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KLINE  T.  GUAKANTT  OIL  CO. 
(L.  A.  3245.) 
(Snpreme  Coart  of  California.  March  26, 1914. 
Rehearing  Denied  April  24,  1914.)  . 

1.  Pabties  (i  6*)— PLAinTZSTB  —  Bkai.  Pabtt 

XR  INTEKEBT. 

In  an  action  for  damages  growing  oat  of  a 
lease  of  oil  lands,  evidence  held  to  sustain  a 
finding  that  plaintiff  was  the  real  party  in  in- 
terest, and  hence  entitled  to  maintain  the  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Arties,  Osnt 
Dig.  H  6,  7;  Dee.  Dig.  |  6.*] 

2.  Appeal  and  Ebbob  (I  3.87*)— Dcfbcis  as 

TO  PABTIXft—Tliat  SVB  OBJXCTXOK. 

Defects  of  parties  plaintiff  cannot  be  raised 
tor  the  first  time  on  appeaL 

[Ed.  Not&— For  other  eases,  see  Appeal  and 
Error.  Omt.  DIf.  H  118?^^;  DeotHg.  i 

8.  BflNES  AHD  fiflHEBAXS  <|  78*)— OXL  LSABB 

— ConffTBncTJON. 

▲  lease  ot  40  acres  of  oil-beartng  property 

Srorided  that  the  lessor  did  "lease  and  let  the 
0  acrea  and  the  lessee  agreed  to  pay  all  taxes 
on  the  Improvements,  and  upon  the  oil  wells," 
and  "upon  the  land  itself.'^  Held,  that  the 
lease  was  not  merely  an  oil  lease,  but  a  lease  of 
llie  land  itself,  and  hence  the  discorery  of  oil 
was  not  a  prerequidte  to  an  action  for  the 
breach. 

[Ed.  Note.— Fw  c^her  cases,  see  Mines  and 
Minerals,  Cent  Dig-  H  201,  210;  De&  Dig.  | 
73.*] 

4.  MlHBB  AHD  MlNBBAia  (|  78*)— PBEUiaSS 
ASD  EmoTHEHT  OF  USB  THBBBOF— ACTION 6 
BOB  FAILUBB  to  DBUVBB  POS8ES8IOIT— Evi- 
DBlfOB. 

In  an  action  for  damages  growing  out  of 
suk  oil  lease,  evidence  h«td  to  snstaln  a  finding 
that  the  lessee  was  never  placed  In  posseaaion 
«f  the  property. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  201,  210;  Dec.  Dig.  1 
73.*] 

A.  Landuibd  avd  Tenant  (S  129*V~Actions 

won  PAIX.UBB  TO  DEUVBB  POSSESS  ID  IT— DAU- 
AOBB. 

Where  a  party,  acting  in  bad  faith,  know- 
ing that  he  bad  no  title  to  property,  contracted 
to  lease  it  to  another  upon  conditions  which 
wontd  require  snch  other  party  to  expend  money 
la  organising  a  corporation,  the  measure  of  dam- 
ages wwe  uoee  which  would  ordinarily  and 
proximately  follow  from  the  breach  of  such  a 
eontract  under  the  peculiar  circumstances 
which  were  known  to  both  parties. 

[Ed.  Note.— For  other  cases,  gee  Landlord 
and  Tenant  Cent  Dig.  »  450-^57;  Dec  Dig. 
I  129.*] 


Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  J.  P.  Wood, 
Judge. 

Action  by  M.  Franklin  Kline  against  the 
Guaranty  Oil  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Walter  V.  Dysert,  of  Los  Angeles,  for  ap- 
pellant Collier  &  Clark  and  Arthur  Abbott, 
all  of  LoB  Ang^ea,  fbr  respondent. 

MELYIN,  3.  The  defendant  appeals  from 

a  Judgment  In  favor  of  plaintiff  for  $2,768.66, 
and  also  from  an  order  denying  a  motion  for 
a  new  trial.  The  business  relations  between 
the  parties  grew  out  of  certain  transactions 
culminating  In  a  lease  to  plaintiff  by  defend- 
ant of  certain  supposedly  oil-bearing  prop- 
erty, and  the  damages  demanded  were  for  an 
alleged  violation  of  said  contract  The  agree- 
ment, dated  February  4,  1011,  recited  that, 
for  and  in  consideration  of  a  nominal  sum 
paid  and  the  further  consideratlott  of  mutual 
covenants  and  agreements  contained  in  the 
Instrument,  the  Guaranty  Oil  Company,  a 
corporation,  did  thereby  let  to  Kline  "the 
north  half  (N.  %)  of  the  northeast  quarter 
(N.  E.  %)  of  the  southeast  quarter  (S.  E.  ^) 
of  section  31,  all  In  township  (32)  thirty-two 
south,  range  (24)  twenty-four  east,  Mt  Diablo 
base  and  meridian,  lying  and  being  in  the 
county  of  Kern,  state  of  Callfomla,  and  con- 
taining forty  (40)  acres  of  land,  more  or  less." 
There  was  also  a  grant  to  plaintiff  of  the 
exclusive  right  to  sink  shafts,  to  drill  wells, 
and  to  extract  any  and  all  kinds  of  minerals, 
especially  petroleum,  from  the  land.  The 
term  of  the  lease  was  20  years,  except  as  lim- 
ited therein.  The  lessee  agreed  to  Incorporate 
a  company  for  the  operation  and  development 
of  the  leased  property,  with  capital  stock  of 
1,000,000  shares  of  the  par  value  of  $1.00 
each,  and  promised  to  deliver  to  the  Guaran- 
ty Oil  Company  260,000  shares  of  such  stock 
before  the  commencement  of  active  opera- 
tions on  the  property.  Kline  further  agreed 
by  the  terms  of  the  contract  to  commence 
active  work  of  boring  for  oil  not  later  than 
April  1, 1911,  and  to  prosecute  his  labors  dili- 
gently ;  the  agreement  specifying  the  number 
of  wells  to  be  bored  within  a  certain  period. 
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If  oil  ahoTiM'be  totind  Id  paying  quantities. 
There  wa&atSfCa  covenant  on  the  part  of  the 
lessee  to-fd^end  against  liens  and  snlta 
against  property,  and  to  pay  all  taxes  or 
ass^ments  levied  or  assessed  on  the  improve- 
ments, ^thereon.  There  was  a  covenant  for 
the.  payment  of .  r«ital  or  royalty  from  the 
QitB^als  produced  on  the  land  and  elaborate 
;lAMvlsions  for  the  disposal  of  the  casings, 
•tifels,  and  other  property  which  might  be  on 
tfie  land  at  any  time  when  pJalntUT  m^ht 
choose  to  abandon  the  lease.  The  court  found 
that  the  contract  was  made  and  ratified  by 
defendant  as  pleaded ;  that,  as  a  part  of  the 
conaideratlon  for  the  execution  and  delivery 
to  plaintiff  of  the  said  lease,  and  at  the  same 
time,  plaintiff  paid  to  defendant  the  sum  of 
$1,000;  that,  i£  examining  title  to  the  land 
described  In  the  contract  and  in  preparing  to 
enter  upon  it,  plaintiff  incurred  an  additional 
expense  of  |1,^.6S,  Including  the  time  neces- 
sarily consumed  by  him  in  such  preparations, 
which  was  found  to  be  reasonably  worth  9500. 
The  language  of  the  court  on  this  subject  was 
in  part  as  follows:  "Defendant  at  all  times 
knew  that  plaintiff's  time  was  reasonably 
worth  the  sum  of  $500,  as  aforesaid,  and  that 
plaintiff  would  necessarily  and  reasonably  in- 
cur an  expense  in  examination  of  said  title, 
and  in  preparing  the  papers  necessary  to  the 
performance  of  said  contract,  and  in  prepar- 
ing to  enter  upon  said  premises,  in  the  sum 
of  $1,269.65,  as  aforesaid."  There  was  a  find- 
ing Uiat  on  the  4th  day  of  February,  1911, 
defendant  was  not,  and  never  had  been,  the 
owner  of  the  lands  described  in  the  contract, 
nor  entitled  to  the  possession  thereof,  and  at 
all  times  was  unable  to  perform,  and  had 
not  performed,  the  covenants  of  said  agree- 
ment; that  the  Lucky  Boy  Oil  Company,  a 
corporation,  was  the  sole  owner  of  the  prop- 
erty ;  that  the  only  Interest  defendant  ever 
had  In  the  premises  was  under  a  contract  of 
purchase  between  said  Lucky  Boy  Oil  Com- 
pany and  B.  L.  Cox,  defendant's  assignor; 
that  defendant  had  defaulted  In  the  payment 
of  the  purchase  price  of  the  property;  that 
the  Lucky  Boy  Oil  Company  never  consented 
that  defendant  or  any  assignee  should  enter 
into  possession  of  said  premises,  "and  had  no 
knowledge  of  said  defendant,  or  any  of  its 
assignees,  lessees,  or  agents  entering  Into  pos- 
session thereof,  and  had  no  knowledge  of  any 
lease  to  any  part  of  said  premises,  having 
been  made  by  said  defendant,  until  after  the 
18th  day  of  April,  1911,  and  that  said  Lucky 
Boy  Oil  Company  never  ratifled  or  acquiesced 
In,  or  consented  to,  any  lease  or  contract 
made  by  said  defendant,  and  purporting  to 
convey  or  transfer  any  interest  In  said  prem- 
ises or  any  part  thereof."  The  court  also 
found  that  the  defendant  acted  in  bad  faith, 
and  knew  at  all  times  that  it  had  no  title 
or  right  of  possession  of  any  sort  to  the  land 
in  Question;  that  the  plaintiff  did  not  learn 
these  facts  until  after  the  expenditure  of  the 
moneys  paid  and  the  Incurring  of  the  dam- 
ages pleaded ;  and  that  the  said  plaintiff  was 


at  all  times  ready  and  wllUng  to  perform 
the  obligations  of  the  conbact  There  were 
finding  also  that  plaintiff  organized  a  cxurpo- 
ration  as  provided  by  the  temra  of  the  con- 
tract, assigned  his  lease  to  it,  and  did  all  that 
he  agreed  to  do,  including  the  delivery  to  the 
defendant  of  250,000  shares  of  the  capital 
stock  of  the  corporation  which  he  had  so  or- 
ganized, but  that  defendant  failed,  when  the 
time  came  top  d^very  of  the  property,  to 
place  either  plaintiff  or  his  ass^nee  In  pos- 
session thereof,  which  defiault  on  defendant's 
part  prevented  the  corporation,  to  which 
plaintiff  had  assigned  his  contract,  from  be- 
ginning active  drilling  operations.  There  was 
a  finding  that,  prior  to  the  commencement  of 
the  action,  there  had  been  an  abandonment 
of  the  lease  and  the  plaintiff's  assignment 
thereof  to  it  on  the  part  of  the  corporation 
which  had  been  plaintiff's  assignee. 

[1, 2]  The  first  objectlott  urged  by  appellant 
to  the  Judgment  Is  that  plaintiff  was  not  the 
proper  party  to  Institute  the  suit,  because  he 
bad  assigned  the  lease  before  the  commence- 
ment of  the  suit.  Undoubtedly  a  defendant  is 
entitled  to  have  an  action  conunenced  in  .the 
name  of  the  reel  party  in  interest.  Section 
367,  Code  Civ.  Proc.  While  It  ia  true  that 
plaintiff  assigned  his  lease  to  one  WllUam 
B.  Randall  on  March  20,  1911.  It  Is  also  the 
fact  that  it  was  Immediately  reassigned  to 
the  New  York  &  California  Petroleum  Com- 
pany. There  was  a  default  clause  in  the  as- 
signment to  Randall,  providing  that,  If  he  or 
his  assigns  failed  to  commence  active  opera- 
tions upon  the  land  ten  days  before  April  1, 
1911,  Kline  would  be  at  liberty  to  enter 
thereon,  record  the  statement  of  that  fact, 
and  that  thereby  the  assignment  would  ter- 
minate. There  was  evidence  that  the  officers 
of  the  Ne^  York  &  California  Petroleum  Com- 
pany, learning  of  the  infirmity  of  the  defend- 
ant's pretended  title,  did  not  commence  work 
ten  days  prior  to  April  1,  1911.  On  March 
28,  1911,  Kline  filed  a  notice  of  intention  to 
bold  the  property,  stating  therein  that  he  had 
entered  into  actual  possession.  It  is  evident 
that  he  still  entertained  the  hope  of  induc- 
ing the  New  York  &  California  Petroleum 
Company  to  go  on  with  the  work,  for  on 
March  SOth  he  obtained  a  written  goaranty 
from  the  defendant  and  R.  L.  Ooz  that  they 
would  protect  "M.  Franklin  Kline  and  his  as- 
sociates, the  New  York  &  California  Petro- 
leum Company,  In  the  peaceable  possession  of 
the  40  acres  of  land  leased  to  them."  This 
shows  that  the  Guaranty  Oil  Company  recog- 
nized Kline  as  at  least  one  of  the  real  parties 
in  Interest.  He  failed  In  his  efforts  to  get 
the  officers  of  the  company  which  he  had  form- 
ed to  take  the  property  on  the  strength  of  the 
guaranty.  The  case  was  evidently  tried  upon 
the  theory  that  the  plaintiff  was  entitled  to 
sue,  it  any  one  was.  Defendant  was  a  stock- 
holder in  the  company  organized  by  Kline, 
and  knew  of  the  assignment  to  said  com; 
pany,  yet  the  right  of  plaintiff  to  appear  was 
not  raised  by  demurrer  or  otha:«[l8e.  ItJs 
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therefore  not  material  whetber  or  not  the 
deidaration  of  Intention  to  bold  the  property 
under  the  lease  operated  to  terminate  the  In- 
terest of  the  New  York  A  California  Fetro* 
leum  Company.  It  Is  contended  that  the  ex- 
penses Incurred  in  examining  the  title  to  the 
property  and  for  Incorporating  the  company 
which  plaintiff  organized  were  obligations  of 
that  corporation,  and  not  of  the  respondent, 
and  that  Judgment  in  favor  of  Kline  la  no 
bar  to  a  future  action  by  the  New  York  & 
California  Petroleum  Company. '  The  record, 
however,  shows  that  the  respondent  was  the 
1^1  obligor  for  all  debts  incurred.  Including 
the  fee  <mF  the  attorneys  who  arranged  for  the 
incorporation  of  the  new  company.  The  trial 
court  properly  held,  therefore,  that  the  plain- 
tiff was  the  real  party  In  interest. 

[3]  Appellant  insists'  that  the  contract  be- 
tween the  parties  to  this  action  was  not  a 
lease  of  the  land,  but  merely  an  "oil  lease," 
which  did  not  purport  to  confer  any  title, 
but  merely  was  Intoided  as  a  permission  to 
enter  upon  the  premises  for  the  purpose  of 
prosecuting  a  search  for  oil  and  other  miner- 
als (citing  Payne  t.  Neuval,  165  Gal.  47,  99 
Pac;  476;  Brookshire  Oil  Go.  v.  CasmaUa  Oil 
Co.,  1B6  GaL  213.  103  Pac.  927).  In  both  of 
tlUMte  cases  the  court  was  considering  leases 
granting  a  mere  right  to  extract  petnrfeum 
and  other  minerals.  The  lease  by  defendant 
to  plalntur  purported  to  be  a  conveyance  of 
a  present  leasebold  estate,  as  well  as  of  a 
rigbt  to  extract  oil  and  other  minerals  from 
tbe  land  ltseU^  It  was  not  one  of  those  ordi- 
nary cU  and  gas  leases  wbexaby  Oio  lessor 
ranalns  In  poaaestfon  and  control  o£  the  land 
itself,  giving  the  mere  rlgbt  of  entry  to  tbe 
lessee  when  be  shall  befrln  the  prosecution  of 
tbe .  search  tar  oil.  By  tbe  terms  of  the 
agreement,  tbe  dettedant  did  "tooM  and  let" 
to  Kline  the  40  acres  described.  Hie  lease 
contained  tbta  language:  "And  the  said  leasee 
agrees  to  pay  all  taxes  or  assessments  levied 
or  aaaessed  on  tbe  improranents  on  said 
land,  and  vpoa  tbe  said  oU  w^ls,  or  any  of 
them,  and  upon  tatd  lontf  itwlf."  The  lessor 
resnred  tbe  eeMments  of  free  entry  for  In- 
spection and  certain  rights  of  way  over  tbe' 
land,  thus  evidencing  the  intention  to  grant  a 
leasehold  interest  In  the  land  itself.  It  Is 
therefore  evident  that  tbe  discovery  ctf  oil 
was  not  a  prerequisite  to  the  existence  of  a 
cause  of  action. 

[4]  Appellant  contends  that  this  Is,  in  Its 
essence,  an  action  fOr  breach  of  covenant  for 
qnlet  enjoyment,  and  that  such  an  action  may 
not  be  maintained  wltbont  a  showing  of  an 
eviction.  The  respondent  admits  that,  gener- 
ally speaking,  tbe  rule  Is  that  announced  by 
appellant,  but  it  does  not  apply  to  those  cases 
in  which  ttiere  was  not  delivery  of  possession. 
The  complaint  alleges  that  the  appellant  nev- 
er was  eitltled  to  possesion  of  the  property 
and  never  delivered  possession  thereof  to 
respondent.  The  evidence  shows  that  the 
contract  between  th«  Lucky  Boy  Oil  Company 


and  -B.  L.  Cox,  which  was  assigned  to  tbe 
Guaranty  Oil  Company,  and  was  tbe  only  pos- 
sible basis  of  a  claim  of  a  rigbt  of  possession 
existing  in  the  latter,  contained  this  provi* 
Bton:  "That,  when  said  Cox  shall  have  paid 
hereunder  one  hundred  thousand  (100,00<H 
dollars  of  tbe  entire  purchase  price  of  said 
land  with  interest  thereon,  he  may  enter  into 
possesion  of  said  premises,  but  not  otiier- 
wise." 

It  was  further  shown  that  only  about 
¥20,000  principal  and  interest  bad  been  paid 
on  that  contract,  and  therrfore,  according  to 
respondent's  contention,  the  court  was  justi- 
fled  in  finding  that  tbe  Guaranty  Oil  Compa- 
ny never  was  entitled  to  possession,  and  could 
not  and  did  not  deliver  possession  to  the  re- 
spondent. But  appellant  argues  that,  by  bit 
recordation  of  Intention  to  hold  the  land  In 
question,  tbe  respondent  admitted  bis  posses- 
sion of  the  property,  and  that  therefore  be 
cannot  now  be  beard  to  deny  It.  Attention  is 
also  called  to  the  fact  that  resptmdent  testi- 
fied as  follows: 

"Q.  "What  do  you  call  entering  Into  posses- 
sion? A.  It  is  a  mattwof  record  InBakera- 
fleld  tiiat  I  bad  Altered  on  tbe  premises  and 
taken  possession  of  them  in  accordance  with 
tbe  lease  that  I  bad  with  the  Onaranty  Oil 
Oompany.  That  was  recorded  In  Bakersfleld. 
*  •  *  Q.  mien  the  New  York  ft  Oalifomla 
Petroleum  Company  did  aasnme  possession  of 
it  before  April  1,1911?  Sfr.  aaife:  We  object 
to  that  as  being  argomentatlve.  Itie  Court: 
Answer  the  question.  Hr.  Olark:  It  also 
calls  for  a  cwdnslon  of  law.  mie  Court: 
Objection  overruled.  That  ta,  to<A  phyUcal 
possession?  Mr.  Prnltt:  Yes.  Is  that  true 
or  ftilse,  that  statement  made  by  you  in  the 
minutes  there?  A.  It  Is  true  I  entered  into 
posseeaAon  of  tbe  property." 

Barlierlntbe  examination  of  the  witness, 
the  following  question  bad  be»i  propounded 
and  the  appended  answer  had  been  given: 
"I  will  read  you,  Mr.  Kline,  from  page  41  of 
tlie  minute  book  of  tbe  New  York  ft  Consoli- 
dated Petroleum  Company  at  a  meeting  on 
tbe  5th  day  of  April,  1911:  'Mr.  KUue  further  ■ 
r^rted  that  on  behalf  of  tbe  company  be 
had  entered  Into  possessdon  of  the  property 
of  the  lessee,  and  commenced  the  actual  work 
of  drilling  for  oil  b^re  April  Ist,  in  acoord- 
ance  with  the  terms  of  tbe  lease,  and  bad 
filed  statement  of  bis  entzy  In  the  office  of 
the  county  clerk  of  Kern  county  at  Bakers- 
field.'  That  is  correct,  is  It,  Mr.  Kline?  A. 
Pn^tectly  correct" 

In  view  of  these  solemn  declarations,  tbe 
court  should  hare  viewed,  and  doubtless  did 
scrutinize,  the  statements  Of  tbe  witness  with 
great  care.  The  testimony  given  at  the  trial, 
however,  was  to  the  effect  that,  while  Mr. 
Kline  went  upon  tbe  property  with  an  oil 
driller  to  get  an  estimate  of  the  probable  cost 
of  the  work,  be  never  exercised  any  dominion 
over  it,  or  did  anything  in  tbe  way  of  assert- 
ing a  right  to  possess  it  physically.  In  view 
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of  this  conflict,  we  cannot  say  that  the  court 
was  In  error  in  findlnc  that  he  had  never 
been  placed  in  possession  by  defwdant  One 
who  has  ner^  beea  in  possession  <jt  demised 
^wntees  cannot  be  evicted.  TUUlvj  on 
Latidlord  and  Tenant,  p.  126& 

[I]  Finally  It  is  contraded  that  the  court 
beloT  erroneously  adopted  the  measure  of 
damages  contemplated  by  section  3306  of  the 
Civil  Code,  instead  of  that  prescribed  In  sec- 
tion 3304  of  the  same  Code.  It  really  makes 
little  difference  whether  we  regard  this  action 
as  founded  in  part  on  breach  of  the  covenant 
of  peaceable  possession  or  upon  a  violation 
of  an  agreement  to  convey  an  estate  In  real 
property.  The  elnnent  of  bad  faith  would 
clothe  a  court,  upon  plain  principles,  -with 
the  power  to  flx  damages  according  to  the 
detriment  shown  by  the  existing  special  cir- 
cumstances of  the  case.  The  court  found 
that  the  defendant,  being  in  default  in  Its 
oontrsct  with  the  owner  of  the  legal  titles 
agreed  to  lease  the  property  In  question  to 
plaintiff  upon  conditions  which  required  of 
him  the  expenditure  of  money  in  the  organi- 
zation of  a  corporation,  and  that  defendant 
acted  in  bad  faith,  knowing  the  Impossibility 
of  performance  on  Its  part  The  damages, 
therefore,  would  be  those  which  would  ordi- 
narily and  proximately  follow  from  the 
breech  of  such  a  contract  nnder  the  peculiar 
circumstances,  which  were  known  to  both 
parties.  Hawthorne  v.  Siegel,  88  Gal.  162, 
26  Fac.  1114,  22  Am.  St  Rep.  291. 

The  jndgmuit  and  ord«  are  affirmed. 


We  concur:  HBIN8HAW,  J.;  LORIGAN,  J. 


ISLAND  RECLAMATION  DIST.  NO.  776  v. 
FLORIBEL  ALFALFA  SYNDICATE 
et  aL    (Sac.  2016.) 

(Supreme  Court  of  California.    March  24, 
1914.) 

L  InJlTNCTION  ({  lis*)— ACTIOKS  FOB  Ikju- 
B1E8— SumCIENCT  QT  GoHPUIJVT. 

While  the  complaint,  where  injunctive  re- 
lief is  prayed,  must  allege,  not  merely  a  possi- 
bllity,  but  a  reasonable  probabilitj,  or  Injury 
from  defendaofs  ointemplated  acts,  a  complaint 
alleging  that  defendants  threatened  to  dam  one 
branch  of  a  stream,  and  that  this  would  force 
all  the  waters  Into  the  other  cbBunel  and  cause 
an  over6ow  of  flood  waters  aud  the  destruc- 
tion of  a  levee,  crops,  and  orchards,  was  sufiS- 
clent 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  SS  223-242;  Dec  Dig.  |  Ua*] 

2.  WaTKBS   and    WATKB    CotTBSEB    (|  174*)— 

DAinnNO  Flow  or  Stbkau—Mandatobt 

Injunction. 

A  probtbitoiy  Injunction  will  Issue  against 
the  threatened  damming  of  the  natural  flow 
of  a  stream,  to  the  detrlmoit  of  another,  by 
causing  overflows  and  a  mandatory  Injunction 
to  remove  the  cause  when  some  injury  has  been 
done. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Coarsea.  Cent  Dig.  H  206,  206,  232; 
Dec.  Dig.  i  174.M  o  -™, 


8.  Watebs  and  Watvb  Coubses  QlTl*)— Os- 

STBucTiONB— Dams. 

While  a  riparian  owner  may  protect  his 
land  by  levees,  even  though  this  necessitatei 
similar  embankments  on  adjacent  lands,  he 
may  not  obstruct  the  natural  flow  of  one  chan- 
nel of  a  stream,  thereby  causiDg  the  other  chan- 
nel to  overflow,  to  the  detriment  of  those  who, 
in  the  usual  way,  have  guarded  against  floods. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  216-222;  Dea 
Dig.  f  171.»] 

4.  Waters  and  Watbb  Coubsbs  (|  171*)—  , 

Obstbuctions— Dams. 

Where  some  water  psssed  through  a  slough 
or  channel  of  a  stream  and  eventually  joined 
the  other  part  of  the  stream.  It  could  not  be 
dammed,  thus  causing  the  other  channel  to 
overflow  in  times  of  flood. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  M  216-222;  Dec 
Dig.  S  171.*] 

6.  Watebs  and  Waub  Coubsbs  (|  177*)— 
Gbodnds  fob  DbniaI/— Pbohibitbd  Act  Al- 
BEADT  Committed. 

That  a  dam  had  already  been  constructed 
across  a  stream  was  not  ground  for  denial  of  a 
preliminary  injunction,  where,  prior  to  the 
bearing,  it  had  been  removed  b^  plaintiff's 
agents ;  their  right  to  remove  it  being  a  matter 
for  determination  on  the  trial. 

W'Bd.  Note.— For  other  cases,  see  Waters  and 
ater  Oonrses,  Cent  IMg.  ||  260-262;  Dee. 
Dig.  I  177.*] 

Department  2.  Appeal  from  Superior 
Court,  Kings  County ;  John  G.  Covert  Judge. 

Action  by  tile  Island  Reclamation  District 
No.  776  against  the  Florlbel  Alfalfa  Syn- 
dicate and  others.  From  an  order  granting 
a  preliminary  injunction,  defendants  appeal. 
Affirmed. 

H.  Scott  Jacobs,  of  Hanford,  for  appel- 
lants. J.  Ia.  C  Irwin,  ot  Hanford,  £or  r» 
spondent 

MELVIN,  J.  Defendants  have  appealed 
from  an  order  of  the  aaperlor  court  of  Kings 
comity  granting  a  preUmlnary  Injunction 
whereby  they  are  restrained  from  construct- 
ing a  dam  across  a  branch  ot  Kings  river. 

The  iHalntUf  la  a  reclamation  district  or- 
ganized under  the  laws  of  0i1b  state,  and  all 
of  the  lands  ^braced  within  said  district 
are  within  Kings  county  and  are  protected 
from  inundation  by  a  levee.  It  la  alleged 
in  the  verified  complaint  that  the  easterly 
boundary  of  the  district  begins  at  a  point 
"near  tiie  section  line  between  sections  10 
and  11  in  towndilp  18  south,  range  20  east, 
M.  D.  B.  &  U.,  where  what  la  generally 
known  and  called  the  South  fork  of  Kings 
rivw  crosses  said  section  line  between  said 
sections  10  and  11,  and  that  said  levee  runs 
thence  on  the  north  aide  of  said  South  fork 
of  said  fflngs  river  in  a  westerly  and  south- 
westerly direction  across  said  section  10,  the 
northwest  comer  of  section  16.  across  sec- 
tions 16  and  17  in  aald  township  and  range, 
and  follows  the  meander  line  of  said  south 
fork  of  said  Kings  river  at  a  distance  of 
about  from  80  to  100  feet  from  aald  river**; 
that  Kings  river  carries  annually  large  quan- 
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titles  of  water;  that,  to  protect  the  district 
from  innndation  and  consequent  Injury,  the 
plaintiff  baa  maintained  and  k^t,  and  Is 
maintaining  and  keeping,  'a  levee  running 
tbrongb  sectlona  10.  11.  15,  and  16;  that 
the  lands  within  said  Island  reclamation 
district  No.  776  have  been  redaced  to  and 
are  under  a  Ugh  state  at  cultlTatlon;  that 
the  said  levee  along  the  norOi  side  of  the 
South  fork  of  Kings  river  Is  Boffident  to  pro- 
tect the  lands  of  plabitfff  frmn  the  overflow 
from  Kings  river  If  the  waters  of  that  stream 
be  pennltted  to  take  their  course  down  the 
ctaannels  which  have  existed  from  time  Im- 
memorial; that  "said  Soutij  fork  of  said 
Kings  river  divides  near  tbo  center  of  the 
northeast  quarter  of  said  section  U  In  town- 
ship 18  south,  range  20  east.  M.  D.  B.  ft 
aforesaid,  and  that  one  branch  of  said  river 
runs  iB  a  westerly  direction  from  said  point 
of  division  about  one  mile  to  the  center  of 
said  section  10  and  tbence  in  a  southerly  and 
southwesterly  direction  imssing  a  point  near 
the  center  of  section  16  In  said  township  and 
range,  and  tbat  the  other  branch  of  said 
Kings  river  runs  in  a  souttiwesterly  direc- 
tion from  said  point  of  division  and  Inter- 
sects wlOt  said  westerly  brancb  at  said  point 
near  the  center  of  section  16  in  said  township 
18  south,  range  ^  east.  M.  D.  B.  A  B."; 
that  Kings  river  is  subject  to  freshets  In  the 
spring  and  winter  of  each  year;  that  the 
branch  running  aouthweeterly  from  the  point 
of  division  <tf  the  South  fork  of  eaM  river 
curies  water  largely  in  excess  of  the  por- 
tion of  the  river  running  westerly  from  said 
point  of  ^virion;  that  tbe  westerly  portion 
cannot  and  will  not  carry  all  of  said  fre^et 
watevs;  tbat  the  defendants  have  threats 
ed  to  construct  a  dam  across  t3ie  said  south- 
westeriy  portion  of  the  river  Just  below  the 
point  of  division  of  tbe  stream  into  two 
parts;  that  defmdants  threaten  to  make  such 
dam  of  material,  size,  and  strength  sufiletent 
to  stop  the  flow  of  any  waters  down  that 
diannel;  that  such  structure,  If  erected,  will 
force  all  of  tbe  waters  into  the  other  cbannel 
In  such  a  way  as  to  cause  the  overflow  of  the 
flood  waten  across  the  levee  and  the  destruc- 
tion, not  only  of  said  levee,  but  also  of  the 
crops  and  orchards  upon  the  lands  embraced 
with  the  reclamation  district  Plaintiff  ask- 
ed that  tbe  erection  of  such  dam  be  enjoined. 
The  court  issued  an  order  to  show  cause  and, 
after  a  hearing,  granted  the  pr^lmlnary  re- 
straining order,  from  which  this  appeal  Is 
prosecuted. 

In  th^  answer  defmdants  allege  that 
the  stream  flowing  southwesterly  from  the 
point  of  division,  as  alleged  In  the  complaint. 
Is  merely  a  small  slough,  ciHumonly  known 
as  "Crooked  SlOT^b."  They  itenj  that  It  is 
a  bram^  of  Kings  river  or  a  channel  thereof, 
and  deny  that  the  building  of  the  proposed 
dam  would  injure  plaintiff.  It  is  also  as- 
serted in  tbe  answer  that  plaintiff  does  not 
own  any  lands  riparian  to  tbe  South  fork 
of  Kings  river,  and  that  any  interest  in  the 


levee  moitioned  In  its  complaint  la  a  mera 
easement;  and  there  Is  an  allegation  that, 
prior  to  ttie  filing  of  tbe  ctmiplaint,  defend- 
ants, as  tiie  owners  of  tbe  land  south  and 
east  at  the  -  South  fork  of  Kings  river,  built, 
as  a  part  of  tbeir  levee  for'the  protection  at 
said  lands,  a  dam  across  Crooked  Slough,  and 
that  said  dam  was  completed  more  than 
tiiree  weeks  before  the  tenuwtary  restraining 
order  was  granted. 

[1.2J  The  complaint  IB  atta^ed  as  not 
stating  facts  suifldent  to  constitute  a  cause 
of  actlrai  for  an  injunction  because,  as  a.ppeA^ 
lants  contend,  threatened  damage  is  a  mere 
matter  of  oplnlmi,  and  there  is  no  showing 
why  an  action  at  law  would  not  be  soffldent 
We  think  the  demurrer  was  properly  overrul- 
ed. It  Is  true  tbat  the  courts  have  upbeld 
the  rigbts  of  owners  of  land  to  protect  It 
from  inundation  by  levees  along  the  line  of 
water  courses,  even  to  the  extmt  of  closing 
small  sloua^  and  when  sudi  protection 
may  cause  the  overflow  of  other  lands  not 
sufSdently  protected  by  levees  (Lmmb  v.  Be& 
Dist  No.  lOSt  78  OaL  12S,  14  PacL  626,  2 
Am.  St  Rep.  776)»  and  it  is  also  true  that 
the  complaint,  in  a  case  where  Bach  injunc- 
tive rdlef  is  prayed  as  that  which  was  here 
given,  most  allege  not  mere  possibility  of  in- 
jury to  idaintlff  from  the  contemplated  acts 
of  the  defiendants,  but  a  reasonable  probabil- 
ity of  sudk  tnJuiT  must  appear  from  the 
facts  pleaded  (Lorens  v.  Waldron,  96  Oal. 
248,  81  Pac.  54;  Hoke  v.  Perdue,  62  Gal. 
646).  But  we  know  of  no  cases  where  a 
-oonrt  has  refused  to  cMisider  the  complaint 
tor  want  of  facts,  whoe  It  is  alleged,  as  It 
Is  here,  tbat  the  defendants  have  dammed 
the  ehumel  of  a  stream,  thereby  forcing  the 
flood  waters  to  seek  another  outlet  which, 
In  the  nature  of  things,  will  most  probably 
injure  tbe  persons  seeking  relief.  Both  plead- 
ing and  proof  of  tbe  plaintiff  In  this  case 
come  wittiln  the  prlndplM  announced  in 
Budel  V.  Los  Angeles  Gonnty,  118  OaL  283, 
60  Pac.  400.  One  may  not  dam  Ibe  natural 
flow  of  a  stream,  to  the  detriment  of  bis 
n^hbor,  by  causing  tbe  water  to  empty 
Qpon  the  letter's  land.  ProhlMtory  injunc- 
tion will  Issue  where  the  damage  is  threaten- 
ed, and  mandatory  injunction  to  remove  the 
cause  when  some  injury  has  been  done. 
Allen  V.  StowelU  145  Cat.  666,  79  Pac  871, 
68  L.  R.  A.  223,  104  Am.  St  Rep.  80. 

[3,  4]  The  contention  that  tbe  owners  of 
land  may  take  any  means  to  Improve  their 
property,  without  regard  to  Ibe  effect  of 
such  action  upon  neighboring  land,  flnds  no 
support  in  reason  or  authority.  One  may 
protect  his  land  by  levees,  even  in  some  In- 
tances  where  such  a  protection  may  increase 
tbe  necessity  for  tbe  building  of  similar  em- 
bankments on  adjacent  lands,  but  this  does 
not  give  him  the  right  to  obstruct  the  natural 
flow  of  a  scream,  regardless  of  consequences. 
The  courts  uphold  the  right  to  raise  the 
banks  of  streams  by  artifldal  means  In  order 
to  shut  out  tbe  watw  from  riparian  land. 
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bat  tbey  do  not  permit  the  closing  of  nat- 
ural channols  of  important  rivers  to  the  det- 
riment of  those  who,  in  the  usual  way,  have 
guarded  against  the  destructlTe  power  of 
flood  waters.  In  the  opinion  in  Gray  v.  Mc- 
WUUams,  98  Cal:  163.  32  Pac.  976,  21  I*  R. 
A.  593,  35  Am.  St  Bep.  163,  after  a  statement 
that  the  different  conclusions  reached  In  the 
cases  upon  the  subject  of  injunction  to  re- 
strain diversion  of  flood  waters  arise  by  rea- 
son of  the  diversity  of  facts  considered,  the 
learned  commissioner  who  wrote  the  opinion 
said:  "In  the  case  of  flood  waters  escaping 
from  natural  streams,  we  view  them,  it  is 
true,  as  a  common  enemy,  against  which  we 
may  protect  ourselves  without  the  commis- 
sion of  a  wrong;  but,  after  all,  this  declara- 
tion is  used  in  view  of  the  means  of  defense 
resorted  to  rather  than  In  the  abstract.  We 
bttlld  the  banks  of  the  river  higher  for  our 
protection,  it  Is  true;  but,  in  so  doing,  we 
aid  nature  in  her  eitort  to  carry  the  water 
to  its  ultimate  destination,  and  he  who,  to 
protect  himself  from  a  flood,  should  erect  a 
barrier  across  the  channel  of  one  of  our 
important  rivers  would  probably  be  met  with 
the  declaration  that  It  was  not  the  proper 
mode  of  warfare,  even  against  a  'common 
enemy.' "  In  De  Baker  v.  Railway  Co.,  106 
Gal.  274,  89  Pac.  610,  46  Am.  St  Rep.  237, 
the  chief  justice  points  out  the  difference  be- 
tween Lamb  V.  Reclamation  Dist,  supra,  and 
those  cases  Involving  the  divOTslon  of  a 
stream  by  building  obstructions  in  its  bed. 
Appellants  endeavor  to  bring  the  present 
case  under  the  rule  announced  in  the  earlier 
one,  but  the  facts  will  not  justify  us  in  ap- 
plying such  rula  It  la  true  that  there  was  a 
diversity  of  testimony  with  reference  to 
"Crooked  Slough"  and  the  proportion  of  the 
waters  of  the  South  fork  emptying  into  and 
conveyed  by  it  The  estimates  varied  great* 
ly,  but  all  witnesses  agreed  that  some  of  the 
water  passed  through  Crooked  Slough  and 
eventually  rejoined  the  other  part  of  the 
stream.  It  was  clearly,  therefore,  not  a 
mere  high  water  channel,  and  Lamb  v.  Rec- 
lamation District,  supra.  Is  not  in  point 

[G]  Appellants  next  assert  that  the  injunc- 
tion was  improperly  issued  because  the 
threatened  erection  of  the  dam  had  already 
taken  place,  and  there  was  nothing  to  re- 
strain. In  this  behalf  they  cite  Hatch  v. 
Raney,  9  CaL  App.  716,  100  Pac.  886,  and 
cases  therein  approved.  It  is,  of  course,  not 
denied  by  respondent  that  an  Injunction  will 
not  lie  to  restrain  the  destruction  of  a  ditch 
already  destroyed  (Hatch  v.  Raney),  or  to 
prevent  the  opening  of  a  street  that  has  been 
opened  (I>elger  v.  Johnson,  44  Cal.  182),  or 
to  prohibit  the  erection  of  a  building  previ- 
ously built  hut  It  was  here  shown,  by  some 
evidence- at  least  that  the  dam  had  been  re- 
moved by  plaintiff's  agents  before  the  re- 
straining order  was  Issued.  Whether  or  not 
they  acted  beyond  their  rights  is  a  matter 
for  determination  upon  tiie  trial  of  the  Is- 


sues joined.  For  the  purposes  of  ihe  prelim- 
inary hearing,  it  was  sufficient  foi  the  court 
to  know  that  the  defendants  contemplated 
the  construction  and  maintenance  of  a  dam 
across  "Crooked  Slough"  at  the  point  indicat- 
ed in  the  complaint  That  such  was  the  in- 
tention of  defendants  was  clearly  shewn,  and 
no  one  pretended  that  a  dam  was  in  existence 
at  that  point  when  the  hearing  on  the  order 
to  show  cause  took  place. 

No  other  matters  discussed  in  the  briefs 
require  comment.  The  order  from  whldl 
defendants  appeal  is  affirmed. 


We  concur:  HBNSHAW.J.;  LORIGAN,J. 


McNUTT  et  al.  v.  NUBVO  LAND  CO. 
(L.  A.  3170.) 

(Supreme  Court  of  California.    March  23, 
1914.) 

1.  MOBTOAQBS  (S  590*)— EBTBCT  OF  FoBECLO- 

suBB— Rights  of  Cotbnaitt  —  Redeuftioa 

OF  PbOFEBTT. 

A  land  company,  which  was  Indebted  to 
three  separate  persons,  executed  a  deed  to  a 
representative  oi  one  of  them,  who  executed  a 
declaration  of  trust  to  sell  the  land  conveyed  and 
apply  the  proceeds,  first  to  the  payment  of  an 
ensting  mortgage  due  a  bank  from  the  debtor, 
and  then  to  pay  the  debts  of  the  beneficiaries 
of  the  trust  according  to  their  priorities.  Hie 
bank  foreclosed  the  mor^^age,  and  the  prop- 
erty was  sold,  and  defendant  purchased  the  cer- 
tificate of  sale,  and  also  purchased  the  inter- 
ests of  two  of  the  beneficiaries  under  the  dec- 
laration of  trust.  Held,  that  the  Oiird  benefi- 
ciary, not  having  redeemed  within  the  statutory 
time,  was  not  entitled  to  reimburse  the  pur- 
chaser on  foreclosure  and  restore  the  rights  of 
the  several  beneficiaries  under  the  trust,  on  the 
theory  that  the  title  conveyed  upon  the  fore- 
closare  sale  was  for  the  benefit  of  all  of  the  ben- 
eficiaries under  the  trust  as  joint  owners  ot 
tenants  in  common ;  the  trust  having  terminat 
ed  upon  the  foreclosure  sale.  In  view  of  Civ 
Code,  is  871,  2279,  providing  that  i^hen  th» 
purpose  for  which  an  express  trust  was  created 
ceases,  the  trustee's  estate  ceases,  and  Code 
Civ.  Proc.  S  700,  providing  that  the  purchaser 
of  realty  on  foreclosure  acquires  all  of  the  In- 
terest of  the  judgment  debtor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  gg  1691,  1692 ;  Dec.  Dig.  {  590.*] 

2.  MOBTQAOBB  ({  686*)  —  FOBKOLOSUBB  —  EF- 
FKOI. 

A  mortgage  foreclosure  sale  extlngaished 
all  rights  of  defendants  in  the  foreclosure  action 
acquired  after  the  date  of  the  mortgage,  and 
vested  in  the  purchaser  the  mortgagor's  title 
at  the  date  of  the  mort«ige,  discharged  of  all 
such  rights;  the  effect  oi  the  sale  being  termi- 
nated only  when  the  judgment  debtor  redeems, 
by  the  direct  proviaicms  of  Code  Civ.  ^roc  I 
703. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  9  1684;  Dec.  Dig.  B  586.*] 

3.  MOBTOAGBS  (J  624*)  —  FOBECLOSTTRB  —  RE- 
nEUPTION. 

Tbe  exercise  of  the  right  of  redemption 
from  a  mortgage  foreclosure  sale  by  one  who 
is  under  no  legal  obligation  to  do  so,  as  a 
Jimior  lien  claimant  or  judgment  creditor,  is  not 
strictly  a  redemption,  but  a  purchase  of  the 
rights  acquired  under  the  foreclosure  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §g  1878-1888;  Dec.  Dig.  S  624.*I 
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4.  MonOAOBS  ft  690*)— FOBE0I.09UBV. 

The  iiiter«na  of  the  beneficiaries  nnder  a 
deelaration  of  tmit  wm  determined  and  fore- 
closed hj  a  foreclosure  sale  of  the  traet  proper- 
tj,  80  tlutt  the  beneSciaries  coold  not  aiterwardB 
claim  any  interest  in  the  property,  where  the 
declaration  of  trust  was  not  recoraed  until  aft- 
er the  Us  pendens  wsa  filed  in  the  foreclosure 
actloQ.  in  view  of  Civ.  Code,  H  1214,  1215, 
making  every  conveyance,  including  mortgages, 
void  as  against  Bubaequent  purchaserB  in  good 
faith  whose  conveyance  Is  first  duly  recorded, 
and  as  againat  a  judgment  aflectin^  the  title, 
unless  the  conveyance  is  recorded  before  the 
record  of  notice  of  action. 

lEd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ff  1691,  1602 ;  Dec.  Dig.  J  690.«1 

5.  MoaTGAOBS  (5  BOO*)— FoBECLOsTjar  Salb— 

GONCLCSIVENBBS. 

The  interests  of  beneficiaries  under  a  dec- 
laration of  trust  aifectiac  land  covered  by  as 
existing  mortgage  were  determined  and  fore- 
dosed  by  a  Ja^rment  of  foreeloenre  and  sale 
under  the  mortgage,  where  the  tmstae  was  a 
defendant  In  the  foreclosure  action. 

[Ed.  Note.— For  other  cases,  see  Mortgafea, 
Cent.  Dig.  H  lOftl.  1692;  Dec.  Dig.  {  B90.*l 

0.  HOBTGAOBB  699*)— FOBECLOBUBE— BiGHT 

OF  Bbdbuftion. 

Tbe  right  ot  redemptton  of  tiu  beneflciaries 
under  a  dedaratioa  of  trust,  covering  realty 
subject  to  an  existing  mortgage,  upon  the  sub- 
sequent sale  of  the  property  upon  foreclosure 
of  the  mortgage,  was  not  an  equitable  right 
which  could  be  enrcised  within  an  indefinite 
period,  but  was  merely  the  statutory  right  of 
redemption  given  by  Code  Civ.  Proc.  |  702, 
which  must  bis  exercised  within  12  months  after 
■ale. 

[£d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ||  1733-1741 ;  Dec.  Dig.  {  590.*I 

7.  ^NANCT  IN  COHUON  ^  19*)— RIGHTS  OF 
COTBHAWT  —  PUBCHABB  OF  CoUUON  PKOP- 
■BTT. 

One  tenant  In  common  oonld  acquire  for 
his  sole  benefit  the  rights  of  the  other  cotenants 
at  a  Judicial  sale  involving  such  righta 

[Ed.  Note.— For  other  cases,  see  Tenant  In 
Common.  Orat  Dig.  ||  66-oB;  De&  Dig.  I 
19.*] 

&  TmmAxmt  nr  OoimoiT  (|  86*>~TiiiAxnB  in 

COHHOH. 

An  offer  by  a  tenant  In  common  to  reim- 
borse  a  cotenant  for"  his  proportionate  part  of 
the  amount  required  to  purchase  an  outstanding 
title  to  the  coDunon  property  must  be  made 
promptly,  and  Is  not  made  in  time  where  it  ia 
made  years  after  the  acquldtion  of  title  hr  the 
purchasing  cotenant,  and  after  the  land  has 
greatly  increased  in  value. 

VBd.  Note.— For  other  cases^  see  Tenancy  in 
Common.  Cent.  Dig.  |  105 ;  Dec.  Dig.  S  36[>] 

Department  2.  Appeal  from  Superior 
Court.  Biverslde  County;  F.  E.  Densmore, 
Judge. 

Action  by  C:rni8  F.  McNutt.  as  trustee, 
and  others,  against  the  Nuevo  Land  Com- 
pany. From  a  Judgment  for  defendant  and 
an  order  denying  a  new  trial,  plaintUfs  ap- 
peal. Affirmed. 

Smith,  Miller  &  Phelps.  J<»eph  B.  Hannon, 
K.  A.  Miller,  W.  W.  Phelps,  and  J.  E.  Han- 
non, all  of  L09  Angeles,  for  appellants. 
Leonard  &  Sarr,  of  San  Bernardino,  for  re- 
jqMMident 

HENSHAW,  J.  Another  action  Involving 
much  of  the  law  and  many  of  the  facts  here 


presented  was  brought  by  these  plalntUBs 
against  the  same  defmdants.  To  the  com- 
plaint In  that  action  a  general  demurrer  was 
sustained.  An  appeal  was  taken  to  this  court, 
which  will  be  found  reported  in  Smith  v.  Mc- 
Nutt  et  al.,  1B6  CaL  760,  106  Pac.  70.  For 
convenience,  however,  the  facts  may  be  brief- 
ly recapitulated.  The  Lake  View  Land  Com- 
pany, owing  a  certain  indebtedness  to  John 
Wolfskin,  another  Independent  indebtedness 
to  L.  P.  Hansen,  a  third  to  the  law  firm  of 
Smith,  McNutt  &  Hannon  for  legal  services, 
made  to  Mr.  McXutt  of  that  firm  a  deed  ab> 
Boiute  In  form  for  1,000  acres  of  land.  The 
deed,  however,  was  upon  certain  trusts  snb> 
seauently  declared  by  McNutt  In  a  declara- 
tion of  trust  which  years  thereafter  was  re- 
corded. At  the  time  of  the  conveyance  of  this 
land  it  was  Incombered  by  a  mortgage  to  the 
San  Gabriel  Valley  Bank,  to  secure  the  pay- 
ment of  the  sum  of  $6,000.  The  declarattoo 
of  trust  declared  that  McNutt  held  title  to 
the  land  to  s^  It,  and  upon  sale,  first,  to  pay 
the  mortgage  debt  of  the  San  Gabriel  Valley 
Bank  and  the  expenses  of  sale,  next  to  pay 
to  John  Wolfskill  $10  per  acre,  next  to  pay  to 
L.  P.  Hansen  $10  per  acre,  and  the  residue,- 
If  any,  and  In  whatever  amount,  to  be  paid 
to  Smith,  McNutt  &  Hannon  for  Uieir  legal 
serrlces.  Deftiult  was  made  aa  the  Interest 
of  the  mortgage  Co  the  bank,  and  the  bank 
foreclosed.  An  appeal  was  taken,  the  judg- 
ment In  tOMtiomte  affirmed,  and  on  Apvll  8, 
1007,  ttie  cDinnilsBloner  duly  sold  the  mort- 
gaged propoly,  tbe  bank  becoming  the  par- 
chaser  for  file  amn  of  $7,80<L81,  tbe  unount 
then  due  undw  Qie  judgment  Prior  to  July 
18. 190T.  A.  B.  MiUftr  (who,  tot  the  pnipoaeB 
of  this  conalderadon  it  may  be  conceded  wu 
acttng  as  tbe  ageot  of  tbe  defondant,  tbe  Nao- 
▼0  Land  Company)  irarduiBed  the  cwtiflcate 
of  sale  to  the  bask,  and  all  its  rights  Uiareln 
and  thereunder,  tot  tbe  Bom  of  $9.00a  He 
alBo  puv^sed  tbe  interests  of  WolfaklU  and 
S&vaea  under  tbe  trost  and  otber  iwopertlea 
of  ttidrs,  all  iOa  pnrcbBseB  In  then  matters 
amounting  to  or  exceeding  |90,00a  All  of 
these  properties  Miller  in  turn  eoawyeA  to 
the  Nnero  Land  Company,  of  which  be  was 
a  director.  On  tbe  Slet  of  October,  1907,  Mc^ 
Nutt  wrote  to  Ibe  land  company,  offering  to 
contribute  *Vrar  tSmttb.  McNutt  &  Hannon^] 
just  share  of  the  money  necessary  to  rdm- 
burse  your  company  of  Its  necessary  outlay 
to  rellere  and  release  tbe  said  lands  and  Ibe 
said  water  stoA  of  said  trust,  from  the  lim 
and  burden  of  said  mortgage  and  the  sale 
made  under  tb^  decree  foreclosing  tbe  same." 
The  NueTo  Land  Company  answwed,  repu- 
diating the  idea  that  it  had  taken  the  certifi- 
cate of  sale  burdened  with  any  trust  or  duty 
to  Smith,  McNutt  St  Hannon,  or  the  other 
beneficiaries  of  the  trust,  and  declaring  that 
It  had  purchased  the  land  to  hold  and  own 
aa  its  sole  property,  and  It  asserted  an  uo- 
quallfied  and  unincumbered  ownership  upon 
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tbe  expiration  of  the  time  allowed  by  law 
for  redemption  should  the  redemption  not  be 
effected  by  tbe  parties  entitled  to  redeem. 
This  letter  was  received  by  Smith,  McNntt 
&  Hanson  when  the  stetntory  period  for 
redemption  had  yet  some  months  to  ran. 
They  answered  it,  not  by  redemption,  bnt  by 
an  action  by  which  they  sought  a  restoration 
of  the  trust  In  the  land  In  their  favor,  after 
having  the  court  determine  the  Just  6hare 
which  they  should  pay  to  relmbarse  the  Nne- 
vo  Land  Company  for  its  outlay.  This  was 
the  action  to  which  the  general  demurrer 
was  sustained,  and  which  is  reported  in  the 
156th  volume  of  our  reports.  It  may  here 
be  said  that  the  whole  theory  of  that  case,  as 
well  as  that  of  the  case  at  bar,  is  this:  That 
snch  relations  of  privity  existed  between  the 
beneficiaries  of  this  trust  as  to  make  the  ac- 
qulBition  of  the  title  conveyed  under  the  fore- 
closure sale  a  title  for  the  beaeflt  of  all  the 
beneficiaries  if  It  was  acquired  by  any  one 
of  them,  or  by  any  one  acting  under  tbem; 
that  Miller  when  he  purchased  the  beneficial 
Interests  of  Wolfskill  and  Hansen  became 
substituted  under  the  trust  for  them;  that 
his  acquisition  of  the  title  was,  therefore  an 
acquisition  for  the  trustee  McNutt  for  the 
benefit  of  all  the  beneficiaries,  and  that  all 
that  the  bmefidaries,  or  any  of  them,  were 
required  to  do  was  to  tender  their  Just  share 
of  the  amount  so  expended  by  Miller;  that 
the  Nuevo  Land  Comxwny  succeeded  Miller  to 
the  title  and  interests  subject  to  the  same  du- 
ties and  liabilities;  tliat  the  effect  of  the 
Judgment  in  Smith  v.  McNutt  in  106th  GaL 
was  but  to  declare  that  a  beneficiary  seeking 
to  maintain  his  rights  In  this  respect  must 
pay  the  fall  redemption  price  and  not  a  part 
of  It;  that  apon  the  announcement  of  this 
decision  they  brought  the  present  action,  in 
whidi  they  offered  to  pay  to  tbe  Nuevo  Land 
Company  the  full  redemption  price.  Their 
first  efforts  in  this  regard  were  made  in  Jan- 
uary, 1910,  long  after  the  statutory  right  of 
redemption  had  expired,  and  It  was  a  writ- 
ten offer  to  pay  $9,0fi0  with  legal  interest, 
conpled  with  a  demand  that  the  land  be  con- 
veyed to  McNutt  aa  trustee.  This  was  fol- 
lowed by  a  second  demand,  in  which  the  offer 
to  pay  $9,060  was  accompanied  by  an  addi- 
tional offer  to  pay  tbe  Indebtedness  due  under 
the  trust  to  Wolfskill  and  Hansen,  and  still 
by  a  third  offer  to  pay  the  99,060  and  $20,000 
with  interest,  being  the  amount  due  Wolf- 
skill and  Hansen,  each  of  these  offers  being 
joined  with  a  demand  that  the  Nuevo  Land 
Company  make  its  deed  of  the  property  to 
McNutt  as  trustee:  It  is  perhaps  unneces- 
sary, bnt  still  it  is  not  Improper,  to  add  that 
between  the  time  when  the  statutory  equity 
of  redemption  had  expired  without  action  up- 
on the  part  of  these  plalntlfl^  and  the  time 
when  these  offers  were  made  in  1910  the  land 
had  greatly  increased  in  value.  The  ooort 
heard  the  evidence,  made  Its  findings  adverse 
to  plaintiffs,  entered  Judgment  accordingly, 
and  plaintiffs  have  appealed  from  that  Judg- 


ment and  from  the  order  denying  th^r  md- 
tlon  for  a  new  trial. 

[1]  It  is  apparent  from  what  has  been  said 
that  the  whole  foundation  of  appellants'  case 
rests  upon  its  asserted  identic  with  the  case 
of  a  redemption  by  one  of  several  Joint  own- 
ers or  the  acquisition  of  an  ontatanding  title 
by  one  cotenent  or  tenant  in  common.  Ran- 
dall V.  Duff,  107  Cal.  36,  40  Pac.  20;  Warner 
Bros.  V.  Freud.  138  OaL  651.  72  Pac.  845.  Not 
only  is  the  law  of  this  case  against  the  assets 
tlon  of  sudi  a  right  and  against  the  existence 
of  such  equities  under  tbe  relationship  of 
these  i)artle8,  bnt  the  general  law  has  no  ap- 
plication to  conditions  such  as  are  presented 
here.  Under  the  trust  in  tbe  McNutt  deed 
there  was  no  community  or  privity  of  Inters 
est  between  the  besefldartes.  AIL  the  parties. 
Including  the  bank,  occupied  simply  the  rela- 
tion of  separate  independent  llenholders  upon 
tbe  property  with  an  ordained  priority  to 
their  lien  itolms,  and  with  Interests  which 
were  not  only  held  in  common,  bnt  which 
might  wcU  be  ezerdsed  in  hostility  to  each 
other.  Of  course,  it  cannot  be  contended, 
and  is  not  contended,  that  there  was  any 
privity  or  community  interest  between  tbe 
mortgnge  claim  of  the  bank  and  the  «lalm  oC 
the  beneficiaries  under  tlie  trust.  S<^  ellm- 
InaHnff  the  bank,  the  nUtmate  facts  are  that 
Wolfskill  had  a  lint  lien  upon  tbe  property 
for  $10  an  acre,  or  $1(^000.  It  mattered  not 
to  him  for  >irtiat  the  property  was  sold,  so 
long  aa  It  was  sold  for  BulBcient  to  pay  fala 
debt  The  same  Is  true  of  tlui  next  Uen 
daimant,  ^naen.  His  Interest  was  solely 
that  the  land  should  be  sold  for  snffident  to 
pay  Ms  succeeding  $10,000.  Neither  Wolf- 
skill nor  Hansen  was  in  the  least  Interested 
I  In  seeing,  nor  charged  with  any  duty  to  see^ 
that  tbe  land  was  sold  fty;  aumgta  to  pay  tbe 
demands  at  sQbsequent  Uen  claimants.  True, 
equity,  if  not  the  law,  would  give  each  one 
of  these  lien  claimants  a  ri^t  of  redemption 
as  contemplated  by  section  2908  of  the  Civil 
Code,  and  as  declared  in  Smith  v.  McNutt, 
supra,  where  It  is  said  that  for  the  purposes 
of  the  decision  it  might  be  conceded  that 
"plaintiffs  had  such  an  interest  in  this  land 
as  would  have  given  them  the  right  to  obtain 
sn<A  relief  as  would  practically  constitute  a 
rednnption  thereof,  even  though  they  may 
not  have  been  ^titled  to  redeem  nnder  the 
statutory  provisions  relating  to  redemption." 
But  In  this  connection  it  is  to  be  remembered 
that  In  their  original  action  they  did  not  at- 
tempt to  redeem,  and  the  present  action  has 
been  brought  long  after  the  statutory  right 
has  expired.  Whether  by  virtue  of  tbe  facts 
established  any  equitable  right  exists  extend- 
ing the  statutory  period  Is  matter  fm  later 
consideration. 

But  to  return  to  tbe  principal  point  in 
the  case — the  charge  that  grave  equities 
were  Imposed  upon  the  Nuevo  Land  Com- 
pany by  virtue  of  the  manner  of  Its  acquisi- 
tion of  tbe  titles  It  is  declared  In  Smith  t. 
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UcNntt  that  tbe  trmt  necessarily  terminated 
upon  the  foreclosure  sale.  This  Is  not  only 
the  law  of  the  case  but  It  Is  true  in  fact 
"When  the  purpose  for  which  an  express 
tmst  was  created  ceases  the  estate  of  the 
trustee  also  ceases."  Civ.  Code,  |S  871,  2279. 
"Upon  a  sale  of  real  property,  the  purchaser 
is  substituted  to  and  acquires  all  the  right, 
title,  interest  and  claim  of  the  Judgment 
debtor  thereto."  Code  Civ.  Proc.,  700.  "It 
Is  by  the  foreclosure  sale  that  the  title  pass- 
es." Robinson  v.  Thornton.  102  Cal.  680,  34 
Pac.  120;  Duff  T.  Randall.  116  Cal.  229,  48 
Pac.  66,  58  Am.  St  Rep.  168;  Breedlove  t. 
Norwich,  eta,  Ins.  8o<lety,  124  OaL  166,  66 
Pac  770. 

[2]  The  effect  of  the  foreclorare  sale  'is 
of  Itself  to  extlngnlsh  the  right  and  claim  of 
all  tbe  defendants  in  tbe  action  acquired  sob- 
sequent  to  tbe  date  of  the  mortgage,  and  to 
vest  in  the  purchaser  the  title  of  the  mort- 
gagor at  the  date  of  the  mortgage,  discharged 
of  all  such  right  and  claim."  Goodenow 
Ewer,  16  CaL  461,  76  Am.  Dec.  640;  Slchler 
V.  Loolr,  93  Cal.  610,  29  Pac.  220;  Marquam 
T.  Ross,  47  Or.  374,  78  Pac.  698,  83  Pac.  852, 
86  Pac.  1.  It  is  only  when  the  iudgtnmt 
debtor  redeems  that  the  effect  of  the  sale  Is 
terminated  and  he  is  restored  to  his  estate. 
Code  ClT.  Proc.,  703;  Bldrldge  v.  Wright,  66 
Cal.  535. 

IS]  In  oth^  cases  where  one  exercises  the 
right  of  redemption  when  he  Is  under  no 
legal  obligation  so  to  do,  as  a  Junior  lien 
claimant,  or  a  judgment  creditor,  his  action 
Is  not  in  strictness  a  redemption,  but  a  pur- 
chase  of  the  right  and  title  acquired  under 
the  sala  27  Cyc.  1866;  Bldridge  v.  Wright, 
supra, 

[4-1]  Coming  thus  to  the  rights  and  duties 
of  tbe  beneficiaries  after  this  Judicial  sale, 
it  is  to  be  noted  that  tbe  purchase  was  made 
by  tbe  bank,  which  in  no  way  was  charged 
with  any  du^  toward  any  of  the  benfldarles. 
Uoreover.  the  interests  of  the  beneficiaries 
were  included,  determined,  and  foreclosed  by 
the  Judgment  and  aale^  not  only  by  reason  of 
the  fact  that  lo  the  foreclosure  proceedings 
they  were  represented  by  their  trustee  Mc- 
Mutt,  who  was  a  defendant,  but  also  by 
Tlrtne  of  tbe  fact  that  McNutt's  declaration 
of  trust  was  not  placed  of  record  until  after 
the  lis  pendens  in  the  foreclosure  action  had 
been  filed.  Civ.  Code,  »  1214,  1216.  There- 
fore we  have,  by  virtue  of  this  foreclosure 
and  sale,  the  extinguishment  of  the  trust  and 
tbe  benefldazles*  right  under  tbe  trust,  wltb 
title  to  the  laad  going  Into  tbe  bands  ot  a 
stranger  In  interest  to  the  beneficiaries,  freed 
from  every  claim.  legal  or  equitable,  upon 
th^r  part,  saving  tbdr  rigbt  of  ledanptkML 
For  tbe  reaams  already  glTon,  these  boi^ 
darlee,  one  and  all,  being  before  the  court  in 
ttie  f  oreclMttre  proceedings,  are  boond  by  its 
decree.  What  right  of  redemption  was  then 
weak  to  them  or  any  of  tbem?  Was  it  an 
equitable  -right  wbldi  tbey  might  exerdse  at 


tiielr  pleasure  years  after,  ss  bere  llt^  se^ 
to  do,  or  was  it  the  statutory  rigbt  nmtiyj 
Unquestionably  It  was  the  statutory  rlg^it 
declared  In  section  702  of  the  Code  of  Glvll 
Procedure.  They  and  their  rights  were  be* 
fore  tbe  court  in  the  foreclosure  action. 
They  were  not  in  the  position  of  subsequent 
lien  claimants,  mortgagees,  or  grantees  not 
Impleaded.  They  had  no  equities  other  than 
those  which  were  passed  upon  in  the  action, 
and  they  were  limited  therefore  to  their  stat- 
utory right  of  redemption.  Whitney  v.  Hig- 
glns,  10  Cal.  664,  70  Am.  Dec.  748.  This  right 
admittedly  they  did  not  exercise. 

[7]  It  might  be  sufficient  to  rest  this  ded- 
Blon  here,  but  tbe  contention  is  so  earnestly 
pressed  that  because  Miller  acquired  the 
Wolfsklll  and  Hansen  interests  in  the  trust 
Ms  purchase  of  tbe  certificate  of  sale  from 
the  bank  in  equity  so  redounded  to  the  bene- 
fit of  all  the  bmefldaries— that  in  effect  It 
restored  tbe  trust  that  it  was  a  redemption 
as  complete  as  though  made  by  McNutt 
hlmsdf  as  trustee-that  It  Is  proper  perhaps, 
briefly,  to  consider  this  position  and  show  Its 
untenablenessL  And  this  may  be  done  by  this 
simple  declaration  that  if  Wolfsklll  himself 
had  purchased  tbe  certificate  of  sale  from  the 
bank,  be  would  have  received  complete  tlUe 
to  the  property,  freed  from  any  subsequent 
liens  of  Hansen  and  of  plaintiffs,  and  subject 
singly  to  their  right  of  redemption,  which 
could  be  exercised  only  within  the  statutory 
period*  and  only  upon  paying  to  him  tbe 
amount  not  only  of  the  Judgment  and  costs 
of  redemption,  but  the  amount  of  his  prior 
lien  upon  the  property,  and  this,  tot  the 
simple  fiftct  that,  even  were  the  parties  bound 
by  tbe  privity  vrtifi&  exists  in  the  case  of 
tenants  in  common  (though,  as  Is  plain,  th^ 
were  not),  stiU  there  was  nothing  In  the  law 
to  prevent  any  one  of  tbon  from  acquiring 
for  his  sole  ownership  the  rights  of  all  tbe 
others  at  a  iudioUU  sale  which  covered  those 
rigbts.  Such  are  the  cases  of  Gnnter  v. 
lAffan,  7  Gal.  698;  Felten  v.  Le  Breton,  92 
OaL  466,  28  Pac.  400;  Eldridge  v.  Wright  65 
Cal.  586;  Smith  v.  Black,  116  T3.  8.  308,  6 
Sup.  Ot  60, 29  L.  Ed.  896;  Baston  v.  German- 
American  Bank,  127  V.  S.  632, 8  Sup.  Ct  1297. 
32  L.  Bd.  210;  Staritweattaer  t.  lenner,  216  C. 
B.  624,  80  Sup.  Ct  882,  64  L.  Bd.  602, 17  Ann. 
Cas.  116T;  C3oleman  ▼.  Coleman,  8  Dana  (KyJ 
898.  28  Am.  Dea  86— while  Sfir.  Freonan  (Co- 
tenancy, f  166>  laya:  *1!ba  reasons  wblfdi  pre- 
vent a  cotoiant  from  pnndiaalng  and  assert- 
ing an  outstanding  title  do  not  apply  wltb 
equal,  and  generally  not  with  any,  force 
against  his  purdiasing  the  title  of  his  co- 
tenants,  wheflier  tbe  same  be  voluntary  or  Sxt' 
Tolnntarr.  Unless  some  fraud  can  be  shown 
to  have  beat  perpetrated,  or  some  superior 
knowledge  taken  advantage  of,  there  is  no 
doubt  that  a  cotenant  may  pnrdiaae  at  an 
execution  or  a  Judicial  sale  the  moiety  of 
any  of  his  companions  in  interest  and  that 
he  may  retain  and  assert  the  title  time- 


Digitized  by 


Google 


10 


140  PACIFIC  BSPORTBR 


(Gal. 


by  acaaired  as  fuUy  as  though  he  were  a 
stranger  to  the  Judgment  defendant"  The 
reason  of  this  Is  that  it  ts  only  while  a  priv- 
ity amounting  to  a  community  interest  ex- 
ists between  the  parties,  with  a  correspond- 
ing duty  on  each  to  protect  the  others,  that 
equity  will  not  countenance  the  acquisition 
by  one  of  a  title  adverse  to  the  other.  The 
rule  ceases  with  the  reason,  and  the  reason 
ceases  at  once  when  all  those  interests  and 
all  the  privity  and  community  Interests  have 
been  terminated  under  their  judicial  sale. 

[1]  And,  finally,  upon  this  branch  of  the 
case  It  may  be  added  that,  even  where  the 
doctrine  of  equitable  contribution  is  applica- 
ble and  is  sought  to  be  applied,  the  rule  is 
that  the  offer  of  contribution  and  the  demand 
of  the  right  to  contribute  shall  be  promptly 
made.  Stevenson  v,  Boyd,  153  Cal.  630,  98 
Pac.  284,  19  li.  B.  A.  (N.  S.)  523.  Here,  even 
if  the  right  existed,  the  proper  offer  is  made 
years  after  the  acquisition  of  the  title,  and 
after  the  land  has  doubled  or  trebled  In 
value.  Clearly,  mtSi  an  ofEer  does  not  appeal 
to  equity. 

The  judgment  and  order  appealed  from 
are  therefore  affirmed, 

WecoQcnr:  MELTIN.  J.;  LORIGAN,  J. 


SHANNON  T.  TOOEBR  et  al.    (S.  F.  6229.) 

(Supreme  Court  of  California.    March  25, 
1914.) 

1.  CopPOBA-nOHS    (i  93*)— ASSBBSUKNTS  ON 

Stock—Sale  fob  NONPATMBirr. 

Where  a  sale  of  stock  by  a  corporation  to 
satisfy  a  delinquent  assessment  was  postponed 
t>ecauBe  of  a  defect  in  the  original  notice  of 
sale,  and,  thoufcb  the  notice  of  the  delinqnent 
sale  was  pabllsbed  anew,  the  notice  of  the  aa- 
sessnient  was  not  republished,  the  sale  was  Ir^ 
regular,  under  Civ.  Code,  S  343,  providing  that, 
in  case  of  any  substantial  error  or  omission,  all 
previous  proceedings,  except  the  levying  of  the 
asseiMDGDt,  are  nid,  and  that  publication  must 
be  begun  anew. 

[Ed.  Note.— For  otiier  caaes,  see  Corporations, 
Cent  Dig.  H  380,  380-402;  Dec.  Dig.  |  93.*] 

3.  Afpxax.  AMD  Ebbob  (|  1011*)— Rbtibw— 
QuEsnona  of  Faci. 

In  an  action  to  recover  stock  sold  by  the 
corporation  to  satisfy  a  delinquent  assessment, 
where  there  was  evidence  that  plaintiff  did  not 
tender  the  sum  paid  defendant,  with  sut>se- 
quent  assessments  and  interest,  the  finding  that 
there  was  no  tender  was  conclusive  on  appeal, 
though  there  was  bIso  evidence  which  would 
have  supported  a  contrary  finding 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Die  H  3983-308S;  Dee.  Dig.  | 
lOlL*! 

8.  COBPOBATIONB  (8  93*)— SAU  OW  BtOCS.  FOB 

Deunqtient  Assessment— R  e  c  o  v  b  b  t— 

"Tendeb." 

An  offer  to  repurchase  stock,  which  bad 
been  sold  by  the  corporation  to  satisfy  a  delin- 
quent assessment,  was  not  a  "tender,"  within 
Civ,  Code,  8  347,  providing  that  no  action  may 
be  snstained  to  recover  stock  for  Irr^ularities  in 
the  sale  or  proceedings  therefor,  unless  piaintiA 


I  first  pays  or  tendtfs  the  mm  for  which  It  was 
sold,  with  subsequeat  assessments  and  interest. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S!  380,  390-402;  Dee.  Dig.  |  93.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6910,  6911.] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco: 
J.  M.  Seawell,  Judge. 

Action  by  H.  L.  Shannon  against  George 
M.  Tooker  and  anotlier.  From  a  judgmrat 
fbr  defendants,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Samuel  M.  Shortridge,  of  San  Francisco 
CTbomas  B.  Dozler,  of  San  Francisco,  ol 
counsel),  for  appellant.  F.  J.  Solinsky  and 
Frank  R.  Wehe,  both  of  San  Francisco,  for 
respondents. 

SHAW,  J.  This  ia  an  action  by  the  plain- 
tiff to  recover  from  the  defendant  Tooker 
certain  shares  of  stock  in  the  defendant  com- 
pany, which  were  sold  to  Tooker  upon  a  sale 
for  the  collection  of  a  delinquent  assessment, 
alleged  by  the  plaintiff  to  have  been  voidable 
because  of  a  defect  In  the  proceedings  lead- 
ing up  to  the  sale.  The  judgment  below 
was  for  the  defendants.  The  plaintiff  ap- 
peals from  said  judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

[1]  The  assessment  was  made  on  Septem- 
ber 12,  1907,  and  the  resolution  stated  that  It 
would  become  delinquent  if  not  paid  on  or 
before  October  16,  1907,  and  that  if  it  be- 
came delinquent  a  sale  thereof  would  be 
made  on  Novemtwr  11,  1907,  unless  previous- 
ly paid.  The  publication  of  the  notice  of 
sale  of  the  stock  after  It  became  delinquent 
on  October  lOth  was  defective,  and  for  that 
reason  the  directors,  by  resolution,  post- 
poned the  sale  until  December  9,  1907.  The 
directors  did  not,  after  said  postponement, 
republish  the  noUce  of  the  assessment  pro- 
vided for  In  sections  335  and  330  of  the  CMI 
Code.  They  did,  however,  publish  anew  the 
notice  of  the  delinquent  sale  as  provided  In 
section  339.  On  December  9th  the  stock  was 
sold  to  the  defendant  Tooker.  Under  the  de- 
cision of  this  court  in  Smith  v.  Gate  City  OH 
Co.,  160  Cal.  446,  117  Pac.  525,  and  under 
the  provisions  of  section  346  of  the  Civil  Code, 
It  appears  that  the  proceedings  for  the  post* 
ponement  and  sale  were  irregular,  because 
the  notice  of  the  assessment  was  not  publish- 
ed anew.  If  this  were  the  only  question  in 
the  case,  it  would  necessarily  follow  that 
the  judgment  should  he  reversed. 

[2,  S]  But  a  condition  precedent  to  the  re- 
covery of  stock  under  such  circumstances  is 
imposed  by  section  347  of  the  Olvi!  Code.  It 
provides  that  no  action  for  such  recovery  can 
be  sustained  upon  the  ground  of  irr^niarlty 
or  defect  in  the  sale,  or  the  proceedings 
therefor,  unless  the  part?  seeking  recovery 
BrBt  pays  or  tenders  to  the  party  holding  the 
stock  sold  the  sum  for  which  it  was  sold, 
tc^ther  with  all  subaeqoent  assessments  paid 
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and  Interest.  The  tender  ot  these  amounts 
was  alleged  In  the  complaint  and  denied  In 
the  answer.  The  court  below  found  that 
the  plaintiff  never  tendered  defendants, 
nor  either  of  them,  the  sums  required  to 
be  tendered'  under  the  afturesaid  section, 
nor  any  part  thereof.  The  plaintiff  rec- 
ognizes the  Importance  of  this  finding,  and 
ax^ues  with  great  earnestness  that  it  is 
enUrely  contrary  to  the  evldeuoe.  Wltb  this 
contention  we  cannot  a^ee.  It  la  not  the 
province  <^  this  court,  as  is  well  understood, 
to  weigh  conflicting  evidence,  and  In  such 
cases  the  decision  of  the  trial  court  is  ab- 
solutely conclusive  where  there  is  snbataa- 
tlal  evidence  in  its  favor.  The  testimony  of 
the  plaintiff  and  of  the  witnesa  who  went 
wltb  blm  on  the  occasion  in  questioa  fs  to  the 
effect  that  he  met  Tooker  on  the  street  and 
demanded  of  him  the  stock  he  had  boo^t  at 
the  sale,  and  declared  that  he  ms  ready  to 
pay  to  him  every  dollar  that  he  was  out  on 
the  stock,  including  the  assessmoit^  costs, 
and  interest  to  date,  and  that  Tookw  declar- 
ed that  he  would  not  let  him  have  It.  This 
evidence  would  sustain  a  finding  in  favor  of 
sacb  tender.  But,  on  Uie  other  hai^,  the 
defendant  Tooker  testified  that  no  sudi  con- 
versation occurred  between  them  at  the  time 
they  met  on  the  street,  as  related  by  the 
plaintiff  and  his  witness ;  that  they  did  meet 
In  the  office  of  Tooker,  and  that  the  plaintiff 
there  said  that  he  wanted  to  buy  the  atotk  of 
Tooker,  to  which  Tooker  rolled  that  he 
could  not  give  him  the  price  until  morning, 
becaiue  he  had  to  consult  other  persons ;  and 
that  th^  then  separated,  and  that  no  other 
offer  .or  donand  for  the  stock  was  made. 
His  testimony  to  this  effect  was  corroborated 
by  that  of  anoUier  wlbiess,  who  was  present 
In  the  office.  It  Is  clear  that.  If  the  testi- 
mony 'on  behalf  of  the  defendants  Is  .tme, 
the  plaintiff  did  not  make  the  tender  re- 
quired by  the  statute.  In  view  of  this  con- 
dition of  the  evidence,  we  must  sustain  the 
finding  of  the  lower  court,  which  sustains  the 
^dgment,  since  the  statute  provides  that 
witbent  socb  tender  no  action  of  this  kind 
can  be  maii^ined.  The  plaintiff  should  have 
made  his  tender  In  such  unequivocal  terms 
that  no  bona  fide  dispute  nor  misunderstand- 
ing regarding  It  conld  arise.  It  was  easily 
within  his  power  to  have  done  so. 
!rhe  Judgment  and  order  are  affirmed. 

Weconcnr:  ANGELLOTTI,  J. ;  SLOSS,  J. 


In  re  HOBMAN-S  ESTATE.   (Sac  2131.) 

(Sapreme  Court  of  California.   March  24, 
1S14.) 

1.  Evidence  (|  82*)— Prbsuuptionb— Valid - 

ITX  OF  JnOOUENT. 

Where  one  of  the  parties  to  proceedings 
DDdcr  Code  Civ.  Proc  f  1664,  for  the  deter- 
mination of  heirship,  died  during  the  pendency 
of  those  proceedings,  it  will  be  presumed  in 


support  of  the  decree  that  the  adi^nistrstoc 
01  such  person  was  properly  substituted  as  a 

party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  104;  Dec.  Dig.  {  «£.•}■ 

2.  Descent  and  Disteibutiom  (§  Tl*)— Con- 
clusiveness OF  Decbee  —  Pebsons  Con- 

OLUDKn— PUBUrO  ADHINXSTBATOtt. 

Where  the  puUic  administrator  was  a  par- 
ty to  a  proceeding  for  the  determination  of 
heirship,  under  Code  Civ.  Proc.  §  1664,  as  tlie 
representative  of  one  of  the  claimants,  the  de- 
cree in  that  proceeding  Is  conclusive  against 
him  In  a  subsequent  proceeding  for  his  ap- 
pointment as  adiniiustrator  of  the  estate  of 
another  claimant,  who  died  during  those  pro- 
ceedings, but  who  was  adjudged  therein  not  to 
be  entitled  to  take  anytMng,  and  who  had  no 
other  property  to  be  administered. 

[Ed.  Note.— For  other  cbss*.  see  DesoMit  and 

Distribution,  Cent, Dig.  i|  2^236;  Dec.  Dig. 
S  Tl.*] 

Department  2.  AiK>eal  from  Superior 
Court,  San  Joaquin  Oonnty;  Frank  B. 
Smith.  Judge. 

Fetttitm  by  the  public  administrator  of  Ban 
Joaquin  County  for  letters  of  administration 
on  the  estate  of  Catherine  Boach  Horman, 
deceased.  Petition  denied,  and  the  adminis- 
trator appeals.  Affirmed. 

C.  W.  Miller,  of  Stockton,  for  appellant 
W.  B.  Jacobs  and  A.  H.  Carpenter,  both  of 

Stockton,  for  respondent. 

MELVIN,  J.  The  public  administrator  of 
San  Joaquin  county  appeals  from  an  order 
denying  his  petition  for  lettera  of  administra- 
tion in  the  estate  of  Catherine  Boach  Her- 
man, deceased.  George  Boach  died  testate  in 
the  county  of  San  Joaquin  in  1872.  By  Ms 
will  he  gave  to  his  wife,  Margaret  Boach,  a 
life  estate  in  all  of  his  property.  One  of  the 
proyislons  of  his  will  was  in  the  following 
language:  "It  is  my  desire  that  on  the  death 
of  my  said  wife,  after  deducting  the  portion 
to  which  she  is  legally  entitled  under  the 
laws  of  the  state  of  California,  the  remainder 
be  equally  divided  among  my  brothers  and 
sisters,  or  their  descendants,  according  to  the 
laws  of  distribution."  George  Boach  had  a 
brother  Thomas  who  died  prior  to  George's 
deatb.  Thomas  Boach  left  two  daughters, 
one  of  whom,  Johanna  Boach  Bougban,  Is 
still  living.  The  other  was  Catherine  Boach 
Horman,  who  died  August  2,  190S,  leaving 
Issue.  George  Boach  also  had  a  sister  named 
Ellen  Boach  Whalen,  who  died  June  1,  1903, 
leaving  children.  The  widow  of  George 
Boacli,  deceased,  died  December  9,  1907. 
Meanwhile,  In  1004,  the  children  of  Ellen 
Boach  Whalen,  deceased,  together  with  the 
children  of  ^omas  Boach,  deceased,  com- 
menced proceedings,  under  section  1034,  Code 
of  Civil  Procedure,  to  detennine  and  declare 
the  rights  of  all  persons  to  the  said  estate  of 
George  Roach,  which  was  still  In  process  of 
settlement  Among  the  parties  to  that  pro- 
ceeding was  George  F.  Thompson,  the  public 
administrator  of  San  Joaquin  county,  who 
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was  tbe  admlnlstiator  of  flie  estate  of  Fred 
Copsey,  me  of  tbe  dalmantB  who  had  died 
during  the  litlgatloii.  Catherine  Boadi  Hor- 
man  also  died  intestate  while  said  proceeding 
was  pending.  Both  Catherine  Boacb  Horman 
and  her  aunt,  Sllot  Roadi  Whalen,  were  les- 
idents  of  the  state  of  Massachusetts  and 
died  there.  Their  respective  estates  were  ad- 
ministered there.  In  Noronber,  1906,  the 
snpeilor  court  of  San  Joaquin  county  entered 
Ite  findings  and  decree^  by  the  terms  of  which 
it  was  adjudged  that  the  children  of  Ellen 
Roach  Whalen,  together  with  Johanna  Roach 
Roughan  and  the  heirs  of  Catherine  Roach 
Horman,  deceased  (tbe  said  Johanna  Roug- 
han and  Catherine  Horman  being  diildren  of 
the  brother  of  George  Roach),  were  the  dev- 
isee and  heirs  at  law  of  George  Roach,  de- 
ceased, entitled  under  his  will  to  take  his 
estate  and  to  have  distributed  to  them  an 
undivided  one-half  of  the  property  remaining 
in  the  estate.  The  court  in  the  present  pro- 
ceeding found  that  the  public  administrator, 
the  petitioner,  was  barred  by  the  proceedings 
under  section  1664,  Code  of  Carll  Procedure, 
because  his  predecessor  in  office  bad  actual 
notice  of  the  proceedings  to  estebliah  heir* 
ship.  There  was  also  a  finding  that  the  de- 
cree in  the  proceeding  under  section  1664, 
Code  of  Civil  Procedure,  was  "conclusive 
against  tbe  whole  world,  including  the  public 
administrator."  The  court  therefore  denied 
tbe  petition  of  the  public  administrator  for 
letters  in  the  estate  of  Oatherlae  Boacb  Her- 
man. 

Appellant  insists:  First,  that  the  remain- 
ders under  the  will  were  vested  remaindera, 
and  therefore  that  Catherine  Horman's  part 
thereof  became  a  portion  of  her  estate  on  her 
death;  second,  that  there  Is  no  estoppel  be- 
cause no  one  was  legally  authorized  to  repre- 
sent her  estete  in  the  moceeding  under  sec- 
tion 1664,  Code  of  <3vU  Procedure;  and, 
third,  that  administration  In  her  estate  can- 
not legally  be  dispensed  with. 

[1]  It  is  unnecessary  to  follow  learned 
counsel  in  their  discussion  of  the  meaning  of 
the  wilL  Whether  the  Interest  of  Mrs.  Hoi^ 
man  was  vested  or  contingent  Is  of  no  mo- 
ment whatever.  She  chose  to  apply  for  an 
adjudication  of  her  rights,  and  the  court  en- 
tered a  decree  eatebllshlng  her  Interest.  It 
is  true  that  she  died  during  the  period 
in  which  the  proceeding  was  pending,  and 
it  fs  not  shown  by  the  transcript  before 
us  whether  her  administrator  was  substituted 
for  her  upon  the  record  or  not,  although  it 
does  appear  that  her  husband  had  been  ap- 
pointed administrator  of  her  estete  by  prop- 
er authority  in  the  commonwealth  of 
Massachusetts.  Respondents*  counsel  assert 
in  th^  brief  that  such  substitution  was 
made,  while  the  representative  of  appellant 
makes  a  contrary  declaration.  We  must  a»-. 
some  that  the  proceeding  was  regular  in  all 
lespecta,  and  i^ialnst  an  atteck  of  this  sort 
must  hold  that  the  court  was  dothed  with 


Jurisdiction  to  enter  the  decree  establishing 
hdrshlPb 

[2]  Therefore  the  decree  and  not  the  wtU 
must  be  the  otm trolling  factor  in  determining 
themannwof  distribution  of  the  estate^  Un- 
der the  terms  of  section  1664.  Code  of  CtvU 
Procedure,  the  determination  of  heirship  a» 
therein  provided  shall  be  ameluslve  in  the 
distribution  of  the  estate.  It  therefore  makes 
no  difference  what  the  Intent  of  George 
Roach  may  have  bera,  or  whether  the  lan- 
guage of  his  will,  whl<A  we  have  quoted,  op- 
erated to  create  a  vested  or  a  contingent  re- 
mainder. Hbe  court's  decree  must  control  in 
the  distribution  ot  his  estate.  Jewell  v. 
Pierce,  120  OaL  83,  62  Pac.  132 ;  Luscomb  r. 
Flntzelberg,  162  CaL  4S9,  123  Pac.  247,  and 
cases  dted.  The  public  administrator  was  a 
party  to  the  proceeding  In  Whalen  v.  Webstw 
1S9  Cal.  260,  113  Pac  873  (which  was  con- 
sidered in  Whalen  r.  Smith),  and  the  Judg- 
ment in  that  case  long  ago  became  final.  As 
pointed  out  in  the  oi^nlon  of  Mr.  Justice 
Shaw,  "no  appeal  was  taken  from  the  part 
declaring  that  the  plaintiffs  were  persons  en- 
titled as  descendants  of  the  brother  and  sister 
to  take  as  devisees  under  the  will."  Whalen 
V.  Smith,  163  Cal.  366,  126  Pac.  904,  Ann.  Cas. 
1913E},  1319.  See,  also,  Estete  of  Roach,  159 
Cal.  261,  113  Pac.  373.  This  collateral  pro- 
ceeding must  accordingly  fail.  Tbe  only  es- 
tate sought  by  petitioner  to  be  subjected  to 
administration  was  Mrs.  Horman's  alleged 
interest  In  ber  uncle's  estete.  But  tbe  final 
and  eolemn  adjudication  of  the  court  in 
Whalen  v.  Smith  Is  that  she  had  no  Interest 
and  that  the  part  which  she  would  have  re- 
ceived had  she  survived  the  widow  of  George 
Roach  must  be  distributed  to  her  heirs.  It 
is  not  alleged  or  contended  that  tbe  adminis- 
tration by  the  public  administrator  wquld  or 
could  result  In  anything  but  the  obtaining 
for  the  heirs  of  Mrs.  Horman  exactly  the  In- 
terest In  the  estete  of  Roach  which  would  be 
theirs  under  the  decree  in  Whalen  v.  Webster 
(considered  in  Whalen  v.  Smith) — minus  the 
costs  of  administration  in  the  Estete  of  Hor- 
man. We  think  that  section  1664,  Code. of 
Civil  Procedure,  was  passed  for  the  very 
purpose  of  obviating  such  useless  proceedings 
as  that  ctmtemplated  by  the  public  adminis- 
trator. 

The  order  denying  the  prayer  of  the  peti- 
tion is  therefore  affirmed. 

We  concur:  HENSHAW.  J.;  LORIGAN.J. 


Id  rs  WHALEN^  ESTATE.   (Sac.  2199.) 

(Supreme  Court  of  California.   Hareh  21, 
1914.) 

Department  2.  Appeal  from  Superior  Courts 
San  Joaquin  Count;;  Frank  H.  Smith,  Judge. 

Petition  by  tbe  public  admitiistrator  of  San 
Joaquin  County  for  letters  of  adminiBtration 
tbe  estate  of  Ellen  Roach  Wbaleo,  deceased. 
Petition  dMiied,  and  the  administrator  appeals. 
Affirmed. 
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C.  W.  MiBer,  of  Stockton,  for  appeUant.  W. 
B.  Jacobs  and  A.  H.  Carpenter,  both  ot  Stock- 
ton,  for  ret[K>ndent 

PER  CUBIAM.  TUa  im  u  appeal  by  the 
nri>Uc  a&BlnUtrator  of  San  Joaqoin  county 
from  an  order  of  the  anptrior  coort  ei  San 
joagoui  coonty  denying  Mb  petition  for  letters 
of  adminiaCration  In  the  (state  of  Ellen  Roach 
Wbalen.  It  differs  from  the  matter  of  Ratate 
of  Horman  (Sac  2131)  140  Pac  U,  thU  day 
bedded,  only  in  the  fact  that  Mrs.  Whalen  was 
the  rister  of  Oeorge  Hoach,  deceased,  while 
Mrs.  Horman  was  his  niece,  and  In  the  circnm- 
stance  that  Mrs.  Whalen  died  before  her  heira 
bman  the  proceeding  to  establish  their  inter- 
est in  their  tmde's  estate.  There  Is  no  differ- 
ence in  prindple  between  the  two  cases. 

Therefore  npon  the  aathorlty  of  Estate  of 
Horman,  soprat  we  affirm  the  order  from  which 
the  appul  watf  prosecuted. 


KBZBPICKI      KBZEPICEI.    (L.  A.  3208.) 

(Supreme  Court  of  California.    March  23, 

1914;) 

1.  JuDomrr  (1  S84*)— Oonolubitbhbss. 

A  final  judgment  on  the  merits  is  a  bar  to  a 
mbaeqnent  action  between  the  same  parties  on 
llw  same  cause  of  action. 

[Bd.  No^— For  other  cases,  see  Judgment, 
Coil  Di*.  1(1063-1065,  lOOOOTO,  1081. 1088, 
1086,  WS7.  1096.  1097,  1128,  1125,  1137;  Dec 
ImTI  58^*] 

2.  DiTOKCB  a  88^— AixiaATioira  or  Gbodud 
— Neglectt. 

An  auction  of  the  petition  in  a  divorce 
action  that  since  defendant's  alleged  desertion 
he  has  left  plaintiff  abandoned  and  destitute, 
without  any  means  of  snpport,  and  during  such 
time  has  failed  to  contribute  anything  toward 
plaintiff's  support,  sufficiently  alleged  wUUqI 
neglect  as  a.  ground  for  divorce. 

[Bd.  Note.r-For  other  casea,  aee  DiTorce,  Cent 
Dig.  H  292-907;  Dee.  Dig;  |  08.*1 
8.  DivoBCi  (i  171*)— Rw  Judicata— JuDo- 

iBirr  OF  Othkr  State. 

An  adverse  Jodgment  In  a  former  action 
by  plaintiff  in  New  York  for  a  limited  dlvfwoe 
for  willfnl  neglect  was  res  judicata  of  a  snbse- 
qnent  action  ny  plaintiff  in  this  state  for  an 
•beolute  divorce  on  the  same  ground. 

[Bd.  Nota^For  otlier  cases,  eee  Divorce,  Cent 
Dig.  B  SMrW;  Dec.  Dig.  {  171.*] 

Department  2.  Appeal  from  Superior 
Oonrt,  Los  Angeles  County;  Chas.  Monroe, 
Judge. 

AcHtm  by  Lodlvicka  H.  KrzeplcU  agaloet 
Iforrls  KrzepldL  From  a  lodgment  for  de- 
fendant, plabitlff  appeals.  Affirmed. 

Trask.  Norton  ft  Brown,  of  Los  Angeles, 
for  appellant  Morris  ErzepicU,  in  pro.  i>er. 

LORIOAN,  J.  This  is  an  action  for  di- 
vorce brought  In  the  superior  court  of  Los 
Angeles  county.  Plaintiff  is  a  resident  of 
California,  defendant  a  resident  of  New  Tork. 
The  complaint  after  alleging  the  marriage 
of  the  parties  in  the  dty  of  Lututow,  Poland, 
Russia,  In  1896,  alleged  "that  in  the  year 
1908,  in  the  city  of  Lututow,  defendant  de- 
serted plaintifF,  and  since  that  date  has  neg- 
lected and  refused  to  provide  plaintUT  with 
tbe  necessaries  of  life  and  bad  neglected  to 
ItTe  Willi  plaintiff  and  mipport  and  maintain 


her,  thoagh  able  to  do  so,"  and  prayed  for 
a  divorce.  It  is  conceded  that  the  year 
1008  mentioned  In  the  complaint  and  printed 
in  the  record  Is  inaccurate  and  should  be 
ISOa  The  complaint  was  filed  April  13, 1911. 
Defendant  answered  the  complaint  denying 
the  above  allegations  and  further  pleaded 
in  bar  to  the  maintenance  of  the  present  ac- 
tion a  Judgment  made  and  entered  on  April 
19,  1910,  at  a  special  term  of  the  Supreme 
Court  of  the  state  of  New  York  in  an  action 
for  limited  divorce  brought  therein  by  plain- 
tiff  against  defendant  When  tbe  pres- 
ent case  was  called  for  trial,  an  exemplified 
copy  of  the  record  In  the  action  in  the  Su- 
preme Court  of  New  Tork  was  Introduced  in 
evidence,  whereupon  the  superior  court,  hold- 
ing ttiat  the  judgment  in  that  action  was  a 
bar  to  the  maintenance  of  the  present  suit, 
declined  to  hear,  any  other  evidence  upon  the 
Issues  in  tbe  case  and  denied  plaintiff  a  di- 
vorce. Plaintiff  appeals  from  this  judgment 
The  only  question  presented  on  this  appeal 
is  whether  the  superior  court  was  correct 
In  holding  that  the  judgment  of  the  New 
York  court  constituted  a  bar  to  the  present 
action.  The  exemplified  copy  of  the  record 
in  the  actloiL  in  New  York  shows  that  in 
December,  1908,  plaintiff  and  defendant  then 
residing  in  the  dty  of  New  York  in  that 
state,  plaintiff  brought  an  action  against  de- 
fendant for  divorce,  allying  their  marriage 
in  the  town  of  Lututow,  Russian  Poland; 
that  they  lived  together  in  the  town  of  Wle- 
lum,  Russian  Poland,  for  a  few  months;  and 
"that  the  defendant  left  and  abandoned  the 
plaintiff  a  few  months  after  the  aforesaid 
marriage  and  has  since  left  the  plaintiff  aban- 
doned and  destitute  without  any  means  of 
support  in  tbe  aforesaid  town  of  Wlelum, 
Russian  Poland."  It  Is  then  alleged  that 
"since  the  above-named  defendant  abandoned 
and  deserted  the  plaintiff,  went  to  tbe  dty  of 
New  York,  state  of  New  York,  and  since  said 
abandonment  and  desertion  resided  therdn, 
and  that  during  the  said  time  has  failed  to 
contribute  anything  towards  the  support  of 
the  above-named  plaintiff."  The  prayer  was 
for  a  separation  for  life  from  bed  and  board 
and  requiring  the  defendant  to  contribute 
towards  the  support  of  tbe  plaintiff.  Defend- 
ant answered  denying  all  the  allegations  of 
the  complaint  save  their  marriage  and  set 
up  afflnnatlveiy  that  in  December,  1005,  at 
Wlelum,  Russian  Poland,  the  plaintiff  desert- 
ed him  and  had  refused  to  live  with  him. 
The  action  In  Mew  York  was  tried  on  its 
merits,  and  tbe  court  made  findings  of  fact 
and  conclusions  of  law.  The  court  found: 
"That  the  defendant  did  not  leave  or  abandon 
the  plaintiff  without  any  means  of  support  in 
the  town  of  Lututow,  Russian  Poland."  That 
the  plaintiff  left  the  defendant  in  said  town 
and  country.  "That  the  plaintiff  refused  and 
still  refuses  to  live  with  the  defen'dant 
That  tbe  plaintiff  abandoned  the  defendant 
In  the  dty  of  New  Yoi^"  The  conduslon  of 
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law  was  that  the  plalntlOT  was  not  entitled  to 
a  decree  of  limited  divorce,  aod  a  judgment 
dismissiog  her  complaint  on  the  merits  waa 
entered. 

ISection  1762  of  the  New  Tork  Code  of  Clri! 
Procedure  prorldes  that  an  action  may  be 
maintained  by  either  party  to  a  marriage  to 
procure  a  Judgment  separating  the  parties 
from  bed  and  board  forever,  or  for  a  limited 
time  for,  among  other  causes:  "(3)  The  aban- 
donment of  plaintiff  by  the  defendant;  (4) 
when  the  wife  Is  plaintiff,  the  neglect  or  re- 
fusal of  the  defendant  to  provide  for  her.'* 
Our  Code,  Ufee  the  New  Tork  Code,  provides 
as  causes  for  divorce  willful  desertion  or 
willful  neglect  to  support.  Civ.  Code,  §  92. 
Under  the  New  York  Code  the  only  ground 
for  an  absolute  divorce  In  that  state  la  adul- 
tery. For  any  other  cause  a  limited  divorce 
may  be  granted.  Under  our  Code  limited  di- 
vorces are  not  known;  all  divorces  are  abso- 
lute divorces. 

t1)  It  Is,  of  course,  well  settled  that  a 
Judgment  rendered  on  the  merits  in  a  former 
action  and  which  has  become  final  is  a  bar  to 
a  subsequent  suit  between  the  same  parties 
for  the  same  cause  of  action.  Appellant  in- 
sists, however,  that  the  cause  of  action  for  a 
divorce  set  up  in  the  suit  in  the  New  York 
court  In  which  the  Judgment  relied  on  was 
rendered  is  not  the  same  oause  of  action  set 
up  in  the  present  complaint;  that  the  only 
cause  of  action  set  up  in  the  New  York  court 
was  the  desertion  of  plaintiff  by  defendant, 
and,  while  willful  neglect  was  also  a  ground 
for  divorce  in  New  York,  the  complaint  there 
does  not  charge  It,  and  It  is  only  charged 
In  the  present  complaint  for  the  first  time 
and  as  the  sole  ground  for  a  divorce  here. 
Hence,  he  claims,  that  the  New  York  Judg- 
ment Is  not  a  bar  to  the  maintenance  of  the 
present  action  brought  on  the  ground  of  will- 
ful neglect 

[2,  3]  But  we  are  of  the  opinion,  from  an 
Inspection  of  the  record  In  the  New  York  case, 
considered  In  the  light  of  the  causes  for  di- 
vorce available  to  a  plalntUf  under  the  quoted 
section  of  the  New  York  Code  and  the  same 
causes  for  a  divorce  provided  for  In  our  Code, 
that  this  claim  of  appellant  Is  untenable.  It 
appears  from  the  complaint  In  the  New  York 
action  that  plaintiff  alleged  both  desertion 
and  neglect  to  provide  on  the  part  of  the  de- 
fendant as  grounds  for  a  divorce.  Appellant 
admits  that  it  alleged  desertion.  But  It  Is 
apparent  also  that  plaintiff  alleged  neglect  to 
provide  when  plaintiff  charged  that  subse- 
quent to  the  date  of  hla  alleged  desertion 
defendant  "has  since  left  the  above-named 
plaintiff  abandoned  and  destitute  without  any 
means  of  support,  •  *  *  and  that  during 
the  said  time  has  failed  to  contribute  any- 
thing towards  the  support  of  the  above-nam- 
ed plfilntlff."  It  Is  a  general  allegation  charg- 
ing willful  neglect  and  could  have  no  rele- 
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vancy  except  as  stating  a  cause  of  action  up- 
on that  ground.  As  evidently  from  the  rec- 
ord In  the  New  York  case  desertion  and  will- 
ful neglect  were  both  charged  In  the  com- 
plaint. Issues  made  as  to  both,  findings  of  the 
court  against  pldlntlff  on  both  Issues  and 
judgment  on  the  merits  entered  against  her 
denying  a  divorce,  the  Judgment  in  that  ac- 
tion was  a  bar  to  the  maintenance  of  the 
present  suit  unless  there  Is  merit  in  the  fur- 
ther contention  of  appellant  This  contention 
is  that  the  New  York  Judgment  Is  not  avail- 
able as  a  bar  because  the  relief  demanded 
there  Is  different  from  the  relief  demanded  In 
the  present  action;  that  in  the  action  In  New 
Tork  for  divorce  on  the  ground  pf  willful  neg- 
lect a  limited  divorce  only  could  be  obtained,, 
while  here  an  absolute  divorce  on  that  ground 
may  be  granted.  While  making  this  point 
the  attorney  for  appellant  concedes  that  he 
can  find  no  authority  to  support  it.  We  think 
it  presents  no  real  difficulty.  The  appellant 
Is  seeking  the  same  kind  of  relief  here  that 
she  sought  In  the  New  York  court — a  divorce. 
The  difference  Is  not  in  kind,  but  In  degree 
arising  from  the  difference  In  the  statutory 
law  of  New  York  and  this  state.  But  this 
difference  cannot  affect  the  prior  Judgment  as 
^  bar.  It  is  a  fundamental  rule  of  judicial 
procedure  that  a  cause  of  action  between 
parties  can  be  litigated  to  judgment  but  once, 
and,  when  a  subsequent  suit  Is  brought  for 
Identically  or  substantially  the  same  cause  of 
action  that  was  set  up  and  litigated  In  the 
former  suit,  such  former  Judgment  is  a  bar. 
Whethw  such  prior  judgment  constitutes  a 
bar  to  a  subsequent  suit  or  not  does  not  de- 
pend on  the  difference  In. relief  sought  In  the 
two  actions,  but  upon  the  question  whether 
the  same  matter  put  In  issue  In  the  second 
suit  between  the  same  parties  was  actually 
in  issue  in  the  first  and  adjudicated.  If 
the  issue  is  the  same,  the  former  judgment 
is  conclusive  upon  it  in  any  subsequent  action 
between  the  parties  and  bars  the  right  to 
seek  a  different  remedy  based  on  the  same 
facts  or  cause  of  action.  Applying  this  rule 
to  the  instant  case:  The  plaintiff  here  In  her 
action  in  the  New  York  court  for  a  limited 
divorce  charged  defendant  with  willful  neg- 
lect which  was  made  an  Issue  In  that  action^ 
and  the  judgment  of  the  court  was  against 
her  upon  It  In  this  state  she  charges  the 
same  Identical  ground  of  willful  neglect  as 
made  there  as  a  ground  for  divorce  here. 
As,  however,  this  very  same  matter  of  will- 
ful neglect  was  the  subject  of  Judicial  con- 
troversy in  the  former  action  and  Judicially 
determined  against  plaintiff,  she  will  not  be 
permitted  to  relltlgate  It  and  within  the  rule 
announced  such  former  judgment  constitutes 
a  bar,  and  the  trial  court  properly  so  held. 
The  judgment  Is  affirmed. 

We  concur:  MELTIN,  3.;  HBNSHAW,  J. 


Digitized  by  Googk 


CkU 


KAUFFMAN  v.  MACHIN  SHIRT  CO.  et  al. 
(li.  A.  3193.) 

(Supreme  Court  of  California.    Marcli  20, 
1914.) 

1.  CAJtBiEHB   (S  305*)— Elevatobs— Injuries 
— Pboximate  Cause. 

Where  a  person  using  an  elevator,  on  reach- 
iug  the  fourth  floor,  found  the  door  partly  open, 
and  upon  hia  return,  after  delivering  a  pack- 
age,  fell  down  tbe  elevator  shaft,  the  elevator 
having  been  moved  in  tbe  meantime,  the  vio- 
lation of  an  ordinance  requlxinv  doora  to  open 
(HBly  from  the  inside  at  the  ahaft  was  not  the 
proximate  cause  of  the  accident. 

[£d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1132. 1136-1189, 1246-1246:  Dec. 
Dig.  f  306.*] 

2.  Cabbiebb  m  328*)— Blbvaxobs— GomBTBu- 

TDHT  NXOLIOCnCE. 

Wliere  a  person  using  an  elevator  to  deliver 
a  package  on  the  fourth  floor  of  a  building 
found  the  door  at  that  floor  open,  and  upon 
his  return,  after  delivering  tbe  pacbs^,  fell 
down  the  abaft,  the  elevator,  having  been  mov- 
ed, his  negl^nce  defeated  a  recovery,  assuming 
that  an  ordinance  was  in  force  and  applicable 
requiring  an  automatic  device  which  would  close 
the  doOT  when  the  elevator  was  jnored,  since  he 
Imew  that  there  was  no  anch  device  or  tiiat  it 
was  not  in  working  order. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S»  1307-1369 ;   Dec.  Dig.  S  328.*] 

8.  Cabbiebs  ({  314*)— A0TION8— CouPLAini^ 

NEOATIVIMO  COKTBIBUTOBT  NEQUGENCE. 
An  allegation  that  when  a  person  who  left 
an  elevator  to  deliver  a  package  returned  tbe 
elevator  and  shaft  were  "to  all  appearances" 
in  the  same  condition  in  which  be  left  tbem,  with 
no  allegatioQ  that  he  looked  or  that  there  was 
any  physical  reason  why  he  could  not  have 
seen  that  the  elevator  h^  been  moved,  did  not 
negative  his  negligence  in  walking  Into  the 
abaft. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1260,  1270,  127S,  12T4,  127^ 
1280;  Dec.  Dig.  |  314.*] 

4.  NEeuOKHOB  (I  186*)— QUESTXOMS  OF  LAW 

OB  Fact. 

While  OT^narlly  contrlbutorjr  negligence  is 
largely  a  qaeation  offset  for  the  jury,  where  tbe 
standard  of  condaet  required  under  given  cir- 
comatances  has  besn  plainlr  neglected,  it  is  a 
queatiiHi  of  law. 

[Ed.  NotCtf— For  other  caaas,  see  NegUgeQce, 
CsdL  Dig.  11  277-^;  DocTDig.  %  136.*1 

5.  CaBBIBS  (f  828*>— CONTBIBUTOBT  NeQU- 
OBNCB-OHILDBEir. 

A  boy  15  years  old,  living  and  working  In 
a  large  city  where  bondreda  of  elevators  were  in 
daily  use,  and  who  was  sufficiently  experienced 
to  run  an  elevator  in  safety  to  tbe  fourth  story 
of  a  bidlding,  was  charged  with  tlie  duty  of  ex- 
ercising ordinary  caution  in  entering  an  elevator. 

[Ed.  Note.— For  other  cases,  see  Oarrlera, 
Cent  Dig.  »  1867-1369;   Dec  Dig.  !  328.*J 

6.  Cabbiebs  (8  286*)— -Elevatob  Dooks— Ob- 
din  ARCES—ConsTBUcnoif  AJTD  OPEBATION. 

Sections  SO  and  ^.  Ordinance  No.  19,121, 
New  S^es,  City  of  Los  Angeles,  requiring  ele- 
vators to  be  provided  with  hatchways,  opening 
with  a  trapdoor,  which  shall  open  and  close  as 
the  elevator  passes  by  their  express  terms  ap- 
ply <Mi^  to  elevatora  oonatrueted  or  installed 
■abseqnent  to  Its  passage  and  not  inclosed  in 
shafts. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1U2-U48,  llBO-1162;  Des.  Dig. 
1286.1 
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Department  2.  Appeal  frdm  SupeiioK 
Court,  Los  Angeles  Connty;  Curtis  D.  WO* 
bur,  Judge. 

Action  by  Carrie  F.  Kauffman  against  the 
Machln  Shirt  Company  and  others.  From  a 
Judgment  dismissing  the  complaint  on  demur- 
rer, plaintiff  aitpeals.  AflBrmed. 

Clias,  F.  Bladkatock,  of  Oxnard,  and  N. 
BlaclEStock.  of  Loa  Angeles*  for  appellant. 
F,  W.  Morrlaott,  Jones  &  Weller,  and  B. 
P.  Jennings,  all  of  Los  Angeles,  for  resiwnd- 
ents. 

MELVIN,  J.  The  general  demurrers  of  the 
defendants  to  piaintiiTB  second  amended 
complaint  having  been  sustained  without 
leave  to  amend  unless  special  application 
should  be  made  wittUn  five  days,  and  such 
apfdlcatton  not  having  been  made.  Judgment 
of  dismissal  was  entered.  From  this  Judg- 
ment plaintiff  appeals. 

The  plaintiff  sued  for  damages  for  tbe 
death  of  her  son  caused  by  a  fall  down  an 
elevator  shaft.  Tbe  building  In  whlcb  the 
unfortunate  accident  occurred  was  the  pn^ 
erty  of  the  defendants  Winstel,  and  defend- 
ant Staub  was  the  lessee  of  tbe  premises, 
while  the  Macbln  Shirt  Company,  a  corpora- 
tlon,  was  sublessee  of  the  fourth  floor.  The 
complaint  charges  that  the  elevator  had  been 
constructed  and  was  maintained  in  vlola- 
tiou  of  two  certain  ordinances  of  the  city  of 
Lob  Angeles;  one  requiring  all  doors  to  ele- 
vator shafts  to  t)e  BO  constructed  that  they 
could  be  opened  from  the  inside  only,  except 
the  door  on  the  ground  floor,  which  should 
be  80  arranged  that  it  might  be  opened  from 
the  outside  but  should  be  provided  with  a 
lock  and  kept  loclLed  when  the  elevator  was 
not  in  use;  the  other  prescribing  an  auto- 
matic device  by  which  each  door  to  any  ele- 
vator abaft  should  close  whenever  the  elevator 
should  move  away  from  the  floor  where  said 
door  was  located.  There  Is  some  question 
about  tbe  applicability  of  such  ordinances  to 
the  elevator  which  was  used  by  the  plain- 
tiff's deced«at  on  the  day  of  the  accident. 

It  is  alleged  that  ou  April  14,  1911,  George 
KauOCman,  an  Inexperienced  boy  15  years  of 
age  and  unaccustomed  to  handle  such  ele- 
vators, was  sent  by  his  employers  to  deliver 
a  package  to  the  Machln  Siilrt  Company  on 
the  fourth  floor  of  the  winstel  building.  Ac- 
cording to  the  averments  of  the  complaint, 
the  boy  entered  the  elevator  and  used  It  for 
the  purpose  of  transporting  himself  and  the 
package  to  tbe  fourth  floor.  This  was  In  ac- 
cordance with  the  practice  of  the  defendants, 
who  permitted  and  expected  messengers  and 
employes  of  customers  having  business  in 
the  building  to  use  said  elevator.  The  boy 
had  seen  other  messengers  from  the  estab- 
lishment of  Ills  employers  use  this  same  ele- 
vator, and  there  was  no  apparent  reason  why 
he  could  not  do  so  with  safety.  On  reach- 
ing the  fourth  floor,  the  lad  found  the  door 
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to  the  etorator  shaft  open  and  unfastened. 
Be  pushed  It  open  abont  a  foot,  steiqped 
from  the  elevator  platform  Into  the  ball, 
walked  abont  20  or  80  feet  to  the  OBtabUab- 
ment  of  the  Machin  Shirt  Company,  and  re- 
tuned  to  the  door  of  the  elevator  abaft,  not 
more  Uian  one  minute  after  he  bad  emerged 
from  the  elevator.  "To  all  appearances"  (to 
quote  dlrectlr  from  the  complaint)  *the  said 
door  and  the  said  platform  were  In  the  same 
condition  that  he  bad  left  them  less  than  one 
minute  b^ore."  Stmie  ooe  had  moved  the 
elevator  to  another  floor.  KanfEman,  bellev^ 
Ing  that  It  was  where  be  had  left  It,  step- 
ped Into  the  shaft,  Cell  to  the  basemmt,  and 
sustained  Injuries  from  wMA  he  aubse^noit- 
l7  died. 

It  is  the  contentltm  of  the  respondaxts  Hat, 
conceding  their  negligence  In  fiilUng  to  main- 
tain doors  to  tile  elevator  sbaft  constructed 
in  conformity  with  locU  ordinances,  ttie  ac- 
cident was  not  proximately  connected  wifli 
such  unlawful  arrangement  There  was  no 
pleading  of  willful  m  wanton  conduct  on  the 
part  of  defendants,  and  in  the  absence  of  such 
pleading  no  audi  conduct  may  be  assumed. 
Esr^  V.  Southern  Padfle  Cio..  88  OaL  406, 
26  Fac.  211.  Admitting  for  the  sake  of  ar- 
gumait,  they  say,  that  the  ordinances  men- 
tioned In  the  complaint  were  violated  by 
them,  and  tiiat  they  were  GonsequenOy  guilty 
of  that  sort  of  n^llgence  not  aggravated 
wlllfnl  or  wanton  conduct  on  Uielr  part, 
they  may  not  be  held  responsible^  because  the 
boy^  own  negligence  was  the  proximate 
cause  of  the  Injury.  A  part  of  one  of  these 
ordinances  urtileh,  according  to  the  aUega- 
ti<mB  of  the  complaint,  was  in  effect  when 
the  elevator  was  installed,  was  set  forth  as 
follows:  "Sec.  281.  AH  elevator  shafts  and 
all  elevator  oiclosures  of  every  kind,  shall 
have  iron  doors,  which  shall  be  made  to  open 
from  the  inside  of  said  elevator  shaft  only 
«xceptlng  Oie  door  upon  the  ground  floor  of 
the  building,  which  shall  also  have  a  UxA  to 
permit  opening  same  from  the  outside.  (Ord. 
6108,  N.  8.  i  92,  wUdi  wdlnance  is  set  forth 
as  section  231  of  the  Penal  Ordinances  of  the 
City  of  Los  Angeles,  at  page  96.)**  The  oth- 
er ordinance  la  not  pleaded  in  terms,  but  the 
allegations  In  relation  to  It  are  as  follows: 
"That  the  door  of  said  elevator  shaft  at 
said  fourth  floor  was  not  at  any  of  the  times 
her^  mentioned  so  constructed  Uiat  the 
same  would  dose  automatically  if  the  said 
elevator  was  moved  away  from  said  fourth 
floor,  as  the  same  should  have  been  construct- 
ed to  safeguard  the  lives  of  persons  who 
were  entitled  to  use  the  same  as  prescribed 
by  sections  30  and  81,  known  as  Ordinance 
No.  19,121  New  Series  of  the  City  of  Los  An- 
geles, and  which  said  ordinance  was  adopted 
and  approved  by  the  dt7  council  and  the 
mayor  of  said  dty  on  tba  Stb  day  of  Novem- 
ber, 1909,  and  whldi  ordinance  prescribed 
that  such  elevators  should  be  constructed 
with  automatic  doors,  so  that  when  the  said 
platform  was  removed  from  any  givoi  floor 


the  doors  at  said  floor  would  dose  auto- 
matically.'' 

[1]  The  vlolatton  of  the  ordinance  first 
Quoted  was  clearly  not  the  proximate  cause 
(rf  tbe  accident  When  be  readied  Ibe  fourth, 
floor  the  boy  found  the  door  partly  trptsi. 
It  nil^t  have  beem  left  In  tbat  condition  eyen 
if  it  had  bem  constructed  In  such  manner 
that,  when  dosed,  it  could  be  opened  again 
only  from  within.  The  viola  tl<m  of  the  oth- 
er ordinance,  say  respondents,  was  not  the 
proximate  cause  of  the  acddoit  because  the 
boy  bad  notice  that  tbere  was  no  automatic 
device  for  opening  and  closing  tbe  door.  He 
found  the  door  somewhat  open  and  unfRat>- 
ened,  and  he  thereupon  pushed  it  open  about 
a  foot  Tlie  allegation  In  the  complaint  Is 
tbat  the  ordinance  prescribed  a  device  by 
wUdi  the  doors  of  tlie  devator  would  dose 
automatically  when  the  elevator  should  be 
removed  from  Oie  floor  at  which  it  liad  stop- 
ped. But  inspeeUon  of  the  ordinance  itself, 
or  tiiose  parts  of  it  pleaded  by  number  in 
the  second  am^ided  complaint,  shows  tbat 
the  automatic  device  contemplated  by  tbe 
ordinance  was  for  opening  and  closing  the 
doors  of  elevators.  These  sections  are  as  fol- 
lows: 

"See.  SO.  Every  levator  for  tbe  carriage  ct 
frdgtat  or  passeitfgrg,  constructed  or  install- 
ed In  any  building  In  the  dty  of  Los  An- 
gdes,  sttbsequoit  to  the  passage  of  this  or- 
dinance shall  have  all  safety  appliances  re- 
quired and  prescribed  by  this  ordinanca 

"Sea  31.  Bveiy  freHSit  elevator  construct- 
ed or  installed  subsequent  to  fbe  passage  of 
this  ordinance  shall  be  constructed  through- 
out all  parts  with  snffldoit  strength  to  sus- 
tain ^  times  what  audi  elevator  Is  designed 
to  carry.  *  *  *  In  any  case,  where  a 
freight  elevator  Is  not  indosed  In  a  shaft, 
hatchways  shall  t>e  provided  at  each  flow, 
opening  with  a  trapdoor  whidi  shall  opea 
and  close  as  tbe  elevator  passes.** 

[f-S]  Assuming  tbraefoie  that  the  ordl^ 
nance  was  in  force  and  ai^cable  to  the  ele- 
vator of  respondoits,  the  very  ctmditlon  in 
which  the  boy  found  the  door  whra  be  reach- 
ed the  fourth  floor  was  notice  to  him  tbat 
there  was  no  automatic  device  attached  to 
that  particular  door,  or  that  If  one  had  been 
provided  it  was  not  In  woAli^  order.  He 
knew  It  was  possible  to  leave  the  door  part- 
ly open  while  the  elevator  was  at  tbe  level 
of  the  fourth  floor  because  be  liad  left  It  in 
tbat  conditioou  He  must  have  known  tbat  It 
was  possible  to  move  the  car  because  be  him- 
sdf  bad  come  up  to  the  fourth  floor  In  it  a 
minute  before  he  fell.  Tbexe  Is  no  auction 
that  any  one  was  guilty  of  n^lgence  In  mov- 
ing the  devator  from  that  floor.  Nor  Is  tbe 
sltuaticm  helped  by  the  allegatltai  tbat  when 
he  returned  tbe  devator  and  sbaft  were  to 
all  appearances  in  tbe  same  condition  in 
which  he  left  them.  There  is  no  statement 
that  lie  looked  or  that  If  he  had  looked  there 
was  any  physical  reason  why  he  could  not 
have  seen  that  the  elevator  had  been  moved. 
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In  tlw  abawce  ooC  any  sncb  stuffing,  the 
court  must  asnime  that  "to  look  was  to  see," 
and  that  If  he  had  looked  he  must  have  no- 
ticed the  dan^. '  One  may  not  thus  heed- 
lessly disregard  the  commonest  precautions 
for  his  own  ufety.  Green  t.  Southern  Pa- 
dflc  Co.  182  CaL  254,  64  Pac.  255;  HamUn 

Padflc  BOectrlc  By.  Ca,  150  Cal.  777.  89 
Fac.  1109 ;  Brown  t.  Pacific  Electric  By.  Co. 
Ol  a.  3064)  138  Pac.  1055,  filed  Fdiruary  4, 
1914.  It  Is  true  that  ordinarily  the  question 
of  contributory  negligence  Is  (me  largely  of 
fact  for  the  con^deration  of  tiie  Jury;  bat, 
wbeere  the  standard  of  conduct  required  of 
persons  under  given  drcumstances  has  been 
plainly  neglected  by  the  person  seeking  re- 
lief. It  thai  becomes  a  question  of  law.  Ham- 
Un T.  Padfle  Electric  By.  Co.,  and  Brown  t. 
Pacific  BHsetrlc  By.  Co.,  supra.  Oeorge 
Kauffman  was  sn  Inexperienced  boy  16  years 
of  age^  but  tlutt  did  not  exempt  him  from  the 
necessity  of  taking  ordinary  simple  precau- 
tions. He  was  old  enough  and  sufficiently 
experienced  to  run  the  elevator  in  safety 
to  the  fourth  story  of  the  building.  He  liv- 
ed and  woifted  in  a  great  dty  where  hnn^ 
dreds  of  elen^tors  are  In  dally  use.  It  would 
be  absurd  to  say  that  a  lad  of  that  age  was 
Ignorant  at  the  necessity  of  exerdslng  ordi- 
nary caution  In  entering  an  elerator.  Hie 
case  of  Ballon  v.  Oollamore,  160  Mass.  240, 
35  N.  B.  463,  Is  very  similar  to  this.  The 
facts  were  as  follows:  A  boy  15  years  of 
age  having  goods  to  dABrer  at  various  suites 
in  a  building  entered  the  "freight  box"  <a  a 
combined  psssenger  and  freight  levator,  tell* 
ing  the  operator  the  nomben  of  the  suites  to 
wbldi  be  wlsbed  to  take  goods.  The  first 
stop  was  made  at  the  fourth  floor,  and  tbe 
bay  opsned  the  door  of  the  elevator  shaft, 
left  It  open,  and  took  his  parcels  to  the  cus- 
tomer <m,  that  floor.  Betnndng  he  mtered 
the  open  door  without  lookli^  and  wu  kill- 
ed; the  opeiatOT  of  the  elevator  having  gone 
with  a  passenger  to  an  vsptr  floor.  The  Sn- 
IM»me  Ooart  of  Masaadinsetti  said:  "Un- 
der  liie  dxcnmstanoes,  even  for  a  boy  et  15 
to  step  tbrantfi  the  opoi  door  into  the  ele- 
vator well  without  locAlng  to  see  if  tbe  cle- 
vattnr  was  thrae  was  careleie.  *  *  *  in 
this  case  the  plaintur  himself  left  the  door 
open,  and  knew  or  ought  to  have  known  that 
it  was  at  least  as  probable  that  the  eleva- 
tat  would  not  be  there  as  that  It  would. 
Taylor  v.  Garew  Mfg.  Co.,  140  Mass.  150  [3 
K.  B.  21];  Id.,  143  Mass.  470  [10  N.  a  308]; 
Pattersra  v.  Hunmway,  148  Maaa.  9t  [19 
N.  &  15,  12  Am.  St  B^  523];  Gafliney  v. 
Brown.  160  Mass.  479  [28  N.  E.  283];  Keenan 
V.  Edison  Electric  Illuminating  Co,  159  Mass. 
379  ^XB.  8661." 

[I]  But  there  Is  another  reason  why  the 
denmner  to  plaintiff's  second  amended  com- 
plaint was  properly  sustained.  Tba  ordi- 
nance iHOvidlug  for  automatic  doors  to  ele- 
vator shafts  was  m>proved  in  the  month  of 
November,  1900,  as  specifically  set  forth  in 


the  complain^  while  In  Uie  same  pleading  It 
Is  averred  that  the  elevator  was  Installed  in 
1906,  and  the  ordinance  by  its  terms  apiOles 
80  far  as  safety  devices  are  concerned  only 
to  elevators  constructed  or  Installed  subse- 
quent to  its  passage.  Furthermore  tbe  cran- 
plalnt  under  consideration  described  tbe  Ele- 
vator as  one  having  a  shaft  through  which  It 
was  operated,  while  section  81  quoted  above 
commands  tbe  maintoiance  (tf  antomatie 
doors  only  on  freight  elevators  not  Inclosed 
In  shi^fts.  Whether  we  regard  the  elevator 
as  one  designed  tor  tbe  carriage  of  f  relict  or 
of  passengws,  tte  ordinance  pleaded  was 
not  violated,  and  the  negligence  of  the  re- 
spondents sought  to  be  predicated  upon  the 
allied  violation  did  not  exist 

A  licensee  using  a  freight  elevator  Is  oon- 
trlbntorlly  negllg«it  In  stepping  from  the 
platform  into  an  unguarded  qpace  between 
the  elevator  and  tbe  wall  of  the  shaft  Gray 
V.  St^el,  Cooper  Go..  78  App.  Dlv.  118,  79 
N.  T.  Suiv*  818.  But  whether  we  regard  the 
decedent  under  the  facts  pleaded  as  a  mere 
licensee  or  as  a  pMW>n  using  the  elevator  by 
Invitatlou  of  the  defendants,  we  cannot  say 
that  he  was  excused  for  his  failure  to  ob- 
serve the  absence  of  the  elevator  when  he 
returned  to  the  open  door  of  the  shaft 

Tbe  judgment  Is  therefore  affirmed. 


We  concur: 
GAN.  3. 


HENSHAW,    J.;  LOBI- 


HUGHES  MFG.  &  LUMBEB  Ca  v. 

ELLIOTT.    (L.  A.  3191.) 

(Sapreme  Court  of  California.  Bfarch  26. 1914.) 

1.  ExcxPTioNS.  Bn.L  ov  ^  39*)— Tncs  fob 
pBooEzDinas— NoTicK  or  Entbt  ov  jitdo- 

MBN-P-NECESfllTT. 

The  fact  that  appellant'i  comisel  was  In 
court  daring  argument  of  a  motion  to  set  aside 
a  default  does  not  Imply  actual  knowledge  by 
appellant  of  Ae  entry  of  the  order  denying  the 
motion,  so  as  to  relieve  reapondent  from  giving 
appellant  notice  of  the  order,  parsoant  to  Code 
Cov.  Proc.  {  660,  xeaulrlng  appellant  to  pre- 

are  and  serve  his  UU  of  exceptions  wltliin  10 
yn  after  notice  of  entry  of  judgment 

SSd.  Note.~For  other  catMS,  aee  Exceptions, 
I  of.  Cent.  Dig.  H  61,  S2,  64-66,  00;  Dee. 
Dig.  f  30.*] 

2.  Apfsal  and  Ebbob  (f  511*)— -Bboobd— 
Mattebb  to  bb  Shown— Notici  of  EHmT 
of  Judgment. 

To  deprive  appellant  of  fait  right  to  tbe 
written  notice  of  ao  entry -of  judgment,  pur- 
suant to  Code  Civ.  Pros.  S  660,  the  record  must 
show  facta  clearly  indicating  a  waiver  of  such 
notice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  2819-2321;  Dec.  Dig.|  Bll.«] 

3.  Appeal  ahd  Ebbob  (|  987*)— PBasmcp- 

TIONS. 

If  tbe  appellate  record  does  not  show  when 
the  bill  of  exceptions  was  presented  and  set- 
tled, it  is  presumed  that  it  was  presented  with- 
in due  time ;  all  presumptlfms  favoring  the  reg- 
ularity of  Ae  proceedings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3788-^794;  Dee.  Dig.  I 
937.*] 
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4.  JvnavBTtT  (I  143*)— Dbfauet— Vacamito 

— EXOtJSABtE  NEOiaCT. 

Defendant's  affidavits,  supporting  hlB  mo- 
tion to  set  aside  a  default  judgmeiit  under  Code 
Civ.  Proc.  {  473,  on  the  ground  of  excusable  neg- 
lect, showed  that  defendant  was  president  of  a 
bank,  and  that  plaintiff,  on  February  11,  1911, 
filed  two  unverified  complaints,  one  naming  the 
bank  defendant,  and  the  other  uajning  its  presi- 
dent, and  that  defendant,  knowing  <»  the  filing 
of  the  complaints,  though  summons  was  not 
served  until  September  15,  1911,  discussed  the 
question  with  his  attorn^;  that  immediately 
after  he  was  served  he  delivered  the  summonses 
to  the  cashier,  with  the  request  that  they  be  de- 
livered to  his  attorney,  who  was  also  attorney 
for  the  bank,  and  at  the  same  time  gave  some 
other  relevant  documents  to  the  cashier  to  file, 
80  that  they  would  be  available  for  the  attor- 
ney's use  in  case  of  defendant's  absence  from 
the  city ;  that  on  October  12,  1911,  defendant 
left  the  city,  and  did  not  return  until  the  Slst, 
when  be  first  learned  of  the  default  judgment. 
The  affidavits  further  showed  that  the  suits 
were  for  certain  goods  sold  to  the  bank  by  plain- 
tiff in  June.  1907,  and  that  plaintiff  bad  been 
fully  paid  uierefor.  The  cashier  made  affida- 
vit that  the  bank  went  into  the  bands  of  a 
trustee  upon  September  6,  1911,  and  for  sever* 
al  weeks  thereafter  its  affairs  were  in  confu- 
sion, and  affiant  assumed  new  duties  and  did 
not  recollect  recei^g  the  summonses  from  de- 
fmdant,  but  did  remember  receiving  some  doc- 
uments concerning  plaintiff's  clalmq,  which  he 
gave  to  another  employ^  to  be  filed  in  tbe  bank, 
and  in  so  doing  he  inadvertently  delivered  the 
copies  of  the  complaints  and  summonses  in  the 
actions  to  such  employ^,  and  such  employ^  filed 
corroborating  affidavits,  which  showed  that  the 
true  nature  of  the  writings  filed  was  not  dis- 
covered until  the  latter  part  of  October,  1911. 
Held,  that  it  was  an  abuse  of  discretion  not  to 
grant  the  motion  to  ncate  the  defaulL 

[Ed.  Note. — For  other  cases,  see  Jndgment 
Cent.  Dig.  H  aOOk  270i  m^l;  Dec.  Dig.  f 
143.*] 

5.  JpuGMEirr  (8  160*)— Default  Judgment— 
Vacatiitg-— 8iiFFicrEi*cT  or  Affidavit. 

An  aSdavit  of  merits,  filed  on  a  motion  to 
vacate  a  default  jndcment,  that  defendant  has 
fairly,  fully,  and  truly  "stated  all  of  tbe  facts 
and  grounds  of  defense,"  was  not  objectionable 
on  the  ground  that  it  should  have  averred  that 
it  statra  "tbe  facta  of  the  case,"  especkilly 
where  tbe  affidavit  contained  a  verified  decla- 
ration of  facts  which  completely  answered  the 
unverified  complaint. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Oeht.  Dig,  H  314-816;  Dec.  Dig.  !  160.*] 

Department  2.  Appeal  from  Snpertor 
Court,  Los  Angelea  County;   J.  P.  Wood, 

Judge. 

Action  by  the  Hughes  Mannfocturlng  & 
Lumber  Company  against  L.  L.  Elliott.  From 
an  order  denylj^  defendant's  motion  for  re- 
lief against  a  default  mon^  Judgment,  de- 
fendant appeals,  Reversed. 

Frank  J.  Thomas  and  Irrlng  BL  Walker, 
both  of  lios  Angeles,  for  appellant.  Bheldon 
Borden  and  Oeorge  H,  Moore,  both  of  Los 
Angeles,  for  respondent. 

MBLYIN,  J.  The  defendant  appeals  tsom 
an  order  denying  Ma  motion  to  be  relieved 
under  section  478,  Code  of  Civil  Procedure, 
from  a  money  Jndgment  takrai  agaizist  him  by 
default 

[1]  Respondent  objects  to  the  consideration 


by  this  court  of  the  Mil  of  exceptions,  on  the 
ground  that  It  was  presented  and  settled 
after  the  time  allowed  by  law.  Aiv)ellant's 
motion  was  made  on  November  14, 1911.  On 
tihat  date  it  was  denied,  and  tbe  order  was 
^tered  upon  the  minutes  of  the  court  Tbe 
notice  of  appeal  was  served  on  Jannary  4, 
1912,  and  on  Jannary  10th  service  of  the  pro- 
posed bill  of  exceptions  was  accomplished. 
Counsel  Insist  that,  since  a  motion  must  be 
made  viva  voce,  it  must  be  presumed  that  tbe 
parties  were  In  court,  that  the  order  was 
made  in  their  presence,  and  that  appellant, 
therefore,  had  actual  notice  of  the  decision 
of  the  court  which  was  equivalent  to  served 
notice  or  a  waiver  thereof.  Measured  by  this 
interpretation  of  the  law,  they  assert  that  de- 
fendant's time  to  serve  and  present  his  bill  of 
exceptions  l>egan  to  run  Immediately  upon 
the  decision  of  the  court — dtlng  Estate  of 
Keating,  158  Cal.  Ill,  110  Pac.  109.  That 
authority  does  not  sustain  their  contention. 
It  was  Uiere  held  that  the  filing  of  a  notice 
of  appeal  was  a  waiver  of  the  notice  of  the 
entry  of  the  order  appealed  from.  In  the 
present  case  there  Is  no  record  of  the  service 
upon  appellant  of  any  notice  of  the  entry  of 
Judgment  The  fact  that  his  counsel  must 
have  been  in  court  during  the  argument  of 
the  motion  to  set  aside  the  default  does  not 
Imply  actual  knowledge  either  of  the  making 
or  the  entry  Of  the  order.  Under  the  terms 
of  the  statute  (section  650,  Code  Civ.  Proc.) 
appellant  was  entitled  to  notice  of  such 
entry  and  he  did  not  bring  himself  under 
tbe  rule  announced  in  Estate  of  Keating,  su- 
pra, until  he  flled  his  notice  of  aiq>eal.  That 
was  on  January  4,  1912. 

[2]  The  rule  is  that.  In  order  to  derive  an 
appellant  of  his  right  to  written  notice  of 
the  entry  of  an  order  or  Judgment  there 
must  be  facta  of  record  clearly  indicattng  a 
waiver  of  such  notice.  In  Maliory  v.  See, 
129  Cat  859,  61  Pac.  1124.  after  reviewing 
tbe  cases  In  which  the  conduct  of  appeUants 
had  been  held  to  constitute  waiver,  this  court 
said:  "The  rule  would  therefore  seem  to  be 
that  written  notice  of  filing  of  decision  is  in 
all  cases  required,  unless  waived  by  bets  ap- 
pearli^  in  the  records,  ffles,  or  minutes  of  the' 
court;  and  It  follows  that  actual  notice  or 
knowle^e,  other  than  written  notice,  is  in* 
soffldKit  in  any  cose  unless  it  aiq;>eais,  tcom 
fitcts  thus  evidenced,  that  written  notice 
was  waived."  Part  of  this  language  was 
quoted  with  approval  in  the  opinion  in  tile 
case  of  Gardner  v.  Stare.  ISS  CaL  UO,  67 
Pac.  5.  It  was  h^d  In  that  ease  that  by  the 
act  evidenced  upon  the  record,  of  obtaining 
an  order  for  the  stay  of  execution,  appelant 
bad  waived  written  notice  of  dedston.  In 
SMate  of  Richards,  154  Cal.  482,  96  Pac.  S28, 
Maliory  v.  See  is  again  approved,  as  It  la  also 
in  Estate  of  Keating,  supra,  cited  by  respond- 
ent The  record  before  us  discloses  no  act 
on  the  part  of  appellant  or  bis  counsel 


*Vbr  other  eani  see  same  topte  and  wttiOAa  NOMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-Nd.  SerlarA  Rap'r  tsAutm 
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amounting  to  a  walrer  of  bis  rights  to  a 
formal  notice  of  tlM  entry  of  the  order  la 
accordance  wltli  aectton  650,  Code  of  OMl 
Procedure. 

[3]  But  respondent  makes  the  further  con- 
tention that  the  bill  ot  exceptions  was  not 
presented  In  time,  as  required  by  section  649, 
Code  of  Otvll  Procednre,  which  requires  such 
inreseutatlon  to  occur  within  10  days  after 
written  notice  of  the  making  of  the  decision. 
In  any  ereot,  say  respondent's  counsel,  ap- 
pellant had  full  knowledge  of  the  order  as 
early  as  the  4th  day  of  January,  1812,  when 
his  notice  of  appeal  was  served  and  filed; 
but  the  bill  was  not  presented  to  the  court  for 
settlement  until  February  19,  I9l2,  more 
than  40  days  after  his  waiver  of  written  no- 
tice. In  reply  appellant's  counsel  say  that, 
while  it  appears  that  the  bill  was  settled  and 
allowed  over  respondent's  objections  on  the 
date  last  referred  to,  there  Is  nothing  to  in- 
dicate when  the  objections  were  made.  It  is 
not  shown  by  the  record,  they  say,  when  the 
bill  was  presented,  and  the  presumptions  are 
all  in  favor  of  the  regularity  of  the  proceed- 
ings. Appellant's  position  is  correct.  Henry 
V.  Mergulre,  106  Cal.  144,  39  Pac.  599,  cited 
In  oiqiositlon  to  this  theory,  does  not  sostaln 
re^Kmdent's  argument.  In  that  case  It  was 
held  that  the  failure  to  present  a  bill  within 
10  days  after  service  of  the  proposed  amend- 
ments Is  fatal,  unless  an  excuse  for  the  de- 
lay be  set  forth  In  the  bill  of  exceptions 
its^;  but  tat  that  ease  it  affirmatlTiely  ap- 
peared upon  the  £ace  of  the  record  that  ampel- ; 
lant  terred  notice  upon  his  adversary  that; 
the  statement  and  amendmoits  would  be 
"presented"  <Hi  a  certain  date,  which  was  aft- 
er the  time  allowed  by  statute  for  suoh  pres- 
entation. That  case  is  aatborlty, against  re-: 
spondent,  ft>r  the  court  there  said  {quoting 
from  Hayne  on  New  Trial  and  Appeal) :  **If 
the  judce  OTemiles  the  ohjeetloa  and  pro- 
ceeds to  aetUe  tlia  statemoit,  the  party  must 
have  his  objection  and  the  matttf  In  its  sup- 
pint  Inooriwrated  in  the  statement  Whtti 
80  Incorpwated,  it  may  be  urged  as  a  reason 
why  the  motion  should  be  denied,  both  In  the 
lower  court  upon  the  hearing  of  the  motlmi 
and  in  the  Supreme  Court  upon  appeal  from 
the  order  granting  or  refusing  the  moUon." 
In  other  words,  it  was  the  duty  of  respond- 
ent to  have  matter  incorporated  in  the  bill 
which  would  alDrmatlvely  show  that  the  bill 
of  exceptions  was  not  presented  in  time. 
Otherwise  it  must  be  held  that  the  court  act- 
ed within  its  proper  authority  when  it  pro- 
ceeded to  settle  the  bill.  The  foregoing  dls- 
cnasion  disposes  of  respondent's  preliminary 
objections  whether  we  regard  the  proceedings 
with  reference  to  the  biU  to  have  been  taken 
under  section  049  or  section  6S0  of  the  Code 
of  Civil  I'rocedure. 

We  will  now  proceed  to  discuss  the  asfpeai 
upon  the  merits.  The  moti<Hi,  as  above  indi- 
cated, was  made  in  accordance  with  the  pro- 
Tlsloa  of  seetloa  473,  Code  of  OItU  Proceduie 


Appellant  freely  adnata,  as  Indeed  be  must, 
that  such  a  motion  Is  addressed  to  the  sound 
legal  discretion  of  the  court ;  but  he  contends 
that  the  order  from  which  he  appeals  was  an 
abuse  oC  the  court^s  discretion. 

From  the  affidavit  of  the  defendant  It  ap- 
pears that  he  was  president  of  the  Oil  &  Metr 
ala  Bank  &  Trust  Company.  On  February 
11,  1911,  plaintUF  filed  two  unverified  com- 
plaints, each  for  the  sum  of  $13,077.15;  one 
naming  the  bank  as  a  defendant  and  the 
other  immiTig  the  president.  The  cause  of 
action  set  forth  in  each  complaint  was  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered and  for  labor  and  services  performed. 
Summons  was  not  served  In  either  case  un- 
til September  15, 1911 ;  but  Ur.  ElUott,  know- 
ing of  the  filing  of  the  complaints,  had  dis- 
cussed the  matter  with  his  attorney,  Frank  J. 
Thomas,  Bsq.  On  that  day  be  was  served 
with  summons  in  each  case,  and  immediately 
he  delivered  both  documents  to  Mr.  H.  H. 
Soott,  the  cashier  of  the  hank,  wim  the  re- 
quest that  the  latter  deliver  them  to  Mr. 
Thomas  who  was  his  personal  attinney,  and 
also  attorney  for  the  bankii^  corporatfon. 
He  also  collected  some  papers  which  were  In 
hia  opinion  relevant  to  the  two  salts  and 
gave  th«n  to  Mr.  Scott,  with  orders  that  they 
should  be  filed  with  the  secretary  of  the  bank, 
80  that  tbey  would  be  easily  available  for  the 
use  of  the  attorney  In  the  absence  of  Mr.  Fl- 
Uott  from  the  city.  On  October  12,  1911,  de- 
f«idaut  left  the  city  of  Los  Angeles,  and  did 
not  return  until  the  Slst  day  of  that  month, 
when  he  learned  for  the  first  time  that  a 
judgment  by  default  had  been  entered  against 
him.  He  farther  allied  in  his  affidavit  that 
the  bases  of  the  suits  were  certain  goods, 
wares,  and  merchandise  sold  and  delivered 
and  labor  fuml^ed  to  the  bank  by  plalntltl 
in  June,  1907;  that  for  all  of  these  things 
plaintiff  had  been  fully  paid  and  ovCTpald; 
that  he  personally  had  never  been  indebted 
to  plaintitt;  that  he  has  "fairly,  fully,  and 
truly  stated  all  of  the  facts  and  the  grounds 
of  defense  to  the  complaint  and  cause  of  ac- 
tion In  this  suit  to  said  Thomas,  attorney  at 
law  and  counsel  for  affiant,  and  he  has  been 
infonned  and  advised  by  said  Thomas,  and 
therefore  believes  and  states,  that  he  has  a 
good  defense  to  said  cause  of  action,  and 
to  the  whole  thereof,  upon  the  merits." 

Mr.  Scott  declared  In  bis  affidavit  that  the 
bank  went  into  the  hands  of  a  trustee  upon 
September  6, 1911,  and  that  for  several  weeks 
thereafter  the  affairs  of  the  institution  were 
thrown  into  great  confusion;  that,  owing  to 
the  discharge  of  many  of  the  old  employes, 
new  and  unforeseen  duties  were  placed  upon 
affiant;  that  he  had  no  recollection  of  receiv- 
ing the  summons  from  Mr.  Elliott,  but  that 
he  did  remember  the  receipt  of  some  docu- 
ments relating  to  plaintiff's  claims,  which 
he  gave  to  Mr.  F.  G.  Derby,  an  employ^  of 
the  bank,  with  instructions  that  the  papers 
be  placed  on  the  flies  of  the  bank;  that  In 
doing  80  he  inadvertently  delivered-the  copies 
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of  Oe  eomi»lalnta  and  Bammonaes  In  the  two 
C8wa  to  Mr.  Dert^.  That  gentleman  by  af- 
fldavlt  corroborated  Mr.  Scott  In  tlte  matter 
of  flie  receipt  of  1^  papers  and  tlie  filing  of 
Qiem  waa  ordered,  and  it  wae  sbown  by  bis 
■JBdavit  and  tbat  of  Mr.  I^on,  another  em- 
ploy^ that  the  true  nature  and  Importance  of 
the  writings  not  diaoomed  nntll  ttie 
latter  part  of  Octob^,  t91X  No  answering 
affldavits  wa»  filed  on  behalf  of  Qie  plaintiff. 

[4]  Tbat  the  affidavits  present  a  strong 
showing  of  excusable  neglect  Is  apparent,  and 
they  should  have  prevailed  over  the  unveri- 
fied complaints  to  more  the  court  to  grant  the 
relief  requested.  True  it  Is  that  applications 
under  section  473,  Code  of  Civil  Procedure, 
are  addressed  to  the  discretion  of  the  court, 
and  It  has  been  said  that,  "unless  the  record 
clearly  shows  that  the  court  has  abused  its 
discretion,  its  order,  whether  It  be  to  grant 
or  deny  the  application,  will  be  affirmed." 
Ingrim  v.  Epperson,  137  Oal.  371,  70  Pac.  16«. 
That  there  was  an  abuse  of  discretion  we  are 
satisfied.  It  was  proper  and  natural  that 
Mr.  EHllott  should  intrust  to  the  cashier,  not 
only  the  summons  In  the  case  against  the 
bank,  but  also  that  in  the  action  against  him 
personally.  It  appears  that  the  two  suits 
were  practically  identical,  and  the  same  at- 
torney was  acWng  for  both  defendants.  TJn- 
Aer  his  solemn  oath  the  defendant  has  de- 
clared that  he  never  was  personally  Indebted 
to  plaintiff.  He  has  with  like  solemnity 
averred  that  whatever  supposed  claim  plain- 
tiff had  against  him  had  arisen  In  June,  1907, 
but  that  no  suit  was  filed  until  February, 
1911,  after  which  summons  was  not  served 
until  more  than  half  a  year  bad  elapsed. 
Respondent  has  not  shown  such  haste  as 
would  lead  us  to  believe  that  hardship  would 
result  in  opening  the  default,  to  the  end  that 
a  trial  may  be  had  upon  the  merits.  Affiants 
have  alleged  under  oath  a  substantial  defense, 
as  opposed  to  the  unverified  averments  of 
the  complaint.  Defendant  should  be  given  an 
opportunity  to  present  such  d^ense.  Other- 
wise he  might  be  deprived  of  very  Important 
rights,  "whereas  It  may  be  assumed.  If  noth- 
ing to  the  contrary  le  shown,  that  the  plain- 
tiff will  be  able  at  any  time  to  establish  his 
cause  of  action."  NIcoll  v.  Weldon,  130  Cal, 
667,  63  Pac.  63.  Such  has  long  been  the  policy 
of  this  court.  Malone  v.  Big  Flat  Gravel 
M.  Co.,  93  Cal.  384,  28  Pac  1063;  Grady  v. 
Donahoo,  108  Cal.  211,  41  <Pac.  41:  Mitchell 
r.  California  &  Oregon  Coast  S.  8.  Co.,  156 
Cal.  570.  105  Pac.  590 :  Downli^  t.  Klondike 
M.  &  M.  Co..  165  Cal.  786,  134  Pac.  970. 

II]  Criticism  Is  made  of  the  affidavit  of 
merits,  because  Mr.  Elliott  states  ttaerdn  "that 
he  iaa  fftirly,  fully,  and  tmly  stated  all  of  the 
facts  and  grounds  of  defense  to  the  complaint 
and  cause  of  action"  In  the  snlt  to  his  at- 
torney* Beq^ondents  coonael  declare  Qie  af- 
fidavit insufficient  because  It  falls  to  allege 
that  defendant  stated  "the  facts  of  the  case." 


This  we  tSdnk  la  hypercritlclnn,  avecially  ao 
In  view  of  the  drcmnatance  that  the  affidavit 
also  contalna  ai  varlfled  declaratitm  of  facta 
which  amounts  to  a  comiAete  answer  to  tha 
onTolfled  complaint 
The  ordsr  Is  reversed. 


We  ooncur:  HBNSHAW,  J.;  LOBIGAN,  J. 


POUTZ  T.  CITY  OF  LOS  ANQZUBS. 

(L.  A.  3027.) 

(Supreme  Court  of  Califonila.    Bfazch  20. 
1914.) 

1.  Mastbb  and  Servant  ({182*)— Injubt  to 
Sebvani^Fellow  Sebvants— Who  Are. 

av.  Code,  i  1970,  as  amended  by  St  1907, 
p.  119,  making  an  employer  liable  for  injury  to 
a  servant  caused  by  tbe  neglect  of  a  coemployd 
having  the  right  to  control  the  injured  servant, 
makes  an  employer  liable  for  the  neglect  of  a 
foreman  or  other  person  In  charge  and  control 
of  employes  for  damages  caused  by  his  Dili- 
gence m  the  performance  of  his  superior  duties, 
though  they  are  not  duties  which  the  employer, 
by  law.  owes  to  the  inferior  servant ;  and  whore 
a  servant  was  injured,  while  standing  on  a  lad- 
der which  could  be  raised  or  lovwred,  because 
of  the  negligence  of  a  coemployS,  in  control  of 
the  injured  seryant  and  operating  the  machin- 
ery, by  lowering  tiie  ladder  wiuie  tiM  HrvaBt 
unng  ft  thoD^t  it  would  be  raised,  the  eni^yw 
was  liable. 

[Ed.  Note.— For  oflier  caaea  see  Master  and 
Servant,  Cent  Dig.  |f  371,  OT2;  Dec.  Dig.  % 

2.  MUNIOtPAL  COaPOKATXONB  (f  747*>— CON- 

xaacTS  roB  Pkjbuo  iKPaovmoimB— Ikju- 

BJOtS  TO  EUPLOTAS— ZdABIUTY. 

Where  a  city  was  engaged  in  building  an 
aqueduct  to  bring  water  for  its  inhabitants,  and 
as  a  part  thereof  did  the  work  through  Its 
officers  duly  authorised,  tbe  city  was  liable  for 
injury  to  an  employ^  while  at  work,  caused  by 
the  negligence  of  a  coemploy^  having  authority 
to  control  the  mea,  though  there  was  no  ordi- 
nance or  resolution  of  the  council  or  otlnr  ex- 
press authority  giving  the  coemployfi  power  of 
controL 

[Ed.  Note.— For  other  cases,  see  Municipal 
ComoratloDs,  Cent  Dig.  H  1670-1577;  Dec 

3.  Appeai.  Ann  Ebkob  (|  1066*>— Habmlbss 

Ebbob— Befubal  to  Give  Inbtbuctions. 
Where,  in  an  action  for  Injuries  to  a  serv- 
ant, the  ondisputed  evidence  showed  that  a 
ooemployS  Degligently  Inflicting  the  ii^ury  was 
in  control  of  the  wont,  and  that  a  negligent  act 
committed  in  exerdsing  that  control  caused  tbe 
injury,  Uie  refusal  to  charge  that  the  employer 
was  not  liable  unless  the  negligence  of  the  eth 
employ^  occurred  wliile  he  had  the  right  Co 
control  the  men  and  in  the  exercise  of  sach  con- 
trol waa  not  prejudicial. 

[EM.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  |  4220;  Dec  Dig.  {  1066.*] 

4.  Mastbb  and  Sebvaut  ^  297*)— Injubt  to 
SebtaniMSehebai:.  Tbbdxct— Spboiaj^  Tbb- 

DICT— IHOONBISTENOZES, 

In  an  action  for  Injury  to  a  servant  while 
standing  on  a  ladder  which  could  be  raised  and 
lowered  by  cables,  and  holding  on  tbe  cable  uaed 
for  lowering,  there  was  evidence  that  the  co- 
employd  in  charse  of  tbe  work  negligently  low- 
ered the  ladder  Instead  of  raising  it,  and  there- 
by caused  the  employe's  hand  to  oe  carried  Into 
a  pulley.  The  jury  gave  negative  answers  to 
tbe  questions,  did  the  coemploy6,  by  words  or 


•Tor  ottMT  cai>«s  bm  same  topte  snd  Motion  NUHUR  In  Dec  Dig.  a  Am.  Dig.  Kay-No.  Bwles  dt^^'r  ladezw 
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ftctB  immedistaly  prior  to  the  tcddent,  siTe  the 
unplo;6  reaBonable  grounds  ioi  beUeviiu  that 
the  ladder  vould  not  be  lowered?  and  SA  the 
eoemploy^  prior  to  the  accident,  inform  the  era- 
ploy6  that  UM  ladder  vaa  about  to  be  lowoed? 
and  rendered  a  genwal  verdict  for  tlie  plaintiff, 
field  that,  since  the  jury  might  believe  that  the 
first  iuterrogatory  referred  onl;  to  the  time  im- 
mediatelr  preceding  the  iujun,  the  epecial  ver- 
dict waa  not  incondatent  Tita  the  general  ver- 
dict, within  Code  Civ.  Froc.  {  and  judg- 
ment was  properly  rendered  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  U8&-li98;  Dec.  Dig.  | 
297.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  M.  D.  Dooling,  Judge. 

Action  by  Horace  S.  Foutz  against  the  City 
of  Los  Angeles.  From  a  Jadgment  for  i^aln- 
tUT,  defendant  appeals.  Affirmed. 

JfOta  W.  Shenk,  OU7  Atty.»  Leslie  B.  Hew- 
itt, and  W.  B.  Mathews,  all  of  Los  Aagelee, 
for  appellant  Carlton  B,  Balnbzidge  and 
FnuilE  r.  Piattr  both  of  Loa  Asgates,  and 
IConaon  T.  Oase»  of  Cbtcaga,  UL*  fi»  TemgooA- 
ent. 

SHAW,  J.  The  plaintiff  recovered  a  ^uAg- 
meat  against  the  defen^mt,  In  an  action  for 
dannges  from  personal  Injurlea.  The  de* 
feudant  appeals  therefrom,  and  also  from  an 
order  denying  a  new  trial. ' 

The  defendant  was  constructing  an  aque- 
duct to  bring  water  from  Inyo  county  to  Los 
Angeles  for  the  use  of  its  Inhabitants.  It 
was  excavating  tihe  canal  by  means  of  a  suc- 
tion dredger  driven  by  deetrlc  power,  op- 
erated by  four  men,  all  of  whom  worked  un- 
der tlie  general  direction  of  a  camp  foreman 
named  Carter.  The  mechanical  operations  of 
the  dredger  were  under  the  control  of  one 
Berry.  Wlille  operatlDg  tiie  machinery  in 
the  regular  fadilon,  he  stood  on  a  small  plat- 
form In  the  fnmt  part  of  the  dredger  and 
worked  the  various  parts  of  the  machtnei7, 
as  required,  by  means  of  several  movable 
levers  placed  at  hand  for  that  purpose.  He 
was  known  as  lever  man.  Two  other  men, 
known  as  bank  men,  worked  on  the  canal 
bank,  adjusting  Its  slope  as  the  dredger  pro- 
ceeded, and  also  helpli^  to  move  the  dredger 
aa  the  work  progressed.  Fonts,  the  plain- 
tlfE,  waa  employed  as  an  oiler.  His  primary 
duty  was  to  keep  oil  supplied  to  the  macUn- 
ery  on  the  dredger.  Berry  was  In  the  im- 
mediate control  of  the  movements  of  the  men 
as  they  worked.  Ordinarily,  however,  each 
knew  Uw  work  he  was  to  do  and  proceeded 
to  do  it;  BO  orders  being  necessary.  If  any- 
thing unneaal  occurred  in  Carter's  absence, 
Berry  bad  authority  to  take  control  and  dl< 
reet  the  otiier  men  as  to  what  they  should  da 
At  Oe  time  of  the  accident  which  caused  the 
injury  complained  of,  a  part  of  the  dredger, 
called  the  "digger  head,"  had  broken  oft  and 
fallen  into  the  water  in  the  canal.  It  was 
made  of  metal  and  was  some  4  feet  long, 
weAghlBg  800  pounds.    Theee  digger  heads 


were  zerolved  under  the  water  to  tooan  die 
earth  bo  that  It  oould  be  taken  up  into  the 
suction  plpea.  Xh«e  were  two  of  them,  oa» 
on  each  side  of  an  apparatus,  called  a  "lad- 
der," eztenOtng  alunat  borlwmtally  tn  front 
of  the  dre^MT  lAto  the  water  and  hinged  to 
the  dredger  bo  that  the  forward  end  coald 
be  raised  or  lowered  to  keep  the  digger  heads 
working  in  the  earth  to  be  excavated.  When 
the  digger  head  broke.  Carter  waa  absent, 
and  Berry  took  Charge  ot  the  oporatltms  to 
raise  it  from  the  water  and  put  it  upon  the 
bank  at  one  8ld&  He  undertook  to  do  flila 
by  attadilng  It  to  the  ladder  and  then  by  lift- 
ing the  ladder  and  taming  it  to  one  side, 
carrying  the  digger  head  to  the  bank,  using 
the  machinery  on  the  dredger  for  that  pur- 
pose. He  directed  the  otlur  men  to  assist 
him  In  this  votk,  which  they  immediately 
proceeded  to  do.  There  were  two  cables  at- 
tached to  the  ladder,  one  of  which  was  used 
to  raise  and  the  other  to  lower  It  At  the 
time  of  the  accident  Foutz  was  standing  on 
the  ladder  with  a  scantling  in  one  hand 
which  be  intended  to  press  against  the  rope 
fastened  to  the  dl^^  head  in  order  to  hold 
the  rope  away  from  the  sharp  comer  of  the 
ladder  frame  to  prevent  the  cutting  of  the 
rope  when  the  digger  head  was  lifted.  He 
had  been  given  to  understand  that  the  ladder 
was  to  be  raised.  To  steady  lilmself  In  the 
position  he  took,  he  placed  the  other  band 
upon  the  cable  used  to  lower  the  ladder, 
which,  as  he  supposed,  would  not  be  operat- 
ed. While  he  was  getting  himself  In  this  po- 
sition. Berry  had  gone  back  to  the  lever 
platform,  saying  that  he  would  'try  It" 
whldi  Foutz  understood  to  mean  that  he 
would  proceed  to  raise  the  ladder  and  there- 
by Uft  the  digger  head.  When  Berry  reached 
the  platform,  Foutz  was  immediately  In  front 
of  him  to  plato  sight  In  this  situation  Berry 
pulled  the  lever  which  lowered  the  ladder, 
instead  of  that  which  raised  It  and  thereby 
caused  Foutz's  hand,  which  was  resting  on  the 
cable,  to  be  carried  with  It  Into  a  pulley, 
thereby  causing  the  injury. 

It  Is  unnecessary  to  state  further  details. 
There  was  sufficient:  evidence  to  sustain  a 
finding  that  the  injury  waa  caused  by  the 
negligence'  of  Berry  -in  moving  the  cable  to 
which  plaintiff  was  holding  to  steady  hlma^f , 
without  wamtog  the  plalntLfC  of  his  Intui- 
tion, and  to  sustain  a  finding  that  plaintiff 
was  not  guilty  of  contributory  negligence  to 
placing  his  hand  upon  that  cable.  The  mato 
contention  of  the  defendant  Is  that  the  neg- 
ligence of  Berry,  which  caused  the  injury, 
was  that  of  a  fellow  servant  of  plaintiff,  tm 
whldi  the  defendant  is  not  Uable. 

[1]  Under  the  rule  declared  by  section 
1970,  Oivll  Code,  prior  to  ito  amendment  to 
1807  (St  1907.  p.  119),  Berry  and  the  plaintiff 
would  have  been  classed  as  fellow  servants. 
That  section  then  declared  that  an  employer 
was  not  bound  to  Indemnify  an  employ^  for 
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Injules  from  tbe  nej^gence  ixt  "anothw  pc^ 
Km  employed  by  the  game  employer  In  the 
same  general  bnBlness,"  U  he  had  nsed  or- 
dinary care  in  selecting  tbe  culpable  employ^. 
Under  this  definition,  It  was  settled  law  that 
a  foreman  or  engineer  is  a  f^ow  servant 
with  the  workmen  engaged  with  him  and  un- 
der his  immediate  direction,  control,  and  su- 
pervision in  carrying  on  a  part  of  the  mas- 
ter's work.  TrewatlA  t.  Ulnlnff  Co.,  96  OaL 
408,  28  Vbc  571,  81  Fac.  tS61;  Donovan  t. 
Ferris,  128Cal.88,eOPac.B19,70Am.  St 
Bep.  25 ;  Stevens  San  Frandsco,  etc.,  Oo., 
100  Oal.  566,  85  Pae.  165;  Daves  v.  S.  P. 
Co.,  98  GaL  19,  32  Pac;  70S,  86  Am.  St  Rep. 
183;  Fagnndes  v.  Ooitxal  P.  B..  70  GaL  07, 
21  Pas.  437,  8  L.  B.  A.  824.  In  1007  this  sec- 
tloD  was  ammded  1^  adding  thereto,  among 
other  tUngs,  the  following:  "Provided, 
nevertheless,  that  the  employer  shall  be  li- 
able for  such  injury  whea.  the  same  zesnltB 
from  the  wrongful  act  neglect  or  default  of 
any  agent  or  officer  of  such  employer,  supe- 
rlortothe  ompliv^  Injured,  or  o/ a  pemm  em* 
plotfei  i]f  tuok  amfiloger  Jwolmff  the  right  to 
control  or  direct  tbe  aenAoes  of  9utik  employ^ 
fM^vred."  We  have  Italicised  the  portlw  of 
the  section  as  am«ided  wbidi  api^les  par- 
ticularly to  this  case,  Tta»  provlslcm  was  iih 
tuded  to  change  the  former  deflnltl(Hi  of  fel- 
low servants  and  to  limit  tbat  d^nlOon  to 
a  much  smaller  class.  There  can  be  no  doubt 
that  it  has  that  effect  A  foranan  In  charge 
of  others  engaged  In  tbe  same  woA  with  him, 
or  an  engineer  In  charge  of  the  operation  of 
the  machinery  with  assistants  immediately 
under  him,  usually  has  authority  from  the 
master,  either  expressed  or  implied,  to  order 
and  direct  the  mov^euts  of  tbe  men  engag- 
ed with  him.  Yet  under  tbe  statute  as  it 
previously  stood,  be  was  only  a  fellow  serv- 
ant with  them,  and  for  his  n^lect  in  the  per- 
formance of  his  superior  duties,  to  which 
they  were  required  to  conform,  the  master 
was  not  liable,  unless  the  neglect  was  in  some 
duty  which  the  master  himself,  by  law,  owed 
to  the  inferior  servant.  Wall  v.  Marahutz, 
13S  Cal.  522,  71  Pac  6d2.  Tbe  proviso  quoted 
makes  the  master  liable  for  the  neglect  of  a 
foreman  or  other  person  in  charge  and  con- 
trol of  other  men  that  work  with  him,  for 
damages  caused  by  his  negligence  in  the  per- 
formance of  his  superior  duties,  even  if  they 
are  not  duties  which  the  master,  by  law,  owes 
to  the  inferior  servant 

The  lever  man,  at  the  time  of  the  accident 
was  in  control  of  the  movements  of  the  men 
who  were  assisting  him  in  recovering  the 
digger  head.  This  was  not  a  part  of  tbe 
regular  work  of  operating  the  dredger  in 
which  tlie.v  would  be  presumed  to  know  their 
duty  and  would  be  expected  to  perform  tbe 
same  without  order  or  direction  from  any 
one.  It  was  an  unusual  operation,  arising 
upon  an  emergency,  and  was  conducted  whol- 
ly under  the  direction  and  at  tbe  instance  of 
the  lever  man  who  was  in  oontn^   He  was 


<%»eratl]«  ttie  madilnery  of  Hie  dredger  for 
that  purpose,  and  they  had  taken  positions 
which  gave  tbem  no  reasonable  opportunity 
to  avoid  tbe  dangw  from  his  n^lgent  act 
It  matters  not  that  be  did  not  expressly,  or  1^ 
words,  command  the  plalntlfC  to  stand  as  he 
did  and  endeavor  to  hold  the  rope  away  from 
the  sharp  edge  of  the  ladder  taune  with  his 
hand  on  the  other  cable.  PlaSnttff  in  the 
performance  of  his  duty,  and  without  express 
ordov,  did  that  whldi  he  saw  was  appro* 
prlate  to  be  dime  to  facilitate  tbe  woift  in 
which  he  was  ordered  to  assist  He  was  un- 
der Berry's  immediate  contnfl  and  subject 
to  his  orders,  whetlier  he  gave  directions  for 
each  act  or  not  Berry  was  in  a  position  to 
see  and  either  ^d  see,  or  by  ordinary  care 
would  have  8e«i,  the  position  which  plalntUT 
had  taken,  and  his  silence  after  such  observa- 
tion was  equivalent  to  an  appiDval  oi  that 
poaltltm  and  to  an  <»der  tbat  tbe  plainlltt 
diould  do  that  whldL  he  was  Oaa  doing,  so 
far  aB  the  opetatlaL  Qien  In  lumd  was  ooOf 
cemed,  and  Berry  was  in  actual  control  of 
the  positioii  of  the  plaintiff  and  of  the  ma- 
chinery  to  be  operated.  His  chtdce  of  levers 
was  not  a  part  of  tlie  wwk  of  12ie  sane  (Aar- 
acter  as  that  of  the  otbtf  men,  but  was  a 
part  of  the  work  pertainlzv  to  his  superior 
power  and  fonctlooi.  Tbe  caae  therefcne 
fallB  directly  within  the  proviso  above  quoted, 
whldi  makes  the  defendant  Uable  for  hta  mc* 
llgenoe. 

[2]  It  was  not  necessary  for  the  plalntlfC  to 
show  an  ordinance  or  resolution  of  the  coun- 
cil or  other  express  authorl^  giving  Berry  or 
Carter  directions  to  carry  on  this  work  and 
control  the  men.  It  was  admitted  that  the 
dty  was  engaged  In  building  the  aqueduct, 
and  it  appeared  that  this  was  a  part  thereof, 
and  that  it  was  being  constructed  by  the  (dty, 
through  lt8  ofhcers  and  agents  duly  anthorla- 
ed,  by  means  of  this  dredger  operated  in  this 
manner  by  these  men.  The  authority  was 
sufficiently  prov«). 

[3]  Complaint  Is  made  of  a  ruling  upon  in- 
structions to  the  Jury.  Tbe  defendant  Eisked 
an  instmction  to  the  efitect  that  it  was  not 
liable  for  the  n^llgence  of  Berry,  unless  It 
was  shown  that  the  n^ligence  complained  of 
occurred,  not  only  while  Berry  had  the 
r^ht  to  control  or  direct  the  services  of 
plaintiff,  but  also  that  it  "occurred  In  the 
eaereige  of  such  control  or  direction."  The 
court  struck  out  tbe  clause  quoted  and  in- 
structed the  Jury  merely  that  the  defendant 
was  not  liable  unless  It  was  shown  that  the 
negligence  complained  of  occurred  while  Ber- 
ry had  the  right  to  control  and  direct  the 
services  of  plaintiff.  The  court  did  not  else- 
where instruct  the  Jury  that  the  defendant 
would  not  be  Uable  unless  Berry's  negligence 
occurred  in  the  exercise  of  his  right  to  con- 
trol or  direct  the  services  of  the  plaintiff. 
We  can  conceive  of  cases  where  such  an  in- 
struction should  be  given.  For  exami^  if 
a  foreman,  in  charge  <tf  m»  diovdlng  dirt 
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out  of  a  traidi,  AosM  Umaaif  take  a.  Aorel 
and  woEk  in  tbe  treocb  wttb  tbe  men,  and  in 
so  dolDc  tfKmld  ciTolaily  sMke  one  of  the 
mm  with  his  AorA,  It  may  be  that,  while 
thoB  nshtt  Oe  Mhorti,  he  woald  be  a  mere 
teUew  ■emnt  with  them,  and  that  tbe  mas- 
ter would  not  be  liable  for  the  Injury  caused 
hr  the  Uow.  If  ae  evidenoi  test  it  doabt- 
fal  whether  the  negligent  act  wu  done  by  the 
foreman  while  working  In  commtm  with  the 
men  or  while  perlbrming  sodm  mpoiw  duty 
pwteinfaiff  to  tale  foremanabli^  ttie  qneetton 
whether  or  not  Ba<di  an  Instmetlon  was  pro]>- 
er  wonld  arise.  Bat  here  than  1m  no  conflict 
In  tite  eTidfince  ertCh  mpect  to  Oe  <diaxacter 
of  tbe  murk  Berry  was  dolmc,  as  compared 
to  that  of  file  phdntlff,  or  omeemlnE  Oielr 
resfieeOn  fuictlone  and  i^tiMiB  at  the  Tery 
time  of  the  aeddent.  Berry  WM  In  oontrol, 
both  physically  and  legally,  and  it  waa  Us 
act  in  exerdstng'  that  oontrol  that  cansed  tbe 
injury.  The  Jury  conld  not  have  foond  otber^ 
vise.  Tbe  Mlnre  to  give  the  instmcODn  as 
•itted.  tberetote, .  did  not  prejudice  tlie  Oe* 
fendant  even  If  we  asanme  it  to  be  correct  is 
point  of  law  in  a  case  to  whidi  it  would  ai>- 
Piy. 

[4]  This  cause  was  decided  by  the  District 
Conrt  of  Appeal,  and  the  decision  of  that 
conrt  was  vacated  npon  a  petltlan  for  re- 
hearing, because  of  its  statements  in  r^rd 
to  the  point  last  mentioned.  The  following 
part  of  the  opinion  of  that  court  npon  anoth- 
er point  was  not  objected  to  upon  the  rehear- 
ing, and  we  think  It  correctly  states  the  law 
on  the  subject  to  which  It  relates:  "There 
was  submitted  to  the  Jury  certain  special  In- 
terrogatories, first:  'Did  the  employe  Berry, 
by  his  words  or  acts,  or  both,  Immediately 
prior  to  the  accident  In  which  plaintiff  was 
Injured,  give  the  ptalnOfC  reasonable  grounds 
for  belleTlng  that  he  (the  said  Berry)  wonld 
not  lower  the  ladder  frame  of  the  dredge 
mentioned  In  the  complaint?*  This  question 
was  answered  by  the  Jury  in  the  negative.  It 
is  claimed  by  appellant  that  such  answer  is 
Inconsistent  with  the  general  verdict,  and 
nnder  section  625,  Code  of  CIvU  Procedure, 
said  Judgment  should  have  been  given  for  de- 
fendant. The  interrogatory  *  is  peculiarly 
and  adroitly  worded,  but  It  in  terms  re- 
stricts the  time  of  notice  to  that  immediately 
preceding  the  accident.  The  whole  of  the 
conversation  with  reference  to  the  movement 
to  be  made  of  the  cable  to  be  employed,  from 
which  tlie  Inference  might  be  drawn  that  the 
ladder  lowering  cable  would  not  be  disturbed, 
occurred  a  considerable  time  before  tbe  ac- 
cident, and  not  immediately  preceding  It 
The  answer  to  the  question  as  framed  is  not 
therefore  Ihcondstent  with  the  general  ver- 
dict Hie  second  special  Interrogatory  was: 
Did  the  employs  Berry,  prior  to  the  accident 
In  which  plaintiff  was  Injured,  Inform  the 
plaintiff  that  be  was  about  to  low»  the  lad- 
der frame  of  the  dredger  mentiuwd  in  tbe 


complaint  T  Answer:  No.'  It  is  amamnt 
that  the  Jury  beUeved  their  attention  was 
called  by  the  flnt  interrogatory  to  tbe  Bpe- 
dflc  ttane  Immedlatfl^  pncedtmr  tha  Injwy. 
and  not  to  ^rbat  occmred  at  a  more  iMelod 
In  the  progress  of  the  work." 

"OtB  oOier  points  vrged  In  the  brieb  aie 
covered  by  what  we  have  already  said,  and 
It  is  nnaeeesBBxy  to  fnrtlier  dtseoss  them. 

Tbe  Judgment  and  order  are  affirmed. 

We  concnr:  AMOELLOFCI.  J.;  SL08S, 
J.;  MmmH,  X;  LOBIOAN,  J.;  HBN- 
SHAW,  X 


OAIATOBAa  count;  t.  POE  «fe  sL 
<S«c  2090.) 

(8vpt«m«  Court  of  California.   Slareh  27, 
1914.) 

1.  Om<SB8  Jl    100*)— COKPSHSATIOIT  — IW- 
OBEASB  or  COMPBMSATION— VAUDITT. 

Under  Const  art.  11,  I  9,  prohibiting  the 
Increase  of  the  eompenaanon  of  county  offi- 
cers during  their  term  of  office,  and  County  Gov- 
emment  Act  (St.  1005,  p.  682).  providing  that 
the  salaries  and  fees  provided  for  shall  be  in 
fall  compensatlott  for  all  services,  the  compensa- 
tion of  one  elected  for  the  term  bMinning  Jan- 
uary 7,  1907,  to  the  ooasoUdated  offices  of  coun- 
ty clerk,  auditor,  and  recorder,  while  St  1903, 
p.  377,  fixing  the  salarv  for  the  recorder  at  $1,- 
SOO  per  annum,  was  in  force,  may  not  be  in- 
directly increased  by  the  appointment  of  a 
ODi^ift  for  the  office  of  recorder,  notwitbstand- 
InfT  Pol.  Code,  I  4367.  as  amended  by  St.  1907, 
p.  507,  fixing  the  salary  of  the  recorder  at  fl.- 
600  per  annum,  and  authorizlnz  the  recorder  to 
appoint  a  copyist  at  an  annual  salary  of  ?900 
to  be  paid  out  of  the  county  treasury,  though, 
where  a  statute  provides  a  fixed  salary  for  an 
officer 'and  fixed  salaries  for  deputies  payable 
out  of  tbe  county  treasury,  a  subsequent  law  in- 
creasing the  compensation  of  deputies  or  thdr 
number  will  take  effect  at  once. 

[Ed.  Mote.— For  other  cases,  see  Officers,  Cent 
Dig.  SS  152-157;  Dec.  DigTl  100.  •] 

2.  Limitation  or  Acnoirs  (|  34*)— CotriTTr 

AUDITOB— IsaOANCB  07  WaBBANTS— LlABIL- 
ITT. 

Where  the  incumbent  of  the  consoUdated 
offices  of  county  clerk,  auditor,  and  recorder 
could  under  Pol.  Code,  {  4091  et  seq.,  only  is- 
sue as  auditor  warrants  for  legal  demands 
against  the  county,  a  cause  of  action  for  the 
issaance  of  warrants  for  illegal  demands  was 
within  Code  Civ.  Proc.  |  338,  sobd.  1,  limiting 
actions  on  a  liability  created  by  statute. 

[Ed.  Note.— For  other  eases,  see  Limitation 
of  Actions;  Cent  Dig.  fS  151-167;  Dec.  Dig. 
<  84.*] 


Department  2.  Appeal  from  Superior 
Oourt,  Calaveras  Gonn^;  A.  L  McSorley, 
Judge. 

Action  by  the  County  of  Calaveras  against 
Adam  W.  Poe  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Affirmed. 

Snyder  &  Snyder,  of  San  Andreas,  for  ap- 
pellants. John  Hanoopk.  Dlst  Atty.,  ot  San 
Andreas,  for  respond«it 

MELYIN,  J.  Defendants  appeal  from  the 
Judgment  This  case  was  decided  upon  an 
agreed  statement  of  facts.   Adam  W.  i^oe 
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WW  dnly  elected  to  the  consolidated  offices 
of  county  clerk,  county  auditor,  and  connty 
recorder  of  Calaveras  county,  a  county  of 
the  thirty-third  class,  for  the  term  beglonlng 
January  7,  1907.  At  that  time  his  salary 
BM  recorder  was  fixed  by  statute  at  $1,S00 
per  ammm  (Stats.  1903,  p.  241),  and  the 
"Goimty  QoTemment  Act"  also  contained  the 
foUowlng  provision:  "The  salaries  and  fees 
provided  for  In  this  act  shall  be  in  full  com- 
pensation for  all  services  of  every  kind  and 
deecilption  rendered  by  the  offlcers  herein 
named  either  as  officers  or  ex  officio  officers, 
their  deputies  and  assistants,  unless  in  this  act 
otherwise  provided,  and  all  deputies  employ- 
ed shall  be  paid  by  tbelr  principals  out  of 
the  salaries  hereinbefore  provided,  unless  in 
this  act  otherwise  provided."  Stats.  1905,  p. 
682.  Subsequratly  section  4262  of  the  Politi- 
cal Code  was  amended  with  reference  to 
counties  of  the  thirty-third  class  to  read  as 
follows:  "The  county  officers  shall  receive  aa 
compensation  for  the  services  required  of 
them  by  law  or  by  virtue  of  their  office,  the 
following  salaries,  to  wit:  •  *  *  The  re- 
corder, one  thousand  five  hundred  dollars 
per  annum,  in  counties  of  tbia  class  the  re- 
corder may  appoint  a  copyist  for  service  In 
his  office,  which  office  of  copyist  for  the  conn- 
ty  recorder  is  hereby  created,  and  said  copy- 
ist shall  receive  as  compensation  for  his  serv- 
ices the  sum  of  nine  hundred  dollars  per  an- 
num, to  be  paid  out  of  the  county  treasury  in 
equal  monthly  Installments  in  the  same  man- 
ner and  at  the  same  time  as  other  county  of- 
ficers are  paid."  Stats.  1907,  p.  507.  There- 
after, on  April  1,  1907,  Adam  W.  Foe  ap- 
pointed J.  A.  Smith  copyist  under  the  provi- 
sions of  said  section  4262  of  the  Political 
Code  as  amended  in  1907,  and  the  said  Poe 
continued,  as  auditor  from  May  6,  1907,  to 
Bfarch  7,  1910,  to  draw  warrants  for  the 
monthly  salary  of  said  Smith  as  copyist 
These  warrants  were  duly  paid  by  the  coun- 
ty treasurer.  This  action  was  one  by  the 
connty  for  the  repayment  of  the  moneys  thus 
expended  upon  the  theory  that  the  auditor 
was  without  authority  to  order  the  payment 
of  Smith's  salary.  The  amount  demanded 
was  92,628,  but  the  court  found  that  the 
payments  made  in  May  and  June,  1907,  were 
barred  by  the  provisions  of  subdivision  1  of 
section  338,  Code  of  Civil  Procedure.  Judg- 
ment was  given  against  Poe  for  ^,475  and 
against  the  other  defendants,  who  were  the 
sureties  on  his  official  bond,  but  as  they  had 
become  such  sureties  on  April  24,  1909,  their 
Joint  and  several  liability  upon  such  Judg- 
ment was  found  by  the  court  to  be  $S2S. 

[1]  The  trial  court  held  that  flie  creation 
of  the  office  of  copyiM  and  the  provision  for 
the  payment  of  sudi  dffidal  violated  the  pro- 
vision of  the  state  Constitution  prohibiting 
the  increase  of  the  compensation  of  a  coun- 
ty officer  during  his  term  of  office.  Const 
art  11,  I  9.  mils  was  In  accord  with  the  dc- 
dsions.  It  Is  fixed  and  settied  law  In  this 
state  that  whei^  at  the  beginning  of  an  of- 


floer*B  term  the  statute  allows  him  a  gron 
sum  to  cover  his  compensation  and  all  the 
expenses  of  his  office,  eD<di  emolument  may 
not  be  directly  Increased  by  a  statute  allow- 
ing a  larger  earn  nor  Indirectly  by  tlie  crea- 
tion of  OiB  office  of  a  d^nty  to  be  paid  by 
the  county.  Dootfierty  v.  Austin,  94  OaL  608, 
28  Pac  8S4»  29  Foe  10B2,  16  a  A.  161; 
Homlston  T.  Shatter,  146  OaL  100,  78  Pac 
651 ;  Blder  v.  Garey,  19  Cal.  App.  776,  127 
Pac  826 ;  Hanson  v.  Underbill.  32  OaL  App. 
646,  107  Pac.  1016;  Applestlll  t.  Gary,  18 
Cal.  App.  387.  123  Pac.  228. 

Where  the  statute  provides  a  Used  salary 
for  an  officer  and  fixed  salaries  for  d^uties, 
all  payable  out  of  the  connty  treasury,  a  snb- 
sequ^t  law  bicreasing  the  compeasatlou  of 
the  deputies  or  Uielr  number  will  take  ef- 
fect at  once.  Tulare  County  v.  May.  118  Oal. 
304,  50  Pac.  427;  Newman  v.  Lester,  11 
OaL  App.  677,  106  Pac.  786.  The  facta  of 
this  case,  however,  do  not  bring  it  within  the 
exception  announced  by  the  cases  last  dted. 
Indeed,  the  attempted  creation  of  the  office 
of  copyist  was  exactly  similar  to  the  effort 
to  provide  additloaal  devnties  which  the 
court  considered  In  Hanson  v,  TTnderhill,  su- 
pra. Calling  the  asalBtant  "oopyiat"  did  not 
in  any  way  change  the  rule.  We  are  there- 
fore forced  to  the  condnalon,  under  tba  au- 
thorities, that  the  allowance  of  the  claims 
of  Smith  as  copyist  was  without  authority. 

[2]  Appellant  contends  that  there  is  no 
statutory  provision  for  the  recovery  of  mon- 
ey paid  upon  the  warrants  approved  In  good 
faith  by  an  auditor.  He  denies  that  any  such 
authority  arose  under  section  4005b  of  the 
Political  Code  because  that  section  author- 
izes the  district  attorney  to  Institute  suit 
against  the  person  or  persons  In  whose  fav- 
or the  warrant  or  warrants  not  authorized 
by  law  shall  have  been  drawn,  when  such 
persons  shall  hare  received  the  money.  It 
may  be  forcibly  argued  that  section  4005b 
of  the  Political  Code  does  apply  to  defend- 
ant Foe  because  In  contemplation  of  law  the 
money  paid  to  his  copyist  was  an  increase 
of  his  compensation  and  therefore  might  be 
regarded  as  a  payment  to  him.  The  section 
dted  is  not,  however,  the  only  statute  which 
the  plaintiff  might  Invoke  to  sustain  this  ac- 
tion. The  office  of  auditor  is  created  by 
statute.  The  duty  of  the  defendant  as  au- 
ditor was  to  refuse  to  sanction  any  illegal 
claim  against  the  county.  His  offidal  obliga- 
tions were  fixed  by  statute  (section  4091  et 
seq.  of  the  Pol.  Code),  and  he  might  only  1» 
sue  warrants  for  debts  or  demands  against 
the  county  which  were  authorized  by  law  to 
be  allowed  to  some  person.  Consequentiy  a 
cause  of  action  for  a  violation  of  hla  statu- 
tory duty  was  upon  a  liability  created  by 
stetnte  within  the  meaning  of  section  S88, 
subdivision  1,  Code  of  Civil  Procedure.  Coun- 
ty of  Sonoma  v.  Hall,  132  Cal.  603,  62  Pac. 
257,  812,  65  Pac.  12,  459 ;  Hlgby  v.  Calaveras 
County,  18  Cal.  179;  People  v.  Van  Kess,  76 
Oal.  m,  18  Pac.  m 
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We  ban  not  oTerk>oked  thtt  Iftet  that  tbU 
case  presenta  features  of  great  bardsh^  In 
nearly  every  case  involTliig  fit*  aame  prlnd- 
plee,  a  person  appointed  under  a  statute  of 
donbtfnl  Gonstttotionallty  as  applied  to  tbe 
deputies  of  Incnmboits  was  seeking  to  com- 
pel the  county  to  pay  his  salary.  It  is  to  be 
regretted  that  the  legality  of  the  appoint- 
ment by  the  dtfcodant  Poe  frf  a  copyist  to  as- 
dst  Mm  in  his  ofilcial  ciUMudty  as  recorder 
was  not  tested  by  appropriate  proceeding  Im- 
mediately after  said  appointment  was  made. 
Unfortonately  such  course  was  not  punued, 
bat  tbe  failure  to  test  the  questloD  then  and 
the  conseQuent  loss  to  Mr.  Foe.  who  doubtless 
acted  in  good  faith,  does  not  alter  the  prin- 
ciples and  precedents  which  were  binding  up- 
on the  leaned  trial  Judge  and  are  equally 
binding  upon  os. 

Tbe  iudgment  Is  afflmwO. 


We  oonenr:  HBMSHAW,  J.;  LOBIGAN.  j. 


GBAMBEKLAXN  t.  S0XJTH£RN  CAIilFOR- 
NIA  BDI80N  CO.    (U  8188.) 

(Saprsme  Oourt  %t  Ca.llfoniia.    March  38, 
1914.) 

1.  Mastkb  and  SsaTAHT  (|  802*>-8COFS  OF 
BMPXiOTHaHT. 

L,  an  employ^  of  defendant  electric  light 
and  i»ower  company,  owned  an  automobile  which 
needed  repairing,  and  defendant's  general  store- 
keeper directed  tbe  driver  oE  one  of  its  autrano- 
bUe  trucks  used  in  distributing  supplies  to  go 
to  L.*s  residmce  wl^  Ihe  truck  and  briiv  his 
antouoUle  to  defendant's  shop  for  repairs  and 
tbe  driver,  while  doing  so,  negligently  injared 
plaintilL  Tto  driver  was  under  tbe  atorekeep- 
et's  direction,  but  was  also  subject  to  the  orders 
of  the  president,  managttt  or  asditant  general 
manager.  After  L.'s  automobile  was  repaired 
at  defendant's  shoj).  a  UU  was  rendered  to  him 
by  defendant  for  the  actual  cost  of  the  labor 
and  material  used*  and  was'  paid.  Held,  that 
the  driver  of  defendant's  truck  was  acting  with- 
in tbe  scope  of  his  employmuit  at  the  umt,  so 
as  to  make  defendant  liable  tor  bis  negligence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1217-1221,  1225.  1229; 
Dec  Dig.  i  302.»f 

2.  C0BFOKA.T10KS   (I   491*)  —  LiABUJTT  roB 
T0BT8— tJLTEA  Vibes  Act. 

Defendant  cannot  escape  liability  for  i^ain- 
tlff*a  tnioriefl  on  the  ground  that  it  was  acting 
beyond  its  powers  and  ordinary  corporate  pur- 
poses in  having  the  automobile  of  its  employe 
brought  to  its  shop  for  repaira ;  the  defense  of 
ultra  vires  not  bung  avaflable  in  such  a  case. 

[Bd.  Note^For  other  oases,  ses  Corporation^ 
Gent  Dig.  |  1902;  Doe.  Dig.  |  491.*] 

8.  OOBPOBATIONS    (|    492*)  —  LlABIUTT  rOB 

Toarcs— Ultba  Yibes  Acts. 

A  corporation  is  civilly  liable  for  torts  com- 
mitted by  ita  servant  acting  within  tbe  scope 
of  his  employment,  though  it  did  not  authorize 
tbe  particular  set  or  ratify  it 

[Ed.  Note. — For  other  cases,  see  Corporation*, 
Cent.  Dig.  g  190S;  Dec.  Dig.  f  492.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  H.  T.  Doollng, 
Judge. 


Action  by  Caleb  cauunberlaln  agaln«t  the 
Southern  California  Edison  Company.  From 
a  jodgnent  for  piglnttff,  defendant  appeals. 

H.  H.  fbowbridge,  ot  Los  Angeles,  tor  ap- 
pellant Newman  Jones,  of  BlTerslde,  and 
Mark  A.  Somen,  of  Los  AngeHes,  for  respond- 
ent 

MELVTN,  J.  Defendant  appeals  from  a 
Judgment  In  favor  of  plaintiff  for  92,000, 
awarded  ss  damages  for  personal  Injuries. 

Tbe  Southern  California  Edison  Company 
is  a  corporation  engaged  in  the  business  of 
manufocturing  and  distributing  electrlcitgr 
for  light,  beat,  and  power.  One  of  its  em- 
ployes, J.  A.  Ughthipe,  owned  an  automobile 
which  was  In  need  of  repairs.  Tbe  general 
storekeeper  of  the  corporation  was  W.  T. 
Sterling,  and  3.  Q.  Hosso  was  the  driver  of 
one  of  the  eompaay's  autximoblle  trucks  used 
in  distributing  supplies.  Bosso  was  under 
Sterling's  direction,  but  was  subject  to  or- 
ders also  trom  the  president,  the  general 
manager,  or  the  assistant  general  manager. 
Sterling,  the  storekeeper,  ordered  Rosso,  the 
chauffeur,  to  go  to  the  residence  of  Ughthipe 
with  the  company's  truck  of  which  Bosso 
was  the  driver  and  to  bring  Ligbtbipe's  mo- 
tor car  to  the  shop  which  the  corporation 
maintained  for  the  repair  of  its  own  motor 
vehicles.  This  order  was  obeyed  and  while 
Bosso  was  towing  Lighthlpe's  automobile, 
Cal^  Chamberlain  was  injured  through  the 
carelessness  and  negligence  of  Bosso.  It 
was  shown  that  Lighthlpe's  automobile  was 
repaired  at  the  company's  shop,  that  a  bill 
was  rendered  by  the  corporation  and  paid  by 
Llgfathlpe,  and  that  the  charges  so  made 
and  paid  amounted  to  the  actual  cost  to  the 
,  company  of  tbe  material  and  labor.  Both 
the  corporation  and  Llghthipe  were  made  de- 
fendants In  this  suit,  but  upon  motion  of  the 
plaintiff  the  action  against  the  latter  wss 
dismissed,  and  Judgment  was  entered  against 
the  Southern  California  Edison  Company. 

The  sole  attack  of  the  appellant  is  upon  . 
that  part  of  the  flndiugs  which  declare  that 
the  motor  truck  was  in  charge  of  a  servant 
of  the  Southern  California  Edison  Company 
at  the  time  of  the  infliction  of  tbe  injuries 
upon  Chamberlain.  In  this  behalf  the  assist- 
ant general  manager  of  the  corporation  testi- 
fied that  he  had  not  Instructed  Steiling  to 
send  for  Lightbipe's  automobile,  it  was  not 
denied,  however,  that  Sterling  did  give  the 
order  to  Rosso,  and  there  was  no  proof  that 
some  one  higher  in  authority  than  the  assist- 
ant general  manager  did  not  order  the  work 
to  be  done.  The  defendant's  articles  of  in- 
corporation were  introduced  In  evidence,  and 
attention  Is  called  to  the  fact  that  the  re- 
pairing of  automobiles  Is  not  one  of  the  pur- 
poses for  which  it  was  organized. 

[1]  The  contention  of  appellant  Is  that 
Bosso  was  not  engaged  in  his  master's  bnsl- 
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nesa  at  the  time  of  the  Infliction  of  the  In- 
jnrlefl  upon  plaintiff  but  was  acting  for  lAght- 
hlpe.  It  ia  true  that  Rosso  in  the  course  of 
his  ezamliiatlon  said:  "I  was  In  charge  of 
that  macdiine  but  I  was  not  exactly  doing 
work  for  them,  I  was  towing  a  machine  for 
Llghthfp&"  But  in  almost  the  next  breath 
he  said :  "I  got  my  orders  firom  W.  T.  Ster- 
ling, the  general  storekeeper  of  the  Southern 
CaUfomla  Edison  Company,  the  one  I  was 
employed  under."  Later  In  his  examination 
Rosso  admitted  that  Llghthlpe  had  never 
spoken  to  him  about  the  motor  car.  Conse- 
quently the  court  was  Justified  in  rejecting 
RoBso's  conclusion  that  he  was  working  for 
the  owner  of  the  vehicle  which  was  being 
towed  at  a  time  when  Rosso  was  acting  un- 
der the  orders  of  his  superior  in  the  defend- 
ant's employ,  driving  the  defendant's  motor 
tmck  and  drawing  pay  from  the  defendant  as 
its  servant  Accord^  to  the  undisputed 
facts  in  the  case  the  defendant  was  clearly 
liable.  It  makes  no  difference  that  Rosso's 
usual  employment  was  the  distribution  of 
supplies.  His  business  was  to  operate  his 
motor  tmcb  under  the  orders  of  his  superior, 
and  that  was  exactly  what  he  was  doing  at 
the  moment  when  his  carelessness  caused 
me  InJniT  to  plaintHT.  The  defense  of  ultra 
Tires  la  untenable.  If  flie  defendant  were 
a  natural  person  and  should  order  his  serv- 
ant to  bring  an  automobtle  to  his  place  of 
businea^i  there  would  be  no  doubt  of  his 
liability  tm  each  a  tort  as  this  occnrring 
during  the  time  when  Ms  command  was  In 
procera  of  execution.  Ha  could  not  Justly 
defend  upon  the  theoiy  Utat  he  was  a  bank- 
er and  not  a  blacksmith.  It  would  make  no 
difference  if  he  intended  to  use  the  automo- 
bile attrar  repairing  it,  In  transporting  flre- 
aima  across  the  Mexican  border. 

[I]  Upon  a  like  princti)le  the  defendant  cor-* 
poratlon  may  not  escape  UaUllty  for  the 
torts  of  Its  servants,  acting  under  its  orders, 
upon  the  theory  that  It  Is  not  auUiorized 
to  make  repairs  upon  the  instramentallty 
which  caused  the  damage.  To  hold  other- 
wise would  be  to  e^ve  to  an  arUfidal  person 
Immunity  not  enjoyed  by  a  natural  one.  A 
corporattou  acts  through  Its  offlcers  and 
servants.  When  the  plaintiff  established  the 
taxt  that  the  drirar  of  the  motor  truck  was 
a  servant  of  the  defendant  acting  under  or- 
d»s  of  one  of  its  officers  who  had  authori- 
ty to  direct  bim  in  his  work,  a  prima  facie 
,caae  was  established  In  favor  of  plaintiff. 
This  condition  was  not  changed  by  reason 
of  the  t&ct  that  the  aesistant  general  man- 
ager did  not  order  the  work  to  be  done  on 
Ughthipe's  automobile  The  fact  remains 
that  one  having  apparent  authority  gave  the 
ordtt,  and  no  showing  was  made  that  this 
authority  was  not  real— indeed,  all  of  the 
circumstances,  including  the  collection  of  the 
cost  of  repairs,  point  to  the  existence  of  an 
agreement  between  the  corporation  and  its 
employe  by  which  the  tatter's  automobile 
was  to  be  taken  to  the  former's  shop  and 


there  to  be  put  In  proper  oimdltlon.  Wheth- 
er such  a  contract  was  or  was  not  b^ond  the 
granted  powers  of  the  corporation  is  immate- 
rial. In  either  view  the  corporation  would  be 
responsible  for  torts  committed  by  its  serv- 
ant The  rule  is  that  actions  like  the  one  at 
bar,  being  founded  not  upon  contract  but 
upon  tort  the  defense  of  ultra  vires  is  not 
available.  In'  an  action  arising  ex  delicto 
like  this  one,  it  makes  no  difference  what 
sort  of  a  contract  the  party  causing  the  In- 
Jury  may  have  been  performing  when  the 
Injury  was  infflcted.  Central  B.  R.  Ca  A 
Banking  Co.  v.  Smith,  7«  Ala.  S82,  02  Am. 
Rep.  8tS3 ;  10  Oyc.  120T,  1206. 

[3]  "Under  the  rule  of  respondeat  superior 
a  corporation  la  dvllly  liable  for  torts  com- 
mitted by  its  servant  or  agent  while  acting 
within  the  scope  of  his  employmmt  although 
the  corporation  nether  authorized  the  do- 
ing of  the  particular  act  nor  ratified  it  after 
it  was  done."  See  10  Cyc.  1206.  and  cases 
cited.  In  the  case  at  bar  the  servant  acted  by 
authority,  and  the  principal  ratified  his  act 
by  repaiiW,  for  a  considmation,  Qie  motor 
car  which  he  had  taken  to  its  shop. 

Appellant's  counsel  dte  certain  cases  in 
wlilch  owners  of  automobUes  and  oQior  agen- 
cies have  been  held  not  to  be  liable  for  in- 
juries Inflicted  by  ■erranti  aetisg  without 
authority.  Eight  of  fba  dted  decisions  In- 
volve the  prlndide  that  a  dianfteur  nstog  his 
master's  car  on  his  own  private  badness  Is 
not  acting  within  the  scope  of  his  employ- 
ment and  that  his  tort  is  not  imputable  to 
the  owner  of  the  antomobUa  These  cases 
are;  Lots  v.  Hanlon,  21T  Pa.  840,  6d  AtL 
525.  10  Lk  B.  A.  (N.  8.)  202,  IIS  Am.  St  Rep. 
022, 10  Ann.  Cas.  731;  Danfortb  v.  Fldier,  75 
K.  H.  Ill,  71  AtL  63^  21  L.  B.  A.  (N.  S.)  03, 
189  Am.  St  R^.  670;  Slatra  t.  Advance 
Thresher  Co.,  07  Minn.  805,  lOT  N.  W.  IBS. 
5  I>.  R.  A.  (N.  8.)  598;  Steffen.  Adm'r,  t.  Mc- 
Naug^ton,  142  Wis.  51,  124  N.  W.  1016.  26 
L.  R.  A.  (N.  S.)  882, 10  Ann.  Ofts.  1227;  Jones 
T.  Hoge,  47  Wash.  664,  02  Paa  488. 14  L.  a 
A.  (N.  S.)  216,  126  Am.  St  Bep.  Dally 
V.  Maxwell,  152  Mo.  App.  424, 133  S.  W.  851; 
Doran  v.  Thomaen,  74  N.  J.  Law,  445,  66  Atl. 
897;  Reynolds  v.  Buck,  127  Iowa,  602,  lOS 
N.  W.  946.  have  no  appllealiDn  to  the 

facts  of  this  case,  because  In  each  of  those 
cases  there  was  an  absence  of  authorisation 
on  the  part  of  the  owner  for  the  use  of  the 
motor  vehicle^  while  in  the  case  before  na 
the  driver  was  not  engaged  upon  his  own 
private  business.  Hartl^  v.  Miller,  165  Hldt. 
Ue,  130  N.  W.  836,  33  Ii.  B.  A.  (N.  S.)  81, 
was  a  "borrowing"  case,  the  injuries  for 
which  damag»  were  sought  having  resulted 
from  the  negligent  driving  of  one  who  had 
borrowed  another  man's  automobile.  The 
owner  was  properly  hdd  blameless.  In 
Clark  T.  Buckmobile  Co.,  107  App.  Dlv.  121. 
94  N.  T.  Supp.  772,  the  evidence  showed  that 
an  employ^  of  the  defendant  corporation 
who  had  been  absent  from  the  dty  on  his 
own  printe  bnslBess  tde^ned  from  the 
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statkm  <m  lito  retarn,  addng  anotbec  onplojA 
to  call  for  him  In  a  motor  car  bdonglng  to 
their  employer.  The  request  was  complied 
with,  and  on  the  return  trip  £rom  the  station 
plain  tiff  was  Injured  because  of  the  carelees 
driving  of  the  vehicle.  It  was  held  that  a 
verdict  In  favor  of  the  plaintiff  was  against 
the  weight  of  the  evidence  because  the  men 
were  not  acting  within  the  scope  of  their 
employment  The  case  of  Brown  v.  Jarvis 
Engineering  Company,  166  Mass.  76,  43  N. 
B.  ms,  82  L.  R.  A  605,  65  Am.  St  Sep.  382, 
was  also  very  different  from  the  one  at  bar. 
Several  workmen  under  the  supervision  of  a 
foreman  and  employed  by  the  defendant 
were  engaged  In  laying  certain  brickwork  in 
the  bnfwmpntr  of  a  building.  A  van  coutain- 
Ing  heavy  rolls  of  paper  was  backed  up  to 
the  rear  entrance  of  the  building,  and  it  be- 
came necessary  for  the  defeuedant's  foreman 
and  bricklayers  to  cease  the  work  upon  which 
fber  had  been  engaged  until  the  paper  had 
been  unloaded  and  rolled  into  the  basement. 
Plaintiff  was  the  driver  of  the  van.  With- 
out his  knowledge  or  request  one  of  defend- 
ant's men  went  upon  the  dray  for  the  pur- 
pose of  assisting  in  the  unloading  of  the 
paper  and  there  set  in  motion  one  of  the 
rolls,  which  fell  upon  plaintiff,  injuring  him 
severely.  There  was  some  testimony  that 
the  foreman  had  ordered  his  men  to  assist  in 
unloading  the  wagon  so  tiiat  the  bricklaying 
work  would  not  be  delayed  too  long.  It  was 
held  that  even  If  he  did  give  such  order, 
the  acts  of  the  servants  of  defendant  were 
not  the  necessary  or  natural  or  proper  re- 
sult of  anything  that  they  were  employed  to 
do.  In  the  case  at  bar  the  towing  of  the 
automobile  was  the  natural  result  of  the  or- 
der which  Bosso  had  received  from  his  su- 
perior. Hl^ilns  V.  Western  Union  TeL  Go., 
156  K  T.  76,  60  N.  B.  500,  06  Am.  St  Bep. 
537,  was  a  case  in  which  the  owner  of  a 
building  was  held  not  to  be  liable  for  in- 
juries Inflicted  upon  a  mason  by  the  careless- 
ness of  an  operator  of  one  of  defend&nt's 
elevatoiB.  But  in  that  case  the  conductor 
of  the  levator,  having  suspended  the  work 
of  carrying  passengers,  operated  the  ele- 
vator for  the  accommodation  of  the  mason 
under  the  latter**  4lreottoii,  and  while  he 
was  so  doing  the  mason  was  injured  through 
the  ctmductor's  negligence.  The  mere  state- 
ment of  the  &cts  of  that  case  shows  that 
Ihe  discussion  contained  in  the  opinion  there 
can  have  little  value  in  thla  case,  becanse  of 
the  totally  different  facts  here  involved. 

The  true  rale  is  stated  in  the  opinion  in  the 
case  of  Moon  v.  Matthews,  227  Pa.  49S,  76 
AtL  219,  2&  L.  R.  A.  (N.  &)  865,  136  Am.  St 
Bep^  902.  In  that  case  it  was  contended 
that  the  diauffeur  who  had  been  driving  the 
defendant's  automobile  was  acting  outside 
tile  scope  of  his  employment  at  the  time  the 
plahttlff  was  stoudc  by  the  car.  Defendant 
testified  that  tiie  acddent  occurred  dorlng 
his  absence,  and  that  he  had  forbidden  the 


chauffeur  to  take  the  car  out  of  the  gause 
while  he  (the  owner)  was  away.  It  was 
shown,  however,  that  the  man  was  acting 
in  ob^ence  to  the  command  of  the  defend- 
ant's sister,  a  member  of  bis  household.  The 
court  said  in  part :  "It  was  shown  that  the 
automobile  belonged  to  defendant,  and  at 
the  time  of  the  accident  was  being  operated 
by  hla  regolar  chauffeur,  not  upon  any  er- 
rand of  his  own,  or  to  serve  his  own  pur- 
poses, but  in  obedience  to  the  order  of  a 
member  of  defendant's  family.  That  the  oc- 
cupants of  the  car  were  friends  of  defend- 
ant and  guests  of  his  sister,  and  the  errand 
upon  which  the  car  was  taken  was  entirely 
proper  and  fitting  in  itself.  Under  such  dr^ 
cumstances,  the  burden  was  upon  the  de- 
fendant to  show  that  the  chauffeur  was  not 
acting  within  the  scope  of  his  employment, 
and  upon  the  business  for  which  he  was 
employed  by  his  master.  The  test  is  wheth- 
er the  act  was  done  In  the  prosecution  of  the 
business  in  which  the  servant  was  employed 
to  assist  If  it  was,  the  mkster  is  responsi- 
ble. The  that  while  acting  for  the  mas- 
ter, he  may  have  disobeyed  his  commands, 
does  not  take  the  act  out  of  the  scope  of 
his  emi^ment  McClung  v.  Dearborne,  134 
Pa.  396  (1ft  Ati.  688,  S  Lb  B.  A  204,  19  Am. 
St  Rep.  70^"  The  reasoning  in  the  opinion 
in  the  case  of  Jessen  v.  Peterson,  Nelson  St 
Oo.,  18  Gal.  App.  860, 123  Pac.  219,  also  sup- 
ports the  ooDchislons  which  we  have  reached. 

The  evidence  abnndanUy  sustains  the  find- 
ing which  is  attacked.  The  Judgment  la  ac- 
cordingly affirmed. 

W« concur:  HENSHAW, J.;  L0RI6AN, J. 


NA'nONAL  BANK  OF  CALIFORNIA  T. 
MINER  et  al.   (L.  A  3211.) 

(Supreme  Court  of  Gahfomia.   March  28, 
1914.) 

1.  Banks  and  Banking  (S  189*)— Cashibb'b 
Check—Mi  STAKE— MuTUALiTT. 

A  bank  can  rely  on  mistake  as  the  defense 

to  an  action  upon  a  cashier's  check,  even  though, 
the  mistake  was  not  a  mutual  one. 

[Ed.  Note. — For  other  cases,  aee  Banks  and 
Banking,  Cent  Dig.  §|  729-732,  736:  Dec  Dig. 
{  189.*] 

2.  Banks  akd  Banking  (|  189*)— Cashieb'b 
Check  —  Findings  —  Constbuotioh  — 
**supp0sitiok." 

A  finding  that  the  cashier  of  a  bank  gave 
a  check  pursuant  to  his  suppontion  that  the 
drawer  of  the  check,  in  exchange  for  wbich  tbe 
cashier's  check  was  given,  bad  a  deposit  with 
the  bank  is  a  finding  that  the  cashier  believed 
the  drawer  bad  sufficient  money  on  deposit  to 
meet  the  check;  tbe  word  "supposition"  being 
used  as  an  equivalent  of  belief. 

[Ed.  Note.— For  other  caseiu  see  Banks  and 
Banking,  Cent  Dig.  H  729-78!^  736;  Dec  Dig. 
I  189.*] 

3.  Banks  and  Bakkzito  0  189*)— GasmiB's 
Check— AoTzoH. 

Findings  and  evidence  which  show  that  a 
bank  cashier  issued  a  cashier's  check  in  ex- 
change for  another  check  onder  the  mistaken 
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beUef  that  a  stamp  on  axxch  check  was  the  ai^ 
proral  stamp  of  a  teller  of  the  bank,  and 
that,  on  dUcovering  the  mistake,  immediate  no- 
tice was  given  to  the  payee  of  the  caahier'a 
(dieck  that  it  vas  iSBued  withont  consideration 
and  by  mistake,  sufficient!;  show  that  the  cash- 
ier's  check  would  not  have  been  issued  if  the 
bank  had  known  that  the  drawer  of  the  other 
check  was  not  a  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §S  729-732,  7»«;  Dec.  Dig. 
f  180.*) 

4.  BSTOPPEX   (I   72*)  —  Pbbsonb  Bquallt 

BUUELESa. 

Civ.  Code,  {  3543,  proriding  that,  where 
one  of  two  innocent  persona  must  suffer  by  the 
act  of  a  third  person,  he  t^  whose  negligence 
it  happened  must  be  the  sufferer,  does  not  pre- 
vent recovery  of  money  paid  or  a  check  given 
by  mistake,  even  though  negligent,  where  the 
other  party  baa  not  changed  nls  podtion  to  his 
detriment. 

[Ed.  Note.— For  other  eates,  see  Estoppel, 
Cent.  Die  I  188;  Dea  Dig .  |  72l*J 

5.  Banks  and  Bankzns  d  18&*>— OAflHxcs's 
Check  —  Mictaki — Want  ov  Oonbidbba- 

TIOH. 

Plaintiff  bank  accepted  from  a  debtor  a 
check  drawn  by  J,  apon  defendant  bank,  and 
gave  the  debtor  a  tentative  credit  upon  its 
books.  Whsn  J.'s  check  was  presented  to  de- 
fendant bank,  the  cashieri  mistakenly  supposing 
that  3.  had  suffident  fanas  to  meet  the  check, 
issued  a  cashier's  ehedt.  payable  to  the  plaintiff 
bank,  which  thereupon  gave  the  debtor  abso- 
lute credit  for  the  amount  on  its  books  but 
made  no  statement  to  him.  The  defendant 
bank  discovered  the  mistake  and  notified  the 
plaintiff  bank  thereof  within  an  hour.  Held, 
that  the  plaintiff  bank  had  not  parted  with  val- 
ue or  changed  its  position  in  reliance  upon  the 
cashier's  check,  and  the  defendant  bank  could 
therefore  set  ap  mistake  and  want  of  consider- 
ation as  defenses. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Die  H  721>-m,  788;  Dec  Dig. 
S  189.*1 

Department  2.  Appeal  from  Superior  Court, 
Loa  Augelea  County ;  Gavin  W.  Craig,  Judge. 

Action  by  the  National  Bank  of  California 
against  C.  B.  Miner,  the  First  National  Bank 
of  Los  Angeles,  and  others.  Judgment  for 
Idalutlff,  and  defendant  First  National  Bank 
of  Los  Angelea  appeala.  BeTersed. 

Flint,  Gray  &  Barker,  of  Los  Angeles,  for 
'  appellant  Oscar  A.  Trlppet,  of  Los  Angeles, 
for  xespondent 

HENSHAW,  J.  This  action  was  brought 
by  the  plaintiff  to  foreclose  its  pledge  of  cer- 
tain securities,  collateral  obligations  of  the 
defendant  Miner,  who  was  a  depositor,  client, 
and  debtor  of  the  plalntiCT  bank.  As  affect- 
ing the  First  National  Bank  of  Los  Angeles, 
defendant,  cross-complainant,  and  appellant 
herein,  the  plaintiff  sou^t  to  recover  $2,970 
upon  a  cashier's  check  drawn  by  defendant 
bank  In  favor  of  the  plaintiff.  The  defense 
of  the  defendant  bank  was  of  nonliability 
growing  out  of  lack  of  consideration  and  of 
a  mistake  nonlojurious  to  the  plaintiff,  and 
which  therefore  appellant  was  entitled  to 
rectify.  The  facts.  In  brief,  are  these :  Min- 
er had  a  commercial  deposit  In  plaintiffs 


bank  and  likewise  owed  It  mon^  upon  an 
orerdoe  promissory  notfc  Upon  a  oartaln 
day  he  presented  to  the  plaintiff  bank  toe 
deposit  to  the  credit  of  his  account  the  check 
of  one  A.  R.  Johnson  drawn  in  faror  of  him- 
self upon  appellant  bank.  A  otnidlthnial  cred- 
it was  given  Tespondent  bank,  and  the 
cheek  was  presented  by  the  msOBeagee  of  re* 
spondent  bank  to  appellant  bank  for  pay- 
ment The  appellant  bank^a  payliv  depart- 
ment Is  divided  amwDgst  a  number  of  te^en 
and  oorrespondlng  bookteepers.  Tbe  depos- 
itors are  numbered  alphabeOcaUy,  and  a  ctt- 
tain  number  of  them  so  arranged  are  as- 
signed to  tdler  1,  another  alphabetical  ar- 
rangement to  teller  2,  and  so  on;  fliere  be- 
ing eight  such  dMsiona.  In  practice,  when 
such  a  dheck  is  presented  for  payment,  it  Is 
referred  to  the  teller  of  the  proper  deparb- 
ment,  who  **0.  It  by  a  teller's  stamp, 
which  O.  K.  Imports  the  declaration  that  the 
dieck  Is  good,  that  tbe  drawer  la  a  depositor 
and  has  In  the  bank  funds  aufflctoit  to  meet 
it  With  this  teller's  O.  E.  It  Is  passed  on 
to  the  draft  teller,  who  In  turn  prepares  llie 
bank's  check  or  draft  and  presents  It  to  tbe 
cashier  or  assistant  cashier  for  execution. 
In  tbls  case  It  appears  that  the  check  bore  a 
stamp  very  similar  to  the  O.  K.  stamp  of  pay- 
ing teller  No.  3.  Coming  into  the  hands  of 
the  draft  teller,  he  was  misled  into  believing 
that  the  stamp  which  it  bore  was  the  stamp 
of  Ms  bank's  own  proper  teller,  and  so  pre- 
pared the  check  executed  by  the  assistant 
cashier  to  the  respondent  bank  In  payment  of 
Johnson's  check,  and  It  was  delivered  to  the 
respondent  bank.  Within  an  hour  the  error 
and  mistake  were  discovered.  Johnson  was 
not  a  depositor  in  the  bank  and  had  no 
funds  therein.  The  respondent  bank  was  Im- 
mediately notified,  and  the  Johnson  check 
was  tendered  to  It  with  a  demand  for  the 
return  of  appellant's  check.  Tbe  tender  and 
demand  were  refused.  The  appellant  bank. 
In  turn,  refused  to  pay  the  check  issued  un- 
der these  circumstances,  and  this  litigation 
followed. 

These  are  the  uncontroverted  evidentiary 
facts,  though  the  findings  of  fact  are  in  some 
respects  puzzling  and  confusing.  Those  find- 
ings are  as  follows:  "That  the  cashier's  check 
issued  by  tbe  defendant  First  National  Bank 
to  the  plaintiff  was  issued  in  payment  of  the 
check  of  said  A.  R.  Johnson.  That  the  said 
cashier's  check  Issued  by  the  First  Natiooal 
Bank  was  not  executed  by  mistake  of  said 
First  National  Bank,  nor  upon  the  erroneous 
supposition  that  said  A.  R.  Johnson  then  and 
there  was  a  depositor  In  said  bank  and  bad 
to  his  credit  the  sum  of  $2,970.  That  said  A.  R. 
Johnson  was  not  then  and  there  a  depositor 
of  said  defendant  First  National  Bank  and 
did  not  then  and  there  have  any  account 
whatever  with  said  defendant,  and  had  no 
money  whatever  to  his  credit  with  said  de- 
fendant.   That  said  cashier's  check  of  the 
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Slrst  national  Bank  was  slven  to  idalntlff 
pnnoant  to  a  sopposltlon  of  tbe  officers  of 
said  butk  that  said  A.  R.  Johnson  had  a  de- 
posit with  said  bank.  That  after  said  cash- 
ier's daedc  was  so  sItsd  by  said  First  Nation- 
al Bank  to  plaintiff,  on  the  same  day.  said 
First  National  Bank  discovered  its  said  er- 
ror and  notified  plaintiff  that  said  A.  R.  John- 
son  had  no  acconnt  with  the  said  First  Na- 
tional Bank,  ^ther  at  the  time  of  the  pres- 
entation of  said  dieck  or  thereafter,  and  had 
no  moneys  whatew  to  bis  credit  In  the  bank 
of  said  defendant,  and  notified  plaintiff  thht 
said  cashier's  check  had  been  issued  by  and 
throagh  an  error  and  without  any  considera- 
tion wfaaterw.  That  the  said  cashier's  check 
was  still  in  the  posseeslon  of  the  plaintiff, 
when  defendant  so  notified  plaintiff.  That 
the  plalntUr  did  part  with  value  and  ^ve  a 
oonslduatlon  fn  said  check  of  said  A.  K. 
Johnson  and  for  said  cashier's  check  so  Issued 
to  the  plaintiff  by  said  defendant  That, 
after  the  receipt  of  said  cashier's  check, 
{Oaintlff  gave  to  one  Miner,  the  defendant 
herein,  credit  for  the  amount  of  said  cash- 
ier's check  in  the  account  of  said  defendant 
Miner  and  credited  the  amount  of  said  cash- 
Utta  chedc  of  $2,970  upon  the  promissory 
note  of  the  said  defendant  Miner." 

[1]  It  Is  not  easy  to  reconcile  a  finding 
that  the  appellant's  check  was  not  executed 
by  a  mistake  on  its  part,  nor  upon  the  er- 
roneous suppMltlon  that  Johnson  was  a  de- 
posltoT  in  the  bank  with  a  credit  to  his  ac- 
count sufiident  to  pay  the  chedt,  with  the 
next  declaration  that  Johnson  was  not  a 
deporitor,  had  no  moilfey  whatever-  to  his 
credit  in  the  bank,  and  that  the  bank's 
chedc  "was  given  to  plaintiff  pursuant  to 
a  supposition  of  the  officers  of  snch  bank 
that  said  A.  R.  Johnson  had  a  deposit  with 
said  bank."  It  would  appear  that  the  court 
finds  that  the  check  was  not  issued  upon  an 
erroneous  supposition  of  the  existence  of  cer- 
tain facts,  while  immediately  thereafter  it 
finds  the  check  was  issued  "pursuant  to  a 
suppoEAtion"  of  the  existence  of  material  facts 
which  did  not  in  truth  exist  If  reconcilable 
at  all,  these  findings  can  only  be  reconciled 
upon  the  theory  that  the  contention  here 
stoutly  urged  by  respondent  was  that  adopted 
by  the  court,  namely,  that  there  was  no  mis- 
take because  there  was  a  lack  of  mutuality  of 
ndstake;  or,  In  other  word»,  that  the  appel- 
lant could  not  avail  Itself  of  Its  mistake  be- 
cause the  mistake  was  not  known  to  and 
shared  by  the  respondent  bank.  But  this,  of 
course,  is  not  the  law  applicable  to  a  con- 
sideration such  as  this.  Moore  v.  Gopp,  119 
CaL  429,  51  Pac.  630;  Palace  Hardware  Co. 
V.  Smith,  134  Cal.  381,  66  Pac.  474;  Hartwlg 
V.  Clark,  138  Cal.  668,  72  Pac.  149. 

[1]  We  need  not  be  at  pains  to  follow  re- 
spondent's counsel  throngh  the  dictionaries 
to  arrive  at  the  meaning  of  the  word  "sup- 
posltfon,"  as  used  in  the  finding,  nor  after 
that  to  follow  his  argument  that  the  appel- 
lant btmk  had  no  ri^t  to  "soppoae"  any- 


tmng,  and  that  the  finding  Impliee  that  It 
might  have  "supposed"  he  was  a  depoeltort 
though  of  a  trifling  sum,  and  tliat  there  Is 
no  finding  that  any  offlcer  "supposed"  he  had 
money  enough  to  pay  the  check.  The  mani- 
fest fact  is  that  "supposition"  Is  used  as  the 
equivalent  of  belief.  We  take  It  that  no  man, 
reasoning  sanely,  can,  under  the  evidence  and 
under  these  findings,  say  that  the  court 
meant  othw  than  to  declare  that  the  check 
was  in  fact  issued  under  the  belief  of  the 
officers  of  the  bank  that  Johnson  had  a  de- 
posit with  it  sufficient  to  justify  and  demand 
the  issuance  of  the  check. 

[3j  Nor  do  we  think  there  Is  any  need  of 
following  respondent's  argument  to  the  ef- 
fect that  there  Is  no  evidence  that  the  bank 
would  not  have  paid  this  check  r^rdless  of 
whether  Johnson  was  a  depositor  or  not, 
and  that  there  is  no  evidence  to  show  what 
the  belief  of  the  officers  dealing  with  this 
check  waa  The  findings,  as  well  as  the  evi- 
dence, show  so  plainly  the  nature  of  the 
mistake  under  which  the  check  was  issned, 
the  notification  to  the  respondent  bank  that 
It  had  been  issued  "through  an  error  and 
without  any  consideration  whatever."  that 
it  would  be  but  a  useless  burdening  of  this 
opinion  to  discuss  such  propositions. 

[4]  Since  the  Judgment  cannot  be  supx>ort- 
ed  for  lack  of  mutuality  of  mistake,  but  one 
pToposlUon  remains,  and  the  conflicting 
views  of  counsel  upon  It  may  be  thus  stated : 
Respondent  asserts  in  effect  that,  by  virtue 
of  the  execution  and  delivery  of  this  check, 
the  liability  of  the  appellant  bank  became 
absolute;  that  by  this  act  it  foreclosed  it- 
self from  any  right  to  repudiate  its  obliga- 
tion ;  and  that,  following  the  issuance  of  the 
check,  respondent  bank  changed  Its  condi- 
tion and  parted  with  value  upon  the  faith 
of  the  assurance  of  the  check  of  the  appel- 
lant bank.  To  the  first  proposition  little 
need  be  said.  Extracts  are  taken  from  cases 
which,  within  their  facta,  are  perfectly 
sound  to  the  effect  that,  generally  speaking, 
the  certification  of  a  check,  or  a  cashier's 
check,  imports  absolute  verity.  But  these 
cases  are,  one  and  all,  in  connection  with 
facts  where  the  certificate  or  check  has  been 
Issued  without  mistake,  and  certain  under- 
lying equities  are  sought  to  be  advanced  in 
opposition  to  its  payment,  or  they  are  cases 
where,  by  virtue  of  a  change  in  the  condi- 
tion of  tbe  holder  of  the  check,  It  would  be 
Inequitable  to  allow  the  bank  either  to  re- 
pudiate it  or  to  advance  defenses  against 
it  Generally  speaking,  one  and  all  rest  up- 
on the  application  of  the  familiar  maxim 
of  equity  that,  where  one  of  two  Innocent 
persons  must  suffer  by  the  act  of  a  third,  he 
by  whose  negligence  It  happened  must  be 
the  sufferer;   Civ.  Code,  S  3543. 

The  rule  governing  such  transactions  re- 
ceived extended  consideration  In  Crocker- 
Woolworth  Bank  v.  Nevada  Bank,  139  CaL 
564,  73  Pac.  456,  63  L.  R.  A.  245,  96  Am. 
St  Bep.  168.  Ther%  amongst  other.  quota- 
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tlons  and  ettaUcon  of  antHtority,  tbe  follow- 
Ing  language  from  the  National  Bank  of 
Oommerce  t.  National  Iffecbatilcs'  Associa- 
tion, 56  N.  T.  213.  14  Am.  Bep.  282,  re- 
peated: 'It  Is  now  settled,  both  in  Bug- 
land  and  In  this  state,  that  money  paid  un- 
der a  mistake  of  fact  may  be  recovered  back, 
however  negligent  the  party  paying  may  hare 
been  In  maktog  the  mistake,  nnless  the  pay- 
ment  has  caused  snch  a  change  In  the  posi- 
tion of  13ie  other  party  that  It  would  be  un- 
just to  require  him  to  refund."  And  the 
matter  is  summed  up  by  this  court  In  the 
following  language:  "An  examination  of 
the  caeea  will  show  that,  tn  all  well-consid- 
ered adjudications,  recognition,  tacit  or  ex- 
press, la  glT^  to  these  principles.  Their  ul- 
timate analysis  amounts  to  this ;  That  plain- 
tiff, even  if  negligent,  may  recover  if  his  act 
has  not  changed  the  position  of  an  innocent 
defendant  to  his  detriment"  In  consider- 
ation, then,  of  the  one  important  question 
In  the  case,  namely,  whether,  as  found  by  the 
court,  the  respondent  did  give  a  consideration 
and  part  with  value  after  Its  reception  of 
appellant's  check,  it  may  be  said  before 
reaching  It  that  the  finding  that  "It  la  not 
true  that  the  check  of  said  A.  B.  Johnson 
at  the  time  of  the  presentation  thereof  to 
the  First  National  Bank  for  payment  was 
wholly  valueless"  Is  in  direct  opposition  to 
the  other  findings  made  by  the  court,  un- 
less It  be  construed  to  be  a  finding  that  it 
was  not  wholly  valueless  because  It  was  of 
value -to  the  respondent  In  malntainlDg  its 
unwarranted  claim.  If  not  absolutely  a  fic- 
titious check,  It  was  a  check  drawn  without 
warrant  of  law  or  fact  ui>on  a  bank  where 
the  drawer  had  no  account  whatsoever  and 
no  arrangement  for  Its  payment  The  draw- 
er's act  xinder  these  circumstances  was  crim- 
inal (Pen.  Code,  §  476a},  and  It  Is  hideed  hard 
to  conceive  that  the  court  could  have  meant 
that  the  check  had  any  value  to  the  unfor- 
tunate payee  misled  into  honoring  it 

[61  Coming  thus  to  the  principal  point  in 
the  case,  namely,  that  the  respondent  bank 
gave  value  and  consideration  after  its  re- 
ceipt of  appellant's  check  snch  as  would 
make  it  Inequitable  to  permit  appellant  bank 
to  refuse  payment,  what  the  resiiondent  bank 
actually  did  In  this  connection,  and  all  that 
it  did,  after  the  receipt  of  the  check  and 
^vltbln  the  hour  before  Its  notification  of  the 
mistake,  was  to  credit  the  amount  of  the 
check  upon  the  overdue  note  of  Miner  which 
It  held.  It  was  but  the  exercise  by  the  re- 
spondent bank  of  its  right  of  application  of 
the  funds  of  a  depositor  who  was  at  the 
same  time  Its  debtor.  But  even  this  was  not 
an  absolute  and  complete  transaction  In  the 
sense  that  there  was  any  statement  and  ac- 
count settled  between  respondent  bank  and 
Ailner.  It  was  the  mere  bookkeeper's  strode 
of  pen  wherelQ'  Miner's  commercial  account 
was  lessened  by  the  transfer  of  a  credit  upon 


bis  promlflsory  note.  It  was  not  even  n- 
garded  by  the  respondent  bank  as  a  pwf acted 
and  completed  transaction,  for.  In  pleading 
this  very  transfer,  resowndent  alleged  tiiat 
the  "credit  was  only  apparent,  and  not  real, 
in  that  the  said  credit  contained  at  said 
time  the  said  cbedc  drawn  on  the  Fbrst  Na- 
tional Bank  aforesaid  tor  the  aom  ot  92^.** 
As  an  analysis  of  the  pleading,  this  can  only 
mean  that,  if  respondent  could  bold  the  ap- 
pellant bank  to  the  payment  of  Its  chedE,  it 
was  a  real  credit,  bat,  If  It  (K>uld  not.  It  warn 
but  an  anttrent  Cfiedlt  But  aside  from  this, 
and  assomlng  that  the  changes  upon  the 
books  of  the  respondent  bank  In  the  matter 
of  Miner's  aoeonnt  irere  made  In  perfect  good 
faith  and  In  Uw  doe  course  of  busbuss,  the 
fact  still  remains  that  the  respondaDt  hank 
had  no^  upon  ^  reception  of  the  appdlant 
bank's  check  and  Its  bookkeeping  transta 
thereafter,  changed  Ite  condithm  to  Its  detri- 
ment In  any  lesal  sense  which  wonld  Justify 
its  enf(»«ed  collection  of  the  chedc  of  tke 
appellant  bank.  The  entries  whidi  It  tbxm 
made  were  all  snblect  to  Its  control  and 
could  be  (Ranged  withoat  injury  or  detri- 
ment to  tt  to  comport  and  comply  with  the 
truth.  Its  reception  of  the  Miner  check 
Justified  it  In  giving,  as  donbtlesa  it  did  give, 
but  a  tentative  credit  on  its  books  to  Miner 
(Nat.  Gold  Bank  v.  McDonald.  91  Oal  64,  21 
Am.  Bep.  697;  Btehihart  v.  Nat  Bank.  94 
Cal.  882.  29  Pa&  717.  28  Am.  8t  Bep.  182) ; 
but  because  of  Its  recei^n  at  aiveUant's 
checlc  it -parted  with  no  valne  and  changed 
its  condition  only  by  a  stroke  of  its  book- 
keeper's pen  which  another  stroke  ooold  re- 
store. The  defense  of  lade  of  consideration, 
therefore,  was  fully  open  to  the  appellant 
bank.  Thompson  v.  Koux  Falls  Nat.  Bank, 
ISO  U.  a.  281.  14  Sup.  Ct  94,  87  L.  Ed.  1063 ; 
Mann  v.  Nat  Banli;, 30  Kan.  412.  1  Fac.  579; 
Merchants'  Bank  v.  Marine  Bank,  8  Gill 
(Md.)  96,  43  Am.  Dec.  800;  Central  Nat 
Bank  T.  Valentine,  18  Hun  (N.  T.)  417.  That 
defffiise  is  abundantly  eataMlshed. 

The  Judgment  and  order  appealed  from 
are  therefore  reversed. 

We  concur:   MGLVIN,  J.;  LOBIGAN,  J. 


BRIMMBR  V.  SAUSBURT  «t  aL 
(U  A.  8347.) 

(Supreme  Court  of  California.    March  27, 
1914.) 

1.  Vendoh  and  Pubchaseb  (8  6*)— Validitt 
OF  CONTBACT— Title  of  Vendob. 

The  fact  that  one  who  contracts  to  sell  a 
piece  of  land  is  without  title  thereto  at  the 
time  of  making  the  contract  does  not  make  ths 
contract  void,  in  the  absence  of  deceit,  con- 
cealment, or  false  representations  upon  which 
a  purdiascr  was  entitled  to  rely. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8S  4,  S;  Dee.  Dig,  | 
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AHD  Nom  (S  fiS9*>— FwDura»— 
Wawx  Of  CoNSiDSRATiON— Fraud. 

'Wbere  the  defense  to  an  action  npoo  ■  a 
promiMcry  note  waa  want  of  comideratloii  and 
fmnd.  fiaaban  that  thi  note  w««  liraa  by  ttie 
varchkaers  o(  land  under  an  executory  contract 
of  sale,  in  settlement  of  a  claim  against  them 
for  dam^es  tor  failore  to  pay  an  iastiillment 
doa  axkder  the  coatiact,  that  prior  to  the  aae* 
cation  of  the  note  the  Tender  had  aeld  the  prop- 
erty  to  another,  and  that  be  concealed  that  bet 
from  tbe  purchaaer,  do  not  support  a  Sudsmont 
tor  the  derendants,  since  they  do  not  show  wheth- 
er the  rishta  of  tbe  deleadaata  ware  imierved 
in  the  aal^  aod,  if  thay  weie  pnaerved.  the 
conceaJment  of  the  eale  did  sot  amount  to 
fraad. 

[Ed.  Note.~For  other  cases,  see  Billa  and 
Motea.  Cent  I>i|.  H  10U-191S,  De& 
Dig.  I  fi39  •] 

In  Bank.  Appeal  ttosa  Sopertor  Oonrt; 
Imperial  County;  Franklin  J.  Cole,  Jndgfc 

Action  by  H.  W.  Brimmer  against  F.  M. 
SaUabnry  and  another.  Judgment  ft»r  d^ 
feodants,  and  plaintiff  appeala.  Revened, 
with  dlnetlons. 

Samuel  H.  Fardue^  ct  Los  Angeles,  tor 
appellant  ConkUng  ft  Brown,  of  Bl  Centro, 
for  respondents. 

HENSHAW,  J.  This  appeal  l8  from  the 
Jadgment  apon  the  Judgment  roll  alona 
PlalnUfl  hrongtat  his  action  to  enforce  the 
collection  of  a  promissory  note  In  tbe  tfum 
of  $500  execnted  by  defendants.  Defend- 
ants aoBwered,  alleging  lack  of  oonsldera- 
tlon  and  frand  In  the  proenmoent  of  the  In- 
•tntment  The  fftCts  In  this  regard  alleged 
ud  fimsd  by  tbe  court  are  the  following: 
In  1008  defendants  entered  Into  an  agre&> 
ment  with  the  plalatUf  to  purcfaaee  a  piece 
tf  land  owned  1^  plaintiff  in  Imperial  coun- 
ty tor  the  sum  of  «6,2S0,  $2,900  of  which 
tmomit  was  p^ble  May  i.  1909,  the  re- 
DMhider  at  a  later  date  in  the  same  year. 
On  tlie  27th  day  of  April,  1900,  "the  plaintiff 
nsdnded  the  mid  contract  in  toto  and  sold 
flie  said  iwoperty  to  one  A.  A.  Ooz,  witlurat 
the  knowledge  or  coneent  of  the  defendants , 


or  atttar  af  than.'*  nmltw.     tte  tMh 
day  of  Apiil.  1M9.  platattff  eaaw  t*  defMMl- 
MitB.  who  WW*  aaaMa  to  aaka  tha  fortik< 
of  an  cxccatotT  eentiact  for  tte  mie  of'  conHag  mjmmft  tSMO  vpm  May  1st,  and. 

^£.*!S!!f!i         ^5L*^J!?^^'«'*'«»"^  tha  ffcet  tl»t  ha  had 

tlw  eeatract  was  catered  iatu,  aoU  the ,        tk«  uoi-mu.   ■  ^  tt^t  ^ 

to  mnother.  U  not  aofficient.  since  it  does  PWPW.  threateaad  than  that  h* 

nesatin  the  posnbflitr  that  the  ri^ts  of  woM  cowBeoca  an  actioa  agalnat  ttwm  for 
porcluaer  were  lestiiaJ  ta  aveh  sale.  speeUe  wtorcamettt  of  OMt  coatraeC  to  pur- 

_^fBd-  ^«te.-^>Dr  other  easca,  bm  Vaador  aad I  tteaa  If  tber  did  not  mka  the  Daywant 

rTl  „  „         I  aad  had  aa  maaas  of  kaowing  that  plaintiff 

or    Co5tbaci--Sal«  bt  ^MWjaToAT  1  P*?-^^?^  ^  ^'^'^ 

■  being  unahle  to  meet  the  paymeat  of  W.B0O 

vendor  does  not  hreach  a  contract  tor      I  doe  oa  the  lat  of  May.  and  baltevtag  that 
I  tt^iSiS  S'tht"7£cS.jr2d5r'Sj  i  "S'  ^«  to  thta  eff«rt  waa  la  Mil  A>ro. 
coBirvct ;  but.  where  the  puwhascr's  rights  are  *»"  tbat  plaintiff  had  a  right  to 

no<  protected,  the  sale  amounts  to  a  breach  of  iaslst  npoa  Its  dae  perfbrmance  and  would 
contract  and  a  fnnd  upoa  the  parobaaer.  bring  actten  agalast  them  to  anforre  such 

doe  performance,  without  aay  other  conatd- 
erattea  aad  ao  without  aay  romildenttoti  at 
all.  they  executed  to  plaintiff  In  aattlomeat 
of  the  controreray  and  for  rollnqulahiuont 
of  plaintiff's  demands  the  note  far  |000  which 
la  the  sabject  of  this  Utlgatlon.  Under  thaaa 
flndtngs  the  court  condnded  that  platatlff 
was  not  entitled  to  reoorw  and  gave  Judge- 
ment for  defendants  accordingly.  Plaintiff 
haa  appealed,  asserting  that  under  the  uxh 
thorltiei  and  rule  of  dedslDn  in  this  atafee 
he  was  neither  in  default  nor  had  ha  rlolated 
his  contract  by  the  conTCQTUMe  of  the  prop- 
erty to  Oox;  that  be  was  under  no  doty  to 
advise  defendanta  of  this  cwiTeyaneo.  and 
that  ttisrefore  bla  failure  to  do  M  waa  not  a 
concealment  amounting  to  fraud;  that  the 
single  condition  Imposed  upoa  him  by  his 
contract  waa  to  make  a  good  and  aniBtdont 
deed  to  the  defwdaats  when  the  laat  pay- 
m«t  was  due  and  tendered ;  that  thla  doty 
did  not  run  concnrfently  and  biterdepond- 
ently  with  defendanta*  obltgatloa  to  pay  ^« 
Installment  of  $2^;  that  Gonsaquflutly 
fendanta  ware  in  default,  and  ha  (plalntltn 
was  not  (lUU  t.  Orlgsh^,  8B  OaV  OM; 
Gode,  S  1438);  that  notwlthatanding  the  con- 
Tciynnoe  of  Oke  property  ha  had  A  1^1 
of  action  to  enforce  the  laataUmcnt  pay*****!?! 
of  19,000;  and  that  hla  torbaaraaca  "O  to 
and  hla  acreoment  with  dottndanta  to  a^^. 
dOD  tbe  contract  was  a  good  and  leial  cox* 
alderaUon  for  tbeir  promiaaory  note,  „ 
Thus  are  preaented  the  contentUmt  "v*^  , 
tbia  appeal*  and  for  their  proper  «n«*"*VVti- 
tton  a  rerlew  of  our  4arUlona  bacomeH  ^ 


flitl 


peratiT&   The  flrat  of  those  which  may 
mentioned  la  Baaton  ▼.  Montgomery,  90 
307,  27  Pao.  260,  SIS  Am.  Bt  Kop.  128.    *  "  * 
case  arising  In  a  contrororsy  over  an 
tory  contract  fbr  tbe  sale  of  land  w>»oro  ■ 
was  asserted  that   tfce  «ndo«'«  title 
radically  defectlre,  thla  ooort  declared  t  f"« 
it  wae  not  necesaarjr  |3iat  the  wudor 
be  the  abaolnts  owner  of  the  property  at  ti>* 
time  he  enters  Into  tlie  agreement  «  ■"■r; 
"An  equlUble  e«tate  *n  l""**-        Ji*^*'  *w 
become  tbe  owner  of  the  land,  la  muo»i 
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the  rabjMt  of  nla  m  Is  ttie  land  UmU. 
•  *  *  If  the  ■sxaetuflAt  ia  m&de  hj  talm  In 
good  fUtb,  nnd  be  bas  at  tiw  ttme  nidi  an 
invest  In  tbe  land,  oi^  Is  so  altoated  with 
Ktet&tee  Oterato  that  he  can  cury  Into  ef- 
fect tSxt  agreement  on  his  part  at  the  time 
whoi  be  bas  agreed  so  to  do,  it  will  be  up- 
held. We  cannot  lose  right  of  the  jfvapaA- 
tlon  that  In  this  oouutry,  where  valnea  of 
land  fluctuate  ts^UDj,  and  where  Ixansfers 
are  so  frequmt  U  is  Tery  common  for  the 
purduser  of  land  to  make  a  transfer  befWe 
be  has  acqnlred  llie  title  It  would  woA 
great  Injuatioe  to  bold  that  no  tme  eonld 
make  a  valid  contract  £or  the  sale  <tf  land 
until  be  has  himself  become  clothed  with 
the  abs(date  WHb."  The  o^iaion  proceeds  to 
say  that  it  has  bew  hdd  that' where  the  rear 
dor  enters  into  sadi  a  contract  wltbont  any 
title  or  equity,  and  Is  a  mere  peculator, 
courts  will  refuse  to  enfbrce  ttie  contract  at 
his  instance  and  will  rescind  tbe  agreement 
at  the  instance  of  the  vendee,  upon  the  gioond 
that  the  contract  was  not  made  in  good 
folth.  But  it  points  out  that  this  rule  bas 
been  questioned  where  no  element  of  bad 
faith  enters,  and  has  in  some  courts  been 
distinctly  repudiated,  as  In  Dresti  t.  Jordan, 
104  Mass.  407.  Gontlnnes  the  opinion:  "It 
is  held,  also,  that  the  vendee  may  maintain 
an  action  to  rescind  the  agreement  oiran  the 
ground  that  the  vendor,  at  the  time  of  en- 
tering Into  the  agreement,  knew  that  be 
could  not  make  the  conveyance,  or  fraudn- 
lentiy  represented  himself  as  the  owner  of 
the  prranises  {Innes  v.  Willis,  48  N.  T.  Super. 
Ot  102) ;  and  that,  if,  *ubaeg%ent  to  enter- 
inff  into  the  agreement,  the  vendor  voUmtari- 
iy  put4  it  out  of  Ma  vower  to  oompiete  the 
contract — m  if  he  should  aeU  the  land  to  an- 
other pending  the  eteiatenoe  of  the  agree- 
ment— the  vendee  map  treat  the  oontraot  a« 
rescinded,  and  bring  htg  cation  for  the  depoHt. 
Bnrwell  v.  Jackson,  0  N.  T.  63S.  In  either 
of  these  cases  the  ground  for  the  rescission 
Is  tbe  fraud  of  the  vendor,  either  at  tbe 
time  of  entering  into  the  contract  or  by  his 
subsequent  acts."  A  portion  of  this  quota- 
tion has  here  been  ItaUdzed  for  the  impor- 
tant bearing  which  It  baa  i^Mn  tbe  consid- 
eration of  our  cases. 

The  next  of  these  la  Joyce  v.  Shafer,  07 
CaL  886,  32  Pac  320.  That  ease  waa  this: 
Miss  Popplewell  bad  entered  into  a  written 
agreement  with  defendants  for  the  purchase 
of  certain  land.  The  purchase  price  was  $1.- 
2C0,  which  ahe  was  to  pay  In  three  equal 
installments,  the  first  at  the  time  of  tbe 
making  of  tiie  contract,  the  second  one  year 
thereafter,  tbe  third  two  years  thereafter. 
She  paid  tbe  first  Installment  and  no  more. 
About  five  months  afl^r  the  last  paysaent 
fell  due,  defendants,  without  offering  Miss 
Porolewell  a  deed  and  demanding  payment 
from  her.  conv^ed  tbe  land  for  a  valuable 
consideration  to  one  Bryant  A  year  and  a 
half  thereafter  Miss  Popplewell  muagnf^ 


her  oontraot  to  plalntUE.  Plaintiff  ttuu  made 
no  tendw  ot  the  amount  due  on  Uie  eontiac^ 
but  commenced  bis  action,  contending  tbat 
defendanta  by  conveying  the  land  bad  pat 
it  out  of  their  power  to  comply  with  their 
agreement,  and  that  consequently  sn  offer 
of  performance  on  tbe  part  ot  the  plaintiff 
would  be  unavailing;  that  plaintiff  waa 
therefore  at  liberty  to  construe  the  contract 
as  abandoned  and  to  recover  tbe  first  pay- 
ment so  made  years  before.  A  general  de- 
murrer to  tlds  ccnnidAiat  was  sustained,  and 
the  appeal  came  before  this  court  from  the 
Judgment  which  followed.  There  was  neces- 
sarily, thwetore,  involved  In  tlw  dedston 
nothing  more  titian  the  qnestton  of  the  snS- 
dency  of  tbe  complaint— the  question  wheth^ 
er  ornot  It  stated  a  canse  of  action.  It  Is 
declared  that  it  waa  never  Intended  in  any 
of  our  cases  to  hold  that  a  purchaser  may 
upon  his  own  defoult  recover  money  paid 
by  him  when  the  vendOT  bas  not  refused  to 
complete  tbe  sale  and  the  vendee  still  de- 
cllnea  to  do  so,  and,  proceeda  tbe  opinion: 
'The  conveyance  by  tbe  vendor  was  not  a 
breadi  ot  the  contract  One  may  sdl  land 
whldk  be  does  not  own,  and  yet  be  able, 
when  the  time  of  perfUrmance  arrives,  to 
fnmlsh  a  good  titie.  In  the  meantime  the 
purdiaaer  would  not  be  at  liberty  to  disaf- 
firm tbe  contract  on  the  ground  that  then 
the  vendor  was  unable  to  make  a  good  title. 
It  would  be  Incumbent  upon  him  to  offer  to 
perform,  or  to  show  that  at  the  time  of  per- 
formance ttie  v«idor  could  not  fnmlab  the 
titie."  Here  it  is  immediately  to  be  noted 
that  a  vendor  under  an  executory  contract 
of  sale  who  has  title  may  part  with  it  under 
two  essentially  different  conditions.  He  may 
part  with  It  to  a  third  person,  vrho.  If  be 
be  not  diarged  with  knowledge  of  the  pre- 
vious executory  contract  tekes  it  freed  from 
the  obligations  of  that  contract  Such  would 
be  the  case  were  the  executory  contract  of 
sale  unrecorded.  He  may,  however,  part 
with  bis  titie,  subject  to  the  rights  of  the 
vendees  under  the  executory  contract  of  sale, 
and  thus  not  put  it  beyond  his  reasonable 
power  to  make  titie  to  his  vendees  under 
the  executory  contract  of  sale  when  In  due 
time  titie  may  be  demanded  ot  him.  In  the 
one  case  the  conduct  of  the  vendor  may  with 
propriety  be  termed  a  fraud  upon  the  ven- 
dee, since  be  has  parted  with  tbe  titie,  and 
consequenUy  with  the  security  upon  which 
his  vendee  was  entitied  to  r^y  in  tbe  mak- 
ing of  his  installment  payments,  and  after 
having  done  so  he  insists  that  these  InsteU- 
ment  payments  should  be  conttoued  without 
any  legal  assurance  to  him  that  at  the  tinie 
when  the  vendee  Is  entitied  to  demand  a 
deed,  the  vendor  will  be  in  a  position  to  con- 
vey titie.  Joyce  v.  Shafer  therefore  must  be 
read  in  coanectton  with  Easton  v.  Montgom- 
ery, and  bearing  in  mind  that  Joyce  v.  Sha- 
fer waa  before  the  court  upon  demurrer  the 
dedslim  amounts  to  this,  that  a  pleading 
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toertHy  ttkat  during  the  life  of  eadu  an  ez- 
ecatory  contract  of  sale  tho  vendor  baa  pairt- 
ed  with  tbe  title,  ta  not  snffldent  to  put  tbe 
vendor  In  default  or  to  show  an  abandonment 
by  tdm  of  the  contract  It  must  be  turtheF 
pleaded  that  the  vendor  did  this  without  re- 
servtng  and  protecting  his  vendee's  rights 
onder  the  executory  contract — allegations 
which  did  not  appear  In  Joyce's  oomplalnt 
The  next  case  is  Shlvely  v.  Semi-Tropic 
Land  &  Water  Co.,  99  Cal.  299.  33  Paa  84& 
The  vendee  under  an  executory  contract  of 
sale  had  failed  to  pay  the  installments,  in- 
cluding the  final  settlement.  Thereafter  the 
vendor  notified  him  to  make  the  payments. 
He  did  not  do  so,  and  the  vendor  tben  sold 
the  land  to  a  third  person.  Shively  sued  to 
recover  the  money  which  he  had  paid,  under 
the  theory  and  allegation  that  the  contract 
had  been  mntoally  rescinded.  Hie  opinion 
holds  that  the  mere  conveyance  by  the  de- 
fendant did  not  amount  to  such  rescission^ 
but  that  the  angwer  of  defendant  Itself  ad- 
mits and  declares  swdi  a  resdsaion,  and 
therefor*  Sblvely  was  entitled  to  his  re- 
covery. 

aa34)erlno  v.  Roberts,  109  Cal.  125,  41  Paa 
SS7,  also  came  before  this  court  npon  the 
jodgmoit  after  the  sustaining  of  a  general 
demnrrer  to  the  complaint.  This  aim  was 
the  case  of  annual  payments  to  be  made  un- 
der an  executory  contract  for  the  sale  of 
land,  and  a  conveyance  by  the  vendor  during 
the  life  of  it  The  action  was  brought  to 
recover  the  first  Installment  paid  and  for 
damages.  Thla  conrt  held  that  the  mere  al- 
legation of  a  conveyance  to  a  thltd  party  of 
the  premises  contracted  to  be  sold,  pending 
the  contract  and  before  the  time  of  its  com- 
Irieted  performance,  did  not  of  itself  allege  a 
breach  authorizing  the  purchaser  to  rescind. 
The  complaint,  containing  only  this  allega- 
tion of  a  conveyance  and  failing  to  allege  a 
repudiation  of  the  contract  or  a  refusal  to 
carry  It  out  or  a  parting  with  title  under 
such  conditloDs  as  that  It  could  not  be  car- 
ried ont,  did  not  show  a  violation  of  the 
contract,  and  an  allegation  that  the  act  of 
the  defendant  In  conveying  the  land  "pnt  it 
abeolnt^y  without  his  i>ower  to  perform  t^e 
contract"  waa  a  mere  legal  conclusion  Im- 
properly drawn  from  the  fftct  of  the  convey- 
ance itsell-  Herein  the  court  said  (tjuotlug 
with  approval  from  Shively  v.  Semi-Tropic 
Land  A  Water  Co.,  supra) :  "It  does  not  nec- 
essarily follow  from  such  transfer  that  de- 
fradant  has  placed  it  out  of  his  power  to 
comply  with  the  terms  of  the  contract  Such 
transfer  creates  no  breach  of  the  contract 
Non  constat,  but  plaintiffs  rights  were  ex- 
pressly reserved  by  Its  terms.  •  •  • 
Plaintiff  is  not  entitled  to  recover  the  money 
paid  until  he  shows  the  default  of  the  de- 
fendant This  question  was  directly  present- 
ed in  Joyce  v.  Shafer,  supra,  and  It  was 
there  held  that  a  conveyance  by  the  vendor 
was  not  a  breach  of  the  contract,  and  a  de- 
marrer  was  sustained  to  the  complaint  for 
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that  reason.  We  are  mitlreAy  satisfied  wlfb 
the  principle  laid  down  in  that  caae." 

Hanson  v.  Vox,  IfiS  Cal.  106,  99  Fac.  489, 
20  L.  B.  A.  (N.  a)  338.  182  Am.  St  Bep.  78( 
was  a  demand  made  by  the  vendee  under  such 
an  executory  contract  for  an  annulment  of 
tbe  contract  upon  the  ground  that  at  the  time 
of  entering  into  it  the  vendw  (defendant) 
had  no  title,  and  it  was  held  upon  the  an- 
tborlty  of  the  cases  above  cited  that,  in  the 
absence  of  fraud,  a  mere  lack  of  title  or  in- 
completeness of  title  was  not  sofBclent  to 
JoBtify  the  vendee  In  repudiating  the  con- 
tract, for  the  vendor  was  not  under  its  terms 
obligated  to  convey  a  title  until  many  months 
thereafter,  and  could  not  be  pnt  In  default 
by  a  premature  demand  to  that  effect 

Tbe  case  of  Backman  v.  Park,  157  Oal.  60Si 
108  Pac.  686,  187  Am.  St  Bep.  163.  was  tbe 
case  of  an  execntoxy  oontract  of  sale  made 
by  one  not  having  mie  bat  agreeing  to  con- 
vay  title  within  a  sttpolaJwd  time.  She  se- 
cured such  title  within  the  time  and  tender^ 
ed  the  deed  demanding  payment  Tke  dO' 
Cense  was  that  the  contract  itself  was  fraod.* 
ulent  and  void  becaose  at  the  time  of  its 
execntion  the  plaintiff  did  not  have  the  title. 
In  support  of  this  position  Baston  v.  Moat/- 
gomery,  supra,  was  relied  on..  It  was  held 
that  Easbon  v.  Montgomery  was  not  authority 
for  the  rule,  that,  while  it  was  stated  that 
such  had  been  the  rollng,  tbe  ruling  was  not 
affirmed  by  tWs  court,  and  Easton  v.  Mont- 
gomery itself  declares,  as  above  stated.  Chat 
the  correctness  of  the  role  has  been  both 
doubted  and  repudiated.  It  was  held  that 
under  our  decisions,  in  the  absence  of  fraud 
or  an  equivalent  mistake,  an  executory  con- 
tract for  the  sale  of  land  made  by  a  vendor 
without  title  may  be  enforced  by  him  upon 
the  procurement  and  tender  of  title  within 
the  time  limited  by  Ills  contract 

The  last  of  our  cases  is  Crane  v.  Ferrier- 
Brock  Development  Co..  164  Gal.  676.  ISO 
Pae.  428.  This  was  an  action  by  the  vendee 
under  an  executory  contract  for  sale  of  land 
for  a  Judgment  of  rescission.  This  case  also 
came  before  the  court  upon  general  demurs 
rer  sustained  to  the  complaint  The  charge 
was  that  the  vendor  bad  induced  the  vendee 
to  enter  Into  the  contract  of  sale  by  fraudu- 
lently misrepresenting  that  It  had  good  title 
to  the  land,  when  in  fact  it  had  none,  nor  any 
Interest  whatsoever  in  the  land.  The  Judg- 
ment following  tbe  sustaining  of  tbe  general 
demurrer  was  here  reversed;  this  court  say- 
Ing  that  the  allegations  showed  ground  tor 
rescission  within  tbe  rule  declared  by  all  of 
our  decisions.  It  la  further  declared  that 
respondrat's  reliance  upon  Joyce  v.  Shafer 
Is  not  well  fonnded;  that  Joyce  v.  Shafer 
and  otber  like  cases  Involve  a  consideration 
of  contracts  made  In  good  faith;  and  that 
the  principle  of  law  declared  by  them  was 
that  a  vendee  In  default  could  not  recover 
payments  made  under  an  executory  contract 
until,  by  due  offer  of  performance,  he  has 
relieved  hlms^  from  default  and  ^a^d  bis 
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TODdor  In  defftiflt  Tbe  opinion  In  Onne  t. 
Feriler-BrodE  Development  Co.,  quotes  tbe 
language  of  Jinjce  t.  Sbafer  wltb  a  de(dara- 
tlou  tbat  "Oxia  is  a  true  statement  of  the  law 
as  applicaole  to  a  eolt  to  rescind  tbe  con- 
tract, or  to  recorer  tlie  money  paid  thereon 
after  a  rescission  upon  the  ground  that  the 
vendor  has  himself  broken  the  contract" 
This  decision  therefore  holds,  In  accordance 
wltti  all  authorities  our  own  as  well  as  those 
of  other  Jurisdictions,  that  the  vendee  ma^ 
rescind  an  executory  contract  for  fraudulent 
misrepresentations  of  the  vendor  as  to  tiw 
matter  of  title  upon  wblidi  the  vendee  was 
justified  In  relying,  and  It  further  declares 
In  accordance  with  our  unbroken  rule  of  de- 
cision that  the  mere  allegation  of  a  sale  by 
the  vendor  of  his  title  does  not  show  aatSi  a 
brea<Ai  as  to  jnMty  the  vendee  in  treating 
the  contract  as  rescinded. 

[If  tl  This  completes  the  ravlew  of  onr  de> 
dslons,  and,  to  snmmaiize,  they  hold,  first, 
that  a  contract  to  weH  a  piece  of  land  by  one 
without  title  wlU  not  be  held  fraudulent  and 
void  by  virtue  of  the  mere  fftct  that  Hue 
vendw  had  not  such  tttle.  Deceit,  conceal- 
ment, or  false  representations  upon  which  a 
vendee  was  oitltled  to  rely  wUI  of  counw 
avoid  such  a  contract;  but  where  the  deal- 
ings between  the  parties  are  openhanded,  and 
where,  as  Is  the  general  rule,  the  voidee  Is 
duirged  with  the  duty  of  aoaoirlng  his  own 
knowledge  of  the  condition  of  the  vendor's 
title,  such  contracts  will  be  enforced  upon 
the  theory  that  the  vendee  contracted  with 
bis  eyes  open  and  contracted  not  In  the  be- 
lief that  the  vendor  did  have  titles  but  m  the 
expectation  that  he  would  be  able  to  make 
title.  Second,  our  adjudications  hold  that,  in 
an  action  for  breadi  of  contract  based  upon 
a  conveyance  by  the  vendor  to  a  third  person 
during  the  existence  of  such  an  executory 
oiuitract  of  sale,  the  avermoit  merely  that 
the  vendor  has  sold  does  not  state  a  com- 
plete cause  of  action;  the  reason  being  given 
In  Easton  v.  Montgomery,  supra,  and  repeat- 
ed and  reaffirmed  In  the  Shlv^  Oi^,  supra, 
and  again  In  the  Oarberlno  Gase^  supra.  The 
^st  of  the  matter  tttea  is  this  that  a  vendee 
Is  oititled  to  r^  upmi  the  security  of  the 
vfflidor's  title,  whatever  it  may  be.  In  the 
making  of  his  installment  payments. 

[S]  A  vendor  wUI  not  have  breached  his 
contract  if  he  shall  have  conveyed  the  prop- 
erty subject  to  or  under  drcumstances  such 
as  do  protect  the  riflfhts  of  his  vmdee.  But 
whoe  his  convej^ce  has  been  in  dlsr^rd 
-of  those  rights,  under  sndi  circunwtances 
that  thoae  rights  are  not  protected,  then  this 
Is  a  breach  of  contract  and  a  fraud  on  the 
vendee.  Where  a  vendee  contracts  with  one 
having  none  or  an  Imperfect  title,  he  con- 
tracts  In  the  hope  or  expectation  that  the 


vendor  may  be  able  to  perfect  ttw  tltts  Sodi 
Is  not  the  case  where  the  vendor  has  title 
and  thereafter  parts  with  It  Of  the  essence 
of  the  contract  is  the  security  to  the  vendee^ 
in  hia  payments,  of  the  title  which  tbe  vendor 
has,  and,  if  the  vendor  parts  with  that  title  to 
tbe  impaixmeat  or  destnuHion  of  that  seen- 
ilty,  tbe  vendee  may  be  heard  justly  to  com- 
lOidn,  and  it  is,  <tf  course,  no  answer  to  aay 
that  tbe  vendor  thereafter  may  be  able  to 
go  into  the  open  market  and  repurchase  the 
property.  Common  experience  tells  us  that 
such  an  expectation  Is  In  its  nature- but  a 
remote  possibility  and  that  such  a  vendor 
has  not  the  slightest  Intention  of  so  doing. 

[4]  Coming  once  more  directly  to  the  case 
at  bar,  the  qoestlon  of  oonslderattott  ta  no 
consideration  for  0ie  promissory  note  in  suit 
will  be  answered  as  Is  answered  the  ques* 
tUm :  W«e  the  vradees*  righto  under  their 
executory  contract  protected  under  the  sale 
which  the  plaintiff  made?  Herein  it  makes 
no  difference  whetner  the  sale  was  made  be- 
fore or  after  the  default  of  the  vendees,  and 
therefore  the  motion  in  this  case  to  amrad 
the  record  by  striking  from  it  a  certified  an- 
swer flled  In  Uie  court  of  appeals  need  not  be 
considered.  The  record  here  is  not  in  such 
condition  as  to  enable  us  to  answer  the 
question  whi(^  we  have  propounded.  The 
answer,  as  has  been  said,  charged  fraud  and 
lack  of  oondderatlmL  The  finding  of  tbe 
court  la  tlutt  the  fmud  was  In  the  conceal- 
ment frcHu  the  defoidanto  of  the  fact  i^at 
plaintiff  '*had  previously  rescinded  the  con- 
tract and  had  sold  the  said  property  to  the 
said  Cox."  As  we  have  been  at  patos  to 
diow,  the  mere  sale  was  not  a  resdsston. 
The  mere  concealment  could  not  therefore  be 
a  fraud.  The  vital  question  is  whether  the 
sale  to  Cox  was  made  in  disregard  and  In 
sacrifice  of  defendants'  security  growing  out 
of  plaintiff's  ownersUp  of  the  land.  If  the 
sale  was  so  made,  then  unquestionably  there 
was  no  oouEdderation  for  ttie  promissory  note 
and  plaintiff  would  not  be  entitled  to  recover. 

however,  the  sale  was  made  with  due  re- 
gard to  those  rights,  then,  as  plaintiff  would 
have  committed  no  breach  of  hla  contract 
i^d  no  fraud,  It  could  not  be  said  that  there 
was  no  consideration  under  plalntUTs  for 
bearance  to  sue  and  agreement  to  rescind  the 
contract 

It  apitearing  therefore  that  tbe  judgment 
is  not  smiportod  by  the  findings,  it  is  revers- 
ed, with  direction  to  Che  trial  court  to  per^ 
mlt  such  amendmente  to  the  pleadings  as  will 
dJrecUy  present  the  vital  issue  in  the  case, 
and  to  retry  and  determine  the  action  under 
the  law  as  here  set  forth. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  MELVIN,  J.i  LOBIOAN.  J.;  8L0SS,  J. 
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SUNSBT  UJUBBB  00.  ▼.  BAOHBLDBB 
M  sL   (8.  F.  68SL) 

OBoprtne  Ooart  •(  GalUwnla.  UuA  ST, 
1Q14.) 

1.  UEaajLtaca*  limrs  (t  188*)— Nonoi  Tna 

TO  FlLB— BtATUIOBT  PBOTXSXOMB. 

Where,  in  a  suit  to  foreclose  a  mechanical 
nen,  tbe  undisputed  evidence  showed  that  the 
oinier,  iHrectiDg  the  work  himself  without  let- 
tinx  it  oat  by  contract,  took  pofleesiion  of  the 
buudinx  January  1,  1006,  and  continnously 
lived  therein,  and  that  no  work  waa  done  on 
tbe  building  from  January  1,  1009,  until  some 
time  in  April  tollowioK,  &  finding  that  there 
VHM  no  ceasatlon  of  labor  on  the  boilding  for 
30  coDsecntive  days  between  January  1,  1900, 
and  December  11  following,  when  the  building 
miB  folly  completed,  wan  contrary  to  the  evi- 
dence, and  under  Code  Ctv.  Proc  |  1167,  ai 
udating  in  1900,  the  occupation  of  the  building 
by  the  owner  and  the  cessation  of  work  there- 
on for  80  consecntiTe  days  set  the  time  mn- 
mng  for  tte  conitmotlve  completion  of  the 
bniimng.  and  eoatToUed  tiie  time  withhi  which 
a.  materialman  must  file  his  claim  for  Ilea. 

[Ed.  Note. — For  other  cases,  aee  Mechanics' 
Liens,  Cent  Dig.  ||  100.  102-20T;  Dec.  Dig.  { 
1S2.*] 

2.  MOBTOAOEB  ({  161*)— PUMmSS— BfBCHAIf* 

ic'B  Lun. 

Where  a  materialman's  lien  ma  not  filed 

within  the  time  prescribed  by  Code  Civ.  Proc  I 
11S7,  as  existing  in  1900,  a  mortgage,  ezecnted 
by  the  owner  after  the  materialman  had  begun 
to  fnnrish  material,  was  paramoont  to  any  uen 
in  favor  of  the  materialman, 

[Ed.  Note.--For  other  cases,  see  Mortgages, 
Cent  Dig.  {|  307.  809-Sll,  314-329,  382-£i6; 
Dec  Dig.  I  151.*] 

3.  Appkax.  and  Erbob  (J  164*)— Bight  or  Eb- 
vncw— Bbtoppix  . 

'Where  a  mortgagee.  assertlDg  priority  for 
bis  mortgage  over  a  mechanic's  uen,  appealed 
from  so  much  of  the  decree  foreclosing  the  lien 
and  the  mortgage  as  gave  tbe  lien  priority,  the 
BUff^fee,  compelled  to  purchase  at  the  fore- 
closare  sale  after  his  appeal  to  protect  his  in- 
terests, was  not  thereby  estopped  from  prose- 
cnting  the  appeal. 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
Error.  Oent  IMg.  U  092-004;  Dea  Dig.  | 
164.*] 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  Wm.  H.  .Waste, 
Judge. 

Action  to  foreclose  a  materialman's  lien, 
by  the  Sonaet  lumber  Company  against  T.  F. 
Bachelder  and  others.  There  was  a  judgment 
for  the  foreclomre  of  tbe  lien  and  of -the 
mortgage  to  defendant  James  Rankin,  and 
dedaring  the  lien  superior  to  the  mortgage, 
and  defimdant  Ranlda  appeals.  Reversed 
with  dlracdmis. 

Walter  B.  Bode,  of  Oakland,  for  appellant 
G.  li.  Colvln,  of  Oakland,  for  respondent 

SHAW,  J.  Plaintiff  began  an  action  to 
foreclose  a  lien  on  a  house  and  lot  belonging 
to  the  defendant  T.  F.  Bacbelder,  for  the 
price  of  materials  furnished  -by  it  to  Bacbel- 
der for  nse  In  the  coostructlon  of  said  house, 
anunmtlng  to  $776.67.  James  Rankin  filed  a 
croes^mplalnt  to  foreclose  a  mortgage  for 
13,000  on  tbe  premisea.  Tbe  court  gave  Judg- 


ment lOr  tha  fondoanr*  of  tba  Uen.  and  flw 
mrartgate  for  tba  foil  amcmnt  oC  aadi.  bnt  de- 
clared that  tbe  lloi  of  iJflintl*  -was  vrUx  and 
■aperior  to  that  of  BanUn'a  mortgage.  Ban- 
kin  appeals  from  that  pert  of  the  Judgment 
whldi  dedaree  that  the  plalntim  ttcn  la 
paramount  to  tala  own,  and  directing  Iti  pey!> 
m«it  In  preference  to  bla  own'ovt  <tf  the  pto- 
oaedfl  of  the  foreclosure  sale. 

Bachelder  began  the  erection  of  the  house 
In  August  1906.  He  directed  tbe  work  him- 
self, and  did  not  let  it  out  by  contract  On 
Decembw  SI,  1908,  there  was  a  cessation  ct 
the  work  on  the  building,  and  on  the  next 
day,  January  1,  1900,  Badielder  and  his 
fiunlly  moved  Into  it  and  have  erar  since  re- 
sided  In  It  Tbe  plaintiff  furalsbed  material 
prior  to  December  31,  1908,  amounting  to 
9876.67.  of  which  $100  was  paid.  After- 
wardfl;,  In  Aprll>  1009,  phtintlfP  d^vered 
other  lumber  for  use  In  the  bouse  at  ¥93.70, 
which  was  paid  In  cash,  and  In  July,  1009. 
adiUtlonal  Itmiber  to  the  amount  of  $1244M^ 
which  also  was  paid  In  caab  at  tbe  tima 

Tbe  complaint  alleged  that  the  building 
was  fully  completed  on  December  11,  1009, 
that  Its  claim  of  lien  was  filed  for  record  on 
March  11,  1010,  exactly  90  days  thereafter, 
and  that  no  notice  of  comtdietlon  was  erer 
filed  for  record.  The  mor^ge  to  Rankin 
was  executed  by  BacheMer  on  March  9. 1000. 
and  was  duly  recorded  on  March  12,  1909; 
The  answer  of  Rankin  denies  that  the  build- 
ing was  not  completed  until  December  11, 
1909,  and  allies  that  It  was  fully  completed 
on  December  31.  1906,  and  that  It  was  tbm 
and  ever  since  has  been  occupied  and  used  by 
Bacbelder  and  his  wlte;  that  there  was  at 
that  time  a  cessation  of  labor  on  the  building, 
whl<4i  continued  for  more  than  80  days  there- 
after, and  for  more  than  120  days  prior  to 
tbe  time  of  the  filing  of  platntifTs  claim  of 
lien  on  March  11,  1910. 

[1]  The  findings  declare  that  "there  was 
no  cessation  of  labor  upon  said  buildli^  for 
the  period  of  80  consecntiTe  days  between 
the  1st  day  of  January,  1000,  and  tbe  11th 
day  of  December,  1900."  This  finding  Is  con- 
trary to  the  undisputed  evidence  in  the  case. 
Bachelder  and  his  son  testified  that  they 
lived  in  the  bouse  from  and  after  January  1, 
1900,  and  that  there  was  no  work  done  upon 
tbe  building  from  that  date  until  some  time 
in  April,  1009.  BacheMer  flue  tbe  date  as 
April  21,  1909.  During  this  time  a  Uttie 
work  was  done  in  fixing  up  the  yard  and  put- 
ting op  some  fences,  but  none  at  all  npon  the 
building.  It  Is  the  cessation  of  wcwk  npon 
the  building  f<»-  wbidi  the  material  waa  far 
nished,  together  with  tts  occupati(»i  or  use 
by  the  owner,  that  sets  tbe  time  running  for 
the  constructive  cinnpletion  of  such  bnlldlng, 
under  section  1187  of  the  Code  of  Cttvll  Pro- 
cedure, as  that  section  read  In  1900.  Roblaon 
v.  Mitchell,  160  Cal.  588,  114  Pac,  084.  We 
must  therefore  condder  the  rights  of  tite 
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parties  as  controlled  by  the  fact  tbat  the 
owner's  occupation  and  use  of  the  house 
began  on  January  1, 1909,  and  that  there  was 
a  eessatlon  of  labor  thereon  bom  Deoember 
SI,  IMS,  nntU  after  April  1«  IBOe. 

[2]  Under  tba  proTiskm  ot  said  section 
1187,  and  tlie  dedstona  ot  thts  court  constm- 
Ing  it,  it  Is  clear  that  the  lien  of  the  itlalntiff 
was  filed  too  late,  and  that  it  is  not  snperlor 
to  that  of  RanKln's  mortgage,  If  indeed  it 
exists  at  all.  The  section  provides  ttkat  "in 
all  cases  the  occupatitm  or  use  ot  a  building, 
*  *  *  by  the  owner,  •  •  •  and  cessa- 
tion from  labor  for  thirty  days  upon  any  con- 
tracti  or  upon  any  building;  •  •  •  shall 
be  deemed  eaulvalOLt  to  a  comEAetlon  thereof 
for  all  porposea  of  this  chapter";  that  "with- 
in fiwty  days  after  cessation  from  labor  i^on 
any  nnflnlahed  contract,  or  upon  any  unfln- 
Ished  building"  the  owner  moat  flls  tx  reo* 
ord  a  T«ified  notice,  stating  therdn  the  date 
on  which  sQch  cessation  actually  occurred; 
that  in  cose  he  neglects  to  do  bo  he  and  all 
persons  claiming  an  interest  in  Hm  property 
shall  be  estopped.  In  any  proceeding  to  fore- 
dose  a  llm  under  that  dkapter,  from  main- 
taining that  BQ<dk  dalm  ot  lien  was  not  filed 
in  time,  "provided,  however,  that  in  any 
eroit  all  dalms  of  lien  most  be  filed  within 
ninety  days  after  the  completion  of  said 
building."  With  regard  to  the  time  within 
which  claims  of  lien  may  be  filed  by  other 
than  the  original  contractor,  the  section  pro- 
vides that  such  claim  of  lien  must  be  filed 
after  completion  of  the  building  and  within 
80  daya  after  the  notice  of  completion  or 
cessation  of  labor  1b  filed.  In  making  the 
foregoing  quotations  we  have  transposed  the 
phrases  of  the  section  bo  as  to  place  those 
relating  to  the  same  subject  in  their  proper 
connection,  and  thereby  make  the  meaning 
clearer. 

In  Buell  V.  Brown,  131  Gal.  168,  63  Pac 
167,  we  had  this  part  of  the  section  un- 
der consideration  upon  a  t^tement  of  facts 
similar  to  that  existing  here.  In  that  case 
the  cessation  of  labor  occurred  in  November, 
1897,  and  the  claim  of  lien  was  not  filed  until 
the  following  April,  more  than  120  days 
Uiereafter.  No  notice  of  completion  or  cessa- 
tion of  labor  was  ever  filed.  Alluding  to  the 
fact  that  no  notice  of  cessation  of  labor  was 
ever  filed,  the  court  said  that  the  building 
was  deemed  completed  for  the  purpose  ot 
filing  liens  by  all  claimants  at  the  expiration 
of  30  days  after  the  actual  cessation  of  labor, 
and  proceeded  to  say:  "Ninety  days  was 
thereafter  allowed  In  which  to  file  and  record 
the  daim  of  Hen,  and  the  claim,  not  having 
been  filed  within  the  90  dayu,  was  too  late. 
It  la  claimed  that  the  effect  of  the  failure  of 
the  owner  to  file  and  record  the  notice  of  ces- 
sation of  labor  was  to  indefinitely  postpone 
the  time  within  which  the  claim  of  lien  could 
be  filed.  .  We  do  not  so  construe  the  section. 
After  stating  that  the  owner  taiUng  to  give 
the  notice  shall  be  esbvped  from  maintain- 


ing a  defense  on  the  ground  that  the  Um  was 
not  filed  in  the  time  provl^  tox  in  ttw  dup- 
ter,  it  is  e^neesly  provldsd  that  In  any 
event  all  dalnis  of  Uen  must  be  filed  wtOiin 
ninety  days  after  the  completion  of  said 
bnlldlng.'  The  statute  then  provides  what 
is  eqnivatoit  to  and  shall  be  deemed  comi^ 
tton.  Tta  proviso  should  be  read  In  oonneo- 
tUm  with,  and  oa  a  part  of,  the  soitenoe  in 
regard  to  the  owner  being  estopped  to  claim 
that  the  lien  was  not  filed  in  time.  This  con- 
stmction  gives  effect  to  and  makes  all  parts 
of  tiie  section  coimiatent  It  enlarges  the 
time  of  30  days,  formerly  given  the  material- 
man In  whldi  to  file  his  dalm  of  lien,  and 
gives  him  SO  days  after  the  filing  of  notice  ot 
cessation  of  labor  by  the  owner,  or,  In  eaas 
the  owner  does  not  file  such  notice,  then  120 
days  after  audi  cessation  from  labor.  The 
ctmstmction  contended  for  by  the  i^alntiff 
would  prolong  the  Ume  In  wliidi  a  claim  of 
lien  could  be  filed  for  years,  in  case  the  own- 
er fttUed  to  file  and  record  the  notice.  Such 
could  not  have  bem  tlie  intention  ot  the  Leg- 
islature.*' This  reasonli^  meets  wia  our  ap- 
proval, and  It  is  decisive  of  the  case  now  be- 
fore the  court  It  is  not  necessary  here  to 
determine  whether  or  not  any  lien  existed  in 
favor  of  the  plaintiff  as  against  the  defend- 
ant BaChetder.  Jndgmoit  was  given  declar- 
ing and  foreclosing  such  lien,  and  Baehelder 
has  not  appealed.  The  only  part  of  the  judg- 
ment appealed  from  by  the  appellant  is  that 
declaring  the  prlorit^r  of  the  liens,  and  directs 
Ing  the  order  of  payment  A  reversal  of  that 
part  of  the  Judgment  will  not  affect  the  other 
portion  of  the  Judgment  declaring  the  Uen  of 
the  plaintiff,  but  it  will  give  the  appellant  the 
relief  for  which  he  asks,  namely,  that  of  de- 
claring that  his  mortgage  Is  paramount  to 
any  Uen  which  may  exist  In  favor  of  the 
plaintiff  on  the  premises. 

[8]  The  notice  of  appeal  herein  was  filed 
on  May  25,  1912.  The  bill  of  exceptions  re- 
cites that  on  May  27,  1912,  at  the  sole  direc- 
tion of  plaintiff,  and  not  at  the  request  or 
direction  of  Rankin,  said  property  was  soid 
by  a  commissioner  under  tbe  decree,  and  that 
at  said  sale  plaintiff  bid  $3;700,  and  that 
Rankin  thereupon  bid  $3,760  and  became  the 
purchaser  thereof  for  said  sum;  that  at  tbe 
demand  of  the  commlasl<mer  Banldn  paid  the 
amount  necessary  to  satisfy  the  plalntUTs 
lien  and  the  costs,  and  was  given  credit  for 
the  balance  of  the  purchase  money  on  his 
own  mortgage  debt  The  plaintiff  claims 
that  by  this  proceeding  Rankin  has  accepted 
the  beneHts  of  the  Judgment  foreclosing  his 
mortgage  and  that  thereby  he  is  estopped 
from  prosecuting  this  appeal  The  claim  is 
not  a  tenable  one.  The  foreclosure  sale  was 
not  at  the  instance  of  Rankin.  It  took  place 
two  days  after  his  appeal,  and  was  made 
upon  the  demand  of  the  plaintiff.  In  order 
to  protect  his  own  Interests,  in  the  absence 
of  a  stay  of  proceedings,  BanUn  was  com- 
pelled to  appear  at  the  Anedosuro  sale  and 
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make  sndi  tdd  as  ndgbt  be  neoeaeary  to  make 
the  properlT  bring  Ita  reasonable  Talne.  'nte 
case  la  sorenieii  by  tbe  aanut  pElnctplee  aa 
where  a  defandant  MAlnat  whom  a  Jadgment 
is  Tendered  baa  appealed  after  execatlon  has 
been  taken  ont  and  cnforeed  agalnat  blm.  In 
Boch  eaaea  Hie  mle  is  aald  to  be  that  "a 
Xbroed  payment  by  execntion  aale  agalnat  a 
uHiooBsentlng  Judgment  dabtat  cannot  be 
held  to  abridge  any  ot  Ua  rlghta  upon  or 
under  appeaL"  Vermont  Marble  Co.  t.  BlaA, 
128  CaL  28.  S5  Pac  D80;  Kenney  t.  Parke. 
120  CaL  34,  02  Pa&  40;  Warner  Brns.  Oo.  v. 
Fread.  131  OaL  680,  68  Paa  lOlT,  82  Am. 
St.  40a    Hie  aanoe  principle  applies 

here.  The  defendant  BanMn  w«a  compelled 
to  submit  to  the  sale  and  protect  bla  interest 
bidding  thereat,  and  he  ia  not  thereby 
estopped  from  svailing  himself  of  an  appeal 
from  the  part  of  the  Judgment  which  is  to 
his  prtsjudlce,  and  upon  the  rerevsal  of  which 
the  remaining  parts  of  the  Judgment  will 
stand  unaffected.  If.  as  appears  from  the 
recital  in  the  bill  of  ocoeptliuis.  Rankin  has 
been  cranpelled  to  pay  a  portion  of  the  claim 
of  plaintiff,  by  reason  of  the  enforcement  of 
tbe  pert  at  tbo  judgment  fMm  -whUb  he 
has  appealed,  and  whidi  la  now  rerersed,  he 
will  bare  Ms  remedy,  as  provided  in  section 
967,  Code  of  CMl  Procedure,  by  acdon 
against  tbe  plaintiff. 

The  part  ot  the  judgment  appealed  ftom 
is  rerersed.  Tbe  oourt  below  Is  directed  to 
retry  tbe  lame  between:  the  plaintiff  and 
the  defimdant  Rankin  aa  to  cessation  of 
labor  on  the  bolldlng  for  80  daya  between 
the  1st  day  of  January,  190fr,  and  tlw  Uth 
day  of  Deonnber,  1900,  and  to  make  a  new 
finding  thereon.  If  it  finds  that  there  waa 
such  S&day  ceasatlan  of  labor,  it  wUl  enter 
a  supplementary  Judgment  that  the  lira  of 
ttie  defoidant,  Rankin,  upon  the  iseniiaes  as 
boeliibefore  adjudged,  is  prior  and  superior 
to  tbe  <3Mim  and  lien  of  the  plaintiff  herein- 
before adjudged,  and  that  Rankin  is  entitled 
to  hare  his  said  mor^ge  debt  and  costs  paid 
out  of  the  proceeds  of  any  sale  under  the 
judgment  before  any  part  of  such  proceeds  Is 
paid  or  applied  apon  the  claim  of  said  plain- 
tiff. If  It  eball  find  that  there  was  no  cessa- 
tion of  labor  on  said  building  for  30  days 
during  that  j>erlod,  it  shall  enter  judgment 
for  the  plaintiff  against  Rankin  tor  his  costs 
upon  said  trial. 

We  concur:  SL0S8,  J.;  AMGIDLLOTTI.  J. 


WEBBBR  T.  SMITH.    (Civ.  1463.) 
<Diitrfet  Court  of  Appeal.  Second  Diatriet,  Cali- 
fornia.  Feb.  18,  1014.) 

1.  Etidihck  (I  441*)— Fabol  ErxDKnca  Ar- 
nctiro  wbittwgs  —  oontbmpobaweoua 
Obai.  Aobbkheht. 

Where  plaintiff  encQted  to  defendant  a 
bin  of  nle  cmTeying  the  tangible  property  used 
by  bka  on  a  nrilk  rou^  eridence  that  there  was 
a  eontemporaneons  oral  agreement,  whereby  the 


defendant  waa  to  purchase  the  good  will  of  the 
buainesB  for  an  additional  earn,  is  not  ioadmia- 
Bible,  in  a  suit  therefor,  as  varying  the  contract 
contained  in  the  bill  ot  sale. 

[Ed.  Note.— For  other  case%  see  Evidence, 
Cent  Dig.  jK  1719,  1728-1768,  1765-1846, 
2030-2047;  Dm.  Dig.  1 441.*] 

2.  CONTBAOra  (t  32*)  —  Rbquisftes  —  Aqbbk- 
UENT8  TO  BE  REDUCED  TO  WBITIffa. 

The  foct  that  it  was  the  intention  of  the 
parties  to  reduce  an  agreement  for  the  sale  of 
the  good  wilt  of  a  business  to  writing,  wbitdi 
intention  was  never  carried  out,  does  not  affect 
the  validity  of  tfaat  agreement,  nor  show  that  It 
waa  not  a  completed  transaction. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  159  ;  Dec.  Dig.  {  32.*] 

3.  8AU:a  ({  409*)—REi[EDiEa  or  Sellbb— Ao- 

TION— AOBEEMBNT  TO  OlVB  NOTE. 

Where  a  buyer  agrees  to  execute  a  note  for 
the  purchase  price  of  the  good  will  of  e  busi- 
ness, but  later  repudiates  his  agreement,  and  re- 
fuses to  execute  the  note,  the  sdler  Is  «ititled 
to  recov«r  the  amount  immediately,  even  though 
there  was  no  evidence  as  to  tbe  date  when  the 
note  was  to  mature. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dfg.  S  1190 ;  Dee.  Dig.  !  409.*] 

4.  Appk&l  ahd  Bbbob  (t  1002*)— Review— 
VEaDiei^-CoKTt.icTiNa  Btidbncb. 

A  verdict  based  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal,  although  a  ver- 
dict for  the  opposite  party  would  have  been 
amply  supported-  by  tbe  evidence. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3035^^7;  Dec  Dig.  % 
1002.<3 

Appeal  txom  Superior  Court,  Loe  Angeles 
County;  John  L.  Childs,  Judge. 

Action  by  R.  W.  Webber  against  Albert 
Hatcher  Smith.  Judgment  for  the  plain- 
tiff, and  defendant  appeals.  Affirmed. 

G.  A.  Olbbs,  of  Pasadena,  for  appellant. 
A.  Uncoln  Rowland,  of  Pasadena,  for  re- 
spondent 

JAMES,  3.  Appeal  from  a  judgment  en- 
tered against  defendant  The  action  was 
brought  to  recover,  first,  an  amount  of  mon- 
ey  alleged  to  be  owing  to  plainOff  from  de- 
fendant as  the  purchase  price  of  the  good 
will  represented  by  a  milk  rout&  Tliere  was 
a  second  cause  of  action,  which  it  is  not  ma- 
terial to  take  notice  of,  as  there  is  no  con- 
troversy over  tbe  correctness  of  the  adjust- 
ment of  the  matters  concerned  therdn. 
Plaintiff  testtfled  that  he  sold  to  the  defend- 
ant tbe  equipment  and  business  connected 
with  Ids  milk  route  in  tbe  dty  of  Pasadena 
for  the  sum  of  $4,000.  A  biU  of  sale  was 
proved  to  bare  been  made  which  covered  all 
of  the  tai^ble  property,  made  up  of  auto- 
mobile deUvery  wagons  and  a  truck,  milk 
bottles,  etc. ;  the  price  Axed  as  the  ctmstder- 
atlon  therefor  being  tbe  total  amount  of 
$2,620.  Plaintiff  testified  that  the  differ- 
ence between  the  amonnt  represented  In  tbe 
bili  of  sale  and  ttie  $4,000  was  to  be  cover- 
ed by  a  promissory  note  of  dtfendant  for  tbe 
sum  of  $1,000,  and  the  balance  to  be  paid  in 
cash.  He  testified  that  at  the  thne  the  bill 
of  sale  was  made  there  was  some  talk  about 
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dr&wing  a  oontract  covering  the  sale  of  tbe 
ndlk  ront^  and  that  defendant  said  that  he 
did  not  think  he  conld  word  such  a  contract 
rij^t  that  evening,  "but.  If  I  could  do  so,  we 
would  fix  It  up  at  that  time;  I  told  him  that 
X  didn't  think  that  I  conld  word  it  right, 
and  that  we  would  carry  It  over  until  an- 
other time."  This  promlsBory  note  was  not 
given.  It  was  agreed  aa  a  part  at  Qie  Hune 
transaction  that  the  jilalntUE  should  he  em- 
ptied by  the  defendant  aa  foreman  at  a 
salary  of  per  month,, and  pursuant  to 
this  employment  he  continued  to  deliver  milk 
0T&[  the  same  route  that  he  bad  theretofore 
managed.  The  deftmdant,  when  settlement 
was  demanded  of  him  at  a  later  dat^  denied 
that  he  had  ever  purchased  the  milk  route 
from  plaintltC.  The  plaintiff,  prior  to  the 
making  of  tiie  bill  of  sale,  had  been  indebted 
to  tbe  defendant  for  a  la^  amount  of 
milk  furnished  by  the  latter  from  month  to 
month,  ai^  which  chargea  he  was  unable  to 
meet  It  was  because  of  his  inablU^  to  pay 
his  d^ts  that  the  defendant  took  over  the 
delivery  equipment.  The  amount  mentioned 
in  the  bill  of  sale  was  about  the  amount  of 
Indebtedness  that  was  canceled  by  the  trana- 
fbrrlox  of  the  property  therein  described. 
The  Jury  sitting  at  the  trial  returned  a  ver- 
dict in  favor  of  plaintiff  for  the  sum  of 
$1,000,  which  was  based  npon  the  claim  of 
the  plaintiff  as  to  the  agreement  of  defend- 
ant to  pay  him  for  his  milk  route. 

t1,13  It  is  contended  on  behalf  of  appel- 
lant that,  as  there  was  a  writing  (meaning 
the  bill  of  sale)  which  expressed  tbe  agree- 
ment of  the  parties  as  to  the  sale  and  pur- 
chase of  the  delivery  eQuipment  property,  tbe 
writing  la  preaamed  to  Include  all  of  the  mat- 
ters agreed  upon  between  the  parties.  It 
may  be  noted  here  that  there  was  no  ob]eo< 
tlon  made  to  the  Introduction  of  evidence 
tending  to  show  an  oral  agreement  In  addi- 
tion to  and  outside  of  that  expressed  by 
the  writing,  covering  the  matter  of  the  sale 
of  the  milk  route  aa  separate  from  the  de- 
livery equipment  And  even  though  such 
objection  had  been  made,  and  the  point 
thus  preserved,  the  rule  adverted  to  would 
not  be  applicable,  because  the  subjects  dealt 
with  in  the  bill  of  sale  were  distinct  and 
separate  from  that  abont  which  it  was  claim- 
ed an  oral  agreement  had  been  made.  Tbe 
bill  of  sale  specified  and  covered  the  tangible 
property.  The  intangible  property  was,  ac- 
cording to  plalntlfTs  testimony,  the  subject  of 
a  separate  agreement  which  It  was  the  Inten- 
tion of  the  parties  to  express  In  writing,  but 
which  was  not  reduced  to  that  form.  Tbe 
mere  fact  that  it  had  been  the  Intention  to 
make  a  writing  covering  the  conditions  of  the 
sale  of  the  milk  route,  and  that  such  writing 
had  never  been  made,  would  not  affdct  the 
validity  of  the  contract  as  it  was  represent- 
ed to  have  been  made  by  the  plaintiff,  nor 
entitle  It  to  be  viewed  in  any  other  light 


than  that  of  a  completed  tnuuactlon,  enept 
as  to  the  execatUm  of  It 

[S]  Plaintiff's  testimony  was  fortJier  to  the 
effect  that  a  promissory  note  waa  to  be  gtv- 
en  representing  |1,000  of  the  balance  which 
was  to  be  paid  to  him  defendant  It 
does  not  appear  that  anything  waa  said  as  to 
when  ttiis  note  was  to  mature.  The  dtfend- 
ant  at  a  date  more  ttian  a  month  anbaeqnent 
to  the  time  of  the  alleged  pundiase,  sold 
and  disposed  of  all  of  tibft  equipment  pnz^ 
chased  by  him  from  the  plaintiff,  and  the  par- 
chaser  thereof  appropriated  ttie  milk  route 
which  had  formerly  been  the  property  of 
the  plaintiff.  To  be  sure,  it  was  testlfled 
that  this  route  was  not  pretended  to  be  sold 
by  the  deCuidant  to  the  purchaser  tit  the 
equipment;  but  tbe  tact  was  that  they  did 
appropriate  it,  and  there  was  some  testi- 
mony teodins  to  show  that  It  was  ccmsldared 
as  accompanying  the  sale  of  the  other  prop- 
erty. Whether  the  promissory  note  whldt 
plaintiff  testlfled  defendant  agreed  to  exe- 
cute was  to  have  been  made  payable  on  de- 
mand, or  wiUiin  a  reasonable  time  aftw  the 
date  of  tiie  main  transaction,  becomes  inmia- 
terlal  because  in  elthw  evut;  ttte  condtttoo 
was  s^lsfled  before  this  action  waa  bron^t; 
and  it  may  be  added  that  onder  sudi  dream- 
stances,  where  the  defendant  failed  and  re- 
fused to  execute  the  note  by  repudiating  tbe 
alleged  obligation  which  it  waa  to  cover, 
plaintiff  would  have  been  entitled  to  enforce 
bis  demand  immediately  upon  such  repwUa- 
tlon. 

[4]  The  case  presented  Is  one  where  the 
jury  was  called  iq>on  to  Conmilate  a  verdict 
baaed  upon  conflictbic  testimony.  While  It 
does  appear  by  way  of  direct  testimony  and 
evidence  of  drcamatances  that  had  tbe  ver- 
diet  been  ia  ta.rm  of  defendani^  it  would 
have  been  sunwrted  by  abundant  prooJ^  still 
it  is  not  for  this  court  to  review  the  que*- 
tiona  of  tact  Tbe  Jury's  verdict  aa  to  audi 
matters  is  final  and  conduslva; 

The  Judgmokt  is  aiBrmed. 

We  concur:  OONRBT,  F.  J.;  SHAW,  J. 


WBSTBBN  IHFLBMENT  CO.  v.  BliOiXIETl. 
(Civ.  1400.) 

(District  Coart  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  14, 1914.) 

1.  PUADXiro  (8  86*)— Adhibbions. 

Wlter«  plfuntiff,  soing  for  a  sum  due  on  ac- 
count of  a  Bale  by  defendant  of  merchandise, 
eetablialied  a  prima  fade  case,  defendant,  who 
admitted  in  his  answer  that  a  certain  sam  was 
doe,  conld  not  complain  of  a  ftiding  that  the 
amount  admitted  was  due. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig,  H  81-8$;  Dec.  Dig.  1  36.*] 

2.  Sales  (f  44K£*)  —  Bbbaob  of  Wauaktt  — 
Dauaobs. 

Where  a  bayer  of  merchandise  for  resale, 
sold  the  mercbandlse  to  his  successor  in  busi- 
ness, and  rscdved  full  market  price,  he  could 
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oot  recover  aaj  <Iiubi(«,  though  tli«ro  was  a 
warrastr  and  a  breach  thereof. 

(Ed.  Note.— For  other  cases,  lee  Salea,  Cent 
Dig.  H  1281^-1801;  Dec.  Vig.  |  442.*] 

Appeal  from  Superior  Court,  Orange  Cous* 
ty;  GhBTles  Wellborn,  Judge. 

Action  by  the  Western  Implement  Company 
against  T.  B.  Blodgett  From  a  judgment  tor 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Aflirmed. 

Searboroagh  ft  Forgy,  of  Santa  Ana,  tor  ap- 
pellant Kempor  B.  Campbell  and  Frank  B. 
Dtibatj,  botb  of  Lob  Anaala%  for  raspondent. 

JAMBB,  J.  TI1I9  wu  an  action  broogSit  to 
recorer  the  sum  of  $862.38,  alleged  as  doe 
ftom  d^«ndant  to  plaintiff  on  accoimt  of  the 
■ale  of  a  certain  lot  of  mercbandlse.  The 
court  rendoed  Judgment  In  favor  of  the 
plaintiff  tor  the  mm  of  $87830,  with  Interest 
Ttdfl  appeal  was  taken  from  that  jadgmmt, 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trtaL 

Defiant  la  the  year  1900  was  encaged  la 
the  business  of  a  seller  of  fuming  Im^e- 
ments  at  the  dty  of  Santa  Ana.  Ibtough 
the  rcpresoatatlTe  of  plaintiff  eompanyi  be 
ordered  a  lot  of  Implements,  which  lot  con- 
tained 27  plows  of  a  certain  kind,  his  agree- 
meat  bdng  to  pay  S  per  c^t  over  and  above 
the  price  at  which  the  implemraita  were  In- 
voiced to  plaintiff  by  the  eastern  muinfac- 
tnrers.  Ttie  defmdant,  in  his  answer,  after 
dmylng  the  general  aD^ttons'of  plaintiff's 
complaint,  alleged  that  the  pnroliaae  was 
made  upon  the  terms  Just  stated,  and  fur- 
ther aneged  that  the  lOalntiff  "agned  to  give 
to  said  defiendant  a  com  of  the  invoioak  show- 
ing  tlie  oo8t  ^ica  (tf  said  goods  to  said  plain- 
tiff, bat  that  said  plaintiff  has  nstver  delivered 
to  said  defendant  said  Invoice."  This  alle- 
gation then  followed:  "Bnt  that  said  defend- 
ant denies  that  said  Invoice  prlca  to  plain- 
tlir,  plus  the  snm  of  6  per  oenL,  aHHwmta  to 
the  sum  of  $1,797.08,  or  any  other  sum  in 
excess  of  the  sum  of  $1,400."  By  way  of  al- 
leged cross-complaint.  It  was  s^  up  that  the 
plows  agreed  to  be  furnished  were  furnished 
under  a  r^resentation  and  guaranty  of  plain- 
tlfl  that  they  would  be  adapted  to  the  par- 
tknlar  needs  of  the  farmers  of  (^mnge  coun- 
ty, where  the  soil  was  ray  heavy,  and  that  the 
plowB  would  turn  such  soil  satisfactorily  and 
nuke  a  farrow  of  the  d^th  desired.  It  was 
alleged  that  the  plows  would  not  so  operate 
and  that  the  defendant  was  unable  to  sell  all 
of  them,  and  that  be  was  damaged  In  the 
sum  of  $400.  The  trial  judge  in  the  Sndings 
of  fact  determined  that  the  amount  of  the 
luTOlce  price,  plus  5  per  cent,  was  the  sum 
of  $1,400^  as  admitted  in  the  answer  of  the 
defendant,  and  found  against  the  claim  of 
warranty  as  alleged.  The  evidence  showed 
that  a  demand  bad  been  made,  prior  to  the 
suit  being  brought,  for  payment  of  the  sum  of 
$1,737.48,  that  being  the  amount  claimed  by 


plaintiff  to  be  due,  and  also  showed  that  after 
much  negotiation  bad  occurred  between  the 
plaintiff  and  defendant  and  his  counsel,  de- 
fendant made  payments  in  the  sum  of  $844.70, 
which  sum,  deducted  from  the  Invoice  price 
admitted  by  defendant  left  remaining  the 
amount  for  which  judgment  was  entered. 

[1]  It  is  claimed  that  the  evidence  was 
insufficient  to  warrant  the  court  in  fixing  the 
amount  of  the  Invoice  price  as  the  findings 
determined  It  to  be;  but  the  answer  to  that 
contention  is  that,  while  plaintiff  offered  some 
evidence  showinK  the  Invoice  price  to  be  of 
a  greater  amount  than  that  allowed  it  by 
the  court,  the  trial  judge  based  his  Judgment 
upon  the  sum  which  defendant  by  his  answer 
admitted  to  be  true.  Of  course.  It  was  first 
necessary  that  the  plalntltT  should,  under  the 
general  denial  contained  in  the  answer,  make 
out  a  prima  facie  case,  but  this  It  did  do 
Quite  clearly,  and,  under  the  condition  of  the 
pleading  as  referred  to  herein,  defeudant  was 
not  in  a  position  to  complain  of  the  finding 
as  to  the  amount  fixed  as  owing  by  him. 

[2]  And  it  may  also  be  said  that  no  dam* 
age  was  shown  to  have  been  caused  to  de- 
fendant by  reason  of  any  alleged  breach  of 
warranty.  Defendant  testified  that  he  first 
sold  several  of  the  plows,  and  that  they  failed 
to  give  satisfactory  service,  and  that  be  was 
tmable  to  make  sale  of  the  remainder  at 
retail.  He  testified  further,  however,  that 
he  did  sell  all  of  the  plows  later,  along  with 
his  stock  of  merchandise,  to  a  man  who  be- 
came his  successor  In  the  Implement  business. 
The  burden  was  upon  defendant  to  show, 
both  the  making  of  the  warranty,  its  breach 
and  resulting  damage.  For  aught  that  ap- 
peared In  evidence,  he  may  have  received 
the  full  market  price  for  all  of  the  plowa 
Therefore,  even  though  It  be  conceded  that 
the  evidence  tended  to  show  the  making  of 
the  warranty  as  alleged,  In  opposition  to  the 
finding  to  the  contrary,  no  prejudice  could 
have  resulted,  for  a  lUiBTerent  finding  as  to 
that  ftict  would  not  bava  duuiged  Ibe  judg- 
ment 

A  very  careful  examination  of  the  entire 
record  compels  the  conclusion  that  none  of 
the  alleged  errors  urged  by  appellant  pos- 
sesses substantial  merit 

The  Judgment  and  order  are  affirmed. 

We  concur:  COKRBT,  P.  J.;  SHAW,  J. 


HUNT  V.  MANNING  et  aL,  Board  Of  ^p'rs 
of  Los  Angeles  County,  et  al. 

(Civ.  1317.) 

(District  Court  of  Appeal,  Second  District,  Cal' 

ifomia.  Feb.  17, 1914.) 
1.  Statutes  ({  l28*)-^Tnxn— SumciBNCx. 

The  title  of  SL  1907,  p.  806,  entiUed  "An 
act  to  provide  for  work  upon  the  public  roads 
*  *  *  not  irithin  the  territoi?  tn  incorporat* 
ed  cities  or  townss  for  the  Incidental  estab- 
lishment of  grades  thereof;  •  ♦   •  for  the 
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coDstnictioD  therein  or  thereon  of  sidewalks ; 
*  *  *  for  .tii«  issue  ct  bonds  representing  the 

cost  and  expenses  thereof;  for  a  special  fond 
derived  in  part  from  the  county  road  fund  and 
in  part  from  a  special  assessment  on  a  district, 
and  for  the  establishment  of  sach  districts"— 
is  sufficient,  within  Const,  art.  4,  S  24t  requiring 
evetr  act  to  embrace  but  one  snbject,  vhich 
shall  be  expressed  in  the  title,  to  justify  provi- 
siona  conferring  authority  to  grade,  or  regrade 
to  official  grade,  plank  or  replank,  pave  or  re- 
pave,  macadamize  or  remacadamize,  gravel  or 
regravel,  pile  or  replle,  cap  or  recap,  oil  or  re- 
oil  any  portion  of  streets  not  within  any  in- 
corporated city  or  town,  because,  though  not 
mentioned  in  the  title,  the;  are  all  germane  to 
the  general  subject  expressed  in  the  title. 

[Ed.  Notc—ITor  other  cases,  see  Statutes, 
Cent  Dig.  SS  176-183;  Dec.  Dig.  i  123.*] 

2.  Constitutional  Law  (J  48*>— Vauditt  ot- 
Statutes— CoN8TE0cmoN  in  Pavob  of  Va- 

UDITY. 

No  part  of  a  statute  will  be  dedared  void 
where,  by  applying  a  reasonable  construction, 
it  may  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
ttonal  Law,  Cent  Dig.  S  46;  Dec  Dig.  |  48.*1 

3.  Statutes  (|  211*)— Titlb— Constbuotiok. 

The  rule  of  ejusdem  generis  that,  where 
general  and  special  terms  are  employed,  all 
relating  to  the  same  things,  the  special  terms 
limit  the  general  ones  is  inapplicable  in  con- 
struing the  title  of  on  act,  and  the  general 
words  of  a  title  are  not  limited  by  the  enumer- 
ation of  specific  things  following,  hat  the  ape- 
dflc  enumeration  merely  amplifies  the  meaning 
of  the  general  clause. 

(Ed.  Note. — For  other  cases,  see  Statntes, 
Cent  Dig.  S  288;  Dea  Dig.  {  21L*] 

4.  MtTNICIFAI.  COKPOKATtOHS  ({  408*)— VAUD- 

ITT— DBPiniTEnss— Stbbkt  IuFBovxtainB 

— A88E8SMBHT  DieTBICTtf. 

A  statute  which  authorizes  street  improve- 
ments at  the  cost  of  property  benefited  within 
assessment  districts  need  not,  to  be  valid,  spe- 
oificaUy  provide  that  in  determining  the  bound- 
aries of  an  assessment  district  only  property 
which  will  be  benefited  can  be  included,  but 
the  power  to  specifically  tax  can  only  be  exer- 
cised on  the  theory  that  benefits  will  accrue  to 
the  property  assessed. 

[Ed.  Note.- For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1005,  1006,  1183; 
Dee.  Dig.  §  ^ns.'] 

6.  Evidence  (S  8S*)— Ofroxal  Acts— Asbbss- 
UBNT  DisTBioim— ABsianciNT  or  Bnntrnft— 

Vaiiditt. 

Where  the  power  to  specially  tax  property 
benefited  for  the  coat  of  a  street  improvement 
is  conferred  on  public  officers,  the  presumption 
of  good  faith  on  their  part  in  levjring  the  tax 
will  be  indulged  in,  and  the  court  will  assume 
that  the  officers  properly  considered  and  deter- 
mined that  ell  property  within  an  established 
assessment  district  will  receive  benefits  from 
tite  improvement 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  §  106;  Dec  Dig.  1  83.*] 

6.  Eminent  Dohaik  ({  271*)  —  Bzukdt  or 
Pbopertt  Owneb— Iupboveuxnts— Dahaoes 
— Recovebt. 

An  owner  of  land  abutting  on  a  street 
which  la  improved  may  recover,  in  an  action 
therefor,  damages  sustained  by  him  by  reason 
of  the  improvement 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  fiS  726-736,  741;  Dec  Dig. 
!  271."1 

7.  MdNIOIFAL  COBPOBATIONS  <|  339*)— 6TBEET 
iMPHOVEMENTfi  —  CONTBAOTS  —  STIPULA- 
TIONS— ^Validity. 

A  provision  in  a  street  improvement  con- 
tract that  when,  in  the  opinion  of  the  engineer 


it  if  necessary  to  wasta  azaiTated  material  out* 
side  of  the  lines  of  the  streets,  the  contractor 
shaU  more  ths  waste  to  places  ontride  the 
street,  and  spread  the  same  in  a  workmanlike 
manner,  merel;  requires  that  waste  material 
shall  be  deposited  in  a  convenient  place,  end 
left  in  a  reasonably  level  condition*  and  does 
not  render  the  contract  invaUd  on  the  ground 
that  it  will  materially  increase  the  cost  of  the 
work,  and  thereby  inSuence  bidders  to  fix  the 
cost  at  a  higher  amount  than  they  otherwise 
would. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  868,  870-878;  Dec 
Dig.  i  339.*] 

8.  MuKicnpAt.  CoBPOBATiOHa  (|  88B*)--Sn>BBl 

iMPBOVBlfBNTS  —  OOIVTBAOI8  —  STIPVLA- 

TIONS— VaLIDIIT. 

The  provision  in  s  street  improvement  con- 
tract that  employes  of  a  contractor,  who  shall 
fail  to  perform  their  work  in  accordance  with 
the  specifications,  shall  be  discharged  does  not 
invalidate  the  contract  on  the  ground  that  it  in- 
jects an  element  of  uncertainty  into  the  per- 
formance of  the  work,  and  thereto  prevents  Ud- 
ders from  bidding  intelligently,  or  increases  the 
cost  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  11  868,  870-678;  Dee. 
Dig.  1 839.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  V.  Wood,  Judge. 

Action  by  W.  J.  Hnnt  against  C.  D.  Man- 
ning and  others,  constituting  the  Board  of 
Supervisors  of  Los  Angeles  County,  and  oth- 
ers. From  a  Judgment  for  defendants,  and 
from  an  order  denying  a  new  trial,  plaln- 
tUC  appeals.  Affirmed. 

A.  3.  Sberer  and  Arthur  0.  Baker,  boCb 
of  Los  Angeles,  for  appellant.  3.  D,  Freder- 
Idcs,  A.  J.  HUl,  R  O.  Hanaa,  and  Robert 
YoDiiK,  all  of  LoB  Anceles,  tor  reBpondenta. 

JAMES,  J.  Proceedings  were  taken  the 
board  of  supervisors  of  Los  Angeles  county 
for  the  improvement  of  certain  streets  lying 
outside  of  Incorporated  cities  and  towns.  A 
contract  was  made  with  respondent  Gentry 
for  the  doing  of  the  work,  which  work  was 
to  Include  the  construction  of  cement  side- 
vralks,  curbs,  and  gutters  and  the  grading 
and  graveling  of  the  streets  mentioned  in  the 
contract  Appellant,  as  a  resident  of  and  an 
owner  of  real  property  within  the  improve- 
ment or  assessment  district  created,  brought 
this  action  to  prevent  the  contractor  from 
proceeding  with  the  work  and  to  restrain  the 
county  treasurer  from  issuing  bonds  to  cover 
the  cost  therreof.  Judgment,  after  trial  bad, 
was  in  favor  of  defendants.  The  appeal  Is 
taken  from  that  judgment,  and  from  an  or- 
der made  denying  plalntUTs  motion  tor  a 
new  trial.  The  tacts  were  stipulated,  and 
certain  questioDS  of  law  are  presented  for 
consideration. 

The  proceedings,  the  validity  of  which 
is  called  into  question,  were  taken  under 
an  act  of  the  Legislature  entitled:  "An 
act  to  provide  for  work  upon  the  public 
roads,  streets,  avenues,  boulevards,  lanes  and 
all^s  not  within  the  territory  of  incorporat- 
ed cities  or  towns;  for  the  incidental  estab- 
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UidimMit  of  gnfles  thereof;  fbr  the  oonatrno- 
tion  tberelD  or  thereon  of  ridew^EkS)  eewen, 
manholes,  bridgee.  cesBpoolB,  gntten,  tmmelit 
coxblaff  ttd  croeswalke;  for  Ute  Ime  of 
bonda  r^maentlng  the  eoet  and  oqNosei 
Uiereof ;  t&t  a  apodal  fund  derlred  In  part 
fkom  the  coimty  road  fund  and  In  patt  bj 
special  oanBenuot  vpon  a  dlattlot,  and  for 
the  esfiabUahment  of  Bach  dlatricta."  Stats. 
1807,  p.  806.  In  the  body  of  the  ftct  tt  Is 
provided  tiiat  anthoritjr  Is  given  to  the  board 
•t  anperTlBOKB  of  every  county  In  the  state 
*^  srade  er  r^pede  to  the  oOkdal  grades 
plank  or  replank.  pave  ot  lepav^  maoadam- 
lae  or  remaoidamli^  KHltoI  or  regraTel, 
pile  or  repUe,  cap  or  recap,  oil  or  reoll  the 
whole  or  any  portion  of  roads,  atreetSf  ave- 
nnes,  boolerards,  lanes  or  alleys  so  far  as 
not  within  the  territory  of  any  tncorptnated 
dtr  or  town,  •  •  •  and  to  oonstmct 
therein  or  therecm  sidewalks,  sewers,  rnan- 
holes,  culverts,  bridges,  cesspools,  gutters, 
tonn^,  cnrblng  and  crosswalks.  *  *  * " 
[1]  The  first  contention  made  is  that  the 
title  of  tito  act  does  not  fulfill  the  require- 
maitB  of  section  H,  art  4*  of  the  Gonstitu- 
tion,  whldi  provides  that  "every  act  shall 
embrace  but  one  sobject.  which  subject  shall 
be  expressed  iu  its  title.  •  •  •  "  Our  Su- 
pr^ne  Court  has  considered  the  reason  un- 
derlying the  insertion  of  tfaia  proTlsiou  in  the 
Constitutton,  and  has  said  that  the  purpose 
was  to  prevent  l^lalatiTe  abuses,  or  the  pas- 
sage of  acts  bearing  mialeadiug  and  deceitful 
titles,  which  give  no  indication  of  the  matters 
contained  therein.  Iaw  v.  San  Fraodsco,  144 
CaL  384,  77  Pac.  1014.  In  the  opinion  filed 
in  that  case  a  quotation  is  made  with  ap- 
proval from  a  federal  court  declslou,  where 
it  is  declared  that  such  a  provision  in  a  coa- 
Btitntion  was  never  intended  to  prevent  a 
legislature  from  treating  all  the  various 
branches  of  tiie  same  general  subject  in  one 
law,  or  from  inserting  in  a  single  act  all  the 
leglslatlou  germane  to  the  general  subject. 
In  HelUoan  v.  Shoulters,  114  CaL  138,  44 
Pac  916,  45  Pac  1057,  it  was  determined 
that  an  amendment  to  the  Vrooman  street 
act  (St  1886.  p.  160),  which  added  provi- 
sions respecting  the  issuance  of  bonds,  treat- 
ed of  purposes  germane  to  the  general  sub- 
Ject  of  street  Improvement  therein  provided 
for,  and  that  the  title  to  the  principal  act, 
which  was  expressed  in  general  terms,  suffi- 
claitly  defined  the  objects  to  be  accomplish- 
ed, indndlng  ttune  covered  by  tlie  amend- 
m^t  The  matters  of  oiling  and  paving 
the  surface  of  streets,  etc,  while  not  spedfl- 
cally  mentioned  In  tbe  title  of  the  act  here 
in  Qoestlon.  are  strictly  germane  to  the  g^- 
ml  subject  of  the  act  as  first  ezpftased  in 
the  title. 

[2,  t]  Tbe  farther  question  is  argued  as  to 
whether,  because  the  title  of  the  act,  after 
first  dwiaring  tbe  general  subject  to  be 
treated  of,  ennmeratee  certain  specific  things 
as  Mug  ISHilQded  wUbln  the  purpose  of  the 


law,  tlu  words  giving  geneval  asope  to  tte 
act  are  limited  by  the  purposes  which  are 
more  particularly  stated.  Keeping  in  mind 
tbe  rule  tliat  the  leglslatlTe  intent  is  to  be 
given  fun  affect,  and  no  part  of  an  act  de- 
clared void  wbwe,  applying  a  reasonable 
otnistrnctlon,  it  may  be  uidield,  It  would  seen 
a  fair  interpretaticm  to  apply  here  to  say 
timt  the  terms  of  partlcnlar  description  con- 
tained In  the  title  are  used  in  ampllficatioti 
of  the  meaning  of  the  general  danse.  and 
not  In  nartrlcUon  <a  llnAtatfon  of  it  Hie 
role  formolated  nndar  the  doctilnB  of  "ejna- 
dem  generis"  Is  not  vlidated  by  tttls  eon- 
stTvctton.  That  rule  merdy  reqnbea  that 
where  gotual  and  avedal  tenna  of  d«BnltioB 
an  employed,  ail  rehitbig  to  flie  same  tUniiv 
the  qpedal  terms  limit  and  make  certain  the 
general  ones.  This  rule  haa  not  been  hdd 
to  be  properly  applicable  in  a  strict  sense 
where  a  public  statute  la  being  constmed, 
and  tar  stronger  reason  it  should  not  be  htiA 
appUcabde  in  construing  tbe  mere  title  to  an 
act  The  title  Is  intended  only  to  indicate 
the  purpose  of  the  leglalatiott  which  the  act 
following  it  embraces,  and,  aa  has  been  Just 
expressed,  the  eOort  of  tlie  courts  must  be 
to  give  such  a  constructloa  to  leglalatlve 
enactments  as  will  make  them  effective  and 
not  nulUfy  tbem.  TbB  IClssoarl  appellate 
court,  In  State  v.  B  rode  rick,  7  Mo.  App.  18, 
has  said:  "Tlie  rule  ejoattem  generis,"  in 
statutory  construction,  'is  by  no  means  a 
rale  of  unlveiaal  sa>pIication,  and  ita  use 
Is  to  carry  out,  not  to  defeat;  the  legislative 
Intent.  When  It  can  be  seen  that  the  par- 
ticular word  by  which  the  general  ward  la 
followed  was  Inaerted,  not  to  give  a  oolorlug 
to  the  goiwal  word,  bat  for  a  distlncC  ob- 
ject, and  when,  to  carry  ««t  the  purpose  of 
tbe  rtatnte,  the  general  word  ought  to  gov- 
ern. It  is  a  mistake  to  allow  the  ejusdem 
generis  rule  tA  pervert  the  construction." 
The  title  of  Che  act  here  considered  suffi- 
ciently expresses  the  objects  to  be  accom- 
plished by  the  legislation,  and  anawers  the 
reqidraMaMs  of  the  aectlon  of  the  Conattta- 
tion  referred  to; 

(4,i]  That  tlie  c(mtra«t  made  with  le- 
QKuid^t  Gentry,  If  carried  oat  and  the  oost 
thereof  assessed  against  the  property  of  the 
road  Improvement  district,  aa  formed  pur- 
snant  to  the  provifptona  of  tbe  act,  will  re- 
sult In  some  of  the  property  being  assessed 
without  benefit  accruing  thereto,  is  another 
oontentlon  advanced  by  ^pellant  It  was 
not  alleged  nor  made  to  aiq^ear  that  all  of 
tbe  property  Included  within  the  araessment 
district  would  not  be  benefited,  whether  more 
or  less,  by  the  proposed  lu^rovement  The 
act,  It  la  true,  does  not  provide  that  In  de- 
termining the  boundaries  of  the  assessment 
district  tlie  board  of  supervisors  shall  In- 
clude only  property  whldi  it  la  considered 
will  be  benefited  by  the  public  wotk,  bat  at- 
tantton  Is  called  to  no  antbotUy  holing  that 
snch  «  provision  la  eaaentlal  to  the  nOidlty 


Digitized  by 


Google 


42 


140  PACIFIC  BBPOBTEB 


Of  such  a  statute.  As  tbe  power  to  special- 
ly tax  In  the  maimer  proposed  by  this  act 
can  only  be  exercised  upon  the  theory  that 
benefits  will  accrue  to  the  property  affected 
thereby,  the  presnmptlon  of  good  faith  and 
fair  action  that  accompanlee  the  acts  of 
public  officers  is  entitled  to  be  Indulged,  and 
It  tboi  nnut  be  asamned  that  the  board  of 
supervisors  properly  considered  and  deter- 
mined that  all  of  the  property  Included  with- 
in the  eetabliahed  district  would  receive  ben- 
•eflts  from  the  d<rfuc  of  the  woriL  As  is  said 
iespondent8»  the  benefit  need  not  be  di- 
rect, citing  Lent  v.  TiUson,  72  OaL  429,  14 
Pac.  71.  Tbe  district  described  In  the  proceeds 
Ings  had  herein  embraced  contiguons 
erty,  all  of  which  might  well  receive  some 
benefit  &om  flie  Improvement  of  the  streets 
described  In  the  contract  The  case  is  very 
different  from  that  considued  in  Soutiiwick 
V.  Santa  Barbaia.  15S  Cai.  14,  109  Faa  610, 
where  the  eonrt  said:  "It  appears  from  tbe 
complaint  that  the  engineer  reported,  as  the 
district  to  be  benefited  by  said  improTement,* 
*  *  *  two  separate  and  distinct  sections 
of  the  citT  Qiat  axe  not  contiguous,  and  that 
are  alleges  to  be  separated  at  th^r  nearest 
points  to  one  another  lay  nearly  one^ialf  of 
a  mUe." 

[I]  It  is  ateo  complained  that  the  act  seems 
to  authoiise  the  taking  of  private  property 
without  awarding  compensation  therefor. 
The  provisions  of  the  act  contemplate  the 
Improvement  work  to  be  done  upon  streets 
and  public  ways  already  laid  out  and  estab- 
lished. Ordinarily  it  must  be  assumed  an 
abutting  property  owner  will  not  suffer  dam- 
age different  from  that  common  to  all  of 
euch  owners  by  reason  of  the  Improvement  of 
the  street  If  he  can  show  such  damage, 
which  la  classed  as  Indirect  or  consequential, 
he  will  be  wtitled  to  his  action  therefor. 
BachuB  V.  Los  Angeles,  etc.,  Ry.  Go.,  108  OaL 
ei4.  37  Pac.  760,  42  Am.  St  Rep.  149. 

[7,  t]  The  specifications  for  the  work  caa- 
talned  the  following  clauses  which  it  Is  in- 
Bteted  invalidate  0ie  contract:  "Whmever,  in 
the  opinion  of  the  engineer,  it  Is  necessary 
to  waste  excavated  material  outidde  of  the 
lines  of  the  streets,  the  contractor  shall  move 
such  waste  material  to  places  outside  the 
street  and  spread  the  same  in  a  workman- 
like manner" — and:  "Any  overseer,  super- 
intendent laborer  or  other  person  employed 
on  the  work  by  the  contractor,  who  shall 
perform  his  work  in  a  manner  contrary  to 
these  specifications,  shall  be  discharged  Im- 
mediately and  such  person  shall  not  again 
be  employed  on  the  work."  It  la  claimed 
that  by  the  first  provision  mentioned  there 
Is  placed  within  the  power  of  the  engineer 
the  rlgAit  to  materially  Increase  the  cost  of 
tbe  work,  and  that  because  of  euch  possibil- 
ity the  bidders  for  the  contract  vrill  be  in- 
fluenced in  fixing  the  cost  at  a  higher  amount 
than  they  otherwise  would,  and  so  lncr«ise 


the  burden  of  the  property  owner.  No  doubt 
but  that  were  the  provision  respecting  waste 
material  wholly  absent  from  the  contract 
the  contractor  would  be  reQuired  in  the  per- 
formance of  bis  woA  to  clear  the  street  of 
such  waste  material,  and  the  mere  additional 
requirement  that  he  shall  "spread  the  aame 
In  a  workmanlike  manner"  could  not  in 
ing  the  provision  piaeticai  dfecfc,  cause  an 
uncertainty  as  to  the  cost  which  would  vMd 
the  contract  It  seems  very  plain  that  ttie 
engineer  cannot  require  the  contractor  to 
carry  waste  material  to  any  dlstanoe  away 
from  the  line  of  the  work  that  he  may  cfaoose 
to  direct,  bnt  only  that  wlien  a  amvenioit 
place  Is  found  where  it  may  be  deposited, 
the  contractor  shall  leave  the  material  so 
deposited  In  a  reasonably  level  condition. 
As  to  tbe  provision  whi<A  nqalres  that  em- 
ploytis  of  the  contractor  who  ehall  fall  to 
perform  th^  work  In  accordance  with  the 
specifications  shall  be  discharged,  that  pro- 
vision does  not  Inject  an  element  of  nncer- 
talnty  Into  the  matter  of  the  performance  of 
the  contract  which  might  prevent  bidders 
from  bidding  Intelligently,  or  result  to  In- 
crease the  cost  of  the  work.  A  similar  con- 
dition In  a  street  contract  has  been  held  to 
be  a  reasonable  one.  McQuIddy  v.  Wors- 
wick  Street  Paving  Co.,  160  Oal.  9,  116  Pac 
67.  In  that  decision  the  court  uses  language 
which  Is  directly  applicable  here  when  It 
declares:  "We  can  see  nothing  Improper  In 
this  provision.  It  does  not  give  the  dty  au- 
thorities absolute  power  to  arbitrarily  dis- 
miss an  employ^  whether  he  was  competent 
or  faithful  or  not  It  only  allows  such  ac- 
tion by  the  dty  authorities  when  the  em- 
ploye  is  In  fact  Incompetent  or  unfaithful. 
There  Is  nothing  Improper  in  the  dause  giv- 
ing the  dty  the  right  to  demand  the  dis- 
missal of  such  employes." 

All  of  the  objections  urged  as  affecting  the 
validity  of  the  statute  and  the  proceedings 
had  thereunder  have  been  considered,  and 
no  reason  appmrs  why  the  Judgment  and  or- 
der should  not  be  affirmed. 

The  judgment  and  order  axe  affirmed. 


We  concur:   COMRET.  P.  J.;  SHAW,  J. 


MEYER  V.  McAllister.  <av.  i408.) 

(District  Court  of  Appeal,  Second  District  OtJt- 
ifomia.  Feb.  14, 1914.) 

1.  Salks  (I  418*)— Contbact^Bmaoh— Dah- 
AQKs— Resale— Notice. 

A  resale  of  chattels  by  the  seller  after  the 
buyer's  refusal  to  accept  the  same,  without  ac- 
tual notice  to  the  buyer,  is  not  conclusive  evi- 
deuce  of  the  value  of  the  chattels,  by  which  to 
measure  the  damages  for  which  the  buyer  is 
liable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1174-1201 ;  Dec.  Dig.  {  418.*] 
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2.  SaXAI  (1 41^V-G0IRIA0r-BDTBB*B  BBUCH 
— Da1CAO>»— BXBAUD— P4MXHO    OT  TUXB— 

STATtnxs. 

Civ.  Code,  |  3311,  provides  that  the  detri- 
ment caused  oj  a  bayer's  breach  of  contract 
to  accept  and  jmj  tor  pexaonal  iwopertir,  the 
title  to  whitdi  is  not  vested  in  him,  ia:  (1)  If 
the  propertr  baa  been  resold  pursuant  to  sec- 
tion a049,  the  excess,  if  any,  of  the  amoont  due 
from  the  inver,  nnder  the  contract,  over  the  net 
proceeds  of  the  aale;  or  (2)  if  the  proper^ 
has  not  been  resold  as  proTided  by  section  SMv, 
the  excess.  If  any,  of  the  amount  due  from  the 
buyer,  under  contract,  over  the  value  to 
the  aeller,  tf>eether  with  the  ezceea,  if  any,  of 
the  expenses  properly  incurred  in  carrying^the 

Property  to  market  over  those  that  would  have 
een  incurred  if  the  buyer  had  accepted  it. 
Birld  that,  where  title  had  not  passed  from  the 
seller  when  tiie  bayer  refosod  the  foods,  and 
tb«y  were  resold,  but  without  actoal  notice  to 
the  buyer,  the  8cDer*8  measure  of  damages  was 
determinea  1^  snbdhridon  2  onlr,  and  was  the 
excesa,  if  any,  of  the  amoont  dna  from  the 
borer,  nnder  the  contract,  «TW  the  value  of  the 
gfioda  to  the  seller. 

[Ed.  Note.— For  other  eaaea,  aee  Sales,  Cent 
Dig.  U  1174-1201;  Dec  Dig.  {  4ia*] 

3.  Saus  (I  41&*)— GoifTBAor— Bu&OH— Bvi- 

PKKCK— VAZ.GK  TO  SeLLU. 

Where,  in  an  action  for  a  buyer's  breach  of 
a  contract  to  bay  machinery,  the  seller,  in  or- 
der to  prove  the  value  of  the  propertr  to  him 
after  the  boyei's  refusal  to  receive  the  same, 
proved  a  public  sale  of  the  property  without 
notice  to  the  boyer,  at  which  it  was  sold  at 
$800,  evidence  ox  a  iritness  famiHer  with  ma- 
chinery of  the  same  general  kind  and  with  the 
sale  or  market  value  thereof  that  such  ma- 
chinery nninstalled  at  the  place  of  the  sale  waa 
worth  from  fl,700  to  |1,800  was  admiasible^ 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1171,  1172;  Dec.  Dig.  i  41».*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Franklin  J.  Cole,  Judge. 

Action  b7  Cbarles  A.  Meyer  against  James 
W.  McAllister.  Jadgment  for  plalutltT  for 
leas  than  Uie  amount  demanded,  and  he  ap- 
peals Affirmed. 

Stntamu  ft  Stutsman,  of  Los  Angdes,  for 
app^nt  Bandall  ft  Bartlett,  of  lioa  An- 
gela* for  reaiKmdent 

CONRBY,  P.  J.  In  this  action  plainttfT 
se^a  to  recover  damages  In  the  sum  of 
(1346  Incurred  by  defendant's  breach  of  a 
contract  made  wltli  {dalntlfTs  asalgnor, 
wherein  the  defendant  agreed  to  purchase 
from  the  v«idor  certain  machinery  at  tbe 
agreed  price  of  $2,145.  Judgment  was 
awarded  In  the  sum  of  $429,  and  the  plaintiff 
appeals  from  the  Judgm^t,  as  well  as  from 
an  order  denying  his  motion  for  a  new  triaL 
As  both  parties  assume,  in  accordance  with 
•  the  record,  tbat  there  was  a  contract,  and 
that  there  waa  a  breach  thereof  b7  tbe  de- 
fendant, the  only  questions  preeeoted  on  ap- 
peal relate  to  the  plaintiff's  claim  tbat  tbe 
evidence  la  lnsafB<dent  to  sustain  tbe  flodlng 
limiting  plaintiff's  damages  to  tbe  amount 
named  In  said  judgmoit;  and  Incidentally 
to  the  claim  tbat  tbe  court  erred  In  receiving 
certain  evidence  offered  by  the  defendant 


concerning  the  value  of  the  pnwl7  describ- 
ed in  the  etntract 

After  th€  voidor  had,  as  legnlred  by  tbe 
temu  of  tbe  contract,  ■tailed  the  maeblii«7 
to  Gblno,  CaL,  and  tbe  defendant  bad  farther 
confirmed  hla  refusal  to  aocq>t  the  aune^  the . 
vendor  made  some  efforts  to  sell  the  i^n^erty 
at  and  in  the  vicinity  of  Cbiaa,  and  Anally, 
at  a  time  within  two  montbe  after  the  ship- 
ment bad  been  made,  sold  said  pnqierty  pnb- 
lidy  for  $800.  which  waa  Ihe  highest  and 
best  bid  made  at  that  time.  Tbe  revresenta- 
tlTe  of  die  rendor  who  made  the  sale  tertlfled 
to  his  efforts  with  respect  to  making  a  sale, 
and  that  he  could  not  get  any  higher  bid. 

[1]  The  sale  was  made  without  actual  no- 
tice hereof  to  tbe  defendant  Therefore 
tbe  amount  rectfved  at  tbe  sale  Is  not  con- 
tiuslTe  evidence  of  value  by  which  to  meas- 
ure  Ihe  damages  for  whltih  the  defendant  la 
Uable. 

[2]  For  tbe  same  reason  (and  also  because 
title  bad  not  passed  from  the  vendor),  tbe 
first  subdivision  of  section  8311  of  tbe  Civil 
Code  Is  not  applicable  to  tbe  case.  Tbe  detri- 
ment caused  to  tbe  vendor  by  the  defendant's 
breach  of  his  agreement  is  to  be  measured  by 
subdivision  2  of  said  section  8311,  and  in  the 
present  case  consists  In  tbe  excess,  if  any,  of 
the  amount  due  from  the  buyer  under  the 
contract  over  the  value  to  the  seller.  See, 
also,  section  3353,  Clv.  Code. 

[3]  In  offering  the  above-mentioned  evi- 
dence, the  plaintiff  was  seeking  to  prove  "the 
value  to  the  seller,"  and  waa  proceeding  upon 
the  theory  that  the  value  to  tbe  seller  was 
the  price  obtained  at  a  sale  fairly  made  in 
the  market  at  China  This  would  be  evidence 
of  the  market  value  taken  as  equivalent  to 
the  value  of  the  property  to  the  seller.  In 
response  to  the  evidence  thus  produced,  the 
defendant  offered  the  testimony  of  a  witness 
familiar  with  machinery  of  tbe  kind  In  ques- 
tion and  with  the  sale  or  market  value  there- 
of, who  testified  that  the  value  of  tbe  ma- 
dilnery  onlnstalled  at  Chlno,  as  described  to 
him  and  set  forth  in  the  contract,  was  be- 
tween $1,700  and  $1,800.  The  testimony  of 
this  witness,  especially  on  cros»«xamlnattoD, 
shows  that  be  was  speaking  of  market  value, 
or  the  price  at  which  such  property  was 
being  sold  and  reasonably  could  be  sold. 
"The  value  in  tbe  market  up  there  of  the 
engine  would  be  somewhere  in  tbe  neighbor- 
hood of  $1,400.  Tbe  pump  waa  worth  some- 
where in  the  neighborhood  of  $300  or  $400." 
Objection  was  made  to  this  testimony  on  the 
general  grounds,  and  particularly  tbat  the 
witness  should  have  been  asked  to  fix,  "not 
the  market  value,  but  tbe  value  to  the  seller 
at  tbat  time."  But,  as  we  have  pointed  out, 
the  plaintiff  himself  bad  assumed  that  the 
value  to  the  seller  was  to  be  ascertained  by 
proving  tbe  market  valuer  and  this  he  had 
undertaken  to  do  by  abowing  the  amount  tbat 
be  bad  been  able  to  obtain  at  a  sale  which  he 
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contended  was  a  Mi  sale.  Tbraefora  the 
testimony  objected  to  wag  clearly  admissible^ 
This  being  so,  thccre  was  tiiweby  created  a 
conflict  In  tfae  erldence  as  to  irtiat  was  the 
value  of  ttie  property  to  plalntUTs  asstgnoi 
at  tbe  time  In  anestlon.  The  finding  of  tbe 
court  as  to  value  is  sobstantlaUy  snnported 
by  the  testimony,  and  this  Is  sufficient  to  de- 
termine the  case. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  JAMBS,  X;  SSAW,  J. 


SESSIONS  T.  MILLER.    (Cir.  1442.) 
(EHltzict  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  14, 1914.) 

1.  TEnnOB  AND  PUBOHABSa  (S  181*)— COR- 
TBACT8— Co  N  STBUCnON . 

A  promiae  by  a  render  to  subscribe  a  spec- 
ified sam  to  a  fund  for  street  widening,  to  be 
paid  with  a  check  from  the  amount  deposited 
to  tbe  vendor's  account  by  the  purchaser,  made 
in  connection  with  the  safe  of  real  estate  to  the 
purchaser,  who  agreed  to  pay  the  price  on  de- 
livery of  tiie  deed  and  certificate  of  title,  is 
only  a  promise  to  pay  tbe  specified  sum  after 
payment  of  the  price  by  the  purehaaer.  and 
the  purchaser  may  not  nay  tbe  sum  to  tbe  fund 
prior  to  or  Independenuy  of  the  closing  of  the 
tranBECtloB  of  the  sale  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Vendor  end 
Purchaser,  Gent  Dig.  H  SBl,  368;  Dec  Dig.  8 
181.*J 

2.  MoNBT  Paid  (|  !•)— Vouthtabt  Patment— 
Becotebt. 

Where  a  voidor  was  required  to  pay  a 
specified  sum  to  a  spedfied  fund  on  the  pur- 
chaser paying  the  price  on  the  delivery  of  the 
deed  and  certificate  of  title,  a  payment  there- 
of by  the  purchaser,  without  request  of  the 
vendor  prior  to  and  independently  of  tbe  dos- 
ing <Hf  the  tranaactiCHi  of  sale,  was  a  voluntary 
payment  which  he  conld  not  recover  from  the 
vendor  on  die  vendor's  falling  to  show  clear 
title. 

[Ed.  Note.— For  other  caaes,  see  Money  Paid, 
Cent.  Dig.  §8  1-16;  Dec  Dig.  8  1.*] 

Appeal  from  Superior  Court,  San  Diego 
County  ;  W.  R.  Guy,  Jndge. 

Action  by  Kate  O.  SessioDs  ^lust  Sarah 
Johnston  Cox  and  H.  L.  Milter,  her  ezeca- 
tor,  substituted  as  defendant  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals. .  Reversed. 

Steams  &  Sweet,  of  San  Diego,  for  appel- 
lant. Luce  ft  Luce,  of  San  Dtego,  tor  re- 
spondent. 

CONRET,  P.  X  Tbe  defendant  appeals 
from  the  judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  action  was  commenced  against  Sarah 
Johnston  Cox  to  recover  Qie  sum  of  ?305,  al- 
leged to  have  been  paid  by  the  plaintlfl  at 
the  request  and  for  the  use  of  Mrs.  Cox ;  the 
payment  having  been  made  to  a  fund  for  the 
widening  of  certain  streets  In  the  Tidnity  of 
land  owned  by  her  In  the  dty  of  San  Diego. 
Mrs.  Cox  died  while  the  action  was  pending. 


and  tlw  def^dant  execntor  Ms  been  sub- 
stltttted  In  ber  place. 

It  awears  that  on  October  11,  1907,  Mrs. 
Cox  execnted  and  dellTered  to  plalnUfE  an 
agreement  to  sell  to  plalntUF  two  lots  In  the 
above-mentioned  tract  of  land  for  tbe  sum  of 
(1,600,  "to  be  paid  at  the  Bank  of  Commerce 
upon  the  delivery  of  a  deed  and  oertiflcate  of 
title  made  by  the  Abstract  Title  ft  Instanmea 
Company."  Appended  to  the  same  contract 
and  dated  on  the  same  day  Is  an  additional 
agreement  by  Mrs.  Cox  as  follows :  "I  agree 
to  subscribe  $300  to  the  fund  for  wtdenlng  of 
Washington  and  Lewis  streets  and  to  i>B.y  the 
same  with  a  check  of  the  Bank  of  Commeroe 
from  the  amount  deposited  to  my  acoount 
by  K.  O.  Sessions."  At  that  time  fben  was 
being  collected  a  fund  paid  In  by  various 
subscribers  to  a  custodian.  wUdi  moneys 
were  to  be  used  for  the  wldodng  of  asld 
streets.  It  does  not  appear  that  tlw  plaintlfl 
was  one  of  those  subscifben^  and  It  does  not 
appear  that  Mrs.  Cox  made  any  snbscript&m 
to  that  fund,  or  any  agreement  with  xetw- 
ence  to  a  subscription,  other  than  the  above- 
quoted  written  promise  made  to  the  plaintiff. 

On  October  16,  1907,  without  having  de- 
posited any  moneys  to  the  account  of  Mrs. 
Cox  and  without  any  request  from  Mrs.  Cox, 
the  plaintiff  paid  to  the  custodian  of  said 
fund  tbe  sum  of  $800  and.  took  a  receipt 
showing  that  Edie  had  made  that  payment, 
and  that  it  was  made  for  Mrs.  Cox  "a/c  wid- 
ening of  Washington  and  Lewis  streets." 
The  plaintiff  claims  that  her  failure  to  pay 
or  tender  the  $1,500  was  caused  by  some 
defect  in  title  of  Mrs.  Cox'a  property  which 
prevented  the  Issuance  of  a  certificate  show- 
ing clear  title  In  tfae  vendor,  and  we  here 
assume  that  this  claim  is  shown  to  be  well 
founded.  It  la  not  alleged  in  tfae  complaint 
or  found  by  the  court  that  Mrs.  Cox  at  any 
time  ratified  the  $300  payment  so  made  by 
the  plaintiff  In  her  behalf,  or  m^e  any  prom- 
ise other  tfaan  In  the  written  terms  above 
stated,  with  reasiect  to  repaymrat  tfaereot  It 
is  claimed  In  ai^ument  faere  on  behalf  of  tlie 
plaintiff  that  tfae  evidence  shows  such  ratifi- 
cation. Tbe  only  evidence  pertaining  to  this 
matter  is  found  in  the  statement  of  one  wit- 
ness who  heard  Mrs.  Cox  say  to  plaintlfl, 
"I  win  pay  you  that  money,  but  I  won't  pay 
you  until  I  get  good  and  ready,"  and  another 
witness,  who  testifies  that  Mrs.  Cox  told  him 
that  she  was  going  to  pay,  and  had  agreed  to 
pay,  Mlas  Seasons  $300  for  a  purpose  con- 
nected with  Uie  wtdeifing  of  said  streets.  On 
the  other  hand,  llieve  Is  testimony  ot  a  wit- 
ness who  faeard  the  plaintlfl  tA  Mrs.  Cox  to  t 
pay  the  $300,  at  which  time  Mrs.  Cox  replied 
that  she  would  not  pay,  and  did  not  know 
why  sfae  should  do  so.  * 

[1]  Manifestly  the  platutifl's  rights  herein 
must  be  determined  by  the  language  of  the 
written  contract  as  made.  That  contract  did 
not  make  Mrs.  Cox  a  snbscriber  to  tlie  fund, 
and  did  not  create  any  legal  liability  against 
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ber  In  Arer  «£  the  Btfbserlbtf*  to  tlw  food. 
The  promiw  waa  made  In  ooaiiectlon  with 
tbe  sale  of  two  lots  to  i^lalntur,  and  it  wu 
%  prmnise  to  tbe  plalnttfl  to  make  MKh  anb- 
•cxlirtioD  and  to  w  the  same  alter  raocdgpt 
tbe  vendor  of  the  $1,500,  wUcdt  amount 
was  to  be  paid  by  the  plaintiff  for  aald  lota. 
Hra.  Cox  promised  to  pa^  tbe  amonat  besN 
self  ont  of  that  snm  to  be  ao  reoolved.  Tbis 
was  not  a  formal,  but  a  aobBtantial,  condl- 
tloa  <tf  tbe  promise.  It  may  well  be  that 
Mrs.  Gox  did  teti  able  to  pay  sttcb  a 
subscription  until  the  sale  tranaaotloa  was 
completed,  and  nntll  the  had  recelTed  that 
entire  sum.  There  la  notbing  in  tbe  Language 
used  which  can  be  constnied  as  an  anthorlza- 
tion  or  request  to  plaintiff  to  make  tbe  pay- 
ment into  the  sQbacrlptlon  fund  prior  to  or 
independently  of  the  closing  of  the  transac- 
tkm  of  the  sale  of  the  lota. 

[S]  We  have  tbea  a  voluntary  payment 
made  by  tbe  plaintiff  in  the  name  of  the  de- 
fendant, tor  a  purpose  which'  ma;  have  been 
beneficial  to  tbe  defendant,  but  which  did 
not  go  to  aatis^  any  legal  liability  of  the 
defendant.  Even  If  a  payment  so  made  had 
satiBfled  a  Uabllitar  of  the  partj  for 

whom  the  payment  waa  mado,  recovery  there- 
of could  not  be  enforced,  '^ere  cut  be  no 
recovery  for  the  voluntary  paymrait  of  the 
debt  of  a  third  parfy  without  request,  and 
with  no  promise  of  repayment  by  the  party 
whose  debt  Is  paid."  HcGlew  v.  M<^ade, 
146  Gal.  563,  80  Pac  695. 

The  judgment  and  order  denying  a  new 
trial  in  this  action  are  reversed. 

We  concur:  JAHE9,  J. ;  SHAW.  J. 


GREENE  v.  CARMICHAEL.    (dv.  U55.) 
(District  Court  of  Appeal.  Thizd  District,  Col- 
ifornia.  Feb.  16,  1814.) 

1.  PboPEBTT  ii  &*)— OWITXBSBIP— EVIDSNCE. 

ErldeDce  neld  to  warrant  a  finding  that  de- 
fendant was  tbe  owner  of  an  antomobile,  and 
tbat  R..  wbo  bad  mortgaged  tbe  same  to  plain* 
tiff,  bad  poasesston  nnder  an  eucntory  oontract 
of  sale. 

[Ed.  Noter-For  other  cases,  see  Property, 
Dee.  IMg.  |  9;*  Evidence.  Cfent  Dig.  {  2457.] 

2.  Chattel  Mobtqaqes  (S  17*)— Validitt— 
ownkbship. 

Where  B.  had  possesrion  of  an  aatomoblle 
belonging  to  defendant  onder  an  executory  con- 
tract of  sale,  R.*s  act  in  mortgaging  the  machine 
did  not  affect  defendant's  ownership. 

[Ed.  Note.— For  other  cases,  aee  Chattel  Mort- 
tsgea.  Cent.  Dig.  H  66-58;  Dec  Dig.  f  17.*] 

8.  Chattix  Mobtoaoes  (|  17*)— ConDrrioNAt 
Sazjcs— Rioem  or  Owmok— ihpaibhbnt. 
One  in  pouesaum  of  a  chattel  under  a  con> 
tract  of  conaitional  sale,  by  attempting  to  sell 
or  create  a  lien  thereoo,  cannot  impair  the 
^  rights  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, OenC  Dig.  SS  65-58;  Dec  Dig.  §  17.*] 

4.  FftOTBBVT  <{  8*)  — PXBaONAL  PBOFBBn  — 

•  PoesBSSioir, 

Possesion  of  personal  property  is  only 
prima  fade  evidence  of  ownership  and,  except 


as  to  negoUable  Inatminenta  aid  whatever 
oomea  onder  the  general  denomination  of  cur- 
rency, wfll  not  prevail  against  the  rights  of  tbe 
true  owne^  under  the  rule  that  no  one  can  be 
divoBted  of  his  property  wlUioat  his  consent, 
and  that  do  wmmi  can  transfer  a  bettor  title 
than  ha  himself  Ma. 

[Ed.  Nota^For  other  caaes,  sea  Property. 
Dec.  Dig.  I  9;*  Evidence,  Gent  Dig.  | 

6.  BarovPUi  (I  76*)  —  OwHBBSHir  or  Pbop- 

EltTT. 

Defendant  purchased  an  automobile  for  R.'s 
ose  under  an  agreement  that  R.,  who  was  em- 
ployed by  dtfendaut,  should  pay  for  die  same 
out  of  his  earnings,  and  that  tbe  title  should 
vest  in  him  when  paid  for.  R.,  without  defend- 
ant's knowledge,  took  title  to  me  machine  in  his 
own  name,  and  later  mortgaged  tbe  machine  to 
plaintiff,  field,  that  defendant  was  not  estop- 
ped to  assert  bis  ownership  aa  against  the  mort- 
gagee. 

[£d.  Note.— For  other  cases,  see  Estoppel, 
Gent.  Dig.  81  192-1&5;   Dec.  ll>ig.  §  76.*] 

Appeal  from  Superior  Court,  Sacramento 
County;  C.  N.  Poet,  Judge. 

Action  by  John  T.  Greene  against  D.  W. 
CarmlcliaeL  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Grove  L.  Johnson  and  Albert  D.  Smllb, 
both  of  Sacramento,  for  appellant.  R.  "L. 
SUnn,  of  Sacramento,  for  respondwit. 

BURNETT,  J.  The  appeal  is  from  a  judg- 
ment in  favor  of  defendant  In  an  action 
brought  to  recover  the  value  of  a  certain 
autoinobile  alleged  to  have  been  converted  by 
defendant  to  bis  own  use,  and  on  which  ap- 
pelant had  a  chattel  mortgage  to  secure  the 
payment  of  a  promissory  note  for  $250.  with 
Interest  at  the  rate  of  5  per  cent  per  month. 
This  note  and  mortgage  were  executed  by  one 
Sidney  A.  Root  while  he  had  possession  of 
said  machine.  Issue  was  joined  on  the  ques- 
tion of  Root's  ownership  and  respondent's 
right  to  convert  the  machine  to  his  own  use.  • 
The  court  found  that  Root  waa  not  the  own- 
er of  the  automobile  at  the  time  of  the  ex- 
ecution of  tbe  mortgage  nor  at  any  other 
time,  but  that  he  was  in  possesijlon  thereof 
under  an  executory  contract  of  sale,  condi-  ' 
tloned  on  the  payment  to  D.  W.  Carmlcbael, 
the  respondent  herein,  of  tbe  sum  of  $1,400, 
on  which  payment  Root  was  to  become  the 
owner,  and  not  other%vise,  and  tbat  "no  part 
of  said  $1,400  has  ever  been  paid  to  said  de- 
fendant" The  conclusion  was  that  defend- 
ant bad  the  full  right  to  take  and  dispose  of 
the  property,  and  this  presents  the  real  ques- 
tion Involved  on  the  appeal. 

There  Is  no  doubt  that  the  fiAdIng  of  tbe 
court  as  to  the  conditional  sale  is  folly  sus- 
tained by  the  evidence.  Mr.  Carmlcbael  tes- 
tified: "He  wanted  me  to  get  him  an  auto- 
mobile, and  I  secured  an  automobile  with 
the  imderstanding  he  was  to  go  to  work  on 
Carmlcbael  Colony  and  to  work  bard,  and  « 
he  made  those  promises,  wtilch  prompted  me 
In  Securing  an  automoMle  for  him  to  use  In 
hla  work.    First,  I  waa  to  put  up  so  much 
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cash  for  the  antomobfle,  which  I  objected 
to  doing.  He  came  back  to  me  with  another 
proposltioii  that  he  had  a  party  that  would 
let  him  have  an  antomobile — as  I  understood 
It,  bad  an  automobile  to  trade — if  I  would 
glre  him  a  certain  lot  that  I  bad  on  the  cor- 
ner of  Twenty-Fourth  and  T  street,  to  trade 
for  the  automobile.  That  was  the  transac- 
tion that  was  agreed  upon.  Then  when  be 
went  to  get  the  automobile  he  came  In,  he 
asked  me  how  I  wanted  that  automobile, 
where  I  wanted  It;  be  said  be  could  keep  It 
at  his  home.  ♦  ♦  •  All  these  things  I 
agreed  to  do.  •  •  •  It  was  to  be  paid  for 
by  the  commissions  that  he  would  make;  be 
would  pay  for  it  from  month  to  month  along; 
everything  he  could  make  he  would  turn 
right  in,  paying  for  the  automobile  until  it 
was  Anally  paid  for.  *  •  •  I  was  buying 
the  machine.  The  machine  was  to  be  mine. 
That  was  the  general  understanding  and  was 
agreed  to  at  that  time.  Mr.  Root  asked  me 
how  the  bill  of  sale  was  to  he  made,  'Car- 
mlchael  Company*  or  *D.  W.  Carmichael.'  I 
told  him,  'Make  the  UU  of  sale  in  my  name.' " 
It  is  not  denied  that  through  the  transfer  of 
said  lot  the  purchase  price  of  the  machine 
was  paid  by  defendant  It  also  appears  that 
respondent  paid  Charles  M.  King,  a  garage 
owner,  $369  on  account  of  material  and  re- 
pairs for  said  machine.  This  was  after  King 
had  advertised  a  sale,  to  satisfy  his  claim, 
of  the  automobile,  which  had  been  left  at  bis 
garage.  It  is  not  claimed  tiiat  Carmichael 
has  been  paid  any  portion  of  the  $1,400. 

[1]  The  statement  of  the  foregoing  with- 
out comment  Is  sufficient  to  disclose  the  legal 
Justification  for  the  finding  of  the  lower  court 
that  respondent  was  at  all  times  the  owner 
of  the  machine  and  that  Root  had  posses- 
sion of  it  under  an  executory  contract  of 
sale. 

[2]  It  is  Just  as  irrefutable  that  there  is 
warranted  the  conclusion  that  the  acUon  of 
Root  in  mortgaging  the  machine  did  not  af- 
fect nor  derogate  In  any  manner  from  de- 
.  fendant's  ownership. 

[3]  Conditional  sales  are  fully  recognized 
In  this  state,  and  it  is  well  established  that 
one  In  possession  under  such  contract,  by  at- 
temptiof  to  s^ll  CI^g&te^%lleI^  upon  the 
proper^,  cannot' impair  the  rights  or  Interest 
of  the  owner.  The  same  principle  applies 
as  In  the  case  of  stolen  property.  No  one 
familiar  with  our  law  would  contend  that  a 
thief,  by  selling,  mortgaging,  or  pawnhig  stol- 
en  goods,  could  prevent  or  hinder  the  owner 
from  recttflmlng  his  property  wherever  he 
might  find  it  Of  course,  on  principles  of 
good  conscience.  If  the  owner  misled  an  inno- 
cent party  to  his  prejudice,  the  former  might 
be  precluded  from  asserting  ownership,  but, 
as  we  shall  see,  that  is  not  the  case  here. 

[4]  In  Wright  v.  Solomon,  19  Cal.  64,  TO 
Am.  Dec.  196,  the  qoestlon  Is  reviewed  at 
length  by  the  court  through  Chief  Justice 
Field,  and  It  Is  said:  "Possession  of  person- 
al ittoperl?  iB  oBl^  prtmft  tecia  evldNice  of 


ownership,  and  nerer  prevails  against  the 
true  owner,  except  with  reference  to  negotia- 
ble Instruments,  and  whatever  comes  under 
the  general  denomination  of  currency.  *  *  * 
The  principle  that  no  one  can  be  divested  of 
Ms  property  without  his  consent,  and  the 
maxim  that  no  one  can  transfer  a  better  title 
than  he  has  himself,  control  all  questions 
arising  as  to  property  of  Which  a  tranafor  1« 
attempted,  with  the  exceptions  stated."  The 
earlier  decisions  of  the  Suprane  Conrt  to  the 
contrary  were  referred  to  and  overruled.  In 
the  Wright  Case,  supra,  the  goods  had  been 
consigned  to  the  ftictor  for  sale,  and  he  pledg- 
ed them  as  security  for  a  loan  of  $2,000,  and 
it  was  heia  ttutt  this  would  not  prevaU 
against  ^e  owner,  and  that  It  made  no  dif- 
feraice  ^'whether  the  party  taking  the  pledge 
was  ignorant  as  to  the  extent  of  the  factor's 
authority,  or  that  ttie  factor  was  not  the 
real  owner  of  the  property." 

In  Putnam  v.  Lamphler,  86  Cal.  1S8,  It  is 
said :  **It  Is  a  general  mle,  applicable  to  con- 
diUonal  as  well  as  absolute  sales,  that  a  sec- 
ond vendee  Is  not  entitled  to  stand  In  any 
better  situation  than  his  vendor  In  regard  to 
the  title  of  personal  property,  other  than 
negotiable  Instruments,  and  whatever  comes 
under  the  general  denomination  of  currency." 

In  Vermont  Marble  Co.  t.  Brow,  109  Cal 
241.  41  Pac.  1031,  SO  Am.  St  Rep.  8T,  It  la  de- 
clared: "The  common-law  right  of  the  sell- 
er by  appropriate  contract  to  retain  the  title 
until  performance  of  some  valid  condition 
on  the  part  of  the  buyer  has  been  long 
recognized  in  this  state,  as  almost  unlver'- 
sally  elsewhere." 

In  Rodgers  v.  Bachman,  109  CaL  CS2,  42 
Pac.  448,  It  is  held,  as  stated  In  the  syllabus: 
"The  owner  of  property  may  include,  In  any 
executory  agreemoit  for  its  sale^  any  condi- 
tions which  he  may  desire  to  insert,  and 
make  their  performance  essential  before  he 
Is  to  be  deprived  of  hla  ownership;  and  he 
may  sell  his  property  upon  the  condition  that 
the  title  shall  not  be  divested  iintll  the  price 
has  been  fully  paid."  It  Is  further  held 
that,  in  the  absence  of  fraud,  this  Is  as 
valid  against  a  third  person  as  the  parties 
to  the  transaction,  and  that  the  bailee  of 
personal  property  cannot  convey  the  title  or 
subject  it  to  execution  for  bis  own  debts 
until  the  condition  on  whidi  the  agreement 
to  sdl  was  made  has  been  performed.  The 
familiar  principle  Is  also  therein  announc- 
ed that  tile  questiim  whether  the  sale  Is 
conditional  la  one  of  intenUon,  and  that  it 
is  the  duty  of  the  court  to  carry  out  the  In- 
tention of  the  parties  when  ascertained. 

The  question  Is  again  fully  discussed  In 
Van  Allen  v.  Frands,  123  Cal,  474,  66  Faa 
339,  and  it  IS  therein  declared :  "CondlUoDal  * 
sales  are  recognised  in  this  state  to  the  full- 
est extmt  [citing  casesl;  and  It  Is  wtil  set- 
tied  that  ev^  bona  fide  purchasers  from  the 
person  to  whom  personal  property  is  deliver- 
ed under  an  executory  contract  of  sale  get 
no  TaUd  dftim  to  the  property  (Palmer  r. 
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Howard,  12  GSI.  S88, 18  Pac.  808,  1  Am.  St 
Rep.  60).** 

In  Hm  Palmer  Caaeh  snpm,  Eobler  t. 
Hajea.  41  CaL  460,  and  He^r  t.  Sddr,  68 
GaL  688.  an  dted  as  antluulty,  aad  Huf 
declare  tbn  aame  doctrine; 

[C]  Of  coorBs,  U  eaa  make  no  kind  of  dl£- 
ferenoe  in  the  apidlcatlon  of  the  principle 
tliat  the  original  pnrcttase  «C  the  aatomoblle 
waa  made  by  Boat  and  poBBesalon  taken  by 
him  Immediately.  This  waa  In  pnnmanoe  of 
the  agreement  with  Carmlchael,  and  the  ti- 
tle to  the  property  under  thla  agrewtent  was 
Just  the  same  as  though  Carmtchael  had  first 
taken  actual  possession  and  then  delivered 
the  madilne  to  Boot.  The  form  of  the  trans- 
fer cannot  change  the  effect  of  the 
agreement  and  understanding  between  Boot 
and  Carmlchael. 

Nether  Is  It  Important,  as  far  as  the 
rights  of  respondent  ere  concerned,  that  the 
bill  of  sale  from  King  was  made  to  Hoot  In- 
stead of  Carmlchael,  as  directed  by  the  lat- 
ter. Of  course^  King  and  Root  could  not  de- 
feat the  rights  of  respondent  by  treating  the 
property  as  though  it  belonged  to  Root.  The 
bill  of  sale,  It  may  be  remarked,  was  not  es- 
sential to  the  transfer,  but  constituted  evl- 
deoce  of  the  sale  which  probably  could  not 
be  questioned  by  King  or  Root,  but  it  did 
not  affect  the  agreement  between  Root  and 
reepondent  If  the  latter  had  known  of  It, 
the  question  of  ratification  or  estoppel  might 
possibly  arise,  but  no  such  situation  is  pre- 
sented. Nor  are  we  concerned  with  the  con- 
sideration of  a  constructive  trust  and  its 
repudiation  by  Root  The  vital  question  is, 
who  was  the  owner  of  the  automobile  at  the 
time  the  chattel  mortgage  was  executed?  and 
this  Is  to  be  determined  by  the  terms  of  said 
agreement  between  Root  and  Carmlchael. 

The  contention  of  an  estoppel  Is  equally 
untenable.  It  cannot  be  said  that  appellant 
was  misled  by  any  act  or  declaration  of  re- 
apondaat.  1^  latter  had  no  conversatlou 
with  the  former  about  the  ownership  of  the 
antomoblle,  nor  did  he  have  any  knowledge, 
until  long  after,  of  the  execution  of  the  chat- 
tel mortgage^  He  did  not  know  that  Root 
had  taken  the  bill  of  sale  in  his  own  name. 
In  tact,  there  is  no  drcnmstance  disclosed 
by  tiw  record  that  would  make  it  inequitable 
tot  respMident  to  assert  his  title  to  the  ma- 
chine. Neither  can  it  be  said  tbat  he  is 
diaigeable  with  negligence.  He  had  the 
right  to  aaeame  that  Root  was  an  honest 
man  and  tbat  he  would  not  violate  We  agree- 
ment He  could  not  be  expected  to  antici- 
pate that  Root  would  execute  a  chattel  mort- 
gage upon  pn^rty  tbat  the  latfcw  did  not 
own.  Neither  is  it  strange  that  he  made  no 
inaolir  about  the  bill  of  sale.  Boot  was 
workup  for  him,  and  it  waa  confidently  ex- 
pected that  the  former  would  soon  earn 
enough  money  out  of  his  commtselone  to  pay 
tor  the  antomoblle^  which  he  was  using  in 
the  bnslness. 


Consldalng  Oie  testimony  as  we  are  re- 
quired by  the  ftunlllar  rule,  we  can  see  no 
snhsUntlal  reason  for  interfering  i^th  the 
conclusion  of  the  trial  judge. 

We  do  not  consldar  tlie  cases  upon  which 
appellant  rellee  as  applicable  to  tba  facts 
here  and  dean  unnecessary  spedflc  notice 
of  them. 

The  Judgment  la  affirmed. 

We  concur:   CHXPMAN.  P.  J.j  HABT,  J. 


BARB  T.  SOtTTHBBN  OALIPOBNIA  EDI- 
SON GO.   (GiT.  1469.) 

(District  Ooart  of  Appeal,  Second  Dbtrict 
California.  Fcl>.  10, 1914.) 

1.  Death   (I  4B*'h-AxmonB  fob  Oaubihs 

DEATB  —  PlBAOINO  — COHFLAXNT  — BZIBI- 

KNOR  or  BEntKnOIABIES. 

A  complaint,  in  an  action  for  wrongful 
death,  was  not  bad  for  failure  to  allege  the  exist- 
ence of  an  heir,  where  the  action  was  brouf:bt 
by  the  widow  as  administratrix,  as  the  widow  la 
not  only  an  heir,  but  Oiv.  Code,  1970,  author- 
izes the  nersonal  representative  to  sue  tos.  the 
benefit  oi  the  widow,  and,  under  the  express 
terms  of  Code  GlT.  Proa  I  877,  such  daaquea 
are  recoverable  as  may  be  jtist 

[Bd.  Note.— For  other  <»8e8,  see  Death,  Gent. 
Dig.  IS  64-60,  69 ;  Dec  Dig7|  49.*3 

2.  Death    (8  49*)— Actions  fob  Diath— 

PLEAOina-~ColiFLA2IiIT. 

A  complaint,  in  an  action  for  wrongful 
death,  was  not  bad  for  failure  to  allege  that  suit 
Was  broudht  for  the  benefit  of  the  widow,  as 
belr.  where  the  widow  Inrought  the  suit  as  ad- 
odnistratriz.  aa  she  conM  not  maintain  the  suit 
other  than  for  the  benefit  of  the  heirs,  for  wbonr 
she  acts  as  statutoiy  trustee. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  a  64-66,  69;  Dec.  Dig.  |  49.*} 

3.  PlEADINO    (I  35*)— SUBPLUBAOB— AOTZONS 
FOB  DBATU— CoifPLAINT. 

An  allegation,  in  a  comiflalnt  in  an  action 
for  wrongful  deatb,  that  the  plaintiff,  who  was 
the  widow,  suffered  damages  as  administratrix 
must  be  regarded  as  surplusage,  as  she  could  not 
sustain  any  damages  in  that  capacity  upon  the 
facts  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleadingr 
Cent.  Dig.  K  76-80;  Dec  Dig.  S  35.«] 

4.  Death  (8  52*)  —  Aotionb  fob  Veatb  — 

PlJUJ>inG— COUFLAXHT. 

The  failure  of  the  complaint.  Id  an  action 
tor  wrongful  death,  to  allege  that  the  widow 
suffered  pciponigry  damage  ^id  not  render  it 
subject  to  g^eral  demurrer,  as  Civ.  Code,  ^ 
1970,  autborizes  the  personal  representative  to 
sue  for  the  widow,  Cfode  Civ.  Ftoc.  |  377.  au- 
thorizes the  recovecy  of  just  damages,  and  tiie 
widow  was  dwrired  ol  tbat  share  at  deceased's 
earnings  to  which  she  waa  entitled  for  anivort 

[Ed.  Note.— For  other  caaes,  aee  Deatb,  Gent 
Dig.  •  69;  Dec.  Dig.  |  62.*] 

6.  PXJBAniHO  (I  9*)— OONGLDSION  FBOU  FAOIS- 
AlXEOED — DaHAOE. 

A  complaint.  In  an  aetioa  for  wrongful 
death,  was  not  subject  to  general  demurrer  be- 
cause it  did  not  all^e  the  heir's  damages,  where 
it  alleged  facts  from  which  damage  to  the  wid- 
ow, as  heir,  must  necessarily  follow,  particular- 
ly where  the  prayer  asked  for  a  speciuc  sum. 

(Ed.  Note.— For  other  cases,  see  Pleadlog* 
Oent  Dig.  i  29:  Deo.  Dig.  J  9.*] 
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«.  LiMiTiLTxoif  OF  AonoitB  (J  12T')— COMPn- 

TATION  OF  PBBIOD  OF  LIMITATION— AUEND- 

IfENT  OF  FLEADINQS. 

Where  the  original  complaint,  in  an  action 
for  wrongful  death,  was  filed  before  the  expira- 
tion of  the  period  or  limitation,  the  enstaining  of 
a  demurrer  thereto  and  the  filing  of  an  amended 
complaint,  showing  the  existence  of  an  heir, 
after  the  expiration  of  the  period  of  limitation, 
did  not  defeat  the  action;  no  new  cauae  of  ac- 
tion being  set  np. 

/Ed.  Note. — For  other  caaea,  see  Limitation 
Actions,  Cent  Dig.  H  543^7 ;  Dec  Dig.  S 
127.»] 

7.  LlMITATIOW  OF  ACTI0H8  (5  127*)— COMPU- 
TATION or  Pebiod  or  Liutaton— Auend- 
UENT  OF  PLBADINGB. 

Where  there  is  no  attempt  to  state  a  new 

cause  of  action  in  an  amended  complaint,  but 
merely  the  addition  of  matters  essential  to  make 
the  original  cause  of  action  complete,  the  amend- 
ment, though  made  after  the  ezpirati<m  of  tiie 
period  of  limitation,  relates  back  to  the  time  of 
the  commencement  of  the  action. 

(T3d.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  549-547 ;  Dec.  Dig.  | 
127.*] 

Appeal  from  Snperior  Ck>urt,  Los  Angeles 
Oonnty;  M.  T.  DooUng,  Judge. 

Action  by  Mary  Jane  Barr,  administratrli 
with  the  will  annexed  of  David  W.  Barr, 
deceased,  against  the  Sonthem  Oalifornla 
Edison  Company.  From  a  Judgment  dls- 
mlsslng  the  action,  plaintifl  appeals.  Re- 
versed, with  directions  to  the  trial  court 

Frank  0.  Preacott  and  Jones  &  Weller,  all 
of  Los  Angeles,  tor  an>ehant  H.  H.  Trow- 
bridge, of  Los  Angeles,  and  Hamilton  A. 
Baner,  of  San  Francisco  (Bernard  Silver- 
stein,  of  Oakland,  of  connsel),  for  respondent. 

SHAW,  J.  This  is  an  appeal  by  plaintiff 
from  a  judgment  dlsmiaslng  her  action  upon 
sustaining  a  demurrer  to  an  amended  com- 
plaint fitter  failure  to  further  amend. 

!I3ie  action  was  Instituted  on  September 
28,  liai,  by  plaintiff,  as  administratrix  of 
the  estate  of  David  W.  Barr,  deceased,  to 
recover  damages  for  his  death,  alleged  to 
have  been  caused  by  the  negligence  of  d^nid- 
ant  on  September  2!^  1010.  Hiere  was  noth- 
ing In  the  original  complaint,  containing  one 
count,  showing  that  deceased  left  any  heirs, 
and  a  general  demurrer  interposed  thereto 
was,  upon  this  ground,  sustained,  with  leave 
to  amend.  Webster  v.  Norwegiui  tflnlng  Co., 
137  Gal.  309,  70  Pac.  276,  02  Am.  St  Bep. 
181.  Within  the  time  granted  therefor,  plain- 
tiff filed  an  amended  complaint  which,  al- 
tliough  it  contained  three  counts,  was  sub- 
stantially in  the  form  of  the  original  com- 
plaint, save  and  except  In  each  count  it  was 
alleged  "that  the  deceased  left  at  the  time  of 
his  death  'surviving  tilm  his  widow,  Mary 
Jane  Barr,  who,  as  the  administratrix  of  his 
estate  and  as  his  personal  representative  and 
as  plaintiff,  brings  this  action ;  that  by  rea- 
son of  the  premises  the  plaintiff,  as  such  ad- 
ministratrix, has  sustained  damages  in  the 
sum  of  f 100,00a"  At  the  time  of  ffllng  the 
amended  complaint  the  time  within  whidi, 
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under  subdivision  8  of  section  840,  Code  of 
Civil  Procedure,  an  action  of  this  character 
may  be  Instituted  had  expired.  Defendant 
interposed  a  general  demurrer  to  each  count 
of  the  amended  complaint,  and  also  alleged 
that  each  cause  of  action  set  forth  therein 
was  barred  by  the  provisions  of  said  subdivi- 
sion 3  of  section  340,  Code  of  Civil  Procedure. 
This  demurrer,  by  an  order  In  general  terms, 
was  sustained,  and,  upon  plalntUTs  failure  to 
amend,  Judgment  of  dismissal  followed. 

[1]  Two  points  are  presented  on  the  ap- 
peal. It  Is  claimed:  First  that  the  amended 
complaint  was  obnoxious  to  the  general  de- 
murrer interposed,  for  the  reason  that  It  was 
not  alleged  the  suit  was  brought  for  the  bene- 
fit of  any  heir  of  deceased,  nor  made  to  ap- 
pear that  he  left  an  heir,  nor  alleged  In  terms 
that  such  or  any  heir  sustained  damage  In 
any  sum  by  reason  of  the  death  of  deceased ; 
and,  second,  that.  If  the  same  stated  a  cause 
of  action,  it  was  barred  by  reason  of  the 
amended  complaint  being  filed  after  the  stat- 
ute of  limitations  had  run  against  it 

1,  The  complaint  alleged  "that  the  deceased 
left  at  the  time  of  his  death  his  widow,  Mary 
Jane  Barr."  Not  only  Is  the  widow  of  de- 
ceased an  heir,  but  section  1970,  Civil  Code, 
expressly  provides  that  "when  death  *  *  « 
results  from  an  Injury  to  an  employ^  *  •  • 
the  personal  representative  of  such  employ^ 
shall  have  a  right  of  action  therefor  against 
such  employer,  and  may  recover  damages  in 
respect  thereof,  for  and  on  behalf,  and  for 
the  benefit  of  the  widow,  •  •  • "  which 
amount  so  recoverable,  as  provided  in  section 
^77,  Code  of  Civil  Procedure,  shall  be  "such 
damages  *  *  *  as  under  all  the  circum- 
stances of  tite  case  may  be  Just."  The  pcdnfe 
made  in  this  behalf  possesses  no  merit 

[S]  Nor  was  It  necessary  to  allege  that  the 
suit  was  brought  for  the  benefit  of  sodi  wk^ 
ow.  Since  {flttlntlfl,  who  is  shown  to  be  dw 
personal  refweeentatlve  ct  deceased,  conid  not 
mjiiiitfiw  the  action  other  than  for  the  braieflt 
of  the  heirs  (Webster  t.  Norwegian  Mining 
Go,,  187  CaL  800,  70  Pac.  276,  02  Am.  St 
181 ;  Kerrigan  v.  IdbrketrStreet  By.  Co., 
138  Gal.  B06, 71  Pac  621).  fOr  whom  she  acts 
as  statutory  trustee  It  followa  as  a  mattar  of 
law.  from  the  facts  alleged,  that  the  suit  Is 
brought  for  her  benefit  It  conld  not  be  o13i- 
erwlse  Iffoi^ht ;  hence  It  was  oimeceKery  to 
allege  the  conclusion  that  It  was  so  brou^t 

£S-I]  Since  plaintiff,  as  admlalstratriz, 
could  not  sustain  damage  by  reason  of  the 
facts  alleged,  the  allegatifni  that  she  in  such 
capacity  suffered  damage  must  be  disregard- 
ed as  surplusage.  Newman  v.  Smith,  77  Gal. 
27.  18  Pac.  791.  It  is  not  alleged  In  terms 
that  the  widow  sustained  pecuniary  damage 
by  reason  of  the  death  of  deceased.  Such 
omission,  however,  did  not  render  the  com- 
plaint {^noxious  to  the  general  demurrer. 
Upon  the  death  of  deceased,  caused  by  the 
wrongful  act  of  defendant  the  statute  gave 
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the  widow  tbe  right  to  such  damages  as  un- 
der the  circumstaDces  were  Just,  and  'au- 
thorised the  personal  representative  to  sue 
for  the  recovery  of  the  same.  By  his  death 
tbe  widow  was  deprived  of  that  share  in  the 
earnings  of  deceased  to  which,  as  his  wife, 
she  was  entitled  for  support  Kelley  v.  C,  M. 
ft  SL  Paul  Ry.  Co.,  50  Wis.  381,  7  N.  W.  291 ; 
Serensen  v.  Northern  Paa  R.  Co.  (C.  C.)  45 
Fed.  407;  section  1S5.  Civ.  Code.  Since  the 
complaint  alleged  facts  from  which  damages 
to  the  surviving  wife  must  necessarily  fol- 
low, it  was  sufBcIent  to  overcome  the  objec- 
tloo  on  the  score  that  it  failed  to  allege  tbe 
amoant  In  which  the  heir  was  damaged. 
Blasingame  v.  Home  Ins.  Co.,  76  Oal.  638,  17 
Fac.  925.  Moreover,  the  prayer  of  the  com- 
plaint was  for  a  spedflc  sum  which  plaintiff 
•oucbt  to  recover  upon  the  facts  alleged,  and 
it  has  been  held  tliat  this  Is  equivalent  to  a 
fVrmal  allegation  of  the  amount  of  damages 
niBtained.  Riser  t.  Walton,  78  CaL  490,  21 
Pac;  362;  Bank  t.  Port  Townsend,  16  Wash. 
4CiO,  47  Pac.  896.  While  the  complaint  can- 
not be  regarded  as  a  model  pleadiq&  it  is 
nevertheless,  in  our  opinion,  soffldent  when 
tested  by  a  general  demurrer. 

[1.  n  2.  Ab  stated,  the  original  complaint 
failed  to  state  a  cause  of  action,  and,  conced- 
ing the  amended  pleading  was  sufficient  in 
this  regard,  respondent  Insists  that,  by  rea- 
son of  tbe  faet  that  it  was  filed  after  tbe 
statute  of  ItanitEttons  had  run  against  the 
cause  of  action,  it  was  barred.  The  amended 
complaint  did  not  purport  to  set  up  a  new  or 
dUFerent  canse  of  action  from  that  attempt- 
ed to  be  set  up  In  the  original  complaint 
"Where  th^  is  no  attempt  to  state  a  new 
cause  of  action  In  an  amended  complaint,  but 
merely  the  addltltm  of  matters  eesentlal  to 
make  the  original  cause  of  action  complete, 
the  amendment,  thougb  made  after  the  expi- 
ration of  the  period  of  limitation,  relates 
bade  to  tbB  time  of  the  commencement  of  the 
action."  Buis  t.  Santa  Barbara  Oas,  etc., 
Gol,  164  Gal.  188.  128  Fac.  330.  Tbe  case  at 
bar  Is  not  unlike  that  of  Bauer's  Law,  etc., 
Co.  Leffingwell,  11  Col.  App.  494,  105  Pac. 
4a7,  wbere  tite  original  complaint  flled  to 
reeorer  upon  a  promissory  note  failed  to  al- 
lege nonpayment,  by  reason  of  which  omls- 
lioa  tbe  complaint  failed  to  state  a  canse  of 
action.  After  the  expiration  of  the  time 
when  the  action  would  have  been  barred  had 
It  not  been  for  the  filing  of  the  original  com- 
plaint, an  amended  complaint  was  filed 
wherein  nonpayment  was  alleged,  and  It  was 
held  that  such  amendment  did  not  change  the 
cause  of  action,  and  that,  as  stated  In  the 
amended  complaint,  the  cause  of  action  was 
not  barred  by  the  statute  of  limitations.  To 
the  same  effect  Is  the  case  of  Buiz  v.  Santa 
Barbara  Gaa.,  etc.,  Co.,  supra,  wherein  the 
above  case  Is  cited  with  approvaL  Respond- 
ent has  cited  a  number  of  authorities  from 
other  inxisdictlons  which  support  its  conten- 


tion. In  reply  to  which  it  Is  sufl3clent  to  say 
the  courts  of  this  state  have  adopted,  the  rule 
laid  down  in  Tiffany's  Death  by  Wrongful 
Act,  S  187,  where  it  is  stated:  "The  complaint 
or  declaration  may  be  amended  as  in  other 
actions  where  the  amended  pleading  does  not 
state  a  new  cause  of  action;  and  sncb 
amendment,  although  made  after  the  expira- 
tion of  the  period  of  limitation,  will  relate 
back  to  the  commencement  of  the  suit  Thus 
an  amendment  may  be  made  *  *  •  which 
adds  an  allegation  tbat  tbe  deceased  left  a 
wife  and  children."  South  Carolina  R.  R.  Co, 
V.  Nix,  68  Ga.  572 ;  Haynle  v.  Chicago,  etc., 
R.  R*  Co.,  9  IIL  App.  105;  Frost  v.  Witter, 
132  Cal.  422,  64  Pac.  705,  84  Am.  St  Bep.  S3. 
The  amended  complaint  did  not  purport  to 
contain  a  new  cause  of  action,  but  merely  an 
amendment  showing  that  the  deceased  left 
surviving  him  a  widow  as  his  h^r. 

In  our  opinion  the  learned  judge  erred  in 
sustaining  the  demurrer.  The  judgment  Is 
therefore  reversed,  and  the  trial  conrt  direct- 
ed to  overrule  the  demurrer  Interposed  to 
the  complaint. 

We  concur:   CONBBX,  P.  J. ;  JAMES,  J. 


OOIiDBN  ft  GO.  V.  JUSTICE'S  COURT  OF 
WOODLAND  TP.,  YOLO  COUNTT. 
et  al.   (Civ,  1194.) 

(District  Coort  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  12, 1914.  Rehearing  Denied 
1^  Supreme  Court  April  13,  1914.) 

1.  intoxicatiho  llquobs  (|  146*)— offenses 
— Solicitation  of  Obdebs. 

The  Wyllie  Local  Option  Law  (St,  1811.  p, 
602)  I  10,  makes  it  unlawful  to  solicit  or  take 
orders  or  make  a^ementa  for  the  sale  or  de- 
livery of  alcoholic  liquors  in  no-licenae  terri- 
tory, but  provides  tbat  this  shall  not  apply  to 
the  taking  -such  orders  from  a  registered 
pharmacist  at  his  place  of  business,  or  to  the 
taking  of  orders  for  such  liquors  on  the  prem- 
ises where  stored  or  manufactured,  under  the 
conditions  stated  in  section  16.  Section  16  pro- 
vides that  the  keeping  of  alcoholic  liquors  at 
cellars,  vaults,  or  warehouses,  the  receiving  of 
orders  thereat  and  the  shipment  of  such  liqnon 
therefrom,  are  not  unlawful,  provided  they  are 
not  to  be  distributed  or  delivered  to  any  person 
or  place  m  no-Ucense  territory  within  the  coun- 
ty, except  when  delivered  to  a  carrier  for  ship- 
ment, and  that  tbe  keeping  of  such  liquors  on 
the  premises  where  manufactured,  the  receiv- 
ing of  orders  thereat,  and  tbe  shipping  of  such 
liquor  therefrom  are  not  unlawful,  provided 
they  are  not  to  be  distributed  or  d^vered,  in 
no-license  territory  within  the  county,  in  quan- 
tities of  less  than  two  gallons,  and  are  not  de- 
livered to  any  person  or  place  in  such  territory, 
except  to  a  common  carrier  for  shipment,  to 
other  manufaetarers,  to  cellars,  vaults,  or  ware- 
bouses,  to  any  person  at  bia  or  her  permanent 
residence,  or  to  registered  pharmacist  at  their 
place  of  business,  Eeld,  that  as  t£e  provtsioa 
authorizing  the  taking  of  orders  on  the  prem- 
ises where  stored  or  manufactured  refers  to  sales 
by  manufacturers,  aad  does  not  therefore  au- 
thorize the  soliciting  or  taking  of  orders  from 
manufacturers,  except  possibly  as  to  registered 
pharmacists,  no  one  has  a  legal  right  to  solicit 
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■at  take  orders  for  intozlcanta  from  i»erMiu 
within  no-license  territory. 

[Ed.  Note.— For  other  caaea,  aee  Intoxicatlnf 
Idouoro,  Cent.  Dig.  {S  US.  180, 163;  Dee.  Dig. 
i  140.*] 

2.  Intoxicating  Liquobb  (S  lO*)— Offenb- 
K»— Solicitation  of  Okdiebs. 

A  municipal  corporation  by  ordinance  or  a 
municipality  or  other  subdivision  of  the  state 
by  invoking  the  provisions  of  the  local  option 
law  cannot  prohibit  tlie  soliciting  of  orders  or 
the  making  of  agreements  witliin  its  limits  for 
the  sale  or  delivery  of  intoxicating  liqaors, 
where  the  liqaors  are  to  be  delivered  outside  lU 
limits. 

iTid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  7-12;  Dec.  Dig.  |  10.*1 

8.  Indicikbnt  and  Intobuation  (I  110')— 
FoxJAwiNQ  Lanouaqb  of  Statute. 

A  complaint,  charging  accused  with  solicit- 
ing orders  for  intoxicating  liQuora  within  no- 
Ucense  territory,  but  not  showing  whether  the 
liquors  were  to  be  delivered  within  or  without 
the  limits  of  such  territory,  stated  an  oSeii&e, 
and  a  magistrate's  court  therefore  had  Jurisdic- 
tion to  preliminarily  examine  and  pass  upon  the 
charge ;  it  being  sufficient  to  charge  the  ofEense 
in  the  language  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  CenL  Dig.  U  289-294;  Dec 
Dig.  I  110.*] 

4.  Intoxicating  Liquobs  (g  146*)— Offenses 

— SouciTATioN  OF  Orders. 

The  Wyllie  Local  Option  Law  (St  1911, 
p.  602)  S  15,  making  it  unlawful  for  any  person, 
company,  association,  or  dub,  within  no-licais« 
terntozy*  to  aolicit  or  take  ordon  or  make  agree- 
ments for  the  sale  or  delivery  of  alcoholic  liq- 
uors, was  violated  by  the  sending  of  a  circular 
letter  from  a  point  outside  Do-license  territory 
to  a  person  In  no-license  territory  soliriting  an 
order,  the  phrase  "within  any  no-license  terri-- 
tory"  not  as  claimed  qualifying  "person,  com- 
pany, association  or  club,"  ia  view  of  the  ulti- 
mate object  of  all  legislation  on  the  subject, 
which  is  not  merely  to  prevent  the  public  traffic 
in  liquors,  bat  to  reduce  to  the  lowest  minimum 
the  individual  use  and  consumption  of  such  liq- 
uors as  beverages. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Lijn^i^  Cent  Dig.  U  IBO,  100. 168;  De&  Dig. 

6.  STATDTKS   ({    184*)— OONSTHUCTIOH  —  BX- 

TBiNsio  Aids. 

Every  statute  must  be  construed  with  ref< 
erence  to  the  ol)ject  intended  to  be  accomplished 
thereby,  and  to  ascertain  this  object,  it  is  prop- 
er to  consider  the  occasion  and  necessity  of  its 
enactment,  and  it  should  be  so  construed  as  is 
best  calculated  to  advance  ito  object  by  sup- 
IHreBBing  the  mischief  and  secoring  tlie  benefits 
intended. 

fEd.  Note.- For  other  cases,  see  Statutes, 
Cent  Dig.  I  282;  Dec.  Dig.  f  184.*] 

6.  Statutes  (i  181*)  —  CtoNeriBucmoN— Don* 
BLB  Meaning. 

Where  a  etatoto  is  fairly  susceptible  of  two 
constractions,  one  leading  inevitably  to  mischief 
or  absurdity,  and  the  otlier  consistent  with 
soond  sense  and  wise  policy,  the  former  should 
be  rejected  and  the  latter  adopted. 

[Ed.  Note.>-For  other  case^  see  Statotea, 
Cent  Dig.  H  269,  268 :  Dec.  Dig.  f  181.*] 

7.  Statutes  (|  180*)— Construction- Rejec- 
tion OF  QbAIIHATICAL  OONSTBUcnON. 

Where  a  statute  may  be  given  a  gram- 
matical construction  leading  to  a  result  in  mani- 
fest opposition  to  its  purpose  and  intent  or  in 
circumvention  of  its  paramount  object^  sncb 
construction  will  be  rejected,  and  one  adopted 
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which  wfU  eflFeetnate  or  carry  out  tbe  object  de* 
signed  to  be  aceompUahed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  268;  Dea  Dig.  1 1B9.«] 

8.  Ihtozicatihg  Liquobs  a  6*)— Offenses- 
Solicitation  OF  Obdebs. 

While  the  right  to  use  or  consume  Intoxi- 
cating liquors  is  one  of  the  dtizen's  jwrsonal 
liberties,  of  which  he  can  be  deprived  by  gov- 
ernmentol  interference  only  where  anch  use 
leads  to  intoxication  or  alcoholism,  thus  infring- 
ing the  rights  and  libertiea  of  others,  the  Legis- 
lature in  the  exercise  of  its  police  power  may 
establish  any  regulation  tending  to  remove  temp- 
tetion  to  use  such  liquors  as  beverages  under 
any  clrcomstancea  whicb,  if  permitted  to  exist 
might  create  a  sentiment  in  no-license  territory 
favorable  to  the  revival  of  traffic  in  such  liq- 
uors, and  may  therefore  prohibit  every  form  of 
soliciting  orders  wittiin  no-license  territon  for 
such  liqaors  to  be  delivered  in  sach  territory, 
though  intended  for  individual  oae. 

[Ed.  Note.— For  other  cases,  see  Intoxicattng 
Liquors,  Cent  Dig.  I  4;  Dec.  Dig.  |  6.*] 

9.  Ihtoxioathio  Lniiroas  ^  i4or)_On!Bii0i8 

— Solicitation  of  Obdebs. 

Under  WylUe  Local  Option  Law  (St  1911, 
p.  602)  S  15,  the  soliciting  of  orders  or  the  mak- 
mg  of  agreements  within  no-license  territory  for 
the  sale  of  intoxicating  liqaors  to  be  delivered 
within  no-license  territory  is  prohibited,  tboagh 
it  is  contemplated  that  the  sale  shall  be  con- 
summated outside  no-license  territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Crat  Dig.  H  1C9,  160,  163;  Dec.  Dig. 
1  i46.*J 

10.  Intoxioatino  Liquobs  ($146*)— Onufs- 

ES— Solicitation  of  Obdebs— "Solicit." 
Wyllie  Local  Option  Law  (St  1011,  p. 
802)  §  15,  relative  to  soliciting  orders  for  intou- 
cating  liquors  In  local  option  territory,  does  not 
apply  to  advertisements  la  newspapers  circu- 
lating in  such  territory,  and  addressed  to  the 
general  public  and  not  to  a  particular  individu- 
al, since  "solicit"  within  the  statote  means  to 
apidy  to  for  obtaining  ■omething:  to  awake  or 
exdto  to  action :  to  arouse  a  desire  in,  and  im- 
plies personal  petition  and  importunity  ad- 
dressed to  a  partlcalar  individual  to  do  some 
particular  thing. 

[Ed.  Note.— For  other  cases,  aee  Intoxicating 
Liquors,  Cent  Dig.  K  100,  160, 16S;  Dec  Dig. 
§  146.« 

For  other  definitions,  eee  Words  and  Phrasea, 
vol.  7,  p.  6548;  vol.  8,  p.  7802.] 

11.  Criminal  Law  (§  108')- Venu»-Intoxi- 
cATiNG  Liquors. 

Under  Wyllie  Local  Option  Law  (St  1911, 
p.  602)  S  16,  prohibiting  the  soliciting  of  orders 
for  intoxicating  liquors  in  no-license  territory, 
where  a  circular  letter  scdiciting  an  order  was 
addressed  to  a  party  in  no-Ucense  territory,  tile 
crime  was  committed  upon  the  receipt  of  the 
tetter  by  such  party,  and  the  venue  of  the  offense 
was  in  that  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {|  220-226,  230^  281,  284;  Dee. 
Dig.  i  108.*]  — ,  ,  . 

Orlgiual  appUcatlOD  by  Golden  &  Co.  for 
a  writ  of  prohibition  against  the  Justice's 
Conrt  of  Woodland  Townsblp,  County  of  Yo- 
lo, and  another.  Order  to  show  cause  dla- 
charged,  and  writ  dlBmiased. 

Hoefler  ft  Morris,  of  San  Frandsco,  for  pe- 
titioner. A.  O.  Bailey.  Dist  Atty.,  of  Wood- 
land, for  respondents.  I.  M.  Qolden,  ot  San 
Francisco,  amlcns  car  Ik.  ^ 


CiL)  GOLDEN  A  CO. 

HART,  J.  Tbls  Is  a  petition  for  a  writ  of  \ 
proUbltiDn  to  restrain  tbe  above-named  re- 
spondents from  "tafeing  any  further  proceed- 
ings pending  In  the  case  of  the  People  of  the 
State  of  California.  PlalntlCF,  v.  Golden  &  Co., 
a  Corporation,  In  said  Justice's  court,  and 
from  bearing,  determlnlDg,  passing  upon,  try- 
ing, or  deciding  any  proceeding  in  said  case," 
etc. 

This  proceeding  arises  by  reason  of  the  fil- 
ing of  a  complaint,  on  the  21st  day  of  June, 
1913,  in  the  respondent  court,  by  the  district 
attorney  of  Tolo  county,  charging  the  peti- 
tioner with  the  violation  of  section  15  of  the 
local '  option  law,  popularly  known  as  the 
"Wyllle  law,"  and  passed  by  the  Legislature 
of  1911.  Stats.  1911,  p.  599  et  seq.  The  spe- 
dfle  charge  against  the  petitioner  Is  that  It 
solicited  the  sale  of  certain  alcoholic  liquors 
within  the  limits  of  the  city  of  Woodland,  a 
municipal  corporation,  it  being  admitted  by 
the  petitioner,  for  the  purposes  of  this  case, 
that,  prior  to  the  time  at  which  the  petitioner 
Is  allied  to  have  committed  the  offense  with 
which  It  is  charged  In  the  complaint  objected 
to  here,  at  an  election,  held  In  said  dty.  In 
pnrsoance  of  the  provisions  of  said  local  op- 
tion law,  the  electors  voted  in  favor  of  the 
application  of  the  provisions  of  said  law  to 
the  territory  embraced  wltbln  the  corporate 
limits  of  said  dty,  and  thus  declared  that 
said  municipality  should  thereafter  be  no- 
lleense  territory. 

Prom  the  petition  in  this  proceeding  It  ap- 
pears that  the  petitioner  "Is  and  was  at  all 
times  herein  mentioned  a  corporation  duly 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  California ;  that 
Ita  principal  place  of  business  is  In  the  city 
and  county  of  San  Frandaco,  in  said  state  of 
California,  and  is,  and  at  all  times  herdn 
mentioned  was,  lawfully  engaged  In  the  busi- 
ness of  selling,  famishing,  and  distributing 
alcoholic  liquors."  It  Is  further  alleged  that 
said  petitioner  was  not,  at  any  of  the  times 
mentioned  In  the  complaint  filed  against  it, 
"a  person,  company,  association,  or  club  be- 
ing or  existing  within  the  limits  of  the  coun- 
ty of  Tolo" ;  tiiat  It  has  no  place  of  business 
within  the  limits  of  the  said  county  of  Yolo, 
but,  "as  said  complaint  shows  upon  Its  face, 
has  Its  inindpal  place  of  business  In  the  dty 
and  oonnty  of  San  Francisco,"  etc. ;  that,  "as 
appears  npon  the  face  of  the  said  complaint, 
the  said  alleged  violation  of  the  said  act  con- 
sisted solely  of  the  mailing  of  certain  letters, 
price  lists,  and  an  order  sheet  at  the  city  of 
San  Prandsco,  ♦  •  •  addressed  to  a  resi- 
dent of  the  dty  of  Woodland,  In  said  county  of 
Tolo,  tlie  said  drcnlar  letter,  price  lists,  and 
order  sheet  constituting  an  advertisement  of 
certain  alcoholic  liquors  offered  for  sale  by 
yonr  petitloDer;  that  it  appears  upon  the 
face  of  the  said  complaint  that  all  and  singu- 
lar the  acta  constituting  the  alleged  offense 
as  aforesaid  were  committed  wholly  In  the 
dtj  and  oonnty  of  San  Francisco.  *  •  « 
4nd  wbolly  wiOiont  the  said  city  of  Wood- 
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I  land  and  the  said  county  of  Tolo."  The  pe- 
tition then  alleges  that  it  does  not  appear  up- 
on or  from  the  face  of  the  complaint  that  the 
offense,  purporting  to  be  therein  and  thereby 
charged  against  the  petitioner,  or  that  any 
offense  whatever,  was  committed  within  the 
limits  of  the  county  of  Tolo,  or  within  the 
Jurisdiction  of  the  said  court  of  Woodland 
township ;  "that  the  said  court  of  Woodland 
township  has  no  Jurisdiction  of  your  petition- 
er, or  of  the  attempted  criminal  proceeding." 

The  complaint  filed  In  the  respondent  court 
against  the  petitioner  and  to  restrain  pro- 
ceedings under  which  this  proceeding  is  In- 
stituted Is  made  a  part  of  the  petition  and 
attached  thereto.  It  Is  charged  in  said  com- 
plaint that,  on  or  about  the  28th  day  of  May, 
1913,  the  defendant  corporation  mailed  a  let- 
ter at  the  dty  of  San  Francisco,  addressed  to 
a  Mr.  James  Monroe,  at  Woodland,  Cal.;  that 
said  letter,  which  characterised  Itself  as  a 
"drcular,"  contained  an  offer,  designated 
therein  as  "onr  final  offer,"  to  consign  to  the 
said  Monroe,  at  any  time  within  30  days  from 
the  date  of  the  letter,  "one  full  quart  of  this 
fine  *01d  Reserve'  whisky,  by  return  express, 
for  only  50c.  [no  doubt  meaning  fifty  cents].*' 
Said  drcnlar  letter  then  proceeds: 

"This  Is  a  special  Introductory  offer  we 
are  making  to  NEW  customers  only — and  If 
TOU  have  never  tried  'Old  Reserve'  Whiskey 
— we  want  you  to  try  It  NOW.  We  want  to 
Show  you.  We  want  to  place  some  of  our 
fine  'Old  Reserve'  Whiskey  before  you  so  yon 
may  know  how  rich,  pure  and  delicious  It 
really  Is — and  here's  the  greatest  offer  you 

ever  heard  of.  Send  us  50  cents— that's 

All  and  we  will  send  you  a  full  quart  bottle 
of  our  fine  'Old  Reserve*  WWsky— In  a  strong, 

plain  case,  by  return  express,  Remember 

— It's  Pure  Kentucky  Whiskey  and  every  bot- 
tle has  our  absolute  guarantee  that  it  Is  fully 
aged  and  full  measure — as  good  and  pure  as 

it  la  possible  to  produce.  Tou  take  no 

chances.  Our  guarantee  Is  fair  and  square — 
it  means  what  It  says — we  must  send  yon  a 
quality  that  will  please  you  In  every  way— 

and  we  will  do  it  We  lose  Money  shipping 

one  quart  means  a  loss  to  us — but  we  want 
your  trade — and  we  know  when  you  have 
tried  this  whiskey,  you  will  be  so  pleased 
with  it,  that  yon  will  send  us  your  future  or- 
ders for  at  least  a  gallon  at  $3.60  or  four  full 
quarts  for  $4.00  and  then  we  pay  all  the 

press  charges.  A  Wonderful  offer.  No  one 

else  offers  a  single  quart  of  whiskey  at  our 
price  of  60  cents  a  quart— no  one  else  would 
be  willing  to  lose  money  on  a  one  quart  ship- 
ment as  we  are  doing  simply  to  prove  our 

claims  for  "Old  Reserve.'  Take  us  up  on 

this  offer— order  this  whiskey — try  It — use 
all  yoo  want— and  if  yoo  don't  find  it  all  we 
claim — the  finest  you  ever  tasted  and  the 
greatest  value  yon  ever  saw — we  will  return 
your  money  together  with  all  express  cost 

without  a  word.  Mow,  Rush  Tour  Order. 

Cut  out  this  coupon — fill  It  In — and  mail  It  to 
us  with  50  cents  In  stamps,  coln/OP'oaoner; 
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order— and  the  fall  quart  of  flue  'Old  Re- 
serve' Whiskey  «ill  go  by  first  express.  You 
mast  pay  express  charges  on  this  single  quart 
shipment  The  cost  Is  small— only  20c  to  50c, 
according  to  distance  from  San  Francisco, 
but  no  matter  how  much  expressage  you  paid, 
you  will  get  a  wonderful  bargain.  Golden  & 
Co.  130  Pine  St  San  Francisco.  Calif. 

"Ooldra  &  Company.  Not  good  after  80 
days." 

Accompanying  said  letter  were  the'  price 
lists  of  the  various  brands  of  whiskies  and 
wines  and  "miscellaneous  liquors"  handled 
and  sold  by  the  petitioner  and  an  order  sheet, 
In  blank,  to  be  used  by  the  party  to  whom 
the  letter  was  addressed  If  he  elected  to  pur- 
chase  any  of  the  liquors  referred  to  In  the 
letter  and  the  price  lists. 

Manifestly  the  ultimate  question  presented 
here,  as  is  stated  In  the  petition  as  well  as  is 
necessarily  implied  from  the  nature  of  this 
proceeding,  la  one  of  Jurisdiction.  Tbat  the 
respondents,  as  a  magistrate's  court  and  the 
presiding  magistrate  thereof,  are  wholly 
without  legal  authority  or  Jurisdiction  to  ex- 
amine the  charge  set  forth  in  the  complaint 
assailed  hy  this  proceeding  la  sought  to  be 
sustained  upon  the  following  grounds:  U) 
That^  within  the  meaning  of  the  language  of 
the  local  option  law,  there  can  be  no  solici- 
tation of  orders  for  the  sale  of  alcoholic 
liquors  within  no-Ucenae  territory,  unless  the 
sale  and  dellTery  of  such  liquors  are  made  or 
intended  to  be  made  within  such  no-license 
territory;  (2)  that  section  X6  of  said  act  con- 
templates and  Intends  that  the  solicitation  In- 
terdicted thereby  must  be  prosecuted  in  per^ 
son  within  such  territory  by  the  persons  or 
corporations,  eta,  mentioned  tn  said  section; 
or,  in  other  words,  that  the  solicitation  con- 
templated by  the  section  cannot  be  effectuat- 
ed except  it  be  done  in  person  by  such  per- 
sona or  corporations  themselves  or  their 
agents,  which  proposition  Implies,  of  coui-se, 
that  they  or  their  agents  must  be  physical- 
ly present  within  such  territory  when  such 
solicitation  takes  place. 

In  addition  to  the  points  above  spedfled, 
it  is  urged  by  Messrs.  Qolden  and  Fritcbard, 
in  a  brief  filed  by  them  as  amid  curiie,  that 
section  16  of  said  act  contravenes  certain 
constitutional  guaranties. 

CI]  Section  15  of  the  local  option  law  reads 
as  follows:  "It  shall  be  unlawful  for  any  per- 
son, *  *  *  company,  assodatlon  or  club, 
within  any  no-Ucense  territory,  to  solldt  or- 
ders, take  orders,  or  make  agreements  for  the 
sale  or  delivery  of  alcoholic  Uguors ;  provid- 
ed, that  this  shall  not  apply  to  the  taking  of 
such  orders  from  a  registered  phermadst 
at  his  place  of  business,  or  to  the  taking  of 
orders  for  alcoholic  liquors  on  the  premis- 
es where  stored  or  manufactured,  under  the 
conditions  stated  In  section  16  hereof." 

Section  16  provides:  Nothing  In  this  act 
shall  be  Interpreted  as  rendering  It  unlawful 
to  keep  alcoholic  liquors  for  distribution,  or 
to  seli  or  distribute  such  liquors,  in  no-li- 


cense territory  In  the  manner  following :  "L 
The  serving  of  such  liquors  by  any  person 
at  his  own  home  to  members  of  his  family  or 
to  his  guests,  as  an  act  of  hospitality,  when 
no  money  or  thing  of  valne  is  received  In  re- 
turn tberefor,  and  when  said  home  Is  not  a 
place  of  public  resort ;"  2.  the  serving  or  dla- 
penslng  of  such  liquors  by  a  r^lstwed 
pharmacist  for  bona  fide  medical  purposes, 
upon  certain  specified  condition^  among 
which  Is  that  such  Uguors  so  dispensed  shall 
not  be  drunk  upon  the  premises  ^here  dis- 
pensed; 3.  the  selling  of  alcohol  by  a  reg- 
istered pharmacist  for  other  than  beverage 
purposes,  upon  certain  designated  conditions; 
4  and  5.  the  selling  of  wine  by  a  regularly 
licensed  phaimaclst  for  sacramental  purpos- 
es only,  on  certain  oonditiona,  and  the  dis- 
tributing of  wine,  at  the  sacramwtal  service 
of  any  religious  oi^nizatioii;  6.  "the  keep- 
ing of  alcoholic  liquors  at  cdlars,  vaults  or 
warehouses,  receiving  orders  at  such  cellars, 
*  *  *  for  said  liquors,  and  the  shipping  of 
the  same  therefrom;  provided,  said  liquors 
are  not  distributed  or  delivered  to  any  per- 
son  or  place  in  no-license  territory  within  the 
county  In  whl(!h  such  cellars,  •  •  *  are 
located,  except  when  delivered  to  a  common 
carrier  for  shipment  to  a  place  outside  of  no-  ■ 
license  territory;  7.  ttie  keeping  of  alcoholic 
llqnors  on  the  premises  where  manufactured, 
receiving  orders  at  said  premises  for  such 
liquors,  and  the  shipping  of  the  same  from 
such  premises;  provided,  said  liquora  are  not 
distributed  or  delivered  in  no-Ucense  terri- 
tory within  the  county  in  which  such  prem- 
ises are  located  in  quantities  of  less  than  two 
gallons,  and  are  not  dellva«d  to  any  per- 
son, or  place  in  such  territory  within  said 
county  except  as  follows:  <a)  to  a  common 
carrier  for  shipment  to  a  place  outside  of 
said  no^lcense  territory;  (b)  to  other  manu- 
facturers of  alcoholic  Itguors  at  the  prem- 
ises where  they  manu&ctnre  such  Uquora; 

(c)  to  cellars,  vaults  or  wardiouses  where 
such  liquors  are  stored  or  distributed  as  pro- 
vided in  the  sixth  paragrapb  of  this  s«!tlon; 

(d)  to  any  person  at  his  or  her  permanent 
residence;  (e)  to  registered  pharmadsts  at 
their  place  <k  business." 

It  will  be  observed  that  section  15  exempts 
from  its  operation,  to  tiie  ext^t  of  takinjf  or- 
dera  for  alcoholic  liquors,  registered  pharm- 
adsts and  those  places  where  such  liquors 
are  stored  or  manufactured,  as  provided  by 
paragraptad  6  and  7  of  section  16.  There  ia 
no  ezcepUon  made  as  to  the  solidtlng  of  or- 
ders, unless  it  may  be  said  (and  perhaps  It 
may  reasonably  be  so  held)  that  such  author- 
ity Is  necessarily  implied  from  the  provision 
that  such  orders  may  be  taken  from  register- 
ed pharmadsta.  The  provision  authorizing 
the  taking  of  orders  on  the  premises  where 
alcoholic  liquors  are  stored  or  manufactured 
undoubtedly  has  reference  to  sales  by  the 
manufacturers  of  intoxicants,  and  does  not 
therefore  authorize  the  soliciting  or  taking 
of  orders  for  such  liquors  from  tJiemt  to  be 
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delivered  to  them.  It  Is  qnite  dear,  then 
tha^  except  possibly  as  to  registered  pharm- 
acists, regnlarly  licensed  to  engage  in  tbe 
prosecution  of  their  business  In  no-Ucense  ter- 
ritory, no  one  has  a  legal  right  to  solicit  or 
take  orders  for  intoxicants  from  persons 
within  sneh  territory. 

Now,  as  above  indicated,  the  first  point 
urged  by  the  petitioner  is  that  the  provisions 
of  the  local  option  law  do  not  and  were  not 
intended  by  the  Legislature  to  prohibit  the 
solicitation  within  no-Ucense  territory  of  or- 
ders for  the  sale  or  delivery  of  alcoholic  llq- 
nora,  unless  the  liquors  to  which  such  solici- 
tation relates  are  to  be  delivered  within  such 
territory.  Indeed,  the  contention  goes  so 
far  as  to  InvolTe  the  maintenance  of  the  prop- 
osition tikat,  while  the  leglalatlTe  department 
of  the  government  may,  In  the  exercise  of 
the  police  pover,  prohibit  the  solicitation  or 
the  mafc^ng  of  agreements  for  the  sale  of  in- 
toxicating liquors  within  no-Ucense  territory 
where  such  liquors  are  to  be  delivered  there- 
in, legislation  inhibitory  of  sudi  solicitation 
or  the  making  of  such  contracts  within  no- 
llcOTSe  territory,  where  the  Uquors  are  to  be 
dellTeied  ont^de  the  limits  of  such  territory, 
wonid  be  invalid  as  in  restraint  of  trade  or 
In  contravention  of  the  right  of  contract 

In  tbe  case  of  Ex  parte  Anlxter,  184  Pac. 
188,  the  petitioner  son^t  to  be  relieved, 
through  the  writ  of  habeas  corpus,  of  Qie 
^ect  of  a  Judgment  of  impriaonmoit^  Im- 
posed won  him  by  tbe  recorder's  court  pf 
the  town  of  Winters  npcm  a  amvlction  of 
the  crime  of  soUdtlng  or&rs  within  the  lim- 
its of  said  town  for  intoxicating  liquors,  con- 
trary to  the  provisions  of  an  ordinance 
adopted  by  tbe  governing  board  of  Winters. 
It  was  then  ai^oed,  as  here,  that  tbe  ordi- 
nance could  not  validly  be  so  construed  as 
to  prevent  persons  from  soliciting  orders 
wlUiltt  the  incorporated  llmtta  of  Winters 
where  the  liquors  to  whldi  such  orders  re- 
lated were  to  be  dellTered  outside  of  said 
limits,  since  such,  construction  would  oper- 
ate in  restraint  of  trade.  In  remanding  the 
prisoner,  and  reviewing  the  point  thus  sug- 
gested, this  court  In  effect  held  that  the 
rl^t  of  contract,  or  the  principles  support- 
ing inhibitions  against  legislation  In  restraint 
of  trade,  could  have  no  application  in  cases 
of  prohibitory  or  regulatory  legislation  with 
respect  to  the  traffic  In  alcoholic  liquors. 
Tbe  writer  of  this  opinion  is  the  author  of 
the  opinion  in  the  Anlxter  Case  referred  to. 
It  was  then  bis  impression  that,  since  it  Is 
settled  beyond  all  peradrenture  that  tbe  traf- 
fic in  such  liquors  is,  In  a  legal  aspect,  a 
nuisance  per  se,  which  Is  merely  to  say  that 
the  traffic  may  exist.  If  at  all.  only  by  and 
through  the  sufferance  of  the  government 
and  not  as  of  right,  tbe  state,  or  any  of  Its 
euhdlvislons  to  which  such  powers  are  com- 
mitted, may,  in  the  exercise  of  the  powers 
of  police,  not  only  suppress  the  traffic  en- 
tirely, but  In  addition  thereto,  may  adopt 


any  regulation  or  character  of  legislation 
which  will  tend  to  remove  every  manner  or 
form  of  temptation  which  m^t  be  intro- 
duced, and  which  might  have  the  effect  of 
encouraging  the  use  of  such  Uquors  or  of 
generating  in  the  people  living  within  tiie 
territory  in  which  the  traffic  is  prohibited 
a  sentiment  favorable  to  the  resumption 
therein  of  such  traffic.  In  other  words,  I 
had  always  been  of  tbe  opinion  that  all  leg- 
islation, whose  purpose  was  to  minimize  the 
use  of  intoxicants  as  beverages,  whether 
such  legislation  was  of  a  prohibitory  or 
merely  of  regulatory  character,  solely  ap- 
plied to  and  operated  upon  the  personal  con- 
duct of  the  Inhabitants  constituting  the  com- 
munity or  territory  affected  thereby,  and,  as 
stated,  could  have  no  relail<m  to  or  In  any 
manner  affect  or  Impair,  In  legal  contempla- 
tion, the  rli^t  of  contract;  that  therefore 
the  state,  or  any  of  its  poUttcal  snbdlvlsions 
to  which  It  had  confided  the  rls^t  to  execute 
within  their  resstecttve  limits  the  police  pow- 
er, could  legitimately  declare.  If  it  so  elected, 
that  no  transBCtlona  of  any  kind  or  charac- 
ter whatsoever  respecting  Intoxlcatli^  liq- 
uors, ^ther  OS  to  Qie  use  thereof  or  the  traf- 
fic therein,  shall  be  Inaugurated,  conducted, 
or  carried  on  within  its  boundaries.  This 
power  in  the  state  with  respect  to  the  sub- 
ject of  Intoxicating  liquors  I  assumed  had 
become  absolutely  complete,  and,  indeed,  su- 
preme, since  by  tbe  act  of  Gongress  known 
as  the  "Wilson  Act"  (Act  Aug.  8. 1^.  c.  728, 
26  Stat  318  [U.  S,  Oomp.  BL  1001,  p.  8177]) 
Intoxlcattog  liquors  bad  been  enuessly  ex- 
empted from  the  operation  of  the  commerce 
cUnse  of  the  federal  Constitution.  Delama- 
ter  T.  South  Dakota,  205  U.  S.  93,  27  Sup. 
Ot  447,  fil  L.  Ed.  724.  10  Ann.  Oas.  733.  I 
hence  concluded  that  it  was  wltliln  tbe  right 
fnl  power  of  this  stete  and  Us  mnnlclpalitl^ 
to  which  has  been  delegated  by  our  Consti- 
tution full  power  in  matters  of  the  public 
police  (article  11,  |  11,  Const),  to  declare 
that  the  mere  act  Itself  of  soliciting  orders 
for  intoxicating  Uquors  or  the  making  of 
agreemente  within  Ite  llmlte  for  the  sale 
thereof,  Irrespective  of  the  place  where  It 
was  proposed  or  intended  to  deliver  the  liq- 
uors to  which  such  BOlicitetlon  or  agreements 
related,  whether  within  or  without  the  boun- 
daries of  tbe  state  or  political  subdivisions 
within  which  such  transactions  were  prohib- 
ited, and  regardless  of  whether  the  result  of 
such  soUdtetlon  was  a  sale  or  an  agreement 
to  purchase  any  such  Uquors,  shall  consti- 
tute a  pubUc  offense,  punishable  as  tbe  leg- 
islative power  might  deem  necessary  or  wise 
to  direct  I  beUeved  that  such  legislation 
could  not  be  held  to  have  extraterritorial  op- 
eration, nor  therefore  operate  In  restraint  of 
trade,  since  ite  effect  was  directly  upon  those 
within  the  territory  affected  thereby,  and 
could  in  no  manner  or  degree  interfere  with 
the  right  of  persons  living  or  being  In  a 
license  territory  to  solicit  or  contract  for  or- 
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den  for  sach  Uqijors  In  anch  territory.  X 
concelVed  that,  in  the  viewa  thus  entertained 
and  expressed,  I  was  supported  by  many,  if 
not  all,  of  the  cases  in  which  the  power  of 
the  state  with  respect  to  the  nse  and  bnsl- 
ness  of  trafficking  In  alcoholic  liquors  has 
been  fully  and  exhaustlTely  reviewed  and 
expounded  and  held  to  be  (particularly  since 
the  Wilson  act,  supra,  removed  such  liquors 
from  among  the  subjects  affected  by  inter- 
state commerce)  plenary,  and,  indeed,  un- 
hampered by  any  of  the  constitutional  guar- 
anties whereby  certain  other  occupations,  la 
themselves  useful  and  necessary,  yet  subject 
to  police  regulation,  are  Justly  shielded 
against  the  effect  of  dlscrlmliiatOEy  legisla- 
tion. 

Of  those  cases,  I  need  mention  only  two, 
of  which  the  one  which  may  first  be  men- 
tioned is  that  of  ETx  parte  Uhristensen,  85 
Oal.  208,  213,  24  Pac.  747,  748.  where  It  ia 
said  that  the  governing  power  may  Impose 
sndh  conditions  upon  the  existence  of  the 
traffic  In  alcoholic  liquors  as  it  pleases,  and 
that,  "even  U  it  be  conceded  that  the  condi- 
tions icere  arbitrary,  they  were  within  the 
power  of  the  board."  The  other  la  the  case 
of  Delamatw  t.  South  Dakota,  205  U.  S.  93, 
27  Sup.  Ct  447,  10  Ann.  Gas.  733,  wherein 
tbe  court  was  called  upon  to  consider  and 
pass  upon  certain  objections,  Lased  upon 
constitutional  grounds,  urged  against  the 
validity  of  a  statute  of  the  state  of  South 
Dakota,  imposing  an  annual  license  t^arge 
upon  "the  huslnesa  of  selling  or  offering  for 
sale"  Intoxicating  Uqnors  within  said  state, 
"by  any  traveling  salesman,  who  solicits  or- 
ders by  the  Jug  or  bottle  in  lots  less  than 
five  gallons."  Upholding  the  statute  and  re- 
plying  to  a  branch  of  the  argument  set  up 
in  support  of  tlie  claim  that  tbe  legislation 
laTolTed  tbw^nwaa  Invalid,  the  court,  arnoi^ 
other  things,  said:  •  •  The  proposi- 
tion here  relied  on  Is  widely  different,  since 
it  is  tha^  desidte  tbe  Wilson  act,  the  state 
of  South  Dakota  was  without  power  to  reg- 
ulate or  control  tbe  bnalneen  carried  on  In 
Sontb  Dakota  of  soliciting  proposals  for  the 
pnrdiaae  of  llqnors,  because  the  proposals 
related  to  liquor  situated  in  another  state. 
But  the  butineai  of  toliettinff  propoaais  in 
South  Dakota  «hm  one  which  that  ttate  had 
a  right  to  regulate,  wholly  irretpecttve  of 
when  or  where  it  was  contemplated  the  pro- 
poaala  would  he  accepted,  or  whence  the  liq- 
uor which  they  embraced  waa  to  be  ahip- 
ped."  Again,  In  that  case,  the  court,  after 
referring  to  certain  cases,  notably  Hooper 
V.  California.  155  U.  S.  648,  15  Sup.  Ct.  207, 
39  L.  Ed.  297,  In  which  It  was  held  that  a 
state  has  the  authority  to  prohibit  and  pe- 
nalize the  act  of  procuring,  or  agreeing  to  pro- 
cure, any  insurance  from  any  foreign  Insur- 
ance company,  unauthorized  to  do  business 
within  the  borders  of  such  state  under  the 
laws  thereof  (section  439,  Pen.  Code),  uses 
tbe  following  language:  "It  follows  that  tbe 


authority  of  the  states,  so  far  as  the  sale  of 
Intoxicating  liquors  within  their  borders  is 
concerned.  Is  Just  as  complete  as  Is  their 
right  to  r^ulate  within  their  jurisdiction  the 
making  of  contracts  of  Insurance.  It  hence 
must  be  that  the  authority  of  the  states  to 
forbid  agents  of  nonresident  liquor  dealers 
from  coming  within  their  borders  to  solicit 
contracts  for  the  purchase  of  Intoxicating 
liquora  which  otherwise  the  citizen  of  the 
state  'would  not  have  thought  of  making* 
must  be  as  complete  *  *  *  as  is  such  au- 
thority In  relation  to  contracts  of  insurance, 
especially  in  view  of  the  conceptions  of  pub- 
lic order  and  social  well-being  which  it  may 
be  aasnmed  lie  at  the  foundation  of  regula- 
tions concerning  the  traffic  In  liquor." 

From  the  foregoing  authorities  and  many 
others  which  might  be  mentioned,  I  conclud- 
ed that,  If  it  be  within  the  power  of  the 
states  to  prohibit  the  soliciting  of  orders  for 
tbe  sale  of  Intoxicating  liquors  within  their 
territorial  limits,  regardless  of  where  such 
liquors  were  to  be  consigned  or  delivered,  it 
was  equally  within  their  right.  In  the  exer- 
cise of  the  supreme  control  which  it  must 
be  conceded  that  they  possess  over  the  sub- 
ject of  Intoxicating  liquors,  to  del^ate  like 
power  to  the  munldpaUtleB  within  their  bor- 
ders (article  11,  §  11,  Const,  supra),  or  to 
other  of  their  ipoUtlcal  subdivisions,  whose 
electors  may  themselves,  by  virtue  of  legally 
exercisable  authority.  Invoke  the  application, 
within  their  respectLve  Jurisdictions,  of  the 
provisions  of  a  general  law,  which  deter^ 
mines  the  extent  and  conditions  to  and  upon 
which  such  liquors  may  be  used  (Stats.  1911, 
p.  699,  supra). 

[2]  The  foregoing  observations,  let  it  be 
understood,  are  not  here  made  for  the  pur- 
pose of  overthrowing  the  position  of  tbe 
petitioner  in  tills  proceeding  upon  the  ques- 
tion to  which  they  relate  or  of  confuting  the 
argument  advanced  in  support  of  said  posi- 
tion; but  they  are  merely  ventured  as  ex- 
planatory of  the  reasons  which  led  to  what 
now  appears,  from  a  receht  decision  of  our 
Supreme  Court,  to  have  been  an  erroneous 
conclusion  reached^  by  this  court  In  the 
Anlxter  Case,  snpra,  as  to  the  point  referred 
to.  The  former  court.  In  tbe  case  of  Ex 
parte  Anlxter,  138  Pac.  353,  the  self-same 
case  which  was  before  this  court  and  above 
referred  to  (the  petitioner,  after  being  re- 
manded by  this  court,  having  petitioned  the 
Supreme  Court  for  and  there  claimed  the 
right  to  his  release,  through  tbe  writ  of 
habeas  corpus,  for  tbe  identical  reasons 
urged  in  this  court),  has  held  that  the  peti- 
tioner here  Is  right  In  his  contention  that 
the  legislative  authority  of  a  political  sub- 
division of  the  state  cannot  enforce  penalties 
flECalnst  those  soliciting  orders  within  its  ju- 
risdiction for  Intoxicating  liquors.  In  cases 
where  such  liquors  are  to  be  delivered  out- 
side the  limits  of  such  subdivision.  The  court, 
in  an  opinion  in  that  case,  prepared  by  a 
Justice  of  acknowledged  learning  and  acumen, 
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and  noted  for  tbe  marked  clearness  with 
which  he  Invariably  expounds  and  applies  to 
concrete  cases  the  principles  of  Jurisprudence, 
says:  "The  incorporated  town  of  Winters 
In  law  cannot  exercise  control  over  the  wel- 
fare of  those  beyond  its  corporate  limits, 
and,  touching  the  liquor  traffic,  Its  utmost 
right  of  control  Is  to  prevent  soliciting  and 
contracts  of  sale  made  within  Its  limits  for 
delivery  of  Intoxicants  therein.  As  a  court, 
between  two  permissible  constructions  of  a 
statute,  will  always  give  to  it  that  which  sus- 
tains Its  validity,  so  here  It  will  be  held 
that  the  ordinance  applies,  and  applies  only, 
to  the  solidtlug  and  contracting  for  the  sale 
of  intoxicants  to  be  delivered  within  the 
town  limits.  But  the  town  of  Winters  has 
no  legal  right  to  say  that  a  contract  may  not 
be  made  within  its  limits  for  the  sale  of  in- 
toxicants to  be  delivered  without  those  lim- 
its. Such  an  ordinance  would  not  be  a  rea- 
sonable exercise  of  the  police  power,  and 
would  plainly  be  in  restrjilot  of  contract  and 
of  trade." 

t  take  it  that  the  principle  thus  enunciat- 
ed Is  no  less  applicable  to  the  local  option 
law  where  the  provlrfons  thereof  are  in- 
voked by  the  electors  of  a  municipality,  or 
of  any  other  territory  in  the  state  to  which 
the  provisions  of  said  law  may  be  made  to 
apply  than  to  a  municipal  ordinance,  aod 
that,  therefore,  although  the  local  option 
law  has  been  adopted  by  the  electors  of  the 
dty  of  Woodland,  and  its  provisions  made 
applicable  to  the  territory  embraced  within 
the  incorporated  limits  of  said  dty,  the  act 
of  BoUdtlng  orders  or  making  agreements 
within  said  dty  for  the  sale  or  delivery  of 
intoxicating  liquors  cannot  be  prevented  or 
penalized,  where  the  Intoxicants  as  to  which 
such  solldtation  is  prosecuted  or  agreements 
are  made  are  to  be  delivered  without  or  be- 
yond such  Incorporated  limits. 

[8]  The  proposition  thus  dedded,  however, 
la  of  no  importance  here,  so  far  as  la  con- 
cerned the  decision  of  the  question  presented 
for  determination  in  this  proceeding.  As 
before  stated,  and  as  is  obvious,  the  sole 
question  submitted  here  is  whether  the  re- 
spondents have  Jurisdiction  of  the  subject- 
matter  of  the  complaint  and  of  the  person 
of  the  petitioner.  It  is  true  that,  while  the 
complaint  charges  that  the  solldtation  was 
carried  on  within  the  Incorporated  limits  of 
Woodland,  It  does  not  directly  appear  from 
or  upon  the  face  of  that  document  where 
the  liquors  to  which  such  solldtation  relat- 
ed were  to  be  delivered — whether  within  or 
without  the  limits  of  said  dty.  But  the  com-- 
plaint  nevertheless  states  an  ofTense  of  which 
the  respondents  hare  Jurisdiction,  not  as  a 
Justice's  court  and  the  Justice  thereof,  but 
as  a  magistrate's  court  and  a  magistrate, 
since  the  penalties  prescribed  for  a  viola- 
tion of  the  provisions  of  the  act  are  In  ex- 
cess of  those  within  the  power  of  a  Justice's 
court  to  Impose  under  the  law.  Pen.  Code, 
I  1425.   The  language  of  the  complaint  is, 
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in  other  words,  so  far  as  the  element  of  the 
ofFense  of  which  I  am  now  speaking  is  con- 
cerned, in  the  language  of  the  statute,  and, 
abstractly  viewing  it,  the  complaint  alleges 
facts  constituting  a  charge  which  the  re- 
spondents, as  a  magistrate's  court  and  a  mag- 
istrate, have  the  legal  authority  to  prelimi- 
narily examine  and  to  pass  upon  for  the  pur- 
poses of  such  hearing  (assuming,  of  course, 
that  the  solicitation  of  orders  by  mall  is 
au  act  which  comes  within  the  Inhibitions 
of  the  statute),  and  it  Is  sufQcient  to  charge 
the  offense  in  the  language  of  the  statute; 
for  It  would  be  a  perfect  defense  to  the 
charge  of  soliciting,  and  "the  defendant 
would  be  completely  exonerated,"  if,  either 
at  the  examination  or  the  trial,  he  should 
make  "a  showing  that  In  fact  the  delivery 
was  not  to  be  made  within  the  territorial 
limits  of  the  town."  Ex  parte  Anlxter,  138 
Pac.  353,  supra. 

[4]  The  next  point  urged  against  the  validi- 
ty of  the  proceedings  pending  before  the 
respondents  la,  as  seen,  that  the  crime  of 
solldting  orders,  taking  orders  or  making 
agreements  wlthlu  no-Ueenae  territory  for 
the  sale  or  delivery  of  Intoxicants  therein 
cannot  be  committed,  within  the  contempla- 
tion of  section  16  of  the  statute,  unless  such 
solldtation  or  making  of  agreements  be  car- 
ried on  within  such  territory  in  person  by  a 
party  or  his  agent.  lu  other  words,  the  con- 
tention is  that,  to  constitute  either  or  any 
of  the  offenses  denounced  by  said  section, 
the  party  charged  or  his  agent  must  be 
shown  to  have  been  physically  present  within 
the  no-license  territory,  and  there  In  person 
have  solicited  or  taken  such  orders  or  made 
such  agreements.  This  construction  of  said 
section  is  arrived  at  hy  a  grammatical 
analysis  of  the  phraseology  thereof,  whereby, 
considering  the  construction  concretely.  It 
is  sought  to  be  established  that  the  Legis- 
lature intended  the  language  of  the  sedlon 
to  be  understood  as  It  may  be  paraphrased 
as  follows:  "It  shall  be  unlawful  for  any 
person,  corporation,  firm,  company,  etc.,  be- 
ing at  the  time  within  no-license  territory,, 
to  Bolldt  orders,  take  orders  or  make  agree- 
ments within  such  territory  for  the  sale  or 
delivery  of  alcoholic  liquors,"  etc 

In  support  of  the  construrtlon  thus  arriv- 
ed at,  it  Is  asserted  that  grammatically  the 
phrase,  "within  any  no-llcense  territory," 
as  used  In  the  section,  "necessarily  qualifies 
the  series  of  nouns  commcndng  with  the 
word,  'person*  (as  used  therein),  rather  than 
the  verb,  'solicit,*  or  the  still  more  remote 
phrase,  'for  the  sale  or  delivery.' "  As  sus- 
taining that  theory  of  the  legislative  Intent, 
so  far  as  said  section  is  concerned,  attention 
Is  directed  to  the  rule  laid  down  In  section 
T3  of  Black's  Interpretation  of  Laws  as  fol- 
lows: "As  a  general  rule,  relative,  qualify- 
ing or  limiting  words  or  clauses  in  a  statute 
are  to  be  referred  to  the  next  preceding  an- 
tecedent, unlcst  the  context  or  the  evident 
meaning  of  the  enactment  requiret  a  dif- 
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ferenf  construction**  (The  Italics  are  mine.) 
Or,  as  the  mle  Is  stated  In  Piper  v.  Boston, 
etc.,  H.  R.,  75  N.  H.  435.  75  Atl.  1041,  "the 
general  rule  of  grammar  and  law  Is  that  rel- 
ative terms  refer  to  the  next  preceding  ante- 
cedent, uniew  it  i»  clear  from  the  context 
that  a  different  one  wa*  intended."  (Italics 
mine.) 

Xot  only  by  Implication,  from  the  fact  of 
their  reliance  npon  the  mle  of  Interpreta- 
tion above  quoted,  do  counsel  for  th4  peti- 
tioner concede  that  the  construction  of  laws 
or  contracts  according  to  strict  grammatical 
rules  will  not  prevail  where  such  construc- 
tion Is  clearly  opposed  to  the  context  or  evi- 
dent spirit  or  purpose  of  such  laws  or  con- 
tracts, but  they  expressly  admit  the  sound- 
ness of  the  proposition  In  their  brief.  They 
vigorously  contend,  however,  that  their  con- 
struction of  section  15  is  In  perfect  harmony 
with  the  spirit  and  purpose  of  the  local  op- 
tion law.  The  argument  Is  that  the  sole  and 
paramount  object  of  said  law  is,  as  Is  claim- 
ed to  be  tme  of  all  laws  licensing,  Vegulat- 
ing,  or  prohibiting  the  sale  of  liquor,  to  con- 
trol, regulate  or  prohibit  the  public  tragic 
in  intoxicants;  that  it  Is  directed  against 
the  saloons  and  places  where  Intoxicating 
liquor  Is  sold  and  drunk  upon  the  premises; 
that  the  act  does  not,  even  If  It  were  com- 
petent for  the  Legislature  so  to  ordatn,  at- 
tempt to  "control  or  direct  Individual  use 
of  liquor,  since  It  expressly  exempts  from  the 
operation  of  its  penalties  the  act  of  lieep- 
Ing  Intoxicants  at  one's  home  in  no-Ucense 
territory  for  family  use  or  the  purposes  of 
hospitality;  that  therefore  the  solicitation 
for  orders  for  Intoxicants  to  be  used  for 
snch  purposes  Is  an  essential  incident  of  said 
right" 

But,  so  the  argument  runs,  even  assuming 
that  the  soliciting  of  orders  from  Individuals 
within  no-license  territory  was  Intended  to 
be  and  Is  proscribed,  since  the  law  cannot 
punish  for  sales  of  liquor  committed  outside 
of  such  territory,  "It  cannot  be  presumed 
that  the  usual  and  ordinary  Incidents  of 
sales  are  prohibited.  Accordingly,"  so  It  Is 
then  declared,  "It  Is  the  personal  soliciting 
by  those  within  the  territory  rather  than  ad- 
vertising or  the  mailing  of  circulars  by  those 
outside  the  territory  that  is  sougbt  to  be  pre- 
vented." 

I  cannot  agree  with  the  petitioner  In  Its 
construction  of  section  15  of  the  local  option 
act,  nor  am  I  impressed  with  the  various  ar- 
guments offered  In  support  of  such  construc- 
tion, some  of  which  are  briefly  given  in  the 
foregoing  statement  of  Its  conception  of  the 
Intent  and  scope  of  said  section.  It  may  well 
be  conceded  that  the  language  of  said  section, 
when  tested  solely  by  the  strict  rules  of 
grammar,  appears,  upon  Its  face,  to  be  In- 
volved in  some  obscurity.  At  any  rate.  It 
can  be  said  that  the  legislative  intent  as  to 
the  scope  of  the  section  could  well  have  been 
expressed  with  a  greater  degree  of  perspicuity, 
or.  In  other  words,  its  phraseology  ao  ar^ 


ranged  as  that  there  would  be  left  no  ground 
upon  which  there  could  exist  any  difference 
of  opinion  as  to  what  I  conceive  must  be  its 
true  Import  But,  when  samlned  under  the 
test  of  familiar  rules  of  statutory  constmc- 
tlon,  aided  by  the  light  afforded  by  the  vital 
object  which  is  obvlonaly  sought  to  be  ac- 
complished by  the  legislation  of  which  It 
forms  a  part,  no  doubt  can  reasonably  arise 
that  said  section  was  Intended  by  the  Legis- 
lature to  prevent,  If  possible,  or  to  penalize, 
If  committed,  the  solicitation  of  orders,  the 
tailing  of  orders  or  the  making  of  agree- 
ments within  no-llcense  territory  for  the  sale 
or  delivery  of  intoxicating  liquors  In  such 
territory,  Irrespective  of  the  manner  in  which 
such  acts  may  be  accomplished.  By  this  I 
mean  to  say  that  one  who  solicits  orders  or 
makes  agreements  through  the  Instromental- 
ity  of  letters,  sent  to  the  addresses  in  no- 
llcense  territory  of  persons  residing  or  being 
therein,  thus  brings  himself  as  clearly  un- 
der the  ban  of  the  statute  as  If  he  were  to 
prosecute  such  solicitation  or  make  such 
agreements  in  person  within  the  boundaries 
of  such  territory. 

[6-7]  A  fundamental  canon  of  constructloa 
Is  that  every  statute  must  be  construed  with 
reference  to  the  object  Intended  to  be  ac- 
complished by  It  People  v.  Dana,  22  Oal. 
11.  "In  order  to  ascertain  this  object  it  Is 
proper  to  consider  the  occasion  and  neces- 
sity of  Its  enactment,  ■  ♦  •  •  and  the  stat- 
ute should  be  given  that  construction  which 
Is  best  calculated  to  advance  its  object  by 
suppressing  the  mischief  and  securing  the 
benefits  intended."  36  Cyc  p.  1110,  and 
cases  cited  In  the  footnotes.  And,  where  a 
statute  "is  fairly  susceptible  of  two  construc- 
tions, one  leading  inevitably  to  mischief  or  ab- 
surdity, and  the  other  consistent  with  Justice, 
sound  sense,  and  wise  policy,  the  former 
should  be  rejected  and  the  latter  adopted." 
In  re  Mitchell,  120  Cal.  384,  386,  52  Pac  799, 
800.  The  rule  last  stated  Is  merely  a  repeti- 
tion In  another  form  of  the  rule  relied  upon 
by  the  petitioner  and  above  quoted,  and  has 
peculiar  force  In  its  application  to  the  propo- 
sition that  where  a  statute  may  be  given  a 
grammatical  construction  leading  to  a  result 
In  manifest  opposition  to  Its  purpose  and  In- 
tent, or  In  circumvention  of  Its  paramount 
object,  such  construction  will  be  rejected, 
and  one  adopted  which  will  effectuate  or 
carry  out  the  object  designed  by  the  Legisla- 
ture to  be  accomplished  by  the  act 

Aided  by  the  foregoing  rules,  no  difficulty 
seems  to  be  in  the  way  of  reaching  an  ac- 
curate conclusion  as  to  the  meaning  and 
scope  which  It  was  the  legislative  Intention 
that  section  15  of  the  act  in  question,  partic- 
ularly the  words,  "solicit  orders,"  should 
bear  and  possess. 

[8]  As  to  the  general  object  and  the  legal- 
ity of  the  legislation  Involved  in  the  local 
option  law,  and  Incidentally  noticing  some  of 
the  arguments  set  ap  in  support  of  the  peti- 
tloner*a  position.  It  may  flrat  be  conceded 
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tbat  the  nsl  root  of  tbe  mtadilefa  and  evUs 
which  too  fregooiUy  directly  result  from  the 
nse  of  Intodeants  Is  In  the  public  retail  traf- 
fic therein,  and  that  It  la  true,  aa  coonsel  for 
the  petitioner  wwintatn,  that  legislation 
bearUw  npon  the  question  ot  Intoxicating 
liqnorB  la  primarily  ffliected  against  such 
trafllc.  It  is  also  troe  fliat  the  Individnal 
act  of  nalng  or  ctmBomlng  Intoxicants  aK>er^ 
tains  to  or  comes  jrithln  the  category  of  a 
citizen's  personal  liberties,  and  with  which 
act  governmental  interference  can  legally  be 
Interposed  only  where  the  IndlTidnal  nse  of 
such  Uqnors  becomes  Intoxication  or  alco- 
holism, and  flras  an  infUngemoit  of  the  po^ 
Bonal  ligtafli  and  Uberttes  of  others.  But 
while,  aa  stated,  this  is  all  tme.  It  cannot  for 
a  moment  be  deabted  that  the  great  nltlmate 
object  of  all  Illation  npon  the  subject  of 
intoxicating  liquors  is,  as  Is  obrlonsly  brue 
of  the  statnte  In  question,  to  reduce  to  the 
lowest  minimum  the  ioidlirldual  use  and  em- 
samptlon  of  swdi  liquors  aa  beverages  and 
thus  diminish  Intemperance.  And,  while 
the  state  may  not  Interfere  with  the  individ- 
ual act  of  consunq)tlon,  where  such  act  does 
not  devel<9  a  condition  of  whldi  it  may 
l^Uy  take  cognisance,  it  may  nevuUieileas 
adopt  such  reasonable  *regulatlons  r^tlve  to 
snch  private  or  indiviitaia]  nse  and  C(Hisamp> 
tlon  as  will  prevent  it  from  becoming  a  pub- 
Uc  evU,  or  responsible  for  conditions  or  mls- 
cfal^  equal  in  enormity  or  degree  to  those 
proceeiBng  directly  from  tbe  traffic  itself. 
Indeed,  It  is,  ui  before  intimated,  within  the 
constitutional  rights  of  the  Legislature,  in 
tbe  exeidse  of.the  police  power  of  tbe  state^ 
to  establish  any  regulation  which  may  tend 
to  renove  every  temptation  to  use  Intoxicants 
as  beverages  under  any  drcnmstanees.  and 
which,  if  permitted  to  exist,  might  have  the 
rifect  of  creating  a  gueral  swtiment  in  no- 
llcense  territory  favorable  to  the  revival  of 
the  trafllc  therdn.  It  Is  therefwe  within 
the  constitutional  competence  of  the  Legisla- 
ture to  prohililt,  and  to  anthralBe  punish- 
ment for  a  violation  of  the  prohibition,  every 
act  and  fttrm  of  soliciting  for  orders  within 
no-IlCfflse  twrltory  for  the  sale  of  intoxi- 
cants, to  be  delivered  In  such  traritory,  rfr- 
gardless  of  the  use  to  which  th^  may  be 
Intended  to  be  put— that  la  to  say,  irreapec- 
tlve  of  wheAer  tbe  orders  so  solielted  relat- 
ed to  individual  or  other  uses.  In  the  case 
hoe,  the  statute  has  made  it  unlawful  to 
solicit  aneh  orders  from  all  persons  within 
oo-llcense  territory,  ezc^t,  perhaps,  as  be- 
fore suggested,  r^stwed  pharmadBts,  and. 
although,  as  ribown,  individual  nse  of  liq- 
uors at  aasfa  home  for  the  purposes  specified 
In  secthm  16  is  pwmitted,  it  is  very  dear, 
not  alone  from  the  manifest  general  purposes 
ot  the  law,  but  also  tnna  the  fad:  that  tbe 
taking  of  orden  from  Individuals  for  Uquors 
to  be  used  at  their  homes  Is  not,  as  is  true 
In  the  case  of  pharmacists,  authorized  by 
section  15  either  expressly  or  by  ImpUcatlcm, 
that  the  act  of  soUdtlng  orders  from  Indlvld- 
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uals  tor  housdiold  purposes  was  Intended  to 
be  and  la  enjoined  by  the  statute.  It  Is  In 
other  words,  contrary  to  said  act  to  aolldt 
orders  from  or  make  agreements  with  any 
person  within  the  limits  of  no-license  terri- 
tory for  IntoxlGant^  to  be  dellvezed  therein, 
except  registered  and  licensed  pharmadBts. 
If  tbis  be  not  tme^  then  manifestly  the  law 
has  little,  If  any,  practical  meaning  for  the 
purposes  for  whidi  it  was  psssed. 

[•]  Nor  is  it  Important  so  far  as  Is  con- 
cerned either  the  act  of  soUdttng  ordraa  or 
that  of  making  agreements  for  the  sale  or 
delivery  of  IntoxicantB,  wheth»  the  sole  con- 
temiOated  by  sudt  soUdtatlDn  or  agreraaents 
Is  consummated  outside  of  the  territoiy.  for 
the  gist  or  gravamen  of  the  ofCense  of  soUdt- 
lng orders,  or  that  of  ""■nwy  agreements  for 
intoxicants  within  sndL  territory,  is  in  the 
solldtation  or  the  making  of  the  agreemoats 
lotth  the  purpote  and  intmt  of  deNeerffv 
9wA  UQuOn  therein.  It  is,  in  other  words, 
not  unlike  the  crime  of  buivlaiy,  which  con- 
alsta  of  the  mere  ottering  of  a  building  with 
the  Intent  to  steal  or  commit  some  oOiet 
crime,  Irrespective  of  whether  or. not  any 
property  be  actually  stolen,  or  any  other  act, 
which  In  itself  would  eoustttute  a  dlflOTsnt 
crime,  was  actually  committed. 

The  foregoing  views  are,  I  think.  In  perfect 
accord  with  those  of  the  Supreme  Court  as 
expressed  in  the  Anlxter  Case,  above  refer- 
red to,  ooncernlng  an  ordinance  whose  lan- 
guage Is  very  mudi  Itte  that  contained  in 
sectlmi  16  of  tlte  act  under  conslderatltHi. 

It  has  already  been  declared  that  by  sec- 
tion 16  it  was  intended  to  enjoin  every  form 
of  soUdtatlon  o£  orders  fbr  Intozlcanta.  By 
this  it  was  Intended  to  be  said  that»  viewing 
section  15  by  the  light  of  the  obvious  para- 
mount purpose  soi^flit  to  be  aiiileved  the 
legislation  r^)resented  by  the  act,  no  other 
reasonable  meaning  can  be  deduced  from  it 
than  that  thus  it  was  intended  to  prevent 
every  kind  and  diaracter  of  scdlcttatlon, 
whatever  may  be  Its  form,  whether  in  per- 
son or  by  lettK  or  other  like  oommunlcatiDttB 
aeat  dther  from  without  or  from  within  no- 
llorase  territwy  through  the  l^ilted  States 
mall  or  by  messengers  and  addressed  to  per^ 
sons  within  such  twritoiy.  eicept  phanna- 
dsts,  at  their  residences  or  places  of  busi- 
ness. 

The  construction  for  which  the  petitioner 
contends  would  render  the  act  woefully  im- 
potent for  the  accomplidiment  of  its  purpose 
as  a  pnddbltoiy  measnrb  It  would.  Indeed, 
open  up  an  avenue  whereby  the  central  ob- 
ject of  the  statute  could  be  frustrated,  al- 
most. If  not  quite^  to  the  extent  of  rendering 
it  nugatory.  It  would,  in  brief,  countenance 
a  gross  evasion  of  the  evident  spirit  and  In- 
tent of  the  statute  for  liquor  dealers  engaged 
in  budness  outside  the  borders  of  no-Ucense 
territory  conld,  with  Impunity,  and  immu- 
nity from  punishment,  cany  on  a  mail  order 
liquor  traffic  within  such  territory  (Rose  v. 
State,  4  Ga.  App.  588,  62  S.  B.  IIT).  and  thus 
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impart  to  tbe  act  an  cfFect  which  would  make 
It  practically  prohibitory  of  prohibition  rath- 
er than  prohibitory  at  the  liquor  boslness. 
Besides,  such  a  conatruction  would  have  the 
effect  of  granting  to  [>eraon3  licensed  to  con- 
duct tbe  liquor  trade  outside  the  limits  of 
no-license  territory  privileges  exercisable 
within  such  territory  which  cannot  be  en- 
Joyed  by  persons  residing  or  doing  business 
therein,  that  \a  to  say  that,  while  persons 
engaged  in  the  liquor  business  outside  the 
boundaries  of  no-license  territory  could  solicit 
orders  and  make  agreements  touching  Intoxi- 
cants, manufacturers  of  such  liquors  main- 
taining and  carrying  on  their  business  as 
such  within  the  limits  thereof  cannot  legally 
do  so,  a  discrimination  which  the  Legislature 
doubtless  has  the  right  to  make  as  to  the 
liquor  traffic,  but  which,  from  the  manifestly 
absurd  consequences  which  would  follow 
therefrom,  it  cannot  reasonably  be  supposed 
to  have  Intended;  for  thereby  the  dty  em- 
bracing such  territory  or  the  county  in  which 
It  is  situated,  would  not  only  be  deprived  of 
Its  revenues,  but  of  the  power  of  exercising 
that  proper  control  of  the  traffic  wliicfa  re- 
sults from  the  imposition  of  the  license.  Peo- 
ple v.  Swenson,  162  Mich.  397,  127  N.  W.  802. 

riO]  Counsel,  however,  perceive  no  differ- 
ence between  the  act  of  soliciting  orders  by 
means  of  letters  or  circulars  sent  through 
the  mall  to  particular  Individuals  In  no-li- 
cense territory  and  the  circulation  in  such 
territory  of  newspapers,  containing  among 
others  relating  to  other  matters,  advertise- 
ments extolling  the  quality  and  giving  the 
prices  of  certain  brands  of  liquor.  But  there 
Is  an  obvious  distinction  between  the  two 
propositions,  and  it  lies  in  the  fact  that,  in 
the  one  case,  the  minds  of  particular  persons 
are  directly  addressed  npon  a  single  subject, 
and  their  attention  thus  specially  called  to 
the  subject-matter  of  tbe  letter  or  circular, 
while  in  tbe  other  no  particular  person  is  ap- 
pealed to  upon  any  one  of  the  various  mat- 
ters which  are  usually  referred  to  in  or  given 
publicity  through  the  medium  of  tbe  advertis- 
ing columns  of  a  newspaper  of  general  cir- 
culation. "Solicit,"  according  to  Webster's 
Dictionary,  la  "to  apply  to  for  obtaining 
sometbtng;  to  awake  or  excite  to  action;  to 
arouse  a  desire  In,"  eta,  and  It  may  apply  to 
cases  where  one  asks  another  for  a  bribe,  or 
asks  another  to  commit  bribery  or  lanoeny 
and  other  offenses.  Black's  Law  Diet,  p. 
HOB.  It  implies  personal  petition  'and  Im- 
portunity addreraed  to  a  particular  individ- 
ual to  do  some  particalar  thing,  and  It  ,  Is  un- 
questionably in  this  sense  that  tbe  term  is 
used  in  the  statute.  If  oar  statute  against 
bribery  In  terms,  as  In  effect  It  does,  had 
be&i  made  to  say  that  a  public  officer  who 
toUcited  a  brtbe  for  the  performance  of  some 
act  within  his  official  duties,  and  the  officer 
should,  by  letter,  solicit  tbe  payment  to  him 
of  a  bribe,  it  would  not  for  a  moment  be 
questioned  that  such  act  of  the  officer  would 
constitute  a  solicitation  of  a  bribe  wltliin  the 


meaning  of  the  law.  So  It  Is  and  must  be 
true  here.  A  letter  or  circular,  such  as  the 
one  Involved  in  this  ease,  addressed  to  a  par- 
ticular person,  and  emphasizing  in  alluring 
terms  the  superior  quality  of  certain  commod- 
ities, giving  the  prices  at  which  they  may  be 
purchased,  and  vigorously  importuning  the 
addressee  to  buy  and  use  the  same,  can  be 
no  less  a  personal  solicitation  for  orders  for 
such  commodities  than  would  be  the  solicita- 
tloa  of  a  bribe  through  the  medium  of  a  let- 
ter, or,  indeed,  than  would  be  the  case  of  like 
solicitation  prosecuted  in  perion  by  the  party 
by  whom  such  letter  or  circular  is  sent  out 
An  advertisement  can  In  no  sense  be  held  to 
be  a  pergonal  petition  or  request  addressed  to 
any  particular  person.  The  ordinary  adver- 
tisement so  published  has  the  effect  only  of 
directing  attenticm,  in  a  general  way,  to  the 
matter  advertised,  and  Is,  as  before  stated, 
addressed  to  tbe  general  public  wherever 
such  newspaper  is  circulated. 

But  there  is  ample  judicial  authority  for 
holding  that  a  solicitation  of  orders  by  mail 
for  the  sale  of  liquors  to  be  delivered  In  no- 
llcense  units  within  which  solicitation  of  such 
orders  is  in  general  terms  forbidden  by  law 
is  a  violation  of  the  legislative  mandate 

In  Rose  t.  State,  supra,  the  question  is 
elaborately  and  ably  examined  in  a  case 
calling  for  the  construction  of  a  section  of 
the  Penal  Code  of  the  state  of  Georgia  which 
provided:  "If  any  person  shall  sell,  contract 
to  sell,  take  orders  for  or  solicit  personally 
or  by  agent  the  sale  of  spirituous,  malt  or 
intoxicating  liquors  In  any  county  or  town 
or  municipal  corporation  or  militia  district  or 
other  place  where  the  sale  of  such  liquors  la 
prohibited  by  law,  high  license  or  otherwise, 
he  shall  be  guilt?  of  a  misdemeanor."  The 
countiea  of  the  state  of  Georgia  are  ^ven  tbe 
authority,  by  a  general  act  of  the  state  Leg- 
islature, to  prohibit  the  traffic  In  Intoxicat- 
ing liquors  within  their  respectlTe  Jurisdio- 
tioDs.  The  de^dants  were  accused  of  per- 
sonally soliciting  the  sale  of  intoxicating  liq- 
uors witbin  Bartow  county  in  said  stat^ 
"said  soliciting  being  made  bj  and  tbrongh 
tbe  United  States  mail,  maiUng  letters  to 
tbe  dtbsens  of  Bartow  ooonty  ttom  the  dty  of 
Chattanooga,  Tain.,  ocmtaintaq;  self-address- 
ed envel*^^  ordw  blanka,  and  otbs  printed 
and  written  matter  sollcitU^  the  sale  of  said 
liquor,  said  tetters  having  been  mailed  and 
delivered"  to  certain  named  dtisena  of  said 
county.  It  was  claimed  in  tbat  caae^  aa  here, 
that  the  solidtatlon  of  orders  tor  liquor  by 
mall  did  not  constltnte  the  soUdtaticai  con- 
templated or  intended  by  the  Code  section, 
but  Uiat  the  section  applied  only  to  solicita- 
tions made  by  one  In  person,  "and  that  for 
that  reason  the  solidtatlon  of  sales,  referred 
to,  whether  it  be  by  tbe  seller  himself  or  by 
his  agent,  must  be  by  personal  visit  to  tbe  lo- 
cality where  such  sales  are  prohltdted."  In 
support  of  that  contention,  spedal  empbaais 
was  placed  upon  the  languid  of  the  section, 
"solicit  personally."  The  court  rejected  the 
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construction  thus  given  tbe  section  and  tbe 
argument  advanced  in  support  of  It,  saying, 
Inter  alia:  "When  we  consider  that  tbe  Inten- 
tion of  the  act,  to  which  we  have  already 
referred,  was  to  make  criminal  the  Introduc- 
tion of  intoxicants  from  a  county  where  the 
sale  of  such  intoxicants  was  legal  into  a 
county  where  the  sale  was  prohibited.  It  is 
readily  to  be  seen  that,  while  the  solicitation 
whldi  was  made  penal  could  be  a  personal 
solicitation.  It  was  none  the  less  made  a 
crime  for  any  person,  either  himseU  or  by  an 
agent,  in  any  way,  to  solicit  the  sale  of  In- 
toxicating liquors  where  It  was  prohibited." 
Asain  the  court  said:  "We  have  no  difficulty, 
therefore,  In  holding  that  It  was  the  Intention 
of  the  Legislature  (In  order  to  make  the  pro- 
hibition laws  of  those  counties  that  might 
adopt  tbem  effective)  to  absolutely  prohibit 
the  encouragement  of  purchases  of  lntoxlca^ 
ing  liquors  in  counties  which  had  prohibited 
tbe  sale,  bv  any  kind  or  form  of  tolicitation 
^taltes  mbie),  except  that  licensed  sellers 
mif^t  solicit  orders  from  licensed  druggists 
and  licensed  i^ysiclans." 

In  Hayner  v.  State,  83  Ohio  St  178,  93  N. 
B.  900,  tbe  Ohio  Supreme  Court  sustained  a 
verdict  wlieret^  the  defendant  was  oonvlcted 
of  the  crime  of  solldtlngforders  within  "dry" 
tenttory  for  intoxicating  liquors,  said  solidt- 
Ing  having  been  done  by  mall,  under  clrcom- 
stances  precisely  the  same  as  those  disclosed 
by  the  complaint  in  this  case,  the  court, 
among  other  tblnga,  saying:  "We  assume 
that  the  act  of  solldtlne  may  be  dtme  by  let- 
ter, as  well  as  in  person." 

In  State  t.  Holmes,  68  Wash.  7,  122  Pac. 
345«  the  defiant  hi^  been  convicted  of  tbe 
charge  of  soliciting  orders  for  intoxicating 
liquors  within  a  dry  unit,  under  a  statute  of 
the  state  of  Washington  making  such  solicita- 
tion a  ndademeanor.  The  soliciting  was  done, 
precisely  as  h^^  by  means  of  a  circular  let- 
ter sent  through  the  United  States  mail  by 
the  defendant  from  the  city  oC  Seattle,  where 
the  sale  of  intoxicating  Uquora  was  Uien  per> 
niltted  by  law,  to  a  citizen  of  the  city  of 
Everett,  In  said  stat^  \rhidi  was  a  unit  in 
which  ttie  sale  of  such  Uquors  was  then  un- 
lawful. The  Suprttue  Court  d  that  state  up- 
held the  Judgment  following  the  verdict  of 
oonTlction  upon  the  authority,  prindpally.  of 
tbe  case  of  Rose  v.  State,  supra,  of  which  it 
liad  this  to  say  in  its  oidnlon  In  the  Holmes 
Case:  "Upon  every  point  discussed,  we  re- 
gard tliat  opinion  as  logical,  unanswerable, 
and  well  sustained  by  authority.  Its  reason- 
ing and  conclusions,  which  we  anrrove  and 
aiopt,  when  applied  to  the  tacts  in  tbla  case, 
not  only  support  the  proposition  that  appel- 
lant's act  was  an  unlawful  solicitation  of 
orders  for  intoxicating  Uquora  in  a  diy  unit, 
but  are  also  convincing  to  the  ettect  that  such 
unlawful  act  was  committed  in  the  dty  of 
Everett,  where  appellant's  letter  was  received 
bySwalwelL"  See,  also,  U.  S.  v.  Thayer.  209  U. 


S.  39.  28  Sup.  Ct  426,  52  L.  Ed.  673 ;  In  re  Pal- 
llser,136U.  S.266, 10  Sup.  Ct  1034,  34  L.  Ed. 
514 ;  Uorner  v.  U.  S.,  143  U.  S.  207, 12  Sup.  Ct 
407,  36  L.  Ed.  120;  Burton  v.  U.  S.,  202  U. 
S.  344,  26  Sup.  Ct  688,  60  L.  Ed.  1037,  6  Ann. 
Gas.  302;  Daudger  v.  Stone  (a  C.)  187  Fed. 
861. 

Ill]  As  Is  shown  by  the  above-dted  cases, 
and.  Indeed,  as  necessarily  follows  from  the 
conclusion  arrived  at  here  with  respect  to  the 
scope  of  tbe  language,  "solldt  orders,"  as 
employed  In  tbe  statute  in  question,  the  crime 
charged  against  the  petitioner  was  committed 
upon  the  recdpt  of  the  drcular  letter  In  the 
dty  of  Woodland  by  the  party  to  whom  it 
was  addressed,  and  the  venue  of  tbe  oEEense 
Is  consequently  in  Yolo  county,  In  which  the 
dty  of  Woodland  is  situated.  See  cases  above 
dted,  particularly  Thayer  v.  U.  S. 

I  hare  carefully  examined  the  brief  filed 
here  by  counsel  amid  curiee.  It  is  unneces- 
sary to  review  In  detail  tbe  arguments  and 
i  authorities  presented  tber^.  It  is  enough 
to  say  that  most  of  tbe  pc^ts  made  in  said 
brief  are  in  ^eet  answerml  in  the  foregcdng 
views  of  the  vital  questions  submitted  by  this 
proceeding.  It  may  be  remarked,  however, 
I  that  many  of  the  cases  dted  by  counsel  In  the 
'  brief  referred  to  have  no  application  to  the 
case  at  bar.  ^nie  cases  referred  to  liave  to  do 
with  l^^ation  purporting  to  coatrd,  as  a  po- 
lice regulation,  businesses  wtdcta  are  In  than- 
s^ves  legitimate,  and  whldi,  thonj^  subject 
to  tbe  police  power  are  eesentlal  to  the  well- 
being  of  society,  and  wtdefa  can  ndther  be 
suppressed  nor  so  regidated  as  that  unjust, 
burdensome,  or  discriminatory  conditims 
may  he  imposed  upon  them  or  ihe  right  to 
conduct  them.  For  instance,  the  slanghtor- 
house,  the  cemetery,  and  other  like  cases,  dt- 
ed by  counsel  as  amid  cnriK,  obviously  deal 
with  occupations  in  which  people  have  the  in- 
herent right  to  engage,  because  they  are^  vn- 
like  the  liquor  trafllc,  necessaiy  and  useful ; 
yet  tbey  are  of  a  diaraeter  that,  unless  man- 
aged in  a  proper  way,  th^  may  become  a 
source  of  great  injury  to  the  comfort  and 
health  of  oommuniti^  Tbe^for^  aa  stated, 
the  stat^  in  the  exerdse  of  its  poirera  of 
police,  may  regulate  the  manner  of  their  man- 
agement so  as  to  prevent  fts  as  possibly 
the  injurious  results  to  others  which  are 
known  to  crane  from  the  prosecution  of  sudi 
occupationB;  but  as  dedared,  such  regula- 
tions can  neither  be  prohibitory  nor  discrim- 
inatory in  their  effect  as  Is  true,  in  my  opin- 
ion, as  to  leglslatlcni  affecting  the  liquor  traf- 
fic 

I  think,  for  tbe  reasons  herdn  stated,  ^at 
the  respondents  have  Jurisdiction  of  the  pro- 
ceeding of  which  complaint  is  here  made,  and 
the  order  to  show  cause  Is  therefore  dla* 
diarsed  and  the  writ  dlsmlsred. 

We  concur:  CBIPMAN,  P.  J.;  BUR 
NETT,  J. 
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GOLDEN  &  CO.  T.  JUSTICE'S  COURT  OF 
GUINDA  TP.,  XOLO  COUNTY, 
et  aL  (Civ.  U95.) 

(DiBtrlct  Court  of  Appeal,  Third  District,  Cali- 
forDlB.   Feb.  12,  1U14.   Rehearing  Denied 
by  Supreme  Court  April  1,3,  1914.) 

Intoxicating  LiquoBa  (|  146*)— OannnAL 

0F£'ENBB&— SOLICITINO  UBDEBB, 

An  ordinance  of  the  board  of  laperrUorB  of 
a  county,  making  it  unlawful  for  any  person, 
etc.,  as  principal,  agent,  employ^,  or  otnerwise 
witbin  such  county  to  aolicit  orders  for  tbe  sale 
of  alcoholic  liquors,  was  violated  by  the  Bending 
of  a  circular  letter  throagh  the  mail  to  a  Eesl- 
dent  of  the  county  solidting  an  order. 

[Ed.  Noteu— For  other  cases.  Bee  Intoxicating 
LiOi^ra,  Cent.  Dig.  f|  169,  180,  168;  Dee.  Dig. 

Original  application  by  Golden  ft  Co.  for  a 
writ  of  prohibition  against  tbe  Justice's 
Court  of  Gulnda  Township,  Yolo  County,  and 
another.   Alternative  writ  discharged. 

Hoefler  &  Morris,  of  San  Francisco,  for  pe- 
titioner. A.  Q.  BaUey,  Dlst  Atty.,  of  Wood- 
land, for  respondents.  .1.  M.  Golden,  of  San 
Fiandsco,  amicus  curiie. 

HART.  J.  This  is  an  application  for  a 
writ  of  prohibition  to  restrain  the  respond- 
ents from  taking  further  steps  in  a  certain 
proceeding,  now  pending  before  them,  and 
whiiJt  is  based  upon  a  complaint  whereby 
the  petitioner  is  charged  with  the  violation 
of  the  provisions  of  section  4  of  ordinance 
No.  72  of  the  county  of  Yolo,  passed  by  tbe 
board  of  supervisors  of  said  county  on  the 
5th  day  of  September,  1911. 

The  purpose  of  said  ordinance  is  the  regu- 
lation of  tbe  business  of  selUng  intoxicating 
liquors  In  the  said  county  of  Yolo.  Section 
2a  provides  that  lO  licenses  and  no  more 
shall  be  Issued  In  Yolo  county  to  carry  on 
and  conduct  the  liquor  traffic,  and  then  fol- 
lows a  designation  of  the  towns  and  places 
wherein  the  right  to  carry  on  said  business 
under  the  licenses  mentioned,  when  the  same 
are  duly  Issued,  may  be  exercised.  No  part 
of  the  territory  In  said  county  known  as 
Guinda  township,  of  which  the  respondents 
are  the  Justice's  court  and  the  Justice  of  the 
peace.  Is  Included  among  those  in  which  li- 
censes to  conduct  the  liquor  traffic  may  be 
Issued  under  said  ordinance. 

Section  4  of  said  ordinance  provides: 
"  •  ♦  •  It  shall  be  unlawful  for  any  per- 
son, company,  association  or  club,  as  princi- 
pal, agent,  employe,  or  otherwise,  within  the 
limits  of  the  county  of  Yolo,  to  solicit  orders, 
take  orders  or  make  agreements  for  the  sale 
or  delivery  of  alcoholic  liquors." 

The  complaint  filed  against  the  petitioner 
with  the  respondents  is  made  a  part  of  the 
petition  for  the  writ  applied  for  here,  and 
from  said  complaint  it  appears  that  the  pe- 
titioner is  charged  with  soliciting  an  order 
In  said  Gulnda  township  for  alcoholic  liquors 
by  means  of  a  circular  letter,  sent  through 


the  United  Stated  mail  to  a  resident  of  aald 
township  at  his  post  office  address  therelu. 
The  circular  letter,  which  is  set  out  in  said 
complaint,  Is  substantially  in  the  language  of 
the  letter  involved  in  the  case  of  Golden  St 
Co.  (the  petitioner  here)  t.  Justice's  Court  of 
Woodland  Township  et  al.  (ClvU  No.  11&4). 
140  Pac  40,  this  day  decided. 

Both  cases  were  submitted  to  this  court 
at  the  same  time  and  upon  the  same  oral  ar- 
guments and  briefs,  both  involving  predsely 
the  same  legal  qaeatlons.  Therefore,  upon  the 
authority  of  the  case  of  Golden  ft  Co.  v.  Jus- 
tice's Court  of  Woodland  Township  et  al.. 
the  relief  applied  for  here  most  be  dented 
and  tbe  alternative  writ  of  ivoUbttlon  tus 
oordlngly  discharged. 

Bndi  la  the  ordw. 


We  concur: 
NETT,  J. 


CHIPMAN,  P.   J.;  BUB. 


ARIZONA  LIFE  INS.  CO.  T.  LINDBLUf 
(Supreme  Court  of  Arizona.   April  16,  1914) 

1.  PBINCIPAX.  AND  AOENT  ({  20*)— BVIDENC* 

OF  Agency— Parol  Evidence. 

In  an  action  against  an  insurance  company 
to  recover  a  cash  payment  made  by  plaintiff  on 
a  stock  Bubscription  agreement  oral  evidence 
was  admissible  to  snow  tbat  the  person  with 
whom  plaintiff  contracted  for  the  return  of  the 
payment  was  acting  as  defendant's  agent,  so 
tbat  defendant  was  bound  by  tbe  ewttaoti 
though  not  an  ostensible  party  thereto. 

[Ed.  Note.— For  other  casea,  see  Principal  and 
Agent,  Cent  Dig.  H  ST,  88;  De&  Dig.  ?20.«1 

2.  Plbadino  (S  291*)— Denial— VBunED  Dk< 
NiAL— Authority  op  Aoent. 

In  an  action  on  a  written  contract  by  the 
agents  of  defendant  insurance  company  to  re- 
turn a  cash  payment  made  on  a  stock  subscrip- 
tion any  time  within  90  days,  an  allegation  that 
such  contract  was  made  by  defendant's  agent 
was  admitted  If  not  denied  by  a  verified  answer 
under  Civ.  Code  1001,  par.  1358,  requiring  an 
answer  denying  tlie  execution  by  defendant's  au< 
thority  of  a  writing  upon  which  a  pleading  la 
founded  to  be  verified  by  affidavit 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent  Dig.  H  864,  86S,  866)^^-878;  Dn.  Dig.  | 

8.  COBFOBATIONS  (I  615*)— ULIKA  VtBEa  AOIS 

—Necessity  or  Plbadxho.  , 
A  corporation  must  apecificaJly  plead  its 
want  of  power  to  do  an  act  upon  which  llablli^ 
by  it  is  predicated. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions,  Cent  Dig.  {|  2082-^84;  Dec  Dig.  { 
515.  •] 

^  INTEBBST  (|  46*)— Right  to  Bboover. 

In  an  action  against  an  insurance,  company 
to  recover  an  amount  paid  on  a  contract  to  sub- 
scribe for  its  corporate  stock  under  its  agree- 
ment to  return  the  payment  within  90  days,  if 
demanded,  plaintiff,  npon  recovering  should  be 
allowed  interest  from  the  date  of  ais  deniand 
for  the  retnrn  of  the  payment 

[Bd.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  H  85-106;  Dee.  Dig.  f  46.*] 

Appeal  from  Superior  Court;  Yavapai  Coun< 
ty;  Frank  O.  Smith,  Judge. 

Action  by  John  LIndell  against  the  Arizona 
Life  Insurance  Company.   From  a  Judgmeiit 
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for  plaintiff  and  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  At- 
Qrmed  aa  modified. 

Hayes  &  Laney,  of  Phoenix,  for  appellant- 
Richard  P.  Talbot  and  Daniel  EL  Parks,  both 
jt  Prescott.  for  appellee. 

BOSS,  J.  The  antellant  Insurance  ocnn- 
C»ny,  aetinK  by  Its  agent,  George  Moselle,  on 
Jnly  31, 1911,  and  the  app^lee,  acting  in  his 
own  behalf,  had  dealings  and  transactions 
aa  ftdlows:  The  appellee  anbscrlbed  to  60 
■hares  of  the  capital  slock  of  the  appellant 
tnBurance  company,  agreeing  to  pay  therefor 
92S  pw  ahare,  ^E^JSO  In  cash,  and  balance 
of  IKTjBO  In  notes  bearing  6  per  cent  inta> 
eat.  SlmnltaneoDBly,  and  aa  a  part  of  the 
same  transaction,  another  paper  was  execut- 
ed and  delivered  to  aiq)elle^  to  wit:  "T»n- 
porary  Receipt  July  31,  IftU.  Bec^ved  of 
John  Llndell  of  Prescott  subscription  for 
flfty  shares  of  the  capital  sfcocft:  of  the  Ariso- 
na  Life  Insnrance  Oompany,  at  ISS.00  a 
oliare,  upon  which  followli^  settlement  has 
been  made ;  $812.50  cash  and  note  for  $937.50 
for  nine  months,  bearing  six  (6)  per  cent 
Interest,  ttoa  S^itember  1st  Of  the  settle- 
ment made  under  this  subscription,  there 
■liaU  be  d^oslted  with  Prescott  National 
Bank  of  Prescott  for  the  benefit  of  the  com- 
pany an  amount  equal  to  e^ty  (80)  per  cent, 
which  shall  only  be  subject  to  withdrawal  by 
the  properly  elected  certifying  setUem^t  as 
above.  Arizona  life  Insurance  Co.,  Geo. 
MoeeUe,  Agent" 

Indorsed  on  the  back  thereof,  In  writing, 
was  this  mmorandnm  agreement:  "I  hereby 
agree  to  return  to  John  Lindell  at  the  end  of 
ninety  days  bis  fall  subscription  or  any  part 
of  same,  as  he  may  desire.  [Signed]  Qeo. 
Moselle." 

Appellee  made  the  cash  payment  to  Mo- 
selle,  the  i^ent  of  the  appellant  and  deliv- 
tfed  to  him  his  note  or  notes  for  balance. 
Wltbln  90  days  from  July  31,  1911,  appellee 
demanded  of  the  appellant  the  return  of  the 
caab  paymoit  of  $312.60,  wblidi  was  refused. 
No  other  payments  were  made,  and  no  stock 
was  ever  Issued  to  appellee.  This  salt  was 
Instituted  to  recover  the  cash  payment  of 
$812.60.  It  was  tried  by  tlie  court  without 
a  Jury,  and  Judgment  went  against  appelant 
for  the  full  amount  tc^etber  with  interest  at 
6  per  cent  from  July  81,  1911.  From  the 
Judgment  and  order  oTermling  motion  for 
a  new  trial,  this  appeal  Is  prosecuted. 

It  Is  the  contention  of  appellant  that  the 
written  Indorsement  on  the  temporary  re- 
ceipt was  the  personal  obligation  of  Moselle 
and  not  the  obligation  «f  the  Insnrance  com- 
pany, and  that  the  court  erred  In  admitting 
it  In  evidence  and  In  permitting  witness  Lln- 
dell (appellee)  to  testify  that  Moselle  told 
him  that  he  was  acting,  in  making  such 
agreement  for  and  in  behalf  of  the  company 
and  not  for  himself,  because  said  evidence 
was  for  the  purpose  of  varying  or  altering 
the  unamblgnous  terms  of  a  written  contract 


[1]  The  memorandum  acreement  to  refund 
thB  cash  payment  made  by  appellee  la  cer< 
tainly  binding  upon  Moselle,  who  slgn^  It, 
but  the  question  Is  whether  the  rules  of  evi- 
dence will  penult  the  use  of  oral  evidence  for 
the  purpose  of  showing  that  In  the  execution 
of  the  agreement,  Mos^le  waa  the  agent  act- 
ing for  and  In  behalf  of  his  principal,  the 
insurance  oompany,  and  though,  tiie  latter  Is 
not  disclosed  as  principal  yet  it  la  bound  by 
the  agreement 

Jones  In  his  Commentaries  on  Evidence, 
vol.  8,  I  452,  states  the  rule:  "In  order  to 
charge  the  real  prindpal.  It  is  always  com- 
petent In  whatever  form  a  parol  or  written 
contract  is  executed  by  an  agent  to  ascertain 
by  evidence  dehors  the  Instrument  who  is 
the  principal ;  whether  it  purports  to  be  the 
contract  of  an  agent  or  Is  made  In  the  name 
of  the  agoit  as  principal.  So  tjutt  while. 
If  one  signs  an  agreement  without  indicating 
In  any  way  that  he  acts  as  a^nt  for  a  prin- 
cipal, he  cannot,  In  order  to  escape  the  lia- 
bility, prove  by  parol  that  he  was  acting  for 
another,  yet  such  agency  may  be  proved  for 
the  purpose  of  binding  the  principal,  or  for 
the  purpose  of  giving  the  principal  the  benefit 
of  the  contract*' 

Wigmore  on  Svldenc^  vol.  4,  |  2438,  gives 
t2ie  rule  as  follows:  "(a)  In  the  first  place, 
where  the  unnamed  prtrndpal  la  unknown  to 
the  oblige^  it  is  proper  to  give  force  to  the 
contract  between  principal  and  agent  for  the 
purpose  of  charging  or  entitling  the  principal, 
though  not  of  exonerating  the  agent,  unless 
In  the  particular  case  the  docun^ent  plainly 
was  Intended  to  deal  otherwise  with  the 
transaction,  (b)  In  the  second  place,  where 
the  unnamed  principal  was  known  to  the 
obligee  but  nevertheless  not  named  In  the 
document  the  rule  may  here  equally  permit 
the  agreement  to  be  available  for  the  former 
purpose  above  mentioned;  yet  the  ord&ary 
inference  will  be  that  the  named  parties  In- 
tended the  document  to  be  exclusive  of  all 
other  parties,  unleas  a  contrary  Intention  be 
made  to  appear." 

In  10  Oyc.  1061.  the  rule  Is  stated  to  be: 
"Another  branch  of  this  doctrine,  applicable 
to  simple  contracts  In  writing  other  fhan 
negotiable  Instruments,  but  not  applicable  to 
negotiable  or  to  sealed  instruments,  Is  that, 
where  the  contract  In  point  of  fact  Is  execut- 
ed by  an  agent  on  behalf  of  an  undisclosed 
principal,  the  fact  that  It  was  so  executed 
may  be  proved  by  parol  evidence,  so  as  to 
charge  the  undisclosed  principal,  but  not  for 
the  purpose  of  releasing  the  agent  This 
rule  applies  whether  the  unnamed  prlndpal 
is  a  natural  person  o;  a  corporation." 

In  Barbre  v.  Goodale,  28  Or.  465,  43  Pac. 
378.  379,  the  question  was  as  to  "whether 
It  is  competent  to  show  by  parol  testimony 
that  a  contract  executed  by  and  In  the  name 
of  an  agent  is  the  contract  of  the  principal, 
where  the  principal  was  known  to  the  other 
contracting  party  at  the  date  of  Its  execu- 
tion." CTbat  court  held  the  better  rule  to  be 
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to  allow  file  parol  testimony,  Btatlns :  "That 
the  Intention  of  the  party  must  be  gathered 
from  his  words,  and  the  rarions  circumstanc- 
es  which  surround  the  transaction,  as  its 
practical  effect  is  to  promote  Justice  and 
fair  dealing.  •  *  *  This  doctrine  must 
be  limited  to  simple  contracts,  and  may  not 
be  extended  to  negotiable  Instrumoits  and 
specialties  under  seal,  as  they  constitute  an 
exception  to  the  rule." 

In  Richards  t.  Wamekros,  14  Arts.  488, 
131  Pac.  154,  it  was  held  by  this  court  that 
imrol  testimony  was  not  admissible  to  bind 
a  principal  whose  name  is  not  disclosed  upon 
the  face  of  a  negotiable  instrament,  and  sug- 
gested inferentlally  a  contrary  doctrine  as  to 
simple  contracts. 

We  think  the  erldence  complained  oi  was 
properly  admitted,  and  that  the  finding  of 
the  court  ttiat  Moselle,  in  making  the  agree- 
ment to  refund,  acted  for  and  in  b^alf  of 
the  Insurance  company  is  folly  sustained 
by  the  evidence.  But  It  is  contended  by  ap- 
pellant that  the  agent  Moselle  in  making 
such  agreement  exceeded  his  authority,  and 
that  there  was  a  want  of  power  in  the  insur- 
ance company  to  enter  Into  such  an  agree- 
m^t,  as  It  Is  In  excess  and  outside  of  its 
charter  rights.  These  questions  were  not 
raised  by  the  appellant  In  its  answer.  The 
answer  ia  an  unrerlfled  general  denial.  Our 
statute  (paragraph  1358,  B.  S.  1901)  provides 
that  an  answer  denying  "the  execution  by 
himself  or  by  his  authority  of  any  Instrument 
in  writing  upon  which  any  pleading  is  found- 
ed, in  whole  or  In  part,  and  charged  to  have 
been  executed  by  him  or  by  his  authority," 
unless  the  truth  of  the  pleadings  appear  of 
record,  shall  be  verified  by  affidavit. 

[21  This  action  is  founded  on  the  written 
promise  to  return  the  cash  payment  at  any 
time,  within  90  days,  If  so  desired  by  appel< 
lee,  and  It  Is  charged  In  the  complaint  that 
the  Instrument  containing  such  promise  was 
executed  by  appellant,  acting  by  and  through 
Its  authorized  agent  Moselle.  Under  the  law, 
without  a  verified  denial  of  this  allegation,  it 
stands  admitted  as  true.  City  Water  Works 
V.  White,  61  Tex.  536;  Thompson  on  Corpora- 
tions, VOL  3,  {  3263. 

[31  The  want  of  power  in  the  appellant 
to  make  the  agreement,  not  having  been  set 
up  In  Its  answer.  Is  not  before  the  court. 

"On  the  theory  that  afflrmaUve  defenses 
must  be  specially  pleaded.  In  order  to  raise 
the  question  of  the  want  of  power  of  a  cor- 
poration to  perform  a  particular  act,  or  the 
authority  of  some  officer  or  agent  to  ex- 
ecute the  instrument  In  controversy,  or  that 
a  particular  transactlen  Is  illegal,  the  want 
of  power  on  the  part  of  the  corporation  to  do 
the  act,  or  the  lack  of  authority  on  the  part 
of  the  officer  or  agent  executing  the  instru- 
ment, or  the  illegality  of  the  transaction, 
must  be  specially  pleaded."  8  Xhomp.  Oorp^ 
3204. 

The  court  gave  judgment  for  Interest  at  6 


per  cent  per  annum  from  July  81,  1911,  the 
date  upon  which  appellee  paid  the  $312.50 
cash  payment.  The  evidence  Is  to  the  effect 
that  appellee  demanded  the  return  of  his 
money  within  the  80  days,  but  no  definite  day 
is  fixed. 

[4]  We  think  that  Interest  should  be  allow- 
ed tmly  from  the  date  of  demand,  and  under 
the  evidence  that  might  have  been  the  last 
day  of  the  90  days  In  which  he  was  permit- 
ted to  exercise  his  option  of  demanding  a  re- 
turn of  his  $312.50.  The  interest  should  run 
from  October  31,  1811. 

Let  the  Judgment  be  modified  in  that  re- 
spect, and.  as  thus  modified,  affirmed. 

FBAMKLIN,  C.  J.,  and  CUNNINGHAM,  J., 
concur. 


COCHISE  COUNTY  v.  MIGHELENA. 
(Supreme  Court  of  Arizona.   April  18,  1914.) 

CouBTB  (I  06*)— Irtbbpbetrbs— Fees— CoiTN- 

tt's  Liabilitt. 

Civ.  Code  1901,  par.  2505,  authorizes  the 
appointment  of  interpreters,  woo  may  be  sam- 
moned  in  the  same  manner  as  vritnesses,  and 
Laws  1803,  No.  91, 1 1,  declares  that  anpervisors 
may  pay  interpretera'  fees  to  persona  who  shall 
act  as  such  in  the  prosecution  or  defense  of 
criminal  casea  Hela.  that  an  Interpreter  can- 
not maintain  an  action  against  a  county  for 
fees,  unless  the  services  were  rendered  in  the 
prosecution  or  defense  of  a  criminal  case  or  in 
a  avil  case  in  which  the  county  was  a  party, 
so  that  a  complaint  for  mich  fees  againat  a 
county,  which  was  silent  as  to  the  character  of 
the  cases  In  which  plaintiff  served,  did  not  state 
a  cauae  of  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  If  194r-197;  Dea  Dig.  (06.*] 

Eirror  from  Superior  Court,  Pima  County  * 
Wm.  r.  Cooper,  Judge. 

Action  by  Pedro  Bflcbelena  againat  Cochias 
County.  Judgment  for  plaintUT,  and  d^end* 

ant  brings  error.  Reversed. 

W.  6.  Gllmore,  Co.  Atty.,  of  TombBtone» 
and  Alexander  Murry,  Asst.  Co.  Atty.,  of 
Blsbee,  for  plaintiff  In  error,  catarlea  Blen- 
man,  of  Tuscon,  for  defendant  in  error. 

KROOK,  J.  Action  by  Pedro  Micdielraia,^ 
defendant  in  error,  plaintiff  below,  against 
Cochise  county,  plaintiff  in  error,  defendant 
below,  to  recover  compensation  for  services 
and  expenses  rendered  and  incurred  as  Span- 
ish interpreter  In  the  district  court  of  the 
Second  Judicial  district  of  the  territory  of 
Arizona  in  and  for  Cochise  county.  It  is  al- 
leged in  the  complaint  that  said  Pedro  Mlch- 
elena  was  subpoenaed  to  appear  before  said 
district  court  in  said  coun^  on  the  24th  day 
of  April,  1911,  and  sets  forth  the  Issuance  of 
this  subpcena,  his  attendance  in  obedience 
thereto,  and  that  said  services  were  reason- 
ably worth  the  sum  of  fO  per  day;  that  the 
itemized  claims  therefor  were  presented  to, 
and  the  payment  thereof  recommended  by, 
the  presiding  Judge,  and  were  thereupon  pre- 
smted  to,  and  filed  with,  the  board  of  super- 
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Tlaon  ot  CmMm  eonnty,  according  to  law, 
aaa  raid  board  dlaallowed ;  and  tbat  lea 
than  ilx  montbs  bare  elapsed  alnce  said 
claims  wen  so  rejected  bj  said  board.  Mel- 
ther  Hw  complaint  nor  any  of  said  claims 
(oopiea  of  wtitch  are  attached  to  said  com- 
plaint as  ezUbitfl)  state  whetbor  the  services 
rendered  were  rendered  in  dTll  or  criminal 
cases,  or  In  dTll  cases  in  which  the  county 
was  Interested.  Defendant  below  filed  a  gen- 
eral demnrrer,  which  was  orermled  the 
trial  conrt,  ud  Jndgniait  rendered  for  the 
plalntur  below  In  the  amount  claimed  In  tala 
complaint,  and  for  costs.  Defendant  below 
brings  erroor* 

The  contention  of  plaintiff  in  error  Is  that, 
in  the  absence  of  an  express  averment  that 
the  services  wers  rendered  In  criminal  cases, 
or  in  dvll  cases  in  wblcb  the  county  was  In- 
terested, the  complaint  falls  to  state  a  canse 
of  action. 

HbB  d«f«idant  In  error,  on  the  oiSiee  hand, 
claims  that  the  complaint  contains  the  usual 
Gotmts  for  Borvlces  rendered,  and  that,  from 
the  facts  stated,  it  must  be  presumed  that 
the  same  were  rmdered  in  the  prosecution  or 
detenae  of  criminal  cases. 

Two  qnesttons  arise,  namely:  (1)  In  what 
cases  Is  a  county  liable  for  Interpreter's  fees? 
(2)  Was  the  dttunrrer  properly  overruled? 

It  Is  apparent,  from  an  examination  of 
our  statntes  relating  to  court  interpretera, 
that  a  county  cannot  be  held  to  answer  for 
fees  claimed  by  an  Interpreter  while  acting 
as  soch  In  civil  cases  In  which  the  county  la 
not  Interested.  In  paragraph  2505,  R.  S. 
Arizona  1901,  It  Is  provided  that:  '^be 
court  may  when  necessary  appoint  interpret- 
ers, who  may  be  smnmoned  In  the  same 
itiflniM>r  as  witnesses,  and  shall  be  subject  to 
the  same  penalties  for  disobedience."  And 
In  section  1,  No.  91,  Laws  of  IWS,  that: 
boards  of  siywrvlsors  of  the  various 
coonties  in  this  territory  are  hereby  author- 
ised to  audit  and  pay  interpreters'  fees  to 
persons  who  shall  act  as  sudi  in  the  prosecu- 
tion or  defense  of  criminal  cases  in  the  vari- 
ous courts  of  the  territory.  However  such 
compensation  shall  not  exceed  for  Interpret- 
ers in  the  justice  courts  the  sum  of  2  dollars 
and  fif^  cents  per  day,  and  the  district 
courts,  not  exceeding  the  sum  of  five  dollars 
per  day."  Therefore  a  person  cannot  main- 
tain an  action  against  the  county  for  inter- 
iweter's  fees,  unless  they  are  for  services 
rendered  In  the  prosecution  or  defense  of 
criminal  cases,  or  In  dvil  cases  In  which  the 
county  Is  a  party. 

The  complaint  Is  wholly  silent  as  to  the 
character  of  the  cases  In  which  the  plain- 
tiff is  alleged  to  have  served  as  interpreter, 
nor  can  it  be  Inferred  from  any  statement 
contained  therein.  As  the  right  to  recovery 
lir  this  action  depends  upon  whether  the 
eervioes  were  performed  under  the  spedfled 
conditions  of  the  statute,  the  complaint 
flhoold  state  facts  sufficient  to  bring  the  case 


within  said  prorlslons,  and  *  ftiilure  to  do  so 
renders  it  fatally  defective.  Ualone  t.  £s- 
camUa  County,  116  Ala.  214,  22  South.  008; 
Tweedy  t.  Freemont  County,  99  Iowa,  721, 
68  N.  W.  921;  Pitkin  County  v.  First  Nat 
Bank,  6  Colo.  App.  423,  40  Paa  894:  Sher- 
wood V.  Stepbens,  13  Idaho,  899,  90  Pac.  345. 
847. 

^nie  demurrer,  tber^re,  should  have  bent 
sustained. 

Judgment  reversed,  with  leave  to  defend- 
ant in  error  to  amend  his  complaint.  If  he  be 
80  advised. 

FRANKLIN,  C.  J.,  and  BOSS,  J.,  concnr. 

CUNNINGHAM,  J.,  being  dlsgusllfled,  and 
announcing  his  disquallflcatlon  In  open  court, 
the  remaining  judges,  under  sectlou  3  of  ar- 
ticle 6  of  the  Constitution,  called  in  Hon. 
CARL  O.  KROOE.  Judge  of  the  Superior 
Court  of  the  State  of  Arizona  In  and  for  the 
County  of  Mohavei  to  sit  with  them  in  the 
bearing  of  this  canse.i 


UACHOMICH  MERCANTILE  CO-  v. 
HICKBY. 

(Supreme  Court  of  Arlzoaa.   AprH  16,  1914.) 

1.  Appeai,  and  Bbbob  (S  1078*)— Waivke  of 
Ebbobs— Failube  to  Abqits. 

Where  the  reasons  set  up  aa  grounds  for 
the  aasisDTnent  tbat  the  court  erred  in  overrul- 
lag  the  motion  for  a  new  trial  were  not  argued, 
they  would  not  be  conaiderad. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Breor^^Cent  Dig.  §S  4256-4261;  Dec.  Dig.  | 

2.  Pleading  (S  34»)  —  Complaint  —  Som- 

OIENCY. 

In  construfng  the  langaage  of  a  complaint, 
every  reasonable  intendment  should  be  made  to 
Bustain  the  pleading,  if  possible. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  6^,  66-74;  Dec  Dig.  |  84.*] 

8.  Plbadino  (I  192*)  —  C01CPI.AZNT— Snm- 

oixNcr. 

That  a  complaint  alleged  legal  condurions 
instead  of  facts  did  not  make  it  bad  oq  general 
demurrer,  where  the  intention  of  plaintiff  waa 
apparent. 

(Bd.  Note.— For  other  casea,  see  Pleadfaft 
Gent  Dig.  U  408-427;  Dee.  Dig,  i  192.*] 

4.  Tbiai,  ({  82*)— Rbsbbtatior  ot  Gbounds 

09  Review, 

A  general  objection  to  evidence  not  stating 
any  poiot  waa  wholly  oaavailable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  194-210;  Dec.  Dig.  {  82.*] 

6.  Teial  (§  314*)— Delibebations  0»  JUBT— 
Uboino  ob  Ooebctno  aobbement. 

A  atatemeot  of  the  trial  judge,  after  the 
jar;  had  considered  a  case  during  one  nigbt  and 
until  DooQ  of  the  following  day,  that  the  case 
had  been  twice  tried,  and  that  he  hoped  they 
would  arrive  at  a  verdict  one  way  or  the  other, 
did  not  require  a  reversaL 

[Ed.  Note.— For  other  cases,  aee  Trial.  Cent. 
Dig.  U  472,  473.  747,  748;  Dea  Dig.  i  814.*] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; Fred  Stitter,  Judge. 
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Actlim  by  D.  P.  Hldkey  agalut  the  Ma^o- 
mlcb  Mwcantile  Company.  Judgment  for 
plalntlir,  and  defendant  appeals.  Affirmed. 

Lee  O.  Woolery,  of  Tombstone,  and  F.  M. 
Doan,  of  Douglas,  for  appellant.  Williams 
A  Flanlgan^  of  Bisbee,  for  appellee. 

SHUTB,  J.  The  plainUfl  in  tbe  court  be- 
low, D.  P.  Hickey,  brongbt  suit  against  the 
appellant,  Machomicb  Uercantile  Company,  a 
corporation,  to  recora:  on  an  expxem  con- 
tract fbe  sum  of  91,208.88,  wtiicli  tbe  said 
Hiclcey  claimed  to  be  due  bim  as  salary  «irn- 
ed  wblle  in  tbe  employ  of  tbe  defendant,  tbe 
aro^lant  bere. 

Tbe  Question  is  brougbt  bere  upon  six  as- 
signments of  error  whicb  will  be  taken  up 
and  disposed  of  in  their  order  aq  presented 
by  tbe  appellant 

[1]  In  the  first  assignment  of  error  the  ap- 
pellant contends  that  tbe  trial  court  erred  in 
orerrullng  Its  motion  for  a  new  triaL  It  sets 
up  as  a  ground  for  this  eight  different  rea- 
sons, ntme  of  which  are  argued,  and  will 
not  be  considered  here.  Bail  v.  Hartman,  9 
Aria.  821,  83  Pac  858;  Haybew  v.  Brislin, 
IB  Aris.  109.  108  Paa  253;  Southern  Pacific 
Go.  T.  Bicbey,  13  Ariz.  07,  108  Pac  225; 
Webb  T.  State,  14  Ariz.  D06,  131  Pac.  970. 

The  second  assignment  of  error  is  that 
the  oourt  erred  In  overruling  defradant's 
general  demurrer  to  plaintiff's  second  cause 
of  action.  This  inrolves  the  question  wbetb- 
«r  a  pleading  that  states  conclusions  instead 
of  facts  Is  good  aa  against  a  general  de- 
murrer. 

[2]  It  has  long  been  Uie  rule  in  tbis  state 
that,  in  construing  the  language  of  a  com- 
plaint, every  reasonable  lnt»idment  should 
be  made  to  sustain  the  pleading,  if  possible^ 
Santa  Fe,  etc..  By.  Ca  v.  Bnrley,  4  Ariz, 
258,  36  Pac.  216;  PblUips  T.  Smith,  11  Ariz. 
309,  95  Pac.  01;  Tevls  v.  R^n.  IS  Ariz.  120, 
108  Pac  461. 

[1}  Conceding,  for  the  purpose  of  this  opin- 
ion, that  the  complaint  states  conclusions  of 
law,  an  examination  of  the  pleading  com- 
plained of  reveals  what  the  Intention  of  the 
plaintiff,  Hickey,  was.  It  is  a  general  rule 
under  the  Codes  that  allegations  of  legal  con- 
clusions Instead  of  facts  upon  which  they 
are  based  do  not  usually  make  a  pleading  bad 
on  freneral  demurrer.  This,  we  think,  should 
be  the  rule.   31  Cyc.  280. 

[4]  Tbe  third  assignment  of  error  by  the 
appellant  goes  to  a  question  of  evidence- 
The  appellant  claims  that  the  trial  court 
erred  in  overniltng  a  general  objection  to 
the  qnestlon:  "How  much  experience  have 
you  had  as  a  dry  goods  man?"  To  this  ques- 
tion, the  defendant  entered  this  objection: 
"We  object  to  tbe  question.  If  the  court 
please."  It  is  a  rule  of  evidence  in  this 
state  that  a  general  objection  is  wholly  un- 
availing, and  that  a  "party  wishing  the  bene- 
fit of  the  remedy  must,  at  tbe  time  he  com- 
plains, show  bow  he  Is  hurt;  in  the  language 


of  tbe  old  authorities,  he  must  lay  hi*  finger 
upon  the  point  of  objection."  Bush  t. 
French,  1  Ariz.  89.  26  PaC.  816;  I^UBnix  By. 
Co.  V.  Landls,  IS  Ariz.  80,  108  Pac.  247. 

[S]  In  the  fourth  assignment  of  error  the 
appellant  complains  of  an  wal  statonent 
made  by  the  trial  judge  to  the  jury,  as  fol- 
lows: **i  hope  the  jury  will  arrive  at  a 
verdict  As  the  case  has  been  tried  twice, 
I  would  like  vezy  much  to  have  a  verdict  one 
way  or  the  other." 

This  statement  was  made  by  the  trial 
judge  after  the  jury  had  conddered  the  case 
during  one  night  and  until,  noon  of  tile  fol- 
lowing day.  In  support  of  this  assignment 
of  error,  the  appellant  cites  several  cases, 
the  only  one  of  which  that  seems  to  be  tn 
point  is  the  case  of  Wootaa  v.  Partridge 
39  Tex.  Civ.  App.  346,  87  S.  W.  856.  This 
case  seems  to  support  tbe  contentiim  of  tbe 
appellant  that  the  language  complained  of 
was  prejudicial  to  him.  The  case  Is  without 
any  reasoning  whatever,  and  is  uiunnported 
by  any  authority.  The  otbex  cases  which 
have  been  dted  by  counsel  are  readily  dis- 
tinguishable from  the  case  at  bar.  It  does 
not  seem  to  us  from  an  examination  of  the 
language  complained  of  that  there  could  have 
been  any  injury  to  the  ax^ellant  by  reason 
of  it  We  recognize  that,  where  cases  are 
decided  upon  the  weight  of  the  evidence, 
courts  should  be  voy  car^ol  of  their  ex- 
pressions In  the  presmoe  of  the  Jury.  We 
do  not  think,  however,  that  the  language 
complained  of  was  error. 

The  fifth  and  sixth  assignments  of  error 
are  not  ai^ed  by  tlie  appellant 

There  appearing  no  error  in  the  record  of 
the  case^  the  judgment  of  -the  loww  court  is 
affirmed. 

FBANKUN,  a  3^  and  BOSS,  J.,  concur. 

CUNNINGHAM,  J.,  being  disqualified,  and 
announrfng  Ms  disqualifloatlon  In  open  court, 
the  remaining  judges,  under  section  8  of 
article  6  of  the  Constitution,  called  In  Hon. 
G.  W.  SHUTE.  Judge  of  the  Superior  Court 
of  the  State  of  Arizona  In  and  for  the  Coun- 
ty of  Glln,  to  sit  with  them  In  the  hearing  of 
this  cause. 


McCLAUGHERTT  v.  ROGUE  RITER  KDBG- 
TRIC  CO. 

(Supreme  Court  of  Oregon.    April  7,  1914.) 

1.  Appeal  ard  Ebrob  (S  1050*)— HABicLEsa 
EiiBoa— AnuissioiT  or  EvinBircB. 

In  an  action  for  the  death  of  an  emnloy4 
of  an  electrical  company,  the  admission  of  evi- 
dence that  tbe  witness  would  have  understood 
the  directions  ot  the  defendant's  superintend- 
ent as  meaninjT  that  the  work  was  to  be  done 
hot,  that  is,  without  turning  off  tbe  current, 
is  not  ground  for  reversal,  where  such  testimony 
does  not  materially  contradict  that  of  defend- 
ant on  tbe  same  subject 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  1063,  1068.  4153-4157, 
4166;  Dec.  Dig.  {  1050.«] 
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S.  MASm  AND  SeBVAHT  ii  119*)— iKJUKin 
TO   SXBVAin^Pl.AOB  TO  WOBK— STATUTOBT 

Pbovisiohs. 

tJoder  EmployerB*  Liability  Act  (Laws 
1911,  p.  lOt  proTiung  that,  in  tht  transmusion 
and  on  cc  «aetridt)r  of  a  duseroiw  voltage, 
fnll  and  onnidete  Inralatlon  lull  ba  provided, 
and  dead  wires  shall  not  be  mingled  with  live 
wires,  nor  strong  upon  the  same  support^  and 
the  sappoits  bearing  live  wires  ^all  be  designat- 
ed hr  a  color  or  other  designation  which  ehall 
be  instantly  aitpareiit,  and  live  wires  shall  be 
strung  at  such  a  distance  from  the  poles  or 
snpports  as  to  permit  repairmen  to  freely  en- 

ege  in  their  work  without  danger  of  shock,  the 
rnishing  of  switches  at  some  distance  from  a 
point  where  worb  is  reooired  to  be  done,  by 
which  the  current  may  oe  tamed  off  entirely, 
does  not  excalpate  an  electrical  company  from 
■egUgence  in  failing  to  ctnnply  with  the  specific 
regoirements  of  the  statate. 

[Ed.  Note^For  other  cases^  see  Master  and 
Servant,  Cent.  Dig.  S  210 ;  Dec.  IHg.  {  119.*] 

8.  Blectrioitt  (I  14*>— Mastib  and  Sxav- 

AHT  (H  101,  102>)— OaXK  RlQUIBKJft. 

Electric!^  is  a  dangerous  element,  and 
in  its  use  the  highest  degree  of  care  is  required 
to  protect  employes  and  the  public 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  S  7:  Dec.  Diz.  |  14;*  Master  and 
Servant.  Cent  big.  H  ife,  171,  1T4.  1T8-184, 
192;  Dec.  Dig.  W 101,  102.*] 

4.  Master  Ain>  Sebtaht  (|  204*)— Injttbixs 
TO  Sertaht— ABstnipnoN  ov  Bisk— Statu- 

TOST  PBOTUIONB. 

Tho  Employers'  Liability  Act  (Laws  I&IL 
p.  16)  eUminates  the  defense  of  assumptton  ox 
HA  in  aetltnu  under  it 

[Ed.  Note.— For  other  csse&  see  Master  and 
Servant.  Cent  Dig.  ||  544-546;  Dec.  Dig.  | 
a04.*] 

C  Death  (g  96*)— Aonoira  m»  GAxmiie 
Death- Damages. 

Under  Employers'  Liability  Law  (Laws 
1911.  p.  17]  t  4,  providing  that.  If  there  shall  be 
any  loss  of  life  oy  reason  of  violations  of  the 
act,  the  widow  of  decedent,  his  lineal  heirs  or 
adopted  ehildren,  or  the  husband,  mother,  or 
father,  as  the  case  may  be,  shall  have  a  right  of 
action,  without  any  lunit  as  to  the  amount  of 
damages  which  may  be  awarded,  the  measure 
of  damages  is  the  valae  of  the  life  lost,  not  in- 
dading  compensation  for  grief  or  mental  an- 
guish of  the  benefldary  nor  punitive  damage^ 
and  la  not  confined  to  the  pecaniary  loss  to  the 
beneficiary ;  the  aet  cimtemplatiog  bat  one  ac- 
tion for  the  injury. 

[Ed.  Notft^For  other  cases,  see  Death,  Cent 
Dig.  H  108,  109,  Ul-llSruO:  DW!.  Dig.  f 
96.*] 

fl.  Death  (i  95*)— Tbiai.  «  256*)— Actiohs 
FOE  Causing  Death— Dauaqzs. 

In  an  action,  under  the  Employers*  Lia- 
bili^  Law  (Law  1911,  p.  16),  for  cansiag 
death,  the  refusal  of  an  instruction  that  the 
measure  of  damages  is  confined  to  the  pecuniary 
loss  to  plaintiff,  that  is,  to  such  an  amount 
as  would  equal  the  value  of  decedent's  services 
daring  his  piiaority,  less  the  reasonable  cost  of 
his  support  together  with  such  support  as  the 
father  would  probably  have  received  from  hia 
SOB  rfter  majority,  and  the  jury  should  consider 
the  probable  leagth  of  life  of  the  father,  and  the 
relations  between  the  father  and  son,  was  prop- 
er; and  an  instruction  that  the  jury  should 
consider  decedent's  age  at  the  time  of  the  Injury, 
hia  ^obabls  expectan<7  of  life,  and  determine 
the  amount  of  damages  the  same  as  if  decedent 
had  lived  and  could  nave  sued  himself,  and  that 
the  amount  could  not  exceed  the  damages  acta- 
ally  siwtalned,  was  sufficient  In  tiie  ahiwuce  of 


a  request  for  more  fe^Iflc  instruction  on  boom 
point  within  the  purview  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  H  108,  109,  111-1157120 ;  Dec.  Dig,  | 
Ky^^ial,  Cent  Dig.  H  628-641;  Dec.  Dig. 

7.  Death  (S  9*)— Actions  tob  Caushtg  Death 
— Statutobt  Pbovisions. 

Statutes  creating  a  liability  for  causing 
death  (L.  O.  L.  ||  84,  380:  Employers'  LUbil- 
ity  Act  [Laws  jSll,  p.  16]),  wtile  not  to  be 
strictly  construed,  are  not  to  be  extended  by 
implication,  as  thciy  aro  in  derogation  of  the 
common  law. 

[Ed.  Note.— For  other  eases,  see  Death,  Cent 
Dig.  I  U;  Dec.  Dig.  I  i*r^ 

8.  Death  (|  18*)— Aonowa  fob  Causiho  Death 
—Right  or  Action. 

The  basis  for  recovery,  under  the  Employ- 
ers' Liability  Law  <Laws  1911,  p.  16),  for  caus- 
ing death  is  not  the  dependency  of  the  plaintiff 
upon  the  decedent  nor  pecuniary  loss  by  plain- 
tiff, though  that  may  be  proven  aa  an  element  of 
damages,  but  is  the  existence  of  the  relation  of 
plaintiff  to  decedent  required  by  the  statute. 

[Ed.  Note,— For  other  cases,  see  Death,  Cent 
Dig.  I  20 ;  Dec  Dig.  {  18.*] 

In  Banc.  Appeal  from  Glrcalt  Court, 
Jackson  County;  F.  M.  Calkins,  Jodg& 

Action  by  Jos^h  P.  McClaughwty  *gt»*"p^ 
the  Bogue  Blver  Blectrle  Company.  From 
a  Jadgment  for  plaintiff,  deesndant  ameala. 
Affirmed. 

This  action  Is  brought  under  tlie  Employ- 
ers' Liability  Act,  c.  8  (Laws  1911,  p.  16),  to 
recover  $25,000  damages  for  tlie  death  of 
plaintiff's  son,  alleged  to  have  been  caused 
b7  defendant's  negligence.  The  jury  retnm- 
ed  a  verdict  for  $12,500.  The  court  entered 
Jadgment  thereon,  from  wUdi  def«idant  ap- 
peals. 

James  McGlaugherty,  the  deceased,  met  his 
death  May  27,  1911»  from  an  elecMc  shodc. 
He  was  at  the  time  in  the  employ  of  the  de- 
fendant, and  was  of  (2ie  age  of  20  years  7 
months  and  10  days.  His  experience  and 
knowledge  in  handling  electricity  had  beoi 
gained  during  his  employment  by  the  d^end- 
aztt  company  for  a  period  of  between  8  and 
9  mouths.  He  was  told  by  the  superiDtend- 
ent  of  the  defendant  to  go  to  the  cyanide 
plant  about  1%  miles  from  Jacksonville, 
where  he  would  find  a  2300-volt  motor  which 
he  was  required  to  Install  for  the  Clark  & 
Henery  Construction  Company.  On  b^ng  bo 
directed,  he  requested  the  superintendent  to 
give  him  an  assistant;  bat  this  request  was 
not  complied  with.  He  was  informed  that  he 
could  get  a  common  laborer  to  help  him 
raise  the  poles,  and  that  the  Clark  A  Hen- 
ery Company  would  probably  furnish  a  man. 
The  work  required  the  running  of  three 
2,800-volt  wires  from  the  motor  to  three 
2,300-Tolt  wires  on  a  pole  in  the  main  line, 
and  there  making  the  connections.  For  this 
it  was  necessary  to  put  a  cross-arm  on  the 
pole  Immediately  under  the  2,800-volt  wires. 
This  pole  carried  one  2,300-Tolt  wire  on  top, 
two  immediately  under  It  one  on  either  end 
of  a  eross4irm,  and  three  440-TOlt  wires,  two 
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on  one  side  of  Oie  pole,  and  one  on  tbe  oth- 
er. Undemeafib  these  wen  two  telephone 
wires  of  the  defendant  usd  In  connection 
with  its  plant  The  evidence  tended  to  show 
that  the  telephone  wires,  which  are  regard- 
ed electilcianB  aa  dead  wires,  might  be- 
come charged  with  electricity  in  rainy  weath- 
er by  induction  from  the  live  wires,  w'hiiOt 
would,  of  course,  complete  Oxe  circuit.  If 
brought  in  contact  with  one  of  the  11^  wires 
either  direcUy  or  through  the  medium  of  any 
body  cajnble  of  conducting  electricity.  Voae 
of  the  wires  were  insulated,  and  tiie  cTidaice 
of  plalntlfC  tended  to  show  that  the  distance 
of  the  wires  from  the  pole,  and  from  each 
other,  was  such  that  the  place  where  the 
wires  were  cfaarsed  with  electricity  was  an 
unsafe  one  in  which  to  perform  the  woA  at 
which  the  deceased  was  engaged  at  the  time 
of  the  accident;  that  the  d^endant  had 
placed  cut-out  switches  or  plugs  at  two  points 
along  this  line  between  tbe  power  house  and 
the  place  of  the  accident,  one  of  which  was 
in  a  substation  at  JafAacmTlUe,  a  mile  and 
a  half  from  the  scene  of  the  Injury,  and  the 
other  on  a  pole  about  cme-faalf  mile  from 
where  the  accident  occurred.  At  this  time 
tiie  employes  of  defendant  were  divided  into 
three  classes:  Groundmen,  who  were  paid 
28  cents  per  hour,  linemen,  who  worked  on 
live  wires  under  direction,  32  cents  per  ho\ir, 
and  qualified  Unemen  doing  all  kinds  of 
work.  Including  that  on  live  wires,  without 
supervision,  86  cents  per  hour.  The  men 
were  advanced  as  their  proficiency  increased. 
Immediately  prior  to  the  time  of  the  de- 
cedent's death  he  was  working  on  live  wires 
under  direction,  and  receiving  82  cents  per 
hour.  When  the  work  In  question  came  up, 
the  superintendent  asked  McClaugherty  If  he 
would  like  to  take  the  Job.  and  he  appeared 
willing  and  anxious  to  do  so.  He  was  sent 
to  do  the  work  alone,  receiving  no  particu- 
lar instructions  as  to  the  manner  of  doing 
it  Nothing  was  said  as  to  whether  he  should 
do  it  hot  or  cut  off  the  electricity  from  the 
lines.  The  bill  of  deceptions  discloses  that 
the  evidence  of  the  plaintiff  tended  to  show 
the  location  and  arrangement  of  the  wires 
on  the  poles,  the  distances  between  the  poles 
and  the  wires,  and  the  distances  between  the 
■emal  wires,  all  of  which  warranted  the  Jury 
in  finding  that  the  place  was  not  a  safe  one, 
while  the  wires  were  charged  with  electric- 
ity, for  James  McOlaugherty  to  perform  the 
particular  work  he  was  required  to  do,  by 
reason  of  the  wires  being  too  close  to  the 
poles,  too  close  to  each  other,  and  not  in- 
sulated; that  he  met  his  death  from  an  elec- 
trical shock  while  performing  the  work  he 
was  sent  to  do,  the  shock  being  received  by 
reason  of  the  fact  that  the  place  where  he 
was  working  was  a  dangerous  and  unsafe  one 
In  which  to  do  the  particular  work  he  was 
perfomilfig,  while  the  wires  were  charged 
with  electricity,  the  440-Tolt  wire  being  20 
Inches  from  the  pole,  and  the  only  designa- 


tion that  would  make  the  voltage  wires  in- 
stantly apparent  bdng  flie  extra  lai^  glass 
insulators  on  the  top  wires,  the  440-volt 
wire  having  only  ordinary  insulators. 

The  brief  of  defendant  states  die  follow- 
ing: '^r  the  purpose  of  this  appeal  only, 
it  is  conceded  that  the  state  of  the  evid^ce 
was  such  aa  to  make  it  a  Question  for  the 
Jury  whether  the  deceased  was  sufficiently 
quallfled  and  experienced  to  be  sent  to  do 
this  work,  without  definite  InstructltHiB,  and 
to  be  intrusted  widk  the  discretloa  of  look- 
ing after  the  safe^  of  tike  place  In  whlefa 
he  worked." 

The  deceased  left  no  widow  or  lineal  heirs, 
and  no  mother  smrviTing  him.  The  plaintUf 
is  the  fatfaw  of  the  deceased,  and  haa  re- 
sided in  Texas  continuously  for  many  years. 

Porter  J.  Neff,  of  Medford,  and  A.  O. 
Hough,  of  Grants  Pass  (Neff  &  Mealey,  of 
Medford,  on  the  brief),  for  appellant  A.  B. 
Reames,  of  Medford,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  part  of  the  Employers'  Liability  Act 
particularly  applicable  provides  as  follows: 
"in  the  transmission  and  use  of  electricity 
of  a  dangerous  voltage  full  and  complete 
insulation  shall  be  provided  at  all  points 
where  the  public  or  the  employes  of  the  own- 
er, contractor  or  subcontractor  transmitting 
or  using  said  electricity  are  liable  to  come 
in  contact  with  the  wire,  and  dead  wires 
shall  not  be  mingled  with  live  wires,  nor 
strung  upon  the  same  support,  and  the  arms 
or  supports  bearing  live  wires  shall  be  espe- 
cially designated  by  a  color  or  other  desig- 
nation which  Is  Instantly  apparent  and  live 
electrical  wires  carrying  a  dangerous  voltage 
shall  be  strong  at  such  distance  from  the 
pole  or  supports  as  to  permit  repairmen  to 
fre^y  engage  in  their  work  without  danger 
of  shock."  Then  follows  the  provision: 
"And  generally,  all  owners,  contractors  or 
subcontractors  and  other  persons  having 
charge  of,  or  responsible  for,  any  work  in- 
volving a  risk  or  danger  to  the  employee  or 
the  public,  shall  use  every  device,  care  and 
precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb, 
limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  structure,  machine  or 
other  apparatus  or  device,  and  without  re- 
gard to  the  additional  cost  of  suitable  ma- 
terial or  safety  appliance  and  devices."  Sec- 
tion 4  of  the  act  Is  as  follows:  "If  there 
shall  be  any  loss  of  life  by  reason  of  the 
neglects  or  failures  or  violations  ot  the  pro- 
visions of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable  under 
the  provisions  of  this  act  the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted 
(Mldrai,  or  the  husband,  mother,  or  tether, 
as  the  case  may  be,  shall  have  a  right  of  ac- 
tion without  any  limit  as  to  the  amount  ot 
damages  which  may  be  awarded." 
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Plaintiff  oomplalnE  that  defendant  Tlolat- 
ed  the  statnttt  In  the  following  partlcnlan : 
(1)  That  the  wlrea  were  not  Insulated  where 
the  unployes  were  UaMe  to  come  In  contact 
with  them;  (2)  that  dead  wine  were  ndn- 
gled  with  Uve  wires;  (3)  that  the  electric 
wliea  were  so  dose  to  ttie  poles  that  the 
workmen  engaged  in  tbelr*  work  were  In 
danger  of  a  shock ;  (4)  that  the  arms  or  sup- 
ports bearing  the  live  wires  were  not  prop- 
erly  designated  by  c<dor  <«  othnwlee;  ^ 
that  the  cut-off  swltChee  were  not  near 
moDgb  to  the  required  work  to  make  the 
use  ot  the  eante  practicable,  and  that  an  ex- 
perlenced  dectrldan  ahonld  bare  been  im- 
mediately  present  to  superintend  and  warn 
the  operator,  and  that  it  was  necessary  tor 
the  company  to  hare  rules  and  specific  r^u- 
lations  for  the  protection  of  the  empioyte 
directing  how  the  work  was  to  be  done.  It 
Is  snffldent  to  say  that  the  eridoKe  tended 
to  show  a  failure  on  the  part  of  the  defend- 
ant to  comply  with  the  terms  of  the  statute, 
which  is  negligence  per  se.  Peterson  t. 
Standard  Oil  €k>^  55  Or.  5U,  106  Pac.  337. 
Ann.  Oas.  1912A«  625;  Btirrougbs  v.  C.  L. 
Co..  S8  Or.  270.  275.  114  Pac.  108;  Morgan 
T.  Broes,  64  Or.  63,  129  Paa  US. 

Mr.  Lodtf ,  superintendent  of  the  company, 
when  questi(Hied  by  a  juror,  testified:  "Q. 
Let  me  ask—did  yoo,  as  superintendent  of 
constmctioQ,  tell  this  boy  he  should  cut  the 
current  off  to  make  connection  with  hot 
wires?  A.  No;  I  didn't  tell  him  to  do  so. 
*  *  *  Q.  Is  It  your  judgment  to-day  that 
It  wasnt  lack  of  judgmeut  on  McOlaugher- 
ty's  part  in  fiiillng  to  turn  off  .  the  current? 
A.  Well,  as  I  feel  to-day.  and  as  I  felt  then, 
is  tempered  by  experience  of  subsequent 
things  that  hare  bappeaeA.  I  might  say  to- 
day that  a  man  ought  to  have  pulled  those 
plugs,  where,  at  that  tlm^  I  might  haTe — I 
certainly  did  feel  that  he  was  perfectly  able 
and  perfectly  capable  to  do  that  Job,  and  I 
may  bare  felt  and  possibly  said  that  It  was 
all  right.  Q.  Yea;  I  understand  there  are 
things  happened  to  change  your  judgment 
I  will  ask  yon  If  now,  to-day  yon  would  tall 
him,  James  McClangherty,  to  turn  that  cur- 
rent off,  or  do'the  job  hot  or  cold?  A.  You 
bet  your  boots  I  would  tell  him  to  turn  that 
current  off.  Q.  Did  you  tell  him?  A.  No, 
sir.  Q.  And  the  company  didn't  hare  any 
rules  whether  a  man  was  to  torn  the  current 
off.  hot  or  cold?   A.  No.  sir;  they  did  not" 

[1]  Al  Wright,  witness  fttr  plaintiff,  testi- 
fied In  part  that  he  had  been  engaged  in  the 
electrical  work  for  2  years,  havli«  worked 
for  the  defendant  nnd^  superintendent  Lod- 
«  for  the  past  1844  months;  that  be  and 
James  IfcOlaogherty  worked  together  quite 
a  bit;  that  he  heard  MeClaniSierty  ask  Lod- 
er  for  help  at  the  time  the  former  was  sent 
to  do  the  work  where  tin  acddoit  occurred ; 
that  he  went  to  the  place  the  next  day  with 
Mr.  Iioder,  who  flnished  the  vaA  In  the 
Bwepec  of  otben;  that  the  witness  xeoelT^ 


ed  the  same  pay  as  HeOlanfl^ierty*  and  had 
before  this  made  a  live  or  hot  wire  connec- 
tion, but  not  unassisted.  On  cross-examina- 
tion this  witness  testified  In  part  to  the  e& 
feet  that  as  to  idiether,  if  called  upon  to  do 
the  work,  and  there  was  means  at  hand 
whereby  he  could  protect  himself  by  toxnlng 
off  the  eleetrlclty  from  the  line,  he  would 
do  it  hot  or  deaden  the  Une  would  depend 
upon  drcomstances ;  that  in  most  cases  he 
wonld  have  to  figure  It  out  himself;  that  in 
some  cases  he  wonld  take  the  safest;  and 
tAie  reason  wl^  a  man  In  any  instance  wotdd 
take  the  unsafe  way  would  t>e  on  account  of 
the  distance  he  would  have  to  go  to  kill  the 
line.  There  was  considerable  evidence  in- 
troduced as  to  how  the  work  should  be  dfme, 
as  to  the  danger,  and  the  fact  that  a  "Une 
is  never  safe  when  working  alone."  On  re- 
direct examination  the  witness  was  asked 
the  question :  Q.  "Well,  now.  If  you  received 
instructions  to  do  this  work,  you  heard  the 
InstmctionB  Mr.  Loder  said  he  gave,  and  you 
found  the  Opp  mine  beyond  this  place  run- 
ning, and  the  cyanide  plant  running,  and  he 
did  not  tell  you  to  turn  off  the  power,  would 
yon  interpret  his  instructions  to  mean  that 
yon  were  to  do  it  hot  or  turn  It  off?"  To 
this  counsel  for  defendant  objected,  on  the 
ground  that  it  was  Incompetent,  irrelevant, 
and  Immaterial;  that  "it  wonld  be  his  in- 
terpretation." Owing  to  the  particular 
cross-examination,  the  court  allowed  an  an- 
swer, and  defendant  saved  an  exception. 
The  witness  answered :  "I  ahotUd  judge  that 
he  meant  to  do  it  hot"  It  is  contended  that 
this  was  error.  It  Is  clear  that  the  Informa- 
tion elicited  from  the  witness  pertained  to 
the  custom  of  the  officers  of  the  company  In 
rogue  at  the  time,  and  the  understanding  of 
the  employee  as  to  the  manner  of  directing 
how  the  wmls.  should  be  done,  and  not  to  the 
ultimate  conclusion  to  be  drawn  by  Uie  jury. 
The  evidence  objected  to  does  not  come  with- 
in the  rule  In  Johnston  v.  O.  S.  L.,  23  Or.  94, 
101,  31  Pac  288.  While  the  form  ot  the 
qnestton  may  not  be  perfect  the  answer  ob- 
talned  was  no  stronger  against  the  defrad- 
ant  than  the  testimony  of  -the  superlnt^dent 
himself.  It  will  be  noticed  from  the  excerpt 
of  his  evidence  that  he  did  not  Instruct  the 
decedent  to  turn  off  the  curr»t  of  electrici- 
ty, nor  does  be  Rj/pe&t  to  claim  that  he  ex- 
pected it  wonld  be  done.  The  testimony  ob- 
jected to  does  not  In  effect  matorially  cm^ 
tradict  that  of  the  defendant  upon  the  same 
subject  We  fail  to  see  that  from  any  yiaw 
defmdantfs  rl^ta  w«ce  prejudiced. 

[I]  D^endant's  connad  reqnes&ed  the 
court  to  give  the  Jury  several  instructions 
^ieh,  iwlor  to  the  passage  of  llie  Dmpli^ 
ere*  Liability  Act,  would  have  been  nnobJao- 
tionable.  The  court  reAised  to  charge  the 
jury  as  reouested,  to  which  defndanlfs  oovd- 
sel  duly  aared  an  exoeptlMi. 

The  first  reqnested  instruction,  the  refraal 
of  which  is  now  urged  as  error,  is  baaed  up- 
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on  the  cwntentlon  that  the  defendant  was  not 
guilty  of  negligence  it  It  furnished  appli- 
ances and  instnutaentalltles  adequate  to  ren- 
der the  place  safe  where  the  decedent  work- 
ed, and  If  he  nnderstood  fully  the  dangers 
to  be  arolded,  and  the  manner  of  using  the 
instmmoits  bo  as  to  arold  the  danger,  and 
voluntarily  chose  not  to  make  use  of  them. 
This  relates  to  the  ent-off  switches  and  their 
uae. 

The  second  instruction  is  to  Oie  eftect  that 
the  defoidant  was  not  boond  to  Insulate  the 
wires  if  it  provided  adequate  means  of  shut- 
ting off  the  electricity,  and  is  based  upon  the 
contention  that  the  decedoit  assumed  tbe 
risk. 

The  tMid  la  to  the  purport  ttiat,  U  the 
Jury  found  tliat  inonlatlon  of  the  wires 
would  have  furnished  partial  protection,  and 
Uiat  awitches  would  have  BUK>lled  mora  ade- 
quate  protection,  and  rendered  insulation  nn- 
necesaaty,  then.lt  was  not  negligence  for  de> 
fendant  to  furnish  switches,  and  not  provide 
the  InsolaUon. 

The  tonrtli  la  as  follows :  "If  the  defend- 
ant  fuxnlBhed  the  deceased  appllaneea  and 
InstnimmtalltUH  adequate  to  render  the 
place  where  he  was  reqtdred  to  work  safe 
and  suitable;  and  Qie  deceased  understood 
folly  the  dangers  to  be  avoided,  and  the 
manner  of  using  the  instrumentalities  and 
afipllances  so  as  to  avoid  these  dangers,  but 
nevertheleas  the  deceased  vcduntarlly  chose 
not  to  make  use  of  them,  the  defendant  Is 
not  liable  for  the  injuries  sustained  by  the 
deceased  from  the  dangers  which  would 
have  been  removed  had  the  aKdieiwes  been 
made  use  of." 

The  contration  of  the  defendant  as  to  all 
these  requested  InstructlonB  assumes  that  un- 
der the  Employers'  Liability  Act  the  company 
was  at  liberty  to  furnish  substitutes  for  those 
things  required  by  the  terms  of  the  act ;  that 
is,  Instead  of  "full  and  complete  insulation" 
being  provided  at  all  points  where  employes 
are  liable  to  come  in  contact  with  the  wires 
carrying  electricity  of  a  dangerons  voltage, 
Instead  of  dead  wires  not  being  mingled  with 
live  wires,  nor  strung  uiwn  the  same  support, 
and  the  arms  or  supports  bearing  live  wires 
being  "especially  designated  by  a  color  or 
other  des^ation  which  is  instantly  appar- 
ent," and  instead  of  such  live  wires  beibg 
strung  far  enough  from  the  poles  or  supports 
to  permit  the  repairmen  to  engage  in  their 
work  without  danger  of  shock,  all  as  re- 
quired by  the  act.  the  defendant  could  fur- 
nish cut-off  switches  so  that  the  current  of 
electricity  could  be  shot  off,  and  then  the 
company  would  not  be  negligent,  notwith- 
standing the  fact  that  the  provisions  of  the 
statute  were  not  compiled  with.  Such,  how- 
ever, is  not  the  law.  The  requirements  of 
the  statute  as  to  the  safeguards  enumerated 
are  positive  and  mandatory.  There  are  no  al- 
tematlvee.  Such  a  protection  as  furnishing 
facilities  for  cutting  off  of  the  current  would 


coma  more  particularly  within  the  general 
requirements  of  the  statute  above  quoted,  and. 
would  not  render  tbe  specific  details  as  to 
transmission  of  electricity  unneceesair,  nor 
serve  aa  an  excuse  for  a  noncompliance  wltlk 
the  law  In  other  respects,  In  case  of  Injury 
by  reason  of  such  neglect  Tbe  atatnt^  in 
making  the  regulations  aa  to  the  location  and 
Insulation  oC  the  wlxea^  preaaHnaes  that 
workmen  wtU  work  on  the  poles  or  supports 
when  the  wires  are  charged.  If,  Instead  o£ 
the  requlrraients  osumerated,  tiie  law  had 
provided  that  cut  off  swltcbes  tiunild  be  pzo- 
vlded,  then  defendant's  oontentioa  would  be 
maintainable. 

[1,4]  EllectricUy  ta  a  dangmova  elemant, 
and  In  the  use  thereof  the  highest  degree  of 
care  la  required  to  protect  the  life  and  limb 
of  1^  employte  and  tiie  pnUlc  IB  Cye.  472 ; 
Hyers  v.  P.  By.  U  &  P.  Oo.  (Or.)  188  Pa& 
218,  215,  and  cases  there  cited.  Our  statute 
rec<^pilcea  thla  rule,  and  makea  plain  provl- 
sions  for  minimizing  the  danger  to  Ufe  and 
limb  in  the  transmission  of  this  dangerous 
agent  It  is  asserted  in  tbe  brltf  of  defuid- 
ant  that  the  second  Inatmctton  regoested  is 
based  upon  the  principle  that  tbe  decedeot, 
by  not  turning  off  tbe  current,  assumed  the 
risk.  As  we  understand  them,  the  other  re- 
quests to  <^rge  the  Jury,  takoi  in  Aill,  In- 
voke the  same  principle.  It  was  held.  In  the 
case  of  Schnlte  v.  Pacific  Paper  Co.  (Or.)  186 
Pac.  627,  that  the  effect  of  the  Ekoployers* 
Liability  Act  la  to  eliminate  the  defense  oC 
assumption  of  risk  in  actions  within  it,  cit- 
ing Welsh  V.  Barber  Pav.  Co.,  107  Fed.  465,  93 
G.  C.  A.  101 :  Caspar  v.  Lewln,  82  Kan.  604. 
109  Pac.  657;  Balr  v.  Heibel,  108  Mo.  Appw 
621.  77  S.  W.  1017. 

Tbe  means  of  turning  off  the  electricity  . 
was  some  distance  from  where  the  decedent 
was  directed  to  install  the  motor ;  tbe  cutroff 
plugs  being  about  one-half  mile,  and  the  sub- 
station about  1%  miles  therefrom.  It  does 
not  appear  whether  McC^ngher^  had  a  key 
to  the  sobstatiou  or  not  The  Jury,  in  con- 
sidering whether  the  company  had  complied 
with  the  general  provisions  of  the  statute  re- 
ferred to,  may  have  believed  that  It  was  not 
practicable  for  tbe  boy  to  turn  off  the  cur- 
rent before  making  the  connection  of  the 
wires.  However  this  may  be,  tbe  furnishing 
the  switches  would  not  exculpate  the  com- 
pany from  negligence  in  falling  to  comply 
with  the  other  plain  provisions  of  the  statute, 
as  to  safeguarding  the  wires.  There  was  no 
error  in  the  reftisal  of  the  court  to  give  the 
instructions  requested  by  defendant  The 
trial  court  spedflcally  Instructed  the  Jury  aa 
to  the  requirements  of  the  statute,  and  that 
the  question  for  them  to  determine  waa 
whether  or  not  the  defendant  failed  to  pro- 
vide any  of  the  safety  appliances  or  condi- 
tions alleged  in  the  complaint  and  whether 
such  failure  resulted  in  Injury  to  Jamee  Mo- 
Glaugherty.  We  think  the  question  of  ne^ 
ligeuce  waa  fairly  slUHDitted  to  the  Jury. 
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[1,1]  Aa  to  tbe  measore  of  damageB,  after 
teUing  the  jury  that,  If  the?  found  tbat  the 
decedent  was  goUty  of  contributory  negli- 
gence, they  should  consider  the  same  in  fix* 
lug  the  amount  of  damages,  the  court  in- 
structed them  in  substance  tbat,  in  case  they 
found  plaintiff  was  entitled  to  recover,  in  as- 
certaining the  damages,  they  sboold  take  In- 
to consideration  the  decedent's  age  at  the 
time  of  receiving  the  Injury,  his  probable  ex- 
pectancy of  life  as  shown  by  the  evidence, 
and  his  earning  capacity,  and  determine  the 
amount  the  same  as  though  decedent  had 
lived  and  conld  have  sued  himself ;  that  the 
amount  conld  not  exceed  the  damages  ac- 
tuaUy  sustained.  The  defendant's  counsel  ob- 
jected and  excepted  to  such  instractiona,  and 
assigns  the  same  as  error.  This  raises  the 
main  question  in  the  case,  and  Is  a  very  im- 
portant Inquiry,  It  is  earnestly  contended 
by  defendant's  counsel  that  the  measure  of 
damages  under  the  statute  Is  confined  to  the 
pecnnlary  loss  to  plalntifl  by  reason  of  the 
death  of  the  son,  that  Is,  to  such  an  amount 
as  would  equal  the  valtie  of  the  services  of 
decedent  during  his  minority,  less  the  reason- 
able cost  of  his  support  during  tbat  period, 
together  with  such  assistance  and  support  as 
the  ftather  would  probably  have  received  from 
his  son  after  tlie  latter's  majority  bad  he  liv- 
ed ;  that  the  Jury  should  consider  the  prot>- 
able  length  of  life  of  the  father,  the  relations 
existing  between  the  father  and  tbe  son,  and 
the  probable  future  assistance  to  the  father 
from  the  son.  l^ey  asked  the  court  to  so 
charge  the  Jury.  No  question  arises  as  to 
damages  occurring  between  the  time  of  tbe 
injury  and  the  date  of  the  death,  as  the  lat- 
ter was  instantaneous.  The  right  of  action  In 
a  proper  case  neverth^ess  exists.  Pwham  v. 
Port.  Slec  Co.,  33  Or.  451,  53  Fac.  14,  24.  40 
L.  B.  A.  799.  72  Am.  St  R^.  730.  Hence 
that  part  of  the  charge  referring  to  the  deced- 
ent as  though  he  were  aUve  and  conld  have 
sued  liimself  was,  as  w»  nndentand  tt,  adm* 
ply  aa  lUostratlon. 

The  Vai)fioyeaf  Liability  Act,  as  passed  by 
tbe  people  of  the  atate,  differs  from  any  other 
•tatnte  wMdk  we  have  baea  able  to  find; 
therefore  Qie  adjn^cationa  of  coots  nndw 
other  acts  ate  of  but  little  aaalstonoe  in 
plying  the  piorislona  of  oar  atatntew  Borne 
expressions  In  tbe  earlier  opinlois  In  caseo 
under  atatatos  somewhat  dmilar  to  our  own 
abed  Ugbt  vpon  the  prindiOe  involved.  In 
Pami^lvania  B.  Ca  t.  McCJoskey's  Adm'r, 
23  Pa.  B26,  an  action  bronght  by  an  odudnls- 
txmfeDT  for  tlie  loss  of  the  life  of  Wm.  McdoB- 
key  by  tbe  negUgenoe  of  tbe  dtfendant,  the 
trial  eoort  allowed  tibelJnry  to  find  the  dam- 
agoo  aoeordlBc  to  the  value  of  the  Ufe  lost, 
to  compnte  flnm  by  the  probaUe  accamula<> 
Hons  of  a  Hon  of  sneb  ag^  baUts,  health, 
and  porsidts  as' tbe.dooaaaed 'during  bio  prob- 
able Ufettme.  Hr.  Jostlce  Lowrlc^  tai  offlrm- 
Ing  the  judgmoit,  after  Aisensslng  tbe  ancient 
lawi^  at  page  080  of  tbe  opinion,  sold:  '^Oax 


act  of  April  16,  1861,  seona  to  express  Ito 
purpose  better  than  the  Bngllsh  one  hereto< 
fore  referred  to.  *  •  •  The  first  of  these 
secttons  Is  very  plain,  and  It  provides  that 
the  p&nwnal  representattves  may  continue  the 
action  commenced;  that  is,  may  proceed 
and  recover  tbe  very  damages  to  which  tbe 
deceased  would  have  been  entitled  bad  be 
survived  until  verdict  and  Judgmsit  The 
other  section  is  somewhat  less  definite  Is  re- 
gard to  the  damages  Intended;  but  tbls  very 
indeflnltraess  Is  proof  that  no  other  Uiougbt 
was  in  tbe  mind  of  tbe  Legislature  than  the 
wrong  and  damage  done  to  the  decedent,  else 
it  would  have  been  made  to  appear.  If  one 
section  related  to  damages  done  to  the  de- 
ceased, and  the  other  to  damages  done  to  his 
relatives,  these  contrasted  tfaongbts  could 
hardly  have  failed  to  c<mie  out  clearly  in  tbe 
expression.  But,  even  if  this  were  otherwise, 
we  do  not  perceive  bow  it  could  infiuence  tbe 
damages,  for  they  must  necessarily  be  meas- 
ured by  the  absolute  value  of  tbe  life  lost, 
and  not  by  tbe  pecuniary  loss  whlcb  the 
designated  r^iresentat^veo  shall  have  thereby 
sustained." 

Tbe  case  of  Railroad  Co.  v.  Barron,  6  Wall. 
90,  18  L.  Ed.  581,  was  brought  under  a  stat- 
ute of  Illinois  giving  the  right  of  action  to 
the  i>ersonal  representatives  of  tbe  person 
killed  by  such  an  act  as  would,  if  death  had 
not  ensued,  have  entitled  such  person  to 
maintain  an  action  for  damages.  Tbe  statute 
provided  that  "in  every  action  the  Jury  may 
give  such  damages  as  they  shall  deem  a  fair 
and  Just  compensation  wltb  reference  to  the 
pecuniary  Injuries  resulting  from  such  death, 
to  the  wife  and  next  of  kin  of  such  deceased 
person,  not  exceeding,"  etc.  It  was  held  that 
it  was  not  necessary  to  recovery  that  the 
widow  and  next  of  kin  should  have  had  a  le- 
gal claim  on  the  deceased  for  their  support 
had  he  survived ;  tbat  the  damages  In  those 
cases  must  depend  very  much  upon  all  the 
tacts  and  circumstances  of  the  particular 
case,  and  that,  when  the  action  is  broi^Cht 
by  Qie  party  himself  for  injuries  to  himself, 
there  could  be  no  fixed  measure  of  compensa- 
tion for  the  pain  and  anguish  of  body  and 
mind,  nor  tor  tbe  loss  ot  time  and  care  In 
bnslness,  or  the  pwmannkt  Injury  to  healtb 
and  body,  so  that,  when  the  Boit  was  bronght 
by  the  representative  for  his  death,  tbe  pe- 
cuniary injury  resulting  fiwm  tbe  death  to 
tbe  nest  of  Un  was  equally  uncertain  and 
Indefinite ;  that  in  the  latter  and  more  dlfB- 
cnlt  case;  as  in  the  former  one,  often  difflcu^t 
also,  tbe  reonlt  mnat  be  left  to  torn  mainly 
upon  the  sound  seme  and  deliberate  judg^ 
molt  of  the  Jnry  ai^Ued  to  all  tbe  fftets  and 
drcnmatances.  The  court,  at  page  106  of 
6  WaU.,  18  U  Bd.  SBl,  said:  "But  the  statute 
in  respect  to  tbls  measure  of  damages  seems 
to  have  been  enacted  upon  the  idea  tiiat,  as 
o  general  fact,  the  pnsonal  assets  of  the  do- 
eeased  wonld  take  the  dlMctlon  given  ttmn 
byttMlaw;  and  hence  tiw  ^ount  recovered 
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Is  to  btt  dlBtrlbnted  to  tiie  wife  and  next  of 
Un  In  the  proportion  provided  for  In  the  dts- 

trlbutton  of  personal  propert?  left  by  a  per- 
son dying  intestate.  If  the  person  Injured 
kad  surTlved  and  recovered,  be  would  bare 
added  bo  mach  to  bis  personal  estate,  wMcb 
tAe  law,  on  bis  deatb,  If  Intestate,  would  bare 
passed  to  his  wife  and  next  of  kin ;  In  case 
of  bis  deatb  by  tbe  injury,  the  equivalent  Is 
glren  by  a  suit  In  the  name  of  bis  representa- 
ttve." 

In  MoIUe  Gibson  Cons/BIln.  A  Mill.  Oo.  t. 
^rp,  6  Colo.  App.  321,  38  Pac.  850,  tbe 
measure  of  damages  was  discussed.  The 
court  said:  "It  Is  always  described  as  com- 
peasatory,  and  never  as  a  solace  for  wounded 
feelings.  It  Is,  however,  exceedingly  clear 
that,  while  it  Is  permitted  to  give  testimony 
concerning  tbe  relattons  of  tbe  deceased  to 
the  plaintiff,  in  order  to  form  a  Just  estimate 
of  the  probable  damage,  yet  tbe  recovwy  Is 
not  to  be  measured  or  determined  by  the  ex- 
tent of  the  contributions  or  support  furnish- 
ed by  the  one  to  tbe  other.  In  other  words, 
although  the  deceased  as  a  son  may  never 
yet  have  contributed  to  tbe  support  of  his 
father,  yet,  when  tbe  son's  age.  habits,  earn- 
ing capacity,  and  the  age  of  tbe  father  are 
once  established,  a  recovery  may  be  bad  for 
the  probable  injury  which  the  father  has  sus- 
tained in  tbe  loss  of  his  sou." 

The  question  was  dealt  with  In  Trlmmler  v. 
Atl.  ft  C.  A.  L.  Ry.  Co.,  81  S.  C.  203,  213,  62 
S.  E.  209,  212,  a  case  which  was  submitted 
to  the  Jury,  practically  the  same  as  the  one 
at  bar.  It  was  contended  that  the  life  ex- 
pectancy of  tbe  person  for  whose  benefit  the 
action  was  brought  should  have  been  consid- 
ered. Tbe  court  said:  "We  fall  to  see  where- 
in the  probable  duration  of  tbe  father's  life 
has  any  relevancy  to  tbe  issues  involved,  as 
tbe  amount  recovered  is  the  absolute  property 
of  the  benefl<dar7  under  the  terms  of  the 
statute." 

The  cases  of  Barksdale  v.  Railway,  76  S.  C 
183,  56  S.  B.  906,  and  Hull  v.  Railway,  76 
S.  C.  278,  67  S.  E.  28,  10  L.  E.  A.  (N.  S.)  1213, 
sustain  the  proposition  that  It  la  not  essential 
to  tbe  recovery  of  damages  that  tbe  person 
for  whose  benefit  the  action  la  brought  should 
be  dependent  upon  the  deceased  for  support^ 
nor  that  the  beneficiary  should  suffer  pe- 
cuniary loss.  See,  also,  Clark  v.  Tnlare  Lake 
Dredg.  Co.,  14  Cal.  App.  414,  112  Pac  564; 
Peters  v.  S.  P.  Oo.,  160  Cal.  48,  116  Pac.  400. 
The  case  of  Matthews  v.  Warner's  Adm'r,  29 
Orat  (Va.)  670;  26  Am.  Rep.  896,  was  t»ronght 
waOae  a  statute  ot  Virginia  providing  that 
the  claim  tm  damages  may  be  maintained  by 
the  personal  represmtatlve  of  one  wboee 
death  has  been  occasioned  '*by  the  wrongfol 
act,  neglect,  or  default  of  any  person  or  cop- 
poratlon."  In  that  case  an  Inrtniction  was 
requested  and  refused  as  to  the  measure  of 
damages,  similar  to  tbe  one  requested  In  the 
esse  at  bar.  to  the  effect  that,  in  aasesalns 
the  damages,  die  Jury  must  ecmflne  them- 


selves to  the  injartes  of  whteb  a  pecuniary 
estimate  can  be  made,  with  reference  to  a 
reasonable  expectation  of  pecuniary  betneflt, 
as  of  right  or  otherwise,  to  his  motiier  from 
a  continuance  of  the  life  of  tbe  deceased  son. 
The  Virginia  statute  declared  that  "the  Jury 
Id  any  such  action  may  award  such  damages 
as  to  it  may  seem  fair  and  Just,"  etc.  In  af- 
firming the  Judgment,  at  page  677  of  the  opin- 
ion, Mr.  Justice  Christiau  said:  "I  thlnfc  it 
la  manifest  that  the  Legislature  Intended,  as 
in  Kentucky,  Iowa,  Connecticut,  and  Cali- 
fornia (whl(^  states  are  exceptional  to  the 
English  statute),  to  allow  the  Jury  in  such 
cases  to  award  punitive  and  enmplary  dam- 
ages." 

Under  the  federal  Employers'  Liability 
Act  (Act  AprU  22,  1908,  c.  149,  35  Stat  66  [U. 
S.  Comp.  St  Supp.  1911,  p.  1822]),  in  case  of 
the  death  of  an  injured  employ^,  his  personal 
represoitatlve  brings  the  action  for  the  bene- 
fit of  those  surviving  blm.  They  are  entitled 
to  tbe  proceeds  of  any  Judgment  recovered  in 
the  following  order:  (1)  I^e  surviving  vrid- 
ow  or  husband  and  children  of  such  employ^ ; 
(2)  if  there  be  no  husband,  widow,  or  chil- 
dren, then  for  the  benefit  of  the  employe's 
parents;  (3)  if  there  be  no  benefldarlee  In 
the  first  and  second  classes,  then  for  the 
benefit  of  tbe  next  of  kin  dependent  upon 
such  employ&  Thornton's  Fed.  Bm.  liability, 
etc.,  A<^  (2d  Ed.)  p.  16a  On  page  168  this 
author  states:  "If  there  be  no  widow  or  hus- 
band and  children  or  parent  of  the  deceased 
employe,  then  'the  next  of  kin  dependoit 
upon'  him  are  entitled  to  the  proceeds  of  tbe 
action.  •  •  •  Partial  dependency  is  suf- 
fideut  to  authorize  the  maintenance  of  the 
suit  But  in  the  case  of  a  widow,  husband, 
child,  or  parent  no  question  of  d^ndmey  is 
Involved."  In  support  of  the  last  statement, 
which  Is  very  pertinent  to  the  construction  of 
our  statute,  the  case  of  Beaumont  Traction 
Co.  V.  DUworth  (Tex.  Civ.  App.)  94  S.  W.  352, 
is  cited.  In  cases  under  the  federal  act  the 
reason  for  requiring  evidence  that  a  benefi- 
ciary coming  within  the  third  class  is  de- 
pendent upon  tbe  deceased  person  is  on  ac- 
count of  the  use  of  the  words  "dependmt 
upon  such  employe."  These  words  make  a 
marked  difference  between  the  federal  statute 
and  the  Oregon  statute.  It  may  be  noticed, 
however,  that  under  sectton  7064,  L.  O.  L.. 
parents  are  bound  to  maintain  their  ddldren 
when  poor  and  unaUe  to  maintain  them* 
selves,  and  ^lldren  are  bound  to  maintain 
their  parents  under  like  drcnmstaneee. 

[7]  The  oommon-law  role  (tf  nonliability  for 
tbe  death  of  a  poson  by  reason  of  aegUgenoe 
ox  wroi^Ad  act  was  changed  in  this  state 
before  tbe  adoption  of  the  Employers'  jUaUl- 
Ity  Act  Sectlona  34,  880^  L.  O.  U  TIko  re- 
cent compensation  acts,  both  American  and 
English,  and  the  Bmployen*  UabUtty  Acts 
illustrate  the  preseut  day  reaetloD  against 
the  severity  of  tiie  common  law.  Thornton's 
Ved.  Em.,  etc.  Acts  (2d  Bd.)  p.  &  Th^  neas- 
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ore  of  dunages  under  most  of  the  statutes 
glTing  a  light  of  recoTery  fior  tbe  death  of  a 
person  Is  the  amoimt  of  pecuniary  assistance 
and  support  wUcb  they  ni^t  have  reason- 
ably expected  to  reod^Te  from  the  deceased 
bad  he  Itred.   Note  to  TjoulsriUe,  etc.,  Ry. 
Co.  T.  Qoodykoontz  (Ind.)  12  Am.  St  Rep.  378. 
This  mlsb  AS  vre  understand,  is     accoant  of  j 
the  words  of  limitati(m  fonnd  tji  Lord  Camp- ; 
ben's  Act  and  the  statutes  of  the  dUTeroit! 
states.    In  this  the  Oregon  tfcatuta  differs, 
from  those  noted,  especially  as  to  the  meas- 
ure of  damages.  It  plainly  provides  Oiat  for 
the  loss  of  life  by  reason  of  the  neglects,  or 
failures,  or  Tlolations  of  the  provisions  o^ 
the  act  by  any  owner,  contractor,  or  subcon- 1 
tractor,  or  person  liable  under  the  terms  of  ^ 
the  act,  the  widow  of  the  person  so  killed,  his  j 
lineal  heirs  or  adopted  children,  or  the  hus- 
band, mother,  or  fottaer,  as  the  case  may  be, 
shaU  have  a  right  of  action,  without  any 
limit  as  to  the  amount  of  damages  which  may 
be  awarded.    We  think  this  statute  clearly 
gives  a  right  of  action  to  the  beneficiaries 
i^flTw^Ml  therein  -for  the  value  of  the  Ufe  of  an 
employ^  lost  by  reason  of  the  acts  of  negll- 
gmoe  enumerated  in  the  enactment  Carlson 
V.  O.  S.  L.  Ry.  Co.,  21  Or.  450.  459,  28  Pac. 
497.   Such  statutes,  while  they  are  not  to  be 
strictly  construed,  are  not  to  be  extended  by 
implication,  as  they  are  In  derogation  of  the 
common  law.  28  Cyc.  1360. 

Mr.  Justice  Moore,  in  McFarland  v.  Ore- 
gon E]ec.  Ry.  Oo.  (Or.)  138  Pac.  4S8,  referring 
to  section  4  of  the  Employers'  Liability  Act, 
says  that  it  "la  remedial,  and,  as  far  as  pos- 
sible, ought  to  be  liberally  construed  in  favor 
of  the  beneficiaries."  In  that  case,  Neal  Mc- 
Farland  having  died  anmarrled,  without  line- 
al htirs  or  adopted  children,  but  leaving  a 
mother  surviving  him,  it  was  held  that  She 
was  the  sole  beneficiary  of  any  sum  that 
might  be  recovered  as  damages  resulting  from 
the  sen's  death,  to  the  exemption  of  bis  fa- 
ther. 

In  Hawkins  t.  Barber  Asphalt  Pav.  Co.  (D. 
O.)  202  Fed.  340,  341,  Mr.  Justice  Wolverton 
considered  some  features  of  this  statute.  Be 
eald:  "It  would  seem  that  this  statute  gives 
an  action  for  negligence  arising  from  partic- 
ular acts,  and,  so  far  as  it  gives  a  ri^t  of 
action  for  the  death  of  a  person,  it  is  akin 
to  Lord  Campbell's  Act  This  may  be  termed 
M.  survival  action.  At  common  law  there  was 
no  tight  of  action  for  the  death  of  a  person; 
tnrt  It  Is  the  purpose  of  this  act  to  give  to 
•certain  individuals  such  a  right  In  my  view 
of  the  statute.  It  gives  but  one  action,  which 
is  not  cumulative  in  its  purpose  or  tdiaractra. 
Tbim  action  survives  to  the  widow  of  the 
person  killed,  his  lineal  descendants  or  adopt- 
ed children,  etc..  and  the  right  of  action  Is 
without  limit  as  to  ttw  amoimt  of  damages." 

In  TUbwy  on  Death  by  Wrongful  Act  I 
US,  commenting  on  the  use  of  the  word  "pe- 
cuniary" as  used  In  the  Xew  York  act  and 
others,  it  is  stated:  '*Tbe  use  of  'pecuniary' 


to  designate  the  Idnd  of  loss  for  vhleb  re- 
covery  can  be  had  is  misleading,  for  the  dam- 
ages are  by  no  means  confined  to  the  loss  of 
money,  or  of  what  can  be  estimated  in  mon- 
ey. *  *  *  The  word  has  been  used  rath- 
er for  the  purpose  of  excluding  from  the  re- 
covery damages  to  the  feelings  and  aifectionB 
than  of  confining  the  damages  strictly  to 
those  Injniies  which  are  'pecuniary'  according 
tu  the  ordinary  definition.**  In  Illinois  Qie 
rule  is  established  that,  where  the  next  of 
Ma  sustain  a  lineal  relation  to  the  deceased, 
the  law  preanmee  some  substantial  damages 
from  the  relationship  alone,  and  It  is  not 
essential  to  show  that  they  received  pecimlu- 
ry  assistance  from  the  deceased,  ulthongli,  of 
course,  it  Is  competent  to  show  that  sntSi  as- 
sistance was  given.  TUfany,  |  167;  Dake- 
man  v.  Cleveland,  C.  C.  &  St  I*  R.  Co.,  237 
III.  104,  109,  86  N.  B.  712. 

In  OUvler  v.  Houghton  St  Ry.  Co.,  138 
Mich.  242,  101  N.  W.  530,  an  acUon  by  an 
administrator  for  an  Injury  causing  death 
through  negligence,  at  page  244  of  the  opin- 
ion, the  court  said;  "When  the  deceased  re- 
ceived his  injury,  he  stood  entitled  to  recover 
then  and  there  the  loss  sustained  by  being 
deprived  of  the  power  to  earn  money  during 
the  period  he  would  have  lived  had  he  not 
suffered  the  injury.  It  would  not  nnder 
these  decisions,  have  been  any  answer  for 
defendant  to  say  that  'while  this  is  precisely 
what  we  have  deprived  you  of,  you  cannot 
recover  at  all,  as  we  have,  In  addition  to  crip- 
pling you,  shortened  your  life.* " 

The  Employers'  Liability  Act  authorizes  an 
action  to  recover  compensation  for  the  life 
lost  through  the  negligence  specified  In  the 
act  It  contemplates  but  one  action  for  such 
injury.  The  amount  Is  not  confined  to  the 
I)ecuniary  loss  occurring  to  the  beneficiary, 
occasioned  by  the  death  of  the  employe.  It 
was  evidently  Intended  that  the  surviving  rel- 
atives named  in  the  law  should  have  the 
right  to  recover  for  the  wrong  causing  the 
death.  The  instruction  asked  by  defendant, 
limiting  the  damages  to  an  amount  equal  to 
the  value  of  the  services  of  the  decedent  dur- 
ing his  minority,  less  the  reasonable  cost  of 
his  support,  together  with  the  pecuniary  as- 
sistance the  father  would  probably  have  re* 
celved  after  the  son's  majority  had  he  lived, 
would  confine  the  amount  of  compensation 
within  narrower  limits  than  contemplated  by 
the  terms  of  the  act  To  enforce  such  a 
'measure  of  damages  would  be  in  effect  inter- 
polating words  of  limitation  into  the  act  In 
its  charge  to  the  jury  the  trial  court  by  re- 
stricting the  amount  to  the  actual  damages 
sustained,  precluded  the  Jury  from  awarding 
any  compensation  for  any  grief  or  mental  an- 
guish of  the  father  of  decedent,  and  also  ex- 
cluded punitive  damages.  The  Instruction 
given  corresponds  as  nearly  as  the  present 
statute  would  warrant  to  that  approved  In 
Carlson  v.  O.  S.  L.  Co.,  supra.  The  charge 
given  by  the  trial  court  was  a  fair  general 
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rale  aa  to  the  measure  ot  damages,  and.  In 
•Ibe  absence  ot  a  reauest  for  more  specific 
InstTDCtlott  upon  some  point  within  the  pur- 
view of  the  statute,  It  was  a  auffldent  guide 
to  the  jury  In  estimating  the  amount  of  com- 
pensation to  be  awaided  ftnr  the  death  of 
plaintiff's  son. 

[t]  The  depei^ency  of  the  plalntlfl  upon 
the  decedent  Is  not  tite  basis  of  the  action. 
There  betnp  no  otlier  relatives  named  in  the 
aut  Itrlng.  besides  the  Catiier,  his  right  of 
recoFory  Is  glveu  by  virtue  of  and  Is  derived 
from  the  statute.  Iti  the  absence  of  others 
hitvlng  a  superior  right  under  the  law,  all 
that  It  waii  necessary  for  plaintUt  to  show  up- 
on this  point  to  entitle  him  to  recover  was 
that  he  was  the  father  of  James  McClaugher- 
ty,  deceased,  thus  showing  the  kinship  re* 
quired  by  the  act.  Pecuniary  loss  by  plain- 
tUC  may  be  proven  as  an  elem^t  of  dam- 
ages; but  such  loss  is  not  essential  to  re- 
covery. Barksdale  v.  8.  A.  H  By.,  supra; 
Hull  r.  Railway,  supra. 

There  is  necessarily  difficult?  In  fixing  a 
pecuniary  value  upon  human  life.  In  all  ac- 
tions for  the  wrongfnl  death  of  a  person, 
the  amount  of  compensation  to  be  recovered 
must  depend  to  quite  an  extent  upon  the  good 
judgment  of  the  Jury  upon  a  conslderatlou  of 
all  the  facts  and  circumstances  of  each  par- 
ticular case  under  proper  instructions  as  to 
the  law  applicable  thereto.  13  Cyc.  375; 
Carlson  v.  O.  S.  L.  R.  Co.,  supra.  The  physi- 
cal condition,  age,  etc.,  of  the  father,  the  bene- 
ficiary, were  not  material  as  bearing  upon  the 
amount  of  recovery.  Seattle  Electric  Co.  v. 
Hartless,  144  Fed.  370,  76  C.  C.  A.  317.  The 
right  of  recovery  does  not  deiKnd  upon  such 
conditions.  The  law  confers  the  right  in  cer- 
tain cases  U[)on  certain  named  beneflda- 
rlea.  There  was  no  error  in  failing  to  In- 
Btroct  the  jury  as  requested  by  defendant's 
counsel. 

Finding  no  reversible  error  In  the  record, 
the  judgment  of  the  lower  court  is  affirmed. 

McNABT,  J„  did  not  sit. 


KLEIN  T.  KNIGHTS  AND  LADIES  OF 
SBGURITY. 

(Supreme  Court  of  Washington.  April  22. 

1014.)  J'  — . 

1.  INSUBANCK  (I  710*)— FbATBRKAL  BBIIEFXT 
iNSTJBANCX— CHANOB  OF  OonTBACT. 

Where  the  application  for  a  fraternal  bene- 
fit policy,  the  certificate,  and  the  by-laws  ot  the 
SBsociation  provided  that  the  member's  rights 
should  be  subject  to  the  l>y-lawa  then  la  force 
or  thereafter  enacted,  the  association  could 
afterwards  provide  that  the  provision  avoiding 
the  policy,  if  insured  commit  suicide  within 
two  years  after  its  issuance,  should  be  extended 
to  fire  years ;  such  a  change  twing  contemplated 
by  the  policy  and  not  vlolatlttg  any  vested  right 

[Bd.  Note.— For  otliet  casea  see  Insttrancb 
Cent.  Dig.  i  1865;  Deft  Di^  710.*] 


2.  CowBTiTOTioifju.  Law  a  02«)  — VuncD 
Rights— iHSuaANCX  Policy. 

Where  a  fraternal  benefit  policy  provided 
that  the  member's  rights  should  be  subject  to 
diangee  In  the  Inlaws,  an  amendment  of  the 
by-laws,  after  insured  became  a  meml>er,  so  as 
to  make  the  certificate  v<rid  if  Insured  committed 
suicide  within  five  years  after  issuance,  instead 
of  within  two  yeara.  as  provided  therein  when 
the  certificate  was  isniea.  did  not  destroy  any 
vested  right  under  the  policy ;  the  ri^t  to  com- 
mit suicide  not  being  a  vested  right  recognised 
by  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  174.  175,  178-180,  207, 
225-227.  237 ;  Dec  Dig.  )  02.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judg& 

Action  by  Floretta  Klein  against  the 
Knights  and  Ladies  of  Security.  From  a 
Judgmrait  for  plaintiff,  defendant  an>eala. 
Reversed  and  remanded  for  new  trtaL 

Bocdie  ft  Onstlne,  of  Spokane,  for  aj^- 
lent  A.  C.  Shaw,  of  ^jKikane,  for  le^tond- 

ent 

MORRIS,  J.  Respondent  brought  this  ac- 
tion to  recover  91,000  claimed  to  be  due  her 
as  the  t>eneflclary  under  an  insurance  certifi- 
cate covering  the  life  of  her  deceased  hus- 
band, issued  by  ttie  appellant  The  appeal 
la  from  a  judgment  on  the  pleodlnga 

The  facts  disclosed  by  the  pleadings  and 
considered  by  the  court  in  arriving  at  the 
judgment  are  these:  On  June  29,  1909,  the 
deceased  made  application  to  become  a  mem-' 
ber  of  the  appellant  society,  a  purely  frater- 
nal beneficiary  assodatlun  for  the  sole  bene- 
fit of  Its  members  and  their  benefldaries  and 
not  for  profit  Among  other  sttpulatlons  In 
the  application  signed  by  the  deceased  were 
these: 

"I  further  agree  that  should  I  die  by  sui- 
cide, whether  sane  or  insane,  that  all  rights 
hereunder  are  forfeited  thereby,  except  as 
provided  in  sections  87  and  KKl  ot  the  laws 
of  the  order." 

"I  further  agree,  If  accepted  aa  a  member 
of  the  order,  to  fully  abide  by  all  tta  laws, 
rules  and  regulations  now  enacted*  or  that 
may  be  hereinafter  enacted." 

The  application  being  acc^ted,  a  benefici- 
ary certificate  was  issued  to  the  deceased 
July  7,  1909,  contalnhig  the  fOUowing  oondi- 
tiooB  and  agreements : 

"Gustave  A.  Klein  is  hereby  admitted  to 
beneficiary  monbershlp  in  this  order.  •  •  * 
Hs  is  entitled  to  all  the  rl^ts,  benefits  and 
priidUesea  of  membendilp  therein,  and  at  hie 
death  he  having  complied  with  all  of  the 
pcvvisioiis  of  41ie  constltotim  and  by-laws  of 
the  order  now  In  fbroe  or  tlut  may  be  here- 
after enacted,  and  being  at  the  time  of  his 
death  a  member  of  the  order  Id  good  stand- 
l&K  the  said  national  cmmdl  herein  i^rees 
to  pay  to  Floretta  Klein,  bearing  the  relation 
to  the  said  member  of  wlte,  the  anm  of  91,> 
000." 
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This  certificate  and  contract  is  and 
ahall  be  subject  to  forfeiture  for  any  of  the 
causes  of  forfeiture  whlcb  are  now  prescrib- 
ed In  the  laws  of  the  order,  or  for  any  other 
cause  or  causes  of  forftiture  which  may  be 
hereafter  prescribed  by  this  oriex  1^  the 
amendment  of  said  law&" 

"(8)  If  the  member  to  whom  this  certlfl- 
cate  Is  Issued  shall  die  by  said  member's 
own  baud,  whether  sane  or  Insane,  within 
two  years  after  the  delivery  to  said  member 
of  this  certificate,  then  the  said  national 
conndl  shall  pay  to  the  beneficiary  or  b^efi- 
clarles  of  the  member  one-fifth  the  amount 
of  this  certificate,  less  the  amount  due  the 
reserve  fund,  to  be  first  deducted  from  said 
one-flfth,  and  said  national  council  shall  not 
be  liable  for  any  farther  sum  whatsoev^." 

The  provisions  of  the  by-laws  referred  to 
In  the  application  are  as  foUovrs : 

"When  Entitled  to  Benefits.— To  be  enti- 
tled to  participate  In  the  benefldary  fund,  a 
beneficiary  member  shall  comply  with  all 
prorlfllons  of  the  constitution  and  laws  of  the 
order,  now  In  force  or  which  may  hereafter 
be  enacted,  and  shall,  at  death  or  dlsablUt7, 
be  a  member  of  the  order  in  good  standing." 

"Section  101.  Suicide. — ^In  case  any  mem- 
ber holding  a  benefldary  certificate,  hereto- 
fore or  hereafter  issued,  shall  die  by  his  own 
band,  whether  sane  or  Insane,  wltbin  two 
years  after  the  detlrery  to  him  of  his  benefl- 
dary certificate,  only  one-fifth  of  the  amount 
€t  such  benefldary  certificate  shall  be  paid 
and  tin  order  shall  not  be  liable  to  the  bene- 
fldary or  benefidarlee  for  any  further  sum 
whatever,  provided,  that  from  said  one-fifth 
there  shall  be  deducted  the  amount  due  the 
reserve  fund." 

In  September,  1010,  the  duly  constituted 
goTeminf  body  of  appellant  amended  section 
101  by  extending  the  snidde  pnn^on  from 
two  to  Are  years.  Upon  the  argument  for  a 
new  trial,  the  answer  was  deemed  amended 
BO  u  to  that  the  assured  had  personal 
knowledge  of  tbls  amendment  Gustave  A. 
Kl^  died  Januaxy  80, 1912;  his  certlflcate 
having  been  In  foroe  aboat  two  years  and 
seren  rnontbs.  Appellant  alleged  in  Its  an- 
swer he  committed  snidde,  and  tendered  the 
anaonnt  claimed  by  it  to  be  doe  the  benefld- 
ary nptm  ttie  happening  of  sneii  event 

[1]  Under  these  tads  this  ctuestion  Is  pre- 
sented: Is  the  extension  of  tiie  snidde 
danae  from  two  to  Ave  years  valid  as  to 
this  certlflcate  and  therefore  binding  upon 
tbe  beneBdary?  Following  tiie  -great  weVht 
at  avtliortty,  we  answer  tJie  question  In-  ttie- 
afllrmatlve.  The  right  of  mutual  benefit 
societies  to  diange  their  by-laws  so  as  to  af- 
fect tbe  xi^ts  <tf  exlsttng  men^rs  presents 
a  serious  and  dlfllcnlt  question  upon  which 
there  Is  much  division  among  the  authorities. 
It  may,  however,  be  safdy  asserted  that 
endi  xlflbt'  exists  when  it  Is  exi^essly  re- 
served by  the  society  in  Us  certlflcate  vt 
membership  or  In  Its  by-laws,  and  such  right 


has  been  expressly  recognised  and  assented 

to  by  the  member  in  his  application.  The 
divergent  views  arise  to  the  ext^t  of  the 
change  pennitted;  one  class  of  cases  heading 
that  these  reservations  of  the  right  to  amend 
and  the  assent  thereto  by  the  member  Justt- 
fles  any  change  except  a  reduction  in  the 
amount  payable  by  the  certificate,  and  the 
other  class  holding  that  the  sodetiee  may 
make  such  changes  only  as  have  to  do  with 
the  duties  and  conduct  of  the  members  and 
the  ordwly  administration  of  the  affairs  of 
the  society.  The  greater  number  of  cases 
hold  to  the  former  view,  upon  the  theory 
that  a  party  cannot  claim  the  right  to  have 
a  contract  remain  unaltered  when  the  con- 
tract Itoelf  provides  that  it  may  be  changed, 
and  that  tbe  c<Hitract  requiring  submission 
to  any  change  of  by-laws  tbat  might  be  there- 
after enacted,  and  the  party  assenting  and 
accepting  a  certificate  with  such  a  dause 
therdn,  there  is  no  vested  rl^t  in  having 
the  contract  in  the  certificate  remain  un- 
changed, because  the  recognition  of  the  pow- 
er to  make  new  by-laws  is  necessarily  a 
recognition  of  the  r^ht  to  alter  or  amend 
those  theretofore  made.  Mlblack,  Benefit 
Sodetles  &  Accident  Insurance,  {  28;  Ful- 
lenwider  v.  Royal  League,  180  lit  ffiil,  54 
N.  E.  485,  72  Am.  St.  Bep.  289;  Baldwin  v. 
Begley,  185  111.  180,  56  N.  E.  1065. 

[2]  The  contract  between  the  assured  and 
appellant  consisted,  not  only  of  the  certifi- 
cate sued  on,  but  also  his  application,  and 
the  rules,  laws,  and  relations  of  the  order 
to  which  he  had  assented,  together  with  the 
right  reserved  to  alter,  change,  and  modify 
those  laws  and  reflations.  No  one  baa  a 
right  to  presume  that  the  by-lam  of  a  sode- 
ty  of  this  character  vrlll  remain  unchanged; 
and  where,  as  here,  there  was  a  recognition 
of  the  rig^t  to  make  such  change,  the  assur- 
ed is  bound  to  take  notice  of  the  exlsfcoaee 
and  effect  of  the  reserved  power.  To  exer- 
cise a  power  that  is  expressly  reserved  and 
made  a  part  of  the  contract  Is  not  to  destroy 
a  vested  rlgh^  when  It  Is  In  plain  <d>edlenc^ 
to  tba  rights  C(niferred  the  contnuit. 
Court  ot  Honor  v.  Hntchens  (Ind.)  79  N.  B.. 
409. 

To  destroy  a  vested  rl^t  arlcdng  out  ot  a 
contract  Is  In  some  to  Impair  or  destroy 
the  rights  guaranteed  by  the  oontrad^  not  to 
enforce  them.  If  13iere  Is  any  rl^t  destroy- 
ed here,  what  !•  It?  The  only  diange  Is  In 
the  l^-law  rating  to  snidde.  We  cannot 
see  how  this  diange  destroyed  any  vested 
right  of  the  deceased,  unless  it  csn  be  said 
there  Is  a  vested  right  In  the  right  to  commit 
suldde.  Speaking  to  this  point  In  a  like 
case  (Kversberg  r.  Supreme  Tent  Knli^ts 
of  Maccabees,  8S  Tex.  Olv.  App.  649,  77  8. 
W.  246).  the  court  said :  "We  Uiink.  tbe  con- 
toitlon  tbat  the  suldde  amendment  cannot 
be  applied  to  the  certificate  sued  (m.  because 
to  80  apply  it  would  Impair  vested  rights,  la 
without  merit  Wtaok  the  bolder  ct  the  cer^ 
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tiflcate  became  a  member  ot  tbe  order,  he 
expreesly  agreed  that  be  would  be  bound  by 
the  laws  of  the  order  then  In  force  or  that 
might  be  thereafter  adopted.  He  thus  recos- 
nized  the  right  of  the  order  to  change  Its 
by-laws,  and  consented  In  advance  to  be 
bound  by  any  changes  that  might  be  made. 
That  sndti  an  agreement  is  valid  and  binding 
seems  to  be  settled  by  the  great  we^ht  of  au- 
thority." A  like  ruling  is  adopted  in  Su* 
preme  Council  Boyal  Arcanum  v.  McEnl^t, 
238  111.  349,  87  N.  E.  299,  dtlng  PoUenwlder 
V.  Boyal  League,  supra.  In  Wist  t.  Grand 
Lodge  A.  O.  U.  W.,  22  Or.  271,  29  Pac  610, 
28  Am.  St  Bep.  603,  it  is  said  OH  this  ques- 
tion of  vested  rights:  •  •  A  party's 
contract  of  insurance  may  be  modified  or 
varied  by  a  subsequent  law,  and  he  be  bound 
by  It,  either  through  the  reserved  power  in 
the  society  to  amend  or  enact  such  law,  or 
by  bis  contract  with  reference  to  fotum  en- 
actments, when  it  does  not  operate  as  a  re- 
pudlattOD  ot  its  contracts,  or  a  complete  dep- 
riratioQ  of  the  member'a  rights." 

It  cannot  be  said,  in  the  language  of  tbe 
above  case,  that  there  is  here  a  repudiation 
of  the  contract  or  a  complete  deinlTation  ot 
tbe  member's  rights,  since  no  right  vesting 
in  the  deceased  under  the  contract  Is  de- 
Btn^ed  or  disturbed  by  the  ammdment,  ex- 
cepting -the  light  to  commit  suicide  within 
two  yean,  which  is  not  a  rl^t  the  law  wlU 
recognize  or  enforce.  *In  the  following  cases 
the  right  to  amend  aoldde  clauses  Is  sustain- 
ed, when  tliat  i^t  was  reserved  in  tlw  cer^ 
tiflcate  and  assented  to  by  tlie  party  In  his 
applleatiott:  Knights  of  Golden  Rule  v. 
Ainawortfa,  71  Ala.  486,  46  Am.  tiep.  S32; 
Knights  of  Pythias  v.  Trebbe,  179  111.  348, 
53  N.  B.  730^  70  Am.  St.  Rep.  120;  Knights 
of  Pythias  v.  Kutscber,  179  111.  340,  58  N.  B. 
eao,  70  Am.  St  Rep.  115 ;  Sblpman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398,  67  N.  E. 
83,  63  L.  R.  A.  347;  Tlsch  v.  Protected  Home 
Circle,  72  Ohio  St  233.  74  N.  E.  188;  Scow 
T.  Royal  League.  223  lU.  32.  79  N.  B.  42; 
f'raternal  Union  v.  Zelgler,  145  Ala.  287,  39 
South.  751 ;  Daughtry  v.  Knights  of  Pythias, 
48  La.  Ann.  1203,  20  South.  712,  55  Am.  St 
Rep.  310 ;  Knights  of  Maccabees  v.  Nelson,  77 
Kan.  629,  96  Pac.  1052;  Olson  v.  Court  of 
Honor,  100  Minn.  1X7,  110  N.  W.  374,  8  L.  R. 
A.  (N.  S.)  521,  117  Am.  St  Bep.  676,  10  Ann. 
Cas.  622 ;  Dornes  v.  Knights  of  Pytbias,  75 
Miss.  466,  23  South.  191;  Lange  v.  Royal 
Highlanders,  75  Neb.  188,  106  N.  W.  224,  110 
N.  W.  1110,  10  L.  R.  A.  (N.  S.)  666,  121  Am. 
St  Bep.  786;  Chambers  v.  Knights  of  Mac- 
cabees, 200  Pa.  244,  49  Atl.  784,  86  Am.  St 
Bep.  716;  Knls^ts  of  Pythias  v.  La  Malta, 
95  Tenn.  167,  31  S.  W.  493,  30  L.  K.  A.  838; 
Bversberg  v.  Knights  of  Maccabees,  S3  Tex. 
CIT.  App.  549,  77  S.  W.  246;  Fluukett  r. 
Heptasctphs,  lOS  Va.  648, 65  S.  E.  9;  Hughes 
V.  Wis.  Odd  FeUows,  98  Wis.  292;  78  N.  W. 
1016. 


'nie  Judgment  is  reversed,  and  the  cause  re- 
manded for  trial  upon  the  qneatlonB  ot  fact 
raised  by  tbe  pleadings. 

CBOW,  0.  J.,  and  PARKER,  FULLER- 
TON»  and  MOUNX,  iJ^  concur. 


WILLIAMS  V.  PACIFIC  COAST  OASUALTZ 
CO. 

(Supreme  Court  of  WasUngton.   ^ril  2SL 

1.  Pbincipai.  and  Siibbtt  CI  129*}  — Dzs- 
chabge  of  subbxt— aotb  conbiitutuig— 
Waivbb. 

Where  the  sure^  of  a  sabcontractor  for  tbe 
improvement  of  a  highway,  knew  that  the  con- 
tractor made  advances  to  the  subcontractor  in 
aettlement  of  his  pay  roUs  for  materiala  and 
for  groceries  used  in  a  boarding  house,  and 
thereafter  executed  its  written  conaent  that  pay- 
ments  might  be  made  on  a  different  basis  from 
that  stipulated  in  the  contract  and,  after  the 
full  contract  price  had  been  paid,  consented  to 
further  payments  by  the  contractor  to  complete 
the  wora,  it  wss  not  released  from  liability  by 
reason  of  the  advancements. 

[Ed.  Note.— For  other  eases,  see  Piindpal  and 
iSurety,  Cent  Dig.  U  866-872;  Dee.  Dig.  i 
129.*] 

2.  Pbincipal  and  Subbtt  (|  66*)— Cohtbacts 

FOB  STBBET  iMPBOVKMENia— LUniUTy  OF 
SUBETT. 

Under  Rem.  &  BaL  Code,  1 1131,  giving  any 
person  who,  at  the  request  of  the  owner,  con- 
tractor, or  subcontractor,  improves  a  street  a 
lien  on  the  abuttiog  property  for  the  labor  done, 
or  materials  fomiuied,  the  property  of  owners 
abutting  on  a  street  contracdng  for  its  improve- 
ment is  subject  to  liens  for  labor  performed  and 
materials  funushed  in  performing  the  work, 
pursuant  to  a  contract  with  a  subcontractor, 
within  the  letter's  bond  to  the  contractor,  con- 
ditioned on  tbe  payment  of  claims  constituting 
liens  on  tbe  property. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  fS  lOS-110,  112 ;  Dec  Dig.  { 
66.*] 

3.  Pbincipai.  and  Subbtt  (|  149*)— Liabxl- 

ITT  OF  SCBSR^AcnOlfS— l^HE  TO  SUX. 

An  action  on  the  bond  of  a  subcontractor, 
begun  within  six  months  after  the  completion  of 
the  contract,  is  brought  within  the  six  months* 
time'fixed  by  the  bond,  where  the  surety  waived 
a  prior  breach,  and  consented  to  the  subcon- 
tractor's continuance  of  the  woi^  where  the 
amount  due  on  the  bond  was  not  determined 
until  shortly  before  the  bringing  of  the  action, 
and  where  tbe  surety  had  an  opportunity  to 
protect  its  interests  in  the  litigation  determining 
the  amount  due. 

[Ed.  Note^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  414;  Dec.  Dig.  |1&.*] 

Department  2.  Appeal  from  Sup^or 
Court  Spokane  County;  Sot  Smith,  Judge. 

Action  by  Clyde  H.  Williams  against  the 
Padflc  Coast  Casualty  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Samuel  R.  Stem,  of  Spokane,  for  appellant 
Danson,  Williams  &  Danson,  of  Spokane,  tor 
respondent 

CBOW,  a  J.  In  December,  1910,  the  plain-  * 
ttff,  Clyde  H.  Williams,  contracted  with  own- 
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«rs  of  abutting  real  estate  to  Improve  Over- 
bluff  road,  a  street  in  tbe  city  of  Spokane. 
Later  he  sublet  tlw  work  written  contract 
to  one  WUUam  A.  Olasson,  and  the  defend- 
ant, Padflc  Coast  Casualty  Company,  a  cor- 
poration, as  surety,  executed  and  delivered  to 
plaintiff  a  bond  in  tbe  penal  sum  of  f2,000  to 
secure  tbe  faithful  performance  of  the  8ul>> 
contract  by  Olasson.  This  is  an  action  to  re- 
cover the  full  penalty  of  the  bond.  From  a 
Judgment  la  plaintiff's  favor,  the  defendant 
has  appealed. 

The  evidence  shows  that  Olaason'a  contract 
required  him  to  complete  the  woA  by  AjhtU 
ISk  iSaii  that  monthly  payments  o{  86  p«r 
cent,  of  estimates  fpr  labor  and  material 
were  to  be  made  to  hlra;  that  if  Glasson 
Called  to  pay  valid  claims  Incurred  for  labor 
and  materials  in  tbe  performance  of  the  con- 
tract* reqiKmdent  might  pay  the  same;  that 
early  in  March,  19U,  Olasson  was  unable  to 
meet  his  pay  rolls;  and  that,  to  enable  him 
to  proceed  with  his  contract,  appellant,  m 
ManA  16,  1811,  executed  and  delivered  to 
respondent  a  written  instrument  which  pro- 
vided that:  rEhe  said  Fadflc  Coast  Oasnal* 
ty  Company,  of  CaUfomia,  does  hereto  con- 
sent that  the  said  Clyde  B.  WUUams  shall 
be  and  is  hoeby  permitted  to  advance  and 
pay  aaah  amounts  as  may  be  necessary  to 
take  up  and  pay  said  unpaid  pay  rolls  and 
other  expenses  to  date,  and  wbicb  are  esti- 
mated to  be  i^wroximately  91,000^00:  and 
that,  shall  he  elect  to  advance  any  other 
Bioneys  durii^  the  pr<«ress  of  the  work  for 
like  purposes,  over  and  above  S5  per  cent  of 
the  engineer's  certlflcate,  which,  under  said 
agreement,  he  is  required  to  pay,  then  and  in 
that  case^  upon  completion  of  the  work  and 
jnuwovementa  under  said  agreement,  wheth- 
er tbe  same  shall  be  oranpleted  by  tbe  said 
Glasaon  in  mcoordaace  with  the  agreement, 
or  by  or  vaiet  the  direction  of  said  Buret^i 
so  mu^  of  said  moneys  now  to  be  advanced 
for  pay  rolls  and  other  expenses  now  due  or 
maturing,  and  so  much,  if  any,  farther  mon- 
eys which  said  Williams  may  hereafter  ad- 
vance for  like  purpose,  shall  be  reimbursed 
to  him,  either  by  repayment  to  him  by  said 
Glasson,  or.  lor  being  retained  by  said  Wil- 
liams from  any  moneys  under  said  agree- 
ment; and  13iat  failure  to  so  r^mburse  said 
WiUlams  for  moneys  so  to  be  advadeed  by 
blm,  or  any  part  Owrettf,  shall  be  deemed 
breaches  of  said  agreement  and  failure  to 
keep  and  perform  same;  and  that  any  other 
breaches  or  lUlures,  If  any  there  ethall  be, 
shall  be  deemed  covered  and  protected  by 
said  bond  given  by  Uie  party  of  the  first  part 
hereto,  to  tbe  anotut  necewary  to  fully  in- 
demnlfy  tbe  said  WUUams  and  his  executors, 
adrntnlstrators,  and  assigns,  but  not  exceed- 
ing in  any  case  tbe  penalty  of  salfl 
(2,000.  It  Is  fnrtbw  agreed  and  understood 
that  the  said  Williams  Is  not  granted  perm  le- 
sion uaOer  this  agreement  to  pay  to  said 
Glasson  or  other  interested  parties,  any 
amounts  that  would  pay  under  tbe  contract 


more  ttian.  the  amount  of  tbe  contracti  vis., 
97,982. '  •  •  •  It  Is  further  agreed  that 
said  Williams  shall  advise  the  said  B.  U  Sup 
sign,  or  other  attorney  in  tact  of  the  Pacific 
Coast  Casualty  Company,  of  California,  lo- 
cated in  ^wkane,  Washington,  from  time  to 
time  upon  request  of  any  and  all  advances 
made  by  him  for  or  upon  said  Glasson  pay 
rolls  and  other  expenses  In  excess  of  the  SB 
per  cent  of  the  amounts  of  engineer's  certif- 
icates as  aforesaid,  and  also  of  any  amounts 
repaid  thereof,  if  any." 

Thereafter  respondent;  by  letters  and  re- 
ports, advised  appellant  of  the  several 
amounts  disbursed  by  him  from  time  to  time 
for  labor  and  materials.  On  May  20,  1911« 
he  Informed  anieUant  that  he  bad  thus  dis- 
bursed the  full  Gontra<^  price  of  $7,982:  that 
26  per  cent  of  the  woA  waa  yet  to  be  com- 
pleted; and  asked  either  that  appelant  con* 
sent  to  further  paymento  to  be  made  trr  blm 
to  tbe  full  amoant  of  tbe  boi^,  cs  that  ap- 
peUant  take  over  the  contract  and  complete 
the  Improvement  Ant^lant  in  ret^onse  di- 
rected respondent  to  ctmfer  with  its  Spokane 
agent  and  report  Bespondent  did  so,  ex- 
plaining all  conditions,  and  waa  directed  by 
tbe  agent  to  let  Glasson  finish  the  woric,  as 
appellant  did  not  wish  to  take  over  the  con- 
tract Appellant's  agent  further  assured  re- 
spondent that  he  was  protected  the  bond 
to  the  extent  of  (2,000  over  and  above  tbe 
contract  price,  and  authorised  respondent  to 
pay  all  labor  claims,  and  thus  protect  the 
abutting  property  from  liens.  Labor  dalma 
amounting  to  more  than  13,000  were  thore- 
after  paid  by  respondent  There  is  oonsid«r- 
able  dispute  relative  to  certain  advances 
made  by  respondent  for  groceries  and  other 
supplies  furnished  to  the  subcontractor  to  be 
used  In  a  boarding  bouse  conducted  by  Glas- 
son's  vrlfe,  and  at  which  tbe  men  employed 
by  Glasson  were  boarders.  Appellant  Insists 
that  these  paymento  were  not  contemplated 
by  tbe  contract  or  bond,  but  we  r^ard  tbe 
discussion  of  this  question  as  Immaterial, 
for  the  reason  that  If  all  payments  of  this 
chatacter  were  to  be  eliminated,  the  fact 
would  silll  remain  that  respondent  had  paid 
for  labor  performed  and  material  used  in  the 
performance  of  tbe  work  more  than  the  con- 
tract i»rlce  and  face  of  the  bond. 

Appellant  inslste  that  by  tbe  terms  of  its 
bond,  it  only  became  liable  to  respondent  for 
the  payment  of  claims  whldi  would  support 
^orceable  lieiu; .  that  a  public  street  cannot 
be  subjected  to  any  liens  for  which  it  was 
bound  to  reimburse  respondent;  that  respond- 
ent from  time  to  time  made  advances  to  Glas- 
son ii^thout  appellant's  consent  in  violation 
of  the  .terms  of  the  contract  and  bond ;  and 
that  appellant  was  thereby,  released  from  its 
liability  as  surety. 

[1]  The  evidence  does  show  that  advances 
were  made  by  respondent  prior  to  the  date 
on  which  the  appellant  executed  t3ie  writ^ 
ten  consent  above  set  forth.  These  payments 
were  made  In  settlement  of  pay  rolls,  for  ma- 
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teilsls  tued  In  the  voik,  and  for  certain  gro- 
oKlea  need  In  tbe  boardliv  honae.  Appelant, 
however,  knew  of  these  advances  before  it 
executed  tbe  written  consent  of  March  16, 
1911,  and  was  thereafter  advised  from  time 
to  time  of  all  farther  payments  made  by  re- 
spondent ontll  the  fall  contract  price  was 
disbursed  by  blm.  In  support  of  its  conten- 
tion that  the  advancements  mentioned  re- 
leased it  from  liability,  appellant  cites  the 
opinion  of  this  court  In  Black  Masonry,  etc., 
Co.  V.  National  Surety  Co.,  61  Wash.  471, 112 
Pac  517.  There  th%  contract  price  was 
$16,000.  PaymeutB  to  the  contractor  of  86 
per  ceat.  of  the  value  of  stone  actually  cut 
and  placed  In  the  building  were  to  be  made 
each  month.  $3,500  of  the  contract  was  paid 
to  him  by  the  owners  before  any  stone  was 
placed  in  the  building.  Thereafter  the  owner 
and  principal  contractor,  as  beneficiaries  of 
the  bond,  requested  the  surety  company  to 
ai^rove  sneh  payments.  This  it  promptly  re- 
fused to  do,  declaring  that  the  contract  had 
been  broken,  and  that  It  was  released.  At 
all  subsequent  times  the  surety  company  de- 
nied liaUllly,  refusing  to  conduct  further  ne< 
gotiatlons.  Blmilar  facts  do  not  exist  in  this 
case.  Instead  of  denying  liability,  appellant 
executed  its  writt^  consent  that  payments 
might  be  made  on  a  dlfferoit  basis  from  that 
stlpolated  In  the  contract,  and,  after  the  full 
contract  price  had  been  paid  by  zeq>ondent, 
consented  to  farther  payments  by  him  for  the 
purpose  of  completing  the  contract  It  Is 
manifest  that  a  mere  statement  of  the  facta 
is  suffident  to  fix  appellant's  liability.  Man- 
hattan Go.  Bldellty  ft  Guaranty  Co.,  187 
Pac.  lOOS,  and  cases  therein  dted.  The  con- 
trolling feature  of  this  case  Is  that  appellant 
not  only  knew  respondent  was  financing 
61as8on*a  niUlertaUDg,  but  It  expressly  con- 
sented to  and  ratified  Ids  acts. 

[i]  Tba  mxety  bondf  whicli,  by  Ita  terms, 
designated  leifHrndent  u  "omwr,"  provided 
that:  "The  <Bare^  ahaU  not  be  liable  under 
this  bond,  to  any  one  exc^  the  'owner*,  but 
It  Is  agreed  tltat  the  'owner*  In  estimating 
his  damage  may  include  the  claims  of  me- 
<ihanlca  and  matetlalmgi,  arising  out  of  the 
performance  of  the  contract  and  paid  by  him 
only  when  the  samei  by  tlus  statutes  of  tlie 
state  where  the  contract  la  to  be  performed, 
are  valid  liens  against  said  property."  Oit- 
ing  this  Btipnlatton,  ai^llant  as  above  stat- 
ed, insiste  that  llena  cannot  be  enforced 
against  a  public  street;  that  the  contract 
provided  tor  a  street  Improvement;  and  that 
appellant  would  be  liable  only  to  respondent 
for  the  payment  of  claims  which  would  sup- 
port valid  and  enforceable  liens.  Section 
1181,  Rem.  &  BaL  Code,  provides  that:  "Any 
person  who,  at  the  request  of  the  owner  of 
any  real  property,  his  /tgent  contractor  or 
subcontractor,  dears,  grades,  fills  In  or  oth- 
erwise Improves  the  same,  or  any  street  or 
road  In  front  of,  or  adjoining  the  same,  has 
a  lien  upon  such  real  property  for  the  labor 


performed,  or  the  materials  furnished  for 
such  pnrposea"  Bespondent  had  a  contract 
with  the  owners  of  the  abutting  pnqterty  to 
Improve  this  street  The  work  was  not  being 
done  by  the  city,  but  was  a  private  enter- 
prise. Under  the  section  quoted,  woric  thus 
done  would  be  subject-matter  of  valid  Uena 
upon  the  abutting  property.  Manifestly  one 
of  the  purposes  of  the  bond  was  to  protect 
respondent  from  liability  to  the  owners  of 
abutting  property  for  any  sadt  Uens,  as  re- 
spondoit  would  be  required  to  satisfy  them 
before  he  could  demand  payment  from  the 
property  owners  under  his  contract 

[3]  Appellant  further  contends  that  Glas- 
son  breached  his  contract  on  March  16,  1011, 
and  that  this  action  was  not  brou^t  within 
six  mouths  thereafter,  the  time  limited  1^ 
the  bond.  The  breadi  mentioned  was,  o 
above  shown,  waived  by  appellant's  subse- 
quent acts,  and,  with  ite  consent  Qlasson 
continued  the  performance  of  his  contract 
Without  entering  upon  a  discussion  of  the 
evidence,  it  is  snfflctent  to  say  tliat  the  con- 
tract was  not  completed  until  some  time  in 
the  month  of  July,  1911,  and  that  this  action 
was  commenced  within  six  montiu  then- 
after.  It  further  appears  ttiat  varloiu  labor- 
ers and  materialmen  were  seeking  to  fore- 
close liens  upon  the  abutting  property ;  Chat 
Glasson  prosecuted  a  claim  for  extras,  which 
respondent  disputed;  ttiat  all  of  these  mat- 
ters were  litigated  in  a  separate  and  single 
action,  prior  to  the  commencemrat  of  this 
action;  that  respondent  notified  appellant 
of  the  pendency  of  the  prior  action;  that  he 
tendered  appellant  an  opportunity  to  appear 
and  defend  Ite  Intereste  therein ;  that  appel- 
lant's attorney  was  present  at  tbe  trial,  and 
had  an  opp(»*tnnity  to  protect  appellant's  In- 
terests*, that  the  issues  therein  were  not 
finally  adjudicated  until  the  montb  of  D» 
cember,  1911 ;  that  respondent  did  not  ascer- 
tain tbe  exact  amount  due  him  from  Glasson 
vntll  the  termination  of  that  litigation;  and 
that  immediately  thereafter  this  action  was 
commenced.  We  find  no  merit  in  appellant's 
contention  that  the  action  was  not  commuio- 
ed  in  time. 

The  ]ndgm«it  la  afllrmed. 

rULLBRTON,  MOBBIS,  MAIN,  and  SS/- 
LIS,  JJ.,  concor. 


GIBSON  T.  MORRIS  STATB  BANK  et  al. 
(Supreme  Court  of  Montana.   April  7,  1914.) 

1«  New  Tsui.  (1  79*)— Monov— DBmuxsA- 

non— DiFrsBKirT  Tbial  Judos. 

Where  a  motion  tor  a  new  trial  In  an  egalty 
rait  was  passed  upon  by  a  different  Judge  than 
tbe  one  woo  presided  at  the  trial,  Iw  shoald  be 
gprwiwd  by  tbe  rules  followed  tbe  Snpremo 
Court  in  equity  cases  since  tbe  adoption  of  Bev. 
Codes,  S  6253,  requiring  the  review  ot  questions 
of  fact  on  appeals  in  equity  cases,  and  should 
not  set  aside  the  findings,  unless  tbey  are  clear- 
ly a^iOBt  tbe  preponderance  of  the  evidence. 

[Ed.  Note.— For  otber  cases,  see  New  TriaL 
Cent  Dig.  {  165'^ ;  Dec.  Dig.  f  7a*] 


•ror  otlwr  cases  see  same  topie  sad  sscUoa  NUUBBR  in  Deo.  Die.  4  Am.  Dig.  Key-No.  SerlM  A-Xtep'r  lodexe* 
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2.  Appeal  ahd  Bans  <i  1016*)— Bevhw— 

NKW  TBXAI/— BULXNO  of  DZFFEBSKT  l^OAL 
JODQB. 

On  «n  appeal  from  the  determinatloD  of  a 
fBodon  for  a  new  trial  1^  a  judge  other  than  the 
one  who  presided  at  the  trial,  the  same  preaump- 
tion  does  not  attach  to  his  ruling  as  if  be  had 
heard  the  witnesses,  in  view  of  Kev.  Codes,  | 
6179,  providing  that,  where  the  reason  is  the 
■ame,  the  rule  should  be  the  same,  and  section 
€178,  providing  that,  when  the  reason  ceafles, 
•0  should  the  rule  itself. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  I>iK.  ||  8860-^6;  Dee.  Dig.  | 
1016.»] 

S.  Nbw  Tsiai.  ({  72*)— Sbttino  Aside  Vbb- 

OIOT—DlFFUBIfT  TUAX.  JUDOE. 

The  trial  court  shoald  not  set  aside  the 
verdict  of  a  jury,  unless  the  evidence  dearly  pre- 
ponderates Bgidnst  it. 

[Sd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  fS  146-148;  Dec  Dig.  |  72.*] 

^  HOBXOAOBa  (8  88*)— FORU— ABSOIitTVB  OOK- 
VBTAKCK— SuinCIENOY  Ot  EVIDENCE. 

In  a  suit  to  quiet  title,  originally  instituted 
as  a  suit  to  foreclose  a  morteage,  evidence  held 
to  clearly  preponderate  against  the  finding  of 
the  jadge  uat  a  deed,  given  by  the  owner  of 
land  to  a  bank  to  which  he  was  heavily  Indebted, 
was  intended  to  be  absolute  deed,  and  not  as  a 
farther  security  for  the  debt. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  108-111 ;  D«^  Dig;  f  88.*} 

&  Deeds  (1  121*)  —  Operation  —  QinETOz.Aiii 
Deed. 

One  who  accepts  a  quitclaim  deed  acquires 
only  the  title  of  the  grantor,  even  though  full 
value  be  paid. 

[Ed.  Note.— For  other  casee,  Bee  Deeds,  Cent 
Dig.  H  394-400;  Dec.  Dig.  S  121.*] 

9.  MOBTOAOES  (I  82*)— FOU(— ABSOLXJTB  OON* 
VBTANCE. 

Where  a  deed,  absolute  in  form,  is  given  by 
a  debtor  to  his  creditor,  if  the  Indebtedness  re- 
mains uncanceled,  the  conveyance  is  treated  in 
•qoity  as  a  mortgage,  thoagb  the  grantee  may 
mot  regard  It  as  mch. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  II  60-66, 84-04 ;  Dec  Dig.  f  82.*I 

7.  MoETOAOEs  (S  36*)— BUBDEN  or  Pbooe^ 
Chabaoteb  or  iNarBTWSNT. 

The  burden  la  upon  Urn  who  alleges  that  an 
absolnte  deed  is  a  mortgage  to  establish  that 
fact  by  clear  and  convincing  evidence,  but  the 
burden  is  sustained  by  showing  that  the  debt 
for  which  the  oonveyance  was  executed  remains 
nncancded  and  la  treated  as  an  existing  indebt- 
edness. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  II  96,  96;  Di^  Dig.  }  36.*] 

&  MOBTOAGBS  (8  32*)— OSABAOTBB  OF  InSTBU- 
MENT  —  SumCIENCT  OF  EVIDBNCB— RETEN- 
TION OF  EVIDSNCE  or  INDBBTEDNBSS. 

Where  an  absolute  deed  is  given  by  a  debtor 
to  his  creditor,  and  it  appears  that  the  ante- 
cedent debt  has  been  canceled,  the  retention  of 
the  evidence  of  the  debt  by  the  grantee  may  be 
.explained,  but  if  the  indebtedness  Is  not  can- 
otiiBd,  ana  proceedings  are  instituted  to  enforce 
it,  no  explanation  can  avoid  the  conclusion  that 
the  deed  was  Mcority  only,  and  not  an  absolnte 
conveyance. 

(Bd.  Note.— For  other  cases,  aee  Mortgages, 
Gent  Dig.  H  80-66^  84-94TDea  Dig.  |  Z2^} 

Appeal  from  District  Court,  Madlwn  Coun- 
ty; Wiltiam  A.  Clark,  Judge. 

AcUon  Mary  GIdm  against  the  Morris 
State  Bank,  Charles  L.  Finch,  and  others,  In 
wUcb  Ellxebetii  CWwon,  as  administratrix  of 

*Itr  other  cases 


Mary  Glelm,  was  substituted  as  plalntUC  aft- 
er the  death  ot  tbe  plaintiff.  From  an  order 
setting  aside  a  decree  In  favor  of  tbe  plain- 
tiff and  granting  a  new  trial,  plalntUf  ap- 
peala  Afllrmed. 

Hall  &  Whitlock,  of  Missoula,  for  appel- 
lant  M.  M.  Duncan,  of  yirglnla  City,  and 
W.  A.  Pennington,  of  Butte,  for  respondent. 

BBANTLY,  C.  J.  This  action  was  original- 
ly brought  by  Mary  Glelm  to  foreclose  two 
mortgages  upon  a  tract  of  land  situate  In 
Madlsou  county,  and  described  as  tbe  west 
half  and  the  southeast  quarter  of  section  35, 
and  the  southwest  quarter  of  section  36  In 
township  1  south,  of  range  2  west  of  tbe 
Montana  principal  meridian.  Subsequently 
the  complaint  was  amended  so  as  to  change 
tbe  action  Into  one  to  quiet  title.  It  was 
tried  and  decided  upon  the  latter  theory. 
After  the  appeal  had  been  talceu  to  this 
court,  Maiy  Glelm  died,  and  Elizabeth  Gib- 
son, the  administratrix  upon  her  estate,  was 
substituted  as  plalntlfl  In  her  stead.  Tbe 
deceased  obtained  tbe  title  by  quitclaim  deed 
from  the  Morris  State  Bank  of  Pony,  Mont, 
dated  January  12,  1911.  The  title  of  the 
bank  was  evidence^  by  a  warranty  deed  ex- 
ecuted to  It  by  tbe  defendant  Cbas.  L.  Finch, 
dated  January  7,  1007.  This  deed,  though 
acknowledged,  was  not  recorded.  Prior  to 
tbe  date  of  tbe  deed,  Finch  had  become  In- 
debted to  the  bank  in  various  amounts,  for 
which  be  bad  executed  his  promissory  notes 
as  follows :  One  for  $2,276,  dated  March  21, 
1903;  a  second  for  $140,  dated  April  21, 
1903;  a  third  for  $1,627.25,  dated  June  7, 
1905;  and  a  fourth  for  $700,  dated  June  7, 
190S.  To  secure  tbe  payment  of  the  first 
three  of  these  notes,  he  had  given  mortgages 
to  tbe  bank  upon  all  the  land  described. 
When  tbe  mortgages  were  executed,  Finch 
was  not  tbe  legal  owner  of  the  southwest 
quarter  of  section  86,  but  held  It  under  a 
contract  of  purchase  from  the  state  of  Mon- 
tana. The  note  for  $700  was  executed  for 
money  borrowed  to  pay  the  balance  of  the 
purchase  price  due  the  state.  As  additional 
security  for  its  payment.  Finch  assigned  to 
the  bank  bis  contract  of  purchase,  and  on 
June  lOtb  thereafter  a  patent  was  Issued  by 
the  state  directly  to  the  bank.  The  bank 
gave  Finch  a  written  statement  to  tbe  ef- 
fect tbat  it  held  tbe  title  only  as  security  for 
tbe  paymrat  of  his  indebtednesa  At  tbe 
time  the  warranty  deed  was  executed. 
Finch's  Indebtedness  to  the  bank  amounted 
to  about  $5,000.  The  bank  did  not  then  nor 
thereafter  surrender  Finch's  not^  nor  can- 
cel the  mortgages,  but  retained  them  Intact. 
Just  prior  to  or  about  the  time  of  this  trans- 
action. Finch  and  the  bank  had  executed  a 
lease  of  the  land  to  one  Carter,  the  bank 
joining  because  It  was  tbe  apparent  owner  of 
the  160  acres  lying  in  section  36,  under  tbe 
patent  Finch  then  went  to  HUver  Bow 
county,  and  redded  there  until  this  actimi 
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was  brought  The  bank  collected  the  rent 
trom  Carter,  and,  after  paying  the  taxes  on 
the  land  and  other  charges,  indorsed  credits 
npon  the  second  and  third  notes,  bnt  kept  an 
acconat  thereof  upon  its  books  under  the  ti- 
tle "O.  Lv  Finch,  Hental  Ac."  At  the  time 
the  mortgage  to  secure  the  first  note  was  ex- 
ecuted. Finch  was  a  single  man.  Before  the 
latter  transactions  occurred.  Finch  and  his 
codefendant,  Adelene  Vian  Finch,  began  to 
cohabit,  as  husband  and  wife,  and  held  them- 
selves out  as  such  until  the  land  was  leased 
to  Carter.  Apparently  they  separated  at  that 
time,  and  have  lived  apart  ever  since.  The 
latter  refused  to  Join  in  the  second  mortgage 
and  deed  to  the  bank.  When  the  deed  was 
executed  by  the  bank  to  the  deceased,  all  the 
notes  were  transferred  to  her  order  without 
recourse,  except  the  second.  As  appears  by 
a  memorandum  written  upon  it,  it  had  been 
fully  discharged  out  of  the  rent  received  by 
the  bank  from  Carter.  By  formal  assign- 
ments in  writing  also,  the  mortgages,  togeth- 
er with  the  notes  secured  by  them,  were 
transferred  to  the  deceased.  Each  of  the  as- 
signments authorized  her,  at  her  own  cost 
and  expense,  "to  have,  use,  and  take  all 
lawful  ways  and  means  for  the  recovery  of 
said  money  and  interest;  and,  in  case  of  pay- 
ment, to  discharge  the  same  mortgages  as 
fully  as  the  party  of  the  first  part  might  or 
could  do  if  these  presents  were  not  made." 
Though  the  def^dant  Adelene  Vian  Finch 
filed  an  answer,  she  did  not  appear,  nor  was 
she  represented  at  the  trial. 

The  issues  presented  by  the  pleadings  were 
two,  viz.:  (1)  Whether  the  deed  from  Finch 
was  Intended  as  a  mortgage  by  way  of  addi- 
tional security  for  the  indebtedness  due,  or 
was  intended  by  him  and  accepted  by  the 
bank  as  a  conveyance  to  it  of  his  equity  of 
redemption  in  fnll  payment  and  discharge  of 
his  indebtedness;  and  (2)  whether  the  de- 
ceased was  a  bona  fide  purchaser  for  value 
The  court  found  the  Issues  in  favor  of  the 
plaintUf.  A  decree  was  rendered  and  enter- 
ed accordingly.  The  defendant  Chas.  L. 
Finch  made  his  motion  for  a  new  trial  on 
the  ground,  among  others,  of  insuflSdency  of 
the  evidence  to  Justify  the  decision.  During 
Qie  pendency  of  the  motion,  the  term  of  of- 
fice of  Hon.  Lew  L.  Callaway,  the  Judge  who 
presided  at  the  trial,  expired,  and  the  motion 
was  submitted  to  Hon.  W.  A.  Clark,  who 
granted  it  The  plaintiff  has  appealed. 

[1,2)  Though  def aidant's  notice  of  inten- 
tion recites  several  of  the  statutory  grounds 
for  a  new  trial,  apparently  the  only  ground 
urged  at  the  hearing  in  the  district  court  vras 
the  insufiSciency  of  the  evidence  to  Justify 
the  findings.  We  therefore  have  before  us 
for  decision  the  single  question  whether 
Judge  Clark  erred  In  granttng  the  motion  on 
that  ground.  It  is  argued  by  counsel  for 
the  plaintiff  that  while  it  is  the  general  rule 
that  an  order  determining  a  motion  for  a 
new  trial  on  the  groand  of  insufilciency  of 
the  erldoice  will  not  be  disturbed  if  the  evi- 


dence presents  a  substantial  conflict  this 
rule  has  no  application  to  a  case  in  which,  as 
in  this,  the  motion  has  been  submitt^  to  and 
determined  by  a  Judge  other  than  the  one 
who  presided  at  the  trial.  They  say  that.  In- 
asmuch as  Judge  Clark,  not  having  seen  the 
witnesses  or  heard  their  testimony,  was  com- 
pelled to  gain  his  knowle^  of  the  case  from 
the  record  alone,  he  was  in  no  bettw  position 
to  determine  the  motion  than  Is  this  court 
and  hence  that  his  order  does  not  caxrj  witJi 
It  the  presumption  usually  Indulged  on  ap- 
peal in  fBTor  of  sndi'an  ord«,  tIl:  Tbmt  tiw 
ruling  of  the  trial  court  will  be  accepted  as 
concIufllTe,  unless  an  abase  of  discretion  is 
made  apparent  It  Is  therefbrs  aigned  tba^ 
this  court  should  examine  the  record  and  de- 
termine ttB  Question  sntnnitted,  wlOiont  re- 
gard to  the  condoston  arrived  at  by  Judge 
Clark.  The  same  contention  was  made  In  the 
recent  case  of  Lererldge  t.  Hennessy,  48 
Mont  58,  185  Pac.  906.  but  was  not  coiuld- 
ered  or  determined,  because,  as  dlsdosed  by 
the  record,  tiiere  was  a  decisive  preponder- 
ance of  the  evidence  In  favor  of  the  conclti- 
sion  readied  by  the  judge  who  presided  at 
the  trial,  and  hence  thm  was  no  room  for 
the  exercise  of  discretion  Oie  Judge  who 
ordered  a  new  trial.  It  was  there  said:  "The 
question  Is  an  Interestiiv  one  and  unsettled 
in  this  state,  bnt  we  do  not  deem  Oie  pre»- 
ent  case  an  opportnne  one  tor  Its  considera- 
tion." The  statement  that  the  question  is  ad- 
settled  in  this  state  is  not  aitirely  correct 
Several  decisions  heretofore  made  by  this 
court  either  directly  or  in  principle  support 
counsel's  contention.  In  the  early  case  of 
Orr  V.  Haskell,  2  Mont  225,  In  affirming  an 
order  denying  a  motion  for  a  flew  trial,  the 
court  said;  "It  must  be  dear  that  the  Jury 
has  erred  before  a  new  trial  will  be  granted, 
on  the  ground  that  the  verdict  is  against  the 
weight  of  tiie  evidence  or  unsupported  by  it 
And,  if  this  Is  the  rule,  as  It  undoubtedly  is, 
even  In  the  court  where  the  cause  Is  tried, 
and  before  whom  the  witnesses  appear  and 
testify,  a  fortiori  ought  it  to  be  the  rule 
when  another  court  decides  the  motion  for 
a  new  trial,  with  no  other  knowledge  of  the 
facts  than  la  derived  through  the  Imperfect 
medium  of  a  written  statement."  In  Lands- 
man V.  Thompson,  9  Mont.  182,  22  Pac.  1148, 
after  discussing  and  afilirming  the  rule  which 
ordinarily  applies  to  cases  presenting  sub- 
stantially confilctlng  evidence,  the  court  said: 
"The  rule  above  cited  is  based  upon  the. 
ground  that  the  Judge  below  has  heard  tiie 
oral  testimony,  has  observed  the  demeanor 
of  witnesses,  and  bad  the  benefit  of  living, 
speaking  testimony,  which  in  the  Supreme 
Court  Is  reduced  to  a  lifeless  printed  record, 
for  which  reason  it  is  presumed  that  the 
trial  Judge  was  in  a  better  position  to  exer- 
cise a  sound  discretion  than  is  the  appellate 
court ;  and,  if  It  does  not  appear  that  he  has 
abused  such  discretion,  bis  action  will  not  be 
disturbed.  In  the  case  at  bar,  the  Jndgs  who 
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granted  th«  motion  was  other  tlian  the  one 
who  presided  at  the  trial.  The  court  has  not 
therefore  the  benefit  of  the  jndgDoent  of  the 
trial  judge,  based  opon  his  view  of  the  ani- 
mate witnesses.  We  oceapy  the  same  point 
of  rlew  as  the  Judge  passing  upon  the  motion 
In  this  case,  as  far  as  the  adTantage  of  Judg- 
ing testimony  Is  concerned.  This  court  has, 
as  the  Judge  below  had,  nothing  but  printed 
testliDony.  Ndther  Uas  any  Ught,  save  from 
the  inanimate  type,  and  to  that  we  mast  re- 

to  decide  whether  the  judge  abused  a  dis- 
cretion." It  then  proeeeded  to  examine  the 
record,  and  reached  a  conclusion  upholding 
the  ruling  of  the  Judge  who  granted  the  mo- 
tion, on  the  ground  that  there  was  no  sub- 
stantial conflict  In  the  evidence. 

NeweU  7.  Whltwell,  1«  Mont.  24S,  40  Pac 
866.  Is,  In  prlndide,  also  dlrecUy  in  point 
Th&t  was  an  api>eal  from  an  order  granting 
a  motion  to  dissolve  an  attachmoit  based  ex- 
clnsiTely  upon  affldaTite.  Recognizing  again 
the  general  rule,  the  court  there,  through  Mr. 
Justice  Hunt,  used  this  language :  "It  must 
be  remembered  that  the  case  is  not  one 
where  the  witnesses  testified  In  pawn,  and 
wha«  the  manner  In  which  they  gave  their 
evidence  might  have  materially  aided  the 
trial  Juc^  in  weighing  their  aediblllty.  For 
this  reason  the  case  must  be  decided  by 
this  court  precisely  vpoa  what  was  before 
the  district  court;  that  is,  upon  record  evi- 
dence, and  notfaiiv  else."  Upon  a  craisld- 
enitlou  of  the  attldavits.  the  court  reached  the 
condtialon  that  the  evldoice  preponderated 
against  the  conclusloD  of  the  trial  Judge,  and 
reversed  the  order.  Again,  in  Wilson  v.  Bar- 
bour, 21  Mont  176,  63  Pac.  31G,  the  appeal 
was  from  an  order  refusing  to  dissolve  an 
attachment  The  motion  had  been  made 
npon  documentary  evidence  disclosing  a  sub- 
stantial conflict  The  court  nevertheless  pro- 
ceeded, as  It  bad  in  Newell  v.  Whltwell,  sa< 
pra,  to  determine  the  merits  of  the  motion, 

deciding  it  upon  the  weight  of  the  evi- 
dence- In  Bordeaux  v.  Bordeaux,  43  Mont 
102,  116  Pac  26,  the  trial  court  had  improi>- 
erly  ex^duded  trom  the  evidence  certain  let- 
ters exchanged  between  the  plaintiff  and  the 
d^endant  This  court  opon  otmcluding  that 
they  ought  to  have  been  admitted  and  con- 
sidered upon  the  question  whether  or  not  the 
parties  bad  separated  by  mutual  consent  pro- 
eeeded to  give  them  such  probative  value  as 
ought  to  have  been  accorded  to  them  by  the 
trial  court,  and  determined  the  rights  of  the 
parties  accordingly;  and  this  it  did  upon  the 
flieory  that  it  was  in  as  good  position  to  de- 
termine the  value  of  the  testimony  as  the 
trial  court  would  be  It  a  new  trial  should  be 
ordered.  While,  in  determining  appeals  trom 
orders  setting  aside  or  refusing  to  set  aside 
defaults  and  the  like,  this  rule  has  not  al- 
ways been  ooftSistratly  observed,  nevertheless 
th^  is  no  sabstentiat  ground  upon  which 
Qie  propriety  or  the  soundness  of  it  can  be 
questioned. 
[>]  A  trial  court  should  not  set  aside  the 


verdict  of  a  Jury,  except  for  cogent  reasoL* — 
that  Is,  unless  the  evidence  prepondemtee 
against  it— for  the  right  of  trial  by  Jury  is  a 
substantial,  constitutional  one,  whl(±  diould 
be  respected  accordingly,  Orr  v.  Haskell, 
supra;  Sutton  v.  Lowry.  39  Mont  462,  104 
Paa  645.  When  the  ground  of  the  motion  is 
Insufficiency  of  the  evidence,  or  other  ground 
which  appeals  to  the  court's  dlscretton,  the 
verdict  should  not  be  disturbed,  unless  a  re- 
fusal to  do  so  would  be  to  exceed  the  bounds 
of  reason,  all  the  drcomstances  being  con- 
sidered. Murray  v.  Buell,  74  Wis.  14,  41  N. 
W.  1010;  Root  V.  Bingham,  26  S.  D.  118,  12& 
N.  W.  132.  The  term  "discretion,"  as  used  In 
this  connection,  denotes  "a  l^al  discretion 
to  be  exercised  In  conformity  with  the  spirit  . 
of  the  law  and  in  a  manner  to  subserve,  and 
not  to  Impede  or  defeat,  the  ends  of  substan- 
tial Justice.  In  a  plain  case  this  discretion 
has  no  office  to  perf<Hrm,  and  Ite  exercise  Is 
limited  to  doubtful  cases,  where  an  impartial 
mind  hesitates."  Bailey  v.  Taaffe,  29  Gal. 
423.  See,  also,  Joisen  v.  Barbour,  12  Mont 
566,  81  Pac  692,  wheK  the  ftnvfoing  defini- 
tion Is  approved. 

When  a  motion  for  a  new  trial  for  Insuf- 
ficiency of  the  evidence  is  submitted  to  a 
Judge  other  than  the  one  who  presides  at  the 
trial,  for  the  very  reason  that  he  cannot  call 
to  his  aid  a  recollection  of  the  demeanor  of 
the  witnesses,  he  ought  not  to  go  further 
than  to  determine  upon  the  dead  record  the 
question  whether  th»%  is  a  decided  prepon- 
derance of  evidence  against  the  verdict  or  de- 
cision. If  such  iM  the  case,  a  new  trial  ought 
to  be  granted;  otherwise  not  On  appeal 
this  court  will  examine  the  record  and  deter- 
mine whether  the  motion  was  properly  deter- 
mined. Such  is  the  rule,  as  was  recognized 
in  Orr  V.  Haskell,  and  applied  In  Landsman 
v.  Thompson,  supra.  There  is  perhaps  a 
limltetion  of  the  rule  as  thus  broadly  stated, 
viz.,  that  an  order  granting  a  new  trial  wUl 
not  be  set  aside  so  readily  as  an  order  dry- 
ing one;  the  reason  being  that  the  latter 
oads  'the  case,  so  far  as  the  trial  court  Is 
concearned,  whereas  the  former  does  not,  but 
mexeiy  restores  the  parties  to  the  same  con- 
dition in  which  they  were  before  the  trial. 
Since  the  enactmoit  of  section  6253  of  the 
Revised  Codes,  on  appeals  in  equl^  cases, 
this  court  has  observed  the  rule:  The  find- 
ings of  the  trial  court  will  not  be  set  aside 
unless  there  is  a  decided  prepondwance  in 
the  evidence  against  them;  and,  when  the 
evidence  as  it  appears  In  the  record,  fnlly 
considered,  furnishes  reasonable  grounds  for 
ditFerent  conclusions,  the  findings  will  not  be 
disturbed.  Bordeaux  v.  Bordeaux,  32  Mont 
169,  80  Paa  6;  Flnlen  v.  Heinze,  32  Mont 
364,  80  Pac.  018;  WatUns  v.  Watklns,  39 
Mont  367, 102  Pac.  860 ;  Ooppa  Mt  Mlu,  Go. 
V.  Butte  A  C.  a  ft  S.  Co.,  89  Mont  487.  104 
Paa  540, 13S  Am.  St  Rep.  SOS;  Reld  v.  Hen- 
nessy  Merc.  Co.,  45  Mont  883,  123  Pac.  897; 
Leverldge  v.  Hennessy,  supra.  In  the  last 
case  an  order  granting  a  new  trlaLj«ade  by  . 
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a  Judge  otlier  than  the  trial  Judge,  wu  re- 
rased  as  already  noted. 

Since  ttda  case  came  before  Judge  Olark 
Qpon  the  same  record  as  Qiat  before  as, 
there  can  be  no  sound  reason  why  he  sbonld 
Qot  have  bem  governed.  In  his  rerlew  of  it, 
br  the  role  obserred  by  this  court  on  appeal, 
and  the  propriety  of  his  action  be  determined 
accordingly.  The  same  inesumptton  may  not 
attach  to  bis  ruling  as  wonld  attach  U  he  had 
heard  and  observed  the  living  witnesses. 
"Whan  the  reason  Is  the  same  the  rule 
should  be  the  same;"  but  "when  the  reasoi 
of  a  mis  ceases  so  dumld  tiie  rule  Itself." 
Ber.  Codes,  ||  6178,  6170. 

[4, 1]  As  we  view  the  evidence^  fba  vital 
<inertlon  in  Qw  case  is  wtuiQux  the  deed  to 
the  bank  was  Intended  as  additional  security 
for  Findi's  indebtedness  to  tba  bank,  or  as 
a  final  dlsdiarge  of  It;  tat  there  is  no  evl- 
dence  to  JnrtUy  a  finding  that  the  deceased 
pundiased  without  notice  of  Finn's  dalm. 

13uni|^  die  psld  full  value,  she  accepted  a 
quitclaim  deed.  Thte  conveyed  to  her  only 
Budi  title  as  tbB  bank  had.  Wetzst^n  v. 
Larger,  27  Hont  212,  70  Pac.  717.  But, 
aside  from  this,  the  evidence  shows  affirma- 
tively that,  before  the  purdiase  was  consnm* 
mated,  one  Tmesdale,  who  acted  as  agent  for 
the  deceased  and  conducted  the  negotlatlona 
for  hegt  interviewed  Sinch,  ostensibly  to  as- 
certain whether. he  asserted  any  dalm  to  Ot» 
land.  In  that  interview  Tlnch  told  lYues- 
dale,  in  substance,  that  he  owned  the  land 
subject  to  the  mortgages  held  by  the  bank. 
He  testified  that  he  told  Trueadale  all  the 
facts  showing  the  relations  of  the  bank  to 
the  title,  Indndlng  the  fact  that,  though  he 
bad  executed  a  deed  to  the  bank,  he  held 
flu  tlBe  In  Ills  own  name.  Tmesdale  denied 
that  he  was  infbrmed  by  Finch  of  the  exist- 
«Dce  of  the  deed ;  but  the  fact  remains  undla* 
pnted  that  he  was  informed  of  Finch's  cilaim 
and  the  nature  ot  it,  and  that  he  communi- 
cated this  Information  to  the  deceased.  Fnr- 
tbermore,  soon  after  the  purchase  was  con- 
summated, the  deceased  Instituted  this  ac- 
tion. Tha  orl^nal  complaint  was  for  a  for- 
mal foreclosnre  of  the  assigned  mor^agea. 
In  the  first  count  therein,  whi<A  declared 
on  the  older  mortgage,  It  was  alleged:  "That 
the  condition  of  the  said  mortgage  has  been 
broken,  in  that  the  defendant  Charles  L. 
Finch  has  wholly  failed  to  pay  the  said  note 
or  the  Interest  on  said  note  secured  by  said 
mortgage,  and  the  said  defendant  Is  thereby 
indebted  to  plaintiff  on  said  note  and  mort- 
gage in  tile  sum  of  S4,413.S0,  with  interest 
thereon  at  the  rate  of  1  per  cent,  per  month 
from  the  21st  day  of  January,  1911."  A  like 
allegation  is  found  In  the  second  count  in 
the  third  count  recovery  was  sought  for  the 
amount  of  the  fourth  note,  together  with 
$87.25,  advanced  by  the  bank  for  the  payment 
of  taxee  for  the  years  1905  and  1906,  with  In- 
terest thereon,  with  a  foreclosure  of  Bench's 
equity  In  the  portion  of  the  land  covered  by 
the  patent.  The  verification  was  by  the  de- 


ceased upon  hw  posoaal  knowledge.  The 
prayer  demanded  not  only  a  prasonal  Judff* 
ment  against  Blndi,  but  a  deflctaMy  Judg- 
ment In  ease  the  amount  due  should  not  be 
folly  satisfied  tlie  aide  at  flie  ptoperty. 
Taking  all  tbsee  facto  togvthw,  it  Is  Impossi- 
ble to  readi  any  otlier  condnslon  than  tbat 
the  deceased  had  fall  knowledge,  not  only  of 
the  claim  of  Finch,  but  also  of  Its  nature. 
It  cannot  be  conceived  that  one  who  believes 
he  holds  ttUe  to  property  free  from  tncnm- 
brances  or  outstsnding  equtUes,  can  fall  into 
such  a  mistake  as  to  Us  rigfate  as  did  the  de- 
ceased when  she  filed  the  original  complaint 
And  the  preanmptton  against  ber  claim  la 
strengthened  by  the  fact  that  the  record  does 
not  disclose  any  explanation  as  to  why  she 
bnmi^t  the  aettim  as  sbe  did.  Of  course,  U 
her  claim,  as  now  made,  were  well  founded. 
It  wouM  be  whfdly  unneeessary  to  inquire 
what  were  the  relations  between  Finch  and 
the  bank.  She  wonld  come  within  the  protec- 
don  of  the  statute.  Rev.  Oodea,  f  9750.  As 
the  case  stands,  she  falls  clearly  within  Ito 
exception. 

The  evidence  <m  the  main  Issue  is  not  al- 
together free  from  doubt,  but,  viewed  as  a 
whole,  we  tiilnk  it  preptniderates  dedslvety 
against  the  finding  of  the  trial  court  The 
evidence  tending  directly  or  indlreetiy  to 
sustain  Finch's  dalm  may  be  summarised  as 
follows:  The  relations  of  Blndi  to  the  bank 
bad  their  inception  in  the  several  loan  trans- 
actions r^erred  to  In  tiie  stetonent  He 
testified  that,  about  the  time  he  executed 
the  note,  he  had  come  to  the  conclusion  that 
he  had  not  bem  socoessfnl  in  bis  farming 
operations,  and  for  thla  reason  It  would  be 
better  to  lease  the  land  and  allow  the  rent- 
als to  be  paid  to  the  bonk  to  be  ^HtUed, 
first,  to  the  payment  of  taxes  and  oilier 
charges,  and  then  to  the  discharge  of  his 
Indebtedness.  He  was  then  solicited  by  the 
ofllcers  of  the  bank  to  execute  the  deed;  the 
claim  b^Lng  that  this  wonld  be  a  bett»  secur- 
ity than  the  mortgages,  and  wonld  leave 
Flndi  in  a  better  position  to  fMlow  some 
profitable  pursuit  elsewhere^  He  agreed  to 
do  tills  upon  the  condition  that  die  bank 
would  give  him  a  written  defeasance.  This, 
Mr.  Gohn,  the  cashier  of  the  bank,  and  who 
acted  for  It,  agreed  to  do.  Though  the  deed 
was  executed  and  d^vered,  the  defeasance 
was  not  Finch  did  not  Insist  upon  having 
It,  because,  as  he  says,  he  trusted  Mr.  Gohn's 
assurances,  when  he  subsequently  demand- 
ed It,  that  the  bank  would  not  take  any  ad- 
vantage of  falm.  ■  The  understanding  was 
that  apart  from  the  change  In  the  form  of 
the  securl^,  the  relation  of  mortgagor  and 
mortgagee  between  himself  and  the  bank 
would  remain  unchanged,  he  being  at  liber- 
ty at  any  time  to  discharge  the  Indebtedness 
and  redeem  the  land,  or  sell  It  to  any  pur- 
chaser he  might  find.  The  bank  kept  the 
notes  uncanceled,  collected  the  rents,  paid 
the  taxes,  and  credited  the  balance  upon  the 
Indebtedness,  keeping  an  accpont  under  the 
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tltl«  U  Ftnch,  Rental  Ac."  When  llie 
transfer  was  made  to  the  deceased,  with  the 
notes  and  mortgages*  tbe  notea,  except  the 
smaller  one,  sbowed,  by  memoranda  attach- 
ed, the  amount  of  prindpal  and  Intstest  dne 
to  December  31, 1910.  Vhe  memorandum  at- 
tached to  the  oldest  note  contained  the  nota- 
tion: "Secured  bj  first  mortgace."  Tbe  sec- 
ond note  had  attached  to  It  a  similar  menxi- 
random,  reciting:  "This  note  la  secured  by 
mortgage  sent  yon  for  $1,772.25,  which  mort- 
gage also  secures  a  note  for  $145.00  of  Finch 
and  Stafford,  which  note  has  been  paid,  out 
of  rental  account;  hoice  the  note  No.  687, 
91,627^.  Is  tbe  only  one  to  be  ooniddered  In 
connection  with  this  mortgage."  The  small 
note  bore  upon  its  face  the  notatitm:  **Pd. 
12— 30— 1910"— and  a  memorandum  attadied 
recited:  "This  note  credited  and  charged 
Finch  Bental  Ac.  Dec.  29  (80)  Wio."  There 
are  other  similar  circumstances  disdosed  by 
the  books  of  the  bank  i^ch,  taken  with  tha 
forgoing  redtals,  point  strongly  to  the  con- 
clusion that  tiie  transactiona  betweoi  it  and 
Finch  were  never  regarded  as  having  been 
merged  In  a  settlement  and  discharge  of 
Finch,  but  that  he  was  regarded  all  the  while 
by  the  bank  as  still  tta  debtor.  This  con- 
clusion Is  fortified  Indirectly  by  the  ftict  that 
on  February  8, 1911,  within  a  month  from  the 
date  of  the  transfer  to  her,  the  deceased  in- 
stltnted  this  action  to  foredose  tbe  mort:- 
gages.  This  fact  furnishes  a  presumption 
that  she  regarded  herself,  upon  the  Informa- 
tion received  from  the  ban^,  as  being  snbati- 
toted  in  its  place  as  mortgagee.  It  is  fur- 
ther indirectly  fortified  by  the  fact  that, 
while  the  officers  of  the  bank  who  conducted 
the  transaction  with  Flndi  must  be  presumed 
to  have  been  men  of  experience  and  buslneBS 
capacity,  and  knew  the  .rights  of  the  bank, 
they,  nevertheless,  Just  prior  to  the  transfer 
to  deceased,  had  employed  an  attorney  to 
bring  an  action  fOr  tbe  foreclosure  of  the 
mor^ages.  Added  to  these  circumstances 
Is  the  fact  that,  at  the  time  tbe  deed  was 
executed  to  the  bank,  no  consideration  was 
paid  for  it  to  Finch,  either  In  the  form  of  di- 
rect payment  or  by  a  credit  upon  his  indebt- 
edness to  the  bank.  On  the  other  hand,  Mr. 
Oohn^  the  cashier,  and  Mr.  Smith,  the  ac- 
countant of  the  bank,  who  overheard  a  part 
of  the  satiations,  both  testified  that  Finch 
executed  the  deed  in  order  to  discharge  his 
Indebtedness  to  the  bank,  and  to  avoid  the 
expense  of  foreclosure,  without  any  reserva- 
tion except  to  exact  a  promise  from  Mr. 
Oohn  that  the  bank  would  not  sell  tbe  land 
to  tJie  defendant  Adelene  Vlan  Pinch;  the 
reason  being  that,  though  Pinch  had  thereto- 
fore cohabited  with  her  and  held  her  out  as 
his  wife,  ahe  was  not,  in  fact,  such,  and  for 
this  reason,  and  because  of  his  enmity  to- 
ward her,  growing  out  of  their  separation, 
he  did  not  desire  her  to  acquire  the  property. 
Both  testifled  that  this  promise  was  made  in 
writing,  bot  that  tbe  writing  was  not  sign- 
ed. As  to  why  the  bank  retained  tbe  notea 
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and  mortgages,  both  explained  that  the  pur- 
pose was  to  enable  the  bank  to  foreclose  the 
mortgages  and  thus  forestall  any  claim  to 
doww  in  the  land  by  Adelma  Tian  Flncb«  In 
ttie  event  she  aweored  to  be  Finch's  lawful; 
wife;  Ae  having  refused  to  join  in  the 
deed.  This  explanation,  if  true  and  aoceptr 
ed  as  ntl^ctcffy,  so  fiir  a*  concerns  the  first 
mortgagSb  becanse  at  the  time  of  its  execu- 
tion Findt  was  admittedly  a  single  man,  does 
not  explain  fbe  retention  of  the  second 
mortgage  and  the  notes  secured  by  It  After 
Finch  removed  his  residence  to  Silver  Bow 
county,  he  did  not  again  vialt  the  bank,  noc 
did  he  make  any  Inquiry  of  it  as  to  the  con- 
dltioB  of  fain  Indebtedness  to  it  Mr.  Smith 
ejqHalned  that  the  account  of  the  bank  waa 
)atiDt  aa  tt  was  In  order  that  tbe  actual  cost 
of  ttie  land  to  the  bank  might  at  any  time 
be  ascertainable.  Neither  be  nor  Mr.  Oohn 
•offered  any  explanation  of  the  ftet  that 
credits  were  Indivsed  on  the  notes,  and  that 
they  were  otherwise  treated  aa  if  they 
resented  continuing  liabilities  against  Finch. 
Both  explained  that  th^  were  transferred 
to  the  deceased  in  ord»  tbat  she  might  use 
thwn  to  cut  off  the  possible  elalm  by  Adelene 
Tian  Finch.  But  that  deceased  did  not  so 
understand  the  transaction  Is  clear,  because^ 
as  above  stated,  in  her  original  complaint  ahe 
sought  to  cban^  Findi  personally  for  the 
amount  of  the  notes,  and  songht  a  deficiency 
judgment  for  any  tkalance  ct  the  amount  not 
satisfied  by  a  sale  of  the  land.  There  was 
some  evidence  aa  to  the  value  of  the  land 
both  at  the  time  the  deed  was  executed  and 
at  tbe  time  of  tbs  trlaL  At  the  date  of 
Finch's  deed,  its  value  was  not  largely  In  ex- 
cess of  the  amotmt  of  his  indebtedness;  at 
the  date  of  the  trial  its  value  had  greatly 
Increased.  On  tbe  whole,  while  it  must  be 
admitted  that  Finch's  conduct  subsequent  to 
the  execution  of  his  deed  la  not  altogether 
consistent  with  his  testimony  given  at  the 
trial,  it  is  impossible  to  harmonize  the  ad- 
mitted facts,  as  shown  by  the  records  of 
tbe  bank  and  the  conduct  of  its  officers,  with 
any  other  theory  than  that  Finch's  deed  waa 
not  intended  by  him,  nor  accepted  by  the 
bank,  as  a  conveyance  of  the  title  In  payment 
of  his  Indebtedness,  but  waa  Intended  and 
accepted  as  an  additional  security.  Tbe  con- 
dnslon  cannot  be  avoided  that  the  bank  re- 
tained the  notes,  not  for  the  purpose  stated, 
but  as  representing  continuing  liabllltleB; 
otherwise  the  giving  of  the  deed  operated  as 
a  discharge  of  them,  as  well  as  tne  mortgage* 
themselves,  and  none  of  them  conid  thereaft- 
er be  made  the  batds  of  legal  proceedings 
for  any  purpose.  Judgments  could  not  be 
secured  upon  the  notes  as  against  Adelene 
Tian  Finch,  because  she  had  not  signed  them. 
Having  been  paid,  they  represented  no  valid 
claim  against  Finch. 

[I]  The  role  applicable  to  this  (Oass  of  cas- 
es is  stated  by  Mr.  Devlin  In  hie  work  on 
Deeds,  as  follows:  "If  the  indebtedness  re- 
mains uncanceled,  the  conveyance  (absolute 
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deed)  lis  tmted  In  equity  u  a  mortgage, 
though  the  grantee  may  not  xegarct  It  as 
snch ;  bat  he  cannot  hold  the  absolnte  title 
without  ftt  the  same  time  leUnqnlsUng  the 
right  to  compti  paymeait  on  the  deed."  8 
Devlin  on  Deeds,  1 112a  See,  also^  Marshall 
T.  Thompsim,  89  Minn.  187,  S9  N.  W.  SOD; 
Simpson  T.  Virst  Nat  Bank,  98  Fed.  809,  8B 
C.  a  A.  806;  Hannon  t.  Banking  Oa,  60 
Or.  60,  118  Pac,  188;  Sntphen  t.  Cndunan. 
3S  111.  186;  8  Jones  on  Mortgages,  826;  27 
Cyc.  1011,  1012. 

[7]  Tlie  harden  is  npon  him  who  alleges 
that  a  deed  absolute  on  its  fooe  la  a  mort- 
gage to  establish  the  fact  by  <dear  and  con- 
Tlndlng  evidence.  Gass^  t.  Bogk,  7  Mont 
585,  19  Pa&  281,  1  L.  R.  A.  240.  Yet  this 
bnrden  Is,  we  think,  tally  snstained  when  It 
Is  made  to  appear  that  the  d^  seenred  re* 
mains  nncanceled,  and  Is  treated  as  an  exist- 
ing indebtedness,  and  the  relations  of  the> 
parties  remain  unchanged  after  the  deltvory 
of  the  deed.' 

[t]  If  It  appears  that  the  anteoedoit  debt 
has  been  canceled,  or  It  Is  agreed  npon  the 
execntlon  of  the  deed  that  this  is  to  be  don^ 
the  retention  of  the  evidence  of  the  debt 
by  the  mortgagee  Is  sobjeet  to  explanation. 
Lareon  v.  Dntlel,  14  B.  D.  476.  86  N.  W.  1006 ; 
Harmon  v.  Banking  Co.,  supra.  When,  how- 
ever, the  mortgage  Indebtedneffl  is  left  on- 
canceled,  and  is  held  by  the  mortgagee  as  a 
liability  against  the  mortgagor,  and  pro- 
ceedings are  instituted  to  enforce  it  no  «r- 
planatlon  can  safflce  to  forestall  the  ex- 
clusion that  the  relation  between  the  parties 
of  mortgagor  and  mortgagee  theretofore  es- 
tablished remaliM  nnchanged.  Whether  the 
debt  has  been  discharged  Is  one  of  the  crodal 
tests  by  whidi  the  rights  of  the  parties  are 
to  be  determined.  Harmon  v.  Banking  Oa, 
and  Sntphen  v.  Gustmian,  supra. 

The  order  Is  affirmed. 

HOLLOWAY  and  SANNEB,  JJ.,  concur. 


STATE  ex  reL  QENEBAL  ELECTRIC  CO. 
V.  AI.DERSON,  Secretary  of  State. 

(Supreme  Court  of  M<mUnE.  March  2S,  1914.) 

1.  Taxatiok  (S  40*)— Fees  Imfosbd  on  Cob- 

pobatiows— validitt. 

The  fee  imposed  by  Rev.  Codes,  1 166,  fixing 
fees  for  the  recording  and  filing  of  certificates 
of  incorporation,  based  on  the  amount  of  capi- 
tal stock,  is  not  a  tax,  within  €k>nst.  art.  12,  §8 
1,  7,  11,  providing  (or  the  levr  and  oollection 
of  taxes  br  general  law,  or  within  Rev.  Codes,  S§ 
2499,  2502.  requiring  all  taxable  property  to  be 
assessed  at  its  full  cash  value,  but  Is  an  impost, 
en  excise,  or  license  tax  exacted  from  every  cot^ 
poration,  domestic  or  foreign,  (or  the  privilege 
o(  doing  business  within  the  state,  and  is  au- 
thorized by  Const  art  12,  §  1,  empowering  the 
Legislature  to  Impose  a  license  tax  on  persons 
and  corpwatloBS  doing  business  in  the  state. 

[Bd.  Notor-for  other  cases,  see  Taxation, 
Cent  Dig.  11  68-89;  Dec.  Dig.  1 40.*] 


2.  COBPOBATIOHS  (fl  630*)— rOBROn  CofePOU- 
TIONS—RiaHT  TO  Do  BUSIKSSS. 

The  right  of  a  foreign  corporation  to  engage 
in  purely  local  private  business  in  the  state  is 
a  matter  of  grace  on  the  part  of  the  estate,  and. 
Id  the  absence  of  any  contract  ri^t  giving  a 
foreign  coriwration  the  right  to  engage  in  busi- 
ness in  the  state,  the  state  may  exclude  It,  or 
may  attach  conditions  which  are  nnreasonablo 
or  which  transgress  a  eonstttational  guaranty 
secured  ta  the  ooxpocatlon  in  Uw  state  ot  its 
domicile. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
C^nt.  Dig.  S3  2506-25(»r»71;  Dec.  Dig.  f 
636.*] 

3.  COBPORATIOIIS  a  648*)- FoBEiaw  OOBPOBA- 
TIONS— LrCENBB  FXBS. 

A  decision  of  the  Supreme  Court  that  Rev. 
Codes,  S  165,  imj^ing  a  fee  for  the  recording 
and  filing  of  certificates  of  incorporation,  does 
not  permit  the  imposition  of  the  fee  on  a  foreign 
corporation  seeking  to  engage  in  Intetstate  com- 
merce in  the  state  does  not  prevent  the  Secre- 
tary o(  Stete  from  insisting  on  the  payment  of 
the  fee  (or  recording  and  filing  the  certificate 
of  a  foreign  corporation  intending  to  engage 
solely  in  private  intrastate  business. 

[Ed.  Note.— For  other  cases,  see  Oorporatloos^ 
Cent.  Dig.  §  2616;  Dec.  Dig.  S  648.*] 

4.  CoNstrruTioKAi.  Law  (§  48*)— Vauditt  or 

STATUTXa— CONSTEUCnON . 

The  court,  in  construing  a  statute,  will 
adopt  that  construction  whfcB,  without  doing 
violence  to  the  fair  meaning  of  the  laDguagc, 
will  render  the  statute  valid. 

[Ed.  Note.— For  other  cases,  see  Coustitudon- 
al  Law,  Gent  Dig.  S  46 ;  Dec.  Dig.  {  48.*] 

6.  COBPOKATIONS  (S  648*)- FOBEION  COBPOBA- 

TioNs— Right  to  Do  BnsnraBS— Statutobt 

Rbouxationb. 

Rev.  Codes,  9  165,  imposing  fees  for  the 
recording  and  filing  of  certificates  of  incorpora- 
tion of  any  foreign  corporation,  must  be  con- 
strued to  apply  only  to  foreign  corporations 
seeking  to  conduct  strictly  private  fntrestete 
business,  and  not  to  foreign  corporations  seeking 
to  engage  in  interstate  commerce  in  tiie  stete* 
and.  so  construed,  the  statute  is  valid. 

[Ed.  Note.— For  other  cases,  see  CorporstlonB, 
Cent  Dig.  1  2518 ;  Dec.  Dig.  {  648.*] 

Mandamus  by  the  State,  on  relation  of  the 
General  Electric  Company,  against  A.  M. 
Alderson,  Secretary  of  State,  to  compel  the 
latter  to  file  a  copy  of  relator's  charter, 
and  a  certificate  appointing  an  agent,  and  his 
acceptance.  Dismissed. 

Gunn,  Rasdi  ft  Sdl,  of  Heloia,  for  relat- 
or. D.  M.  Kelly,  Atty.  Gen.,  and  W.  H.  Poor- 
man,  Asst  Attjr.  Gen.,  for  respondaab 

HOLLOWAY,  J.  The  General  EOectilc 
Company  Is  a  New  York  corporation  with  a 
capital  stock  of  the  par  value  ot  $101,878,600, 
and  owns  property  of  the  value  of  more  than 
$100,000,000,  aU  h}cated  In  states  other  than 
Montana.  Desiring  to  oonduct  bnslneBB  In 
this  state,  the  company  tendered  to  the  Secre- 
tary of  State,  for  fllin&  a  duly  authenticated 
copy  of  its  charter,  a  prt^erly  verified  state- 
ment, a  duly  executed  certificate  appointing 
an  agent,  and  the  agent's  acc^ttance  of  the 
office,  together  with  a  fee  of  $12.  The  Secre- 
tary of  State  refused  to  file  any  of  the  papus 
unless  a  fee  of  $10,822.86  was  paid;  henoe 
this  proceeding. 
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SectloiM  UIS  and  4414,  BeriMfl  OoAfis,  pxo- 
Tkto  that  a  fknrdsn  oomoiatlon  of  the  diar- 
aeter  of  this  one,  b^ore  doing  tmslneBB  in 
ttda  state,  matt  ffie  with  tbe  Secretary'  of 
State:  W  A  dnlr  ai^iwtlcated  <^  Its 
charter;  (b)  a  verified  statement  ebowlng  the 
amonnt  of  Its  capital  sto<^  Its  anets,  UaUl- 
Ittee,  etc:;  a  cerUficate  ai^olutlng  a  local 
agent  upon  vlioni  eorlce  of  process  can  be 
made;  and  iO)  Che  vittten  consent  ot  the 
aeent  to  act  SecUon  16S,  Beviaed  Codes, 
fixes  tbe  fees  wUdi  ttie  Seeretary  of  State 
shall  collect  as  Dollows:  IV.  For  recording 
and  filing  eadi  certificate  of  Incorporation 
and  ea<di  certificate  of  Increase  of  capital 
Block,  tbe  following  amounts  shall  be  (barg- 
ed: Amoonts  up  to  ^00,000.00,  flft7  cents 
per  tboosand  doUua  Actional  from  flOO,- 
000.00  to  |2SO,O0a0O,  forty  cents  per  tboo- 
sand tWOiuB.  Addltlcmal  trom  9^(0,000.00 
to  VSOOfiOdM,  thirty  cente  per  titiotuand  dol- 
lars. Additional  from  $SO0,O00;OO  to  $1,000,- 
000.00,  twenty  cents  per  thonsand  dollars. 
Additional  over  (1,000,000.00,  ten  cents  per 
thousand  dollars.  Providing  that  so  fee  for 
filing  any  artliiles  of  incorporation  or  In- 
crease of  capital  stock  shall  be  less  than  f2a- 
00.  except  reUglom  sodetles,  chnrtAiaB,  and 
mrganlZiatlons  for  retlgloos  pnrposei^  not 
having  a  capital  stodi,  and  not  bdng  oi^n- 
ised  tor  the  purpose  of  profit  *  *  *  X. 
For  flUng  each  eertifled  copy  of  charter  or 
arttcles  of  incorporation  of  any  foretgn  cor' 
po ration,  the  same  fee  shall  be  charged  as  Is 
provided  for  In  article  IV  of  this  section,  for 
domertlc  corporations." 

It  Is  conceded  that  the  papers  tendered  for 
flUng  were  properly  prepared  and  tendered, 
and  Uiat  Uie  amonnt  of  the  fee  demanded  la 
correct  according  to  ttie  schedule  above 
We  are  also  advised  by  connsel  that  the 
business  to  be  conducted  by  relator,  if  admit- 
ted into  ttils  stat^  wni  be  strictly  mlvate. 
local,  or  Intrastate  bndness,  end  we  are 
thereby  relieved  from  any  consideration  of 
qoertlons  alTectlng  Interstate  commerce  or 
agencies  of  the  government  It  Is  Inslated 
however,  that  section  16S  above  is  invalid, 
as  applied  to  this  relator  and  other  foreign 
oorporatlona  similarly  situated,  because  it 
se^  to  impose  a  tax  upon  property,  none 
of  which  Is  wltinln  Qxe  state  or  within  the 
jurisdiction  of  the  taxing  power  of  the  state ; 
and  it  is  InslBted  that  this  doctrine  Is  estab- 
lished and  further  discussion  foreclosed  by  tiie 
dedsloo  in  Chicago,  M.  ft  St  P.  By.  Co.  v. 
Swindlehurst,  47  Mont  110,  130  Pac.  966. 
That  case  was  determined  npon  an  agreed 
stat«nent  of  facts  whiCh  recited  that  the 
Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany la  a  Wisconsin  corporation,  engaged  as 
a  common  carrier  In  Interstate  commerce, 
and  owning  and  operating  lines  of  railway  in 
South  Dakota  and  other  states;  that  the 
Chicago,  Hllwankee  &  Puget  Sound  Railway 
Company  is  a  Washington  corporation,  like- 
wise engaged  In  Interstate  commerce  as  a 
CfHnmon  carrier  and  owning  and  operating  a 


line  of  road  from  the  Paget  Sound  iacroBS  Mon- 
tana to  Mowbxldge.  S.  D.,  where  It  connects 
with  the  road  first  named  above;-  that  the 
Milwaukee  Company  was  then  about  to  pur- 
chase the  line  of  Qie  PugeC  Sound  Con^any, 
and  desltliv  to  secure  the  advantages  af- 
forded by  section  4299,  Bevlsed  Codes,  ten- 
dered to  the  Secretary  of  State  a  copy  of  Its 
diarter  and  |1  as  a  filing  fee.  The  Secretary 
ot  State  declined'  to  file  the  paper  unless  a 
fee  <^  $23,447.81,  computed  under  eubdlTl- 
slons  IV  and  X  of  secOcm  166,  Bevlsed  Codes, 
was  p^d.  It  was  assomed  that  It  waa  nec* 
essary  tor  Oie  Wlacomsln  oorporatloa  to  file 
a  001^  of  Its  tdiarter  with  the  Secretary  of 
Stat&  It  was  contended  by  Its  counsel  that 
the  exaction  of  a  fee  under  section  166,  Re- 
vised Codes,  based  upon  the  entire  capital 
stock.  Interfered  with  the  Interstate  business 
of  tb%  company  and  imposed  a  tax  npon  prop- 
«ty  situated  wltliout  the  state  of  Montana. 
After  Btatlttg  tbe  quesUona  Involved  and  the 
contoitlon  of  the  rallwi^  conqmny,  this 
conr^  epeakiug  throogli  the  Chief  Justice, 
said:  "The  question  submitted  for  decision 
Is  whether  section  166  Is  Invalid  fer  ^ther 
or  boUi  reasons  assigned."  Bcference  waa 
then  made  to  Uie  decisions  In  Western  Union 
TeL  Co.  V.  Kansas.  216  U.  8.  1,  80  Sup,  Ct 
190,  54  L.  Ed.  355,  Pallman  Co.  v.  Kansas, 
216  V.  S.  60,  80  Sup.  Gt  232,  64  Ii.  Ed. 
378,  Ludwlg  V.  Western  tTnlon  Td.  Co.,  216 
U.  8. 146,  30  Sup.  Ct  280,  54  L.  Ed.  423,  and 
Intemationftl  TextBook  Co.  v.  Plgg,  217  U.  S. 
91,  80  Sup.  Ct  481,  64  L.  Ed.  678,  27  I<.  B.  A. 
(N.  S.)  493,  18  Ann.  Caa.  U03,  and  of  these 
it  was  remarked:  "These  casea^  particulai^y 
the  first,  are  directly  In  point*  A  review  of 
those  cases  was  then  made,  and  it  was  said: 
"This  court  is  concluded  by  these  decisions, 
and  hence,  mu^t  declare  section  165,  supra. 
In  so  far  as  It  applies  to  foreign  corpora- 
tions seeking  to  engage  In  Interstate  com- 
merce in  this  state,  inoperattre  and  void." 
Nothing  whatever  Is  said  In  the  opinion  upon 
the  contention  made  that  the  stetute  seeks 
to  Impose  a  tax  npon  property  of  the  com- 
pany without  the  state,  and  that  question 
will  now  be  treated  as  res  Integra. 

That  the  fee  demanded  by  section  166  Is 
not  a  property  tax  at  all  Is  plainly  apparent 
ArUde  12  of  our  stete  Constitution  provides 
for  public  revenue  to  be  raised  by  taxation. 
Section  1  enjoins  npon  tbe  Legislature  the 
duty  to  prescribe  such  regulations  as  will 
secure  a  just  valuatioa  for  taxation  of  all 
property,  except  such  as  la  or  may  be  ex- 
empt Sections  11  and  7  provide: 

"Sec.  11.  Taxes  shall  be  levied  and  col- 
lected by  general  laws  and  for  public  purpos- 
ed only.  They  shall  be  uniform  tipon  the 
same  dasa  of  snbjecte  within  the  territorial 
Umite  of  the  authority  levying  the  tax.** 

"Sec.  7.  The  power  to  tax  corporations  or 
corporate  property  shall  never  be  relinquish* 
ed  or  suspended,  and  all  corporations  In  this 
state,  or  doing  business  ther^,  shall  be  sub- 
ject to  taxation  for  state^  cotnty,  school. 
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mnDldpoI  and  other  puiposes,  on  real  and 
personal  property  owned  or  used  by  them  and 
not  by  this  Constitution  exempted  from  taxa- 
tion." 

The  rate  of  taxation  for  state  purposes  Is 
fixed  by  section  9,  as  amended,  and  can  never 
exceed  2^  mills  on  ea.cb.  dollar  of  valuation. 
The  property  exempt  from  taxation  Is  enumer- 
ated In  section  2499,  Revised  Codes.  Section 
2502  provides:  "Ail  taxable  property  must  be 
assessed  at  Its  fall  cash  value.  •   *   •  " 

[1]  The  fee  demanded  by  section  16S  is 
graduated  according  to  the  par  value  of  the 
company's  capital  stock,  without  reference 
to  the  full  cash  value  of  the  proper^  owned 
by  the  corporation.  For  Instance:  A  corpo- 
ration with  a  capital  stoc^  of  $100,000  is  re- 
quired to  pay  only  $50,  thoagb  its  property 
represented  by  that  capital  stock  may  be 
worth  a  million  dollars.  Furthermore,  tbls 
fee  is  not  a  recurring  one;  it  is  demanded 
but  once.  That  the  (Legislature  did  not  treat 
it  as  a  property  tax  is  Indicated  by  the  fail- 
ure to  provide  any  means  for  its  collection. 
A  foreign  corporation  may  be  denied  admis- 
sion here,  but  it  cannot  be  made  to  pay  the 
fee  in  the  same  sense  that  any  other  taxpay- 
Ing  individual  or  corporation  may  be  coerced 
Into  paying  property  taxes.  Tbls  fee  does 
not  become  a  lien  upon  any  property  which 
the  corporation  may  have  In  this  state,  as 
does  a  property  tax  under  section  2600,  Re- 
vised Codes.  The  amount  of  this  fee  Is  fixed 
by  law  and  does  not  vary  from  time  to  time, 
while  the  rate  of  taxation  for  property  taxes 
Is  fixed  by  the  Legislature  for  the  state  and 
by  the  county  boards  for  the  respective  coun- 
ties, and  varies  from  year  to  year  with  the 
necessities  for  greater  or  less  revenue.  These 
considerations  justify  our  conclusion  that 
the  fee  Is  not  a  property  tax.  It  is  an  im- 
post, an  exdse,  or  a  license  tax  exacted  of 
every  corporation,  domestic  as  well  as  for- 
eign, engaged  In  intrastate  business,  for  the 
privilege  of  doing  business  within  this  state, 
enjoying  the  protection  of  our  laws  and  the 
pecuniary  advantages  aiforded  by  our  mar- 
kets. It  is  authorized  by  our  state  Constitu- 
tion, which  declares:  "The  legislative  as- 
sembly may  also  impose  a  license  tax,  both 
upon  persons  and  upon  corporations  doing 
business  in  the  state."  Article  12,  %  1.  The 
par  value  of  the  capital  stock  is  merely  made 
the  standard  or  measuring  rod,  upon  the  as- 
sumption, whether  justified  or  not,  that  the 
advantages  gained  by  corporations  in  trans- 
acting business  within  tMs  state  wlU  be  In 
some  measure  proportioned  according  to  the 
amount  of  their  capital  stock. 

We  are  unable  to  appreciate  the  distinction 
attempted  to  be  made  by  the  Supreme  Court 
of  the  United  States  between  the  Kansas 
statute,  considered  In  Western  Union  Tel. 
Co.  V.  Kansas,  above,  and  held  to  impose 
a  general  tax  upon  all  of  the  property  of  the 
company,  and  the  statute  of  M'assachusetts, 
considered  In  Baltic  Mln.  Co.  v.  Common- 
wealth, 231  U.  S.  68.  34  U.  S.  15.  58  L.  £0. 


— ,  and  held  to  be  a  mere  excise;  bat,  If  w« 
have  accurat^y  characterised  onr  section  130 
above,  the  latest  pronouncement  by  tliat  court 
justifies  the  existence  of  our  i^tute  and  th« 
method  employed  for  determining  tlie  amount 
of  the  tax.  It  may  be  that  our  legislation  1b 
unwise  In  failing  to  fix  a  reasonable  limit  vtjh 
on  the  amount  to  be  exacted  from  any  ona 
corporation;  but,  if  the  authority  Is  locked 
in  Che  state  to  exclude  the  relator  altogether 
or  to  impose  such  terms  to  Its  admission  here 
as  may  seem  expedient,  then  the  amount  of 
the  fee  affords  no  tenable  ground  of  opposi- 
tion to  the  validity  of  the  statute;.  If  the 
amount  demanded  is  more  than  the  local,  pri- 
vate business  of  relator  will  justify  It  pay- 
ing, the  tax  can  be  avoided  altogether  by  a 
renunciation  of  Its  Intention  to  do  such  busi- 
ness. The  state  does  not  seek  to  compel  it 
to  engage  in  business  here,  nor  does  it  at- 
tempt to  collect  this  fee  in  the  sense  that 
property  taxes  or  ordinary  debts  may  be  en- 
forced. It  merely  says  to  the  relator:  Yoa 
may  engage  in  local,  private  business  in  Mon- 
tana  If  you  conform  to  the  conditions  im- 
posed ;  otherwise  yon  must  stay  out 

[2]  If  any  one  question  can  ever  be  deemed 
settled,  this  one  ought  to  be  settled,  viz.: 
That  a  foreign  corporation  engages  in  purely 
local,  private  business  in  this  state  as  a  mat- 
ter of  grace  on  the  part  of  the  state,  and  not 
as  a  matter  of  right  on  the  part  of  the  cor- 
poration. From  the  decision  In  Bank  of  Au- 
gusta V.  Barle,  13  Pet.  586,  10  U  Ed.  274.  to 
the  present  day,  that  principle  baa  been  an- 
nounced so  often  that  further  discussion  of  it 
ought  to  be  deemed  foreclosed. 

In  Paul  v.  Virginia.  8  Wall.  168,  19  L.  Ed. 
357,  the  court  In  considering  the  statos  of  a 
foreign  corporation,  said:  "The  recognition 
of  its  existence  even  by  other  states,  and  the 
enforcements  of  Its  contracts  made  therein, 
depend  purely  upon  the  comity  of  those  states 
— a  comity  which  is  never  extended  where 
the  existence  of  the  corporation  or  the  exer- 
cise of  Its  powers  are  prejudicial  to  their 
Interests  or  repugnant  to  their  policy.  Hav- 
ing no  absolute  right  of  recognition  In  other 
states,  but  depending  for  such  recognition 
and  the  enforcement  of  its  contracts  upon 
their  assent  It  follows,  as  a  matter  of  course, 
that  such  assent  may  be  granted  upon  such 
terms  and  conditions  as  those  states  may 
think  proper  to  impose.  They  may  exclude 
the  foreign  corporation  entirely;  they  may 
restrict  its  business  to  particular  localities; 
or  they  may  exact  such  security  for  the  per- 
formance of  its  contracts  with  their  citizens 
as  in  their  judgment  wfU  best  promote  the 
public  interest  The  wbole  matter  rests  In 
their  discretion." 

In  Hooper  v.  California,  155  U.  S.  64S, 
15  Sup.  Ct  207,  39  L.  Ed.  297,  there  was  in- 
volved the  right  of  the  state  to  exact  a  li- 
cense fee  and  certain  security  from  a  foreign 
corporation  seeking  to  engage  in  business  in 
California,  and  of  that  right  the  court  said; 
*The  state  of  California  haa  the  power  to 
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exejode  fwelgn  In  io  ranee  comtumlea  alto- 
setber  from  her  territory,  whether  they  were 
formed  for  the  purpose  of  doing  a  fire  or  a 
marine  baslness.  She  baa  the  power,  If  she 
allows  any  stMli  eompanles  to  enter  her  oon- 
flnes,  to  determine  the  conditions  <Ht  which 
the  entry  shall  be  made.  And,  as  a  neces- 
sary conseqnence  of  her  possession  of  these 
powws,  she  has  the  ri^t  bo  enforce  any  con- 
ditlona  imposed  by  her  laws  as  [HwUmliiary 
to  the  transacttou  of  boslnesa  within  her  con- 
fines by  a  foreign  corporation,  whether  the 
business  Is  to  be  carried  on  tbrongb  officers 
or  through  ordinary  agoits  of  the  company, 
and  die  has  also  the  farther  right  to  prohibit 
a  dtisen  from  contracting  within  her  Juris- 
diction with  any  foreign  company  wbldi,  has 
not  aoqnlred  the  prlrllege  of  engaging  In 
bnslneBs  therein,  cither  in  his  own  behalf  or 
throogA  an  agent  onpoirered  to  that  «id.** 
Tbo  doctrine  was  reaffirmed  in  Watera-Plerce 
OU  C30.  T.  rPezaa.  177  U.  S.  28.  20  Sap.  Gt. 
61&  44  U  Ed.  607. 

No  right  goaranteed  by  Uie  CooMltntion  of 
the  United  States  has  been  fonnd  more  oon- 
Tenlently  nseful  to  corporations  than  the 
proTiaton  conferring  t^Km  federal  conrts  Jn- 
risdlMlni  of  oontroTMrsleB  aridng  betwera 
cltlseas  of  differ^t  states,  and  yet  a  state 
statote  has  been  upheld  wUcb  provides  for 
rert^Eing  the  license  of  a  foreign  cotpmation 
engaged  hi  local,  iwtrato  bnstness.  If  It  re- 
moTes  a  canse  to  the  federal  courts.  Doyle 
T.  Continental  ina  Co.,  M  U.  8.  538,  24  L. 
Ed.  148;  SecDilty  Mat  Life  Ins.  Go.  t.  Pre- 
wltt,  208  U.  8.  246^  26  Snp.  Ct  619,  60  L. 
Ed.  1018.  6  Ann.  Cas.  817. 

Tba  forgoing  would  seem  to  Justify  the 
cmdiudon  that,  in  the  absence  of  any  con- 
tract ziKht  on  the  part  of  this  rdator  to  en- 
gage tn  bnslneBS  here,  the  state  might  ez- 
dnde  it  altogether,  and,  as  the  corollary  of 
that,  might  accomplish  the  same  purpose  by 
attaching  impossible  conditions,  or  conditions 
altogetber  unreasonable,  or  wblch  transgress 
•raie  oonstitotional  guaranty  secured  to  the 
conipaoy  in  the  state  of  Its  domicile. 

However,  in  Baltic  Mto.  Co.  t.  Oommm- 
wealth,  above,  the  authority  of  the  stete  over 
the  foreign  corporation  aivears  to  be  made 
to  dcpNUl  somewliat  upon  the  validly  of  the 
reason  whit**  It  assigns  for  Its  action,  as  evi- 
denced by  the  following:  "For  example,  a 
state  may  not  say  to  a  tordgn  corporation : 
Ton  may  do  bnslnesa  within  oar  borders  If 
you  iwrmlt  your  property  to  be  taken  with- 
out dne  process  of  law.  *  *  *  To  allow 
a  state  to  exercise  such  authority  wonld  per- 
mit it  to  deprive  of  fundamental  rights  those 
entitled  to  the  protection  of  the  Constitution 
tn  every  part  of  the  Union."  Whatever  may 
finally  be  determined  to  be  the  extent  of 
state  control  over  a  foreign  corporation  sit- 
uated as  relator  is,  we  are  satisfied  that  the 
exaction  demanded  In  this  Instance  does  not 
Infringe  upon  any  right  of  this  relator  which 
la  guaranteed  to  it  by  the  Constltatlon  or 
laws  of  the  United  States,  and  that  the  state 


may  rlj^itfally  say :  1^  may  come  into  this 
state  and  engage  in  local,  private  bnslnesB 
only  en  otmditlon  that  yon  -paj  the  fee  re- 
quired under  section  165,  above.  Kehrer  v. 
Stewart,  197  U.  S.  60,  25  Sup.  Ot  403.  4ft  I^. 
Ed.  668;  Allen  v.  Pullman  Co.,  191  V.  S.  171, 
24  Sup.  Ct  89,  48  L.  Ed.  134;  Pullman  Go. 
V.  Adams,  180  U.  S.  420.  28  Sup.  Ct.  494,  47 
L.  Ed.  877. 

[I]  But  It  Is  urged  tbat,  since  section  166 
above  has  been  declared  to  be  Invalid,  the 
Secretary  of  State  did  not  have  any  authori- 
ty for  demanding  the  fee  which  he  attempt- 
ed to  collect  in  this  instance.  Assuming  the 
premise,  tbe  conclusion  Is  inevitable ;  but  we 
are  not  prepared  to  agree  with  counsel  that 
section  166  was  held  to  be  Invalid  In  the 
Swlndlehurst  Case,  above,  though  it  must  be 
conceded  at  once  that  there  is  to  be  found.  In 
the  language  employed  in  the  opinion,  some 
Justlflcatlon  for  the  argument  now  advanced. 
That  was  an  action  to  recover  a  filing  fee 
paid  under  protest,  and  t^e  one  question  pre- 
sented for  determination  was:  Can  the  Sec- 
retary of  State  demand  the  fee  mentioned 
in  section  165,  snbds.  IT  and  X,  from  a  for- 
eign corporation  seeking  to  engage  in  inter- 
state commerce  In  this  state?  We  held  that 
he  cannot,  because  to  permit  Mm  to  do  so 
would  impose  a  burden  upon  Interstate  com- 
merce, and  we  epitomized  our  conclusion  in 
the  one  sentence :  "This  court  *  ♦  • 
must  declare  section  165,  supra,  in  so  fat 
as  It  applies  to  fordgn  corporations  seeking 
to  engage  in  Interstate  commerce  In  this 
state,  Inoperative  and  void."  In  our  opinions 
we  do  not  always  employ  language  exactly 
apposite.  The  result  rather  than  the  form 
of  expression  is  the  factor  kept  In  view,  and 
is  the  factor  whiCh  ought  to  be  conddered 
alone  In  determining  what  was  decided  In 
any  given  case-  Bu^  If  we  erred  in  our 
torm  of  expression  or  in  the  reasons  which 
prontpted  our  conclnalon,  no  false  pride  will 
deter  us  in  the  least  from  making  correction 
at  tSte  earlleat  possible  (^partOBtty. 

[4]  It  Is  an  elementary  rule  of  constlta- 
tional  law  and  of  statutory  construction  that 
the  court  shall  adopt  that  coos  traction  of  a 
glToi  state  statute  wUdi,  wltboat -doing  vio- 
lence to  the  fair  meaning  of  the  words  used, 
brings  the  statate  into  harmony  with  the  pro- 
visions of  the  Constitution  and  laws  of  the 
United  Stetea  Grenada  Gountv  Snperviam 
V.  Brogdea.  112  U.  &  261,  S  8n»,  Ot  12S.  28 
L.  Ed.  704.  It  win  not  be  assumed  that  our 
Legislature  Intended  to  usurp  powers  pro- 
hibited to  It  (Bykes  ▼.  Mayor,  BS  Miss.  US) ; 
and,  sbwe  it  had  been  determined  long  prior 
to  the'enactmrat  of  section  165,  above,  that 
such  an  exaction  from  an  interstate  carrier 
could  not  lawfully  be  made  by  a  stete,  we 
must  assume  that  our  lawmakers  legislated 
In  view  of  the  declared  policy  of  the  law  and 
Intended  to  include  only  such  foreign  corpo* 
rations  as  could  lawfully  be  subjected  to 
state  regulation  or  controL 
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[I]  It  Is  tfve  the  terms  ased  In  section 
mn  sraieial,  "any  foreUn  corporatton'* ;  but 
tbese  general  words  are  to  be  coostroed  so 
as  to  bring  tbe  statate  Into  harmony  with 
controlling  statntory  or  constltational  provi- 
sions rather  than  to  attach  to  them  a  mean- 
ing which  assumes  that  the  legislative  as- 
sembly Intended  to  usurp  a  power  spedflcal- 
ly  denied  to  It  by  the  Constitution  of  the 
United  States.  Marshall  t.  Grimes,  41  Miss. 
27.  Tills  rule  was  enforced  In  Ford  t.  Great 
Falls,  46  Mont  292.  127  Pac.  1004.  where  we 
considered  the  provisions  of  section  3386, 
Bevlsed  Codes,  wlilch  in  terms  subject  all 
property  within  a  given  district  to  ttu  tax 
for  special  ImproyementB.  We  held  that, 
since  the  Legislature  could  not  authorize  a 
tax  or  assessment  agHlnst  property  of  the 
United  States,  the  geneml  terms  of  tlie  stat- 
ute would  be  bdd  to  include  only  gncb  prop- 
oty  as  could  be  made  subject  to  tbe  assess- 
ment Tlie  distinction  between  section  165, 
above,  and  the  statute  considered  in  State  v. 
Northern  Pac.  Express  Co.,  27  Uont  419.  71 
Pac.  404,  94  Am.  St  Sep.  824.  and  the  as- 
sessment treated  In  State  v.  Western  Union 
TeL  Co.,  4S  Mont  446,  U7  Pac.  93.  Is  too 
clear  to  require  comment 

To  have  been  technically  exact  we  should 
bave  said  In  the  Swindl^urst  Case  that  sec- 
'ion  166  does  not  have  any  appUcaUon  to 
foreign  corporations  seeking  to  engage  in 
Interstate  commerce  in  this  state.  This  is 
our  lioldini^  and,  thus  stated,  the  statute  is 
left  intact  to  aroly  to  foreign  corporations 
over  which  this  state  has  the  right  to  ezer- 
dse  some  d^;ree  of  regulation  or  control. 

Our  conclusion  is  that  the  Secretary  of 
State  was  fully  Justified  in  demanding  the 
fee  under  subdivisions  IT  and  X  of  section 
160^  and  for  this  reason  the  motion  to  quash 
the  alternative  wrU  of  mandate  hraetofore 
issued  is  sustained,  and  this  proceeding  la 
dismissed. 

IMsmlssed. 

BBANTLT,  0.  X,  and  SAMNBB,  con- 
cur. 


LTON  V.  UNITED  STATES  FIDBUTT  ft 
OUARANTT  00. 

(Supreme  Court  of  Montana.    March  9,  1914.) 

1.  Receivebb  (S  218*)— Wbongfui,  Bxoeivek- 
SHIP8 — Right  of  Action  on  Boitd. 

To  authoiize  an  action  on  a  bond'  given  to 
procure  the  ex  parte  appointment  of  a  receiver, 
conditioDed  in  the  language  of  Rev.  Codes,  { 
6701,  for  parment  of  all  damexes  sustain- 
ed in  case  tbe  applicant  procured  the  appoint- 
ment wrongfully,  malldouBly,  or  ^thont  suffi- 
cient cause,  it  was  not  necessary  that  it-riiould 
be  adjudicated  on  a,  motion  to  vacate  the  receiv- 
ership that  the  appirintment  was  procared  with- 
out Bufficieot  cause;  and.  If  such  adjodication 
was  required,  the  Judgment,  lu  an  action  for  a 

Jtartnersbip  dissolutlou  and  accountiug,  adjudg- 
Dg  that  defendant  was  the  owner  of  tbe  prop- 
erty, and  that  plaiotiff  had  no  interest  Uierein, 
was  a  sufficient  adjudication  that  the  receiver- 
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ship  was  without  soffident  cause,  c^ecially  as 
a  receiver  will  be  appointed,  when  plaiutifE  pre- 
seats  a  sufficient  prima  fade  case,  without  in- 
quiring into  the  merits,  and  In  the  court's  dis- 
cretion may  not  be  vacated  though  the  essen- 
tial  equities  of  tbe  complaint  are  denied. 

[Ed.  Note.— For  other  cases,  aee  Receivers, 
Cent  Dig.  J  427 ;  Dec.  Dig.  S  218.*] 

2.  Receivebs  (8  68*)  — Monov  to  Vaoaxi  — 

D£KIUi>— CONOLUBIVEHESa. 

Ip  an  action  for  a  partnership  dissolution 
and  accounting,  an  order  denying  a  motion  to 
vacate  tbe  i^ointment  of  a  receiver  was  not 
concludva  that  tbe  appointment  was  rightful 
so  as  to  defeat  an  action  on  the  bond,  where  it 
was  determined  by  the  judgment  that  plaintiff 
had  no  interest  in  the  property,  as  the  only 
matters  involved  were  the  grounds  of  the  no- 
tion, which  could  not  present  the  xightfolness 
of  the  appointment  as  dependent  nptm  the  mer- 
its, and  the  merits  conld  only  be  finally  deter- 
mined at  the  triaL 

[Ed.  Note.— For  other  eases,  see  Receivers, 
Cent  Dig.  SI  97-102;  Dec.  Dig.  |  58.*] 

a.  Reckivebs  (1 218*)— WaoHoruz.  Bwsivbb- 
sHiPB—RxoHz  or  Aoxioir  oh  Bonu. 

In  an  action  for  a  partnership  dissolution 
and  accounting,  the  Judgment  adjudging  that 
plaintiff  had  no  interest  in  the  property,  and 
ordering  the  receiver  to  driver  it  to  defendant 
did  not  recognize  the  valitUtr  of  the  receiver's 
appointment  so  as  to  defeat  an  action  on  the 
receivership  bond,  because,  instead  of  discharg- 
ing  the  receiver,  It  gave  him  a  lien  on  the  prop- 
erty for  his  feeS;  and  required  him  to  make  a 
further  report,  smce  he  conld  not  be  discharg- 
ed until  the  property  was  delivered  and  a  report 
thereof  made  to  the  coart;  hia  right  to  fees, 
costs,  and  disbursements  did  not  depend  upon 
the  propriety  of  iua  appointment  and  the  pro- 
vision giving  him  a  Uen  on  the  property,  Uiouch 
erroneous,  could  not  be  taken  advantage  of  in 
an  action  on  the  bond. 

[Ed  Note.— For  other  eases,  see  Becetvers, 
Cent  Dig.  S  427;  Dec  Dig.  J  218.*] 

4.  Receivebb  (f  67*)— WaoiforcTL  Bxobxvxb- 
BHiPs— RioHT  OF  Action  on  Bond— Bbtop- 

PEL. 

In  an  action  for  a  partnership  dissolution 
and  accotmting.  an  order,  denying  a  motion  to 
vacate  the  ex  parte  appointment  of  a  receiver, 
based  on  procedural  grounds,  not  being  conclu- 
sive that  there  was  sufficient  cause  for  the  re- 
ceivership, defendant's  failure  to  appeal  there- 
txom  did  not  estoit  him  to  question  the  pro- 
priety of  the  appmntment  in  an  action  on  the 
receivership  bona. 

[Ed.  Note.— For  other  cases,  see  Becetvers; 
Ctnt  Dig.  I  96;  Dec.  Dig.  {  67.*]  • 

5.  Jttdqmekt  a  731*)  —  Conclusiveness  — 
Mattbbs  Oonoluded. 

Where,  in  an  action  for  a  partDerahip 
■olution  and  accounting,  in  which- defendant  de- 
nied the  partnerehlp  and  claimed  to  own  the 
property  involved,  plaintiff  alleged  the  value  of 
the  property  to  be  f4,000,  while  defendant  de- 
nied that  its  value  exceeded  (1,600,  a  judgment 
in  defendant's  favor  was  not  conclusive  as  to 
the  value  of  the  property  so  as  to  defeat  a  re- 
covery on  the  receivership  bond,  in  excess  of 
$1,600;  the  judgment  not  findiiig,  and  it  not 
bemg  necessary  to  a  determination  of  the  is- 
sues, that  it  should  find  the  value  of  the  prop- 
er^. 

riSd.  Note.— For  other  cases,  see  Judgment 
Gent  Dig.  H  1269,  1261;  Dee.  Dig.  |  TBI.*] 

6.  Bbciuvebs  (S  218*)— Estoffei.  bt  Recobd 
—Pleadings. 

In  an  action  for  a  partnerBhip  dissolution 
and  accounting,  in  which  the  issue  was  wbeth- 
er  plaintiff  had  an  interest  in  the  property,  an 
allegation  of  the  answer  as  to  the  value  of  the 
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proper^  cBd  not,  estop  defeodaot  to  ihow  a 
greater  value  in  an  action  on  the  bond  given 
to  procan  the  ex  parte  appotntment  of  a  »• 
ceiTer,  but  at  moat  anonnted  to  a  atotameiit 
or  admiarion  of  a  fact  prorable  In  «videiia& 

[E^  Notei^For  other  caaas.  aea  Bac^vers, 
CeDt.  Die  i  427;  Dee.  DisTTm*] 

7.  RECDVZBfi  (S  2U*}— Wbonofux.  Recsiveb- 
smps— Action  on  Bond— Damages. 

Where  a  receiver  appointed  in  an  action 
retomad  taSg  part  of  the  pRuwitr  ddiverad  to 
Ua,  daiming  titat  the  remainder  una  loat  or 
destroyed,  tnough  it  was  not  shown  that  the 
loss  was  dae  to  his  ftinlt,  or  could  not  have 
occurred  without  his  fanit,  its  valae  was  re- 
coverabla  in  an  aetkm  <»i  the  raoelrerabip  bond, 
conditioned  In  the  language  of  Bev.  Codes,  | 
6701,  for  the  pa-yment  of  all  damages  sustained 
bj  reason  of  the  appointment  of  the  receiver, 
smce  the  loaa  oeeorred  because  of  the  recelv- 
•nhip. 

[Ed.  Notaw— Pf>r  other  cases,  see  Bee^verat 

Cent.  Dig.  {  422 ;  Dec  Dig.  J  212.*] 

Appeal  from  District  Oourt,  J^eiB<m  Ooun- 
tj;  J.  B.  Polndexter,  Jndge. 

Actbm  by  Jolin  W.  Lyon  against  tlie  Unit- 
ed Stataa  Fidelity  &  Ouaranty  Company. 
Prom  a  Jodgment  for  plaintiff  and  an  order 
denying  a  turn  trial,  defendant  appeals.  Af- 
flrmed. 

Qmm,  Baadt  &  Hall,  of  Hdena,  for  kmtA- 
lant.  Ike  B.  O.  Pace,  ot  Whitehall,  for  re- 
spondent 

SAMNEB,  J.  Action  on  a  bond  ariaing  out 
of  the  following  circumstances:  One  Per- 
ilne  broBi^t  salt  in  the  district  court  of 
Deer  Lodge  county  agaiiut  J.  W.  Lyon,  the 
napoDdait  on  this  appeal,  alleging  the  exist- 
ence of  a  oopartnwship  between  himself  and 
Lyon  in  the  business  of  contract  grading  and 
roadwork,  and  In  the  ownership  of  23  head 
of  horses  and  certain  grading  eauipment,  all 
of  the  raloe  of  14.000,  all^^  that  Lyon  had 
applied  all  the  receipts  and  profits  of  the 
business  to  his  own  use,  and  had  refused  to 
account  for  the-  aame,  allying  that  Lyon 
was  about  to  ranove  the  property  from  Deer 
Lod^  county,  and  tiiat  there  was  immediate 
danger  of  the  pn^terty  being  removed  beyond 
the  Jurisdiction  of  the  court,  and  lost,  ma- 
terially injured,  destroyed,  axid  unlawfully 
disposed  of,  and  praying  for  a  dlaatdutim  of 
ttte  partnership,  for  an  accounting,  and  for 
the  appcdntmoit  of  a  rec^Ter  to  take  charge 
of  the  property,  sell  it,  pay  Uie  liabUities  of 
the  flnn,  and  divide  the  surplus.  On  August 
18,  1908,  an  order  ex  parte  was  made  by  the 
court  for  the  appointment  of  a  recelrer  to 
take  cbarge  of  and  preaerre  said  pn^kerty. 
On  August  22,  1908,  one  Calvert  was  Clothed 
with  that  authority^  but  before  he  was  per- 
mitted to  take  possuaion  of  the  property,  the 
court,  on  November  14,  1908,  required  Per- 
rlne  to  file  the  bond  ^ilch  forms  the  basis  of 
the  present  action.  This  bond  was  executed 
by  PerriDe  and  the  appellant,  the  United 
States  Fid^ty  &  Guaranty  Company,  for  the 
sum  of  $3,000,  and  oonditlmied  for  the  pay- 
ment to  Lyon  of  all  damages  he  might  sus- 


tain by  reason  of  the  appeintuLent  of  the  zor 
ceiver  and  the  entry  by  the  receiver  upon  his 
duties^  if  such  apiTolntment  was  procured 
"wrongfully,  maliciously  or  without  sufficient 
cause."  The  receiver  took  possession  of  ttie 
property  on  December  1,  1903.  Thereafter 
Lyon  answered,  in  effect  denying  the  part- 
nership, or  any  ownership  or  interest  of 
Perrlne  in  the  property.  On  May  26,  1910, 
the  cause  of  Perrlne  v.  loron,  having  been 
removed  to  flie  district  court  ot  JefCerson 
county,  was  called  for  trial,  but  Perrine  cUd 
not  appear,  aqd  was  not  represented,  where- 
upon Lyon  submitted  evidence  In  support  of 
his  contentions,  and  Judgmoit  by  the  oourt 
was  entered  decreeing  tJie  sole  ownership  of 
the  property  to  be  in  him,  ordering  the  re- 
ceiver to  deliver  the  property  to  I^on,  be  to 
hold  it  subject  to  the  lien  of  the  receiver  for 
his  fees,  costs,  and  disbursements.  On  May 
27,  1910,  Ly<m  made  demand  upon  the  re- 
ceiver for  the  proper^,  and  on  June  1, 1910, 
the  receiver,  having  bad  possession  of  the 
property  about  18  months,  delivered  to  Lyon 
IS  bead  of  horses  and  part  of  the  eauiiHuent 
The  j?zesent  action  was  commenced  on 
July  8,  1911.  The  complaint,  besides  set- 
ting up  the  fbt^^oing  facts,  alleges  that  the 
allegations  of  Perrlne's  complaint  were  will- 
fully false  and  made  maliciously  and  without 
sufficient  cause;  that  Perrlne  procured  the 
appointment  of  the  receiver  wrongfully,  ma- 
lidonsly,  and  without  sufficient  cause;  that 
in  conseqnoice  of  the  appointment  of  the  re- 
ceiver, Lyon  has  been  damaged  as  follows: 
(3,000,  the  value  of  the  property  not  return- 
ed to  him  by  the  recover;  93,000,  t2ie  value 
of  the  use  of  the  property  while  in  the  bands 
of  the  receiver,  and  fl,000  in  money  and 
time  expended  defendine  himself  against  the 
acUon  of  Perrine  and  the  receivership  there- 
in, that  the  receiver  has  a  claim  against  the 
property  amounting  to  9BjBX)0t  and  that  de- 
mand was  made  upon  Perzlne  and  the  ap- 
pellant surety  company  to  pay  the  penal 
sum  ot  the  bond,  but  this  they  have  wholly 
foiled  and  refused  to  da  A  donurrer  to  the 
complaint  was  overruled,  and  the  appellant 
answered.  Joining  Issue  upon  certain  aUega> 
tions  of  12ie  comidalnt;  the  burden  of  the 
answer,  however.  Is  that  on  September  S, 
1908,  Lyon  ffied  in  the  suit  of  Perrlne  v. 
Lynch  a  motion  to  vacate  the  ord^  appolnt- 
Ing  the  receivw,  upon  the  ground  of  the  in- 
Buffidlen(*y  of  the  application  therefor,  and 
on  the  ground  ttmt  no  bond  had  been  exacted, 
as  required  by  section  953  of  the  Code  of 
Civil  Procedure  (Bev.  Codes,  {  0701),  which 
motion  being  denied  and  not  appealed  from, 
Lyon  is  estopped  to  now  contend  that  the 
appointment  of  the  receiver  was  procured 
wrongfully,  maliciously,  or  without  sufficient 
cause,  and  that  Lyon  by  his  pleading  in  Per- 
rine V.  Lyon  denied  that  the  value  of  Uie 
propraty  was  to  exceed  $1,500,  and  alleged 
the  cost  of  the  same  to  have  been  $1,400,  by 
which  denial  and  all^tlon,  as  well  as  by 
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the  Jndgment  In  Penlne  t.  Lyon,  Oie  latter 
Is  estopped  to  now  contend  that  said  prop- 
erty had  any  greater  value  than  $1,600  when 
ttie  recelTer  took  possession  ot  the  same. 

Upon  the  trial  no  attempt  was  made  to 
estahUsb  the  Item  of  $1,000,  damages  for 
loss  of  time  and  money  expended  in  the  de- 
fense of  Ferrlne's  snlt;  but  the  canae  was 
submitted  upon  the  ralue  of  the  property 
not  returned,  and  upon  the  value  of  the  use 
of  an  the  property  daring  the  receiver's  pos- 
session of  it.  The  verdict  awarded  respond- 
ent $2,700  and  jndgmrait  was  entered  accord- 
ingly. Motion  for  new  trial  was  made  and 
deided;  hence  these  appeals. 

Assignment  la  made  of  11  alleged  errors,  by 
which  it  la  sought  to  present  three  questlans, 
viz.:  Is  this  action  maintainable  upm  the 
pleadings  and  the  record?  Was  It  permlsai- 
tde  fbr  the  reE^KmOent  to  assot  any  value 
for  Oxe  property  In  excess  of  $1,600?  Was  It 
error  to  receive  evldmce  and  to  instruct  the 
int7  concerning  the  value  of  the  property  not 
returned  by  the  lecdver  to  the  respondent? 

[1]  1.  It  18  cont»ded  that  this  action  is 
not  maintainable  upon  the  face  of  the  record, 
because  it  was  necessary  to  allege  and  prove 
an  adjudication  In  Perrlne  v.  Ijyon  ISiat  the 
an>ointineit  of  the  recover  was  procured 
wrongfnlly,  maliciously,  or  wltiiout  sufficient 
cause ;  and  this,  it  Is  said,  not  only  does  not 
appear  from  the  complaint,  but  Is  spedflcally 
negatived  by  the  resp<Hident^s  admission  that 
he  did  mon  to  vacate  the  appointment,  that 
his  motion  vnu  dmled,  and  that  he  failed  to 
take  an  appeaL  The  argument  is  that  the 
receivership  must  he  formally  vacated  in 
primary  suit,  either  upon  motlrai  In  the  court 
of  original  jurisdiction  or  npon  a):q>eal,  that 
tlie  order  of  the  district  court  denying  the 
moUon  to  vacate  was  an  adjufflcatlon  in  fa- 
vor of  ttM  appointment,  since  no  ai^peal  was 
taken,  and  that  the  present  attonpt  of  the 
reQKmdent  to  charge  the  appointment  to  have 
been  made  wroiwfuUy,  maliciously,  or  with- 
out sufficient  cause  Is  a  collateral  attack. 

The  bond  which  forms  the  basis  of  this  ac- 
tion was  given  pursuant  to  the  provisions  of 
section  8701  of  the  Revised  Codes;  it  is  con- 
ditioned, as  tliat  statute  provides,  for  the 
payment  of  all  damages  sustained  *^n  case 
the  applicant  shall  have  procured  such  ap- 
pcdntment  wrongfnlly,  malldonsly  or  wlUiout 
snfflclent  cause."  We  see  nothing  In  this 
language  to  Indicate  that  a  qpeciflc  finding 
in  the  primary  suit  against  the  propriety  of 
the  receivership  is  an  essential  prerequisite 
to  an  action  upon  the  bond,  and  we  look  In 
vain  for  any  intimation  tbat  snch  finding 
must  he  In  the  nature  of  an  order  npon  mo- 
tion to  vacate.  What  the  stetute  requires, 
and  what  tdie  bond  expresses  as  a  condition 
of  liability,  is  a  tact,  viz.,  that  the  appoint- 
ment was  procured  wrongfully,  maliciously, 
or  without  sufficient  cause;  and,  assuming 
that,  to  steto  a  cause  of  action  of  this  kind, 
the  complaint  must  show  an  adjudication  of 
that  i&ct  in  the  primary  suit,  it  does  not  fol- 


low tAat  ratih  ad^idlcatttm  must  in  every 
case^  occur  in  response  to  a  motion  to.  vacat^ 
or  that  it  cannot  belmoUi^  in  the  final  Judg- 
ment. 

In  the  case  of  FBgett  v.  Brooks,  140  Ala. 
3T  SoUISl  268,  relied  on  by  appellant, 
the  condition  of  the  bond  was  t^t  required 
by  the  statute  of  Alabama,  viz.,  the  obligees 
"shall  pay  or  cause  to  be  paid  all  damages 
whldi  any  persrat  may  suffer  by  Hie  appoint- 
ment of  such  receiver  If  snch  appointment  be 
vacated.'*  The  cause  In  which  tbe  recover 
was  apptrinted  was  determined  upon  final 
hearing  adversely  to  the  cmnplalnants,  and 
their  bill  was  dismissed;  but  no  order  was 
made  vacating  the  aiv^^tment  of  the  re- 
ceiver. Tin  court  said :  "TbB  question  pre^ 
sented  Is  wheth^  a  final  decree  upon  the 
merite  dismissing  the  complalnantfs  bill, 
without  more,  operated  to  vacate  tba  ap* 
polntment  of  the  receiver  within  the  meaning 
of  the  statute  and  the  ctmditlon  of  the  bond. 
It  cannot  be  seriously  doidited  Hiat  Oe  bur- 
den is  upon  tlie  iriaintlfDB  to  Khow,  by  avec^ 
menta  and  proot  in  order  to  ratlOe  them  to  • 
recovery,  that  the  appointment  of  the  reesiw 
was  vacated.  His  removal  or  diacha^.  If 
It  be  conceded  that  audi  was  the  effect  of 
the  decree,  will  not  suffice.  There  Is  a  clear 
distinction  between  vacating  the  appointment 
of  a  receiver  and  his  removal  or  discharge. 

*  *  *  To  vacate  tiie  appointment  is  to  set 
aside  the  order  of  appointment  because  im- 
providently  granted,  the  motion  for  which 
is  based  <m  the  drcnmstancea  and  condlUons 
attending  tbe  aivotntment.  •  •  •  The 
statutory  requirement  of  giving  tills  bond 

*  *  *  was  idmply  to  afford  Indomilty  to 
a  par^  who  has  suffered  damages  by  reason 
of  the  Improvident  appointment  of  a  receiver, 
and  who  has  availed  himself  of  ttie  opportu- 
nity afforded  him  by  the  statutes  of  having 
the  aiK)ointment  vacated  an  order  of  the 
chancellor  or  of  this  court"  Gonnsel  for  ap- 
pellant assert  that  the  effect  of  Alabama 
and  Montana  sta^tes  Is  the  same,  because 
one  way  of  establishing  tliat  a  receivership 
was  wrongfully  procured  is  by  an  order  of 
vacation;  but  surely  this  asserticm  answers 
Itself.  Our  statute  requlrea  a  fact;  the  Ala- 
bama statute  requires  an  order  of  a  specific 
kind;  ours  is  directed  to  the  wrongful  act 
of  a  party,  tlielrB  to  the  impro^dent  act  of 
the  court;  ours  emphasizes  anbstence,  theirs 
form.  Whatever  may  be  thought  of  the  gen- 
eral reasoning  of  the  Pagett  Case,  it  la  ex- 
pressly grounded  upon  a  provleifm  so  mneh 
narrower  than  ours,  both  in  letter  and  in 
spirit,  that  the  decision  cannot  have  any 
valne  as  a  precedent  fbr  us. 

Since  our  statute  Is  deigned  to  provide  in- 
demnity against  wrongful  reccdveishlp^  it 
has  special  application  to  Uiose  cases  in 
wMch  the  appointment  is  wrongful  because 
the  plaintiff  bad  no  rlgbt  ttiereto  upon  the 
merits.  But  this  fiict  la  not  finally  determin- 
able anywhere  short  of  trial.  Receivership 
is  an  extraordinary  remedy  of  ancillary 
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diaiacter;  It  fsnnot  1b  ttoeU  be  ths  nttlnwto 
oltfect  of  «  sbU;  bat  is  petmlaBdlde  ealy  Id  an 
action  pcnffloK  ftnr  aome  oftw  poRpOB^  and 
ite  diieC  reuan  for  Iti  aUowMiiM  is  to  ho» 
bend  tfae  piopeitr  In  UtlCBtton  for  the  bene- 
fit of  the  perKtti  who  aay  tw  iovaA  vttiXMl 
tbetfltou  Hot.  Oodas,  N  068»47(M;  Bnepe- 
OmnlMNiw  do.  T.  Bdtetdegs«F,  S2  Kent.  42A, 
sa  Pae  1024;  inOa.T.  Grand  ULand,  atc^ 
Oo^  08  NebL  222.  94  N.  W.  18S.  97  N.  W.  eU, 
ttL.B.A.781.U0ABk8t.  Bcip.  400^  4  ABB. 
Ga&  Ul  Hence  aach  allowance  In  no  wIm 
iflMto  the  malB  eoubtofear*  or  determines 
the  final  resolt  Hlcfa  en  Beo^Ten  (4th 
■d.)  I  6l  When,  thenion^  ttw  idalatlff  pre- 
lenta  a  mfldat  prtaaa  facie  caae,  the  fw*- 
der  will  nanally  be  made  witbont  inqalrtns 
Into  tbe  merits  of  the  case  at  large,  and  so 
abowlnc  upon  tbe  merits  wUch  the  def  aid- 
ant can  make  before  trial  will  abedatelr  en> 
title  blm  to  a  vacation  of  the  order.  84  Gtc. 
128, 160.  He  may,  upon  affidavits  before  an- 
Bwer,  or  190a  tbo  answer  If  It  has  been  filed, 
present  bla  motion  to  Tacafee  upon  tbe  cn>und 
that  the  wwentlal  eqoitiee  of  the  complaint 
have  been  denied;  he  may  support  hJs  mo- 
tion oral  evidence  npon  the  besxlns.  and 
his  motion  may  or  may  not  be  snmted.  In 
the  sound  discretion  of  the  conrt;  bttt,wbeth- 
er  granted  or  not,  the  parties  are  In  no  wise 
eoneliided  iqKm  tiie  intimate  QoestlonB  tavolv- 
ed.  34  Gyc  160,  161.  It  follows  that  to 
hold  a  technical  vacatton  of  the  order  of  ap- 
pointment prerequUite  to  the  maintenance  of 
an  actlcm  ct  this  kind,  alliiom^  the  rlght- 
fiflness  of  the  anwintment  may  depend  whol- 
ly upon  tfae  merits  of  tbe  plalntlfTa  dalm. 
we  must  deny  application  of  the  statute  to 
cases  which  It  was  clearly  liU«nded  to  cover, 
and  strip  the  Statute  of  tbe  greater  part  of 
Its  meaning.  TbiB  we  have  no  disposition 
and  no  authority  to  da 

Nor  does  any  oontndliag  reason  assert  it- 
self tor  Oa  ocmdution  tbtt,  in  a  case  where 
tbe  rlgfatfobiess  of  the  appointment  depends 
upon  the  merits  of  the  {tobitUTs  claim,  there 
must  be  any  express  adjudication  against  tbe 
propriety  of  the  appointment  It  may  be,  as 
held  tn  Vergnson  v.  Dent,  46  Fed.  98,  that  the 
ultimate  de&at  ot  the  plaintiff  does  not  al- 
ways fStBbliidi  the  lnq»ro^riet7  (rf  tbe  ap* 
polntment;  but  one  cannot  rightfully  procure 
a  recover  fbr  property  In  whleh  he  baa  no 
Interest,  and  where  the  very  cause  of  action 
Is  a  <daim  to  ownership  or  Interest  in  the 
property,  where  the  right  to  a  receiver  la 
made  to  depend  upon  that,  and  where  the 
final  decree  apeciflcaUy  adjudges  the  owners 
Bhlp  <a  the  pnverty  to  be  In  the  defendant; 
It  seems  gratuitous  to  say  that  from  this  a 
finding  against  Oie  propriety  of  the  receiver- 
Bhip  cannot  be  implied,  or,  if  Implied,  can- 
not be  sufficient 

Counsel  dte  JosUn  v.  WlUiams,  76  Neb. 
094.  107  N.  W.  837,  112  N.  W.  843.  as  clearly 
sbowliv  "that  In  order  to  maintain  an  ac- 
tion on  ancb  a  bond,  it  must  first  be  Jadldal- 
jly  determined.  In  the  manner  provided  by 


law  In  tbe  origind  aeUsii.  ttwt  fbe  nealvtr 
was  wtongfttUy  mpstatsd."  Tbo  JosUb 
Case,  and  also  tbs  case  dted  thentai  as  tha 
leadlns  amUosUy  (Hnmly  r.  EtUettr  88  NebL 
201,  S7  N.  W.  inm  vase  dedded  under  a 
atatnCs  of  Nebxasln.  whldk  exstts  of  the  ap- 
plicant for  a  reoelver  a  btmd  to  pay  all  dam- 
acBS  snffSDBd  by  the  adverse  party  'In  case 
it  shall  bs  finally  deddad  that  tfae  ooder 
evtfitnettohavebewgraatod."  Ifthlaatat- 
ate  rsqalrea  an  express  finding  to  the  effect 
stated.  It  la  open  to  the  eoBunent  above  made 
mwn  the  statute  of  AUiama.  As*  a  matter 
of  fact  the  Nebraska  oonrt  merely  vedtee 
t^  It  was  finally  decided  that  the  order 
ongAt  not  to  have  been  granted,  without 
stating  how  such  deddon  was  made,  nor  la 
what  msnner  it  Is  provided  by  law  OoLt  such 
dedd<m  should  be  madc^  and  the  qoestlon  of 
the  form  such  decision  must  take  was  not  in- 
volved. 

Bo,  too,  our  own  case  of  Thornton-Thomas 
Co.  V.  Bretberton.  82  Uont  80,  80  Pac.  10. 
urged  88  persuasive  at  least.  Is  no  authority 
for  appellant's  contoitton.  There  the  ap- 
polntmrat  had  been  vacated  by  this  court 
vpon  appeal  for  insufficiency  in  the  prelim- 
inary showing.  Tbe  procedure  adopted  was 
doubtless  proper,  and  it  may  have  been  neo- 
eesary  in  the  particular  drcumstanees ;  but 
it  Is  nowhere  suggested  In  the  opinion  that 
such  is  the  ludlBpeasable  procedure  In  every 
case,  nor  that  it  is  always  necessary  to  have 
an  express  adjudication  ngaiwa^:  the  appoint- 
ment nor  that  tbe  final  Judgment  against  the 
plaintiff  in  the  primary  case  may  not  carry 
the  condushm  that  the  appointment  was  im- 
proper. 

[Z]  What  tbe  issues  wweln  Ferrlne  v.  Lyon 
Is  fnlty  set  forth  tn  tbe  pleading  at  bar; 
from  tiiem  we  learn  that  Perrine  sought  the 
recdversbip  to  protect  an  Interest  which  be 
claimed  In  the  pr(S>erty  as  part  owner  there- 
of, and  which  dalm  Lyon  denied,  asaertlng 
sole  ownership  in  himself.  When  the  court 
by  its  Judgment  determined  that  I^on  was 
the  owner,  It  necessarily  found  that  Perrine 
had  no  interest,  and  thertfore  no  soffldent 
cause  for  the  appointm^t  of  a  receiver.  As 
between  the  parties  to  thjs  action,  that  Judg- 
ment was  an  adjudication,  not  merely  of  the 
condudons  expresSBd,  but  of  everything  nec- 
essarily Induded  in  them.  Ber.  Oodss,  | 
7917;  Lokowlcfa  v.  Olty  of  Hdena,  46  Mont 
676. 329  Pac.  106S ;  Howell  v.  Bent,  48  Hont. 
— ^  18T  Pac.  49.  Aplilytng  tbe  same  principle 
to  the  order  made  in  Perrine  v.  I^on,  deny- 
ing I3ie  motion  to  vacate  the  appointment.  It 
may  be  conceded  that  sndi  order  was  rea  Ju- 
dicata against  tbe  respondent,  bnt  only  ao 
far  as  It  went  Since  the  only  matt«8  in- 
volved were  the  grounds  of  the  motion,  and 
dnoe  these  did  not  and  could  not  present  the 
rightfulness  of  the  appointment  .as  dependent 
upon  the  merits  of  the  case,  and  since  the 
merits  ot  the  case  could  not  be  finally  deter- 
mined save  at  the  trial,  such  adjudication  Is 
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Dt  no  flffadfe  i^on  tte  matter  as  now  pmsm^ 
«d.  ■  For  Ulte  reaMHM,  and  lnd«pendflntl7  ot 
others  wUcb  naggBtt  fbrnaaAvm,  the  conten- 
tion that  Oft  case  at  bar  U  a  cidlatwal  at- 
tack upon  the  order  cannot  be  sustained. 

[3]  It  Is  suggested,  howerer,  that  the  Judg- 
ment Itsdf  clearly  recognizes  the  validity  of 
the  appointment  because  It  does  not  dis- 
charge tile  recelTer,  but  gives  him  a  Hen  on 
the  property  for  Ms  fees,  and  requires  him  to 
make  further  r^orts.  As  to  this  it  is  auflS- 
«lent  to  say:  The  judgment  commands  the 
receiver  to  deliver  tiie  property  to  Lyon,  and 
he  could  not  be  discharged  until  this  was 
done  and  report  thereof  made  to  the  court; 
his  right  to  bis  fees,  costs,  and  disbursements 
did  not  depend  upon  the  propriety  of  tals  ap- 
pointment (Hlckey  V.  Parrot  S.  &  O.  Co.,  32 
Mont  148,  79  Pac.  «98, 108  Am.  SL  Rep.  610) ; 
be  was  entitled  to  have  them  fixed  by  the 
court,  and  this  could  not  be  done  without  a 
report;  the  clause  of  the  judgment  giving 
falm  a  lien  on  the  property  indicates  nothing 
save  an  error  against  Lyon,  of  which  appel- 
lant cannot  take  advantage  in  this  case. 

[4]  Some  argument  is  devoted  to  the  prop- 
osition that  title  respondent,  by  acquiescing  in 
the  order,  is  estopped  to  now  question  Its  pro- 
priety ;  and  in  this  connection  It  Is  said  tJiat 
"Lyon  was  not  obliged  to  leave  the  property 
in  the  possession  of  the  receiver" ;  he  could, 
by  appealing  from  the  order  refusing  to  va- 
cate the  appointment  and  filing  an  undertak- 
ing, have  procured  a  supersedeas,  and  there- 
by suspended  the  authority  of  the  receiver 
and  withdrawn  the  possession  of  the  prop- 
erty from  him.  While  the  respondent  moved 
to  vacate  the  order  appointing  the  receiver, 
basing  hlB  motion  upon  procedural  grounds, 
and  while  Ills  failure  to  appeal  from  the  or- 
^er  denying  that  motion  may  be  taken  as  an 
acquiescence  In  the  last  order  and  in  the  re- 
ceivership, so  far  as  it  depended  upon  the 
-grounds  presented  by  the  motion,  still  sudi 
acquiescence  cannot  be  extended  beyond  the 
-effect  ot  the  order  Itself.  As  we  have  held 
that  the  order  was  not  an  adjudication 
against  the  respondent  upon  the  propriety  of 
the  receivership,  so  far  as  it  depended  upon 
the  merits,  the  acquiescence  Is  of  no  Impor- 
tanoe. 

[6, 1]  2.  The  Issues  In  Perrlne  r.  Lyon 
were  whether  these  parties  were  partners, 
and  whether  Perrlne  owned  any  Interest  In 
the  prt^rty;  and,  although  Perrlne  did  al- 
the  value  of  the  property  to  be  $4,000, 
and  I^on  did  deny  that  It  had  any  value 
above  $1,600,  the  judgment  did  not  find,  nor 
was  It  necessary  to  a  detenalaatlon  of  the 
Issues  that  it  should  find,  the  value  of  the 
property.  The  respondent  therefore,  was  not 
barred  by  the  judgment  from  asserting  In 
this  case  that  the  property  was  of  greater 
value.  If  he  was  not  barred  by  the  judg- 
ment be  was  not  estopped  by  the  mere  plead- 
ing of  such  matter;  that  amounts  at  most  to 


the  atateisnt  or  aOndMon  of  an  tnOepend- 
«it  fact  presentable  in  evidence  against  him, 
and  to  be  conaUared  by  the  jniT  In  ftdng  tin 
amount  of  Us  damagea.  Petemon  v.  Warner, 
ft  Kan.  App.  288,  BO  Fao.  1091;  TbonqMon  r. 
Onrrler,  70  N.  H.  2G0,  47  Att.  76;  Posey  r. 
Hanson,  10  D.  a  App.  488;  HaU  v.  McNaUy, 
38  Utah,  600.  flB  Pac  TM.  We  see  no  error 
In  this  part  of  the  proceedings. 

[r]  8.  The  raoelver  vetonied  only  part  ot 
the  property  to  the  respondent  claiming  that 
the  remainder  waa  lost  or  destroyed,  me 
truth  of  this  claim  la  not  qnestloned;  it  was 
not  ctmtended  upon  the  trial  1^  any  tme  ttet 
such  loss  was  due  to  any  fault  of  the  re- 
ceiver, nor  does  It  appear  that  aveh  loas  coold 
not  have  occurred  wlthont  his  fault;  he  Is 
therefore  presumed  to  have  done  his  duty. 
Bat  ttie  loss  occurred,  and  it  occurred  be- 
cauae  of  the  recelvenddp ;  this  being  tro^  the 
charge  of  error  in  receiving  evidence  upon 
tile  value  of  the  property  not  returned  by  the 
receiver,  and  in  submitting  that  question  to 
the  jury  as  an  dement  of  damages,  ts  dis- 
posed of  by  the  reasoning  in  Thornton-Thom- 
as Co.  V.  Bietberton,  dted  above. 

The  juiUcment  and  order  anwaled  ftom  are 
affirmed. 

Affirmed. 

BRANTLY,  a  and  BOLLOWAY,  X, 
concur. 


BIANHATTAN  CO.  v.  WHITB. 
(Supreme  Court  of  Montana.   Feb.  28,  1914.) 

1.  Ttnanoy  ibt  GoincoN  (|  28*)  —  Mutual 
Rights  and  Liabhities— Repaibs. 

Where  the  owner  of  a  fractioDal  interest 
In  a  canal  and  water  r^ht  conveyed  land,  to- 
gether with  a  part  of  such  interest  by  a  deed 
which  provided  that  the  grantee  was  to  aaaume 
bis  proportionate  amount  of  the  coBt  of  main- 
taining; the  canal,  the  parties  were  tenants  In 
common,  and  the  grantor  could  not  charge  the 
grantee  with  any  expense  Incurred  in  rearing 
or  improving  the  canal  except  by  consent,  or,  In 
case  of  necessity,  upon  prior  notice  to  the  gran- 
tee with  demand  and  refusal  to  co-operate 
therein ;  the  stipulation  in  tbe  deed  not  adoiit- 
ting  the-  necessity  nor  aatboriang  the  doing  of 
any  particular  work  or  any  particular  expendi- 
ture. 

[E}d.  Note. — For  other  cases,  see  Tenancy  Itt 
gimmon.  Gent  Dig.  H  8»-«!S,  94;  Dee^  Dig.  | 

2.  Appkaz,  and  Ebbob  (H  889,  981*)— AuniD- 

UENT  RbOAKDKD   AS  MADB— PBKBUIIFTIOMS 

IN  Support  ov  Judgment. 

The  complaint  could  not  be  deemed  amend- 
ed to  allege  essential  facts,'  nor  eonld  essential 
findings  be  impUed  to  sustain  a  judgment  for 
plaintiff,  where  the  bill  of  exceptions  presented 
no  evidence,  and  did  not  disclose  that  such 
facts  were  estabUsfaed  by  evidence  received 
without  objection. 

[Ed.  Note.— For  other  cases,  see  Aimeal  and 
Error.  Cent  Dig.  H  3621,  3022,  ZtSS,  3762- 
3771:  Dec  Dig.  88  889.  »31.«] 

3.  Appeal  and  Ebeob  (S  1176*)— Scope  and 
Extent  op  Review— Geantino  Relief  to 
Bespondert. 

Under  Rev.  Codes,  8  7118,  antiioriaiBg  the 
review  of  orders,  rulings,  or  proceedings  com- 


•ror  other  coes  see  sama  topfo  and  Mctlon  NUMBER  (n  D«e.  Dig.  A  Am.  Dig.  Ker-No.  SertM^  Rep'r  IndsxM 
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plained  of  by  tiie  reipoodent,  and  providing 
that  the  Sapreme  Court  shall  reverse  or  affirm 
according  to  the  substantial  rixbtB  of.  the  par- 
ties as  shown  hy  the  record^  where,  on  an 
appeal  by  plaintiff  from  a  judgment  in  its  fa- 
vor for  an  iusufficient  amount,  the  defendniit 
correctly  insisted  that  the  complaint  was  in- 
•aflfeient  to  simport  any  jodgmoit,  the  judg- 
ment wonld  be  revened,  with  direetiona  to  sns- 
tain  the  demurrer  to  Uic  complaint 
[Ed.  Note. — -For  other  cases,  see  Appeal  and 

im^]  ^  * 

Appeal  from  District  Ooort,  Qallatln  Oonn- 
ty ;  J.  H.  Ol^nentfl,  Judge. 

Action  by  the  Manhattan  Oompany  against 
J.  F.  White.  From  a  Judgment  for  plaluttfT 
for  an  insaffident  amount,  and  from  an  or- 
der denying  a  new  trial,  plataitlfl  anneals. 
Order  affirmed,  and  jndgment  leTersed,  with 
directions. 

Hartnaan  ft  Harbnan,  itf  Bozeman,  for  ap- 
pellant. John  A.  Luce,  of  Boxeuan,  for  re- 
spondent. 

SANN'SR,  J.  The  complaint  aliases:  IhRt 
the  {Malntur  is  the  owner  of  ^'oi^/iDfto  of 
what  Is  known  as  the  Moreland  canal  and 
water  right  in  Gallatin  county,  Mout  That 
the  defradant  Is  the  owner  of  "'/igoo  of  the 
8am&  That  the  defendant  t)ecame  sudi  own- 
er by  Tlrtne  of  a  deed  executed  and  delivered 
to  him  by  the  plaintiff  on  May  2S,  1906.  which 
deed,  after  describing  certain  real  estate 
tlwi^y  conveyed,  contains  the  followtng  lan- 
guage: ''Including  with  said  land  the  follow- 
ing interest  In  and  to  the  canal  known  as  the 
Moreland  canal,  to  wit:  s^/iboo  interest.  The 
party  of  the  second  part  to  assume  his  pro- 
portionate amount  of  the  cost  of  maintaining 
said  canaL"  That  said  deed  was  delivered 
and  accepted  by  the  defendant  in  consumma- 
tion of  a  certain  written  contract  entered 
into  by  the  i^aintlff  and  the  defradant  on 
May  23,  1906,  which  contract  contained  the 
following  provision :  "  Said  White  further 
agrees  to  stand  »'/itoo  of  cost  of  mainte- 
nance of  said  Moreland  ditch."  That  between 
Hay  23, 1903,  and  December  31. 1900,  "plaln- 
tlfl  did  and  performed  all  the  work  and  la- 
bor and  furnished  all  the  money  expended  in 
and  about  the  malntaoance  of  said  canal  dur- 
ing said  time,  and  In  full  completion  of  said 
work  of  maintenance,  said  work  and  labor 
dme  and  mtmey  expended  amounting  in  the 
aggr^ate  to  the  sum  of  $5,458.04 ;  and  that 
the  share  thereof  due  from  defendant  to 
plaintiff  pursuant  to  the  covenants  and  agree- 
ments of  defendant  contained  In  said  deed 
and  contract  as  aforesaid  amounts  to  $302.12 
<OT  "ViBOD  of  said  sum  of  $6,468.04),  no  part 
of  which  has  been  paid,  tlioa^  defendant 
has  often  been  reaoested  to  pay  the  same  by 
plaintur." 

A  general  demurrer  to  this  complaint  was 
overruled,  and  after  answw  by  the  defttidant 
and  trial  to  the  court,  without  a  Jury,  the 
plaintiff  was  adjudged  to  have  and  recover 


the  sum  of  172.80.  The  plainttfl,  deeming 
that  Judgment  inadequate,  appeals  therefrom, 
as  well  as  from  an  order  overruling  its  mo- 
tion for  new  trial. 

[1]  Certain  contentions  are  presented  in 
support  of  the  appeals,  grounded  upon  an  al* 
leged  ntiseonstruction  by  the  trial  court  of 
the  provisions  of  the  contract  and  deed  above 
quoted;  but  these  we  cannot  consider,  for 
the  reason  that  the  respond&it,  invoking  the 
provisions  of  section  7118,  Revised  Codes, 
Insists — and  quite  correctly — that  the  com- 
plaint does  not  state  facts  sufficient  to  sup- 
port any  Judgment  Under  the  facts  stated 
by  the  complaint,  the  parties  stand  in  the 
posltiou  of  tenants  In  common.  This  <dr- 
cumstance  is  recognized  and  argued  by  the 
appellant  Itself.  Such  being  their  situation, 
neither  was  the  agent  of  the  other;  neither 
could  charge  the  other  with  any  expense  in- 
curred in  the  repair  or  improvement  of  the 
common  property,  except  by  consent,  or,  in 
case  of  necessity,  upon  prior  notice  to  the 
other  with  demand  and  refusal  to  co-operate 
therein.  Freeman,  Cotenancy,  etc.,  Si  182-186, 
261,  262  ;  38  Cyc  50 ;  Ward  v.  Ward,  40  W. 
Va.  611,  21  S.  E.  746,  29  U  R,  A.  449,  52  Aln. 
St  Eep.  911,  and  note;  Cooper  v.  Brown, 
143  Iowa,  482,  122  N.  W.  144, 136  Am.  St  Bep. 
768 ;  note  to  Bobinson  v.  McDonald,  62  Am. 
Dec.  482;  Stickley  v.  Mulrooney,  86  Cola  242. 
87  Pac.  647,  118  Am.  8t  Rep.  107;  Mumford 
V,  Brown,  6  Oow.  (N.  T.)  476, 16  Am.  Dec.  440  y 
Kidder  v.  Rlxford,  18  Tt  169,  42  Am.  Dec. 
604;  Calvert  v.  Aldrich,  99  Mass.  74.  96  Am. 
Dec  603;  Welland  v.  Williams,  21  Nev.  280. 
29  Pac.  408 ;  Stevens  v.  Thompson.  17  N.  H. 
108 ;  Taylor  v.  Baldwin,  10  Barb.  (N.  T.)  582. 

[2]  It  was  therefore  necessary  for  the  ap- 
pellant to  allege  and  prove  consent  or  rati- 
fication, or,  falling  that,  necessity  with  a 
prior  notice,  demand,  and  refUBal,  The  com- 
plaint does  not  contain  any  such  allegations, 
and  the  deficiency  was  not  supplied  by  plead- 
ing the  deed,  because  the  stipulation  above 
quoted — which  is  the  only  one  at  all  pertinent 
— merely  fixes  the  measure  of  respondent's 
general  duty,  and  cannot  be  construed  as  re- 
ferring to  the  particular  work  or  expenditure 
in  question,  nor  as  an  admisdon  of  its  neces- 
sity, nor  as  an  authorization  of  appellant  to 
do  It  either  then  or  at  any  particular  time. 
It  was  not  found  by  the  court  that  there 
bad  been  consent,  notice,  demand,  or  refusal. 
To  sustain  any  judgment,  we  should  be  re- 
quired to  deem  the  complaint  amended,  and 
to  imply  essential  findings;  but  the  com- 
plaint cannot  be  deemed  amended,  because 
the  bill  of  exceptions  does  not  present  any 
evidence  or  disclose  that  any  of  these  facts 
was  established  by  evidence  received  with- 
out objection,  and  we  cannot  imply  findings 
ot  fact  without  either  pleadings  or  ipsoot. 

[S]  As  the  case  Is  presented,  the  duly  of 
the  court  Is  to  make  disposition  of  ft  accord- 
ing to  the  substantial  rights  of  the  parties 
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u  dunnt  19011  tht  reeorA.  Her.  Codes,  | 
7118. 

raw  order  appealed  tmo  to  ihefefon  af- 
flrmed;  bnt  the  jodgmoit  to  reveraed,  at  th» 
cost  oC  ameUant,  and  vlth  dtrecUons  to  the 
dtotrtct  conit  ot  Gallatin  eonnty  to  vacate  Its 
order  overmilug  the  demurrer  to  the  com- 
plaint, and  to  enter  an  order  nstalning  the 
aamob 

BBANTLY.  a  and  HOLLOWAT,  J.. 
ocmcnr. 


In  re  OAU«A3?IN  IRRIGATION  DIST. 
(Supreme  Court  of  Montana.   March  10,  1914.) 
L  Watebs  and  Watbb  Ooxjbsgb  (t  22s*)— IB- 

UGATIon  DiBTKICTS  —  BSTABLISHMBNT— Ju- 

BZSDICnON. 

The  power  of  the  district  court  to  eetablish 
en  irrigation  district  under  Laws  1909,  c.  146, 
proTiding  for  the  organisation  and  gonmment 
of  irrigatloD  districts,  can  only  be  exercised 
when  the  court  acquires  jurisdictbn  of  the  sub- 
ject-matter by  the  filing  of  a  petition  signed  by 
a  majority  in  number  of  the  holders  of  title 
or  evidence  of  title,  who  own  a  majori^  of 
the  acreage ;  but,  where  the  snbject-matter  and 
the  parties  are  before  tbe  court,  the  statute 
and  rales  of  procedure  will  be  liberally  con- 
strned  to  carry  into  effect  tbe  purpose  of  the 
statute. 

[Ed.  Note.— For  oUier  cases,  see  Waters  and 
Water  OonrMS,  Gent  Dig.  I  317;  Deb  Dig.  i 
226.*] 

2.  Waisbb  ahd  Waieb  Oooaais  ^  22fi*)— U- 

BiaATXOH  DiSTBICTB  — BSTABUBHIIXITT— JU- 

BiBDicnoir. 

Where  a  petition  to  create  an  irrigation 
district  under  Laws  1909,  c.  146,  gires  the 
names  of  individuals  and  corporations  as  own- 
ers, and  also  gives  the  name  "Gamett  Bros.," 
the  court,  eiving  to  the  quoted  words  their  ordi- 
nary meaning,  must  conclude  that  there  are  at 
least  two  persons  included  therein,  ia  determin- 
ing the  number  of  landowners ;  and  where  the 
erldence  shows  that  "Oamett  Bros."  inclnded 
three  persons,  the  three  must  be  included  in  de- 
termining the  number  of  landowners,  to  deter- 
mine whether  the  petition  has  been  signed  by 
the  requisite  number. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ooaraee,  Gent  Dig.  {  817 ;  Dec.  Dig.  f 
225.«1 

8.  Waters  and  Wateb  Coubses  ({  225*)— 

BiaATIOn  DiSTBZOTS  —  PETITION—QnALITZED 
SieKBB8-~"BviDENCB  Or  TITI.B." 

A  homestead  entryman  or  a  desert  entry- 
man^  prior  to  the  making  of  final  proof,  has  no 
title  or  "evidence  of.  title,"  within  Laws  1909, 
c.  146,  providing  for  the  organisation  of  irri^- 
tion  districts  on  petition  signed  by  a  requisite 
number  of  holders  of  title  or  evidence  of  title. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
mter  Courses,  Cent  Dig.  S  S17;  Dec.  Dig.  1 

4.  WAtBBB  AND  WATBB  ObtTBraS  (|  2%*)— Ib- 
BIOATIOH  DIBTBZOTS  —  PBTOION  —  AHBND- 

Where  tbe  petition  for  the  establishment  of 
an  irrigation  district  under  Laws  1909,  c.  146, 
showed  on  its  face  that  the  court  did  not  ac- 
quire jurisdiction,  because  the  petition  was  not 
sufficiently  signed,  the  refusal  to  allow  an 
amendment  by  tbe  addition  of  names  of  other 
qualj6ed  petitioners  was  not  erroneous,  espe- 
cially where  the  petition,  even  when  amended. 


would  not  show  the  requisite  anmber  of  Qualified 

signers. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coones,  Cent  Dig7T317;  Dee.  Dig.  | 

5.  Watkbs  and  Watbb  Godbses  (S  226*)— Ib- 

BZOATIOn  DiSTBZOTS  —  PETITION  —  AUENO- 
HENT. 

The  court  In  proceedings  for  the  estabHsh- 
ment  of  an  Irrigation  district  under  Iawb  1909. 
c.  146,  may,  in  its  discretion,  exclude  propoeea 
lands  from  the  district  by  permitting  an  amend- 
ment to  the  petition :  but  iQ  tbe  absence  of  any 
abuse  ot  discretion  in  refusing  to  raclude  lands 
by  amendment  to  tbe  petition,  its  decision  will 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coorsea,  Gent  Dig.  |  818;  Dec.  Dig.  | 

6.  Watebs  and  Watcb  Coubbbs  (S  226*)— Ib- 

BIOATIOH  DiST8ICT»— EaTABXJSHMEHT. 

The  procedure  for  the  creation  of  an  irriga- 
tion district  under  Laws  1909,  c.  146,  Is  wholly 
Btatutory,  and  the  statutory  requirements  most 
be  complied  with. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  317;  Dec,  Dig.  { 
225.*] 

7.  Watebs  and  Watbb  Oottbsbs  225*)— Ib- 

BIQATIOIC  DiSTKIOT  —  ESTAfiX^ISHMENT— PBO- 

CBDUBB— Costs. 

Owners  who  file  a  protest  In  proceedings 
for  the  establishment  of  an  irrigation  district 
under  Laws  1909,  c.  146,  on  the  ground  that 
the  petition  has  not  been  signed  by  a  requisite 
number  of  qualified  petitioners,  may,  on  the  dis- 
missal of  the  proceedings  for  want  of  a  requisite 
petition,  recover  as  costo  fees  of  witnesses  pres- 
ent to  testify  that  the  plan  for  irrigation  pro- 
posed was  untrnKtlcal,  that  thwre  vae  not  saffi> 
cient  surplus  or  flood  water  to  Irrigate  the  lands, 
and  that  all  the  lands  in  the  district  produced 
crops  without  artificial  irrigation,  though  t^e 
witeesses  were  not  subpoenaed,  sworn,  or  ex- 
amined. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Counei,  Cent  Dig.  |  817;  De&  Dig.  | 
225.*] 

8.  Costs  (8  184*)- Witness  Fees. 

A  successful  party  cannot  recover  as  costs 
fees  of  a  witness  not  called  or  examined,  with- 
out showing  that  tiie  testimony  which  he  was 
pected  to  give  could  reasonably  he  offered  as 
relevant  competent  or  material  to  the  Issues 
raised. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  H  716-786 ;  Dec.  Dig.  S  184.*] 

Appeal  from  District  Conrt,  Gallatin  Goun- 
ty;  Albert  P.  Btark,  Judge. 

Petition  for  the  establlshmmt  and  organi- 
zation of  an  irrigation  district  in  Gallatin 
connty,  to  be  known  as  the  Gallatin  Irriga- 
tion District  Front  an  order  dismissing  tbe 
petition  at  the  cost  of  the  petitttmers,  ther 
appeal.  Modified  and  affirmed. 

H.  'D.  Eremw  and  Hartman  ft  Hartmant 
all  of  Bozeman,  ft>r  appellanta  jobn  T. 
Smith  &  Son,  of  Livingston,  and  Ike  B.  0. 
Pace,  of  Whitehall,  for  respondents. 

ETOLLOWAT,  J.  On  January  27,  1913, 
there  was  filed  with  the  clerk  of  the  district 
court  of  Gallatin  connty  a  petition  for  ttte 
creation  of  an  irrigation  district  under  the 
provisions  of  chapter  146,  Laws  1909.  Tbe 
petition  suggests  a  name  for  the  proposed 
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diBtrlct,  describes  by  gDvenuneat  rabdiTUAjm 
all  lands  sopgbt  to  be  Indndttd,  gives  the 
names  CMC  all  Ijoklera  of  title  or  evidence  of 
title  and  the  post  ofl^  addresses  of  all  who 
are  nonrestdrata,  describes  tbe  soorce  of  in- 
tended  water  snpply  and  tlie  means  of  Ir- 
rigation, and  concludes  witb  a  prayer  for  ap- 
propriate relief.  A  map  showUig  ttae  propos- 
ed district  and  Irrigation  Bjstem  accompanied 
tlie  petition,  and  a  sufficient  bond,  duly  ap' 
proved,  was  famisbed.  An  order  was  made 
flxlns  a  time  and  [Oace  for  hearing;  the 
Btatutox7  notloe  was  given,  and  proof  of  aerv- 
ios  made.  Before  the  hearing  a  protest  in 
wrltli^  on  behalf  of  27  of  the  ownras  named 
in  tbe  petition,  and  8  others,  was  filed,  ob- 
jecting to  the  petition  and  to  tbe  organiza- 
tion of  the  district  upon  some  12  grounds, 
among  wUdi  are:  That  certain  petitioners 
are  not  the  owners  or  holders  of  tltl^  or  evi- 
dence ot  title,  to  any  lands  In  the  proposed 
district,  and  that  **a  majority  in  number  of 
tbe  holders  of  title  or  evidMice  of  tittle  to 
lands  SDSc^^Ue  of  irrigation  from  the  same 
alleged  general  source  and  by  the  same  gen- 
eral system  of  works  have  not  signed  the  pe- 
tition herein,  nor  proposed  the  eetabUshment 
and  oc^nisation  of  said  system." 

At  the  hearUig,  counsel  for  the  petitioners 
moved  to  amend  by  addlns  to  the  petition  tbe 
names  of  8  other  qualified  petitioners  and  the 
description  of  certain  land.  The  motioo  was 
denied  pro  fbrma,  with  leave  to  renew  it; 
but  coonsd  did  not  avail  themselves  of  the 
privUege  ertended.  The  petitioners  also 
moved  to  further  amend  by  striking  from  the 
petition  the  names  of  Nancy  L.  Woodwaid, 
ezecotrix,  and  "Gamett  Bros.,"  and  the  dch 
scrlptLoDs  of  all  lands  accredited  to  these  par- 
ties in  tbe  petition.  This  motion  was  deidied, 
the  court  assigning  as  its  reason  that  "It  ap- 
pears upon  the  face  of  the  petltttm  that  these 
persons  are  the  owners  of  lands  8U8cq>tible 
of  irrigation  from  the  same  general  source, 
and  Included  within  tbe  bonndaxles  of  the 
proposed  district"  The  court  then  proceeded 
to  ascertain  whether  the  petition  was  in  fact 
signed  by  a  majority  of  the  holders  of  title 
or  evidoioe  of  title  to  the  lands  described 
therein,  and  upon  such  hearing  it  was  made 
to  appear  that  2  of  the  signers  are  homestead 
cntrymen,  and  a  third  is  a  desert  eotryman, 
no  one  of  whom  has  made  final  proof;  that 
"Gamett  Bros."  consists  of  J.  B.  (or  Edwli^ 
Gamett  Frank  Gamett.  and  Addle  Gam^ 
and  that  Nancy  L.  Woodward  is  the  executrix 
of  tbe  last  will  of  A.  J.  Woodward,  deceased ; 
that  the  estate  Is  in  process  of  administra- 
tion in  the  district  court  of  Gallatin  county ; 
that  the  heirs  at  law  of  A.  J.  Woodward  are 
Nancy  L,,  the  surviving  widow,  and  seven 
ddldren;  that  certain  lands  are  entered  upon 
the  assesnuent  roll  to  "Gamett  Bros.,"  but 
the  records  indicate  that  the  ownership  Is  in 
the  three  Gametts  named ;  that  portions  of 
the  Woodward  lands  are  assessed  to  "A.  J. 
Woodward,"  and  the  records  of  the  state  land 
office  dladose  that  they  were  purchased 


from  the  state  by  "Nanc;  Woodward, 
Adm'r."  Upon  this  showing  the  district  court 
entecjKl  an  order  dismlaglng  tlie  petition  at 
the  cost  of  the  petitioners.  Xbe  appeal  Si 
from  that  order. 

[1]  The  avowed  purpose  of  chapter  ).46, 
above,  is  to  provide  for  the  creation,  organi- 
zation, and  management  of  irrigation  dis- 
tricts. When  one  of  these  districts  Is  creat- 
ed, it  becomes  a  public  corporation,  with  cer- 
tain enumerated  powere^  among  which  are  to 
procure  an  irrigation  system  by  purchase  or 
construction,  and  to  pay  for  the  same  and  for 
the  QEdEsep  or  mnning  eiQienses.  The  man- 
agement is  vested  in  a  board  of  three  oommis> 
sloners  appointed  for  their  initial  term  by  the 
court,  and  elected  thereafter  annually  by  the 
landowners  of  the  district  who  are  qualified 
electors  under  the  act  Upon  this  board 
are  conferred  very  extensive  powers.  The 
members  are  allowed  compensation  for  their 
servioes,  are  permitted  to  employ  clerical 
help,  engineers,  common  laborers,  and  oth- 
ers, at  the  expense  of  the  district,  to  Incur 
Indebtedness,  to  purduise  property,  etc  The 
apparent  theory  of  the  statute  is  the  naked 
right  of  the  majority  to  rule.  It  requires  a 
majority  of  the  landowners  (using  the  term 
"landowners"  herein  to  Indicate  tbe  bolden 
of  title  or  evidence  of  title),  who  also  own  a 
majority  of  the  acreage,  to  Initiate  the  move- 
ment for  the  creation  of  one  of  these  districts; 
but  a  bare  majority  may  succeed  in  having  a 
district  created  over  the  protest  and  objection 
of  the  minority.  While  there  Is  an  initial 
limit  of  $10,000  placed  upon  tbe  power  of  the 
board  to  Incur  indebtedness  for  a  water  sys- 
tem and  to  charge  the  district  tbevtfor,  the 
written  consent  of  a  bare  majority  of  the 
landowners  who  own  a  majority  of  tbe  acres 
In  the  district  removes  that  limitation.  Co- 
der the  act  as  it  stood  at  the  time  this  pro- 
ceeding was  Instituted,  the  board  could  incur 
an  indebtedness  against  the  district  to  ths  ex- 
tent of  $5,000  In  any  one  year.  Under  the 
amendment  made  to  section  38  by  the  L^eIs- 
latnre  in  1913  (Laws  1013,  c.  127).  a  mndi 
wider  latitude  Is  allowed.  Section  19  pre- 
scribes the  qualifications  of  district  vot^s. 
Neither  the  nonresident  landowner  nor  the 
resident  landowner  who  does  not  possess  the 
qualifications  of  an  elector  at  our  general 
state  or  school  elections  has  any  voloe  what- 
ever In  the  management  or  control  of  a  dis- 
trict after  it  is  organlaed. 

These  observations  upon  the  gmeral  char- 
acter of  the  legislation  are  made  to  indicate 
the  extent  to  which  all  the  proceedings  as 
against  a  minority  landowner  are  In  Invitum, 
and  the  extent  to  which  the  mtoority  mem- 
ber Is  at  the  mercy  of  the  majority.  His 
property  may  be  Incumbered  against  his 
will,  and  he  may  be  compelled  to  respond 
for  d^ts  which  be  never  contracted  or  au- 
thorized. The  proceeding  Is  somewhat  anal- 
ogous to  that  Invoked  in  creating  qieclal  Im- 
provement districts  in  cities  and  towns.  Tbe 
power  to  create  one  of  these  district,  and 
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certain  supervisoTy  control  over  its  affairs 
after  It  Is  created,  are  lodged  with  the  dis- 
trict court  But  the  court  must  acquire 
Jurisdiction  of  the  aabject-iaatter  and  of  the 
parties  before  it  can  order  a  district  created, 
and  the  act  prorldes  Just  how  such  Jurisdic- 
tion shall  be  obtained.  When  once  the  sub- 
ject-matter and  the  parties  are  b^ore  the 
court,  then  the  provisions  of  the  act  and  the 
rules  of  procedure  are  to  be  given  moat 
liberal  construction,  to  the  end  that  the  pur- 
pose of  the  act  may  be  carried  Into  effect 
Jurisdiction  over  the  subject-matter  is  ac- 
quired when  a  proper  petition  is  filed  with 
the  clerk  of  the  district  court  In  order  to 
be  of  any  avail — in  order  to  set  the  machin- 
ery of  the  law  in  moHoo — such  petition  must 
be  signed  by  a  majority  in  number  of  tlie 
landowners  who  also  own  more  than  half  of 
the  acreage  in  the  proposed  district  For 
the  purjuse  of  determining  whether  a  peti* 
tion  meets  these  requirements,  the  court  la 
authorized  by  section  4  to  tafee  testimony  if 
necessary.  A  domestic  corporation  is  treat- 
ed as  an  Indlvldnal,  and  a  guardian,  execu- 
tor, administrator,  or  trustee  residing  In  this 
state  Is  authorleed  to  act  for  his  ward,  es- 
tate, or  beneficiary,  as  the  case  may  be,  so 
far  as  dxerdsing  the  voting  power  is  con- 
cerned. Section  19.  In  the  Instant  case  the 
petition  names  61  Individual  or  corporate 
owners,  and  in  addition  thereto  names  Nan- 
cy L.  Woodward,  eiecutrir  of  tie  last  wUl 
of  A.  J.  Woodward,  deceased,  and  "Garnett 
Bros."  as  owners.  The  petition  is  signed  by 
32,  not  Including  either  Mrs.  Woodward  or 
Garnett  Bros. 

[2]  The  fact  that  Nancy  Ii.  Woodward  Is 
executrix  of  the  last  will  of  A.  J.  Woodward, 
deceased,  of  itself  means  nothing.  We  are 
not  advised  as  to  the  provisions  of  the  will, 
or  whether  Mrs.  Woodward  is  sole  devisee 
of  this  particular  land ;  but  it  Is  unnecessary 
to'  determine  whether  "Nancy  L.  Woodward, 
executrix,"  should  be  counted  as  one  land- 
owner, for  the  result  would  not  be  affected. 
While  an  Individual  might  conduct  bis  busi- 
ness und»  the  name  "Garnett  Bros.,"  we 
think  those  terms  imply,  prima  fade,  more 
than  one  person.  This  must  be  so,  if  any  at- 
tention whatever  is  paid  to  tbe  ordinary 
usage  of  common  English  words.  The  word 
"brothers"  is  the  plural  of  "brother"  and 
means  more  than  one.  Counting  Garnett 
Bros,  as  2  persons,  at  least,  and  the  petition 
on  its  face  discloses  that  it  falls  to  meet  the 
rcQulrementa  of  sections  1  and  2  of  the  act 
There  are  at  least  64  landowners  in  this 
district,  and  the  petition  was  signed  by  only 
32,  which  Is  not  a  majority.  When  tiie  court 
heard  evidence,  the  defidendes  of  the  peti- 
tion were  made  all  the  more  apparent  Gar- 
nett Bros,  are  8  persona,  while  of  the  82  who 
signed  3  are  dearly  not  qualified  signers  un- 
der the  act 

[8]  Neither  a  homestead  nor  desert  entry- 
man  has  any  title  or  evidence  of  title  to  the 
land  held  by  him,  prior  to  the  time  he  makes 


final  proof.  It  Is  not  even  necessary  to  con- 
sider the  effect  of  the  lien  of  a  bond  lasne 
upon  the  lands  held  by  tbese  tiiree,  to  de- 
termine that  the  act  never  contemplated  Uiat 
govemn^ent  lands  are  to  be  Included  In  one 
of  these  districts.  The  ordfaiary  overhead 
or  numlng  expenses  of  a  district  are  to  be 
met  by  an  annual  levy  of  taxes  (section  ^> 
Imposed  upon  all  lands  therein  "except  sncb 
lands  as  have  been  included  within  such  dis- 
trict on  account  of  the  exchange  or  substitu- 
tion of  water."  Section  48.  That  a  settler 
upon  govemmfflit  lands  does  not  have  a  tax- 
able Interest  In  the  land  prior  to  making 
final  proof  has  been  the  universal  holding,  or 
practically  so,  of  all  the  authorities.  If  we 
deduct  the  names  of  the  homestead  and  des- 
ert entrymen,  the  petition  has  but  29  gnal- 
Ifled  signers  as  against  a  total  of  65  at  least 

[4]  Donbtiess  If  the  trial  court  had  Mt 
certain  that  the  petition  was  prima  fade 
sufficient  it  would  have  permitted  it  to  be 
amended  by  the  addition  the  names  of 
the  S  other  qualified  petttioners;  bat  when 
It  appeared  that  3  of  the  orlgllial  petitioners 
were  not  qualified  to  sign,  the  addition  of 
three  other  names  would  not  have  rendered 
the  petition  suffident  As  we  said  above, 
after  it  is  rfiown  that  the  court  has  Juris- 
diction, the  most  liberal  rules  of  procedure 
should  be  applied;  but  in  the  face  of  a 
showing  that  Jurisdiction  had  not  been  ac- 
quired in  the  first  instance,  the  court  can- 
not be  put  in  error  for  falling  to  do  what 
It  had  no  power  to  do,  or  what  would  have 
been  useless. 

[I]  Section  4  cont^plates  that  the  coart 
may  exclude  lands  from  the  proposed  dis- 
trict, but  certainly  the  most  that  can  be 
said  of  the  action  of  the  court  upon  peti- 
tioners' request  to  exclude  the  Woodward 
and  Garnett  lands  is  that  it  exercised  its 
discretion  against  permitting  the  amend- 
ment, and  In  the  absence  of  any  showing  of 
abuse  of  such  discretion,  and  in  the  presence 
of  petitioners'  own  showing  that  those  lands 
lie  within  tbe  proposed  district  and  are 
susceptible  of  Irrigation  from  the  same  gen- 
eral source  and  by  the  same  general  system 
as  the  other  lands  mentioned,  the  order  can- 
not be  disturbed.  A  very  wide  discretion 
appears  to  be  lodged  In  the  district  court 
and  rightfully  so,  if  the  act  la  to  be  made 
workable. 

[I]  This  procedure  Is  purely  statutory. 
The  act  prescribes  In  detail  the  steps  neces- 
sary to  be  taken  to  clothe  the  district  court 
with  authority  to  act,  and  these  statutory 
requirements  must  be  fully  met  before  the 
court  can  proceed.  When  It  thus  appeared 
that  the  petition  was  not  suffldent  to  give 
the  court  Jurisdiction,  the  order  of  dismissal 
was  the  only  one  which  the  court  could 
make. 

[H  Upon  the  entry  of  the  order  the  ob- 
jectors filed  a  memorandum  of  costs,  In- 
dnding  therein  mileage  and  per  diem  for 
14  witaiessea  and  per  diem  for  3  others. 
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atDoontlnK  in  all  to  |281.  A  motion  to  tax 
and  to  strike  out  every  one  of  tbew  itenu 
iras  made  and  overraled,  and  emr  to  as- 
signed. Appellants  object  to  the  allowance 
of  any  fees  to  these  wltneaaea  becauae  tbey 
were  not  sabpcenaed,  awoni,  or  examined. 
An  affidavit  by  counsel  for  the  objectors  waa 
filed,  setting  forth  generally  (hat  the  wit- 
nesses were  present  to  testify  (1)  that  the 
petltioaers'  plan  for  Irrigating  the  lands  In 
the  proposed  district  Is  Impractical;  (2) 
that  there  is  not  snffldent  snrplns  or  flood 
water  at  ttie  Intended  source  of  supply  to 
fill  the  proposed  reservoir  or  to  irrigate  the 
lands  In  the  propceed  district;  and  (3)  that 
all  of  the  lauds  In  the  district  produce  crops 
without  artificial  Irrigation,  and  the  Increas- 
ed yield  would  not  compensate  for  the  added 
expense.  Section  3  of  the  act  provides  for 
notice  of  a  hearing  upon  the  petition  for  the 
creation  of  a  district,  and  section  4  declares; 
"Upon  such  hearing  all  persons  interested 
whose  lauds  or  rights  may  be  damaged  or 
benefited  by  the  organization  of  the  district 
or  die  Irrigation  works  or  Improvements 
therein  or  to  be  acquired  or  constructed  as 
hereinafter  set  forth,  may  appear  and  con- 
test the  necessity  or  utility  of  the  proposed 
district,  or  any  part  thereof,  and  the  con- 
testants and  petitioners  may  ofFer  any  com- 
petent evidence  in  regard  thereto."  If,  then, 
the  quMtlons  of  the  necessity  and  utility  of 
the  proposed  district  were  property  before 
the  court  for  determination,  it  seems  clear 
that  the  evidence  which  these  witnesses  were 
called  to  give  was  relevant,  competent,  and 
luaterlaL  Appellants  cannot  complain  that 
they  were  not  subjected  to  additional  ex- 
pense for  the  service  of  subpoenas  upon  these 
witnesses;  and  neither  are  they  In  a  posi- 
tion to  urge  that  the  witnesses  were  unnec- 
esary  because  the  petition  was  insuffldeut 
The  objectors  were  required  to  be  prepared 
to  contest  the  petition  npon  Its  merits.  If  the 
trial  court  ruled  against  them  upon  the  pre- 
Ilmlnar?  objections  to  Its  sufficiency. 

[tj  No  explanation  is  offered  for  the  pres- 
mce  of  the  witness  Thomas  Gopenholm.  One 
party  to  a  controversy  cannot  mulct  his 
adversary  for  the  expense  of  a  witness  who 
was  not  called  or  examined,  in  the  absence 
of  some  showing  that  the  testimony  whldi 
he  was  expected  to  give,  could  reasonably  be 
offered  as  relevant,  competent,  or  material 
to  the  Issues  raised  for  trial.  The  item  of 
112  charged  for  that  witness  should  have 
been  eliminated. 

The  cause  is  remanded  to  the  district 
court,  with,  direction  to  strike  from  the  cost 
bill  the  item  of  fl2  charged  for  the  witness 
Thomas  Copenholm,  and  with  this  modifica- 
tion the  order  of  the  district  court  wIU 
stand  affirmed. 

Modified  and  affirmed. 

BRAI4TLT,  C  J.,  and  SANNER,  3^  con- 
cur. 


STATE  ex  reL  DWZER  v.  DUNCAN.  Bfayor. 
(Supreme  Coort  ot  Montai^    AprU  8,  19X4.> 

1.  APPEAL  AKD  EBBOB  (|  8T4*}  —  Ulf DKBTaK- 
IHO  OM  APPKAI'— MUNICIPAZ.  OrriCEB. 

It  being  on^  by  reason  of  his  acts  as  ex- 
ecutive head  of  the  police  department,  by.  vir* 
toe  of  fail  t>eiiig  mayor,  that  a  caase  of  action 
is  stated  asainst  defendant,  he  is  within  Rev. 
Codea,  I  7196^  dtapenslna  with  the  giving  ot  an 
audertaUng  on  appeal  oy  a  anD'.apsI  offleer, 
appealins  in  an  action  to  which  be  Is  a  party  ia 
his  official  capacity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  a00&-20l0;   Dec  Dig.  | 

2.  MaNDaHTTS  (I  1B4*)  — AIWDAVIT  — HnsT- 

titcm  or  OmoK. 

In  the  absence  of  special  demurrer,  or  mo- 
tion to  make  more  spedfic,  the  existence  of  the 
oiffice  to  wiilch  plaintiff  se^ka  reatoration  is 
sufficiently  stated  by  the  allegation  of  the  af- 
fidavits for  the  writ  of  mandamus  that  he  was 
appointed  to  tiie  offioe  vt  Uentenant  of  polio* 
of  the  poliee  department  of  the  dty  of  a.,  a 
permanent  ezistrng  office,  created  under  the 
rules  and  regulations  ci  ^e  department  pronul- 
sated  by  the  city  comwiil  and  under  aothorilj 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Mandamiia, 
Cent.  Dig.  H  29G-31S;  Dec.  I>ig.  |  154.*] 

a.  Pleadinq  (J  403*1  —  Defbcts  —  AmDAvrr 

FOB  MANDAMTTB— AlDEB  BT  ANSWEB. 

The  allegatfoQ  In  the  answer,  that  on  a 
certain  day  relator  was  a  member  of  the  police 
department  ot  the  tiiy  of  B-,  holding  the  posi- 
tion of  lieutenant  of  poDee,  to  that  extent  aids 
the  affidavit  for  mandamus  to  be  restored  to 
office^ 

[Bd.  Note.— For  other  eases,  see  Pltadlng, 
Cent.  Dig.  H  lS4&-ltM7;  I>e&  Dig.  %  403.*1 

4.  Puumno  (I  428*)— Objxotioitb  to  E«vi- 

DBNCB— RlOHT  TO  OBJECT. 

Defendant  may  not  object  to  IntrodnctioD 
in  evidence  by  plaintiff  of  an  ordinance  tiie  ex- 
istenot  of  wUch  is  pleaded  in  the  asswer.  . 

[Bd.  Nott^For  othw  cases,  ssa  Pleading, 
Cent.  Dig.  H  1433-iSe6;  Dec/  Dig.  f  42S.*} 

0.  MVIflOIPAL  COBPOBATIOHS  <|  180*)— FOIJECX 

DEPABniBcfT— Officers. 

The  metropolitan  police  law  (Rev.  Oodes, 

S 3304-3917)  contemplatea  that  in  addition  to 
e  office  of  chief  «C  police,  which  the  act  itself 
creates,  other  offices  under  the  chief  shall  be 
established  by  the  council  of  a  city  organizing 
its  police  department  in  conform!^  therewith. 

[Ed.  Note.— For  other  cases,  see  Mnolctpal 
Corporations,  Cent  Dig.  fif  44&-457,  4«6,  48!il 
Dec.  Dig.  I  1»X*] 

&  MTJITIGIPAI.  COBPOBATlOHS  (|  180*)— O&0I- 
NANCE— FOBCB  ANO  ElTECT. 

An  ordinance  of  a  city,  providing  for  or- 

Enization  of  its  police  department  in  emtform- 
'  with  the  metrcNpoHtan  poUot  law  (Bar. 
Codes.  U  8804-^11)  when  doJy  passed,  has 
the  force  and  effect  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  44&-4&7,  466, 
Dec.  Dig.  {  180.*3 

7.  MniVlCIPAI.  -GOBPOBATIONS  (t  185*)— POLIOB 

Officebs— RimBfmT-OKrn:.  SasnoH. 
The  civn  service  principle  being  the  foun- 
dation of  the  metropolitan  police  law  (Rev. 
Codes,  II  3304-3317),  retiring  to  the  eligible 
Hat  a  lientenant  of  poliee,  followed  immediBtely 
by  ^  appokitment  of  another  to  fill  the  office 
does  not  operate  to  dspriva  him  of  his  office. 

[£d.  Note.— For  other  cases,  sea  Mnnidpal 
Corporations,  Cent  T>ig.  M  482-S09;  Dec.  Dig. 
1 185.*] 


•Tor  ath*r  csMS      aame  tople  and  section  MUMBBR  ta  Dec  Dig.  *  Am.  Die.  Key-He.  8Ml«s*B«p'rlBd«tM 
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&  MtTKICIPAL   OOBFOmATIONB    (I  185*)— Po- 

uox  OmoBE-'BE8TOBJLTion— Waives. 

One  removed  from  the  office  of  lieutenant 
of  police  of  a  dty  dees  not,  under  the  prindple 
that  one  office  Ib  Tacated  br  the  incumbent  ac- 
cepting an  incompatible  office,  waive  right  to 
restoration  to  such  office  by  accepting  tempo- 
rarily, pending  proceedings  for  restoration,  an 
apptnntment-  as  deputy  count?  inspector  of 
weights  and  measares. 

[fild.  Note.— For  other  cases,  see  Munidpal 
Cwgorations,  Cent.  Dig.  U  40S2-609;  Dec  Dig. 

Appeal  from  District  Court.  SilTer  Bow 
County ;  Jno.  B.  McCleman,  Judge. 

Mandamus  by  the  State,  on  tbe  relation  of 
Mteliacl  J.  Dwyer,  against  Lewla  J.  Duncan, 
aa  Mayor  of  tlie  City  of  Butte.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Alei  Meckel,  W.  F.  Daris,  and  N.  A.  Boter- 
Ing,  all  of  Butte,  for  appellanL  3.  BL  Healy, 
of  Butte,  for  respoDdoiL 

HOUiOWAT,  3.  This  proceeding  in  man- 
damus was  Instltnted  by  Mtehael  J.  Dwyer 
to  compel  the  mayor  of  Butte  to  restore  blm 
to  tbe  office  of  lieutenant  of  police  in  the  po- 
lice department  of  the  cl^  of  Butte.  From 
a  Judgment  awarding  the  i>eremptory  writ, 
this  appeal  Is  prosecuted.  To  avoid  confu- 
sion of  terms,  tiie  relatm  In  the  lower  court 
will  be  deslgiiated  plaintiff,  and  the  mayor 
defudant. 

[1]  1.  A  motion  to  dismiss  the  appeal  has 
been  interposed  upon  the  ground  that  an  un- 
dertaking on  appeal  was  not  famished.  Sec- 
tion 7196,  Revised  Codes,  provides  that  an 
undertakbig  on  appeal  shall  not  be  requir- 
ed from  any  municipal  officer  who  appeals 
in  an  action  or  proceeding  to  whidi  he  is  a 
party  In  Ma  official  capacity.  In  his  affidavit 
for  tbe  wilt  plaintiff  aUegee:  "13.  That  at 
all  times  herein  mentioned  the  said  defend- 
ant and  reapondoit  was  and  Is  the  mayor  of 
tiw  city  of  Butt^  ttlver  Bow  county,  Mon- 
tana, and  all  of  the  said  acts  and  things 
herein  set  forth  and  complained  of  were 
done  and  suffered  and  committed  as  against 
the  said  r^tor  and  by  said  respondent  in 
the  official  diaraeter  and  capacl^  of  re- 
qmndent,  oa  the  encuttve  head  of  the  police 
department  of  the  said  dly  of  Butte,"  etc. 
Tbia  statonent  was  made  advisedly.  As  an 
indlvidnal,  the  defraidant  is  powerless  to 
make  any  order  affecting  the  police  force  of 
the  dty  of  Butte.  It  is  only  by  virtue  of 
the  fact  that  he  appears  in  his  official  capac- 
ity that  a  cause  of  action  can  be  stated 
against  him.  TTuder  the  section  above,  be 
wu  entitled  to  proseeute  this  appeal  without 
furnishing  an  undertaldng. 

[2-4]  2.  Contention  Is  made  that  the  affi- 
davit for  the  writ  does  not  state  a  cause  of 
action.  In  that  It  does  not  allege  the  existence 
of  the  office  to  whldi  plaintiff  seeks  restore- 
tion.  The  allegation  of  the  affidavit  Is:  "6. 
That  In  December,  1910,  and  on  the  28th 
day  thereof,  this  affiant  was  permanently  ap- 
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pointed  to  tbe  office  of  Ueotmant  of  police  ct 
the  police  deparbnoit  of  tbe  dty  of  Butter 
the  same  being  an  offloe  created  under  tlw 
niles  and  regulations  of  the  said  department 
and  by  those  promulgated  by  the  coun- 
cil of  tbe  said  city,  in  addition  to  and  under 
authority  of  the  statute  In  that  case  made 
and  provided,  and  said  office  la  now  and  at 
all  times  has  beat  a  permanent  office  In  tbe 
said  police  department  of  the  said  dty,  now 
existing  and  never  abolished  in  any  way." 
This  is  not  the  orthodox  method  of  pleading 
tbe  existence  of  an  office  created  by  a  munic- 
ipality and  of  the  existence  of  whkh  the 
court  could  not  take  judicial  notice^  The 
application  of  elemoitary  rales  of  common 
sense  to  this  allegation  could  not  leave  any 
one  In  doubt  as  to  Ihe  pleader's  meaning. 
In  the  absoioe  of  a  epedal  demurrer  or  a 
motion  to  make  more  spedflc,  this  allegation 
is  suffidoit  Defendant  himself  in  his  an- 
swer allies:  "That  on  the  Slst  day  of  May, 
1911,  the  above-named  relator  was  a  member 
of  the  police  d^rtment  of  the  said  dty  of 
Butte,  holding  the  position  of  lieutenant  of 
police,^  and  to  this  extent  the  answmr  aids 
the  complaint  or  affidavit 

To  prove  the  existence  of  tiie  office,  plain- 
tiff offered  in  evidence  Ordinance  82&  of  the 
dty  ot  Bntte,  and  we  are  Introduced  to  a 
rather  remarkable  sltuatimi  presented  by 
defendant  vigorously  objectli^  to  the  intro- 
duction In  evidence  of  an  ordinance  the  ex- 
istence of  whidi  he  pleads  in  Iiia  answer  as 
follows:  "That  there  la  in  existence,  and  in 
full  tone  and  effect,  Ordinance  No.  825  of 
the  series  of  ordinances  of  the  dty  of  Butte, 
entitled  'An  ordinance  establledilng  and  cre- 
ating a  police  dc^rtment  of  the  dty  of 
Butte,  iffe«alblng  the  duties  and  regulations 
of  the  members  of  said  pc^ce  departmenV 
*  *  *  wbidi  said  ordinance  created  a  po- 
lice department  within  the  stid  dty  of  Butte 
undo:  and  virtue  of  what  Is  commonly 
known  as  the  metropolitan  police  law."  The 
trial  court  properly  refused  to  entertain  the 
objection  under  these  drcumatances.  The 
trial  ot  a  lawsuit  Is  not  a  mere  Mediatorial 
contest  of  vrlta.  An  honest  effort  to  deter- 
mine the  relative  rights  of  the  parties  ia 
now  being  emphasized. 

[1-7]  3.  With  these  jwellmlnary  matters 
aside,  the  one  question  pmented  for  our 
determination  Is:  Was  plaintiff  entitled  to 
be  restored  to  the  office  of  lieutenant  of  po- 
lice? The  circumstances  of  his  probationary 
appobitment  to  the  irallce  force,  Us  perma- 
neat  appdntment,  hla  ai^lntment  as  Ueu- 
tount  of  police,  his  removal  from  active 
service  to  the  eligible  list,  and  the  offer  ct 
the  dty  to  restore  blm  to  active  service  as  a 
patrolman,  need  not  be  considered  at  length. 
Plaintiff  was  removed  ttom  active  duty, 
along  with  14  or  IS  jiatrolmen,  by  resolution 
of  the  dty  coundl  and  direction  cf  the  mayor, 
because  the  department  had  more  men  in 
active  service  than  the  needs  <^  the  dty  de- 
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manded  or  Ita  flnandal  eoodlthm  woDld  Jas- 
tUy.  It  appears  that,  In  retiring  these  men 
to  the  dlglble^  waiting  list,  the  anthoriUes 
■elected  the  members  of  the  police  .torce  In 
the  Inrerse  order  of  their  appointments,  tak- 
ing those  who  had  served  the  shortest  p^oda 
of  time. 

Our  metropolitan  police  law  (sections  8304- 
8317,  Bev.  CodflB)  ctmtemplatee  that  In  addl' 
titm  to  the  office  of  chief  of  police,  which 
the  act  Itself  creates,  there  shall  be  dlffar- 
&it  grades  and  other  offices  establlEdied  bj 
the  city  council  (section  8814),  or  by  the 
mayor  In  the  ermt  the  coon^  falls  to  act 
(section  3806).  For  instancy  in  section  3308 
It  Is  provided:  "The  mayor  and  (or)  the  chieC 
ot  police  subject  to  the  approval  of  the  may- 
or Shan  have  the  power  to  suspend  a  police- 
man, or  OMV  oSlcer  under-  the  chief,  for  a 
period  of  not  exceeding  ten  days  In  any  one 
month  wlthoat  any  hearing  or  trial."  The 
of  Butte  by  ordinance  provided  for  the 
o^anlzatlon  of  Its  police  d^tartment  In  con- 
f<Hini^  with  that  act  Under  Ordinance 
No.  825  above,  the  department  comprises  one 
chief  of  police,  one  captain,  one  llentenant 
two  sergeants,  three  jailers,  three  patrol 
drivers,  one  detective,  and  such  number  of 
pstrolmen  as  may  be  required.  The  act  al- 
so contemplates  that  chaises  against  any 
offlcer  in  the  department  shall  be  heard  by 
the  examining  and  trial  board  (section  8309), 
and  that  reduction  in  rank  or  grade  may  be 
Imposed  as  punishment  In  case  the  officer, 
other  than  the  chief,  Is  found  guilty  (sec- 
tion 3308). 

The  civil  service  principle  Is  the  founda- 
tion of  the  law.  The  fundamental  idea  upon 
which  the  system  rests  Is  that  appointments 
to  and  promotions  in  the  department  shall 
de[>end  upon  merit  and  not  upon  favoritism. 
When  Ordinance  825  was  duly  passed,  it  had 
the  force  and  effect  of  a  statute.  28  Cyc. 
391;  McQuillln  on  Municipal  Ordinances,  S 
12.  The  office  of  lieutenant  of  police  was 
created  by  that  ordinance,  and  when  filled 
by  the  appointment  and  qualification  of 
plaintiff,  he  was  protected  by  the  life  tenure 
principle  to  the  same  extent  as  Is  the  chief 
of  police,  so  long  as  the  necessities  which 
called  for  the  creation  of  the  office,  in  the 
first  Instance,  exact  that  It  be  filled.  The 
office  of  chief  of  police  is  required  to  be 
maintained.  The  aubordUiate  offices  need  not 
be.  They  are  created  to  meet  the  needs  of 
the  city ;  and  If  out  of  the  necessities  of  any 
given  case  a  reduction  in  the  number  of 
members  of  the  force  becomes  Imperative, 
patrolm^  may  be  relegated  to  the  eligible 
list — not  however,  to  make  room  for  others 
—and  likewise  a  captain,  Ueutenant  or  ser- 
geant may  be  retired  from  active  service, 
but  not  to  make  way  for  some  one  else  to 
take  his  office.  The  spirit  of  the  law  re- 
quires that  whenever  additional  patrolmen 
are  needed,  those  who  have  been  relegated 


to  the  tilglble  list  shall  be  caUed  In  the 
order  of  their  appointments ;  and  If  consider- 
ations <tf  economy  have  caused  the  office  of 
lieutenant  of  police  to-  be  vacated  by  the  re- 
tirement of  the  Incumbent  to  the  waiting 
list,  the  same  spirit  of  the  law  demands 
tiiat  whenever  that  office  Is  again  filled,  the 
former  incumbent  shall  be  restored,  in  pref- 
erence to  any  one  dse. 

The  record  before  us  disdoses  that  when 
this  plaintiff  was  retired  to  the  eligible  list 
and  the  office  of  lieutenant  of  police  became 
vacuit  the  defoidant  Immediately  appoint- 
ed anottier  to  fill  the  office.  This  was  a 
clear  violation  of  the  civil  service  principle, 
and  did  not  operate  to  deprive  the  plaintiff 
of  his  office. 

[I]  4.  It  Is  taialsted  that  whatever  right 
plaintiff  may  have  had  to  be  restored  to  the 
office  he  seeks  waived  accepting  an  in- 
compatible f^ca  The  record  discloses  that 
some  time  after  this  proceeding  was  Institut- 
ed, and  while  waiting  for  its  termination, 
plaintiff  accepted  temporarily  the  appoint- 
ment as  depu^  inspector  of  weights  and 
measures  for  Silver  Bow  county.  We  recog- 
nize the  general  rule  to  be  as  stated  by  coun- 
sel for  appellant:  That  one  office  Is  vacated 
by  the  Incumbent  accepting  an  Incompatible 
office.  The  reason  for  the  rule  Is  that  it  Is 
contrary  to  public  policy  that  the  same  In- 
dividual should  undertake  to  perform  incon- 
sistent and  Incompatible  public  duties  (Me- 
diem'B  Public  Offices  and  Officers,  §  419); 
but  when  the  reason  of  a  rule  ceases,  so 
should  the  rule  itself.  It  appears  as  some- 
what of  a  novelty  In  the  law  for  this  defend- 
ant to  urge  that  the  duties  of  the  office  of 
inspector  of  weights  and  measures  are  In- 
consistent with  the  duties  which  his  own 
wrongful  act  prevents  this  plaintiff  from  per- 
forming. It  will  be  time  enough  to  raise 
this  objection  If  plaintiff  attempts  to  per- 
form the  duties  of  both  offices  at  the  same 
time. 

We  find  no  error  in  the  record.   The  mo- 
tion to  dismiss  the  appeal  Is  overruled,  and 
the  Judgment  Is  affirmed. 
Affirmed. 

BRANTLY,  a  3^  and  tiANNBR,  J.,  con- 
cur. 


HICKS  et  aL  v.  RUPP  et  al. 

(Supreme  Court  of  Montana.   March  28,  1914.) 

1.  Pleading  ({  48*)  —  Coupi.AinT  —  Suffi- 
ciency. 

Under  the  statute,  as  well  as  under  the  gen- 
eral rule  of  law,  if  plaintiff  ia  entitled  to  relief 
under  the  facts  alleged,  considered  from  any 
viewpoint,  the  complaint  will  be  Bustained. 

{Ed.  Note.— For  other  caaea,  see  Pleading, 
Cent  Big.  8S  105,  106;  Dec.  Dig.  8  48.*1 

2.  QuiETiiffa  Title  (8  7*)— Cloud  on  Titlb. 

A  suit  to  cancel  an  instrnmeot  as  a  cloud 
upon  title  is  maintainable  under  the  general  ju- 
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rlsdictioii  of  courts  of  equit;,  baaed  apon  the 
principle  of  quia  timet. 

[Ed.  Kote.— For  other  cases,  see  Quietias  Ti- 
tle, Cent.  Dig.  H  14-83 ;  Dec.  Die.  I  7.*] 

8.  Oahcbzjlation  of  InsTBUUBiras  ({  8*)  — 

Cause  of  Action— Injukt. 

Under  Rev.  Codes,  |  6115,  providing  that  a 
written  iustmment,  as  to  which  there  is  a  rea- 
sonable apprehension  that,  if  left  oatatandinfc. 
it  may  cause  serious  injury  to  one  as  to  whom 
it  is  voidable,  may  be  ordered  canceled,  plaintiff 
must  show  that  injury  may  result  if  the  instru- 
ment is  outstanding,  in  order  to  have  it  can- 
celed. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  S  2;  Dec  Dig.  {  &*] 

4.  Canobu^tioh  of  Instbuhehtb  (S  87*)  — 
Allegations  or  Complaint — Stjfficienot. 
A  complaint,  in  a  suit  to  cancel  a  contract 
to  convey,  which  did  not  specifically  allege  that 
the  contract  was  in  writing,  so  as  to  be  snffi- 
dent  under  the  statute  of  frauds^  or  that  it  waa 
executed  so  as  to  be  entitled  to  record,  but  did 
allege  that  defendant  renounced  all  liability 
thereunder,  and  that  plaintiffs  rescinded  it  and 
resumed  possession,  did  not  sufficiently  allege 
facta  showing  that  the  rontract,  if  left  out- 
standing, would  probably  injure  plaintiff,  so 
as  to  authorize  cancellation. 

(Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  H  66-80;  Dec  D^. 
I  37.*] 

fi. -Frauds,  Statdtx  of  (i  71*)  —  EUu  of 
Land— Neoesbitt  of  WsmNa. 

A  contract  for  the  sale  of  land  must  be  in 
writing  to  satisfy  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  83,  118-189;  Dec.  Dig.  S 
TL*] 

6.  Qumrnsa  Tetls  (I  60*>— Belief— Damaqbs. 

The  complaint  alleged  that  plaintiff  agreed 
to  sell  to  defendant  land  with  personalty  there- 
on, and  that  defendant  afterwards  abandoned 
possession  of  the  property,  and  removed  and  re- 
tained the  personalty,  and  plaintiff  resumed 
possession  and  elected  to  rescind  the  contract, 
and  suffered  damage,  by  defendant's  conduct  in 
renouncing  the  contract,  in  a  certain  sum,  in- 
cluding the  reasonable  value  of  the  personal^ 
removed  from  the  land  and  the  value  of  its  use 
and  occupation  while  defendant  was  in  posses- 
sion, and  further  prayed  that  the  contract  be 
canceled  as  a  cloud  on  plaintiff's  title.  Held, 
that  the  complaint  sufficiently  alleged  a  cause 
of  action  at  law  for  the  value  of  the  personalty 
retained  by  defendant,  and  for  use  and  occupa- 
tion, so  that  such  relief  may  be  granted  on  prop- 
er proof,  though  cancellation  was  denied. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  S  100;  Dec.  Dig.  S  60.'] 

7.  Venoob  and  Fubchaseb  (S  116*)— Resoib- 
BioN  OF  Contract— Liability  of  Pubchab- 
IB  — Bestobation  of  Pbofebtt. 

Upon  repudiation  of  a  contract  to  convey 
by  the  purchaser,  and  its  rescission  by  the  ven- 
dor, the  purchaser  was  bound,  without  demand, 
to  leBtqpe  to  vendor  the  personalty  received  un- 
der the  contract,  and  to  ccHnpensate  the  vendor 
for  the  use  and  occupation  of  the  land  under 
Rev.  Codes,  {S  5075,  5076,  requiring  one  who 
obtains  a  thing  by  a  consent  afterwards  rescind- 
ed to  restore  It  witliout  demand  to  the  former 
possessor,  unless  he  has  acquired  title  superior 
to  such  possessor's. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S8  205-208 ;  Dec.  Dig.  i 
116.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  Miller  Smith,  Judge. 
Action  by  James  H.  Hicks  and  another 


against  Albert  Rupp  and  ottiers.  From  a 
judgment  dismissing  the  action,  and  from  an 
order  denying  a  new  trial,  plainUffs  appeaL 
Revelled  and  lemanded. 

Galen  ft  Mettler.  of  Helena,  for  appellants. 
Geo.  A.  Maywood,  of  X^llipSburg.  for  re- 
spondents. 

BRANTLY,  O.  J.  This  action  was  brought 
to  have  canceled  a  contract  for  the  sale  of 
real  estate  and  personal  property,  and  for 
damages.  A  demurrer  Interposed  to  the  com- 
plaint having  been  overruled,  issues  were 
made  up  by  answer  thereto  and  reply.  At 
the  trial,  bowever,  when  the  plaintills  of- 
fered evidence  to  sustain  their  allegations, 
the'  defendaots  objected  to  Its  lotroductioii, 
on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action.  The  objection  was 
sustained.  Thereupon,  after  a  formal  offer 
of  proof  by  plaintiffs  which  was  rejected,  the 
court  dismissed  the  action,  and  ordered  judg- 
ment for  the  defendants  for  costs.  The 
plaintUTs  have  appealed  from  the  Judgment 
and  an  order  denying  their  motion  for  a  new 
trial. 

The  complaint  alleges  that  on  April  9, 
1910,  the  plaintiffs  and  the  defendants  enter- 
ed Into  a  contract,  by  the  terms  of  which 
the  plaintiffs  agreed  to  sell  to  the  defend- 
ants, and  defendants  agreed  by  buy,  a  tract 
of  land  consisting  of  about  2,280  acres,  to- 
gether with  a  large  amount  of  personal  prop- 
erty thereon,  ^tuated  in  Lewis  and  Clark 
county,  at  a  gross  price  of  $30,000;  that  the 
plaintiffs  were  the  owners  of  the  property; 
that  the  defendants  paid  to  the  plaintiffs  the 
sam  of  $5,000,  and  agreed  to  pay  the  balance 
of  $25,000  on  or  before  January  1,  1911;  that 
the  plalntlfiTs  thereupon,  and  lu  accordance 
with  the  terms  of  the  contract,  delivered  to 
the  defendants  all  of  said  property,  and  that 
defendants  took  possession  of  it ;  that  there- 
after, on  May  13,  1910,  the  defendants  paid 
to  plaintiffs  the  further  sum  of  $5,000  to  ap- 
ply on  the  purchase  price;  and  that  there 
was  then  deposited  In  escrow  by  the  plain- 
tiffs a  warranty  deed,  duly  executed  and 
acknowledged,  to  be  delivered  to  defendants 
upon  their  payment  of  the  full  sum  of  $20,- 
000,  without  Interest,  as  stipulated  In  the 
contract  A  memorandum  signed  by  the 
parties,  accompanying  the  escrow,  stated  the 
purpose  of  the  deposit  and  the  condition  up- 
on which  the  depositary  should  make  a  de- 
livery to  the  defendants.  It  provided  that, 
In  case  payment  should  not  be  made  prompt- 
ly on  or  before  January  1,  1911,  as  stipulat- 
ed in  the  contract,  the  escrow  should  be  re- 
turned to  the  plaintiffs  on  demand  within 
30  days,  at  the  expiration  of  which  period 
the  responsibility  of  the  depositary  should 
cease.  It  is  allied  that  on  or  about  Janu- 
ary 1,  1911,  the  defendants,  without  notice 
to  plaintiffs,  and  without  their  knowledge  or 
consent,  abandoned  possession  of  the  land, 
and  left  It  wholly  unoccupied;  that  the  land 
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KHnalned  so  mweeiiplea  until  on  or  about 
Match  21,  1911,  when  the  plaintiffs  resumed 
possession,  by  reason  of  the  termination  of 
the  rights  of  the  defendants;  that  defend- 
ants wholly  failed  to  make  the  payment  of 
120,000,  ttaongh  demand  therefor  was  fre- 
quently made  by  plaintiffs;  that,  upon  such 
demand,  the  defendants  Informed  the  plain- 
tiffs that  they  renonnced  the  contract  and  re- 
fused to  recognize  any  liability  thereunder ; 
and  that  on  the  last-mentioned  date  the 
plaintiffs  elected  to  teactnd  the  contract,  and, 
through  their  attorneys,  gave  defendants 
written  notice  of  their  election.  The  notice 
Is  set  out  in  the  complaint  After  reciting 
generally  the  terms  of  the  agreement,  the 
possession  and  use  by  the  defendants  of  the 
property,  and  their  refusal  to  make  the  final 
payment  of  f20,000,  It  continues:  "We  are 
therefore  directed  by  Mr.  and  Mrs.  Hicks  to 
notify  yon,  and  we  do  hereby  notll^  you,  and 
each  of  you,  that  they  do  now  rescind  the 
contract  for  the  sale  of  their  ranch  and 
property  to  yon,  for  the  reason  that  you 
have  not  paid  In  full  the  omsideratlon  there- 
in agreed  to  be  paid,  and  that  the  time  for 
socfa  payment  has  passed.  The  payment 
which  yon  have  made  falls  far  short  of  com- 
p»i8atlng  them  for  the  actual  market  value 
of  the  perscmal  iwoperty  taken  hy  yon  and 
converted  to  yonr  own  vs^  to  say  nothing 
of  the  Aimage  to  the  ran<A  Itself  and  for  the 
use  of  the  ranch,  and  for  other  damages 
cansed  to  them  by  yonr  failure  to  keep  your 
contract"  It  is  alleged  that,  when  the  de- 
fendants abandoned  possession  of  the  land, 
they  removed  therefrom  all  of  the  personal 
property  Included  in  the  contract  and  con- 
verted it  to  thdr  own  use,  havliq;  di«>08ed 
of  the  greater  portion  of  It  to  third  persons. 
It  la  farther  aUeged  that  Che  plalntiffB  at 
all  times  were  ready  and  willing  to  comply 
with  all  the  terms  of  the  contract,  and  would 
have  done  so  but  for  the  conduct  of  the  de- 
fendants, rendering  their  compliance  impos- 
sible; and  that  they  wwe  thus  compelled  to 
elect  to  rescind  the  contract  In  order  to  pro- 
tect their  rights;  and  that  the  plalntlfls  suf- 
fered damage  by  the  eondnct  of  the  defend- 
ants in  renouncing  the  contract  to  the 
amount  of  123,632.  This  anm  indndes  $14,- 
OOO.  the  reasonable  value  of  Qie  povonal 
property  removed  from  the  land  when  de- 
fendants abandoned  It  and  converted  to  their 
own  use,  98,000,  the  value  of  the  use  and 
occupation  of  the  premises  by  the  defendants 
during  the  time  of  their  possession,  end 
various  other  items  claimed  on  grounds 
specifically  alleged.  It  is  further  alleged 
that  the  contract  of  sale  Is  a  cloud  npon 
plaintiffs'  title.  The  prayer  la  that  the  con- 
tract be  canceled;  that  plaintiffs  have  dam- 
ages against  the  defendants  In  the  sum  of 
923,532,  less  the  payment  of  $10,000  made  by 
the  defendants  at  the  time  the  contract  was 
entered  Into;  and  that  they  be  awarded  the 
costs  of  the  action.  Xhere  Is  also  a  prayer 
for  general  relief. 


So  far  as  it  is  disclosed  by  the  record,  t^e 
theory  upon  which  the  trial  court  proceeded 
Is  indicated  by  the  objection  by  counsel  for 
the  defendaoto  to  the  introduction  of  evi- 
dence. The  spedfle  grounds  thereof  were: 
(1)  That  It  appeared  that  the  contract  al- 
leged, having  been  extingulahed,  no  longer 
existed,  and  therefore  that  damages  could  not 
be  recovered. for  a  breach  of  It;  and  (2)  that 
the  damages  alleged  were  not  such  as  could 
be  recovered  for  the  breach  of  the  contract 
under  the  provisions  of  the  Codes.  But  It  Is 
not  Important  to  ascertain  upon  what  theory 
the  result  was  reached.  That  the  acUon  of 
the  court  In  sustaining  the  objection  was  er- 
roneous 1b  clear.  The  question  confronting 
the  trial  court  was,  and  the  one  submitted  to 
this  court  is,  whether  the  complaint  states 
facts  sufficient  to  entitle  the  plaintiffs  to  any 
reUel 

[1]  The  rule  Is  well  established  In  this  ju- 
risdiction, both  by  the  statute  and  the  numer- 
ous decisions  of  this  court,  that,  U  upon  the 
tacts  stated,  from  any  point  of  view,  the 
plaintiff  is  entitled  to  relief,  the  complaint 
will  be  sustained.  Merk  v.  Bowery  Wn. 
Co.,  31  Mont  298,  78  Pac  61d;  Donovan  v. 
McDevltt  36  Uont  61.  92  Pac.  49;  Raymond 
V.  Blancgrass.  36  Uont  440,  93  Pac  648,  15 
L.  R.  A.  (N.  8.)  576;  Bev.  Codes,  f  6713. 

[2]  We  Inquire  first  then,  whether  the 
facts  stated  Justify  the  equitable  relief  de- 
manded. A  suit  to  have  canceled  and  de- 
clared void  an  ln8tnun«at  whidi  constitutes 
a  doud  upon  the  tlUe  of  plaintiff  Is  refer- 
able to  the  general  Jurisdiction  which  courts 
of  equl^  ezerdae  upon  the  prlncb>le  of  quia 
timet  Arnold  v.  Fraser,  43  Mont  640,  117 
Pac  1664;  Fratt  v.  Danlds-Jonea  Co.,  47 
Mont  487,  183  Pac.  700;  Story's  Bqulty 
Jnrlsprud«ice  (10th  Ed.)  i  701;  2  Ponwroy** 
Bqultable  Remedies,  6K>;  6  Gyc  286.  In  the 
Revised  Codes  are  found  these  sections: 

"Sec.  6116.  A  written  Instrument  In  re- 
spect to  whidt  tliere  is  a  reasonable  appre- 
hmsion  that  U  left  outstanding  It  may  <aase 
serious  injury  to  a  person  against  whom  It 
la  void  or  voidable,  may,  upon  his  applica- 
tion, be  so  adjudged,  and  ordered  to  be  de- 
livered up  or  canceled. 

"Sec.  6U&  An  Instrnment  the  InvaUdlty 
of  whidb  is  apparent  npon  its  foce,  or  npon 
the  face  of  another  Instrument  wbldi  is  nec- 
essary to  the  use  of  the  former  in  evidence^ 
is  not  to  be  deemed  capable  of  causing  In- 
Jury  within  the  provlslona  of  the  last  sec- 
tion." 

These  provisions,  tak»i  together,  clearly 
define  the  ntle,  with  its  lindtations,  under 
which  the  equitable  Jurisdiction  of  the  court 
may  be  invoked.  The  Instrument  In  question 
must  be  in  writing  and  must  be  of  such  a 
character  that  U  left  outstanding,  It  will 
menace  with  iiOury  the  person  against  whom 
It  Is  void  or  voidable;  hence,  If  Ita  Invalidity 
appears  directly  or  constructively  upon  its 
face,  the  court  may  not  interfere. 

[S]  Clearly,  also.  If  it  does  not  appear. 
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either  from  tbe  Instrument  Itself  or  the 
statement  of  facts  explaining  Its  character, 
that,  If  left  outstanding.  It  will  or  may  result 
In  injury,  tlie  court  ought  not  to  interfere. 
In  other  words,  a  case  must  he  stated  which 
falls  within  the  rule.  Castro  t.  Barry,  79 
Cal.  443,  21  Pac.  946;  Hlbemla  S.  &  h. 
Soe.  T.  Ordway,  38  Cal.  681;  6  Cyc.  324.  In 
Hibemla  S.  &  U  Soc.  v.  Ordway^  it  was  said: 
"In  an  action  to  remove  a  cloud  there  can 
be  no  question  but  that  tbe  the  facts  which 
show  the  apparent  validity  of  the  instrument 
which  l3  said  to  constitute  the  cloud,  and  also 
the  facts  showing  Its  invalidity,  ought  to  be 
stated.  To  merely  name  the  instrument, 
therefore,  might  not  ordinarily  be  sufficient." 
In  order  to  invoke  the  Jurisdiction,  therefore, 
the  complaint  must  disclose  the  facts  neces- 
sary to  show  that,  but  for  the  Interposition 
of  the  court,  the  plalntitT  may  suffer  Injury. 

[4]  The  complaint  here  fails  to  disclose 
that  the  contract  Is  of  such  a  character  that, 
If  It  remains  outstandli^  It  will  be  a  menace 
to  plaintiffs^  titles  or  probably  Imperil  It  in 
any  way. 

[5]  Apart  from  the  bare  legal  presumption 
that  it  is  in  writing  (the  complaint  does  not 
state  so  specifically),  and  is  therefore  suffi- 
cient to  meet  the  requirements  of  tbe  statute 
of  frauds  (Sweetland  v.  Barrett,  4  Mont  217, 
1  Pac.  745;  Ryan  v.  Dunphy,  4  Mont.  356, 
S  Pac.  324,  47  Am.  Rep.  355;  Christiansen  t. 
Aldrlch,  30  Mont  446,  76  Pac.  1007 ;  1  Moak's 
Van  Sanford  on  Pleading  [Bd  Ed.]  266,  674; 
9  Ency.  PI,  ft  Pr.  700),  it  does  not  appear  that 
It  Is  of  record  or  that  It  was  executed  with 
the  formalities  entitling  It  to  be  put  upon 
record.  Moreover,  it  is  alleged  that  the  de- 
fendants renounced  It,  repudiating  all  liabil- 
ity under  It,  and  that  the  plaintiffs  rescinded 
It,  and  resumed  possession  of  the  land. 
While  sufficient  is  alleged  to  excuse  the 
plaintiffs  from  making  a  formal  offer  to  re- 
fund the  payments  made  (Arnold  v.  Eraser, 
supra)  in  the  particular  above  pointed  ou^ 
the  complaint  is  wholly  insufficient  to  invoke 
the  equity  power  of  the  court. 

[•]  In  the  second  place,  we  inquire  whether 
the  facts  stated  are  sufficient  to  warrant 
other  relief.  Stripped  of  the  unnecessary 
allegations,  we  think  the  complaint  states  a 
cause  of  action  at  law,  not  for  damages  for 
a  breach  of  the  contract,  but  to  recover,  as 
damages,  the  value  of  the  personal  property 
retained  by  the  defendants  and  the  use  and 
occupation  of  the  land  during  tbe  period  it 
was  In  possession  of  the  defendants.  Pome- 
roy*s  Eg.  Jurisprudence,  8  110;  State  v,  Sny- 
der, 66  Ttex.  687,  18  S.  W.  106;  6  Cyc.  285. 

[7]  Upon  tbe  repudiation  of  the  contract 
by  defendants  and  tbe  rescission  of  it  by 
the  plaintiffs,  the  obligation  at  once  arose 
upon  the  part  of  the  former,  without  demand 
to  restore  to  tbe  latter  the  personal  property 
received  under  the  contract,  and  to  render 
compensation  for  the  use  and  occupation  of 
the  land,  to  say  nothing  of  tbe  other  Items 


claimed  as  additional  damages.  Ber.  Codes. 
8i  8075,  5076. 

We  are  not  concerned  now  with  tbe  ques- 
tion what  the  plalntltb  may  be  able  to  estab- 
lish by  the  evidence.  If  they  can  show  what 
they  allege  upon  tbe  plainest  principles  ot 
Justice,  they  will  be  entitled  to  a  substantial 
verdict,  after  oredit  has  been  allowed  to  the 
defendants  for  tbe  amounts  paid  by  them. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  trial  on  tbe  merits. 

Reversed  and  remanded. 

HOIJX>WAX  and  SANNBB,  JJ^  concur. 


HANSON  V.  SWARD  et  al.f 
(Sapreme  Court  of  Kansas.    April  11,  1914.) 

(Syllahut  hv  th«  Cwri.) 

1.  Witnesses  ft  21*)— ExAianAnoif— Refus- 
al TO  ANSWBB  QVESTIOn— PaniaHMKITT  FOB 

OONIKMPT. 

Whether  a  question  put  to  a  witness,  in 
a  case  where  the  court  has  jurisdiction  of  the 
Bubjcct-matter  and  of  the  person,  and  which  he 
refuses  to  answer,  ia  pertinent  and  proper  is 
for  the  determination  of  the  conrt,  and  not  the 
witness,  and,  if  be  persists  in  his  refasal,  he 
will  be  subject  to  punishment  for  contempt. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Gent  Dig.  %%  87-41 ;  Dec.  Dig.  1 21.*] 

2.  WrrNESBEs  (J  21*)— Befusai.  to  Tebtut— 

lUFBISOnUBNT  FOB  CONTEMPT. 

Imprisonment  may  be  imposed,  not  only  as 
punishment  for  contumacy,  but  also  to  compel 
obedience  to  a  lawful  order,  and  to  enforce  the 
production  of  testimony  deemed  to  be  neces- 
sary to  the  administration  of  Justice. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  37-41 ;  Dec.  Dig.  \  21.*] 

8.  Exeoutobs  ano  Aduinistbatobs  (S  29*)— 
Appointment  of  Admihistbatob— Collat- 
EBAi.  Attack. 

Tbe  appointment  of  an  administrator  is  not 
open  to  collateral  attack  merely  because  the  ap- 
pointee is  not  next  of  kin  to  the  deceased  whose 
estate  is  being  administered. 

[Bd.  Note.— For  other  eases,  see  Executors 
and  Administrators.  Cent  Dig.  SS  177-iai, 
1411;  Dea  Dig.  |  29.*] 

4.  Fame  iMPBisomiENT  (5  20*)— Petition— 

Sufficiency. 

On  an  examination  of  tbe  averments  of  ap- 
pellant's petition.  It  is  htsM  that  they  fail  to 
state  a  cause  of  action  tor  false  imprisonment 
against  the  appellees. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  89  86-97;  Dec.  Dig.  < 
20.*] 

Appeal  from  District  Conrt,  McPherson 
County. 

Action  by  John  F.  Hanson  against  Swen 
A:  Sward  and  others  for  false  Imprisonment 
From  Judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

John  r.  Hanson,  of  Lindsborg,  for  appel- 
lant  Frank  O.  Johnson,  of  McPherson,  for 

appellees. 

JOHNSTON,  G.  J.  [41  This  was  an  action 
brou^t  by  thtt  app^ant,  John  F.  Hanson, 
to  -recover  960,100,  as  damages  for  alleged 
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fUae  Imprlaanment.  It  waa  brought  against 
ttae  KppeSiiBBBt  Swen  A.  Sward,  the  probate 
judge  of  Ifc^ieiBoii  conntVi  and  the  three 
anreties  ^pon  bis  officii  bond,  O.  Emil  Gua- 
tafBon,  tlie  ahwiff,  and  the  20  soretlee  upon 
hiB  ofllGlal  bond,  John  Bkblad,  who  waa  the 
admlnlrtxator  of  the  Hannah  Llnderholm  es- 
tate, and  hlB  attOTn^r.  Frank  0.  Johnpon. 
In  the  petitloD  the  MtpeUant  allied  that  he 
was  aubpoenaed  aa  a  witness  In  bduilf  of  ttae 
admSntatrator  of  the  Underiiolm  estate  In  a 
oontTOTeray  wher^  Anton  Undeiholm  and 
others  had  presented  claims  against  the  es- 
tate, and  to  bring  with  him  books  of  acoouDt, 
recdpts  for  payments,  checks,  and  ottier  eri- 
dencea  of  the  payment  of  mon^  to  Anton 
linderholm,  EmU  B.  Undeiiiolm,  Justus 
Llnderholm,  and  Ida  A.  TaEnstrom,  and  also 
all  papers,  note«^  or  accounts  abowing  the 
transactlona  had  or  made  by  Hannah  Lind- 
erholm while  she  was  acting  as  the  adminis- 
tratrix of  the  estate  of  Swan  Linda:holm, 
debased.  It  was  alleged  that,  In  answer  to 
the  subpoena,  appellant  appeared  before  the 
probate  court,  and  after  afflnnatlon  he  was 
aaked  a  anestton  pertaining  to  the  <daimB 
filed  against  the  estate  by  Antcm  UndeAolm 
whidb  iw  declined  to  answw,  saying  that  the 
question  did  not  pertain  to  the  controYersy 
upon  which  he  had  been  subpoenaed  to  testi- 
fy. The  probate  court  then  ruled  that  the  ap- 
pellant must  answer  the  Question;  but  he  as- 
serted that  the  court  had  no  Jurisdiction  to 
require  him  to  answer,  and,  still  refusing,  he 
was  held  to  be  in  contempt  of  court,  and  It 
was  adjudged  that  he  should  pay  a  fine  of 
$26,  and  stand  committed  until  the  fine 
should  be  paid  and  the  question  answered. 
It  was  fiurthw  averred  Oiat  nndw  this  order 
the  aiv^lant  was  otmimltted  to  the  county 
jail  by  the  dkeriff,  Oiat  aftwwards  he  was 
released  on  a  bond  given  pending  a  hearing 
on  a  writ  of  habeas  corpus  t>efore  the  Sn- 
preme  Ooort,  and  that  subsequently  that 
court  remanded  him  to  custody,  and  he  was 
held  In  Jail  for  a  period  of  about  el^^t 
months,  when  he  was  released.  He  farther 
alleged  that  the  contempt  proceedings  wen 
void,  and  his  punishment  illegal,  because 
the  probate  court  had  no  Jurisdiction  to  com- 
pel  Mm  to  testify  In  the  proceedings  before 
it;  that  Ekblad,  who  waa  moving  in  ttae  pro- 
ceedings, was  not  next  of  kin  to  ttae  deceased, 
and  was  therefore  not  legally  appointed  ad- 
ministrator; that  the  order  of  commitment 
was  yaHf  because  it  did  not  stete  the  exten- 
iiati<nis  offered  by  ttie  appellant,  nor  comply 
with  the  Oode  provisions  relating  to  ponlsh- 
ment  for  contempt  A  demurrer  to  the  pett 
tton  waa  sustained,  and  appellant  complains 
of  the  rnUnfr 

[1]  Most  of  ttae  questions  raised  on  this  ap- 
peal have  already  been  determined  adverse- 
ly to  apptflantfs  eontemticai.  It  was  decided 
In  habeas  corpus  proceedings,  and  upon  simi- 
lar avaments,  tiiat  it  was  the  dn^  of  appel- 
lant to  answer  ^  question  propounded  to 


blm  in  the  probate  court  In  re"  Hanson,  80 
Kan.  783,  105  Pac.  004;  In,  re  a«»aon,^81 
Kan.  608,  106  Pac  276. 

[2]  The  allegations  of  appellant's  petiti.on 
Indicate  that  the  question  waa  relevanV,  qiirt, 
besides,  the  probate  court  wMch  had  Jurlsat*- 
tlon  of  the  case  determined  that  the  QueBtipn' 
asked  was  pertinent  and  proper.  Being  vest' ' 
ed  with  Jurisdiction  of  the  subject-matter  and 
of  the  person,  the  relevancy  of  the  inquiry 
waa  a  question  to  be  determbied  by  the  court, 
and  not  by  the  witness.  It  haa  also  been 
determined  that  the  probate  court  had  the 
power  to  make  the  particular  order  that  was 
made.  In  re  Hanson,  80  Kan.  783,  105  Pac. 
694.  On  a  hair-spllttlnK  theory  ae  to  the  pro- 
priety of  the  question  asked,  which  was  ut-. 
terly  untenable  the  a^iellant  persisted  In 
his  contumacy,  and  hence  was  held  In  JaU 
for  a  long  time.  However,  he  could  have 
secured  his  release  at  any  time  by  answering 
a  few  simple  questions,  which  he  now  says  be 
would  willingly  have  answered  if  they  had 
been  asKed  In  a  different  way.  He  was  held 
tn  custody,  not  alone  as  punishment  for  con- 
tumacy in  willfully  disobeying  a  lawful  or- 
Aer  of  the  court  but  also  to  compel  obedience 
to  an  order  which  the  court  bad  a  right  to 
make,  and  which  was  deemed  necessai?  to 
the  administration  of  Justice.  While  the  im- 
prisonment was  loDg,  the  court  had  the  power 
to  continue  the  commitment  of  appellant  as  ■ 
long  as  his  contumacy  continued.  As  was 
well  rranarked  by  Mr.  Justice  Qravee  In  the 
habeas  corpus  proceeding:  '*If  oourte  were 
limited  In  thdr  power  to  enforce  proper  or- 
ders, as  urged  here,  contumadons  witnesses 
could  effectually  impede  and  embarrass  them 
to  Boetk  an  extent  as  practically  to  prevent 
the  adminlstralion  of  Justice."  In  re  Hanson, 
80  Kan.  78S,  787,  106.  Fac.  804,  698. 

[8]  O^ere  Is  nothing  substantial  in  Uie  (dalm 
of  appellant  that  the  imiurlsonment  was  il- 
legal because  Ekblad,  who  was  appointed  ad- 
mtoistrator,  was  not  next  of  kin  to  Hannah 
Llnderholm.  deceased.  The  probate  court 
had  authority  to  appoint  an  administrator, 
and,  even  if  the  wrong  person  was  appointed, 
his  appointment  would  be  valid  until  it  was 
set  aside  in  a  proceeding  brought  fbr  that 
purpose.  Lettera  of  administration  are  not 
open  to  collateral  atte<^  such  as  aivellant 
is  attempting  to  make.  This  was  determined 
in  Ekblad,  Adm'r,  t,  Hanson,  85  Kan.  541, 
117  Pac  1028.  See,  also,  Taylor  t.  Hoidck, 
Adm'r,  ete.,  13  Kan.  618;  Bru baker  v.  Jones, 
2S  Kan.  411. 

Some  other  questions  have  been  discussed 
by  appellant;  but  all  not  spedflcally  mention- 
ed here  hav^  like  those  mentioned,  been 
considered  and  decided  in  earlier  cases 
brought  In  or  to  this  court  by  appellant 

1!b»  vN>eUant  did  not  stete  a  cause  of  ac- 
tion against  any  of  the  appellees,  and  the 
ruling  vt  the  district  court  sustaining  the  de- 
murrer to  his  petition  must  be  affirmed.  All 
the  Justices  concurring. 
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^^PGDS  r.  D.  M.  FHBBY  &  CO. 
{SoqlreiEA  'Court  of  B:aDsas.    April  11,  1014.) 

(SyUabut  by  the  Court.} 

^"^SM  168%*)— CONTBAOl^-COKSTBnonON. 

•  The  rule  stated  In  the  case  of  HoUinKS' 
.ffidrtb  T.  Coltburat,  78  San.  465,  96  PacT^l, 
18  li.  R.  A.  (N.  S.)  741,  130  aS;  St.  Rep.  382, 
applied  to  a  contract  for  the  growing  and  de- 
livery of  a  crop  of  watenneloo  seeds,  and  held, 
that  acceptance  of  and  payment  for  the  crop 
were  left  to  the  consideration,  judgment,  and 
satisfaction  of  the  purchaser,  subject  to  the 
limitation  that  be  should  act  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  40»-421;  Dec.  Dig.  {  168^.*] 

Appeal  from  District  Court,  Stevens 
Ooonty. 

Action  by  O.  W.  Hodges  against  D.  U.  Fer- 
ly  ft  Co.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

F.  S.  Macy,  of  Liberal,  and  Standish  Bacfc- 
us,  of  Detroit,  Micb.,  for  appellant.  S.  W. 
Smltb,  of  Osborne,  for  appellee. 

BURCH,  J.  In  tbe  season  of  1911  the 
plaintiff,  Hodges,  grew  a  crop  of  watermelon 
seeds,  and  in  November,  1911,  delivered  it  to 
tbe  defendant  tinder  a  contract  the  material 
portions  of  which  follow :  "It  is  further  mu- 
tually agreed  that  npon  delivery  of  the  crop 
it  is  to  be  carefully  weighed  and  tested. 
Any  necessary  remilllng  is  to  be  done  by  D. 
M.  Ferry  &  Co.,  at  their  expense.  Payment 
Is  to  be  made  only  for  such  seed  as  they  con- 
sider sufficiently  clean,  bright,  and  vital  for 
seedsmen's  use;  no  credit  being  given  for 
dirt,  damages,  or  poor  seed  which  has  to  be 
removed.  In  all  cases  the  screenings  and 
culls  are  to  remain  the  property  of  the  party 
who  separates  them  from  the  crop.  It  is 
further  mutually  agreed  that,  if  the  crop  as 
delivered  is  Impure  through  fault  of  the 
grower,  or  in  any  other  respect  Is,  In  the 
judgment  of  D.  M.  Ferry  &  Co.,  unfit  for 
seedsmen's  use  and  cannot  be  made  fit  with- 
out an  unreasonable  amount  of  recleaning  or 
handplcklng,  D.  M.  Ferry  &  Co.  may  refuse 
to  accept  it  in  fulfillment  of  this  contract. 
♦  •  •  In  consideration  of  the  faithful 
carrying  out  of  the  provisions  of  this  agree- 
ment on  the  part  of  said  G.  W.  Hodges,  and 
for  bis  services  in  the  growing  and  delivering 
said  seeds,  D.  M.  Ferry  &  Co.  hereby  agree 
to  pay  him  at  the  rate  of  12  cents  per  pound 
for  all  the  seed  satisfactory  to  said  D.  M. 
Ferry  &  Co.  which  he  may  deliver  in  accord- 
ance with  this  agreement  in  excess  of  the 
stock  seed  furnished  him,  said  payment  to  be 
made  Immediately  upon  the  receipt  of  such 
seed,  and  the  ascertaining  by  said  D.  M. 
Ferry  &  Co.  that  it  Is  vital  and  flt  for  seed 
purijoses."  The  seeds  were  rejected.  In  an 
action  to  recover  the  compensation  stipulated 
In  the  contract,  the  plaintiff  prevailed,  and 
the  defendant  appeals. 

7he  court  interpreted  the  contract  as  pro- 
viding for  payment  for  such  seeds  as  were 
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soflBdently  dean,  brl^t,  and  vital  for  seeds- 
men's use,  payment  to  be  made  as  soon  as 
the  defendant  ascertained  the  fact,  and  in- 
stmcted  the  Jury  that  the  principal  question 
for  tiiem  to  determine  was  whether  or  not 
tbe  seeds  were  sufficiently  clean,  bright,  and 
vital  for  seedsmen's  use. 

The  contract  provided  that  payment  should 
be  made,  not  for  such  seeds  as  were  sufficient- 
ly clean,  bright,  and  vital  for  seedsmen's 
use,  but  for  such  seeds  only  as  tbe  defendant 
considered  of  that  character.  The  right  was 
expressly  reserved  to  reject  tbe  crop,  not  if 
It  was  unfit  for  seedsmen's  use,  but  if.  In 
tbe  Judgment  of  tbe  defendant,  It  was  unfit. 
The  agreement  to  pay  was,  not  for  all  seeds 
which  were  clean,  bright,  and  vital,  but  for 
all  seeds  which  were  satisfactory  to  tbe  de- 
fendant. The  only  provision  of  the  contract 
in  which  a  reservation  of  this  kind  was  not 
Inserted  was  the  clause  relating  to  time  of 
payment.  Since  the  condition  upon  which 
any  payment  depended  was  already  fixed,  it 
was  not  necessary  that  It  should  be  repeated 
there,  and  acceptance  of  and  payment  for  the 
crop  were  left  to  the  consideration.  Judgment, 
and  satisfaction  of  the  defendant  It  fol- 
lows that  the  contract  was  misinterpreted, 
and  tbe  case  was  sent  to  tbe  Jury  on  a  wrong 
theory. 

The  contract  belongs  to  the  class  consider- 
ed in  the  case  of  Hollingsworth  v.  Colthurst. 
78  Kan.  455,  456,  90  Pac.  851  (18  L.  R.  A.  [N. 
S.l  741,  ISO  Am.  St.  Rep.  382) :  "Parties  to  a 
contract  may  lawfully  stipulate  that  perform- 
ance by  one  of  them  shall  be  to  the  satisfac- 
tion of  the  other.  •  •  •  If  such  a  con- 
tract be  made,  the  party  to  be  satisfied  Is 
the  Judge  of  his  own  satisfaction,  subject  to 
the  limitation  that  he  must  act  In  good  faith. 
He  should  fdlrly  and  candidly  Investigate 
and  consider  the  matter,  reach  a  genuine  con- 
clusion, and  express  the  true  state  of  his 
mind.  He  cannot  act  arbitrarily  or  capri- 
ciously, or  merely  feign  dlssatlsfactloD.  The 
application  of  these  principles  is  not  limited 
to  transactions  invoMi^  personal  taste  and 
preference." 

The  actual  character  of  the  seeds,  whether 
clean,  bright,  and  vital  according  to  some 
standard  of  seedsmen  or  not,  was  not  the 
matter  to  be  determined,  and  was  not  even 
pertinent  to  the  issue,  except  in  connection 
with  proof  of  bad  faith. 

It  will  be  observed  that  the  defendant's 
seed-growing  contract  has  been  materially 
changed  since  the  decision  in  the  case  of 
Ferry  v.  Balllnger,  8  Kan.  App,  756,  60  Pac 
824. 

Strangely  enough  tbe  court  permitted  the 
jury  to  be  interrogated  specially  concerning 
whether  or  not  the  defendant  acted  in  good 
faith  in  rejecting  the  seeds.  The  answer 
was,  "We  don't  think  they  did."  This  an- 
swer might  well  result  from  the  wrong  Inter- 
pretation placed  on  the  contract  by  the  court 
In  tbe  tUBtmctiottB  given,  and  from  the  faU- 
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lire  of  the  court  to  Ixutract  on  tbe  snbject 
of  candor  and  good  faltb  In  the  exercise  of 
coDskleratloD  and  judgment  respecting  the 
qoftUt?  of  the  seeds,  and  on  the  subject  of 
the  genuineness  of  the  defendant's  dlseatls- 
faction  with  them.  Besides  this,  the  court 
rejected  evidence  material  to  the  qoeatlon 
propounded  to  the  Jury. 

After  receiving  the  seeds,  the  defendant 
proceeded  to  m&ke  a  germination  test  by 
methods  long  In  use  which  were  described  In 
detalL  Only  40  per  cent,  of  the  samples 
sprouted.  The  seeds  were  then  remiUed,.  and 
3  samples  of  the  clean  product  were  tested, 
which  showed  a  vitality  of  56  per  cent,  S4 
per  cent.,  and  M  per  cent,  respectively.  In 
March,  1912,  26  samples  were  tested,  which 
showed  an  average  vitality  of  50%  per  cent 
Cbeck  samples  em^oyed  In  mHtetng  the  test 
showed  a  vltali^  of  from  94  to  96  per  cent 
The  average  for  watermelon  seeds  generally 
is,  according  to  the  experience  of  the  de- 
fendant, 86  per  cent,  and  the  defendant  re- 
quires a  vitality  of  at  least  7S  per  cent  be- 
fore It  considers  watermelon  seeds  merchant- 
able for  seed  purposes.  In  March,  1912,  the 
defendant  sent  samples  of  the  seed  to  the 
botanist  In  charge  of  the  seed  laboratory  of 
the  United  States  Department  of  Agrlcol- 
tore,  together  with  the  foUowing  letter: 

"March  16,  1912.  Mr.  Edgar  Brown,  Bo^ 
aoist  in  Charge  of  Seed  Laboratory,  U.  S. 
Department  of  Agriculture,  Washington.  D. 
C— Dear  Sir:  Under  another  cover  we  are 
mailing  yon  to-day  two  samples.  No.  1  and 
No.  2,  of  watermelon  seed,  taken  from  an  lA&i- 
Ucal  lot  number  64480,  and  stiall  be  pleased  ' 
to  have  you  make  a  germination  test  and 
report  to  us  the  result  at  your  earliest  con- 
venience. If  there  Is  any  charge  for  this 
work,  we  shall  be  glad  to  remit  on  receipt 
of  yonr  bUL  Beq>eettnU7,  D.  M.  Verry  ft 
Co." 

The  plaintiff  was  duly  advised  of  this  a<N 
tion,  and  portions  of  the  samples  sent  to  the 
government  laboratory  were  sent  to  the 
plaintiff.  In  response  to  the  letter  quoted, 
the  defendant  received  the  following  letter: 

"United  States  Department  of  Agriculture 
Bureau  of  Plant  Industry.  [JFL.]  Seed 
Laboratory,  Washington,  D.  C,  April  3,  1912. 
D.  M.  Ferry  ft  Co.,  Detroit,  Mich.:  Final 
report  of  gennlnatlon  test  of  seed  received 
March  18.  1912.  Test  number  146466,  send- 
er's mark  No.  1,  name  of  seed  watermelon 
61480.  Duration  of  test  In  days,  8;  germi- 
nation per  c6nt,  54.5%.  Test  number  146467, 
sender's  mark  No.  2,  name  of  seed  watermel- 
on 64480.  Duration  of  test  In  days,  8 ;  ger- 
mination per  cent,  66.6.  Delay  in  receiving 
reports  can  be  saved  by  submitting  your 
samples  to  our  Branch  Seed  Laboratory,  Ag- 
ricultural Department  Station,  lAfayette* 
Indiana.  E.  Brown,  Botanist  In  Charge  of 
Seed  Laboratory, 

"Hie  name  of  the  United  States  Depart- 
ment of  Agriculture  must  not  tie  used  for  ad- ' 


vertlfling  purposes  in  connection  with  this 
report" 

The  court  refused  to  allow  this  letter  to 
be  read  In  evidence  and  refused  testimony 
that  the  defendant  considered  the  percentage 
of  vitality  stated  in  the  letter  to  be  too  low 
to  be  acceptable.  Both  were  relevant  to  the 
question  of  the  good  faith  of  the  defendant 
in  reJectUig  the  seeds.  The  letter  was  not, 
of  course,  admissible  as  evidence  of  the  ao- 
tuAl  vitality  of  the  seeds. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded  for  a 
new  trial  All  the  Justices  coQCurrlng,  m- 
cept  MASON,  3^  who  did  not  sit 


STATU  6Z  reL  DAWSON,  Atty.  Geo.,  r. 
LBATENWORTH  CITT  ft  FT.  LEAT- 
BNWOETH  WATBR  CO, 
(Supreme  Court  of  Kansas.    April  U,  1914,) 

(Svlla^  by  the  Oourt.} 
Waters  axd  Watsb  Ooubses  ((  902*)— Wa- 
axBwoass  Coupakt--Gontbol. 

Upon  the  facts  stated  In  the  optniou,  it  is 
held  that  a  waterworks  company  engaged  io 
supplying  water  to  the  dty  of  Leavenworth  and 
its  inhabitants,  and  also  to  ^e  United  SUtes 
military  pris(Hi,  tbe  federal  prison,  Ft  Leaven- 
worth, the  National  SoMien*  Htmt.  and  other 
public  and  private  institutions  outside  the  dtj 
(four-ninths  of  tbe  total  amount  of  water  fur- 
nished being  to  outside  consumers),  is  within 
the  provisions  of  section  3  of  cliapter  238  of 
the  Laws  of  1911,  and  therefore  subject  to  the 
control  of  the  public  utilities  commission. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Contses,  Coit  Dig.  |  276;  Dee.  Dig.  | 
202.»] 

Action  by  tbe  State,  on  ration  of  John 
S.  Dawson,  Attorney  General,  against  the 
Learaiwortli  Cl^  ft  Ft  Leavenworth  Water 
Company,  to  oompd  the  company  to  pnt  in 
force  water  rates  fixed  by  ordinance.  De- 
murrer to  answer  overmled,  and  actton  dis- 
missed. 

John  S.  Dawson,  Atty.  Gen.,  C  P.  Ruther- 
ford, of  Leavenworth,  and  F.  B.  Dawes,  of 
Clay  Center,  for  plaintiff.  A.  E.  Dempsey, 
of  Leavenworth,  and  S.  W.  Moore  and  Sam'l 
W.  Sawyer,  both  of  Kansas  City,  Mo.,  for 
defendant 

PORTER,  3.  In  1882,  the  city  of  Leaven- 
worth, a  dty  of  the  first  class,  granted  a 
franchise  to  the  defendant  to  use  the  streets, 
alleys,  and  grounds  of  the  dty  for  tbe  pur- 
pose of  placing  water  pipes  therein  and  to 
furnish  the  city  and  its  Inhabitants  with 
water.  The  franchise  was  to  continue  for  a 
period  of  20  years;  the  dty  reserving  the 
right,  after  the  expiration  of  that  time,  to 
purchase  the  waterworks,  with  all  ezteosions, 
rights,  and  franchises  belonging  thereto.  The 
franchise  was  accepted,  and  the  defendant 
erected  its  waterworks  plant  and  from  that 
time  to  the  present  has  been  furnishing  water 
1  to  the  city  and  Its  Inhabitants. 
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Snbseqitait'io  the  passage  of  Uie  frandilae 
ordinance  and  Its  acceptance  by  the  water 
ccunpany,  the  lieglslature,  In  1S8B  (section  2, 
c.  84,  laws  of  188S),  passed  an  act  declaring 
that  such  contracts  and  frantdilaes  shall  n<^ 
extend  for  a  longer  period  than  20  years,  un- 
less extended  as  prorlded  In  the  act;  and 
farther  prorlded  ther^  that,  after  the  ex- 
I^ratlon  of  m<Si  period,  In  case  the  city  failed 
to  purchase  each  waterworks,  then  the  own- 
era  thereof  abonid  thereafter  have  possession 
and  enjoy  all  the  rights,  prlvll^es,  and  fran- 
chises tberebtfore  granted  to  or  acqolred  by 
them,  and  power  to  maintain  and  operate  the 
waterworks,  with  all  the  rl^ts,  franchises, 
and  prlTil^es  theretofore  held  and  granted, 
nntll  the  dty  should  pnn^iue  tho  same.  The 
act,  by  express  terms,  was  made  to  apply  to 
franchises  before  that  time  granted  by  cities 
to  waterworks  companies. 

The  20-year  period  for  which  the  original 
franchise  was  granted  has  long  since  ex- 
I^red.  The  city  has  failed  to  exercise  Its 
privilege  of  purchasing  the  waterwoAs,  and 
in  November,  1913,  the  city  passed  an  ordi- 
nance regulating  the  rates  to  be  charged  by 
the  defendant  to  the  df?  and  its  Inhabitants 
for  water  furnished,  and  providing  certain 
conditions  upon  which  the  defendant  should 
make  extensions  of  Its  pipes  and  mains  to 
accommodate  the  city  and  its  inhabitants,  and 
also  providing  other  regulations  with  respect 
to  fnmlshlDg  meters  to  private  consumer. 
The  old  rates  for  water  furnished  the  inhab- 
itants was  50  cents  per  1,000  gallons.  The 
new  ordinance  fixed  the  rate  to  be  <^arged  at 
30  cents.  The  defendant  refused  to  obey  the 
ordinance,  and  continued  to  keep  in  force  the 
old  rates,  and  this  action  was  brought  for  a 
mandatory  order  requiring  the  company  to 
comply  with  the  ordinance  and  to  observe 
and  put  In  force  the  rates  fixed  thereby. 

The  water  company  filed  its  answer  and  re- 
turn to  the  alternative  writ,  claiming:  First, 
that  the  mayor  and' commissioners  of  the  city 
of  Leavenworth  have  no  Jurisdiction  of  the 
matter,  and  have  no  right  to  fix  rates  for 
water  furnished  the  people,  nor  in  any  way 
to  regulate  the  conduct  of  the  defendant; 
that  the  Jurisdiction  of  such  matters  is  in 
the  public  utilities  commission  of  the  state. 
In  the  answer  and  return  it  Is  further  claim- 
ed that,  if  the  mayor  and  commissioners  of 
the  dty  have  power  to  regulate  the  defend- 
ant, the  ordinance  of  1913  is  unconstitutional 
end  void,  for  the  reason  that  in  the  original 
ordinance  of  1882  a  contract  in  regard  to 
such  matters  was  made  and  the  rates  which 
the  defendant  should  charge  for  water  were 
fixed,  as  well  as  the  conditions  under  which 
the  company  should  be  required  to  extend  its 
mains,  and  hence  that  the  new  ordinance  is, 
in  effect,  a  law  of  the  state  that  impairs  the 
obligations  of  the  contract  embodied  in  the 
original  ordinance,  and  Is  therefore  uncon- 
stitutional and  void.  The  case  is  submitted 
upon  demurrers  to  Uie  answer  and  return. 

At  the  outset  It  U  necessary  to  determine  I 


the  Jurisdictional  qneetton,  and,  as  we  have 

arrived  at  the  ocmdaBlon  that  the  deCendant 
is  correct  in  the  contention  tliat  the  public 
ntUitles  commlsBlon,  and  not  the  dty,  has 
excliHive  JurlBdicdon  of  the  subject-matter 
of  Cbe  omtroTersy,  the  other  questions  raised 
by  the  donnrrers  and  which  are  discussed  la 
the  briefs  need  not  be  considered. 

The  public  utimies  act  Is  chapter  288  of 
the  laws  of  1911.  By  section  1  the  comnds- 
slon  Is  glrea  **fuU  power,  authority  and  juris- 
dictlm  to  Buperrlse  and  contnd  the  public 
utiUtles  •  •  •  doing  bnalnesB  In  the  state 
of  Kansas,  and  is  empowered  to  do  all  things 
necessary  and  couTenient  tot  tbe  exadee  of 
such  power,  authorl^  and  jurisdiction."  The 
only  exception  to  this  unlimited  control  is 
contained  In  section  3,  ^ere  the  power  of 
regulation  of  "all  public  utlUtles  and  common 
carriers  situated  and  operated  wficdly  or 
prindpally  within  any'  dty,  or  prlndpally 
operated  for  the  benefit  of  such  dty  or  Its 
people"  Is  vested  exduslvely  In  the  dty. 

It  Is  alleged  in  the  petition  and  In  the  al- 
ternative writ  that  the  defendant  is  furnish- 
ing water  to  said  dty  and  the  Inhabitants 
thereof,  to  divers  and  sundry  people,  and  to 
private  and  public  Institntlons  In  and  outside 
of  said  dty.  Including  parks,  public  schools, 
the  United  States  military  pris(Hi,  the  federal 
prison.  Ft.  Leavenworth,  Soldiers'  Home,  and 
hospitals,  and  to  charitable  Institutions.  The 
answer  admits  these  allegations,  and  further 
alleges  that  the  defendant,  In  addition  there- 
to, furnishes  water  to  other  persons  outside 
of  the  dty :  that,  of  the  whole  amount  of 
water  furnished  consumers,  four-ninths  there- 
of is  fnrnlshed  to  consumers  outside  of  the 
dty;  that  all  of  defendant's  settling  basins, 
intake  pipes,  and  power  plant  are  located  out- 
side of  the  dty  of  Leavenworth;  that  the 
only  fadllty  located  within  the  dty  of  T^eav- 
enworth  (except  Its  pipe  lines,  hydrants,  and 
fadlltles  used  in  connection  therewith)  Is  a 
distributing  reservoir;  and  that,  of  the  en- 
tire value  of  the  defendant's  plant  (¥720,000), 
not  less  than  $490,000  is  devoted  to  the  serv- 
ice of  the  dty  of  Leavenworth  and  private 
consumers  therdn. 

It  Is  quite  obvious  from  the  admitted  facts 
that,  under  the  terms  of  the  statute,  defend- 
ant's plant  cannot  be  deemed  a  utility  "sit- 
uated and  operated  wholly  or  prindpally** 
within  the  city,  nor  can  It  be  said  to  be  "prin- 
dpally operated  for  the  benefit  of  such  dty 
or  Its  people."  The  eTident  purpose  In  adopt- 
ing the  law  was  to  provide  for  uniformity 
throughout  the  state  in  the  control  and  regu- 
lation of  public  utilities  and  In  the  rates  to 
be  charged  by  them,  and  to  create  a  spedal 
tribunal  for  that  purpose.  Public  utility 
statutes  are  of  comparatively  recent  origin, 
but  are  generally  regarded  by  the  courts  as 
entitled  to  a  liberal  construction,  in  order  to 
advance  the  benefits  sought  to  be  gained,  and 
to  avoid  the  evils  sought  to  be  averted  by 
the  Legislature.  Olty  of  Troy  v.  United 
lTractionCa,202N.T.833,95N.]&.759.  We 
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ao  not  bellere  tliat,  by  the  ase  of  the  word 
"piindpaUy."  the  Lc^islatare  Intended  to 
mean  a  mere  majority  of  the  people  aecred 
by  a  utility,  nor  tliat  it  ms  Intended  that 
the  value  and  extent  of  the  phyelcal 
plant  and  machinery  employed  In  fumiah- 
ing  public  serrlce  ehonld  be  appraised  in 
order  to  determine  whether  the  ntllity  is 
principally  operated  for  the  benefit  of  a  city, 
and  the  people  thereot  Nor  can  we  conceive 
that  the  BltoatioD  la  altered  in  any  respect 
by  the  fact  that  the  United  States  govem- 
moit  Ifl  ime  of  the  largest  consumers  of  water 
among  those  supplied  by  the  defendant  out- 
side the  limits  of  the  city.  Doubtless  the 
ffederal  goTemment  conld  avail  Itself  of  any 
rates  for  service  established  by  the  state,  but 
that  question  Is  not  before  as.  The  facts 
here  present  a  Btronger  case  for  control  by 
the  public  utilities  commission  than  those  in 
State  ex  rel.  v.  Gas  Company,  88  Kan.  166, 
127  Pac.  638,  or  City  of  Emporia  r.  Telephone 
Co..  90  Kan.  US,  133  Pac.  858.  In  both  of 
the  oases  cited  it  was  held  that  the  utlllt?  f  eU 
within  the  Jurisdiction  and  control  of  the 
public  utiUties  commission. 

Ute  other  questions  of  law  raised  by  the 
aosver  and  return  are  not  deemed  to  be  dlf- 
flcult  of  solution ;  and.  as  a  matter  of  fact, 
the  Pardee  are  not  very  far  apart  in  their 
contentions  as  to  the  law.  The  defendant 
concedes  the  power  of  the  state,  through  some 
agency,  to  regulate  Uie  rates  to  private  con- 
sumers, but  contends  that  the  state,  has  no 
power  to  diange  the  contract  rate  In  the 
ordinance  for  water  furnished  to  the  city,  nor 
to  impose  upon  the  defendant  additional 
burdens  respecting  the  extension  of  mains 
and  the  furnishing  of  meters  to  private  con- 
sumers. It  would  be  useless  for  us  to  pass 
upon  questions  of  law  which  will  depend 
largely  upon  the  facts  to  be  determined  by 
the  utilities  commission  after  a  full  bearing. 

It  follows  that  the  demuirers  must  be  over- 
ruled, and  the  action  dismissed,  for  the  rea- 
son that  the  Jurisdiction  and  control  of  the 
controversy  is  In  the  public  utilities  commla- 
stoD.  AU  the  Justices  concurring. 


TBCZA  T.  SULZBERGER  ft  SONS  GO. 
(Sciirane  Court  of  Kansas.    April  11,  1914.) 

(SyUaInu  hf  the  Court.) 
1.  Mastib  and  Sebvant  (S  276*)— iRJtmzBS 

TO  SEBVAUT— NXOUOEHCK  —  iNSUFFIOIKIfX 
LlOHT. 

The  evidence  held  sufficient  to  justify  a 
taiiog  that  neglfcence  of  sn  emplojer  in  not 
iwovidiag  sufficient  light  was  the  pnnliaate 
caoBe  of  SD  iojurr  to  an  employ^. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Serraot.  Cent  Die.  H  950-952,  954.  969,  970, 
BT6;  Dec.  Dig.  |  m^] 

SL  Hann  awd  jteavAnr  (f  21T*)— Tnjvbieb 
TO  Sdvaht—Dakosbods  Frbmisbs— Waiv- 
KB  OF  Objections. 
The  fact  that  an  employe  has  worked  for 

mrs  under  tiie  Hune  eoodttions  does  not  neces* 


sarily  preclude  Us  recovering  damages  igalnst 

bis  employer  upon  the  ^und  of  negligence  ia 
failing  to  provide  sufficient  light,  apart  from 
any  consideration  of  complaint  on  his  part,  or 
of  any  promise  to  repair  the  defect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  574-600;  Deo.  Dig.  i 
217*1 

Portw,  J.,  dissenting. 

Appeal  txom  District  Oonr^  Wyandotte 

County. 

Action  by  Mike  Tecza  against  the  Sulz- 
berger &  Sons  Company.  Jndgment  for 
plalntltr,  and  defendant  appeals.  AfBrmed. 

Angevine.  Cubblson  ft  Holt,  of  Kansas 
City,  for  appellant  David  F.  Carson,  of 
Kansas  City,  for  app^ee. 

MASON,  J.  B£lke  Tecza  recovered  a  Jndg- 
ment  against  Sulzberger  ft  Sons  Company, 
on  account  of  personal  injuries  rec^ved 
while  In  Its  employ.  The  d^ndant  appeals.. 

The  evidence  tended  to  show  these  facts: 
The  plaintlfTs  duties  required  him  to  over^ 
haul  hams  while  in  the  process  of  pickling. 
This  Involved  changing  them  from  one  hogs- 
head or  vat  to  another.  The  vats  were  ar- 
ranged In  doable  rows—one  row  on  top  of 
the  oth^^ — ^In  a  room  about  100  feet  square. 
Each  vat  vr&B  8  feet  and  7  Inches  high,  and  3 
feet  6  In  diameter,  weighing  about  SCO- 
pounds,  and  holding  about  1*400  pounds  of 
hams,  besides  the  brine  poured  over  ttiem. 
The  plaintiff  was  engaged  In  removing  one> 
of  the  upper  vats.  He  undertook  to  shift  it 
from  tbe  top  of  two  other  vats  to  a  truck 
of  the  same  he^t,  and,  In  so  doing,  fell  and 
received  the  injuries  on  which  he  based  his 
action. 

[1]  The  petition  alleged  various  forma  of' 
negligence,  Including  lack  of  light,  insuffi- 
cient help,  projecting  nails  mi  the  vat,  and 
worn  out  flooring,  made  slippery  by  water 
and  greasfc  In  answer  to  a  question  requir- 
ing them  tp  state  fully  of  what  the  defend- 
ant's negligence  consisted,  the  Jury  answer- 
ed: "Insufficient  light**  This  excludes  oth- 
er forma  of  negligence,  and  tiie  Judgment 
must  be  reversed,  unless  It  can  be  sustained 
upon  that  theory.  Sugar  Co.  v.  RUey,  50- 
Kan  401,  406,  31  Pac.  1090;  Plummer  v. 
RaUway  Co.,  86  Kan.  744,  745.  121  Pac.  906; 
Hayden  v.  Railway  Ca,  67  Kan.  438,  124 
Paa  16S.  The  plaintiff  contends  Oiat  the 
question  was  one  that  ou^t  not  to  have 
been  submitted,  under  the  rule  that  the  Jury 
should  not  be  cross-examined  by  questions 
relating  to  matters  of  evidence.  Madison  v. 
Railway  Co.,  88  Kan.  784,  129  Pac.  1167. 
This,  however,  was  a  fair  question,  relating 
to  one  of  the  ultimate  and  vital  issues  of  the  - 
case.  In  saying  that  the  negligence  of  the 
defendant  conetsted  in  failing  to  furnish 
sufficient  light,  the  Jury  must  be  deemed  to 
say  that  their  verdict  is  not  baaed  upon  any 
other  fbrm  of  n^llgence. 

Tbe  two  principal  quesUona  uprai  which 
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the  case  turns  are:  (1)  Was  there  any  evi- 
dence tbat  the  deficient  light  was  the  proxi- 
mate cause  of  the  plaintiff's  Injury?  and 
(2)  If  BO,  must  the  plaintiff  be  regarded  as 
having  assumed  the  risk  resoltlng  from  that 
deficiency? 

The  plaintiff  did  not  In  so  many  words 
say  that  his  fall  was  caused  by  the  want  of 
light  He  testified  that  but  one  electric  light 
was  supplied  to  light  the  place  where  he  was 
at  work,  and  this  was  50  feet  away;  that 
there  were  sockets  for  others,  but  they  were 
not  in  use;  that  he  was  furnished  a  coal 
oil  lantern,  which  he  hung  near  where  he 
was  working;  that  the  floor  was  wet  and 
greasy,  and  that  there  were  holes  in  it.  He 
gave  bis  testimony  through  an  Interpreter, 
who  rendered  his  answers  sometimes  in  the 
third  and  sometimes  In  the  first  person. 
Substantially  all  the  evldeooe  on  the  subject 
of  the  manner  of  his  injury  is  contained  In 
these  extracts  from  the  record:  "Q.  Show 
ns  there  how  you  did  It,  used  the  truck ;  tell 
how  you  did  It  A.  He  was  pushing  that 
way  on  the  truck.  Q.  Edging  It  off  that 
way?  A,  Yes,  sir.  Q.  What  happened  when 
you  got  It  out  that  way?  A  He  said  that 
Is  the  way  It  started  in  on  the  truck  (witness 
here  Illustrates),  like  that  the  way  be  Is 
showing  you ;  then  he  could  not  push  it  any 
further;  then  that  track  badsed  this  way 
and  that  fell  over;  then  that  hurt  him  right 
on  the  side.  Q.  What  caused  you  to  fall? 
A.  There  was  because  of  tliat — because  when 
the  truck  hit  him  and  be  fell  ri^iht  over  trnto 
the  barrel.  Q.  What  made  7011  fall  over? 
A  Because  his  foot  slipped.  Q.  Tell  the 
Jury  whether  or  not  you  could  see  the  floor, 
and  see  all  of  those  tbli^  at  the  time  you 
were  woridns  there.  A  He  said  be  couldn't 
see  nothing  along  there,  all  nmnd;  just 
what  he  seen  from  the  light  that  was  on  the 
barrel.  Q.  Tell  the  jury  whether  or  not  you 
saw  that  fat,  and  saw  those  holes  down 
there  under  where  you  were  standing.  A. 
He  said  It  was  too  dark  to  see  ever.  Q.  At 
the  time  of  the  ac^dent,  did  you  step  on  a 
piece  of  fat  that  caused  you  to  slip?  A  I 
could  not  tell,  because,  when  I  was  moving 
those  vessels,  my  foot  slipped,  and  then  I 
felL  Q.  Your  foot  slipped  on  the  floor,  did 
it?  A  When  the  truck  slipped  back  and  the 
vat  moved  and  my  foot  slipped,  then  I  fell. 
Q.  Was  the  floor  slippery  at  the  place  where 
you  were  staudiog  at  the  time  of  the  acci- 
dent? A.  It  was  pretty  dark,  and  I  could 
not  see  everything  there,  because  it  was  we't 
and  damp"  We  conclude  that  this  evidence 
Is  sufllcient  to  Justify  a  finding  that  the 
plaintiff's  fall  was  caused  by  insufficient 
light.  The  precise  way  in  which  the  accident 
occurred  is  not  clear,  but  there  Is  room  for 
the  Inference  that  a  better  light  would  have 
ffliabled  the  plaintiff  to  secure  a  firmer  foot- 
ing, and  to  move  the  vat  In  Bucb  a  manner 
as  0  retain  a  surer  balance, 
-  [t\Tb»  plaintiff  had  worked  for  seven 


years  under  substantially  tbe  same  condi- 
tions. He  testified  that  he  had  complained 
of  the  absence  of  light  and  of  the  other  mat- 
ters referred  to  in  the  petition,  and  that  he 
had  been  promised  that  changes  should  be 
made.  On  cross-examination,  be  said  tbat 
these  complaints  and  promises  were  made  on 
every  day  for  seven  years.  It  is  argued  that 
the  defense  of  assumption  of  risk  cannot  be 
defeated  by  a  showing  of  a  promise  to  re- 
pair, the  performance  of  which  was  so  long 
deferred.  The  jury  were  not  required  to 
take  literally  the  statements  conoeming  the 
period  over  which  the  complaints  extended, 
especially  in  view  of  the  manifest  difficulty 
the  plaintiff  had  In  comprehending  the  ques- 
tions asked  and  in  making  his  answers  in- 
telliglble.  But,  apart  from  this  considera- 
tion, we  think  the  defense  of  assumed  risk 
was  not  conclusively  established.  In  order 
that  a  recovery  shall  be  defeated  upon  that 
ground,  the  plaintiff  must  not  only  have 
known  of  the  existing  conditions;  be  must 
also  have  realized  and  appreciated  the  dan- 
ger that  resulted  from  them.  26  Cyc.  1199. 
This  is  not  necessarily  established  by  the 
fact  that  he  made  complaint ;  in  doing  so  he 
may  have  had  In  mind  merely  the  inconven- 
ience that  resulted  from  the  want  of  addi- 
tional lights.  The  matter  of  making  the 
place  safe  to  work  In  was  not  his  problem. 
He  was  not  required  to  take  notice  of  any 
but  the  most  obvious  dangers.  But  much 
more  ttian  this  was  required  of  the  emi^oy- 
Ing  company.  It  was  under  an  obligatloD  to 
oonslder  carefully  whether  exlatilng  condi- 
tions Involved  any  unnecessary  danger;  to 
use  all  reasonable  care  to  see  tbat  the  place 
was  made  safe,  not  only  wlUi  reeipect  to 
apparent  risks,  but  also  with  respect  to  any 
that  were  latent  King  v.  Kln^  79  Kan.  S84, 
100  Fac.  BOB.  It  cannot  be  said,  as  a  matter 
of  law,  either  that  the  danger  resulting  from 
Insufficient  Ug^t  was  bo  obvious  tbat  the 
plaintiff  must  have  known  of  it,  or  tbat  it 
was  80  remote  that  the  defendant  could  not 
be  chained  with  knowledge  of  it  Both  ques- 
tions were  for  the  jury. 

Objection  was  made  to  the  testimony  of  a 
physician  concerning  the  plaintiff's  condi- 
tion, on  the  ground  that  it  was  founded  in 
part  on  the  subject's  own  statements.  The 
record  as  a  whole,  however,  seems  to  indi- 
cate that  this  was  not  the  case.  Complaint 
is  made  of  the  restriction  of  the  cross-exami- 
nation of  plaintiff  with  respect  to  the  use  of 
benches  in  place  of  tlie  trucks  some  years 
before.  We  think  no  substantial  prejudice 
Is  shown  in  this  connection.  The  petition 
alleged  that  the  projecting  nails  from  the 
lower  hoops  of  the  vat  caught  upon  the 
truck,  causing  it  to  move.,  and  thereby  occa- 
sioned the  accident  It  Is  argued  that  no  re- 
covery could  be  had  exc^t  upon  proof  of 
this  fact  The  petition  also  alleged  general- 
ly that  the  injury  happened  by  reason  of 
all  the  acta  of  negligence  aet  out  We  think 
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no  fatal  Tarlance  la  abown.  In  one  itece  in 
the  charge  It  was  said  that  It  was  the  duty 
of  the  defendant  to  famish  the  plaintiff  a 
leasonably  aafe  place  In  which  to  work.  The 
deftedant  thlnka  this  exacted  too  Ugh  a 
standard  of  diligence    It  the  InstnictioD 
was  not  technically  accurate,  it  was  not 
preJudldaL    Kamera  v.  Boiler  Works,  82 
Kan.  432,  108  Pac.  806;  Beynolda  t.  Mining 
Go^  90  Kan.  208, 133  Paa  844.  Cpmplalnt  la 
made  of  the  failure  of  the  court  to  require 
more  definite  answers  to  special  interroga- 
tories submitted  to  the  jury,  to  which  they 
replied :  "We  do  not  know."   No  request  on 
the  subject  was  made  at  the  time;  the  de- 
fendant's counsel  not  being  present  The 
answers  being  equivalent  to  a  simple  nega- 
tlre,  there  was  no  occasion  for  the  court  to 
send  the  jury  back  on  Its  own  motion.  The 
jury  were  told  that,  In  certain  circumstanc- 
es, the  plaintiff  would  be  regarded  as  having 
assnmed  the  "ordinary"  risks  of  his  employ- 
ment, and  could  not  recover  for  any  Injury 
resulting  therefrom.    The  use  of  the  word 
"ordinary"  Is  complained  of,  but  we  think 
it  was  not  misleading  under  the  facts  of  this 
casfc   Among  other  Issues  submitted  was  the 
question  whether  nails  projected  from  the 
barrel  and  caught  on  the  truck.    This  Is 
objected  to  on  the  ground  that  there  was  no 
evidence  of  any  such  projecting  nails.  One 
witness,  however,  testified  that  some  of  the 
rats  had  loose  brads  or  nails.    The  matter 
la  of  the  less  Importance  because  the  jury 
rested  the  rerdlct  upon  ne^gence  in  ftUllng 
to  iwovlde  more  light. 
The  Judgment  la  affirmed. 

JOHNSTON,  a  J.,  and  BURGH,  SMITH, 
BENSON,  and  WEST,  JJ^  concttRlng. 
F0BTE;R.  dissenting. 


WOODELL  et  al.  v.  GIBSON  et  sL 
CSnpTune  Court  of  Kansaa    April  U,  1914.) 

(Syllabtu  by  the  Court.) 

PLUOIHG  (§  127*)— AoiaSSION— CONTBAOT. 

A  defendant  who  is  sued  upon  a  contract  to 
accept  and  pay  for  a  policy  of  life  insurance, 
ud  defends  on  the  ground  that  the  plaintiffs 
bad  failed  to  keep  a  promise  to  pay  a  loan  com- 
mission for  him,  being  of  a  less  amount  than 
the  insurance  premium,  does  not  thereby  admit 
a  liability  for  the  difference,  where  it  is  not 
afaown  that  he  was  given  an  opportunity  to  ob- 
tain the  policy  without  the  payment  of  the  full 
premium. 

(Ed.  Note.— For  other  eases,  see  Pleading, 
Gent  Dig.  f|  264-268;  I>«c  Dig.  {  127.*] 

Ai^wal  from  District  Court,  Pratt  County. 

Action  by  E.  0.  Woodell  and  others,  part- 
uera  ibitng  business  under  the  name  of  the 
Farmers*  Loan  &  Real^  Company,  against 
W.  P.  Gibson  and  others.  From  a  Judgment 
for  d^endants,  plaintiffs  appeaL  Affirmed. 

Simmons  &  Tinder,  of  Hutchinson,  and  W. 
B.  Hess,  of  Pratt,  for  appellants.  Barrett  ft 
Tomer,  of  Prat^  for  appellee& 


MASON,  J.  E.  a  WoDd«U  and  others, 
partners  doing  business  under  the  lume  of 
tlw  Farmers*  Loan  &  Bealty  Company,  made 
an  arrangement  with  W.  P.  Olbson  to  aid 
him  In  obtaining  a  loan  of  $26,500  on  his 
land,  In  consideration  of  which  he  waa  to 
procure  through  them  a  life  Insurance  policy 
of  a  like  amount.  The  loan  was  negotiated, 
and  the  money  paid  to  Gibson  through  a 
bank.  Gibson  gave  the  partners  an  order  on 
the  bank  for  the  amount  of  the  insurance 
premium  ($2,385),  to  be  paid  out  of  the  pro- 
ceeds of  the  loan,  bat  he  afterwards  stopped 
payment  on  It  The  partners  brought  action 
against  tatan,  bat  fhlled  to'  recover,  and  now 
appeal. 

Gibson  defended  on  the  ground  that  a  part 
of  his  contract  with  the  plaintiffs  was  that 
he  was  to  pay  no  commission  on  the  loan, 
whereas,  in  fact  he  was  required  to  pay  a 
conunisston  of  fl,866  to  the  company  tltat 
made  it.  He  testified  that  the  agreemaat 
waa  tiiat  he  was  to  take  Uie  Insurance  only 
In  case  he  waa  relieved  fnun  the  payment  of 
any  commission.  Woodell  and  other  witness- 
es testified.  In  effect,  that  the  nnderstuid- 
Ing  was  that  Gibson  was  to  pay  the  oommls- 
sion.  The  plaintiffs  contend  that  Gibson's 
testtmony  was  self-eontradlcting,  and  that 
the  evidence  against  him  was  so  overwhelm- 
ing that  a  new  trial  should  be  granted  on 
that  account  We  think,  however,  that  an 
Issue  was  presented  for  the  determination  of 
the  Jury,  and  that  we  are  not  warranted  In 
setting  aside  their  verdict,  which  haa  been 
approved  by  the  trial  court 

The  plaintiffs  further  contend  that  they 
should  at  all  events  xeeover  the  difference  be- 
tween the  amount  of  the  premium  and  the 
amount  of  the  conmilsslont  or  $530.  Tlie  ar^ 
gument  la  that,  Inasmuch  as  Gibson  concedes 
that  he  was  to  pay  the  plaintiffs  the  premi- 
um of  |2,38S,  provided  th^  paid  the  commis- 
sion an  the  loan,  or  $1,866,  he  was  Indelited 
to  them  on  his  own  showing  for  the  differ- 
ence, whldi,  in  any  event,  he  should  have 
paid.  The  difficulty  with  this  reasoning  Is 
that  the  evidence  does  not  diow — at  least, 
not  conclusively — that  Gibson  was  ever  given 
to  understand  tliat  he  could  obtain  the  pol- 
icy by  the  payment  of  the  $530.  He  testified 
that  the  poU<7  was  offered  to  him,  and  that 
he  refused  to  acc^  It  but  the  circumstances 
were  such  as  to  warrant  the  Inference  tliat 
In  accepting  It,  he  would  bind  himself  to 
pay  the  full  premium,  as  well  as  the  commis- 
sion. Tliere  was  no  testimony  that  he  was 
ever  told  he  could  have  the  policy  by  tbe 
payment  of  $530,  leaving  open  the  question 
of  his  liability'  for  the  remainder  of  the  pre- 
mium. Woodell  testified  that  the  plaintiffs 
agreed  with  Gibson  that  they  would  them- 
selves advance  tlie  premium  to  the  insurance 
company,  and  that  they  had  done  so.  Gib- 
son denied  such  an'  agreement,  and  testified 
that  he  had  never  beard  of  it  until  the  peti- 
tion was  filed.   The  policy  appears  to  have 
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been  left  with  the  bank  for  dellrery  to  Gib- 
son, but  the  eridenee  cannot  be  said  to  es- 
tablish Utat  it  was  actaally  In  force,  and  cer- 
tainly doea  not  pioTe  that  be  knew  be  was 
protected  by  It 

The  judgment  la  affirmed.  All  the  Jnsttcea 
concnrrlns. 


SMITH.  CARET  ft  CO.  (McDEEMOTT.  In- 
tervener) V.  ATCHISON  LIVE 
STOCK  CO.  et  al. 

(SiVrenw  Court  of  Kanaaa.    April  U,  1914.) 

(Syllabua  hy  the  Court.) 

EvioBHOE  (S  178*)— Best  and  Sjccomdabt— 
Fbeliuihabt  Pboof. 

Where  evidence  in  writing  Is  shown  to  have 
existed  which  would  establiBO  a  fact  very  ma- 
terial in  the  trial  of  an  action,  and  such  writ* 
ing  is  admitted  to  have  been  in  the  possession  of 
a  party  to  the  action  whose  liability  In  a  large 
snm  may  depend  upon  the  words  in  the  writing, 
It  Is  error  to  admit  otiier  evidence  of  the  con- 
tents of  the  writing  until  it  fairly  appears  that 
the  writing  is  lost  beyond  recovery  or  has  been 
destroyed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  S8(HS94;  Dec  Dig.  {  178.*] 

On  rehearing.  Beyeraed  and  remanded. 
For  former  t^nlon,  aee  90  Kan.  258,  138 

Pac  723. 

J.  W.  Orr  and  Waggener  &  Challls,  all  of 
Atchison,  for  appellant.  C.  J.  Conlon  and  J. 
L.  Berry,  both  of  Atchison,  for  appellee. 

SMITH,  7.  A  general  statement  of  the 
case  aaiA  of  the  proceedlngB  is  given  In  the 
former  dedaiini.  Smith,  Car^  ft  Co.  t.  live 
Stock  Co.,  90  Kan.  2R,  188  Pac.  728.  The 
pilnc^al  gronnd  of  error  urged  on  Uie  re* 
hearing  is  the  admission  OTer  aKwUanfa 
objection  of  the  affidavit  and  testimony  of 
William  McDermott,  intervener,  as  to  the 
contents  of  a  letter  written  by  blm  to  B.  D. 
Small  in  r^ly  to  an  application  fbr  the 
original  lo^n  of  flO,000;  the  contention  on 
the  part  of  appellant  being  tiutt  the  loan 
was  made  to  the  Small  Bros,  and  Oiat  the 
name  of  the  Atcblaon  LiTe  StoA  Ocnapany  as 
indorsed  on  the  back  <^  the  note  by  one  of 
the  Small  Bros.,  as  manager  of  the  Atcblaon 
Live  Stock  Company,  as  security.  On  the 
other  band,  the  appellee  contends  Hiat  the 
loan  was  made  to  the  Atchison  Live  Stock 
Company  and  the  note  was  secured  by  the 
Small  Bros.,  Individually,  as  sureties.  Tbe 
letter  of  B.  D.  Small,  one  of  the  partners 
and  an  officer  of  the  Atchison  live  Stock 
Company,  applying  for  the  loan,  and  the 
reply  of  Mr.  McDermott  thereto,  constituted 
the  contract  antecedent  to  the  execution  of 
the  note  for  the  loan.  This  letter  was  pro- 
duced in  evidence  and  was  clearly  an  applica- 
tion of  the  Small  Bros,  for  the  loan.  Mc- 
Dermott's  contentton  is  that  In  his  letter, 
replying  to  the  appllcatttm,  be  proposed  to 


make  tiie  loan  to  the  Atchison  lire  Stock 
Company,  and  that  the  loan  was  consum- 
mated In  accordance  tberewlQi  to  the  corpo- 
ration. It  is  conceded  that  tlie  note  fbr  tiie 
loan  was  signed  on  the  flice  1^  the  indlvldnal 
members  of  the  firm  of  Small  Bros,  and  was 
indorsed  on  the  back,  "Atchison  Idve  BtoiA 
Company  by  J.  D.  Small,  Mgr."  As  to  the 
presumptions  arising  therefrom,  the  court 
correctly  instructed  the  jury  as  follows: 
"The  Jury  la  instructed  that,  where  the  name 
of  one  who  is  neither  the  payor  nor  payee  of 
a  note  appears  on  the  back  thereof,  his  re- 
lation to  such  note  Is  prima  fade  that  of 
guarantor  and  not  as  principal,  and  one  who 
seeks  to  show  that  his  relation  to  such  note 
Is  that  of  principal  has  the  burden  of  proving 
that  fact."  The  contents  of  the  McDermott 
letter  in  reply  to  the  application  was  there- 
fore of  vital  importance  in  the  determinatloii 
of  the  issues;  It  was  addressed  and  mailed  to 
E.  D.  Small,  who  wrote  the  application.  After 
procuring  an  order  for  the  Inspection  of  the 
books,  papers,  etc.,  as  indicated  in  the  for- 
mer decision,  the  appellee  took  the  deposition 
of  E.  D.  SmaU  in  the  state  of  California,  to 
which  place  Small  bad  removed.  Neither  the 
plaintiff  nor  the  receiver  appeared  at  the 
taking  of  the  deposition,  but  on  the  trial 
made  full  objections  to  each  question  and 
answer  as  Incompetent,  Immaterial,  and  irrel- 
evant, which  objections  were  overruled. 

As  stated  In  the  abstract,  without  objec- 
tion, E.  D.  Small  testlQed  as  foUowa:  "I 
wrote  the  letter  dated  May  10,  lOOl,  ad- 
dressed to  Wm.  McDermott  at  Milwaukee, 
Wis.,  attached  to  the  deposition  and  marked 
'Exhibit  B.'  There  was  but  one  loan  of 
flO.OOO  made  by  Wm.  McDermott,  which  was 
spoken  of  In  this  letter.  The  application 
for  such  loan  was  made  in  this  letter.  I 
have  not  the  original  letter  of  Wm.  Mc- 
Dermott in  answer  to  my  letter  making  the 
application  for  this  loan  and  dated  May  10, 
1901.  I  do  not  know  where  it  is.  I  do  not 
remember  of  having  received  it,  but  know  I 
received  it  in  answer  to  that"  Befenlng 
further  to  Uie  McDermott  letter,  the  follow- 
ing questions  were  asked  of  E.  D.  Small  and 
the  answers  given:  **Q.  Can  you  state  what 
became  of  the  letter?  Would  you  say  It 
was  lost  or  destroyed?  A.  It  was  lost  or 
destroyed  as  far  as  I  know."  And  agsin: 
"Q.  State  whether  or  not  that  letter  was 
lost  or  destroyed?  A.  It  was  lost  or  de- 
stroyed as  far  as  my  knowledge  goes."  No 
evidence  was  given  by  the  witness  in  his  dep- 
osition, nor  was  he  asked,  whether  he  had 
made  any  search  for  the  letter  or  made 
any  attempt  to  find  it  or  when  or  where  he 
last  bad  it  or  saw  It  Belying  upon  this 
proof  of  the  loss  of  the  letter,  the  intervener 
was  allowed,  over  the  objection  of  the  ap- 
pellant, to  Introduce  his  affidavit  setting 
forth,  from  recollection,  a  copy  of  his  letter. 
He  also  went  upon  the  witness  stand  and 
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tesOfled  maSj,  in  sabataiice^  to  flw  aame 
effect.  The  appeUant  (AJected  and  excepted 
on  the  ground  that  it  was  eecondary  evi- 
dence, and  that  no  proper  foundation  bad 
been  laid  that  the  primarr  evidence  could 
not  have  been  procured,  and  that  tbm  waa 
no  evUence  tliat  the  (nlgliial  evidence  was 
either  lost  beyond  recovery  or  was  destroyed. 
Hie  objection  shonld  have  bem  sastalned. 
There  was  no  other  competoit  evidence  of 
the  inception  of  the  transactloD  except  the 
note  was  pleaded  and  not  pot  in  Issna 
The  so-called  admission  of  J.  D.  Small  at 
Battle  Greek,  Micb.,  seems  also  to  have  been 
In  Us  own  Intoest  If  the  loan  was  not  In 
fact  made  to  the  Atchison  Live  Stock  Com- 
pany, It  was  made  to  the  Small  Bros,  co- 
partnership of  wbldi  the  witness  B.  D.  Small 
was  a  member  and  against  whom  a  personal 
Judgment  in  anoth»  action  was  possible. 

The  loss  or  destruction  of  the  McDermott 
letter  was  not  properly  establlstaed.  The  an- 
swers of  the  witness  B.  D.  Small  seem  to 
he  evastve,  and,  while  he  says  he  received 
the  letter,  he  did  not  testify  positively  that 
It  was  either  lost  or  destroyed.  Where  evi- 
dence in  writing  is  shown  to  have  existed 
which  would  establlBh  a  fact  very  material  in 
the  trial  of  an  action,  and  such  \^rltlng  is 
admitted  to  have  been  in  the  possession  of 
a  party  to  the  action  whose  liability  in  a 
large  sum  may  depend  upon  the  words  in 
the  writing.  It  Is  error  to  admit  other  evi- 
dence of  the  contents  of  the  writing  until  It 
fairly  appears  that  the  writing  is  lost  b^nd 
recovery  or  has  been  destroyed. 

The  indgment  is  reversed,  and  the  case  la 
remanded  for  a  new  trtaL  All  the  Justices 
concurring 


SMITH  et  al.  v.  CITY  OP  BATON  et  al. 

(Sapreme  Court  of  New  Mexico.   Feb.  23.  1914. 
Behearing  Denied  April  24,  1914.) 

(ByUa1>u$  hv  fl*^  Court.) 

1.  Municipal  Cobpobatiok8  (g  907*)  —  Mu- 
sictBAX.  Bonds— Opehation  of  Statutb, 

Subsections  6  and  &J,  {  2402,  Comp.  Laws 
1807,  examined.  Held,  that  the  first  paragraph 
of  anbsectioD  6.  aathorizing  the  issuance  of  mu- 
Didpal  bonds  for  certain  purposes,  and  provid- 
ing the  procedure  therefor,  Trtdcn  portion  of 
said  snbsection  was  enacted  as  a  part  of  section 
14,  c  39,  Sess.  Laws  1884,  was  not  repealed, 
modified,  or  amended  br  subsection  67,  enact- 
ed as  section  1  of  chapter  70,  Seas.  Laws  1897. 

[Bd.  Note. — For  other  cases,  see  Municipal 
^^rations.  Cent  Dig.  {  1895;  Dec  Dig.  { 

2.  MUKICXPAI.   OOBPORATIOHS   (8  S07*)— MU- 

HiotPAL  Bonds — Opebation  of  Statute. 
The  first  paragraph  of  subsection  6  of  sec- 
tion 2402,  Comp.  Laws  1897,  is  not  inconsistent 
wiUi  any  provisions  of  the  state  Constitution, 
and  was  therefore  continued  as  a  law  of  the 
state  by  virtue  of  section  4  of  artlde  22  of  our 
Constitution. 

[Ed,  Note.— For  other  eases,  see  lAmldpaJ 
CorporatloBs,  Cent  Dig.  1  189S;  Dee.  Dig.  S 
907.»] 


8.  UuniciPAi,  Cowoa&TioNs  (1  ses*)— Fow- 
EBs— BascnoN  or  BtnLDinas. 

Under  the  power  granted  .to  dties  and 
towns  by  subsectioB  B,  |  24(K^  Oomp;  Laws 
1897,  to  erect  all  needful  buildings  for  the  use 
of  the  dty  or  town,  such  mnmdpalltieB  are 
hmited  to  the  erection  of  such  needful  build- 
ings as  may  be  required  for  public  uses,  or  for 
munidpal  uses  and  purposes,  and  contradistin- 
KOisbed  from  private  or  guaM  public  uses,  and, 
if  the  primary  object  of  a  building  to  be  con- 
structed is  a  municipal  purpose,  the  fact  that 
it  may  be  inddentally  used  for  theatrical  pur- 
poses may  not  have  the  effect  of  rendering  the 
action  in  erecting  it  Invalid;  but  where  the 
paramount  purpose  and  object  is  for  other  than 
strictly  munidpal  purposes,  legislative  authority 
is  lacking  in  this  state  for  the  erection  of  such 
buUdings  by  dties  and  towns. 

.  [Bd.  Note.— For  other  cases,  see  Uunidpal 
Corporations,  Cent  D^.  |  TIT;  Dec.  Dig.  { 
268.*] 

Appeal  from  District  Oourt,  OOlfhx  County ; 
T.  D.  Ueb,  Judge. 

Injunction  by  James  R.  Smith  and  oth- 
ers against  the  City  of  Baton  and  others. 
From  Judgment  fOr  plainttfb,  defttidants  ap- 
peal AfSrmed. 

Plaintiffs  t>elow,  appellees  here,  brought 
this  action  In  the  district  court  of  Colfax 
county,  as  residents  and  taxpayers  of  the 
dty  of  Baton,  seeking  to  enjoin  the  defend- 
ants, below,  the  dty  of  Baton  and  Its  officers, 
from  constructing  a  so-called  monlclpal 
building,  and  issuing  bonds  for  that  purpose. 
By  an  ordinance  adopted  March  15,  1912, 
the  question  of  authorizing  the  dty  coundl 
to  contract  an  indebtedness  on  b^alf  of  the 
city  by  issuing  its  said  bonds  therefor  'In 
an  amount  not  exceeding  $25,000,  for  the 
purpose  of  erecting  public  buildings  in  and 
for  the  city  of  Baton,"  was  submitted  to  the 
qualified  electors  of  the  city  at  the  general 
election  of  April  2,  1912,  at  which  election 
the  proposed  bond  issue  was  authorized  by 
the  requisite  majority  of  the  qiiallfied  elec- 
tors. Thereafter  the  municipal  authorities 
caused  to  be  prepared  certain  plans  and  spec- 
iflcationB  which  were  approved  by  the  build- 
ing committee  and  the  dty  council;  It  being 
the  intention  of  the  said  city  council  to  con- 
struct the  building  according  to  said  plans 
and  spedflcatlons,  if  they  could  pay  for  it 

A  preliminary  restraining  order  was  issued 
by  the  district  court  and  was  sul>sequently 
made  permanent;  the  opinion  of  the  district 
court  being  based  upon  the  following  proposi- 
tions, to  wit;  (1)  That  appellants  failed  to 
file  with  the  proper  officer  of  the  dty  of  Ra- 
ton, prior  to  said  election,  a  carefully  prepar- 
ed estimate  of  the  approximate  cost  of  the 
proposed  improvement  as  specified  In  chap- 
ter 70  of  the  Session  Laws  of  1897,  the  same 
being  subsection  67  of  section  2402  of  the 
Complied  Laws  of  1897;  (2)  that  the  munid- 
pal building  sought  to  be  buUt  under  the 
proceedings  herein  was  about  to  be  erected 
for  an  opera  house;  that  the  main  object 
of  said  building,  as  shown  by  the  plans  and 
specifications  Introduced  in  evidence,  was  an 
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opera  house,  and  all  other  trarposes  or  vsm 
sou^t  to  be  made  of  said  hnlldluff  vere  In- 
cidental, both  of  ^Ich  propositions  were 
fully  covered  by  findings  of  fact,  appearing 
in  the  final  decree  of  the  district  court,  in 
substantially  the  language  quoted  supra. 

H.  li.  Blckley,  J.  Leahy,  and  H.  M.  Rodrlck, 
an  of  Raton,  Pershing  &  Tltsworth,  of  Den- 
ver, Colo.,  and  Albert  T.  Bogers,  Jr.,  of  Las 
V^as,  for  appellants.  E.  G.  Crampton,  Hugo 
Seaberg,  O.  L.  Phillips,  and  S.  O.  Alford,  all 
uf  Baton,  and  C.  A.  Spless,  of  Bast  Las 
Vegas,  for  appellees. 

HANNA,  J.  (after  stating  the  facta  as 
above).  Onr  first  inquiry  is  directed  to  the 
validity  of  the  election  of  April  2,  1912,  upon 
the  proposed  bond  issue  by  the  city  of  Baton, 
notwithstanding  the  absence  of  a  sworn  es- 
timate of  the  approximate  cost  of  the  pro- 
posed building,  which  was  required  by  sub- 
section 67  of  section  2402,  a  L.  1897,  defining 
powers- of  municipalities. 

It  has  been  decided  by  this  court  in  Leni- 
gan  V.  Town  of  Gallup,  17  N.  M.  627,  181 
Pac.  997.  tbat  sections  12  and  13  of  ar- 
ticle 9  of  the  Constitution,  limiting  the  pow- 
ers of  municipalities  In  the  creation  of  debt, 
are  not  self-executing.  Appellants  concede 
this,  and  contend  that  full  and  ample  legisla- 
tive authority  for  the  issuance  of  the  bonds 
In  question  is  to  be  found  in  subsection  6 
of  section  2402,  O.  L.  1897.  with  the  provi- 
sions of  which  subsection  the  cfty  of  Baton 
has  fully  compiled. 

Under  the  provisions  of  this  subsection, 
all  municipalities  were  authorized  to  contract 
an  indebtedness  and  Issue  bonds  for  specified 
purposes,  including  the  erection  of  public 
buildings,  provided  no  debt  be  created,  ex- 
cept for  supplying  the  dty  or  town  with  wa- 
ter, unless  the  question  of  Incurring  the  same 
shall,  at  a  regular  election  of  officers  for  the 
city,  be  submitted  to  a  vote  of  such  qualified 
electors  as  shall  have,  in  the  preceding  year, 
paid  a  property  tax  and  a  majority  of  those 
voting  shall  vote  in  favor  of  creating  such 
debt  Subsection  6  of  section  2402,  C.  L. 
1897,  as  compiled,  is  derived  from  two  sourc- 
es. The  first  paragraph  of  the  subsection 
was  a  part  of  section  14,  chapter  39,  Sess. 
laws  1884,  entitled  "An  act  to  Incorporate 
cities  and  towns."  The  second  [>aragraph 
of  the  subsection  was  enacted  as  section  4 
of  diapter  46,  S.  L.  1893,  and  provides  for 
special  Sections  to  vote  upon  issuing  bonds 
"for  the  construction  of  sewers  or  other  pub- 
lic improvements." 

Subsection  67  of  section  2402,  C.  L.  1897, 
was  enacted  by  the  Legislature  of  1897  as 
section  1  of  chapter  70,  entitled  "An  act  re- 
lating to  municipal  corporations."  This  snb- 
section  (07)  in  terms  provided  that  any  In- 
corporated dty,  town,  or  village,  having  a 
population  of  at  least  one  thousand,  should 
have  power  to  erect  and  operate  waterworks, 
eta;  to  ctmatmct  public  bnildlngB,  eta;  to 
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issue  bonds  for  tiie  purposes  mentioned,  lim- 
ited, bowever*  u  to  a  total  bonded  Indebted- 
ness  of  not  to  taaseeH  4  per  cmtnm  of  the 
value  <tf  taxable  property  tiierein :  Provided, 
before  such  bonds  could  be  issued,  a  special 
Section  be  held,  upon  notice  prescribed  in 
the  act,  and  that  two-thirds  of  the  legal 
votes  cast  at  such  election  be  in  favor  of  the 
issufe  of  the  bonds,  that  a  special  tax  be 
levied  eadi  year  to  provide  a  sinking  fund 
and  to  pay  the  interest  on  the  bonds,  that  a 
carefully  pr^ared  estimate  of  the  approxi- 
mate cost  of  the  proposed  Improvement  must 
be  filed  with  the  clerk,  or  other  proper  officer, 
and  no  bonds  issued  in  excess  of  such  esti- 
mate. The  act  further  provided  for  the  ex- 
ecution of  the  (Kinds,  the  denominations 
thereof,  the  term  thereof  and  the  interest 
thereon,  and  sale  at  not  less  than  par,  with 
other  minor  details  not  aeceasary  to  Oils  dis- 
cussion. 

This  act,  somewhat  in  detail,  defined  the 
powers  of  municipalities  upon  the  subject 
of  borrowing  money  and  Issuing  bonds  for 
four  purposes,  viz. :  constructing  public 
buildings,  sewers,  waterworks,  and  gasworks, 
all  of  which  powers  had  been  conferred  by 
(he  act  of  1884  compiled  as  the  first  para- 
graph of  subsection  6  of  section  2402,  (X  L. 
1897. 

The  essential  differences  between  the  two 
subsections  is  as  follows:  Subsection  6  pro- 
vides for  a  vote  upon  the  Issuance  of  the 
bonds  at  a  regular  election  and  an  authoriza- 
tion by  a  majority  of  the  qualified  electors 
who  have  paid  a  property  tax  the  preceding 
year,  while  subsection  67  provides  for  a 
special  election  and  authorization  of  the  bond 
issue  by  an  affirmative  vote  of  two-thirds  of 
all  legal  votes  cast  at  such  election.  It  la 
also  worthy  of  note  that  subsection  67  con- 
ferred upon  municipalities  power  to  borrow 
money  and  issue  bonds  to  provide  means  for 
protection  from  fire,  and  to  lay  off  and  im- 
prove streete  and  alleys,  falling,  however,  to 
cover  certain  powers  conferred  by  subsection 
6,  viz. :  The  purchase  of  waterworks,  con- 
struction of  canals,  purchase  of  canals,  pur- 
chase of  gasworks,  purchase  of  illuminating 
gas  and  to  pay  deficiency  in  the  treasury. 

From  the  fact  that  subsection  67  did  not 
cover  all  the  purposes  of  subsection  6,  and 
provided  for  special  elections  as  distinguished 
from  regular  Sections,  and  the  further  fact 
that  67  In  terms  provided  that  the  municipal- 
ities within  the  purview  of  the  act  "shall 
have  all  powers  now  given  by  law  to  Incor- 
porated towns,"  it  Is  earnestly  contended  by 
counsel  for  appellants,  that  It  was  not  the 
intention  of  the  Legislature,  In  adopting  sub- 
section 67,  to  repeal  subsection  6.  The  re- 
pealing clause  of  the  act  Including  subsection 
67  did  not  specifically  repeal  subsection  6, 
but  conteined  the  usual  formula:  "All  acts 
or  parte  of  acta  In  conflict  with  this  act  are 
hea>eby  r^aled." 

[1]  In  this  connection  it  is  ably  contended 
by  counsel  for  appdlees  that  botb  subsectloiis 
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6  fud  or  are  eoat^^  tMUidlng  acts.  In  v^ch 
all  Bscenazy  zeQalraments  an  provided,  anil 
Uwt  snbsecUon  87  impliedly  repeals  snbaee* 
ttw  6k  BO  tax  as  r^nigiiaiit  It  Is  so  geoeral- 
17  zeeopilsed  tibat  courts  should  give  such 
constmctlon  to  statutes  qipareutly  In  confilct 
tbat  both  maar  stsnd  Oat  dtatlou  of  auOior- 
it7  is  unnecessaxy.  Ukewist  It  is  universally 
conceded  Oat  repeals  by  Implication  are  not 
fiivoved.  and  are  sot  to  be  Indulged  unless  it 
Is  evident  that  the  I^eglslatare  so  Intended. 

It  is  to  be  presumed  that  the  Leglslatuze 
had  in  mind  all  existing  laws  upon  the  same 
subject  at  the  time  it  ^ve  consideration  to 
and  passed  a  statute.  If  there  be  no  eoqwess 
reference  to  the  extaUnff  statute,  or  apparent 
intention  on  the  part  of  the  LegiidatuTe  to  re- 
pwl  the  same,  it  is  to  be  concluded,  and  it  Is 
a  sound  canon  of  construction,  ttiat  the  Legia- 
lature  did  not  intmd  to  abrogate  the  former 
law  relating  to  the  same  matter,  unless  the 
later  tact  la  clearly  mMignant  to  tbe  prior 
cne,  or  completely  covers  and  embraces  the 
subject  matter  thereof,  or  nnless  the  reason 
for  the  prior  act  is  removed. 

In  this  case  upeUees  contend  that  the 
UlUst  met  covers  Qie  former  act,  but  a  careful 
study  of  both  does  not  warrant  such  con- 
clusion. Not  «ily  are  several  purposes  of  Ow 
earUer  act  not  included  within  the  later  act, 
but  the  later  act  may  well  be  considered  as 
intended  simply  to  enlai^e  the  powors  oon* 
fened  by  the  first  act  and  provide  for  apectal 
elections  In  additi<m  to  a  gooeral  Election  as 
provided  by  the  act  of  1884. 

In  this  connecti<»t  our  discussion  ia  Umlted 
to  that  portloD  of  subsection  6  passed  by  the 
Legislature  in  1884.  The  latter  portion  of 
the  BTibsectlon,  adopted  in  1893,  Is  probably 
repugnant  to  the  provisions  of  snbsection  67, 
and  therefore  repealed  by  that  aubsection. 
This  portion  of  snbsectlon  6  la  not  involved 
In  the  present  case,  and  it  Is  therLfore  not 
necessary  for  us  to  pass  upon  the  question  of 
its  repeal  at  this  time. 

Other  than  as  thus  qualified,  we  are  of  the 
oiriiil<ni  that  snbaectiona  6  and  67,  while  deal- 
log  with  the  same  sobject-matter  In  a  general 
way,  were  not  necessarily  repugoant,  but 
were  designed  to  effect  different  objects,  L  e., 
the  method  of  holding  the  election  upon  the 
Question,  and  except  as  quallfled,  are  both  to 
be  considered  as  existing  statutes  of  the 
territory  at  the  time  of  Its  admission  as  a 
state. 

[2]  Therefore,  in  view  of  our  conclusion 
that  both  subsections  6  and  67  were  exlsttog 
laws  of  the  territory  of  New  Mexico  at  the 
time  of  its  admission  as  a  state,  except  so 
far  as  the  second  paragraiA  of  subsection  6 
may  be  repugnant  to  the  provisions  of  sub* 
section  67.  It  only  remains  necessary  for  us  to 
consider  whether  elth^,  or  both,  of  the  sub- 
sections referred  to  were  Inconsistent  with 
the  provisions  of  the  Ck)nstitution,  and  for 
that  reason  were  not  carried  forward  under 
Btateboodt  becanas  of  the  provtakma  at  the 


Oonstitution  set  jCorth  in  seetlaB  4  of  Article 
22,  which  provides  88  foUowa:  "AUlawsof  the 
territory  of  New  Mezleo  in  force  at  the  time  of 
its  admlsslfm  into  the  Union  as  a  state,  not 
inconsistent  with  this  Oonstitutlai,  shall  be 
and  remain  in  force  as  the  laws  of  -the  state 
until  they  e^re  by  their  own  limitation,  or 
are  altued  or  repealed." 

In  this  connection  tt  becomes  quite  evident 
that  the  first  paragraph  at  subsection  6  ia 
in  foil  conformity  with,  and  not  in  any  way 
Inconsistent  with,  section  12  at  artide  0  of 
the  Gonstttution.  And  this  being  the  law  un- 
der iriiidt  the  city  of  Baton  attonpted  to 
conduct  its  election,  and  there  being  no  con- 
troversy as  to  the  compliance  with  this  sec- 
tion, the  question  is  tSaaxiy  disposed  ct,  and 
it  does  not  seem  necessary  to  us  at  this  time 
to  consider  the  effect  of  the  Constitution  up-' 
on  subsection  67.  It  might  be  argued  that  the 
proviaions  of  subsection  toconslstent  wltit 
the  Constitution  would  be  inoperative  by  rea- 
son of  the  repugnance  or  Inconsistency,  but 
that  the  provisions  of  the  Oonstitution  in  this 
respect,  being  self-executing,  would  supple- 
ment the  provisions  of  subsection  67,  and  con- 
stitute a  comprehensive  law  npon  the  subject, 
when  read  together  with  the  self-executli^ 
iwovlalons  of  tlie  Constitution,  nils  aspect 
ct  the  questlOD  has  not  been  presented  for 
our  consideration,  and  It  is  tmnecessary  tox 
the  purposes  of  this  case  to  now  decide  ttmt 
subsection  67  is  In  force  In  whole  or  in  part, 
or  affected  by  reason  of  aelf-execatiog  provi- 
sions of  the  Constitution  which  might  be  read 
into  the  act,  or  considered  In  connection  with 
It,  for  which  reason  we  deem  it  t)est  not  to 
pass  npon  the  question  of  the  status  of  sub- 
section 67  at  tlila  time. 

For  the  reasons  heretofore  given,  we  are 
of  the  opinion  that  the  absence  of  the  sworn 
estimate  of  the  approximate  cost  of  the  pro- 
posed improvement,  preocrlbed  by  the  terms 
of  8ubsecti(Xi  67.  did  not  ccmatitnte  an  omis- 
sion which  would  invalidate  the  election  of 
April  2, 1912,  and  that  the  decree  of  the  hon- 
orable district  Judge  in  this  respect  is  tliere- 
fbre  erroneous. 

[3]  We  therefore  pass  to  the  consideration 
of  tile  second  phase  of  the  question,  name- 
ly, that  the  court  erred  in  holding  tbat  the 
so-called  municipal  building,  sought  to  be 
built  under  the  proceedings  had,  was  to  be 
erected  as  and  for  an  opera  house ;  that  the 
main  object  of  said  building,  as  shown  by 
the  plans  and  spedflcations  Introduced  in 
evidrace,  was  an  opera  house,  and  all  other 
purposes  or  uses  souf^t  to  be  made  of  the 
building  were  incidental ;  and  that  it  is  not 
within  the  power  of  the  <jty  council  to  appro- 
priate public  money  to  the  use  of  the  building 
of  an  opera  bouse,  or  of  a  building  whose 
main  object  was  that  of  an  opera  house. 

It  appears  from  the  evidence  In  the  case 
that  plans  and  spedflcations  for  a  i»opoeed 
municipal  building  had  been  approved,  and 
tiiat  it  was  the  intnatliw  <^  tba  dty  aouncU 
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to  MHistmct  a  mnnlcipal  building  in  accord- 
ance wltb  auch  plana  and  apedflcatloiia,  pro- 
vided the  cll7  had  the  funds  available  for  the 
construction  of  the  building,  and  that  there 
was  a  diTergeace  In  the  evidence  as  to  the 
probable  cost  of  the  building  constructed  In 
accordance  with  such  plans  and  spe<lflca- 
tions.  It  is  conceded  that  the  cost  must  not 
exceed  the  funds  lawfully  available  for  the 
purirase,  and  that  if  no  other  funds  be  avail- 
able, except  the  proceeds  of  the  proposed  bond 
issue,  then  the  cost  should  not  exceed  J25,000. 
It  la  also  ccHiceded  by  appellants  to  be  their 
desire  to  construct  a  municipal  building  con- 
taining, not  only  suitable  offices  for  the  of- 
ficials, but  a  public  hall  or  auditorium  of  suf- 
ficient capacity  to  accommodate  public  meet- 
ings of  the  people  of  Baton,  and  of  such  char- 
acter as  to  afford  facilities  for  public  enter- 
tainments, theatrical  or  otherwise.  In  this 
connection  It  Is  pointed  out  by  appellees,  and 
OTldently  borne  out  by  the  facta,  and  cer- 
tainly by  the  finding  of  the  district  judge, 
that  a  very  large  portion  of  the  buUding 
would  be  devoted  to  savb.  an  auditorium, 
egolpped  as  an  opera  house,  with  stage,  box' 
es,  and  aeotliv  accommodations:  even  dress- 
ing  rooms  having  been  provided  by  the  ar^ 
chltect 

Numerous  authorttleB  have  been  cited  by 
both  appellants  and  appellees,  but  we  do 
not  desire  to  make  this  opinion  unduly 
lengthy  by  a  consideration  of  the  numerous 
dedsioiis,  nil  of  which  have  been  examined 
and  carefully  considered.  After  thorough 
consideration  of  all  the  aaOiorlties  cited  in 
the  briefb  of  counsel,  we  have  reached  tba 
«onclnston.  that,  If  the  primary  object  of  a 
building  to  be  constructed  Is  a  municipal 
purpose,  the  fact  that  It  may  be  InddentiQly 
used  for  theatrical  puipoaea  may  not  have 
tbe'  effect  of  rendering  the  action  In  erect- 
ing it  Invalid.  Bates  t.  Baasett,  60  Tt  630, 
15  AO.  200,  1  L.  B.  A.  166:  Jones  t.  Gam- 
den,  44  S.  C.  310,  28  S.  E.  141,  tS  Am.  St 
Sep.  810. 

It  la,  of  course,  well  settled  that  a  mu- 
nicipal corporation  has  such  powers,  and  anch 
only,  as  are,  first,  expressly  granted;  or, 
second,  Buch  as  are  fairly  and  necessarily 
Implied  from  those  granted ;  or,  thirds  audi 
as  are  essential  to  the  dedared  purpose  of 
the  incorporation.  Brooks  v.  Brooklyn,  146 
Iowa,  186,  124  N.  W.  868,  26  If.  R  A.  (N.  S.) 
425. 

By  appeUanta  it  Is  contended  that  the  city 
of  Baton  clearly  had  the  power  to  erect  tbe 
building  contemplated,  under  and  by  virtue 
of  the  provisions  of  subsections  5,  56,  and  6. 
of  section  2402,  O,  L.  1897,  which  subsecUons 
are  as  follows: 

"S.  To  erect  all  needful  buildings  for  the 
use  of  the  city  or  town. 

"56.  To  provide  for  the  erection  and  care 
of  all  public  buildings  necessary  for  the  use 
«f  the  town." 

"9.  To  contract  an  indebtedness  •  •  • 


by  borrowing  money  or  Issuing  tbe  bonds 
*  *  *  for  tbe  porpoM  of  meOag  public 
bnildinga.** 

It  Is  not  our  desire  to  put  a  strict  con- 
struction on  the  grant  of  statutory  power  to 
municipalities,  nor  la  It  our  Intention  to  ju- 
dldally  legislate  upon  the  question  of  the 
power  granted  in  this  Instance.  It  is  doubt- 
less true  that  the  power  can  be  given  to  mu- 
nicipalities to  construct  opera  houaes  or  oth- 
er public  buildings  of  like  character.  We 
fully  appreciate  that  munldpalltiea  are  call- 
ed upon  In  the  present  day  and  age  for  the 
exercise  of  powers  not  heretofore  considered 
necessary  to  be  exercised  by  mnuldpallties. 
But,  notwltbstandlng  this  fact,  we  believe 
that  it  la  for  the  Legislature,  and  not  for 
the  courts,  to  extend  the  powers  of  munici- 
palities to  meet  modem  conditions;  and, 
after  careful  consideration  of  the  statutes 
quoted,  we  are  constrained  to  believe  that 
tbe  powers  therein  conferred  must  be  lim- 
ited to  the  erection  of  audi  needftil  build- 
ings aa  may  be  required  for  public  uses,  or 
for  mnnlcipal  ua^  and  purposes  as  contra- 
dlatlnguished  from  private  or  quasi  public 
.  usee,  such  as  the  one  under  consideration. 
In  consldnlng  this  phase  of  the  present 
case,  we  must  bear  In  mind  that  the  learned 
district  judge  found  as  a  matter  of  fact,  and 
incorporated  in  his  decree,  the  conclusion 
that  the  particular  building  here  In  question 
was  about  to  be  erected  by  the  said  of 
Baton  "as  and  for  an  opera  house,  that  the 
main  object  of  said  building,  as  shown  by 
the  plans  and  spedflcatlons  Introduced  In 
evidence,  was  an  opera  house,  and  all  oilier 
naes  sought  to  be  made  of  sndi  bolldtng 
wen  merely  InddentaL" 

Thus  we  find  tiiat  the  Issue  as  presented 
to  the  district  court  was  resolved  blm  as 
clearly  showing  a  parnmount  use  of  the 
building  for  other  than  strictly  munldpal 
purposes.  It  Is  contended  that  the  courts 
cannot  control  the  discretion  of  the  mnnid- 
pal  authorities  said  to  exist,  because  it  Is- 
ni^ed  that  It  Is  for  tbe  dty  council,  or  dty 
authorities,  to  determine  what  la  or  Is  not 
a  munldpal  or  public  purpose.  While  we 
concede  the  general  role  wiHi  regard  to  the 
discretion  of  munldpal  ofBcers  in  the  exer- 
cise of  certain  functions  of  government,  we 
do  not  think  this  is  a  case  where  the  rule 
can  be  applied.  In  the  present  instance,  the 
question  under  consideration  is  rather  one  of 
whether  the  use  to  which  the  money  of  the 
taxpayer  is  to  be  applied  Is  a  public  one, 
which  becomes  a  question  of  law  as  limited 
and  defined  by  the  statutes  upon  the  sub- 
ject, and  to  be  resolved  and  considered  In 
the  light  of  the  rules  of  construction,  which, 
in  our  opinion,  are  tbe  outgrowth  of  a  dis- 
position on  the  part  of  the  courts  to  arrive 
at  not  only  a  reasonable  rule  of  construc- 
tion, but  one  not  tending  to  cast  upon  Che 
taxpayer  obligations  which  his  citizenship 
in  the  community  do  not  necessarily  Impose. 
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We  do  not  (UaBgrM  witli  0ie  vlewfl  of  fits 
8apr«me  Oonrt  of  Idassacbusetts,  as  an- 
nounced In  tbo  case  of  Kingman  r.  BrofHsUm, 
US  Man.  26^2eN.  B.988.UL.B.A.12S, 
tliat  it  Is  not  Inoompetoit  for  a  dty  to  ap- 
propriate public  money  for  the  erection  of 
the  bnildlnff  which  Is  larger  than  Its  pres- 
ent needs  tot  municipal  purposes  require. 
We  agree  that  the  municipality  may  allow 
such  portions  of  sadi  buUdlng  to  be  used 
for  other  purposes  than- municipal,  either  for 
a  sUpulated  rent  or  price,  or  gratuitously, 
and  that  In  erecting  a  pnl^  buUdlng  a 
need  not  limit  the  stse  to  actval  existing 
needs,  but  may  make  reasonable  ptotMod 
for  probable  future  needs. 

In  ooncludlDg  this  opinion,  we  desire  to 
obserre  tbat  appellants  have  here  contended 
that  the  relief  afforded  to  plaintiffs  below  in 
this  case  should  not  go  to  the  extent  of  a 
pTohiUtiott  against  the  issuance  of  municipal 
bonds  for  the  purpose  of  coDstmctlng  a  pub- 
lic building  in  the  city  of  Baton  of  a  reason- 
able character;  In  other  words,  that  the  in- 
junction granted  should  be  directed  to  the 
diaracter  and  plan  of  the  proposed  build- 
ing, rather  than  a  general  prohibition.  In 
support  of  this  view  of  the  matter,  li  is  urg- 
ed that  the  dty  council  had  not  undertaken 
to  adopt  final  plans  and  qwdflcations,  nor 
bad  It  attempted  to  let  a  contract  for  any 
particular  kind  of  a  building;  tbat  until  it 
did  so  the  court  was  necessarily,  In  grant- 
ing the  relief,  striktog  at  a  mere  conjecture 
While  it  la  true  that  the  record  discloses  evi- 
dence that  it  was  the  Intention  of  the  dty 
council  to  proceed  in  the  erection  of  the 
building  in  accordance  with  the  plans  and 
■pedflcatlonH  which  had  been  approved,  pro- 
vided the  dty  found  Itself  possessed  of  suffi- 
cient funds  to  do  BO,  there  would  seem  to  be 
■ome  merit  In  the  contention  of  appellants, 
and  we  believe  it  is  clear  from  the  foregoing 
opinion  tbat  we  hold  that  the  election  and 
authorization  of  the  bonds  was  in  full  con- 
formity with  our  statutes  governing  such 
matters.  We  are  also  clear  in  our  optnlon 
that  this  court  Is  bound  by  the  finding  of  the 
district  court  tbat  the  paramount  purpose 
of  this  building  was  tor  other  than  munici- 
pal uses  and  purposes. 

Therefore  the  Injunction  granted  by  the 
district  court,  in  our  opinion,  was  properly 
Issued  so  fkr  as  this  phase  of  the  question 
Is  concerned. 

While  It  appears  from  the  examination 
of  the  final  decree  that  the  district  court 
found  that  the  estimate  of  the  approximate 
cost  of  the  proposed  improvement  bad  not 
been  filed  with  the  proper  officer  in  the  dty 
of  Raton,  as  required  by  chapter  70  of  the 
Session  Laws  of  1897,  which  appears  as  sub* 
section  67  of  section  2402.  O.  U  1897.  with 
which  conduslott  of  the  district  courts  as  to 
a  necessity  Iherefor,  we  are  unable  to  agree, 
nevertheless  it  appears  that  the  injunction 


was  directed  against  the  erection  of  the  par- 
ticular building  referred  to  in  the  complaint, 
and  the  plana  and  spedflcatlons.  There  la 
substantial  evidence  to  support  the  flndlng 
that  the  dty  council  was  about  to  erect  a 
building  tn  conformity  with  such  plans  and 
spedflcatlons,  and  such  ss  referred  to  in  the 
complaint,  and  in  view  ot  the  fact  that  the 
district  court  had  an  opportunity  of  hearing 
the  witnesses  and  cimsldering  this  phase  of 
the  question,  and  can  therefore  better  judge 
oonoernlng  the  weight  of  this  evidence,  for 
audi  reastm  we  are  not  dl^>0Bed  to  disturb 
the  finding. 

Wherefore,  Inasmuch  as  the  permanent  in- 
junction was  limited  In  its  effect  to  a  re* 
stralnt  upon  the  authorities  In  the  matter 
of  tiuf  erectitHi  of  this  particular  buUdinft. 
we  consider  that  the  injunction  was  proper, 
and  the  decree  of  the  lower  court  should  be 
affirmed;  and  it  la  so  ordered. 

ROBERTS,  a  3^  and  FAREBB,  J.,  con- 
cur. 


BRINTON  V.  STEELE,  Judge. 
(Supreme  Court  of  Idaho.   April  22,  1014.) 

1.  Mandauus  (5  172*)— Subject  of  Belief— 
Enfobcembitt  of  Mandate  of  Appellate 
Cou»r— ScoPB  OF  iNQnntT. 

In  a  heering  upon  an  application  for  a  writ 
of  muidate  against  a  district  Judge,  to  command 
and  direct  such  judge  to  enter  finaings  and  judg- 
ment In  accordance  with  the  mandate  of  the 
appellate  court,  the  only  question  to  be  coDsid- 
ered  and  passed  upon  is  to  determine  the  mean- 
ing and  intent  of  the  mandate  of  the  appellate 
court,  and  ascertain  whether  or  not  the  decision 
and  judgment  of  the  district  judge,  or  the  prt>- 
posed  dedsion  and  ju^ment.  are  in  compliance 
with  such  mandate. 

[£#d.  Note.— For  other  cases,  see  Mandamus, 
CenL  Dig.  H  381-385;  Dec.  Dig.  {  172.*] 

2.  BounoABiEs  (S  43»)— Dbscbiption— Sum- 
ciENCT— Decree. 

A  finding  and  decree  of  court,  in  an  action 
to  establish  a  boundary  line  between  adjoinios 
lands  and  to  quiet  title,  which  finds  and  ad- 
judges tbat  a  certain  row  of  poplar  trees,  which 
trees  are  three  feet  in  diameter,  constitutes  the 
boundary  line  between  the  adjoming  properties, 
and  tbat  the  boundary  line  of  one  of  the  tracts 
of  land  is  on  the  east  side  of  such  row  ot  trees, 
and  the  boundary  line  of  the  other  tract  Is  on 
the  west  side  of  such  row  of  poplar  trees,  is  not 
sufficiently  specific  and  definite  and  certain,  and 
does  not  definitely  establish  such  line. 

[Ed.  Note.—For  other  caaes,  see  Boundaries, 
Cent.  Dig.  |  208 ;  Dec.  Dig.  J  43.*] 

Original  action  for  writ  of  mandate  by 
Caleb  Brinston,  attorney  in  fact  of  Thomas 
W.  Jones,  against  Edgar  C.  Steele,  Judge. 
Alternative  writ  issued,  and  answer  and  re- 
turn made,  and  upon  hearing  a  modified  or- 
der Of  mandate  directed. 

Ben.  F.  Tweedy,  of  Lewlston,  for  plaintirr. 
George  W.  Tannahill,  of  Lewlston,  for  de- 
fendant 

AILSHIB,  O.  7.  This  Is  an  original  ap- 
plication for  a  writ  of  mandate.   This  pro- 
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ceecliDg  grows  oat  of  the  case  of  Brlnton  t. 
Steele,  decided  by  this  court  and  reported 
In  23  Idaho,  615,  131  Pac.  662.  The  plaintiff 
herein  contends  that  the  district  jndge  Is  not 
complying  with  the  Jndgment  and  order  of 
this  conrt  as  decided  in  the'  Brinton-Steele 
Case,  and  that  he  Is  not  following  the  man- 
date of  this  conrt. 

The  district  Judge  has  answered  the  alters 
native  writ,  and  appended  thereto  a  copy  of 
the  findings  which  he  proposes  to  make  and 
enter  herein  as  findings  carrying  out  the  Judg- 
ment and  order  of  this  court,  as  be  under- 
stands the  same  to  hare  been  made  and  en- 
tered by  this  court  In  Brlnton  t.  Steele,  su- 
pra. 

[1,  X]  'Hie  only  thing  to  be  determined  In 
the  present  case  is  whether  or  not  the  pro- 
posed action  ot  the  district  Judge  will  carry 
ont  and  be  In  compliance  with  tbe  previous 
Judgment  of  this  court.  In  the  opinion  in 
Brlnton  v.  Steele  this  court  said:  "In  the 
decree  the  court  adjudges  that  the  line  be- 
tween lots  12  and  13  Is  on  the  west  side  of 
tlie  row  of  poplar  trees  extending  through 
and  across  said  tract  of  land,  marking  the 
western  boundary  line  of  lot  12.  The  finding 
and  decree,  therefore,  are  uncertain  as  to  the 
exact  line  of  division  between  lots  12  and 
IB  as  located  by  the  trial  court,  and  If  it  was 
tbe  IntCTtlon  of  the  trial  conrt  that  the  line 
of  division  is  established  on  the  west  side  of 
the  row  of  poplar  trees,  such  line  would  not 
foUow  the  north  line  of  lots  22,  23,  and  24 
of  the  survey  made  by  Brlggs  and  Maxon, 
which  was  adopted  and  approved  by  the  trial 
court  as  establishing  the  true  line  between 
lots  12  and  13,  as  found  in  finding  IL  From 
the  finding  it  Is  apparent  that  the  dividing 
line  between  lots  12  and  13  is  and  should  be 
fixed  from  the  survey  made  by  Brl^s  and 
Maxon,  by  making  proper  apportionment  of 
exeeaa  land  in  the  sontbem  ends  of  lots  12 
and  18;  and.  that  being  true,  the  true  line 
betwem  the  two  lots  should  be  established 
and  Identlfled  by  a  clear  description  In  the 
findings  and  decree,  and  alao  upon  the  ground 
by  proper  monuments." 

Thla  court  Intended  to  approve  the  finding 
of  tbe  trial  court  to  the  effect  that  the 
Briggs  and  Maxon  snrv^  established  the  true 
line  between  the  properties  of  these  contend- 
ing parties.  This  court  was  also  of  the 
opinion,  as  indicated  by  the  above  excerpts 
from  the  decision,  that  the  physical  mark- 
ings on  the  ground  made  by  the  surveyor  and 
the  reference  thereto  In  tbe  findings  and  de- 
cree were  not  sufildrat  to  definitely  and  per- 
manently locate  and  establish  tbe  dividing 
line  between  the  lands  of  these  parties.  It 
was  therefore  the  nnanimona  opinion  of  this 
court  that  definite  and  certain  moniunaits 
should  be  established  between  these  lands, 
and  that  the  decree  should  be  d^nlte  and 
certain  as  to  the  dividing  line  between  than. 

Tbe  proposed  findings  and  decree  submitted 
with  tbe  answor  of  tbe  district  Judge  are  not 
mffidoit  In  that  rM|>ecC  to  comply  wltb  or 


satisfy  the  Judgment  of  the  court.  Proposed 
finding  No.  11  falls  sbort  of  fixing  a  definite 
boundary  line  between  these  lands.  That 
proposed  finding  Is  as  follows:  "The  court 
farther  finds  that  the  row  of  poplar  trees 
extending  from  the  north  boundary  of  said 
lots  to  the  south  boundary  of  the  same  is 
located  substantially  upon  the  line  between 
lot  12,  block  30,  of  the  original  plat  of  the 
city  of  Lewlston,  Idaho,  and  lot  IS.  block  30, 
of  the  original  plat  of  the  city  of  Lewlston. 
Idaho,  and  that  the  said  row  of  poplar  trees 
has  marked  the  boundary  line  between  the 
said  two  tracts  of  land  for  more  than  80 
years  last  past,  and  that  no  owner  of  land 
on  the  west  side  of  said  poplar  trees  has 
claimed  an  Interest  in  land  lying  east  there- 
of, and  no  owner  of  land  lying  upon  the 
east  side  of  said  row  of  poplar  trees  has 
claimed  any  part  or  portion  of  the  land  ly- 
ing west  of  said  row  of  poplar  trees,  prior 
to  the  commencement  of  this  action." 

It  will  be  noticed  from  the  foregoing  that 
tbe  court  fixes  a  row  of  poplar  trees  as  the 
boundary  line  between  lots  12  and  13,  ahd 
states  that  these  trees  have  constituted  the 
boundary  line  between  the  two  tracts  of  land 
for  a  period  of  more  than  80  years,  "and 
that  no  owner  of  land  on  the  west  aide  of 
said  poplar  trees  has  claimed  an  interest  in 
land  lying  east  thereof,  and  no  owner  of  land 
lying  npon  the  east  side  of  said  row  of  poplar 
trees  has  claimed  any  part  or  portion  of  the 
land  lying  west  of  said  row  of  poplar  trees." 
Now,  according  to  this  finding,  the  conrt  ap- 
parently proposes  to  designate  the  boundary 
line  of  one  lot  on  the  east  aide  of  this  row  of 
poplar  trees  and  the  boundary  line  of  the 
other  lot  on  the  teett  wide  of  these  trees,  and 
the  evidence  shows  that  these  trees  are  now 
about  tTwee  feet  in  diameter.  The  result 
wonld  be  that  there  wonld  still  be  a  strip  of 
about  three  f^  of  ground,  ever  increasing 
as  tbe  trees  grow,  that  would  continue  to  be 
in  dispute,  or  which  no  one  will  own.  Thir- 
ty years  ago  it  was  easy  enough  to  refer  to 
these  as  the  boundary  line  between  the  two 
lots,  because  they  were  very  small ;  but  now 
it  is  a  very  different  thin^  and  besides  the 
land  is  more  valuable  than  it  was  30  years 
ago. 

The  court  should  direct  the  snrveyort  whose 
survey  has  been  adopted,  and  which  he  pro- 
poses to  follow  in  this  case,  to  go  npon  tbe 
ground  and  there  establish  permanent  and 
lasting  monuments,  and  these  should  be  re- 
ferred to  in  tbe  finding  and  decree  so  def- 
initely and  certainly  as  to  leave  no  doubt  as 
to  tbe  exact  points  throogh  which  this  divid- 
ing line  runs.  Evidently  the  court  means  to 
find  that  tbe  dividing  line  between  these  ad- 
joining properties  runs  through  the  center 
of  this  row  of  trees.  These  trees  are  now 
old  and  decaying,  and  will  doubtless  be  re- 
moved from  the  ground  in  a  very  few  years, 
and  a  decree  referring  to  them  will  then  be 
as  uncertain  and  indefinite  aa  has  been  tbe 
line  during  tbe  past   It  win  then  take  ez- 
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tsaneons  and  oral  eridence  to  proT*  Ow  loca- 
tion of  tblB  Une. 

No  writ  win  Issue  In  tills  case^  bnt  a  copy 
of  ttils  opiuloD  will  be  transmitted  to  the 
district  Jndce^  wlio  la  directed  to  proceed  at 
tbe  earliest  date  compattUe  with  the  boslneas 
of  his  conrt  to  caase  the  bonndary  Une  to 
be  marked  and  established,  and  enter  find- 
ings and  decree  In  accordance  with  die  fore- 
going dlreetlona.   No  coats  awarded. 

STTIXIYAN,  1^  concurs. 


STOLL  T.  COHMEROTAL  NAT.  BANK. 
(Supreme  Conrt  of  Utah.    March  27.  19140 

1.  Barks  ard  Bahkhto  (|  189*)— LxABiurr 

TO  DKPOSnOBS—yiOUTlONS  OT  DiSECTIONS. 

Where  pUlntlff  directed  tbe  defend^t  bank 
not  to  honor  any  further  diecks  draT?n  hy  one 
purportixie  to  act  as  her  ageot,  and  the  baoh 
allowed  him  to  draw  oat  all  of  her  funds  then 
on  deposit,  it  cannot  escape  liability  for  its 
act  in  honorins  his  checks  drawn  after  more 
funds  had  been  deposited,  upon  tbe  theory  that 
the  rerocation  of  the  agenris  authority  applied 
only  to  those  funds  then  on  dniorit,  and  did 
not  apply  to  those  later  deposited,  becauBe  that 
deposit  was  made  in  a  new  account  by  reason 
of  the  bank's  system  of  bookkeeping. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Oent  IHg.  H  406-400;  Z>ea  Dig.  | 
189.*] 

2.  Bahu  ahd  BaukxhoJI  lS4*>-~DxPoarr— 

AVTaOHTT  TO  DBAW  CHECKS. 

In  an  action  hy  a  depositor  who  claimed 
that  the  defendant  bank  bad  wrongfully  hon- 
ored cheeks  drawn  on  her  account  by  one  pur- 
porting  to  act  as  her  agent,  evidence  J^Id  in- 
sufficient to  show  that  the  bank  was  justified  in 
believing  that  the  agent  whose  authority  had 
been  reroked  waa  entitled  to  draw  checks. 

[Ed.  NotSL— SV>r  other  cases,  aee  Banks  and 
^ddn^^C^I^^^  50e-n^  51S,  B16,  SIS- 

8.  Banks  akd  Bajtkino  (|  154*)— Biohts  or 
DKPoarron— AuTHoBXTT  op  Aosnr  to  Draw 
Checks. 

Where  a  dmoaitor  notified  a  hank  not  to 
carii  any  more  chedks  drawn  by  one  purportii^ 
to  act  as  her  agent,  and  the  agent  Qiereafter 
sold  her  property,  depositing  the  proceeds  to 
bar  credit  and  sending  her  a  check  therefor, 
•igned  in  her  name  per  bim  as  ag«it,  the  de- 
poidtor*s  presentation  of  the  check  for  payment 
after  retention  for  several  days  is  no  evidence 
diowtng  the  tiank's  authority  to  honor  other 
dwcfcs  drawn  by  the  agent  in  the  Interioi. 

[Ed.  NotSij-^r  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  «S  60^-^512,  615.  S16,  518- 
633;  DSc.  Dig.  |  isl.*] 

Appeal  from  Dlstdct  Court,  Salt  Lake 
County ;  M.  L.  RitcUe.  Judge. 

Action  Ellsa  D.  Stoll  against  the  Com- 
mercial National  Bank.  From  Judgment  for 
part  of  lAalntiff'B  claim,  ahe  appeals.  Be- 
veraed  and  remanded,  with  directions. 

N.  T.  Jones,  of  Salt  tAke  City,  for  appel- 
lant H.  J.  Dimnny,  of  Salt  I«ke  Clly,  for 
respondent 

9TBAUP.  J.  The  defendant  Is  a  banking 
instltotion  in  Salt  Lake  City.  The  plaintiff 
was  one  of  Its  d^Kwitors.   She  brought  this 
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action  to  recover  Sm  mon^  wtaldi  die  al- 
leged were  paid  out  on  her  account  without 
her  nnthoxlty,  and  for  an  aoeountlng.  She 
was  given  Ji^«ment  tax  $194.63,  and  appeals. 
She  claims  on  the  record  she  la  entitled  to  a 
judgment  tm  $900.75  more,  and  Intweat 
thereon. 

[1]  In  October,  1808,  she  was  the  ownw  of 
a  rooming  house  in  Salt  lake  City.  One  D. 
B.  Bnssell  was  one  of  hw  roomers.  Oa  the 
16tb  of  that  month  she  sold  the  rooming 
bouse  to  one  Bay,  and  for  the  greater  part 
of  the  purchase  price  took  his  promissory 
notes  secured  by  chattel  mortgage  on  the 
furniture.  The  mortgage  was  recorded.  The 
business,  ex  some  of  it  connected  with  the 
sale,  was-  coodttcted  Bnssell  for  the  plain- 
tiff. She  was  indebted  to  the  owner  of  the 
bnUdlng  for  rent  In  the  sum  of  $58.85.  Tbe 
Bay  notes  were  left  with  the  owner's  at- 
torneys nntll  the  rait  should  be  paid.  About 
that  time,  or  ahwtLy  thereafter,  she  moved 
to  Idaho.  Later  she  sent  a  check  tx>  Russell 
at  Salt  Lake  01t7  for  $58.85  to  pay  tbe  rent 
He  took  np  the  notes  and  mortgai^  and  took 
them  to  the  defendant's  bank,  and  there  ap- 
plied for  a  loan  of  $200  In  the  name  of  the 
plaintiff,  and  offered  to  give  the  Bay  notes 
and  mortgage  as  security.  His  authority  to 
negotiate  the  loan  was  questioned  by  tbe 
bank.  He  prodoced  what  the  witnesses  call- 
ed a  power  of  attorney  which,  he  claimed, 
authorized  him  to  do  boalnesa  for  the  plain- 
Off.  The  Instmm^t  was  not  In  possession 
of  either  party,  and  hence  was  not  produced  . 
at  the  trlaL  The  witnesses  who  saw  it  tes- 
tified that  tt  was  a  writing  of  but  a  few  lines 
on  note  paper  in  Russell's  handwriting,  ap- 
parently signed  by  the  plaintiff,  and  that  the 
substance  of  it  was  to  give  Russell  "power 
to  transact  business  for"  the  plaintiff.  It 
waa  not  acknowledged  and  not  recorded.  The 
plaintiff  denied  that  she  signed  It.  or  that 
she  gave  Russell  any  such  authority  or  pow- 
er  whatever.  He,  in  virtue  of  such  pretended 
power  of  attorney  and  authority,  borrowed 
$200  at  the  bank,  signed  a  note  for  that 
amount  in  plalntlfrs  name^  per  his  name  as 
agent  or  attorney  in  fact,  deposited  tbe  Ray 
notes  and  mortgage  as  security,  then  depos- 
ited the  $200  and  the  check  for  $58.35  In  de- 
fendant's bank  In  plaintUTs  name,  and  then 
drew  checks  on  the  account  in  plalntifTs 
name,  per  his  name  as  agent  or  attorney.  In 
that  manner  he  drew  a  check  in 'favor  of  the 
attorneys  for  the  owner  of  the  building  for 
the  Teat,  and  also  drew  other  checks  in  the 
same  manner  on  tbe  account  Later  he  wrote 
the  plaintiff  that  he  had  borrowed  $200  at 
the  bank,  and  stated  tliat  he  himself  desired 
$16,  and  Uttt  wrote  that  he  needed  $65  fOr 
his  own  nse.  l^e  plaintiff,  as  she  testified, 
becoming  suspldous,  on  the  8th  day  of  No- 
vember, 1908,  wrote  the  bank,  "Please  do 
not  cash  any  checks  In  my  name  not  coining 
direct  from  me  here  at  Twin  Falls,  Idaho." 
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That  lettw  was  received  by  tbe  bank  on  the 
11th  of  that  month.  That  the  letter  was 
written  and  so  received  hy  It  Is  not  disputed. 
It  ever  since  remained  in  Its  possession,  and, 
on  notice,  was  produced  by  It  on  the  trial. 
On  the  11th,  when  the  bank  received  the  let- 
ter, there  was  standing  to  the  plaintiff's 
credit  In  the  bank  the  sum  of  $135.  She,  by 
this  action,  has  not  sought  to  repudiate  the 
loan,  nor  to  recovw  for  anything  which  the 
bank  paid  oat  on  checks  drawn  by  Bussell 
prior  to  November  11th.  She  seeks  to  re- 
cover the  moneys  which  the  bank  thereafter 
paid  out  on  his  checks  drawn  on  her  account 
Notwithstanding  the  instructions  and  direc- 
tions received  by  the  bank  from  the  plaintiff, 
it  neverthtiess,  on  the  11th  of  December, 
honored  and  cashed  a  check  presoited  by 
Russell  drawn  on  plaintUCs  account,  in  her 
nam^  par  his  name  as  Agent  or  attorney,  for 
the  sum  of  9185.  That  was  all  the  money 
she  then  bad  on  desKUlt  to  h^  credit  In  the 
early  part  of  January,  1909,  Bossell,  with- 
out the  knowledge,  consoit,  or  aothority  of 
the  plaintifl,  released  the  Bay  mortgage  of 
record,  and  resold  the  rooming  house  to  one 
Amy  for  a  consldeTatlon  of  $1^200  of 

which  was  paid  by  chedc,  payable  to  the  or- 
der of  the  plaintiff,  and  $680  In  promissory 
notes  executed  by  Amy,  and  secured  by  mort> 
gage.  RuflseOl  took  the  $1,200  to  the  bank. 
Indorsed  It  In  plaintiff's  name,  per  hla  name 
as  agent,  and  deported  $1406.00  to  her  cred- 
it, and  in  her  name,  and  took  the  balance* 
.  $93.10,  in  cash,  which  he  kept  Then  he  drew 
a  check  In  plaintUTs  name,  per  bis  name  as 
agent,  payable  to  the  bank,  In  the  sum  of 
$106.90,  the  balance  due  and  unpaid  on  the 
$200  loan.  That  left  $1,000  standing  to 
plaintiff's  credit  in  the  bank  on  the  12th  of 
January,  1909.  It  Is  this  money— the  $1,000 
—which  later  was  drawn  out  by  Russell  in 
violation  of  her  directions,  for  which  she 
claims  additional  judgment  On  the  12th  of 
January  Russell  wrote  the  plaintiff  that  he 
had  resold  the  rooming  bouse,  and  that  there 
was  to  her  credit  in  the  defendant's  bank 
$1,000,  and  that  he  had  by  registered  pack- 
age sent  her  the  Amy  mortgage  and  a  check 
for  $1,000,  payable  to  her  order,  signed  In 
her  name,  per  his  name  as  agent,  and  advis- 
ed her  that,  if  she  left  the  money  in  the  bank, 
she  could  get  4  per  cent  Interest,  or,  If  she 
desired  to  use  it,  to  Indorse  the  check  and 
mail  tt  to  the  bank,  and  request  a  New  York 
draft  That  was  the  first  knowledge  she  had 
that  Russell  had  resold  the  rooming  bouse. 
She  at  once  communicated  with  friends  at 
Salt  Lake  City  concerning  the  matter,  and 
on  the  25th  mailed  the  check  unindorsed 
to  the  bank,  and  requested  a  New  York  draft 
for  $1,000.  The  check  and  letter  were  re- 
ceived by  the  bank  on  the  28th.  It  replied 
that:  "The  check  Is  unindorsed.  We  are 
holding  this  check  until  we  can  see  Mr.  Rus- 
sell, as  he  has  not  yet  deposited  funds  to 
meet  the  sama"  Then  was  not  th^  $1,000 


to  her  credit  Between  the  12tb  and  XOtb 
of  January  Russell  drew  on  the  $1,000  de- 
posit by  checks,  most  of  them  payable  to  and 
presented  by  himself,  one  for  $760;  and  all 
of  them  for  his  bffiieflt,  signed  In  plaintUTs 
name,  per  his  name  as  agent,  until  die 
amount  on  the  19tti  of  January  was  reduced 
to  $9.25.  Then  Russell  absconded,  and  has 
not  been  heard  of  since.  That  he  was  an  im- 
poster  and  a  cheat  is  clearly  shown. 

The  court  awarded  plaintiff  a  judgment 
for  $135,  the  amount  which  was  on  deposit  to 
her  credit  November  11, 1909,  when  the  bank 
received  her  letter  notifying  It  not  to  cash 
any  check  not  coming  direct  from  her  at 
Twin  FaUs,  and  for  $9.25,  the  amount  still 
standing  to  her  credit  and  interest  on  these 
amounts,  a  total  of  $194.63.  But  the  conrt 
did  not  award  her  anything  for  other  moneys 
checked  out  on  her  account  by  Bussell  after 
the  receipt  of  the  letter  by  the  bank.  This 
on  the  thwry,  as  found  by  the  court:  'That, 
with  the  payment  of  the  defendant  of  the 
$135  chedE  on  December  11.  1008,  all  tlie 
money  on  deposit  In  the  defendant  bank,  and 
which  was  obtained  as  a  loan,  was  paid  out; 
and  that  account  dosed,  and,  when  the  de- 
posit of  the  $1,106.90  was  made  by  Bussell 
January  12, 190O,  a  new  account  was  opened, 
and  the  defendant  believed,  and  was  Jnattfled 
in  the  belief,  that  the  new  transaction,  viz., 
the  deposit  of  said  mon^  by  Russell,  and 
the  drawing  of  -  the  checks  as  attorney  In 
fact,  or  agoit  of  Uie  plaintiff*  were  anthotiB- 
ed  by  plaintiff,  and  within  authority  of  said 
BusselL  That  plaintiff  is  not  entitled  to 
Judgment  against  the  defendant  for  any  sum 
or  amount,  except  for  $135,  with  Interest 
from  December  11, 1908,  amounting  to  $182.- 
25,  and  $9.25,  with  interest  from  January  20, 
1009.  amounting  to  the  sum  of  $12.88,  In  all 
the  sum  of  $194.68." 

The  only  direct  evidence  to  support  this 
finding  is  the  testimony  of  the  defendants 
bookkeeper  that  plaintiff's  "account  was  dos- 
ed on  December  11, 1908,"  when  Bussell  drew 
the  $136  check,  all  tbe  money  the  plalntUT 
then  had  at  the  bank,  and  that,  when  Bussell 
thereafter,  on  the  12th  of  January,  deposited 
to  her  account  and  credit  the  $1,200  Amy 
chedt,  less  $93.10  cash  kept  by  him,  a  new  ac- 
count was  opened.  Hence  the  defendant  con- 
tended, and  tbe  court  found,  that  the  letter 
written  by  plaintiff  in  November  directing 
tbe  bank  not  to  pay  any  checks  in  her  name 
not  coming  direct  from  her  applied  only  to 
the  so-called  first  account,  and  not  to  the  sec- 
ond. We  see  nothing  in  the  record  to  justify 
that  The  plain  disregard  of  plaintiff's  direc- 
tions given  the  bank  cannot  be  justified  by 
its  mode  of  bookkeeping,  or  by  entries  made 
by  It  on  Its  books  dosing  and  opening  ac- 
counts. It  cannot  by  Its  own  boot  straps  lift 
itself  out  of  trouble  in  any  such  manner  as 
that.  Nor  may  It  justify  such  disregard  by 
placing  a  construction  on  plaintiff's  Jet^ 
whldi  It  will  not  bear — that  it  ai^rUed  to 
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plalntUTs  toBda  on  diqiortt  In  December,  but 
not  to  tbose  In  Jannarj'  That  Is  a  war- 
rantable Interpretation  of  idaintlflTs  letter. 

[2,  S]  The  court  a^wded  the  plaintiff  Judg- 
ment for  the  $13B,  on  the  theory  tliat  what- 
ever power  or  aathority  Busaell  had  to  draw 
on  her  account  was  revoked  by  her  letter  to 
flie  bank.  No  other  power  or  authority- 
whatever  thereafter  to  draw  on  her  account 
by  Bussell  is  shown  or  found.  The  court,  nev- 
ortheless,  found  that  the  bank,  after  it  re- 
ceived the  letter,  believed,  and  was  justified 
in  the  belief,  that  he  was  authorized  to  draw 
on  ber  account  But  there  is  do  tiling  to 
support  that.  Between  the  11th  of  Decem- 
ber, when  the  bank  cashed  and  honored  Bus- 
sell's  check  for  $135,  which  the  court  found 
was  unauthorized,  and  January  12th,  when 
he  deposited  $1,106.90  to  plaintiff's  credit, 
and  drew  checks  on  her  account,  no  dealings 
or  transactions  whatever  were  had  between 
the  plaintiff  and  the  bank,  nor  was  there  any- 
thing said  or  done  by  her  to  show  that  any 
sacjb  power  was  restored  or  reconferred. 
TixB  bank,  on  the  Uth  of  December,  honored 
and  cashed  Russell's  check  for  the  $135  in 
utter  disregard  of  plaintiff's  letter,  and  like- 
wise In  January  cashed  and  honored  bis 
checks  in  utter  disregard  of  her  directions 
and  instructions.  It  did  not  then  ti'eat  the 
letter  revokiog  Russell's  authority  applicable 
to  the  so-called  one  account  and  inapplicable 
to  the  other.  It  wbolly  disregarded  and  ig- 
nored it  as  to  both.  But  it  is  claimed  that 
the  plaintiff,  by  holding  the  $1,000  check 
which  Russell  had  mailed  to  her  on  the  12th 
of  January  until  the  26th,  when  she  sent  it 
to  the  bank,  and  requested  a  New  York  draft, 
acquiesced  in  uussell's  autiiorlty  to  draw 
checks.  There  Is  nothing  to  that  The  bank 
had  no  knowledge  whatever  of  that  check 
until  the  28th  of  January,  when  It  received  It 
from  the  plaintiff.  Prior  to  that,  between  the 
12th  and  the  19th,  It  bad  honored  and  cashed 
Russell's  checks  drawn  on  ber  account  until 
on  the  19th  it  was  reduced  to  $9.25.  So  the 
knowledge  which  it  obtained  on  the  28th  In 
no  sense  influenced  It  In  honoring  and  cash- 
ing Russell's  diecks  drawn  on  ber  account 
and  presented  by  liim  prior  to  that  time. 
Sach  subsequently  acquired  knowledge  can- 
not be  looked  to  to  support  the  finding  that 
the  defendant  believed,  and  was  justified  in 
the  belief,  that  Russell  was  authorized  to 
draw  the  checks  drawn  and  presented  by  him 
after  the  letter  of  revocation.  Nowhere  has 
tlie  court  even  found  that  Russell  was  In  fact 
at  any  time  authorized  to  draw  on  plaintiff's 
account.  It  ^ot  found  that  the  defendant  be- 
lieved, and  was  justified  in  the  belief,  that  he 
was  authorized.  But  nothing  was  found,  nor 
does  the  record  show  anything,  to  support 
that  The  court  finds  that  "on  November  2, 
1908,  BuBSell  presented  to  the  bank  a  paper 
purporting  to  be  signed  by  plaintiff,  appar- 
ently genuine,  empowering  him  to  attend  to 


her  buginesB  in  Salt  Lake  City"— tbe  bo- 
caUed  power  of  attorney.  No  finding  la  made 
that  It  was  signed  by  her,  or  that  she  in 
fact  had  given  him  any  such  authority.  But 
the  court  expressly  finds  that  tbe  defendant, 
on  the  11th  of  November,  rec^ved  from  the 
plaintiff  the  letter  which  in  dear  terms  di- 
rected it  not  to  cash  any  checks  in  her  name 
not  coming  direct  from  her,  and  that  the 
defendant  thereafter,  witbout  authority,  hon- 
ored and  cashed  Russell's  check  for  $135  on 
the  11th  of  December,  thus  recognizing  and 
treating  tbe  letter  as  a  revocation  of  Rus- 
sell's authority  and  power  to  draw  checks  on 
her  account  Now,  what  happened  there- 
after to  show  that  any  such  authority  or 
power  was  restored  or  reconferred?  Nothing 
is  found,  nor  pointed  to,  except  the  $1,000 
check  which  RusseL  mailed  to  the  plaintiff, 
but  of  which  the  bank  had  no  knowledge 
whatever,  until  10  or  15  days  after  it  had 
honored  and  cashed  Russdl's  checks  reducing 
the  account  to  $9.25. 

We  think  on  the  record,  and  on  the  facta 
found  by  the  court  except  the  conclusion  or 
finding  referred  to  which  is  wholly  unsup- 
ported, and  not  justified,  the  plaintiff  is  enti- 
tled to  a  judgment  for  the  additional  sum 
prayed  for,  $990.75,  and  Interest.  The  case 
Is  therefore  remanded,  with  directions  to  so 
amend  the  findings  and  the  judgment  Ap- 
pellant to  recover  costs. 

Mccarty,  O.  X,  and  FRICE,  J.,  concur. 


OBBEOHT  V.  NIELSON  LAND  A  WAT£R 
GO.  et  al. 

(Supreme  Court  of  Utah.    March  27,  1914.) 

TXNOoa  AND  PUBOHASBB  (S  116*}— CoNSTBDC- 
TIOK. 

In  1908  plaintiff  agreed  to  purchase  land, 

one  paymeut  to  be  on  delivery  of  the  contract 
and  another  on  June  1,  1909,  end  defendants 
agreed  to  plant  tbe  premises  for  a  commercial 
peach  orchard  during  tbe  early  spring  of  1909. 
The  contract  also  provided  that  at  any  time  aft- 
er June  1,  1909,  plaintiff,  if  he  should  become 
dissatisfied  with  the  purchase  or  uuable  to  make 
further  paymeots,  should  be  entitled  to  a  return 
of  all  money  paid.  Seld  that,  where  plaintiff 
made  the  first  pavment  on  delivery  of  the  eon- 
tract  and  part  m  the  second  payment  before 
June,  1909,  but  defendants  breached  the  con- 
tract by  their  failure  to  plant  the  trees  for  a 
peach  orchard,  be  can  recover  the  payments 
made ;  the  contract  not  requiring  a  second  pay<- 
ment  for  the  pcrcbaser  tO' recover  the  first 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §8  205-208;  Dec.  Dig.  § 
116.  •! 

Appeal  from  District  -Court,  Salt  Lake 
County ;  M.  L.  Ritchie,  Judge. 

Action  by  Joseph  A.  Obrecht  against  the 
Nlelson  Land  &  Water  Company  and  others. 
From  a  Judgment  sustaining  a  demurrer  to 
the  complaint,  plalntUC  ajppeala.  Reversed 
and  remanded. 


*For  otlm-  casM  ses  lune  topic  and  sectioa  MUUBER  in  Dec  Dtg.'A  Am.  Dig.  Kay-No.  Series  &  Rq?!r  IndezM 
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C.  a.  Norton.  c£  Sslt  Lake  Cttgr,  for  appel- 
lant: Geo.  IL  SDlUvan.  ct  Salt  Lake  Git?, 
for  respoadenti. 

STRAUP,  3.  A  demurrer  for  want  of  facts 
was  eoatalned  to  plalntUTs  comiOalnt  On 
Ida  failure  to  amend,  the  action  was  diamlss- 
ed.  He  appeals,  and  complains  of  tba  rul- 
ing snatainlng  Qie  demnraer. 

In  the  complaint  it  Is  alleged  that  tbe  plain- 
tiff and  the  litOe  Valley  Land  Company,  on 
the  3d  day  of  Augnat.  1908,  entered  Into  a 
written  agreement,  by  the  terms  of  which  the 
latter  agreed  to  sdl  and  conv^  to  the  plain- 
tiff certain  real  estate^  trai  acres  fnlly  de* 
scribed,  sltnate  in  Orand  county.  A  copy  ot 
the  contract  Is  attached  to  the  complaint  and 
made  a  part  €t  It  It  prdrldes  that  the  ctm- 
sideratlon  to  be  paid  by  tbe  plaintiff  is  9S.000, 
fSSO  on  the  delivery  of  the  contract,  9260 
June  1,  1009.  $260  June  1.  1010;  «250  June 
1,  1911.  and  (250  Jnne  1,  1012.  Whea  each 
payments  are  made,  the  Little  Tall^  Land 
Company  agreed  to  oonrey  tbe  prendses  by 
warranty  deed  and  to  take  a  mortgage  badt 
for  the  balance  of  tbe  unpaid  purchase  price. 
It  further  agreed  to  plant  the  premises  "to  a 
coDunercial  peach  orchard,"  and  to  plant  the 
peach  trees  "during  the  early  spring  of  1009," 
and  to  care  for  and  replant  them,  and  to  cnre 
for  and  to  cultlTate  the  premis^  etc.,  until 
June  1,  1912.  The  contract  further  provides: 
"It  Is  further  understood  between  the  parties 
to  this  agreement  that  if  said  second  party 
shall  at  any  time  after  June  1,  1909.  become 
dissatisfied  with  his  purchase,  or  through 
sickness  or  death  cannot  make  further  pay- 
ments on  this  contract,  then,  upon  sixty  days 
notice  In  writing  by  himself  or  his  legal  rep- 
resentatives given  to  the  first  party  of  the 
agreement,  the  said  second  party  can  have 
returned  to  him  all  the  money  that  he  will 
have  paid  to  the  first  party  on  this  contract, 
together  with  six  per  cent  interest"  Then 
It  is  alleged  that  the  Little  Valley  Land  Com- 
pany sold  and  assigned  all  its  lands  and  con- 
tracts entered  Into  with  purchasers,  including 
the  plaintiff's,  to  the  defoidant  Nlelson,  and 
that  he  sold  and  assigned  to  the  defendant 
the  Nlelson  Land  &  Water  Company,  hut  that 
each  expressly  agreed  to  carry  out  all  the 
contracts  of  the  Little  Valley  Land  Company, 
and  assumed  and  agreed  to  discharge  and 
perform  all  its  liabilities  and  obligations  with 
respect  thereto.  It  is  further  alleged  that  the 
plaintiff,  on  the  3d  of  August  1908,  when  the 
contract  was  entered  Into,  paid  $250,  and  on 
the  17th  of  August  of  that  year  paid  the  fur- 
ther sum  of  $168,  or  a  total  of  $418.  Then  it 
la  alleged:  "That  the  said  defendants  have 
wholly  failed,  neglected,  and  refused  to  keep 
and  perform  the  agreements  her^before  set 
forth,  or  any  part  of  them,  and  the  defend- 
ants have  failed,  neglected,  and  refused,  and 
tbtsy  still  fail,  neglect  ^d  refuse,  to  per- 
form any  of  the  cov^ants  In  said  i^reement 
ootttftlnedt  and  they  have  not  cultivated  tbe 


said  pranlses,  or  any  part  ttwreof,  and  they 
have  not  planted  the  said  premises,  or  any 
part  thereof,  to  a  peach  orctaard,  or  *n  any 
manner  ledaimed  or  cultivated  said  premis- 
es. That  on  July  ^  IftU,  at  Salt  Lake  City, 
Utah,  more  than  00  days  ptlor  to  the  oom- 
mfflicement  of  this  actioi^  this  plidnttfl  nott 
fled  the  said  defendant.  In  wilting,  by  rois- 
tered mail,  and  in  person,  that  be  had  become 
dissatisfied  with  such  purchase,  and  that 
through  sickness  and  death  he  cannot  make 
further  payments  on  the  said  agreement  ot 
purchase,  as  therein  provKM,  and  tin  plain- 
tiff then  and  there  demanded  that  the  said 
defendants  return  to  blm  all  of  the  maaey 
he  had  paid  to  said  doCendanta  iqion  tlie  said 
agreemoit  to  wit,  tbe  sum  of  9416,  together 
with  Interest  ttwreon  at  0  per  cent  per  an- 
num from  August  17,  1908,  until  paid,  all  of 
whlcih  the  defendants  ftilled,  neglected,  and 
rinsed  to  do,  and  the  defendants  now  refuse 
to  refund  tbe  said  money  or  any  part  thereof, 
and  the  defendants  refuse  to  perform  said 
agreement  and  plant  the  Mid  premises  to 
orchatd,  as  agreed  tc^  or  to  permit  plain- 
tiff to  have  possession  of  said  premises  or 
any  part  thereof  It  Is  farther  alleged  that 
all  of  the  deteidants  are  tnsolvait. 

The  demurrer  was  sustained  on  the  theory 
that  by  the  first  quoted  provision  of  the  con- 
tract, the  plaintiff  could  not  maintain  an  ac- 
tion for  the  recovery  of  any  moneys  pnld  by 
him.  unless  he  had  made  at  least  two  full 
payments,  one  of  $250  op  the  execution  of  the 
contract  and  the  other  $250  on  or  before 
June  1,  1909;  and  since  the  allegatlonB  of 
the  complaint  show  that  such  payments  were 
not  BO  made,  the  allegations  being  that  he 
paid  $260  on  the  execution  of  the  contract 
the  3d  of  August,  1908,  and  on  the  17th  of 
that  mouth  an  additional  sum  of  $168,  he  had 
not  himself  performed,  and  could  not  recover 
back  any  of  the  moneys  paid  by  him.  We 
think  the  ruling  wrong.  The  Little  Valley 
Land  Company  agreed  to  plant  the  premises 
in  trees  "during  the  early  spring  of  1009." 
It  Is  alleged  the  defendants  did  not  do  that 
did  nothing,  and  wholly  failed  and  refused  to 
perform  any  of  the  covenants  and  agreemoits 
of  the  contract  on  their  part  to  be  performed. 
The  philntlff  was  required  to  make  the  secwd 
paymoit  of  $260  on  June  1, 1900.  He  did  not 
fully  do  that  But  it  is  allied  the  defend- 
ants breached  the  contract  and  wholly  failed 
and  refused  to  do  anything  towards  cultivat- 
ing or  improving  the  premises  or  planting 
the  trees,  before  tbe  plaintiff  was  required 
to  make  tbe  second  payment. 

Then  the  plain  terms  of  the  contract  are: 
If  he  "shall  at  any  time  after  June  1,  1900, 
become  dissatisfied  with  bis  purchase,"  he. 
on  00  days'  notice,  "can  have  returned  to  him 
all  the  money  that  he  will  have  paid"  on 
the  contract  Does  this  mean  that  to  en- 
title him  to  recover  back  the  first  payment 
he  must  also  folly  pay  the  seamdT  That  If 
be  had  fully  paid  the  second  <m  the  1st  ot 
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June*  1900,  then,  on  the  2d  of  June  he  could 
bare  maintained  an  action  to  recover  back 
all  that  he  had  paid ;  bat  since  he  did  not 
fully  pay  the  second  he  Is  not  entitled  to 
recover  anything?  That  ie  not  what  the  con- 
tract means — pay  to-day  so  that  he  may  sue 
to-morrow  to  recover  U  back.  The  language 
used  does  not  require  the  doing  of  any  such 
vain  thing  as  that,  especially  as  to  tbe  in- 
solvent defendants,  who,  as  is  alleged,  failed 
and  refused  to  do  anything,  and  committed 
breaches  of  the  contract  before  ttte  plalntlit 
was  required  to  make  the  second  payment 
The  obvious  meaning  of  the  contract  is  that. 
If  the  plalntUT,  at  any  time  after  June  1, 
1900,  became  dissatisfied,  on  60  days'  no- 
tice, was  entitled  to  have  back  all  moneys 
paid  by  him  on  the  contract,  together  with 
6  per  cent  interest  No  other  conditions  are 
Imposed  by  the  contract,  and  no  other  may  be 
imposed  by  the  court 

We  thlnb  the  complaint  states  a  cause  of 
action,  and  that  the  court  erred  in  sustaining 
the  demurrer. 

The  Judgment  Is  reversed,  and  the  case  re- 
manded, with  directions  to  reinstate  the  case, 
to  overrule  the  demurrer,  and  give  dtfoid- 
anta  On  days  to  answer.  Ooste  to  appelant 

HC0ART7,  a  J.,  and  FRIOK,  J.,  concur. 


BURDBTTE  v.  UNIVERSAL  0LEAN8BB  A 
MFG.  CO.  et  aL 
(Sopreme  Court  of  Utah.    April  2,  1914.) 

1.  GOBFOUnONB  (i  so*)— COHTUOTB  OW  PBO- 
MOTKKS—RlOHT  TO  STOCK. 

A  contract  of  sale  of  an  nndlvldecl  one-tentb 
Interest  in  a  business  and  the  property  used 
therein  stipulated  that  a  torporaaon  should  be 
formed  to  take  over  the  business  and  property, 
and  that  tbe  buyer  should  receive  one-tenth  of 
tbe  stock  of  the  corporation.  The  seller  alone 
organized  the  corporation,  and  the  articles  of 
incorporation  provided  that  a  ipeciSed  nomber 
of  shares  should  be  retained  for  the  benefit  of 
the  corporation.  The  buyer  accepted  one-tenth 
of  the  Milance  of  the  stock.  Held,  that  the  buy- 
er, on  accepting  tbe  stock,  became  a  stockholder, 
and  consented  to  tlie  articles  of  incorporatiOD, 
and  could  not  compel  the  issuance  to  himself 
of  any  part  of  the  shares  set  apart  for  the  bene- 
fit of  the  corporation. 

fEd.  Note.~EV)r  other  eases,  see  Corporations, 
Cent  Dig.  H  97-100;  Dec  Dig.  |  80>] 

2,  GOBPCttATIORS    (i  80*)--Stookhou)kbs— 
BXGBTS  OF  STOOKHOUISBB. 

A  Stockholder  cannot  claim  a  segre^tion  of 
his  interest  In  the  corporate  property,  and  the 
only  way  by  whidi  a  segregation  may  take  place 
Is  by  declaring  a  dividend  on  profits  or  a  stock 
diviOMid,  and  in  either  case  each  stockholder  r«* 
«eivc«  in  proportion  to  the  number  of  shares  he 
holds,  ana  a  stockholder  entitled  under  con- 
tract to  a  specific  part  of  the  stock  of  a  corpo- 
ration cannot  compel  the  issuance  to  himself  of 
any  part  of  the  stock  set  apart  for  the  benefit  <tf 
tile  corporation. 

TEd.  Note.— For  other  cases,  see  Gwporations, 
Cent  Dig.  H  97-100;  Dee.  Dt»  |  8&>] 

Appeal  £rom  District  Court,  Salt  Lake 
County ;  Oeo.  G.  Armstrong;  Judge. 

■^ForeflMr 


Action  by  Joseph  Burdette  against  the 
Universal  Cleanser  &  Manufacturing  Com- 
pany and  others.  From  a  Judgment  for 
plaintiff  against  defendant  John  Peterson, 
rendered  after  a  dismissal  of  the  action  as 
against  the  other  defendants,  defendant 
John  Peterson  appeals.  Modified  and  af- 
firmed. 

M.  B.  Wilson  and  B.  A.  Walton,  both  of 
Salt  Lake  City,  for  appellant  Stewart 
Stewart  A  Alexander,  of  Salt  lake  Cttty,  fiir 
respondent 

raiOK,  J.  The  plaintiff  broui^t  this  ac* 
tion  In  equity  for  the  qiecifle  performance  of 
a  certain  agreement  altered  Into  between 
himself  and  the  defendant  John  Peterson, 
the  Universal  Cleanser  ft  Manufacturing 
Company,  O.  W.  Carlson,  B.  R.  Morgan. 
Charles  Backman,  and  David  Howells,  and 
said  John  Peterson,  as  the  board  of  direc- 
tors of  said  Universal  Cleanser  ft  ManuAtc- 
turlng  Company,  a  coiporatlon,  and  said 
John  Peterson  as  an  Individual  were  all  made 
parties  dettedant  to  the  action.  At  the 
hearing  the  action  was  dismissed  as  ^^alnst 
all  of  the  defendante  except  John  Peterson, 
against  whom  alone  Judgment  was  duly  en- 
tered as  hereinafter  stated,  from  which  he 
appeala 

[1]  The  agreement  sued  on  Is  as  follows: 
'*Salt  Lake  City.  Utah.  Sept  3,  1909.  I. 
John  Peterson,  of  Salt  Lslce  City,  Utah,  tor 
value  received  in  tbe  sum  of  f  2S0.00  caah 
from  Joseph  Bnrdette  second'  party  of  the 
same  place,  receipt  of  whldi  Is  at^nowledg- 
ed,  hereby  grant  ba^ln  and  sell  the  follow- 
ing described  articles  and  business,  to  wit: 
An  undivided  one-tenth  Interest  in  that  cec- 
tain  business  known  as  the  Universal  Manu- 
facturing Company,  now  doing  business  at 
#24  W.  North  Temple  St  in  Salt  Lake  City. 
Utah,  which  business  Includes  Qie  manufac- 
ture and  ownership  of  what  is  known  a& 
*SweepoIa,  Tapls-Lavo,  Bfaglc  Paper  and 
Wall  Gleaner,'  also  house  (fusing  articles 
such  as  soap,  scouring  and  cleaning  articles, 
liquid  metal  polish  and  any  and  all  other  ar- 
ticles connected  with  said  business,  includ- 
ing also  a  one-tenth  interest  in  all  lights  of 
patent  connected  with  any  of  said  articles 
whether  now  procured  or  to  be  procured  In 
the  future.  It  la  further  agreed  tliat  within 
a  reasonable  time  a  corporation  is  to  be  or- 
ganized owning  all  of  said  artldes  and  busi- 
ness and  patents,  and  that  said  second  party 
shall  have  a  full  one-tenth  interest  represent* 
ed  by  this  sale  in  said  corporation.  Wit- 
ness the  signatures  of  tbe  parties  hereto  the 
day  and  year  first  above  written.  John  Pe- 
terson. J.  Burdette." 

0!bB  idalntlff,  respondent  here^  after  refer- 
ring to  said  agreement  in  his  complaint,  al- 
leged that  on  the  Sth  day  of  June,  1910,  the 
corporation  provided  for  in  said  agreement 
was  duly  incoriwrated  and  organized  by  tbe 
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name  above  stated;  that  the  IndividTial  de- 
fendants mentioned  constituted  the  board  of 
directors  of  Bald  corporation  at  the  time 
this  action  was  commenced;  that  said  corpo- 
ration was  capitalized  for  $300,000,  which 
capital  was  divided  into  300,000  shares  of  the 
par  value  of  $1  each;  that  130,000  shares  of 
said  capital  stock  were  issued  to  said  John 
Peterson,  and  that  he,  according  to  the  books 
of  said  corporation,  is  the  owner  and  holder 
of  said  130,000  shares  of  stock;  that  said 
corporation  was  organized  and  its  capital 
stock  was  based  entirely  upon  the  property 
described  In  the  agreement  aforesaid,  of 
which  the  respondent  was  the  owner  of  one- 
tenth  and  said  Peterson  of  nine-tenths,  and 
that  said  corporation  accepted  said  property 
in  full  payment  for  said  capital  stock ;  that, 
under  the  terms  of  said  agreement,  respond- 
ent was  entitled  to  a  one-tenth  part  of  the 
capital  stock  of  said  corporation ;  that,  aft- 
er said  coix>oratlon  had  been  duly  organized, 
said  Peterson  transferred  to  respondent  10,- 
000  shares  of  said  capital  stock,  and  no  more, 
and  has  failed  and  refused  and  still  refuses 
to  transfer  or  Issue  to  htm  the  remainder  of 
said  one-tenth  part  of  said  capital  stock,  to 
wit.  20,000  shares.  There  are  other  allega- 
tions which  were  material  and  proper  In  the 
court  below,  but  which  are  not  necessary  to 
this  appeal.  Respondent  prayed  that  said 
Peterson  be  compelled  to  comply  with  the 
terms  of  said  agreement,  and  that  he  be  re- 
ijiilred  to  transfer  the  remaining  20,000 
shares  of  said  one-tenth  part  of  said  capital 
stock  to  respondent,  or  that  be  have  Judg- 
ment for  the  value  of  said  stock. 

The  defendants  filed  a  Joint  answer  In 
which  they  practically  admitted  the  allega- 
tions of  the  complaint,  except  that  respond- 
ent was  entitled  to  any  further  shares  of 
stock.  They  also  set  up  two  affirmative  de- 
fenses: (1)  That  10,000  shares  was  all  that 
respondent  was  entitled  to  receive  in  the  cor- 
poration that  was  actually  organized;  and 
(2)  that  he  had  received  and  accepted  in 
full  accord  and  satisfaction  10,000  shares  as 
and  for  his  interest  In  said  corporation. 

While  the  case  was  equitable,  a  Jury  was 
nevertheless  called,  and,  in  addition  to  their 
general  verdict  in  favor  of  respondent,  they 
also  answered  special  findings  submitted  to 
them,  which  are  as  follows: 

"First  Did  the  plaintiff,  Joseph  Burdette, 
agree  with  the  defendant  John  Peterson  to 
accept  10,000  shares  of  the  capital  stock  of 
the  Universal  Cleanser  &  Manufacturing 
■Company  in  full  payment  and  satisfaction  of 
bis  rights,  as  set  forth  in  that  contract  made 
and  entered  into  between  the  plaintiff  and 
the  defendant  and  designated  as  plaintiff's 
Exhibit  A?  Answer:  No. 

"Second.  Was  the  defendant  corporation, 
the  Universal  Cleanser  &  Manufacturing 
Company,  organized  pursuant  to  the  con- 
tract, plaintiff's  Exhibit  A,  between  the  plain- 
tiff and  the  defendant?  Answer:  Yes. 

"Xtkird.  Was  the  bosinesa  and  personal 


property  referred  to  in  the  contract  between 
the  plaintiff  and  the  defendant,  plaintUfs 
Exhibit  A,  transferred  to  the  defendant  cor- 
poration as  the  assets  ot  aald  corporaUon? 
Answer:  Yes." 

The  court  adopted  both  the  general  verdict 
and  the  special  findings  of  the  jury,  and  also 
made  findings  of  Us  own  whldi,  in  view  of 
the  conclusions  reached,  we  do  not  deem  nec- 
essary to  set  forth  here. 

At  the  trial  it  was  admitted,  as  part  of 
respondent's  evidence,  that  the  corporation 
was  capitalized  for  f300,000,  which  was 
divided  into  800,000  shares  of  the  par  value 
of  one  dollar  each ;  that  of  the  capital  stock 
there  was  Issued  to  four  of  the  directors,  aa 
qualifying  stock,  4,000  shares,  to  appellant 
130,000  shares,  to  O.  W.  Carlson  75,000 
shares,  to  which  we  shall  refer  again  here- 
after. It  was  also  conceded  that  there  were 
placed  In  the  treasury  91,000  shares.  If 
we  add  the  several  amounts  Issued  to  the 
91,000  shares  not  Issued,  the  whole  300,000 
shares  of  the  capital  stock  are  accounted  for. 
As  we  have  seen,  under  the  agreement,  and 
as  found  by  the  Jury,  appellant  and  re^ond- 
ent  furnished  all  of  the  property  upon  which 
the  capital  stock  of  the  corporation  In  ques- 
tion Is  based  In  the  following  proportions: 
Appellant  nine-tenths  and  re^ndent  one- 
tenth,  for  which  one-tenth  he  was  to  receive 
a  "full  one-tenth  interest"  In  the  corporation. 
When  the  corporation  was  organized,  how- 
ever, it  was  provided  in  the  articles  of  in- 
corporation as  follows:  "It  is  mutually 
agreed  and  understood  that  the  said  91,000 
shares  of  stock  be  and  are  hereby  contribut- 
ed by  the  stockholders  of  this  corporation  to 
the  treasury  of  said  corporation  for  its  de- 
velopment and  to  p&y  its  debts ;  It  being  ex- 
pressly understood  and  agreed  that  the  said 
91,000  shares  contributed  as  aforesaid  be 
sold  and  disposed  of  for  the  benefit  of  this 
corporation  at  such  time  and  place  and  on 
such  terms  as  the  board  of  directors  of  the 
corporation  may  In  their  judgment  deem 
best" 

Respondent,  however.  Insisted  at  the  trial 
In  the  court  below,  and  that  court  agreed 
with  him,  that,  notwithstanding  the  foregoing 
provision  in  the  articles  of  Incorporation,  he 
nevertheless  was  entitled  to  one-tenth  of  said 
91,000  shares  as  well  as  of  one-tenth  of  the 
209,000  remaining  shares  which  had  been  is- 
sued, for  the  reason,  as  his  counsel  contend- 
ed, that  the  one-tenth  part  of  the  91,000 
shares  Is  based  on  the  property  accepted  by 
said  corporation  precisely  the  same  as  the 
one-tenth  part  of  all  other  stock  Is  based 
thereon.  In  Justice  to  counsel  It  should,  how- 
ever, be  stated  that  the  ai^)eUant,  In  organis- 
ing the  corporation,  entirely  Ignored  the  re- 
spondent and  gave  him  neither  part  nor 
share  in  the  corporation,  nor  any  voice  In  Ita 
organization  or  management  The  principal, 
if  not  the  only,  question  on  this  appeal,  there- 
fore, is:  What  should  Tespondent  recover, 
If  anything.  In  tbls  actloat  It  wUl  be  observ- 
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ed  that  respondent  claimed  his  Interest  In 
the  corporation  after  It  was  organized,  and 
be  actually  acc^ted  10.000  ehares  of  its  Cftpi^ 
tal  stock.  This  acceptance  must  be  deemed 
to  have  been  pnrsnant  to  the  proTisloDB  con- 
tained In  the  articles  of  Incorporation,  and 
he  thus  became  a  stockholder  In  the  corpora- 
tion under  said  articles,  and  as  such  brings 
this  action  asking  for  the  remainder  of  the 
one-tenth  part  of  the  shares  of  stock  he 
claims  to  be  ^titled  to  In  said  corporation. 
Bespondent  was  not  required  to  come  in  as  a 
stockholder  at  all.  The  appellant  having  ig- 
nored respondent's  rights  under  the  contract, 
and  having  exclnded  him  from  participating 
in  the  corporation,  he  could  bare  sued  appel- 
lant for  damages  for  a  breach  of  said  con- 
tract. This  respondent  did  not  choose  to  do, 
but  he  chose  to  sue  for  and  seek  to  recover 
bis  Interest  in  the  corporation  as  a  stockhold- 
er. And  perhaps  he  chose  the  wiser  part. 
In  Tiew  that  the  remedy  against  appellant 
may  bare  been  inadequate,  he  at  least  had 
the  legal  right  to  do  this.  But,  having  chos- 
to  claim  his  Interest  as  &  stockholder  un- 
ier  the  articles  of  incorporation,  he  must 
also  be  deemed  to  assnme  the  burdens  that 
are  cast  upon  a  stockholder  by  those  articles. 
It  Is  there  provided  that  91,000  shares  of  the 
caidtal  stock  are  set  apart  to  be  used  for  the 
benefit  of  the  corporation,  which  Is  simply 
another  way  of  stating  that  they  are  set 
apart  for  the  Joint  benefit  of  the  stockhold- 
ers!, since  whatever  benefits  the  corporation 
In  a  pecuniary  way,  In  the  nature  of  things, 
must  benefit  the  stockholdera.  Respondent, 
In  claiming  as  a  stockholder,  must  therefore 
be  held  to  have  consented  to  the  provisions 
contained  in  the  articles  of  incorporation 
by  wUfdi  the  91,000  shares  were  set  apart  as 
a  working  capital,  and  which  thus,  in  one 
sense  at  least,  became  an  asset  of  the  corpo- 
ration. Therefore  he  is  not  entitled  to  have 
issued  to  himself  now  any  part  of  the  91,000 
shares  directly,  since  he  holds  his  Interest 
in  them  and  la  benefited  iniUrectly  as  a 
shareholder  as  he  Is  In  all  the  assets  of  the 
corporation.  Be^KWdent,  therefore,  cannot 
recover  any  part  of  said  91,000  shares  for  the 
reason  tbat,  In  claiming  as  a  shareholder,  he 
must  be  deemed  to  have  consented  that  said 
91,000  shares  shall  not  be  distributed  among 
the  shareholders,  but  that  the  same  shall  con- 
i^Cute  an  asset  of  ttie  oorpomUon  In  which 
be  has  an  interest  in  proportton  to  his  hold- 
ings in  the  corporation. 

Bowever,  there  Is  stiU  another  reason  why 
respondent  Is  not  entitled  to  have  Issued 
to  hlms^  any  part  of  said  91,000  shares 
unless  the  same  should  be  issued  to  the 
shareholders  as  a  stock  dividend.  The  91,- 
000  shares  are  now  an  asset  of  the  corpora- 
tion and  must  be  treated  the  same  as  any 
other  property  owned  by  it  must  be  treated. 

12]  It  is  elementary  tbat  a  shareholder 
cannot  claim  a  segregation  of  bis  interests 
In  the  corporate  property.  The  only  way 
tbat  sesre^tion  may  take  place  is  by  de- 


claring a  dividend  of  earned  pr<^ts  or  by 
making  what  Is  called  a  stock  dividend. 
When  either  method  Is  resorted  to,  each 
shareholder  recdves  In  pn^rtlon  to  the 
number  of  shares  be  holds  In  the  corporation; 
that  Is,  in  the  ratio  that  the  shares  owned 
by  him  bear  to  the  whole  number  of  shares 
that  have  been  issued  by  the  corporation  and 
are  outstanding,  if,  therefore,  the  91,000 
shares  should  be  sold  at  a  dollar  a  share, 
and  a  dividend  of  that  sum  should  be  de- 
clared, respondent,  as  a  shareholder,  would 
obtain  his  proportion  thereof  In  the  ratio 
Just  stated.  If,  upon  the  other  band,  su(A 
stock  is  Issued  In  payment  for  property  pur- 
chased by  the  corporation,  or  If  Its  ontstand- 
Ing  debts  were  paid  from  the  proceeds  deriv- 
ed from  its  sale,  then.  In  either  case,  re- 
spondent would  be  benefited  by  having  the 
shares  he  holds  In  the  corporation  enhanced 
In  value  to  the  extent  tbat  outstandhig  debts 
were  paid  and  canceled  or  to  the  extmt  tbat 
property  had  been  acquired  by  the  corpora- 
tion. It  is  in  that  way,  and  not  by  having 
a  part  of  the  91,000  shares  of  stock  directly 
issued  to  himself,  that  he  receives  hia  bene- 
fits. He  cannot  have  both.  The  principle 
is  clesrly  Illustrated  by  the  Supreme  Court 
of  Oalifomla  in  Tulare  v.  Kaweah  Caual  ft 
Irr.  Co.,  44  Pac.  662.i  By  receiving  one- 
tenth  of  the  Issued  stock,  respondent  pos- 
sesses one-tenth  of  the  voting  power,  and 
his  stock  represents  one-tenth  of  the  assets 
of  the  corporation.  He  thus  has  just  what 
the  agreement  between  him  and  appellant 
provides  for,  namely,  "a  full  one-tenth  in- 
terest in  said  corporation."  The  court  there- 
fore erred  In  awarding  to  respondent  a  one- 
tenth  part  of  the  91,000  shares  of  stock 
which  was  placed  in  the  treasury.  The 
amount  allowed  respondent,  for  the  reasons 
just  stated,  must  therefore  be  rednced  by  9,- 
100  shares,  which  would  leave  10,900  that 
should  be  issued  to  him  If  that  number  must 
not  be  reduced  for  another  reason  now  to  be 
stated. 

Becurrlpg  now  to  the  75,000  shares  which 
were  Intended  for  0.  W.  Carlson.  It  was 
made  to  appear  at  the  trial  that  he  did  not 
accept  them  or  any  part  thereof.  Appel- 
lant's counsel  therefore  contend  that  a 
further  deduction  from  what  was  allowed 
respondent  should  be  made  in  an  amount 
equal  to  a  one-tenth  part  of  said  76,000 
shares,  or  7,500  shares,  which  would  reduce 
the  amount  to  be  allowed  respondent  from 
10,900  to  3,400  shares.  This  being  a  case  to 
equity,  if  the  evidence  justified  it  we  might 
make  the  correction  ourselves;  but  we  are 
unable  to  determine  from  the  evidence  what 
disposition  was  made  of  the  75,000  shares  of 
stock.  To  void  injustice,  therefore,  we  leave 
the  question  open  with  respect  to  whether 
the  75,000  were  surrendered  to  the  corpora- 
tion and  thus  became  an  asset  or  whether 

^  Reported  In  ftitl  In  tli«  Pftclflo  Reporter;  reported 
SI  a  mRmoraiidtim  ^liloa  wlUiont  mlnlOB  la  111 
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they  were  returned  to  Mr.  Peterson  to  be 
dealt  with  by  Iilm.  If  tbe  78,000  shares  are 
In  fact  a  part  of  the  assets  of  the  corpora- 
tion the  same  as  the  91,000  shares,  then  re- 
spondNit  cannot  obtain  any  part  tbereot  for 
the  same  reasons  that  he  cannot  obtain  any 
part  of  tbe  91,000  shares.  But  If  the  75,- 
000  shares  did  not  actually  become  a  part  of 
the  assets  of  the  corporation,  or  If  said 
shares  were  controlled  by  Peterson  for  his 
benefit,  then  re^ndent  Is  entitled  to  a  one- 
tenth  part  thereof,  or  to  the  one-tenth  part 
that  did  not  become  assets  of  the  corpora- 
tion, as  the  case  may  be. 

The  Judgment,  therefore,  will  hare  to  be 
modified  as  indicated  above,  and  this  case 
will  tuiTe  to  be  remanded  to  the  district 
court,  with  directions  to  ascertain  whether 
the  said  7S,000  shares,  or  any  part  thereof, 
were  turned  back  into  the  treasury  of  the 
corporation  as  unissued  stock,  and  whether 
tbe  same  became  assets  of  the  corporation. 
If  the  court  shall  find  that  the  75,000  shares 
were  not  Issued  and  that  they  actually  be- 
long to  the  corporation,  then  the  court  Is  di- 
rected to  reduce  the  amount  allowed  re- 
spondent in  the  Judgment,  first,  by  deduct- 
ing from  the  20,000  shares  thus  allowed  the 
9,100  shares ;  and,  second,  by  deducting  from 
tbe  10,900  shares  remaining  7,600  shares, 
leaving  to  be  awarded  to  respondent  eltiier 
said  10,900  shares  or  only  3,400  shares,  in 
accordance  as  the  court  shall  find  the  facts 
to  be  as  above  Indicated. 

Counsel  for  appellant,  in  their  brief,  have 
also  argued  three  other  propositions.  We 
have  considered  th^,  and  in  our  Judgment 
counsel,  in  neither  Instance,  have  overcome 
the  presumption  of  the  correctness  of  the 
findings  and  conclusions  with  respect  to 
those  propositions,  or  either  of  them.  The 
findings  and  Judgment  must  therefore  stand, 
and  are  affirmed,  except  as  modified  by  the 
deductions  which  are  to  be  made  upon  tbe 
conditions  above  stated. 

The  case  Is  therefore  remanded  to  the  dis- 
trict court,  with  directions  to  modify  its 
findings  upon  the  one  question  indicated  here- 
in, and  to  hear  the  evidence  upon  that  ques- 
tion, and  to  make  findings  and  -conclusions  in 
accordance  with  the  evidence  adduced  upon 
that  subject,  and  to  enter  Judgment  In  ac- 
cordance with  tbe  evidence  adduced  and  in 
accordance  with  the  views  herein  expressed ; 
the  Judgment  to  be  in  the  altemattve  Each 
party  to  pay  one-half  of  the  costs  Incarxed  In 
this  court 


BANK  OF  AMERICAN  FORK  r.  SMITH 
et  al. 

(Supreme  Court  of  Utah.    April  2,  1914.) 

l  subscbiptions  (ss  12,  17*)— consteuction 
—Effect  of  Inhtbument. 

An  instrument  provided  that  the  subscrib- 
ers axreed  to  build  a  bridge  across  a  river  and 
agreed  to  pay  "from  $100  to  $500  each,"  as 
DU^t  be  required  to  complete  the  bridge,  that 


they  bad  eadi  depoidted  |100  In  plalntlit  bank 
to  ba  dheded  out  1^  S.,  secretan  and  treas- 
urer, the  balance  to  be  forthcoming  aa  called 
for  by  him  to  complete  the  bridge,  which  was 
to  be  completed  within  SO  days,  or  before  then, 
if  possible.  Held,  that  the  ctrntract  was  in  the 
nature  of  a  subscription  by  which  earn  sub- 
scriber bound  himself  to  contribute  not  to  ex- 
ceed $500,  for  the  construction  of  the  bridge 
as  called  for,  each  subscriber  being  severaUy 
liable  on  tbe  contract  to  the  amount  of  bis 
subscription,  and  that  it  wai  no  defense  to  such 
liability  that  tbe  treasurer  borrowed  the  sum 
necessary  to  complete  the  bridge  from  plaintiff 
bank,  instead  of  immediate  calling  on  Uie 
subscribers  therefor. 

[Ed.  Note.— For  other  cases,  see  Subscrip- 
tions, Cent  Dig.  II  11,  19;  Dec  Dig.  IS  12; 
17.*] 

2.  SnBscBipmoHB  (|  IS*)— OoNBiEucnoir  of 

Bbidob— Time. 

Where  a  subscription  contract  for  the  con- 
struction of  a  bridge  provided  that  It  should 
be  completed  within  30  days,  or  before  then, 
if  possible,  but  the  subscribers  made  no  pro- 
test nor  objection  to  tbe  iH-ogreHs  of  tbe  work, 
nor  to  tbe  delay  beyond  the  time  specified,  time 
was  not  of  tbe  essence  of  the  contract,  aor  a 
condition  precedent  and  hoice  the  delay  was  no 
defense  to  tbe  sobscribers'  UaUli^. 

[Ed.  Note.— For  other  eases,  see  Snbsialp- 
tions.  Cent.  Dig.  H  14-17;  Dec.  Dig.  |  KL*] 

S.  SlTBSOKIPTIONB  (|  16*)  —  Ek)UITABU  AS- 

810  NUENT— SUBBOOATION . 

Where  after  defendants  had  subscribed  to 
the  constrocUon  of  a  bridge  for  thdr  Joint  ben- 
efit, their  representative,  empowered  to  con- 
struct tbe  bridge,  borrowed  money  necessary 
for  that  purpose  from  i^ntiff  bank,  and  ap- 
plied the  same  to  the  conatniction  of  the  bridge, 
instead  of  immediately  calling  in  tbe  snbscrip- 
tioDs,  bis  act  constituted  an  equitable  assign- 
ment of  the  oblations  assumed  by  the  sub- 
scribers to  the  bank,  and  it  was  entitled  to  sue 
on  the  subscription  In  its  own  name  as  tiie 
real  party  In  Icterestt 

[Ed.  Note. — For  other  cases,  see  Snbscrip- 
tions.  Cent  Dig.  1 18;  Dec  Dig.  1 16.*] 

4.  SUBSCBIFTIONB    (|    10*)  —  OOnSIBDOnOH — 

Scope  or  LuBniHT. 

A  subscription  provided  that  the  subscrib- 
ers agreed  to  pay  from  $100  to  $500  each,  as 
might  be  required  to  complete  a  specified  bridge, 
that  they  bad  deposited  $100  eatm  in  a  certain 
bank  to  be  used  by  J.,  the  balance  to  be  forth- 
coming as  called  for  by  him  to  complete  the 
bridge,  etc.  After  several  bad  signed  the  In- 
strument it  was  presented  to  Ia,  who  drew  a 
line  under  the  previous  signatures,  signed  hla 
name  and  that  of  his  brother,  and  wrote  after 
each  $25.  His  brother  repndiated  such  aet  and 
refused  to  be  bound.  Hela  that  I*,  was  at  most 
liable  for  $50. 

[Sid.  Note.~For  other  cases,  see  Subscrip- 
tions, Cent  Dig.  H  10,  28;  Dec.  Dig.  |  la*] 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  Armstr<mg,  Judge. 

Action  by  tbs  Bank  of  American  Fork 
against  David  Smith  and  others.  Jodgmoit 
for  plaintiff  and  defendants  appeal.  Affirm- 
ed In  part  and  reversed  In  part 

A.  O.  Hatch  and  Chase  Hatch,  both  of  He- 
ber  City,  for  appellants.  Van  Gott  Allison  & 
Rlter,  of  Salt  Lake  City,  for  respondent 

FRICK,  J.  This  action  was  brought  to  re- 
cover a  specific  amount  of  money  from  each 
one  of  the  defendants  named  above.  The  ac^ 
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tton  was  dlsmlsBed  aa  to  the  defendant  Wm. 
H.  Undsay*  and  Iw  will  not  be  considered 
turtliar  aa  in  tbe  caae;  While  the  oomplaint 
ia  framed  is  two  oonnte,  and  Is  veiy  long, 
yet,  as  we  oonatnie  it,  the  action  is  bawd  on 
a  written  asieement  entered  Into  between 
the  partiee,  whi(^  in  words,  flfoies  and 
marks,  ts  as  ftdlows: 

"American  Fork,  Utah,  Jany.  29, 1900. 
"We.  the  underalKned,  hereby  agree  to 
bnlld  a  bridge  acroas  Green  river  at  the 
mouth  of  Dry  Wash,  Uintah  county,  Utah, 
tor  the  purpose  of  ferrying  our  sheep  &c 

"We  also  further  agree  to  pay  from  $100.00 
to  $500.00  each,  or  as  much  more  as  may  be 
required  to  complete  said  bridge.  We  have 
this  day  deposited  $100.00  each,  to  be  depo«- 
ited  in  the  Bank  of  American  Fork,  Ameri- 
can Fork,  Utah,  to  he  checked  out  by  Jacob  B. 
Jensen,  Sec  and  Treas.  and  the  balance  is 
to  be  forthcoming,  as  soon  as  called  for  by 
Jacob  E.  Jensen,  as  Sec  &  Trees,  to  com- 
plete said  bridge. 

"Said  bridge  is  to  be  completed  within 
tUrty  days  from  above  date,  or  before  80 
days  if  possible. 

"After  completion  of  said  bridge,  we  the 
undersigned  do  hereby  bind  oorselres  and 
will  incorporate,  and  said  company  shall  be 
called  the  Green  River  Transient  Company. 
"Jensen  &  Coddlngton, 
"Per  J.  E.  Jensea 
•"Crystal  Bros., 

"Per  J.  S.  Crystal. 
"W.  H.  Grant 
"Price  Bros., 

"By  M.  B.  Pzlceb 
'•Dartd  Smith. 
"Albert  Smith. 
"R.  Jones  &  Sons. 
"Wm.  Coleman  it  Clotworthy. 


"James  L.  lindsay*  $25.00 
"William  H.  lindsay,  f25.0a" 


Tbe  words  in  itaUca  were  erased  by  draw- 
ing a  pen  through  than  after  the  agreement 
bad  been  snbseribed  by  the  first  fonr  snb- 
scrlbers,  and  before  any  of  the  appeUanta 
mbscribed  It  The  first  fi>ar  snbscriben, 
faowerer,  approved  and  compiled  wiUi  the 
terms  of  the  agreement  as  altered  by  the 
erasure,  and  hoice  no  avestlon  arises  with 
re^wet  to  said  alteratitmB.  After  the  first 
foor  bad  BUbBCiibed  the  agreement,  one  of 
tbelr  mimbw,  M.  SL  Price,  came  to  Bait  Lake 
City  where  be  first  presented  It  to  David 
ftidtb,  tbe  fifth  nfiwcrlber,  who  It  seems  was 
also  interested  in  the  construction  of  the 
twldge  referred  to  In  the  agreanent  Mr. 
Smttb,  was,  however,  not  aatisQed  with  the 
wording  of  tbe  wilting.  In  that  It.  was  left 
uncertain  aa  to  the  amount  each  subscriber 
be  called  on  to  pay,  so  be  erased  tbe 
words  "or  as  much  more"  from  tbe  agree- 
moit,  and  by  doing  so  left  the  maatmnm 
Amount  to  be  paid  by  each  subscriber  $600 


and  no  more.  Mr.  Smith  pud  Frlee  the  $100 
mentioned  in  the  agreement  The  agreement 
was  then  presented  to  the  snbscriben  next 
in  the  order  It  la  signed  by  them,  and  tbey 
all  signed  the  same  as  changed  by  Mr.  Smith 
and  each  paid  $100.  After  this  the  agree- 
ment was  presented  to  James  I*  Undsay. 
who,  with  an  indelible  pencil,  drew  a  Une 
below  tbe  othw  names  on  tbe  paper  and  then 
signed  his  own  name  thereto,  and,  without 
the  knowledge  or  authority  of  bis  brother, 
Wm.  H.  I4nd8ay,  also  signed  the  tatter's 
name,  and  placed  $25  opposite  his  own  and 
$2B  opposite  bis  brother's  name  and  piUd  the 
two  sums  to  Mr.  Price.  Wm.  H.  Undsay, 
however,  repudiated  the  act  of  bis  brother, 
and,  it  being  conceded  that  James  L.  Lind- 
say bad  no  authority  from  his  brother,  tbe 
latter  was  dn>pped  out  of  tbe  case.  The 
erasure  of  the  words  "to  be  d^osited"  Is 
wholly  Immaterial  here,  and  requires  no  con- 
sideration. Tbe  pleadings  are  very  lon^  tak- 
ing VP  abont  TO  pages  of  the  printed  abstract 
We  shall  not  attempt  to  set  them  forth  even  In 
snhstanee.  It  must  suffice  to  say  that  tbe  five 
defendants  who  renudn  In  the  case,  after  ad- 
mitting the  signing  of  the  agreement  and  the 
payment  of  the  amounts  hereinbefore  stated, 
set  up  various  defenses,  all  of  which  were 
folly  gone  Into  at  the  trial.  The  principal 
defense,  however,  wa^  that  the  payment  of 
$100  made  by  each  was  all  that  eacAi  one  was 
required  to  pay.  Mr.  Ltodsay's  defense  waa 
that  he  was  not  Indebted  in  any  sum.  The 
evidence  adduced  at  tbe  trial  is  quite  volumi- 
nons,  BO  much  so  that  we  alhall  not  even  at- 
tempt a  synopsis  tbraeof,  and  we  shall  refer 
to  such  parts  only  as  may  become  necessary 
to  make  clear  the  point  decided. 

The  case  was  tried  to  tbe  court  witbont  a 
Jury.  0316  findings  of  tbe  court  fairly  re- 
fiect  both  tbe  pleadings  and  the  evidence, 
and,  after  setting  forth  the  agreement  sued 
on,  are  in  substance  as  follows:  That  all  the 
parties  who  signed  the  agreement  were  en- 
gaged In  tbe  business  of  buying,  selling,  grac- 
ing, and  herding  tbeep  In  Utah,  and  wwe  de- 
sirous of  constructiiv  a  bridge  across  Great 
river  in  said  state,  so  that  tbey  could  more 
conveniently  and  at  less  expense  drive  their 
diecp  from  one  side  to  tbe  other  of  said 
stream  in  certain  seasons  of  tbe  year,  and 
ttiiis  avfdd  long  drives  with  tiieir  sheep;  that 
all  parties  desired  that  sncb  bridge  should 
be  completed  within  SO  days  after  January 
29.  1909^  and  that  "with  that  end  In  tlsw 
eacb  of  the  parties  signing  said  agreemnit 
promised  and  i^reed  to  pay  as  mncb  as  $S00 
towards  the  ctnnpleCion  of  aoch  bridge^  at- 
the  said  James  L.  Undsay,  who  prom- 
iaed  and  agreed  to  pay  tbe  sum  of  $250,  if  so 
much  sboold  be  required,  and,  If  not  so  mncb 
was  required,  to  pay  proportionately  to  the 
amount  necessary  to  be  raised."  That  short- 
ly after  January  29,  1909,  J.  8.  Crystal  and 
M.  B.  Price,  acting  for  and  In  bdialf  of  aU 
of  the  parties  to  said  agreement,  commenced 
tbe  omstmctioa  of  said  bridge   That  the 
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money  paid  In  by  said  parties  soon  web  ex- 
bansted,  and  J.  E.  Jensen,  tbe  person  named 
In  said  agreement,  acting  as  secretary  and 
treasurer,  for  and  In  behalf  of  all  tlie  parties 
thereto,  being  unable  to  reach  all  of  said 
parties,  and  It  having  become  necessary  to  ob- 
tain money  to  complete  said  bridge,  and  that 
without  borrowing  money  "It  was  on  Impos- 
sibility to  complete  said  bridge  within  a  rea- 
sonable time";  that  the  first  four  subscrib- 
ers of  said  agreement  paid  In  full  the  amount 
agreed  by  them  to  be  paid  for  the  construc- 
tion of  said  bridge,  but  that  the  other  par- 
ties to  said  agreement  did  not  pay  anything 
except  the  amount  paid  by  each  at  tbe  time 
said  agreement  was  signed.  That  the  said  J. 
E.  Jensen,  aa  the  secretary  and  treasurer  of 
Green  Blver  Transient  Company  (that  being 
the  name  In  which  the  business  was  trans- 
acted), acting  In  behalf  of  all  of  said  parties 
to  said  agreement,  for  the  purpose  of  con- 
structing said  bridge,  on  the  24th  day  of 
March,  1909,  borrowed  from  the  respondent 
the  sum  of  11,000,  and  as  eTldence  of  such 
indebtedness  made  and  delivered  a  promisso- 
ry note  in  tbe  name  of  said  company,  to  the 
said  respondent,  payable  on  or  before  six 
months  after  date;  that  thereafter,  on  April 
27,  1909,  ftir  the  imrpose  afor^ald,  said  Jen- 
sen borrowed  an  additional  ?500  from  the  re- 
spondent, and  on  June^  21,  1909,  for  the  pur- 
pose aforesaid,  borrowed  from  it  a  further 
sum  of  $250,  which  last  two  amounts  were 
also  evidenced  by  promissory  notes  as  afore- 
said. That  on  July  1, 1909,  said  Jensen  took 
up  said  three  notes  by  giving  In  the  name  of 
said  company  one  note  amounting,  with  In- 
terest, to  the  sum  of  $1,779.65.  That  no 
payments  have  been  made  on  said  last-men- 
tioned note  on  either  principal  or  interest, 
except  that  on  August  29,  1909,  there  was 
paid  the  sum  of  $276  to  be  applied  on  the 
principal  of  said  note,  and  October  14,  1909, 
there  was  paid  the  sum  of  $196  to  be  applied 
on  the  principal,  and  the  interest  thereon  has 
been  paid  to  October  1, 1909;  that  said  mon- 
ey was  all  necessarily  used  in  the  construc- 
tion of  said  bridge  and  was  placed  to  tbe 
credit  of  said  company  in  the  respondent 
bank,  and  was  checked  out  by  the  secretary 
and  treasurer  for  the  use  and  benefit  of  all 
the  parties  to  said  agreement  That  the  re- 
spondent loaned  said  money  as  aforesaid  in 
good  faith,  relying  on  said  agreement  and  up- 
on the  obligations  of  the  parties  subscribing 
the  same  assumed  therein.  That  in  June, 
1909,  "the  said  Jensen,  as  such  officer,  duly 
notified  each  of  tbe  i>arties  to  said  agreement 
who  had  not  paid  in  full  that  a  meeting  of 
the  parties  to  such  agreement  would  be  held 
in  American  Fork,  county  of  Utah,  and  state 
of  Utith,  at  10  o'clock  a.  ul.  on  July  1,  1909, 
to  bear  the  report  of  what  had  been  done 
under  said  agreement  and  to  transact  any 
other  business  that  might  come  before  the 
parties  interested  in  such  agreement.  The 
said  notice  was  received  by  all  of  such  par- 
ties, and  said  meeting  was  attended  1^  sev- 


eral of  the  parties  thereto,  and  on  July  2, 
1909,  the  said  J.  E.  Jensen,  as  such  officer, 
duly  notified  all  the  parties  to  such  agree- 
ment who  had  not  paid  In  full  that  a  meet- 
ing of  the  stockholders  of  said  company  was 
held  at  the  said  hall  aforesaid.  That  a  finan- 
cial report  of  the  condition  of  the  company 
mentioned  in  sach  agreement  was  read  and 
upon  motion  accepted.  That  such  report 
showed  that  the  company's  Indebtedness  con- 
tracted In  constructing  said  bridge  amounted 
to  $2,263.47,  and  that  In  order  to  meet  such 
indebtedness  and  to  take  up  said  notes  at 
the  bank  of  said  plaintiff,  and  thereby  to  stop 
the  Interest,  an  assessment  of  230  per  cent 
was  levied  on  the  amount  that  each  of  the 
parties  to  said  agreement  had  paid,  and  that 
such  sum  was  payable  at  once  to  the  said  J. 
E.  Jensen,  as  such  officer,  and  it  was  also  re- 
ported that  four  herds  of  sheep  had  crossed 
said  bridge  ^nce  its  completion."  That  aft* 
erward  on  about  August  20,  1909,  said  Jen- 
sen again  duly  notified  all  tbe  parties  to  said 
agreement  who  had  not  fully  paid  their  sub- 
scription of  the  facts  contained  In  tbe  pre- 
ceding findings,  and  also  notified  them  that 
unless  the  amount  due  from  each  one  was 
paid,  the  same  would  be  placed  In  the  hands 
of  an  attorney  for  collection.  That  all  of  the 
parties  received  the  notices  aforesaid.  That 
although  each  of  said  parties  had  full  knowl- 
edge that  said  bridge  was  being  erected  and 
completed  after  the  time  specified  in  Che 
agreement,  yet  none  of  them  ever  protested 
or  made  any  objection  with  respect  thereto. 

The  court  then  makes  negative  findings 
covering  all  of  the  defenses  set  up  In  the 
several  answers  of  the  defendants,  and 
finds  the  amount  due  to  the  respondent  to 
be  the  sum  of  $1^08-35,  with  Interest  there- 
on at  the  rate  of  8  per  cent,  from  October 
1,  1909,  and  further  finds  that  there  is  due 
from  the  defendant  David  Smith  the  sum  of 
$230  with  interest  at  8  per  cent  from  October 
1,  1909,  from  the  defendant  Albert  Smith  a 
like  sum  with  Interest  from  the  defendants 
Jones  &  Sons  a  like  amount  with  Interest 
from  the  defendants  Coleman  &  Clotworthy 
a  like  amount  with  interest  and  from  the 
defendant  James  L.  Lindsay  the  sum  of  $115 
with  interest  as  aforesaid.  Cradusions  ot 
law  In  conformity  with  the  foregoing  findings 
were  also  made  in  favor  of  plaintiff,  and 
judgment  was  entered  against  eadi  me  ot 
said  defendants  for  the  several  amounts 
aforesaid,  all  bearing  interest  at  the  rate  ot 
8  per  cent  from  October  1, 1909,  until  paid. 

All  ot  the  defendants  except  Wm.  H.  Lind- 
say appeal  from  said  Judgment  Tbe  as- 
signments are  very  numerous,  covering  26 
pages  of  the  printed  abstrad:.  As  we  view 
the  matter,  very  many  of  tbe  assignments 
are  formal  rather  than  substantial,  and  many 
things  are  discussed  In  the  brlefS  of  connsSl 
which  in  our  judgment  are  not  Involved  in 
the  ultimate  question  to  be  decided.  Whether 
the  appellants,  of  any  of  them,  are  liable  lii 
this  action,  in  onr  judgment*  depends-  npoB 
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0ie  legal  effect  to  te  glrai  to  tbe  agreemaiit 
which  tb^  all  admit  they  signed. 

[1]  We  oertolnly  are  not  met  with  any 
eteat  dUBcnlty  In  determining  the  meaning 
of  the  agreement  Itself,  nor  in  drtermlnlng 
the  object  the  parties  had  In  view  hi  enterfaw 
into  it.  To  our  minds  it  la  as  dear  as  any- 
thing can  be  tliat  the  agreemmt  la  in  the 
nataze  of  a  aobstxlptlon  contra^r  by  which 
«ach  subscriber  Unda  himself  to  contribute  a 
Btipulated  amoimt  for  a  specified  object  or 
pnrjMse.  la  the  agreement  in  question  we 
think  each  subscriber,  except  the  last  two, 
bound  hlmseU  or  Itself  to  pay  a  som  not  ex- 
ceeding fSOO  for  the  purpose  of  constructing 
a  certain  bridge.  Of  that  sum  each  one  of 
the  subscribers,  except  the  last  two,  paid 
the  sum  of  $100,  all  of  which  was  deposited 
In  the  plalntUI  bank  to  be  used,  and  was  nec- 
essarily, as  the  court  finds,  used,  for  the  pur- 
pose spedfled.  Under  the  agreement,  in  addi- 
tion to  this  $100  paid  aa  aforesaid,  an  addi- 
tional amount,  not  exceeding,  however,  the 
Bum  of  $400,  could  be  called  for  from  each 
anbscriber,  except  the  last  two,  If  that  amount 
were  required  to  complete  the  bridge,  which 
was  the  object  contemplated  In  the  agreement. 
If,  therefore,  the  amount  which  each  agreed  to 
pay  for  and  which  was  necessary  to  complete 
the  bridge  had  been  called  for  while  the  same 
was  In  process  of  construction,  or  Immediate- 
ly upon  Its  completion,  by  Mr.  Jensen  as  the 
fiscal  agent  of  the  parties,  and  whom  they 
appointed  as  such  In  their  agreement,  no  one, 
we  think,  would  seriously  contend  that  the 
•Dbscribers  of  the  agreement,  except  the  last 
two,  would  not  have  been  liable  up  to  the 
maximum  amount  spedfled  In  the  agreement, 
or  for  any  sum  less  than  that  amount  which 
was  necessary  to  complete  the  bridge.  Does 
the  mere  fact  that  Mr.  Jensen  did  not  then 
collect  the  money,  or  that  either  he  or  some 
one  else  advanced  the  amount  necessary  to 
complete  the  bridge  upon  the  faith  of  the 
agreement,  In  any  way  affect  the  legal  liabil- 
ity or  moral  obligation  of  the  appellants  for 
any  sum  less  than  the  maximum  amount 
which  was  necessarily  used  In  completing  the 
bridge?  Appellants  were  not  concerned  who, 
If  any  one,  for  the  time  being  advanced  the 
money  to  construct  the  bridge.  All  they  were 
concerned  abont  or  interested  It  was  that  the 
money  was  necessarily  used  In  completing  the 
same.  The  court  found,  and  the  finding  is 
sustained  by  the  evidence,  that  all  the  money 
obtained  by  Hr.  Jensen,  the  fiscal  agent  of 
the  parties,  was  necessarily  used  in  complet- 
ing the  bridge.  We  are  not  dealing  with  a 
cue  where  an  agent  has  attempted  to  bind 
Us  inindpal  by  pled^ng  the  credit  of  such 
prlndpal  without  his  authority  or  consent, 
altlier  expresa  or  tanplfed. 

[2]  It  is  wholly  immaterial  whether  the 
materials  to  be  used  in  the  bridge  were  paid 
for  or  not  so  far  aa  aj^dlants'  liability  la 
flDnoemed.  They  are  not  sued  upon  any  obll- 


gatlmi  except  one  entered  into  by  thonselves. 
ThB  borrowing  of  the  money  to  complete  the 
bridge  la  a  mere  inddant.  They  eadi  aipreed 
to  contribute  a  qndfled  amount  for  the  pur^ 
pose  of  completing  the  bridge,  and  aU  that  is 
asked  of  them,  and  all  that  the  court  re- 
quired of  them,  except  Jamea  U  lindsay,  is 
to  comply  with  their  promises.  To  talk  about 
agency  and  the  tanplied  antiunlty  ot  an  agent 
mer^  tends  to  bedoud  the  issues.  Nor 
should  they  escape  liability  merely  because 
the  bridge  was  not  completed  within  the  SO 
days  spedfled  In  the  agreement  Time  was 
not  made  of  the  essence^  nelthw  wu  it  made 
a  condition  precedent  Moreover,  the  conrt 
found  that  all  of  the  appellants  had  knowl- 
edge of  the  fact  that  the  completion  of  the 
bridge  was  delayed,  but  notwithstanding  that 
fact  they  made  neither  protest  nor  objection 
to  the  progress  of  the  work  nor  of  the  delay. 
The  defense  of  time  is  therefore  not  open  to 
them,  ^ain,  while  It  is  true  that  each  sub- 
scriber is  Individually  or  severally  liable  on 
the  subscription  contract,  yet  the  only  objec- 
tion tbe  appdlants,  or  either  of  them,  made 
respecting  parties  was  that  not  all  of  the  sub- 
scribers to  the  agreement  were  Joined  as  par- 
ties to  the  action.  Thdr  objection,  there- 
fore,  was  the  very  reverse  of  the  one  they 
might  have  interposed.  Nor  is  the  objection 
in  the  form  it  Is  raised  that  the  plaintiff  can- 
not recover  available  to  the  appellants. 

[8]  We  think  that^  when  the  agreement  and 
the  transactions  had  under  It  are  considered 
as  a  whole,  what  Mr.  Jensen  did  In  obtaining 
money  from  the  plaintiff  at  least  amounted  to 
an  equitable  assignment  of  tbe  obligations 
Bssnmed  by,  as  well  as  the  rights  arisli^ 
under  the  agreement  to,  the  plaintiff.  After 
tbe  plaintlfT  had  advanced  the  money  neces- 
sary to  complete  the  bridge  to  Mr.  Jensen  In 
reliance  upon  the  obligations  assumed  by  ap- 
pellants in  the  agreement,  it  became  the  real 
party  In  Interest.  We  have  recently  held  that 
under  our  GonstltntlDn  and  statutes  the  equi- 
table assignee  of  a  chose  in  action  Is  the  real 
party  In  interest,  and  may  sue  as  snch  as- 
signee, notwithstanding  that  such  could  not 
have  been  done  at  common  law.  Nat'l  Fire 
Ins.  Oo.  V.  Denver  &  R.  G.  R,  Co.,  137  Pac 
pp.  665,  666.  But  no  objection  was  made  that 
the  plaintiff  was  not  the  real  party  In  inter- 
est The  defense  made  is  based  on  tbe  ground 
that  In  no  event  are  appellants  liable  either 
to  the  i^ntifl  or  te  any  one  else.  For  the 
reasons  stated,  therefore,  we  are  of  the  opin- 
ion that  the  Judgment  against  all  of  tbe  ap- 
pellants, aeept  James  L.  Lindsay,  should  be 
affirmed. 

[4]  We  cannot  omcdve,  however,  upon 
what  theory  the  Judgment  against  Hr.  Lind- 
say was  entered  cx  can  be  sustained.  The 
plaintiff  In  this  case  cannot  recover  upon  an 
estoppel,  or  as  an  inoocait  bolder  of  commer- 
cial paper  as  against  Mr.  Lindsay.  Mr.  lAnd- 
say,  ttierefore,  like  all  the  otber  appellants, 
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nnut  gtand  or  toll  the  terms  of  the  agree- 
m&xt  he  signed.  When  be  subscribed  the 
agreement  all  the  others  had  already  done  so. 
Therefore  none  of  them  could  be  affected  by 
what  he  did.  It  is  very  clear  to  as  that  Mr. 
lindsay  regarded  the  agreement  as  a  sub- 
scription contract,  and  that  In  subscribing  it 
he,  as  a  aubscrtber,  could  limit  his  own  lia- 
bility. It  is  also  clear  that  in  drawing  a  line 
under  the  names  of  the  prior  subscribers  he 
lnt«ided  to  make  his  subscription  distinct 
and  separate  from  the  others,  in  form  as  well 
as  in  substance.  He,  Uieref  ore,  agreed  to  sub- 
scribe 960  toward  tiie  building  of  the  bridge, 
and  said  so  by  what  he  wrote.  How  what  he 
did  can  be  ctmstrued  to  mean  that  he  obligat- 
ed hlmsdf  to  pay  not  exceeding  the  sum  of 
f2tS0,  or  one-half  of  the  maximum  sum  men- 
tioned in  the  agreement,  is  a  matter  beyond 
our  comprehen^on.  Mr.  Lindsay  was  either 
bound  by  all  the  terms  of  the  agreonent;  or 
was  bound  only  by  such  as  he  imposed  on 
himself.  As  we  read  the  ctrntrad^  be  assum- 
ed the  burden  of  paying  fOO— no  more,  no 
leas.  It  iM  conceded  that  he  paid  that 
amount;  hence  he  has  complied  with  the  obli- 
gations he  assumed  by  subscribing  the  agree- 
ment We  hare  less  dlfDcuUy  in  arriving  at 
this  conclusion  because  plalnturs  counsel  om- 
cede  tluit  Undsay  did  not*  asBume  to  pay  the 
maximum  amount  spedfled  in  the  agreement, 
although  it  had  been  found  that  that  amount 
was  necessary  to  complete  the  brld^  1o 
concede  that  Is  to  concede  that  Mr.  Lindsay 
assumed  no  further  obligation  under  the  con- 
tract aftor  be  had  paid  the  fOO  subscribed 
by  him. 

Viom  what  has  been  said  It  follows  that 
while  the  Judgment  against  the  four  appel- 
lants first  named  In  the  title  should  be  and 
is  affirmed,  the  judgment  against  James  I* 
Lindsay  Is  rerersed,  and  Qie  action  as  agnlnat 
him  is  dismissed,  the  plaintiff  to  recover 
costs  as  against  all  the  appellants  except 
James  L.  Undsay  and  he  to  recover  costs 
against  the  plaintiff. 

McCABTY,  a  J«  and  STBATTP  J^  concur. 


STATB  REESE. 
(Suprane  Court  of  Utah.    March  20,  1014.) 

1.  LABCENT  (I  40*)— EVIDINCI— SUFFICZBNCT 
— OWNBBSHIF  OF  PEOPEBTT. 

In  a  iiroseGUtlon  of  a  railroad  employ^  for 
larceny,  evidence  tliat  the  railroad  was  in  pos- 
session of  the  stolen  goods  as  common  carrier, 
and  was  In  the  act  oi  transporting  them,  was 
sufficient  to  show  title  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  i{  102-126,  160;  Dec.  Dig.  f  40.*] 

2.  Obxhiral  Law  (f  567*>— Bvidbnox— COB- 
PORATE  Existence. 

In  a  prosecution  for  larceny,  evidence  held 
sufficient  to  ^ow  the  corporate  existence  of  a 
railroad  company  by  general  repatatloa.t 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1276 ;  Dec.  Dig.  {  667.*1 


3,  CBntiNAL  Law  (|  80S*)— Bvidbncb— Cou- 
PEixiNQ  Accused  to  Cbwnate  Himbku— 
Abtioles  Taken  roou  Acccsbd. 

After  a  railroad  employes  was  arreated,  and 
while  beiog  taken  to  tbe  atatioa,  be  wroto  on  a 
sheet  of  paper  an  offer  to  give  money  to  the 
officer  in  charge  if  he  would  release  mm,  and 
the  officer  by  force  took  this  paper  from  him. 
Held,  that  under  the  circumstances  disclosed  by 
the  evidence  this  paper  was  property  admitted  as 
evIdeQce  agaiiut  the  accused  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  877;  DecTDig.  f  395.*] 

4.  IxABoxnT      62*)  —  SumoiiHOT  or  Bvi- 

DSNCB— TAKinO  AZn>  ASPOBTATIOIT  OF  PBOF- 

ebtt— Consent  of  Owiteb. 

In  a  prosecution  of  a  railroad  employ*  for 
larceny  of  nroper^  from  the  tailroad  company, 
evidence  had  suffideut  to  show  want  olf  consent 
of  the  railroad. 

[Ed.  Note.— For  otlm  ease&  see  Larceny, 
Cent  Dig.  H  158.^62;  DecTDig.  |  62.*] 

Appeal  tiom  District  Court,  Salt  Lake 
County ;  F.  C.  Loofbourow,  Judge. 

J.  C.  Reese  was  convicted  of  larcmy,  and 
he  appeals.  Affirmed. 

W.  W.  Ray  and  R.  B.  Porter,  both  of  Salt 
IskB  dty,  for  appellant.  A,  B.  Barnes,  Atty. 
Gen.,  B.  T.  Hlgglns  and  O.  A.  ZvenMHi,  Aast 
Attya.  Gen.,  tor  tbe  State. 

FBICE,  J.  J.  0.  Beese^  the  defendant;  was 
convicted  of  the  crime  of  grand  larceny,  and 
appeals. 

The  evidence  relattog  to  the  larceny,  briefly 
stated,  strongly  tends  to  establish  the  fol- 
lowing facts:  At  I3ie  time  ot  tbe  alleged 
larceny  the  appellant  was  in  the  employ  of 
the  Denver  &  Rio  Grande  Railway  Company, 
as  a  condtictor  of  one  of  its  b^ht  tratna. 
His  run  was  between  Helper  and  Salt  Lake 
Oit7t  Utah.  He  was  condnctor  of  the  train 
and  in  charge  of  tbe  ear  betwem  Helper  and 
MidvalOb  from  whi<ai  it  la  aU^d  the  stote 
proper^  was  taken.  At  Mldvale  tbe  train 
and  car  aforesaid  passed  Into  the  charge  of 
an^w  conductor,  but  the  wiellant  remain- 
ed In  his  own  caboose.  The  mwchandlse  al- 
leged to  have  been  stolen  consisted  of  100 
children's  dresses  which  came  into  the  pos- 
session of  the  Denver  ft  Rio  Grande  Ballway 
ComiKiny  as  follows:  The  orlgbial  bill  of 
lading  was  Introduced  in  evidence,  and  from 
It  it  appears  that  the  Waseca  Manufacturing 
Company  of  Philadelphia,  Pa.,  on  the  1st 
day  of  December,  1912,  iMCked  and  abided 
to  Hazlet  ft  l^)ugh  at  Petaluma,  CaL,  via 
"Union  a  B.  ft  Q.,  D.  ft  B.  G.  and  Westan 
Pacific"  railroads,  as  common  carriers,  "one 
crate  of  girls'  dresses."  It  further  appeared 
that  those  dresses  were  packed  and  shipped 
in  a  targe  wooden  box  2x2x4  feet  in  else  over 
the  "P.  R.  R.,"  which  initials  were  shown  to 
represent  the  Pennsylvania  Railroad,  which 
operated  a  line  between  Philadelphia  and  Chi- 
cago ;  tbat  at  the  latter  place  the  box  afore- 
said was  transferred  from  the  P.  R.  R.  to  a 
car  of  the  "L.  S.  ft  M.  S.  H,  R.,"  which  car 
was  No.  46759.   It  was  shown  that  the  Ini- 
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tials  L.  8.  &  M.  S.  R.  K.  stood  for  Lake  Shore 
&  Michigan  SoDthem  Railroad,  and  that  the 
car  aforesaid  was  taken  from  Chicago  by  the 
•*C.  B.  ft  Q.  By./'  which  was  ahown  to  be  the 
Chicago,  Burlington  &  Qnlnc?  Railway,  and 
was  by  that  company  transferred  at  Denver, 
Colorado,  to  the  "D.  &  R.  O.  B.  R.,"  which 
was  shown  to  be  the  Denver  &  Rio  Grande 
Railroad  Company,  and  that  that  company 
took  the  car  at  Denver  and  transported  It  over 
its  road  westward  to  Salt  Lake  City.  The 
car  in  question  passed  Into  the  charge  of  ap- 
pellant at  Helper,  Utah,  and  he  there  receiv- 
ed the  bin  of  lading  before  referred  to. 
When  at^llanfs  train  arrived  at  Mldvale 
station  In  Salt  Lake  county,  some  distance 
south  of  Salt  Lake  City,  he  could  not  pro- 
ceed any  farther  with  his  train  on  account 
of  the  16-hour  service  law,  and  his  train  was 
there  turned  over  to  Conductor  Bruner,  who 
attached  appellant's  train  to  bis  and  brought 
them  both  into  Salt  Lake  City  aa  one  train. 
Ap[)ellant'8  train  was  placed  in  front  of  Bru- 
ner's  train  and  caboose  and  was  located  about 
tbe  middle  of  the  whole  train.  When  the 
train  had  reached  a  point  at  or  near  Tenth 
South  street.  Salt  Lake  City.  Mr.  Bruner,  In 
looking  out  of  his  caboose,  saw  a  large  bundle 
thrown  from  about  the  middle  of  the  train. 
This  bundle,  it  was  shown,  contained  the 
100  girls'  dresses  shipped  from  Philadelphia 
to  Hazlet  &  Tooe^  as  aforesaid,  and  which 
bad,  by  some  person,  been  removed  from  the 
crate,  or  box  in  which  they  had  been  packed 
and  shipped  as  aforesaid.  Some  one  had 
gained  access  to  car  Mo.  467S9  by  shifting 
tbe  car  door,  which  could  be  done  by  reason 
of  tbe  absence  of  a  bolt  or  nut  without  break- 
ing the  car  seal,  which  was  found  Intact 
When  the  train  had  arrived  at  Murray  sta- 
tion, which  Is  between  Mldvale  and  Salt  I^ke 
City,  Conductor  Bruner  had  occasion  to  go 
into  appellant's  caboose  for  a  chain,  and  In 
doing  so  he  saw  a  bundle  which  appeared 
Eimllar  to  the  one  thrown  off  the  train,  but 
which  he  thought  was  appellant's  bedding 
and  blankets.  Appellant  got  off  the  train  at 
Seventh  South  strcat,  Salt  Lake  City,  and 
walked  north  to  Tnlrd  South  street,  where 
be  hailed  an  expressman  whom  he  employed 
to  take  him  to  Tenth  South  street  to  get  a 
bundle,  or  some  bundles,  ft>T  him.  The  ez- 
pressman  asked  appellant  some  questions, 
which,  it  seems,  he  was  not  willing  to  answer, 
and  the  colloquy  between  t3iem  almost  resul^ 
ed  In  losing,  the  expressman  tbe  Job,  which. 
It  seems,  he'  was  nnwlUlnc  to  lose.  The  ap- 
pelant got  into  the  express  waflon  and  th^ 
drare  down  to  Tenth  Sonth  street;  when  ap- 
pellant requested  the  ^pressman  to  stop^ 
Appdlant  cot  <rat  of  the  wagon  and  went 
some  distance  farther  south  on  the  railroad 
ridit  of  way,  and  after  arriving  at  l^e  point 
where  the  bundles  were  lying,  and  after 
looking  in  all  directions,  he  beckoned  the  ex- 
pressman to  drlre  down  to  where  the  bundles 
wersi  ana  after  the  ovresmuu  had  arrived 


tben  the  appellant  proceeded  to  load  the 
bundles  Into  the  express  wagon,  and  while  In 
tbe  act  of  doing  so  was  arrested  by  a  special 
agent  of  the  railroad  company  who  was  con- 
cealed in  the  vldni^  watching  the  actions  of 
appellant  The  special  agent  compelled  the 
appellant  to  get  into  the  express  wagon,  and 
the  appellant,  the  special  agent,  and  a  brake- 
man,  together  with  the  bundles,  were  taken 
to  the  station  of  the  railroad  company  by 
the  expressman  in  his  wagon.  On  the  way 
appellant  offered  the  special  agent  various 
sums  of  money  if  the  latter  would  "keep 
quiet"  about  the  matter.  In  making  this  of- 
fer appellant  wrote  on  a  blank  leaf  of  hia 
train  book,  which  he  held  up  so  that  the  spe- 
cial agent  could  and  should  see  what  he  had 
written,  and  in  holding  up  the  book  the  spe- 
cial agent,  by  the  exercise  of  some  force,  tore 
the  leaf  on  which  the  offer  was  written 
from  the  book  and  also  took  the  book  from 
appellant,  and  the  leaf  and  the  book  from 
which  the  leaf  was  torn  were  produced  In 
evidence  against  appellant  at  the  trial.  It 
was  shown  that  tbe  wholesale  price  of  the 
dresses  was  a  little  In  excess  of  $100  and 
that  the  retail  price  thereof  was  not  quite 
$200.  It  was  also  shown  that  the  official 
who  alone  bad  the  power  to  give  consent  to 
remove  the  dresses  from  the  car  had  not 
given  such  consent  Tbe  box  In  which  the 
dresses  bad  been  packed,  and  the  dresses 
themselves,  were  also  clearly  identified  by 
the  young  man  who  packed  and  shipped  them 
at  Philadelphia,  and  who  bad  prepared  the 
bill  of  lading,  which  be  also  identified.  There 
were  also  shown  other  facts  of  a  drcum- 
stautlal  nature  wl^ch  tended  more  or  less 
strongly  to  connect  the  appellant  with  the 
larceny.  We  do  not  deem  It  necessary  to  set 
them  forth  here.  Nor  do  we  deem  It  essen- 
tial to  set  forth  the  evidence  offered  by  ap- 
pellant in  his  own  behalf,  since  the  Jury  were 
not  required  to  believe  1^  and,  In  vtew  of 
the  verdict  returned,  coald  not  have  beltered 
his  statements. 

[1]  The  first  error  ass^ed  Is  that  the 
state  failed  to  prove  that  the  title  to  the  stol- 
en property  was  In  the  Denver  ft  Bio  Grande 
Railroad  Company.  The  proof  Is  ample  to 
show  that  the  railroad  company  was  in  pos- 
session of  the  goods  as  bailee  In  its  capacity 
of  a  common  carrier,  and  that  It  was,  at  the 
time  of  the  larceny,  In  the  act  of  transporting 
tbe  same.  The  fact  that  the  railroad  com- 
pany had  possession  of  the  stolen  goods  and 
was  In  the  act  of  transporting  than  also 
answers  the  contention  that  the  proof  is  not 
sufficient  to  show  that  the  same  were  shipped 
from  Philadelphia  or  that  they  were  trans- 
ferred at  Chicago,  as  claimed  by  the  state. 

[1]  It  la  next  contended  that  the  state  fail- 
ed to  prove  the  corporate  capacity  of  the 
Denver  &  Rio  Grande  BaUroad  Company, 
The  state  undertook  to  prove  the  corporate 
capacity  of  the  railroad  company  pursuant  to 
Ctnnp^  lAWB  1807»  1 480^  wbldi,  among  oth«r 
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things,  provides  that  In  criminal  cases  cor- 
porate capacity  "may  be  proved  by  general 
reputation."  That  la,  the  corporate  exiatoice 
of  the  railroad  company  in  this  instance 
oonld  be  shown  by  proof  that  the  genml  rep- 
utation of  the  railroad  company  was  that  it 
was  a  corporation  and  transacted  boainess  as 
snch.  TbB  same  Qoestion  was  before  this 
court  in  State  T.  Brown.  38  Utah,  109, 93  Pae. 
S2,  wbere  it  was  held  that  the  proof  was  in* 
snffldent.  The  flame  case,  howenr,  was 
again  before  this  court  86  Utah,  48,  102 
Pac.  641.  24  L.  R.  A.  (N.  S.)  64S.  In  the  lafe> 
ter  case  the  proof  was  held  snffldoit.  While 
In  that  case  the  evidence  is  not  set  forth  in 
the  opinion,  yet  we  have  examined  the  print- 
ed abstract  filed  In  that  caaer  In  which  the 
evidence  la  set  fortb,  and  the  evidence  in  this 
case  is  snbstantlally  the  same  as  it  was  in 
that  case.  In  view  that  we  held  the  evi- 
dence sufficient  In  that  case,  that  case  must 
control  tile  present  one  npon  that  qnestLon. 
The  contention  therefore  cannot  be  sustained. 

[S]  It  Is  next  contended  that  the  leaf  torn 
from  appellant's  train  book,  and  the  book 
Itself,  were  Improperly  admitted  In  evidence 
against  appellant  beeacue  thegr  were  taken 
from  him  by  the  use  ot  force  by  the  special 
agent  who  arrested  him.  When  the  bo6k  and 
leaf  were  taken  from  appellant  he  was  under 
arrest  Appellant  testified  in  his  own  bdialf, 
but  he  did  not  deny  the  fact  of  ofCerlng  the 
special  agent  money  to  keep  quiet ;  nor  did 
be  iu  any  way  deny  or  eztdain  bis  own  con- 
duct In  that  regard.  He  did  not  daim  that 
ex<%Bslve,  or  any,  force  was  used.  We  see  no 
reason  why  it  was  not  proper  to  show  all  that 
occurred  or  what  was  said  and  done  by  the 
appellant  at  the  time  of  his  arrest  and  Imme- 
diately thereafter.  While  we  do  not  wish  to 
be  understood  as  unconditionally  approving 
the  use  of  force  in  taking  property  from  one 
who  is  accused  of  an  offense,  yet  we  cannot 
Interfere  with  convictions  which  are  other- 
wise regular,  proper,  and  legal  for  mattoa 
of  this  character. 

[4]  It  is  next  contended  that  the  necessary 
want  of  consent  by  the  railroad  was  not  suf- 
ficiently shown.  We  think  It  was.  Want  of 
consent  when  property  Is  taken  from  a  cor- 
poration certainly,  like  any  other  essential 
fact,  may  be  shown  by  circumstantial  evi- 
dence. Moreover,  where  property  la  taken 
secretly  and  without  the  owner's  knowledge, 
the  proof  of  nonconsent  may  be  inferred  from 
other  facts,  since  it  cannot  be  assumed  under 
such  drcnmatauces  that  the  owner  consented. 
18  A.  &  E.  Ency.  Law  (2d  Ed.)  469. 

The  contention  that  under  the  evidence  the 
court  should  have  directed  the  Jury  to  return 
a  verdict  of  not  guilty  Is  clearly  untenable. 
To  hold  that  under  the  facts  and  circum- 
stances of  this  case  the  Jui?  were  not  Justi- 
fied in  returning  a  verdict  of  guilty  would 
amount  to  offering  a  premium  to  the  em- 
ployes of  common  carriers  to  steal  the  goods 


of  ^i^)ers  wldle  in  transit  In  our  judg- 
ment the  Jury  were  not  only  authorised  to 
return  a  verdict  of  guilty  In  this  case  In  view 
of  the  whole  evidence,  but  we  cannot  see  how 
they  could  have  dtme  otherwise  under  tbelr 
oaths. 

The  Judgment  is  affirmed. 

MeOABTX,  0.     and  STRAUP,  3^  ooncar. 


DOTSON  V.  BOGOAN. 
(Supnme  Gonrt  of  Utah.   April  2,  1914.) 

1.  CoBFOHATIOirS  (|  89*)— StOOKHOLDKBB— AS- 
SESSMENTS—PaTUX  NT. 

Where  defendant  deposited  In  a  bank  to 
a  corporation's  mdit  $500  of  his  own  money, 
all  or  which  he  used  in  paying  oorpomts  debta^ 
he  waa  entitled  to  credit  for  such  sum  on  an 
assessment  subsequently  levied  on  his  Htock. 

[Ed.  Note.— For  other  caaw,  see  Corporations 
Gent.  Dig.  H  867-^,  881.  882;  Dee:  Dlgrl 
89.*] 

2.  OoBFOBATiona  (I  2S9*)— Obbdxtobs-Stook- 
HouiBBs— Right  to  8in. 

A  creditor  of  a  corporation  has  no  cause  of 
action  on  which  he  may  sue  a  stockholder  di- 
rectly for  a  corporate  debt  aiisiog  out  of  an  as- 
sessment on  the  stock,  unless  the  stockholder 
has  consented  to  be  so  sued,  bot  may  only  en- 
force such  liability  by  process  of  garnishment 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  1050,  1052-1067.  2272 ;  Dec  Dig. 
I  259.*] 

3.  COBPOBATIONS  (|  90*)— StOOKHOLDKBS— AS- 
SESSMENTS—EnTOBCEUXITT. 

Under  Gomp.  Laws  1907,  |  816,  mibd.  11, 
providing  that  the  private  property  of  a  cor- 

E orate  stockholder  if  bo  provided  in  the  srticlea 
I  not  liable  for  corporate  debts,  a  stockholder 
may  not  be  sned  by  the  corporation  for  an  un- 
paid assessment  levied  on  iull-paid  stock,  and 
his  property  taken  to  pay  the  same,  but  the  as- 
sessment may  only  be  enforced  by  a  forfeiture 
of  his  stock  or  so  much  thereof  as  may  be  neces- 
sary to  [>ay  the  assessment  and  a  public  sale 
thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations^ 
Cent  Dig.  H  246,  883-41B ;  i&ec.  Dig.  1 90.*] 

Appeal  firom  District  Court  Sanpete  Coun- 
ty;  m:  L.  Bltdiie,  Jndg& 

Action  by  B.  W.  Dotson  against  James  W. 
Hoggaa  Ju^^ent  fbr  ^aintUf,  and  defend- 
ant appeals.  Reversed  and  remanded. 

WUlard  Hanson,  of  Salt  Lake  City,  for  ap- 
pellant  Dllworth  Woolley  and  Lewis 
son,  both  of  fifantl,  for  respondent  ' 

FBICK,  J.  This  is  an  action  by  a  creditor 
of  the  States  Mining  Company,  a  mining 
corporation  of  Utah,  against  one  of  tba 
stockholders  of  said  corporation.  The  plain- 
tiff obtained  Judgmrakt  against  tiie  stock- 
holder, and  he  a]:^>eals. 

Counsel  for  the  plaintiff,  respondent  here. 
In  their  brief,  say :  "There  is  not  much  con- 
troversy between  the  iwrties  to  this  action 
as  to  what  the  facts  are."  We  concur  In 
that  statement  The  difficulty  In  this  case, 
however,  does  not  arise  with  respect  to  the 
facta,  but  it  arises  with  regard  to  tlie  ap- 


•For  othir  cases  see  ssme  topic  tnd  sscUos  NUlfBBB  in  Dec.  Dig.  ft  Am.  Dig.  Ksy-No.  8«ies  ft  Rep'r  Indszss 
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{^cation  of  the  law  to  the  facts.  The  con- 
trolllng  facts,  briefly  stated,  are  as  follows : 
[1]  Tbe  appellant  and  a.  number  of  his 
n^hbors,  all  of  whom  live  at  Hantl,  San- 
pete coonty,  Utah,  were  stockholders  of  tbe 
States  Mining  Gompany,  which  owned  and 
operated  a  mine  located  in  Beaver  county. 
Utah.  Tbe  respondent  Is  a  merchant  of 
BfinersTllle,  Utah,  and  In  famishing  sup- 
plies for  the  corporation  aforesaid  became 
one  of  its  creditors.  In  September,  1907,  ap- 
pellant was  Installed  as  general  manager  of 
said  mine.  At  that  time  tbe  mining  com- 
pany was  Indebted  to  a  number  of  creditors, 
of  whom  respondeit  was  one.  It  appears 
from  the  evidrace  that  the  gtodcbolders  from 
tliae  to  time,  or  from  month  to  month,  made 
TOltmtaiy  contributions,  by  some  called  as- 
sessments, from  the  proceeds  of  which  tbe 
current  expenses  arising  from  the  operation 
of  the  mine  were  paid;  the  mine  itself  not 
yielding  any  retnma  whatever.  On  the  2Sth 
day  of  September,  1907,  tbe  appellant  de- 
posited in  the  bank  to  the  credit  of  the  com- 
pany the  sum  of  $500  of  his  own  money  all 
of  which  he  used  in  paying  company  debts. 
On  the  16th  of  October,  1907,  appellant  re- 
tomed  from  Beaver  connty,  where  he  had 
been  carrying  on  die  mining  work  at  the 
ndne,  to  KTantl.  At  about  that  time,  it 
seems,  an  informal  meeting  of  a  large  num- 
ber of  the  stockholders  was  held  at  Mantl 
and  the  qiustion  of  raising  funds  to  pay  olf 
tike  debts  of  tii«  company  was  discussed.  Ap- 
pellant then  reported  that  the  debts  of  the 
company  amoonted  to  about  92,500  and  that 
a  one-half  eeat  assessment  If  paid  In  on  the 
600,000  shares  of  company  stock  outstanding, 
would  produce  that  sum;  that  the  amount 
of  his  assessment  at  tliat  rata  would  amount 
to  91,000.  which  he  was  wUlliw  to  contribute 
if  tbe  other  stockholders  would  contribute 
in  like  pn^rtlon.  This*  it  seems,  was 
agreed  to  by  all  present  at  the  meeting. 
Pursuant  to  this  agreement,  one  stockholder 
was  assessed  fl87J!0,  anotbw  982.50,  a  third 
982.00^  a  fourth  945^.  ft  fifth  94S^.  a  sixth 
98SJM)^  a  seventh  904.50.  and  an  eighth  900.50; 
all  of  whom  paid  their  respectlTe  assesa- 
mento  to  antellant  and  said  money  was  by 
him  used  in  paying  the  debts  of  the  com- 
pany. In  addition  to  the  forgoing,  there 
were  also  a  few  additional  amounts  paid  in 
by  some  stockholders  residing  in  Beavw 
connty.  The  appellant  contributed  9500  In 
addition  to  the  9000  he  had  already  ad- 
vanced,  and  the  whole  contention  arises  with 
respect  to  whether  he  was  legally  required 
to  pay  91,000  In  addition  to  the  9500  ad- 
vanced by  him  In  S^tember  as  aforesaid. 
Tbe  trial  court  fbund  that  he  should  pay  91,- 
000  in  addition  to  tte  9500  he  had  paid  and 
cntved  judgment  against  him  in  fflivor  of 
leapoiidait  tor  the  mm  of  9881.87,  and  for 
96U5  costs.  The  reason  the  coort  did  not 
«ntcr  Jodgmect  for  tbe  full  9600  was  because 
he  allowed  appellant  credit  on  some  pay- 
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mwts  he  had  made  to  some  (^editors  of  the 
company  but  refused  to  allow  him  credit 
for  the  full  $500  paid  by  liim  In  September, 
although  the  court  found  that  all  of  that 
amount  was  paid  to  the  creditors  of  Qie  coiu- 
pauy  by  appellant.  We  have  carefully  con- 
sidered all  of  the  evidence,  and  we  cannot 
see  how  the  court's  flndlngs  and  Judgment 
can  be  sustained.  If  they  are  sustained,  It 
will  result  In  requiring  appellant  to  pay  a 
three-quarter  cent  assessment  on  his  shares 
of  stock  while  all  the  other  stockholders  are 
required  to  pay  only  a  one-half  cent  assess- 
ment on  theirs.  Such  an  unequal  burden 
should  Dot  be  imposed  upon  a  stockholder 
unless  it  is  dear  he  has  agreed  to  it  and 
that  It  is  in  compliance  with  law.  Suppose 
the  corporation  should  have  sued  a[^>ellant 
to  recover  the  fl.OOO  asaeBsment  Is  it  not 
clear  that  he  could  have  offset  tbe  amount 
of  the  $500  which  he  had  advanced  for  the 
company  against  the  claim  of  91.000?  The 
respondent  certainly  enjoys  no  higher  right 
against  appellant  than  the  corporation 
would  have  had. 

[2,  a]  Indeed,  in  our  judgment;  the  respon- 
dent as  a  creditor  of  the  corporation  has  no 
cause  of  action  against  appellant  as  a  stodK- 
holder  for  a  corporate  debt  unless  the  latter 
consented  to  be  sued.  There  is  no  statute  in 
this  state  whereby  a  creditor  of  a  corpora- 
tion may  bring  an  action  directly  against  a 
stockholder  without  the  tatter's  consmit  to 
recover  upon  a  corporate  debt  Of  course, 
if  a  stockholder  Is  indebted  to  tbe  corpora- 
tion, a  credibn:  of  the  latter  may  sue  it,  and 
in  that  action  may  garnishee  the  stockbold- 
or,  and  thus  icadi  the  money  tbB  stockholdw 
owes  to  the  corporation ;  but  a  creditor  may 
not  sue  a  stockholder  directly  and  obtain 
judgment  against  him  because  he  la  Indebted 
to  tbe  corporattmi.  Under  our  states  the 
private  property  of  the  atockh(^er,  if  so 
provided  In  the  articles,  is  not  liable  for  cor- 
porate debts.  Comp.  Lam  1907,  f  S16. 
snbdT.  11.  A  stockludder,  therefore,  may 
not  be  sued  by  a  corporation  to  recov»  an 
umtald  assessment  which  la  levied  on  full- 
paid  stock  and  his  private  property  takai  to 
pay  tlie  aaaeasment.  Xn  .view  tb&t  the  pri- 
vate property  of  a  stockholder  does  not  be- 
come liable,  he  has  the  option  to  pay  the  aa- 
sessmoit  upon  his  full-paid  Btodk,  or  he  may 
forf^t  the  stock  or  so  much  thereof  as  may 
be  necessary  to  pay  the  assessment;  such 
stock  to  be  otFered  for  sale  at  public  sale. 
ThiB  is  BO  because  nndw  our  statutes  (Comp. 
Laws  1907,  |  331,  as  construed  by  tMs  court 
in  Oarey  v.  St  Joe  Mln.  Oo.,  '82  Utah,  497, 
91  Fac.  869, 12  U  &  A.  [N.  B.1  664;  N«lson  v. 
K^tb-O'Brlen  Oo.,  32  Utah,  809,  91  Faa  80), 
all  asaessm^ts  on  fnll-paid  stock  are  volun- 
tary ;  that  is,  they  can  be  made  only  by 
and  with  the  consent  of  the  stockholder. 
Such  consent  may  be  expressed  in  the  ar- 
tides  of  incorporation,  as  is  usually  done,  or 
it  may  be  given  as  was  dona  in  this  case. 
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But  wbeOier  It  Is  glTOi  In  one  tray  or  the 
other  the  legal  ^ect  Is  the  same,  namely, 
the  stockholder  has  the  option  dther  to  pay 
the  ftBsesament  or  forfeit  his  stock,  and  un- 
less he  cons^ts  he  may  not  be  soed  in  the 
courts  to  recover  the  assessment  by  the  cor* 
poraMon,  mach  less  by  one  of  Its  creditors. 
If  tbis  were  permitted,  the  statute  exempting 
the  stockholder's  private  property  would  be 
nolUfled  by  the  courts.  Treating  this  case, 
tlierefore,  as  one  where  the  stockholder  has 
consented  to  be  sued — that  la,  where  be  did 
not  timely  interpose  the  necessary  objection 
that  be  could  not  be  sued  to  recover  the  al- 
leged unpaid  assessment — yet.  In  so  treating 
It,  we  have  been  forced  to  the  conclnsion 
that,  as  a  matter  of  both  fact  and  law,  the 
stockholder  In  this  case,  the  appellant  here, 
has  paid  in  full  the  one-half  c&at  assessment 
on  his  stock  to  which  he  assented,  by  the 
payment  of  the  $500  in  September  and  the 
remaining  $500  in  October  following  when 
the  other  stockholders  paid  their  assess- 
ments. Assuming  therefore  that  he  has 
waived  all  other  objecttous  to  being  sued  by 
respondent,  yet  he  certainly  did  not  waive 
the  right  of  making  the  defense  of  payment. 
This  defense  was  open  to  him  under  all  cir- 
cumstances, and  if  he  bad  consented  to  be 
sued  by  the  corporation  itself  be  could  have 
successfully  defended  the  suit  on  that 
ground,  and  what  he  could  have  done  as 
against  it  he  certainty,  In  the  absence  of  an 
estoppel,  may  also  do  as  against  a  creditor 
of  the  corporation. 

For  the  reasons  stated,  the  Judgment  can- 
not prevail.  It  Is  therefore  reversed,  and 
the  cause  remanded  to  the  district  court  of 
Sanpete  county,  with  directions  to  grant  ap- 
pellant a  new  trial  and  to  proceed  with  the 
case  In  accordance  with  the  views  ber^n 
expressed.  AK>elIant  to  recoT»  costs. 

McOABTY,  0.  J.,  and  STBAUP,  X,  concur. 


MBLLEN  T.  VONDOR-HORST  BROS,  et  al. 
(Supreme  Court  of  Utah.    April  2,  1914.) 

1.  Appeal  and  Ebbor  (8  750*)— Qtjestioss 
Revhwable— AssioHicENTs  OF  Errob— SUF- 

FICIENCT. 

Where  the  court's  ultimate  conclusions  dis- 
closed by  the  judgment  are  contrary  to  law  ap- 
plicable to  the  nndisputed  fiacts,  appellant,  aa- 
signlns  error  on  the  jadgment,  may  have  the 
error  reviewed^  regardless  of  whether  be  may 
have  other  assignments  reviewed. 

[Ed.  jyote. — For  other  cases,  see  Appeal  and 
-Rttot^  Cent  Dig.  H  3074-308S;   Dec.  Dig.  { 

2.  MUHICIPAI.    COBPOBATIONB    (f  878*>— iM- 
FBOVniBIfT  CONTBACTB— LASOK  AND  MATE- 

eiau^Remediax,  STATaxES— Cokstboction. 
Comp.  Laws  1907,  {  1400i,  authorizing  any 
laborer  or  materialmen  of  a  contractor  of  any 
poblie  corporation  for  the  construction  of  any 
public  wore  to  maintain  an  action  for  the  labor 
or  materials,  and  obtain  a  judfment  for  the 
amount  due  to  the  eontrnctor,  is  a  remedial 
statutet  and  mast,  in  furtberuQce  of  justice,  re- 
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cdve  a  liberal  constraetioa  uid  application  to 
acoomplish  its  parpose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent.  Dig.  |  913;  Dec.  Dig.  f 
373.«] 

3.  MumCIPAI.  COEPOBATIONS   (J  373*)— COK- 
TBACTB  FOB  PUBUC  BuiIJ>INaS— RlOHTS  OV 

Labobebs  ANn  Matkbiauien. 

The  action  authorised  by  Oomp.  Laws  1907, 
S  1400X,  authoriring  actions  by  laborers  and  ma- 
terialmen of  contractors  of  school  districts  and 
other  public  corporations  for  public  work  to 
recover  judgment  not  in  excess  of  the  amount 
due  the  contractor,  is  one  to  reach  a  fund,  and 
is  maintainable  without  first  obtaining  a  per- 
sonal judgment  against  the  contractor,  and 
without  obtaining  personal  service  on  the  con- 
tractor, who  is  a  nonresIdeB^  and  It  is  only 
necessary  to  show  that  a  part  of  the  contract 
price  is  unpaid  and  in  the  bands  of  the  pnbllc 
corporation. 

[Ed.  Note.— For  other  cases,  see  Munioipal 
Corporations,  Cent  Dig.  8  913;  Dec.  Dig.  | 
373.*] 

4.  Municipal  Gobfobationb  (8  878*)— Lia- 

BILITT  OF  StTBBTT. 

Where  the  surety  of  a  contractor  of  a  school 
district  for  the  erection  of  a  school  building 
agreed  to  perform  the  contract  on  the  abandon- 
ment of  the  work  by  the  contractor,  and  ap- 
plied labor  and  materials  famished  the  con- 
tractor for  the  building,  the  contract  was  not 
abandoned,  but  the  surety  took  the  place  of  the 
contractor,  and  the  laborers  and  materialmen 
of  the  Contractor  eonld,  under  Oomp.  Laws  1907. 
8  1400Z,  recover  the  amoont  due  from  the  dis- 
trict under  the  contract  and  thereby  satisfy 
their  claims. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  913;  Dec.  Dig.  8 
373.*] 

5.  Mttnicipal  Cobfobatidns  (8  373*)— LiA- 
BiLrrr  op  Scbett. 

One  furnishing  labor  or  materials  in  the 
erection  of  a  building  of  a  public  corporation 
need  only,  when  seeking  judgment  under  Comp. 
Laws  1907,  f  1400z,  for  the  amount  due  from 
the  public  corporation  to  the  contractor,  allege 
and  prove  the  making  of  the  contract  for  the 
work  and  that  be  famished  labor  and  material 
for  the  contractor  in  the  erection  of  the  build- 
ing, that  same  has  not  been  paid  for,  and  that 
a  part  of  the  contract  price  remains  in  the 
hands  of  the  public  corporation,  and  he  may 
then  obtain  reuef,  though  the  contractor  aban- 
doned the  work  and  hts  surety  completed  It  ao> 
cording  to  the  contract. 

[Ed.  Note^For  other  cases,  see  Hnulclpal 
Corporations,  Cent  Dig.  8  013;  Dec.  Dig.  | 
373.*] 

6.  Mttniozpal  OoiPOBATXoirs  (I  873*)— T^a- 

BILITT  OF  StTBETT. 

One  seeking  judgment  under  Comp.  Laws 
1907,  8  1400x,  ffor  labor  and  materials  famish- 
ed in  the  erection  of  a  public  building  need  not. 
as  airainst  the  contractor's  surety,  allege  that 
certiScates  of  the  architect  provided  for  in  the 
contract  were  issued,  because  his  claim  is  based 
on  the  statute  and  not  on  the  contract 

[Ed.  Note.— For  other  cases,  see  Munleipa) 
Corporations,  Cent  Dig.  8  9iS;  Dec.  Dig.  I 
373.*] 

Appeal  from  District  Court,  Salt  Lake 
Connty ;  T.  D.  Lewis,  Judge. 

Action  by  Joseph  W.  Mellen  against  Von- 
dor-Horst  Bros,  and  oQiers.  From  a  Jadg- 
ment  of  dismissal  rendered  after  the  sus- 
taining of  a  demurrer  to  the  oomplidnt  in- 
terposed  by  def^dant  the  Elddi^  &  D^ortt 
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Company  of  IbtyUnd,  plftlallff  appeaU.  Be- 
Twsed  and  remanded,  with  dlrecttona. 

Stewart,  Stewart  &  Alexander,  of  Salt 
lAke  Ci^,  for  appellant.  Pierce,  Grltchlow 
&  Barrett^  of  Salt  Lake  City,  for  respond- 
ents. 

FRICK,  J.  Joseph  W.  MeUen,  the  appel- 
lant, commeoced  this  action  against  Vondor- 
Horst  Bros.,  a  corporation,  hereafter  called 
the  contractor,  and  against  the  board  of  edu- 
cation of  Salt  Lake  City,  hereafter  designat- 
ed respondent,  to  recover  the  value  of  labor 
and  material  which  It  Is  conceded  be  per- 
formed and  famished  the  contractor  for  the 
construction  of  a  certain  school  building  for 
respondent,  as  hereinafter  stated.  Appellant 
also  made  the  Fidelity  &  Deposit  Company 
of  Maryland,  hereafter  called  surety  compa- 
ny, a  party  to  the  action,  but  the  court  sus- 
tained the  demurrer  of  the  surety  company 
to  the  complaint  against  it,  and  thus  the 
surety  company  went  out  of  the  case.  No 
service  was  obtained  upon  the  contractor, 
which  Is  a  nonresident  corporation  of  and 
absent  from  the  state  of  Utah.  It  Is  not 
necessary  to  refer  to  the  pleadings.  The  re- 
spondent and  the  surety  company  were  rep- 
resented by  the  same  counsel  in  the  court  be- 
low. The  facts  are  really  quite  dmple  and 
are  not  in  dispute. 

On  or  abont  November  2,  1908,  the  respond- 
ent entered  into  a  written  contract  with  the 
contractor  whereby  the  latter  agreed  to  erect 
and  complete  a  certain  school  building  in 
Salt  Lake  City  fOr  the  agreed  price  of  ¥71,- 
000.  One  of  the  conditions  of  said  contract 
waa  that  said  contractor  should  furnish  a 
bond,  as  leaidred  by  our  statute,  for  the 
Biun  of  936,000,  conditioned  for  the  faithful 
perfornmnoe  of  said  contract,  and  the  sure- 
ty company  executed  and  delivered  the  bond 
aforesaid.  After  the  oontract  and  bond  had 
bera  ezeented  and  d^vered,  the  contractor. 
In  pnrsnance  of  said  contract,  emplo]%d  the 
a^Kliant  to  make  the  excavation  for  the 
basement  of  tiie  school  building  and  to  fur- 
nish some  sand  and  gravel,  all  of  whl<ib  was 
to  be  used,  and  whldi  It  Is  conceded  was 
nsed.  In  the  constraction  of  said  building, 
and  which  excavation  and  material  Is  con- 
ceded by  respondent  to  be  of  the  vahie  of 
12,148.46,  and  that  all  was  nsed  in  the  con- 
Btmction  ot  said  school  bnllding.  After  the 
excavation  had  been  made  and  the  material 
furnished  as  aforesaid,  and  some  trees  had 
been  removed  tnm  Om  building  slt^  the  con- 
tractor proceeded  no  ibrther  with  the  con- 
tract The  respondent,  on  the  6th  day  of 
April,  1909,  nsing  0ie  language  of  Its  counsel, 
"aftn  rq»eated  efforts  to  locate"  the  con- 
tractor, terminated  its  employment  under 
the  contract  Immediately  after  terminating 
the  employmoit  of  the  contractor  under  said 
contract,  respondent  wrote  the  surety  coq> 
pany  as  follows:  "The  board  of  education 
ot  Salt  Lake  <aty,  Utah,  on  the  evening  of 


the  6th  day  ot  April,  1009,  at  a  regular  m«- 
sion  of  said  board  passed  a  resolution  teiv 
mlnaang  the  employment  of  Vondor>>H4p8t 
Brothers,  a  corporation,  nnder  that  certain 
contmct  made  and  ontoved  Into  by  and  be- 
tween said  Tondor^Horst  Brothers,  a  corpo* 
latlon.  with  the  said  board  on  the  2d  day  of 
November,  1908,  a  copy  of  which  reeolntlon  Is 
herewith  served  upon  you,  together  with  a 
copy  of  the  certificate  of  said  architect  made 
on  said  eth  day  of  April,  1900.  The  said 
board  wOl  therefore  proceed  in  accordance 
with  article  S  of  said  contract  to  comi^ete 
the  work  Included  In  said  contract." 

The  surety  company  on  April  17,  1909,  re- 
plied to  said  letter  as  follows:  "As  surety 
upon  the  bond  of  said  Vondor-Horst  Bros, 
we  hereby  offer  to  undertake  the  construe-  • 
tlon  and  completion  of  the  said  JefTerson 
school  In  accordance  with  the  terms  and 
condition  of  the  contract  given  by  you  to 
said  .Vondor-Horst  Bros,  and  In  accordance 
with  the  plans  and  speclflf-atlons  referred  to 
in  feaid  contract  We  will  place  a  reliable 
contractor  upon  the  work  and  rush  the  same 
to  completion.  All  payments  specified  in  the 
Vondor-Horgt  contract  shall  lie  made  to  v» 
(as)  they  Veeome  due  and  tee  taill  settle  xcith 
the  contractor."    (Italics  ours.) 

On  the  19th,  two  days  thereafter,  the  re- 
spondent accepted  the  proposition  of  the 
surety  company  by  adopting  the  following 
resolution:  "Resolved:  (1)  That  the  said 
offer  made  by  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  the  surety  as  aforesaid, 
be  and  the  same  Is  hereby  accepted,  and  the 
said  Fidelity  &  Deposit  Company  of  Mary- 
land is  hereby  given  the  right  to  enter  upon 
the  lands  and  premises  upon  which  the  build- 
ing under  said  contract  is  to  be  constructed 
and  take  possession  of  all  materials,  tools, 
and  appliances  tbereon;  (2)  that  all  smns 
of  money  payable  under  said  contract,  as 
the  same  become  due  and  payable,  as  there- 
in set  forth,  shall  be  made  to  the  said  Fideli- 
ty &  Deposit  Company  of  Maryland  at  Salt 
Lake  City,  Utah,  and  In  accordance  with  the 
terms  and  conditions  of  said  contract" 

The  employment  of  the  contractor  was  ter- 
minated by  respondent  pursuant  to  certain 
provisions  contained  In  the  contract,  which 
are  as  follows:  "Article  5.  Should  the  con- 
tractors at  any  time  refuse  or  neglect  to  sup- 
ply a  sufficiency  of  properly  skilled  workmen, 
or  of  materials  of  the  proper  quality,  or  fail 
In  any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  or  tall  In  the  per- 
formance of  any  of  the  agreements  herein 
contained,  such  refusal,  neglect  or  fkllare  be- 
ing certified  by  the  architects,  the  owner 
shall  be  at  liberty,  after  Uiree  days'  written 
notice  to  the  contractors,  to  iwovlde  all  such 
labor  or  materials  and  deduct  the  cost  there- 
of from  any  money  then  due  or  thereafter  to 
become  due  the  contractors  nnder  this  con- 
tract; and  If  the  architects  Aall  certify  that 
such  refusal,-  -neglect  or  Allure  is  suflldent 
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ground  for  sucb  action,  the  owner  shall  also 
be  at  liberty  to  terminate  the  employment  of 
the  contractors  for  the  work  and  to  enter 
upon  the  premises  and  take  possessfon,  for 
the  purpose  of  convicting  the  work  included 
under  this  contract,  of  all  materials,  tools 
and  appliances  thereof,  and  to  employ  any 
other  person  or  persons  to  finish  the  work 
and  to  provide  the  materials  therefor;  and 
in  case  oC  such  discontinuance  of  the  employ- 
ment of  the  contractors  they  shall  not  be 
entitled  to  receive  any  further  payment  un- 
der this  contract  until  audi  work  shall  be 
wholly  finished,  at  which  time,  if  the  unpaid 
balance  of  the  amount  to  be  paid  under  this 
contract  shall  exceed  all  expenses  Incurred 
by  the  owner  in  flnlshtng  the  work  such  ex- 
cess shall  be  paid  by  tbe  owner  to  the  con- 
tractors, but  if  said  exposes  shall  exceed 
said  unpaid  balance  the  contractors  shall 
pay  tlie  dlfTerence  to  the  owner.  The  ex- 
praises  Incurred  by  the  omier,  as  her^  pro- 
vided, dther  for  furnishing  materials  or  for 
flnldilng  the  work,  and  any  damage  Incurred 
through  said  default,  shall  be  audited  and 
certified  by  the  ardiitects,  whose  oeoilflcates 
thereof  shall  be  conclusive  upon  the  parties." 

The  surety  company,  pursuant  to  the  reso- 
lution, and  with  the  consent  of  the  respond- 
ent, and  in  accordance  with  the  terms  and 
ctHidttion  of  the  contract  entered  Into  be- 
tween the  contractor  and  the  re^ndent, 
erected  and  completed  said  school  building 
according  to  the  plans  and  ^ecificattons,  and 
in  doing  BO  used  the  excavation  made  by  ap- 
pellant, and  also  used  the  material  ftiinlsb- 
ed  by  him,  and  received  from  respondent  cer- 
tain payments  in  accordance  with  the  terms 
of  the  contract  It  also  did  some  extra  work 
for  which  it  was  allowed  extra  pay.  The 
surety  company,  In  completing  said  school 
building,  however,  expended  considerable 
more  money  than  the  contract  price,  for 
which  it  has  received  nothing.  While  the 
building  was  in  process  of  construction,  and 
after  the  surety  company  had  appropriated 
appellant's  labor  and  material,  he,  pursuant 
to  Comp.  Laws  1907,  S  1400x,  to  which  we 
shall  refer  hereafter,  filed  a  claim  with  re- 
spondent for  the  amount  claimed  by  him, 
and  asked  that  his  claim  be  paid  out  of  the 
money  due  on  the  contract  In  view  of  said 
claim,  respondent  withheld  from  the  contract 
price  approximately  $4,000,  so  that,  in  case 
it  shall  be  held  by  the  courts  that  appellant's 
claim  should  be  paid  out  of  the  money  due 
on  the  contract,  such  might  be  done  without 
harm  to  respondent.  The  $4,000  Is  still  in 
the  hands  of  respondent  and  is  by  it  held 
until  It  is  determined  whether  it  is  all  to  be 
paid  to  the  surety  company  or  part  thereof 
to  appellant  In  payment  of  his  claim. 

The  district  court,  it  seems,  proceeded  on 
the  theory  that  in  view  that  there  was  no 
privity  of  contract  between  appellant  and  the 
surety  company,  and  further  that  in  Its  bond 
It  had  not  obligated  itself  to  pay  any  claims 


against  or  obligations  assumed  by  ttie  con- 
tractor, for  those  reasons  appellant  had  no 
cause  of  action  against  the  surety  comitany. 
The  court  further  held  that  there  was  noth- 
ing due  from  the  respondent  to  the  contrac- 
tor upon  the  contract  and  that  for  Hiat  rea- 
son appellant  cannot  recover  against  re- 
spondent  under  section  1400x,  which,  so  tar 
as  material  here.  Is  as  follows :  "Any  person 
partnership,  or  corporation  who  has  done 
work  or  labor  or  furnished  materials  to  any 
principal  contractor  for  the  construction  or 
repair  of  any  public  work  of  any  character 
for  any  county,  town,  dty,  village,  or  school 
district,  may  maintain  an  action  therefor  in 
the  county  in  which  such  work,  labor,  or  ma- 
terials were  done  or  furnished,  against  such 
prindpal  contractor  and  such  county,  town, 
city,  village,  or  school  district.  Jointly,  for 
the  recovery  thereof;  but  no  judgment  shall 
be  rendered  against  any  defendant  therein, 
oQier  than  such  principal  contractor,  for  any 
amount  greater  than  the  amount  due  from 
It  to  sudi  principal  contractor  at  the  time 
of  the  commencemfflit  of  such  action.  Such 
county,  town,  city,  village,  or  school  district* 
when  served  with  summons  In  any  such  ac- 
tion, may  s^ve  notice  thereof  to  such  princi- 
pal contractor,  and  on  so  doing  need  not 
further  defend  such  action.  On  rendition  of 
judgment  In  such  action  against  such  princi- 
pal contractor,  the  court  may  also  render 
judgment  against  such  county,  town,  dty. 
village,  or  school  district  for  the  amount  due 
from  It  to  such  principal  contractor  at  the 
time  of  the  commencement  of  sudi  action, 
or  for  a  sufficient  amount  to  pay  the  judg- 
ment recorded  against  the  principal  con- 
tractor, and  payment  thereof  shall  discharge 
its  indebtedness  to  such  principal  contractor, 
in  the  amount  so  paid." 

The  court  therefore  dismissed  appellant's 
complaint  and  denied  him  any  relief,  and  he 
appeals. 

[1]  At  the  threshold  we  are  met  with  re- 
spondent's counsel's  contentions  that,  in  view 
of  the  record,  there  Is  nothing  before  us  for 
review.  Without  now  settli^  forth  the  ac- 
tual state  of  the  record,  It  must  suffice  to 
say  that  appellant  has  assigned  error  In  the 
Judgment  and  now  Insists  that  the  court 
erred  in  entering  the  Judgment  or  decree 
appealed  from  against  him.  The  ultimate 
conclusions  of  the  court  are  refiected  In  the 
judgment,  and,  if  those  conclusions  are  clear- 
ly contrary  to  the  law  which  is  applicable 
to  the  undisputed  facts,  then  the  Judgment 
Is  erroneous,  and  the  appellant,  having  as- 
signed error  upon  it,  has  a  right  to  have  that 
error  reviewed,  regardless  of  whether  he  is 
also  entitled  to  have  his  other  assignments 
reviewed  or  not.  Counsel's  contentions, 
therefor^  cannot  prevail. 

[2]  The  rights  of  appellant  against  the 
fund  In  Question,  as  well  as  the  remedy 
which  shall  be  ai^lled,  must  be  determined 
upon  eQultable  prlndples  rather  than  upon 


Digitized  by  Google 


rtab) 


UELLEN  T.  YONDOR-HOBST  BROS. 


138 


strict  l^ial  ralea.  Tbe  statute  we  bare  qnot- 
ed  is,  In  and  oC  Itself,  highly  remedial,  and 
most  tliiu,  In  fnrthwanoe  of  justice*  rec^ve 
a  llboal  oonstnictUni  and  aig;aicatlon  so  as  to 
aecomiAlBb  Its  real  object  and  purpose.  Bo- 
fore  the  statute  was  enacted,  those  who  far- 
nlahed  materials  or  perf wmed  labor  tot  any 
coatrBctor  on  any  pabllc  bnildlng  or  stnic* 
tare  were  required  to  look  for  their  compen- 
sation to  the  Gootractor  who  eonstrncted  the 
building  or  struetme  alone. 

[I]  Under  the  statute,  bowerer,  any  per- 
son who  has  furnished  any  materials  or  has 
pertbrmed  any  labor  for  sndi  contractor  for 
the  constmetlon  of  such  bnildlng  may,  at 
iny  time  before  the  contract  price  has  been 
fBlIy  paid,  bring  an  action  setting  forth  the 
foregoing  facts,  and.  If  anything  Is  due  from 
rach  contractor  to  tadi  person  for  such  ma- 
terials or  labor,  tSiB  latter  may  obtain  pay 
directly  from  tiw  fund  Iwld  by  the  pnblle 
corporation  for  which  the  building  is  coa< 
strocted  to  tbe  esteat  that  tb«e  Is  anything 
in  tile  bands  of  snob  corporation  which  la 
due  on  tbe  contract  Under  the  statute, 
where  a  contract  is  conceded,  the  only  two 
qaestlons  to  be  detonnlned  an:  (X)  Is  tfaoe 
anything  due  by  tbe  etmtractor  to  the  claim- 
tat  for  mato^als  furnished  or  labor  perform- 
ed for  the  construction  of  the  public  build- 
ing or  structure?  And  (2)  was  then  any 
part  ta  tbe  omtract  price  in  tbe  bands  of  the 
public  corporation  at  the  commencement  of 
eoch  action  which  la  to  be  paid  on  the  con- 
tract? Undw  ads  atatotei  it  is  entMly  im- 
BiataiBl  whether  the  bnUding  costs  tbe  con- 
tractor more  or  less  than  the  contract  price. 
That  la,  the  dalmanf  s  r^ts  to  reoorer 
agalust  file  fond  does  not  depend  on  wlietber 
the  contractor  makes  any  prodt  on  the  bulld- 
iag  or  not  In  the  case  at  bar  tiie  question 
at  appellant's  rl^t  to  recover,  it  seems,  was 
bi  ttie  district  conrt  controlled  by  the  fact 
that,  after  he  bad  fnndsbed  the  materials 
and  performed  tbe  l^xnr,  the  ccmtsactor,  who 
had  defaulted  and  thus  bad  not  complied 
with  the  provisions  at  its  contract  bad 
abandoned  the  contract  Immediately  after 
tbe  materials  and  labor  In  quertl<ni  were 
famished.  HsTlng  abandoned  the  contract 
U  Is  contended  by  tbe  reinwndent  and  the 
court  BO  held,  that  it  was  not  Indebted  to 
tbe  contractor  In  any  amount  whatever,  and, 
not  b^ng  so  Indebted,  no  recovery  could  be 
had  by  appellant  nnder  the  statute.  Wheth- 
er tUa  oonduskm  is  sound  depends  altogeth- 
er upon  whether,  vadet  tbe  undlqmted  facts 
and  drcnmstances  of  this  case,  app^ant 
may  or  may  not  have  recourse  agaln^  the 
fond  In  the  bands  of  respcmdent  which 
should  by  it  be  paid  as  part  of  the  coidxact 
price  agreed  on  In  the  contract  As  we  con- 
stme  the  statute,  the  action  therein  contem- 
Itoted  is  one  by  which  a  fond  Is  to  be  reach- 
ed raOier  than  <»ie  in  which  a  personal  Judg- 
BKDt  Is  Inteoded  to  be  obtained  against  any 
one,  except  possibly  the  contractor.  In  onr 
Jadgnmt  it  Is  not  essential  that  in  the  ac- 


tion provided  for  In  the  statute,  tbe  person 
brining  It  and  claiming  a  part  or  all  of  the 
fund  tat  question  shall  first  obtain  personal 
service  on  the  contratAor,  or  that  a  person- 
al  judgment  be  fliBt  obtained  against  talm  be- 
fore recourse  may  be  bad  against  tbe  fund 
In  tbe  hands  of  tbe  owner  of  tbe  bnUding,  in 
case  such  personal  service  cannot  be  made 
wittiin  the  state  Utah ;  but  it  Is  enough 
if  it  be  shown  that  the  claimant  has  fur- 
nished materials  or  performed  labor  for  the 
etmtractor  for  tbe  construction  of  a  public 
building  ot  ttnictnre,  and  that  there  was  a 
part  or  all  of  the  contauit  price  still  unpaid 
and  In  llie  bands  of  llie  owner  at  the  build- 
ing or  structure  when  the  action  was  com- 
menced, and  that  peraonsi  service  oonld  not 
be  made  upon  Oie  contractor. 

This  case  affords  a  striking  Umstratlon  of 
boUi  tbe  Justice  and  utility'  of  such  a  eon- 
Btructton.  Here,  notwitlurtandlng  the  fact 
that  the  statute  (Comp.  Laws  1907.  i  1852), 
puMnant  to  whidk  tbe  bonding  contract  was 
entered  Inti^  prorldss  that  the  respondent 
Is  required  to  enter  into  a  contract  with  a 
"responsible  Udder,"  It  actnally  entered  Into  a 
contract  with  a  foreign  corporation  which,  It 
seems,  was  hopelessly  insolvent  If  not  at  the 
time  tbe  contract  was  entued  into,  at  least 
shortly  thereafter.  Moreover,  this  foreign 
corporation  was  one  of  whic^  It  seems  appel- 
lant knew  nothing,  and  with  wbidi  it  had  no 
means  of  commonieating,  and  of  vrbose 
whereabouts,  for  nnne  time  beCore  its  em- 
ployuHsit  under  the  ecDtract  was  terminated, 
respondent  aocordtaig  to  Its  own  statements, 
knew  nothing,  and,  for  aught  that  is  made  to 
appear,  never  knew  anything  conoening  its 
whereabouts  thereafter.  If,  tHerefovs,  the 
respondent  had  no  means  of  owoimnnlcating 
with  its  own  contXBAtor,  which  it  tacitly  at 
least  held  out  as  being  flnandaltr  and  oth- 
erwise reiq^onslble  by  awarding  the  contract 
to  It  why  should  a  claimant  under  tbe  stat- 
ute be  compelled  to  obtain  personal  service 
upon  such  a  contractor  b^re  be  may  have 
recourse  to  tbe  fund  in  Oie  hamls  of  respond- 
ait  which  remained  unpaid  cm  the  contract 
price  of  tbe  ccmtract  under  which  tlie  claim- 
ant fnmisbed  ttie  materials  and  performed 
the  latK>r,  all  of  which  was  used  in  the  build- 
ing wbldk  was  constructed  under  the  con- 
tract? Again,  for  aught  that  appears  here, 
tiie  Insolvent  condition  at  the  contractor  may 
have  resuUed  In  a  dissolution  of  that  corpo- 
ration. In  view  of  all  these  eoutingenoiea, 
which  may  arise  In  any  case,  we  do  not  think 
it  vns  contonplated  by  tbe  atatote  that  a 
dalmant  ahould  be  required  to  obtain  person- 


al advice  upon  a  mmresldrat  defaulting,  and, 
perhaps,  defunct  corporation  before  the  for- 
mer can  be  given  any  relief  against  the  fund 
in  the  hands  of  the  owner  of  the  building  con- 
structed under  the  omtract  It  abundantly 
appears  from  this  record  tliat  ai^ellant  could 
not  obtain  personal  servloe  upon  the  con- 
tractor, and  it  Is  conceded  upon  all  hands 
that  respondent  still  held  a  portion  of  the 

Digitized  by  Google 


134 


140  FAOIFIG  BBPOBTBSb 


(Utab 


cofitxact  price,  and  more  than  sufficient  to 
pay  appellant's  claim.  If,  therefore,  appel- 
lant may  obtain  relief  under  the  statute,  the 
mere  fact  that  be  did  not  obtain  personal 
service  upon  the  contractor  does  not  stand 
la  his  way. 

[4]  The  Question,  however,  next  arises: 
Which  one,  the  contractor  or  the  surety  com- 
pany (which  stands  in  the  shoes  of  the  con- 
tractor for  the  purposes  of  this  case),  Is,  for 
the  purpose  of  claiming  the  fund,  to  be  re- 
garded as  the  contractor  under  the  statute? 
It  Is  not  a  case  where,  after  a  contractor  had 
defaulted  and  abandoned  his  contract,  a  new 
contract  is  entered  into  with  a  dlCterent  con- 
tractor. In  this  case  the  surety  company  be- 
came the  alter  ego  of  the  contractor.  In 
our  Judgment  its  relation  to  the  contract 
and  the  contractor,  in  law,  was  akin  to  that 
of  an  assignee  who  assumes  to  perform  the 
texma  of  a  contract  uncondltionally  in  consid* 
eration  of  mxMng  Oie  fmite  thereof.  The 
surety  company  stepped  into  the'  shoes'  of 
the  contractor  and  did  predaely  the  lat- 
ter had  agreed  to  do-^o  more,  no  less — 
to  comply  with  the  precise  terms  and  condl- 
ttons  of  the  contract  No  new  contract 
was  entered  Into.  No  cbangea  were  made  in 
the  ezlBtlng  one,  except  that  the  surety  com- 
pany Btei4>ed  into  the  shoes  of  the  deCanlt- 
ing  contractor.  The  surety  company  bavi]^ 
thus  succeeded  to  aU  of  the  rl^fhts  and  privi- 
leges prorided  for  in  tlw  omtrad;  it  must 
also  be  deenud  to  have  assumed  all  of  its 
burdens  imposed  by  the  atatate,  so  tax,  at 
least,  as  such  burdens  were  a  part  of  the 
thing  wUdi  was  to  be  accompUshed  under 
the  contract  This,  In  onr  Judgment,  was 
the  view  entertained  1^  the  rorety  oompai^ 
when  it  wrote:  "All  paymmts  spetdfled  in 
the  Vonddr-Horst  contract  shall  be  made  to 
us  (as)  they  become  doe,  and  we  will  set- 
tle with  the  contractor."  Here  we  have  a 
recognition  of  the  legal  principle  that,  al- 
though In  strict  compliance  with  the  tenns 
of  the  contract  tlwre  may  perhaps  be  noth- 
ing dne  the  contractor  fnnn  the  respondent 
yet  notwithstanding  that  fact,  there  may  be 
something  dne  or  become  dne  to  It  nnder  the 
statute  for  materials  famished  or  labor  prav 
formed  which  tlie  surety  company  appro- 
priated to  its  own  use  and  benefit  and  v/biOi 
became  a  part  of  the  building  which  it  agreed 
to  erect  and  complete.  By  what  is  said  by 
the  surety  company  it  is  assumed,  and  we 
think  conrectly  so,  that  in  view  of  tbe  con- 
tractual r^tlmis  existing  betweoi  respond- 
axt  and  the  contractor,  there  may  have  been 
no  legal  obllgatlm  on  the  part  of  the  former 
to  pay  the  latter  anything,  yet  as  between 
the  surety  company  and  the  contractor  the 
case  mi^t  possibly  be  different  If,  there- 
fore, the  surety  company  appropriated  labor 
and  mateiiabi  furnished  for  the  building  in 
question,  which  materials  and  labor  were  not 
paid  fior,  although  obtained  at  the  request  of 
the  contractor,  why  should  it  not  be  held 
that  the  surety  company,  under  the  peculiar 


facto  of  this  case,  must  yi^  Ito  claim  to 
the  fund  as  against  all  such  materials  and 
labor  which  it  appropriated  and  used  in  the 
construction  of  the  building?  Why,  iu'  ad- 
Justing  its  claims  against  the  contractor  in- 
to the  ^oes  of  which  it  stepped,  may  it  not 
receive  credit  for  all  such  paymwts  from 
It?  If  that  is  not  the  proper  method  of  ad- 
Justing  such  claims,  then  It  must  follow  that 
the  surety  company  may  recoup  its  loasea, 
if  any,  by  appropriating  the  labor  and  ma- 
terials which  were  furnished  to  complete 
the  contract  but  not  paid  for.  Could  any- 
thing be  more  glaringly  unjust  and  inequi- 
table, and  would  not  sudi  a  course,  if  up- 
held, practlcaUy  nullify  the  atatote,  and  es- 
pecially so  in  a  case  where  the  contractor  Is 
a  foreign  corporation  which  la  wholly  insol- 
vent  and  defunct?  The  surety  company  hav- 
ing entered  the  arena  in  this  actl<m  as  a  glad- 
iator participating  In  'the  straggle  for  the 
puipose  of  (Staining  some  of  the  spotts,  it 
cannot  now  malntoln  the  high  ground  of  a 
mere  sponsor  for  one  of  the  parties,  in  which 
sltnatim  it  had  the  right  to  insist  vpon  a 
strict  and  exact  compliance  with  all  the  con- 
ditions and  provisions  of  the  contract  be- 
tween reaiiondait  and  the  omtractor.  It  it 
desired  to  maintain  Ite  advantage  as  surety 
or  indemnitor,  it  should  have  pwmitted  the 
respondent  either  to  ounpleto  the  bnildtng 
itself  or  readvoiise  for  bids  to  onniflete  flie 
same.  Whether,  under  the  statute,  revond* 
eat  could  legally  have  completed  the  build- 
ing without  readwtlsliv  for  Uda  over  ob- 
jection may  well  be  doubted  und«  the  au- 
thorities. Upon  tliat  questton,  however,  we 
express  no  opinion.  See  City  of  Chicago  v. 
Hanreddy.  211  IIL  S0-«8,  71  K.  B.  884. 

Assuming,  however,  tiiat  mpondent  had 
completed  the  building,  tiie  surety  company 
would  have  been  liable  on  ite  bond  only  for 
the  excess  over  the  contract  prlc^  U  any, 
that  respondcait  would  have  been  compelled 
to  pay  to  oonqAete  the  bulldi]]«  In  accordance 
with  the  terms  of  the  contract ;  and,  if  a  new 
contract  had  bera  let  then  for  tbe  dlffermce. 
If  any,  between  the  contract  price  of  the  new 
contract  and  the  old  contract  prtce,  if  the 
former  was  In  excess  at  Hm  latter.  In  the 
latter  event  the  respondoit  would,  under  the 
stetute,  again  have  been  required  to  obtain  a 
aew  bond  for  the  faltiiful  performance  of  the 
second  contract  and  the  surety  company 
could  safdy  have  paid  the  dlfEeroioe,  if 
any,  as  above  Indicated,  and  then  would 
have  been  discharged  fn»n  all  obligations  un- 
der its  bond.  If,  however,  new  bids  had  beoi 
called  for,  there  would  have  been  an  entire- 
ly new  contract  and  no  doubt  under  su6h 
circumstances,  in  view  of  the  sUpuIaticms  In 
the  first  contract,  which  would  have  been 
entirely  abandoned  by  all  the  parties,  the  ap- 
peUant'a  only  remedy  would  have  been 
against  Om  contractor.  In  view  of  what  was 
d<me.  however,  tibe  contract  in  question  was 
not  abandoned  at  all.  but  was  kept  alive, 
and  ite  terms  and  conditions  were  pertorm- 
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ed  by  the  8«x«t7  conipanj  bistead  «t  1^  tbe 
contractor.  In  pertomdns  tbem  (Out  is,  In 
constructing  the  bnJIdlng),  the  surety  compa- 
VS  appropriated  and  used  materials  and  la- 
bor wblch  had  been  obtained  for  the  purpose 
of  completing  the  contract,  but  which  bad 
not  been  paid  for  by  tbe  contractor.  So  long  '• 
as  the  surety  company  merely  sustained  tbe 
relatlon  ot  a  surety,  and  so  long  as  It  claim- 
ed neither  part  nor  share  Id  the  fruits  arls- 
Ins  out  of  the  contract,  It  could  say:  "I  am 
under  no  obllgi^lon  to  pay  for  materials  or 
labor  furnished  my  principal,  since  I  did  not 
nndertabe  to  do  so."  How  can  It  now  claim 
that  no  one  can  prefer  any  claim  against  the 
fond  In  the  hands  of  respondent  for  labor 
and  materials  which  the  surety  company  ap- 
propriated to  its  own  use,  and  whidi  were 
used  for  the  purpose  of  complettog  the  reiy 
contract  which  glTss  rise  to  the  fund  In 
aoestbm?  Why  does  not  the  claim  of  appel- 
lant come  squarely  within  the  spirit,  if  not 
wltbln  tbe  vwr  letter  of  section  1400x7  We 
think  tb&tt  80  &r  as  the  fund  is  concerned, 
under  the  statute,  the  claim  of  the  surety 
company  stands  precisely  the  same  as  would 
the  claim  (tf  the  omtractor. 

niat  the  contract  in  question,  under  the 
circumstances,  was  not  abandoned  la,  we 
think,  made  quite  dear  in  tbe  following  cas- 
es; Muridiy  t.  Buckman,  66  N.  T.  287;  Craw- 
ford T.  Becker,  IS  Hun  (N.  T.)  875;  Olllen 
T.  Hubbard,  2  Hilt  (N.  T.)  303. 

It  we  pass  now  to  a  cnislderfttion  of  the 
case  upon  general  principles  of  law  and 
equity,  we  again  arrive  at  the  conclusion 
that  the  surety  company,  under  the  peculiar 
facts  and  drcnmstances  of  this  case,  cannot 
successfully  claim  the  entire  fund  as  against 
appellant's  claim.  While  the  law  is  well 
settled  that,  nndet  a  contract  and  bond 
such  as  were  entered  Into  between  the  con- 
tractor and  respondent  and  between  It  and 
the  surety  company,  the  latter  was  not  liable 
on  the  bond  for  any  materials  or  labor  not 
paid  for  by  the  contractor,  although  the 
same  was  used  in  the  building,  yet  It  seems 
such  is  not  the  taw  where,  as  bere<  the  bonds- 
man steps  into  the  shoes  of  tbe  defaulting 
contractor  and  assumes  the  performance  of 
the  contract  The  law  in  that  regard  is 
tersely,  and  we  think  correctly,  stated  In  6 
Cyc  83,  in  the  following  words:  "On  default 
of  the  builder  (contractor),  in  cases  where 
the  contract  requires  him  to  pay  for  all  la- 
bor and  material  fumlBhed,  a  right  of  ac- 
tion directly  against  the  sureties  accrues  to 
on  paid  laborers,  materialmen,  and  subcon- 
tractors ;  in  the  absence,  however,  of  the  pro- 
vision the  sureties  are  not  liable^  unless  they 
have  completed  the  building  on  liis  default, 
and  under  an  agreement  with  him  collected 
the  price  from  the  owner." 

We  have  already  called  attention  to  the 
tact  that  the  surety  company  insisted  that 
the  whole  cimtract  price  should  be  paid  to  i 
it  Such  was  done  with  the  exception  of  tbe  | 


$4,000  whldi  la  now  tuiA  by .  reqwrndent; 
and  which  is  held  by  It  for  no  other  reason 
except  to  awidt  the  final  result  of  this  ac- 
tion. In  view  of  the  law  as  we  have  quoted 
It  from  Cyc  we  again  ask:  Why  should 
not  appellant  successfully  InvtAe  the  aid  of 
'  the  court  to  obtain  ao  much  of  the  contract 
price  as  ronalned  in  the  hands  of  respond- 
ent when  this  action  was  commenced  and 
as  shall  be  necessary  to  pay  his  dalm  in 
case  it  be  found  that  the  claim  Is  reasonable 
and  Just?  To  limit  tbe  recorery  of  appel- 
lant to  the  amount  stiU  in  the  hands  of  re- 
spondent^ under  the  statute,  in  no  way  con- 
flicts with  the  rule  that  a  surety  is  not  lia- 
ble for  the  debts  of  the  contractor.  So  far 
as  respondent  is  concerned,  it  has  conceded 
the  claim  to  be  both  reasonable  and  Just; 
but,  in  view  of  the  ruling  of  the  district 
court  in  sustaining  its  demurrer,  the  sure^ 
company  has  not  had  the  onwrtunity  to 
teat  the  reasonableness  of  appellant^s  claim 
against  the  fund. 

[13  This  brings  us  to  the  last  phase  of 
this  controversy.  While  it  is  true  that  we 
cannot,  on  this  appeal,  review  Oie  court's 
ruling  on  the  demurrer,  interposed  by  ttie 
sure^  company  against  the  eomi^aint  filed 
against  It  and  reverse  the  Judgmesit  upon 
that  ground,  yet  in  view  that  the  court  has 
proceeded  and  has  made  rulings  that  are 
c3asLT^  contrary  to  law,  and  in  view  that 
such  rulings  directly  affect  the  Judgment, 
and  for  that  reason  the  same  must  be  re- 
versed, we  may  indicate  our  view  of  tbe  law 
upon  the  questions  Involved.  The  court 
seems  to  have  proceeded  upon  the  theory 
that,  before  the  ai^llant  may  make  the 
surety  company  a  party  to  this  proceeding, 
be  must  set  forth  a  cause  of  action  such  as 
will  entitle  him  to  a  personal  Judgment 
against  It,  and  the  same  theory  was  adopted 
with  regard  to  respondent  If  Clore  v.  John- 
son (Ky.)  56  S.  W.  6,  shall  be  taken  as  an 
authority,  then  It  seems  appellant  would  be 
entitled  to  a  Judgment  against  the  surety 
company.  In  that  case  the  contractor,  who 
had  agreed  to  construct  two  houses,  defeult- 
ed,  and  one  of  the  materialmen  then  stepped 
in  and  undertook  to  complete  the  contract, 
Just  what  the  surety  company  undertook  to 
do  in  this  case,  with  tbe  exception  that  the 
surety  company  here  formally  and  expressly 
agreed  to  comply  with  all  the  condltioDB  of 
the  contract.  In  completing  the  two  houses, 
the  materialman  aforesaid  made  use  of  some 
of  the  material  which  bad  been  furnished  by 
a  third  party  to  the  contractor,  but  which 
bad  not  been  paid  for  by  the  latter.  The 
person  whose  material  was  so  taken  and 
used  sued  the  materialman  and  recovered 
Judgment  against  him  for  the  value  of  such 
material.  It  is  true  that  in  that  case,  if  tbe 
headnote  alone  is  looked  to.  It  would  seem 
that  the  decleion  is  based  on  the  fact  thero 
[  stated  that  the  person  whose  material  was 
j  taken  and  used  as  aforesaid  had  notified  the 
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materialman  not  to  use  It  without  paying  for 
It  When  we  look  at  the  body  of  the  deci- 
sion, however,  It  la  seen  that  the  decision  la 
not  based  upon  any  such  narrow  ground, 
bat  that  It  Is  held  that  the  materialman 
was  liable  for  the  reasonable  value  of  the 
material  used  by  him  because  be  had  ap- 
propriated and  used  It  in  the  completion  of 
the  buildings.  If  it  be  said  that  In  the  case 
at  bar  the  material  and  labor  famished  by 
appellant  were  furnished  to  the  contractor, 
and  that  therefore  he  must  look  to  the  lat- 
ter alone  for  payment,  the  same  could  have 
been  said  in  the  case  Just  referred  to. 

The  case  does  not  proceed  niion  an  «- 
press  contract,  but  It  proceeds  upon  one  im- 
plied by  law,  which  arises  out  of  the  fact 
that  <nie  has  volantaxlly  aaaumed  to  com- 
plete a  certain  contract  for  his  own  protec- 
tion, and  in  d(dng  so  lias  invaded  the  prop- 
erty lights  of  anotber,  and  the  law  thus 
provides  a  remedy.  In  the  case  at  bar  the 
surety  company  not  only  appropriated  the 
material  for  its  own  bweflt,  and  did  so  to 
complete  the  contract  of  anoUier,  but  It  did 
so  with  tlie  express  provision  that  it  assum- 
ed to  perform  all  the  conditions  of  such  con- 
tract The  surety  company  insisted  upon 
receiving  the  traits  of  ewih  contract,  and  in 
return  for  this  it  also  assumed  all  of  the 
obligations  and  condiUom  arising  out  of  the 
same.  One  of  the  conditions  imposed  by  our 
statute  npon  such  contracts  was  that  tlie 
value  or  price  of  the  material  furnished 
any  one  for  the  construction  of  a  public 
building  might  be  claimed  by  the  person 
furnishing  the  material  out  of  the  contmct 
price  to  be  paid  to  the  contractor.  If  the 
valne  of  the  material  thus  could  have  been 
wltbhdd  oat  of  the  contract  price  as  against 
the  contractor,  why  not  also  as  against  the 
one  who  assumed  to  perform  that  very  con- 
tract, and  especially  so  as  against  one  who 
claimed  the  entire  fruits  of  such  contract? 
In  making  the  claim  under  the  statute,  ap- 
pellant is  not  seeking  a  personal  Judgment 
against  either  respondent  or  the  surety  com- 
pany. He  therefore  is  not  required  to  state 
a'cause  of  action  in  the  ordinary  acceptation 
of  the  meaning  of  that  term  against  either, 
such  as  would  entitle  him  to  a  personal  Judg- 
ment. All  that  he  Is  required  to  allege  and 
prove  against  the  surety  company,  as  well  as 
against  respondent,  Is  that  a  contract  has 
been  entered  into  between  the  respondent 
and  the  contractor  for  the  construction  of  a 
public  budding;  that  he  furnished  labor  and 
material  for  the  contractor  which  was  used 
In  said  building;  that  such  labor  and  mate- 
rial have  not  been  paid  for,  stating  the"  value 
thereof  and  the  amount  claimed  by  him; 
that  in  iiie  performance  of  said  contract  the 
Contractor  has  defaulted,  alleging  the  facts 
In  that  regard,  and  that  the  surety  company 
has  stepped  Into  the  shoes  of  the  defaulting 
contractor  for  the  purpose  of  completing  the 
contract;  that  at  the  commencement  of  the 


action  there  was  a  portion  of  the  contract 
price  still  in  the  hands  of  respondent,  stat- 
ing the  amount  thereof  if  he  can,  and  that 
the  surety  company  claimed  some  Interest  in 
the  fund  still  In  the  hands  of  respondent, 
stating  such  interest  The  foregoing,  when 
stated  in  the  legal  form  of  pleadings  gen* 
eraliy,  together  with  the  necessary  averments 
of  Inducement  and  other  formal  parts  of  a 
pleading,  would  seem  to  be  entirely  suffictoat 
to  Invoke  the  power  of  the  court  to  grant 
the  rell^  prayed  for  xmisr  section  1400x. 
Of  coarse  issue  can  be  Joined  on  the  forego- 
ing allegations,  or  npon  any  one  of  tbem,  and 
the  court  may  then  determine  the  truth  wltSi 
respect  to  such  Issne.  In  a  case  where  per- 
sonal Judgment  Is  sought  against  the  con* 
tractor,  the  allegatloua  as  against  him  shonld 
be  made  suffldent  for  that  purpose^  In  en- 
tertaining the  view  the  district  ooort  did 
with  respect  to  the  law,  it  was  atterly  ImpcM- 
slble  for  appellant  to  state  a  so^Ued  cauae 
of  action  against  either  respondent  or  tbe 
snrety  company.  We  are  clearly  of  tiie  opin- 
ion that  in  taking  such  a  view  the  lUstrict 
court  erred,  which  error  resulted  In  entering 
the  Judgment  against  appellant 

[I]  We  remaift  that,  at  the  hearing,  re- 
spondent's counsel  Intimated  that  appellant 
could  not  recorar  becanse  certain  cettlflcatea 
which  were  to  be  issued  by  the  ardiltect  In 
charge  were  not  issued.  There  is  nothing  In 
this  coiUention.  Appellant  does  not  sue  on 
tbe  contract,  but  his  (!laim.  If  any  he  has,  is 
based  on  section  1400x.  We  remariE  farther 
that,  in  order  to  avoid  all  misconception  re- 
specting tbe. scope  of  this  dedslon,  we  desire 
to  say  that  the  reUef  here  granted  to  appel- 
lant is  based  entirely  upon  the  fact  that  the 
surety  company  in  this  case  assumed  and 
agreed  to  perform,  and  did  perform,  the  con- 
tract entered  into  by  its  principal,  and  in 
such  performance  appropriated  the  material 
and  labor  furnished  and  rendered  by  the 
appellant  in  pursuance  of  the  contract,  and 
Itself  received  the  benefit  of  them,  and  thus 
stood  in  the  shoes  of  the  original  contractor. 
Its  principal,  at  least  to  the  extent  of  un- 
paid moneys  In  the  hands  of  the  school  board 
due  on  the  contract,  and,  in  such  respect,  to 
some  extent  as  though  the  original  contrac- 
tor, instead  of  Its  sureties,  bad  performed 
tbe  contract  and  constructed  tbe  building 
under  Its  provisions. 

In  view  of  the  conclusions  reached  by  ua, 
we  have  not  deemed  It  necessary  to  allude 
to  any  other  of  the  assignments  of  appellant 
None  of  the  errors  alleged  can  arise  again, 
and  for  that  reason  we  need  not  refer  to 
them  specially. 

Although  this  is  an  equity  case  where,  un- 
der ordinary  circumstances,  we  would  be  em- 
powered to  enter  a  Judgment  here,  yet  in 
view  that  the  surety  company  has  not  had  an 
opportunity  to  litigate  tbe  reasonableness  of 
appellant's  claim  against  tbe  fund  In  qaea- 
tion  becanse  it  was  not  a  party  to  the  ao> 
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tlon.  we  deem  It  but  fBtr  and  Jiut  to  ronaiid 
the  caosft. 

The  jw^izaent  or  decree  dlsmlsstnK  appel- 
lant's complaint  Is  therefore  reversed,  end 
the  cause  la  remanded  to  the  district  conrt 
of  Salt  Lake  connty,  with  directions  to  set 
aside  Its  findings  of  fact  and  conclnstons  of 
law,  to  reinstate  the  case,  to  permit  sibi- 
lant to  make  the  snrety  company  a  part;  to 
this  action  by  filing  a  proper  complaint 
against  it  as  In  this  opinion  indicated,  to 
proceed  to  hear  the  parties  upon  the  ques- 
tions and  matters  outlined  In  this  opinion, 
and  to  proceed  to  a  determination  of  the  case 
in  accordance  with  the  rlew^  expressed  here- 
in.  Appellant  to  recover  costs. 

■McCABTT,  a  J.,  and  STRAUP,  J.,  con- 
car. 


ATWOOD  T.  UTAH  LIGHT  &  BY.  CO. 
(So.  2560.) 

(Supreme  Conrt  of  Uuh.    April  23, 

1.  NEouonrcn  (I  93*>— Ivpirm  NBOLioEHoa 
— Dum  OF  vkriou— Xkjukt  to  Invitee. 

Where  plaintiif  was  Injured  while  riding 
u  tbe  ^est  of  L,  who  was  driving,  L.*8  ne^li- 
gence,  if  any,  was  not  Imputable  to  plaintiff, 
>hfl  having  no  reason  to  believe  that  he  was 
other  than  a  careful  and  conqtetent  driver,  bat 
Bhe  was  liable  only  for  the  resnlts  of  her  own 
negligence. 

[Ed.  Note. — For  other  casea,  see  Negligence, 
Cent  Dig.  K  147-160;  Dec.  Dig.  1  93.«] 

2.  Street  Bailboads  (!  99»)  —  Injubies  to 
Tbaveuebs— CoMJSioN— Neqijoence. 

While  plaintiff  and  her  sister  were  riding 
in  a  single-seated  rig  as  the  eaests  of  L.,  he 
drove  across  one  of  defendant's  street  railway 
tracks  in  order  that  he  might  get  one  of  his 
horses  farther  away  from  passing  cars  and 
prevent  him  from  slqlBg,  as  he  had  previously 
dose  when  a  car  passed.  A  ear  approached 
from  the  rear  with  considerable  noise  and  at 
high  speed,  and,  jnst  as  It  was  about  to  pass, 
the  borae  became  frlgfatened  from  some  cause 
and,  with  his  head  down,  crowded  his  mate  to- 
ward the  car  and  so  near  the  track  that  tbe 
front  post  of  the  car,  while  missing  the  buggy, 
struck  the  horse  nearest  it,  threw  him  down, 
and  npset  the  boggy,  throwing  plaintiff  out  and 
injuring  her.  Held,  Uiat  plaintiff,  as  a  matter  of 
law,  was  not  negligent,  and  that  tbe  court's 
failure  to  submit  the  question  of  her  negligence 
to  the  jury  was  not  error. 

[Bd.  Note.— For  other  cases,  see  Street 
roads.  Cent  Dig.  H  20&-216;  Dec.  Dig.  i  09.*] 

&.  Damages  (S  198*) — Pebsonai,  Ik-tubibs  — 
Eabkirq  Capaottt— Plead ri»a. 

Where  plaintiff's  injuries  were  fully  de- 
■cribed  in  her  complaint  and  were  of  ssch  a 
nature  and  extent  as  to  necessarily  deprive  her 
from  following  her  usoal  vocation  for  a  time, 
the  coort  properiy  aotborlxed  tbe  fas7  to  award 
damages  for  ujury  to  her  ability  to  earn  a  liv- 
ing  and  to  acqoire  money  or  other  proper^, 
though  impairment  of  her  earning  capacity  was 
not  pleaded  as  such. 

(Ed.  Note.-<-For  other  cases,  see  Damages, 
Cent  Dig.  8S  441-444;  Dec  Dig.  |  158.*] 

Appeal  from  District  Conrt,  Salt  Lake 

County;  T.  D.  Lewis,  Judge. 


Action  by  lone  Atwood  against  tbe  Utah 
Light  &  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

P.  L.  Williams,  Geo.  H.  Smith  and  H.  B. 
Thompson,  all  of  Salt  Lake  City,  for  appel- 
lant Powers,  Marioneaux*  Stott  &  McEin- 
nef,  of  Salt  Lake  City,  for  respondent 

FBICK,  J.  The  plaindfl  brought  tiUs  ac- 
tion to. recover  damages  for  personal  injuries 
which  she  claimed  were  sustained  through 
the  alleged  negligence  of  the  defendant  The 
plaintiff,  an  unmarried  woman  of  86  areara 
of  age  at  the  time  of  the  acddwt,  waa  rid- 
Ing  In  a  toplcM  single-seated  wltli  one 

temnel  J.  Lindsay,  30  years  of  age,  and  with 
her  sister.  They  were  driving  north  on 
State  street  and  south  of  the  corporate  lim- 
its of  Salt  LalK  Gty  on  the  evening  of  Jime 
14,  1912,  between  8  and  0  o'<dodc  The  hors- 
es were  owned  by  Mr.  lindaay  and  were 
hitched  to  tbe  buggy,  and  lie  was  dilvins 
them.  Mr.  licdaay,  it  appears,  was  a  capa* 
ble  driver,  having  had  much  «q>erlence  in 
driving  and  handling  horses.  AU  tliree  were 
sUtlng  on  the  one  seat,  the  two  women  OD 
the  seat  ivoper,  wlille  Mr.  Lindsay  "was  sit- 
ting on  the  girls'  knees."  State  street  is 
macadamised  for  several  miles  sooth  of  the 
dty  limits  and  at  the  time  of  the  acetdent 
the  defendant  had  laid  a  one-track  street 
car  line  which  it  operated  by  moving  cars 
thereon  betweoi  Salt  Lake  City  and  Munayt 
which  is  some  five  m  six  mUes  distant  from 
the  80uthei:n  Undts  of  Salt  Lake  <^ty.  Und- 
say  was  driving  north  on  the  east  side  of 
the  car  track  until  after  he  had  met  and 
passed  a  street  car  which  was  running  south. 
As  this  car  approached  the  team,  the  hone 
searest  the  car  shied  at  the  approaching  and 
passliv  car,  and  after  it  had  passed  the  bog- 
gy Undaay  drove  across  to  the  west  side  of 
the  car  track.  Tbe  car  track  waa  laid  to 
the  east  of  the  centw  of  State  street,  so 
that  the  traveled  portion  of  the  street  on 
the  east  sldo  of  the  track  was  about  IB  or 
20  feet  while  the  roadway  west  of  the 
track  was  api^<Htimately  40  feet  wide.  Tbe 
north-hound  travel  on  the  street  was,. as  a 
general  thins,  on  the  east  side  of  the  track, 
while  the  vehicles  gdng  soutti  proceeded  on 
the  west  side  thereot  Immediately  after 
the  car  going  south  had  passed  Lindsay,  he 
noticed  a  car  coming  from  the  south.  This 
car.  however,  was  atlU  some  distance  to  tbe 
south,  and  Mr.  Lindsay  testified  that  he 
drove  across  to  the  west  side  of  the  street 
because  the  horse  hitched  on  tbe  west  side 
had  shown  a  disposition  to  shy  at  the  street 
car,  and  hence  he  wanted  to  place  tbe  oth- 
er bors^  which  was  not  afraid  <^  street  cars, 
between  tne  car  coming  north  and  the  horse 
that  had  shied,  with  the  view  of  preventing 
the  horse  from  shying  again.  He  was  driv- 
ing on  a  sharp  trot  parallel  with  the  street 
car  track  and  some  few  feet  distant  there- 


*For  other  eases  see  saBM  toplo  and  Motion  NUUBER  to  Dee.  DIs.  ft  Am.  Die.  Key-No.  Series  *  ReB^ndexe*  . 
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from  when  the  street  car  was  about  to  orer- 
take  blm.  The  occruianta  of  the  buggy  say 
the  street  car  was  being  operated  at  a  fast 
rate  of  speed,  and,  when  still  some  distance 
to  the  south,  the  motortoan  ble;w  the  whistle 
and  afterwards  sounded  the  bell  or  gong 
from  time  to  time  as  the  car  approached 
nearer  the  buggy.  Just  before  the  street 
car  was  about  to  pass  the  horses  and  bug- 
gy, the  horse  on  the  west  side  seemed  to 
become  frightened  for  some  cause,  and,  with 
his  head  down,  crowded  the  horse  on  the 
east  side  over  towards  and  so  near  the 
track  that  the  front  post  of  the  street  ear, 
while  missing  the  bu^y,  nevertheless  struck 
the  horse  on  the  east  side,  knocking  him 
down,  which  caused  the  buggy  to  upset,  and 
Lindsay  fell  out  of  the  buggy,  and  the  plain- 
tlff  was  likewise  thrown  therefrom  and 
from  the  fall  sustained  the  injuries  complain- 
ed of.  PlalntUC  was  riding  on  the  west  side 
of  the  buggy  seat;  her  sister  on  the  east;  and 
Lindsay  was  sitting  on  their  knees,  as  be- 
fore stated.  There  was  nothing  tliat  prevent- 
ed Mr.  Lindsay  from  driving  farther  to  the 
west  on  the  west  side  of  the  street.  It  seems 
the  womoi  were  without  fear,  and  apparent- 
ly had  no  thought  that  there  was  any  dan* 
ger  in  driving  along  as  they  did,  exc^t 
such  as  might  arise  in  case  Lindsay  drove 
too  near  the  street  car  track.  Both  women 
were  ont  driving  with  Mr.  Lindsay  upon  his 
Invitation,  and  merely  for  pleasure.  Defend- 
ant also  proved  that  Immediately  after  the 
accident  Mr.  Lindsay  had  said  that  a  dog 
running  from  the  west  towards  the  team  bad 
frightened  the  near  horse.  While  Mr.  liind- 
say  did  not  admit  the  statement  in  that 
form,  he  nevertheless  did  admit  that  he  said 
at  the  time  that  he  thought  it  might  have 
been  a  dog  that  frightened  the  horse,  because 
be  did  not  think  that  the  street  car  could 
have  done  it;  but  he  said  he  did  not  know 
It  was  a  dog.  The  motorman  also  testified 
on  behalf  of  the  defendant,  and  in  his  tes- 
timony said  that  he  saw  the  team  and  buggy 
driving  ahead  of  the  car  all  the  time  after 
they  had  crossed  the  street  car  track;  that 
the  street  car  was  running  about  20  miles 
an  hour;  that  the  team  and  bu^y  were  al- 
ways a  safe  distance  .from  the  track  until 
Just  a  moment  before  the  car  struck  the 
horse,  when  it  seemed  to  him  that  the  team 
suddenly  swerved  to  the  east  towards  the 
track,  but  that  it  was  done  so  quickly  that 
he  could  not  stop  the  car  in  time  to  prevmt 
the  collision  with  the  horse. 

Upon  substantially  the  foregoing  facts  the 
Jury  returned  a  verdict  for  the  plalntUf,  up- 
on which  judgment  was  duly  entered,  and 
from  which  defendant  appeals. 

The  court  charged  the  Jury  upon  the  ques- 
tion of  plaintiffs  n^ligence  as  follows : 
''Vou  are  Instructed  that  the  plaintiif  in 
this  case  Is  not  responsible  for  the  acts  of 
negligence  of  Lindsay,  the  driver,  If  any 
yon  find  him  guilty  of,  and.  If  plaintiff  sus- 
tained an  injury  by  means  of  a  collision  be- 


tween Lindsay's  carriage  and  the  street  car, 
she  may  recover  damages  from  any  part?  by 
whose  fault  or  neglect  the  injury  occurred. 
The  negligence  of  the  driver  of  the  carriage 
in  which  plaintifl  was  riding  will  not  pre> 
vent  het  from  recovering  damages  against 
the  street  car  company  if  the  defendant  com- 
pany was  also  negligent  and  sucib  negligence 
proximately  contributed  to  tux  Injury.  Tou 
are  instructed  Otat  there  Is  no  evidence  In 
this  case  of  any  negligence  <hi  the  part  of 
the  plaintiff."  The  court,  in  another  para- 
graph, also,  in  different  phraseology,  prac- 
tically expressed  the  same  thought 

Appellant  excepted  to  aU  of  the  for^tdng 
charge  and  now  Insists  that  the  court  erred 
In  stating  the  law.  Appellant  contends  that, 
under  the  evidence,  Mr.  Lindsay  was  guUty 
of  negligence,  and  It  is  insisted  that,  under 
the  circumstances  of  this  case,  his  negli- 
gence was  imputable  to  respondent  It  Is 
further  contended  that,  although  Lindsay's 
negUgoice  be  not  imputable  to  respondent, 
she  nevertheless  was  also  guilty  of  negli- 
gence. In  this  connection  It  la  contended 
that  if  her  conduct  did  not  omstitate  nee- 
llgence  as  matter  of  law,  it  nevertheless  was 
such  that  It  should  have  been  submitted  to 
the  Jury,  and  It  was  for  them,  and  not  for 
the  court  to  say  whether  die  was  guilty  of 
negligeace  or  not 

[1  ]  In  view  of  the  relationship  existing  be- 
tween Mr.  Lindsay,  the  driver  of  the  team 
and  bn^,  and  the  respondent  at  the  time 
of  the  accident  the  doctrine  of  imputed  neg- 
ligence, in  our  judgment  has  no  application 
In  this  case.  The  case  of  Lochhead  v.  Jen- 
sen, 129  Pac.  347,  decided  by  this  court  In 
December,  1012,  Is,  we  think,  In  principle 
not  distinguishable  from  the  case  at  bar. 
That  was  a  case  where  one  person,  upon  In- 
vitation of  another,  was  riding  In  the  lat- 
ter's  automobile,  and,  while  so  riding,  the 
automobile  was  overturned,  and  the  invitee 
was  killed.  We  held,  in  the  absence  of  evl< 
dence  to  show  that  the  deceased  had  exer- 
cised any  control  over  or  direction  of  the 
operation  or  handling  of  the  automobile,  or 
consented  to,  or  acquiesced  in  the  manner 
of  its  operation,  the  negligence  of  the  driver 
could  not  be  imputed  to  the  deceased.  Tru^ 
in  that  case  the  deceased  was  riding  in  the 
rear  seat  but  it  was  shown  that  the  auto- 
mobile was  an  open  one,  and  we  cannot  see 
how,  under  the  evidence,  it  would  have  made 
any  difference  if  he  had  actually  been  sitting 
in  the  front  seat  with  the  driver.  While 
in  this  country  the  courts  are  practically 
unanimous  In  repudiating  the  doctrine  of  im- 
puted negligence  as  it  was  first  declared  in 
England,  exc^t  In  a  particular  class  of  cases 
to  be  noted  hereafter,  yet  notwlthstandinl; 
the  repudiation  of  the  doctrine,  there  is  con- 
siderate diversity  of  opinion  with  regard 
to  the  precise  duties  that  are  imposed  upon 
the  person  who  is  riding  in  the  vehicle  or 
conveyance  of  another  in  case  of  danger,  and 
also  with  regard  to  when  a  particular  rela- 
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tionslilp  of  the  parties  may  make  the  doo> 
trine  applicable  In  a  particular  case. 

CcnuiBel  for  appellant  have  citecl  numerous 
cases  emanatinK  from  courts  of  laat  resort 
of  Duuiy  JnrlsdictloDS,  Including  many  feder- 
al cases,  In  which  the  Tariant  views  of  the 
conrts  are  reflected.   We  cannot  take  time 
to  review  those  cases  here.  It  must  suffice 
to  say  that  we  have  carefully  examined 
them,  and.  after  dtdng  bo,  we  are  still  of  the 
opinion  that  the  law  Is  correctly  stated  by 
Mr.  Justice  Straup  In  Lochhead  v.  Jensen, 
supra.  We  shall,  however,  refer  to  one  case, 
namely.  Cotton  v.  Wlllmar  A  S.  F.  By.  Co^ 
SO  MUm.  366,  109  N.  W.  835,  8  L.  R.  A.  (N. 
S.)  643, 116  Am.  St  Hep.  422,  9  Ann.  Cas.  93S. 
We  do  this  because.  In  our  Judgment,  the 
prevailing  modem  view  of  the  coarts  upon 
the  sabject  Is  clearly  stated  by  the  Supreme 
Court  of  Uinnesota.   It  Is  there  said:  "One 
group  of  eases  charges  the  passenger  with 
the  absolute  du^  of  keying  a  lookout  for  his 
own  saf^,  and  does  not  permit  him  to  trust 
to  the  care  of  the  driver,  while  another  al- 
lows him  to  rely  upon  a  driver,  whom  be  be- 
lieves to  be  careful  and  competent,  without 
being  subject  to  the  implication  of  negll- 
geoce.  2  ThomiMon,  Neg;  I  1621,  and  cases 
there  dted.  But  the  rule  whl<^  has  met 
with  general  approval  In  the  more  recent 
eases  makes  the  passenger  responsible  only 
for  his  personal  negUgenoe,  and  leaves  It  to 
the  jnry  to  determine  whether,  under  the  dr- 
cnmstances,  he  was  Justified  In  trusting  his 
safety  to  the  care  of  the  driver  and  not  look- 
ing and  listening  for  himself.   The  negli- 
gence of  the  driver  Is  thus  not  Imputed  to 
tbe  guest  or  passenger,  but  the  circumstances 
may  be  such  as  to  make  it  the  duty  of  the 
passenger  to  look  and  listen  and  attempt  to 
control  the  driver  for  his  own  protection. 
The  passenger  is  thus  held  responsible  for 
his  own  ne^igence  but  not  for  the  negU-' 
gence  of  the  driver.   He  must  exercise  due 
care  and  caution,  and,  if  his  negligence  con- 
tributes ai^roximately  to  the  accident,  he 
cannot  recover  damages."   Many  cases  are 
cited  in  support  of  the  text  After  pursuing 
the  subject  further  In  the  same  strain,  the 
court  also  takes  up  the  question  of  the  rela- 
tionship of  the  parties.   Upon  that  subject 
It  is  said:   "The  appellant  contends  that 
the  court  erroneously  Instructed  the  Jury  as 
to  the  relation  which  existed  between  the 
respondent  and  the  driver.  The  rule  that 
the  driver's  negligence  Is  not  imputable  to  a 
person  who  is  being  carried  In  a  vehicle  Is 
only  applicable  in  cases  where  the  relation 
of  master  and  servant  or  principal  and  agent 
does  not  oist   •   •   *   [Citing  cases.]  So, 
where  the  parties  are  engaged  in  a  Joint  en- 
terprise or  In  a  common  employment,  the 
negligence  of  one  Is  Imputable  to  all."  The 
eonrt  then  Quotes  and  adopts  the  lai^age 
used  in  another  case  as  follows:  "Parties 
cannot  be  said  to  be  engaged  In  a  Joint  en- 
terprise, wtthln  the  meaning  of  the  law  of 
D^Ugenc^  nnlesB  there  be  a  oommunlty  of 


Interest  In  the  objects  or  purposes  of  the  un- 
dertaking, and  an  equal  right  to  direct  and 
govern  the  movementt  and  conduct  of  each 
other  with  respect  thereto.  Each  mutt  have 
tome  voice  and  right  to  be  heard  in  itt  con- 
trol and  management."  (Italics  ours.)  See 
Cunningham  v.  City  of  Thief  River  Falls,  84 
Minn.  27,  86  N.  W.  763. 

Upon  the  general  proposition,  see  33  Cyc. 
1016,  where  the  rule  la  as  well  stated  as  It 
can  be  in  view  of  the  diversity  of  opinions  and 
in  making  a  very  general  statement  of  the 
law.  We  caU  especial  atfention  to  the  Itali- 
cized portion  of  the  foregoing  quotation,  be- 
cause in  many  of  the  cases  the  conditions 
contained  therein,  or  at  least  some  of  them, 
are  either  overlooked  or  ignored.  Such  is 
the  fact  In  many  of  the  cases  dted  by  appel- 
lant's counseL  As  we  have  seen  from  Loch- 
head V.  Jensen,  those  conditions  have  now 
become  a  part  of  the  law  of  negligence  In 
this  Jurisdiction.  The  equity  and  utility  in- 
volved in  the  application  of  those  conditions 
to  cases  like  the  one  at  bar  must  be  appar^ 
ent  to  all,  and  hence  no  further  discussion 
is  required.  By  overlooUug  or  Ignoring  those 
conditions,  or  at  least  some  of  them,  some  of 
the  courts  have  been  led  to  apply  the  essence 
of  the  obsolete  doctrine  of  imputed  negli- 
gence In  some  concrete  Instances  when  the 
same  courts  by  their  words  have  repudiated 
the  doctrine  In  toto.  For  example.  It  Is  hdd 
In  some  of  the  cases  that,  when  A.  Invites  B. 
to  take  a  ride  In  a  vehide  under  the  control 
of  and  driven  or  directed  by  A.,  nevertheless, 
if  B.  suffers  Injury  through  A.'8  negligence, 
the  latter's  negligence  Is  Imputed  to  B.,  un- 
less B.  by  some  affirmative  act  attempted  to 
avoid  the  accident  Those  cases,  in  our  Judg- 
ment, go  too  far,  since  they  impose  the  same 
duty  on  B.,  who  has  no  control  or  direction 
over  the  vehide,  as  they  do  upon  A.,  who 
owns,  controls,  and,  at  the  time,  directs  the 
sama  It  no  doubt  Is  the  law,  as  contended 
by  appellant's  counsel,  that  every  occupant  of 
a  vehide,  in  which  be  Is  riding,  must  always 
exercise  ordinary  care  for  his  own  safety,  and 
if,  by  the  exercise  of  such  care,  he  could 
avoid  Injury  to  himself  but  tails  to  do  so. 
he  cannot  recover,  regardless  of  the  fact  that 
he  had  no  control  or  direction  of  the  vehicle 
In  which  he  was  riding  at  the  time  of  the 
acddent  and  injury.  But  ss  has  been  well 
stated  by  the  Supreme  Court  of  Minnesota 
in  Howe  V.  Minneapolis,  etc.,  Ry.  Co.,  62 
Minn.  71,  64  N.  W.  102,  30  L.  R,  A.  684,  54 
Am.  St  Rep.  616,  "we  think  that  It  would 
hardly  occur  to  a  man  of  ordinary  prudence, 
when  riding  as  a  passenger  with  a  competent 
driver,  who  he  had  no  reason  to  suppose  was 
neglecting  his  duty,  that  he  was  required, 
when  approaching  a  railway  crossing,  to  ex- 
ercise the  same  degree  of  vigilance  in  looking 
and  listening  for  approaching  trains  that  he 
would  if  he  himself  had  the  ccmtrol  and  man- 
agement of  the  team."  This  seems  to  us  good 
sense  as  well  as  good  law.  Of  Cfmrse  every 
one  who  may  be  riding  In  a  vehicle^  whether 
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as  passenger,  tavltee,  or  otherwise,  must  al- 
ways exercise  ordinary  care  and  prudence  to 
avoid  injury  to  himaeU^  and  to  tbat  end.  In 
case  of  imminent  danger,  must  leare  the  ve- 
hlcle  In  case  such  a  course  is  practical  and 
necessary  to  avoid  Ininry.  Again,  he  may  not 
sit  silently  by  and  permit  the  driver  ct  the 
vehicle  to  oioonnter  or  enter  Into  open  danger 
without  protest  or  remmstrance  and  take 
the  diances,  and,  if  injured,  seek  to  recover 
damages  from  the  driver  of  the  vehicle  or 
from  the  one  whos&negligence  concurred  with 
that  of  the  driver's,  or  from  both.  We,  how- 
ever, have  no  such  ease  here.  TTnder  the  evi- 
dence, we  cannot  see  how  respondent  by  the 
exercise  of  any  reasonable  pmdence  or  fore- 
sight, could  have  avoided  ^ther  the  accident 
or  the  injury  to  herself.  But,  as  already 
intimated,  counsel  for  appellant  strenuously 
itislBt  that  it  was  for  the  Jury  to  say  whether, 
In  view  of  all  the  drcumstances,  respondent 
did  exercise  tbat  d^ree  of  pmdence  and  care 
which  the  law  Imposed  upon  her.  It  may 
be  conceded  that  ordinarily,  where  an  acci- 
dent occurs  and  Injury  results,  the  q^uestlon 
of  whether  the  injured  person  has  or  has  not 
exerdsed  the  d^ree  of  care  Imposed  by  law 
Is  one  of  fact  to  be  determined  by  the  Jury. 
It  is,  however,  equally  true,  that  where  the 
facts  are  not  disputed,  and  are  of  such  a 
character  that  reasonable  minds  can  arrive  at 
but  one  conclnston,  then  It  Is  the  du^  of  the 
court  to  declare  such  comauslon  as  a  matter 
of  law.  The  doctrine  bas  so  often  been  de- 
clared in  this  Jurisdiction  that  it  is  not  neces- 
sary to  refer  to  the  cases  again. 

[2]  The  facts  here  are  not  Asputed  at  least 
not  with  regard  to  respondent's  conduct 
Now,  what  was  there  In  her  conduct  from 
which  a  Jury,  or  anybody  else,  would  be  Justi- 
fied to  find  tiiat  anything  she  did  or  omitted 
to  do  was  the  proximate  cause  of,  or  direct- 
ly contributed  to,  the  accident  and  consequent 
injury?  Indeed,  If  the  question  of  appellant's 
negligence  were  before  us  for  review,  we 
would  hardly  know  how  to  decide.  While 
that  question  is  not  before  us,  and  while  we 
express  no  opinion  on  it  one  way  or  the  other, 
yet  yfe  have  no  hesitancy  In  saying  that  the 
question,  to  say  the  least,  is  not  free  from 
doubt  While,  therefore,  there  may  be  doubt 
with  regard  to  appellant's  as  well  as  Mr. 
Lindsay's  negligence,  and  while,  as  to  their 
conduct  It  may  have  been  perfectly  proper 
to  submit  the  question  of  negligence  to  the 
jury  as  a  question  of  fact  yet  we  can  see 
no  reason  whatever  why,  under  the  undis- 
puted evidence,  respondent's  conduct  should 
likewise  have  been  submitted  to  the  Juiy. 
In  that  regard  we  think  the  case  comes  di- 
rectly wlthfn  the  principle  laid  down  In  Loch- 
head  V.  Jensen,  where  we  held  that  the  ques- 
tion of  the  negligence  of  the  deceased,  who 
was  riding  in  the  rear  seat  of  the  automobile 
was  properly  withheld  from  the  Jury.  Upou 
principle,  respondent's  relation  to  Mr.  Lind- 
say la  no  different  than  was  the  relation  of 


the  deceased  to  tlie  drivor  of  the  antomoUl* 
referred  to  in  Lochhead  v.  Jensen.  8o  for  aa 
the  evidence  dladoses,  respondent  had  no 
control  over  the  bnKKy<  nor  any  iwwer  to 
direct  either  the  team  or  Mr.  lindsay;  nor 
la  there  anything  in  the  evidence  ttom  whicA 
any  one  can  say  that  under  the  dieiunstanGes 
she  did  not  act  witii  reasonable  care  and 
prudence.  As  a  matter  of  eouraek  in  caws 
like  the  one  at  bar,  the  trial  courts  drauld  or- 
dinarily subndt  the  question  negligence  to 
the  Jury ;  and  such  ^ould  be  done  in  all  cases 
when  there  is  any  sabstanUal  evidence  town 
which  a 'finding  of  negligence  can  be  baaed. 
Where,  howevo',  as  here,  there  is  no  sucb 
evidence,  the  queetUm  must  be  determined  as 
one  of  law  and  not  of  fact  We  remark  that 
it  is  not  our  purpose  In  this  case  to  lay  down 
any  rule  with  respect  to  when  and  under 
what  circumstances  Uie  relation  of  parties  is 
such  that  the  negllgenee  of  one  may  be  im- 
puted to  the  other.  Indeed,  it  is  our  purpose 
not  to  do  so.  The  only  reason  we  had  in 
view  In  saying  what  we  have  was  to  make 
clear  that  the  ease  at  bar  does  not  come  wlfli- 
In  the  doctrine  imputed  negllgenoe.  That 
Is  all  we  can  or  do  dedde  In  Oila  case  upon 
that  phase  of  it  We  however,  further  bold 
that,  under  the  undisputed  evidence,  re- 
spondent as  matter  of  law,  was  not  guilty  of 
negUgence,  and  hence  the  trial  court  did  not 
err  in  charging  the  Jury  as  It  did. 

CI]  It  is  further  contended  that  the  court 
erred  In  charging  the  Jury  that  in  the  ev^t 
they  found  for  respondent  they  should  take 
into  consideration  "the  probable  effect  of  her 
Injury  upon  her  ability  to  earn  a  living  and 
to  acquire  money  or  other  property."  It  la 
contended  that  no  such  Issue  was  presented 
by  the  pleadings.  The  injuries  sustained  by 
respondent  were,  however,  fully  described  in 
her  complaint  and  from  ttidr  nature  and 
extent  it  was  apparent  to  any  one  that  the 
injuries  described  would  necessarily,  tor  some 
time  at  least  deprive  respondent  from  fol- 
lowing her  usual  vocation  and  thus  affect  her 
ability  to  earn  money,  eta  Under  such  cir- 
cumstances It  Is  not  necessary  to  specially  al- 
l^e  that  the  Injured  person's  ability  to  earn 
money  was  Impaired.  The  general  rule  Is 
correctly  stated  In  13  Cyc.  187,  In  the  follow- 
ing words:  "Where  the  injury  alleged  will 
necessarily  render  a  person  less  capable  of 
performing  his  usual  business  dutira  In  the 
future,  proof  of  the  Impairment  of  his  general 
earning  capacity  may  ordinarily  be  given  un- 
der the  general  allegation  of  the  Injury,  and 
damages  resulting  therefrom,  such  as  the 
inability  to  attend  to  bis  ordinary  business, 
witbont  a  special  averment  that  plaintiff 
will  be  unable  to  earn  as  much  in  the  future 
as  in  the  past  or  without  specially  averring 
the  nature  of  his  occupation  or  employment 
although  a  few  courts  seem  to  require  a 
greater  strictness  and  d^niteness  in  the  al- 
legation." 

We  are  clearly  of  the  tqjiinlon  that  the  dia- 
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trlet  court  comndtted  no  error  In  Us  duu«e 
to  tbe  J1117. 

The  Jodgmttit  Is  alarmed,  with  costs  to  re- 
spondent. 

UcGABTT,  a  J.,  and  STBAUP,  ooDcnr. 


In  re  COLLING'S  OUABDIANSHIP. 
(No.  5888.) 

(Supreme  Court  of  Oklahoma.   April  7.  1914.) 

(SplSabut  bv  the  Courts 

AmAL  AHD  BbBOK  (S  -671*>— PaBSKHTATIOll 
rOB  BaVIBW — EVIDENOB. 

Where  a  consideration  of  the  asaignmente 
of  error  require  an  ezamiDatlon  of  the  eTideoce, 
and  eaae-made  doei  not  disclose  the  evidenoe 
introduced  at  the  trial,  or  does  not  show  all  of 
the  evidence,  no  questions  for  review  are  pre- 
sented by  such  assignments,  and  the  appeal  will 
be  dismisBed. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error,  Cent.  Dig.  U  2867-2872;  Dec  Dig.  S 
«71.»] 

Appeal  from  District  Court,  Muskogee 
CouDtr;  B.  p.  De  GraCTenried,  Judge. 

In  the  matter  of  the  Guardianship  of  Ma- 
ttnda  ColUug,  a  minor.  Jane  Howard  was 
appointed  guardian  In  the  place  of  ElUJah 
Mucker,  and  a  final  acconntlng  rendered  by 
Mucker.  From  an  order  changing  the  ac- 
count to  show  a  balance  due  the  minor, 
Mucker  appeals.  Dismissed. 

H.  T.  Walker,  of  Muskogee,  fOr  appellants. 
Barry  G.  Davis,  ^f  Muskogee,  for  appellee. 

BUSS&LL,  J.  An  Investigation  of  this  rec- 
ord discloses  that  the  appellanta'  thirds 
fourth,  fifth,  sixth,  seventh,  and  eighth  as- 
signments of  error  require  an  examination  of 
the  evidence  Introduced  at  the  trial  In  the 
court  below,  and  as  the  case-made  does  not 
contain  any  of  tbe  evidence  upon  said  mat- 
ters in  the  court  below  the  appeal  Is  dls- 
BdsBed.  Graham  et  aL  v.  Atwood,  136  Fac. 
1080,  and  authorities  there  dted;  Waltham 
Piano  Go.  t.  W(deott,  136  Pa&  380,  and  au- 
thorities there  dted.  All  the  Justices  concur. 


OmiL  et  aL  t.  JAMES.    (No.  6172.) 
Oopmne  Conrt  of  Oklahoma.  AprU  14,  1914.) 

(ByUdbut  by  the  Oovii.} 

L.  APPUI.  AMD  BUOB  (8  305*)— Nbw  Tbial— 
AssioNHSiTTS  or  Ebbob. 

Where  the  plaintiff  in  error  fails  to  assign 
SB  error  the  overruling  of  his  motion  for  a  new 
trial,  the  Supreme  Court  baa  no  power  to  re- 
new errors  alleged  to  have  occurred  during  the 
progress  of  tbe  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^r.  Cent.  Dig.  IS  175&-1764 ;  Dec  Dig.  | 
SOB.*] 

2.  AfPEAX.  AHD  BRBOS  (I  724*)— ASBIOKiaiTTS 

or  Erbob— Pbbukikabt  Pboceidxros. 
Errors  of  law  occurring  during  the  pre- 
oniisary  proceedings  before  trial,  such  as  rnl- 


Ings  relating  to  process,  service,  motions,  or 

demurrers,  should  be  specially  assigned. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  2987-^1.  S02&i  Dee. 
Dig,  i  724.*] 

3.  Appeal  awd  Ebbob  ^  563*)— AssiaioanTF: 
OF  Ebbob— Dbkitbbeb  to  the  Petttion. 

A  ruling  of  the  court  upon  a  demurrer  to 
the  petition  may  be  presented  by  a  transcript, 
without  bill  of  exceptions  or  case-made,  provi  ded 
the  ruling  upon  tbe  demarrer  is  one  of  the  as- 
signments of  error  in  the  petition  in  eiror. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  246172462,  2465-2471; 
Dec.  big.  I  553r»]  "        •  ' 

4.  Appeal  and  E^bbob  <{  725*)— AssioNuxnTS 

OF  Ebbob— OvEEBULiNG  of  Demubreb. 
Error  of  the  trial  court  in  overruling  a 
demarrer  to  the  petition  is  not  presented  for  re- 
view by  an  asri^mient  <tf  error  is  the  petition 
in  error  which  reads:  "(4)  The  judgment  of 
the  court  in  all  these  matters  la  contrary  to 
law  and  against  all  the  competent  evidence 
which  was  introduced  and  heard  upon  tbe  trial," 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  8002-3005 ;  Dec  Dig.  i 
725.*] 

Error  from  District  Court.  Tulsa  County ; 
L.  M.  Foe,  Judge. 

Action  by  Slmeal  James,  a  minor,  by  Se- 
rena James,  his  guardian,  against  George  F. 
O'Neil  and  the  Ohla  Oil  Company.  Judgment* 
for  plaintiff,  and  deCoidaiits  bring  erra. 
Dismissed. 

Sherman,  Veasey  &  O'Meara,  of  Tulsa,  for 
plalntlfrs  In  error.  Carr  &  Field  and  Thomp- 
son &  Patterson,  all  of  Pauls  Valley,  for  de- 
fendant in  error. 

KANE,  J.  [1]  This  cause  was  submitted 
on  a  motion  to  dismiss,  filed  by  the  defendant 
in  error,  upon  the  ground  that  the  plaintiff 
in  error  did  not  assign  as  error  the  action  of 
the  tzlal  court  In  overruling  his  motion  for 
a  new  trial,  and.  Inasmuch  as  all  errors  as- 
signed in  the  petition  In  error  are  such  as 
should  have  been  presented  to  the  court  be- 
low for  re-exomination,  by  a  motion  for  a 
new  trial,  the  Supreme  Conrt  Is  without  au- 
thority to  review  such  errors.  The  motion 
to  dismiss  aeems  to  be  well  taken.  White- 
acre  V.  Nichols,  17  OU.  387,  87  Fac.  fj66; 
Martin  t.  Oassert,  17  OkL  177.  87  Pac.  586; 
Southwestern  Cotton  Seed  OU  Co.  t.  Bank, 
12  Okl.  168,  70  Paa  206 ;  Klmhrlel  t.  Mont- 
gomery, 28  Okl.  743,  116  Pac.  1013;  Meyer 
r.  James,  29  Okl.  7,  116  Fac.  1016;  Stlnch- 
comb  et  aL  t.  Myen.  28  OkL  697,  116  Pac. 
602 ;  Hoynes  et  aL  T.  Smith,  29  Okl.  703,  119 
Pac.  246;  Butler  Oklahoma  State  Bank, 
36  Okl.  611,  129  Pae  750. 

Counsel  for  plaintiff  In  error  concedes  the 
rule  to  be  as  above  stated,  but  omtends  that 
under  bis  fourth  asrignment  of  error,  which 
is,  "The  judgment  of  the  court  In  all  these 
matters  is  contrary  to  law  and  against  all 
the  competent  evidenoe  which  was  intro- 
duced and  heard  upon  the  trial,"  the  question 
of  whether  the  petition  states  facts  sufficient 
to  constitute  a  cause  of  action  may  be  re- 
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viewed  under  tbe  present  state  of  tbe  record. 
Tills  ocatention  is  without  merit  for  at  least 
two  reasons:  (1)  The  fourth  assignment  of 
error  merely  refers  to  the  assignments  which 
precede  It  In  the  petition  in  error,  which  are 
all  errors  occorring  at  the  trial,  and  avers 
that  In  the  particulars  therein  stated  tbe 
judgment  is  contrary  to  law  and  against  all 
the  competent  evidence.  (2)  If  the  fourth  as- 
signment conld  be  construed  to  mean  that 
the  judgment  of  tbe  court  is  contrary  to  the 
law  and  the  evidence,  it  would  merely  state 
one  of  the  statutory  grounds  for  a  new  trial, 
which  It  would  be  necessary  to  embrace  In  a 
motion  for  a  new  trial  and  present  to  the 
court  below  for  re-examlnatlon  before  it 
would  be  reviewable  in  the  Supreme  Court 

t2-4]  There  is  no  assignment  of  error  which 
in  terms  attempts  to  attack  the  sufficiency 
of  the  petition.  The  rule  is  well  established 
in  this  jurisdiction  that  errors  of  law  occur- 
ring during  the  preliminary  proceedings  be- 
fore trial,  such  as  rulings  relating  to  pro- 
cess, service,  motions,  or  demurrers,  should 
be  specially  assigned.  Boyd  v.  Bryan,  11 
Okl.'  56,  65  Pac.  940;  Menten  v.  Sbuttee,  11 
Okl.  381,  67  Pac.  47&  In  the  latter  case  it 
*  was  said:  "While  tbe  ruling  upon  the  de- 
murrer to  the  amended  petition  Is  the  only 
question  pres«ited  by  the  transcript  which 
under  our  practice  Is  proper  for  considera- 
tion, that  ruling  is  not  assigned  as  error, 
and  Is  not  reviewable.  This  court  will  not 
review  rulings  and  orders  of  the  trial  court 
which  are  not  complained  of  and  embraced 
In  the  petition  In  error." 

Discussing  the  same  question  In  a  later 
case,  decided  since  statehood,  Haynes  v. 
Smith,  supra,  Mr.  Justice  WllHams,  who  de- 
livered the  opinion  for  the  court,  says :  "The 
record,  however,  Is  certified  as  a  transcript, 
and,  If  any  assignment  of  error  In  the  peti- 
tion In  error  raises  any  tiuestlon  that  could 
be  brought  up  on  transcript,  the  aiH>eal 
should  not  be  dismissed.  The  following  are 
tbe  assignments  of  error  In  the  petition  In 
error:  (1)  Verdict  and  judgment  contrary 
to  law.  ^)  Judgment  and  verdict  not  sus- 
tained by  the  weight  of  evidence.  (3)  Error 
In  the  Instructions  given  the  jury.  (4)  Irreg- 
ularities in  the  proceedings  at  said  trial,  by 
which  the  defendants  were  prevented  from 
having  a  fair  trial.  (5)  Errors  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  plalntUI 
in  error.  The  assignments  of  error  In  the  pe- 
tition In  error  raise  questions  that  it  is  essen- 
tial to  bring  up  the  evidence  and  rulings  of 
the  trial  court  thereon,  either  by  case- 
made  or  bill  of  exceptions,  In  order  to  de- 
termine whether  there  was  error.  •  *  * 
The  overmllng  or  snstaining  of  a  demurrer 
to  a  pleading  Is  not  Included  In  'errors  of 
law  occurring  at  the  trial.'  •  •  ♦  It  fol- 
lows that  no  error  la  assigned  In  the  petition 
In  error  that  may  be  reviewed  on  a  tran- 
script." 

Subsequent  to  tbe  IDiDg  of  the  motion  to 


dismiss,  counsel  for  plalntifl  in  enat  filed  a 
motion  asldjig  leave  to  amend  bis  petition  in 
error  by  addii^  ass^ments  of  error  to  the 
efltect  that  the  court  erred  In  overruling 
his  motion  for  a  new  trial,  and  in  overruling 
hia  demurrer  to  the  petition.  As  the  time 
for  appeal  from  the  action  of  the  court  in 
the  above  matters  has  expired,  the  motion 
aslcing  leave  to  amend  the  petition  In  error 
must  be  overruled.  It  has  often  been  held 
by  this  court  that  such  assignments  of  er- 
ror constitute  new  and  distinct  assignments, 
setting  up  a  new  cause  for  tbe  reversal  of 
the  Judgment  of  the  lower  court,  and  amend- 
ments to  the  petition  In  error  embracing 
such  assignments  caimot  be  made  after  the 
statutory  time  for  perfecting  an  appeal  has 
expired.  Smith  v.  Alva  State  Bank,  85  Okl. 
638,  130  Pac.  916;  M.,  O.  &  G.  Ry.  Co.  v. 
McClellan,  36  Okl.  60&,  130  Pac.  916.  • 

For  tJw  reason  stated,  Uie  appeal  must  be 
dlsmlsBed.  All  the  JnstloeB  concur. 


GLOCKNBR  v.  JACOBS.    (No.  3342.) 

(Supreme  Court  of  Oklahoma.    April  14» 

1914.) 

(Byllabut  by  the  Court.) 

1.  Appeai.  Awn  Ebrox  (}  1002*)— VkaDior— 
CoNFLicrma  Btxdbnob. 

This  caoae  was  submitted  to  tbe  Jnry  on  an 

isaue  joined  upon  mutual  accounts  ezisung  be- 
tween i^lalntis  and  defendant,  and  a  verdict  re- 
turned in  favor  of  plaintiff.  Held  tliat,  where  a 
canse  is  tried  to  a  jury,  and  a  general  verdict 
returned,  a  judgment  rendered  on  the  verdict, 
and  the  evidence  is  conflicting  and  contradictory, 
and  there  is  competent  evidence  to  sustain  the 
verdict,  this  court  will  not  undertake  to  weiffli 
tbe  evidence  or  to  determine  where  the  prepon- 
derance lies. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3936-3937;  Dec  Dig.  { 
1002.*] 

2.  Pbincipal  and  Agent  (J  83*)— Rioht  tO 
Tebuinate  Rbutionbhif. 

G.,  a  wholesale  merchant,  employed  J.  as 
salesman  to  sell  goods  manufactured  by  G.,  and 
the  employment  w&s  for  no  specided  time. 
Held,  that  G.,  the  principal,  could,  by  notice, 
artritrarily  discontinue  the  services  of  J. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  54;  Dec.  Dig.  8  33.*] 

3.  PbINCIFAL  and  AoENT  (9  63*)— C0NVEBSI0?( 

or  Sahples—LiIabilitt  of  Agent. 

Where  the  principal  delivers  to  bis  agent, 
who  is  employed  as  salesman,  certain  samples  to 
be  used  in  the  sale  of  the  prmcipal's  goods,  and 
the  principal  thereafter  dtscontlnues  the  serv- 
ices of  said  agent,  and  requests  a  retnm  of  the 
samples,  and  at  this  date  the  principal  is  indebt- 
ed to  the  agent  for  commissions  on  sales  made, 
the  agent  notifies  the  principal,  refusing  to  re- 
turn the  samples  until  his  conunissiona  have 
been  paid,  and  thereafter  sells  the  samples,  and 
applies  tbe  proceeds  on  what  is  due  him  by  tbe 
principal,  held  that,  there  being  do  evidence  of 
bad  faith  on  the  part  of  the  agent,  he  will  not  be 
liable  to  the  principal  for  the  invoice  price  of 
■aid  samples  as  of  date  they  were  delivered  to 
him,  in  the  absence  of  testimony  showing  a  spe- 
cial or  peculiar  value  to  the  inrtncipal,  bat  will 
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be  lUbl«  only  for  ttt  biv  market  value  ot  satd 
samples  at  the  tima  ttey  are  sold. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  105-112;    Dec.  Dis.  { 

4.  Tbux.  (I  844'*)— AssiaicHUR  or  Ebboi^ 

lypEACHUKT  or  Vbbdict. 

Upon  sroiinda  of  public  policy,  jurors  will 
not  be  heard  hj  affidavit,  deposiaoo,  or  other 
iwom  atatement  to  impeach  or  explain  their  ver- 
dict, to  show  on  what  ground  it  was  rendered, 
or  that  they  mode  a  mistake,  mlBunderstood  tbe 
law  or  the  result  of  their  finding,  nor  permitted 
to  show  what  items  entered  into  the  verdict,  nor 
bow  they  arrived  at  the  amount.  Jurors  will 
only  be  beard  in  auKwrt  ot  their  verdict  or  con- 
duct when  some  is-  attempted  to  be  impeached. 

[Ed.  Note— For  other  coses,  see  Trial,  Gent 
Dl?.  {  818;  Dee.  Dig.  {  844.*) 

Error  from  Count7  Ckwrt,  Osage  County; 
a  T.  Bennett,  Judge. 

Action  by  B.  F.  Jacobs  against  J.  Olodiner. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Afllnned. 

H.  P.  Wblte  and  Joseph  D.  Hitch^I,  both 
of  Pawhnska.  for  plaintiff  In  error.  H.  B. 
Martin,  of  Talsa,  Cbaa.  E.  Busti,  of  Lindsay, 
CaL.  and  Jno.  T.  Uanjt  Jr.,  of  Tulsa,  for 
defendant  In  error. 


RIDDLE,  J.  Plaintiff  In  error,  defendant 
below,  is  engaged  in  the  wholesale  business 
in  the  dty  of  New  York.  Defendant  In  er- 
ror, plainUfl  below,  la  a  traveling  salesman, 
employed  by  defendant  to  sell  ladles'  ready 
to  wear  merchandise,  upon  a  commission  of 
7%  per  cent,  on  all  sales,  except  that  he  was 
not  to  have  a  commission  on  sales  on  which 
collection  could  not  be  made  by  the  defend- 
ant The  agreement  between  the  parties  was 
consummated  through  correspondence.  Plain- 
tiff allies  in  bis  petition  that  he  had  sold 
goods  for  defendant  to  the  amount  of  $3,000 ; 
that  he  had  sent  in  three  orders  which  de- 
fendant refused  to  accept,  and  that  he  de- 
posited flOO  with  defendant  as  security  for 
payment  of  said  three  orders,  and  that  de- 
fendant still  retains  said  money;  that  de- 
fendant is  due  plaintiff  the  sum  of  $225,  com- 
mission oo  sales,  and  $100,  the  money  de- 
posited with  him  as  security ;  that  the  orders 
upon  which  the  ?100  was  deposited  were 
never  fllled. 

Defendant  filed  his  answer,  consisting  of 
ft  general  denial  and  affirmative  allegations 
in  the  nature  of  a  counterclaim,  alleging  that 
plaintiff  had  wrongfully  withheld  the  samples 
sent  him,  of  the  value  of  $275.25 ;  that  plain- 
tiff's commissions  and  the  $100  cash  received 
from  plaintiff  by  defendant  amount  in  the 
aggregate  to  the  sum  of  $^.82 ;  that  plaintiff 
ifl  indebted  to  defendant  in  the  sum  of  $21.43 
In  excess  of  amount  due  plaintiff,  as  shown 
^7  an  Itemized  statement  attached  to  said 
answH.  Defendant  prays  judgment  for  said 
atnotint  It  is  admitted  in  the  reply  filed  by 
plaintiff  that  he  sold  the  samples,  after  sev- 
nal  demands  on  defendant  for  his  commls- 
doiu  and  tbe  return  ot  the  $100  deposited  as 


security ;  that  defendant  refused  to  remit  the 
amount  of  his  (plaintifTs)  commlsslona  and 
the  $100,  and  for  that  reason  he  sold  the 
samples,  and  applied  the  proceeds  to  the 
amount  due  him.  Defendant  notified  plaintiff 
by  letter,  of  date  September  27,  1909,  dis- 
continuing him  as  salesman,  and  requesting 
return  of  the  samples. 

The  case  was  tried  to  a  Jury  and  a  verdict 
returned  in  favor  of  plaintiff  for  the  sum  of 
$250.  A  remittitur  of  $48  was  entered  by  tbe 
plaintiff,  and  judgment  rendered  for  him  for 
the  amount  of  $202.  Defendant  prosecutes 
this  proceeding  in  error,  and  In  bis  petition 
in  error  sets  out  six  assignments. 

Under  this  record,  the  only  question  for 
determination  Is  as  to  whether  or  not  plain- 
tiff In  error,  defendant  below,  is  Indebted  to 
defendant  in  error,  plaintiff  below,  or  wheth- 
er the  defendant  in  error  is  indebted  to  plain- 
tiff  in  error  upon  the  counterclaim  filed.  This 
issue  was  fairly  submitted  to  the  Jury  for  its 
determination,  and  tbe  verdict  of  the  Jury 
was  in  favor  of  plaintiff.  This  verdict  has 
been  approved  by  the  trial  court. 

[2]  There  are  two  or  three  propositions  dis- 
cussed by  plaintiff  In  error,  however.  The 
first  proposlton  which  he  discusses  and  quotes 
considerable  authorities  relating  to  the  power 
of  a  principal  arbitrarily  discontinuing  his 
agent  This  question  is  not  an  Issue  in  the 
record,  as  defendant  In  error  concedes  that 
this  may  be  done.  Plaintiff  never  made  any 
attempt  to  represent  the  defendant  after  the 
date  of  tbe  letter  of  September  27,  1000,  dis- 
continuing his  services;  hence  it  is  unneces- 
sary to  notice  tbe  point  further. 

It  is  next  contended  that  the  plaintiff  lost 
his  right  to  commissions  by  failure  to  obey 
the  Instructions  of  his  prindpal.  We  do  not 
deem  this  questloi^  before  us  inasmuch  as  the 
only  instance  in  which  it  is  claimed  that  the 
plaintiff  failed  to  obey  tbe  instructions  of 
defendant  was  long  after  he  bad  ceased  to  be 
his  agent  and  this  was  in  regard  to  his  fail- 
ure to  return  the  samples ;  therefore  the  au- 
thorities cited  on  this  point  are  not  appli- 
cable. 

[1,3]  It  Is  also  cootttided  that  plaintiff 
was  guilty  of  conversion  of  tbe  samples  sent 
him  to  be  used  In  resp resenting  defendant; 
that  he  tiiereby  became  liable  and  indebted  to 
defendant  in  the  sum  of  $225.25,  the  amount 
ot  the  original  Invoice  price.  Plaintiff  does 
not  controvert  the  proposition  that  he  should 
be  charged  for  the  value  of  the  samples  sold 
or  in  case  of  conversion,  but  his  contention 
Is  that  he  would  only  be  liable  for  the  fair 
market  value  of  the  property  at  the  time  of 
the  conversion ;  and  that,  under  the  testi- 
mony, the  market  value  was  shown  to  be 
$128,  the  amount  for  which  they  were  sold. 
In  tbe  absence  of  any  testimony  as  to  any 
peculiar  or  special  value  to  plaintiff,  in  our 
Jtidgment,  this  would  be  the  measure  of  dam* 
ages  for  the  conversion  of  the  property. 
There  seems  to  be  no  contention  but  that 
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plaintiff  was  entitled  to  the  ¥100  advanced 
as  security  for  certain  purposes ;  and,  In  fact, 
the  defendant  has  given  blm  credit  for  said 
amount  on  his  claims  against  plaintiff.  In 
substance,  the  testimony  on  the  part  of  plain- 
tiff shows  that  he  bad  sold  under  bis  con- 
tract with  defendant  approximately  $4,000 
worth  of  merchandise;  and  that  he  was  en- 
titled to  7^  per  cent  as  commission  thereon ; 
and  that  defendant  was  further  Indebted  to 
him  in  the  sum  of  |100  cash,  deposited  as 
herein  stated.  Defendant  admits  the  item  of 
$100,  and  claims  that  plaintiff  Is  indebted  to 
him  upon  commission  advance  on  certain 
sales  which  had  not  been  paid  by  customers 
who  became  bankrupts  to  whom  plaintiff  sold 
goods,  and  that  plaintiff  is  Indebted  to  him 
In  the  mm  of  $21.43  over  and  above  the 
amount  due  plaintiff.  These  issues  were  sub- 
mitted to  the  jury  under  proper  Instructions, 
and  the  jury  returned  a  verdict  In  favor  of 
plaintiff  In  the  som  of  $250,  and,  after  a 
remittitur  of  $48,  the  court  approved  the  ver> 
diet,  and  entered  Judgment  In  the  amount  of 
$202.  It  is  the  opinion  of  the  court  that 
there  la  sufficient  testimony  taidtcv  to  sus- 
tain the  verdict 

[4]  Cnder  the  slztli  assignment  of  error, 
-def^idant  undertakes  to  show  that  the  ver- 
dict <tf  the  jury  was. irregular,  in  that  It  was 
arrived  at  by  eadi  Joror  avKestlng  an 
Amount  wbldi  plaintitt  should  recover,  add- 
ing the  total  sums  together,  and  dividing 
same  by  six,  and  that  the  quotient  should 
he  the  verdict  of  the  Jury.  He  undertakes 
to  prove  this  state  of  facts  by  the  affidavit 
■of  one  of  the  Jurors,  W.  B,  Wells.  If  defend- 
ant was  permitted  to  impeach  the  verdict  of 
the  Jury  in  this  manner,  it  Is  doubtful  wheth- 
er the  matters  set  out  in  the  affidavit  of  the 
Juror  wonld  bring  the  defiandant  wlUiln  the 
rule  laid  down  by  the  decisions  dted  and  re- 
lied upon.  It  is  Uie  opinion  of  the  court  that 
the  verdict  ot  the  Jury  cannot  be  Impeadied 
In  fliis  manner.  TUa  wonld  be  doing  indi- 
rectly what  is  Xffohiblted  from  bring  done  di- 
rectly. Tulsa  Street  Ry.  Go.  r.  Jacobson, 
136  Pac.  410;  Wade  v.  Cornish,  23  Okl.  40, 
«0  Pac.  643 ;  Grant  t.  BUlam.  20  Okl.  672,  05 
Pac.  424;  Kuhl  v.  Suprane  Lodge  Select 
Knights  &  Ladies,  18  Okl.  883,  8»  Pac.  1126. 

We  have  examined  the  record  and  briefs  of 
counsel  in  this  case  carefully,  and,  finding  no 
substantial  error  in  the  proceeding  and  Judg- 
ment appealed  from,  ttte  Jnd^oit  of  the 
trial  court  is  affirmed.  All  the  Justices  con- 
cur. 


ST.  LOUIS  A  S.  F.  B.  CO.  T.  FITTS. 
(No.  4047.)t 
<Sapreme  Court  ot  Oklahoma.  Hanch  10,  ISll.} 

(SyUaiug  hy  the  Court.) 

X,  Cakbiebs  (i  230*)  —  Passengeb— Patusvt 
or  Fabb. 

The  fact  that  no  fare  was  paid  for  a  child 
by  the  person  In  charge  of  her  upon  the  train 


did  not  prevent  ber  from  beiag  a  passenger, 
wbere  she  was  riding  with  the  knowledge  and 
consent  of  the  condnctor. 

[E&.  Note.— For  otiier  eases,  see  Carriers, 
Gent  Dig.  U  974,  07S;  Dec.  Dig.  {  239.*] 

2.  CABBIBBS  (I  316*)— IlTJUSIKS  TO  PAflBBHOEB 

— BUBDKN  or  PbOOJ. 

Evidence  tending  to  show  the  occurrence 
of  a  lurch  or  a  jerk  of  a  passenger  train  of  suffi- 
cient violence  to  throw  from  the  seat,  whereon 
she  was  quietly  sitting  as  a  passenger,  a  child 
five  years  old,  and  to  almost  throw  from  their 
seats  two  adult  passengers,  justifies  an  inference 
of  some  breach  at  the  dn^  owed  to  the  injured 
person  by  the  carrier,  and  casts  the  onus  upon 
it  of  relieving  itself  of  responsibility  by  showing 
that  the  Injury  was  the  result  of  an  accident 
which  the  exercise  of  due  skill,  foruight,  and 
diligence  could  not  have  prevented. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1261, 1262, 1288, 1285-1204;  Dec. 
Dig.  I  31ft*] 

8.  Cabbisbs  (t  820*)— QuBSTioir  fob  Jdbt- 

EVIDENOB. 

In  such  action,  where  the  evidence  of  the 

Elalutiff  makes  out  a  prima  facie  case,  which 
r  rebutted  by  the  evidence  on  the  part  of  the 
carrier,  it  is  not  error  to  refuse  to  take  the  case 
from  toe  jury.  It  is  their  duty  to  pass  upon 
the  credibility  of  the  witnesses  and  the  wei^t 
of  their  testfmony. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1118, 1126. 1148.  US3,  llOO;  1167, 
1179.  llSO,  1217,  1233,  1244,  1248,  131S-1825: 
Dec.  Dig.  I  820.*] 

4.  Ikstbitotions  Appbqvbd. 

Instructions  examined,  and  held  to  be  sub> 
Btantially  correct 

0.  Afpjeal  and  Ebros  (I  1004*)— Excessivb 

Vebdict— Evidence. 

Where  there  is  nothing  in  the  record  to  in* 
dicate  that  the  action  of  the  jury  was  In  any 
way  inflaenced  by  bias,  passion,  or  prejudice 
against  the  losing  party,  we  are  precluded  from 
setting  their  verdict  aside  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8944-8847;  Dec^  Dig.  | 
1004.*] 

ETrror  ftom  District  Court.  Oklahoma  Coun- 
ty ;  John  J.  Carney,  Judge. 

Action  by  VIra  Fltts,  by  her  next  friend, 
W.  B.  Fltts,  against  tiie  St  Lonis  ic  Ran 
FrandBCO  Railroad  Company  fOr  personal  in- 
juries.  Judgment  tor  plaintiff,  and  d^end- 
ant  brings  error.  Affirmed. 

W.  F.  Evans,  of  8t  Louis.  Mo.,  and  B.  A. 
Klelnschinldt,  of  Oklahoma  City,  for  plaintiff 
In  error.  J.  Q.  A.  Harrod,  of  Oklahoma  City, 
for  defendant  in  error. 


EANE,  J.  This  was  an  action  fmr  dam- 
ages for  personal  injuries,  commenced  by 
the  defendant  in  error  by  her  next  friend* 
plaintiff  below,  against  the  plaintiff  in  er^ 
ror,  defoidant  below.  Upon  trial  to  a  Jury 
thwe  was  verdict  tor  plaintiff,  upon  whlcb 
Judgment  was  duly  entered,  to  iw&me  which 
this  proceeding  in  error  waa  commenced. 

It  was  alleged  that  the  iMiaintiff,  a  child  (tf 
about  five  years  old,  waa  riding  wltli  her 
mother,  who  had  purchased  a  ticket  upon 
oue  of  tiie  defendant's  paasenga*  trains,  and 
that  she  waa  Injured  by  being  thrown  from 
the  seat  where  she  was  qul^y  sitting,  by  a 
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nOdn  ud  bMT7  J«rt  of  ttm  tr«ln  fbrwmM, 
tnd  Uuit  tlw  jack,  mt  doe  to  tiM  iinlfiiiw 
and  iwgMgmifw  ol  ttn  deCendaat 
iroonda  Sua  nrmwH  wbldi  wa  dSMiU  hmw- 
IU7  to  aottoe  nty  statMl  u  foUom:  (D 
Tlie  pUintlg  was  not  a  pumier*  beeaow 
■he  did  not  pvduiw  a  ttckat  and  did  not 
pay  liw  npon  tte  tnJa.  bot  was  zldlug 
free  wUi  hu  motber*  wbo  bad  purcbaMd  a 
IkkH.  ^  Then  la  not  aaffidokt  •vMeDCt  to 
itabllwh  nflgHgenfle  on  tbe  part  of  the  de- 
fendant (8)  Tbe  conzt  oried  in  certain  In- 
itracttona  given  to  tbe  Jnry.  (4)  The  verdict 
of  tbe  Jury  is  exceaslve  and  a^eais  to  bave 
been  given  onder  tbe  Influence  of  paaalon  and 
prejvdioa. 

[1]  Tbe  general  rule  Is  tbat  wbete  one  la 
on  a  passenger  train  of  a  laUroad  company, 
and  tbne  for  tbe  purpose  ot  carriage,  witb 
the  consent,  ex^ffesa  or  Implied,  of  tbn  com- 
pany, he  is  presumptively  a  paasengw.  4  El- 
liott on  Railroads  Bd.)  vol.  4,  |  1578.  In 
the  case  of  Southern  Railway  Co.  v.  Lee  (Ey*) 
101-  S.  W.  307,  10  I*  a  A.  (N.  S.)  837,  the 
court  held  that  the  fact  that  no  fare  was 
paid  for  a  child  by  tbe  person  in  cha^  of 
him  upon  tbe  train  did  not  prevent  him  from 
beln^  a  passenger,  where  be  was  riding  with 
the  knowledge  and  consent  of  the  conductor. 

[2]  The  injury  was  Inflicted  while  the  train 
was  In  motion,  running  between  two  stations. 
In  snswer  to  questions  put  to  her  on  direct 
examination,  touching  the  manner  of  tbe  in- 
jury, Mrs.  Fitta,  the  mother  of  tbe  injured 
child,  testified  as  follows:  "A.  The  train 
leapt  forward  right  hard  and  threw  her  out 
of  her  seat  *  *  *  Q.  Whereabouts  were 
you  at  the  time  that  that  Jerk  occurred?  A. 
I  am  not  positive  where  it  was  at  It  was 
aomewheres  between  and  Ardmore  however, 
somewheres  thereabouts  MadllL  *  *  *  It 
give  a  Jerk,  and  Jerked  her  ont  of  her  seat, 
and  liked  to  bave  Jerked  me  ont  Q.  Did  she 
fall?  A.  Yes,  sir.  Q.  Where  lUd  sbe  faU? 
A.  She  fell  and  strock  tbe  seat  rl^t  In  front 
of  her.  *  *  *  Q.  Yon  speak  of  tbat  Just 
being  hard.  Did  It  affect  you  sitting  In  your 
seat?  A.  I  had  a  baby  in  my  lap,  and  It  lik- 
ed to  Jerked  him  out  of  my  lap,  and  liked 
to  Jerked  my  head  oft.  Q.  Was  it  beyond  the 
ordinary  Jerk  of  a  train?  A.  Yea,  air;  I 
should  say  it  was  *  *  *  Q.  Yon  have 
been  on  trains,  haven't  yon,  and  rode  on 
trains?  A.  Yes,  sir;  a  few  times.  Q.  Yon 
have  felt  the  ordinary  and  usual  Jerk  from 
trains?  A.  Yes,  sir;  I  felt  It  that  day  until 
I  got  that  one.  Q.  Well,  did  you  ever  feel  a 
train  Jerk  as  hard?  A.  No,  sir." 

Another  witness,  a  passenger,  testified  as 
follows:  "Q.  Did  anything  happen  while  yon 
were  on  the  train  with  Mr&  Fltts  that  day  to 
Vlra  FItta?  A.  Yes,  sir;  she  got  serioualy 
hurt 'on  the  train.  Q.  Well,  explain  to  the 
Jury  now,  you  say  she  got  hart,  how  she  got 
hurt  A.  Well,  sir,  the  train  gave  a  Jerk 
and  tbrew  her  out  of  the  seat  and  struck  her 
forehead  h^e  on  the  arm,  on  tbe  seat  right 
In  Cnmt  of  her.  *  *  *  Q.  Do  yon  know  what 
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had  been  done  to  tbe  train  Just  before  tbe 
aocidant  pceorted?  A.  No^  air;  I  don'^  Q. 
Wbat?  A.  NOk  sir;  X  dont  know  what  bw- 
psoed  to  tbe  tralni  bot  It  gaTe  a  terriUa  jerk, 
and  liked  to  have  Jerked  me  off  tbe  seat  I 
was  ttlng  in  the  seat  norsing  lira.  Laudeav 
dalfl^B  baby«  and  it  liked  to  Jerked  sm  off  my 


The  contMitlon  of  counsel  tor  the  railway 
company  Is  that  tbe  foregoing  evidence  and 
other  drcnmstances  shown  by  tbe  record 
IvesHtt  a  case  Identical  in  prindple  to  St 
Louis  ft  S.  F.  Co.  T.  Oemell,  28  OkL  688. 
101  S.  W.  U26>  22  U  B.  A.  (K.  S.)  m,  and 
that  tbla  caas  mnst  be  governed  by  the  <^ln- 
ion  In  that  case.  From  an  examination  of 
tbe  many  cases  cited  by  ooonsel  for  tbe  re- 
spective partlse,  It  la  apparent  tbat  there  Is 
consldttaUe  difference  of  opinion  as  to 
whether  proof  of  tbe  Injnry  to  a  passenger, 
resulting  from  a  jerk  of  tbe  train  or  car 
wbereLn  he  Is  rldini^  raises  a  presumption  of 
negligence  against  tbe  carrier.  Bach  case, 
it  ae«na,  must  depend  largely  open  its  own 
peculiar  facts  in  applying  the  rule  of  res 
il«a  loquitur.  Whilst  there  seems  to  be  no 
well-deflned  line  of  divergence  between  pas- 
senger and  freight  train  cases,  Gbere  is  very 
little  doubt  that  tbe  rule  applied  to  the  facts 
developed  in  St  Louis  &  &  F.  R.  Oo.  v.  Qoa- 
uell,  supra,  pertaining  to  a  passenger  upon 
a  frel^t -train,  Is  supported  by  a  preponder- 
ance of  the  freight  train  cases.  The  cases 
frcHu  Missouri,  copiously  quoted  from  in  the 
opinion,  and  which  probably  Influenced  tbe 
court  more  ttian  any  others  in  reacblng  its 
decision,  are  all  freight  train  cases  and  all 
support  the  doctrine  laid  down  In  the  opinion, 
except  Ouffey  v.  H.  &  St  J.  Ry.  Co.,  63  lio. 
App.  462.  The  general  rule,  however,  is  that 
where  the  tblng  which  causes  the  accident  is 
exclusively  controlled  or  managed  by  the  car- 
rier, and  tbe  accident  is  such  as  in  the  ordi- 
nary course  of  events  does  not  happen  If 
those  who  have  the  control  or  management 
use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the 
carrier,  that  the  accident  arises  from  want 
of  care.  Gilmore  v.  Brooklyn  Heights  By. 
Co.,  «  App.  Dlv.  117,  SO  N.  Y.  Supp.  417. 
Among  the  cases  governed  by  the  foregoing 
rule  are  those  where  the  injury  arose  from 
sudden  starts,  sudden  stops,  Jerks,  Jolts,  etc 
Hie  tendency  of  the  decisions  seems  to  be  that 
if  the  Jerk  la  of  sucb  violence  that  it  It  would 
not  be  one  likely  to  occur,  or  necessary, 
In  tbe  ordinary  operation  ot  transportation, 
a  presumption  of  negligence  will  arise.  It 
has  been  held  that  a  very  violent  Jerk  of  a 
car,  resulting  In  Injury  to  a  passenger,  rals- 
es  a  presumption  of  negligence  against  the 
carrier.  Chicago  City  R.  Oo.  v.  Morse,  98  111. 
App.  662;  Evansrllle  A  T.  H.  R.  Co.  v.  Mills, 
37  Ind.  App.  598,  77  N.  B.  608;  Southern  R. 
Co.  V.  Cunnhigham,  123  Ga.  90,  50  S.  E.  9*9. 
And  that  a  violent  Jerk,  throwing  a  passen- 
ger down  and  out  of  a  car,  raises  a  presump- 
tion of  uegUgoioe  In  the  caniw.  UL  Cat 
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R.  C(h  T.  Beebe,  60  lUL  App.  8«3;  Griffin 
T.  Pactflc  Slec.  R.  Co.,  1  Oal.  App.  «78,  82 
Poc.  1084 ;  Scott  t.  Bergen  Coonty  Traction 
Co.,  63  N.  J.  IjKW,  407,  43  Atl.  1060;  Con- 
solidated Traction  Co.  y.  Ttolheimer  et  al.* 
Sa  N.  J.  Law.  474,  37  Aa  132;  Lomab  t. 
N,  T.  City  Realty  Co.,  188  N.  Y.  628,  81  N. 
B.  1169.  And  that  evidence  that  a  passenger 
standing  on  the  running  board  of  a  crowded 
car  was  thrown  off  and  killed  by  a  Jerk  suf- 
ficiently Tiolent  to  throw  standing  passen- 
gers off  their  footing  makes  a  prima  fade 
case  against  the  carrier.  Sheeron  t.  Coney 
Island  &  B.  R.  Co.,  78  App.  Dlv.  476,  79  N. 
T.  Sapp^  762.  And  that  where  a  passenger, 
while  free  from  contributory  negligence,  Is 
thrown  from  his  seat  and  Injured  while  go- 
ing around  a  curve,  a  presumption  of  negli- 
gence arises.  Fitch  v.  Tractipn  Co.,  124 
Iowa,  665,  100  N.  W.  618.  Other  cases  In 
point  to  the  same  effect  are  LavIs  t.  Wtecon- 
Bln  County  By.  Co.,  54  lU.  App.  636 ;  Dough- 
erty T.  Mo.  By.  Co..  81  Mo.  325,  51  Am. 
Rep.  230;  B.  n.  Ry.  Go.  v.  Hale,  90  Ala.  8, 
8  South.  142.  24  Am.  St.  Rep.  761;  Murphy 
V.  Coney  Island  &  B.  Ry.  Co.,  36  Hun  (N. 
T.)  199 ;  Guffey  v.  H.  &  St  J.  Ry.  Co,  53  Mo. 
App.  462 ;  Burr  v.  Pennsylvania  Ry.  Co.,  64 
K.  J.  Law.  30, 44  AtU  845. 

We  think  the  case  at  bar  belongs  to  the 
foregoing  class.  The  train  upon  which  the 
plaintiff  was  riding  was  a  passeng»  train, 
equipped  primarily  for  the  carriage  of  pas- 
smgers.  One  reasonably  may  expect  to  ride 
on  the  modem  passenger  train,  not  only  in 
conqMitative  safety,  but  with  a  cuudderaUe 
d^ree  ot  oomtort  We  venture  to  say  that 
a  railway  company,  of  which  it  could  truth- 
folly  be  said  that  a  Jeric  of  sufficient  violence 
to  throw  a  dblld  five  years  old  out  of  her 
seat  where  she  was  quietly  sitting,  and  "lik- 
ed to  have  Jerked"  two  adults  out  of  their 
'  seats,  and  "liked  to  have  Jerked  the  head 
oiT'  one  ot  them,  was  an  ordinary  occurrence, 
would  not  enjoy  the  patronage  of  the  travel- 
ing public  to  any  great  extent.  We  there- 
fore conclude  that  evidence  tending  to  show 
the  occurrence  of  a  lurch  or  a  Jerk  of  a  pas- 
senger train  of  sufficient  violence  to  throw 
from  the  seat  whereon  she  was  quietly  sit- 
ting as  a  passenger  a  child  five  years  old. 
painfully  injuring  her.  and  to  almost  throw 
from  their  seats  two  adult  passengers,  Jna- 
tlfles  an  Inference  of  some  breach  of  the 
duty  owed  to  the  Injured  person  by  the  car- 
rier, and  casta  the  onus  upon  it  of  relieving 
itself  of  responsibility  by  showing  that  the 
Injury  was  the  result  of  an  accident  which 
the  exercbse  of  due  tUll,  torealj^ti  and  dili- 
gence could  not  have  prevented. 

[8]  In  Buc^  action,  where  the  evidence  of 
tlie  plalntifl  makes  out  a  prima  facte  case, 
whl<A  Is  rebutted  1^  the  evidence  on  the 
part  of  the  carrier.  It  la  not  nrror  to  re- 
fuse to  take  the  c«m  troa  the  Jury.  It  is 
their  duty  to  pass  upon  the  credibility  <a  the 
witnesses  and  the  weight  of  their  testimony. 


[4]  We  have  exandned  the  Instructions, 
the  giving  of  which  counsel  for  defendant 
assign  as  error,  and  are  of  the  opinion  that, 
considdrlng  tb«n  In  connection  with  all  the 
other  instructtona  givoi,  they  are  substan- 
tially correct  Some  of  the  objections  ui^^ 
against  them  have  been  fully  answered  by 
what  we  have  beretofore  said ;  the  Imlanoe, 
we  think,  are  without  merit 

[B]  Whilst  the  verdict  Is  larger,  perhaps, 
than  the  members  of  the  court  would  render, 
if  sitting  as  Jnrors,  there  is  nothing  in  the 
record  to  Indicate  that  the  action  of  the  Jury 
was  in  any  way  influenced  by  any  bias,  pas- 
sion, or  prejudice  against  the  defoidant 
We  are  therefore  precluded  from  setting  the 
verdict  aside  as  excessive. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  ct  the  court  below  must  be  af- 
firmed.  All  the  Jnstlces  oonenr. 


BOEHLBR  et  aL  V.  SHORT.  (No.  4026w)t 
(Siipnme  Court  of  OMilMnna.  Vmreh  10.  in*.) 

(BfUabut  &y  ike  Oourt.) 

1.  AmUZ.  AND  BbbOB  (8  901*)— pRESENTAnOIV 
OV  EbBOB— AnTUtAIfCB. 

Brror  la  never  presQined  by  this  court  It 
must  always  be  affirmatively  shown  by  the  rec- 
ord, and,  where  thU  is  not  done,  the  Judgment 
mnat  be  affirmed. 

[Bd.  Note.— Vor  otlMr  amm,  ms  Appeal  and  Brror, 
Cent.  Dig.  il  1771,  3ST0;  Deo.  Dig.  f  Ml.*] 

0.  PUADina  (i  84*)— SUTFICMNCT— APPEAt. 

A  petition  unchallenged  by  demurrer  or 
motion,  and  against  which  do  objection  is  rais- 
ed objecting  to  the  testimony,  vVl,  when  its 
sufficiency  It  questioned  for  the  first  time  in 
this  court  on  appeal,  be  held  good  if,  by  a 
liberal  construction,  it  states,  even  though  de- 
fectively, a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  the  defendant 

[Bd.  Note.— For  otbw  eawt,  see  Ptoadlns.  Cent 
Dls.  H  BM.  <M4;  Dm.  Die  I  M.*] 

8.  PUAvnra  (1  438*)— «uiiioisitot— Onjso 

now. 

Where  there  has  been  no  appearance  In 
the  court  below  on  the  part  of  any  of  the  de- 
fendants tmtil  after  judgment  has  been  render- 
ed against  them,  objections  to  the  aufficiency 
of  the  petition  upon  the  ground  that  the  ssme 
does  not  state  facts  sufficient  to  support  the 
judgmrat  rendered  should  not  be  sostamed,  un- 
less there  is  a  total  failure  to  allege  some  mat- 
ter essential  to  the  relief  sought  nor  where 
the  aUegationB  are  simply  lacomplete,  IndeflnHe, 
or  conclusions  of  l«)r. 

[EM.  Mote.— Tor  ot&er  cusa,  hm  pl«Bdlns,  Gent. 
Dlt.  IIUB1-U77;  Dec.  DtS-  I  433.*] 

4,  MtllUOIPAZ.  COBPOBATIONB  (!  538*)  —  AS- 

SBSsiTEWT  —  Injunction  —  pErmoir  —  Bur- 

PICIENCT. 

Petition  examined,  and  held  sufficient  to 
support  the  judgment  rendered  by  the  trial 
court 

rSM  Note  —Tor  otber  gucb,  see  Knnlcipal  Oorpo- 
cent.  Dig.  ii  1194,  laSS ;  D^.  Dlt  i  6K.«3 

Brror  from  District  Oonrt,  Mntray  Oonn 
ty;  R.  HcHllIan.  Judge. 

Action  by  Nellie  Short  against  F.  G.  Hoeh- 
ier  and  another,  doing  business  as  Hoehler 
&  Gummlngs.  Judgment  for  plalntlD^  and 
defendants  bring  error.  Affirmed. 


'rer  otber 
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Warren  K.  Snvder,  Harry  Wb!te,  and  G.  A 
Panl,  all  of  Oklahoma  Gil?,  for  plaintiffi  io 
error.  Walter  B.  Latimer,  of  Sulpnur,  for  dfr 
fendant  in  error. 

KANR,  3.  This  proceeding  was  Instltnted 
hy  tbe  deteadant  In  error,  Nellie  Short,  tor 
the  porpose  of  enjoining  a  pretended  special 
assessment  wrongfully  levied,  as  she  alleges, 
against  her  property.  After  the  original  peti- 
tion had  been  filed,  plain  tiff  filed  an  amended 
petition  wherein  she  Joined  Hoehler  &  Gam- 
BOng/i,  u  parties  defendant,  alleging  that 
tber  were  the  owners  and  holders  of  the 
bonds  tamed  In  porsoance  of  said  pret«jded 
qpedal  BBseosmait  There  was  no  appear- 
ance on  the  part  of  any  of  the  defendants, 
and,  when  the  cause  was  reached  for  trial, 
file  court  below,  i^n  the  showing  made  b7 
the  plaintiff,  granted  her  the  relief  prayed 
for;  whei«Dtpon  the  plalntUCs  In  error  herein 
flled  tbelr  petitlcm  In  error  In  this  court,  to 
whldi  tbejr  attached  a  transcript  of  the  record 
for  die  poxpose  of  having  reviewed,  as  far  as 
poesibleh  the  acttoa  of  the  trial  coort  It  Is 
apparent  from  this  brief  statement  of  the 
proceedings  that  Uie  only  errora  of  which 
the  plaintiffs  in  error  can  avail  themselves 
are  snch  as  appear  upon  the  face  of  the  rec- 
ord, whidi  in  this  case  consists  of  the  petl- 
tlon  filed  by  the  plaintiff  in  the  coort  below. 

It,  I]  The  rale  Is  that  a  petition  unchal- 
lenged by  demorrsT  or  motion,  and  against 
which  no  objection  Is  raised  objecting  to 
file  bitroductioD  of  testimony,  will,  when  its 
sufficiency  Is  questioned  for  the  flnt  time  in 
a  motion  for  a  new  trial,  or  in  this  court  on 
appeal,  be  held  good  if,  by  a  liberal  omstrue- 
Hon,  it  states,  even  though  defecUvely,  a 
cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant;  and  sudb  objection 
should  not  be  sustained,  unless  there  Is  a 
total  failure  to  all^  some  matter  essential 
to  the  relief  aou^t,  nor  when  the  allegations 
are  simply  incomplete,  indefinite  or  conclu- 
slfflis  of  law. 

[1]  Error  Is  never  presumed  by  Uils  court 
It  must  always  be  affirmatively  shown  by 
the  record,  and,  where  this  la  not  done,  the 
Judgment  must  be  affirmed.  Hall  v.  Bruner, 
127  Fae.  256.  In  another  case  Wass  t.  Ten- 
Den^Stribling  Shoe  Ga,  8  OU.  1IS2,  41  Pac. 
830,  it  was  held  that  "a  petition  attacked  for 
the  first  ttme  in  the  Supreme  Court  for  the 
reason  that  it  does  not  state  tects  sufllctent 
to  ctmstitate  a  cause  of  action  will  be  liberal- 
ly construed,  in  order  to  uphold  the  judg- 
ment rendered  in  the  trial  court** 

[4]  By  applying  the  foregoing  rule,  we 
think  the  petition  is  snfllclent  to  support  the 
Jnd^ent  rendered.  Counsi^  for  plaintiff  in 
error  refer  to  the  Street  Improvement  Laws 
of  the  state  cite  several  aath<HltieB  constm- 
ing  the  same,  and  quote  from  one  of  them  as 
fidlows:  *'Wben  a  majority  of  the  property 
owners  m  any  street  or  part  of  a  street  of 
not  lees  than  2^000  feet  in  length  have  duly 
petlttcmed  the  city  council  of  a  city  of  the 
first  class  to  pave  such  street,  or  part  there- 
of* with  material  used  for  standard,  paving, 


designating  the  same,  and  said  council  hav^ 
lug  proceeded  to  pave  such  street  in  accord- 
nnce  with  the  prayer  of  such  petition,  no  ree- 
olutioD  or  notice  of  intention  to  pave,  or  pub- 
lication thereof,  being  required,  such  im- 
provement will  not  he  resti'ained,  or  the  pow- 
er of  equity  permitted  to  be  invoked,  to  stop 
snch  improvement,  on  account  of  Irregulari- 
ties Id  the  procedure  subsequent  to  the  pres- 
entation of  the  petition  as  provided  by  law, 
when  there  is  neither  any  allegation  nor 
proof  as  to  fraud,  or  that  the  party  com- 
plaining sustains  any  specific  injury  on  ac- 
count thereof  or  that  there  was  reason  to 
believe  that  there  would  have  been  a  lees 
bid  for  such  paving,  especially  wh«i  the  com- 
plainant never  protested  against  said  con- 
tract, or  sou^t  to  have  sudi  irregularities 
or  defecte  remedied,  corrected,  or  amended 
before  said  council,  and  afterwards  stood  by 
and  permitted  the  contractor,  without  warn- 
ing or  protest,  to  proceed  under  said  con- 
tract or  undertaking,  prejudicing  faimaelf  by 
an  outlay,  and  partially  completing  same  by 
making  a  part  of  such  inuprovement"  Panl- 
sen  V.  City  of  Rl  Reno  et  aL,  22  Okl.  9S 
Pac.  958.  Such  undoubtedly  is  the  rule  in 
street  Improvement  cases.  But  In  the  instant 
case  tiiere  Is  nothing  In  the  petition,  cfmstro- 
Ing  it  liberally  In  order  to  support  the  Judg- 
ment rendered  below,  that  would  mrrant 
the  court  in  Inferring  that  the  city  authori- 
ties, in  doing  the  acts  of  which  the  plaintiff 
complains,  were  pretending  to  act  by  virtue 
of  the  street  improvement  laws,  or  attempt- 
ing to  proceed  in  accordance  with  their  pro- 
visions. On  the  contrary,  the  petition  al- 
leges that  what  the  city  authorities  did  In 
the  premises  was  contrary  to  law,  and  con- 
stituted wrongs  and  torts  against  the  plain- 
tiff and  her  property,  that  their  acts  greatiy 
depreciated  the  value  thereof,  and  that,  by 
reason  of  said  wrongs  and  torts  on  the  part 
of  said  city  authorities,  there  is  an  attempt- 
ed assessment  idiarged  up  against  plaintiff 
and  the  said  two  lots,  amounting  to  the  sum' 
of  $584.10  on  one,  and  $257.70  on  the  other 
lot  It  was  further  alleged  that,  by  reason 
of  said  wrongs  and  torts,  she  cannot  get 
into  her  said  property  with  a  wagon  or 
vehicle,  as  formerly,  and  that  said  alleged 
assessment  Is  not  a  legal  charge  against  her 
said  property,  as  the  same  has  not  been  ben- 
efited, and,  if  allowed  to  stand,  will  con- 
fiscate said  property.  The  petition  further 
alleges  that:  "Said  assessments  are  not  Just 
or  legal,  and  the  same  are  a  cloud  on  the 
title  of  plaintiff's  two  said  lots  and  void,  and, 
If  said  defendants  are  not  enjoined,  they  will 
sell  plaintlfTs  said  lots  and  put  her  and  her 
children  out  of  tbelr  home,  and  that  said  de- 
fendants are  threatening  to  sell  said  lots  and 
plaintiff's  said  home  and  put  her  and  her 
children  out  of  their  home,  and  will  do  so 
if  they  are  not  enjoined  by  this  court.  That 
said  alleged  grading  assessments  and  charges 
and  lien  against  plaintiff's  said  lots  are  In 
violation  of  the  United  States  and  sUte  Con- 
stituuons  and  laws  of  th^^gf^^;  GoOg 
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It  li  true  tittt  a  sreat  suuiy  of  tbe  fm- 
golng  aUegationa,  and  many  more  to  the 
Mune  effect  not  herein  noticed,  are  merely 
oondoMons  of  law;  bat,  as  bereinbefore 
pointed  out,  objectiona  to  the  petition  In  the 
drcnmatancee  of  this  case  "shoald  not  be 
aostalned,  unless  there  Is  a  total  fallnxe  to 
allege  some  matter  essential  to  the  relief 
sought,  or  when  the  allegations  are  Blrapiy 
Incomplete  Indefinite,  or  craiclnsions  of  law." 
Assuming,  as  we  must,  tbat  the  allegations 
of  the  petition  are  true.  It  would  be  difficult 
to  concave  a  more  wanton  and  flagrant  di» 
regard  of  tba  rights  of  the  plaintiff  than  It 
discloses. 

We  thlnlc  the  Judgment  of  the  court  below 
ought  to  be  affirmed.  It  is  so  ordered.  All 
the  Justifies  concur. 


SCOTT  V.  JACOBS  et  al.   (No.  8361.)  f 
(Supreme  C!oart  of  Oklahoma.  March  24, 1014^ 

(Svliabus      *^  Court.) 
InnxANS  ft  ALLonnsKTS— Dbath  or  Al- 

LOTTEE-^KTOLTmOM  OW  AlXOTMXHI. 

Wheret  on  August  16,  1899,  a  dal7  en* 
rolled  citlien  of  the  Creek  Nation  died  at  tiw 
age  of  two  yean,  before  receiving  her  allotmeDt, 
leaving  ber  surviving  a  father  and  a  sister,  bom, 
not  of  the  father  but  of  the  same  mother,  all 
titixena  of  the  Creek  Nation,  Md,  the  CSreek  law 
of  descent  and  dietribution  governed  the  devolu- 
tfon  of  the  allotment,  aa  directed  by  section  28 
of  the  Original  Agreement,  ratified  May  2S, 
1901,  and  that  the  father  as  the  "nearest  rela- 
tion''^ inherited  tSn  land  In  fee  to  the  ezdiuiw 
of  the  balC-^ter. 

[Ed.  Note.— For  other  cases,  see  Indians* 
Cent  Dig.  i  49;  Dea  Dig.  1 16*] 

Error  from  District  Court,  Hughes  Coun- 
ty ;  John  Carutliers,  Judge. 

Action  by  Agnes  Scott,  by  her  guardian, 
against  John  A.  Jacobs  and  others.  Judg- 
ment for  defendants)  and  plaintiff  brings  er- 
ror. Affirmed. 

Lewis  O.  Lawson,  of  Holdenvllle,  for  plain- 
tiff in  error.  Uann.  Rogers  A  Hanls,  of 
EloldaivUl^  for  defendants  in  error. 

TUBNBB,  J.  On  September  27,  1009,  In 
the  dlstrl<^  court  of  Hughes  county,  Agnes 
Scot^  by  her  guardian,  sued  John  A.  Jacobs, 
Barney  T^ier,  Samuel  G.  Start,  and  Bfory 
B.  Start  to  dear  ber  tttte  to  160  acres  of 
land  known  as  the  allotmoit  at  Leona  ^ger, 
aUeglns  herself  to  be  the  sole  heir  of  said 
Leona,  who  was  deceased.  Pending  the  liti- 
gation In  the  trial  court,  Agnes  Scott  died, 
and  the  cause  was  revived  In  the  name  of 
her  execntor.  Later  Samuel  O.  Start  died, 
and  tile  cause  was  there  revlTed  against 
Mary  B.  Start,  bis  administratrix.  There 
was  trial  to  the  conrt  upon  sgreed  state- 
ment of  t&cts,  and  Judgment  fOr  defendants, 
and  plaintiff  brings  the  case  here. 

The  t&ets  are  that  Leona  Tb^er,  a  duly  en- 
rolled citizen  of  the  Greek  Nation,  on  August 
16,  1899,  died  at  the  age  of  two  years,  and 


before  recelTliis  liar  aTlotwat  IttTiag  ber 

sorvivlng  her  father,  Barney  Tiger,  and  ttw 
plaintiff,  Agnes  Scott,  a  half-otster  or  th* 
child  of  her  deceased  moQier,  Fannie  Scottp 
by  a  former  bosband  aXL  dn^  enrolled  dti- 
sens  of  the  Ore^  Natbm;  tiiat  on  Novonber 
18,  1001,  certificate  of  allotment  Issued  to 
Leona,  and  on  July  26,  1904,  a  patmt  to 
her  heirs;  that  <m  September  29,  1906,  con- 
ceiving himself  to  be  her  sole  heir  under  th« 
Creek  laws  of  descent  and  distribution, 
which  it  is  agreed  governs  the  devolution  of 
this  allotment,  her  father  sold  and  by  war- 
ranty deed  conveyed  the  land  to  defendant 
Jolin  A  Jacobs,  who,  later,  in  the  same  man- 
ner, conveyed  it  to  defendants  Samuel  G.  and 
Mary  E.  Start  It  is  assigned  that  the  court 
erred  when  he  applied  the  law  to  the  facts 
stated  and  held  that  Barney  Tiger  was  the 
sole  heir  of  the  allottee,  and,  as  each,  his 
grantees  were  entitled  to  the  land.  Not  so, 
as  Leona  Tiger  was  enrolled  and  died  before 
receiving  ber  allotment,  she  died  seised  of 
no  inheritable  estate  therein  (Sanders  v.  San- 
ders, 28  Okl.  69,  117  Pa&  338),  and  as  no 
res  existed  for  the  law  to  take  hold  of  un- 
til November  18,  1901,  the  date  of  her  cer- 
tificate of  allotment  (Brady  v.  Slzemore  et 
al.,  33  Okl.  169,  124  Pac.  615),  and  as  this 
was  Intermediate  the  date  of  the  ratification 
of  the  Original  and  Supplemental  Greek 
Agreements,  counsel  are  right  when  they  say 
that  the  Greek  laws  of  descent  and  distribu- 
tion govern  the  devolution  of  this  allotment, 
being  directed  to  apply  by  section  28  of  said 
Original  Agreement  ^1  Stat  869,  a  676) 
ratified  May  25,  1901.  At  the  time  of  the 
creation  of  the  res  the  law  provided  (sec- 
tion 6):  "Be  it  further  enacted  that  If  any 
person  die  without  a  will,  having  property 
and  children,  the  property  shall  be  equally 
divided  among  the  children  by  disinterested 
persons,  and  In  all  cases  where  there  are  no 
children  the  nearest  relation  shall  inherit 
the  property."  Laws  Muskogee  Nation  1880, 
p.  132.  At  that  time,  her  mother  having 
died  before  her,  that  her  father  was  her 
"nearest  relation,"  wittiln  the  contemplation 
of  said  section,  is  no  longer  an  open  ques- 
tion In  this  Jurisdiction.  De  Graflenreld  r. 
Iowa  Land  &  Trust  Co.,  20  Okl.  687,  99  Pac. 
624;  Bamett  v.  Way  et  aL,  29  OkL  780,  119 
Pac.  418;  Hooks  t.  Kennard,  28  OkL  467, 
114  Pac.  744. 
Affirmed.  All  the  Justices  concur. 


JONES  et  aL  v.  BENNETT.   (No.  SS80.)  t 

(Supreme  Conrt  of  Oklahoma.    March  IOl 
1914.) 

(ByXlabiit  hy  the  Court  J 

1.  Appeal  and  Ebbob  (S  1040*)— Habiclbss 
Ebrob— EuuNO  ON  Demuebeb. 

Where  a  seneral  demarrer  Is  directed 
against  a  petition  and  overruled,  whereupon 
the  plaintiff  fflea  an  answer,  and  thereafter,  by 
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leare  of  ooortr  ttte  idaintlff  ffles  u  amended 
petition  to  conform  to  the  proof,  to  the  ntf- 
□denc7  of  which  no  objection  le  made,  the  ac- 
tion of  the  court  in  overruling  the  demurrer 
to  the  original  petition  ie  not  subject  to  review 
tqr  the  Supreme  Court. 

TEA.  Note. — ^For  other  cases,  eee  Appeal  and 
Error,  Cent.  Dig.  H  4089-1106;  Dec.  Dig.  J 
1040^1 

2.  FbAUDS,  STATDTE  of  (I  58«>-O0NTaAOT  TO 

A  contract  to  make  a  lease,  even  though 
die  lean  mnet  be  in  writing  in  order  to  con- 
form to  the  itatnte  of  franas,  need  not  be  in 
writii«. 

[Ei.  Mote.— For  odier  cases,  see  Fraoda, 
Statute  of,  Cent  Dig.  SS  90,  91;  Dec  Dig.  { 
58.*] 

a.  Frauds,  Statute  of  (|  53»)— Pakol  Lease. 

A  parol  lease  of  real  property  for  the  pe- 
riod of  one  year  does  not  come  within  the 
statute  of  ^ada  (section  941,  Bev.  Laws  Okl. 
1910),  regardless  of  whether  the  term  of  the 
lease  commeoces  in  preesecti  or  in  futuro. 

[Ed.  Note^For  other  cases,  see  Frauds, 
Sutnte  of.  Cent  Dig.  »  89.  80,  92;  Dec  Dig. 
8  63.1 

4.  Affbal  and  Eheob  (I  1170*)  — Habiojbss 
Eerok. 

By  section  4344,  Wilson's  Bev.  A  Ann.  St 
1908,  we  are  required  to  disregard  any  errors 
wUch  do  not  affect  any  of  the  aabstantlal  righu 
of  the  losing  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4032,  4006,  407&,  4098, 
4101,  4454,  454CHi546;  Dec  Dig.  |  U70.*] 

Error  from  OoVBty  Ckmrt;  TlUman  Oonnt? ; 
T.  B.  Oampbeu,  Judge. 

Action  by  W.  R.  Bennett  egaiiut  a  W. 
Jones  and  D.  D.  Shofner  as  Indlvldtials,  and 
Jones  &  Shotoer,  copartners,  composed  of  0. 
W.  Jones  and  D.  D.  Shofiwr.  Judgment  for 
plalnUfl,  and  defendants  bring  error.  Af- 
firmed. 

O.  B.  Rlegel,  of  Snyder,  and  Sam  Johnson, 
of  Tishomingo,  for  plaintiffs  in  error. 
Uonnts  &  DaTl^  of  Frederick,  and  Oray  & 
HcVay,  of  OUahoma  City,  for  defendant  In 
error. 

KANE,  J.  This  was  an  action  for  damages 
for  breach  of  contract,  commenced  by  tlie  de- 
Itedant  In  error,  plaintiff  below,  against  the 
plaintUf s  In  error,  defendants  below,  Indlvid- 
nally  and  as  partnera.  The  parties  hereafter 
will  be  called  plataittff  and  defendants  re- 
spectively as  they  were  designated  In  the 
court  below.  The  allegations  of  the  petl- 
tloo  as  to  the  nature  of  the  contract,  out 
of  which  the  controversy  arose,  are  to  the 
effect  that  the  plaintiff  and  defendants 
entered  Into  a  verbal  contract,  whereby  It 
was  agreed  that,  if  the  plaintiff  would  con- 
struct a  certain  store  building  In  the  town  of 
Ttpttm,  Obi.,  the  def«idant  would  agree  to 
teat  said  store  bnlldlng  for  one  year,  in  order 
to  nm  and  carry  on  a  hardware  business 
therein,  and  wotild  agree  to  give  the  plaintiff 
I  position  in  said  store  as  clerk  for  one  year, 
at  a  salary  of  $80  per  mMiOi.  Plaintiff  fur- 
ther allocs  that,  in  pursuance  of  said  agree- 


ment,  he  eompleted  said  bnUdlng  and  per- 
formed an  the  conditions  preoedoit  on  his 
part,  but  that  the  defendant  failed  and  vsfos- 
ed  to  accept  said  bnlldlng  and  plalntiUTs 
perstmal  service  pursuant  to  said  ocntzact; 
whwefore  he  prayed  judgment.  After  a  da- 
mnrrer  to  the  petitUm  had  been  ovomled,  the 
defendant  filed  an  answw  condstlng  of  a 
general  denial  and  a  spedflc  doiial  of  the 
existence  of  a  partnership  and  that  said  al- 
leged contract  was  at  any  time  made.  After 
the  plaintiff  Introduced  his  eridence  and  rest- 
ed, the  defteidant  offered  no  evidence,  and 
the  court  permitted  the  plaintiff  to  amend 
bis  petition  to  confimn  to  the  proof ;  where- 
upon  the  plaintiff  filed  ah  amended  petition, 
setting  forth  his  entire  cause  of  action  In 
conformity  with  the  relief  granted;  where- 
upon the  jury  returned  a  verdict  for  the 
plaintiff  In  the  sum  of  $400,  upon  which  judg- 
ment was  duly  entered,  to  reverse  wUdi  this 
proceeding  In  error  was  commenced. 

The  grounds  ot  reversal  as  stated  by  coun- 
sel in  their  brief  are  as  follows:  (1)  The 
court  erred  in  overruling  the  demurrer  to 
plaintltTs  petition ;  (2)  the  court  erred  in  re- 
fusing to  instruct  the  jury  to  return  a  verdict 
for  the  defendant ;  <3)  the  verdict  of  the  jury 
is  contrary  to  law  and  the  evidence ;  (4)  the 
court  erred  In  permitting  plaintiff  to  file  an 
amended  petition  after  plaintiff  rested  his 
case;  and  (5)  the  court  erred  in  submitting 
the  seventh  instruction  to  t3ie  jury. 

[1  ]  After  tbe  demurrer,  whidi  was  directed 
against  the  original  petition,  was  overruled, 
the  defendant  answered  to  the  merits.  Fil- 
ing a  plea  to  the  merits  after  a  demurrer  is 
overruled  Is  a  waiver  of  the  demurrer.  O.,  C 
&  B.  F.  Ry.  Co.  V.  Washington,  49  Fed.  347,  1 
a  C.  A.  286.  As  the  amended  petitl<m,  to  the 
sufficiency  of  Which  no  objection  was  made, 
superseded  the  original  petition,  the  action 
of  the  court  in  overruling  the  demurrer  to 
the  original  petition,  even  If  erroneous,  could 
not  affect  any  of  the  substantial  rights  of 
the  defendant,  and  therefore  could  not  be 
held  to  constitute  reversible  error.  Brown 
V.  Brown,  71  Neb.  200,  98  N.  W.  718,  115  Am. 
St  Rep.  668,  8  Ann.  Caa.  632 ;  Palmer  v.  Hart- 
ford Dredging  Ca,  73  Conn.  182,  47  Atl.  126; 
FideUty,  etc,  Co.  v.  Nlabit,  IIB  Oa.  316,  46 
S.  B.  444. 

[2]  Counsel  in  their  brief  present  their  sec- 
ond assignment  of  error  as  follows:  "We  be- 
lieve that  a  fair  interpretetion  of  the  petition 
Is  to  the  effect  that  the  plaintiff  intended  to 
set  out  a  cause  of  action  for  damages  for  an 
alleged  breadi  of  a  contract  whereby  the  de- 
fendant leased  a  building  which  plaintiff 
was  about  to  construct  in  tbe  new  town  of 
Tipton  for  the  period  of  one  year  from  its 
completion  and  employed  plaintiff  as  a  dark 
fbr  one  ysar  tor  tbe  sum  of  $60  per  month. 
*  •  •  The  allegation  is  not  that  the  de. 
fendant  had  rented  the  building,  but  that  ha 
would  agree  to  rent  tbe  same.   Our  position 
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Is  tbat  there  coold  be  no  action  against  the 
defendants  for  breach  of  the  rental  agree- 
ment so  long  as  the  rental  agreement  had  not, 
In  fact,  been  made." 

As  we  understand  the  pleadings,  the  verbal 
contract  related  to  a  future  agreement  to 
lease  the  building  which  was  to  be  erected  by 
the  plaintiff  for  the  period  of  one  year,  and  to 
employ  him  as  a  <derk  for  the  same  period,  at 
a  stipulated  salary  per  month,  and  the  breach 
■consisted  in  the  refusal  of  the  defendants  to 
ienter  into  the  latter  agreement.  Such  a  con- 
tract la  not  invalid  because  not  in  writing. 
Counsel  continues:  "There  is  another  con- 
clusive reason  why  the  demurrer  should  have 
been  sustained:  The  petition  on  Its  face 
ahowB  that  the  contract  sued  upon  comes 
dearly  within  the  statute  of  frauds." 

As  stated  above,  the  verbal  contract  la  not 
a  contract  to  make  a  lease,  and  to  employ  the 
plaintiff,  but  Is  a  contract  based  on  a  valid 
and  indepaident  consideration  to  make  an- 
other contract  on  the  happening  of  a  cer- 
tain ev^t,  to  wit,  the  completioli  of  the  build- 
ing by  the  plaintiff.  A  contract  to  make  a 
teaae^  even  though  tiie  lease  must  be  In  writ- 
ing In  order  to  conform  to  the  statute  of 
frauds,  need  not  be  in  writing.  Tillman  t. 
FuUer,  13  Mich.  122. 

CS]  Moreover,  In  construing  subdlvialous  1 
and  2  of  the  statutes  of  fraud  (section  941, 
Bev.  Laws  1910),  by  virtue  of  which  counsel 
contend  that  the  lease  Ittvolred  herein  is 
void,  this  court.  In  a  recent  oidniOB,  tuHi  that 
sabdlvldon  1  applies  to  agreements  other 
than  'those  relating  to  land ;  and  sabdivlslon 
B  gffvenis  with  reference  to  agreements  con- 
cemlng  real  estate,  and,  If  antib  parol  agree- 
ment is  for  the  lease  of  real  property  for  a 
longer  period,  term,  or  duration  than  one 
year,  tben  it  is  within  the  statute  of  frauds, 
but,  If  such  parol  agreement  is  tor  ttie  leaslns 
of  real  property  for  the  term,  doratlon,  or 
period  of  one  year  or  less,  tt  does  not  come 
wltUn  the  statute  of  frands,  regardless  of 
whether  the  term  of  lease  commenced  in  prae- 
sentl  or  In  fatoro.  Sullivan  t.  Bryant,  186 
Pat  412. 

Tbe  court  below  did  not  abuse  its  discretion 
in  permitting  plaintiff  to  file  an  amended 
petition  In  eonf  ormlty  with  the  prooC.  Sec- 
tion 6679,  Gomp.  Laws  1909  (section  4T90, 
Bev.  Laws  1910) ;  Willett  v.  Johnson,  18  Okl. 
663.  76  Pae.  174 ;  Snyder  t.  Bosenbaum^  216 
U.  S.  261,  SO  Sup.  Ct.  73,  64  L.  Ed.  186. 

[4]  We  have  examined  the  other  assign- 
ments of  error,  and  find  nothing  in  the  rec- 
ord to  indicate  that  any  action  of  the  trial 
court  affected  any  of  the  substantial  rights  of 
the  defendant  By  section  4344,  Wilson's 
Bev.  Laws  1003,  we  are  required  to  disregard 
any  errors  which  do  not  affect  any  of  the 
substantial  rights  of  the  losing  party.  Mul- 
len V.  Tbaxton,  24  OkL  643,  104  Pac.  360. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed.  All  the  Justices  concur. 


FIRST  STATE  BANK  OF  DUBANI  t. 
SMITH.   (No.  3863.) 
(Supreme  Court  of  OUahoma.  Apdl  14,  1914.) 

1.  ATTAOHUnT  -(I  47*HGBOuin>s-']rBAin>u- 

XJCNT  CONVKTANCS— BUBDEN  OF  PBOOF. 
In  order  to  sustain  an  attachment  issued 
upon  the  ground  that  the  defendant  has  dispos- 
ed of  his  property  with  intent  to  defraud.  Un- 
der, or  delaty  his  creditors,  the  tutant  to  de- 
fraud must  be  eatablished  by  the  parson  who  al- 
leges such  intent 

[Ed.  Note.— For  other  cases,  see  Attadiment, 
Cent  Dig.  H  120,  861-876;  Dec  Dig.  i  47.*] 

2.  Attachuent  (I  44*)— QaouNne— Fbaudu- 

UNT  CONVKTAHCB— PlKRBBIHO  OBBVITOB. 

Such  fraudulent  intent  will  not  be  inferred 
from  a  finding  of  tb«  trial  court  to  the  'effect 
tbat  the  defendant  disposed  of  bis  property  for 
the  purpose  and  with  the  intent  to  prefer  one 
creditor  over  the  others,  and  with  the  Intent  to 
delay  the  collection  of  fuaintifCB  dalm  until  aft- 
er the  payment  of  die  indebtedness  due  the  pre- 
ferred claimant 

[Ed.  Note.— For  other  cases,  see  Attadiment, 
Cent  Dig.  I  UO;  Dec.  Dig.  }  44.*] 

3.  ATTAomanx  (|  44«)— Qbouhds— Fbabdd- 
ucNT  CoNvsTAHOB— PasnsuRo  Gbbdctob. 

In  the  abaence  of  statutory  provisions  to 

the  contrary,  a  debtor,  though  in  failing  drcom- 
stances,  may  prefer  one  or  more  of  his  credi- 
tors to  the  exclusion  of  the  rest  ai^  such  pref- 
erence is  not  in  itself  sufficient  to  sustain  an 
attachment  upon  the  ground  that  the  defendant 
has  disposed  of  his  property  with  the  intent  to 
defraud,  hinder,  or  delay  lus  creditors. 

[Ed.  Note.— For  other  cases,  see  Attschment, 
Cent  Dig.  I  UO;  Dec  Dig.  S  44.*] 

Error  from  District  Court,  Bryan  Countr ; 
Summers  Hardy,  Judge. 

Action  by  the  Birst  State  Bank  of  Dorant 
against  Ol  H.  Hardin  Smith.  Judgment  for 
defendant,  and  plaintiff  briqpi  errw.  Af- 
firmed. 

Utterback.  Hayes  &  MacDonald,  of  Dnr- 
ant,  and  BurwelL  C&rodcett  &  Johnson,  of 
Oklahoma  City,  for  plaintiff  In  error.  0.  G. 
Hatcbett.  of  Durant,  for  defmdant  In  er- 
ror. 

KANE,  J.  This  was  an  action  upon  a 
promissory  note,  commenced  by  the  plaintiff 
In  error,  plaintiff  below,  against  the  defend- 
ant in  error,  defendant  below.  Upon  the 
commencement  of  the  action  the  plalntifl 
caused  a  writ  of  attachmmt  to  be  issued, 
which  was  levied  upon  certain  real  estate  as 
the  property  of  the  defendant  The  ground 
of  attachment,  as  stated  In  the  affidavit,  ia 
"tbat  said  defendant  has  assigned,  removed, 
or  disposed  of,  or  is  about  to  dl^ose  of,  his 
property,  or  a  part  thereof,  with  the  Intent 
to  defraud,  hinder,  or  delay  his  creditors." 

There  was  no  controversy  over  the  defend- 
ant's liability  on  the  note  sued  upon;  but 
issue  was  joined  on  the  attachment  feature  of 
the  case  by  a  motion  to  dissolve  the  same, 
upon  the  grounds:  "(1)  That  the  defoidant 
denies  that  he  has  sold,  or  is  about  to  sell, 
transfer,  and  disctose  of,  bis  property,  or  any 
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part  thereof,  with  the  intent  to  binder,  de- 
lay, and  defeat  bis  cieditora  in  tbe  coUec- 
tloii  o£  thetr  ftlaJTPii  agaXDSt  binii  and  dw^w 
eacb  and  every  ground  tor  attacbmuit  aUeged 
by  the  plalntlfl^  and  every  part  thereof.  (2) 
Defendant  says  that  dnee  tbe  ming  bis 
Orat  motion  to  dlsolre  tbe  attachment  soea 
out  bo^  tbat  be  has  ascertained  ttiat  the 
plaintiff  has  had  attached  herein  certain 
lands  formerly  owned  by  this  defendant  in 
Marshall  coonty,  OkL;  tbe  same  bdng  de* 
sczibad  as  follows:  •  •  •  a?hat  said  prop- 
erty Is  not  properly  attached.  Defendant 
says  that  on  tbe  28th  day  of  April,  191C^ 
l^lor  to  the  date  of  tbe  levy  of  said  at^ 
tachment  tbat  he,  by  warranty  deed,  for 
a  valuable  consideration,  conveyed  the  said 
real  estate  to  Mrs.  M.  B.  Stevens,  of 
Cooke  coon^,  Tex.,  and  that  at  the  date  of 
tbtt  levy  of  tlM  attadunent  herein  be  bad  no 
Interest  In  the  said  real  estate,  and  there- 
fore the  same  is  not  subject  to  attachment 
for  tbe  debts  of  this  d^endant" 

After  the  parties  had  Introduced  all  of 
thdr  testimony  and  rested,  the  court  made 
the  following  flndlngs  of  tact  and  condosionB 
taw: 

"In  this  case  the  execution  ot  tbe  note 
set  ont  in  plaintUFs  petition  is  admitted, 
and  there  Is  no  controversy  as  to  the  amount 
due  on  said  note;  at  tbe  beginning  of  this 
salt  i^aiiMElff  filed  an  affidavit  for  an  attadi- 
mmt  against  tbe  pnq?erty  ut  defendant, 
Smith,  upon  the  ground  fbat  said  defendant 
had  asdgned,  ranoved,  or  disposed  of  or 
waa  about  to  dbause  of  bis  property,  or  a 
part  tberet^  with  tbe  intent  to  defiand,  bin- 
dw,  and  delay  his  credltora 

"mie  proof  shows  that  defmdan^  O.  B. 
Hardin  Sndtb.  was  president  of  the  Durant 
Sttite  Bank  of  Durant,  OkL.  and  that  said 
bank  was  In  a  failing  condition,  and  was  In 
the  bands  of  the  state  bank  commissioner 
and  tliat  defendant,  Smith,  was  indebted  to 
said  bank  in  a  som  in  excess  of  $35,000; 
that  be  was  also  Indebted  to  1^  plalntlfr  In 
the  amount  sued  for  in  this  case,  and  was 
under  liaUlifcy  to  otiier  xtersona.  The  proof 
also  shows:  That  at  said  time  tbe  defendant 
waa  wholly  insolvoit,  and  was  unable  to 
pay  off  and  discharge  all  of  bis  Indebtedness. 
That  he  had  made  promises  at  various  times 
to  tbe  plaintiff  in  this  case  to  pay  the  amount 
doe,  but  had  fiiiled  to  make  said  payments 
according  to  bis  promise^  and  that  mi  tbe 
28tti  day  of  April,  1910.  be  execated  a  con- 
veyance, transferring  to  Mrs.  M.  B.  Stevens, 
who  bears  Ibe  relationship  to  said  defendant 
of  aunt  by  marriage,  conveying  to  said  aunt 
all  of  tbe  real  estate  owned  by  the  defendant 
in  Bryan  and  Uaraball  counties  in  tbe  state 
of  Oklahoma.  Tbat  there  was  an  agreed 
value  between  tbe  defendant  and  his  said 
aunt  of  said  proper^  at  $10,000.  wbicb  said 
defmdant  rec^ved.  thereapcai  delivering  tbe 
deed.  Tbe  prottf  also  shows  that  said  aunt, 
in  addlUon  to  the  $1(^000,  paid  for  the  traus- 
ta  of  said  real  estate  paid  in  at  the  Okla- 


homa State  Bank  or  the  said  l^ank  onnmis* 
sioner,  to  be  wi>lied  on  the  UaMllty  of  the 
defendanl^  the  Oklahoma  State  Bank,  and 
the  sum  of  $25,000  In  money. 

"The  court  finds  from  the  testimony  the 
facts  Just  stated,  and  finds,  further,  that  said 
deed  was  executed  with  the  purpose  and  in- 
tent on  the  part  of  Uie  defoidant,  Smith,  to 
pr^er  the  Indebtedness  doe  the  Oklahoma 
State  Bai^  and  to  procure  a  payment  there- 
of prior  in  time  and  ahead  of  tbe  plaintiff 
and  otba  creditors,  and  with  tbe  intent  to 
delay  tbe  collection  (MC  plalntilf  s  claim  uor* 
til  after  the  payment  of  tbe  indebtedness  due 
tbe  Oklahoma  State  Bank.  Tbe  attachment 
in  this  case  issued  on  the  29th  day  of  April, 
which  was  one  day  after  the  execution  of  the 
deed  &ttlth  to  bis  aunt,  and  said  deed  was 
not  placed  of  record  until  the  30th  day  et 
April,  V310,  at  8  o'clock  p.  m.,  which  was 
anbseqnoit  to  tbe  levying  of  the  .  written  at- 
tachment herdn. 

"Tbe  court  finds,  as  a  matter  of  law,  that 
the  levy  of  the  attachment  only  reat^d  sudb 
interest  as  the  defendant,  Smith,  had  at 
tbe  time  of  tbe  levy,  and  at  that  time  Mra 
Stevens,  the  aunt  of  said  defendant;  bad  pnx^ 
chased  said  property,  paying  for  same  by 
cash  at  the  agreed  price;  and  Uieie  Is  no 
evidence  tending  to  show  that  the  price 
agreed  upon  was  any  more  or  leas  than  the 
actual  value  of  said  property.  It  is  the  Judg* 
ment  of  said  court  tbat  the  levy  of  the  a^ 
tachment  should  be  rendoed  in  ftivor  of  tfae 
plaintiff  for  the  amount  sued  fOr. 

"There  la  no  proof  in  the  record  of  any 
other  IndebtedneoB  except  tbe  claim  of  the 
plaintiff  In  this  case,  and  tbat  shown  to  be 
due  the  Oklahoma  State  Bank,  and  the  <»urt 
in  his  finding  intended  to  find  tbat  the  de- 
fendant. Smith,  bad  sold  bis  prc^erty  for  tbe 
purpose  of  delaying  the  collection  of  idaln- 
tiff*s  daim,  and  until  aftor  tbe  Oklahoma 
State  Bank  had  collected  Its  Indebtedness.*' 

Whereupon  this  proceeding  in  enor  was 
oommenoed  to  review  Ibe  action  of  the  trial 
court  in  dissolving  the  attachment 

Hie  ccmtottions  of  counsel  for  plaintiff  in 
mor  are  to  the  effect  Q.)  that,  the  ground 
for  attachment  set  forth  In  Oie  affidavit  be- 
ing sustained  by  tbe  evidence  and  1^  Uie 
findings  of  the  court;  therefore  it  was  er- 
ror for  tbe  court  to  hold  that  the  defendant 
oould  set  w  aa  a  ground  for  discharging  the 
attachment  tbat  the  real  estate  upon  which 
the  ord»  of  attachment  was  levied  was  not 
bis.  but  belonged  to  a  third  person ;  the 
deed  executed  by  tbe  defendant,  and  which 
waa  recorded  on  the  30tb  day  of  April,  1910, 
took  precedence  and  priority  over  the  attach- 
ment which  was  levied  on  the  29th  day  of 
April.  1910,  or  one  day  prior  to  tbe  recording 
of  the  deed. 

[1-3]  We  cannot  concede  the  iwemlse  of 
counsd  that  the  ground  of  attachment  est 
fbrth  in  the  affidavit  was  sustained  19^  the 
evidence  and  the  findings  of  the  court  Aa 
we  view  the  evidence  and  the  findings  of  the 
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court,  ttie  only  Inference  tbat  reasonably  may 
be  drawn  from  them  Is  that  the  defendant 
made  a  transfer  of  his  property  with  Intent 
to  prefer  the  Dnrant  State  Bank,  of  which 
he  was  or  had  been  president,  and  to  whom 
he  owed  a  large  sum  of  money,  over  his  oth- 
er  creditors.  It  Is  not  a  frandnlent  trans- 
fer justifying  attachment  for  a  debtor  to 
prefer  a  creditor,  whether  this  la  done  by 
way  of  absolute  conveyance  of  property  In 
llQuldatlon  of  debt,  by  confessing  a  judgment 
In  the  creditor's  favor,  or  by  way  of  mort- 
gage to  secure  payment;  but  the  transfer 
will  be  fraudulent  if  the  debtor  intends  to 
secure  benefits  to  himself  thereby.  4  Oyc 
424. 

In  the  case  of  Dunn  t.  Claunch  et  aL,  18 
Okl.  677,  76  Pac.  143,  Mr.  Justice  BurweU, 
In  discussing  what  constitutes  fraud  under 
the  fifth  subdivision  of  section  6701,  Oomp. 
Laws  1809  (section  4812,  Rev.  L.  1910),  which 
provides  for  an  attachment  where  the  debtor 
"is  about  to  remove  his  property,  or  a  part 
thereof,  out  of  the  Jurisdiction  of  the  court, 
with  Intent  to  defraud  his  creditors,"  Quotes 
approvingly  from  a  Nebraska  case  (Steele  t. 
Dodd,  14  Neb.  496.  16  N.  W.  909)  as  follows: 
"The  mere  fact  of  a  removal  of  property 
from  the  Jarisdlctlon  of  a  particular  court, 
or  from  the  state  even,  unless  accompanied 
with  an  intent  to  defraud  creditors,  does 
not  give  the  right  of  attachment  under  our 
law.  The  particular  Intent  mentioned  in  the 
statute  is  essential  to  that  right  Without 
such  Intent  a  debtor  is  at  full  liberty  to 
change  his  place  of  abode  and  go  with  his 
effects  whithersoever  he  wills,  with  all  the 
freedom  from  lawful  molestation  of  one  not 
In  debt"  And  the  learned  justice  upon  the 
same  question  farther  nys:  "And  an  Intent 
to  defraud  Is  never  presumed,  but  he  who  al- 
lies such  Intent  must  prove  it;  and,  while 
it  may  be  proven  by  circumstance,  still  the 
mere  act  of  removing  property,  when  done 
openly  and  above  board,  Is  not  sufficient,  In 
the  absence  of  other  suspicious  drcumstaucN 
es,  to  justi^r  a  finding  of  anch  finudulent  in- 
tent" 

In  the  case  of  Kemper,  etc:,  Oo.  Flsdid, 
4  Okl.  260.  44  Pac.  20S.  it  was  held  that  an 
offer  by  a  debtor  to  make  an  assignment  for 
the  braeflt  of  his  creditors  is  no  erid^oe 
of  fraud,  and  constltates  no  ground  for  at- 
tachment Other  cases  to  the  same  effect 
are:  WlnfleM  National  Bank  Croco,  46 
Kan.  629,  26  Pac.  942;  Tootle.  Hosea  ft  Co. 
T.  Coldwell.  80  Kan.  126,  1  Pac.  829 ;  Aber- 
nathy  Fur.  Oo.  v.  Armstrong,  46  Kan.  270,  26 
Pac.  edS ;  De  Wolf  &  Son  t.  Armstrong.  46 
Kan.  628.  26  Paa  1088;  Campbell  t.  Wai^ 
ner,  22  Kan.  004. 

As  we  are  fully  convinced  that  the  evi- 
dence does  not  tend  to  show,  and  that  ttie 
trial  court  did  not  find,  any  intent  on  the 
part  of  the  defendant  to  d^and  his  credi- 
tors, but  merely  an  Intent  to  prefer  one  of 
them  over  the  others  In  the  order  of  pay- 


ment, the  other  questtons  presented  become 
Immaterial. 

The  Judgmait  of  the  court  below  la  af- 
flrmed.  All  the  Justices  concur. 


EVBRETT  V.  COMBS.    (No.  8347.) 
(Supreme  Court  of  Oklahoma.  April  14. 1914.) 

(8vUabu$  hv  th*  OoMTt.) 
L  BaoKBBs  (S  64*)— RioHT  to  Ooioaasiov— 

PaOCUREMENT  OT  PUHCHASKR. 

A  real  estate  agent,  authorised  to  sell  land 
for  another  for  a  stated  price,  for  a  certain 
compensaticm,  b  entitled  to  ola  commlasioa 
when  be  prodnces  a  purcbuer,  readj,  i^Uingr 
and  finanaally  able  to  purdiase  the  land  upon 
the  terms  and  conditionB  agreed  npon. 

[Ed.  Note.—For  other  cases,  see  Brokers, 
Cent  Dig.  {g  75-81;  Dec  Dig.  |  64.*] 

2.  Apfeai:.  and  IDbbob  <|  1001*)  — '▼^diot  — 

bvidbnck. 

Evidence  of  plaintiff  in  this  cas*  shows 
tbat  he  made  an  unconditional  agreement  with 
defendant  to  find  him  a  purchaser  for  a  certain 
tract  of  land  at  an  agreed  price,  for  which  ha 
was  to  receive  a  oommisaion  of  f  100,  and  tiiat 
be  fonnd  such  purchaser  who  was  ready,  will- 
ing, and  financially  able  to  porchase  the  land; 
and  this  issue  was  submitted  to  the  jury  under 
an  the  facts  and  drcumstances,  and  a  verdict 
returned  in  favor  of  plaintiff  for  the  amount 
sued  for.  Beld,  the  verdict  la  reasonably  sus- 
tained  by  the  evidence,  and  should  not  be 
turbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3922.  3928-3034;  Dec  Dig. 
I  100l*l 

8.  CotniTs  (i  163*)—Aciaoif  roa  Cokmissionb 

— JtJEISMCnON. 

Record  examined,  and  falls  to  disclose  that 
tbe  title  to  the  land  over  which  the  claim  of 
plalntifrs  commission  arose  was  involved:  hence 
the  county  court  had  jurisdiction  Id  said  cause. 

[Ed.  Note.— For  other  cases,  see  Oourta, 
C^nt  Dig.  H  410,  41%  448,  479,  1294;  Dec 
Dig.  I  ICS.*] 

Error  from  County  Court,  Greek  Oonnty; 
Warren  H.  Brown,  Judge. 

Action  brought  in  Justice  court  by  Andy 
Combs  against  L.  H.  Everett  Judgment  for 
plaintiff  on  appeal  to  the  county  court,  and 
defendant  brings  error.  Affirmed. 

Pryor,  Rockwood  ft  Uvely.  of  Sapulpa,  tor 
plaintlfT  in  error.  Wm.  L.  Cheatham,  of  Bxls- 
tow,  fbr  defendant  In  orror. 

RIDDI^E,  J.  This  suit  was  brought  by 
Andy  Combs,  defendant  in  error,  against  T<. 
H.  Everett,  plaintiff  In  error,  Ir  a  Justice 
court  of  Creek  county.  Judgment  was  ren- 
dered in  favor  of  plaintlfT,  and  an  appeal 
was  proaecated  to  the  count;  court,  where 
trial  was  had  to  a  jury,  and  a  judgmrat 
again  rendered  in  ftivor  of  plaintiff. 

Briefly  stated,  the  facts  are  as  follows: 
Plaintiff,  Conibs,  was  engaged  In  the  real  es- 
tate  business  in  ttia  town  of  Brlstow,  Creek 
county.  Plaintiff  was  emidc^ed  by  defead- 
ant  to  sell  a  certain  tract  of  land,  owned  by 
defendant  situated  in  Creek  county  for  the 
sum  of  $2,900,  and  agreed  to  pay  a  commls- 
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slon  for  the  Bervlces  rendered  of  (LOO.  Plaln- 
tut  fotmd  ft  purchaser  In  tbe  person  of  one 
Alfnd  Anderson.  He  Showed  Anderson  the 
land  and  introduced  hbn  to  defendant;  where- 
vpoa  said  defendant  and  Anderson  entered 
Into  a  written  contract  ot  sale^  defendant 
agreeing  to  famish  abstract  Showing  good 
tltla  The  pnrchaser  deposited  a  forfdt  of 
$250  in  a  bank,  to  be  deUvered  to  defendant 
upon  approval  of  title  us  part  of  the  pur- 
duue  price.  No  abstract  was  famished ;  but 
Anaerson's  attomejr  made  some  examination 
18  to  the  condition  of  tiie  title  to  said  tract 
of  land  and  foand  some  irregnlarity,  which 
seems  conld  have  been  cnred  and  made  satis- 
factory to  the  pnrchaser.  Defendant  how- 
ever, called  the  deal  oft  and  withdrew  his  de- 
podt  Plaintiif  had  no  notice  of  any  defect 
In  the  title. 

[1]  Plalntift  in  error  bases  his  rlfl^t  of  re- 
rersal  In  this  court  almost  solely  ap<m  the 
proposition  that  the  contract  of  sale  on 
which  the  right  to  the  commission  claimed 
b;  plalntLfl  depended  was  conditional;  that 
is,  he  says  that  the  condition  in  the  contract 
was  that  Everett,  defendant  in  the  conrt  be- 
low, agreed  to  furnish  a  good  title.  It  may 
well  be  presumed  that  this  element  may  be 
involved  in  evety  contract  made  for  the  sale 
of  real  estate.  We  fall  to  find  anything  In 
the  record,  however,  supporting  the  proposi- 
tion that  the  right  of  plaintiff  to  his  com- 
mission depended  upon  a  condition  of  this 
IdDd.  In  fact  the  plaintiff  testilled  that  he 
made  an  unconditional  contract  with  defend- 
aot  whereby  he  was  to  furnish  a  buyer  for 
the  land  in  question  at  a  price  of  (2,900. 
The  testimony  shows  that  he  did  find  such  a 
purchaser,  that  an  unconditional  contract  of 
purchase  was  made  and  entered  Into,  and 
that  the  wouJd-be  purchaser  was  ready,  will- 
ing, and  able  to  take  the  land ;  and  we  gath- 
er from  the  record  that,  although  some  Ir- 
regularity In  the  tiUe  was  found,  yet  he  was 
Btill  willing  to  have  the  defect  corrected  and 
ac(»pt  the  title.  Defendant  testified  that  he 
made  no  contract  with  plaintiff  for  the  sale 
of  the  land.  TIils  was  purely  an  issue  upon 
a  controverted  question,  to  be  submitted  to 
and  determined  by  the  jury.  The  rule  Is 
well  settled  that,  where  a  broker  has  fully 
performed  his  undertaking  by  procuring  a 
Venoa  ready,  wllUng,  and  able  to  purchase 
bis  prtnclpars  propwiy  at  the  price  and  on 
the  terms  agreed,  he  Is  entitled  to  Me  com- 
mission. Carson  v.  Vance,  36  OkL  5S4,  130 
Pac.  046;  Beynolds  v.  Anderson,  37  OkL 
808.  132  Pae.  322,  46  L.  B.  A.  (N.  S.)  144. 

11}  The  testimony  Is  preponderant ;  In  fact 
the  great  weight  of  the  testimony  is  In  favor 
of  plaintiff,  and  In  our  Judgment  the  verdict 
of  the  jury  and  the  Judgment  of  the  court 
thereon  is  correct 

[S}  nte  only  otiier  proposition  raised  by 
the  plalntltt  tn  error  Is  that  the  county  court 
had  no  Jurisdiction  over  the  subject-matter. 


for  the  reason  that  It  involTea  ttie  QuestioD 
of  title  to  land.  Wft  have  namined  the  rec- 
ord and  bri^  oi  counsel,  and  And  that  there 
is  no  merit  In  this  contention. 

Finding  no  rerersible  error  In  the  Jud^ 
ment  <tf  the  trial  court,  Cbe  same  is  In  aU 
things  affirmed.   All  the  Justices  ontcur. 


YAN  AESDALEM)SBOItNE  BROKERAGE 
CO.  v.  WILEY.    (No.  3375.) 
(Supreme  Court  of  Oklahoma.  April  14,  1914.) 

(ByUalu*  Iv  A«  Oovrt.) 

1.  Appbai,  ANn  XhutoB  (I  671*)— Cask- MAnu— 

In  the  absence  of  a  recital  in  the  case-made 
that  it  contains  all  the  evidence  submitted  or 
introduced  on  the  trial,  this  court  will  not  re- 
view any  question  depending  upon  the  facts  for 
its  detemunation. 

[Ed.  Note.— For  other  casts,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-2ffr2;  Dee.  Dig.  | 
671.*] 

2.  APPEAL  ABD  £^0B  (]  671*)  —  EVIDENOB— 
RlCrrAL  OF  CaSB-MaDK— SlTFFIOIBITGT. 

The  case-made  filed  in  this  case  contafais 
the  following:  "This  was  all  the  evidence  of- 
fered by  plaintiff  and  defendant  in  this  case, 
and  the  parties  plaintiff  and  defendant  rested 
their  case.**  Bm,  that  tbts  Is  a  mbstantial 
compliance  with  the  role  laid  down  by  this 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SI  2867-2872 ;  Dec.  Dig.  I 
87i.»J 

3.  TittXi.  (i  141*)  —  DiBXCTion  or  YraoioT— 
EviDinfcs. 

The  only  point  in  issne  for  tlie  proper  de- 
tsnnination  of  the  cause  Is  as  to  whether  a 
PoUct  of  insurance  applied  for  had  been  issued 
and  had  become  effective.  The  nncontraficted 
testimony  shows  that  such  policy  had  been  is- 
sued and  was  in  effect  Beld,  that  it  was  prej- 
udicial error  for  the  court  to  deny  a  motion  for 
a  directed  verdict  in  favor  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  336;  Dec.  Dig.  |  Ul,«] 

Error  from  County  Court,  Texas  County; 
W.  a  Crow,  Judge. 

Action  brought  In  Justice  court  by  the 
Van  Arsdale-Osbome  Brokerage  Company 
against  M.  G.  Wiley.  Judgment  for  defend- 
ant on  appeal  to  the  county  court,  and  plain- 
tiff brings  error.  Reversed,  with  direction. 

EX,  I*.  Foultce  and  C.  A.  Matson,  both  of 
Wichita,  Kan.,  for  plaintiff  In  error.  WlUlam 
Bdens,  of  PoCEitello,  Idaho,  for  d^endant  In 
error. 

RIDDLE,  J.  Plaintiff  In  error,  hereinafter 
referred  to  as  plaintiff,  brought  this  suit 
in  a  Justice  court  of  Texas  county  against 
M.  G.  Wiley,  hereinafter  referred  to  as  de- 
fendant, to  recover  on  a  promissory  note  the 
sum  of  $ft5,  bearing  10  per  cent  Interest  from 
date  If  not  paid  when  due.  The  facts,  brief- 
ly stated,  are:  The  note  was  executed  by  de- 
fendant in  favor  of  plaintiff  In  consideration 
for  certain  hall  insurance,  to  be  issued  by 
Van  Arsdale  and  Osborne,  as  g^eral  agents 
for  the  St  Paul  Fire  &  Marine  Insurance 


*fw  other  CSMS  sm  same  toplo  and  Motion  KDUBER  la  P«c  Dig.  *  Am.  Dig.  K*r-No.  BeriM  k  IUp'i:Iad«3Ms 
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Company.  An  appeal  was  prosecuted  from 
the  Justice  court  to  the  county  court  of  Texas 
county.  In  tliat  court  defoadant  filed  his  an- 
swer, containing:  First,  a  general  denial ; 
second,  admission  of  the  execution  of  the 
note;  and,  third,  a  plea  of  failure  of  con- 
sideration, in  that  said  note  was  executed 
under  an  express  agreement  with  I.  E.  Cam- 
eron, who  was  the  local  agent  for  said  insur- 
ance company,  located  at  Ouymon,  OfcL,  that 
he  would  procure  and  have  issued  and  de- 
livered by  the  St  Paul  Fire  &  Marine  Insur- 
ance Company  to  said  defendant  an  Insurance 
policy  against  loss  hall  on  155  acres  of 
wheat  located  on  certain  lands  in  Texas 
county;  that  said  defendant  never  at  any 
time  received  said  policy,  and  that  no  policy 
had  ever  been  issued  by  plalntifr  or  by  said 
Insurance  company  In  consideration  for  the 
note;  that  he  had  made  demand  upon  said 
Cameron,  as  agent,  and  on  plaintiff  that  they 
execute  and  deliver  a  policy  to  cover  said 
wheat  in  conslderatlcHi  of  said  note,  but  that 
they  refused  to  execute  and  deliver  same ;  that 
said  note  was  absolutely  without  any  con- 
sideration, and  was  void.  In  substance,  the 
testimony  was  that  defendant  signed  two  ap- 
plications for  insurance,  the  wheat  being  lo- 
cated on  two  differ^t  tracts  of  land ;  he  then 
executed  the  note  in  question  and  delivered  it 
to  Cameron,  the  agent;  that  Cameron  told 
def^idant  at  the  time  the  terms  required  by 
the  company  he  represented  was  that,  upon 
the  execution  of  a  note  for  $55,  he  would  pro- 
cure a  policy  executed  by  the  insurance  com- 
pany ;  that  he  went  to  Cameron,  the  agent, 
15  or  20  days  after  he  made  the  application 
and  asked  for  his  policy ;  that  Cameron  stat- 
ed that  he  was  pretty  sure  he  had  the  policy, 
but  was  unable  to  find  same,  but  stated  he 
would  look  again,  defendant  stating  that  he 
was  going  away  to  be  gone  a  month  or  two ; 
that  be  never  made  any  other  attemi>t  to 
get  the  polities.  The  applications  contain 
tliti  following:  "Shall  we  send  policy  to  you, 
or  to  the  agent?"  Ans.  "Send  the  policy  to 
the  agent" 

Van  Arsdale  testified  on  behalf  of  plaintiff 
that  he  and  Osborne,  of  Wichita,  Kan.,  were 
the  general  agents  of  the  St  Paul  Fire  ft 
Marine  Insurance  Company;  that  it  was  bis 
duty  to  receive  and  ai^irore  the  applications 
for  hail  Insurance  In  b^alf  of  his  firm ;  that 
the  applications  which  were  introduced  In 
evidence  marked  EJxhlbita  A  and  B,  were 
received  on  May  2S,  1910.  and  were  approved 
on  said  day,  and  two  poUcies  issued,  being 
numbered  68,296  and  68,297  respecUvely.  He 
produced  ct^ea  of  the  original  poUdes,  and 
testified  that  the  ordinals  were  mailed  to 
I.  B.  Cameron,  Guymon,  OkL ;  that  the  orig- 
inal polidea  were  not  In  possession  of  the 
said  Van  Arsdale-Osbome  Brokerage  Com- 
pany; that  the  premiums  on  said  policies 
were  paid  to  the  St  Paul  Fire  &  Marine  In- 
surance Company  on  or  about  the  1st  day 
of  June  by  Van  Arsdale  and  Osborne ;  that 
they  had  never  received  any  notice  from  de- 


fendant that  die  polldee  bad  not  been  re- 
ceived. 

Cameron  testified  that  he  was  local  agent 
for  said  Insurance  company,  and  was  also  in 
the  banking  business  at  Guymon,  Okl.  He 
Identified  the  note  and  the  two  applications 
introduced  in  evidence.  The  question  was 
asked  witness:  "Send  the  policies  to  agent; 
was  that  in  there  before  Wiley  signed  it 
(referring  to  the  applications)?"  Ans.  "Yes, 
sir."  He  further  testified  that  he  re<!leved 
the  policies  from  the  general  agents  and  mail- 
ed them  to  Mr.  Wiley ;  that  he  put  them  In 
a  mall  box,  addressed  to  Mr.  Wiley,  with 
sufficient  ix>stage ;  that  the  envelope  contain- 
ed a  return  card;  but  that  same  was  never 
returned.  At  the  close  of  the  evidence,  plain- 
tiff moved  for  a  directed  verdict,  which  mo- 
tion was  overruled  and  exceptions  taken. 
The  issues  were  submitted  to  the  Jury,  and  a 
verdict  returned  In  faror  of  the  defendant 
Motion  for  a  new  trial  was  filed,  overruled, 
and  exceptions  taken. 

Defendant  in  error,  M.  G.  Wiley,  died  on 
the  lltb  day  of  December,  1913,  and  this 
cause  has  been  revived  in  this  court  in  the 
name  of  Gllzabeth  Wiley  and  Mary  Elizabeth 
Wiley,  heirs  of  M.  G.  Wiley,  deceased;  and 
said  parties  are  substituted  as  defendants  in 
error  in  said  cause. 

[1, 2]  Defendant  In  error  has  filed  a  brief, 
contending  that  the  case-made  contains  no 
statement  showing  that  the  same  includes  all 
the  evidence  introduced  in  the  trial  of  said 
cause :  and  that.  Inasmuch  as  the  only  error 
complained  of  Is  that  the  verdict  of  the  Jury 
was  not  sustained  by  any  evidence,  and  was 
manifestly  given  under  the  Inflnenee  of  pas- 
sion and  prejudice,  cannot  be  considered  in 
this  court.  This  is  the  only  ground  discussed 
In  the  brief  filed  by  defendant  In  error.  The 
case-made  on  page  54,  among  other  things, 
contains  the  following:  "This  Is  all  the  evi- 
dence offered  by  plaintiff  and  defendant  In 
this  cause,  and  the  parties  plaintiff  and  de- 
fendant rested  their  case." 

If,  as  stated  therein,  the  case-made  Includea 
all  the  evidence  offered  in  the  trial  of  said 
cause  by  both  plaintiff  and  defendant.  It 
would  necessarily  follow  that  it  included  all 
the  evidence  introduced  on  the  trial,  for  evi- 
dence could  not  wen  be  introduced  and  re- 
ceived by  the  court,  unless  it  was  offered. 
While  we  recognize  the  uniform  rule  of  tbta 
court  that,  if  the  case-made  falls  to  contain 
a  Btatonent  showing  that  It  includes  all  the 
evidence  Introduced  In  the  trial  of  a  cause, 
we  are  not  authorized  to  examine  Into  Qie 
sufficiency  of  tbe  evidence  to  ascertain  wbetlL- 
er  or  not  the  Judgment  is  nutalned.  We  ar« 
of  the  opinion,  bowevw,  that  tbla  Htatement 
above  quoted  substantially  oompUM  wltlt 
the  holdings  of  this  court 

[S]  From  tbe  toregoli^  fiicti,  in  our  <vin- 
ion,  the  only  question  for  this  court  to  de- 
termlne  is  whether  or  not  under  the  undis- 
puted testimony,  the  court  committed  prej- 
udicial error  In  ovttrmling  die  motion  for  a 
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directed  rerdlct.  Tbe  answer  of  defendant 
sets  up  a  good  defense  to  tbe  note  In  ques- 
tion, and,  had  it  been  sustained  by  tbe  eri- 
denee,  or  If  tbe  facts  were  controverted,  and 
bad  a  verdict  of  tbe  Jary  been  returned  in 
favor  of  defendant  under  proper  Instnictions, 
tben  the  Judgment  of  tbe  court  should  not 
be  disturbed  on  appeaL  Defendant  not  only 
alleged  that  it  was  tbe  agreement  that  tbe 
policy  be  issued  and  delivered  to  him,  and 
that  he  never  received  any  policies,  but  be 
further  aUfi^  that  no  such  poUdes  were 
ever  issued  by  the  Insurance  company.  It  is 
admitted  that  in  bis  applications  a  written 
request  wap  made  on  the  company  to  send  the 
policies  to  tbe  agent  at  GuyuLon.  The  tes- 
timony is  undisputed  that  the  policies  were 
issued  and  mailed  to  and  received  by  Camer- 
on, the  person  who  was  designated  by  de- 
fendant to  receive  the  policies.  The  appU- 
cations,  signed  by  the  defoidant  and  Intro- 
duced in  evidence,  provide  that:  "I,  M.  G. 
Wiley,  of  post  office  Guymon.  in  the  county 
of  Texas,  in  the  state  of  Oklahoma,  bereby 
makes  application  to  tbe  St  Paul  &  Marine 
Insurance  Company  for  insurance  upon  grow- 
ing grain  against  damage  by  bail  only,  for 
the  season  of  1910,  to  the  amount  of  three 
hundred  twenty-five  dollars,  from  the  day 
this  application  i»  accepted  and  approved  bv 
Van  Arsdale  d  Osborne  general  agenU,  at 
Wichita,  Kan»a%,  at  It  o^clOok  noon  until 
Beptember  IS,  1910,  at  noon,  standard  time." 
(Italics  ours.) 

When  tbe  applications  were  approved  and 
Uie  policies  delivered  to  Cameron,  tbe  person 
who  had  been  designated  by  defendant  to  re- 
ceive th«n,  tbe  contract  was  fully  consum- 
mated; and,  in  onr  judgment,  it  is  Immate- 
rial, so  tar  as  the  right  of  platntifT  to  recover 
In  this  case,  whether  or  not  the  policies 
were  personally  delivered  to  defendant  Un- 
der this  state  of  facta,  bad  tbe  crop  covered 
by  the  insurance  policies  been  destroyed  by 
bsll,  and  defendant  had  sued  the  insurance 
company  upon  the  policies  seeking  a  recovery, 
we  feel  that  no  court  would  be  warranted  In 
that  case  in  denying  a  recovery  solely  by 
reason  of  tbe  fact  that  after  the  policies 
were  Issued  and  delivered  to  Cameron  for 
delivery,  they  bad  not  been  personally  de- 
livered to  defendant.  To  so  hold  would  be  to 
adhere  to  technicality  and  form,  and  to  Ig- 
nore substance  and  reason;  and  tbe  same 
nile  must  be  applied  in  determtnlDg  the 
rights  of  plaintiff  In  this  case.  While  It  Is 
true  that  as  a  general  rule,  before  an  insur- 
ance policy  becomes  effective,  a  delivery 
mnst  be  made,  whether  or  not  a  policy  be- 
comes effective  before  delivery  Is  osually  con- 
trolled by  provisions  of  the  contract.  In  this 
case  it  would  appear  that  a  reasonable  con- 
struction of  tbe  applications  In  question 
would  be  to  hold  that  when  th^  were  ap- 
proved by  the  general  agent  of  the  company, 
the  Insurance  became  rffectlve.  Tb%  policies 
were  actually  Issued  In  favor  of  defendant 


and  delivered  to  the  person  designated  by 
blm,  and  the  testimony  showing  this  state  of 
facts  Is  uncontradicted.  Terry  v.  Creed,  28 
Obi.  857,  116  Pac  1022;  Spaulding  Mfg.  Co. 
V.  HolUday,  82  OkL  823, 124  Pac.  35;  Spauld- 
ing Mfg.  Oo.  T.  Cookaey,  34  Okl.  780^  127  Pac 
414. 

It  is  therefore  our  conclusion  that  the  mo- 
tion for  a  directed  verdict  should  have  been 
sustained  by  the  trial  court,  and  that  the 
court,  in  denying  said  motion,  committed 
prejudl<^  error,  reqnirli^  a  reversal  of 
this  case;  and  It  Is  the  order  of  tbe  court 
tbat  said  cause  be  reversed,  with  direction  to 
the  trial  court  to  set  aside  the  verdict  of  the 
Jury  and  proceed  in  accordance  with  this 
opinion.   All  the  Justices  eonoir. 


QALBR  et  al.  v.  BBBBIAN  et  aL  (No.  28»2.| 
(Suiveme  Court  of  Oklahoma.  Jan.  IS,  1014.) 

(BvUahuB  by  the  OonrU) 

1.  TbtjlL  (H  870,  874*>— Ganoellatioit  of  In- 
STBUintKTS— Right  to  Juet  Trial— Equitt. 

In  cases  of  equitable  cognizance  (except  as 
otherwise  provided  by  statute  ['Rev.  Laws  IftlO, 
II  4963,  4994]:  see  Brewer  v.  Martin,  138  Pac. 
166,  opinion  ox  this  conrt  by  Justice  WiUiams, 
recently  decided,  and  not  yet  officially  reported, 
and  authorities  therein  cited),  the  Judge  may 
call  a  jury,  or  consent  to  one,  for  the  purpose 
of  advising  him  on  the  queaaona  of  fact  and 
he  may  adopt  or  reject  their  coDcInsions,  as 
he  sees  fit,  for  that  the  whole  matter  mutt 
eventual^  be  left  to  him  to  determine;  and 
inatmetlous  offered  by  tbe  parties  furnish  no 
ground  of  error  on  appeal.  It  Is  not  only  the 
right,  bot  the  du^,  of  the  court,  in  snch  cases, 
to  fully  determine  all  qnestiona  of  fact,  aa 
well  as  of  law. 

[Ed.  Note.— T'or  other  eases,  see  Trial,  Cent 
Dig.  H  881,  884.  88S;  Dec.  Dig.  M  870.  874.*] 

2.  Apfbai.  ahd  IBntoB  (|  1010*)— Fihdikc*- 

The  rule  in  this  court  Is  that  where  the 
evidence  reasonably  tends  to  mipport  the  find* 
ings  of  a  trial  court  or  a  Jury  In  such  eonrt 
the  sane  will  not  be  reviewed  in  this  conrt 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  ||  8979-«982,  4024;  Dec. 
Dig.  i  lOlO.n 

Bnor  from  District  Gonrt,  Nowata  Conn- 
t7;  T.  L.  Brown,  Judge. 

Actkm  by  V.  W.  Qaler  and  others  against 
F.  L.  Berrlan  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

TUlotson  A  BUiott  of  Nowata,  W.  H.  Kor- 
negay,  of  Vinita,  and  Glass  &  Weaver  and 
A.  O.  Hough,  all  of  Nowata,  for  plaintiffs 
In  error.  W.  D.  HnmphreTi  of  Nowata,  for 
defendants  In  error. 

LOOFBOURROW,  J.  In  January,  1910,  the 
Northwestern  Development  Con^Mmy  was  a 
corporation  duly  organized  under  the  laws  of 
the  United  States  and  doing  a  business  in  the 
county  of  Nowata,  state  of  Oklahoma.  At 
that  time  F.  L.  Berrlan  and  others,  defend- 
ants, were  the  owners  of  185  shares  of  stock 
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in  said  corporation,  and  tiie  plalntUFs,  F.  W. 
Oaler,  J.  K.  Keenan,  and  George  E.  Wood- 
ard,  parchased  said  shares  of  stock  from  said 
defendants  for  the  purpose  of  obtaining  the 
controlling  Interest  In  said  Northwestern  De- 
Telopment  Company,  said  company  having  a 
certain  60-acre  oll-bearlng  lease  in  Nowata 
county,  the  plaintiffs  paying  therefor  the  sum 
of  $4,255  In  cash,  the  balance  of  (2,771  being 
divided  into  four  egnal  Installments,  each  in- 
stallment being  represented  by  a  promissory 
note;  said  Installments  falling  due  in  3,  6, 
9,  and  12  months  from  date.  The  notes  were 
payable  to  cashier  of  State  Bank  &  Trust 
Company,  as  trustee  of  defendants,  and  with 
the  contract  were  deposited  in  escrow  with 
said  bank.  The  first  note  became  due  April 
26,  1910,  and  was  then  paid.  On  July  13, 
1910,  plaintiffs  brought  this  suit  against  the 
defendants,  charging  that  the  defendants  did 
fraudulently  and  falsely  represent  unto  the 
plaintiffs  that  well  No.  5  upon  said  lease  had 
been  completed  on  the  17th  day  of  November, 
1909,  and  that  the  same  had  been  completed 
through  an  oU-bearlng  sand,  beginning  at 
637  feet  from  the  top  of  the  ground,  and  run- 
ning to  655  feet  from  the  top  of  the  ground, 
and  fliat  said  well  had  never  been  shot,  and 
that  overnight  it  bad  filled  up  with  350  feet 
of  oil,  and  that  at  aald  time  It  stood  full  of 
oil,  and  there  was  no  gas  in  said  well ;  that, 
In  truth  and  In  fact,  no  oil  bad  been  found 
in  said  well ;  and,  in  truth  and  In  fact,  there 
was  no  oll-bearlng  strata  of  any  kind  en- 
countered therein.  Plaintiffs  asked  for  a 
Judgment  against  the  defendants  for  the 
amount  of  money  actually  paid  to  them,  for  a 
surrender  of  the  unpaid  notes ;  that  the  Judg- 
ment be  dedared  a  Uen  upon  the  stock,  and 
the  atocft  sold  to  satisfy  said  Jodgment ;  and 
tar  a  personid  Judgment  against  each  of  the 
defendants.  These  diarges  were  by  the  de- 
fendants denied,  and,  after  issue  Joined,  the 
case  was  tried  in  the  district  court;  a  Jnry  be- 
ing Impaneled  for  the  purpose  of  advising  the 
conrt  on  questi<mB  of  fact  The  gist  of  this 
case  Is  the  question  of  the  alleged  fraud  or 
misrepresentations  on  the  part  of  the  de- 
fendants in  error  at  the  time  of  or  in  the 
negotiations  leading  up  to  the  sale. 

At  the  conclusion  of  tibe  trial,  plalntiflF  re- 
quested six  certain  instructions,  which  were 
each  refused.  Thereupon  the  conrt  charged 
the  jnry,  to  nine  of  whlcb  Instructions  plain- 
tiffs excepted.  The  court  submitted  four  in- 
terrogatories  to  the  Jury.  No.  1  Is  as  follows: 
"Was  there  fraud  or  mlsrepresentaUon  used 
by  the  seller  or  sellers  of  the  proper^  In  con- 
troversy at  the  time  the  sale  was  consum- 
mated, or  In  the  negotiations  leading  up  to 
the  consummation  of  the  sale  of  the  prop- 
erty?" Which  interrogatory  the  Jury  answer- 
ed, "No."  The  other  three  Interrogatories 
depended  upon  the  answer  to  No.  1,  and  It  Is 
not  necessary  to  consider  them.  Thereafter 
a  Journal  entry  was  prepared,  reciting  the 
proceedings  of  the  trial,  and  incorporated 


therein  were  the  special  Interrogatories  and 
tlie  answera  thereto  as  returned  by  the  Jury, 
and  the  court  reached  the  same  ooocluslon  as 
to  the  fticts  as  shown  by  the  Interrogatories 
and  answers  of  the  Jury. 

The  court  found:  •  •  That  there 
was  no  fraud  or  mlsrepresentatlfm  used  by 
the  defendants  Berrian  et  al..  In  selling  the 
185  shares  of  stock  Involved  in  this  case, 
either  at  the  time  the  sale  was  consummated 
or  In  the  negotiations  leading  up  to  the  sale ; 
that  the  plaintiffs  were  not  induced  to  buy 
the  stock  by  fraud  or  misrepresentation ;  that 
the  plaintiffs  have  no  right  to  rescind,  and 
that  the  defendants  are  entitled  .to  the  full 
payment  of  the  consideration  bargained  for 
and  paid,  or  agreed  to  be  paid  by  the  plain- 
tiffs ;  that  the  contract  attacked  by  plaintiffs 
Is  good  and  valid;  that  the  plaintiffs  take 
nothing  by  this  action.  That  the  cashier  of 
the  State  Bank  &  Trust  Company,  payee  in 
the  notes  aforesaid  and  trustee  for  the  de- 
fendants, have  and  recover  of  and  from  the 
plaintiffs  the  full  amount  due  upon  said 
notes."  Exceptions  were  properly  saved  to 
the  findings  of  fact  and  conclusions  of  law, 
and  to  the  Judgment  of  the  Court. ' 

The  errors  assigned  in  this  court  are: 
"That  the  verdict  and  decision  Is  contrary  to 
the  law,  and  Is  not  sustained  by  sufficient  evi- 
dence." "That  the  court  erred  in  refusing 
to  give  Instructions  requested  by  the  plain- 
tiff." "That  the  court  erred  In  giving  In- 
structions No.  5^,  7H»  and  9,  respectively.'* 

[1]  A  suit  for  the  rescission  of  a  contract 
Is  one  of  equitable  cognizance,  Invoking,  as  It 
does,  en  equitable  remedy.  In  sudi  cases  the 
facts  deduced  from  the  evidence  are  ulti- 
mately determined  by  the  court,  and  the  court 
may  either  adopt  or  disregard  the  condusiona 
reached  by  tbe  Jory  as  to  the  facts  establisb- 
ed  in  the  case.  This  identical  question  has 
frequently  been  before  tbla  court  See  Barnes 
et  al.  V.  Lyncb  et  al,  9  OkL  166,  69  Pac.  995; 
Blcbardson  It  B.  Dry  Goods  Co.  v.  Hockaday 
et  aL,  12  Okl.  646,  73  Pac.  957;  Apactae  Stata 
Bank  v.  I>aniels,  32  Okt  121,  121  Pac  237, 
40  L.  B.  A.  (N.  S.)  901;  Wat-tab-noh-zhe  et 
al.  V.  Moore,  86  OU.  631, 129  Fac.  877;  Wat- 
son V.  Borah  et  al^  87  OkL  357, 132  Fac.  847 ; 
Caldwell  V.  Brown,  66  Kan.  666,  44  Pac.  10. 

[2]  We  have  read  all  of  the  testimony. 
The  record  consists  of  more  than  460  {uges, 
and  in  auch  record  thore  ia  sufficient  evidence 
to  support  tbe  findings  of  fftct  and  the  Judg- 
m^t  in  this  case.  Mr.  Woodard,  one  of  the 
plaintlfls,  who  made  the  trade,  bad  been  in 
tbe  oil  business  for  more  than  25  years,  and 
be  personally  examined  this  lease,  and  tbe 
negotiations  extended  over  a  period  of  about 
two  months  before  they  were  finally  consum- 
mated. Well  No.  6  was  drilled  after  plain- 
tiffs purchased  this  property ;  thereafter  well 
No.  6  was  cleaned  out  uid  was  declared  to 
be  a  nonproducer;  and  thereafter  Na  7  was 
drilled.  The  court  heard  the  witnesses  testl- 
ty,  and,  applying  the  rule  at  cxedlbllitj  In 
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meh  eases,  readied  tbe  same  ooncloaion  as 
we  bave  readied  after  reading  the  record. 
Contracts  cannot  be  leadnded  because  one  of 
the  parties  thereto  mar  bare  made  a  bad 
bai^in. 

The  judgment  of  tbe  trial  oonrt  is  affirmed. 
AU  the  JuBtlces  concnr. 


nUSOO  LUBCBEB  00.  t.  8PIVBT. 

(Suprone  Court  of  OU^oma.  April  14, 1914.) 

(Byllahut  by  tht  Court.) 

1.  Mastkb  and  Servant  (S  259*)— Injukiks 

TO  SkBTANT— PkTITIOK— SUFFIOIIHCT. 

Petition  examined,  and  fteld  to  state  a  cause 
of  action. 

[Ed.  Not&— For  other  casea,  see  Maflter  and 
Servant,  Cent  Dig.  »  837-843;  Dec.  Dig.  f 
259.  •! 

2.  Masibb  and  Sebvant  (I  106*)— Du-ECiivx 

APPLIANCES— RESFOKBIBILITT  OV  MaSTEB. 
The  responsibility  to  its  servants  of  a  lum- 
bsr  company  operating  a  railroad  is  the  same  in 
respect  to  ears  of  other  companies  which  the 
aervants  art  comoelled  to  handle  as  in  respect 
to  its  own,  evedaUy  where  the  defects  are  not 
latent. 

[Bd.  Note.— EVtr  otlier  cases,  see  Master  and 
Servant,  G«nt  Dig.  »  19(Ml98;  Dec.  Dig.  | 

loe.*] 

8.  MA9rBB  AH D  Skevant  (H  191.  102*)— Db- 
FBCTivE  Applxanoes  —  RBSPONBiBiumr  or 
Hastes. 

Where  a  lumber  company,  in  connection 
with  its  business,  operates  a  railroad  between 
its  timber  and  mills  and  has  its  own  men  in 
charge  of  the  engine  and  trainsj  it  is  bound  to 
exercise  ordinan-  care  in  providing  its  servants 
a  reasonably  safe  place  to  work,  reasonably  safe 
tools,  appliances,  and  machinery. 

[Sd.  Mote.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  17^*  178-184, 

192;  Dec.  Dig.  H  lO'.  102.*1 

4.  Mastbb  and  Servant  (S  201*)— Injubt  to 

SBSVAHT— GONCCBBING  NeOLIOENCE  OF  FKt- 
LOW  SEBVAHT— LtABILITT  OF  MaSTEB. 

Where  an  employ^  of  a  lumber  company 
is  engaged  in  checking  lumber  in  a  box  car, 
without  knowing  that  his  fellow  servsDta  are 
engaged  in  switching  other  cars  on  the  same 
track,  and  a  drop  switch  is  made,  thereby  "kick- 
ing" loaded  cars  which  have  broken  brakes 
against  the  car  in  which  the  employ^  is  at 
work,  whereby  he  Is  injured,  held,  the  lumber 
company  is  liable  notwithstanding  the  fact  that 
ibm  accident  was  caused  by  the  concurring  negli- 
gence of  the  fellow  servant. 

[Ed.  Note. — Foe  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  515-534;  Dec.  Dig.  S 
201.*] 

5.  Masteb  and  Sbbvant  (J  201*)— Injury  to 

SERVAN'^-LrABltlTT  OF  MAaTEB. 

Where  a  lumber  company's  foreman  has 
under  his  charge  one  known  to  him  to  then  be 
engaged  in  checking  lumber  in  a  box  car,  and 
wlthont  warning  directs  an  engineer  to  make 
a  drop  switdi  of  ears  on  s  grade  siding,  which 
*Ueks"  loaded  ears  sgainst  the  box  car,  pushing 
tb»  enie  of  the  Inmber  together,  thereby  cmsb- 
ing  and  injuring  the  "checker,"  tbe  lumber 
company  is  liable,  notwithstanding  the  (act  that 
the  engineer  was  a  fellow  servant  of  the  person 
indued. 

[Ed.  Notc^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  616-534;  Dee.  Dig.  | 
201.*] 


0.  Master  and  Sbsvajix  (S  217*)— Injubt  to 

Skivaht— AsstncFTiON  or  Risk. 

Where  the  master  has  a  rule  against  em- 
ployes working  in  cars  when  switching  is  being 
done  on  the  same  track,  and  an  employ^  is 
checking  lumber  for  the  company  in  a  car,  and 
does  not  know  that  switching  Is  being  or  about 
to  be  done  on  that  track,  and  cars  are  "kicked" 
against  the  car  in  which  such  emidoy^  is  work- 
ing, and  he  is  thereby  injured,  held,  there  is  no 
assumption  of  risk  on  the  part  of  the  servant, 
wbere^  the  master  is  relieved  from  liability 
for  Budi  injury. 

[Ed.  Mote.— For  other  cases,  see  Msstw  and 
Servant,  Cent  Dig.  »  674-600;  Dee.  Dig.  { 
217.*] 

7.  INETERUCTIOHB  APPBOVBD. 

Instructions  given  by  tbe  court  examined, 
and  Aeld  to  properly  state  the  law. 

(Additional  SyUabut  by  EditoHal  Staff.) 

8.  Raxlboadb  (S  2*)— Tramboad— "Railroad." 

The  term  "railroad"  will  include  a  tramroad 
belonging  to  a  lumber  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  2;  Dec.  Dig.  $  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  5899-6908;  vol.  8^  pp.  7777,  7778.] 

9.  TRUI.  (I  242*)— IKJUBT  TO  SbStaut— IN- 
8TROOTXON. 

In  an  employe's  action  for  injuries  before 
statehood,  an  instruction  that  certain  chapters 
of  tile  Arkansas  law  were  apidlcable  to  the  case, 
was  misleading,  and  that  the  law  in  force  at  the 
time  of  the  injury  governed,  and  might  cause 
the  jury  to  speculate  as  to  what  the  Arkansas 
law  was,  and  was  properlv  refused;  It  being 
the  conrt^s  duty  to  state  what  the  law  was,  re- 
gardless of  its  source. 

[Bd.  Note^For  otiwr  easea,  see  Trial,  Cent 
Dig.  H  669-676;  Dee.  1^%  ^*} 

Error  from  District  Conrt.  MeCnrtaln 
County;  Svmmers  Hardr,  Jndge. 

Action  1^  V.  T.  Spiv^  against  the  Frisco 
Lumber  Company,  a  corporation,  for  personal 
injuries.  Judgment  for  plainliflr,  and  defend- 
ant brings  error.  AfBrmed. 

Stewart  &  McDonald,  of  Hugo,  for  plaln- 
titC  In  error.  M.  W.  Gross,  of  Hugo,  for  de- 
fendant in  error. 

LOOFBOURROW,  J.  [1]  V.  T.  Spivey, 
plaintiff  below,  Sled  an  amended  petition  as 
follows:  "Comes  now  the  plaintiff,  V.  T. 
Sptvey,  and  by  leave  of  court  flies  this  amend- 
ed petition,  and  for  cause  of  action  against 
the  defendant,  tbe  Frisco  Lumber  Company, 
alleges  and  states:  That  this  cause  of  action 
was  flled  before  statehood  In  tbe  Central 
district  of  the  Indian  Territory,  Antlers 
Court  division  thereof,  and  this  Is  an  amend- 
ed petition  flled  by  leave  and  order  of  the 
court  made  on  the  17th  day  of  September, 
1909;  that  the  Frisco  Lumber  Company  is 
a  corporation  doing  business  in  the  town  of 
Bokhoma,  Okl.,  in  said  county  and  state,  as 
manufacturer  and  shipper  of  lumber,  having 
a  tramroad  and  engine  or  engines  to  be 
used  in  and  for  switching  purposes  and  for 
hauling  logs  to  Its  mill  In  said  town,  and  had 
the  same  at  the  time  that  this  cause  of  ac- 
tion arose,  on  the  20th  day  of  September. 
1006;  that  on  the  20th  day  of  September. 
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1906,  plaintiff  was  In  the  employ  of  said  d«- 
taidant  company  as  a  lumber  checker,  and 
bad  beoi  In  Its  employ  for  some  time  prior 
fheieto;  that  on  tlie  said  date,  while  plain- 
tiff was  In  a  car  checking  lumber,  as  It  was 
his  duty  to  do,  said  car  b^ng  then  and  there 
upon  the  side  track  at  defendant's  mill  being 
loaded,  without  any  warning  to  plaintiff  some 
loaded  cars  were  switched  by  defendant's  en- 
gine In  making  a  flying  or  drop  switch  and 
throwing  three  or  four  cars  onto  the  side 
track  where  the  car  was  In  which  plaintiff 
was  at  work  checking  lumber  and  struck 
three  or  four  cars  between  the  cars  switched 
and  the  car  In  which  plaintiff  was  working; 
that  the  cars  so  struck  were  without  brakes 
on  them,  though  heavily  loaded  and  standing 
on  a  downgrade  side  track;  that  said  cars 
because  of  the  fact  that  they  bad  no  brakes 
on  them,  or  the  brakes  were  broken  and  were 
not  turned  on,  ran  down  upon  and  Into  the 
car  in  which  plaintiff  was  then  and  there  en- 
gaged In  the  discharge  of  his  duties  to  de- 
fendant, striking  said  car  with  such  force  as 
to  drive  the  lamber  from  each  end  of  the 
car  together,  catching  plaintiff  between  the 
lumber,  knocking  him  over,  and  catching  one 
of  his  feet  between  ttie  lumber,  breaking  and 
crushing  and  causing  a  severe  fracture  of  the 
bone  of  the  instep,  and  is  enlarged,  causing 
the  leaders  on  top  of  said  foot  to  become 
matted  and  bound  together  with  surrounding 
tissues,  and  causing  the  tendons  below  the 
outer  ankle  bone  to  become  also  bound,  and 
also  causing  a  strain  to  Joint  of  right  hip  be- 
tween the  hip  bone  and  the  sacrum,  and 
straining  the  bat^.  which  will  remain  a  last- 
ing and  permanent  Injury  to  plaintiff;  that 
said  injury  was  caused  by  tbe  carelessness 
and  n^ligence  of  the  defendant  In  loading 
and  using  and  leaving  said  cars  upon  the 
side  track  where  plaintiff  was  at  work  with- 
out any  brakes  on  them,  and  they  on  a  down- 
grade toward  where  plaintiff  was  at  work; 
that  the  brakes  on  said  cars  were  broken 
and  unsafe,  and  that  said  broken  and  un- 
safe condition  of  said  brak^  was  known 
to  defendant,  or  by  the  exercise  of  ordinary 
care  and  diligence  could  have  been  known 
to  It,  and  was  unknown  to  plaintiff,  and 
could  not  have  been  known  to  him  by  the 
exercise  of  ordinary  care  and  diligence ;  that 
had  said  brakes  been  in  a  safe  condition  and 
turned  on  said  cars,  it  would  have  been  im- 
possible for  said  cars  to  have  run  into  plain- 
tiff's car;  that  before  said  Injury,  plaintiff 
was  a  strong  young  man,  able  to  do  carpen- 
ter work  and  earn  $2  per  day;  that  since 
said  Injury  plaintiff  has  not  been  strong,  and 
has  suffered  untold  pain  and  mental  anguish, 
and  his  earning  capacity  has  been  reduced  at 
least  one-half,  and  said  injury  was  cauped  by 
the  negligence  of  defendnnt,  and  without 
fault  upon  the  part  of  plaintiff.  Wherefore 
plaintiff  prays  Judgment  against  defendant  in 
the  sum  of  tS,000,  and  costs  of  this  suit,  for 
the  aforesaid  Injuries."  To  this  petition  the 
Frisco  Lumber  Company  flled  a  demun«r» 
which  was  orerruled  and  ezceptloDS  saved : 


thereafter  ttie  defendant  lumber  company  an- 
swered, whidi  answer  is,  In  substance,  a  gen- 
eral dental,  with  the  specific  admission  tiiat  It 
Is  a  corporation,  as  charged,  engaged  In  the 
lumber  boslness,  having  a  tramroad  and  en- 
gine used  i.or  switching  purposes  and  hauling 
logs  to  its  mill,  and  alleging  that  the  Injury, 
if  any,  resulting  to  the  plaintiff  was  caused 
by  the  acts  of  a  fellow  servant,  and  In  a 
supplemental  answer  pleads  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  The 
I^aintlff  replied  with  a  general  denial,  and  al- 
leged that  the  plaintiff  was  injured  by  the 
concurrent  negligence  of  both  the  defendant 
and  a  fellow  servant,  the  engineer ;  the  case 
was  tried  to  a  jury  and  a  verdict  retnrned 
in  favor  of  the  plaintiff,  Splvey,  and  against 
the  defendant  the  Frisco  Lumber  Company, 
In  tbe  sum  of  $1,500;  from  a  judgment 
thereon  the  defendant  appeals  and  assigns 
as.  error:  First  The  court  erred  in  overrul- 
ing tbe  demurrer  of  the  plaintiff  in  error  to 
the  amended  petition  of  defendant  in  error. 
In  support  of  this  assignment,  counsel  con- 
tends that  the  petition  shows  that  the  Injury 
resulted  from  the  fault  of  a  fellow  servant, 
and  that  the  master  is  not  liable.  Giving  the 
language  of  the  petition  a  f&ir  oonstrnctlon. 
It  states  a  cause  of  action,  and  charges  con- 
curring negligence  on  the  part  of  the  servant 
and  the  master. 

The  second  assigns  err*  in  admitting  evl- 
den<?e,  etc.,  as  shown  by  the  case-made  here- 
in, and  Is  too  general  In  Its  character.  See 
Turner  v.  First  National  Bank  (No.  2593), 
139  Fac.  703,  decided  at  this  term,  but  not 
yet  officially  reported. 

[2. },  I]  The  third  assigns  error  "In  admit- 
ting  evidence  on  the  part  of  the  defendant  In 
error  relative  to  plaintiff  In  error  not  having 
a  car  inspector  to  inspect  cars  received  by  it 
for  the  purpose  of  shipping  Imnber."  This 
tramroad,  which  belonged  to  the  lumber 
company,  comes  within  the  scope  and  deflnl- 
tl<ni  of  the  term  "railroad."  and  It  is  not 
disputed  that  it  was  a  railroad.  It  Is  con- 
tended that  because  the  cars  loaded  with  ties 
did  not  belong  to  the  lumber  company.  It 
was  not  responsible  for  their  being  out  of  re- 
pair. The  rule  seems  to  be  that  the  responsi- 
bility of  a  railroad  company  to  its  servants  Is 
the  same  in  respect  to  cars  of  other  compa- 
nies which  the  servants  are  compelled  to 
handle  as  in  respect  to  its  own,  especially 
where  the  defect  Is  not  latent  The  evidence 
In  this  case  shows  that  the  two  oars  loaded 
with  ties  bad  been  hauled  over  the  tramroad, 
loaded  by  defendant  and  placed  on  the  grade 
side  trade  the  day  before  tike  Injury  occurred; 
that  the  brake  on  one  of  the  cars  loaded  with 
ties  had  a  broken  chain  and  the  brake  could 
not  be  operated,  while  the  brake  on  the  other 
car  was  without  a  ratchet  or  some  other  ap- 
pliance, which  prevented  the  brake  being  set ; 
that  when  these  cars  were  set  In  motion  an 
employ^  of  the  lumber  company  climbed  upon 
them  and  tried  to  set  botb  brakes,  but  could 
not  do  so.  A  casual  inspection  of  either  of 
!  these  brakes  would  have  disclosed  their 
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condltkm,  and  the  lumber  oompauy  was  bound 
to  exercise  ordinary  cere  In  furnishing  cars 
In  reasonably  safe  coodltlon.  See  Self  t. 
Adell  Lumber  Co.,  5  Ua.  App.  Ii4e.  64  S.  K. 
113;  Ozan  Lumber  Co.  v.  Br^an,  90  Ark. 
223,  lis  S.  W.  73 ;  Mo.  Pac.  Ry.  Co.  v.  Barber, 
44  Kan.  612.  24  Pac.  969 ;  Atchison.  T.  &  S. 
F.  By.  Co.  T.  Penfold,  57  Kan.  148;  45 
I^e.  574  ;  26  Cyc  1110,  and  numerous 
aathoritles  dted  In  note  62.  The  tesU- 
mooy  offered  to  which  defendant  objected 
teoded  to  show  that  the  defendant  bad  no 
car  Inspector.  While  it  may  not  have  been 
necessary,  nor  are  we  aware  that  the  law  re- 
quired the  lumber  company  to  have  an  in- 
spector employed  Bpedally  for  tbat  purpose, 
ftill  It  was  the  duty  of  the  lumber  company 
to  baTe  some  of  its  employes  examine  the 
cars  which  it  used,  for  the  purpose  of  ascer- 
talnhis  whether  or  not  such  cars  were  rea- 
sonably safe  and  In  proper  condition,  to 
avoid  injury  to  those  In  its  mploy,  and  there 
ms  no  substantial  error  in  the  admission  of 
tbe  testimony. 

[f  t}  The  fourth  error  assigned  Is  the  over- 
ruling of  the  demurrer  filed  by  the  defendant 
to  the  eTidence  offered  by  the  plaintiff  on  the 
trial.  The  plaintitTs  evidence  was  suffident 
to  support  the  allegations  of  his  petition,  and 
OD  the  trial  of  the  case  it  was  shown  that  the 
foreman  of  the  defendant  lumber  company, 
the  superior  of  both  the  engineer  and  the 
plaintiff,  directed  tbe  engineer  to  make  the 
drop  switch,  and  that  the  foreman  knew  that 
the  plaintiff  was  in  the  box  car  checking  the 
Imnber,  and  that  he  gave  the  plaintiff  no  no- 
tice of  the  fact  that  they  were  switching,  or 
that  the  drop  switch  was  to  be  made,  and  tbe 
plaintiff  testified  that  he  did  not  know  when  he 
was  in  the  car  checking  tbe  lumber  tbat  the 
company  at  that  time  were  or  would  do  any 
switching  on  that  track.  Thera  was  testi- 
mony offered  tending  to  show  tbat  there  was 
8  role  of  the  company  tbat  the  employes 
should  not  work  in  the  cars  while  switching 
was  being  done ;  but  the  plaintiff  would  not 
be  diargeable  with  contributory  negligence  or 
assomption  of  risk  by  reason  of  such  rule, 
onless  be  knew  that  tbe  switching  was  about 
to  be  done,  or  was  being  done,  and  this  quee- 
Uon  of  fact  was  submitted  to  the  Jury. 

The  plaintiff  in  error  dtes  many  authori- 
ties supporting  the  proposltton  that  the  mas< 
t«  is  not  liable  for  injury  resulting  from  the 
act  <tf  a  fellow  servant,  without  fault  of  the 
master,  Imt  those  cases  are  not  applicable  to 
tbe  case  at  bar,  Thompson  on  Negligence,  8 
4858,  States:  "Where  the  master  falls  In  his 
duty  to  tiw  Injured  servant  of  furnishing 
nfe  premises,  madiineryt  toolSr  or  appliances, 
ud  this  failure  is  a  proximate  cause  of  In- 
jur, the  fact  Qiat  the  negligence  of  a  fellow 
■errant  also  commingles  with  it  as  a  proxi- 
mate or  ^Bdoit  cause  will  not  nonerate  tbe 
master  from  liability.**  See  note  with  numer- 
otw  authorities  supportlDg  tbe  proposition. 

It  la  conceded  that  because  this  action 
arose  In  the  Indian  Territory  in  1906,  when 


,  certain  laws  of  the  state  of  Arkansas  were  in 

forces  those  laws  control.  The  case  of  St 
L..  I.  M.  &  S.  By.  Co.  T.  Gorman  et  &L,  92 
Ark.  102, 122  S.  W.  116,  is  one  very  similar  to 
the  case  at  bar.  Gorman  was  a  brokeman  in 
the  employ  of  the  defendant  railway  com- 
pany; was  killed  by  the  derailment  of  an 
engine  on  which  he  was  riding  in  the  dis- 
charge of  his  duties,  In  August,  1907,  at 
Wagoner,  Ind.  T.  Tbe  engine,  pulling  a 
freight  train,  was  approaching  Wagoner  in 
the  yard  limits ;  Comian  was  on  the  mnning 
board  of  the  engine,  preparing  to  go  down  on 
the  pilot  for  the  purpose  of  operating  a 
switch  for  the  train  to  go  In  upon  a  siding; 
there  was  another  track  used  as  a  passing 
and  storage  track,  and  a  few  minutes  be* 
fore  Gorman's  engine  reached  the  north  mA 
of  the  track  some  ballast  cars,  standing  on 
this  track,  were  stmck  and  put  in  motion  by 
other  cars  handled  by  the  crew  of  another 
train ;  these  oars  rolled  down  the  d^cendlng 
grade  of  the  storage  track  and  out  upon  the 
main  track,  and  collided  with  Gorman's  en- 
gine, overturning  the  same  and  crushing  him 
to  death;  there  was  no  derailing  device  of 
any  kind  at  the  end  of  this  storage  track,  and 
tbe  brakes  on  the  cars  were  not  in  woi^dng 
order;  when  they  were  put  in  motion  a 
brakeman,  who  was  a  member  of  the  other 
crew,  motmted  the  ballast  cars  and  tried  to 
put  on  the  brakes  so  as  to  stop  them,  but  on 
account  of  the  brakes  not  working  he  failed 
to  accomplish  this.  The  court  held:  "Where 
a  railroad  brakeman  was  injured  because  of 
the  railroad  company's  negligence  in  falling 
to  provide  a  derailer  or  other  safety  device 
at  a  dangerous  switch,  he  was  entitled  to  re- 
cover, though  the  negligence  of  bis  fellow 
servants  concurred  with  that  of  die  taflroad 
company." 

M.,  K.  A  T.  Ry.  Co.  v.  Elliott,  2  Ind.  T. 
407,  Gl  8.  W.  1067,  holding:  "A  train  des- 
patcher  and  a  fireman  on  a  locomoflve  are 
not  fellow  servants  so  as  to  relieve  a  railway 
company  from  liability  for  injuries  sustain- 
ed by  a  fireman  throng  negligence  of  a 
deapatcher." 

M.,  K.  &  T.  By.  Co.  T.  WUhoit,  6  Ind.  T.  586, 
98  S.  W.  841,  holding:  "The  ^neral  rule  is 
that  Oioee  entering  into  the  service  of  a  com- 
mon master  become  thereby  engaged  In  a 
common  service,  and  are  fellow  servants,  but 
the  master  owes  to  the  servant  certain  duties, 
such  as  providing  a  reasonably  safe  place  to 
work,  reasonably  safe  tools,  appliances,  and 
machinery,  and  be  must  exercise  proper  dil- 
igence In  the  employment  ot  reasonable  and 
competent  men  to  perform  their  respective 
duties.  If  tbe  master  be  neglectful  in  any 
of  tliese  matters,  he  is  liable.  And  if  he  em- 
ploy another  In  the  performance  of  these  ob- 
ligations for  him,  be  is  liable  for  the  neglect 
of  that  other."  See,  also,  K.  C,  F.  S.  &  U.  R. 
Go.  V.  Becker.  67  Ark.  1,  GS  S.  W.  406,  46  L. 
R.  A.  814,  77  Am.  St.  Rep.  78;  SulUvan- 
Sanford  Lumber  Go.  t.  Cooper  et  al.  Cl^ex.  Civ. 
App.)  126  S.  W.  35 ;  Marcum  v.  Tbree  States 
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Lumber  Co.,  88  Ark.  28, 113  S.  W.  357 ;  Grand 
Tmafc  Ry.  Co.,  etc.,  v.  CnmmingB,  106  U.  S. 
700,  1  Sup.  Ct  493,  27  L.  Ed.  266;  Gila 
Valley,  G.  &  N.  B.  Co.  v.  Lyon,  203  U.  S.  465, 
27  Sup.  Ct  145,  ei  L.  Ed.  276 ;  Norfolk  &  W. 
R.  Go.  T.  Nuckols,  91  Va.  103,  21  S.  XL  842; 
Copplcs  T.  New  York  C.  &  H.  B.  B.  Co.,  122 
N.  Y.  S57,  25  N.  E.  916,  19  Am.  St  Bep.  628. 

[I]  Tbe  fifth  assignment  of  error  la  the  re- 
fusal of  tbe  trial  court  to  give  iustructtons 
Nos.  1  and  0,  requested  by  defendant  There 
is  no  merit  In  this  contention.  Said  request- 
ed instructloD  No.  1,  If  given  would  have 
told  tbe  Jury  tbat  the  cause  of  action  accrued 
in  September,  1006,  and  that  certain  chapters 
of  tbe  Arkansas  law  were  applicable  to  that 
case,  and  "tbat  tbe  law  to  govern  In  this 
case  will  be  the  law  tbat  was  in  force  at 
the  time  of  the  alleged  injury."  This  In- 
struction would  hare  l>een  misleading  and 
<x>nfuslng.  and  might  have  caused  tbe  jury 
to  speculate  upon  what  tbe  Arkansas  law 
was.  It  was  the  duty  of  the  court,  by  its 
Instructions,  to  state  to  the  jury  what  tbe  law 
was,  regardless  of  its  source.  Bach  element 
of  tbe  ninth  requited  Instruction  Is  covered 
In  the  instructions  given  by  the  court,  and 
the  instruction  in  itself  was  not  proper  for 
tbe  reason  that  standing  alone,  certain  ele- 
ments were  omitted,  which  were  properly  In- 
cluded in  the  charge  given  by  the  court 

[7]  In  the  sixth  assignment  of  error  all  of 
tbe  instructions  given  by  tbe  court  are  set 
out,  but  counsel  in  their  brief  have  failed  to 
designate  any  portion  of  the.  same  which  la 
erroneous,  ^e  instructions  fairly  state  tbe 
law  as  applied  to  tbe  evidence  in  this  case, 
and  in  them  we  find  no  substantial  error. 

The  judgment  of  the  trial  court  Is  affirmed. 
All  of  the  Juaticea  concur. 


LASOYA  OIL  CO.  v.  ZULKEY.  (No.  4088.)  t 
(Snprone  Court  of  Oklahoma.  Jan.  18*  1914.) 

(ByUabUi  by  the  Court.) 

L  Qdabdlui  and  Wabd  (S  70*)  —  Invalid 
Lbasb  bt  Guaxdian  —  Baixficaison  bt 
Waed. 

"Wbere  a  corporation  leases  a  minor's  land 
fronn  her  guardian  for  oil  and  gas  purposes, 
paying  there£or  to  the  guardian,  for  tbe  use  of 
ais  ward,  f40  per  acre  bonus  and  an  eighUi 
royalty,  and  at  the  same  time,  and  as  a  part  of 
the  same  consideration,  p&ye  to  the  guardian, 
for  his  own  use  and  benefit,  S20  per  acre  for 
tbe  improvements  on  the  land,  claimed  by  the 
^ardian  to  be  his  property,  when  in  fact  such 
improvements  were  purchased  with  tbe  money 
belonging  to  tba  ward,  the  ward  may  maintain 
an  action  against  sucb  corporation  Cor  a  cancel- 
lation of  the  lease.  But  where  such  action  is 
commenced  by  the  ward  after  majority,  and 
she  sets  out  In  her  petition  all  of  the  facts  rel- 
ative to  the  fraudulent  transaction  between  the 
corporation  and  her  guardian,  and  verifies  the 
same,  and  where  such  ward  is  a  person  of  or- 
dinary intelligence,  if  thereafter  she  voluntari- 
ly makes  final  settlement  with  her  guar^an,  re- 
ceiving from  him  valuable  property  and  money, 
knowing  said  property  and  money  to  be  the 


proceeds  of  such  lease,  meh  MtUemuit  ia  a 

ratification  of  the  lease. 

[EM.  Notc^For  other  cases,  see  Onardiaii 
and  Ward,  Cent  Dig.  H  806-^;  Dec  TOg.  | 
70.*] 

2.  Tkndeb  (S  19*)— Binding  Efteot. 

The  party  manng  a  tender  in  the  trial  of 
a  cause  for  the  purpose  of  di^g  equity  is  bound 
by  each  tender. 

[Ed.  Note^-9'or  other  cases,  see  Tender, 
Cent  Dig.  H  8&-«4.  67:  Dee.  Kg.  1 19.*1 

Error  from  District  Court;  Bofeni  County; 
T.  It.  Brown,  Judg& 

Action  by  Ada  A.  Zulkey  against  the  La- 
soya  Oil  Company*  a  coiporation.  Judgment 
for  plalotLfT,  and  defendant  brings  error. 
Beversed  and  rendered. 

George  S.  Ramsey,  of  Muskogee,  and  W.  B. 
Woodcock  and  Virgil  Hicks,  both  of  Sapulpa, 
and  C.  L.  Thomas,  of  Muskogee,  for  plaintiflT 
In  error.  Charles  Blcbardson  and  B.  H. 
Perry,  both  of  Tulsa,  and  Stevrart  Cruce  ft 
Gilbert,  of  Oklahoma  City,  for  defendant  in 
error. 

LOOrBOUBBOW,  J.  In  1901  Ada,  Minnie, 
Alexander,  and  Leroy  Znlk^,  minor  dilldren 
of  Mark  F.  Znlkey,  were  tlie  owners  ot  four 
contiguous  allotments  In  tlie  Gberokee  Na- 
tion. Madt  F.  Zolkey,  the  legal  guardian  of 
said  minors,  with  the  approval  and  nnder  ttui 
direction  of  tbe  United  States  District  Gonrt 
of  the  Nordiem  Dlstilct  of  tbe  Indian  Terri- 
tory, leased  said  allotments  to  the  Lasoya  OU 
Company  for  oil  and  gas  pnrposes;  the  con- 
sideration stated  In  the  lease  b^ng  $40  per 
acre  bonos  and  an  eighth  royalty,  said  lease 
ronniiv  tor  a  period  of  15  years.  The  said 
lease  was  n^otlated  by  John  P.  and  James 
H.  Elkln,  BtodEhoIders  In  said  dl  Company, 
and  as  a  part  and  parcel  of  the  same  trans- 
action the  said  oil  company  agreed  to  pay 
Sifork  F.  Zulkey  the  sum  of  $20  per  acre  for 
bis  own  nse  and  benefit,  be  representing  that 
tbe  Improvements  on  said  allotments  were 
placed  there  at  bis  own  expense  and  labor; 
but  It  is  shown  by  the  evidence  tbat  the 
improvements  were,  in  fact,  the  property  of 
the  minor  children.  Tbe  Lasoya  Oil  Com- 
pany paid  to  Mark  F.  Zulkey  the  $40  per 
acre  bonus  for  tbe  children  and  the  9S0  per 
acre  bonus  for  bis  own  use  and  benefit,  and 
have  drilled  22  wells  upon  tbe  tract  of  land 
belonging  to  Ada  A.  Zulkey;  9  of  these  weila 
being  dry  boles,  and  the  others  small  pro- 
ducers. A  short  time  after  Ada  A.  Zulkey 
became  of  age  she  commenced  this  action  to 
cancel  the  lease,  alleging  tbat  the  same  was 
obtained  by  fraud  and  collusion  of  said  Oil 
Company  and  her  guardian,  and  tbat  the 
true  consideration  for  the  lease  was  $60  per 
acre  bonus  and  an  eighth  royalty,  and  that 
they  bad  knowingly  and  fraudulently  paid 
Mark  F.  Zulkey,  her  guardian,  $20  per  acre 
for  his  own  use  and  benefit  The  petition 
sets  out  fuUy  all  of  the  facts  relative  to  this 
transaction,  and  the  same  Is  verified  by  Ada 
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A.  Zalkey.  The  Laaoya  Oil  Oompany  denies 
tlie  alleged  fraud,  and  alleges  its  own  titmost 
good  talth  In  obtaining  Uie  lease,  and  fnitber 
allies  that  Ada  A.  Znlkey  has,  by  her  acts 
and  condnct,  ntlfled  said  lease  since  she  be- 
came of  age.  The  case  was  tried  to  the 
coDit,  who  found  that  tba  lease  was  obtained 
by  trand,  and  that  Ada.  A.  Znlkey  Is  mtltled 
to  the  possession  of  the  land  and  cancelation 
of  the  lease,  and  entered  .judgment  aceord- 
in^.  There  are  several  assignments  of  er- 
ror nrged,  bnt  the  qnestton  rattfleatlon  is 
the  only  one  necesnry  to  consider  In  this 
case. 

[1]  The  OTldence  discloses  that  the  money 
reoelTed  by  MaiiE  F.  Zolkey  as  guardian, 
under  this  lease,  the  bonus  and  royalty,  were 
paid  by  said  guardian,  under  the  directiona 
of  the  county  court  of  Craig  county,  luTested 
in  property  consisting  of  two  lots  and  a  ten- 
room  house  In  the  town  of  Chelsea;  that 
after  Ada  A.  Znlkey  became  of  age,  and  after 
this  suit  was  commenced,  she  voluntarily 
made  a  settlement  with  her  guardian  in  the 
coonty  court,  receiving  from  him  the  said 
boose  and  lots  and  about  $800  In  money.  She 
testified  that  she  knew  that  this  property 
and  money  were  the  proceeds  of  this  lease 
at  the  time  she  made  the  settlement;  that 
she  accepted  the  same,  signed  a  receH>t  there- 
for, and  settled  In  full  with  her  father  as 
goardian. 

The  acts  and  conduct  of  said  ward  were  a 
ratification  of  the  lease.  For  authorities 
holding  that  where  a  ward,  after  attaining 
majority,  accepts  the  proceeds  and  benefits 
arising  £rom  a  roldable  transaction  with 
reference  to  her  estate,  such  waM  Is  estoi^ped 
to  deny  the  validity  of  the  transactiiHi,  see 
the  following  cases: 

In  Xonng  v.  Walker,  TO  Uissl  BIS,  12 
South.  546,  it  is  held:  "Where  a  ward,  after 
attaining  her  majority,  compels  her  guardian 
to  account  for  and  pay  to  her  the  money  re- 
odred  by  him  <m  a  sale  of  land  set  apart 
to  h^  Id  a  partition  suit,  die  is  estopped 
to  afterwards  question  the  partition.** 

Iq  Handy  v.  Moonau,  61  Miss.  160,  it  is 
held:  "An  acceptance  by  the  heir  or  ward, 
after  attaining  majority,  of  the  purchase 
money  of  land  sold  under  a  void  decree.  Is  a 
confirmation  of  the  sale  In  the  sense  and  to 
the  extent  of  working  an  estoppel  In  equity 
against  an  assertion  of  the  legal  title." 

In  the  case  of  Buth  v.  Carondtfl^  Harlne 
Batlway,  etc;,  06  Mo.  208,  it  is  held:  ''Where 
one  who  has  made  a  oonveyance  during  in- 
fancy, after  becoming  of  age,  does  some  act 
wUdi  is  totally  hseonslstent  with  an  Inten- 
tion to  disafllrm,  as  receivtog  rent  on  a  lease 
made  in  his  inflmigr  after  he  becomes  of  aga^ 
■n  aflinnance  may  be  Inferred  from  audi  act, 
without  regard  to  the  lapse  of  time  which 
hss  iDtwrened  after  majority.** 

In  the  case  of  I.  CGonner  v.  Carver  et  al.. 
12  Helsk.  (Tenn.)  480^  U  la  held:  "Where 


land  was  atM  to  pay  debts  of  an  estate, 
under  a  decree  odC  the  counly  'court  upon  a 
petition  *  In  the  names  of  T.  ca, 

administrator,  and  the  two  heirs,  minors, 
appearing  by  their  next  friend.  J.  0*a,  bdd, 
that  the  sale  was  vtdd  as  against  the  niln<»s, 
their  Interest  being  antagonistic  to  that  of 
ttie  administrator,  who  had  virtually  as- 
sumed to  act  for  them  against  hims^."  See 
casea  dted  therein.  "But  the  survivor 
*  *  *  (who  succeeded  to  tiie  interest  of 
the  other)  having,  upon  reaching  her  major- 
ity, adTisedly  setUed  with  J.  (yd.  (also  her 
guardian),  and  received,  together  with  oOter 
money,  uie  residue  In  his  hands  of  the  pro- 
ceeds ot  the  land,  held,  that  her  conduct 
under  the  drcumstanoes  amounted  to  a  rati- 
fication of  the  sale." 

In  Lacy  t.  Plxler,  120  Mo.  888,  26  S.  W. 
a07,  the  court  said:  "An  afiSrmance  may  be 
Inferred  from  an  affirmative  act  of  the  In- 
fknt,  after  reaching  majority,  which  is  incon- 
sistent with  an  Intention  to  disaffirm;  as  re- 
ceiving rents  on  a  lease,  receiving  a  part  of 
the  purchase  money,  or  conveying  a  part  of 
the  land  received  In  consideration  for  the 
deed"— citing  Ferguson  v.  Bell,  17  Mo.  847; 
Thomas  v.  PulUs,  66  Mo.  219;  Sims  v.  Ever- 
bardt,  102  U.  S.  312,  26  L.  Ed.  87;  Gillespie 
V.  Bailey,  12  W.  Va.  70,  29  Am.  Rep.  446. 

In  Bevls  v.  Heflin,  68  Ind.  129,  a  guardian, 
during  his  ward's  minority,  sold  her  estate. 
The  law  required  him  to  sell  for  cash  only, 
but  he  took,  as  a  part  payment  from  the 
purchaser,  his  own  promissory  note.  It  was 
held  that  the  sale  was  invalid  as  against  the 
ward;  but  It  was  further  held  that  a  recov- 
ery by  the  ward  against  the  guardian  and 
his  sureties  for  the  amount  of  such  sale  con- 
stitutes prima  fade  a  ratification  of  the  act 
of  the  guardian. 

In  the  case  of  Penn  v.  Helsey,  10  111.  295, 
68  Am.  D6c  597,  a  certain  town  lot  belonging 
to  an  estate  was  sold  under  the  authority  of 
the  laws  of  the  state  of  Illinois  by  the  guar- 
dian of  infant  children,  bnt  no  report  of  the 
sale  was  made  to  the  court,  and  no  order 
entered  confirming  it  Such  sales  are  void, 
and.no  title  passes  to  the  purchasers.  The 
court  found  that  the  plaintiff  established  the 
fact  that  the  proceeds  of  said  void  sale 
were  uaed  to  purchase  other  lands,  and  the 
land  so  purdiased  by  the  guardian  was  sold 
for  a  large  sum  of  money,  and  the  heirs  re- 
ceived the  full  benefit  of  such  sale.  The 
court  ssid:  'It  Is  a  prlndple  thac,  tiiough 
in  general  estoppels  are  odious,  as  preventing 
a  party  from  stating  the  truth,  yet  they  are 
£Bivored  when  th^  promote  equity.  •  «  * 
The  application  of  this  princU>le  does  not 
depend  •  •  •  upon  any  mv^poaeH  distinct 
tion  between  a  void  and  a  voidable  sale.  If 
the  sale  be  tlie  one  or  the  other,  recrtvlng  the 
money,  or  its  proceeds  In  other  valuable  prop- 
erty, with  a  knowledge  of  the  fticts,  touches 
the  conscience  of  the  party,  and  therefore  es- 


Digitized  by 


Google 


162 


140  PAdFIG  BBPORKER 


ton. 


tabUidtes  the  right  of  the  party  claiming 
under  such  sale,  In  one  case  as  well  as  In 
the  other." 

[2]  After  the  Lasoya  Oil  Company  closed 
Its  case,  said  company,  by  Its  attorney,  ten- 
dered into  court  and  offered  to  confess  Judg- 
ment in  favor  of  Ada  A.  Zulkey,  the  amount 
which  it  had  paid  to  Mark  F.  Zulkey  for  im- 
provements on  her  lands,  to  wit,  the  stun  of 
$2,000,  together  with  interest  thereon  from 
the  date  of  the  lease,  and  declared  its  wil- 
lingness under  all  circumstances  and  undw 
any  aspect  of  the  case  to  do  plaintiff  absolute 
Justice  and  equity.  It  is  bound  by  such 
tender.  88  Oyc.  163.  A  tender  is  ordinarily 
an  admission  of  an  amount  due  equal  to  the 
sum  tendered.  See  numerona  auUioritleB 
cited  in  note  59.  - 

The  Judgment  of  the  trial  court  is  re- 
versed, and  rendered  in  favor  of  Ada  A. 
Zulkey  in  the  sum  of  $2,000,  together  with 
interest  thereon  from  the  date  of  the  lease. 
All  the  Justices  concur. 


WALI«\GB  T.  EILUAN.    (No.  3075.) 
(Supreme  Court  of  Oklahoma.   April  14,  1914.) 

(ByUdbuB  iy  th«  Court.) 

1.  ApPttii,  AND  Ebbob  (S  1001*)  —  Vbbdjot — 
Evidence. 

Record  examined,  and  held  to  discloa«  no 
reversible  error. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3822,  3g2&-8934;  Dec. 
Dig.  i  1001.*3    *  "  • 

fAtUifionoI  ByUabus  by  Editorial  Staff.} 

2.  Appeal  and  Bbbob  (|  171*)  —  Issues  — 

CUANQE  OF  ThEOBT. 

Where  the  answer  and  reply  join  issues 
inconsistent  with  the  petition,  and  the  case  is 
submitted  without  objection  on  sudi  iisueB,  and 
judgment  is  rendered  on  that  theory,  the  par- 
ties are  bound  by  such  theory  on  appeaL 

PEd.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Gent.  Dig.  Cg  1053-1063,  1066,  1067, 
1161-1165;  Dec.  Dig.  {  171.*] 

Error  from  District  Court,  McOlaln  Coun- 
ty; R.  BfcMillan,  Judge. 

Action  by  Clarence  E.  Wallace,  a  minor, 
by  John  Wallace,  his  legal  guardian,  against 
O.  V.  Kllllan.  Judgment  for  defendaot,  and 
plaintiff  brings  error.  Affirmed. 

Bennle,  Hocker  &  Uoore,  of  Pnrcell,  for 
plaintiff  In  error.  J.  F.  Sliarp,  of  Oklahoma 
City,  and  J.  B.  Dudley,  of  Norman,  for  de- 
fendant In  error. 

KANE;  C.  J.  This  was  an  action  com- 
menced In  behalf  of  Clarence  E.  Wallace,  a 
minor,  by  John  Wallace,  his  legal  guardian, 
plaintiff  in  error  herein,  plaintiff  below, 
against  O.  V.  KLUian,  defendant  In  error  here- 
in, defendant  below,  to  recover  possession 
of  certain  real  estate,  alleged  to  be  the  prop- 
erty of  the  minor,  and  for  damages  for  its 


detention.  Thereafter  the  defendant  filed  an 
answer,  admitting  that  the  plalutlir  was  the 
owner  of  the  real  estate  and  premises  de- 
scribed in  his  petition,  but  alleged  Oiat  be 
was  rightfully  in  possession  thereof  by  virtue 
of  the  assignment  to  him  of  a  certain  lease 
therefor,  the  terms  of  which  it  is  not  neces- 
sary to  notice.  (Prior  to  the  time  the  canse 
came  on  for  trial,  the  plaintiff  by  a  written 
lease,  which  is  conceded  to  be  valid,  let  the 
premises  in  controversy  to  the  defendant,  and 
thereafter,  by  agreement  of  the  parties,  the 
cause  proceeded  to  trial  upon  the  sole  ques- 
tion of  whether  the  defendant  paid  tbe  rental 
value  of  the  premises  to  the  plaintitC  during 
the  time  he  was  in  possession  th»«of  prior 
to  the  execution  of  the  admittedly  valid 
lease.  The  trial  court  stated  the  Issues  in 
controversy  as  agreed  upon  by  the  parties  as 
follows:  "The  only  question  for  the  Jury  to 
pass  upon  in  this  case  Is  that  of  the  rents 
and  damages.  If  any.  for  the  year  1910.  The 
defendant  alleges  that  be  had  the  land  rent- 
ed, and  that  he  has  paid  the  rents  for  said 
year.  •  •  • "  The  Jury  returned  a  ver- 
dict for  the  defendant,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

[1]  There  is  evidence  reasonably  tending 
to  support  the  verdict  of  the  Jury;  and,  as 
there  is  no  other  question  in  the  case  than 
the  one  presented  to  the  Jury  by  the  trial 
court,  the  verdict  and  the  Judgment  rendered 
thereon  are  conclusive. 

[2]  There  are  several  questions  presented 
by  couns^  for  plaintiff  in  error  in  his  brief 
which,  on  account  of  the  narrowing  of  the  Is- 
sues by  the  action  of  the  plaintiff  in  execut- 
ing a  valid  lease  to  the  defendant,  and  the 
subsequent  agreement  of  the  parties,  It  Is  not 
necessary  to  review.  The  cause  seems  to  have 
been  tried  upon  what  purports  to  be  an  an- 
swer, filed  during  the  trial,  and  a  reply  there- 
to, wher^  the  only  issue  Joined  was  the  one 
above  mentioned,  which  was  decided  by  th9 
Jury  In  favor  of  the  defendant.  While  the  an- 
swer was  filed  over  the  objection  of  the  plain- 
tiff, and  the  court  overruled  a  demurrer  there- 
to, the  plaintiff  finally  by  reply  did  traverse 
the  allegation  of  fact  therein  contained,  and, 
as  stated  by  the  trial  Judge,  agreed  upon  the 
Issue  to  be  submitted  to  tbe  jury.  In  Border 
r.  Carrablne,  24  Okl.  609,  104  Pac.  906,  It 
was  held:  "When  die  answer  of  the  defend- 
ant and  the  reply  of  the  plaintiff  join  issues 
inconsistent  with  the  allegations  of  tbe  peti- 
tion, and  the  case  is  submitted  to  the  court 
below  without  objection  on  the  Issues  joined 
by  the  answer  and  reply,  and  Judgment  is 
rendered  on  that  theory,  the  parties  will  not 
be  permitted  to  change  in  this  court  a  the- 
ory  voluntarily  adopted  In  the  court  below.** 

For  tbe  reason  stated,  the  judgment  of  the 
court  below  la  affirmed.  AU  the  Justlcea 
concur. 
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OOURirNBt  T.  8TATBL 
(CriwhuJ  Ownt  of  App— la  of  OWihnmi.  ^ril 

(SvUahut  by  th«  Courts 

1.  CUHINAL   I^AW    (S  m*)— •iNBTBUOnOHfr- 
BTIDXirCX. 

ne  aocoaed.  in  &  crimlaal  cue,  la  entitled 
to  instractioiu  defining  the  law  aimllcabie  to 
Ua  theory  and  coveriQ?  his  defense,  If  there  is 
competent  evidence  teoding  Teasouablr  to  sub- 
stantiate aoch  theerj. 

[Ed.  Note.— £'or  othw  caauL  aea  Orlmlnal 
Uw.  Gent.  Dig.  {  tSlS;  De&Dlx.  |  771.*! 

2.  OsncxNAi.  Law  (|  816*)— Ih8Ibuotioi»— 

AllBI— Etideno. 

When,  In  the  trial  of  a  criminal  caae,  tne 
only  defense  la  that  of  alibi,  and  the  proof 
tends  clearlr  to  establish  such  defenae,  it  is  the 
iatj  of  the  trial  court  to  iustruct  on  the  law 
of  alibi,  and  especially  so  when  requested  to 
five  BQch  instTQCtions. 

[Bd.  Note^For  other  cases,  see  GrimlDal 
gm^^Oent  INs.  H  102a.  1986;  Dae.  I»c  | 

3.  CmaavAX.  Law  ({  1186*)— Fbaotici. 

lilts  ooart  is  not  warranted  In  departing 
from  well-established  rules  of  law  nnivereally 
oidield  by  all  the  coarts  of  last  resort,  and  es- 
pecially so  when  such  rules  work  no  bardahip 
upon  the  state,  but  are  easily  understood  and 
well  defined. 

[SJd.  Note.— For  other  caae&  see  Criminal 
Uw.  Cent.  Diff.  H  821S-3219,  W21,  8230 ;  Dmu 
Dig.  I  1186.*J 

4.  BioHTS  or  AoonsKD. 

The  rights  of  the  citizen  are  aa  mndh  en- 
titled to  the  protection  of  the  courts  as  the 
rights  of  the  people,  and  no  unfair  burden  is  im- 
poaed,  when  the  eourta  elected  by  tiie  pecvle 
are  Teqaired  to  follow  plain,  nntversal  ruiea  of 
law,  which  are  fair  alike  to  all  concerned. 

Appeal  from  County  Court.  Gudeld  Cooik- 
ty;  Wtnfleld  Scott,  Judge. 

Laura  Courtney  was  conricted  of  violat- 
ing ttae  prohibition  law,  and  aiveals.  Re- 
Tcraed. 

J.  H.  Sylcea,  of  Tulsa,  for  plaintiff  In  «x- 
ror.  Smith  a  Hatson.  Aast  Atty.  Oat„  for 
the  Stftta 

ABMSTBONO,  F.  J.  The  plaintiff  In  error, 
I4iiim  Coartn^,  was  ocmTlcted  at  th«  Jami- 
ary,  1913,  term  of  the  county  court  of  Oar^ 
Beld  conntT  aa  a  charge  of  selling  intoxl- 
catiug  Uqaor,  and  her  panishmoit  fixed  at  a 
One  of  1260  and  Imprisonment  in  the  coun^ 
}all  ftir  a  period  of  80  days.  The  proof  on 
bduUf  of  the  state  was  by  two  witnesses, 
who  testified  that  at  about  7:30  p.  m.  on  the 
1401  day  of  January,  1918,  they  bought  one- 
balf  pint  of  whlaky  from  the  i^intLff  in  er- 
ror, at  a  certain  rooming  house  in  Bnld,  and 
paid  76  cents  1hereft>r.  The  court  Improp- 
erly sustained  objectiona  to  certain  quo- 
tions  asked  aa  croes-ezamlnation  of  the  prin- 
cipal witness.  Two  witnesses,  in  addition  to 
the  fdalntlfl  In  error,  testified  that  she  was 
not  at  the  place  where  ttt  prosecnUoa  con- 
tended, at  the  time  contended,  bat  was  at 
their  home  some  distance  away,  and  was 
Qiere  from  10  o'clock  In  the  morning  until 


about  11  o'clock  at  night  After  the  testi- 
mony was  dosed,  and  before  instructions 
were  d^vered  to  tbe  jury  by  the  court, 
counsel  for  plaintiff  in  error  requested  In- 
structions on  the  law  of  alibi  aa  a  defense 
which  instmctitms  were  refused  by  the  court 
No  Instnictlon  was  given  covering  the  law  oC 
alibi.  Tbe  usual  Instructions  as  to  presump- 
tion of  Innocence,  burden  of  proof,  etc.,  were 
given. 

[2]  The  only  material  question  presented 
by  this  appeal  Is  whether  or  not  It  was  er^ 
ror  for  the  trial  court  to  refuse  to  give  specif- 
ic instructions  covering  the  law  of  alibi  as 
a  defense,  wboi  properly  requested  eo  to  do, 
i^en  there  Is  evidence  in  the  record  t^idlng 
clearly  to  establish  such  defense,  and  when  no 
other  defense  or  testimony  is  t^Cered.  This 
specific  question  has  never  beoi  presented  to 
this  court. 

'In  Brock  t.  State,  6  Okl.  Gr.  24,  116  Pac. 
1027,  we  said:  "The  policy  of  the  law  is  that 
all  persons  idiall  have  a  fair  and  loqiartial 
trial.  It  cannot  be  said  that  a  tair  and  Im- 
partial trial  has  bew  bad  unless  the  jury 
has  been  properly  instructed  as  to  the  law 
of  the  case,  and,  when  the  instructions  do 
not  fully  present  aU  the  material  Issues  lals- 
ed,  the  Judgment  of  conviction  must  be  set 
aside." 

And  In  Boberson  v.  U.  S.,  4  Okl.  Cr.  836, 
111  Pac.  984,  we  said:  ''Where  an  Instruction 
requested  by  the  defendant  is  not  In  proper 
form,  but  pertains  to  a  material  issue  in  the 
case  aa  made  by  the  evidence,  the  court 
should  correct  it  and  give  It  In  proper  form, 
U  he  has  not  otherwise  instructed  upon  that 
Issue." 

[1]  In  Beed  v.  States  8  OkL  Cr.  lA,  108 
Pac.  1071,  24  L.  B.  A.  (N.  8.)  268,  we  said : 
"The  defendant  Is  entitled  to  an  instmction 
defining  the  law  as  applicable  to  his  theory 
of  the  case  covwlng  his  defense^  if  there  is 
any  competent  evidence  reasonably  tendli^ 
to  substantiate  that  theoiy.**  See,  also,  the 
general  rule  stated  In  12  Cyc.  619,  and  cases 
dted  under  note  1. 

Under  these  authorities  the  fallnre  ct  a 
trial  court  to  Instruct  on  the  law  of  alibi, 
when  requested  so  to  do,  and  when  the  evi- 
dence clearly  raises  that  lasne^  Is  prejndldal 
error,  and  ia  our  judgment  of  necessity  re- 
qnires  the  reversal  of  a  Judgment  of  convfo- 
tlon.  It  appears  to  be  practically  the  unan- 
imous rule  that  where  alibi  Is  the  sole 
defense,  and  there  1b  material  evidence  In 
support  of  It  It  is  reversible  error  for 
trial  court  to  reftise  to  Instruct  on  that  que»- 
tlon.  See  Ayrea  v.  State,  21  Tex.  Ax^  899, 
17  S.  W.  2S8. 

[S]  The  Asdstant  Attorney  General  Jus 
filed  a  wrlttm  brief  ui^ng  this  court  to  alnn- 
don  or  depart  firom  the  well-estabUdied  doi^ 
trine  of  practically  all  courto  on  this  qne^ 
tlon.  We  ace  unable  to  ctmdnde  that  tiie 
position  is  tenable  or  that  snch  departure 
on  the  part  of  this  court  would  be  warrant- 
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ed.  It  Is  }iiBt  as  Important  to  the  public  that 
persona  who  are  charged  with  crime  be  ac- 
corded a  fair  and  impartial  trial  as  It  Is  that 
the  law  be  enforced  at  all. 

This  court  has  gone  as  far  as  any  court  to 
aid  In  the  enforcement  of  the  law.  but  we 
do  not  feel  called  upon  to  overturn  all  es- 
tablished customs  and  usages  for  the  pur- 
pose of  upholding  the  Judgment  of  careless 
or  Indifferent  trial  courts. 

[4]  The  rights  of  the  citizen  should  be  pro- 
tected as  well  as  the  rights  of  the  public, 
and  it  Is  not  imposing  an  unfair  burdoi  on 
the  people  to  require  the  trial  courts  of 
Oklahoma  to  follow  the  rules  of  law  whidi 
have  been  in  force  and  nnlversally  upheld  by 
all  courts  of  last  resort,  and  especially  so 
when  sudi  rules  xn  fiilr  aUke  to  all  cod- 
cemeA. 

The  Judgment  Is  reveneO,  and  Uie  caitte 

remanded. 

DOTLB  and  FURHAN,  33.,  concur. 


E?x  parte  WINTERS. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  27,  1914.) 

{SvlMut  ht  ihe  Court.) 

1.  Busnr  a  3*)— Dbfeitsb— Want  oj-  Obti- 
CXAI.  AxirnoBiTT. 

A  person  who  holds  himself  out  as  an  offi- 
cer nnder  color  of  authority,  and  who  solicits 
and  accepts  a  bribe,  has  no  right  to  defend  and 
be  discbarged  on  the  ground  that,  as  a  matter 
of  law,  he  bad  no  right  to  act  as  such  officer. 

fBd.  Note.— For  other  cases,  see  Bribery,  Cent 
Dig.  S  4;  I>ec  Dig.  S  3.*] 

2.  Bbibebt  (5  8*)— DBraiTSB— Want  of  Offi- 

CZAI'  AnTHOBITT. 

One  cannot  hold  himself  out  as  an  officer 
of  the  law  and  prostitute  the  public  trusts  and 
debauch  the  public  conscience  oy  soliciting  and 
accepting  bribes,  and  be  exonerated  by  the 
coarts  of  this  state,  on  the  ground  that  he 
had  no  legal  right  to  act  in  the  caitacity  he  as- 
sumed. If  he  is  officer  enough  to  solicit  and 
accept  a  bribe,  be  Is  also  officer  enough  to  be 
sent  to  the  penitentiary  for  his  conduct 

[Bd.  Note.— For  other  cases,  see  Bribery.  Cent 
Dig.  8  4;  Dec  Dig.  {  8.*] 

Original  action  for  writ  of  habeas  corpus 
by  George  B.  Winters.   Writ  denied. 

Hargis  &  Conwell,  of  Pawhuska,  for  peti- 
tioner. O.  3.  Davenport,  Aast  Atty.  Q&i., 
opposed. 

ARMSTRONG,  P.  J.  This  Is  an  original 
action  begun  in  this  court  by  George  E.  Win- 
ters for  the  writ  of  habeas  corpus.  The  pe- 
tition alleges  that  an  information  has  been 
filed  In  the  district  court  of  Osage  county 
by  the  county  attorney  of  said  county,  charg- 
ing petitioner  with  bribery.  Th^  informa- 
tion Is  as  follows:  "Cornea  now  C.  K.  Tern* 
pleton.  the  duly  qualified  and  acting  county 
attorney,  in  and  for  the  county  of  Osage, 
state  of  Oklahoma,  and  in  the  name  and 


by  the  authority  of  the  state  of  Oklahoma, 
Informs  the  court  that  on  or  about  the  14tli 
day  of  September,  1911,  In  the  said  county 
of  Osage,  state  of  Oklahoma,  the  said  de- 
fendant, George  E.  Winters,  tiien  and  there 
b^ng  a  duly  and  regularly  appointed  and 
acting  depu^  q)eclal  state  enforcement  offi- 
cer of  the  state  of  Oklahoma,  did  then  and 
there  wrongfully,  unlawfully,  and  felonious- 
ly accept  and  receive  the  sum  of  $15,  good  and 
lawful  money  of  the  United  States  for  him- 
self, for  and  in  consideration  of  an  agree- 
ment and  understandii^  with  one  W.  T. 
Crabtree,  that  he,  the  said  W.  T.  Crabtreeb 
should  be  permitted  to  violate  the  provisions 
of  the  prohibitory  liquor  laws  of  the  state  of 
Oklahoma,  in  this,  to  wit:  To  sell,  barter, 
give  away,  and  otherwise  furnish  intoxicat- 
ing liquors  at  Avant,  in  said  county  and  state, 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma." 

The  AsslstaDt  Attorney  General  filed  a  d»< 
murrer  to  the  petition. 

[1, 2]  In  our  Judgment  the  pleadings  raise 
oiUy  one  qaestion  whlc3i  is  entitled  to  our 
consideration  In  this  proceeding;    that  Is: 
Does  a  person  who  holds  himself  out  as  an 
officer  under  color  of  authority,  and  who  so- 
lidts  and  acc^ts  a  bribe,  and  endeaTors  to 
and  does  corrupt  other  pezsons,  hare  a  rlgbt 
to  defend  and  be  discharged  upon  the  con- 
teDtl<ni  that,  as  a  matter  of  law,  he  had  no 
right  to  act  as  such  officer,  therefore  the  ac- 
cepting of  a  bribe  was  not  a  Tiolatitm  of  the 
statute?  It  is  not  necessary  for  us  to  deter- 
mine in  this  prooeediiu;  the  ri^t  and  power 
of  the  state  enforcement  officer,  as  that  of- 
fice existed  at  tbe  time  of  the  filing  of  this 
petition,  and  at  the  time  be  Is  alleged  to 
have  appointed  the  petitioner  as  a  deputy 
enforcement  officer,  to  lawfully  make  such 
appointment,  nor  is  it  necessary  in  our  Judg- 
ment to  determine  that  persons  so  appointed 
were  entitled  to  act  as  officers.    It  has  been 
the  policy  of  this  court  since  Its  organiKatlon 
to  assume  every  reasonable  position  i>os8ible^ 
tenable  with  the  view  of  aiding  the  enforce- 
ment of  the  law  and  the  maintenance  of 
good  government  In  Oklahoma.   As  said  by 
this  court  in  BUlngton  v.  State,  7  OkL  Cr. 
2S2,  123  Fac.  186,  which  was  an  embezsle- 
ment  case  wherein  a  guardian  was  prosecut- 
ed for  embezzling  moneys  of  his  ward,  and 
who  attempted  to  defend  on  the  ground  that 
the  money  embezzled  by  him  did  not  l^ally 
belong  to  his  ward,  therefore  it  was  no  crime 
for  him  to  embezzle  It  that,  "If  he  was  agent 
enough  to  collect  this  money,  be  was  agent 
enough  to  be  punished  for  Its  embezzlement" 
Tbe  same  might  be  said  of  the  petitioner ;  If 
he  was  officer  enough  to  solicit  and  accept  a 
bribe,  he  was  also  officer  enough  to  be  sent 
to  the  penitentiary  for  so  doing.  Corruption 
and  debauchery  are  not  tolerated  in  dvlllzed 
communities.    It  makes  no  dlCCerence  for 
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the  porpoM.of  fibli  prosecntloa  whether  the 
state  enforcemoit  officer  had  the  light  and 
power  to  appoint  deputies,  as  a  matter  of 
law,  or  not;  11  he  did  make  sndi  appoint- 
ments, and  snch  appointees  assumed  to  act 
and  hold  thunaelTes  out  as  officers  of  the 
law,  th^  were  amenable  to  the  criminal  stat- 
utes of  this  state  for  aolldttaiK  and  accepting 
bribes,  and  the  good  of  sodetr  demands  that 
any  such  itersons  so  aocqittng  bribes  be  pun- 
ished. In  this  poslti<m  we  are  not  wholly 
without  support  by  the  authorities. 

In  State  t.  Duncan,  153  Ind.  320.  64  N.  B. 
1067,  the  Supreme  Court  of  Indiana,  in  con- 
sidering a  ^milar  aaestlon,  said:  "Bribery 
Is  an  offense  against  public  justice.  The  es- 
sence of  It  is  the  prostitution  of  a  public 
trust,  the  betrayal  of  public  interests,  the 
debauchment  of  the  public  conscience.  If 
one  admits  the  doing  of  the  things  that  pro- 
duce these  results,  shall  he  escape  by  say- 
ing he  had  no  right  to  act  at  all?  It  would 
seem  passing  strange  If  the  consequences  of 
one  breach  of  law  might  be  evaded  by  show- 
ing another."  In  the  Indiana  case  the  ac- 
cused was  a  gravel  road  engineer,  and  was 
prosecuted  for  accepting  a  bribe.  His  de- 
fense was  based  on  the  contention  that  there 
was  no  valid  law  authorizing  bis  appoint- 
ment. The  Supreme  Court  of  Indiana  says 
that  he  could  not  thus  prostitute  the  public 
trust  and  debauch  the  public  consdeuce  and 
urges  that,  although  he  accepted  the  bribe,  he 
bad  no  authority  to  act  as  an  officer.  The 
petitioner  was  appointed  as  an  officer;  he  as- 
sumed to  act  and  eierdM  the  duties  of  an 
officer ;  he  wUl  not  now  be  permitted  to  say 
he  had  no  auOiorlty  In  the  premises. 

The  Supreme  Court  of  Ohio,  in  State  t. 
Gardner,  64  OUo  St  24,  42  N.  B.  990,  31  L. 
R.  A.  660,  promulgated  a  similar  doctrine. 
In  the  Ohio  case  Qardnet'  was  prosecuted  for 
offering  a  bribe  to  one  purported  to  bold  an 
office,  ffls  defense  was  that  such  office  did 
not  l^aUy  exltfL  The  court  held  that  he 
could  not  maintain  any  such  defense. 

In  Price  t.  State,  10  OM.  Cr.  — .  137  Pac. 
736,  we  bad  under  consideration  a  question 
Involving  the  principle  now  under  discussion. 
In  that  case  Price  was  prosecuted  for  embez- 
zling money  as  an  attorney.  He  had  moved 
from  another  state  to  Oklahoma,  but  had 
not  been  legally  admitted  to  the  bar  In 
Oklahoma.  His  defense  was  based  on  the 
contention  that,  not  having  been  legally  ad- 
mitted to  the  bar,  he  could  not  be  charged 
with  embezzlement  as  a  lawyer.  In  determin- 
ing that  Question,  we  said:  "When  a  lawyer 
from  another  state  moves  into  Oklahoma 
and.  without  securing  admission  to  the  bar 
of  this  state,  holds  himself  out  to  the  public 
as  a  lawyer,  accepts  business  as  such,  and 
embezzles  money  collected  by  him  as  a  law- 
yer, he  cannot  escape  punishment  upon  the 
ground  that  he  was  never  legally  admitted 


to  the  bar  of  Oklahoma.  See,  also.  Flora 
V.  State,  11  Tex.  App.  102. 

We  are  of  opinion  that  the  demurrer  should 
be  sustained,  and  the  petition  dismissed ;  and 
It  Is  80  ordered. 

DOTLO  and  FURMAN,  JX,  concur. 


GODDING  V.  HALL^ 
(Supreme  Court  of  Colorado.    Jan.  12,  1914. 
Behearing  Denied  April  6,  1914.) 

1.  Banks  and  Bakkikq  (|  77*)— Reoeivebs 

— IltSOLVBHOT— GOUAOnOH  QT  ASSKTS— AC- 

Tiona. 

In  an  action  hy  the  receiver  of  an  insolvent 
state  bank  to  recover  property  alleged  to  have 
been  wrongfully  purchased  by  defendant's  bos- 
band,  who  was  its  president,  with  its  funds,  evi- 
dence held  to  sustain  a  finding  that,  when  a 
house  was  constructed  on  one  of  the  lots  with ' 
assets  of  the  bank,  no  legitimate  debt  was  owing 
to  defendant  by  her  hosband. 

[Ed.  Note.— For  other  cases,  tee  Banks  and 
BaoUng,  Gent.  Dig.  H  165-176^;  Dea  Dig. 

2.  Bakes  and  Banking  (S  77*)— Tbansfbb  as 

SsCnaZTT-^UFFICIENOT  OF  EVIDENOX. 

In  an  action  by  the  receiver  of  an  insolvent 
bank  to  recover  property  alleged  to  have  been 
wrongfully  purchased  by  defendant's  husband, 
its  president,  with  its  funds,  evidence  held  to 
show  that  an  alleged  transfer  of  land  by  the 
husband  to  the  bank  in  payment  of  his  overdraft 
was  not  an  actual  sale  to  the  bank,  but  tiiat 
'the  transfer  was  merely  as  a  pretended  security. 

[Ed.  Note.^For  other  cas^  see  Banks  and 
Banking,  Cent  Dig.  U  16ff-Tf61& ;  Dec  Dig. 
S  77.  •] 

8.  Banks  and  Bankino  (S  77*)— Collection 
or  Assets— Actions— SuFFioisHor  of  Evi- 
dence. 

In  an  action  by  the  receiver  of  an  insolvent 
bank  to  recover  property  alleged  to  have  been 
wrongfully  purchased  by  defendanfe  husband, 
its  president,  with  the  bank's  funds,  evidence 
•held  to  sustain  a  finding  that  defendant's  hus- 
band, at  the  time  involved,  had  actual  control 
of  tiie  bank  and  conducted  Its  affairs  in  fraud 
of  the  rights  of  the  deposltorB  for  his  own  ben- 
efit 

[Ed.  Note^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  169^%;  Dec.  Dig.  | 
77.*] 

4.  Banks  and  Banking  (|  77*)— Ihsolvxnot 
— collbotion  of  assets— actions— suvfi* 
oienot  of  Bvidbnoi. 

In  an  action  by  the  receiver  of  an  inaolvent 
state  bank  to  recover  property  alleged  to  have 
been  wrongfully  purchased  by  defendant's  hus- 
band, its  president  with  the  bank's  funds,  evi- 
dence held  to  sustain  a  finding  that  the  presi- 
dent fraudulently  used  the  bank's  funds  to  con- 
Btroct  a  house  upon  the  lot  involved  at  a  time 
when  he  was  laigely  indebted  to  the  bank. 

[EH.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  H  166-176% ;  Dec.  Dig. 
S  77.*] 

5.  Contracts  (S  128*)— Oonsidbkatios— Le- 

OALITT— COUPOUNDIHO  CbIUE. 

Defendant's  husband  bad  been  pretddent 
and  principal  owner  of  a  bank  and  caused  Its 
insolvency  by  fraudulentiy  appropriating  its 
funds.  Part  of  the  funds  misappropriated  went 
Into  the  construction  of  a  house  on  one  of  the 
lots  In  defendant's  name,  and  that  and  all  of 
the  otlier  property  held  in  her  name  was  re- 
ceived by  her  as  a  gift  from  her  husband.  After 
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the  bank  had  become  'Insolvent,  defendant  ex- 
ecuted a  deed  of  trust  in  coiiuuderation  of  $1 
and  other  valoaBle  consideration  conveying  the 
land  to  be  sold  within  two  years  for  distributing 
the  proceeds  among  the  banlt's  depositors.  The 
deed  recited  as  reasons  for  its  execution  that 
defendant  "wife  of  6,,  one  of  the  officers  of  the" 
bank,  "being  desirous  of  doing  all  in.  her  power 
to  liquidate  the  indebtedness  of  said  bank/'  etc, 
and  that  "the  time  and  attention  of  the  late 
officers  of  said  bank  is  required  to  assist  in  the 
reali2ation  of  such  assets,  and  it  being  the  wish 
and  desire  of  the  undersigned  that  such  officers 
shall  not  be  hampered  or  delayed  by  trlnal  or 
other  persecutions  or  prosecutions,  and  there- 
fore the  conveyance  hereinafter  made  Is  upon 
the  condition  that  their  time  and  attention  be 
left  for  such  assistance,"  and  further  recited 
that  "two  years  seem  to  be  about  the  proper 
time  for  the  trust  to  become  operative,^'  and 
that  defendant  was  anxious  and  willing  to  place 
tile  property  in  trust  for  the  payment  of  the 
balance  of  the  indebtedness  to  tiie  depositors 
"upon  the  condition  above  recited."  Beld,  tbat 
the  deed  did  not  show  that  a  part  of  the  con- 
sideration to  the  grantor  was  that  her  husband 
should  not  be  prosecuted  for  defalcations  of  the 
bank's  funds. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S§  633-853;  DeaDif.  S  12a  •] 

6.  Deeds  (S{  151, 156*)— Illboal  Oonsidera- 
tion— condmons  subbbquxht. 

Bven  if  the  deed  was  executed  in  part  con- 
sideration of  an  agreement  not  to  prosecute  de- 
fendant's husband  for  misappropriating  the 
bank's  funds,  such  agreement  was  a  condition 
snbsequent  to  the  execution  of  the  deed,  so  that 
the  deed  would  be  valid  and  binding  upon  de- 
fendant notwithstanding  the  invalidity  of  the- 
condition. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8S  481,  488-495;  DecTDlg.  H  151,  156.«] 

7.  Deeds  (|  1S6*>— "Oonditxoit  Subbequxht." 

If  the  act  or  condition  required  by  a  deed 
does  not  necessarily  precede  the  vesting  of  the 
estate,  but  may  as  well  accompany  or  follow  it 
or  if,  from  the  nature  of  the  act  and  the  time 
required  for  its  performance,  the  parties  evi- 
dently intended  that  the  estate  should  vest  and 
the  grantee  performs  the  act  after  taking  pes-, 
session,  the  condition  Is  a  "condition  subse- 
quent' 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fS  488-495 ;  Dec  Dig.  {  155.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  2,  pp.  1402-1406;  voL  8,  p.  7610.] 

8.  Deeds  (J  161*)— IiXEaAL  Oohditions. 

Where  a  c<mdltlon  of  a  deed  is  illegal,  in- 
definite, or  nnoertain,  or  unreasonable  or  repug- 
nant to  the  estate  to  which  it  is  annexed,  it  Is 
Told,  leaving  the  estate  granted  absolute. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8  481;  Dec.  Dig.  8  161.*] 

0.  CONTBAOTB  ($  188*)— ILUGAUTT. 

The  law  leaves  persons  connected  with  an 
Illegal  contract  or  transaction  where  it  finds 
them  and  will  not  enforce  sodi  contracts  while 
executory  or  rescind  them  what  executed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
C4nt  Dig.  St  681-700;  Dec  Dig.  |  1S&*] 

Appeal  from  IMettlct  Ctrart,  Otero  Conntj'; 
W.  B.  Mords,  Judge. 

Action  by  6.  M.  Hall,  reeriver  of  ooort  for 
tbe  State  Banic  of  Bo<^  Ford,  against  Bm- 
ma  A.  Oodding.  Trom  a  Jndgiment  In.  part 
for  plaintiff,  defendant  appeals,  and  plaintiff 
aaslgna  croaa^zDr  to  tbe  sustaining  of  a  de- 
murrer to  hla  second  cause  of  action.  Re- 


versed, wiOi  tDStmcHons  to  orermle  dounr- 

ler  and  tor  forthe-  proceedings. 

Glenn  &  Oobln,  of  Rocky  Ford,  and  J.  H. 
Voorhees,  of  Pueblo,  for  appellant  E^ed  A. 
Babin,  of  Is.  Junta,  for  appellee. 

SCOTT,  J.  John  Godding,  one  of  tbe 
defendants  below,  organized  the  State  BaoJE 
of  Rocky  Ford  In  the  town  of  Rocky  Ford  in 
this  state,  in  the  year  1S87.  He  remained  as 
president  of  the  banking  corporation  and  In 
control  of  said  bank  until  the  2d  day  of  Jan- 
uary, 1908,  when  the  bank  commissioner  of 
this  state  closed  the  doors  of  the  bank  and 
made  api^cation  for  the  appointment  of  a 
receiver.  G.  M.  Hall,  the  appellee,  was  ap- 
pointed receiver  of  the  bank,  and  has  ever 
since  acted  as  such  receiver.  Prior  to  the 
organization  of  the  bank,  Godding  organized 
a  town-site  company  corporation  of  which 
Godding  was  one  of  the  principle  stodchold- 
ers,  and  whl(^  laid  out  and  platted  a  certain 
portion  of  the  present  town  of  Rocky  Ford. 
All  of  the  real  estate  Involved  in  ttiis  action 
was  a  part  of  the  said  town-site  company's 
property.  This  consisted  of  lots  1,  2,  3,  4,  6, 
and  6  in  blo<A  9  of  what  la  known  as  the 
second  filing.  Upon  lots  6  and  6  there  was 
a  stable,  and  upon  lots  1,  2,  8,  and  4  of  said 
block  9,  there  was  erected  a  dwelling  house 
by  the  said  Godding:  Tlie  l^;al  tiUe,  at  the 
time  of  this  action,  to  tiie  said  real  estate 
was  in  the  name  of  the  defendant  Emma  A. 
Godding,  wife  of  the  defendant  John  SL  God- 
ding. Hiwe  is  also  involved  lots  4  and  6 
in  block  No.  aA.,  Boeky  Ford  secmd  filing. 
At  the  eommencouent  of  this  action  the  legal 
title  to  an  undivided  <»ie-half  Interest  la 
these  lots  was  likewise  In  Emma  A.  Godding, 
and  the  I^^al  title  to  the  remaining  undivid- 
ed one-half  Interest  In  said  lots  was  in  Mrs. 
T.  F.  Godding,  wlffr  of  the  brother  of  John 
E.  Godding.  On  these  lots  tbe  deCraidaat 
John  B.  Godding  constructed  the  bank  build- 
ing occupied  by  the  said  State  Bank  of  Botkj 
Ford. 

The  original  complaint  allied,  in  addltira 
to  what  has  been  above  stated,  that  evw 
since  the  organization  of  the  bank,  and  unti] 
the  failure,  it  was  under  the  Immediate  om- 
trol,  management,  and  direction  of  the  de- 
fendant m  Godding  as  president,  and  B. 
J.  Smith  as  casliler ;  tbat  no  meetings  of  the 
board  of  directors  of  the  bank  or  its  stock- 
holders were  called  or  held  as  In  manner  pro- 
vided law;  and  that  at  no  meeting  ta  the 
board  of  directors  or  stockholders  was  any 
of  the  business  of  the  bank  transacted ;  that, 
at  the  time  of  the  failure,  the  books  of  the 
bank  allowed  deposits  in  the  sum  of  9442,- 
418.S9;  and  that  its  Indebtedness  to  Aej/oal- 
tors  and  other  creditors  was  1628,021.88.  It 
was  then  aUeged  tlut  all  ttke  real  estate 
above  described  was  conveyed  J.  B.  God- 
ding to  his  wife,  Bmma  A.  Godding;  without 
any  consideration,  and  tbat  the  premises 
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were  pnrcbaBed  by  Godding  ont  of  tbe  funds 
of  tbe  bank.  Farther,  tbat  beginning  In  Jan- 
oary,  1900,  John  B.  Godding  commenced  tbe 
construction  of  tbe  dwelling  bonse  on  Bald 
premises;  tbat  he  paid  the  entire  expense 
of  the  construction  of  the  said  dwelling  In  the 
sam  of  $6,S00  by  drawing  bis  personal  checks 
on  the  said  bank  In  wtaidi  be  bad  no  money 
at  the  time  on  deposit,  and  all  of  wblcb  con- 
stituted an  overdraft;  and  tbat  by  coUaslTe 
arrangement  between  Godding  the  president, 
and  Smith  tbe  cashier,  these  payments  were 
so  made;  tbat  the  dwellli^  was  completed 
by  the  2d  day  of  Jnly,  1900,  and  that  at  that 
time  tlie  overdraft  of  Godding  was  in  tbe 
som  of  $7,600^ ;  tbat  this  sum  ^as  on  said 
day  placed  to  tbe  credit  of  Godding  and  Ms 
account  balanced  upon  the  books  of  tbe  bank ; 
that  in  truth  and  in  fact  Godding  paid  no 
numey  to  the  bank,  but  there  was  placed  In 
the  safe  a  memorandum  of  this  amount  which 
was  thereafter  carried  as  a  cash  item;  tbat 
none  of  these  fundi  were  ever  paid  or  re- 
stored to  the  bank  thereafter.  Tbe  complaint 
fartber  alleged  that  shortly  after  the  failure 
of  the  bank,  to  wit,  on  tbe  17th  day  of  Jan- 
uary, 1908,  the  defendant  Emma  A.  Godding 
executed  her  deed  of  trust  to  one  Robert  M. 
Pollock  in  which  she  conveyed  to  the  said 
Pollock  all  of  tbe  premises  above  referred 
to,  including  her  Interest  In  tbe  bank  prop- 
erty. In  trust  tor  tbe  use  and  benefit  of  the 
depositors  of  the  bank,  which  trust  deed  will 
hereafter  be  more  spedflcally  referred  to. 

The  prayer  was  for  a  Judgment  decreeing 
all  of  said  property  to  be  tbe  property  of  the 
bank,  and  that  the  conveyance  be  adjudged 
and  decreed  to  be  one  in  trust  for  tbe  credi- 
tors of  the  bank,  and  tbat  tbe  plaintiff,  receiv- 
er, be  substituted  as  trustee  instead  of  tbe  de- 
fendant Pollock.  Possession  of  tbe  premises 
was  demanded,  and  likewise  an  accounting  of 
tbe  rents  and  profits  of  tbe  real  estate  from 
tbe  date  of  tbe  said  trust  deed.  Upon  motion 
of  the  defendants  Godding,  tbe  court  required 
the  plaintiff  to  separately  state  and  number 
bis  several  causes  of  action,  wbereui»on  tbe 
plaintiff  filed  bis  first  amended  complaint,  In 
two  counts.  Tbe  first  count  apparently  ask- 
ing that  tbe  funds  so  used  In  tbe  construction 
of  the  dwelling  be  declared  a  trust  fund, 
and  tbat  such  trust  be  Impressed  upon  tbe 
real  estate  upon  which  the  same  was  situat- 
ed; the  second  count  apparently  claiming 
under  the  trust  deed,  so  executed  by  Emma 
A.  Godding.  Demurrer  to  tbe  second  count 
was  sustained  by  tbe  court,  and  tbe  plaintiff 
was  denied  the  right  to  amend  In  that  partic- 
ular. The  plaintiff  then  filed  his  second 
amended  complaint,  on  tbe  theory  of  tbe 
court  Chat  if  the  plaintiff  was  entitled  to  re- 
cover It  must  be  upon  the  right  to  impress  a 
trust  upon  tbe  residence  property  for  tbe 
amount  of  the  funds  used  in  tbe  construction 
of  the  dwelling.  Tbe  court  found  tbat  tbe 
amount  of  money  so  withdrawn  from  the 
bank  by  Godding  and  used  In  the  constme- 
tin  af  tbe  dweUlng  was  «S,5M.28;  that  thla 


sum  was  wrongfully  taken  by  Godding 
through  the  connivance  of  Smith  from  the 
bank  without  any  expectation  of  returning 
tbe  same,  and  was  taken  and  used  In  fraud 
of  tbe  rights  of  the  creditors  and  depositors 
of  tbe  bank;  and  that  this  sum  of  money  in 
equity  should  have  been  held  by  Godding  and 
preserved  for  tbe  use  of  said  creditors  and 
depositors;  and  tbat  It  was  thus  fraudulent- 
ly used  and  converted  by  Godding  as  tbe 
trustee  of  tbe  creditors  and  depositors;  and 
by  the  Judgment  charged  and  impressed  tbe 
residence  property  with  a  trust  to  the  otent 
of  the  said  sum  of  $5,54023  and  declared  tbe 
same  to  be  a  lien  upon  tbe  said  premises,  or- 
dered the  said  lien  foreclosed  and  the  prem- 
ises sold  and  the  receipts  therefrom  to  the 
extent  of  said  som,  paid  to  tbe  plaintiff  re- 
ceiver. 

From  these  findings  and  thla  Judgment  of 
the  court  the  defendant  Buuna  A.  Godding 
appeals,  and  the  receiver  likewise  assigns  as 
cross-error  the  refusal  of  the  court  to  consid- 
er the  deed  as  effective  and  binding  npon  the 
appellant  Emma  A.  Godding. 

Tbe  testimony  does  not  establish  tbat  tbe 
funds  of  tbe  bank  were  used  by  Godding  in 
the  purchase  of  any  of  tbe  real  estate  de- 
scribed, but  rather  that  tbe  said  residence 
lots  In  particular  were  bought  and  paid  for 
from  Goddlng*B  interest  in  tbe  town-site  com- 
pany. 

The  testimony  discloses  that,  at  tbe  time 
of  tbe  commencement  of  the  erection  of  the 
residence,  the  bank  was  in  an  insolvent  con- 
dition; that  Godding  was  personally  Indebt- 
ed to  the  bank  In  tbe  sum  of  approximately 
$40,000;  that  he  bad  no  money  to  his  credit 
in  the  bank;  and  tbat  tbe  entire  expense  of 
the  construction  of  tbe  dwelling  bouse  was 
paid  from  the  funds  of  tbe  bank  upon  God- 
ding's  personal  checks,  all  of  wbicb  payments 
constttnted  an  overdraft  Tbe  checks  so 
drawn,  and  upon  which  such  payments  were 
made,  were  marked  at  the  time  and  identi- 
fied npon  the  trial  of  this  case,  to  the  ex* 
tent  of  the  sum  found  by  tbe  court  and  In- 
<duded  in  tbe  Judgment  It  Is  contended  by 
the  appellant  tbat  this  sum  was  afterward 
paid  to  the  bank  by  Godding  by  means  of  a 
transfer  to  it  of  a  certain  tract  of  coal  land 
situated  In  Wdd  county  In  this  state. 

The  facts  appear  to  be  tbat  the  Godding 
overdraft  on  tbe  2d  day  of  July,  1900,  In- 
cluding the  sums  paid  out  for  construction  of 
the  dwelling,  amounted  to  97,609.86.  On  that 
day  he  was  given  credit  for  this  full  amount 
and  the  book  account  balanced,  simply  by  tbe 
memorandum  aforesaid  being  placed  in  tbe 
safe,  and  by  carrying  this  memorandum  as  a 
cash  item  until  some  time  in  June,  1904.  Up 
to  that  time  tbe  bank  bad  never  lecelred  In 
fact  any  of  this  sum,  and  the  carrying  of  tbe 
memorandum  as  a  cash  item  was  merely  a 
fraud  to  permit  the  report  of  tbe  bank  to 
show  such  additional  amount  of  cash  on 
hand,  latheor  than  In  the  form  ttt  an  orar- 
draft,  which  In  fftct  It  waa. 
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It  appeals  that  In  DecembeT,  190S,  God- 
ding had  an  eqnltr  in  160  acres  of  coal  land 
in  W«Id  coonty,  title  to  wUdh  had  been 
placed  in  Bail  M.  Oranston  as  assignee,  to 
secure  a  judgment  agalnat  Godding.  At 
that  time  settlement  was  made  chC  this  judg- 
ment as  to  Godding,  npon  condition  ot  the 
paym^  d  $4^100  to  Mr.  Oranston.  God- 
Oiog  caused  the  deed  to  the  property  to  be 
made  to  the  bank,  and  tdalms  to  have  made 
a  sale  to  the  bank  of  this  land  for  the  snm 
of  $]jS,00(K  and  lhat  the  parment  therefor 
was  made  the  bank  as  follows:  $4,100 
paid  to  Cnmston;  $7,600.85  In  payment  of 
the  Godding  overdraft;  and  the  remainder, 
$4,200.16,  placed  to  the  personal  credit  of 
John  n.  Godding.  It  la  contended  by  Em- 
ma A.  Godding  that  the  moneys  nsed  in  the 
constmctton  of  the  dwelling  was  in  payment 
of  money  theretofore  loaned  Jdsn  B.  God- 
dli^,  by  her. 

The  testimony  as  to  any  allied  Indebted- 
n^  of  Godding  to  his  wife  at  the  time  of 
the  beginning  of  the  erection  of  the  dwell- 
ing Is  confined  to  that  of  these  two  witness- 
es. It  Is  all  oral,  general,  and  uncertain. 
No  account  was  kept  between  them,  and  not 
a  single  spedfle  sum  said  to  constitute  any 
part  of  such  alleged  Indebtedness  Is  mention- 
ed, not  the  time  nor  place,  nor  manner  In 
which  any  part  thereof  was  created,  except 
that  after  the  construction  of  the  bank  build- 
ing she  was  credited  by  the  bank  on  her 
passbook  with  certain  sums  for  rent,  said 
to  be  for  the  rent  of  the  bank  building. 
These  began  in  May,  1800,  but  were  checked 
out  chiefly  by  her  husband,  and  about  as 
paid  in,  so  that  there  was  not  to  her  credit 
in  the  bank  at  any  time  any  considerable 
sum.  l%e  last  balance  made  In  her  pass- 
book, prior  to  the  commencement  of  the 
building,  was  June  1, 1809,  and  is  in  the  sum 
of  $55.71.  No  passbook  Is  in  eridence  show- 
ing any  account  of  Mrs.  Oodding  with  the 
bank  from  that  date  an  til  July  1,  1901,  or 
for  a  period  of  more  than  two  years,  dur- 
ing which  period  the  dwelling  was  erected. 
It  is  shown,  however,  that  during  the  time 
the  house  was  building  there  was  received 
by  Oodding  $090.75,  the  proceeds  of  the  sale 
of  stock  in  a  building  and  loan  association 
and  placed  to  his  own  credit  This  stock 
was  in  the  name  of  his  wife,  but  the  record 
shows  that  Oodding  paid  for  it,  and  like- 
wise received  the  proceeds.  In  relation  to 
this  alleged  Indebtedness,  Godding  testifies 
that  he  entered  a  homestead  near  Lamar, 
prior  to  going  to  Rocky  Ford,  and  at  some 
Icdeflnlte  time  agreed  to  give  his  wife  an 
interest  in  It  He  says  she  had  nothing 
prior  to  this  alleged  promise.  No  title  to 
any  part  of  this  homestead  appears  ever  to 
have  been  conveyed  to  her,  and  she  received 
no  money  at  the  time  or  after  Its  sale.  God- 
ding and  his  wife  estimate  that  the  debt  of 
the  former  to  the  latter  was  from  $6,000  to 
$8,000  based  npon  no  other  definite  i^ct  than 
such  alleged  promise, 


[1]  The  court  was  folly  justlfled  in  con- 
cluding that  at  the  time  tba  bouse  was  be- 
ing constructed  there  was  no  legitimate  ex- 
isting debt  npon  the  part  of  Godding  to  Ills 
wife. 

it}  At  the  time  ot  the  alleged  settlement 
ot  the  overdraft  theretctftee  carried  as  a 
cash  item,  by  the  transfer  of  the  coal  land 
whereby  Oodding  secured  an  additional  snm 
of  more  than  $4,000  In  cash  from  the  bank, 
beside  the  sum  paid  to  Cranston  for  the  re- 
lease ot  ttke  property,  ttie  deed  was  made  di- 
rect to  the  bank;  bat  the  testimony  Indi- 
catea  that  this  was  not  Intended  as  an  abso- 
lute transfer,  but  tathvr  as  security.  Smith, 
the  cashier^  testtflea  npon  this  point  as  fol- 
lows: "The  credit  was  made  to  pay  an  over^ 
draft  preliminary  to  the  semiannual  state- 
ment of  July.  *  •  •  We  carried  it  as  a 
cash  item.  It  ran  as  a  cash  Itun  until  the 
hitter  part  of  December,  tdOS.  There  was  a 
subsequent  Item  of  $4^100  whldi  was  sent 
away  for  the  boieflt  of  Ur.  Godding  on  Sep- 
tember 11,  1900,  or  December,  1900.  It  was 
sent  to  Hr.  Cranstrai  in  settlement  of  some 
of  Mr.  Goddlng's  Indebtedness.  There  came 
bade  from  Hr.  Cranston  a  qoltclaim  deed  to 
some  CMl  land  near  Longmont,  which  deed 
was  made  straight  to  the  bank.  Q.  Why 
was  tbSB  quitclaim  deed  made  to  the  bank? 
A.  I  do  not  know.  In  the  settlement  of  De- 
cember, 1908.  Mr.  Oodding  received  the  equi- 
ty he  was  supposed  to  have  in  the  property 
at  that  time.  Q.  The  coal  land  was  to  be- 
come— A.  A  full  asset  of  the  bank.  Q. 
Was  he  thereafter  to  have  any  right  to  re- 
deem or  to  receive  a  conveyance  of  that  back 
to  him?  A.  Nothing  was  said  spedally  about 
that  proposition.  I  would  suppose  be  was 
if  he  paid  the  amount  due  to  the  bank." 

Oodding  testified  as  follows:  "Q.  Did  yoa 
have  any  understanding  with  Mr.  Smith  at 
the  time  you  got  the  $4,100  draft  as  to  what 
you  were  going  to  do  with  the  coal  land,  or 
to  whom  it  would  be  deeded  by  Oranston? 
A.  We  talked  it  over.  Q.  What  did  you 
agree  to?  A.  I  don't  remember  our  conver- 
sation at  that  time.  It  is  a  long  time  ago. 
I  know  we  talked  it  over  and  agreed  how 
the  transaction  should  be  handled.  Q.  Did 
that  property  become  the  property  of  the 
State  Bank  of  Rocky  Ford  at  that  time?  A. 
The  property  was  turned  over  to  the  State 
Bank  of  Rocky  Ford  as  trustee,  at  that  time 
practically;  that  was  the  agreement  between 
Mr.  Smith  and  I  that  it  should  be  so  held. 
Q.  Why  didn't  yon  let  this  go  to  the  bank 
absolutely  at  that  time  to  satisfy  your  debt 
to  the  bank?  A.  Because  we  didn't  handle 
it  that  way.  Q.  How  long  after  that  was  it 
that  the  Stfeite  Bank  became  the  absolute 
owner  of  the  coal  land?  A.  I  think  in  1903. 
Q.  December,  1903,  you  testified  yesterday; 
wasn't  it?  A.  I  think  that  is  the  time  we 
made  the  agreement  Q.  The  land  was  al- 
ready in  the  assets  of  the  bank  at  that  time, 
wasn't  it?  A.  I  don't  know  in  what  man- 
ner the  thing  was  carried  at  aU.  I  had  ah- 
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lolotely  no  knovledca  Q.  Tb«  deeA  had  al- 
read7  been  execated  by  Cranabm  to  the 
bank,  hadn't  It?  A.  It  bad.  Q.  ZMd  T»n 
make  any  change  of  any  kind  In  referenoa 
to  the  title  at  that  time  or  do  anything  to 
Indicate  that  each  an  agreement  had  beok 
entored  Into?  A.  I  don't  know  of  anyttiing. 
Q.  Ton  didn't  sign  any  each  agreement,  did 
yon,  with  tin  bank?  A.  I  don't  knoT  of  any 
agreement  oorerlng  the  question.  Q.  Itiere 
were  no  antrtea  made  on  the  books  at  that 
time?  A.  I  don't  know  yrbat  entries  may 
have  been  made  on  Vb»  botfta.  t  never  had 
anything  to  do  with  the  bookkeeping.  Q. 
All  there  was  to  It  was  a  private  conversa- 
tion between  yon  and  Mr.  Smith?  A.  It 
was  simply  an  agreonent  between  ns.  Q.  A 
verbal  agreement,  wasn't  it?  A.  It  was." 
In  addition  to  this.  Godding  contlnned  to 
treat  the  coal  land  thereafter  as  his  own, 
and  to  the  extent  of  entering  Into  a  peraon- 
al  contract  for  the  development  of  the  prem- 
ises to  the  extent  of  $2,600  of  which  a  part 
was  paid  thereon  by  him,  and  not  by  the 
bank. 

The  concloslon  Is  therefore  irresistible  that 
there  was  no  actnal  sale  of  the  premises  to 
the  bank,  bnt  that  it  was  conveyed  upon  the 
direction  of  Godding,  to  the  bank  in  his  lan- 
guage, as  "a  tmstee,"  and  as  pretended  se- 
cnrlty  for  the  payment  of  the  sums  Included 
in  the  advance  to  Cranston,  the  overdraft, 
and  the  more  than  $4,000  additional  received 
by  Godding  at  the  time.  Therefore  nnder 
tbls  view  the  overdraft  created  largely  by 
the  withdrawal  of  fands  for  the  hnlldlng  of 
the  house  was  never  In  ftct  paid,  or  In  any 
legitimate  way  discharged.  The  allegation 
that  the  bank  was  not  conducted  as  a  corpo- 
ration entity,  bnt  rather  as  Godding's  private 
affair,  Is  well  snstalned.  The  record  disclos- 
es that  the  last  directors'  meeting  was  held 
October  1.  1802,  or  more  than  16  years  iwlor 
to  the  fallnre. 

Smith  testified:  "Mr.  Godding  dictated  the 
policy  of  bank.  I  acquiesced  in  his  proposi- 
tion of  settlement  If  he  had  not  been  In- 
debted to  bank,  I  would  not  have  agreed  to 
the  proposition.  Would  have  preferred  cash 
settlement  I  think  he  was  making  the  best 
settlement  he  could.  Bid  not  discuss  settle- 
ment with'  other  directors.  Am  not  sure 
whether  they  knew  about  it  I  think  Mr. 
Oodding  had  been  Incurring  this  indebtedness 
over  a  period  of  seven  or  eight  years."  And 
again:  "Be  proposed  the  settlement  himself. 
I  credited  him  with  $16,000  In  taking  up  the 
cash  Items.  He  was  director  and  office. 
There  were  practically  bnt  two  stodcholders, 
be  and  mysdt  and  whatever  we  agreed  upon 
went  Senator  Bwlnk  was  a  small  stock- 
holder, director,  and  vice  presldoit  Dent 
remember  who  were  directors  from  1896  to 
IMS.  Thwe  were  always  fire  directors  at 
times.'* 

Smith  also  testified  In  relati«m  to  this  mat- 
ter as  CoUows:  "Q.  Mow,  Is  it  not  a  fact  that 


tUa  wJuSb  tiansactlm  of  Mr.  Godding's 
*  *  *  was  done  and  performed  under  bis 
direction  and  stiicilsr  according  to  bis  ordw* 
from  day  to  day,  from  monOi  to  month,  and 
fEom  year  to  year,  and  that  yon  made  what- 
ever  entries  in  the  books  of  the  bank  yon 
were  asked  to  make  by  Mr.  Oodding  In  refers 
eace  thereto?  A.  I  always  looked  upon  Mr. 
Godding  as  my  superior  officer.  Q.  And 
when  he  directed  you,  or  asked  yon  to  make 
any  of  these  entries  touching  his  transac- 
tions,  yon  made  them,  did  yon  not?  A.  X 
did.  Mr.  Godding  proposed  the  settlonent 
himself,  and  I  made  tba  «itrles  or  caused 
them  to  be  made,  on  the  books.  He  was  act- 
ing as  a  director  and  officer  of  the  bank." 
From  this,  and  from  the  record  generaily, 
it  is  dsar  that  Sndth  was  simply  the  crea- 
tnre  and  tool  of  Godding  In  the  ontrageoos 
and  criminal  omdnet  of  the  bank,  and  at  no 
time  acted  as  an  officer  with  independent 
thought  and  oondnct 

The  shameful  conduct  of  the  bank  in  the 
interest  of  Godding,  and  covming  a  period  d 
numy  years  prior  to  its  failure  Is  shown  by 
an  extract  tiom  the  testimony  of  F.  J.  Spen- 
cer, a  certified  public  accountant  as  follows: 
"Exhibit  Q,  copied  into  record.  Warrants, 
stocks  and  bonds  account  contains  two  items 
affecting  solvency,  $20,000,  December  81, 1903, 
and  $25,000  June  21,  1004.  Tbe  first  is  a 
debit  to  the  account  and  credit  to  Godding's 
account  Entry  don't  show  what  other  items 
conslBt  of.  National  Bank  of  Chicago  was 
charged  $6,200  and  cash  items  Increased 
$4,200.14,  toUl  $84,420^4.  Journal  shows 
credit  $82,664.08.  Godding's  account  credited 
$1^86.06.  The  W.  S.  and  B.  account  was 
credited  December  30,  1907,  $45,000.  surplus 
d^ted  $8(^000,  undivided  profits  <diarged 
$16,000.  Bank  lost  $45,000  in  this  account 
Bankers'  National  item  of  resources,  $40,129.- 
84,  began  nnd«  caption  Lincoln  National 
Bank.  December  80, 1893,  State  Bank  Charg- 
es Bankers'  National  $1,600  as  collection. 
Collection  was  not  soit  J.  B.  Oodding  got 
credit  for  It  June  80,  1894,  Bankers'  Na- 
tional charged  $2,000  as  remittance,  which 
was  not  sent  January  8,  1898,  Lincoln  Na- 
tional diarged  with  remittance  $16,200  loans 
and  dlsconnts  credited  $14,800  by  payment 
of  Godding's  notes  and  giving  Urn  $400,  mak- 
ing $16,200.  Remittance  was  never  made. 
The  three  entries  are  false.  April  16,  1901, 
Godding  drew  $6,000  draft  on  Banko-e^  Na- 
tional which  was  paid  and  no  credit  given 
Bankers*  NatlonaL  Godding  got  the  benefit 
without  this  being  charged.  Jnly  1,  1901, 
Godding's  note  was  discounted  with  Bankers* 
National  for  $10,000  and  placed  to  his  credit 
State  Bank  failed  to  charge  it  to  Godding, 
also  Intwest  $166.67  on  same.  June  21, 1904, 
Bankers*  National  charged  $6,200  never  8«it 
them.  In  these  six  transactions  J.  K.  God- 
ding received  benefit  of  $40,166  and  State 
Bank  lost  Oie  mon^.  ThB  statement  is 
false  to  extent  of  $40,000." 
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[3,  4]  Tbe  court  was  Justified  In  concluding 
from  the  evidence  the  following  facts:  (a) 
That  at  all  times  Involved  John  D.  Godding, 
husband  of  Emma  A.  Godding,  appellant, 
was  in  actual  control  and  direction  of  the 
bank ;  (b)  that  It.  was  continually  conducted 
during  such  [>eriod  in  fraud  of  Its  de[>osltors, 
to  the  financial  benefit  of  Godding;  (c)  that 
the  residence  premises  upon  which  the  court 
impressed  the  lien  was  at  the  commencement 
of  the  erection  of  the  dwelling  the  property 
of  E}mma  A.  Godding;  (d)  that  at  such  time 
Godding  was  not  indebted  to  his  wife,  Emma 
A.  Godding,  in  any  sum  of  money  whatsoever ; 
(e)  that  Godding  fraudulenUy  withdrew 
from  the  depositors'  money  the  sum  named 
in  the  court's  decree,  and  that  this  is  directly 
traced  Into  the  constmction  of  the  house 
upon  the  premises  therdn  involved;  (f)  that 
at  the  time  of  such  withdrawal  Godding  had 
no  money  to  his  credit  In  the  bank  but,  on 
the  contrary,  was  indebted  to  the  bank  in  a 
large  sum  of  money  which  he  could  not  then 
reasonably  expect  to  pay,  and  whlcb  he  has 
not  since  paid;  (0  that  no  part  of  said  sum 
so  withdrawn  for  the  erection  of  the  dwell- 
ing has  ever  been  paid  and  was  not  intended 
to  be  repaid  at  the  time;  (h)  that  Emma  A. 
Godding  did  not  know,  at  the  time,  of  the 
financial  condition  of  either  Godding  or  the 
bank,  or  that  Che  checks  in  payment  were 
drawn  or  paid  in  the  manner  as  now  ap- 
pears; (1)  tbat  John  E.  Godding  personally 
had  charge  of  the  erection  of  the  dwelling  In 
question,  and  ol  all  other  business  details 
whether  claimed  be  his  property  or  that  of 
his  wife,  and  conducted  the  same  In  every 
respect  as  Ills  own;  <J)  that  John  E.  Godding 
and  Emma  A.  Godding,  as  husband  and  wife, 
occupied  the  dwelling  as  their  home  from 
the  time  of  Its  completion  until  after  the 
bank  ftllare. 

The  question  raised  by  the  appellant  is  as 
to  the  right  of  the  court,  under  the  law.  to 
Impress  a  lien  upon  the  residence  premises 
for  the  sum  of  money  so  traced  to  a  use 
in  the  construction  of  the  building.  It  Is 
true  tbat  counsel  do  not  agree  that  the 
conclusions  of  fact  above  stated  are  fairly 
dedudble  from  the  evidence,  but  we  think 
otherwise.  But  we  do  not  deem  It  necessary  to 
pass  upon  the  court's  holding  ui>on  this  ques- 
tion, for  we  are  of  the  opinion  that  under 
the  pleadings  and  evidence  the  appellee  is  in 
equity  and  Justice  ^itltled  to  relief  In  a 
greater  degree  and  extmt  Hum  that  adjads* 
ed  by  the  court 

This  question  is  raised  by  the  assignment 
of  cross-error,  and  specifically  upon  the  ac- 
tion of  the  court  in  sustaining  the  demurrer 
of  the  defendants  to  the  second  cause  of 
action.  In  other  words,  was  the  appellee 
entitled  to  recover  under  the  trust  deed  of 
Emma  A.  Godding  to  rollock?  This  deed* 
in  80  far  as  it  Is  necessary  to  quote,  re- 
cites :  "Whereas,  the  undersigned,  Emma  A. 
Godding,  wife  of  John  E.  Godding,  one  of 
tlie  •ffloen  of  the  State  Bank  of  Rocky  Ford, 


being  desirous  of  doing  all  In  her  power  to 
liquidate  the  indebtedness  of  said  bank,  and 
feeling  confident  that  the  assets  thereof  will 
pay  off  such  Indebtedness  in  full.  And 
whereas,  the  time  and  attention  of  the  late 
officers  of  said  bank  la  required  to  assist  in 
the  realisation  of  such  assets,  and,  It  being 
the  wish  and  desire  of  the  undersigned  that 
such  officers  shall  not  be  hampered,  or  de- 
layed by  trivial  or  other  persecaUona  or 
prosecutions,  and  therefore  the  conveyance 
hereinafter  made  Is  upon  the  condition  that 
their  time  and  att^tlon  be  1^  for  such  as- 
sistance. And  whereas,  It  Is  thought  neces- 
sary that  at  least  two  crop  seasons  Inter- 
vene before  the  assets  can  be  turned  Into 
money,  and  the  desire  of  the  undersigned  be- 
ing to  make  the  balance  of  the  fund,  if  any, 
necessary  to  pay  off  such  depositors,  and  as 
two  years  seems  to  be  about  the  proper  time 
for  the  trust  heretoafter  created  to  become 
operative.  And  whereas,  the  undersigned 
Is  the  owner  of  the  property  hereinafter  de- 
scribed, and  anxious  and  wlUlng  to  place  the 
same  In  trust  for  the  payment  of  such  bal- 
ance of  indebtedness.  If  any,  upon  the  con- 
dition above  recited:  Now  therefore,  this 
Indenture,  made  this  17th  day  of  January, 
A.  D.  1908,  betwem  Emma  A.  Godding,  of 
the  county  of  Otero  and  state  of  Colorado, 
and  Robert  M.  Pollock,  trustee  for  the  de- 
positors of  the  State  Bank  of  Rocky  Ford, 
of  the  county  of  Otwo  and  state  of  Colo- 
rado." The  consideration  is  stated  to  be  $1 
and  other  valuable  consideration,  the  prem- 
ises to  be  held  for  a  period  of  two  years 
and  then  sold  and  the  proceeds  distributed 
among  the  depositors  of  the  bank  according 
to  the  amount  of  their  deposlte,  the  remain- 
der, if  any,  to  be  paid  to  the  grantor.  The 
deed  was  duly  acknowledged  and  delivered 
to  the  trustee  Pollock,  accepted  by  him,  and 
filed  for  record  with  the  coun^  derk  and  re- 
corder, on  the  18th  day  pf  January,  1908. 

The  contention  of  the  plaintiff  in  error  Is 
that,  assuming  the  condition  of  the  deed  to 
be  in  effect  that  there  should  be  no  criminal 
prosecution  of  the  officers  of  the  bank,  and 
particularly  the  husband,  the  deed  is  null 
and  void  as  being  contrary  to  public  policy. 
This  view  was  apparently  accepted  by  the 
learned  Judge  who  tried  the  case,  and  who 
in  sustaining  the  demurrer  must  have  held 
the  deed  void  on  Its  face  for  audi  reason. 
This  was  error. 

There  Is  no  contention  that  the  deed  was 
executed  under  duress,  or  that  It  was  even 
at  the  suggestion  of  the  trustee  or  any  other 
person,  but,  on  the  contrary,  It  clearly  ap- 
pears to  be  the  voluntary  act  of  the  grantor, 
and  indeed  the  trustee  h«dtated  to  accept 
it  until  he  had  first  oounaeled  wltii  tbe  re- 
ceiver. 

Lomax  V.  Colo.  Nat  Bank,  46  Colo.  229, 
104  Pac.  86,  was  a  case  where  the  doctrine 
Invoked  here  was  likewise  Involved  and  ful- 
ly discussed.  The  plaintiff  In  that  case  sned 
toT  the  reooveiy  of  65  riiares  eC  Of  OKfilM 
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atoA  ct  the  Fllnt-Lomaz  Glectrie  ft  Hami- 
tactmiiisr  Componr,  which  had  been  deposit- 
ed BM  collateral  Kcnrlty  to  secure  her  hua- 
bao^  note  to  the  defendant  bank,  given 
under  die  following  drconutancea:  Alfred 
Unnax.  brothw  of  plalntUTs  husband,  waa 
an  tgttSloyi  of  the  bank.  He  embaaded  about 
KMioo  of  tbe  bank's  monaj.  He  and  hla 
wife  besonght  the  president  of  the  bank  not 
to  proeeCBte,  and  who  said  that  he  had  no 
divodtlim  to  do  so,  bnt  If  the  amoimt  waa 
not  paid  Alfted  wonld  be  tamed  mer  to  the 
btmdlDg  company,  and  In  any  event  the  of* 
fmae  wonld  have  to  be  reported  to  the  bank 
examiners.  The  brotbw  of  Alfred  and  hoa- 
band  of  plaintiff,  after  several  interviews 
witli  ttie  offlcov  of  the  bank,  gave  bis  note 
to  the  bank  for  tbe  som  embeaaled,  secured 
by  6S  shares  of  the  stock  of  the  manufactur- 
ing company.  This  stock  waa  owned  by  the 
plaintUE,  who  permitted  her  husband  to  have 
tbe  stock  reissued  In  his  name^  for  the  pur- 
pose of  using  It  as  collateral  security  for 
wbat  the  hnsband  represented  to  her  to  be 
a  debt  of  the  company.  In  which  he  was  In- 
terested, and  of  whifdi  company  he  was  an 
officer.  The  ground  of  the  suit  was  that  plain- 
tiff received  no  constderation  for  the  stock, 
that  her  husband  was  under  duress  at  the 
time,  and  that  the  only  con^deratlon  for  the 
note  waa  the  Illegal  promise  of  the  bank 
not  to  prosecate  the  defhult^.  The  case 
tnmed  upon  this  point,  and  it  was'held  that, 
if  tbe  husband's  note  was  void  because  of 
dnre»  or  lack  of  condderatlon,  the  pledge 
of  tbe  stock  waa  also  ruld,  and  the  plaintiff 
entitled  to  its  return.  The  plaintiff's  hus- 
band testified  that  the  note  and  pledge  were 
given  upon  the  sole  and  only  consideration 
of  the  bank's  promise  made  to  him.  not  to 
prosecute  his  brother.  On  the  other  hand, 
the  president  and  rice  president  flatly  denied 
that  any  such  promise  was  given.  The  trial 
conrt  found  fbr  the  bank  upon  ttds  disputed 
queetton  of  fact 

It  will  be  noticed  that,  while  the  court 
fonnd  in  that  case  that  there  was  no  actual 
promise,  yet  both  tbe  bank  and  the  maker  of 
the  note  had  the  dear  understanding  that, 
if  the  amount  of  the  de&Icatlon  was  not 
paid,  thoe  was  reasonable  certainty  of  the 
prosecution  of  the  defaulter.  Indeed,  Ur. 
Justice  Campbell,  the  writer  of  the  opinion. 
In  qieaklng  of  the  motives  that  actuated  the 
iMalntlff,  said:  "Undoubtedly  be  was  in  men- 
tal distress  and  worried  by  the  criminal  act 
of  bis  brother  and  wished  to  avoid  the  hn- 
mfUatlon  which  publicity  woidd  bring  to  the 
fiunlly;  bnt  If  bis  testimony  toids  to  show 
that  he  gave  bis  note  to  the  bank  because  of 
a  fear  that  If  he  did  not  his  brother  would 
be,  and  if  he  did  his  brother  would  not  be, 
prosecuted,  and  that  threats  of  a  prosecu- 
tion by  the  bank's  ofBeers  overcame  bis  will, 
their  testimony  Is  directly  contrary  to  bis. 
Again,  while  Fred's  object  m^  Iwre  been, 
In  part,  to  avoid  the  disgrace  of  a  criminal 
gi— euuUan,  the  court,  on  substantial  evi- 


dence, found  that  be  was  not  under  duress. 
As  an  intelligent  business  man,  probably  he 
believed  that,  if  he  did  not  discharge  Al- 
fred's drll  liability  for  hia  embeaslement, 
Alfred  would  be  turned  over  to  the  bonding 
company,  and  the  latter  would,  if  required 
to  pay,  institute  criminal  proceedings.  And 
rather  than  fiuse  such  reasonable  certainty, 
he  cbose  to  wipe  out  the  obligation  with  his 
own  secured  note  and  take  ebancea  of  a 
prosecution,  by  the  govemnNOt  officials  when 
tbe  crime  waa  mxuted  to  the  bank  examiner 
along  with  notice  of  payment  of  the  short- 

The  law  upon  the  subject  of  sudi  promise 
was  there  brl^  stated  to  be  as  follows: 
"It  is  well-understood  law  that  a  promise  to 
compound  any  criminal  offense  Is  Itself  a 
oime  and  affords  no  valid  constderatlon  for 
a  contract  Our  statute  upon  this  subject 
a  MUls'  Ann.  St  1 1293),  while  so  providing, 
says:  'Bu^  no  person  shall  be  debarred  from 
taking  his  goods  or  property  from  tbe  thief 
or  felon  or  receivliig  compensation  for  the 
private  injury  occasioned  by  the  commission 
of  any  snch  criminal  offense.*  In  Giles  v.  De 
Cow,  30  Colo.  412  [70  Pac.  681],  It  was  said: 
'A  thief  Is  under  a  legal,  as  well  as  a  moral, 
duty  to  lespaj  the  person  whose  property  he 
has  stolen,  and  it  is  not  in  itself  an  Illegal 
contract  for  him  to  give  his  own  obligation 
therefor,  or  for  a  third  party  to  agree  to 
recompense  the  owner  for  the  loss.'  If  there- 
fore the  consideration  for  Fred's  note,  in 
whole  or  in  part  was  an  agreement  by  the 
bank  not  to  prosecute,  the  note  cannot  be  en- 
forced, and  the  bank  cannot  retain  the 
pledge;  but  if  the  note  was  given  by  Fred 
and  received  by  the  bank  as  compensation 
for  the  bank's  private  Injury,  in  discharge  of 
Alfred's  dvil  liability,  the  note  is  enforceable 
and  tbe  pledge  valid."  Upon  the  question  of 
conalderatton  in  such  a  case  it  was  also  said: 
"Plaintiff  cites  the  case  of  Currier  v.  Clark, 
16  Colo.  Ai^  «  [60  Pac.  8S8],  as  decisive  of 
this.  We  do  not  perceive  Its  pertinency  to 
the  facts  of  this  case  as  found  by  the  trial 
court  There  It  was  held  that  a  note  to  pay 
the  debt  of  another,  not  executed  at  the  time 
of  the  original  debt  must  be  based  upon  some 
new  and  valid  consideration.  Assuming  that 
to  be  the  law,  it  Is  inapplicable  here,  because, 
as  we  have  already  determined,  Fred's  note 
was  given  in  payment  and  dlsdiarge  of  Al- 
fred's pre«dstlng  liability,  and  by  the  estab- 
lished law  of  this  state  this  is  a  sufficient 
conslderatiw.  Bank  v.  McClelland,  9  Colo. 
608  [IS  Paa  728];  McMnrtrie  v.  Biddell.  9 
Colo.  497  [IS  Pac.  181];  Knox  et  al.  v.  Mo- 
Farran,  4  Oolo.  586;  Murphy,  Receiver,  etc« 
T.  Onmaw,  IS  0<do.  Ai^.  472  [6S  Paa  051]." 

mat  case  seems  controlling  in  the  case  at 
bar.  Under  tbis  autliority  the  consideration 
in  the  deed  of  Mrs.  Godding  to  PollodE,  tni»- 
tee  for  tbe  d^jKMdtors,  was  mlBciait  Go^ 
ding  'was  the  principal  owner  ef  tbe  banlt 
he  absolatdy  omtMUed  It  ftnd  he  alime  was 
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resiranslble  for  Its  failure,  and  the  conse- 
quent loss  to  the  depositors.  There  was  the 
relatlODshlp  of  wife  and  husband.  There 
was  naturally  equal  anxiety  to  relieve  her 
husband  from  Impending  punishment  and  the 
consequent  disgrace  both  to  herself  and  to 
him  by  dc^ng  what  she  could  to  satisfy  the 
debts  of  those  whom  he  had  so  unjustly  de- 
prived of  th^  property.  All  the  property 
she  held  in  her  name,  and  Included  in  the 
deed,  she  had  received  from  him,  and  at  best 
as  a  gift,  however  It  may  have  been  acquired. 
We  cannot  presume  that  she  was  not  actuated 
through  conscience  as  well  as  fear,  when  she 
declared  in  the  deed  that:  "Whereas,  the 
uuderslgDed,  Emma  A.  Godding,  wife  of  John 
B.  Godding,  oae  of  the  officers  of  the  State 
Bank  of  Rocky  Ford,  being  deairoua  of  doing 
all  in  her  power  to  liquidate  the  Indebtedness 
of  said  bank.**  And  again  when  she  recited 
her  express  desire  that:  "Whereas,  the  un- 
dersigned Is  the  owner  of  the  property  here- 
inafter described,  and  anxious  and  willing  to 
place  the  same  in  trust  for  the  payment  of 
such  balance  of  indebtedness."  From  these 
expressions,  and  with  knowledge  of  the  facts 
which  she  must  have  then  possessed,  certain- 
ly her  inducement  and  coosideratlon  was  not 
leas  than  Is  disclosed  in  the  Lomax  Case.  It 
Is  dear  that  neither  Pollock  nor  any  one  of 
the  depositors  verbally  agreed  to  refrain 
from  prosecution  or  to  promise  freedom  from 
punishment,  and  we  cannot  so  construe  the 
deed.  It  Is  true  that  in  the  deed  is  expressed 
the  opinion  that  the  "assistance  of  the  of- 
ficers is  required  to  assist  in  a  realization  of 
the  assets,"  and  likewise  her  wish  that  they 
"shall  not  be  hampered  by  trivial  or  other 
persecutions  or  prosecutions";  but  the  con- 
dition upon  whi(^  plaintiff  in  error  relies  is 
"that  their  time  and  attention  be  left  for 
such  assistance." 

[8]  This  does  not  »preas  an  ^rreement  to 
compound  a  crime.  Hence  we  conclude  that 
neither  orally  nor  by  the  language  of  the  In- 
strument Itself  is  there  an  agreement  that 
plalntUTs  husband  should  not  he  prosecuted 
for  the  commlaBlon  of  a  crime.  Indeed,  sutdi 
an  agreement  seems  to  have  been  expressly 
avoided  In  the  deed.  Just  as  In  the  Lomax 
Oaae,  where  the  preaidNit  ot  the  bank  testi- 
fied tiiat  be  knew  the  law  In  such  case,  and 
refrained  from  making  such  an  agreement 

[I]  But  ft  we  were  to  give  to  the  alleged 
condition  the  constntctlon  contended  for  by 
tlie  appellant,  still,  under  the  authorities,  we 
must  hold  the  oouveyance  to  be  In  toll  force 
and  effect  There  can  be  no  question  bnt 
that  the  condition  relied  on  In  flils  caae  ma 
not  a  condition  precedent  but  snbseqnent,  so 
that  we  are  relieved  from  discussion  upon 
that  p<dnt  The  deed  was  abaolute,  althou^ 
ttae  trustee  was  not,  nnder  its  terma^  to  exe- 
cnte  the  tnut  until  two  years  from  Us  date. 
This  was  to  give  mfficient  time  to  realise 
upon  the  assets  of  On  bank  whatever  these 
night  be,  and  thereafter  die  property  wai  to 


be  sold  by  the  trustee  to  meet  the  deficiency. 
The  trust  was  clearly  and  definitely  ex- 
pressed and  without  power  of  revocatioiu 
Any  assistance  to  be  rendered  by  the  officers 
of  the  bank  was  of  necessity  to  be  subsequent 
to  the  execution  and  delivery  of  the  deed. 
It  will  be  noted  that  this  question  of  asalBt- 
ance,  referred  to  as  a  condition,  is  of  vei7  un- 
certain meaning.  Who  was  to  be  assisted? 
What  was  the  time  or  duration  of  the  period 
of  anth  assistance?  The  nature  or  character 
of  such  assistance,  or  whether  it  was  to  con- 
sist of  acts,  advice,  or  what  not  Is  left  to 
conjecture.  The  only  certainty  is  tliat  these 
olflcers  were  not  to  be  in  charge  or  control 
or  to  assume  responsibility,  for  the  bank  was 
at  the  time  In  the  custody  of  the  court's  re- 
ceiver and  tiierefore  known  by  the  parties  to 
be  beyond  the  power  of  the  parties  to  con- 
tract 

[7]  The  rule  of  law  as  to  whether  a  condi- 
tion is  precedent  or  subsequent  is  stated  to 
be:  "If  the  act  or  condition  required  does 
not  necessarily  precede  the  vesting  of  the  es- 
tate, but  may  accompany  or  follow  it  and  if 
the  act  may  as  well  be  done  after  as  before 
the  vesting  of  the  estate,  or  if  from  the  na- 
ture of  the  act  to  be  performed,  and  the  time 
required  for  Ite  performance,  it  is  evidently 
the  Intention  of  the  parties  that  the  estate 
shall  vest  and  the  grantee  performs  the  act 
after  taking  possession,  then  the  condition  la 
subsequent  Again,  a  condition,  the  breach  of 
which  is  good  ground  In  equity  for  canceling 
the  conveyance  of  which  It  is  a  part  will  be 
held  to  be  a  condition  subsequent,  unless 
there  Is  something  In  the  Instrument  showing 
a  contrary  intent  13  Cyc.  691." 

That  where  an  estate  is  once  vested  with  a 
condition  subsequent  as  In  this  case,  courts 
will  look  upon  the  divesting  of  the  same  with 
disfavor,  was  held  In  the  case  of  Chute  v. 
Washburn,  44  Minn.  812,  46  N.  W.  66B,  where 
the  court  said:  "It  is  hardly  necessary  to  add 
that  conditions  subsequent  are  not  fovored  in 
law,  and  are  ctmstrued  strictly,  because  they 
tend  to  destroy  estates,  and  that  a  vigorous 
exaction  of  them  is  a  species  of  summum  Jus, 
and  In  many  cases  hardly  recondlable."  And 
"a  conrt  of  equity  will  never  lend  their  aid 
to  divest  an  estate  for  the  breach  of  a  condi- 
tion subsequent." 

[S]  And  where  the  condition  is  Ul^al,  in- 
definite, or  uncertain,  unreasonable,  or  re- 
pugnant to  the  nature  of  the  estate  to  which 
it  is  annexed,  suCh  condition  Is  void,  and 
renders  the  grantee*!  eatate  absolute,  Is  stat- 
ed to  be  the  rule.  6  Am.  A  Bug.  Snc.  B06. 

In  Gompton  v.  Bunker  Hill  Bank,  96  111. 
301,  se  Am.  Bep.  147,  the  plaintiff's  bus- 
band,  as  cashier  of  the  bank,  was  a  defaulter 
in  a  large  sum.  The  husband  and  a  broth- 
er induced  her  to  execute  a  deed  tor  her  pn^ 
ert7  to  the  bunk,  on  thedr  representation  that 
if  she  would  do  so  the  bank  bad  agreed  not 
to  prosecute  the  husband.  The  action  was 
based  upon  the  alleged  illegal  agreement  not 
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to  proeecute.  It  web  Uwre  b^:  "The  tfM 
of  an^ant^B  case  1b  tbat  ber  deed  tob  »e- 
eated  In  cwalderatlon  of  an  agreement  to 
compoand  a  criminal  offense^  wUdi  la  In  con- 
traventlon  of  law,  and  she  taaa  not  reftUseed 
therefirom  the  resnlt  that  Bhe  anticipated. 
We  said  in  St  U,  J.  ft  C.  R.  B.  Go.  T.  Matib- 
en,  71  IlL  598  122  Am.  Rep.  1221:  *A  oonrt  of 
eqaitr  will  not  lend  Ita  aid  to  ei^ree  the  per- 
formance of  a  contract  which  appeaxs  to  have 
been  entered  Into  by  both  the  contracting  par^ 
ties  for  the  •  •  •  weU-establlabed  princi- 
ple of  equity  jmlspnidrace,  and  It  was  pre* 
Tloasly  applied  by  this  court  In  Jerome  t. 
Bigelow.  66  111.  452,  16  Am.  Rep.  D97>  and 
Liness  t.  Heslug,  44  111.  113  [92  Am.  Dec. 
153].' "  And  in  the  opinion  In  that  case  it  was 
farther  said:  "Even,  then,  if  appellant  waa 
induced  by  false  repr^atatlona  of  her  hus- 
band and  brother  to  execute  the  deed,  since 
tliose  r^resentatlons  were  neither  Induced 
by,  nor  made  of  the  knowledge  of  those  rep- 
resenting the  bank,  the  bank  cannot  be  affect- 
ed by  tbem.  Spurgln  t.  Traub  et  al.,  66  111. 
170;  Marston  t.  Brlttenham,  76  111.  611." 

It  may  be,  and  probably  Is,  true  that  Mrs. 
Godding  executed  the  trust  deed  In  the  hope 
and  expectation  that  by  so  doing  she  would 
avoid  the  prosecution  of  her  husband ;  but 
there  waa  no  such  assurance  or  agreement 
upon  the  part  of  Pollock  or  Oie  depositors  for 
whom  he  held  in  trust. 

[I]  In  Treadwell  v.  Torbert,  119  AU.  279, 
24  South.  54,  72  Am.  St  Rep.  918,  the  plain- 
tiff executed  her  deed  to  premises  owned  by 
her  to  one  Torbert  who  had  caused  the  arrest 
of  the  husband,  and  who  promised  to  stop 
the  criminal  piosecutloa  in  consideration  of 
the  deed.  The  suit  waa  instituted  to  cancel 
the  deed,  and  the  Supreme  Court  held:  "The 
general  doctrine  prevailing  in  courts  of  law 
and  of  equity  is  that  the  law  leaves  all  who 
«bare  in  the  guilt  of  an  illegal  or  immoral 
transaction  where  it  finds  them.  It  will  nei- 
ther lend  its  aid  to  enforce  contracts,  while 
executory,  forming  part  of  the  transaction; 
Dor  will  It  undo  or  rescind  such  contracts 
wb«  executed. ,  8  Brick.  Dig.  pp.  144-147. 
The  case  made  by  the  bill  falls  within  this 
doctrine,  and  la  in  all  respects  strictly  analo- 
sons  to  Clark  Colbert  67  Ala.  MS.  It  may 
be  a  matter  of  r^ret  now,  with  the  complain- 
ant that  she  ported  with  her  land  to  procure 
the  discharge  of  her  husband  from  prosecu- 
tion for  the  grave  criminal  charge  preferred 
against  him,  and  for  which  he  was  under  ar- 
rest The  courts  are  bound  to  leave  her 
where  th^  find  her.  As  was  said  in  a  kin- 
dred case:  *If  men,  in  consununatlon  of 
frauds,  employ  Inatmnienta  binding  and  con- 
diulve  in  their  legal  operation  and  effect 
it  is  sound  reaaon,  good  policy,  sheer  Justice, 
to  leave  them  where  they  have  placed  them- 
Mlree,  bound  as  they  have  bound  themselves, 
vithout  amtstance  from  the  courts  to  unloose 
them  when  It  becomes  their  Interest  to  be  un- 


looeed,  encouraging  them  and  others  to  com- 
mit Bimilar  frauda.'  William  t.  Higglns,  69 
Ala.  10.7.'*  The  doctrbie  thus  declared  la  sup- 
ported by  Uoore  t.  Adams,  8  Ohio,  872,  82 
Am.  Dec  723;  Shattucfc  t.  Watson.  68  Ark. 
147,  18  S.  W.  S16,  7  lu  R.  A  651;  AlUaon  T. 
Hess,  28  Iowa.  889;  Rock  v.  BlathewB,  36 
W.  Ta.  631,  14  8.  B.  137,  14  L.  k  A  508. 

The  Judgment  Is  reversed,  with  instructions 
to  overrule  the  demurrer  to  the  second  cause 
of  action,  to  permit  the  plaintiff  to  amend 
his  complainftbs  he  may  be  advised,  and  to 
proceed  with  the  cause  In  conformity  with  the 
views  herein  expressed. 

MUSSER.  G.  J.,  and  GABBERT,  J.,  con- 
curring. 


OSTLING,  City  Treasurer,  et  al.  v.  PEOPLE 
ex  reL  BANTLBT. 

(Supreme  Court  of  Colorado.   Mardi  2,  1014. 
Rehearing  Denied  April  ft,  1914^ 

1.  MANDAICUB  a  187*)  —  APPKA]>-QTnmONB 
COHSIDBBBD— NSOaSSITT  OF  DBOZSXOH. 

If  relator  is  not  entitled  to  bare  city  war- 
rants paid  oat  of  revenue  for  the  flscai  year 
beginning  April,  191S,  as  he  seeks  to  have  done, 
the  question  of  tbe  validity  at  die  warrants  need 
not  be  determined  on  appisaL 

[Dd.  Note.— For  other  cases,  see  Handamns, 
Cent  Dig.  |f  427-437 ;  Dec.  Dig.  |  187.*] 

2.  BfUHJOIPAL  OmFOKATrONS  (|  904*)— Pat- 
lUNT  or  Wabbants. 

Rev.  St  1908.  S  6631,  requires  the  dty 
coancil.  In  the  last  quarter  of  each  fiscal  year, 
to  paai  an  annual  appropriation  bill  for  the  aext 
fiscal  year,  and  iHrovides  that  no  further  ap- 

[)ropriation  sball  be  made  at  any  other  time  nn- 
ess  such  appropriation  is  approved  by  tbe  legal 
voters,  nor  afaaU  tbe  total  amount  appropriated 
exceed  the  pr<Aable  amount  of  revenue  for  the 
fiscal  year :  and  sections  6632  and  6638  prohibit 
the  autliorities  from  adding  to  the  expenditures 
of  any  one  year  any  sum  exceeding  the  amount 
fixed  in  the  annual  appropriation  bill,  and  that 
no  expenditure  for  an  improvement  out  of  the 
general  fund  shall  exceed  in  any  year  the 
amount  provided  for  such  improvement  in  the 
annual  appropriation  bill,  and  that  no  exiwnse 
shall  be  incurred  unless  an  appropriation  has 
been  made  to  meet  it.  Section  6644  requires  the 
treasurer  to  keep  a  r^iister  of  warrants 
showing  the  date  of  presentauon,  the  fund  upon 
which  the  wrrant  is  drawn,  etc.  Section  6646 
requires  every  fund  to  be  disbursed  on  war- 
rants drawn  thereon  In  the  order  In  which  they 
are  registered ;  and  section  6647  reanires  tbe 
treasurer,  when  he  has  cash  to  the  credit  of 
a  particular  fund,  to  call  In  warranta  payable 
oat  of  Buch  fund.  H^d,  that  the  city  could  not 
be  ctHupelled  to  pay  warrants  issued  and  regis- 
tered before  the  fiscal  year  beginning  April, 
1913,  out  of  funds  realized  from  the  revenue  for 
the  fiscal  year  beginning  April,  1913. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporationa,  Cent  Dig.  H  lw9,  1890;  Dec. 
Digr|904,*] 

8.  HnnCIFAI.  COBVOBATIONS  (I  90S*)— FiBOAL 
POUOT. 

An  action  cannot  be  maintained  against  a 
city  on  a  warrant  until  a  fund  for  ita  payment 
is  collected,  and  the  fact  that  the  revenues  for  a 
partlcalar  year  are  Inadequate  to  pay  the  war- 
rants for  that  year  does  not  make  the  city  liable 


•Fftr  other  eases  see  seme  topla  ud  notion  NUUBBB  la  Deo.  Dig.  «  Am.  Dig.  Ker-No.  Serlw  *  ReD^Kjadezw 
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tiiereon  aaUl  u  anlhlilt  fund  can  be  legally 
raised. 

[Ed.  Note.— For  other  cases,  aee  Municipal 
Gorporatlona,  C«nt  Dig.  H  1891-1893;  Dec 
Dig.  S  905  ♦! 

4.  MUNICIPAI.  OOBPORA-nONS  <|  904*)— FXSOAI. 

Mahasbhenx— CiTT  WAit&A.NTB— Rights  or 

PUBOHABKBS. 

Purchaaers  of  cit;  warrants  take  them  anb- 
ject  to  the  mode  of  payment  provided  by  statute. 

[Ed.  Note.— For  other  caae^  tee  Monldpal 
CorporadoDS,  Cent  Dig.  H  ISOQi  Dae. 

DigTf  904.*r 

En  Banc.  Error  to  District  Gonrt,  lAke 
County ;  Charles  CaTender,  Jndge. 

Action  by  the  People,  on  relation  of  Joseph 
H.  BanUey.  against  OUre  Ostling,  as  City 
Treasurer  of  the  City  of  LeadTlUe,  Colo.,  and 
others.  Judgment  for  relator,  and  defend- 
ants bring  error.  Reversed  and  renuuded, 
wltb  directions  to  dismiss. 

Defmdant  In  error,  as  relator.  Instituted 
an  action  in  mandamus  against  plaintiff  in 
error,  treBsnrer  of  tbe  city  of  lisadvllle,  and 
otbos,  as  reapondents,  the  purpose  of  which 
was  to  comp^  tbe  treaaaxer  to  vply  funds 
in  her  hands  to  the  payment  of  city  warrants 
held  by  relator.  Judgment  was  rendered  in 
favor  of  relator,  and  reEQiondents  have 
brought  the  case  here  tor  review  on  ersor. 

In  tbe  altematlTe  writ  It  was  alleged  that 
relator  was  the  holder  of  legal  warrants  of 
the  dty  which  had  been  duly  issued  and  reg- 
istered. It  set  out  a  list  of  such  warrants, 
72  in  numb^,  giving  date  of  issue  and  regis- 
tration and  the  number  and  amount  of  each 
warrant,  the  number  of  the  first  being  8242, 
In  the  sum  of  $304.26,  dated  December  9, 
1908,  and  registered  the  following  day;  all 
aggregating  over  ^,500,  the  last  of  which 
was  dated  August  8,  1912,  and  registered 
Hay  e,  1818.  It  stated  that  the  total  amount 
of  unpaid  warrants  of  the  dty,  Includlog 
those  held  by  relator,  approximated  f264,- 
000,  and  that  during  the  past  80  years  the 
dty,  within  the  last  quarter  of  each  fiscal 
year,  had  passed  an  ordinance  termed  the 
"annual  appn^riatlon  bill,"  in  and  by  which 
such  sums  as  were  necessary  to  defray  the 
expOTses  and  liabilities  of  the  dty  for  such 
fiscal  year  were  appropriated,  and  alleged 
that  the  dty  council  never  added'  to  the  cor- 
porate expmses  in  any  one  year  any  amount 
in  excess  of  the  annual  appropriation ;  that, 
durli^;  an  the  times  mentioned,  the  treas- 
urer at  the  end  of  each  month  made  a  re- 
port to  the  council,  of  the  balance  In  the 
treasury,  as  required  by  law;  and  that  all 
the  warrants  held  by  relator  were  drawn 
upon  the  treasurer  of  the  dty.  In  which  was 
stated  the  particular  funds  upon  which  they 
were  drawn,  and  that  during  all  the  times 
mentioned  in  the  writ,  whenever  tbe  dty 
treasurer  bad  funds  on  hand  to  tbe  amount 
of  fOOO  or  over,  audi  treasorw  an>lled  such 
funds  to  the  redemption  of  an  equal  amount 
of  such  outstanding  warrants  as  were  enti- 
tled to  prefSrence  as  to  payment  acfwr^Lng  to 


the  order  of  ttme  in  ^^dch  they  had  been 
retfstered.  It  was  then  alleged  that  the  dty 
treasurer  had  informed  rdator  that  she  now 
had  on  band  funds  to  ut  amount  of  fSOO 
and  over  whidi  should  be  awUed  to  the  re- 
denqptimk  of  warzailts  as  provided  1^  law, 
but  stated  that  ahe  wotdd  not  Issue  aUls  f  cnr 
warrants  for  the  reason  that  the  dty  coun- 
cil had  Instructed  her  that  they  intended  to 
apply  the  current  revoiue  ct  the  dty  to  tbe 
paymoit  of  curxent  expenses  for  the  fiscal 
year  b«tfnnlng  April  13, 1013.  There  la  then 
set  oat  the  form  of  warrant  adopted  \xy  the 
council,  from  which  it  appears,  In  connection 
with  the  resolution  adopting  such  form,  that 
it  muB  the  purpose  of  the  dty  to  issue  war- 
rants for  current  exj>enBes  thereafter  incax- 
red,  payable  out  of  the  funds  realized  from 
taxes  and  all  other  souroes  of  revenue  for 
the  fiscal  year  beginning  In  April,  1913.  For 
return  the  respondent  answered  that  the 
warrants  hdd  by  rdator  were  Issued  at  a 
time  when  the  indebtedness  of  tbe  dty  was 
in  excess  of  the  amount  which  It  could  law- 
fully incur,  and  that  therefore  they  were 
Invalid,  and  alleged  that  no  appropriation 
was  made  In  1913  for  the  payment  of  out- 
standing warrants  Issued  prior  to  the  fiscal 
year  beginning  that  date.  To  this  return 
relator  replied,  putting  In  issue  the  affirma- 
tive defenses  of  the  respondents.  The  cause 
was  submitted  to  the  court  on  an  agreed 
statement  of  fticts,  from  whldi  It  appears 
that  the  relator  was  the  owner  of  warrant 
No.  8242  and  others,  Issued  In  the  respective 
sums  named  In  the  alternative  writ,  and 
dated  and  registered  as  therein  alleged,  and, 
except  for  the  institution  of  this  action,  the 
respondents  would  have  used  the  funds  in 
cash  on  hand  in  the  dty  treasury  for  Oie 
payment  of  the  immediate  current  expenses 
of  the  dty,  r^ardless  of  the  outstanding  un- 
paid, r^;lst»ed  warrants;  that  No.  8242 
was  drawn  on  the  street  lighttng  fund  for 
November,  1908;  that  the  other  warrants 
were  issued  at  different  dates,  to  different 
payees,  for  different  amounts,  and  were 
drawn  on  different  funds  and  regiatored  at 
different  times ;  that  all  were  drawn  during 
fiscal  periods  prior  to  the  fiscal  year  begin- 
ning In  1913;  and  that  the  appraprlaOcm 
bin  for  1913  was  to  defray  Uie  expenses  <^ 
the  dty  for  the  fiscal  year  beginning  in 
April  of  that  year.  It  was  further  stipu- 
lated that,  during  all  the  times  mentioned  in 
the  alternative  writ,  the  dty  had  outstand- 
ing registered  warrants  amounting  to  ap- 
proxlmatdy  $260,000  face  value;  that  these 
warrants  were  issued  for  salaries  and  cur- 
rent expenses ;  and  that  the  amount  of  such 
outstanding  warrants  during  this  period  ex- 
ceeded 3  per  cent,  of  the  assessed  valuation 
of  the  taxable  property  In  the  dty,  sndi 
valuation  being  substantially  the  sum  of  $2,- 
100,000.  In  brief,  from  the  pleadings  and 
tbe  stipulation  of  fads  the  dty  diallenges 
the  light  of  the  rdator  to  have  the  funds  in 


*For  otlur  easM  m*  aamt  tosle  and  MoUon  NiniBBR  In  Dm.  Die.  *  Am.  Dig.  Kaj-No.  Sarlw  A  R«p*r  IntaM 
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the  bands  of  Its  treasarer,  realized  and  to 
be  realized  from  tbe  reveQuea  for  the  fiscal 
year  beginning  April,  1913,  applied  to  the 
payment  of  such  warrants,  and  claims  the 
tight  to  nae  such  fouds  to  discharge  war- 
rants drawn  to  mart  current  emtenaei  far 
that  period. 

John  U.  Maxw^  of  DotTer.  and  B.  D. 
McLeod.  of  LeadTlllev  for  plaintUb  In  er* 
nw.  Hogan  ft  Bonner,  oC  LeftdvUlfl^  for  da* 
flesdaat  In  craw. 

GABBBRT,  X  (after  stating  the  facts  as 
above).  From  tbe  foregoing  statement  It 
appears  that  tbe  object  of  tbe  action  to- 
stitnted  by  relator  Is  to  compel  the  payment 
of  oQtstanding  registered  warrants,  In  the  or- 
der of  registration,  out  of  funds  realized 
from  the  revenue  for  the  fiscal  year  begin- 
ning in  April,  1913;  that  all  the  warrants 
held  by  rdator  were  issued  and  registered 
prior  to  the  beginning  of  that  fiscal  year; 
that  the  appropriation  of  funds  made  by  tbe 
dty  authorities  for  such  year  was  to  meet 
the  current  expenses  of  that  period;  and 
that  no  appropriation  was  made  to  discharge 
warrants  issued  during  any  previous  period. 

The  aignment  of  counsel  has  been  mainly 
directed  to  tbe  question  of  tbe  validity  of  the 
warrants  involved;  It  being  contended  by 
counsel  for  respondents  that  they  are  In- 
ralld  because  they  represent  indebtedness  In- 
corred  In  excess  of  the  constitutional  and 
statutory  limitation  which  dtles  are  author- 
bed  to  contract,  while  on  the  part  of  tbe  re- 
lator it  is  claimed  that  the  pleadings  and 
agreed  statement  of  facts  disclose  that  the 
limit  of  indebtedness  had  not  been  reached 
when  such  warrants  were  issued. 

[1]  If,  as  claimed  by  counsel  for  req^ond- 
entB,  sucb  warrants  are  Invalid,  for  the  rea- 
son assigned,  relator  cannot  maintain  his  ac- 
tion; but  abould  It  appear  that  he  is  not 
entitled  to  have  his  warrants,  even  If  valid, 
paid,  out  of  tbe  moneys  appropriated  and 
realized  from  tbe  taxes  and  other  sources  of 
revenue  for  the  fiscal  year  beginning  in  April, 
1913,  tbe  Queatlpn  of  their  validity  Is  of  no 
moment  in  this  caae,  and  should  not  be  de- 
termined. 

[2]  Section  6631  of  the  Revised  Statutes  of 
1908  la  as  follows :  'The  fiscal  year  of  eacti 
city  or  town  organized  under  this  act  shall 
commence  on  the  first  day  of  April  1^  each 
year,  or  at  such  other  time  as  may  be  fixed 
by  ordinance.  Tbe  city  council  of  dtles  and 
boards  of  trustees  in  towns  shall  within  the 
last  quarter  of  each  fiscal  year,  pass  an  or- 
dinance, to  be  termed  the  annual  appropri- 
ation bill  for  the  next  fiscal  year.  In  which 
BQch  corporate  autborltlM  may  appropriate 
such  sum  or  sums  of  money  as  may  be  deem- 
ed necessary  to  defray  all  necessary  ox- 
I>en8e8  and  liabilities  of  such  corporation,  and 
In  such  ordinance  shall  specify  tbe  objects 
sod  purposes  for  which  sucb  ai^roprlatlons 
are  mads,  and  tbe  amount  appropriated  for 


each  object  or  purpose-  No  further  appro- 
priations shall  be  made  at  any  other  time 
within  such  fiscal  year,  unless  the  proposi- 
tion to  make  each  appropriation  has  been 
first  sanctioned  by  a  majority  of  the  legal 
voters  of  sucb  dty  or  town,  either  by  a  pe- 
tition signed  by  them,  or  at  a  general  or 
special  election  duly  called  therefor.  Nor 
ahall  the  total  amount  appropriated  exceed 
tbe  probable  amount  of  revenue  that  will  be 
collected  during  the  fiscal  year."  By  the 
two  sections  Immediately  following,  the  dty 
authorities  are  inhibited  from  adding  to  the 
mtmidpal  expenditures  of  any  one  year  any- 
thing over  and  above  tbe  amount  provided 
for  In  tbe  annual  appropriation  bill  of  that 
year;  that  no  expenditure  for  an  improve- 
ment to  be  paid  out  of  tbe  general  fund  shall 
exceed  .in  any  one  year  the  amount  provided 
for  such  improvement  In  the  annual  appro- 
priation bill;  and  that  no  expense  shall  be 
incurred  unless  an  appropriation  has  been 
made  to  meet  it.  There  are  certain  excep- 
tions which  are  not  pertinent  to  any  question 
involved  in  this  case.  The  purpose  of  these 
statutes  Is  to  require  munldpal  corporations 
to  make  provision  whereby  they  will  he  en- 
abled to  adopt  the  policy,  "Pay  as  you  go," 
and  to  restrict  the  e3Ci>endltures  each  fiscal 
year  to  the  annual  revenue  for  that  period. 
This  being  the  policy  and  purpose  of  the 
statute,  it  must  necessarily  follow  that  the 
annual  funds  are  applicable  to  the  anuual 
expenses  when  appropriated  in  advance  for 
that  purpose,  and  that  the  funds  of  one  year 
so  set  apart  may  not  be  applied  to  tbe  ex- 
penses of  any  other  year,  until  all  the  ex- 
penses of  tbe  year  to  which  tbe  funds  belong 
have  been  satisfied.  In  other  words,  the  ob- 
ject of  these  statutory  provisions  is  to  per- 
mit a  dty  to  appropriate  and  apply  Its  cur- 
rent revenues  to  the  discharge  of  Its  current 
expenses,  a  course  absolutdy  necessary  to 
the  accomplishment  ot  tbe  purposes  for 
which  it  was  created. 

It  appears  to  be  urged  In  the  briefs  that, 
because  of  the  statutory  provisions  regarding 
tbe  registration  of  warrants,  the  order  in 
which  they  shall  be  paid,  and  calls  for  re- 
demption, warrants  must  be  paid  in  the  or- 
der of  registration  whenever  there  is  cash  In 
the  hands  of  the  treasurer  in  the  sum  of  $500 
or  over  to  the  credit  of  the  funds  upon  which 
outstanding  warrants  are  drawn,  without 
regard  to  any  particular  revenue  for  any 
particular  year  fom  which  such  funds  may 
have  been  derived.  These  provisions  are  to 
the  effect  that  the  treasurer  of  every  dty 
shall  keep  a  register  of  warrants  In  which 
shall  be  entered  the  number  and  amount  of 
each  warrant,  tbe  date  of  presentation  and 
name  -of  the  person  presenting  it,  and  tbe 
particular  fund  upon  which  It  is  drawn 
(section  6614,  Revised  Statutes  of  1908) ;  that 
every  fond  shall  be  disbursed  in  taking  up 
warrants  drawn  thereon  in  the  order  regis- 
tered (section  6645) ;  and  that  tbe  treasurer, 
when  lie  lias  on  band  cash  In  a  spedfic  sum. 
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or  over,  to  the  credit  of  any  particular  fund, 
shall  call  In  warrants  payable  out  of  such 
fund  in  Uie  order  of  their  registration  (sec- 
tion 6647).  These  statutory  provisions,  when 
considered,  in  connection  with  section  6631, 
merely  require  that  warrants  drawn  on  the 
fund  of  a  particular  fiscal  year  must  be  paid 
in  the  order  of  reglstratiou  out  of  the  fonds 
of  that  Tear  applicable  to  that  purpose.  A 
contrary  construction  would  lead  to  an 
anomalonB  result  In  express  terms  section 
6631,  supra,  requires  municipal  authorities 
to  make  In  advance  appropriations  for  each 
fiscal  year  to  meet  current  expenses  for  that 
period.  It  further  requires  such  author- 
Itles  to  specify  the  objects  for  which  such 
ai^roprlatlona  are  made  and  the  amount  sip- 
proprlated  for  each  object,  and,  should  it  be 
held  that  such  appropriations  must  -be  ap- 
plied to  the  payment  of  outstanding  register- 
ed warrants  of  previous  years,  the  municipal 
antiiorlties  in  one  breath  are  required  to 
naike  an  appropriation  for  a  specified  period 
and  purposes,  and  in  the  next  to  apply  the 
funds  so  ai^)ropriated  to  an  entirely  differ- 
ent purpose.  AH  warrants  held  by  rdator 
were  Issued  for  expenses  incurred  by  the 
city  for  fiscal  periods  prior  to  the  fiscal  year 
beginning  In  April,  1913,  and  we  therefore 
condnde,  In  the  circumstances  of  this  case, 
that  he  Is  not  entitled  to  have  any  of  the 
funds  realized  from  revenues  for  that  fiscal 
year  applied  upon  bis  warrants.  In  prin- 
ciple and  by  analogy  we  think  the  case  of 
Kephart  v.  People,  28  Colo.  74,  e2  Pac  »46, 
sustains  this  conclusion.  In  that  case  it 
was  held  that,  to  Justify  a  mandamus  against 
the  state  treasurer  to  pay  a  state  warrant, 
it  must  affirmatively  appear  In  the  alterna- 
tive writ  that  there  Is  money  in  the  hands 
of  the  treasurer  belonging  to  the  specific 
fund  against  which  the  warrant  is  drawn, 
and  which  came  from  the  revenue  of  that 
particular  year,  and  that  there  are  no  other 
warrants  entitled  to  prior  payment  sufficient 
to  exhaust  such  fund. 

[t]  As  applicable  to  the  facts  of  this  case, 
the  general  rule  is  tliat  a  cause  of  action 
does  not  exist  against  a  on  a  warrant 
until  a  fund  for  Its  payment  has  been  col- 
lected. Forbes  v.  Grand  County,  28  Colo. 
344,  47  Pac.  388.  The  fact  that  the  revenues 
fbr  a  particular  year  are  inadequate  to  meet 
the  warrants  for  that  year,  payable  out  of 
such  revenues,  does  not  render  the  city  li- 
able thereon  until  a  fund,  which  can  be  ap- 
plied to  tiidr  payment,  is  raised,  or  might 
have  been.  In  the  manner  provided  by  law, 
supra. 

[4]  Persons  purchasing  such  obligations 
take  them  subject  to  the  mode  of  payment 
that  the  General  Assembly  has  provided. 
Stryker  v.  County  Commissioners  of  Grand 
County,  77  Fed.  667,  23  C.  C.  A.  286. 

Our  conclusion  that  relator  Is  not  entitled 
to  have  funds  realized  from  the  revenues 
for  the  fiscal  year  beginning  In  April,  1913, 
applied  upon  his  warrants  Is  in  no  aeaae  in 


conflict  with  any  previous  decision  of  this 
court  The  authorl^  of  county  commission- 
ers to  appropriate  funds  to  the  payment  of 
current  expenses  of  a  particular  year,  to  the 
exclusion  of  warrants  issued  in  previous 
years,  was  involved  in  People  ex  rel.  v. 
Austin,  11  Colo.  134,  17  Pac  485.  It  was 
there  hdd  that  section  637,  Genual  Statutes, 
whidi  provided  that  conn^  warrants  dionld 
be  entitled  to  a  preferuce  as  to  paymuit  ao- 
cording  to  the  order  ot  time  in  which  tb^ 
were  presented  to  the  county  treasurer,  ot- 
tered Into  and  formed  a  part  ot  such  war- 
rants^ and  therefore  the  county  was  bonnd  to 
give  precedttce  to  the  payment  of  all  waz^ 
rants  as  the  statute  provided.  The  war- 
rants Q»re  Involved,  however,  were  Issued 
when  there  was  no  law,  as  now  Sections  121S, 
2216,  and  1217,  Revised  Statutes  1908),  re- 
quli^ig  comity  commissionss  to  make  an 
apj^oprlation  for  eadi  fiscal  year,  Umtting 
the  annual  e]q)enditureB  to  such  appropria- 
tions, and  providing  that  no  liability  should 
be  created  against  a  county  except  an  ap- 
propriation had  been  made  to  meet  it ;  con- 
sequmtly  ooun^  warrants  were  not  and 
could  not  be  drawn  on  the  revenues  of  any 
particular  yesr,  and  henoe  wwe  payable  out 
of  the  funds  la  the  hands  of  the  treasurer 
beloi^Cbig  to  the  fund  upon  whicb  th^  were 
drawn,  without  refSmoe  to  tiie  tax  levy 
from  which  such  funds  had  been  derived. 
The  dlfferoioe  b^ween  tlie  statutory  provi- 
sions with  respect  to  county  warrants.  In 
existence  at  the  time  the  Austin  Case  was 
decided,  and  the  provisions  on  the  subject  of 
city  warrants,  to  which  we  have  referred, 
clearly  distinguishes  It  from  the  case  at  bar, 
for  the  reason  that  -by  these  latter  provisions 
the  holder  of  a  ■  valid  warrant  Issued  by  a 
dty  for  current  expenses  of  a  fiscal  year  Is 
entitled  to  be  paid  out  of  the  revwues  of  that 
year,  appropriated  for  that  purpose,  nils 
is  a  part  of  the  contract  by  virtue  of  the  stat- 
ute, and  to  hold  that  his  rights  thus  fixed 
would  be  subject  to  the  payment  of  warrants 
issued  In  previous  years  would  impair  the 
obligation  of  his  contract 

The  real  question  in  the  case  Is  whether 
relator  Is  entitled  to  have  the  revenues  for 
the  fiscal  year  beginning  In  April,  1913,  ap- 
plied to  the  payment  of  his  warrants.  We 
have  determined  that  he  Is  not  for  reasons 
to  which  counsel  have  given  little  or  no  at- 
tention in  their  briefs,  and  perhaps  at  vari- 
ance with  their  views  on  the  subject ;  but  we 
think  we  are  Justified  in  deciding  the  case 
upon  the  grounds  stated,  without  expressing 
any  opinion  on  the  validity  of  the  outstanding 
warrants  of  the  city  Issued  prior  to  the  fiscal 
year  beginning  In  April,  1913,  as  that  ques- 
tion is  of  such  supreme  importance  to  both 
the  city  and  warrant  holders  that  It  should 
not  be  determined  until  It  becomes  absolutely 
necessary  to  do  so. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  dlrec- 
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tions  to  dlamlw  the  acUoa  at  tbe  cost  of  re- 
lator. 

Judgment  reversed,  and  cause  remanded, 
wltb  directions  to  dlamlaa. 

MUSSBB,  C.  3^  not  parUdpatins. 


IRONSTONB  DITGH  CXX  et  aL  T.  ASHBN- 
E^I/FBAetaL 

(Supreme  Coart  of  Colorado.    April  0,  1914.)  i 

1.  JnOGMBHT  (I  725*)— GONCUJBIVENESe— DE- 

lEBiinrAxiOK  or  Pbiobxtibs   of  Watee 

BZOHTB. 

A  general  adjudication  decree,  determlniug 
the  volume  and  tbe  date  of  priorities  to  tbe  use 
of  water  of  a  stream  during  tbe  irrigation  aea- 
ion,  waa  rea  judicata  as  to  all  matters  and 
questions  tliat  were  necessary  to  constitate  a 
complete  appropriation. 

[tid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1255-1257;  Dec.  Dig.  S  725.*] 

2.  Watebs  and  Wateb  Coubses  (8  145*)— 
Appbopbiatiok  — Pbiobities  — Natuke  and 
EzTKHT  or  KioBas. 

A  r^t  to  the  use  of  waXex  of  a  natural 
stream  in  no  waj  depends  upon  the  place  of  its 
application,  and  is  not  con6ned  to  the  land  upon 
which  the  right  came  into  existence,  but  tbe 
poiot  of  diversion,  the  place  of  application,  and 
the  character  of  use  may  each  and  all  be  chang' 
cd;  the  only  limitation  being  the  prohibition  of 
any  injuriona  effect  upon  the  Tested  rights  of 
others  to  the  use  <rf  the  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gbnrses,  Gent  Dig.  S  20;  Dec  Dig.  | 
145.*] 

3.  Watees  and  Wateb  Coubses  (j  152*)— 

CONTBTANOKB    AND  CoNTBACTS— REMEDIES 

or  Pabties. 

In  a  proceeding  by  owners  <^  water  rights 

for  permissions  to  change  points  of  diyersioa 
under  Rev.  St.  1908,  9S  3226,  3227,  requiring 
such  an  owner  desiring  a  change  to  present  a  pe- 
titi(m  to  tbe  proper  court  to  determine  wbether 
the  proposed  change  will  affect  the  vested  rights 
of  other  owners,  evidence  held  to  show  that  ac- 
cretions into  the  river  above  petitioners*  head- 
Satea  and  below  protestants'  beadgates  did  not 
■apply  petitioners'  priorities. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  H  156,  157;  Dec 
Dig.  8  152.«] 

4.  Watebs  and  Wateb  Coubses  (8  166*)~ 
Sals  andTbansfeb  of  Pbiobities— Sffect. 

Tbe  sale  and  transfer  by  riparian  landown- 
ers of  water  rights  did  not  preclude  them  from 
irrigating  the  land  from  which  the  rights  were 
thus  severed  by  oUier  water  or  with  rights  other 
than  the  ones  transferred;  the  sale  not  being 
a  surrender  of  their  jtmior  rights,  or  tbe  right 
to  appropriate  any  unappropriated  water,  or  of 
developing  or  procuring  water  from  an  independ- 
ent source  which  otherwise  would  not  reach  tbe 
stream. 

I  Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Conrses,  Cent.  Dig.  18  168,  174-183; 
Dec  Dig.  8  iSfi.*] 

t.  Watebs  and  Wateb  Coubses  (S  152*)— 
ApPBOPBiATioif— Seepage  and  Sxtbane- 
oua  Wateb. 

Where  one  of  several  owners  of  water 
rights  in  a  stream,  as  settled  by  a  general  ad> 
judication  decree,  constructed,  at  bis  own  ex- 
pense, a  feeder  ditch,  by  whioi  seepage  water, 
doing  no  one  any  good,  and  which  otherwise 
would  not  have  drained  into  tbe  stream,  was 
conveyed  a  mile  up  the  river  and  emptied  into 
the  stream  just  above  bis  headgate,  be  could 


sell  his  water  rights  and  irrigate  his  land  with 
this  extraneous  water  contributed  by  him,  since 
this  waa  an  independent  ai>propruition  from 
extraneous  sources,  and  not  an  accretion  be- 
longing to  the  river,  and  was  independent  of 
and  disconnected  with  his  priority  as  adjudicat- 
ed by  tbe  decree. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses^  Cent.  Dig.      16^  167;  Dec. 
Dig.  I  162.*P  *  w 

&  Watebs  and  Watbb  OouBSie  (I  152*)— 

COMVETANCES    AHD  TKANBTEBft— BdOEDZEB 

or  Pabties. 

In  a  proceeding  by  an  owner  of  a  priorltj 
of  right  to  tbe  ase  of  a  volume  of  water  from  a 

stream  for  permission  to  change  the  point  of 
diversion  to  a  point  25  miles  up  the  river,  under 
Rev.  St.  1908,  §$  3226,  S227,  re(]uiring  such 
owner  desiring  a  change  to  petition  the  proper 
court,  BO  that  it  may  be  detennined  whether 
such  proposed  change  would  injuriously  affect 
the  vested  rights  of  others,  evidence  held  to  sus- 
tain a  finding  that  such  change  was  a  benefit, 
and  not  an  injury,  to  vested  rigbts  of  owners 
whose  beadgates  intervened  between  the  old  and 
new  points  of  diversion. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dfe.  H  156,  157;  Dec. 
Dig.. 8  152.*]  «  . 

Appeal  from  District  Court,  Montrose  Coun- 
ty; Sprigg  Shackleford,  Judge. 

Petition  by  John  Ashenfelter  and  others 
for  permission  to  change  the  points  of  diver- 
sion of  priorities  to  the  nse  of  water  of  a 
stream,  in  which  tbe  Ironstone  Ditch  Com- 
pany and  others  were  protestants.  From  a 
decree  allowing  the  change,  protestants  ap- 
peaL  Affirmed. 

T.  3,  Black  and  B.  S.  Sherman,  both  of 
Montrose,  and  Ifilton  H.  Welcb.  of  Delta,  for 
appellants.  Bell,  CatUn,  Blake  ft  UotbeisUl. 
of  Montrose.  Story  ft  Story,  of  Salt  Lake  Olty. 
Utah,  John  Gray,  of  Montrose,  and  Billiard 
Fairlamb,  of  Ddta,  for  appellees. 

GARRIGUES,  J.  TMs  case  Involves  a 
transfer  on  the  TTncompahgre  river  of  early 
priorities  from  ditches  located  down  tlw 
stream  In  the  neighborhood  of  Delta  up  the 
stream  above  the  city  of  Montrose  into  the 
Montrose  &  Delta  canal,  called  the  Montrose 
canal,  and  is  tbe  sequel  of  Ashenfelter  v. 
CarpeBter,  37  Colo.  534,  87  Pac.  800,  and  Gut- 
shall  V.  Carpenter,  37  Colo.  536,  87  Pac.  801 
(Nos.  4834  and  4862).  Tbe  court  watered  a 
[>erm!8sive  decree  allowing  the  change,  and 
protestants  bring  the  case  here  on  appeal. 

1.  November,  1888,  the  general  adjudica- 
tion decree  entered  in  the  district  court  at 
Montrose  settled  the  priorities  of  all  the 
ditches  in  water  district  No.  41,  Involved  in 
this  controvert,  diverting  water  for  irriga- 
tion from  the  TJncompahgre  river.  This  de- 
cree awarded  the  Boles  &  Manney  ditch  No. 
1%,  priority  1%  for  3.22,  the  Eggleston  No. 

2,  priority  No.  2  for  6,  the  Uncompal^rre  Na 

3,  priority  No.  8  for  12,  the  Homestake  No. 

4,  priority  No.  4  for  11,  and  the  Delta  Na 
11,  priority  No.  11  for  15  cubic  feet  per  sec- 
ond. There  Is  no  ditdi  or  priority  No.  L 
The  headgates  of  these  early  ditches  are 
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located  down  the  stream  near  Its  Junction 
with  the  Gunnison  river,  while  the  headgate 
of  the  Montrose  canal  Is  located  upstream 
some  25  or  80  miles.  The  headgate  of  the 
Cncompahgre  ditch  No.  3,  taken  for  Illustra- 
tion, as  an  Initial  point,  is  on  the  east  side 
of  the  river,  and  about  3  miles  above  the 
junction;  Eggleston  No.  2  Is  on  the  west 
side,  and  about  a  quarter  of  a  mile  above 
No.  3 ;  Homestake  No.  4  Is  some  6  or  7  miles 
above  No.  3,  near  Olathe;  Boles  &  Manney 
No.  1%  is  about  a  quarter  of  a  mile  above 
No.  2;  the  Hustler  Is  about  4%  miles  above 
No.  2;  Delta  No.  11  is  about  three-quarters  of 
a  mile  below  No.  8.  These  ditches  and  prior- 
ities are  referred  to  in  the  briefs  and  evi- 
dence, and  seem  to  be  known  better  locally  by 
their  numbers  than  their  names,  as  1%,  2,  3, 
4,  11,  eta  Tor  convenience,  the  diverse  ap- 
plications to  change  the  points  of  diversion 
will  be  arranged  into  three  groups;  First, 
those  made  by  persons  desiring  to  change  2 
and  3  priorities  from  2  and  3  headgates  Into 
the  Montrose  canal;  second,  the  applica'tion 
of  Gutshall  to  change  .6  of  a  foot  from  No. 
2,  and  5Vi4  'eet  No.  11  Into  the  Rust- 
ler ditch  about  4%  miles  above  No.  2;  and, 
third,  the  application  of  John  and  Jesse  BeU 
to  change  3.3  feet  from  No.  4  (Homestake) 
into  the  Montrose  canaL  The  headgates  of 
the  Eggleston  and  Uncompahgre  ditches  (pri- 
orities 2  and  3,  for  6  and  12  feet  respective- 
ly) are  about  1%  or  2  miles  above  the  town 
of  Delta,  and  very  dose  together.  The  storm 
center  of  this  litigation  Is  around  the  trans- 
fer of  these  2  and  3  priorities,  and,  while  the 
transfer  of  Homestake  priority  No.  4  water 
by  the  Bells  into  the  Hontroae  canal  and  the 
transfer  of  Delta  No.  11  water  by  Outahall 
into  the  Rustler  are  involved,  our  attention 
will  be  directed  to  the  transfers  of  2  and  3, 
as  the  determination  of  the  right  to  make 
these  dbanges  is  controlling  of  the  whole 
controTerEQT  involved  not  only  Id  this,  but 
also  In  the  Moore  Case  ([No.  5891]  140  Pac. 
183),  as  well.  The  priorities  of  the  protest- 
ing ditches  are  ahead  of  the  Montrose  canal, 
but  are  junior  to  2  and  3,  and  they  are  locat- 
ed principally  below  the  city  of  Montrose  and 
above  the  headgates  of  2  and  3;  that  is, 
protestants'  headgates  are  located  between 
the  old  and  new  points  of  diveratoa,  and  are 
so  situated  that  their  ditches  consume  all 
the  accretions  above  2  and  3. 

The  Uncompahgre  river  heads  in  Ouray 
county*  in  the  East  Elk  or  Saw  Tooth  range 
of  mountains,  where  it  Is  fed  by  melting 
snow,  and,  runnlDg  northerly  from  Ouray, 
empties  Into  the  Gunnison  just  below  the 
town  of  Delta.  During  the  June  flood,  all  the 
ditches  have  a  sufflclent  supply  without  ob- 
serving the  decrees,  and  water  runs  to  waste; 
but  later  In  the  season  the  normal  flow  ia  so 
low  that  water  for  irrigation  Is  scarce,  and 
it  becomes  necessary  for  the  officials  to  en- 
force the  decreed  priorities-  The  Montrose 
canal  crosses  the  bottom,  and  reaches  the 
top  of  Spring  Creek  mesa  on  tbe  vest  side. 


where  It  irrigates  extenalre  farms  and  fmlt 
orchards.  The  original  owners  of  tbe  early 
ditch  priorities  held  their  rights  to  the  use 
of  the  water  to  severalty.  During  1896  and 
1898,  most  of  the  18  feet  decreed  to  2  and  3 
was  purchased  from  the  divers  Individual 
owners  by  farmers  and  horticulturists,  who 
caused  It  to  be  transferred  from  2  and  8  to 
the  Montrose  canal,  for  their  use  on  Spring 
Creek  mesa.  These  changes  in  the  point  of  di- 
version were  perfected  at  the  time  of  the  sale 
of  the  water  rights,  and  the  state  engineer, 
the  irrigation  division  engineer  of  the  water 
division,  and  the  water  commissioner  of  dis- 
trict No.  41  assisted  In  making  the  transfers, 
and  delivered  the  water  into  the  Montrose 
canal  until  1904,  when  the  water  commission- 
er refused  longer  to  recognize  the  transfers, 
until  the  decree  authorizing  and  permitting 
the  change  in  the  point  of  diversion  required 
by  the  statute  had  been  obtained.  The  pur- 
chasers of  this  water  contended  that  the 
statute  regarding  the  transfer  of  decreed 
rights  (lAWs  of  1903,  p.  27S)  was  prospective, 
and  not  retrospective,  and  did  not  apply  to 
them,  and  in  1904  brought  an  Injunction 
suit  against  the  water  commissioner  of  41 
to  restrain  him  from  taking  the  transferred 
water  out  of  the  Montrose  canal,  or  from 
refusing  to  divert  It  into  the  canal  headgate. 
This  injunction  suit  was  decided  against 
them  on  demurrer,  and  they  appealed  the 
case  to  this  court  Some  time  during  the 
happening  of  these  events  or  at  least  about 
this  time,  Thomas  M.  Moore  and  others,  who- 
had  purchased  from  the  original  owners 
some  of  this  early  priority  water,  filed  peti- 
tions in  the  district  court  to  change  its  point 
of  diversion  into  the  Montrose  canal.  While- 
the  Moore  Case  was  i)endlng,  and  after  tbe- 
demurrer  to  the  injunction  suit  was  sustain- 
ed and  judgment  entered  against  them  be- 
low, appellees  in  this  case  filed  In  the  dis- 
trict court  at  Montrose  petitions  asking  to 
change  the  point  of  diversion  of  the  water, 
they  had  theretofore  purchased,  or  to  con? 
firm  the  transfers  already  made.  These  peti- 
tions were  consolidated  for  hearing,  and' 
tried  with  tbe  Moore  proceeding;  but,  before 
any  action  was  taken  thereon,  they  obtained, 
an  order  permitting  them  to  withdraw  from 
the  Moore  Case,  dismissed  their  petltion» 
therein  In  the  district  court,  and  appealed 
the  original  injunction  suit,  which  bad  been 
decided  against  them  on  demurrer,  to  thla- 
court  See  37  Colo.  534-^6,  87  Pac.  800,  801. 
The  Moore  Case  was  tried,  the  aiipllcatlons 
therein  to  change  the  point  of  diversion  were 
denied,  and  they  appealed  that  case,  which 
Is  No.  5891,  to  this  court  The  injunction 
suit  was  affirmed  by  us,  bat  without  preju- 
dice to  tbe  right  of  appellees  to  bring  and 
maintain  subsequent  proceedings  under  the 
statute  to  change  the  point  of  diversion. 
Thereupon  appellees,  as  petitioners,  began 
another  proceeding  in  the  district  court  at 
Montrose  in  April,  1907,  asking  the  court 
to  permit  a  change  In  tbe  point  of  dlTendon,. 
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or  to  conflrm  tiie  diange  already  perfected. 
A  referee  was  appointed,  who  took  the  evi- 
dence and  reported  Ms  findings.  By  stipula- 
tion the  bill  of  exceptions,  which  preserved 
the  evidence  in  the  Moore  Case,  was  receiv- 
ed In  evidence  In  this  case,  together  with 
sach  additional  testimony  as  the  parties  saw 
fit  to  Introdnce.  'The  referee  found  appellees 
owned  the  transferred  water;  that  they  pur- 
chased It  between  April.  1896,  and  November, 
1888.  from  the  original  priority  owners,  and 
Immediately  tliereaf  ter  changed  the  pobit  of 
diversion  from  the  headgates  where  It  was 
originally  decreed  to  the  headgate  of  the 
Montrose  canal,  where  It  has  since  been  con- 
tinuously used  by  them  In  connection  vrlth 
tlie  eoltivatlou  of  their  lands;  that  the  change 
was  not  only  vrlthout  Injury  to  protestants 
and  all  others  on  the  river,  but  beneficial  to 
than;  and  found  petitioners  were  entitled 
to  a  decree  permitting  the  change,  which 
findings  the  court  approved,  and  entered  a 
decree  accordingly. 

Spring  creek  mesa,  upon  which  the  water 
ia  used,  consists  of  about  8,000  acres  of  table 
land  at  an  elevation  of  some  80  to  100  feet 
above  the  river  bottom.  The  soil  Is  a  light, 
fertile  loam,  underlain  with  a  bed  of  gravel 
resting  upon  an  Impervious  shale.  Mumerons 
ravines  and  draws,  which  drain  Into  the 
river,  traverse  tiie  mesa,  and  Spring  creek, 
skirting  its  western  bonndary,  empties  into 
the  river  some  5  or  6  miles  below  Montrose. 
Water  spread  upon  the  mesa  In  irrigation 
sinks  rapidly  through  the  loam  and  gravel  un- 
til It  Is  stopped  by  the  shale,  and  the  gravel 
bed.  filling  with  water,  becomes  a  laiti;e  un- 
denn^und  reservoir.  It  then  breaks  out  In 
springs  along  Spring  creek,  and  in  the  draws, 
galleys,  and  ravines,  and  is  carried  back  into 
the  river.  Also  at  places  above  the  month  of 
Spring  creek  the  river  runs  in  against  the 
bluffs  or  cliffs  of  the  mesa,  and  the  seepage 
water  is  carried  along  the  floor  of  the  shale 
directly  Into  the  river.  It  is  estimated  that  a 
great  pwcentage  of  the  wvter  spread  upon 
the  mesa  in  irrigation  Is  In  this  way  returned 
to  Oxe  Jirer  between  the  river  bridge  west  of 
Montrose  and  the  mouth  of  Spring  creek,  a 
distance  of  some  6  or  8  miles.  During  times 
of  scarcity  late  in  the  season,  the  normal  flow 
of  the  river  past  the  Montrose  headgate  was 
about  40  or  50  feet,  and  most  of  this  disap- 
peared in  the  sand  between  the  headgate  and 
Uontrose;  the  greatest  loss  occurring  at 
what  the  witnesses  designate  the  "d^  bar," 
about  2  miles  above  the  dty,  where  the  water 
was  lost,  with  no  visible  indications  that  it 
reappeared  further  down  the  river.  On  the 
east  side  there  is  no  available  seepage  Into 
the  river,  end  below  the  mouth  of  Spring 
creek  on  the  west  side — that  Is,  between  the 
month  of  Spring  creek  and  the  head  gates  of 
2  and  8,  a  distance  of  some  10  or  15  miles — 
tiiere  is  no  seepage  into  the  river.  While 
there  is  some  seepage  between  the  Montrose 
canal  headgate  and  the  bridge  west  of  Mont- 
rose, it  Is  princixmllj  lost  by  sinking.  What* 


ever  seepage  arises  from  irrigation  nnder  2, 
3,  and  11  drains  Into  the  Gunnison  or  Uncom- 
j  pahgre  rivers  below  the  ditches.  The  avail- 
able accretions  or  return  waters  to  the  river 
from  irrigation  on  Spring  creek  mesa  enter 
along  the  river  between  the  bridge  west  of 
Montrose  and  the  mouth  of  Spring  creek,  a 
distance  of  5  or  6  miles.  No  claim  Is  made 
that  these  irrigation  rights  settled  by  the  ad- 
judication decree  were  ever  abandoned.  The 
evidence  shows  the  owners  exhausted  every 
legitimate  means  within  their  power  to  get 
this  water  down  the  river  past  protestants* 
headgates  for  nse  in  their  own  ditches,  and 
most  of  them  became  impoverished  by  the 
loss  of  thdr  crops  and  expense  of  litigation 
In  these  attempts.  At  their  request,  the  coun- 
ty (^clals  placed  nmneroos  patrolmen  on  the 
river,  but  th^  were  unable  to  keep  the  gates 
above  closed  down.  In  some  instances  the 
deputies  were  thrown  Into  the  river.  In  others 
they  were  fired  upon,  the  gates  were  raised, 
and  the  water  taken  by  ditches  that  were  not 
entitled  to  it  Finally  the  state  engineer,  the 
division  engineer,  and  ttie  water  commission- 
er of  district  41  gave  up  trying  to  force  this 
early  priority  water  down  to  2  and  S  head- 
gates  in  times  of  scarcity  when  the  decrees 
had  to  be  enforced.  After  personally  In- 
vestigating the  conditions  on  the  river,  they 
saw  the  impracticability  of  trying  to  bring 
so  small  a  stream  over  so  large  a  river  bed 
with  so  great  a  loss,  for  the  purpose  of  de- 
livering IS  feet  of  early  priority  water  at  the 
headgates  of  2  and  3.  They'  were  convinced 
that  it  would  be  a  benefit  to  every  one  on  the 
river,  and  an  Injnry  to  none,  to  have  this 
early  water  transferred  into  the  Montrose 
canal.  They  suggested  the  transfers  as  a 
solution  of  the  problem,  and  assisted  in  find* 
Ing  pnrchssers,  and  it  was  through  their  in- 
fluence, assistance,  co-operation,  and  direc- 
tion that  the  water  rights  were  sold,  and 
these  officials  gave  evidence  on  the  trial  of 
cogent  and  convincing  character  why  tbe 
transfers  should  be  permitted. 

In  1890  and  1801  the  owners  of  No.  8  (the 
TJncompahgre  ditch),  whose  water  had  been 
taken  from  them  by  the  ditches  above,  protest- 
ing ditches  in  this  case,  being  unable  to  ob- 
tain their  priority  river  water,  constructed 
what  Is  termed  in  the  evidence  the  feeder 
ditch,  niey  went  over  upon  the  west  side  of 
the  river,  around  the  point  of  Ash  mesa, 
where  seepage  had  broken  out  and  was  flow- 
ing Into  the  river  below  the  ditches,  or  being 
wasted  In  bogs  and  marshes,  and  constructed 
this  feeder  ditch,  and,  by  taking  advantage 
of  the  elevation  and  the  side  of  the  mesa, 
conducted  this  water  up  the  river  and  drop- 
ped It  into  the  stream  above  their  headgate. 
It  was  water  which  had  not  reached  the  river 
above  their  headgates,  and  wonld  not  have 
done  so  except  for  their  labor  in  constructlDg 
the  feeder  ditch  and  carrying  It  up  there. 
The  feeder  ditch  Is  flumed  across  No.  2, 
which  sometimes  uses  the  feeder  water.  Also 
seepage  water  arising  on  tbe  lands  of  the. 
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No.  2  owners  was  pennltted  to  flow  Into  the 
ditch,  and  used  when  the?  could  not  get  their 
priority  water  late  In  the  season.  During 
flood  time,  when  there  was  plenty  of  water 
In  the  river  and  no  occasion  for  enforcing  the 
decrees,  the  lands  under  2  and  3  were  Irrigat- 
ed from  the  river  through  2  and  S  head- 
gates;  but,  during  times  of  scarcity,  when 
the  priorities  are  enforced,  they  have  not 
since  they  sold  these  rights,  used  2  and  3 
priorities,  but  have  relied  on  the  feeder  ditch 
and  the  seepage  water  coming  into  No.  2 
ditch  below  its  heedgate.  Priorities  2  and  3 
since  the  transfers  have  been  taken  out  in- 
to the  Montrose  canal  and  used  there,  and 
nowhere  else. 

The  alleged  double  use  of  these  priorities, 
occasioned  by  the  change  In  the  point  of  di- 
version, is  the  substance  of  the  matter  com- 
plained of  as  injuriously  afFectIng  the  rest- 
ed rights  of  Protestants  In  and  to  the  use  of 
the  water  of  the  riv^ ;  that  Is,  priorities  2 
and  3  have  been  sold  and  transferred  up  the 
river  into  the  Montrose  canal,  they  say,  and 
stlU  are  supplied  by  the  accretions,  and  used 
at  the  original  points  of  diversion  down  the 
river  below  protestants'  headgates;  that,  to 
the  extent  these  priorities  can  be  supplied 
by  seepage  at  the  original  point  of  diversion, 
they  are  injurlonsly  affected  by  depleting  the 
river  above  their  headgates.  Whether  the 
feeder  ditch  Is  an  independent  right  separate 
from  the  original  decree,  developed  since  the 
adjudication,  or  whether  it  Is  controlled  by- 
the  decree  is  th6  principal  question  involved. 
The  grievance  of  protestants  is  that  these 
priorities  are  being  used  at  the  new  and  old 
points  of  diversion  at  the  same  time,  be- 
cause the  seepage  constitutes  a  part  of  the 
decreed  priorities.  Ditches  2  and  3.  since  the 
sale,  have  made  no  demand  for  the  priority 
water,  and  protestants  are  not  trying  to  force 
down  this  early  water  to  2  and  8  headgates. 
They  are  trying  to  prevent  the  purchasers 
from  diverting  it  into  the  Montrose  canal,  so 
they  can  use  It  themselves,  upon  the  theory 
that  2  and  3  do  not  need  this  water  l>ecause 
they  are  supplied  by  the  accretions  below 
protestants'  headgates.  The  Boles  &  Manney 
ditch,  a  quarter  of  a  mile  above  No.  2,  takes 
all  the  water  at  its  headgate,  and  the  seep- 
age into  the  river  'between  it  and  No.  2 
headgate  is  very  small,  fluctuating,  and  un- 
certain. The-  water  below  protestants'  head- 
gates  used  by  2  and  3  In  times  of  scarcity, 
since  the  sale,  Is  that  arising  either  on  the 
property  of  the  landowners  under  No.  2, 
or  which  is  supplied  by  the  feeder  ditch.  All 
the  accretions  Into  the  river  above  the  Boles 
&  Manney  ditch  that  do  not  sink  and  disap- 
pear are  taken  up  and  used  by  the  protest- 
ing ditches,  and  it  is  only  the  use  of  the 
seepage  between  1%  and  2  and  3  of  which 
they  complain. 

[1, 2]  2.  The  adjudication  decree  settled  all 
matters  and  questions  that  were  necessary 
to  constitute  a  complete  appropriation. 
O'Biieo  T.  Sing,  41  Colo.  487»  92  Pac.  04S; 


P.  V.  I.  Co.  V.  Oeutral  Co.,  32  Colo.  lOfi^  75 
Pac.  891;  Watw  Co.  v.  Irrigation  Ca,  24 
Colo.  322,  61  Pa&  406,  46  L.  B.  A.S22;  Dltcb 
Go.  T.  Ditch  Co.,  22  Colo.  115,  43  Pac  640. 
The  owners  and  claimants  of  the  protesting 
ditches  participated  in  this  proceeding,  and 
obtained  decrees  settling  the  priorities  of 
their  ditches,  and  are  bound  by  the  decree 
awarding  for  irrigation  use  this  early  prior- 
ity water  to  the  Bggleston  and  Uucompahgre 
ditches.  The  decree  determined  the  volume 
and  the  date  of  the  priorities  for  use  during 
the  irrigating  season.  This  right  to  use,  In 
times  of  scarcity,  a  definite  volume  of  water 
In  a  fixed  order  of  priority  from  the  natural 
streams  is  one  of  the  most  valuable  property 
rights  known  to  the  law  of  this  state,  which 
In  no  way  dei>end8  on  the  place  of  its  appli- 
cation, and  is  not  confined  to  the  land  upon 
which  the  right  came  Into  existence,  but  may 
be  sold  separate  from  the  land,  and  changed 
from  one  place  to  another.  Only  a  few  .of 
the  many  cases  need  be  cited  to  show  that 
we  are  committed  to  the  doctrine  that  the 
point  of  diversion,  the  conduit,  the  place  of 
application,  and  character  of  use  may  each 
and  all  be  changed.  Strlckler  v.  Colorado 
Springs,  16  Colo.  61,  26  Pac.  813,  25  Am.  St 
Rep.  245;  City  of  Tellurlde  v.  Davia,  38  Colo. 
355,  80  Pac.  1051,  108  Am.  8t  R^.  101; 
Wadsworth  D.  Go.  v.  Brown,  89  Colo.  62, 
SO  Pac  1060 ;  Oppenlander  v.  Left  Hand  D. 
Co.,  18  Colo.  142,  31  Pac.  854;  Irrigating  Co. 
V.  Reservoir  Co.,  25  Colo.  144,  53  Pac.  318, 
71  Am.  St  Rep.  123;  King  v.  Ackroyd,  28 
Oolo.  496,  66  Pac.  906;  Seven  lakes  Oo.  v. 
Irrigation  Co.,  40  Colo.  382,  93  Pac.  486,  17 
L.  R.  A.  (N.  S.)  829.  The  only  limitation 
placed  upon  the  right  is  the  Injurious  effect 
that  the  change  may  have  upon  the  vested 
rights  of  others  in  and  to  the  use  of  the  wa- 
ter of  the  stream. 

In  Strickler  v.  Colorado  Springs,  supra« 
the  conduit  was  dianged  from  an  irrl^tlng 
ditch  to  a  city  pipe  line ;  the  point  of  diver- 
sion was  changed  from  the  headgate  of  the 
irrigating  ditch  into  the  intake  of  the  pipe 
line;  the  character  of  the  use  was  changed 
from  Irrigation  to  general  city  use;  and  the 
place  of  application  was  changed  from  an  ir- 
rigated farm  to  the  dty  hydrants..  In  Ir- 
rigating Co.  V.  Reservoir  Co.,  26  Colo.  148, 
53  Pac  320,  71  Am.  St  R«i.  123,  where  the 
conclusion  reached  in  the  Strickler  Case  was 
attacked  as  unsound,  we  say,  in  reference  to 
that  case:  "Much  of  the  argument  might  be 
pertinent  were  the  doctrine  of  that  case  an 
opra  question,  but,  not  only  In  this  state^ 
but  in  all  others  in  which  the  system  of  ap- 
propriation prevails,  the  same  result  has 
been  reached,  where  the  question  has  been 
raised.  With  the  conclusion  reached  in  that 
case  we  are  content"  In  City  of  Tellurlde 
V.  Davis,  supra,  the  water  right  came  into 
existence  on  the  mining  placer  location,  and 
was  afterwards  transferred  to  a  ranch  and 
used  for  irrigation.  The  owner  of  the  ranch 
therafter  sold  the  right  to  the  dtr  ot  TeL- 
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Inilde,  wUdi  changed  the  polat  of  aimaicn 
Into  its  pipe  line,  and  the  nature  of  the  use 
to  city  purposes.  Here  we  have  three  chang- 
es In  the  diaracter  of  the  uae^  three  la  the 
place  at  application,  and  at  least  two  in  the 
pcrint  of  dlTttslon,  all  in  the  aame  water 
licht 

Petitioners  poichawd  from,  and  the  own- 
«8  conreyed  to,  them  this  valuable  property 
ni^t  In  and  to  the  use  of  the  wat^,  and  they 
became  the  owners  of  the  priorities  that  bad 
ripened  on  the  land  and  attached  to  the 
ditches.  The  right  became  their  right,  and 
they  could  transfer  it  into  the  Montrose 
canal  npoa  a  c<mipUanoe  with  the  statatA 
The  statute  provides,  in  substance,  that 
every  porscm  desiring  to  tdiange  the  point  of 
diversion  of  his  right  to  use  water  from 
any  of  the  streams  shall  iwesent  a  petition 
to  the  proper  court  praying  that  the  change 
be  granted,  and  the  court,  after  hearing  the 
evld«ice,  shall  determine  whether  the  pro- 
posed change  will  Injuriously  affect  the  vest- 
ed rights  of  others  In  and  to  the  use  of  the 
mter,  and,  unless  it  so  appears.  It  shall 
enter  a  decree  permittlog  the  change  as 
prayed.  SecUons  3226. 3227.  a  S.  1908.  So 
the  only  question  Involved  In  the  case  is 
whether  the  proposed  change  will  injurious- 
ly affect  the  vested  rights  of  'others  In  and 
to  the  use  of  the  water  of  the  stream. 

[3]  3.  The  injurious  effect,  If  any,  upon  the 
vested  rights  of  others  in  and  to  the  use  of 
tbe  water  of  the  stream,  occasioned  by 
dmuging  the  point  of  diversion,  will  be  con- 
ddered  along  two  lines  or  branches  of  the 
case :  First,  whether  the  accretions  Into  the 
river  above  the  Eggleston  and  TTncompahgre 
beadgates  and  below  the  Boles  &  Manney 
headgate  supply  2  and  S  priorities  at  the 
old  point  of  diversion;  second,  whether  the 
findings  of  the  court  that  the  changes  vrere  a 
benefit,  and  not  an  injury,  to  the  vested 
ri^ta  of  others  in  and  to  the  use  of  the 
water.  Is  sustained  by  the  eTldence. 

It  will  be  remembered  that  the  headgatea 
of  ttie  senior  ditches,  2  and  S,  from  whldi 
tbe  changes  were  made,  are  located  down  the 
river:  that  the  heac^te  of  the  Junior  ditch, 
tbe  Montrose  canal,  into  which  the  transf»B 
were  made,  is  located  K  or  30  miles  up  the 
river,  and  that  the  headgates  of  protesflng 
dttdies.  having  IntOTenlng  priorities,  are  lo- 
cated between  tbe  new  and  old  points  of  di- 
version. Protestants  <9alm  tliat  these  senior 
rights,  as  long  as  tb^  are  retained  at  tbe 
old  points  of  diversion,  are  or  conid  be  sup- 
plied by  the  return  waters  Into  the  rivor  be- 
low Protestants'  headgates;  therefore,  whoa 
med  at  the  old  point  <tf  diversion,  although 
senior  In  priori^,  they  do  not  delete  tbe 
river  above  protestanta'  headgates,  who  are 
not  reqidred  to  allow  any  water  to  pass  thdr 
beadgates  to  mv>sij  tiiem;  but  tliat  it  de- 
pletee  the  river  above  protestants'  beadgates 
to  stvply  these  priorities  Into  tbe  Montrose 
canal,  and,  to  that  extent,  deprives  them  of 
tbe  nsB  oC  water  Qierelofore  cnjtined.  and 


that  this  constitutes  a  <aiange  in  the  ^lysical 
conditions  on  the  river  vM&k  Injuriously  af- 
fects their  vested  rights  into  and  to  the  use 
of  the  water. 

There  Is  no  return  water  Into  the  river  be- 
tween the  Boles  &  Manuey  and  2  and  3  head- 
gates,  or,  If  there  Is,  it  is  very  small  and  in- 
significant It  is  the  feeder  ditch  and  the  seep- 
age water  into  Mo.  2  below  its  headgate  that 
protestants  term  tbe  accretions  supplying 
these  priorities  below  their  beadgates,  of 
which  they  complain. 

[4]  The  sale  and  transfer  of  these  early 
rights  Into  the  Montrose  canal  did  not  pre- 
clude the  land  upon  which  they  ripened  and 
from  which  they  wore  severed,  being  Irrigated 
by  other  water,  or  with  rights  other  than  the 
ones  tcansferred.  It  was  no  surrender  of 
the  Jumor  rights  of  the  landowners,  or  tbie 
right  to  appropriate  any  unappropriated  wa- 
ter, or  of  developing  or  procuring  water  from 
an  independent  source,  which  otherwise 
would  not  reach  the  stream. 

[6]  It  must  not  be  forgotten  that  No.  3 
consumers  constructed  at  their  av/ja.  labor 
and  expense  the  feeder  ditch  by  whitdi  the 
seepage  water  around  Che  rim  of  Ash  mesa, 
doing  no  one  any  good,  was  conveyed  a  mile 
up  the  river  and  emptied  in  the  stream  Just 
above  their  headgate:  This  was  an  Independ- 
ent appropriation  from  extraneous  sources, 
which  they  could  make  nnder  tbe  seepage 
act  of  18S9  (section  8177,  B.  S.  1908),  and  was 
not  Included  In,  covered  or  controlled  by,  the 
general  adjudication  decree.  If,  by  their  ef- 
forts, they  lawfully  contributed  water  to  the 
stream,  which  otherwise  would  not  have 
reached  It  above  their  headgate.  It  was 
theirs.  Independent  of  the  original  adjudica- 
tion decree,  and  because,  by  their  labor,  they 
contributed  extraneous  water  to  tbe  normal 
flow  Is  no  reason  why  tbey  may  not  sell 
their  priorities  and  irrigate  their  land  with 
Cbe  lndepmd«it  water.  The  right  to  protect 
and  iHreserve  their  Individual  ownership  in 
property  authorized  them,  when  tlielr  prior- 
ities were  taken  from  them,  and  they  were 
threatened  with  the  loss  of  their  ranches  and 
crops,  to  procure  water  from  any  Independ- 
ent source,  and  because  tbey  were  put  to 
this  additional  labor  and  expense  to  save 
donadves  Is  no  reason  why  Uiey  should  suf- 
fer tbe  further  loss  of  their  prtoriUee.  The 
rrault  of  such  a  cmstruetion  would  be  dis- 
astrous to  individual  enterprise  and  activity. 
Suppose  an  enterprising  ranchman  takes 
stock  in  a  company  constructing  a  mutual 
reserrolr,  wad  finds,  when  It  Is  completed, 
that  it  supplies  bim  -with  snffldent  watw  to 
Irrigate  bis  farm.  May  he  not  sell  bis  priori 
Ity,  or  must  be  pay  a  penalty  for  being  pub- 
lic iqilrited,  uid  lose  his  water  rights?  Sup- 
pose, nnder  tbe  «eq)age  statute,  tme  drains 
part  of  bis  own  lands  and  devel(9>  water 
sufficient  to  irrigate  tbe  remainder,  may  be 
not  scAl  his  mter  right  and  use  tbe  devel<H^ 
ed  wat^,  or  must  he,  as  a  penalty  for  re- 
claiming his  land,  lose  his  water  idghtt 
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In  StrtdOer  t.  Ckdorado  Springy  sapm, 
the  oonrt  said  that;  If  the  boU  of  one's  farm 
BhouM  wash  awfty  so  lie  had  no  farther  tiae 
tot  the  water,  this  was  no  reason  why  he 
Should  also  sofler  the  loss  of  his  priorltjr  of 
rU^t  In  and  to  the  use  of  the  water,  and  that 
he  could  sell  the  water  right  to  be  need  else- 
where. It  has  also  been  held  that  where  cme 
has  lost  the  use  of  his  land  from  seepage, 
that  that  Is  no  reason  why  he  should  also 
lose  his  water  right,  an$  that  he  could 
change  it  to  other  lands  himself,  or  sell  It  to 
another,  who  would  have  the  right  to  change 
It  to  other  lands. 

In  King  T.  Ackroyd,  supra.  King's  land  be- 
came so  seeped  that  it  had  no  further  need 
of  Irrigation ;  but  we  held  that  she  did  not 
thoeby  lose  her  water  right,  but  could  sell 
the  water  that  was  used  on  the  seeped  land 
to  other  parties  to  be  used  on  th^  lands. 
If  the  Eggleston  and  the  feeder  ditch  had 
not  been  built,  the  seepage  thear  collected 
never  could  hare  be(»me  a  part  of  the  river 
above  2  and  3  ditches.  This  water  was  not 
an  accretion  that  had  entered  the  river  sub- 
ject to  the  decree  to  supply  all  the  inioritles 
in  their  numerical  order,  but  was  Independ- 
ent water  procured  from  an  extraneous 
source,  and  belonged  to  the  owners  who  pro- 
duced It  and  put  it  Into  the  river.  Ripley  v. 
Park,  40  Oolo.  129,  90  Pac.  75 ;  Platte  Val- 
ley Co.  V.  Suckers.  25  Colo.  77,  63  Pac  334. 

In  the  Suckers  Case,  supra,  It  la  held, 
where  a  party  by  his  own  efforts  and  ex- 
penditures has  Increased  the  flow  of  water 
In  a  natural  stream,  he  Is  entitled  to  use  the 
water  to  the  extent  of  the  Increase.  The 
same  principle  Is  again  announced  In  the 
Ripley  Case,  supra,  where  the  court,  through 
Mr.  Justice  Campbell,  in  speaking  of  the 
doctrine  announced  in  the  Suckers  Case, 
says:  "We  have  h^d  that  such  contribu- 
tlona  to  a  natural  stream  belong  to  the  one 
who  made  them." 

Protestants  may  have  acquired  a  vested 
right  in  and  to  the  water  of  the  stream  that 
any  seepage  Into  the  river  below  the  Boles  & 
Manney  headgate  should  continue  to  supply 
priorities  2  and  3  at  the  old  point  of  di- 
version; but  they  did  not  acquire  a  vested 
right  in  and  to  the  water  of  the  stream  that 
a  subsequently  acquired  independent  water 
right  which  augmented  the  normal  flow 
should  become  a  part  of  the  original  decree 
and  supply  2  and  3  priorities.  Neither  did 
they  acquire  a  vested  right  In  and  to  the  wa- 
ter of  the  stream  that  the  senior  priority 
owners  would  not  subsequently  acquire  wa- 
ter from  some  extraneous  source  and  sell 
their  priorities. 

The  se^ge  used  by  No.  2  was  of  the  same 
character,  except,  Instead  of  emptying  It  in- 
to the  river  above  its  heai^te,  it  was  turn- 
ed Into  the  ditch  some  distance  below  Its 
headgate.  There  was  no  use  of  putting  the 
water  into  the  river  to  get  it  Into  No.  2,  as 
Na  8  had  done,  because  the  E^leston  was  on 


tb»  west  dde  and  No.  8  was  tm  Oa  east  sidie 
of  the  river. 

[I]  4.  Does  the  evidence  sustain  the  flnd- 
Ing  of  tlie  court  that  the  tihange  was  a  bow- 
fi^  and  not  an  Injury^  to  tiie  vested  right* 
at  others  In  and  to  flie  use  of  the  water  of 
the  stream?  A.  The  evidence  on  this  ptOat 
is  too  volundnonB  to  more  than  state  Its  guH 
eral  titect  The  testlmffl^  of  the  water  of- 
flcials  who  had  Investii^ted  and  stodted  tlie 
conditions  tnt  the  river  fbr  a  number  of  years 
was  to  the  effect  that  In  times  of  scaKlty 
this  18  feet  at  early  priority  water  could  only 
be  delivered  to  2  and  8  headgatag  by  aaxaAr 
fidns  a  great  portion  of  12ie  40  or  SO  feet 
passing  the  Montrose  canal,  as  well  as  the  ac- 
cretions into  the  river  below  Montrose.  In 
fact,  whOL  they  atten^rted  to  do  so 
keeping  closed  aU  the  headgatea.  It  practtcal- 
ly  consumed  the  accretl<nis  below  Itwtxoa^ 
With  the  water  transfierred  Into  the  Mont- 
rose canal,  tills  loss  by  sinking  and  evapora- 
tlon  Is  saved  to  the  river.  The  priority  of 
the  Montrose  canal  la  so  latc^  and  the  fianc- 
es of  getting  ynter  In  times  of  scardty  so 
uncertain,  that  the  budnesa  of  farming  and 
fmit  raising  on  the  mesa  vras  retarded  and 
precarious;  but  the  transfer  of  this  early 
water  Into  the  canal  increased  the  irrigated 
acreage  and  the  use  of  flood  waters.  Of  the 
water  used  on  the  mesa.  It  Is  estimated  from 
60  to  70  per  cent  returned  to  the  river  below 
the  dry  bar  and  above  the  mouth  of  Spring 
creek,  and  was  used  by  the  protesting  ditch- 
es, and  none  of  It  was  permitted  to  reach  2 
and  3  headgatea.  In  other  words,  the  pro- 
testing ditches  had  the  use  of  all  the  in- 
creased accretions  into  the  river,  which  were 
greatly  augm^ted  by  these  transfers.  As 
a  result,  priorities  1%,  4,  6,  6,  7,  and  8  are 
supplied  by  the  return  waters  largely  pro- 
duced from  the  effect  of  the  transfers,  aud 
No.  9,  above  the  dry  bar,  is  supplied  by  the 
saving  to  the  river  on  account  of  the  change 
in  the  point  of  diversion.  There  is  evidoioe 
that  it  would  take  60  to  70  feet  of  river  wa- 
ter at  the  Montrose  canal  headgate  and  con- 
sume the  accretions  below  Spring  creek  to 
deliver  this  18  feet  into  2  and  3  headgatee. 
Whether  this  statement  Is  true  or  not,  we 
think  the  evidence  clearly  shows  that  the 
change  in  the  point  of  diversion  is  a  benefit 
to  every  one.  Whatever  accretions  there 
may  be,  if  any,  into  the  river  between  the 
Boles  ft  Manuey  and  No.  2  heac^tee  are 
so  small  that  they  are  more  than  olTeet  by 
the  general  benefit 

Crippen  V.  Glasgow,  88  Goto.  105,  87  Pac. 
1073,  was  a  proceeding  to  change  the  potot 
of  diversion  of  4  feet  of  priority  water  to  a 
point  further  up  the  stream.  The  lower 
court  found  It  would  require  a  flow  of  14 
feet  in  the  bed  of  the  river  to  deliver  4  feet 
down  the  stream  into  the  headgate  at  the 
original  point  of  diversion,  while  It  would 
only  require  4  feet  from  the  river  to  deliver 
13m  4  feet      the  tfream  into  the  canal  at 
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tbe  new  ptOxit  of  diT«alon;  tliat  tUa  saT- 
ing  to  the  river  of  11  feet,  togethec  with  the 
addiaonal  accretions  from  seepage  caused  by 
applying  tiie  transferred  water  to  the  lands 
under  the  ditch  at  the  new  jiolnt  of  diTersion. 
was  beo^cial,  and  nwre  than  compenaated 
any  loea  to  the  landowners  between  the  two 
points  of  dlTosiou.  Fw  thia  reason,  it  held 
that  any  Tested  right  of  intervening  appro- 
prlatoxs  In  and  to  tbe  use  of  water  between 
the  new  and  oM  points  of  diversion  wonld 
not  be  Injuilonaly  affected  on  aoeount  of  the 
cbangev  and  the-  finding  was  sastalned  by 
this  court 

The  proteetants  say  they  have  no  intention 
of  cauriiv  this  waste  by  forcing  these  early 
priorities  down  to  2  and  S;  they  do  not  want 
tlie  water  to  go  there;  they  want  it  them- 
selves. Viewed  from  this  aspect  of  the  caa^ 
why  should  Protestants,  who  do  not  own 
the  water,  be  given  it  in  prefwence,  to  pre- 
v«it  waste,  to  those  who  own  It  and  have 
transferred  it  into  the  Montrose  canal,  which 
prevents  the  waste?  If  preferences  are  to 
be  shown  or  given  to  any  one  to  prevmt 
waste,  it  wonld  aeesa  the  ose,  If  it  is  prac- 
ticable^ should  be  given  to  the  owner. 

We  are  of  the  opinion  that  the  finding  of 
Oie  conrt  Is  right,  and  la  sostained  by  the 
evidence 

Afflimed. 

MUSSEB.  a  J.,  and  GABBEBT,  7.,  con- 
cur. 


MOOBE  «t  aL  T.  IRONSTONE  DITOH 
GO.  et  aL 

(Supreme  Court  of  Colorado.  April  6,  1914.) 
Watebs  and  Waibb  Coubses  (}  152*)— Pbi- 

OBITTES— SBEPAQE  WaTEE— JUDGMENT, 

Where  the  owner  of  a  priority  in  the  use 
of  a  volume  of  water  of  a  stream,  as  settled  by 
aa  adjadicatiiMi  decree,  diverted  extraneous  and 
aeepage  water  Into  the  stream  above  his  head- 
gate  which  otherwise  would  not  have  reached 
the  strmm,  such  water  belonged  to  Buch  owner 
infividnally,  and  was  not  an  accretion  belong- 
ing to  tbe  nver  and  controlled  by  the  decree,  and 
hence  soch  owner  could  sell  bts  priority  and 
irrigate  with  Buch  extraneouB  water,  without  in- 
terfering with  tbe  vested  rights  of  other  owners 
<^  priontiei. 

{EA.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  CenL  Dig.  if  106,  157;  Dec. 
Dig,  i  1IS2.»P 

Appeal  from  District  Conrt,  Montrose 
County;  Tberon  Stevens,  Judge. 

Petition  by  lAomaa  M,  Moore  and  others 
for  permission  to  change  the  points  of  diver- 
sion of  priorities  to  tbe  use  of  water  of  a 
stream,  in  whldi  tbe  Ironstone  Ditch  Com- 
pany and  others  were  protestants.  From  a 
decree  denying  the  petition,  petitioners  ap- 
peal.  Reversed,  with  directions. 

M.  Fairlamb,  of  Delta,  F,  W.  Heath,  of 
Los  Angeles,  CaL,  and  Bell,  CatUn  &  Blake, 
of  Montrose,  for  appellants.  S.  S.  Sherman, 
of  Montrose,  and  Milton  R.  Welch  and  B.  M. 
Logan,  both  of  Delta,  for  appellees. 


OARBIGUES,  J.  For  a  statement  of  the 
facts,  see  Ironstone  Ditch  Co.  v.  Ashenfelter 
(No.  6438)  140  Pac.  177,  decided  at  this  term. 

This  case  Is  identical  with  Ironstone  Ditch 
Co.  V.  Ashenfelter  (No.  6438).  It  was  tried 
upon  practically  tbe  same  evidence,  but  be- 
fore another  district  judge,  who  found  ex- 
actly opposite  to  the  determination  in  No. 
6438,  and  refused  to  permit  the  change  in'the 
point  of  diversion  of  the  same  priority  water 
from  the  same  ditches  into  the  same  canal. 
It  Is  manifest  the  court  In  this  case  misap- 
prehended or  misconceived  the  law.  It  found 
the  feeder  ditch  and  the  seepage  water  col- 
lected by  No.  2  below  Its  headgate  were  ac> 
cretions  belonging  to  the  river,  and  were 
controlled  by  the  decree,  and  not  Independent 
water  rights  belonging  to  the  persons  who 
owned  and  were  using  them.  It  also  over- 
ruled the  finfiing  of  the  referee  determining 
the  right  and  Interest  of  each  petitioner  in 
and  to  the  priority  water  which  he  sought 
to  transfer,  and  refused  to  partition  the 
water  decreed  the«e  ditches,  or  to  make  any 
flttdlng  of  the  respective  rights  of  the  peti- 
tioners therein.  This  was  error.  Hallet  f. 
Carpenter,  37  Colo.  30,  86  Pac.  317. 

For  the  reasons  given  In  Ironstone  Ditch 
Co.  V.  Ashenfelter,  supra,  the  case  will  be  re- 
versed and  remanded,  with  directionB^  the 
lower  conrt  to  determine  the  respective  rights, 
if  any,  of  each  petitioner  in  and  to  the  water 
soi^ht  to  be  transferred,  which  may  be  done 
upon  the  evidence  already  taken,  together 
with  such  additional  evldenod  aa  the  parties 
may  see  fit  to  Introduce,  and  to  then  enter  a 
decree  permitting  the  change  in  the  point  of 
diversion  as  prayed,  in  compliance  with  the< 
law  as  announced  In  the  <Hilnion  in  No,  6488, 
supra. 

Reversed.  • 

MUSSEB,  C.  J.,  and  GABBEBT,  3^  con- 
cur. 


STBAUSS  V.  BRIBB. 
(Supreme  Conrt  of  (Colorado.   April  6^  1914.) 

1.  Patents  (f  208*)— CoNTaACTB— Aotionb— 
SvinciBNOT  or  Evidence. 

In  an  action  for  the  balance  due  under  a 
written  agreement  to  sell  an  interest  in  a  pat- 
ent right,  evidence  held  not  to  ahow  that  plain- 
tiff ever  had  an  asBigDment  of  or  interest  in 
any  patent 

[Ed.  Note.— For  other  caaea,  see  Patenti^ 
CenL  Dig.  5S  290-294 ;  Dec  Dig.  }  203.*] 

2.  Patents  (S  190*)— Assionuents. 

An  agreement  to  convey  rights,  etc.,  held 
In  a  patent  required  a  conveyance  of  the  pat- 
ent rights,  which,  to  be  veJld,  must  be  made  and 
recorded  pnrsuant  to  Bev.  St.  {  4888  (U.  & 
Comp.  St.  1901,  p.  3387). 

[Ed.  Note.— For  other  caBes,  see  Patents, 
Cent.  Dig.  I  279!  Dec.  Dig.  |  199.*] 

3.  Patents  (f  203*)  —  Contbacts  —  Pebfobm- 
AKCE— Saus. 

One  party  to  a  contract  cannot  be  required 
to  perform  and  the  other  par^  left  to  perform 
at  qIb  option,  ao  that  one  suing  for  the  balance 
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dne  under  an  agreement  for  tbe  sale  of  patent 
rightB  most  show  a  tender  of  a  conveyance  of 
the  rights  as  agreed  in  order  to  recover. 

[Ed.  Note.— For  other  cases,  see  PatentSt 
Cent.  Dig.  §§  290-294;  Dec.  Dig.  g  203.*] 

4.  PATSNTS  (S  190*)— AssiONMBHT— Option. 

An  instrament  providing  that,  In  consider- 
ation of  the  payment  of  a  certain  anm  by  the 

garty  of  the  second  part  to  the  party  of  the 
ret  part,  the  party  of  the  first,  part  "hereby 
agrees"  to  deliver  to  the  second  pajty  all  of 
his  rigtits  to  the  use  of  a  certain  patent  and 
"does  hereby  grant  and  c<mvey"  anch  rights, 
was  a  mere  option;  the  second  party  not  ex- 
pressly or  impliedly  agreeing  to  buy  or  pay  for 
the  patent  rights. 

^d.  Note.— -For  other  cases,  see  Patents, 
Cent  Dig.  SS  275-280;  Dec  Dig.  i  196.*] 

6.  COITTBAOTS  (I  10*)— MuTUAUn  OF  OBU- 

To  make  a  contract  of  sale  enforceable, 
the  obligations  must  be  mutual,  and  the  cove- 
nant to  convey  and  tbe  covenant  to  pay  are  de- 
pendent obligations. 

TEA.  Note.— For  otber  cases,  see  Contracts, 
Cent  Dig,  SS  21-40;  Dec  Dig.  g  10.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  Greeley  W.  WMtford,  Judge. 

Action  by  Paine  Brier  against  I.  A.  Strauss. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Beversed,  with  directions  to  enter 
Judgment  for  plalntifr  for  a  less  amount 

B.  G.  HUllard  and  J.  B.  AlU>liln,  both  of 
Denvw,  for  plalnttBC  In  error.  Gail  Laug^n, 
of  Denver,  tor  defendant  In  enor. 

SCOTT,  J.  The  complaint  In  this  case  al- 
leged, as  a  first  cause  of  action,  a  ba^nce 
due  on  a  written  agreement  for  the  sale  of 
an  interest  in  a  patent  right,  covering  the 
territory  of  the  state  of  Colorado.  It  seems 
necessary,  to  a  proper  understanding  of  this 
matter,  that  this  agreement  should  be  set  out 
in  full,  and  It  Is  as  follows:  "Witnesseth, 
that,  for  and  In  consideration  of  the  sum  of 
ten  ($10.00)  dollars  paid  to  the  party  of  the 
first  part  by  the  party  of  the  second  part, 
the  receipt  of  which  is  hereby  acknowledged, 
and  for  the  payment  of  one  thousand  nine 
hundred  and  ninety  ($1,990.00)  dollars,  to  be 
paid  to  the  party  of  tbe  first  part  as  follows: 
nine  hundred  and  ninety  ($990.00)  dollars  on 
or  before  three  months  from  the  date  of  this 
contract,  and  the  balance  of  one  thousand 
($1,000.00)  dollars  on  or  before  six  (6)  months 
from  the  date  of  this  contract,  the  party  of 
the  first  part  hereby  agrees  to  deliver  to  the 
party  of  the  second  part,  free  and  clear  of 
all  Incumbrance  whatsoever,  all  of  tbe  right, 
title,  and  Interest  in  and  to  the  state  of  Colo- 
rado, for  the  use  of  the  Day's  Resilient  Tire 
Filler,  and  does  hereby  grant  and  convey  to 
the  party  of  the  second  part  his  rights,  priv- 
ileges, and  benefits  which  he,  the  party  of 
tbe  first  part,  now  holds,  and  the  party  of 
tbe  first  part  hereby  guarantees  and  warrants 
unto  the  party  of  the  second  part  that  he 
will  defend  the  party  of  the  second  part  in 
his  rights  to  the  state  In  every  way  against 
all  persons  legally  claiming,  or  to  claim,  the 


same,  and  the  said  party  of  the  first  part 
hereby  agrees  to  d^ver  over  to  the  said  par- 
ty of  tb»  second  part  ^1  the  rights,  benefit^ 
tlttee,  and  erants,  and  oaaveynncw  in  and  t» 
the  said  state  for  the  use  and  control  of  the 
■aid  party  oftbe  seocmd  part,  the  Day's  Resil- 
lent  Tire  Filler  upon  the  final  paynraot  of 
the  amount  stated  In  this  contract,  w  or  be- 
fore  the  time  epedfled;  tiuit  ttnie  AhaU  be 
the  essence  of  this  contract,  and,  in  case  the 
party  of  second  part  tails  to  make  pay- 
ment as  above  stated,  thai  this  contnct 
Shall  be  null  and  void.  TUa  contract  Is  made 
in  duplicate  each  party  holding  a  copy  of 
the  same.  Party  of  the  first  part  cerdfles 
that  he  baa  full  tight  to  sell  the  above,  and 
this  contract  shall  be  binding  upon  tbe  helr% 
executors,  admtnlstratws,  asajgns,  and  sn^ 
ceesors  of  and  to  the  parties  hereto." 

The  complaint  farther  claims,  under  a  se» 
ond  and  third  cause  of  action,  respectively, 
the  amount  of  946  tor  merchandise  and  $86 
for  rent  A  demurrer  to  the  first  canse  was 
overruled,  and  the  defendant  answered,  de- 
nying generally  the  allegations  of  the  com- 
plaint, except  the  ececutlon  of  the  contract 
and  the  payments  made  thereunder,  and  de- 
nying that  the  allegattone  in  the  first  cause 
of  action  were  sufficient  in  law  to  ccmstltnte 
a  canse  of  action  against  defendant  The 
answer  further  alleges  that  the  written  agree- 
ment bed  been  modified  on  tbe  26th  day.  of 
November,  1910,  by  a  reduction  In  the  amount 
to  be  paid  thereunder,  and  at  a  time  prior  to 
the  maturity  of  the  alleged  obligation  under 
the  written  agreement,  and  which  will  here- 
inafter be  more  particularly  referred  to. 

The  court  found  for  the  plaintiff,  and  ren- 
dered judgment  In  the  sum  of  $705.50.  This 
included  the  sum  of  $27  found  to  be  due  for 
merchandise,  and  the  sum  of  $36  for  rent,  un- 
der the  second  and  third  causes  of  action. 

It  appears  that  on  the  26th  day  of  Novem- 
ber, 1910,  there  had  been  paid  by  the  defend- 
ant below,  on  the  written  agreement,  the  sum 
of  $1,000.  leaving  a  balance  unpaid  In  the 
sum  of  $1,000,  which,  under  the  agreement, 
was  payable  on  the  6th  day  of  January,  1911, 
following.  On  the  former  date,  Brier,  the 
plaintiff,  being  pressed  for  money  for  imme- 
diate use,  proposed  that,  if  Strauss,  the  de- 
fendant, would  pay  him  $600  In  cash,  and 
pay  a  certain  account  which  Brier  owed  to 
the  firm  of  Strauss,  then  estimated  to  be 
about  $100,  be  would  settle  the  matter  in 
full.  It  was  finally  agreed  between  them 
that  Strauss  should  pay  $300  in  cash,  which 
he  then  did,  and  should  pay  the  remaining 
$300  later,  and  that  he  should.  In  addition, 
settle  the  Brier  account  with  the  firm  of 
Strauss.  Brier  contends  that  the  additional 
$300  was  to  be  paid  tbe  following  week; 
while  Strauss,  corroborated  by  other  wit- 
nesses, says  he  was  to  pay  the  additional  $300 
just  as  soon  as  he  possibly  could,  which  he 
was  to  try  to  do  by  the  25th  of  December 
following.    It  further  appears  that  Strauss 
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went  to  California  acme  time  after  thla,  and 
ntarnad  on  the  Sd  day  of  Webrmxy,  1811, 
and  on  tbat  day  paid  Briw  an  additional 
flOO.  This  was  credited  to  Brier  on  tbe 
written  contract,  bat  it  was  clearly  Intended 
by  Strauss  to  be  i>ald  ax  tbe  later  agreement 
Later  on,  and  before  this  suit  was  liistitnted, 
Straass  tendered  to  Brier  $200,  together  with 
a  satisfaction  of  the  Brier  account  with  the 
StransB  firm,  as  foil  satisfaction  oC  their 
dllTerences,  and  rQ>eated  the  tender  on  the 
ISth  day  of  February,  before  the  suit  was 
Instituted,  and  which  was  both  times '  re- 
fused. 

Xbe  oontentloo  of  counsel  for  Brier  is  that, 
StraosB  having  failed  to  pay  the  additional 
f300  wttbln  the  time  he  says  It  was  agreed 
to  be  paid,  such  agreement  Is  now  void,  and 
the  written  agieement  Is  in  full  force  and  ef- 
fect, and  tbat  theretoie  Brier  Is  entiaed  to 
reoover  the  amount  named  in  the  latter. 
However,  under  the  view  we  take  of  the 
written  agreement  and  of  the  later  agree- 
ment. Brier  Is  not  oitltled  to  recover  upon 
either;  therefore  it  Is  not  necessary  to  con- 
sider the  matter  of  the  later  agreement. 
Nothing  is  plainer  than  that  the  parties  en- 
tered into  an  agreement  In  this  respect,  and 
that  one  of  the  con^deratlons  therefor  was 
■n  immediate  cash  paymmt,  at  a  time  when 
no  peymentB  were  due.  Tbat  Strauss  acted 
in  oitlre  good  faith  In  his  efforts  to  comply 
with  tbe  terms  of  the  later  agreement,  as  be 
and  Ills  wttnesses  testify,  la  clear.  It  la  like- 
wise plain  that  this  action  is  brought  in  a 
aiArit  of  bad  faith,  is  sought  to  be  sustained 
upon  tetdudcality,  and,  U  it  may  be  sustain- 
ed at  all,  must  rest  upon  the  testimony  of 
plaintiff,  oTerwhelmingly  outweighed  by  Ihat 
of  other  witnesses.  Defendant  denies  the 
light  of  the  plaintiff  below  to  recover  under 
the  Oxet  cause  of  action;  that  is  to  say,  un- 
der ttae  wrlttm  contract,  ^thor  in  its  orig- 
inal form,  or  as  amended  by  tbe  change  in 
the  time  and  amounts  by  the  subsequent 
agreement.  This  question  was  raised  in  the 
court  below  by  a  motion  for  Judgment  on  the 
pleadings  as  to  such  cause  action,  and  al- 
so by  a  motion  for  nonsuit. 

It  aivears  that  tbe  thing  agreed  to  be  sold 
uaSer  the  contract,  and  referred  to  therein 
as  "Day's  BesUient  Tire  Filler,"  was  an  al- 
leged right,  under  United  States  patent,  for 
some  sort  of  process  to  be  used  in  connec- 
don  with  auto  tires.  The  plaintiff,  Brier, 
testified  that,  at  the  time  of  the  agree- 
ment, one  Day,  who  lived  in  tbe  state  of 
Texas,  bad  aj^lled  to  the  government  for  a 
patHit  on  this  process;  tbat,  at  the  time  of 
the  agreement  here  Involved,  he  had  some 
sort  ct  a  writtra  cimtract  with  Day,  to  the 

ect  Hist,  in  case  Day  should  be  granted  a 
patent,  be  would  sdl  to  Brier  the  rights 
tberetmder  for  tbe  state  of  Colorado,  with 
immediate  permlssloh  to  Briet  to  lue  thepro- 
oesB,  wUch  hs  was  then  using,  wlUdn  this 
state.  He  further  testified  that  he  liad  not 
delivered  or  assigned  this  agreement  to  de- 


fendant, Strauss;  also  that  he  had  lost  it 
about  a  year  before  the  trial;  did  not  know 
where  it  was;  had  not  requested  either  a 
new  agreement  or  a  copy  of  the  original  from 
Day;  further,  that  Day  had  writtw  him  to  - 
the  effect  Uiat  a  patent  had  been  granted, 
but  he  had  not  made  to  Brier  an  assignment 
of  any  rights  under  any  such  patent,  and 
that  he  (Brier)  had  no  personal  knowledge  of 
the  issuance  of  a  patent. 

[1}  It  ia  clear  from  Brier's  testimony  that, 
neither  at  the  time  of  the  agreement  sued 
on,  nor  at  any  time  aluce,  has  he  ever  had 
an  assignment  of  any  such  patent,  and  that 
the  letter  from  Day  was  his  only  informa- 
tion that  a  patent  had  been  granted.  Henoe 
at  no  time  bas  he  ever  been  In  a  position  to 
deliver  to  Strauss  an  assignment  of  a  patent 
for  the  process,  which  is  the  very  thing  be 
contracted  to  sell.  Nor  has  he  ever  made 
the  slightest  effort  to  comply  with  tbe  agree- 
ment upon  whldi  he  has  now  received  91400 
in  money,  and  recovered  judgment  in  this 
case  for  fdOO  additional,  with  Interest  there- 
on. The  value  of  a  patent  for  an  invention 
rests  solely  on  the  right  of  the  Inventor  to 
esdude  others  from  making,  using,  or  sell- 
ing his  Inrentlon.  To  protect  the  inventra 
and  those  holding  under  blm,  Congress  has 
enacted  a  statute  providing  for  an  exclusive 
method  for  making  assignments  of  patents, 
or  any  interests  therein.  Section  4898,  Re- 
vised Statutes  of  the  United  States  (U.  & 
Oomp.  St.  1901,  p.  38S7),  provides:  "Bvwy 
Iwt«Dt  or  any  interest  therein  shall  be  a>- 
sigDable  in  law,  by  an  instrument  in  writing; 
and  the  patentee  or  his  assigns  or  legal  rep- 
resentatives may,  in  like  manner,  grant  and 
convey  an  prelusive  right  under  his  patmt 
to  the  whole  or  any  specified  part  of  the 
United  States.  An  assignment,  grant,  or  oon- 
v^r^nce  shall  be  void  as  against  any  snbse- 
qiunt  pnnAaser  or  mortgagee  for  a  valuaUe 
ctmslderation,  without  notice^  unleos  it  is 
recorded  in  the  Patent  Office  within  three 
months  from  the  date  Uiereof." 

It  does  not  appear  in  this  case  tbat  Brier 
has  ever  had  a  mitten  asa^nment  of  patent; 
or  that  any  such  written  aasigmnent  to  him 
has  ever  been  made  or  recorded,  as  provided 
by  the  statute;  or  that  be  Is  In  a  position  to 
secure  and  deliver  to  Strauss  a  valid  assign- 
ment; or  that  he  has  made  any  effort  to  se- 
cure, deliver,  or  tender  to  Strauss  such  as- 
dgnment,  which  he  clearly  contracted  to  de- 
liver, free  and  clear  of  incumbrance,  and 
which  he  warranted  to  defend  as  i^alnst  the 
legal  claims  of  all  other  persons.  So  that,  In 
&ct,  Strauss  is  not  in  possession  of  any  legal 
or  valuable  right  in  connection  with  such  al- 
lied patent  that  may  not  actually  belong  to 
any  other  person.  Mor  does  it  appear  that  it 
Is  possible,  by  action  at  law  or  otiterwlse, 
for  Straura  to  compel  a  performance  of  the 
contract 

[2]  Counsel  for  defendant  In  error  con- 
toids  that,  by  the  clause  In  the  agreement 
''and  does  hereby  grant  and  convey  to  the 
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party  of  the  second  part  his  rights,  privUegra. 
and  benefits  which  he  *  *  *  now  holds" 
constitntes  the  only  conTeyanoe  contempla- 
ted. If  Brier  had  any  rights,  benefits,  or 
prlrllWes  at  the  time,  it  was  only  the  per^ 
sonal  i>ermis8lon  of  Day  to  use  the  unpatent- 
ed process,  and  an  agreement  to  assign  an 
interest  in  the  patent  In  the  event  of  Its  is- 
sue, covering  the  state  of  Colorado.  If  this 
language  be  said  to  refer  to  a  government 
patent,  then  the  assignment,  to  be  valid,  must 
be  made  and  recorded  as  provided  by  the 
statute.  The  contract  to  sell,  in  question, 
clearly  required  a  valid  conveyance,  and  a 
valid  conveyance  In  such  case  must  neceS' 
earlly  be  in  writing.  There  can  be  no  valid 
exisUng  conveyance  until  It  is  recorded  In 
the  patent  office.  It  is  therefore  the  clear 
duty,  and  in  this  case  a  necessary  prerequi- 
site to  the  bringing  of  the  suit,  if  the  action 
mi^t  otherwise  be  maintained,  that  the 
plaintiff  should  have  tmdered  such  a  oonny- 
ance. 

[3]  The  defendant  cannot  be  required  to 
perform  bis  part,  and  the  plalntlCt  be  per- 
mitted to  perform  or  not,  at  his  own  vriU. 
In  Ollpln  V.  Watts,  1  Colo.  479,  it  was  said 
(pages  482,  4SS):  "It  Is  true  that  the  biU 
contains  an  offer  to  produce,  subject  to  the 
order  of  the  court,  the  conveyance  which.  It 
is  averred,  complainant  had  before  tendered 
to  the  defendant;  bnt  there  Is  noUitng  to 
show  that  such  conveyance  was,  in  fact,  ever 
brought  into  conrt  or  delivered  to  any  officer 
of  court;  and,  the  original  cause  being  de- 
termined by  13ie  final  decree,  it  appears  to 
us  doubtful  whether  the  defendant  has  any 
remedy  to  compel  Its  production.  The  decree 
onght  to  be  a  final  determination  of  the 
whole  controversy,  so  far  as  the  case-made 
warrants.  The  purchaser  ought  not  to  be  re- 
quired to  pay  the  pnrchase  money,  and  then 
resort  to  his  motion  or  bill  of  review,  or  oth- 
er process,  if  there  be  any  effectual  to  this 
end,  to  secure  a  conveyance." 

[4]  But  the  contract  at  best  is  a  mere  op- 
tion. It  contains  no  express  or  Implied 
agreement  on  the  part  of  Straus  to  boy,  nor 
to  pay  for,  the  patent  right 

[I]  To  make  a  contract  of  sale  oiforceable, 
there  must  be  mutual  obligations,  and  in  such 
a  case  the  covenant  to  convey  and  the  cove- 
nant to  pay  are  dependent  obligations;  eadi 
is  a  condition  precedent  to  the  other.  Hoag- 
land  V.  Murray,  63  Colo.  SO,  123  Pac.  664. 

In  this  case,  and  for  these  reasons,  the 
plaintiff  Is  not  entitled  to  recover  under  the 
agreement  as  originally  made  or  as  amended. 
The  record  dlscloaes  no  equities  in  favor  of 
the  defendant  in  error.  Indeed,  the  trans- 
action upon  his  part  may  well  be  character- 
ized in  harsher  terms.  The  Judgment  upon 
the  two  Items  under  the  second  and  third 
causes  of  actitm  was  upon  different  and  In- 
dependent transactions. 

The  Judgment  is  reversed,  with  Instmc- 
tlons  to  enter  a  judgment  in  favor  of  the 


plaintiff  below  In  the  sum  of  $63,  the  amount 
found  to  be  due  for  merchandise  and  rent, 
and  to  tax  the  costs  of  the  proceeding  to  the 
plaintiff. 

MUSBEB,  a  J.,  and  OABBIOCDS.  COn- 

cnrring. 


BBOMLBY  V.  HAIXOCK. 
(Supreme  Court  of  Colorado.   April  6^  1914.) 

Ex,ECiiioif  0  d  180*>—BAXiLOT8— BxpuBUOir  or 

Cuoxcs. 

Under  Rev.  St  1S08,  S  2236,  providing  that 
when  the  name  of  a  party  Is  written  in  the 
blank  Bpace  at  the  head  of  a  ballot  in  the  form 
"I  hereby  vote  a  straight  •  •  •  ticket,  ex- 
cept where  X  have  marked  opposite  the  name 
of  some  other  candidate,"  it  ^all  be  counted 
for  all  the  nominees  on  said  ticket,  except  for 
any  office  where  a  mark  has  been  made  opposite 
the  name  of  a  candidate  of  aoother  party  there- 
for, there  being  on  the  ballot  the  tickets  of  the 
"Democratic,'*  "Republican,"  "ProgreBslve," 
"Kooseveit"  and  "Hull  Mooae"  parties,  a  ballot, 
on  which  in  said  blank  space  is  written  either 
"Progressive^  Bull  Moose,"  "Progressiva, 
Roosevelt  BuU  Mooae,"  "Progressive,  Roose- 
velt," or  "Roosevelt,  ProgreSBivej''  is  to  be 
counted  for  a  candidate  on  the  "Progressive" 
ticket  for  an  office  for  which  there  is  no  cantU- 
date  on  the  "Roosevelt"  or  "Bull  Moose"  tick- 
ets; there  being  no  mark  against  the  name  of 
any  other  candidate  for  the  office. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  151-lfiS.  IfiT;  Dec.  Dig.  |  180.*] 

En  Banc.  Error  to  Chaffee  Coimty  Court : 

Joseph  Newitt,  Judge. 

Election  contest  by  J.  W.  Hallock  against 
Frederick  A.  Bromley.  Judgment  for  con- 
testant, and  contestee  brings  error.  Revers- 
ed and  remanded,  wltti  Instructions. 

Gilbert  A.  Walker,  of  Buena-  Vista,  and 
George  D.  WUUania,  of  Sallda,  for  plaintiff 
in  error.  Wallace  Scboolfleld,  of  Sallda,  for 
defendant  in  error. 

HILL,  J.  At  the  November,  1912,  election, 
the  parties  to  thla  action  were  rival  candi- 
dates for  the  (^ce  of  county  clerk  and  re- 
corder of  Chaffee  county.  Mr.  Hallock  was 
the  regular  Democratic  nominee.  Mr.  Brom- 
ley was  the  regular  nominee  of  the  Republi- 
can party,  also  of  the  Progressive  party.  On 
the  face  of  the  returns  Mr.  Bromley  was 
elected  by  a  majority  of  13.  Mr.  Hallock  in- 
stituted thla  contest.  laanea  were  Joined, 
and  upon  final  trial  a  decree  was  entered 
awarding  the  office  to  Mr.  Hallock.  The 
court,  on  recount,  declared  his  majcnrity  to 
be  26.  Mr.  Bromley  prosecutes  this  writ  of 
error. 

In  addition  to  the  Democratic,  Republican, 
and  Progreaatre  parties,  who  had  candidates 
for  presidential  electors,  United  States  sena- 
tors, congressmen,  state,  district  and  local 
county  offices,  except  the  Progresdve  party 
had  no  candidate  for  representative  for  Chaf- 
fee county,  or  for  county  treasurer,  county 
Judge,  or  county  surveyor,  the  ballots  dis- 
cloee  that  there  were  also  thereon  the  nom- 
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Ukm  of  iftat  wms  caUed  ttw  BoM«v«lt  and 
the  Bull  Moosft  parties,  each  of  wUeb  had 
candidates  for  presidential  electors.  United 
States  senators,  congressmm,  and  state  of- 
fices, bat  wbldi  partlas  bad  no  district  or  lo- 
cal county  candidates  npon  Uia  ballot  alao 
that  the  Bull  Moose  had  no  candidate  Cor 
Congress  Cor  Our  aectmd  district  Ottierwise, 
the  candidates  of  the  Bull  Moose  party,  as 
well  as  those  upon  the  BooBevelt  ticket  for 
United  Statea  soiator,  congiesemen,  and 
state  offices,  were  Idoitlcal  with  the  candi- 
date for  those  offices  on  the  ProgresslTe 
tlduBt,  ao  that  in  so  far  aa  the  BooeereLt  and 
Boll  Moose  partlaa  had  candidates  for  any 
office,  tHey  mm  MmOeah  with  each  otber, 
and  were  also  Identical  with  the  candidates 
of  the  ProgresslTe  party  for  sncb  offices. 
Statad  dilEecantly,  avary  candidate  for  any 
office  upon  the  Roll  Moose  tl<*et  was  also  a 
candidate  for  the  same  ofOoe  on  the  Roose- 
velt and  FngraaBlTe  party  ticketa,  and  er- 
ery  Booserelt  party  candidate  on  tie  ticket 
vaa  also  a  eandldata  Cor  the  same  offloe  on 
the  Bull  Moose  and  ProgresslTe  tickets,  ex- 
cepting only  that  one  McLeln  was  the  nom- 
inee of  the  ProgresslTe  and  Booserelt  party 
for  congressman  from  the  second  district,  imt 
was  not  the  nominee  of  the  Bnll  Moose  xpar- 
tj  tot  audi  offioe;  .it  bavlng  no  candidate 
for  Congren  for  the  second  dlatilet 

Upon  recount  the  conrt  found,  which  find- 
ing is  sustained  by  the  erldenoe,  that  in  thtf 
blank  space  iffOTlded  for  the  writing  In  of 
the  name  of  a  political  party,  there  were  9 
ballots  wbldi  had  tin  words  written  in  this 
mace  "ProgresslTe.  Bnll  Moose,"  IS  with  the 
words  "ProgresolTe,  Booserelt,  Bnll  Moose," 
T  "Progreasir^  Bboaerdt,"  and  2  '*Booaerelt 
Progressire,"  and  that  none  of  titese  ballots 
had  any  cross  mark,  defective  or  otherwise, 
opposite  or  near  the  name  of  any  cuidldate 
for  the  office  of  oonnty  clerk  and  recorder, 
rpon  flila  flndiDg  the  court  held  that  these 
ballots  did  not  disclose  any  IntenOmfflit  by 
either  or  any  of  the  electors  casting  them  to 
vote  Cor  the  contestee,  and  declined  to  count 
them  for  him.  In  fliis  the  trial  court  erred. 

Mr.  BromlsT  was  the  candidate  npon  the 
Progressire  ticket  Whererer  there  were  &ny 
candldatea  npon  the  Bnll  Moose  or  Booserelt 
tickets  for  any  office,  they  were  the  same  as 
on  the  ProgresslTe;  the  only  difference  be- 
ing that  while  the  ProgresslTe  party  had  can- 
didates tia  aU  national  and  state,  and  nearly 
aU  diatrlct  and  local  county  offices,  the  otb- 
er two  did  not  hare  any  candidates  for  dia- 
trlct or  local  county  offices,  or  the  Bull  Moose 
a  candidate  fbr  cmgressman  In  the  aeocmd 
dlBtzlet 

Section  2286;  Bertsed  SUtntes  IfiOe.  In 
part  reads:  "That  across  the  liead  of  the  bal- 
lot and  Just  abore  the  lists  of  nominations, 
shall  be  iwlnted  the  words:  *Z  hereby  rote  a 
■tralght  •  •  *  tlekst,  except  whrare  I 
hare  marked  opposite  the  name  of  some  oth- 
a  candidate,*  and  any  roter  desiring  to  vote 
a  Btralght  ticket  may  write  within  the  blank 


space  abore  pnrrlded  for,  the  name  of  tlie 
party  whose  tiAet  he  may  widi  to  rote,  and 
any  ballot  so  cast  shall  be  counted  for  all  the 
nominooB  upon  said  ticket  except  when  the 
roter  has  marked  opposite  the  name  or  names 
of  any  indirldoal  candidate  of  some  otber 
party,  whidi  indirldnal  nutfks  <WNMito  snch 
tndlTldual  candidate  shall  count  for  them, 
and  shall  not  be  counted  for  the  candidates 
for  the  same  offloe  upon  the  ticket  whose 
parly  name  the  roter  has  so  filled  in  the 
blank  at  the  head  of  the  ttdut" 

Section  2265  in  part  reads:  "It  a  roter 
marks  in  Ink  more  names  than  there  are  per- 
sons to  be  elected  to  an  office,  or  If,  for  any 
reaaon,  it  te  Impossible  to  determine  the 
choice  of  any  roter  for  any  tAce  to  be  flUed, 
his  ballet  shall  not  be  counted  for  snch  offloe. 
ProrUled,  bowerer,  a  dtf ectire  or  an  laeom- 
plete  craas  marked  on  any  ballot  in  ink,  In 
a  pnoer  places  ahall  be  oonntad  If  there  be 
no  other  mark  or  cross  In  ink  on  soch  ballot 
Indicating  an  intention  to  rote  for  anne  per- 
son or  persons  or  set  of  nomlnationB,  other 
than  those  Indicated  by  the  first  mentioned 
d^iectlre  cross  or  maife,  and  where  a  cross  ia 
marked  in  ink  against  a  derlce  Indicatlns  a 
rote  for  the  entire  set  of  candidates,  and  also 
another  cross  In  ink  against  one  or  more 
names  in  another  list  snch  ballot  shall  only 
be  held  inraUd  as  to  any  trfOoe  ao  doubly 
marked.'* 

Section  2206  fbllowlng  reads:  "Ifanlnver- 
feet  cross  or  mark  be  found  near  the  name  of 
a  candidate' in  ink.  which  mark  appears  to 
hare  been  made  with  intent  to  designate  the 
candidate  ao  marked  as  the  ou  roted  for, 
such  ballot  shall  not  be  rejected,  if  the  in- 
tuit of  the  Yota  to  deel^to  the  person 
for  whom  be  Intended  to  rote  can  be  reason- 
ably gathered  therefmn;  proridsd,  that  if 
marks  placed  opposite  the  names  of  indirldn- 
al candidates  shall  work  to  a  complete  ex- 
duslon  of  the  candidates  of  the  party,  the 
designation  of  which  has  been  writtoa  bi  at 
the  top  of  the  ballot  and  the  intraition  of  the 
roter  is  clear,  It  shall  not  be  necessary  to 
strike  out  the  names  of  the  candidates 
against  whom  It  is  desired  to  rote." 

Theee  sections  were  all  in  force  at  the  time 
of  this  election  and  contain  the  only  express 
prorlslons  In  our  election  laws  as  to  what 
constitutes  a  defectlre  ballot  so  that  the  same 
shall  not  be  counted.  .  They  do  not  indude 
one  like  those  under  consideration.  Tls 
true  that  an  elector,  in  order  to  properly 
express  his  choice,  must  do  so  substentlally 
In  the  manner  prorlded  by  statute.  Xoung  r. 
Simpson,  21  Cola  460,  42  Paa  666,  S2  Am. 
St  Rep.  204;  Helskell  r.  Lendrum,  28  Colo. 
65,  46  Fac.  120;  Rhode  r.  Stelnmetz,  25  Colo. 
308.  55  Pac.  814 ;  Wiley  r.  McDowell,  133  Pac. 
757;  Whlttam  r.  Zahoilk.  91  Iowa,  2S,  59 
N.  W.  57,  51  Am.  St  Rep.  317;  Valller  r. 
Brakke,  7  S.  D.  343,  64  N.  W.  180.  It  appears 
to  U8  that  this  requirement  was  compiled 
with  by  the  electors  casting  these  ballots. 
The  plaintiff  in  error  waa  the  candidate  npon 
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the  ProgresslTe  tlctet ;  be  was  also  upon  the 
Republican  ticket.  When  tbese  votem  wrote 
In  the  word  "Progressive,"  they  indicated 
Vu&T  Intention  to  vote  for  all  the  candidates 
upon  that  ticket,  unless  they  performed  some 
act  otfaerwtBB  which  tended  to  defeat  or 
neutralize  sach  Intuition.  The  way  provided 
by  statute  to  hare  annulled  tUs  expressed 
intention,  as  against  any  candidate  for  whom 
they  did  not  desire  to  vote,  was  to  make  a 
cross  maik  opposite  the  name  of  his  oppo- 
nent, and  If  two  or  more  wotb  nmning  for 
offices  of  the  same  name,  to  run  a  line 
through  the  name  of  the  party  for  whom 
they  did  not  desire  to  vote ;  ndther  was  done. 
Other  methods  which  mifibt  have  this  effect 
need  not  be  considered;  tbey  are  not  in- 
volved. Hie  tact  that  tlie  electors  In  some 
instances  followed  and  in  others  preceded 
Mr.  Bromley's  party  name  with  the  Inser- 
tion of  the  words  "Bnll  Moose"  "Boose- 
velt,"  or  eittier  or  baOx  of  them,  did  not,  inid«r 
the  drcumstances  above  dlsdosed.  In  any  man- 
ner tend  to  contradict  or  nentraHze  the  in- 
tention of  the  voter  in  voUng  for  Mr.  Brom- 
ley. This  Is  readily  apparent  tat  the  rea- 
son, among  others,  l^t  If  tbese  ballots  were 
counted  ft>r  all  the  candidates  whose  party 
names  were  written  In  at  the  top,  it  would 
not  disclose  any  Intention  to  vote  for  any 
one  not  on  tbe  Pzogres^ve  tictet,  as  there 
was  no  one  on  either  of  the  other  tickets  who 
was  not  on  the  Pn^^raeatve.  The  voter  hav- 
ing substantially  complied  witti  the  law.  and 
his  Intention  thus  given  not  bebiig  in  conflict 
with  any  other  expression  to  be  gathered 
from  the  ballot,  it  must  be  given  effect  as 
expressed;  and,  when  thus  applied,  Mr. 
Bromley  is  entitled  to  these  votes,  as  he 
was  the  only  candidate  for  this  office  on  any 
of  ttiese  tickets,  and  the  only  om  for  whom 
tiiey  could  have  been  intended. 

In  Nicholls  V.  Barrick,  27  Colo.  432,  02 
Fac.  202,  Mr.  Nl(^olls  was  the  candidate  of 
tile  BepubUcan  party  for  sheriff,  and  Mr. 
Barrick  was  the  candidate  of  the  People's, 
Silver  Republican,  Teller  Silver  Republican, 
Democratic,  and  Populist  parties.  It  was 
shown  that  these  last-named  several  politi- 
cal parties  had  united  upon  the  same  ticket, 
each  filling  the  ticket  under  its  distinctive 
party  name;  that  the  ticket  was  generally 
spoken  of  by  newspapers  and  the  people  as 
the  fusion  ticket,  and  that  the  only  opposi- 
tion ticket  was  the  Republican.  On  43  bal- 
lots each  voter  had  written  In  the  blank 
space  provided  the  word  "Fusion."  When 
thus  filled  out  they  read,  "I  hereby  vote  a 
straight  Fusion  ticket."  It  was  held  that 
these  ballots  clearly  showed  the  intent  of  the 
voter,  and  should  bo  counted  for  the  candi- 
date on  the  combined  tickets  of  these  several 
parties;  that  they  were  substantially  marked 
as  the  law  requires  sufficient  to  justify  their 
being  counted.  The  principles  there  an- 
nounced are  specially  applicable  to  the  facts 


here.  The  electors  casting  tiiese  ballots  come 
much  nearer  In  complying  literally  with  the 
statute  than  those  whose  ballots  were  under 
consideration  in  the  former  case,  and  their 
Intention,  not  having  been  nentraUzed  tn  any 
respect,  when  apidled  to  tUs  oflBce,  muat  be 
given  effect  as  expressed. 

Hie  case  of  Wiley  v.  McDowdl,  supra,  does 
not  support  the  poaitdon  of  the  defendant  In 
error;  to  the  contrary.  Its  record  dladosea 
that  McDowell  was  the  candidate  upon  the 
Republican  and  Progressive  tickets  only,  and 
that  he  was  given  the  baieflt  of  all  ballote 
which  had  either  of  these  party  names  vrrlt- 
ten  in  at  the  head.  He  also  contoided  that 
there  should  be  counted  for  him  the  ballots 
which  had  the  words  "Bull  Moomf  or  **Boo8e- 
velt"  only  written  In  at  the  bead  at  Oi»  tick- 
et, although  he  was  not  on  either  of  nudi 
tickets,  but  rdied  sol^  upon  evldesioe  ali- 
unde to  establlflh  that  the^  wi»e  intended 
for  him.  TUs  court  refnaed  to  adopt  Ida 
theory  for  the  reasons  stated  In  tlie  opinion. 

When  those  83  ballots  are  added  to  Hp. 
Bromley's  total,  it  gives  him  a  majority, 
even  though  all  other  contritions  were  decid- 
ed against  him ;  ttda  makes  it  unnecessary  to 
consider  them. 

The  judgment  Is  reversed,  and  t3ie  cause  le- 
manded,  with  Instructions  to  dlsmlm  the  ac- 
tion at  the  costo  of  the  de<Uidant  In  «rroi^ 

Bevwsed,  with  instrnctiona. 

SOOTT,      not  partidpatljig. 


SBBAUGH  V.  PEOPLEL 
(Sopreme  Court  of  Colorado.    April  ft,  1914.) 

1.  Criminal  Law  (5  1150*) —Appeai,  — Re- 
view —  Bkfusal  of  Chanox  ov  Venue  — 

PBKruniCI  07  iNHABrrANTB. 

The  guestioQ  of  prejudice  of  the  inhabit- 
EQts,  on  which  change  oi  venae  Ib  asked,  be- 
ing triable  to  the  court,  and  resting  in  its  dis- 
cretion, its  denial  will  not  be  dietarbed,  except 
for  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Griminsl 
Law,  Cent  Dig.  {  Dec.  Dig.  |  1100.*] 

2.  Cbiminal  Law  (i  137*>--CHANas  or 

UB  — Pbejudicb  of  Judob-^Heasino  ahd 

Dkteemin  ation  . 

The  gueations  of  law,  on  application  of  a 
defendant  in  a  criminal  case  for  change  of  ven- 
ue for  prejudice  of  the  judge,  going  to  the  suf- 
ficiency of  the  complaint  agamst  judge  and 
the  affidavits  In  support  hereof,  in  form  and 
substance,  the  judge  has  jurisdiction  to  hear 
and  determine;  hut,  these  being  sufficient,  he 
cannot  try  the  question  of  fact,  of  his  prejudice, 
but  baa  jurisdiction  only  to  grant  the  change; 
Rev.  St  1906,  6963,  6964,  relative  thereto, 
being  mandatory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  253 ;  Dec.  Dig.  |  137.*] 

3.  Cbiminal  Law   (§  1144*)— Apfui<— Pu- 

euMPTioN— Waiver  of  Objections. 

Objections  that  the  petition  for  change  of 
venue  was  not  filed  till  the  morning  of  the  trial, 
and  that  the  district  attorney  was  not  served 
with  notice,  will  be  presumed  waived;  Uie  rec- 
ord, showing  that  be  appeared  and  participated 
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tn  the  argument  of  the  petition,  not  ahowinc  the 
contraxT. 

{Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dlf.  If  2788-2764,  2766-27T1.  2774- 
2781,  2901.  3I016~S0»7;  Dec.  Dig.  S  1144.'] 

4.  Cbiunxi.  tiA.w  a  lS7*>~OHAitOK  or  Ven- 
us—  Pbstudxci  or  Judsb— Heauno  akd 
Deixbmxnation. 

Objection  to  time  of  fQing  petition  for 
change  of  Tenoe  for  prejudice  of  the  iudge,  and 
that  the  district  attorney  was  not  served  with 
notice,  h^ng  waived,  and  the  petition  end  anp' 
porting  affidavits  not  being  questioned,  bnt 
treated  as  sufficient,  as  to  form  and  subBtance. 
It  was  error  to  decide  that  the  alleged  preju- 
dice was  not  true  in  fact,  and  for  this  reason 
alone  to  refuse  the  change. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  253;  Dec.  Dig.  |  1S7.*] 

Oabbert  and  Bailey,  JJ.,  dissenting. 

E3n  Banc  Error  to  District  Court,  City 
and  County  of  Denver ;  Greeley  W.  Whltford, 
Judge. 

O,  O.  Brbftogli  was  c^mvlcted,  and  brli^s 
error.  Reversed  and  remanded. 

Chas.  R.  Bosworth,  Thos.  B.  Mclntyre, 
'William  B.  Vcief,  and  diaries  0.  Erbaugh, 
all  of  I>enTer.  for  plaintiff  in  error.  Jobn  T. 
Barnett.  Atty.  Geo.,  James  G.  Refers,  Asst 
Atty.  Gen.,  Benjamin  Griffith,  Atty.  Gen.. 
PhlUp  fr.  MothersllU  Asst.  Atty.  Gen.,  Fred 
Farrar»  Atty.  Gen.,  and  Franlc  G.  West,  Asst. 
Atty.  Qea.,  for  ttie  People. 

6ARBIGUES,  J.  November  29,  1909,  de- 
fendant was  placed  on  trial  for  foi^ery,  un- 
der an  Information  filed  Jane  4,  1909,  con- 
victed and  sentenced  to  the  penitentiary.  He 
brings  the  case  here  on  error. 

The  first  count  charges  him  with  making, 
and  the  second  count  with  uttering,  the  fol- 
lowing check;  "Denver,  Colo.,  May  3rd,  1909. 
Colorado  National  Bank,  Pay  to  the  Order 
of  C.  O.  Erbaugh  $3.60  three  and  60/00  Dol- 
lars. [Signed]  A.  J.  Brower."  Indorsed: 
"C.  O.  Erbaugh,  1275  Josephine."  A  third 
count,  charging  him  with  making  and  passing 
a  fictitious  check,  was  withdrawn  from  the 
Jury.  The  statute  provides.  In  substance: 
Every  person  who  shall  foi^e  any  check  for 
the  payment  of  money  with  Intent  to  damage 
or  defraud  any  persou,  or  who  shall  utter, 
as  true  and  genuine,  any  forged  check,  know- 
ing the  same  to  be  forged,  with  Intent  to 
prejudice,  damage,  or  defraud  any  person, 
or  shall  pass,  with  Intent  to  defraud  any  per- 
son, any  fictitious  check  purporting  to  be  the 
check  of  any  Individual  for  the  payment  of 
money  when  in  fact  there  is  no  such  indi- 
vidual, knowing  the  check  to  be  fictitious, 
shall  be  deemed  guilty  of  the  crime  of  for- 
gery. SecOons  1704,  1711,  R.  S.  1908. 
■  2.  Defendant  filed  a  petition,  verified  by 
his  affidavit,  asking  for  a  change  of  venue 
upon  the  ground  that  he  feared  and  believed 
be  could  not  obtain  a  fair  and  impartial  trial 
bef<H«  the  presiding  jadg^  on  account  of 
prejudice  against  him  entertained  by  such 
jud^  becans^  be  says,  in  May,  1806,  the 


Judge,  then  acting  in  the  capacity  of  deputy 
district  attorney,  prosecuted  him  upon  the 
charge  of  embezzlement,  in  which,  while  ad- 
dressing the  Jury  In  that  case,  he  expressed 
his  belief  In-  defendant's  guilt,  and  said  that 
he  (defendant)  deserved  to  recrtve  the  sever- 
est punishment,  and  that  the  same  belief  la 
stUl  entertained  by  him  as  presiding  Judge, 
for  which  reason  he  fears  he  cannot  have  a 
fair  and  impartial  trial  before  him.  Three 
separate  affidavits  were  filed  In  support  of 
the  petition,  in  whidi  each  affiant  states, 
among  other  things,  that  "he  has  read  the 
petition  for  change  of  venue,  in  support  of 
which  this  affidavit  is  made,  and  knows  the 
contents  thereof,  and  that  he  believes  the 
matter  and  things  therein  stated  to  be  true, 
and  that  the  said  defendant  couM  not  have 
a  fair  and  impartial  trial  before  said  court" 
[1]  The  petition  also  aafeed  tm  a.  change 
of  venue  from  the  county  on  accotmt  of  the 
prejudice  of  the  InhabltantB  thereof,  but  this 
will  not  be  further  considered  because  that 
was  a  question  of  fact,  triable  to  the  court, 
and  resting  clearly  within  Its  dlscretkm,  will 
not  be  disturbed  unless  abused.  Pow»  t. 
People,  17  Colo.  178,  28  Pa&  1121;  Hl^el 
V.  Mills,  22  Cola  489,  40  Pac.  429;  Doll  v. 
Stewart,  80  Colo.  320,  70  Pac.  826;  Andrews 
T.  People,  88  Colo.  193,  79  Paa  1081, 108  Am. 
St  Bep.  76;  Km  Barns,  42  Oolo.  286,  93 
Paa  1120. 

8.  The  diapter  allowing  and  regnla^g 
<dianges  of  venue  In  criminal  cases  loovides: 
"Section  1.  In  any  criminal  cause  pending 
In  any  court  ot  record  of  competent  jurisdic- 
tion, the  Judge  of  said  court  diaU  be  deemed 
incompetent  to  hear  or  try  said  cause  in  ei- 
ther of  the  following  cases :  *  *  *  Third. 
When  the  Judge  is  in  any  wise  interested 
or  prejudiced,  •  •  *  such  prejudice  of 
the  Judge  must  be  shown  1^  the  affidavit 
of  at  least  two  credible  persona  not  relat- 
ed to  the  defendant"  B.  8.  1908,  <  606S. 
The  statute  further  provides,  in  substance,  in 
case  the  Judge  shall  be  incompetent  to  At 
for  any  of  the  causes  mentioned,  he  may 
change  the  venue  to  some  other  court  of 
competent  Jurisdiction  In  the  same  county, 
or  in  some  other  county,  or  he  may  set  the 
case  down  for  trial  and  request  the  Judge  of 
some  other  court  of  competent  Jurisdiction  to 
try  It.  The  application  must  be  made  at  the 
earliest  possible  moment  after  the  cause  for 
the  change  becomes  known  to  the  defendant. 
Under  the  statute  he  is  entitled  to  but  one 
change. 

[2]  4.  Two  questions  arise  in  considering  a 
petition  and  affidavits  for  a  change  of  venue 
In  a  criminal  case  based  upon  the  ground  of 
the  prejudice  of  the  presiding  Judge:  Ques- 
tions of  law  and  questions  of  fact  The  first 
go  to  the  sufiSdency  of  the  complaint  against 
the  Judge  and  affidavits  in  support  thereof  in 
form  and  substance.  Toung  v.  People,  54 
Colo.  283,  130  Pac.  1011.    The  second  is  a 


esa  Bsma  tophi      moUod  NUHBBR  In  Dec.  Dtg.  a  Am.  Dig.  Ker-No.  8trt«s  a  Rw'r  SaOrnxm  ■ 

Digitized  by  Google 


100 


140  PACIFIC 


RSPORTER 


(Ool«L 


qnettlon'  of  whether  tbe  Judge  Is  In  fact 
prejudiced  against  the  defendant  The  first, 
under  the  prior  decisions  of  this  coart,  he 
has  Jurisdiction  to  hear  and  determine;  but 
the  second,  the  question  of  fact,' la  not  tried, 
it  seems  the  Legislature  purposely  omitted 
counter  afiQdavits,  or  evidence  of  any  kind  as 
to  the  prejudice  of  the  judge,  to  relieve  him, 
or  any  one  else,  from  trying  the  question. 
If  the  application  Is  properly  made  and  sup- 
ported, as  the  statute  requires,  the  question 
of  the  judge's  prejudice  vriU  not  be  consid- 
ered. The  petition  and  affldarlts  are  con- 
ditions  Imposed  by  statute,  upon  a  compli- 
ance with  which.  If  they  are  legally  sufficient, 
the  defendant  is  entitled  to  a  change.  In 
such  a  case  the  Judge  loses  Jurisdiction  ex- 
cept to  grant  the  change,  without  any  Inquiry 
Into  the  facts.  The  petition  and  affidavit 
must  be  proper  and  sufficient,  and  the  facts 
must  be  shown  disclosing  the  prejudice  of  the 
Judga  While  he  may  paaa  up<hi  the  question 
of  law  Involving  the  suffldency  of  these  mat- 
ters, the  questlioo  of  the  truth  of  tbe  all^a- 
tlon  Is  never  tried.  In  this  state,  when  a  de- 
fendant brings  himself  properly  within  the 
provisions  of  the  statute,  the  judge  loses  Ju- 
risdiction, except  to  grant  the  change,  the 
statute  relative  to  which  is  mandatory  and 
imperative.  Bemhamer  v.  State,  123  Ind. 
677.  24  M,  B.  809;  Duggins  v.  State,  66  Ind. 
350;  Manly  v.  State,  62  Ind.  216;  Mershon 
V.  State,  44  Ind.  698;  Smith  t.  State,  1  Kan. 
366;  Ex  parte  Jnstus,  3  Old.  Or.  lU,  104  Pae. 
933,  26  li.  R.  A.  (N.  S.)  483;  SUte  v.  Withei^ 
spoon,  231  Mo.  706,  133  S.  W.  323;  State  v. 
Splvey,  191  Mo.  87,  90  S.  W.  81;  State  v. 
Sanders,  106  Mo.  188.  17  S.  W.  223;  State 
V.  Shlpman.  93  Mo.  147,  6  S.  W.  07;  State  v. 
Uenning,  3  S.  I>.  492,  64  N.  W.  536;  Stete  v. 
Palmer,  4  S.  D.  543.  67  N.  W.  490;  SUte  v. 
Kent,  4  N,  D.  577,  62  N.  W.  631,  27  L.  R.  A. 
686;  GantweU  v.  People,  138  lU.  602.  28  N.  B. 
064;  People  v.  Knight,  165  IlL  App.  82. 

[3,  4]  6.  The  petition  for  a  change  of  venue 
was  not  filed  until  the  morning  of  the  trial, 
about  six  months  after  the  Information  was 
filed,  and  the  district  attorney  was  not 
served  with  notice;  the  record,  however, 
shows  that  he  appeared  and  participated  In 
the  argument  of  the  petltioD.  It  will  there- 
fore be  presumed,  in  the  absence  of  the 
record  showing  the  contrary,  that  he  waived 
these  matters.  State  v.  Splvey,  supra,  191 
Mo.  104,  00  S.  W.  86.  No  question  was  con- 
sidered, or  even  raised  or  suggested  in  the 
lower  court,  that  the  affidavits  were  not 
sufficient.  They  were  treated  as  sufficient  in 
form  and  substance,  no  objection  was  made 
upon  this  ground,  and  the  record  shows  the 
Judge  dedded  that  the  petition,  on  the  ground 
of  his  prejudice,  was  not  true  In  fact,  and 
for  this  reason  alone  overruled  the  motion. 
Ttda  was  error. 

Reversed  and  remanded. 

GABBBRT  and  BAILE7,  JJ.,  dissent 


COLORADO  MIDLAND  RT.  GO.  T.  JSD- 
WARDS. 

(Supreme  Court  of  Colorado.    April  6,  1914.) 

COUBTB  (I  213*)— EbBOB  nOV  SUFBEUX  COUST 
TO  COVBT  01-  ArFKALB  —  AXOUHT  OW  JXJOO' 
KBNT. 

A  Judgment  for  $6,000,  being  merely  affirm- 
ed by  Court  of  Appeals,  is  still  only  for  $5,000, 
within  Laws  1911.  pp.  268,  269.  lifs,  6,  Umitinc 
rehearing  by  the  Supreme  Court,  on  error* 
from  it  to  the  Court  of  Appeals  to  a  case  iriiere 
the  dedsion  relates  to  a  Judrment  for  mor« 
than  $6,000;  tbe  Interest  on  a  judgment,  ac- 
cruing under  Rev.  St.  1908,  §  8162,  not  becom- 
ing part  of  it.  but  remamiog  inddeot  to  it 

lEd.  Note.— For  other  cases,  see  Courts, 
Cent^  Dig.  H  U7-619,  622-626;  Dee.  Dig.  i 

Bn  Bana   Error  to  Court  at  ,^q;>ealfl. 

A<^n  by  James  A.  Bdwards  against  tb» 
Colorado  Midland  Railway  Company.  Judg- 
ment for  plaintiff  mu  affirmed  by  the  Court 
of  Appeals  (24  Cola  App.  360,  184  Fac  248), 
and  plalntlfl  brings  error.  Dismissed. 

Rogers.  Ellis  &  Johnson,  of  Denver,  for 
plaintiff  In  error.  McKesson  &  Turner,  of 
Colorado  Springs,  for  defendant  in  error. 

WHXTB,  J.  Upon  a  trial  of  this  cause  in 
the  district  court  of  tSl  Paso  county,  a  Judg- 
ment In  damages  for  personal  Injuries  in  ttie 
sum  of  $6,000,  t««ether  with  costs,  was 
awarded  and  entered  In  favor  of  James  A. 
Edwards  against  the  Colorado  Midland  Rail- 
way Company.  Thereupon  the  Judgment 
debtor  appealed  the  case  to  tills  court,  and 
It  was  afterwards,  by  statute,  transferred 
to  the  Court  of  Appeals,  where  the  Judgment 
was  affirmed,  and  an  order  entered  remand- 
ing the  cause  for  execution  of  tbe  Jud^ent 
Before  the  order  became  effective  under  the 
rules  prescribed,  a  writ  of  error  was  sued 
out  of  this  court,  directed  to  the  Court  of 
Appeals,  the  transcript  of  the  record  of  12ie 
case  lodged  here,  and  an  application  made 
for  a  supersedeas.  The  Judgment  creditor 
thereupon  questioned  the  jurisdiction  of  this 
court  in  the  premises,  and  interposed  a  mo- 
tion to  dismiss  the  writ  of  error.  He  con- 
teads  that  as  sections  6  and  6  (S.  L.  1911, 
pp.  266,  268)  of  the  act  creating  the  Court 
of  Appeals  limits  the  Jurisdiction  of  this 
court  to  rehear  cases  on  writ  of  error  to 
that  court  to  those  wherein  the  decision 
necessarily  Involves  the  construction  of  a 
provision  of  the  federal  or  stete  Constitution, 
or  relates  to  a  franchise  or  freehold,  or  a 
Judgment  for  more  than  $5,000,  exclusive  of 
costs,  and  the  Judgment  in  question  was  for 
Just  $5,000,  exclusive  of  costs,  the  writ  of 
error  will  not  lie. 

The  judgment  debtor,  on  the  other  hand,* 
maintains  that  as  section  3X62,  R.  S.,  allows 
interest  at  the  rate  of  8  per  cent,  per  annum 
on  any  Judgment  recovered  before  any  court 
or  magistrate  authorized  to  enter  up  the 
same  from  the  date  of  its  entry  until  satis- 
faction be  made,  the  Judgment  of  the  district 
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court  waa^  bj  force  of  law,  a  Judgment  for 
more  than  $5,000,  exclusive  of  coats,  and, 
when  affirmed  by  the  decision  of  the  Court 
of  Appeals,  Is  within  Uie  Jurisdiction  of  this 
court  to  rehear  on  error.  We  think  the  con- 
tention of  the  judgment  creditor  is  correct, 
and  the  motion  to  dismiss  the  writ  of  error 
most  be  anataioed.  The  Court  of  Appeals 
nether  Increased  nor  dtminlahed  the  judg- 
ment of  the  trial  court,  but  simply  affirmed 
it.  The  Interest  accruing  aubsequent  to  the 
entry  of  tlie  Judgmwt  in  the  district  court 
did  not  therefore  become  a  part  of  that  Ju<^- 
ment,  but  remained  an  in<ddent  thereto.  The 
Judgment,  when  entered,  could  hare  been 
s^ed,  excluslTe  of  costs  for  exactly  $6,000, 
and  that  necessarily  measures  the  amount  of 
the  Judgment  Interest  arises,  not  as  a  part 
of  the  Judgment,  but  as  a  consequence  of 
withholding  Its  payment,  and  Is  therefore  an 
Incident  or  mere  sequence  thereof. 

While  It  la  true  tbat,  by  the  dedaion  of 
affirmance,  the  amount  in  controversy  was 
aagmented  by  the  Interest  accruing  since 
the  entry  of  the  Judgment  In  the  trial  court, 
the  Judgment  in  the  case,  to  which  the  deci- 
sion of  the  Court  of  Appeals  relates,  ronalna 
the  same,  and  it  Is  that  judgment,  not  the 
matter  in  dispute  when  the  case  was  lodged 
here,  that  meaaures  the  Jurlsdictlaa  of  this 
conrt.  Therefore  cases  relied  upon  by  the 
judgment  debtor,  under  statutes  giving  ap- 
pellate courts  Jurisdiction  where  the  sum  or 
amount  in  dispute,  not  the  Judgment  to  which 
the  dedalon  relates,  exceeds  designated  sums, 
are  not  in  point  Tlie  purposes  and  language 
of  the  act  creating  the  Court  of  Appeals, 
transferring,  and  permitting  the  transference 
of,  certain  causes  from  the  docket  of  this 
court  to  that  defining  its  Jurisdiction  In 
the  premises,  and  authorizing  the  r^earlng 
at  certain  cases  in  this  court  by  writs  of 
error  to  tbat  force  these  conclusions.  The 
Court  of  Appeals  is  to  exist  for  only  four 
years  from  the  date  of  its  creation.  The 
cases  it  la  expressly  authoriaed  to  determine 
nmst  come  to  it  from  the  docket  of  this 
court  not  from  that  of  the  trial  court  In 
the  limited  eeses  where  Ita  dedslons  are  not 
flniU,  the  act  expressly  provides  that  "each 
cases  may  be  reheard  In  the  Supreme  Court 
by  a  writ  of  error  from  the  latter  court  un- 
der rule*  to  be  adopted  by  It"  Clearly  this 
means  a  rtitearing  in  thia  court  of  the  caae 
as  first  presented  to  the  appellate  tribunal 
under  such  rules  as  may  be  adopted  by  this 
court  In  other  words,  it  is  like  unto  a  de 
novo  bearing  of  alleged  errors  having  for 
Its  parp<Me  the  annulment  correction,  modi- 
ficatlott.  or  affirmance  of  the  Judgment  of  the 
trial  court  lrreq;)ective  of  the  Judgment  of 
the  Court  of  Appeals.  The  fact  that,  uader 
the  rule  adopted  by  this  court,  errors  assign- 
ed In  such  r^eard  cases  are  limited  to  those 
raised  hy  the  aggrieved  party  in  his  petition 
for  a  rehearing  in  the  Court  of  Appeals  in 
no  sense  militates  against  this  view.  The 


prlndi^e  underlying  the  rule  is  tbat  of  aban- 
donment and  in  no  sense  changes  the  diar- 
acter  of  the  hearing  in  this  court 

The  motion  interposed  by  the  Judgment 
creditor  is  therefore  sustained,  and  the  writ 
of  error  dismissed. 


KEELER  v.  HOTT. 

(Saprane  Court  of  Colorado.    April  S,  1814.> 

L  BviOENcs  (I  332*)  —  Ptjbijo  Rscobdb  — 
CouxT  DacisiOH— OvnciAL  Bbfomt. 

lo  an  action  to  recuver  an  attorney'i  fee 
which  was  cootiogent  upon  aecurinc  a  deci^on 
of  the  Supreme  Court  suBtainuig  the  validity 
of  certain  municipal  bonds,  the  published  offi- 
cial report  of  the  court's  oi^on  is  admissible 
to  show  the  holding,  without  the  production  of 
the  record  or  a  certlfled  copy  thereof. 

[Ed.  Note.— For  other  caset,  see  Bvidence,- 
Oent  Dig.  H  1237-1240;  Dec.  Dig.  |  882.*] 

2.  ATtoamr  amd  GucnT  (f  140*)— Atroa- 
NBT's  CoHPiHaATioN  ConriHQBii*  FXB  — 
PaaroBUAKCx  or  Contkact. 

Where  an  attorney's  contract  made  hia  fee 
dependent  upon  the  decision  of  the  Sopreme 
Court  sostainiog  the  validity  of  certain  bonds, 
and  it  was  admitted  that  he  acted  as  attorney 
in  the  trial  of  the  case  in  the  district  courts 
and  thereafter  secured  a  favorable  decision  from 
the  Supreme  Court  it  waa  immaterial  what  dis- 
position was  made  of  the  case  in  the  district 
court 

[Ed.  Not«<— For  other  cases,  sas  Attorney 
and  Oient  Cent  Dig.  H  301-357;  Dec.  Dig. 
f  140.*] 

8.  ATTOamET  ASD  CUEMT  (|  166*)  — Attob- 
HET'B  COKFBHSATION  —  COIITINOEIIT  VWS— 
PCBS-OBHANCIi  OF  CONTBAOT— KVIDENOE. 
Where  the  opinion  of  the  Supreme  Court 
in  an  action  to  restrain  the  issuance  of  mu- 
nicipal bonds  held  that  the  three  objections 
made  to  the  bonds  were  not  well  taken,  the 
opinion  la  at  least  prima  facie  evidence  tbat  the 
Supreme  Court  had  upheld  the  validity  of  the 
bonds  within  the  meaning  of  the  attorney's  con- 
tract which  made  his  fee  dependent  upon  such 
action  by  the  court 

[Ed.  Note.— For  other  caBea^see  Attorney  and 
CUent  Cent  Dig,  H  SfS&-Sn2l  Dec.  Dig.  | 

4.  ATTOBNET  AHD  CtlKITT  (8  166*5  —  Attob- 

net'b  Oompbnsation  —  Contingbmt  Fee  — 
Pebtobuancb  of  Cohtbact— Evidbncb. 
Such  prilpa  facie  case  was  not  rebutted  by 
testimony  by  the  client  that  he  himself,  ana 
perhaps  some  other  persons,  had  raised  c^rtatn 
other  ohJectiona  to  the  bonds  wbiefa  had  not  been 
passed  upon,  but  without  any  showing  that  the 
facta  exuted  npon  which  the  objecuons  were 
twsed. 

TEd.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  ff  S6S-372;  Dec  Dig.-} 
168.*] 

5.  WiTNBSSBS  (I  130*)  — Tbaitsactzon  wna 
Dkcbasbd  PBUon— Pabti  of  Bxcobo. 

In  an  action  against  a  client  b;  the  ex- 
ecutrix of  the  attorney  to  recover  the  fee,  the 
defendant  could  not  himself  testify,  nnder  the 
statute,  as  to  the  facts  which  he  claimed  ten- 
dered the  bonds  invalid. 

[Ed.  Note.— For  other  cases,  see  Witnessea, 
Cent  Dig.  SS  582-597 ;  Dec.  Dig.  $  139.*] 

Error  to  District  Court,  C^ty  and  County  of 

Denver. 

Action  by  Katheriue  P.  Hoyt  as  executrix 
of  the  last  will  and  testament  of  Lucius  W. 
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brings  error.  Affirmed. 

Artbur  PoQsford  and  Cbas.  F.  Caroine, 
both  of  D&a.vest  for  plaintiff  In  error. 

MUSSED  O.  J.  Lucius  W.  Hoyt,  an  at 
torney  at  law,  entered  Into  a  contract  with 
tbe  plaintiff  in  error,  wherein  Mr.  Hoyt 
agreed  to  act  as  attorney  in  a  suit,  about  to 
be  instituted,  to  test  the  validity  of  an  issue 
of  $350,000  of  Pueblo  county  refunding  bonds, 
theretofore  anthorized  at  an  election  in  that 
county,  and  as  stated  in  the  contract,  "only 
in  tbe  event  that  the  Supreme  Court  upholds 
tlie  validity  of  said  bonds,  then  in  consider- 
ation of  said  aervices  of  said  Hoyt,  said  Keel- 
er  ^rees  to  pay  said  Hoyt  the  sum  of  one 
thonsand  dollars  (91,000.0(Q,  provided  for^ 
ther;  If  said  Eeeler  sells  said  bonds  on  a  42Xi% 
basis  or  better,  tboi  said  Hoyt  Is  to  rec^ve 
from  said  Eeeler  an  additional  ¥250.00  or 
$l,26a00  In  all,  further  provided;  IfsaidCeel- 
w  sells  said  bonds  on  a  4)6%  ba^  or  better, 
then  said  Hoyt  is  to  rec^ve  from  said  Eeeler 
an  additional  $250.00  or  91,000.00  In  all;  It 
b^g  first  understood  that  If  Pueblo  county 
at  any  time  Btter  November  2,  1909,  cancels 
the  sale  of  said  bonds  to  said  Eeeeler,  be- 
fore a  decision  Is  rendwed  by  the  said  Su- 
preme Courts  then  said  Hoyt  Is  to  receive 
notiUng  enept  costs  disbursed  and  expenses." 
After  Mr.  Hoyt'a  death,  ttie  executrix  broi^ht 
an  action  against  Uie  plaintlfl  In  error  to 
recover  tm  the  services  rendered  by  Mr.  Hoyt 
under  the  contract,  and  obtained  a  judgment 
for  $1,190,  which  was  the  $1,000  provided  for 
and  the  accumulated  Interest,  But  two  ques- 
tions are  discussed  in  the  brief. 

[1]  X  For  the  purpose  of  provliw  tbe  re- 
sult in  the  Supreme  Court  in  the  snlt  men- 
tioned In  the  contract,  there  was  off^ed  and 
admitted  as  testimony  for  the  execntrlx  the 
reported  dedslMt  of  tbe  case  of  Manly  v. 
Board  of  County  Comnilaslonera  of  Pu^lo 
County,  reported  In  46  Colo.  481,  104  Paa 
1045,  which  was  the  suit  referred  to  in  the 
contract  as  about  to  be  Instituted.  This  was 
objected  to  on  the  ground  that  it  was  not 
tbe  proper  way  to  prove  the  action  of  this 
court  It  is  claimed  that  the  record  of  the 
court,  or  a  certified  copy  thereof,  should  have 
been  introduced.  Tbe  reports  of  tbe  Su- 
preme Court  of  this  state  are  published,  by 
the  authortty  and  at  Cbe  command  of  law, 
as  the  official  opinions  of  the  court  As  the 
contract  specified  that  the  attorney  should 
rec^ve  pay  for  his  services  only  in  the  event 
that  the  Supreme  Court  upheld  the  validity 
of  the  bonds,  there  was  no  better  proof  of 
what  that  court  did  hold  than  the  reported 
official  opinion  pnbllsfaed  as  commanded  by 
law. 

[2]  Some  comment  Is  made  that  there  was 
a  failure  to  show  anything  with  reference  to 
the  proceedings  In  the  district  court  more 
than  that  the  suit  was  brought  from  the  dla- 


the  district  court.  There  was  no  cnarge 
made  in  the  answer,  or  anywhesre  else,  that 
the  attorney  neglected  his  duty,  or  in  an7 
manner  failed  to  carry  out  his  contract  as 
to  the  ease  In  tlie  district  court  In  tbe  al>- 
sence  of  any  such  neglect  or  derellctloD  chx 
the  part  of  the  attorney*  It  was  immaterial 
what  disposition  was  made  of  the  case  In  the 
district  court,  fk>r  tbe  fee  was  to  be  paid 
only  in  the  event  that  the  Supreme  Court 
upheld  tbe  validity  of  the  bonds.  ORie  very- 
fact  tbat  It  reached  the  Supreme  Court  and 
was  determined  there  Is  proof  that  It  was  In- 
Btltnted  and  prosecuted  to  final  Jodgmoit  In 
the  district  court,  and  that  ms  ample.  Inas- 
much as  no  claim  was  made  tiiat  the  attorney 
neglected  the  case,  or  was  guilty  of  wrong  or 
failure  in  any  way. 

C3]  2.  It  Is  mxt  dalmed  that  the  eridenca 
fiilled  to  show  that  Mr.  Hc^  had  compiled 
wltii  the  contract  Tb»  optnlon  in  46  Ciflo. 
states  that  three  objectlmis  were  raised  In 
this  court  as  to  the  validity  of  the  bonds,  and, 
after  a  dlscnsMon  at  those  obJectlMis,  it  was 
held  that  eaCh  of  than  was  untenable,  and 
the  Judgmmt  of  the  district  court,  whicih  lud 
refused  to  enjoin  the  issuance  of  tbe  bonds, 
was  affirmed.  It  Is  claimed  that  holding 
bcmda  valid  against  three  objections  does  not 
uphfdd  their  validity  as  against  other  injec- 
tions which  might  have  been  raised,  and 
whieb  this  court  did  not  diaiiose  ol  It  1* 
true  that  an  attorney  should  be  hi^  to  a 
strict  compliance  with  any  contract  of  em- 
ployment he  may  make  witli  ft  client;  and 
that  such  ft  contract  should  be  construed 
most  fiivorabl7  to  the  interests  of  the  cUoit, 
as  stated  in  the  authorities  dted  in  tiie  bri^ 
But  to  hdld  in  this  case  that  tiie  omtract  was 
not  compiled  vith  would  be  carrying  the 
rule  b^ond  the  limit  of  reason  and  beyond 
any  of  the  casta  dted.  There  is  no  bad 
faith,  neglect,  wrong,  <w  derellctlan  on  the 
part  of  the  attorney,  or  of  any  one  connected 
with  the  suit,  charged  or  claimed.  It  is  not 
charged  or  daimed  that  any  other  objections 
could  have  been  raised  against  the  bond  issue 
than  were  raised,  in  view  of  the  fhcts  present 
in  the  case.  It  Is  not  to  be  iwesnmed  ttiat  an 
attorney  would  raise  an  objection  that  in  the 
light  of  the  &cts  would  be  wholly  and  plain- 
ly untenable  or  frivt^us,  or  that  through 
neglect,  bad  faith,  or  incompetence,  be  would 
fail  to  raise  one  that  was  worthy  of  being 
raised.  So  that  when  the  case  was  presMted 
to  and  determined  by  this  court,  as  It  was, 
the  reported  opinion  In  the  case  was  at  least 
prima  fade  evidence.  If  not  more,  that  the 
Supreme  Court  had  upheld  the  validity  of 
the  bonds. 

[4]  To  r^ut  this  prima  fade  case,  all  that 
was  attempted  was  to  show,  by  the  plaintlfl 
In  error,  that  the  latter  had  himself,  after  the 
derision  in  this  court  raised  certain  objec- 
tions to  the  bonds  that  bad  not  t>een  passed 
upon.  That  was  clearly  Incompetent  The 
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record  Is  not  quite  c3Mr,  but  It  may  b%  that 
there  WB«  an  attuupt  to  abow  that  lom  one 
dee  had  ralaed  Mine  of  these  objectlona  alao. 
TUa  wma  Inoompetei^  Objections  could 
hare  been  eadly  raised  by  any  one.  The 
TtlalnK  of  objections  would  not  prove  tlie  In- 
validity of  the  bonds,  nor  that  this  court  bad 
not  npbeld  their  validity.  A  party  to  mich  a 
coDtract  cannot  d^eat  It  In  such  a  self-aerr- 
tng  way  as  raising  objections  and  oJalmlag 
that  tbeoe  objections  bad  not  been  passed 
upon  by  the  court  As  we  read  the  record.  It 
wu  only  attempted  to  show  that  the  objec- 
tlQQS  had  been  raised  by  the  plalntUt  In  error, 
tnd  perhaps  by  some  (MJier  pwsoa,  and  it 
was  not  attempted  to  show  that  the  facts  ex- 
isted upon  which  the  objecttona  wwe  suppos- 
ed to  be  baaed. 

[(]  It  It  be  daisied  that  this  is  what  was 
attempted,  the  answer  is  that  because  those 
&ct8  ooourred  and  existed  before  the  death 
of  Mr.  Hoyt  1^  plaintiff  in  error,  by  reason 
of  the  statute,  was  not  a  competent  witness 
to  {wove  them,  for  he  waa  the  defendant  in 
the  case  bronght  i^alnst  him  by  the  execu- 
trix. The  aoUon  mentioned  In  the  contract 
as  about  to  be  instltated  was  brought  by  Mr. 
Manly  to  restrain  the  county  commlflston«s 
from  issuing  the  bonds.  Mr.  Hoyt  represent- 
ed the  defwdants.  He  was  employed  for 
that  purpose.  He  did  the  work  he  was  em- 
ployed to  dok  He  defended  the  bond  Iseue 
against  the  assaults  made  upon  It,  and  the 
validity  of  the  bonds  was  upheld  In  this 
court.  Ho  charge  was  made,  nor  proof  Qt- 
fered  that  there  were  any  reasons  kept  from 
the  court  which  would  have  made  the  bonds 
Invalid,  or  even  render  their  validity  ques- 
tionable. Und»  these  circumstances,  we 
think  the  judgment  should  be  affirmed;  and 
It  is  so  ordered. 

Judgment  atfirmed. 

GABBEBT  and  HILL,  33^  concur. 


BOOBRS  V.  ROOBBS. 

(Supreme  Ooart  of  Colorado.    April  ft,  1914.) 

1.  DivoBci  (I  98*V-OoscpiAiirr— SrPARATion 
— Oausbb. 

Where  wife's  oomidaint  for  divorce  alleged 
that  she  and  her  hnsband  were  living  apart, 
and  that  on  aeveral  occasions  be  bad  left  her 
without  jast  eaose.  and  been  absent  from  the 
itate  fOr  many  isonthB  without  making  any  pro- 
vidon  for  the  support  of  his  family,  and  that 
on  account  of  h»  failure  to  make  reasonable 
provtrion  for  ttie  support  ot  herself  and  tbelr 
minor  child,  die  was  oompelled  to  work  for  oth- 
ers, and  cbarged  hii  failure  to  reasonably  pro- 
vide for  them  as  groand  for  a  divorce,  the  com- 
plaint  SDffideDtly  justified  tbe  separation. 

nsd.  Note^ror  other  cases,  see  Divorce,  Gent. 
DfcH  •mSOrii  Dee.  Dlg-l  99.*} 

X.  DivoacB  a  SB*)  — OBatnrDB— Faxi;(nK  to 
SuPFon. 

A  wife,  in  sopport  of  a  groand  for  divorce 
that  her  husband,  being  in  good  health,  has 
failed  to  mafca  raasonable  provlaion  for  the 
npport  of  bia  faadly  for  the  space  of  one  year, 


may  ahow  that  the  period  <^  n<Hunii>port  has 
been  greater  than  that  specified  in  the  statute, 
and  hence  It  is  not  improper  for  her  to  so  plead. 

[Bd.  Note.— For  oUier  cases,  see  Divorce, 
Cant  Dif.  U  202-307;  Dee.  Dig.  |  03.*] 
8.  DivoBCB  (I  104*)  —  PaocEEDXHOs  —  Gkoaa- 

GOUPI.UNT— AUTHOBTTT  TO  FiLE. 

A  'supplementai  cross-complaint  la  an  a<^ 
tion  for  cuvorce  filed  ex  parte  may  be  properly 

stricken. 

[Ed.  Note. — For  other  cases,  aee  Divorce,  Cent 
Dig.  U  27,  28,  828-^:  Dec.  Dig.  I  101.*] 

4.  DivoBCB  (I  104*)— Cboss-Complaittt- 
Ajcbnoiibut— Befdsax.  TO  File  —  DiaoBE- 
noH. 

Suit  for  divorce  was  instituted  by  a  wife 
for  nonsupport.  May  24,  1911,  and  on  November 
21st  the  ha^nd  filed  his  original  answer  and 
cross-complaint,  charging  the  wife  with  willful 
deeertioQ.  On  December  11th  fcJlowing  she 
filed  a  replication  and  answer  to  the  cross-com- 

{tlalnt,  and  on  January  12,  1912,  he  reqaested 
eave  to  file  a  snpplMnwtal  and  amended  cross- 
complaint,  charging  her  with  adultery,  support- 
ed only  by  an  unverified  statement  of  defend- 
aBfs  connsel  that  defendant  did  not  have  evi- 
dence sufflcient  to  sostala  the  charge  cX  adul- 
tery when  he  filed  his  original  answer.  Held, 
that  such  showing  was  losuffideot  to  estab- 
lish abuse  of  the  trial  court's  discretion  in  re- 
fusing  to  grant  leave  to  file  such  sapplemutal 
croae-coia  plaint 

[Sd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  It  27.  28,  328-330;  Dec.  Dig.  | 
104.*] 

5.  Continuance  (|  48*)— Absence  Of  Wit- 
ness—DiLtaKNCB—Sao  wino. 

Defendant  applied  for  a  continuance  for 
absence  of  a  witness,  saKKirted  by  an  affidavit 
that  defendant  had  been  endeavoring  to  as- 
certain the  whereabouts  of  the  witness  for  two 
weeks  prior  to  the  apidicatlon.  No  excuse, 
however,  was  offered  for  his  failure  to  attempt 
to  learn  the  whereabouts  of  the  witness  prior 
to  that  tlm&  Defendant  deposed  ttiat  he  had 
8  letter  from  a  person  whom  he  had  employed 
to  locate  the  witness,  but  he  did  not  produce 
the  letter,  nor  offer  any  excuse  for  its  nonpro- 
duction,  nor  did  he  disclose  the  name  of  the 
person  so  employed,  nor  offer  bis  affidavit  of 
the  steps  he  had  taken  to  ascertain  the  location 
of  the  witness.  fl«ML  that  a  denial  of  the  ap- 
Ucation  waa  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Continuance. 
Cent  Dig.  §1  132-140;  Dec  Dig.  {  48.*] 

6.  Appeal  anA  Eseob  (|  028*)— BBFUSALor 

iNSTBncmOK  — PSESUHPXXON  AS  TO  BnTt* 
DBNCE. 

Where  Uie  testimony  Is  not  preserved  by 
bill  of  exceptions,  it  will  be  assumed  on  appeal 
that  a  requested  ustruction,  which  waa  refused, 
was  not  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brtor.  Cent.  Dig.  H  8749-8764;  Dae.  Dig. 
S  928.*} 

7.  Appbai.  ahd  Ebbob  ({  215*)  —  Beview — 
Questions  Not  Raised  at  Tbial. 

Where  defendant  did  not  object  to  the  in- 
stmctions  at  the  time  they  were  given,  and  did 
not  request  the  court  to  define  "reasonable 
cause"  and  what  "constituted  desertion,"  he 
could  not  object  on  appeal  to  the  instructions 
given,  for  the  court's  omission  to  define  SDch 
terms. 

[Ed.  Not*,— For  other  cases,  see  Aiveal  and 

Brror.  Cent  Dig.  H  1309-1314;  Dec  I>Ig;  | 
215.*I 

En  Banc   Error  to  District  Court,  City 
and  Coun^  of  Denver;  G«o.  W.  Alien,  Jud^e. 
Action  by  Harriet  M.  Bogers  against  Franlc 
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Ml  Bogen.  JndgsMit  for  plalatUI,  and  de- 
■toidant  brings  error.  Affirmed. 

'.  W/klta  M.  Dufl^  ot  DeoTer,  tor  plalntifl  in. 
error.  Perry  D.  Boee,  of  Dflnver,  for  detend- 
ant  In  error. 

-QABBSBT,  J.  Action  for  dlTorce.  Ver- 
dict and  decree  for  plftlntUC  Defendant 
brings  the  ease  bere  for  review.on  error,  and 
asslgDS  tbe  following  in  support  of  bis  con- 
.tention  that  tbe  judgment  (tf  tbe  district 
court  dieuld  be  rereEsed:  (1)-  That  the  com- 
plaint does  not  state  facts  8uffi<Hent  to  coo- 
stitatb  a  cause  of  action ;  (2)  the  refusal  of 
the  court  to  grant  bis  motion  to  strike  from 
the  oomplaint;  ^  striking  hla  snpittemental 
cross^mplaiiit  £n>m  the  flies ;  (4)  refusal  to 
grant  his  motion  to  reflle  the  snpidemental 
crosB-ciNnplaint;  (fi)  refusing  to  grant  his  mo- 
tion for  a  contlnoance;  (0)  refusing  to  give 
the  Jury  on  instruction  offered  by  him;  (7) 
error  in  instructions  glvot 

[1]  1.  Tba  ground  fbr  divorce  allied  in 
the  contplaint  was  the  fUlure  of  the  defend- 
ant to  make  reasonabla  prorision  for  the 
support  ot  plaintllC  and  Oieiff  minor  child. 
She  alleged  that  she  and  her  husband  were 
living  apart,  and  it  Ih  contended  tha!t  it  was 
incumbent  upon  hi^  tQ  have  aU^^  the  cause 
of  tepaihition  in  otd^.  (o  show  that  she  was 
Jnstifled  In  UTiag^'fgpart  from  her  husband 
and  entitled  to  his  support  She  alleged  that 
on.  account  of  the  failure  of  tbe  defendant 
to  make  reasonable  provision  for  the  support 
of  herself  and  their  minor  diUd  she  bad  been 
compelled  to  work)  as  a  milliner,  and  to  per- 
form at  times  manual  labor  other  than  ber, 
household  duties,  in  order  to  support  herself' 
and  child,  and  that  on  various  occadons  de- 
fendant had  left  her  without  just  cause  or 
excuse,  and  absented  himself  from  the  state 
for  periods  of  nine  or  ten  months  at  a  time, 
without  njaking^  any  provision  for  the;  sup-; 
*i>ort  of  his  fandly  dvrliag  bis  absenca  Clear-' 
ly  she  was'  justified  in  living  separate  and' 
apart  from  her  husband  when  this  course 
was  necessary  in  order  to  earn  money  with 
which  to  provide  the  support  whldi  It  was 
the  duty  ot  the  defendant  to  make  prorl^n 
for. 

[2]  2.  In  her  complaint  the  plaintiff  charg- 
ed that  defendant,  being  an  able-bodied  man 
In  good  health,  had  failed  and  refused  to 
make  any  reasonable  provision  for  the  sup- 
port of  plaintiff  and  their  child  for  more 
than  one  year  next  preceding  the  beginning 
of  this  action.  The  defendant  moved  to 
strike  from  the  complaint  the  words,  "more 
than,"  wblch  was  denied.  It  Is  contended 
that  this  motion  should  have  been  sustained 
because  by  the  words,  "more  than  one  year," 
tbe  defendant  would  be  compelled  to  plead  to 
and  defend  against  any  number  of  years. 
One  of  the  grounds  of  divorce  specified  in 
the  statute  is  the  failure  of  the  husband,  be- 
ing in  good  bodily  health,  to  make  reasonable 
proTlsloii  tor  the  support  of  bis  family  Cor 


the  wace  ot  one  year.  In  suKtert  ot  tltts 
ground  the  plaintiff  may  show  that  the  peri- 
od of  uonsiqtport  which  will  oitttle  ber  to  a 
divorce  Is  greater  than  Uiat  wedded  in  tba 
statute,  and  it  I4  not  error  to  so  plead. 

[S]  8.  It  appears  ttmt  defoidant's  supple- 
mental cross-complaint  was  filed  ex  parte, 
and  it  was  not  error  fdr  the  court  to  sustain 
the  motion  to  strike  it  from  the  files  in  these 
circumstances. 

[4]  4.  In  bis  original  answer  and  cross- 
complaint  the  defokdant  denied  that  he  had 
failed  to  support  hla  fandly,  and  alleged  that 
plaintiff  had  willfully  deserted  and  abetted 
herself  from  blm  without  reasonable  cause 
for  the  period  of  (me  year  next  preceding  tlie 
date  of  filing  this  pleading,  which  was  fil- 
ed November  21,  l&ll.  December  Uth  fol- 
lowing Oie  plaintiff  filed  her  replication  and 
answer  to  tbe  cross-complaint.  January  12, 
1812,  defendant  requested  leave  to  reflle  bis 
supplemental  and  amended  cross-complaint, 
whidi,  among  otbex  averments^  charged  that 
the  plaintlfl  bad  been  guUty  of  adnttery. 
the  cause  was  oommenoed  May  24,  itflL  It 
was  at  issue  fbr  more  than  twtf  montlis  prior 
to  the  date  defindant  requested  leave  to 
amend  his  pleaffings  by  reflUi^  his  snpple- 
moital  cro»«omplalnt  Ttie  Code  prorldee 
Qiat  the  court  may,  upon  affidavit  sbowinK 
good  cause  Aeretor  after  notice  to  Che  ad- 
verse party,  allow,  upon  such  terms  as  may 
be  Just,  an  amendment  to  any  pleading.  The 
refusal  the  court  to  permit  an  amendment 
to  a  pleading  rests  in  its  sound  discretion, 
and  will  not  be  reversed,  except  It  appears 
that  such  discretion  has  been  abused.  In 
this  case  no  affidavit  was  filed  setting  forth 
any  reasons  why  the  defendant  should  be 
permitted  to  reflle  his  cross-complaint  at  the 
time  It  was  tendered.  The  showing  merely 
consists  of  an  unverified  statement,  signed  by 
counsel  for  defendant,  to  tbe  effect  that  de- 
fendant did  not  have  the  evidence  sufficient 
to  sustain  tbe  charges  of  adultery  as  set 
fortb  therein  at  the  time  lie  filed  bis  original 
answer.  On  such  a  showing  it  cannot  be  said 
tbe  court  abused  its  dlscretien  in  refusing 
defendant  leave  to  refile  bis  cross-complaint 

IS]  S.  March  13,  1912,  tbe  defendant  Inter- 
posed a  motion  for  a  continuance  on  account 
of  tbe  absence  of  a  witness.  Large  dtscretloD 
is  vested  In  trial  courts  with  reference  to  a 
continuance,  and  unless  it  Is  shown  that  such 
discretion  was  abused  it  will  not  be  reversed. 
The  showing  in  support  of  such  a  motion 
must  be  upon  affidavit,  from  wblch  it  appears 
that  tbe  moving  party  has  used  due  diligence 
to  procure  the  attendance  of  the  witness 
whose  testimony  It  is  claimed  is  material. 
From  the  record  It  appears  that  the  case  was 
set  for  trial  on  tbe  date  the  motion  for  a 
continuance  was  interposed.  The  aflldavlt  of 
defendant  stated  that  be  bad  been  endeavor- 
ing to  ascertain  the  whereabouts  of  the  wit- 
ness for  two  weeks  previous  to  the  date  the 
application  was  made.  Ko  excnae  |r  otCsrad 
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why  he  did  not  attempt  to  lum  this  previous 
to  the  time  be  says  be  did  commeDce  efTorta 
for  tills  porpiMe.  He  deposes  Uiat  be  liJi4  a 
letter  from  a  person  whom  he  had  employed 
to  locate  the  witness,  wherein  It  was  stated 
that  she  was  elthei  in  Loveland.  Ft  CoIUQB, 
or  Greeley,  bat  does  not  produce  the  letter, 
nor  offer  any  excuse  for  Its  nonproductlon. 
He  does  not  disclose  the  name  of  the  person 
he  employed,  nor  offer  bis  affidavit  stating 
the  steps  he  had  taken  to  ascertain  the 
whereabouts  of  the  witness.  Id  these  cir- 
cnmstances  we  think  the  court  did  not  abuse 
Its  discretion  in  refusing  bis  application  for 
a  continuance. 

[I]  6w  The  defendant  requested  an  Instruc- 
tion to  the  effect  that  plaintiff  admitted  she 
had  absented  herself  from  her  husband  for 
more  tbau  one  year ;  that  such  absence  would 
not  be  justifled  except  for  reasonable  cause, 
and  that  If  It  appeared  that  at  the  time  she 
left  the  defendant  he  was  making  reasonable 
provislou  for  the  support  of  his  family  con- 
sistent with  hla  means  and  ability,  then  her 
absence  from  defendant  was  not  with  rea- 
sonable cause,  which  was  refused.  Presump- 
tlvely  this  instruction  is  based  upon  the  ayer- 
menta  of  the  croas-eompialnt  to  (be  effect 
that  plaintiff  had  darted  the  defendant. 
The  testimony  Is  not  before  us,  not  having 
beeu  preserved  by  a  bill  of  exceptions. .  It 
was  not  error  to  refuse  the  instruction  unless 
there  was  testimouy  to  support  the  theory 
Dpon  which  It  was  based.  In  the  absence  of 
the  testimony  we  must  assume  that  the  ac- 
tion of  the  court  in  refusing  the  Instruction 
was  proper. 

[7]  7.  The  objections  urged  to  the  InstruQ- 
tions  given  are  to  the  effect  that  the  .court' 
did  not  explain  the  words,  "reasonable  cause" 
and  what  "constituted  desertion."  Defend- 
ant did  not  object  to  the  instnictlona  at  the 
time  they  were  given.  Neither  did  he  re- 
quest to  hare  the  expressions  in  the  Inatruc- 
tl<mB  to  which  he  refers  defined. 

Tbe  Jndgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 


TBOWBBIDQB  v.  BOARD  OF  COM'BS  OF 
BL  PASO  COUNTY. 

<Siipreme  Coort  of  Colorado.    April  6,  1914.) 

Diemot  AND  PBOevctjTiKa  Attobnits  (S 
8*)  —  Deputt  Distbict  AnoBMsrs  —  Ex- 

PKHSXS. 

Under  Laws  1907,  p.  871,  {$  1,  2,  providing 
that  the  district  attorney  of  each  judiclai  dis- 
trict and  Mb  asaistaDts  shall  be  entitled  to  ex- 
penses neceisarily  incurred  in  tbe  dis(diarge  of 
their  official  ^utles,  and  tliat  the  district  attor- 
ney shall  be  entitled  to  collect  from  each  coun- 
ty In  his  district  the  necessary  sxpenses  of 
maintaining  an  office  for  tbe  transaction  of  his 
official  busmesa,  «  deputy  district  attorney  is 
not  entitled  to  recover  expenses  Incurrea  in 
maintalniDg  aa  office:  the  act  contemplating 
but  one  sua  office  ia  eaeh  ommty,  and  the  dls- 


tilct  attoney  al<m«  bdng  :«atltitd  ttf  reeover 
the  necessaiy  expenses  for  its  maintenance. 

[Ed.  Note.--For  ,other  casest  see  District  and 
Prosecuting  Attornegrs,  Gent  Dig.  |S  10-17; 
Dec  Dig.  fa*] 

Mirror  to  District  Conrt^  EQ  Faao  Comity; 
W.  B.  BCorrls,  Judge. 

AcUoD  by  Henry  Trowbridse  i^lnst  the 
Board  of  Commissioners  of  Bl  Paso  County. 
There  was  a  Judgmmt  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Henry  Trowbridge  of  Denver,  pro  se. 
Clarence  M.  Hawkins,  of  Oi^rado  Spring 
for  defendant  in  error, 

BAILSrY.  J.  Complaint  was  filed  In  the 
district  court  of  El  Paso  County  March  12th, 
1909.  It  alleges,  in  substance,  that  the  plain- 
tiff, Trowbridge,  was  during  the  times  there- 
in mentioned  the  duly  appointed,  qualified 
and  acting  assistant  district  attorney  for 
tbe  fourth  judicial  district,  which  includes  the 
county  of  El  Paso ;  that  for  the  purpose  of 
performing  the  duties  of  such  office  imposed 
by  law,  for  tbe  benefit  of  that  county,  he 
was  obliged  to  and  did  keep  »nd  maintalji 
therein  an  office  and  telephone;  that  he  nec- 
essarily .incurred  expenses  for  office  rent, 
lighting,  telepboDe,  etc.,  aggregating  $513.33,; 
that  upon  presentation  of  such  claim  duly 
verified  to  the  defendant,  The  Board  of  Coun- 
ty Conunissioners  of  El  Paso  County,  the 
same  was  disallowed ;  that  no  p^rt  of  such 
claim  and  demand  has  been  paid.  To  this 
complaint  a  general  demurrer  was  sustained, 
plaintiff  elected  to  stand  by  Ms  cause  as  thus 
made,  the  complaint  was  thereupon  dismiss- 
ed and  Judgment  was  entered  for  the  board 
of  commissioners  for  costs.  Plaintiff  brings 
the  case  here  for  review. 

The  act  of  1907,  concerning  expenses  of 
district  attorneys,  Is  Involved.  Laws  1907, 
p.  371.  Sections  1  and  2,  req;>ectlvtiy,  lesA 
as  follows: 

"Except  as  otherwise  apedfidally  provid- 
ed, the  district  attorney  of  each  judicial 
district'in  the  State  of  Colorado,  and  eaeh 
of  his  assistants  and  deputies,  shall  be  al- 
lowed to  collect  and  receive  from  each  of  the 
counttw  in  his  district  the  expenses  neces- 
sarily incurred  In  tbe  discharge  of  bis  of- 
ficial duties  for  tbe  benefit  of  such  county. 

"Except  as  otherwise  specifically  provided, 
the  district  attorney  of  each  judicial  dls^ 
trict  in  the  State  of  Colorado  shall  be  en- 
titled to  collect  and  receive  at  the  end  of 
each  year,  of  and  from  each  of  tbe  respec- 
tive counties  In  bis  judicial  district  the  neo* 
essary  expenses  of  maintaining  an  office  for 
the  transaction  of  his  official  business,  which 
expenses  shall  be  borne  by  the  various  coun- 
ties in  his  judicial  district,  each  in  propor- 
tion to  tbe  fees  earned  by  said  district  at- 
torney iu  such  county  during  sifch  yQ&T." 

Section  2  specifically  provides  for  propor- 
tipnal  payment  by  ea<^  county  la  a  judicial 
dlBtzlct  of  the  necessary  expense  of  malnte- 
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nancA  of  an  office  by  the  district  attorn^  tow 
tbe  transaction  of  ofBdal  tnislnesa  therein. 
The  proTlalona  ot  section  1  relate  generally 
to  exi>enaea  necessarily  incurred  by  tbe  dl»- 
trict  attorn^,  bis  assistant  and  depntlee,  in 
the  dlMdiarge  of  (^dal  dntles. 

^e  complaint  affirmatlTely  sbows  that  Ua- 
MUty  for  the  acdonnt  saed  tipon  was  in- 
curred In  keeping  an  office  where  the  offldal 
tnudness  of  plaintiff,  as  an  assistant  district 
attorney,  was  transacted.  The  act  contem- 
platea  the  support  of  bnt  one  such  office  in 
conn^,  and  the  district  attorney  alone 
is  ther^iy  empowered  to  contract  and  re- 
cover tbe  expesises  necessarily  attached  to 
and  attending  It  This  la  the  plain  meaning 
of  the  statute.  It  would  be  unreasonable  to 
hold  that  the  act  contemplate8_  that  the  dis- 
trict attorney,  his  assistant  and  deputies  may 
each  maintain  separate  offices,  as  such  offi- 
cers, in  each  county  of  a  Judicial  district, 
upon  tbe  claim  that  the  expense  is  necessa- 
rily Incurred  in  the  performance  of  official  du- 
ties Imposed  by  law,  and  such  would  be  the 
efTect  of  conceding  plalntlfTs  contention. 
There  Is  no  law  requiring,  and  therefore  no 
duty  Imposed  upon,  an  assistant  district  at- 
torney to  hare  and  keep  an  office  in  bis  of- 
ficial capacity,  nor  la  there  any  'provision 
which  warrants  him  in  doing  so  at  the  ex- 
pense of  the  conn^  on  tbe  ground  that  It  is 
a  necessary  expense  incurred  In  the  per^ 
fonnance  of  official  duties.  No  case  has  been 
cited  by  plalntni  which  Is  In  point,  or  of  tbe 
slightest  assistance  In  construing  tbe  stat- 
ute under  conrtderatton.  We  have  no  man- 
wr  of  doubt  about  tbe  impropriety  and  In- 
ralldlty  of  plaintiff's  claim.  The  demurrer  to 
his  conytlaint  was  properly  sustained. 

Jnd^ent  affirmed. 

MUSSBB,  a  3.t  and  WHITE;  J.,  concur. 


SAYRB  T.  LGONABD. 

(Supreme  Court  of  Colorado.   April  6,  1914.) 

1.  Bills  ahd  Notes  (J  64*)  —  Cordztiohax. 
DiLiTCBT— Defense  . 

Under  Bev.  St  1008,  |  4470,  pioriding  that, 
as  between  the  immediate  parties,  the  delivery 
of  a  negotiable  InBtrument  may  be  shown  to 
have  be^  conditional,  the  maker's  answer,  al- 
kgin?  that  the  note  sued  on  by  tbe  payee  was 
delivered  on  condition  that  it  should  not  be 
obligatory  zf  a  certain  condition  be  met  and 
that  such  condition  was  met,  stated  a  snfficient 
defense,  it  proven. 

[Bd.  Kote.— For  other  casea,  see  Bills  and 
Notes,  Cent  Dig.  |  104;  DecTOIg.  i  64.*] 

8.  Appeal  akd  Erbob  (%  1011*)— Review  — 
'  FiNDiNOS  OF  GouBT  —  CoivnuoTiiia  Evi- 
dence. 

When  there  was  abundant  evidence  to  sap- 
pert  defendant's  defense,  the  findior  of  tbe  court 
in  favor  of  Buch  defense  Is  controlling  upon  re* 
view,  though  there  was  also  contrary  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Sirror,  Cent  Dig.  H  8888-S989;  Dec  Dig.  S 
1011.*] 


Brror  to  Dlstrlet  Onirt,  CHlpin  Oonntar; 
Otaartoa  McOall,  Judge. 

Acdtm  by  Robert  H.  Sayi*  against  &  & 
Lecuard.  Vtom  m  Jadgmtftt  for  dotendant, 
plaintiff  teings  Mtor.  Aflmwd. 

li.  J.  wnUarns,  ct  Central  City,  tor  plain- 
tiff in  error.  Barry  B.  Kelly  and  Cbarlea  H. 
Haines,  both  ot  Denver,  for  defendant  in 
error, 

BAIIjBT,  3.  [1  ]  This  action  was  commenc- 
ed in  the  county  court  of  Gilpin  county,  by 
plaintiff  Sayre,  against  defendant  Leonard, 
on  the  following  promissory  note: 

"»530.         Denver,  Colorado,  ApL  6, 1010. 

"Fifteen  days  after  dato  X  promise  to  pay 
to  tbe  order  of  Robert  H.  Sayre  Five  Hun- 
dred Thirty  Dollara  at  the  Rocky  Mountain 
National  Bank  of  Central  Oty,  Coloradoi, 
with  interest  at  alx  per  cent  per  yoar  from 
date  until  paid. 

"Value  rec^ved. 

[Signed]  a  BL  Leonard. 

"No.  15541. 

"Due  2l8t  day  of  ApL,  1010." 

The  defendant  admits  the  executioQ  of  the 
note,  and  that  plaintiff  had  possession  of  it 
at  the  time  the  ardt  waa  begun ;  but  alleges, 
as  a  defense,  that  the  note  waa  delivered  to 
the  plaintiff  conditionally,  and  waa  to  be- 
come binding  only  upon  the  happening  of  a 
certain  possible  future  event,  which  did  not 
occur,  and  that  consequently  the  note  never 
tn  Act  became  ^ective.  The  condition 
which  it  Is  claimed  was  attached  to  tbe  note 
was  that  If  one  Wingo,  a  silent  owner  with 
Leonard  In  a  certain  leasing  partnership,  In 
which  Sayre  also  had  an  Interest,  should 
repudiate  a  transfer  of  thcdr  holdings  there- 
in, which  Leonard  undertook  to  make  to 
Sayre  without  consulting  Wingo,  then  the 
note  Should  become  obligatory  as  representing 
Jjeonard's  share  of  the  expense  of  operating 
tbe  tease,  but  that  if  Wingo  should  ratify  and 
approve  tbe  transfer,  then  tbe  note  should  be 
canceled  and  raturned.  It  is  furtbra  alleged 
that  Wingo  did  in  fact  ratify  and  approve 
tbe  transfer  b^ore  the  note  matured;  tliat 
defendant  notified  Sayre  of  that  fact;  and 
that  the  note  should  thereupon  have  been  re- 
turned for  cancellation  as  a  void  Instrument ; 
but  that  Sayre,  in  violation  of  the  agree- 
ment, thereafter  took  advantage  of  bla  pM- 
session  of  the  instrument  and  brought  auit 
to  enforce  It  A  motion  to  strike  portions 
of  the  amended  answer,. directed  against  the 
allegations  of  conditional  delivery,  was  in- 
terposed and  overruled.  Ismie  waa  there- 
upon }dlned  on  that  d^ense.  Plaintiff  re- 
covered Judgment  In  the  county  court  De- 
fendant appealed  the  cause  to  the  district 
court,  where  it  was  tried  to  a  jury,  which 
disagreed,  and  on  stipulation  tbe  case  waa 
submitted  to  the  court  to  be  decided  as 
though  tried  bef4>re  tbe  court  without  a  jury. 
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Tbere  the  defendant  sncceeded,  and  plaintiff 
brlnge  this  writ  of  error  to  reTlew  tbe  Jndg- 
nient  of  tbe  district  court 

Tbe  contentloD  Is  that  the  defendant  has 
not  pleaded  or  proved  a  conditional  delWery 
good  In  law.  Tbe  rale  of  conditional  deUvery 
of  commercial  paper  is  generally  acknowl- 
edged. 7  Ore.  888,  and  cases  dted ;  Westman 
T.  Kmmwelde,  SO  Minn.  16  N.  W.  266 ; 
HcFftrland  v.  Slkes,  54  Ckinn.  250,  7  Aa  408, 
1  Am.  St.  Rep.  Ill ;  Benton  v.  Martin,  52  N. 
T.  570:  Ewell  et  aL  v.  Tumey,  39  Wash. 
615,  81  Paa  1047;  Watkina  t.  Bowers,  119 
Mass.  388.  Moreorer,  section  16  of  tbe  nego- 
tiable Instrument  law  (section  4479,  R.  S. 
190S)  contains  a  spedflc  provision  on  condi- 
tional delivery  in  tbe  followii^  language: 

"Bvery  contract  on  a  negotiable  Instrument 
is  incomplete  and  revocable  until  delivery  of 
tbe  Instrnment  for  the  purpose  of  giving  ef- 
fect thereto.  As  between  immediate  parties, 
and  as  regards  a  remote  party  other  than  a 
h<Ader  In  dae  course,  the  delivery,  in  order 
to  be  effectual,  must  be  made  either  by  or 
under  tbe  authority  of  the  party  making, 
drawing,  accepting  or  indor^g,  as  the  case 
may  be;  and  in  such  case  the  delivery 
may  be  shown  to  -have  been  conditional, 
or  for  a  special  purpose  only,  and  not  for 
the  purpose  of  transferring  the  property 
in  the  Instrumoit.  But  where  the  instru- 
ment is  in  the  hands  of  a  holder  in  due 
course,  a  valid  delivery  tliereot  by  all  par- 
ties prior  to  him  so  as  to  make  them  liable 
to  him  is  conclusively  presumed.  And  wbere 
tbe  instrument  is  no  longor  in  the  possession 
of  a  par^  whose  signature  appears  thereon, 
a  valid  and  intentional  delivery  by  him  is 
iwesumed  until  tlie  ctmtrary  is  proved." 

In  a  recent  case  decided  by  this  court,  Nor- 
man V.  McCarthy,  138  Pac.  28,  we  had  under 
consideration  a  question  doeely  analogous  to 
tbe  present  one.  Involving  the  condlttonsl  de- 
livery of  a  check,  and  upon  that  proposition, 
among  other  things,  this  was  said: 

"Now  the  action  on  tbe  check  in  the  pres- 
ent instance  waa  between  the  Immediate  par- 
ties, the  payee  and  the  drawer,  and  the  fur* 
ther  answer  alleged  that  the  check  was  de- 
livered to  tbe  payee  upon  tine  condition  that  It 
was  to  be  paid  only  In  tlie  event  that  it  waa 
determined  that  the  drawer  was  not  entitled 
to  hold  tb»  property  as  against  Uie  attach- 
ment; which  property  he  kept  In  bla  posses- 
sion. And  it  was  fnrthw  allefed  In  effect 
that  tbe  conrsft  of  events  in  On  attadiment 
suit  waa  such  that  tbe  drawer  was  entitled 
to  retain  tbe  property,  and  that  the  condition 
upon  which  the  delivery  of  tbe  check  was  to 
become  absolute  waa  not  tnlOUed  and  could 
not  be.  This  conditional  delivery  alleged  waa 
certainly,  within  the  contemplation  of  the 
fltatnts^  one  wbidi  may  be  shown  aa  between 
immediate  parties,  and  the  further  aliena- 
tions showed  Out  the  deUveiy  requlTed  by : 
Uie  statute  to  ouniOete  tbB  contract  e^ress- 


ed  on  the  check  was  never  made,  aad  on 
that  aooonnt  the  check  was  not  a  completed 
contract.  The  further  answer,  therefore,  was 
suflLdoit  to  constitute  a  defense." 

[2J  So  here,  the  action  on  the  note  Is  be- 
tween the  inunedtate  parties,  the  payee  and 
drawer,  and  the  further  answer  alleges  that 
the  note  was  d^vered  upon  condition  that  it 
was  to  become  effective  only  if  WIngo  de- 
clined to  ratify  the  transfer  ot  his  intereet  In 
the  leasing  partnership,  wMcb  Lieonard  had 
undertaken  to  make  to  Sayre,  Tbe  ocAe  mat- 
ter then  is  whether  the  delivery  of  the  note 
waa  attended  by  a  ctmdition  which  it  fulfilled 
would  defeat  its  wforcement  That  the  al- 
l^tions  of  the  further  answer,  tf  established 
by  competent!  proof,  constituted  a  complete 
defense,  such  as  the  statute  contonirfates, 
seems  certain.  Whether  the  note  was  so  con- 
dltionally  d^veored  became  pur^  a  <tueatlDn 
of  fact  TtMte  was  abundai^  testimony  to 
support  the  allegatioiis  of  this  -d^eooe,  and 
although  there  was  contrary  evidence,  tbe 
spedflc  finding  of  tbe  court  that  such  wefi 
the  character  of* tbe  delivery  la  controlling 
npm  review. 

In  the  foregoiag  view  of  the  case  it  be- 
comes unnecessary  to  consider  tbe  error  as- 
signed on  the  overruling  by  tbe  county  court 
of  the  motion  to  strike  portions  of  the  amend- 
ed answer,  if  that  is  properly  h&te.  The  dis- 
trict court  not  having  passed  specifically  on 
such  motion,  the  question  raised  is  whether 
that  assignment  may  be  propwly  presented 
on  the  record  before  us  from  that  court  This 
motion  went  to  the  vital  allegations  of  con- 
ditional delivery,  and  Inasmuch  as  upon 
the  whole  record  we  hold  that  a  good  defense 
was  pleaded  and  inoved,  that  matter  need  not 
be  more  particularly  noticed. 

Tbe  Judgment  is  affirmed. 

MUSSGB,  O.  X,  and  WHITE),  J,  omwor. . 


£^D  V.  liYON. 

{Snpnne  Osnrt  of  Ooloradc   April  e,  1014.) 

AXTOanBT  AMD  ClJEIfT  ^  190*)— Attob- 
HETs'  Ian— BirroBtauiiii — FBOciEDmes. 
Where  plaintiff's  attorneys  eootracted  to 
prosecute  a  anit  for  specific  performance  for 
a  contingent  fee,  and.  after  suing  out  a  writ 
of  error  to  review  a  judgment  of  dismissal,  plain- 
tiff made  a  setUement  with  defendant  wUhout 
the  attorneys*  cousent  and  requested  that  tbe 
action  be  dismissed,  the  Supreme  Court  had  no 
jurisdiction  at  the  Instance  of  the  attorneys  to 
establish  their  lien  on  tbe  property  involved 
in  the  action  and  permit  them  to  prosecute  the 
suit  therefor ;  their  right  to  a  lieu.  If  any,  beiog 
only  enforceable  In  an  appropriate  action  insti- 
tuted by  tiiem  in  a  court  of  competent  jurisdic- 
tion. 

tBd.  Note.— ]^_r  other  cases,  see  Attorney  aad 
Oient,  Gent  Dig.  M  412-417;   Dee.  iHg.  I 

Xan^«  J 

Error  to  District  Court,  Boutt  Oonnty; 
John  T.  Shumate^  Judge. 
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Stiit  by  John  W.  Lane  against  Elbert  J. 
Lyon.  Prom  a  Judgment  for  defendant, 
plaintiff  brought  error,  which  at  plalntlfTs 
request  was  dismissed  at  bis  coat,  whereupon 
hla  attorneys  Died  a  petition  to  establish  their 
lien  for  fees  on  the  property  Involved  in  the 
action,  and  for  leave  to  prosecute  the  same 
to  Judgment  Denied. 

James  B.  Jewel,  of  Ft  Mot^an,  and  Albert 
O.  Gralg,  of  Denver,  for  plaintiff  in  error. 
Edward  C.  Stlmson  and  Page  M.  Brereton, 
both  of  Denver,  for  defendant  In  error.  A. 
M.  Gooding  and  Arthur  Jj.  Weasels,  both  of 
Steamboat  Springs,  pro  ee. 


OABBBRT,  J.  Lane  and  Lyon  entered  in- 
to a  written  contract  for  the  trade  and  sale 
of  certain  real  estate  and  pvsonal  property. 
Afterwards  Lane  oommenoed  an  action 
against  Lyon  to  enforce  the  spedflc  perform- 
ance of  this  contract  and  for  damages  and 
other  relief.  Gooding  ft  Wessels  were  Lane's 
attorneys,  and  had  a  wrltt&n  agreement  with 
him  whereby  they  were  to  receive  a  contin- 
gent fee  of  92,000  on  the  termination  of  the 
cause  in  his  fevor.  It  appears  that  this  fee 
was  to  be  paid  by  a  conveyance  of  the  real 
estate  involved.  After  the  Issues  were  Join- 
ed, defendant  moved  for  Judgment  on  the 
pleadings,  which  was  sustained  and  the  ac- 
tion dismissed.  Plaintiff,  by  his  counsel, 
Gooding  &  Wessels,  then  sued  out  a  writ 
of  error  from  this  court  and  lodged  the  rec- 
ord with  the  clerk.  After  the  writ  of  error 
was  sued  out,  Lane  and  Lyon,  witiiout  the 
knowledge  or  consent  of  Gooding  A  Weasels, 
settled  the  controversy  and  filed  a  written 
request  that  the  acUon  be  disndsaed  at  the 
cost  of  the  plaintiff.  Gooding  ft  Wess^ 
thKi  filed  a  notioe  at  attorney's  lien,  and  a 
petition  In  QUa  court  to  make  their  claim  for 
attomey'a  feel  a.  lien  on  all  the  property  in- 
volved In  the  action,  that  the  proceefflng  be 
not  diamisaed,  and  that  they  be  allowed  to 
IwoMcute  It  to  Judgment  Both  plalntlfl  and 
defendant  restst  tbia  petition,  by  motion  to 
strike  it  from  the  files.  Goo^Ung  ft  Weesds* 
claim  for  Uoi  is  predicated  upon  their  con- 
tract and  the  inovfalons  of  section  242  of  the 
BevlBed  Statutes  of  190S. 

We  do  not  deem  it  necessary  to  undertake 
to  determine  ^ttat  the  rights  of  counsel  may 
be  under  this  section,  aa,  In  our  opinion,  the 
only  question  is  whether  we  have  authority 
to  entertain  their  petition.  There  Is  no  Judg- 
ment here,  and  whatever  Gooding  ft  Wessels' 
rights  may  be  by  virtue  of  their  twntract  en- 
tered Into  with  Lane,  and  the  provtsions  of 
the  statute  to  which  we  have  referred,  must 
be  determined  in  an  appropriate  action  in- 
stituted by  them  In  a  court  of  competent  Ju- 
risdiction. We  are  without  original  Juris- 
diction to  entertain  any  such  a  proceeding. 

The  motlcoi  to  strike  the  petition  Is  sus- 


tained, wlthoQt  prejudice,  and  (he  proceed- 
ing dismissed,  at  cost  of  plaintiff  in  error. 

Motion  sustained,  and  prooeedlnc  dis- 
missed. 

MUBSm,  a  J^  and  HILU  J.,  concar. 


ANDBBSON  v.  WOODWARD. 
(Supreme  Coort  of  Colorado.    April  6,  10140 

1.  CODBTS  (I  488*)— JUBXBDIOTXOIT  OF  StAIS 
COUET— Pateht  vob  Lahp— WBOITGrUI.  Is- 
SDB— Vacation. 

Where,  pending  appeal  by  a  desert  entry- 
man  of  pobuc  land  to  the  Oommissiooer  of 
the  General  Land  Office,  and  to  the  Secretary 
of  the  Interior,  from  an  order  of  the  local  land 
office  rejecting  bis  appllcatloo,  a  patent  was  is- 
sued to  another  under  a.  homestead  entry,  the 
state  court  bad  jurisdictioD  of  a  suit  to  set  aside 
the  patent  as  wrongfully  issued. 
[Ed.  Note.— For  other  cases,  see  Ooarta.  Oent. 
}^^'  I88&-I341;  1372-187?; 
Dig.  i  489.*] 

2.  PuBUo  Lands  (|  104*)  —  PAnhrs  —  Isau- 
ANCE  pENDina  Appeals. 

Where,  nending  appeal  from  a  dec^ion  of 
the  local  land  office  rejecting  a  desert  land  en- 
try, the  land  was  patented  to  a  homestead  entry- 
inan,  the  patent  was  void  as  issued  for  land  pre- 
viously appropriated. 

[Ed.  Note.— For  other  cases,  see  Public  I^nda. 
Cent  Dig.  I  800 :  Dec  Dig.  i  104.*] 

8.  Public  Lands  (J  114*)— Disposition— la- 
.  SDANCN  op  Patent— Epfbot. 

On  the  issuance  of  a  patent  to  public  land, 
"*  *5"^^fl<*?"i^t'"  authority  and  control 
over  the  tiUe  la  terminated,  thooBi  the  issuance 
of  the  patent  was  erroneous;  and  the  authority 
of  aie  department  does  not  again  attach  nnni 
the  patent  has  been  set  aside  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent  Dig.  H  814r^;  D^Dlg.  i  114.*]* 

Appeal  from  Mocgsai  Goaaty  Gonrt;  H.  H. 
House,  Judgew 

Acdon  by  Hany  H.  Andenon  against  Q. 
A.  Woodward.  Judgment  for  defendant  and 

plalntlfl  appealed.   Beveraed  and  remanded. 

Anderson  brought  suit  In  the  county  court 
against  Woodward,  the  object  of  which  was 
to  cancel  a  patmt  to  a  designated  tract  of 
land.  In  his  complaint  plaintiff  alleged  that 
the  subject-matter  In  controveray  did  not  ex- 
ceed In  value  the  sum  of  $2,000;  that  he  had 
applied  to  the  local  land  office  at  Sterling  to 
enter  the  laud  embraced  In  the  patent  as  a 
desert  entry;  that  his  applicatlDn  was  made 
as  provided  by  the  rules  and  regulations  of 
the  governmoit  relative  to  desert  entries; 
that  the  officers  of  the  local  land  office  re- 
jected his  application  and  permitted  the  de- 
fendant to  make  a  homestead  entry  of  the 
land:  that  thereafter  he  appealed  from  this 
decision,  both  to  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of 
the  Interior;  that  the  latter  annulled,  can- 
celed, and  held  for  naught  the  rejection  by 
the  local  land  office  of  his  api^catlon  for 
desert  entry,  and  also  held  for  naught  the 
homestead  application  of  defendant  and  or- 
dered that  defendant  be  required  to  show 
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why  Us  entry  sIitfold'nDt  be  eabceled,  and 
the  application  of  plaintiff  to  make  desert 
entry  stioald  not  be  allowed;  tbat  tlUa  or>' 
der  la  in  foU  force  and  effect;  tbat  the  bear- 
ing BO  ordered  has  not  been  had.  He  fur- 
ther allied  tbat  pending  his  appeal  the  lo- 
cal land  office  peiuttted  defendant  to  make 
pretended  final  proof  by  commutation  upon 
the  land  invoWed,  and  delivered  to  defokd- 
ant  a  patent  therefor  without  notice  to 
plaintiff;  the  officials  and  defendant  well 
knowing  tbat  plaintiff's  appeal  w,aa  pending 
and  tttat  bis  rights  were  then  b^ng  adjudi- 
cated in  the  General  Land  Office  and  before 
the  Interior  D^artment  He  also  alleged 
that  his  aM>licatLou  for  desert  entry  was 
made  when  the  tract  involved  was  vacant 
^vemm^t  land  and  subject  to  desert  entry, 
and  prior  to  the  time  when  defendant  was 
permitted  to  contest  his  application. 

Tike  defendant  demurred,  upon  the  ground 
that  the  court  did  not  have  Jurisdiction  over 
the  subject-matter  of  controversy,  and  tbat 
the  complaint  did  not  state  facts  sufficient  to 
constitate  a  cause  of  action.  The  demurrer 
was  sustained,  and  i^iutlff  having  elected 
to  stand  by  his  complaint,  his  action  was 
MmmiaatUi  Plaintiff  brlugs  the  cause  here 
for  review  by  appeal. 

UcConley  &  Hlniaey,  of  Stedtng,  tw  ap- 
pellant. Taylor  ft  Pandcn^  «f  Vt  Moigan. 
for  apfi^ee. 

OABBEIET,  J.  (after  stating  the  facts  as 
aboT^.  [1]  The  court  had  Jurisdiction  of  the 
canse,  and  the  only  question  Involved  re- 
lates to  the  snffldeucy  of  the  complaint  to 
state  a  cause  of  action.  Tbe  facts  are  un- 
disputed, and  the  proposition  is  whether  on 
these  facts  the  land  department  was  author- 
ised by  law  to  issue  a  patoit  to  the  defrad- 
ant. 

[2]  It  has  treauently  been  decided  by  tbe 
Supreme  Court  of  the  United  States  that  pat- 
eats  for  lands  which  have  been  previously 
granted,  reserved  from  sale,  or  appropriated, 
are  void*  and  tbat  actions  may  be  maintained 
to  annul  such  patents.  Morton  v.  Nebraska, 
21  Wall.  660,  22  L.  Ed.  639;  Burfenning  v. 
Chicago,  St  P.  M.  &  O.  B.  Co.,  163  U.  S.  321, 
16  Sap.  Ct  1018,  41  L.  Ed.  175.  These  de- 
dslona  are  based  upon  tbe  ground  that  the 
action  of  the  officials  of  tbe  land  department 
beyond  the  scope  of  tbelr  authority  is  void. 
We  think  this  declaration  of  the.  law  is  ap- 
plicable here  The  local  land  office  had  ren- 
dered judgment,  from  which  plaintiff  appeal- 
ed to  the  Commissioner  of  the  General  Land 
Office  and  the  Secretary  of  the  Interior. 
Pending  tbe  dlq:>08itlon  of  this  appeal,  wblch 
was  aubseguently  decided  In  favor  of  plain- 
tiff, the  local  land  office  entertained  tbe  ap- 
plication of  defendant  for  patent  and  grant- 
ed him  title.  This  was  beyond  tbelr  author- 
ity, for  the  reason  that  pending  the  disposi- 
tion of  the  appeal  the  Judgment  of  the  local 


officials  stood  suspended,  and  they  were  with- 
out authority  to  entertain  the  application  of 
either  party  for  tltl& 

[I]  This  being  the  situation,  and  plaintiff 
being  a  claimant  of  the  premises,  he  may 
maintain  an  action  to  annul  the  patent  pro- 
cured by  the  defendant;  otherwise  the  action 
of  the  land  department,  which  was  without 
authority,  deprives  plaintiff  of  all  remedy. 
The  Secretary  of  tbe  Interior  ordered  a  re- 
hearing before  tiie  local  land  office.  Before 
this  order  defendant  secured  tltl^  which 
cannot  be  annulled  by  the  land  department 
for  after  Issuance  of  patent  its  authority 
and  control  over  tbe  title  has  passed.  Moore 
V.  Bobbins,  90  U.  3.  S30,  24  L.  Ed.  84&  Con- 
sequently his  only  redress  Is  In  the  courts 
to  have  the  patent  canceled,  which,  If  order- 
ed, will  place  the  parties  in  the  position  to 
have  th^r  rights  to  the  land  In  controreray 
detennlned  by  the  land  d^^artment  In  ac- 
cordance with  the  order  of  the  Secretary  of 
tbe  Interior. 

'  ThB  Judgment  of  the  county  court  Is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  overrule  the  demurrer,  and  for  further 
proceedings  according  to  law. 
Judgment  levmed  and  oanse  rtendnded. 

MUSSBB,  a  J.,  add  WHITB,  J«  concur. 


NATIONAL  SURETY  CO.  r.  SCHAFER  et  al. 
(Supreme  Court  of  Colorado.    April  6,  1914^ 

L  APPIAX,  AND  BABOB  (|  1282*)— LlABtUTT 

OH  Afpsal  Bond. 

Civ.  Code,  i  397,  provides  that  the  dls- 
misBsl  of  an  appeal  may,  by  order  of  the  court; 
be  made  without  prejnifuce  to  another  appeal  or 
writ  of  error;  but,  unleea  another  at^peal  or  sn- 
persedeas  be  taken  or  allowed  within  30  daya 
^fter  such  dismissal,  the  diamiBsal  of  an  appeil 
or  writ  of  error  shall  operate  as  au  affirmance 
of  the  trial  court's  judgment,  so  as  to  make  the 
sureties  upon  appellant's  undertaking  liable 
thereon.  Section  S88,  as  it  was  amended  hy 
LawB  1907.  p.  278  (Code  Civ.  Proc.  1908,  S  422) . 
nroTides  that,  if  toe  appeal  be  from  a  money 
judgment,  the  appeal  bond  shall  provide  that,  it 
appellant  does  not  make  payment  of  the  judg* 
ment  within  30  days  after  the  filing  of  the  re- 
mittitur from  the  Supreme  Court,  on  motion  of 
the  obligee,  judgrment  ^all  be  rendered  In  (he 
trial  court  in  his  favor  SKalnst  the  sureties  for 
the  amount  awarded  appeUaut  on  appeal.  Sec- 
tion 401  pTohlbits  a  writ  of  error  from  being 
brought  after  the  expiration  of  three  years  from 
the  rendition  of  judgment,  and  section  402  pro- 
vides that  no  such  writ  shall  operate  aa  a  snper- 
sedeas,  except  upon  order  of  the  court  or  judge, 
nor  until  a  bond  be  filed  as  in  case  of  appeal. 
Held  that,  where  an  appeal  bond  was  filed-  in 
the  circuit  court  on  February  27th,  and  the  ap- 
peal was  dismissed  on  June  3d,  and  remittitur 
issued,  and  the  record  was  entered  in  the  Su- 
preme Court  as  upon  writ  of  error  on  August 
8th,  and  a  snpersedeaa  allowed,  it  was  error  to 
render  Judgment  against  tbe  aureties  on  the  ap- 
peal bond  on  October  14th  for  the  amount  of  the 
judgment  originally  appealed  from:  liability  on 
tbe  appeal  bond  not  maturing  until  the  judg- 
ment was  aifcnied. 

[Ed.  Note.— For  other  easts,  see  Appeal  and 
B^,  Cent  Dig.  H  47K|-41^7:  Dec.  Dig.  f 
1232.*] 
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2.  Statutbs  <|  181*)  —  Conbtbdotioii  —  Be- 

SDLTB. 

In  caoe  of  doabt  aa  to  the  meanlDs  of  a 
■tatnte,  the  court  shonld  consider  the  reeolts  oi 
the  eonstmetloD  ;  it  being  presomed  that 
the  Leffislature  intended  a  reasonable  opera- 
tion of  the  Btatate. 

[E3d.  Note.— For  other  caees,  ace  Statutes, 
Cent  Dig.  {S  259,  263 ;  Dec.  Dig.  S  181.*] 

8.  Statutes  (|  183*)— Cohbtbuohok— Spibit 

OF  Statutb. 

A  matter  apparentlr  within  the  letter  of 
a  Btetnte  ia  not  deemed  within  the  statute,  un- 
ices It  appears  that  the  Legislature  so  intended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  5  281;  Dec  Dig.  S  183.*] 

4.  SiATum  (I  205*)  — CoKSTBUcnon  as  a 
Whoue. 

The  Legidatnr^B  intention  mnat  he  deduc- 
ed from  a  conatntctlon  of  the  whole  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  282;  Dec.  Dig.  S  205.*] 
6.  Statutbs  (1  184*)- Cowbtbuotion— Pdb- 

POSB. 

The  oceairion  and  necessity  of  a  statute  and 
the  mischief  to  be  remedied  should  be  consid- 
ered in  determining  the  tegislative  Intent 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cnt  Dig.  S  262 ;  Dec.  Dig.  i  184.*] 

6.  Appeal  ahd  Bbbob  (g  1231*)— Liabiutt 
on  Appeal  Bond- Application  op  Stat- 
nxi. 

Oode  Civ.  Proc  S  422,  providing  that 
if  the  appeal  be  from  a  judgment  directing  the 
pa/ment  of  money,  the  appeal  bond  shall  pro- 
vide that  If  appellant  does  not  make  payment  of 
indgment  within  30  days  after  filing  of  remittitur 
from  the  Supreme  Court,  Judgment  shall  be 
entered  in  the  trial  court  on  motion  in  favor 
of  the  obligee  in  the  bond,  against  the  sureties 
for  the  amount  of  the  Judgment  does  not  appl^ 
where  the  appeal  was  dismissed  without  prej- 
udice, but  only  where  judgment  is  expressly  af- 
firmed by  the  appellate  court,  or  its  acti<m  is 
In  effect  a  final  affirmance. 

[EMI.  Note.— For  other  cases,  see  Appeal  and 
B^,  Cent  Dig.  H  476174762;  Dec.  Dig.  f 
1281.^] 

T.  Appeal  aitd  Bbbob  Q  TM*)— Dxbicissal 
or  Appeal— DisnsBAL  WrrHour  Pbej- 

UDICE. 

Civ.  Code,  |  397.  providing  that  the  dls- 
miasal  of  an  appeal  by  order  oi  court  may  be 
made  without  prejudice  to  another  appeal,  is 
permissive,  asd  not  mandatory,  and  the  discre- 
tion of  the  Supreme  Court  to  refuse  to  enter 
such  order  is  as  absolute  as  it  was  before  the 
section  was  enacted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  1  793.*] 

ETrror  to  District  Court,  linooln  Conntf ; 
J.  W.  Sheafor,  Judge. 

Proceeding  by  Qeorge  Schafer  and  others 
against  tbe  National  Surety  Company.  Judg- 
ment for  plaintUEs,  and  defendant  brings  er- 
ror. Reversed. 

O'Donnell,  Graham  &  O'ltonnell,  of  Den- 
ver, for  plaintiff  In  error.  Henry  Trow- 
bridge, of  Denver,  for  defendants  In  error. 

SCOTT,  J.  [1]  The  defendants  in  error, 
oa  tlie  2l8t  day  of  February,  1911,  obtained 
a  judgment  in  the  district  court  of  Lincoln 
county  against  tbe  Denver  Horse  Importing 
Company  In  the  sum  of  $4,400,  and  for  costs 
of  suit   Prom  this  Judgment  an  appeal  was 


REPOKTEB  (Oolo. 

prayed  and  allowed  to  IMs  court  The  ap- 
peal bond  required  by  order  of  flu  distrlec 
oonrt  ma  filed  in  tbat  court  cm  tbe  STth  daj 
of  Febmary,  1011,  vlUi  tiie  plaintiff  In  er- 
ror, the  National  Surety  Company,  as  surety. 
June  8,  JAU,  Qpoa  a  abort  traoiaerliit.  tbe 
appeal  was  dismissed,  and  ttie  ranittltvr  ia- 
soed.  On  tbm  Stb  day  of  Angost,  Ull,  the 
record  mu  entered  here  aa  upon  error,  and 
a  snperBedeas  allowed.  After  thl*,  and  aft- 
er the  remlttltnr  bad  been  lodged  In  the  dis- 
trict court,  and  on  0ie  Utb  day  of  October, 
1911,  upon  motion  of  the  defendants  in  er- 
ror here,  tiie  district  court  rendered  Judg- 
ment upon  the  appeal  bond  in  tbe  sum  of 
$4,780.76,  being  the  amount  of  the  said  judg- 
ment theretofore  rendered,  together  with 
Interest  and  costs.  The  plaintitf  In  error 
was  duly  notlQed  of  such  motion,  and  was 
present  by  counsel  In  court,  and  objected  to 
the  rendition  of  sudi  Judgment  Tbe  objec- 
tion urged  was  that,  under  the  state  of  facts 
presented,  tbe  court  was  without  Jnrlsdlo- 
tlon  to  enter  the  Judgment  at  that  time. 
Section  397  of  the  Civil  Code  provides:  '"nie 
dismissal  of  an  appeal  may,  by  order  of  the 
court,  be  made  without  prejudice  to  another 
appeal  or  writ  of  error ;  but  unless  another 
appeal  or  supersedeas  be  tafcen  or  allowed 
within  thirty  days  after  such  dlamissal,  tb* 
dismissal  of  an  anwal  or  writ  of  error  shall 
operate  as  an  affirmance  of  the  Judgment  of 
tbe  trial  court,  so  as  to  make  the  sureties 
upon  tbe  undertaking  given  by  the  appel- 
lant or  plaintUr  in  error,  liable  on  soCb  un- 
dertaking." 

By  the  act  of  1907  section  388  of  tho  ClvU 
Code  (now  section  422  of  Code  of  190S) 
y/a.s  amended  so  as  to  include  the  follow- 
ing provision :  "If  the  appeal  be  from  a 
Judgment  or  decree  dlrectli^  the  payment 
of  money,  the  appeal  bond  shall  also  pro- 
vide that  if  the  appellant  does  not  make  pay- 
ment of  said  judgment  or  decree  and  the 
Interest  and  costs  within  thirty  days  after 
the  filing  of  the  remittitur  from  the  Supreme 
Court  in  the  court  from  which  the  appeal  is 
taken,  on  motion  of  the  obligee  In  said  bond. 
Judgment  shall  be  entered  In  the  court  from 
which  tbe  appeal  is  taken,  in  his  favor, 
against  the  sureties  for  such  amount  as  may 
be  awarded  against  the  appellant  on  appeal. 
No  execution  shall  Issue,  on  such  Judgment 
against  tbe  sureties,  however,  until  a  writ 
of  scire  facias  shall  issue  and  be  served  on 
such  sureties,  in  the  manner  in  which  sum- 
mons may  be  served,  requiring  them  to  show 
cause  before  the  court,  by  a  day  to  be  there- 
in named,  not  less  than  five  days  after  thc^ 
service  of  said  writ,  why  execution  should 
not  be  Issued  against  them,  and  no  appeal 
by  said  sureties  from  the  Judgment  of  the 
court  thereon  ^all  lie." 

Section  401  of  the  Civil  Oode  provides  that 
a  writ  of  error  shall  not  be  brought  after 
the  e^?lration  of  three  years  from  tbe  rendi- 
tion of  tbe  Judgment  complained  ot.  Section 
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402  proTldea  that  no  writ  of  error  aball  op- 
erate aa  a  anpersecteaa,  except,  upon  order 
of  the  cotnt  or  judge,  the  writ  be  made  a 
supersedeas,  not  until  a  bond  be  filed  as  In 
case  of  appeals.  Tbese  sections  of  tbe  stat- 
ute were  In  efCect  at  the  time,  and  are  con- 
trolling In  tbls  case.  Tbe  contention  of  the 
plalntur  In  error  is,  in  snbstance,  that  seo> 
tlon  807,  when  construed  in  oonaection  with 
other  sections  of  the  Oode  related  thereto, 
must  be  oonstmed  as  Intending  that,  when 
an  aiq)eal  has  been  dlamlised  and  a  new  ob- 
ligation fw  the  judgment  entered  into  uiwd 
order  granttng  a  supersedeas  within  30  d^s 
after  the  dismissal,  the  surety  upon  the  new 
bond  thus  given  lAiall  be  llatde ;  bnt  that,  If 
more  than  90  day^  elapse,  as  in  this  case, 
iMtween  tbe  time  of  dismissal  and  that  of 
giving  the  sapersedeas  bond,  tiien  the  appeal 
bond  sliaU  remain  eflectivie,  and.  In  such 
evoit,  the  holder  of  the  jadgment  can,  If  the 
Judgment  be  finally  affirmed,  have  recourse 
npon  either  or  both  sets  of  sureties,  being  re- 
stricted to  one  satisfaction  of  the  judgment 
That  is  to  say,  that,  while  the  defendant  in 
error  Is  liable  npon  its  appeal  bond,  such  lia- 
bility doe«  not  mature  until  the  Judgment  Is 
affirmed,  admlttli«,  however,  that  If  the 
writ  of  error  had  not  been  miwle  a  siqwrse- 
'deaa,  the  UabllitytqKm  the s^peal  bond  would 
immediately  accrue. 

On  the  other  hand,  as  we  understand  It, 
tbe  defoidants  in  error  contend  that,  Inas- 
mn(±  as  the  supersedeas  was  not  allowed 
until  more  than  80  days  had  elapsed  from 
the  date  of  dismissal,  tbe  dismissal  acted  as 
an  affirmance  of  the  judgment  and  that  they 
are  entitled  to  Immediate  Jadgment  on  the 
bond,  and  to  execution  theretm,  regardless  ctf 
the  fate  of  tbe  Judgment  in  this  eonrt  This 
was  the  view  of  the  district  court  The  ones* 
tlon  here  presented  has  not  been  determined 
by  tills  court  AH  cases  involving  tbe  rlglits 
of  Judgment  creditors  under  sectlfm  807  of : 
the  Code  of  Civil  Procedure,  in  so  far  as 
hitherto  detormined,  have  involved  an  ap- 
peal iMmd  wher^  the  appeal  had  for  some 
reason  been  dismissed,  and  wherein  this 
court  has  not  again  assumed  Jurlsdictl«a  ^ 
a  new  appeal,  or  by  writ  of  err«,  either 
within  or  after  80  days  from  the  date  .of  dis- 
missal. In  the  case  at  bar,  after  tbe  appeal 
had  bem  dismissed,  this  court  had  again  as- 
sumed jurisdiction  by  the  issuance  of  its 
writ  of  error,  and  had  superseded  the  Ju^- 
ment  for  which  the  appeal  iMmd  had  be^ 
given,  though  not  vrlthlu  the  30  days  provided 
by  tbe  statute.  It  must  be  conceded  that  the 
statutes  allowing  writs  of  error  to  be  brought 
within  three  years  from  the  date  of  judg- 
ment the  causing  of  such  writs  to  act  as  su- 
persedeas, together  with  the  power  given  to 
this  court  to  re-enter  dismissed  appeal  cases 
as  on  error,  are  all  efCectlre  In  this  particu- 
lar case,  and  must  be  construed  together  and 
in  connection  with  the  other  stetutes  under 
consideration.    The  power  of  the  court  to 


suspend  the  execution  of  the  original  Judg- 
ment, by  granting  the  supersedeas  in  this 
case,  cannot  be  questtoned,  and  that  case  la 
before  us  for  review  and  flioal  determination, 
as  in  any  other  case  on  error  whereiu  the 
judgment  has  been  superseded.  It  cannot 
be  said  that  this  power  and  authority  was 
Intended  to  be  limited  by  the  provisions  of 
section  397  of  the  Civil  Code.  Then  the  judg- 
ment to  satisfy  which  the  appeal  bond  in- 
volved in  this  action  was  given,  Is  suspended 
by  this  court  pending  review  and  determina- 
tion, and  as  effectively  so  as  if  the  former 
at^»eal  had  never  been  taken. 

[2-4]  It  is  a  rule  of  stetutory  construction, 
approved  by  tbe  appellate  courts  of  this 
state,  that  where  there  Is  ground  for  dispute 
as  to  the  Intent  of  the  Legislature  and  mean- 
ing of  the  stetutes,  we  should  consider  the 
results  of  any  such  construction,  and  it  is 
always  presumed  that  the  Legislature,  in  the 
enactment  of  a  sUtute,  seeks  to  obtain  rea- 
sonable resulte  and  practical  objects;  fnr- 
thw,  that  it  is  always  true  that  a  thing  ap- 
parently  within  the  letter  of  the  act  Is  not 
within  the  stetute,  unless  It  be  likewise  with- 
in the  evident  Intention  of  the  Legislature; 
that  an  intention  must  always  be  deduced 
from  a  construction  of  the  whole  and  every 
part  of  the  stetute. 

[B]  The  occasion  and  necessity  of  the  law 
and  tbe  mlBcfalef  to  be  remedied  and  the  ob- 
ject in  view  are  always  to  be  taJtea.  into  ac- 
count In  determining  Uie  intention.  It  can- 
not be  assumed  that  th^  Leglalatare  intended 
to  impose  farcical  proceedings  upon  this 
court  or  upon  litigants,  particularly  where 
these  may  result  in  great  injustice;  for  this 
might  well  be  the  result  In  this  case.  The 
Legislature  has  conferred  the  unequivocal 
right  upon  the  Horse  Importing  Company  to 
have  tbe  Judgment  against  it  reviewed  and 
determined  by  this  court;  and,  before  the 
present  Judgment  Mpon  the  appeal  bond  was 
rendered,  that  company  had  In  a  lawful  way 
elected  to  exercise  that  right,  and  the  court 
had  assumed  the  burden  imposed  by  the  stat- 
ute to  determine  the  rights  of  tbe  parties. 
The  whole  matter  was  therefore,  at  the  time, 
pending  in  this  court  with  tbe  rights  of  the 
Judgment  creditors  duly  safeguarded  by  the 
supersedeas  bond,  as  provided  by  the  statute. 
Then,  If  this  court  shall  find  its  duty  to  be 
to  reverse  and  vacate  the  Judgment  which 
the  appeal  bond  was  given  to  protect  the  ap- 
peal bend  and  the  supersedeas  bond,  by  their 
very  teems,  have  served  their  purpose,  and 
there  can  be  no  longer  a  liability  thereunder. 
In  such  a  case,  can  it  be  said  that  the  Legis- 
lature intended  that  the  surety  should  pay 
the  judgment  regardless  of  its  fate  in  this 
court?  Such  would  be  the  limit  In  absurd- 
ity. 

It  is  well  to  consider  tbe  relation  of  an 
appeal  or  a  supersedeas  bond  to  the  judg- 
ment suspended  by  either,  or,  as  in  this  case, 
both  of  them.   In  the  case  of  Bockwell  v. 


Digitized  by  Google 


203 


140  PACIFIC  BBPOBTEB 


District  Court,  17  Colo.  118,  29  Pac  454,  81 
Am.  St.  Rep.  265,  It  was  said:  "An  a]^>eal 
bond  is  In  no  sense  a  sabstltnte  for  the  judg- 
ment appealed  from.  It  operates  to  suspend 
the  enforcenient  of  the  judgment  for  a  limit* 
ed  time ;  bnt  It  does  not  take  the  place  of  nor 
nullify  the  judgment  On  the  contrary,  not- 
withstanding the  appeal  bond,  (lie  Judgment 
may  be  affirmed,  and  thus  all  barriers  to  Its 
enforcement  may  be  removed.  In  tbAt  case 
does  the  appeal  bond  become  Toid  and  with- 
out force  or  effect?  Clearly  not;  It  then  be- 
comes for  the  first  time  an  arailable  security 
for  the  payment  of  the  Judgment  While  the 
enforcement  of  the  judgment  Is  suspended  by 
the  appeal,  the  bond  is  but  a  contingent  se- 
curity, and  appellee  can  have  no  remedy  up- 
on It  It  is  only  when  the  original  judgment 
becomes  enforceable  by  affirmance,  or  by  the 
failure  of  tlie  appeal,  that  aiH>ellee  can  re- 
sort to  his  action  npon  the  bond.  I^us  it 
is  at^rent  that  the  appeal  bond  is  not  a 
substitute  for  the  original  judgment  Its 
vitality  d^nde  upon  Hie  survival  of  the 
judgment  Its  fate  Is  inseparably  linked 
with  the  judgment  If  the  judgment  be  re- 
versed, the  obligation  of  the  appeal  bond  be- 
comes void;  if  the  judgment  be  affirmed,  the 
obligation  remains  In  full  force  and  effect 
Such,  In  substance,  Is  the  language,  such  Is 
the  1^1  tenor  and  effect  of  the  bond." 

Surely  the  judgment  creditors,  by  reason 
of  the  supersedeas  and  action  pending  In 
this  court,  could  not  |iave  enforced  the  exe- 
cution of  the  former  judgment  at  the  time 
the  court  allowed  flie  judgment  on  the  appeal 
bond.  It  would  be  a  singular  state  of  the 
law,  and  contrary  to  every  sense  of  reason 
and  Justice,  that  judgment  and  execution  on 
the  appeal  bond  might  be  allowed  at  a  time 
when  the  judgment  itself  was  superseded, 
for,  as  this  court  has  declared  In  Rockwell 
v.  District  Court  supra,  while  the  enforce- 
ment of  the  judgment  is  suspended  by  tiie 
appeal,  the  bond  is  but  a  contingent  security, 
and  appellees  can  have  no  remedy  upon  It. 
The  defendants  In  error  claim,  and  can 
claim,  only  under  section  397  of  the  Civil 
Code.  This  section  clearly  creates  nothing 
greater  tban  a  liability,  the  enforcement  of 
which  must  be  by  action  at  law,  as  in  case 
of  other  liability.  This  section  does  not  au- 
thorize the  judgment  and  execution  against 
the  sureties  on  the  bond  In  the  main  case,  as 
In  case  of  final  determination  by  this  court 
The  language  of  this  section  Is  that  the  dis- 
missal of  an  appeal  or  writ  of  error  shall 
operate  as  an  affirmance  of  tlie  Judgment  so 
as  to  make  the  sureties  upon  the  undertak- 
ing given  by  the  aK>ellant  or. plaintiff  in  er- 
ror liable  on  such  undertaking,  not  to  author- 
ize the  lower  coiurt  to  render  Judgment  and 
IsBiie  eKecntl<m  upon  motion  as  was  done 
here  The  section  Is  clearly  intended  to  per- 
mit the  dismissal  of  the  appeal  without  prej- 
udice, and  to  fix  the  liabUlty  of  the  sureties 
in  certain  cues  and  at  A  particular  tlm^ 


and  thm  can  be  no  aariom  Question  bnt  that 
the  idalntur  In  error  is  liable  upon  the  bond 
upon  whidi  the  Judgment  in  this  case  was 
ordered;  bnt  such  llabUity  la  a  conttngwit 
one,  and  may  become  ^EectlTC  only  In  caae 
of  the  affirmance  by  this  court  of  the  Judg- 
ment pending,  or  where  the  dismissal  la 
equivalent  to  a  flnal  dLsposltloiL  of  the  case^ 
The  defendants  la  «rror  have  cited,  to  sus- 
tain tbelr  contentlMi,  the  following  cases: 
McMicbael  v.  Groves,  14  Coio.  640,  23  Paa 
1006 ;  liong  v.  Sullivan,  21  Colo.  109.  40  Pa& 
369;  Mueller  v.  Kelly,  8  Colo.  Aw  52T,  47 
Pac.  72 ;  Wilson  v.  WeUdi.  8  Colo.  A.pp.  210, 
46  Pac.  106;  Calibreatta  v.  Coyne,  48  Colo. 
199,  109  Paa  4S8;  abanaon  v.  Dodge,  18 
Colo.  164,  32  Pac.  61;  BockweU  v.  District 
Court  17  Colo.  118,  28  Pac.  454.  31  Am.  St 
Bep.  266.  We  have  carefully  considwed  all 
these  oases,  bnt  find  nothing  in  coDfii<^  wttb 
the  oonclnslon  we  have  reached  in  this  case. 
The  toior  of  them  may  be  atomized  in  the 
statement  In  the  oplnloa  of  Mr.  Justice  El- 
liott in  RodtweU  v.  District  Court,  sm>ra: 
"In  case  of  a  breach  of  the  oondltlfm  of  the 
bond,  the  statute  authorises  the  obligee  to 
mafntoM  m  ocMon  thereon— not  merely  to 
bring  an  action,  bat  to  maintnin  it— that  la, 
to  recover  Judgment  mion  It"  In  otber 
worda,  these  cases  simply  cMifirm  the  stat- 
ute in  fixing  the  liability  of  the  surety.  If  a, 
new  appeal  or  writ  of  error  is  not  prosecuted 
within  80  days  after  the  dismissal  <tf  the 
firat  appesL 

Clearly  It  was  not  intended  by  this  court 
to  say  that  the  liablUty  should  be  enforced 
while  the  Judgment  Itself  was  suspended  by 
this  court  pending  a  review  and  determlua> 
Hon;  for  to  so  c(Hidude  would  be  to  doiy 
the  aggrieved  party  the  right  to  pursue  his 
ronedy  allowed  by  the  stetute,  and  to  doiy 
to  this  court  the  power  to  reenter  on  «nor 
appealed  cases,  whldi  right  carries  with  It 
the  duty  to  fully  consider  ai^  determine  Uie 
same  To  Impose  sadi  a  burden  on  sureties 
to  an  appeal  bond  is  clearly  such  an  injustice 
as  was  never  contemplated  by  the  statute. 
It  Is  tme  that  in  the  caae  of  McMlcfaael  ¥. 
Oroves,  supra,  there  is  language  used  in  the 
opinion- which  would  seem  to  indicate  the 
omtrary  of  the  view  herein  expressed,  but 
the  question  we  are  considering  was  not  In- 
volved In  that  case,  and  such  Ifinguage  must 
therefore  be  regarded  as  mere  obiter  dictum. 
That  case  was  one  where  the  appeal  was  dis- 
missed, but  without  an  order  that  the  same 
should  be  without  prejudice.  The  qnestttm 
was  upon  a  motion  to  dismiss  a  writ  of 
ror,  allowed  after  the  expiration  of  SO  days 
after  the  dismissal  of  the  appealed  case,  and 
the  court  held  that  the  writ  should  be  dls> 
missed,  bnt  for  the  sole  rowon  that  the  ap- 
peal, having  been  dismissed  without  0ie  sav- 
ing clause,  was  a  final  dlqposltton  of  the 
case.  This  was  the  only  question  before  the 
court  It  was,  however,  In  that  case  dto- 
tlncOy  held  that,  U  the  appeal  liad  been 
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dismissed  Mttiont  prejAfllce^  Ihe  writ  of 
ror  might  be  allowed  at  any  time  within 
three  years  from  the  rendition  of  the  judg* 
ment. 

[I]  We  are  of  the  opinion  tliat  the  iwoce- 
dare  under  section  422,  Rev.  St  1908,  is  not 
applicable  and  was  not  Intended  to  apidy 
tn  the  case  of  an  appeal  bond,  la  irtildli  the 
appeal  has  been  dismissed  wlthoat  preJndlce, 
but  only  In  a  case  where  the  Jadgment  has 
been  expressly  affirmed  the  appellate 
oonrt,  or  where  the  action  of  the  ooart  is, 
in  effect,  a  final  affirmance  of  the  Judgment, 
as  in  the  catie  of  Rockwell  t.  District  Oourt, 
snpra,  where  the  order  of  dismissal  was  not 
without  prejudice,  and,  by  reason  of  whidi, 
a  writ  of  error  conid  not  thereafter  lie  This 
is  made  manifest  by  Qxe  last  clause  of  said 
section,  wherein  an  appeal  from  such  Jodg- 
ment  by  the  sureties  Is  prohibited. 

[7]  The  right  of  the  appelate  court,  under 
section  397  of  the  CItU  Oode,  to  dismiss  an 
appeal  without'  prejudice  la  permissive,  and 
not  mandatory,  and  the  power  of  this  court, 
in  its  discretion,  to  decline  to  enter  such  an 
order  Is  as  absolute  as  before  the  enactment 
of  the.  statute  Prior  to  the  enactment  of  this 
section  of  the  OItU  Gode,  the  dismissal  of  a 
writ  of  error  or  an  appeal,  without  express 
affirmance  of  the  Judgment,  operated  abso> 
lately,  regardlesB  of  the  groond  relied  on,  as 
a  nonsoit  in  the  former  instancy  and  as  a 
dlsoontinnance  of,  the  partlciilar  appellate 
proceeding  In  the  latter.  McMichaei  t. 
OroTea,  14  C<do.  640,  23  Pac.  1000;  Vreaa  t. 
EOffdbrecbt,  8  Colo.  877;  Ifonti  v.  Bishop, 
3  Goto.  006.  Bat  said  section  397  the  ap- 
pellate court  was  tfnpowered,  by  <»der  duly 
ent^ed,  to  permit  another  app^  or  writ  of 
error,  eltbar  of  which,  when  duly  perf<ected, 
mast  be  bdd  to  stay  execution  of  tlie  Jndc- 
ment  aa  cffectnally  as  In  case  of  the  original 
appeal. 

Ihe  viewu  herein  expressed  would  seem  to 
reaaoDably  protect  all  jiarties  In  interest,  and 
to  give  to  each  of  the  sections  of  the  statute 
considered  an  effective  and  harmonious  pur- 
pose. We  must  not  be  understood  as  hold- 
ing that.  If  at  the  dme  of  the  issuance  of  an 
executton  to  oiforce  a  Judgment  upon  ui  ap- 
peal bond  the  Judgment  appealed  from  has 
not  been  snspttided  order  of  this  court, 
that  Judgment  may  not  be  rendered,  or  that 
execDtlon  may  not  isane;  but,  rather,  that 
In  a  case  where  the  Judgment  has  been  sus- 
peoded  by  the  q^late  court,  executton  must 
not  go  ai^nst  the  sureties  on  the  appeal  bond 
until  Che  Judgment  has  become  final,  by  ac- 
ti<Hi  of  thta  court ;  and,  wh«i  such  action  is 
had,  then  the  Jodgmeut  creditor  may  rely  on 
dther  the  appeal  bond  or  the  supersedeas 
bond,  or  boOi.  bat  limited  to  the  extent  of 
the  Judgment 

Tbe  Judgment  ia  reversed. 

tCUSeOIB,  a  J.,  and  aABBERT,  J.,  concur. 


HABBISON  V.  PEOPLB  ex  rd.  WHAILBT, 
DIst  Atty..  et  aL 

(8upf«me  Oourt  of  Colorado.    April  0,  1914.) 

1.  BVIDBHOK  (S  883*>-AiaCHDlfKNT  10  OoH- 

STITUXXOH— FauiA  Facm  Valioitt. 

As  by  legislatlTe  enactment  Mills'  Anno- 
tated Statutes  of  1801  and  of  1912  have  been 
made  prima  facto  eridsnc^  in  all  courts,  of  the 

originals,  and  aa  both  the  General  Statutes  of 
18^  and  the  Revised  Statutes  of  IOCS  were 
required  to  contain  the  Ooostitution  and  ail 
laws  of  the  state,  a  constitutional  amendment 
contained  in  the  several  statutes  may  be  accept- 
ed as  prima  fade  valid,  though  It  did  not  ap- 
pear la  other  autbocizea  stacutes,  and  the  cer- 
tification of  the  General  BUtutes  of  1883  was 
defective,  and  the  records  of  the  secretary  of 
state  were  insuffident  to  diow  its  adoption. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  M  1660-1677;   Dec  Dig.  8  388.*] 

2.  Etidsncb  <{  388*)— BartsKO  Statutts— 
PuiiU  Fagib  Vauditt. 

Legislative  Miactme&ts,  declaring  that  Milli^ 
Annotated  Statutes  of  0801  and  of  1912  shall 
be  prima  fade  evidence  in  all  courts  of  the  orig- 
inals, extends  to  tiie  state  Constitution  contain- 
ed thendn. 

[Bd.  Note.~For  other  Gvidence, 
Cent  Dig.  U  1660-1677 ;  Dec  Dig.  |  383.*J 
8.  SVIUBNCB    (i    ^*>~BXVISXD  STAIUTBB— 

Vamditt. 

A  note  reciting  that  there  was  no  record 
fltf  a  vote  showing  its  adoption  whidi  followed 
the  amendmeut  1878  to  Const  art  6,  S  29, 
found  in  the  Bevised  SUtutes  of  1008,  does  not 
destroy  the  prima  facie  presumption  of  validity 
arising  because  of  the  presence  of  the  artide 
in  the  statots,  which  by  law  the  sscretafy  of 
state  was  rSQuired  conpara.  witb  the  orlg- 
inala  and  to  certify  aa  correct 

[Ed.  24'ote.— For .  other  *  eases,  ass  BMdence, 
Cent  Dig.  H  1030-1977;  De&  Dig.  |  883.*] 

4.  EviDENoe  (jj  28,  52*)— Jxtdiciai.  Notice. 

The  courts  wiU  take  Judicial  notice  of  a 
law  and  will  not  even  accept  the  admisMon  of 
parties  that  a  snppoasd  lav  1>  iaraUd  w  their 
agrement  as  to  ucts  rendering  It  so> 
_[Ed.  Note.— ITor  other  cases,  see  Evidence, 
Gent  Dig.  ft  86,  86,  48;  D^&Dlg.  ftls.  52.*] 

5.  EVIDKKCE  (I  61*)— JUDICZAL  NoTICK— MoDC 

or  ABCERTAiNina  Facts  to  na  Notiokd. 
Amendment  of  1878  to  Goust  art  6,  |  29, 
appnred  in  son*  of  the  anthoriEed  statutes  but 
not  in  others,  and  there  was  no  record  in  the 
office  of  the  secretary  of  state  showing  its  adop- 
tion. Held  that,  while  the  Supreme  Court  takes 
Judldal  notioe  of  all  lawa^  it  may  investigate 
the  facts  to  refresh  its  judicial  recollection; 
and  hence,  where  replies  to  inguirieB  to  the 
several  county  clerks  showed  that  they  had  on 
file  abstracts  showing  the  adoption  of  the  amend- 
moit,  Uie  Supreme  Court  may  take  judicial  no- 
tice of  its  adoption,  in  view  of  the  fact  that  it 
was  acquiesced  in  and  treated  as  valid  short- 
ly after  the  time  of  its  supposed  adoption. 

[Ed.  Note.— For  other  cases,  see  BMdeno^ 
Cent  Dig.  I  72 ;  Dec.  Dig.  S  61.*] 

6.  nviDBNOI  (8  61*)— JlTDICZAL  NOTIOB. 

While  the  courts  may  inveat^ate  the  facts 
concerning  the  adoption  of  a  law,  they  may  ac- 
cept a  certificate  of  some  officer  showing  its 
adoption,  where  it  is  suffident  to  convince  the 
Judldal  mind. 

[Ed.  Note.— For  otlwr  cases,  see  Evidence, 
Gent  Dig.  I  72;  Dec  Dig.  |  61.*] 

En  Banc  Ekrror  to  District  Court,  Lake 
County;  Ghas.  Gavender,  Jodge. 
Aetkm  by  the  £eople^  on  the  ration  «C 
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Barney  I*  Whatiey,  District  Attorney, 
against  William  H.  Harrison  and  John  P. 
Allan.  There  was  a  Judgmmt  for  the  last- 
named  defudant  ancl  the  flmt  brines  emr. 
Affirmed. 

John  A.  Bwlns  and  Fraser  Arnold,  both 
of  Dearer,  for  plaintiff  In  error.  Jos.  W. 
Olarke,  of  Xiradvllle^  for  defmdant  In  error 
Allan. 

WHITE,  3.  The  question  InTolved  In  this 
suit  la  whether  William  H.  Harrison  or 
John  P.  Allan  Is  entitled  to  the  office  of 
Judge  of  the  county  court  of  Lake  county. 
The  suit  was  Instituted  In  the  district  court, 
upon  the  relation  of  the  district  attorney, 
against  Harrison  and  Allan,  each  of  whom 
claimed  to  be  entitled  to  the  office.  The 
judgment  was  in  favor  of  Allan,  and  Har- 
rison brings  the  cause  here  for  rerlew. 

At  the  general  election  In  November,  1908, 
Harrison  was  elected  to  the  office  for  the 
four-year  term  commencing  January  32, 1000, 
and  thereafter,  in  due  time,  qualified  and  en- 
tered upon  the  discharge  of  the  duties  there- 
of, and  so  conttnned  until  the  Judgment  of 
ouster  here  under  review.  At  the  general 
election  In  November,  1012,  one  Duncan  J. 
McLean  was  elected  to  the  office  for  the  fonr- 
year  term,  commencing  January  14,  191S. 
He,  however,  died  on  January  2d,  without 
having  filed  a  txmd  or  taken  the  oath  of  of- 
fice. When  the  term  for  ^rtitch  be  was  elect- 
ed arrived,  the  board  of  county  commission- 
ers, by  resolution,  declared  a  vacancy  to  ex- 
ist, and  appointed  Jtjbn  P.  Allah  to  fill  the 
same,  who  therenpm  <to&lified  and  demanded 
the  office. 

It  is  claimed  by  Harrtatm  that  (original) 
section  20  of  article  6  of  the  Constitution,  as 
adopted  in  1876,  is  now  In  force,  and  by  vir- 
tue thereof  the  vacancy  in  the  unexpired 
term,  occasioned  by  reason  of  McLean's  fail- 
ure to  qualify,  could  be  filled  only  by  an 
election,  and,  being  the  Incumbent  of  the  of- 
fice, he  was  entiUed  to  hold  over,  under  the 
proviaiims  of  section  1,  article  12,  of  the  Con- 
stitution. Allan  contends  that  section  20  of 
article  0  of  the  Constitution,  as  adopted  in 
1876,  was  amended  at  the  general  election  in 
1878,  as  proposed  by  chapter  17  of  the  Gen- 
eral Laws  of  1877,  p.  132,  and  Is,  as  that 
section  now  appears,  In  the  body  of  the  Con- 
stitution, In  General  Laws  1883,  Mills'  Ann. 
Stat  1891,  Rev.  Stat  1008,  and  Mills'  Ann. 
Stat  1012. 

It  Is  conceded  that.  If  the  proposed  amend- 
ment Is  in  fact  a  part  of  the  Constitution, 
the  Judgment  in  favor  of  Allan  Is  right; 
otherwise  it  is  wrong.  The  amendment  was 
proposed  nnder  the  provisions  of  section  2 
of  article  19  of  the  Constitution,  as  adopted 
in  1876.  The  section  required  the  secretary 
of  state  to  publish  the  amendment  in  full 
in  at  least  one  newspaper  In  each  county  (if 
Bucb  th»«  be)  for  three  mtHitha  previous  to 
Qie  next  genual  electl(m  for  monbera  to  fhe 
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General  Assembly.  It  also  dedared  that  '^t 
said  election  the  said  amatdment  or  amend- 
ments shall  be  nduoitted  to  the  qnalifled 
electors  of  the  state  for  tb^r  approval  or  re- 
jection, and  such  as  are  approved  by  a  ma- 
jority of  those  voting  thowm,  shall  become 
part  of  this  Constitatton."  The  G(Hi8tltatl<m 
waa  allait  as  to  tlie  procedure  In  snbmittlnx 
proposed  amendmeMi  to  a  vote  of  the  qoali- 
fied  etoctora  and  aaoertainlng  the  reaolt  of 
sncii  vote.  The  act  pn^oslng  the  amendment, 
however,  made  provision  thwefor.  Section 
2  required  the  elector  to  deposit  In  the  bal- 
lot box  a  ticket  whereon  shonld  be  written 
or  printed  "For  the  amendments  or  the 
words  "Against  the  amendment"  And  eec- 
tlon  3  declared  that  the  votes  cast  for  the 
adoption  or  rejection  of  tbe  ammdment  shonld 
"be  canvassed,  and  the  reeolt  detnmined  in 
tbe  mannor  provided  by  tbe  laws  of  the 
state,  for  the  canvass  of  votes  for  repreeen- 
tativesi  In  Congress."  At  that  time  t3w 
mode  of  procedure  in  that  regard  waa  pre- 
scribed by  chapter  30  of  the  G^teral  Iaws 
of  1877.  From  a  consideration  of  these  pro- 
visions, it  is  disclosed  that  an  abstract  of  the 
votes  cast  &nd  the  result  thereot  in  each 
county  was  required  to  be  made^  filed,  and 
recorded  In  a  book  kept  for  that  purpose  In 
the  office  of  such  county  clerk  and  a  certified 
copy  delivered  or  transmitted  to  the  office  of 
the  secretory  of  stete  for  the  state  board  of 
canvassers  (sections  53,  54,  S6,  c.  30, 
Gen.  Laws  1877) ;  that  ^m  such  certified 
copies  of  the  abstracts  of  votes  cast  in  (he 
different  counties,  the  state  board  of  can- 
vassers were  required  to  ascertain  and  de- 
termine the  result  of  the  election,  and  make 
stetement  thereof,  and  of  the  whole  number 
of  votes  cast  at  sudi  election  on  tbe  proposi- 
tion In  question,  and  to  certify  and  deliver 
tbe  same  to  the  secretary  of  state,  who  was 
required  to  record  it  in  a  book  kept  for  that 
purpose  and  to  cause  a  copy  of  tbe  certified 
statement  to  be  published  In  a  newspaper 
published  at  tbe  seat  of  government  (seis 
Hons  60  and  62,  c.  30,  Gen.  Laws  1877). 

[1-3]  Harrison  relied  upon  original  section 
29  of  article  6  of  the  Constitution,  and  a 
legislative  resolution  (S.  L.  1887,  p.  476), 
wherein  the  secretary  of  state  was  directed 
to  publish  with  the  laws  enacted  that  ses- 
sion all  amendments  to  the  Constitution 
adopted  since  the  original  (Tonstltutlon,  and, 
though  certain  constitutional  amendments 
are  therewith  published,  the  amendment  in 
question  Is  not,  and  no  reference  Is  made 
thereto  (S.  L.  1887,  pp.  481.  484).  He  also  In- 
troduced In  evidence  a  certificate  of  the  sec- 
retary of  state,  dated  the  etb  day  of  Feb- 
ruary, 1913,  showing  that  the  act  of  the  Gen- 
eral Assembly  proposing  the  constitutional 
amendment  in  question  was  on  file  in  the 
records  of  his  office;  and  that  after  a  care- 
ful research  of  the  records  of  that  depart- 
ment he  failed  to  find  therein  any  record  of 
the  submlsslott  of  the  am«idment  to  a  vote  of 
tbe  jfWsHt,  or  any  noord  that  tbe  several 
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conntT  cleAa  «eA1fled  atetneCs  tbo  ntes 
caat  Uiereoo  In  their  ecq>ectfve  coontlao,  oar 
that  Oie  aame  w»  cau*a8wd  or  a  eertHteato 
Qt  iltlwinliniMon  tbeneon  lanad  by  ths  otato 
boazd  oC-  camaflBBiB.  -  By  dadantlaa  ot  -8. 
U  im.  p.  281.  tfaU  MrUflciifee  ctkabUAad 
prima  fade  tto  BtmexteteaoB  of  any  Hula 
eertUlaa  to  ai  not  «xlstli«  ta  tba  noondi 
of  sndi  department  wUcb  ware,  by  law, 
qnted  to  be  kwt  or  reooided  In  that  de- 
partiuant. 

By  an  act  «C  tbfi  Omemi  AnemtOy,  ap- 
moved  FtfmaiT  38,  1B8S  (pases  S-7*  O. 
Ik  1888),  provision  waa  made  lnr  Uio  prlntins, 
Inter  alia,  of  tba  Ooastttntlon,  together  with 
all  the  general  lam  of  tba  states  and  tba 
■eoataiy  of  state  nqnlrea  to  cottfy  "to  the 
oorrectaan  of  satd  laws  and  other  matteni 
■0  printed**;  and  the  act  dedtred  that  the 
lawi  and  other  inatten  bo  i^rlntad  and  cw> 
tUM  flttall  bo  prtma  fade  erldeno*  of  tlie 
original  In  all  courts  and  trUniaals  of  this 
state.    In  the  Consdtatlon  so  printed,  boo- 
tton  20,  art  6»  appears  as  amended,  fol- 
lowed by  a  nCwenoe  to  the  legtalatlTe  wA 
propoeinK  the  amendment    Howevwr,  the 
owtiJlcate  of  the  secretary  of  state  to  the 
TOlnme  so  pnbUabed  <Oea.  Stat  1883),  though 
TBdtlns  the  title  of  the  act  antborlclng  the 
compilation,'  and  oertlflcatlon  thereto,  and 
making  the  laws  and  matters  so  certified 
prima  fade  evidence  of  the  original,  does 
not  iDdnde  the  Constitution,  but  extends  only 
to  the  general  laws  of  the  state  and  the  Gode 
of  Civil  I^rocedure.   Aa  act  of  the  Oennral 
■Assembly  (S.  h.  1007,  p.  93)  provided  for  the 
compilation,  publication,  and  distribution* 
inter  alia,  of  the  Constitutioii  and  all  the 
general  statutes  of  the  state  .of  Colorado,  in- 
duding  the  Code  of  OvU  Procedure,  in  one 
volome.  The  act  also  required  the  secretary 
of  state  to  copyright  the  publication  and  pre- 
pare a  certificate  to  the  effect  "that  the  vol- 
nme  contains  all  the  general  laws  of  the  state, 
the  Constitution  of  the  state  of  Colorado,  and 
the  Code  of  Civil  Procedure,  t^at  he  has  care- 
fully compared  the  same  with  the  original 
manuscripts,  and  that  the  compilation  and 
nrlslon  is  complete,  true,  and  conrect,"  and 
declared  that  the  laws  and  other  matters  so 
printed  and  certified  should  be  prima  fade 
evidence  of  Uie  originals  in  all  courts  and 
trlbnnals  of  this  state.   In  the  body  of  the 
Ccmstitotion  therein  printed,  the  section,  as 
amended,  appears,  followed,  however,  by  a 
note  in  small  type  that,  while  there  is  no 
record  of  a  vote  on  this  am«idment  It  la 
rappoBed  to  have  been  adopted  October  1. 
1978,  together  with  a  redtatlon  of  the  origi- 
nal section. 

It  la  conceded  that  the  certificate  of  the 
ncretaty  of  state  to  this  volume;  taken 
alon^  covers  the  section  as  amended  and 
BukM  it  prima  ihcie  a  part  of  the  Constitu- 
tion, but  it  is  Indsted  that  the  certificate 
Biut  be  read  and  considered  in  connection 
wlfli  the  explanation  contained  In  the  note, 
*nd;  vhen  so'  considered,  its  effect,  In  that 


rogftfd,  is  dflstn^ed  ttMraby;  and  that  tUa, 
WSMk  wtth  the  failure  of  a  piertona  ascre- 
taty  of  atate  to  embody  the  alleged  eonatUnr 
tlenal  amendment  in  the  Session  Ijm  of 
1887,  wbjta  obaying  the  legislative  mandate 
to  embody  thamin  all  amendments  to  the 
OonstitBtion  adopted  since  the  original  Con- 
atttntint,  ranBoves  any  pzeanmptlon  as  to  its 
validity  tlMit  night  otherwise  maintain.  In 
the  body  of  the  OwsHtntlui,  as  printed  in 
lOlW  Ann.  Stat  18»1  and  MUltf  Ann.  Stat 
1912,  appears  the  section  as  amended,  fol- 
lowed by  the  same  note  appearing,  as  here- 
inbefore stated,  after  the  section  in  Bey. 
Stat  1006.  By  hvhOative  enactments  these 
editions,  by  name,  were  made  prima  fade 
iflrldaace  ol  the  orlglnalB  in  all  court*  and 
proceedings  In  this  state.  S.  Ih  1891.  p.  867, 
as  to  the  formw  edlticm,  and  S.  U  1918,  p^ 
406,  as  to  the  latter  edition.  The  claim  is 
made,  Iwvevcr,  that  the  effect  et  these  letgr 
lalstive  enactments,  making  Che.  oontenta  of 
such  boofcs  prima  fade  evidence^  extends  no 
ltarth«  than  the  atatntoiy  law  of  the  state, 
notwithstanding  there  is  embodied  therein 
that  which  puiports  to  be  tha  Constltutiou. 
including  0ie  amendment  In  Qveation. 

Wo  do  net  concur  In  these  views.  The 
volumes  of  Mills*  Annotated  Statutes  are  d»- 
igaated  by  nam^  and  those  volumoa,  what- 
ever they  contain,  are  declared  to  be  prima 
fade  evidence  of  the  originals.  Iforeovw, 
while  the  certificate  of  the  secretary  of  state, 
to  the  General  Statutes  of  1883,  Is  ungnes- 
tlonatdy  defective,  the  pubUcatlou  of  the  vol- 
umes was  nevertheless  anthorissed  hy  legisla- 
tive authority*  and  the  Constitution  ot  the 
state  directed  to  be  published  therein;  so 
the  Instrument  found  therein  as  the  Constl- 
tntion  may  be  accepted  prima  fade  by  the 
courts  as  sndi  Instrument  notwithstanding 
the  defective  certificate.  Nor  do  we  think 
that  the  note  following  the  section  of  the 
Coiwtitution  here  In  question,  as  tbe  same 
appears  in  the  body  of  that  Inatrument  as 
found  in  B.  S.  1906;  hi  any  wise  afftets  the 
prima  Cade  durader  to  be  ascribed  to  that 
amendment  by  virtue  of  the  certificate  ot 
the  secretary  of  state.  As  a  public  official  he 
was  commanded.  Inter  alia,  to  place  the  Con- 
stitution In  that  volume  and  to  certify  there- 
to. This  was  the  extent  of  his  official  duty  . 
in  the  premises.  It  devolved  upon  1dm  to  do 
this  act  and  the  effect  tbereof  Is  not  de- 
str(Qred  because  he  set  forth  In  a  note  cei^ 
tain  matters  that  might  cast  some  doubt  upon 
the  correctness  of  his  concludona. 

[4-1]  However,  should  we  be  mistaken  In 
these  views,  It  wOuId  not  require  a  reversal 
of  this  judgment  The  facta'  here  involved 
are  facts  of  "law,"  and  may  be  noticed  Judi- 
cially, to  the  end  that  we  be  satisfied  what 
the  law  is  that  we  are  called  upoii^to  apply. 
As  said  in  Nesblt  v.  People,  19  Colo.  441,  460. 
36  Pac.  221,  224:  "Bvery  court  must  deter- 
mine for  itself  what  the  law  is  npon  a  given 
subject  whenever  it  becomes  necessary  to 
applrthesameln  the  disdiaitceof  its  Judicial 
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functions.  It  la  a  matter  of  every  day  ex- 
perience tbat  the  court  mast  decide  what  the 
common  law  Is,  and  what  the  constmctloD 
of  statutes  shall  be ;  so,  also,  the  court  most 
decide  as  to  the  existence  or  validity  of  a 
statute  whenever  the  same  Is  in  dilute;  and, 
as  a  general  rale,  the  same  principle  apidiee 
to  a  dispute  respecting  the  existence  or  non- 
existence  of  constitutional  provisions.  Sncb 
dispute  may  become  a  question  of  fact;  yet 
th(^  court  must  determine  It,  and,  In  doing 
so,  may  resort  to  other  eTldences  than  the 
session  laws  of  the  state  published  by  au- 
thority. It  may  seem  paradoxical,  but  It  Is 
nevertheless  true,  that  a  question  of  fiict 
respecting  the  ^stence  or  nonexistence  of  a 
law  is  a  question  of  law;  it  Is  a  question  to 
be  determined  by  the  court  whenever  it  arises 
In  the  course  of  litigation,  and  not  a  question 
to  be  referred  to  some  other  Wbunal  for 
decision.  Town  of  Ottawa  t.  FerldnB,  94  V. 
S.  260  [24  L.  Bd.  1S4]." 

Indeed,  we  vdU  not  acc^t  the  admission 
of  parties  that  a  supposed  law  is  Invalid,  or 
tbelr  agreement  as  to  the  existence  or  nonex- 
Ist«ice  of  fiicts  rendering  It  so.  Peckham  v. 
People,  82  Colo.  140,  76  Pac.  422;  Anderson 
V.  Grand  VaL  Irr.  Dlst  Co.,  85  Colo.  625,  85 
Pac.  813. 

Wbenerer  it  becbmetf  necessary  to  apply  the 
law  in  the  dladiarge  of  our  Judicial  func- 
tions, we  must  know  what  It  Is,  and  to  that 
end  may  resort  to  that  which  Is  proper  and 
easmtlal  to  satisfy  our  mbids  In  that  regard. 
As  Bald  in  Wlgmore  on  EMdence,  f  2S72:  "A 
court  may  be  expected  to  diq;)aise  with  evi- 
dence of  the  law  of  its  own  sovereignly,  for 
it  must  be  credited  wlQi  a  knowledge  of  It, 
or  at  least  with  the  most  competent  knowl- 
edge where  to  search  fbr  it.  No  evidence  of 
it  need  therefore  be  offered;  and  the  coun- 
Bd'B  reference  during  a  trial  to  the  text,  or 
a  copy,  of  the  statute, '  for  informing  the 
Judg^  must  be  regarded  as  a  Judicial  license 
to  eonnsel  to  employ  that  evidoice  wlildi  the 
Judge  (ante^  |  256^  would  In  theory  seek  for 
himself.*' 

If  r.  JuBtia  AOller  tersely  states  ISie  role  In 
Gardner  v.  Collector.  6  Wall.  499,  511  (18 
h.  Bd.  SOOi,  as  follows:  "We  are  of  opin- 
ion, therefore,  on  principle  as  well  as  author- 
ity, that  whenever  a  qnesUiu  arises  la  a 
court  of  law  of  the  alstence  of  a  statute^ 
or  of  the  time  when  a  statute  took  effect,  or 
of  the  precise  terms  of  a  statute,  the  Judges, 
who  are  called  upon  to  dedde  It,  have  a  right 
to  resort  to  any  source  of  information  which, 
in  Its  nature.  Is  capable  of  conveying  to  the 
Judicial  mind  a  clear  and  satisfactory  answer 
to  such  question,  always  seeing  first  for 
that  which.  In  Its  nature,  is  most  appropriate, 
unless  the  positive  law  lias  enacted  a  differ- 
ent rule." 

That  we  may  forego  our  own  Investlgatloa 
and  accept  a  certificate  of  some  officer  as  suf- 
ficient proof  of  facts  to  be  Judicially  deter- 
mined Is  well  established.   As  said  In  Wlg- 


more 00  JBMdeno^  1 1868:  'That  a  court  may 
do  this,  when  it  believes  the  result  to  be  a 
more  likely  approach  to  tmtb  than  its  own 
Investigations  could  obtain,  cannot  be  doubted. 
But  in  snch  a  ease  the  court  acta  voluntarily 
and  exercises  its  choice.  Being  charged  con- 
stitutionally with  the  exclusive  function  of 
determining  facta  in  controversy.  It  believes 
this  duty  to  be  best  carried  out  by  accept- 
ing a  certain  person's  statement  as  the  most 
satisfactory  source  of  reliance  In  reaching; 
that  determination."  And  further  In  the 
same  section:  "It  Is  one  thing  for  the  Judi- 
ciary, while  exercising  in  its  own  way  Its  con- 
stitutional powers,  to  choose  to  accept  the 
aid  of  an  official  certificate  in  reaching  Its  de- 
termination ;  but  It  Is  quite  a  different  thing 
for  the  Judiciary  to  be  forbidden  altogether 
to  exerdse  its  powers  In  a  certain  class  of 
cases.  The  Judicial  function  nnder  the  Con- 
stitution is  to  apply  the  law;  to  apply  the 
law  necessarily  involves  the  det^rmlnatton  of 
the  facts ;  and  to  determine  the  facts  neces- 
sarily Involves  the  Investlgatlou  of  evidence 
as  a  basis  for  that  determination.  To  forbid 
investigation  is  to  forbid  the  exercise  of  an 
Indestructible  Judicial  function."  This  rule 
has  long  been  recognized  In  the  courts  of  this 
Jurisdiction  by  declining  to  examine,  sua 
spont^  the  Journals  of  the  General  Assembly 
on  the  mere  assertion  of  counsel  that  an  eiv- 
roUed  bill,  whioh  has  been  duly  c^fled  'and 
^ned  by  the  proper  officers  and  deposited 
with  the  secretiuy  of  state,  is  Inva^d  because 
of  noncompliance  wlGh  some  reaulrenients  in 
its  passage,  but  requiring  the  party  seeking 
to  question  its  validity  to  present  the  facts 
upon  which  he  relies  to  the  trial  cour^  and, 
if  he  deidres  to  have  the  decision  of  that 
court  reviewed,  to  make  such  proof  a  part  of 
the  record  by  bUl  of  exceptions.  In  other 
words,  wa  have  inrariably  takoi  Judicial  no- 
tice of  bU  the  acts  of  the  General  Assembly, 
signeA.  by  the  proper  offldala,  and  found  in 
the  oiBce  of  the  secretary  of  state^  because 
they  are  prima  fade  the  law,  and  we  are 
contait  with  that  proof.  Wliosoever  con- 
t«ida  othwwise  has  the  burden  of  Informing 
us,  and,  in  doing  so,  must  follow  the  pre- 
scribed rules  by  wMch  parties  bring  matters 
before  Judicial  tribunals  for  determination. 
And  as  this  court  is  ttie  final  arbiter  as  to 
what  the  law  is,  the  rule  is  likewise  binding 
upon  inferior  Mbunals.  We  are  satisfied 
that  this  Is  Hie  true  principle  Involved,  and 
that  no  decision  of  this  court,  when  properly 
understood,  is  in  conflict  therewith.  Judicial 
notice  does  not  depend  upon  the  actual  knowl- 
edge of  the  Judges.  "Courts  notice  withonit 
proof  all.  whether  fact  or  law,  that  Is  neces- 
sarily or  Justly  to  be  Imputed  to  them,  by 
way  of  general  outfit  for  the  proper  discharge 
of  the  Judicial  function."  Thayer's  Prel.  EvI. 
p.  301.  When  facts  of  law  are  Involved,  they 
may  Investigate  and  may  refresh  their  Judi- 
cial recollections  by  resorting  to  any  means 
which  they  may  deem  safe  and  proper. 
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300;  Oardosr  t.  Colleeton  nwn. 

Tlw  validltsr  of  HiaamendiiWDt  dwaids  m>- 
on  whaaier  It  nccftrod  a-mjofitr  of  nil  tlte 
votes  cast  thereon  at  tbe  eieettch.  The  Cojs- 
sUtatkm  Itself  so  dedaxes.  Tbtrefor«  Its  t»- 
lidlty  cannot  depend  on  the  sabmmant  oante- 
rton  oC  tbe  atate  baartt  oiC  caimuMn  to 
ndne  tbe  resutt  or  of  the  failure  of  the  mo- 
rataty  of  state  to  zeeord  a  certlfl<!ate  tlmeol 
The  Totea  actuaUr  caat  aza  the  «fflectlTe  facte, 
and  tbe  carttfleete,  as  to  the  remit  of  that 
Tote^  la  efldeneB  fwly  of  aacb  facta.  Here* 
OTW,  as  the  evttfloafee  of  determloatlon  made 
b7  tiie  state  board  of  canTftssers  and  leQolred 
to  be  recorded  In  the  office  of  the  secrctair  ot 
state  was  to  be  compiled  from  the  oertifleatca 
of  tiie  serwal  cobi^  boards  of  eaMraaaecs  of 
the  TDt»8  cast,  it  woold  seem  that  tke  records, 
as  fouBd  In  the  office  of  the  several  coontr 
clerks,  would  as  lUtelr  show  tlie  truth  that 
regard  as  wonld  the  certificate  of  tbe  state 
board  of  canvasaers,  bad  one  been  made. 
The  court  would  nnquestlcmably,  in  the  first 
Instance,  look  to  the  certificate  of  the  state 
board  of  canvassers  to  ascertain  the  resDit  of 
the  TOte,  but  ^ce  there  appears  to  be  no 
reeord  as  to  what  that  board  did  In  the  prem- 
ises, if  anything,  we  have  resorts  to  the 
election  records,  returns,  and  caoTass  in  the 
offices  of  the  several  county  clerks  of  the 
state,  which  seems  to  us  the  next,  best  means 
of  adTislag  ourselves  of  the  true  fiicts  of 
law  here  Involved.  said  in  ^te  v. 

Steams,  72  Uinn.  200.  219,  220.  75  N.  W.  210, 
215:  "The  validity  of  this  law  depends  upon 
whettaw  it  received  a  naajotlty  of  all  the 
votes  cast  at  the  election,  not  on  the  subse- 
quent act  or  oniimon  of  the  state  canvassing 
board,  or  of  any  other  offioers.  For  the  pur- 
pose of  determining  this  fact,,  tbe  court  will 
take  Judicial  notice  of  the  election  records, 
returns,  and  canvass  thereof  by  the  state 
board  in  the  office  of  the  secretary  of  state, 
and,  if  necessary,  of  the  election  returns  and 
canvaas  in  tbe  offices  ot  the  several  county 
auditors  of  the  state." 

While  we  have  not  recdved  oerttfled  coptee 
of  the  vote  cast  from  the  office  of  every  coun- 
ty tilerk  of  the  counties  existing  at  the  time 
tlw  amendment  in  question  was  submitted  to 
a  vote  of  the  people,  we  have  from  many,  and 
are  convinced,  beyond  a  qnestlon  of  doubt,' 
Hint  ttie  amendmait  was  solnnltted  to  a  vote 
of  the  deotors  and  ree^ved,  for  its  adoption, 
^mcHcally  a  uBanAmoos  vote  of  those  voting 
thereon.  Wte  are  also  convinced  of  this  fact 
tj  insinn  of  early  decisloas  of  this  court  at 
a  ttme  when  the  matter  must  |mve  been  ot 
common  knowledge;  and  yet,  without  ques- 
tion, the  amendment  was  accepted  as  valid. 
■In  Pe^e  v.  Boughton,  5  Colo.  487,  400,  de- 
dded  at  the  December  term,  1S80,  involving 
the  rl^t  to  tbe  office  of  Judge  of  the  county 
court  lOf  Larimer  county  under  facts  almost 
identical  with  those  here  involved,  the  fact 


0t  adoptUn  (tf  this  constitutional  amud- 
wat  ta  statsd,  and  It  is  held  that,  by  vlrtae 
thereot  the  Constltatlon  and  the  statute  au- 
thwize  the  coimty  ecnamlsfllaneni  to  fill  a 
vacani7  in  the  office  of  county  judge  wltboat 
regard  to  the  duration  of  the  unexpired  term. 
At  file  same  term  of  this  court,  and  In  the 
same  volume  (pagea  465,  467),  in  People  v. 
BwAer,  the  fftct  of  the  anmidmwt  la  again 
stated,  and  a  portion  of  the  section,  as 
amended,  is  quoted.  Again,  In  People  v. 
Wright,  6  Goio.  92,  03,  decided  at  the  Dec^ 
ber  term.  ISSl,  this  court,  after  stating  that 
the  right  to  an  office,  as  between  the  parties 
to  that  suit,  depended  upon  the  construction 
to  be  given  to  section  20  of  article  6  of  the 
OoDstltntlon,  quotes  tbe  section  as  amended, 
and  says:  "This  section  is  an  amendment 
framed  and  submitted  by  the  Legislature,  and 
adopted  by  the  peoi^  In  lien  of  section  29, 
art.  6,  of  tbe  Constitution,  as  origtnally 
adopted."  And  In  Re  Election  of  District 
Judges,  11  Colo.  373,  37(1,  18  PaC.  282.  283,  it 
is  said:  "It  is  clear,  under  the  provisions  ot 
section  20  as  originally  adopted,  that.  In 
case  of  a  vacancy  and  an  elMtlon  to  fill  It, 
tbe  election  would  be  for  an  un^plred  term. 
Suidk  is  the  ecEpress  langpage  of  tbe  section. 
The  first  Le^slatare,  bowever,  submitted  foe 
adoption  an  amieadnieat  to  seetlDn  20  of  this 
arthde,  which  was  adopted  in  X876,"  etc. 

The  effect  at  the  jndgmoit  of  -the  k)w« 
court  waCi  to  sustatai  the  an6adBieBi;-:aikd  It  Is 
tikerefore  affirmed. 

Jndiment  affiemsL 

MUSSER,  C.  J.,  concurs  ia  the  result. 
SCOTT.  J.,  not  partlcipatli«. 


NBWSOM  V.  DB  FORD.    <No.  SSOO.)  ■ 

(Court  of  Appeals  of  Colorado.  April  13, 1014.) 

1.  Advebsb  Pobsxssion  (1 93*>-G0LoB  or  Ti- 
tH—Tax  Dekd— Paticent  or  Taxes— Teru. 
Rev.  St  100^  9  4090,  Mills*  Ann.  St.  1912, 
f  4656,  provides  that  whenever  a  person,  having 
eolot  oE  title,  made  in  good  faith,  to  neant  land, 
shall  pay  all  taxes  legally  asBessed  thereon  for 
seven  successive  years,  he  shall  be  deemed  to  be 
the  legal  owner  to  tbe  extent  and  according  to 
tbe  purport  of  his  or  her  paper  title  to  the  land, 
provided  that  if  any  person  baviag  a  better  pa- 
per title  to  tbe  land  shall,  during  tbe  term  of 
Beveii  years,  pay  the  taxes  assessed  for  any  one 
or  more  yean  during  the  term  of  seven  years, 
than  tbe  person  seeking  title  under  claim  of 
taxes  paid  shall  not  be  entitled  to  tbe  benefits  of 
the  section.  Held,  that  in  order  to  toll  the  stst- 
nte  In  favor  of  one  claiming  under  color  of  title 
snd  i>ayment  of  taxes  (or  seven  years,  the  pay- 
ment of  taxes  tif  one  having  a  better  paper 
title  must  be  for  one  or  more  of  tbe  years  com- 
prised within  the  ^even-year  term  from  and  after 
tbe  date  the  color  <tf  tide  was  acquired,  so  that, 
where  defendant  acquired  color  of  title  to  vacant 
land  February  6,  1901.  by  recordlne  a  tax  deed, 
and  thereafter  paid  the  taxes  on  the  land  suc- 
cessively in  1902  and  subsequent  years,  includ- 
ing 1908  for  tbe  taxes  assessed  in  1907,  bia  right 
to  the  land  became  absolute,  and  was  not  affect- 
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«d  by  the  plaintUr*  payment  of  the  taxes  la 
1908  and  1810,  wbtdi  wen  aneaaed  for  th* 

years  1908  and  1909,  respectively. 

[E)d.  Note.— For  other  caaea,  aee  Advene  Poft- 
aeasion.  Cent  Dig.  Sf  Dec.  Dig.  | 

2.  Adtebbb  Pobsbssioh  (I  46*)— GoLOB  or  Tx< 

TLE— PATXENT  of  TAXES-^TOLLINQ  LHOTA- 
TIONS. 

The  only  V8y  the  atatate  can  be  amated 
after  color  of  title  bas  been  acquired  and  there 
has  been  payment  of  tazea  for  aeven  yean,  ia  by 
the  commencement  of  a  auit  within  aeven  yean 
from  the  time  the  Srst  payment  under  color  waa 
made. 

[Ed.  Note^For  other  cues,  n*  Adverae  Pot- 
aeaaion.  Cent  Dig.  U  232-2M;  Dw.  Dig.  | 
45.*] 

Appeal  from  Dlatilct  Court,  WasUngtoB 
County ;  H.  P.  Burke,  Judge. 

Action  by  EL  Q-  Newsom  against  John  H. 
De  Ford.  Judgment  for  defendant,  and  plaln- 
tlCr  appeals.  Affirmed. 

Isaac  Pelton.  of  Alsron.  for  appellant  WU- 
Uam  H.  Wadley,  of  Denrer,  for  appellee. 

KING,  J.  [1]  The  defendant,  In  an  action 
to  aniet  title  to  tbe  southwest  qnarter  of  sec- 
tion 27.  township  2  north,  of  range  49  west, 
In  Washington  count?,  Colo.,  pleaded  as 
his  defense  tbe  paymont  by  him  of  all  tana 
legally  assessed  upon  said  land  for  seren 
eaccesslTe  yean  after  he  acquired  title,  and 
that  during  all  sodti  time  the  land  was  ra.- 
cant  and  unoccupied.  The  defendant  acquir- 
ed color  of  title  to  said  land  February  6,  1901, 
by  recording  his  tax  deed.  Thereafter  the 
following  payments  of  taxes  were  made  by 
the  defendant  under  such  color  of  title:  On 
Febraary  4,  1902,  the  taxes  assessed  In  1901. 
On  March  8, 1903,  the  taxes  assessed  in  1902. 
On  February  26,  1904,  the  taxes  assessed  in 
1803.  On  May  13,  1905.  the  taxes  assessed 
in  1904.  On  September  6,  1906,  the  taxes  as- 
sessed In  1905.  On  February  20,  1907.  the 
taxes  assessed  In  1906.  On  February  27, 
1908,  the  taxes  assessed  In  1907.  During  all 
of  said  time,  and  thereafter  until  the  be- 
ginning of  suit,  the  land  was  vacant  and  un- 
occupied. Plaintiff,  hsTlng  a  better  paper 
title  to  said  land  than  was  evidenced  by 
defendant's  tax  deed,  made  the  following 
payments  of  taxes:  On  January  6,  1909,  the 
taxes  assessed  in  1908.  On  January  3,  1910, 
the  taxes  assessed  In  1909. 

[2]  This  suit  was  commenced  February  3, 
1910,  about  nine  years  after  defendant  ac- 
quired color  of  tliJe,  and  one  day  less  than 
eight  years  after  the  first  payment  of  taxes 
by  defendant  under  such  color.  The  ques- 
tion for  determination  is  whether,  under 
such  showing,  tbe  paymmt  1^  plainUff,  on 


JanuaiT  6,  190B,  of  the  taxes  tntonod  In 
1906,  after  tbe  detodant  had  paid  aU  taxes 
legaOy  ■iwniiil  on  aald  Tacant  and  vnoccn- 
pled  land  tOK  tbe  term  of  oerea  yaan  after 
he  bad  acqnltied  colw  of  title  to  said  vacaiit 
and  anoeeopled  land,  arrested  tbe  mnnlng 
of  tbe  statntB  of  UmltaUona,  aotwithitmidliig 
ttie  fact  that  salt  was  not  InstLtntsd  natu 
more  tbaa  sevea  fmdl  years  aftR  tb»  first 
paymeat  of  taxes  bj  dstwdaat:  Oar  am- 
clnsloa  Is  tlkst  sodi  p^mant  of  tsxas,  alone^ 
by  plalntlfl  did  not  toll  tlia  statnts.  See- 
tlott  4090,  Berlaed  Statntas  2906,  seetUn  4666 
Hills'  Annotitwfl  StatatBs  1912,  provfatas: 
"Wbensver  a  psiaon  bSTlnc  cctor  ct  titles 
made  la  good  fsltti.  to  vaesnt  and  vnocenpled 
land,  shall  pay  lOl  taxes  l^lly  assessed 
thereon  for  serea  suceeaslTe  years,  be  or 
shall  be  deemed  and  adlndeed  to  be  tbe  le- 
gal owner  of  said  vacant  aad  oaoeenplsd  land 
to  the  extent  and  acoofedUig  to  the  parport 
of  his  or  her  paper  title.  •  •  •  Provided, 
however.  If  any  person,  havinf  a  better  pa- 
:  per  title  to  said  vacant  and  iraoecnpied  land, 
shall  during  the  said  term  of  seven  years, 
pay  the  taxes  assesaed  on  said  land  for  any 
one  or  more  years  during  the  said  term  of 
seven  years,  then  and  In  that  case  sneh  p«^ 
son  seeking  title  under  claim  of  taxes  paid, 
his  heirs  and  assigns,  shall  not  be  entitled 
to  the  benefit  of  this  eeetion."  The  eviduit 
meaning  of  the  statate  is  that,  In  order  to 
toll  the  statute  by  the  payment  of  taxes,  such 
payment  must  be  of  the  taxes  aseeaBed  on 
Bald  land  for  one  or  more  of  the  years  com- 
prised within  "the  said  term  of  seven  years'* 
from  and  after  the  date  orior  at  tlUe  was 
acquired.  Plaintiff  did  not  make  sacb  pay- 
ment Defoidant  mider  fala  color  of  title, 
had  made  sevm  sucoesrive  peymaits,  consti- 
tuting the  payment  of  all  taxes  legally  as- 
sessed for  the  term  of  seven  full  years  after 
he  acquired  soch  color.  It  was  not  neces- 
sary for  him  to  pay  in  1909  tbe  taxes  of  1908 
in  order  to  establish  the  bar.  as  that  would 
be  requiring  eight  years'  payment  of  taxes 
instead  of  seven.  McConnel  t.  Konepel.  46 
111.  519:  Meacham  v.  Wlnstanly,  7T  IlL  269; 
Hurlbut  T.  Bradford,  109  IlL  397.  Under 
the  rulings  of  this  court  and  of  the  Snpreme 
Court  in  Empire  B.  ft  a  Co.  v.  Howell,  22 
Colo.  App.  580,  126  Pac.  1096,  and  Marks  t. 
Morris,  64  Colo.  186.  129  Pac.  828,  the  only 
way  the  statute  can  be  arrested,  after  color 
of  title  has  been  acquired  and  payment  of 
taxes  for  a  term  of  seven  years  tberemkler 
has  been  made,  is  by  the  oomniMicenkent  of 
suit  within  seven  years  from  the  ttme  the 
first  payment  under  said  oolor  was  mads. 

nie  jo^fmeat  Is  affirmed. 

Affirmed. 
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LANDBRS  T.  JOBBOBB  et  aL 
(Nofc  1827,  1846.) 

(Supreme  Goort  of  Arizona.    April  27,  1914.) 

1.  Afpkai.  and  Bbbob  (S  784*)— Appeal  fboh 
jT7DGUKnT— Dismissal— Betuw. 

An  appeal  from  a  judgment  idone  will  not 
iM  dlmiaeed  on  the  groond  that  tiie  appeal  was 
mot  taken  from  th«  order  denying  a  new  trial, 
but  the  right  of  review  will  be  restricted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  ff  3120,  ^27;  Dec.  Dig.  § 
784.*] 

2.  Apfkal  AiTD  Bbbob  U  18*)— Appeax—Wbit 
or  Bbbob— DIBM188AU 

Wliile  a  valid,  sabaisting  appeal  is  pending 
in  the  Supreme  Court  a  wnt  of  error  cannot 
be  prosecuted,  and,  if  prosecnted.  will  be  dis- 
miaaed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
19rrffn>,  Gent  Dig.  If  47*  1^:  Dec.  Dig.  f 
13.*] 

8.  AVFui.  AHD  Bbbob  <|  781*)— Qusstionb 

BKVIKWABLB— ASBXaniCBNTS  —  SUFFICIEHOT. 
Under  Civ.  Code  1901,  par.  1586,  as  amend- 
ed bjr  Lews  1907,  c  74,  |  21,  providing  that 
the  brief  of  appellant  must  plainly  state  the 
errors  complained  of,  and  Supreme  Court  role 
8,  Bubd.  1  (126  Paa  xi),  requiring  assignments 
of  error  to  distinctly  specify  each  ground  of 
error  relied  on  and  the  particular  ruling  com- 
plained of,  an  assignment  that  the  court  erred 
in  its  judgment  need  not  be  considered,  though 
an  examination  of  appellant's  argument  may 
ascertain  that  the  assignment  is  directed  at  the 
insnfficieucy  of  the  evidence,  though,  on  a  prop- 
er awpgnment  of  error,  the  court  must  examine 
the  evidence  to  detennlne  its  sof^iency  to  sup- 
imrt  the  Judgment 

[Ed.  Note.— For  other  cftMs,  see  Appeal  and 
Error,  Cent  Dig.  H  8017-€(S1;  DeeTDig.  S 
T31.*] 

4.  Watbbs  and  Wateb  Coubses  (g  1&2*)— 
Apfbopbzation  —  Abakdohmbnt  —  Qusa- 

TION  POB  JUBT. 

Whether  an  appropriator  of  water  has 
abandoned  the  water,  ditch,  canal*  or  other 
works  depends  on  the  facts  of  each  particular 
ease,  and  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Waters  lind 
Water  Courses,  Cent  D^.  U  156,  157;  Dec. 
Dig.  i  1B2.*] 

6w  Waters  and  Watkb  Coubbes  (8  152*)— Ap- 

PBOPBIATIDH  —  ABANDONHENT  —  QUESTION 
FOB  JtJBT. 

Where  a  squatter  appropriated  water  for 
Irrigation,  and  tae  owner  obtained  a  judgment 
of  ouster  against  him,  and  he  then  moved  from 
the  premiaeB  and  took  with  him  all  his  person- 
al effects  and  dismantled  the  house  In  which  he 
had  lived,  the  question  whether,  in  leaving  the 

8 remises,  he  did  so  with  the  intention  of  aban- 
oning  his  water  right  and  the  water,  ditches, 
and  other  works  was  one  of  fact,  and  a  finding 
of  the  coort  will  not  be  disturbed. 

[Ed.  Note.~For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  If  156.  1S7;  Dec. 
Dig.  f  152.*]  «» 

Gunninghftm,  J.,  dissenting  in  part 

Appeal  and  Brror  from  Superior  Goart, 
Cochise  County ;  Fred  Sutter,  Jvdge. 

Action  between  J.  A.  Landers  and  Frank 
Joerger  and  oOien.  There  was  a  Judgment 
'or  Oie  latter,  and  ttie  former  appeals  and 
brings  error.  WHt  of  error  dismissed,  and 
Judgment  on  apiteal  affirmed. 


Klbbey,  Bennett  &  Bennett,  of  Phoenix,  and 
3.  T.  Kingsbury,  of  Tombstone  for  appellant 
and  plaintiff  In  error.  Doan  ft  Doan,  of 
Douglas,  for  appellees  and  defendants  In 
error. 

BOSS,  3.  The  proceeding  in  this  court  Is 
being  prosecuted  In  two  ways  at  the  same 
time.  The  first  record  came  here  on  appeal 
from  the  Judgment  Snbsequently  it  was 
brought  here  by  writ  of  error. 

[1]  The  app^l'la  asked  to  be  dismissed 
for  the  reason  that  It  is  not  taken  from  the 
order  overruling  the  motion  for  a  new  triaL 
The  motion  to  dtemiss  for  that  reason  is 
not  tenable.  In  no  case  has  this  court  decid- 
ed or  Intimated  that  an  appeal  from  the  order 
overruling  motion  for  a  new  trial  was  necea* 
sary  to  confer  Jurisdiction  of  the  case  In  this 
court  On  the  contrary,  the  court  has  al- 
ways taken  Jurisdiction  of  the  case  on  ap- 
peal from  the  Judgment  only.  The  extent 
of  our  holding  has  been  that  an  appeal  from 
the  Judgment  only  limited  or  restricted  our 
right  of  review. 

The  motion  to  dismiss  the  appeal  is  over- 
ruled. 

There  la  also  a  motion  to  dismiss  the 
writ  of  error  proceeding  based  npon  varioiu 

grounds. 

[2]  The  right  to  have  the  case  reviewed  by 
this  court  upon  one  or  the  other  proceeding 
is  evident  But,  as  we  understand  the  law, 
while  a  valid,  subsisting  appeal  is  pending 
in  this  court  no  other  proceeding  in  the  na- 
ture of  an  appeal  or  writ  of  error  can  be 
prosecuted.  2  Cyc.  623. 

It  is  our  opinion  that  the  writ  of  error 
proceeding  should  be  dismissed. 

[3]  We  will  consider  the  case  as  npon  ap- 
peal. The  appeal  is,  as  before  said,  from  the 
Judgment  only.  The  appellant  has  filed  two 
briefs  in  each  case.  They  are  Identical,  ex- 
cept in  the  number  they  bear.  In  the  first 
brief  there  Is  no  assignment  of  error  what- 
ever, but  a  general  discussion  of  the  facts 
and  the  law  deemed  applicable  to  the  facts. 
In  the  second  brief,  which  is  denominated  an 
"amended  and  supplemental  brief  for  appel- 
lant and  plaintUf  in  erroT,"  there  appears 
what  was  intended  aa  an  assignment,  which 
is  as  follows:  "THie  court  erred  In  holding 
that  the  defendant,  Landers,  ever  abandoned 
the  use  of  the  waters  of  the  Bari>aoomart 
creek  for  irrigation  of  tbB  lands  occupied  by 
him  within  the  Barbacomari  grant,  and  In 
holcllng  that  the  right  of  the  defendant 
[plalntUBB]  to  the  use  of  the  vatets  of  said 
BarbaoHDari  cre^  Is  prior  and  snpralor  to 
the  right  of  the  defendant.  Landers." 

Now  this  general  statement,  when  reduced 
to  its  final  analysia,  simply  means  that  the 
court  gave  the  wrong  Judgment  There  la  an 
entire  absence  of  any  snggestion  as  to  why 
It  was  not  a  correct  Judgment  Taking  this 
assignment  as  a  premise,  It  could  be  argued 
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tbat  the  court  was  without  Jurisdiction  of 
the  subject-matter  or  parties;  or  that  the 
complaint  tailed  to  state  facts  sufficient  to 
constitute  a  cause  of  action ;  or  that  Improp- 
er evidence  was  admitted  or  competent  evi- 
dence rejected ;  or  that  the  evidence  falls  to 
support  the  findings  of  fact;  or  that  the 
finding  of  fact  fall  to  support  the  Judgment ; 
or  that  the  Judgment  is  outside  the  issues. 
One  of  these  is  as  definitely  Indicated  by  the 
assignment  as  any  other  error  that  might  be 
named  or  Imagined  resulting  In  an  erroneous 
Judgment.  It  Is  really  no  such  assignment 
of  error  as  Is  required  by  the  law  and  the 
rules  of  this  court.  By  the  rules  of  this 
court  It  Is  provided:  "All  assignments  of 
error  must  distinctly  specify  each  ground  of 
error  relied  upon,  and  the  particular  ruling 
complained  of."  Rule  8,  subd.  1,  rules  of 
Supreme  Court  (126  Pac.  xl). 

Paragraph  1586,  Revised  Statutes  of  Arizo- 
na 1901,  as  amended  by  section  21,  c.  74, 
Laws  of  1907,  provides  that  the  brief  and 
argument  of  appellant  "must  plainly  state  the 
errors  complained  of  by  him."  It  is  only  by 
an  raauninatlon  of  the  appellant's  argument 
that  we  ascertain  that  liis  assignment  is  di- 
rected at  the  InsufiBcieney  of  the  evidence  to 
av^port  the  Judgment. 

While,  under  the  law  as  It  formerly  stood, 
and  as  held  by  this  court  In  Miami  Copper 
Co.  T.  Strohl,  14  Ariz.  410,  130  Pac.  605,  and 
Arizona  Eastern  R.  JEL  Co.  v.  Globe  Hard- 
ware Co,  14  Ariz.  397, 129  Pac.  1104.  the  ap- 
pellant, in  appealing  from  the  Judgment  only, 
as  in  ttds  case,  invoked  a  review  by  tUs 
court  of  the  Judgment  roll  alone  and  certain 
intermediate  orders,  and  rulings  affecting  the 
merits  of  the  case  when  properly  preserved 
in  the  record,  in  the  more  recent  case  of 
Stelnfeld  v.  Nielsen,  139  Pac.  879  (not  yet 
offi^ly  reported),  it  was  held  tbat  the  Leg- 
islature had  extended  the  scope  of  review 
upon  an  appeal  from  the  Judgment  only  to 
an  order  overruling  a  motion  for  a  new  trlaL 
We  think  the  status  of  this  case  brings  it 
within  the  rule  laid  down  in  Stelnfetd  T. 
Nielsen,  and,  upon  a  proper  asslgunient  of 
error,  it  would  be  our  duty  to  examine  the 
evidence  to  determine  if  it  supports  the  Judg- 
ment Neither  the  order  overruling  the  mo- 
tion f<»-  a  new  trial,  nor  any  of  the  grounds 
set  forth  in  the  motion,  is  assigned  by  ap- 
pellant as  error. 

Under  these  circumstances,  we  think  we 
sbould  confine  ourselves  principally  to  an 
examination  of  the  issues  and  the  findings  of 
fact,  and,  if  the  Judgment  follows  the  one. 
and  Is  supported  by  the  other,  affirm  It 

[4]  The  contest,  as  shown  by  the  pleadings, 
was  over  the  ownership  of  certain  waters  of 
Barbacomari  creek.  The  appellant's  first  ap- 
propriation' was  made  In  1894,  the  appellees' 
in  1906  and  1908,  as  pleaded  and  found  by 
the  court  It  Is  also  found  by  the  court  that 
appellant  in  1908,  abandoned  the  land  he 
had  theretofore  occupied  and  irrigated,  and 


ceased  to  use  the  waters,  except  in  small 
and  insignificant  quantities  until  In  1912, 
when  he  attempted  (not  in  pursuance  of  his 
former  use  and  occupancy)  to  Initiate  a  new 
and  different  ai^roprlatlon  of  said  waters. 

Appellant  was  not  the  owner  of  the  land 
that  he  had  been  Irrigating  on  the  Barbiaco- 
mari  grant  He  was  a  mere  "squatter"  on 
the  grant  ai^d  In  1908  the  owners  thereof  ob- 
tained a  Judgment  of  ouster  against .  him. 
In  June  of  Qiat  year  he  moved  from  the 
place,  and  took  with  Mm  all  his  personal 
effects  and  dismantled  the  house  in  which 
he  had  been  living,  leaving  only  the  parts  of 
It  that  could  not  be  used  again  upon  a  home- 
stead that  he  had  taken  up  off  the  grant.  In 
fact  he  removed  everything  from  the  grant 
that  was  of  practical  use  in  his  new  home; 
even  transplanted  some  of  the  fruit  trees. 

The  question  as  to  whether  appellant  had 
abandoned  the  waters  or  not  is  peculiarly 
one  for  a  Jury,  or  the  court  sitting  as  a  Jury. 
Kinney  on  Irrigation  and  Water  Rights,  S 
1116,  vol.  2,  says:  "As  to  whether  or  not  a 
water  right,  the  water  itself,  the  ditch,  canal, 
or  other  works  have  actually  been  abandon- 
ed or  not  depends  upon  the  facts  and  dr- 
cumstancee  surrounding  each  particular  case, 
tffliding  to  prove  the  essential  elements  of  ah 
abandonment,  namely,  the  intent  and  the  acts 
of  the  party  charged  with  abandoning  such 
a  rlgbt  In  other  words,  it  is  a  question  of 
t&ct,  to  be  determined  by  the  Jury,  or  by  the 
court,  sitting  as  Bach." 

[i]  The  purpose  of  the  owners  of  the  .grant 
in  prosecuting  their  suit  against  appielhmt 
was  to  liave  it  adjudged  that  he  was  occu- 
pying and  cultivating  their  lands  witliout 
legal  right  The  court,  by  Its  Judgment,  so 
found.  He  immediately  ronoved  his  fam- 
ily from  the  premises  and  located  on  otbet 
lands  some  miles  distant  It  was  for  the 
trial  court  to  say  whether,  in  leaving  the 
pr«nlses,  he  did  so  with  the  Intention  of 
abandoning  bis  water  litsbt,  the  water  Itself, 
the  ditcfara,  and  other  works. 

Our  labors  in  this  case  have  been  gteatly 
augmented  by  reason  of  the  failure  of  appel- 
lees to  file  any  brief  whatever  on  the  merits. 

Writ  of  error  dismissed. 

Judgment  on  appeal  affirmed. 

FRANKUN,  C  J.,  concurs. 

CUNNINGHAM,  J.  (specially  concurring). 
The  controlling  question  discussed  In  the- 
briefa  and  at  the  bar  Is  whether  the  defend? 
ant  had  abandoned  his  claim  of  water  right 
Id  1008,  and  attempted  to  re-establish  his 
claim  In  1911,  after  the  plalatifTs  adverse 
rights  bad  accrued.  The  assignments  of  et^ 
ror  are  not  very  definite,  but  the'  appeal  is 
from  the  final  Judgment,  after  appellants 
motion  for  a  new  trial  had  been  made  and 
denied,  and  paragraph  1231,  Civil  Code  Artaft 
1918,  became  effective  Octobo-  1.  1913,  be- 
fore this  appeal  was  submitted  on  January 
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23.  1&14,  so  that  said  paragraph  12S1,  OItU 
Code  Ariz.  1913,  autborlzes  this  court  to  re- 
view the  action  of  the  lower  court  in  deny- 
ing the  said  motion.  One  of  the  grounds  as- 
signed for  a  new  trial  Is:  "That  the  facts 
found  by  the  court  are  not  supported  by  the 
evidence  In  the  ca8&"  Paragraph  &8S,  Civil 
Code  Ariz.  1918,  .provides:  "When  findings 
of  fact  have  been  made  upon  the  general 
ground  (motion  for  a  new  trial)  that  the 
evidence  Is  insufficient  to  sustain  the  findings 
of  fact,  the  (trial)  court  shall  review  the 
snflictency  of  the  evidence  to  sustain  such 
findings  without  the  particular  findings  be- 
ing specified  In  the  motion."  The  court  filed 
findings 'of  fact,  the  ninth  paragraph  of  which 
is:  "That  the  attempted  acts  of  said  de- 
foidant,  Landers,  in  April*  1912,  set  forth  in 
the  complaint,  were  not  In  pursuance  of  his 
fonner  occupancy  or  use  of  said  water,  but 
were  done  In  porBoance  of  a  new  and  differ- 
ent object  and  plan  of  irrigation  arranged 
for  and  agreed  with  the  owners  In  fee  of 
said  lands."  The  motion  for  a  new  trial  re- 
quired the  trial  court  to  review  the  suffi- 
ciency of  the  evidence  to  sustain  this  findiug. 
Paragraph  588,  OlvU  Code  Ariz.  1913.  When 
the  motion  was  made  and  denied*  this  court 
Is  Feqoired  <m  appeal  from  the  final  Judg- 
ment, to  review  the  action  of  the  court  below 
in  doiylng  tiie  motion.  Paragraph  12ai,  Civ- 
il Code  Ariz.  1913.  We  are  therefore  author- 
ized to  review  the  sufficiency  of  the  evidoice 
to  sustain  this  finding  of  fact  Defendant's 
witness  UclVhorter  testified  that  he  entered 
into  an  agreement  with  defendant.  Landers, 
in  Fd)mary,  1912,  to  put  in  (plant  in  crops) 
a  portion  of  the  grant  Defendant  admitted 
he  remained  upon  the  land  after  1908,  by 
permisdon  of  the  owners  of  the  grant  Aud 
the  owners  testified  th^  gave  him  permis- 
sion to  remain  on  the  land  after  that  data 
The  evidence  is  fiiirly  convlndug  that  Land- 
ers remained  upon  the  land  and  used  the 
water  under  a  very  different  claim  from  that 
asserted  by  him  prior  to  a  Judgment  of 
ouster  entered  against  him  on  May  18,  1907. 
in  fftvor  of  the  owners  of  the  grant  Plain- 
tiffs Joerger  and  McLane  initiated  their  wa- 
ter rights  In  190G,  and  enlarged  them  each 
year  for  a  number  of  years.  Plaintiff  John 
Rock  initiated  liis  water  rights  In  190ti.  So, 
when  defendant  Landers,  was  ousted  from 
the  possession  of  the  land  and  water  by  the 
Judgment  of  ouster  of  1907,  all  his  rights 
to  prior  appropriation  were  extinguished  by 
the  said  Judgment.  He  returned  to  reclaim 
such  rights  in  1908,  and  thereafter,  by  per- 
mission of  the  owners,  and  in  1912,  made 
some  special  arrangauent  to  cultivate  a  lar- 
ger area  of  the  grant  lands.  The  rights  of 
the  plaintiffs  liad  accrued  as  against  the 
claims  of  rights  of  defendant  prior  to  1908. 
The  defendant  admits  that  the  basis  of  bis 
-dalQi  was  changed  from  one  in  his  own  right 
prior  to  1907  to  one  of  permission  from  1908. 


Without  any  doubt  the  evidence  of  defend- 
ant and  his  witnesses  establishes  the  fact 
that  defendant  did  abandon  all  his  claim  of 
water  rights  after  the  said  Judgment  oC- 
ouster  was  rendered  against  him. 

The  evidence  fully  sustains  the  finding  of 
fact,  and  supports  tiie  Judgment 

For  these  reasons,  I  concur  in  the  order' 
affirming  the  Judgment 


OTIS  v.  NELSON.   (No.  1342.)t 
(Supreme  Court  of  Arizona.    April  27,  1914.) 

1.  Attachment  (5  302*)  —  Claim  bt  Third 
Person— Statutobt  Pboceedings. 

To  authorize  the  atatotory  proceeding 
known  as  the  trial  of  the  right  of  property 
which  la  attached,  etc.,  claimaut  must  bring 
himself  within  the  terms  of  the  statute  provid- 
ing anch  remedy  (Civ.  Code  1901,  pars.  4128- 
4162). 

[Ed.  Note^For  other  caaeL  see  Attachment, 
Cent  Dig.  H  1073-1082 ;  Dec.  Dig.  {  302.*] 

2.  Attachment  (6  298»)— Claim  by  Thibd 
Perso  n— Bo  n  d— Sufficie  ncy. 

Civ.  Code  1901,  par.  4128.  provides  that 
whenever  any  officer  shall  levy  attachment  upon 
personalty  which  is  claimed  by  any  person 
not  a  party  to  the  writ,  such  person  may  make 
oath  In  writing  l)efore  a  proper  officer  that  the 
claim  is  made  Id  good  f^th,  and  present  such 
oath  to  the  officer  making  the  levy,  and  para- 
graph 4129  reQuireg  such  person  to  also  execute 
and  deliver  to  the  levying  officer  hla  bond,  with 
sureties,  payable  to  the  plaintiff  in  the  writ,  or 
double  the  value  of  the  property  claimed.  Laws 
1909,  c  11,  g  1,  provides  that,  whenever,  "in 
any  civil  or  criminal  matter  or  proceeding,*' 
bond  la  required  of  any  party  thereto,  instead 
of  giving  the  bond,  the  party  may  d^KMit  "with 
the  court  in  which  the  matter  or  proceeding  is 

Sending"  money  lo  the  sum  required  in  the 
□nd,  which  shall  be  accepted  in  lien  of  the 
iKmd.  Beld,  that  a  deposit  could  not  be  made 
under  diapter  11  to  take  the  place  of  the  bond 
required  by  title  71,  c  8. 

lEd.  Noted— Fw  other  cases,  see  Attachment 
Cent  Dig.  II 1062-1067;  Dec.  Dig.  |  29&*1 

Appeal  from  Superior  Court,  Tavapal  Coun- 
ty ;  Frank  O.  Smith,  Jndg& 

Action  by  William  L  Nelson  against  T.  W. 
Otis.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Ju^ment  vacated,  and  cause 
remanded,  with  directions  to  dismiss  pro- 
ceedings. 

James  Loy,  of  Prescott  for  appellant  J. 
B.  Russell,  E.  S.  Clark  and  J.  Ralph  Teach- 
er, all  of  Prescott,  for  appellee. 

CUNNINGHAM,  J.  The  purpose  of  this 
action  was  to  try  the  rights  of  property  at- 
tached by  the  sheriC  of  Yavapai  county  by 
the  command  of  a  writ  of  attachment  Issued 
out  of  the  superior  court  of  said  county  In 
an  action  whereto  T.  W.  Otis  was  plaintiff, 
and  William  Nelson  was  defendant  The 
writ  of  attachment  was  issued  February  6, 
1913,  and,  under  the  authority  of  said  writ 
on  February  11,  1913,  the  sheriff  levied  upon 
certain  i>er8onal  property  found  at  Nelson's 
wood  camp  at  or  near  Prairie,  In  Yavapai 
county,  as  the  property  of  the  defendant  la 


•For  other  asmi  am  tanw  to^e  and  aectloa  NIIIIBER  In  Dec.  Dig.  ft  Am.  Dig.  Ker-No.  SeriM  *  Rw'r  ladexM 
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the  writ.  The  sum  claimed  In  the  complaint 
and  redted  In  the  writ  1b  ¥1,924.15. 

William  I.  Nelson,  son  of  the  defendant  In 
the  writ,  notified  the  sbeiUf  of  his  claim  of 
ownership  of  the  property  attached,  and  on 
February  12,  1913,  he  filed  with  the  sheriff 
.the  following  claim  under  oath :  "State  of 
Arizona,  County  of  Tavapal — ss.:  William  I. 
Nelson,  being  first  duly  sworn,  deposes  and 
saya  that  he  la  the  owner  of  and  claims  as 
his  property  the  following  specifically  describ- 
ed personal  property  levied  upon  and  attach- 
ed by  Chas.  C.  Keeler,  sheriff  of  Yavapai 
county,  Arizona,  on  February  11th,  1913,  in 
the  case  of  T.  W.  Otis  v.  WUUam  Nelson; 
[Describing  the  property.]  Deponent  says 
that  the  above  claim  Is  made  In  good  faith 
under  the  provisions  of  chapter  3,  title  71, 
Bevised  Statutes  of  Arizona  1901." 

The  sheriff  returned  the  writ  of  attach- 
ment with  the  sworn  claim,  and,  as  his  re- 
turn, certified  as  follows ;  "I  hereby  certify 
that  William  I.  Nelson  claims  as  his  property 
the  following  heretofore,  on  to  wit,  Febru- 
ary Uth,  1913,  duly  levied  upon  and  attach- 
ed by  me  in  the  case  of  T.  W.  Otis  v.  Wm. 
Nelson,  by  virtue  of  the  annexed  writ  of  at- 
tachment: [Describing  the  property.]  And 
said  William  I.  Nelson,  claimant  of  said  pr<^ 
erty  above  described,  did  on  the  12th  day  of 
February,  1913,  deliv^  to  me  his  oath  In 
writing  and  a  cash  bond  in  the  sum  of  four 
thousand  (¥4,000.00)  dollars,  being  double  the 
amount  of  the  property  so  claimed,  as  afore- 
said, was  assessed  by  me,  which  said  oath 
and  bond  were  in  due  form  of  law,  and  were 
given  under  the  provisions  of  title  71,  chapter 
8,  of  the  Revised  Statutes  of  Arizona  1901, 
and  which  said  cash  bond  was  substituted 
for  the  statutory  form  of  bond  In  such  cases 
as  provided  in  chapter  11,  Session  Laws  of 
the  Twenty-Fifth  Legislative  Araembly  of 
the  territory  of  Arizona.  I  further  certify 
that  after  receiving  said  oath  and  bond  I 
did,  on  tlie  12th  day  of  February,  A.  D.  1913, 
release  from  said  attachment  and  turn  over 
to  said  William  I.  Nelson  all  ttie  property 
hereinbefore  described." 

tTpon  filing  of  tUs  return  of  the  Sheriff, 
with  the  ann^ed  papers  of  claim,  In  the 
office  of  tbB  clerk  of  the  auperior  court  of 
Yavapai  county,  the  eietfe  docketed  the  cause 
in  the  name  of  T.  W.  OUs,  as  plaintiff,  and 
WUIlam  I.  Ndson,  the  claimant,  as  deflend- 
ant  Theroifter  the  eourt  made  an  order 
fixing  the  date  Hardi  8, 1913,  as  the  day  for 
making  up  the  issues  for  Mai.  On  March 
7,  1913,  plaintiff  filed  his  complaint  setting 
forth  the  ismance  of  the  writ  of  attachment, 
the  levy  of  the  attadmient  upon  the  personal 
proper^,  describing  the  property,  the  fact 
that  WlUlam  I.  Nelson  made  claim  under 
oatb  that  he  was  the  owner  of  the  pnq^erty 
BO  attached,  and  alleges: 

That  the  claiiAant  "gave  his  bond  in  the 
sum  of  $4,000,  the  same  being  a  cash  bond,  to 
said  sheriff,  conditioned  that  said  property 


would  be  forthcoming,  and  be  returned  to 
said  sbetlfl,  or  his  successors,  in  as  good 
condition  as  be  received  it,  and  that  be 
would  pay  the  reasonable  value  of  the  use, 
hire,  increase,  and  fruits  tiiereot,  from  the 
date  of  said  bond,  or,  In  case  he  fails  so  to 
return  said  property,  and  pay  for  the  use  of 
the  same,  he  would  pay  plaintiff  the  value  of 
said  property,  which  was  assessed  by  the 
sheriff  at  {2,000,  with  legal  Interest  thereon 
from  the  date  of  the  bond  in  case  he  falls  to 
establish  his  right  and  title  to  said  iwoperty 
her^  described. 

"III.  That  the  said  WUUam  I.  Nelson  la 
not  the  owner  of  said  property  nor  any  part 
thereof;  that  said  property  was  at  lUl  times 
and  now  Is  the  proper^  of  said  WUUam  Nel- 
son, the  father  of  said  William  I.  Nelson; 
that  no  transfer  of  title  or  poasesalon  of  the 
said  property  has  ever  passed  from  WUUam 
Nelson  to  WUUam  I.  Nelson;  that,  if  any 
conveyance  has  ever  been  made  by  WlUiam 
Nelson  to  William  I.  Nelson,  It  Is  felse,  fraud- 
ulent, and  without  consideration,  and  done 
with  the  intent  to  hindw.  delay,  and  defraud 
this  plaintiff — aU  of  which  was  weU  known 
to  the  said  WUllam  L  Nelson." 

The  claimant's  tender  of  Issue,  filed  ttie 
same  day,  alleges: 

"That  defendant  is  the  owner  of,  in  the 
possession  of,  and  lawfuUy  entitled  to  the 
possession  of  the  foUowlng  described  person- 
al property,  to  wit:  [Describing  the  property 
under  attachm^t.] 

"III.  That  defendant  bases  his  title  upon 
an  actual  and  bona  fide  purchase  of  OiB  said 
property  from  one  WlUiam  Nelson,  which 
said  purchase  was  made  on  or  about  the  10th 
day  of  January,  1918;  that  defendant  has 
paid  to  said  William  Nelson  a  good  and  val- 
uable consideration  for  said  described  proper* 
ty,  and  aaid  conslderatiiHi  was  equal  to  and 
was  the  reasonable  value  of  said  described 
property  at  the  time  of  Its  pnrchaee. 

*<IV.  Denies  all  the  aUegatlons  of  para- 
graph III  ct  plaintiff's  complaint  m  tender 
of  i88n&" 

The  trUil  of  the  cause,  a  Jury  sitting,  was 
had  on  May  21,  1913,  upon  tlw  Isbum  as 
made  by  the  said  papers  in  the  cause  on  file. 
The  plaintiff  assumed  the  burdm  of  proceed- 
li^  At  the  close  of  the  evidence,  the  court 
Instructed  the  Jury  to  return  a  verdict  for 
the  defendant,  claimant  TTpon  tiie  c«ning 
in  of  such  verdict,  the  court  rendered  ^u6g- 
ment  fOr  the  defendant  in  accordance  with 
the  verdict,  and  estabUshed  the  defendant's 
title  to  the  properly  In  question,  and  for 
costs.  A  motion  for  a  new  trial  was  made 
and  denied.  From  the  Judgment  and  frwn 
the  order  denying  a  new  trial,  the  plaintiff 
has  appealed. 

The  plaintiff  assigns  as  error  the  instmo- 
tlon  of  the  court  directing  a  verdict;  also, 
"upon  an  aweal  from  a  final  Judgment  tlie 
Supr«ne  Court  may  review  any  intermediate 
order  involving  the  m^ts  and  necessarily  af- 
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Cactlnc  the  Jodgment**  Paiagzapb  1280,  OIt* 
U  Code  AElx. 

[1]  Before  tbe  court  Is  authorised  to  en- 
tertaln  tbe  statutory  proceeding  known  as 
tbe  tiiftl  of  the  rights  of  property,  the  claim- 
ant of  the  property  attached  mnat  hiing 
hiitwpif  within  the  terms  of  tbe  atatate  jwo- 
Tldlxig  rach  remedy.  The  officer  most  have 
levied  '*a  writ  of  ezecntlon,  attachment, 
claim  and  delivery  or  oUier  like  writ  upon 
*  *  *  personal  property,  and  each  proper- 
ty, or  any  part  thereof,"  must  have  been 
"Claimed  by  a-  person  who  Is  not  a  parly  to 
each  writ."  "Sncli  person,  his  agent  or  attor- 
ney, may  make  oatl^  in  writing,  before  any 
officer  authorised  to  adminiater  oaths,  that 
BQch  Claim  is  made  in  good  faith,  and  present 
each  oath  in  writing  to  the  officer  who  made 
tadh  levy."  Paragraph  4128,  Ber.  St  Ariz. 
XMKL  "fito  shall  alao  execute  and  deliver  to 
the  officer  who  made  such  tevy  his  bond,  with 
two  or  more  good  and  snffldmit  sureties,  to 
be  approved  by  sudi  officer,  payable  to  the 
plaintlfr  in  such  writ,  tot  an  amount  equal 
to  double  the  value  of  the  property  so  claim- 
ed to  be  assessed  by  sudi  officer."  Para- 
graph 4129.  Bev.  St  Ariz.  IdOL 

The  bond  must  be  conditioned  as  required 
by  paragraph  4130,  Bev.  St  Ariz.  1901. 
Whereupon  "it  shall  be  the  duty  of  tbe  offi- 
cer receiving  such  oath  and  bond  to  d^ver 
the  property  so  claimed  to  tbe  iKrson  so 
riwiming  u."  Paragraph  4131,  Rev.  St  Ariz. 
1901. 

"When  personal  property  la  attached  the 
same  shall  remain  In  the  hands  of  the  officer 
attaching  until  final  judgment,  unless  a  claim 
be  made  thereto  and  bond  be  given  to  try 
the  right  to  the  same,  or  nhless,"  etc.  Para- 
graph 347,  Rev.  St  Aziz.  1901. 

"Whenever  any  person  shall  cl^m  proper- 
ty and  shall  make  the  oath  and  give  bond, 
as  provided  Cor  In  this  title  <tltle  71),  if  the 
writ  under  which  such  levy  was  made  was 
issued  by  any  •  •  •  court  of  the  county 
where  such  levy  was  mad^  the  sherifC  or 
other  oBices  recdving  such  oath  and  bond 
shall  Indorse  on  the  writ  that  such  claim  has 
been  made  and  oath  and  bond  given,  stating 
by  whom,  and  shall  indorse  on  such  bond  the 
value  of  the  property  as  asseaied  by  himself, 
and  shall  forthwith  return  such  bond  and 
oath  to  the  proper  Justice  or  court  having  ju- 
risdiction to  try  such  claim,  as  hereinafter 
provided."  Paragraph  4182,  Bev.  St  Ariz. 
1901. 

'  Paragraph  4133,  Bev.  St  Ariz.  1901,  pre- 
scribes the  form  of  the  bond,  and  paragraph 
4134  provides  that:  "Any  other  form  of  bond 
which  shall  substantlftUy  comply  with  the  re- 
quirements of  the  preceding  section  Ijpara- 
graph  41S3  (section  80)]  shall  be  sufficient" 
Paragraph  4180,  Rev.  St  Ariz.  1901,  pro- 
vides: "The  sheriff  or  other  officer  taking 
said  bond  shall  also  Indorse  on  the  original 
writ  that  such  claim  has  been  made  and  oath 
and  bond  givra,  stating  by  whom,  the  names 
of  the  sureties,  and  to  what  Justice  or  court 


the  bond  luu  been  returned  and  be  shall 
forthwith  return  such  original  writ  to  the 
Justice  or  court  from  which  it  is  issued." 

Paragraph  4188,  Rev.  St  Ariz.  1001,  pro- 
vides:  "Whenever  any  oath  and  bond,  for 
tbe  trial  of  the  right  of  property,  shall  be  re- 
tamed  as  provided  In  this  title,  it  shall  be 
the  duty  of  the  clerk  of  the  court  *  *  * 
to  docket  tbe  same  in  the  name  of  the  plain- 
tiff In  the  writ,  as  the  plaintiff,  and  die 
claimant  of  the  property  as  defendant" 

Paragraph  4139.  Rev.  St  Ariz.  1901,  re- 
quires the  court  to  set  a  time  for  forming 
the  issues  for  trial,  and  paragraph  4140,  Id., 
specifies  of  what  the  issues  shall  consist,  viz. : 
"A  brief  Btatement  of  tbe  authority  and  right 
by  wbich  the  plainUfl  seeks  to  subject  the 
property  levied  on  to  his  execution  [attach- 
ment] and  of  the  nature  of  the  claim  of 
defendant  thereto." 

In  tMn  case  the  claimant  in  his  tender  of 
issue  makes  no  pretoiBe  of  stating  the  nature 
of  his  claim  to  the  property  that  he  has  fur- 
nished any  bond  to  the  sheriff,  and  perhaps 
he  is  not  required  to  so  state.  The  plaintiff 
in  tbe  case,  In  his  statement  of  the  authority 
and  right  by  which  he  seeks  to  subject  the 
property  leried  on  to  his  attachment  alleges 
that  the  property  belongs  to  tbe  defendant 
William  Nelson;  that  a  writ  of  attachment 
was  levied,  at  plaintiff's  instance,  thereon; 
and  that  daimant  has  made  a  sworn  claim 
thereto,  and,  in  lieu  of  a  bond,  has  placed 
$4,000  cash  In  the  hands  of  the  sheriff. 
These  facts  are  established  by  the  sheriff's 
return  of  the  matter. 

TlM  trial  coming  on  on  Uay  21,  1913,  the 
plaintiff  assumed  the  burden  of  procedure, 
and.  In  support  of  his  cause,  offered  the  oral 
(}Tidence  of  the  sheriff;  to  which  offer  the 
(dalmaut  objected,  because  the  erid^ice,  be- 
ing oral,  was  not  the  best  evidence;  that  the 
return  of  the  sheriff  was  the  best  evidence 
of  his  acts  in  the  premises;  and  a  further 
objection  was  Interposed  to  tbe  taking  of  any 
evidence  by  the  plaintiff,  for  the  reason 
'*that  issue  tendered  by  the  plaintiff  la  whol- 
ly Insufficient  in  law."  An  exception  was  re- 
served by  the  claimant  but  no  ruling  ap- 
pears upon  the  objections.  To  obviate  these 
objections,  plaintiff  introduced  the  sheriff's 
return,  with  said  exhibits. 

[2]  If  an  oath  and  a  6ontf  are  not  requir* 
ed  by  chapter  8  of  title  71  In  order  to  author- 
ize the  trial  court  to  entertain  this  proceed- 
ing, then  jitlatnturB  tender  of  issue  and  proof, 
consisting  of  tbe  sheriff's  said  return.  Is  con- 
clusive up<m  plaintiff,  and  he  has  failed  to 
maintain  the  allegations  of  his  authority  and 
right  to  subject  the  property  to  his  attach- 
ment He  has  tailed  to  show  by  evidence 
that  a  bond  has  been  given  as  alleged  by 
him,  and  be  has  ^led  to  show  title  or  pos- 
Be88i<m  in  the  attachment  defendant  at  the 
time  of  the  levy.  If  such  oath  and  bond  ue 
required  of  claimant  In  order  to  give  tbe 
trial  court  authority  to  entertain  this  mat- 
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ter,  then  plalnttfTs  tender  of  Issue  and  proof 
Is  conclQslTe  upon  the  rights  of  the  defend- 
ant to  a  trial  of  his  claim — a  trial  of  the 
rights  of  property  given  him  by  the  statute. 
The  claimant  has  failed  to  bring  himself 
within  the  terms  of  chapter  3  of  title  71. 

The  claimant  must  rely  upon  the  cash  de- 
posit mentioned  In  plalntUTs  tender  of  issue 
and  in  the  sheriff's  certlflcate  of  return,  as 
a  sufficient  compliance  with  the  statute,  else 
he  would  not  be  here  contending  that  the 
Judgment  is  valid.  The  sheriff  certifies  tliat 
the  claimant  delivered  to  him  bis  claim  un- 
der oath  in  writing  "and  a  cash  bond  In  the 
sum  of  foar  thousand  dollars,  being  double 
the  amount  of  the  property  so  claimed  as 
aforesaid  was  assessed  by  me  *  *  *  and 
which  said  cash  bcmd  was  substituted  for 
the  statutory  form  of  bond  In  8u<di  cases  as 
provided  in  chapter  11,  Session  Iawb  of  die 
Twenty-Fifth  Legtslatlve  Assembly  of  the 
terrltoqr  of  Arinma."  What  was  the  condi- 
tion of  this  "cash  bond"?  The  conditions 
mast  have  been  the  conditions  of  the  stata- 
tory  form  of  b<md  for  whldi  the  cash  bond 
was  snbstltnted.  Chapter  11  of  Oe  Ziaws  of 
1909  provides  what  bonds  mi^  be  furnished 
by  a  deporit  of  cash  in  lien  of  Hie  form  at 
written  bond,  as  follows,  to  wit:  "Section 
1.  Ttiat  wherever  In  tb»  statute  of  the  ter- 
ritory of  Ailsona  and  amendments  thereto, 
In  any  otvU  or  orinUnal  matter,  or  proceeO- 
inff,  bond  U  required  of  any  party  thereto, 
instead  of  giving  sndi  bond  the  said  party 
may  d^raeit  with  the  coiirt  in  loMck  the  maP 
ter  or  proeeedi^  U  pending;  lawful  money 
of  the  United  Statn  in  the  sum  required  in 
the  bond,  and  the  same  shall  be  accepted  in 
lien  of  sttdt  bond." 

It  ts  clear  that  ttie  mafclng  of  a  swoni 
claim  to  attached  property  by  one  who  is 
not  a  party  to  the  attachment  suit  is  not 
either  a  <dvil  or  criminal  matter  or  proceed- 
ing. Neither  is  the  leaving  of  money  with 
the  sherllT,  under  such  circumstances  as 
shown  by  the  sheriff's  certificate,  a  "deposit 
with  the  court  in  which  the  matter  or  pro- 
ceeding is  pending."  The  sheriff  is  not  a 
court  In  any  sense  of  the  word.  Neither 
for  the  purpose  of  receiving  a  deposit  of 
cash  In  lieu  of  a  bond,  nor  is  a  matter  of 
claim  filed  with  the  sheriff  looking  to  a 
trial  of  the  right  of  attached  property  a  mat- 
ter pending  In  court.  Such  matter  is  not 
pending  in  court  until  the  sheriff  has  at- 
tached the  property,  received  the  claim  un- 
der the  oath  of  the  claimant  that  his  claim 
is  bona  fide,  and  has  received  and  approved 
the  bond  of  the  claimant  In  form  substantial- 
ly complying  with  the  requirements  of  para- 
graph 4133,  Rev.  St  Ariz.  1901.  and  files 
and  returns  such  sworn  claim  and  bond  with 
the  assessed  value  of  the  property  indorsed 
on  the  bond  with  the  original  writ.  "Where- 
upon the  oath  and  bond  for  the  trial  of  the 
right  of  property  shall  be  returned  as  provid- 
ed In  this  title;"  then  the  clerk  shall  dodcet 


the  cause,  and  the  matter  Is  pending  In  the 
court  to  which  the  oath  and  bond  are  return- 
ed, but  not  before.  Chapter  11  of  the  Laws 
of  1909  has  no  ai^Ucation  to  bonds  that  a 
claimant  of  personal  property  which  has 
been  attached  is  required  by  title  71  to  give 
the  sheriff  in  order  to  initiate  the  right  to 
try  the  rights  of  proper^  provided  by  chap- 
ter 8  of  said  tlUe  71. 

The  plaintiff  alleged  that  the  claimant  fur- 
nished to  the  sheriff  a  cash  bond,  and  sets 
forth  the  conditions  of  that  bond.  The  con- 
ditions are,  to  all  Intents  and  purposes,  the 
conditions  required  to  be  incorporated  in 
bonds  of  claimants  of  property  attadied,  but 
such  all^Uons,  in  the  flrat  place,  were  un- 
necessary to  plaintiff's  tender  of  issne,  and 
are  surplusage,  and  in  the  second  place  these 
allegations  setting  forth  the  conditions  of 
1^  bond  were  not  sustained  by  plalnttfTs 
evidence — viz.,  the  sheriff's  return  and  cer- 
tificate— and  the  claimant  objected  to  other 
proof  of  any  fkcts.  It  must  be  conceded 
that  the  claimant  fomlahed  to  the  sheriff 
no  bond  payable  to  Uie  platntUf  In  the  writ, 
and  for  that  r«ison,  the  fact  appearing  to 
the  court,  the  court  had  no  matter  before  it 
for  adjQiUcatlon.  The  cause  was  Imiffopnly 
upon  the  docket  In  order  that  ttie  court 
have  Jurisdiction  to  ^  the  rl^t  of  prop- 
erty attached,  the  matter  must  be  presented 
to  the  court  by  means  of  the  oafb  In  writing 
of  the  claimant  that  such  claim  Is  made  in 
good  faith,  and  accompany  such  claim  with 
a  bond  for  an  amount  equal  to  double  the 
value  of  the  property  so  claimed,  and  the 
bond  must  be  payable  to  ttie  plaintiff  hi  ttie 
writ  of  attachment  After  receipt  of  such 
claim  and  approval  of  such  bond,  they,  with 
the  writ  of  attachment  must  be  returned  to 
the  proper  court  Thereupon  the  court  may 
try  the  right  of  property,  but  under  no  other 
circumstances.  The  claimant  must  bring 
himself  within  the  statute  by  doing  the 
things  required  by  the  statute  before  he  as- 
serte  his  title  to  the  property  in  such  man- 
ner as  to  call  forth  the  Jurisdiction  of  the 
court  in  such  statutory  proceeding,  known  to 
our  law  as  the  trial  of  the  right  of  property. 
Hall  A  Brown,  etc.,  Co.  v.  Haley,  etc.,  Co.,  174 
Ala.  190,  66  South.  726;  Garter  v.  Carter, 
36  Tex.  693:  Graham  v.  Hughes.  77  Ala. 
500;  Mobile  L.  Ins.  Co.  v.  Teague,  78  Ala. 
147;  Walker  v.  Ivey,  74  Ala.  475;  House  v. 
West  108  Ala.  365,  19  South.  913. 

Without  authority  to  proceed  further  with 
the  trial  of  the  right  of  property,  the  court 
should  have  dismissed  the  Jury,  and  the 
cause  as  well.  The  court  erred  In  directing  a 
verdict  for  that  reason.  The  Judgment  Is 
contrary  to  law,  because  the  lower  court  had 
no  matter  before  It  of  which  it  could  try 
other  than  dismiss.  The  lower  court  hav- 
ing acquired  no  Jurisdiction  of  the  subject 
the  appeal  gives  this  court  no  jurisdiction 
otlier  than  to  order  the  judgment  vacated, 
and  the  matter  dismissed. 
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Tbe  Judgmoit  i^tpealed  from  1>  Tacated, 
the  cause  remanded  to  the  lower  eoait,  with 
InstnietioiiB  to  Oiat  oourt  to  dismiss  tlie  pro- 
ceedlngB. 

FKANKLIN,  G.  J.,  and  BOSS.  3^  concur. 

HABLBT  «t  at      STATE.    (Or.  SSL) 
(Sapreme  Court  of  Arizona.   AprU  2T,  1914.) 

1.  IiABCBirr  (I  34*)— ALUOATIOirS  OF  INDIOT- 
MENT— Wamt  of  CONSSm. 

Under  Pen.  Code  1901,  {  441,  de&oiag  lar- 
cenj  SB  a  felonious  stealing,  taking,  carrying, 
or  driving  away  of  the  personal  property  of 
another,  the  indictment  need  not  expressly  al- 
lege that  the  property  was  taken  against  the 
owner's  consent. 

[fldL  Mote.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  01.  M>  B5;  Dec  Dig.  |  34.* 

For  other  d^nitions,  see  Words  and  Phras- 
es. toL  5.  pp.  89D1-4008;  vol.  8,  p.  7701.] 

2.  Laboert  d  47*)— Adiosbioh  or  Otidinob 

— OWNXBSHIP  BT  ACOTTSBD. 

In  a  prosecntion  for  larceny  by  stealing  a 
steer,  in  which  the  state  did  not  prove  the  re- 
cords of  the  brand  found  on  the  animal,  de- 
fendants conld  show  that  they  took  the  steer 
believing  it  to  bear  a  certain  brand,  and  that 
aU  steers  of  its  age  bearing  that  brand  running 
on  the  ranch  where  the  particnlar  steer  was 
found  were  daimed  by  them. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {  189;  Dec.  Dig.  S  47.*] 

3.  Lahckht  (f  3*)— DKPKNsaa. 

One  Is  not  gtiilt?  of  larceny  who  takes  the 
property  onder  a  bona  fide  claim  of  ownership. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Di«.  H  3-10;  Dec;  Dig.  |  3.*] 

Appeal  from  Superior  Court,  Navajo  Conn- 
ty;  Sidney  Sapp,  Judge. 

J.  W.  ATarley  and  others  were  convicted 
of  larceny,  and  appeal  fro  no  a  judgment  of 
conviction  and  an  order  denying  a  new  trial. 
Rerersed  and  remanded. 

The  appellants  were  indicted,  charged  with 
the  larceny  of  a  steer.  The  indictment,  omit- 
ting the  ftormal  parts,  is  as  follows:  "The 
said  J.  W.  Marley,  R.  S.  Mariey,  A.  O,  Mar- 
ley,  and  O.  D.  Blarley  on  or  abont  the  8th 
day  of  February,  1^,  and  before  the  finding 
of  this  Indlctmoit,  In  Navajo  county  of  the 
then  tendtoxy  of  Arizona,  and  now  Navajo 
connt7  of  the  state  of  Arlnma,  did  wlllfnily, 
imlawfnlly,  and  felonloasly  tafce^  steal,  and 
carry  away  one  steer  that  was  tiun  and 
there  the  property  of  Luther  Hart,  J.  O.  Ter- 
kamp,  and  Bfary  Babbitt,  oontraty,"  etc  The 
defendants  were  Jointly  tried  and  convicted 
aa  dialed.  From  the  Judgment  of  convlc- 
tkm  and  from  the  order  refusing  a  new  trial, 
the  defendants  have  appealed. 

B.  F.  Adams,  of  Albuquerque,  Henry  F. 
Ashnrst,  of  Prescott,  and  J.  £.  Jones,  of  Flag- 
staff, tor  appellants.  G.  P.  Bullard,  Atty. 
Qen.,  Leslie  Hardy,  Asst  Atty.  Gen.,  and  J. 
E.  Crosby,  Co.  Atty.,  of  Holbrook  (Beese  M. 
Ling,  of  Phcenlx.  and  E.  S.  Clark,  of  Pres- 
cott, of  counsel),  for  the  State. 


CUI^INGHAif,  J.  The  appeUants  have 
spedfled  27  grounds  of  error,  and  these  have 
been  grouped  by  appellants  under  three  heads 
for  the  treatment  on  this  appeal,  to  wit: 
First,  the  insufficiency  of  fbe  indictment; 
second,  rulings  of  the  court  admitting  and  re- 
jecting evidence;  third,  errors  in  giving, 
modi^ing,  and  refusing  InstructlonB. 

Tbe  abstract  of  the  record  furnished  falla 
to  disclose  the  demurrer  to  the  Indlctmoit 
as  £led,  and  for  that  reason  we  will  only  con- 
sider the  indictment  with  regard  to  the  snfH- 
dency  of  the  facts  stated  to  constitute  a  pub- 
lic offense.  Counsel  insist  only  upon  the  fail- 
ure of  the  Indictment  to  allege  that  the  tak- 
ing was  without  the  consent  of  the  owners, 
and  with  the  intent  to  deprive  the  owners  of 
the  value  of  their  property. 

Larceny  is  defined  as  "the  felonious  steal- 
ing, taking  carrying,  leading,  or  driving 
Away  the  personal  proper^  of  axtotbw." 
Section  441.  Penal  Oodo  of  Arlaona,  1901. 

"The  Indictment  Is  sufficient,  if  Jt  can  be 
understood  therefrom:   *   *  • 

"S.  That  Oie  act  or  omissUm  diarged  as  the 
offaise  la  clearly  and  distinctly  aet  forth  in 
ordinary  and  concise  language,  and  In  such 
manner  as  to  mable  a  person  of  common  nh- 
derstandh^  to  know  what  Is  intended." 

Snbd.  6  of  section  833,  Penal  Code  of  Arl- 
aona, 1901. 

[1]  Under  tiie  Penal  Code  of  thla  state  at 
the  date  of  flie  alibied  offense,  and  when  Oie 
Indictment  was  returned.  It  was  not  necessa- 
ry to  allege  in  the  Indictment  or  in&rmatlon 
that  the  properly  was  takaa  against  the  con- 
sent of  the  owner.  There  is  nothing  found 
In  the  statutory  definition  of  larceny  (section 
441,  Penal  Code  Arts.  1901)  to  that  effect 
**But  audi  consent  la,  at  the  common  law, 
matter  shnply  of  defense,  and  the  absence  of 
It  does  not  enter  into  a  prima  fade  case. 
Hraioe  nonoonsmt  Is  not  averred  In  the  In- 
dictment, and  It  need  not  be  proved."  Blsh. 
Cr.  Prac  |  752a.  So  the  Supreme  Court  of 
California,  in  People  v.  Davis,  31  Paa  1100, 
97  Gal.  104,  saysL  We  have  the  same  word- 
ed definition  of  larceny  with  California  and 
hold  to  the  same  view. 

The  charging  part  of  the  indictment,  "did 
willfully,  unlawfully,  and  feloniously  take, 
steal,  and  carry  away,"  etc.,  la  a  sufficient 
statement  of  the  Intent  with  which  the  tak- 
ing was  done  under  our  statute.  People  v. 
Brown,  27  Cal.  500. 

The  Indictment  sets  forth  the  act  charged 
aa  the  offense  clearly  and  distinctly  in  ordi- 
nary and  concise  langnage,  and  in  such  man- 
ner as  to  enable  a  person  of  common  under- 
standing to  know  that  the  defendants  are 
charged  thereby  with  the  larceny  of  a  steer, 
and  that  Is  all  tbe  statute  requires  the  Indict- 
ment to  contain  In  respect  to  alleging  the 
intent  The  statutes  of  Texas  in  charging 
this  offense  require  more  than  is  required  by 
the  statutes  of  California,  which  we  have 
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aOaptoA,  and  tbetefore  the  Texas  cases  cited 
hy  ainp^lanta*  coansel  are  not  antboiltr  ben 
upon  tbe  snfflciencT  of  the  indictment  in  xe- 
spect  to  tbe  atiestioiui  under  consideration. 

The  appellants  complain  that  the  coart  re- 
fused to  permit  thwn  to  prove  the  ownership 
of  the  anUnal,  alleged  to  have  been  stolen, 
in  Heck  Marley.  one  of  the  d^endants,  and 
therefore  refused  to  them  the  rl^^t  to  estab- 
lish their  d^ense  and  right  to  slaughter  the 
animal.  Defendants  admit  they  had  the  ani- 
mal in  their  cattle  corral  and  slaughtered  it 
at  tbe  time  and  place  shown  bj  the  evidoice 
of  the  prosecution.  The  evidence  that  Luther 
Hart,  J.  6.  Verkamp,  and  Mary  Babbitt  were 
the  true  owners  of  the  X  lazy  S  brand  and 
the  owners  of  tbe  range  cattle  bearli^  that 
brand  was  not  denied  by  defendants;  but 
defendants  say  that  one  of  th^r  number. 
Heck  Marley,  owned  certain  cattle  on  the 
range  that  bore  the  brand  7  bar  T  on  the  left 
ribs  and  X  on  tbe  left  hip,  and  that  the  ani- 
mal in  Question  was  so  branded,  or  defend- 
ants believed  It  was  so  branded,  and  slaugh- 
tered It  believiDg  the  animal  belonged  to 
Hed£  Marley.  The  court  first  admitted  evi- 
dence tending  to  prove  that  Toung  Marley 
owned  cattle  in  tbe  brand  mentioned,  and 
shipped  tbem  from  Texas  to  Arizona  and  re- 
leased tbem  upon  tbe  open  range  without  any 
Aiange  of  brand.  That  afterwards  Young 
Marley  sold  six  or  tight  head  of  said  steers 
bearing  7  bar  T  on  the  ribs  and  X  on  the  left 
hip  to  Heck  Marley.  one  of  the'  defendants. 
A  witness,  Les  Hughes,  testified  that  he  was 
working  for  the  Marleys  In  1Q06  and  was 
present  at  Folsom  dam  near  Wlnslow  when, 
during  that  year,  six,  seven,  or  eight  bead  of 
yearling  steers  arrived  with  a  shipment  of 
cattle  from  Texas.  They  each  bore  the  said 
7  bar  T  brand.  Tbey  were  received  as  be- 
longing to  YovDg  Marley,  and  turned  out  on 
the  rai^  at  Folsom  dam  in  the  care  of  these 
appellants.  Witness  while  at  work  on  the 
range  at  subsequent  times  saw  some  of  the 
steers.  Then  the  vrltness  was  asked  this 
question:  "Q.  Mr.  Hughes,  I  omitted  to  ask 
you  the  full  brand  which  I  aimed  to  ask  you. 
I  aimed  to  ask  you  whether  or  not  you  know 
who  Is  the  owner  or  purported  owner  of  the 
7  bar  T  on  the  left  side  with  X  on  the  left 
hip."  To  which  the  state  objected,  but,  be- 
fore a  ruling  from  tbe  court  was  had,  the  wit- 
ness answered,  "Heck  Marley."  ^e  objec- 
tion was  made  that  this  was  "an  attempt  to 
show  title  In  some  one  else  against  the  law- 
ful claim  of  title  already  In  evidence  here, 
against  positive  claim  of  title  made  In  the 
regular  way;  that  is  to  say,  we  have  shown 
brand  tax  and  payment  of  brand.  Now  then, 
for  a  mere  daim  of  ownership  to  prevail 
against  that  would  be,  of  course,  contrary  to 
all  rules  of  evidence.  There  must  be  iiosltive 
proof  of  ownership  of  such  strength  that  it 
would  overthrow  the  claim  made  by  the  state 
before  it  can  be  admitted." 

The  court  said  in  ruling:  "Zou  cannot 


prove  ownership,  but,  bowever,  will  let  the 
witness  answer  Oat  anestlon.  Yon  cannot 
prove  ownraship  by  that  He  has  already 
answered  tbe  question.  •  •  •  There  will 
be  no  more  of  it  Yon  will  not  proceed  any 
farther  with  it"  Ibe  proaecntton  moved  to 
strike  the  answer.  The  court  stated:  "Tbe 
court  has  ruled  that  ttiis  testimony  Is  not 
proper."  Appellants  Qien  ofEered  further  evi- 
dence along  that  line  in  these  words:  "We 
now  tender  and  offer  to  prove  by  other  wit- 
nesses that  they  know  that  these  animals 
were  brought  from  Texas,  and  that  Heck 
Bfarley — tliat  it  is  generally  reputed  that  Hecfc 
Marley  always  claimed  some  steers  in  this 
brand."  Without  a  fbrmal  objection,  but  in 
answer  to  a  question  from  counsel  as  to  what 
the  former  ruling  of  the  court  had  been,  Xbe 
court  stated :  "The  court  tells  you  not  to  go 
any  further  with  this  line  of  testimony." 
Upon  cross-examination  tbe  witness  was  ex- 
amined closely  about  the  steers,  from  whence 
and  bow  they  came  to  Arizona,  about  other 
cattle  in  the  same  shipment  and  brands  ap- 
pearing on  the  cattle,  the  number  of  different 
brands  in  the  shipment,  where  the  cattle  of 
tbe  shipment  were  turned  loose.  He  was 
cross-examined  closely  about  the  7  bar  T 
brand,  where  be  had  seen  It,  and  if  he  had 
seen  other  cattle  on  the  range  bearing  that 
brand. 

When  counsel  had  finished  the  cross-exam- 
ination a  Juror  by  permission  of  the  court 
asked  the  witness  the  question:  "Can  you  tell 
me  who  claimed  tbe  7  bar  T  with  X  on  the 
left  hip  when  they  were  shipped  to  this  coun- 
try 7**  The  witness,  answering,  said:  "Yes, 
sir.  I  answered  that  question  directly.  As 
I  told  Mr.  Ling  they  was  owned  by  Young 
Marley  Individually." 

Question  by  Mr.  Ling:  **You  said  In  your 
direct  examination  that  they  were  owned  by 
Heck  Marley.  A.  They  are  at  present  Q. 
How  do  you  know  they  are?  A.  Well,  air, 
I  heard  the  trade  between  Young  Marley  and 
his  brother  when  he  left  here  and  went  to 
Texas.  He  turned  his  cattle  over  to  him." 
The  prosecution  again  objected  because  no 
bill  of  sale  was  made  conveying  the  cattle. 
The  court  said  In  ruling:  "Tbey  cannot  prove 
ownership  that  way.  The  court  was  allowing 
you  to  explain  the  similarity  of  brand&  That 
was  the  only  thing  the  court  was  allowing. 
The  court  would  not  permit  you  to  prove  own- 
ership. Not  that  way.  •  •  •  The  court 
will  DOt  permit  them  to  prove  ownership. 
The  court  has  said  so. 

"Mr.  Ling :  But  a  claim  of  ownership,  the 
effect  Is  probably  tlie  sama 

"Tbe  Court:  The  court  will  not  permit  any 
more  of  It,  and  will  take  tbe  motion  to 
strike  under  advisement  *  *  *  The  court 
has  not  ruled  on  the  motion  to  strika 
•  •  •  The  court  will  not  permit  any  more 
testimony  of  this  kind. 

"The  court  haa  not  mled  on  this  yet  Tbe 
court  will  do  so  after  a  while,  Tbe  court  is 
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of  tbe  (pinion  tbat  the  tesdsumy  1b  wrong, 
Improper  teBttmonr.  bnt  will  take  tbe  motion 
to  strike  under  advlaement" 

Counsel  ■Ignlfled  th^  intoition  to  wait 
until  a  mllng  on  tbe  motion  was  had.  The 
court  tbea  ordered  tbe  evidence  stricken.  At 
a  sabsemieot  stage  oC  the  trial  the  state  was 
permitted  to  Introduce  as  rebutting  evidence 
testimony  tending  to  contradict  this  erldoice 
of  defokdanta  stricken:  tUs  1^  the  state 
offered  evidence  tff»'^***g  to  duiw  that  no  such 
cattle  as  the  steers  described  had  ever  been 
seen  by  stockmoi  at  their  ronnd-nps  of  the 
range  adjacent  to  Folscnn  Dam.  This  record 
as  made  is  not  very  definite  as  to  the  oact 
evidence  strldun.  when  oonsldeirad  alime^  but 
when  we  refer  to  tbe  Insttoctifnu,  no  doid)t 
exists  as  to  the  evidence  intended  to  be 
Btrtcken  and  rejected. 

The  court  Instructed  the  Jury  In  part  In 
these  words: 

"I  charge  you  that  the  defendants  do  not 
deny  the  killing  of  the  animal  mentioned  in 
the  Indictment,  but  claim  that  it  bore  a 
brand  claimed  by  one  of  the  defendants,  and 
tbe  Bald  animal  had  ranged  upon  the  range 
claimed  or  used  by  the  defendants  since  the 
year  1906.  I  charge  you  tbat  before  you 
can  consider  any  evidence  tending  to  support 
this  daim  there  must  be  evidence  before  you 
that  the  brand  eo  claimed  was  the  recorded 
brand  of  the  defendant  claiming  same,  and 
that  It  was  duly  recorded  prior  to  the  time 
of  tbe  aU^ed  larceny,  In  the  brand  booh 
required  to  be  kept  by  the  live  stock  sanitary 
board.  In  the  absence  of  this  proof,  you 
have  no  right  to  give  any  consideration  to 
the  defendant's  claim  of  said  brand. 

"I  further  charge  you  that  when  persons 
charged  with  the  larceny  of  an  animal  are 
residents  of  Arizona  at  the  time  of  said  of- 
fense, and  such  persona  base  their  claim  of 
ownership  of  the  animal  alleged  to  have  been 
stolen  upon  the  brand  claimed  by  the  ac- 
cused to  be  upon  said  animal,  the  only  proof 
tbat  tbe  accused  owned  said  brand  at  the 
'  time  of  the  larceny  that  you  may  properly 
consider  is  proof  that  said  brand  so  claim- 
ed by  the  accused  to  have  been  on  said  ani- 
mal was  recorded  In  the  brand  book  required 
to  be  kept  by  the  live  stock  sanitary  board 
of  Arizona.  •   •   • " 

[2]  These  two  instructions  are  urged  aa 
erroneous  in  the  motion  for  a  new  trial.  The 
effect  of  the  rulings  in  regard  to  rejecting 
and  striking  the  evidence  of  defendants* 
claim  of  ovrnersblp  and  in  tbe  foregoing  in- 
■tructlons  withdrawing  all  evidence  of  the 
daim  of  ownership  by  defendant,  is  to  deny 
to  the  defendant,  charged  with  the  larceny 
of  a  range  animal,  the  right  to  show  that 
he  made  a  bona  fide  claim  of  title  to  such 
animal.  Bvldence  establishing  his  owner- 
iblp  and  record  of  tbe  brand  found  on  such 
animal  Is  made  the  only  competent  evidence 
of  his  claim  of  ownerelhip;  such  proof  is  re- 
Qolred  to  b«  made  1^  tba  certlflcate  of  tbe 


live  stock  sanitary  board  certifying  the  con* 
tents  of  the  brand  book,  thereby  lowing  a 
legal  title  to  the  recorded  brand,  and  no  other 
evidence  Is  made  competent  for  that  purpose. 

The  Live  Stock  Sanitary  Law,  chapter 
51  of  the  Laws  of  1905,  made  no  such  require- 
ment In  order  to  establish  prima  facie 
the  ownership  of  a  range  animal,  proof  of 
the  ownership  and  due  record  of  the  brand 
on  the  animal,  with  proof  that  the  brand 
tax  was  paid,  was  all  the  evidence  required 
to  make  out  a  prima  fade  title  to  the  animal 
bearing  tbe  brand.  The  evidence  required  to 
establish  the  ownership  and  recording  ot 
the  brand  is  a  certlflcate  of  the  secretary  of 
the  live  stock  sanitary  board  of  the  entry 
upon  the  brand  book,  made  In  conformity  to 
the  requirements  of  the  provisions  of  tbat 
law  in  respect  to  recording  the  brand.  The 
fact  of  the  right  to  use  the  brand  prima 
facie  was  provable  by  the  brand  tax  receipt. 
Such  evidence,  the  certlflcate  of  the  record 
of  the  brand  and  the  brand  tax  receipt  in 
the  possession  of  a  person  named  therein,, 
was  made  evidence  of  a  compliance  with  the 
law  In  respect  to  those  matters  required  by 
such  law,  and  was  made  prima  fade  evidence 
In  all  the  courts  that  tbe  animal  bearing  such 
brand.  If  an  old  brand,  Is  the  property  of 
the  owner  of  such  brand.  Section  66  re- 
quired the  payment  of  the  brand  tax  as  a 
condition  precedent  to  tbe  continued  right 
to  use  the  brand,  and  made  the  brand  tax 
receipt  prima  fade  evidence  of  such  right. 
Section  C7  made  It  unlawful  to  use  a  brand 
DOt  recorded,  and  upon  which  the  brand  tax 
had  not  been  paid,  and  made  cattle  bearing 
Budi  brand.  If  fresbly  branded,  subject  to 
seizure. 

[3]  Sections  66  and  67  were  repealed  with- 
out a  saving  clause  by  chapter  4,  page  13, 
First  and  Spedal  Session  Laws  of  1912.  By 
such  repeal,  when  the  ownership  of  a  range 
animal  Is  to  be  established,  the  party  claim- 
ing ownership  may  make  out  a  prima  fade 
title  by  procuring  the  certified  copy  made  by 
the  secretary  of  the  live  stock  sanitary  board, 
of  the  entry  of  the  record  of  the  brand  made 
In  the  brand  book  relating  to  the  brand  borne 
by  tbe  animal,  and  sach  certified  copy  of  such 
brand  Is  required  to  be  taken  In  all  the 
courts  of  the  state  as  prima  fade  evidence 
of  the  rights  of  the  person  therein  named  (or 
of  his  assignor  upon  proper  proof  of  the  as- 
signment) to  use  said  brand  for  branding  bis 
animals,  that  the  owner  of  such  brand  has 
compiled  with  the  provisions  of  said  law,  and 
that  the  brand  shall  be  taken  la  all  the 
courts  of  the  state  as  prima  fade  evidence 
that  the  animal  bearing  the  brand  is  the 
property  of  the  owner  of  such  recorded  cer- 
tified brand,  except  when  the  brand  is  borne 
by  an  animal  seized  under  another  provision 
of  the  act.  No  such  facts  have  been  shown 
to  exist  in  this  case.  No  proof  of  the  record- 
ing of  the  brand  found  on  the  animal  was  in- 
troduced by  the  state.  The  only  proof  of 
ownership  of  the  brand  introduced  was  oral 
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evidence  to  the  effect  that  Luther  Hart,  J.  G. 
Verkamp,  and  Marf  Babbitt  owned  the  X 
lazy  S  brand,  and  claimed  the  range  cattle 
bearing  that  brand.  Other  witnesses  testi- 
fied to  the  fact  that  said  parties  were  the  re- 
puted owners  of  that  brand  and  claimed  the 
range  animals  bearing  that  brand.  The  ap- 
pellants made  no  attempt  to  dispute  such 
facts ;  such  evidence  with  the  evidence  of 
Luther  Hart,  to  the  effect  that  about  four 
years  prior  to  the  trial  he  and  his  co-owners 
of  the  brand  purchased  some  cattle  from  one 
Dlcb  Gibbons,  a  cattle  raiser  running  cattle 
on  the  range  In  Apache  county.  Such  cattle 
so  purchased  when  received  were  branded  7 
bar  T,  and  their  brand  X  lazy  S  was  also 
placed  upon  those  cattle,  and  the  cattle  were 
released  upon  the  open  range  bearing  both 
of  said  brands.  That  the  steer  in  question 
bore  both  brands.  Other  evidence  was  in- 
troduced tending  to  prove  that  the  steer  bore 
both  said  brands,  and  that  cattle  on  the 
range  had  been  observed  bearing  both  brands. 
This  was  the  state  of  the  evidence  of  the 
prosecution  upon  the  question  of  ownership 
of  the  animal  that  the  defendants  were  call- 
ed upon  to  meet,  when  the  foregoing  record 
was  made.  It  was  this  case  thus  made  by 
the  prosecution  that  the  appellants  were  at- 
tempting to  meet  and  overcome.  The  evi- 
dence ofTered  by  them  and  rejected  or  strick- 
en by  the  court,  and  of  which  the  Jury  was 
forbidden  to  consider  by  the  direct  instruc- 
tions of  the  court,  was  parol  evidence  of 
ownership  of  the  animal  in  question.  Such 
evidence  was  admissible  by  the  same  rule 
that  rightly  admitted  the  parol  evidence  of 
ownership  when  Introduced  by  the  state. 
The  evidence  offered  by  the  defendants  would 
tend  to  eiplaln  their  act,  and  throw  light  up- 
on the  transaction.  The  defendants  claim 
they  took  and  slaughtered  the  animal  In  ques- 
tion because  they  believed  it  bore  the  7  bar 
T  with  X  on  left  hip  brand,  and  that  all 
steers  of  the  apparent  age  of  the  animal  In 
question  bearing  that  brand,  mnniiv  on  the 
range  in  the  rlcinl^  of  Wlnslow,  were  claim- 
ed as  the  pnqperty  of  Heck  Marley,  one  of 
the  defendants,  and  that  Heck  Marley  killed 
this  anlmaL  If  these  facts  were  established 
anA  the  claim  was  bona  flde,  this  was  a  good 
defense. 

The  well-settled  law  ot  larceny  Is  tliat: 
"Sbice  one  who  takes  wliat  he  beeves  to  be 
his  has  not  Uie  intent  of  a  thief,  a  bona  fide 
claim  of  right  to  take  is  incompatible  with 
the  intent  to  steal;  and  one  who  takes  under 
a  bona  fide  claim  of  right  to  do  so  is  not 
guilty  of  larceny.  So  one  who  takes  goods 
under  the  authority  of  another,  In  the  bona 
fide  belief  that  he  Is  authorized,  or  that  his 
principal  Is  entitled,  is  not  guilty  of  larceny, 
altliough  such  belief  is  mistaken.  •  •  * 
It  is  necessary,  however,  In  all  cases  that  the 
claim  of  right  be  a  bona  fide  one.  Whether 
the  claim  is  honest  is  a  question  for  the  Jury. 


And  if  the  Jury  are  In  doubt  they  must  ac- 
quit"   25  Cyc.  49,  50,  51. 

The  refusal  of  the  court  to  receive  parol 
evidence  of  the  claim  of  ownership  of  the 
steer  in  Heck  Marley  and  the  instructions  of 
the  court  mentioned  above,  withdrawing  from 
consideration  of  the  Jury  all  evidence  of 
claim  of  such  ownership  deprived  the  appel- 
lants of  a  right  to  establish  their  defense  of 
a  bona  fide  claim  of  right  to  take  the  prop- 
erty, deprived  the  appellants  of  the  right  to 
have  the  Jury  pass  upon  the  Intent  with 
which  they  claimed  to  have  taken  the  prop- 
erty, and  therefore  the  app^ants  were  not 
awarded  a  fair  and  Impartial  trial  by  a  Jury, 
as  guaranteed  to  them  by  law.  The  court 
erred  in  rejecting  the  evidence  and  in  in- 
structing the  Jnry  as  to  the  law  governing 
the  case,  in  the  particulars  Indicated. 

The  other  errors  that  are  assigned  will  not 
be  now  referred  to,  as  the  Judgment  must  be 
reversed;  we  will  not  consider  such  for  the 
reason,  If  errors  were  coounitted,  upon  a  re- 
trial of  this  cause  we  presume  they  will  not 
again  occur,  and  rest  content  to  pass  upon 
such  other  questions  in  such  cases  as  rsQuire 
their  consideration. 

Judgmoit  reversed  and  remanded. 

FRANKLIN,  a  J.,  and  LAINK,  Superior 
Judge,  concur. 

N.  a  Judge  BOSS  being  dlaquaUfled  and 
announcing  his  disquallflcatton  In  open  court, 
the  remaining  Judges,  under  section  S  of  ar^ 
tide  6  of  ttie  ConstitntloD,  called  In  Hon.  V. 
B.  LAINH,  Jndge  of  the  Superior  Court  of 
Greenlee  County,  to  At  with  Qtem  in  the 
hearing  of  this  cause. 


STATS  V.  MOBGAN,  District  Judge. 
(No.  2S6a) 

(Supreme  Court  of  Utah.   Feb.  2S,  1814.) 

JOSTICES  OF  THE  PEACE  (J  141*)— TEANSFEB  TO 
AnOTHEB  JUSTI0B-~-£rFBOI  OV  ATFIDAVIT  OT 
PSEJUDICE. 

Under  Comp.  Laws  1907,  S  5132,  relative 
to  criminal  cases  before  juBtices,  providing  that, 
where  a  defendant  files  an  affidavit  that  be  can- 
not bave  a  fair  trial  before  the  justice,  because 
of  his  bias  or  prejudice,  the  case  must  be| 
transferred  to  another  justice,  the  filing  of  a 
suffirient  affidavit  does  not  deprive  the  justice 
of  jurisdiction^  but  his  refusal  of  the  change  and 
proceeding  with  the  trial  is  only  error ;  so 
that,  on  appeal,  the  district  court  has  juris- 
diction, ana,  tmder  sections  5166,  5167,  should 
try  the  case  de  novo.t 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  IXg.  H  407-476;  De&  Dig.  | 
141.*] 

Mandamus  by  the  State  against  A.  B.  Hor^ 
gan,  District  Judge.   Writ  issued. 

J.  H.  McDonald,  Dist  Atty.,  and  Grant 
C.  Bagler,  Co.  Atty.,  both  of  Frovo,  for  the 
State.  Jacob  Evans,  of  Frovo,  for  defendant. 


•For  other  eun  see  same  topic  and  Bectfon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  R«p*r  ladei 
t  State  ex  reL  OalUgher  t.  District  Court,  86  Uteb,  S8,  lU  Pm.  TBO.^  < 
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STRA0P,  J.  The  Fourth  Judicial  district 
court,  on  the  alleged  ground  of  want  of 
Jnilsdlctlon,  refuses  to  hear  and  try  a  case 
appealed  to  it  from  a  Justice  court.  We 
are  asked  by  mandamus  to  direct  him  to 
bear  it 

A  complaint  in  a  case  wherein  the  state 
of  Utab  was  plaintiff  and  one  Dart  defend- 
ant, cbargln?  blm  with  a  misdemeanor,  was 
filed  in  a  Justice  court  of  Utah  county.  He 
^ipeared  In  the  action  for  arraignment,  and 
stood  mate.  Upon  the  Justice's  direction,  a 
plea  of  not  gollty  was  entered  for  him. 
Then  the  defoidant  filed  an  affidavit  for  a 
change  of  yaine  on  the  gronnd  of  prejudice 
and  bias  of  tbe  Justice,  and  demanded  the 
case  be  transferred  to  another  Justice  of 
the  county.  The  justice  overruled  the  mo- 
tion, and  set  the  case  for  triaL  The  state 
pnt  In  its  evidence  and  rested.  The  de- 
fendant olttx^  none.  Hie  case  was  there- 
upon snbmitted  for  dedaton.  The  Jnstlee 
ftnind  the  defendant  guilty  as  cbarged  in 
the  coinplaint,  and  adjudged  blm  to  pay  a 
fine  of  9150.  From  that  Judgment,  the  de- 
fendant prosecuted  an  ai^)eal  to  the  district 
court.  The  record  was  transmitted  to  that 
court,  the  case  docketed,  and  the  defendant 
there  called  for  arraignment  He  again 
stood  mute.  Again  a  idea  of  not  gaUty  was 
entered  for  him.  Tbe  case  was  set,  and, 
when  called  for  trial,  tiw  defendant  moved  a 
dismissal  of  the  action  on  the  gronnd  that 
the  justice  had  lost  jurisdiction  by  the  flUng 
of  the  aflldaTlt  for  a  change  of  venne^  and 
was  without  jiufsdlctlon  to  thoeafter  bear 
the  case  and  render  a  judgmrat;  hence  the 
district  court  acquired  no  jurisdiction  by  tbe 
appeaL  The  district  court,  holdir«  with  the 
deftodant,  refused  to  hear  the  case,  dis- 
missed the  aweal,  and  remanded  the  case  to 
the  justice,  with  directions  to  transfte  the 
ease  to  another  Jnstiee.  So  the  state  Is 
here  seeking  by  mandamns  to  compel  the 
district  court  to  take  Jurisdiction  and  try  the 
case  on  merits. 

It  is  conceded  the  justloe  had  jurisdiction 
of  the  offense  charged  and  of  the  person  of 
the  defendant  The  claim  made  Is  that  be 
lost  or  was  ousted  of  jurisdiction  by  the 
DHng  of  the  affidavit  The  statute  (CSomp. 
Uws  1907,  i  5132}  provides:  "A  change  of 
tbe  place  of  trial  may  be  had  at  any  time 
btfote  the  trial  commences:  (1)  When  the 
defendant  flies  an  affidavit  in  writing,  stat- 
log  that  he  has  reason  to  believe,  and  does 
believe,  that  he  cannot  have  a  Calr  and  Im- 
partial trial  of  the  action  before  the  justice 
about  to  try  the  same,  by  reason  of  tbe  bias 
or  prejudice  of  such  justice,  tbe  action  must 
be  transferred  to  a  Justice  of  the  county 
agreed  upon  by  the  parties,  or,  if  there  la 
no  agreement,  to  the  nearest  justice  within 
tbe  connty  to  which  such  objection  does  not 
apply." 

The  affidavit  was  merely  In  the  language  of 
the  statute.  Let  it  be  conceded  that  that 
was  all  that  was  necessary.  And  let  It  fur- 


ther be  conceded,  as  is  also  ni^ted,  ttuit,  when 
the  affidavit  was  filed,  It  was  the  duty  of  the 
justice  to  transfer  the  case.  Still  the  ques- 
tion is:  Did  his  ruling  refusing  to  transfer 
it  constitute  mere  error,  or  did  the  filing  of 
tbe  affidavit  oust  the  court  of  jurisdiction 
to  further  proceed?  The  case  of  State  ex  teL 
GaUagher  v.  District  Court,  36  Utah,  68,  IM 
Pac  750,  is  cited  to  support  the  latter  con- 
tention, and  it  is  claimed  the  ruling  of  the 
district  court  refusing  to  take  Jurisdiction 
was  largely  based  upon  that  case.  Different 
statutes  (R.  S.  1898,  |  3669,  as  amended  by 
IJaws  1906,  c  92,  S  1,  and  section  3672)  were 
Invblved  In  the  Gallagher  Case.  They  relate 
to  a  change  of  venue  in  civil  actions  before 
Justice  courts,  and  provide  that  when  an 
affidavit  is  filed  as  by  tbat  statute  proTlded, 
the  Justice  "must  change  the  place  of  trial 
without  motion  being  made  therefor  and  hit 
JurUtUoHon  over  tw^  action  aftaJI  cease 
upon  the  ftUnff  of  mhA  affldavtt  for  all  pur- 
poeet,"  except  to  transfer  tbe  case.  We 
think  the  statutes  are  dissimilar.  By  the 
statute  involved  in  tbe  Oallagher  Case  the 
L^tslature  expressly  dedared  that,  upon  the 
filing  of  tbe  affidavit,  the  jurisdictton  of  the 
justice  "over  sach  actton  shall  cease  for  all 
pnrpcnes,"  exc^  to  transfer  tbe  case;  and 
because  of  such  express  declaration  was  it 
be3A  In  tbat  case  that  the  filing  of  the  affi- 
davit ousted  the  justice  of  jurisdiction.  The 
statute  here  under  consideration  contains  no 
such  declaration;  but  it  is  urged  it  never- 
theless la  mandatory,  and  that  tbe  filing  of 
the  affidavit  thereunder  had  the  same  effect 
to  oust  the  court  of  jurisdiction.  To  sup- 
port that  Bx  parte  Justus,  8  OkL  Cr.  Ill,  104 
Pac.  933.  25  L.  B.  A.  (N.  S.)  483,  is  cited. 
Tbat  case  so  holds.  It  proceeds  on  the  the- 
OTy  that  a  constitutlonBl  right  was  there  de- 
nied the  defendant  But  on  tbe  same  stat- 
ute and  in  the  same  case  a  contrary  conclu- 
sion was  readied  by  the  Kansas  court  In 
le  Justus,  65  Kan.  647.  70  Paa  354.  Said 
tbat  court:  .The  claim  made  "is  that,  as  tbe 
statute  directe  that  the  change  of  venue  must 
be  granted  when  tbe  application  is  made  in 
tbe  form  as  therdn  indicated,  upon  the  mak- 
ing of  such  appUcatton,  the  court  lost  juris-  ■ 
diction  of  the  case,  and  all  acte  of  the  court 
thereafter  were  wholly  without  warrant  in 
law  and  void.  We  are  not  able  to  give  our 
assent  to  this  proposition.  Undoubtedly  It 
was  error  on  the  part  of  the  district  court 
of  Kay  county  not  to  grant  the  change  of 
venue  as  asked  for;  the  application  being 
In  accordance  with  the  requirements  of  the 
statute.  For  Its  refusal  to  do  so  the  order 
would,  b^nd  question,  have  been  reversed 
upon  pn^ier  proceedings  to  the  higher  court 
Such  refusal,  however,  was  but  error,  and 
did  not  defeat  or  oust  the  court  of  Jurisdic- 
tion." 

There  are  cases  supporting  the  view  of  tHe 
Oklahoma  court;  notebly  from  the  Missouri 
courts  (State  v.  Staipman,  93  Ho.  147,  6  8. 
W.  97)  and  other  courts.  But  we  believe  the 
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greater  nnmber  of  caseB  and  tbe  wdght  of 
aathority  support  the  Kansas  court  State 
of  Iowa  T.  Heacock,  106  Iowa,  191,  76  N.  W. 
654;  aty  of  Ottomwa  r.  Schaub,  52  Iowa, 
515,  S  N.  W.  629;  Peters  v.  Koeppe,  166  Ind. 
35,  09  N.  B.  38;  Torner,  Sheriff,  v.  Conkey, 
132  Ind.  248,  81  N.  BL  777,  17  L.  R,  A.  809, 
32  Am.  St.  Rep.  251;  Carrow  v.  People,  113 
lU.  550;  CantweU  t.  People,  138  III.  602,  28 
N.  S.  964;  Jahnke  t.  State,  68  Neb.  164,  94 
N.  W.  158,  104  N.  W.  164;  State  v.  Hawkins, 
23  Wasb.  289,  63  Paa  258;  Ex  parte  Wright, 
119  Cal.  401,  51  Pac.  639;  Lowrey  v.  Hogu^ 
85  CaL  600,  24  Pac.  995;  Mtles  t.  Justice 
Conrt,  13  Cal.  App.  454, 110  Pac.  349.  True, 
the  statute  In  some  of  tfaoae  states,  especial- 
ly the  California  statute,  somewhat  differs 
from  ours.  The  California  statute  la: 
"When  It  appears  from  the  affldaTlt  of  the 
defendant  that  he  has  reasons  to  believe  and 
does  believe,"  etc.  Ours :  "When  the  defend- 
ant flies  an  affidavit  in  writing  stating  he 
luiB  reason  to  believe  and  does  believe,"  etc. 
But  both  provide  that,  upon  the  affidavit, 
"the  case  must  be  transferred  to  another 
Justice ;"  that  is,  both  statntes  provide  that, 
when  the  proper  affldavit  under  the  »tatut» 
<a  filed,  "the  case  must  be  transferred  to  an- 
other justice."  So,  the  piOTialon  requiring  a 
transfer  of  flie  cause  when  the  proper  affi- 
davit under  the  statute  la  made  and  filed  Is 
Just  as  mandatory  under  the  one  as  under 
the  other  statute.  Nor  does  the  California 
Btatnte  make  the  question  of  bias  or  prejn- 
dice  of  the  Justice  Issuable  any  more  than 
does  our  statute^  Tba.t  question  under  both 
statutes  must  be  determined  "from  tiie  affl- 
davir* ;  and,  when  a  proper  affidavit  under 
the  statute  Is  made  and  filed— under  the  one 
'Srtiea  it  appears  from  the  affidavit  of  the 
defendant  that  he  has  reascm  to  h^eve  and 
does  beUev^"  ete.,  under  l^e  other  "when 
the  defoidant  flies  an  affidavit  in  writing 
stating  that  he  has  reason  to  bellere  and 
does  believe,"  etc. — we  do  not  see  wherein 
the  Justice  has  any  more  discretion  In  the 
one  than  In  the  other  to  refuse  to  transfer 
the  case,  since  both  say  he  "must  transfer 
the  case."  It  Is  said  that,  under  the  Cali- 
fornia statute,  the  Justice  is  required  to  de- 
termine the  sufficiency  of  the  affidavit  and 
whether  it  is  In  compliance  with  the  statute, 
something  involving  Judicial  discretion.  As 
well  say  that  of  the  Utah  statute.  If,  under 
either,  the  applicant,  by  his  affidavit,  clearly 
establishes  bis  ground,  the  Justice  has  as 
much  license  In  the  one  as  in  the  other  to 
declare  the  affidavit  insufficient  and  not  In 
compliance  with  the  statute — ^to  call  white 
black  and  black  white. 

The  truth  la  these  statntes  are  mere  venue 
statutes,  and  do  not  Involve  Jurisdiction. 
When  that  is  kept  In  mind,  all  is  clear.  De- 
parting from  it  leads  to  confusion.  Brown, 
in  his  work  on  Jurisdiction  (2d  Bd.)  {  25, 
puts  the  proposition  right:  "These  various 
matters  mmtloned  above  (dlsqualiflcatlon  of 


the  Judge,  etc.)  affect  not  the  Jurisdldlon  of 
the  court,  but  incapacitates  the  court  from 
dispodng  of  the  action  differently.  The  bet- 
ter view  of  the  matter  Is  this,  that  when  a 
court  acquires  Jurisdiction  of  the  subjects 
matter,  and  the  parties  to  an  action  in  a 
lawful  manner,  the  jurisdiction  cannot  be 
ousted  or  lost  by  the  erroneous  exercise  of 
the  power  conferred,  and  Ite  Judgment  is 
not  void."  And  in  section  97 :  "The  reader 
must  discriminate  between  a  simple  errone- 
ous construction  of  a  statute,  the  erroneous 
admission  of  testimony,  the  erroneous  in- 
struction of  a  Jury  or  the  erroneous  ruling 
on  a  demurrer,  from  the  erroneous  constmc- 
tlon  of  a  constltotlonal  right  and  erroneous 
assumption  of  Jurisdiction ;  the  former  being 
simply  errors  of  law,  the  latter  being  juris- 
dictional. In  the  one  case,  the  acte  of  the 
court  are  simply  voidable;  in  the  other,  the 
error  goes  to  the  power  of  the  court  Itstit" 

So  does  Mr.  Justloe  Blllott,  In  Turner, 
Sheriff,  V.  Conkey,  supra.  He  says: 
statute  Investe  Justices  of  the  peace  with 
general  authority  to  conduct  preliminary  ex- 
aminations and  to  recognize  accused  persons 
to  the  court  clothed  with  criminal  Jurlsdle* 
tion.  The  authority  Is  extended  over  a  ges^ 
era!  subject,  and  in  this  instance  the  assump' 
tlon  of  jurisdiction  was  legal,  and  there  was 
no  judgmoit  beyond  that  Jurisdiction;  Uiat 
is,  there  was  no  excess  of  Jurisdiction. 
*  *  •  As  the  sufficiency  of  an  aflidavlt 
for  a  <!hange  of  venue,' as  wen  as  the  ques- 
tion as  to  the  time  of  flllng  and  the  like,  ase 
questions  of  procedure  It  seems  <^r  that 
such  questions  must  be  decided  by  the  tri- 
bunal which  rlghtfrilly  entered  upon  the 
hearing  of  the  case,  and  that  whether  sudi 
questions  are  rightly  or  wrongly  deeded  does 
not  affect  tb&  question  of  jurtadiction.  A 
wrong  decl^ott  may  constitute  error,  but  it 
does  not  destroy  jurisdiction.  It  is  qalte 
clear  that  the  refusal  of  a  judge  of  a  su- 
perior court  to  call  in  another  Judge  does 
not  destroy  jurisdiction,  although  it  may  be 
a  palpable  wrong  entitling  tb»  Injured  party 
to  TeUef  In  a  direct  attadc  There  is  no 
valid  reason  why  the  same  rule  should  not 
apply  to  an  Inferior  tribunal  invested  with 
authority  over  the  general  <dass  of  cases  of 
which  the  particular  case  Is  a  member.  Ifis- 
chievous  consequences  must  necessarily  re- 
sult from  the  doctrine  that  a  refusal  to  grant 
a  change  of  Justices,  or  of  venue,  takes  away 
aU  Jurisdiction  and  makes  the  proceeding 
void."  That  Is  also  the  view  taken  by  Chief 
Justice  Beatty  In  Ex  parte  Wright,  supra. 

When  a  court  of  competent  Jurisdiction 
has  legally  acquired  Jurisdiction  of  subject- 
matter  and  of  the  parties,  we  never  did  take 
kindly  to  the  proposition  that  Ite  Jurisdic- 
tion may  be  ousted  by  a  flexible  conscience 
of  a  suitor  or  retained  by  his  wish.  The 
Justice  here  confessedly  had  Jurisdiction  of 
subject-matter— of  the  offense  chaiged — and 
of  the  parties.  After  he  acquired  such  jutiS' 
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diction,  Im  was  aaked  to  timnsflBr  tbe  case. 
He  iragbt  to  bare  transCerted  it.  He  nfowd. 
In  BO  rallDfff.he  either  mlaeoneetrea  or  dls- 
recarded  tbe  statute  mider  wMch  tbe  ditnge 
was  asked.  StUl,  wbea  a  jtutice  bag  legally 
acquired  jurlBdlctlon  of  sabjact-matter  and 
<tf  tbe  parties,  bis  jnxladletton,  nanrOuOM, 
to  not  affected  evaxr  time  be  thereafter  mle- 
Gonstroes,  ndsooncaiTea,  or  mtwiTOltwi  a  rtat- 
nte  not  lundTlBg  sobjee^mattw,  jurisdiction, 
or  partlee,  bat  mere  pioeednre.  The  profes- 
sion freqnffiitly  baa  seen  most  ludicrous  con- 
■tmcttons  and  an>Ucationa  of  statntes  bj 
JnstteeB  In  reaching  concSndona  In  a  case, 
and  in  eome  instances  even  a  manifest  disre- 
gard of  law  or  evidence  or  baOx.  Still  the 
jostlce  was  within  his  jnrlsdictien.  When 
a  InaUce  so  acts,  wbat  is  tbe  remedy?  Ap- 
peal. Wbat,  under  tbe  statote,  is  tbe  scope 
«f  tbe  appeal?  A  trial  de  novo.  Oomp. 
tAws  1S07,  H  S168,  6ie7.  And.  since  tbe 
Justice  bere  bad  jnrlsdlctlon  of  subject-mat- 
ter and  of  tbe  parties,  Jnrtedictlon  to  render 
the  judgment  wbicb  was  rendered  by  bim, 
the  aroeal  conferred  jurisdiction  on  tbe  dis- 
trict court,  not  merely  to  review  and  correct 
errors,  but  to  try  the  case  de  novo.  That 
bere  Is  tbe  district  coorlfs  duty.  0^  ruUng 
which  it  made  involved  jurisdiction.  It  re- 
fused to  assnme  or  take  jurisdiction  wben 
clearly  tbe  aj^eal  conferred  jurisdiction  up- 
on .It. 

So  let  ttie  writ  issoe  directing  tbe  district 
court  to  vacate  the  order  of  dismissal,  to 
reinstate  tbe  case,  set  It  for  trial,  and  try  it 
de  novo.   Mo  eoata. 

McCABXY,  O.  J.,  and  FBICK,  J.,  concur. 


UNION  SAVINGS  &  INVESTMENT  CO.  v. 
DISTBICT  OOURT  OF  SALT  LAKE 
OOUNTT.  (No.  2660.) 
(Supreme  Court  of  Utah.  AprU  80, 1914.) 

1.  BVIDZNOK  (§  83*)— PBE8DKPT10N— OmOUU- 

AcnoN. 

Where  a  complaint  for  the  appointment  of 
a  recetrer  for  a  bidldiDg  and  loan  asBodation 
not  M«g9  that  the  officers  of  the  associa- 
tion or  the  Secretary  of  State  had  failed  to  per- 
form the  duties  imposed  upon  them  by  Comp. 
Laws  1907.  H  S92-102,  regulating  such  asso- 
dations,  it  mnst  be  presumed  Uiat  the  officers 
^Te  performed  tbelr  statutory  duties. 

[Bd.  Note.— For  otiter  cases,  see  Brldence, 
Cent  Dig.  i  lOS;  Dea  Dig.  |  83.*] 

2.  CoBPOUTioNB   (i  609*)  —  Dissolution  — 

POWEB  OF  COUBTB, 

The  power  to  wind  up  the  affairs  of  a  cor- 
poration and  to  dlsaolTO  it  la  not  one  which  io- 
Bwes  in  tbe  oonrts,  but  exists  <Hily  when  con- 
ferred by  statute. 

[Bd,  Note.— For  other  cases,  see  GorporationB, 
Cent  Dig.  H  2420-2423;  Dec.  Dig.  9  600.*I 

t,  EVIDBNCI  (i  20*)— JODICttAI,  NOTICE— MaT- 
ms  OF  COUlfON  KNOWLEDOB  —  BniLDINO 
.ARD  liOAir  ASSOCXATIONB. 

The  court  can  take  judicial  notice  of  the 
general  purpose  and  method  of  doing  business 
of  bnilfing  and  loaa  associatiooe. 

[Bd.  Note.— For  other  cases,  see  SMdence, 
Cent  Dig.  i  24;  Dee.  Dig.  i  m*] 


4.  BUILDIHO  AND  LOAH  ASSOCXATIOITS  (|  2*)— 
BEGtrUTIONS— POLICB  POWBB. 

In  view  of  the  purpose  of  building  and  loan 
assodationa  to  enable  a  large  number  of  per- 
sons who  are  without  ready  means  to  build 
homes  which  are  paid  for  in  small  iuBtaliments, 
and  tbe  benefit  to  the  community  derived  from 
such  assodationB,  the  state  may.  under  its  po- 
lice power,  exenase  rights  of  supervi^on  and 
Inspection  ovor  such  associations  greater  than 
over  ordinary  busineBs  assodations. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Assodations,  Cent  Dig.  i  2;  Dec  Dig. 
i  2.*] 

6.  BuiLDina  AND  LoAH  AseoozAinoNa  (|  42^) 

— MOBTOAQES— PATKSNT— DtSBOLUTION  OF 

Association. 

Whenever  a  bnllding  and  loan  asBodation 
is  declared  insolvent  Its  right  to  collect  the  in- 
stallments payable  by  Its  members  ceases,  and 
tbe  mortgages  of  borrowiDs  members  at  once 
become  due  and  payable,  and  may  be  foreclosed. 

[Ed.  Note.— For  other  cases,  see  BuilcUng  and 
Loan  AsBOciations.  Cent  Dig.  H  80,  104^-107 ; 
Dec  Dig.  I  42.*] 

6.  buildino  and  loan  associations  (|  46*) 
— Dissolution— Statdtobt  Reiodixs. 

Hie  remedy  given  by  Comp.  Laws  1907,  I 
400,  which  provides  tbat  when  a  domestic  build- 
ing and  loan  association  is,  in  the  opinion  of 
the  Secretary  of  State,  conducting  Its  affairs 
illegally,  or  Is  unsafe,  he  BbaU  notlnr  the  direc- 
tora,  and  If  tiie  objecttons  be  not  immediately 
remedied,  shall  sdvise  the  Attorney  General, 
who  shall  talte  tbe  necessary  steps  to  wind  up 
its  affairs,  is  ezclnaive,  and  the  courts  cannot 
appoint  a  recdver  to  wind  up  the  afMrs  of  tile 
asaodatioo  at  tbe  request  of  obe  or  more  of 
the  shareholders. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations^  Cent  Dig.  f  110;  Dee.  Dig. 
I  45.1 

7.  CoNSTrruTTONAi.  Law  (|  S28«)  —  Ons 
ConsTs  —  DissoLimoH  or  Buildino  and 
Loan  Association. 

Const,  art  1,  I  11,  reqidrlng  the  courts 
to  be  open  to  aD  aUfce,  does  not  prevent  the 
state  from  reserving  to  itself  the  sole  right  to 
bring  actions  for  the  dissolution  of  building  and 
loan  associations,  since  that  section  is  a  limi- 
toti<m,  not  a  grant  of  power,  prohlbitlDg  amr  re- 
stiletionB  upon  tiie  common-law  right  of  ac- 
ceas  to  tbe  court  but  not  enlarging  that  right. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  850-^;  Dea  Dig.  i 
828.*] 

8.  Building  and  Loan  Associations  (S  45*) 
— Dissolution- Right  of  Action. 

Tbe  right  to  dissolve  a  corporation  and 
wind  up  its  affairs  for  any  cauBe  against  itB 
consent  belongs  to  the  soverdgn  state  alone, 
and,  in  tbe  aoeence  of  an  express  statute  to 
that  effect  the  courts  have  no  power  to  dissolve 
sncb  corporation  at  the  instance  of  an  Individu- 
al suitor. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  H  66.  ^-01; 
Dec  Dig.  I  46.*] 

0.  Buildinq  and  Loan  Associations  (|  4S*) 
— Acnona— DissoiitmoN. 

An  action  by  a  shareholder  to  secure  the 
appointment  of  a  receiver  to  wind  up  the  busi- 
ness of  a  building  and  loan  association,  while 
not  tecbnically  an  action  to  dissolve  the  asso- 
dation,  has  practically  tbrit  effect,  si^  cannot 
be  entertained  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  {§  66,  ^91; 
Dec  Dig.  i  45.*] 
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10.  Bdildino  akd  Loan  Associations  (8  45*) 
— Dissolution—Paii-ubb  of  Stati  Officbb 
TO  Act. 

Tbe  danger  that  a  sliareholder  in  a  build- 
iD|  and  loan  asBOdation  may  suffer  irreparable 
injurj*  tbrough  tbe  failure  of  the  Attorney  Gen- 
eral to  wind  op  the  affairs  of  the  aseomtion, 
aa  regoired  by  Comp.  Laws  1907,  §  400,  does 
not  authorise  an  action  for  that  purpose  by  tbe 
shareholder,  since  it  is  presnmed  that  every 
officer  will  do  his  Autj,  and  if  the  duty  is  clear 
the  Attorney  General  may  be  required  by  the 
courts  to  perform  it. 

[Gd.  Note.— For  other  cases,  see  Building  and 
Loan  AssodatioDB,  Cent  Dig.  if  66,  K»-01: 
Dec  Dig.  §  45. 'J 

11.  Building  and  Loan  Associatioks  (|  6*) 
—Actions  by  SiiABEnoLDKBs. 

An  individual  shareholder  in  a  building  and 
loan  association  may  maintaiu  an  action  to  pre- 
vent its  officers  from  dtnng  some  forbidden  act, 
or  from  continaiDg  a  course  of  mismanagement 
of  its  affairs,  or  to  require  the  assodation  to 
obey  the  statute,  or  for  tbe  purpose  of  obtain- 
ing a  judgment  against  the  association. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Asaodations,  Cent.  Dig.  It  7-8;  Dec.  Dig. 
S  6.*] 

12.  Bdildisg  ahp  Loan  Associations  (|  45*) 

—  Actions  fob  Dissolutvon  —  Statutobt 
Pboviszons— Conditions  Pbecedent. 

Before  an  action  for  tbe  dissolntioo  of  a 
building  and  loan  assodation  is  brought  under 
Comp.  Laws  1907,  {  400,  the  assodation  should 
be  given  an  opportunity  to  correct  any  abuses 
In  its  management,  unless  its  affairs  are  such 
that,  in  tbe  opinion  of  the  Secretary  of  State 
or  Attorney  General,  they  cannot  be  corrected. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Assodations,  Cent  Dig.  «S  06,  89-01; 
Dec  Dig.  S  45.*] 

18.  BtJiLDiNo  AND  Loan  Associations  (§  45*) 

—  Actions  fob  Dissolution  —  Statutory 
rBovaaioNs— Duty  of  Attobhet  General. 

Under  Comp.  Laws  1007,  S  ^00,  providing 
that  if  the  Secretary  of  State  is  of  the  opinion 
that  a  building  and  loan  assodation  is  violating 
the  law  or  is  unsafe,  he  shall  advise  the  At- 
torney General,  who  must  bring  an  action  to 
dissolve  the  association,  if  the  Secretary  of 
State  refuses  to  perform  bis  duty,  it  neverthe- 
less is  the  duty  of  the  Attorney  General  to 
bring  the  action,  if  it  is  made  to  appear  to  him 
by  any  shareholder  that  the  association  is 
not  complying  with  the  law, 

[Ed.  Note.— For  other  eases,  see  Building  and 
Loan  Assodations,  Cent  Dig,  fig  66,  80-91; 
Dec  Dig.  §  45.*] 

Original  proceedings  in  the  Supreme  Court 
by  tbe  Union  Savings  &  Investment  Company 
for  prohibition  against  the  District  Court  of 
Salt  Lake  County,  Utah.  Writ  of  prohibi- 
tion issued. 

N.  V.  Jones  and  B.  J.  Stewart,  both  of 
Salt  Lake  City,  for  plaintttr.  C.  S.  Patterson 
and  J.  D.  Skeea,  both  of  Salt  Lake  City,  for 
defendant. 

FRICE,  J.  The  plaintiff,  an  incorporated 
bnildlng  and  loan  association  of  Utah,  com- 
menced this  proceeding  In  this  court  against 
the  district  court  of  Salt  Lake  county  to  pro- 
hibit that  court  frdm  iwsslng  upon  an  appli- 
cation for,  and  from  appointing  a  receiver  in 
a  certain  action  commeneed  against,  the 
plaintiff  in  said  court 


This  proceeding  is  based  apcMi  the  follow- 
ing facta:  One  Albert  C.  Fisher,  as  a  mem- 
ber or  shareholder  of  the  plaintiff,  commenc- 
ed an  action  In  the  district  conrt  aforesaid  to 
recover  the  withdrawal  value  of  his  shares, 
stating  specifically  the  valne  thereof.  While 
said  action  was  pending  in  said  court  a  num- 
ber of  other  shareholders  of  plaintiff  Inter- 
vened therein  for  the  purpose  of  recovering 
from  it  the  withdrawal  value  of  their  shares. 
After  said  shareholders  had  intervened  Fish- 
er dismissed  his  complaint,  and  he  is  no  long- 
er Interested  in  the  action.  The  Interveners, 
In  their  complaints  in  intervention,  in  sub- 
stance alleged  that  the  affairs  of  the  plaintiff 
have  been  grossly  mismanaged ;  that  It  is 
about  to  wrongfully  divert  certain  property 
and  assets  to  another  corporation  to  the  det- 
riment and  prejudice  of  Its  shar^olders.  In- 
cluding the  Interveners,  and  that  it  has  been 
guilty  of  gross  extravagance  in  paying  sala- 
ries, and  is  Insolveot  and  unable  to  further 
conduct  Its  business  as  a  building  and  loan 
association.  Tbe  Interveners,  therefore^ 
prayed  Judgment  for  the  withdrawal  value  of 
th^r  shares,  and  In  their  complaints  further 
prayed  "that  an  Immediate  order  be  Issued 
directing  and  requiring  the  defendant  cor- 
poration [plaintiff]  to  appear  *  •  •  to 
show  cause  •  •  •  why  a  receiver 
*  *  *  should  not  be  appointed  to  take 
charge  of  the  assets  of  the  defendant  cor- 
poration and  to  wind  up  Its  business,  and 
that  at  such  hearing  the  court  do  appoint 
some  suitable  and  discreet  person  to  take 
charge  of  all  the  assets  of  said  corporation, 
to  convert  the  same  Into  money  and  under 
the  direction  of  the  court  to  distribute  the 
same  among  those  found  to  be  lawfully  en- 
titled thereto,  and  to  do  all  things  usmal, 
necessary,  and  proper  to  be  done  in  matters 
of  receivership."  The  plaintiff  appeared  In 
the  action,  and  by  demurrer  challenged  the 
sufficiency  of  the  complaints  in  Intervention, 
and,  In  view  of  our  statute,  also  challenged 
the  power  of  the  district  court  to  hear  the 
application  for  the  appointment  of  a  receiver, 
or  to  appoint  one.  The  district  court  over- 
ruled the  demurrer,  whereupon  the  plaintiff 
invoked  the  aid  of  this  court  upon  ^n  applicoT 
tlon  duly  made,  wherein  it  asks  ua  to  prohibit 
tbe  district  court  trom  appointing  a  receiver 
for  the  purposes  prayed  for  by  tbe  interven- 
ers In  their  complaints. 

All  the  parties  In  interest  appeared  in  thia 
court,  and,  in  a  most  commendable  spirit  ful- 
ly submitted  the  whole  matter  of  whether, 
under  the  statute,  the  district  court  upon  the 
application  of  a  shareholder  has  the  power 
to  appoint  a  receiver  for  the  purposes  prayed 
for  by  the  Interveners  It  was  conceded  at 
the  hearing  that  those  who  are  seeking  foi' 
the  receiver  constitute  about  4  or  5  per  cent 
of  the  entire  numt)er  of  shareholders  or  mem- 
bers of  the  plaintiff.  The  sole  question  which' 
we  are  called  on  to  determine  In  this  proceed- 
ing Is  whether,  under  our  statute,  the  district 
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court  at  the  Instance  of  a  shareholder  may,  | 
over  the  objection  of  the  jplalntlCf,  and  with- 
out Its  consent,  appoint  a  receiver  to  take 
charge  of  its  assets,  convert  them  into  cash, 
and  distribute  them  among  its  shareholders 
and  thos  terminate  and  wind  up  its  business 
affairs.  The  powers  conferred  and  duties  Im- 
posed ou  building  and  loan  associations,  do- 
mestic and  foreign,  are  found  In  Comp.  Laws 
1907,  if  392  to  402,  IndusiTe.  Under  section 
392  building  and  loan  associations  may  be  in- 
corporated as  are  other  corporations  for  prof- 
it, and,  except  as  otherwise  provided  In  the 
sections  Just  referred  to,  are  governed  by  the 
goi^al  statute  relating  to  such  incorpora- 
tions. What  we  are  now  specifically  concern- 
ed with  are  tlie  provisions  of  the  statute 
whldi  specially  rdate  to  domestic  building 
and  loan  assodatlona.  Section  397  provides 
(bat  before  doing  any  business  in  this  state 
all  foreign  building  and  loan  associations 
must  make  out  and  file  with  the  Secretary  of 
State  a  veriaed  stateuwnt,  containing  the 
matters  ^tedfled  in  the  statute,  and,  if  such 
statement  Is  in  all  respects  satisfactory  to 
the  Secretary  of  State,  and  is  in  compliance 
with  the  statute,  he  is  required  to  issue  a  cer- 
tifleate  authorizing  such  building  and  loan 
asBodfttlon  to  do  business  In  this  state.  Sec- 
tion 398  provides  that  on  or  before  the  1st 
day  of  Man^  lo  each  year  every  building  and 
loan  association,  whether  domestic  or  foreign, 
fOiall  file  with  the  Secretary  of  State  the 
statement  reguired  in  section  397,  and  shall 
cause  a  oojfS  thereof  tu  be  published  at  least 
four  times  In  some  newspaper  published  and 
having  a  general  circulation  In  this  state. 
Sadi  publicatim  must  be  completed  on  or  be- 
fore the  1st  day  of  May,  and  proof  of  publica- 
tion must  be  filed  with  the  Secretary  of 
Stat& 

Section  399  provides:  "If  any  domestic 
building  and  UMn  association  shall  refuse  to 
submit  to  examination  by  the  bank  exam- 
hier,  the  Secretary  of  State  shall  advise  the 
Attorney  OenenU.  who  shall  proceed  to  wind 
up  its  affairs;  and  If  any  foreign  association 
rtfuse,  tiie  Secretary  of  State  shall  revoke 
Its  certificate  of  authority." 

Section  400  reads  as  follows:  "When,  in 
tbe  oplidon  of  tlie  Secretary  of  State,  any 
mdi  corporation  is  conducting  Its  business  11- 
tegally,  or  in  violation  of  its  articles  of  in- 
corporation or  by-laws,  or  is  practicing  dec^ 
tloD  upon  its  members  *  *  *  or  if  he  is 
satisfied  that  its  affairs  are  in  an  unsafe  con- 
dltion,  be  shall  notify  its  directors  or  man- 
agers, and  if  it  shall  not  immediately  amend 
Its  coarse  or  pnt  its  affairs  upon  a  safe  basis, 
be  shall  In  tbe  case  of  a  domestic  corporation 
advise  the  Attorney  General  tboeof,  who 
shall  take  the  necessary  steps  to  wind  up 
iti  tfDCairs,  and  In  the  case  of  a  foreign 
corporation  he  shall  revoke  its  certificate  of 
tothority." 

Section  401  Is  not  material  here. 

Section  402  makes  a  failure  to  comply  wltb 
the  provlslona  of  sectlMu  397,  398,  and  399, 


supra,  a  misdemeanor,  and  punishable  as 

such. 

[1,2]  There  is  no  allegation  in  the  com- 
plaints in  intervention  that  the  provisions  of 
our  statutes  have  not  been  fully  complied 
with,  and  hence  counsel  for  plaintiff  insist 
that  we  must  indulge  tbe  presumption  that 
both  the  officers  of  plaintiff  and  the  Secretary 
of  State  have  performed  the  duties  imposed 
by  statute.  Such,  In  the  absence  of  any  al- 
legation to  the  contrary.  Is  no  doubt  the  law. 
It  is  contended  by  plaintiff's  counsel  that  in 
view  of  the  foregoing  stetutes  the  district 
court  has  no  power  to  entertain  an  applica- 
tion made  by  a  ahar^older  or  member  of  the 
plaintiff)  for  the  purpose  of  winding  up  the 
affairs  of  the  association,  without  alleging 
that  he  has  applied  to  the  Secretary*  of  State 
to  have  that  officer  notify  and  demand  from 
the  plaintiff  that  it  comply  with  the  require- 
ments of  the  Secretary  of  State  and  with  the 
provisions  of  section  400.  It  is  further  con- 
tended that  in  case  the  Secretory  of  Stoto 
shall  find  that  the  conditions  spedfled  in  sec- 
tion 400  exist,  and  the  building  and  loan  as- 
-sodatlon  shall  fall  to  comply  with  that  of- 
Qcer's  request,  it  is  his  duty  to  forthwith  ad- 
vise the  Attorney  General  of  the  stote  of 
that  fact,  and  that  it  Is  then  tbe  duty  of  the 
Attorney  General  to  commence  an  action  to 
wind  up  tbe  aStaSn  of  the  j^lnUff,  and  that 
tbe  district  court  cannot  appoint  a  receiver 
for  the  purposes  aforesaid  except  upon  tbe 
application  of  the  Attorney  General.  Upon 
the  other  band,  counsel  for  the  interveners 
contend  that  tbe  remedy  provided  by  the  stat- 
ute is  not  exdusive,  and  ttu^  any  one  or 
more  of  tbe  shari^lders,  if  tbey  have  suf- 
ficient cause  therefor,  may  commence  an  ac- 
tion to  appoint  a  receiver  and  wind  up  tbe 
affairs  of  tbe  association  and  to  distribute  ite 
assete  among  those  to  whom  they  should  be 
legally  distributed.  It  is  settled  law  that, 
tbe  power  to  wind  up  the  affairs  of  a  cor- 
poration and  to  dissolve  it  Is  not  one  which' 
Inheres  in  the  courts.  It  is  therefore  con- 
tended by  pl^tiff's  counsel  that  where  a 
statute  prescribes  how  and  by  whom  an  cu> 
tion  to  wind  np  the  affairs  of  a  business  cor>- 
poration  and  to  dissolve  It  shall  be  brought, 
such  a  stotnto  is  ezdualve.  We  have  no  stat- 
ute authorising  our  courto  to  dissolve  a  oor* 
poratitm  without  Its  consent;  that  is,  without 
tbe  consent  of  Ito  duly  authorized  officers, 
although  we  have  a  statoto  authorising  sudi 
to  be  done  upon  tbe  application  of  tbe  of- 
ficers of  tbe  corpOTation.  Oomp.  Laws  1907, 
H  3661  to  3667,  Inclusive.  We  also  have  a 
statute  in  case  a  corporation  has  been  dis- 
solved or  is  insolvent,  or  has  fbrfdted  ito 
corporate  rights,  which  authorises  tbe  court 
to  appoint  a  recselver  for  such  defunct  cor- 
poratitm.  The  only  statute,  therefore,  that 
we  have  which  in  terms  authorizes  a  court 
to  dissolve  a  otnvoratlon  without  ito  consent,, 
that  is,  to  "wind  up  ito  afbirs,"  la  section 
400,  supra.  There  is  therefore,  muCh  force  to 
the  contention  of  plalntUTs  conns^l.tliat  the; 
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method  provided  by  the  statute,  where  one 
ia  prorided,  to  dissolve  a  corporation  is  ex- 
clasiTe. 

[3]  There  are,  however,  other  cogent  rea- 
sons why  the  provisions  of  our  statutes  re- 
lating to  building  and  loan  asaocllELtlous 
^ould  be  followed.  While  the  particular 
methods  followed  by  the  plalntUC  In  Its  trans- 
actions with  Its  members  are  not  set  forth, 
yet  we  may  take  judicial  notice  of  the  gen- 
eral purpose  of  such  associations,  and,  In 
a  general  way  at  least,  are  charged  with 
knowledge  of  their  methods  of  condncting 
business.  We,  therefore,  Judicially  know  that 
such  associations,  as  a  general  thing,  have  a 
large  membership,  that  is,  a  large  number  of 
shareholders ;  that  in  becoming  a  sharehold- 
er the  applicant  usually  is  required  to  pay 
only  a  very  small  amount,  and  that  by  mak- 
ing a  large  number  of  monthly  or  weekly  pay- 
ments, as  the  case  may  'be,  the  member,  after 
a  series  of  years,  pays  up  his  stock;  that 
when  bis  shares  are  thus  fully  paid  up  he 
can  draw  the  par  or  actual  value  thereof,  or 
he  may  borrow  from  the  association  In  ad- 
vance of  such  payments  an  amount  equal,  or 
nearly  so,  to  the  par  value  of  his  stock ;  tiiat 
the  money  is  usually  borrowed  for  the  pur- 
pose of  building  a  home,  wlilch  home,  to- 
gether with  the  borrower's  stock,  may  be 
mortgaged  and  pledged  as  security  for  the 
payment  of  the  loan,  and  that  such  loans  are 
usually  paid  off  In  monthly  or  weekly  pay- 
ments as  aforesaid;  that  provisions  are  al- 
so usually  made  for  the  withdrawal  by  mem- 
bers under  certain  conditions,  and  when  this 
is  the  case  a  member  may  withdraw  and  re- 
cdve  the  accrued  value  of  his  shares  at  the 
time  of  such  withdrawal. 

[4]  The  general  scheme  and  purpose  of 
0uch  associations,  therefore,  Is  to  permit  per- 
sons without  either  ready  or  large  means  to 
obtain  suffldent  money  to  build  homes  and  to 
pay  for  them  in  small  payments  at  stated  in- 
tervals of  time.  A  building  and  loan  asaod- 
aUon  honestiy,  ^dentty,  and  safely  conduct- 
ed may  therefore  be  of  great  benefit  to  any 
commnnlt7,  and  more  particularly  to  one 
where  there  are  a  large  number  of  wage- 
earners.  The  state,  under  Its  police  power, 
may  thus  assert  the  right  to  exercise  some 
rights  of  inspection  and  supervision  over 
building  and  loan  associations,  as  well  as 
over  banks,  which  It  may  not  deem  necessary 
with  respect  to  corporations  organized  for 
profit  generally.  In  view,  therefore,  that  as 
a  general  thing  there  are  a  considerable  num- 
ber of  persons  who  are  without  means,  or,  at 
least,  without  rea<Jy  means,  who  become  mem- 
bers of  such  assodations,  and  that  they  do  so 
for  the  purpose  of  building  moderate  and  in- 
expensive homes,  tiie  state  may  well,  for 
their  benefit  and  protection,  throw  some  safe- 
guards around  such  associations,  and  require 
one  or  more  state  officers  to  perform  some 
spedal  duty  or  duties  with  regard  to  them. 
In  this,  like  in  a  number  of  other  states, 
therefor^  there  are  statutes  requiring  such 


associations  to  file  with  a  certain  state  offi- 
cer and  publish  periodical  statements  show- 
ing their  financial  condition;  that  certain  of- 
ficers may  at  any  time  examine  Into  tbelr 
financial  affairs,  and,  If  found  in  an  unsat- 
isfactory or  unsafe  condition,  may  require 
such  associations  to  remedy  any  defects  and 
to  comply  with  the  statutes,  and  upon  failure 
to  do  so  a  particular  officer  named  shall  go 
Into  court  and  wind  up  their  afiTairs  and  col- 
lect the  assets  for  the  use  and  benefit  ot 
those  who  may  perhaps  be  financially  or  oth- 
erwise unable  to  protect  thdr  own  Interests, 
which  individually  may  not  be  great. 

[B]  In  this  connection  It  should  also  be  re- 
membered that  the  moment  one  of  those 
building  and  loan  associations  Is  declared  in- 
solvent, that  moment  Its  right  to  collect  the 
monthly  or  weekly  payments  from  its  mem- 
bers ceases,  and  the  mortgages  of  the  bor^ 
rowing  members  at  once  become  due  and  pay- 
able and  may  be  foredosed.   In  such  event 
the  entire  purpose  of  the  association  fallsi, 
and  thus  results  In  a  dissolution  of  the  ex- 
isting contractual  relations  between  the  as- 
sodation  and  Its  members  exc^t  for  the  pur- 
pose of  liquidating  its  affairs.    Upon  tiiese 
propositions,  so  far  as  we  know,  there  is  no 
diversity  of  opinion.    See  Weir  v.  Granite, 
eta,  Ass'n,  S6  N.  J.  Eq.  234,  S8  Ati.  943;  Cur- 
tis V.  Granite,  etc.,  Ass'n,  69  Conn.  6,  36  AtL 
1023,  61  Am.  St  Rep.  17;  Strauss  v.  Caro- 
lina, etc.,  Ass'n,  117  N.  O.  308,  23  S.  E.  4S0, 
30  L.  B.  A.  693,  53  Am.  St  Bep.  685;  and 
Endllch  on  B.  &  L.  Ass'ns,  {  523.  A  number 
of  cases  are  dted  in  the  foregoing  cases  and 
by  Blr.  Endlich,  to  which  we  need  not  spe- 
dally  refer.  To  declare  a  building  and  loan 
association  Insolvent,  therefore,  usually  re- 
sults in  requiring  a  large  number  of  borrow- 
ing members  who  may  have  paid  but  a  small 
part  ot  thdr  loans  to  forthwith  pay  the  full 
amount  of  thdr  mortgages.    Such  being  tbe 
unavoidable  result,  the  state  may  well  make 
some  spedal  effort  for  the  purpose  of  Induc- 
ing building  and  loan  assodations  to  conduct 
thdr  business  prudentiy,  honestiy,  and  safe- 
ly; that  in  case  such  Is  not  done  some  official 
with  authority  to  investigate  their  aCFalrs 
may  detect  any  wrongdoing,  and  may  thus 
require  speedy  action  on  the  part  Of  the  as- 
sociation to  correct  such  wrongs,  and  again 
place  its  business  affairs  upon  a  safe  basis; 
that  if  this  cannot  be  done,  then  that  sach 
officers  go  into  the  proper  court  and  wind  up 
the  affairs  of  the  corporation  and  distribute 
its  assets  among  its  members  and  other  cred- 
itors, If  it  has  any,  and  finally  to  prevent 
needless  and  expendve  litigation  on  the  part 
of  perhaps  only  one  or  a  small  number  of 
dissatisfied  nonborrowlng  shareholders  to  the 
detriment  of  a  much  latger  number  of  hor- 
rowing  members  whose  Interests  should  not 
be  Jeopardized  by  unnecessary  litigation.  It 
requires  no  argument  to  demonstrate  that 
such  protection  on  the  part  of  the  state  must 
result  In  adding  both  confidence  in  and  sta- 
bility to  anch  aasodattoni.   In  one  sensa^ 
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therefore,  a  laige  portioii  of  tbe  pi^Uc  may 
be  both  interested  and  benefited  either  direct- 
ly or  Indirectly  by  the  protection  tliat  the 
state  aflorda 

[I]  While  the  cases  upon  the  pioposltloD  of 
whether  the  rlftht  to  bring  an  action  for  the 
purpose  of  winding  up  tbe  affairs  of  the  as- 
sociation under  a  statute  like  ours  is  exciu- 
stvely  Tested  In  the  Attorney  General  are  not 
numerous,  yet  there  are  at  least  two  that  are 
sauarely  in  point,  and  In  which  It  is  held 
that  for  tbe  reasons  we  have  given,  and  per^ 
haps  others,  the  right  to  bring  an  action  for 
ttie  purpose  aforesaid,  in  the  first  instance  at 
least.  Is  ezdusiTdly  rested  in  the  official 
named  In  the  statute.  See  Clmer  t.  Lcwn  & 
Bldg.  Ass'n,  93  Me.  802,  45  AtL  32;  Hunting- 
ton, etc^  Ass^  T.  Fiilk,  168  Ind.  113,  63  N.  B. 
123.  The  doctrine  is  also  rec(«nlsed,  under 
a  somewhat  different  statute  In  Falls  t. 
Bunding  ft  Loan  Ass'n,  105  Tenn.  18,  68  S. 
W.  325.  The  same  is  true  In  Illinois.  The 
precise  question  wa^  howoTer,  not  passed  on 
by  the  court  of  that  state.  See  Broadwell  v. 
Homestead  Ass'n,  16l  IlL  327,  43  N.  E.  1087, 
and  IlUnols.  etc..  Ass'n.  r.  People.  173  lU.  638. 
SO  N.  E.  1007.  In  all  of  the  foregoing  cases, 
&iciept  those  from  Uaine  and  Indiana,  it  Is  In 
effect  held  that  the  association  may  waive  the 
right  and  may  consent  to  have  a  recover  ap- 
pMnted  in  an  action  commenced  by  a  share- 
holder, Hat  question  was  neither  presented 
nor  considered  in  either  the  Maine  or  Indi- 
ans cases.  Counsel  for  the  interveners  frank- 
ly coinceded  at  the  hearlxv  that  they  were  un- 
able to  find  any  cases  In  whldi  the  question 
was  squarely  presented,  and  In  which  the 
ruling  In  the  Maine  and  Indiana  cases  were 
disapproved,  ncr  have  we  been  unable  to  find 
any.  miere  are  some  cases  cited  counsel 
(or  the  Interveners,  however,  where  such  ao- 
tions  were  brought  by  a  shareholder,  or  a 
number  of  them,  bnt  the  question  now  under 
consideration  was  neither  presrated  nor  de- 
cided in  those  cases.  Indeed,  In  People  v. 
Lowe,  U7  N.  T.  175.  22  N.  ET.  1016,  which  is 
one  of  the  cases  dted,  the  Justices  of  the 
New  York  Court  of  Appeals  were  divided, 
and  for  that  reason  the  question  was  left  un- 
decided. What  authority  there  is  upon  the 
point  raised  1^  plaintiff's  demurrer  Is  there- 
fore against  tbe  contention  of  the  interven- 
ers. 

[7]  Bat  it  is  contended  that  under  article 
1. 1  11,  of  our  Constitution  the  courts  must 
always  be  open  to  all  alike.  It  is  now  too 
well  srttled  to  reqnlre  further  elucidation 
that  state  Constitutions  are  not  intended  as 
grants  bnt  merely  as  limitations  of  powers. 
What  is  said,  therefore,  In  the  section  Just 
referred  to  about  courts  having  to  be  open  to 
all  Is  merely  a  reiteration  of  the  pre-existing 
common-law  right  with  a  limltetion  prevent- 
ing the  Legislature  from  In  any  way  impair- 
ing or  curtaiUng  that  right  It  was  not  In- 
tended, 1^  adopting  that  and  similar  sections 
usually  found  In  Constitutions,  to  change  the 
law  with  respect  to  certain  rights  which  are 
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vested  in  the  state,  which  alone  can  exercise 
sovereign  powers.  For  instance,  an  Individ- 
ual may  not  sustain  an  action  and  assail  th« 
r^bt  of  a  conwratlon,  which  Is  a  creature  of 
the  state,  to  continue  its  business,  although 
sucli  corporation  may  transcend  Us  corporate 
powers  or  rlghta  Such  matters  are  stUl  left 
in  tbe  hands  of  the  sovereign  stete  to  be 
dealt  with  as  may  seem  best  to  it.  and  the 
state  may  not  be  Interfered  with  by  any  dls- 
satisfied  stodtlwlder  except  to  arrest  or  pre- 
.vent  a  wrong  done  or  contemplated  by  the 
corporation  In  tbe  courts. 

[I]  The  rli^t  to  dissolve  a  corporation  and 
wind  up  Ite  aff^rs  for  any  cause  against  ite 
consent  belongs  to  the  sover^n  state  alone, 
and  in  the  absence  of  an  express  statute  to 
that  effect  the  courta  have  no  power  to  bring 
about  that  result  at  the  Instuice  of  an  Indi- 
vidual suitor. 

[I]  To  dissolve  the  plalntlfl  corporation  Is 
precisely  what  the  interveners  are  attempt- 
ing to  do  In  the  action  pending  In  the  dis- 
trict court  It  is  true  that  in  attempting  to 
meet  that  contention  counsel  fOr  the  inter- 
veners inidsted  at  tbe  bearing  that  to  appoint 
a  receiver  to  wind  up  the  affairs  of  tbe  cor- 
poration does  not  necessarily  dissolve  it  Let 
It  be  conceded  that  technically  this  conten- 
tion may  ordinarily  be  true,  yet  where  a  cor- 
poration like  a  building  and  loan  assodatlon 
has  no  capital  «cept  snch  as  Is  derived  from 
its  members,  and  where  all  of  its  affairs  must 
necessarily  cease  and  Its  membership  neces- 
sarily be  released  fn>m  all  of  their  obliga- 
tions to  the  association,  and  thus  logically 
must  also  cease  to  continue  as  membera  ex- 
cept for  the  purposes  of  liquidation,  the  re- 
sult of  appointing  a  receiver  tor  the  purposes 
prayed  for  by  the  interveners  is  manifestly 
nothing  short  of  a  complete  dissolution  of 
the  corporation.  It  is  useless,  therefore,  to 
seek  to  disguise  tbe  fiict  by  tbe  mere  use  of 
words.  It  may  be  conceded  that  if  the  facts 
stated  In  the  complaints  of  tbe  interveners 
are  found  to  be  true,  then  there  can  be  but 
one  ultimate  result,  and  that  is  the  winding 
up  of  the  affairs  of  the  plaintiff  assodlatlon, 
and  tbe  distribution  of  Ita  assets  among  ite 
members  and  other  creditors,  if  there  are 
any  such.  Bnt  the  question  we  must  decide 
cannot  be  controlled,  not  even  inflnenced,  by 
what  tbe  ultimate  result  respecting  jdaintlff's 
continuing  in  msiness  must  or  may  be.  The 
question  is  a  much  broader  one.  The  ques- 
tion we  must  decide  is  >rhether  every  dlssat- 
Isfled  shareholder  may  go  into  a  court  at  any 
time  and  ask  that  court  to  wind  up  the  af- 
fairs of  a  building  and  loan  association  so 
that  he  may  at  once,  or  as  soon  as  the  busi- 
ness affairs  of  the  association  can  be  wound 
up,  obtain  the  withdrawal  value  of  his  shares, 
and  in  so  doii^  arrest  and  frustrate  the  en.- 
tire  sdieme  and  purpose  of  tbe  association 
and,  as  we  have  seen,  dissolve  all  of  the  ex- 
isting contractual  relations  between  the  asso- 
ciation and  ite  membera  except  fOr  the  pur- 
pose of  liquidation,  without  giving  tbe  assod* 
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atiou  tbe  opportoulty  contemplated  by  tlie 
statute  to  correct  any  evUs  or  wrongs  that 
Diay  exist  In  managing  Its  affairs.  If  this 
may  be  done,  then  any  shareholder  may  jeop- 
ardize tbe  welfare  of  the  association  and 
its  members  at  any  time  and  without  ade- 
quate cause.  We  cannot  escape  the  responsi- 
bility of  determining  the  meaning  of  the  stat- 
ute, and  whether  It  is  intended  to  protect  the 
rights  of  all  such  associations  and  their  mem- 
bers rather  than,  without  complying  with  tbe 
statute,  to  vindicate  tbe  alleged  rights  of  a 
few  members  of  but  one  association. 

[10]  Xor  Is  the  contention  sound  that  the 
shareholder  may  suffer  irreparable  injury  be- 
cause the  Attorney  General,  or  some  other 
state  officer,  may  refuse  to  act,  or  oiay  act 
tardily.  We  must  presume  that  erery  officer 
will  do  his  duty.  Moreover,  where  the  duty 
Is  clear  and  the  right  Is  equally  so,  the  courts 
can,  without  any  delay  whatever,  require  any 
officer  to  act.  Again,  there  Is  nothiug  in  the 
statute  wldch  prevents  any  shareholder,  or 
any  uamt>er  of  them,  from  joining  hands 
with  the  Attorney  General  and  assisting  him 
in  any  way,  even  in  the  conduct  of  an  action 
once  pending.  The  only  purpose  of  the  stat- 
ute is  to  prevent  hasty  and  Ul-consldered  ac- 
tion In  the  courts  by  a  party  without  giving 
the  association  any  opportunity  whatever  to 
first  correct  any  wrongs  that  may  exist  in  its 
management  or  business  affairs,  and  which. 
If  corrected,  may  be  for  the  best  Interests  of 
a  great  majority  of  the  shareholders  without 
injury  or  prejudice  to  any.  This  is  clearly 
pointed  out  in  the  Illinois  cases  to  which  we 
have  referred.  Further,  we  think  any  share- 
holder may  at  any  time  call  the  attention  of 
the  Secretary  of  State  to  any  wrongs  that 
are  being  perpetrated,  or  are  about  to  be,  or 
are  in  contemplation  by  any  building  and 
loan  association  which  do  or  may  affect  his 
rights  or  Interests. 

[11J  We  are  also  of  the  opinion,  and  so 
hold,  that  where  the  purpose  of  the  action  is 
not  to  wind  up  the  affairs,  but  Is  merely  to 
prevent  it  from  doing  some  forbidden  act,  or 
from  continuing  the  mismanagement  of  Its 
affairs,  or  to  require  it  to  follow  the  provi- 
sions of  the  statute  and  cognate  matters,  or 
for  the  purpose  of  obtaining  a  judgment 
against  the  association,  and,  in  short,  any  of- 
fensive or  prohibitive  action  which  Is  not  In- 
tended to  destroy  the  existence  of  the  associ- 
ation, such  action  may  be  brought  by  any 
shareholder  at  any  time  in  any  court  of  com- 
petent jurisdiction.  Where,  however,  as  here, 
the  manifest  purpose,  and  the  only  possible 
result,  of  tbe  action  Is  to  wind  up  all  of  the 
business  affairs  of  the  association,  and  the 
effect  is  necessarily  to  dissolve  Its  corporate 
existence,  the  action  should  be  commenced  by 
the  Attorney  General  as  pointed  out  In  the 
statute. 

[12]  We  further  hold  that  before  such  ac- 
tion la  brought  the  association  should  be  giv- 
en an  opportunity  to  place  Its  business  af- 


fairs upon  a  safe  basis,  to  correct  any  abuses 
in  its  management,  and  in  all  things  comply 
with  the  law,  unless,  in  the  opinion  of  the 
Secretary  of  State  and  the  Attorney  General, 
the  business  affairs  are  such  that  they  can- 
not be  remedied  or  corrected.  If  such  should, 
be  the  case,  it  would  be  useless  to  require 
from  the  association,  and  to  give  It  time  to 
do,  that  which  was  manifestly  impossible. 
The  facts  tu  that  regard,  however,  could  eas- 
ily be  alleged  by  the  Attorney  General,  and 
the  court  could  permit  the  action  to  proceed, 
although  no  time  or  opportimlty  had  been 
given  the  association  to  correct  the  evUs  tbat 
it  is  clear  it  could  not  correct. 

[13]  We  are  also  of  the  opinion  that  in 
case  the  Secretary  of  State  fails  or  refuses  to 
comply  with  the  provisions  of  the  statute  it 
nevertheless  la  the  duty  of  the  Attorney  Gen- 
era] to  bring  an  action  as  herein  stated  when 
it  Is  made  to  appear  to  him  by  any  share- 
holder ttiat  any  building  and  loan  associa- 
tion has  failed  or  refused,  and  continues  to 
fail  or  refuse,  to  comply  with  any  of  the  pro- 
visions of  the  statutes  to  which  reference 
has  been  made  herein.  We  think  such  a 
course  Is  contemplated  by  the  statute  for  the 
reason  ttiat  any  other  course  would  permit 
the  Secretary  of  State  to  prevent  an  action 
against  any  such  association. 

We  are  of  the  opinion  that  a  peremptory 
writ  as  prayed  for  by  the  plalatiff  Btaonld  Is- 
sue.   Such  Is  the  order. 

Mccarty,  C.  J.,  and  STRAUP,  J..  con- 
cur. 


In  re  GRANT.    (No.  2621.) 
(Supreme  Court  of  Utah.   April  24,  1914.) 

1.  iNToxicATiNe  Liquors  (S  lOS*)— License 
—Revocation— Appeal — Stay. 

A  judgment  revoking  a  liquor  license  beinfc 
self-execunng,  an  appeal  therefrom  does  not 
suspend  it.  or  stay  its  force,  at  least  where 
a  supersedeas  bond  is  not  given  under  Comp. 
Laws  1007,  S  3314. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
T^nrs.  Cent.  Dig.  H  116-118:  Dec  Dig.  f 

2.  IlVTOXICATINO  IfQUOaa  (S  108*)— LlCSITSES 
— KeVOCATIOK— APPEAI.. 

The  power  of  tbe  district  court  under  Laws 
ll)tl,  c.  106,  I  10,  to  revoke  liquor  licenses  in 
cities  of  the  first  and  second  classes,  as  is  its 
power  under  section  3  to  order  their  issuance 
therein,  Is  administrative,  so  ttiat,  in  the  ab- 
sence of  provision  in  tbe  statute  therefor,  ap- 
peal does  not  lie  from  Its  order,  ruling,  or  judg- 
ment revoking  a  Ucense. 

TKd.  Note.— For  otlier  cases,  see  Intoxleattaig 
Ufluors,  Cent.  Dig.  H  U&-118;  Dec.  Dig.  { 

loe.*] 

Orii^Dal  contempt  proceedings  against  B. 

F.  Grant.  Dismissed. 

On  March  6,  1014,  a  citation  was  issued  by 
this  court  to  B.  F.  Grant,  chief  of  police  of 
Salt  Lake  City,  to  show  cause,  if  any  he  has, 
why  he  should  not  be  punished  for  contempt 
for  an  alleged  Interference  by  bim  with  a 
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certala  «*iiBe  peodlng  In  ttais  conrt  on  ap- 
peal ftom  the  dlBtrict  court  of  Salt  Lake 
oowi(7,  entitled  "In  the  Matter  of  ReToca- 
tUm  -of  Retail  Llqnor  Dealer's  License  Is- 
sued to  E.  W.  Allen  for  Use  at  Basement  of 
180  South  Main  Street,  Salt  Lake  City. 
TJtalL"  The  affidavit  upon  which  the  cita- 
tion was  Issued,  amoi^  other  things,  recites: 
*^bat  on  the  Ist  day  of  ApiU,  1913,  by  order 
<a  the  district  court  *  •  ♦  a  retail  llq- 
n«r  license  was  Issued  to  affiant  (B.  W.  Al- 
ien) ;  that  on  the  16th  day  of  January.  1914, 
Hon.B.  F.Grant,  chief  of  police  of  Salt  Lake 
City,  Utah,  on  behalf  of  himself,  petitioned  to 
the  court  for  a  revocation  of  said  license,  a 
copy  of  which  petition  Is  hereto  attached 
and  made  a  part  of  this  affidavit.  •  •  * 
On  the  28th  day  of  January,  1914,  affiant 
duly  ISled  his  answer  to  said  petition,  a  copy 
of  which  answer  Is  hereto  attached  and  made 

a  part  of  this  affidavit   That  on  the  

day  of  February,  1914,  the  issues  were  duly 
tried  by  the  said  district  court,  and  on  the 
17th  day  of  February,  1914,  the  court  made 
Its  findings  of  fact  and  conclusions  of  law 
and  judgment,  a  copy  of  which  Is  hereto  at- 
tached and  made  a  part  of  this  affidavit."  It 
Is  further  recited  that  after  an  appeal  to 
this  court  was  taken  and  perfected,  and  an 
appeal  bond  filed  with  the  clerk  as  provided 
by  law,  the  licensee  "on  Saturday,  February 
28, 1914,  between  the  hours  of  7  o'clock  a.  m. 
and  12  o'clock  p.  m.,  proceeded  to  sell  and 
did  sell  intoxicating  liquors  under  said  li- 
cense aforesaid  at  ttie  place  designated; 

•  •  •  that  thereupon  •  •  •  B.  F. 
Grant,  chief  of  police  of  Salt  Lake  City, 
Utah,  in  violation  of  the  rights  of  affiant  and 
In  violation  of  the  stay  bond  filed  aa  afore- 
said, •  «  •  Interfered  and  arrested  and 
caused  to  be  imprisoned  the  employes  of 
aJBant  [naming  them]  for  alleged  violations 
of  the  liquor  law,  by  reason  of  the  revoca- 
tion of  said  liquor  license,  and  upon  the 
ground  that  affiant's  license  to  sell  liquor  at 
retail  bad  been  revoked  aa  aforesaid." 

The  findings  of  fact  made  by  the  court  In 
the  proceedings  had  on  this  petition  for  rev- 
ocation of  the  liquor  license  mentioned  and 
the  answer  filed  thereto  are  within  and  re- 
spoDsiTe  to  the  Issues,  and,  so  far  as  material 
here,  are  as  follows:  That  a  retail  liquor 
license  was  duly  Issued  to  E.  W.  Allen  "for 
use  at  basement  of  180  Soatb  Main  streeL 

•  *  *  That  a  retail  liquor  business  has 
been  condncted,  engaged  In,  and  carried  on 
by  asld  B.  W.  Allen  at  the  premises  desig- 
nated «  *  *  under  the  name  of  'Portola 
GafS,'  from  and  since  April  1*  1913,  to  and 
lodndlng  the  IBth  day  of  January,  1914. 

•  •  a  TbMt  said  licensee,  B.  W.  Allen,  on 
each  and  every  day,  except  Snndaya^  from 
September  1,  1918.  vp  to  January  16,  191^ 
had  willfully  failed  and  neglected  to  close 
atU  licensed  premises  at  tile  hour  of  12 
i^docb,  midnight,  and  he  has  wlUtnlly  and 
nnlawtoUy  pennttted  said  idace  of  business 


to  remain  open  to  the  pnbUc,  and  allowed 
and  permitted  patrons  of  said  place  to  re- 
main In  and  upon  said  premises,  after  the 
hour  of  12  o'clock,  midnight,  of  each  and  ev- 
ery day  aforeeald.  and  to  be  and  remain  In 
and  upon  said  premises  between  the  hours 
of  12  o'clock  midnight,  and  fl  o'clock  a.  m. 
of  said  days,  c<mtrary  to  the  provisions  of 
chapter  106,  Laws  of  Utah  19U.  •  •  •  i 
Tbat  said  licensee,  E.  W.  Allen,  on  each  and 
every  day  (aforesaid)  except  Sunday.  •  *  * 
has  willfully  and  unlawfully  aUowed  and 
permitted  certain  forms  of  amusement,  com- 
monly known  as  cabaret  show,  Including 
^glng,  dancing,  piano  and  violin  playing, 
in  and  upon  said  premises  licensed  for  the 
sale  of  intoxicating  liquors  at  retail,  con- 
trary." etc.  "That  said  licensee  •  •  ♦ 
from  September  1,  1913,  to  January  15,  1914, 
has  willfully  and  unlawfully  permitted  and 
allowed  a  certain  female  to  act  as  cashier  of 
said  retail  liquor  business  conducted  upon 
the  premises  aforesaid,  and  has  allowed  said 
female  to  remain  In  and  upon  said  premises 
at  all  times  when  the  same  was  open  to  the 
pnbllc,  and  to  be  and  remain  in  the  room 
where  intoxicating  liquors  are  sold  at  re- 
tail and  served  to  patrons  of  said  place,  con- 
trary to  chapter  106,  Laws  of  Utah  1911. 
That  said  licensee,  E.  W.  Allen,  from  Sep' 
tember  1,  1913,  to  January  15,  1914,  had 
willfully  and  unlawfully  permitted  and  al' 
lowed  said  licensed  premises  wherein  said 
retail  liquor  business  was  carried  on  •  •  ♦ 
to  be  frequented  and  resorted  to  by  lewd 
and  disorderly  women  and  Intoxicated  per- 
sons, and  has  •  •  *  permitted  and  al- 
lowed said  premises  to  be  and  become  a  re' 
sort  for  lewd  women,  prostitutes,  and  Intox- 
icated persons,  contrary,"  etc.  "That  the  ob- 
taining  of  a  restaurant  license  as  aforesaid, 
and  in  the  operating  of  said  licensed  prCTi- 
ises  under  the  name  of  'Portola  Caf6,'  la  a 
sham  and  subterfuge  carried  on  and  practiced 
by  said  licensee  for  the  purpose  of  evading  the 
provlstons  of  the  law  wherein  women  are 
prohibited  from  entering  premises  licensed 
for  the  sale  of  Intoxicath^g  llqnors  at  retail, 
prohibiting  the  use  of  tables,  chairs,  anil 
benches  In  such  licensed  premises,  prohibit- 
ing music,  entertainment,  or  any  form  oi^ 
amusement,  or  the  dispensing  of  free  lunch, 
or  lunch  for  which  money  Is  paid.  In  the 
room  where  a  retail  liquor  bmdneas  Is  car- 
ried on.** 

As  a  condnalon  of  law  the  conrt  held  that 
the  license  of  B.  W.  Allen  "should  be  revok- 
ed and  canceled."  A  decree  was  entered, 
which,  among  other  things,  recites  **tba.t  the 
retail  liquor  dealer's  license  heretofore  Is- 
sued *  *  *  to  E.  W.  Allen  for  nse  at 
basement  of  180  South  Main  street,  etc^  tor 
a  period  of  one  year  onnmenclng  AinU 
1918,  ■  *  *  Is  hereby  canceled  and  re* 
voked,  which,  said  order  of  revocation  shall 
be  effective  at  12  o'clock,  nddnlghl;  Satnrday, 
Febniaiy  7,  A.  D.  1914." 
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Section  2S  of  dupter  106.  Laws  Utah  1011, 
among  other  tilings,  provides  that  in  dtles 
IMC  the  first  and  second  class  "it  shall  be  law- 
ful, unless  otberwlae  ivoTlded  by  onllnance 
In  snch  dtlee,  for  auch  ^aces  of  bnsinesa 
(retail  Uqww  bnslnesid  to  remain  open  be- 
tween the  honrs  of  6  o'dodc  a.  m.  and  12 
o'docft,  midnight,  and  It  shall  be  tudawfal 
for  any  sncfa  licensee  to  sell,  barter,  give 
away  or  otherwise  famish  Intoxicating  liq- 
noTa  wlthhi  the  honrs  during  which  the  place 
of  business  of  such  licensee  la  herein  re- 
quired to  be  closed." 

SecUon  26  provides  that  "it  shall  be  on- 
lawtnl  for  any  licensed  ratall  [Uqnor]  dealer 
himself,  agent  or  servant,  to  permit  any 
one  to  remain  in  the  saloon  after  the  hour 
of  dosing,  as  provided  In  the  preceding  sec- 
tion, but  at  the  time  whm  such  saloon  should 
be  closed,  he  shall  require  all  perscms  to  at 
once  vacate  the  premises  and  see  lhat  the 
doors  are  secnrely  closed  and  locked^" 

Section  28  provides,  in  part,  as  follows: 
"The  licensed  praises  shall  be  conducted  In 
a  quiet,  orderly  manner ;  there  shall  be  no 
gambling,  •  •  •  nor  any  music,  phono- 
graph, or  other  form  of  amusement  or  en- 
tertainment, or  free  lunch,  nor  lunch  for 
which  money  is  paid,  in  the  room  where  said 
business  Is  carried  on;  *  *  *  no  female 
shall  be  employed  In  the  place;  no  woman, 
minor,  drunkard  or  Intoxicated  person  shall 
be  allowed  In  the  room ;  there  shall  be  no 
chairs,  benches,  nor  any  other  furniture  in 
the  room,  except  behind  the  bar,  and  only 
such  behind  the  tmr  as  is  necessary  for  the 
attendants." 

Section  29,  among  other  tilings,  provides: 
"It  shall  be  unlawful  for  any  dealer  in  in- 
toxicating liquors  •  •  •  to  permit  the 
room  wher^  he  is  licensed  to  sell  liquor  to 
be  in  any  way  connected  with  ^ny  room 
wherein  or  connected  with  which  any  pros- 
titution, •  •  *  or  wherein  any  prosti- 
tutes are  permitted  to  visit  for  any  purpose, 
or  wher«to  any  women  are  pomitted  for  any 
nniawful  pnrpoee." 

J.  J.  Whltaker,  of  Salt  Lake  City,  Corplaln- 
tlfl.  H.  3.  DInlnny,  Aaron  Meyers,  and  W. 
H.  Folland,  all  of  Salt  Lake  Olty,  for  de> 
.tendant 

McCABTY,  O.  3.  (after  stating  the  facts  as 
above).  [1]  Ckiunsel  for  petitioner,  E.  W. 
Allen,  concede  at  the  threshold  of  their  dis- 
cussion of  the  case  that  "It  was  for  the 
Legislature  to  say  that  In  small  communities 
the  city  council  have  the  right  to  grant  and 
revoke  license  without  appeal,"  and  that  *1t 
was  especially  their  right  that  where  in 
great  communities,  when  large  establish- 
ments are  built  up  under  a  liquor  license, 
that  district  courts  grant,  and  upon  a  trial 
and  judgment,  have  the  power  to  revoke." 
The  Important  question,  therefore,  is:  Does 
the  appeal  susp^id,  or,  more  correctly  qieak- 


tng,  temporaiHy  vacate,  Che  SxOgmait  ol  tbe 
district  court,  and  operate  as  a  bar  to  tbe 
prosecntton  of  the  Ucenaee,  Ills  agents  and 
emidoyda,  for  the  selling  of  Ugtiors  durias 
the  pendency  of  the  wnwalT  The  great 
weight  of  authority  seems  to  be  that  where, 
as  in  the  case  at  bar,  the  Judgment  is  aelf- 
ezecutlng,  and  no  act  of  a  ministarial  oflB- 
oer  is  necessary  to  make  it  effective,  an  ap- 
peal does  not  snspend  or  oQiwwlse  stay  tHe 
force  and  effect  of  the  Jndgmrait 

In  20  Bncy.  PL  A  Pr.  1244.  it  is  said:  "Un- 
der the  statutes  regulating  the  filing  of  su- 
persedeas bonds.  It  la  hdd  that  as  a  super- 
sedeas has  tbe  effect  ol  merely  staying  pvo* 
ceedlngs,  without  destroying  tbe  force  and 
effect  of  the  Judgment,  and  leaves  the  pro- 
ceedings in  the  condition  In  which  it  finds 
them,  and  as  a  self-execntlng  Judgment  re- 
quires no  proceeding  for  Its  enforcement, 
there  Is  nothing  upon  whldi  a  stay  bond 
can  (^rate  In  the  case  of  such  a  jwUcment" 

In  MUott,  App.  Pro.  |  302,  it  is  said: 
"Where  a  Judgment  or  decree  executes  it- 
self, that  is,  where  no  act  of  a  mlnla^lal 
officer  Is  necessary  to  put  it  Into  effect,  the 
supersedeas  does  not  alter  the  state  of  things 
created  by  the  Judgment  from  which  the 
appeal  Is  prosecuted.  This  doctrine  Is  strtk> 
ingly  Illustrated  by  the  case  wherein  it  was 
held  that  a  Judgment  suspending  an  attorney 
from  practice  executes  Itself,  except  as  to 
costs,  and  the  granting  of  a  supersedeas  only 
suspends  the  right  to  enforce  collection  of 
costs,  and  does  not  allow  the  attorney  to 
practice  pending  the  appeal."  Citing  Walls 
V.  Palmer,  64  Ind.  493. 

Tbe  cited  case  involved  the  question  of 
whether  an  attorney,  who  had  been  disbarred 
and  bis  license  revoked  by  the  circuit  court, 
was  entitled  to  practice  his  profession  dur- 
ing the  time  the  cause  was  pending  on  ap- 
peal in  the  Supreme  Court  In  the  course  of 
the  oplniou  the  court  said:  "But  it  Is  urged 
that  the  appeal  and  supersedeas,  *  •  * 
by  staying  the  Judgment  of  suspension,  has 
the  effect  of  restoring  the  petitioner  to  his 
rights  as  an  attorney  and  counselor  during 
the  pendency  of  the  appeal.  •  ♦  *  To 
give  them  that  effect,  and  grant  the  prayer 
of  the  petitioner,  would  be  to  reverse  the 
judgment  of  the  suspension  by  a  writ  of 
mandate  before  tbe  appeal  is  Judicially  de- 
cided. Tbe  effect  of  the  appeal  and  super* 
sedeas  is  to  stay  the  Judgment  of  suspension 
as  it  Is,  and  prevent  further  proceedings 
against  the  petitioner.  It  does  not  reverse, 
suspend,  or  supersede  the  force  of  the  Judg* 
ment  That  remains  in  all  respects  tbe  same. 
The  Judgment  Itself  requires  no  further  ex- 
ecution than  Its  own  terms;  it  executes  it- 
self, except  is  to  the  collection  of  costs, 
which  is  stayed  by  tbe  appeal  and  super, 
sedeas." 

In  Black  on  Intoxicating  Liqoora,  |  196, 
the  authOT  says:  "The  revocation  of  a  11- 
orase^  under  doe  proceedings,  absolutely  ex- 
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tingnlBlMW  the  Uqmum;  aod  cextloauti  taken 
to  sQcb  aetloa  Ja  no  bar  to  a  ^oaeoutlon  for 
sales  made  either  during  tbe  pendency  of 
tbe  writ,  or  of  an  appeal  from  a  Judgment 
afflmdns  the  action  of  the  hoard."  1  WooUen 
ft  Thornton,  Intox.  Liq.  {  456l 

Padsett  T.  State,  06  Ind.  386,  le  a  case  In 
which  the  board  of  connalaetoners  denied 
Padsett  a  Uomse  to  sell  li^ow.  He  pros- 
ecnted  an  appeal  to  tbe  district  court,  and 
■noceeded  In  obtaining  Judgment  Uiat  he  was 
a  fit  person  to  receive  a  license.  The  re- 
monstiators  appealed  from  the  Judgmeit  of 
tbB  dradt  conrt,  and  filed  the  proper  ap- 
peal bond.  It  was  Oiae  contended,  as  In  the 
case  at  bar,  t3iat  the  Judgment  was  Ineflec- 
tlTe  and  Intweratlre  during  the  pendency  ot 
tbe  a.ppeaL  Tbe  court  said:  "The  statute 
*  *  *  provides  that,  'whan  an  appeal  is 
taken  dnrii^  the  term  at  wblcb  Judgment  Is 
rendered.  It  shall  operate  as  a  stay  of  all 
farther  proceedings,*  and  If  the  act  of  taking 
out  a  license  Is  a  proceeding  f»  tbe  Judgment, 
then  tbe  appeal  stayed  tbe  appellant  from 
obtaining  tbe  Ucflnse.  We  do  not  regard  tbe 
Issuing  of  the  Uoesue  as  a  proceeding  on  tbe 
Judgment  wtttdn  the  mesnlng  of  the  statute. 
One  reason  for  this  conclusion  is  that  the 
Judgment  Is  sdf-ezacatli^  Tbe  entry  of  tbe 
Judgment  entitles  the  applicant  to  bis  li- 
cense wlUumt  any  other  proceedings  on  tbe 
Jn<^iDent  •  •  •  Thwe  Ja,  indeed,  no  pro- 
vision for  enfondiv  obedloaee  to  tbe  judg- 
ment 1^  process,  and  none  la  needed,  for  the 
Jndgmait  enforces  Itself.  *  *  *  There  la 
no  neoessUy  fW  any  iwooeas;  there  is  no 
propw^  to  be  seised  it ;  no  wrongdoer  is 
to  be  ^ected  from  an  oSoe,  or  ftom  property, 
or  anything  of  that  kind ;  all  4iat  can  pos- 
sibly be  accomplished  Is  effected  by  the  Judg- 
ment Itself." 

This  question  was  Involved  In  the  case  of 
Neaman  v.  State,  76  Wis.  112,  46  N.  W.  80. 
In  tbe  course  of  the  opinion  tbe  conrt  says: 
*^e  more  serloas  question  Is  whether  the 
pendency  of  tbe  writ  of  certiorari,  and  the 
sabseqnent  appeal  from  the  Judgment  there- 
on to  this  court,  operated  as  a  bar  to  the 
prosecution  of  Neunian  for  selling  daring 
the  time  which  would  have  been  Justified  by 
the  license,  had  it  not  been  so  revoked."  The 
court,  after  discussing  the  question,  says: 
"It  follows,  trom  what  has  been  said,  that 
neither  the  pendency  of  the  certiorari,  nor 
the  appeal  from  the  Judgm^t  afflrming  the 
order  of  the  village  board,  and  quashing  the 
writ,  operated  as  a  bar  to  the  prosecution 
for  the  several  offenses  of  which  Neuman 
was  convicted  in  this  action." 

The  authorities  seem  to  quite  uniformly 
hold  that  in  the  gr&ntlng  and  refaslng  of 
Heenses  to  sell  Uguora  much  Is  left  to  the 
discretion  of  the  conrt  or  board  charged 
with  that  duty,  and  in  most  Jurisdictions  the 
law  does  not  require  the  same  strictness  as 
to  proof  and  procedure  that  obtains  in  ac- 
tloos  <ff  veelal  proceeOliw  generally.  Thn 


<^Ject  being  the  revoqiitlon  of  a  privilege 
rather  than  punisbnient,  the  authority  or 
tribunal  vested  with  this  power  "are  not  r&< 
quired  to  take  the  formal  proceedings  essen* 
tlal  to  form  a  basis  of  a  Judicial  decision 
affecting  liberty,  or  property,"  but  the  pro- 
ceedings may  be  summary.  Black,  Intox. 
Uq.  I  101. 

Section  10,  c.  106,  Laws  Utah  1011,  among 
other  things,  provides:  "The  district  courts 
of  the  several  counties  In  which  cities  of  the 
first  and  second  dues  may  be  situated,  city 
councils  of  dtles  <^  tbe  third  dass,  board  of 
trustees  or  board  of  county  commissioners, 
for  violation  of  any  of  the  provisions  of  this 
act  or  any  ordinance,  or  for  any  oMer  i/ooi 
oaute,  *  *  *  may  revoke  a  license  grant- 
ed within  ttie  dty,  town  or  conn^,  as  tbe 
case  may  be.  For  the  purpose  of  carrying 
out  the  provlatona  of  this  section,  the  district 
conrt;  dty  conneU,  board  of  trustees  or  board 
of  county  oommlsslonera,  as  tbe  case  may  be, 
shall  bave  power  to  issue  or  cause  to  be  Is- 
sued snbiMBttas  and  to  compel  the  attendance 
of  witness  and  to  adminlstw  oatba.  *  *  * 
Tbe  district  courts  of  the  several  counties 
wherein  are  situated  dtles  of  the  first  and 
second  class  shall  make  and  enforce  rules  of 
procedure  and  practice  upm  appllcatlim  for 
lleenae,  hearing  of  protests  upon  application^ 
and  the  revocation  of  Ucenaea  so  that  wefc 
ffMtlert  may  be  tpeetfUy  MeA  and  deter- 
mined fa  oooordsNce  wUh  fmtiof  and  right." 
(Italics  oura.) 

It  wUl  thus  be  seen  that  the  Legislature, 
by  this  oiactmtfit,  Intended  to  give  and  has 
given  the  legally  constituted  authorities 
whose  duty  It  Is  to  grant,  and  in  proper  cases 
revoke,  licenses  a  broad  discretion  In  sndi 
matteiB.  ▲  eopj  of  the  findings  of  fact  made 
by  the  court,  and  which  form  the  basis  of 
the  Judgment  revoking  the  license  In  ques- 
tion, Is  attadied  to  and  made  a  part  of  tbe 
affidavit  upon  which  the  dtatlon  under  con- 
sideration was  Issued.  Excoitts  from  the 
findings  of  tact  are  set  forth  in  the  foregoing 
statement  ot  tbe  case.  These  findings,  wbich 
are  presumed  to  be  supported  by  the  evi- 
dence, famish  a  good  Illustration  of  the 
wholesomeness  of  tbe  rule  giving  the  court, 
board,  or  city  or  town  authorities  a  broad 
discretion  in  matters  pertaining  to  tbe  liq- 
uor traffic.  The  record  presented  by  affiant 
E.  W.  Allen  in  the  affidavit  upon  which  the 
citation  ha^Ui  was  Issued  shows  that  he, 
during  the  time  he  was  engaged  in  the  sale 
of  intoxicating  liquors  under  his  license,  per- 
slstenUy  and  conUnuonsly  violated  tbe  stat- 
ute regulating  and  restricting  the  sale  of  In- 
toxicating liquors.  By  thus  referring  to  the 
portions  of  the  record  of  the  main  case 
which  are  incorporated  in  and  made  a  part 
of  the  affidavit  under  consideration,  we  do 
not  wish  to  be  understood  as  expressing  an 
oi^ion  respecting  tbe  merits  of  the  cause  or 
any  questicm  presented  by  the  anwaL  Our 
only  porpoaa  in  InTtttng  attutKm  to  Owse 
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matters  la  that  they  farnlah  the  strongest 
possible  argument  that  can  be  made  in  sup- 
port of  the  doctrine  holding  that  an  appeal 
from  a  judgment  revoking  a  Uqaor  license 
does  not  destroy  the  force  and  effect  of  the 
judgment  pending  the  appeal. 

As  stated  by  counsel  for  B.  F.  Grant,  chl^ 
of  police,  to  whom  the  citation  in  question 
was  Issued,  In  their  brief  filed  herein:  "If 
counsel's  theory  is  correct,  that  the  appeal 
operates  in  sndi  a  manner  as  to  permit  the 
licensee,  Allen,  to  continue  the  sale  of  liq- 
uors under  his  license,  then  it  must  be  upon 
the  theory  that  eadi  license  is  reinstated 
and  has  its  full  force  and  effect  It  takes 
no  argument  to  show  that  this  in  effect 
nullifies  and  makes  of  no  effect  the  judg- 
ment of  court  revoking  the  license.  At  least 
this  would  be  true  during  the  time  when  said 
case  is  on  appeaL"  In  other  words,  the  ap- 
peal would  have  the  effect  of  temporarily 
racatlng  the  judgment  As  we  have  pointed 
out  the  great  weight  of  authority  is  to  the 
effect  that  a  judgment  in  this  class  of  cases 
is  self-executing.  Therefore,  when  the  dis- 
trict court  rendered  the  Judgment  under  con- 
sideration, affiant's  license  to  sell  liquor  was 
canceled  and  extinguished,  and  the  taking 
of  an  appeal  to  this  court  could  not  &Qd  did 
not  revive  or  reinstate  the  license.  Assum- 
ing, for  the  sake  of  argument  but  not  con- 
ceding, that  the  giving  of  an  undertaking 
(supersedeas  bond)  as  required  by  Comp. 
I^wB  1007,  I  3314,  would  suspend  the  force 
and  effect  of  the  Judgment  and  in  effect  re- 
instate the  license  revoked  and  canceled  by 
the  judgment  and  that  affiant  would  there- 
by be  entitled  to  sell  liquor  under  and  in 
pursuance  of  the  license  during  the  pendency 
of  the  appeal,  no  such  bond  or  undertaking 
was  given  in  the  court  below,  and  affiant  has 
not  applied  to  this  court  for  permission  to 
flle  such  undertaking.  Theietan  the  Jndg- 
ment  ander  affiant's  theory  of  the  law,  has 
not  been  and  Is  not  suspended. 

For  the  reasons  stated,  the  order  citing  B. 
F.  Grant  chief  of  police,  to  show  cause  why 
he  should  not  be  punished  for  contempt  la 
set  aside,  and  the  proceeding  dismissed. 

STRAUP,  J.  [2]  I  concur  in  the  rulings 
of  the  Chief  Justice ;  but  I  am  farther  of  the 
opinion  that  the  order,  or  so-called  judgment 
of  revocation  is  not  appealable.  This  for 
the  reaHon  that  the  power  conferred  on  dis- 
trict courts  by  section  8,  c.  100,  Iawb  1911, 
to  direct  or  order  city  councils  of  cities  of 
the  first  and  second  cIebb  to  issue  liquor  11- 
oensesi  and  by  section  10  to  revoke  such  11- 
cenaeB,  la  special,  summary,  administrative, 
and  Ina^ntable  trom  the  sovereignty  of  the 
state— a  power  conferred  on  the  district 
court  as  a  mere  agent  of  the  state,  ezwcis- 
Ing  police  powers  of  the  state.  That  I  think 
evident  not  only  from  the  nature  of  the 
power  conferred,  but  also  from  the  language 
of  the  act  conferring  and  delegatiDg  the 
power.    The  statute  Itself  does  not  provide 


for  an  aiq>eal  from  an  order  or  raltng  grant' 
Ing  or  refusing  a  Ucense,  or  tevoklng  or  r»-  . 
fusing  to  revoke  It 

The  claim  made  la  Uiat  such  a  ruling  or 
order  is  "a  judgment"  &  Snal  judgment;  and 
since  the  Constitution  grants  the  right  of  an 
appeal  from  all  final  jndgmente>  of  the  dis- 
trict court  an  appeal  lies  from  this  order 
or  so-called  judgment  of  revocation.  I  do  not 
think  the  claim  well  founded.  Liquor  Li- 
censes or  permits  are  neither  contracts  nor 
rights  of  property.  They  are  mere  permits. 
Issued  or  granted  In  the  exercise  of  the  po- 
lice power  of  the  state,  to  do  what  other- 
wise would  be  unlawful,  l^e  same  tribunal 
authorized  to  direct  or  grant  the  Issuance  of 
a  license  Is  also  authorized  to  revoke  it. 
There  is  no  difference  as  to  the  nature  of  the 
power  exercised  in  granting  a  license  and 
in  revoking  It  In  both  the  court  acts  in  an 
admlnlstrativa  capacity  and  as  the  mere 
agent  of  the  state.  The  state  Itself  may 
grant  or  withhold  liquor  licenses  or  permits, 
or  revoke  them,  as  it  may  think  proper.  It 
may  likewise  delegate  that  power  to  others. 
As  to  dtles  of  the  first  and  sectmd  class  the 
power  has  been  delegated  to  district  courts ; 
as  to  cities  of  the  third  class,  towns,  and 
counties,  to  boards  of  trustees,  commission- 
ers, and  city  councils.  Now,  I  see  no  differ- 
ence as  to  the  nature  and  character  of  the 
power,  whether  exercised  by  a  district  court 
or  a  board  of  trustees,  or  commissioners,  or 
a  city  counclL  If  an  appeal  lies  from  an 
order  or  ruling  of  the  district  court  grant- 
ing or  refusing  8  license,  or  revoking  or  re- 
fusing to  revoke  It  then  it  would  seem  an 
appeal  wonid  also  lie  from  similar  action  by 
a  board  of  - trustees  or  commissioners,  or  a 
dty  council.  To  say  that  an  appeal  lies 
when  the  power  is  exercised  by  a  dlatrict 
court  but  not  when  exercised  by  a  board  or 
dty  council,  la  to  look,  not  to  the  substance 
of  the  power  conferred  and  exerdsed,  but  to 
the  mere  instrumentality  to  which  it  is  del- 
egated and  through  whldi  it  Is  exercised. 
Of  course,  the  Legislature  could  have  pro- 
vided for  an  appeal,  as  is  the  ease  in  soma 
JurlsdlctlonB ;  bnt  that  was  not  done,  t 
therefore  think  the  order  unappealable,  and 
that  the  case  is  not  legally  pending  In  this 
court;  and  hence  the  party  complained  of 
has  committed  no  offense  in  this  court-  We 
are  thus,  on  a  proceeding  by  anneal,  with- 
out jurisdiction  to  inquire  into  or  adjudge 
the  alleged  matters  presented  by  the  peti- 
tioner. 

If,  however,  I  am  wrong  In  this,  and  if  the 
Judgment  is  appealable  and  the  action  1^1- 
ly  pending  before  us,  then  am  I  of  the  opin- 
ion, for  the  reasons  given  by  the  Chief  Jus- 
tice, that  the  order  or  Judgment  of  the  court 
below  is  self-executing,  and  that  the  execo- 
tton  of  It  was  not  stayed  by  ttw  appeaL 

FBICK,  J.  I  concur  with  the  condu^ons 
at  the  Chief  Justice.  X  am,  however,  far- 
ther of  the  opinion  that  the  order  revoking 
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the  Ucense  Is  not  appealable,  and  with  re- 
gard t(»  that  question  X  also  folly  concur  with 
the  Tlewa  expressed  hj  Jastice  8TBAUF  tai 
his  comcnrrins  opinion. 


WIIXOBUBN  BANGH  GO.     TEOBN  et  al. 
(No.  887a) 

(Sopreme  Ooort  of  Montana.   April  11,  1914.) 

1.  PiXADIRO    .(I    20B*)  —  BXGONTITANCE  OT 

TniTB*  Pbopbbtt  to  SnTLOS— OBNKBU  DI* 

In  an  action  by  the  assignee  of  tbe  settlor 
of  a  trust  to  comiwf  a  reconveyance  of  tbe  trust 
property  on  tbe  eround  that  the  purposes  of  the 
trust  bad  been  fully  acconiplished,  petition  held 
to  allege  &cts  from  which  it  was  fairly  inferable 
that  the  trustee  had  been  fully  reimbursed  for 
all  advancements  he  Itad  made  on  the  account 
of  the  settlor,  and  hencCf  tboogb  perhaps  vulner- 
able to  a  special  demurrer  beoiuse  Indefinite 
and  aiobi^ous,  was  sufficient  as  against  a  gen- 
eral demurrer. 

[Eld.  Note. — For  other  cases,  see  Pleading, 
Crat.^E^|^4l»l-4&S.  480,  486,  4e8-ei0;  Dec 

2.  PUBADINO  (t  86*)~P£SA  OK  AKBWn--lN- 
CONSIBTENT  DEFENSES. 

Where,  In  an  action  to  compel  a  reconvey- 
ance oi  certain  trust  property  on  tiie  ground 
that  the  purposes  of  die  trust  had  been  fully 
aocomplished,  defendant  in  his  answer  recog- 
nised the  original  contract  by  which  the  trust 
-was  created  and  the  property  conveyed  as  valid, 
but  set  np  title  to  tbe  property  by  virtue  of  a 
cobseqnent  c<mtract,  he  could  not  thmafter 
contend  that  the  original  contract  was  void 
because  not  in  wrltinK- 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  fi  81-88;  Dec.  Dig.  S  36.*] 

3.  COEFOBATIonS  ({  S18*>— GENERAL  DENIAL— 

AiuoATioir  Not  Put  in  Issue. 

A  general  denial  of  all  tbe  all«atl(uis  of 
the  complaint  not  specifically  admitted  or  denied 
does  not  pat  in  issue  tbe  corporate  capacity  of 
plaintur. 

(Bd.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  U  2028.  2086,  2087 ;  Dec.  Dig.  I 
518.*3 

4.  TBuns  (I  871*)— YAEXAiroB  beiweeit  Al- 

UeoATIONS  AND  pBOOr. 

In  an  action  gainst  a  trustee  to  compel  a 
reconveyance  of  certain  trust  property,  where 
tbe  complaint  alleged  that  plaintiff  was  the  own- 
er of  tbe  proi>erty,  etc.,,  and  made  tbe  convey- 
ance to  the  trustee,  but'  the  proof  showed  that 
the  property  was  In  tbe  name  of  {daintifTs 
brother,  etc,  who  conveyed  to  the  trustee,  tbe 
variances  were  Inunaterlnl ;  ^ere  being  further 
proof  that  plaintiff  was  tbe  real  and  beneSclal 
owner. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  588-009 :  Dec.  Dig.  f  371.*] 

Appeal  from  District  Court,  Trilowstone 
Coanty ;  Geo.  W.  Plerson,  Judge. 

Action  by  the  ^miobnm  Ranch  Company 
against  Christian  Tegen  and  Peter  Yegen. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

F.  B.  Beynolds,  of  Billings,  for  appellants. 
M.  J.  Lamb,  of  Billings,  for  respondent 

BBANTLT,  C.  J.  This  cause  was  here- 
tofore before  this  court  on  appeals  from  a 
Judgment  hj  detaalt  against  the  deTendattt 


Peter  Tegen,  and  from  an  order  denying  a 
motion  to  set  aside  the  default.  WUlobnm 
Ranch  Go.  t.  Yegen,  ^  Mont  264,  122  Pa& 
915.  The  Judgment  and  order  were  reversed 
on  the  ground  that  the  complaint  was  In- 
sniBcient.  in  that  it  did  not  set  forth  that  the 
purpose  for  wbldi  the  trust  was  created  had 
been  accomplished.  The  plaintiff  thereupon 
filed  an  amended  complaint  to  supply  the 
omission  suggested,  and  also  to  make  more 
deflnlte  and  speclfle  the  allegations  showing 
tbe  amount  of  money  received  and  paid  out 
by  defendant  Christian  Yegen  from  rents 
and  profits  of  the  property  in  bis  hands,  or 
from  the  proceeds  of  sales  thereof,  and  what 
amounts  had  been  advanced  by  him  from  his 
own  funds. 

The  facts  alleged  in  the  amended  complaint 
may  be  summarized  as  follows:  On  or  about 
April  1, 1890,  one  O.  W.  Connlck  entered  Into 
a  contract  with  B.  G.  Bailey,  by  the  terms  of 
which  he  agreed  to  purchase  from  Bailey  a 
section  of  land  In  Yellowstone  county,  to- 
gether with  00  shares  of  stock  in  the  High 
tine  Ditch  Company,  agreeing  to  pay  there- 
for ^,680,  as  follows:  $100  In  cash  upon  the 
execution  of  the  contract,  and  the  balance  In 
Installments  of  91,000,  payable  on  April.  1st 
of  each  year  from  1901  to  1906,  inclusive, 
and  $1,680  on  or  before  April  1,  1907.  each 
of  the  installments  to  bear  Interest  at  the 
rate  of  7  per  cent  per  annum.  Bailey  was 
required  to  d^osit  in  escrow  in  the  First 
National  Bank  of  Billings  a  warranty  deed 
conveying  the  land  and  stock  to  Connlck 
whra  the  purchase  price  ahonld  be  fully  paid. 
This  Bailey  did.  The  capital  stoc^  of  the 
High  Line  Ditch  Company  was  thereafter 
doubled,  and  the  number  of  shares  covered 
by  the  contract  was  thus  increased  to  192. 
On  June  22,  1000,  Conoids  subscribed  for  128 
shares  of  stock  in  the  Big  Ditch  Company, 
agreeing  to  pay  for  It  910  per  share,  in  pay- 
ments  to  be  made  as  follows:  $266  in  cash, 
and  the  balance  in  Installments  of  f 250  each, 
payable  on  December  22d  of  each  year  there- 
after, from  1901  to  1904,  inclusive.  Each 
of  these  installments  was  to  bear  Interest  at 
the  rate  of  8  j>er  cent  per  annum.  At  that 
time  all  of  the  stock  of  this  company  was  in 
the  possession  of  the  First  National  Bank  of 
Billings,  and  held  by  it  as  security  for  mon- 
eys advanced  to  the  Big  Ditch  Company  un- 
der an- arrangement  by  whi<4i  each  subscriber 
was  to  receive  the  shares  subscribed  tor,  upon 
full  payment  of  the  subscription  price.  On 
December  20,  1902,  Connlck,  not  being  able 
to  meet  bis  payments  as  they  came  due  un- 
der his  contract  with  Bailey,  or  the  InstaU- 
mente  due  upon  his  subscripUon  for  the  stoclc, 
made  an  agreement  with  Christian  Yegen  by 
which  he  transferred  to  Yegen  his  interest 
under  the  Bailey  contract  and  In  the  stock 
of  the  Big  Ditch  Company,  Yegen  under- 
taking to  meet  the  installments  of  the  pur- 
chase price  and  stock  subscriptions  from  time 
to  time  as  they  fell  due.  Gonnlck  was  by  the 
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terms  of  this  agreement  to  remain  In  posses- 
Blon  ot  the  land  and  cultlTate  It,  but  was  to 
yield  to  Yegen  the  profits  derived  from  It,  to 
be  used  by  the  latter  In  reimbursing  himself 
pro  tanto  for  the  funds  advanced  to  discharge 
Coonlck's  obligations.  Upon  such  sums  as 
were  advanced  by  Yegen,  he  was  to  be  al- 
lowed compound  Interest  at  the  rate  of  12 
per  cent,  per  annum  until  he  had  been  fully 
repaid  by  Connlck.  Tills  agreement  covered 
also  all  the  personal  property  on  the  land. 
Including  work  stock,  farming  implements, 
etc.  When  Y^en  had  been  fully  repaid  he 
was  to  convey  to  Connlck  all  of  the  property 
remaining  in  bis  bands.  When  the  agreement 
was  made,  Bailey  substltnted.  In  place  of  the 
deed  theretofore  deposited  with  the  bank,  an- 
other running  to  Tegen.  On  May  6, 1006,  at 
the  request  of  Connick,  Yegen  conveyed  320 
acres  of  the  land  to  Daniel  Pratt  and  I.  D. 
O'Dramell,  together  with  56  shares  of  sfcock 
in  the  Big  Dltdi  Company,  and  100  diares  of 
stock  in  the  High  line  IMtcb  Company,  for 
the  sum  of  fl4«400.  All  of  this  sum  was 
retained  by  Tegen,  and  was  used  by  taim  to 
carry  out  the  pniposes  of  the  trust  The  re- 
sult of  this  teansactlon  was  that  tbe  amoonts 
due  from  Gonniiik  upon  his  contract  with 
Bailey,  and  upcm  bis  subscription  for  tbe 
stock  of  tbe  Big  Ditch  Company,  with  Interest 
thereon,  was  fully  paid  off  and  discharged 
by  Yegen.  Tba  Bailey  deed  was  delivered  to 
Yegen,  and  also  certiflkiates  for  72  shares  of 
stock  In  tbe  Big  Ditch  Company.  On  October 
30, 1907,  at  Connick's  leanest  Yegm  transfer- 
red to  Robert  Conni<^  and  others  MO  acres 
of  tbe  land,  together  with  20  shares  of  tbe 
stock  in  the  Big  Ditch  Company,  and  46 
shares  of  the  stock  in  tbe  High  line  Ditch 
Company.  On  December  1,  1907,  Connick 
sold  and  transferred  to  the  plaintiff  bis  en- 
tire Interest  In  the  property  held  by  Yegen, 
with  all  his  rights  of  action,  etc.,  including 
his  Interest  In  the  remaining  shares  of  stock 
in  the  Big  Ditch  Company.  At  the  time  this 
transaction  took  place  the  plaintiff  demanded 
an  accounting  by  Yegen  of  the  amoonts  re- 
ceived and  disbursed  by  him,  bnt  failed  to  se- 
cure it  until  on  or  about  September  14,  190S, 
when  a  partial  settlement  was  had.  Plain- 
tiff then  paid  to  Yegen  H.174.60.  Thereupon 
Yegen  conveyed  to  It  all  the  residue  of  the 
property  remaining  in  his  hands,  except  the 
20  shares  of  stock  in  the  Big  Ditch  Company, 
which  are  tbe  subject  of  this  action.  The  to- 
tal of  the  sums  advanced  by  Yegen  from 
1903  to  1908,  inclusive,  amounted  to  $14,025.- 
08.  For  compound  Interest  on  the  varlons 
Items  making  up  this  sum  he  was,  under  the 
terms  of  his  agreement  with  Connick,  allow- 
ed $6,043.67.  It  Is  alleged  that  on  or  about 
December  4,  1907,  Yegen,  without  knowledge 
of  G.  W.  Connlck  or  the  plaintiff,  fraudulent- 
ly asdgned  and  delivered  to  his  codefendant, 
Peter  Yegen,  the  20  shares  of  stock  in  the 
Big  Ditch  Company  retained  by  him.  without 
consideration;  that  Peter  Yegen  knew  that 


this  stock  was  a  part  of  the  trust  estate  be- 
longing to  Connick,  and  knew  that  Christian 
Yegen  had  no  authority  to  transfer  the  same ; 
that  neither  plaintiff  nor  Connlck  knew  of  tho 
transfer  until  some  time  in  the  month  of 
June,  1911;  and  that  though  repeated  de- 
mands have  been  made  by  plaintiff  upon 
both  defendants  for  the  transfer  to  it  of  tbe 
stock,  they  have  failed  and  refused  to  comply. 
It  is  further  alleged  that  the  stock  has  at  all 
times  been  of  tbe  value  of  flOO  per  share; 
that  each  share  represents  a  statutory  inch 
of  water;  tliat  the  defendants  own  land  whldi 
can  be  Irrigated  by  tbe  water  which  the  own- 
er of  the  stock  is  entitled  to  use;  that  tb^ 
have  been  oslng  this  water  for  the  irr^tioii 
of  their  land  since  May  1, 1907 ;  and  that  tb« 
reasonable  value  of  the  use  of  the  stock  ao 
made  by  them  bas  been  and  is  1200  p«:  year. 
Plaintlfl  prays  for  a  decree  deciaring  ttie  de- 
fendants trustees  for  its  benefit  of  tbe  20 
shares  of  stock,  that  they  be  required  to 
transfer  it  to  tbe  plaintiff,  and  tbat  they  be 
adjudged  to  pay  to  tbe  plaindff,  by  way  of 
damages  for  tbe  use  of  the  stock,  the  sum  of 
$200  per  year  frnn  May  1, 1907. 

The  answer  denies  that  the  assignment 
and  tnuisfM'  was  made  by  Oonnlcft  to  Yegen, 
as  alleged  in  the  complaint.  It  drales  tbe  aX- 
legations  touching  the  snbscrlptlon  by  Con- 
nlck for  tlie  shares  of  sto^  in  tbe  Big  Ditch 
Company,  and  the  value  ttf  tbe  use  of  it  by 
d^ndanta  It  admits  anbetantiaUy  all  tbe 
other  facts  as  alleged.  It  then  alleges  the 
following  as  special  defenses:  (1)  That  by 
tbe  terms  of  tbe  agrerawnt  by  which  Connidc 
transferred  to  Christian  Tegen  bis  interest 
und»  the  Bftil^  contract,  be  stipulated  that 
be  would  repay  to  this  defendant  all  sums  of 
money  advanced  by  the  latter  during  the  life 
of  tbe  agreement;  that  on  or  about  October 
30, 1907,  being  nnable  to  meet  his  obligations 
In  this  behalf,  Connlck  was  In  default;  that 
in  consideration  of  a  waiver  of  this  default 
by  the  defendant,  it  was  agreed  by  Connlck 
that  this  defendant  should  have  the  stock  in 
question  as  and  for  his  Individual  property, 
and  that  thereupon  this  defendant  appropri- 
ated the  stock  to  his  own  use  and  assigned 
it  to  his  codefendant,  Peter  Yegen;  (2)  that 
on  September  28,  1908,  defendant  Christian 
Y^en  conveyed  to  the  plaintiff  all  the  prop- 
erty acquired  by  him  by  transfer  from  Con- 
nlck which  still  remained  in  his  hands,  except 
the  20  shares  of  stock  In  question,  and  that 
the  plaintlfl  accepted  the  conveyance,  and 
thereupon  released  all  claim  to  the  stock, 
consenting  that  the  same  should  be  held  by 
this  defendant  as  his  own.  There  was  issue 
by  reply. 

Special  issues  were  submitted  to  a  jury, 
which  returned  findings  thereon  In  favor  of 
the  plaintiff.  The  court  adopted  these  find- 
ings and  made  others,  sustaining  all  the  al- 
legations of  the  complaint  It  found  that, 
by  the  payment  by  the  plaintiff  to  Y^n  o* 
$4,174.60  on  September  14, 1908,  full  and  com- 
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plete  aettlenuiit  and  diaeliaige  wu  made  of 
all  ''^"^■"'T  ctv0  Yeseiii  Iwdudtng  conyioiind  In- 
traest  tqxm  all  aonis  advanced  by  Idm;  tbat 
tiiereapoa  Yegen  tally  accounted  to  tbe  plain- 
tiff for  all  property  aonnlred  by  him  trom 
Connick*  exc^  tbe  20  abares  of  atodc;  tbat 
Connldc  did  not  at  any  time  agree  tbat  Xeg- 
ea  abould  xetaln  tbe  B^odc  In  considra'atlon 
of  an  eztenalon  of  time  by  X^en  to  enable 
Connick  to  nlmbane  X^gen;  and  that  the 
plaintiff  did  not.  wben  it  accepted  tbe  con- 
v^anoe  from  Xefen,  or  at  any  other  time,  re- 
lease its  listat  to  tbe  stodE,  or  agree  tbat 
Yegen  might  retain  it  as  his  own.  It  found, 
AiaOt  tliat  Peter  XegHi  to(^  the  transfer  of 
tbe  stock  with  knowledge  tbat  Obristian  Yeg- 
en  held  it  in  bust  for  Connick.  Tbe  court 
made  and  entered  a  decree  directing  Peter 
Tegen  to  transfer  the  stock  to  the  plaintiff, 
and  adJndgtDg  tbat  the  defendants  pay  to 
the  plaintiff  $200  tor  the  nse  of  it,  with  inter- 
est from  tbe  date  of  the  decree,  together  with 
eosts  of  tbe  action.  D^ndants  have  anieal- 
ed  from,  tbe  decree  and  an  order  denying 
their  motion  for  a  new  triaL 

[1]  Counsel  for  defendants  contend  tbat 
the  oomidalnt  does  not  allege  ftcti  sufficient 
to  show  that  the  purpose  at  tbe  trust  has 
been  fidly  accwipUshed,  and  benoe  does  not 
state  a  cause  of  action.  It  is  apparent  that 
Gomdcfc  bad  nerer  been  rested  with  tbe  legal 
title  to  any  of  the  pr<H?erty,  and  that  tbe 
transfer  was  ma^e  to  Yegm  to  serre  tbese 
purposes:  p.)  l^t  he  might  discharge  Con- 
nick's  Indebtedness  as  tbe  Installments  fell 
doe;  (2)  that  he  might  have  security  for  sucb 
nuns  as  be  agreed,  and  It  became  necessary 
for  him,  to  advance  to  meet  the  instaUmoita, 
Indndliw  compound  interest  at  ttaa  stbmlated 
rate,  to  oompenaate  taUn  for  bis  services;  and 
(3)  that  Connick  should  have  the  title  convey- 
ed to  blm  wtiok  the  other  purposes  had  been 
folly  acoompltobed.  It  is  therefore  dear,  as 
was  h^  mi  tbe  tormia  appeals,  that  Yegeu 
could  not  be  divested  of  tbe  title  until  It  was 
made  to  appear  tbat  he  bad  been  fally  rdm-  i 
borsed  for  such  advancements  as  be  had  made, ! 
together  with  Interest  at  tbe  stipulated  rate. 
The  obligations  assumed  by  the  parties  being 
mutual,  Connick  could  not  demand  a  trans- 
fer to  himself  without  ba^ng  fnl^  acquitted 
blmaelf  of  his  obligation  to  Y^en.  Tbe 
plaintiff,  his  assignee,  standa  upon  no  higher 
eronnd.  'While  tbe  complaint  is  not  a  model, 
bi  that  it  does  not  spedflcally  allege  that 
Tegen  Iiad  been  fully  rtimbnrsed  for  bis  ad- 
rancenents,  it  Is  fairly  Inferable  from  the 
facts  alleged  tbat  this  bad  been  done  wben 
the  action  was  brought;  for  upon  summing 
up  the  amounts  advanced  by  him  as  alleged, 
with  interest,  and  deducting  therefrom  tbe 
nims  received  by  him  from  the  sale  made  to 
Pmtt  and  O'Donnell,  and  tbe  amount  paid 
him  by  tbe  plaintiff  at  tbe  time  at  tbe  trans- 
fer to  It  In  September,  1908,  it  is  apparent 
tliat  nothing  Is  due  blm.  Tbe  pleading  would 
bave  been  ovea  to  seasonable  attack  by  a 
ipedal  demnrrer,  on  tha  ground  tbat  it  is  in- 


definite and  perhaps  amtdgnous,  bat  under 
tbe  liberal  rule  "that  wbateva  is  necessarily 
impUed  in  or  Is  reasonably  to  be  inferred 
from  an  allegation  is  to  be  taken  as  direcUy 
averred"  CPhUUps  on  Code  Pleading,  |  352), 
we  think  tbat  it  Is  suffldent  to  withstand  at- 
tack by  a  general  demurrer,  or  by  a  general 
objectlmi  to  tbe  Introduction  of  evidence, 
which  was  the  mode  adopted  by  defendants 
in  this  case.  At  the  trial-  it  was  not  contro- 
verted that  Yegen  bad  been  fully  reimbursed. 
The  only  issues  In  tbe  evidence  were  upon 
tbe  anestions  whether  Connick  bad  agreed 
tbat  Y^eu  might  retain  tbe  20  shares  of 
aback  in  consideration  of  the  indulgence  ac- 
corded by  him  to  Connick  after  the  latter 
was  in  default,  and  whether,  at  the  time  the 
conv(>rance  was  made  to  plaintiff,  it  released 
to  Yegen  its  claim  to  the  stock.  Under  this 
condition  of  the  case  we  should  be  disposed, 
if  it  were  necessary  to  support  tbe  judgment, 
to  deem  the  complaint  amended  so  as  to  ob- 
viate counsel's  objection. 

[2]  Under  tbe  Ball^  contract,  the  evidence 
discloses,  Hosea  Connick,  a  brother  of  Q.  W. 
Connick,  was  tba  ostensible  purchaser.  Tbe 
real  purcbaser  was  0.  W.  Cmmlck.  He  wss 
In  possession  of  tbe  land,  and  was  nnder- 
stood  by  Yegen  to  be  the  purcbaser  and  re- 
sponsible for  tbe  payment  of  the  purdiase 
price.  When  the  contract  was  made  wltli 
Yegen,  Hosea  Connick  assigned  to  Yegen 
in  writing  his  apparent  interest  under  it 
Thereupon  Bail^,  at  tbe  Instance  of  G.  W. 
Connick,  snbstltnted  for  tbe  deed  to  Hosea 
Connick,  whidi  was  on  deposit  In  the  bank, 
one  in  wblcb  Yegen  was  named  as  the  gran- 
tee. A  written  contract  was  entered  Into  by 
G.  W.  Connick  snd  Yegen  on  December  27, 
1902,  the  terms  of  which  were  snbstautially 
the  terms  of  the  contract  alleged  In  the 
complaint,  except  that  Connick  was  to  reim- 
burse Yegen  for  advancHUoits  made  by  him, 
with  interest,  on  or  b^re  the  »piratlon  at 
one  year  from  the  date  tbereot  In  this 
contract  no  mention  la  made  of  the  sibares 
of  stock  in  tbe  Big  Ditch  Company.  Connlcfc 
wss  permitted  to  testify,  over  objection  by 
counsel  for  defendants,  that  the  ecmtract  be- 
tween him  and  Yegen  was  as  alleged  in  the 
oomplain^  but  was  wholly  verbal;  that  tt 
was  carrlsd  out  by  Yegen  aoiordlng  to  its 
tame,  except  that  be  did  not  account  for 
and  dOllvw  up  to  tbe  plaintiff  tbe  20  shares 
of  stock  in  controversy.  He  stated  tbat  the 
vratttra  contract  which  was  dated  December 
27,  1902.  never  became  operative  because  It 
did  not  eipress  correctly  the  terms  which 
bad  been  agreed  t<^  tbat  it  was  abandoned, 
and  that  tlie  whole  arrangement  was  left  to 
rest  entirely  in  paroL  Counsel  contend  that, 
inasmuch  as  the  complaint  declares  upon  a 
contract  creating  an  express  trust  in  relation 
to  real  property,  and  tbe  answer  denies  Its 
existence.  It  was  Incumbent  upon  plaintiff  to 
esteblish  It  by  competent  evidence,  viz.,  by 
a  written  instrument  embodying  all  of  ite 
terms;  otherwise,  under  tha  express  provt- 
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slons  of  tlie  statute  (Rev.  Codes,  |  4037),  no 
trust  WU3  created.  The  result  is,  It  is  said, 
that  since  the  contract  1b  alleged  as  an  en- 
tirety and  Is  void  as  to  the  land,  it  is  void 
as  to  the  shares  of  stock — the  personalty — al- 
so, and  hence  plaintiff  cannot  recover.  Coun- 
sel for  both  parties  discuss  in  their  briefs 
the  question  whether  the  evidence  discloses 
that  the  Intention  of  the  parties  was  to 
create  an  express  trust  In  fovor  of  Oonnicfe, 
or  whether  the  transaction  created  between 
them  the  relation  of  mortgagor  and  mort- 
gagee, and  a  trust  resulted  In  favor  of  the 
plaintltr  as  Connlck's  assignee,  when  by  Its 
payment  of  $4,174.50  on  September  14,  19(^, 
It  fully  reimbursed  Tegen  for  his  advance- 
ments. We  Incline  to  the  view  that  the  re- 
lation sustained  1^  the  parties  was  that  of 
mortgagor  and  mortgagee;  but,  as  we  re- 
gard the  case,  It  is  not  necessary  to  de- 
termine what  the  relation  of  the  parties  was. 
Yegen,  after  having  recognized  the  contract 
as  valid  and  having  carried  It  out  according 
to  its  terms,  except  to  account  for  the  shares 
of  stock  in  question,  now  claims  that  he 
acquired  them  as  a  part  of  the  trust  estate, 
and  that  they  became  his  own  by  virtue  of 
an  agreement  with  Connick  and  a  release  by 
the  plaintiff.  But  for  the  original  contract 
with  Connlck  he  never  would  have  been  vest- 
ed with  the  title  to  the  shares.  Now  that 
be  alleges  and  seeks  to  establish  his  person- 
al right  to  them  under  a  subsequent  agree- 
ment with  Connlck  and  a  release  by  the 
plaintiff,  it  does  not  lie  In  his  mouth  to  say 
that  neither  had  any  right  to  them.  He  must 
prevail  by  virtue  of  this  claim,  or  not  at  all. 
To  declare  the  original  contract  void  and 
permit  him  to  retain  the  stock,  and  deny 
plaintiff  relief,  would  be  to  enable  him  to 
consummate  a  fraud,  to  prevent  which  a 
court  of  equity  will  always  Interpose  Its 
power.  Lynch  v.  Herrig.  32  Mont  267.  80 
Pac.  240.  If  we  accept  Tegen's  own  testi- 
mony as  to  the  arrangement  by  which  he 
acquired  the  stock,  the  result  would  be  the 
same.  Connlck  had  already  paid  three  in- 
stallments of  the  HUhscriptlon  price.  Tegen 
obtained  It  by  a  verbal  agreement  with  Con- 
nlck, separate  and  Independent  of  the  agree- 
ment by  which  Connick's  Interest  in  the 
Bailey  contract  was  transferred  to  him,  by 
whidi  he  paid  the  balance  of  tbe  subscrip- 
tion price  with  tbe  understanding  that  Con- 
nick  was  to  bare  it  upon  reimbursing  him  In 
the  amonnts  paid,  wltb  componnd  Interest. 

Stripping  the  case,  therefore,  of  all  ma^ 
tera  relating  to  the  Bailey  contnct,  we  have 
left  tbe  simple  qaestlon  whether  Tegen  became 
legally  bound  to  hold  the  shares  In  tmst  for 
Connlck  and  transfer  them  to  blm  when  the 
purpose  of  tbe  trust  had  been  accomplished. 
Of  this  tbae  can  be  no  doubt;  for  tbe  stat- 
ute declares:  **A  transfer  may  be  made 
without  wTldng^  In  every  case  In  wblcb  a 
writing  Is  not  expressly  required  by  statute." 
Rev.  Codes,  |  4594.  Therefore,  whethor 
Tegm  became  tbe  trustee  of  an  express  trust 


or  a  mortgagee,  when  the  purpose  of  the 
agreement  had  been  accomplished  be  was 
bound  to  transfer  the  shares  of  stock  to  the 
real  owner. 

[3]  In  order  to  show  tbe  legal  capacity 
of  tbe  plaintiff,  Its  counsel  offered  In  evidence 
a  certificate  of  the  Secretary  of  State  that  a 
copy  of  Its  articles  of  iDCorporatlon  had  been 
filed  In  his  office.  By  oversight  the  Secretary 
of  State  had  omitted  to  attach  his  name  to 
the  certificate.  The  court  admitted  it,  but 
required  counsel  to  procure  a  property  an- 
thenticated  copy  and  file  it  in  the  case  after 
it  had  been  submitted,  and  this  was  done. 
This  action  is  assigned  as  error.  There  is  no 
merit  In  the  assignment  While  tbe  answer 
contains  a  general  denial  of  all  the  allega- 
tions of  the  complaint  not  spedficaliy  admit- 
ted or  denied,  this  was  not  sufficient  to  put 
in  Issue  the  corporate  capacity  of  the  plain- 
tiff. O'Donnell  v.  City  of  Butte,  44  Mont  9T, 
119  Pac.  281;  First  Nat  Bank  of  Iowa  City 
r.  Smith,  44  Mont  305,  119  Pac.  7S4.  The 
capacity  of  the  plaintiff  was  not  in  issue. 
Therefore,  assuming  that  the  evidence  would 
tiave  been  competent  if  an  Issue  as  to  the 
capacity  of  plalntlfl  had  beat  presoited,  no 
prejudice  was  wrought  by  the  ruling. 

[4]  Contention  la  made  that  there  are  ma- 
terial variances  between  the  evidence  and 
the  allegations  of  the  complaint,  and  hence 
that  the  evidence  is  Insufficient  to  sustain 
the  findings.  For  Illustration:  It  Is  said 
that  while  it  Is  alleged  that  G.  W.  Connlck 
had  contracted  with  Bailey  for  the  purchase 
of  tbe  land,  the  evidence  shows  that  he  was 
not  a  party  to  the  contract,  and  therefore 
had  no  Interest  under  it  It  is  true  that  be 
was  apparently  not  a  party  to  the  contract 
but  it  appears  that  while  It  ran  to  his  broth- 
er Hosea  as  the  ostensible  purchaser,  it  was 
made  for  O.  W.  Connick's  benefit ;  that  after 
Yegen  became  tbe  assignee  of  Hosea's  appar- 
ent rights  he  recognized  O.  W.  Connldt  as  the 
real  party  In  Interest,  and  tliat  he  made  dis- 
position of  the  land  and  shares  ot  stock  |n 
the  High  Line  Ditch  Company  as  directed 
by  G.  W.  Connlck  and  for  his  benefit  From 
a  technical  point  of  view,  tba  evidence  does 
not  show  that  the  assignment  was  made  ex- 
actly as  alleged.  Yet  It  does  show  what 
In  legal  effect  was  tbe  same  thing,  via.,  that 
though  made  by  Hosea  Connlck,  It  was  made 
for  the  benefit  of  G.  W.  Oonnlck,  the  real 
party  In  Interest,  and  who  was  recognized  as 
such  by  Tegen.  As  already  pointed  out,  bow- 
ever.  If  we  adopt  defendant's  theory  of  the 
transaction  touching  the  shares  of  tbe  Big 
Ditch  Company  stoc^.  It  is  wholly  immateri- 
al as  to  who  were  the  parties  to  tbe  Bailey 
contract  or  how  it  was  assigned.  The  fact 
remains  that  Tegen  acquired  Connldc'a  equity 
in  the  stock  nnder  an  agreement  that  Connlck 
was  to  have  tbe  legal  title  transferred  to  him 
wboi  Tegen  had  been  reimbursed  for  bis  out- 
lay in  secnrlng  it  Again,  counsel  soy  that 
tbe  evidence  discloses  that  Connlck  did  not 
In  fftct  suhscHbe  for  the  stodc,  but  that  ttia 
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■nbscrlptlon  was  made  by  I>  D-  O'DomieU; 
benee  the  plaintiff's  claim  tbrongh  Goimltft'a 
assignment  Is  wlthont  foundation.  The  evi- 
dence shows  that  the  snbscriptton  was  made 
by  O'Donnell,  but  with  the  understanding 
with  Gonnick  that  the  latter  could  pay  the 
subscription  price  and  take  the  stock;  that 
sabsequently  Connlck  paid  three  of  the  in- 
stalbnentB  as  they  fell  dne,  and  that  It  was 
fully  anderstood  between  the  bank  authori- 
ties and  Yegen  that  Connlck  was  to  hare  the 
stock  when  the  price  had  been  fully  paid. 
Indeed,  the  subscription  list  held  by  the  bank 
Indicated  that  Connlck  was  the  person  to 
whom  the  bank  looked  for  payment  of  the 
subscription  price.  The  contentions  of  coun- 
sel are  too  excessively  technical  to  require 
serions  notice.  The  trial  court  properly  treat- 
ed the  variances  as  immaterial.  Rev.  Codes, 
f  GtSSS.  Several  other  contentions  made  by 
counsel  are  equally  wlthont  merit. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOWAT  and  SANMEB,  J3^  concur. 


MelNNESS  T.  BEPUBUC  GOAL  00.  et  al. 
(No.  8868.) 

(Supreme  Court  of  Montana.    April  13.  1914.) 

1.  MaBTEB  and  SBBVANT  (j  124*)— IKJUBT  TO 
SkRTANT — •'WORKINO     PlACE"— INSPECTION. 

The  "working  place"  of  a  coal  Diiner  en* 
gaged  in  drilUog  and  blaating  and  loadiog  coaJ 
on  cars,  within  Coal  Mining  Code  (Laws  1911i 
c.  120,  {  88),  impOBiog  on  miners  the  dntr  to 
itupect  and  keep  safe  their  "working  place,  ifl| 
while  loading,  at  the  point  where  the  coal  it 
loaded  on  cars,  and,  while  drilling  and  blasting, 
at  the  face  of  the  entry,  and  where  a  miner  had 
removed  the  coal  from  a  tunnel,  and  the  work 
had  been  measured  up  and  paid  for  and  turned 
over  to  the  mining  company,  and  was  thereaftei 
a  passageway,  the  portion  of  the  tunnel  so  com- 
pleted was  not  a  "working  place."  though  the 
miner  had  to  pass  through  it  while  carrying  on 
his  work,  but  the  duty  to  inspect  it  was  im* 
posed  on  the  company's  foreman  by  section  71 
\B-d.  Note.— For  other  cases,  see  Master  and 
Bervant,  Cent  Dig.  H  235-242;  Dee.  Dig.  | 
124.*] 

2.  MASxm  Aim  Seivant  (|  219*)— Ihtdbt  to 

SEBVAnT— AsSOMFTIOlf  OF  RiSK. 

The  risk  arising  from  the  failure  of  an  em- 
ployer to  exercise  reasonable  care  to  make  a 
place  safe  for  an  employ^,  and  so  maintain  it 
IS  not  assumed  by  the  emjuoye,  unless  the  dan- 
ger is  obvious,  and  unless  the  «aiplor£,  with 
knowledge  of  the  danger  and  appreciation  of 
the  risk,  continues  at  work  without  any  aseur- 
aooe  frmn  the  emidoyer  that  the  defect  will  be 
remedied. 

[Bi.  Note.— Tor  other  cases;  see  Master  and 
Servant.  Gent  Dig.  H  610-^4;  Dec.  Dig.  { 
219»] 

3.  Mastkb  ARn  Sebvant  ({  217«)— Injubt  to 

SnVANT— ASStTMFTION  OF  BlSK. 

Where  a  coal  company  failed  to  ezerdse 
reasonable  care  to  make  a  tunnel  reasonably 
safe  for  use  by  a  coal  miner  in  carrying  on  his 
work,  and  the  only  method  of  detecting  danger 
was  by  soundings,  thereby  detecting  the  exist- 
ence of  overhanging  loose  rocli.  the  mere  fact 
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that  the  miner  msde  a  visoal  examination  of 
the  way  and  found  it  safe  did  not  show  that  he 
assumed  the  risk  of  danger  by  falling  rock. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  074-600;  Dec.  Dig.  i 
217*1 

4.  Masteb  and  Sebvant  (|  127*)— Injcbt  to 

SeB  VA  NT— NEOLIOENCE— JKEPAIBS. 

Where  a  mining  company,  its  superintend- 
ent, and  assistant  toreman  know  of  loose  rock 
In  a  tunnel  used  by  miners  in  carrying  on  their 
work  long  enough  to  have  made  proper  examiua- 
tion  and  repairs,  but  they  failed  to  do  so  and 
a  miner  was  injured  by  tailing  rock,  the  com- 
pany, superintendent,  and  assistant  foreman 
were  liable  under  Coal  Mining  Code  (Laws  1911. 
c.  120,  I  73),  providing  for  a  mine  foreman, 
and  requiring  him  to  see  that  each  unsafe  place 
is  placed  in  a  s^e  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  252;  Dec.  Dig.  {  127.*] 

5.  Appeal  amd  Ebbob  (|  1062*)— Habvless 

Bb^OB— SUBMITTINO  ISSTTCB  TO  JUBT. 

The  wror  In  falling  to  direct  the  finding 
OB  an  issue  and  submitting  It  was  harmless, 
where  the  jury  found  correctly, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4212^18;  Dec.  Dig.  | 
1062.*] 

e.  Masteb  and  Bibtaitt  5)0— Bxistbncb 
ow  BsLATEox— Xifi»PinranT  Cohtbaotob. 
A  miner  employed  by  a  coal  company,  and 
jnid  according  to  a  wage  scale  agreed  on  by 
mine  operators  and  representatives  of  the  min- 
ers of  the  district.  Is  an  employ^  of  the  compa- 
ny, and  not  an  independent  contractor,  and  he 
may  recover  for  a  personal  injury  caused  by  the 
negl^ence  of  the  company  and  its  superintend- 
ent and  assistant  foreman  and  face  boss. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  S;  Deo.  Dig.  |  0.*] 

Appeal  from  District  Court,  Mosselahell 
County ;  Geo.  W.  Pierson,  Judge. 

Action  by  Dan  Mclnness  against  the  Re- 
public Coal  Company  and  others.  From  a 
Judgment  for  plalntUT,  dttfendants  appeal. 
Affirmed. 

Thos.  J.  Mathews,  of  Roundup,  and  Fred 
J.  Furman,  George  F.  Shelton,  and  A.  J.  Ver- 
hey^  all  of  Butte,  for  appellants.  Alexan- 
der Mactel,  of  Butte,  for  respondent 

HOLLOWAT,  J.  Tbls  action  was  bzougbt 
to  recover  damages  for  personal  injuries  sot- 
fiend  by  the  plalntUT  while  engaged  as  a 
coal  miner  at  Kledn,  Mont,  in  the  "nortbeast 
main  entry  of  mine  No.  S,"  a  mine  owned 
sad  (iterated  by  the  dtfendaot  Bwubllc  Goal 
Company.  The  defendant  Griffin  was  super- 
intendent In  chargB  of  the  mine,  and  defend- 
ant  Beever,  assistant  fozeman  and  face  boss. 
Fr<mi  a  judgment  in  favor  of  plaintiff  and 
from  an  order  denying  a  new  trial,  the  de- 
fendants appealed. 

There  are  not  any  eondicts  In  the  evld«ioe 
upon  material  matters.  Tbe  plaintiff  was 
employed  by  the  defendant  coal  company, 
and  paid  acordlng  to  a  wage  scale  agreed 
upon  by  the  mine  operators  and  representa* 
tlves  of  the  miners  of  tbat  district  His 
business  was  running  an  eatxf  '  or  tnnnel 
some  12  feet  wide  Uuough  a  blanket  vein 
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of  cobL  In  height  the  tuimel  waa  measured 
by  the  tbickness  of  the  Teln— about  five  feet 
nine  Inches.  This  tunnel  had  been  driven 
for  a  considerable  distance,  and  every  two 
weeks  or  thereabouts  the  work  was  measured 
up  and  paid  for  b;  the  company,  at  the  rate 
of  "73  cents  per  ton,  and  iSJ25  per  yard."  In 
the  course  of  the  work  of  driving  this  tun- 
nel, a  pothole  in  the  roof  was  passed.  So 
much  of  th»  rock  in  the  hole  as  was  loose 
at  the  time  was  taken  down,  but  no  tim- 
bering or  other  precautionary  measures  were 
resorted  to  for  the  purpose  of  securing  it. 
The  roof  of  the  tunnel  was  considered  to  be 
self-supporting,  and  timbering  was  not  gen- 
erally employed.  At  the  time  of  this  acd- 
deut  the  timnel  had  been  driven  about  70 
feet  beyond  the  pothole,  and  plaintiff  bad 
been  paid  for  the  work  of  excavating  and 
mining  at  that  point  at  least  three  weeks 
before  the  time  of  the  accident.  In  addition 
to  the  work  of  blasting  down  the  coal,  the 
plaintlfT  and  his  co-worker  were  required  to 
load,  and  the  empty  cars  were  usually  set 
out  for  them  at  a  slant,  90  feet  or  more  from 
the  face  of  the  entry,  and  the  powder  for 
blasting  was  kept  back  of  the  face  a  distance 
of  about  300  feet,  so  that  to  get  empty  cars 
or  powder,  plaintiff  was  required  to  pass  out 
through  the  entry  and  under  the  pothole. 
On  the  morning  of  December  9,  1911,  after 
he  had  loaded  one  car,  and  while  he  was 
passing  out  to  the  slant  for  an  empty  car,  a 
large  rock  fell  upon  him  from  the  pothole, 
causing  the  injuries  of  which  complaint  Is 
made. 

CI]  1.  The  first  and  principal  contention 
of  appellants  is  that  they  are  not  responsible 
for  the  Injury  to  the  plaintiff  because  the 
place  where  he  was  injured  was  a  part  of 
bis  "working  place,"  within  the  meaning  of 
the  Coal  Mining  Code  (chapter  120,  Laws 
1911).  In  Kalllo  v.  Northwestern  Imp.  Co., 
47  Mont  314,  132  Pac.  419,  we  considered 
somewhat  the  provisions  of  that  statute,  and 
particularly  section  83,  which  Imposes  upon 
the  miner  the  duty  to  inspect  and  keep  safe 
his  working  place ;  and  we  held  that  for  an 
Injury  received  in  his  working  place  the  min- 
er coQld  not  recover  if  it  resulted  from  his 
failure  to  perform  the  diil7  Imposed  by  sec- 
tion 83.  Hespectlng  the  "working  place"  we 
said;  "We  do  not  know  of  any  precedent  or 
principle  by  wliich  the  worldng  place  of  a 
coal  miner,  which  at  common  law  he  must 
keep  safe,  is  precisely  defined.  •  •  •  The 
plain  meaning  of  section  S3,  as  it  seems  to 
us,  is  that  before  he  goes  to  work  the.  miner 
must  examine  the  place  where  his  work  is  to 
be  done;  if  be  Is  about  to  mine,  he  must  ex- 
amine the  place  where  his  mining  Is  to  oc- 
cur; if  he  Is  about  to  load,  he  must  exam- 
ine that  part  of  the  workings  throughout 
which  the  duty  of  loading  is  to  be  performed. 
Willie  he  is  at  work  he  must  keep  safe  the 
place  where  he  Is  working,  and  whenever  he 
finds  it  unsafe,  whether  as  the  resnlt  of  his 
operations  or  otherwise,  he  must  make  it 
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safe,  or,  if  be  cannot  do  that,  he  must  quit 
the  work  and  report  It  Is  thus  apparent 
that  the  'working  place'  which  ttie  miner 
must  under  the  statute  examine  and  keep 
safe  is  a  varying  area,  and  that  the  duty  im- 
posed is  a  positive  one."  The  pertinency  of 
that  language  Is  greatly  emphasized  when 
we  consider  it  In  the  light  of  the  facts  of 
that  particular  case.  Kalllo  was  loading 
coal  which  liad  been  thrown  back  70  or  75 
feet  from  the  face  by  the  force  of  the  blast. 
He  commenced  the  work  of  loading  at  the 
farthest  point,  and  while  thus  engaged  was 
injured.  Necessarily  his  working  place  while 
loading  would  change  as  bis  work  progressed 
until  all  the  coal  knocked  down  by  the  blast 
had  been  removed,  when  his  working  place 
would  be  at  the  face  of  the  entry.  In  the 
present  Instance  we  are  not  informed  by  the 
record  how  far  back  In  the  tunnel  the  coal 
was  thrown  by  a  blast  but  It  Is  wholly  im- 
material, for  the  undisputed  evidence  is  that 
the  place  where  plaintiff  was  loading  the  coal 
into  the  cars  was  from  66  to  70  feet  from  the 
pothole  where  he  was  injured.  In  the  Kal- 
llo Case  a  liberal  construction  was  given  to 
the  language  of  the  Coal  Mining  Code,  to 
the  end  that  its  several  provisions  might  be 
harmonized  and  the  obvious  purpose  of  the 
Legislature  carried  out;  but  nothing  said 
in  that  case  Justifies  the  assumption  of  these 
appellants  that  the  language  of  section  83 
above  is  snfl3ciently  elastic  to  cover  the  case 
presented  by  their  appeals.  The  tunnel  at 
the  pothole,  and  for  many  feet  in  front  of 
and  beyond  ttiat  point  was  completed,  and 
the  work  paid  for  some  time  before  this  ac- 
cident occurred.  It  Is  true  that  plaintiff  was 
required  to  make  use  of  that  portion  of  the 
tunnel  to  get  empty  cars,  powder,  and  other 
appliances;  but  equally  was  he  required  to 
use  It  in  order  to  get  to  and  from  the  face 
where  he  was  actually  engaged  at  his  work. 
To  construe  the  language  of  section  83  to 
include,  In  and  as  a  part  of  the  miner's  work- 
ing place,  not  only  the  place  where  he  works, 
but  as  well  the  entry  ways  through  which 
he  must  pass  to  and  from  bis  work,  or  for 
the  purpose  of  getting  supplies,  would  be 
nothing  short  of  Judldal  legislation.  The 
term  "working  place"  Is  not  defined  by  the 
act;  but  a  construction  in  harmony  with 
appellants'  view  would  Impose  a  burden  up- 
on the  miner  which  In  many  instances  would 
require  all  his  time  to  discharge  and  pre- 
vent his  employment  being  of  any  profit  to 
himself,  or  any  use  to  his  employer.  If  the 
pothole  70  feet  from  the  place  where  he  was 
loading  was  within  plaintiff's  working  place 
because  he  had  to  pass  that  point  to  secure 
empty  cars  and  other  supplies,  then  the  whole 
300  feet  t>etween  the  face  and  the  magazine 
was  likewise  within  and  a  part  of  his  work- 
ing place,  because  he  had  to  pass  through  it 
to  secure  powder.  Such  a  constructloh  wou1& 
result  in  a  i^rrersion  of  the  language  of  the 
act  and  impose  upon  the  miner  a  duty  Incom- 
patible with  tda  work,  and  one  cleaily  never 
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wltliiu  the  contemplatton  of  tbe  Legislature. 
It  is  sufficient  for  the  purposee  of  tbls  case 
to  say  tbat  on  December  9,  1911,  plalntHTs 
working  place  while  he  was  loading  was  at 
the  point  where  the  coftl  was  actmilly  pnt 
npou  the  cars,  and  while  drilling  and  blast- 
ing, it  was  at  the  face  of  the  entry. 

When  the  plaintiff  had  removed  the  coal 
from  the  tunnel  at  the  pothole  and  the  work 
had  been  measured  up  and  paid  for,  that  por- 
tion became  complete,  was  turned  over  to 
the  company,  and  thereafter  was  a  passage 
or  traveling  way,  the  duty  of  inspection  of 
which  was  devolved  by  the  act  upon  the  com- 
pany's foreman  by  section  71.  As  to  tbe 
miner,  this  travellngway  was  an  appliance 
for  his  use,  but  not  a  part  of  his  working 
place.  3  Labatt  on  Master  &  Servant  (2d 
Ed.)  i  800. 

[2-4]  2.  With  this  principal  question  mlved, 
the  contention  that  the  plaintiff  failed  to 
make  out  a  cause  of  actionable  negligence  re- 
quires very  little  consideration.    The  rules 
defining  the  master's  common-law  duty  and 
the  extent  of  the  risk  assumed  by  the  serv- 
ant, hare  been  iterated  and  reiterated  so 
often  since  the  decision  of  Kelley  v.  Fourth 
of  July  Mln.  Co.,  16  Mont.  484,  41  Pac.  273, 
that  further  repetition  Is  unnecessary.  In- 
deed, counsel  for  these  respective  parties  do 
not  disagree  at  all  with  reference  to  them, 
but  only  as  to  their  application  to  the  facts 
of  this  case.    Since  It  was  the  master's  duty 
to  exercise  reasonable  care  to  make  of  t'hls 
traveling  way  a  reasonably  safe  place  and  to 
maintain  it  In  that  condition,  the  risk  aris- 
ing from  his  failure  to  discharge  that  duty 
is  not  one  of  the  risks  which  the  servant  as- 
sumed nnless  the  dtinger  was  obvious  and 
the  servant,  with  knowledge  of  the  danger 
and  appreciation  of  tbe  risk  attending  it,  and 
without  any  assurance  from  the  master  that 
it  would  be  remedied,  continued  to  use  the 
way.    It  is  true  that  plaintiff  testified  that 
on  the  morning  of  the  accident  as  he  went  In 
to  his  work,  be  made  a  visual  examination  of 
the  pothole  and  found  it  safe.  But  his  Judg- 
ment upon  the  matter,  based  npon  that  casu- 
al examination,  was  not  conclusive.  The  evi- 
dence Is  that  sounding  should  be  resorted  to, 
to  detect  the  looseness  of  large  rocks  In  such 
situations,  or,  as  in  this  Instance,  to  deter- 
mine with  any  reasonnble  degree  of  certainty 
whether  tbe  rock  In  this  pothole  had  become 
loose  by  reason  of  tbe  action  of  the  air,  wa- 
ter, vibrations  caused  by  blasting,  or  other- 
wise, and  that  this  character  of  examination 
wag  not  made.   The  defendants  were  aware 
of  the  existence  of  the  pothole  for  a  suffl- 
dent  time  before  the  accident  to  enable  them 
to  make  a  proper  examination  and  repairs, 
■fliey  failed  in  this  duty,  and  must  respond 
in  damages  as  a  consequence.    Knowing  of 
the  existence  of  the  pothole,  section  73  made 
It  their  duty  to  know  of  the  danger.  If  by 
reasonable  examination  the  dnnger  woald  be- 
come apparent. 


[B]  3.  The  court  submitted  to  tbe  jury  the 
question  whether  the  pothole  where  plaintiff 
was  injured  was  within  his  working  place, 
and  by  the  general  verdict  the  jury  found 
that  It  was  not.  The  court  might  properly 
have  directed  the  Jury  to  the  same  conclu- 
sion, In  view  t)f  the  undisputed  evidence  of 
this  case;  and  therefore  error,  If  error,  in 
submitting  the  question  to  the  Jury,  was 
harmless. 

tt]  4.  The  contention  that  plaintiff  was 
not  a  servant  of  the  company,  but  an  inde- 
pendent contractor,  is  disposed  of  adversely 
to  the  appellants  by  the  decision  in  Allen  v. 
Bear  Greek  Goal  Go..  48  Uont.  269,  IIS  Pac. 
678. 

The  Judgment  and  order  are  afflrmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  SANNBR,  J.,  concur. 


lo  rc  PETEBSON'S  ESTATE. 

CHBLLQDIST  et  al.  v.  EDSTAMOB. 
(No.  3866.) 

(Supreme  Court  of  Montana.    April  9,  1914.) 

1.  Executors  and  Aoministeatobs  (!  814*)— 

FbOCEKDZNGS  VOR  DiSTBIBUnoN  09  ESTATB 

— Notice. 

Rev.  Codes,  i  7141,  providing  that,  where  a 
written  notice  of  motion  is  Deceasary,  It  must 
be  given  five  da^  before  the  appointed  time 
for  the  hearing,  la  not  applicable  to  the  hear- 
ing of  an  issne  in  proba^te  proceedings  formed  by 
a  petition  for  distribution  and  objections  there- 
to. 

iBd.  Note.— For  other  cases,  see  Btxecotors  and 
ministratora,  Cent.  Dig.  H  1274-1297;  Dec. 
Dig.  I  ai4.*] 

2.  WlIXS   ({  487*)— GONStBDOIION— ADUiaSI- 

BiLiTT  OF  Evidence— InTEifTion  of  Testa- 

TOB. 

Under  Rev.  Codes.  {  4755,  providing  that, 
where  any  testator  omita  to  provide  in  his  will 
for  any  of  bis  children,  unless  it  appears  that 
such  omission  was  intentional,  such  child  muat 
have  the  same  share  in  the  estate  as  if  testa- 
tor had  di^  intestate,  etc.,  evidence  de  hors  the 
will  may  be  received  to  ascertain  whether  the 
omission  was  intentional. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  9S  1023,  1026-1032 ;  Dec.  Dtg.  S  487.*] 

Appeal  from  District  Court,  Cascade  Coun- 
ty: H.  H.  Ewlng,  Jadg& 

In  re  Estate  of  Mathilda  Peterson,  deceas- 
ed. Petition  for  distribution  by  EUw  S.  Ens- 
tauce,  to  which  George  ChellQUlst  and  anoth- 
er filed  objections.  From  a  decree  for  peti- 
tioner, objectors  appeal.  Affirmed. 

Fred  A.  Ewald,  of  Great  Falls,  for  appel- 
lants. C.  H.  Benton,  of  Great  Falls,  for  re- 
spondent. 

HOLLOWAT,  J.  On  February  2,  1902 
Mathilda  Peterson  died,  leaving  a  will  which 
designated  Amandus  J.  Chellquist,  her  son, 
and  Ellen  S.  Eustance,  her  daughter,  as  sole 
devisees.  At  the  time  the  will  was  executed, 
Mrs.  Peterson  had  several  other  children  liv- 
ing, but  no  one  of  them  is  named  In  the  will, 
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and  no  provision  Is  made  for  any  of  them. 
The  daughter,  Ellen  S.  Eustance,  was  ap- 
pointed administratrix  with  the  will  annexed, 
and  in  October,  1912,  presented  to  the  district 
court  her  final  report  and  petition  for  dis- 
tribution. She  set  forth  that  she  had  suc- 
ceeded to  the  interest  of  her  brother  Aman- 
dos  J.  Chellqulst  and  prayed  that  the  entire 
property  belongiDg  to  the  estate  be  distrib- 
uted to  her.  Due  notice  was  given  that  the 
report  and  petition  would  be  heard  on  No- 
vember 6th.  On  Kovember  4th  George  and 
Bert  CtaellQoist,  sons  of  the  deceased,  filed 
their  written  objection  to  the  distribution  of 
all  the  property  to  Ellen  S.  Eustance,  upon 
the  ground  that,  being  children  of  the  deceas- 
ed not  named  or  provided  for  in  the  will,  they 
should  share  In  the  estate  as  though  the  de- 
ceased had  died  intestate.  On  February  12, 
1913,  counsel  tor  the  administratrix  gave 
personal  notice  to  the  attorney  for  the  ob- 
jectors that  on  February  15th  the  issue  rais- 
ed by  the  petition  and  objection,  viz.,  wheth- 
er Ifothllda  Peterson  intentionally  omitted  to 
name  or  provide  for  the  objectors  in  her  will, 
would  be  tried  by  the  district  court.  On 
Marcel  25th  a  decree  of  distribution  In  con- 
formity with  the  prayer  of  the  petition  was 
rendered  and  entered,  and  the  objectors  ap- 
pealed. 

[1]  Some  technical  questions  of  practice 
are  raised,  but  they  are  not  entitled  to  seri- 
ous consideration.  The  only  issue  presented 
by  the  objectors  was  their  right  to  partici- 
pate in  the  estate,  and  that  was  presented 
by  the  petition  for  distrUiution  and  the  writ- 
ten objections  thereto.  When  an  Issue  is 
thus  raised  in  a  probate  matter,  it  is  to  be 
tried  and  determined  as  an  ordinary  dvU  ac- 
tion (Bev.  Codes,  |i  7711,  7714,  7398),  except 
that  a  Jury  trial  is  a  privilege,  and  not  a 
matter  of  right  (section  771G).  Complaint  is 
made  that  the  notice  provided  for  In  section 
7141  WIS  not  given  to  objectors  before  the 
trial  was  had  on  February  15th  but  counsel 
is  mistaken  in  assuming  that  section  to  be 
applicable  to  the  situation  presented  here. 
The  notice  there  mentioned  Is  a  notice  of  a 
motion.  The  issue  formed  by  the  petition  for 
diatrlbation  and  the  written  objections  there- 
to was  for  trial  before  the  court,  and  we  do 
not  know  of  any  rule  of  law  or  practice 
which  requires  that  any  fixed  period  of  time 
shall  intervene  between  the  day  upon  which 
a  cause  is  set  for  trial  and  the  day  of  the 
trial.  If  the  objectors  were  not  ready  on 
February  16th,  they  should  have  asked  for  a 
continuance,  and  their  failure  to  do  so  con- 
stituted a  waiver  of  any  objection  on  their 
I>art  to  the  date  set  fbr  the  trial. 

The  record  Is  anparently  not  complete. 
Hie  appeal  Is  sougfbt  to  be  presraited  upon 
the  Judgment  roll,  but  there  la  not  any  prop- 
er certificate.  The  certificate  attached  con- 
tains a  great  many  recitals  whldi  tlie  clerk 
has  no  authority  to  make,  but  falls  to  state 
that  the  papers  enumerated  constitute  the 
Judgment  roU.  For  a  discussion  of  questions 


of  practice  in  probate  matters,  see  In  re 
Dougherty's  Estate,  34  Mont  336,  86  Pac.  38. 

[2]  An  Important  question,  and  one  of  first 
impression  In  tills  Jurisdiction,  Is  presented 
for  determination,  vis. :  Could  the  trial  court 
receive  evidence  aliunde  the  will  ttiat  the  tes- 
tatrix intentionally  omitted  reference  to,  or 
provision  for,  any  of  her  living  children  oth- 
er than  the  two  who  were  named  in  the  will? 
Section  4756,  Revised  Codes,  reads  as  fol- 
lows: "When  any  testator  omlta  to  provide 
in  ilia  will  for  any  of  his  children,  or  for  the 
issue  of  any  deceased  child,  unless  it  appears 
that  such  omission  was  intentloual,  such  child, 
or  the  issue  of  such  child,  must  have  the 
same  stiare  in  the  estate  of  the  testator  as  If 
he  had  died  intestate,  and  succeeds  thereto 
as  provided  in  the  preceding  section."  The 
clause  "unless  it  appears  that  such  omissioii 
was  Intentional"  suggests  the  Inquiry  before 
us :  How  may  such  Intention  be  made  to  ap- 
pear? Is  the  trial  court'  limited  in  Its  in- 
quiry to  the  will  Itself,  or  may  evidence  de 
hors  the  will  be  received?  In  the  absence 
of  any  adjudications,  we  m\gbt  find  some  in- 
dlcatlon  of  l^islative  intention  in  cognate 
provisions  of  our  Codes.  In  each  of  the  fol- 
lowing sections  the  lawmakers,  In  unmistak- 
able terms,  limited  the  inquiry  to  the  will  it- 
self as  the  exclusive  source  of  information 
respecting  the  subjects  treated:  Sections 
4745,  4746,  4747,  47S9,  and  47aa  Section 
4764  authorizes  the  court  to  resolve  any  un- 
certainty arising  on  the  face,  of  the  will,  by 
reference  to  other  provisions,  taking  Into  con- 
sideration the  circumstances  under  which  the 
win  was  made,  exclusive  of  the  testator's 
oral  declarations.  Similar  provisions  are 
found  In  section  47S6.  Section  4757  provides 
that.  If  the  children  omitted  from  the  will 
hare  received  their  portions  of  the  estate 
during  the  testator's  lifetime  by  way  of  ad- 
vancements, then  they  sliall  not  take  any- 
thing by  virtue  of  secti<m  4755  above.  It 
would  seem  very  clear  tliat  evid«ace  de  hors 
tlie  will  m^it  be  received  to  show  whether 
the  pretermitted  children  liad  received  ad- 
vancements, and.  If  so,  to  what  extent 
When  the  Legislature  intended  to  limit  the 
court's  inquiry  to  the  will  Itself,  it  expeii- 
mceA  no  difficulty  whatever  In  manifesting 
that  Intention  in  plain,  terse  English,  and  the 
fact  that  no  such  restriction  Is  Imposed  by 
the  clause  quoted  from  section  4755  above 
would  seem  to  suggest  that  it  was  the  pur- 
pose of  the  Legislature  to  leave  the  trial 
court  free  to  ascertain  the  intentlm  of  the 
testator  from  any  competent  evidence^  ex- 
trinsic as  well  as  intrinsic. 

Many  of  the  atatee  have  statntory  provi- 
sion similar  to  our  section  4765,  above. 
Washington,  Or^n,  Missouri,  New  Hamp- 
sliire^  Rhode  Island,  and  Tennessee  each  baa 
a  statutory  provision  on  the  same  snbjectr 
but  In  each  Instance  it  Is  mandatory  In  form 
that  If  the  child  Is  omitted  from  the  will, 
It  takes  as  though  the  testator  died  intes- 
tate.  Under  such  a  statute^  tlie  will  alooft 
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can  be  consulted,  and  the  reason  for  the 
rule  is  manifest.  Bower  v.  Bowei*  6  Wash. 
225,  31  Pac  598;  Gerrlsh  v.  Gerrlah,  8  Or. 
351,  34  Am.  Bep.  58G;  Bradley  t.  Bradley. 
24  Mo.  311;  Gage  t.  Gage^  29  N.  H.  533; 
Cliace  T.  Chace.  6  R.  I.  407,  78  Am.  Dec.  446; 
Burns  r.  Allen,  93  Tenn.  149,  23  S.  W.  111. 
Prior  to  1836  the  Massachusetts  statute  was 
also  In  terms  mandatory,  bat  after  the  en- 
actment of  that  year  the  statute  contained 
this  clause:  "Unless  it  stiall  appear  that 
socb  omission  was  intentional  and  not  oc- 
casioned by  any  mistake  or  accident"  Un- 
der the  amended  statute  it  has  been  held 
aniftmnly  since  WUson  t.  Foskat,  6  Mete. 
(Mass.)  400^  39  Am.  Dec.  736.  that  eyidence 
de  bors  the  will  may  be  cec^ved  to  ascertain 
whether  the  omission  was  IntentloDal.  The 
clause  foDnd  In  the  rtatates  of  Nebraska, 
Malne^  Iowa,  Michigan,  and  Wisconsin  Is 
snbstanttally  the  same  as  that  onoted  above 
frMD  Massat^nseCtB,  and  the  same  nde  pte- 
Taiis  la  those  states.  Brown  t.  Brown,  71 
Neb.  200.  Oe  N.  W.  718.  U6  Am.  St  Bep.  568. 
8  Ann.  Gas.  632;  Whlttemore  BnsaeU, 
80  Ms^  14  AtL  197,  6  Am.  8t  Bep.  200; 
Ii}rieax  t.  K^er.  S  Iowa,  186,  68  Am.  Dec. 
896:  In  re  Stebbbw'  Bstate.  94  Mloh.  304,  54 
N.  W.  169,  84  Am.  St.  Bep.  845:  Moon  r. 
Eran^  Estate.  68  Wis.  667,  94  N.  W.  20. 

It  wUl  be  obserred  that  the  words  "and 
not  occaatoned  by  any  mistake  or  accident," 
found  In  the  statutes  of  the  last-named 
states,  including  Masaachnwtts,  are  omitted 
friHn  oars.  Galltonila,  North  Dakota,  and 
Utah  each  has  a  statute  like  our  own.  Be- 
cause of  this  difference  in  the  language  be- 
tweoi  the  statute  of  Massachusetts  and  Its 
own,  the  Supreme  Court  of  California  reach- 
ed Uie  conclusion  that  a  dlfTerent  rule  should 
prevail,  and  held  extrinsic  evidence  inadmis- 
sible to  show  that  the  omitted  children  were 
imrposely  omitted.  Garrard's  Bstate.  35  Cal. 
338.  In  Coulam  t.  Doull,  4  Utah,  267.  9  Pac. 
o6S,  upon  the  same  statute  the  Utah  terri- 
torial rourt  reached  the  contrary  conclusion, 
and  upon  appeal  to  the  Supreme  Conrt  of  the 
United  States,  the  judgment  of  the  Utah 
court  was  aStrmed.  The  decision  In  Oar- 
rand's  Estate  was  severely  criticised,  and  It 
was  pointed  out  tiiat  the  addition  of  the 
words  "and  not  occasioned  by  any  mistake 
or  accident"  does  not  change  the  effect  of 
tbe  statute ;  that  the  same  rule  would  have 
been  applied  In  Massachusetts  If  those  words 
had  not  been  added:  and  that,  since  the 
Massachusetts  statute  Is  the  parent  of  all 
these  others,  and  had  received  construction 
In  Wilson  T.  Fosket  before  it  was  adopted 
In  CaHfomla  or  Utah,  that  construction 
should  be  entitled  to  great  consideration,  If, 
indeed.  It  should  not  be  beld  controlling. 
Coulam  V.  Dooll,  133  U.  S.  216,  10  Sup.  Ct. 
253.  33  L.  Ed.  596.  The  Supreme  Court  of 
North  Dakota  has  likewise  followed  the  Mas- 
sachusetts doctrine.    Schultz  v.  Schultz,  19 


N.  D.  688,  125  N.  W.  655.  In  the  considera- 
tion of  a  statute  anything  like  ours,  the 
California  court  stands  alone  in  Its  position. 

From  the  standpoint  of  sound  reasoning, 
as  well  as  the  weight  of  authority,  we  adopt 
the  Massachusetts  rule,  and  hold  that,  in 
receiving  oral  evidence  of  the  intention  of 
Mathilda  Peterson  to  omit  any  reference  to 
her  children  other  than  the  two  named  in 
tbe  will,  the  trial  court  did  not  err. 

The  Judgment  Is  afBnned. 

Affirmed. 

BRANTLY,  &  J.,  and  SANN£Xl,  J.,  concur. 


LAS  AKTMAS  &  S.  J.  LAND  CO..  Inc.,  T. 
PRBCIADO,  Tax  Collector,  et  al. 
(Sac.  2014.) 

(Snpreme  Court  of  California.    April  1,  1914.> 

1.  Schools  and  School  Disteicts  (I  33*)— 
Division  op  School  Disteicts — Eftect — 
"Joint  School  Distbiot." 

Ah  PoL  Code,  8  1583.  recognized  joint 
school  districts  before  the  enactment  of  any  stat- 
ute aathorizing  the  creation  of  such  districts, 
a  district  which,  after  one  county  was  carved 
out  of  another,  lay  partly  in  both  is  a  joint 
echool  district;  this  conclusion  being  stren^h- 
ened  by  tbe  subsequent  enactment  of  section 
1580.  declaring  such  districts  to  be  joint  school 
districtSj  and  St  1905,  p.  243,  declaring  that 
ecbool  districts  which  have  been  In  exMence 
for  five  years  are  duly  incorporated  bodies 
politic. 

ffld.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  55;  Dec.  Dig.  | 
88.*] 

2.  Schools  and  School  Disnuors  ({  107*>— 
In  validitx— Estoppel. 

Plaintiff,  whose  property  was  within  the 
boundaries  of  a  joint  school  district,  is  not 
estopped  from  daimlng  that  a  second  district, 
organized  to  take  over  part  of  tbe  Joint  dis- 
trict, is  invalid,  because  be  paid  one  assessment 
of  school  taxes  by  the  contested  district 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  ft  258-256;  Deo. 
Dig.  I  107.*] 

3.  Tendob  and  Pubchasbb  a  130*)— CLoun 
on  Titles— Mabkbtabu  Titles. 

A  title  not  deducible  of  record  is  clouded 
and  unmerchantable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f|  245,  246,  247;  Dei-. 
Dig.  i  136.*] 

4.  Taxation  (f  008*)— Assessments  —  Oloud 

ON  Title. 

Whether  a  deed  for  unpaid  taxes  would 
constitute  a  cloud  on  the  owner's  property  de- 
pends npon  whether,  in  ejectment  by  the  holder 
of  the  deed,  the  owner  would  he  required  ta  offer 
evidence  to  defeat  recovery  by  showing  tbe  in- 
validity of  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1230-1241;  Dec.  Dig.  |  608.*] 

5.  Schools  and  School  DtEmioTS  (}  107*)— 
Ta  xes— I  Nju  notion  , 

Where  plaintiff's  land  was'  located  in  a 
joint  school  district  a  sale  of  the  land  for  taxes 

levied  by  a  second  school  district  organized  to 
take  over  part  of  the  territory  of  the  joint  dis- 
trict will  be  enjoined ;  for.  while  the  organiza- 
tion of  the  second  district  is  invalid,  a  tax  deed 
would  constitute  a  cloud  on  plaintiff's  title,  evi- 
dence being  necessary  to  show  tbe  Invalidity  of 
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the  aaaessment,  and  hence  an  action  at  law  does 
not  afford  hfm  adequate  relief. 

[Ed.  Notn^^For  other  cases,  see  Schools  and 
Scbool  Districts.  Gent.  Die.  H  258-266;  Dec. 
Dig.  I  107.»1 

Id  Banli.  Appeal  from  Superior  Court, 
Madera  County;  George  E.  Church,  Judge. 

Action  by  the  Las  Animas  &  San  Joaquin 
land  Company,  Incorporated,  against  C.  F. 
Predado,  Tax  Collector  for  the  County  of 
Madera,  and  others.  From  a  judgment  Cor 
plaintiff,  deftodanta  ai^L  Affirmed. 

Sobert  L.  Hargrove  and  W.  H.  Larew, 
both  of  Madera,  for  ai^Uanta.  Edward  F. 
Treadvell,  of  San  Frandaco,  and  Johnsttm 
ft  Jones,  of  Fr^o  (Lawrence  J.  Kennedy,  of 
San  Frandaco,  of  cotinsel),  fbr  respondent 

HENSHAW,  J.  The  Firebangh  scbool  dis- 
trict, organised  In  1578,  at  that  time  and  for 
many  years  ttiereaftor  lay  wholly  within  the 
territorial  limits  of  Fresno  coonty.  In  1893. 
by  l^lslatlve  enactmeit,  Madera  county  was 
carred  oat  of  the  territory  of  Fresno  county, 
with  the  result  that  part  of  the  territory 
embraced  within  the  Flreibaugh  school  dis- 
trict remained  in  Fresno  county,  and  part 
fell  in  Madera  county.  The  Flrebaugh  school 
district  l^reafter  continued  to  ezerdse  Its 
control  over  tlie  whole  territory.  In  1907  the 
Dos  Palos  jdnt  union  high  school  district 
was  formed  and  indnded,  wltli  other  dis- 
tricts, all  of  the  Firebangh  school  district 
Since  Its  formation  the  Dos  Palos  high  school 
district  baa  asserted  the  right  and  exercised 
the  power  to  tax  all  of  the  territory  of  ttie 
Firebaugh  school  district  In  1908  the  coun- 
ty superintendent  of  schools  of  Madera  coun- 
ty, acting  under  the  supposed  authority  of 
section  IDOl  of  the  Political  Code,  reported 
to  the  supervisors  of  his  county  that  the 
Flrebaugh  school  district  "has  never  by  any 
action  of  the  hoard  of  superrlson  of  the 
two  counties,  as  the  statutes  require,  been 
made  a  Joint  school  district"  and  that  por- 
tion of  the  Flrebaugh  school  district  lying 
within  Madera  county  had  never  been  at- 
tached to  any  school  district  within  Madera 
county,  and  that  from  this  has  resulted  an 
IndeflnltenesB  In  the  boundaries  of  the  school 
district  of  Madera  county.  Thereupon  the 
snperrisorB  of  Madera  county  made  an  order 
attaching  this  land  to  the  La  Vina  school 
district  of  Madera  county.  The  La  Vina 
school  district  was  one  of  the  districts  of  the 
Afodera  high  school  district,  and  the  Madera 
high  school  district,  In  levying  Its  taxes,  as- 
serted and  exercised  the  right  to  assess  the 
lands  of  the  Flrebaugh  school  district  in 
Madera  county.  The  plaintiff  Is  an  owner 
of  lands  within  the  disputed  area,  and  briogs 
an  action,  in  Its  essence,  to  have  determined 
In  what  school  district  the  power  to  tax  Its 
lands  really  rests.  In  form  the  pleading  al- 
leges that  the  land  is  In  the  Flrebauf^b  school 
district  and  the  Dos  Palos  Joint  union  high 
school  district,  and  that  the  assessment  and 


levy  of  the  Madera  mil<m  h^h  scbool  dis- 
trict is  Told.  The  prayer  Is  tm  an  Injunction, 
to  restrain  t2ie  proper  officers,  acting  for  the 
Madera  union  high  school  district,  from  ad- 
vertUdng  plalntUTs  property  for  sale,  and 
from  selling  It  for  nonpayment  of  the  tax 
whldi  that  district  has  levied.  It  is  eon- 
ceded  that  in  this  partienlar  fautanee^  fbr 
Irregnlarittes  and  Informalities,  the  tax  levy 
of  the  Dos  Palos  Joint  unltm  h^  sdtool  dis- 
trict is  invalid  as  to  the  land  here  la  Qoes- 
tlon. 

[1]  Sections  1577,  1078,  and  IffTD  of  tb« 
Political  Code  contain  provisions  tai  tbe  cre- 
ation of  Joint  districtB.  A  Joint  sdiool  dis- 
trict is  one  whose  twritory  lies  partly  with- 
in the  boundaries  of  one  county  and  partly 
within  the  boundaries  of  another.  Beft»e 
the  enactment  of  these  sections  referred  to, 
section  1683  of  the  Political  Code  was  In  ex- 
istence, and  made  distinct  recognittcm  by 
name  ct  Joint  districts,  llierefore  the  lav 
recognized  the  ewUtence  of  Joint  dtstrfcta 
even  before  it  provided  a  method  for  their 
oreoMMh  The  contention  of  appellant  is  that 
snch  a  Jfrint  district  can  only  ctnne  Into  exist- 
ence by  following  the  method  mescrtbed  in 
section  1S77  et  seg.  of  the  PoUtlcal  Godew 
The  position  of  respondents— In  wbU±  we 
think  It  Is  clearly  rlghtn-Is  that  the  law  rec- 
ognized and  dedared  that  a  sdiooI  district 
whose  territory,  by  the  dlvMon  of  a  coun^, 
lay  paitty-  In  one  and  partly  in  anothw  conn- 
ty  Ipso  ftido  became  a  J«4nt  district  If  a 
part  of  the  territory  of  a  regularly  recognla- 
ed  school  district  was  to  be  taken  from  It 
solely  by  reason  of  the  fact  that  through  the 
creation  of  a  new  conn^  a  part  of  the  land 
fell  into  sudi  new  coun^,  we  would  look  for 
some  legislative  declaration  to  that  end. 
Conover  v.  Parker,  67  N.  J.  Law,  681,  31  Atl. 
769.  We  not  only  find  none,  but,  to  the  con- 
trary, we  find  In  section  1580  of  the  Political 
Code  (adopted  to  be  sure  after  the  attempted 
Incorporation  of  the  disputed  area  with  the 
Madera  union  high  school  district)  an  ex- 
declaration  that,  whenever  Bwh  a  con- 
dition results,  the  original  district  "shall  by 
operation  of  law  constitute  and  become  es- 
tablished as  a  Joint  school  district"  Fur- 
thermore, it  is  undisputed  that  contlnuonsly 
and  for  many  years  after  the  creation  of 
Madera  county  the  Flretuu^  school  dis- 
trict exercised  its  authority  over  the  land  In 
Madera  county,  and  the  statute  of  March, 
1905  (Stats.  1905,  p.  243),  operates  to  confirm 
the  authority  thus  exerdsed.  That  stat- 
ute dedares  as  follows;  "All  school  dis- 
tricts in  this  state  that  for  a  period  of  five 
(5)  years  have  been  acting  as  school  districts 
under  the  laws  of  this  state,  are  hereby  de- 
clared to  be  duly  incorporated  and  to  be 
bodies  politic  under  the  laws  of  this  state, 
and  as  such  school  districts,  under  their  ap- 
propriate names,  shall  have  all  the  rights 
and  privileges  and  be  subjected  to  all  of  the 
duties  and  obligations  of  duly  Incorporated 
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adioiA  iBstrlcfeB.*'  For  mis  addlttonal  xea- 
too,  tiwiefor^  it  most  be  beld  tbat  tbe  dls- 
pnted  area  In  Hadwa  conntr  a  part  of 
and  wlQiln  ttie  Jurisdiction  of  Oke  Elrebangb 
disttlct  Sncb  being  tbe  ease,  the  attempt 
of  Uw  snparrteon  of  Uadera  county  to  de- 
pilTS  the  Flrebaugta  district  of  it  and  to  an- 
nex It  to  one  its  own  school  districts  was 
abortiTe,  and  the  result  Is  that  nrttber  tbe 
La  "^na  Mbooi  district  nor  tbe  Madera 
anion  blgh  school  dls^ct  has  any  right  to 
exerdae  the  taxing  power  upon  and  against 
plalntUPs  land. 

The  argument  that  zespondoit  Is  here  a^ 
tMking  Ote  organization  of  one  or  more  of 
the  school  districts  Is  baseless.  BespmdaJt 
freely  concedes  the  legal  existence  of  one 
and  all  of  the  afleeted  districts,  and.  In  ef- 
fect, askB  merely  that  their  bonndaries  be 
delimited  and  defined,  to  the  end  that  it 
may  know  in  which  one  Its  property  ia  sit- 
uated, and  to  whldi  one  it  diall  pay  Its  tax. 

[2]  As  UtUe  force  attacfaea  to  the  further 
contention  that,  by  reason  of  the  tsict  that 
respondent  paid  a  similar  tax  assessed  upon 
Its  lands  and  levied  by  ttie  Madera  union 
hi0i  school  district,  it  is  estovpea  from  ccm- 
testlng  the  Talidlty  of  this  assessment  fI3ie 
proposition  ia  completely  answered  by  Wood 
T.  County  of  Oalareras,  IM  GaL  S»8.  129 
Pac  283. 

[t-i]  There  is  fbas  left  for  consideration 
the  Bbigle  propoaltion  as  to  the  availablUty 
to  respondent  of  Uie  remedy  whldi  It  has 
Bought,  and  herein  It  Is  ai^ed  that,  under 
the  authority  of  such  casra  as  Savings  ft 
Loan  Sode^  v.  Austin,  4S  CaL  416,  Hous- 
ton T.  Austin,  47  Oal.  647,  and  espedally  the 
case  of  Crocker  v.  Scott,  1^  Oal.  570,  87  Pac. 
102,  the  remedy  by  Injunction  $s  not  avail- 
able to  respondoit  It  might  be  a  sufficient 
answer  to  this  to  say  that,  IrreepectlTc  of 
tbe  Injunctional  belief  sought  and  awarded, 
plalntlfl  bad  tbe  unquestioned  right,  under 
section  788  of  the  Code  of  Civil  Procedure, 
to  determine  these  conflicting  lien  claims  as- 
serted to  affect  Its  property,  and  that,  this 
b^Dg  done,  the  fact  that  an  injunction  was 
also  asked  would  be  Immaterial  to  the  cause 
of  action  spedflcally  pleaded.  Haggln  v. 
Kelly,  136  Cal.  481,  69  Pac.  140;  Castro  v. 
Barry,  79  Cal.  443,  21  Pac.  946;  Dninga  v. 
Rowe,  127  Cal,  506,  58  Pac.  944;  Hancock 
r.  Board  of  Education,  140  Cal.  554,  74  Pac. 
44.  But  it  may  be  better  to  dlBcusa  tbe  prin- 
cipal question  to  remove  any  mlsunderfitand- 
lag  which  may  exist  as  to  tbe  scope  and 
meaning  of  Crocker  v.  Scott  and  the  cases 
like  it 

The  fundamental  proposition  in  this  con- 
aideration  Is  tbat  equity  will  alFord  relief 
to  a  party  against  whom  an  Illegal  tax  has 
been  collected  or  has  been  sought  to  be  col- 
lected. But,  as  equity  makes  good  only  the 
defldendes  of  the  law,  it  will  not  Interpose 
between  the  owner  and  tbe  fiscal  officers, 
where  the  law  then  or  thereafter  affords  him 
adequate  redress.  But,  stating  it  conversely, 
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wliere  the  law  then  or  thereafter  does  not 
afford  the  owner  adequate  redress,  equity 
will  Interpose  tor  the  protection  of  his  prop- 
erty rights.  While  tills  is  the  rule,  the  rea- 
s<m  Is  not  alone  because  equity  will  not  In- 
terpose where  l^al  redress  la  sufficient,  but  - 
it  Is  additionally  because,  where,  as  is  usual, 
the  complaint  against  the  tax  Is  a  complaint, 
not  against  the  tight  of  the  taxli«  power 
to  tax,  but  Is  addressed  to  us»ted  Irregular- 
ities or  Illegalities  In  the  ministerial  and 
executive  processes  fixing  the  lien  upon  the 
property,  where,  in  short,  Uiere  Is  an  equi- 
table dn^  to  pay  some  tax,  courts  have  lOkown 
a  very  proper  reluctance  to  come  to  the  re- 
li^  of  an  individual  and  enjoin  the  coUectlon 
of  the  tax,  as  a  whole,  to  the  great  disturb- 
ance of  the  revaines.  Therefore  equity,  In 
effect  has  said  to  mcb  a  petitioner:  Bind 
your  raiief  at  law,  for  the  law  usually  af- 
fords adequate  relief  in  snc3i  cases.  The 
usual  forms  of  such  reli^  accorded  by  atat- 
ntea  are  the  right  of  recovery  ha.dk  after 
paymeiu  under  protest,  or  the  right  to  sue 
ttia  vendee  at  the  tax  sale,  thus  quieliiig  title 
and  removbig  the  Uen.  The  Supreme  Court 
of  the  United  States  (Union  Pariflc  Ry.  Go. 
T.  Cheyenne,  118  U.  S.  516,  S  Sup.  Ot,  601, 
28  L.  Ed.  1096).  upon  this  subject  dechires: 
"Judge  Gooley  telrly  sums  up  fbe  law  oh 
this  subject  as  follows:  To  entitle  a  party 
to  relief  In  equity  against  an  illegal  tax,  he 
must  by  his  blU  bring  Us  case  under  some 
adknowledged  head  of  equity  jurisdiction. 
Tbe  illegality  of  the  tax  alone,  or  ttie  threat 
to  s^  property  for  its  satisfaction,  cannot, 
of  themsdvea,  furnish  any  ground  tor  equita- 
ble Interposltloa.  In  ordinary  cases  a  party 
most  find  his  remedy  In  tiie  courts  of  law, 
and  It  Is  not  to  be  supposed  he  will  fall  to 
find  one  adequate  to  his  proper  relief.  Oases 
of  fraud,  accident,  or  mistake,  ca»s  of  <!loud 
upon  tbe  tiUe  to  one's  property,  and  cases 
where  one  is  threatened  with  Irremediable 
ndschi^  may  demand  other  remedies  than 
those  the  common  law  can  give,  and  these, 
in  proper  cases,  may  be  afforded  In  courts 
of  equity.' "  Section  2,  Cooley,  Taxation  (8d 
Ed.)  pp.  1414,  1447,  14SS.  And  In  that  same 
case,  in  giving  further  Instances  of  the  In- 
adequacy of  legal  relief,  it  is  said:  "For  ex- 
ample, if  the  1^1  remedy  consisted  only  of 
an  action  to  recover  back  the  money  after 
it  has  been  collected  by  distress  and  sale  of 
the  taxjwjrer's  lands,  the  loss  of  his  free- 
hold by  means  of  a  tax  sale  would  be  a  mis- 
chief hard  to  be  remedied.  E^en  the  <doud 
cast  np<m  his  title  by  a  tax  under  which  amib 
a  sale  could  be  made  would  be  a  grievance 
which  would  entitle  him  to  go  into  a  court 
of  equity  for  relief." 

What  thus  constitutes  a  dloud  and  in  what 
cases  equity  will  lend  Its  aid  wu  early  laid 
down  in  this  state  in  Plxley  v.  Hni^s,  15 
Cal.  127,  and  Mr.  Jastice  Field's  language  In 
that  case  has  become  the  accepted  doctrine 
of  the  courts.  Discussing  the  situations  un- 
der which  equity  will  assert  jurisdiction,  he 
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Baja:  "As  the  proper^  vetted  by  the  deed 
of  August;  1862,  no  interest  wontd  have  pass- 
ed to  the  purchaeer  under  the  sale  advertised 
upon  the  execution  Issued  upon  the  Judgment 
of  Hugglns  and  Hall.  But  It  does  not  follow, 
as  the  counsel  of  the  defendant  insist,  that 
the  plalntUC  was  not  entitled  to  the  equitable 
Interposition  of  the  court  to  prevent  the  sale. 
The  jurisdiction  of  the  court  to  enjoin  a 
sale  of  real  estate  is  coextensive  with  Its 
Jurisdiction  to  set  aside  and  order  to  be  can- 
celed a  deed  of  such  property.  It  is  not 
necessary  for  Its  assertion  in  the  latter  case 
that  the  deed  should  be  operative,  If  suffered 
to  remain  uncanceled,  to  pass  the  title,  or 
that  the  defense  to  the  deed  should  rest  In 
extrinsic  evidence,  liable  to  loss,  or  be  avail- 
able only  In  equity.  It  is  sufficient  to  call 
into  exercise  the  Jurisdiction  of  the  court 
that  the  deed  caste  a  cloud  over  the  title  of 
the  plalntlfF.  As  in  such  case  the  court  will 
remove  the  cloud,  by  directing  a  cancellatloD 
of  the  deed,  so  it  will  interfere  to  prevent  a 
sale  from  which  a  conveyance  creating  such 
cloud  must  result"  As  to  what  constltuteis  a 
cloud,  he  further  declares:  "The  true  test, 
as  we  conceive,  by  which  the  question  wheth- 
er a  deed  would  cast  a  cloud  upon  the  title 
of  the  plaintiff  may  be  determined  is  this: 
Would  the  owner  of  the  property,  in  an  ac- 
tion of  ejectment  brought  by  the  adverse  par- 
ty, founded  upon  the  deed,  be  required  to 
offer  evidence  to  defeat  a  recovery?  If  such 
proof  would  be  necessary,  the  cloud  would 
exist ;  if  the  proof  would  be  unnecessary,  no 
shade  would  be  cast  by  the  presence  of  the 
deed.  If  the  action  would  fall  of  Its  own 
weight,  without  proof  in  rebuttal,  no  occasion 
could  arise  for  the  equitable  interposition  of 
the  court ;  as  in  the  case  of  a  deed  void  up- 
on Its  face,  or  which  was  the  result  of  pro- 
ceedings void  upon  their  face,  requiring  no 
extrinsic  evidence  to  disclose  their  Illegality." 

It  is  important  to  notice  in  this  connection 
that  a  title  not  deduclble  of  record  is  clouded 
and  unmerchantable.  Title,  eta,  Restora- 
tion Co.  V.  Kerrigan,  150  Cal.  289,  88  Pac. 
356,  8  U  R.  A.  (N.  S.)  682,  119  Am.  St.  Rep. 
199,  11  Ann.  Cas.  465.  As  Is  so  well  said  by 
Mr.  Justice  Field  In  the  quotation  above 
made  that,  whenever  "the  defense  to  the  deed 
should  rest  in  extrinsic  evidence,"  a  cloud  is 
cast  upon  the  title  which  equity  may  be  in- 
volted  to  remove,  so  we  find.  In  Woodruff  v. 
Perry,  103  Cal.  611,  37  Pac.  526,  an  injunc- 
tion granted  to  restrain  the  enforcement  of 
an  Illegal  assessment,  this  court  saying  that: 
"Inasmuch  as  the  invalidity  of  such  assess- 
ment would  not  appear  upon  the  face  of  the 
deed  given  to  tbe  purchaser  at  the  sale, 
*  *  *  the  plaintiffs  are  entitled  to  the  in- 
junction given."  To  the  same  effect  are  Bol- 
ton V.  GiUeran,  105  Cal.  244,  38  Pac.  881,  4S 
Am.  St.  Rep.  33 ;  Chase  v.  Treasurer  of  Ijos 
Angeles,  122  Cal.  540,  55  Paa  414. 

It  necessarily  results,  therefore,  that  each 
of  these  cases  in  which  an  injunction  Is 


sought  must  rest  fw  its  determinaUon  on  its- 
own  peculiar  facts.  Under  thi  facts  la 
Crocker  v.  Scott,  which  was  an  action  to  en- 
join the  tax  collector,  It  was  held,  and  prop- 
erly held,  that  neither  the  certificate  of  sale 
nor  any  acts  of  the  tax  collector  constituted 
even  prima  fade  evidence  as  to  the  validity  ot 
the  assessment  or  levy,  "and  the  taxpayer  has- 
a  full  and  complete  ivotectlon  against  tbe- 
creation  of  any  cloud  upon  his  title  In  en- 
Joining  eaedution  of  the  deed.  Under  such 
circumstances,  equity '  will  not  interpose  to- 
the  extent  of  preventing  the  performance  of 
those  preliminary  acts  which  cannot  affect 
the  rights  of  a  taxpayer,  the  failure  to  per- 
form which  may  result  In  prejudice  to  the 
state  in  the  enforcement  of  Ite  revenue  laws." 

In  the  last  s^tence  of  the  last  quotation 
there  is  a  distinct  declaration  of  the  equi- 
table con^deration  to  which  we  have  previ- 
ously adverted,  namely:  The  disturbance  of 
the  fiscal  system  by  the  granting  of  au<dk 
injunctions  In  any  case  and  the  refusal  of 
equity  to  do  so  excepting  in  a  clear  case. 
But  this  is  a  clear  case.  Here  Is  a  tax,  the 
lien  of  which  clearly  casts  a  cloud  upon  plain- 
tiff's property.  As  in  Woodruff  v.  Perry,  the 
deed  would  not  show  that  the  assessment  was 
void,  and  the  equitable  consideration  of  a 
distuii)ance  of  revenues  is  entirely  absent^ 
In  that  this  is  an  assessment,  not  by  an  au- 
thorized power  whld)  has  Irregularly  exer- 
cised its  power,  but  is  an  assessment  by  a 
school  district  acting  absolutely  without  Ju- 
risdiction and  authority.  There  can  be  no 
interference,  therefore,  with  the  just  reve- 
nues of  this  district  in  enjoining  it  from 
the  collection  of  the  tax  against  one  indi- 
vidual, since  in  no  sense  has  it  the  right 
to  collect  such  tax  from  any  individual  own- 
ing land  in  the  affected  district  And,  more- 
over, it  is  well  settled  that,  where  the  as- 
sessment la  of  property  not  subject  to  tbe 
particular  tax,  or  where  tbe  persons  exacting 
It  are  without  authority  in  tbe  premises,  as 
here,  and  where  they  are  seeking  to  exercise 
authority  over  lands  not  within  their  cor- 
porate jurisdiction,  equity  will  raise  its  re- 
straining hand.  Leach  v.  Port  of  Tillamook,. 
62  Or.  345,  124  Pac  642. 

For  these  reasons,  tbe  judgment  appealed 
from  la  affirmed. 

We  concur:  ANGELLOTTI,  J. ;  MELVIN, 
J.;  SHAW,  J.;  LORIGAN,  J.;  SLOSS,  J. 


TENNANT  et  al.  v.  JOHN  TENNANT  MEM- 
ORIAL HOME  (TENNANT,  Intervener). 
(S.  F.  5819.) 
(Supreme  Court  of  California.   April  1,  1914.> 

1.  Dbeos  (I  143*)— SxsBBVATiOH— SrascT  or 

Invauditt. 

Ordinarily,  If  a  reservation  in  a  deed  Is  void 
as  repugnant  or  contrary  to  lav,  the  deed  be- 
comes absolute. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  453-455,  465-468 ;  Dec.  Die.  f  143.*] 
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2.  Deeds  (|  1^*)— Bbbebvatioit  ih  Fboit* 
ineNT. 

At  common  lav,  where  a  transfer  wag  made 
by  feoffment  and  livery  of  veisin,  a  power  of 
reTocation  of  the  g^nt  reserved  in  the  feoff- 
ment was  void  as  repugnant  to  the  grant. 

[Ed.  Note.— For  other  casea,  see  Deeda,  Oent 
Dig.  S  464 ;  Dec  Dig.  i  142.*] 

3.  Deeds  Q3*)— "Livebt  of  Etesin." 

"Laverj  ot  seisin,"  which  was  a  necessary 
part  of  conveyance  by  feofbnent  at  common  law, 
consisted  of  a  formal  delivery  of  possession  of 
the  premises,  symbolized  by  the  manual  deliv- 
ery of  a  clod  or  piece  of  turf,  made  in  the  pres- 
ence of  witnesses  from  the  vicinage. 

[Ed.  Note.— For  other  cases,  see  Deeda,  CJent. 
DiK.  SI  2-4;  Dec.  Dig.  $  3.* 

For  other  de6nltion^  we  Words  and  Fbras- 
esL  ToL  5,  p.  4194.] 

4.  I>BEDS  (I  143*)-yEFFBOT  OF  RBSBBVATION. 

A  deed  reserving  a  life  estate  in  grantor 
only  conveys  a  future  interest. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  11  453-455,  465-468;   Dec  Dig.  |  143.*] 

5.  Duds  (|  142*)— Rbsbbtaxiov— VdUJCDiTT— 
Right  to  Revoke. 

A  deed  conveyed  realty  to  a  memorial  home, 
reserving  the  exclusive  possession  and  use  there 
of  to  grantor  for  life,  and  further  reserving  "to 
the  said  grantor  the  right  to  revoke  this  deed  to 
the  said  property  ♦  •  •  or  to  any  part  there- 
of and  the  right  to  sell  any  part  of  the  prop- 
erty and  convey  it  absolutely,  as  well  as  the 
right  to  use  the  proceeds  from  such  sale.  Civ. 
Code.  I  3510,  proridea  tiiat,  when  the  reaaon  of 
a  rule  cease b,  the  mle  itself  should  cease  Sec- 
tion 740  permits  a  future  interest  to  be  defeat- 
ed by  any  act  or  means  which  the  party  creat- 
ing It  provided  for  or  anthorized  in  the  crea- 
tion thereof,  and  provides  that  a  future  intereat, 
thus  liable  to  be  defeated,  shall  not  be  on  that 
ground  adjudged  void  In  its  creation.  Section 
1229  provides  that,  where  a  power  to  revoke  or 
modiu  an  instrument  affecting  title  to  real  es- 
tate u  reserved  to  the  grantor,  a  subsequent 
grant  ot  the  estate  by  the  person  having  such 
power  is  a  revocation  of  the  original  instrument 
in  faTor  of  the  purchaser  from  such  person. 
Section  1230  provides  that,  where  one  having 
such  power  of  revocation  is  not  entitled  to  ex- 
ecute it  until  after  the  time  he  makes  such 
grant,  the  power  is  deemed  to  be  executed  as 
soon  as  he  IS  entitled  to  execute  it,  and  section 
2280  provides  that  a  trust  cannot  be  revoked 
after  acceptance  by  the  beneficiaries,  except  by 
their  consent,  unless  declarant  reserves  a  pow- 
er of  revocation,  in  wliich  case  the  power  must 
be  strictly  pnrsaed,  and  section  741  provides 
that  no  fntore  interest 'can  be  defeated  by  any 
act  of  the  owner  of  the  precedent  interest. 
ffeldf  that  the  reservation  of  the  power  to  re- 
voke the  deed  was  valid. 

[Ed.  Note.~For  other  cases,  see  Deeds,  Cent. 
Dig.  {  464;  Dec  Dig.  f  142.*] 

6.  ConmruTiDNAL  Law  (1  87*)— PBoraarr— 
Bight  of  Dispobition. 

The  constitutional  right  to  acquire  and 
possess  property  includes  a  right  to  dispose  of 
it  by  separating  it  into  estates  for  successive 
periods,  as  well  as  the  right  to  impose  upon  the 
grant  of  such  estates  any  reservation  which 
grantor  may  see  fit  to  place  upon  the  grant, 
provided  such  rights  be  exercised  In  a  lawfm 
manner. 

[Ed.  Note.— For  other  Constitutional 
Law,  Cent.  Dig.  K  156-171;  Dec  Dig.  S  87.*] 

7.  Wills  88*)— Natbbe  of  Inbtbuiibnt— 
Will  ob  deed. 

An  instrument  conveyed  realty  to  a  mem- 
orial home,  but  reserved  to  grantor  the  exclusive 
possession  and  use  of  the  rents  and  profits  for 
her  life  and  continued,  "further  reserving  to 


har,  the  said  grantor,  the  right  to  revoke  this 
deed  as  to  the  said  property^,"  and  the  right  dur- 
ing her  life  to  sell  any  of  it  and  execute  deeds 
therefor  in  her  individual  name,  and  convey  al» 
solute  title  to  the  purchaser,  with  the  right 
to  use  the  proceeds  arising  from  such  sale  to 
her  own  use,  without  any  liability  for  her  or 
her  estate  to  account  therefor.  Held,  that  the 
Instrument  was  not  testamentary  in  character, 
but  was  a  present  conveyance  of  a  future  in- 
terest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  208-217 ;   Dec.  Dig.  i  88.*] 

8.  Wills  (|  88*)— Natvbk  of  InOTBUiCBNT— 

Will  ob  Diran. 

An  Instrument  la  testamentary  in  character 
only  when  it  shows  an  intention  by  the  maker 
that  it  should  not  be  operative  as  a  disposition 
of  any  present  or  future  interest  until  the  mak- 
er's death  and  operates  as  a  present  conveyance 
if  it  passes  a  present  interest  at  the  time  of 
its  execQtion,  thought  it  may  only  pass  an  inter- 
est in  a  future  estate,  subject  to  being  defeat- 
ed on  the  happening  of  a  future  event. 

[Ed.  Note.— For  other  casea  see  Wills,  Cent. 
Dig.  I!  208-217;   Dec  Dig.l  88.*] 

In  Bank.  Appeal  from  Superior  Court, 
Monterey  County;    B.  V.  Sargent,  Judge. 

Action  by  William  F.  Tennant  and  others 
against  the  John  Tennant'  Memorial  Home,  in 
which  Fred  W.  Tennant,  administrator,  in- 
tervenes. From  a  Judgment  for  defendant, 
plaintiffs  and  intervener  appeal.  Affirmed. 

George  W.  Waldorf  and  John  P.  Fitzger- 
ald, both  of  San  Jose  (G.  G.  CooUdge,  of  Ban 
Jose,  and  Snow  &  Freeman,  of  Freeno,  of 
counsel,  for  appellants.  S.  W.  Mack,  of 
Monterey,  and  Daugfaerty  &  La(%y,  of  Sali- 
nas, for  respondent  B.  H.  WUley,  of  Mon- 
terey, for  appellant  Tennant  S.  F.  Lteb,  of 
San  Jose,  and  J(^  F.  Bowies  of  San  Frait- 
Cisco,  amid  curln. 

SHAW,  J.  On  the  7th  day  of  May,  1901, 
Margaret  Tennant  executed  to  the  defendant, 
John  Tennant  Memorial  Home,  a  deed  pur- 
porting to  grant  and  cony^  Co  it  certain  real 
property,  "subject  to  the  exceptions  and  res- 
erTBtlons"  thereinafter  menUoned.  After- 
wards she  died,  and  her  heirs  begun  and  are 
prosecutiDg  this  action  to  quiet  their  title 
to  the  land  and  recover  possession  there- 
of, claiming'  tbat  said  deed  is  void.  The  ad- 
ministrator of  her  estate  Intervened  and  filed 
a  complaint  asking  the  same  relief  on  behalf 
of  her  estate.  The  court  below  gave  Judg- 
ment for  the  defendant,  from  which  tbe 
plaintiffs  and  the  intervener  appeal. 

Tbe  exceptions  and  reservations  mentioned 
in  the  opening  clause  of  the  deed  are  insert- 
ed therein  Immediately  following  the  descrip- 
tion of  the  property.  They  are  as  follows: 
"Excepting,  howeTer,  and  reserving  to  said 
grantor  the  exdoaive  possession  and  the  use 
and  enjoyment  in  her  own  right,  of  the  rents, 
issues  and  profits  of  said  lots  and  each  of 
them  for  and  during  the  term  of  her  natural 
life.  And  further  reserving  to  the  said  gran- 
tor the  right  to  revoke  this  deed  as  to  the 
said  property  above  described  or  as  to  any 
portion  thereof,  and  further  reserving  to  lur, 
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the  aald  grantor,  the  right  during  her  natural 
life  to  sell  any  of  the  above  described  proper- 

gr,  and  to  sign  and  execute  deeds  therefor  in 
er  own  individual  name  and  to  convey  by 
any  sach  deed  a  fall,  perfect  and  absolute  ti- 
tle thereto  to  the  purchaser  thereof,  and  with 
right  to  use  the  proceeds  arising  from  such 
sale  or  sales  to  her  own  use,  without  any  lia- 
bility for  her  or  her  estate  to  account  there- 
for. In  case  of  such  revocation  being  made, 
it  shall  be  made  and  can  only  be  made  in 
writing,  duly  acknowledged  and  recorded." 
Margaret  Tennant  did  not  exercise,  or  at- 
tempt to  exercise,  the  power  to  revoke  the 
deed,  nor  the  power  to  sell  and  convey  the 
propertT,  or  any  part  thereof.  The  decision 
of  the  case  depends  on  the  validity  of  the 
deed.  If  It  is  valid,  the  judgment  below  was 
correct ;  If  invalid,  the  judgment  must  be  re- 
versed. 

[1]  The  an»eUant8  contend  that  the  law  of 
this  state  does  not  permit  the  insertion  in  a 
deed  of  a  reservation  of  power  to  revoke  it 
Ordinarily,  If  a  reservation  is  void,  either  for 
repugnancy,  or  because  It  Is  contrary  to  law, 
the  result  is  to  leave  the  conveyance  absolute. 
The  appellants,  however,  claim  that  the  deed 
being  presumptively  a  gift,  this  result  would 
be  80  destructive  of  the  object  and  purpose 
of  the  grantor  that  the  deed  must  be  de- 
clared wholly  void.  There  may  be  force  In 
this  argument  but  we  need  not  consider  it 
further  here,  for  we  are  of  the  opinion  that 
the  law  does  not  forbid  8U<A  reservations. 

It,  >]  Under  ttie  ancient  common  law,  there 
was  a  rule  to  the  effect  that,  where  a  transfer 
was  made  by  feoffment  and  livery  of  seisin, 
any  power  of  revocation  reserved  tn  the  fe- 
offment Its^  was  void,  on  the  ground  that  It 
was  repugnant  to  the  grant.  The  rule  arose 
from  the  peculiar  nature  and  purpose  of  the 
ceremony  of  livery  of  seisin,  which  was  a  nec- 
essary part  of  an  allenathm  by  feoffment  '  It 
consisted  of  a  formal  delivery  of  possession  on 
the  prraolses,  symbolized  by  the  manual  deliv- 
ery of  a  clod  or  piece  of  turf  from  the  land,  all 
of -whldi  was  done  in  the  pteBenux  of  witnesses 
from  the  vldnage.  The  publicity  was  required 
because  In  those  times  there  were  no  public 
records  of  omT^ances  and  it  was  necessa- 
ry in  some  way  to  preserve  evidence  of  the 
transfer.  For  tUs  reason  the  ceremony  was 
required  and  the  presence  of  witnesses  was 
necessary,  4  Kent's  Comm.  •480.  As  this 
parpose  would  be  defeated  if  Hie  accompany- 
ing deed  contained  a  reservation  of  power  to 
revote  It,  so  that  thereby  the  transfer  could 
be  absolutely  d^teted  and  a  retransfer  ef- 
fected without  such  public  ceremony  or  wlt- 
n«ses,  the  courts  were  forced  to  hold  that 
such  reservation  In  a  feoffment  was  void.  1 
Sugden  on  Powers,  2.  It  is  this  asserted  In- 
validity of  sudk  reservations  at  omunon  law 
to  which  tbe  appellants  resort  in  support  of 
their  argament  on  this  point 

It  Is  true  that  the  common  law  of  England, 
so  fiir  as  it  is  not  inconsistent  with  our  stat- 
utes. Is  the  rule  vt  decision  In  this  state.  Pol. 


Code,  S  4468.  But  all  the  rules  of  common 
law  are  subject  to  the  provisions  of  our  stat- 
utes ;  statutes  In  derogation  of  common  law 
are  not  now  to  be  strictly  construed,  and  tlve 
provisions  of  the  Codes  contrary  thereto  are 
to  be  "liberally  censtrued  with  a  view  to  effect 
its  object"  Civ,  Code,  |  4.  An  importaut 
provision  bearing  on  this  question  is  that  con- 
tained In  section  3610  of  the  Civil  Code: 
"When  the  reason  of  a  rule  ceases,  so  should 
the  rule  Itself."  The  scheme  provided  by  the 
Code  for  Qie  transfer  of  lands  and  the  record 
of  conveyances  thereof  has  removed  all  tho 
reasons  on  which  the  aforesaid  rule  of  the  com- 
mon law  was  founded.  Independent  of  any 
provisions  of  the  Code  directly  upon  the 
subject  therefore,  It  may  well  be  doubted 
whether  this  rule  would  now  be  followed  in 
this  state.  It  has  long  since  ceased  to  ex- 
ist in  England;  the  statute  of  uses  having 
practically  abrogated  it  There  may  have 
been  good  reasons  for  holding  that  these  old 
statutes  which  had  become  so  ingrained  in 
the  law  of  England  as  to  be  usually  consid- 
ered as  a  part  of  Its  established  common  law 
were  also  a  part  of  the  common  law  which 
was  to  be  the  "rule  of  decision"  in  this  state, 
under  section  446S  aforesaid.  But  It  has  been 
held  that  the  statute  of  uses  is  not  a  part  of 
the  common  law  to  which  that  section  refers. 
McCurdy  v.  Otto,  140  Cal.  53,  73  Pac.  748. 
The  provirions  of  the  Civil  Code  remove  all 
doubt  of  the  proposition  that  reservations  of 
the  kind  here  involved  are  not  necessarily 
invalid. 

A  deed  ndght  be  so  drawn  as  to  matoe  a 
reservation  of  this  kind  repugnant  to  the 
grant  Ixi  which  case  It  might  perhaps  be  void 
under  section  1441  of  the  Civil  Code.  In  this 
deed  it  could  not  be  so,  because  the  granting 
clause  itself  declares  tliat  It  Is  "subject  to" 
the  reservations  thereinafter  set  forth. 

[4]  The  effect  of  the  reservation  of  the  Ufft 
estate  is  that  the  deed  conveys  a  fntare  In- 
terest only,  to  the  grantee.  In  respect  to 
the  time  of  enjoyment  an  interest  In  rwlty 
Is  dther  present  or  future  (section  688).  A 
future  Interest  entitles  the  owner  to  the  pos- 
session of  the  property  only  at  a  future  peri- 
od (section  690).  A  future  interest  la  a  vested 
interest  when  there  is  a  xterson  in  being  who 
will  have  a  right,  defeasible  or  Indefeasible,  to 
the  Immediate  possession  of  the  prc^ierty 
when  the  Intermediate  estate  or  interest  ceas- 
es (jsectton  694).  This  deed  therefore  pur^ 
porte  to  pass  to  the  E^^tee  at  once  a  vested 
ftiture  interest  In  the  land,  said  Interest  being 
the  entire  fee  following  the  termination  of 
the  reserved  life  estate.  Such  Interests  may 
be  transferred  In  the  same  manner  as  present 
Intereste  (section  699).  Section  740  is  as 
follows:  "A  future  Interest  may  be  defeated 
in  any  manner  or  by  any  aCt  or  means  wbidi 
the  party  creating  such  interest  provided 
for  or  authorized  In  the  creation  thereof; 
nor  Is  a  future  interest  thus  liable  to  be  de- 
feated, to  be  on  that  ground  adjudged  void 
In  Ite  creation." 
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[B,  •]  This  language  Is  very  broad,  and  It 
clearly  authorizes  the  part;  wbo  creates  a 
future  Interest  by  deed  to  provide,  in  the 
deed  creating  it,  for  the  defeat  ot  such  in- 
terest, by  means  of  a  power  of  revocation  re- 
served therein,  to  be  exercised  by  the  gran- 
tor, or  by  any  other  appropriate  means.  It 
contains  at  least  a  very  strong  Implication 
that  the  reservation  of  such  power  of  reser- 
vation as  a  means  of  defeating  the  interest 
is  not  contrary  to  law.  The  right  to  acquire 
and  possess  property,  guaranteed  by  the  Con- 
stitution, includes  the  right  to  dispose  of  it, 
or  any  part  of  it,  and  for  that  purpose  to 
divide  It  in  any  possible  manner,  either  by 
seiiarating  it  Into  estates  for  auccesE^ve  peri- 
ods or  otherwise,  and  disposing  of  one  or 
more  of  snch  estates.  It  also  includes  the 
right  to  impose  upon  the  grant  of  snch  es- 
tates any  reservatlona  or  conditions  which 
the  grantor  may  see  fit  place  In  the  grant 
The  only  limitation  upon  these  rights  is  that 
they  must  be  exercised  In  a  way.  not  forbid- 
den by  law.  There  is  nothing  1^  the  provi- 
sions ot  the  Codes,  or  In  any  statute,  which 
purports  to  forbid  such  reservations.  Aside 
from  the  Implied  permission  in  the  above 
section,  therefore,  the  reasonable  conclnalon 
would  be  that  it  was  one  of  the  inherent 
lights  of  every  landowner  to  include  such  a 
reserratloD  in  a  grant  of  his  land.  That  this 
was.imdeivtood  to  be  the  law  by  our  codl- 
fiers  Is  further  shown  by  the  provlaions  of 
secUous  1229  and  1230  of  the  Civil  Code. 
Theiy  «re  as  follows : 

"Sec.  1229.  Where  a  power  to  reviAe  or 
modUy  an  Inatmment  affecting  the  title  to, 
or  tbe  cmjoyment  ot,  an  estate  in  real  prop- 
ert7>  ia  reserved  to  tbe  frantor,  or  given  to 
any  otber  person,  a  snbaeanent  grant  of,  or 
Chaq^  npcHi.  file  estate,  by  tile  person  having 
the  poww  ffiC  revocation.  In  fa-ror  of  a  pur- 
chaser or  encnmbroncer  for  valn^  <9eratea 
as  a  rerocatioik  of  the  <nigina]  instrumrat,  to 
the  extent  ot  tbe  power,  in  favor  of  sucb 
purchaser  or  encumbrancer. 

"Sec  1280.  Where  a  personyhaving  a  pow- 
er of  revocatton,  wiOiln  tbe  provlslonB  of  the 
last  section,  is  not  mtitled  to  execute  It  until 
after  tbe  time  at  which  he  makes  such  a 
grant  or  cha^  ss  is  described  in  tiiat  sec- 
tton,  the  power  is  deemed  to  be  executed  as 
soon  as  be  is  entitled  to  exsente  It" 

Each  of  these  sections  is  based  tm  tbe  as- 
sumption that  the  reservations  mentioned 
would  be  valid  U  made.  Furthermore,  they 
iBDtizely  rmove  the  fonndatloa  upon  wbldi 
these  reservations,  when  Inserted  in  deeds  of 
feofCment^  were  held  to  be  void ;  that  is,  to 
prevent  tbe  danger  of  secret  transfers,  to  tiie 
detriment  of  the  lord  of  the  manor,  or  subse- 
quent purchasers  or  Incumbrancers.  There 
is  now  no  lord  of  the  manor,  and  the  sections 
provide  a  complete  protection  to  subseqaent 
purchasers  or  incumbrancers  for  value.  Fur- 
thermore tbe  effect  of  the  decisions  of  this 
court  Is  that  such  reservations  are  valid. 


Tbe  aforesaid  sections  1229  and  12S0  cannot 
be  distinguished  from  section  2280,  so  far  as 
they  may  be  considered  as  a  recognition  ot 
the  validity  of  such  a  reservation.  Section 
2280  applies  to  trust  estates,  only,  while 
these  sections  apply  generally  to  all  estates.  ~ 
Otherwise  they  point  as  fully  to  such  validi- 
ty as  does  section  2280.  The  latter  is  as  fol- 
lows: "A  trust  cannot  be  revoked  by  the 
trustor  after  the  acceptance,  actual  or  pre- 
sumed, by  the  trustee  and  henefldarles,  ex- 
cept by  the  consent  of  all  the  beneficiaries, 
unless  the  declaration  of  trust  reserves  a 
power  of  revocation  to  the  trustor,  and  la 
that  case  the  power  must  be  strictly  pur- 
sued." 

In  Nichols  V.  Emery,  100  Oal.  323,  41  Fac 
1089,  60  Am.  St  Bep.  43,  and  again  In  Estate 
of  WUley,  128  Cal.  9,  60  Pac.  471,  it  was  held 
that  this  section  was  a  distinct  recognition  of 
the  proposition  that  such  reservations  in  a 
deed  creating  a  trust  are  valid.  There  is  no 
substantial  difference  in  principle  between 
the  case  of  a  deed  creating  a  trust  with  such 
a  reservation  Inserted,  and  an  ordinary  con- 
veyance of  land,  as  in  the  case  at  bar,  with 
a  similar  reservation,  nor  between  the  effect 
of  sections  1229  and  1230,  as  giving  an  im- 
plied authority  to  make  snch  reservattons 
or  as  a  recognition  of  their  validity,  and  that 
of  section  2280  with  respect  to  trust  estates. 
No  reason  aMdies  to  trust  deeds  that  does 
not  apply  as  strongly  to  ordinary  convey- 
ances. It  has  also  been  held  that  a  gift  of 
personal  property  may  be  made  with  a  valid 
express  reservatton  of  power  In  the  dcmor  to 
revoke  it  in  whole  or  in  part  Hellman  v. 
UcWitUams,  70  GaL  440,  U  Pac.  608 ;  Booth 
T.  Oakland  Bank  of  Bavlngs.  132  GaL  19,  54 
Fac.  370;  Noble  r.  Learned,  163  OaL  24S,  04 
Pac.  1047.  In  view  of  these  dedalans  and 
consideEations,  It  Is  <dear  that  oar  l&w  doss 
not  forbid  such  rsservatioiis  and  that  thc^ 
are  valid. 

The  argument  that  such  revocations  are 
fortddden  by  tbe  provlalon  €t  section  741 
that  "jio  fatnre  interest  can  be  defeated  or 
barred  by  tony  aUenation  or  other  act  of  the 
owner  ot  tbe  intvmedlats  or  precedent  lnte> 
est"  Is  bassd  on  a  mlsconcqition  of  tbe  Intent 
and  purpose  <mC  that  seetlan  and  ot  the  effect 
of  this  deed.  As  the  owner  of  the  intermedi- 
ate estate,  liargaret  Temia^  was  glvoi  no 
power  to  revoke  tbe  deed.  That  power  wae 
reserved  to  ber  as  granUn;  A  revocation  by 
her  would  not  have  been  an  act  In  virtue  of 
her  ownendilp  of  the  Ufa  estatsw  It  was  a 
mere  coincidence  that  she  also  «owned  the 
life  estate.  If  the  deed  had  granted  the  life 
estate  to  another,  reserving  die  same  power 
in  the  grantor,  section  741  would  be  wholly 
inapplicable.  That  sectton  refers  solely  to 
acts  which  the  owner  of  the  Intermediate 
estate  may  do  as  such  owner,  or  by  virtue  of 
such  ownership,  and  has  no  aiq;)lication  to 
acts  done  because  she  Is  also  invested  with  a 
power  of  revocation  atirety  distinct  from 
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and  lnd^;)^dait  of  her  ownership  of  the  life 
estatsw 

[7]  The  main  contentloii  of  the  appellants 
l8  that  the  deed  In  question  Is  not  a  present 
grant  of  proper^,  so  fitr  as  the  remainder 
Is  concerned,  bnt  Is  an  instniment  testamen- 
tazy  In  character  and  ther^re  Invalid  as  a 
disposition  of  the  prc^rty,  because  it  Is  not 
executed  wilh  the  formalities  necessary  to 
the  execution  of  a  wilL 

[8]  The  rules  by  which  to  determine  wheth- 
er or  not  an  instrument  pnriwrtlng  to  dispose 
of  proi}erty  Is  testamentary  In  character  are 
clearly  stated  In  Nichols  v,  Emery,  supra,  109 
Cal.  at  page  329,  41  Pac.  at  page  1091,  60  Am. 
St.  Rep.  43,  as  follows:  "The  essential  char- 
acteristic of  an  instrument  testamentary  In 
its  nature  is  that  it  operates  only  upon  and 
by  reason  of  the  death  of  the  maker.  Up  to 
that  time  it  is  ambulatory.  By  Its  execution 
the  maker  has  parted  with  no  rights  and  di- 
vested himself  of  no  modicum  of  his  estate, 
and  per  contra  no  rlgbta  have  accrued  to  and 
no  estate  has  vested  in  any  other  person. 
The  death  of  the  maker  establishes  for  the 
first  time  the  character  of  the  Instrument 
It  at  once  ceases  to  be  ambulatory ;  it  ac- 
quires a  fixed  status  and  operates  as  a  con- 
veyance of  title.  Its  admission  to  probate  Is 
merely  a  judicial  declaration  of  that  status. 
Upon  the  other  hand,  to  the  creation  of  a 
valid  express  trust  it  Is  essential  that  some 
estate  or  interest  should  be  conveyed  to  the 
trustee,  and,  when  the  instrument  creating 
the  trust  Is  other  than  a  will,  that  estate  or 
Interest  must  pass  immediately.  *  •  * 
By  such  a  trust,  therefore,  something  of  the 
settlor's  estate  has  passed  from  him  and  into 
the  trustee  for  the  benefit  of  the  cestui,  and 
this  transfer  of  interest  is  a  present  one  and 
In  no  wise  de[}endent  upon  the  settlor's  death. 
But  It  is  Important  to  note  the  distinction  be- 
tween the  Interest  transferred  and  the  enjoy- 
ment of  that  interest  The  enjoyment  of  the 
cestui  may  be  made  to  commence  in  the  fu- 
ture and  to  depend  for  its  commencement  up- 
on the  termination  of  an  existing  life  ox  lives 
or  of  an  intermediate  estate." 

That  this  was  said  with  regard  to  a  con- 
veyance creating  a  trust  does  not  detract  In 
the  least  from  its  force  as  applied  to  the  case 
of  a  conveyance  which  does  not  create  a 
trust.  The  Instrument  there  considered  and 
declared  to  be  not  testamentary  in  nature 
was  not  so  held  because  It  created  a  trust, 
bnt  because  Its  operation  upon  the  property 
to  pass  an  interest  therein  was  not  deferred 
until  the  grantor's  death,  but  was  instantane- 
ous upon  the  execution  of  the  Instrument 
If  it  thus  operates  to  pass  an  interest  at  the 
time  of  its  execution,  although  such  Interrat 
is  in  remainder  after  the  termination  of  the 
life  estate  of  the  grantor,  that  is.  a  vested 
future  interest,  the  mere  fact  that  sucb  re- 
mainder, when  it  comes  Into  the  possession 
of  the  grantee,  will  be  in  the  one  case  bis  ab- 
solute property  and  In  the  other  a  i«oper^ 


held  by  blm  In  tmst  fior  others,  is  not  a  foetor 
in  the  problem  and  cannot  aflect  the  (Charac- 
ter of  the  conveyance^  or  malce  it  otherwise 
than  a  present  grant  of  a  future  estate. 

So,  also,  the  fact  that  In  ttiis  «tse  there  is 
also  resaved  a  power  to  revoke  the  deed  and 
to  sell  the  remainder  Is  of  no  consequence  m 
the  argum«it  upon  the  qnesUon  whether  It  is 
or  is  not  testamentary.  The  pow^  of  revo- 
catlon  being  valid.  Its  exercise  would  at  once 
revest  the  title  in  the  grantor  and  she  would 
then  have  absolute  power  to  dispose  of  it  by 
deed  or  otherwise.  The  power  of  sale  reserv- 
ed is  therefore  of  no  consequence,  since  It 
was  necessarily  included  in  the  power  to 
revoke.(  The  reservation  of  the  power  to  re- 
voke did  not  operate  to  destroy,  or  in  any 
wise  restrict  the  effect  of  the  deed  as  a  pres- 
ent conveyance  of  a  future  vested  Interest- 
It  merely  afforded  the  means  whereby  such 
vested  future  estate  could  be  defeated  and 
divested  before  It  ripened  into  an  estate  in 
possession.^  In  Nichols  v.  Emery,  supra,  the 
same  point  was  urged,  and  the  court  said: 
"Nor  did  the  fact  that  tbe  settlor  reserved 
the  power  to  revoke  the  trust  operate  to  de- 
stroy It  or  change  Its  character.   He  had 
the  right  to  make  the  reservation,    •    •  • 
but  the  tmst  remained  operative  and  absolute 
until  the  light  was  exercised  in  the  pr<q}er 
moda"   The   court  there  used   tbe  word 
"trust"  as  a  convenient  designation  of  the  in- 
strument creating  it  for  the  deed  of  trust 
made  no  disposition  of  the  property  other 
than  in  trust   That  decision  Is  decisive  of 
the  present  case  on  this  point. 

Another  argument  presented  in  favor  of  tlie 
proposition  that  this  deed  is  testam^tary  In 
nature  is  founded  upon  the  circumstance  that 
the  dlspodtlon  which  the  grantor  thereby 
made  of  the  property  conveyed  was  substan- 
tially the  same  as  she  might  have  made  by  a 
will,  so  far  as  her  enjoyment  of  Qie  property 
and  her  control  ov»  the  fee  is  concerned. 
This  circumstance  does  not  determine  the  ef- 
fect of  the  deed  and  has  but  little  bearing  on 
the  question.  (An  instrument  is  declared  to 
be  testamentary  in  nature  only  when,  and  be- 
cause, it  appears  from  its  terms  that  tbe  in- 
tention of  the  maker  thereof  was  that  it 
should  not  be  operative  as  a  conveyance  or 
disposition  of  tbe  property,  or  of  any  Intwest, 
present  or  future,  therein,  until  his  deatlii) 
This  Is  always  essential,  ^f  the  instrument, 
according  to  its  proper  legal  effect  under  the 
rules  of  conveyancing,  passes  at  the  time  of 
Its  execution  a  present  interest  or  title  In  the* 
property  to  a  third  person,  although  It  may 
be  only  an  interest  In  a  future  estate  and 
may  be  subject  to  defeat  on  the  happening  or 
nonoccurrence  of  a  future  event,  it  Is  a  pres- 
ent conveyance  and  not  a  will.)  We  do  not 
think  the  fact  that  if  the  grantor  had  not  at 
that  time  made  this  deed,  but  Instead  had 
made  her  will  giving  this  pr<^rty  to  the  re- 
spondent, she  would  then  have  continued  to 
oUoy  the  vrapetty  until  her  death,  in  ttie 
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same  manner  and  as  fully  aa  she  did  there- 
after oijoy  It  bj  reason  of  her  reservation  in 
tbe  deed  of  an  eetate  therein  dnrlng  her  lUe, 
«ou8titutes  a  reason  for  bcridlng  the  deed  to 
be  a  testamentary  dispoaltlOD.  Notwith- 
standing these  reserrationa  and  this  privily 
ot  enjoyment,  she  did  then,  in  fact  and  in 
law,  convey  to  the  grantee  the  future  estate 
which,  at  her  death,  became  an  estate  In  pos- 
session, to  said  grantee.  The  deed  was  not 
the  same,  in  effect,  as  a  wlU.  It  passed  a 
present  interest  in  the  remainder,  upon  the 
ct)Qtingency  that  the  grantor  should  not,  dur- 
ing her  life,  convey  to  another,  or  revoke  the 
deed.  The  will  would  have  had  no  such  ef- 
fect The  coDtingenclea  did  not  happoi; 
hmoe  the  estate  is  now  idiaoliitc. 
The  Judgment  is  affirmed. 

We  concur:  HlfiNSHAW,  J. ;  MBLVIN,  J.; 
LOBIGAN,  J.;  8L08S.  J.;  ANOfiLLOTTI.J. 


PACIFIC  SASH  &  DOOR  CO.  t.  ELDER- 
TON.    (L.  A  8227:) 
^Supreme  Court  of  California.   March  31,  1914. 
Rehearing  Denied  April  30,  1914.) 

1.  Mechanics*  Liens  (I  116*)— Funds  Sub- 
ject—Advanow  TO  CONTRACTOB. 

Mechanic's  lien  claimants,  who  have  not 
•erved  notices  to  withhold  any  money  from  the 
.contractor,  cannot  C(«npe1  the  owner  to  pIV 
them.  In  addition  to  the  3S-day  payment  of  26 
per  cent.,  amounts  of  prior  payments  earned 
by  the  contractor  on  or  before  completion,  bat 
advanced  to  him  by  the  owner  before  they  were 
due  under  the  contract. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  H  Dec.  Dig.  1 116.*] 

2.  APFEAI.  and  EBBOB  (I  1122*}— FiNDINQS 
OH  APPfiAL. 

The  Supreme  Court  cannot  make  findings 
of  fact  In  a  mechanic's  Uen  foreclosure. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4420;  Dec.  Dig.  {  1122.*] 

3.  MSCHANIOS'  LiBNB  (|  290*)— Pboceedingb 
— FlNDINOB— UATKBIALITT. 

Since  lien  claimants,  not  sraving  notice  on 
the  owner  to  withtiold  payment,  cannot  compel 
the  owner  to  pay  them.  In  addition  to  the  statu- 
tory 25  per  cent,  amonnts  of  prior  payments 
earned  by  the  contractor  but  advanced  hy  the 
owner  before  such  amounts  were  due  under  the 
contract  s  finding  against  defendant  owner's 
allegation  that  each  of  the  contract  payments 
was  made  wlten  it  was  payable  under  the  ctm- 
tract  may  be  disregardsa  as  Immaterial. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  BOl-OSTlDec.  Dig.  {  290.*] 

In  Bank.  Appeal  tnm  Superior  Court,  XiOb 
AngeleB  Gonnty;  N.  P.  Conr^,  Judge. 

Actton  by  the  Padflo  Sash  &  Dow  Com* 
pany  asatnst  W.  G.  Elderton.  From  a  ivOg' 
ment  Cor  plaintiff  and  an  order  denylxig  a 
new  trial,  defendant  appeals.  Judgment  re* 
▼eraed,  and  order  rereraed,  and  new  trial  or- 
dered npon  certain  issuer  and  affirmed  as  to 
the  other  issues. 

Sllnt,  Gray  &  Barlcer,  of  Los  Angeles,  for 
sjwellant  G.  C.  I>e  Garmo,  of  Loa  Angeles, 
for  re^Modent  Fadflc  Sash  ft  Door  Co.  M. 


P.  Hopkins,  of  Los  Angeles,  for  cross-com- 
plainants and  respondent  Schweitzer  &  But- 
ton, H.  S.  G.  McCartney,  Jc^  F.  Poole,  and 
RoUln  Kema,  all  of  Los  Angeiaa,  for  other  re-* 
spondents. 

SLOSS,  J.  A  number  of  actions  for  the 
foreclosure  of  mechanics'  liens  having  been 
consolidated,  a  Judgment  of  foreclosure  was 
entered.  The  defendant  Elderton,  owner  of 
the  land  and  bnildlng  Involved,  appeals  from 
the  Judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  Tbe  contract  was 
made,  and  the  building  erected,  prior  to  the 
amendments  of  UMl  to  the  Code  sections  gov- 
erning mei^anics'  Meaa,  and  the  qnestions 
presented  must  therefore  be  decided  accord- 
ing to  the  law  in  force  at  the  time  ot  the 
transactionB  giving  rlae  to  thiB  controveray. 

EldOTton,  aa  owner,  made  a  contract  with' 
one  Baffdl,  as  contractor,  fbr  Uie  oonstraction 
of  a  building,  irtiidi  was  ther^ifter  duly 
completed.  TbB  contract  price  was  ^9,800, 
payable  In  installments.  Six  progress  pay- 
ments of  11,000  eadh  were  provided  for,  then 
a  completion  payment  of  96,225,  and  finally 
a  payment  of  94,075,  or  28  per  cent  ot  the 
total  contract  price,  85  days  after  the  bnlld- 
ing  should  be  conpleted  and  accepted.  The 
contract  nmiplled  in  all  respects  with  the 
Code  requirements  for  the  making  and  filing 
of  a  valid  Imilding  oontnct 

Hie  datans  of  the  vftrioos  plaintiffs  in 
the  consolidated  actions  aggregated  f9,- 
128JtO.  The  defendant  Elderton  answered, 
alleging  that  he  had  paid  the  contractor 
at  the  times  when  they  were  payable, 
respeetlTely,  the  first  eewm  installments  ot 
the  contract  price,  including  the  completion 
payment  of  96|225,  and  that  he  held  the 
amount  the  final  payment  94,076,  in  his 
hands,  applicable  to  Oie  payment  of  How.  In 
his  answer  he  offered  to  pay  said  sum  of 
$4,076  Into  court  for  distribution  among  such 
persons  as  migbt  be  detecmined  to  be  entitled 
thereto.  The  court  found  Uwt  the  owner  had 
paid  to  the  contractor  pursuant  to  the  terms 
of  the  contract  only  ^0,226  instead  of  912,- 
225,  as  stated  in  the  answer),  and  that  96.076 
remained  unpaid  and  applicable  to  tbe  Uens 
of  tlie  plalntlfbL  It  found  fiirther  that  It  was 
not  true  that  all  payments  had  been  made 
when  due.  Judgment  was  rendered  accord- 
ingly. 

The  various  plalntMs  filed,  within  the 
proper  time  after  tbe  filing  of  notice  of  com- 
pletion, Oietr  claims  of  lien  in  regular  form. 
It  was  stipulated  that  "no  notice  under  sec- 
tion 11S4  of  the  Code  of  ClvU  Procedure 
*  *  *  was  ever  served  on  the  owner  of 
said  premises  by  any  lien  claimant  requiring 
said  owner  to  withhold  any  money  from  tiie 
contractor."  That  the  varloiu  plaintiffs  had 
fnmislied  labor  and  material  to  tbe  amounts 
claimed  by  them  was  not;  and  Is  not  now,  in 
controversy. 
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It  tna  Jdkown  beyimd  dUomte  that,  at  the 
ttzne  of  tbe  flllncr  of  the  various  UenB,  the 
ctmtractor  had  been  paid  by  the  owner  all 
'of  the  progress  payments,  including  the  com- 
pletion payment  of  $6,225.  All  tiiat  Uien 
remained  dn^  as  be.tween  the  owner  and 
the  contractor,  vaa  the  35-day  payment  of 
25  per  cent.  There  was,  however,  evidence 
tending  to  prove  that,  on  two  or  three  occa- 
sions during  the  progress  of  the  work,  the 
owner  had  made  to  the  contractor  advances 
aggr^ating  $2,000,  before  the  amounts  so  ad- 
vanced were  payable  under  the  contract. 
Such  amounts  were  then  deducted  out  of  the 
succeeding  payments  as  they  became  due. 

The  question  of  law  to  be  decided  is  wheth- 
er lien  claimants,  who  have  not  served  notices 
to  withhold,  may,  in  case  of  a  valid  contract, 
compel  the  owner  to  pay  them,  in  addition  to 
the  25  per  cent,  amounts  of  prior  payments 
actually  earned  by  the  contractor  on  or  be- 
fore completion,  but  advanced  by  the  owner 
before  the  date  when  such  payments  were  due 
under  the  contract  The  question  is  not  a 
new  one  in  this  court  In  Sweeney  v.  Meyer, 
124  Cal.  512,  67  Pac.  479,  the  court  held 
against  the  contention  made  by  the  appellant 
here,  viz.,  that,  as  the  only  fund  available 
to  the  lien  claimant  who  has  served  no  notice 
Is  the  35-day  payment  of  25  per  cent,  such 
claimant  Is  not  affected  by,  and  cannot  take 
advantage  of,  the  fact  that  other  payments 
were  prematurely  made.  The  provision  of 
section  1184  that  "no  payment  made  prior  to 
the  time  when  the  same  Is  due,  under  the 
terms  and  conditions  of  the  contract,  shall  be 
valid  for  the  purpose  of  defeating,  diminish- 
ing, or  discharging  any  lien  in  favor  of  any 
person  except  the  contractor,  but  as  to  such 
lien  such  payment  shall  be  deemed  as  If  not 
made,  and  shall  be  applicable  to  such  liens," 
was  quoted,  and  it  was  said  that  this  provi- 
sion 'is  not  made  dependent  upon  the  ^vlng 
or  the  failure  to  give  notice."  Sweeney  v. 
Meyer  was  decided  in  department  2,  and  a 
petition  for  a  hearing  in  bank  was  denied; 
the  Chief  Justice  dissenting.  In  6anabl  v. 
Weir,  130  Gal.  237,  62  Pac.  512,  which  follow- 
ed sbOTtly  after,  the  same  conclusion  was 
announced  by  departmrat  1  of  this  court 

The  question  was  again  under  consideration 
In  Valley  Lumber  Co.  v.  Struck,  146  Oal. 
266,  80  Pac.  406.  In  this  case  the  contract 
provided  that  a  certain  sum  should  be  paid 
when  the  building  was  completed  and  accept- 
ed by  the  architect  The  payment  was  made 
upon  the  oompletlon  of  the  bnildixig,  but  two 
days  before  the  acceptance  by  the  architect 
Upon  the  first  snbmiselon  of  the  case,  which 
was  In  bank,  a  Judgment  boldlnc  the  ownw 
liable  to  Uok  claimants  for  such  payment 
(which  was  treated  u  premature)  was  af- 
firmed on  the  authority  of  Sweeney  r.  Meyer, 
124  OaL  612,  67  Pac.  479.  The  opinion,  pre- 
pared hy  Mr.  Justice  Shaw,  was  concnrred 
In  by  four  members  of  the  court  The  Chief 
Justice  dissented,  flllqg  an  opinion  In  whidi 


he  gave  Ms  reasoni  for  «iiiiiirtBy  tba  dedstoD 
In  Swewiey  v.  M«yer  eironeooa.  Mr.  Justice 
Angellottl  dissented  on  anotlwr  ground,  but 
added  the  statemoit  tiiat  If  the  question  had 
been  new,  he  would  have  agreed  with  tbe 
views  of  tile  Chief  Justtea  A  r^eaiing  was 
granted,  and  the  appeal  again  came  before 
the  court  in  bank.   On  the  second  submia- 
Edon,  the  Judgment  was  reversed;  a  majority 
of  the  court  taking  the  posltlbn  that  es  tbe 
clause  requiring  approval  by  the  architect 
was  for  the  ben^t  of  the  owner  solely,  it 
might  be  waived  by  him.  and  a  payment  made 
in  advance  of  such  api^vval  was  not  to  be 
regarded  as  premature,  so  far  as  the  plaln- 
tlfCs  rights  were  concerned.   It  thus  became 
unnecessary  to  decide  the  question  of  the  ef- 
fect of  a  premature  payment,  if  one  had  been 
made.    Mr.  Justice  Shaw  concurred,  taktngr 
the  position  that  the  payment  was  premature, 
but  that  for  the  reasons  stated  in  tiie  dis- 
senting opinion  of  the  Chief  Justice  on  the 
former  submission,  the  r^hts  of  thS  lien 
claimants  were  not  affected  by  such  payment 
In  this  opinion  the  Chief  Justice  concurred, 
and  Mr.  Justice  Angellottl  concurred  in  a 
separate  opinion  in  which  he,  for  like  rea- 
sons, expressed  the  view  that  Sweeney  v. 
Meyer  should  be  overruled. 

In  view  of  the  Judicial  history  Just  recited, 
the  question  of  law  here  presented  cannot  be 
said  to  be  finally  settled  by  our  decisions.  It* 
Is  true  that  the  contention  of  tbe  respondents 
has  been  twice  upheld  in  department  But 
at  a  later  date,  a  bank  decision  to  the  same 
effect  was  set  aside.  Upon  resubmission 
the  appeal  was  disposed  of  upon  other 
grounds.  While  the  majority  of  the  court 
expressed  no  view,  one  way  or  the  other,  on 
the  question  which  they  had  before  decided, 
three  Justices  deliberately  declared  opinions 
in  opposition  to  the  doctrine  of  Sweeney  v. 
Meyer.  Taking  all  the  cases  togethiir,  the 
court  has  not  committed  itself  to  any  definite 
course  of  decision,  and  we  feel  tliat  we  are 
not  now  precluded  from  considering  the  ques- 
tion anew  on  its  merits. 

[1]  We  are  satisfied,  npon  re-examinatlon, 
that  the  contention  of  the  appellants  should 
be  upheld  and  the  case  of  Sweeney  v.  Meyer 
overruled.  The  reasons  for  this  conclusion 
cannot  be  better  stated  than  In  the  following 
quotations  from  the  dissenting  opinion  of  the 
Chief  Justice  on  the  first  submission  of 
Vall^  Lumber  Co.  Struck:  "By  the  me- 
chanics* lien  law  the  owner  and  contnctor 
are  authorized  to  stipulate  for  the  paymmt 
of  three-fburths  of  the  contraet  price  of  a 
building  by  installmraitB  to  become  due,  at 
their  option,  at  or  before  its  oompleti<m,. 
but  no  notice  of  Hen  can  be  recorded  until 
after  the  completion,  and  consequently  no 
lioi  can  be  acquired  upon  tbB  building  by 
merely  xeoordins  jwtloe  for  any  greater 
portion  of  the  contract  price  fiuui  Qie  85  per 
cent,  which  must  be  made  payable  not  less 
than  86  days  after  completion,  unless  the 
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owner  and  otmtractor  Tolnntarlly  agree  that 
a  larger  proportion  may  be  retained  nntil 
after  the  time  when  the  lien  notices  may  be 
recorded.  But  the  law  alao  provldea  for 
personal  and  actual  notice  to  the  owner  by  a 
laborer  or  materialman  of  his  claim  at  or 
at  any  time  after  the  time  it  accrues,  Irre- 
•pectlTe  of  the  completion  of  the  buUdlmc, 
and  this  notice  operates  as  a  gamlshment 
to  intercept  the  payment  of  any  installment 
of  the  contract  price  not  then  dne  by  the 
terms  of  the  contract,  compelling  the  owner 
to  withhold  a  sofflcient  sam  to  answer  such 
claim  and  coats.  Upon  dne  service  of  such 
notice,  the  owner  becomes  liable  to  the  ex- 
tmt  of  all  money  to  become  dne  upon  the 
coDtract,  and.  In  the  event  that  a  notice  of 
lien  is  afterward  duly  recorded  by  the  claim- 
ant, bis  building  is  subjected  to  a  lien  as 
security  for  the  Just  amount  of  the  claim, 
and  that  notwithstanding  he  may  have  made 
a  premature  payment  upon  the  contract  price 
before  the  receipt  of  notice.  But  this  Is  as 
&r  as  the  statute  goes.  It  does  not  make 
the  premature  payment  of  an  Intermediate 
Installment  of  the  contract  price  Invalid  as 
to  all  materialmen,  laborers,  etc.,  but  only 
when  the  effect  of  allowing  Its  validity  would 
be  to  defeat,  diminish,  or  discharge  a  Hen, 
in  favor  of  persons  other  than  the  contractor. 
80  that,  if  it  is  an  essential  condition  pre- 
requisite to  the  creation  of  a  lien  upon  the 
bnlldlng  for  any  portion  of  a  particular  in- 
stallment of  the  contract  price  that  written 
notice  of  the  claim  should  be  served  upon 
the  owner  before  payment  is  due,  If  do  sudi 
BOtice  is  served,  a  premature  payment  of  such 
InstaUment  does  not  defeat,  diminish,  or  dis- 
charge the  lien;  there  is  no  lien  to  defeat 
or  impair ;  and  the  -failnre  of  the  security 
Is  doe,  not  to  the  fault  of  the  owner,  but 
to  the  default  of  the  claimant  who  has 
omitted  to  take  the  step  made  essential  by 
the  statute  for  the  acquisition  of  a  lien. 
His  lien  has  not  been  discharged  or  defeat- 
ed or  diminished  by  the  premature  payment, 
because  It  has  never  come  into  existence.  If 
I  payment  Is  due  on  the  19th,  and  a  material- 
man desires,  for  his  better  security,  to  have 
it  withheld  by  the  owner,  he  must  give  notice 
of  his  claim  before  the  19th,  or  the  owner 
nay  make  the  payment  with  perfect  assur- 
ance that  he  will  not  have  to  pay  again  on 
account  ot  the  materialman's  claim,  as  the 
lattn  well  knows.  But,  If  he  with  tills 
knowledge  ondts  to  give  the  notice  [the  pres- 
et case],  what  right,  then,  has  be  to  com- 
plain that  payment  was  made  on  the  ITtfa? 
He  la  no  worse  off  than  he  would  have  been 
If  it  had  not  been  made  tlU  the  19th.  His 
notice  of  Uen,  mibsequently  filed,  attaches 
to  the  last  payment  due  8S  days  after  com- 
pletion of  the  building;  but  according  to  the 
intent,  no  less  than  the  langtiage  of  the  stat- 
Qte,  It  does  not  attach  to  any  previous  in- 
stallment not  garnished  by  actual  notice  be- 
fore  it  fell  due.  The  dedalon  In  Sweeney  v. 
''^rer,  reanlted,  in  my  opinion,  from  the  as- 


sumption that  the  provisions  of  the  statute 
as  to  notice  to  the  owner  and  Invalidity  of 
premature  payments  are  separate  and  inde- 
pendent. They  are,  Indeed,  separate,  as  every  ' 
clause  of  every  statute  is  necessarily  separate 
from  other  clauses;  but  that  they  are  in- 
dependent I  cannot  admit  They  are  related 
parts  of  one  general  schema  designed  to  be 
complete  and  harmonious,  operating  for  the 
protection  of  laborers,  mechanics,  and  ma- 
terialmen, without  injustice  to  owners  of 
property.  Upon  each  class  a  duly  Is  impos- 
ed, and  the  performance  of  this  duty  is  the 
condition  of  enjoying  the  rights  conferred. 
To  intercept  a  payment  and  secure  a  lieu, 
notice  of  the  claim  must  be  served  before  the 
payment  Is  dne.  To  give  the  amplest  op- 
portunity for  service  of  notice,  the  owner 
must  make  no  payment  until  it  Is  due  ac- 
cording to  the  terms  of  his  recorded  con- 
tract If  be  makes  a  premature  payment, 
he  does  it  at  the  risk  of  having  to  {lay  twice ; 
but  he  incurs  this  liability  only  in  case  of  a 
timely  notice.  If  no  notice  la  given  there  is 
no  lien,  and  to  hold  the  payment  valid  harms 
no  one." 

We  have  nothing  to  add  to  the  for^iing 
discnsslcm  except  the  observation  that  the 
construction  here  adopted  preserves  to  lien 
daimants  who  have  not  served  notices  to 
withhold  the  entire  fund  upon  which,  under 
the  law  and  the  terms  of  the  contract,  tlwy 
were  entitled  to  rely.  On  the  other  hand,, 
the  rule  laid  down  In  Sweeney  v.  Meyer  Im- 
poses upon  the  owner,  for  the  benefit  of  the 
lien  claimants,  a  penalty  for  an  act  which 
has  no  sabetantlal  relation  to  any  right  of 
such  claimants.  They  vonld  not  have  been 
entltied  to  share  In  any  portion  of  the  prog- 
ress payments.  If  these  payments  bad  been 
made  afta  they  fell  due.  They  were  there- 
fore not  injured  In  any  way  by  a  premature 
paymmt.  "TbA  law  nmat  be  construed 
against  the  exaction  of  the  penalty,  If  In  rea- 
son It  can  be."  West  Ooast  L.  Go.  t.  Knapp, 
122  Oal.  81,  64  Pac.  6S4;  Hampton  v.  GhrlS' 
tenson,  148  GaL  720,  84  Fac.  200. 

It  follows  that  tbe  Judgment  cannot  stand. 
We  are  asked  by  appellant  to  direct  the 
court  below  t&  enter  a  Judgment  in  accord- 
ance wiUi  tbe  views  here  expressed.  But 
this  cannot  be  done  In  the  present  state  of 
the  findings.  TbB  trial  court  has  found 
that  only  f  10,22S  has  been  paid  to  the  con- 
tractor, and  that  $6,075  remains  unpaid  and 
Is  the  hands  of  the  owner.  This  finding  la 
baaed  on  the  erroneous  view  ttiat  the  owner 
Is  not  entitled  to  credit  for  the  f2,000  pre- 
maturely paid. 

[2]  But,  elnoe  this  conrt  has  no  power  on 
appeal  to  make  findings  of  Act,  a  Judgmrat 
that  tbe  lien  claimants  are  entitled  to  share 
in  a  balance  of  f4,0re  only  would  not  be 
sustained  by  the  findings.  Tbe  error  of  law 
must  be  corrected  by  forOier  proceedings, 
leading  to  tbe  making  in  the  conrt  below  ot 
findings  upon  vrtildi  a  proper  Judgment  can 
be  entered. 
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[3]  The  finding  against  the  truth  of  the 
defondanf  8  averment  that  "each  of  the  pay- 
ments provided  for  •  •  *  was  made 
*  *  *  at  the  time  when  the  same  was 
made  payable  by  the  terms  of  said  contract" 
may,  under  the  legal  conclnslons  hereinabove 
expressed,  be  disregarded  as  Immaterial. 

There  will  be  no  occasion  for  a  new  trial 
of  the  Issues  which  are  not  now  In  contro- 
versy. 

The  order  denjing  a  new  trial  Is  reversed, 
and  a  new  trial  ordered,  with  respect  to  the 
issues  raised  by  defendant  Klderton'a  alle- 
gations of  the  amounts  paid  by  him  to  the 
contractor,  and  the  amount  of  the  contract 
price  remaining  In  his  hands.  In  all  other 
respects  said  order  is  affirmed.  The  Judg- 
ment is  reversed. 

We  concur:  ANGBLLOTTI,  J.;  LORI- 
GAN,  J.;  SHAW,  J.;  MSaiVIN,  J.;  HEN- 
SHAW,  J. 


WILSON  V.  UNION  IRON  WORKS  DRY 

DOCK  00.   (S.  F.  6372.) 
<Snpreme  Court  of  CBlifomia.   March  30,  1014. 
Rehearing  Denied  April  20,  1014.) 

1.  APFEAL  AND   BKEOB  (|  847*)— NOTICB  OF 
AFFBAXr-DiaOBIFTZOH  OT  JUDOMBRT— JUDO- 

HENT  or  Nonsuit. 

Under  Code  Civ.  Proc.  I  S81,  providing  that 
an  action  may  be  dismissed,  or  a  jadgment  of 
noDsait  entered,  where  plaintiff  fails  to  prove 
a  sufficient  case,  and  that  such  dismissal  must 
be  made  by  orders  entered  upon  the  minutes, 
where  the  court  granted  a  nonsuit  at  the  cloBe 
of  defendant's  evidence,  and  the  jadgment  was 
in  fact  rendered  on  January  18th,  but  was 
not  entered  in  the  minutes  until  February  10th, 
a  notice  of  appeal  "from  the  judgment  of  non- 
suit and  dismissal  •  •  •  entered  •  •  • 
on  the  18tb  day  of  January"  was  sufficient,  as 
the  entry  in  the  minutes  was  a  "judgment  of 
noDSoit,  and  the  giving  of  an  incorrect  date 
-did  not  invalidate  ' the  appeal,  where  it  clearly 
appeared  that  but  one  judgment  was  ever  en- 
tered. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1807-1809;  DecTDig.  1 
847.*I 

2,  Whabves  a  21*)— Dbt  Dock— Defect  in 
Steaiieb  Ganopunk. 

The  proprietor  of  a  dry  dock  maintained 
for  the  use  of  vessels  needing  painting  or  re- 
pairs, as  a  part  of  whose  business  gangplanks 
were  kept  to  put  out  to  vessels  docked  there 
to  enable  those  on  board  to  Leave  the  vessel, 
owed  to  aU  persona  lawfally  and  properly  <m 
board  inch  a  vessel,  and  wiahing  to  leave  it, 
the  duty  of  exerciring  reasonable  and  ordinary 
care,  if  not  the  utmost  care  or  diligence  requir- 
ed of  carriers,  to  provide  a  safe  and  sound 
gangplank  and  such  snpports  or  props  as  were 
necessary  on  account  of  the  weakness  of  the 
plaob  or  the  length  of  the  span  from  the  dock 
to  the  ship. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
CenL  Dig.  H  44-40 ;  Dec  Dig.  {  21.*] 

8.  WHABVE8  <|  21*)— Dbt  Dock- Dsncr  in 
Steaukb  Ganoplank. 

A  United  States  costoms  Inspector  who 
boarded  a  ship  on  its  way  to  a  dry  dock  In  the 
course  of  his  duties  to  prevent  passengers  from 
leaving  without  being  searched  for  dutiable  prop- 
erty was  one  of  the  persons  for  whose  use  the 


gangplank  was  put  ont  to  the  ship  by  the  pro- 

firietor  of  the  d^  dock,  and  sudi  proprietor  was 
[able  for  his  Injuries  caused  by  the  gangplank 

breaking. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Cent.  Dig.  IS  44--49 ;   Dec.  Dig.  i  21.*} 

4.  Whabtes  (I  21*)— Dbt  Dock— Dbvect  iir 

Steaiceb  Ganqflank. 

A  proprietor  ot  a  dry  dodi  was  liable  tor 
injuries  caused  by  a  gangplank  pat  out  to  a 
steamer  breaking,  though  tne  officers  and  men 
of  the  steamer  fastened  it  at  the  ship  end,  where 
there  was  no  defect  in  such  fastsninga;  tlM 
break  resultiBg  from  the  condition  of  the  atxinc- 
ers  and  the  absence  of  props. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Gent.  Dig.  H  44r49;  Dec.  Dig.  |  21.*] 

fi.  Whabves  (S  21*)— Dbt  Dock- X^liobnck 
-Evidence— N  otice. 

Notice  on  Uie  part  of  the  serrants  of  a  dry 
dock  proprietor  of  the  weak  condition  of  a  sanv- 
plank  might  be  inferred  from  the  foct  that  on 
previous  occaaions  it  had  been  ^ored  up  when 
in  use. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Cent  Dig.  H  44-40;  Dec.  Dig.  |  21.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
George  A.  Sturtevant,  Judge. 

Action  by  Joseph  P.  Wilson  against  the  Un- 
ion Iron  Works  Dry  Dock  Company.  Prom  a 
judgment  of  nonsait,  ptalntlfl  appeals.  Re- 
versed. 

Metson,  Drew  &  Mackenzie,  of  San  Fran- 
cisco, and  Reed,  Black  &  Reed,  of  Oakland. 
(Horatio  AUlng,  of  San  Francisco,  of  counsel), 
for  appellant  Wilson  ft  Wilson,  ot  San 
Francisco,  for  respondent 

SHAW,  J.  The  plaintifr  sued  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  defendant's  negligence. 
At  the  close  of  the  evidence  for  the  plalntlif 
the  court,  on  defendant's  motion,  granted  a 
nonsuit   The  plaintiff  appeals. 

[1]  The  respondent  objects  to  the  c<Hisld- 
oration  of  the  appeal  on  the  ground  that  It 
was  taken  from  the  ruling  granting  the  non- 
Bult,  and  not  from  the  final  judgment  The 
notice  of  appeal  states  that  the  plaintiff  ap- 
peals "from  the  Judgment  of  nonsuit  and 
dismissal  therein  entered  In  said  superior 
coart  on  the  18th  day  of  January,  1012." 
The  Judgment  vras  in  fact  rendered  on  that 
date.  This  appears  from  the  reporter's  tran> 
script  of  the  proceedings  on  the  trial,  but 
not  in  the  judgment  roll.  The  Judgment  of 
nonsuit  or  dismissal  as  entered  by  the  clerk 
in  the  minutes,  as  required  by  section  581, 
Code  of  Civil  Procedure,  was  not  made  until 
February  10,  1012.  It  Is  this  discrepancy 
upon  which  the  respondent  relies.  There  is 
no  merit  In  the  objection.  The  entry  in  the 
minutes  under  date  of  February  10, 1012,  was 
a  Judgment  of  nonsuit.  Code  Civ.  Proc.  } 
581 ;  Matthal  v.  Kennedy,  148  CaL  600,  84 
Pac  37.  The  notice  of  appeal  incorrectly 
gives  the  date  of  the  entry  of  the  Judgment 
appealed  from.  This  defect,  however,  does 
not  Invalidate  the  appeal,  since  it  clearly  ap- 


*Fer  othw  eases  sm  sun*  topte  sad  saetlaa  NUUBBR  in  Dec  Dig.  *  Am.  Dig.  Key-Mo.  SerlM  *  Rap'r  Indezea 

Digitized  by  Google 


WXLSON  T.  UNION  IRON  WOBKS  DEY  DOCK  CO. 


251 


pears  that  bot  one  such  Jndgmeot  was  ever 
entered  In  the  case.  Foss  v.  Johnstone,  168 
CaL  123,  UO  Pac.  294;  Swasey  t.  Adair,  83 
CaL  137,  23  Pac  284 ;  Weyl  v.  Sonoma,  etc., 
Ca,  69  CaL  204,  10  Pac.  510;  Anderson  t. 
Gofl,  72  OaL  66,  13  Pac.  73,  1  Am.  St  Rep. 
34 ;  Mitchell  T.  Gray,  8  CaL  App.  424,  97  Pac. 
160;  Larsra  t.  Larson,  IB  Cal.  App.  680, 116 
Paa  S40. 

The  p'a*nt1ff  was  In  the  act  ot  disembark- 
ing from  tlie  steamer  tUongolla,  over  a  gang- 
plank famished  for  that  purpose  by  defend- 
ant when,  by  reason  of  die  unsafe  condition 
or  weak  eonatractton  of  said  gangplank,  It 
gave  way  In  the  middle,  causing  the  plaln- 
dff  and  others  who  were  also  disembarking 
to  fall  some  16  w  20  feet  to  the  bottom  of 
defendant's  dry  dock.  The  plaintiff  was 
aererely  InJored  by  the  UlU.  The  court  be- 
low appears  to  bare  directed  the  nonsuit 
upon  the  theory  that  under  th^  drcum- 
Btances  of  the  case,  the  defendant  owed  no 
duty  to  the  plaintiff  to  provide  a  sound  and 
safe  gangplank  upon  which  he  could  leave 
fbB  vessel,  or  to  put  the  gangplank  in  use  in 
a  aafe  and  sound  condition. 

[1. 1]  Xbe  plaintiff  was  a  United  SUtes  in- 
apectw  of  cnstcnns  at  the  port  of  San  ITran- 
dsco.  On  the  morning  of  the  accident  he 
was  detailed  to  duty  in  ccmneetion  with  tiie 
steamer  MongoUa.  His  duty  was  to  board 
the  ship  at  Pier  44,  stay  on  board  until  It 
reached  the  defendant's  dry  dock,  and, 
when  the  gangplank  was  made  Aist  at  the 
dry  dock  to  enable  persons  to  leave 
tile  venel  there,  to  go  down  first  and  al- 
low no  one  to  precede  him,  so  that  other 
custom  house  officers  who  were  to  be  there 
awaiting  his  arrival,  and  who  would  be 
standing  at  the  foot  of  the  gangplank,  could 
go  aboard  Immediately  and  search  every  one 
on  board  for  dutiable  articles  before  allow- 
ing sudi  persons  to  leave  the  sh^  ^nie 
plaintiff  went  aboard  as  ordered  and  reached 
tbe  dry  dock.  Five  custom  house  searchers 
in  aniform  were  at  the  dock  awaiting  the 
arriral  of  the  steamer  tn  order  to  go  aboard 
there  and  make  the  required  search.  When 
the  gangplank  In  question  was  taken  In  and 
lashed  to  the  vessel  at  the  dry  dock  to  al- 
low people  on  board  to  go  ashore,  the  plain- ! 
tiff  went  upon  It,  followed  by  a  number  of  I 
other  persons,  and  had  proceeded  about  half 
way  to  the  end  of  It  when  It  broke  and  pre- 
cipitated all  those  upon  it  to  the  bottom  of 
the  dock.  The  Mongolia  was  taken  to  the  dry 
dodt  to  have  her  bottom  painted.  The  gang- 
plank was  one  of  those  provided  by  the  de- 
fendant at  Its  dry  dock  for  use  when  steam- 
ers were  docked  there.  Preparatory  to  that 
occasion  It  had  been  rolled  forward  upon  the 
dodt  by  tbe  defendant's  employes  to  be  ready 
wbea  the  Mongolia  arrived.  The  work  of 
placing  it  for  use  was  performed  by  the  em- 
ployte  of  the  steamer  on  board  and  by  the 
employte  of  the  Pendant  on  the  dock  in 
eoQjunctloiLi  those  on  the  steanm  attending 


to  Its  lashings  at  die  steamer  end,  and  those 
of  the  defendant  to  the  placing  of  it  In  posi- 
tion at  the  dock  end.  After  It  was  lashed  and 
properly  placed,  some  one  of  defendant's  em- 
ployes engaged  In  the  work  on  the  dock  called 
out  "All  right;"  whereupon  the  plaintiff  and 
others  walked  out  upon  It  as  above  stated.  In 
using  this  gangplank  previously  It  was  usually 
shored  up  with  props  beneath,  midway  of  its 
length ;  but  on  this  ooaslon  it  was  not  shor- 
ed. There  was  evidence  to  the  effect  that 
tbe  Btrlugers  of  the  gangplank  were  old,  in 
bad  condition,  and  somewhat  decayed,  and 
that  this  was  the  cause  of  the  acddeut  The 
evidence  also  tended  to  show  that  tbe  de- 
fendant  maintained  this  dry  dock  for  the 
use  of  vessels  whidi  needed  painting  or  re- 
pairs, and  that  as  a  part  of  defoidant's  bust 
nbsa  it  kept  tills  end  other  gai^lanks  to  put 
out  to  vessds  wben  they  were  dodmd  in  ordw 
that  those  on  board  might  leave  the  vessel 
by  that  means,  and  also  that  In  the  usual 
oonrse  of  business,  when  a  vessel  ugaged  In 
foreign  trade,  as  was  the  Mongolia,  was  dock- 
ed there,  it  wtmld  be  aceompanled  by  custom 
house  officers,  as  in  this  case,  to  search  per- 
sons aboard  and  prevent  the  taking  ashore 
of  dutiable  pnq>arty. 

Under  tbsse  drcumstences.  It  la  dear  that 
the  defendant  owed  to  all  peraona  lawfully  y- 
and  pr<^»erly  on  board  sodti  vessel  on  arrival 
at  tbe  dock,  and -there  wishing  to  leave  it 
tbe  duty  ot  providing  a  safe  and  sound  gang- 
plank for  their  na&  These  gangplaiika  were 
provided  by  the  defendant,  and  were  kept 
by  it  for  the  purpose  for  which  this  ono  was 
used  on  this  occasion,  and  as  a  regular  jHurt 
of  its  business.  Peoide  were  expected  to 
walk  over  it  from  the  ship  to  tbe  doclf.  For 
their  safety,  a  sound  gangplank  was  reQuired, 
with  props  tberetor,  if  such  were  necessary 
on  aoconnt  ot  the  weakness  of  the  plank  or 
the  Ungth  of  the  span  from  the  dock  to  the 
^p.  It  was  therefore  Incumbent  upon  tbe 
defendant  to  use  at  least  ordinary  care  to 
provide  sound  gangplanks  and  see  that  tbey 
were  properly  shored.  It  Is  not  necessary, 
here  to  determine  whether  It  was,  to  that 
extent  a  carrier  of  passengers,  and  bound 
as  such  to  use  the  utmost  care  and  diligence 
for  their  safe  carriage  as  provided  In  section 
2114  of  tbe  Civil  Code.  It  was,  at  all  events, 
bound  to  exercise  reasonable  and  ordinary 
care  for  the  safe  carriage  of  those  whom  It  ' 
had  reason  to  expect  would  avail  themselves 
of  that  means  of  leaving  the  vesseL 

The  plaintiff  stood  In  a  relation  to  the  de- 
fendant which  made  this  duty  owing  to  him. 


He  was  aboard  the  vessel  and  left  it  over 
this  gangplank  in  the  performance  of  his  duty 
— a  duty  which  was  usually  performed  by 
custom  house  officers  In  such  cases,  and  of 
which  It  is  to  be  inferred  the  defendant  had 
notice.  He  was  therefore  one  of  the  persons 
for  whose  use  this  gangplank  was  provided. 
We  do  not  mean  to  say  that  tbe  defendant 
would  be  absolved  from  liability  U  tbe  plaln- 
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tUf  bad  been  casuUy  aboard  the  Teasel  aa  a 
mere  vlsltcdr.  Tbe  qa«Alon  Is  not  involved, 
and  it  la  not  necessary  to  decide  it. 

[4]  The  tact  that  tbe  officers  and  men  of 
tbe  Teasd  took  charge  and  bandied  tbe  ship 
end  of  tbe  gangpIanlE  does  not  change  or  af- 
fect the  du^  of  the  defendant  In  the  matter. 
There  was  no  defect  In  the  fastenings  at  the 
ship  end.  The  evidence  Justified  the  ctrndu- 
dcm  that  tbe  fall  was  cansed  by  the  weak 
condition  of  tbe  stringers  composbig  Qie  gang- 
plank and  tbe  failure  to  shore  it  np,  both  of 
wblcb  were  nnder  the  control  and  charge  of 
tbe  defendant 

[6]  There  Is  no  direct  oTldoice  that  the  de- 
fendant's servants  were  aware  of  this  weak 
condltlfm  of  tbe  i^ank;  bnt  the  jory  might 
well  bave  inferred  that  they  had  audi  notice 
flrom  the  fact  tbat  on  prerlons  occasions  this 
gangplank  bad  been  shored  up  when  in  such 
use.  We  do  not  mean  to  say  Qtat  under 
circvm^tances  proof  of  muh  notice  devolved 
upon  tfw  ^aintlff,  or  that  tbe  maxim  res  ipsa 
loqoltnr  does  not  apply. 

The  decisions  In  Gmndel  v,  umon  Irm 
Works.  141  GaL  666,  75  Pae.  U4;  Pennebak- 
er  T.  San  Joaqnln.  etc..  Co.,  1S8  OaL  679,  112 
Paa  469,  31  L.  B.  A.  (N.  &)  1099,  1.S9  Am. 
St  Rap.  202,  and  Means  v.  S.  O.  Ry.  Co.,  144 
Gal.  478,  77  Pac.lOOl^^l  Ann.  Cas.  206.  are 
not  applicable  toK  the  UMa-ot  this  case.  Tbe 
first  was  a  case  in  which  the  person  Injured 
went  fnHn  tbe  shore  to  t2ie  vessel  over  an  in- 
secure gangplank,  bat  did  so  without  the 
knowledge  or  permission  of  the  defendant, 
and  with  no  bnslness  there  which  was  In  any 
way  connected  with  the  defendant,  or  in 
whl<Ai  it  was  Interested.  He  was  either  a 
trespasser  or  a  mere  licensee.  The  second 
case  was  that  of  a  public  fireman  who,  upon 
an  alarm  of  fire,  and  aa  a  part  of  bis  duty, 
entered  tbe  yard  of  a  burned  building  and 
was  there  Injured  by  electricity  from  live 
wires  which  had  become  unfastened  from  the 
effects  of  the  fire.  The  defendant  was  a 
■  power  and  light  company  which  furnished  the 
electricity  for  those  and  otber  wires  of  the 
city  lighting  system.  In  the  course  of  the 
argument  the  court  referred  to  the  common- 
law  doctrine  that  "a  fireman  entering  a  build- 
ing under  imperative  necessity  is  but  a  li- 
censee, who  assumes  the  risks  as  he  finds 
,  them,  and  to  whom  the  owner  of  the  premises 
owes  no  special  duty  to  maintain  those  prem- 
ises In  a  safe  condition."  This  proposition 
rests  upon  the  peculiar  relations  of  the  par- 
ties and  the  imperative  public  necessity  under 
which  they  must  act  at  the  time,  as  is  more 
■>  fully  set  forth  in  WoodroIT  v.  Bowen,  186  lod. 
431.  34  N.  E.  1118,  22  L.  R.  A.  198.  These  did 
not  exist  In  this  case,  and  the  doctrine  Is  not 
applicable.  In  Means  v.  S.  C,  Ry.  Co.,  the 
plaintifl  was  injured  by  the  explosion  of  sul- 
phuric add  in  defendant's  freight  depot.  The 
plaintifl  entered  tbe  depot  without  the  knowl- 
edge of  tbe  defendant  or  its  servants,  and  up- 


on business  of  Ills  own  not  In  any  way  con- 
nected with  tliat  of  tbe  defendant  He  emma 
under  tlie  rule  applicable  to  trespassers  or 
mere  licensees.  The  mere  ftct  tbat  the  plain- 
tiff in  this  case  was  a  public  officer  perform- 
ing bis  public  duty  does  not  brim;  tbe  case 
within  the  fireman  rule.  There  was  no  sud- 
den emergency  requiring  Immediate  adion  by 
the  defendant,  and  the  gangplank  was  Intoi- 
ticmally  provided  for  this  occasion,  and  for 
^e  use  of  plaintifl  and  others  laavliig  tbe 
vessel. 

Tbe  case  comes  within  the  prindples  stated 
and  applied  in  the  following  anthorlties:  29 
Gyc.  464;  21  Am.  ft  Bug.  Ency.  Law,  471; 
Fnrey  t.  N.  T.,  eta,  Co..  67  N.  J.  Law,  274,  61 
AU.  606;  Anderson,  eta,  Ca  t.  Hair,  V»  Ky. 
201,  44  S.  W.  668;  Swords  t.  Edgar,  69  N. 
T.  30, 17  Am.  Bep.  295 ;  Low  v.  Grand  Tmnlc 
By.  Co.,  72  Me.  818,  24  Am.  Bep.  831;  Camp- 
bell T.  Portland,  62  Me.  660, 16  Am.  Bep.  603. 

The  Judgment  Is  reversed. 

We  concur:  ANGBLLOTTI,  J.;  SLOSS,  J, 


STAIiDBB  «t  al.  v.  BITBBSIDB  GBOVES  ft 

WATER  CO.  et  aL    (L.  A.  8207.) 
(Saprone  Conrt  of  California,  March  81, 1018.) 

1.  Bills  and  Nom  ^  129^Nonpatvekt  or 

IRTEBEST  AT  MATUBXTT— OPTION  OY  HOLD- 

BB— Election. 

Where  the  maker  of  a  note  etipulatlng  that, 
on  default  Id  intereat,  the  principal  and  inter- 
est should  become  due  at  the  option  of  tbe  hold- 
er mailed  on  an  interest  day  a  check  for  tiie 
interest,  which  the  payee  received  on  the  fol- 
lowing day,  after  be  had  directed  his  attorney 
to  notify  the  payee  of  bis  election  to  declare  tbe 
entire  sum  due,  and  the  notice  from  the  attorney 
was  not  received  by  the  maker  until  tlie  next 
day,  the  maker  tendered  pajrment  of  interest 
before  the  payee  exercised  his  election  to  declare 
the  entire  sum  due,  and  he  could  not  tbereaftw 
exercise  tbe  option. 

[Ed.  Note.~For  other  cases,  aee  Bills  and 
Cent  Dig.  K  283-292;   Dec  Dig.  | 

2.  Bnxs  AND  NoTSs      129*)— Nonpathbht 
or  Intebest  at  Matuhitt— Option  op  Bol»< 

BB— Exaction. 

The  payee  of  a  note  stipolating  that,  on 
default  in  any  Interest,  tbe  pnncipal  and  inter- 
est might  at  his  option  be  declared  doe  most 
do  some  positive  act  to  indicate  an  exercise  of 
tbe  option,  and.  where  notice  ia  the  method 
chosen  to  evidence  an  election,  the  'giving  of 
tbe  notice  fixes  the  rights  of  uie  parties,  and 
must  he  received  by  the  maker  before  he  ten- 
ders payment  of  past  due  Interest 

[Ed.  Note.— For  other  cases,  see  Bills  and 
^te^  Cent  Dig.  11  288-292;   De&  Dig.  { 

8.  Bills  ANn  Notes  a  129*)— Nonfatibnt 
OF  Intebest  at  Matubitt— Oftiom  op 

HOLDBB— EUDTION. 

The  right  of  the  payee.  In  a  note  stipulat- 
ing that,  on  default  in  any  interest  the  entire 
Bum  may  be  declared  due  at  his  option,  to  de- 
clare tbe  entire  debt  may  be  claimed  or  waived, 
and,  until  claimed,  the  maker  may  terminate 
the  right  by  a  proper  tender  of  ovodue  inter- 
eat 

[Ed.  Note.— For  otber  eas«,  see  Bills  and 
Notes.  Osnt  Dig.  SS  288-SfnT  Sae.  Dig.  1 129.*I 
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In  Bank.  Appeal  from  Superior  Court, 
Birerslde  Cotmty ;  F.  E.  Densniore,  Judge. 

Action  by  A.  J.  Stalder  and  another  against 
the  Riverside  Groves  &  Water  Company  and 
mother.  From  an  order  denying  defendants' 
motion  for  a  new  trial,  the  Riverside  Groves 
ft  Water  Coniimny  appeals.  Reversed. 

Watklns  ft  Blodget,  of  Los  Angeles,  for  ap- 
pellant. MacFarland  &  Irving,  of  Los  Ange- 
les, for  respondents. 

SIXMS,  J.  The  defendant,  mwwUa 
Orovea  &  Water  Company,  appeals  from  an 
order  denying  Its  motion  for  a  new  triaL 

On  July  24,  1909,  said  defnidant  made  Its 
promissory  note,  whereby  it  promised  to  pay 
to  plaintiffs,  on  or  b^ie  January  2,  1912, 
the  smn  of  98,627,  wlUi  interest  thereon  at 
the  rate  of  10  per  omt  per  annum,  payable 
eemlannnally.  Prhid^  and  interest  were 
made  payable  at  Riverside,  and  the  note  pro- 
vided that,  if  default  aboold  be  made  In  tbe 
paymoit  of  any  interest  when  due,  **botb 
principal  and  interest  shall  thereaftw  he  due 
and  payable  at  tSie  option  of  the  bolders  of 
this  note."  The  note  was  secured  -by  a 
Dwrtgage  of  real  properly. 

On  February  17,  1911,  the  plahitiffs  com- 
Bieneed  this  action  to  foreclose  the  mortgage, 
alleging  that  the  maker  of  tbe  note  had 
ftlled  to  pay  the  interest  due  on  tiie  24th 
day  of  January,  1911,  and  that  on  the  26th 
d^  of  January,  1911,  the  plaintifTs  bad  ez- 
erdsed  their  option  to  declare  both  principal 
ud  interest  due  and  payable.  These  alleg^- 
tints  were  denied  by  the  defendant  corpo- 
ration. Tbe  findings  were  in  favor  of  the 
plalntUfs  on  the  foregoing  issues,  and  Judg- 
ment of  foredosnre  followed.  The  sufBdency 
of  tbe  evidence  to  sustain  these  findings  Is 
diallenged  by  tbe  appellant. 

There  Is  little,  if  any,  dispute  about  the 
bets.  The  single  question  fbr  decision  is 
whether,  on  such  tacts  as  appear  without 
conflict,  the  respondents  were  entitled,  by 
reason  of  defoult  in  the  payment  of  interest, 
to  tireat  the  principal  sum  of  the  note  as  due 
Id  advance  of  the  date  fixed  fOr  maturity. 

II]  The  appellant,  maker  of  the  note,  had 
its  ofllce  in  the  cl(7  of  Los  Angeles.  The  re- 
•pottdents  resided  at  Riversld&  On  January 
24,  1911.  the  appellant  posted  at  Los  Angeles 
a  letter,  addressed  to  respondents  at  River- 
ride,  containing  a  check  for  tbe  amount  of 
interest  due  on  that  date.  The  letter  and 
cheek  reached  one  of  the  plaintifls  on  the 
Ibllowing  day,  January  25th,  at  about  6 
o'clock  p;  m.  Earlier  on  said  25th  day  of 
JsQuary  tbe  other  plaintiff  had  directed  an 
attorney  to  notify  the  maker  that  the  plain- 
tib  bad  elected  to  declare  principal  and  In* 
terest  due  tor  failure  to  pay  the  interest  due 
OB  tSke  24tta  day  of  January.  Pursuant  to 
such  dlrectton,  said  attorney  wrote  a  letter 
to  appellant,  nottfyfng  It  that  plainttfla  bad 
thns  declared  Qie  entire  sum  due.  Tbln  letter 
did  not  nach  tbe  appellant  until  tbe  asth 


day  of  January,  the  day  after  flie  check  for 
the  interest  had  come  to  the  hands  of  <m»  of 
the  plaintifls.  On  tbe  26tb  day  of  January 
tbe  attorne/  wrote  to  appellant  again,  return- 
ing Its  check,  and  repeating  the  statement 
that  the  principal  of  the  note  had  been  de- 
clared due  by  tbe  payees  for  default  In  pey- 
muit  of  Interest  Mo  objectton  was  made  to 
the  form  of  payment;  the  sole  ground  for 
lef&slng  to  acc^  tbe  check  being  that  It 
bad  not  been  received  on  the  24th  day  ot 
January,  the  day  when  interest  was  due. 

Under  these  drcnmstances,  we  think  the 
coiHt  bdow  should  have  held  that  the  maker 
bad  tendered  payment  of  tbe  Interest  before 
the  payees  had  effectively  exercised  their  op- 
tion of  dedarlng  the  ivindpal  due. 

[2, 1]  nu  case  is  similar  in  principle  to 
Trinity  Goun^  Bank  v.  Haas,  151  Cal.  556, 
91  Pac.  38S.  There,  as  here,  an  interest  pay- 
moA  bad  not  been  made  when  dua  It  had* 
however,  bem  tendered  before^  the  payee  bad 
manifested  Its  election  to  declare  the  prin- 
cipal due^  either  by  commencing  action,  or 
by  noti^^ing  the  maker  of  such  election. 
This  court,  while  recognizing  that  a  provi- 
sioQ  like  the  (me  In  the  note  here  before  us 
does  not  make  it  incumbent  upon  One  payee, 
as  a  condition  to  tbe  exercise  of  his  option, 
to  give  notice  to  the  maker  that  he  has  de- 
dared  the  princUial  due^  laid  down  tbe  rule 
that  the  payite  must  do  some  posltiTe  act  to 
bidlcate  an  exerdee  of  tiie  option.  The  rl^t 
to  declare  the  principal  due  may  be  claimed 
or  waived  by  the  payee,  and,  nntU  be  has 
claimed  It,  the  maker  may  terminate  the 
right  1^  a  ^per  tender  of  the  overdue  In- 
terest In  the  caw  cited  it  was  held,  far- 
ther, that  the  maker  could  not  exerctoe  his 
option,  eittaw  by  reaching  a  mental  Oedslon 
to  dedare  the  prlndpal  du^  or  by  directing 
his  attorn^  to  institute  an  action  on  the 
note. 

Here  the  respondents  had,  at  the  time 
when  tbe  check  reached  them,  done  nothing 
m<n:e  than  to  instruct  thdr  attorney  to  notl^ 
the  appellant  that  tiiey  had  declared  the  note 
due.  The  attorney  had  written  as  Instruct- 
ed ;  but  Us  notification  had  not  reached  the 
maker.  While  notice  to  the  maker  of  the 
exercise  of  the  option  waa  not  essential,  such 
notice  was  the  method  diosen  by  the  payees 
to  evidence  their  determination  to  claim  tiie 
right  conferred  upon  them  by  tbe  terms  of 
the  nota  The  giving  of  such  notice  was  the 
act  fixing  the  rights  of  the  parties.  Tbe  at 
tomey,  in  giving  the  notice,  was  tbe  agrat  of 
the  payees,  not  the  maker.  A  mere  d^Kwlt 
in  the  malls  did  not  therefore,  constitute  a 
completed  declaration  <^  tbe  maturity  of  the 
Ifflnclpal.  The  declaration  was  not  complete 
until  the  notice  reached  the  maker.  Until 
then,  the  payees  had  done  no  more  than  was 
done,  in  Trinity  County  Bank  v.  Haas,  viz.: 
To  instruct  their  agent  to  take  steps  which, 
if  carried  out  would  amount  to  an  exerdse 
of  their  option.  In  the  meantime,  the  over- 
due Interest  had  been  tendered,  and  tiie  rlifbt 
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to  caxTj  Into  ect  tlie  contemplated,  but  on- 
executed,  act  of  declaring  the  prlncbal  sum 
due  was  gone^ 

The  result  of  the  views  stated  is  tliat  tiie 
findings  regarding  tbe  exercise  1)7  plaintiffs 
of  their  option  mast  be  li^  to  be  witboat 
sapport  In  the  evidence. 

The  order  denying  a  new  trial  is  reversed. 

We  concur:  SHAW,  3. ;  MELTIN,  X ;  LOB- 
lOAM,  3. 


BRADBURY  v.  HIGGINSON.  (L.  A.  3570.) 
(Sapreme  Court  of  California.  March  30, 1914.) 

1.  Lanolobd  and  Tenant  Q  23Z*h^onov 
FOB  Rent— Defenses. 

A  tenant  defending  an  action  for  rent  dae 
under  a  written  lease,  on  the  ground  that  he 
had  rescinded  the  lease  because  of  the  landlord's 
breach  of  a  coTenant  omitted  from  the  lease, 
must  show  facta  essential  to  sustain  a  cause  of 
action  to  reform  the  lease  so  as  to  Include  th« 
covenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  H  879^-881;  Dec.  Dig.  | 
222.*] 

2.  IiiMiTATiON  OF  Actions  (J  40*)— Refobha- 
TioN  OF  Instruments  Sued  on  as  Gqui- 
TABix  Defense — Pua  of  Lhqtatiohs. 

The  plea  of  limitations  may  be  interposed 
in  an  action  at  law  on  a  contract,  to  a  defense 
based  on  an  equitable  cause  of  action  for  the 
reformation  of  the  contract 

[EM.  NoM.— For  other  cases,  see  Umltatlon 
of  Actions,  Cent.  Dig.  H  212,  2iS;  Pec.  Dig. 
i  40.*] 

3.  LUUTATZON  OF  ACTIONS  (§  187*)— FLSADXRO 

IN  A  voiDAHCS— Mistake  ob  Fbaud. 

Code  Civ.  Proc.  {  338,  subd.  4.  fixing  a 
limitation  of  three  years  for  actions  for  relief 
for  fraud  or  mistake,  is  applicable  to  relief 
sought  by  a  tenant,  who,  when,  sued  for  rent,  al- 
leges a  violation  by  the  landlord  of  a  covenant 
erroneously  omitted  from  the  lease,  and,  where 
more  than  three  years  has  elapsed,  he  must 
allege  facts  excusing  a  failure  to  make  an  earlier 
discovery  of  the  mistake  or  fraud  relied  on,  and 
a  mere  averment  that  he  did  not  discover  the 
same  within  three  years  of  the  Sling  of  the  an- 
swer is  insufficient. 

[Ed.  Motor— For  other  cases,  see  limitotion  of 
Actions,  Cent.  Dig.  S  686;  Dec.  Dig.  1 1S7.*] 

4.  OoNTBACTS  ({  ITO*)— OOHBTBUCTIOIF— FaBOL 

AOBEEHENTe. 

Civ.  Code,  |  1640,  providing  that,  when 
through  fraud  or  mistake  a  written  contract 
does  not  express  the  real  intent  of  tbe  parties, 
the  intention  is  to  be  regarded  and  the  errone- 
ous parts  of  the  writing  disregarded,  embodied 
In  title  3  of  part  2  of  division  third  of  the  Code, 
dealing  with  the  subject  "Interpretation  of  Con- 
tracts, does  not  autborixe  the  court,  in  the 
absence  of  a  showing  of  the  right  of  reforma- 
tion, to  find  on  oral  testimony  that  a  contract 
reduced  to  writing  should  include  a  provision 
not  appearing  therein  and  to  enforce  the  same 
as  a  part  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  iS  766,  978,  1010,  1067-1069,  1786, 
1803.  1810;  Dec.  Dig.  f  176.*] 

5.  RXFOKHATIon   or   IVBTBUHXim   (I  82*)  — 

Time  to  Sue. 

The  rule  that  an  action  for  reformation  of 
a  contract  is  not  barred  so  long  as  an  action  on 
the  contract  may  be  brought  is  inapplicable, 
where  the  reformation  is  not  merely  Incidental 


to  toe  main  rdlef  sought,  but  Is  an  essential 
prerequisite  to  the  asking  of  any  relief. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  If  119-121;  I>ec. 
Dig.  I  82.*] 

In  Bank.  Appeal  from  jBnpedw  Court, 
Santa  Barbaru  Count? ;  S.  E.  Grow,  Judge. 

Action  by  Louise  S.  Bradbury  against  Au- 
gustus B.  Bl^nson.  From  m  Jadgmrait  tor 
Iflslntur,  defendant  appeals.  Affitmed. 

See,  also,  128  Vac  797. 

B.  r.  Thomas,  of  Santa  Barbara,  for  ap- 
pellant Canfleld  A  Starbuck,  <a  Santa  Bar- 
bara, tor  respondent 

8L0SS,  J.  The  plaintiff  brought  this  ac- 
tiqn  to  recover  f600,  rent  claimed  to  be  due 
under  a  lease  of  a  house  at  Montedto,  Santa 
Barbara  county.  The  lease,  which  is  set 
out  in  full  in  the  complaint,  was  for  five 
years  from  the  1st  day  of  Jannary,  1905,  at 
a  monthly  rental  of  $100,  and  the  amount 
here  sued  for  Is  the  rent  for  the  last  six 
months  of  the  term,  1.  e,  July  to  December, 
1909.  The  complaint,  whldti  alleges  nonpay- 
ment of  rent  after  July  1,  1909,  was  filed  on 
June'lS,  1912.  In  a  former  action  for  the  re- 
covery of  the  same  sum,  commenced  In  Au- 
gust, 1909,  a  judgment  in  favor  of  plaintiff 
bad  been  reversed  on  the  ground  that  the 
action,  viewed  as  one  for  rent,  was  prema- 
ture ;  such  action  not  being  malntoinable  In 
advance  of  the  time  when  rent  was  payable 
under  the  lease.  Bradbury  v.  HIgglnson,  162 
Cal.  602, 123  Paa  797.  In  the  present  action, 
the  defendant  filed  an  answer,  to  which  he 
denied  the  plaintiff's  general  allegation  of 
performance  of  all  conditions  precedent,  and 
set  up  affirmatively  the  failure  of  plaintiff  to 
comply  with  an  alleged  obligation  to  furnish 
water  to  the  premises,  by  reason  of  which 
failure  the  defendant  had  rescinded  the  con- 
tract of  lease.  A  demurrw  to  the  answer 
was  sustained,  and,  defendant  declining  to 
amend,  the  plaintiff  had  Judgment  for  the 
amount  claimed.  The  defendant  appeals 
from  such  Judgment. 

The  answer,  read  as  a  whole,  clearly 
shows  that  the  denial  of  performance  of  con- 
ditions precedent,  above  referred  to,  was 
Intended  to  be  qualified  by  and  to  refer  to 
the  affirmative  allegations  relative  to  the 
failure  to  furnish  water.  Indeed,  it  is  not 
suggested  that  there  was  any  other  condition 
to  be  performed  by  the  plaintiff.  The  im- 
plied covenant  to  protect  defendant's  posses- 
sion (Civ.  Code,  I  1927)  was  not  broken,  as 
appears  from  the  uncontroverted  facts,  al- 
leged In  the  pleadings.  The  real  question, 
therefore,  Is  whether  these  afiOrmative  alle- 
gations set  iQ)  a  defense  good  against  the  de- 
murrer interposed. 

The  matter  thus  ideaded  was,  In  substance, 
as  follows :  At  the  time  of  the  execution  of 
the  lease,  It  was  mutually  agreed  thai;  In 
considmUon  of  tbe  payment  of  tbe  rent  the 
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plaintiff  at  ftU  ttmai  daring  tbe  term  ot  the 
lease  would,  at  her  own  ooet,  keep  the  boose 
and  premises  euppUed  with  necessary  water 
from  pialntUTa  water  i^ant  Without  said 
&{ieement  13ie  defendant  would  not  have  ac- 
cepted the  lease.  In  reducing  the  lease  to 
writing,  the  agreement  to  faznlah  water  was 
by  nratoal  mlatafce  omitted.  The  memlaes 
had  no  oUier  water  BUindy.  About  June  29^ 
1909;  tbe  iwanlseB  became  nnlnbabttable  for 
want  ot  water,  and  continued  to  be  wUhont 
water  until  the  18th  day  of  August,  IflOO. 
As  soon  as  defendant  ascertained  that  ttie 
premises  were  without  water,  he  demanded 
o(  plaintiff  that  she  famldi  water,  which 
she  neglected  and  refused  to  do.  Snch  neg- 
lect and  refusal  continued  until  Angnst  17, 
1909,  whai  defendant  elected  to  rescind  said 
contract  of  hiring  and  to  vacate  the  premises 
<ai  account  of  plalnttiTs  neglect  to  furnish 
water,  and  on  said  date  he  served  on  plaintiff 
a  writtoi  notice  that  he  sorreodered  tbe 
premises  and  rescinded  tiie  lease.  On  the 
same  day  be  did  vacate  the  house  and  prem- 
ises. Tbe  house  and  premises  could  not  be 
used  or  occupied  without  water,  and  by  rea- 
son of  plaintiff's  failure  to  famish  water,  the 
coDdderatlon  for  defendant's  agreement  to 
pay  rent  from  July  1,  1909,  to  August  17, 
1909,  absolutely  failed.  The  contract  of 
lease  was  prepared  by  plaintiff  and  her  at- 
torney, and  defendant  did  not  discover  until 
August,  1909,  that  the  written  lease  did  not 
contain  the  term  and  condition  orally  agreed 
ttpoD,  to  wit,  that  plaintiff  should  at  her  own 
cost  furnish  the  premises  with  Irater  from 
ber  plant 

One  of  the  grounds  of  demurrer  to  tbe 
foregoing  defense  was  that  it  is  barred  by  tbe 
provisions  of  subdivision  4  of  section  338  and 
subdivision  1  of  section  888  of  the  CSode  of 
Clril  Procedure. 

Under  the  lease  as  written,  the  failure  to 
supply  water  did  not  Justify  the  defendant 
in  abandoning  the  premises  or  refusing  to 
pay  rent  The  writing  did  not  Impose  upon 
tbe  lessor  any  afiSrmative  obligation  in  this 
regard.  This  was  definitely  established  in 
the  former  action  (162  Cal.  602,  123  Paa 
797),  where  the  defendant  sought  to  inter- 
pret the  word  "appurtenances"  in  the  lease 
as  inclnding  an  agreement  to  keep  the  water 
sTBtem  in  repair.  The  decision  was  against 
tUm  on  this  point  The  defense  is,  then, 
based  upon  the  failure  of  the  plaintiff  to  com- 
ply with  an  obligation  which  was  not  included 
In  the  written  agreement,  but  was,  as  the  an 
swer  alleges,  omitted  therefrom  by  mistake. 
For  this  failure,  materially  affecting  the  con- 
tilderatlon,  the  defendant  has  asserted  a 
tight  to  rescind. 

[1]  It  seems  entirely  (dear  that,  before  any 
resdsslon  or  other  defense  can  be  based  up- 
on an  agreement  which  should  have  been,  but 
was  not,  made  a  part  of  the  written  lease, 
tbe  writing  must  be  reformed  by  the  decree 
of  a  ooart  of  equity,  or,  U  then  be  no  formal 


decree  of  reformation,  there  nnih  be  a  show- 
ing justifying  such  a  decree.  The  defense 
real^  condstB  of  two  parts,  L  e. :  GO  A  de- 
mand that  the  writing  be  reformed  so  as  to 
eipreBS  tbe  true  Intention  of  the  iMitles; 
and  C2>  a  plea  that  the  agreement  has  been 
rescinded  tbr  the  failure  of  the  plaintiff  to 
perfbnn  It,  as  thus  reformed.  But  since 
the  agreement  claimed  to  be  rescinded  is  not 
the  agreement  contained  in  the  writing  exe- 
cuted by  the  parties,  It  was  essential  to  the 
defense  tbat  a  right  of  reformation  be  estab- 
lished. The  reformation  of  contracts  Is  a 
branch  of  the  equity  Jurlsdlctlwl.  Under  the 
old  system,  where  legal'and  equitable  rights 
were  administered  in  different  tribunals,  the 
equitable  remedy  would  have  had  to  be  sought 
and  obtained  In  a  court  ot  chancery  in  a  suit 
instituted  for  that  purpose.  XJuOex  our  pro- 
cedure, however,  equitable  defenses  may  be 
interposed  to  legal  causes  ot  action,  and  a 
right  to  equitable  relief,  affecting  the  legal 
right  asserted  in  the  complaint,  may  be  set 
up  by  way  of  answer.  But  if  the  matter 
set  iqp  be  an  equitable  cause  of  action,  tbe 
answer  must  contain  all  the  averments  es- 
sential to  the  statement  of  a  cause  of  action 
as  such.  Bruck  v.  Tucker,  42  CaL  862;  Swa- 
sey  V.  Adair,  88  Cal.  179,  25  Pae.  1119. 

[U  If  the  defendant's  right  to  obtain  the 
equitable  relief  sought  is  barred  by  limita- 
tion, the  plea  of  the  statute  may  be  Intra-- 
I>osed  to  the  attempted  defense  just  as  it 
might  have  been  in  case  the  relief  had  been 
sought  by  an  independent  action.  This  court 
bas  held  that  the  statute  of  limitations  is 
applicable  to  claims  asserted  in  an  answer 
by  way  of  set-off  or  counterclaim  (Lyon  v. 
Petty,  65  CaL  SS2,  4  Pac  108;  Moore  v. 
Gould,  161  Cal.  723,  732,  91  Pac.  616),  and 
the  same  reason  exists  for  making  the  stat- 
ute apply  to  defenses  based  upon  an  equita- 
ble cause  of  action  asserted  by  the  defend- 
ant against  the  plaintiff. 

[3]  In  the  case  under  consideration  the 
plaintiff,  in  her  demurrer,  pleaded  subdivi- 
sion 4  of  section  338  of  the  Code  of  Civil 
Procedure,  which  fixes  a  limitation  of  three 
years  for  actions  "for  relief  on  the  ground 
of  fraud  or  mistake."  This  is  the  statute 
applicable  to  the  relief  sought  by  the  answer. 
Tarke  v.  Bingham,  123  Cal.  163,  55  Pac. 
759;  Eureka  v.  Gates,  137  Cal.  89,  69  Pac 
850.  A  reformation  of  the  lease  was  de- 
manded on  the  ground  of  mistake  in  omit- 
ting tbe  covenant  binding  the  plaintiff  to 
furnish  water.  The  cause  of  action  to  en- 
force such  reformation  accrued,  under  the 
statute,  upon  the  discovery  of  the  facts  con- 
stituting the  mistake.  Code  Civ.  Proc.  {  338, 
sobd.  4.  It  is  true  that  the  answer  avers 
that  the  defendant  did  not  discover  the  mis- 
take until  August,  1909,  which  was  within 
three  years  of  the  filing  of  the  answer.  Bat 
a  mere  averment  of  ignorance  of  a  fact  which 
a  party  might  with  reasonable  diligence  have 
discovered  Is  not  enough  to  postvone  the- 
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rannlng  of  'the  statute.  Hecht  Slaney, 
72  Cal.  368, 14  Pac.  88;  Burling  v.  Newlands, 
112  Cal.  476,  44  Pac.  810;  LaOy  Washington 
Co.  V.  Wood,  113  Cal.  482,  45  Pac.  809;  Tracy 
T.  Mulr,  161  Cal.  363,  90  Pac  832,  121  Am. 
St  Rep.  117.  It  la  necessary  *or  the  party 
seeking  to  avoid  tbe  bar  to  affirmatlTely 
plead  facts  excusing  the  failure  to  make  an 
earlier  discovery  of  the  mistake  or  fraud 
relied  upon.  Dennis  T.  Bint,  122  Cal.  39, 
54  Pac.  378,  68  Am,  St  Rep.  17;  Harrington 
V,  Patterson,  124  C3al.  642,  67  Pac  476;  Lady 
Washington  Co.  v.  Wood,  supra.  Here  the 
defendant  signed  the  lease  in  December,  1904. 
The  only  ground  assigned  for  his  failure  to 
discover  that  the  paper  did  not  Include  the 
agreement  to  famish  water  is  that  the  lease 
was  prepared  by  plaintiff's  attorney.  This 
Is  no  sufficient  excuse  for  the  defendant's 
alleged  Ignorance  of  the  terms  of  a  writing 
executed  and  accepted  by  him.  No  reason 
appearing  to  tbe  contrary,  he  must  be  deem- 
ed to  have  known  the  precise  terms  of  tbe 
lease  when  he  signed  it  If  it  omitted  a  pro- 
vision wbidi  it  should  have  contained,  his 
T^ht  to  compel  a  reframation  accmed  at 
once  and  should  have  beea  asserted  within 
'  three  years.  We  do  not  think  this  case  is 
one  In  wlildi  tba  reformation  la  merely  Inci- 
dental to  the  ultimate  relief  sought  It  is 
the  foundation  upon  whlidi  every  other  right 
araerted  by  the  defendant  must  rest  WiOi- 
mt  a  reformation,  Oiere  was  no  contract 
whlcih  ttie  plaintiff  had  broken,  nor  was 
there  any  right  of  resds^n. 

[4]  Hie  defendant  relies  upon  section  1640 
of  the  (KvU  Code,  providing  that  "when, 
throi^h  fraud,  mistake,  or  acddent,  a  writ- 
ten contract  falls  to  exiHress  the  real  in- 
tuition of  the  parties,  such  Int^tion  la  to 
be  regarded,  and  the  erroneous  parts  of  the 
writing  disregarded.**  This  section  is  fbnnd 
in  title  8  of  part  2  of  division  third  of  the 
Code;  such  title  dealing  with  the  subject 
of  "Interpretation  of  Contracts."  Whatever 
may  be  the  real  scope  of  this  enactment  It 
certainly  cannot  have  the  effect  of  authoriz- 
ing a  court  in  the  absence  of  a  showing  of 
a  rl^t  of  reformation,  to  find,  upon  oral 
tesdmonjv  that  a  written  contract  Includes 
provlsiODB  which  do  not  appear  upon  Its  face, 
and  to  enforce  such  provisions  as  a  part  of 
the  written  contract  This  would  not  be 
an  interpretation  of  the  contract  It  would 
be  altering  a  written  contract  by  proof  of 
the  parol  agreement  of  the  parties,  a  pro- 
cedure which  Is  contrary  to  the  most  ele- 
mentary principles  governing  the  effect  of 
written  Instruments.  If  the  decision  in 
Gardner  v.  Cal.  Guar.,  etc.,  Co.,  137  Cal.  71, 
69  Pac.  844,  gives  to  section  1640  the  effect 
contended  for  by  defendant  we  think  that 
decision  goes  too  far,  and  should  not  be  fol- 
lowed on  this  point. 

[6]  Tbe  opinion  In  tbe  Gardner  Case  con- 
tains, farther,  an  expression  to  the  effect 


that  an  action  for  tbe  reformatton  of  a  con- 
tract is  not  barred  so  long  as  an  action  on 
the  contract  itself  might  be  brought  It 
this  be  tbe  correct  rule,  we  do  not  consider 
it  applicable  to  a  case  like  the  one  before 
us,  where  the  reformation  Is  not  merely  in- 
cidental to  the  main  r^ef  sought  but  is  an 
essential  prerequisite  to  the  asking  of  aioy 
relief. 

For  the  reasons  stated,  we  conclude  that 
the  demurrer  to  the  answer  was  rightly  ans- 
talned. 

The  Judgment  is  affirmed. 

We  concnr:  SHAW,  J. ;  ANGELLOTTI.  J. ; 
MELVIM.  J.;  HEMSHAW,  J.;  LOBIGAN,  J. 


PEOPLE  T.  MacDONALD.   (Or.  Ifi09.) 
(Supreme  Court  of  CaUfomia.  Uuch  30, 1914^ 

1.  Rapb  (8  13*)— Evidence. 

In  cases  of  statutory  rape,  the  wQIlnniess 
of  the  prosecutrix  Is  immaterial,  for  aha  is 

unable  to  consent 

[Ed.  Note.— For  other  cases,  see  Bapfc  Gent 

Dig.  8  12;  Dec.  Dig.  1 18.*]^ 

2.  WrrKBSSBB  (|  26^)— OBOSS-BtZASCmATIOH'- 

SOOFE. 

Id  a  statntory  rape  case,  where  the  prosecn* 
tilx  stated  tbat  on  her  vWt  to  accused's  resi- 
dence she  sat  with  him  on  a  couch  in  the  livina 
room,  and  after  some  conversation  went  with 
him  into  a  bedroom,  where  they  bad  intercourse^ 
tbe  refnaal  of  the  court  to  allow  croas-eiamlna- 
tton  as  to  whether  she  went  willingly  was  not 
error,  where  there  was  a  sufficient  croas-exam- 
inatiou  to  ftest  her  credibility  and  the  defense 
did  not  outline  tbe  tbeoi?  of  tbe  croas-examina- 
tion;  the  consent  of  the  prosecutrix  la  such 
cases  being  no  defense. 

[Ed.  Mote.^For  other  cases,  see  Witnesses, 
Cent  Dig.  81931-048, 969;  Dee.  Dig.  1 268.*] 

3.  Rape  46*)— EvinsiroB— ADiassisiLiTT. 

Acts  of  familiarity  of  accused  towards  the 
prosecutrix  prior  to  the  commission  of  the  of- 
fense are  admfs^ble  In  a  prosecution  for  statu- 
tory rape. 

[Ed.  Note^For  other  cases,  see  RSpe,  Cent 
Dig.  i  64;  Dec.  Dig.  {  40.*] 

4.  Cbimiptal  Law  (g  786*)— IssxECOnoNfr- 
EviDENOE  OF  Accused. 

Where  accused  chained  with  statutory  rape 
admitted  that  be  falsely  stated  to  a  third  person 
that  tbe  girl  was  not  at  bis  house  at  tbe  time 
the  offense  waa  daimed  to  have  been  committed, 
the  refusal  of  an  instruction  that  if  the  evi- 
dence is  otherwise  insufficient  to  justify  a  ood- 
viction,  the  mere  fact  that  accused  when  a  wit- 
ness made  a  false  statement  In  no  way  con- 
nected wiUi  tbe  chai^  against  him  win  not 
wnrrant  a  conviction,  is  proper. 

[Ed.  Note.— For  other  eases,  see  Orlmlnal 

Law,  Cent.  Dig.  U  1787, 1896-1901,  1960, 1984 ; 
Dec.  Dig.  8  786.*] 

6.  Cbiuutaz.  IiAW  (I  786*)— Tbul—Ivstbito- 

IIONS. 

A  chaise  that  a  witness  false  in  one  part 
of  his  testimony  is  to  be  distrusted  In  others, 
being  In  accordance  with  Code  Civ.  Proc.  | 
2061,  is  proper. 

[Ed.  Note.— For  other  caae%  see  Criminal 
Law.  Cent._D^  j|  1774, 1776-1781, 1889-1804; 


Dec.  Dig.  8  71 
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6.  CmLuniAX.  Law  d  aD6*)— Tbuit-Bsiubkb 

TO  COUKSCL. 

In  a  prosecntloD  for  statutory  rape,  wbere 
accased's  connsel  Justified  hla  cross-examination 
Mt  the  ground  that  it  ooncermd  matters  the 
prowcQtriz  had  ^ond  over,  it  wu  Improper  (or 
the  court  to  rebuke  him  tor  the  remark  on  the 
fround  that  he  was  guilty  of  ungentlemanly  and 
nnprofessional  conduct. 

[Bd.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  H  1620-1B2S.  1627. 1S35 ;  Dec. 
Dig.  S  655.*] 

r  CaiiaNAi,  Law    (f  11A6H*)  — Amu.— 

HAEiOJBsa  Ebbob. 

An  erroneous  rebuke  to  accuBeo  s  counsel, 
whereby  the  court  characterised  his  conduct  as 
unseotlemanly  and  unprofessional,  is  not  prej- 
udicial to  accused. 

[Ed.  Note.— For  other  caseo,  see  Criminal 
Uw,  Cent.  Dig.  ||  S114-31^;  Dec  Dig.  | 
1166%.*] 

a  Criminal  Law  ({  765*)— Tbial-Instbuc- 

TIOSS. 

Under  Const,  art.  «,  S  19,  prohibiting  chaigr- 
cs  upon  matters  of  facts,  and  Pen.  Code,  1 1126, 
Irvine  tbe  jury  the  exclusive  power  to  determine 
the  mcts,  it  IS  improper  in  a  prosecution  for 
statutory  rape  for  the  court  to  characterize  the 
prosecutrix  as  courteone,  kind,  and  modest. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  1 1751 ;  Dec.  Dig.  |  765.*] 

9.  Cbiihhai,  Law  (|  1(»B*)— AppbaIt-Beviiw 

— Tua  roB  OBJscnoMB. 

In  a  prosecution  for  statutory  rape,  the 
court  rebuked  accused's  counsd,  who  stated 
that  be  was  trying  to  bring  out  on  cross-exam- 
inatioQ  matters  which  the  prosecutrix  had  gloe- 
ed  orer,  admooiafaing  him  that  the  remarks 
were  ungmtlemanly  and  unprofessional,  and  not 
to  apply  snob  remarks  to  a  witness  who  bad 
been  as  coarteous,  kind,  and  modest  as  the  pros- 
ecutrix. No  objection  was  then  made,  but  about 
four  hours  later  accused's  counsel  objected  and 
excepted  to  tbe  criticism  and  admonition.  Beld 
ftat,  while  tbe  remark  as  to  prosecutrix  was  im- 
proper, yet  as  it  might  be  construed  to  refer 
only  to  her  demeanor  on  the  stand,  and  not  to 
ber  credibility,  accused  cannot  complain  on  ap- 
peal; the  exception  not  being  promptly  made, 
ind  not  calling  the  court's  attention  to  the  re- 
marks concerning  the  prosecutrix. 

[Gd.  Note.— For  other  case*,  see  Criminal 
Uw,  Cent.  Dig.  »  2633-2^  2643,  2644; 
Dm.  Dig.  I  1036.*] 

In  Bank.  Appeal  from  Superior  Court, 
Orai^  County ;  Z.  B.  West,  Judge. 

R.  C.  MacDonald  was  convicted  ot  stata- 
toty  lape,  and  he  appeals.  Affirmed. 

SHott  H.  E^wteen,  itf  San  Frandsco,  and 
Clyde  BIbIuv,  of  Santa  Ana,  for  appellant 
V.  a  Webb,  Attjr.  Gen.,  and  George  Beebe, 
Depnty  Atty.  Gen.,  for  the  State. 

SLOSS,  J.  Tbe  abore-entitled  cause  is  be- 
fore this  court  pursuant  to  au  order  of  trans- 
fer after  judgment  In  the  District  Court  of 
Appeal  for  tbe  Second  Appellate  District  The 
Judgment  and  order  appealed  from  were  tbere 
ordered  reversed.  The  opinion,  prepared  by 
Mr.  Justice  Sbaw,  placed  tbe  reversal  on  tbe 
groQDd  of  misconduct  of  tbe  trial  court  We 
40  not  agree  with  tbe  conclusion  of  tbe  learn- 
ed court  of  appeal  on  this  point  The  opin- 
ion includes,  however,  a  discussion,  which, 
in  tbe  main,  accords  with  our  views,  of  tbe 


other  asBlgnmente  of  error  presented  by  the 
appellant,  as  well  as  an  accurate  recital  of 
the  essential  facts.  From  that  opinion  we 
Quote  as  follows: 

"The  evidence  tends  to  establish  the  fot 
lowing  facts:  The  prosecutrix,  a  girl  of  tbe 
age  of  about  14  years,  residing  with  her 
mother  in  the  dty  of  Orange,  was  a  pupil  at 
a  public  acdiool  of  which  defendant,  a  married 
man,  was  princlpaL  At  the  time  of  the  alli- 
ed commission  of  the  offense,  namely,  Sun- 
day, May  12,  1912,  she,  after  leaving  Sunday 
school  and  before  going  to  her  home,  called 
up  defendant's  r^dence  over  the  'phone. 
According  to  her  testimony,  he  answered  re- 
questing that  she  come  out  to  his  house.  She 
compiled  with  tbe  request  using  her  bicycle 
as  a  means  of  conveyance,  entered  tbe  house, 
found  the  defendant's  wife  was  absent  and 
that  be  was  alone,  and  remained  with  him 
for  upwards  of  an  hour,  during  which  time 
the  act  of  sexoal  intercourse  is  alleged  to 
have  been  committed. 

[1 ,  t]  "The  flrst  error  of  which  appellant 
complains  Is  that  the  court  limited  the  cross- 
examination  of  the  prosecotrix  to  an  extent 
that  was  prejudicial  to  his  substantial  rights. 
His  contention  Is  that,  since  the  testimony 
of  the  prosecuting  witness  on  direct  exami- 
nation showed  that  upon  rea(diing  the  house 
she  rang  tbe  door  bell  and,  upon  the  door 
being  opened  by  defendant,  entered  the  IMng 
room  and  sat  down  with  defendant  on  a 
coudi,  and  after  some  conversation  the  two 
went  into  a  bedroom,  and  while  there  defend- 
ant accompUshed  hla  purpose,  it  was  compe- 
tent to  Inquire  on  cross-examination  how  she 
entered  the  bedroom,  whether  or  not  by  force, 
whether  or  not  she  made  any  resistance,  and 
the  force  and  tone  of  any  outcry  made.  In 
cases  of  statutory  rape,  'where  the  willing- 
ness ot  the  prosecutli^  witness  is  imma^rlal 
by  reason  of  Inability  to  consent,  the  matters 
Involved  In  outcry  or  comp^ilnt  have  no  signif- 
icance.' People  T.  Jacobs,  Id  CaL  App.  478 
[117  Pac.  616].  Notwithstanding  this  fact, 
appellant  inelats  that  be  was  entitled  upon 
cross-examination  of  the  witness  to  question 
her  upcm  such  matters  for  the  purpose  of  elic- 
iting, if  he  could,  evidence  sbowlug  the  im- 
probability of  the  ottenaa  being  committed 
as  related  by  her,  and  for  the  purpose  of 
testing  her  credibility.  Conceding  this  to  be 
true  and  that  In  cases  of  this  kind,  where  by 
reason  of  the  heinous  character  of  the  offense 
charged  tbe  mere  accusation  engenders  a  feel- 
ing of  abhorrence  against  the  accused,  the 
widest  latitude  upon  cross-examination  should 
be  permitted,  we  cannot  see  that  there  was 
any  abuse  of  discretion  on  tbe  part  of  the 
trial  court  as  to  rulings  made  in  this  regard. 
On  tbe  contrary,  it  appears  from  the  record 
that  the  witness  was  subjected  to  a  cross- 
examination  the  extent  of  which  was  suffi- 
cient to  test  her  credibility.  Moreover,  since 
the  evidence  sought  to  be  elicited  by  Oie  ques- 
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tlons  to  which  objection  w^u  Btutained  was 
for  tfae  purpose  &nd  In  the  hope  of  eUdtiiig 
BtatemmtB  which  defendant  might  by  other 
witnesses  controrcrt,  thus  diacredltbig;  the 
teettanony  of  the  pTosecntrlx,  It  was  due  to 
the  court  that  it  be  made  acquainted  with  the 
pnrpoae  and  object  of  asking  the  anestions, 
and  tUa,  In  a  proper  case,  could  be  done 
without  the  hearing  of  the  witness  or  Jury. 
No  statement  was  made  to  13ie  court  by  de- 
fendant as  to  blB  qpedal  purpose  In  asking 
the  questions  which,  on  th^  ftce  and  en%pt 
for  some  spedal  reason,  were  ImmateriaL 

[S.  4]  *^e  ruling  of  the  court  tn  pomit- 
tlng  the  district  attorney,  under  the  drcom- 
stances  0hows,  to  prore  conduct  and  acts  of 
familiarity  of  defendant  towards  the  proae- 
cutrix  at  a  time  prior  to  the  commladw  of 
the  offense,  was  not  error.  Petite  t.  Castn^ 
IBS  Oal.  U  [6S  Pac.  ISI;  Peoide  r.  Morris,  8 
Cat  App;  1  [84  Pac  463].  In  testifying  in 
his  own  behalf  defendant  stated  that  in  a 
conversation  had  with  the  superintendent  of 
schools  he  had,  in  the  hope  of  stopplitf  talk 
about  the  matter,  denied  that  the  girl  was 
in  his  house^  thus  tiling  him  a  fiUsdiood. 
D^sndant  requested  the  court  to  give  the 
following  instruction  as  applicable  to  sncb 
erldence:  *If  you  find  the  evidence  otherwise 
Insufficient  to  Justify  a  verdict  of  guilty,  a 
conviction  cannot  be  found  in  this  case  the 
mere  fact  that  the  defendant,  whm  a  witness 
In  his  own  behalf,  made  a  false  statement  as 
to  a  matter  in  no  way  connected  with  the 
crime  of  whicb  he  is  accused' — which  request 
was  refused.  In  support  of  his  contention 
that  the  court  erred  in  its  ruling,  appellant 
dtes  Feo^  t.  Wong  Ah  Yon,  67  GaL  81  [7 
Pac.  8],  wherein  the  court  reversed  a  judg- 
ment of  convictlott  fbr  the  reaa«i  that  tlie 
verdict  of  the  Jury  was  based  solely  and  alone 
upon  a  false  statement  made  by  the  defwd- 
ant  In  regard  to  a  matter  in  no  way  connect- 
ed with  the  crime  of  which  he  was  accused. 
The  facts  of  that  case  bear  no  analogy  to  the 
one  at  bar.  Moreover,  the  false  statement 
was  not  made  by  defendant  when  a  witness, 
as  stated  in  the  instruction. 

[5]  "There  was  no  error  in  instructing  the 
Jury  that  a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  others,  etc. 
With  the  qualifications  Incorporated  therein, 
it  is  a  correct  statement  of  the  law  as  con- 
tained in  section  2061  of  the  Code  of  ClvU 
Procedure.  People  v.  Delucchi,  17  Gal.  App. 
96  [118  Pac.  935] ;  People  v.  Corey,  8  Cal.  App. 
728  [97  Pao.  907]." 

To  what  is  said  on  the  pcAnt  last  mention- 
ed we  may  add  the  observation  that  the  In- 
struction complained  of  differs,  to  some  ex- 
tent, from  any  Instruction  heretofore  approv- 
ed by  this  court  or  by  the  courts  of  appeal. 
It  would  be  a  better  practice,  in  matters  of 
this  kind,  to  adhere  to  forms  of  expression 
that  have  bad  the  direct  sanction  of  appel- 
late courts.  At  the  same  time,  we  do  not 
think  the  instruction,  read  in  its  entirety, 


was  substantially  prejudicial  to  the  appel- 
lant's rights. 

[1, 7]  During  the  croea-ezamlnatton  of  the 
prosecutrix,  and  upon  an  objection  being 
made  to  a  question  asked  by  (me  of  d^end- 
ant's  coonsel,  Mr.  Bpsteen,  the  following  col- 
loquy took  place:  'TThe  Court:  The  matter 
about  which  you  are  now  speaking  you 
brought  out  tm  craae-examlnation.  Mr.  Bp- 
8 teen:  That  is  tiie  very  fact  to  be  brought 
out,  matters  that  this  wltoess  has  glosed 
over.  Mr.  West  (District  Attorney):  That 
statement  of  ttie  counsel  is  entirely  Improper. 
TbB  Court:  TbB  remark  of  the  counsel  Is 
very  nngentlemanly  and  unprofessional,  and 
I  admonish  you  to  refrain  from  such  remarks 
to  the  witness  who  has  been  as  courteous  and 
kind  and  modest  as  this  witness  has  been." 
Nothing  further  was  said  at  the  time,  but 
later  Mr.  Bpeteen  said:  "During  Uie  course 
of  the  examination  of  one  of  tiie  witnesses, 
one  of  the  counsel  in  Qiis  case  was  admon- 
ished <a  criticised,  and  at  this  time  the  de- 
fendant excepts  and  objects  to  that  admont 
tion  of  the  court  and  assigns  it  as  error."  To 
tills  tiie  court  r^Ued:  "Let  the  record  show 
tills  Is  some  four  hours  afterwards." 

It  must,  in  falmess,  be  said  that  w«  find 
in  the  ronarks  of  counsel  notbii^  which 
called  for  the  severe  rebuke  administered  by 
the  court,  if,  indeed,  the  remarks  made 
were  reprehoisible  In  any  degree.  Counsel 
was,  apvarmtly,  endeavoring  to  state  the  ob- 
JetA  of  a  Queatloa  put  by  him  on  cross-ex* 
amlnati(Mi,  and  It  is  dlfBcult  to  see  that  in 
BO  dMng  he  overst^ped  tiie  bounds  of  pro- 
prletT  or  of  due  courtesy  to  the  witness. 
But  an  aflFront  to  oounsd.  or  a  wounding  of 
his  fedlngs,  although  unjustified,  will  not 
furnish  a  basts  for  appellate  review,  unless 
the  rights  of  the  defendant  are  In  some  way 
prejudiced,  and  It  cannot,  be  said  that  the 
characterization  of  counsel's  conduct  as  "un* 
goitlemanly  and  unprofessional"  was  calcu- 
lated to  work  substantial  Injury  to  the  case 
of  the  d^mse.  People  v.  OHverla,  127  Cal. 
376,  S9  Pac.  772;  People  v.  Modlna,  146  Cal. 
142,  79  Pac.  842;  People  v.  Casselman,  10 
Cal.  App.  284,  101  Pac.  693. 

[S]  A  much  more  serious  question  arises 
on  that  part  of  the  court's  remarks  which 
had  to  do  with  the  demeanor  and  manner  of 
the  witness.  Under  a  syst^  of  law  which 
prohibits  Judges  from  charging  Juries  with 
respect  to  matters  of  fact  (Const,  art  «, 
§  19),  and  which  gives  to  the  Jury  the  exclu- 
sive power  to  determine  the  facts  (Pen.  Code, 
i  1126),  the  trial  Judge  should,  as  has  often 
been  pointed  out,  use  the  greatest  care  to 
avoid,  in  the  presence  of  the  Jury,  any  nt- 
terance  which  may  be  construed  as  an  In- 
timation of  his  oplnitm  on  the  issues  of  fiict 
which  are  to  be  determined  by  the  Jury. 
People  V.  Williams,  17  Cal.  147;  People  v, 
Gordon,  88  Cal.  422,  426,  26  Pac.  602.  We 
cannot  doubt  that  the  designation  of  the 
prosecutrix  as  a  "courteous,  kind,  and  rand* 
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est"  wltneGa  should  uot  have  come  from  the 
court.  Tbe  detennlnatlou  of  the  ianoc«ioe 
or  gnllt  of  tbe  defendant  depended  on  wheth- 
er tbe  jury  dioald  credit  Ma  testimony  or 
that  of  the  proaecutrU.  Anything  said  by 
the  Jud^  indicating  that  the  wltnesa  on  the 
stand  had,  by  her  draneanor,  created  a  fa- 
vorable Impression  on  his  mind,  would  nat- 
urally tend  to  lead  the  Jury  to  give  to  her 
testimony  greater  weight  tiian  they  othmrise 
mig^t.  The  snbject  concerning  which  she 
was  being  examined  was  of  a  delicate  and 
embarrassing  nature,  and  tbe  snniestlon  that 
she  bad  exhibited  "modesty"  might  well  have 
teen  viewed  by  the  Jury  as  Indicating  the 
court's  view  that  what  counael  for  appellant 
regarded  as  an  nn willingness  on  hee  part  to 
give  the  facts  in  detail  was  caused,  not  by 
any  desire  to  evade  or  to  conceal  the  truth, 
but  rathtf  by  a  reserve  commendable  In  a 
young  glrL  Snch  an  intimation  constituted 
an  invasion  of  the  jury's  province  of  judging 
the  facts,  in  the  light  of  tbe  appearance  and 
demeanor  of  witnesses,  and  might  be  highly 
prejudicial. 

[I]  But  it  has  long  been  Oie  rule  In  this 
court  tbat  a  claim  of  misconduct  on  the  part 
of  tbe  district  attorney  or  the  trial  Judge 
will  not  ordinarily  be  considered  on  appeal, 
unless  the  complaining  party  has  promptly 
called  the  attenticm  of  the  court  to  the  al- 
leged impropriety  and  assigned  misconduct 
thereon.  People  v.  Shem  Ah  Fook,  64  Cal. 
382,  1  Pa&  347;  People  v.  Abbott,  101  Cal. 
045,  36  Pac.  129;  People  T.  Frlgerio,  107  Cal. 
151,  40  Pac.  107 ;  People  v.  Kramer,  117  Cal. 
647.  48  Pac.  842;  People  v.  Osborn.  12  Gal. 
App.  148,  106  Pac.  881 ;  People  v.  Walker,  15 
Cal.  App.  400,  114  Pac.  1009.  Tbe  reason  for 
this  rule  Is  tbat  the  court  should  be  given  the 
opportunity  to  correct  the  Irregularity  or  to 
prevent  any  prejudicial  effect,  if  that  be  pos- 
nlble.  There  may,  of  course,  be  cases  In 
which  the  act  done  or  remark  made  is  of 
i^ucb  a  character  tbat  a  harmful  result  could 
not  be  obviated  by  any  retraction  or  in- 
struction. In  such  cases  the  misconduct  will 
furnish  ground  for  reversal,  even  though  the 
court  may  have  taken  immediate  steps  to 
correct  any  impression  improperly  conveyed 
to  the  jury.  People  v,  Derwae,  IBS  Cal.  592, 
102  !Paa  266.  For  like  reasons,  the  want  of 
an  assignment  of  misconduct  should  not  af- 
fect appellant's  rights,  where  such  assign- 
ment could  not  hare  led  to  the  curing  of  the 
harm  done. 

In  the  present  case,  we  do  not  think  the 
expression  of  the  court  was  such  as  to  pre- 
clude the  possibility  of  guarding  against  prej- 
□didal  effect.  If  timely  and  proper  assign- 
ment bad  been  made.  It  Is  true  that,  as  we 
have  {K>inted  out,  the  remarks  made  could 
well  have  been  Interpreted  as  Indicating  the 
court's  belief  that  the  witness'  testimony 
was  entitled  to  weight  But  this  was  not 
the  only  possible  Interpretation.  On  a  read- 
ing of  the  entire  colloquy,  it  might  fairly  be 
Inferred  tbat  tbe  court  waa  undex  tbe  Im- 


presaioo— a  mistaken  one,  very  likely— that 
tbe  defendant's  counsel  hiad  failed  to  treat 
the  prosecutrix  with  the  courtesy  which  is 
the  due  of  every  witness.  The  remarks  of 
the  court  were  designed,  mainly*  aa  a  reproof 
to  counsel  for  his  supposed  discourtesy. 
What  was  said  about  the  witness  was  said 
in  this  connectlOD,  and  may  well  have  been 
Intended  as  a  comment  upon  the  propriety, 
In  point  of  courtesy  and  good  taste,  of  the 
witness'  demeanor,  rather  than  as  an  intima- 
tion that  her  testimony  was  to  be  believed. 
While  even  such  comment  Is  to  be  avoided. 
It  can  hardly  be  said  tbat  Its  effect  would 
necessarily  be  so  prejudicial  as  to  require  a 
reversaL  If  counsel  had  promptly  called  the 
attention  of  tbe  court  to  the  objectionable 
character  of  its  remarks.  It  is  quite  reason- 
able to  believe  that  any  Improper  effect  on 
the  minds  of  the  jury  could  have  been  ob- 
viated by  an  instruction  disclaiming  any  In- 
tention to  express  an  opinion  on  the  weight 
of  the  testimony,  and  emphasizing  the  duty 
of  tbe  jury  to  disregard  the  supposed  be- 
lief of  the  court  in  determining  the  credibili- 
ty of  tbe  statement  of  any  witness.  The 
mere  fact  that  the  assignment  of  misconduct 
did  not  follow  Immediately  upon  the  expres- 
sions of  the  court  would  probably  not,  in 
and  of  itself,  bar  Uie  right  to  have  the  as* 
slgnment  reviewed  here.  But  the  delay  is 
certainly  a  circumstance  entitled  to  consid- 
eration in  connection  with  the  claim  of  the 
respondent  tbat  the  form  of  tbe  objection 
was  not  sufficiently  specific  to  call  the  atten- 
tion of  the  court  to  tbe  precise  matter  com- 
plained of.  It  will  be  observed  tbat  what 
was  objected  to  and  assigned  as  error  was 
the  fact  that  the  court  had  "admonished  or 
criticised"  one  of  the  oounsel.  This  form 
of  assignment  If  made  at  the  time  of  the  oc- 
currence, would  perhaps  have  been  sufficient 
to  bring  the  mind  of  the  court  to  a  reconsid- 
eration of  all  that  It  had  just  said.  Including 
an  observation  regarding  tbe  demeanor  of 
tbe  witness  as  well  as  a  reflection  upon  tbe 
conduct  of  counsel.  But  when  objection  was 
first  taken  after  tbe  lapse  of  several  hours, 
It  can  hardly  be  assumed  that  the  exact 
words  uttered  at  a  considerably  earlier  stage 
of  the  trial  were  so  fresh  In  the  recollection 
of  the  court  that  an  objection  to  a  criticism 
of  counsel  would  be  likely  to  bring  to  mind 
the  fact  that  such  criticism  had  been  cou- 
pled  with  matter  otherwise  objectionable. 
In  tbe  absence  of  a  more  prompt  assign- 
ment, fairness  to  the  court  required  that  tbe 
claim  that  It  had  expressed  an  opinion  on 
the  weight  of  the  evidence  should  have  been 
stated  In  such  words  as  to  make  the  real  na- 
ture of  the  claim  reasonably  apparent  Un- 
der the  peculiar  circumstances  of  this  case, 
we  think  tbe  assignment,  considering  its 
phraseology  together  with  the  time  when  It 
was  made,  was  not  such  as  to  entitle  tbe 
defendant  to  a  favorable  consideration  of 
the  point  urged.  The  language  used  did  not 
suggest  to  tbe  court  tbe  necessity  or-vr«prie>  i 
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tr  of  glTing  a  eantliniBry  liutructlon,  and  no 
otber  TOQiieat  tor  sacb  instmctlni  waa  madsi 

The  tongfOxig  dlacnsslon  oovers  all  the 
points  presented. 

The  Judgment  and  the  oid«r  appealed  from 
are  affirmed. 

We  concur:  ANOBLLOTTI.  J.;  HBN- 
SHAW,  J. 

SHAW,  J.  (concurring.  Z  oonear  in  the 
Judgment  and  in  all  of  ttie  opinion  of  Jus- 
tice SL038,  except  the  part  relating  to  tbe 
form  of  the  objecthm  made  to  tbe  remark  of 
the  court  upon  tSie  crosa-examlnation  of  tbe 
prosecutrix.  Tbe  objection  was  expressly 
directed  to  the  censure  of  counsel  by  tbe 
court,  and  to  no  other  part  of  the  remark. 
I  do  not  think  ttiat  this  court  on  appeal 
should  ot  can  prop«ly  assume  that  It  was 
intended  or  understood  as  an  objection  to 
tbe  omnmendaticm  1^  tbe  court  of  the  de- 
meanor of  the  prosecutrix  to  which  it  is 
now  sought  to  divert  it 


BOBEETS  T.  DUFFY  et  aL    (S.  F.  6749.) 
(Supreme  Court  of  California.  April  U,  1914.) 
Pasdon  (I  7*)— Parole  or  PBiaonBa— Stat- 

UTB— COHSTfiUOTIOK. 

Under  St  1913.  p.  1048.  entitled  "An  act 
to  establlah  a  boatd  of  parole  commisBionera 
for  the  parole  of  and  KOTemmeDt  of  paroled 
prisoners,"  authorizing  the  board  of  prison  di- 
rectors to  eetabliah  roles  and  regulations  un- 
der wbldi  any  prisoner,  who  may  have  served 
one  calendar  jrear  of  his  term,  may  be  allowed 
to  go  upon  parole,  etc.,  a  first  term  prisoner  is 
entitled,  as  a  matter  of  right,  upon  the  expiration 
ot  one  calendar  year,  to  make  application  to 
the  board  for  parole,  and  be  accorded  a  hearing 
thereon,  but  no  right  is  given  to  any  prisoner 
to  be  granted  a  parole  at  any  given  time,  or  at 
all,  but  the  matter  of  granting  or  withholding 
it  is  committed  entirely  to  the  judgment  and 
discretion  of  the  board,  dnce  there  is  no  rea- 
son why  the  word  "may,"  as  need,  should  not 
be  given  Its  ordinary  meaning,  and  be  con- 
stmed  as  permissive  or  conferring  discretion. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent 
Dig.  K  8.  9:  Dec  Dig.  {  7.*1 

Shaw,  3.,  dissenting. 

In  Bank.  Application  by  James  H.  Roberts 
for  a  writ  of  mandate  to  be  directed  against 
Dennis  M.  Daffy  and  others,  members  of  the 
^tate  Board  of  Prison  Directors,  and  M.  B. 
Noon,  Clerk  of  tbe  Board.  Writ  granted. 

Carroll  Cook,  ot  San  Tmndsco,  for  peti- 
tioner, n.  S.  Webb,  Ati7*  Gen.,  and  Raymond 
Benjamin,  Chief  Deputy  Atty.  Gen.^  for  re- 
spondents. 

LOBIGAK,  3.  This  is  a  proceeding  for  a 
writ  of  mandate  and  Involves  a  construction 
of  an  act  of  the  Legislature  entitled  "An  act 
to  establish  a  board  of  parole  commissioners 
for  the  parol  of,  and  government  of  paroled 
prisonera"  Stats.  1913,  jf.  1048.  Tbe  provi- 
sions of  the  act  pertinent  to  a  consideration 
of  tbe  application  of  petitioner  for  this  writ 


read  as  follows:  "fSXui  stat6  board  ia  ptiaaa 
directors  of  tbe  state  dull  hftva  power  t» 
establish  rules  and  regulations  under  wUcb 
any  prisoner  who  is  now  or  hereafter  may  be 
imprisoned  in  any  state  prison^  and  who  may 
have  served  one  calendar  year  of  the  term 
for  which  be  was  convicted  may  be  allowed 
to  go  upon  paAOs  ontiide  of  the  buildings  and 
inclosure,  but  to  runaln  irtiile  on  parole  In 
the  legal  custody  and  under  ttae  control  of  the 
state  board  of  prison  directors,  and  subject 
at  any  time  to  be  taken  -batft  within  the  In- 
closnre  of  said  prison;  and  full  power  to 
make  and  enforce  such  rules  and  regulationa, 
to  grant  parols  thereunder,  and  to  retatke  and 
imprison  any  convict  so  upon  parole  Is  hereby 
conferred  upon  said  board  of  directors, 
*  *  *  imivlded,  however,  that  no  prisoner 
imprisoned  under  a  life  sentence  shall  be 
paroled  until  he  shall  have  mrveA  at  least 
seven  calendar  years;  provided,  fturtiier,  that 
no  prisoner  who  has  served  a  previous  term 
In  any  state  prison  in  tiUs  or  any  otber  state 
shall  be  paroled  ontU  he  has  served  at  least 
two  calendar  years,  and  mi  prisoner  who  bas 
had  imposed  upon  Mm  two  or  more  cumula- 
tive or  consecutive  sentences  shall  be  paroled 
until  be  has  swved  at  least  two  years  at  the 
aggregate  time  of  sucb  eamalatlTe  or  ocmsecu- 
tlve  sentences." 

Tbe  petition  sets  forth  that  petitioner  has 
been  confined  in  the  state  prison  at  San  Qnen- 
tln  since  Jaly  18,  1912,  under  a  sentence  of 
five  years  for  felony;  that  prior  to  the  time  of 
filing  this  [>etiUon  liis  actual  period  of  impris- 
onment exceeded  one  year  and  two  months; 
that  he  had  not  served  a  previous  term  in 
any  state  prison  in  the  state  or  in  any  other 
state,  and  that  he  had  not  bad  imposed  on 
him  more  than  one  sentence  of  imprisonment; 
that  the  actual  time  of  sentence  of  petitioner, 
when  reduced  by  credits,  pursuant  to  the  stat- 
utory allowance,  and  deduction  for  good  con- 
duct is  three  years  and  seven  months,  and 
tliat  his  conduct  during  his  entire  term  of  im- 
prisonment has  been  exemplary ;  that  he  has 
conformed  to  all  of  the  rules  regulating  tlie  be- 
havior and  duties  of  prisoners  at  said  prison, 
and  has  never  been  punished  or  reprimanded 
for  any  violation  thereof  or  any  misconduct 
The  petition  then  further  avers  that  under 
the  provisions  of  the  act  heretofore  referred 
to  and  on  July  19, 1913,  there  accrued  to  peti- 
tioner under  the  act  a  right  to  make  applica- 
tion to  said  board  for  parole  and  to  be  given 
a  bearing  thereon  before  said  board  and  at 
the  conduslon  thereof,  to  an  Immediate  re- 
lease on  parole,  but  that  he  is  prevented  by 
the  said  board  from  having  his  application 
therefor  filed  with  the  clerk  of  tbe  board  or 
considered  or  acted  on  by  the  board  It.self,  by 
reason  of  the  declared  official  attitude  of  said 
board  toward  the  application  of  petitioner, 
which  would  render  such  application  an  idle, 
futile  and  useless  act  in  tbe  premises;  that 
this  is  due  to  a  rule  or  regulation  of  the 
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board  passed  In  1909  and  designated  In  Its 
printed  book  of  rules  as  rale  6,  which  de- 
clares: "Rnle  5.  Half  term  mast  be  served. 
No  application  tor  parole  shall  be  filed  by  the 
clerk  until  the  priaonet  shall  have  seired 
one-lialf  Us  sentence  unless  for  some  extraor- 
dlimiy  reascm  tibe  same  shall  have  been  rec- 
ommended In  wrltli^c  by  the  warden  with  hts 
reasons  thertfor  and  ordwed  filed  by  the. 
afl3rniatlTe  vote  of  at  least  four  members  of 
the  board."  The  relief  asked  by  the  writ  is 
for  a  mandate  -regulrlns  the  clerk  of  the 
board  of  prison  directors  to  forthwith  receive 
and  file  the  application  of  petitioner  for  re- 
lease on  parole;  that  the  board  be  command- 
ed to  hear  snch  application  and  thereupon  to 
grant  the  application  of  petitioner  for  release 
on  parole  dnilng  the  remaining  period  of  his 
term  subject  to  be  returned  to  prison  for 
Tlolatlon  of  any  of  the  rales  and  regulations 
prescribed  by  the  board  goremlns  the  conduct 
of  priaaners  irtille  on  parole. 

As  limply  a  question  the  cmstractlon ' 
of  the  act  la  InTolved  In  this  proeeedliv,  the 
matter  Is  snbmitted  for  dedslra  on  demurrer 
InterpOKd  by  respondents  to  the  petition. 

The  position  taken  by  counsel  for  peti- 
tioner Is  that  nnder  the  act  a  prisoner,  who 
Is  undergoing  a  first  and  only  term  of  Im- 
prisonment and  who  has  not  been  sentenced 
for  life,  la  not  only  gXrea  an  absolute  right 
upon  the  eviration  of  one  calendar  year  of 
hla  sentence  to  make  ap^lcatton  to  the  board 
of  prison  directors  for  parole  and  be  accorded 
a  bearing  Omeon,  bul^  ftirthw,  that  anch 
prlsraer  is  also  entitled  as  a  matter  of  atatn- 
tory  right  to  a  pande  after  anch  hearing  pro- 
vided Ub  conduct  in  prison  lias  been  good. 
The  petitioner,  belonging  to  the  class  of  prts- 
oners  comnundy  known  ns  "first  termers"  and 
coming  within  the  "(oie-year"  provision  of  the 
act,  complains  of  aald  rule  of  tiie  board  at* 
tempting  to  prednde  him  from  making  ai^ll- 
cation  tor  or  being  granted  a  parole  until 
one-lialf  of  hla  sentence  has  been  s^ed,  as 
an  arbitrary  and  Illegal  prevoition  and  denial 
of  what  be  insists  are  hla  rights  under  the 
act  The  position  of  the  respondents,  on  the 
other  band,  is  that  Uie  reference  In  the  act 
to  tbe  periods  of  sentence  to  be  served  by 
I«isoner8  amounts  simply  to  a  limitation  up- 
on tbe  pown  of  tbe  board  to  grant  paroles 
prior  to  die  expiration  of  snch  periods;  tbat 
no  rights  whatever  are  conferred  on  prisoners 
by  the  terras  of  tbe  act;  but  that,  subject  to 
sodi  ijmiftfnnf,  the  oitlre  matter  reqiectiiig 
the  parole  of  prisoners,  when  and  how  appli- 
cations may  be  permitted  to  be  made  to  the 
board  and  heard  and  determined,  and  wheth- 
er parole  shall  be  granted  or  not  as  to  any 
individual  prisoner,  is  left  aitiraly  to  tbe 
discretion  of  the  board. 

Conaideilng  now  the  construction  to  be  imt 
upon  the  terms  of  the  act  under  the  claims  of 
the  respective  parties  to  this  iwoceeding,  we 
address  our  attention  to  the  first  claim  made 
by  petittoiiar  that  as  a  "first  termar^  lie  was 


entitled  at  the  expiration  of  the  calendar 
year  at  his  term  to  make  application  for  a 
parole  which  the  board  had  no  power  to  deny 
him  by  this  rule. 

Respondents  assert  that  this  claim  of  pe- 
titioner is  entirely  disposed  of  and  the  valid- 
ity of  the  rule  supported  by  a  simple  refer- 
Mce  to  what  they  claim  Is  specific  authority 
granted  to  make  such  a  rule  In  tbe  opening 
provision  of  the  act  Where  it  Is  declared  tbat 
the  board  "shall  have  power  to  establish 
rules  and  regulations  under  which  any  pris- 
oner •  •  •  may  be  allowed  to  go  upou 
parole  outside  of  tbe  buildings  and  inclosure. 
•  ♦  • "  etc  But  the  authority  so  given 
has  no  relation  whatever  to  prescribing  rules 
and  r^nlatlons  as  to  when  a  prisoner  shall 
make  application  for  a  parole  or  as  to  a 
hearing  or  action  thereon  by  the  board.  It 
has  nference  solely  to  tbe  adoption  of  rules 
and  regulatlona  under  which  prisoners  shall 
be  governed  and  controlled  after  ibes  are 
admitted  to  parole  and  conditionally  released 
from  prison,  and  for  the  violation  of  which 
during  such  parole  tb^  may  be  retaken  and 
relmpcisoned.  In  fact,  there  is  nothing  In 
the  act  itself  saying  anything  about  applica- 
tions or  bearings  for  parole  or  anything 
about  rules  or  regulations  governing  these 
matters.  TtM  authority  of  the  board  to 
make  rules  and  r^rnlatlons  on  tbe  subject  la 
not  disdosed  In  the  act*  but  proceeds  fropi 
an  Implied  poww  existing  in  all  boards.  In- 
dependent of  any  express  authorization  on 
the  subject,  to  adopt  such  rules  as  will  li- 
able them  to  efiOdently  dlscbai^  the  duties 
imposed  upon  them. 

In  the  absence  then  of  any  express  grant 
In  the  act  to  the  board  of  discretion  to  pro- 
vide whoa  appUc&tlons  shall  be  made  by  a 
prisoner  for  parol^  the  question  is  presented 
under  the  first  contention  of  petitioner 
whether  sndi  provisions  as  are  contained  in 
the  act  reasonably  construed  disclose  an  in- 
tuition on  the  part  of  the  L^slature  to  vest 
discretion  in  the  board  on  that  subject,  or 
whether  the  intentloa  is  to  give  to  a  prisoner 
after  the  service  of  a  specified  period  of  bis 
sentence,  a  right,  at  least,  to  make  an  ap- 
plication for  a  parole  and  to  have  a  beariug 
and  action  of  the  board  upon  it  This  ques- 
tion must  be  determined  from  a  considera- 
tion of  tbe  language  employed  in  the  act  con- 
strued in  tbe  light  of  the  main  objects  and 
purposes  sought  to  be  attained  through  all 
parole  legislation.  It  la  not  necessary  to  dis- 
CQSB  at  length  these  objects,  and  purposes  or 
to  discuss  them  at  ail  further  than  as  their 
consideration  may  aid  us  in  interpreting  tbe 
intention  of  the  l<egislature  under  tbe  provi- 
sions of  our  parole  law.  That  law  is  human- 
itarian In  character  and  comports  with  leg- 
islation of  a  similar  nature  prevailing  In 
various  states  of  the  Union.  Under  the  old 
penitentiary  system  a  prisoner  was  allowed 
his  liberty  only  upon  expiration  of  his  term 
of  sentence.   Tbe  purpose  and  object  of  a 
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parole  system  in  to  mitigate  the  rigor  of  the 
old,  and  while  requiring  the  panlahment  of  a 
prisoner  by  actual  confinement  for  a  fixed 
period  of  his  term  of  sentence,  still  to  pro- 
vide a  more  humane  management  and  prison 
discipline  under  which  there  Is  extended  to 
those  who  may  show  a  disposition  to  reform 
and  whose  reformation  may  reasonably  be 
expected,  a  hope  and  prospect  of  liberation 
from  the  prison  walls  under  the  restrictions 
andT  conditions  of  a  parole.  It  recognizes 
that,  notwithstanding  the  commission  of 
crime  requires  a  measure  of  Imprisonment  as 
a  penalty,  still  that  the  Interests  of  society 
require  that  under  prison  discipline  every 
effort  should  be  made  to  produce  a  reforma- 
tion of  the  prisoner,  and  proper  measures 
adopted  so  that  this  may  be  accomplished. 
It  realizes  that  prisoners  are  not  irretriev- 
ably bad  and  that  there  may  exist  sumclent 
good  In  many  of  them  under  which  such  ref- 
ormation  Is  possible  and  through  which.  If 
opportunity  Is  given,  it  may  be  accomplished. 
The  legislative  policy  manifested  In  the  act 
was  to  provide  such  a  system ;  on^  whereby, 
notwithstanding  fixed  terms  of  soitence,  a 
hope  was  to  be  held  out  to  prisoners  that 
through  good  conduct  In  prison  and  a  dis- 
position shown  towards  reformation,  they 
might  be  permitted  a  conditional  liberty  up- 
on restraint  under  which  they  might  be 
again  restored  to  society  to  actually  work 
out  th^r  reformation  and  become  useful 
members  of  the  community,  and  to  this  end 
Uie  board  was  given  certain  powers  and 
diarged  with  certain  duties. 

It  is  claimed  by  respondents  that,  tikis  be- 
ing trae,  still,  under  the  provisions  of  the 
act,  detfdls  as  to  Its  accomplishment;  and  all 
matters  respectti^  ^role,  are  left  to  the  dis- 
cretion of  the  board,  limited  only  to  the  ex- 
tent Gat  it  mfty  not  grant  parole  nntll  the 
qpedfled  term  of  service  of  Imprisonmoit  as 
to  the  different  classes  of  prisoners  referred 
to  in  the  act  has  expired.  As  far  as  the 
llndtatlon  is  concerned,  it  is  true  that  it 
must  be  takm  as  restricting  the  power  of  the 
board  to  grant  a  parole  before  tiie  expiration 
of  such  periods;  bnt,  In  <mt  oplnimi,  the 
language  used  there,  not  being  qualified  or 
controlled  by  any  other  Umgnage  of  the  aet, 
was  not  intended  merely  to  restrict  the  pow- 
er of  the  board  tn  that  respect,  bnt  it  neces- 
sarily Implies  that  ^ea  these  periods  of 
service  have  expired  a  right  to  have  a  parole 
granted  to  them,  If  deemed  worthy  of  It,  was 
then  conferred  on  prisoners  of  these  varions 
classes  and  as  inddoit  to  that  right  thore 
was  accorded  to  them  the  further  right  or 
privilege  of  their  making  application  to  the 
board  thereft>r.  In  other  words,  that  It  was 
the  intention  of  the  Legislature  that  there 
should  be  then  given  to  them  the  right  or 
privilege  of  applying  for  the  benefit  of  a  pa- 
role to  be  exercised  by  them  on  their  own 
Initiative  under  regulations  to  be  prescribed 
by  tba  board  such  aa  would  directly  and  im- 


mediately thereafter  permit  them  to  avail 
themselves  of  this  right 

Giving  the  act  this  conatrhctlon  does  not 
at  all  hamper  or  Interfere  with  any  discre- 
tion which  may  be  vested  in  the  board  as 
to  granting  or  withholding  parole,  but  really 
Is  in  aid  of  the  spirit  of  the  act  The  Legis- 
lature by  permitting  a  parole  after  these  pe- 
riods of  sentence  assumed  that  there  might 
be  prisoners  who  were  at  that  time  worthy 
of  having  the  benefit  of  it ;  that  in  many  in- 
stances, and  particularly  as  to  "first  termers," 
service  of  sentence  for  a  q>eclfled  period 
would  be  sufficient  punishment  and  If  It  then 
appeared  a  prisoner  had  shown  an  Intention 
and  disposition  to  reform  and  that  such 
reformation  might  be  reasonably  assured  of 
accomplishment  under  the  restrictions  of  a 
parole,  the  board  might  extend  It  to  him.  It 
was  not  expected  by  the  Le^flslature  that 
the  board,  its  individual  members  selected 
from  the  community  at  large,  men  of  af- 
fairs and  holding  only  periodical  sessions  in 
the  discharge  of  the  duties  Imposed  upon 
them,  could  have  knowledge  oi  the  case 
of  each  individual  prisoner  who  mi^t  be 
worthy  of  t>elng  extended  a  parole,  his 
previous  conduct,  his  age,  the  offense  for 
which  he  was  committed  or  the  circumstances 
surrounding  it,  his  character  or  disposition 
as  chastened  by  prison  discipline,  his  inclina- 
tions toward  a  better  life  and  other  circum- 
stances which  would  govern  its  action  in  a 
fair  and  Just  determination  of  whether  refor- 
mation of  the  prisoner  was  reasonably  as- 
sured and  that  it  mi^t  be  actually  accom- 
plished it  he  were  given  an  opportunity  to 
effe<^  it  under  parole.  It  does  not  contem- 
plate that  the  board  should  take  Uie  initia- 
tive and  investigate  the  case  of  each  prisraier, 
and  the  board  so  undentood  thia  in  adoptlns 
the  rule  here  In  qnestiim  which  left  it  to 
the  pris(mer  to  make  the  appttcation.  But 
the  condition  as  to  when  the  application 
might  be  made  the  board  had  no  ilgbt  to 
impose.  It  had  no  anthori^  to  superadd  a 
period  of  years  beyond  that  which  the  Legis- 
lature had  itself  definitely  fixed  when  a  pris- 
oner might  he  admitted  to  parole,  and  the 
fixing  of  which  hy  the  Le^SIatun,  aa  we 
have  said,  necessarily  implied  that  he  sbonid 
t3ien  haw  the  right  to  make  an  application 
to  obtain  it  If  this  were  not  the  reason- 
able construction  to  be  Indulged  in,  it  wonld 
follow  that  the  board  might  in  Its  discretion 
require  the  service  of  any  period  of  impris- 
onment it  chose — half  the  term  ot  sentence 
or  three-fourths  or  longer — before  It  would 
entertain  any  application  for  parole.  Snrioe 
of  an  arbitrary  fixed  term  whldi  has  rela- 
tion to  the  matter  of  punishment  cannot  of  it- 
self furnish  a  proper  or  just  standard  of 
Itself  by  whiiA  it  may  be  &lrly  determined 
whether  or  not  a  prisoner  has  repented  his 
crime  and  evidenced  a  disposition  to  redeeir 
himself  and  may  with  safety  to  society  be 
granted  a  parole  under  which  to  attain  com* 
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^te  KformKtloiL    Terms  of  tmprlsonment 
Imposed  by  the  various  courts  of  the  state  on 
different  crimliials  may  be,  and  In  rery  many 
cases  are,  of  imeqnal  length  when  Impoaed 
for  tbe  same  offense.   The  act  divides  pris- 
oners subject  to  parole  into  three  classes, 
among  those  being  "flrvf  and  "second  term" 
prisoners.   The  obvious  Intention  of  the  Leg- 
islature was  to  make  the  "flrat  termen^'  the 
most  favored  class  in  the  matter  of  parole. 
Naturally  so,  because  first  offenders  are  to  a 
lar^e  extent  the  more  readily  redeemable  and 
entitled  for  that  reason  to  more  favorable 
coQfdderatlon.    Yet,  as  to  prisoners  coming 
within  this  class  for  dmilar  offenses,  sen- 
tences of  unequal  lengths  of  Imprisonment 
are  imposed.  Under  these  drcomstances,  if  it 
were  intended  by  the  Legislature  that  the 
board  might  by  rale  arbitrarily  fix  service 
of  half  the  term  of  a  sentence,  possibly 
amounting,  as  to  «  "first  termer"  under  a 
long  sentence,  to  many  years  beyond  the 
year  fixed  in  the  act,  a  greater  period  of 
service  ml^t  be  required  before  he  would 
be  permitted  to  file  an  appUcatton  for  a  pa- 
role than  If  he  were  serving  sentence  as  a 
"second  termer."   And      this  connection  it 
may  be  suggested,  without  expatiating  upon 
it.  that,  as  to  first  term  prisoners  upon 
whom  is  imposed  a  long-term  sentence,  it  can 
readily  be  conceived  that  though  deemed 
to  be  prisoners  the  most  susceptible  to  earli- 
est reformation  and  to  be  most  favorably  con- 
sidered as  to  parole,  the  prevention  of  an  ap- 
plication by  them  until  after  years  of  im- 
prisonment arbitrarily  fixed  under  the  rule 
had  been  undergone,  would  tend  to  defeat, 
rather  than  further,  the  very  purpose  and  ob* 
}ect  of  the  act   None  of  these  results  may 
follow  when  the  act  Is  construed  as  extend- 
ing tbe  right  to  a  prisoner  to  mahe  i^pllca- 
tion  for  parole  at  the  end  of  the  term  speci- 
fied In  the  act   Not  does  this  oonstmctlon 
interfere  at  all  with  the  large  discretionary 
power  which  the  board  may  iwssesa  over  mat-- 
ters  of  parole  If  the  other  point  made  by  pe- 
titioner, that  the  parole  moat  be  granted 
at  the  expiration  of  tbe  periods  fixed  to 
prisoners  whose  conduct  Is  good  (which  we 
shall  presently  consider)  is  untenable^  It  sim- 
ply extends  to  any  prisoner  the  privily 
of  making  an  application  and  having  the 
board  bear  and  dispose  of  it  whea  the  period 
fixed  in  the  act  as  the  time  when  he  might 
be  paroled  has  expired.    A  cooBtraction  In 
harmony  with  the  purpose  of  ttie  Legislature 
In  creating  a  parole  system,  which  Is  to  per- 
mit the  liberation  of  a  prisoner  on  parole  at 
tbe  earliest  period  vrhea  permitted  by  law 
and  when  on  a  consideration  of  the  merits : 
and  objects  of  eadi  indlvldoal  ease,  parole, 
ought  in  OtB  Judgment  of  the  board,  to  be 
granted. 

This  brings  ua  to  the  other  claim  urged  by 
petitioner  that  not  only  is  he  entitled  to  ap- 
Vly  for  parole  at  the  end  of  the  first  calen- 
dar jmr  of  his  saitence^  dot  further  entitled 


thereon.  If  his  prison  conduct  during  that 
period  Is  shown  to  have  been  good,  to  a  pa- 
role as  matter  of  right  His  position  is  that 
the  word  "may,"  used  In  the  section  with 
reference  to  a  prisoner  who  has  s^red  one 
calendar  year  of  his  Imprisonment  and  pro- 
viding that  he  "may  be  allowed  to  go  on  pa- 
role outside  the  buildings  and  Inclosures,"  is 
to  be  construed  as  "must"  or  "shall,"  and, 
thus  construed,  a  mandatory  duty  Is  Imposed 
upon  tbe  board  to  parole  him;  that  while 
tbe  language  Is  permissive  in  form  it  should 
be  construed  as  mandatory  in  effect  It  is 
only  on  the  theory  of  such  a  construction 
that  the  claim  of  petitioner  can  be  sustained, 
because  otherwise  the  Legislature  in  the  use 
of  the  word  "may"  in  the  section  has  dear- 
ly vested  discretion  in  the  board  on  tbe  sub- 
ject The  rule  is  that  "may"  used  in  legisla- 
tion Is  to  be  given  its  common  and  ordinary 
meaning  and  to  be  construed  as  permissive 
or  conferring  discretion.  It  la  only  to  be 
construed  as  mandatory  when  it  appears 
from  the  terms  of  the  statute  In  which  It  is 
used  that  It  was  the  dear  policy  and  Intent 
of  the  Legislature  to  impose  a  duty,  and  not 
simply  to  confer  a  dlscretionaiy  power  and 
when  the  public  or  third  persons  have  a 
claim  de  Jnre  to  bare  the  power  exercised, 
that  It  is  to.  be  construed  in  a  mandatory 
sense.  EembaU  v.  McFhail,  128  Cal.  444,  60 
Pac.  1002.  Applying  these  rulea  to  the  pro- 
vision in  question,  we  perceive  nothing  in  the 
language  used  or  in  the  policy  or  intent  of 
the  Legislature  which  requires  tbe  word 
"may"  to  be  given  any  mandatory  construc- 
tion or  requiring  that  it  be  construed  In  any 
other  than  its  ordinary  meaning  as  extend- 
ing a  discretionary  power  to  the  board  to 
grant  or  withhold  parole  as  in  its  Judgment 
may  appear  proper  and  advisable.  Counsel 
for  petitioner  directs  bis  discussion  of  the 
construction  to  be  given  to  the  act  to  the 
first  provision  thereof  having  a  particular 
reference  to  "first  term  prisoners"  and  dwdls 
with  emphasis  upon  the  peculiar  considera- 
tion the  Legislature  must  have  had  tor  this 
class  and  Its  intention  that  they  should  be 
given  an  early  release  from  prison  and  an 
opportunity  for  reformation.  Doubtless,  as 
heretofore  discussed,  this  was  tbe  Intmtlou 
of  the  Legislature  In  proper  cases,  but  this 
in  no  way  requires  the  mandatory  construc- 
tion which  is  contended  for,  nor  compels  a 
construction  of  the  act  otherwise  than  it  is 
permlsslvely  written.  In  determining  tbe 
intent  of  the  Legislature  in  that  respect  we 
must  take  Into  consideration  the  ratire  act 
and  not  one  particular  phrase  of  it  Doing 
BO  we  find  as  bearing  significantly  upon  the 
dalm  as  to  prisoners  who  have  served  "one 
year"  and  as  dlsdoslng  the  Intent  of  the  Leg- 
islature as  to  the  liberation  of  any  prisoner 
on  parole,  the  further  terms  of  the  act  as  to 
such  parole  wherein  it  is  "provided,  how- 
ever" and  "provided  farther"  that  no  prison- 
er sentenced  for  life  shall  be  paroled  until 
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fee  lias  '%emd  at  leut  serren  calendar  yoaia," 
•or  shall  a  ^tocmar  who  has  aurred  a  prerl- 
oas  term  be  paroled  nntU  he  ha>  "aured  at 
least  two  calendar  years,"  nor  shall  one  be 
who  has  had  cumulatlre  or  consecutlTe  sen- 
tences, nntll  he  has  "served  at  least  two 
years  of  the  aggregate  time  of  sach  cnmnla- 
tlTe  or  ctmsecntlve  sentences."  Certainly  as 
to  tiiese  two  and  seven  year  <aa8se8  of  pris- 
oners jnst  referred  to  the  board  Is  not  re- 
qnired  to  parole  than  at  the  exi^tion  of 
two  or  seren  years.  The  nse  of  the  term  "at 
least"  Imports  that  entire  discretion  Is  left 
the  board  as  to  when,  if  it  all,  parole  will 
be  granted  to  prisoners  coming  within  these 
dasses  after  ttie  speelBed  term  of  service  ot 
ImprisonmNit  This  h^g  tme  as  to  these 
classes,  there  is  no  reason  why  a  different 
intent  -  should  be  attributed  to  the  Legisla- 
tore  In  regard  to  the  class  of  "first  termers," 
and  the  word  **may,"  which  ordinarily  im- 
ports ^creti<m  and  as  so  constmed  shows 
a  harm(mlons  intent  as  applied  to  all  classes, 
should  be  construed  as  mandatory  with  ref- 
erence to  the  particular  class  of  first  term 
prisoners  when  it  is  manifest  that  as  to  all 
other  classes  discretionary  power  to  parole 
Is  given.  On  the  contrary,  we  are  satisfied 
that  the  same  intent  as  40  the  actnal  parole 
of  prisoners  pemdes  the  enth«  act  It  was 
not  intended  to  nor  did  it  confer  any  right 
whatever  on  any  prisoner  to  be  paroled  at 
an^  fixed  time  or  at  OIL  Q?he  purpose  of  the 
act  is  to  permit  the  libemtlon  of  prisoners 
from  actual  cnstody  in  the  state  prison  un- 
der certain  conditions  and  restrictions  prior 
to  the  service  of  the  fall  time  fixed  In  the 
fientenoe  of  the  trial  court  and  when  the 
board  of  parole  Is  satisfied  from  an  Investiga- 
tion and  consideration  of  the  case  of  any  par- 
ticular prisoner  who  has  served  the  period 
of  sentence  specified  in  the  act  that  there  Is 
such  hope  and  probability  of  his  reforma- 
tion that  he  may  be  permitted  to  re-enter 
society  under  the  restrictions  and  restraints 
of  parole.  It  is  idle  to  uy  that  the  Legla- 
latare  intended  that  tile  fact  that  a  prison- 
er bad  served  one  year  or  any  other  period 
of  a  term  less  than  the  entire  term  for  which 
be  was  sentenced,  coupled  with  the  farther 
fact  that  his  prison  conduct  during  such  pe- 
riod had  been  good,  was  snfilcient  to  show 
that  his  reformation  lad  bem  aooomplisbed, 
and  hence  entitled  him  to  a  parole. '  In'  fact, 
undor  petitioner's  theory  of  construction  It 
was  the  Intmtlon  of  tiie  Legislature  to  in- 
vert the  board  with  a  men  ministerial  dnty 
of  discharging  prisoners  on  parole  at  the  ex- 
piration of  Oie  periods  fixed  In  the  act  sim- 
ply on  a  showing  that  their  prison  conduct 
had  been  good  and  without  relation  to  the 
tenn  of  sentence  whldi  was  imposed  upon 
them  or  a  consideration  by  the  board  of  any 
matters  at  all  whldli  would  ordinarily  and 
reasonablT  be  taken  into  conaideratlon  In  de- 
termining whether  there  was  such  a  reforma- 
tion as  would  entitle  the  prisoner  to  a  oon- 


dmonal  liberty.  NotUng  of  ttds  Und  could 
justly  be  attributed  to  the  LeglaUtnre.  In 
our  opinion,  the  Intwtloa  of  the  Legislature 
was,  while  giving  any  prisoner  at  the  ex- 
piration of  the  period  fixed  In  the  act  a  right 
to  then  apply-  for  a  parole,  to  confer  upon 
the  board  entire  discretion  as  to  whether 
any  Individual  prtooner  ahould  be  then  giv- 
en  a  parole  or  not  This  wm  not  to  be  de- 
termined from  the  good  conduct  alone  of  0» 
prisoner  up  to  that  time,  but  it  was  intended 
that  the  board  should  examine,  not  only  his 
dally  prison  life  and  his  conduct  under  the 
prison  discipline,  but  further  consider  the 
nature  of  the  offense  for  which  he  was  sen- 
tenced, the  term  for  which  he  was  sentenced 
and  the  portion  thereof  wbldi  be  had  aerv- 
ed,  his  age  and  life  history,  his  habits,  In- 
dlnatlons.  disposition  and  tralta  of  diaracter, 
the  probabilities  for  and  against  his  reforma- 
tion, and  from  these  axul  sudi  other  consider- 
ations as  would  enable  it  to  reach  a  fair  and 
just  conduslon  In  the  case  of  eadb  particular 
prisoner  determine  whether  or  not  he  wa» 
worthy  of  release  from  artual  omflnement 
under  the  restrictirais  of  tlie  parole  law  with 
a  Tlew  to  bis  ultimate  r^onnaUon  and  with- 
out danger  to  sod^.  The  whole  matter  <^ 
actual  nilease  upon  parole  was  Intended  to 
be  toft  to  Oie  judgmoit  and  dlsereUon  of  the- 
board  to  be  exerdsed  as  it  mlgftt  be  satisfied 
that  Justice  in  the  case  at  any  particular 
pris(mer  required.  Then  Is  no  public  Inter- 
est, disclosed  in  tito'  act  whish  donands  a 
dlfla«nt  interpretation  of  these  jvovisions; 
but  on  the  contrary,  it  la  obvious  that  pub- 
lie  interiH^  is  best  subserved  by  giving  the- 
word  "may"  its  usual  and  ordinary  meaning 
as  extoidlng  to  the  board  a  permissive  and 
discretionary  power  as  to  the  granting  of  a 
parole  in  the  case  at  any  parttcnlar  prisoner. 

We  have  disposed  of  the  <mly  questions 
properly  involved  in  this  appUcatlim.  Our 
conclusions  are  that  under  the  act  In  qne^on 
petitioner  is  entitled  as  a  matter  of  tight  to 
present  and  file  with  the  board  an  applica- 
tion for  parole  as  a  prisoner  who  has  serv^ 
ed  one*  calendar  year  of  his  term  ot  sentence- 
and  to  a  hearing  Uiereon  and  determination 
thereof  by  the  board  within  a  reascmable  time 
thereafter;  Uiat  rule  B  of  the  board,  as  an  at- 
tempt to  limit  and  restrict  this  r^t,  Is  Il- 
legal and  void;  that  no  right  Is  glrai  under 
the  act  to  any  priscmw  to  be  granted  a  pa- 
n^e  at  any  ^ven  time  or  at  all;  and  that 
the  matter  of  grantii«  or  withholding  It  la, 
under  the  act  committed  entirely  to  the  Judg- 
ment and  discretion  of  the  board. 

In  conformity  with  these  views,  it  Is  or- 
dered  that  a  writ  of  mandate  issue  oonunand- 
ing  the  state  board  of  prison  directors  to 
forthwith  receive  and  file  the  appUcati<m  of 
petitioner  for  release  on  parole,  and  farther 
commanding  said  board  at  ite  next  regular 
meeting  or  session,  or  vrittdn  a  reasonable 
time  thereafter,  to  proce^  to  hear  and  con- 
aider  such  application  and  take  such  action^ 
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Oereon  as  In  Its  judgment  on  ttie  moltB  ot 
the  application  It  deems  proper. 

We  concar:  HENSHAW,  J.;  BIBLVIN,  J. 

SLOSS  ana  AKGELLOTTI,  JJ.  We  eon- 
car.  The  oidnion  of  Mr.  Justice  LORIGAN 
holds  that  the  board  of  prison  directors  bas 
not  the  power,  by  a  rule  of  universal  appli- 
cation adopted  In  advance,  to  deny  to  a  first 
termer  who  has  served  one  year,  the  right 
to  ask  for  a  parole  and  to  hare  his  request 
considered  on  its  individual  merits.  With 
this  we  are  in  entire  accord. 

When  the  board  takes  up  any  petition  for 
parole,  it  has  the  right,  however,  to  consider, 
as  one  of  the  factors  bearing  upon  the  exer- 
dse  of  ita  discretion,  the  length  ot  the  term 
for  which  the  petitioner  was  sentenced  and 
the  proportion  of  that  term  which  has  actu- 
ally expired.  We  do  not  understand  that  the 
main  opinion  Is  intend^  to  express  a  dlfEer- 
ent  view.  It  declares  that  service  of  a  defin- 
ed proportion  of  the  term,  beyond  the  mlnl- 
tuum  of  one  year  fixed  by  the  act,  cannot  be 
made  an  abeolnte  condltloD  precedent  to  the 
right  to  apply  for  a  parole,  regardless  of  all 
other  considerations  bearing  on  the  merits  of 
the  particular  case.  But  it  does  not,  as  we 
read  it,  mean  to  hold  that  the  length  of  time 
served,  although  more  than  one  year,  cannot 
be  tak^  into  account  by  the  board  in  decid- 
ing whether  a  prisoner  should  or  should  not 
be  paroled.  We  are  satisfied,  too,  as  is,  In 
effect,  declared  In  the  main  opinion,  that  the 
determination  of  the  board,  on  any  appUca- 
tlon  for  parole  is  conclusive  on  the  courts,  re- 
gardless of  the  reasons  or  facts  upon  whidi 
it  may  be  based. 

SHAW,  J.  I  dissent  from  the  opinion  and 
reasoning  of  the  court  In  this  case..  The 
parole  act  Is,  in  my  opinion,  an  exercise  of 
clemency  on  the  part  of  the  state,  and  the 
execntion  thereof  by  the  board  of  prison  di- 
rectors constitutes  a  mere  exercise  of  grace 
and  mercy  on  the  part  of  the  state  through 
Us  authorized  officers  toward  persons  who 
have  been  convicted  of  crime.  I  do  not  think 
it  was  the  intention  of  the  Legislature  to  cre- 
ate any  rights  whatever  In  any  prisoner,  with 
respect  to  parole,  which  can  be  deemed  jus- 
ticiable. The  act  limits  the  power  of  the 
hoard  in  certain  particulars  as,  for  example, 
that  an  ordinary  prisoner  must  have  served 
one  calendar  year,  a  life  termer  seven  cal- 
endar years,  and  a  second  termer  two  cal- 
endar years,  before  the  act  can  apply  to  him 
at  all  But  after  those  periods  hare  expired 
the  entire  matter  is  left  in  the  absolute  dis- 
cretion of  the  board.  No  court  should  have 
power  to  snperrlse  or  control  Its  action,  ei- 
ther In  establishing  mles,  or  in  exercising 
flie  cleniency  of  the  state  after  the  mles  have 
heen  established.  The  declaration  of  the 
ttoard  in  the  mle  that  applications  for  parole 
^11  not  be  received  until  one-half  of  the  term 


of  the  prisoner  baa  exi^red  is  nothing  more 
nor  less  than  a  declaration  by  the  board,  In 
the  exercise  of  its  discretion,  that  good  policy 
nqnlres  that  prisoners  should  not  be  eligible 
to  parole  before  that  time,  and  this,  accord- 
li^  to  my  conception  of  the  puTiK>se  and  lan- 
guage of  the  act.  Is  a  matter  for  them  to  de- 
termine and  Is  not  subject  to  reWew  or  con- 
trol by  the  conrts. 

In  KBjr  ease  the  only  r^t  granted  to  a 
prisoner  by  the  decision  of  the  court  would 
seem  to  be  utterly  os^ess.  The  prisoner  is 
given  the  poor  comfbrt  of  being  allowed  to 
liave  his  application  filed  by  the  clerk  and  re- 
ceived and  considered  by  the  board,  with  the 
statemoit  that  after  reo^Tlng  It  the  board 
may  Tefnse  It  with  or  wlthont  reasw,  and 
that  thdr  action  la  b^ond  review  and  final. 
I  can  see  no  result  firom  this  mUng  Qiat  will 
be  beneficial  to  the  prisoners,  and  it  wlU  only 
tend  to  CRAte  discontent  and  disorder  and 
make  the  toak  of  the  management  ot  these 
institutions  more  dUBcult  than  before^ 


HIBERNIA  SAVINGS  &  LOAN  SOCIETI 

v.  DICKINSON  et  al.    (8.  F.  6263.  6350.) 
{Supreme  Court  of  California.   April  8,  1914.^ 

1.  Pleading  (8  36*)— Aniassions  in  Plead- 
ings—Conclusiveness. 

A  finding  contrary  to  a  fact  admitted  by 
the  pleadings,  within  Code  Civ.  Proc.  §  462, 
providing  that  every  material  allegation  of  the 
complaint  not  controverted  by  the  answer  must 
be  taken  as  true,  must  be  disregarded. 

[Ed.  Note.— For  other  caaea,  see  Pleading, 
Cent  Dig.  H  81-86;  Dec  Dig.  |  36.*] 

2.  PUADIRG  <f  84*)— ISSDM— AnSVaB— SBV- 
KBAL  DnSNDAKTS. 

Where  a  complaint  ia  directed  against  two- 
defendants,  and  the  liability  of  one  involves 
facts  not  material  to  the  liability  of  the  other, 
and  they  answer  separately,  neither  need  an- 
swer those  allegations  whidi  rdate  solely  to  the- 
liability  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Pleading.. 
Cent  Dig.  18  168-171 ;   Dec.  Dig.  |  84.*] 

3.  MORTGAOSS  (8  454*)— FOBKCL08DKB^— PuAn- 
INOS— ISS1]E8. 

In  en  action  to  foreclose  a  mortgage- 
brought  against  the  mortgagor  and  bis  subse- 
quent purchaser,  the  fact  that  the  subsetjuent 
purchaser  had  assumed  the  mortgage  debt  la  an 
affirmative  defense  in  favor  of  the  mortgagor 
and  mast  be  affirmatively  allied. 

[Ed.  Note.— For  other  caacs,  see  Mortgages, 
Cent  Dig.  IS  1319-1328;  Dec.  Dig.  S  454.*J 

4.  MoRTOAOEs  a  569*)  —  Subsequent  Pub- 

CHASEBS — LlABIUTT— PeBSONAX  LiABILITT. 

The  personal  liability  of  a  purchaser  of  | 
mortgaged  land  for  the  payment  of  the  debt  is  f 
based  an  bis  assumption  of  tha  mortsajce  debt  • 
which  has  no  relation  to  the  original  liability 
of  the  mortgagor,  and  the  mortgagee,  <m  fore- 
closure, in  order  to  obtain  a  personal  Judgment 
against  the  purchaser,  must  show  that  he  as- 
sumed the  mortgage  debt. 

[Ed.  Note. — For  other  cases,  see  Mortf:ages, 
Cent  Dig.  ||  1592.  1600-1603.  1605-1608; 
Dec.  Dig.  8  559.*] 

5.  MoBTOAGEs  (8  559*)— FoBECLOSUBB— Plead- 
ings—Aduissions. 

Where  the  complaint  in  a  suit  to  foreclose 

a  mortgage,  brought  against  the  mortgagor  and 
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a  snbseQnent  purchaser,  alleged  tbat  the  subse- 

auent  purchaser  agreed  to  assume  the  mortgage 
ebt  as  a  part  of  the  consideration  of  the  con- 
v^ance,  that  the  mortgagor  did  not  deny  the 
alfegatioii  of  the  assumption  of  the  debt  was 
not  an  admission  of  an  assumption  and  did  not 
prevent  a  contrary  finding  and  a  deficiency 
judgment  against  the  mortgagor. 

[Ed.  Note.~-For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1682, 1600-1603, 1605-1608;  Dee. 
Dig.  S 

9.  MOVTOAGES  (I  558*)— FOBEOLOaUBB— FlXAD- 
INOa— AOHISSIOHB. 

Where  in  a  suit  to  foreclose  a  mortgage, 
brought  asainst  the  mortgagor  and  a  subse- 
quent purchaser,  the  cause  was  tried  as  if  the 
question  whether  the  purchaser  had  assumed 
uie  mortgage  debt  was  in  issue,  a  finding  there- 
on was  necessary,  and  a  finding  that  the  pur- 
chaser did  not  Bsaume  the  mortgage  debt,  so  as 
to  relieve  the  mortgagor  from  personal  liabil- 
ity tor  a  deficiency,  must  be  deemed  condaBlve, 
unless  contrary  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  1592, 1600-16(^60&-1608 ;  Dec. 
Dig.  §  559.*] 

7.  MoBTGAOBs  ({  280*)— Sale  of  Mobtoaoed 
Pbopebty- Assumption  of  Debt  by  Pdb- 

OHASEB. 

A  deed  of  mortgaged  property,  which  re- 
cites that  the  property  is  subject  to  a  mortgage 
described,  does  not  show  that  the  purchaser  as- 
sumes the  mortgage  debt,  especially  where  the 
deed  also  recites  a  nominal  consideration. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  737,  740-750.  757-760 ;  Dec.  Dig. 
i  280.*] 

8.  MoBTOAOBB  (I  280*)— Saub  of  Mobtoaobd 
Pbopebtt— AsauurnoN  or  Debt  bt  Pcb- 

0HA8EB. 

The  promise  of  a  purchaser  of  mortgaged 
property  to  pay  the  mortgage  need  not  appear 
in  the  deed,  but  the  obligation  may  be  made 
orally,  or  in  a  separate  iastniment,  or  may  be 
imidied  from  the  transaction,  or  shown  by  cir- 
cumstances under  wblch  the  purchase  was  made. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  »  737,  740-750.  757-760;  Dec.  Dig. 
I  280.*] 

0.  Pbiitcifal  and  Aokht  (I  103*)— AutBOB- 

ITT  OF  AGBNT. 

A  priDci()al  directing  an  agent  to  purchase 
for  him  specified  property,  provided  it  can  be 
procured  lor  a  specified  price,  does  not  thereby 
authorize  the  agent  to  make  an  agreement  bind- 
ing the  principal  as  purchaser  to  assume  a  debt 
eecnred  t>y  a  mortgi^e  on  the  property. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  If  278-^  S63-459.  367; 
Dec.  Dig.  S  103.*] 

10.  MoBTQAGES  (§  280*)— Subsequent  Pub- 

CHASEBS— ASSUMFTION  OF  MOBTGAOED  DEBT 

— Contbactb. 

A  contract  for  the  purchase  of  mortgaged 
proiierty,  which  recites  the  receipt  of  a  specified 
sum  as  a  deposit  on  account  of  the  price,  which 
Ib  specified,  and  which  then  describes  the  prop- 
erty and  proceeds,  "subject  to  mortgage  «  *  * 
for  *  *  *  with  interest,"  and  which  then 
states  the  terms,  of  sale  by  allowing  the  pur- 
chaser 30  days  to  examine  title  and  consummate 
the  purchase,  and  which  declares  that,  at  the 
termination  of  the  30  days,  the  balance  of  the 
price  Is  payable  on  tender  of  a  deed,  and,  if  the 
title  is  defective,  the  deposit  shall  be  returned, 
and,  if  the  purchaser  foils  to  consummate  the 
purchase,  the  deposit  shall  be  forfeited,  does 
not  show  an  assumption  by  the  purchaser  of  the 
mortgage  debt. 

[Ed.  Note,— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  737,  740-780,  757-780;  Dec.  I«g. 
1280.*] 


11.  Mobtoaoes   (i   280*)  —  AssuupTioM  or 
Mobtoaobd  Debt— Estoppel. 

Where  there  was  nothing  to  justify  a  ven- 
dor of  mortgaged  property  in  assuming  that 
an  agent  of  the  purchaser  had  authority  to  bind 
the  purchaser  to  assume  the  mortgage  debt,  ex- 
cept tbat  the  purchaser  had  authorued  the  agent 
to  purchase  the  property  and  had  furnished 
him  money  to  pay  the  difference  between  the 

Srice  agreed  on  and  the  mortgage  debt,  and  Uie 
eed  carried  tiie  implication  tbat  ther*  was  no 
personal  obligation  on  the  part  of  the  purc^iaser 
to  pay  the  mortgage  debt,  the  purchaser  was 
not  estopped,  as  against  the  vendor,  to  deny 
that  he  assumed  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mor^mies, 
Cent  Dig.  81  737,  740-75(^75T-760;  De^Dig. 
S  280.*] 

12.  Pleading  {8  236*)  — Ahendhents— Al- 
lowance-Discretion OF  Coubt. 

Where  the  complaint  in  a  miit  to  foredose 
a  mortgage,  broi^bt  against  tlie  mortg^or  and 
a  subsequent  purchaser,  alleged  an  assumption 
by  the  purchaser  of  the  mortgage  debt,  the  al- 
lowance of  an  amendment  to  conform  to  the 
proof  by  omitting  the  allegation  that  the  pur- 
chaser had  osBumed  the  mortgage  debt,  made 
after  vacating  a  judgment  for  the  mortgagee 
on  motion  authorized  by  Code  Civ.  Proc.  SS 
663,  663a,  was  within  the  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  601,  605 ;  Dec.  Dig.  {  236.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandsoo ; 
B.  V.  Sargent,  Judge. 

Action  by  the  Hlbernia  Savings  &  Loan  So- 
ciety against  Robert  E.  Dickinson  and  an- 
other. From  a  judgment  for  platnttfT,  de- 
fendant named  appeals^  AfDnned. 

Edward  G.  Horriaoa  and  Manzlce  BL  Hai^ 
rlson,  botli  of  San  Frandsco,  for  appellant. 
Vogelsang  &  Brown,  of  San  Francisco,  and 
Edwin  A.  Meserre^  of  Los  Angeles,  for  re- 
spondent Montgomery.  Tobln  &  Tiobln  and 
George  A.  Olongli,  both  of  San  Fraodsco,  for 
otber  xetCKmdent 

SHAW,  J.  In  this  action  tlie  plaintiff  sued 
to  foredose  a  mortgage  executed  to  It  by  the 
defendant  Dieldnson,  to  aecure  his  note  for 
166,000.  Dickinson  afterwards  oouTeyed  the 
land  to  tlw  defendant  Montgomery.  The 
amended  oomplalnt  alleges  that  Montgomery 
agreed  to  assume  and  pay  the  said  mortgage 
as  a  part  of  the  consideration  of  the  transfer 
to  him,  and  prayed  for  a  defldeucy  judgment 
against  both  defendants.  Two  appeals  are 
presented  by  Dickinson,  numbered  as  above. 
No.  6263  Is  an  appeal  from  that  part  of  the 
judgment  which  dizects  the  entry  of  a  defi- 
ciency Judgment  against  Dldclneon,ln  case 
tbe  land  does  not  bring  the  amount  of  the 
mortgage  debt,  costs,  and  attorney's  fees  on 
foreclosure  sale.  No.  6350  is  an  appeal  by 
him  from  an  order  afterwards  made  on  his 
own  motion,  under  sectltm  663  of  the  Code  of 
Civil  Procedure,  to  vacate  the  Judgment  and 
enter  another  and  different  judgment  on  the 
findings.  This  motion  was  granted  with  the 
consent  of  the  plaintiff.  We  wUl  first  con^d- 
er  the  appeal  numbered  026S. 

The  ansn-er  of  Dickinaon  does  not  deny  the 
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KTermait  of  the  complaint  tbat  Montgomery 
tcreed  to  assume  and  pay  the  mortgage  debt 
in  consideration  of  tbe  transfer  to  him.  It 
allegsB  as  an  afflnuatlve  defense  that,  after 
the  conveyance  to  Montgomery  and  the  as- 
snmptlon  by  him  of  the  note  and  mortgage, 
the  plalntUI,  wHh  knowledge  thereof,  made 
a  new  contract  with  Montgomery  for  the 
payment  of  a  higher  rate  of  Isterest,  and, 
wltboat  Dickinson's  consent,  also  collected 
from  Montgomery  interest  In  advance  on  said 
debt  and  thereby  extended  the  time  for  the 
payment  thereof  nntll  the  expiration  of  the 
time  for  which  the  Interest  was  paid.  Bpon 
this  defttue  Dickinson's  claim  was  that,  by 
the  transfer  to  Montgomery  and  the  assump- 
Uosi  by  tdm  of  tb^  mortgage,  Montgomery  be- 
came tbe  prlndpal  debtor  and  Dickinson  a 
surety  upon  the  mortKage  debt,  and  that,  by 
tbe  sabBeODent  change  In  the  contract,  Dickin- 
son was  Tdeased  from  Ul  obligation  upon  the 
note  and  from  UablUty  to  a  d^dency  Jndg- 
nuait  In  a  ao-called  eras^oomplaint  against 
Mcmtgomny,  DkUaaoa  alleged  the  same 
diange  of  otmtact  and  asamivtlon  by  Mont- 
gomery of  the  mortgage  and  asked  that,  If  he 
abonld  be  adjudged  liable  for  any  deficiency, 
tbe  Jndgment  ethoidd  deeuire  that,  If  be  were 
nanpelled  to  pay  the  same,  be  shonld  be  siil>- 
rogated  to  plalntUTs  rights  and  recover  tho 
same  against  Montgomery. 

The  conrt  ftmnd  tiiat  the  deed  to  Montgom- 
ery did  not  Contain  any  assumption  of  the 
owrtg^  debt,  bat  merely  declared  that  the 
pronlsee  were  *%abject  to  the  mortgage"  oi 
pbdntlfl;  that  Montgomery  did  not,  by  ao- 
c^ttlng  the  deed,  assome  the  mortgage  debt 
or  agree  to  pay  the  debt;  tbat  he  never  agreed 
with  any  one  that  as  a  part  of  the  eonsldera- 
tloo  of  thd  deed,  or  at  all,  he  would  assnme 
and  pay  the  debt;  that  after  the  transfer,  by 
arrangement  between  plaintiff  and  Montgom- 
ery, the  rate  of  tntecest  on  tbe  debt  was  rais- 
ed wltbont  the  knowledge  or  consent  of  Didc- 
buon;  and  that  Interest  was  thereafter  paid 
at  the  new  rate^  Ho  finding  was  made  as  to 
the  extension  of  time  by  payment  of  interest 
In  advance. 

ni  The  first  proposition  urged  on  behalf 
of  Dickinson  Is  that  the  fact  that  Montgom- 
ery assumed  payment  of  the  mortgage  debt 
is  admitted  by  tbe  pleadings,  so  far  as  he  Is 
concerned,  and  consequently  that  It  is  a  fact 
established  In  his  favor,  upon  which  no  find- 
ing was  required  and  which  a  finding  could 
not  control  or  change. 

The  Code  proTldes  that  "every  material 
allegation  of  tbe  complaint,  not  controverted 
by  the  answer  must,  for  the  purposes  of  the 
action,  be  taken  as  true."  Code  Civ.  Proc.  { 
462.  A  finding  which  is  contrary  to  a  fact 
thus  admitted  by  the  pleadings  must  be  disre- 
garded. Bradbury  v.  Cronlse,  46  CaL  288; 
White  V.  Douglass,  71  Cal.  119,  11  Pac.  880; 
Ortega  V.  Cordero,  88  Cal.  226,  26  Pac.  80; 
1  Ency.  of  PL  &  Pr.  789.  But  these  proposl- 
ttoos  are^  by  the  ter9?s  of  the  Code  Itself  ap- 


plicable only  to  allegations  which  are  mate- 
rial. A  material  allegation  Is  one  which  Is 
essential  to  the  cause  of  action  stated  In  the 
complaint  and  which,  if  not  admitted,  the 
plaintiff  must  prove  to  maintain  his  action. 
Code  ClT.  Proc  |  463.  This  Is  illustrated  by 
the  case  of  Canfield  v.  Tobias,  21  Cal.  36a 
There  the  plaintiff,  anticipating  an  affirma- 
tive defense,  had  alleged  certain  facts  to  re- 
but the  same.  Tbe  defendant  In  his  answer 
set  up  the  affinnative  defense,  but  did  not  de- 
ny the  facts  alleged  In  the  complaint  In  re- 
buttal. The  court  held  that  this  failure  to 
deny  these  extraneous  allegations  did  not 
constitute  an  admission  thereof,  saying : 
"The  matter  allied  may  be  material  in  the 
case,  but  immaterial  In  tbe  complaint,  and  a 
plaintiff  cannot  by  pleading  aacb  matter  at 
the  outset  call  upon  the  defendant  to  answer 

IL" 

[2-1]  Where  a  complaint  la  directed  against 
two  persons  and  tbe  IlaUUty  of  one  involves 
some  facts  which  are  not  material  to  the  lia- 
bility of  the  other,  iq>on  the  cause  of  action 
declared  upon,  and  tliey  answer  sepaxately, 
nelQier  Is  required  to  answer  those  allega- 
tions whUA  relate  solely  to  the  liability  of 
the  other.  The  present  case  illustrates  this 
proposition.  Tbe  action  was  upon  the  note 
and  mortgage  executed  by  Dlc^nson  alona 
Hla  UablUty  was  cihown  by  the  allegations  of 
the  execution  and  nonpayment  of  the  note 
and  mortgage.  Montgomery  did  not  execute 
them.  He  was  a  proper  party  because  he 
waa  a  subsequent  purdiaser  of  the  land.  But 
his  personal  liability  tor  the  debt  and  to  a 
deficiency  Judgment  was  founded  on  the  ex- 
traneous fiict  that  he  had  assumed  payment 
of  the  mortgage  debt.  This  fact  had  no  rela- 
tion whatever  to  the  original  liability  of 
Dickinson.  It  was  nut  a  fact  material  to  the 
cause  of  action  stated  against  Dickinson,  ei- 
ther to  obtain  a  foreclosure  or  to  obtain  a 
d^dency  Judgment.  Hence  it  follows  that 
Dickinson  was  not  called  upon  to  deny  it  and 
tbat  his  failure  to  deny  It  did  not  put  it  into 
the  category  of  admitted  facts  for  the  pur- 
pose of  the  action,  so  far  as  Dickinson  and 
the  plaintiff  were  concerned.  Dickiusao  bad, 
as  he  claimed,  a  good  defense  for  the  action. 
It  consisted  of  the  facts:  First,  that  Mont- 
gomery had  assumed  payment  of  tbe  mort- 
gage; second,  that  afterwards  Montgomery 
and  the  plaintiff  bad,  without  Dickinson's 
consent,  changed  the  contract  in  a  material 
part  and  had  extended  the  time  of  payment 
thereof-  This  was  an  afllrmatlve  defense, 
and  to  order  to  set  It  up  In  his  answer  It  was 
necessary  for  falm  to  allege  therein  tbe  afore- 
said facts.  He  was  not  at  liberty  to  treat 
the  allegation  of  the  complaint  directed  sole- 
ly at  Montgomery,  as  an  allegation  In  his 
own  favor  and  have  it  stand  as  an  admitted 
fact  by  falling  to  deny  It.  His  defense  re- 
(inlred  that  he  should  aflirmntlrely  allege  it 
Consequently  it  docs  not  stand  as  a  fact  con- 
dnslvely  admitted  in  his  favor. 
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5S]  We  do  not  bere  refer  to  those  cases 
where  facts  are  treated  on  the  trial  as  al- 
leged, or  as  admitted,  and  afterwards  on  ap- 
peal the  losing  party  se^s  to  gain  advantage 
by  the  technical  omission  or  failure  to  prop- 
erly allege  or  deny  them.  Snkeforth  v.  Lord, 
87  Cal.  402,  25  Prc  497;  Illinois,  etc..  Bank 
V.  Pacific  Ry.  Co.,  115  Cal.  297,  47  Pac.  60; 
Gervalse  r.  Brookins,  166  Cal.  112,  103  Pac. 
332.  This  proposition  Is  InTolved  In  this  case 
and  applies  In  favor  of  Dickinson  himself. 
For  lack  of  a  direct  averment  that  Mont- 
gomery bad  assumed  payment  of  the  mort- 
gage as  part  of  the  consideration  of  the 
deed,  his  affirmative  defense  of  a  release  by 
the  change  of  contract  and  extension  of  time 
might  have  been  held  to  be  Insufflcloitly 
pleaded.  But  there  were  allegations  in  his 
answer  referring  to  stich  assumption  of  the 
mortgage  debt,  and  upon  the  trial  the  fact 
appears  to  have  been  considered  as  alleged 
for  all  purposes  of  the  case  with  respect  to 
both  defendants.  It  Is  therefore  to  be  con- 
sidered here,  with  respect  to  Dickinson,  as  if 
It  had  been  properly  alleged  In  his  answer. 
In  that  view  of  the  case,  It  Is  deemed  to  have 
been  controverted  by  the  plaintiff,  for  the 
purposes  of  the  trial  of  that  defense  and  a 
finding  upon  it  was  necessary.  We  mast 
therefore  hoM  that  the  finding  that  Montgom- 
ery did  not  assume  the  mortgage  debt  Is  not 
contrary  to  the  admission  of  the  pleadings, 
and  that  It  must  stand  as  a  fact  In  the  case, 
unless  It  is  contrary  to  the  evidence. 

t7]  We  cannot  say  upon  the  evidence  as  a 
whole  that  this  finding  is  without  support. 
Such  an  agreement  was  not  shown  by  the 
statement  in  the  deed  to  Montgomery  that 
the  property  was  "subject  to"  the  mortgage, 
descrlUng  It.  Sndi  language  would  not  have 
had  that  effect,  even  if  the  deed  had  recited 
aa  the  consideration  the  full  value  of  the 
land  as  estimated  In  the  purdiaae.  Jones  on 
Mor^ges  (6th  Bd.)  1  748;  Dmry  v.  Tte- 
mont  I.  Co.,  95  Bfass.  (13  Alloi)  168.  There 
are  caaes  which  appear  to  hold  tttat  such  a 
clause  In  a  deed  imports  an  aasnmption  of 
the  mortgage  by  the  grantee^  bat  the  better 
reason  and  the  weight  of  antborlty  Is  to  the 
contrary.  This  deed,  however,  recited  a 
consideration  of  only  $10.  It  Is  clear  that 
there  coald  be  no  Implication  arUng  from 
andi-a  deed  that  the  grantee,  as  a  part  of 
that  small  consideration,  had  assamed  or 
agreed  to  pay  a  mortage  of  960,000^  On  the 
contrary,  It  raised  a  strong  Inference,  If  not 
a  concIusiTe  presumption,  that  Montgomery 
did  not  assnme  payment  of  the  mortgage  as 
part  of  the  price,  but  merely  bonght  the  land 
as  It  was  with  the  Incnmbrances  on  it.  This 
inference  Is  evidence  In  the  case  and  must 
prevail  miless  It  Is  overcome  by  other  evi- 
dence showing  that  there  was  such  an  agree- 
ment 

[II  It  la  not  necessary  that  the  promise 
to  iny  the  mortgage  should  appear  In  the 
deed,  or  In  writbig.  '^e  obligation  may 
be  made  orally  or  In  a  s^EKirate  instrument; 


it  may  be  implied  from  ttie  tranaactloa  of 
the  parties ;  or  it  may  be  shown  by  the  dr- 
cnmstances  under  which  the  purchase  was 
made,  as  well  aa  by  the  language  need  in 
the  agreement"  Hopkins  v.  Warner,  109 
Cal.  133,  41  Paa  868. 

[I,  II]  Montgomery  testified  positively  that 
he  did  not  agree  to  assume  or  pay  the  mort- 
gage. The  contention  that  such  an  agree- 
ment was  made  rests  upon  the  language  of 
two  executory  agreements  made  during  nego- 
tiations for  the  purchase  by  Tucker,  Lynch 
ft  ColdweU,  Incorporated,  a  corporation  whicb 
was  employed  by  Montgomery  to  make  tb» 
purdiase  for  him.  Prior  to  giving  it  au- 
thority to  buy,  he  was  told  its  officer* 
that  the  price  of  the  property  was  ^,000; 
that  It  was  mortgaged  for  (65,000;  that  It 
would  require  $17,000  In  cash  to  buy  it  in- 
cluding $1,000  commissions  to  the  corpora- 
tion; and  that  they  believed  it  could  be  re- 
sold at  an  advance  on  that  price  In  a  short 
time.  Upon  these  statemente  he  gave  them 
his  check  tor  $17,000  and  instructed  them  to 
buy  the  property  if  It  could  be  had  tor  tbat 
amount  Nothing  was  said  b^ween  tb/m 
about  any  agreement  by  him  to  assume  or 
pay  the  mortgage  A^mt,  but  it  was  fully  un- 
derstood that  he  was  to  pay  only  the  dif- 
ference between  the  price  fixed  and  the  mort- 
gage debt  and  take  the  land  wtfh  the  mort- 
gage still  remaining  on  It  This  was  In  No- 
vember, idOtS.  The  mortgage  did  not  become 
due  until  February  7,  1907.  He  did  not  In 
fact  authorise  the  corporation  to  agree  on  his 
behalf  to  pay  the  mortgage  debt  to  effect  the 
pnrdiase.  The  only  direct  evidence  thereof 
Is  In  the  executory  agreonents  mentioned. 
By  the  first,  dated  November  17.  1906,  Dldc- 
Inson  agreed  to  stil  to  the  corporation  at  the 
price  of  $79,000.  By  the  second  agreonent, 
dated  November  19.  1906,  tiie  corporation 
agreed  to  sell  to  Montgmnery  at  the  price 
of  $81,000.  The  two  ate  anbstantlany  Iden- 
tical in  tona.  We  need  state  the  material 
terms  of  the  first  one  only.  It  began  aa  fol- 
lows: "Received  from  Tndrer,  Lynch  &  Cold- 
well,  Inc.,  the  sum  ot  $2,000.00,  bOng  de- 
posit on  aoeonnt  'of  $74^)00.00,  the  purchase 
price  this  day  sold  to  It  <«  Domlnee."  It  then 
describes  the  property  and  proceeds  thus: 
"Subject  to  mortgage  to  EUbemla  Bank  dat- 
ed  for  $66,000.00  with  Interest  at  4%% 

net  Terms  of  sale:  Thirty  days  are  allowed 
the  purchaser  to  examine  title  and  consam- 
mate  the  purchase :  at  the  tennlnatkm  of 
said  tmn  Uie  balance  of  paxebBae  money  Is 
due  and  payable  on  tender  of  a  good  and  snt- 
fldaat  deed  of  the  property  stdd."  It  far- 
ther provides  that  If  the  title  iwove  Incar- 
ab^  defective,  Oie  dqioalt  should  be  re- 
tnmed,  and  that  If  the  pnrcihaser  Called  to 
ctmsammate  the  ponAase,  the  deposit  was  to 
be  forfeited.  It  was  signed  by  IMcMnson,  and 
attended  thereto  ires  an  agreonent  signed 
by  Tnckor,  I^ndi  ft  OoldweU,  Ineorporated, 
whereby  It  agreed  to  purchase  the  property 
on  the  tetma  and  conditions  stated  abova 
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Tbe  seeoDd  «grwment,  nmnliig  to  MteLtgom- 
ery,  allowed  28  days  to  eKandne  the  title 
and  oonsummate  the  purchase.  It  was  signed 
Tucker,  Lrncb  ft  GtAdwell,  Inootpwated. 
The  aivended  writing  to  that  agreement  was 
filled  ODt  for  BIontgomerT's  slgnatare;  but  tt 
was  not  signed.  It  does  not  appear  that  It 
was  ever  seen  Montgomery.  There  is  no 
evldeiioe  that  Mon^mery  authorised  Tack- 
Iiynch  ft  Coldwell,  Incorporated,  to  make 
an  agreemoit  In  his  bdialf  that  be  should 
assnme  payment  of  the  mortgage  debt,  or 
become  personally  liable  for  It.  Be  told  Its 
officers  to  buy  the  property  for  him  if  It  did 
not  require  the  paymoit  by  him  of  more  than 
917.000,  toklDg  the  land  at  the  price  of  $S0,- 
000  sobject  to  the  mortgage.  But  this  did 
not  authorize  the  agent  to  make  an  agree- 
ment whereby  he  should  become  personally 
Uable  for  the  debt. 

The  appellant  claims  that  these  agree- 
ments constitute  conclusive  erldence  of  an 
assamption  by  Montgomery  of  the  mortgage 
debt  We  cannot  concur  in  this  view.  The 
purchase  price  Is  named  in  each  agreement, 
and  In  each  the  amount  of  the  mortgage  debt 
Is  Included  aa  a  part  of  that  price,  although 
the  fact  that  It  included  said  mortgage  debt 
Is  not  stated.  This  does  not  express  a  prom- 
ise or  covoiaut  to  pay  the  price.  It  merely 
Axes  tbe  price.  It  Is  followed  by  the  state- 
m«it  that  the  prop^y  Is  sold  to  Montgom- 
erj  "subject  to"  the  mortgage  for  $65,000. 
This  again,  as  we  hare  seen,  does  not  Imply 
that  Montgomery  shall  pay  the  mortgage,  but 
that  he  takea  the  property  as  tt  Is  and  that 
the  grantor  Is  to  that  extent  relieved  from 
the  force  of  the  covenant  against  Incum- 
brances implied  from  the  agreement  to  con- 
vey "by  good  and  sufficient  deed."  The  next 
imvlBion  of  the  agreement  is  that,  at  the 
termiaation  of  tbe  time  allowed  for  the  ex- 
andiiatlon  of  the  title,  "the  balance  of  the 
said  purchase  money  is  due  and  payable  upon 
tttider  of  a  good  and  sufficient  deed  of  the 
property  sold."  This  especially,  it  Is  argued, 
Is  a  direct  promise  to  pay  tbe  entire  price. 
But,  when  the  circumstances  attending  the 
sale  are  considered,  this  not  only  does  not 
Imply  such  agreement  but  Implies  the  con- 
trary. The  mortgage  did  not  become  due  un- 
til Febmary  7,  1907.  Hence  it  could  not  be 
paid  In  November  or  December,  1896,  without 
tbe  consent  of  the  mortgagee.  The  Interpreta- 
tion contended  for  would  require  Montgom- 
ery to  pay  it  on  December  17, 1906,  as  a  con- 
dition of  consun^mating  the  contract  It  is 
not  pretended  that  this  was  ever  expected 
of  bim.  The  more  obvious  intention  was  that 
vblch  was  actually  carried  out:  that  Is.  that 
UoQtgomery  should,  at  the  consummation  of 
tbe  purchase,  pay  enough  to  make  up  the 
^6,000  constituting  the  difference  between 
tbe  mortgage  and  the  price  named,  and  that 
the  phrase  "balance  of  the  said  purchase 
■umey"  was  used  Co  designate  tbe  balance  of 
fills  dltE^rence  after  deductlBg  the  $2,000  al- 


ready paid.  That  this  was  the  understanding 
of  the  parUes  Is  shown  by  the  fact  that  Mwt- 
toiaety  paid  the  $16,000;  fimn  whldi  the 
agents  deducted  $2,000  aa  oommlaalons,  and 
thereupon  paid  bo  DtddnsM  the  rwniiiiitog 
$14,000.  who  aoc^Hed  the  same  and  executed 
the  d^ed  aooordlnfi^.  Trom  all  these  cir- 
cumstances we  think  the  court  below  could 
reasonably  hare  eoncAoded  that  the  two  ex- 
ecntory  agreement  did  not  express  a  prom- 
ise to  pay  the  debt;  bat  were  in  the  nature  of 
preliminary  n^otiatimis  wbicih  woe  super-> 
aeded  by  and  mailed  in  tbe  deed  by  whkb 
the  deal  was  consummated  and  which  de- 
clared only  that  the  proi>erty  was  conveyed 
subject  to  the  mortgage.  This  theory  is  con- 
flrmed  by  the  fact  that  the  agent  had  no  au- 
thority to  alter  into  such  pwsonal  obliga- 
tion for  Montgomery  and  that  there  Is  no 
evidence  that  be  ever  was  Informed  tbcareof 
or  ratified  the  same. 

[11]  It  Is  claimed  that  Montgomery  is  es- 
topped to  deny  that  he  did  assume  the  mort- 
gage. This  Is  based  on  the  aforesaid  recitals 
in  tbe  agreements  for  the  purchase.  These 
recitals  were  Inserted  by  his  agents.  There 
is  no  evidence,  as  we  have  shown,  that  he  was 
cognizant  of  them  at  the  time  he  received 
tbe  deed  and  paid  the  $14,000  to  DltAlnson, 
nor  that  any  act  of  his  furnished  any  ground 
to  Dickinson  to  believe  that  Mon^omery  had 
authorized  bla  agents  to  coveniuit  fOr  the 
payment  of  the  mortgage  as  a  condition  of 
the  sale.  There  was  nothing  apparent  to 
Dickinson  to  Justify  the  conclusion  that  the 
corporailon  has  such  authority,  except  that 
Montgomery  bad  authorized  it  to  buy  the 
land,  and  had  furnished  tt  with  money  to  pay 
the  difference  between  the  price  agreed  on 
and  the  mortg^ro  debt  The  deed  which 
Dickinson  executed,  as  we  have  seen,  carried 
the  Implication  that  there  was  to  be  no  per- 
sonal obligation  by  Montgomery  to  pay  that 
debt  We  do  not  think  that  from  these  dr- 
cumstancea  Dldkinson  was  warranted  In  be- 
lieving that  Montgomery  had  authorized  the 
corporate  agent  to  enter  into  such  a  covenant 
tor  him ;  that  he  was  at  least  put  on  Inquiry 
as  to  the  authority  of  the  agent  to  make  such 
agreement;  and  that  there  was  no  estoppel 
against  Montgomery. 

All  the  other  points  presented  by  the  appel- 
lant upon  appeal  No.  6263  relate  to  and  de- 
pend upon  the  proposition  that  there  was  an 
assumption  of  the  mortgage  debt  by  Mont- 
gomery. As  we  have  concluded  that  the  find- 
ing upon  that  subject  to  the  contrary  Is  sus- 
tained by  tbe  evidence,  and  tliat  there  was  no 
admission  of  that  fact  by  the  pleadings,  so 
far  as  DIddnson  was  concerned,  it  Is  unneces- 
sary to  consider  the  other  propositions  dis-' 
cussed. 

[1 2]  We  now  take  up  tbe  appeal  In  case  No. 
68S0.  Section  668  of  tbe  Code  of  Civil  Proee- 
dure  provides  that  where  a  Jodgment  la  given 
upon  findings  of  fhct,  or  upon  a  special  ver 
dict»  SDdi  JucUpnent  may  for  certain  causes  b« 


Digitized  by 


270 


140  PACIFIC 


REPOBTHB . 


(Cat. 


vacated,  and  anothsr  and  different  lodgment 
entered  on  the  same  facts,  on  motion  ol  the 
loslns  party.  Section  66Ba  prorldea  that  "an 
order  of  the  court  granting  such  motion  may 
be  reviewed  on  appeal  In  the  tame  manner  as 
ord«ra  made  on  motloDs  £or  a  new  trlaL" 
The  judgment  against  Dickinson  was  entered 
on  March  4,  1912.  The  noace  to  vacate  It 
was  served,  naming  April  2, 1912,  as  the  date 
Cor  the  mijdng  of  the  motion.  The  matter 
was  continued  and  the  motion  was  submitted 
to  the  court  for  decision  on  April  20,  1812. 
No  order  was  made  thereon  until  July  15, 
U12.  The  plalntlfl  had  cimaented  that  Oie 
motion  should  be  granted  on  condition  that 
It  be  glran  leave  to  amend  Its  complaint  to 
conform  to  the  evidence  given  at  the  trlaL 
Thereupon  the  court  ordered  that  the  motlffli 
"to  vacate  and  set  aidde  said  judgment"  be 
granted,  and  that  plaintiff  be  permitted  to 
amend  Its  complaint  to  omform  to  the  proof, 
but  It  did  not  go  farther  and  enter  another 
and  dUterait  Jodgmrat  on  the  findings  as  the 
motion  contemplated.  The  effect  of  the  order 
was  to  leave  the  case  In  the  court  below  with 
findings  made  and  filed  but  no  Judgmoit  en- 
tered. This  is  the  wder  appealed  from  In  No. 
6350; 

In  13ie  meantime,  <hx  April  29,  1912,  after 
the  submission  of  the  motion  and  before  de- 
cision thereon,  Dickinson  appealed  to  this 
court  from  the  part  of  such  Judgment  direct- 
ing a  deficiency  Judgment  a^dnst  him,  being 
the  appeal  In  case  No.  6208  aforesaid. 

We  do  not  deem  it  advisable  to  consider  the 
technical  obJe<^on8  that  might  perhaps  be 
urged  to  the  maintenance  of  the  ai^>eal  from 
the  order,  as  whether  or  not  It  is  premature 
because  the  court  below  stopped  the  proceed- 
ing halfway  and  did  not  enter  another  Judg- 
ment, or,  since  the  same  questions  would  be 
involved  on  the  appeal  from  the  Judgment, 
whether  such  appeal  did  not  waive  further 
proceedings  on  the  motion  or  oust  the  lower 
court  of  Jurisdiction  to  consider  it  Gonsld- 
ering  the  appeal  on  Its  merits,  the  only  objec- 
tion which  the  appellant  can  urge  to  the  ac- 
tion of  the  court  below  on  bis  motion  is  that 
it  erroneously  allowed  the  plaintiff  to  amend 
Its  complaint  to  conform  to  the  proof.  The 
obvious  purpose  of  such  amendment  was  to 
omit  from  the  complaint  the  allegation  that 
Montgomery  had  assumed  payment  of  the 
mortgage  d^t,  an  allegation  which  was  sup- 
posed to  constitute  an  admlBslon  in  favor  of 
Dickinson,  contrary  to  the  fact  established 
by  the  evidence  and  found  by  the  court  We 
are  of  the  opinion  that  the  court  had  discre- 
tion to  permit  such  an  amendment  upon  a 
motion  under  section  663  and  663a,  and  that, 
under  the  circumstances  here  appearing  the 
ammidment  was  properly  allowed. 

The  r^It  Is  that  the  order  must  be  affirm- 
ed. As  this  will  leave  the  case  without  a 
final  judgment,  it  will  be  necessary  for  the 
court  below  to  enter  a  new  judgmoit  to  the 


same  effect  as  the  one  appealed  txom  In  No. 
6268. 

The  judgment  appealed  from  in  eaaa  No. 
6208  and  the  ordw  appealed  from  In  case  Na 
6850  an  affirmed.  The  court  below  will  enter 
a  new  Judgment  mm  the  findings  to  tbe  aanw 
effect  aa  before. 

We  coneor:  SL088,  J.;  ANOOLLOTTI.  J. 


FEOPLD  V.  STRIGKLBR.    (Or.  1820.) 
(Supreme  Court  of  California.   April  9,  1014.) 

1.  Cbiuxkai,  Law  ({  880*)  —  Pixas  —  With- 

DBA.WAL. 

Where  accused,  after  entering  pleas  of  not 
guilty,  former  aoQuittal,  and  fonner  jeopardy, 
withdrew  his  plea  of  not  guilty,  and  entered  a 

Elea  of  guilty,  and  applied  for  release  upon  pro- 
stion,  tbe  court  had  power  to  pronounce  judg- 
ment on  his  plea  of  gmlty.  thouxb  there  was  no 
express  withdrawal  of  the  special  pleas,  es- 
pecially where,  at  the  time  sentence  was  impos- 
ed, he  announced  that  he  had  no  further  cause 
to  show  why  jud^ent  should  not  be  pro- 
nounced, and  he  neither  then  nor  at  any  other 
time  intimated  or  suggested  that  he  dedred  to 
have  the  special  pleas  passed  upon  by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2408-2406;  Dee.  Dig.  i 
980.*] 

2.  OaxMiRAX..  Law  (If  290,  968*)— iNDtcnmiT 

AND  INFOBHATION  (§187*)— FOBUEB  AOQUXT- 

TAX  OB  JbOPABDT--FLEAB. 

Under  Pen.  Code,  |  905,  spedfying  the 
grounds  upon  which  an  indictment  must  be  set 
aside  upon  motion,  and  section  1017,  prescrib- 
ing the  forms  of  pleas  of  guilty,  not  guUt^, 
former  conviction  or  acquittal,  and  once  in 
jeopardy,  tbe  defenses  of  former  acQaittal  or 
former  jeopardy  must  be  presented  by  plea,  and 
not  by  motion  to  set  aside  the  ludlcttnent  or  in 
arrest  of  judgment. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  666,  242S-2432,  2435-2444 ; 
Dec.  Dig.  IS  290.  068:*  Indictment  and  In> 
formation.  Cent  Dig.  If  480-487;  Dec.  Dig. 
I  137.*] 

In  Bank.  Appeal  from  Superior  Court  Im- 
perial County;  Franklin  J.  Cole,  Judge. 

Phil  Strickler  was  convicted  <^  an  irfEenae, 
and  be  appeals.  Affirmed. 

Conkllng  &  Brown,  of  Bl  Centro,  for  ap- 
pellant U.  S.  Webb,  Atty.  Geo.,  and  PhU  D. 
Swing,  Dist  Atty^  of  El  Centro,  for  tba 

People. 

PER  CURIAM.  The  justices  of  the  dis- 
trict court  of  appeal  of  the  second  district 
being  unable  to  agree  in  this  case,  the  cause 
was  transferred  regularly  to  this  court  with 
the  opinions  of  the  Justices  of  tbe  district  court 
thereon.  The,  defendant  contends  that  the 
withdrawal  of  a  plea  of  not  guilty  and  the 
making  of  a  plea  of  guilty  to  the  charge  doea 
not  give  the  superior  court  power  to  pro- 
nounce Judgment  against  him.  In  a  case 
where  he  had  also  entered  a  plea  of  tomw 
acqtiittal  and  a  plea  of  former  jec^ardy,  un- 
til these  additional  pleas  were  withdrawn  or 
determined  In  fovor  of  the  people,  evm  if 
he  does  not  make  the  objection  at  or  before 
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the  time  of  santmce  or  st  all,  in  the  lower 
court.  We  adopt  tb«  optnlon  of  Mr.  Jnstloe 
lames.   It  is  as  foUowa: 

[1, 2]  "In  my  oplnlmi  the  ludgnwnt  In  tble 
case  Bboold  be  affirmed.  D^endant,  after 
baring  oiteied  bis  plea  of  not  guU^t  former 
acquittal,  and  once  In  Jeopardy,  app«ued  be- 
fore the  court  and  witbdcew  hia  i^ea  of  ziot 
snllty,  and  entered  a  plea  of  guUty,  and 
made  application  to  be  released  upon  proba- 
tion. While  tliere  was  no  express  withdrawal 
of  the  pleas  interposed  In  bar,  all  of  the  cir- 
cumstances, to  my  mind,  showed  that  It  was 
the  Intention  of  the  defendant,  at  tlie  time 
he  entered  his  plea  of  guilty,  to  waive  a  hear- 
ing upon  the  other  pleas  which  he  had  there- 
tofore entered.  Can  It  be  for  a  moment  con- 
tended, under  this  state  of  the  record,  that,  if 
an  order  of  probation  had  been  made  as  re- 
quested by  the  defendant,  he  would  have  ask- 
ed for  a  trial  as  to  the  issues  of  his  alleged 
former  acquittal  or  Jeopardy?  Furthermore, 
the  record  affirmatively  recites  that  at  the 
time  he  was  sentenced,  after  his  motion  in 
arrest  of  Judgment  was  denied,  he  announced 
that  he  had  no  further  cause  to  show  why 
Judgment  should  not  be  pronounced,  and  did 
not  then,  or  at  any  time  after  entering  his 
plea  of  guilty,  intimate  or  suggest  to  the 
court  that  he  desired  to  have  a  Jury  pass  up- 
on the  questions  which  were  raised  by  the 
special  pleas.  The  motion  In  arrest  of  Judg- 
ment included  In  general  only  the  grounds 
which  bad  earlier  in  the  proceedings  been 
made  the  subject  of  a  motion  to  set  aside  the 
Indictment.  The  questions  as  to  whether  de- 
fendant bad  been  formerly  acquitted  of  the 
same  offense,  or  been  once  In  Jeopardy,  were 
matters  proi)er  to  be  presented  by  plea,  and 
not  by  motion  to  set  aside  the  indictment  or 
in  arrest  of  Judgment  Sections  995,  1017, 
Pen.  Code.  After  a  defendant  has  entered 
a  plea  of  guilty  and  placed  himself  In  the  at- 
titude of  consenting  that  the  court  proceed 
with  the  determination  of  a  Judgment  to  be 
entered  against  him,  and  after  he  has  been 
disappointed  In  his  application  to  be  lenient- 
ly dealt  with,  to  then  give  countenance  to  his 
claim  that  the  court  should  not  have  sentenc- 
ed him,  but  should  have  ordered  a  trial  on 
the  issues  raised  by  the  special  pleas,  would 
wicourage  a  practice  of  trifling  with  the 
courts  not  to  be  tolerated." 

The  Judgment  Is  affirmed. 

BBATTT.  a  does  not  participate  in  the 
foreg(tfnc. 


rOWUES  et  al.  T.  NATIONAL  BANK  OF 
CAUFOBNIA.    (L.  A.  8182.) 

ffnpreme  Goort  of  OaUfomla.  April  U,  1914.) 

L  COSFORATIOHB  (|  123*)— PLEDQK  OF  STOOK. 

A  pledgee  of  stock  to  secure  a  debt  bad  no 
nthority  to  alienate  it  bey<md  the  title  actually 
by  him,  or  to  plediB  It  to  another 


aa  aecority  for  his  debt,  and  bis  action  in  so 
doing  was  a  gross  fraud  on  the  ple^r. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
CeuL  Dig.  »  481,  491,  507-512,  587,  6S9^^ 
569,  618;  Dec.  Dig.  I  123.*j 

2.  COBPORATIONS  (S  123*)— PUEDQB  OF  STOCK. 

Where  an  owner  of  stock  executed  a  trans- 
fer in  blank  and  pledged  it  as  securl^  for  a 
debt,  and  the  pledgee  pledged  It  to  a  bank  as 
secarit;  for  an  indebtedness  to  It  from  Mm,  the 
bank  was  entitled  to  bold  the  stock  as  secority 
for  its  debt,  If  it  took  tbe  stock  In  good  faitb, 
without  notice,  and  for  a  valuable  considera- 
tion, since  an  owner  of  personal  property  who 
voluntarily  furnishes  anotner,  not  only  with  pos- 
session, bat  with  written  indicia  of  ownership, 
is  estopped  to  deny  bis  ownership  as  against  one 
who  receives  it  from  him  in  good  faith,  and  for 
a  valuable  considerattoo. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  481,  491,  SOT-612,  587.  539-546, 
669,  618;  Dec  Dig.  {  123.*] 

8.  COBPoaAUOMS  (1128*)— PxBOOB  m  Stock 
—  Tbansfbb  or  Tbofbbtt  bt  Pi^dokb  — 
Rights  of  Pledgee's  Tranbfebee. 

Under  Civ.  Code,  (  326,  providing  that 

shares  of  stock  standing  on  tlie  books  of  a  cor- 

raUoa  in  tb«  name  of  a  married  woman  may 
transferred  by  her  without  the  signature  of 
her  husband^,  as  if  she  were  a  feme  sole,  where 
stock  standing  on  the  books  of  a  corporation 
in  a  married  woman's  name  was  pledged  with 
a  transfer  in  blank,  indorsed  thereon  and  signed 
by  her  as  security  for  a  debt  the  pledgee's 
transferee  had  a  right  to  assume  that  she  was 
the  sole  owner  thereof  and  emjiowered  to  trans- 
fer it,  and  was  not  put  upcm  inquiry  by  the 
absence  of  the  husband's  signature,  thoogh  the 
stoA  was  community  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  481,  491,  507-512,  687.  68»-e46, 
669,  618;  Dec.  Dig.  |  123.*] 

4.  CoBFOBATXOnS  (i  123*)— PUOGB  OF  Stook. 

Where  a  party  to  whom  stock  was  trans* 
ferred  in  blank  as  security  for  a  debt  pledged 
it  to  a  bank  as  setmrlty  for  his  indebtedness  to 
it  its  knowledge  that  dividoids  were  being 
declared  on  the  stock,  in  tbe  absence  of  any  in- 
formation that  they  were  being  paid  to  the 
original  jdedgor.  did  not  put  it  upon  inquiry  as 
to  such  pledKors  rights,  even  thoogh  it  knew 
that  the  stock  stood  on  tbe  books  of  tbe  corpo- 
ration in  her  name. 

[Ed.  Note.— For  other  cases,  see  Ooriiorations, 
Cent  Dig.  H  481,  491,  60T-%12.  587,  689-646, 
660,  018;  Oe&  Dig.  i  128.*] 

6.  CoBPOBATioita  a  128*)  —  Tbansfkb  of 
Stock  bt  PuBoan—BioHTB  of  Plbdoeb's 

Tbansfebbb. 

That  one  to  whom  stock  was  transferred 
in  blank  as  security  for  a  debt  was  a  stockbroker 
did  not  put  a  bank  with  which  be  pledged  it  as 
security  for  an  indebtedness  from  him  to  it  upon 
inquiry  as  to  bis  right  to  pledge  it 

[Ed.  Note.— For  otiier  cases,  see  Corporations, 
Cent  Dig.  H  481,  491,  507-512,  537,  589- 
546,  669,  618;  Deo.  Dig.  |  123.*] 

6.  COBFOBATIONB    (S    123*)  —  TBAITSFEB  OF 

Stock  bt  PLEoau— Biohtb  of  Pledobb'b 

Tbans^'ebse, 

Where  a  pledgee  of  stock,  as  security  for 
a  debt  pledged  it  to  a  bank  to  secure  an  indebt- 
edness due  it  from  him,  renewals  and  extensions 
and  the  surrender  of  certain  other  pledged  se- 
curities before  the  bank  learned  of  the  orig- 
inal pledgor's  ownership,  without  the  Imowledge 
or  consent  at  such  pledgor,  did  not  release  the 
stock;  such  pledgors  being  neither  guarantors 
nor  sureties. 

[Ed.  Note.— For  other  cases,  see  CorporationiL 
CenL  Dig.  H  481,  491,  007-612,  637,  639-646, 
668,  «18;  Dea  E&g.  1 128.*] 
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7.  COBFOBAnONB    Q    128*)  —  TftARSrEB  OV 

Stock  bt  Puoobb— Riohtb  or  Pixdobs's 

Where  a  pledgee  of  itodc  transferred  in 
blank,  who  waa  indebted  to  a  bank,  and  who 
was  then  apparently  aolvent,  i)aid  part  of  the 
indebtedness,  gave  a.  new  note  for  the  balance, 
and  pledged  the  stock  to  the  bank  as  security 
therefor,  and  subseqnently  became  insolvent  and 
absconded,  the  bank,  which,  relying  upon  his 
apparent  ownership,  in  good  faith,  took  and 
hdd  the  stock  as  securitr  for  the  note,  was  a 
pledgee  for  value  aa  against  the  original  pledgor. 

[Ed.  Note.— For  other  cases,  see  Corpo ration*. 
Cent  Dig.  «  481,  491.  507-512,  687,  689-546, 
569,  618;  Dec  Dig.  i  128.*] 

In  Bank.  Appeal  from  Superior  Court, 
Doe  Angeles  County;  George  H.  Hatton, 
Judge. 

Action  by  Nellie  M.  Fowles  and  haaband 
asainst  the  National  Bank  of  California. 
From  a  Judgment  for  d^endant,  and  an  order 
denying  a  new  trial,  plalntlfls  appeal.  Af- 
firmed. 

Wm.  Lewis,  of  Los  Angeles,  for  appellants. 
Oscar  A.  Trippet  and  John  H.  Biby,  botb  of 
Los  Angeles,  for  respondent. 

ANGELLOlTn,  J.  TbSB  Is  an  appeal  by 
plaintiffs,  who  are  husband  and  wlfe^  from  a 
Judgment  In  favor  ot  d^aidant,  and  from 
an  order  denying  thdr  motion  for  a  new 
trial.  In  an  action  twon^t  by  them  to  recorer 
possesdon  of  certain  stock  oertificatea  r^re- 
senttng  30  sbarBs  ot  stodc  of  the  Union  Oil 
Company  ot  Callfomia,  a  eorporatton,  ot 
which  tb^  allege  tiiems^res  to  be  the  owners 
and  entltted  to  poesesston.  The  facts  ot  the 
case  are  established  by  a  stipulation  of  the 
partlee,  which  is  included  In  a  bill  ot  excep- 
tlona.  The  Mai  court  gare  Judgment  that 
plaintlffB  take  nothing. 

So  fas  as  Is  material  to  the  controlling 
considerations  in  this  case,  the  facts  are  as 
follows:  Defendant  Is  a  duly  organized  bank- 
ing corporation.  Plaintiffs,  as  has  beea  said, 
are  husband  and  wife.  In  September,  1908, 
they  purchased  the  shares  of  stock  here  in- 
volved. The  same  are  communis  property. 
Tba  c»tiflcates  therefor  yvae  Issued  In  the 
name  of  plaintiff  Nellie  H.  Fowles,  and  hare 
ever  since  stood  In  her  name  In  the  books  of 
the  corporation.  On  the  back  of  the  certif- 
icates was  a  form  to  be  used  In  transfwrlng 
the  stock,  as  follows: 

For  value  received  liereby  sell,  asrign, 

and  transfer  onto  

shares, 
shares, 

shares, 

of  the  caiBtal  stock  represented  by  the  within 
certificate,  and  do  hereby  irrevocably  constitute 

and  appoint    attorney  to  tranaCer  the 

said  stock  on  the  books  of  the  within-named 
company  with  full  power  of  snbstltutioii  In  the 
premises. 

Date  19... 

Indorsement: 

On  December  29,  1909,  Nellie  M.  Fowles 
signed  her  name  after  the  word  "Indorse- 
ment" on  each  of  the  certificates  of  stock 


thus,  "Nellie  H.  Fowles,"  and  she  and  her 
husband  then  deUvered  the  certiflcates,  t<^ 
gether  with  certificates  for  80  other  shares^ 
to  one  Ol  B.  Bflner,  as  collateral  security  for 
the  payment  of  a  certain  note  of  Mr.  Fowlea 
to  said  Bflner,  dated  December  29,  1909,  and 
b^g  for  $4,000.  On  account  of  the  principal 
of  this  note  92,000  has  been  paid,  and  tho 
other  80  shares  pledged  as  collateral  have 
been  returned  to  the  pledgors.  When  the 
certiflcates  In  question  were  delivered  to 
Miner  by  plalntlfls,  they  were  pinned  to  the 
note.  Subsequently  Miner  separated  such 
certificates  from  the  note,  and  without  the 
knowledge  or  consent  of  either  plaintiff,  hy- 
pothecated them  and  the  stock  r^resented 
thereby,  with  defendant,  as  collateral  secu- 
rity for  an  Indebtedness  of  his  own  to  said 
defendant.  At  the  time  of  the  original  deliv- 
ery of  said  certiflcates  to  defendant,  Miner 
stated  to  it  that  he  owned  the  stock  repre- 
sented thereby,  and  defendant  believed  from 
the  statements  made  by  Miner,  from  the 
name  of  Nellie  M.  Fowles  indorsed  thereon, 
and  the  possession  of  the  certificates  by  Min- 
er, that  be  waa  such  owner,  and  continued  to 
so  beliere  until  some  time  In  August,  1910. 
Exc^t  for  such  belief  it  would  not  hare  ac- 
cepted such  stock  aa  secntlty.  Det^dant 
never  bad  any  knowledge  or  notice  ot  the 
claim  of  plaintiffs  or  either  of  them  until 
some  time  In  August,  IVlSi.  About  that  time 
Miner  absconded,  and  is  now  a  fogltlTe  from 
Justice  and  whol^  insolvent  Tbea  plaintiffs 
first  learned  ot  ti»  dlspo^tlon  made  by  HDner 
ot  their  stock,  and  defoidant  first  learned  ot 
the  claim  of  plaintlffa  Up  to  that  time  de- 
fendant had  no  personal  acquaintance  with 
and  had  never  met  plaintiffs  or  either  of 
them.  Miner's  indebtedness  to  the  d^endant 
has  not  been  satlsfled,  and  a  sale  of  tho 
stoc^  of  plaintiffs  is  essential  to  Its  payment: 
The  Union  Oil  Company  has  paid  a  regular 
monthly  dlvidoid  ever  since  September,  190S» 
and  that  it  was  paying  such  dividends  was  a 
matter  of  general  and  common  knowledge 
among  business  men  and  bankers  of  the  city 
of  Los  Angeles,  where  defendant's  business 
was  conducted.  Defendant  never  claimed  or 
received  any  of  said  dividends,  and  plaintiffs 
have  been  paid  all  of  the  same.  Defendant 
had  no  knowledge  or  Information  that  plain- 
tiffs or  either  of  them  were  receiving  any  of 
such  dividends.  Prior  to  the  commencement 
of  this  action  plaintiffs  tendered  to  defend- 
ant all  amounts  due  from  them  to  Miner, 
and  demanded  return  of  the  stock. 

Defendant  claims  that  under  these  Circum- 
stances it  is  entitled  to  retain  the  stock  as 
security  for  Miner's  debt  to  It  If  this  claim 
be  well  founded,  as  the  trial  court  concluded, 
plaintiffs  must  necessarily  fail  In  this  action 
for  the  recovery  of  the  possession  of  the 
stock. 

[1,2]  Of  course  Miner  had  no  authority  to 
aUauU»  the  stodc  idedged  to  him  by  i^aintiffs 
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beyond  the  title  actually  possessed  by  him,  or 
to  pledge  the  same  to  another  as  security  for 
bis  own  debt,  and  his  action  In  so  doing  was  a 
gross  fraud  on  plaintiffs.  As  between  him 
and  plaintiffs,  the  latter  were  the  owners  of 
tbe  stock,  notwltbstandlng  the  pledge.  And 
it  Is  also  well  established  that  "tbe  general 
rule  Is  that  one  in  possession  of  personal 
property  can  transfer  to  another  by  pledge 
or  sale  no  greater  interest  in  the  property 
than  he  himself  has."  Chase  v.  Whitmore, 
€8  Cal.  545,  547,  9  Pac.  942,  944.  As  said, 
however,  in  the  case  Just  cited:  "There  are 
eiceptions  to  this  rule,  where  the  property 
consists  of  negotiable  instruments,  or  what 
comes  under  tbe  general  denomination  of 
currency,  and  ichere  the  oxoner  o/  the  proper- 
ty clothet  another  with  the  apparent  title  to 
or  poicer  of  dispoBttion  over  it,  and  an  inno- 
cent third  party  has  theret)y  heen  induced  to 
deal  with  the  apparent  owner  in  reference 
thereto;  the  true  owner  being  in  avch  case 
held  estopped  from  afterward  asserting  his 
title.  McNeil  v.  Tenth  Nat  Bank,  46  N.  T. 
325  17  Am.  Hep.  341] ;  Moore  v.  Metropolitan 
Nat  Bank,  55  N.  X.  41  [14  Am.  Rep.  173]." 
The  Italics  are  ours.  In  McNeil  t.  Tenth 
Nat  Bank,  supra,  a  case  that  has  repeatedly 
been  cited  ai^roTlngly  by  this  court,  the  ex- 
ception last  stated  was  applied  to  shares  of 
corporate  stock.  This  case  Is  almost  exactly 
aimllar  la  its  material  fiicte  to  the  case  at 
bar.  In  fact,  we  can  see  no  difference,  unless 
there  be  a  difference,  by  reasou  of  the  fact 
that  the  stock  in  this  case  was  community 
property  of  B£r.  and  Mrs.  Fowles,  and  Bir. 
Fowles  did  not  sign  tbe  indorsement  We 
crasider  this  difference  Immaterial  here,  as 
will  be  seen  from  what  we  say  later.  In  that 
case  the  owner  had  dellTwed  the  certiflcate 
tor  the  shares  of  stock  to  his  brokers,  as  se- 
cnrity  for  any  balanoe  that  might  be  due 
them.  There  was  a  blank  form  of  asslgtir 
ment  on  the  bade  thereof,  whltih  the  owner 
signed,  without  filling  In  tbe  blanks.  The 
talkers  subsequently  pledged  these  shares, 
without  authority  from  tbe  owner,  to  a  bank, 
as  security  for  their  own  Indebtedness,  with- 
out havUig  filled  in  the  blanks  in  the  assign- 
ment The  bank  took  In  good  faith,  and 
without  notice  of  the  owner's  claim.  It  was 
held  that  it  was  entitled  to  retain  the  stock 
as  security  for  the  Indebtedness  due  it  from 
tbe  brokers,  upon  tbe  ground  that  the  plain- 
tiff had  conferred  upon  his  brokers  such  an 
apparent  title  to  or  power  of  disposition  over 
the  shares  as  estopped  him  from  asserting  his 
own  title  as  against  the  parties  who  took 
bona  flde  through  the  brokers.  It  was  recog- 
nized that  "the  mere  possession  of  chattels,  by 
whaterer  means  acquired  if  there  fie  no  other 
evidence  of  property  or  authoritv  to  sell  from 
the  true  owner,  will  not  enable  the  possessor 
to  glre  a  good  title."  But  it  was  said :  "But 
if  the  owner  intrusts  to  another,  not  merely 
the  possession  of  the  property,  but  also  wrlt- 
eridence  over  bis  own  signature,  of  title 
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thereto,  and  of  an  unconditional  power  of  dis- 
position over  it,  the  case  Is  vastly  different. 
There  can  be  no  occasion  for  tbe  delivery  of 
such  documents,  unless  it  is  Intended  that 
they  shall  be  used,  either  at  the  pleasure  of 
the  depositary,  or  under  contingencies  to  arise. 
If  the  conditions  upon  which  this  apparent 
right  of  control  is  to  be  exercised  are  not  ex- 
pressed  on  the  face  of  tbe  instrument,  but  re- 
main in  confidence  between  the  owner  and 
the  depositary,  the  case  cannot  be  distin- 
guished in  principle  from  that  of  an  agent 
who  receives  secret  instructious  qualifying 
or  restricting  an  apparently  absolute  power." 
It  was  held  that  the  fact  that  the  blank  as- 
algnment  was  not  filled  in  was  Immaterial, 
and  that  the  common  practice  of  passing  the 
title  to  stock  by  delivery  of  the  certificate 
with  blank  assignment  and  power  had  been 
repeatedly  shown  and  sanctioned  in  cases 
coming  before  the  courts,  and  that  a  party  to 
whom  such  a  certificate  Is  delivered  is  au- 
thorized to  fill  It  up  by  writing  a  power  and 
transfer  over  the  signatures.  See,  also, 
Jones*  Pledges  and  Coll.  Securities,  S  1^*  It 
was  declared  to  be  well  settled  that,  as  be- 
tween the  parties,  the  delivery  of  the  certif- 
icate, with  assignment  and  power  Indorsed, 
passes  the  entire  title,  l^al  and  equitable,  in 
the  shares.  :nils  is  the  settled  rule  in  this 
state.  Section  324,  Civ.  Code;  Graves  v. 
Mining  Co.,  81  C&l.  308,  325.  22  Pac.  665; 
Spreckles  v.  Nevada  Bank.  113  Gal.  272,  276, 
46  Pac.  329,  38  L.  R.  A.  469,  64  Am.  Ht  Rep. 
348.  It  was  further  held  that  the  holder  of 
8u<^  a  certiflcate  and  power  possesses  all 
the  external  Indicia  of  title  to  the  stock,  and 
an  apparently  unlimited  power  of  disposition 
over  it  It  was  then  said:  "Such,  tb«i,  being 
tbe  nature  and  effect  of  the  documents  with 
which  the  plaintiff  intrusted  his  brokers, 
what  position  does  he  occiwy  toward  persons 
who,  in  reliance  upon  those  documents,  have 
In  good  faith  advanced  money  to  the  brokers 
or  their  aaalgM  on  a  pledge  of  the  shares? 
When  he  asserts  Ms  title,  and  claims,  as 
against  them,  that  he  could  not  be  derived 
of  his  property  without  bis  consent,  cannot  he 
be  truly  answered  that,  by  leaving  the  cer- 
tificate In  the  hands  of  his  brokers,  accom- 
panied by  an  Instmmoit  bearing  his  own 
e^nature,  whi<A  purported  to  be  executed  for 
a  consideration,  and  to  convey  the  tliie  away 
from  bim,  and  to  empower  the  bearer  of  It 
Irrevocably  to  dispose  of  the  stock,  he  in  fact 
'substituted  his  trust  In  the  bonesty  of  Ms 
brokers,  for  the  control  which  the  law  gave 
him  over  his  own  property,'  and  that  the 
consequences  of  a  betrayal  of  that  trust 
should  fall  upon  him  who  reposed  it,  rather 
than  upon  innocent  strangers  from  whom  the 
brokers  were  thereby  enabled  to  obtain  their 
mone^?"  This  question  Is  answered  in  the 
affirmative.  The  decision  was  placed  upon 
the  well-established  principle:  "That,  where 
the  true  owner  holds  out  another,  or  allows 
him  to  appear,  as  the  owner  of  or  ajthavlng 
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fall  power  of  dlap(witl<Mi  over  the  propertj, 
and  Innocent  third  parties  are  tbus  led  Into 
dealing  wltli  such  apparent  own^,  they  will 
be  protected.  Their  rights  in  such  cases  do 
not  de[>end  upon  the  actual  title  or  authority 
of  the  party  with  whom  they  deal  directly, 
but  are  derired  from  the  act  of  the  real  own- 
er, which  precludes  him  from  disputing,  aa 
against  them,  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistaken 
coDfldenc^  he  caused  or  allowed  to  appear 
to  be  vested  in  the  party  making  the  convegr- 
ance." 

This  case,  as  we  have  said,  has  been  re- 
peatedly cited  by  this  oonrt  approTingly  so 
far  as  this  declaration  is  concerned,  and  the 
principle  therein  set  forth  applied.  See  Chase 
T.  Whitmore,  68  CaL  546,  647,  8  Pac.  042; 
Woodsom  T.  Cole,  W  Cat  142.  144,  10  Pa& 
881;  Dover  v.  Pittsburgh  Oil  Co.,  14S  CaL 
501,  505,  77  Paa  406;  GonkUn  T.  Benson,  169 
CaL  786,  708,  116  Paa  84,  86  Lk  B.  A.  (N.  S.) 
687;  Shirey  v.  AU  Night  and  Day  Bank,  184 
Pac.  lOOL  See,  also,  Janes'  Pledges  and  ColL 
Secoritles,  {  466.  It  was  recognised  aa  ap- 
l^cable  to  certlflcates  of  stock  so  indoTsed, 
although  they  are  not  negotiable  Instnunents, 
in  Barstow  v.  Savage  M.  Co.,  64  Cal.  888,  802, 
1  Paa  848;  48  Am.  Rep.  706;  but  it  was  held 
in  that  case  that  it  was  not  applicable  to 
aach  certificates  In  the  event  that  they  were 
»Mm  from  the  true  owner  without  bis  fault 
or  negllgwce.  In  Arnold  Johnson,  66  Gal. 
402,  6  Pac.  786,  this  principle  was  applied  in 
the  case  of  a  certificate  of  stock  delivered  so 
Indorsed  to  another  for  a  special  purpose, 
and  he,  without  authority,  pledged  the  same 
ior  his  own  debt  The  court  said  that  the 
difference  between  this  case  and  Barstow  v. 
Savage  M.  Co.,  supra,  was  tiiat  in  this  case 
the  owner  voluntarily  delivered  the  inclosed 
certificate  to  the  person  who  pledged  it,  and 
thus  allowed  him  to  assume  the  apparent  own- 
erablp  thereof,  while  in  Barstow  v.  Savage  H. 
Co.,  supra,  the  certificate  was  apjleti,  and  the 
owner  tM  not  allow  another  to  assume  the 
aroarent  ownNship.  The  court  said:  "The 
distinction  is  an  buportant  one,  and  brings 
this  case  within  the  rule  stated  in  SbiNell  r. 
Tenth  Nat  Bank,  46  N.  Y.  326  [7  Am.  Rep. 
841],  cited  approvingly  in  Barstow  Savage 
H.  Co.,  supra."  The  same  prlnc^Ie  was  ap- 
plied in  Ambrose  t.  Evans,  66  Cal.  74,  4  Pac. 
860.  The  effort  of  learned  counsel  to  show 
that  these  cases  are  not  controlling,  based 
upcm  the  claim  tiiat  they  were  decided  under 
a  special  statute  (Stats.  1877-78,  p.  836), 
which  waa  repealed  in  1880  (St  1880,  p.  120), 
Is  not  convincing.  A  reading  of  the  statute 
shows  that  it  la  extremely  doubtful  whether 
it  could  be  held  to  be  applicable  to  such  cas- 
es as  the  ones  referred  to.  But  in  any  evoit 
the  cases  referred  to  were  in  tact  decided 
without  reftirence  to  sudi  stotute,  and  upon 
the  principle  we  have  discussed.  We  have 
already  quoted  fnmi  Chase  v.  Whitmore,  68 
Old.  646,  647,  9  Paa  842,  relied  on  1^  counsel 
as  establlshiDg  the  true  rule  since  the  repeal 


of  such  special  statute,  and  have  shown  that 
it  recognizes  and  approves  the  equitable  rule 
declared  in  McNeil  v.  Tenth  Nat  Bank,  su- 
pra. McNeil  V.  Tenth  Nat  Bank,  supra,  was 
approvingly  quoted  from  in  Brittan  v.  Oak- 
land Bank  of  Savings,  124  Cal.  289,  57  Pac. 
84,  71  Am.  St  Rep.  68,  both  as  to  the  equlta^ 
ble  principle  relied  upon  by  defendant,  and 
as  to  the  effect  of  the  delivery  of  a  stock  cer- 
tificate with  blank  assignment  We  are  un- 
able to  see  how  it  can  be  successfully  con- 
tended. In  view  of  the  decisions  of  this  court 
involving  the  application  of  the  equitable 
rule  referred  to,  that  Miner's  pledge  of  this 
stock  to  defendant  was  not  effectual  as 
against  plaintiffs,  provided  defendant  took  in 
good  faith,  without  notice,  and  for  a  valu- 
able consideration.  The  views  declared  in 
Arnold  V.  Johnson,  supra,  have  never  been 
receded  from  in  this  state,  and  we  see  no 
reason  why  such  facts  as  there  appeared  and 
here  appear  do  not  bring  a  case  fairly  with- 
in the  operation  of  the  role.  It  is  conceded 
that  where  the  ownership  of  the  person  deal- 
ing with  personal  property  as  his  own  is  ev- 
idenced by  his  posteasion  only,  a  purchaser 
or  pledgee  from  such  person  takes  subject  to 
the  rights  of  the  true  owner,  even  though  he 
be  a  bona  fide  purchaser  or  pledgee  for  valne, 
and  the  rule  above  referred  to  does  not  ap- 
ply. Bnt  where  such  person  has,  not  only 
the  possesion,  but  also  written  Indicia  of 
ownership,  with  which  he  has  been  volun- 
tarily furnished  by  the  true  owner,  the  prin- 
ciple Is  applicable.  The  true  owner  by  thus 
Tolnntarlly  holding  him  forth  as  the  owner 
Is  estopped  from  denying  his  ownership  as 
against  those  who  take  from  him  in  good 
faith,  and  for  a  valuable  conslderatlou.  Ap- 
pellants here  could  easUy  have  iwotected 
themselves  against  any  lnu>roper  disposition 
of  the  stock  by  lOner  by  wrltii^  upon  the 
certificates  the  terms  upon  which  he  held 
them. 

[8]  AU  cialms  of  ainiellants  baaed  upon 
the  &ct  that  the  stodc  was  in  tact  commu- 
nity property,  and  that  the  blank  amignmetit 
was  signed  by  the  wife  only,  aKwar  to  be 
fully  answered  by  the  provisions  of  section 
82C,  cavil  Code.  The  shares  stood  on  the 
books  of  the  Union  Oil  Company  In  the  name 
of  the  wife  alone.  That  sedion,  as  amended 
in  1905  (St  1806,  p.  887),  provides:  "Shares 
of  stock  in  oorporatUms  standing  oo  the 
books  of  the  corporation  in  tiie  name  of  a 
married  woman  may  be  transferred  by  her, 
her  agent  or  attorn^,  without  the  signature 
of  her  husband,  and  in  the  same  manner  as 
If  Budi  married  woman  woe  a  feme  sole." 
Prior  to  the  amendmoit  ot  1806  the  seetlim 
proved  that  such  stoA  as  was  "held  oi 
owned"  by  a  merited  woman  could  be  so 
transferred.  The  code  commissioner's  note 
to  the  section  states  that  the  amendment  If 
designed  to  make  it  cflear  that  shares  of 
stock  standing  in  the  name  of  a  married  wo 
man  are  presumed  to  be  her  separate  prop 
erty,  and  that  they  may  be  dealt  with  by  hei 
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u  audi,  In  tbe  abaoioe  of  prooC  and  nottoe  to 
the  amtxaxj.  We  do  not  see  how.  In  tbe  face 
of  tUle  atatate,  It  can  be  doabted  tbat  one 
taking  stock  standing  on  tbe  books  ot  a  cor- 
poration In  the  name  ot  a  woman,  married  or 
ringlet  has  the  right  to  assume,  In  tbe  ab- 
iCDce  of  something  reasonably  soffldent  to 
create  a  snspidon  to  ttie  contiaiy,  tbat  sbe  1b 
tbe  sole  owner  tbexeot  and  Is  empowered  to 
transfer  tbe  same,  and  that,  under  sudai  dr* 
cBmstaneee,  be  Is  not  called  Won  to  make 
any  Inqolxy  in  regard  tbereta  No  case  baa 
bem  dted  by  appellants  that  would  support 
any  different  condnskm.  Mary  B.  Leer's 
Appeal,  106  Pa.  877,  la  dearly  dtatlDgnlBbable 
trom  tbe  case  at  tar,  as  is  demonstrated  la 
respondents  bri^  Tb»  statnte  Is  clear  and 
onanibigDons,  and  does  not  appear  to  admit 
of  any  other  cfmstmctiolL  It  la  prop»  also 
to  note,  as  bearing  on  the  delivery  of  the  ccp- 
tlflcatea  to  Min^.  that  the  husband  himself 
secured  the  indoraonent  of  the  wife,  and  per- 
sonally dfiiUTered  the  cotlflcates  Indorsed  by 
her  to  inner.  This  fact,  bowerer,  baa  no 
bearing  on  tbe  qoestfam  of  notice  to  deCnd- 
ant 

[4]  It  may  be  conceded  that  dtfendant  knew 
that  monthly  dividends  were  being  declared 
by  tbe  Unton  <H1  Cktnvany,  It  bad  no  infor- 
mation that  any  of  the  diTldends  dedared 
were  being  paid  to  plalnttffla  or  either  of 
them,  so  fftr  as  the  stock  pledged  by  it  to 
Miner  was  concerned.  Certainly  no  dnty 
rested  npon  It,  In  so  tar  as  plaintiffs  were 
concerned,  to  make  aiv  inquiry  in  regard  to 
tUa  matter  in  the  absence  of  notice  of  dr- 
enmstances  soffldoDt  to  create  a  suspicion 
that  such  paymout  was  being  made.  We  do 
not  think  that  the  mere  fact  that  It  must  be 
hdd  to  hare  known  that  the  Mock  stood  on 
tbe  books  id  the  conxnatlon  in  the  name  of 
Mra.  FOwlea  created  snch  a  duty.  The  clr- 
cnmatanoea  in  this  connection  are  such  that 
it  cannot  be  held  that  they  render  tbe  con- 
dudon  of  the  trial  court  that  defradant  took 
In  good  faith  one  not  sufficiently  supported 
by  the  Aicts  shown.  A  reasonable  explana- 
tion of  the  failnxe  of  defendant  to  demand 
and  collect  the  dividends  would  be  that  it 
waa  entirely  content  with  the  security  afford- 
ed by  tbe  ahares,  without  regard  to  the  diri- 
dends,  and  for  that  reason  did  not  interest 
Itsdf  la  the  matter  of  collecting  them. 

[i]  The  stipulation  of  facts  states  that 
Miner  waa  a  customer  of  defendant;  tiiat  Jie 
waa  a  broker,  and  dally  dealt  in  corporate 
stocks;  that  he  had  theretofore  often  bor^ 
rowed  money  from  defendant  and  hypothe- 
cated coiporate  sto^  tberefor;  tbat  it  was 
a  Qsual  and  customary  thing  for  him  to  lutve 
eertiflcates  ot  stock  wbldi  showed  on  the 
Cue  thereof  that  the  stock  bad  belonged  to 
aome  othw  pereon  than  hlmaelf,  and  whlcb 
were  Indcoaed  in  blank ;  and  that  it  was  tbe 
cnstom  of  tbe  said  bank  to  make  loans  to 
Mid  MluOT,  and  to  many  ofJier  customers, 
upon  stocks  so  held  and  indorsed.  It  is 
dslmed  tbat  tlie  moa  fact  that  defendant 


knew  that  Miner  was  a  stockbroker  was  sof- 
fldent, as  a  matter  of  Uw,  to  put  it  upon  in- 
quiry as  to  his  powers  with  relation  to  this 
stock,  wh^  tbe  same  was  offered  by  way  of 
pledge ;  the  idea  being  that,  as  It  Is  the  busi- 
ness of  such  a  broker  to  buy  and  sell  aboda 
for  others,  it  la  reasonable  to  assume  that 
stock  so  indorsed  in  his  bands  Is  tbe  property 
of  others,  and  that,  while  it  nu^  fairly  ta 
assumed  that  be  has  the  power  to  sell  such 
stock,  it  may  not  be  aasumed  that  lie  baa  tbe 
power  to  pledge  It  or  otherwise  treat  it  as  his 
own  property.  We  are  unable  to  see  any 
force  in  this  claim,  and  certalidy  no  such  dis- 
ttnction  Is  recognised  by  the  cases  brought  to 
our  attention,  with  tbe  ponlble  exception  of 
one  or  two  Maryland  casea,  which  are  in  con- 
flict with  tbe  authorities  generally.  The 
McNeil  Case  was,  as  we  have  seen,  one  In- 
volving an  unauthorised  pledge  by  the  bro* 
tors  of  ttie  owner.  The  same  is  true  of  Sbat- 
tuck  V.  American  Cement  Co^  206  Pa.  197,  54 
Aa  786,  97  Am.  St  Bep.  78S,  dted  by  appe^ 
lants,  irbere  the  court  said.  In  relation  to  a 
certificate  ot  stock  Indorsed  in  blank  by  tho 
owner  to  his  brokers,  who  had,  without  au- 
thority, pledged  the  same,  that,  whore  one  tV 
his  own  act  arms  another  with  power  to  act 
for  him,  he  who  so  arms  the  wrongdoer  must 
suffer  for  the  consequences  of  the  wrongdo- 
ing, and  that  there  was  nothing  to  put  tbe 
pledgee  on  Inquiry,  Tbe  stod^  was  held  to  to 
subject  to  tbe  nnantborised  pledge.  See,  al- 
so. Woods'  Appeal,  82  Pa.  878,  37  Am.  Bep. 
694,  685.  In  I^man  v.  Qwlach,  158  Pa.  187, 
25  Aa  10S1«  26  AtL  802,  it  was  simply  held 
by  a  majority  of  tlm  court  that  the  evidence 
on  the  questiim  of  good  faith  should  have 
been  submitted  to  the  Joiy. 

We  are  satisfied  that  the  conclusion  of  the 
lower  eonrt  to  Uie  effect  tbat  tbe  defaidant 
took  tbe  stock  In  good  fbltb,  and  without  no> 
tlce,  cannot  be  held  to  to  erroneous.  There 
was  no  actual  notice  to  it  of  drcumstances 
Buffldent  to  put  a  prudent  man  lywn  inqnl]^ 
as  to  Miller's  ownership  thereol 

[I]  ThfflV  Is  no  force  In  the  claim  that  re- 
newals and  extensions  given  by  defendant  to 
Milker,  and  the  reddlvery  to  blm  of  certain 
securities  pledged,  without  the  knowled^  or 
consent  of  plalntiiDCs,  operated  to  release  the 
stock  from  the  pledge.  All  renewals  and  ex- 
tensions and  redeliveriss  wwe  prior  to  any 
disdosuie  to  defendant  of  the  tact  of  plain- 
tiff's ownwahlp.  Plaintiffs,  course,  were 
neither  guarantors  nor  sureties.  They  had 
not  guaranteed  the  payment  of  Miner's  debt 
to  the  defradant,  nor  had  they  idedged  thdr 
sto^  to  defendant  for  Miner's  debt  Defmd- 
ant  had  no  knowledge  whatever  concerning 
them,  and  bad  no  transaction  with  them.  So 
lax  as  It  was  concerned.  Minor  was  pledging 
his  own  stock  for  his  own  debt  The  cases 
dted  by  counsel  upon  this  point  are  in  no 
way  applicable  to  the  case  at  bar. 

It  Is  urged  ttat  defendant  cannot  to  bdd. 
under  the  circnmstances  of  this  case,  to  have 
taken  tbe  stock  in  pledge  for  a  valuable  con- 
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Btderatton.  This  coDtentlon  Is  based  on  the 
claim  that  the  stock  was  pledged  by  Miner  to 
secore  the  paTment  of  a  pre-ezlstlitf  indebted- 
ness on  hl8  part  to  defend«it.  According  to 
the  answer,  the  pledge  was  made  on  Jnne  10, 
1910,  to  secure  the  payment  of  a  note  given 
by  Miner  on  that  day  to  defendant  for  |14,- 
000  then  loaned  to  him,  and  interest.  The 
stipulated  facta  show  that  this  note  was  gir- 
en  by  Miner  for  the  balance  then  dne  by  him 
to  defendant  on  a  note  for  $32,000,  which  was 
then  past  dne,  given  by  htm  to  defendants 
prior  to  May  10. 1910,  which  latter  note  was 
^▼en  In  renewal  of  notes  theretofore  given 
by  talm  to  defendant  for  loans  of  money  ac- 
tually made,  and  on  which  he  paid  to  defend- 
ants on  Jnne  10, 1010,  918,000.  and  the  inter- 
est then  dne.  Among  these  previous  loans  ac- 
tnally  made  was  one  of  91.600,  made  on  Jan- 
nary  4,  1910,  for  the  repayment  of  which 
Miner  at  that  time  actually  pledged  20  of 
said  shares  as  collateral  security.  The  re- 
maining 10  shares  be  pledged  at  the  time  of 
giving  the  $32,000  note,  and  the  whole  30 
shares  thenceforth  remained  with  defendant 
as  collateral  security  for  the  indebtedness  of 
Miner,  as  evidenced,  first,  by  the  932.000  not^ 
and  subsequently  by  the  914,000  note. 

[7]  LooUng  only  to  the  transaction  of  June 
10,  1910,  and  reg^dlng  the  stock  as  then 
originally  pledged,  it  Is  clear  that,  under  our 
dedslons,  the  defendant  was  a  pledgee  for 
value.  In  Stroud  v.  Tbcanaa,  139  CaL  274, 
27S,  72  Pac.  1008,  86  Am.  St  Rep.  Ill,  It  was 
said  that  the  contention  of  the  appellant  that 
a  pre-exlstbig  debt  Is  not  a  sufficient  consid- 
eration for  the  execution  of  a  note,  so  fer  as 
the  sureties  thereon  ara  concerned,  where  the 
obligation  tor  the  preexisting  debt  la  cancel- 
ed upon  the  delivery  of  the  new  note,  did  not 
merit  discussion,  and  that  It  is  well  settled 
that  tadi  a  consideration  Is  sufficient  as  a 
feundatton  for  tiie  promise  of  the  sureties, 
as  well  as  that  of  the  prlndpal.  In  Frey  v. 
Clifford,  44  Cal.  342,  a  mortgage  of  land 
taken  to  secure  an  antecedent  debt  was  held 
to  be  one  taken  for  a  valuable  consideration ; 
the  court  recognizing  that  there  was  a  great 
conflict  In  the  decisions  of  other  Jurisdictions, 
but  saying  that  the  matter  was  setUed  in  this 
state  earlier  decisions  of  this  conrt 
Pajme  v.  Bensley,  8  CSal.  266,  68  Am.  Dec. 
318;  Robinson  t.  Smith,  14  CaL  94,  88; 
Naglee  v.  Lyman,  14  Cal.  450.  It  was  held 
in  tiiat  case  that  the  mortgagee  was  a  pur- 
chaser for  a  valuable  consideration  within 
the  meaning  of  that  clause  In  the  act  con- 
cerning conveyances,  whldi  provides  that 
every  conveyance  of  real  estate  that  shall  not 
have  been  recorded  shall  be  void  as  against 
any  subsequent  purchaser  in  good  feith,  and 
for  a  valuable  cotuideratton,  which  convey- 
ance shall  have  been  first  duly  recorded.  In 
Davis  V.  Rnsoell,  52  Cal.  611,  28  Am.  Rep. 
647.  a  warehouse  recdpt  for  wheat  had  been 
pledged  to  a  bank  by  one  Barney,  to  whom 
it  had  been  intrusted  for  some  purpose  by  the 
owner,  as  security  for  Barney's  antecedent 


debt,  and  It  was  deidded  tiiat  njKm  tbe  au- 
thority of  the  eariier  dedslons  **lt  mast  be 
held  that  tile  pre^istlng  debt  of  Buney  to 
the  bank  constituted  a  valuable  consi^ratton 
within  the  meaning  of  section"  2991,  Ovfl 
Code;  the  section  provldli^  that  oi^  who  al- 
lows another  to  assume  Qie  apparent  owner- 
ship of  iffoper^  for  the  purpose  of  makiiUE 
any  transfer  of  it  cannot  set  up  his  own  title 
to  defeat  a  pledge  of  the  proper^  "made  by 
the  otbw  to  a  pledgee  who  received  the  prop- 
erty  In  good  faith.  In  ttie  ordinary  course  of 
business,  and  for  value."  In  ScSduter  v.  Har> 
vey,  65  Gat.  168,  8  Pac.  609,  it  was  held  that 
a  pre-existing  indebtedness  was  a  valnable 
consideration  for  the  purchase  of  land,  snffl- 
cient  to  mate  the  purchaser  one  for  value. 
In  Hart  v.  Church,  126  Cal.  471,  480,  BS  Pac. 
910,  918  (77  Am.  St  Bep.  186),  It  was  held: 
*It  is  well  settied  ln  this  state  that  the  ex- 
tinguishment or  security  of  a  pre-existing 
debt  ccmstitntes  a  valuable  consideration  for 
the  sale  or  assignmoit  of  property.**  In 
Foorman  v.  WaUace,  7B  CaL  554, 17  Pac.  680, 
it  was  said  that  It  had  often  been  held  that 
a  conveyance  in  conaideratien  of  tiie  can- 
cellation of  a'  pre-extating  indebtedness  is  a 
omveyance  for  a  valuable  ecHuAderatlon 
within  the  meaning  of  section  1214.  Civil 
Code,  a  section  heretoftnre  referred  to.  l%e 
law  as  thus  settled  is  applicable,  at  least  in 
the  absence  ot  a  showing  of  some  equity  in 
fevor  of  plalntifnn,  other  than  the  mere  f&ct 
tiiat  they  are  the  rightfol  owners  of  the 
stock.  Whatever  may  be  the  rule  in  some 
otb«  Jurisdictions,  prima  fade  at  least  d«- 
fendant  recdvlng  the  stock  as  security  for 
a  note  given  for  the  cancellation  of  an  old 
indebtedness,  waa,  as  against  plaintiffs,  a 
pledgee  for  value.  The  stipulated  tects  diow 
that  this  was  some  two  months  before  Miner 
absconded,  and  was  at  a  time  when  he  wafl 
apparently^  solvent,  and  when,  in  fact  ha 
paid  defendant  918,000  and  Interest  on  ac- 
count of  his  indebtedness.  Defendant,  rely- 
ing upon  his  apparent  ownership  of  the  stoc^ 
in  good  faith  took  and  continued  to  hold  the 
same,  as  security  for  the  note,  which  he  then 
gave.  Miner  afterwards  became  Insolvoit 
and  absconded.  There  la  nothing  In  the  equi- 
ties of  the  case,  as  shown  l^^  tiie  facts,  to 
warrant  us  in  holding,  in  view  of  our  ded- 
slons, that  as  against  plaintiffs,  defendant 
was  not  a  pledgee  for  a  valuable  conald»a- 
tion.  We  recognise  folly  that  there  Is  a 
great  conflict  In  the  decisions  in  other  Juris- 
dictions on  this  point,  and  that  there  Is  mnch 
to  be  said  In  support  of  a  contrary  doctrine ; 
but  we  regard  the  matter  as  definitely  aettietl 
in  this  state  by  a  long  line  of  dedslona. 

The  feet  that  Miner  may  have  been  guilty 
of  a  crime  In  connection  with  tiiese  certlll- 
cates  is  altogether  Immaterial,  und»  the  cir- 
cumstances of  this  case.  What  we  have  al- 
ready said  in  regard  to  the  rule  declared  in 
McNeil  V.  Tenth  Nat  Bank,  supra,  suffldentiy 
answers  the  claim  to  the  contrary. 

In  view  of  what  we  have  said,  no  otbtf 
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point  suggested  In  the  briefs  ot  plaintiffs  re- 
quires notice. 

Tbe  Judgment  and  order  denying  a  new 
trial  are  aflBrmed. 

We  concur:  SLOSS,  J.;  SHAW,  JT;  LOR- 
lOAN,  J;  MELyiN.  J. 


MELLEN  V.  TIMES-MIRROB  <5o. 
(L.  A.  3196.) 

(Supreme  Court  of  California.   April  7,  1914.) 

1.  Libel  and  Sundbb  ({  18*)  —  Iabelous 
WoBDS — "Libel." 

An  article  under  the  headline  "filibuster- 
ing," and  stating  that  a  schooner,  which  cleared 
osteneibly  for  Honduraa  with  a  cargo  supposed 
to  consist  of  supplies  for  a  mining  company  of 
which  plaintiff  was  tlie  head,  was  carrying  arms 
and  ammonitira  wesnmablr  for  the  Mexican 
inanrrectos,  and  to&t  plaintiff  and  others  said 
she  was  bound  to  Honc^uras  and  carried  supplies 
for  the  mining  company,  but  that  no  machinery 
or  tools  commonly  used  in  mines  was  aboard, 
and  that  tba  barrda  supposed  to  contain  oil 
were  believed  to  contain  ammunition^  and  tbe 
coal  was  believed  to  cover  cases  of  nfles,  was 
not  libelous,  under  Civ.  Code,  {  45,  defining  a 
"libel"  as  a  false  and  unprivileged  publication 
ezpo^ng  any  person  to  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  causing  him  to  be  shunned 
or  avoided,  or  having  a  tendency  to  injure  him 
in  his  occupation,  it  not  appearing  that  plain- 
tiff bad  any  occupation  or  that  he  was  injured 
therein,  unless  it  charged  a  crime,  dnce  it  charg- 
ed at  most  an  attempt -to  secretly  carry  arms 
and  ammunition  to  tbe  Mexican  Insnri'ectos, 
and  the  word  "fiiibustering,"  in  connection  with 
tbe  remainder  of  tbe  article,  conveyed  no  other 
meaning. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  SS  1-0 ;  Dee.  Dig.  |  18.* 

For  other  definitions,  see  Word!  and  Mirases, 
TOL   6,   pp.  4U6-4125.] 

2.  Libel  and  Slander  (}  15*)— IiiBu:.onB  Ab- 
TicLXB — CsAsoiRa  Cbiub. 

Prior  to  tbe  adoption  of  tbe  resoliition  of 
Congress  authorizing  the  president  in  his  discre- 
tion to  prohibit  the  export  of  arms  and  manl- 
tions  of  war  to  a  foreign  country  under  certain 
conditions,  tbe  transportation  of  arms  or  am- 
munition as  a  commercial  venture  to  a  foreign 
country  at  peace  with  this  government  for  use 
by  its  Bubjects.  who  were  In  a  state  of  insur- 
rection against  their  government,  was  not  a  vio- 
lation of  tbe  neutrality  laws  of  tbe  United 
States,  and  an  article  chaining  sucb  tranaporta- 
don  was  not  libeious;  Rev.  St  U.  S.  8  5286 
<U.  S.  Gomp.  St  1901.  p.  3601),  prohibiting 
any  person  within  the  territoi?  or  jurisdiction 
of  the  United  States  from  beginning  or  setting 
on  foot,  or  providing  or  preparing  the  means 
for,  any  military  expedition  or  enterprise  to  be 
carried  on  from  thence  against  another  friendly 
power,  having  no  application. 

[Ed.  Note.— For  other  cases,  see  Litiel  and 
Slander.  Cent  Dig.  f  1;  Dec.  Dig.  (  16.*] 

8.  LlBSI.  AND  SLAHDEB  {$  19*)— WOBDS  OA- 

PABLB  OT  Bnna  Mibundebstood. 

An  article  stating  that  a  schooner,  whidi 
dcared  ostensibly  for  Honduras  with  a  cargo 
supposed  to  consiBt  of  supplies  for  the  mining 
company  of  which  plaintiff  was  tbe  bead,  was 
earryiiig  anna  and  ammunition,  presumably  for 
die  Mexican  Inanrrectos,  though  plaintiff  and 
others  said  It  was  tiound  to  Honduras  and  car- 
ried supplies,  could  not  reasonably  be  understood 
as  imputii^  that  plaintiff  was  guilty  of  any 


crime  by  reason  of  his  alleged  connection  with 
the  matter. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  Sf  08.  99;  Dec.  Dig.  8  19.*) 

4.  Libel  and  Slander  (J  86*)— Complaint^ 

EJffect  of  Innuendo. 

Where  an  alleged  libelous  article  couid  not 
reasonably  be  understood  as  imputing  a  viola- 
tion of  the  neutrality  laws  of  the  United  States, 
an  allegation  in  tbe  complaint  that  it  was  in 
fact  understood  as  so  charging  did  not  render 
tbe  complaint  sufficient 

[Ed.  Note.— For  other  cases,  see  Libel  and 
SlSDder,  Cent  Dig.  8S  205-206;  Dec  Dig.  { 
86.*] 

6.  Libel  and  Slandbb  (|  128*)— Qusbtionb 

or  Law  ob  Fact. 

Whether  an  article  is  lilielous  is  to  be  de- 
termined by  tbe  court  in  tlie  light  of  such 
extrinsic  facts  as  are  alleged,  dependent  on 
whether  it  is  fairly  susceptible  of  the  defama- 
tory meaning  attributed  to  It 

[S^.  Note.— For  otiier  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  f|  356-364;  Dec  Dig.  { 
123.*] 

6.  Libel  and  Slander  Q  123*)— Quistzons 

or  L&w  OR  Fact. 

If  the  language  of  an  arttele  la  capable  of 
two  meanings,  one  barm  less  and  the  other  libel- 
ous, and  it  IB  alleged  that  It  was  used  and  un- 
derstood as  conveying  the  libelous  meaninjr,  a 
cause  of  action  is  stated,  and  it  is  for  the  jury 
to  determine  In  which  innse  the  language  was 
used  and  understood. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  856-864;  Dec  Dig.  | 
123.*] 

In  Bank.  Appeal  from  Superior  Gonrtr 
Los  Angeles  County ;  J.  P.  Wood,  Judge. 

Action  by  J.  C.  Mellen  against  the  TimeS' 
Mirror  Company.  From  tha  Judgment  dis- 
missing tbe  complaint,  plaintUf  appeals.  Af- 
firmed. 

E.  B.  Drake,  of  Los  Angeles,  for  appellant. 
Hnnsaker  &  Britt  and  W.  N.  Goodwin,  both 
of  Los  Angeles,  for  respondent 

AXaBLLOTTI,  J.  This  Is  an  action  for 
damages  for  an  alleged  Ubel  on  platntUI  pub- 
lished In  "the  Los  Angeles  Times,"  n  daily 
morning  newspaper  published  by  defendant 
in  the  dty  of  Los  Angeles,  and  clrcnlated  in 
the  dty  and  county  of  Los  Angeles  and  other 
counties  of  California,  and  also  in  other 
states  ot  tbe  United  States  of  America.  Tbe 
article  complained  of  Is  set  out  In  tbe  com- 
plaint, and  Is  as  follows: 

"FiUbastering. 
"Sui^ect  Tesael  of  Taking  Arms. 
"Steam  Schooner  Eureka  olf  Coast  of  Mexico. 
"Bomid  Ostensibly  for  Hondaran  Fort.  Oor- 
emment  Suspects  Cargo  ConsIatB  of  Mu- 
nitions of  War  for  the  Insnrrecto  Forc- 
es— ^Angeleno's  Name  Mixed  In  Affair. 

"(By  Direct  Wire  to  the  Times.) 
"San  Francisco,  May  20. — (Esduslve  Dis- 
patch.) Carrying  arms  and  ammunition  pre- 
sumably for  the  Mexican  insurrectoa,  the  lit- 
tle steam  schooner  Eureka  is  trying  to  land 
her  cargo  somewhere  along  the  Mexican 
coast.   The  Eureka  cleared  from  this  port  a 
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week  ago,  oetenslbly  tor  Amapala,  Honduras, 
and  her  cargo  was  snppoBed  to  consist  of  sup- 
plies for  8  mining  company  of  which  J.  O. 
Mellen  of  Los  Angeles  ia  the  head. 

"Howerer,  goTernment  agents  In  this  dty 
have  ascertained  that  the  Eureka's  cargo  con- 
sisted of  munitions  of  war,  and  a  report  to 
this  effect  has  been  f awarded  to  the  state 
department 

goTemment  agents,  howerer,  are  not 
absolute  certain  tbat  the  arms  and  ammu- 
idtion  were  destined  for  fb»  Molcan  Insnr- 
rectos,  although  the  evidence  indicates  that 
sach  is  tiie  taxt. 

"Mellai  and  others  sslil  tbe  Boreka  was 
bonnd  to  the  Hondnran  port  and  that  she 
carried  supplies  for  a  mining  company.  How- 
ever, it  was  noticed  that  no  madiinar  nor 
tools  commoid/  used  in  mines  mm  aboard, 
and  tbe  fnither  tact  that  crude  oil  is  convey- 
ed in  iron  tanls  and  not  In  barrels  added  tnr^ 
ther  to  the  susplctm  that  attached  to  ttw 
vessel's  movementa. 

"The  300  barrds  supposed  to  hare  con- 
tained oil  are  believed  to  have  contained  am- 
nniniUon,  and  the  coal  Is  bdieved  to  have 
covered  cases  of  rifles." 

It  was  alleged  that  by  the  language  used 
def^idant  Int^ded  to  charge  and  to  be  un- 
derstood as  charging  that  plalntlfl  was  en- 
gaged in  carrying  on  what  is  commonly 
known  as  a  "flUbusterlng  expedition,"  and 
was  a  criminal  1^  violating  the  neutrality 
laws  of  the  United  States  In  carrying  arms 
and  ammunition  to  and  for  the  subjects  of 
a  foreign  country,  which  was  at  peace  with 
this  government,  but  which  subjects  were  In 
a  state  of  insurrection  against  their  own  gov- 
ernment; and  further  that  the  article  was 
80  understood  by  the  readers  of  said  paper. 
It  was  further  alleged  that  the  charge  was 
false,  scandalous,  and  unprivileged,  that  It 
exposed  plaintiff  to  hatred,  contempt,  and 
ridicule,  and  that  by  reason  thereof  "plain- 
tiff was  •  •  •  injured  In  his  reputation 
and  good  name  as  a  citizen,  and  said  pub- 
lication inflicted  upon  him  grievous  mental 
suffering,  all  to  his  damage  in  the  sum  of 
$50,000. 

An  answer  having  been  filed,  the  case  came 
on  for  trial,  whereupon  the  trial  court  sus- 
tained an  objection  to  further  proceedings 
upon  the  ground  that  plaintiff's  complaint 
did  not  state  facts  suflJcieot  to  constitute  a 
cause  of  action.  '  Plaintiff  refusing  to  amend, 
Judgment  of  dismissal  was  s^ven.  We  have 
here  an  appeal  ^m  snch  Judgment. 

Ttkt  only  qneetion  presoited  is  wbethw  or 
not  the  pabUsbfld  artlde  was  libelous  in 
characttf. 

[1]  Ubel  is  defined  by  section  45.  Olvll 
Code,  as  being  "a  ftilse  and  unprivileged  pub- 
lication by  writing,  printing,  picture,  effigy,  or 
other  fixed  r^waaentatlon  to  the  eye,  which 
exposes  any  person  to  hateed,  contempt,  ridi- 
cule or  obloquy,  or  which  causes  him  to  be 
ahniuwd  or  avtdded,  or  wbleh  has  a  tendencr 


to  Injure  Mm  in  his  occupation.**  There  is 
no  allegation  or  pretense  that  the  article  baa 
a  tendency  to  injure  plaintiff  *in  his  occupa- 
tion." As  is  suggested  by  counsel  for  de- 
fendant there  is  no  allegation  that  he  had 
any  "occupation,"  and  no  dalm  for  damage 
on  that  account 

Gonsidaratton  of  tbe  alleged  Ub«looa  artl- 
de leads  ns  to  the  conclusion  Uut,  nnless  bgr 
fiilr  inference  and  deduction  the  artlde  may 
be  taken  as  charig^ng  plaintiff  with  tbe  com- 
mission of  some  act  denounced  as  a  crime  by 
the  United  States,  it  is  not  libelous  in  nature. 
It  Is  tbe  duty  of  an  good  dttzens  of  the 
United  States  to  reficain  from  the  commis- 
sion of  any  act  denounced  aa  a  crime  by  Its 
laws,  and  a  statement  to  tbe  effect  that  one 
Is  willful)^  engaged  in  any  such  forbidden  act 
is  calculated  to  expose  bim  to  nunre  or  less 
obloquy,  depending,  of  course,  upon  tbe  na- 
ture of  tibe  crime.  A  felse  charge  that  one 
bas  committed  any  crime  may  therefore  be 
conceded  to  be  libelous.  The  particular  crime 
here  claimed  to  be  charged,  viz.,  a  violation 
of  the  neutrality  laws  of  the  United  States 
in  carrying  arms  and  ammnnitlQn  to  and  for 
the  subjects  of  a  forel^  country  In  a  state 
of  insurrection  against  tbelr  own  govern- 
ment, which  country  Is  at  peace  with  this 
government,  does  not  necessarily  involve  snch 
elements  as  would  Impute  to  a  person  deemed 
guilty  thereof  anything  Infamous,  ridiculous, 
or  disgraceful,  or  in  the  nature  of  moral 
turpitude,  except  in  so  far  as  the  commission 
of  any  act  forbidden  by  law,  however  Inno- 
cent and  free  from  censure  It  might  other- 
wise be,  would  produce  such  a  result.  As 
was  substantially  said  In  Crashley  v.  Press 
Publishing  Co.,  179  N.  T.  34,  71  N.  H.  258,  1 
Ann.  Gas.  196,  to  charge  a  person  with  b^ng 
In  sympathy  with  a  revolution  in  certain 
South  American  states,  or  abetting  It,  would 
not  seem  to  impute  to  him  anything  Infamous 
or  dl^aeeful.  This  would  appear  to  be  es- 
pecially true  for  some  years  now  last  past  as 
to  a  revolution  in  Mexico,  where  political  up- 
risings of  this  character  have  been  almost 
continuous,  and  where  the  'insurrectos"  of 
to-day  constitute  the  government  of  to-mor- 
row. There  Is  absolutely  nothing  In  the 
published  article,  or  In  the  complaint,  to  Indi- 
cate that  the  revolt  then  in  progress  In  Mex- 
ico was  not  one  based  upon  good  or  suffi- 
cient cause,  and  animated  by  the  highest  and 
best  of  motives. 

Taking  the  whole  artide  togetbw.  It 
charges  plaintiff  at  most  with  being  concern- 
ed In  an  attempt  to  secretly  carry  by  sea 
from  San  Frandsco  to  some  point  on  tbe 
Mexican  coast  a  cargo  of  arms  and  amnranl- 
tlon  for  delivery  to  the  "Mexican  insurrec- 
tos." The  word  "filibustering"  at  tbe  head  of 
the  artlde,  when  read  In  connection  with 
the  remainder  of  the  artlde,  cannot  be  read 
as  conveying  any  other  meaning.  No  facts 
are  alleged  upon  which  It  can  reasonably  be 
claimed  tbat  this  charge  imputed  to  pjalntlg 
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anytblng  dishonorable  or  dlsiepntaMe,  or 
anytblDg  that  could  expose  talm  to  hatred, 
contempt,  ridicule,  or  obloqnj,  or  cause  him 
to  be  abimned  or  art^ded  by  any  one,  or  that 
CO  aid  cause  him  any  injury,  assnmln?  always 
that  no  citme  was  cliarged.  Of  course,  un- 
der the  f^rcnmstances,  there  la  nothing  dis- 
creditable in  the  secrecy  alleged  to  have  been 
observed  as  to  the  nature  of  the  cargo. 

[1]  In  Tlew  of  the  dedslons.  It  seems  clear 
that  the  acts  attributed  to  plaintiff  and  his 
assoclateB  by  the  article  in  question  did  not 
constltate  a  crime  under  any  law  of  the 
United  States.  ,  It  la  thoroughly  settled  that 
it  is  not  an  offense  against  the  neutrality 
laws  of  the  United  States  to  transport  arms, 
ammunition,  and  munitions  of  war  from  this 
country  to  any  foreign  oountry,  whether  they 
are  to  be  there  used  in  war  or  not  Section 
SStSe,  U.  &  Berlsed  Statutes  (U.  S.  Oomp. 
St.  1801.  p.  3601),  prohibits  simply  any  per- 
son, within  the  territory  or  jurisdiction  of 
the  United  States,  beginning  or  setting  on 
foot,  or  providing  or  preparing  the  means 
for,  "any  military  expedition  or  enterprise  to 
be  carried  on  from  thence"  against  another 
trteodly  power,  and  does  not  prohibit  the 
mere  engaging  In  transportation  of  arms  or 
ammunition  as  a  commercial  venture,  nor 
peaceable  aid  rendered  to  either  belligerent, 
so  long  as  this  aid  arises  indirectly  only 
through  commercial  d^lings.  An  expedition 
or  enterprise  designed  only  to  transport 
monitions  of  war  as  merchandise  for  a  for- 
eign belligerrait,  though  for  use  of  an  army, 
is  not  within  the  Inhibition.  See  Wlborg  v. 
United  States,  168  D.  S.  632.  16  Sup.  Ct  1127, 
1197,  41  L.  Eld.  289;  note  to  section  S286,  U. 
S.  Bev.  Stats.;  S  Fed.  Stat  Ann.  p.  374; 
United  States  v.  O'Brien  (C.  O.)  76  Fed.  900. 
iSee,  also,  2  Wharton's  Crlm.  Law,  S  1903. 
The  resolution  of  Congress  authorizing  the 
President  to  prohibit,  In  his  discretion,  the 
export  of  arms  and  munitions  of  war  to  a 
foreign  country  under  certain  conditions  was 
not  adopted  until  after  the  publication  of 
this  artlde. 

[t,  4]  Not  only  do  the  matters  stated  In  the 
published  article  of  and  concerning  plaintiff 
fail  to  show  any  violation  by  him  of  the 
neutrality  laws  of  the  United  States,  but 
fartbexmore  we  are  of  the  opinion  that  the 
article  could  not  reasonably  be  understood 
as  ioqnftliv  that  he  was  guilty  of  any  crime 
by  reason  of  his  alleged  conneetUm  with  the 
matter.  Certainly  it  was  not  expressly 
charged  that  he  bad  violated  any  law,  and 
we  do  not  see  that  such  a  violation  by  him 
is  even  snggested  by  the  article  complained 
of.  Of  conrse  the  allegation  in  the  complaint 
that  the  article  was  In  fact  understood  by 
its  readers  as  tfwrglng  and  asserting  that 
plaintiff  was  a  criminal  by  vlolatliq;  the 
nentiBlity  laws  of  the  tinlted  States  In  carry- 
lag  artos  and  ammunition,  etc,  does  not 
assist  the  iflalntM,  unless  the  article  was  of 


snch  a  nature  that,  in  view  of  the  extrinsic 
facts  alleged  in  the  complaint,  such  a  conclu- 
sion was  fairly  dedudble  therefrom.  As 
said  In  respondent's  brief :  "If  the  words  be- 
fore the  Innumdo  do  not  sound  In  libel,  no 
meaning  produced  by  the  Innuendo  wUl  make 
them  libelous,  'for  It  is  not  the  nature  of  an 
Innuendo  to  beget  an  action.' "  Orand  v. 
Dreyfus,  122  Cal.  62,  64  Pac.  390. 

[S,  6]  It  cannot  be  disputed  that  it  Is  for 
the  court  to  determine  whether,  In  the  light 
of  such  extrinsic  facts  as  are  alleged  the 
writing  can  be  a  libel.  If,  In  the  light  of 
such  extrinsic  facts,  the  article  is  not  fairly 
susceptible  of  the  defamatory  meaning  sought 
to  be  attributed  to  It  the  complaint  falls  to 
state  a  cause  of  actloa  Of  course,  if  the 
language  of  the  article  Is  capable  of  two 
meanings,  one  of  which  Is  harmless  and  the 
other  Ubdous,  and  It  Is  alleged  that  the 
same  was  used  and  understood  as  conveying 
the  latter  meaning,  a  cause  of  action  la 
stated,  and  it  Is  the  province  of  the  Jury  to 
determine  in  which  sense  the  language  was 
used  and  understood  by  the  readers  of  the 
article.  But  it  is  for  the  Judge  to  determine 
whether  the  language  used  is  capable  of  the 
defamatory  meaning  claimed  for  it  by  the 
plaintlfC.  See  Van  Vactor  v.  Walkup,  46 
Cal.  124,  133. 

We  are  of  the  opinion  that  the  lower  court 
did  not  err  fn  concluding  that  the  article  In 
question  was  not  libelous  in  character. 

^Hke  Jndgmait  Is  afBrmed. 

We  concur:  MELVIN,  J.;  HENSHAW, 
J.  i  LOBIC^AN,  J. 


WOOD  T.  HAKDBXIXA.    (Sac.  2089.) 
(Supreme  Court  of  CaUfomia.    April  8,  1914.) 

1.  Deeds  (S  96*)— GoNSTaucnoN  — MEAniHO 
or  WOBDS. 

Words  In  a  deed  must  be  ^ven  their  ordi- 
nary and  popular  meaning,  unless  they  are 
used  in  a  technical  sense,  or  the  context  shows 
that  they  are  used  in  a  different  sense. 

Ed.  Note^For  otiier  cases,  see  Deeds,  Cent 
;.  I!  238,  241-254;  Dee.  Dig.  |  96.^ 

2.  Deeds  ({  113*}— Constbdction— Meahhio 

OT  WOBDS. 

The  word  "half,"  in  a  deed  coav^lng  a 
half  of  a  quarter  section  of  land,  must  be  given 
its  natural  meaning,  in  the  absence  of  anything 
discloBing  a  contrary  meaning,  bo  that  the  deed 
conveys  a  half  In  acreage, 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  331-333;  Dec  Dig.  |  113.*] 

3.  PuBXjo  Lands  (i  24*)— Oovxbnubnt  Sdb- 
VETS— Statutoby  pbovisions. 

Bev.  St  U  2395-2397  (U.  S.  Oomp.  St. 
1901,  pp.  1471-1473),  requiring  the  snrveyor 
general,  on  the  return  of  surveys  of  government 
land,  to  make  out  and  transmit  a  description 
of  the  lands  aurreyed,  and  make  a  slat  or  the 
townships  of  the  lands,  deecribln|:  fie  subdivi- 
sions thereof  and  the  marldns  of  comers,  and 
dedarhig  that  the  boundaries  and  contents  of 
the  several  section*,  half  aectloas,  and  quarter 
sections  shall  be  ascertained  in  a  prescribed 
manner,  and  that,  In  ease  of  a  division  of  a 
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qnarter  aection,  the  Une  for  the  dlviilon  shall  be 
ran  north  and  south  and  the  corners  and  con- 
teots  of  half  quarter  sections  shall  be  ascertain- 
ed in  the  manner  prescribed  for  sections,  haU 
and  quarter  sectiona,  provide  a  method  of  ascer- 
taining the  line  for  the  division  of  a  quarter 
section  not  actually  run  in  the  field,  and  the 
surveyor  general,  in  making  a  plat,  must  draw 
a  north  and  south  line  on  the  i^at  dividing  a 
qaarter  into  east  and  west  halves  from  a  point 
equally  distant  from  the  sontheast  and  south- 
west comers  of  the  quarter. 

tEd.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  SI  31,  32;  Dec  Dig.  |  24.*! 

4.  Deeds  ({  114*)— GonsTBUcnon— Pbopebtt 

OONVBTKD. 

The  division  of  a  quarter  section  contain- 
ing over  160  acres  according  to  the  mles  laid 
down  for  government  Borveys  will,  where  all 
the  opposite  sides  are  parallel,  divide  the  quar- 
ter into  equal  parts ;  and  hence  a  deed  of.  the 
east  half,  no  acreage  being  mentioned,  wlU  con- 
vey the  east  half  In  quantity. 

[Ed.  Note.— BV>r  otlier  cbsm,  bw  Deeds,  Ont. 
Dig.  IS  316-322,  826-329,  888;  Dec.  Big.  S 
111.*] 

B.  Deeds  (1 101«)-€oH8TED0non.      ,    ^  ^ 

The  rule  of  practical  construction  of  a  deed 
applies  only  when  the  language  on  the  face 
thereof  is  doubtful,  uncertain,  or  ambiguous. 

[Ed.  Note.— For  other  cases,  see  Deeds,  dent. 
Dig.  §  233 ;  Dec.  Dig.  I  101.*3 

Department  2.  Appeal  from  Superior  Court, 
Tulare  County;  W.  M.  Conley,  Judge. 

Action  by  P.  F.  Wood  against  0.  Mandril- 
la.  From  a  Judgment  for  defendant,  plain- 
tiff aiveals.  Affirmed. 

C.  L.  BuBsell,  of  Tulare  City,  for  appellaut 
Hannan  &  Miller,  of  YisaUa,  for  respondent 

LORIGAN,  J.  This  is  an  action  In  eject- 
ment to  recover  a  strip  of  10  acres  of  land, 
part  of  the  southwest  quarter  of  section  30, 
township  20  south,  range  24  eaat  in  Tulare 
county.  This  quarter  section  was  originally 
government  land ;  the  fractional  quarter  sec- 
tion containing  178.98  acres,  as  returned  by 
the  surveyor  under  the  government  survey, 
tnit,  ea  shown  by  the  evidence  in  the  case, 
In  fact,  contains  about  180  acres.  This  quar- 
ter section,  under  one  entry  and  as  one  tract 
was  patented  In  1872  to  the  predecessor  in 
title  of  plaintiff.  On  October  22,  1909,  plain- 
tiff, while  still  the  owner  of  the  whole  quar- 
ter section,  conveyed  a  portion  of  it  to  de- 
fendant, the  deed  describing  the  part  conv^- 
ed  as  "the  east  half  of  the  southwest  quarter 
of  section  30,  township  20  south,  range  24 
east  Mt  Diablo  base  and  meridian."  No 
acreage  was  mentioned  In  the  deed.  Defend- 
ant, claiming  that  the  deed  conveyed  to  him 
the  east  half  of  the  quarter  section  in  quan- 
tity or  acreage,  took  possesion  of  abont  90 
acre^  thereof.  Plaintiff,  claiming,  on  the 
other  hand,  that  such  deed  did  not  convey 
the  east  half  in  quantity  of  the  quarter  sec- 
tion, but  only  80  acres  as  such  east  half, 
'  and  that  a  strip  of  land  of  about  10  acres 
running  north  and  south,  taken  pos»e.ssion  of 


KBPORTBB 

by  defttidant,  was  part  of  -the  wist  halt,  and 
not  the  eaat  liau;  of  the  aectlon,  broogbt  tfala 
action  to  lecorer  possesalon  of  said  strips 
The  court  found  that  the  defoklant,  under 
his  deed  from  plaintiff,  acquired  title  to  the 
east  half  of  tbe  qnartOT  aection  In  acrei^ 
and  qnantity,  whldi  indoded  tb»  strip  in 
dispute,  and  accordingly  gare  Judgment  in 
bis  fftTor.  Plaintiff  ai^e^  from  tlds  Jodff- 
ment  and  the  order  denying  his  motion  for  a 
new  trial. 

[1,2]  The  principal  oneetion  arising  on 
this  appeal  is  whether  the  deed  to  reapondott 
Included  the  strip  In  question.  As  the  quar- 
ter  section  owned  by  appellant  ctmtalned  ai»- 
prozlmately  180  acres,  the  deed  of  appelant 
to  respondoit  of  the  east  half  of  It,  without 
mention  of  the  number  of  acres  Intended  to 
be  conveyed  thereby  (unless  tb«re  Is  some 
merit  in  the  claim  of  aK>eUant  presently  to 
be  noticed),  transferred  to  respondent  one- 
half  In  quantity  and  hence  Included  the  strip 
In  ccmtroversy  as  a  part  thereof.  Words 
used  In  a  conveyance  are  to  be  given  their 
ordinary  and  popular  meaning,  unlees  used 
in  a  technical  sense,  or  having  a  special 
meaning,  or  the  context  shows  that  they  axe 
used  in  a  different  sense.  The  word  "half" 
has  a  plain,  common,  and  natural  meaning, 
and,  when  used  in  describing  lands,  is  to  be 
understood  literally.  There  ts  nothing  un- 
certain or  equivocal  In  the  term,  and.  If  used 
without  quallQcatlon  in  the  deed  to  respond- 
ent must  be  given  Its  literal  significance  as 
one  of  two  equal  parts  into  which  anything 
may  be  divided,  and  to  have  conveyed  to  him 
the  east  half  of  tbe  quarter  section  In  quan- 
tity and  acreagfc  Jones  t.  Pashby,  62  Mich. 
614,  29  N.  W.  874;  Cogan  v.  Cook,  22  Minn. 
137. 

[8]  Appellant  does  not  question  but  what 
the  usual  construction  of  the  word  "half" 
means  one-halt  in  qnantity,  but  insists  that, 
as  used  In  describing  a  tract  of  land  conrey- 
ed  as  the  east  half  or  west  half  of  a  subdivi- 
sion of  a  government  survey,  the  terms  "east 
half  or  "west  half"  thereof  are  not  used 
with  reference  to  quantity,  but  with  refer- 
ence to  a  line  fixed  by  governmental  survey  as 
dividing  such  subdivision  into  east  and  west 
halves;  that  the  expression  In  the  deed  to 
respondent  "Mt  Diablo  base  and  meridian** 
as  part  of  the  description  of  the  laud  convey- 
ed operates,  as  appellant  states  It,  to  "tie  the 
description  to  the  United  States  government 
survey,"  and  that  a  plat  of  such  survey  in- 
troduced in  evidence  by  consent  of  both  par- 
ties shows  that  this  fractional  quarter  sec- 
tion was  subdivided  by  a  governmmt  snrv^ 
into  east  and  west  halves,  the  east  half  con- 
taining 80  acres,  and  hence  excludes  the  idea 
that  any  greater  quantity  was  intended  to  be 
conveyed  by  the  deed.  The  effect  of  the  deet* 
is  discussed  by  both  partlea,  on  the  theory 
that  the  gOTeroment  survey  of  the  township 
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In  w^hlch  this  Cracttonal  quarter  Beetlon  lies 
Is  incorporated  as  a  part  of  th«  description 
thereof;  the  position  taken  by  respondent 
being  that,  onder  the  surrey,  and  the  appli- 
cation thereto  of  the  acts  of  Congreea,  the 
same  resnlt  follows  as  woold  follow  from 
giving  the  word  "half"  its  literal  meeninA 
and  that  the  deed  conreys  one-half  in  quaa- 
tity,  vrtiieh  Inelodea  the  strip  in  controTersy. 

In  mmggiag  a  tnvndiii^  when  fractional 
■ectiona  occnr,  these  are  thrown  on  the  west 
and  nortSi  lines  of  Qie  townsb:^  Sncta  frac- 
tlonal  sectlonB  oocnr  in  tiie  sorr^  of  this 
townahUtu  The  plat  of  the  townahlp  was,  as 
•aid,  intfodnced  in  evldeiee,  as  there  was  al- 
so testimony  respecting  Uie  lines  of  the  f  rac- 
Uonal  quarter  section  under  consideration, 
aa  aliown  Ibe  field  notes  of  the  survey 
thereof. 

Section  2899  of  the  Barised  Statutes  of 
the  United  States  required  the  surveyor  gen- 
eral, upon  the  return  to  him  of  the  snrr^ 
In  the  field  of  government  land  by  the  d^ 
aty  anrveyoTB,  to  ''cause  therefrom  a  descrip- 
tion of  the  whole  lands  surveyed  to  be  mads 
out  and  transmitted  to  the  officer  who  may 
superintend  the  sales.  Be  shall  also  cause  a 
fair  plat  to  be  made  of  the  townships  and 
fractional  parts  of  townships,  of  the  lands 
describing  the  subdlvlBlona  thereof  and  the 
marking  of  all  the  comers,"  and  send  copies 
to  the  place  of  sale  and  to  the  Oeneral  Land 
Office. 

In  confonnlty  with  this  requirement,  the 
plat  Introduced  In  evidence  was  prepared. 
On  It  a  line  was  drawn,  presumably  when 
the  plat  was  prepared  In  the  surveyor  gener- 
al's office,  running  north  and  souUi  through 
all  the  tier  of  fractional  quarter  sections  on 
the  west  side  of  the  township.  Including  the 
fractional  quarter  section  In  question.  To 
the  east  of  this  line  so  drawn  and  in  each 
fractional  section  are  marked  the  figures 
"80,"  doubtless  intended  to  mean  80  acres, 
and  to  the  west  of  said  line  figures  are  plac- 
ed representing  whatever  the  remaining  acre- 
age is  of  each  fractional  section  as  the  total 
acreage  of  each  of  these  quarter  sections  was 
computed  by  the  surveyor  general;  the  fig- 
ures to  the  west  of  the  line  in  this  fractional 
quarter  section  being  "98.98,"  It  is  by  rea- 
son of  this  line  on  the  plat  prolonged  through 
this  particular  fractional  quarter  that  appel- 
lant bases  his  claim  that,  by  government  sur- 
vey, the  east  half  thereof  Is  fixed  at  SO  acres 
In  quantity,  and  hence  only  that  acreage  was 
conveyed  by  the  deed.  While  this  Is  a  rea- 
sonable argument  to  make  on  the  face  of  the 
plat,  there  Is  to  be  taken  Into  consideration 
the  fact  that  it  Is  not  the  plat  alone  that  gov- 
erns in  the  matter.  The  plat  is  only  a  record 
of  the  surveys,  and  must  be  made  In  con- 
formity thereto.  The  surveys  in  the  field  of 
government  land,  and  the  acts  of  Congress 
^latlve  to  them  and  to  which  the  plat  must 
oonform,  oontzol  as  to  what  vazious  subdlvt 


aions  of  the  township  have  been  created  by 
the  surveys,  or,  when  a  division  of  a  subdivi- 
sion thereof  has  not  been  actually  s^egab- 
ed  by  a  survey,  the  method  by  which  such  di- 
vision should  be  ascertained,  should  oocasAon 
arise  In  a  disposition  of  the  public  lands  to 
do  so.  We  have  already  refened  to  the  sec- 
tion of  the  Bevlsed  Statutes  (2395)  r^tlve 
to  the  plat  to  be  made  by  the  surveyor  gen- 
eral from  the  surveys  returned.  The  sections 
of  the  same  statutes  immediately  following 
(2396  and  2897)  prescribe  the  method  of  sur- 
veying goTSEnment  lands  and  the  method  of 
subdividing  surveyed  divisions  thereof  when 
it  may  bsoome  necessary. 

Bsotion  2896  dedam: 

"The  boundaries  and  contents  of  the  sever- 
al seoMon^  half  teeUont,  and  quarter  teo- 
MofM  of  the  public  lands  shall  be  ascertained 
In  conformity  with  the  fbUowlng  principles : 

"Flnt  AU  the  comers  marked  in  Q»  mve- 
veys,  returned  by  the  surveyor  general,  shall 
be  estsbliBhed  as  the  proper  comers  of  sec- 
tions, or  Bubdl visions  of  sections,  which  they 
were  Intoided  to  designate;  and  tte  cor- 
ners of  half  and  quarter  sections,  not  mark- 
ed on  the  surveys,  shall  be  placed  as  nearly 
as  possible  equidistant  from  two  comers 
which  stand  on  the  same  line. 

**Second.  The  boundary  lines  aetuallv  run 
and  marked  in  the  surreys  returned  by 
the  surveyor  general,  shall  be  established  as 
the  proper  boundary  lines  of  the  sections,  or 
subdivisions,  for  whl<di  they  were  intended, 
and  the  length  of  such  lines,  as  returned, 
shall  be  held  and  considered  as  the  true 
length  thereof.  And  the  boundary  lines 
which  have  not  befen  actually  run  and  mark- 
ed shall  be  ascertained,  by  running  straight 
lines  from  the  established  comers  to  the  op- 
posite correspondent  comers;  .but  in  those 
portions  of  the  fractional  townships  where 
no  such  opposite  correspondftig  comers  have 
been  or  can  be  fixed,  the  boundary  lln^ 
shall  be  ascertained  by  running  from  the  es- 
tablished corners  due  north  and  south  or 
ea$t  and  west  lines  as  the  case  may  be,  to 
the  water  course,  Indian  boundary  line,  or 
other  external  boundary  of  such  fractional 
township. 

"Third.  Each  section  or  subdivision  of  sec- 
tion, the  contents  whereof  have  been  retum- 
ed  by  the  surveyor  general,  shall  be  held  and 
considered  aa  containing  the  exact  quantity 
expressed  in  such  return;  and  the  half  sec- 
tions and  quarter  sections,  the  contents 
whereof  shall  not  have  been  thus  returned, 
shall  be  held  and  considered  as  containing 
the  one-half  or  the  one-fourth  part,  respec- 
tively, of  the  returned  contents  of  the  section 
of  which  they  make  part." 

Section  ^7  provides  as  follows:  "In 
every  case  of  the  division  of  a  quarter  sec- 
tion the  line  for  the  division  thereof  shall 
run  north  and  south,  and  the  comers 
and  contents  of  half  quarter  aeeUons  .which 
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may  tbereafter  be  flold,  sball  be  Mcertalned 
In  tbe  manna  and  on  tbe  prlndideB  directed 
and  prescribed  by  the  section  preceding. 
•  •   • » 

The  Italics  are  ours,  as  are  any  hereafter 
need. 

It  will  be  obserred  that  section  2806.  qnot 
ed,  preecrUdng  the  method  of  snrveylng  pab- 
lie  lands,  does  not  provide  for  the  survey  of 
a  township  into  smaller  snb^vlslons  than  a 
gnarter  section,  and  In  this  cas^  while  It 
appears  that  the  quarter  section  nnder  con- 
sideration was  surveyed.  It  was  shown  by 
Hie  evidence  that.  In  fact,  Uiere  never  was 
any  survey  by  the  government  dividing  or 
segregating  this  fractional  quarter  section  In- 
to any  lesser  subdivisions;  there  were  no 
monuments  established  or  comers  set  or 
boundary  line  run  through  the  quarter  by 
the  authority  of  the  govenunait  creating  any 
leaser  subdivisions.  On  the  contrary,  the 
field  notes  of  the  survey  show  a  continuous 
unbroken  line  of  survey  along  the  south 
line  of  the  fractional  quarter,  from  the 
southeast  to  the  southwest  comers  thereof 
and  the  absence  of  any  monument  or  corners 
established  thereon.  There  being  then  no 
provision  In  tbe  law  re^>ectlug  the  making 
of  government  surveys  requiring  tbe  sur- 
vey of  any  lesser  subdivision  than  a  quar- 
ter section,  and,  in  the  matter  of  the  survey 
of  this  particular  quarter  section.  It  appear* 
Ing  that,  in  fact,  there  was  no  survey  of  a 
leaser  subdivision.  If  occasion  arose  calling 
for  a  division  of  it  into  an  east  and  west 
hair,  sections  2396  and  2397,  referred  to, 
point  out  first  how  it  must  be  done,  when,  in 
the  first  section,  It  is  declared  that  "the 
comers  of  half  and  quarter  sections,  not 
marked  on  the  surveys,  shall  be  placed  ob 
nearly  as  jtosslble  equidistant  from  two  cor- 
ners which  stand  on  the  same  line,"  and  the 
other  section,  which  provides  that:  "In 
every  case  of  the  division  of  a  quarter  sec- 
tion the  line  for  the  division  thereof  shall 
run  north  and  south,  and  the  comers  and  con- 
tents of  half  quarter  sections  which  may 
thereafter  be  sold,  shall  be  ascertained  in  the 
manner  and  on  the  principles  directed  and 
prescribed  by  the  section  preceding."  Here 
the  statutes  quoted  directiy  provide  the  meth- 
od of  ascertaining  a  line  as  to  the  division 
of  a  quarter  section  which  has  not  been  actu- 
ally mn  in  the  field.  Here,  as  we  have  seen, 
there  was  no  return  In  the  survey  of  a  line 
run  In  the  field  dividing  this  quarter  section 
into  halves,  no  comer  common  to  the  east 
and  west  halves  was  fixed  at  any  point  along 
the  boundary  line  of  said  quarter,  and  the 
field  notes  show  that  a  continuous  unbroken 
line  from  the  southeast  to  tbe  southwest 
comers  of  the  section  was  mn.  Under  these 
conditions,  if  it  was  the  intention  of  the  sur- 
veyor general,  In  making  this  plat  (a  matter 
to  be  presently  considered),  to  draw  a  line 
on  the  plat  dividing  this  quarter  section  into 
east  and  west  halves,  It  was  his  duty,  under 


(OaL 

the  nwoVlaknu  off  the  statute,  to  haw  ran 
this  line  through  the  quarter  seettoi  noitb 
and  BouOi  from  a  point  <»i  the  boundary  line 
equidistant  from  the  southeast  and  southwest 
comers  of  the  quarter  section.  TULs,  as  tbe 
exterior  lines  of  the  survey  of  Ods  guazter 
section  were  parallel,  would  have  divided 
said  quarter  aecHon  Into  east  and  west  faalvea 
equal  in  quantity,  and  the  tract  of  land  con- 
veyed by  the  deed  ot  plalntiCf  as  tbe  east  half 
of  the  quarter  section,  ascertained  in  the 
manner  provided  for  by  Oongress,  would  con- 
vey one-half  in  acreage  and  quantity,  as  tlie 
trial  court  found.  StateB  v.  Pashby,  atpn; 
Edinger  r.  Woodke,  127  MVAu  41.  86  N.  W. 
981. 

It  Is  to  be  observed,  too,  that  occasion  tax 
a  division  of  «  guartor  section  Into  east  and 
west  halves  could  only  arise.  If  It  arose  at 
all,  after  the  making  of  tlte  plat  and  the 
lands  opened  to  eatxY,  and  then  only  In  the 
event  that  there  were  two  or  more  oitrlea 
made  of  portions  of  tbe  quarter  section 
"which  may  therefore  be  told."  As  to  this 
particular  quarter  section,  no  audi  occasion 
arose,  because  the  entry  of  the  land  by  tbe 
predecessor  in  titie  of  plaintiff  in  the  land 
office  was  of  the  whole  of  this  fractional 
quarter  section,  and  it  was  patented  to  him 
by  the  government  as  a  whole. 

It  Is  to  be  further  noted  that  on  the  plat 
Itself  the  "80"  acres,  as  marked  there  to  the 
east  of  the  line,  are  not  described  or  designat- 
ed on  the  plat  as  the  east  half  of  the  quarter 
section,  nor  the  "98.98"  acres  on  the  west  as 
the  west  half  thereof.  In  fact,  any  designa- 
tion of  the  "80"  acres  as  the  "east  half'  of 
the  quarter  section  not  only  does  not  appear 
on  tbe  pHit  or  in  the  survey,  or  at  all,  until 
it  appears  in  the  complaint  in  this  action  and 
reference  made  to  It  as  such  In  the  course  of 
the  trial.  Nor  does  the  line  on  the  plat  neces- 
sarily imply  that  it  was  intended  to  divide 
this  quarter  section  into  east  and  west  halves 
of  the  marked  acreage,  or  to  do  anything 
more  than  to  aid  the  officials  in  the  land  office 
in  disposing  of  the  government  lands,  to  t&- 
cilitate  their  entry  and  sale,  and  as  a  con- 
venience to  such  officials  and  to  entrymen. 
As  suggested  by  counsel  for  respondent,  by 
the  homestead  laws  under  which  a  settler 
acquires  titie  by  residence  and  improvement 
to  the  land  embraced  In  his  entry.  If  It  ex- 
ceeds 160  acres,  the  entryman  was  required 
to  pay  for  tbe  excess,  and  the  making  on  this 
plat  of  these  80-acre  tracts  on  the  east  side 
of  a  line  drawn  north  and  south  through  all 
the  fractional  sections  on  tbe  west  of  the 
township  would  aid  In  reducing  the  number 
of  cases  in  which  such  excess  payments 
would  otherwise  have  to  be  made,  and  pos- 
sibly in  other  respects  might  aid  in  making 
other  entries.  These  considerations  may 
have  actuated  the  surveyor  general  in  placing 
the  line  on  this  plat  and  marking  the  acreage 
on  either  side  of  it  This  presumption  it  Is- 
proper  to  Indulge  In,  because  It  furnishes  the 
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only  reastmable  ezcnse  for  the  presence  ot 
ttie  Uae  opon  the  plat  at  alL  Certainly  its 
presoKe  there  could  not  legally  represent  a 
division  of  a  £ractlonal  section  into  east  and 
west  halves,  and,  as  to  this  section,  make  the 
east  half  contain  "80"  acres  and  the  west  half 
"98.98"  acres,  not  only  because  the  surveyor 
general  had  no  authority  whatever  to  do  this, 
but  because  any  attempt  on  his  part  to  do  so 
would  be  In  direct  violation  of  the  provisions 
of  the  acts  of  Congress  declaring  how,  when 
necessary,  the  divisions  of  a  quarter  section 
Into  halves  must  be  made. 

[3]  Taking  it,  then,  that,  as  the  deed  desig- 
nated the  land  according  to  the  system  of 
surreys  of  government  land,  it  was  the  in- 
tention of  the  parties  that  the  tract  should 
be  ascertained  in  the  same  manner  that  the 
east  half  of  a  fractional  quarter  section 
should  be  ascertained  under  it,  we  find  that 
no  tract  of  land  known  or  designated  as  the 
east  half  of  this  quarter  section  was  ever  sur- 
veyed or  segregated  by  a  government  survey. 
The  government  surveyed  the  fractional 
quarter  section,  and  then  provided  by  law 
how  sudi  B  quarter  section  should  be  divided 
to  ascertain  the  east  and  west  halves  thereof ; 
that  this  should  be  done  by  a  line  run  north 
and  south  from  a  point  equidistant  from  two 
comers  which  stand  on  the  same  line. 

[4  j  The  division  of  this  quarter  section,  made 
nnder  this  role  aa  to  government  surreys, 
does,  as  all  the  lines  of  this  quarter  section 
are  parallel,  dlrlde  the  quarter  Into  halves 
equal  In  quantity  and  hence  the  deed  from 
plaintiff  to  defendant  of  the  east  half  of  the 
quarter  section  conveyed  to  him  the  east  half 
in  quantity. 

[S]  It  Is  further  contended  by  appellant 
that,  it  being  doubtful  from  the  language  in 
the  description  in  the  deed  how  much  land 
was  Intended  to  be  conveyed  by  it,  the  prac- 
tical construction  giren  It  by  defendant  In 
taking  possession  originally  of  only  80  acres 
and  holding  possession  to  such  extent  for 
some  seven  months  before  he  ousted  plaintUf 
from  the  10  acres  in  controrersy  should  con- 
trol. This  rule  as  to  the  practical  construc- 
tion of  a  contract  applies,  however,  only 
when  the  language  on  the  face  of  the  contract 
Is  doubtful,  uncertain,  or  ambiguous,  and 
there  is  nothing  of  that  kind  In  thl3  deed. 
Aside  from  this,  it  Is  merely  an  assumption 
upon  the  part  of  counsel  for  appellant  that 
phinHff  only  went  Into  poasesslon  originally 
of  80  acres  nnder  this  deed.  There  is  nothing 
In  the  evidence  that  shows  this.  While  the 
deed  to  defendant  was  made  In  October,  1009, 
there  is  no  eridence  that  he  went  into  posses- 
sion of  any  of  the  land  he  claimed  under  it 
prior  to  May  10, 1910,  when  he  ousted  plain- 
tiff from  the  strip  which  he  claimed  was  part 
of  It 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  HBNSHAW,  J.;  HBLYIM.  J. 


CROSS  T.  HA.Ta   (Sac:  lOOL) 
fSnpreme  Court  of  California.    April  7,  1914.) 

1.  ApFBAL  and  EbBOB  (I  S28*)— CONSIDXBA.- 
TION  OF  MA.TTEBS  NOT  iu  BECOBD — ^NOTICB 

•OP  Motion  fob  New  Tbzal. 

A  notice  of  motioo  for  a  new  trial  contain- 
ed in  the  transcript,  and  not  contaloed  in  any 
bill  of  exceptions  or  statement,  cannot  be  con- 
sidered on  appeal  in  determining  when  the  no- 
tice was  giren. 

[Ed.  Note,— For  other  cases,  aae  Appeal  and 
Erm-,^Gent.  Dig.  K  2874,  2884-2388;  Dec.  Dig. 

2.  Appcajl  and  Ebbob  (S  602*)— Mattkbs  to 
SB  Shown  bt  Reoobd — Nozici  or  Motion 
roB  New  Tbiai.. 

The  notice  of  intention  to  more  for  a  new 
trial  need  nbt  be  indoded  in  the  record  on  an 
appeal  from  an  order  denying  the  motion. 

[Ed,  Note.— For  other  caseB.  see  Appeal  and 
mnoT,  Cent  Dig.  ff  280ft-2a08 ;  Dec  Dig.  | 
502.»J 

8.  APPBAL  and  EbBOK  (S  5a2*)~MATTEBS  TO 

BE  Shown  bt  Becobd— Obounds  or  Motion 

FOB  New  Tbux. 

On  appeal  from  an  order  denying  a  new 
trial,  it  must  In  some  way  be  made  to  appear 
in  the  record  what  the  grounds  for  the  motion 
were. 

[Ed,  Note.— For  other  casei,  see  Appeal  and 
Error,  Cent  Dig.  {{  2306-2309;  Dec.  Dig.  { 
502.*] 

4.  Appkal  and  Ebbob  (|  988*)  —  Pbhuhp- 
TioHB— NoncB  or  aitd  Gboundb  roB  Mo- 
tion FOB  NaW  TBZAt. 

Where  on  appeal  from  an  order  dei^ng 
a  new  trial,  there  la  a  statement  or  bill  of  ex- 
ceptions containing  vecificationa  of  Insafficlui- 
cy  of  the  evidence  and  assignments  of  errors, 
the  presumption  is  that  notice  of  the  motion  was 
duly  giren,  and  that  the  speciflcadons  and  as- 
signments conform  to  those  in  the  notice,  and 
constitute  the  grounds  upon  which  the  motion 
was  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S{  8426,  3426,  8m-3776; 
Dec.  big.  I  988?] 

6.  Appeal  and  Ebbob  Q  719*)— Rboobd  — 
SFvciFioATxoirs  or  IwflurnciBwoT  or  Btx- 

DENCE. 

Where  there  Is  no  Bpedficatloo  of  insuffi- 
ciency of  the  evidence  to  support  a  finding,  the 
finding  must  be  taken  on  appeal  as  Gonclusirely 
establubing  the  facts  stated  therdn. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2968-0^2,  S490;  Dee. 
Dig.  i  719.*1  -™™— 

e.  Appbaz.  and  Bbbob  (I  1011*)— Rbthw— 

Conclusiveness  of  Findings  itpon  Con- 
fuctinq  bvidencb. 

Findings  upon  conflictiiig  evidence  are  con- 
clusive upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  898S-3989;  Dee.  Dig.  S 
lOU.*] 

7.  Vendob  and  Pubohasbb  ({  128*) — Rksois- 
BioN  —  Laches  —  KNowLEoaE  or  Gbouhd— 
SuFnciENCT  or  Evidence. 

Evidence  keJd  sufficient  to  support  a  find- 
ing that  defendant  for  more  than  10  months 
after  he  had  acquired  fall  knowledge  of  tbe 
facts  alleged  to  entitle  falm  to  a  rescission  of  a 
contract  £or  the  purchase  ot  land  continued  act- 
ing in  pursuance  of  the  contract,  treated  the 
property  as  his  own,  and  darlred  all  posdble 
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Iwnefita  tlunfrom,  befbre  attemptliw  to  nodnd 

[Ed.  Note.— For  other  casea,  see  Vendor  and 
Purchaser,  Oent  Dig.  U  221-227;  Dec;  Dig. 
I  123.*] 

8.  Vbndor  and  Pdbchaseb  Q  114*)— Rssois^ 
sioh  bt  pubchaseb— dutt  to  act  pkomft- 

LT. 

Under  Civ.  Code,  S  IGQl,  a  party  to  a  con- 
tract mast  rescind  promptly  upon  discovery  of 
the  facts  which  entitle  him  to  rescind,  and 
where  the  purchases  of  land,  for  more  tiian  10 
months  after  aoqnlring  fall  knovle^e  of  the 
facts,  eontlnaed  to  derive  all  possUiie  benefits 
from  the  contract  before  attempting  to  rescind, 
he  waived  the  right  so  to  do. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ij  202-204;  Doc.  Dig. 
I  114.*] 

9.  Afpbal  and  Ebbob  (S  842*)— ^hDIIVOS— 
Conclusive  NEas—WAivBB  bt  Failubb  to 
Kbsciwd  Pbomptlt. 

Whether  a  party  entitled  to  rescind  has 
acted  promtvtly  so  as  to  avoid  a  waiver  of  the 
right  u  a  question  to  be  decided  by  the  trial 
court 

[Ed.  Note.— For  oUier  cases.  Appeal  and 
Error,  Oent  Dig.  H  8816-8330;  Dec.  Dig.  | 
842.*/ 

10.  VBNDOB  and  PtmOHAaSB  (|  104*)— STBXOt 
FoBECLOeDBB  OF  CONTBAOT— TlJ£E— DlBCBB- 

TioN  OP  Tbial  Coubt— Extension. 

In  an  action  to  forfeit  defendant's  interest 
under  a  contract  for  the  purchase  of  land  for 
failure  to  comply  with  its  terms,  where  the 
court  fixed  10  days  within  which  defendant 
might  comply  with  the  contract  or  be  foreclosed, 
the  time  given  was  not  unduly  short,  and  the 
court  did  not  abuse  its  discretion  in  ref using 
an  extension. 

[Ed.  Note.^For  other  caaea,  see  Vendor  and 
Purchaser,  Cent  Dig.  fS  178-182;  De&  Dig. 
{  104.*] 

11.  Vendob  and  Pubchaseb  (§  »8*)— FOBB- 
0L08UHE  OF  CoNTBACT  —  RETUBN  OF  PtlB- 

CHA8B  Monet. 

In  an  action  to  foreclose  the  purchaser's 
rights  under  a  contract  for  the  sale  of  land  for 
foilure  to  comply  with  the  contract  the  pur- 
chaser is  not  entitled  to  a  return  of  the  portion 
of  the  purchase  price  already  paid,  where  the 
contract  provided  that  all  sums  paid  should  be 
considered  as  payments  for  the  use  of  the  land 
in  case  of  failure  to  comply  with  the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  16S-16S ;  Dec.  Dig.  S 


12.  VxnDOB  AND  PimCHABEBjl  104*)— FOBE- 

cu>suv  or  PuBCHASBs's  Rights- JiTDQ- 

MENT  FOB  MONBT  DUB  ON  OONTBAOT, 

Where  the  purchaser's  rights  under  a  con- 
tract for  the  purchase  of  land  were  adjudged 
forf^ted  for  failure  to  make  the  payments  re- 
quired by  the  contract,  It  was  erroneous  to  also 
enter  Judgment  for  certain  payments  due  un- 
der the  contract  as  the  vendor  is  not  entitled 
to  both  a  forfeiture  and  an  enforcement  of  the 
contract 

[Ed.  Note.— For  other  casesu  see  Vendor  and 
Purchaser,  Cent  Dig.  H  178-182;  Dec.  Dig.  | 
104.*] 

In  Bank.  Appeal  from  Superior  Court, 
Solano  County ;  A.  J.  Buckles,  Judge. 

Action  by  L.  B.  Cross  against  H.  B.  Mayo. 
From  a  judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  di^endant  appeals. 
Judgment  modified  and  affirmed,  and  order 
doiying  a  new  trial  affirmed. 


Walter  H.  Boblnaon,  of  San  Frandaeo,  and 
Frank  R.  Devlin,  for  appellant  L.  G.  Har- 
rier, of  Vallejo,  and  T.  T.  a  Oregofyi  oC  San 
Francisco,  for  leqwnd^t 

PER  CURIAM.  After  farther  consldaa- 
tion  the  court  adopts  the  opinion  written  by 
Mr.  Justice  ANGBLLOTTI  whm  the  caB» 
was  decided  In  Department.  That  opinion  Is 
as  follows: 

"We  have  in  this  case  an  appeal  from  yihat 
la  declared  by  defendant  to  be  the  final  Jn^- 
ment  in  an  action  brought  by  plaintiff  to  ob- 
tain a  decree  declaring  and  adjudging  that 
dfitfendant  had  fiilled  to  perform  his  part  of 
a  contract  for  the  purebaw  by  him  from 
plaintifC  of  certain  real  property  of  plalntlfE, 
fixing  a  time  ^thin  which  he  should  m> 
comitly,  and  decreeing  flut  if  he  did  not  bo 
comply  within  aald  time  he  should  be  for- 
vret  foreclosed  of  all  right  or  Interest  In 
the  property  or  to  a  conveyance  thereof.  We 
hare  also  an  appe^  fkom  an  order  denying 
d^endant'a  motion  for  a  new  trlaL  The 
written  de(dslon  of  the  trial  judge,  findlnga 
of  fact,  and  conclusions  of  law  were  signed 
by  the  trial  judge  on  AprU  8,  and  filed 
April  10,  1911.  a?he8e  findings  of  fact  fully 
disposed  of.  all  the  Issues  made  by  the  plead- 
ings. By  the  conclusions  of  law  it  was  de- 
clared that  defoidant  has  failed  to  perform 
his  part  of  the  contract ;  that  plaintiff  is  en- 
titled to  a  decree  adjudging  defoidant  to  be 
in  default  In  the  sum  of  $1,000  for  interest 
unpaid,  $8,160  for  cattle  sold  without  the 
permission  or  consent  of  plaintiff  and  unac- 
counted for,  and  $2,923.68  for  taxes  unpaid, 
in  all  $12,083.68;  that  plaintiff  is  entitled  to 
a  decree  directing  def^dant  to  pay  to  him 
aald  sum  of  $12,083.68  with  interest  from  cer- 
tain spedfled  dates,  within  ten  days  from 
the  signing,  serving  and  filing  *of  t^s  decree 
and  the  Judgment  herein,'  or  that  failing  so 
to  pay  said  sums,  be  shall  be  immediattiy 
foreclosed  of  all  his  rights  under  the  contract, 
and  plaintiff  shall,  upon  such  failure,  be  en- 
titled to  the  possession  of  the  land  described 
in  the  contract,  and  to  receive  back  from  the 
Stockton  Savings  Bank  the  deed  placed  in 
escrow  therein;  that  defendant  is  not  en- 
titled to  a  rescission  of  said  contract,  nor  a 
reconveyance  from  plaintiff  of  all  or  any  of 
the  real  estate  conveyed  to  him  by  virtue  of 
the  agreonent,  nor  the  return  of  any  money 
paid  plaintiff  by  defoidant  or  e:Q>ended  by 
him  on  the  iwoperty,  nor  any  sum  of  money, 
or  property  or  thing,  nor  to  any  reformation 
of  the  CDntra<^;  that  defendant  la  entitled  to 
nothing  under  his  crosa-complaini;  and  that 
plaintiff  is  entitled  to  recover  his  costs. 

"A  Judgment  in  exact  accord  with  these 
conduBtons  of  law  was  signed  on  AprU  8, 
1911.  and  filed  on  April  10,  1911.  It  cannot 
be  questioned  that  tt  fully  determined  all  the 
asserted  rights  of  both  parties.  Tliere  was 


•For  othm  uMs  M*  sum  to^  ud  seoUon  NUUBBR  In  Deo.  Dig.  *  An.  1Mb.  Kv-No.  fleriM  *  Bep-r  ladm 
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ibsolately  nothing  therein  to  Indicate  that 
It  was  Interlocatory  In  nature,  or  that  Bome 
farther  Judgment  was  contemplated. 

"On  April  21,  IMl,  what  la  styled  In  the 
tranATlpt  a  'final  judgment*  was  signed  and 
entered.  It  recited  that  the  findings  of  fact 
and  condasions  of  law  and  the  Judgment 
and  decree  bad  been  made  and  entered  bereln 
QD  the  8th  day  of  April.  1911,  and  that  the 
same  were  duly  served  on  the  attorneys  tor 
tiie  defendant  and  on  the  defendant  on  the 
10th  day  of  April,  IBll;  that  both  parties 
appeared  by  their  attorneys;  tbat  evidence 
iras  Introduced,  and  that  it  afipeared  that 
ndther  the  whole  nor  any  part  of  the  prin- 
cipal sum  of  912,063.68  mentioned  In  said 
cinnplaint  and  findingB  of  tact,  condnslons 
ot  law,  and  JuOgmoit,  nor  any  part  of  the 
Interest  thereon,  had  been  paid.  It  then  or- 
dered, adjodged,  and  dea«ed  that  the  de- 
fendant be  foreclosed  of  all  of  his  right,  title, 
and  Intnest  In  the  contract  mentloiwd  In 
■Rid  Judgment  and  decree,  and,  further,  that 
plalatur  hare  Judgment  for  said  sum  of  fl^- 
083.68  and  interest.  It  then  r^Kated  the 
adjndicatloiis  contained  In  Om  former  Jndff* 
meat 

'The  only  notice  of  appeal  from  any  Ju^ 
ment  Is  one  served  and  filed  June  20,  1911, 
bj-  which  notice  was  given  tiiat  defOidant 
appeals  from  the  Judgment  therein  given, 
made  and  altered  In  the  said  Bupwior  court 
on  the  21st  day  of  April.  1911,  in  Ikvor  of  the 
plalntifC  in  said  action,  and  against  said  de- 
fendant and  from  the  whole  of  said  Judg^ 
mait'  The  undertaking  on  appeal  refers  to 
tiA  Juc^emt  appealed  from  as  one  'made 
and  entered  *  *  *  the  2l8t  day  of  April, 
Iftll.  foredoslng  contract  and  ft»r  the  sum 
of  fl2,083.e& 

"Upon  these  facts  it  Is  claimed  that  the 
flnal  Judgment  was  the  judgment  of  April  8, 
1911,  tbat  the  so-called  Judgment  of  April  21. 
1911,  was  simply  an  order  made  after  flnal 
jDdpnent  and  that  whUe  such  order  was 
tK>ealable  as  an  order  made  after  Judgment, 
IQ  ai^nal  therefrom  cannot  be  considered  as 
u  ai9eal  from  the  Judgment  in  the  action ; 
tbe  resnlt  being  that  the  Judgment  and  the 
proceedings  <m  which  the  Judgment  depends 
oumot  be  reviewed  on  such  appeal.  It  Is 
tortber  claimed  that  the  notice  of  appeal  by 
Its  express  terms  limits  the  appeal  to  the 
Judgment  or  ordw  of  April  21st,  with  the 
nsnlt  that  there  is  no  appeal  from  the  Judg- 
ment of  April  8th.  As  to  the  latter  claim  we 
ue  aatlsfled  that  the  language  of  the  notice 
Is  nieh  as  to  absolute  preclude  any  other 
wnduBlon.  We  have  simply  an  appeal  from 
the  Judgment  or  order  of  April  21st,  and  tf 
that  Is  not  the  Judgment  in  the  action,  but 
shopiy  an  order  made  after  Judgment,  we 
no  appeal  from  the  Judgment  There 
h  Mme  force  In  the  claim  of  plaintiff  tbat 
Qie  Judgment  of  April  8tb  finally  determined 
^  rights  of  the  parties  In  relation  to  all 
^<  matters  in  controversy,  and  is  in  fact 
flnal  Judgment  In  the  action.   We  deem 


It  unnecessary,  however,  to  determine  this 
question,  as  It  seems  clear  to  us  that  the  reo* 
ord  is  auch  Uiat  all  of  defendants  conten- 
tions'Of  any  Importance  are  of  such  a  nature 
that  they  may  be  considered  on  his  appeal 
from  the  order  denying  his  motion  for  a 
new  trial. 

[1-4]  "There  Is  no  force  in  the  claim  that 
they  may  not  be  so  oonslderedL  Tint  there  was 
a  motion  for  a  new  trial  on  tlie  part  of  defrad- 
ant  entertained  and  detsrmlned  by  the  trial 
court  Is  established  by  Its  order  of  December 
21,  1911.  dMiying  aucb  a  motion.  The  sug- 
gestion that  the  notice  of  motion  was  prema- 
turely given  if  the  Judgment  of  April  8, 1911, 
was  not  the  flnal  Judgment  is  without  force, 
even  if  we  assume  por^  for  the  purposes 
of  this  decision  that  the  notice  may  not 
properly  be  glvMi  prior  to  oitry  ct  Judgmoit; 
In  view  of  the  fact  that  It  does  not  appear 
when  such  notice  was  given.  As  Is  Baggset- 
ed  by  plaintiff,  the  notice  of  motion  cmtalned 
ia  the  transcript  cannot  be  coDslderad,  being 
no  part  ot  flie  Judgment  roll,  and  not  being 
contained  In  any  bUl  of  en^ttons  or  state* 
ment,  and  there  is  no  other  evidence  as  to 
the  time  when  the  notice  was  given,  except 
such  as  is  afforded  1^  ttie  presumption,  in  the 
absence  of  a  ahowiiv  to  tba  contrary,  fliat 
notice  was  duly  given.  It  is  not  necessary 
that  the  notice  of  intention  to  move  for  a 
new  trial  ahonld  be  liududed  In  the  record  on 
appeal.  While  on  an  appeal  from  an  order 
drying  n  new  trial  it  is  necessary  that  It 
should  in  some  way  be  made  to  appear  in  the 
record  what  tbB  grounds  ol  the  motion  for  a 
new  trial  were  (WilUanu  v.  Hawl^,  144  Gal. 
100,  77  Pac.  Tffii),  it  has  several  times  beoi 
substantially  hcdd  that  where  thm  is  a  state- 
ment on  motion  for  a  new  trial  or  a  (rf  ez- 
cations,  containing  spedflcatlons  of  Insuf- 
ficiency of  evidence  and  asstgnments  of  errors 
of  law,  the  presumption  ia^  in  tbe  absence  of 
a  Showlns  to  tba  cratrary,  that  notice  was 
duly  given,  and  that  the  spedflcatlons  and  as- 
signments in  the  statement  or  bill  of  excep- 
tions conform  to  those  in  the  notice^  and 
constitute  the  gronnda  upon  wMdi  the  court 
was  asked  to  grant  a  new  trial.  See  Schneid- 
er V.  Market  St  By.  Oo.,  184  Oal.  482,  66  Paa 
734;  Pico  V.  Ck)hn,  78  Cal.  884,  20  Fac.  706; 
Railroad  Oo^  v.  Snpfflrlor  Court;  1(»  CaL  84, 
SS  Pac.  627.  In  the  first  of  the  cases  dted, 
Leonard  v.  Shaw,  114  Gal.  71,  45  ^e.  1012, 
and  Sprigg  v.  Barber,  122  Cal.  S74,  56  Pac. 
419,  which  are  relied  upon  by  plaintiff,  were 
shown  to  be  cases  where  there  was  no  state- 
ment or  bill  of  exceptions,  and  th^  were  dls- 
tingniahed  on  that  ground.  We  see  no  rea- 
son for  the  suggestion  that  the  bill  of  ex- 
ceptions was  signed  by  the  trial  Judge  'with- 
out any  legal  sanction.'  That  the  bill  of  ex- 
ceptions was  In  fact  on  file  Is  established  by 
the  stipulation  of  the  attorneys  for  plaintiff 
attached  to  the  transcript 

"The  contract  between  the  parties  was  one 
for  the  purdiase  and  sale  of  a  large  tract  of 
laud,  described  therein  as  being  'all  land  in 
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Swamp  Land  surrey  No.  689  In  Solano 
county,  and  all  land  la  Swamp  Land  survey 
No.  115  In  Napa  county,  which  lies  south  of 
tiie  center  Une  of  South  Blough,  so-called ; 
the  said  lands  containing  about  stxty-flve 
hundred  acres,  more  or  less.'  The  contract 
was  executed  on  March  3,  1909,  the  day  it 
bore  date.  Cross  agreed  that  upon  the  pay- 
ment of  the  stipulated  purchase  price,  with 
interest,  within  the  time  designated,  he 
would  transfer  this  property,  free  and  clear 
of  liens  and  incumbrances,  to  Afayo,  together 
with  all  the  personal  property  thereon.  The 
stipulated  purchase  price  was  $300,000,  of 
which  $50,000  was  recited  to  be  paid  by  the 
transfer  by  Mayo  to  Cross  of  320  aores  of 
land  in  Sutter  county  and  a  lot  in  the  dty 
of  Oakland,  whidi  transfer  was  made  as 
agreed  upon.  Mayo  was  to  have  until  March 
3,  1914,  within  wblch  to  pay  the  remaining 
$800,000,  with  interest  thereon  at  the  rate  of 
4  per  cent  per  annum  from  January  1,  1910, 
which  was  payable  semiannually  from  said 
January  1,  1910.  Mayo  was  to  enter  into 
possession  of  all  the  property,  real  and  per- 
sonal, at  once,  and  to  remain  In  i>o8session 
during  the  life  of  the  agreement.  Mayo 
agreed  to  pay  on  account  of  the  Interest  for 
1810,  $2,000  on  or  before  June  16,  1909,  and 
$8,000  on  or  before  December  16,  1900.  He 
farther  agreed  to  pay  all  state,  county,  or 
other  taxes  levied  or  assessed  upon  said  lands 
during  the  life  of  the  agreement.  It  was 
fnrOker  agreed  that  upon  obtaining  the  writ- 
ten consent  of  Cross,  BCayo  might  sell  any  of 
tha  cattle  on  the  land,  or  the  increase  thereof, 
but  that  the  entire  proceeds  of  any  such  sale 
or  sales  shall  be  paid  to  Cross  Immedbitely 
upon  the  same  being  made,  and.  the  amount 
thereof  applied  upon  the  unpaid  purchase 
price.  Mayo  was  to  farm  the  lands  tor  bis 
own  benefit,  and  he  agreed  to  keep  the  levees 
and  ollker  redasoatUm  woiiis  thereon  in  a 
state  at  ^dency,  and  repair  any  breaks 
Uiereln.  Ctoea  was  to  place  a  deed  of  the 
property  In  escrow 'with  the  Stockton  Savings 
Bank,  to  be  delivered  upon  the  payment  by 
Mayo  of  the  fall  purchase  price.  It  was 
agreed  that  if  Mayo  failed  to  perform  the 
terms  of  the  agreem^it  on  his  part,  or  &lled 
to  make  the  payments  therein  provided  to  be 
made,  Gross  might  end  and  determine  the 
agreement.  It  was  farther  provided  that  in 
Uie  event  of  any  sudi  failure,  'any  and  all 
payments  made'  to  Gross  by  Mayo  'shall  be 
and  bekoig'  to  Gross  *aB  compensation  for  tlie 
use  of  said  land'  by  Mi^o,  and  that  Mayo 
•shall  have  no  daim,  dUier  at  law  or  in 
equity*  against  Cross  'or  said  lands'  because 
of  any  ot  sncdi  paymrats,  and  that  the  $50,000 
paid  by  the  oosmyance  of  said  land  in  Sutter 
county  and  in  the  city  of  Oakland  *8hall  be 
and  belong'  to  Gross,  and  that  Mayo  'shall 
have  no  daim  either  at  law  or  In  equit7 
thereto.' 

"In  bis  oomidalnt  in  this  action,  filed  Au- 
gost  11,  1910,  plaintUt  aUe«ed  the  faUnre  of 
defendant  to  pwfonn  Us  oontxact  In  three 


particulars,  vis.:  Failure  to  pay  Interest  due 
July  1,  1910.  amounting  to  $1,000;  failure  to 
pay  state  uiA  county  taxes  amountlnff 
to  $2,923.68,  which  plaintiff  had  beea 
obliged  to  pay  to  save  his  land  from 
sale ;  the  sale  without  the  consent  of 
plalntifF  of  the  cattle  on  said  property; 
and  the  &ilure  to  account  to  plalntUC  for  the 
proceeds  of  such  sales,  or  any  part  thereof. 
The  velue  of  such  cattle  was  alleged  In  the 
complaint  to  be  $5,590,  but  this  was  changed 
by  amendmrat  on  the  trial  to  $8,160.  It  was 
farther  alleged  that  on  August  2, 1910,  plain- 
tiff had  made  a  written  demand  on  defendant 
that  he  comply  with  these  conditl<»is  of  his 
contract  within  one  we^  but  that  defendant 
had  failed  to  do  so. 

[S,  •]  "The  failure  to  pay  the  $1,000  Inter- 
est due  July  1, 1910,  was  admitted.  The  trial 
court  found  that  defendant  had  failed  and 
neglected  to  perform  his  part  of  the  contract 
in  the  parttcnlars  alleged  in  the  comphdnt, 
namely,  nonpayment  of  sach  Interest,  non- 
payment of  taxes  and  in  the  matter  of  the 
cattle.  There  is  no  attack  by  specification  of 
insufficiency  of  evidence  upon  tbe  finding  In 
regard  to  the  taxes,  which  declares,  in  ac- 
cord with  the  allegations  of  the  complaint, 
that  defendant  failed  to  pay  state  and  coonty 
taxes  levied  and  assessed,  upon  tbe  lands, 
and  that  plaintiff  was  compelled  to  pay  the 
same,  to  the  amount  of  $2,923.68,  In  order  to 
save  his  lands  from  sale.  This  finding,  In  the 
absence  of  any  such  attack,  must  be  taken 
here  as  conclusively  establishing  the  focts 
stated  therein.  In  so  for  as  the  cattle  are 
concerned,  it  cannot  be  held  that  any  oC  the 
findings  are  without  sufficient  support  In  tbe 
evidence.  Admittedly  defendant  sold  ancb 
cattle.  It  is  undisputed  that  plainUff  never 
gave  defendant  any  consent  in  writing  to  do 
so.  Whether  or  not  consent  was  orally  glTen 
was  a  question  upon  which  the  evidence  was 
confiicting,  and  the  condusion  of  tiie  trial 
court  is  conclusive  upon  us.  ^nils  is  also 
true  as  to  the  question  whether  defendant 
accounted  to  or  paid  to  plaintiff  any  part  ot 
the  proceeds  of  said  sales,  and  also  as  to  the 
value  of  the  cattle.  The  testimony  of  plain- 
tiff furnishes  sufficient  l^al  support  for  the 
finding  as  to  such  value. 

[7]  "The  real  contention  of  the  defendant  is 
based  on  an  alleged  defect  in  the  title  of 
plaintiff  to  a  quantity  of  land,  daimed  by 
defendant  to  be  800  acres  and  l^  plaintiff  to 
be  only  190  acres,  the  evidence  appearing  to 
us  to  be  in  accord  wlQi  plalntifTs  claim  in 
this  respect,  immediately  adjoining  Swamp 
Land  survey  No.  669  on  tbe  south.  (Svramp 
Land  survey  No.  IIS,  tlie  other  land  referred 
to  in  the  contract,  is  in  Napa  county,  and 
there  Is  no  dispute  abont  tbe  same.)  None 
of  this  land  was  in  fact  induded  in  Swamp 
land  surrey  No.  668,  bat  all  of  it  was  a  part 
of  Tide  Land  survey  No.  84,  which,  as  sur- 
veyed, lay  betweoi  Mare  Island  and  said 
Swampy  Land  survey  No.  6^  Tide  Land 
survey  Na  84  contained  iOUX  acres.  Title 
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to  said  surrey  34  1b  claimed  by  one  Sawyer, 
who  is  litigating  the  qaestlon  of  ownership 
thereof  with  the  United  States  goremment, 
which  claims  the  land  as  being  a  part  of 
Mare  Island.  Plaintiff's  levee  intrudes  upon 
sold  survey  34,  and  admittedly  incloses  with 
his  Swamp  Land  survey  6S8,  100  acres  of 
the  original  survey  34  and  90  acres  of  accre* 
tloDS.  PlaintUE  never  claimed  any  title  to 
any  part  of  survey  34.  His  levee  was  built 
upon  a  line  agreed  upon  In  the  year  1896  by 
Mm  and  the  United  States  anthotltles  as 
being  the  line  between  his  property  and  that 
of  the  United  States.  The  claim  of  defend- 
ant is  that  at  the  mne  of  the  execution  of 
the  agreement  plalntiflF  represented  to  him 
that  all  of  the  land  embraced  within  his  levee 
was  within  the  lines  of  Swamp  Land  survey 
see,  and,  consequently,  was  covered  by  the 
agreement  for  sal&  The  acreage  in  fact  in- 
duded  In  survey  S69  and  covered  by  the 
agresment.  apparently  measured  folly  up  to 
tbe  acreage  spedfled  In  the  agreement,  viz., 
6,tS00  actea.  De^danf  ■  complaint  is  simply 
tbat  the  agreement  does  not  In  fact  Include 
the  particular  land  within  the  levee  that  Is 
within  the  line  of  Tide  Land  survey  34.  Up- 
on the  theoiy  that  this  condltl<aL  to  ttie  re* 
snlt  of  false  r^ireeentatlons  on  the  part  of 
plaintiff,  defendant,  more  than  two  months 
after  the  omnmencement  of  tbia  action,  at- 
tempted to  rescind  the  contract,  and  by  croB»- 
complaint  set  up  his  allied  cause  of  action 
in  that  behaUL  The  findings  were  In  fbvor 
of  plaintiff  upon  all  the  Issues  made  by  the 
croBMomplatnt  In  this  behalf  and  the  an- 
swer thereto.  It  may  well  be  Questtoned 
whether  there  Is  sufficient  evidence  to  sustain 
some  of  these  findings.  It  Is  donbtfnl,  for 
instancy  whe^r  there  Is  any  real  conflict 
on  the  pzopositloii  that  plaintiff  did  nsfneent 
Out  Us  levee  was  upon  his  own  Une,  and  In- 
dsded  only  land  covered  by  the  agreement 
The  map  which,  according  to  hla  own  teeti- 
mony,  he  gave  to  defendant  at  the  time, 
would  appear  to  be  almost  conclusive  on  this 
question.  Apparently  plaintiff  bdlered  the 
facts  to  be  entirely  in  accord  with  such  rep- 
KsentatiouB.  There  Is  also  perhaps  some  In- 
consistency in  some  of  the  findings  on  this 
particular  branch  of  the  case,  as  Is  claimed 
by  learned  counsel  for  defendant.  But  these 
things  do  not  impair  the  eCCect  of  a  finding, 
which  reads  as  follows:  'Defendant  has  been 
in  possession  and  control  of  said  lands  de- 
scribed In  the  cross-complaint  since  March 
3,  1909.  and  has  bad  every  opportunity  of 
ascertaining  the  truth  or  falsity  of  any  state- 
sKDts  or  r^resentatlons  alleged  to  have  been 
made  by  defradant  previous  to  the  execution 
of  the  said  contract.  Before  January  1, 1910, 
defendant  was  in  full  knowledge  of  the  whole 
truth  or  falsity  of  all  the  matters  and  facts 
alleged  In  his  cross-complaint  to  have  been 
misrepresented  to  him,  and  has  continued 
acting  in  pursuance  of  said  contract,  and 
lui  treated  the  property  acguired  under  it 


as  his  own,  and  1^  derived  all  possible  bene- 
fits from  said  transaction.  Defendant  has 
delayed  any  right  of  rescission  that  might 
exist  to  the  material  prejudice  of  plaintiff.' 

[8]  "We  have  carefully  considered  the  evi- 
dence, and  are  satisfied  that  it  must  be  held 
that  it  furnishes  substiantlal  support  for  this 
finding.  It  appears  dear  enough  therefrom 
that  very  shortly  after  the  aecutlon  of  the 
agreement  defendant  knew  fully  as  much 
about  the  facts  in  this  re^rd  as  did  plaintiff. 
There  was  evidence  showing  that  as  early 
as  April,  1909,  defendant,  who  was  an  attor- 
ney, commenced  making  investlgationB  as  to 
the  litigation  of  Sawyer  with  the  govern- 
ment, Involving  the  land  lying  Immediately 
north  of  Mare  Island,  obtaining  from  the 
United  Statee  district  attorney's  office  copies 
of  the  papers  in  that  litigation.  There  was 
ample  evidence  to  sustain  a  conclusion  that' 
before  January  1,  1910,  he  had  full  knowl- 
edge that  Tide  Land  surrey  34,  as  surv^ed 
by  Mr.  Eager,  count;  surveyor  of  Solano 
county,  for  Mr.  Sawyer,  included  lands  lying 
within  the  Cross  levee.  According  to  the 
testimony  of  Gross,  which  must  be  here  taken 
as  true,  it  was  not  nnUl  the  middle  of  July, 
1910,  that  he  ever  said  anything  to  Cross 
about  It  In  the  meantime  he  had  continued 
In  posseaelon  nnder  his  contract,  farming 
the  property  and  using  it  for  his  own  pur- 
poses and  to  his  own  profit  treating  tb&  con- 
bract  in  all  respects  as  thongh  It  was  a  sub- 
dstlDg  and  binding  engagement,  without  in 
any  way  Intimating  any  desire  to  rescind  the 
contract  on  account  thereof  It  was  not  un- 
til August  9,  1910.  after  he  had  been  notified 
by  Cross  to  at  once  pay  certain  amounts  due 
under  the  contract,  that  he  made  any  claim 
in  regard  thereto.  His  lett^  of  that  date  did 
not  indicate  any  desire  to  rescind  the  con- 
tract He  substantially  made  the  claim  that 
400  acres  of  the  land  called  for  by  the  con- 
tract were  not  owned  by  plaintiff,  and  stated 
that  he  was  ready  to  comidy  with  the  con- 
tract in  every  respect  whenever  It  should 
appear  that  plaintiff  was  In  a  position  to 
convey  the  same.  As  we  have  shown,  none  of 
the  land  actually^  described  in  the  contract 
was  included  In  tide  Land  survey  34.  And, 
as  already  noted.  It  was  not  until  October 
18,  1910,  more  than  two  months  after  the 
commencement  of  this  action,  that  he  at- 
tempted to  rescind  the  contract  giving  notice 
of  rescission  on  that  day.  It  was  In  this  no- 
tice that  the  claim  was  for  the  first  time 
made  that  plaintiff  had  been  guilty  of  the 
alleged  false  representation  that  all  the  land 
included  within  his  levee  was  embraced  in 
the  description  contained  in  the  contract 
The  question  at  all  times  was  simply  one  as 
to  the  true  location  of  the  southerly  line  of 
Swamp  Laud  survey  No.  569,  In  the  vicinity 
of  Mare  Island.  Manifestly  plaintiff  was 
entirely  honest  in  his  view  thflft  the  line  at- 
tempted to  be  fixed  many  years  before  by 
agreement  between  hlmsetC  and  the  govern- 
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ment  officials  at  Mare  Island  was  to  be  taken 
as  the  true  line.  Assuming  defendant  to 
hare  sabstantlallj  known  all  the  material 
facts  In  regard  to  this  matter,  as  we  must 
assume  In  view  of  the  finding,  we  do  not  see 
how  the  trial  court's  conclusion  that  he  had 
by  his  delay  waived  Ms  right  to  rescind  may 
properly  be  held  to  have  been  erroneous. 
It  is  unnecessary  to  dte  authorities  In  sup- 
port of  the  well-settled  proposition  that  a 
prompt  disaffirmance  of  a  contract  by  one 
entitled  to  rescind,  upon  discovery  of  the 
facts  entitling  him  to  rescind,  Is  essential, 
and  that  If  he  falls  to  rescind  promptly,  and, 
to  the  contrary,  contlnnes  to  treat  the  con- 
tract Bs  binding,  he  will  be  held  to  have 
waived  his  right  to  rescind  and  to  have  elect- 
ed to  affirm  the  contract  As  it  Is  stated  In 
our  Civil  Code,  'he  must  rescind  promptly, 
upon  discovering  the  facts  which  entitle  him 
to  rescind.'  Section  1691.  As  was  said  in 
Evans  v.  Duke,  140  Cal.  22,  26,  73  Pac.  732, 
733 :  'It  Is  of  the  essence  of  the  right  to  re- 
scission that  prompt  notice  shall  be  giren  of 
the  demand,  and  that  the  action  shall  be 
timely  brought  Upon  obtaining  knowledge 
of  the  facts  entitling  him  to  rescind,  plaintiff 
should  commence  the  proceedings  for  relief 
as  soon  as  reasonably  possible.  "Acquies- 
cence consisting  of  unnecessary  delay  after 
such  knowledge  will  defeat  the  equitable  re- 
lief." 2  Pomeroy'fl  Equity  Jurisprudence,  | 
817.  "He  la  not  allowed  to  go  on  and  derive 
all  possible  be&eflts  from  the  transaction  and 
then  claim  to  be  reliered  from  his  own  obli- 
gations by  readsston  or  refosal  to  perform 
on  hia  own  part  after  dlacoTering  the 
untruth  of  the  r^iresentatlons,  he  conducts 
himself  in  reference  to  the  transaction  as 
Oiongh  It  were  still  subsisting  and  binding, 
he  thereby  waives  all  benefit  of  and  reUef 
from  the  mlsrepresentatlonB."  2  Pomeroy's 
Equity  Jurisprudence,  |  887.  It  would  seem 
to  be  unnecessary  to  multiply  citations  upon 
this  principle  of  law  so  fundamental  and  so 
well  settled.' 

[I]  "Whether  the  party  entitled  to  rescind 
has  acted  promptly  la  a  question  to  be  de- 
cided by  the  trial  court  vpaa  the  fkcta  of  the 
particular  case.  The  evidence  in  this  case 
was  of  such  a  nature  as  to  support  a  con- 
clusion that  the  defendant,  with  full  knowl- 
edge of  the  facts,  was  not  ready  to  end  the 
contract,  and  that,  conUnulng  to  treat  the 
same  for  his  own  purpose  as  valid  and  bind- 
ing, he  failed  to  make  known  any  desire  to 
terminate  the  contract  for  such  a  length  of 
time  and  under  such  circumstances  as  to 
preclude  the  exercise  by  him  of  any  right  of 
rescission.  See,  also,  Kornblum  r.  Arthurs  et 
al.,  154  Cal.  246,  97  Pac.  420;  Marten  v. 
Burns  W.  Co.,  99  Cal.  357,  33  Pac.  1107 ;  Bail- 
ey V.  Fox,  78  Cal,  396,  20  Pac.  S68. 

"The  defendant  also  attempted  in  his  cross- 
complaint  to  set  up  a  cause  of  action  for 
reformation  of  the  contract,  by  amending, 
the  description  thereof  to  ezpriessly  Include  so 


much  of  Tide  Land  surrey  No.  S4  as  was 
within  the  Gross  levee.  He  asked  that  In 
case  a  rescission  could  not  be  had,  the  agree- 
ment be  so  reformed.  The  trial  court  decided 
against  him  upon  the  Issues  made  in  this  re- 
gard. The  claim  made  by  defendant  In  this 
regard  is,  of  course,  a  matter  In  no  way  con- 
nected with  hie  attempted  rescission,  nor  Is 
it  material  In  determining  whether  he  has 
forfeited  all  rights  under  his  contract  It  is 
Important  only  In  the  event  that  the  agree- 
nKnt  Is  to  be  sttll  deemed  a  binding  and  sub- 
sisting contract  As  we  are  satisfied  that  we 
cannot  properly  disturb  the  action  of  the 
trial  court  In  adjudging  a  foreclosnre  of  all 
of  defendant's  rights  under  the  contract,  it 
is  unnecessary  to  consider  the  attacks  made 
upon  the  condusioDa  of  that  court  on  this 
branch  of  the  case.  It  would  In  no  way  avail 
defendant  vere  we  to  conclude  that  sniA 
conclusions  were  erroneous. 

[II]  "The  trial  court  foUowed  the  practice 
su^ested  in  Keller  v.  Lewis,  68  Cal.  118,  and 
followed  in  Kornblum  v.  Arthurs,  154  Cal. 
246,  97  Pac.  420,  and  many  other  cases,  of 
fixing  a  time  within  which  defendant  should 
pay  the  amounts  due  upon  said  contract,  or 
be  foreclosed  of  all  his  rights  under  the  con- 
tract As  was  said  In  the  case  last  dted, 
'this  was  In  consonance  with  equity.'  We 
cannot  say  that  the  time  fixed,  10  days,  was, 
under  all  the  drcumstances,  'an  unjustly 
short  Umit  of  time.*  We  are  further  satis- 
fled  that  It  cannot  be  held  that  the  trial  court 
was  guilty  of  any  abuse  of  discretion  In  sub- 
sequently refusing  to  grant  an  extension  of 
tbne,  even  if  we  assume  that  It  had  the  pow- 
er thus  to  change  the  provision  as  to  time 
contained  In  the  Judgment  of  April  8th. 

[11]  "While  the  point  Is  not  available  on 
the  appeal  from  the  order  denying  a  new 
trial,  there  is  no  force  In  defendant's  claim 
that  he  Is,  In  any  event,  entitled  to  a  return 
of  the  payments  already  made  by  him  under 
the  contract  The  authorities  relied  on  by 
him  state  the  rule  in  cases  where  there  is  a 
resdsston,  or  abandonment  by  consent 
There  was  no  resdssion  or  abandonment  by 
consent  In  this  case,  defendant's  dalm  for  a 
resdssion  being  denied  by  the  Judgment 
Plaintiff  has  not  attempted  to  rescind,  but 
has  always  insisted  on  the  contract  and  is 
standing  on  its  terms.  His  right  to  retain 
the  purchase  price  already  paid,  including 
the  property  deeded  to  him  In  part  payment 
thereof,  is  Cully  sustained  by  many  decisions 
In  this  state.  See  Glock  v.  Howard,  etc.,  Co., 
123  Cal.  1,  55  Pac  713,  43  L.  R.  A.  199,  69 
Am.  St  Rep.  17;  Odd  Fellows*  Savings 
Bank  v.  Brander,  124  Cal.  255,  56  Pac.  1109; 
Oursler  V.  Thacher,  152  Cal.  739,  93  Pac. 
1007. 

[12]  "There  Is  nhgnestionably  a  sufficient 
appeal  from  the  Judgment  or  order  of  April 
21,  1911.  Whether  the  latter  be  considered 
the  Judgment  or  a  spedal  order  made  after 
Judgment,  it  is  undoubtedly  erroneous  In  de- 
creeing the  recovery  by  plaintiff  from  defend- 
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ant  of  the  sum  of  fL2,08S.68  and  interest,  In 
■ddlUra  to  decreeing  a  foreclosure  of  all  his 
rights  under  the  contract  It  it  be  an  order 
after  judgment,  this  porti<ni  thereof  la  er- 
roneooa,  In  that  it  finds  no  support  In  the 
tadgment  of  April  8th,  which  simply  required 
defendant  to  pay  this  amount  %iltfaln  a  sped- 
fled  time  or  be  foreclosed  of  all  rights  under 
the  contract  There  Is  no  provision  therein 
for  any  money  recovery,  except  costs,  In  the 
event  of  foreclosure  of  defendant's  rights  be- 
cause of  nonpayment  of  such  money  within 
the  Bpedfled  time.  If  It  be  considered  as  the 
Judgment  In  the  action,  this  portion  is  erro- 
neons  In  that  It  is  without  support  in  the 
pleadings  and  findings.  It  is  to  be  borne  in 
mind  tliat  this  action  was  not  one  for  the  re- 
covery  of  any  money,  but  simply  one  to  re- 
quire defendant  to  pay  the  moneys  due  under 
Uie  ctmtract  or  be  foreclosed  of  all  rl^te  un- 
der the  contract  Manifestly  defendant  can- 
not prop^ly  be  required  to  pay  the  amount 
fi>r  failure  to  pay  which  his  rights  under  the 
contract  are  declared  forfeited,  or,  to  state 
it  In  different  words,  plaintiff  cannot  have 
both  a  forfeiture  and  enforcement  of  the  con- 
tract at  the  same  time.  To  sustain  such  a  re- 
covery here  would  be  In  effect  to  require  de- 
fendant to  partially  perform  his  agreement 
oC  purchase,  and  at  the  same  ttme  foreclose 
ill  his  Tights  under  such  agre^noit  No  au- 
thority Is  dted  by  plainOff  to  sustain  any 
tach  claim. 

"In  view  of  our  conclusion  upon  the  mat- 
ters already  discussed,  certain  other  claims 
made  in  the  briefs  of  learned  counsel  for  de- 
fendant are  Immaterial  and  need  not  be  con- 
ridered. 

"^e  order  denying  a  new  trial  is  affirmed. 
The  jQdgment  or  order  of  April  21,  1911,  is 
modified  by  striking  therefrom  the  following : 
'It  is  further  ordered,  adjudged,  and  decreed 
that  plaintiff  have  Judgment  for  $12,083.68. 
with  inter^t  thereon  at  the  rate  of  7  per 
cent,  as  follows;  On  the  sum  of  $1,000,  being 
a  part  thereof,  from  July  1,  1910;  on  the 
Bum  of  $8,160,  being  a  part  thereof,  from  Jan- 
oar}-  1, 1910,  and  on  the  sum  of  $2,923.68,  be- 
iug  the  balance  thereof,  from  ApM  8.  1910/ 
and  as  80  modified  is  affirmed." 

BEATTY,  a  J.,  do6B  not  participate  In  the 
forcing. 


KIXMPKE  V.  MORENO  et  aL    (S.  F.  6480.) 

{Supreme  Court  of  California.   April  24,  1914) 

QuMTiNo  TrruB  (|  14*)— JunoKENX— Orami- 
iso  Relief  on  Coitditions. 

The  rule  that  a  party's  title  wiU  not  be 
qnieted  gainst  an  outlawed  mortgage  unless  he 
pars  the  mortnge  debt  does  not  apply  to  a  par- 
ty claiioing  title  adversely  to  the  original  mort- 
gagor. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  {  46;  Dec  Dig.  (  14.*} 

Id  Bank.  Ap[>eal  from  Superior  Court 
San  Mateo  County;  Geo.  H.  Buck,  Judge. 


Action  by  John  G.  Klumpke  against  Fran- 
cis J.  Moreno  and  others.  Judgment  In  favor 
of  the  defendant  Barclay  Henley  was  af- 
firmed by  the  District  Court  of  Appeal  foi 
the  Third  Appellate  District  (140  Pac.  313). 
On  petition  to  transfer  the  cause  to  the  Su- 
preme Court  Petition  denied. 

R.  B.  Countryman,  of  San  Francisco,  for 
appellant  Banday  Henley  and  Frank  S. 
Brittaln,  both  of  San  FrandscO)  tot  respond- 
ent 

PER  CURIAM.  Ihe  petltl(m  for  a  transfer 
of  the  cause  to  ttils  court  after  hearing  and 
determination  lu  tlu  Dlatrict  Court  of  .^fpeal 
for  the  Third  Appellate  District  la  denied. 

The  affirmance  ot  tbia  Judgment  and 
appealed  from  may  properly  rrat  on  the  fol- 
lowing posltiona  stated  In  the  opinion  (tf  tibe 
district  court:  (1)  That  Henl^  had  shown 
hlmadf  to  be  the  owner  of  an  nndlvlded 
one-third  interest  in  the  premises;  and  C9 
that  the  plalntUI  had  failed  to  show,  as 
against  Henley,  the  acqolsitlon  of  that  tme- 
thlrd  Interest  by  prescription  or  otherwise. 

.The  opinion  goes  further,  however,  and 
declares  that  evm  If  Htenley  had  not  acquired 
title  by  a  raUd  foreclosure,  the  plAintifC 
would  be  required  to  pay  the  mortgage  debt 
as  a  condition  to  having  bis  title  quieted 
against  the  outlawed  mortgage.  The  docMne 
invoked  Is  well  settled  (Bums  t.  Hlatt^  149 
CaL  617,  87  Pac.  196.  U7  Am.  St  Rep.  157, 
and  cases  dted),  but  it  has  no  application  to 
a  plaintiff  who  is  not  the  original  mortgagor 
and  does  not  claim  under  such  mortgagor. 
Marshutz  v.  Seltzor,  5  Cal.  App.  140,  89  Pac. 
877.  This  Is  the  position  of  the  plaintiff 
here.  He  does  not  assert  title  as  successor 
to  William  C.  Moreno  or  Mra.  Gonzales,  the 
mortgagors,  but  claims  adversely  to  them. 

We  do  not  therefore  approve  the  part  of 
the  opinion  which  indicates  a  contrary  view 
on  this  point  But  as  has  already  been  stat- 
ed, the  judgment  of  the  District  Court  of 
Appeal  does  not  require  for  its  sui^wzt  a 
decision  on  this  question. 


SFERI4AZZO  T.  OLIPHANT.    <01t.  ISO.) 
(DlBtrlct  Oirart  of  Appeal.  Virtt  District,  Cal- 
ttoinla.  Feb.  2C  1914.) 

1.  OOBPOEATIONS    (S  414*)— OlTICEBS— POW- 

■BS— Custom. 

The  president  and  general  manager  of  a 
corporation  may  by  custom  be  invested  with  the 
power  to  indorse  and  transfer  commercial  paper 
of  the  conwration. 

[fid.  Note.— For  other  casesr  see  Co rpo rations. 
Cent.  Dig.  »  1640-1646;  Dec;  Dig.  }  414.*] 

2.  COHPOBATIOHB  ft  414*)— OmOXBe-^OWBBS 

— onsTou. 

A  by-law  of  a  corporation,  providing  that 
the  president  shall  sign,  as  auch,  all  certlflcates 

of  stock  and  other  contracts  or  InBtniments 
which  have  been  first  approved  by  the  board  of 
directors,  is  permissive  only,  and  does  not  for- 


*ror  otbar  eases  sss  stma  topio  and  seotlon  NUHBBR  In  Deo.  Dig.  *  Am.  Dig.  K«r-No.  Sertas  A  Bep'r  Indesss 
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tdd  the  ^ving  to  the  presiduit  of  la^r  powers 
by  ciutom,  and  the  president  may  by  custom  ac- 
quire the  right  to  indorse  and  transfer  commer- 
aal  paper  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  1640-1646;  Dec.  Dig.  f  414.»] 

8.  COBPOKATIONS  (8  29S*)— SpEOUT  MKETIHQSi 

— By  -  La  W8— Effect. 

The  by-laws  o£  a  corporation  that  the  serv- 
ice of  notice  of  special  meetings  of  the  board  of 
dii'ectora  shall  be  entered  on  the  minutes,  and 
the  minutes,  on  being  read  and  approved  at  a 
subsdiueiit  meeting,  shall  be  coaclusive  on  the' 
question  of  service,  merely  facilitate  the  proof 
of  the  regularity  of  the  board's  proceedings,  but 
do  not  limit  the  manner  of  proving  service  of 
notice,  and  the  proof  may  be  by  parol. 

[Ed.  Note.~For  other  cases,  see  Corporations, 
Cent^Dig.  is  1292-1317,  1319;   Dec  Dig.  i 

4.  TBIAL     (S  165*)— NONSUIl^BJECTIOHS— 
BlQHT  OF  PAETY  to  SUPPLY  EVIDENCE. 

A  motion  for  nonsuit  must  point  oDt  the 
defects  in  the  proof  of  plaintiff,  and  the  court 
must  permit  plaintiff  to  supply  the  missing  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Trial,  CenL 
Dig.  8&  373,  374;  Dec.  Dig.  S  165.*] 

5.  COBPOBATIONS  (i  298*)— BOASD  OS  DlBEC- 

TOBs— Special  Meetinqb— Minutbs. 

Where  the  minutes  of  a  spedftl  meeting  of 
the  board  of  directors  of  a  corporation  showed 
tbat  a  quorum  was  present  and  that  two  mem- 
bers were  absent,  and  the  correctness  of  the 
minutes  was  not  called  in  question,  one  assail- 
ins  the  legality  of  the  meeting  and  of  an  act 
taken  by  the  meeting  must  show  that  it  was 
not  called  and  noticed  as  required  by  the  by- 
laws. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
^t^.^Dig.  SI  1292-1317.  1819;   Dec.  Dig.  f 

Appeal  from  Superior  Court,  City  and 
County  ol  San  Francisco;  A.  J.  Budcles, 
Judge. 

Action  by  C.  Sferlazzo  against  D.  D.  Oil- 
pbant  From-  a  judgment  of  nonsuit,  and 
froip  an  order  denying  a  new  trial,  plalntifC 
appeals.  Reversed. 

Gerald  Halsey,  of  San  Frandaco,  for  ap> 
peliant  Schwarta  *  Powell,  of  OalOand,  for 
respondent. 

RICHARDS,  J.  This  is  an  appeal  from  an 
order  granting  the  defendant's  motion  for 
nonsuit,  and  also  from  an  order  denying 
plaintiff's  motion  for  &  new  trial. 

The  action  is  one  to  recover  upon  a  prom- 
issory note  executed  by  the  defendant  to  F. 
P.  Cutting  Company,  a  corporation,  payable 
one  day  after  date,  which  said  note  the  plain- 
tiff alleged  was  indorsed  and  assigned  to 
Gerald  G.  Halsey,  and  by  said  Halsey  to  the 
plaintiff.  The  answer  admitted  the  execu- 
tion of  the  note  to  the  corporation,  but  put  In 
issue  its  indorsement  and  transfer,  and  fur- 
ther averred  that  there  was  no  consideration 
for  tbe  note.  Upon  the  trial  the  note  was 
produced,  and  showed  its  Indorsement  to  tbe 
order  of  Gerald  C.  Halsey  by  "F.  P.  Cutting 
Company,  by  F.  P.  Cuttli^,  President."  The 
evidence  of  F.  P.  Cutting  was  produced. 


showing  that  he  was  at  and  from  a  time  pri- 
or to  such  indorsement  the  president  and 
general  manager  of  the  F.  P.  Cutting  Com- 
pany. He  was  then  asked  tbe  question  as  to 
what  was  the  custom  of  that  company  re- 
garding tbe  indorsement  of  checks,  notes,  and 
similar  instruments  during  tbe  three  years 
tbat  be  bad  been  president  of  the  company. 
Counsel  for  defendant  objected  to  the  ques- 
tion, and  in  auppoi't  of  his  objection  referred 
the  court  to  a  by-law  of  the  corporation  al- 
ready in  evidence,  reading:  "He  [the  presi- 
dent] shall  sign  as  president  all  certificates 
of  stock,  and  other  coutmcts  and  other  In- 
struments of  writing  which  have  been  first 
approved  by  tbe  board  of  directors,  and  staall 
draw  all  checks."  Tbe  court  sustained  the 
objection,  saying:  "They  don't  have  any  gen- 
eral custom  If  the  by-laws  provide  a  rule." 

[1]  We  think  the  court  erred  in  this  ruling 
as  to  the  effect  of  tbe  by-law  above  quoted. 
Counsel  for  the  plaintiff  raised  a  question  as 
to  the  sufficiency  of  the  foregoing  by-law  in 
its  application  to  tbe  indoi'sement  of  notes  or 
other  choses  in  action;  but,  aside  from  tb^ 
question,  we  think  the  rule  to  be  well  settled 
that  the  president  and  general  manager  of  a 
going  business  concern  may,  by  the  custom 
and  usage  of  the  corporation,  be  Invested 
with  power  to  do  a  variety  of  things  necessa- 
ry to  be  done  by  some  particular  officer  or 
agent  In  the  usual  and  ordinary  course  of 
business.  The  indorsement  and  transfer  of 
commercial  paper  and  choses  In  action  cranes 
easily  within  tbe  class  of  powers  with  which 
the  president  and  general  manager  of  a  cor- 
poration may  be  shown  to  have  been  invest- 
ed by  proof  of  tbe  usage  of  its  business. 
Grelg  V.  Riordan,  99  Cal.  316,  33  Pac.  913. 

[2]  Nor  do  we  think  that  the  by-law  urged 
here  In  opposition  to  tbe  proof  of  such  usage 
is  to  be  construed  as  preventing  the  admis- 
sion of  such  proof.  Its  language  is  permis- 
sive, not  restrictive.  It  assumes  to  expressly 
authorize  the  president  to  sl^-all  contracts 
and  other  Instruments  In  writing  which  have 
been  first  approved  by  the  board  of  direc- 
tors; but  tbe  by-law  does  not  Indicate  bow 
that  approval  may  be  manlf^ed:  nor  does 
it  forbid  the  giving  of  larger  powers  in  sncb 
matters  to  tbe  active  bead  of  tbe  concern. 
It  is  not,  therefore,  to  be  held  to  be  a  limi- 
tation upon  the  power  of  the  directors  of  the 
corporation  to  Invest  Its  president  and  gener- 
al manager  with  authority  to  do  things  of 
the  kind  In  question  In  the  ordinary  and  usu- 
al course  of  its  business,  and  to  signify  their 
approval  of  bis  acts  by  the  custom  and  usage 
of  the  corporation  in  tbe  conduct  of  Its  af- 
fairs (Stevens  v.  Selma  Fruit  Co.,  18  Cal. 
App.  242,  123  Pac.  212;  Thompson  on  Corp. 
S§  4626,  4628);  we  think,  therefore,  tbat  the 
court  erred  In  refusing  to  permit  the  witness 
Cutting  to  show  the  custom  and  usage  of  tbe 
corporation  with  respect  to  tbe  indorsement 
of  Its  paper. 

The  appellant  further  contends  that  the 
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ooatt  committed  a  doable  eixor  lo  gnnUns 
tbe  motion  for  xumsoit.  Inunedlately  after 
Uke  court  liad  refused  to  permit  tbe  wltnew 
Cutting  to  testltf  to  tbe  coatom  of  the  corpo- 
ration wltb  respect  to  tbe  isdorsement  of  Its 
ooDuuerdal  paper,  tbe  Judge  aahed  tbe  said 
wltneaB  whether  tbe  mlnate  book  ibowed  any 
authorizatloii  In  tbe  president  to  mate  tbe 
indorsement.  Tbe  witness  answered,  **Ye«," 
and  therenpon,  at  Uie  request  of  the  court, 
produced  and  read  In  ertdence,  without  ob- 
jection, tbe  minutes  of  a  special  meeting  of 
Uie  B*.  P.  Gutting  Company,  at  wblcb  tbe  fol- 
lowing resolution  was  adopted:  "Besolved, 
tbat  the  president,  F.  P.  Gattli«,  is  berelv 
anthorixed  <hi  behalf  of  tbla  company  to  in- 
done,  transfer  and  assign  any  notes  or  nego- 
tiable Instruments  owned  by  tbis  company, 
for  BQcb  purposes  as  be  may  deem  best" 
Tbe  minutes  of  tbls  meeting  show  that  it  was 
a  special  meeting;  tbat  a  majority  ot  tbe  di- 
rectors were  present;  but  tbat  thore  were 
two  absentees.  Tbe  minutes,  In  the  absence 
of  the  regular  secretary,  were  kept  and  sub- 
scribed by  the  president,  F.  P.  Cutting.  Up- 
on cross-examination  Mr.  Cutting  testified 
tbat  the  meetli^  bad  been  called  by  his  order 
to  the  secretary,  and  that  he  did  not  know 
what  notices  had  been  giren  by  tbe  secretary 
to  the  absent  members  of  tbe  board.  Tbe  by- 
laws provide  that  the  pre^wt  may  call  spe- 
cial meetings,  and  that  notice  of  such  called 
meetings  shall  be  given  by  leaving  a  written 
or  printed  notice  at  tbe  last  known  place  of 
businesa  or  residence  of  each  director.  The 
by-laws  fiirther  provide  that  "such  servlra  of 
notice  aboil  be  entered  on  the  minutes  of  the 
corporation;  and  tbe  said  minutes,  upon  be- 
ing read  and  aM>n>ved  at  a  subsequent  meet- 
ing of  the  board,  shall  be  conclaslTe  upon 
tbe  question  of  service."  Tbe  service  of  no- 
tice of  this  called  meeUng  was  not  entered 
on  the  minutes,  nor  were  such  minutes  read 
or  ajn^xoTed  at  a  subsequent  meeting  of  the 
board.  Upon  this  state  of  the  record  the 
plalntifC  announced  that  he  rested  his  case, 
whereupon  the  defendant  moved  for  a  non- 
suit. Up<Hi  such  motion  being  made,  tbe 
plalntltt  offered  to  prove  by  another  witness 
tbat  tibe  two  absentees  had  been  duly  served 
with  written  notice  of  the  meeting.  Tbe 
court  refused  to  allow  this  proof  to  be  given 
"upon  tbe  ground  that  the  service  of  notice 
was  not  ratered  on  the  minutes,  nor  did  it 
appear  that  the  minutes  were  read  and  ap- 
proved at  a  subsequent  meeting  of  the 
board'*;  and  therenpon  the  court  granted  the 
motion  for  nonsuit. 

[tl  We  think  tiiat,  as  to  the  reason  given 
hy  the  court  for  its  refusal  to  permit  the 
plaintilT  to  make  proof  of  the  due  service  of 
notice  upon  the  absentpps  from  the  meeting, 
suA  reason  Is  not  snlBulcnt  ^e  object  of 
the  zeqntrement  in  the  liy-Iaws  that  the  fiict 
of  s^rlce  of  due  notice  of  special  meethigs 
diBll  be  entered  In  the  minutes  is  In  order 
thit  the  redtal  of  such  fact  therein  shall  be 
of  itself  prima  fiKle  proof  of  suiOi  notice^ 


which  may  become  conclutive  by  ttu  subse- 
quent approval  of  the  minutes;  but  it  can- 
not be  bold  to  be  tbe  only  permissible  proof 
of  such  service  or  oC  the  regularity  of  such 
meeting;  otherwise  tbe  secretary,  by  tbe  ■ 
ondsslim  ot  this  dexical  duty,  could  destroy 
tbe  legality  of  any  special  meeting  of  the 
board  ot  directors,  and  thereto  nnlUftr  Its 
acts.  The  same  reasoning  applies  to  the 
reading  and  approval  of  tbe  minutes  at  a 
subsequent  meeting  of  the  board.  These  re- 
quirements in  the  by-laws  are  intended  to 
facUUate  tbe  proof  of  the  r^nlartty  of  the 
board's  proceedlngB,  but  not  to  limit  such 
proof  to  the  minute  entries  and  derlcal  acte 
of  the  clerk.  The  reasons  of  tbe  court,  there- 
fore, were  not  only  lnsuffl(teit,  but  the  rul- 
ing Itself  was  error. 

14]  One  of  tbe  chief  objecte  subserved  by  a 
motion  for  nonsuit  Is  to  itolut  out  to  tbe 
oonrt  and  to  opposing  counsel  the  specific 
oversights  and  defects  In  plaintiff's  proof  of 
bis  case;  and  this  in  order  that,  as  to  the 
latter,  he  may  supply,  if  possibly  tbe  spe(d- 
fled  deficiencies  in  his  proot  Coffey  v. 
Greenfield,  02  Gal.  602;  Palmo'  &  Bey  v. 
Maryavllle^  etc.,  Publishing  Co..  90  Oal.  168. 
27  Pac.  21.  When  the  plaintiff  In  this  case, 
bis  attention  being  called  to  the  matter,  of- 
fered to  do  this.  It  was  the  du^  of  the  court 
to  permit  him  to  supply  the  missing  evi- 
dence ;  and  it  was  error  to  refose  this  priv- 
ilege to  the  plalntlfl  and,  after  such  ref nsal, 
to  grant  a  motion  for  nonsuit  Low  v.  War- 
den. 70  Cat.  19.  11  Pac.  350. 

[i]  But  our  reasoning  upon  the  merlte  of 
this  motion  for  nonsuit  carries  us  banA  a 
step  further.  The  j^lntlff  bad  presented 
and  read  in  evidence,  without  objection,  tbe 
minutes  of  tbe  special  meeting  of  tbe  board 
directors  of  the  F.  P.  Gutting  Company, 
at  wblcb  a  resolution,  expressly  autlmrlzlng 
F.  P.  Gutting  to  Indorse  the  commercial  pa- 
per ot  tbe  cozporation,  was  passed.  The  cor- 
rectness of  these  minutes  Is  not  called  In 
question,  and  It  appears  therefirom  tb&t  a 
quorum  of  the  board  was  present;  it  also 
appean  that  two  members  of  the  board  were 
absent;  but  whether  or  not  these  two  ab- 
sentees bad  been  duly  served  with  notice  of 
the  meeting  did  not  appear  either  In  the 
minutes  or  In  the  proof  of  plaintiff  at  the 
time  the  motion  for  nonsuit  was  made.  We 
do  not  ttdok  It  essential  tbat  sudh  proof 
should  so  appear.  WhOe  It  Is  true  that  spe- 
cial meetings  of  the  directors  of  corporations 
are  not  legal  unless  called  and  noticed  as 
tbe  by-laws  require,  or  unless  these  requlre- 
mente  are  waived  by  tbe  members  of  the 
board,  either  expressly  or  Impliedly,  by  tlieir 
presence  and  parttelpatlon  in  the  meetii^, 
yet  it  is  not  incumbent  upon  a  party  relying 
upon  tbe  regularity  of  acte  done  at  audi 
meeting,  to  show  affirmatively  that  the  meet- 
ing was  in  fact  called  and  notlfled  In  the 
manner  specified  In  the  by-laws.  Tbe  meet- 
ing bavliv  been  held,  and  a  quorum  of  the 
board  being  present,  and  having  dons  the  act 
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In  question,  their  meeting  and  action  are 
presumed  to  be  regular  and  legal,  In  tbe  ab- 
sence of  a  Bhowing  to  the  contrary;  and  It 
Is  incumbent  upon  those  who  bbbslH  the  le- 
gality of  the  meeting  and  of  the  act  In 
Question  to  show  that  the  meeting  was  not 
called  and  noticed  as  the  by-laws  require. 
Granger  v.  Oriental  Empire,  etc.,  Co.,  59  Gal. 
678;  Stockton,  etc.,  Works  v.  Houser,  109 
Cal.  1,  41  Pac.  809 ;  Barrell  v.  lAkeTlew  Land 
Co.,  122  Cal.  129,  54  Pac.  594 ;  Balfour,  Guth- 
rie Co.  T.  Woodworth,  124  Cal.  169,  66  Pac. 
891;  Boblnson  v.  Blood,  151  Cal.  504,  91 
Pac.  258;  Sargent  t.  Webster,  13  Mete. 
(Mass.)  497,  46  Am.  Dec  743.  We  tblnk  for 
this  reason  also  the  court  was  In  error  In 
granting  the  motion  for  nonsuit  herein. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 


SCANLON  V.  JACOBS.    (Civ.  1345.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.  Feb.  26,  1914.) 

1.  JUDGUBNT  (j  297*)— Findings  —  Cobbeo- 
TXONs— Consent  op  Pabties. 

The  court  may,  with  the  conseat  of  both 
parties,  amend  its  Sndings  and  judgment  before 
motion  for  new  trial  has  been  made  or  an  ap- 
'peal  taken  and  while  it  has  jurisdiction  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  581,  684-586;  Deo.  Dig.  S  297.*] 

2.  JUOOHENT  (S  331*>--Ahendkd  FtHDIHae 
and  Judqusnt. 

Where  the  court,  with  the  consent  of  both 
parties,  made  amended  findings  and  judgment 
while  it  had  jurisdiction  of  the  case,  and  before 
motion  for  new  trial  had  been  made  or  an 
appeal  taken,  the  amended  findings  and  judg- 
ment were  tm  only  proper  snbjects  of  appeaL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  6S2;  Dec.  Dig.  |  881.*] 

8.  Judgment  (S  256*)— Issues— Findings. 

Where  the  complaint  was  in  the  form  of 
a  common  count  for  merchandise  sold  and  deliv- 
ered, and  the  answer  alleged  that  plaintiff  sold 
hogs  to  defendant  under  an  express  agreement 
that  the  hogs  were  sound,  and  that  plaintiff,  to 
induce  the  purchase,  fraudulently  represented 
that  the  horn  were  sound,  and  that  defendant 
was  Induced  to  purchase  relying  on  the  repre- 
sentation, which  was  false,  a  nnding  that  the 
allegations  of  the  complaint. were  true,  and  that 
there  was  no  express  warranty  made  on  the  part 
of  plaintiff  at  the  time  of  sale  with  regard  to 
the  condition  of  the  hog&  and  that  there  was 
no  agreement  at  the  time  in  regard  thereto,  and 
that  the  bogs  were  not  sold  on  any  agreement  as 
to  their  condition,  fairly  responded  to  the  issaes, 
and  negatived  the  claim  of  defendant,  and  sup- 
ported a  judgment  for  plaintiff. 

[Rd.  Note.— For  other  casM,  see  Jadgment, 
Cent.  Dig.  SS  446-454;  Dec.  Dig.  $  2567*] 

Appeal  from  Superior  Court,  San  Mateo 
County;  Geo.  H.  Buck,  Judge. 

Action  by  V.  B.  Scanlon  against  James  Ja- 
cobs. From  a  judgment  for  plalntUE,  defend- 
ant appeals.  Affirmed. 


J.  G.  Belsner,  of  8aa  Frandsoo,  for  appel- 
lant  Hairy  B.  St^lee,  nf  Bedwood,  flw  le- 

epond«it 

RICHARDS,  J.  This  action  was  broo^t 
to  recover  a  balance  alleged  to  be  due  upon 
the  purchase  price  of  a  number  of  hogs.  The 
plaintiff  recovered  judgment  on  December  14. 
1912,  for  the  sum  of  $363.48,  and  costs.  On 
January  81,  1918,  the  court,  "upon  ex  parte 
motion  of  coonsel  for  plaintiff,  but  with  th? 
consent  of  the  defendant"  (so  reads  the 
statement  In  the  case),  filed  amended  find- 
ings, and  caused  an  amended  Judgment  to  be 
entered,  reducing  the  amonat  of  the  plain- 
tltTs  recovery  f20.  This  reduction  In  the 
amount  of  the  judgment  aeona  to  hare  been 
caused  by  the  dlscorery  ttiat  a  mlscalcnla- 
tlon  had  been  made  In  the  amount  of  Interest 
.due  to  that  extent.  Later  the  defotdant 
moved  for  a  new  trial,  wbU3i  being  doiled, 
be  appealed  firom  the  jndgm«t  of  December 
14,  1912,  and  also  from  tiie  amended  jadg- 
ment of  Jannaty  SI,  1918,  and  from  the  or* 
der  deiQing  the  motion  fOr  a  new  trlaL 

[1]  The  appellant's  first  contention  is  that 
the  court  bad  no  power  to  amend  Its  judg- 
ment of  December  14,  1912,  or  to  make  the 
amended  flndinga  and  enter  die  ammded 
judgment  of  January  Si,  1913.  It  is  a  com- 
plete answer  to  this  contention  that  the  rec- 
ord shows,  and  the  d^endant  admits,  that 
he  consented  to  the  making  and  entry  of  the 
amended  findings  and  Judgment  reducing  the 
amount  of  his  liability,  and  that  the  same 
was  accomplished  before  the  motion  for  a 
new  trial  was  noticed  or  an  appeal  taken. 
How  this  consent  was  manifested  does  not 
appear ;  but,  in  support  of  the  action  of  the 
court  reducing  the  judgment  against  the  de- 
fendant by  his  consent  and  for  bis  benefit.  It 
must  be  assumed.  In  the  absence  of  a  show* 
tug  to  the  contrary,  that  his  consent  thereto 
was  given  In  whatever  formal  and  persua- 
sive way  was  requisite  to  Induce  the  court^s 
action.  No  case  has  been  called  to  our  at- 
tention holding  that  the  parties  to  an  action 
may  not  alter  the  findings  and  judgment  by 
consent  before  a  motion  for  a  new  trial  has 
been  made  or  an  appeal  takeu,  and  while  the 
court  still  has  Jurisdiction  of  the  case.  We 
think  the  appellant's  contention  in  this  re- 
spect is  without  merit 

[2]  The  amended  findings  and  judgment, 
having  thus  supplanted  the  orlgloal  findings 
and  judgment  in  the  case,  are  the  only  prop- 
er subjects  of  appeal. 

[3]  The  only  other  point  urged  by  appel- 
lant is  that  the  court  failed  to  find  upon  cer* 
tain  material  issues  in  the  case.  The  com- 
plaint was  In  the  form  of  a  common  count 
for  merchandise  sold  and  delivered.  The 
answer  set  forth  the  transaction,  and  alleged 
that  the  plaintiff  sold  his  hogs  to  the  defend- 
ant under  an  express  agreement  and  under* 
standing  that  said  hoga  were  in  a  good, 
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sound,  and  bealtby  phydcal  condlUoD,  and 
free  tnxa  disease,  and  that  the  pltilntilf,  to 
tatdiioe  flulr  said  purchase,  falsely  and 
frauduloitly  represented  and  stated  to  said 
defendant  tiiat  said  hogs  were  tn  such  good, 
sound  and  heslthy  physical  condition,  and 
tm  from  disease,  and  that  said  defendant 
was  Induced  to  purchase  them  relying  npon 
nid  reinnsentatloii,  which  proved  to  be  false. 

Tbe  court  found  that  all  of  the  allegations 
of  the  complaint  were  true;  and  fartha* 
Connd:  miat  there  was  no  express  war- 
nnty  glTen  or  made  on  th»  part  of  said 
^alntitr  to  said  defraidant  at  the  time  of  sale 
or  delivery  with  regard  to  the  condltlcm  of 
«dd  hogs,  as  allied  In  said  answer  herein, 
or  In  said  cross-complaint;  nor  was  there 


any  agreemat  or  nnderscandlng  at  any  time 
in  regard  to  said  matter ;  nor  ««re  said  hogs 
acid  npon  any  agreement  as  to  their  condi- 
tion or  £peedom  from  disease"  We  think 
this  finding  fairly  and  fully  reownda  to  the 
Issues  presented  by  defendant's  answer  and 
cross-complain^  and  negatlvw  his  avomoit 
therein  as  to  the  agreement  and  conditions 
under  which  he  purchased  the  hogs.  The  ap- 
pellant does  not  contoid  that  this  finding  la 
not  fully  sustained  by  the  evldenoe  in  fbm 
caaa 

The  judgment  and  order  are  affirmed. 


We  concur:  LENNOM,  P.  J.;  KDRRI- 
OAlf.  J. 
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BROWDBR  v.  STATE. 

HALL  V.  STATE. 

(Nob.  A-2007,  A-2068.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  18,  1914.) 

Appeal  from  County  Court,  Stephens  Coun- 
ty ;  J.  W.  MarBhall,  Judge, 

Bill  Browder  and  John  Hall  were  convicted 
of  misdemeanors,  and  seporatdr  appeal. 
Berersed  and  remanded. 

Womack  ft  Brown  and  J.  B.  Wilkinson,  all 
of  Dnncan,  for  plaintiffs  In  error.  The  At> 
tomey  General,  for  the  State. 

PER  CURIAM.  Plaintiffs  in  error  were 
Jointly  Informed  against  by  the  county  attor- 
ney of  Stephens  county  for  the  offense  of  un- 
lawfully conTeying  Intoxicating  liquors.  The 
Information,  omitting  the  formal  parts,  was 
as  follows: 

"That  Bill  Browder  and  John  Hall  did  in 
Stephens  county,  on  or  about  the  8th  day  of 
March,  1913,  commit  the  crime  of  conveying  in- 
toxicating liquors  from  one  place  in  the  said 
state  of  Oklahoma  to  another  place  in  said 
state,  in  the  manner  and  fonu  as  follows,  to 
wit:  That  the  said  Rill  Browder  and  John  Hall 
did  willfally  and  anlawfnlly  convey  intoxicating 
liquors  from  one  place  in  the  city  of  Duncan 
to  another  place  in  said  city  of  Duncan,  con- 
trary to,"  etc. 

A  dcoDurm  to  the  information  was  inter- 
posed by  the  d^endants,  on  the  ground  that 
it  did  not  state  iastB  sufficient  to  constitute 
an  offense.  The  demnrror  was  overruled, 
and  exception  token.  Whereupon  the  defend- 
ants entered  pleas  of  not  guilty.  Separate 
trials  were  donanded  and  granted.  Upon 
their  separate  trials  each  defendant  was 
found  guil^,  and  from  the  Judgments  ren- 
dered appeals  were  perfected. 

Of  the  various  errors  assigned  in  the  petl- 
HonB  it  is  only  necessary  to  notice  the  ques- 
tion raised  by  the  overruling  of  the  demurrer. 
It  will  be  noticed  that  the  information  con- 
tains no  all^ti<m  as  to  the  {ilaces  in  the 
dty  of  Dnncan  from  which  and  to  where  the 
conveyance  was  made  We  think  tiiat  this 
omission  renders  the  information  insuffldent 
The  statute  requires  that  the  information 
must  be  direct  and  certain  as  to  the  particu- 
lar drcnnutances  of  the  (^ense  charged, 
when  they  are  necessary  to  a  complete  of- 
fense. Section  D789.  Rev.  Laws.  The  At- 
torney General  confesses  error  on  this  point. 

The  Judgments  are  reversed,  and  the 
causes  remanded,  with  instructions  to  sustain 
the  demurrer  to  the  information. 


COBBLEl  V.  STATE.    (No.  A-203a) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  16,  1014.) 

Appeal  from  County  Court,  Garvin  Coun- 
ty;  W.  R.  Wallace,  Judge. 

J.  D.  Cobble  was  convicted  of  misdemean- 
or, and  appeals.  Reversed. 

Carr  ft  Field,  of  Pauls  Valley,  for  plalntifir 
in  error.  Chas.  West,  Atty.  Oen.,  and  C.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  Plaintiff  In  error  was  con* 
vlcted  of  a  violation ,  of  the  gambling  law. 
On  the  1st  day  of  March,  1913,  in  accordance 
with  the  verdict  of  the  Jury,  (he  court  sen- 
tenced the  defendant  to  pay  a  fine  of  ftOO 
and  to  be  confined  in  the  county  Jail  for  30 
days.  To  reverse  the  Judgment,  the  defend- 
ant appeals. 

The  Attorney  General  has  filed  herein  tbe 
following  confession  of  error: 

"Confession  of  Error. 

"Comes  now  the  state  of  Oklahoma,  by  the 
Attorney  General,  and  respectfully  calls  the 
court's  ."'-tendon  to  the  charging  part  of  the 
information  filed  in  this  case  which  is  in  words 
and  figiii-es  as  follows:  That  the  said  J.  D. 
Cobble  'did  then  and  there  unlawfully  and  will- 
fully condnct  as  owner  and  for  hire  a  certain 
device,  to  wit,  a  slot  machine,  for  money, 
checks,  and  credit  and  other  representative  of 
ralae,  against  the  peace  and  dignity  of  the 
state.  Under  the  holdings  of  this  conrt  in  the 
case  of  Brown  v.  State,  5  OkL  Cr.  41.  113  Pac 
219,  and  in  Morgan  et  aL  v.  State,  7  OkL  Cr. 
45,  121  Pac.  1088,  and  Proctor  v.  SUte,  9  Okl. 
Cr.  81,  ISO  Pac.  810,  the  information  must  al- 
lege '  that  the  prohibited  game  named  in  the 
statute  was  played  at  for  money  or  some  rep- 
resentative value.  For  these  reasons  the  At- 
torney General  believes  that,  under  the  opinion 
of  this  court  referred  to,  sufficient  error  ap- 
pears of  record  to  authorize  a  reversal  of  this 
judgment  and  confesses  error  accordingly." 

It  is  our  opinion  that  the  confession  of 
error,  for  the  reasons  therein  stated,  should 
be  sustained.  The  Judgment  of  conviction  la 
therefore  reversed. 

ELLIOTT  et  aL  v.  STATE.   (No.  A-2047.) 
(Criminal  Conrt  <^  Apiieals  of  Oklahoma. 
June  16,  1914.) 
Appeal  from  Goonty  Coor^  Grady  Count}-; 
N.  M.  Williams,  Judge. 

G.  L.  Elliott  and  Garsle  Elliott  were  con- 
victed of  a  violation  of  the  prohibitory  law* 
and  appeal.  Affirmed. 

J.  B.  Wilkinson,  of  Duncan,  for  plaintiff  in 
error.  Chas.  West,  Atty.  Gen.,  and  C.  J. 
Davenport,  Asat  Atty.  Gen.,  for  tiie  Stat& 

PER  CURIAM,  plaintiffs  in  error  were 
Jointly  infbrmed  against  by  the  ooanty  at- 
torn^ of  Grady  county  for  the  offense  of  un- 
lawfully conveying  intoxicating  liquors  in 
said  county.  The  Jury  assessed  the  punish- 
ment of  G.  L.  Elliott  at  60  daytf  confinement 
in  the  county  Jail  and  $100  fine,  and  Carsle 
Elliott  at  30  days'  confinement  in  the  county 
jail  and  $50  fine.  From  Judgments  entered 
in  accordance  with  the  verdict,  the  defend- 
ants appeal. 

The  Attorn^  General  has  filed  a  motion  to 
strike  the  case-made,  and  for  grounds  of  said 
motion  shows: 

"That  the  attempted  appeal  is  from  a  judg- 
ment of  conviction  for  a  misdemeanor,  to  wit, 
for  violation  of  the  prohibitory  law;  that  the 
judgment  was  rendered  on  the  12th  day  of 
April,  1918,  at  which  time  the  conrt  made  an 
order  allowing  plaintiff  in  error  60  days  in 
which  to  prepare  and  serve  a  case-made,  and 
allowed  90  days  from  said  date  in  which  to  file 
a  petition  in  error  in  this  courtujthat  theteaft- 
er.  on  the  12th  n,g??zl^^<30^1e^ 


CaL)       LOS  ANOELES  OLIV£  QROWERS'  ASS'N      PACIFIC  SUHEXT  CO. 


295 


Sorted  to  make  an  order  extendlnir  the  time 
eretofore  allowed,  hut  that  the  coart  was 
withoat  jorisdietioQ  to  make  the  said  order,  in 
that  the  original  60  days  had  expired." 

Thus  it  appears  that  the  order  extending 
the  time  for  serving  the  case-made  was  made 
on  the  sixty-first  day  after  tbe  judgment  was 
rendered.  Under  the  statute  the  trial  court 
in  a  misdemeanor  case  has  no  authority  to 
extend  the  time  after  the  expiration  of  60 
days  from  the  day  the  Judgment  was  render- 
ed. The  motion  to  strike  the  case-made  must 
therefore  be  sustained.  There  Is  no  question 
of  law  presented  upon  the  transcript  tot  the 
determination  ot  this  court 

The  judgments  of  conviction  will  therefore 
be  affirmed. 


WILSON  T.  STATE.    (No.  A-2054.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
Jane  23,  1914.) 

Appeal  from  County  Court,  Bearer  Coun- 
ty ;  Geo.  H.  Healy,  Judge. 

Jerome  WUson  was  convicted  of  a  viola- 
tion of  the  pn^bitory  law,  and  appeals. 
Reversed. 

J.  W.  Colwell,  oi  Bearer,  and  Chas.  Bwln- 
daU,  ot  Woodward,  tor  plaintiff  In  error. 
ChoB.  Wast,  Atcy.  Qen.,  and  O.  J.  Davenport, 
Asst  Att7.  Gen.,  for  tfye  State. 

PER  CUBIAM.  Flaintlfl  in  error  was 
convicted  tu  the  county  court  of  Beaver 
county  on  an  information  which  charged  the 
possesedon  of  22  pints  of  whisky,  with  the 
uniawfol  Intent  to  violate  provisions  of  the 
prohibitory  law.  April  12,  1913.  judgment 
was  rendered,  and  he  was  sentenced  to  serve 
a  term  of  30  days  In  the  county  Jail  and  to 
pay  a  fine  of  fGO.  To  reverse  the  Judgment, 
ftQ  appeal  was  perfected. 

It  Is  contended  that  the  testimony  Is  whol- 
ly Insoffident  to  support  a  conviction,  and 
that  the  motion  to  direct  a  verdict  of  not 
guilty  should  have  been  sustained.  The 
proof  on  the  part  of  the  state  is  that  M.  A. 
Shuler,  a  farmer,  on  the  day  alleged,  was  In 
the  town  of  Forgan,  and  there  met  the  de- 
fendant, who  asUed  him  to  haul  a  package 
of  whisky  from  the  depot  to  Beaver  City; 
that  on  the  road  they  were  stopped  by  Sheriff 
Johnnie  Jones,  who  said  he  wanted  to  search 
the  wagon  for  booze,  and  the  defendant  said, 
"Here  It  Is,"  and  the  sheriff  took  the  whisky. 
The  defendant  as  a  witness  in  his  own  b^lf 
testified  that  he  resided  In  Beaver  City,  and 
that  his  reason  for  ordering  the  amount  of 
wblsky  he  did  from  Kansas  City  was  because 
It  was  talked  around  by  a  good  many  people, 
and  he  understood,  that  within  a  short  time 
the  Webb  Law  would  go  Into  effect,  and 
after  that  he  could  not  get  any  more  liquor ; 
that  he  ordered  pint  bottles,  because  it  was 
duaper  than  In  quarts,  and  offered  in  evi- 
d«ioe  the  price  list,  showing  that  the  same 
was  dwaper  by  getting  it  in  i^nt  bottles. 
There  was  no  evidence  tending  to  show  the 


defendant's  nnlawfnl  Intent  to  violate  any 
provisions  of  the  prohibitory  law. 

This  court  has  held  that  the  possession  of 
intoxicating  Uqaors  is  a  drcnmstance  that 
may  be  considerdd,  together  with  other  com- 
petent evldoice.  In  the  trial  of  a  person 
charged  with  the  offense  of  having  the  un- 
lawful possession  of  intoxicating  liquor,  but 
that  the  mere  possesshHi,  without  any  other 
proof  of  any  kind.  Is  not  sufltelent  to  sustain 
a  conviction.  Is  McCarthy  v.  Stat^  6  Okl. 
Or.  488.  U9  Pac.  1020,  it  la  said: 

"The  rule  declared  by  justke  and  reason  re- 
quires that  the  fact  of  crimlnai  intent  be  proved, 
and  not  presumed.  Another  rule,  which  is  ap- 
proved by  all  thinking  and  just  men,  requires 
that  ^ilt  should  flow  naturally  and  easily  ttook 
the  facts  proved,  and  be  consistent  with  all  the 
facts.  The  evidence  sbonld  be  of  auch  a  char- 
acter as  to  overcome  prima  facie  the  presump- 
tion of  innocence.  If  the  evidence  raises  a 
mere  suspicion,  or,  admitting  all  It  tends  to 

Srove,  the  defendant's  guilt  Is  left  doubtful,  or 
ependent  npon  mere  suppusition,  sumise,  or 
Conjecture,  the  court  should  advise  the  jury  to 
acquit  the  defendant" 

It  is  our  opinion  that  there  was  no  evidence 
sufficient  to  show  the  unlawful  Intent.  It 
follows  that  the  judgment  should  be  reversed. 


LOS  ANdELES  OLTVB  GROWERS*  ASS'N 

V.  PACIFIC  SURETY  CO.    (Civ.  1401.) 
(District  Court  of  Appeal,  Second  District,  OI- 
Ifomia.   Feb.  25,  1914.) 

1.  DAICAOXS  (S  80*)— LlQUUAKBn  DAKAOSSt— 

VALinrrr  of  Stipulations. 

The  rule  that  where  an  agreement  contains 
provisions  for  the  performance  or  nonperform- 
ance of  several  acts  of  different  degrees  of  im- 
portaace,  and  a  stipulation  for  the  payment  of 
a  spedfied  sum  for  a  violation  of  any  of  such 
provisions,  whidi  In  some  instances  would  be 
too  large  and  in  others  too  small,  such  sum  is  to 
be  treated  as  a  penalty,  and  not  as  liquidated 
damages,  has  been  modified  by  Olv.  Code,  $  1671, 
which  provides  that  the  parties  to  a  contract 
may  agree  therein  upon  an  amount  which  ahall 
be  presumed  to  be  the  amount  of  damage  from 
a  breach  thereof,  when  from  the  nature  of  the 
case  it  would  be  impractieaUfl  or  extremely  dif- 
ficult to  fix  the  actual  damage. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent.  Dig.  H  170-175 ;  Dec  Dig.  f  80.*] 

2.  DaHAGES  (I  163*)— LIQUIDATED  DAlCAGBft— 

Burden  of  Proof. 

Civ.  Code,  }  1670,  providing  that  every  con- 
tract by  which  the  amount  of  damsKe  for  a 
breach  thereof  Is  determined  in  anticipation 
thereof  is  to  that  extent  void,  except  ag  express- 
ly provided  in  the  next  section,  must  be  pre- 
sumed to  apply  in  all  cases,  unless  the  party 
seeking  to  recover  upon  the  agreement  pleads 
and  proves  that  his  case  comes  within  section 
1671,  authorizing  stipulations  for  liquidated 
dam^ces,  where  It  would  be  impracticable  or  ex- 
tremely difficult  to  fix  the  actual  damage. 

[Ed.  Note. — For  other  eases,  see  Damages, 
Cent.  Dig.  H  464-459;  Dec.  Dig.  |  103.*] 

S.  Damages  (I  160*)— Liquidated  Dauaobs 
— ^Pl.EADlNa — SumciBNCT. 

In  an  action  on  a  bond  given  to  secure  pet> 
fonnance  of  a  contract  to  rumfsh  laborers  to 
harvest  a  crop,  a  complaint  alleging  that  It 
would  be  and  was  impracticebJe  or  extremely 
difficult  to  fix  the  actual  damages  suffered  by 
reason  of  the  contractor's  abandonment  of  the 
contract  was  sufficient  to  bring  the  case  within 
riv.  Code,  I  1671,  authorizing  stipulations  for 
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liquidated  damages  when,  from  the  nature  of 
the  case,  it  would  be  impracticable  or  extreme- 
ly difficult  to  fix  the  actual  damage. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  S  160.*] 

4.  Dahaoks  (i  85*)— Liquidated  DAKAoxa— 
Ibvauditt  of  Stipulation— Effkct. 

The  invalidity  of  a  stipulation  for  liquidat- 
ed damages  for  breach  of  a  contract  to  furnish 
laborers  to  harvest  a  crop  did  not  affect  the  con- 
tractor's obligation  to  perform  the  contract,  and 
hence  a  complaint  In  an  action  on  a  bond,  giv- 
en to  secure  performance  alleging  the  making 
of  the  contract,  the  giving  of  the  bond,  a  breach, 
and  sufficiently  alleging  the  damage  sustained, 
was  sufficient  to  state  a  cause  of  action  for  ac- 
tual damages,  even  tiiongh  the  atlpnlation  was 
invalid. 

[Eld.  Note.— For  other  eases,  see  Damnees, 
Gent.  l5ig.  H 179-161, 188-187;  Dec.  Dig.  {  8S.*] 

5.  Vbincipai.  and  Svbett  (S  165*)— AonoNB 

AGAIN  8T    SURETT  — PUCADINa- NOTICI  TO 

SuaETT. 

lender  Code  Civ.  Proc.  (457,  providing  that, 
In  pleading  the  performance  of  conditions  preced- 
ent in  a  contract,  it  Is  not  necessary  to  state 
the  facts  showing  such  performance,  but  that  it 
may  be  stated  generally  that  the  par^  duly 
performed  all  the  condinons  on  his  part,  in  an 
action  on  a  bond  given  to  secure  the  perform- 
ance of  a  contract  to  furnish  laborers  to  har- 
vest a  crop^  which  bond  required  notice  in  writ- 
ing to  be  given  the  surety  of  any  act  on  the  part 
of  the  contractor  involving  a  loss  for  which 
the  surety  was  responaible  within  10  days,  a 
complaint  alleging  that,  when  the  contract  had 
been  partially  performed,  the  contractor  failed 
and  refused  to  further  carry  out  its  terms  and 
conditions,  and  wholly  abandoned  it,  of  all  of 
which  plaintiff  duly  notified  the  surety  In  writ- 
ing, as  by  the  bondliirovided,  sufficiently  showed 
a  compllanee  witii  uie  provisions  of  the  bond  as 
to  the  giTing  of  notice. 

[Bd.  Note.— For  other  eases,  see  Prindpal  and 
Surety,  Gent  Dig.  |  422;  Dec  Dig.  i  155.*] 

6.  PRINOiyAl  AND  SUBETT  (|  86*)— OONSTEUO- 
TION  or  CONTRAOT— PROHIBSOBT  WABKANTT. 

A  provision  of  a  bond  given  to  secuze  per- 
formance of  a  c<mtract,  requiring  notice  in  writ- 
ing of  any  act  on  the  part  of  the  contractor  in- 
volving a  loss  for  which  the  surety  was  re- 
sponsible, to  be  given  it  within  10  days,  was 
not  a  "promissory  warranty." 

(Bd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  lOS-110, 112;  Dec.  Dig.  8 
66.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Jndgfc 

Action  by  the  Los  Angeles  Ollye  Growers' 
Assodatton  against  the  Padflc  Surety  Com- 
pany. From  a  judgment  dismissing  the  com- 
plaint on  demurrer,  plaintiff  appeals.  Re- 
versed, with  directions. 

Anderson  &  Anderson,  of  Los  Angeles,  for 
appellant  Parker  &  Moote,  of  Los  Angeles, 
for  respondent. 

SHAW,  J.  Action  to  recover  damages  upon 
a  surety  bond  conditioned  for  the  faithful 
performance  of  a  contract  made  by  plaintiff 
with  one  Ruklchl  Tajlri,  whereby  the  latter, 
for  the  consideration  therein  specified,  agreed 
to  furnish  plaintiff  with  capable  Japanese 
labor  In  the  picking  and  harvesting  of  plain- 
tiff's olive  crop.  Defendant  Interposed  a  de- 
mnrrer  to  the  complaint,  which  was  sustained 
without  leave  to  amend.  Judgment  of  dis- 
missal  followed,  txtm  whldi  plalntitf  appeals. 


The  contract  and  bond  are  both  set  out  1q 
hsec  verba  In  the  complaint,  from  which  It 
appears  that  on  October  10,  1910,  Tajiri  en- 
tered Into  a  contract  with  plaintiff  wfaldi, 
among  other  things,  provided  that  be  should 
furnish  plaintiff  orderly  and  capable  Japa- 
nese men  to  pick  the  olives  then  growing  in 
plalntlfTs  olive  orchards.  The  contract  con- 
tained the  following,  among  other  provisions: 
"It  Is  further  understood  that  the  party  of 
the  second  part  (Tajiri)  Is  to  furnish  a  good 
and  acceptable  bond  to  the  party  ot  the  first 
part  In  the  amount  of  fl,000,  which  amount 
It  Is  hereby  agreed  shall  be  the  amount  of 
damages  to  the  party  of  the  first  part  In 
case  the  party  of  the  second  part  (Tajiri) 
falls  to  fulfill  this  agreement" 

Pursuant  to  the  provision  of  the  contract 
requiring  him  so  to  do,  Tajirt  secured  from 
defendant  a  bond  executed  by  It  in  the  sum 
of  $1,000,  payable  to  plaintiff,  and  condi- 
tioned that  Tajiri  should  well  and  faithfully 
perform  said  contract  so  made  with  plaintiff, 
according  to  its  terms  and  conditions,  in 
which  case  it  was  declared  the  bond  should 
be  null  and  void,  otherwise  to  remain  In  full 
force  and  effect  This  bond,  as  declared 
therein,  was  executed  by  the  surety  company 
upon  certain  express  conditions,  namely,  that 
plaintiff,  as  obligee  therein,  should  fully  per- 
form all  the  covenants  wntalned  in  said  con- 
tract on  Its  part  agreed  to  be  performed, 
and  notify  the  surety  "in  writing  of  any  act 
on  the  part  of  the  said  principal  or  his  agents 
or  employes  which  may  involve  a  toss  for 
which  the  said  surety  is  responsible  hereun- 
der, within  ten  days  after  the  obligee  or  any 
representative  duly  authorized  by  him  to 
oversee  the  performance  of  said  contract 
shall  learn  of  said  act;  and  a  registered  let* 
ter  mailed  to  the  general  agents  of  said  sure- 
ty at  their  offlce  In  Los  Angeles,  Cal.,  shall 
be  the  notice  required  within  the  meaning  of 
this  bond."  The  complaint  further  alleged 
that  on  December  1, 1910,  TaJIrl  entered  upon 
and  proceeded  with  the  performance  of  the 
contract,  and  "about  January  1,  1911,  when 
said  contract  had  been  only  partially  per- 
formed, wholly  failed,  neglected,  and  refused 
to  further  carry  out  or  fulfill  the  terms  and 
conditions,  or  any  of  the  terms  and  condi- 
tions, of  his  said  contract  with  the  plaintiff, 
and  wholly  abandoned  the  same  and  failed, 
neglected,  and  refused  to  further  carry  out 
and  perform  the  same,  or  any  of  the  same, 
or  any  part  thereof;  and  that  the  said  con- 
tract was  never  carried  out  or  performed  by 
the  said  TaJlrl  or  otherwise  or  at  all,  of  all 
of  which  the  plaintiff  duly  notified  the  de- 
fendant Pacific  Surety  Company  In  writing, 
as  in  and  by  said  bond  provided."  That 
plaintiff  did  and  performed  each  and  every 
and  all  things  required  of  it  by  its  said  con- 
tract with  the  said  Tajiri  prior  to  the  said 
abandonment  thereof,  and  was  at  all  times 
ready,  able,  and  willing  to  carry  out  and  com- 
t)lete  the  same  according  to  the  terms  and 
tenor  thereof.  That  It  would  be  and  was  and 


*For  othar  cases  bM  same  topic  and  ssctloa  NUMBER  In  Dec.  DIb.  A  Am.  Dig.  Kajf-Ko. 
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b  InqUMtlcftble  or  eztnmAly  difficult  to  fix 
the  actual  damages  suffered  by  the  plaintiff 
b7  Tcaaon  of  the  said  breach,  to  wit,  the  aald 
abandoumait  by  the  said  Tajlri  of  the  said 
eontnut;  and,  by  reason  of  sack  Impractica- 
bility or  octreme  diflScolty  of  fixing  audi  dam- 
asea,  tiie  nun  of  |1,000  was  agreed  mwn  by 
plaintiff  and  title  said  TaJlrl  in  aald  contract 
iB.UqnldatBd  damagea  for  snob  breach  and 
not  aa  a  penalty;  bnt  that  plaintiff  is  In- 
ftomed  and  believea,  and  upon  Ita  Informa- 
tion and  belief  alleges,  that  aald  damages 
exceeded  the  sum  of  $1,000.  That,  though 
often  requested  ao  to  do.  the  defendant  Pa- 
cific Surety  Company  and  the  aald  TaJlrl. 
and  each  of  them,  have  ^ed,  tefnsed,  and 
D^ected.  and  still  fall,  refnae.  and  neg- 
lect, to  Indemnl^  idalntiff  for  its  damages 
suffered  by  reason  of  the  abandonment  by  the 
■Bid  Tajirl  of  his  aald  contract  with  plaln- 
tlfl."  The  prayer  waa  for  judgment  against 
defendant  for  the  sum  of  $1,000. 

In  addition  to  the  general  demurrer  in- 
terposed, it  waa  also  alleged  that  the  com- 
Tfiiiat  was  uncertain,  ambignoua,  and  nnln- 
tdlltfble  for  the  reaaon,  among  others,  that 
It  oDQld  not  be  ascertained  therefrom  "at 
what  time  or  in  what  manner  the  plaintiff 
notified  the  defendant  of  the  failure  of  R. 
TaJIil  to  carry  out  said  contract" 

[14]  By  ttie  terms  of  the  contract,  TaJlrl 
covenanted  to  do  a  number  of  thlues  varying 
in  degree  of  Importance  He  waa  to  furnish 
bedding  and  fbod  for  the  mtsx,  keep  one  gen- 
eral foreman  who  spoke  Engliah  and  a  boy 
who  qmke  Bngil^  wiUi  erety  20  men,  pick 
tbe  fndt  clean,  not  ttiraah  the  trees  with 
chiba,  and  not  allow  any  one  connected  with 
the  Japanese  camp  to  fomlsh  intoxicating 
Uquora  to  any  of  plalnttfTs  white  help.  For 
a  ^nre  to  comply  with  any  one  of  these 
pTOTisions,  It  was  stlinilated  In  the  contract 
that  the  amount  of  damage  sustained  by  rea- 
wn  of  such  noncompliance  should  be  theanm 
of  $1,000.  Saya  Mr.  Pomeroy  In  his  work  on 
Equity  Jurisprudence,  f  448:  "Where  an 
agreement  contains  prorteions  for  the  per- 
Ibnnance  or  nonperformance  of  sereral  acts 
of  dUferent  degrees  of  Importance,  and  then 
a  certain  sum  Is  stipulated  to  be  paid  upon 
a  violation  of  any  or  of  all  of  sndi  proTlstons, 
and  tbe  sum  will  be  In  some  Instances  too 
Isrge  and  In  others  too  small  a  compensa- 
tion for  tbe  injury  thereby  occarioned,  ttiat 
sum  la  to  be  treated  as  a  p^ialty,  and  not  aa 
liquidated  diamines."  Applying  this  rule, 
respondent  Insists  that  the  sum  of  $1,000 
damages  stipulated  In  the  contract  must  be 
regarded  as  a  penalty.  Looking  to  tbe  Code, 
however,  we  find  the  rule  modified  by  section 
1870,  Civil  Code,  as  follows:  "Every  con- 
tract by  which  the  amount  of  damage  to  be 
paid,  or  other  compensation  to  be  made,  for 
a  breach  of  an  obligation,  is  determined  In 
utldpation  thereof,  is  to  that  extent  void, 
except  as  expressly  provided  In  the  next  sec- 
tion." The  next  section  (1671,  ClvU  Code) 
fovidfls:  "The  parties  to  a  contract  may 


agree  therein  upon  an  amount  which  shall 
be  [wesumed  to  be  the  amount  of  damage 
sustained  by  a  breach  thereof;  when,  from 
the  nature  of  the  case,  it  would  be  impracti- 
cable or  extremely  difficult  to  fix  the  actual 
damage."  It  thus  appears  that  an  agreement 
wliereby  the  parties  to  a  contract  fix  the 
amount  of  damages  for  a  breach  of  Its  ob- 
ligations in  anticipation  thereof  may  be  en- 
forced as  a  valid  contract  where,  from  the 
nature  of  the  case,  it  would  be  impracticable 
or  extremely  difficult  to  fix  the  actual  dam- 
age. The  rule  stated  In  section  1670,  Civil 
Code,  must  be  presumed  to  ap[dy  In  aU  cases, 
unless  the  party  seeking  to  recover  upon  the 
agieonent  shows  by  averment  and  proof  that 
his  case  comes  within  the  exception  men- 
tioned In  section  1671.  Long  Beach  City  S. 
Dlst  T.  Dodge,  13S  Gal.  401.  67  Pac.  490. 

Plaintiff  alleged  "Ox&t  it  would  be  and 
was  and  la  impracticable  or  extremely  diffi- 
cult to  fix  the  actual  damages  suffered  by  the 
plaintiff  by  reason  of  said  breach,  to  wit,  the 
abandoiunent  by  the  said  TaJlrl  of  the  said 
contract"  This,  in  our  Judgment  Is  suffi- 
cient to  bring  the  case  within  the  exception. 
The  demurrer,  of  course,  admits  this  allega- 
tion to  be  true.  Whether  or  not  the  evidence 
adduced  at  the  trial  will  support  tiie  al- 
legation is  a  question  which  does  not  now 
arise.  It  may  or  may  not  show  the  con- 
tract wMch  TaJlrl  Is  alleged  to  have  aban- 
doned was  one  the  nature  of  which  rendered 
It  impossible  to  fix  actual  damages,  but  with 
this  question  we  are  not  now  concerned. 
Moreover,  conceding  the  clause  wUch  fixed 
the  damage  for  a  breach  of  the  terms  of  the 
contract  to  be  void,  such  fact  did  not  as 
claimed  by  respondent  render  the  entire 
ai^reement  InTalld,  or  affect  the  r^ainder 
of  the  contract  wherry  Tajlri  obligated  him- 
self to  perform  the  covenants  on  his  part  con- 
tained therein.  Save  as  to  such  provision, 
which  could  not  be  enforced,  the  contract  was 
otherwise  a  valid  and  Mndtng  agreonait 
and,  to  tlie  extent  that  It  m^ht  be  enforced 
against  Tajlri,  it  could  likewise  be  enforced 
against  his  bond.  This  being  tru^  we  may 
disregard,  as  Immaterial  and  surplusage,  the 
provision  of  the  contract  fixing  the  damage ; 
and  since  the  complaint  shows  the  making 
of  the  contract  the  giving  of  the  bond  by  de- 
fendant to  secure  the  performance  of  its 
terms,  and  a  breach  of  its  covenants,  with  « 
sufSdent  allegation  as  to  the  damage  sus- 
tained (Barr  v.  Southern  Cal.  Edison  Co., 
140  Pac.  47,  decided  by  this  court  February 
16,  1914),  it  should  be  construed  as  sufficient 
to  state  a  cause  of  action  for  actual  damage. 

[6, 1]  The  only  point  raised  by  the  special 
demurrer  which  we  deem  necessary  to  con- 
sider Is  that  wherein  it  is  alleged  that  the 
complaint  falls  to  show  at  what  time  or  In 
what  manner  tbe  plaintiff  notified  the  de- 
fendant of  the  failure  of  R.  Tajlri  to  carry 
out  said  contract  As  stated,  the  bond,  as 
a  condition  precedent  to  recovery  thereon, 
provided  that  the  obligee  therein  should  no< 
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tify  the  surety  In  writing  of  any  act  con- 
stituting a  breach  of  the  contract  on  the 
part  of  Tajlrl,  within  ten  days  after  learning 
of  such  breach,  and  further  provided  that  a 
registered  letter  mailed  to  the  general  agents 
of  said  surety  at  their  office  In  Los  Angeles, 
Cal.,  shall  be  the  notice  required  within  the 
meaning  of  this  bond.  The  complaint,  after 
alleging  that  the  acts  on  the  part  of  Tajlrl 
constituting  the  breach  of  the  contract  oc- 
curred about  January  1,  1911,  avers  that 
plaintiff  gave  due  notice  thereof  to  the  de- 
fendant Padflc  Surety  Company  In  writing, 
as  in  and  by  said  bond  provided.  Section 
457,  Code  of  Civil  Procedure,  provides:  "In 
pleading  the  performance  of  conditions  pre- 
cedent In  a  contract,  it  is  not  necessary  to 
state  the  facts  showing  such  performance, 
but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his 
part,  and  If  such  allegations  be  controverted, 
the  party  pleading  must  establish,  on  the 
trial,  the  facts  showing  such  performance." 
The  allegation  that  the  notice  was  duly  glv- 
ea,  as  In  and  by  said  bond  provided,  Is,  un- 
der the  provisions  of  this  section,  a  sufficient 
averment  of  compliance  with  the  condition. 
Richards  v.  Travelers'  Ins.  Co.,  89  Oal.  170, 
26  Pac.  762,  23  Am.  St  Rep.  460;  Blasln- 
game  v.  Home  Ins.  Co.,  75  Cal.  633,  17  Paa 
925.  The  provision  of  the  bond,  requiring 
notice  of  the  breach  of  the  contract  to  be 
given  to  defendant  by  plalntifC,  was  not  a 
promissory  warranty,  as  suggested  by  re- 
spondent, and  hence  the  cases  cited  nptm  the 
point  do  not  apply. 

While  the  complaint  Is  InarUflcially  drawn, 
Its  defects  are  not  sabject  to  the  general  or 
Bpedal  demurrer  Interposed  thereto. 

Judgment  reversed,  and  the  trial  conrt  di- 
rected to  overrule  the  demurrer. 

Weconcor:  CONRET^P.  J.;  JAHE8.  J. 


LYNCH  T.  PACIFIC  ELECTRIC  RT.  CO. 
(Civ.  1483.) 

(District  Court  of  Appeal,  Second  District,  Call- 
fomia.    Feb.  27,  1914.    Rehearing  Denied 
by  Supreme  Court  April  28, 1914.) 

1.  Damaoks  (I  208*)— Pebsorax.  Ihjubiks  — 

EVIDKHCES— JUET  QUSSTION. 

In  a  personal  Injury  action  by  a  passenger, 
the  question  of  the  severity  and  permaDeoce  oi 
the  injuries,  held,  under  the  evidence  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Damaeei, 
Cent  Dig.  M  54.  64,  68. 132,  144. 146.  206,  220 
633,  534;  Dec.  Dig.  |  20a*l 

2.  Appeal  and  Ebbob  (S  1004*)  —  Pebsokai, 

I N  JUBIKS— VkBDICT. 

All  award  of  damagei  In  a  personal  injury 
action  will  not  be  disturbed  on  appeal,  unless 
the  amount  is  obviously  so  disproportionate  to 
the  Injury  as  to  warrant  the  conclusion  that  it 
was  the  result  of  paaston  or  prsjudice. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  3B44-3M7;  Dee.  Dig.  t 
1004.*! 


3.  Appeal  and  Ebbob  (|  1004*)— Pkbsonal 
Injubrs— Rbhiitztub. 

Thi  award  of  damages  in  a  personal  injury 
action  is  a  question  for  the  jury,  sabject  to  the 
supervision  and  correction  of  uie  trial  court; 
and  hence,  wbeie  the  trial  court  directed  a  new 
trial,  unless  xemlttitar  should  be  antmd.  that 
does  not  show  that  the  verdict  was  influenced 
by  passion  or  prejudice,  and  should  be  set  aside ; 
the  verdict  af  t%r  the  remittitur  being  the  amount 
found  by  the  jury  under  the  snpervision  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^^^Cent  Dig.  ||  8844-«947;  Dec  Dig.  1 

4.  DaHAOU   a  1S2*)— FnSOHAI.  IlMTUBS— 

Awabd, 

Where  a  woman  23  years  old  was  Injured 
in  a  street  car  collision,  her  left  leg  being  brok- 
en, several  ribs  fractured,  and  ber  back  wroich- 
ed  so  that  there  was  a  satsoiy  paralysis  of  the 
left  arm,  an  award  of  915,760  damages  cannot 
be  held  excessive,  where  the  Jnry  were  war- 
ranted In  finding  that  the  paralysli  was  perma- 
nent, or  would  grow  worse. 

[Ed.  Note.— For  other  cases,  see  DamaireB. 
Cent  Dig.  iS  372-385.  396;  Dec.  Dig.  S  132.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  V.  Wood,  Jndge. 

Action  by  Tlva  E.  Lyn<A  against  the  Pa- 
ddc  Electric  Railway  Company.  From  Judg- 
ment for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

J.  W.  McKlnley  and  R.  C.  Oortner.  both 
of  Los  Angeles,  for  appellant  Flint,  Gray 
&  Barker,  of  Los  Angeles,  tor  respondent. 


CONREY,  P.  J.  In  this  action  the  plaintiff 
seeks  to  recover  damages  for  injuries  re- 
ceived by  her  through  the  negligence  of  the 
defendant  while  she  was  a  passenger  in  a  car 
of  the  defendant  By  a  verdict  of  the  Jury 
plaintiff  was  awarded  the  sum  of  $22,750, 
and  judgment  was  entered  accordingly.  In 
ruling  ni>on  defendant's  motion  for  a  new 
trial,  the  superior  court  ordered  that  said 
motion  be  granted,  unless  the  plaintiff  should, 
within  a  time  limited,  file  a  stipulation  re- 
mitting from  the  Judgment  the  suin  of  $7,000, 
and  that,  if  the  plaintiff  should  file  such 
stipulation,  the  motion  for  a  new  trial  should 
be  denied.  The  plaintiff  did  file  the  required 
stlpolatlon,  remitting  from  the  Judgment  the 
sum  of  $7,000,  and  the  motion  was  denied. 
The  defendant  appeals  from  the  Judgment 
and  from  said  order  doiylng  ita  motion  for 
a  new  trial. 

The  defendant  admits  its  negligence  and 
Its  liability  for  such  injuries  as  were  receiv- 
ed by  the  plaintiff  at  the  time  and  place  de- 
scribed in  the  complaint  The  defendant 
contends  that  Its  motion  for  a  new  trial 
should  have  been  granted,  upon  the  ground 
that  the  damages  awarded  are  so  excessive 
that  they  appear  to  have  been  given  under 
the  influence  of  passion  and  prejudice ;  that 
there  is  no  evidence  proving  or  tending  to 
prove  that  the  plaintiff  sustained  any  injury 
or  suffered  any  disability  which  Is  reason- 


*tm  other  osses  see  eune  tivle  and  section  NXIHBBR  la  Deo.  Dig.  A  Am.  Dig.  Key-No.  Serlee  ft  Re9*r  Indexes 
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«bl7  Gotftla  to  uist  In  the  fotare,  or  any 
permanuit  dlaaMllty  whatever;  and  that 
the  amomit  of  the  Jadgment,  eren  after  the 
redoctlcni  to  916,760,  remains  ae  excearfTe  as 
to  be  sabject  to  the  aame  objections  before 
mentioned. 

The  Injories  of  plaintiff  were  received  as 
the  result  of  a  collision  between  a  train  of 
the  Soathem  Pacific  Company  and  an  electric 
car  of  the  defendant  company  In  which 
the  plaintiff  was  riding.  The  Injuries  re- 
ceived and  proved  were  a  fracture  of  the 
tibia  immediately  above  the  ankle  of  the  left 
teg;  a  fracture  of  the  third,  fourth,  and 
fifth  ribs  of  the  left  edde;  and  a  wrenching 
of  the  back  and  Injury  to  the  nerves,  result- 
ing in  a  sensory  paralysis  of  .the  left  arm 
along  the  entire  length  thereof  from  the  hand 
to  the  shoulder.  It  was  shown  that  the 
plaintiff  suffered  much  severe  pain;  was  com- 
pelled to  remain  constantly  in  bed  for  at  least 
two  months;  and  was  required  to  use  crutch- 
es for  some  time  thereafter.  At  the  time  of 
the  accident  she  was  23  years  of  age,  her 
health  was  good,  and  she  lived  at  home  with 
her  father.  It  does  not  appear  that  she  had 
any  other  occupation  than  that  of  a  house- 
keeper. The  fractnred  bone  of  the  leg  was 
healed  oo  well  that  at  the  time  of  the  trial  (six 
months  after  the  accident)  she  could  walk 
short  distances  without  crutches,  and  the 
recovery  would  soon  be  practically  complete. 
The  fractures  of  the  ribs  were  well  healed, 
although  there  remained,  and  probably  would 
remain,  a  small  calloused  lump  on  the  breast 
The  principal  permanent  Injury  claimed  con- 
sisted In  the  nervous  shock  and  Injury  result- 
ing in  the  paralysis  above  mentioned. 

[11  It  la  urged  by  appellant  that  the  tes- 
tlnwny  given  as  to  the  future  condition  of  the 
arm  in  question  was  entirely  inadequate  to 
afford  any  basla  for  a  finding  of  permanent 
fotare  disability,  and  amounted.  In  fact,  only 
to  &  statement  that  the  future  condition  of 
that  arm,  either  as  to  izuprovemoit  or  imn- 
Improrement,  was  but  a  matter  of  conjecture. 
AdDilttb^,  as  ve  do,  tliat  tbie  plaintiff  la 
entitled  to  leeelve  oidy  fair  and  reaatmable 
conqpoisatlon  for  socb  harm  as  follows  nat- 
urally from  the  injury,  and  that  she  la  not 
entitled  to  any  damages  that  are  merely  con- ; 
Jectural  or  flow  from  aympattiy,  we  must  look 
to  the  record  to  see  whether  there  Is  any  evl- 
dence  sabstantlally  In  support  of  the  claim 
that  the  injury  and  described  condition  of 
plaintUTs  arm  are  permanent  Dr.  New- 
comb  said  that  tbere  was  a  complete  sensory 
paralysis  directly  over  the  plaintiff's  left 
shoulder  and  in  the  arm,  and  also  In  that 
arm  some  motory  paralysis.  "As  to  sensory 
condition  of  the  left  arm,  I  would  say  that 
after  six  or  eight  months,  with  no  Improve- 
ment it  looks  very  unfavorable  with  refer- 
CDce  to  prognosis.  As  to  whether  there  will 
<tver  be  a  complete  return  of  normal  condl- 
tloDs  in  tbat  left  arm,  I  could  only  say  that 


It  looks  very  unftivorable."  Dr.  Bralnerd 
said:  "WliUe  Oiere  may  be  some  tmprore- 
ment  over  present  conditions,  there  will  new 
be  full  return  of  the  usefulness  of  the  ann. 
The  soisatlon  and  motion  and  muscular  de- 
velopment will  never  be  the  same  as  they 
were  before.  It  la  accurate  to  state  that 
In  my  opinion,  the  extent  of  any  improvement 
Is  entirely  conjectural."  On  cross-examina- 
tion, he  said:  "As  to  the  condition  of  her 
left  arm,  my  opinion  is  that  we  cannot  tell 
what  degree  of  recovery,  If  any,  will  take 
place,  and  we  cannot  say  that  It  wlU  not  take 
place.  It  is  too  early  yet  It  Is  six  months 
now,  and  no  improvement  has  apparently 
taken  place — very  little — and  we  cannot  say 
from  that  that  there  will  absolutely  be  an 
improvement  Every  month  that  goes  by  less- 
ens the  probability  of  fnture  Improvement, 
but  when  it  comes  to  saying  absolutely  that 
this  patient  will  not  recover  beyond  the 
present  condition,  we  cannot  say  that"  He 
also  stated  his  opinion  that  the  plaintiff  has 
a  distinct  lesion  of  the  nerve  supply  of  the 
limb,  and  that  the  type  of  It  Is  neuritis — bra- 
chial neuritis.  Dr.  Pepper  said:  "Assuming 
from  the  history  of  the  case  that  the  sensory 
paralysis  has  extended  In  the  past  six 
months,  I  would  say  that  It  Is  progressive, 
and  is  getting  worse,  and  would  be  perma- 
nent under  those  conditions.  I  cannot  fore- 
tell the  extent  to  which  tbat  paralysis  will 
go  In  the  future.'*  On  the  other  hand,  we 
find  that  Dr.  Bryant  and  Dr.  MacGowan  were 
of  the  opinion  that  the  difficulty  existing  in 
plaintiff's  left  arm  Is  a  purely  functional 
trouble;  that  she  was  suffering  from  an  hys- 
terical paralysis  of  the  nerves,  or  sraisatlon 
In  her  left  arm;  and  that  in  a  short  time 
there  would  be  a  very  complete  recovery  of 
the  plaintiff  in  respect  to  the  nervous  trouble 
and  loss  of  sensation  In  the  arm,  as  well  as 
with  respect  to  the  other  injuries  received. 

From  the  evidence  Oius  summarized  It  ai>- 
pears  that  there  was  ample  testimony  npon 
which  to  base  the  finding  Implied  in  the 
Jury's  verdict  and  in  the  court's  order,  that 
the  nervous  Injuries  and  condition  of  i^ral- 
ysls  In  plaintiff's  arm  and  shoulder  are  of 
very  serious  character,  and  reasonably  cer- 
tain to  continue  for  an  Indefinite  time.  The 
physicians  who  testified  for  the  plaintiff  were 
not  willing  to  forecast  the  future,  as  to  the 
questions  presented,  in  absolute  terms.  They 
indteated  a  reasonable  probability  that  the 
Injuries  are  permanent  On  the  other  side, 
tbe  testimony  indicated  a  reasonable  proba- 
bility that  they  are  not  permanent  Under 
such  drcnmstances  of  conflicting  opinion, 
the  Jury,  In  rendering  a  verdict  are  entitled 
to  find  the  facts  in  accordance  with  that  part 
of  the  evidence  in  which  they  place  the 
greater  confidence 

[2]  In  Morgan  v.  Southern  Pacific  Co.,  95 
GaL  COl.  608,  30  Pac  601,  602,  the  Supreme 
Oonr^  in  pai^ng  upon  a  claim  that  damaces 
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awarded  hj  a  jury  were  excessive,  said: 
"The  amount  of  tbe  verdict  Is  certainly  quite 
larg^  larger  than  we,  if  altting  as  a  Jury, 
would  have  felt  it  our  duty  to  give.  But 
that  conslderatloo  alone  is  not  sufficient  to 
warrant  us  in  disturbing  the  verdict  There 
is  no  absolute  rule  in  such  a  case;  and 
about  all  that  can  be  safely  said  on  the  sub- 
ject may  be  found  in  the  opinion  of  the  court 
In  Aldrlch  v.  Palmer,  24  CaL  613,  and  the 
cases  there  dted.  l^e  general  conclusion, 
as  nearly  as  one  can  be  formulated,  is  as 
there  stated,  namely:  That  a  verdict  vrill 
not  be  disturbed  because  excessive,  'unless 
the  amount  of  the  damages  is  obviously  so 
dlsiiroportionate  to  the  Injury  proved  as  to 
Justify  the  conclusion  that  the  verdict  is  not 
the  result  of  the  cool  and  dlapasslonata  dis- 
cretion of  the  Jury.' " 

In  Zibbell  v.  Southern  Pacific  Co.,  160  Gal 
237,  2&1,  116  Pac.  513,  520,  It  is  said:  "It 
has  been  decided  by  this  court  that  the  only 
means  of  discovering  the  existence  of  passion 
and  prejudice  as  Influencing  a  verdict  is  by 
comparing  the  amount  of  the  verdict  with  the 
evidence  before  the  trial  court  To  say  that 
a  verdict  has  been  influenoed  by  passion  and 
prejudice  is  but  another  wi^  of  saying  that 
the  verdict  exceeds  any  amount  Justified  by 
the  evidence.  Doolln  v.  Omnibus  Cable  Co., 
140  CaU  S76,  73  Pac.  1060.  Damages  in  cases 
such  as  this  are  not  liquidated.  No  fixed 
amount  may  be  recovered,  no  exact  proof  of 
any  fixed  amount  can,  from  the  nature  of  the 
case  and  of  the  elements  which  enter  into 
the  award  of  dama^,  ever  be  made." 

[8, 4]  The  suggestion  is  made  by  counsel 
for  appellant  that  the  conditional  order 
which  was  made  by  the  court  requiring  the 
plaintiff  to  reduce  the  amount  of  this  Judg- 
ment amounts  to  a  finding  that  the  verdict 
was  Influenced  by  passion  and  prejudice. 
That  snggestlon  is  answered  by  the  language 
above  quoted.  The  court's  order  amounted 
to  nothing  more  than  a  finding  by  the  Judge 
that  the  verdict  "exceeds  any  amount  Justi- 
fied by  the  evidence."  In  the  absence  of  any 
other  evidence  affecthig  the  conduct  of  the 
Jury,  tile  case  Is  now  in  substantially  the 
■ame  state  as  If  the  Jury  had  rendered  a 
verdict  tor  the  lower  amount,  $15,750,  and 
the  conrt  had  thereupon  denied  a  motion  for 
a  new  trial.  In  this  case,  while  the  Judg- 
ment Is  large,  "the  amount  of  damage  was 
a  question  for  the  Jury,  subject  to  the  snper- 
vlslon  and  correction  of  the  trial  court." 
That  supervision  having  been  exercised,  and 
tiiat  correction  bavine  been  made  by  the 
trial  Jodge,  the  record  does  not  clearly  war^ 
rant  a  conclusion  Qiat,  under  the  clrcnm- 
stancM,  the  Judgment  should  be  farther  re- 
duced. Perkins  v.  Sunset  Tel.  &  ^el.  Co.. 
IBS  CaL  712,  722, 103  Pac.  190. 
The  Judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


MOEGEAGE  v.  NATIONAL  BANK  OF  OAL- 
IFOBNIA.   (Civ.  1475.) 

(District  Conrt  of  Appeal,  Seccmd  District  Call- 
foniia.   Feb.  26,  1814.) 

1*  CoBPOBATioNs  (|  149*)— Stook  —  TkufsriB 

or  Cebtietcatbs. 

Where  certificfites  of  stock  are  indorsed  in 
blank  to  a  broker  for  sale,  a  third  person,  who 
has  no  notice  of  any  other  title  than  that  pre- 
sumed from  the  indorsement,  may  nij  upon  the 
indorsement,  and  acquire  rights  superior  to  the 
true  owner. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §1  689-546;  Dec.  Dig.  |  149.*] 

2.  CoBPOBATions  (I  128*)— OoBPosAn  Stook 
—Bona  Fide  PuBOHASma. 

Where  a  broker  to  whom  corporate  stock 
was  indorsed  in  blank  for  sale  fraudulently 

Eledged  it  with  a  bank  to  secure  a  loan,  proof 
f  the  bank  tliat  when  the  broker  presented  the 
stock,  with  a  draft  attached,  and  requested  an 
advancement  on  the  draft  the  stock  to  stand  as 
security,  the  bank,  believing  the  broker  the  ab- 
solute owner,  credited  htm  with  the  amount  of 
the  draft,  which  was  checked  out,  sufficiently 
establishes  that  the  bank,  at  the  time  it  paid 
out  the  money  credited  to  the  broker,  bad  no 
notice  of  any  claim  of  third  persons. 

[Ed.  Note.— For  other  cases,  see  Coiporationi, 
Cent.  Dig.  M  481,  491,  607-^12,  687,  680-«46» 
669,  61S;  Dec  Dig.  i  123.*] 

3.  Banks  ANn  Baitkinq  (|  179*)— Loaxs— 

OURITT. 

Where  corporate  stock  indorsed  fn  blank 
and  delivered  to  a  brcAer  for  sale  was  fraudu- 
lently  pledged  to  secure  an  advancement  upon  a 
draft  attached  to  the  stock,  the  bank  may  rely 
on  the  pledge,  and  allow  the  broker  to  withdraw 
other  BQms  of  money  thereafter  deported,  tiHrngh 
they  were  suffident  to  have  discharged  the  ad- 
vancement on  the  draft 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  667-688;  Dec.  Dig.  | 
179.*] 

Appeal  from  Superior  Court,  liOS  Angeles 
County;  J.  O.  Moncur,  Judge. 

Action  by  WUbert  Uorgrage  against  the 
National  Bank  of  California.  From  a  Judg- 
ment for  defendant,  plalntlfr  appeals.  Af- 
firmed. 

W.  N.  Goodwin  and  Hunsaker  &  Britt,  all 
of  Los  Angeles,  for  appellant  Oscar  A. 
TripiMt  and  Trlppet,  Chapman  &  Blby,  all  of 
Los  Angeles,  for  respondent 

JAMES,  J.  This  action  was  brought  to  re- 
cover damages  for  the  alleged  conversion  of 
15,000  shares  of  the  capital  stock  of  a  certain 
oil  company.  The  appeal  is  from  a  Judgmeut 
entered  in  favor  of  the  defendant,  and  is  pre- 
sented on  the  Judgment  roll  and  a  bill  of  ex- 
ceptions. 

In  August,  1910,  one  C.  B.  Miner  was  engag- 
ed in  business  as  a  stockbroker  in  the  dty  of 
Los  Angeles,  and  a  banking  account  was  car- 
ried with  him  on  the  books  of  defendant  Mi- 
ner had,  during  the  time  that  he  carried  the 
account  with  defendant,  been  a  depositor  of  a 
large  amount  of  money.  Between  the  1st 
and  the  11th  days  of  August  he  had  depos- 
ited with  defendant  bank  the  sum  of 
$156,919.02.    On  the  morning  of  August  12. 


•For  other  csmi  we  •ante  topic  and  section  NUMBER  In  Dec.  Die.  A  Am.  Dig.  Kej-No.  Bwles  *  Rep'r  ladezw 
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1910,  Ills  casb  cK^t  balance  was  |6,6S3U84. 
At  noon  <m  the  Bame  day  checks  bad  been 
rec«lTed  bj  the  bank,  drawn  against  tbe  ac- 
count, affiregadng  tbe  anm  of  $21,241«  wblcSk 
checks  were  bold  to  await  a  d^xMAt  to  cover. 
At  about  2  o'clock  on  tbat  day  Miner  offered 
for  credit  drafts  drawn  by  him,  accompanied 
by  certificates  of  stodts,  and  some  cbecte 
drawn  to  his  order.  There  were  four  of  them 
Items,  aggregating  flS,730.OS,  wbl«li  amount 
was  passed  to  Us  cr^t.  At  the  aid  of  that 
day  tbe  credit  bad  been  exhausted  by  the 
payment  of  checks  Issued  by  tbe  depositor. 
As  a  matter  of  fact,  of  tbe  $16,739.06  credit 
on  Aagoat  12tb,  tiie  amonnt  of  $12,420  was 
made  np  of  items  which  were  not  bona  fide, 
bat  fraadulent,  which  fact  was  not  discover- 
ed nntU  later.  On  August  13th,  in  the  fore- 
noon, a  new  deposit  credit  was  given  Miner 
for  items  presented  on  tbat  day,  amounting 
to  $20.661JZ5.  That  was  the  last  tranaac- 
tloD  had  with  the  bank  by  Miner,  who  imme- 
diately absconded,  and  was  not  thereafter 
beard  from.  Among  the  items  included  In  the 
credit  of  $19,739.05  given  on  August  12th  was 
one  for  the  sum  of  $4,837.60,  which  was  rep- 
resented by  draft  drawn  by  Miner  on  one 
Gartland  at  San  Frandsco.  Attached  to 
tills  draft  were  the  certificates  representing 
tbe  stock  which,  it  Is  alleged  by  appellant, 
was  improperly  converted  to  the  use  of  de- 
fendant In  receiving  the  draft  for  collection, 
according  to  the  customary  mode  of  doing 
bagtuesB  with  Miner,  tbe  t>ank  did  so  with  tbe 
agreement  that,  if  the  draft  was  not  paid 
when  presented,  the  amount  thereof  should  be 
charged  back  to  Miner  In  his  account,  and, 
If  he  failed  or  refused  to  reimburse  the 
bank,  the  stock  of  the  oil  company  should 
then  be  resorted  to  by  tbe  bank  to  secure 
sadt  reimbursement  A  transfer  of  the  cer> 
tlflcates  of  stock  had  been  indorsed  in  blank 
by  the  persons  to  whom  the  stock  had  been 
Issued,  and  they  were  presented  in  that  form 
by  Miner  to  tbe  bank  wtaen  he  deposited  the 
draft. 

[1]  It  Is  admitted  that  the  bank,  if  it  had 
no  notice  of  any  other  ownership  than  that 
presumed  from  the  blank  indorsement,  could 
rightfully  assame  tbat  Miner  was  the  owner 
thereof,  and,  If  It  parted  with  value  relying 
upon  that  presumption,  the  title  that  It  might 
secure  In  a  proceeding  taken  for  the  purpose 
subjecting  the  stock  to  the  satisfaction 
of  the  debt  arising  upon  tbe  nonpayment  of 
the  draft  wonld  be  a  good  title,  even  though 
Miner  was  not  tbe  real  owner,  but,  as  the  fact 
was,  had  received  tbe  stock  for  tbe  purpose 
of  making  a  sale  of  it  In  the  course  of  his 
brokerage  business.  Tbe  owners  of  the  stock 
bad.  In  ta.ct.  Indorsed  the  transfer  thereof  In 
Uank,  and  had  given  Miner  authority  to  sell 
ind  deliver  the  shares  represented  by  tbe  cer- 
tlfleates.  As  a  matter  of  fact,  however,  Min- 
er had  made  no  sale  of  the  stock  to  Gart- 
land, the  person  upon  whom  he  drew  hts 
draft,  and,  in  view  of  subsequent  events.  It 
appeared  dear  tbat  hla  intention,  when  he 


presented  tbe  draft  and  stock  was  to  im- 
properly secure  a  credit  to  be  made  in  bia 
favor  and  upon  irtilch  be  ml|^t  obtain  moncor. 
As  soon  as  tlie  bank  aecnred  an  intimation 
that  Miner  bad  absconded,  which  was  on  Au- 
gust 13th,  It  proceeded  to  apply  the  credit 
balance  of  Miner's  account  to  cover  items  ow- 
ing to  it  arising  In  part  upon  oedita  given 
which  were  fraudulently  obtained  on  drafts 
accompanying  purported  certificates  of  stock 
which  were  found  to  be  forgeries,  and  includ- 
ing one  check  drawn  in  Bdner'B  flavor  for 
the  snm  of  $6,000;  tbe  signature  of  the  draw- 
er  of  which  was  finmd  to  be  a  forgery.  Tbe 
amount  of  $5,800  was  credited  upon  an  in- 
debtedness evidenced  by  a  promissory  note 
drawn  in  favor  of  tiie  bank  by  Miner,  upon 
whldi  there  was  tben  due  tbe  snm  of  $12,800 ; 
and,  wtien  these  amoonta  were  charged 
i^cainst  t^e  credit,  Okere  remained  only  tbe 
snm  of  $1,000,  which  was  paid  out  on  a 
check  Issued  by  Miner.  After  these  credits 
had  been  applied.  Miner  was  atlli  indebted 
to  defoidant  'mtbin  a  few  days  thereafter 
a  notice  was  received  tbat  the  $4,837.90 
draft  drawn  upon  Gartland  had  been  dis- 
honored, and  tbe  bank,  la  order  to  reimburse 
itself  ft>r  the  credit  on  that  account  as  given 
to  and  used  by  Miner,  took  proceedings  to 
sell,  and  did  offer  for  sale  and  bid  In,  tbe 
stock  of  the  oil  company  which  had  accom- 
panied this  draft  Meanwhile  appellant  here- 
in secured  by  ass^nment  wtiatever  Inter- 
est if  any,  was  retained  by  tbe  persom 
who  liad  indorsed  the  stock  to  Miner,  and 
this  action  was  brought  after  refusal  made 
by  the  def  ^dant  to  deliver  up  the  stodE  upon 
appellant's  demand  therefor. 

[2,  S]  Tbe  first  contontlon  made  by  appel- 
lant ia  that  it  was  essential  for  tbe  defend- 
ant to  allege  and  prove  that,  at  tbe  time  it 
received  the  stock  In  question,  and  at  tbe 
time  it  paid  out  the  money  credited  to  Miner 
on  account  thereof,  It  had  no  notice  of  any 
claim  of  interest  possessed  by  any  other  per- 
son in  tbe  shares  of  stock.  The  defendant 
in  tbat  regard  did  allege  In  its  answer  tbe 
following  facts,  which  were  substantiated  by 
the  evidence,  and  found  by  the  court  to  be 
true:  "And  that.  In  tbe  satd  transaction  in- 
volved in  this  controversy,  when  the  said 
Miner  presented  tbe  same  to  the  defendant, 
with  the  draft  attached  as  aforesaid,  tbe  said 
Miner  did  request  of  the  assistant  cashier  of 
defendant  who  was  one  of  tbe  officers  au- 
thorized to  act  for  the  bank  in  such  trans- 
actions, tbat  a  credit  be  given  bim  In  his  de- 
posit by  way  of  advancement  to  him  for  tbe 
amount  of  tbe  said  draft,  and  that  the  said 
stock  should  stand  as  security  for  such  ad- 
vancement, as  hereinbefore  set  forth,  and  de- 
fendant did,  pursuant  to  said  request  investi- 
gate the  value  of  tbe  said  stock,  and,  being  of 
the  opinion  tbat  Its  value  was  suffident  to 
Justify  said. advancement,  did,  upon  the  faith 
of  said  security,  and  upon  the  transfer  and 
deposit  of  the  same  with  the  said  bank,  as 
aforesaid,  for  the  purpose  of  secuii^  tbe 
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said  bank,  defendant  did  credit  tbe  said  Min- 
er wltb  the  amount  aforesaid,  and  the  same 
was  checked  out  and  received  by  said  Miner 
as  aforesaid,  and  in  tbe  said  transaction  this 
defendant  understood  and  bellered  that  the 
said  Miner  was  the  absolute  owner  of  the 
said  stock,  and  defendant  tiad  no  knowledge, 
InforniatioD,  or  belief  that  any  other  person 
than  the  said  Miner  had  any  Interest  therein, 
or  in  any  part  thereof,  and  said  credit  was 
given  upon  the  faith  of  said  belief."  By  this 
allegation  the  agreement  and  transaction, 
which  Included  the  giving  of  the  credit  and 
the  using  of  tbe  same  by  the  payment  of 
checks  drawn  against  It,  were  first  set  out, 
and  the  allegation  following — that  "In  the 
said  transaction  this  defendant  understood 
and  believed  that  said  Miner  was  the  abso- 
lute owner  of  the  said  stock"~se^B  suffi- 
cient, as  covering  all  of  the  times  material 
to  the  matter  Involved  In  the  question  made. 
Because,  on  the  day  following  the  date  upon 
which  the  draft  and  the  oil  stock  were  de- 
posited and  credit  given,  an  additional  sum 
of  money  was  deposited,  which  would  have 
been  sufficient,  if  so  applied,  to  discbarge 
the  amount  of  the  draft  credit,  that  condition 
of  the  account  did  not  operate  to  eztingalsh 
the  obligation  of  Miner  thereon.  The  de- 
fendant had  the  right  at  any  time  to  offset 
any  matured  indebtedness  owing  by  Miner  to 
it  against  his  credit  (Marble  Co.  v.  Merchants' 
Nat.  Bank,  15  Gal.  App.  347,  IIS  Pac.  59),  and 
It  was  in  the  exercise  of  this  right  that  It 
utilized  the  major  portion  of  the  credit  ob- 
tained by  the  deposit  of  August  13th.  At  that 
time  it  had  not  been  ascertained  that  the 
Gartland  draft  would  be  dishonored,  al- 
though, even  bad  that  fact  been  known,  the 
rights  of  defendant  as  to  the  application  of 
the  credit  would  not  have  been  changed.  It 
was  the  agreement  that  tbe  stock  accom- 
panying the  draft  might  be  utilized  for  the 
purpose  of  reimbursing  the  bank  on  account 
of  that  particular  credit.  The  bank  to  that 
extent  had  security  to  cover  the  amount  so 
credited,  and  unquestionably  it  had  the  right 
to  look  to  that  security  in  securing  satisfac- 
tion of  the  debt.  Both  qaestloiis  discussed 
must  therefore  be  resolved  against  tbe  con- 
tention of  appellant,  and  there  are  none  oth- 
ers which  seem  to  require  attention. 

There  was  sufficient  evidence  to  sustain  all 
of  the  findings  made  by  the  txial  court 

The  Judgment  is  affirmed. 

We  concur:  CONBEY,  P.  J.;  SHAW,  3. 


PEOPIiS)  T.  KELLBT.    (Cr.  288.) 

(District  Court  dt  Appeal,  Third  District,  Oali- 

foniia.  Feb.  23,  1914.) 
1.  HoncxDi  n  282*)  —  Instbuoixons— "Ijr- 

TOLUNTAST  HANSLAITaBTEB"  —  AFPLIOABII.- 

iTT  TO  Evidence. 

Where  a  watchman  Intentioiially  fired  at 
and  killed  one  who  was  approaching  the  bed 


where  tlie  watchman  had  been  steepinc,  and 
claimed  the  right  of  self-defense,  it  was  error  to 
instruct  as  to  involuntary  manslaughter,  which 
is  defined  by  Pen.  Code,  \  192,  as  the  unlawful 
killing  of  a  human  being,  without  malice,  in 
the  commission  of  an  unlawful  act,  or  in  the 
commission  of  a  lawful  act  whi<di  might  produce 
death  in  an  unlawful  manner,  without  due  cau- 
tion or  circumspection. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  674;  Dec  Dig.  S  282.« 

For  other  defioitiooB,  see  Words  and  Fbraaeai 
vol.  4,  pp.  3762,  3763 ;  vol.  8,  p.  7692.] 

2.  HOUIOIDE  (S  340*)— APPEAI/— Habuless  Eb- 
BOB— iNSTBtfCTION  ON  MaNSLAUGHTEB. 

Where  the  verdict  whs  "guilty  of  involuntary 
manslaughter,"  the  presumption  is,  not  tliat  tlie 
jury  would  have  convicted  the  defendant  ct  a 
more  serious  offense  if  tbe  instruction  had  not 
been  giveo,  but  that  they  decided  that  he  was 
not  guilty  of  the  more  aerious  offenses  before 
finding  him  guilty  of  involuntary  maoalaughter ; 
and  therefore  an  instructicm  as  to  involuntary 
manslaughter  of  which,  there  was  no  evidence, 
was  prejudiciaL 

(IQd.  Note.— For  other  casei^  see  Homicide, 
Cent.  Dig.  %\  716-717,  720;  Dee.  Dig.  |  840.«1 

3.  Cbixiitai.  Law  (5  193%*)- Vebdict— Con- 

8TBDCTI0N— CoifVICTION  OF  LBSSEB  OfFXNSE. 

A  verdict  convicting  defendant  of  involun- 
tary mansJaughter  is  an  acquittal  of  the  higher 
crimes  embraced  In  the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  886»  887,  889,  8M;  Dec. 
Dig.  J  193%.*] 

4.  HOMIOIDE  (1  84*)  —  ItrVOItlTnTABT  Hah- 

SLAUOHTEB.  . 

The  crime  of  involuntary  mandaughter  Is 

entirely  distinct  from  that  of  murder  and  volun- 
tary maQslaiighter,  since  there  Is  wanting  the 
element  of  malice  and  preconceived  intent  ee- 
seutial  to  murder  and  the  element  of  intention 
to  take  life  easential  to  voluntary  manslaughter ; 
the  only  elemeut  in  common  being  that  of  the 
killing  of  a  human  beioK- 

fEd.  Note.— For  other  casea,  see  Homicide, 
Cent  Dig.  S  6S;  Dec  Dig.  1  34.*] 

Appeal  from  Superior  Court;  Humboldt 
County;  Geo.  D.  Hurray,  Judge. 

Clarence  A.  K  el  ley  was  convicted  of  In- 
voluntary manslaugbtOT,  and  he  appeals. 

Reversed. 

O.  W.  Hunter,  of  Eureka,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  COiarles  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

HABT,  J.  Under  an  information  duly  filed 
In  the  superior  court  of  Humboldt  county 
charging  him  with  the  crime  of  murder,  the 
defendant  was  found  guilty  by  the  Jury  of 
the  crime  of  Involuntary  manslaughter,  and 
this  court  is  asked  to  review  the  record  and 
set  aside  the  verdict  for  alleged  errors  of 
the  trial  court,  presented  here  on  an  appeal 
from  the  Judgment  of  conviction  and  tlie 
order  denying  the  defendant  a  new  trial. 

The  facts  as  disclosed  by  the  record  are 
these:  At  about  the  hour  of  2  o'dock  on  the 
morning  of  May  22,  1913,  the  defendant  shot 
and  killed  one  Edward  B.  Schnaubelt;  the 
homicide  having  occurred  In  the  northern 
part  of  Humboldt  county  on  property  belong- 
ing to  the  Lagoon  Lumber  Company.  Said 
company  aoqulred  said  property  by  deed. 
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dated  Deoember  28,  mo,  tnm  ttM  Humboldt 
Stiiii«l«  Compaiv;  the  latter  eom^uiy  b«v- 
Ing  for  111B117  yean  wAar-  to  aald  tranater 
of  tbe  propwt7  maintained  and  operated  a 
shingle  mUl  thereon.  While  the  property 
ma  owned  by  ttie  last-named  company,  the 
deceased  wae,  for  many  years,  Buperiutendent 
of  the  ahingle  mill,  and,  with  his  family,  re- 
dded on  the  premises.  The  deceased  was 
finally  onnpeUed  to  sorrender  possession  of 
and  xemoTe  from  the  pranlses ;  bat,  <flalmlng 
an  Interest  In  said  mill  and  certain  persimaL 
property  sttoated  on  the  premises,  be  sobse- 
Quently  returned  and  again  took  possession 
of  the  property.  13ter«after— either  In  the 
month  of  September  or  October,  191£^— he 
WSB  again  deprived  of  possession  and  evicted 
from  the  premises  by  appropriate  legal  pro- 
ceedings. At  about  this  time  the  Lagoon 
Lumber  Company  placed  the  defendant  and 
one  Hevener  In  <diarge  of  tbe  premises ;  their 
duties  being  to  watch  the  same  and  eo  prevent 
tbe  wrongful  taking  of  any  of  the  personal 
property  sltaated  thereon.  Kelley  remained 
on  tbe  premises  In  that  capacity  continnons- 
ty  np  to  the  time  of  the  homldde,  with  tbe 
exception  of  a  few  weeks,  dnrlng  which  time 
he  was  In  a  hospital,  where  he  was  required 
to  go  and  remain  on  account  of  Illness.  Hev- 
ener  was  succeeded  by  a  man  named  Deiser, 
the  latter  by  one  Bridges,  and  finally  one 
Henry  Hanson  was  Installed  In  the  place  of 
Bridges  and  remained  as  an  asslBtant  of  tbe 
defendant  np  to  the  day  on  which  the  shoot- 
ing occurred ;  he  having  witnessed  that  act 

Early  in  the  month  of  Hay,  1918,  the  La- 
goon Lnmber  Company  sold  the  machinery  in 
the  shingle  mill  and  all  the  personal  property 
on  the  premises  to  one  J.  F.  Helms,  who, 
shortly  thereafter,  sold  the  property  so  pur- 
cbased  to  the  firm  of  Larsen  &  Bell.  After 
Eelley  was  placed  In  chaise  of  the  premises, 
It  appears  that  therefrom  various  articles 
of  personal  property  were,  from  time  to 
time,  snrreptltlonsly  taben  or  removed.  Most 
of  the  property  so  taken  was  removed  from 
the  shingle  mill  and  the  blacksmith  shop. 
Kell^  and  Hanson,  up  to  the  20th  day  of 
May,  had  been  sleei^g  in  a  cabin  which  was 
sttoated  on  tbe  premises  at  a  distance,  ap- 
proximately, of  500  yards  from  the  blacfc- 
smith  shop  and  of  almost  600  yards  from  the 
mill.  Seasons  existed  for  suspecting  that 
tbe  deceased  and  his  sons — ^young  boys,  of  the 
ages  of  11  and  IS  at  tbe  time  of  the  homldde 
—had  made  a  practice  of  visiting  the  prem- 
ises at  late  honrs  of  the  night  or  tbe  early 
morning  hours,  and  taking  with  them  from 
the  mill  and  blacksmith  shop  such  articles 
as  they  claimed  belonged  to  the  deceased. 
In  fact,  the  evidence  discloses  that  Kelley 
and  Hanson  knew  of  certain  property  having 
been  taken  from  the  property  by  the  deceased. 

In  the  month  of  May,  1913.  Larsen  &  Bell 
commenced  the  dismantling  of  the  mill  for 
the  purpose  of  removing  the  machinery  there- 
of from  the  premises.  Having  been  apprised 


of  flu  taUns  ot  certain  parts  of  Uie  matihlo- 
ery  and  other  personal  property  from  the 
premises^  Larsen  a  few  days  befrae  tbe 
shooting,  admonished  and  reanested  Kelley 
and  Hajia<ai  to  keep  stricter  vlgU  or  watch- 
folness  than  they  had  theretofore  maintained 
and  tbxa  prevent  persons  from  coming  on  the 
prenUses  during  ni^ttlme  and  removing 
there&offl  any  property.  In  obedimie  to 
the  admonition  so  given,  K^Uey  and  Hanson» 
on  ttie  20th  day  of  May,  moved  their  bed 
from  the  cabin  ^hlch  they  bad  been  occupy- 
ing as  a  sleeping  apartment  out  in  the  open 
and  upon  the  ground,  at  a  point  between  and 
about  equal  distance  from  the  shingle  mill 
and  the  blacksmith  shop. 

Kelley  bad  had  some  trouble  with  Schnau- 
belt  and  his  scms  over  the  trespassing  of  tbe 
stock  of  the  deceased  upon  the  premises  up- 
on whldi  tbe  mill  was  located.  He  had  also 
had  some  controversy  with  the  deceased  over 
the  taking  by  the  latter  of  certain  property 
from  said  premises;  trath  Larsen  ft  .and 
the  former  claiming  to  be  the  owner  thereof.  • 
During  the  coarse  of  the  controversy  referred 
to,  Kelley  requested  Schnaubelt  to  keep  away 
from  the  premises,  and  declared  that  he  (Kel- 
ley) bad  been  placed  In  charge  of  the  prop- 
erty to  keep  him  (deceased)  away.  The  lat- 
ter rejoined  by  saying  that  he  well  knew  for 
what  purpose  Kelley  had  been  put  in  control 
of  the  property,  and  remarked  that  other 
watchmen  had  previously  been  placed  there 
for  the  same  purpose,  but  that  they  did  not 
remain  there  long. 

Kelley  had  also  been  told  by  other  persons 
that  the  deceased  was  a  "dangerous  man," 
that  he  was  "an  anarchist  and  a  bomb 
thrower,"  and  that  he  said  that  he  would 
"get  those  fellows,"  referring  to  Kelley  and 
Hanson.  It  further  appears  that  Kelley 
was  aware  of  trouble  which  the  deceased 
had  bad  with  Deiser,  who  served  as  watch- 
man at  the  premises  at  one  time,  and  in  the 
course  of  which  the  deceased  took  a  shotgun 
from  the  possession  of  Ddser  and  carried 
It  to  his  (the  deceased's)  home. 

Kelley  and  Hanson  together  occupied  the 
bed  which,  as  above  explained,  was  placed 
out  in  the  open  and  upon  the  ground.  Kelley 
remained  awake  most  of  the  night  beginning 
with  the  20th  day  of  May;  but  nothing  out 
of  the  oidinary  happened  or  occurred  on 
the  premises  during  that  night.  On  the  fol- 
lowing night— May  21,  1913— Kelley  and 
Hanson  retired  at  about  8  o'clock  p.  m. ;  the 
former  placing  a  Smith  ft  Wesson  88-ca liber 
revolver  under  his  pillow.  The  moon  was 
out  that  night,  and,  although  an  ocean'  toe, 
hanging  h^b  above  tbe  earth,  prevailed,  a 
person  with  ordinary  eyesight  could  easily 
recognize  an  acquaintance  a  short  distance 
from  him.  Shortly  after  retiring  on  the 
night  last  mentioned,  both  Kelley  and  Ban- 
son  fell  into  a  sleep  and  so  remained  until 
at  about  tbe  hour  of  2  o'clock  tbe  following 
morning — May  22d — ^when  Kelley  was  sud- 
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aetAy  awakened  by  a  noise  wblch,  according 
to  bis  description  of  it,  sounded  like  that 
produced  by  one  stumbling  against  some  ob- 
ject Upon  opening  his  eyes,  he  saw  the  de- 
ceased approacbing  and  then  within  12  feet 
of  bis  bed.  He  at  once  recognized  Schnan- 
belt,  and  he  thereupon  ottered  a  load  scream, 
and  at  the  same  Instant  reached  for  and  pro- 
cared  his  revolver  and  began  shooting  at  the 
deceased.  He  emptied  four  shells  In  firing 
at  Sdmaubelt  But  one  of  tiie  shots  took 
effect  in  the  body  of  the  deceased ;  the  bullet 
entering  Just  below  the  collar  bone,  and,  tak- 
ing a  downward  course,  severed  the  artery 
leading  to  the  heart,  and  lodging  in  the  shoul- 
'  der  by  the  iride  of  the  backbone,  Just  uuder 
the  spine.  The  wound  thus  inflicted  pro- 
duced almost  the  Instant  death  ct  Schnau- 
belt 

Hanson  testified  that  he  was  awakened  by 
the  loud,  shrill  outcry  sent  out  by  Kell^ 
and  the  shot  which  was  fired  almost  Instan- 
taneously tiierewlth.  Afto:  Eeiley  had  fired 
at  the  deceased  two  or  three  times,  Hanson 
grabbed  the  former  by  the  arm  and  urged 
him  to  cease  shooting. 

Eeiley  dedared  that  ttie  soeam  uttered  by 
him,  on  awakenli^  and  seeliig  the  deceased 
coming  toward  his  bed,  was  occasioned  by 
.  fright;  that,  having  been  told  of  the  danger- 
ous character  of  the  deceased,  he  believed 
that  the  latter  was  approaching  his  bed  tor 
the  purpose  and  witii  t3ie  intention  ot  Inflict- 
ing upon  him  bodily  Injury ;  and  tiiat  it  vbb 
under  the  influence  of  the  fear  so  entntalned 
that  he  fired  at  the  deceased,  believing  in 
good  faith  that  it  was  necessary  to  shoot  the 
deceased  to  protect  himself  against  violence 
at  his  hands. 

The  foregcdng  involves  an  accurate  state- 
ment, in  sulMtance,  of  all  the  facts  and  cir- 
cumstances leading  to  and  Immedlatdy  at- 
tending the  kllUng,  and  upon  which  the  jury 
predicated  th^  verdict 

[1]  The  defendant  here  claims  that  the 
Judgment  and  the  order  shoqld  be  reversed 
for  errors  alleged  to  have  been  committed  by 
the  trial  court  in  its  rulings  respecting  mat- 
ters of  evidence,  and  in  reading  to  the  Jury 
certain  Instructions;  numerous  errors  being 
assigned  under  both  those  heada  But  we 
are  convinced,  that  the  court  committed  a 
vital  error  against  the  rights  of  the  accused 
in  iuatnictlng  the  Jury  upon  the  question  of 
Involuntary  manslaughter,  of  which  crime 
the  defendant  was  convicted,  and  It  will  not 
be  necessary,  therefore,  to  consider  any  other 
point  ui^ed  by  the  d^endant  In  Impeachment 
of  the  Judgment  and  the  order  than  that  In- 
volved in  the  action  of  the  court  in  so  In- 
structing the  Jury. 

The  Instruction  referred  to  reads  as  fol- 
iova:  "Within  the  crime  of  murder  Is  in- 
cluded the  crime  of  involuntary  manslaugh- 
ter. If  one  person  unlawfully  kill  another 
person  without  malice,  and  while  in  the 
commission  of  a  lawful  act,  which  might  pro- 
duce death  In  as  unlawful  manner,  or  with- 


out due  caution  and  circumspection,  it  is  in- 
voluntary manslaughter.  I^  therefore,  you 
find  from  the  evidence  beyond  a  reasonable 
doubt  that,  at  the  time  and  place  mentioned 
in  the  Information,  tiie  defendant,  while 
guarding  property  with  a  loaded  revolver, 
willfully  and  without  due  caution  and  cir- 
cumapection,  shot  and  killed  the  said  ScihnaQ- 
belt,  thCT  the  deffflidant  would  be  guilty  of 
the  crime  of  Involuntary  manslaughter,  evwi 
though  said  killing  was  without  malice." 

Upon  condudii^  the  reading  of  Its  diarge, 
the  court  submitted  to  the  Jury,  among  oth- 
ers appUcable  to  the  dia^  of  murder,  a 
form  of  verdict  conforming  to  the  purport 
of  the  foregoing  Instruction,  and,  as  seen, 
the  result  arrived  at  by  tite  Jozy  required  the 
adoption  of  that  fom. 

By  section  192  of  Oie  Penal  Code,  man- 
slaughter is  declared  to  be  the  unlawful  kill- 
ing of  a  human  being  without  midloeh  and 
is  divided  into  two  kinds,  vis.:  n.  yolunlnry 
—upon  a  sadden  quarrel  or  heat  of  paaston. 
2.  Involuntary — in  the  commission  of  an  un- 
lawful act;  not  ftmountlng  to  ttiony;  or  tn 
the  commlsdon  of  a  lawful  act  which  might 
produce  death.  In  an  unlawful  manner,  or 
without  due  caution  and  drcumspection." 

nius  It  Is  to  be  obeorved  that,  to  justify 
the  givliuc  vt  the  InstmctlMi  above  qnoted, 
time  must  have  been  some  evidence  whicb 
showed  or  tended  to  show,  eltibw  that  the 
homicide  was  the  result  of  the  commission 
by  the  defmdant  <tf  some  unlawfal  act,  not 
amounting  to  fdony,  as,  for  instancy  a  vio- 
lent battery  which  was  the  Indirect  cause  tit 
the  death  of  the  deceased,  or  that  death  was 
caused  by  the  unlawful  manner  of  doing 
some  lawful  act,  whidi  m^fat  produce  death, 
or  by  the  encntton  of  sodi  lawful  act  with- 
out due  caution  and  clrcumipectlon,  as,  for 
instaneek  causing  the  death  of  a  pmon  by 
the  use  <w  handling  ot  a  loaded  gon  with  a 
degree  of  artiessneas  amounting  to  criminal 
negligence. 

As  has  been  shown,  there  Is  alnolutely  no 
element  of  Involuntary  manslaughter  disclosed 
by  the  evidence  In  this  case.  In  other  words, 
there  Is  not  revealed  by  the  evidence  any 
fact  or  circumstance  even  remotely  tending 
,  to  establish  against  the  drfendant  a  case  of 
involuntary  manslaughter-  The  evidence^ 
upon  Its  face,  without  conflict,  shows  these 
facts'.  That,  the  defendant  was  placed  as  a 
watdiman  In  chai^  of  the  premises  upon 
which  the  shooting  occurred  for  the  expi-ess 
purpose  of  ke^dng  the  deceased  away  from 
said  premises,  or  at  least  of  preventing  hUn 
from  taking  therefrom,  as  he  was  suspected 
of  having  done  on  some  occasions,  personal 
property  of  which  the  defendant's  employers 
claimed  ownership;  that  the  deceased  knew 
that  the  defendant  had  been  placed  In  control 
of  the  property  for  that  purpose;  that  the 
defendant  believed,  from  statements  made  to 
him  by  other  people  touching  the  reputation 
and  the  character  of  the  deceased,  that  the 
latter  was  m  "dangerous  man" — that  Is  to 
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•ay,  B  mM  who  wooM  aot  IwBltate  to  xseort 
to  Tlolenoe  If  natsemuj  to  euiy  out  lUa  ait 
pDipoM^  at  wUcb  an  ioteuttou  to  obtain 
cnatoAy  of  certain  penooal  pmpertj:  on  the 
premises,  nnder  a  cialn  of  ownerahip  there- 
of, was  aliown  to  Iw  oua. 

Tbe  record  farther  shows  that  the  dtfend- 
ant  declared  and  admitted  on  the  witness 
stand,  and  bis  testimony  was  not  controvert- 
ed In  that  particular,  that  he  deliberately 
fired  at  the  deceased,  nnder  the  belief  and 
the  fear  that  the  latter  was  approadilns  his 
bed  for  the  purpose  and  with  the  Intention 
of  Inflicting  upon  him  bodily  Injury.  In  a 
word,  the  defendant  made  no  claim  that  the 
killing  was  even  the  result  of  a  sudden  quar- 
rel or  committed  in  the  heat  of  passion,  much 
leas  that  it  was  the  result  of  an  unlawful 
act  not  amountlns  to  a  felony  or  the  conse- 
quence of  misadventure.  Nor  did  the  prose- 
cution make  any  such  claim,  so  far  as  the 
record  discloses,  and,  as  stated,  no  such  the- 
ory finds  the  slightest  support  In  the  evi- 
dence. The  defense  interposed  by  tbe  de- 
fendant was  that  of  self-defense;  his  sole 
claim  being  that  all  the  circumstances  of 
whidi  he  was  cognizant,  and  by  which  he 
was  surrounded  at  the  time  of  the  shooting, 
were  such  as  to  afford  to  him  reasonable 
ground  to  apprehend  a  design  In  the  deceas- 
ed to  do  him  great  bodily  Injury,  and  that 
there  was,  when  he  fired,  "imminent  danger 
of  such  design  being  accomplished"  (section 
197,  subd.  3,  Pen.  Code),  that  the  drcum- 
Btances  referred  to  were  "sufficient  to  excite 
the  fears  of  a  reasonable  person,"  and  that, 
tn  firing  at  the  deceased,  he  "acted  under  the 
Influence  of  such  fears  alone"  (section  198, 
Pen.  Code).  It  follows  that  an  instruction 
upon  the  subject  of  involuntary  manalaugh- 
tn  Is  not  only  foreign  to  the  theory  upon 
whi<^  the  cause  was  tried  but  wholly  Inap- 
plicable to  the  evidence  or  any  fact  or  ctr- 
comstance  developed  thereby. 

[2]  That  tbe  action  of  the  court  In  giving 
to  the  jury  the  above-quoted  instruction  up- 
on that  subject,  and  in  submitting  to  them 
a  fi>rm  of  verdict  conforming  thereto,  was, 
under  the  drcnmstances  of  this  case,  preju- 
dicial, we  think  is  plainly  manifest 

Strictly  m>eaking,  there  was  but  one  or 
the  other  of  two  results  which,  nnder  the 
evidence,  eould  logically  have  been  reached 
by  the  Jury,  and  that  was  to  convict  the  de- 
fendant of  one  or  the  other  of  the  two  de- 
grees of  murder  or  acqoit  him.  This  Is  not 
to  say,  however,  that  a  verdict  of  voluntaiy 
manslanghter  could  not  be  aostalned  apon 
the  record  before  w,  tot  it  la  txw,  aa  a  gok* 
eral  proposition,  which  might  perhaps  be 
qvdicable  In  this  case,  had  the  defend- 
ant been  convlpted  of  voluntary  mafiwi<nigh- 
tu.  that  a  party  wiU  not  be  beard  in  an  ob- 
jection to  a  TOEdlGt  of  wiati^ij^nghtiBr  ainlnst 
him  under  an  ladU^mait  for  murder,  where 
It  appaani  Uiat,  under  the  evidence,  he  In 
tattium  ODi^t  to  have  been  onTicted  of  the 


erbne  of  wilder  fXt  one  or  the  other  of  Hm 
depeee  thcoBot;  the  theory  of  that  propod- 
tfaHi  being  that  there  can  In  reason  be  no 
Just  canae  of  comi^aint  by  the  defendant 
irtieie  the  verdict  is  more  favorable  to  him 
than  is  podULps  justified  by  the  evidence. 
People  T.  Bamhart,  69  Cal.  381;  People  v. 
Maroney,  109  Cal.  277,  41  Pac.  lOOT;  People 
V.  Lowen,  109  Cal.  381,  42  Pae.  82;  People 
V.  Muhlner,  115  Cal.  302,  306,  47  Pac.  128. 
But  It  is  very  clear  that  this  case  does  not 
fall  within  the  proposition  declared  In  those 
cases. .  The  fact  that  a  valid  conviction  of 
manslaughter  may  be  had  under  an  indict- 
ment for  murder  "does  not  Justify  any  kind 
of  a  charge  which  a  court  may  give  upon 
that  subject,  regardless  of  the  character  and 
the  theory  of  the  case;  Instroctlons  must  be 
applicable  to  the  facts  and  features  of  the 
case  in  hand."  People  v.  Huntington,  138 
Cal.  281,  264,  70  Pac.  284. 

[3]  As  we  have  shown,  this  case  Is  entirely 
destitute  of  any  elera«it  of  involuntary  man- 
slaughter, and  the  instruction  ondw  consider- 
ation was  as  Inapplicable  to  It  or  any  of  Its 
features  or  to  any  theory  dedudble  from  tbe 
evidence  as  an  Instruction  upon  highway  rob- 
bery  would  hare  been,  and  it  manifestly  led 
to  a  verdict  whldi  not  only  derives  absolute- 
ly no  support  from  the  evidence,  but  which 
Is  eqolTaleit  to  d»  acquittal  of  the  defend- 
ant of  the  higher  crimes  embraced  In  that 
charged  In  the  InfOimatVm.  People  t.  Muhl- 
ner, 115  CaL  303,  47  Pac.  128;  People  v.  Cyty, 
11  Oal.  App.  702,  706,  106  Pac.  259.  In  oth- 
er words,  the  vardlct  returned  la  not  only 
without  any  foundation  In  the  evidence  for 
its  support,  but  Its  effect  Is  to  acquit  the  ac- 
cused of  any  crime  within  that  charged  of 
which  he  could  legally  have  been  convicted 
under  tbe  evidence. 

It  Is  no  argument  going  to  the  impeadi- 
ment  of  tbe  foregoing  views  to  contend  that, 
but  for  the  Instruction  under  criticism,  the 
Jury  might  have  convicted  the  accused  of 
some  one  of  the  other  offenses  included  In 
the  charge,  and  therefore  he  is  now  to  no 
position  to  complain.  The  presumption  arls- 
tog  from  the  verdict  is  the  reverse. 

[4]  The  crime  of  involuntary  manslaughter 
is  entirely  distinct  from  that  of  murder  and 
voluntary  manslaughter.  The  three  crimes 
possess  but  one  element  to  common,  and  that 
is  the  tKct  of  the  killing.  In  murder,  there 
is,  essentially,  the  element  of  malice  or  pre- 
meditation and  the  preconceived  totontlon  to 
kllL  In  voluntory  manslaughter,  while  the 
element  of  malice  or  premeditation  In  the 
taking  of  life  Is  wanting,  the  totentlon  to  do 
80  la  loesmt,  as  the  term  **volnntoxy"  neces- 
sarily Implies.  Involuntory  manslaughter,  as 
the  phrase  necessarily  Imports,  and  as  our 
Oode  defines  that  crime,  is  the  taUng  of  life 
to  certoto  unlawful  ways  without  any  toten- 
tlon of  dcdng  BO.  These  distinctlona  were 
made  clear  to  the  jury.   Indeed,  tbe  Jury 
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we  folly  and  clearly  Instructed  upon  the 
crime  and  degrees  of  mnrder  and  the  leaser 
offenses  included  therein,  and  presnmptlTely 
understood  and  were  guided  by  said  Instruc- 
tloDS  and  the  distinctions  pointed  oat  therein 
between  the  several  offenses  onbraced  within 
the  crime  of  murder.  The  further  presump- 
tion is  to  be  Indulged  that,  after  deliberating 
upon  and  fully  considering  and  testing  the 
evidence  by  the  instructions  upon  mnrder 
and  voluntary  manslaughter,  the  Jury  reach- 
ed the  conclusion  that  there  was  disclosed, 
outside  of  the  fact  of  the  billing,  none  of 
the  essential  elements  of  either  the  crime  of 
murder  or  that  of  voluntary  manslaughter, 
and  that  thereupon,  and  solely  influenced 
by  and  acting  upon  the  Instruction  read  to 
them  by  the  court  that,  under  the  evidence, 
they  were  at  liberty  to  find  a  verdict  of  In- 
voluntary manslaughter,  found  the  defendant 
guilty  of  said  offense,  and  that  but  for  said 
instruction  a  verdict  of  not  guilty  of  any  of- 
fense would  have  been  the  result  of  the  Ju- 
ry's deliberations. 

We  can  see  no  escape  from  the  conclusion 
that  said  instruction  was  without  a  Just 
place  in  the  case,  and  that  It  was  solely  re- 
sponsible for  a  verdict  wholly  destitute  of  a 
prop  for  Its  support. 

The  Judgment  and  order  are  reversed. 

We  concur:  CHIPMAM.  P.  J.;  BUR- 
NETT. J. 


MATTHEWS  V.  LOPUS.    (Civ.  1153.) 
(District  Court  of  Appeal,  Tbird  District,  Cal- 
ifornia.  Feb.  24,  1014.) 

1.  PuGADiNO    (I  214*)~DunrBBB»— Admis- 
sions. 

A  demnrrer  admits  the  verity  of  the  bets 
pleaded  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  S2&'534 ;  Dea  Dig.  |  214.*] 

2.  Gaming  (8  2Q*)— Lxabiutt  or  Stakkhoij)- 

KS— WlTnOBAWAL  FBOlf  WAQEB. 

Where  a  party,  who  has  made  a  wager  up- 
on the  result  of  a  certain  event,  withdraws 
therefrom  before  the  event  has  happened,  be  is 
ordinarily,  in  law,  entitled  to  the  money  put  up 
by  him. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  I  «8;  Dec.I>lg.|^>] 
&  Gaming  ((  29*)— Lzabiutt  of  Stakxhoia- 

na— WiTRDKAWAI.  IBOM  WAGBB. 

Since  betting  on  a  contest  between  men  is 
made  a  crime  by  Pen.  Code,  S  337a  (added  by 
St.  1911,  p.  4),  one  who  places  a  wager  on  a 
wrestling  match  in  the  hands  of  a  stakeholder 
has  committed  a  complete  crime  and  may  not 
thereafter  recover  the  money  from  the  stake- 
holder even  though  he  withdrew  from  the  wager 
before  the  match  was  finished. 

[Ed.  Note.— Ibr  other  eases,  see  Gaming, 
Cent  Dig.  I  68;  Dee.  Dig.  |29>1 

4.  Gaming  (|  7236  New,  vol.  8  Key-No.  Series) 
— Pasties  to  Cbiues— Aides  and  Abettob. 
The  stakeholder  who  accepts  a  wager  on  a 
wrestling  match  la  an  aider  and  abettor  to  tbe 
making  of  the  wager,  which  is  made  a  crime  by 
Pen.  Code,  f  337a  (added  by  St  1811,  p.  4),  and 
is  therefore  guilty  as  a  prlndpal  under  Pen. 
Code,  131. 


Appeal  from  Superior  Cowt,  Sonoma  Coun- 
ty; Emmet  Seaweil,  Jndga 

Action  by  George  Matthews  against  Frank 
iMpuB.  Judgment  few  lAalntiff,  and  defendant 
appeals.  Beversed,  with  dliecdons  to  the 
trial  court  t9  mstalD  ttN  danmrrer  to  tb» 
complaint 

W.  H.  Early,  of  Petalnma,  for  appelluit. 
E.  M.  Norton  and  Fred  W.  McConn^  both  of 
Healdsburg,  for  respondent 

HARl*,  J.  TIOb  is  an  action  for  the  leooT- 
ery  of  mon^  pla(»d  on  a  wager  by  tbe  plain- 
tiff and  one  \milam  Matthews  in  the  custody 
of  the  defendant  as  a  ^k^older.  The  com- 
plaint, in  substance  allcees  that,  on  tin  IStli 
day  of  September,  1912,  at  the  town  of  Pann- 
grove.  In  Sonoma  county,  the  plaintiff  and 
said  WllUam  Matthews  d^raalted  wlUi  tbe  de- 
fendant as  wagers  the  soma  of  $000  and  9100, 
respectively,  said  sums,  with  other  moneys 
wagered  against  them,  to  be  held  by  the  de> 
fendant  as  a  stakeholder  with  the  mntoal 
understanding  betweoi  Uie  parties  and  in- 
structions to  the  defoidant  that  the  moneys 
so  held  should  be  paid  to  the  winner  of  a 
certain  ■'wrestling"  contest  to  take  place  at 
said  town  of  Penngrove,  on  the  said  IStii  day 
of  S^tember,  1912,  between  the  plaintiff  and 
one  George  McLeod;  that  on  said  iaj,  at 
about  the  hour  of  3:30  p.  iil,  said  wreaUlns 
match  was  started,  but  that,  before  the  same 
was  finished  or  completed,  it  was  stopped  by 
one  John  Lopus,  a  depu^  sheriff  of  Sonoma 
county,  because  such  contest  Involred  an  In- 
fraction of  the  law  (Pen.  Code,  |  837a,  as 
amended  in  1911— see  Stata.  1911,  p.  0;  that 
immediately  upon  tbe  stopping  of  said  con- 
test, and  before  any  decision  tiiereln  was 
given  by  the  referee  thereof,  the  plaintiff  and 
the  said  William  Matthews  gave  notice  to 
the  defendant  that  they  repudiated  said  wag- 
ers and  attempted  to  withdraw  therefrom  and 
demanded  of  the  defendant  the  return  or  pay- 
ment to  them  of  tbe  sums  so  deposited  by 
them  with  Mm;  that  the  defendant  refused 
to  yield  to  that  demand,  and  still  refuses  to 
turn  over  said  moneys  to  the  plaintiff,  who, 
subsequently,  and  before  the  commencement 
of  this  action,  so  the  complaint  declares,  be- 
came the  owner  by  assignment,  for  a  good  and 
sufficient  consideration,  of  the  claim  of  said 
William  MatUiewB.  The  prayer  of  the  com- 
plaint is  for  Judgment  for  the  sum  of  $600, 
legal  interest  and  costs  of  suit 

The  defendant  demurred  to  the  complaint 
on  general  and  special  grounds.  The  demur- 
rer was  overruled,  and  the  defendant  there- 
upon filed  an  answer,  the  averments  of  which 
need  not  be  noticed  here,  since  tbe  appeal  la 
from  the  Judgment,  entered  upon  the  order 
overruling  the  demurrer,  upon  tbe  Judgment 
roll  aLoue,  and  the  sole  contention  urged 
against  the  legality  of  said  Judgment  is  tliat 
the  complaint  does  not  state  a  cause  of  action 
against  the  defendant   In  snpport  of  that 
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e<mtentlao,  ttte  defendant  submlta  tfaeae  prop- 
wltlons:  GO  'THuit  the  placing  of  money  aa  a 
wager  or  bet  In  the  hands  of  a  stakebolder 
being  a  criminal  offense,  pimlsbable  by  fine 
and  imprisonment  (Pen.  Code.  |  337a,  snpra), 
no  action  can  be  maintained  by  one  of  the 
gailtr  parties  against  the  other  to  recoTer  the 
money  thns  illegally  staked;  (2)  because  the 
bet  «r  wager  and  the  partial  execntion  of  the 
Illegal  object  deprives  the  party  of  the  right 
Co  repudiate  the  Illegal  contract  and  recover 
money  paid  or  deposited  therennder." 

[1]  Since  the  demurrer  necessarily  admits 
the  verity  of  the  facts  stated  In  the  complaint, 
It  iB  to  be  assumed  that  that  pleading  con- 
tains a  tme  narrative  of  the  history  of  the 
transaction  ont  of  whl<A  this  controversy 
arises.  It  must  therefore  be  taken  as  true 
that,  although  the  event  upon  which  the 
wager  was  staked  was  actually  commenced, 
It  was  not  in  any  sense  prosecuted  to  a  finish 
nor,  consequently,  decided.  It  must  also  be 
accepted  as  tme  that  the  plalntlfT,  before  the 
completion  of  the  event,  dlsafflrmed  and  with- 
drew from  the  illegal  eontzact  to  whlcb  tboa 
he  became  a  party. 

The  real  question  here,  then,  Is  whether, 
under  the  drcnmstances  disclosed  by  the 
complaint,  he  was  legally  anthorlxed  to  re- 
pudiate Uie  agreement  and  so  be  entitled  In 
law  to  the  return  of  the  money  deposited  by 
him  under  said  agreement  with  the  stake- 
holder. 

[2, 1]  Gambling  contracts,  being  opposed  to 
good  morals  and  public  policy,  are  not  recog- 
nized by  the  coorta  Hie  principle  applicable 
to  them  is  expressed  In  the  two  maxims,  "Ex 
dolo  male  non  oritur  actio,"  and,  "Ex  pecto 
llUcito  non  oritur  actio."  Where,  however, 
a  party  to  such  a  contract,  whlA  involves  a 
wager  of  money  or  property  upon  the  result 
of  a  certain  event,  disaffirms  or  withdraws 
from  the  same  before  the  event  has  happened, 
be  wiU,  OTdlnarily,  be  entitled  In  law  to  a 
return  of  the  money  so  put  up  by  him.  Hie 
last-mattUmed  rule  and  the  reason  snpport- 
Ing  It  are  stated  In  Ua  case  of  Wasseimann 
r.  Sloaa,  U7  GaL  426,  Fa&  fias,  88  L.  R.  A. 
170,  09  Am.  St  Rep.  209,  as  follows:  *rrhe 
good  or  bad  morals  of  this  understanding  la 
Immaterial,  for  tbe  reason  that  the  venture 
was  In  no  sense  executed,  and  until  executed 
bot3i  partlea  are  given  an  <^portunity  for  re- 
pentance and  rescission.  Seeing  the  error  <tf 
hit  way^  *  *  *  a  party  may  withdraw 
from  tbe  transaction;  and  tb»  law  extends  to 
him  a  hdidng  hand  by  olfiBring  tiSe  indnce- 
ment  of  giving  baCk  to  bim  anything  of  value 
wlOk  whlA  he  has  parted."  See,  also,  John- 
stmi  T.  Biunell,  37  Gal.  670;  vriae  t.  Rose,  110 
Oal.  109,  42  Paa  S69.  tf  this  was  aU  that 
coold  be  said  of  the  present  case,  we  diould 
be  Inclined  to  hold  that  tbe  complaint  states 
a  cause  of  action  and  that  the  Judgment,  so 
Ui  as  the  record  before  rm  discloses,  should 
be  upheld.  But  a  sitaatlon  is  presented  here 
very  dlfferrat  from  tbat  found  In  those  cases 


in  which  it  Is  held  tliat  one  may  disafflnn  a 
contract  contra  bonus  mores,  to  which  he  bad 
become  a  party,  and  so  be  restored  to  statn 
quo,  prior  to  the  execntion  of  tbe  transaction 
to  whlcb  such  contract  relates.  This  arises 
from  the  present  state  of  our  law  upon  the 
subject  of  such  transactions,  particularly  that 
kind  of  a  transaction  that  constltntea  the 
basis  of  this  controversy. 

TtM  Legislature  ot  this  state,  at  its  ses- 
sion of  1911^  and  prior  to  the  time  at  which 
tbe  transaction  concerned  here  occurred, 
amended  section  337a  of  the  Penal  Code 
(Stats.  lOU,  p.  4),  by  adding  thereto  the  fol- 
lowli^  provtelon:  "Bvery  person  ♦  •  • 
who  lays,  makes,  offers  or  accepts  any  bet 
or  bets,  or  wager  or  wagers,  upon  the  result, 
or  purported  result,  of  any  trial,  or  purported 
trial, 'or  contest,  or  purported  contest,  of  skill, 
speed  or  power  of  endurance  of  man  or  beast, 
or  between  men,  beasts  or  mechanical  ap- 
paratus, la  punishable  by  Imprisonment  In 
the  county  Jail  or  state  prison  for  a  period 
of  not  less  than  thirty  days  and  not  exceed- 
ing one  year." 

It  win  thns  be  observed  that,  under  our 
law,  as  it  stood  at  the  time  of  the  trans- 
action giving  rise  to  this  action  and  as  it 
now  stands,  the  act  of  the  plalntllf  In  mak- 
ing the  wager  upon  tbe  resnlt  of  tbe  "con- 
test of  skill,"  in  a  wrestling  match,  between 
himself  and  said  McLeod  was  itself  a  crime, 
and  the  money  sought  to  be  recovered  here 
constituted  one  of  the  essential  means  where- 
by the  crime  was  committed.  The  conse- 
quence Is  that  the  transaction  was  void  from 
its  very  inception.  Indeed,  the  transaction 
tn  law  was  not  a  contract  It  was  a  crime 
fnlly  completed  and  consummated  upon  the 
execution  of  tbe  act  of  making  the  wager, 
and  it,  of  course,  could  not  be  the  subject  of 
disaffirmance  or  withdrawal  by  the  parties 
to  the  wager  in  tbe  sense  that  thus  the  law 
could  take  cognizance  of  tbe  transaction  and  ■ 
restore  tbe  parties  to  statu  quo. 

Tbe  rule  as  to  disaffirmance  of  gamblli^ 
contracts  by  tbe  parties  thereto  applies,  as 
we  have  sbown,  cmly  vrben  the  wrong  as  to 
which  the  wager  is  made  bas  not  been  con- 
summated. In  cases  where  that  rule  bas 
been  applied,  there  having  been  no  law  de- 
claring the  act  of  making  beta  on  events  of 
the  diaracter  of  tbe  one  in  this  caae  its^ 
a  crime,  the  mere  making  <tf  tbe  wager  was 
not  considered  to  be  characterised  by  tbat 
degree  of  turpitude  which  w<»ild  pxevoit  one 
from  repenting  and  repudiating  such  act  be- 
fore the  happening  of  the  event  upon  which 
it  was  made  and  from  receiving  the  sanction 
of  tbe  law  for  such  repentance  and  disaffirm- 
ance. To  the  ccmtrary,  in  such  cases  it  1^ 
with  eminent  proprletTt  b&A  to  be  tbe  policy 
of  tiie  law,  where  it  can  be  done  craslstently 
with  its  express  mandates,  to  encourage  per- 
sons who  have  entered  Into  audi  contracts, 
which  are  improvident  as  to  them  and,  when 
fully  executed,  harmful  to  tbe  beet  intereeta 
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€t  sodetar,  to  withdraw  fnfm  or  rescind  them 
baCon  llie  erait  aa  to  which  tbey  ham  been 
mads  has  taken  place — an  event  upon  which 
the  law  frowns,  eren  tluragb  it  has  not  beoi 
penaUzad. 

In  the  case  here,  howerer,  while  the  trani- 
actlon  as  to  which  the  wager  was  made  had 
not  been  completed  and  the  disaffirmance  of 
the  wager  may  therefore  be  said  to  have 
taken  place  before  the  event  upon  which  It 
was  stated  occurred,  still,  aa  has  been  shown, 
the  mere  act  of  making  tiie  wager  was,  un- 
der the  law,  itsdf  a  completed  crime,  and  In 
such  case  therefore  a  party  to  the  betting 
transaction  cannot  claim  to  be  in  any  differ- 
ent or  better  position.  In  the  eyes  of  the  law, 
than  If,  In  jthe  i^Msnce  of  any  penal  statato 
against  wagering  upon  such  events  as  the 
Kme  concwned  bere»  he  should,  after  such 
pvent  had  taken  place  and  been  decided 
a^iinst  blm,  seek  the  aid  of  the  conrto  In 
an  attempt  to  recorwr  the  mon^  so  wageied 
and  lost 

[4]  It  necessarily  follows  from  the  conclu- 
sion thus  arrived  at  tliat  not  only  waa  the 
act  of  the  plaintiff  In  placing  the  wager  a 
mlsdoneanor,  but  that  ot  the  defendant,  In 
accepting  it  as  stakeholder,  was  likewise  a 
misdemeanor,  since,  by  accepUng  and  retain- 
ing the  wager  In  that  capacity,  -the  latter  be- 
came an  aider  and  abettor  of  the  plaintiff 
in  the  consummation  of  the  crime,  or  thus 
encouraged  Its  commission.  Pen.  Code,  |  81. 
In  fact,  it  was  essentially  the  Joint  acts  of 
the  parties  to  the  wager  and  the  stakeholder, 
the  former  in  ™wfc*"g  the  wager  and  the 
latter  In  accepting  It,  to  retain  it  as  a  stake- 
holder until  the  decision  of  the  event  upon 
which  the  wagered  money  was  placed,  which 
constituted  the  ciime  denounced  by  the 
islatnre  In  that  part  of  section  837a  of  the 
Penal  Code  above  quoted. 

The  result  of  the  foregoing  views  Is  that 
the  plaintiff  and  the  defendant,  In  eommltp 
ting  the  misdemeanor  from  the  dvil  liability 
or  consequences  of  which  the  former  seeks 
to  be  relieved  through  the  instrumentality  of 
this  acti(m,  became  particeps  crlmtuls,  and 
therefore  they  stand  tn  pari  delicto  In  the  ex- 
ecution of  the  criminal  and,  by  necessary 
consequence,  the  111^1  agreement 

Necessarily,  under  the  circumstances,  the 
plaintiff,  in  attempting  to  state  a  cause  of 
action,  was  not  only  required  to  plead  his 
own  turpitude  In  the  transaction,  but  was 
compelled  to  admit  that  the  transaction  it- 
self constituted  a  crime  under  the  laws  of 
this  state.  As  has  haetofore  been  stated,  the 
law,  as  administered  either  In  courts  of  law 
or  of  equity,  will  not,  obviously.  Interpose  to 
grant  relief  to  the  parties  to  such  a  trans- 
action from  any  of  the  effecte  thereof,  but 
will  leave  them  where  it  flnds  them. 

The  conclusion  arrived  at  here  is  not  only 
In  consonance  with  the  soundest  principles, 
but  is  sustained  by  the  authorities.  See  Ager 
V.  Duncan,  50  Gal.  325 ;  McGregor  v.  Donel- 
ly,  67  CaL  148,  161,  7  Paa  422;  City  of  Los 


Angeles  r.  State  Bank.  100  OaL  18,  24,  U 
Pac  510;  PaAer  v.  Otis.  130  CaL  82% 
326,  62  Pac  S71,  027.  02  Am.  St  Rep.  06; 
Bchenck  et  aL  t.  Hirshfleld,  XS6  Pac  78S; 
Sutpbln  r.  Croier,  82  N.  J.  Law,  462. 

The  caae  of  Parker  t.  Otis,  supra,  InvolTefl 
an  action  to  recover  aumey  paid  to  the  de- 
fendante  by  the  iflalotiff  for  tiie  porchaM  of 
mining  stocks  of  mining  corporations  on  mar- 
gin. The  action  was  brought  upon  the  au- 
thority of  section  26  of  article  4  of  the  Con- 
stitution, whi<A  provldea:  "All  eontraete  for 
tile  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association,  on  margin  to  be 
dellvwed  at  a  futnva  day,  shidl  be  void,  and 
any  money  paid  on  such  contracts  may  be 
recoverod  by  the  party  paying  it  1^  suit  in 
any  court  <xC  competent  Jorlsdietlon."  Up- 
holding the  Judgmoit  in  faror  of  the  plain- 
tiff, the  Supreme  Court  said,  among  other 
things:  "nm  Constitution  treato  the  trana- 
actlons  In  qoestion  aa  faazmfnl  in  th^  toad- 
ency,  and  because  harmful  has  sought-  to 
eradicate  tiu  evil  not  only  by  declaring  the 
contract  t<^  bat  also  Iqr  giving  a  right  of 
action  to  recover  the  money  paid  under  U. 
Being  la  pul  d^cto,  the  purchaser  of  stocks 
would  be  left  where  the  law  finds  him  but 
for  the  remedy  given  Iqr  tiie  constitotlon." 
In  the  case  at  bar,  as  we  have  seen,  the  law 
not  only  gives  no  remedy  for  the  recovery  of 
money  staked  upon  the  result  of  a  wrestilng 
match  or  other  like  contest  of  skill  between 
men,  but  positively  piohibite  and  penalizes 
such  wager. 

But  the  New  Jersey  case  of  Snt^ln  v. 
Croser,  supra,  is  like  thla  caae  in  all  essential 
partlcttlars,  and  for  tiiat  reason  we  quote 
from  the  opinion  therein  in  extenso,  as  fol- 
lows: "That  since  the  act  of  1816  to  pre- 
vent horse  racing  (Nix.  Dig.  339),  which  de- 
clares that  all  persons  concerned  in  a  horse 
rac^  directly  or  Indirectly,  shall  be  guilty  of 
a  misdemeanor,  and  that.  If  any  per8<m  ahall 
be  a  stakehfOder,  he  diall  be  guUty  and  pun- 
ishable by  a  fine  and  Imprisonment,  and 
which  enacte  that  all  promises  and  agree- 
mente  made  by  any  person,  when  tiie  whole 
or  any  part  of  the  consldenUon  thereof  shall 
be  for  money  betted  on  the  running  or  trot- 
ting of  any  horses,  shall  be  utterly  void  and 
of  no  effect,  no  action  can  be  mainteined  by 
one  of  the  guilty  parties  against  the  other 
to  recover  back  the  money  thus  Illegally 
staked,  whatever  disposition  may  be  made  of 
it  by  the  stakeholder.  The  sUtute  of  8  and 
0  Victoria,  c  6^  {  18,  provides  tiiat  no  suit 
shall  be  maintained  for  the  recovery  of  any- 
thing deposited  to  abide  the  event  of  any 
wager.  What  this  stetute  has  so  wisely  done 
in  direct  terms  has,  in  my  opinion,  been  done 
with  equal  efScieucy  In  the  case  of  a  wager 
on  a  horse  race,  by  the  statute  in  this  steto 
abrogating  the  previous  statute,  whl<^  al- 
lowed an  action  te  recover  back  money  actu- 
ally paid  to  the  winner,  and  by  placing  the 
stakeholder  in  the  category  of  a  particeps 
crlmlnia.    He  la  thus  brought  within  the 
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ulntarj  nde  tta^  where  tbe  two  puttti  to 
a  txaiuActloii  «»  eqiiaUr  erlmtau].  the  law 
wUl  rendar  no  aid  to  elfliw.  *  *  *  B7  ao> 
eepCbv  flie  Btakea,  tiie  stakAholder  beoomes 
■omethlng  more  than  an  Innocent  stahebolder 
—be  becomes  an  alder  and  abettor  of  tbe 
pexsons  betting,  and  becomes  so  by  their  pro- 
oaremmt  The  pcrsani  thna  nBlng  him  have 
no  dalm  to  tba  aid  of  a  oont  of  Jnstioe  If 
he  prorea  false  to  hie  trust,  nor  can  th^  be 
allowed  to  say  ttat  they  have  t^iented  eC 
their  Illegal  proceeding  and  deslie  to  atop 
ttie  race  and  reclaim  tfartr  nam^. 
crime  has  been  consammattd  by  maUag  and 
receiving  the  bet,  a  crime  •  *  •  panJab- 
able  with  0ie  same  seveitty  aa  the  actual 
running  of  the  race." 

It  is  entixely  dear  to  onr  minds  that,  un- 
der the  intDdiae  antUed  In  the  foregoing 
case,  this  action  cannot  be  maintained,  and 
the  judgment  Is  ttierefore  revived,  with  di- 
rections to  tbe  trial  oonrt  to  sustain  the  gen- 
eral demurrer  to  the  complaint 

We  omcur:  CHIFMAN,  P.  J;  BUBr 
NETT,  J. 


BOYD  V.  MODEL  GBOGEBT  00. 
(Ohr.  1440.) 

(District  Court  of  Appeal,  Second  Diotrict.  Oal- 
ifomia.   March  2,  1914.) 

1.  LAnOLOBD  AND  TSITART  ({  22*)--CoNTBAOT 
FOB  lAASa— CONBTBUCXION. 

The  proviaioii  of  a  written  contract,  where- 
by, in  conaideratloD  of  defendant  agreeing  to 
take  a  lease,  plaintiff  agreed  to  build  an  addi- 
tion to  a  stable,  that  the  arrangMuent  of  "stalla, 
doors,  driveways,  aiid  wixtdows"  should  be,  as 
per  Terbal  agreement,  to  suit  defendant,  can- 
not be  construed  to  apply  to  a  feedway  over 
tbe  BtailB. 

[Ed.  Mote.— For  other  cases,  see  Landlord  and 
Tenaat,  Cent  Dig.  »  55-{>9 ;  Dec.  Dig.  {  22.*] 

2.  Estoppel  (S  93*)— Acts  and  Conduot. 

Plaintiff  bavins,  pnrsuaDt  to  bis  contract 
in  consideration  01  defendant's  agreement  to 
take  a  lease,  to  build  an  addition  to  a  building, 
and  arrange  tbings  to  suit  defendant,  arrang- 
ed them,  in  bis  coDstraction,  as  requested  by 
defendant,  defendant  la  estopped  to  thereaftw 
denuud  a  change  therein. 

ISd.  Note^Fer  othei  casea  see  I^ppel, 
Cent  Dig.  «  2e4-27B;  DecTDlg.  |  93.*] 

sl  Lahdubd  and  TavAHt  a  22*)— CoNTaAcr 
roB  Lease— Substantial  Pebfobuance. 
Omsidering  the  extent  of  the  work,  plain- 
tiff BUbstantiallv  complied  with  his  contract,  in 
consideration  ot  defendant's  agreement  to  take 
a  lease,  to  build  a  two-story  brick  addition, 
35x60  feet,  to  a  stable,  things  to  be  arranged 
to  suit  defendant,  though  he  refused,  after  the 
woric  was  done,  to  make  a  change,  which  would 
cost  only  $25,  in  the  feedway  over  the  stalls. 

[Eid.  Note^For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H         ;  Dec  Dig.  g  22  «J 

Appeal  from  Superior  Court  Loa  Angeles 
County ;  Orant  Jackson,  Judge  pro  tem. 

Action  by  O.  T.  Boyd  against  tbe  Modd 
Giooay  <:<ompany.  From  an  adverse  Judg- 
ment and  OTder,  defendant  appeals.  Affirmed. 


George  P.  Gary  and  Edward  B.  UUlken, 
both  of  Pasadena  (Bennett  ft  Gary,  of  Pasa- 
dena, of  counsel),  tot  aivdlant  II.  B.  But- 
ler, of  Pasadoia,  for  req;>ondent 

SHAW,  J.  Action  to  recover  damages  al- 
leged to  have  been  sustained  by  reason  of 
defendant's  failure  to  execute  a  lease  of  real 
property  in  accordance  with  its  contract  In 
writing  80  to  do.  Judgment  went  for  plain< 
tiff,  from  which,  and  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeals. 

[1  ]  PlalntUr  was  the  owner  of  an  old  builds 
Ing  which  theretofore  had  been  used  as  a 
livery  stable.  As  a  result  of  negotiations 
between  plaintiff  and  defendant  a  written 
contract  was  made  whereby,  in  considera- 
tion of  defendant  agreeing  to  lease  the  same 
for  a  term  of  five  years,  plaintiff  agreed  to 
"build  a  two-story  brick  building,  thlrty-flve 
by  sixty  feet,  addition  to  the  (old)  building 
now  located  on  the  southeast  comer  of  West 
Oreen  and  South  Delacy  streets,  in  the  city 
of  Pasadena,  state  of  California ;  each  story 
to  be  eight  feet  In  the  clear  on  each  floor; 
the  arrangement  of  stalls,  doors,  driveways 
and  windows  as  per  verbal  agreement  to  suit 
said  Model  Grocery  Co.,  •  «  ♦  aaid  build- 
ing to  be  completed  by  July  1st  1910."  Plans 
and  specifications  for  the  new  building  were 
drawn  and  approved  by  def^dant  and  the 
work  of  constructing  the  same  completed  in 
full  accordance  therewith.  While  the  agree- 
ment by  Its  terms  refers  solely  and  alone  to 
the  new  building  to  be  constructed,  and 
makes  no  reference  to  the  old  building  or 
any  changes  therein,  plaintiff  neverthelesti 
alleges  that  the  verbal  agreement  mentioned 
therein  was  understood  to  apply  and  refer 
to  the  arrangement  of  the  stalls,  driveways 
and  windows  In  tbe  old  building,  under 
which  verbal  agreement  It  is  alleged  plain- 
tiff was  to  remove  the  24  existing  stalls,  ce- 
ment the  floor  occupied  by  them,  locate  the 
stalls  and  driveways  on  said  floor  space 
where  defendant  designated,  and  cut  doors 
through  where  defendant  indicated.  There  is 
no  ambiguity  or  uncertainty  in  tbe  written 
contract  Except  for  the  allegation  of  tbe 
complaint,  the  verbal  agreement  could  not 
be  construed  as  referring  to  the  arrangement 
of  stalls,  doors,  driveways,  and  windows  In 
the  old  building.  By  its  answer  defendant 
alleged  that  the  verbal  agreement  referred  to 
In  said  written  contract  was  not  restricted  as 
therein  specified,  but  that  It  had  reference 
to  the  making  of  sudi  alterations  In  the  old 
buildlug  In  a  manner  and  to  such  extent  as 
would  render  It  suitable  as  a  bam  and  stable 
for  the  use  of  defendant;  and  that  such 
verbal  agreement  was  Intended  to  and  did 
cover,  not  only  the  arrangement  of  stalL;, 
doors,  driveways,  and  windows  therein  (all 
of  which  appear  to  have  been  constructed  In 
a  manner  satisfactory  to  defendant),  but  also 
included  and  covered  the  rearrangement  and 
construction  of  the  feedway  over  the  stalls 


*ror  otber  cssss  sse  ssms  topic  and  section  NUMBBR  In  J>ec.  Dts-  *  Am.  Dig.  Ker-No.  Series  *  Rep*r  Indexai 


Digitized  by 


Google 


310 


140  PAOnnO  BBPOBTBB 


in  the  old  bntldliiff,  the  netfbeet  of  plaintMf 
to  mabe  fartbw  changes  In  which  constltDteB 
the  sole  jpronnd  npon  wMch  defendant  now 
Josttfles  Its  refnsal  to  ucecnte  tb»  lease.  The 
contract  Is  clear  and  explicit  and  entirely 
free  from  andi  ambiguity  as  to  can  for  an 
application  of  the  rules  of  Interpretation. 
Gtmcedlng  plalnUfl  was  required  to  constract 
the  doors,  dilTeways,  stalls,  and  windows  In 
the  old  bunding  to  suit  defendant,  the  agree- 
ment, since  it  is  restricted  to  snch  Items 
alone,  cannot  be  construed  to  apply  to  the 
feedway  over  Oie  stalls,  or  to  other  <diangea 
not  specified. 

[2,  S]  The  court  found  that:  "It  Is  untrue 
that  the  verbal  agreement  referred  to  In  said 
written  contract  was  that  the  bulldii^  of  the 
addition  therein  mentioned  and  the  altera- 
tions In  the  old  building  should  be  made 
so  that  said  buildings,  when  completed,  might 
be  suitable  for  the  defendant  for  Its  bam 
and  stables."  And,  notwithstanding  this  find- 
ing, which,  if  supported  by  the  evidence,  is 
fatal  to  defendant's  contention,  It  also  found 
"that  It  Is  true  that  *  •  «  the  runway 
from  the  new  to  the  old  building  was  made 
as  ordered  and  directed  by  defendant  and 
with  defendant's  assent  and  approval  and 
according  to  said  j>lans  and  spedflcatlons  and 
said  verbal  agreement^';  and  further  tbat 
during  all  of  said  times  defendant  had  an 
inspector  present  on  Its  behalf  to  pass  upon 
the  work  from  time  to  time  as  it  proceeded. 
An  examination  of  the  record  shows  that, 
DotwlthstandlDg  the  fact  that  the  contract 
was  free  from  ambiguity,  the  court  permitted 
testimony  tending  to  show  that  prior  to  its 
making  the  parties  bad  discussed  the  pro- 
posed contract  for  a  month  or  more;  that 
defendant  bad  caused  to  be  prepared  a  rough 
pencil  sketch  from  which  the  plan  and  spec- 
ificattons  of  the  new  building  were  made; 
that  plalntilT,  at  the  request  of  defendant, 
did  in  fact  voluntarily  change  and  recon- 
struct the  feedway  In  controversy  In  accord- 
ance with  the  request  and  suggestions  of  de- 
fendant, whose  president  and  stable  foreman 
were  present  and  inspected  the  work  on  nu- 
merous occasions,  and  did  not  object  to  the 
same;  that  nevertheless  it  was  unsatisfac- 
tory to  defendant,  and  it  demanded,  as  a  con- 
diticm  of  entering  Into  the  lease,  that  the 
feedway  be  changed  and  reconstructed  In 
u  difTerent  manner;  and  that  ptalntlft  refus- 
ed to  comply  with  such  demand.  In  our 
opinion  the  evidence  is  ample  to  support  the 
findings  made  by  the  court.  Appellant  does 
not  claim  that  the  old  building  was  the  sub- 
ject of  a  verbal  contract,  but  Insists  that  the 
written  contract,  though  silent  thereon.  In- 
cluded the  construction  of  the  feedway,  when, 
according  to  its  terms.  It  is  restricted  to  the 
four  subjects  therein  spedfled,  all  of  which 
were  constructed  In  a  manner  satisfactory  to 
defendant.  The  record  discloses  no  evidence, 
either  circumstantial  or  otherwise,  which 
woQld  have  Justified  the  court  in  finding  that 


by  the  terms  of  the  written  eontraet  plaintiff 
agreed  to  make  any  (dianges  in  the  feedway. 
Aasuming,  however,  that  It  did,  the  testlnaony 
of  plalntur  la  to  the  effect  tbat  ha,  as  re* 
quested  by  defendant,  changed  and  reeoo- 
structed  It  as  directed.  This  being  true,  de- 
fendant was  estopped  from  demanding  fur- 
ther changes.  Moreover,  consldeilng  the  ex- 
tent of  the  work  in  constructing  the  building 
and  the  dalm  of  appeHant,  baaed  on  the  evl- 
denoe,  that  the  dumge  which  it  inaiata  upon 
coold  have  bem  made  at  an  expense  of  925, 
it  eoDstltiited  a  substantial  compliance  with 
0w  omtnct  even  as  Int^ineted  by  defend^ 
ant. 

Tb»  Jodgmmt  and  order  are  affirmed. 
We  concur:  GONRET,  P.  J.;  JAUES,  J. 


BAKER  V.  BRYANT.    (Olv.  147a) 

(District  Court  ot  Appeal,  Second  District,  Cal- 
ifornia. Feb.  25. 1914.  ReheariuK  Denied 
by  Supreme  Ooort  April  20, 1814.) 

1.  CoNsrrnjTioHAL   Law    (8S  2<»,  296*)— 

STATDTBS     ({  84*)— GXHKRAI,    OB  SPECIAL 

Laws— PBB80NAI.  Pbopibtt  BaoKxas— Ih- 

TXBB8T  Chasoes— Special  FBzvzzxau— Dub 

Pbocbbs  of  Law. 

St  1909,  p.  969,  as  amended  by  St  1911, 
p.  978,  providing  tbat  every  person  engaged  in 
the  basiiMss  of  loaning  money  upon  secuntr  of 
diattel  mortgages,  bills  of  sale,  assignmeDU  of 
wages,  etc,  is  a  personal  property  broker,  and 
limiting  the  interest  to  be  charged  by  mcb  per- 
son to  2  per  cent  per  mootb,  but  not  regu- 
lating the  mterest  charged  by  those  who  make 
such  loans  Dceaslonally,  or  those  who  loaa  mon- 
ey on  pledge,  or  wtthout  secarity,  or  upon  real 
estate  mortgages,  etc.,  does  not  violate  Const, 
art  1,  }  11,  reqmriDg  all  laws  of  a  general  na- 
ture to  have  uniform  operation,  Gonat.  art.  1,  { 
21,  prohibiting  grants  to  certatai  classes  of  citi- 
zens of  special  privil^es  and  immunities  which 
are  not  upon  the  same  terms  granted  to  other 
citliecs,  or  Const  U.  S.  amend.  14,  |  1,  pn^iib- 
fting  the  abridgment  of  privileges  and  Immuni- 
ties of  eitixens,  and  deprivtog  persons  of  prop- 
erty without  due  process  law. 

[Ed.  Note.— IV>r  other  cases,  see  Constitution- 
al Law,  Cent.  Di«.  |l  591-624,  826-838.  840- 
846;  Dec.  Dig.  if  205.  296;*  Statutes,  Cent 
Dig.  »  9S ;  Dec  Dig.  i  84.*] 

2.  Usury  (|  6*)- Statutes— CoinrraucTiON. 

Ijaws  enacted  to  guard  against  unreason- 
able rates  of  Interest  should  be  favorably  regard- 
ed by  the  ooorts  as  th^  always  have  beoi  at 
common  law. 

r£d.  Note.r-"Fw  othw  casen^  see  Usury,  Cent 
Dig.  1 17;  D«!.Dig.  !&*] 

8.  UsusT  (S  5*)— Requlation— Statutes. 

Whenever  there  comes  into  existence  a 
class  of  business,  even  tbough  included  within  a 
more  general  class,  where  It  is  habitual  for  those 
engaged  therein  to  charge  excessive  interest  and 
take  particular  kinds  of  security  therefor,  the 
Legislature  can  take  cognizance  of  sucb  busi- 
ness as  a  distinct  occupation  subject  to  regula- 
tion peculiar  to  snrii  business,  in  order  to  cor- 
rect the  wrongs  connected  therewith. 

[Bid.  Note.— For  other  cases,  see  Usury.  Dec. 
Dtg.  I  5.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Gavin  W.  Crnlg,  Judge. 
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Aetkn  b7  Frank  E.  Batter  against  John 
Biyant  Jndgmat  for  ^intflt  and  defend- 
ant Appeala.  Beversed. 

B.  W.  dapp,  of  Los  Angeles,  tor  appellant 
Charles  8.  Bnmell  and  Haas  ft  Dnnnlsan,  all 
of  Los  Angeles,  for  respondent 

CONBBT,  P.  4.  In  this  action  the  plaintiff 
seeks  to  foreclose  a  chattel  mortgage  given  to 
secure  a  note  for  the  sum  of  $350  loaned  hy 
the  plaintiff,  a  broker,  to  the  d^ndant 
Judgment  on  the  pleadings  was  entered  as 
prayed  for  bj  the  plalntUT,  and  ttie  d«tend- 
aot  api>eals  therefrom. 

Hie  note  proTides  that  def^dant  shall  repay 
said  sum  of  tSOO  in  installments  of  4S0  each 
month ;  also  pay  Interest  "at  the  rate  of  three 
per  cent  per  month  from  date  until  paid,  In- 
terest payable  monthly,  and,  if  not  so  paid, 
to  be  oompoonded  monthly  from  date  due, 
and  bear  the  same  rate  of  Interest  as  the 
luindpal.'*  There  are  varioos  other  stringent 
terms  of  note  and  mortgage  which  we  need 
DOtr^MathMe. 

[1]  ^nie  anpdlant  lOalma  ttiat,  since  the 
note  proTides  Cor  Interert  at  a  rate  greatw 
tban  2  per  cent  per  month,  the  transaction  Is 
one  forbiddai  by  the  statute  relating  to  per- 
Kmal  property  brokers.  8tat&  1800,  p.  980, 
as  amended  in  lOU  (Stata.  lOU,  p.  078).  Be- 
Vondent  admits  that  tlie  transaction  was  In- 
ralld  if  the  ahove-mttitioned  statnte  Is  con- 
stttntlonaL  He  oontands,  however,  that  said 
statute  to  vnccHntltntlonal  and  void:  (1)  Ba- 
eanse  It  eonflietB  with  the  reqnireinent  that 
all  laws  of  a  general  nature  shall  have  a  unl- 
ftom  operation  (Const  of  Cal.  art  1,  i  11); 

because  it  grants  to  some  clasaes  of  dtl- 
sens  special  prlvllegee  and  bnmnnltles  which 
upon  the  same  tentm  are  not  granted  to  other 
dtteens  (Const  of  Gal.  art  1,  I  21);  (8)  be- 
cause it  c4»fllctB  with  tlie  pnndabais  of  the 
CionstftDtlon  of  the  United  States  prohlbltinc 
the  vailDoe  states  from  making  or  enforcing 
laws  abridging  the  privileges  or  immunities 
of  dtisena,  and  depriving  persona  of  proper- 
ty without  due  process  of  law  (U.  S,  Const 
amend.  14,  I  1). 

nie  portions  of  the  statute  here  called  in 
question  are  aa  fbUows: 

"Section  1.  That  every  person  or  corpora- 
tion engaged  in  the  business  of  loaning  or 
•dvandng  money  or  other  thing  and  taking 
in  whole  or  in  part  as  security  for  such  loan 
or  advance  any  chattel  nrortgage,  bill  of  sale 
or  other  obligation  or  contract  Involving  the 
forfdtnre  of  rl^ts  In  or  to  personal  prop- 
erty, the  use  or  possession  of  whldi  Is  retain- 
ed by  other  than  the  mortgagee  or  lender,  or 
engaged  In  the  business  of  loaning  or  advanc* 
lug  mtmey  or  other  thing,  and  taking  either 
In  whole  or  In  part  as  security  therefor  any 
Ucai  on,  asstgnment  of  or  power  of  attorney 
relative  to  wages,  salary,  earnings,  income 
or  OMnmtoalons,  eOiall  be  held,  and,  for  the 
nssB  and  imrpoBea  ut  this  act,  la  her^y  de- 


;  dared   *  *  *  to  be  a  pers«nal  property 

i  broker. 

"Sec.  2.  Sttdi  personal  inropert?  broker  may 
charge,  recdve  and  collect  a  benefit  or  per- 
centage opcni  mon^  or  other  thing  advanced, 
or  for  the  use  and  f&rbearance  thereof,  of 
two  pw  centum  per  month  where  such  loan  or 
advance  Is  made  upon  security  properly  fall- 
ing within  the  scope  of  business  as  set  forth 
In  section  1  hereof. 

"Se&  8.  No  other  or  further  charges  dtber 
for  recording  Insuring  or  ezamlning  the  se- 
curity or  prc^nrty,  or  for  the  drawing,  exe- 
cuting or  filing  of  papras,  or  for  any  services 
or  upon  any  pretext  whatsoever  beyond  the 
aforesaid  charge  for  interest  or  discount 
shall  be  asked,  charged,  or  in  any  way  receiv- 
ed, where  the  same  would  therein  make  a 
greattt  cha^  for  the  money  or  tiling  ad- 
vanced flian  the  aforesaid  rate  of  two  per 
centum  per  month,  and  where  made,  all  such 
chargee  diall  be  considered  and  be  of  the 
same  ^Bsct  as  so  much  added  Interest;  pro- 
vided, however,  that  with  the  consent  of  the 
borrower  he  may  be  required  to  pay  tbe  fees 
or  diarges  actually  expended  where  the  same 
are  made  necessary  by  law  to  give  fun  l^al 
effect  to  any  InstrumoDt  given  hereunder. 

**Bec.4.  No  contract  of  any  kind  or  nature 
made  any  persenal  property  broker  which 
comes  within  the  scope  of  business  aa  set 
forth  In  eecttou  1  hereof,  or  whtdi  In  any 
way  invfdTCs  any  eeenrltr  gtvoi  to  secure  the 
peABormanoe  of  such  omtract,  ithall  be  valid 
or  ot  any  fore^  vlrtne  ox  effect,  eltho:  at  law 
or  In  equity,  If  fiiere  la  therein  or  thereon 
directly  or  Indlrectiy  diarged,  accepted,  or 
contracted  to  be  received  or  paid,  either  in 
money,  goods,  discount  or  thing  In  action,  or 
in  any  other  way,  a  greater  benefit  rate  of 
discount  or  interest  tb&n  the  rate  of  two 
Ver  centum  pw  month.   *  •   • " 

This  l^^atlon  has  been  preceded  by  other 
acts  whereby  the  L^alatnre  attempted  to 
limit  the  rates  of  interest  and  charges  upon 
loans  on  diattel  mortgage  on  certain  personal 
pnqrarty.  Bee  Stats.  1900,  p.' 422,  approved 
ICarch  20. 1006.  This  last-mentioned  act  was 
the  subject  of  attack  before  the  Supreme 
Court  upon  the  same  grounds  as  those  above 
stated  In  Ex  parte  Sohncke,  148  Cal.  262,  82 
Fac.  966,  2  L.  R.  A.  (N.  8.)  818,  113  Am.  St 
Rep,  236,  7  Ann.  Gas.  47S.  The  act  of  March 
20,  1900,  attempted  to  limit  to  a  rate  of  not 
more  than  1%  per  cent,  per  month  the  In- 
terest to  be  charged  upon  loans  made  upon 
chattel  mortgages  against  certain  specified 
dasses  of  personal  property,  and  prescribed, 
also,  that  certain  Inddental  diarges  should 
not  exceed  96  "where  the  amount  loaned  does 
not  exceed  9S00"  Tbe  Supreme  Court  deter^ 
mined  in  that  case  that  the  discriminations 
and  dassiflcatlons  attempted  In  the  statute 
there  under  review  were  purely  arbitrary, 
and  not  founded  upon  any  natural,  intrinsic, 
w  constitutional  distlndton ;  that  is  to  say, 
upon  any  distinction  bearing  a  relation  to  or 
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fnrolsbtng  nose  for  the  attesipted  daadflca- 
tlon.  The  court  said  that  there  was  no  snb- 
stantlal  reason  why  those  who  lend  money 
In  sums  not  exceeding  ¥300  on  certain  speci- 
fled  kinds  of  personal  pr(v»erty  should  be 
limited  In  their  charges,  and  the  boslness 
they  do  in  that  reapect  made  leas  profitable 
than  It  otherwise  would  be,  while  they  or 
others  who  lend  on  chattel  mortgages  upon 
other  classes  of  personal  property  which  the 
law  permits  to  be  mortgaged,  or  who  lend 
upon  pledges  of  any  kind  of  personal  prop- 
erty, or  who  lend  in  sums  exceeding  $300 
upon  any  kind  of  security,  should  be  allowed 
to  exact  any  rate  of  interest  or  other  <fliarge 
which  they  can  obtain  from  the  borrower. 
"It  is  a  part  of  the  same  kind  of  business, 
and  there  la  no  distinction  between  the  par- 
ticular classes  of  persons  or  things  affected 
by  the  act  and  those  exempted  from  its  pro- 
visions  that  will  Justify  apedal  l^lslatlon. 
It  may  be  that  such  exorbitant  charges 
should  be  absolutely  prohibited ;  but,  if  so, 
the  prohibition  sbould  be  made  general,  and 
should  extend  to  all  who  engage  in  the  busi- 
ness as  lenders  on  the  one  hand,  and  should 
protect  all  who  are  made  the  victims  thereof 
on  the  other  hand,  without  discrimination  in 
favor  of  any.  There  is  a  clear  distinction 
between  this  case  and  the  case  of  Bx  parte 
Llchtenstein,  67  Cal.  359  [7  Pa&  728,  66  Am. 
Rep.  713],  In  which  the  court  held  valid  a 
law  regulating  the  business  of  licensed  pawn- 
brokers. The  business  of  pawnbroklng  te 
one  well  known  to  the  law,  and  constitutes 
of  Itself  a  distinct  class  of  [persons  and  things 
which  may  be  properly  regulated  by  a  law 
applying  to  them  alone,  as  was  clearly  held 
in  the  decision  In  that  case." 

The  act  of  1909,  as  amended  In  1911,  ap- 
plies equally  to  all  classes  of  personal  prop- 
erty and  to  all  loans  r^ardless  of  the 
amount  thereof.  In  these  respects  at  least  it 
is  not  subject  to  the  objections  which  were 
sustained  as  against  the  former  statute.  But 
the  respondent  Insists,  nevertheless,  that  the 
statute  attempts  to  pick  out  certain  money 
lenders,  to  wit,  those  engaged  in  lending  mon- 
ey and  taking  as  security  chattel  mortgagee, 
or  bills  of  sale,  or  assignments  of  salary,  etc., 
and  to  define  such  money  lenders  as  personal 
property  brokers,  and  to  prescribe  for  them 
alone  a  maximum  amount  of  interest  which 
they  may  charge  and  to  impose  upon  them 
alone  the  burden  of  issuing  tickets  to  boi^ 
rowers,  designating  the  nature  of  the  secu- 
rity, etc.  It  Is  pointed  out  that, the  statnte 
by  its  terms  doee  not  include  loans  upon 
pledge,  or  loans  without  security,  or  loans 
upon  the  securltr  of  bank  books,  bank  depos- 
its. Interests  In  estates,  or  contmctB,  or  loans 
secured  by  mortgage  on  real  property.  It 
Is  further  suggested  that  the  act  by  Its  terms 
applies  to  "every  person  or  corporation  m- 
ffoffeAintha  biMfoess  of  loaning  or  advancing 
money,"  ete.»  and  therefore  does  not  Include 
those  wlio  make  occasional  loaafl»  although 


not  engaged  in  tba  buMness  of  maUnc  loans. 

In  its  decision  sustaining  the  law  Bmlttng 
the  interest  daaxgea  of  pawntntduEs,  In  Elx 
parte  Uchenstdn.  07  CaL  3fi0,  7  Pac.  728. 
66  Am.  Bep^  71S,  the  Supreme  Court  said: 
"We  think  the  act  In  question  may  be  sus- 
tained. It  applies  to  all  persons  in  this  state 
engaged  In  the  business  of  licensed  pawn- 
brokers, and  makes  all  persons  engaged  In 
that  baslneas  ameuUe  to  its  pmvlflloiia- 
And,  if  we  look  into  the  reason  of  the  law, 
it  Is  not  without  good  and  valid  reasons  to 
support  it    It  la  well  known  that  pwsona 
fteqnentlng  the  ofl3ces  of  pawnbTOkers  are 
generally  the  reckless  and  needy  and  im- 
provident, who  require  the  protection  of  the 
law.  To  no  other  class  of  money  lenders  do 
the  same  reasons  apply.  Men  drivoi  by  the 
uecessltieB  of  their  situation  resort  to  the 
pawnbroker,  and  pledge  any  and  all  articles 
in  their  possession  in  order  to  raise  money, 
and  they  are  not  particular  about  the  rate 
of  Interest  charged  them.    The  pawnbroker 
also  does  a  business  peculiar  to  himself.  He 
always  requires  a  deposit  as  security  tar  the 
amounts  loaned,  wliit^  are  osually  small,  and 
in  that  respect  at  least  his  is  a  business  not 
carried  on  by  any  other  person  in  the  state." 

The  later  statutes  to  which  we  have  re- 
ferred indicate  that  the  Legislature  has  dla- 
covered  other  varieties  of  money  lending 
busineea,  in  addition  to  that  of  liomeed 
pawnbrokers,  where  advantage  of  the  neces- 
sities of  the  needy  and  improvident  is  Iiablt- 
uelly  taken.  A  man  engaged  In  the  business 
which  the  statute  here  under  review  calls 
"personal  property  broker"  also  "does  a  busi- 
ness peculiar  to  liimiralf."  We  find  no  diffi- 
culty in  observing  that  there  is  a  w^-mark- 
ed  distinction  between  the  txansacting  of  cer- 
tain business  as  a  regular  occupation  and 
an  Isolated  transaction  of  some  item  of  busi- 
ness within  the  ordinary  scope  of  that  oc- 
cupation. LevluBon  v.  Boas,  ISO  Gal.  18S, 
88  Pac  825.  12  Ll  B.  A.  (N.  S.)  57S,  11  Ann. 
Cas.  661.  Likewise  there  is  as  much  dif- 
ference between  the  business  of  a  personal 
property  broker  and  that  of  one  who  lends 
money  upon  real  estate  security  as  there  is 
between  the  latter  business  and  that  of  a 
pawnbroker.  In  Matter  of  Application  of 
Miller,  162  Cal.  687,  124  Pac.  427,  questions 
were  presented  with  reference  to  the  validity 
of  the  act  of  March  22,  1911  (Stats.  1011,  p^ 
437),  forbidding  the  employment  of  women 
In  certain  establishments  for  more  than  eight 
hours  in  one  day,  etc.  Among  other  things, 
it  was  objected  as  against  tliat  statute  that 
it  made  arbitrary  discriminations  between 
persons  and  clasBes  of  persons  sbnllarly  situ* 
ated.  For  Instance,  that  it  limited  the  num- 
ber of  huurs  of  employment  of  women  la  ho- 
tels and  restaurants,  but  did  not  attranpt  to 
apply  such  limitatton  to  work  In  lodging 
houses  and  boarding  houses.  Notwithstand- 
ing tlds  differmoe,  the  validity  oC  the  act 
was  sustained.   After  stating  the  gaaml 


Digitized  by  Google 


ObL) 


ELUlfPKE  T.  MOSXKO 


81$ 


rulea  MBalim  nalfnrmt^  of  laws,  aa  tbose 
rain  an  aataWlajiefl  tSia  deelsioiu,  the 
court  pointed  oat  the  dlfflmnees  which  exist, 
or  nmcmMj  maj  axlat.  between  the  btuv 
dens  and  ooadltlnu  of  anidtarmait  of  wo- 
men In  bot^  aa  contrasted  with  boarding 
bonsea  and  lodging  boueea.  The  court  then 
said:  "It  la  not  mueasonatOe  to  anppaae  that 
those  In  the  ottier  places  wlU  be  anbject  to 
leea  strain  and  tension  than  those  who  serve 
the  more  tranrtent,  varied,  and  Indlsertmlr 
nate  sneeta  of  hotels,  to  whom  they  are  gen- 
erally entire  strangers.  The  Legislature,  in 
Tlew  of  all  the  abore  faets,  may  reasonably 
hare  so  determined.  In  snpport  of  the  law, 
as  already  stated,  the  coarts  are  bound  to 
presume  fliat  It  did  make  this  dedaloo,  and, 
aa  there  are  soxmd  reascms  upon  which  It 
may  rest,  the  deelidon  must  be  accepted  as 
correct  The  conditions  stated  appear  to  be 
a  snffldent  bads  for  the  classlfieatlon  made. 
Tn  such  matters  the  Legislature  cannot  deal 
with  IndlTidnal  cases.  It  can  prorlde  only 
for  classes,  and  Its  decision  as  to  the  line  of 
clpavage  between  classes  in  some  particulars 
the  same  and  In  other  particulars  different 
must  be  upheld  where  it  Is  based  on  any  rea- 
sonable grounds.  We  ere  of  the  opinion, 
therefore,  that  the  law  cannot  be  declared 
Invalid  becanse  of  this  discrlminetion." 

In  like  manner  we  reach  the  conclusion 
that  the  objections  made  by  respondent  to 
the  present  statute  respecting  personal  prop- 
erty brokers  are  without  merit  Since  the 
legislature  has  not  included  In  the  prohibi- 
tions of  this  act  those  persons  who  make 
loans  without  security,  we  may  reasonably 
assume  that  the  Legislature  has  not  found 
any  abuse  in  that  business  requiring  public 
correction,  if  Indeed  it  could  find  such  busi- 
ness in  existence  at  all.  And  since  the  lend- 
ing of  money  upon  the  security  of  real  es- 
tate, or  of  bank  deposits,  or  of  Interests  in 
estates,  or  of  contracts,  has  not  been  Includ- 
ed wlthtD  the  prohibitions  of  this  statute,  we 
may  reasonably  assume  that  the  I^eglslaturo 
has  not  found  that  the  business  pertaining 
to  such  loans  are  usually  accompanied  by 
the  abuses  which  the  Legislature  was  seek- 
ing to  remedy.  The  exclusion  from  this  act 
of  the  business  of  taking  pledges  as  Becu- 
rlty  for  loans  is  accounted  for  by  the  terms 
of  the  laws  already  In  existence  controlling 
the  business  of  pawnbrokers.  Pen.  Code,  S 
.1.18  et  seq. ;  Levlnson  v.  Boas,  150  Cal.  1S5, 
88  Pac.  825,  12  L.  R.  A.  (N.  S.)  575,  H  Ann. 
Caa.  661. 

12,3]  Laws  enacted  to  guard  against  un- 
reasonable rates  of  interest  are  Iaw8  ngiilnst 
oppression,  and  should  be  favorably  regard- 
ed, as  they  always  have  been  favored  by 
the  common  law  of  England.  When  there 
comes  Into  existence  In  a  state  a  class  of 
business  (even  though  it  be  within  a  more 
(general  class)  wherein  It  Is  customary  and 
habitual  for  tbose  conducting  that  business 


to  charge  excesslye  rates  of  interest  and 

take  mortgages  upon  the  personal  goods  or 
assignments  of  title  wages  of  the  borrower  a» 
security  therefor,  the  Legislature  may  take 
cognisance  of  the  £act  that  sudi  business 
is  In  existence  as  a  distinct  occapatl<m,  and 
maj  set  it  apart  as  a  business  subject  ta 
regidatlon  peculiar  to  Itself,  in  order  to 
avoid  the  wrongs  Incidental  to  sutA  business 
when  unregulated.  Such  leglslatkm,  aa  In- 
stanced In  the  present  case,  is  not  arbitrary. 
It  Is  based  upon  differences  which  in  some 
reaaonable  decree,  as  aaid  In  the  Millar  Case, 
"will  account  for  or  Justly  the  peculiar  leg- 
idatton." 

The  contract  in  tUs  case,  being  within  fue 
description  of  business  defined  In  the  statnte, 
and  providing  for  a  rate  of  interest  in  ex- 
cess of  2  per  cent,  per  month,  is  not  "of  any 
force,  Tjrtne,  or  effect,  either  at  law  or  In 
equity";  and  the  plaintiff  has  no  cause  of 
action  thereon. 

The  Judgment  is  reversed. 

We  concur:   JAMES,  3. ;  SHAW,  J. 


KLUMFKB  V.  MOBENO  et  aL   (CHv.  1200.) 

(District  Court  of  Appeal,  Third  District,  Oail- 
fornia.  Feb.  16. 1914.  Rehearing  Denied 
by  Supreme  Court  April  17,  W14.) 

L  JUDOMKNT  (S  743*)— CONd-UBIVENKB. 

Where  in  an  action  between  plaintiff  and 
defendants'  predecessor  in  title  plaintiff  was  ad- 
judged to  have  only  an  interest  as  tenant  in 
common,  that  judgment,  not  having  been  appeal- 
ed from,  is  conclusive  aa  to  plaintiff's  rights  up 
to  the  time  of  its  rendition. 

[£d.  Mote.— For  other  cases,  see  JudxmeDt, 
Cent.  ^-J^  3^  1253, 1276-1277, 1284 ;  Dec. 

2.  EvinENCB  (I  67*)— PUSVMPTXONS— OOHIIK- 
UANCE. 

Where  the  parties  at  one  time  were  tenants 
in  common,  it  will,  nothing  else  t>eing  ^wn,  be 
presumed  uiat  that  relation  has  continued. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Cent  Dig.  IS  87.  88.  103;  Dec.  Dig.  f  67.*] 

3.  Tenanct  in  Couhon  (i  14*)— Ottstkb  — 
What  CoNsrrrnraB. 

A  mere  atatement  by  one  tenant  In  common 
to  the  ajcoDt  of  another  that  he  claimed  the  en- 
tire property  did  not  amount  to  an  ouster,  and- 
furnishes  no  basis  for  the  assertion  of  an  ad- 
verse title,  particularly  where  the  agent  collect- 
ed the  rents  for  the  benefit  of  his  principal. 

[Ed.  Kote.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  30-41 ;  Dec.  Dig.  f  14.*J 

4.  Tenancy  in  Ooichon  (|  20*)— Riohts  or 
Tenant— PuBCHASiNG  or  Tax  Title. 

Where  a  tenant  in  common  in  possessiun 
neglected  to  pay  taxes,  be  cannot  allow  the  prop- 
erty to  be  fortdted  to  the  state,  and  then  after 
redemption  assert  his  tax  title  against  bis  co- 
tenants. 

[Ed.  Xote.— For  other  caseB,  see  Tenancy  in 
Common,  Cent.  Dig.  §8  fiO,  61;  Dec.  Dig.  8 
20.*] 

B.  Tenawcy  in  Common  (8  15*)— Adverse  Pos- 
session—Svidbnoe—Sv  fficibnot. 

In  a  suit  to  quiet  title,  where  plaintiff  set 

up  an  adverse  title  against  his  cotenants,  evi- 


*Foroth«r 
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dence  held  Imnfficieat  to  ifaow  any  advern 
holding. 

L£d.  Note.— For  other  cases,  see  Tenaacj  in 
Common,  Gent  Dig.  H  42-^;  Dec  Dig.  | 
16.*1 

6w  Judgment  (H  489,  601*)— Coxxatbbax.  Ax- 

TAOK— Bight  to  Attack. 

A  judgment  foreclosing  a  mortgage  cannot 
be  collaterally  attacked  for  mere  error  or  ir- 
regularity, but  only  on  the  ground  of  want  of 
Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  924.  925.  OllTDec.  Dig.  H  489, 
601.*] 

7.  MoBTOAGu  (1  688*)-<2uiEnna  Ttxu  ({ 
14*)— Void  Fobbox<osubs— Bight  to  Quiet 
Tnxx. 

Where  foreclosure  proceedings  are  void,  the 
Itg&l  title  remains  subject  to  the  lien  of  the 
mortgage,  the  purchaser  at  foreclosure  being 
considered  an  assignee  and  the  mortgagor  can- 
not quiet  hia  title  against  the  assignee  or  mort- 
gagee without  paying  or  offering  to  pay  the 
mortgage  debt  uoo^  it  be  barred  by  lunita- 
tions. 

[Ed.  Note. — For  other  cases,  see  Mortgagee 
Cent  Dig.  U  1470,  1625,  1659:  Dec.  Dig.  S 
638:*  Quletuig  Title,  Cent  Dig.  f  40;  Dec.  Dig. 
I  14.*] 

8.  Tenancy  in  Gohuon  (|  19*)  —  Bights  or 

Tenant. 

One  teuant  in  common  cannot  assert  the 
nnlli^  a  judgment  foreclosing  a  mortgage  up- 
on the  interest  of  his  co tenant,  and  aak  that  his 
title  to  the  entire  tract  be  quieted  upon  pay- 
ment of  the  incumbrance. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  S|  56-59;  Dec.  Dig.  i  10.*] 

9.  Appeal  akd  Ebbob  (}  1042*)— Bxvixw  — 
Hakmuesb  Ebbob. 

The  improper  striking  of  allegatioiw  from 
the  complaint  is  harmless,  where  all  evidence 
which  would  have  been  admissible  under  those 
auctions  was  admitted  without  even  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4110-4114;  Dec  Dig.  { 
1042.*] 

Ap[>eal  from  Superior  Court,  San  Mateo 
Count?;  Geo.  H.  Buck,  Judge. 

Action  by  John  6.  Klompke  against  Fran- 
ciB  J.  Moreno  and  others  and  Barclay  Hen- 
ley. From  a  judgment  for  tbe  last-named  de- 
fendant, plaintiff  appeals.  Afflrmed. 

See,  also,  140  Pac.  289. 

R.  H.  Countryman,  of  San  Francisco,  for 
appelant  Banday  HcBley  and  Frank  S. 
Brlttain,  both  of  San  Fiandsoo,  for  reqwnd- 
ent. 

BURNETT,  J.  The  acttOD  was  bronght  to 
quiet  title  to  a  tract  of  land  In  San  Mateo 
county,  and,  at  the  trial,  on  motion  of  plain- 
tiff, was  dismissed  bb  to  all  tbe  defendants 
except  Barclay  Henley  who,  in  accordance 
with  bis  claim,  was  found  by  the  court  to  be 
the  owner  of  an  undivided  one-third  of  the 
property. 

The  principles  of  law  applied  by  tbe  trial 
court  and  upon  which  respondent  relies  are, 
as  substantially  stated  by  him,  tbe  following: 
First  The  plaintiff  must  rely  exclusively  on 
the  strength  of  his  own  title  and  not  on  the 
weakness  of  that  of  his  Adversary.  Or,  as  is 
stated  In  Schroder  v.  Aden,  etc.,  Co.,  144  Cal. 


628,  78  Pac.  20:  "Tfala  U  In  the  natme  of  a 
suit  to  quiet,  title,  and  In  such  a  case  tbe 
plaintUf  must  obtain  judgment  on  tbe  streufftb 
of  bis  own  title,  and  if  it  be  shown  he  bas 
no  title,  It  becomes  immaterial  to  Inquire  in- 
to defendant's  rlghbi"  Becwnd.  Each  part? 
Is  an  actor  In  tbe  suit,  a  cross-complaint  be- 
ing unnecessary,  and  a  decree  qaletlng  bis  ti- 
tle la  awarded  to  the  one  establlsblng  his 
case.  Wilson  t.  Madison.  S5  Cal.  6;  MUl«r 
T.  Luco.  80  Gal.  267,  22  Pac.  19&  Third.  Tbe 
status  of  cotenancy,  like  other  condiUons,  is 
subject  to  the  presumption  that  it  continues 
as  long  as  is  usual  with  things  of  that  na- 
ture. Code  dv.  Proc,  S  1063,  subd.  32;  Ho- 
hensheU  t.  So.  BlTeraide,  etc.,  Co.,  128  Cat 
627.  61  Pac.  371.  Fourth.  The  possession  of 
one  cotenant  Is  presumed  to  be  the  possession 
of  all,  and  this  presumption  can  be  overcome 
only  by  showing  that  the  hostile  Intent  of 
one  is  clearly  manifested  and  Is  brought 
home  to  all.  The  presumption  is  not  over- 
come by  a  showing  merely  that  one  tenant 
has  failed  to  recognize  the  rights  of  his  co- 
tenant  To  acoompUsh  this  result  the  pos- 
session of  the  tenant  must  be  with  the  intent 
to  bold  adversely,  and  it  mnst  appear  that 
such  intent  bas  been  'Indicated  by  acts  cal- 
culated to  exclude  the  complainants  from  all 
participation  as  tenants  in  common."  Col- 
man  v.  Clements,  23  Cal.  245;  Hoppev.Foun- 
Uin,  104  Cal.  94,  37  Pac.  894;  Brown  v.  Mc- 
Kay. 126  Cal.  291,  67  Pac.  lOOL  Fifth.  Since 
it  Is  the  duty  of  a  cotenant  to  pay  the  taxes, 
he  cannot  strengthen  his  title  by  permitting 
them  to  become  delinquent,  nor  by  paying 
them  until  open  hostility  is  manifested.  Em- 
erlc  V.  Alvarado,  90  Cal.  444,  27  Pac  366. 
Sixth.  A  deed  In  foreclosure  Is  prima  facie 
evidence  of  title  and  possession.  Nathan  v. 
Dierssen,  146  CaL  63,  79  Pac.  739.  Seventh. 
A  void  foreclosure  of  a  mortgage  does  not  re- 
lieve the  property  of  tbe  lien  of  the  mort- 
gage, and  a  decree  will  not  be  made  qaletlng 
the  title  as  against  the  Hen.  Bums  v.  Hiatt, 
149  Cal.  617,  87  Pac.  196,  17  Am.  St  Rep. 
167.  Eighth.  A  mortgage  carries  the  after- 
acqtilred  title  of  the  mortgagor,  and  one 
claiming  under  the  mortgagor  cannot  have 
bis  title  quieted  in  equity  vritbout  paying  the 
mortg^  debt;  in  other  words,  he  who  se^  ^ 
equity  most  do  eqtdty.  Bums  t.  Hlatt;  su- 
pra. 

As  to  plaintiff's  title,  Qie  dalm  Is,  first,  by 
the  record,  and.  second,  by  prescription.  Of 
these,  in  their  order,  bri^  oondderatlon  will 
be  given. 

In  1883  plaintiff  received  a  deed  from 
Francisco  Moreno  purporting  to  convey  the 
entire  title  to  plaintiff.  On  December  8, 1908, 
be  received  from  the  state  controller  a  cer- 
tificate of  redemption  of  said  real  estate  pur^ 
chased  by  the  state  for  delinquent  taxes  for 
the  years  1903, 1904, 1905, 1906,  and  1907.  The 
property  was  sold  In  1890  to  one  William 
Rollins  by  the  tax  collector  of  San  Mateo 
county  for  delinquent  taxes  for  the  year  1889 
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sDd  the  G«tlfloRte-of  MOe  was  ualciMd  hf 
BoUlnBi  on  J.i«U  28k  1800^  to  pUdntlfl.  Slm- 
Oar  proceedinga.  took  place  In  18SL  on  ac- 
ooant  oC  tbe  drilBgnency  of  the  taxes  tor 


{f]  Tbe  ftw^oliig  Dutttea  appaer  In  the 
ertdenoe  offered  by  plaintiff,  and  were  Bofll- 
dmt,  no  doiUi^  to  make  cot  a  prima  fkcia 
tan  In  bi«  fiivor,  bet  sock  offset  was  ctnii- 
^et^  ra^Ufled  1^  what  foUowa.  One  Jose 
VSgatH  Moreno,  wbo  was  tiien  tba  owner  of 
tbe  land  In  controveray,  oonveyed  It  to  tms- 
tees  to  lioid  In  trast  for  his  daoghter,  Boaa 
Ann  Uorant^  till  ahe  waa  21  years  old,  and 
In  tbe  event  of  her  death,  to  convey  the  aame 
to  WUUam  CL  Moreno  and  Franelaco  Moreno^ 
b«  brothers.  Subsequently  Bosa  Ann  More, 
no  died,  and  L.  O.  Morfard  waa  appointed 
her  administrator.  Thereafter  the  said  Joee 
HIgnel  Mwano  died  and  (aiatlea  N.  Vox  was 
appointed  the  executor  of  his  last  wUI  and 
testament  On  April  13,  1887,  an  action  waa 
bnni^t  In  the  snpcolor  conxt  of  San  Mateo 
coontr  1^  8.  O.  Mortord,  admlnlsttator  as 
aforesaid,  against  Cbarlea  N.  Fox,  as  execn- 
tor  of  said  last  will  and  testament  (tf  Joae 
Ugnel  Moreno,  William  0.  Moretto,  Francis- 
co Uoreno,  certain  other  peieona,  and  John 
O.  Elnmpke,  the  idaintUt  hemln,  to  deter? 
oOne  tbe  title  to  the  propeiiy  her^  and  the 
Tarlona  conflicting  claims  thereta  Among 
otbera,  Bfr.  gininpit^  answered,  on  Majr  19, 
1887,  and  he  set  VP  the  same  deed  on  which 
be  tdles  in  this  suit  and  whltdi  he  recelTed 
while  proceedings  were  pending  In  tbe  estate 
of  the  said  Boaa  Ann  Moreno,  deceased. 
Among  the  findings  o£  the  court  were  that 
tbe  tax  deeds  npon  whldi  Klmnpke  then  re- 
Ued  were  void,  and  that  "WUUam  Q-  Moreno, 
J.  O.  Khimpfee  (as  grantee  of  said  Vrandsco) 
and  tbe  estate  of  Bosa  Ann  Morwo^  deceas- 
ed, are  ea<di  entitled  to  an  undivided  ono' 
tbird  of  the  premises  in  diwnte  and  here- 
inbefore described  u  tenants  In  common." 
These  findings  were  signed  and  filed  on  March 
12, 1802.  Tbe  decree  following  the  findings 
was  rigned  Angost  31, 1808,  but  was  filed  Oc- 
tdier  4,  1902,  "nunc  pro  tunc  as  of  dato  Ao- 
lost  81,  1808."  There  was  no  appeal  from 
aid  Judgment  and  It  became  flnaL 

The  effect  of  that  Judgment  was  to  estop 
Kltuopke  and  any  one  wbo  might  claim  un- 
der him  from  asswtlng  tUle^  by  reason  of 
anything  occurring  anterior  to  said  Judgment, 
to  tbe  two-tbtrds  awarded  to  the  estote  of 
Boia  Ann  Moreim  and  William  O.  Moraio. 
Rlvenide,  etc,  Oo^  r.  Jensen,  106  GaL  146, 
41PBC.  40. 

[t]  niere  is  nothing  In  tbe  rseord  to  dww 
that  either  the  third  Interest  of  the  said  es- 
tate of  Bosa  Ann  Moroio  or  of  WilUam  C 
Umano  ever  passed  to  plalntUC  It  Is  very 
dnr,  therefore,  that  his  proof  of  record  title 
to  anytblng  except  an  undivided  one-third  in- 
tent wholly  and  absolutely  failed.  If  notb- 
lag  elae  then  appeared,  under  the  presnmp- 
ttoD  as  to  things  continuing,  we  should  con- 
dade  that  at  the  time  of  the  trial  said  par- 


ties were  eotnanta^  each  owning  an  undivid- 
ed one-tbird  Interest  in  said  property. 

But  against  this  there  la  the  remain- 
ing eontentifm  of  title  iffeaexIptlDa.  This 
claim  is  entirely  unsupported  by  the  record. 

This  consideration  Is  dlvlidble  into  the  two 
elemebte:  Slzst,  ttw  open,  nototion^  exelu* 
alva,  and  hostUe  posaessKm;  and,  second,  the 
payment  <tf  the  taxes. 

Appellant  utterly  failed  in  each  respect  to 
make  out  a  soffldent  case.  We  may  conald- 
er  togetb»^  the  dtaraeter  of  tbe  possession 
and  the  Question  of  taxes,  dividing  tbe  time 
Into  two  periods,  inior  and  eabaeauent  to 
the  death  of  Judge  Vox. 

As  to  tiw  first,  the  oi^  evldenee  of  any 
hostUity  to  the  claim  of  his  cotenaato  was 
the  deoia ration  of  appeliant  that  he  dalmed 
the  whole  property,  made  to  Judge  E^hc  while 
the  latter  waa  collecting  the  rente.  There  is 
norevtdeace  that  this  was  bron^  home  to 
any  of  the  other  cotenanta  Tkat  it  did  not 
constitute  an  ouster  reqnirea  no  argument. 
Its  InsnfflfflfflHy  to  satlafy  ttie  eacactton  of  ad- 
vene poascasioD  and  to  overcome  the  pre- 
sumption to  favor  of  Uw  cotenancy  la  aiUte- 
ly  clear. 

As  to  the  paaseBslMi  itsdf,  this  was  had 
by  a  renttf  who.  to  the  absnce  of  a  Aowlng 
to  tlie  contrary,  is  preswued  to  have  b^  un- 
der all  the  cotmanta.  During  this  period. 
Judge  Fox,  the  personal  represntatlve  ot 
the  estote  of  Joae  Miguel  Moreno,  t2ie  said 
Moreno  being  (me  of  the  heirs  of  Bosa  Ann 
Moreno,  paid  tbe  taxes,  presumably  for  all 
the  cotaants. 

TbB  period  snbsBiiuint  to  the  death  of 
Judge  Vox  and  prior  to  the  b^lnnli^  of  tbe 
action  was  not  of  sutUclrat  length  for  tbe 
acquteitton  of  a  tlOe  by  prescription.  Be- 
sides, there  was  lairing  at  least  one  otber 
essential  element,  namely,  Hie  paymmt.  €X 
taxes.  Of  course,  plaintiff  could  dalm  notb- 
ing  from  Us  purchase  of  the  property  at  a 
tax  sale.  Tbe  law  does  not  permit  any  ad- 
vantage to  be  gained  by  audi  procedure.  If 
a  cot^ant  permits  the  property  to  be  sold 
and  buys  it  In,  eltiher  to  p»eon  or  tbioi^ 
the  agency  of  another,  his  pnrehaae  la  can- 
sldeied  a  mode  of  paying  the  tans  for  tbe 
benefit  of  himself  and  bla  cofienants.  Cbrls- 
tr  T.  Fisher,  S8  OaL  260. 

Appellant  testified  to  tbe  toregotng  as  fol- 
lows: "Mr.  Fox  paid  tbe  taxes  untu  he  died, 
and  th&i  it  wait  over  to  the  stote^  and  i 
didn't  pay  them— and  tb«i  afterwards  I  re- 
deemed it" 

[6]  Aa  to  his  claim  of  right,  it  Is  true,  ap- 
pellant did  testify :  "I  have  tor  many  yeara 
prior  to  tbe  c«omencement  of  this  action 
been  chdmlag  to  bold  the  land  to  fee."  But 
It  is  manifest  such  a  generalisation,  in  the 
abaence  of  probative  facts,  can  amount  to 
nothing  to  estoblish  the  hostile  (Aaracter  of 
possession. 

In  this  connection,  it  may  t>e  said  tbat,  up- 
on the  theory  that  plaintiff  waa  acting  to 
good  faith,  U  is  strange  tbat  when  Mr.  Uen- 
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ley  called  to  see  him  about  tiie  inymeDt  of 
the  taxes,  appellant  did  not  assert  lils  own- 
ership of  the  entire  property.  Mr.  Henle; 
teatlHed  that  he  said  to  him :  "We  were  co- 
tenaats  of  that  properly  and  now  that  Judge 
Fox  was  dead,  he  had  beoi  attending  to  tlie 
property  for  both  of  ns,  and  paying  the  taxes, 
that  I  wanted  him  to  pay  his  two-ttOrds  and 
I  would  pay  my  one-third,"  and  that  appel- 
lant's iep\y  was  eTaslve,  that  "he  failed  to 
tevorably  respond  to  my  request,"  but  that 
be  did  not  say  that  Mr.  Henley  had  no  in- 
terest in  the  property.  In  rebuttal,  plaintiff 
denied  some  of  the  statements  of  Mr.  Uenley, 
but  he  did  not  testify  that  at  the  time  of 
tlie  Interview  be  asserted  his  claim  to  the 
entire  property.  PlaintlfC  failed,  th^fore, 
to  establish  any  title  either  by  the  record  or 
by  adverse  possession  to  the  one-third  Inter- 
est claimed  by  respondent  But  the  latter, 
essaying  the  role  of  actor,  established,  to  the 
satisfaction  (tf  the  court,  the  1^1  verity  of 
bis  title  to  said  Interest  As  to  this,  the  con- 
dnsloo  of  the  court  is  Just  as  free  from 
doubt  as  to  the  claim  of  appellant  already 
cmsidered. 

The  basis  of  respondent's  claim  Is  stated 
by  himself  as  follows:  "The  only  persou 
who  could  attack  Hr.  H^ey's  title  In  the 
WUUam  C.  Moreno  one-third  is  WiUlam  O. 
Moreno  himself,  or  some  one  claiming  direct- 
ly under  him.  In  the  suit  of  Morford  v.  Fox 
it  was  adjudged  that  WllUam  O.  Moreno,  un- 
til deed  to  his  mother,  was  a  cotenant,  owu- 
Ing  one-third  Interest  In  the  property.  Wil- 
liam C.  Moreno  mortgaged  to  Barclay  Hen- 
ley, and  Mrs.  Josepba  donzales  (the  moth- 
er), to  whom  William  C.  Moreno  had  there- 
tofore made  a  deed,  shortly  tliereafter  mort- 
gaged the  same  property  to  Mr.  Henley,  re- 
citing the  consideration  .of  ^iOO,  and  stating 
it  was  Intended  as  a  mortgage  to  secure  the 
payment  of  the  note  set  forth  In  the  mort- 
gage from  WUUam  V.  Moreno.  Tbe  judg- 
ment roll  In  the  (Meclosure  suit  of  Henley  v. 
Morford  was  introduced  in  evidence,  fbllow- 
ed  by  the  shwurs  deed,  under  the  foreclo- 
sure decree.  This  evidence  constitutes  a  com- 
pleto  dialn  of  title  showing  the  vesting  of 
tike  finillBm  0.  Moreno  undivided  one-third 
interest  held  In  cotmancy  in  Barclay  Uen- 
ley. As  stated  before,  it  would  be  good  as 
against  the  attadE  of  William  C  Moreno 
himself,  and  as  against  tbe  collateral  attack 
of  Mr.  Klumpke  It  Is  impregnable." 

Plaintiff,  by  reason  of  certain  alleged  Ir^ 
regularities  In  the  proceedings,  does  Indeed 
question  Oie  validity  of  said  Judgment,  but 
conceding  that,  although  he  has  not  connect- 
ed himself  at  all  with  the  said  WUllam  C. 
Moreno  title,  be  Is  In  a  position  to  attack  it, 
it  Is  plain  that  said  Judgment  Is  not-  void, 
imt  at  most  T<^able,  and  be  simply  brings 
himself  wlthbi  flie  doctrine  of  collateral  at- 
tack which  requires  blm  to  overcome  the 
presumption  of  Jurisdiction.  It  is  unneces- 
sary to  notice  his  specific  objections  to  said 
Judgment,  as  we  are  saUslled  the  assault  is 


futile.  The  prlndplce  f oveminc  a  odlateral 
attack  are  stated  In  Slchler  r.  Look,  8&  CaL 
600,  20  Pac  220,  and  SUcfahoff  T.  BHfihhoir, 
107  OaL  42,  40  Pac.  24,  48  Am.  8t  Bap.  110^ 
to  which  it  is  suffldrat  to  refer. 

[7, 1]  But  If  the  Judgment  was  void  and 
the  mortgage  Is  still  unforedosed,  aa  con- 
tended for  by  appellant  he  Is  not  aided  in 
any  way.  Upon  Hils  theory  the  d^t  is  atiU 
unpaid,  and  the  one-third  interest  is  stiU 
subject  to  tbe  lien  of  the  mOTtgage,  and 
while,  strictly  speaking,  respondent  mlsbt 
not  be  entltied  to  a  decree  quieting  his  title. 
It  is  dear  in  any  event  that  aiHwUant  would 
be  required  to  pay  the  debt  In  order  to  de- 
stroy the  lien  of  the  mwtgage  and,  for  rea- 
sons already  appearing,  be  Is  In  no  poaltton 
to  question  the  JndgaiNit  in  favor  oC  re* 
spondent 

It  Is  sUted  in  Bums  v.  Hlatt  that:  "it  is 
clear  that  where,  for  any  reason,  foreclosure 
proceedings  are  void,  the  legal  title  oontlniiee 
subject  to  the  Hen  of  tbe  unpaid  mortgage, 
and  it  appears  to  be  well  settled  that  a  pur- 
diaser  of  Oie  property  at  a  foredosure  sale 
In  sudi  void  proceedings  thereby  becomee  an 
assignee  of  such  mortgage,  and  the  debt 
thereby  secured,  of  which  the  mortgage  is  an 
incident  with  all  the  rights  of  the  original 
mortgagee";  and  It  la  further  stated  that 
one  standing  in  thB  position  of  the  mort- 
gagor cannot  qoiet  Us  title  against  such  a>- 
rignee  or  mortgagee  without  paying  or  offers 
Ing  to  pay  the  debt,  even  though  the  mort- 
gage debt  be  barred  by  tbe  statute  of  Umlta- 
ttona  But  It  Is  true  also  that  appellant  is 
In  no  position  to  avail  himself  even  of  this 
advantage,  since  he  has  shown  no  title  to 
said  one-third  Interest 

[>]  It  Is  conceded  by  rcqptrndent  tliat  oer^ 
tain  matter  was  stricken  from  the  complaint 
by  the  court  on  motion  that  ought  to  bare 
been  left  in.  Respondent  states:  "This  mis- 
take Is  one  that  the  court  and  counsel  on 
both  sides  fell  into  and  ttw  order  striking 
out  portions  cf  the  complaint  referred  to  was 
completely  lost  sight  of  on  the  trial,  so  that 
all  testimony  that  was  offered  or  could  have 
been  admitted  under  the  allegation  sMdEOi 
out  was  admitted ;  In  other  words,  the  case 
was  tried  upon  tbe  theory  that  all  allega- 
tions respecttng  adverse  posifessltm,  payment 
of  taxes,  etc.,  vere  not  stricken  out,  and 
there  is  not  a  scrap  of  testimony  ttiat  could 
have  been  Introduced  under  these  allegations 
that  was  even  objected  Co." 

This  is  not  denied  by  appellant,  and  our 
examination  of  the  transcript  confirms  the 
statement  It  ti  therefore  plain  tliat  ap- 
pellant was  hot  pr^udiced  1^^  the  error. 
Oale  V.  Tnolumae  Water  Company,  14  OaI. 
2S;  l^nan  v.  Walker,  30  Cal.  845,  96  Am. 
Dec.  162;  Cave  v.  Crafts,  6S  Cai.  141. 

It  is  believed  that  there  Is  no  merit  in  the 
appeal,  and  the  Judpnent  and  order  are  af- 
flnned. 

We  concur:  OHIPUAN,  P.  J.;  HART,  J. 
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(Na  11.848.) 

(Saprema  Court  of  Waahington.   April  2d. 
1914.) 

1.  Masteb  and  Seevant  (}  318*)— Injitbies 
TO  Servant— "Independent  Oontbactob," 

An  'independent  contractor"  In  one  who 
cxercisM  an  indepuident  employment  end  rep- 
reients  his  employer  only  as  to  the  results  of 
his  work,  and  not  as  to  the  means  whereby  it  la 
to  be  accomplished,  one  having  power  to  select 
men,  provide  MOiinnent,  and  the  mode  or  man- 
ner of  doing  we  work ;  and  the  operation  of 
the  rule  is  not  qualified  by  reservation  which 
gives  the  employer  the  right  to  supervise  the 
work  to  determine  whether  it  is  being  done  in 
accordance  with  the  contract 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {(  1257.  1258 ;  Dec.  Dig.  { 
318" 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3542,  8543 ;  toL  8,  p.  7686.] 

2.  GviDBNCB  (8  424*)  —  Paboe.  Evidence  — 
Wkitten  Ooht&aot. 

The  rule  which  prohibits  the  introduction 
of  parol  evidence  to  contradict  or  modi^  a  writ- 
ten instrument  does  not  apply  as  against  one 
not  a  party  to  the  contract,  and  so  not  bound 
by  the  terma. 

{Ed.  Mote.'^For  other  cases,  see  Eridence, 
Cent.  Dig.  U  1966-1968;  Dec.  Dig.  S  424.*] 

&  Masteb  and  Skbtant  (|  332*)— IitdbpekD' 

KNT  Con xractob— Question  fob  Coubt  ob 

JUET. 

Where  a  contract  between  an  employer  and 
inotber  for  the  doing  of  certain  work  is  certain 
and  deiBnite,  the  question  whether  the  employ^ 
is  an  independent  contractor  is  for  the  court, 
but  where  the  terms  of  the  contract  are  doubt- 
ful, or  are  rendered  doabtfol  by  the  introduc- 
tion of  parol  evidence,  the  Question  is  generally 
for  the  juty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
tenant.  Cent  Dig.  H  1S74-1277;  Dec.  Dig.  S 
332.*] 

4.  Masteb  and  Sbbtaut  {|  832*)— Injubibs 
TO  Servant  —  INDBFBHDBNT  Contbactob  — 
Conteibutobt  Neougencb. 

In  an  action  for  injuries  to  a  servant  by  the 
alleged  negligence  of  one  engaged  In  sinkhig  a 
mine  shaft,  whether  he  was  a  servant  of  de* 
fend  ant  or  an  independent  contractor,  and 
whether  plaintiff  was  guilt7  of  oontributory  neg- 
ligence, which  was  the  proximate  cause  of  the 
injury,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  iee  Master  and 
Servant.  Gent  Dig.  H  1274-1277;  De&  Dig. 
8  332.«3 

fi.  Affsai.  AlTD  Ebeob  <|  263*)— Ruungs— 
Review— Necessity  of  Ejxceptions. 

An  inatruction,  submitting  a  question  as  to 
the  laws  of  another  state  to  the  jury  on  con- 
Ueting  evidence,  could  not  be  reviewed,  where 
no  exception  was  taken  thezeto  at  the  triaL 
^[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cenf  Dig.  U  1616^iU23,  55^6-1532; 
Dec.  tMg.  {  263.-1 

Departmukt  1.  Aitpeal  from  Siq^rlor 
Coart,  fitfKAaiw  Comity;  Hanrjr  to  Kennan, 
3i)dge; 

AcUon  by  Dick  Watson  against  the  BecOa 
Mining  Company.  Judgment  for  t^alotlfl, 
tod  d^endant  appeals.  Affirmed. 

Wakefield  &  Wltberspoon,  of  Spokane,  for 
appellant  Bobertson  &  MtUer,  of  Spokane, 
«nd  G.  H.  Wbite,  for  respondent 

•Forotber  oasM 


MAIN.  J.  This  action  was  brought  for 
the  purpose  of  recovering  damages  alleged  to 
be  due  to  an  accident  caused  by  negl^ence 
chargeable  to  the  defendant  The  cause  was 
tried  to  the  court  sitting  with  a  Jury.  A 
verdict  was  returned  for  the  plaintiff  in  the 
anm  of  $1,^.  Judgment  was  entered  upon 
the  verdict  The  defendant  has  appealed. 

The  facts  are  substantially  as  follows: 
The  appellant  was  the  owner  of  the  Hecla 
mine  near  Burke.  Idaho,  upon  which  a  shaft 
was  being  sunk.  This  shaft  had  been  ex- 
tended to  the  station  at  the  1,200-foot  level, 
and  it  was  desired  that  it  be  sunk  SOO  feet 
further.  For  the  purpose  of  accomplishing 
this  result  the  appellant,  by  posting  notice  at 
the  mine,  announced  Its  desire  to  receive  bids 
for  the  doing  of  the  work.  In  response  to 
this  notice  one  F.  E,  Bryan  submitted  an 
offer  as  follows: 

"Hecla  Mining  Company.  Wallace,  Idaho. 
July  the  twelfth  Nineteen  Hundred  and 
eleven.  Hecla  Mining  Company,  Wallace, 
Idaho — Dear  Sirs:  I  hereby  agree  to  sink 
your  shaft  a  distance  of  three  hundred  feet 
for  the  sum  of  forty-four  70-100  (W4.70).  dol- 
lars per  foot.  I  am  to  do  all  the  labor- 
drilling,  blasting,  shoveling  and  timbering.  I 
am  to  furnish  all  explosives — powder,  fuse 
and  caps.  I  am  to  take  care  of  the  sinker 
pumEK,  starting,  stopptn?  and  lowering  same, 
packing  when  necessary  and  deUverlog  pump 
on  station  In  exchange  for  another  when  It 
is  necessary  to  send  it  to  the  surface  for 
repairs.  I  am  also  to  do  all  the  pipework 
on  air  line  and  pump  column.  I  am  to  break 
aU  boulders  to  size  for  convenient  loading 
from  waste  pocket  on  station  level.  I  agree 
to  do  all  work  in  a  workmanlike  and  sub- 
stantial manner,  the  same  to  be  Inspected 
and  approved  by  the  foreman.  I  agree  to 
do  the  blasting  throng  electric  wires  and 
to  use  the  piston  air  drills,  which  you  have 
with  which  I  am  acquainted.  I  also  agree 
that  ten  per  cent  of  the  money  earned  may 
be  retained  monthly  by  yon  until  the  con- 
tract is  completed  to  your  satisfaction,  and 
if  I  fall  to  complete  the  contract  to  your 
satisfaction,  this  ten  per  cent,  so  retained 
is  to  be  forfeited  by  me  to  yon  as  liquidated 
damages.  Ton  are  to  furnish  power,  drills, 
drill  parts,  steel,  pump,  pump  parts,  lights 
and  timbers  and  to  deliver  same  on  the  1,200- 
foot  level  and  you  are  to  pay  the  men  on 
my  pay  roll  through  your  office  on  or  l)efore 
the  tenth  day  of  each  month  for  the  work 
done  during  the  preceding  month,  F.  E. 
Bryan. 

"Accepted :  Hecla  Mining  Company.  James 
F.  McCarthy,  Manager." 

By  the  acceptance  of  the  company,  Bry- 
an's letter  became  the  contract  Prior  to 
this  time,  Bryan  had  been  working  for  the 
company  as  shift  boss.  The  respondent  had 
been  working  in  the  same  mine  under  another 
shift  boss.  Work  was  begun  under  the  con- 
tract on  the  22d  day  of  July,  1911. 
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The  nspoDdent  testified  that  he  nerer  talk- 
ed with  Bryan  about  having  the  contract, 
and  that  the  latter  never  directed  the  work 
or  gave  any  orders.  He  also  testified  that  he 
was  directed  by  the  shift  boss  in  the  stope, 
under  whom  he  was  working  at  the  time,  to 
go  Into  the  ^ft  and  work  there.  This 
shift  boss  was  in  the  employ  of  the  appel- 
lant. In  lowering  the  shaft,  four  men  work- 
ed In  eacb  shift,  one  of  whom,  It  was  tes- 
tified, directed  the  work.  On  the  2Sth  day 
of  August,  1911,  the  respondent  was  directed 
by  the  shift  boss  to  grease  what  was  known 
as  the  Blip  joint  In  the  pomp.  This  slip  Joint 
was  a  two-Inch  pipe  within  a  three-Inch  pipe 
about  10  or  12  feet  long,  the  purpose  of 
which  was  to  allow  the  pump  to  be  lowered 
a  distance  represented  by  the  loigth  of  the 
slip  Joint,  without  disconnecting  and  In- 
serting additional  pipe.  The  slip  Joint  had 
been  extended  to  its  full  capacity,  and  It  was 
necessary  to  Insert  an  additional  piece  of 
pipe,  the  two-lncb  pipe  being  pushed  down 
into  the  three-Inch  pipe  in  order  that  It  mi^Eht 
be  subsequently  ext«ided  as  required.  While 
the  respondent  was  In  the  act  of  greasing  tlie 
slip  Joint,  the  shift  boss  had  hold  of  the  top 
end  thereof,  endeavoring  to  cause  It  to  move 
down  Into  the  larger  pipe,  ^e  evidence 
shows  ttiat  It  was  moved  with  dlffioilty,  the 
shift  boss  telling  the  respondent  that  It  had 
stuck.  Immediately  thereafter,  as  the  re- 
spondent's evidence  shows,  the  Joint  was  giv- 
en a  push  by  the  shift  boss  wittioat  warning 
to  the  respondent  and  as  it  went  down,  the 
latter's  fingers  were  caught  in  the  flange,  and 
Injury  sustained  of  which  he  complains. 

The  manager  of  the  appellant  company  tes- 
tified that  the  mine  vras  in  charge  of  a  fore- 
man, and  that  it  was  the  duty  of  the  head 
carpenter  from  time  to  time  to  go  into  the 
mine  for  the  purpose  of  inspecting  the  work 
and  seeing  whether  It  was  being  properly 
done.  During  the  time  the  respondent  was 
woiUng  In  the  shaft  he  was  paid  by  the  eom- 
pa]iy*8  dbei^  the  same  aa  he  had  beat  be* 
fore. 

Three  qoestiona  are  presented  for  determi- 
nation: First,  did  the  relation  of  ind^ndent 
contractor  exist  brtween  Bryan  and  the  ap- 
pellant at  the  time  of  the  injury;  second.  If 
the  relation  of  independent  contractor  did 
not  exist,  then  were  the  respondent  and  the 
shift  boss  fellow  servants  under  the  laws  of 
Idaho ;  and,  third,  was  the  respondent's  neg- 
ligence the  cause  of  his  injury? 

[1]  I.  It  is  first  argued  that  the  relation 
between  Bryan  and  the  appellant  was  that  of 
an  independent  contractor.  The  general  rule 
Is  that  an  Independent  contractor  Is  one  who 
exercises  an  Independent  employment  and 
represents  his  employer  only  as  to  the  re- 
sults of  his  work,  and  not  as  to  the  means 
whereby  it  Is  to  be  accomplished.  An  in- 
dependent contractor  is  one  who  has  the  pow- 
er to  select  men,  provide  equipment,  and  pro- 
vide the  mode  or  manner  of  doing  the  woiic. 
The  operatloD  of  fbla  rule  la  not  qualifled  by 


a  reservation  which  gives  the  emploTer  tha 
right  to  supervise  the  work  for  the  porpose 
of  determining  merely  whether  it  is  being 
done  in  accordance  with  the  contract.  Eng- 
ler  V.  Seattle,  40  Wash.  72,  82  Fac  136;  Lar- 
son V.  American  Bridge  Ck>.,  40  Wash.  224,  82 
Pac  294,  111  Am.  St.  Bep.  904;  Kendall  t. 
Johnson,  51  Wash.  477,  89  Pac  310;  Camp- 
bell V.  Jones,  60  Wash.  266,  UO  Pac;  1083; 
Glover  V.  Blcbardsoa  ft  Hhner  Co.,  64  Wash. 
403,  116  Pac.  861. 

In  the  Larson  Case,  supra,  the  rule  Is  stat- 
ed In  tlila  language:  "The  general  test 
whlcli  determines  the  relation  of  Independent 
contractor  Is  that  he  shall  exercise  an  Inde- 
pendent employment,  and  represent  his  em- 
ploy»  only  as  to  the  results  of  his  woric,  and 
not  as  to  the  means  whereby  It  Is  to  be  ac- 
complished. The  chief  consideration  Is  that 
the  employer  has  no  right  of  control  as  to 
the  mode  of  doing  the  woric;  but  a  reserva- 
tion by  the  employer  of  the  right  to  supervise 
the  work,  for  tlie  purpose  of  morely  deter- 
mining whether  It  is  being  done  in  accord- 
ance with  the  (wntxact,  does  not  affect  the 
Independence  of  the  relation." 

[2]  Notwithstanding  the  fact  that  the  con- 
tract was  in  writing,  tti6  respondent  had  the 
right  to  Introduce  evidence  showing  what  the 
real  relation  of  the  parties  thereto  was.  The 
rule  which  prohibits  the  introduction  of  oral 
evidence  for  the  purpose  of  contradicting  or 
modifying  a  written  InEtniment  does  not  ap- 
ply, because  the  respondent  was  not  a  party 
to  the  agreement,  and  consequently  would 
not  be  bound  by  its  terms. 

In  Kendall  v.  Johnson,  supra,  it  was  said: 
"The  appellant  was  not  a  part?  to  the  con- 
tract between  the  respondent  and  the  finn  of 
Fred  Johnson  ft  Co.,  and  never  assoited  to 
the  provisions  of  that  contract.  In  an  action 
between  blm  and  either  of  the  contracting 
parties  he  is  at  liberty  to  show  the  true  re- 
lations subsisting  l>etween  them,  regardless  of 
the  relationship  widch  they  may  have  assum- 
ed on  paper.  In  other  words,  it  was  clearly 
competept  for  the  appellant  to  show  by  oral 
testimony  tliat  the  relation  of  master  and 
servant  subsisted  between  the  respondent 
and  the  firm  of  Fred  Johnson  ft  Co.,  and  that 
the  respondent  had  the  direction  and  charge 
of  the  blasting  which  resulted  in  his  Injury." 

[3]  If  the  contract  is  certain  and  definite, 
the  question  whether  a  person  operating  un- 
der It  is  an  independent  contractor  is  for  the 
court;  but  where  the  terms  of  .the  contract 
are  douhtful,  or  are  rendered  doubtful  by  the 
introduction  of  oral  testimony,  the  question 
generally  becomes  one  for  the  jury.  Id  Feh- 
renbacber  v.  Oakesdale  Copper  BOalng  Co., 
66  Wash.  134.  117  Pac.  870,  it  vras  said: 
"Where  the  contract  Is  certain,  the  question 
of  whether  a  person  operating  under  it  Is  an 
independent  contractor  or  a  mere  servant  is 
a  question  of  law  for  the  court  But  irtkwe 
the  terms  of  the  contract  are  In  doubt;  the 
relation  ct  the  parttei  is  genwaUy  «  qtusOw 
for  the  Jnry." 
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[4]  rnun  tiM  eontn«t  abora  set  c«t  It  ap- 
Daara  Okat  tbe  aroellant  was  to  farnlah  the 
power,  drills,  drUl  parts,  ateel«  pnmp,  pomp 
parts,  Ugbts,  and  tlmben^  and  to  deliver  the 
same  on  the  1,200-foot  ler^  The  mea  on 
the  pay  roll  ^rer»  to  be  paid  throiigh  Its 
offiofc  It  should  be  noted  ttiat  tin  contract 
nowhere  qpedfles  ttie  dancber  of  the  work 
ottier  than  that  it  shall  be  done  In  a  work- 
manlike and  substantial  manner.  The  man- 
ager teattOed  that  it  was  tbe  doty  of  the 
bead  carpenter  to  go  into  the  mine  fbr  the 
purpose  (tf  determlnlns  ttom  time  to  time 
that  the  work  was  being  property  done.  The 
respondoit  testlfled  that  he  was  not  employed 
bf  Bryan,  but  that  he  was  directed  1^  the 
shift  boas,  under  whom  he  had  been  prerlous- 
ly  worUuK  to  go  to  work  in  the  shaft  It 
woaU.  asem  that  titeae  fitcts  would  at  least 
cause  a  doabt  as  to  whether  the  relation  of 
Independent  ctmtractor  did  or  did  nrt  exist 
and  would  brinr  tbe  case  within  tbe  role 
aunonnced  In  tbe  Fehrenbacher  CasOr  snpra- 
Hie  qneetlon  was  one  for  the  jnry,  and  tbe 
Jnry,  under  proper  Instructions,  baring  deter- 
mined it  adversely  to  tbe  appellant's  conten- 
tion, tbe  verdict  will  not  be  disturbed. 

in  II.  It  Is  conceded  by  both  partlea  that 
their  rlsbta  are  determined  by  the  laws  of 
the  state  et  Idaho.  Daring  the  trial  fba  ap- 
pellant for  the  pnrpose  of  making  proof  of 
the  laws  of  the  state,  offered  the  testimony  of 
a  lawyer  who,  after  answering  the  qualifying 
qoestlonB,  testlfled  Uiat  tmder  the  laws  of  tbe 
state  of  Idaho,  Bryan  and  the  r^pondent 
were  fellow  servants,  and  tbat  tbe  api>ellant 
was  not  liable  under  the  laws  of  that  state 
for  the  Injury  which  the  respondent  bad 
sustained.  The  respondent  in  rebuttal  offer- 
ed tbe  evidence  of  a  lawyer,  who  testlfled  di- 
ametrically to  the  opposite.  The  court  by  In- 
stractlon  submitted  the  question  to  the  Jury. 
To  this  instruction  no  exception  appears  to 
hare  been  taken.  Hence  it  is  not  subject  to 
review. 

in.  Some  coatention  is  made  that  the  re- 
spondent was  guUty  of  contributory  negU- 
geuce  which  was  the  proximate  cause  of  his 
Injury.  This  was  obrlously  a  question  for 
tbe  jury.  The  evidence  falls  short  of  show- 
ing such  negligence  as  a  matter  of  law. 

The  judgment  will  be  affirmed. 


GBOW,  C.  and  SLLIS,  GOSB,  and 
CHADWIGK,  J3^  concur. 


TB0UTlCAMT.FOLHILLetaL  (No,  U,84&) 
(Bupzeme  Court  of_^W|^ngtui.  April  30, 

L  COHTKAOTS  (8  329*)  ~  RioHTs  or  Tbibd 
Pebsor— Gbubstaeb  CoNTBACr— Laches. 
Plaintiff,  whose  huaband,  In  her  name  with- 
out defendants'  knowledge  of  her  Interest,  en< 
tned  into  a  gmhatake  oontract  is  1888,  sued 


^wetfev 


tbereon  in  1911.  SM,  she  was  gnjlty  of  gross 
laches,  defeating  ber  right  to  any  relief. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
OeoL  Dig.  ii  lAU,  1680-0688;  Dec.  DlgTl 
»29.*1  • 

2.  Miifxs  AND  MimaAU  (|  90*)— Obubstakb 

CoHTBAOI^-CONSTKUCniOM— *  'PBOCEBDS.  '* 
In  a  grabstaka  cootract  entered  into  in 
1898,  providing  for  a  division  "of  all  the  pro- 
ceeds derived  from  said  venture,"  that  wages 
earned  should  be  treated  as  proceeds,  and  that 
the  contract  ^onld  continoe  so  long  as  defend- 
ant was  in  Alaska,  the  word  "proceeds"  meant 
net  proceeds,  so  that,  where  tne  net  result  of 
the  venture  was  that  defendant,  in  1903,  finally 
returned  sick  and  penniless,  plaintiff  could  not 

rSCOTBT. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  CenL  Dig.  ||  22^^;  De&  Dig.  1 
99.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5639-A642 ;  voL  8.  pp.  7766,  7766.] 

Department  1.  Appeal  from  Superior 
Oourt,  Jefferson  Gonnty ;  licster  Still,  Judge. 

Action  by  Dora  W.  Troutman  against  Rob- 
ert G.  Polblll  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  AfflrmeS. 

J.  W.  B.  Scott,  of  Port  Townsend,  and  P. 
P.  Carroll  and  John  B.  Carroll,  both  of  Seat- 
tle for  appellant  James  B.  Bmen,  of  Sea^ 
tie,  for  respondents. 

GOSB,  J.  Action  upon  a  contract  for 
an  accounting.  Judgment  for  defendants. 
Plaintiff  appeals. 

[1]  On  the  24tb  day  of  Jamiaxy,  1888,  one 
D.  O.  Troutman,  In  the  name  of  his  wife,  tbe 
plaintiff,  entered  into  a  contract  in  wilting 
with  defendant  R.  O.  Polbill  and  one  A.  VT. 
Jerry,  wherein  be  agreed  to,  and  did,  ad- 
vance to  them  tbe  sum  of  $500  "as  part  grub- 
stake or  outfit"  for  prospecting  and  mining 
in  Alaska  Territory.  It  was  agreed  that  all 
finds  or  locations  made  by  PolbUl  and  Jerry 
should  be  owned  In  equal  parts  by  the  three 
parties  to  tbe  contract  It  was  further 
agreed  that  Polblll  and  Jerry  would  pay  to 
Troutman  one-tblrd  "of  all  the  proceeds  de- 
rlred  from  said  venture ;"  that  wages  earned 
should  be  considered  a  find  and  dlrlded  ac- 
cordingly ;  and  that  the  agreement  should 
continue  "during  tbe  entire  time  and  pe- 
riod" that  Polblll  and  Jerry  "are  in  such 
Klondike  country,  Alaska  Territory,  oi  the 
Northwest  Territory  of  Brttish  America"; 
and  that  tbey  shonld  from  time  to  time,  as 
it  was  practicable,  report  their  "doings  and 
successes"  to  Troutman.  This  action  was 
commenced  in  January,  1911,  13  years  after 
the  date  of  the  execution  of  the  contract 
The  record  shows  that  Jerry  presumably 
lost  his  life  In  Alaska,  probably  in  1898.  He 
and  PoUdll  went  to  Alaska  In  February, 
189&  The  record  also  shows  that  D.  O. 
Troutman  disappeared  in  1899.  Tbe  heira 
of  Jerry,  If  he  has  any,  are  not  parties  to 
tbe  action.  The  respondent  Polhlll  did  not 
know  that  tbe  ai^tellant  advanced  tbe  mon- 
ey or  that  she  had  any  Interest  in  tbe  con- 
tract Tbe  contract  was  made  with  her  hus- 
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band,  D.  O.  Troutman,  who  slsned  her  name 
■and  acknowledged  the  contract  witbont  dis- 
closing that  fact  to  either  Polhlll  or  Jerry. 
So  far  as  appears  from  the  record,  the  re- 
spondent did  not  know  the  appellants  name 
had  beui  slgoed  to  Ute  oonttact  until  the 
-commencement  of  this  action.  The  respond- 
«nt  Polhlll  went  to  Alaska  In  February,  189S. 
He  letamed  In  October,  1899,  bringing  with 
him  $713.02.  He  spent  this  money  for  an 
-oatflt,  and  returned  to  Alaska  in  the  spring 
■of  1900.  He  returned  to  Seattle  In  October, 
1901«  bringing  with  him  $237.22.  He  spent 
this  money,  with  money  of  his  own,  for  ma- 
chinery and  provisions,  and  returned  to  Alas- 
ka the  following  spring,  and  came  out  of 
Alaska  in  the  fall  of  1903.  sick  and  pennl- 
leaa.  The  appellant  contends  that  she  should 
hare  one-half  of  the  money  brought  out  in 
1899  and  1901. 

We  do  not  think  that  she  la  entitled  to 
Any  reUd^.  The  trial  court  concluded,  as  a 
matter  of  law,  that  she  was  guilty  of  "gross 
laches"  in  commencing  her  action.  We  ac- 
qtdesce  In  this  view.  A  reference  to  the 
■dates  will  disclose  that  her  action  was  com- 
menced about  18  years  after  the  contract 
was  made,  and  about  8  years  after  Polhlll 
finally  left  Alaska.  She  admits  that  she  per- 
sonally had  no  transaction  with  Polhiil,  and 
that  he  knew  nothing  about  her  relation  to 
the  contract.  She  made  no  attempt  In  her 
testimony  to  excuse  the  delay  in  asserting 
her  claim ;  nor  did  she  attempt  to  show  that 
she  bad  ever  made  any  claim  upon  Polhlll 
prior  to  the  commencement  of  the  action. 

[21' There  Is  another  reason  why  she  can- 
not recover.  The  contract  provides  for  a 
^vision  "of  alt  the  proceeds  derived  from 
■said  Tentnte,"  and  that  wages  earned  should 
be  treated  as  proceeds.  Viewing  the  con- 
tract as  an  entirety,  the  word  "proceeds" 
means  net  proceeds.  Again,  the  contract  Is 
a  continuing  one,  and  operates  so  long  as 
Polhlll  was  in  the  Alaska  country.  The  net 
result  of  his  prospecting  and  mining  ven- 
tures in  Alaska  Territory  is  that,  in  the  tall 
-of  1903.  be  returned,  as  the  court  fonnd, 
"wltliont  funds,  sick  with  the  scurvy,  and 
greatly  broken  In  health."  We  think  both 
views  are  so  elementary  that  the  citation  of 
sustaining  authority  is  nnnecessary. 

The  Judgment  is  afflrmeO. 

CROW,  a  J.,  and  ELLIS,  MAIN,  and 
CHADWIOE,  JJ.,  concur. 


WAT  T.  LYRIC  THEATER  CO.  et  aL 
(No.  11,618.) 

(Sapreme  Court  of  Wasliington.   April  27. 
1014.) 

1.  Appeal  and  Ebbob  (|  278*)— Pbbsbhtiho 

QOEsnoNS  IN  LOWEB  COUBT— EXCEPTIONS 

to  Findings. 

Where  the  court  made  separate  findings  of 
fact,  each  of  which  bore  a  distinctive  number,  an 


ezcflptioB  at  tiis  foot  of  the  findings  and  ooodo- 
■ioos  of  law  "to  tiM  above  flndloii  of  fact  and 
con<daslons  of  law"  Is  not  sufficient  to  enticit 
the  appellant  to  a  review  of  the  avideoce. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  ItTOOTlOpO,  1^0-1623. 
1826-1630,  1704;  Dec  Dig.  |  2^.«] 

2.  HusBAKn  AND  Win  i$  208*)— CoioromTT 

PBOFBBTT— LlABXUTT  JKIB  DBBTS— FSOIUB- 

80BY  Note. 

Where  notes  were  executed  by  a  theater 
coriwratiou  and  certain  of  its  stockholders  ia 
payment  for  an  antomobile  purchased  by  the  cor- 
poration, to  be  offered  as  a  prise  to  attract  pat- 
rouaze  and  thereby  increase  the  profits,  tie 
purc&ase  being,  therefore,  for  the  benefit  of  tlie 
corporation  and  its  stockboldftrs,  the  notes  were 
a  liability  againat  the  commaotty  property  of 
the  stockholdeta,  In  the  absence  ct  a  ahowtng 
that  the  corporate  stock  was  the  separate  pro[»- 
erty  of  the  stockboldera 

[Ed.  Note.— For  otiier  caseB,  see  Husband  and 
Wife,  Cent  Dig.  fi  0e&-067 ;  Dec  Dig.  f  268.*] 

8.  EvinENCB  (I  468*)^>ABOI,  EVIDKNCK— Ya- 

BTXHO  NoiB— SieNine  as  Cobpobatb  Own- 

CEB. 

Where  a  note  purports  to  be  the  Joint,  or 
joint  and  several,  obligation  of  a  corporation 
and  certain  individuals,  evideoee  ia  not  admis- 
sible to  show  that  the  individual  aignara  signed 
in  their  official  capacity  only. 

[Ed.  Note. — For  other  caseB.  see  EvideDce, 
Cent.  Dig.  9$  1722,  1906-1910,  2109-2114;  Dec 
Dig.  I  459.*} 

4.  HiTSBAND  AND  WOT  <|  268*)— COMinnnTT 
PBOPKBTT— -LlABIL{TT  POB  DEBTS. 

The  test  to  determine  whether  community 
property  is  liable  for  debts  incurred  in  a  trans- 
action is  whether  the  transaction  was  carried 
on  for  the  benefit  of  the  communitr,  not  whether 
It  actually  resulted  in  any  profit  thereto. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  S8  953-067;  Dec  Dig.  {  268.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;   John  B.  Taluyr 

Judge. 

Action  by  Leroy  B.  Way  against  the  Lyric 
Theater  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

John  Sallsbnty,  of  Spokane,  fior  appdlanta 
Tolman  A  BOng,  of  Spokane,  flir  veviMident 

G08B,  J.  This  is  an  action  by  the  plain- 
tiff, as  an  Indorsee,  to  recover  upon  four 
promissory  notes,  each  of  which  is  in  tlie 
following  form,  except  as  to  the  date  of 
maturity,  and  with  the  further  exception  that 
one  of  the  notes  is  drawn  for  $50: 

"Spokane,  Washington,  Sept.  7,  1911- 
"Four  months  after  date  we  promise  to  pay 
to  the  order  of  American  Manufacturing 
Company  $100.00  at  our  place  of  business, 
for  value  received. 

"Lyric  Theater  Company. 

"Bert  Muma. 

"Theodore  Peterson. 

"James  AnderscMi. 

"G.  H.  Mueller." 
The  defendants  other  than  the  Lyric  The- 
ater Company,  a  corporation,  answered  joint* 
ly,  alleging  In  substance:  (a)  That  the 
defendants'  husbands  executed  the  note  as  of- 
ficers and  trustees  of  the  corporation  defend- 
ant, and  for  and  on  Its  behalf,  and  not  otb- 
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erwis^  sBd  Qiat  no  coneMewtlon  moyed  to 
them  personally;  and  (b)  that  the  rewective 
commoDltlce  lecedTed  no  benefit  titm  the 
transaction.  A  Judgment  was  entered 
against  the  defendants'  husbands  personally, 
and  against  the  several  couununlties.  This 
appeal  followed. 

[1]  The  court  made  five  separate  findings 
of  fact,  each  of  which  bears  a  dlstlnctlTe 
number.  At  the  foot  of  the  findings  and  con- 
clusions of  law,  the  appellants  noted  the 
following  exception:  "The  defendants  ex- 
cept to  the  above  findings  of  fact  and  con- 
clusions of  law  by  their  attorney,  •  •  * 
which  exception  Is  allowed."  The  exception, 
under  the  repeated  and  uniform  decisions  of 
this  court,  Is  not  sufficlMt  to  efitltle  the  ftp- 
pellants  to  a  reriew  of  the  evlcjence.  Pease 
V.  Clayton,  62  Wash.  26,  112  Pac.  MS,  and 
cases  there  cited  and  reviewed. 

[2]  Including  other  findings  not  here  es- 
pecially pertinent,  the  court  found:  "(2) 
That  heretofore,  to  wit,  on  the  7th  day  of 
September.  1911,  the  defendants  herein,  be- 
ing indebted  to  the  American  Manufacturing 
Company  In  the  sum  of  $3-^,  as  evidence 
thereof  made,  executed,  and  delivered  to  the 
American  Manufacturing  Company,  in  the 
city  of  Lexington,  Tenn.,  their  three  certain 
promissory  notes  of  even  date,  for  $100  each, 
due  respectively  one,  two,  and  four  montiis 
after  date,  and  at  the  same  time  and  tor  the 
same  consideration  made,  executed,  and  de- 
livered their  one  promissory  note  for  (SO, 
due  three  months  after  date.  *  •  •  (3) 
That  said  notes  were  executed  In  considera- 
tion of  the  sale  and  delivery  by  said  Ameri- 
can Manufacturing  Company  to  said  Lyric 
Theater  Company  (of  which  oompany  the 
said  Bert  Mtuna,  Theodore  Peterson,  James 
Anderson,  and  O.  H.  Mueller  were  at  the 
time  of  the  erocntlon  of  said  notes  stock- 
holders) of  one  automoMle.  That  said  auto- 
mobile was  porcbaaed  for  tlifl  uaa  and  benefit 
of  said  corporation,  and  for  the  nse  and 
benefit  of  the  stockholders  thereof,  and  said 
aoto  was  delivered  to  and  received  by  said 
corporation."  The  findings  support  the  Judg- 
ment 

We  have  held  that  a  note  given  by  a  mar- 
ried man,  who  is  a  stockholder  In  a  corpora- 
Uon,  for  the  benefit  of  the  corporation.  Is 
presumed  to  evidence  a  transaction  for  the 
benefit  of  the  community.  This  presump- 
tion mli^t  be  rebutted  by  showing  that  the 
ooiporatlon  stock  was  the  separate  property 
of  the  btuband.  Horton  v.  Donohoe  Kelly 
Banking  Go.,  15  Wash.  899^  46  Pac.  400,  47 
Fac.  4S5. 

[t]  It  Is  CMtended  that  the  court  rejected 
crldoioe  showing  that  the  aiwellants  other 
than  the  corporation  executed  the  note  in 
tbelr  ofilclal  capad^  raly,  and  hence  Incnr- 
nd  no  liability  either  separate  or  community. 
Tbe  rule  Is  that,  where  the  note  purports 
to  be  the  Joint  or  Joint  and  sev^al  obliga- 
tion of  a  corporation  and  certain  Individuals, 


the  latter  cannot  show  that  it  was  intended 
to  create  an  obligation  against  the  corpora* 
tiou  only.  Toon  v.  McCaw,  74  Wash.  335, 133 
fac.  460.  In  that  case  we  said:  "The  note 
Imports  a  Joint  obligation  of  the  appellants, 
and  they  have  sought  to  plead  and  prove 
that,  while  they  apparently  executed  the  note 
in  their  Individual  capacity,  they  Intended  In 
fact  to  execute  It  as  the  note  of  the  defend- 
ant corporation  only.  This  would  be  to 
create  an  ambiguity  where  none  exists,  and 
to  mafce  for  the  parties  a  contract  which 
they  did  not  make  for  themselves." 

The  appellants  complain  that  they  were 
not  permitted  to  show  that  the  notes  did  not 
evidence  a  community  transaction.  On  the 
contrary,  they  proved  affirmatively  that  the 
automobile,  which  represented  the  considera- 
tion for  the  notes,  was  purchased  to  be  offer- 
ed as  a  prize  to  attract  patronage  to  the  the- 
ater and  thereby  Increase  its  earnings.  These 
earnings  would,  of  course,  be  to  the  ad- 
vantage of  all  the  stockholders,  Including  the 
communities  composed  of  the  stodfcholders 
and  their  wives,  In  the  absence  of  a  showing 
that  the  stock  was  the  separate  property  of 
the  husbands. 

[4]  The  fact  that  no  profit  resulted  is 
immaterial.  The  test  Is,  was  the  transac- 
tion carried  on  for  the  benefit  of  the  com- 
munity? not  whether  it  resulted  In  a  profit 

The  Judgment  Is  affirmed. 

CROW,  G.  J.,  and  EILLIS,  MAIN,  and 
OHADWICK,  JJ.,  concnr. 


STATE  T.  HART.   (No.  11323.) 

(Supreme  Court  of  Washington.   AirU  26, 

1914.) 

ASBAirtT  AND  BATTEBT  (§  60*)— GBIUINAX,  OV- 
FXNBE&— DeOBEB  OF  OFFENSES— "ASSAULT  IN 

THE  FiBST  DEaHBE"— "Assault  in  tui  Sec- 
ond Deosbe." 

Under  Rem.  ft  Bal  Code,  |  2413,  providiuK 
that  every  person  who,  with  intent  to  kill,  shall 
assault  another  with  a  firearm  or  deadly  weap- 
on, or  by  any  force  or  means  likely  to  produce 
death,  shall  be  guilty  of  assault  In  the  first  de- 
gree, and  section  2414,  providing  (hat  evezy 
person  who  shall  willfully  inflict  bodily  harm 
upon  anoth'er  with  or  without  a  weapon,  or 
willfully  assault  another  with  a  weapon  or  oth- 
er inatrnment  or  thing  likely  to  produce  bodi- 
ly barm,  shall  be  guilty  of  aasaalt  ia  the  sec- 
ond degree,  where  all  the  evidence  which  tend- 
ed to  BDow  an  assault  showed  that  the  assault 
was  made  in  a  violent  manner  with  a  dab 
about  1  by  3  inches,  and  16  ini^es  long,  re- 
sulting in  a  number  of  serious  wounds,  accus- 
ed, if  guilty  at  aU,  was  guilty  of  aasault  either 
In  the  first  or  second  degree,  and  the  court 
properly  refused  to  submit  assault  in  the  tbtrd 
degree. 

{Ed.  Note.— For  other  coses,  see  Assault  and 
Battery,  Cent  Dig.  1  86;  Dec  Dig.  |  60.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  688;  vol  1,  p.  639.] 

D^tartment  2.  Appeal  from  Snperlor 
Court,  Tafclma  Oonn^;  Thos.  B.  Qrady, 
Judge. 
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Dan  Hart  waa  convicted  of  amaolt  In  tbe 
second  degree,  and  he  appeals.  Afflnned. 

O.  O.  Lee  and  O.  7.  BoUn,  both  ot  Top^ 
nlsh,  for  appellant  Harold  B.  OUbert,  ot 
Spokane,  for  the  State. 

PABKBB.  J.  The  defendant  was,  bj  In- 
formation filed  In  the  superior  court  for  Ya- 
kima county^  charged  with  the  crime  of  as- 
sault In  the  first  degree,  aa  being  committed 
upon  one  Duren  with  a  deadly  weapon,  to 
wit,  a  club,  and  with  Intent  to  kill  Duren. 
A  trial  before  the  court  and  a  Jury  resulted 
In  verdict,  finding  the  defendant  guilty  of 
assault  in  the  second  degree,  upon  whtdb  he 
was  sentenced  to  the  penitentiary.  He  hks 
appealed  to  this  court. 

Contention  la  made  that  the  evidence  was 
insufficient  to  sustain  the  convlctioa  We 
think  the  only  answer  necessary  to  this  con- 
tention is  that  the  testimony  was  conflicting 
and  of  such  nature  ss  to  make  the  Question 
of  the  defendant's  guilt  clearly  one  for  the 
jnry.  We  think  It  was  ample  to  sustain  the 
conviction. 

Counsel  for  appellant's  principal  contention 
is  that  the  trial  court  erred  in  its  instruc- 
tion to  the  Jury,  which,  in  effect  limited  the 
Jury's  finding  to  one  of  three  verdicts,  "not 
guilty,"  "guilty  of  assault  in  the  first  degree." 
and  "guilty  of  assault  In  the  second  degree"  ; 
it  being  insisted  that  appellant  was  entitled 
to  have  the  question  of  his  guilt  of  assault 
In  the  third  degree  also  submitted  to  the 
Jury.  All  of  the  evidence  which  In  any  de- 
gree tended  to  show  an  assault  by  the  de- 
fendant upon  Duren  was  to  the  effect  that  the 
assault  was  made  In  a  very  violent  manner, 
resulting  In  a  number  of  serious  wounds  be- 
ing inflicted  upon  Duren,  and  made  by  ap- 
pellant with  a  dub  held  in  his  hand,  with 
which  he  struck  Duren,  which  club  was  in 
size  about  1  by  3  Inches,  and  In  length  about 
16  Indies.  There  is  no  evidence  whatever  in 
the  record  tending  in  any  degree  to  show 
an  assault  of  any  other  nature.  Manifestly 
this  was  either  an  assault  in  the  first  degree, 
that  Is,  an  assault  with  intent  to  kill,  by 
some  means  likely  to  produce  de^tfa  (section 

2413,  Bern.  &  Bal.  Code),  or  an  assault  in  the 
second  degree,  that  is,  an  assault  with  the 
club  as  a  weapon  and  an  infliction  of  griev- 
ous bodily  harm  thereby  upon  Duren  (section 

2414,  Bem.  &  Bal.  Code),  or  there  was  no  as- 
sault made  of  any  nature,  as  is  claimed  by 
appellant  Under  these  facts,  appellant  could. 
In  no  event  have  been  found  guilty  of  as* 
sault  In  the  third  degree.  Our  decision  in 
State  V.  Kruger,  60  Wash.  642,  111  Pac.  769, 
deals  with  a  situation  which  involves  this 
exact  question  in  principle.  Clearly  the 
court  did  not  err  in  submitting  to  the  Jury 
the  question  of  appellant  being  guilty  of  as- 
sault in  the  third  degree;  there  being  no  evi- 
dence whatever  upon  which  a  verdict  so  find- 
ing could  be  permitted  to  stand.  Other  claim- 


ed errors  are  briefly  presented ;  but  we  deem 
It  sufficient  to  eay  that  we  consider  Qtem 
without  merit  and  not  calling  for  dlscnssloii. 
The  Judgmoit  la  aflbmed. 

OROW,  a  J.,  and  MOUNT  and  MOBBIB, 
JJ.,  concur.  FULLEBTON,  ooncoia  in 
lesDlt 

ENGLISH  V.  GIBBONS  et  ox.   (No.  11663.) 

(Supreme  Oonrt  of  Washington.  April  25, 
1914J 

Vkntts  (I  36*)— TaAiranoaT  Aonon. 

An  action  for  an  accounting  of  a  loesing 
busineea  and  to  enforce  an  agreement  to  convey 
timber  lands  was  a  transitory  action,  so  that 
thb  venae  was  prqperly  cbangea  from  S.  county, 
where  it  was  brought,  to  K.  county,  where  de- 
fendant resided. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.||M,eW;  I>ecDig.S8e>] 

D^artment  1.  Appeal  from  Superior 
Court  King  (bounty;  Everett  Smith,  Judge. 

AcUon  by  S.  G.  Elngllsb  against  PatricJc 
Gibbons  and  wife.  Judgment  for  defendants, 
and  plalntifF  appeals.  Affirmed. 

Million  &  Houser  and  Geo.  Friend,  aU  of 
Seattle,  for  appellant  Peters  &  FoweU,  ot 
Seattle,  for  respondents. 

CHADWICK,  J.  PlaintUf  began  this  ac- 
tion asking  for  certain  relief,  alleging  the 
following  ultimate  facts:  That  in  the  year 
1806  the  legal  tlUe  of  certain  lands,  400 
acres  of  timber  land  and  about  260  acres  of 
pasture  or  agricnltnral  land.  In  Skagit  coun- 
t7>  stood  in  the  name  of  the  First  National 
Bank  of  Mt  Vernon;  that  he  had  a  right 
to  a  transfer  of  the  legal  title  by  the  pay- 
ment to  the  bank  of  $8,000 ;  that  the  defend- 
ant Gibbons  agreed  to  advance  this  money, 
in  consideration  of  which  the  bank  was  to 
convey  the  legal  title  to  him  (Gibbons) ; 
that  Gibbons  was  to  log  the  timber  lands 
and  divide  the  profits,  it  any,  equally  be- 
tween plaintiff  and  himself;  that  the  timber 
lands  were  eventually  to  be  equally  divided 
between  them,  and  other  lands  which  bad 
been  conveyed  by  the  bank  to  Gibbons  were 
to  be  held  as  security  for  the  payment  of 
any  mon^  which  he  (Gibbons)  might  In- 
vest in  the  logging  enterprise;  that  they 
were  eventually  to  be  deeded  to  plaintiff  as 
soon  as  Gibbons  reimbursed  himself  for  him 
outlays.  He  allies  that  the  logging  opera- 
tions were  carried  on  at  a  profit  of  96,000. 
The  complaint  Is  denied  by  defendants.  Gib- 
bons acquired  title  to  the  propert?  from  the 
bank  and  lo^ed  the  land.  Any  contract 
that  was  made  between  the  parties  to  this 
action  was  made  in  the  spring  of  1896.  This 
action  was  begun  tn  January,  1902.  Plain- 
tiff prays  for  an  accounting  of  the  logging 
business  and  a  Judgment  against  defendant 
for  one-half  of  the  profits  thereof;  that  de- 
fendant be  required  to  convey  to  him  one- 
half  of  the  timber  land ;  and  that  the  defend- 
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ant  be  compiled  to  convey  to  Uia  i^alnttff 
all  of  tbe  ottier  land  conTeyed  bj  the  bank 
to  Qie  defendant. 

Tbe  defendant  Ib  a  reald^t  of  King  county^ 
and,  iu;»on  the  conunencement  of  tbls  action, 
filed  a  motion  for  a  ebanse  of  venne  to  King 
coonty,  wblch  was  granted.  This  Is  the 
first  OTor  assigned.  An  action  for  an  ae- 
counting  or  an  action  to  declare  a  tmst  In 
lands  Is  a  transitory  action,  and  the  court 
did  not  abnse  its  discretion  when  it  made 
the  order  changing  the  venue  of  the  action 
from  Skagit  county  to  King  county.  State 
ex  reL  Scoogale  v.  Superior  Court,  55  Wash. 
328,  KM  Fac.  607,  133  Am.  St  Bep.  1030. 

As  for  the  merits  of  the  case,  we  have 
read  the  record,  and  are  unable  to  say  that 
the  trial  Judge  erred  In  rendering  a  Judg- 
ment for  tbe  defmdant  It  might  be  that 
a  Judgment  could  bave  been  rendered  in 
favor  of  either  party  with  some  reasonable 
assurance  that  It  was  right,  but  this  Is  say- 
ing DO  more  than  that  plaintiff  has  not  sus- 
tained the  burden  of  proof.  . 

Taking  the  testimony  of  the  witnesses,  the 
findings  of  the  trial  Judge,  and  all  of  the 
concomitant  circumstances,  we  are  conqtelled 
to  affirm  the  Judgment 

CBOW.  C.  J.,  and  BLUS,  MAIN,  and 
GOSB,  JJ.,  concnr. 


NANCB  T.  WOODS  et  al.    (No.  11.684.) 

{Snpreme  Court  of  Washington.   Aiwll  24, 
1814.) 

L  JtrneEs  (8  SI*}— Ghavgs  or— Tnat  or  Ap- 
plication. 

Where  defendants  moved  for  a  cost  bond, 
and  later  for  a  bQl  of  particolarB,  and,  after  a 
motion  for  default  against  them  had  been  de- 
nied on  terms,  filed  a  motion  for  a  change  of 
judge  on  tbe  ground  of  prejudice,  pending  the 
determination  of  which  answers  were  filed, 
there  was  no  error  in  denying  such  notion. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Die.  H  224-^231;  Dea  Dig.  |  5L*J 

2.  MOBTGAQES  (S  25*)— REQUISITES  AKD  TA- 
LI DITT—Co  N  SI  DEBATION . 

Where  W.  advanced  $3,000  to  enable  M. 
to  purchase  land  from  N.,  under  an  agreement 
tliat  title  should  be  conveyed  to  W.  and  wife, 
until  ancb  sum  was  repaid,  and  that  W.  and 
wife  should  execute  a  mortptge  to  N.  to  secure 
the  balance  of  the  mirdiase  price,  the  execu- 
tion of  the  deed  to  W.  and  wife  was  a  sufficient 
consideration  for  their  note  and  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f|  29-42.  1364 ;  Dec  Dig.  {  &.*] 

8.  MosTQAqgs  (H  427*)— FoBECLOSVBB— Pas- 
ties. 

Where  N.  conveyed  land  to  W.  and  wife  to 
secure  (3,000  advanced  by  them  to  enable  H. 
to  parchase  it  from  N.,  and  W.  and  wife  eze- 
eated  a  note  and  mortgage  for  the  balance  of 
the  pnrcbase  price,  they  were  primarily  HaUs 
OQ  toe  not<u  and  were  proper  parties  to  a  suit 
thereon  and  for  (oredosnre,  though  they  had 
Fonreyed  the  land  to  others  at  M.'s  request  aft- 
er the  money  they  advanced  had  been  repaid. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
rjnt  Dig.  H  1260,  1272-1^;   Dec.  Dig.  | 


4.  Bvbbaud  and  Wtra  Q  2M*>— Coianmrrt 

PBOPKSTT— MOBTGAOB  FOIXOWV  NOIX. 

A  mortgage  given  to  secure  a  note  to  the 
wife  personally  f^ows  the  note  as  regards  its 
eliaracter  as  separate  or  community  property. 

[Bd.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  »  897-890;  Dec  Dig.  | 
254.*] 

6.  Husband  and  Wife  (S  270*)— Comhukixt 
Pbopebtt— Actions— Pabtiks. 

A  wife  to  whom  a  note  and  mortgage  were 
given  personally  bad  a  right  to  mtdntain  an 
action  thereon  m  her  own  name  even  if  it  was 
commnnit^  property* 

W'Bd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.       968^,  878-^,  988; 
Dec  Dig.  f  270.*] 

6.  MonOAOH  (I  415*)— FOBBOXASinS  — Db- 

nmsEs. 

That  the  mortgagee  agreed  to  let  the  own- 
ers sen  tbe  land  for  a  certain  sum,  to  be  paid 
to  the  mortgagee,  and  cancel  the  note  and 
mortage,  and  also  to  let  the  owners  execute 
a  second  mort«tge^  and,  if  it  did  not  bring  such 
sum,  to  take  what  it  should  bring  and  surrender 
the  first  for  a  second  mortgage,  did  not  prevent 
foreclosure;  the  agreement  not  having  been 
carried  out,  and  being  witbout  consideration. 

[Ed.  Note.— For  other  cases,  see  Blortgages, 
Cent.  Dig.  ||  1210-1224;  Dec  Dig.  |  dS.*] 

Department  2.  Ai^eal  from  Superior  Court, 
Grant  County;  B.  S.  Steiner,  Judge, 

Action  by  Adline  Nance  against  D.  L. 
Woods  and  others.  From  a  Judfl^nent  tat 
plaintUT,  defendants  appeal  Affirmed. 

Martin  &  Wilson,  of  Davenport,  for  ap- 
pellants Woods.  Guy  T.  Walter,  of  Ooulee 
City,  and  N.  W.  Washington,  of  Almlra.  for 
appellants  Webb.  W.  BL  Southard,  for  re- 
spondent 

MOUNT.  X  TblB  action  was  broogbt  by 
the  respondent  to  foreclose  a  mortgage  upon 
certain  real  estate.  The  appellants  have  ap> 
pealed  from  tbe  Judgment  of  foredosnre. 

The  ivpeUants  claim  that  the  court  erred 
In  doiying  their  motion  for  a  Change  of  Judge 
In  sastainli^  respondent's  demurrer  to 
tbB  affirmatiTe  defenses  set  up  in  the  an- 
swers, and  In  granting  and  mtoring  a  de- 
fault against  the  appellants,  and  in  rendering 
Judgm^t  against  them. 

[1]  It  appears  from  the  record  that  the  ao- 
tkm  was  commenced  in  January,  1018. 
Thereafter  on  February  17,  IMS,  the  appel- 
lants Woods  and  wife  filed  a  motion  for  a 
coat  bond,  upon  tbe  ground  ttiat  tb»  respond- 
ent was  a  nonreaident  of  the  oountr  wbwe 
tbe  action  was  bronght  Tbla  bond  was 
famished  by  the  respondent  on  February  18, 
1913.  Thereafter,  on  February  27,  191S,  the 
appellanta  filed  a  motion  for  a  blU  of  partic- 
ulars. On  March  SSth  the  respondent  filed 
a  motion  for  default  against  ttie  appellantai 
and  on  March  27th  this  motion  was  denied 
upon  t»ma.  Thereafter,  <m  Apdl  21st,  tbe 
Vpellants  Woods  and  wlfo  filed  a  motion 
for  a  Change  of  Judge,  on  tin  ground  that  ttia 
ant^lants  believed  tb<v  oonld  not  have  a  folr 
trial  before  tihe  Judge  of  the  superior  ooort 
of  that  county.  This  motion  was  afterwarda 
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denied.  Between  t3ie  time  the  motion  for 
change  of  Jadge  was  made  and  the  order  was 
entered  denying  the  same,  answers  were  filed 
by  the  appeUanta  It  is  therefore  apparent 
that  this  case  falls  within  the  role  announc- 
ed In  State  ex  rel.  Lefebvre  v.  Clifford,  65 
Wash.  313,  118  Pac.  40,  where  we  said:  "We 
cannot  conclude  that  It  was  intended  by  the 
act  that  a  party  could  submit  to  the  juris- 
diction of  the  court  by  waiving  his  rights  to 
object  until,  by  some  ruling  of  the  court  in  a 
case,  he  becomes  fearful  that  the  Judge  is  not 
favorable  to  his  view  of  the  case.  In  other 
words,  he  Is  not  allowed  to  speculate  upon 
what  rulings  the  court  will  make  on  proposi- 
tions that  are  involved  in  the  case,  and,  if  the 
rulings  do  not  happen  to  be  In  his  favor,  to 
then  for  the  first  time  raise  the  Jurisdic- 
tional question."  There  was  therefore  no 
error  in  refusing  the  motion  for  a  change  of 
Judgfe 

[2,  3]  The  answer  of  the  appellants  Woods 
and  wife,  after  denying  certain  allegations 
of  the  complaint,  for  an  affirmative  answer 
alleged  that  at  the  time  the  mortgage  was 
made  the  land  upon  which  it  was  given  was 
the  property  of  the  respondent,  and  at  that 
time  the  respondent  had  agreed  to  sell  the 
land  to  one  McAllister  for  the  sum  of  $14,- 
000 ;  that  the  appellants  Woods  and  wife,  at 
the  request  of  McAllister,  agreed  to  advance 
$3,000,  which  was  the  first  paymrat,  and  take 
title  to  the  land  in  their  own  names  and  give 
a  mortgage  thereon  for  the  balance  of  the 
purchase  price,  upon  the  agreement  with  Mc- 
Allister that,  as  soon  as  he  should  repay  the 
$3,000  advanced  by  them,  they  would  convey 
the  land  to  him ;  that  afterwards  McAllister 
paid  the  $3,000,  and,  at  his  request,  the  land 
was  deeded  by  Woods  and  wife  to  Webb  and 
wife,  subject  to  the  mortgage;  that  there 
was  no  consideration  passing  from  Woods 
and  wife  to  the  respondent  for  the  note  and 
mortgage  sued  upon.  It  Is  plain  that  this  did 
not  constitute  a  defense  to  the  foreclosure  of 
the  mortgage.  The  deed  for  the  land  from 
the  respondent  to  Woods  and  wife  was  a  suffi- 
cient consideration  for  the  note  and  mort- 
gage. At  the  time  the  mortg^e  was  given 
by  Woods  and  wife  the  title  stood  in  their 
names,  and  they  executed  the  note  sued 
upon.  The  note  was  an  ordinary  negotiable 
note,  and  of  course  Woods  and  wife  were 
primarily  liable  thereon,  and  were,  of  course, 
proper  parties.  Bern.  A  BaL  Oode  K  SMI 
and  3682; 

[4, 1]  The  farther  answer  of  Woods  and 
wife  alleged  that  there  was  a  misjoinder  of 
parties^  because  the  respondent  Adilne  Nance 
was  a  married  woman,  and  that  the  note  and 
mortgage  sued  upon  was  Uie  community 
property  ot  Mrs.  Mance  and  her  husband. 
The  note^  however,  was  given  to  Mrs.  Nance 
personally,  in  her  name,  and  the  mortgage 
follows  the  note.  She  clearly  had  the  right 
to  maintain  the  action  in  her  own  name  even 


If  it  was  commontly  property.  Bowen  t. 
Good,  S2  Wash.  384,  100  Pac:  848. 

[I]  The  separate  answer  of  Webb  and  wife, 
in  addition  to  the  defense  of  misjoinder  of 
parties,  for  a  second  affirmative  defense  al- 
leged: That  on  or  about  the  1st  day  of  Feb- 
ruary, 1913,  the  respondent  orally  agreed 
with  Webb  and  wife  that  the  land  might  be 
sold  for  the  sum  of  $11,000,  to  be  paid  to  the 
reaiMndent,  whereupon  the  respondent  would 
cancel  and  surrender  the  note  and  mortgage 
sned  upon,  making  the  title  of  the  land  clear 
in  Webb  and  wife ;  that  they  further  agreed 
that  the  defendants  Webb  and  wife  should 
mortgage  the  land  for  as  large  an  amount  as 
they  could,  and,  If  the  mortgage  so  made 
failed  to  pay  $11,000,  the  proceeds  of  said 
mortgage  be  turned  over  to  the  respondent, 
and  she  and  her  husband  agreed  to  take  a 
second  mortg^  for  the  balance  due  in  con- 
sideration of  the  surrender  of  the  amount  of 
money  above  mentioned.  The  answer  fur- 
ther alleged  that  the  apptilants  Woods  and 
wife  have  been  ready  and  willing  to  comply 
with  this  agreement,  and  that  the  respond- 
ent has  refused  so  to  do.  It  is  apparent  that 
this  agreement  did  not  prevent  the  respond- 
ent from  pursuing  her  remedy  of  foreclosure, 
because  It  was  not  carried  out,  and  no  con- 
sideration passed  for  it  It  Is  apparent  upon 
the  whole  record  that  none  of  the  affirmative 
defenses  were  sufficient  to  defeat  the  fore- 
closure of  the  mortgage. 

After  the  demurrers  to  the  afflrmattve  an- 
swers had  been  sustained  by  the  court,  no 
offer  was  apparently  made  to  answer  fur- 
ther; but  the  appellants  stood  upon  their 
answers.  The  court  thereafter  entered  a  de- 
fault and  Judgment  There  was  dearly  no 
error  In  this. 

We  find  no  error  In  the  record,  and  the 
judgment  is  therefore  affirmed. 

CROW,  a  J.,  and  PABKEB,  FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 


BELLES  et  nx.  T.  GiTT  OF  TAOOMA. 
(No.  11,564.) 

(Supreme  Court  of  Wastungt(nL    April  25, 
1914.) 

1.  MuNiciPAt  Corporations  (8  849*)-^ais- 

TENAKCB  of  MUNICSFAt.  DOCK— UABILITT 
FOB  IkJTTBIBS  to  TRAVELERS. 

A  al7  maintaining  a  municipal  dock  need 
only  exercise  reasonable  care  and  diligence  in 
keeping  the  same  in  repair,  and  It  does  not  owe 
to  the  public  the  high  degree  of  care  imposed 
on  earners  of  paaseogers. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
CorporationB,  Cent.  Dig.  i  1806;  Dec.  Dig.  i 
849.*] 

2.  MtraidPAi.  CoBPOBATioNs  (8  849*)— Main- 
tenance OF  Municipal  Dock— Liabiutt 

FOB  iNJTJBIEa  to  TBAVELEBS. 

A  city  maintaining  a  municipal  do^  is  not 
guilty  of  aegUgence  merely  because  it  permits 
a  plank  in  tae  floor  thereof  to  become  worn  In 
the  center  a  quarter  of  an  inch  below  the  com- 
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tnoD  level,  and  it  fa  not  liable  for  Injaries  to  a 
pedMtrian  lUpplng  on  th»  plank. 

[Ed.  Note^For  otiber  caaea,  see  Hnnicipal 
Corporatloiia,  Cant  IXg.  |  llOO:  Dec.  Diy.  S 
849.*] 

S.  MmncxPAL  CoBPoRATions  (|  848*}— Main- 
TBMAiTca  or  Municipal  Dock  —  Liabiuty 
FOB  Injuues  to  Tbavblbbs. 

The  officers  of  a  city  which  maintalnB  a 
mmdcfpa]  dock  n«ed  not  aaatuue  that  the  floor 
tbcreof  ia  dangerooa  merdy  becanae  the  cen- 
ter of  a  plank  In  the  floor  had  irom  down  about 
s  quarter  of  an  inch  below  the  common  level, 
in  the  absence  of  any  notice  that  penona  had 
•Hpped  thereon. 

[Bd.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Cent  Dig.  S  1806;  Dec  Dig.  B 
849.*] 

D^tartmoit  2.  Appeal  firom  Superior 
Court,  Pierce  County;  a  M.  Sasterday, 
Judge. 

Action  by  Peter  Belles  and  wife  against 
the  City  of  Tacoma.  From  a  Judgment  of 
nonsuit,  plaintiffs  appeal.  Affirmed. 

Bnrkey,  O'Brien  ie  Burkey.  of  Tacoma, 
for  appellants.  T,  L.  Stiles  and  Frank  M. 
Camaban,  both  of  Tacoma,  for  respondent 

FDLLBBTON,  J.  The  an(>ellant8,  husband 
and  wife,  brought  this  action  against  the 
respondent  to  recoTer  for  personal  Injurlee 
sustained  by  the  wife  from  a  fall  npon  the 
floor  of  a  public  building  owned  by  tbe  re- 
spondent dty,  commonly  known  as  the  ma- 
nldpal  dock.  The  appellants  were  nonsuited 
In  Uie  eonrt  below,  and  appeal  from  tbe 
Judgmoit  entered  against  them. 

At  tbe  time  of  ber  injury  Mrs.  Belles,  the 
Injured  appelant,  was  passing  hurriedly 
through  the  buIldUng  from  a  boat  landing, 
iDtending  to  take  a  car,  wblch  was  then 
about  due,  to  ber  borne.  As  ahe  reached  a 
point  in  tbe  building,  described  as  opposite 
the  ticket  office^  abe  in  some  manner  slipped 
and  ffen  to  tbe  floor,  strlldng  on  her  side  and 
dislocating  bar  shoulder.  Tbe  appellant  was 
accompanied  at  tbe  time  by  a  number  of 
ladles,  three  of  whom  testified  in  ber  be- 
half at  the  Mat.  Their  testimony  on  croas- 
enmination  was  to  the  effect  that  tbey  no- 
ticed no  unusual  oonditbrn  in  the  floor  where 
tlie  fftn  occurred,  or  defect  therein,  although 
they  stayed  at  tbe  ptace  of  the  accidoit, 
waiting  fbr  relief  to  arrive,  for  several  min- 
Qtes  after  tlie  aecld«it  occurred.  Some  two 
or  three  days  later  the  place  was  eKamined  by 
aiH>tlia  witness.  He  testified  that  one  of  the 
boards  in  the  floor  seemed  to  have  been  com- 
posed of  softer  material  than  the  surround- 
ing boards,  and  bad  worn  somewhat  faster, 
the  effect  bdng  that  it  was  slightly  grooved 
out  towards  Its  center,  leavbig  it  in  the  shape 
of  a  titnulk,  tbe  deepest  part  being  in  tbe 
Diiddle  of  the  board.  Hie  witness  did  not  at- 
tempt to  measure  tlie  actual  depth  of  the 
groove^  bat  esttmated  that  the  deq;»8t  part 
of  tlie  foore  was  about  a  quarter  of  an  inch 
lower  than  tbe  surrounding  leveL  He  fur- 
ther testified  that  the  board  bore  marks 


made  by  nails  in  tbe  shoes  of  othtt  parsons 
pasdng  oTtf  it,  indicating  tbat  tltey  bad  also 
allMied  on  the  board.  The  evldoice  also 
sbowed  tbat  the  general  contour  of  the  floor 
was  level  at  the  place  of  the  accident,  and 
was  kept  oiled  by  the  munldpallty.  There 
was  no  evidence,  however,  that  the  oU  added 
to  the  slipperlnesa  of  the  floor,  or  In  any 
way  added  to  the  dangers  of  pacing  over  It 
Nor  was  there  any  evidence  that  the  city  had 
Imowledge  tbat  this  particular  board  In  the 
floor  was  grooved  In  the  manner  Indicated, 
further  than  such  knowledge  might  be  im- 
plied from  its  actual  condition.  There  was 
no  evidence  that  any  person  bad  thereto- 
fore fallen  because  of  the  groove,  or  tbat  tbe 
dty  had  knowledge  that  any  iwrson  bad 
slipped  thereon,  although  it  was  in  evidence 
that  many  people  passed  over  the  floor  daily. 

[1,2]  The  appdiants  ai^e  that  the  evi- 
dence disclosed  such  a  degree  of  negligence 
on  the  imrt  of  the  respondent  as  to  carry  to 
the  Jury  the  question  of  its  liability  for  the 
Injury  suffered  by  the  appellant,  and  that  In 
consequence  the  trial  Judge  erred  In  grant- 
ing .  a  nonsuit  But  without  following  the 
argument  by  which  the  proposition  is  sot^ht 
to  be  maintained,  we  think  it  not  supported 
by  the  record.  In  its  care  of  the  building, 
the  dty  did  not  owe  to  the  public  that  high 
degree  of  care  imposed  upon  carriers  of  pas- 
sengers. Its  duty  in  this  respect  was  per- 
formed if  it  ezerdsed  reasonable  and  ordi- 
nary cere  and  diligence  in  keeping  the  build- 
ing In  repair ;  tbe  same  degree  of  care  that 
ia  Imposed  upon  a  dty  with  reference  to  its 
streets  and  other  public  places  open  to  the 
use  of  the  public.  Plainly  it  would  be  lay- 
ing down  a  harsh  rule  to  say  tlutt  a  dty  be- 
came guilty  of  negligence  whenever  it  per- 
mitted a  plank  In  a  board  walk,  or  a  slab  In 
a  concrete  walk,  to  remain  in  place  when- 
ever its  center  became  worn  down  a  quarter 
of  an  inch  below  the  common  level.  Rules 
governing  the  imperative  duties  of  cities  witta 
r^rd  to  keeping  its  streets  and  buildings 
in  repair  must  be  reasonable  and  practicable 
rules,  dae  the  burden  of  supporting  the  gov- 
ernment thwelo  will  necessitate  an  abandon- 
moit  of  all  govemment 

It]  Again  we  think  the  judgment  may  rest 
on  another  ground.  There  was  no  evidence 
to  show  notice  on  tbe  part  of  the  dty  that 
the  floor  was  defective,  even  conceding  It  so. 
True  the  officers  of  the  dty  could  have  dis- 
covered by  an  examination  of  the  floor  that 
the  particular  plank  complained  of  had  worn 
faster  than  other  planks  surrouu^g  it,  and 
that  Its  colter  was  to  a  certain  degree  lower 
than  such  surrounding  irtanks.  But  they 
were  not  bound  by  this  to  assume  tbat  it  was 
in  such  a  defedlve  condition  as  to  be  danger- 
ous. The  common  observations  of  their  ev- 
eryday life  would  tdl  them  that  it  was  not 
so ;  and,  more  than  this,  they  knew  tbat  many 
persons  passed  over  this  particular  floor 
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dally  with  safety.  If  it  bad  been  ihowii 
tbat  otber  persons  liad  slipped  thereon  so  aa 
to  lose  fbtta  balance  or  fSU,  and  tJila  fact 
bad  been  broogbt  home  to  tSie  officers  of  tbe 
city,  a  dlff^^nt  question  might  hare  been 
[HKsented.  But  the  fall  of  a  single  person 
proves  nothli^.  Persons  have  been  known  to 
slip  and  taU  on  the  best  constmcted  walks. 
Nor  do  we  think  the  evidence  to  the  effect 
that  there  were  nail  marks  on  the  board  of 
any  mommt  on  the  question  of  the  danger- 
ous condition  of  the  defect  They  could  have 
been  made,  and  are  usually  made,  by  scuffing 
the  heels,  and  can  be  found  on  any  floor 
generally  used  1^  the  public  where  bed 
marks  show. 

The  judgment  should  be  affirmed;  and  it 
will  be  so  ordered. 

CROW,  C.  J.,  and  PARKER,  MORRIS, 
and  MOUNT,  3  J.,  concor. 


AUWARTER  t,  KROLLl    (No.  U,521.) 

(Supreme  Court  ot  Washington.    April  22, 
1W4.) 

1.  PBINOIPAI,  and  AoEKT  (I  97*)— BlOHTS  AND 

Liabilities  as  to  Thzbd  PEBsONe— Powbbs 

OF  AGENir— GOVBTBUCTION  OF  PoWKB  OT  Al- 
TOBNBT. 

Where  a  general  power  ol  attorney  by  its 
terma  authorized  the  agent  to  act  with  refer- 
ence to  all  manner  of  buBiness,  the  fact  that  it 
wnB  given  with  reference  to  a  certain  clasa  of 
traosactionB  did  not  Umit  the  agent's  authority, 
as  persons  dealing  with  htan  were  not  bound  to 
look  beyond  tiie  instrument. 

[Ed.  Note.— For  other  cases,  see  Prlodpal 
and  Agent,  Cent  Dig.  H  344^.376;  Dee.  I^g. 

2.  Pbikcipai.  and  Agent  (8  116*)  —  Riohts 

AND  IdABILXTTBS  AS  TO  TnlBD  PEBSONS  — 
POWEBS  OF  AOENT— lilinTATlON  OF  ACTHOB- 
ITt. 

While,  under  certain  drcomstances,  the 
power  of  an  agent  will  b«  determined  by  ref- 
erence to  the  intent  of  tbe  parties,  and  the 
person  dealing  with  him  la  bound  to  act  at  his 
peril,  yet  when  a  power  of  attorney  is  general, 
and  tbere  is  no  uncertain^  therein,  one  dealing 
with  the  agent  Is  not  bound  to  look  beyond  the 
instrument  itself,  or  make  any  Inquiry  that 
might  lead  to  the  discovery  of  a  secret  reser- 
vation or  understanding  between  the  principal 
and  agent  at  the  time  the  power  was  exe- 
cuted. 

fEd.  Note.— For  other  cases,  see  Principal  and 
A^nt.  Cent  Dig.  H  877.  377^;  Dec.  Dig.  | 

S.  Appeal  and  EIbbob  (J  1001*)— Review— 

Vebdict»— Conclusiveness. 

Where  diere  was  rafficient  evidence  to  take 
certain  issnes  of  fact  to  the  jury,  their  ver- 
dict is  condusive  on  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  f|  3922,  8928-3034:  Dec 
Dig.  I  1001.*] 

4.  New  Tbial  ({  9*)— Nature  and  Scope 
or  RBHSDr-NEW  Tbiai.  a8  to  Past  of  Is- 
auES. 

Where  the  jury  returns  a  general  verAct 
on  several  causes  of  action,  the  court  cannot 
separate  them  for  the  purpose  of  granting  a 
new  trial  or  dismissal,  but,  where  special  ver- 
dicts are  returned  as  to  each,  the  court  may 


deny  a  new  trial  as  to  one,  and  grant  a  new 
trial  or  dismiss  the  complaint  as  to  tbe  others, 
without  Tlolatlng  Rem.  A  BaL  Code,  S  399, 
whidi  provides  that  "the  former  verdict  or  oth- 
er decision  may  be  vacated  and  a  new  trial 
granted,"  for  any  of  the  causes  specified. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  12;  Dec.  Dig.  |  9.*] 

6.  Appeal  and  E!bbob  (|  1172*)— Dxspoamon 
OF  Cause— Sepabatiho  GAUsra  of  Actdion. 
Where  a  case  involves  more  than  one  cause 

of  action,  the  judgment  may  be  affirmed  as  to 

one,  and  there  may  be  a  remand  for  a  new  trial 

as  to  the  ottiers. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  4B{HM«)1:   Deb  Dig.  i 

117a*J 

a  JUDGICEVT    (I   199*)  —  NOTWIXBSTAHDING 

Vebdict— Fabt  of  lasnsa. 

Where  special  verdicts  were  returned  for 
the  plaintiff  oo  three  causes  of  action,  and  de- 
fendant asked  only  for  a  new  trial,  the  court 
could  not  grant  ju^mmt  notwithstsnding  the 
verdict  as  to  two  of  the  causes  of  action,  bat 
was  limited  to  granting  a  new  trial  if  the  ver- 
dicts were  believed  to  have  been  against  the 
weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S{  367-^5;  Dec.  Dig.  {  199T«] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  D.  Hlnkle,  Judge 

Action  by  C.  Auwarter  against  William 
Kroll.  From  an  order  denying  defendant's 
motion  for  a  new  trial,  and  dismissing  the 
complaint  as  to  two  of  piaintifTs  three  causes 
of  action,  after  the  jury  had  returned  a  ver- 
dict for  plaintiff  on  all  three  causes  of  ac- 
tion, both  parties  appeal.  Afiirmed  as  to  the 
first  cause  of  action,  and  reversed  and  new 
trial  granted  as  to  the  otbet  two  causes  of 
action. 

D.  W.  Henleyt  of  Spokane,  for  nppellant 
Voorebeea  ft  Canfleld,  of  Spokane,  for  re- 
spondent 

OHADWIOK,  J.  [1]  TherB  are  two  prin- 
cipal questions  Involved  In  this  case.  Tbe 
first  la  the  extent  of  the  authority  vested 
in  Arthur  H.  KroU  by  bis  father,  WllUani 
Kroll,  defendant  In  this  action,  under  a  power 
ot  attorney  containing  tbe  followtng  words 
of  authorization:  **To  ask,  d«nand,  sue  for, 
collect,  and  recover  all  sums  of  money,  debts, 
dues,  accounts,  l^aciee,  bequests,  intoests, 
dividends,  annuities,  and  demands  vrtiatso- 
ever  as  are  now  or  shall  hereafter  become 
due,  owing,  payable,  or  belonging  to  me 
*  *  *  to  bargain  and  agree  for,  buy,  sell, 
mortgage,  hypothecate,  and  In  any  and  eveiy 
way  and  manner  deal  In  and  with  goods  and 
merchandise,  choses  in  action,  and  other 
property.  In  possession  or  in  action,  and  to 
release  mor^ges  on  lands  or  Chatteh^  and 
to  make,  do,  and  transact  all  and  every  kind 
of  business  of  what  nature  and  kind  soever. 
And  also  for  me  and  in  my  name  and  as  mj 
act  and  deed  to  sign,  seal,  execute,  and  de- 
liver and  acknowledge  such  deeds,  leases, 
and  assignments  of  leases,  covenants,  Inden- 
tures, agreementa,  mortgages,  hypothecations, 
bottomries,  (Aarter  parties,  bills  of  lading 
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blUsv  bonds,  notet,  ncelptB,  evldencoB  of  debt, 
rdeaaes,  and  8atlsfacti<Hi  of  mortgage  Judg^ 
ments  and  oQier  debts,  and  sncb  other  In- 
stirumentB  In  writing,  of  wbatever  kind  or 
natnre,  aa  maj  be  necessary  or  proper  In  the 
premises.  Giving  and  granting  unto  my  said 
attorney  fall  power  to  do  and  perform  all 
and  every  act  and  tbing  wbatsoerer  requisite 
and  necessary  to  be  done  In  and  about  the 
premises,  as  fully  to  all  Intents  and  purposes 
as  I  might  or  conld  if  personally  present** 

Plaintiff  set  up  three  causes  of  action:  A 
promise  to  pay  a  certain  sum  in  considera- 
tion of  a  transfer  of  a  certificate  et  sale  held 
and  owned  by  plaintiff  upon  the  property  of 
a  mining  corporation  known  as  the  Spokane 
Lead  Mines  Company,  and  for  work  and  labor 
performed  for  said  company  at  the  instance 
and  request  of  defendant  The  transactions 
between  plaintiff  and  defendant  were  had 
through  the  interrentlon  of  Arthur  H.  KroU. 
Defendant  bad  no  interest  In  the  mining 
property  at  the  time  the  power  of  attorney 
was  executed,  although  he  thereafter  became 
possessed  of  the  full  legal  title. 

The  next  question  raised  under  the  assign- 
ments of  error  is  whether  a  power  of  attor- 
ney will  operate  upon  after^icqaired  prop- 
erty. 

[2]  We  think  it  will  hardly  be  contended, 
under  a  gaieral  power  such  as  the  one  be- 
fore ns,  that  an  agent  would  not  have  author- 
ity to  act^  with  reference  to  all  manner  of 
business  until  the  power  is  formally  revoked. 
But  appellant  Imalsts  that  inasmudCi  as  the 
power  was  given  with  reference  to  certain 
orchard  tracts  upon  which  appellant  had  a 
mortgage  under  a  contract  to  release  as  the 
tracts  were  sold,  the  power  must  be  constru- 
ed with  reference  to  the  Intention  of  the  par- 
ties ;  and,  this  being  so,  the  agent  could  not 
bind  defendant  ui>on  any  contract  pertaining 
to  the  Lead  Mines  Company.  Under  certain 
circumstances,  the  power  of  an  agent  will 
be  determined  by  reference  to  the  Intent  of 
the  parties,  and  the  person  dealing  with  an 
agent  Is  hc^d  to  act  at  his  peril ;  bnt  where 
the  power  Is  general,  and  there  Is  no  ambigu- 
ity or  uncertainty  in  the  instrument  creating 
the  agency,  one  dealing  with  an  agent  Is  not 
bound  to  look  beyond  the  Instrument  Itself 
or  to  make  any  inquiry  that  might  lead  to 
any  secret  reservation  or  understanding  as 
between  the  principal  and  his  agent  at  the 
time  the  power  of  attorney  was  executed.  31 
Cyc.  1325-1327.  TMs  rule  governs  this  case, 
and  we  find  no  merit  in  appellant's  first  as- 
signment of  error. 

[S]  It  is  next  contended  that  although  It 
may  be  held  that  the  power  operates  upon 
after-acquired  property,  and  upon  contracts 
made  with  reference  thereto,  the  testimony 
shows  that  the  Spokane  Lead  Mines  Com- 
pany was  owned  by  the  appellant  and  by  Ar- 
thur H.  EroU  JMntly,  and  a  power  to  deal 
with  the  property  of  a  principal  will  not  op- 
erate upon  property  owned  jointly  with  an- 
'jtber.  No  apt  antliorltr  is  cited  to  sustain 


Alls  irropoatlioo,  mt  Inn  we  been  aUe  to 
find  any ;  bat  whatever  the  role  may  be  up- 
on an  oppotite  state  of  facts,*  we  think  it 
cannot  be  so  held  in  this  case,  tot  the  testi- 
mony shows  that  the  l^al  title  to  the 
erty  is  in  Oie  name  of  the  app^nt  and 
there  Is  some  testimony,  which  must  have 
been  weighed  and  given  full  credence  by  the 
Jury,  to  the  effect  that  appellant,  for  a  valu- 
able consideration  to  him  moving,  promised 
to  pay  the  present  demands  of  the  respond- 
ent It  would  serve  no  useful  purpose  to  re- 
view the  testimony.  It  is  snffldent  to  say 
that  there  was  enough  to  go  to  the'  jury,  and 
its  verdict  upon  the  issues  of  tact  is  con- 
dnsiv& 

It  Is  next  contended  that  the  court  erred  In 
giving  certain  instructions  to  the  jury  in 
which,  as  it  is  insisted,  the  question  of  agen- 
cy was  not  left  open,  but  was  submitted  to  the 
Jury  as  if  it  were  not  an  issuable  fact  We 
would  not  be  Inclined,  in  the  li^t  of  the 
whole  record,  and  the  other  Instructions,  to 
admit  that  defendant  has  been  lurejiidiced  bj 
the  instructions  complained  of.  However,  un- 
der our  view,  it  will  not  be  necessary  to  re- 
peat them  in  this  decision,  or  to  discuss  them 
from  that  viewpoint  We  find  that  Arthur 
H.  KroU  was  the  agoit  ct  the  defendant  and 
the  only  question  for  the  Jury  to  decide  was 
whether  he  actually  contracted  on  behalf  of 
the  defendant  This  question  was  foreclosed 
by  the  verdict  of  the'jury,  and  there  was  no 
prejudice  in  the  instructions. 

[4]  The  Jury  returned  a  general  verdict 
for  $0,890.62.  The  court,  upon  Its  own  mo- 
tton,  submitted  three  special  valets  in  form, 
and  whldi  were  answered  as  follows: 

"(1)  If  you  find  that  there  is  anything  due 
to  plaintiff  on  the  first  canse  of  aetUm,  how 
mu<A?  $e,107.4a 

"(2)  If  you  find  that  there  is  anything  due 
to  plaintiff  on  the  second  cause  of  action, 
how  much  7  9372.91. 

*'(3)  If  you  find  that  there  is  anything  due 
to  plaintiff  on  the  third  canss  of  action,  how 
much?  ?910.81." 

A  new  trial  was  denied  as  to  the  first  cause 
of  action,  and  the  court,  of  its  own  motion, 
ordered  that  plaintiff's  complaint  as  to  the 
second  and  third  causes  of  action  be  dismiss- 
ed, and  that  he  take  nothing.  Both  sides  ap- 
I>eal  from  this  order;  defendant  insisting 
that  the  court  had  no  inwer  to  enter  a  judg- 
ment other  than  to  grant  or  deny  the  motion, 
while  the  plaintiff  insists  that  the  verdict 
and  judgment  be  reinstated  as  to  the  second 
and  third'  causes  of  action,  or,  if  that  cannot 
be  done,  the  order  vacating  the  judgment  as 
to  the  second  and  third  causes  of  action  be 
set  aside  and  a  new  trial  granted.  If  the 
jury  had  returned  a  general  verdict  only,  the 
position  of  the  d^endant  would  be  well  tak- 
en, for  the  court  could  not  then  have  appor- 
tioned the  Judgment;  but  where,  as  in  this 
case,  special  verdicts  are  returned  showing 
the  amount  allowed  by  the  jury  np<m  each 
cause  of  action,  an  order  of  the  court  deny- 
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Ing  a  new  trial  upon  one  cause  of  action 
and  granting  It  as  to  another  does  no  violence 
to  section  880  et  seq.,  Rem.  ft  BaL  Oode.  The 
question,  so  far  as  we  now  remember,  has 
never  been  decided  by  this  court,  but  we  are 
not  without  sound  authority  to  sustain  us. 
"If  the  motion  be  for  a  new  trial  as  to  the 
entire  action,  the  court  may  grant  It  in  part 
and  deny  it  In  part,  leaving  its  former  deter- 
mlQatlon  upon  a  portion  of  the  Issues  to  re- 
main." Robhisoa  V.  Mulr,  161  CaL  118,  90 
Pae.  521 ;  Duff  v.  Duff,  101  CaL  1.  85  Pac 
487;  Mountain  Tnnnell  O.  11  Oo,  T.  Bryan, 
111  OaL  36,  43  Pac  410. 

[6]  Without  assembling  the  cases,  It  is  not 
out  of  place  to  say  that  it  is  the  settled  prac- 
tice in  this  court  to  affirm  a  Judgment  as  to 
one  cause  of  action  and  remand,  as  to  an- 
other, for  a  new  trial. 

[•]  Just  why  the  court  assamed  to  grant  a 
judgment  non  obstante  veredicto  as  to  the 
second  and  third  causes  of  action,  we  are 
not  advised.  Defendant  had  not  asked  that 
relief,  and  now  insists  that  the  court  erred 
in  granting  It  in  that  the  verdict  must  stand 
or  fall  as  a  whole.  In  mllng  upon  the  mo- 
tion  for  a  new  trial,  the  court  was  called 
upon  to  pass  upon  the  sufBciencT  <^  the  evi- 
dence to  sostaln  the  verdict,  and  we  can 
divine  no  reason,  certainly  none  is  apparent 
in  the  record,  for  the  order  of  the  court,  ex- 
cept that  the  judge  was  of  the  opinion  that 
the  verdict  was  contrary  to  the  weight  of 
the  evidence.  If  so,  his  power  was  limited 
to  making  an  order  granting  a  new  trial.  We 
believe  that  the  court  abused  its  discretion  in 
dismissing  plaintiff's  case  as  to  the  second 
and  third  causes  of  action. 

Our  conclusion  Is  that  the  judgment  of  the 
lower  court  should  be  affirmed  as  to  the  first 
cause  of  action,  and  that  the  case  be  remand- 
ed for  a  new  trial  as  to  the  second  and  third 
causes  ot  action. 

It  is  so  ordered. 

GROW,  a  J.,  and  GOSB,  ELLIS,  and 
MAIN,  JJ.,  concur. 


NORTHERN  BANK  &  TRUST  CO.  v. 
GRAVES  et  al.    (No.  11,544.) 

(Supreme  Court  of  Washington.   April  29, 
1914.) 

1.  HtTSBARn  AND  WiFB  (|  268*)— COUUUNITT 
Debt— NOTW— SlGRATUBK. 

The  signature  of  a  wife  to  a  note  for  a 
commuDit;  debt  is  not  necesBary  to  bind  the 
community  property;  the  signature  of  the  bus- 
band  being  sufficient  for  that  purpose. 

fEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  963-967;  Dec.  Dig.  8  268.*] 

2.  HUSBARD  AND  WlTB  (8  156*)— NOTBS— SlQ- 
NATUBB  BT  WIFE— EFFECT. 

A  wife's  commoQ-law  dlaabihty  to  contract 
having  been  entirely  removed,  her  signature  to 
a  note  payable  to  a  third  person  imports  the 
same  obligation  as  the  slsnatnre  of  any  other 
person,  to  wit,  that  a  judgment  may  be  taken 
npninst  her  for  her  failure  to  pay,  and  that 


her  separate  property  may  to  taken  In  exeen- 

tion  to  satisfy  toe  same. 

[Ed.  Note— For  other  cases,  see  Hnaband  and 
Wife,  Cent  Dig.  $1  d0&-622;  Dec.  Dig.  {  ISO.*} 

8.  Bzzxs  Ann  Nona  (|  871*)— Szoitatdu  bt 

BIABBIXD    WOXAH  ~  AgOOHUOVATIOH  tn- 

nOBSBB. 

Where  married  women  indorsed  their  names 
on  the  back  of  a  note  executed  by  a  partner- 
ship composed  of  their  respective  husbands  for 
a  partnership  debt,  they  were  accommodation 
indorsera  under  Rem.  &  BaL  Code,  |  8420,  de- 
fining an  accommodation  party  as  one  who  has 
signed  the  instmment  aa  maker,  drawer,  ac- 
ceptor, or  indorser  without  receiving  value 
therefor,  and  to  lend  his  name  to  some  other 
person,  and  were  therefore  individually  liable 
to  the  payee  or  a  holder  for  value,  even  with 
notice  that  they  were  acconunodstion  parties. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 
Notes,  Cent  Dig:  |  OOl;  Dee.  Dig.  }  S71.*] 

4.  HusBANo  Ann  Wine  (i  1S2.*)  —  Wzxe's 
Sepabate  Pbopbbtt— Liabilitt. 

A  rule  that  a  wife's  separate  property  Is 
not  ordinarily  liable  for  community  debts  does 
not  prevent  her  from  binding  her  separate  prop- 
erty by  her  own  contract 

W'Ed.  Note.— For  other  casu,  see  Husband  and 
ife,  Cent  Dig.  §§  596-602:  Dec.  Dig.  1 152.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  Mitchell  Gilliam,  Judge. 

Action  by  the  Northern  Bank  &  Trust 
Company  against  Helen  M.  Graves  and  Clara 
La  Belle  and  their  respective  husbands. 
From  a  Judgment  dismissing  the  suit  against 
the  female  defendants,  plaintiff  appeals.  Re- 
versed. 

Shorett,  McLaren  A  Shorett,  ot  SeatUe^ 
for  appelant   Morris  ft  Bblpley  and  Paul 

5.  Dalmar,  all  of  Seattle  for  reapmidaitB. 

ELLIS,  J.  This  is  an  action  against  the 
defendant  wives  on  a  promissory  note  which 
was  signed  by  them  and  also  by  their  hus- 
bands. The  husbands  were  made  parties  de- 
fendant in  compliance  with  the  statutory  re- 
quirement that  husbands  be  Joined  In  suits 
against  married  women.  Rem,  &  Bal.  Code^ 
t  181. 

The  action  was  tried  before  the  court  with- 
out a  Jury  upon  a  wrlttm  statement  of 
agreed  facts,  from  which  It  appears  that  the 
husbands  for  some  time  had  been  engaged 
in  business  as  partners,  under  the  firm  name 
of  Federal  Paint  &  Wall  Paper  Company; 
that  In  tbe  prosecution  of  this  business  they 
had  t)ecome  indebted  to  the  plaintiff  for  mon- 
ey borrowed  and  used  in  the  business,  In  the 
sum  of  S2,900,  evidenced  by  five  demand 
notes,  executed  by  all  of  tbe  defendants  in 
this  action ;  that  on  July  1,  1912,  about  seven 
months  after  the  maturity  of  the  last  note, 
the  note  now  In  controversy  for  $2,900,  due 
one  day  after  date,  was  executed  by  the 
partnership  and  also  by  the  Individuals  com- 
posing it,  and,  before  delivery,  was  signed  on 
the  back  by  the  individual  partners  and 
their  wives.  There  Is  no  controversy  as  to 
the  execution  of  the  note.  The  note  contains 
the  usual  words,  "One  day  after  date,  wlth- 
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oDt  gnoe,  I  innniilm  to  pay,"  and  waives 
aeutmsit  lor  paynunt,  ivr^eit,  and  nottee  of 
protest  for  nmpayment  by  all  the  parties 
thereto.  From  the  statement  of  agreed  facta, 
it  fortber  aM>eaxs  tbat  tSiare  was  no  cozuld- 
eration  for  the  wives  algidag  the  note,  "oth* 
er  tlian  sudi  consldeiatioD  aa  Innred  to  the 
beneflts  of  the  matrimonial  community  exist- 
ing brtwem  the  said  defaidanta  &.  L.  Orarea 
and  &3en  H.  Gravea  and  said  defendants 
6.  B.  La  BeUe  and  Glare  1a  Belle."  It  la 
admitted  tliat  Oe  Iwshands  taave  gone  Into 
voluntary  bankruptcy,  and  that  Uie  plaintiff 
filed  its  cflaim  a^nst  the  banknq>t  estates 
m  account  of  thla  note,  and  rec^ved  a  dlvlr 
dend  of  9152.01.  It  Is  further  admitted  that 
the  pla<nt**f  is  the  owner  and  bolder  of  the 
note,  and  tbat  no  part  of  it  bas  been  paid, 
except  Interest  to  Novonber  1, 1912,  and  thia 
bankruptcy  dividend.  The  trial  court  dis- 
missed the  action.  The  plalntlfE  appeals. 

[1]  There  la  no  claim  of  absence  or  taUure 
of  consideiation  aa  against  the  husbands, 
nor  that  the  dgnatnies  of  ^ther  the  hue- 
bands  or  the  wives  to  the  note  in  question 
were  obtained  by  fraud  or  tbrough  mistake. 
It  Is  not  claimed  by  the  respondents  that 
tbey  signed  aa  indorse;  th^r  answer  ally- 
ing and  their  argnmoit  being  tbat  tlU7  ^Lgn* 
ed  merely  as  members  of  tbeir  respective 
coDiiuDnlties,  and  In  order  to  bind  the  com- 
muDitles.  This  was,  of  conrse,  unnecessary, 
Bince  the  signature  of  the  husband  alone  to 
a  note  given  for  a  community  debt  or  In 
prosecution  of  a  community  enterprise  Is  all 
that  is  necessary  to  bind  the  husband  person- 
ally and  the  community,  and  to  subject  the 
community  property  to  the  Judgment  thereon. 

[2]  The  signatures  of  the  wives  for  this 
purpose  would  be  an  idle  thing  and  without 
effect  The  wives,  in  signing  this  instrument, 
mast  have  Int^ded  that  act  to  have  some 
effect,  rather  than  none.  Toon  v.  McCaw,  74 
Wash.  335,  133  Pac  46S.  Such,  also,  must 
have  been  the  Intention  of  the  appellant  In 
requiring  their  signatures.  The  fact  that 
the  wives  made  thems^ves  parties  to  the 
note  by  signing  It  raises  a  presumptton,  not 
rebuttable  by  parol  evidence,  that  they  Intend- 
ed to  bind  themselves  personally.  In  Hem- 
rich  v.  Wist,  19  Wash.  516,  53  Pac.  710.  the 
same  defense  was  pleaded  as  that  here  In- 
voked. The  note  was  a  joint  and  several 
Dote  of  the  husband  and  wife.  The  husband 
died.  The  note  was  not  presented  to  the  ad- 
ministrator of  the  community  estate  within 
the  time  prescribed  by  statute.  Action  was 
thereafter  brought  against  the  wife  upon  the 
note.  The  answer  alleged  a  parol  nnder- 
standlng  tbat  ^e  was  not  to  be  held  person- 
ally liable  thereon,  and  that  she  signed  it 
only  as  a  member  of  the  community.  This 
court,  sustaining  a  demurrer  to  the  answer, 
uid:  "A  defense  of  tbat  kind  should  not  be 
allowed  to  contradict  the  terms  of  the  writ- 
ten instrument.  No  fraud  was  allied  as 
npAxut  the  appellant  in  Inducing  her  to 


algn  thB  notB,  and  we  are  of  flie  tvlnion  tbat 
bsx  aaparate  property  became  liable  upon 
tbe  contract"  In  liOmbermai'a  Nat  Bank  v. 
Orosa,  87  Wa«h.  18,  79  Pac.  470,  thla  court, 
holding  that  a  community  debt  waa  anffldent 
oonstderattoD  for  a  joint  note  of  bnaband 
and  wife,  said:  "A  commnnily  dd»t  or  obli- 
gation, past  or  preaent,  la  a.  sofllclent  consid- 
eration for  a  j(dnt  note  of  ttie  husband  and 
wlfSb  Upon  such  a  note  a  personal  Judg- 
ment can  be  recovered  against  both  husband 
and  wife,  and  on  mdx  jndgmoit  the  com- 
mnnity  propw^  <HC  the  hutdwind  and  wife, 
and  the  separate  property  of  either,  not  oth- 
erwise by  law  exempt,  can  be  takm  In  oc- 
ecutlon.  It  seems  to  ua  that  any  other  rule 
would  lead  to  the  utmost  nnoartalnty  and 
confusion.  Undw  the  law  of  tta»  state,  a 
married  woman  haa  ttall  liberty  ot  contract 
In  order  to  bind  ber  separate  property,  it 
is  not  neceeaary  that  she  should  enter  bito 
a  specific  agreement  to  that  effect  of  fbr  tbat 
purpose.  Her  signature  to  a  contract  Im- 
ports the  same  obligation  as  the  signature  of 
any  other  person,  viz.,  that  a  Judgment  may 
be  taken  against  her  for  failure  to  perform, 
and  that  her  separate  property  may  be  taken 
Jn  execution  to  satisfy  the  Judgment"  We 
are  Uins  committed  to  ttie  doctrine,  whicb  it 
would  seem  must,  in  any  event,  necessarily 
follow  from  the  removal  of  the  wife's  com- 
mon-law disability  to  contract,  that  a  wife's 
signature  to  a  contract  Imports  the  same 
obligation  aa  the  signature  of  any  other  per- 
son, namely,  that  a  Judgment  may  be  taken 
against  her  for  her  failure  to  perform,  and. 
that  her  separate  property  may  be  taken  ib. 
execution  to  satisfy  the  Judgment 

[S]  As  we  have  said,  there  is  no  claim  that 
the  wives  signed  the  note  merely  as  Indors- 
ers,  though  the  position  of  the  names,  in  the 
absMce  of  the  tadt  admission  that  they 
signed  as  makers,  might,  under  the  sixth 
clause  of  section  IT  of  the  Negotiable  Instru- 
ments Act  (Rem.  &  Hal.  Code,  S  3408),  war- 
rant the  holding  that  they  signed  as  indors- 
ers.  Assuming,  however,  that  tbey  did  sign 
as  Indorsera,  that  would  not  alter  the  case. 
They  must  still  be  held  to  have  signed,  even 
in '  that  capacity,  to  some  purpose  rather 
than  none.  Their  liability,  under  the  fore- 
going declslonfl,  would  be  the  same  as  that 
of  other  Indorsers.  As  pointed  out  in  Brad- 
ley Engineering,  etc.,  Co.  v.  H^bum,  ft« 
Wash.  628,  106  Pac.  170,  184  Am.  St  Rep. 
1127,  the  main  object  of  the  Negotiable  In- 
struments Act  was  to  make  the  law  of  ne- 
gotiable instruments  certain  and  to  make 
such  Instruments  spealf  the  true  Intent  of 
the  parties.  There  is  no  good  reason,  either 
In  law  or  morals,  why  this  purpose  should 
not  prevail,  even  as  between  the  original 
parties  to  a  negotiable  Instrument  In  the  ab- 
sence of  fraud,  mistake,  or  failure  of  con- 
sideration. In  any  view  of  the  case,  the  re- 
spondents must,  under  section  29  ot  the  Ne- 
gotiable Instruments  Act,  be  held  as  accom- 
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modatlon  parties.  That  section  declares: 
"An  accommodation  party  ia  one  who  haa 
signed  the  Instnun^t  as  maker,  drawer,  ac- 
c^tor  or  indorser,  without  receiving  valae 
therefor,  and  for  the  porpose  of  Imdlng  his 
name  to  e»me  other  person.  Such  a  person 
Is  liable  on  the  Instrument  to  a  holder  for 
value,  notwittistandlng  sudi  holder  at  the 
time  of  taking  the  instroment  knew  him  to 
be  only  an  accommodatloii  party.**  Bern,  h 
BaL  Ck>de.  §  342a 

As  we  have  seen,  if  they  were  makers,  the 
community  debt  was  a  sufficient  considera- 
tion for  the  Joint  note  of  husband  and  wif& 
If  they  be  held  Indors^rs,  whether  there  was, 
in  fact,  an  Independent  consideration  for 
their  Indorsement  is  immaterial,  since,  with- 
out consideration,  they,  as  accommodation 
parties,  would  be  liable  to  the  holder  for 
value,  even  with  notice  that  they  were  only 
accommodation  parties.  This  same  rule  pre- 
Tails  as  In  favor  of  an  original  payee.  Qlee- 
son  V.  Uchty,  62  Wash.  ^6,  X14  Fac.  518. 
It  is  true  that  this  court,  in  the  early  case 
of  Board  of  Trade  t.  Hayden,  4  Wash.  263, 
30  Pac.  87,  32  Pac.  224,  IS  L.  B.  A.  530.  31 
Am.  St  91^  held  that,  notwithstanding 
the  wife's  light  to  entm  into  contracts  and 
manage  her  separate  property,  she  cannot 
make  a  contract  of  partnership  with  her 
husband,  and  that  in  the  later  case  of  Elliott 
V.  Hawley,  34  Wash.  585,  76  Pac  93,  101 
Am.  St  Rep.  1010,  referring  to  the  Hayden 
Case,  we  said:  "The  rule  discussed  and  de- 
cided in  the  case  cited  is  for  the  protection 
of  the  wife's  s^rate  property,  to  prevoit 
her  from  entering  Into  such  engagements 
with  her  husband  tliat  her  separate  property 
may  be  taken  from  her  in  aatisiiaction  of  his 
debte."  Tliat,  howevw,  is  a  very  difCerait 
thing  from  saying,  as  we  are  asked  to  say 
the  removal  of  the  wife's  disaUIi- 
ties  does  not  authorize  her  to  enter  Into  the 
same  ccmtracts  and  incur  the  aame  oUlga- 
tions  to  third  persons  that  any  other  per- 
son sol  jorla  may  enter  into  and  incur. 
The  contract  hwe,  whether  the  respondents 
be  regarded  as  makars  or  indorsen^  is  a  oon- 
traet,  not  with  their  husbands,  bat  with  the 
aivellant. 

[4]  It  is  also  tru^  as  thla  crart  haa  ottea 
hOA,  that  a  wife's  separate  property  is  not 
ordinarily  liable  tor  community  debts;  but 
that  la  a  ray  different  thing  from  holding 
that  she  cannot  make  it  so  Uable  by  her  own 
conlxact  That  also  is  a  rule  for  her  protec- 
tion from  the  acta  of  her  husband.  It  was 
never  intended  to  reimpose  her  common-law 
disabilities. 

We  have  not  discussed  citations  from  oth- 
er Jurisdictions,  since  our  own  decisions  are 
clearly  controlling.  It  cannot  be  doubted 
that  a  creditor  haa  the  right  to  proceed 
against  a  l}ankrupt  debtor's  codebtor,  wheth- 
er the  codebtor  be  primarily  or  secondarily 
liable.  Section  15  (a).  Bankruptcy  Act  (Act 


July  1, 1896.  c.  S41,  30  Stat  6B0  [U.  a  Comp. 
St  1901,  p.  3428]). 
The  Judgment  ia  reversed. 

GBOW,  a  J.,  and  MAIN,  CHADWICK. 
and  GOSB,.  eoncor. 


LTLB  at  al.  v.  CUNNINGHAM  et  nx. 
(No.  11,568.) 

(Supreme  Ooart  ot  Wasbington.  April  29. 

1914.) 

1.  Appeax.  and  Ebbob  (i  1041*)— Bbvzsw— 

Hasuless  Ebbob. 

Where  land  did  not  contaia  the  number  of 
acres  represented,  and  the  purciiaser  assigned 
his  contract  the  allowance  of  an  amendmenC  to 
the  asBigners  complaint  whidi  did  not  show  that 
the  rlcbt  to  sua  for  the  deficiency  had  been  aa- 
Bigned,  was  harmleBa,  if  erroneons,  where  tbe 
aaaignment  carried  no  beneficial  interest,  and 
the  porcbaser  was  made  a  party  plaintiff,  for 
the  purchaser,  being  tbe  real  party  in  interest 
had  the  right  to  litigate  his  claim  of  fraudulent 
miBreprssentations  in  the  sale. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4106-4109;  Dec  Dig.  1 
1041.'] 

2.  Venoob  and  Pubchaseb  (I  334*)— Defi- 

OlENCT— FbAHD. 

Where  the  owner  of  property  undertakes  to 
point  out  to  a  prospective  purchaser  its  bound- 
aries, be  must  do  so  accurately,  and  the  failure 
to  do  8o  will  constitute  a  fraudulent  representa- 
tion, entitling  the  purchaser  to  recover  for  any 
deficiency. 

[Ed.  Notfc:— For  other  cassa  see  Vendor  and 
Purchaser,  Gent  Dig.  If  «»-b80;  Dee.  Dig.  1 

334.*] 

3.  BEFOBKATION    of  iNSIBUHBUm    (I  S2*)— 
CoNTBACTS— IteFICIBNCT. 

Where  it  was  discovered  In  ttie  qpring  of 
1810  that  land  sold  the  preceding  year  did  not 

contain  the  number  of  acres  represented,  the 
purchaser,  who  entered  Into  lengthy  negotiations 
with  the  vendor  was  not  guilty  of  laches  becanse 
he  did  not  institute  his  action  to  reform  for 
nearly  three  years  and  daring  the  interim  al- 
lowed his  interest  payments  to  lapse. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  InstrumeBts,  Cent  Dig.  ||  119-121;  Dec. 
Dig.  S  32.«] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  C  M.  Basterday, 
Judge. 

Action  by  J.  T.  S.  Lyle  and  another  against 
James  Cunningham  and  wife.  From  a  Judg- 
ment for  plalntifh,  defendants  appeal.  Af- 
firmed. 

Boyle,  Bioekway  A  Boyle^  of  OCtoNma.  for 
appellants.  Bates,  Peer  ft  Petttreon  and  Sul- 
livan *  fairieMan,  all  ot  Tacoma,  for  resttond- 
ents. 

MAIN,  J.  The  purpose  of  thla  action  was 
to  reform  a  real  estate  contract,  and  for 
other  relief.  The  facte  are  as  follows:  On 
tbe  14th  day  of  December,  1909,  the  plaintiff 
J.  L.  HcMurray.  puTchaaed  from  the  defend- 
ants the  foUowhig  described  real  estate: 
The  N.  B.  ^4  of  the  S.  W.  %  of  lot  7,  section 
20.  township  20,  range  4  E.,  W.  M.,  contaln- 


•Vot  ether  cases  see  same  topie  and  Mctlon  NUUBER  In  Dec.  Dli.  A  Am.  Dig.  Kajr-Ne.  Sertea  *  Kep'r  Ind«x« 
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iAg  Sft^  acEi8B^  ftcoordlng  to  Uw  gowament 
•amy.  Aim  a  atilp  of  land  16  feet  wide 
•Ions  the  east  side  of  lot  16  of  said  section 
and  township  used  for  a  pilrate  road  to  tbe 
connt7  road.  The  purchase  price  was  118,- 
000^  of  wUch  98,000  was  paid  In.cash.  The 
remaining  ^000  was  to  be  paid  on  or  b^ie 
five  yean  from  tb»  date  ot  the  contract 
Interest  was  to  be  charged  upon  the  unpaid 
balance  at  the  rate  of  6  per  cenL  per  annum, 
peyable  on  or  b^bre  Deoember  IBUi  of  each 
year.  Tmmefllately  thereafter  HcHnrray 
went  into  possession  of  the  laiid.  On  or 
abont  April  1,  WIO,  he  caused  the  land  to  be 
nrreyed.  This  snrvey  showed  that  the 
tacts  of  land  sold  contained  only  46.77  acres 
hiBtead  of  60  acres.  After  diBCovering  this 
fac^  McMurray  entered  upon  negotiations 
with  the  defendant  James  Cunningham  for 
the  purpose  of  securing  a  settlement,  but  the 
parties  conld  not  agree  upon  an  adjustment 
On  October  12,  1910,  McMurray  made  an  as- 
Blgnment  of  the  contract  to  J.  T.  S.  Lyle. 
Thereafter,  and  on  January  6,  1913,  an  ac- 
ti<m  was  Instituted  in  the  name  of  Lyle  as 
idalntlff.  After  the  Issues  were  formed,  the 
cause  came  on  for  trial  on  March  20,  1913. 
The  defendant  at  this  time  objected  to  the 
introduction  of  any  evidence  because  the 
complaint  did  not  state  a  cause  of  action; 
the  reason  being  that  the  assignment  plead- 
ed from  McMurray  to  Lyle  only  transferred 
the  contract  and  not  the  right  of  action,  If 
any,  that  McMurray  had  on  account  of 
fraudulent  representations  in  Inducing  the 
sale.  The  conrt  sustained  the  objection  to 
the  introduction  of  testimony  for  the  reason 
giveo.  The  plaintiff  thereupon  asked  leave 
to  amend  the  complaint  by  adding  McMur- 
ray*s  name  as  a  party  plaintiff,  and  setting 
out  that  the  aflsignmeut  to  Lyle  was  as  trus- 
tee only  and  carried  no  beneficial  interest. 
To  this  the  defendants  objected.  The  court 
permitted  the  amendment,  and  continued  the 
cause  upon  terms  until  the  7tb  day  of  April, 
1918.  At  this  time  the  cause  was  tried  upon 
the  Issues  formed.  The  plaintiffs  claimed 
tbat  the  contract  bad  been  induced  by  fraud- 
ulent representetlons,  and  sought  to  have  the 
amount  of  the  purchase  price  abated  In  pro- 
portion to  the  deficiency  in  tbe  quantity  of 
land.  In  otiher  words,  that  the  contract  be 
reformed  so  that  the  plaintiff  would  be  re- 
quired to  pay  fbr  only  46.77  acres,  the  amount 
actually  in  the  tracts  purchased.  Instead  of 
for  60  acres,  the  amount  r^nresented.  The 
defeudante  doiled  the  charge  of  fraud,  and 
(^med  affirmatively  that  the  contract  had 
been  forfeited  owing  to  the  failure  of  Mc- 
Murray to  meet  certain  interest  and  tax 
jnymente  as  required  by  the  contract  The 
evidence  shows  that  the  northern  boundary 
of  the  tracts  of  land  sold  was  the  Puyallop 
rim.  This  river,  following  an  irregular 
course^  caused  the  northern  boundary  of  the 
land  te  be  likewise  Irregular.  At  the  time  of 
the  purchase  it  was  represented  by  both  the 


defendant  James  Cminlngham  and  Us  agent 
that  the  tracts  of  land  contained  60  acres. 
WMle  McMurray  was  looking  over  the  land 
wltti  a  view  to  purcbaslng  it,  in  company 
wlUi  the  agent  and  Cnnnlni^uun,  tbs  latter 
pointed  out  tbat  the  northewrt  comer  of  the 
tract  as  shown  by  the  government  surrey  was 
about  in  the  center  of  the  river  at  that  point 
It  was  In  fact  abont  600  feet  ndrOi  of  this. 
The  ilvw,  since  the  making  of  Uie  gorem- 
moit  snrv^,  bad  gradually  chftnged  Ite 
course,  cuttiiig  into  the  land  whlidt  was  tbe 
subject  of  the  sale.  Onnnlnghsm  stated  at 
this  time  that  there  had  been  cat  away  at 
the  northeast  comer  about  half  an  acre,  and 
that  this  was  compensated  tor  by  an  aoqul- 
Bltion  of  a  like  amount  of  land  at  tbe  north- 
west comer,  by  reaaoa  of  the  action  of  tlie 
river  at  tbat  point  Owfaig  to  the  irregulari- 
ty <tf  the  nortbem  boundary  of  the  land  due 
to  the  winding  coarse  of  the  river,  McMurray 
was  unable  to  estbnate  with  accuracy  tbe 
number  of  acres  in  the  tracts  of  land.  The 
court  entered  a  Judgment  against  the  defend- 
ante  la  tbe  sum  of  $2,160.56,  and  directed 
tbat  this  amount  be  credited  upon  the  bal- 
ance of  the  purchase  price.  It  was  also  ad- 
Judged  that  the  plaintiffs  pay  to  the  defoid- 
ante  the  interest  due  on  the  deferred  pay- 
ments, and  certain  taxes.  From  fbia  Judg- 
ment tbe  defendants  have  appealed. 

[1}  It  is  first  ai^ed  that  tbe  court  erred 
in  permitting  tbe  amended  couqilaint  to  be 
filed.  It  must  be  remembered  tbat  McMur- 
ray was  the  real  party  in  interest  He  had 
the  right  in  some  form  of  actton  to  have  his 
claim  of  fraud  litigated,  ^ea  if  tectmlcally 
the  ruling  was  erroneous,  it  was  not  prejudi- 
cial. The  cause  was  continued  upon  terms, 
and  the  defeudante  were  givm  full  opportu- 
nity to  meet  the  situation  presented  by  tbe 
amended  complaint.  The  cause  was  fairly 
tried  upon  tbe  issues.  To  at  this  time  hold 
tbat  allowing  the  amendment  was  reversible 
error  would  be  to  elevate  form  at  the  ex- 
pense of  substantial  justice. 

[2]  Upon  tbe  meriu  the  principal  issue 
presented  is  whether  there  were  fraudulent 
representetlons  inducing  tbe  contract.  As 
appears  from  the  facte  stated,  tiiere  was  a 
misr^reseatetlon  as  to  tbe  location  of  the 
northeast  comer.  Had  tbe  location  ot  this 
comer  been  in  approximately  the  center  of 
the  river,  as  represented,  there  would  have 
been  no  material  deficiency  In  tbe  acreage. 
The  law  Is  that,  where  the  owner  of  property 
undertakes  to  point  out  to  a  prospectlTe  pur- 
chaser ite  boundaries  or  corners,  be  must  do 
so  accurately,  and  tbe  failure  to  so  do  con- 
stitutes a  fraudulent  representetloD.  Han- 
son V.  Tompkins.  2  Wash.  608,  27  Pac.  73; 
Sears  v.  Stlnson,  3  Wash.  615,  29  Pac.  205; 
Lawson  v.  Vernon,  38  Wash.  422,  60  Pac;  559, 
107  Am.  St  Rep.  880;  Freeman  v.  Gloyd, 
43  Wash.  607,  86  Pac.  1051;  West  v.  Car- 
ter, 54  Wash.  236.  103  Pac.  21;  Bradford 
T.  Adams,  73  Wash.  17,  131  Pac.  449. 
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Id  the  case  last  dtefl  It  mu  said:  *'From 
nnmerons  dedslozui  of  tbls  cotirt,  it  bes 
become  the  settled  doctrine  that  the  Tea- 
dor,  when  be  undertakes  to  point  ont 
lands  or  boundaries  to  a  pordiaser,  must 
do  so  correctly.  He  has  no  right  to  make  a 
ndstake  except  nndw  poialty  of  baring  the 
contract  rescinded  or  responding  in  dam- 
ages." ICcMnrray,  tbereft>re,  was  entitled  to 
the  relief  claimed,  MUier  in  die  form  of  an 
abatnnent  of  the  pondiase  price  to  corre- 
spond to  the  defldaicy  in  the  acreage,  or  a 
Judgmoit  fbr  damages. 

Since  the  misrepresentation  as  to  the  lo- 
catton  of  tiio  northeast  comer  establishes 
fraud,  it  ta  unnecessary  to  oondder  wbetber 
the  misrapxesentation  as  to  die  nnmber  ot 
aoKs  would  also  be  ftandnleDt  in  view  of  the 
fact  that  the  nordiem  boundary  was  irregu- 
lar, and  rendered  it  impossltde  for  the  pur- 
<±haaer  to  accnrately  estimate  the  number  of 
acres  without  causing  the  land  to  be  surrey- 
cd.  Upon  this  questloa  no  opinion  Is  ex- 
pressed. 

[31  Some  claim  Is  made  that  UcMurray 
was  gnllty  of  lactaes,  and  also  that  by  per* 
mittlDg  tbe  taxes  and  Interwt  to  become  de- 
linquent, his  rights  were  forfeited  by  notice 
to  that  effect,  given  aftw  the  suit  was  Instl- 
tnted.  Neither  of  these  claims  are  well 
founded.  After  McUurray  had  caused  the 
land  to  be  surreyed,  and  had  thereby  discov- 
ered the  fraud  that  had  been  practiced  upon 
him,  he  entered  upon  negotiations  with  the 
appellant  James  Cunningham  for  an  adjust- 
ment of  the  matter.  These  negotiations  con- 
tinued over  a  coiislderable  period  of  time. 
We  think  tbe  court  did  not  err  in  reeolrlng 
these  questions  against  the  appellants. 

The  judgment  will  be  affirmed. 

CBOW.  C.  J.,  and  ELLIS,  G08E,  and 
CHADWICK,  JJ,,  concur. 


STATE  T.  SIIEPPABD.    (No.  11,556.) 

(Sapreme  Gonrt  of  Washington.   April  28, 
1914.) 

1.  Licenses    (S   7*)— Peddurs'  Licen8B»— 
co.nstitutlonalixr  of  statute. 

Const  art.  7,  |  5,  providioft  that  every 
law  Imposing  a  tax  shall  state  distinctly  tbe  ob- 
ject of  the  same,  to  which  only  it  shall  be  ap- 
plied, onl;  refers  to  tbe  manner  of  taxiag  orop- 
erty  according  to  value  in  case  of  a  general  tax, 
and  according  to  benefits  in  case  of  special  as- 
Bessment,  and  is  not  applicable  to  Laws  1909, 
c.  214  (Rem.  &  Ba).  C^e,  |  70G7).  imposing  a 
license  fee  upon  peddlers,  and  requiring  it  to  be 
paid  to  the  count?  treasory. 

(Ed.  Note.— For  other  cases,  see  Lieengcs, 
Cent  IMg.  §§  7-16,  19;  Dec.  Dig.  |  7.*] 

2.  LicBHSES  (§  33*)— Disposition  or  Fees. 

Where  rerenne,  as  peddlers'  license  fees.  Is 
directed  by  law  to  be  paid  into  tbe  state  or 
county  treasury,  without  specific  direction  as  to 
its  application,  it  becomes  the  property  of  the 
county  or  atats,  applicable  to  the  payment  of 
tbe  general  obligations  of  such  county,  etc. 

tEd.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  i  67:  Dec.  Dig.  S  3.1.*] 


Department  2.  Appeal  from  Superior  Oonrt, 
Grant  Oonnty ;  B.  S.  Stelner,  Jodge. 

O.  P.  Sheppard  was  diarged  with  die  of- 
fense of  peddling  without  a  llcoise,  and, 
from  a  Ju^ment  dismissing  tbe  proaecntlon, 
Oie  State  appeals.  Beveraed. 

O.  G.  JetTera.  of  Bpbiata,  tat  the  State. 
Hiharhman  ft  OU^  of  SpcAaaa^  for  revood- 

PAHKER,  J.  The  defendant  was  charg- 
ed by  information  with  tbe  offense  of  ped- 
dling without  a  license  In  violation  of  the 
peddlers'  license  law  of  1909.  Kern.  &  Bui. 
Code,  IS  7065-7069;  Laws  of  1909,  p.  736. 
He  demurred  to  the  Information  npon  the 
ground  that  it  did  not  charge  facts  consti- 
tuting a  cMme,  in  that  the  peddlers*  license 
law  of  1909  violates  section  5,  art  7,  of  our 
state  Constitution,  and  Is  therefore  void. 
The  superior  court  sustained  the  demurrer 
upon  this  ground,  dismissed  the  action,  and 
discharged  the  defendant  From  thia  dis- 
position of  the  case,  the  state,  by  the  prose- 
cuting attorney  for  Grant  county,  has  ap- 
pealed. 

The  claim  of  counsel  for  respondent  that 
the  law  Is  unconstltntlonal  is  rested  upcm  the 
fact  that  It  does  not  state  tHe  purpose  to 
which  the  license  fees  to  be  collected  froia 
peddlers  shall  t>e  applied,  further  than  that 
the  licensee  "shall  pay  tbe  said  treasurer  tbe 
county  license  fee  aa  follows:  L  Peddler 
on  toot,  $100.00.  2.  Peddlm  with  one  borse 
and  wagon,  $150.00.  S.  Peddler  with  two 
borsea  and  a  wagon,  $250.0a  4.  Peddler  with 
any  oOmt  conveyance,  $300.00."  Rem.  &  BaL 
Code,  i  7007.  This,  It  la  hulsted,  Is  such  a 
failure  to  oomjUy  with  secUon  6.  art.  7,  of 
the  Constitution,  as  to  render  tbe  law  irold. 
Tliat  section  reads  aa  follows :  "No  tax  shall 
be  levied  except  in  pursuance  <tf  law;  and 
every  law  Imposing  a  tax  shall  state  distinct- 
ly the  object  of  the  same,  to  which  only  it 
shall  be  applied."  It  is  argued  that  since  tbe 
fees  exacted  by  the  law  would  be  excessive, 
viewed  as  an  exercise  of  the  police  power  for 
regulation  only,  that  the  law  Is,  In  substance, 
an  exercise  of  tbe  taxing  power,  and,  as 
such,  it  must,  In  order  to  be  a  valid  exercise 
of  that  power,  state  distinctly  the  object  to 
which  the  moneys  so  coming  Into  the  county 
treasury  shall  be  applied.  The  constitution- 
ality of  this  law  was  the  subject  of  our 
consideration  In  McKnlght  v.  Hodge,  55 
Wash.  289,  104  Pac.  604,  40  L.  B.  A.  (N.  S.) 
1207,  Where  It  was  held  constitutional,  upon 
tbe  theory  of  It  being  an  exercise  of  the  tax- 
ing power.  The  attack  then  made  upon  tbe 
law  did  not,  however,  rest  upon  the  ground 
here  urged  against  it 

[1]  Tbe  controlling  question  here  Is:  Does 
the  above-quoted  section  of  the  Constitution 
have  reference  to  a  tax  of  this  nsture  or  only 
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toatBz  upon  pn^MitrT  It  Is*  of  xsoonei  wily 
a  ]bidtatl<m  upon  tbe  of  exeidtlng 

tbe  ttztnff  power,  as,  manUeatlr.  are  abw  all 
of  tbe  otber  provlalau  of  artlde  7  of  flw 
Constltiitioa  vHeraln  It  is  foimd.  Tboas 
TisloiiB,  It  eeons  to  us,  bare  ref  eraiee  only, 
when  read  tt^etber,  to  tbe  mannw  (tf  taUng 
of  property  according  to  valne,  If  tbe  tax  be 
genenl,  and  according  to  ben^te,  If  tbe  tax 
be  by  special  aBsessmMit.  In  State  t.  Glark, 
30  Wasb.  439,  71  Pac.  20,  It  was  beld  tbat  tbe 
rale  of  equalltr  Imposed  upon  tbe  leglslatlTe 
exercise  of  tbe  taxing  power,  found  In  ar- 
ticle 7  of  the  Constitution,  did  not  render  tbe 
graduated  inheritance  tax  unconstitutional, 
because  such  constitutional  role  referred 
only  to  tax  upon  property,  and  tbat,  tbe  Con- 
stitution being  silent  on  tbe  sublect  of  Inher^ 
itasce  tax,  the  Legislature  has  inherent  pow- 
er to  provide  for  the  imposition  of  such  a 
tax.  unrestrained  bj  tbe  rule  of  equality  ap- 
plicable to  a  property'  tax.  Tbe  only  taxes 
mentioned  In  arUcle  7,  or  elsewhere,  in  the 
Constitution  are  property  taxes,  and,  from  the 
reading  of  tbat  article  as  a  whole,  we  are 
of  the  opinion  that  the  limitation  here  sought 
to  be  IttTofced  is  no  more  applicable  to  this 
tax  than  the  equality  rule  Is  applicable  to 
the  inheritance  tax.  This  tax,  like  the  in- 
heritance tax,  finds  no  mention  in  the  Coq- 
itttntloD,  aind,  like  the  inheritance  tax,  is 
exacted  by  viftue  of  the  Inherent  power  of 
the  Legislature,  unrestrained,  we  think,  by 
any  constitatlCHial  rule  of  tbe  exercise  of 
tbat  powesr. 

11]  When  revalue  bo  derived  is,  by  taw,  di- 
rected to  be  paid  into  the  state,  county,  or 
munldpal  treasury,  without  spedflc  direc- 
tion as  to  Its  application,  we  think  tbe  con- 
clusion necessarily  follows  that  it  is  intended 
to  become  tbe  property  of  the  state,  onmty, 
or  municipality,  as  tbe  case  may  be.  In 
State  ex  reL  Adams  v.  Irwin,  74  Wash.  589, 
693, 134  Paa  4S1,  485,  we  said;  "ManlfesUy 
all  lawful  obligations  of  a  municipality  are 
payable  from  its  general  fond,  unleas  tbe  law 
■pedflcally  provides  otherwise.** 

We  think  It  Is  also  manifest  that  all  reve- 
Boes  coming  into  the  treasury  of  a  munici- 
pality in  pursuance  of  law,  unlese  the  law 
qwciflcally  provides  otherwise,  becomes  a 
part  of  its  general  fund,  applicable  as  such 
to  the  payment  of  the  general  obligations  of 
mch  municipality,  without  any  specific  legia- 
lative  direction  tberefbre,  except  it  be  tbe 
proceeds  of  sncfa  a  tax  as  the  Constitution 
requires  shall  be  levied  only  In  connection 
with  a  legislative  statement  of  its  purpose 
and  applicability.  We  conclude  that  the  ped- 
dlers' license  law  does  not  violate  the  consti- 
tatlonal  provision  here  Invoked  against  it. 

The  judgment  is  reversed. 

OBOW,  a  3.,  and  rULLBBT(»r,  UOIIMT. 
and  MORRIS.  33.,  concur. 


IiXOOD  T.  VIRNIO  St  aL    (No.  11,657.) 

(Supreme  Ciourt  of  Washington.   April  20, 
1914.) 

TAXATIOR  (J  5*)— LlABIUTT  OF  PsaSONS  ANO 
PBOPKBTV— HOUESTEAO    IHTEBEST^DSPB  N  - 

axon  or  Liabiutt. 

Plaintiff,  whose  proof  upon  bis  applica- 
tion for  a  patent  under  the  law  as  to  commuted 
homestead  entries  was  accepted  and  his  money 
received  by  the  United  States  land  ofSce,  and  a 
receipt  therefor  imied,  acquired  a  beneficial 
interest  in  the  land  subject  to  taxation  by  the 
atate,  and  the  subsequent  r^ection  of  his  proof 
and  the  holding  up  of  Us  application  for  intent 
until  final  favorable  detanunation  by  the  Cten* 
eral  Land  Office  did  not  suspend  the  state's  right 
to  tax  tbe  land,  which  ceased  to  be  pnblic  land 
after  it  was  entered  at  the  local  land  office  and 
a  oertiflcate  of  entry  given  to  plalntifE. 

[Bd.  Note.— BV>r  other  cases,  see  Taxation, 
Oant  Dig.  Si  17,  81-44 ;  DecTbig.  |  6.*] 

Department  2.  Appeal  from  Superior 
Court,  Grant  County;  B.  S.  Stelner,  Judge. 

Action  for  Injunction  by  Henry  Flood 
against  M.  H.  Virnig  and  others,  as  Com- 
missioners of  Grant  County,  and  C.  T,  Saun- 
ders, as  Treasurer.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Davis  &  Davis,  of  Spokane,  for  appelant 
O.  Q.  J^ISrs,  of  Bphrata,  for  roqKmdenta. 

MORRIS,  J.  Appellant  sought  to  enjoin 
the  officials  of  Grant  county  from  collecting 
taxes  levied  upon  his  lands  for  tbe  years 
1909-10-11,  and  appeals  from  an  adverse 
ruling  sustaining  a  demurrer  to  bis  complaizit 
and  a  dismissal  of  tbe  cause  upon  his  refusal 
to  plead  fnrther.  Tbe  complaint  recites  that 
appellant  entered  the  land  as  a  bomestead ; 
that  on  July  17,  1906,  be  paid  tbe  receiver  of 
tbe  United  States  land  office  at  North  Ya- 
Uma  the  sum  of  $402;  tbat  at  the  time  of 
making  said  payment  he  submitted  his  proof 
upon  his  application  for  a  patent  In  accord- 
ance with  the  law  relative  to  commuted 
bomestead  entries,  and  that  tbe  receiver  Is- 
sued to  him  a  receipt  for  the  money  so  psid» 
showing  the  payment  of  the  money  upon  his 
oommuted  liomestead  entry  for  160  acres  of 
land  at  S2.S0  per  acre,  and  the  taking  of  tes- 
timony in  support  of  the  smOieatlon.  Tlie 
receipt  is  set  out  in  full,  with  an  allegation 
tbat  no  other  receipt  or  oertifleate  was  re- 
crtved  by  him.  The  complaint  then  recites 
"tbat  scmie  time  after  having  made  proof" 
he  was  notified  by  the  register  and  receiver 
tbat  bis  proof  was  rejected  upon  tbe  ground 
Of  fraud,  and  tbat  he  might  appear  before 
a  United  States  commissioner  and  give  testi- 
mony "relative  to  the  matter  of  the  declara- 
tion of  the  recover  to  cancel  bia  homestead 
entry,"  and  that  a  final  hearing  would  be  bad 
btfore  tbe  re^ster  and  recover  30  da^ 
later;  tbat  be  so  ai^»eared,  sabmltted  Us 
testimony,  and  the  register  and  receiver  rcK 
Jected  bis  proof  and  canceled  his  bonsstead 
entry;  tbat  he  Uien  appealed  to  the  Com- 
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mlsslcHier  of  tbe  General  Land  Office,  and 
tbat  In  January,  1912,  after  a  hearing  before 
the  Commissioner,  the  rulins  of  the  register 
and  receiver  was  reversed,  and  he  was  notl- 
fled  of  his  right  to  a  patent  to  the  land. 
Upon  these  foots  he  bases  his  claim  that  the 
land  was  not  subject  to  taxation  by  the 
state  for  the  years  1909-10-lL 

It  Is  apparent  that  appellant's  proof  was 
accepted  In  the  first  instance  at  tbe  hearing 
In  July,  1908,  and  that,  upon  such  acceptance, 
hla  money  was  received.  When  be  made  his 
proof  and  it  was  accepted  by  tbe  local  land 
ofBce  and  bis  money  received  and  tbe  re- 
ceipt issued,  he  acquired  a  beneficial  interest 
In  tbe  land  subject  to  taxation.  Haumesser 
V.  Chehalia  Ck>unty,  186  Pac.  1141.  That  this 
proof  was  afterwards  rejected  and  his  appli- 
cation for  patoit  held  up  until  the  final  deter- 
mination tbe  CSommlBsicmer  of  tbe  General 
Land  Office  does  not  sospend  or  deprive  tbe 
state  of  Its  right  to  tax  the  lands,  as  apii^l- 
lant,  dnrlng  all  these  proceeding  and  sub- 
sequent to  the  first  acceptance  of  his  proo^ 
retained  his  interest  in  tbe  land.  Public 
lands  cease  to  be  public  lands  after  they 
bave  been  entered  at  the  local  land  office  and 
a  eeitlflcate  of  ratry  has  been  slven  the  ap* 
plicant.  Oarroll  v.  SalEotd,  S  How.  441,  11 
L.  Ed.  871 ;  Wltberspoon  v.  Duncan,  4  Wall. 
210,  18  U  no.  S89;  Hastings,  etc.,  B.  Oo.  v. 
WUtney.  183  n.  S.  857»  10  Sup.  Ot  112,  8S 
UBd.  868. 

Ai^lant  had  paid  for  tbe  land  In  fulL 
Tbe  money  had  been  accepted  and  retained 
by  the  United  States,  and  the  taxt  that  the 
govenunent  withheld  tbe  patent  pendliMC  In- 
veatigatton  Into  appellant's  rlg^t  thereto  did 
not  deprive  falm  of  his  equitable  title  to  tbe 
land.  "Whenever  full  payment  has  been 
made  to  tbe  United  States,  and  the  fnll  eq- 
uitable title  has  passed  to  an  individual  pur- 
chaser or  homesteader,  the  mere  delay  in 
furnishing  to  such  pnfcbaaer  or  homesteader 
tbe  legal  evidence  of  bis  title  does  not  re- 
lieve the  land  from  ordinary  state  taxation." 
Steams  v.  Minnesota,  179  U.  S.  22S,  21  Sup. 
Ct.  73,  45  L.  Bd.  162.  "The  party  who  makes 
prooft  which  are  accepted  by  the  local  land 
office,  and  pays  his  money  for  tbe  land,  has 
acquired  an  interest  of  which  he  cannot  be 
arbitrarily  dispossessed.  His  interest  is  sub- 
ject to  state  taxation."  Orchard  v.  Alexan- 
der, 157  U.  S.  372,  18  Sup.  Ot  635,  39  L.  Ed. 
737. 

From  the  time  of  the  issuance  of  the  re- 
ceipt upon  proof  taken,  appellant  was  in 
possession  of  these  lands  under  bis  receipt, 
which  gave  him  a  right  of  property  in  tbe 
land,  which  could  be  divested  only  by  subse- 
quent proceedings  on  the  part  of  the  govern- 
ment "He  who  has  the  right  to  property, 
and  is  not  excluded  from  its  enjoyment,  shall 
not  be  permitted  to  use  the  legal  title  of 
tbe  government  to  avoid  bis  Just  share  of 
atate  taxation."  Wisconsin  a  R.  Ca  v.  Price 


County,  138  U.  8.  496,  10  Sop.  Ot  841,  33 
L.  Ed.  687. 

Many  other  federal  anthoritles  might  be 
cited,  but  the  above,  in  connecthm  with  the 
Haumesser  Case,  are  anffldait  to  eetabUah 
tbe  right  of  the  state  to  tax  thoae  lands. 

The  Judgment  is  affirmed. 

GBOW,  a  J.,  and  PARKBB,  MOUNT,  and 
FULLEBTON,  JJ.,  oOBCOr. 


ALASKA  COAST  CO.  v.  ALASKA  BABOB 

CO.   (No.  11,696.) 

(Suprone  Court  of  Washington.    April  2B, 
1814.)  »• 

1.  SHrpFzne  (§  6^)— Ohabibb  pAsms— Bub- 
DKN  ow  Psoor. 

A  charter  party  provided  that  the  vessel 
Bhoold  b«  in  complete  control  of  the  charterer, 
except  that  the  owner  mi?bt  select  the  chief  en- 
gineer, and  that  the  master  and  pilot  itaonld 
Be  satisbctory  to  the  owner,  and  required  the 
return  of  the  boat  in  as  good  condition  as  re- 
ceived, wear  and  tear  and  the  act  of  Ood  except- 
ed. Held  that  upon  the  return  of  the  boat  in- 
jured, the  charterer  has  tbe  burden  of  ihowinc 
that  the  injury  was  caused  by  0ie  act  of  God. 

[Ed.  Note.— For  other  cases,  see  SbipplnK. 
Cent.  Dig.  |S  288-244,  814713^;  Dec  Dliri 

2.  Shipping  (I  58*)— Ghahteb  Paktt— "Aot 
or  God"— What  GoHsnTDTBS— "Inevita- 
ble Accident." 

Tbe  term  "act  of  God"  is  not  equivalent  to 
"Inevitable  accideDt,"  for,  while  every  act  of 
God  is  an  Inevitable  accident,  every  inevitable 
accident  is  not  uecessarily  an  act  of  God,  for  in- 
evitable accident  may  be  the  result  of  the  acts 
of  men:  and  hence  proof  by  a  charterer  of  a 
vessel  that  when  it  waa  proceeding  In  still  wa- 
ter many  fothrans  deep,  tiie  Dit^cllar  struck 
something  which  broke  off  a  blade  win  not  show 
that  the  accident  was  the  result  of  an  act  of 
God. 

[Bd.  Note.— For  other  cases,  see  Shipping, 
Gent  Dig.  H  288-244,  814,  827;  Dec  DlgTl 
68.* 

VoT  other  definitions,  see  Words  aud  Phrases, 

vol.  1,  pp.  118-126;  VOL  4,  pp.  S071-S573.1 

8.  Shtppino  (I  39«)— Chabtxb  Pabtt— Con- 

STBUCTION. 

While  the  charterer  of  a  vessel  is  only  a 
bailee,  the  duties  of  the  charterer  may  be  axed 
by  the  charter  party,  which  s^ial  contract  will 
prevail  against  tbe  reneral  princiides  of  law  ap- 
plicable to  such  bailments. 

[Ed.  Note.— For  other  cases,  see  Shipping. 
Cent.  Dig.  ||  141-148;  Dec.  Dig.  1  39.*] 

D^artmoit  1.  AjNDeal  from  Superior 
Coort,  King  Conntr;  J,  Tallmao. 

Judge. 

Action  bf  the  Alaska  Coast  Oompan^ 
against  tbe  Alaska  Barge  Company.  Ftom  a 
judgment  for  dtfbndant,  plaintiff  aiveals. 

Reversed  and  remanded,  with  directions. 

Richard  Saxe  Jones,  of  Seattle,  fbr  ai^l- 
lant  Wm.  H.  Gortiam,  of  Seattle,  for  re- 
spondmt 

G08B,  J.  This  Is  an  action  upon  a  diart» 
party  for  damages  sustained  to  a  steamboat, 
It  being  allied  that  the  diarterer  breadied 
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Its  ctHitract  In  ftiUtDg  to  return  the  boat  in 
good  0)ndltliM). 

The  appellant,  being  tbe  owner  of  the 
■teanuOilp  Jeannl^  chartered  It  to  the  respond- 
ent for  yaytigeB  from  Paget  Sound  to  ports 
In  Sontheasfeem  Ateska.  Tbe  diarter  party 
provided  that  the  vessd  rtioold  be  deliTered 
to  tbe  respondent  **unmanned  and  without  a 
crew;"  that  the  owner  sboold  carry  insnr- 
ance  on  the  steam^p  '^ot  to  exceed  f2T,- 
000,"  in  some  insnrance  company  satiBf&cCory 
to  it,  for  which  the  cbarterar  agreed  to  pay 
at  the  rate  of  15  per  cent  per  annnm,  plus 
additional  short-rate  charges  if  tbe  policy 
sbould  be  canceled,  £or  sadk  time  as  the 
boat  should  be  «gaged  In  the  sorlce  of  the 
diarterer;  that  the  owner  should  select  a 
ctiief  engineer  for  the  operation  of  the  Bteam- 
sMp  daring  the  fall  term  of  the  charter,  but 
that  the  master  and  pilot  were  to  be  selected 
br  the  charterer,  and  should  be  satisfactory 
to  tibe  owner.  It  was  farther  agreed  that 
the  owner  should  not  be  liable  "for  t2ie  <q;>era- 
tlon,  maintenance,  and  control  of  said 
steanuAlp,  Irat  the  same  is  fully  assumed  by 
the  party  of  the  second  part  [the  respondent], 
enxpt  tba^  if  such  steamship  is  not  pn^er- 
ly  cared  for  by  party  of  the  second  part 
in  accordance  wlfiti  the  views  and  oi^nions  of 
the  ditef  engineer,  aetiog  with  ^ther  the 
master  or  pilot,  th«i  party  of  the  first  part 
may  immediate  cancel  this  charter  and  re- 
take pOBseesion  of  said  steamship,  •  •  * 
It  is  furUifir  agreed  that  party  of  the  second 
part  ^rtU  return  said  steamship  Jeannie  to 
party  of  the  first  part  upon  the  expiration  of 
this  charter,  or  any  extension  thereof  In  as 
good  condition  as  she*  is  recdved,  natural 
wear  and  tear  and  the  act  of  God  or  the  en- 
emies at  the  United  States  of  America  ex- 
cqited;  but  that,  if  party  of  the  first  part 
dun  ret^ve  tmm  Insnranoe  placed  upon  said 
■teamship  by  party  of  the  first  part,  any  sum 
or  sums  arising  from  any  cause  covered  by 
BQdi  insurance,  then  the  sum  so  received  by 
party  of  the  first  part  shall  be  deducted  from 
any  dalm  of  loss,  damage  or  Injory  for 
which  party  of  the  second  part  would  be  lia- 
ble under  this  clause.  •  •  •  In  the  event 
that  said  steamship  shall  meet  with  any  ac- 
cident for  which  insurance  Is  thereafter  col- 
lected, then  the  amount  of  Insurance  so  col- 
lected by  party  of  the  first  part  and  retained 
by  them,  shall  be  tbe  full  and  true  measure 
of  all  damage  or  loss  sustained,  and  no  claim 
Bball  be  made  on  parties  of  the  second  part 
by  party  of  the  first  part  for  loss  or  damage 
to  said  ship  reason  of  any  accident  hai>- 
pening  thereto  whidi  la  covered  by  Insur- 
Mce." 

After  the  Jeannie  was  turned  over  to  the 
resptmdent.  It  strnck  some  unknown,  sub- 
merged  object  in  Frederick  Sound  in  Alaskan 
TOtera,  threw  a  pro];>eUer  blade,  and  other- 
wise damaged  the  ship.  The  ship  was  re- 
turned to  aK>eUant  in  damaged  conation, 
ud  this  action  la  brought  to  recover  the 


amount  <tf  soch  damages,  nie  appelant 
took  out  tbe  required  amount  «t  tOBurance, 
but  it  is  conceded  that  the  damages  sustained 
are  not  recoverable  under  the  policies.  The 
respondent  paid  the  premium  upon  the  poli- 
cies In  harmony  with  Its  agreement 

[1, 2]  The  first  question  to  be  considered  Is: 
Was  the  accident  which  caused  the  damage 
an  "act  of  Qod?'  Xhe  burden  of  proof  was 
upon  the  reqwadent  to  show  that  the  lijjury 
sustained  was  caused  by  an  "act  of  God,"  In 
order  to  excuse  its^f  from  UabUlty  niider 
this  clause  of  the  tdiarter.  Merritt  y.  Barle, 
29  N.  Y.  116,  S6  Am.  Dec.  292;  The  Majestic. 
106  U.  S.  375,  17  Sup.  Ct  697.  41  L.  Ed.  1039 ; 
McEinley  v.  a  Jutte  &  Co.,  230  Pa.  122,  79 
Aa  244,  Ann.  Cea.  1812A.  4S2;  Bwart  v. 
Street.  2  Bailey  (S.  a)  157.  23  Am.  Dea  ISl; 
MIcArthnr  v.  Sears,  21  Wend.  (N.  T.)  190; 
New  Brunswick  Steamboat  Co.  v.  Tiers,  24 
N.  J.  Law,  697,  64  Am.  Dea  804 ;  Klair  v. 
Wilmington  Steamboat  Co.,  4  Peonewill  (DeL) 
KL.  M  Aa  694. 

In  Ewart  V.  Street,  supra.  It  la  said:  "It 
was  zi^tly  said  oax  the  part  of  the  plaintiffs 
that  it  is  enough  to  show  the  damage  done^ 
In  rarder  to  render  the  def^ants  liable; 
and  the  burden  la  on  them  to  show  that  It 
was  occasiaiied  by  such  a  canae  as  wlU  ex- 
emi^  them  from  llabUity." 

In  MoArthnr  v.  Sears,  sopra,  tibe  court 
said:  "The  def«idant  was  a  common  carrier; 
and  it  is  not  d^iled,  as  a  general  rule,  that;, 
to  protect  himself  from  reeponslMlitT  for  the 
loss,  he  was  bound  to  prove  that  it  arose 
from  the  act  of  God  or  Uie  enemies  d  tbe 
country." 

In  Merritt  v.  Earle,  supra,  the  term  "act  of 
God**  is  thus  defined:  "The  law  adjudges  the 
carrier  responsible.  Irrespective  of  any  ques- 
tion of  negligence  or  fault  on  his  part  U  the 
loss  does  not  occur  by  the  act  of  God  or  the 
public  enemies.  With  these  exceptions,  the 
carrier  1b  an  insurer  against  all  losses.  Tbe 
expressions  'act  of  God'  and  'Inevitable  acci- 
dent* have  sometimes  been  used  In  a  similar 
sense,  and  as  equivalent  terms.  But  there  Is 
a  distinction.  That  may  be  an  'Inevitable 
accident*  which  no  foresight  or  precaution  of 
the  carrier  could  prev^t;  but  the  pbrase  'act 
of  God'  denotes  natural  accidents  that  could 
not  happen  by  the  intervention  of  man,  as 
storms,  lightning,  and  tempest.  The  expres- 
sion excludes  all  human  agency.  In  the  case 
of  Trent  Proprletora  v.  Wood,  4  Dong.  287, 
Ix>rd  Mansfield  said:  'The  general  principle 
is  clear.  The  act  of  God  Is  natural  necessity, 
as  winds  and  storms,  which  arise  from  nat- 
ural causes,  and  is  distinct  from  Inevitable 
"accident" '  Hie  same  Judge,  In  Forward  v. 
Pittard.  1  Term  Rep.  27,  defined  the  'act  of 
God'  to  be  something  In  opposition  to  the  act 
of  man,  adding  'that  the  law  presumes 
against  the  carrier,  unless  he  shows  It  was 
done  by  such  an  act  as  could  not  happen  by 
the  Intervwtion  of  man.  as  stwrms,  Ughtnlni^ 
and  tempest'  **  Cnie  italics  are  onra)  Sub- 
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BtanUally  the  same  definition  Is  given  In  Po- 
iBCk  T.  Piootae,  35  Cal.  416,  85  Am.  Dec.  115. 

In  Reavefl  t.  Waterman,  2  Speers  (3.  CX) 
197,  42  Am.  Dea  364,  It  is  said:  "The  act  «t 
Qod  Is  commonly  Illustrated  by  such  natural 
convulsions  as  tempests,  lightning,  earth- 
quakes, the  unknown  shifting  of  shoals,  and 
the  Uke." 

In  FergusBon  v.  Brent,  12  Md.  9.  71  Am. 
Dec,  B88,  it  U  said:  "It  Is  true  that  every 
'act  of  God'  Is  an  Inevitable  accident,  be- 
cause no  human  agency  can  resist  It;  but,  be- 
cause it  Is  so.  It  does  not  therefore  follow,  In 
the  sense  of  the  books,  that  every  inevitable 
accident  is  an  act  of  God.  Damage  done  by 
lightning  is  an  inevitable  accident,  and  also 
an  act  of  God ;  but  the  «^slon  of  two  ves- 
sels In  the  dark  Is  an  inevitable  accident,  but 
not  an  act  of  God,  such  as  the  stroke  of 
t^htning,  nor  Is  It  so  con^dered  by  the  au- 
thorities.'* 

In  1  Cyc.  p.  758,  In  a  footnote,  it  is  said 
that  In  numerous  cases  the  courts  have  ex- 
pressed the  opinion  that  the  words  "Inevita- 
ble accident"  and  "unavoidable  accident"  are 
exactly  equivalent  to  the  expression  "act  of 
God."  "This  Is  not  strictly  true,  however, 
for,  while  every  act  of  God  Is  an  Inevitable 
accident,  every  Inevitable  accident  Is  not 
an  act  of  Ood."  In  Blythe  ft  Lehman  v. 
Denver  ft  B.  O.  Ry.  Co.,  16  Colo.  833,  25  Pac. 
702,  U  L.  B.  A.  615.  22  Am.  St.  Rep.  403,  It 
Is  said:  <*  •  *  *  Then  Is  a  legal  distinc- 
tly between  "bievltable  acddenf  and  the 
^ct  of  Ood.' "  In  McKInley  v.  C  Jatte  ft  Oo., 
280  Pa.  122,  79  AO.  244.  Ann.  Cas.  19m.,  462, 
It  is  remarked  that:  "The  terms  Inevitable 
■casnalty  or  acddwt^  and  'acts  of  God'  are  not 
synonymous.  'Inevitable  casnalty'  ia  a  broad- 
er and  more  comprdienslTe  term  than  'act  of 
God.'" 

In  Hale  v.  N.  J.  Steam  Nav.  Co.*  15  Conn. 
63d,  30  Am.  Dec.  398,  it  Is  said:  "If  the  de- 
fmdants  are  common  carriers,  the  question 
must  be  merely:  What  are  the  liabilities  of 
common  carriers?  The  answer  is:  For  all 
losses,  even  inevitable  accidents,  except  they 
arise  from  the  act  of  God  or  the  public  en- 
emy." 

These  cases  are  not  in  conflict  with  Smith 
V.  North  American  T.  ft  T.  Co.,  20  Wash. 
680,  66  Pac  372,  44  L.  R.  A.  557,  and  Bullock 
T.  White  Star  Steamship  Co.,  30  Wash.  448, 
70  Pac.  1106.  Nor  are  they  opposed  to  the 
rule  announced  In  The  Majestic,  cited  by  the 
respondent,  where  the  court  said;  "The  bur- 
den In  this  respect  Is  on  the  carrier.  Clark 
V.  Barnwell,  12  How.  272  [13  L.  Ed.  9851; 
Transportation  Co.  v.  Downer,  11  Wall.  129 
[20  L.  Ed.  160] ;  The  Edwin  I.  Morrison.  153 
U.  S.  199  [14  Sup.  Ot  823,  88  L.  Ed.  688]; 
The  Caledonia,  167  U.  S.  124  [15  Sup.  CL 
537,  39  L.  Ed.  644].  l%e  act  of  God,  said 
Chancellor  Kent  (volume  2,  p.  597),  means 
Inevitable  accident,  without  the  intervention 
«t  man  and  public  enemies';  and.  again  <voI- 
ome  8,  p.         that  'perils  of  the  sea  denote 


natural  toddsDti  peettUsr  to  that  eAement, 
which  do  not  hM-Wftn.  by  the  interrentioD  ot 
man,  nor  are  to  be  prevented  by  human  pru- 
dence. A  casus  fortnUas  was  defined  In  the 
dvU  law  to  be,  quod  duBBO  fataU  omtlngit, 
cnlvla  dtUgoitlaalmo  poaalt  ocmtUigaca  It  la 
a  loss  happening  in  ^te  vt  all  buiui  effort 
and  sagacity.'  Tlie  woida  'perils  of  the  sea' 
may,  Indeed,  have  grown  to  bave  a  broadtf 
Blgniflcatloa  than  laie  act  of  God,'  bat  that  fs 
unimportant  here.  Judge  Shlpman  in  the 
Court  of  Appeals  quotes  from  1  Parsons  on 
Shipping,  255,  the  definition  there  given  of 
the  'act  of  God,'  and  the  reason  for  it,  as 
follows:  The  "act  of  God"  la  limited,  as 
we  conceive,  to  caosea  in  wbldi  no  man  has 
any  agen(7  whatever ;  because  it  was  Intend- 
ed never  to  rals^  In  the  case  of  tbe  common 
carrier,  the  dangerous  and  difficult  que»> 
tlon  whether  he  actually  had  any  agency. 
In  causing  the  loss;  for,  If  this  were  posM- 
hie.  he  should  be  held.'  ** 

Nor  are  they  opposed  to  the  rule  announc- 
ed In  New.  Brunswick  Steamboat  Co.  v.  Tiers, 
24  N.  J.  Law,  697,  64  Am.  Dec  394.  cited  by 
the  respondent,  where  the  court  said:  "By  the 
act  of  God  Is  meant  a  natural  necessity, 
which  could  not  have  been  occasioned  by  tbe 
Intervention  of  man,  but  proceeds  from  pbya- 
Ical  causes  alone,  sucli  as  the  violence  of  the 
winds  or  seas,  lightning,  or  other  natural 
accident  If  the  loss  happen  by  the  wrong- 
ful act  or  neglect  of  a  third  person,  the  car- 
rier Is  responsible^  and  Is  to  seek  redress 
of  the  wrongdoer.  If  divers  causes  concur 
In  the  loss,  the  act  of  God  being  one,  but  not 
the  Immediate  or  proximate  cause,  such  act 
of  God  does  not  discharge  the  carrier.  To 
have  this  eCCect,  it  must  be  one  exclusive  of 
human  agency." 

Tbe  facts  touching  the  cause  of  the  accl- 
dent  are  these:  The  chief  engineer  testified: 
"I  know  she  struck  something  hard,  some- 
thing submerged,  and  broke  one  of  the  blades, 
and  put  everything  out  of  line.  •  •  •  ghe 
gave  a  sudden  stop  and  then  started  off. 
•  •  ♦  Struck'  something  submerged.  I 
don't  know  whether  It  was  a  log  or  a  chunk 
of  ice,  or  it  might  have  been  a  rock."  The 
master  of  the  ship  testified  that  the  acci- 
dent hapiiened  in  the  middle  of  Frederick 
Sound,  3  miles  from  land,  In  about  125  fath- 
oms of  water.  In  clear  weather,  with  tbe  sea 
"smooth  as  glass."  He  further  said:  "I  felt 
a  jar,  but  you  can  feel  a  jar  when  a  ship 
loses  a  blade.  It  might  be  a  submerged 
body;  it  probably  was;  I  don't  know.  I 
want  to  say  that  I  don't  know.  I  just  te\t 
the  Jar."  The  accident  happened  In  the 
month  of  September,  In  the  daytime.  It  was 
stipulated  that  the  chief  mate  would,  If  call- 
ed as  a  witness,  testify  that  he  was  watch 
officer  on  the  bridge  at  the  time  of  the  acci- 
dent, and  that  he  did  not  see  or  hear  of  any 
floating  objects  at  or  near  that  time.  The 
testimony  does  not  show  whether  Icebergs 
w^  to  be  anticipated  at  the  time  and  place 
of  the  accident 
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Thii  to  fu  fMm  ibowliv  that  tbe  act 
could  not  Iultb  hanwiied  1^  tbe  Interrentloii 
<tf  man.  It  leavea  flu  caoae  of  the  acddoit 
to  apeeiilAtliUL  Tbe  moat  ttiat  can  be  said 
If  that  it  may  bars  been  canaed  by  an  "act 
ut  God,**  or  It  may  baTe  beuk  canBed  by  the 
act  of  man.  We  am  not  leqolred  to  adopt 
tbe  Btilet  rnle  laid  down  by  Judge  8bli>- 
man  and  anoted  In  ttie  excerpt  from  Tbe 
Majeatlc;  vli^  tbat,  tt  It  were  poMlNe  tliat 
tbe  Injury  was  canaed  tv  die  act  of  man, 
the  raspondent  ahoold  be  bald.  Under  the 
antboritlee.  It  la  at  least  roQnlred  to  show 
by  a  prqKmdaanoe  of  ttie  eTidatce  that  an 
"act  of  God"  was  the  eanse  of  the  Injury. 
In  Qila  U  baa  a^nally  fUled.  Nor-are  we 
willing  to  adopt  tbe  reapwdentfa  view  that, 
beeaoae  it  may  hare  been  an  Inevitable  acci- 
dent or  caaoalty,  it  was  an  '*act  of  God." 

The  respondent  next  contends  that,  nnder 
tbe  (dmiter  party,  tbe  i^MUant  was  Its  own 
Insurer.  TSm  dtarter  party  Is  not  siuoeptl- 
ble  of  this  construction.  Wboi  taken  as  an 
entirety,  tbe  view  Is  oompelllns  that  the  re- 
spondent assumed  r«vonslblll^  for  all  In- 
Jories  sustained  to  tbe  vessel  not  caused 
"the  act  of  Gk>d  or  the  ooanies  of  tbe  United 
States  of  America,"  and  not-"coTered  by  In- 
suranoft.** .  The  testimony  is  that  t2ke  appel- 
lant procured  the  highest  and  best  form  of 
Insurance  obtainable.  Tba  Charter  shows 
that  it  was  clearly  in  tbe  ndnds  at  the  par- 
ties that  the  boat  might  sustain  an  injuty 
not  covered  by  the  ezoqitlon  danae  and  not 
«>vered  by  tbe  Insurance.  Tbe  responsiUU- 
ty  for  such  damages  waa  assumed  by  tbe  re- 
spondrat  While  it  Is  tme  tbe  appellant 
furnished  the  chief  engineer,  it  is  alao  true 
that  the  respondent  assumed  control  of  the 
vessel. 

[S]  It  la  also  argaed  that  there  can  be  no 
recovery  without  proof  of  negligence  upon 
the  part  of  the  recvondent,  because  It  is  said 
that  tbe  reaiionduit  was  only  a  bailas.  Tbe 
authorities  to  which  we  have  referred  show 
that  this  position  la  nntenabla  Moreover,  if 
we  assume  that  the  charter  party  was  a 
bailment,  tbe  revective  duties  are  fixed  by 
contract,  and  the  respondent's  UaUllty  moat 
be  measured  by  that  Instrument.  Pattuson 
V.  Wena  tehee  Canning  CJo.,  59  Waab.  066, 110 
Pac.  379.  In  that  case  we  said:  "A  apedal 
contract  of  bailment  prevails  against  gener- 
al principles  <d  law  appllcablSk  In  tbe  ab- 
sence of  an  expreaa  agreement" 

If  respondent  breatdied  its  contract,  it  Is 
liable,  and  it  can  only  excuse  Itself  from 
liability  by  showing  either  that  the  damages 
were  caused  by  an  act  of  God  or  covered  by 
the  Insurance,  or  probably — but  this  is  not 
before  us  under  the  evidence— that  the  ap- 
pellant, had  it  exercised  reasonable  care, 
could  bave  procured  Insurance  which  vrould 
have  covered  the  damage.  The  evidence 
here,  however^  is  that  such  insurance  could 
not  have  been  obtained.  We  think,  under  the 
law  and  the  evidence,  the  appellant  la  en- 


titled to  recover  damages  the  veoel  sus- 
tained. 

The  case  will  be  remanded,  with  directions 
to  the  trial  court  to  ascertain  the  damage 
and  enter  judgment  for  the  amount  thereof. 

GBOW,  C.  J.,  and  ELUS,  MAIN,  and 
OHADWIOE,  JJ.,  omcnr. 


YOUMAS  et  al.  V.  INDUSTBIAIt  WOBK- 
BBS  OF  THB  WORLD  et  aL 
(No.U^.) 
(Saprone  Court  of  Washington.   April  26, 

Appbu.  Ann  Eaaon  (|  781*)  —  Disicissal — 

GBOUNDS— l^BUIKATIOn  OF  CONTBOVXBST. 
Where  appellanta  admit  that  the  controvert 
has  ceased,  the  appeal  will  be  dismissed, 
Bince  tbe  court  will  not  ctmsldcr  moot  or  ab- 
stract questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  ||  68-80,^122;  DSc.  Dig.  i 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  M.  Vollman  and  others  against 
the  Industrial  Workers  of  the  World  and 
others.  Judgment  for  defendants,  and  plain* 
tlfla  an>eaL   Anneal  dismissed. 

Bedar  ft  Sullivan,  of  Seattle  for  appel- 
lants. Thos.  B.  Bom»  and  B.  Bl  Brown. 
boOi  of  Seattle,  fbr  reqwndenta. 

PEB  CUBIAM.  During  the  progress  of 
the  oral  argument  appellants'  counsel,  In  re* 
sponse  to  a  question  by  the  iourt,  admitted 
that  the  controversy  had  ceased.  We  have 
uniformly  held  that  we  will  not  consider 
cases  where  nothing  but  moot  or  abstract 
questions  are  Involved.  State  ex  reL  Mort- 
gage Co.  T.  Meacbam.  IT  Wash.  50  Pac. 
S2;  State  ex  r^  Land  t.  Otaiislni^Mr,  82 
Wash.  68V  12  Pac  709;  Lamona  v.  Odessa. 
State  Bank,  3S  Wash.  118;  76  Pae.  684;  Jonea 
T.  Miller.  86  Wasb.  499,  77  Pac.  811;  Smith 
T.  Palmer,  88  Wa>b.  276,  80  Pac  400;  Ste- 
vens V.  Jones,  40  Wash.  484,  82  Pac.  764; 
WUson  V.  Vzaser,  67  Wash.  847, 121 

In  the  case  last  dted  we  said:  "Oourte 
will  not  concon  thunselves  with  academic 
queatiraiSt  nor  hear  and  d^ermlne  abstract 
qnestims  of  law  In  order  to  determine  aa 
between  the  parties  who  shall  pay  the  costs. 
This  rule  la  so  wMl  settled  we  content  our- 
selves with  simply  citing  the  authoxitieB  sus- 
taining if— dtlng  antborlties. 

Following  tbe  uniform  practice  In  these 
eases,  the  appeal  will  be  dismissed. 


STATE  V.  GEOBOa    (No.  11,B40.) 

(Sapreme  Court  of  Washington.   April  27, 
1914.) 

1.  CaiiaiTAL  I*4W  (I  970*)— Abekst  or  Jnoo- 
ICENT^-GaOtriTDS— Dsfeotivb  Infobuation. 
Under  Bern.  &  Bal.  Code,  E  2183,  proTidfng 
that  a  jadgment  mar  be  arrested  on  motion  of 
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the  defesdant  on  tbe  groand  that  the  facts  stat- 
ed in  the  information  do  not  conetitate  a  crime, 
the  snfficiencr  of  the  information  may  be  qaes- 
tioned  by  such  motion,  although  no  objection 
waa  made  thereto  before  the  plea  waa  entered. 

[Ed.  Note. — For  other  case  a,  see  Oriminal 
Law,  Cent  Dly.  H  2446-2482;  Dec  Dig.  f 
970.*] 

2.  SODOVT  (S  6*)— "ATTXICPT"  —  IlfTOBUATIOir 

— SumCIBNCT. 

An  information  charging  that  the  defend- 
ant did  "attempt  to  carnally  know  one  , 

a  liring  homan  being  by  the  anna,"  is  not  anf- 
flcient  since  the  attempt,  either  by  aasanlt  or 
by  solicitation,  is  punishable,  and  tnis  informa- 
tion does  not  therefore  inform  the  accused  of 
the  nature  of  Ute  idiarge;  tbe  word  "attempt" 
meaning  an  intent  conpled  with  an  act,  an  in- 
choate effort  toward  actitm,  and  is  not  synony- 
mous with  assault  (<uting  Words  and  Phrases, 
title  "Attempf*). 

[Ed.  Note.— For  other  casea^  see  Sodomy,  Cent. 
Dig.  S  6;  Dec.  Dig.  S  6** 

For  other  deenitions,  see  Words  and  Phras- 
es, Tol.  1,  p.  621 ;  vol.  8,  p.  7688.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  GUUam,  Judge. 

Nick  George  was  convicted  of  attempting 
to  commit  the  crime  of  sodomy,  and  he  ap- 
peals. ReTersed  and  remanded,  with  Instruc- 
tions to  sustain  tbe  motion  In  arrest  of  judg- 
ment. 

Ttaos.  F.  Morphine  and  Harry  Slgmond, 
both  of  Seattle,  for  appellant  John  F.  Mur^ 
phy  and  Thos.  J.  L.  Kennedy,  botli  of  Seat- 
tle, for  the  Stat& 

OHADWIOE,  J.  [1]  Defendant  Is  charged 
with  having  attempted  to  commit  the  crime 
of  sodomy.  The  chargtog  part  of  the  in- 
formation Is  that  be  "unlawfully  and  felo- 
niously did  attempt  to  caroaily  Know  one 

 ,  a  living  human  being  by  the  anus." 

When  the  case  was  called  for  trial  defend- 
ant demurred  and  objected  to  the  Introduc- 
tion of  any  evidence  on  tbe  ground  that  the 
Information  does  not  state  facts  sufficient 
to  constitute  a  crime.  This  objection  was 
overruled  by  the  court  It  was  renewed  upon 
a  motion  In  arrest  of  judgment  Tbe  state 
contends  that  the  objection  came  too  late, 
citing  btate  v.  Blanchard,  11  Wash.  116,  39 
Pac.  377;  State  v.  Bodeckar,  11  Wash.  417, 
89  Pac.  646:  SUte  T.  PhllUps,  66  Wash.  324, 
118  Pac.  4S;  State  v.  HcBride,  72  Wash.  S90, 
130  Paa  486.  In  these  cases  It  Is  held  that 
a  defendant  must  make  timely  objection 
when  relying  upon  the  inauffldency  of  the 
Indictment  or  information;  that  our  proce- 
dure in  criminal  cases  Is  statutory ;  that  the 
time  for  raising  such  objections  la  before 
plea ;  that  courts  will  not  entertain  an  ob- 
jection to  the  introduction  of  testimony,  or 
pass  upon  the  legal  suiiicieQC?  of  the  plead- 
ings, after  a  plea  of  not  guilty  has  been  en- 
tered or  while  It  Is  pending.  As  we  read 
the  record,  we  are  not  called  upon  to  decide 
whether  appellant  waived  his  right  to  object 
because  of  his  failure  to  demur  to  the  in- 
formation, for  tbe  same  statute  which  fixes 


the  time  for  donnrrer  gtrea  ttte  accused  the 
right  to  raise  the  same  question  by  motion  In 
arreet  of  judgment  This  appellant  did.  The 
right  to  move  In  arr^  of  judgment  in  such 
cases  Is  admitted  In  the  Blanchard  Case. 
Section  2183,  Rem.  &  Bal.  Code,  provides  that 
a  Judgment  may  be  arrested  on  motion  of 
tbe  defendant   for  the  following  causeb: 

•  *  •  2.  That  the  facta  as  stated  In  the 
Indictment  or  information  do  not  constitute 
a  crime  or  misdemeanor."  In  State  v.  Feam- 
Bter,  12  Wash.  461,  41  Pac.  E^,  this  court  held. 
notwlUistandlng  the  fact  that  the  defendant 
had  gone  through  two  trials  of  bis  case  with- 
out objecting  to  the  sufildency  of  the  Infor- 
mation, by  demurrer  or  otherwise,  that  the 
objection  was  still  available  to  him  under 
this  statute. 

[2]  Whether  the  Information  states  a  cause 
of  action  is  a  more  difficult  Question.  Appel- 
lant reUes  upon  the  case  of  State  t.  Heath, 
67  Wash.  246,  106  Pac.  756,  while  tbe  state 
relies  upon  the  case  of  State  v.  Baker,  69 
Wash.  689,  125  PaA.  1016.  The  Heath  Case 
involved  an  Inquiry  as  to  tbe  sufflcleucy  of 
an  information  charging  an  assault  Tbe 
Baker  Case,  the  suffldency  of  an  InfcH'matlon 
charging  an  attempt  to  commit  a  robbery. 
Whether  tbe  word  "attempt"  as  used  In  an 
information  implies  a  physical  act  recognized 
or  defined  as  a  crime,  or  whether  the  acts 
constituting  the  attempt  must  be  set  out  In 
every  case,  are  not  necessarily  pertinent  to 
our  present  inquiry.  In  this  case,  no  facta 
constituting  the  attempt  are  set  out  This 
distinguishes  this  case  from  the  Baker  Case, 
where  the  court  held,  notwithstanding  some 
general  expresslcms  in  the  opinion,  that  the 
Information  charged  the  def^dant  with  at- 
tempting to  do  the  precise  things  which  are 
recited  in  the  statute  as  constitntlng  the 
crime  of  robbery,  and  Implied  an  assault  a 
physical  act  Moreover,  it  was  there  charged 
that  the  defendant  "did  unlawfully,  felonl- 
outily,  wrongfully,  and  with  force  and  tIo- 
lence,  attempt  to  take  from  the  person,"  etc. 
This  was  held  to  be  a  sufficient  charge  of  an 
overt  act  But  it  Is  our  understanding  of  the 
law  that  the  word  "attempt"  does  not  neces- 
sarily Imply  a  physical  act  An  attempt 
may  consist  of  acts  of  persuasion  or  solidta- 
tton  or  threats.  An  attempt  Is  "an  act  done 
with  intent  to  commit  a  crime."  Section 
2264,  Rem.  ft  Bal.  Code.  Reference  to  the 
dellnltlons  gathered  in  Words  and  Phrases 
under  the  title  "Attempt,"  et  seq.,  will  show 
that  an  attempt  Implies  an  Intent  or  purpose 
coupled  with  an  act  It  Is  said  to  be  an  In- 
choate efTort  toward  action.  We  know  of 
□o  cases  holding  that  the  act  or  effort  em- 
ployed to  effect  the  object  designed  must 
necessarily  possess  any  element  of  an  assault 
To  apply  the  Baker  Case  we  would  have  to 
hold  that  the  words  "attempt"  and  "assault" 
are  synonymous.  This  Is  not  so.  If  it  were, 
we  might  say  that  the  charge  of  an  attempt 
to  commit  a  crime  like  sodomy,  statutory 
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ape,  adDHrar.  or  swliHlllng  la  eqniTaieiit  to 
«  diarge  of  assanU  or  physical  contact  An 
attempt  may  or  may  not  require  a  physical 
act  toodtUng  the  person  or  property  of  aa- 
other.  An  attempt  to  commit  the  orlmo  of 
stitntory  rape  or  sodomy,  or  to  obtain  prc^ 
eity  of  another  by  any  of  the  deoeltfnl  metb- 
oda  iffeseribed  in  onr  Criminal  Code,  may  be 
committed  by  reeort  to  physical  acts  or  by 
letter  (Rec  t.  BauBftnd,  18  Cox  <X  C  9)  or 
worda.  Ttala  distlnetlon  ta  noosnlsed  by 
Ur.  Bishop.  In  dlscnaalnc  the  crime  of 
sodomy,  he  says:  "A  aolidtatlon  to  commit 
this  oOmae  Is  an  indlctatde  atteeapt;  and 
thm  may  be  oilier  forma  of  the  attempt,  as, 
aasanlt  with  Intent"  BiadioK  Criminal  Iaw, 
I  U90L  "To  make  overtures  to  one  to  com- 
mit sod«ny  •  *  •  is  an  Indictable  misde- 
meanor, though  the  person  aroroached  de> 
dines  the  persuasion."  Id.  1 767.  Brer  since 
the  statute  against  sodomy  was  passed  It 
has  been  held  In  England  that  a  solicitation 
to  sodomy  Is  an  Indictable  common-law  at- 
tempt Id.  S  768,  2.  Mr.  Bishop  notes  that 
this  doctrine  has  been  questioned  In  some 
of  the  American  books.  We  agree  with  him 
that  the  ciltidsms  are  not  sound,  and  are 
no  more  than  mistaken  Judicial  dictum. 

Under  the  Oomtitntlon  of  this  state,  and 
anda-  all  authority,  an  accused  person  Is 
KiUtled  to  demand  the  nature  and  cause  of 
the  accusation  made  against  him.  It  being 
possible  to  commit  the  criir.e  charged  In  more 
than  one  way,  the  facts  constituting  the 
crime  must  be  set  out  with  soffldent  particu- 
larity so  that  the  accused  may  know,  eltlier 
from  the  terms  of  the  Indictment  or  informa- 
tion, or  from  the  Implications  that  attend  Its 
diarging  words,  the  charge  he  Is  called  upon 
to  meet  It  It  were  not  so,  a  charge  of  "an 
attempt  to  murder"  "by  killing  him"  would  be 
good.  By  this  test,  the  information  does  not 
sute  tacts  sufficient  to  ccmstitute  a  crime. 

The  case  la  reversed  and  remanded,  with 
iastractlons  to  sustain  the  motion  In  arrest 
of  Judgment 

CBOW,  a  J.,  and  GOSB  and  ELLIS.  JJ., 
«0Dcar, 


CARE  et  aL  t,  BONTBIUS.   CNo.  11,032.) 

^Supreme  Court  of  WaBhlogtoo.   ApA  27, 

1914.) 

1.  BiLis  AKD  Nona  (S  628*)— Aoxzokb— En- 

DERCK. 

In  an  action  on  a  note  Indorsed  over  to  a 
third  petson,  but  later  returned  to  plalntiffe, 
endeoca  htld  to  show  that  plaintiffs  were  the 
owtKra. 

,  [Gd.  Note.— For  other  cases,  see  Bills  and 
gt^  Oent  Dig.  fi  1822-1825;  Dec.  Dig.  | 

2.  EtIDBNC*  (i  18*)— JCDICIAL  NOTICK. 

Id  an  aetl«i  on  a  note,  the  court  may  allow 
naaonahle  fees,  without  evidence  as  to  wtiat 
eontdtates  a  nastmahle  fee;  the  court  being 


as  eompetoit  to  Judge  of  that  matter  as  wlt- 
oesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  22;  Dec  Dig.  1  18.*) 

3.  SaUES   (I  441*)— BSEACH  OT  WAaBANTT- 

EVIDEHCE. 

In  BQ  action  on  a  note  given  for  the  price 
of  machinery,  evidence  held  insufficient  to  ifaow 
a  breach  of  warraoty  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SB  1277-1283;  Dec.  Dig.  {  441.«] 

Department  2.  AH>eal  from  Superior 
Court  lilncola  County;  F.  K.  P.  Baske, 
Judge. 

Action  by  A.  H.  Carr  and  others  against 
D.  C.  Bonthlua  From  a  Judgment  for  plaln- 
tlfb,  defendant  af^teals.  Affirmed. 

Martin  &  Wilson,  of  Davenport  for  appe- 
lant Freeoe  ft  PettlJ<diii,  of  Davenport,  for 
respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiffs  tqion  a  promissory  note  and  to 
foreclose  a'chattel  mortgage  given  as  securl^ 
therefor.  The  complaint  Is  in  the  usual 
form.  The  answer  of  the  defendant  admit- 
ted  flw  execution  and  dellveiy  of  the  note 
and  mortgage,  and  tiut  ^e  same  had  not 
been  paid,  but  denied  that  tliere  was  any- 
thli«  due  thereon.  The  defenduit  alleged 
affirmatively  that  the  note  and  mortgage 
were  obtained  hy  fraud  and  misrepresenta- 
tion, and  were  without  conslderatton,  and 
thai  If  Uiere  was  any  Indebtedness  fiiereoB, 
the  same  was  due  to  ttut  International  Ouv 
veeter  Company  of  America,  and  not  to  the 
plalntlflh.  The  reply  denied  the  afflrmatlTe 
defenses  alleged.  Thereafter  the  cause  waa 
tried  to  the  court  vrlthont  a  Jury.  Findings 
were  made  in  favor  of  the  plaintUfs,  and  a 
Judgment  of  foreclosure  was  entered.  Ibe 
d^endant  has  appealed  flrom  that  Judgmmt 

It  appears  from  the  record  that  In  May, 
1911,  the  appellant  purchased  a  gasoline  en- 
gine, pump,  and  pomplng  plant,  to  be  need 
for  irrigation  purposes,  and  in  consideration 
tiierefor,  executed  two  notes,  both  b^ng  dat- 
ed May  6,  1911.  One  of  these  notes  was  for 
$467,  and  was  dne  October  1,  1911 ;  the  oth- 
er was  for  |B70,  due  November  1, 1911. 
were  both  made  payable  to  the  International 
Harvester  Oompany  ot  America.  Hie  ma- 
dilneiy  for  whkdi  Qie  notes  were  glvmi  was 
purdiased  hy  the  respondents  from  ttie  Inters 
national  Harvester  Company  of  America. 
The  notes  were  taken  in  the  name  of  the  har- 
vester company,  and  ^Ivered  to  It  by  the  re- 
spondents as  security  for  debts  which  they 
were  owing  to  the  harvester  company.  Aft- 
er ttiese  notes  became  dne  and  were  not  paid, 
and  after  the  appellant  had  used  the  maddn- 
ery  during  ttie  sesscm  of  1911,  an  exten- 
irioD  of  time  In  whi^  to  pay  the  notes  was 
granted  by  the  respondeats  to  the  appelant 
and  at  that  ttme,  vis.,  Octoha  20,  1911,  a 
new  note  was  encnted  by  the  appellant  pay- 
able to  tbn  respondents  upmi  demand.  Cor 
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$1,268^  Tblt  Indnded  Oie  amonnt  of  th* 
first  two  note^  wblcb  were  mat  due.  and  aim 
an  Item  of  $17a75,  wblcb  was  due  from  tbe 
appelant  to  tbe  reapondenta  upon  an  open 
account  At  tbe  time  tbls  last  note  was  giv- 
en, the  two  notes  first  above  mentioned  were 
anrrendeted  to  the  appellant,  and  tbe  mort- 
gage In  Question  vna  given  to  secure  tbe 
payment  of  Qie  note  last  given.  Iliereafter 
this  note  was  indorsed  by  tbe  respondoitB 
and  delivered  to  tbe  International  Harvester 
Company  of  America.  Olie  reapondoits  Qiere- 
after  pidd  tbe  debts  wblcb  tbey  were  owing 
tbe  barvester  company,  and  tbe  note  was  re- 
delivered to  tbem,  and,  after  demand  was 
made  for  payment  tbereof,  tills  action  was 
brought  upon  tbe  note  and  to  foredoae  tbe 
mortgage. 

[1]  It  Is  contended  by  the  appellant:  First, 
that  the  debt  represented  by  tbe  note  la  due 
to  tAe  International  Harvester  Company  of 
America,  and  not  to  the  respondents;  and 
it  Is  contended  that  the  evidence  showing  the 
transaction  tended  to  contradict  tbe  original 
notes  and  tbe  original  contract  There  is  no 
merit  In  this  position,  because  It  appears 
without  dispute  that  the  original  notes,  while 
taken  In  the  name  of  the  barvester  company, 
were  taken  up  and  paid  by  tbe  sabsequent 
note  given  to  the  respondents.  While  tbls 
note  was  Indorsed  by  the  respondents.  It  was 
afterwards  returned  to  tbem  by  the  harvester 
company,  and  at  tbe  time  of  tbe  trial  the 
respondents  were  In  possession  of  the  not^ 
and,  under  all  tbe  evidence,  they  were  the 
owners  of  the  note.  There  was  no  attempt, 
and,  in  flict  there  was  no  evidence,  wblcb 
tended  to  dlapnte  or  vary  the  terms  of  the 
original  contract  The  respondents,  under 
the  evidence,  were  clearly  the  owners  and 
holders  of  tbe  note.  In  Seattle  National 
Bank  v.  Emmons,  16  Wash.  G85,  48  Paa  262, 
this  court  said:  "It  Is  In  testimony  that 
the  note  was  made  formally  payable  to  the 
Commercial  National  Bank  simply  as  a  mat- 
ter of  convenience  In  keeping  the  accounte 
between  the  two  banks,  and,  so  far  as  tbe 
sufficiency  of  the  complaint  Is  concerned, 
if  there  bad  been  no  allegation  in  relation  to 
the  assignment  of  the  note,  tbe  allegation 
that  tbe  plaintiff  was  tbe  owner  and  bolder 
of  It  would  have  been  sufficient  under  tbe 
statute  which  requires  that  tbe  action  shall 
be  brought  In  tbe  name  of  tbe  real  party  in 
Interest  to  have  admitted  proof  of  the  asslgn- 
mait  and  transfer  of  the  note  to  the  plaintiff, 
or  of  any  fact  which  would  tend  to  eateblisb 
tbe  ownership  of  tbe  plaintiff  in  tbe  note." 
It  is  clearly  and  positive  shown  In  tbls 
case  that  tbe  respondente  were  tbe  real  pais 
ties  in  Interest  and  the  owners  of  the  note. 

It  is  next  argued  that  the  court  erred  In 
refusing  to  make  certain  flndlngB  proposed 
tQ-  the  appellant  But  we  tbink  tbe  evidence 
Is  dear  to  tbe  effect  that  tbe  note  sned  npoi 
was  t^Tem  by  the  ai^Iant  to  tbe  respondents 


for  a  ndnaUa  oondOnatlon;  ttiat  flw  note 
was  past  dne;  and  that  tbe  xemmDdentt  wmn 
ttie  owners  and  boldersoC  It  at  ttw  time.  TIM 
respondents,  therefore,  were  clearly  entitled 
to  foreclose  the  mortgage. 

[2]  Th»  coart  tonnd  tbat  |200  was  a  z«a- 
Bonable  attorney's  fee  to  be  allowed  for  tbe 
finedosnn.  tt  Is  a^oed  Iv  tlie  appellant 
Uiat  thwe  was  no  evidence  to  npport  tbls 
oondnslon.  Bat  we  beld  In  Wunodk  ▼.  Its- 
wis,  88  Wash.  144,  80  Pac.  297,  that  no  evi- 
dence was  necessary  In  such  esses;  that 
the  court  was  as  competent  to  judge  what 
was  a  reasonable  attorney's  fbe  in  sncb  a 
ease  as  the  ordinary  witness  wblcb  ndarbt 
be  called.  Ibere  was  no  error  In  this  flndlns. 

[3]  It  la  also  argued  by  13ie  appelant  tliat 
Hie  pump  was  sold  upon  a  guaranty  to  do 
certain  work,  and  that  tbe  pomp  and  engine 
did  not  comply  wlOi  the  goaranty.  AreaOins 
of  Va»  evUaiGe  In  the  case  shows  tUat  at 
times  tbe  engine  and  pumping  plant  did  not 
work  propwly.  Bat  title  evMence  also  Sbows 
that  whatever  waa  wrong  with  tbe  engine 
or  pomidns  plant  was  doe  nttrely  to  the 
.method  of  Its  managemmt^  and  not  to  any 
defect  in  tbe  engine  at  tbe  plant  Pnrtber- 
more,  after  tbe  appellant  had  used  the  engine 
and  ponvdng  plant  for  one  seasini,  be  gave 
tbe  note  and  mortgage  sued  mton  hezirin  wittk- 
out  qnestlimfav  the  warrantr*  And  w«  ars 
satlafled  from  tbe  evidence  that  than  was  no 
snffldwit  showing  that  flu  pmu^of  plant  did 
not  fulfill  tbe  warranty,  or  that  the  appellant 
was  not  perfectly  satlafled  tberewltb. 

We  find  no  merit  In  the  meal,  and  Om 
ju^mmit  Is  flisE^is  sfBrmiwI 

CROW,  a  and  PARKER,  FULLDR* 
aN)N,  and  MORRIS,  JJ^  oonenr. 


.  In  re  BECK'S  ESTATE.   (No.  11,604.) 
(Supreme  Court  of  Wariilngton.   April  28, 

1.  Wills  <|  29fm— Ooirxssf — ADmasuiuTT 

OF  EVIDBNOB— OaPAOITT. 

In  a  will  contest  on  the  ground  that  It  was 
not  the  will  of  testatrix  because  she  did  not 
anderstaad  tiie  Englldi  language  w  what  was 
t>elng  said  when  it  was  read  to  ber  In  Bnglidi 
by  the  attorney  who  drew  it  evidence  that  he 
was  requested  to  draw  It  and  obtained  all  his 
information  as  to  it  from  tbe  conteatees,  sons 
of  testatrix  and  the  pclndpal  benefloiaries,  was 
materisL 

[Ed.  Note.— For  other  cas^  see  WlUi^  Cent 
Dig.  Si  686-672,  675-678;  Dee.  Dig.  {  293.1 

2.  WILLS  a  164*)~OONTBaT  —  APKISSIBILITr 
OF  EVZDENCB— UNDDE  IlTFLimnCE. 

Such  evidence  was  also  admissible  on  the 
issue  of  undue  Influence  on  the  part  of  cob- 
tMtoes. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent 

Dig.  S8  403-414 ;  Dec.  DigTl  164.*] 

3.  WrrirassBs  ($  190*)— Pbivilbgbd  C!oiorowi- 

CATION— ATTOBNET. 

SuiHi  evid«nc«  was  not  tnadmlsslble  on  the 
ground  that  tbe  communications  by  tbe  tttoxnej 
to  tbe  benefidariea,  or  by  Ibem  to  bbn,  were 
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privOvcd,  idDM  In  dnOiat  the  win  be  ms 
acting  for  fht  testatrix. 

[Ed.  Note.— For  otlier  caees,  eee  Witneesei, 
Cent.  Dig.  H  749-761.  766^^;  Dec.  Dig.  | 
199.'] 

4.  Wiixs  a  S02*)— CoHTMT— SuiroaxKCT  OF 
Evidui(»~Pbiiu  Facie  Case. 

A  Aoviu  that  testatrix  did  not  under* 
stand  the  Eaglieh  language  in  whicb  bar  wUl 
was  writteiL  and  that  It  was  read  to  her  in 
Enclish,  and  not  explained  to  her  so  tbat  she 
could  nndentand  its  terme,  was  snfficicDt  to 
Diake  a  prima  fade  case  that  it  was  not  her 
wiU. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  H  S7S.  681,  700-710;  Dec.  Dig.  1302.*] 

Department  2.  Appeal  from  Superior 
Court,  Whitman  Ootmty;  B.  L.  McQrosky. 
Judge. 

Contest  of  the  will  of  Annie  Beck,  de- 
ceased, after  its  admlasion  to  probate,  be- 
tween Samuel  Beck  and  others  against  Jolm 
r.  Beck  and  another.  Judgment  for  con- 
testees,  and  contestants  appeal.  Reversed 
and  remanded. 

Chas.  R  Hin  and  Nein  ft  Bnrgunder,  both 
of  Colfax,  for  appellants.  Hanna  &  Hanna, 
<tf  Colfbx,  and  Fred  D.  Helwig,  of  Maiden, 
for  respondents. 

MOUNT,  J.  This  action  is  a  contest  of  a 
wllL  The  will  was  executed  by  Annie  Beck, 
deceased,  and  was  admitted  to  probate  by 
the  superior  court  of  Wbitman  county  on 
March  1,  1912.  Thereafter,  in  September, 
1912,  the  contestants  filed  a  petition,  con- 
testing the  will  of  the  deceased  upon  the 
following  grounds:  Undue  influence  upon 
the  testatrix  by  John  F.  Beck  and  Joseph 
W.  Beck,  SODS  of  the  deceased,  and  the  prin- 
cipal beneficiaries  nnder  the  will;  ttiat  tlie 
will  was  not  executed  as  required  by  law; 
that  tbe  testatrix  at  the  time  of  executing 
the  will  did  not  have  snfltdent  mental  capac- 
ity to  execute  the  same;  tbat  she  did  not 
know  and  did  not  tinderstand  the  contents  of 
the  Instrument;  that  the  will  was  wrlttm 
In  the  English  language,  which  the  testatrix 
could  not  speak  or  understand;  that  the 
will  was  not  translated  to  her;  tbat  she 
did  not  sign  the  will,  or  request  any  one  to 
dgn  it  for  her;  and  tbat  it  was  not  her  will. 
Issues  were  made  up  ni>on  these  questions, 
and  tbe  case  was  tried  to  the  court  without 
a  jury.  After  the  evidence  offered  on  behalf 
of  the  oontestants  was  before  the  court,  the 
court  dismissed  the  adlon.  This  appeal  fol- 
lowed. 

It  was  clearly  shown  by  the  evidence  of 
the  contestants  that  the  testatrix,  at  the 
time  she  made  the  will,  was  73  years  of  age ; 
that  she  bad  lived  in  the  vicinity  wbere  the 
will  was  made  for  a  long  period  of  years; 
that  she  did  not  tmderstand  or  speak  the 
Bngtlsh  language,  ber  native  tongue  being 
Bohemian;  and  tiiat  she  could  not  carry  on 
a  oonrersatloa  eltber  in  Grerman  or  g^gllsb. 

The  wUl  was  prepared  by  one  Belwlft  an 


attorney,  and  was  «xecated  b?  the  testatrix 
in  tbe  presenoe  of  two  witnesses.  She  wai 
not  able  t»  write  her  name,  but  signed  tbe 
will  by  .making  a  cross.  Tbe  will  was  read 
to  ber  In  Bnglisb  by  cue  of  the  attesting  wit- 
nesses, and,  when  asked  if  she  understood  it 
she  said,  "Yea."  Slie  was  asked  several 
queetious,  and  to  eadi  she  simply  answered, 
"Yes."  Sbe  may  or  may  not  nave  under- 
stood the  questions,  bat  It  is  apparent  from 
the  evld^ce  which  is  brought  here  that  she 
did  not  understand  the  EngUAh  language, 
and  certainly  did  not  understand  tbe  will 
when  It  was  read  to  her.  If  the  will  was 
not  explained  to  ber  in  ber  native  tongue, 
she  clearly  did  not  know  tbe  ocmtuitB  of  it 

[1, 2]  The  principal  contention  of  tbe  con- 
testants upon  tbe  trial  was,  Hoit  ilie  will 
was  not  the  wiU  of  the  testatrix,  because  she 
did  not  understand  the  English  language, 
and  did  not  understand  what  was  being  said 
when  the  will  was  being  read  to  her.  Dur- 
ing the  trial,  one  Helwig,  the  attorney  who 
drew  tbe  will,  was  upon  the  witness  stand, 
and  was  asked  the  question:  "Q.  At  whose 
reqnest  did  you  draft  it?"  This  question 
was  objected  to  upon  the  grounds  that  it 
was  immaterial  and  irrelevant,  and  not  re- 
sponsive to  any  Issue  in  the  action,  and  that 
It  was  privileged.  The  court  sustained  the 
objection  upon  the  ground  that  the  testi- 
mony was  immaterial.  Tbe  oontestants  then 
offered  to  prove  tbat  tbe  witness  "was  em- 
ployed by  and  was  requested  by  Jobn  and 
Joe  Beck,  the  principal  beneficiaries  of  the 
Instrument  admitted  In  this  court  as  tbe 
last  will  of  Annie  Beck,  deceased,  and  that 
they  gave  him  the  information  from  which 
the  will  was  drawn  by  him,  and  that  all  tbe 
informatioD  that  he  bad  was  derived  from 
one  or  the  other  or  twth  of  those  parties,  and 
from  no  other  source."  This  offer  was  ob- 
jected to,  and  the  objection  was  sustained. 
We  think  the  court  erred  In  rejecting  this 
evidence.  As  above  stated,  the  principal 
points  relied  upon  by  tbe  contestants  were 
tbat  the  deceased  at  tbe  time  tbe  will  was 
executed  by  her  did  not  understand  it.  and 
upon  the  ground  of  undue  influence  exercised 
by  these  two  beneficiaries  upon  tbe  testatrix. 
The  fact  tbat  these  two  beneficiaries  pro- 
cured an  attorney  to  draw  the  will,  if  it  be. 
a  fact,  was  material  upon  both  questions: 
First,  as  to  whether  the  testatrix  underatood 
tbe  will ;  and,  second,  upon  the  question  of 
undue  Influence. 

In  1  Underbill.  Law  of  Wills.  |  187,  it  is 
said :  "Tbe  fact  that  the  person  who  drew  a 
will  for  tbe  testator,  or  who  was  active  in 
procuring  and  superintending  its  execution, 
is  named  as  beneficiary  in  It  was  sufficient 
to  make  the  Instrument  invalid  at  tbe 
Roman  dvU  law.  But  the  common  law  does 
not  go  to  such  an  extreme  as  thia  «  *  • 
Many  cases  seem  to  bold  tbat  tbe  circum- 
stance tbat  a  party  draws  a  will,  or  actively 
superintends  Its  execution,  nnder  which  he 
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takes  a  legacy,  alone  and  withont  posittTe 
proof  of  the  active  procurement  of  tbe  bene- 
fit, raises  a  presnmption  of  onduo  influence 
exerted  by  him  which  most  be  rebutted  by 
clear  and  satlsfactoir  evidence.  •  *  * 
The  tBct  that  the  party  superhitendlng  the 
execution  of  the  will,  or  the  person  who 
propounds  It  for  probate,  takes  a  large  bene- 
fit under  It  la  a  circumstance  raising  a  sus- 
pldbon  of  undue  Influence.  It  must  then  be 
shown  to  the  satisfaction  of  the  court  that 
the  testator  did  In  fact  know  and  approve  of 
the  contents  of  the  wllL  Upon  this  point 
the  evidence  must  be  dear,  affirmative,  and 
conclusive.  •  •  *  But  the  safer  and 
more  correct  statement  of  tbe  rule  is  that 
such  a  condition  of  affairs  creates  no  i»re- 
sumptlon,  but  merely  raises  a  suspicion 
which  ou^t  to  appeal  to  the  vigilance  of 
the  court  Such  wills  aro  certainly  not  look- 
ed upon  with  farm.  The  court  will  cautious- 
ly and  carefully  examine  Into  the  circum- 
stances which  were  attendant  upon  their 
execution,  and  will  scan  with  a  scrutinizing 
eye  the  evidence  offered  to  procure  their 
probate.  No  presumption  of  undue  influence 
Invariably  arises  from  the  fact  that  a  will 
is  drawn  by  a  beneficiary  under  it,  which  la 
Bufficioit  to  cast  the  burden  of  showing  the 
absence  of  Influence  upon  the  proponent  It 
is  a  fact  to  be  considered  with  other  facts. 
It  Is  undoubtedly  a  suspicious  fact  but  Its 
weight  depends,  not  solely  upon  Its  char- 
acter, but  upon  the  facts  and  circumstances 
w1t3)  which  It  is  connected.  In  some  cases  It 
would  have  no  weight  at  all.  Thus,  If  it 
appear  that  the  testator  had  testamentary 
capacity,  mat  he  dictated  his  will  and  knew 
Its  contents  at  the  date  of  Its  execution,  and 
that  it  was  executed  In  the  statutory  man- 
ner, the  mere  fact  that  the  will  was  written 
by  the  sole  beneficiary  would  not  be  enough, 
unless  coupled  with  other  extremely  sns- 
plclouB  facts,  to  overthrow  it,  or,  taken  alone, 
to  cast  the  slightest  suspicion  upon  It" 

And  in  Rood  on  Wills,  }  190,  It  Is  said: 
"Undue  Influence  is  not  to  be  Inferred  from 
the  scrivener  being  procured  by  the  principal 
legatee,  though  the  testator  lived  with  him 
and  was  old  and  sick.  If  the  tester  was 
well  and  strong,  there  arises  no  presumption 
of  undue  Influence  or  fraud  from  the  fact 
that  the  person  who  drew  It  up  was  favored 
by  it  Rut  if  the  testator  was  weak  and  the 
scrivener  beneflted,  slight  circumstances  In 
addition  may  suffice  to  cast  tbe  burden  upon 
him  to  show  that  there  was  no  fraud  prac- 
ticed and  no  undue  Influence  exercised." 

In  this  case  It  was  shown  conclusively,  we 
think,  that  tbe  testatrix  did  not  understand 
the  English  language  sufficiently  to  car^  on 
an  ordinary  conversation,  and  it  Is  clearly 
shown  that  she  did  not  understand  enough 
of  the  English  language  to  comprehend  the 
terms  of  the  will  which  was  read  to  her  In 
tbe  BingllA  language.  It  seems  plain,  there- 
fore, t^at  If  it  can  be  shown  that  the  will 


,  was  procured  1^  Gbe  principal  benefldarlea, 
who  stated  to  the  scrivener  the  terms  of  tbe 
will,  and  It  was  then  drawn  according  to 
their  dictation  and  not  according  to  the  dic- 
tatl(Hi  or  desires  of  the  testatrix,  and.  it  was 
not  ftiUy  e^Ialned  to  her,  or  that  she  did 
not  understand  it  as  It  was  read  to  h«r  In 
Bngllsh.  Uils  would  be  sufficient  to  set  tbe 
will  aside.  We  are  satisfied,  therefore,  tbat 
the  court  should  have  allowed  the  fullest  in- 
vestigation into  the  focts  Burroundlag  tbe 
drafting  of  the  Instrument,  and  If  they  were 
unexplained  and  not  shown  to  have  been 
thoroughly  understood  by  the  testatrix,  tbe 
win  was  clearly  not  her  will. 

[9]  We  think  there  Is  no  merit  In  the  con- 
tmtton  that  ttie  communication  was  privi- 
leged. If  the  will  was  drawn  by  an  attor- 
ney who  was  employed  by  the  prlmApal  bene- 
ficiaries, tbe  communications  made  by  sacli 
attorneys  to  ^e  beneficiaries,  or  by  tlie  bene- 
ficiaries to  tbe  attorney,  cannot  we  ttiink, 
be  reasonably  interpreted  as  privileged,  be- 
cause In  drafting  the  will  he  was  acUnc  for 
the  testatrix. 

[4]  The  facte  shown,  namely,  that  the  tes- 
tatrix did  not  understand  the  English  lan- 
guage, in  which  the  will  was  written,  and 
that  the  will  was  read  to  her  In  Ehigllsh,  and 
not  explained  to  her  so  that  she  could  nnder^ 
stand  Its  terms,  were  sufficient  we  think,  to 
make  a  prima  facie  case  that  It  was  not  her 
will.  We  are  of  the  opinion,  therefore,  that 
the  court  erred  in  refusing  to  receive  the 
evidence  offered,  and  also  in  concluding  that 
a  prima  fade  case  had  not  been  made. 

The  Judgment  Is  therefore  reversed  and 
the  cause  remanded  for  further  proceedings. 

GROW,  a  J.,  and  PARKKB,  FUIXBB- 
TON,  and  MOBRIS,  JJ.,  concur. 


GOSKT  V.  SEATTLE  TAXICAB  &  TRANS- 
FER CO.    (No.  11,577.) 

(Supreme  Court  of  Wasblogton.   April  29, 
1914.) 

Trial  (8  295*)— Instbuctions. 

In  an  action  for  personal  Injuries  by  be- 
struck  by  a  texicab,  In  which  an  ordinance 
fixing  the  speed  limit  wltbln  certain  districts 
was  excluded,  becauBe  there  was  no  evidence 
that  the  accident  occurred  within  such  dlfltrictB, 
the  court  submitted  the  case  upon  the  Uieoty 
that  neeligence  was  to  be  determined  independ- 
ently  of  the  ordinance,  but,  in  prefacing  the  in- 
struction, reference  was  made  to  the  ordinance. 
The  court  had  previously  instructed  that  there 
was  no  evidence  that  tlie  tazicab  was  bainx  driv- 
en in  violation  of  the  ordinance,  and  tiiat  It 
should  not  he  considered.  Beld,  that  the  refer- 
ence to  the  ordinance  could  not  have  mid«i  the 
jury. 

TEd.  Note.>— For  other  eases,  see  TrioL  Gent 
DiB.  II  70^717;  Dec  Dig.  |  290.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  Harry  Oosky  against  the  Seattle 
Taxicab  ft  Transfer  Oompany.  From  a  Jndg- 
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ment  ft>r  plaintiff,  defendant  appeals.  Af- 
firmed. 

Brlghtman,  Halventadt  ft  Tennant,  of 
Seattle,  for  appellant  Mllo  A  Boot  and 
Seed  A  HardmaOt  aU  of  Seattle^  for  respond- 
ent 

MAIN,  7.  In  tlila  action  the  plalntUT 
soa^t  to  recorer  damages  for  personal  in- 
Jnrtes  alleged  to  be  due  to  negligence  charge- 
able to  the  defendant 

On  August  31.  1912.  the  plaintiff  while 
crossing  Second  arenne,  in  the  city  of  Seat- 
tle, at  the  intersection  of  that  street  with 
Union  street,  was  struck  by  a  taxlcab  operat- 
ed by  one  of  the  defendant's  drlyers.  On 
January  7th  thereafter  the  pres«it  acUon 
was  Instituted.  After  the  Issues  were  form- 
ed, the  cause  came  on  for  trial  before  tbe 
court  and  a  Jury.  A  rerdlct  was  returned 
(or  the  plaintiff  In  the  sum  of  $850.  Upon 
the  verdict  Judgment  was  entered.  The  de- 
fendant appeals. 

A  detailed  statement  of  the  facts  is  un- 
necessary. The  case  of  Chase  t.  Seattle 
Taxlcab  &  Transfer  Co.,  139  Pac.  499,  and 
the  present  case  were  argued  on  the  same 
day.  Practically  the  same  briefs  were  filed 
In  each  case.  Upon  oral  argument,  if  not  tn 
the  briefs,-  It  was  practically  conceded  that 
the  holding  tn  this  case  should  follow  that 
of  the  Chase  Case,  unless  the  error  sought  to 
be  predicated  upon  an  Instruction  should 
cause  a  reversal  and  a-  new  trial.  The  af- 
firmance of  the  Chase  Case  renders  it  only 
necessary  here  to  consider  the  question  of 
the  instruction. 

During  the  trial  the  respondent  offered  In 
evidence  an  ordinance  fixing  the  speed  limit 
of  automobiles  within  certain  districtfi  In 
the  <dty  of  Seattle.  Owing  to  the  fact  that 
there  was  no  evidence  offered  showing  that 
the  present  accident  occurred  within  a  dis- 
trict where  the  speed  as  fixed  by  the  ordl- 
Qsnce  was  eight  miles  per  hour,  it  was  not 
admitted.  The  cause  was  submitted  to  the 
Jury  by  the  trial  court  upon  the  theory  that 
it  was  to  determine,  from  the  surrounding 
facts  and  circumstances,  whether  the  driver 
of  the  tazicab  had  exercised  due  care,  inde- 
pendent  of  any  consideration  of  the  ordi- 
nance. In  prefacing  the  instruction,  the  trial 
Judge  referred  to  the  ordinance  which  made 
it  ill^al  for  a  taxlcab  to  be  driven  at  a 
speed  greater  than  eight  miles  per  hour.  He 
had  previously  told  the  Jury  that  there  was 
DO  testimony  that  the  taxlcab  was  being 
driven  at  a  speed  in  violation  of  the  ordi- 
nance^ and  that  it  should  not  take  such  ordi- 
nance into  conalderatlon  in  deliberating  upon 
the  case.  The  instructions,  when  read  in 
tta^  entirety,  make  it  plain  that  the  court 
was  submitting  to  the  jury  the  question  of 
the  appellant's  negligence,  disregarding  any 
speed  limit  fixed  by  the  ordinance.  While 
the  reference  to  the  ordinance  which  is  com- 


plained of  may  have  been  improvldntt  It 
could  not,  in  the  light  of  the  other  Instroo* 
tlons,  have  misled  the  Jury. 
The  Judgmant  wlU  be  afflnsed. 

CBOW,  C.  J.,  and  ELLIS,  GOSE,  and 
GBADWIOE,  JJ^  concar. 


ATWOOD  et  al.  V.  WASHINGTON  WATKR 
POWER  CO.    (No.  11,615.) 

(Supreme  Court  of  Washington.   April  29, 
1914.) 

1.  TRIAI.    (I  189*)— EVIDENCB— QUESnOW  FOB 
JURT. 

Where  reasonable  men  may^  differ  as  to  the 
sufficiency  of  the  evidence,  the  jury  must  deter- 
mine the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
D^.^jif  S82.  883.  3S&-S41,  386;  Dw:.  Dig.  | 

2.  CaKUKBB  <i  820*)— IRJVBT  TO  SnOIF  CUB 

PassBNaBBs  — NiauoEiicx  -^jDsmoii  fob 

JUBT. 

Whether  a  street  car  was  negligentljr  start- 
ed with  a  sudden  jerk  so  as  to  cause  injury  to 
a  paasen^r  attempting  to  board  the  car  hM, 
under  the  evidence,  for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Die.  $|  1118.  1126,  11?9,  ll.W,  1160. 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1S26;  Dec.  Dig-  I  S20.*] 

3.  Daicagks  (I  208*)— Pkbbonjx  Injubibb— 

EVIDENOB. 

Where,  in  an  action  for  a  personal  injury, 
a  physician  testified  that  the  injury  produced 
the  miscarriage  of  plaintiff,  and  other  physicians 
testified  to  the  contrary,  and  plaintiff  testitied 
that  her  health  was  good  before  the  Injury, 
and  that  immediately  after  the  injury  she  began 
to  suffer  paiu  and  continued  to  suffer  pain  un- 
til the  mlRcarriage  occurring  on  l^nrsday  fol- 
lowing the  injury  on  Sunday,  the  questi<m 
whether  the  miscarriage  was  caused  by  the  in- 
jury was  properly  submitted  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Damaxee, 
Cent  Dig.  «  54,  64,  68.  132,  144,  146,  205.^ 
633.  534 ;  Dec.  Dig.  |  208.*] 

4.  Daiuobs  (i  163*)— PBBSOffAZ.  IirnrBixe— 

Evidence. 

One  suing  for  personal  injuries  need  only 
show  that  an  Injury  complained  of  probably  re- 
sulted from  the  accident  and  he  may  rely  on 
presumptions  and  inferences  and  the  protobil- 
ities  must  be  weighed  by  the  jury  in  determin- 
ing the  extent  and  character  of  the  Injaries. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  »  464-469;  Dec.  Dig.  S  168.*] 

6.  Daiuobs  (S  20*)— Iit jttbibs  to  Pa8SE!VOEB8 

— NeOUOENCB— LlABIUTT. 

A  carrier  negligently  causing  or  eontribnt- 
Ing  to  a  passenger's  Injury  is  liable  (or  any  in- 
jury Sowing  from  its  negligence. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent.  Dig.  §|  66-57;  Dec  Dig.  |  20.*] 

6.  TBIAI.    (I  280*)— iNSTBUCTlOITa—RBFnSAL 

TO  Give  iNSTBuonoNs  Covebbd  bt  the 

Ghaboe  Given. 

It  is  not  error  to  refuse  requested  Instruc- 
tions, where  the  law  of  the  case  was  covered  by 
the  court's  Instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  651-659;  Dec.  Dig.  |  260.*] 

Crow,  C.  J.,  and  Chadwick.  J.,  diaseating. 

Department    1.   Appeal    from  Sup«ior 

Court,  Spokane  County ;  Bruce  Blake,  Judge. 
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Action  bj  Dora  BL  Atwood  and  husband 
agalnat  the  Washington  Water  Power  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

See,  also,  71  Wash.  G18, 128  Fac.  1066. 

Post,  Avery  &  Hlggina,  of  Spokane,  for  ap- 
pellant Munttt  &  Flood,  ot  Spokane  tox  re- 
spondents. 

GOSE,  J.  This  action  was  brought  to  re- 
cover damages  for  personal  Injuries  sustain- 
ed by  the  plaintiff  wife  in  one  of  the  defend- 
ant's street  cars,  In  consequence  of  its  al- 
leged negligence.  From  a  verdict  and  Judg- 
ment In  favor  of  the  plaintiffs,  the  defendant 
prosecutes  an  appeal.  This  Is  the  second  ap- 
peal. See  Atwood  v.  Washington  Water 
Power  Co.,  71  Wash.  518, 128  . Paa  1065. 

The  testimony  tends  to  prove  the  follow- 
ing facts:  On  Sunday  afternoon,  June  18, 
IBll,  between  6  and  6  o'clock,  the  respondent 
wife,  hereafter  called  the  respondent,  with 
two  of  her  small  children  and  her  step- 
daughter, became  passengers  on  one  of  the 
app^lant's  street  cars.  Before  entering  the 
car,  the  respondent  lifted  or  assisted  her  lit- 
tle daughter,  five  years  of  age,  weighing  80 
or  36  pouDds,  onto  the  first  step  of  the  car. 
She  then  entered  tlie  car,  followed  hy  her 
son,  tbm  about  eight  years  of  agi^  and  a 
grown  stepdaughter.  When  the  respondent 
reached  the  platform  of  the  car,  she  took 
her  danghter  by  th»  hand,  walked  into  the 
car,  and  bad  gotten  ^mnst  to  tb»  first  cross 
seat  when  tbe  car  started,  with  "such  an  tm- 
Qsual  jerk"  that  she  was  thrown  back,  her 
shoulder  and  the  right  side  of  her  head 
striking  the  door.  She  testified  that  she  had 
often  ridden  on  street  cars,  and  that  she  had 
"never  [before]  experienced  sneh  a  vtoloit 
shock,  BO  Quick  and  so  sodden."  The  re- 
8poni!hnif  s  son,  who  was  about  nine  years  of 
age  at  the  time  of  the  trial,  testified  that  the 
car  started  with  a  J«-k  as  he  was  entering 
the  door,  and  tiiat  be  fell  Into  the  arms  ctf 
the  ooodnctor.  The  stepdaughter  testified 
that  the  car  started  vlth  quite  a  Jerk ;  that 
she  had  riddm  on  street  cars  many  times; 
that  she  "never  e^erienced  that  kind  of  a 
Jerk  beftne";  and  that  she  was  in  the  vesti- 
bule^ had  bold  of  a  rod,  and  was  thrown  to- 
ward the  north  when  the  car  started.  The 
appellant's  testimony  tended  to  show  that  no 
such  accident  happened. 

[1 ,  2]  The  appellant  contends  that  the  facts 
stated  do  not  establish  Its  negligence.  The 
real  question  is,  Does  the  evidence  sustain 
an  inference  of  negligence,  or,  put  in  another 
way,  did  It  Justify  the  Jury  In  finding  that  It 
was  negligent?  We  think  the  Jury  was  war- 
ranted in  inferring  negligence.  Behllng  v. 
Seattle  Blectric  Co.,  50  Wash.  150,  96  Pac. 
954.  The  rule  adopted  by  this  court,  and  in- 
deed by  most  courts,  is  that,  where  the  minds 
of  reasonable  men  may  differ  as  to  the  legal 
sofilciency  of  the  evidwce,  the  Jnry  and  not 
the  court  must  determine  the  issue.  Thore- 


son  V.  St.  Paul  ft  Tac(una  Lamber  Co.,  7S 
Wash.  99,  131  Pac.  645,  132  Pac.  860. 

In  Work  v.  Boston  Elevated  By.,  207  Mass. 
447,  93  N.  E.  693,  dted  by  appellant,  tbe 
court,  after  observing  that  jerks  while  raa- 
nlng,  and  Jerks  in  starting  and  stopping 
to  take  on  and  let  off  passengera,  and  lurches 
in  going  around  curves,  are  among  the  nsaal 
incidents  of  traVel  In  electric  cars  whicb. 
passengers  must  anticipate,  and  that  If  m. 
passenger  is  Injured  by  such  a  Jerk,  Jolt,  or 
lurch,  there  is  no  Uablllty,  said:  "On  the 
other  hand,  an  ^ectric  car  can  be  started 
and  stopped,  for  example,  with  a  Jerk  so 
much  more  abrupt  and  so  mnch  greater  than 
Is  usual  that  the  motorman  can  be  found  to 
be  guilty  of  negligence  and  the  company  lia- 
ble. The  difference  between  the  two  cases  Is 
one  of  degree.   The  difference  being  one  of 
degree  and  one  of  degree  only,  it  is  of  neces- 
sity a  difficult  matter  In  practice  to  draw  thia 
line  between  these  two  sets  of  cases  In  which 
opposite  results  are  reached.  No  general  rule 
can  be  laid  down.  Each  case  must  be  dealt 
with  as  it  arises.   *   •   •   The  plaintiff  to 
make  oat  a  case  must  go  farther  than  merely 
to  characterize  the  Jerk,  Jolt,  or  lardi,  and 
most  show  (1)  by  direct  evidence  of  what  the 
motorman  did  that  he  was  negligent  In  the 
way  that  he  stopped  or  started  tibe  car  (as  in 
Cutts  V.  Boston  Elevated  Railway,  202  Mass. 
460  [89  N.  E.  211).  or  (2)  by  eridenoe  of  what 
took  place  as  a  physical  fact   *   •  •  "  It 
will  be  observed  that  this  differ«atlatlon  is 
covered     the  testimony  in  tbe  case  at  bar. 
The  testimony  is  that  the  Jerk  was  not  only 
unnsual,  but  tbe  most  onuanal  that  Wbiesseo, 
who  were  accustomed  to  riding  on  street  cars, 
bad  ever  experienced.  In  addition  to  tlila, 
tbe  erldoioe  discloses  what  took  place  as  a 
physical  fact;  that  Is,  It  shows  the  physical 
result  of  tSkB  alleged  negligence.  Tbe  sppel- 
lant  also  dtss  Wile  ▼.  Northern  Pacific  By. 
Ga,  72  Wash.  82,  128  Pac.  88ft  There  the 
injury  occurred  on  a  train  composed  of  88 
txtSght  cars  and  a  passenger  car.  1^  negli- 
gence claimed  was  a  bump  from  tbe  fA>nt  of 
tbe  standing  train.  In  boldlng  that  no  negli- 
gence was  shown,  we  said  that  the  respond- 
ent did  not  attempt  to  show  that  the  Jolt  or 
Jar  was  greatw  than  Is  ordinarily  incident 
to  the  (iteration  of  freWit  trains  with  passau 
eer  aoommiodations  attadied.   In  BolUi^r 
V.  Interarban  Street  By.  Go.,  60  Mlsc:  Rep. 
98  N.  T.  Sui^.  641,  dted  by  the  appellant,  the 
court  said:  "The  only  evidence  as  to  the 
character  of  the  start  and  stopi^ng  was  that 
of  the  plaintiff's  wife,  who  repeatedly  used 
the  words,  Molent  Jerk,'  and  that  of  her 
sister,  who  said  that  the  car  started  with 
a  'sudden  jerk.*  This  evidence  conveys  no 
definite  impression  to  the  mind  as  to  the 
character  of  tbe  movement  of  the  ear,  does 
not  show  that  that  movemoit  differed  in 
any  way  from  that  usually  attending  the 
starting  and  stopping  of  an  dectrle  car,  and 
is  insuffidoit  as  eridnioa  of  defendant's 
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att^teBm."  It  li,  of  ooaxae^  true  tbmt  ne^- 
gesot  cumot  be  Inferred  from  the  we  of 
mere  esndaiutory  words  without  Mine  accom- 
panying Btatement  ahowing  an  nnasual  or  ex- 
traordinary condition,  or  Mma  nnaanal  pbya- 
icat  reBolt, 

[I]  Tbe  noimdent  aoffered  a  ndManlace 
on  nmnday  following  ber  Injury  on  Sunday. 
Tbe  appellant  azgaes  mat  the  evUence  doea 
not  warrant  the  infarenca  that  the  Injury 
■nrtainea  the  car  cansad  or  contributed 
to  the  mlacarzlage.  The  argument  la  that  the 
miscarriage  may  hare  been  caused  by  lifting 
the  ctaUd  onto  the  car  step,  or  by  weakness 
following  two  prerioua  mlacarrlagea,  the  sec- 
ond of  which  waa  followed  by  a  treatment 
known  aa  curettement  of  the  wtnnb,  and  that 
flKte  la  no  deflnlta  erldencse  polntUig  to  the 
ftct,  or  flu  Infttoko^  that  the  audden  and 
nnnsoal  starting  of  the  car  waa  the  proxl- 
mtte  eanae  of  the  miscarriage. 

Upon  this  Bubject  the  rMimndent's  teatl- 
mony  disdoeea  the  following  facts:  The  n- 
QKnident  waa  about  86  years  of  age  at  the 
tbne  of  the  acddant,  and  had  four  living 
diUdren.  She  had  bad  a  miscarriage  about 
14  years  b^re  tSia  acddmt,  and  a  second 
adscarrlage  S  or  4  yurs  before  that  ttma. 
No  qqtnrait  cause  was  shown  for  the  see- 
ond  miscarriage.  The  respondent  said  that 
Immediately  after  being  thrown  against  tbe 
door  Bbe  teit  *Viulte  dlciy,"  "quite  daaed  and 
qolte  excited" ;  that  her  head  begui  aching 
before  ahe  aUi^ted  from  tbB  car;  that  after 
leaving  the  car  die  had  aUght  pains  through 
the  abdomen;  that  In  a  abort  time  ahe  be- 
gan to  feel  and  faint";  Oiat  after  fOie 
left  the  car  she  went  to  consult  Dr.  Bobrer 
about  her  UtQe  boy;  that  she  returned  to 
the  car  and  reached  the  end  of  the  ear  line 
at  Ft  Wright  about  8  CiflodS ;  Oiat  die  then 
got  Into  a  bi«gy  with  her  husband  and  rode 
borne,  a  dUtauoe  of  abnut  2%  miles,  arrlrlng 
aboQt  8:30  o'clock,  after  which  aha  atelundL 
She  farther  said  that,  im  the  next  morning, 
sbe  got  up  aa  usual,  but  that  Bhe  bad  bead* 
tches,  and  that  her  stomach  waa  "greatly 
apset^;  that  she  had  pains  through  the  ab- 
domen; that  on  Tuesday.  Ibe  next  day,  aba 
felt  moch  worsen  and  bad  a  great  deal  of 
headache,  and  that  eraidng  aba  began  to 
hsTe  "sUgbt  hemorrhagea,"  and  waa  taken 
with  "an  awful  vomiting  speU" ;  tbat  about 
9  o'clock  Wedneaday  morning  ahe  began  to 
lure  sinking  spells;  that  on  Wednesday  the 
doctor  cam^  and  on  Thuraday  the  mlseai^ 
riage  took  place,  and  »iat  she  was  about 
three  months  pregnant  Dr.  B<direr,  her  phy- 
sician, toatifled  that  when  she  came  to  his 
offloe  Sunday  aftwnoon  ahe  was  pale  and 
nemus.  In  answer  to  a  hypothetical  ques- 
tion wUch  faMy  eiAtomlzed  the  evidence,  he 
expressed  Oie  oi^nlon  that  the  Injury  she 
nittalned  on  the  car  produced  the  ndscar- 
ilage.  He  also  said  that  weakness  incident 
to  tbe  two  former  mlscarrlagea  or  the  lifting 
ot  the  Child  might  have  caused  It  Dr.  Kalb 
testlfled  that  In  determining  tbe  cause  of 


the  miscarriage,  be  would  oonaldar  all  dilnsa 
in  any  way  connected  with  the  mibject— -tba 
accident  on  the  car,  the  debilitated  condition 
of  tbe  woman  and  tttat  tin  drtilUtated  am- 
dltioo  would  be  the  producing  cause,  wblla 
tbe  aoddODt  oo  tbe  car  may  have  been  tbs 
exciting  cause ;  that  the  usual  and  moat  gen- 
eral ezdtlng  cauaea  of  miscarriage  are  hard 
work,  waahing,  at&,  and  that  grief  or  fright 
inU  bt  cauaa  tt  The  teap<»ideat  turtbn  tea* 
tlllad  that  ahe  had  four  children,  aged  15  to 
7  years;  tbat  ahe  lived  In  the  countrr;  tbat 
b^ore  the  Injury  she  did  the  ordinary  work. 
of  a  housewtfe^  and  aaalated  her  busband  In 
porwarlng  vegatablea  fat  tbe  market;  that 
ahe  often  helped  milk  the  cows;  that  aha 
could  work  all  tbatbna;  tbat  abe  waa '*inil.'' 
and  Oat  bar  health  was  "sood"  betoxa  th* 
injury;  and  that  she  had  many  tinwa  before 
lifted  her  Uttle  daughter  Into  the  car.  Dr. 
Fxaneaa  Boae  taatlflad  on  behalf  of  tbe  ap- 
pelant Ouit  aba  treated  the  laaponflant  be* 
ginntiig  In  the  spring  of  1907,  and  oftntlw^^lug' 
untU  tbe  vrlng  of  IBOS;  that  at  tbat  time 
she  bad  heart  and  kidney  tronUe,  which 
waa  In  bar  iqrinlaa  incurablaL  Sba  and  ottiar 
phyalclaQs  agpraMed  tbe  opAnlon  that  the 
miacarrlage  waa  not  caused  b^  the  injury 
sustained  upon  the  car.  Upon  the  facts  stat- 
ed tbe  court  was  warranted  in  submitting  the 
caae  to  the  iury. 

£4,8]  The  onestlon  la  not  what  might  have 
caused  the  aocident  The  law  deals  with 
probabiUtlea,  not  poaslblllttaa.  In  Graaf  v. 
Vulcan  Iron  Works,  50  Wash.  82S,  109  Pac. 
1016k  Quoting  from  OrUBn  v.  Beaton  ft  Al- 
bany B.  Co.,  148  ICaas.  148,  19  N.  B.  IM,  1 
U  B.  A.  608,  12  AnL  St  Bepi  626.  we  aald: 
"All  that  tbe  plaintiff  upon  thia  tiranch  of 
his  caae  waa  required  to  do  was  to  make  it 
appear  to  be  more  probable  th^  the  Injury 
came  In  whole  or  to  itart  from  tbe  dafandt 
anfs  negligence  than  from  any  other  cause." 
In  eaaea  of  thia  diazapter  a  party  aeeklng  la- 
gal  redress  must  usually  rely  upon  pxeaump- 
tlraiB  and  Intorenoes.  It  la  obvious  that  It 
could  not  be  mathematically  demonstrated 
that  a  given  Injury  actually  caused  a  ndscar* 
rlage  in  a  woman  who  vraa  In  perfectly  sound 
health.  Hie  probabilities  of  the  caae  must 
be  aubmltted  to,  and  wdghed  bj^  tbe  trier 
of  fact  whether  tbiU  trier  be  a  court  or  a 
Jury.  The  testimony  shows  a  sequence  ot 
ev^ita,  physical  symptoms  beginning  at  onc^ 
growing  raiddly  In  totenaUy,  and  culminating 
in  a  short  time  In  a  miscarriage.  It  war- 
ranto tbe  Inference  tbat  tbe  injury  either 
caused  or  contributed  to  the  miscarriage.  In 
either  event  the  appellant  Is  liable  for  any 
injury  flowing  from  Ito  negligence.  Potter 
V.  XtDA  life  Ina.  C!o.,  71  Wash.  874.  128 
Pac  647;  Jensen  v.  Shaw  Show  Case  Co., 
136  Pac.  608;  Daviea  v.  Bose-Marsball  Goal 
Go.,  74  Wash.  665.  184  Pac;  180. 

The  appelant  cites  and  rdiea  npim  tbe 
following  cases  from  this  court:  Hansen  v. 
Seattle,  81  Wash.  604,  72  Pa&  457;  Stone 
V.  Crewdaon,  44  Wash.  601.  87  Fac  0«5;- 
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Knapp  T.  N.  P.  ay.  Co.,  se  Waab.  W&,  106 
Pac.  190;  Gardner  t,  Porto:,  45  Wosb.  168, 
88  Pac.  121;  Armstrong  v.  GosmopollB,  82 
WaBb.  110,  72  Pac.  1038 ;  Beldfaead  t.  Skag- 
it Oonnty,  S3  Wash.  174,  73  Pac.  1118;  Stmt- 
ton  T.  Nichols  Lumber  Co.,  39  Wash.  323, 
81  Pac:  881,  109  Am.  St  Rep.  881 ;  Petereon 
T.  Union  I.  Works,  48  Wash.  006.  93  Pac. 
10T7;  Olmatead  v.  Hastinss  Shingle  Co.,  48 
Wash.  aS7,  94  Pac.  474;  Whltehouse  ▼.  Bry- 
ant Lumber  Co.,  60  Wash.  568,  07  Pac.  751 ; 
Weckter  v.  G.  N.  By.  Co.,  54  Wash.  208, 102 
Pac.  10S3 ;  Lewlnn  t.  Murphy,  68  Wash.  856, 
115  Pac:  740,  Ann.  Gas.  1012D,  433.  In  none 
of  these  cases  was  the  cause  of  the  injury  or 
death  which  was  the  subject  of  the  litigation 
shown.  A  number  of  reasons  for  the  Injury 
or  death  were  su^ested,  some  of  which 
would,  and  others  would  not,  have  imposed  a 
liability.  The  cause  of  the  injury  or  death 
in  each  case  was  as  reasonably  traceable  to 
the  one  canse  as  to  the  other.  In  other 
words,  they  are  guess  cases. 

[I]  The  appellant  assigns  error  in  the  re- 
fusal of  the  court  to  gtve  one  of  its  request- 
ed Instructions.  This  claim  of  error,  how- 
ever, Is  not  ai^ed  in  the  brlefa  We  deem 
It  Bufflclent  to  say  that  the  law  of  the  case 
is  covered  by  the  court's  instructions.  The 
instructions  are  commendably  brief,  Indd, 
and  to  the  point,  and  they  warned  the  Jury 
that  negligence  Is  never  presumed,  but  must 
be  established  by  a  preponderance  of  the  evi- 
dence, and,  further,  that  the  burden  was  up* 
on  the  respondent  to  prove  by  a  preponder- 
ance of  the  testimony  that  the  Injury  receiv- 
ed in  the  car  was  the  proximate  cause  of 
the  miscarriage. 

The  Judgment  is  affirmed. 

ELLIS  and  MAIN,  JJ..  concur. 

CBOW,  C.  J.  Z  disseut.  for  the  reason 
that  the  finding  that  respondent's  injury  was 
caused  by  the  alleged  negligence  of  the  ap- 
pellant must  be  predicated  in  oanjectare  and 
speculation  only.  ' 

GHADWICK,  J.,  concurs. 


GULP  T.  KIRKMAN.   (No.  11,690.) 

(Supreme  Court  of  WashingtoQ.  May  1,  1914.) 
1.  CoNTaACTS  (i  312*)— Bbkack— Acts  Gon- 

STITUTINO. 

Where  a  contractor  employed  to  prei>are 
land  and  seed  to  alfalte  at  a  specified  sum  per 
aere  and  a  half  of  the  crops  during  the  con- 
tract, which  was  to  continue  for  about  five 
years,  prepared  a  tract  as  required  by  the  con- 
tract, but  the  owner  refused  to  permit  him  to 
proceed  with  the  preparation  of  more  land  on 
seeding  the  tract  prepared,  the  contract  was 
breacbed,  because  thereby  tb»  extractor  was 
deprived  of  his  right  to  compensation  (or  pre- 
pariiur  the  land  and  to  a  part  of  the  crop  pro- 
oneed  thereon,  and  the  contractor  could  recov- 
er the  damages  anatalned ;  but  a  letter  written 
the  owner  to  the  contractor  directing  him 


to  discontinue  preparing  land  Cor  the  present 
because  of  scarcity  of  money  was  not  alone  a 

breach. 

(Ed.  Note.— For  other  cases,  see  Contra  eta. 
Cent  Dig.  1 1279% ;  Dec.  Dig.  K  312.  •] 

2.  Appeal  and  Bbbob  (t  10(^*}— VEBnxcr— 

GoHCLUBIVEnSS. 

A  verdict  on  eoBfllettog  evidence  on  an  in- 

soe  of  fact  will  not  be  distorbed  on  appeal. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3035-3^7;  Dec.  Dig.  i 
1002.^] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County ;  Edward  G. 
MUls,  Judge. 

Action  by  Charles  G.  Gulp  against  William 
H.  Ktrkman.  From  a  Judgment  for  plaln- 
titr,  defendant  appeals.  Affirmed. 

Reynolds  A  Bond,  of  Walla  Walla,  for  ap- 
pellant Dnnpliyi  Brans  4  Garxecht,  <^  Wal- 
la Walla,  tot  iMVondent 

PARKBR,  J.  This  la  an  action  to  recover 
damages  which  the  plalntift  claims  from  the 
defendant  as  the  result  of  bis  breach  of  a 
contract.  Trial  before  tbe  coort  and  a  Jury 
resulted  la  verdict  ftnd  Judgment  In  favor  t>f 
the  i^ntltt,  from  which  tbe  defendant  has 
appealed. 

Tbe  contract  bere  Involved,  so  tar  ss  we 
need  notice  Its  tenns,  reads  as  lollows: 

"ThlB  agreement  mads  and  entered  into 
this  3lBt  day  of  May,  A.  D.  1911,  by  and  be- 
tween William  H.  KIrfcman,  the  first  partrr, 
and  Charles  G.  Gulp,  the  seciHid  party,  wlt- 
uesaeth:  That  tbe  second  party  bexeto  agrees 
to  level  according  to  contour,  and  seed  to 
alfalfa,  to  tbe  satisfaction  of  the  first  party, 
not  less  than  forty  (40)  acres  of  ground  tn 
tbe  east  half  (%)  of  section  twelve  (12)  in 
towndUp  eight  (8)  north,  of  range  tbir^  (30). 
east  of  the  Willamette  meridian,  during  the 
summer  and  fall  of  1911,  and  the  spring  of 
1912;  that  subs^nent  thereto,  as  rapidly 
as  iKMsible,  be  will  continue  to  grade  and 
seed  to  alfalfa,  the  balance  of  said  described 
land ;  it  being  agreed  that,  where  the  land 
is  too  level  or  flat  fbr  [voper  flow  of  water, 
such  land  may  be  leveled  and  diked  so  that 
it  can  be  properly  flooded ;  that  bdbre  July 
iBt,  1912,  be  will  dig  aU  dltctaes  nseenary 
to  demonstrate  that  water  can  be  dlstribated 
over  all  of  said  tract  of  land,  and  will  pro- 
duce growing  crop  ct  alfalfii  apm  at  least 
forty  (40)  acres  of  said  premlsss,  and  place 
said  premises  in  a  condition  that  the  first 
party  hereto  can  make  his  final  desert  <dalm 
proof  upon  said  pranlses  beftne  the  oflBcers 
of  tbe  land  office  at  Walla  Walla.  Wosbbig- 
ton,  for  the  purpose  of  seeming  a  pstent  for 
the  said  land  from  Che  government  of  the 
United  States;  *  *  *  that  be  will,  during 
tbe  existence  of  this  agreenwnt,  in  addition 
to  the  placing  of  the  land  in  cnltiTatlon. 
care  for  all  the  crops  of  hsy  which  are  rais- 
ed upon  said  premises,  and  d^ver  «ne-half 
of  all  such  hsy  to  tbe  first  party  at  the  rail- 
road station  designated  by  said  first  party. 
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or.  In  the  ercnt  tbat  flu  bay  diall  be  sold 
upon  the  premlBes,  Bbali  deliver  one-half 
tbraeof  to  the  flist  party  thueapou;  that 
he  trill  do  aU  work  and  labor  In  cmmeetlim 
with  the  care  and  protection  of  all  eropa  and 
In  the  ftrmins  of  said  premises.  •  •  • 
The  first  party  hereto  agrees  to  pay  the  see- 
ond  party  for  the  terttUng  and  seeding  of 
said  land  and  for  tdadng  the  same  In  cnltl- 
ntlon,  the  snm  of  twenty-flve  (926)  dollars 
p»  each  acre  <d  land  vpon  which  a  stand 
of  alfolfii  shall  be  secored,  920  per  awe  of 
which  paymnt  shall  be  made  to  the  second 
party  whenew  each  twenty  <jlOi  acres  of 
land  has  been  lertied,  and  the  balukce  when 
a  stand  of  alfalfti  slwU  be  secured  thereon 
sufficient  for  the  purpose  of  clipping.  •  •  * 
It  la  forflker  Bgread  that  the  second  party 
shall  hare  one-half  of  all  empB  produced  up- 
on said  premises  dnrlng  the  term  of  the  ex- 
istence of  this  contract  It  Is  further  agreed 
that  the  flrat  party  shall  have  the  prlTtlege 
of  designating  what  lands  shall  be  graded, 
and  the  orders  In  which  the  dUFerent  por- 
tions of  said  land  shall  be  graded,  leveled, 
and  pnt  In  cnltlTatlon.  *  *  *  It  Is  under- 
stood and  agreed  that  the  first  par^  hereto 
owns  a  water  right  from  the  Burbank  Power 
A  Water  Company  for  the  irrigation  of  said 
tract  of  land,  and  that  he  will  fumlAh  for 
the  Irrteatlon.of  the  said  premises  sudi  wa- 
ter as  he  Is  able  to  obtain  under  the  terms 
of  said  contract;  It  being  understood  and 
agreed,  as  hereinbefore  stated,  that  all  ditch- 
es and  flnmes  for  the  dlstrlbntlon  of  said 
water  over  said  premises  shall  be  conatmct 
ed  by  the  second  party,  and  that  all  material 
necessary  for  flumlng  shall  be  furnished  by 
Uie  first  party- at  the  nearest  railroad  sta- 
tion. •  •  •  It  Js  further  agreed  that  this 
contract  shall  exiBt  and  contluue  until  the 
first  day  of  December,  A.  D.  1916,  unless  pre- 
Tlonflly  canceled  by  the  agreement  of  the 
liarties  or  1^  <^>eratton  of  the  law." 

Respondent  proceeded  with  the  prepara- 
tion of  the  land  during  Uie  fall  of  1911,  until 
be  had  126  acres  thereof  leveled  and  ready 
for  seeding,  when  he  was  notified  by  appel- 
lant In  writing  as  follows: 

"Walla  Walla,  Wash.  Not.  4. 1911.  Mr.  C. 
C.  Culp,  Burbank,  Wash.— Dear  Sir:  Be- 
cause of  scarcity  of  money  I  must  direct  that 
you  discontinue  grading  and  leveling  on  my 
Burbank  land  during  the  present  fiill  at 
least.  However,  I  am  pleased  that  the  work 
has  progressed  sufllciently  fdr  a  good  show- 
ing and  hope  that  the  weather  conditions 
may  be  fftvoraUe  fbr  seeding  and  cultivating 
that  which  has  been  prepared.  Bespectfully, 
W.  H.  Ktrkman." 

Some  farther  work  was  done  by  the  re- 
spondoit  upon  the  land  In  the  late  fall  of 
1911,  by  way  of  seeding  It  to  rye,  but  noth- 
ing was  done  towards  preparing  any  more 
of  fbe  land.  On  Deeember  1,  1911,  respond- 
ent sought  from  appellant  further  definite  In- 
formation as  to  when  he  would  be  willing 
to  proceed  with  Hie  preparation  of  the  re- 


mataliig  land;  respondent  Informing  n/pA- 
pellant  that  be  "desired  to  know  Just  what 
to  count  on.'*  Tbim  reanest  brought  ft»th  no 
definite  response.  About  March  26, 1»12,  the 
time  for  seeding  40  acres  or  more  of  the 
land  to  alfalfa  having  arrived,  as  the  con- 
tract omtemplated,  respondent  again  request- 
ed the  right  to  proceed  with  the  preparation 
of  the  remalnlug  land,  offering  to  Immediate- 
ly seed  to  alfalfa  40  acres  of  that  which  bad 
been  already  prepared.  Appellant  denied 
him  the  rl^t  to  proceed  with  the  ptepara- 
tioQ  of  more  land,  though  appellant  was  will- 
ing, and,  we  assume,  desired  revondent  to 
seed  to  alfalfa  40  acres  of  that  which  had 
already  been  prepared.  Tbereapon  respond- 
ent dedlned  to  proceed  further  under  the 
contract,  treated  it  as  having  been  breached 
by  the  a^llant,  and,  a  few  weeks  later, 
commenced  this  action  to  recover  damages 
resulting  from  such  breach.  During  the  fall 
of  1811,  after  appellant's  letter  of  November 
4th,  he  paid  respondent  for  preparing  the 
land  up  to  that  time,  and  some  $200  In  ex- 
cess 13iereot  Just  why  this  excess  payment 
occurred  the  record  does  not  plainly  show. 

[1]  The  qoestlon  here  pres«ated  la:  Was 
there  a  breach  of  the  contract  on  the  part 
of  appellant?  His  counsel  contends  that 
Uiere  was  no  breach  of  the  contract,  and  also 
that.  If  there  was  a  breach.  It  was  waived 
by  respondent,  by  his  seeding  the  prepared 
land  hi  the  fall  of  1911,  after  appellant's  let- 
ter of  November  4th,  and  by  thereafter  ac- 
cepting payment  In  excess  of  the  amount 
due  for  preparing  the  land  up  to  that  time. 
The  argument  of  counsel  for  appellant  evi- 
dently proceeds  upon  the  theory  that  the 
breach  of  the  contract  by  appellant  occurred, 
If  at  all.  In  the  writing  of  the  letter  of  No- 
vember 4,  1911.  We  think  this  is  too  nar- 
row a  view  to  take  of  the  question  of  ap- 
pellant's breach  of  the  contract  In  respond- 
ent's complaint,  the  breach  la  alleged  to  be: 
'TThat  on  November  6, 1911,  defendant  order- 
ed and  notified  plaintiff  to  cease,  stop,  and 
discontinue  any  farther  work  of  grading  and 
leveling  of  said  lands  mmtloned  In  the  said 
contract  'and  that  said  defendant  continues 
to  adhere  to  the  said  order  and  notice  given 
to  the  plaintiff ;  that  plaintiff  called  upon  de- 
fendant and  notified  him  that  he  was  ready 
and  willing  to  comply  with  the  terms  of  the 
contract  but  to  no  avail." 

Had  apirellant  by  his  letter  of  November 
4,  1911,  only  caused  delay  in  respondent's 
proceeding  with  the  further  preparation  of 
the  land  untU  the  seeding  of  40  acres  of  It 
to  alfalfa,  It  ml^t  be  ai^ed  that  respond- 
enVn  proceeding  to  seed  the  prepared  land 
to  rye  in  the  fall  of  1911  and  accepting  ex- 
cess payment  for  that  previously  prepared, 
after  the  letter  of  November  4th,  sheuld 
be  held  to  be  a  waiver  of  such  breach  as  that 
letter,  standing  alon^  emistltuted.  But  that 
letter  does  not  tell  the  whole  story  of  the 
breach  of  the  contract  on  the  part  of  appel- 
lant; nor,  as  we  Interpret  respondent's  po- 
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•Itlon  assnmed  In  Us  complaint  and  upon 
the  trial,  is  he  relylnfr  thereon  alone.  When 
the  time  for  seeding  the  40  acres  of  alfalfa 
arrived,  and  appellant  offered  to  proceed,  he 
was  Informed,  In  substance,  that  he  oonld 
not  do  BO  further  than  to  seed  the  land  al< 
read/  pr^ared.  He  was  plainly  d«iled  the 
right  to  proceed  with  preparing  more  land 
immediately  upon  seeding  the  40  acres,  which 
he  offered  to  do,  and  was  thereby,  we  think, 
dolled  one  of  his  meet  valuable  rights  under 
the  contract;  certainly  the  most  valuable  so 
far  as  his  immediate  profits  to  come  there- 
from were  concerned;  that  Is,  the  compen- 
satloa  of  120  per  acre  tm  preparing  Ibe  land. 
W«  liaTfi  aeen  tihat,  by  Ha  terms  of  the  con- 
tract, respondent  was  entitled  to  proceed  to 
prepare  the  land,  and  thus  earn  his  |20  per 
acre  thcarefor  "a*  rapidly  as  possible"  fbl- 
lowlng  the  nedinf  of  the  first  40  acres  to 
altalfiu  Another  valuable  if^t  he  had  in 
this  connectimi  was  to  have  the  whole  of  the 
land  become  crop-prodnchv  as  early  as  pos- 
sible. In  view  of  his  one-half  Interest  in  the 
crops  to  be  taken  from  the  land  dnilns  tlw 
five  succeeding  seasons.  Some  contention  Is 
made  Uiat  the  words  "as  rapidly  as  possi- 
ble mean,  as  the  Jury  was  Instructed  by 
the  trial  oonrt,  '^s  rapidly  as  ttie  work  could 
be  done  with  reasonable  care  and  diligence, 
and  as  soon  as  was  practicable  under  the 
conditions  existliv  In  the  district,"  and  that 
the  conditions  prevailing  In  the  district  were 
not  sach  as  to  make  It  practicable,  without 
the  risk  of  Injury  to  the  land,  that  all  of 
the  remaining  land  should  be  prepared  for 
crop  during  the  spring  and  summer  of  1812. 

[2]  But  whether  the  conditions  there  exist- 
ing were  practicable.  In  view  of  water  sup- 
ply, or  want  thereof,  and  the  effect  of  winds 
upon  the  land  when  the  sage  brush  should 
be  removed  therefrom.  In  preparing  It  for 
cultivation,  presented  questions  of  fact  upon 
which  the  evidence  was  conflicting.  We  are 
quite  clear  that  this  Involved  nothing  but 
questions  for  the  Jury.  Indeed,  we  are  of 
the  opinion  that,  in  Its  last  analysis,  the 
whole  problem  here  presented  became  a  ques- 
tion of  fact,  as  to  which  the  Jury  was  fully 
warranted  In  finding  as  It  did  upon  the  evi- 
dence presented. 

Some  contention  Is  made  on  behalf  of  the 
appellant  that  the  instructions  given  the  Jury 
established  the  law  of  the  case,  so  that  the 
Jury  could  not  find  as  It  did  vrlthout  Ignoring 
the  Instructions.  Some  of  the  instructions 
might  seem  to  narrow  the  issue  of  breach  of 
the  contract  on  the  part  of  appellant  to  his 
letter  of  November  4,  1911.  which  letter,  it 
Is  Insisted,  and  we  may  concede,  did  not.  of 
itself,  constitute  a  breach  of  the  contract 
We  think,  however,  when  read  as  a  whole, 
the  instructions  did  not  have  the  effect  of  so 
limiting  the  question  of  the  breach  of  the 
contract  It  seems  to  us  that  in  no  event 
did  any  prejudice  result  to  appellant  from 


the  seeming  broader  view  of  flie  breacb  of 
the  contract  taken  txj  the  Jury  than  the  tlie- 
ory  upon  which  the  lnBtrn<^on8  were  gtveii. 

We  conclude  that  the  Judgment  must  be 
affirmed. 

It  is  so  otdend. 

CROW.  O.  J.,  and  FDM-BRTON,  HOB^ 
BIS,  and  MOUNT,  JJ.,  concur. 


HAU*  V.  cm  or  SPOKAND.  (No.  11,8S».> 
(Swreme  Court  (rf  Washington.  ApiU  ST, 

1.  MuNiapAL  CoBPonATions  ^  810*)— Tobtb 
—  noncB  of  Ihjtot  —  CoNsntKmon  ow 
Plkadinos. 

In  an  action  for  personal  injuries  against 
a  dty  whose  diartar  ^vlded  that  claims  tor 
injury  from  Its  alleged  ai»lia«ace  should  b« 
presented  in  writing  wlt^  SO  oaya  after  injury^ 
that  if  claimant  was  physically  or  mentally  nn- 
able  to  so  present  It,  it  might  be  filed  by  some  one 
in  his  behalf  when  the  convUUnt  alleted  that 
wiuun  SO  days  plaintiff  doly  presented  her  daija 
for  damage^  ^th  a  verification  deposing  that 
she  was  anable  to  sign  it,  an  answer  admitting 
the  filing  of  the  daim  on  the  date  alleged,  and 
deoytiv  all  other  allegations,  did  not  admit  its 
legal  presentation,  or  that  plaintiff  waa  phy^' 
cally  unable  to  present  it  intliin  the  prescribed 
time. 

[Ed.  Note.—For  other  cases,  see  Munidpel 
CorporationB,  Cent  Dig.  H  im-1718,  1718. 
1720-1723;  Dec  Dig.  T  816.*]- 

2.  Municipal  CoaPOBATxoKs  (|  812*)— Dsitot 
xs  Stbeet— Action  tob  Irjubixs— Pbxsbn- 

TATION  OF  GLAnC. 

Under  diarter  provisions  and  Rem.  &  Bal. 
Code,  I  7906,  relating  to  accident  daiou  against 
municipalities,  and  providing  that  auch  claima 
should  conform  both  to  the  charter  and  the  act, 
and  section  7907,  making  compliance  with  the 
act  mandatory,  a  verification'  of  a  claim  for 
damages  by  another,  deposing  that  iJaintiff,  who 
within  80  days  after  the  alleged  injury  had  fre* 
quently  ^sited  her  physidan  and  waa  able  to 
go  aboQt  was  unable  to  idgn  it  wna  insnffident 
to  show  physical  incapacity,  and  defeated  a  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Uunie^el 
Corporations.  Cent  Dig.  fS  1680-1707;  De& 
Dig.  I  812.*] 

Department  1.  Appeal  from  Superior 
Court.  Spokane  County;  J.  Stanley  Webster, 
Judge. 

Action  by  Sarah  Hall  against  the  City  of 
Spokane.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Frederick  W.  Dewart  and  Frank  R.  Bfon- 
fort,  both  of  Spokane,  for  appellant  H.  M. 
Steph^is,  Wm.  E.  Richardson.  Emeat  HI. 
Sargeant  and  Dale  D.  Drain,  all  of  Spokane^ 
for  respondent 

GOSE,  J.  The  plaintiff  In  this  action  has 
sued  for  injuries  sustained  to  an  eye,  from 
falling  upon  a  concrete  sidewalk  in  the  city 
of  Spokane  on  the  4th  day  of  September, 
1012.  She  alleges  that  the  walk  had  been 
out  of  repair  for  such  a  Imgtb  of  time  that 
the  city  knew,  or  In  the  exercise  of  reason- 
able care  ought  to  have  kuown,  Its  condition. 
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At  the  dose  of  the  plalntUrs  testUuony,  tiw 
court  withdrew  the  case  from  the  Jury  and 
entered  a  Judgnrnt  In  fiiTor  of  the  defend- 
ant  Plaintiff  baa  appealed. 

[1]  On  the  4tb  day  of  October,  1912,  Sarah 
B.  Barton,  on  behalf  of  the  appellant,  filed 
with  the  dty  a  dlalm  for  damages.  In  the 
rerlfication  she  deposed  that  the  aiq;)ellant 
"la  unable"  to  adgn  the  same.  The  dty  char* 
ter  of  the  dty  of  Spokane  provides  that  all 
persons  baring  dalms  for  damages  for  per- 
sonal fnjnries  sustained  by  reason  of  al- 
lied negligence  of  the  dty  must  present 
SQch  claim  to  the  conndl  "within  thirty  days 
after  the  injury  or  damage."  It  also  pro- 
rides:  "If  the  claimant  is  physically  or 
mentally  unable  to  present  such  claim  within 
the  time  aforesaid.  It  may  be  presented  and 
filed  by  some  one  in  his  behalf.  Failure  to 
present  each  claim  In  writing,  duly  verified 
in  the  form,  manner,  and  time  aforesaid, 
shall  bar  any  action  against  the  dty  for  such 
alleged  damage  or  Injury."  In  paragraph  6 
It  is  allied:  "That  within  30  days  after 
said  injury,  plaintiff  duly  presented  her  claim 
for  damages  to  the  defendant  corporation,  a 
copy  of  which  Is  hereto  attached  and  made 
a  part  hereof,  and  that  said  claim  for  dam- 
ages was,  by  said  defendant,  rejected  on  or 
about  the  30tb  day  of  November,  A.  D.  1912." 
The  dty  answered  this  paragraph  as  fol- 
lows: "Admits  that  the  written  instrument 
attached  to  the  complaint  and  referred  to  in 
paragraph  6  thereof,  was  filed  in  the  office 
of  the  clerk  of  said  dty  of  Spokane  on  the 
4th  day  of  October,  1912,  and  that  said  claim 
for  damages  was  rejected  by  the  defendant 
on  or  about  the  date  alleged  In  the  complaint 
The  defendant  denies  each  and  every  allega- 
tLoa  contained  In  the  said  complaint  not  here- 
in expressly  admitted."  It  Is  contended  that 
tbe  answer  admits  the  due  and  legal  presen- 
tation of  the  claim.  This  position  Is  unten- 
ablft  There  is  no  allegation  in  the  complaint 
tbat  the  appellant  was  physically  or  mentally 
tuable  to  present  her  claim  within  the  30 
days  limited  by  the  charter.  Nor  Is  this 
tact  stated  In  the  body  of  the  claim.  The 
only  reference  to  It  is  in  the  verification. 
The  legal  effect  of  the  answer  Is  to  admit 
th&t  the  claim  attached  to  the  complaint  is  a 
<opy  of  the  claim  which  was  presented.  In 
tU  other  respects  paragraph  6  of  the  com- 
plaint is  denied.  The  answer  cannot  be  con- 
■tmed  as  an  admission  that  the  claim  was 
legally  presented,  nor  can  it  be  construed  as 
admitting  it  to  be  a  fact  that  the  plaintiff 
was  "physically  or  mentally  unable  to  pre- 
sent such  daim"  within  the  time  limited  by 
the  charter. 

12]  The  appellant  in  this  behalf  relies  upon 
I>nrham  v.  Spokane,  27  Wash.  615,  68  Pac. 
883.  A  reference  to  page  623  of  27  Wash.  (68 
He  383),  will  disclose  that  In  that  case  it 
was  alleged  that  the  dalm  was  presented  by 
the  dalmants  and  duly  verified  by  them.  Un- 
der the  Issues  it  devolved  upon  the  appellant 
to  prove  that  aba  was  physically  or  mentally 


nnabl«  to  present  her  dalm  within  the  char- 
ter period. 

The  appdlant  verified  her  complaint  on 
the  Stb  day  of  December,  ldl2.  She  testified 
that  from  the  time  of  the  acddent  up  to  the 
time  she  signed  the  complaint  her  eyesight 
was  gradually  falling,  and  that  it  was  in  a 
worse  condition  at  that  time  than  It  was  at 
the  time  the  daim  was  filed.  MiJs.  Barton, 
the  penaon  who  presented  and  verified  the 
claim,  testified  that  the  appellant's  eyesight 
was  in  a  Tery  bad  condition  for  four  months 
following  the  injnry;  that  during  all  that 
time  she  had  to  poultice  the  appellant's  eyes 
and  bathq  them  with  hot  water,  and  that 
she  and  the  appellant  wait  to  see  the  doctor 
every  6  days  at  first  and  then  every  10  days. 
The  appellant  tendered  testimony  which 
tended  to  show  that  on  October  4tb,  the 
day  the  claim  was  filed,  the  appellant  was 
confined  to  her  home  and  unable  to  attmd  to 
business  on  account  of  the  condition  of  her 
Injured  eye;  that  on  that  date  Mrs.  Barton 
for  the  first  time  came  to  the  office  of  the 
appellant's  counsel;  that  it  was  late  in  the 
afternoon,  and  the  claim  had  to  be  hurried- 
ly prepared  and  presented.  While  these 
facts  excuse  counsel  for  a  failure  to  com- 
ply with  the  proviBions  of  the  charter  and 
the  statute,  they  do  not  excuse  the  appellant 
Our  statute,  B«Q.  ft  BaL  Oode,  8  7906,  pro- 
vides :  "Nothing  in  this  act  shall  be  constru- 
ed as  in  any  wise  modlfyliig,  limiting  or  re- 
pealing any  valid  provision  of  the  diarter  of 
any  such  d^  relating  to  such  claims  for 
damages,  but  the  provisions  of  this  act  shall 
be  in  addition  to  sudi  diarter  provisions,  and 
such  claims  for  damages,  .in  all  other  re- 
spects, shall  conform  to  and  comply  with 
such  charter  provisions." 

Section  7997  provides:  "Compliance  with 
the  provisions  of  this  act  la  hereby  declared 
to  be  mandatory  uixm  all  such  dalmante  pre- 
senting and  filing  any  audi  dalma  for  dam- 
ages." 

These  statutes  are  so  plain  and  unegnlvo? 
cal  that  they  leave  no  room  for  construction. 
They  require  a  compliance  with  both  the 
statute  and  the  charter.  The  case  must  be 
resolved  against  the  appellant  undo*  the  au- 
thority of  Benson  v.  Seattle,  139  Pac.  SOI,  re- 
cently decided,  and  Ransom  v.  South  Bend, 
136  Pac.  365.  In  the  Benson  Case  the  daim 
had  not  been  presented  within  the  time  limit- 
ed by  the  charter.  The  evidence  showed 
that,  for  the  first  two  weeks  aft^*  the  ac- 
ddent the  plalntlfl  was  able  to  present  her 
claim.  She  sought  to  excuse  the  failure  to 
present  the  claim  within  the  time  limited 
by  law  by  a  showing  of  Incapadty  after  the 
lapse  of  two  weeks.  In  treating  this  question 
the  court  said :  "If  we  concede  this  position 
[that  is,  tbat  the  rule  announced  In  Bom  v. 
Spokane  and  Elhrhardt  v.  Seattle  should  be 
followed],  we  are  stUI  satisfied  that  no  suffl- 
dent  excuse  has  been  shown  for  not  present- 
ing the  claim  within  the  30  days,  becanse  It 
Is  admitted,  both  In  the  complaint  and  In  the 
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eridenee  of  the  appellants,  that  for  a  period 
of  two  weeks  after  the  injury  Mrs.  Benson 
was  not  Incapacitated.  •  •  •  It  will  not 
do  to  say  that,  where  there  Is  capacity  to 
file  a  claim,  one  need  not  be  filed  wltbln 
the  time." 

In  Bom  T.  Spokane,  27  Wash.  719,  68  Pac. 
386,  and  Ehrhardt  v.  Seattle,  S3  Wash.  664, 
74  Pac  827,  the  Incapacity  covered  the  entire 
period  fixed  by  the  city  charter  for  present- 
ing claims.  In  the  Bom  Case  the  court  aaid: 
"We  thlnfe  the  general  rule  is  that  It  must 
be  shown  that  there  Is  such  physical  or  men- 
tal Incapacity  as  to  make  It  Impossible  for  the 
injured  person  to  procure  the  noflce  to  be 
served,  and,  If  there  Is  an  actnal  Incapacity, 
It  makes  very  little  dltCerence  In  reason 
whether  tiie  incapacity  la  mental  or  phyat- 
caL" 

No  claim  Is  made  in  the  instant  case  that 
the  appellant  was  unable  to  presokt  her 
claim  within  the  first  29  days  following  the 
injury.  Indeed,  her  own  evidence  shows 
that  she  frequently  Tlslted  her  physician  dur- 
ing this  time,  that  she  was  able  to  go  about, 
and  that  she  could  have  presented  her  claim 
in  person.  It  Is  not  contended  that  the  char- 
ter provision  is  either  unreasonable  or  in- 
valid. The  contention  is  that  the  appellant 
brought  herself  within  its  provisions.  Under 
the  authorities  cited  the  court  waa  right  in 
withdrawing  the  case  from  the  Jury.  The 
statute  makes  a  compliance  with  the  <diarter 
provisions  mandatory. 

The  Judgment  Is  affirmed. 

GROW,  C.  and  ELLIS.  MAIN,  and 
CHADWICK,  JJ,,  otmcnr. 


8TATB  ex  rcL  SCHOOL  DIST.  NO.  8  OF 
KimTAS  COUNTS  v.  PBESTON. 
(No.  11,701,) 

(Supreme  Court  of  Washington.   April  27, 
1914.) 

1.  Schools  and  School  DnsTSiCTa  ({  19*)— 
PuBLio  Schools— AFPOBTioNUBNT  of  State 
School  Fttnd. 

R«m.  ft  BaL  Code,  H  4662^574,  as 
amended  by  Rem.  &  Bal.  Code,  SS  456^  4507, 
relating  to  the  apportionment  of  current  state 
school  (ends,  and  providing  that  the  apportion- 
ment to  each  county  aball  oe  based  on  the  total 
number  of  days  attendance,  not  excepting  pri- 
vate schools,  high  schools,  parental  scdooIs, 
and  schools  (or  defectives,  nowhere  provide  for 
crediting  the  attendance  of  children  in  a  model 
training  school  conducted  by  a  state  normal 
school,  and  such  a  provision  cannot  be  read  into 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |{  16,  84-a7;  I>ec 
Dig.  §  19.*] 

2.  Schools  aitd  School  Distbicts  (S  19*)— 
PnBLic  Schools  —  Afpobtionuent  of  tht 
Stats  School  Fund — "Common  School." 

A  model  training  school,  in  which  children 
are  taught  by  legally  qualified  superviBors,  with 
the  assistance  of  iimior  and  senior  students  in 
the  normal  school,  is  not  a  "common  8cho<d" 
within  Rem.  &  BaL  Code,  f|  4668-4674,  as 


amended  bv  Rem.  &  Bal.  Code.  8S  4962,  4567, 
provi^ng  that  the  apportionment  of  the  current 
state  school  funds  to  the  various  counties  sball 
be  based  on  the  total  number  of  days  attend- 
ance: a  "common  sdiool"  bdng  one  free  to 
all  dilldren  and  subject  to  the  control  of  Uie 
qaalified  voters  of  w  sdiool  district. 

[Bd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  16,  34-87 ;  Dec 
Dig.  i  19.* 

For  other  definldons,  see  Words  and  ^ru- 
es,  vol  2,  pp.  IBSe,  1886.] 

3.  Schools  asd  Soeool  Dibtriotb  (|  19*)  — 
PuBLio  Schools— AppoBnoNUEm  of  State 
School  Fund. 

Rem.  .&  Bal.  Code^  S  ^T14  et  seq.,  mtJang 
attendance  upon  a  pubbc  or  private  school  com- 
pulsory, does  not  show  that  a  model  training 
school  conducted  by  a  state  normal  school  la  a 
common  school  or  private  school  within  sec- 
tioDB  4662-4574,  basing  the  at^orUomnent  of 
the  current  state  school  fonds  on  total  daya  of 
attendance,  as  the  statute  requires  ddldren  to 
attend  as  therein  provided,  but  does  hot  pro- 
vide that  they  must  attend  common  schools  of 
the  state  or  private  schools. 

[Eid.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig*  Si  18,  34-37;  Dec 
Dig.  I  19.*] 

Department  1.  Application  by  the  State, 
on  the  relation  of  School  District  No.  3  of 
Kittitas  County,  for  a  writ  of  mandamus 
against  Josephine  Preston,  to  compel  re- 
spondent, as  State  Superlntendrat  of  Public 
Instruction,  to  apportion  to  Kittitas  County 
for  relator's  benefit  certain  moneys  from  the 
current  state  school  fund.    Writ  denied. 

C.  R.  Hovey,  of  GUensbnrg,  for  relator. 
W.  T.  Tanner  and  R.  E.  Campbell,  both  of 
Olympla,  for  respondent 

CROW,  C.  J.  School  district  No.  3  of 
Kittitas  county,  as  relator,  seeks  a  writ  of 
mandamus  directed  to  respondent  Josephine 
Preston,  state  superintendent  of  public  in- 
struction, commanding  her  to  apportion  to 
Kittitas  cotmty,  for  relator's  benefit,  certain 
moneys  from  the  current  state  school  fund. 

[1]  A  number  of  school  <diildren  resddlng 
within  district  No.  3  attend  the  model  train- 
ing sctiool,  a  department  conducted  by  the 
state  normal  school  located  at  Ellensburg. 
Relator  contends  that  these  chlldrra  should 
be  considered  by  respondent  In  an>ortlonlns 
to  Kittitas  county  Its  share  of  the  current 
state  school  fund.  Respondent  has  allowed 
relator  an  apportionment  for  school  children 
taught  in  two  rooms  of  die  model  training 
school,  for  which  teachers  are  employed  and 
paid  by  district  No.  8,  but  has  refused  to  al- 
low the  district  any  credit  for  children  at- 
tending other  rooms  where  Instruction  is  giv- 
en by  supervisors  employed  by  tlie  .normal 
school,  assisted  by  Junior  and  senior  stu- 
dents. 

It  is  first  contended  that  the  legislattve 
lntentl(m  was  to  allow  credit  to  eadi  school 
district  tox  every  day's  attendance  of  pnplls 
receiving  the  reqnlsite  Instruction,  Irrespec- 
tive of  the  school  attended.  The  statute  re- 
lating to  the  apportionment  of  current  state 
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sdwol  fDnda  may  be  found  in  sections  4562 
to  4074,  2  Hem.  &  BaL  Oode.  as  amended  by 
sections  4062  and  4667.  8  Bern.  &  Bal.  Code. 
Sections  4563  and  4S64  read  as  follows ; 

"4563.  For  the  purpose  of  tbe  apportltni- 
■moA  tbe  superintendent  of  public  Instruction 
shall  base  tUs  calcolatlons  upon  tbe  days'  at- 
teudance  as  shown  by  the  seTeral  county 
superintendents'  last  annual  reports  filed  in 
bis  office. 

"4S64.  Tbe  basia  of  tile  apportionment  to 
each  conn^  shall  be  tm  the  total  days  of  at- 
t«dattoe  in  the  aereral  districts  of  the  coun- 
ty: ProTlded,  that  each  school  district  shall 
be  credited  with  at  least  two  thousand  days' 
attendance.'* 

Other  sectlona  prorlde  that  school  districts 
shall  be  credited  with  diUdren  attending 
prirate  schools,  high  schools,  parental  schools, 
ul^t  scbools,  and  schools  for  defectives,  but 
nowhere  is  It  provided  that  a  district  shall 
be  credited  with  the  attendance  of  childven 
la  a  model  tmlnlog  school  conducted  as  a 
branch  of  a  state  normal  school,  and  located 
within  en  A  school  district  If  ithadbeoittie 
btoitliHi  of  the  Legislature  to  allow  a  adiool 
district  a«dlt  for  such  attendance  of  pupils 
la  a  model  training  school,  express  provision 
would  have  l>een  made  thertfor.  We  cannot, 
by  Interpretation,  read  such  a  provision  into 
the  statute  when  It  does  not  exist,  bat  seems 
to  have  been  purposely  omitted. 

[2]  It  la  next  contended  Hiat,  as  tbe  model 
training  school  is  conducted  as  an  ordinary 
common  school  of  the  district,  Kittitas  county 
Is  oitltled  to  the  credit  demanded.  In  otlier 
words,  relator  argues  that  the  model  train- 
ing school  BO  conducted  Is  a  common  school 
wltbln  the  recogniced  meaning  of  that  term. 
It  appears  that  the  pupils  of  two  rooms  of 
the  training  school,  known  as  model  or  ob- 
servation rooms,  are  Instructed  by  qualified 
teachers  employed  by  the  directors  of  dis- 
trict No.  3.  Respondent  has  allowed  credit 
for  the  attendance  of  these  pupils.  Teaching 
of  pupils  in  the  other  rooms  of  the  model 
training  school  Is  done  by  superrlsors,  legal- 
ly qualified  to  teach  under  the  laws  of  this 
state,  assisted  by  Junior  and  senior  students 
of  tbe  normal  school.  Some  of  these  stu- 
dents are  quallfled  by  law  to  teach  in  the 
common  schools  of  this  state,  while  others 
are  not  so  quallfled.  The  supervisors  of  the 
model  training  school  are  chosen  by  the  nor- 
mal school  trustees,  although  an  arrangement 
exists  whereby  the  directors  of  the  school 
district  may  secure  their  dismissal.  In 
School  District  v.  Bryan,  51  Wash.  498,  99 
Paa  28,  20  L.  K.  A.  (N.  S.)  1033,  we  had  occa- 
Blon  to  determine  whether  a  model  training 
school  conducted  by  a  state  normal  school 
was  a  common  school  Discussing  thl^ques- 
tloQ,  we  said :  "The  teachers  under  his  charge 
(tbe  principal  of  the  normal  school)  may  be 
dcToted  in  their  pursuit  of  the  art  of  teach- 
ing, but  they  are  not  teachers  within  the 


meaning  of  the  law  which  has  nndwtafcen  to 
Insure  that  public  school  dilldren  shall  be 
taught  only  by  those  who  have  met  (not  those 
seeking  to  attain)  a  certain  standard  of  pro- 
ficiency. In  other  words,  the  argumrait  of 
counsel  emphasizes  the  foct  that  in  its  oper- 
ation the  act  of  1907  would  break  the  unt 
*formIty  of  the  common  school  system.  To 
summarize,  a  common  sdiool,  within  the 
meaning  of  our  ConsUtution,  is  one  that  is 
common  to  all  children  of  proper  age  and 
capacity,  free,  and  subject  to  and  under  the 
control  of  the  qualified  voters  of  the  school 
district  The  complete  control  of  the  scdiools 
Is  a  most  Important  future,  fbr  It  carries 
with  it  the  right  of  the  voters,  through  their 
chosen  agents,  to  select  qualified  teacbers, 
with  powers  to  discSiarge  them  If  they  are 
Incompetent  Under  the  system  proposed, 
Instead  of  the  voters  employing  a  teacher 
with  proper  voncsbers  of  worthiness,  they  are 
made  recmltfng  ofllcers  to  meet  a  draft  fbr 
material  that  die  apprentice  may  be  employ- 
ed." Apirtylng  the  rule  thus  announced  to 
the  fects  before  us,  it  is  manifest  that  the 
model  training  school  is  not  a  common 
school,  and  that  Elttltas  county  is  not  enti- 
tled, In  an  apportionment  of  the  current 
state  sdbool  fund,  to  a  credit  predicated  on 
attendance  of  children  at  sncb  training 
school. 

[3]  Relator  makes  some  omtentlon  that  the 
provisions  of  the  compulsory  school  law  (sec- 
tion 4714  et  seq..  Rem.  ft  Bal.  Ood^  in- 
dicates that  the  model  training  school  is 
tbn  a  common  school  or  a  private  sdiool, 
as  diUdroi  are  required  to  attend  ^ther  a 
public  or  private  school,  latere  is  no  merit 
In  this  contention.  The  compnlsory  sAool 
law  requires  the  attendance  of  children,  as 
therein  provided,  but  does  not  provide  that 
they  must  attend  common  schools  of  the  state 
or  private  schools.  It  therefore  does  not 
tend  to  show  that  a  model  training  school  Is 
either  a  common  or  private  school. 

The  writ  is  denied. 

CHADWICE,  ELLIS,  aiAIN.  and  GOSS, 
JJ.,  concur. 

BURGESS  V.  PETH  et  aL    (No.  11,777.) 

(Supreme  Court  of  Washington.   April  27, 

1914.) 

1.  jnoGuxNT  (S  670*)  —  CoKOLUBxvsitaaa  — 

MaTTEBS  C0N0I.nDED. 

An  adverse  judgment,  In  an  action  to  quiet 
title,  in  wtiich  tide  and  right  of  poBflession  were 
alleged  to  be  in  trustees  of  on  unincorporated 
asBodatioD  for  the  benefit  of  tbe  contributors 
to  its  purchase,  on  the  ground  that  the  asso- 
ciation nerer  bad  an^  capacity  to  take  tide  to 
the  land,  and  in  which  previous  recdvership 
and  tax  foredosure  proceedings  to  which  the 
BSeodatlon'fl  then  acting  truatees  were  parties, 
and  under  which  the  plalntifF  therein  acquired 
title,  were  atucked  with  a  prayer  that  defend- 
ants be  declared  tnuists  In  common  of  the 
land,  was  res  adjudicata  in  a  subsequent  ac- 
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tloB,  wher«  the  recelTorahlp  and  the  tax  pro- 
ceecoBSBt  and  the  purchaBer's  title  thereunder, 
were  attacked,  and  where  the  title  and  rifht 
of  posiession  was  allesed  to  be  in  traateea  ot 
the  aBBodadon  for  the  benefit  of  its  members 
at  lai^e,  and  It  was  soogfat  to  establish  the 
tniBt  and  quiet  title  in  the  tmstees. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  1181,  1186;  Dea  XHg.  S  dm*] 

2.  CBABmu  (I  89*)— ABAHDOHUsnr  or  Pub- 
pose. 

The  purposes  of  an  unincorporated  asso- 
«iatioii  with  a  constitution  providing  that  meet- 
ings of  the  national  organization  should  be  held 
at  least  once  a  year,  and  for  the  organization 
of  local  bodies,  were  abandoned  where  it  held 
no  each  meetings  between  180B.  after  recelTer- 
shlp  and  tax  foredosore  proceedinffB,  and  1912, 
and  did  not  attempt  to  organise  any  local  bodies, 
and  where  all  of  its  members  were  in  defanlt 
under  the  by-laws. 

[Ed.  Note.— For  other  cases,  eee  Charities, 
Cent.  Dig.  S  100;  Dea  Dig.  1  39.*] 

3.  BxoEiTSKS  <|  143*)  — Sua— TaZM— Pat- 

HXNT  BT  PUBOBABEK. 

Where  land  was  sold  by  a  receiver  anb- 
Ject  to  the  taxes,  the  purchaser,  as  between  the 
receiTer  and  hunseli,  could  not  deduct  the 
amount  paid  for  taxes  from  the  price  to  be 
paid. 

[Ed.  Mote.— For  other  easei,  see  BeeeiTen, 
Cent  Dig.  1203;  Dee.  Dig.  1 143.*] 

4.  Taxatioh  (I  674*)--Tax  SAia— Biobt  to 

PtntOHASK. 

One  who  is  under  a  moral  or  l^al  obliga- 
tion to  pay  taxes  cannot  become  a  pnrebaser  at 
«.  tax  sale. 

[Ed.  Note.— For  other  cases,  sm  Taxation, 

Gent  Dig.  H  1367-1860;  DecT  Dig.  |  074.*] 

Department  2.  Aroeal  from  Superior 
Court,  Skagit  Connty;  Qeo.  A.  Joiner,  Judge. 

Action  by  David  Burgess  against  John  J. 
Peth  and  others,  in  which  William  Hogan 
and  others  intervened.  Judgment  for  de- 
fendants Peth  and  oQms,  and  Interroiers 
appeal.  Afflrmsd. 

Geo.  McKay  ftmi  B.  Wlnsor,  both  et  Seat- 
tle for  appellants.  B.  C  Million  and  Geo. 
Friend,  both  of  Seattle,  for  respondents. 

MOBRIS,  J.  [11  Many  ot  the  facts  In  this 
case  are  set  forth  In  Peth  t.  Spear,  63  Wash. 
291,  115  Pac.  164,  to  which  reference  is 
made,  as  this  appeal  Is  an  attack  on  Peth's 
title  to  the  land  involved  in  that  action. 
Nothing  need  be  said  as  to  the  contention 
of  the  plalntiCC  in  this  action,  since,  having 
foiled  to  appeal,  the  decree  has  become  final 
as  to  him.  The  appellants  came  Into  the  ac- 
tion as  interveners  In  September,  1912,  al- 
lying that  they  were  Socialists  and  the  act- 
ing trastees  of  the  Brotherhood  of  the  Co- 
operative Commonwealth,  an  unincorporated, 
voluntary  association ;  that  the  lands  in  ques- 
tion were  acquired  by  the  association,  and 
were  to  be  hdd  in  trust  by  its  trustees  as  a 
charitable  trust  They  then  attack  the  re- 
ceivership and  tax  proceedings  through  which 
respondents  claim  title,  and  pray  that  these 
proceedings  and  the  resulting  conveyances  to 
respondents  be  set  aside,  and  that  the  title 
to  the  land  be  quieted  in  them.   The  lower 


court  has  found  against  them  on  these  ser* 
oral  ooatentlons,  and  they  have  appealed. 

The  receivership  proceedings  referred  to  In 
Peth  y.  Spear  were  comm^used  in  1906  and 
ended  In  1908.  All  of  the  trustees  thai  act- 
ing, and  who  had  been  elected  as  snch  at  the 
annual  meeting  In  January,  1905,  were  made 
parties  in  that  proceeding,  together  with  all 
other  persons  who  were  then  members  of 
the  colony  or  who  claimed  any  intweat  In 
the  property.  So  flar  as  we  can  discover 
from  the  record,  nothing  was  done  by  any 
persons  claiming  to  represent  any  rights  In 
the  premises,  until  in  Jnne,  1909,  vrtien,  at  a 
called  meeting  ot  the  brotheriiood,  B.  E.  Spear 
was  authorized  to  represent  It  In  any  defense 
It  might  have  to  the  action  broiwht  by  Peth 
to  quiet  title.  The  record  In  that  case  shows 
that  Spear  appeared  and  filed  an  answer  on 
bdialf  of  himself  and  others  who  had  been 
made  defendants  In  that  action,  and  it  was 
this  answer  which  we  that  held  fitiled  to 
show  any  title  or  rl^t  of  possesskm  in  tlie 
then  defendants.  The  next  step  appears  to 
be  a  meeting  on  June  26,  1909,  when  some 
18  persons  met  and  voted  to  organize  them- 
selves into  a  local  of  the  brotb^hood.  Noth- 
ing more  seems  to  have  heea  done  until  Jan- 
nary  1,  1912,  when  some  persons  (who  or 
how  many  Is  not  shown,  except  the  minutes 
recite  that,  Inasmuch  as  there  was  no  qoor^ 
um  of  the  trustees  present,  the  chair  appoint- 
ed two  persons  to  act  as  tmstees),  met  and 
called  a  meeting  on  January  29,  1912,  to 
elect  tmsteee.  This  meeting  was  held,  ^ht 
persons  being  present,  and  the  Interveners 
were  elected  as  trustees.  Inasmuch  as  the 
answer  In  Peth  v.  Spear  was  held  to  show 
no  right  in  any  of  the  then  defendants,  It 
might  be  well  to  compare  that  answer  with 
the  present  contention  of  appellants.  In 
that  answer  it  was  alleged  that  the  title  and 
right  of  possession  to  the  property  were  in 
the  eight  trustees  and  their  successors,  tor 
the  use  and  benefit  of  those  who  had  con- 
tributed to  the  fund  paid  for  the  purchase  of 
the  land ;  that  the  brotherhood  never  had  any 
legal  existence  or  capacity  to  transact  busi- 
ness or  to  receive  the  title  to  the  land,  and 
never  became  a  beneficiary  under  the  trust 
deeds.  The  receivership  proceedings  and  the 
tax  foreclosure  proceedings  were  then  at- 
taclced,  with  the  title  acquired  by  Peth  in 
those  proceedings,  and  the  prayer  was  to  set 
aside  those  proceedings  and  the  deeds  Is* 
sued  therein,  and  decree  the  defendants  to 
be  tenants  In  common  of  the  land.  The  in- 
terveners' plea  In  this  action  Is  the  same  as 
in  the  answer  in  the  former  case,  so  far  as 
It  attacks  the  receivership  and  tox  fore- 
closure proceedings  and  the  deeds  issued  to 
Peth  thereunder.  It  alleges  the  title  and 
right' of  irassesslon  as  originally  in  the  trus- 
tees named  In  the  first  deeds  and  in  the  ap- 
pellants as  their  successors.  So  that  the 
only  difference  between  the  two  pleas  Is  that 
In  the  former  the  title  and  right  of  posses- 
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bIoq  were  allesed  to  be  io  the  trustees  tor 
the  beaeflt  of  those  who  haA  coatributed  to 
tbe  puichaae  ot  the  laud,  wMle  in  the  latter 
the  title  and  right  of  posseesloD  were  In  the 
trustees  for  tbe  besi^t  of  tbe  membersblp  at 
large.  In  tbe  first  plea  It  was  soogbt  to  bave 
tbe  trust  declared  Told  because  there  were 
■0  beneficiaries  capable  of  ascertainment  for 
whose  benefit  the  trust  could  be  enforced, 
while  In  this  plea  it  is  sought  to  establish 
tbe  tmst  and  quiet  the  title  in  the  interven- 
ers as  trustees.  As  we  have  seen,  tbe  de- 
fense in  the  first  case  was  made  by  Spear 
Qoder  authority  from  those  who  claimed  to 
then  represent  tbe  brotherhood,  and  that  au- 
thority is  mot  here  attacked.  It  seems  to  us 
because  of  this  tact  that  decree  ia  as  final  and 
binding  upon  those  who  now  claim  to  rep- 
resent the  association  as  it  was  upon  those 
who  then  claimed  to  represent  It,  and  that  It 
Is  res  adjndicata,  not  only  to  the  defense 
that  was  Interposed,  but  to  any  that  might 
have  been  interposed,  including  tbe  one  now 
set  up,  for,  if  this  Is  a  good  plea  now.  It 
vas  a  good  plM  then.  Of  these  eight  Inter- 
▼eners,  four  were  defendants  In  the  first 
Petb  Case,  together  with  aU  those  who  then 
were  acting  as  trustees. 

[2]  It  also  appears  that,  after  the  appoint- 
ment of  the  receiver  in  1906.  tbe  officers  of 
the  brotherhood  failed  to  perform  any  duties 
as  such,  and  the  scheme  was,  to  all  intents 
and  purposes,  abandoned  by  aU  those  who 
had  been  partlea  to  It,  and  the  only  life  in- 
jected into  it  was  the  meeting  called  in  June, 
180ft,  when  Spear  was  anthorl^  to  maka  a 
defense  to  tba  Peth  suit.  Tbe  same  can  be 
said  of  the  present  aitnatton.  Xhe  only 
purpose  of  the  action  of  these  interrenen  In 
aeeUng  to  keq^  alive  this  brotherhood  la  to 
continue  Utlgatlon  baaed  apparently  upon 
what  waa  said  in  the  first  case  as  to  a  ctaaiv 
Itable  trust  The  constitution  of  this  broth- 
erhood provides  that  meetings  of  the  na- 
tional organization  shall  be  h^  at  least 
once  a  year.  So  far  as  we  can  gather,  there 
was  no  attention  paid  to  this  proTldon  and 
BO  election  of  trustees  between  1905  and 
1812;  the  natioiua  organization  being  aban- 
doned when  tbe  receiver  was  appointed  in 
lS06k  N^tbor  has  there  been  any  attempt 
to  organize  any  so-called  locals  under  the 
constitution,  save  tbe  one  organized  at  Bur^ 
Ungton  In  1907;  and  at  the  time  of  this 
ueetlog  all  file  meanbers  were  In  default  for 
over  two  years,  contrary  to  tbe  by-laws  of 
the  brotherhood,  which  provide  that  a  mem- 
ber may  not  continue  In  good  standlog  who 
Is  in  arrears  for  dues  for  a  longer  period 
ttasQ  three  months. 

It  seems  clear  to  us  that  the  purposes  of 
flds  trust  had  failed,  and  that  this  brother- 
hood scheme  bad  been  abandoned  prior  to 
the  commencement  of  this  action  except  as 
tbese  appellanU  sought  to  keep  tt  alive  for 
tbe  porpoae  of  ctmtlnuing  this  llttgatlon. 


The  original  brotherhood,  as  it  then  existed, 
was  dissolved  and  destroyed  in  the  receiver- 
ship proceedings,  and  there  has  been  no  at- 
tempt to  reorganize  It  for  tbe  purpose  of  con- 
tinuing what  its  promoters  deemed  to  be  it^ 
beneficial  purposes.  So  fair  as  the  receivership 
and  tax  foreclosure  proceedings  are  concern- 
ed, nothing  is  shown  against  their  validity, 
and  no  reason  appears  why  the  same  effect 
should  not  be  given  them  as  in  any  other 
like  proceedings.  Certainly,  as  to  tbe  por- 
tion of  the  lands  held  by  Peth  under  the  tax 
title,  appellants  could  obtain  no  relief  ex- 
cept In  observing  the  condition  precedent  fix- 
ed by  the  statute  In  actions  seeking  to  over- 
throw such  proceedings  by  making  a  tender 
of  the  amount  represented  by  tbe  taxes  paid. 

[3]  Tbe  idea  is  advanced,  in  oriee  to  es- 
cape this  requirement,  that  the  receiver's 
sale  was  made  subject  to  tbe  taxes,  and  that 
It  therefore  became  the  duty  of  Petb  to  pay 
the  taxes.  Tbe  only  meaning  to  be  given  to 
that  provision  is  that,  as  between  tbe  receiv- 
er and  the  purchaser  at  tbe  sale,  tbe  pur- 
chaser must  pay  the  taxes,  and  could  not 
deduct  the  amount  due  for  taxes  from  tbe 
price  to  be  paid  the  receiver. 

[4]  Peth  was  a  stranger  to  the  land  and 
was  under  no  du^,  either  moral  or  legal,  to 
pay  the  taxes.  The  case,  therefore,  does  not 
tail  within  those  cited  by  appellants,  of 
which  Christy  v.  Pisber,  68  Cal.  256,  Is  an 
illustration,  which  holds  that  one  who  is  un- 
der a  moral  or  legal  obligation  to  pay  taxes 
cannot  become  a  purchaser  at  a  tax  sale.  So 
far  as  we  know,  there  was  nothing  which 
prevented  Petb  from  purchasing  the  tax  title 
issued  to  one  McCoy  upon  a  certificate  of  de- 
Unqnen(7  for  the  taxes  of  1904,  issued  Feb- 
ruary 6,  1906,  18  months  prior  to  the  time 
when  Petb  became  tbe  purchaser  at  tlie  re- 
ceiver's sale  in  June,  1907.  Stoll  v.  Oriffltb. 
41  Wash.  87.  82  Pae.  1026. 

We  are  therefore  of  tbe  opinion  that  these 
Interveners  have  no  rights  superior  to  those 
vesting  in  Peth  under  the  receivership  and 
tax  foreclosure  sales,  and  that  the  decree  of 
the  lower  oonrt  should  b^  and  U  is  In  all 
tilings,  affirmed. 

CROW.  O.  J.,  and  PABKXR  and  MOUNT, 

JJ.,  concur, 

SHIELDS  V.  CXTT  OF  SBATTLD  at  aL 

(No.  11,430.) 

(Sopieme  Oonrt  of  Washington.   April  28. 

19140*  ( 

1.  McnoiPAI.  COBPOBATXOHS  (|  287*)— COM- 

TaACTs— Notice  fom  Bina— Oonsisuotion. 
A  pobli^ed  notice  for  bids  for  the  sale  of 
fire  apparatus  to  a  city,  giving  notice  titat  pro- 
posals would  be  received  for  famishing  *^wo 
(2)  combination  city  service  book  and  ladder  and 
chemical  trucks,  and  one  (1)  76  foot  automatio 
aerial  truck,  four-wheel  motor-driven  or  trac- 
tor drawn,  for  the  Seattle  fire  department  la 
accordance  with  spedficatioDa  now  on  ffla***  re* 
quired  bids  on  all  three  pieces  of  ^pparatn%  so 
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that  bids  whldi  did  not  iadnde  the  aerial  track 
could  be  rejected. 

[Bd.  Note.— For  other  cases,  see  Bbmlcipal 
Corporatioiu,  Cent  IJig.  %  070;  Dec  Dig.  | 
237.*] 

2.  Municipal  Corfokations  (S  893*)— Con- 

T&ACTB — IltJUNcnon — BUBDEN  OF  PbOOF. 

In  an  action  by  a  taxpayer  to  enjoin  a  city 
from  oontractbiK  for  the  porchase  o£  fire  ap- 
paratus upon  the  ground  that  the  agreed  price 
Ib  greater  than  the  lowest  bid  submitted,  the 
burden  was  on  plaintiff  to  show  that  the  bid 
accepted  was  illegal  as  alleged. 

IKA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cant  Dig.  il  21^2161;  Dec. 

Dig.  i  m*} 

Department  2.  Appeal  from  Superior 
Court  King  County;  K.  B.  Albertaou.  Judge. 

Action  by  B.  F.  Sbielda  against  the  City  of 
Seattle  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeala  Affirmed. 

Eug»ie  A.  Childe,  of  Seattle,  for  appellant 
Jas.  E.  Bradford  and  Wm.  B.  Allison,  both 
of  Seattle,  for  respondents. 

PABKBB,  3.  The  plaintiff,  a  taxpayer 
and  resident  of  Seattle,  seeks  to  enjoin  that 
city  and  Its  officers  from  enterii^  into  a 
contract  for  the  parchaae  of  certain  fire  ap- 
paratus ttom  the  Seagrave  Company,  upon 
the  ground  that  the  price  agreed  upon  la 
greater  than  the  lowest  bid  submitted  in  re- 
sponse to  the  published  notice  Inviting  bids 
ther^r.  The  cause  came  on  for  hearing  be- 
fore the  trial  coart  upon  the  plalnttlTs  ap- 
plication for  a  temporary  Injunction,  evi- 
dence being  submitted  by  the  respective  par- 
ties in  the  form  of  affidavits  only.  At  the 
conclusion  of  that  hearing,  It  was  stipulated 
by  counsel  for  the  rrapectlve  parties  that 
the  trial  court  should  dispose  of  the  cause 
upon  the  merits,  and  that  the  affidavits  sub- 
mitted should  be  considered  as  the  entire 
evidence  before  the  court  for  that  purpose. 
The  cause  being  so  submitted,  judgmmt  of 
dismissal  was  entered  in  favor  of  the  city, 
and  the  plaintiff's  prayer  for  r^et  denied. 
The  plaintiff  has  appealed. 

The  only  portion  of  the  published  notice 
inviting  bids  with  which  we  are  here  con- 
cerned reads  as  follows:  "Notice  is  hereby 
given  that  sealed  proposals  will  be  received 
by  the  undersigned  secretary  of  the  board  of 
public  works  of  the  city  of  Seattle  up  to  10 
o'tdock  a.  m.,  Friday,  March  7,  1913,  for  fur- 
nishing and  delivering  f.  o.  b.  Seattle,  Wash., 
two  (2)  combination  ci^  service  automobile 
hook  and  ladder  and  chemical  trucks,  and 
one  (1)  seveity-flve  (75)  foot  automatic 
aerial  truck,  four-wheel  motor-driven  or 
tractor  drawn,  for  the  Seattle  fire  depart- 
ment in  accordance  with  spedflcatlons  now 
on  file  in  the  office  of  tiie  board  of  public 
works." 

Among  the  bids  submitted  in  response  to 
this  notice  were  the  following: 

Pacific  Coast  Fire  Supply  Company:  "2 
combination  city  service  book  and  ladder 
and  chemical  trucks,  $12,300.00." 


Columbia  Engineering  Works:  "2  Robin- 
son dty  service  motor  tmcka,  $12,400.00.** 

Seagrave  Company :  "2  motor-propelled 
dty  service  trucks,  $18,100.00.  If  given  con- 
tract for  above,  together  with  tractor-^awn 
aerial  truck,  price  for  three  items  will  be 
$22,000.00.  1  motor-propelled  aerial  truck. 
$9;G'ni.OO.  If  awarded  contract  for  above 
item,  together  with  two  dty  service  combina- 
tion hook  and  ladder  and  chemical  tracks, 
price  will  be  $22,000.00." 

Other  bids  submitted  are  of  no  couse- 
guence  here,  since  none  of  them  could  pos- 
sibly be  considered  lower  in  amount  tban 
that  of  the  Seagrave  Comiutny. 

[1]  Assuming,  for  argument's  sake,  tliat 
the  dty  charter  of  SeatUe  Is  mandatory  In 
Its  terms  In  requiring  contracts  of  tills  na- 
ture to  be  let  to  the  lowest  bidder,  witliout 
any  discretion  whatever  in  the  board  of  pub- 
lic service  to  be  exerdsed,  in  view  of  the 
different  makes,  the  main  question  bere  is: 
Which  of  these  bids  is  the  lowest?    If  the 
invitation  for  bids  be  construed  as  requiring 
bids  upon  the  whole  of  the  apparatus  sought 
to  be  purchased — that  Is,  all  three  pieces — 
manifestly,  the  bid  of  the  Seagrave  Company 
is  the  lowest  bid  that  compiles  with  tlie  In- 
vitation, since  the  other  bids  above  noticed 
do  not  include  any  aerial  truck  as  called  for 
in  the  notice.   The  only  guide  we  have  be- 
fore us  as  to  whether  the  bids  were  required 
to  be  for  all  three  pieces  Is  tihe  language  of 
the  notice.    What  Is  In  the  speclfleatlonB 
touching  tiiis  subject  we  do  not  know ;  tfnce 
we  are  not  faTored  with  a  copy  of  the  spec- 
ifications. We  are  tndlned  to  the  viev  that 
evCT  the  language  of  tiie  notice  Invltbig  bids, 
standing  alone,  would  warrant  the  board  of 
public  works  In  coiutming  it  as  xeqnlrlng 
bids  upon  all  three  pieces.  In  any  erait,  in 
the  absence  of  the  spedflcatlons,  we  cannot 
say  that  the  board  was  not  warranted  In  re- 
jecting the  bids  whldi  did  not  Indude  the 
aerial  truck  and  award  the  contract  to  the 
Seagrave  Onnpany,  which,  manifestly,  was 
the  lowest  bid  Including  all  three  irieces. 

[t]  Some  contention  la  made  by  counsel  for 
appdlant  that  there  was  a  fotlure  on  the 
part  of  the  Seagrave  Company,  In  making  its 
bid.  to  comply  urith  the  spedflcations.  Con- 
siderable is  said  about  the  spedficattons  In 
the  affidavits  submitted;  but  the  Informa- 
tion thus  given  is  almost  wholly  argumenta- 
tive, and  statements  of  the  conduslons  and 
opinions  of  the  several  affiants.  Manifestly, 
this  does  not  furnish  such  information  as  to 
enable  as  to  determine  whether  the  Seagrave 
Company  compiled  wjth  the  specifications  In 
making  Its  bid  or  not  We  are  not  furnished 
with  copies  of  the  bids ;  only  the  amounts 
thereof  and  the  brief  statements  of  the  na- 
ture of  the  pieces.  This  question  end  also 
the  one  first  discussed  must  be  determined 
in  favor  of  the  dty.  upon  the  ground  that 
appellant  having  the  burden  of  proof,  has 
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taSM  to  lAkow,  with  sncb  clearness  as  to  call 
l!oT  Jadldal  Interference,  an  tmlawful  exer- 
cise of  power  on  the  part  of  the  board  of 
public  works,  even  tiiongb  the  charter  be 
held  to  limit  the  board's  power  u  tOalmed. 
The  Judgment  la  affirmed. 

OBOW,  a  J.,  and  MOUNT.  FCXXJ&BTON, 
•ad  M0BBZ8,  JJ^  concur. 


ST.  BCARTIN  et  aL  t.  SKAMANIA  BOOM  CO. 
(Na  11.407.) 
(Bapreme  Ooart  of  WaBhington.   AprU  2»» 
m4.) 

1.  Afpkal  AHb  Sbbob  (S  204*)— OBjnmoW 
Below— NsoBasiTT—BnDENas. 

In  an  action  by  the  widow  and  children  tfC 
a  homesteader,  the  defendant  cannot,  oo  ap- 
peal, contend  that  the  morriase  waa  not  aom- 
dently  proven  to  show  the  title  of  the  widow 
and  children  where  testimony  that  the  widow 
and  decedent  had  lived  together  as  husband  and 
wife  from  the  time  of  the  acqnisltlon  of  the 
homestead  was  received  without  objectltni  he- 
low  that  it  was  not  the  best  evidence. 

[Ed.  Note.— For  other  cases,  see  Appsal  snd 
Krror,  Cent  Dig.  If  114»,  126fr-12T2.  12T4- 
1278,  1280.  1560;  Dec.  Dig.  S  204.*] 

2.  EviDENCB  (S  flOl*)— Weight  akd  Sum- 

CIEWCT — PBENOMENA   OF  NATURE. 

Evidence  that  a  hot  mhieral  spring  on  plsin- 
tiffs'  land  located  on  a  river  rose  and  fell  with 
the  rise  and  fail  of  the  liver,  and  was  hotter 
whenever  the  flow  was  greater,  cannot  be  dls< 
erected  on  the  assomption  that  the  cold  waters 
of  the  river  wonld  have  lessened  the  heat  of 
the  spring,  instead  of  increasing  it,  where  there 
was  no  evidence  as  to  its  source  and  the  rea- 
sons for  its  heaL 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2425,  3400-^409;  Dec  Dig.  | 
60L*] 

3.  Waters  and  Water  Couesbs  (|S  188, 160*) 
— i'KEScBiPTivE  Riuura— Dams. 

So  long  AS  defendant's  impounding  of  the 
waters  of  a  stream  on  which  plaintiffs*  land 
shotted  did  not  injure  pbdndffs*  riparian  rights, 
defendant  could  acquire  no  prescriptive  rights 
to  iiD pound  the  waters. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Coarses,  Cent.  Dig.  SS  150.  151,  193, 
195;  Dec.  Dig.  ||  138,  165.*I 

4.  Watku  awd  Water  Courses  (|  179*)  — 
nmoKurmi  Bissra— Daks. 

In  an  action  to  prevent  defendant  from 
impounding  the  waters  of  a  stream,  and  thus  ixx- 
terfering  with  the  flow  of  a  spring  on  plain- 
tnh*  Isnd,  located  on  the  river  bank,  evidence 
that,  after  objections,  ths  waters  were  not  Im- 
pounded at  any  time  for  over  a  year  is  admis- 
nble  on  the  question  whether  defendant  had  ac- 
Vilred  a  prMcripttve  right 

[U  N«ta.--For  other  casee.  see  Waters  and 
yfiAn  OontMS,  Gent.  Dig.  U  244-2D0.  256-269, 
268,  264:  Dec.  Dig.  I  ITO.*] 

6.  Wabu  aho  Waixb  Ooubsbb  (f  179*)  — 

PBBSOBIPXIVE  KaOBTB— IffVIDSNCK. 

Where  defendant  claimed  a  prescriptive 
richt  to  impound  the  waters  of  a  stream  which 
interfered  with  the  flow  of  a  spring  on  the  land 
of  a  lower  riparian  owner,  evidence  of  nego- 
tittioDS  between  defendant  and  the  owner  ait' 
tr  defendant's  erection  of  Its  dam  is  admissi- 
Me^  to  show  that  defendant  acquired  do  pre- 
sfitfpltva  (i^L 

{Bd.  Note^For  other  cases,  see  Watera  and 
Water  Courses.  Cent.  Dig.  ft  244-200,  256-2S0. 
263,  264;  Dec.  Dig.  j  TT9.»3 


6.  Watebs  and  Water  Courses  (§  ITS*)— 

DAHB— PSEeCBIPTXVE  RiOHT— BlXUBNTS. 

One  dalming  a  prescriptive  right  to  im- 
pound the  waters  ef  a  noonavlgable  stream  has 

the  burden  ct  provliM^  an  adverse,  hostile,  con- 
tinuous, and  uninterrupted  use  for  the  period 
of  llmitatioDs  under  a  daim  of  right 

HEd.  Note^For  other  cases,  see  Waters  and 
Water  Uourses,  Cent.  Dig.  H  244-250,  256-250, 
268,  264;  Dee.  Dig.  1 179.*] 

T.  Watbbs  and  Watcb  CouBeoBs  n  1T9*)  — 
Daus— Prescriptive  Riqht— Evidence. 
In  an  action  to  enjoin  defendant  from  im- 
poimdhig  the  waters  of  a  stream,  thus  lessen- 
ing the  flow  of  a  spriiv  on  the  land  of  a  low- 
er riparian  owner,  evidence  htld  insufficient  to 
show  that  defendant's  nse  was  hostile  or  ad- 
verse, or  had  continued  during  the  period  of 
limitations. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Qouxses,  K  ent.  Dig.  H  ;S44-250,  206-268, 
268,  264;  TDec  Dig.  f  I7».*J 

8.  Loos  AND  LOQOINO  ($  13*)— BOOM  COHPA- 
NIB8  —  BlPAUAN  RjQHTS  —  BlGST  TO  IM- 
POUND. 

In  view  of  Rem.  ic  BaL  Code,  {  7110,  pro- 
viding for  the  condemnation  1^  boom  companies 
of  shore  rights  of  lower  riparian  owners,  tiie 
filing  of  a  plat  by  a  boom  company  does  not 
p.ve  it  the  right,  as  sgainst  a  lower  owner,  to 
impound  the  waters  of  a  atream. 

^d.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  31-86;  Dec.  Dig.)  la*] 

9.  Appeal  and  Ebbok  Q  8T7*y— Bbtibw— Fn- 

SONS  BNTITUD  to  AUJTOX  BiBBOE. 

Where  the  evidence  wonld  have  warranted 
an  injunction  restraining  the  defendant  from 
impounding  the  waters  of  a  stream  to  the  in- 
jury of  lower  riparian  owners,  defendant  can- 
not complain  that  the  court  instead  of  issuing 
an  unqualified  injunction,  allowed  it  the  alter- 
natives of  permitting  si^dent  water  to  Bow 
for  plalntifn*  purpose  or  of  building  a  dam  be- 
low th^  land  to  maintain  tiie  water  at  a  suffi- 
cient Isvel.  in  accordance  with  an  agreement  be- 
tween parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  35(10-3572;  Dec  Dig.  | 
877.*] 

Department  1.  Api>eal  from  Superior 
Court,  Skamania  County;  H.  BL  McKeuney, 
Judge. 

Action  by  Margaret  8t  Martin  and  oUnra 
against  the  i:ikamanla  Boom  Company,  a  cor- 
poration. From  a  Judgment  for  plalntilEB, 
defendant  appeals.  Attinued. 

Geo.  S.  Shepherd,  of  Portland,  Or.,  for  ap- 
pelant toiler.  Crass  ft  WUhlnson.  of  Van- 
couver, and  Walter  O.  Hayes,  of  Pintland, 
Or.,  for  respondents. 


ELLIS,  J.  The  plaintlflTs,  as  owners  and 
tenants  In  common  of  certain  lands  In  Ska- 
mania county,  brought  this  action  to  secure 
a  permanent  injunction  restraining  the  de- 
fendant from  Interfering  with  the  natural 
flow  of  the  waters  of  Wind  river  across  those 
lands.  The  plaintiffs  claim  title  as  the  wid- 
ow and  heirs  at  law  of  the  original  home- 
steader, Isadore  St.  HarUn,  who  died  In- 
testate In  1010.  On  the  land  In  question  Is 
a  valuable  mineral  spring  of  hot  water, 
whic^  flows  from  the  ground  within  a  few 
feet  of  the  edge  of  the  waters  of  Wind  river 
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St  its  ozdlnftzy  stages  This  mnrlns  luta  an 
eatabUflhed  rq»itattOD  for  Its  mineral  prop- 
ertlea,  and  la  largely  patronized  aa  a  health 
resort  The  taaintilfa  maintain  a  hotel  and 
cami>bis  aecommodatl<ma  for  th^  patrons, 
and,  for  a  omBideratlon,  pexmlt  the  nae  of 
the  waters  of  the  spring.  It  reqolies  the  en- 
tire natural  flow  of  t3ia  qtrlng  to  accommo- 
date the  nnnU>er  of  penons  normally  aaeisXng 
Ita  use  In  the  dcy  sommer  season.  ITor  stHne 
unknown  reason,  the  flow  of  the  spring  is 
80  affected  by  Oie  volume  of  water  In  the 
river  that,  when  the  flow  of  the  river  is  ob- 
structed above  the  spring  In  the  dry  sommer 
season,  the  spring  furnishes  only  a  small 
part  of  Its  normal  supply,  and  Is  wholly  In- 
snfllclwt  to  accommodate  the  plalntlflV 
.guests  and  patrons.  It  la  In  the  aumm» 
time  that  tlie  withholding  of  t3ie  waters  of 
the  river  thus  injurtously  affects  the  spring. 
It  is  also  <ilalmed  that  the  waters  of  the 
spring  are  hotter  vhra  flowing  copiously 
than  when  Cbe  flow  la  scant;  the  evld^ce 
toidlng  to  show  a  temperature  varying  from 
lOi  degrees  Fahrenheit  when  13ie  flow  Is 
slight,  to  118  degrees  irtien  the  flow  is  c<q)l- 
ous.  The  normal  temperature  of  the  water 
of  Wind  river  Is  about  OB  d^reea. 

The  defendant  corporation  waa  organised 
In  ICarch,  1900,  under  the  Isws  of  tAe  state, 
as  a  boom  and  driving  company,  for  the  pur- 
pose of  driving  logs  and  timber  products  <m 
Wind  river.  On  March  80,  1900,  It  tiled  its 
plat  In  the  office  of  the  secretary  of  state,  by 
which  it  sought  to  appropriate  the  waters  of 
Wind  river  and  its  tributaries  and  the  con- 
tiguous shores  for  its  driving  operation. 
Wind  river  is  an  unmeandered  nonuavlgable 
stream  rising  In  the  Cascade  mountains  and 
flowing  Into  the  Colombia  river,  much  of  Its 
course  being  through  a  rocky  ca&on  or  de- 
file. It  is  necessary  to  Impound  its  waters 
by  means  of  a  dam  to  produce  artificial 
freshets,  called  "splashes,"  to  drive  logs 
down  the  stream.  In  the  summer  and  &U 
of  1901  the  defendant  erected  a  dam  about 
12  miles  above  the  plalntUfs*  premises.  The 
gates  of  this  dam  are  about  26  feet  high,  and 
the  pond  formed  covers  40  or  00  acres. 
Three  floods  or  splashes  in  close  succession, 
covering  in  all  three  days,  were  produced 
late  In  November,  1901.  At  that  time  other 
streams  tributary  to  Wind  river  below  this 
dam  were  not  dammed.  The  aj^llant  has 
since  dammed  these  tributaries.  The  evi- 
dence shows  that  the  impounding  for  these 
first  splashes  did  not  noticeably  affect  the 
spring.  No  other  splashes  were  produced 
until  the  spring  and  summer  of  1902,  in 
the  winter  time  it  requires  only  about  six 
hours  to  fill  the  dam.  In  the  summer  time 
it  requires  several  days  to  Impound  water 
sufficient  to  make  a  splash.  Other  evidmce, 
so  far  as  material,  will  be  considered  In  the 
discussion  of  the  case.  The  action  was  com- 
menced March  23,  1012. 

The  cause  was  tried  to  the  court  without  a 
jnrjr.  Tbe  court  found  th«  facts  in  favor  of 


the  plain  tUTs,  and,  on  ai^ropriate  Comdn- 
Blona  ot  law,  adjudced  tliat  Oie  dtfwdant  be 
enjoined  from  opoatfnK  its  dsm  in  sndi  a 
way  as  to  Interfere  with  tbe  pUlntUCs* 
spring,  OTf  as  an  altocnatlTe,  erect  and  main- 
tain, below  the  apOng,  a  dam  sirilldeiit  to 
maintain  tiie  water  In  the  river  at  such 
stage  aa  not  to  Interfere  wltii  or  diminish 
the  flow  <tf  the  qprlnff  during  tbe  operation 
of  the  Impounding  danL  Ttts  defendant  ap- 
peals. 

The  appellant  ctmtends  that  the  decree  is 
contrary  to  the  evidence,  In  the  foUowins 
particulars:  (1)  That  the  respondoits  fiUl- 
ed  to  show  say  titte;  (2)  that  there  was  no 
evidence  that  the  spring  waa  matalally  af- 
fected by  the  Impounding  of  the  water  of 
tbe  river;  (8)  that  the  appellant  established, 
a  prescriptive  right  to  clMrtnict  tbe  flow  of 
tbe  river  by  showing  an  advene  oijoyniait 
for  over  tea  years. 

£1]  1.  The  contention  that  the  nqNmdenta 
failed  to  prove  title  Is  based  upon  the  fact 
that  there  was  no  proof  of  a  ceremonial  mar- 
riage between  -Isadon  St  Martin,  tbe  de- 
ceased  homesteader,  and  the  respondent  Mar- 
garet St  Martin,  the  mother  of  tbe  other  re- 
spondents, of  whom  tbe  deceased  waa  the 
father.  The  following  testimony  of  one  of 
tbe  respondents  was  admitted  without  ob- 
jection: "Q.  Do  you  know  liow  your  lUher 
acquired  this  property?  A.  It  was  bis  home- 
stead. Q.  Were  your  fiitbw  and  mother 
living  together  then  as  husband  and  wife? 
A.  Tes,  sir.  Q.  And  always  lived  together 
from  that  time  on  as  husband  and  wife?  A. 
Tes,  sir."  It  is  argued  that  this  was  not  tbe 
best  evidence  of  the  marriage,  since  Mrs.  iSt. 
Martin  was  a  witness  and  could  have  testi- 
fied positive  as  to  the  marria^,  had  there 
been  one.  The  evidence  given  tended  to 
prove  the  tact  At^d  was  not  objected  to  as 
not  the  best  evidence,  or  on  any  other 
ground.  Had  the  appellant  Intended  to  rely 
apon  this  objection,  it  should  have  raised  it 
at  the  time.  The  marriage  was  only  a  col- 
lateral Issue.  The  evidence  offered  was  sufli- 
dent  to  prove  it  in  the  absffloce  of  such  ob- 
jection. 

[2]  2.  The  claim  that  the  respondents  fail- 
ed to  show  that  the  spring  was  materially 
affected  by  the  impounding  of  the  water  of 
the  river  rests  upon  the  assumption  that  if 
the  water  of  the  river  were  so  connected 
with  the  spring  as  to  cause  the  spring  to 
rise  and  fall  with  the  river,  the  water  In  the 
spring  would  be  cooler  in  periods  of  high 
water  than  In  periods  of  low  water.  Prac- 
tically all  of  the  evidence  on  the  subject  was 
to  the  effect  that  tbe  spring  rises  and  falls 
with  the  rise  and  fall  of  the  river,  and  that 
the  water  In  the  spring  is  hotter  when  the 
flow  is  greater  than  when  the  spring  Is  low. 
It  Is  argued  tbat  the  latter  statement  Is  in- 
herently unbelievable,  mils  ai^ument,  bow- 
ever,  proceeds  upon  an  Initial  assumption 
tbat  the  access  of  the  cold  river  water  to  tbe 
YOn  ot  the  quing  would,  oT  iwo<iiity»  cool 
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the  waters  of  the  spring.  An  argument  a 
priori  such  as  this,  to  be  of  kqj  valoe,  must 
rest  ai>on  some  admitted  gmeral  principle 
or  trath  as  a  baslB  or  cause,  it  is  Just  here 
that  the  aisument  breaks  down.  To  give  it 
conTlnclDg  force,  it  is  necessarr  tluit  we 
know  and  understand  tlie  operation  of  tbe 
hidden  forces  which  control  the  flow  of  the 
water  of  the  spring,  and  Impart  to  it  its 
temperature,  but  we  neiUier  know  nor  under- 
stand these  forces  In  the  present  case.  ITor 
example,  It  may  be  that  the  water  in  the 
spring  flows  more  rapidly  from  the  subter- 
ranean heating  point  when  under  the  greater 
pressore  supplied  by  the  rise  of  the  river,  so 
that  it  may  not  have  the  same  time  for  cool- 
ing before  reaching  the  surface  as  when  this 
pressure  Is  not  applied.  This  is  offered  not 
as  a  theory,  but  as  showing  that  the  aB8um[>- 
tion  that  access  to  the  vein  of  the  spring  by 
the  water  of  the  river  would  necessarily  cool 
the  water  Is  only  an  assumption,  and  not  an 
established  principle  or  truth  which  would 
only  give  validity  to  appellant's  argument. 
Clearly,  in  sach  a  case,  all  that  the  court 
can  do  is  to  take  the  evidence  of  the  objec- 
tive phenomena  without  speculation  as  to 
their  causes.  There  being  no  evidence  to  the 
contrary,  we  must  accept  these  things  as 
facts. 

[3-7]  3.  The  appellant's  claim  of  a  prescrip- 
tive right  to  Impound  the  waters  ot  the  river 
at  all  times  of  the  year,  regardless  of  any 
Injury  to  the  respondents'  spring,  canndt  pre- 
vail for  two  reasons:  In  the  flrst  place,  there 
was  no  evidence  that  the  resi>ondents  suffer- 
ed any  Injury  until  the  summer  of  1902, 
which  was  less  than  ten  years  before  the 
commencement  of  this  action;  In  the  second 
place,  the  evidence,  taken  as  a  whole,  failed 
to  show  that  the  appellant's  use  of  the  river, 
as  against  the  respondents',  was  hostile  or 
adverse,  or  under  an  unqnallfled  claim  of 
right.  The  evidence  on  all  of  these  questions 
was  sharply  conflicting.  On  the  one  hand, 
there  was  evidence  that  the  appellant's  dam 
was  built  in  1001,  and  has  been  operated  un- 
ier  a  claim  of  right  every  summer  since  that 
time.  On  the  other  hand,  the  respondents' 
evidence  strongly  tended  to  show  that  the 
impounding  of  the  water  In  the  wet  winter 
season  does  not  appreciably  affect  the  spring. 
It  fairly  aiK>ears  that  no  damage  was  expe- 
rienced by  the  impounding  of  tbe  wator  for 
short  periods  in  the  fall  of  1901,  when  only 
two  or  three  floods  were  taken  off.  It  is 
dear  that  tiie  fact  that  the  impounding  of 
the  water  would  affect  the  spring  was  not 
discovered  until  the  summer  of  1902.  For 
Oe  interferoioe  with  fbe  flow  of  tba  stream 
in  the  fall  of  1901  the  respondents  bad  no 
cause  at  acttra,  because  th^  wwe  not  dam- 
aged. It  Is  also  clear  from  the  evidence  that 
the  lajmr  to  the  respondents  resulted  only 
from  tbe  interference  with  the  natural  flow 
(tf  tbe  river  in  the  sammw  timet  and  that 
nidi  Int^erence  in  tbe  winter  had  no  ap- 


preciable effect  upon  the  spring.  We  think 
that,  both  on  reason  and  authority,  the  pe- 
riod of  a  prescriptive  right  to  an  easement 
to  use  or  damage  the  lands  of  another  can 
only  begin  to  run  from  the  time  when  the 
person  suffering  the  damage  flrst  bad  a  cause 
of  action  arising  from  the  adverse  use.  "In 
cases  of  this  character,  the  prescriptive  right 
will  not  commence  to  run  until  some  act  or 
fact  exists  giving  the  party  against  whom  the 
right  Is  claimed  a  cause  of  action.  Where  a 
right  by  prescription  to  maintain  a  railroad 
bridge  and  change  tbe  current  of  a  stream 
and  Injure  the  land  of  a  riparian  owner  be- 
low by  causing  it  to  wash  away  his  land  is 
claimed,  the  commencement  of  the  time  re: 
quired  for  tbe  prescription  to  ripen  Is  not 
from  tbe  erection  at  the  bridge,  but  from  the 
flrst  actual  damage  to  tbe  land  consequent  on 
the  erection  of  the  bridge  Bells  v.  Chesa- 
peake R.  R.  Oa,  49  W.  Va.  65,  38  S.  £.  479, 
87  Am.  St  Rep.  787."  Roe  v,  Howard  Coun- 
ty. 7S  Neb.  448,  4S9,  106  N.  W.  587,  602  (5 
h.  R.  A.  [N.  S.1  881).  "A  prescriptive  right 
to  the  use  of  water  is  not  initiated  until  the 
owners  of  the  water  'are  deprived  of  Its 
use  in  such  a  substantial  manner  as  to  notify 
them  that  their  rights  are  being  invaded.' 
Long  on  Irrigation,  |  90 ;  Hall  v.  Blackman, 
8  Idaho,  272,  68  Pac.  19 ;  McCoy  v.  Huntley, 
60  Or.  872,  119  Pac.  481."  Sander  v.  Bull, 
185  Pac.  480,  492. 

There  was  much  evidence  also  to  the  ef? 
feet  that  the  appellant's  dam  was  not  operat* 
ed  at  any  time  during  the  year  1908.  This 
evidence  would  be  of  little  force  standing 
alone,  since  a  temporary  Interruption  In  the 
use  of  an  easement  will  not  alone  establish 
an  abandonra^t,  or  stop  the  running  of  the 
period  of  prescription,  but,  when  taken  in 
connection  with  the  evidence  that  the  rer 
spondents'  decedent  was  at  all  times  objecting 
to  the  use  of  the  dam  In  the  summer  time 
In  such  manner  as  to  injure  bis  spring.  It  has 
some  tendency  to  show  that  the  nse  was  not 
adverse  and  under  an  unqualified  claim  of 
right.  Mrs.  St  Martin  testified  that  after 
the  discovery  of  the  fact  that  tbe  Impounding 
of  the  water  Injuriously  affected  the  q;)ring. 
tbe  operation  of  tbe  diam  was  acquiesced  In 
by  her  hn^>and  upon  an  agreement  with  tbe 
president  of  tbe  appellant  company  that  wa- 
ter would  be  allowed  to  flow  down  the  river 
whenever  the  respondents  wanted  It  The 
president  of  the  af^ellant  company  denied 
this,  but,  at  tbe  same  time,  admitted  that  Jtte 
knew  that  his  attorn^  was  in  negotiation, 
from  time  to  time,  wltb  Mr.  St  Martin  con- 
cerning the  matter.  Mrs.  St  Martin's  testi- 
mony was  corroborated  another  witness, 
who  testified  that  water  was,  from  time  t» 
time,  in  the  summw  of  1906,  actually  M 
out  of  the  dam  in  order  to  raise  tbe  water 
the  respondents'  wring.  Anirtlher  witness  tes- 
tkOeH  that,  on  Inve^gation  as  to  the  ea«et 
€f  tbe  dam  on  the  ^ring,  in  I90is,  it  was 
pracUcally  affeed  by  the  aroellant  with  St 
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Martin  tbat  the  appellant  wonld  thereafter 
either  let  sufSdent  water  flow  In  the  river  to 
supply  the  spring,  or  would  build  a  dam  in 
the  rirer  below  the  spring  to  keep  the  water 
at  the  height  necessary  for  that  purpose.  We 
think  the  evidence  clearly  preponderates  In 
favor  ot  Uie  fact  that  the  respondents'  de- 
cedent never  acquiesced  In  the  appellant's  use 
of  its  dam  In  such  way  as  to  injure  the 
spring,  and  that  the  use  of  the  dam  was  per- 
mitted upon  the  nnderstandli^  testified  to 
by  tbase  witnesses,  which  was,  for  a  time  at 
least;  complied  with  by  the  appelant  "The 
subsequent  negotiation  between  the  plainttiTs 
and  the  defendant,  for  a  purchase,  by  tlie 
lAalntUh,  is  the  strongest  evld^ce  to  show 
that  the  nae  of  the  water  on  tb^r  part  had 
not  been  adverse."  Watklns  v.  Peck,  13  N. 
B.  SOO.  376,  40  Am.  Dec.  156,  161. 

XJipoa  the  evidence,  the  court  would  have 
been  Justified  In  finding  that  the  injurious 
effect  of  the  dam  was  not  discovered  until 
the  summer  of  1002 ;  tbat  the  operation  of 
the  dam  so  as  to  injure  the  respfrndents* 
spring  was  not  conttnoous  Cor  tea  years,  even 
from  the  construction  of  the  dam  in  1001; 
and  that  its  maintenance  was  merely  permis- 
sive, on  condition  tbat  the  dam  should  be  so 
operated  as  not  to  injare  the  respondents* 
spring.  In  either  case  the  right  to  impound 
the  water  to  the  respondents*  damage  is  not 
prescriptive.  The  bnrdra  was  upon  the  ap- 
pellant to  prove  an  adverse,  hostile,  continu- 
ous, and  uninterrupted  use  under  a  claim 
of  right.  District  of  Colombia  v.  Robinson, 
180  U.  S.  92,  21  Sup.  Gt.  283,  285,  46  L.  Ed. 
440.    It  failed  to  maintain  tills  burden. 

[I]  We  are  not  impressed  with  the  appel- 
lant's claim  that  the  filing  of  the  plat  of  Its 
proposed  location  conferred  directly  upon  It 
the  right  of  absolute  dominion  over  the  wa- 
ters of  the  river.  The  authorities  dted  in 
support  of  this  contention  do  not  sustain  It 
In  Nicomen  Boom  Co.  v.  North  Shore  Boom 
ft  Driving  Co.,  40  Wash.  315,  82  Pac.  412,  the 
contest  was  between  rival  boom  companies. 
In  such  a  case,  it  Is  elementary  that  the  com- 
pany making.  In  good  faith,  the  first  location 
has  the  better  right.  That  case,  however, 
does  not  bold  that  the  mere  filing  of  the 
plat  gives  to  a  boom  company  the  right  to  in- 
jure the  property  of  riparian  profuletors 
without  condemnation  and  compensation. 
The  contrary  is  clearly  implied  by  the  analo- 
gy drawn  by  the  court  between  the  purpose  of 
the  filing  of  the  plat  of  a  boom  company  and 
the  filing  of  the  plat  of  definite  location  by 
a  railroad  company.  In  support  of  this  view, 
the  court  cites  Bal.  Code,  S  4378  (Rem.  & 
Bal.  Oode,  {  7110),  which  provides  for  the 
condemnation  by  boom  companies  of  shore 
rights  or  other  proper^  sought  to  be  appro* 
prlated  in  the  manner  provided  by  law  for 
the  appropriation  of  private  property  by  rail- 
ways, adding:  '^e  legislative  scheme  for 
boom  companies  requires  that  the  landowner 


shall  permit  his  land  to  be  subjected  to  tfao 
use  of  such  companies,  upon  receiving  com- 
pensation tlier«for,  and  tbe  title  is  thns  ac- 
quired." 

In  Berryman  v.  East  Hoquiam  Boom  St 
Logging  Co.,  68  Wash.  657,  124  Pac.  IBO,  the 
plaintiff  not  only  had  such  notice  as  was 
given  by  the  filing  of  the  plat  of  tbe  boom 
company  in  the  office  of  the  secretary  of 
state,  but  also  acquiesced  in  tlie  use  of  the 
stream  by  tbe  boom  company  for  a  puiod  of 
more  than  ten  years  apparently  without  ob- 
JecUon.  Tbat  decision  Is  not  authority  for 
the  position  tbat  the  filing  of  the  |dat  confers 
the  right  to  injure  a  lower  riparian  propri- 
etor without  compensatltni.  Snch  a  constme- 
tton  of  the  law  would  render  It  void  on  con- 
stitutional grounds. 

[I]  The  evidence  In  this  case  wonld  bave 
Justified  the  court  In  oijoining  the  operation 
ot  the  appellant's  dam  during  the  summer 
season  until  such  time  u  tbe  right  to  injure 
the  respondents*  ajwlnc  had  been  secured  by 
condemnation,  and  the  damages  assessed  anci 
paid.  The  appellant  cannot  complain  of  the 
decree  roidered,  if  the  court  found,  as  the 
evidence  would  have  Justified  It  in  finding, 
that  the  appellant  had  aglved  either  to  per- 
mit a  sufficient  flow  of  the  water  at  all  times 
that  the  respondents*  sprli^  ml^t  not  be  in- 
jured, or  to  construct  a  dam  below  the  spring 
to  maintain  the  water  In  the  river  at  tbe  nec- 
essary stage.  The  decree  merely  requires 
that  appellant  conform  to  that  agreement 

Judgment  aflSrmed. 

CROW,  C.  J.,  and  MAIN,  CHADWICK,  and 
OOSE,  JJ.,  concur. 


BROKAW  et  nx.  v.  TOWN  OF  STANWOOD. 
(No.  11,55a) 

(Supreme  Court  of  Washington.   April  28. 

1014.) 

1.  Municipal  Corpobationb  (|  657*)— Vaca- 
non— Failubs  to  Open— Bdbdek  or  Paoor. 

Where  an  a^foining  lot  owner  claimed  title 
to  a  strip  of  land,  which  had  been  dedicated  aa 
a  itreet  before  It  was  iDcladed  within  an  In- 
corporated town,  on  tbe  ground  tbat  It  had 
been  vacated  under  Laws  1890,  p.  608.  f  32. 
vacating  any  county  road  which  remained  un- 
opened for  public  use  for  five  years  after  au- 
thority was  granted  for  opening  tbe  same,  the 
burden  was  upon  the  lot  owner  to  show  titat  the 
street  remained  pliyslcaUy  unopened  for  the 
statutory  time. 

[Ed.  Note.— For  other  casesjsee  Hunicipal 
Corporations,  Cent  D^l  |{  722,  844,  1^, 
1^;  Dea  Dig.  f  6B7.^ 

2.  HtTNICIPAI,  COBPOBAinONB  f}  657*)--Yaca- 

TioN— PAHtTnuE  TO  Opew— Wbioht  or  Evi- 

niNOB. 

Tbe  fact  fliat  thwe  was  no  poblie  travel 
upon  the  street  was  not  sufficient  to  show  that 
it  was  not  open  for  public  travel. 

fEd.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  §S  722,  844,  1420, 
1496;  Dec.  Dig.  8  657.  •] 
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a  HCItlCIPAL     CoBPOBATIONe     (S     667*)  — 

Stbeeib— Faixubb  to  Open— Statute. 
Where  the  street  was  incladed  vitUn  the 
UmitB  of  an  incorporated  town  within  one 
jtaf  after  it  wae  inclosed  bjf  the  adjoining  lot 
owner,  it  was  no  longer  subject  to  vacation  un- 
der Laws  1890,  p.  O03,  $  32,  vacating  county 
roads  which  remain  tinopened  for  public  use 
for  five  years,  since  that  act  did  not  apply  to 
streets  within  cities  and  towns. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  i|  722,  844,  1^, 

Department  2.  Api>eal  from  Superior 
Court,  Snohomish  County;  Balpb  C.  Bell, 
Judge. 

Action  bj  W.  O.  Brokaw  and  wife  against 
Town  of  Stanwood.  Decree  for  the  plain- 
tiffs, and  defendant  appeals.  Reversed. 

Joseph  H.  Smith,  of  Bverett,  tor  appel- 
Itnt  Geow  M.  Mitdiell.  of  Stanwood.  and 
W.  P.  Bell,  of  Bverett,  tor  leapondenta. 

PARKER,  J.  The  plalntiib  a»  In  posses- 
sloD  of  and  claim  title  to  a  strip  of  land 
whlcih  the  town  of  Stanwood,  in  Snohomish 
oonnty.  tliieatens  to  take  possession  of  and 
improve  as  a  portion  ijf  a  public  street.  The 
plaintiffs  commenced  this  action  to  the  supe- 
rior court  for  that  oonntr,  seeking  to  enjoin 
the  town  from  so  doing.  A  trial  was  had, 
resulting  in  Judgment  and  decree  In  favor 
of  Ihe  plalntlfllB  as  prayed  tar,  tiom  which 
the  town  has  appealed. 

The  questions  presented  are:  Has  the 
strip  toTolved  ceased  to  be  a  part  of  an  ex- 
isting public  street,  the  street  havtog  at  one 
time  been  dedicated  to  such  use  so  as  to  in- 
cladfi  the  strip?  and,  have  respondents  ac- 
quired tlOe  by  adTcrse  possession  as  atfatost 
the  town?  The  omtrolllng  facts  are  not  In 
dispute  and  may  be  summarised  as  follows: 

Stockbridge's  Fourth  addition  to  the  town 
of  Stanwood  was  surreyed  and  platted,  by 
the  owners  of  the  land  covered  thereby,  in- 
to lots,  blocks,  and  streets,  1^  latter  being 
T^larly  dedicated  to  public  use  as  such, 
and  the  plat  duly  recorded  In  the  office  of 
the  auditor  of  Snohomish  county  on  July  1, 
1881.  BloA  S  of  the  addition,  as  eAiowu  up- 
on the  plat,  is  bounded  on  the  west  by  Union 
street  and  on  the  south  by  Rainier  street 
Id  October,  1002,  the  respondents  became  the 
owners  <k  loto  1  to  7,  induslTe,  in  block  5, 
Mng  the  WMterly  280  teet  of  that  blo^ 
We  infer  from  the  record,  though  it  is  not 
dear,  ihat  the  title  then  acquired  by  respond- 
ents was  by  conveyance  from  the  original 
platters  and  dedicators,  describing  the  land 
conveyed  by  lot  and  block  numbers,  uid  name 
of  the  plat  Immediately  thereafter,  ree^nd- 
enti  took  possession  of  the  strip  of  land  here 
la  controversy,  being  a  strip  teet  wide 
and  280  feet  long,  lying  inunedlately  to  the 
MDth  of  and  adjoining  their  lots,  which  strip 
lies  wltUn  the  boundaries  of  Rainlor  street 
as  platted  and  dedicated,  occupying  some- 
what less  than  the  norOierly  half  of  Qiat 


street  Respondents  have,  ever  since  then, 
had  actual  physical  iwssession  of  the  strip, 
claiming  to  be  the  owners  thereof  as  against 
all  the  world.  There  has  never  been  any 
pnbllc  travel  upon  Rainier  street,  nor  has 
there  ever  been  any  public  money  expended 
In  the  Improvement  thereof.  Whether  or  not 
Rainier  street  was  physically  Inclosed  or 
obstructed  In  any  way,  so  as  to  prevent  use 
thereof  by  the  public  by  the  usual  means  of 
travd  upon  public  highways,  during  any  por- 
tion of  the  period  from  its  original  platting 
and  dedication  in  1891  to  the  taking  posses- 
sion of  this  portion  thereof  by  the  respond- 
ents In  1902,  we  are  left  entirely  without  in- 
formation, so  far  as  this  record  is  concern- 
ed ;  and.  since  the  record  before  us  purports 
to  contain  all  the  facts  brought  before  the 
trial  court  we  must  assume  that  no  evidence 
whatever  was  there  presented  upon  that 
question.  The  town  of  Stanwood  was  In- 
corporated in  October,  190S.  about  one  year 
after  respondents  took  possession  of  the 
strip,  since  which  time  the  addition  has  been 
wlOiin  the  corporate  limits  of  the  town. 
Prior  to  that  time,  the  addition  was  not 
within  the  corporate  Umlto  of  any  dty  or 
town.  Respondents'  claim  of  title  may  be 
regarded  as  resttog  upon  two  grounds,  which 
we  will  notice  in  order. 

[1]  Respondents  claim  title  upcu  the  the- 
ory that  Rainier  street  was  vacated  and  the 
strip  In  controversy  thereby  rendered  a  [>art  . 
of  their  adjoining  lots  before  they  acquired 
title  to  the  lots  and  took  possession  of  the 
strip.  This  claim  is  rested  upon  the  assump- 
tion that  the  vacation  was  accomplished  by 
Rainier  street  remainliv  "unopened  for  pub- 
lic use"  tor  a  period  of  more  than  five  years 
after  ito  platting  and  dedication,  wlthto  the 
meaning  of  secti<m  82,  p.  008,  Iaws  of  1890; 
section  3803,  BaL  Code,  in  force  prior  to  1909, 
reading  as  follows:  "Any  county  road,  or 
part  thereof,  which  has  heretofore  been  or 
may  hereafter  be  euthorlKed,  which  remains 
unopened  for  public  use  for  the  space  of  five 
years  after  the  order  Is  made  or  authority 
granted  for  opening  the  same,  shall  be  and 
the  same  is  hereby  vacated,  and  the  au- 
Uiority  tm  bnllding  the  same  barred  1^  lapse 
of  time."  Ttie  real  question  In  this  branch 
of  tbe  case  is:  Was  Rainier  street,  in  flact 
"unopened  for  public  use"  for  a  period  of 
five  years  foUowing  its  dedicatlcm,  and  prior 
to  respondente*  taUng  possession  of  the  strip 
here  involved? 

Our  attention  la  directed  to  Murphy  v. 
King  County,  45  Wash.  68T,  88  Pac.  lllS,  and 
Ohoiey  V.  King  Conni?,  72  Wash.  490.  180 
Pac.  893,  whifdi  are  principally  rdied  upon 
by  counsel  for  respondente.  In  the  Murphy 
Case,  the  court  stated,  at  page  SOO  of  ^ 
Wash.,  and  page  lllB  of  88  ^c.,  that  "the 
streeto  were  covered  with  a  heavy  growth  of 
timber  and  underbrush,  and  had  never  been 
open  to  public  travel."  There  was  apparent- 
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17>  in'  that  taM,  no  coutrorarar  sa  to  that' 
fact;  the  zeal  Question  beinc  as  to  whether 
dedicated  streets  upon  a  plat  made  by  owners 
of  land  oatstde  of  the  corporate  limits  <tf 
ai^  dtr  or  town  constltnted  each  streets 
conntf  roads,  wlthtn  the  meaning  of  the  law 
of  laoOi  above  quoted.  The  court  there  slut- 
ply  assumed  that  the  streets  had  remained 
umntraed  for  public  use  for  more  Oian  five 
years  ftdlowlng  their  dedication,  as  to  wMdi 
question  Qiere  seems  to  have  been  no  con- 
troversy) and  then  gave  Its  consideration  to 
the  real  question  In  the  case.  In  the  CSieney 
Case,  there  was  evidence  tending  to  afflrme- 
tlvelf  show  tliat  the  street  Involved  was  In 
fact  not  physically  open  to  puUlc  use;  that 
is,  that  It  was  not  phydcally  capable  of  be- 
ing used  by  the  usual  means  ot  travti  upon 
public  highways.  The  padu  there  mentioned 
did  not  proceed  along  the  street  In  any  meas- 
ureable  d^ree  within  tin  side  lines  of  the 
platted  street  Hie  street  was  h^  to  have 
ronained  unopened  for  public  use  for  more 
than  five  years  following  its  dedloitlon  be- 
cause Uiere  was  evidence  afllimativeiy  sbow< 
ing  lliat  to  be  a  xdiyslcal  fat^  In  Taylor 
V.  HbweU-HlU  MlU  Co.,  74  Wash.  66, 182  Pac 
726,  It  is  assumed,  nther  than  dedded  as  a 
controverted  fact,  that  the  street  "was  never 
opened  to  public  use." 

In  the  case  befcm  tu,  we  have  no  evldmce 
whatever  that.Balnier  street  was  unopened 
fOr  puUic  use  during  any  portion  of  the 
period  from  the  time  of  Its  dedication  in 
1891  to  the  taldng  possession  of  this  portion 
thereof  by  respondents  in  1902.  For  aught 
that  appears  In  this  record,  and  we  are  to 
remember  that  all  of  the  evidence  presented 
to  the  trial  court  Is  before  us,  Balnier  sti^et, 
along  in  front  of  respondents*  lots,  may  have, 
during  this  entire  period,  beoi  actually  phya- 
Ically  open  for  public  use,  unobstructed,  on- 
inclosed,  and  by  nature  well  suited  for  ordi- 
nary trav^  by  such  means  as  are  in  common 
use  apQD  public  highways.  Shall  we  presume 
to  the  cfmtrary,  In  the  total  absence  of  proof 
upon  that  question?  We  are  of  the  oidnlon 
that  we  sboidd  not  do  so,  and  that  the  burden 
of  showing  that  such  a  street  has  remained 
unopened  for  public  use  for  tlie  period  nam- 
ed In  the  statute  should  be  iqpon  those  who 
re^  thdr  claims  upon  such  a  fact 

[2]  Nor  do  we  think  that  the  fact  that 
there  was  no  public  travel  upcoi  the  street 
duriiig  the  period  from  Ite  dedication  to  re- 
spondents' taking  possession  thereof  argues 
that  it  was  unopened  for  public  use  during 
that  period.  The  public  Is  not,  under  ell 
circumstances,  obliged  to  take  physical  pos- 
session of  public  highways,  whether  they 
have  been  acquired  by  dedication  or  othhr- 
wlse,  In  order  to  preserve  Its  rights  therein. 
If  a  highway  is  In  fact  physically  open  to 


the  free  use  ttf  the  public  as  a  Usbway,  we 

think  the  pnbllc^s  C(»utructive  ponacoBlon 
thereof  Is  sniBcleitf  to  protect  its  acqoixed 
papw  tltte  thereto.  It  Is  not  so  mu^  a  ques- 
tion of  the  public  being  In  actual  jiliyBtcal 
possession  of  the  hli^way  as  It  la  a  qnastion 
of  some  one  tise  being  in  possesslaii  thweot, 
dalmlng  adverse  to  tiM  pnbUc.  We  lutve  no 
evidence  here  whatever,  as  we  have  notioed. 
Indicating  that  any  sudi  dalm  was  ever  as- 
serted during  the  eleven-year  pralod  follow- 
ing  the  dedication  <tf  tills  highway  np  to  the 
time  respondents  took  possession  of  the  pot- 
tion  Uiereof  here  Involved. 

We  are  <tf  the  cj/ioUm  that,  at  the  lime 
respondoitB  took  possession  of  tills  strip  of 
land,  Bainier  street  has' not  been  ahown  to 
have  beoi  vacated  In  the  manner  claimed,  and 
that,  the  public's  paper  title  thereto  being 
perfect  at  all  tiipes,  the  boxdeto  was  <m 
respondents  to  show  a  bettor  title.  It  might 
well  be  argued,  from  the  facts  shown  In  this 
record  and  the  fair,  inferences  to  be  drawn 
therefrom,  that  the  otmveyance  <rf  these  lots 
by  the  original  dedlcatoxa  of  this  street  and 
the  platters  of  this  addition  In  1902,  describ- 
ing them  by  lot  and  block  nnmbera  wd  the 
name  of  the  addition,  was^  In  substance,  a  re- 
dedlcatlon  ot  this  very  street  at  the  tlmei 
IS  Gyc.  455.  Upon  thJa  Interesting  question, 
however,  we  ej^nsa  no  opinion. 

[S3  As  to  resiwndente*  adverse  possession, 
Uttte  need  be  said,  In  view  of  the  conclnstons 
we  have  reached  on  tlie  question  v£  the  <daim- 
ed  racatimi  of  Balnier  street  prior  to  the 
tiiae  their  adverse  possession  commenced. 
Having  reached  the  conclusion  that  the  street 
was  not  Shown  to  be  vacated  at  that  time,  it 
is  manifest  that  re^ondents'  adverse  posses- 
d(m  can  avail  them  nothing  here.  We  have 
noticed  that  the  town  of  Stanwood  became  in- 
corporated in  1908,  only  one  year  following 
the  commencement  of  respondents'  advenie 
possession  of  the  strip  in  conixoversy.  That 
Incorporation  brought  the  street  within  the 
corporate  limits  of  the  town,  therdiy  exempt- 
ing It  from  the  further  operation  of  the  law 
of  1890  above  quoted. '  It  wa^  tiwreafter, 
no  longer  subject  to  vacation,  or  to  being  lost 
to  the  public,  by  the  operation  of  that  statute, 
since  that  statute  had  no  application  to 
streete  within  dties  and  towns.  West 
Seattle  v.  West  Seettie  Land,  etc.,  Co..  38 
Wash.  359,  SO  Paa  549:  Hurphy  v.  King 
County,  45  Wash.  587,  S93.  88  Pac.  im 

We  conclude  that  the  Judgment  and  decree 
of  the  trial  court  must  be  nversed,  upon 
the  ground  that  Balnier  street.  In  front  of 
respondents'  lots,  is  stiU  an  eilsting  public 
street  It  is  so  ordered. 

CBOW,  G.  J.,  and  FULLBBTON,  UOKBIS, 
and  MOUNT,  JJ.,  concur. 
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FRANOB     al.  T.  DBBP  RIVSR  IX>GOIMG 
OO.  (No.  11,706.) 

(SnittMM  Oonrt  of  Washfaigtaii.   April  28, 

1914.) 

1.  WOODfl  AHD  FOBESTS  ({  Vy~BXAL  P»ffn* 
TT— StARDJHO  TlKBEB. 

Standing  timber  ii  real  property,  when 
title  to  both  timber  and  land  is  vested  in  one 
OTDership. 

[Ed.  Nota.-~For  ot^er  cases,  see  Woods  and 
ForesU,  Cent  Dig.  {  1 ;  Dec.  Dig.  |  l.*3 

2.  Frauds,  STATUTa  or  (f  66*)— Gohvxtahob 

OF  STAHDino  TIUBEB. 

A  conveyance  of  standing  timber,  with  the 
rifrht  of  entry  npon  the  land  and  removal  of  the 
timlier  tlierefrom  within  a  stated  period  or  a 
reasonable  time,  is  within  Rem.  A  Bal.  Code,  U 
8745,  8740,  requiring  conveyances  ol  any  in- 
terest in  realty  to  be  by  deed. 

[Ed.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of,  Cent  Dig.  |>  83~Sd,  18e-138;  Dec. 
Dic^  I  66.*] 

8.  Logs  ahd  Loooiice  (|  8*)— CoNVBTAHoa  or 

TiMBKK. 

A  deed  conveying  all  of  the  timber  and  trees 
npon  described  land,  "and  the  rig;ht  of  entering 
apon  said  land  and  reDM>vinc  said  timber  and 
ti«es  from  same  at  the  pleasure  of  said  grantee, 
his  heirs,  personal  representatives,  and  assigns, 
*  *  *  to  bare  and  to  hold  tb»  said  granted 
proper^  and  privileges"  to  the  said  grantee, 
"his  heua.  personal  representatives,  and  assigns 
forevar,"  gava  the  grantee  a  perpetual  right  to 
enter  and  remove  l£e  timber,  and  henoe  did  not 
convert  ttie  timber  Into  peraonalty. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Lagging  Cent.  Dig.  116-12;  Dee.  Dig.  (  8.*] 

4.  Taiatiom   <t  708*)— FoarcLOBtjaB— Smv- 

ZOB. 

A  sheriff's  return  in  a  tax  foreclosure  pro- 
ceeding against  a  corporation,  showing  that  the 
corporation  could  not  be  found  In  the  county, 
.and  an  affidavit  that  It  was  not  a  resident  and 
oontd  not  be  found  in  the  state  for  service  of 
process,  were  sufficient  to  support  a  judgment  of 
forecloaure,  and  put  the  burden  on  the  corpora- 
tion to  show,  in  a  collateral  proeeeding,  that  it 
could  have  been  personally  served. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
OenL^D^  1^1291-1287, 1406, 163^1642;  Dec. 

5.  TAXAtlON     (I  708*)— F0BKCL08UR»— Peb- 
BONAX.  SEBTIOB— FVIDIHCE. 

Evidence  tliat  a  witness  waa  the  statatoty 
agent  of  a  conMration  during  the  year  a  tax 
foreclosure  proceeding  was  brought  against  it 
and  was  on  the  land  at  intervals  of  a  month  or 
two  during  the  year,  was  not  suffident  to  over- 
come the  presumption  of  jurisdiction  arising 
tnm  the  snerUTs  return  in  the  foreclosure  pro- 
ceeding, showing  that  the  corporation  could  not 
be  found  In  tbe  county,  and  by  the  osnal  affidavit 
that  it  oould  not  be  found  few  service  in  the 
state. 

[Ed.  Note. — For  other  caaes,  aee  Taxation, 
Cent  1^1^  1291-1297. 1406, 1636-1642;  Dec. 

8.  Taxatioh  (f  7eB*)— Sdffiohhot  'of  Tax 

DbD— SlOKATVaX  BT  TBSABtmEB. 

Where  a  tax  foreclosure  proceeding  was 
regular  in  all  respects,  and  the  treasurer  duly 
acknowledged  the  execution  of  tbe  tax  deed,  and 
his  name  appeared  as  grantor  in  the  granting 
elasse,  the  fact  that  bis  name  was  not  subscribed 
at  the  foot  of  the  deed  would  not  render  it  in- 
Tslid. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1523-1527 ;  DeaDlg.  {  766.*] 

ICoont  Jf  dissenting. 


DcQHtrtmait  S.  Ai^ieal  ttom  Superior 
Court,  Paetflc  Coiinly;  Bdvard  H.  Wrl^t, 
Judge. 

Action  by  B.  L.  France  and  others  against 
the  D«^  River  Logging  Company.  From  a 
judgment  tot  plaliitlA^  defoidant  appeals. 
Affirmed. 

CooTert  &  Afonnlz,  of  Portland,  Or.,  and 
Bond  ft  Eddy,  of  Soutb  Bend,  for  appelant 
W^sh  ft  Welsh,  of  South  Bend,  and  Abel  ft 
Burnett,  of  Bfoutesano,  for  reqwndents. 

PARKER,  J.  The  plaintiffs,  claiming  to 
be  the  owners  of  a  tract  of  land  In  Pacific 
count7,  commenced  this  action  In  ttte  su- 
perior court  for  that  count?,  seeking  recov- 
ery of  damages  from  the  defendant  for  cnt- 
ting  and  removing  timber  therefrom.  A  trial 
before  the  court  without  a  jnry  resulted  in 
flndtngs  and  Judgment  in  favor  of  the  plaln- 
tUFs  for  $9,000  damages,  from  which  the  de- 
fndant  baa  appealed. 

The  Teal  emitroversy  Is  over  the  title  to 
the  timber  npon  the  land.  Am^dlant  claims 
ttlle  to  Uie  timber  throui^  eonveyancQ  tbere- 
of  from  William  J.  Dyw,  the  original  pat- 
entee of  the  land,  while  reapondaits  claim  tt> 
tie  to  boOi  the  land  and  the  timber  through 
a  tax  foreclosure  and  deed  th^eundetr,  Is- 
sued to  them  hr  the  treasurer  of  Padflc  coun- 
ty some  two  years  before  the  removal  of  the 
timber  by  appellant 

On  November  16,  180%  WUUam  J.  Dyer, 
by  deed  duly  executed  and  a^nowledged, 
conveyed  the  timber  upon  the  land,  with  tbe 
rU^t  of  entry  and  removal,  to  O.  H.  Hooers; 
the  granting  language  of  the  conveyance  be- 
ing as  follows:  "By  these  presaits  do  grant, 
bai^in,  sell,  and  convey  unto  aaid  Q.  H. 
Hooers,  his  hfidra,  personal  r^treaoitatlTes, 
and  assigns,  all  ttmber  and  trees  (induslTe 
of  both  standing  trees  and  fallen  tree*)  upon 
tbe  south  half  of  the  southeast  quarter  and 
the  south  halt  of  tbe  southwest  quarter  of 
section  30,  In  township  U  north  of  range  8 
west  of  the  Willamette  meridian,  In  Padflc 
county,  state  of  Washington,  and  tbe  r^ht  of 
entering  upon  said  land  and  removing  said 
timber  and  trees  from  the  same  at  the  pleas- 
ure of  said  grantee,  hie  heirs,  personal  rep- 
resentatives, and  assigns,  and  of  doing  all 
things  necessary  to  log  or  remove  said  tim- 
ber without  unreasonable  damage  to  said 
land.  To  hare  and  to  hold  the  said  granted 
property  and  privileges  to  the  said  G.  R. 
Mooers,  his  heirs,  personal  representatives, 
and  assigns,  forever."  On  July  1,  1902, 
Mooers  conveyed  this  same  timber,  with  the 
right  of  entry  and  removal,  to  the  Deep  Riv- 
er Logging  Company,  appellant,  using  this 
same  language  in  the  granting  portion  of  tbe 
conveyance.  Both  of  these  conveyances  were 
duly  recorded  In  tbe  office  of  the  auditor  of 
Padflc  county  soon  after  their  execntlon  as 
deeds  to  reel  property. 
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In  Jiil7>  1907,  nspondentB,  having  become 
the  ownexB  of  tbe  lien  cbaiied  against  tbe 
land  for  general  taxes  In  tbe  years  1002  and 
sabseqaent  years,  eildraieed  by  certtflcate  of 
dellnqnency  and  tax  receipts,  conuuoiced 
foreclosure  of  their  11^  In  tbe  soperior  court 
for  Padflc*  county  against  William  J.  Dyer 
and  Deep  River  Louring  CSompai^.  Tbrae* 
after  sndi  proceeding  were  bad  in  that 
foreclosure  action  tiiat  Judgment  and  order 
of  sale  of  the  land  was  rmdered  thweln, 
sale  of  the  land  In  pursuance  thereof  wss 
made  at  which  the  r^ipondents  became  the 
pnndiaaer  thereof  and  a  tax  deed  was  ac- 
cordingly Issued  to  respondents  by  the  treas- 
urer of  I^clflc  county  tm  DecMnber  10, 1007. 
The  land  and  the  timber  thereon  bad  not 
been  assessed  or  taxed  s^iarately  at  any  dme 
prior  to  tbe  time  of  respondens*  tax  fore- 
closure; the  whole  being  assessed  together 
as  real  property.  Appellant  never  requested 
that  tbe  ttmbor  upon  the  land  be  assessed 
separately  from  tbe  land,  nor  did  appellant 
ever  make  any  return  of  the  timber  upon  the 
land  as  personal  property  to  tbe  assessor  of 
Pactfic  county,  nor  did  appellant  ever  pay 
any  taxes  thereon  in  any  form,  though  it 
did  make  return  of  and  pay  taxes  upon  per- 
sonal property  owned  by  it  in  Pacific  county. 
During  tbe  montha  of  July,  1010,  to  April, 
1911,  inclusive,  appellant  went  u-Qon  the  land, 
and  cut  and  removed  therefrom  standing 
timber  of  the  value  of  $9,000,  for  which 
damages  In  that  sum  were  awarded  to  re- 
spondents by  tbe  judgment  in  this  action,  as 
we  have  stated.  Other  facts  will  be  noticed 
as  may  become  necessary  In  connecUon  with 
our  discussion  of  appellant's  several  contri- 
tions. 

[1]  Counsel  for  appellant  first  contended 
that  respondents*  tax  deed  did  not  convey 
to  tbem  tbe  title  to  the  timber  upon  the  land, 
because  the  timber  was  constructively  sev- 
ered from  tbe  land  and  became  personal 
property  by  the  conveyance  by  Dyer  to 
Mooers  In  1802.  Prior  to  the  act  of  1907 
(Rem.  &  Bal.  Code,  {  909^.  which  became 
tbe  law  long  after  the  assessment  and  levy 
of  the  taxes  upon  which  respondents'  fore- 
closure and  deed  rests,  we  had  no  statute  law 
toucbing  tbe  question  of  standing  timber  be- 
ing real  or  personal  property  for  purposes 
of  assessment  and  taxation  when  separately 
owned.  It  Is  elementary  law  that  standing 
timber  is  real  property — as  much  so  as  tbe 
land  on  which  it  stands — when  the  title  to 
both  the  timber  and  tbe  land  is  vested  in 
one  ownership. 

[2]  It  may  now  be  regarded  as  the  settled 
law  of  this  state,  in  harmony  with  the  de- 
cided weight  of  authority  elsewhere,  that 
conveyance  of  standing  timber,  with  the  right 
of  entry  upon  the  land  and  removal  of  the 
timber  therefrom  In  tbe  future,  whether  the 
time  of  removal  be  measured  by  stated  or 
reasonable  time,  Is  within  our  statute  re- 
quiring conveyances  of  real  estate  or  any  In- 
terest therein  to  be      deed.   Rem,  &  Bat 


Code,  8T4S,  8746;  S^monr  t.  Im.  Fnrgejr, 
47  Wash.  4BfK  93  Pac.  267;  ThUl  v.  John- 
ston, 60  Wash.  898k  HI  PaC  226;  Engleaon 
T.  Port  Orescent  Shlntfe  Oc,  74  Waali.  424. 
183  Pac  1080,  '20  Gye  212;  Ives  t.  Atlantic, 
etc.,  B.  Co.,  142  N.  a  131,  6S  S.  B.  74.  lis 
Am.  St  Rep.  782.  See  note  to  this  case  In 
0  Ann.  Gas.  192.  It  la  plain,  therefore,  that 
the  timber  hero  Involved  was,  in  any  ev&xt, 
real  property  until  cooTeyed  fay  Dyer  to 
Mooers  In  1892,  and  that  Us  coanmiou  Into 
personal  property  dep^ds  entirely  upon  tbe 
effect  of  that  convince.  Manifestly  tbe 
timber  did  not  become  personal  property, 
unless  It  became  socb  by  virtue  of  ttaat  c»n- 
veyancfc  The  conveyance  by  Mooers  to  ap- 
pellant tibereafter  had  no  tfect  npcm  tbfa 
questliHi. 

There  have  been  two  decisions  rendered  by 
this  court  which  may  seem  to  have  aome 
bearing  upon  this  question.  In  Brodadc  t. 
Morsbach,  88  Wash.  72.  80  Pac.  27S,  there 
was  under  consideration  a  duly  executed 
and  acknowledged  written  contract  for  tbe 
sale  of  standing  timber.  Some  contention 
was  there  apparently  made  that  the  con- 
tract did  not  in  form  amount  to  a  convey- 
ance; but,  It  having  recited  full  payment  of 
the  consideration.  It  was  held  by  the  court  to 
be  in  effect  a  conveyance  of  the  timber,  car- 
rying an  implied  license  to  ronove  it  from 
tbe  land.  A  sut^equent  purchaser  of  the 
land  bad  actual  notice  of  tbe  conveyance  of 
tbe  timber,  and  was  held  not  to  have  ac- 
quired the  timber  with  the  land ;  this  being 
the  main  question  Involved.  In  a  per  curiam 
opinion  so  holding,  this  court,  among  other, 
things,  said:  "Conceding  that  tbe  sale  of 
the  growing  timber  was  a  sale  of  an  Inter- 
est in  the  land,  upon  the  execution  and  de- 
livery of  tbe  contract  of  sale,  tbe  timber  be- 
came personal  property,  and  the  only  Inter- 
est the  defendants  bad,  or  could  claim,  In  the 
land  upon  which  the  timber  stood,  was  an 
Implied  license  to  enter  and  remove  the  tim- 
ber." Broda^  V.  Morsbach,  38  Wash.  72,  80 
Pac.  275.  The  court  expressly  refrained 
from  determining  tbe  question  of  time  limi- 
tation against  tbe  removal  of  the  timber,  as 
not  being  involved  In  the  case.  A  review  of 
that  case,  we  think,  renders  It  plain  that  the 
court's  dedsloo  would  have  been  tbe  same, 
regardless  of  whether  or  not  the  timber  be- 
came personal  property  by  the  conveyance 
there  Involved,  and  that  that  question  was 
wholly  unnecessary  to  be  decided  In  dlq>os- 
ing  of  the  case  as  the  court  did. 

In  the  recent  case  of  Engleson  v.  Port 
Crescent  Sbtngle  Co.,  74  Wssh.  424,  133  Pac. 
1030,  we  had  under  consideration  a  situation 
leading  to  a  decision  In  substance  somewhat 
inconsistent  with  tbe  remarks  of  the  court 
above  quoted  from  the  Brodadc  Case.  The 
action  was  to  recover  compensation  for  serv- 
ices rendered  In  effecting  a  sale  of  standing 
timber.  Recovery  was  denied  by  this  court 
on  the  ground  that  there  was  no  contract 
for  sach  aerviaa  evidenoed  in  writing;  as 
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nqolred  bj  seetlcai  5288,  ReiA.  &  BaL  Code, 
reodraliis  rold.  it  not  evidenced  In  writing, 
"any  agreement  anthorlsing  or  employing  an 
agent  or  broker  to  sell  or  pnichase  real  ob* 
tate  for  compensation  or  a  commiBBion." 
Tbe  standing  timber  InTolved  in  that  case 
waa  In  part  upon  lands  owned  by  appellant 
and  In  part  upon  landa  owned  by  third  per- 
sons wbo  had  sold  the  timber  thereon  to  ap- 
pellant; aiv^lant  being  the  def^dant  in 
the  action,  from  whom  commission  upon  the 
sale  of  the  timber  waa  aoi^^t  to  be  iecorei> 
ed.  The  decision  in  that  case  waa,  In  effect, 
a  holding  that  no  pext  ot  the  commission 
oonld  be  recovered,  notwithstanding  a  por- 
tlOD  of  the  timber  aold  tKf  the  plaintiff,  claim- 
ing conunlssitm,  was  owned  by  the  defend- 
tDt  separate  trcnn  the  ownership  of  the  land 
by  another.  It  would  seem  that,  it  appel- 
lantfs  oontoition  In  tbe  case  before  us  be 
veil  giowKled.  the  plaintiff  in  the  Bngleson 
Case  would  have  been  oititled  to  recover 
upon  the  oral  contract,  so  far  as  he  was  en< 
titled  to  oonimlssloa  for  the  sale  of  tbe  por- 
tion of  the  defendant's  timber  owned  by 
Urn  aeponte  from  the  land.  The  question, 
however,  dosa  not  seem  to  have  been  pre- 
aeided  for  consideration  In  that  case,  yet 
tbe  qneatiffli  cornea  u  near  being  In  tbe 
case  as  It  was  In  the  Bcodack  Oase.  We 
Gondade  that  neither  of  these  decisions 
ahoQld  be  r^rded  as  ccmtroUlog  authority 
aim  Ods  Qoestion.  This  leaves  ns  without 
any  controlling  antliorlty  upon  tJOe  auestlon, 
io  far  as  our  own  dedslons  am  emcemed. 

A  number  of  dedslons  of  Uie  courts  am 
bnm^t  to  onr  notice,  Holding  that  standing 
timber,  when  sold  by  the  owner  of  the  land, 
irith  the  right  of  ^;ry  and  rwnoval,  ceases 
to  be  xeol  iwopertj,  and  beoooiM  personal 
pnporty.  The  ded^ou  so  holding,  rendw- 
ed  since  im  to  which  onr  attention  has 
been  colled,  upon  examination,  will  be  found 
to  involve  sales  ot  timber  with  the  ri^t  of 
atry  and  removal  for  a  fixed,  Umlted  period, 
or  cases  where  such  right  of  entry  Is  subject 
to  be  revoked  upon  notice  by  the  landowner. 
In  Klngsley  v.  Holbrook.  45  N.  H.  318,  86 
Am.  Dee.  ITS.  the  right  of  oitiy  and  removal 
was  limited  to  8  years.  In  Fairbanks  v. 
Stowe,  83  Vt  155.  74  Att  1006,  138  Am.  St 
R^.  1074,  the  right  of  entry  and  removal 
was  limited  to  6  years.  In  Montgomery  v. 
Peadi  River  Co.,  54  Tex.  Civ.  App.  143,  117 
a  W.  1061.  the  right  of  entry  and  removal 
waa  Umlted  to  apixroximately  7  yeara;  be- 
stdea,  the  land  waa  school  land,  and  in  no 
evoit  taxable,  while  the  timber  was  owned 
by  a  private  person,  -and  was  held  to  be  tax- 
able as  personal  property  ot  such  person. 
In  Barber  v^  Rodgers,  71  Pa.  362.  tbe  right 
of  entry  and  removal  was  subject  to  be  re- 
voked upon  30  days'  notice.  At  pages  366, 
307,  the  court  observes:  "If  the  agreement 
docs  not  contemplate  the  immediate  sever- 
ance of  the  timber.  It  is  a  contract  tor  tbe 
■ale  or  reservation  of  an  Intwest  la  land. 


and  until  actual  severance  tbe  timber  in 
such  case  passes  to  tbe  heir,  and  not  to  tbe 
peoBonal  representative.  Bnt  when  tbe 
agreement  is  made  with  a  view  to  the  imme- 
diate severance  of  tbe  timber  from  the  soil, 
it  is  regarded  as  i>ersoaal  propert?,  and  pass- 
es to  the  executor  and  administrator,  and 
not  to  the  hdr.  *  •  •  If  the  res^ratlon 
had  been  of  a  perpetual  right  to  enter  on  the 
land  and  cut  all  the  pine  and  hemlock  timber 
growing  thereon,  or  of  a  right  to  cut  and 
take  it  off  at  discretion  as  to  time,  thai  it 
would  be  within  the  role  laid  down  In  Teakle 
V.  Jacob,  33  Pa.  376,  and  Fattlson's  Appeal, 
61  Pa.  294  [100  Am.  Dec.  637],  and  be  re- 
garded as  an  interest  In  land,  which  would 
pass  to  tbe  hair  and  not  to  tbe  administrator 
on  the  voidtn's  deatb." 

This  is  a  reci^^tlon  ot  a  distinction  be- 
tween the  effect  of  an  agreed  immediate  re- 
moval or  upon  notice,  and  an  agreement  to 
preserve  the  rif^t  of  entry  and  removal  fbr 
an  unlimited  time:  Onr  attention  is  also 
called  to  Warren  v.  Leland,  2  Barb.  (N.  1.) 
618.  decided  in  1847.  That  dedaion.  however, 
and  tbe  numerous  earlier  decisiona  there  re- 
viewed, we  regard  as  of  little  practical  aid 
to  tbe  solution  of  the  question  here  involved. 
Th^  furnish  but  little  lig^t  tonchlng  tbe 
nature  of  such  a  continuing  ri^t  of  enti7 
npcm  land  and  xanoval  of  the  timber  there- 
from  OS  Is  here  Invtdved. 

[S]  Now,  aasnmlng,  bnt  not  deciding,  that 
a  conv^ance  of  standing  ttmbw.  with  the 
right  to  fintw  upon  ttie  land  and  remove  it 
within  a  stated  or  reasonable  dme,  such  as 
would  be  held  to  mean  presmUy,  that  Is, 
within  anfih.  time'  as  would  eiable  the  gran- 
tee, under  ordinary  circnmstances.  to  con- 
veniently conove  it,  haviiuc  In  mind  its  qnan* 
ttty,  and  the  slae  of  Qie  task  of  Its  removal, 
would  have  the  ^ect  of  cmivertlng  the  .tim- 
ber and  the  ri^t  of  entry  for  its  ronoval 
Into  personal  property ;  did  the  grant  of  this 
timber,  together  wltti  Oi»  right  of  entry  and 
ronoval  thereof,  mode  by  Dyer  to  Mooers 
In  1892,  convert  the  same  Into  personal  prop- 
erty? Recurring  to  tbe  language  of  that 
conveyance  it  will  be  noticed  that  it  gave 
to  Dyer  and  bis  assigns  "the  right  of  enter- 
ing upon  said  land  and  removing  said  tim- 
ber and  trees  from  the  same  at  the  pleetgure 
of  said  grantee,  bis  heirs,  personal  represent- 
atives, and  assigns,  *  *  *  to  have  aud 
to  hold  tbe  said  granted  property  and  privi- 
lege%  to  tbe  said  G.  H.  Mooers,  his  heirs, 
personal  representatives,  and  assigns,  Jorexh 
cr"  We  italicize  the  words  we  regard  as 
controlling  here.  This  language  points,  we 
think,  conclusively  to  an  intention  on  the 
part  of  the  grantor  to  convey  a  conttnulng, 
perpetual  right,  for  all  time,  to  enter  upon 
tbe  land  and  remove  tbe  timber.  The  gran- 
tee's assigns  or  descendants  may  do  so  100 
years  hence.  Grants  in  substance  the  same 
as  this  were  held  by  us  to  have  such  effect 
In  Skamania  Boom  Co.  v.  Youmans,  64  Wash. 
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M,  im  Pae.  64S,  and  Bealy  r.  Brwett  * 
Cherry  Valley  Traction  Co.,  188  Pac.  608. 

No  dedslon  baa  come  to  our  notice,  render* 
ed  any  court  In  this  country  within  the 
past  70  years,  holding  that  such  a  grant  ct 
standing  timber,  with  right  of  entry  upon 
the  land,  converted  the  property  right  there- 
by created  Into  personal  property,  nor  are 
there  any  early  dedslons  which  we  regard 
as  controlling  authority  here  to  that  effect. 
Not  only  is  this  the  meaning  of  the  language 
of  the  couTeyance;  but  the  acts  of  all  par- 
ties concerned  point  with  eQual  certainty, 
by  their  acts  and  admissions,  to  this  con- 
struction by  them  of  the  language  of  the 
grant,  as  evidenced  by  the  fact  that  more 
than  17  years  elapsed  from  the  making  of 
the  grant,  when  it  is  claimed  that  the  prop- 
erty was  converted  Into  personal  property, 
until  it  was  removed  by  the  grantee's  suc- 
cessor, this  appellant,  that  appellant  has 
never  returned  or  listed  the  tlml)er  as  per- 
sonal property,  that  appeflant  has  never  paid 
any  taxes  upon  the  timber  in  any  form,  and 
that  appellant  has  never  requested  the  tax- 
ing officers  of  Faciflc  county  to  assess  the 
timber  separate  from  the  land.  Even  U  we 
regarded  the  question  as  doubtful,  we  would 
resolve  such  doubt  in  favor  of  the  view  that 
the  timber,  for  the  purpose  of  taxation,  has 
been  at  all  times  real  property,  since,  viewed 
in  Its  physical  aspect  alone.  It  Is  real  prop- 
erty, and  will  be  presumed  to  be  Buch  until 
clearly  shown  to  be  otherwise. 

If  this  property  right  acquired  by  Mooers 
and  his  grantee,  anpdlant,  became  personal 
property  hy  Dyer's  conv^ance,  manifestly 
It  then  ceased  to  be  an  interest  In  real  estate, 
and  could  thereafter  be  conveyed  otherwise 
dian  by  deed;  Interest  In  real  estate  being 
required  to  be  so  conveyed  by  sections  8745, 
8746,  Bern.  &  Bal.  Code,  leases  for  less  than 
one  year  being  the  only  exception  {section 
8802,  Rem.  ft  Bal.  Code).  Is  it  possible  that 
thla  property  rt|^t,  to  wit.  title  to  the  tim- 
ber with  the  right  of  entry  and  remoral, 
"to  hove  €md  to  hold  the  «a«u.  ffranted  prop- 
erty and  prtvileffea  «  •  •  forever,"  ceas- 
ed to  be  real  property  by  the  conveyance  of 
Dyer,  containing  this  language?  It  Is  not 
concdvable  to  us  that  this  question  can  be 
logically  answered  In  the  affirmative.  The 
right  to  the  Umber  was  so  otnmeoted  with 
the  continuing  right  to  enter  upon  the  land 
as  to  not  be  severaUe  one  from  the  other, 
except  by  the  actual  physical  removal  of  the 
timber,  thereby  putting  an  end  to  the  rl^t 
of  oitry. 

It  may  be  suggested  that  possibly  the  logi- 
cal <dasBlficatton  of  conveyance  of  standing 
tlmbw,  for  tba  purpose  of  determining 
whether  the  lnt»est  so  conveyed  thereby 
becomes  personal  or  remains  real  property, 
would  be  to  regard  tite  interest  conv^ed  as 
real  property  In  all  cases  where  th»  rl^t  of 
entry  upon  the  land  is  to  continue  fbr  more 
than  one  year.    We  leav«  this  for  future 


consldeBatlon,  bowever,  and  desire  not  to  be 
understood  as  expressing  an  opinion  thereon 
at  this  time.  We  give  no  consideration  to 
ttt  eBett  of  the  law  of  1807.  We  conclude 
that  the  land  and  timber  here  Involved  were 
properly  assessable  together  as  real  property, 
and  that  the  tax  foreclosure  if  r^ular  as 
against  Dyer  and  appelant,  vested  title  in 
respondents  to  both  the  land  and  timber  at 
least  two  years  before  the  removal  of  the 
timber  hy  appellant 

[4]  It  Is  neit  contended  that  the  tax  fore- 
closure upon  which  respondent's  tax  deed 
rests  was  of  no  force  or  validity  as  against 
appellant,  because  appellant  was  not  person- 
ally served  with  summons  therein.  Appel- 
lant Is  an  Cregon  corporation.  William  J. 
Dyer,  the  owner  of  the  land  at  the  time  of 
the  tax  foreclosure,  was  then  also  a  resident 
of  Oregon.  Service  was  had  In  the  tax  fore- 
closure action  by  publication.  No  contention  is 
made  against  the  sufficiency  of  that  publica- 
tion or  iSie  prima  fade  showing  then  made 
upon  whidi  it  rests;  the  contention  being 
only  that  appellant  th«)  had  officers  within 
this  state,  enabling  these  respondents,  plain- 
tiffs in  the  tax  foreclosure  iwoeeedlng;  to 
cause  it  to  be  served  personally.  A  aheriir» 
return  in  the  tax  foreclosure  proceeding, 
showing  that  appellant  could  not  be  found 
within  Padflc  county,  was  made;  also  affi- 
davit In  usual  form  to  the  effect  that  appel- 
lant was  not  a  resident  of  this  state  and 
could  not  be  found  therein  for  service  of 
process  upon  it  Manifestly  this  Is  sufficient 
to  support  the  Judgment  In  tlie  tax  foreclo- 
sure and  put  the  burd^  ot  proof  u|wn  ^ipel- 
lant  to  show  that  It  had  officws  within  thla 
state  who  could  have  been  personally  served 
with  summons  in  tiie  foredoenre  action. 

[I]  The  only  information  we  have  npon 
that  subject  Is  furnished  hy  the  testlnKmy  of 
one  Olson,  manager  of  appellant's  business, 
whose  residence  was  in  Portland,  Or.,  and 
upon  whom  they  claim  service  should  have 
been  made  In  the  tax  fbreclosure  action,  a» 
follows :  "During  the  years  1806,  1007,  and 
1808  I  was  actually  on  the  land  down  ttiers 
near  the  Nasel  river.  I  was  not  tbore  con- 
tinuously. It  might  have  be&i  a  month  or 
two  between  each  time  I  was  over  there.  I 
was  manager  of  the  company.  It  was  my 
du^  to  do  the  operating  and  get  ttie  logs  out 
of  there.  I  was  the  statutory  agent  of  the- 
corporation  here  in  1800  and  1907.  We  were- 
shut  down  part  of  the  time,  but  never  closed 
down  the  entire  plant  for  any  period  to  ex- 
ceed from  two  to  four  weeks.  I  go  down  at 
least  every  two  weeks.  This  was  true  In 
1907."  We  are  of  the  opinion  tbat  this  is  not 
sufficient  to  overcome  the  presumption  of  the 
court  having  acquired  Jurlsdlctttm  In  the  tax 
foreclosure  action,  as  evidenced  by  the  pro- 
ceedings and  recitals  of  the  Judgment  ren- 
dered therein.  Ballard  r.  Way,  34  Wash. 
116,  74  PSC.  1067,  101  Am.  St  Bep.  998;  No- 
lan V.  Aruot,  36  Wash.  101,  78  Pac.  463, 


Digitized  by  Google 


Waak)    GLtTlffPNER  t.  SPOKANE-COLUMBIA  RITER  R.  ft  NAVIOATION  GO.  365 


CoDtmtiitni  la  made  atalnst  the  mffldencT 
of  the  tzeaaarer'B  deed  Issued  to  respond- 
ents, npon  their  beeomloc  por^^sen  at  tbe 
tax  sale  held  uaA&e  the  torecloBoze,  in  that, 
19  proren  upon  the  trial,  the  treasurer's  stff- 
nfttnre  was  not  snbacrlbed  at  the  foot  of  the 
deed.  The  original  deed  of  the  treasurer  had 
become  lost,  and  it  therefore  became  necesea- 
IT  to  prove  the  same  by  a  certified  copy  from 
tbe  records  of  tbe  coonty  anditor,  where  it 
bad  been  recorded.  This  certifled  copy  fails 
to  show  the  signature  of  the  treasorer.  It 
Is  iQ  the  usual  statutory  form,  reciting  the 
sale  to  respondents,  and  that  It  was  made 
"between  J.  R  Stout,  as  treasurer  of  Padflc 
connty,  state  of  Washington,  party  of  the 
first  part,  and  R  L.  France,  L.  Js.  Wakefield, 
and  E.  S.  Arey,  parties  of  the  second  part," 
aod  "that  I,  J.  E.  Stont,  county  treasaxer  of 
Pacific  connty,  *  *  *  do  hereby  grant 
and  convey  unto  E.  L.  France,  L.  L.  Wake* 
field,  and  E.  S.  AT«y,  and  to  tlietr  heirs  and 
asstgns  forever,  Uie  said  real  estate  herelube' 

fore  described.   ^  Goonty  Txeasnrer." 

Execution  of  the  deed  was,  duly  acknowledg- 
ed by  tbe  coonty  treaanrer,  as  evldaaoed  by 
certificate  under  official  seal,  indorsed  there- 
on in  osoal  form,  an  offloer  anthoTtBsd  to 
take  acknowledgments. 

[I]  In  view  of  the  faefc  that  this  deed  la 
hat  the  enlminatlon  of  tax  foreelomxe 
apm  whicb  It  rests,  that  andi  Awecloanre  «p* 
pears  In  all  nqncts  regnUtr,  that  the  treas- 
urer acknowledged  its  execution  before  an 
officer  authorised  to  take  aduiowiedgmeiUs, 
diat  Us  name  anpears  In  the  granting  daiue 
as  the  grantor,  and  the  fiict  that  the  ezecn- 
tlw  of  the  deed  was  nothing  more  than  a 
ministerial  act,  which  respondents  were  «q- 
tltled  to  have  the  treaanxer  perfimn,  we  are 
of  the  oidnton  that  the  raqwndents'  tax  tlOe 
Aould  not  be  held  void  because  of  the  ab- 
sence of  file  snbacripttmt  of  t3ie  treasurer's 
nime  at  the  foot  of  the  deed.  The  following 
lead  support  to  this  view:  Tingley  v.  Bti- 
Ungham  Bay  Boom  Co.,  S  Wash.  044, 82  Pro. 
T3T.  38  Pae.  loss;  EnrAa  Sandstone  Oo.  t. 
Long,  u  Wash.  161.  80  Pac.  44«;  Anderson 
r.  Wallace  Lumber  Oo.,  80  Wash.  147.  70  Paa 
247;  American  Savings  Bank  ft  Tnut  Co.  r. 
Helgeson,  64  Wash.  64,  U6  Pee.  887,  Ann. 
Ca&  IQISA,  890.  The  last  dted  decision, 
bowever,  was  overruled  on  refaearli^  in  67 
Wash.  672, 122  Pac.  26,  Ann.  Cas.  1913A.  800, 
upon  the  particular  facts  of  that  case. 

Respondents  have  also  rested  their  title  to 
the  land  and  the  timber  thereon  uiwn  the 
three-year  statute  of  limltatloDs  against  ao- 
tlong  to  set  aside  tax  deeds  (Bern,  ft  Bal. 
Code,  I  162),  which  they  (dalm  has  run  in 
their  favor.  In  view  of  the  fiict  that  appel* 
lant  must  have  been  In  possession  of  the  land 
some  considerable  portion  of  the  three  years 
following  the  execution  of  the  tax  deed,  there 
Slay  be  reasons  for  regarding  the  statute  as 
tndded  by  swA  poaeesrikn,  nader  our  deci- 


sion in  Bnty  v.  Ooldflndi,  74  Wash.  B82,  133 
Pac.  1057,  where  we  consider  this  statute 
of  limitations  in  the  light  of  the  original  own- 
er being  In  possession.  We  iwefer  to  express 
no  opinion  upon  the  rlfhts  of  respondents,  in 
so  far  as  they  are  sought  to  be  rested  upon 
the  three-year  statute  of  limitations,  and  it 
is  unnecessary  for  ds  to  do  so  here. 
The  Jndgmoit  is  affirmed. 

GROW,  C.  J.,  and  FULLERTON  and  MOB- 
BIS,  JJ.,  concur. 

MOUNT,  J.  I  dissent  It  seems  clear  to 
me  that  the  deed  from  Dyer  to  Mooers  In  1892 
severed  the  timber  from  the  land,  so  that 
thereafter  the  timber  and  the  land  for  all 
purposes  became  separate  properties,  one 
personal  and  the  other  real^.  In  different 
owners.  The  case  of  Biodack  v.  Morsbach, 
supra,  80  holds,  and  the  cases  of  Skamania 
Boom  Co.  V.  Youmans  and  Healy  v.  Traction 
Company,  supra,  hold  to  tbe  same  effect 

Taxes  thereafter  levied  upon  the  land  did 
not  affect  the  timber  and  a  sale  of  the  land 
tor  taxes  did  not  carry  the  timber.  The 
ownership  of  the  timber  Is  still  in  the  appel- 
lant The  juc^ment  is  therefore  wrong  and 
should  be  reversed. 


CLUMPNER     v.     SPOKANE- COLUMBIA 
RIVER  R.  ft  NAVIGATION  CO. 
{No.  11.6a>.) 
(Snprsme  Court  of  Washington.   April  27, 
1914.) 

RnoExvass  (|  180*)— Aonovs— Coere— Biobm 
ov  Beobivbbs. 

A  receiver,  being  an  officer  of  the  court  ap- 
pointed to  conserve  an  estate,  cannot  continue 
the  receivership  to  advance  his  own  interests, 
and  hence  is  not  entitled  to  coats  expended  im 
his  appeal  from  a  judxment  reducing  his  com- 
pensation,  or  for  services  rendered  in  conserv- 
ing the  property  pending  the  appesL 

[Ed.  Note.— For.  other  cases,  see  Receivers, 
Cent  Dig.  II 870, 880;  Dec  Dig.  1 180.*] 

D^tartment  1.  Appeal  from  Superior 
Court,  Spokane  County;  SL  H.  Sullivan, 
Judge. 

Actttm  by  H.  V.  Clumpner  against  the 
Spokane-Columbia  River  Railroad  ft  Naviga- 
tion Company,  in  which  B.  0.  Mosby  was  ap- 
pointed receiver.  From  a  Judgment  refusing 
him  farther  compensation,  and  denying  him 
costs  on  the  petitlfm  of  the  Farmers'  ft  Me- 
chanical Bank  and  another,  he  apiteala.  Af- 
firmed. 

D.  W.  Hoiley  and  Harris  Baldwin,  both 
of  Spokane,  for  appellant  Starkey  ft  Bel- 
knap, of  Spokane,  for  respondents. 

60SE,  J.  This  is  an  appeal  by  the  re- 
ceiver from  a  Judgment  refusing  him  further 
coiiq>ensatlon,  and  denying  him  bis  costs  In- 
curred on  a  former  appeaL 

The  focts  in  bil^  are  theee:  Hia  appel- 
lant reeetver  was  appointed  ae  such  In  the 


ft  other  eases  ase  saaae  t^o  and  wetlon  NUHBBB  tat  Dec  Dl^  *  Asi.  Dig.  Ksj-Ho.  Bnim  ft  B«p'rIsa«M^ 
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year  1906.  AU  proper^  banging  to  tile  re* 
celverghip  was  reduced  to  cash  In  tbe  year 
ISOa  A  petition  of  tbe  credltoze  for  a  flnal 
accountlxig  and  distribution  wu  filed  In 
iS&Kii,  1011.  ni^eupon  the  rec^Ter,  In 
April.  1911,  filed  Ills  final  acconnt,  showli« 
total  receipts  of  $14,779.68,  and  total  ex- 
penses, exclnslTe  of  tbe  receiver's  compens*- 
tloD,  of  $1,427.80.  Tbe  recover  asked  for 
$10,000  for  his  services  and  as  attorney's 
fees.  Bncstttons  were  filed  to  his  account, 
and,  upon  the  hearing,  it  was  adjudged  fliat 
the  receiver  "Is  hereby  allowed  tba  sum  of 
$3,600  In  full  compensation  for  all  eerrtoes, 
indndlng  attorney's  fees,  *  •  •  and  the 
said  reefer  Is  hereby  ordered  to  disburse 
the  remainder  of  the  moneys  In  his  hands 
t$5,594.47]  to  the  creditors  listed  as  preferred 
creditors."  This  judgment  was  entered  on 
the  20th  day  of  May,  1011.  The  receiver  ap- 
pealed to  this  court  In  considering  the  ap- 
peal, we  said:  '"The  only  question  presented 
is  tbe  comi>ensation  for  receiver's  and  attor- 
ney's fees  on  flnal  settlement  of  the  receiver- 
ship. The  receiver  was  his  ovm  attorney. 
•  •  •  After  reading  the  record,  we  con- 
clude that  the  allowance  made  was  liberal, 
and  should  not  be  disturbed."  In  re  Spo- 
kane-Columbia R.  &  Nav.  Co.,  70  Wash.  142, 
126  Paa  418.  After  the  remittitur  was  filed 
in  the  court  below,  and  on  tbe  4th  of  March, 
1013,  the  receiver  filed  a  supplemental  ac- 
count, showing  expenses  of  $40  for  two  yearly 
premiums  on  the  receiver's  bond  since  the 
judgment  of  May  20,  1011,  $32.70  for  two 
years'  annual  license  fee  of  the  Insolvent  cor- 
poration since  that  date,  and  $102  for  costs 
and  expenses  incident  to  the  former  appeal, 
and  showing  $583.33  received  as  Interest  from 
May  1,  1911,  at  4  per  cent  upon  $6,000  of 
the  $5,594.47  in  his  possession,  and  which  he 
had  been  directed  to  i>ay  to  the  creditors. 
In  the  supplemental  account  the  receiver 
asked  for  further  compeusation  for  adminis- 
trative servlras  in  the  sum  of  $60  per  month 
from  May  20,  1911,  which  he  later  reduced  to 
$30  per  month,  and  for  professional  services 
upon  tbe  former  appeaL  Certain  of  the 
creditors  appeared  and  objected  to  the  al- 
lowance of  any  of  these  items,  and  also  to 
the  allowance  of  any  further  compensation 
to  the  receiver,  and  asked  that  he  be  required 
to  account  for  interest  on  tbe  full  amount 
held  by  him,  $5,594.47,  from  May  20,  1911. 
at  6  per  cent  The  court  allowed  the  Items 
paid  on  the  bond  and  paid  to  tbe  secretary 
of  state  for  the  annual  licen5<e  fees  of  the 
fnsolTent  corporation,  and  dlsallovred  all  the 
other  Itenu^  ln<dndlng  the  receiver's  donand 
for  compensation  and  costs  and  expenses  in- 
cident to  the  former  appeaL  The  court  also 
denied  the  delm  of  the  creditors  for  interest 
in  axeees  at  the  amoont  actually  realized  by 
tbe  receiver.  The  court  found  that  the  re- 
ceiver had  rendered  no  services  since  the  date 
of  the  former  jndgmoit  whlidi  benefited  the 
estate,  other  than  the  payment  of  the  premi- 


ums on  the  bond  and  the  annual  Uonaa  fees 
and  the  receipt  of  the  interest  aa  heretofore 
stated;  that  the  appeal  to  the  Supreme  Oonrt 
and  the  motion  for  a  rehearing  which  fol- 
lowed an  adverse  decision  woe  solely  tor 
the  intoeat  and  benefit  of  tbe  receiTer  per- 
sonally, and  w^  adTMse  to  the  Interest  of 
tbe  estate  and  the  creditors;  and  that  tbe 
delay  in  disbursing  ttw  funds  on  hand  was 
unreasonable. 

The  TlewB  reflected  In  the  jo^ment  of  the 
trial  court  are  so  pregnant  with  common 
sense  and  withal  so  wholesome  that  we  un- 
reservedly adopt  them.  A  recover  is  an  of- 
ficer of  the  conrt  appointed  by  the  court  to 
conserve  an  estate.  While  the  receive  la 
entitled  to  reasonable  compensation  for  bis 
services,  he  will  not  be  allowed  to  continue 
tbe  receivership  to  advance  bis  own  selfish 
interests.  We  found  that  the  first  allowance 
was  liberal,  and  affirmed  the  judgm»it  In- 
deed, the  allowance  was  so  liberal  that  it 
was  the  Imperative  duty  of  the  receiver  to 
pay  th6  money  over  to  the  creditors  In  obedi- 
ence to  tbe  first  order  of  the  court  Dalliba 
V.  Wloscfaell,  11  Idaho,  864,  82  Pac.  107; 
Burroughs  v.  Toxaway  Co.,  185  Fed.  435. 
107  C.  C.  A.  006;  Wilkinson  v.  Washington 
Trust  Co.,  102  Fed.  28,  42  O.  O.  A.  140. 
In  the  Burroughs  Oase  the  court  very  aptly 
observed:  "A  receiver  as  sudi  Is  a  mere  of- 
ficer of  the  court  In  theory,  at  least,  it 
matters  naught  to  him  how  long  the  receiver- 
ship shall  last  He  serves  the  court  while 
the  court  wants  his  services.  When  the 
conrt  reaches  the  conclosltm  that  neither  his 
services  nor  those  of  any  oUier  receiver  are 
needed,  that  is  the  end  of  the  matter  so  far 
as  be  Is  concwned."  In  tbe  Wilkinson  Case 
it  is  said:  "Courts  and  their  officers  should 
be  active  and  prompt  to  pay  over  to  benefi- 
ciaries trust  moneys  in  their  control,  and 
receivers  moat  not  be  permitted  to  prolong 
their  possession  of  pn^terty  by  frivolous  ap> 
peals  or  baseless  claims." 

The  court  dealt  very  kindly  with  the  re- 
cover when  it  allowed  him  the  items  of 
premiums  on  the  bond  and  tbe  license  fees 
paid  to  the  state,  and  in  declining  to  charge 
him  l^al  interest  upon  the  full  fund  retained 
from  the  time  of  the  entry  of  the  first  judg- 
ment Both  the  trial  court  and  this  court 
had  held  that  he  had  been  amply  eompeasat* 
ed  for  both  administrative  and  legal  services. 
The  first  appeal  was  not  prosecuted  for  the 
benefit  of  the  estate  but  for  the  benefit  of 
the  receiver  only,  and  he  had  no  reasonaMe 
grounds  upon  which  to  take  the  appeal. 
Since  the  eatry  of  this  order,  he  has  rai- 
dered  no  administrative  services  which  wen 
of  any  value  to  tbe  estate.  The  net  rcsnilt 
of  those  services  la  a  charge  of  $72.72  for 
prunlums  on  bond  and  lleease  fees  to  the 
state,  and  4  per  cent  Intorest  realised  <m 
tbe  larger  part  of  tbe  fond.  The  estate  mon- 
ey  should  have  been  dlabnrsed  in  obedlwoa 
to  the  first  jndgmoit 
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The  Judgment  ^Ul  be  affirmed,  and  the 
coBts  of  the  action  will  be  taxed  to  the  re- 
Celvw  persanally  and  bis  bondsmen. 

CBOW,  a  and  DUaS  and  MAIM,  33^ 
Gtmeiir. 

CHADWICK,  J.  I  eoncor  in  all  that  has 
been  said  by  G08E,  and  want  to  aaj 

In  addition  to  his  argument,  that  the  Jn^- 
neat  of  the  lower  court  may  be  unstained  by 
reference  to  a  fondamental  principle^  Qiat 
la:  Where  a  court  fixes  the  compensation  of 
a  recelrer  and  directs  the  winding  up  of  tbs 
receivership  the  fee  so  fixed  will  be  held  as 
a  matter  of  law  to  Include  the  salary  or 
fees  of  the  lecdvo-  up  to  the'  ttme  bis  woA 
1b  done^  !n  so  tar  as  it  pertains  to  the  sobJect- 
matter  of  Qw  recelTershlp  then  in  the  cos- 
tody  of  the  law  and  of  the  receiver.  TbeK 
is  no  showing  In  this  case  that  any  property 
came  to  tiie  hands  of  the  receiver  other  tlian 
that  possessed  l^^  blm  at  the  time  the  <Hrig- 
laal  order  was  made  and  Its  eandnga,  eam- 
btgs  whidb  would  not  have  accumulated  if 
be  had  distributed  the  fond  as  directed  by 
the  court. 


SPAUIiDING  et  b1.  v.  ADABfS  COUNTT. 
(No.  11,880.) 

(Supreme  Court  of  Washincton.  April  26, 
1914.) 

L  Taxation  (|  263*)— FKaaoNAL  Piopxett-* 

Srros— Statutes. 
Under  Rem.  A  BaL  Code,  1 9286.  providing 
nat  anjr  person  or  firm  which,  eabsegaent  to  the 
lit  day  of  March  of  each  year,  brin^a  into  any 
county  any  attxA  of  goods  or  merchiuidise  to  be 
■old  or  disposed  of  in  a  idace  of  busineBS  teifa- 
porarily  occapied  for  tbtir  sale,  witbont  intent 
to  ensnw  la  permanent  trade  at  soch  place, 
■hall  immediately  notify  the  county  assessor, 
who  shall  assess  It  at  the  cnrrent  rate,  a  stodc 
of  bnftsies  shipped  in  &  dismantled  condition 
carried  from  the  can  to  a  warehouse  rented  by 
plaintiGf,  where  they  were  reassembled  and  kept 
ontil  sold  by  soliciting  aeents  who  usnally  de- 
Urered  them  to  the  purchaser,  although  some 
were  delivraed  from  toe  warehoas^  was  assess- 
aUe  at  the  cnrrent  rate, 

[Ed.  Note^— For  other  eases,  see  Taxation, 
Cent  Dig.1437:  Dee.  Dig.  1 2B3.*] 

2.  Taxation   (H  68*)  — StatotKS— Libebai. 

OONSTRXTCnOIf. 

Taxlnc  statates  are  to  be  liberally  con- 
strued, ana  the  action  of  the  taxing  officers  is 
to  be  upheld  in  all  cases  where  the  substance 
tnd  spirit  of  the  statute  are  followed,  even 
tbongh  Utere  is  a  departure  from  its  strict  letter. 

IBd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  11  134.  186;  Dec  Dig.  |  6&*] 

8.  TaXATIOIT   (I  102*)— TlZABUt  PBOPnEtT— 

DouBXX  Taxation. 

Personal  property  shipped  into  this  state 
for  sale,  and  otherwise  taxable,  is  not  exempt 
because  it  has  been  taxed  tor  the  same  year  in 
tlie  state  of  the  seller's  domicile,  since  the  state 
ii  subjected  to  the  burden  of  its  protection. 
_[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  1 102.*1 

4  Taxation    (I  643*)— ConsTBOcnoN  or 

FliroiNO— "TintEMATBLT. ' ' 

In  an  actios  to  recover  taxes  on  personal 
property  paid  to  defendant  county  under  pro- 


test, a  finding  that  it  was  "Immediately"  assess- 
ed after  arrival  In  the  county  was  just  as  ap- 
plicable to  an  assessment  made  after  it  had  been 
unloaded  from  the  cars  and  stored,  as  to  an 
assessment  before  as  the  word  'immediately" 
does  not  necessarily  mean  **opon  the  instant," 
bat  may  mean  "pro:dmately"  or  "directly." 

[Bd.  Note.— For  other  cases,  see  Taxation, 
CieDt  Dig.  II  1006-1016;  Dec  Dig.  i  64S!* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  8408-8410J 

6w  GoHMEBOB  (1 72*)— Ihtebfebsnce  bt  State 
—Taxation. 

Where  goods  are  brought  into  the  state 
and  stored  In  advance  of  sales,  and  orders  there- 
fOr  are  filled  from  the  ^ce  of  stoi^,  the 
business  Is  not  interstate,  but  local  commerce, 
and  laws  imposing  taxes  thereon  are  not  invalid 
as  interfering  with  Interstate  commerce;  and 
the  same  rnJe  applies  where  the  goods  reach 
their  destination  in  this  state  for  storage  and 
sale,  even  before  they  are  unloaded  from  the 
cars. 

[ICd.  Note.— For  other  eases,  see  Commerce. 
Cent.  Dig.  H  123-136;  Dec  Dig.  1  72.*] 

Department  2.  Appeal  from  Superior 
Court.  Adams  County ;  O.  R.  Holcomb,  Judge. 

Action  by  B.  H.  Spauldlng  and  others, 
copartners  doing  business  as  the  Spanldlng 
Hannfactnring  Company,  against  Adams 
County,  Wash.  Judgment  for  defendant,  and 
plaintiffs  appeaL  Affirmed. 

John  M.  Gannon,  of  Spokane,  for  appel- 
lants. W.  O.  Miller,  of  BitsvUle^  for  reqxmd- 
ent 

FXTT'LEKTON,  J.  The  appellants  the 
Spauldlng  Manufacturing  Company,  a  copart- 
nership, brought  this  action  against  Adams 
county.  Wash.,  to  recover  the  sum  <tf '$273.88, 
with  interest,  paid  by  them  under  protest  to 
that  county  as  taxes  upon  certain  of  fbelr 
personal  property.  They  failed  to  recover  in 
the  court  below,  and  appeal  from  Um  Judg- 
ment  entered  against  them. 

In  the  years  1909  and  1910  the  appellants 
shipped  from  Orlnnell,  Iowa,  to  Bltzville,  In 
Adams  county,  four  several  car  loads  of  bug- 
gies; the  first  arriving  at  that  place  on 
March  20,  1009,  the  second  on  April  10,  1909, 
the  third  on  August  80,  1909,  and  the  fourth 
on  April  1,  1910.  The  buggtes  were  shipped 
In  a  dismantled  condition,  and  were  unloaded 
from  the  cars  in  which  they  arrived  and  car- 
ried to  a  warehouse  rented  by  the  appel- 
lants where  they  were  reassembled  and  kept 
until  sold.  The  bugles  cm  their  arrival  at 
RitzvUle  were  taken  In  charge  by  an  ag^t 
of  the  appellant,  called  a  sales  manager,  who 
directed  their  disposition.  This  manager 
employed  a  number  of  sales  ag«ita,  to  each  of 
whom  he  delivered  from  the  stock  two  or 
more  buggies  which  the  sales  agents  would 
drive  through  the  country  and  aoUdt  orders 
from  pro^>ectlve  purchasers,  nslng  the  bug- 
gies as  samples.  When  an  order  was  re- 
ceived for  a  buggy,  a  note  was  taken  from  the 
person  giving  the  order  for  an  amount  equal 
to  the  purchase  price  of  the  buggy  ordered, 
which  note  was  turned  over  to  the  sales 
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nanaeer  for  o^rovaL  It  the  sales  manager 
aiMnored  the  order,  he  would  cause  a  baggy 
similar  In  kind  to  that  selected  from  the  sam- 
ples to  be  delivered  to  the  person  execntlzig 
Ota  note.  If  the  sale  ms  not  approved,  the 
note  was  returned  to  the  maker.  This  pro- 
•oeas  was  continned  nntU.  the  entire  stock  In- 
clad  log  samples  was  sold. 

No  sales  were  solicited  nor  were  buggies 
sold  at  the  vrarehonse.  although  deliveries 
were  sometimes  made  thereat;  the  usual 
process,  however,  was  to  deUver  the  buggy  at 
the  home  of  the  purchaser.  In  certain  In- 
stances buggies  were  sold  by  the  sales  agents 
and  ddlvered  to  the  purchasers  from  the  sam- 
ples, but  the  trial  oonrt  fonnd  that  no  sndi 
sales  had  been  made  within  the  Itanlts  of  the 
<dty  of  BltzTllle.  It  farther  appeared  that 
the  appellants  at  no  time  Intended  to  engage 
hi  pumanent  trade  In  Adams  county,  and 
did  not  engage  in  permanent  trade  therein, 
but  anit  trading  Qiere  as  soon  as  the  last 
of  the  boggles  were  sold.  It  ai^ieared  also 
that  Uie  appellants  had  beoi  assessed  on  the 
buggies,  or  on  the  materials  which  entered 
Into  th^r  manu&ctare,  by  the  authorities  of 
Foweshl^  county,  Iowa,  for  tba  years  cux^ 
rent  with  the  years  In  ii^ch  they  wei%  as- 
sessed In  Adams  coun^  as  hereinafter  stat- 
ed, and  had  paid  the  taxes  so  levied  thereon. 

On  the  arrival  of  each  car  load  of  buggies 
at  the  city  of  Ritsvlll^  the  cozporate  an- 
thorltles  of  Adams  county  caused  them  to 
be  valued  for  assessment  puzposea,  and  caus- 
ed a  tax  to  be  leried  on  muSi  valuation  at 
the  rate  current  In  the  county  for  the  par- 
ticular year  tn  wbidk  the  baggies  arrived. 
The  aggregate  of  these  several  sums  consti- 
tute the  tax  for  which  this  acCbm  la  prose- 
cuted to  recover. 

[1]  TbB  statute  onder  whidi  the  anttiorl- 
tles  of  Adams  county  acted  In  making  the 
several  levies  npon  ttie  jnopeity  la  found  at 
section  9288  of  Rem.  ft  BaL  Code,  and  reads 
as  ftdlows:  "Wheaever  any  person,  firm  or 
corporation  diall,  subsequent  to  the  first  day 
of  Bfarch  of  any  year,  Inlng  or  send  Into 
any  county  any  stock  of  goods  or  merdtian- 
diae  to  be  sold  or  disposed  (tf  In  a  place  of 
badness  temporarily  oocmded  for  ttuAr  sate, 
without  the  intentlott  of  e"gag<Bg  in  perma- 
nent trade  In  sach  place,  the  ownor,  con- 
signee or  person  In  diarge  of  the  said  goods 
or  merchandise  shall  Immediately  notlCy 
the  county  assessor,  and  thereupon  the  as- 
sessor diall  at  once  proceed  to  value  the  said 
stock  of  goods  and  ln1>'^^T^^ll'*^1tBf  at  its  true 
value,  and  upon  mcb  valuation  the  said  own- 
er, coMlgnee  or  person  In  charge  shall  pay 
to  fbe  collector  of  taxes  a  tax  at  the  rate  aa- 
sessed  for  state,  connty  and  local  parposes  in 
the  taxing  district  In  the  year  then  current 
And  it  diall  not  be  lawful  to  sell  or  dlqwBS 
of  any  such  goods  or  merchandise  as  afore- 
said Ld  sndi  taxing  district  until  the  asses- 
sor shall  have  been  so  notified  as  aforesaid 
and  the  tax  assessed  thereon  paid  to  the  col- 
lector,   Bvery  pwaon,  firm  or  corporatloh 


bringing  into  any  county  of  Uiia  state  goods 
or  merchandise  after  the  first  day  of  MarA 
shall  be  deemed  subject  to  the  proTlstons  oC 
this  section." 

The  first  contentkm  on  Ute  part  at  Oa  ap- 
pellants is  that  th^  buriness  as  conducted  by 
them  was  not  of  each  a  nature  as  to  render 
their  property  taxable  undw  the  provisions 
of  the  statute;  It  is  ai^ued  that  the  baggies 
were  not  sent  Into  Adams  county  "to  be  sold 
or  disposed  of  In  a  place  of  business  tem- 
porarily occupied  for  thdr  sale,**  and  In  fact 
were  not  so  sold  or  dL^sed  of;  that  tba 
property  was  temporarily  stored  only  In  a 
place  in  Adams  county,  and  were  sold  and 
disposed  of  generally  throughout  the  county 
at  no  particular  place,  and  no  sales  were 
made  at  the  place  of  storage ;  that  the  stat- 
ute applla  only  to  cases  where  the  vendor 
opens  a  store  and  sells  goods  to  customers 
who  come  to  the  store  to  buy  them,  and  not  to 
sales  made  entirely  elsewhere  than  at  the 
storage  place,  and  are  only  delivered  to  the 
purchaser  from  such  place.  It  Is  argued  fur- 
ther, also,  that  the  last  sentence  of  the  sec- 
tion, name^,  "every  person,  firm  or  corpora- 
tion bringing  into  any  county  of  this  ^te 
goods  or  mercluuidise  aftw  the  first  day  of 
llardi  stiaU  be  deemed  subject  to  tbe  provi- 
sions of  this  section,"  should  be  read  as  It 
it  were  at  the  beginning  and  not  at  the  end 
of  the  section,  and  construed  as  it  it  were 
a  part  ,  of  the  first  sentence  thanot.  With 
reference  to  the  latter  phase  of  the  conten- 
tion, we  think  it  may  be  conceded  tlmt  the 
sentaice  quoted  does  not  alone  authorize  the 
assessmmt  made  upon  the  appellants'  prop- 
art7»  but  that  the  right  to  assess  wtuib.  prop- 
erty must  be  found  in  the  first  sentence  of  the 
section ;  that  it  must  be  found  tSiat  the  appel- 
lants brought  within  the  coun^  of  Adams  a 
stodc  of  goods  or  merchandise  to  be  sold  or  dis- 
posed of  in  a  place  of  business  temporarily  oe- 
cn^ed  for  their  sale  without  tlie  intention  of 
engaging  in  permanent  trade'ln  such  plao^ 
before  the  property  can  be  deemed  to  be  as- 
sessable under  the  statute. 

But  after  so  conceding  we  have  no  diffi- 
culty In  readilng  tlie  conclusion  that  the  ap- 
pellants* property  Is  assessable.  Clearly,  the 
^ipellaida  brooght  within  the  county  of 
Adams  after  the  let  day  of  Ifiirdi  a  stock  of 
goods  to  be  sold  or  disposed  of  in  that  county, 
without  the  intention  of  uigagtng  in  perma- 
nent trade  In  sudk  county,  and  It  Is  no  more 
than  a  liberal  ccmstmction  of  the  Statute 
to  say  from  the  facts  recited  that  audi  goods 
were  broui^t  within  the  coun^  to  be  sold  and 
deposed  of  In  a  place  of  business  tempo- 
rarily occulted  for  ttuSx  sale.  Troe^  orders 
tor  the  goods  were  not  taken  at  the  place 
of  actoal  dapoAt,  bat  deliveries  aptm  the 
ortos  wore  made  at  ud  firom  such  place, 
and  delivery  la  as  necessaxy  to  a  completed 
sale  as  Is  tlie  altering  Into  Ois  contract  of 
sale. 

[2]  We  are  aware  ttiat  the  older  rule  was 
to  construe  the  taxing  statutes  strictly.  Tax 
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titles  wen  ones  pionrbtaUy  wortlilesi.  This 
oonrt  has  not,  taowerer,  followed  tbls  rule.  It 
b  Dot  neeesnurr  to  est  forth  tbe  dedstons 
liere,  but  a  most  cnnory  examination  of  the 
leporta  of  onr  adjndlcated  cases  will  show 
that  sndi  statutes  have  b&m  glTen  a  liberal 
iDteipretatim,  and  that  we  have  u^i^  the 
action  of  the  taxing  officers  in  all  cases  where 
the  sotwtance  and  spirit  of  the  atatate  has 
been  pursoed,  evm  though  then  may  have 
been  a  departure  from  Its  strict  letter.  We 
think  now  that  this  is  the  better  policy.  Tbe 
gOTemment  must  exist.  It  cannot  exist 
withont  taxation.  Taxation  to  be  jnst  mast 
be  lerled  upon  the  pn^rty  of  all  persons 
allk^  and  it  Is  not  levying  taxes  upon  all 
property  alike  it  the  pr^ier^  o£  one  parson 
Mostly  assessable  la  to  escape  by  tedmlcal 
eoastrocUon  and  the  Increased  burden  caused 
tbereiiy  levied  upon  the  property  of  another. 

Hiere  is  no  hardship  in  the  particular  case. 
The  an^dlantB,  residents  of  a  foreigu  state, 
brought  tb^  property  into  Qds  state  to  dis- 
pose of  it  to  onr  dttzmia  at  a  proflt  to  them- 
selves. The  property  as  soon  as  it  arrived 
was  under  tlw  protection  of  Uie  state.  The 
contracts  made  with  oar  citizens  with  refer- 
ence to  the  sale  of  the  property  are  enforce- 
able  under  our  lawa.  The  .machinery  of  our 
oonrts  is  open  to  the  appellants  to  enforce 
sQch  contracts,  and  it  Is  used  by  them  for 
such  purpose.  It  is  but  Just  that  for  this 
protection  and  for  theee  privileges  tbe  proper- 
ty should  contribute  to  the  support  of  the 
state. 

[I]  It  Ss  suggested  that  the  pnverty  is  not 
taxable  in  this  state  because  taxed  in  tike 
state  of  Iowa  for  the  year  in  which  It  was 
shipped  into  tills  state.  But  the  rule  is  to 
the  contrary.  Property  otherwise  taxable 
In  this  state  la  not  exmpt  because  It  has 
been  taxed  for  the  same  year  in  another 
ttat&  Nathan  v.  SptAane  County, '35  Wash. 
26,  76  Pac.  521.  to  Ll  R.  A.  836.  102  Am.  St 
Kep.  888;  37  Cyc  755.  As  was  said  In  Hol- 
toD  V.  City  of  Bangor,  23  Me.  261:  "If  a  per- 
son chooses  to  employ  his  visible  and  tai«l' 
Ue  personal  property  within  a  Jurisdiction, 
where  he  has  no  domicile,  thereby  receiving; 
it  may  be,  pecnllar  favor  from  its  laws,  and 
■objecting  them  to  the  charge  of  Its  protec- 
tion, it  may  not  be  unjust  or  unreasonable 
tbat  It  should  be  subjected  to  taxation  within 
that  Jurisdiction,  although  it  may  in  law 
be  omsldered  as  followlog  the  person  of 
the  owner,  snd  subject  to  taxation  there 
alsa  The  state  must  be  the  Judge  of  its 
rights  and  duties  in  sach  cases;  and  the  per- 
sons may  rellei'e  tiiemseWes  from  the  possi- 
bility of  a  double  burden  by  the  disposition 
of  th^  inroperty,  or  by  a  change  of  their 
domieile." 

14,  II  Lastly  It  is  urged  that  the  goods 
were  still  in  transit,  or  at  least  had  not  be- 
«nDe  of  the  mass  of  proper^  within  the 
nonty  of  Adams,  at  tho  time  it  was  assess- 
ed, and  that  tiie  assessment  was  therefore 
flDlawfDl  as  an  interference  with  or  harden 


tq^  Interstate  commeroft.  On  its  ftcts  the 
case  is  before  us  im  the  findings  of  the  trial 
court;  no  statement  of  facts  having  beat 
sent  qp  as  a  part  of  the  record.  Theee  find* 
Ings  recite  that  the  property  was  assessed 
by  tiie  assessor  ot  Adams  county,  "Imme- 
diate iq^n  Its  arrival  at  RitzriUe,  in  said 
Adams  county,"  and  the  appellania  construe 
this  to  mean  that  it  was  assessed  pztor'to 
the  time  the  property  was  unloaded  from  the 
cars  In  which  it  was  carried  into  this  state, 
and  the  contention  that  the  proper^  was  as- 
sessed while  in  tran^  or  before  it  had  be- 
come of  the  mass  of  the  property  of  the 
-state.  Is  tMsed  tqwn  this  construction  of  the 
findings.  It  has  seemed  to  us,  howeva,  that 
the  finding  is  capable  of  another  omstroc- 
tlon.  The  word  "Immediately"  does  not  nec- 
esrarlly  mean  **npon  the  Instant,"  but  may 
mean  *^roxlmateIy.**  or  "directly,"  and  is 
thus  (in  the  instant  case)  Just  as  applicable 
to  an  assessment  made  xxpou  the  property 
after  it  bad  been  unloaded  frohi  the  cars  as 
it  to  to  an  assessmoit  before  that  event 
That  the  latter  was  the  meaning  of  the  trial 
Judge  is  made  clear  from  the  written  mem- 
wandum  made  by  htm  when  he  decided  the 
cause ;  for  in  the  memorandum  he  expressly 
recites  that  the  property  was  assessed  after 
it  had  been  stored  in  the  warehouse.  This 
being  true,  there  can  be  no  question  as  to 
tjie  status  of  the  property  when  the  assess- 
ment was  levied.  Where  goods  are  brought 
into  the  state  and  stored  in  advance  of  aales, 
and  orders  taken  ft>r  the  property  are  filled 
ttwrefTOm,  the  bustnesa  Is  not  Interstate  but 
local  commerce,  and  lawa  imposing  taxes 
thereon  are  not  invalid  as  interfering  with 
Interstate  commerce.  Hynes  r.  Bilggs  (0. 
C)  41  Fed.  468;  American  Harrow  Co.  v. 
Shaffer  (0.  C.)  68  Fed.  7S0:  Kehrer  Stew- 
art, 117  6a.  969.  44  8.  B.  854;  American 
Steel  it  Wire  Co.  t.  Speed,  lfi2  IT.  S.  SOO,  24 
Sup.  Ct  866,  48  U  Ed.  638;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  6  Sup.  Ct  1091,  29  L.  Ed. 
257;  Pittsburg,  ete..  Goal  Co.  v.  Bates,  156 
U.  8.  S77, 15  Sup.  Ct  415,  89  L.  Ed.  588. 

But  we  think  the  rale  would  not  be  dif- 
ferent were  the  appellante'  construction  of 
the  findings  the  correct  construction.  The 
property  had  reached  Its  destination.  It  had 
come  to  its  place  of  rest  for  final  dhfposal 
and  use,  and  was  to  remain  there  until  final- 
ly disposed  of  by  the  owner.  As  such,  we 
think  It  constituted  a  part  of  the  mass  of 
the  general  property  of  the  county  even  while 
on  the  cars,  and  was  thus  snbject  to  taxa- 
tion under  the  provision  of  the  statute  quot- 
ed, since  it  was  the  intention  of  the  owners 
to  teke  it  to  a  place  of  business  to  be  tem- 
porarily occupied  for  ite  sale. 

We  conclude  therefore  that  the  tax  in  ques- 
tion is  legal  and  valid  and  no  cause  for  ite 
recovery  by  the  persona  paying  It  exists. 

The  Judgment  to  affirmed. 

CROW,  0.  J.,  and  PARKEB,  UOBBIS,  and 
UOUirr,  JJ.,  concur. 
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ACRES  T.  FREDERICK  &  NEILSON,  Inc. 

(No.  11,526.) 

(Sniweme  Court  of  Washington,   April  29, 
1914.) 

1.  Mastzb  and  Sebvani  ({  250%,  New,  vol. 
16  Key-No.  SGriee)— Injtjbt  TO  Sebvakt— 
Defenbes— Ikddstriai.  Inbuka.»ce  Law. 

'  An  employer  who  relies  on  the  Industrial 
loanrance  Law  (Laws  1911,  c.  74)  as  withdraw- 
ing from  the  courts  an  action  by  the  employ^ 
for  a  personal  injury  must  plead  and  prove  a 
compliance  with  the  law. 

2.  MAsrra  AND  Servant  (|  276*)— Injuet  to 
Sebvaitt— NiozjoBnoi  —  Btidbkob  —  Ques- 

nOR  FOE  JUBT. 

In  an  action  for  injuries  to  an  employ^  fall- 
ing Into  an  elevator  shaft,  evidence  held  to  show 
that  the  proximate  cause  of  the  injury  was  the 
n^ligent  failnre  of  the  employer  to  maintain 
the  gates  in  addition  to  work  antomatically. 

[Ed.  Note.— For  other  cases,  Me  Master  and 
Servant,  Cent  Dig.  U  950-452,  954,  069,  970. 
976;   Dec.  Dig.  f  27«.*] 

3.  Mabteb  and  Sebvant  d  185*)— Injubt  to 
Sbbvant— Nbgzjobncb. 

The  duty  of  an  emidoyer  to  um  reMonable 
care  to  maintain  a  reasonably  safe  place  for 

his  workmen  is  nondelegable,  and  the  employer 
is  liable  for  injuries  to  an  employ^  caused  by 
the  negligence  of  a  fellow  employ^  in  the  per- 
formance of  sacb.  dnty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  38&~421;  Dec.  Dig.  | 
185.*} 

4.  Masteb  and  Sebvant  (H  101,  102*)— Ob- 
ligation OF  Masteb— Safe  Place  to  Wobk. 

The  rale  that  an  employer  must  use  rea- 
sonable care  to  maintain  a  reasonably  safe 
place  for  his  workmen  means  that  the  employer 
must  not  expose  employ^  to  dangers  wbich 
may  be  guarded  agunst  by  reasonable  care 
and  diligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f{  135.  171,  174,  178-184, 
192;  Dec.  Dig.  »  lOl,  102.*] 

5.  Mabteb  and  Sebvant  (I  265*}— Injubt  to 

SXEVANT— NbOLIOENCB— BmiDEN  OF  PbOOF. 

fllie  bnrden  is  on  an  employ^,  suing  for  a 
personal  injury  negligently  infiicted,  to  make  it 
appear  more  probable  that  the  injury  came  in 
whole  or  in  part  from  the  employer's  negligence 
than  from  any  other  cause. 

[Ed.  Mote.— For  other  cases,  see  Alaater  and 
Servant,  Cent.  Dig.  ff  877-008.  965;  Dec.  Dig. 
|  265.*X 

6.  MAerriB  and  Sebvant  (|  286*)— Injubt 
TO  Sebvant  —  NBouasNCB  —  Question  fob 

JUBT. 

In  an  action  for  Injories  to  an  eonployfi 
falling  into  an  elevator  shaft,  evidence  of  the 
employer's  negligent  failure  to  properly  light 
the  floor  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1001,  1006,  1008,  1010- 
1016,  1017-1033.  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286.*] 

7.  Masteb  and  Sebvant  (|  289*)— Injury  to 
Sbbvant— Contbibutobt  Negligence. 

An  employ^  who  entered  the  building  in 
which  he  worked  a  few  minutes  before  the 
working  hour,  and  who  took  the  middle  passage- 
way, but  foiled  to  throw  on  tlie  lights  at  the 
switch  becanse  he  did  not  know  the  location 
of  ttie  switeh  or  the  manner  of  using  it,  was 
not  as  a  matter  of  law  guilty  of  contributory 
negligence  so  as  to  preclude  a  recovery  for  in- 
juries by  falling  into  an  nngnarded  elevator 


shaft,  though  he  knew  the  location  of  the  ele- 
vator. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Die.  H  lOSOoeO.  1092-1132  ; 
Dec.  1%  I  289.*] 

8. '  Masteb  and  Sebvant       206,  ^*)— IN- 

JUBY  TO  SEBVAHI^AbBUMFTION  OF  RlSK. 
An  employ^  assnmes  no  risks  except  those 
which  are  reasonably  a  necessary  InekleDt  to 
his  employment,  and  an  employ^  does  not  as- 
sume, as  a  matter  of  law,  the  risk  of  going 
through  a  passageway  provided  by  the  em- 
ployer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  560,  1068-1088;  Dec. 
Dig.  88  206,  288.*] 

9.  Masteb  and  Sebvant  (|  103*)— Ihjdbt  to 
Sebvant  —  Liability  of  Mabteb  —  Inde- 
pendent Contbactob. 

An  employer  may  not  escape  liability  for 
injury  to  an  employd  who  fell  into  an  elevator 
shaft  while  being  repaired,  where  the  shaft  was 
unguarded  because  of  the  breaking  of  a  casting 
of  the  gates  not  caused  by  any  act  of  the  person 
who  was  making  the  repairs,  on  the  theory  that 
such  person  was  an  inde^iendeDt  amtractor. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  175;  Dec  Dig.  8  103.*] 

10.  Tbui.  a  840*)— ScBHiBfiiOH  OF  Ikteb- 
boqatobies  to  Jubt— Discretion  of  Cdubt. 

The  submission  of  interrogatories  to  the 
jury  rests  in  the  sound  discretion  of  the  trial 

court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  823-827;  Dea  Dig.  f  349.*] 

11.  Damages  (8  131*)— Pxbsonai.  Injcbiks— 

Excesbivb  Dauageb. 

A  person  27  years  old  and  earning  $10  a 
week  sustained  a  comminnted  fracture  of  the 
neck  of  the  femur.  At  the  time  of  the  trial  the 
muscles  of  the  injured  leg  were  atrophied  and 
the  injured  leg  was  an  inch  and  a  quarter  short- 
er than  the  other.  One  physician  testified  that 
it  might  continue  to  shorten  and  that  there  was 
a  soft  anion,  while  other  surgeons  testified  that 
there  was  a  bony  or  fibroos  union.  Beli,  that 
a  verdict  for  f4,000  would  not  be  disturbied  as 
excessiTe. 

[Ed,  Note.~For  other  cases,  see  Damages. 
Cent.  Dig.  fS  357-367,  370;  Dec.  Dig.  8  131.*] 

Department  1.  Appeal  from  Superior 
Court,  King  Count? ;  King  Dykeman,  Judge. 

Action  by  Patrick  J.  Acres  against  Fred- 
erick &  Nelson,  Incorporated.  From  a  Judg- 
meat  for  plaintiff,  defmdant  appeals.  Af- 
flrmed. 

John  W.  Boberta  and  Wright,  Kelleher  & 
Caldwell.  aU  of  Srattle,  for  Appellant  James 
T.  Lawla,  of  Seattle,  for  respondent 

GOSE,  J.  The  plaintiff,  an  employ^  of  the 
defendant,  fell  into  an  elevator  shaft  in  de- 
fendant's warehouse,  on  September  18,  1912, 
and  sustained  injuries  for  which  he  demands 
redress  in  this  action.  There  was  a  verdict 
and  Judgment  in  his  favor  for  $4,000.  This 
appeal  followed. 

The  appellant  raises  the  following  ques- 
tions: (1)  That  the  Industrial  Insurance 
Law,  Laws  1011,  p.  345,  withdraws  this  dass 
of  actions  from  the  courts;  ['2)  that  there 
was  no  negligence  shown;  (3)  that  the  re- 
spondent was  guilty  of  contributory  negli- 
gence;  <4)  that  he  aasumed  the  risk;  (6) 
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tbat,  tt  ai^  negUfenee  was  proven,  it  was 
tliat  of  a  C^tlow  aerrant;  (fl}  that  re^ndent 
was  a  mute  UoenMe  In  fiie  building  at  ttw 
tliM  and  place  be  Tcotf vad  Ida  Injury ;  (7) 
that  the  netfUgencfl^  If  any.  was  ttiat  oC  an 
Independeiit  contractor;  (8)  tbat  the  court 
erred  in  refnslng  to  sabmlt  certain  Interroga- 
tories to  the  inry ;  (9)  that  tiie  damages  are 
eicesBlve. 

[1]  The  first  qoestton  merits  scant  atten- 
tion, for  tile  following  leasona:  (a)  It  is  not 
raised  in  the  pleadings  and  was  not  suggested 
In  tbe  conrt  below ;  (b)  It  Is  not  briefed  In 
this  court  farther  Uian  a  mere  raterence  to 
the  statute;  and  (c)  the  a^ieUant  has  not 
brought  itself  within  the  terms  of  the  act 
Section  8,  p.  362,.  provides:  "In  respect  to 
toy  Ittjnry  hfli>penlng  to  any  of  Us  workmen 
daring  the  period  of  any  default  in  the  pay- 
ment of  any  preminm  nnder  section  4,  the 
defaulting  employer  shall  not,  if  snch  default 
be  after  demand  for  payment,  be  entitled  to 
the  benefits  of  this  act,  bnt  shall  be  liable  to 
salt  by  the  injured  workman  *  *  *  as  he 
would  have  been  prior  to  the  passage  of  this 
act"  It  was  the  duty  of  the  appellant  to 
plead  and  prove  a  compliance  with  the  act 

[2]  A  consideration  of  the  second  question, 
riz.,  that  there  Is  no  evidence  of  negligence, 
requires  a  refferenoe  to  tbe  facts  which  the 
evidence  tends  to  prove.  Appellant's  ware- 
house, consisting  of  basement,  main  floor,  and 
upper  floor,  Is  120  feet  square.  The  main 
floor  is  need  for  storing  fundtore.  'S!he  office 
Is  near  the  northwest  comer.  Not  far  from 
It  are  the  electric  light  switches.  The  ele- 
vator, 8  by  10  feet  In  dimensions,  Is  situated 
a  Uttle  to  the  west  of  the  center.  It  is  op- 
erated by  means  of  a  rope  upon  a  cable.  The  i 
gates  work  automatically ;  that  Is,  when  the  i 
elevator  is  down  the  gates  are  up,  and  when  j 
the  elevator  la  up  the  gates  are  down.  A  I 
passage  runs  north  and  south  through  the  | 
center  of  the  building,  connected  by  four 
Ediort  passages  with  a  parallel  passage  on 
the  east  leading  to  a  t<^let  In  the  southeast 
comer.  Respondent  testified  that  he  began 
working  for  appellant  on  September  17th; 
that  on  arriving  the  next  morning,  he  regis- 
tered at  the  office  at  7:20,  and  went  to  the 
toilet ;  that  be  had  been  there  twice  the  pre- 
rions  day ;  that  he  walked  east  from  the  of- 
fice to  the  east  passage  and  followed  that 
soath  to  the  toilet;  that  in  returning  at  7:2S 
he  got  confused,  followed  the  east  passage 
to  about  the  center  of  the  bulldinK,  and  turn- 
ed west  through  a  passage  which  led  directly 
to  bifl  place  of  work ;  that  the  floor  was  dark, 
the  lights  from  above  casting  a  glimmer 
ttiereon ;  that  the  passageways  were  not 
straight;  that  in  his  confusion  and  in  the 
darkness,  not  having  the  elevator  in  mind,  he 
tell  into  the  open  shaft  and  received  his  in- 
jury ;  that  fumltore  was  piled  on  both  sides 
of  the  passageways^  some  of  ll  to  a  oonsld- 
eratde  height;  and  that  on  the  afternoon  be- 
fore they  bad  piled  it  all  around  the  ele> 


vator.  A  dlagrabi  of  the  bnlldinc  shows  tbat 
about  ope-half  ot  the  wall  space  on  three 
sides  is  windows,  bnt  the  respondent  said 
tbat  the  Ughtlng  was  InaAsquate:  (a)  Be- 
cause the  windows  were  not  kept  clean ;  and 
(b)  because  of  the  bel^t  «f  the  fnndtuie, 
that  is,  that  thm  was  light  abova,  bnt  not 
snfllclent  Us^t  upon  the  floor.  Be  farther 
testified  Ibat  electric  lights  were  used  for 
lighting  this  floor  during  the  working  day, 
but  were  not  <»i  at  the  time  he  fell.  The 
working  day  began  at  7:80  a.  m.  The  sun 
rose  at  6:fi0  a.  m.  <m  September  18th,  bnt 
the  local  representative  of  the  weather  bu- 
reau testified  tbat  the  weather  was  "partly 
cloudy."  It  developed  during  the  trial  that 
the  elevator  was  on  the  top  floor,  and  that 
the  gates  were  tied  op  with  ropes  at  the 
time  of  the  accident  It  is  not  shown  who 
tied  the  gates.  The  testimony  further  shows 
that  the  elevator  was  being  repaired  daring 
the  afternoon  of  September  17th. 

One  Montgomery,  who  was  engaged  In  re- 
pairing the  elevator  on  the  17th,  testified  as 
follows:  "Q.  In  what  condition  did  you  find 
the  elevator?  A.  There  was  something  got 
caught  In  a  beam  and  bent  It,  and  we  took 
a  sledge  hammer  and  straightened  It.  *  *  * 
Q.  Did  you  have  to  work  the  elevator  np  and 
down?  A.  No,  sir.  Q.  Did  you  have  to  bring 
It  down  to  the  main  floor?  A.  It  was  at  the 
main  floor.  Q.  What  did  you  do  with  the 
gates?  A.  Took  a  casting  off  there.  Q.  Off 
the  gates?  A.  Yes.  Q.  Why  did  yon  take  the 
casting  off?  A.  It  was  broken.  It  has  noth- 
ing to  do  with  the  gates  being  down.  This 
casting  was  broken.  Your  gates  go  down  and 
the  gates  were  down.  Q.  In  order  to  repair 
the  elevator,  the  gates  had  to  be  out  of  the 
way?  A.  No,  sir;  the  gates  were  down,  and 
we  were  on  that  car  stralgbtenlng  the  car. 
Q.  You  brought  the  car  down  to  the  first 
floor?  A.  The  car  was  at  the  first  fioor. 
•  •  •  Q.  And  the  gates  were  right,  in 
place?  A.  Yes,  sir;  the  gates  were  down. 
Q.  How  could  the  gates  be  down  If  the  ele- 
vator was  down?  A.  The  automatic  part 
was  broken.  Q.  And  you  fixed  it?  A.  Not 
at  that  time,  bnt  I  got  it  fixed.  Q.  Wben  did 
you  fix  it?  A.  Well,  the  day  aftor  or  the 
following  afternoon,  as  near  as  I  can  remem- 
ber. Q.  The  casting?  A,  Yea,  sir.  •  •  • 
Q.  You  left  the  levator  on  this  floor  when 
you  left?  A.  Yes,  sir.  Q.  And  the  elevator 
was  on  that  floor  with  the  gates  down?  A. 
Yes,  sir.  *  *  *  Q.  You  say  that  the  auto- 
matic casting  was  broken?  A.  Yes,  sir.  Q. 
And  the  fact  of  that  being  broken,  then  the 
gates  could  not  work?  A.  The  gates  would 
go  down.  Q.  And  they  could  not  work?  A. 
They  could  not  be  raised.  Q.  Yon  would  have 
to  raise  them  by  hand?  A.  You  would  hare 
to  raise  them  by  band.  *  *  *  Q.  Aud  if  one 
went  there  and  wanted  to  see  them.  It  Is  very 
&L8J  to  slide  them  up  and  down  with  their 
bands?  A.  Yes,  sir.  •  •  •  Q.  Then  a  few 
days  later  when  yon  fixed  the  automatic  cast- 
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lug,  then  tho  elevator  would  work  antomatl- 
callyl   A.  Yes,  air;  after  the  elerator  was 

repaired." 

It  will  be  observed  that  the  repair  work 
was  being  done  on  the  afternoon  of  the  17th 
of  September;  that  a  casting  was  broken  so 
that  the  gates  would  not  work  automatlcaUy, 
but  had  to  be  worked  by  hand ;  and  that  they 
were  not  repaired  until  after  the  respondent 
was  Injured.  The  appellant's  testimony 
shows  that  about  23  men  were  working  In 
the  warehouse,  and  that  each  of  these  men 
used  the  elevator  as  the  necessities  of  the 
work  required.  The  primary  question  Is: 
What  was  the  proximate  cause  of  the  acci- 
dent; was  it  the  tying  up  of  the  gate,  or  was 
the  tying  ap  of  the  gate  a  mere  incident? 
We  think  the  proximate  cause  of  the  Injury 
was  the  broken  casting.  The  employ^  used, 
and  were  expected  to  use.  the  elevator  in  the 
prosecution  of  their  work.  If  they  found  It 
more  convenient  to  tie  the  gates  than  to  raise 
and  lower  them  by  hand  in  carrying  on  the 
work,  this  would  not  exempt  the  master  from 
liability,  eren  if  it  were  $hown,  which  it  was 
nut,  that  tb«  gates  wen  tied  by  a  fallow 
servant. 

[)]  It  is  the  duty  of  the  master  to  use  rea- 
sonable care  to  maintain  a  reasonably  safe 
place  for  the  workmen,  and  this  duty  Is  non- 
delegable. Dnmas  t,  Walvllle  Lumber  Oo^ 
64  Wash.  S81,  U6  Pac.  1091 ;  Oraaf  r.  Vul- 
can Iron  Works,  00  Wash.  S26, 100  Pac.  1016. 

[4]  This  rule  naeans  tiiat  the  master  must 
not  eipose  tiie  emplor^  to  dangers  which 
may  be  guarded  agaihst  by  reasonable  care 
and  diligence.  McLeod  t.  ChlcagOt  etc.,  B. 
Oo..  65  Wash.  62,  117  Paa  740. 

[1]  The  harden  Is  upon  the  one  charging 
negligence  to  make  It  appear  more  probable 
that  the  injury  came  in  whole  or  in  part 
from  tlie  master's  Diligence  than  from  any 
other  cause.  Graaf  t.  Vulcan  lion  Works, 
supra. 

[I]  It  is  alleged  in  the  complaint,  and  evl- 
doioe  was  offered  to  sustain  the  allegation, 
that  the  floor  was  Inadequately  lighted. 
Whatever  may  be  said  of  the  tying  up  of  the 
elevator  gates,  this  dreumstanc^  if  standing 
alone,  would  have  been  sufficient  to  carry 
the  case  to  the  Jury.  SchwarzachUd  r.  Drys- 
dale,  60  Kan.  119,  76  Pac  441. 

C7]  It  Is  argued  that  the  respondent  was 
guilty  of  contributory  negligence  in  entering 
the  building  a  few  minutes  before  the  work- 
ing hour,  in  taking  the  middle  passageway, 
and  in  falling  to  throw  on  the  lights  at  the 
switch  post  near  the  office.  He  testlQed  that 
he  did  not  know  the  location  of  the  switches, 
and  the  appellant's  foreman  testified  that  he 
neither  pointed  them  out  to  the  respondent 
nor  instructed  him  as  to  the  manner  of  using 
them.  It  cannot  be  said  as  a  matter  of  law 
that  any  of  these  acts  constituted  such  neg- 
ligence as  to  take  the  case  from  the  Jury. 
While  the  respondent  knew  the  location  of 
the  tferator,  he  had  a  right  to  assume  that 


there  were  no  unguarded  pitfalls  in  the 
building.  Moreover,  as  the  trial  court  aptly 
observed,  it  was  not  negligence  as  a  matter 
of  law  for  the  respondent  to  be  ready  to  go 
to  work  a  few  minutes  before  working  time, 
and  to  BO  hold  would  be  to  put  a  premiuni 
upon  Indolence.  Perrault  v.  Emporium  De- 
partment Store  Co.,  71  Wash.  628,  128  Pae 
1049 ;  Schwarzschlld  v.  Drysdale,  supra. 
The  appellant  has  cited  and  relies  upon 
Jones  V.  Moran  Bros.  Co.,  45  Wash.  391,  88 
Pac.  62^  in  support  of  his  contention  that 
the  respondent  was  guilty  of  contributory 
negligence.  In  that  case  the  injured  part; 
was  engaged  in  painting  on  a  steamship, 
working  between  decks.  At  the  close  of  the 
noon  hour  he  went  down  the  stairway  from 
the  upper  deck  to  the  one  next  below,  and 
started  to  pass  through  a  compartment  which 
he  said  was  pitch  dark,  on  his  way  toward 
his  place  of  work.  The  court  said :  "If  this 
compartment  was  'pltcdi  dark'  when  respond- 
ent entered  it,  he,  of  course,  knew  and  ap- 
preciated that  fact,  and  cannot  hold  the  mas- 
ter for  any  results  flowing  directly  and  sole- 
ly from  that  condltloa."  That  case  la  dis- 
tinguishable because  of  the  tact  that  the 
party  did  not  recetve  his  injury  in  the  com- 
partment where  be  was  working,  while  in 
this  case  the  injury  was  sustained  on  the 
floor  where  the  zei^ondeat's  work  called 
him. 

[8]  The  Questions  of  contribnttHT  negli- 
gence and  asBnnq;>tion  of  risk  approximate 
in  cases  of  this  character.  The  law  Is  that 
the  employs  assumes  no  risk  "not  reasonably 
a  necessary  inddoit  to  the  actiml  work  in 
hand."  Kolofl  v.  Chicago,  etc.,  By.  Co,  71 
Wash.  548,  ISO  Faa  808;  Dvmas  v.  Walvllle 
Lumber  Co..  supra.  It  will  not  do  to  argue 
that  the  appellant  was  not  netfigent  in  as- 
suming either  that  the  elevator  was  on  the 
main  floor,  or  that,  if  it  had  been  taken 
above  or  bdLaw,  the  gates  were  woiidi^  auto- 
matically and  baited  access  to  the  shaft; 
and  at  the  same  time  cmtend  that  the  re- 
spondent, who  had  worked  In  the  place  only 
one  day,  was  guilty  of  contributory  negUr 
gence  In  falling  Into  the  shaft,  or  that  he  as- 
sumed the  risk  in  gotog  to  the  toilet  and  re- 
turning to  the  place  where  he  was  required 
to  work.  The  tt^let  was  used,  and  was  in- 
tended to  be  used,  by  the  employes,  and  it 
cannot  be  said  as  a  matter  of  law  that  an  em- 
ploy4  assumed  the  risk  of  going  from  the 
toilet  through  a  passageway  provided  by  the 
master. 

What  we  have  said  disposes  of  the  conten- 
tion that  the  negligence,  If  any,  was,  or  may 
have  been,  the  negligence  of  a  f^ow  servant 
As  we  have  said,  It  is  not  shown  who  tied 
up  the  gates,  but  the  appellant  knew  that  tbe 
elevator  had  been  out  of  repair. 

The  forgoing  discussion  also  disposes  of 
the  appellants  contention  that  the  respond- 
ent was  a  mere  licensee  on  the  premises  st 
the  time  he  mat  his  injury. 
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[II  The  argument  that  appellant's  Injury 
was  due  to  ncgUgenoe  of  Hontgoawr^  who 
was  engaged  to  repair  the  elevator,  that  he 
was  an  Independent  contractor,  and  tliat  no 
UaMUtT  ensued  from  any  want  of  reasonable 
care  on  hla  part,  la  falladons  for  two  rea- 
sons: (a)  Hie  break  In  tbe  casting  of  the 
gates  was  not  due  to  any  act  of  bis;  and 
<b)  tbe  dutT  of  the  master  to  use  reasonable 
care  to  keep  tbe  place  reasonably  safe  was  a 
conthinlng  and  nondelegable  one.  In  adtll- 
Uon  to  tbe  autiioritles  (dted,  see  Corlngtou, 
etc.,  Bridge  Co.  t.  Stelnbro<^,  61  Oblo  St 
215,  56  N.  B.  618,  76  Am.  St  Rep.  8TS.  In 
Miller  V.  Horan  Bros.  Co.,  89  Wash.  631,  81 
Fac.  1088.  1  L.  B.  A.  (N.  S.)  283.  10ft  Am.  St 
Bep.  917,  dted  by  appellant,  tbe  plaintiff 
was  employed  by  the  defendant  as  a  carpen- 
ter In  building  a  battleship.  His  bajory  was 
due  to  tbe  failing  of  a  steel  plate  wblcta  was 
being  handled  by  employes  of  an  independent 
contractor  who  had  undertaken  to  place  the 
plates  on  the  side  of  the  ship.  In  Larson  v. 
American  Bridge  Co.,  40  Wash.  224,  82  Pac. 
294,  111  Am.  Bt  Bep.  904,  also  dted  by  ap- 
pellant, it  was  held  that  the  relation  of  mas- 
ter and  serrant  does  not  exist  between  tbe 
original  contractor  and  employes  of  an  In- 
dependent contractor,  and  hence  that  tbe  for- 
mer was  not  liable  for  tbe  negligence  of  tbe 
employes  of  tbe  latter.  Campbell  t.  Jones,  60 
Wash.  266,  110  Pac.  1083.  is  to  the  same  ef- 
fect 

[II]  Tbe  ai^Uant  also  assigns  error  in 
the  refusal  of  the  court  to  submit  certain 
Interrogatories  to  the  Jnry.  We  have  repeat- 
edly held  that  the  submission  of  interroga- 
tories to  a  Jury  rests  in  the  sound  discretion 
of  tbe  trial  court  Loy  v.  Mortbem  Paeiflc 
B.  Co.,  68  Wash.  83,  122  Pac  372. 

[11]  In  respect  to  the  assignment  that  the 
damages  awarded — ¥4,000 — are  excessive,  the 
testimony  shows  that  the  appellant  was  in- 
-Jared  on  the  18th  day  of  September;  that 
he  was  taken  to  and  remained  in  the  hospital 
DQtii  ThanksglTlng ;  that  the  neck  of  the 
femur  was  broken,  and,  atKording  to  the  tes- 
timony of  one  of  the  idiyalcians,  the  fracture 
was  what  Is  known  among  surgeons  as  a 
conuninnted  fracture,  meaning  a  shattered 
fmctore.  At  the  time  (ME  tdUe  trial  the  mus- 
cles of  hie  Injured  leg  were  atro^iled,  and 
the  injured  1^  was  an  Inch  and  a  quarter 
.  shorter  than  tbe  other.  One  snrgeoa  testi- 
fied that  it  may  cimtinue  to  shorten,  and  that 
there  Is  a  soft  union.  Other  surgeons  testl- 
fled  ^t  there  was  a  bony  or  fibrous  union. 
Tbe  tesdmony  shows  that  the  result  was 
BMd  from  tiM  standpoint  of  surgeons,  but  tbe 
soneons  differ  materially  as  to  the  oltlniatB 
vaefDlneas  and  strength  of  the  leg.  The  ap- 
pellant TOlontarlly  paid  the  hospital  expenses 
and  tbe  expenses  of  the  surgeons  who  attend- 
ed ibft  reqKmdent  while  be  was  In  the  faoq^ 
til.  Ite  teapondent  waa  27  years  of  age  at 
the  time  of  tbe  Injnry,  and  was  working  for 


flO  a  wbA.  He  testified,  however,  that  he 
had  theretofore  earned  in  harness  work,  a 
line  in  whidi  be  bad  had  considerable  expe- 
rloKse,  918  a  we^.  On  ttiis  taitimony  we  do 
not  feel  inclined  to  disturb  the  verdict 

We  And  no  error  in  tbe  record,  and  the 
Jndgmoit  Is  affirmed. 

CROW,  C.  X,  and  ELLIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


INTERNATIONAL  CONTRACT  CO.  T.  CITY 
OF  TACOMA.    (No.  11,474.) 

(Supreme  Court  of  Washington.  April  28, 
1914.) 

1.  MTTNiaPjU.  OfHIPOBaTIONS  (§  800*)— GOH- 
TaAOTS  FOB  iHPBOVElCSnTS  —  AOnXTIOHAI. 
WOBK— RCABORABLB  VALUE. 

Under  a  contract  for  the  construction  of 
a  dty's  gravitiy  water  system,  proving  for 
the  doing  of  itemised  work  at  unit  prices  fixed 
for  each  item,  that  the  city  might  change  tbe 
work  without  allowance  to  the  contractor,  ex- 
cept where  the  quantities  of  materials  were 
increased,  and  then  at  the  contract  price,  and 
that  any  work  or  material  not  contained  in  the 
specifications  sboold  be  done  or  fumlahed  at 
actual  cost,  plus  10  per  cent,  the  fact  that  ex- 
cavation estunated  at  approximately  450  cubic 
yards  amounted  in  fact  to  3,500  cubic  yards 
was  not  such  an  excess  as  to  take  it  oat  of  the 
contract  and  entitle  tbe  contractor  to  payment 
measured  by  tbe  reaaonable  value  of  the  work, 
where  a  reference  to  tbe  plans  and  a  eompn- 
tation  therefrom  would  have  shown  tbe  actual 
amount  of  excavation. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  il  802,  8B2i^;  xtec 
Dig.  {  860.*] 

2.  MUNIOIFAI.  COBPOBATIOnS  ({  860*)— Cow- 
TBACT  rOB  lUPaoVElOlinS— AlCTKATIOns  OB 

AnomoNAi.  WOBK. 

A  municipal  corporation,  making  improve- 
ment work  more  expensive  than  it  would  have 
been  under  the  terms  of  the  original  contract 
or  directing  the  performance  of  work  or  the 
furnishing  of  materials  not  within  such  con- 
tract, in  the  absence  of  contrary  stipulation,  is 
Uable  to  the  contractor  for  the  increased  cost, 
or  for  tbe  extra  work  where  tbe  claim  is  not 
ineonslstent  with  the  contract  when  reasonably 
construed  or  outside  of  tbe  provisions  as  to 
charges  for  extra  work. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent  I>ig.  H  8^  882%;  Dec. 

Dig.  I  sea*] 

8.  MUNIOIPAt  COEPOBATIOHB  (|  860*)— OOIT- 
TBACT  FOB  IKFBOVBICBNT— IRSI'BUOTXON— IM  - 
TBS  EST  ON  AOOOUHT. 

Under  a  contract  with  a  dty  for  the  con- 
struction of  a  gravity  water  system,  a  provi- 
sion that  any  work  or  material  not  contained 
in  the  plans  and  specifications  should  be  done 
or  furnished  at  actual  coat,  plus  10  per  cent, 
was  simply  auxiliary  to  the  contract  to  pro- 
vide a  compensation  for  things  unforeseen,  and, 
as  to  work  on  such  account  amounting  to  less 
than  one-fifth  of  the  whole,  the  contractor  was 
not  entitled  to  a  6  per  cent  overcba^e  for  its 
office  expenditures,  officers*  salaries,  insurance, 
etc.,  as  a  part  of  Ae  cost  of  force  account  work. 

[Ed.  Note.— For  other  eases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  862,  892%;  Dec 
Dig.  {  860.*] 
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4.  Municipal  Oobpobahohs  Q  870*)— Goh- 

TaACT  FOE  iMPBOVEMSmS— DlDUOnOH  FBOM 
PAYUEHTS— KSTOFPEL. 

Under  a  contract  vith  a  dty  for  the  con- 
Btraction  of  a  gravity  water  ayntem,  providing 
for  tbe  pajnnent  of  itemized  work  at  unit  prices 
for  each  item,  end  for  extra  work  at  cost,  plus 
10  per  cent,  and  that  payments  should  be  made 
monthly  for  work  and  materials  actually  done 
or  pat  in  place,  upon  eattmates  of  the  city's 
engineer,  approved  by  its  commissioner,  ^e 
estimates  on  which  payments  were  made  were 
not  conclusive  upon  the  dty,  so  as  to  estop  it 
from  counterclaiming  for  deductions  on  the  uie- 
ory  that  previous  excess  psymenta  were  based 
on  mistakes  in  the  estimates. 

[Ed.  Note.— For  other  cases,  see  Municipal 
GorporatioDs,  Gent  Dig.  fS  Wi,  908,  908,  909; 
Dec  Dig.  i  870.*] 

Department  2.  Appeal  from  Snperlor  Co  art, 
Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  tbe  International  Contract  Com- 
pany against  the  City  of  Tacoma,  with  coBn- 
terclalm  by  defendant.  Judgment  for  plain- 
tiff, and  it  appeals.  Affirmed. 

Walter  H.  Harvey,  of  Taooma,  for  appel- 
lant T.  Stiles  and  F.  M.  Camaban,  both 
of  Taooma,  for  respondent 

PABKER,  J.  Tbe  International  Contract 
Company  commenced  this  action  In  the  supe- 
rior court  for  Pierce  county  against  the  city 
of  Tacoma,  to  recover  the  sum  of  $33,885.52, 
claimed  by  It  as  a  balance  due  from  tbe  dty 
upon  the  construction  of  the  headworlm,  tun- 
nels,  and  river  crossing  near  there  of  the 
city's  Green  river  gravity  water  system.  The 
city  denied  the  facts  pleaded  by  the  contract 
company  upon  which  its  claim  was  rested, 
and  made  a  counterclaim,  for  which  affirma- 
tive Judgment  was  demanded,  claiming  cer- 
tain errors  and  mistakes  in  estimates  upon 
which  payments  to  the  contract  company 
were  made  durlpg  tbe  progress  of  the  work. 
A  trial  before  the  court  without  a  jury  re- 
sulted In  findings  and  judgment  In  favor  of 
the  contract  company  for  the  sum  of  $1,- 
041.18,  from  which  it  has  appealed. 

In  January,  1910,  the  dty  council  of  Ta- 
coma passed  an  ordinance  proposing  to  tbe 
voters  of  the  dty,  as  an  addition  to  its  exist- 
ing water  system,  a  gravity  water  supply  to 
be  taken  from  Green  river  at  a  point  in  King 
connty  some  30  miles  east  of  the  dty,  to  be 
conreyed  to  the  dty  by  gravity  at  an  esti- 
mated cost  of  $2,000,000.  This  proposal,  hav- 
ing been  submitted  to  the  voters  at  an  elec- 
tion held  for  that  purpose,  was  duly  ratified. 
Thereafter  plans  and  specifications  for  tbe 
construction  of  the  headworfes,  t(^etlier  with 
certain  other  work  near  there,  were  prepared, 
and  bids  Invited  for  that  portion,  as  a  section 
of  the  work,  to  be  constructed  under  one  con- 
tract Bids  were  Invited  and  submitted  upon 
the  unit  basis;  "approximate  quantities  of 
work  to  be  done"  being  stated  In  tbe  Instruc- 
tions to  bidders.  Appellant  submitted  Ita  Ud 
88  fallows: 

"The  undersigned  hereby  proposes  to  fur- 


nish all  the  material  and  construct  the  head- 
works,  tnniHilB  and  rinr  erowliic  for  a  gravi- 
ty mter  snpidy  on  Oreen  river  for  llie  dty  of 
Tacoma,  In  accordance  with  tbe  maps,  pro- 
files and  iilans  on  file  In  Oie  office  of  ttw  com- 
mlasloner  of  light  and  water  of  Tacoma,  and 
the  attached  specifications  and  contract,  for 
the  prices  named  In  the  following  adiednle: 

Head  work*. 

Excavating  earth,  per  cn.  yd.   $  50 

ISxcavating  rock,  per  cu.  ycf.   1  30 

Concrete  maeonry,  per  cu.  yd   10  60 

Cement  platter,  per  8q.yd.   30 

Steel  reinforcing  bars,  per  pound. . . .  039 

Structural  steel,  per  pouna.   062 

Railroad  rails,  per  pound   085 

Washout   and   regulating   gates,  in 

phu»,  each   490  00 

Steel  pipe,  per  Un.  ft   25  00 

Timber  b  place,  per  1,000  ft  B.  M.. .  28  00 

Tunnel  excavatMm,  per  cn.  yd.   8  00 

Tunnel 

ExcavatliMt  earth,  per  cu.  yd.  $   1  00 

Excavating  rock,  -per  cu.  yd   1  50 

Concrete  masonry,  per  cu.  yd   10  50 

Tunnel  excavation,  per  cn.  yd   4  00 

Timbering  In  place,  per  1,000  ft 

B.  Mr7....,/r!vr...V....7r;....  28  00 

River  Grossing. 

Excavating  earth,  per  cu.  yd.  |   2  00 

Excavating  rock,  per  cn.  yd   4  00 

Concrete  masonry,  per  cu.  yd.   10  60 

Kalemein  pipe,  per  lin.ft  ■■  200 

Steel  pipe,  per  Iin.  ft   24  00 

Blow-offs,  in  place,  each   100  00" 

This  was  accepted  by  tbe  dty  as  Uw  lowest 
bid,  and  thereupon  a  written  contract  was 
entered  into  accordingly. 

Green  river  flows  In  a  westerly  direction 
where  the  work  Involved  In  this  contract  Is 
located.  Tbe  headworks  consist  of  a  concrete 
dam  across  the  river,  and  Intake  on  the  north 
side  of  the  river,  a  tunnel  at  the  intake,  ap- 
proximately 100  feet  long,  throng  a  point 
of  rock,  forming  a  natural  wall  at  the  edge  of 
the  river,  and  a  settling  basin  at  the  wester-  - 
ly  end  of  the  tunnel.  This  tunnel  Is  known  as 
tunnel  No.  1.  Other  work  within  the  contract 
consists  of  tunnd  No.  2, 1,200  feet  long,  tunnel 
No.  3, 275  feet  long,  conduits  several  hundred 
feet  long  between  the  settling  baslu  and  tun- 
nel No.  2,  and  between  tunnels  No.  2  and  No. 
3,  all  on  the  north  side  of  the  river,  and  also 
a  conduit  across  tbe  river  from  the  westerly 
end  of  tunnel  No.  8  to  the  southerly  side  of 
the  river.  The  work  was  under  tbe  supers 
vision  of  tbe  dty's  commissioner  of  Ught  and 
water  and  bis  authorized  rqiresaktatlvea  up- 
on the  ground.  The  spedflcadons  ti»  tbe 
work  contained  the  following: 

*mie  dty  fiball  bave  tbe  rigbt  to  make  msu 
changes  in  lines,  grades  and  plans  that  nuur 
be  deemed  advisable  by  0ie  commlssIonCT 
after  the  work  la  started  and  tbe  contractor 
shall  make  such  changes  upon  tbe  order  of 
the  oonuniesloner.  No  allowance  AaU  be 
made  tbe  contractor  on  aceonnt  of  sndb 
changes,  except  where  tbe  quantities  of  mate- 
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rials  are  iacnued  and  In  sach  owes  the  con- 
tractor sliaU  be  paid  at  the  contract  prices 
for  the  additional  amount  of  material  fur- 
nished and  work  done.  The  contractor  shall 
be  paid  at  the  contract  prices  for  only  the 
aetnal  amount  of  matortal  famished  and 
work  donet  regudleas  of  the  awnolinate 
qnantUles  as  stated  herein." 

The  CMitract  proper  contained  the  foUow- 
Ini: 

"WUneeseth  that  llie  said  contractor,  In 
consideration  of  the  oorenanta.  agreements 
and  payments  hereinafter  meirtioned  to  be 
perfivmed  and  made  1^  said  dtr,  hereby 
covenant  and  agree  vndw  the  peoAlty  ex- 
pressed In  the  attached  bond  bearing  eren 
date  herewith,  to  fnroidi  all  tt>e  material  and 
conatmct  the  beadworks.  tonnels  and  rlTer 
crosdng  for  a  gravity  water  supply  system  on 
the  Qnea  rlw  for  tlie  dty  itf  Taoonui  In 
accordance  with  the  attadied  proposal  and 
apedflcattena  which  are  hereby  declared  and 
accepted  as  parts  of  this  agreement,  and  to 
aeo^  payment  for  the  actual  amount  of 
material  fomlsbed  and  labor  performed  at 
the  prices  named  in  said  proposal  as  fall  com- 
pensatton  under  this  contract 

"The  contract  inices  shall  include  the  fur- 
olshing  of  all  machinery,  aitpUances  and 
tools,  and  all  materials  and  labor  and  all 
oth»  expenses  necessary  to  construct  the 
headworics,  tonnels  and  river  crossing  com* 
Plete  according  to  the  maps,  promes.  plans 
and  apeclflcationfl  on  file  in  the  office  of  the 
commissioner  of  light  and  water  of  said  dty, 
and  the  expense  of  maintaining  the  work  In 
good  condition  until  It  Is  accepted  by  the  com- 
missioner. AU  items  of  labor,  material  and 
expense  necessary  to  finish  the  headworks, 
tunnels  and  river  crossing  complete  that  are 
not  enumerated  in  the  schedule  shall  be  In- 
cluded in  the  prices  bid  for  the  different 
daasea  of  work. 

"Extra  Work. 

"Whenever  during  the  pn^ress  of  the 
work  of  said  nmtraet  any  work  or  material 
not  contained  in  the  ^ans  and  q>edflcatlons 
therefor  ahall  be  ordered  by  resolution  of  the 
dty  oomicll,  the  same  shall  be  done  or  for* 
nlshed  by  the  contractor  at  actual  ooet  and 
ten  per  coit  added.  *  •  • 

"Paymentfl  shall  be  made  In  cadi  to  the 
contractor  monthly  for  woA  and  materials 
actually  done  or  pnt  in  place  In  eonatmction, 
npim  estimates  lasned  by  the  engineer  and  ap- 
proved by  the  ccHnmlsalimer  of  l^t  and 
mt«;  to  the  extuit  of  80  per  emt.  ot  wash 
work  and  materials;  the  remaining  10  per 
cent  diall  be  delivered  to  the  oontractor 
when  his  contract  has  been  fully  completed 
and  accepted  by  said  dty,  after  a  thirty  diun^ 
operating  tesf* 

Appellant's  bid,  computed  upon  the  eeti- 
mate  of  awozlmate  imaBtitles  made  by  the 
dty,  would  hETC  totaled  about  WJBOOt  but 


owing  to  changes  retiniring  additional  work, 
authorized  by  resolution  of  the  dty  council, 
and  agreed  to  be  done  by  appellant  at  certain 
fixed  prices,  additional  work  which  appdlant 
was  entitled  to  pay  for,  measured  by  cost  and 
10  per  cent  added,  commonly  called  "force  ao- 
count,"  and  enon  in  the  estimate  of  approxi- 
mate quantlUes,  resulted  In  the  d^  actually 
paying  to  appellant  for  work  d<me  the  sum  of 
t210,»68.48,  to  whldi  fl.01L.lS,  upon  payment 
of  this  Jndgmmit,  will  be  added. 
'  AiQidlAut's  cUdm  of  balance  due  Is  rested 
largely  upon  the  theory  that  certain  changes 
made  by  those  in  diarge  of  Uie  work  In  he- 
half  of  the  dty  from  that  spodfied  In  the 
original  plans  wore  so  radical  as  to  fall 
entirely  without  the  tenaa  ot  the  contract 
and  entitle  axveUant  to  cmnpensatlon  there*  / 
tox,  measured  by  the  reasonable  value  of  such 
work  rather  than  by  the  prices  named  in  the 
contract.  One  of  the  Uu^est  Items  so  claimed 
by  aiH^ellBnt  upon  this  theory  relates  to  ton- 
nd  No.  1.  As  originally  planned,  this  tunnd 
was  to  be  18x20  feet  in  dse.  For  reasons 
deemed  suffident  by  those  in  diarge  for  the 
dty,  this  tunnel  was  reduced  to  8x10  feet  in 
size.  Appellant  proceeded  to  construct  the 
tunnel  as  directed:  no  specific  understanding 
as  to  the  compensation  appellant  was  to  re- 
ceive therefor  being  bad  aside  from  the  con- 
tract We  assume,  for  a^ment's  sake,  that 
those  in  charge  for  the  dty  had  authority  to 
direct  thla  change,  though  It  does  not  seem 
to  have  been  made  by  authority  of  a  resolu- 
tion of  the  council.  This  particular  work  was 
excavation  at  f3  per  cubic  yard,  and  concrete 
masonry  at  f  10.60  per  cubic  yard,  providing 
compensation  therefor  is  to  be  measured  by 
prices  named  In  the  contract  Manifestly  it 
must  be  so  measured,  unless  the  change  was 
BO  radical  that  the  work  may  be  said  to  be 
Mitirely  dlfferrait  from  that  contemplated  by 
the  contract  Counsel  for  aK>ellant  argue 
that  the  diminished  edze  of  the  tunnel  ren- 
dered it  much  more  difficult  and  expensive 
per  cubic  yard  to  remove  the  material  there- 
from than  from  a  tunnel  of  the  size  original- 
ly planned.  Touching  this  contention,  the 
trial  court  found  as  follows : 

"With  reference  to  plaintUTs  claim  for 
$8,551Ji5  on  account  of  dianges  in  the  plans 
of  tunnd  No.  1,  Intake  and  settling  basin, 
and  more  nqiendve  work  neceadtated  ttiere* 
by,  there  vras  no  sufflddit  evidence  upon 
which  to  determine  the  amount  of  increase 
In  the  cost  of  the  work  or  upon  whidi  to 
base  a  charge  against  the  defendant" 

There  is  eridcnce  tending  to  show  that  the 
driving  of  a  tunnel  8  fMt  by  10  feet  is  pro- 
porthmately  sMnewhat  more  expensive  than 
titt  driving  of  one  18x20^  but  a  review  of  the 
evidence  to  which  our  attmtlm  has  been 
called  convinces  us  that  in  this  particular  in- 
stance the  evidence  was  not  sudi  as  to  enable 
the  court  to  say  that  the  diange  was  so  radi- 
cal as  to  take  the  constmctlon  of  this  parUeur 
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lar  tnnnd  out  of  the  terms  of  the  contact, 
BO  tar  as  compensatloii  therefor  Is  concenied. 
We  think  the  evidence  as  a  whole  calls  for 
the  finding  made  by  the  court  npon  this  sub- 
ject, and  that  the  court  was  not  in  error  in 
ruling  that  compensation  for  tfaia  work  is  not 
to  be  measured  by  reiiaonable  value,  but  by 
the  quantity  prices  named  in  the  contract 
Clearly  It  was  not  referable  to  force  account, 
since  It  does  not  appear  to  have  been  ordered 
by  the  dty  council  as  extra  work. 

[1]  Another  of  the  large  Items  claimed  by 
appellant  of  a  similar  nature  is  for  excava- 
tion in  the  construction  of  the  dam  Intake 
and  settling  basin.  This  <daim,  sought  to  be 
measured  by  reasonable  value  of  the  work, 
is  rested  upon  the  theory  of  excessive  quan- 
tity of  excavation  required  over  that  stated 
in  the  estimate  of  approximate  quantity.  In 
the  original  estimate,  this  quantity  was  stat- 
ed to  be  approximately  450  cubic  yards,  when 
In  foct  It  proved  to  be  some  S,SO0  cubic  yards. 
So  tAT  as  appellant's  claim  is  rested  upon 
this  increased  quantity,  the  evidence  plainly 
indicates  that  a  reference  to  the  plans  ac- 
companying the  specification  and  a  computa- 
tion which  could  readily  have  been  made 
therefrom  would  show  that  the  quantity  of 
excavation  required  was  about  3,500  cubic 
yards.  We  think  this  of  itself  Is  enough  to 
warrant  the  conclusion  that  appellant  Is  not 
entitled  to  other  than  the  contract  price  per 
cubic  yard,  so  fer  as  such  claim  Is  rested 
upon  the  excess  of  quantity  over  that  stated 
in  the  city's  estimate  of  approximate  quantl- 
tle&  It  is  further  argued  by  counsel  that 
changes  made  in  the  settling  basin  and  the 
excavation  for  the  foundation  of  the  dam 
were  such  as  to  render  such  excavation  pro- 
portionately much  more  expensive  than  that 
shown  by  the  original  plans.  The  evidence 
up<m  this  subject  Indicates  that  the  changes 
In  the  quantity  of  excavation  in  fact  were 
such  as  to  render  it  proportionately  less  ex* 
pensive,  but  there  was  other  evidence  lndicat> 
Ing  that  it  may  have  been  somewhat  more 
dtOlcnlt,  by  rea8<m  ct  this  change,  to  take 
care  of  the  water  in  the  river  during  the 
constructloQ  of  the  dam.  Taking  the  evidence 
as  a  whole,  we  agree  with  the  trial  court  that 
the  expense  of  this  excavation  per  cubic  yard, 
iueladlng  the  oonstmctlon  of  the  dam  and 
settling  basin,  did  not  Increase  the  cost  of 
0ie  wwrk  per  cuMc  yard  to  a^jpellant  We 
are  of  the  opinion  that  the  court  was  war- 
ranted in  measuring  an>eUant*ft  conipeiuuttitm 
for  this  work  by  the  prices  fixed  In  the  con- 
tract  The  questions  Involved  in  all  of  these 
claims  are  almoBt  wlu^  qnestionB  of  fact 

[2]  So  far  ae  they  are  govemed  by  princi- 
ples of  law,  we  think  tlie  following  observa- 
tions In  2  Dillon,  Municipal  Corporations 
(&th  Ed.)  t  SIS.  are  applicable: 

"It  a  municipal  corpomtion  by  its  own  act 
causes  the  work  to  be  done  by  a  contractor 
under  a  contract  for  an  improvement  to  be 


more  expenslTe  than  It  otlmwlM  wooM  hrnvB 
been  according  to  tba  terms  of  the  orlgtnaX 
contract,  or  If  the  municipality  ocdon  and 
directs  the  contractor  to  perform  worik  or 
fomidt  material  m  labor  which  is  not  with- 
in the  contunplatlon  of  the  original  contract, 
it  Is  liable  to  lilm.  In  the  absoice  of  etipnla- 
tloua  to  the  contrary,  fbr  the  increased  coat 
or  for  the  extra  wo^  But  to  justi^  a  re- 
covery for  extra  work,  the  claim  must  not 
he  inconslstcait  with  the  provisions  of  the 
contract  wbra  fairly  and  reasonably  con- 
strued, npon  such  a  construction,  it  ap- 
pears that  the  work  was  Intended  to  be  com- 
pensated by  the  compensation  provided  there- 
by, there  can  be  no  recovery,  or,  if  It  is  with- 
in a  provision  of  the  contzaot  specifying  the 
rate  to  be  charged  fbr  extra  woik  of  that 
nature,  thai  the  recovery,  if  any,  le  under 
the  contract,  and  the  amount  Is  limited  to 
the  rates  specified  by  the  ccmtract" 

Our  dedsion  in  the  late  case  of  McHngb  v. 
Tacoma.  130  Faa  1011,  also  lends  support  to 
the  conclusions  we  here  reach. 

It]  Another  of  the  large  it^na  of  appel- 
lant's claim  Is  that  of  a  6  i>er  cent  over- 
charge upon  force  account ;  that  is,  a  claim 
of  6  per  cent  upon  the  total  of  the  force 
account  in  addition  to  the  10  per  cent.,  for 
appellant^s  office  expenses,  its  officers'  sala- 
ries. Insurance,  etc.  which  It  Indsts  is  a 
part  of  the  cost  to  it  of  the  force  account 
work.   This  work  was  less  than  one-fifth  of 
the  whole.  We  have  noticed  that,  for  work 
of  tills  character,  the  contract  provides  that 
"the  same  shall  be  done  or  furnished  by  Oie 
contractor  at  actual  cost  and  ten  per  cent 
added."  If  the  contract  had  provided  f6r  ap- 
pellant's entire  compensation,  to  be  measured 
by  force  account,  and  such  work  had  been 
thereby  other  than  inddeatt  to  the  contract 
as  a  whole,  then  mii^t  be  some  ground  for 
appellant's  contention.  Up<m  the  theory  that 
the  contract  was  ambiguous  in  this  respect, 
some  expert  testimony  was  received  ujion  the 
subject   This  testimony  is  not  wholly  free 
from  conflict,  hot  that  which  evldratiy  seem- 
ed to  the  trial  court  moat  weighty,  as  it  does 
to  us,  waa  to  tflie  eKect  ttiat^  whwe  force  ae- 
count  la  iiuM^  anzlUary  to  the  contzaet  for 
the  purpose  of  providing  a  measure  of  com- 
pensation for  unforeseen  things,  the  actual 
cost  of  such  work  does  not  Include  overhead 
npouB  of  the  nature  it&n  claimed.  We 
agree  with  the  trial  court  that  in  view  of  the 
incld»tal  nature  of  tiiia  ftoce  account  wo^l, 
and  the  amount  of  it  as  ciHnpared  wtUi  Q» 
vrbole,  it  should  not  be  held  to  indnde  the 
items  claimed  by  aroellant  raw  auttaoiities 
do  not  furnish  much  light  upon  tbi»  anbjeet 
The  followli^,  however,  seem  to  laid  sap- 
port  to  the  view  we  have  here  expressed  : 
Savannah,  A.  &  N.  By.  Co.  v.  OUver,  174  Fed- 
140,  08  C.  C.  A.  174;  Lexington,  etc,  B,  Co. 
T.  ntdkbui^  R.  Co.,  9  Gray  (Mass.)  286; 
Isaacs  T.  Beeve  (N.  J.  Ch.)  44  Aa  1. 
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[4]  It  is  ooateuded  by  comuel  for  appel- 
lant tbat  the  trial  court  ened  In  allowing 
tbe  dty  ilediictl<Hie  tram  prevlOTU  payments 
made  to  appellant  This  contention  Is  rested 
pfindpally  apon  the  theory  that  the  pay- 
ments from  which  such  deductions  were  al- 
lowed tHe  tfty  were  made  upon  miathly  esti- 
mates of  tbe  clty%  eoglBeer,  spmrored  by  the 
commisBlontf,  and  wwe  therefore  ooDdnslTe 
upon  the  dty.  These  deductions  were  claim- 
ed Is  the  city's  ooanterclalm  and  partially 
allowed  by  the  court  upon  the  theory  tbat 
flie  ptOTlons  excess  payments  were  based  np^ 
on  mistakes  made  In  the  estimates  upon 
vhleh  fhe'prerloas  ^lyments  were  made.  If 
finch  estimates  are  ta^  to  be  final  and  con- 
dnrire  npon  the  elty.  It  Is  only  becanse  of  an 
Infoence  to  be  drawn  from  the  terms  of  the 
contract  tondilng  payments;  there  being 
nothing:  therein  spedflcally  so  providing.  We 
are  qnite  nnable  to  understand  upon  what 
theory  of  right  the  city  shall  be  prevented 
from  having  such  mistakes  corrected.  In  an 
action  of  this  nature.  The  authorities  are 
not  wholly  in  harmony  upon  the  subject,  but 
we  apprehend  that  such  lack  of  harmony  Is 
more  apparent  then  real.  We  are  not  able 
to  see  any  element  of  estoppel  in  this  case 
as  against  the  city.  Plainly  appellant  was 
not  misled  to  Us  prejudice,  so  far  as  Ihia 
record  shows.  No  evidence  Is  called  to  our 
attention  indicating  that  appellant  was,  by 
such  estimates,  led  to  settle  with  any  subcon- 
tractor or  for  its  supplies  upon  the  basis  of 
Eiich  estimates.  The  evidence  Indicates  noth- 
ing more  than  the  fact  tbat  appellant  recd^r- 
ed  more  compensation  than  it  was  entitled 
to  receive  because  of  the  erroneous  estimates. 
We  think  the  trial  court  was  clearly  right 
in  its  rulings  upon  this  subject  Walt,  En- 
gineering and  Architectural  Journal,  §  482; 
Dyer  T.  Middle  Kittitas  Irrigation  District. 
40  Wash.  238,  82  Pac.  30^- 

Other  Items  claimed  by  aiq>ellant  and  dls- 
illowed  by  the  trial  court  are  involved  in 
this  appeal.  The  correctness  of  the  court's 
CQoclvslons  thereon,  however,  Involve,  in  tbe 
Uut  analysis,  only  Questions  of  fact  Indeed, 
there  Is  little  else  In  any  <tf  the  queatlona 
presented  In  this  case.  A  somewhat  pains- 
taking review  of  all  the  erldenoe  to  which 
our  attention  has  been  called  oonvlncee  us 
that  the  trial  conrt^s  dlapoolUon  at  ttia  case 
came  as  near  rmdertaig  ^act  justice  as  was 
possible  under  the  dTcnmstaiicea.  ^nie  aius* 
tbns  are  much  involved,  the  record  very 
Tolnmlnous,  and  we  are  liqtzcaeed  with  tbe 
fact  that  the  learned  trial  judge  gave  to  tlie 
case  ywf  patautaklng  coulderatloa.  We  do 
not  feel  caned  upon  to  dlscuaa  the  case  In 
snater  detail. 

The  Jndgm^t  la  affirmed. 

CBOW,  G  J.,  and  MOUNT,  MOBBIS,  and 
I'CLLEBTON,  33^  coneor. 


HATTSON  V.  EUKEKA  CEDAB  LUMBBB  it 
SmNGIiB  CO.    (No.  IMiSO.) 

(Snprtme  Gourt  of  Washington.  April  27. 

1914.) 

L  APPEAI,  AKD  EbBOB  (S  528*)— BSOOBO— MO- 

HON  FOB  Continuance— Affidavits. 

Unless  affidavits  supporting  a  motion  for 
a  continuance  are  clearly  identined  by  the  mo- 
tion, and  the.  appellate  court  can  fairly  infer 
from  the  order  denying  the  continuance  tbat  uo 
other  affidavits  were  considered  by  the  trial 
court,  tbe  appellate  court  will  not  condder  the 
affidavits  unless  they  are  made  a  part  o£  the 
statement  of  facta. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.       2372-2374;   Dec.  Dig.  $ 

2.  CONTINTJANOK  {{  7*)— DlSOBSXIOH  OW  TBUX 
OOUBT. 

A  motion  tor  a  continuance  is  addresied  to 
the  sound  discretion  of  the  trial  court 
-  [Ed.  Note.— For  other  cases,  see  Continvaace^ 
Cent  Dig.  Si  17, 18;  Dec  Dig.  |  7.»] 

3.  ZU LEASE  (S  57*)— FBAtin— EVIDENCK. 

Evidence  held  to  sustain  a  finding  that  a 
release  of  a  claim  for  damages  for  personal  In- 
juries was  signed  by  an  employ^  throu^  fraud- 
ulent reprasentationi. 

[Ed.  Note.— For  other  cases,  see  Bdeaae,  Omt 
Dig.  H  106-108;  Dec.  Dig.  }  67.*] 

4.  RitT.UiHW  (II  67,  08*)— Vauoitt. 

A  contract  of  settlement  for  personal  injo- 
ries  can  only  be  Impeached  for  fraud  by  clear 
and  convincing  evidence ;  but  where  the  evi- 
dence on  the  queatlon  of  fraud  is  conflicting,  it 
is  for  the  jury  to  determine  whether  the  evi- 
dence is  clear  and  convincing. 

[Ed.  Note.— For  other  cases,  see  Belease,  Cent 
Dig.  iS  106-114 ;  Dec.  Dig.  ${  57.  58.*] 

6.  Rbixask  (S  57*)— Ade()uact  or  Avoum. 

Evidmce,  in  an  employfi's  action  tor  pw- 
sQual  injuries,  held  to  show  that  the  $200  ac- 
cqM«d  by  plaintiff  npon  dgnlng  a  release  in  full 
of  his  claim  was  wholly  inadeanate  te  oompen- 
sate  him  for  hie  injuries. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  H  106-108:  Dec.  Dig.  |  57.*] 

6.  Reiaasb  (I  57*)— Fbauo— Evidence. 

The  fact  that  the  amount  received  by  an 
injured  employ^  in  conajderation  of  tbe  execu- 
tion of  a  release  is  wholly  inadequate  to  com> 
pensate  him  for  his  injuries  is  some  evidence 
that  the  onploy^  did  not  understand  the  extent 
of  his  injuries  or  the  nature  of  the  instmmmtt 
when  he  executed  the  release. 

[Ed.  Note.— For  other  cases,  see  Bdeass,  Cent. 
Dig.  If  106-108;  Dec.  Dig.  |  67.*] 

7.  Hastbb  and  Sbbtant  (|  276*)— IirarnBiBS— 
SnrnoizHCT    of    BnoKiro — Pboxzhatk 

Cause. 

Evidence,  In  an  employe's  action  for  person- 
al injuries  by  lumber  falling  upon  him,  held 
to  sustain  a  finding  tbat  the  lumber  fell  because 
insecurely  piled  and  braced,  and  because  of. the 
vibration  of  the  shed  due  to  the  machinery. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  Ji  950-952,  954,  969,  970, 
976;   Dec.  Dig.  |  27H.*] 

a  Masteb  and  Servant  (||  101,  102,  124*)- 

Safe  Place  or  Wobk. 

An  employer  moat  exercise  reasonable  care 
to  fnmlBh  a  reasonably  safe  place  of  work  and 
maintain  a  reasonable  inspection  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  185,  171,  174,  178-184, 
192,  2^-W2;  Dee.  Big.  jg  lOi;  102,'  m^J  ' 
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9.  Masteb  and  SEBVAifTjS  103*)— Masteb's 
DuTT— Safe  Place  or  WoBK— Dkuoation. 

An  employer's  duty  to  Airniih  m  ufe  place 
of  work  Im  nondelegable. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S  176;  Dec.  Dlf.  1 103.*J 

10.  Master  aitd  Skbvaht  Q  219*)— Bzskb  As- 

SUUED. 

An  employ^  irlio  Is  pat  to  work  in  a  par- 
ticalar  place  ay  the  master  does  not  aasama  the 
risk  of  any  dangers  not  so  open  and  api)arent  as 
to  be  discoverable  by  ordinary  obsefvation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
fiervant,  Gent  Dif.  |i  610-^;  Dec.  Dig.  S 
219.*] 

11.  MASim  AND  SKBVAHT  (I  286*)— INJURIES— 

JURT  Quxstion—Satb  Pjuacb  or  Work. 
In  an  action  for  injuries  to  an  employ^ 
by  lumber  falling  upon  nim,  claimed  to  have 
been  caused  by  the  lumber  having  been  inse- 
cnrely  piled  and  by  the  vibration  of  the  shed, 
evidence  held  to  make  it  a  jury  question  wheth< 
er  plaintiff  was  furnished  with  a  reasonably 
safe  place  to  work, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  }|  10^1006.  100&  1010- 
1016,  1017-1033,  108B-10S^  lOSt  MW-1060; 
Dec.  Dig.  I  286*1 

12.  BtASm  AKD  ^BVANT  ({  289*)— IllJURIBS 
— JUBT  QUXSnOIT  —  GONTBEBOTORT  NkQU- 
QBNCX. 

In  an  employes  action  for  Injuries  by  piled 
lumber  falling  upon  him,  evidence  held  to  make 
it  a  Jury  question  whether  plaintiff  exercised 
due  care  fn  working  without  inspecting  the  lum- 
ber to  determine  the  safety  of  the  place. 

[Ed.  Note.— For  other  casesL  see  Master  and 
Servant,  Cent  Dig.  H  108O090,  1092-1182; 
Dec  Dig.  1 289.*] 

18.  Trial  ({  260*)— BsgrasTED  iRSiRUfmoHS 
—Instructions  Albbadt  Given. 

There  was  no  error  in  refusing  requested 
inatmctions  which,  so  far  as  not  poMtively  er- 
roneous, were  covered  by  instructions  given 
without  objection. 

iEd.  Note.— For  other  cases,  see  Trial,  Cent 
[.  li  661-669;  Dec.  Dig.  f  a6a*] 

Department  1.  Appeal  frcan  Superior 
Court,  Ghrii^ls  Goimtr ;  Mason  Irwin,  Judge. 

Action  by  Mat  Bfattson  against  ttw  Eureka 
Cedar  Lnmtwr  ft  Shingle  Company.  From  a 
Judgment  for  plalstllf,  defendant  appeals. 
Affirmed. 

Morgan  &  Brewer,  of  Hcqolam,  for  appel- 
lant A.  M.  Abel,  of  Aberdeen,  and  W.  H. 
Abel,  of  Montesano,  for  respondent 

ELLIS,  J.  The  plaiutUf  brought  this  ac- 
tion to  recover  for  personal  injuries  received 
by  him  while  at  work  as  a  common  laborer 
In  the  defendant's  sawmill.  The  plaintiff 
is  a  Finn  and  cannot  speak,  read,  write,  or 
understand  the  English  language.  He  had 
been  working  for  the  defendant  for  about 
two  weeks,  during  which  time  he  was  en- 
gaged In  loading  cars.  On  the  morning  of 
July  31,  1911,  the  defendant's  foreman  took 
him  to  the  shipping  shed,  where  lumber  is 
piled  to  await  shipping,  and  directed  him  to 
work  there  piling  lumber,  indicating  the 
place  where  he  was  to  work.  There  were 
already  many  piles  of  lumber  in  this  shipping 
shed;  the  piles  being  constructed  in  the  fol- 
lowing manner:  The  lumber,  which  consisted 


of  flooring  of  various  lengths,  was  assorted, 
tied  In  bundles  of  six  boards  each,  and  leaned 
against  the  wall  of  the  sbed;  the  ui^er  end 
resting  against  the  walL  Against  these  oth- 
er bundles  of  the  same  length  were  leaned, 
and  so  on,  fwining  plies  according  to  the 
lengths  of  the  lumber  In  the  bundles.  Tbs 
plaintiff,  at  the  time  of  the  accident,  was  en- 
gaged in  taking  bundles  from  trucks  as  they 
were  brought  into  the  shed,  assorting  them 
as  to  length,  and  lining  them  against  the 
appropriate  piles.  He  was  engaged  in  tak- 
ing bundles  of  lumber  from  a  truck  when  t 
part  of  one  of  the  piles  fell  on  him,  iailict> 
ing  the  Injuries  complained  of.  The  evidence 
showed  that  the  shipping  shed  was  built  up- 
on a  wharf  constructed  upon  piling  driven  hi- 
to  the  mud.  Upon  the  same  whar^  and  at  a 
distance  variously  estimated  at  from  40  to 
160  feet  from  the  shed,  was  the  planiug  mill. 
The  evidence  is  conclusive  that  when  the 
planing  mill  was  in  operation  the  vibration 
of  the  machinery  shook  the  wharf  and  caused 
the  shipping  shed  to  vibrate  with  consider- 
able violence.  There  was  evidence  that,  in 
the  absence  of  braces  to  secure  the  piles  of 
lumber  standing  on  end  in  tbe  shed,  Qie  vi- 
bration would  cause  them  to  slide  and  fall. 
There  was  evidence  that  such  braces  were 
supplied  between  the  piles,  extending  from 
the  wall  a  distance  of  alwut  six  feet  The 
evidence  further  shows  that  the  pile  which 
fell  upon  the  plaintiff  extended  some  ten 
feet  from  the  wall.  The  negligence  charged 
was  that  the  defendant  failed  to  furnish  to 
the  plaintiff  a  safe  place  to  work,  in  that  it 
negligently  caused  to  be  piled  and  maintained 
an  unsafe,  unsecured,  and  unstable  pile  of 
lumber  not  braced.  No  one  save  the  plaintiff 
was  present  at  the  time  of  the  injury.  The 
plaintiff  testlBed  that  be  had  not  touched 
the  particular  pile  of  lumber  which  fell  up- 
on him.  He  was  injured  late  In  the  after 
noon  of  the  same  day  in  which  he  was  first 
set  to  work  in  the  shed.  After  bis  injury,  he 
was  takm  to  the  Hoqulam  gmeral  hospital 
with  which  the  defendant  had  a  contract  for 
the  care  of  Its  tnjnred  employte.  Dr.  He- 
Donald,  a  member  of  tlte  tioepltal  staff,  wlu 
treated  all  pers<nis  Injured  at  the  defeadauf  8 
mill,  treated  the  plaintiff  for  his  Injuries. 
After  the  pWnOff  had  l>een  at  the  boQdtsl 
for  a  few  days,  the  def«idant*s  manager  call- 
ed upon  him  with  a  view  to  securing  a  set- 
tlem«it  for  his  injuries,  but  apparently  the 
plaintifl  could  not  understand  wliat  was  said 
to  him,  and  no  agreement  was  reached.  On 
the  10th  of  August,  about  ten  days  after  the 
ploiutia  was  taken  to  the  bo^ltal,  the  man- 
ager, another  man,  and  an  Interpreter  came 
to  the  h(wpital,  and,  after  some  conversation 
had  been  carried  on  through  the  Interpreter, 
the  plaintiff  accepted  $250  and  signed  a  re- 
lease in  full  for  his  injuries.  The  plaintiff 
admitted  the  signing  of  the  release,  and  that 
he  received  the  mcmey,  but  alleged  that  he 
was  induced  to  do  so  through  frandulent  rep- 
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remitfttlaui  tit  the  detendan^s  manaser  and 
did  not,  In  tact,  know  that  It  was  a  reteasb 
Hie  cause  was  set  for  trial  on  the  10th  day 
of  Jnae,  1S18.  On  June  4th,  ttie  defendant 
moved  for  a  contlnoance  on  the  groond  that 
tbe  defsndanf  B  foreman  at  the  time  of  the 
Mddent  was  no  loi^^a-  In  the  defendant's 
msHojt  and  that  It  wa>  neceesaiy  to  aeoixe 
hb  teedmony  before  proceeding  to  triaL  The 
aotUm  for  a  continoance  was  denied.  At 
Uw  dose  of  the  plaintiff's  erldence,  motions 
tot  a  nonsuit  and  for  a  directed  rerdlct  wers 
interposed.  These  were  overroled.  At  the 
dose  of  all  the  testimony,  the  motion  for  a 
dltectsd  Tezdlct  was  lonwed  and  was  again 
oremiled.  The  Jniy  retamed  a  verdict  for 
ibB  defendant  in  the  snm  4^  9&JB0fiJB0.  TIm 
defendant  moved  for  a  new  trial.  This  was 
denied.  Judgment  was  entered  upon  the 
TCTdlct  The  defendant  aiq;iealed. 

[1, 1)  Prdiminarr  to  the  dlscosslon  of  the 
case  in  general,  13ie  appdAant  nrces  tiiat  the 
court  committed  error  in  refusing  the  con* 
0uiianc&  The  motion  for  a  ctmtlnnance  was 
sopiiorted  br  certain  aiBdavita,  wUcb,  it  is 
dalmed,  were  attadted  thereto.  The  motion, 
faowereif.  does  not  identify  thsse  affldavlta 
dOier  by  refraoioe  to  the  names  of  the  af- 
flints  or  by  reference  to  their  oontoits.  Tbm 
order  denying  a  oontinnance  makes  no  rcfer- 
enoB  whatever  to  ttM  affidavits.  ThB  affldh- 
Ttti  are  not  included  in  nor  made  a  part  of 
the  statement  of  facts,  nor  is  there  any  oer- 
tifleate  of  the  trial  court  Uiat  hla  wder  was 
baaed  nptm  ttiese  affidavits,  or  that  no  other 
affldavlts  were  oonMdered  him  in  passing 
upon  the  motion.  These  affidavits  are  only 
brought  up  inclnslon  In  Oie  transct^ 
Ttu  reqrandent  has  Interposed  a  motion  to 
strike  them.'  These  affidavits  do  not  fall 
within  the  role  annonnced  In  State  v.  Vance, 
2B  Wash.  486,  70  Pac.  84.  nprnt  whldi  appel- 
Itnt  Biainly  veiSn,  mnch  teas  within  that  role 
as  drcomscribed  by  Bubeequent  decisloiis. 

Wb  have  repeatedly  refused  to  eslend  that 
rule  or  to  BwXf  it  to  any  sitnatlon  not  a 
podtlve  paraUd,  and  have  definitely  declared 
tiHt,  onless  affidavits  are  clearly  Identlfled 
by  the  motion,  and  unleas  we  can  faliiy  infer 
from  the  ordtt  of  the  court  that  no  other  af- 
fldavlts  were  conaldered  by  the  trial  court, 
we  will  dedlne  to  consider  such  affidavits 
onless  embodied  in  and  made  a  part  of  the 
Btatement  of  facti^  duly  ootifled.  Haines  ft 
Spencer  v.  KeUey,  57  Wash.  21ft,  106  Pac 
776;  Swanaon  v.  Fadfle  Ship^ng  Co.,  60 
Wssh.  87,  110  Pac:  785;  Spoar  t.  E^pokuie 
Tom-Terein,  64  Wash.  SOS.  116  Pae  027; 
Sakai  T.  Keeley,  66  Wash.  172. 119  Faa  190; 
Hayworth  r.  McDonald.  07  Wash.  486,  121 
Paa  964.  As  pointed  out  in  International 
Deroltqnnent  Co.  v.  Sanger,  75  Wash.  546, 185 
28,  we  have  repeatedly  held  that;  where 
there  Is  ni^iing  in  the  record  to  show  ttiat 
erldenoB  other  than  an  affidavit  attached  to 
a  motion  was  not  conaAdered  1^  the  court  in 
mllng  upon  the  motion,  the  action  ot  the  trial 
eonrt  will  tat  be  reviewed.  In  that  case  we 


said:  *Tor  the  guidanee  of  ttte  bar,  we  now 
annonnee  the  rule  to  be  that  this' court  will 
not  in  any  case  say  that  the  judgment  of 
the  trial  eonrt  is  wnmg  upon  questicms  of 
fact  unless  It  has  before  It  all  Uie  evidence 
upon  whldi  that  eonrt  passed  Judgmeni,  and 
thla'foct  must  affirmatively  appear  upon  the 
record."  See,  also,  the  more  recent  cases  ot 
Powers  V.  Washington  Portland  Cement  Co., 
188  Paa  616,  and  Agena  v.  Powell,  139  Pac 
873.  Ju»t  dedded.  Oliese  decisions  indicate 
a  steady  resdsslon  from  the  broad  rule  an- . 
nounced  In  the  Vance  Case  and  state  what  we 
are  now  penoaded  is  the  only  safe  and  rea> 
e<mable  rule.  These  affidavits  cannot  be  con- 
sidered. The  motion  for  a  conttnuance  bdng 
addressed  to  Qie  sound  discretion  of  the 
trial  court,  and  there  being  nothing  proper- 
ly In  the  record  upon  whidk  to  base  an  In- 
tdligant  review  ot  its  action,  we  cannot  say 
that  the  court  eoouuitted  error  in  denying 
the  contlnnance. 

The  appellant  contends  that  its  motion  for 
a  ntmsuit  at  the  dose  of  re^mdelit^s  -evi- 
dence and,  in  any  erent,  the  motion  for  a  di- 
rected verdict  at  the  close  of  all  the  evidence, 
should  have  J>een  granted  for  the  following 
reasons:  <1}  That  there  was  no  evlddice  im- 
peaddnff  tiie  respondent's  setOemait  and  re- 
lease itf  his  daim  for  damages;  (2)  that 
there  was  no  evidence  to  show  what  caused 
flu  acddent  or  that  it  was  due  to  any  nes- 
llgence  on  the  appellant's  part,  while  there 
was  evidence  that  the  respondoit  aasomed 
the  risk  and  that  bis  injury  resulted  from 
his  own  negligence.  It  is  also  contended  0» 
ttmt  a  new  trial  should  have  been  granted 
because  of  Insufficiency  of  the  evidence  to 
sustain  the  verdict,  and  because  of  the  re- 
fusal of  the  court  to  give  certain  instructions 
reaneslBd  by  Uie  appellant 

[3]  L  The  evidence  shows  that  tbe  r»> 
avondent  could  ndtber  read,  write,  nor  qwak 
the  English  langnsge,  and  had  but  little  un- 
derstanding of  IL  He  testified  that  the  ap- 
pellants manager  represented  to  him  throu^ 
the  Interpreter  that  tb»  cmupany  was  giving 
him  $260  as  a  sick  benefit  for  loss  of  time; 
that  at  that  time  he  did  not  know  how  badly 
be  was  hurt;  and  that  the  appdlant^  man- 
age, through  the  Intorpreter,  represented 
that  the  doctor  had  ttOd  hbn  that  there  was 
nothing  the  matter  with  the  reepond^t's  lesi 
that  no  honea  were  broken,  and  that  he  would 
be  able  to  work  after  two  weeks'  time.  The 
interpreter,  through  whom  the  settlemoit 
was  aOQomplished,  testified  to  the  dfect  that 
upon  the  manager's  direction,  he  told  the  re- 
spondeat that  Oie  doctor  had  told  the  man- 
ager that  the  respondent's  leg  was  not  bro- 
ken, bat  just  sprained,  and  that  it  would  be 
all  right  in  a  couple  or  a  few  weeks ;  that 
the  manager  represented  to  the  respondent, 
through  ibe  interpreter,  ttiat  he  would  be 
making  "easy  mon^— -easier  than  working 
in  the  mUL  The  interpreter  also  testified 
that  he  did  not  read  the  rdease  to  the  re- 
qiondent  b^ore  it  was  signed  by  mark,  but 
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merely  explained  to  him  Us  contentB.  The 
respondent  testified  that  he  did  not  leam 
untU  a  month  and  a  half  aft^ward,  when 
80  told  by  a  nnne  in  the  hoqdtal,  that  bis 
hip  was  broken.  As  opposed  to  this,  the  tes- 
timony of  the  appellant's  manager  li  unsat- 
Isflaetory,  and,  In  places,  contradictory.  For 
example,  he  testifled  that  '*tbe  conTersatlm 
was  as  to  how  mncA  money  he  would  tal» 
to  settle,  to  get  him  In  shape  so  he  wonld  get 
In  shape  to  work  a^dn.  He  said  h^  would 
be  satisfied  with  $200."  On  cross-examina- 
tion, he  testified  as  follows:  "Q.  Xon  said 
something  on  direct  lamination  about  -get- 
ting in  shape  to  woric  again.  Was  tbe  sab- 
ject  of  his  working  again  mentioned?  A.  No. 
<i.  What  did  yon  refer  to  then  when  yon 
said  that— his  getting  in  shape  to  work 
again?  A.  I  never  said  so.  Q.  Yon  didn't 
say  so?  A.  No,  yoor  honor,  I  neret  said  so." 
He  also  teetifled  that  befture  August  lltb  he 
had  nemr  had  any  talk  with  the  doctor 
about  the  nature  and  extent  of  the  respond- 
ent's injuries.  If  the  jury  believed  this  tes- 
timony, and,  further,  beHeved  the  testimony 
ot  the  respondent,  and  the  interpreter,  which 
was  poslttTe  to  the  effect  that,  the  manager 
represented  that  the  doctor  had  told  him 
that  the  leg  was  not  broken  and'  that  the  re* 
vpondent  would  be  able  to  work  In  a  couple 
or  a  few  weeks,  then  the  juiy  was  Justified 
in  finding  that  the  settlement  was  Induced 
>y  fraudulent  representations.  It  Is  signif- 
icant tiiat  the  physician  was  not  placed  upon 
the  stand,  and  the  evidence  Is  clear  that,  at 
the  time  of  the  settlement,  the  respondent 
did  not  know  the  nature  or  extent  of  his  in- 
juries. 

[4]  It  is  triK,  as  stated  in  Nath  v.  Oregon 
Railroad  &  Navigation  Co..  72  Wash.  664, 131 
Fac.  251,  that  a  contract  of  settlement,  like 
any  other  written  contract,  can  only  be  im- 
peached for  fraud  by  clear  and  convincing 
evidence;  but  it  is  also  true  that,  where 
the  evidence  Is  conflicting,  it  is  for  the  Jury 
to  determine  whether  the  evidence  adduced 
is,  in  fact,  clear  and  convincing.  Sanford  v. 
Royal  Insurance  Co.,  11  Wash.  653,  40  Paa 
609;  BJorklund  v.  Seattle  Blectrlc  Co.,  80 
Wash.  439. 77  Pac  727,  1  Ann.  Caa.  443 ;  Pat- 
tlson  T.  Seattle,  Renton  &  8.  R.  Co.,  56  Wash. 
625. 104  Pac.  825 ;  Hicks  t.  Jenkins^  68  Wash. 
401,  123  Pac.  526. 

[E,  6]  Moreover,  the  evidence  clearly  estab- 
lishes the  fact  that  the  respondent  suffered  a 
fracture  of  the  hip,  the  bead  of  the  femur 
being  broken;  that  the  leg  la  materially 
shortened;  and  that  there  Is  little  prospect 
of  hia  ever  recovering  its  full  use.  It  is 
clear  that  the  sum  paid  in  settlement  was 
wholly  inadequate  to  compensate  for  the  in- 
jury.  This,  as  we  have  held.  Is  some  evi- 
dence that  the  respondent  either  did  not 
know  the  extent  of  his  injuries  or  did  not 
realize  the  full  purport  of  the  paper  when 
he  signed  It  Hicks  v.  Joiklns,  6S  Wash.  401, 
123  Pac.  said,  and  authorities  there  cited. 
Whether  the  release  was  underatandlugly 


signed  by  respondent,  and  whetlier  U  wai* 
Induced  by  fraudulent  representations,  wer» 
auesUons  for  flie  Jury. 

C7-1I]  2.  Tbe  respuidait  contends  fliat 
cause  of  the  accident  was  purely  speculative. 
We  think  not  The  manner  In  which  the- 
lumber  was  deposited,  reclining  against  ii» 
wall  of  the  sbed,  the  fact  that  the  shed  vio- 
lently vibrated  with  the  operation  of  the 
planliv  mill  whldi  was  iltnated  upon  the- 
same  whar^  ttw  fact  llii^  the  braces  secor- 
Ing  the  Inmixr  did  not,  at  leaat  In  the  in- 
stance of  the  pile  which  fSdl,  extend  to  the 
outer  edge  of  tlie  pile,  and  that  oOnet  idles 
bad  before  falloi  because  of  the  vibration, 
were  all  estiU)llslied  by  what  we  deem  a  pre- 
ponderance of  Ow  evldoice.  WUIe  mndt  of 
tMs  evidence  was  contradicted,  its  weight 
was  for  the  Jaiy.  If  the  Jury  believed  these 
thlnes,  it  was  Justified  in  finding  that  thfr 
lumber  fSll  because  oC  Oa  insecure  manner 
in  which  it  was  piled  and  braced,  and  be- 
cause of  tlie  vibration  of  the  shed.  No  other 
cause  was  suggested  earn  tiiat  tbe  respond- 
ent himself  ndgbt  have  caused  the  fall  by 
pladng  oilier  bundles  of  lumber  upon  the 
pile.  This  he  positive  doiied,  his  ^stlmony 
Indicating  that  he  had  not  touched  the  pile 
which  fell  upon  him,  thus  negativing  the 
<Haly  other  theory  advanced  which  would  ao- 
o6unt  for  the  taU  of  tbe  lumber.  The  law 
applicable  to  this  state  of  facts  Is  demen- 
tary.  It  Is  too  well  established  to  require 
dtaticm  of  authority  that  there  was  a  duty 
upon  the  part  of  the  appellant  to  exercise 
reasonable  care  to  furnish  to  tbe  respondent 
a  reasonably  safe  place  In  which  to  work. 
This  Is  a  posltlTe  nondelegable  duty  which 
carries  wlUt  it  the  duty  of  reasonable  Inspeo- 
tion.  It  Is  also  well  established  that  wh«i 
a  servant  proceeds  to  work  In  a  given  en- 
vironment under  a  direct  order  from  the 
master  or  tbe  master's  representative,  he 
does  not  assume  the  risk  of  any  dangers  not 
so  open  and  apparent  as  to  be  detected  by 
ordinary  observation. 

[11,12]  Applying  these  principles,  it  Is 
clear  that  the  questions  whether  the  appel- 
lant had  met  its  duty  to  furnish  the  re- 
spondent a  reasonably  safe  place  In  which 
to  work,  and  whether  the  respondent  pur- 
sued the  rule  of  reasonable  prudence  in  pro- 
ceeding to  work  without  inspecting  the  piles 
of  lumber  to  determine  the  safety  of  the 
place,  were,  under  the  evidence,  questions 
for  the  Jury.  The  following  dedsions  of  this 
court  are  closely  anali^ous  on  the  facta,  and 
exemplify  the  application  of  the  principles 
of  law  Involved:  Zlntek  v.  Stimson  Mill  Co., 
6  Wash.  178,  82  Pac.  997.  83  Paa  1055;  Zln- 
tek V.  Stimson  Mill  Co.,  9  Wash.  395,  37  Pac. 
340;  Gaudie  v.  Northern  Lumber  Co.,  34 
Wash.  84,  74  Pac.  1009;  Dumas  r.  Walvllle 
Lumber  Co.,  64  Wash.  881,  116  Pac.  1091. 

[IS]  3.  Finding,  as  we  do.  that  there  was 
sufficient  evidence  upon  every  ctmtroverted 
question  of  fact  to  require  its  submission  to 
tbe  Jury,  it  is  manifest  that  we  cannot  saj 
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that  tbe  trial  court  abused  its  dlaeretlan  in 
refusing  to  grant  a  new  trial  for  losofflden- 
cy  of  the  evidenoe  to  rastaln  the  rerdlct. 
Nor  do  we  find  that  the  court  erred  In  refoa* 
Ing  to  glre  the  Instmctiona  reqneated  by  tbe 
aivtiiant  laao  tar  ka  they  were  not  poei- 
tively  erroneoQB,  they  were  covered  by  the 
Instnuttoma  glren  to  which  no  exceptions 
were  taken.  We  have  examined  the  inatruc- 
tioDs  givm  and  find  that  they  state  clearly 
and  suedBctly  the  law  applicable  to  the 
fact!  InTolTod.  Tbe  appellant  has  had  a  fair 
trial  We  And  nothtog  in  the  record  war- 
ranting  a  rerersaL 
Tbe  judgment  is  affirmed. 

GROW,  C.  J.,  and  ICAIN,  OHADWIGK. 
and  GOSE,  JJ.,  concur. 


HUKLBT-MASON  CO.  v.  STEBBINS, 
WALKER  ft  SPINNING. 
(No.  11,311.) 

(Supreme  Court  of  Washington.   April  29, 
19140 

L  Sales  Q  168*)— Pebfobuakci  or  Gontbaot 

— IMBPECTION  OB  TEST  —  PaITT  BT  WHOK 

Made— Tua  and  Puox. 

Under  a  contract  for  the  construction  of 
a  railroad  station,  proTiding  that  tests  for  ce- 
ment were  to  be  made  either  at  the  mill  or 
the  site,  where  the  contractor  purchased  of  a 
dealer  a  large  qoantity  of  cement,  by  a  con- 
tract making  it  '^sabject  to"  tests  specified  by  the 
railroad's  architect  as  to  fineneas,  initial  and 
final  set,  soundness,  and  neat  tensile  test,  the 
dnty  of  maJdng  tbe  tests  was  on  the  buyer  prior 
to  acceptance  and  use;  he  might  select  his 
«wn  plaice  for  making  the  test ;  and,  where  no 
tine  was  specified  in  the  contract,  he  had  only 
a  reasonable  time  after  delivery  and  before  use 
in  which  to  make  such  tests. 

[Ed.  Note^For  other  cases,  see  Sales,  Cent. 
Dig.  H  408-108 ;  Dec  Dig.  |  168.*] 

2.  Saueb  (fi  168*)— Pbbfobuancb  of  CoNiaAor 
— Saue  ot  TESTED  Abticu— Pabtt  BIak- 
IHO  Teett. 

A  sale  ot  inq>ected  or  tested  articles,  in  the 
absence  of  stipulatton  to  the  oontraiy,  places  the 

do^  of  inspection  or  test  open  the  seller  prior 
to  delivery. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
fg.  H  408-408;  Dec  Dig.  i  168.*] 

8.  Sales  (250*)  —  Wabbantt  —  WABaAitTT  as 
DisnHecruHBD  raou  ConDmoK  of  Oon- 
nAoi. 

In  a  contract  for  the  sale  and  delivery  of 
cement  to  a  contractor  for  a  railroad  station, 
Qtt  proTision  that  It  was  sold  "subject  to'' 
teats  as  to  fineness,  soondness,  etc,  specified  by 
die  architect,  was  a  condition  of  tbe  contract 
giving  the  contractor  a  reasonable  time  after 
delivery  to  make  the  tests  and  to  accept  or  re- 
fose  it.  in  which  case  there  would  be  no  sale, 
And  not  a  collateral  warranty  that  the  cement 
wonid  meet  the  tests,  since  a  sale  subject  to 
tests  should  never  be  construed  as  a  warranty 
sgainst  defects  which  such  tests  would  disclose. 

[Ed.  Note^For  other  cases,  see  Sales,  Gent 
IMg.  {  709;  Dec  Dig.  i  260.*] 

4.  Sales  (}  246*)— "WAsaAKxi"— What  Oow- 

STITUTES. 

A  "warranty"  is  an  express  or  Implied 
statement  of  something  which  a  party  under- 
takes ghall  be  a  part  of  a  contract,  and,  though 


part  of  the  contxae^  coUaUval  to  the  exi^ess 

object  of  it 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S8  706,  Til;  Dec  Dig.  9  246.* 

For  other  deOnitions,  see  Words  and  Fhraees, 
vol.  8,  pp.  7396-7404,  7833.] 

5.  Sales  ({  250*)- Wabbantt— DisriMaoiSH- 
ED  JBOK  Otheb  Conditions. 

In  determining  whether  certain  duties,  lia- 
bilities, or  stipulations  on  one  ride,  either  ex- 
press or  implied,  are  strictly  conditions  essen- 
tial to  the  liability  of  the  other  party  to  a  sale, 
or  are  only  Independent  and  separate  warranties, 
the  breach  of  which  may  give  a  right  of  action 
or  cottnterolaioii  bat  does  not  extinEuiah  a  cause 
of  action  i^nst  the  other,  it  is  always  a  ques- 
tion of  the  intention  of  the  parties,  manifested 
by  the '  expres^ons  they  have  used  as  applied 
to  the  subject-matter  of  the  ccmtract,  and  read 
in  the  light  of  surronnding  circumstances. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  709;  Dec  Dig.  9  250.*] 

6.  SatBS  (I  261*)— WaBBAKTT— AOOBPTAHOB— 
SUBVIVAL  OF  ReUEDT. 

An  ^ecntory  contract  fOr  the  sale  of  an 
article,  tested  to  a  given  standard,  is  a  ccdlateral 
warranty  placing  the  consequences  of  its  fail- 
ure to  meet  snca  standard  ujfon  the  seller,  so 
that  the  purchaser's  remedy  survives  his  ac- 
ceptance. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent 
Dig.  9S  727-736 ;  Dec  Dig.  i  281.*] 

7.  Sales  (8  179*)— Pebfokkanoe  or  CoHTaAOr 
—Inspection— Waiver  of  Defects. 

An  executory  sale,  made  subject  to  inspec- 
tion, makes  such  inspection  a  condition  preced- 
ent to  acceptance,  and  furnishes  its  own  rem- 
edy—a rejection  if  not  meeting  the  test— and  an 
acceptance  by  the  buyer  with  or  without  inspec- 
tion, and  without  notice  to  the  seller  of  any 
defects  or  offer  to  return,  is  a  waiver  <^  a» 
claim  for  damages  on  account  of  defects  which 
might  have  been  discovered  upon  ordinsry  in- 
spection, in  the  absence  of  an  express  warranty 
Intended  to  survive  acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  9S  466-468;  Doc  Dig.  |  179.*] 

8.  Sales  (J  273*)— Wabbantt— Implied  Wa»- 
RANTT  OF  Fitness. 

Upon  a  contract  with  a  contractor  for  a 
railroad  station  for  the  sale  and  delivery  of  ce- 
ment, subject  to  tests  as  to  fineness,  soundness, 
etc,  specified  by  the  railroad's  arcmtect  which 
had  no  latent  defects  not  discoverable  by  such 
t^ta,  there  was  no  implied  warranty  that  the 
cement  furnished  would  Im  fit  for  the  purposes 
for  which  it  was  to  be  tised,  since,  In  the  ab- 
sence of  an  exnresB  warranty  of  fitness,  It  would 
be  assumed  tliat  cement  meeting  such  tests 
would  have  met  tbe  contractor's  purposes,  and 
that  a  warrant  of  fitness  merged  in  such  tests. 

[Ed.  Note— For  other  cases,  see  Sales,  Gent 
Dig.  fl  772-778;  Dec.  Diiri  278.*] 

9.  Sales  (9  273*)— WAaaANTT— Iicplied  Wab- 

RANTT    OF    Fitness    —    BiANUFACXUBEB  OE 

Dbauib. 

Upon  an  executory  sale  by  a  manufacturer, 
there  is  an  implied  warranty  of  fitness  for  the 
purpose  intended,  and  of  freedom  of  defects 
not  discoverable  by  ordinary  inspection  and  test 
while,  on  a  sale  by  a  dealer,  Uiere  Is  no  such 
implied  warranty  of  fitness,  but  all  that  is  re- 
quired of  him  is  good  faith  and  fair  dealing, 

[EM.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  H  772-776 ;  Dec  Dig.  9  273.*] 

Department  1.  Appeal  from  Superior 
Court,  Kerce  County;  E.  M.  Card,  Jndge. 

Action  by  the  Hurley-Mason  Company 
against  Stebbtns,  Walker  &  Spinning.  Judg- 


'For  otbST  cases  sm  same  topic  and  section  NUlf  BBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rcp^J^dsxas 

Digitized  by  VjOO^ 


382 


140  PACIFIC  BEPOHTOB 


(Wasb. 


ment  for  plaintltt,  and  defendant  appeals. 
Berenied  and  ronanded,  with  dlrectlonB. 

B.  8.  Grosscap  and  W.  a  Momw,  both 
of  Tacoma,  for  appellant.  T.  U  StUes,  of 
Tacoma,  for  respondent. 

BLUS,  J.  Action  to  recover  damages  for 
an  allied  breach  of  an  ezecntory  contract 
for  the  Bale  of  cement  The  plaintiff  had  a 
contract  with  the  Northern  Factflc  Bailway 
Company  to  construct  a  passenger  station  in 
the  city  of  Tacoma,  in  accordance  with  cer- 
tain plans  and  spedflcaUons.  Much  of  the 
work  consisted  of  reinforced  concrete  walls, 
which  the  piainttfrs  contract  with  the  rail- 
way company  required  should  be  built  of 
Portland  cement  of  a  duality  specified  In 
the  contract  as  follows:  "Cement,  when  not 
otherwise  specified,  shall  be  Portland  of  the 
Vulcanite,  Atlas,  Lehigh,  Alpha,  Saylor  or 
other  brands,  from  approved  manufacturers, 
that  win  fulfill  the  standard  testa  of  the 
architects.  It  shall  be  Inspected  by  a  firm 
approved  by  the  architects,  either  at  the  mill 
or  at  the  site,  and  five  (5)  cents  per  barrel 
shall  be  allowed  by  the  contractor  for  this 
Inspection."  Then  follow  tests  substantially 
the  same  as  those  hereinafter  set  out  In  the 
plalntUTs  order  for  the  cement  from  the  de- 
fendant The  contract  for  the  purchase  of 
the  necessary  cement  la  evidenced  by  the 
following  written  order,  counter  offer,  and 
acc^tance: 

"Aug.  20,  1909. 

"Messrs.  Stebblns.  Walker  &  Spinning,  Ta- 
coma, Wash. — Gentlemen:  We  herewith  con- 
firm our  order  for  fifteen  thousand  barrels  or 
more  of  Atlas  cement  to  be  delivered  to  us 
In  the  care  of  the  Northern  Pacific  Railroad 
at  St.  Paul,  for  $1.40  per  barrel  less  30<  per 
barrel  for  empty  sacks.  This  cement  is  pur- 
chased subject  to  the  following  tests  as  sped- 
fled  by  the  architects  for  the  Tacoma  depot: 

"(b)  Tests: 

"CD  Fineness:  On  #100  sieve  of  10,000 
meshes  per  square  inch  {Stubbs  wire  gauge) 
92%  must  pass  through. 

"(2)  Initial  Set:  Initial  set  as  determined 
by  time  required  for  cake  of  plastic  neat 
cement  to  bear  wire  %  Inch  diameter  loaded 
to  weigh  four  ounces  without  appreciable  im- 
print' shall  not  be  less  than  45  minutes 
from  time  of  adding  water. 

"(3)  Final  Set:  Final  set  as  determined  by 
the  time  required  for  cake  of  plastic  neat 
cement  to  bear  iA<  Inph  diameter  loaded  to 
wel^?h  one  pound  without  appreciable  Im- 
print shall  not  be  more,  than  five  hours  from 
time  of  adding  water. 

"(4)  Soundness;  Cold  water  test  Pats  of 
plastic  paste  about  three  Inches  In  diameter 
by  %  inch  thick  at  center  with  thin  edges, 
kept  In  moist  air  until  final  set  and  for  Uie 
balance  of  28  days  In  water  of  temperature 
approximately  65  degrees  Fahr.  shall  not 
cradc,  warp  nor  soften. 

"(S>  Neat  TMsUe  Test:  Brlqoets  of  os- 


moKt  paste,  mixed  five  minutes  wtOi  mini- 
mum amount  of  watra  necessary  to  make 
mortar  ttiorougUy  soft  and  plastic  at  the 
cmd  of  24  hours,  break  at  not  Uea  than  12B 
lbs.  per  sanare  Inch  and  at  tbe  end  of  7  dan  . 
break  at  not  leas  th^  400  lbs.  pw  sqnan 
Indi. 

"Please  wire  Immediately  and  have  tbt 
company  ship  1,000  barrelB  at  ones. 
"Yours  truly, 

"Hurley-Mason  Cnnpany, 

"By  CBitts.  B.  Hnrl^." 
*^?aooma.  Sept  21,  1909. 

"Barley-Mason  Co.,  City— Gratleman:  Ai 
per  verbal  agreement  betwem  your  Mr.  Tba- 
ley  and  the  writer,  we  propose  to  ddivs  to 
you  Atlas  IPoittand  cement  under  tbe  fol- 
lowing conditions: 

"The  Hurley-Mason  Co.  shall  be  known  as 
the  purchaser  and  Stebblns,  Walker  ft  Spin- 
ning shall  be  known  as  the  seller  in  the  fol- 
lowing paragraphs; 

"First  The  seller  agrees  to  fundsh  ttte 
purchaser  and  said  purchaser  agrees  to  ac- 
cept from  the  seller  tbe  Atlas  Portland  ce- 
ment herdn  specified  In  the  quantity  of  fif- 
teen thousand  (15,000)  barrels  to  be  delivered 
as  hereinafter  set  forth.  It  being  understood 
and  agreed  between  the  parties  herein  that 
the  seller  Is  to  be  under  no  obligation  to 
make  shipment  in  excess  of  five  thoosaod 
(5,000)  barrels  in  any  one  month.  Shipment 
of  cement  herein  specified  to  be  made  in  car 
load  lots.  Ehitlre  quantity  required  to  be 
ordered  forward  In  time  for  Bhipmoit  prtor 
to  April  1st  1910.    •   •  • 

"Second.  That  the  seller  will  furnish  un- 
der this  contract  Atlas  Portland  cement  tbat 
will  conform  to  the  requirements  of  the  sped- 
ficatlons  covered  by  your  letter  of  August 
20th,  1909,  to  the  seller  which  becomes  a  part 
of  this  contract.  All  claims  of  the  purchaser 
upon  the  seller  must  be  made  In  writing,  and 
filed  with  the  seller  wltbln  five  (5)  days  after 
the  cement  Is  received ;  failure  to  file  a  claim 
within  the  time  allowed  will  be  acknowedg- 
ment  by  the  purchaser  of  the  receipt  of  tbe 
cement  In  good  condition  and  In  the  quantity 
specified  In  tbe  bill  of  lading  and  Invoice. 

"Third.  That  the  seller  will  furnish  Atlas 
Portland  cement  required  under  this  agree- 
ment at  the  following  price,  to  wit:  f.  o.  b. 
cars,  St  Paul,  Minn.,  one  dollar  forty-flw 
cents  ($1.45)  per  barrel  In  doth  bags. 

"Fourth.  That  the  seller  will  purchase  At- 
las cloth  bags  at  seven  and  one-half  cents 
each,  subject  to  the  following  conditions: 
[No  question  arises  from  the  conditionB  wbldi 
follow.  We  omit  them.] 
"Tours  TOT  truly, 
"Stebblns,  Walker  ft  Spinning, 

"Per  L.  R.  Walker. 

"The  purchaser  agrees  to  acc^t  from  the 
seller  Atlas  Portland  cement  subject  to  tbe 
conditions  set  forth  above. 

"Hurley  Mason  Co., 

"By  Ghas.  B.  Hurley,  PxcBt* 
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Xbe  rtaftmftmit  began  Adi-rerliic  Um  canent 
about  tha  middle  of  S^rtiember ;  the  sam  being 
tested  at  tbe  mill  of  the  Atlu  Cement  Gom- 
pur.  the  memifictiiTtt;  at  Hani^MU,  Mo^ 
br  Hont  ft  Oo^  tlie  testm  awniTed  bj  the 
artiiltecta  ot  the  railroad  company  under  the 
plaintiff's  contract  with  the  railroad  com- 
pany. It  aypears  that  the  idaintiff  made  no 
tests  at  all,  bnt  itUed  upon  the  tests  made 
by  Hnnt  &  Oo,  at  tlie  mill.  By  the  latter 
part  ot  NovendMr,  about  2JS0S>  baiiels  <a  ce- 
ment had  been  accepted  and  used  on  the 
wink  ^iriCh  aattafkctofy  raenlts.  About  No- 
TODber  20th  the  plaintiff  claims  that  It  used 
about  444  barrds  of  the  cement  then  arrlT- 
ing  In  ImeumM.  which,  npou  poniing  the  con- 
crete Into  the  forma,  wonld  not  set  soon 
enoogfa,  and,  tboagh  allowed  to  remain  until 
DecoDber  Ttti,  ncTer  solldifled.  On  the  latter 
date,  by  ordw  ot  the  Inspector  for  the  rail- 
way company  on  the  work,  this  concrete  was 
taken  oat  At  aboat  the  time  that  this  ce- 
ment was  being  UBed«  the  plaintiff  rec^red 
a  telegram  from  the  engineer  fox  the  rail- 
way company,  stating  that  three  car  loads  of 
oemoit  had  been  shipped  without  testing. 
The  remainder  of  the  cement  then  on  hand 
bang  under  sosi^on,  whi^t,  it  seems,  was 
about  600  barrels,  was  loaded  onto  cars,  sent 
to  the  Commercial  dock  In  Tacoma,  where 
sabeeqoeatly  samples  were  taken  from  it  for 
the  purpose  of  maldag  tests  on  bdialf  of  tha 
rarlous  persons  interested,  namely,  the  rail- 
way company,  the  plalzitlfr,  the  defendant, 
and  the  Atlas  Cement  Company,  the  mann- 
tactnrer.  The  evldeooe  details  the  manner 
in  which  these  samples  were  taken  and  the 
resnlts  of  the  teats  made  by  different  ex- 
perts for  the  Tarlous  Interests  represented 
In  the  transaction.  Theee  tests  did  not  agree. 
The  plaintiff  claims  that  this  evidence  show- 
ed thst  the  cement  In  qaestlon  did  not  meet 
tbe  tests  prescribed  in  the  contract,  while 
the  defendant  claims  exactly  the  contrary. 

The  plaintiff  claimed  damages  in  the  snm 
of  $4414.66,  Inchidlng  the  coat  of  new  ce- 
ment, sand,  and  gravel  used  In  replacing 
tbe  concrete  taken  out,  the  labor  of  tearing 
It  oat,  the  expense  of  building  new  forms, 
changes  for  snperlntendence,  use  of  plant,  In- 
^raace,  wages  of  watchman  and  timekeeper, 
and  freteht  paid  npon  the  cement  used  in 
tbe  concrete  taken  ont,  and  also  on  the  ce- 
ment ordered  off  tbe  work,  .and  the  cost  of 
testing.  The  plaintiff  also  claimed  $2,389.62 
for  sacks  returned  to  the  defendant  not  paid 
for.  Against  this  the  plaintiff  admitted  that 
tbe  defendant  has  a  valid  offset  of  $2,900  for 
2.000  barrels  of  cement  furnished.  The  court 
made  findings  in  favor  of  the  plaintiff  and 
entered  judgment  against  the  defendant  in 
tbe  Bum  of  $3,020.91,  with  costs.  The  defend- 
ant appeals. 

In  our  discussion  we  shall  proceed  upon 
the  assumption  that  the  cement,  for  the  dam- 
^es  occasioned  by  the  nse  of  which  the  re- 
spondent sped,  would  not  have  met  the  te»ts 
prescribed  in  the  contract  at  the  time  it  was 


dMlveied  to  the  respondrat  at  Tacoma.  We 
shall  assume  ttiat  t****?  was  snffldently  shown 
by  thB  tests  of  tbe  remainder  of  the  conent 
made  after  the  rejection  of  tbB  work  1^  tbe 
railroad  oomvany'B  an±ltect  Swii  wae  the 
flttOct  of  tbe  court's  finding.  The  view  which 
we  t^e  of  tbe  law  of  the  case  makes  It  un- 
necessary to  review  the  evidence  upon  which 
this  finding  was  based. 

On  tbe  law  of  tbe  case,  appellant  contends 
that  the  facts  do  not  establish  a  warranty, 
but  merely  a  sale  of  cement  to  be  accesttod 
Qpota  a  teat  by  tbe  purchaser.  The  levond- 
mt  contends  tbat  tbe  judgment  sboold  be 
sustained  iqwn  two  Omenta  of  warranty: 
An  egress  warranty  that  the  cemmt  would 
comply  with  the  five  testa  spedfled  in  the 
cmtract,  and  an  im|»Ued  warranty  Uiat  the 
cement  would  be  reasonably  fit  for  the  known 
purpme  fOr  which  it  was  pardused.  Tliese 
contentions  present  three  questions,  tbe  solu- 
tion €ft  wfaleh  most  be  determlaatlTe  of  this 
case.  Tbey  are  theee:  (1)  Upon  Tiiiom,  as 
between  appellant  and  respondmt,  was  the 
duty  of  making  tbe  tests,  and  when  and 
where?  (2)  Was  the  fHcovlsion  that  ttie  sale 
was  subject  to  tbe  given  tests  a  warranty 
collateral  to  tbe  contract,  surviving  aoc^it- 
ance  of  tbe  cement,  or  was  It  a  condition  of 
tbe  contract,  aatisfled  1^  acc^tance?  (8) 
Was  there  any  implied  warranty  that  tbe 
material  woold  be  fit  for  tbe  purpose  for 
which  it  was  purchased? 

[1,2]  1.  In  determining  who,  as  between 
the  appellant  and  respondent,  was  to  make 
tbe  tests,  and  when  and  wh^  the  teste 
should  have  been  made,  we  must  look  to  tbe 
terms  of  th^  contract  and  to  tbe  situation 
of  tbe  parties  and  of  the  subject-matter. 
The  contract  provided:  "This  cement  Is  pur- 
chased subject  to  tbe  following  teste  as  spec- 
ified by  the  arcbitecte  for  the  Tacoma  depot." 
The  five  specified  teste  are  then  set  out 
These  words  were  the  words  of  the  respond- 
ent. They  were  contained  In  ite  order.  They 
were  used  for  its  own  protection,  and  must 
be  construed  with  reference  to  that  purpose. 
The  respondent  knew  that  it  was  obligated 
to  use  no  cement  that  would  not  meet  these 
tests.  It  knew  that  It  was  obligated  by  ite 
contract  with  tlie  railway  company  to  pay  for 
an  Inspection  by  the  application  of  these 
teste  at  the  rate  of  five  cents  a  barreL  It 
knew  that  under  ite  contract  with  the  rail- 
way company  these  tests  were  to  be  made 
"either  at  the  mill  or  at  the  site"  of  tbe  de- 
pot "by  a  firm  approved  by  the  architects." 
It  knew  that  an  inspection  by  the  appellant 
would  not  be  binding  upon  the  railway  com- 
pany, and  would  be  no  protection  to  the 
respondent  It  therefore  purchased  the  ce- 
ment subject  to  the  teste  for  which  It  was 
already,  and  in  any  event,  obligated  to  pay. 
On  the  othnr  hand,  the  appellant  was  not 
a  roanu&ctnrer  but  a  dealer,  ^e  contract 
was  executory.  The  cement  was  not  at  hand. 
It  Is  fairly  inferable  tbat  It  was  not  then 
even  In  exlstmce.  The  cement  yfu  not  in  the 
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appellanf  B  possessloD,  and  botb  parties  knew 
that  It  never  would  be  prior  to  Its  dellTery 
to  the  respondent.  Respondent  knew  tliat 
the  cement  was  to  be  made  at  the  mill  of 
the  Atlas  Portland  Cement  Company  at  Han- 
nibal, Mo.,  and  furnished  to  the  respondent 
"f.  0.  b.  cars  St  Paul,  Minn."  The  appel- 
lant would  have  no  opportunity  to  test  the 
cement  It  therefore  sold  "subject  to"  the 
tests  specified,  which  Is  a  very  different 
thing  from  an  agreement  to  make  the  tests 
itself.  A  sale  of  an  article  subject  to  inspec- 
tion or  test  is  a  very  different  thing  from  the 
sale  of  an  inspected  or  tested  article.  In 
the  absence  of  stipulation  to  the  contrary, 
the  one  places  the  duty  of  inspection  or  test 
upon  the  pnrchaser  prior  to  acceptance  and 
use,  and  the  other  places  that  duty  upon  the 
seller  prior  to  delivery.  When  the  terms  and 
purpose  of  the  contract,  the  situation  of  the 
parties  and  of  the  subject-matter,  are  consid- 
ered, there  can  be  no  question  that  the  re- 
spondent assumed  the  duty  of  making  the 
testa  In  practice  it  made  the  inspector  ap- 
proved by  the  railway  company's  architect  Its 
agent  for  the  inspection. 

As  to  the  place  of  the  tests,  It  la  obvious 
that  the  respondent  oonld  select  Its  own  place. 
The  appellant  could  not  Insist  upon  these 
teats  being  made  prior  to  its  delivery  of  the 
cement  to  the  respondent  To  that  extent  it 
took  the  risk  of  the  rejection  of  the  cement 
after  Its  delivery.  The  respondent,  however, 
could  not  select  its  own  time  for  making 
the  tests.  No  time  being  specified  in  the 
contract,  it  bad  only  a  reasonable  time  after 
'deUvery.  It  was  certainly  contemplated  that 
the  tests  should  be  made  before  the  use  of 
the  cement,  since  it  Is  obvious  that  the  use 
of  the  cement  would  render  the  specified 
tests  impossible.  The  appellant  oontends  that 
these  tests  should  have  been  made  within 
five  days  after  the  cement  was  received,  be- 
cause the  contract  provides  that  all  claims  of 
the  purchaser  upon  tbe  seller  must  be  made 
within  that  time.  This  provision,  however, 
applied  only  to  the  condition  in  which  the 
cement  was  received,  not  to  Its  quality.  It 
«ould  not  apply  to  a  failure  to  meet  the  tests, 
sdnce  some  of  tests  required  a  longer 
time  than  five  days  for  the  making. 

[3]  2.  Was  the  provision  that  the  sale  was 
subject  to  the  teats  a  warranty  collateral  to 
the  conCract,  or  was  it  a  condition  of  tia 
contract?  The  reqKmdent  contends  that  it 
was  a  warranty  of  quality.  We  do  not  so 
construe  it.  The  sale  was  made  "subject  to" 
the  tests.  If  an  inferior  article  was  shliq)ed, 
the  respondent  had  a  reasonable  time  for  ln< 
spectlon  and  test,  and  an  acceptance  or  re- 
fusal to  accept  The  sale  bdng  subject  to 
the  tests,  if  the  material  delivered  did  not 
meet  the  testae  thai  there  was  to  be  no  sale. 
TUu  is  a  very  different  thing  from  a  collater- 
al nndertaking  that  all  cement  delivered 
should  meet  the  tests.  A  sale  subject  to  in- 
spection should  never  be  construed  as  a  war- 
ranty against  defects  which  the  Inspection 


contemplated  would  disclose.  Mnch  confu- 
sion will  be  avoided  by  observing  this  dis- 
tinction, which  Inheres  In  the  very  nature  oC 
the  undertaking  on  the  one  band  and  in  the 
remedy  for  Its  breadi  on  the  other.  Beepond- 
eat  admits  that  **the  mention  ot  tests  in  the 
contract  was  nothing  more  than  a  further 
description  of  the  required  quality."  lUs  Is 
true  BO  far  as  it  goes,  but  it  also  fnmlsbedl 
the  ^edflc  means  to  the  respondent  to  de- 
termine that  fact  prior  to  acceptance. 

[4]  Benjamin  on  Sales,  after  pohttlng  out 
the  fact  that  much  confusion  has  arisen  from 
the  habit  of  treating  conditions  precedoit 
as  warranties,  quotes  from  Lord  Abla^  as 
follows:  "A  warranty  Is  an  eq>re8s  ot  InqtUed 
statement  of  something  which  a  par^  under- 
takes shall  be  iHirt  of  a  contract,  and,  though 
part  of  the  contract,  collateral  to  the  ex- 
press object  of  it  But  in  many  of  the  cases 
the  circumstance  of  a  party  selling  a  pap* 
ticular  thing  by  its  proper  description  has 
been  called  a  warranty,  and  the  breach  of 
such  a  contract  a  breach  of  warranty;  but 
It  would  be  better  to  dlatingnlah  snch  cases 
as  a  noncompliance  with  a  contract  which 
a  party  has  oigaged  to  fulfllL"  The  aa- 
thor  adds:  "There  can  be  no  doubt  ot  the  cor- 
rectness of  the  distinction  here  pointed  out. 
If  the  sale  is  of  a  described  article,  the 
tender  of  an  article  answering  the  descrip- 
tion la  a  condition  precedent  to  the  purchas- 
er's liability;  and,  if  this  condition  be  not 
performed,  the  purchaser  Is  entitled  to  re- 
ject the  article,  or.  If  be  has  paid  for  It, 
to  recover  the  price  as  money  had  and  re- 
ceived for  his  use,  whereas,  in  case  of  war- 
ranty, the  rules  are  very  different."  Ben- 
jamin on  Sales  (7th  Ed.)  |  BOO. 

[t]  The  American  note  to  the  text  points 
out  the  difficulty  of  laying  down  any  definite 
rule  for  determining  when  a  stipulation  is  a 
condition  of  the  contract  itself  and  when  an 
Independent  warranty  collateral  to  the  agree- 
xaeat,  as  follows:  "In  determining  whether 
certain  duties,  liabilities,  or  stipulations,  ei- 
ther express  or  ImpUed,  on  the  one  side,  are 
BtricUy  conditions  essential  to  the  liability  of 
the  otiier  party  on  bis  stipulations  or  prom- 
ises, or  are  only  independent  and  separate 
covenants,  the  breach  of  which  may  give  a 
right  of  action,  or  counterclaim,  but  which 
does  not  prevent  or  attugnlBii  a  eaose  of  ac- 
tion sgainat  the.  other,  no  oilier  rale,  worUiy 
of  the  name  of  rule,  can  be  laid  down  ttian 
that  It  Is  always  a  qnesU<m  of  the  Intention 
ot  the  parties,  manifested  by  tiie  e^qiressioiui 
tbey  have  used  as  applied  to  the  subject- 
matter  of  the  contract,  and  read  in  tiie  light 
of  surrounding  drcumstanoes."  American 
note  to  Boijamin  on  Sales  (7th  Bd.)  p.  ses. 

Judged  by  the  situation  of  the  parties  and 
their  relation  to  the  subject-matter,  it  is 
clear  that  the  provision  tor  tests  In  the  con- 
tract btfore  us  is  a  condition  of  ttm  contract 
and  not  a  collateral  warranty.  The  terms 
of  the  contract  lead  inevitably  to  the  sauie 
conclusion. 

Digitized  by  Google 


WaabO 


HUAE^T-MASON  00.  T.  STEBBUfS,  WAI^KER  A  SPINNING 


886 


[I]  An  ezecatoiT  contract  for  the  sale  oC 
an  article  teatod  to  a  given  standard  la  a 
vnr  different  tblng  from  an  executory  con- 
tract for  Qie  sale  of  an  articlfl  subject  to 
given  tests.  The  one  is  a  collateral  warnint7 
placing  the  conseqoences  of  a  failure  ot  the 
article  to  perfmrm  to  the  given  standard  upon 
the  sdler,  so  that  the  purchaser's  reviedy 
BorviTes  his  acceptance.  The  other  is  a  con- 
dition (tf  the  contract  precedent  to  accept- 
ance, placing  the  eoDsequeuces  of  the  failure 
to  inspect  or  make  the  testa  upon  the  pur- 
chaser. It  furnifihes  its  own  remedy,  namely, 
a  rejection  of  any  article  not  meeting  the 
tests  as  not  fulfilling  the  contract  ObviouB- 
ly  the  remedy  on  such  a  condition  precedent 
cannot  Burrlve  acceptance.  The  purchaser 
failing  to  make  the  tests  prior  to  acceptance 
has  oo  remedy  for  defects  which  the  tests 
would  hare  disclosed,  In  the  absence  of  fur- 
ther  words  constituting  an  express  warranty 
or  circumstances  raising  an  implied  war- 
ranty that  the  article  will  be  fit  for  the  pur> 
pose  for  which  it  was  purchased.  Carteton 
T.  Lombard,  Ayrea  ft  Co.,  149  N.  Y.  137,  43 
N.  S.  422.  An  executory  sale  subject  to  tests 
inrfdrea  the  same  principles  as  an  executory 
sale  subject  to  inspection.  The  prescribed 
testa  are  but  the  mode  of  inqjectlon  appro- 
priate to  the  nature  of  the  given  article. 
Where  an  executory  sale  is  made  with  the 
provision  that  the  article  Is  subject  to  in- 
spection, whether  written  into  the  contract 
or  implied  from  the  custom  of  the  trade, 
such  a  provision  Is  held,  by  what  we  conceive 
to  be  the  better  considered  authorltlee,  a  con- 
dition precedent  and  not  a  warranty. 

In  Reed  v.  Randall,  29  N.  T.  358,  86  Am. 
Dec.  306,  the  action  was  for  a  breach  of  an 
executory  contract  to  sell  and  deliver  a  crop 
of  tobacco  growing  on  the  defendant's  land. 
The  contract  contained  a  condition  that  the 
tobacco  should  be  well  cured  and  boxed  and 
in  good  condition.  The  tobacco,  when  dellv- 
■  ered,  was  In  bad  condition,  had  not  been  prop- 
erly cored,  and  was  wet,  sweaty,  and  rotten. 
It  was  accepted  and  retained  without  notice 
to  the  defendant  of  Its  defects,  without  re- 
turn or  offer  of  return,  and  withont  any  re- 
qnest  that  it  be  taken  back.  Some  months 
after  acc^tance,  the  plaintiffs  brought  the 
action  to  recover  damages  for  the  ftUure  of 
the  article  to  comply  with  the  contract  The 
court  said:  "But  the  stipulation  in  respect 
to  the  quality  and  condition  of  the  article, 
when  delivered,  constituted  no  express  war- 
ranty. The  contract  was  executory,  for  the 
eale  of  a  growing  crop  of  tobacco,  to  be 
delivered  the  spring  following,  well  cured 
and  in  good  condition.  The  article  bargained 
for,  and  to  he  furnished  in  the  future,  was 
a  merchantable  crop  of  tobacco;  this  was 
what  the  vendor  agreed  to  sell  and  the  ven- 
dee to  purchase.  It  was  the  sale  of  a  par- 
ttcolar  thing  by  its  proper  description  mere- 
ly; and  the  descriptive  words  used  Sot  defin- 
ing the  thing  agreed'  to  be  sold  were  of  tbe 
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substance  of  the  oonttact,  not  collateral  to 
the  main  object  of  it  *  *  *  In  cases  of 
executory  contracts  for  the  sale  and  delivery 
of  personal  property,  the  remedy  of  the  ven- 
dee to  recover  damages,  on  the  ground  that 
the  article  furnished  does  not  correspond 
with  the  contract,  does  not  survive  the  ac- 
ceptance of  the  property  by  the  vendee,  after 
opportunity  to  ascertain  the  defect,  unleaa 
notice  has  been  glvoi  to  the  vendor,  or  the 
vendee  offers  to  return  the  property ;  the  re- 
tention of  the  property  by  the  vendee  is  an 
assent  on  bis  part  that  the  contract  has  been 
performed.  The  delivery  of  property  corre- 
sponding with  the  contract  is  a  condition  pre- 
cedent to  the  vesting  of  the  title  in  the  vw- 
dee;  the  parties  understand  that  the  vendee 
is  not  bound  to  accept  the  property  tendered, 
except  upon  this  condition.  This  the  vendee 
is  to  determine  ui>on  the  receipt  of  the  prop- 
erty." 

It  has  sometimes  been  intimated  that  the 
foregoing  decision  was  overruled  by  the  same 
court  in  the  case  of  Day  v.  Fool,  62  N.  T. 
416,  11  Am.  Rep.  719,  but  we  do  not  so  read 
that  case.  In  Day  v.  Pool,  there  was  a  sale 
of  the  rock  candy  syrup  with  an  express  war- 
ranty that  it  would  not  "crystallize  or  the 
sugar  fall  down."  There  was  nothing  to  in- 
dicate that  the  sale  was  made  subject  to  in- 
spection or  test  The  court  held  the  provi- 
sion In  tbe  contract  as  to  the  character  of 
the  syriip  an  express  warranty  surviving  ac- 
ceptance and  not  a  condition  satisfied  by  ac- 
ceptance. Referring  to  Reed  v.  Randall,  su- 
pra, the  court  said :  "That  case  would  have 
been  decided  the  other  way,  had  there  been 
an  express  warranty  as  to  tiie  quality  of  the 
tobacco," — thus  clearly  distinguishing  that 
case  rather  than  overruling  it  The  author- 
ity of  Reed  V.  Randall  la  recognized  in  the 
comparatively  recent  case  of  Oarleton  v. 
Lombard,  Ayres  &  Co.,  supra. 

In  Waeber  v.  Talbot,  167  N.  Y.  48,  60  N. 
B.  288,  82  Am.  8t  Rep.  712,  the  action  was 
brought  to  recover  damages  for  breach  of  an 
alleged  warranty  on  an  executory  sale  of  a 
number  of  cases  of  "Talbot  Extra  Fine  Peas, 
Sieve  23-24."  It  appeared  that  snch  sales  ' 
wer^  by  tbe  custom  of  the  trade,  made  sub- 
ject to  Inspection.  The  plaintiffs,  on  deliv- 
ery, accepted  the  goods,  some  ten  days  later 
discovered  their  defective  quality,  but  con- 
tinued to  handle  them  for  some  months, 
when  they  offered  to  return  the  remainder 
of  the  peas.  The  defendant  refused  to  re- 
ceive them.  Tbe  court  said:  "The  defend- 
ants were  bound  to  deliver  the  quality  of 
goods  called  for  by  the  contract,  which  was 
the  highest  grade  they  packed;  and.  If  an 
inferior  article  was  shipped,  the  plalntiffa 
had  a  reasonable  time  for  infection,  rescis- 
sion, and  offer  to  return.  This  action  does 
not  fall  within  that  daas  of  cases  where  a 
dealer  sells  an  article,  deseriUng  it  by  • 
name  of  commerce,  the  idoitlty'  of  which  la 
not  known  to  the  porchaser,  and  which  he 
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csnnot  ascertain  by  Inspectloii,  and  where  a 
warranty  Is  therefore  implied  that  the  article 
sold  la  that  described."  After  coneldering 
many  dedMona  pointing  out  the  distinction 
between  a  condition  of  the  contract  and  a 
collateral  warranty,  the  court  condnded: 
"Treating  the  general  description  in  the  case 
before  us  as  a  part  of  the  contract  of  sale, 
the  plainUffii  were  abundantly  protected; 
and,  if  they  failed  to  Inspect,  resdnd,  and 
return  the  goods,  it  is  because  they  neglected 
to  avail  themselves  of  the  remedies  which 
the  law  afltorded  them.  In  cases  of  execu- 
tory contracts  fOr  the  sale  and  delivery  of 
personal  property,  the  remedy  of  the  vendee 
to  recover  damages  on  the  ground  that  tbe 
article  furnished  falls  to  corree^wnd  with  the 
contract  does  not  survive  the  acceptance  of 
the  property  by  the  vendee'  after  opportunity 
to  ascertain  the  defect." 

[7]  It  seems  to  us  a  sound  rule,  dedudble 
from  the  authorities,  that,  where  an  execu- 
tory sale  Is  made  subject  to  inspection,  an  ac- 
ceptance by  the  buyer,  with  or  without  In- 
spection and  without  notice  to  the  seller  of 
any  defects  or  ofTer  to  return,  Is  a  waiver  of 
an;  dalm  for  damages  on  account  of  defects 
which  might  have  been  discovered  npon  In- 
spection by  any  ordinary  tests  or  by  the  tests 
prescribed  by  the  contract,  in  the  absence  of 
an  express  warranty  intended  to  survive  ac- 
ceptance. Coplay  Iron  Co.  v.  Pope,  108  N.  T. 
232,  15  N.  E.  335;  McCormlck  v.  Sarson,  46 
N.  T.  265,  6  Am.  Rep.  80;  Mason  v.  Smith, 
130  N.  Y.  474,  29  N.  E.  749 ;  Norton  v.  Drey- 
fuss,  106  N.  Y.  90,  12  N.  B.  428;  Falrbank 
Canning  Co.  v.  Metzger,  118  N.  T.  260,  23 
N.  E.  372,  16  Am.  St.  Rep.  753;  Savercool  v. 
Farwell,  17  Mich.  308;  Thompson  v.  LIbby, 
85  Minn.  443,  29  N.  W.  150;  Locke  v.  William- 
son, 40  Wis.  377;  Barry  v.  Danlelson,  139 
Pac  223.  In  the  case  last  dted  there  was 
also  an  additional  express  guaranty  which 
would  have  survived  acceptance.  Such  ac- 
ceptance Is  an  admission  that  the  contract 
has  been  performed  (Beck  v.  Sheldon,  48 
N.  Y.  385),  In  the  absence  of  fraud  of  the 
seller  preventing  or  interfering  with  inspec- 
tion by  the  purchaser  (Dutchess  Co.  v.  Hard- 
ing, 49  N.  Y.  321),  and  in  the  absence  of 
latent  defects  not  discoverable  by  inspection 
or  prescribed  tests  (Carleton  v.  Lombard, 
Ayres  &  Co.,  149  N.  Y.  187,  158,  43  N.  E.  422). 

[I,  I]  The  respondent  contends  that  there 
was  an  implied  warranty  that  the  material 
fnmished  would  be  At  for  the  purpose  for 
which  it  was  purchased.  It  Is  not  claimed, 
however,  that  the  cement  furnished  poa- 
Rcssed  latent  defects  not  discoverable  by  the 
stipulated  tests,  but  only  by  actual  use.  The 
respondent,  in  making  this  contract,  prescrib- 
ed the  tests.  It  mnst  be  held  to  have  assum- 
ed, since  It  exacted  no  spedflc  warranty  of 
fitness,  that  cement  meeting  these  tests  would 
have  met  the  respondent's  purpose.  Under 
the  circumstances,  It  is  clear  that  the  spedflc 
stlpuIaU<m  of  testa  involved  no  .warranty  of 


what  cement  meeting  those  tests  would  do  or 
produce  when  placed  in  a  wall. 

In  Beck  V.  Sheldon,  48  N.  Y.  860,  8T1.  the 
defendant  ordered  certain  iron  by  a  Bpedlle 
brand  and  nnmben  for  the  making  of  atovea. 
The  Iron  furnished  bore  those  numbers,  and 
there  was  no  evidence  that  it  was  impnverly 
branded.  The  iron  was  delivered  and  used. 
None  was  returned  nor  a  retam  offered.  In 
an  action  for  the  pordiase  price,  the  pur- 
chaser  claimed  damages  for  the  poor  quality 
of  iron  ddivered,  insisting  that  the  iron 
should  have  been  suitable  for  the  purpose 
intended.  The  court  said :  "It  ia  said  that 
the  fracture  showed  a  grain  or  ciTstalliu- 
tion,  and  a  diaracter  of  Inm  which  was  not 
siutalned  by  its  reanlt  when  amelted.  So 
the  Judge  finds,  and  sndi  was  the  evidence. 
He  finds  also  that  ttxe  only  contract  was  that 
Poughkeepsle  pig  Iron  Nob.  1  and  2  should 
be  furnished,  and  that  the  pig  iron,  accord- 
ing to  the  contract,  was  duly  delivered  by  the 
plaintiff  to  the  defendants.  There  was  there- 
fore no  contract  either  that  iron  should  pro- 
duce particular  results  when  smdted,  or  that 
the  actual  result  should  be  the  same  with 
that  indicated  by  the  fracture.  On' this  point 
also  the  defendants  acted  upon  their  own 
Judgment,  receiving  neither  guaranty  or  rep- 
resentation from  the  adler.  If  their  expecta- 
tions are  not. realised,  they  must  themselves 
bear  the  loss." 

In  International  Pavement  Co.'  v.  Smlth- 
Beggs  Machinery  Co.,  17  Mo.  App.  264,  the 
plaintiff  purchased  certain  boilers  which 
the  defendant  undertook  to  deliver  tested 
to  200  pounds  to  the  square  indi  and  fur- 
nish the  testers'  certificate  before  shipment 
The  certificate  was  furnished.  The  plaintltF 
contended  that  the  contract  Implied  a  war- 
ranty that  the  boilers  were  reasonably  fit  for 
the  purpose  for  which  they  were  purchased. 
The  court  said:  "The  matter  of  Implied  war- 
ranty which  the  plaintiff  assumes  is  itself 
an  integral  element  of  the  express  warranty, 
into  which  it  Is  merged,  and  by  which  Its  ef- 
fect is  drcumscrlbed.  The  plaintlfTs  com- 
plaint Is  that  the  bolters  were  not  strong 
enough,  or  suffldently  capable  of  sustaining 
pressure,  for  the  purposes  to  which  they 
were  to  be  applied.  It  was  to  this  spedflc 
quality  of  strength  that  the  express  warranty 
was  directed,  and  in  which  the  extent  of  the 
defendant's  liability  was  limited  by  the 
words  used." 

While  in  the  case  Just  quoted  the  contract 
contained  an  express  warranty  placing  the 
duty  of  testing  upon  the  seller,  we  can  see 
no  reason  why  a  sale  subject  to  test  by  the 
pnrchaser  would  not  also  exclude  any  Implied 
warranty  as  to  things  which  the  teat  would 
dlsdose.  See,  also,  Thompson  v.  Libby,  su- 
pra. Recording  to  the  great  weight  of  an- ' 
thority,  there  is  a  distinction  between  ex- 
ecutory sales  by  manufacturers  and  execu- 
tory sales  by  dealers ;  Qie  mle  being  that,  on 
«  sale  by  a  nuumfncturer*  there  la  an  implied 


Digitized  by  Google 


WadL) 


BSATB  T.  7ISHBAGE 


&S7 


warranty  of  fltnees  tot  the  purpose  Intuided, 
and  of  freedom  from  defects  not  discoverable 
by  ordinary  inspection  and  tests,  while,  on  a 
sale  by  a  dealer,  there  is  no  such  Implica- 
tion, In  the  absence  of  a  specific  warranty  to 
tlut  effect  All  that  is  required  of  a  dealer 
Is  an  exercise  of  good  faith  and  fair  dealing. 
Kellogg  Bridge  Oo.  t.  Hamilton,  110  U.  8. 
108,  3  Sup.  Ct.  587,  28  L.  Kd.  86;  Farrow  v. 
Andrews  &  Co.,  69  Ala.  86 ;  Hoe  v.  Sanborn, 
21  N.  Y.  552,  78  Am.  Dec.  168;  Remy, 
Schmidt  &  Plelssner  t.  Healy,  161  Mich.  266, 
126  N.  W,  202,  29  L.  B.  A.  (N.  S.)  139,  21 
Ann.  Cas.  74;  Bierman  t.  City  Mills  Co.,  151 
N.  T.  482,  45  N.  E.  856,  37  U  R.  A.  799,  66 
Am.  St  Bep.  635;  Carleton  t.  Lombard, 
Ayres  &  Co..  149  N.  Y.  137,  43  N.  E.  422. 

In  the  case  before  us,  the  appellant  was  not 
a  manufacturer,  but  a  dealer.  It  sold  the 
cement  subject  to  inspection,  according  to 
tests  prescribed  by  the  purchaser.  The  pur- 
chaser failed  to  make  the  testa,  though  it 
Tvas  fairly  inferable  from  the  record  that  It 
knew  the  appellant  was  not  making  the  tests 
and  had  not  tested  any  of  the  cement.  It  is 
probably  true  that  on  a  sale  even  by  a  dealer 
withont  Bpedflc  warranty,  and  not  subject 
to  Inspection  or  test,  there  Is  an  implied 
undertaking  that  the  thing  sold  shall  be  rea- 
sonably fit  for  the  purpose  Intended,  where 
that  purpose  Is  known  to  the  seller,  but.  on 
the  record  here,  there  is  no  room  for  the  ap- 
Idlcatlon  of  such  a  rule. 

The  authorities  cited  by  the  respondent 
are  clearly  distinguishable  from  the  case 
here.  In  Tacoma  Coal  Co.  v.  Bradley,  2 
Wash.  600,  27  Pac.  454.  26  Am.  St  Rep.  890, 
there  was  Involved  a  sale  of  bricks  by  the 
iniinafacturer  for  the  construction  of  coke 
orens.  The  sale  was  not  expressly  subject 
to  inspection  or  test,  and  the  order  for  the 
bricks  negatlTed  any  Implication  to  that  ef- 
fect. It  contained  the  caution :  "I  want  you 
to  be  very  careful  about  the  quality.  Do  not 
send  anything  but  what  is  A  No.  1,  and  send 
qolck  as  possible."  And  again:  "This  is  a 
trade  you  will  want  to  hold  and  you  can  only 
do  it  by  sending  nothing  but  the  best"  The 
court  held  that  the  manofocturer,  in  filling 
this  order,  did  so  under  an  express  warranty 
of  the  quality  of  the  bricks.  While  recognis- 
ing the  rule,  as  sustained  by  the  New  York 
and  Wisconsin  authorities,  that,  in  the  ab- 
sence of  a  warranty  and  a  breach,  the  ven- 
dee's right  to  recover  damages  does  not  sur- 
Tive  the  acceptance  of  the  property  after  an 
opportunity  to  discover  defects,  unless  notice 
has  t>een  given  to  the  vaidor  or  the  vendee 
retnms  or  offers  to  return  the  property,  the 
coart  points  out  the  fact,  which  we  have  al- 
so noted,  that  this  rule  does  not  apply  In 
cases  of  express  warranty  of  gnallty.  In  that 
case,  moreoT^,  the  evidence  tended  to  show 
that  there  was  no  method  of  ascertaining 
whether  the  bricks  were  fit  for  the  purpose 
iDteoded  other  than  actual  us&  Had  there 
been  some  well-known  test,  and  had  the  piu> 


dbasCT  bought  subject  to  such  test  without 
any  express  warranty  of  quality,  there  can 
be  Uttle  question  that  the  decision  in  that 
case  would  have  been  different  A  review 
of  the  cases  dted  from  other  Jurisdictions 
discloses  an  equal  inapplicability.  In  Buf- 
falo Barb-Wire  Oo.  v.  PhllUps,  67  Wis.  129, 
30  N.  W.  295,  the  defects  complained  of  were 
latent  defects  which  could  not  be  discovered 
by  ordinary  Inspection.  In  Grould  v,  Steln» 
149  Mass.  570,  22  N.  R  47,  5  L.  R.  A.  213, 
14  Am.  St  Rep.  465,  there  was  an  express 
warranty  that  the  goods  should  be  "as  per 
sample"  and  "of  second  quality."  In  Sh^w 
V.  Smith,  45  Kan.  334,  25  Pac.  886,  11  L.  R. 
A.  681,  there  waa  a  sale  of  fiax  seed  for 
planting,  with  a  stipulation  that  the  seller 
would  purchase  the  crop  when  grown. 
Whether  the  seed  would  grow  or  not  could 
not  be  determined  by  ordinary  Inspection. 
It  was  held  that  there  was  an  Implied  war- 
ranty that  they  were  fit  for  the  purpose  for 
whlc^  they  were  sold. 

We  are  driven  to  the  conclusion  that,  un- 
der the  contract  here  In  question,  the  duty  of 
applying  the  tests  prescribed  was  upon  the 
respondent;  that  the  provision  that  the  sale 
was  subject  to  test  was  a  condition  precedent, 
the  remedy  upon  which  did  not  survive  ac- 
ceptance; and  that  there  was  no  Implied 
warranty  that  the  cement  was  fit  fbr  the 
purpose  for  which  it  was  bought 

The  appellant  admits  that  it  owes  the  re- 
spondent $494.76  for  freight  on  certain  of  the 
cement  from  Hannibal,  Mo.,  to  Minneapolis, 
Minn.,  and  the  further  sum  of  $2,339.62  for 
sacks  returned.  The  court  found  that  these 
sums  have  never  been  paid.  The  respondent 
admits  a  counterclaim  in  fttvor  of  the  appel 
laht  of  $2,900.  The  court  found  this  amount 
as  $2,913.37.  Eliminating  from  the  court's 
findings  the  consequential  damages  which  we 
hold  under  the  contract  the  respondent  can- 
not recover,  there  Is  apparently  due  to  the 
appellant  a  balance  of  $79. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded,  with  direction  to  enter  Judgment 
in  accordance  with  this  opinion. 

CROW,  0.  J.»  and  MAIN,  GOSE,  and 
OHADWICK,  JJ.,  concur. 


STATE  ex  reL  LEACH  v.  FISHBAOK,  State 
Ins.  Com'r.   (No.  11,746.) 

(Supreme  Oonrt  of  Wasbii^ton.   April  27, 

1914.) 

1.  Ihsukanok  (S  21*)— OonTBoi.  AifD  Requla- 
TioN— PoBsiow  OoMPANiEs— Deposit  of  Sb- 
cuBrnss. 

The  Insurance  Code  (3  Rem.  &  BaL  Code, 
i  6069—22)  provides  that  an  alien  insurance 
company  Bhall  not  be  permitted  to  do  basineis 
In  ue  state  unless  it  shall  have  secarides  to 
the  amount  of  $200,000  on  deposit  with  iosur- 
ance  departments  in  the  United  States.  Sec- 
tion 6058—24,  pars.  1,  2,  provide  that  a  for- 
ogn  Insurance  company  shall  deposit  lecuritieB 
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to  the  amount  that  fht  state,  wfaer«  it  wai  in- 
corporated, requires;  paragraph  3  provides 
that  a  domestic  company  Bball  deposit  $50,000 
in  ucorities  before  recemnv  its  certificate,  and 
the  balance,  to  the  amount  ot  the  requisite 
minimnm  capital,  within  one  year;  and  para- 
graph 4  provides  that  every  insurance  company 
required  to  have  a  cash  cairital  shall  keep  on 
deposit  securities  equal  to  the  required  mini- 
mum cash  capital.  Held  that  the  plain  intent 
of  the  act  was  to  require  a  foreign  insurance 
company  to  keep  not  less  than  $200,000  in  se- 
curities on  deposit  with  the  inauraace  depart- 
ment of  this  state  or  the  state  where  it  was 
Incorporated,  and  the  fact  that  each  a  company 
was  not  required  to  make  any  deposits  by  the 
laws  of  the  state  where  incorporated,  did  not 
relieve  it  from  making  the  deposit  reqoired  by 
subdivision  22. 

[Ed.  Note.— For  other  cases,  see  Insorftnce, 
Cent  Dig.  i  23;   Dec.  Dig.  |  2L«] 

3.  InsuBANCE  (S  21*)— Control  and  Reoula- 
TioN— FoBEioN  CoicPANiEa— Deposit  of  Sb- 

CUBITIES. 

There  is  no  such  conflict  between  the  In- 
surance Code  (3  Rem.  &  Bal.  Code,  I  6059—24) 
paragraph  4  and  paragraphs  1  and  2,  as  to 
require  an  investigation  of  the  history  of  the 
act  to  determine  whether  paragraph  4  ought  not 
be  disregarded  as  in  conflict  with  paragraphs 
1  and  2. 

[Ed.  Note.— For  other  cases,  see  Insnranee, 
Cent  Dig.  f  23;  Dec.  Dig.  |  21.*] 

3.  Insurance  ({  21*)— Cohtboi.  and  Rkqtjla- 
TiON— FoBEiaN  Companies— Deposit  ot  Se- 

CDBITIES. 

It  cannot  be  considered  that  the  Lensla- 
tare,  in  enacting  tiie  Insurance  Code  (3  Rem. 
&  BaL  Code.  |  6059—24)  intended  to  allow  a 
foreign  insontnce  company  to  do  business  in 
the  state  wiUiont  depositing  securities,  as  re- 
quired of  domestic  companies,  though  sach  de- 
posits be  not  required  by  the  laws  of  the  state 
where  it  was  incorporated,  as  that  would  direct- 
ly violate  Const,  art.  12,  |  7,  providing  that 
lordgn  corporations  shall  not  be  allowed  to  do 
business  within  the  state  on  more  fiivorable 
terms  than  domestic  corporations. 

[E^d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  23 ;  Dec.  Dig.  $  a..*] 

4.  iNStTRANCB  (I  21*)— CONTBOL  AND  REGULA- 
TION—FOBKIGN  CoiCFAniBS— Deposit  ov  Sk- 
OTTBrnxs. 

The  insurance  eommis8ioDeT*s  constmction 

of  the  Insurance  Code  (3  Rem.  &  BaL  Code,  | 
6069 — 24),  as  permitting  foreign  insurance  com- 
panies to  do  business  in  the  state  without  de- 
positiBC  securities,  will  not  be  adopted  by  the 
court,  m  face  of  ue  manifest  intention  ol  the 
Legislature  to  require  such  deposits. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  23;  Dec.  Dig.  |  21.*] 

5.  Statutes  ({  219*)— OonbteuotioR— Cnsiov 
AND  Usage. 

Where  a  construction  has  been  placed  upon 
a  statute  by  a  department  of  the  goyernment, 
and  proper^  Interests  have  been  acquired  by 
long  usage,  such  construction  should  be  adopted 
by  the  court,  but  the  rule  is  not  applicable, 
where  the  statute  is  dear  and  frea  tnm  doubt 
as  to  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  296.  297:  Dec.  Dig.  |  21S!^] 

6.  CoNBTrnrnoNAi  Law  (J  296*>— Insttrance 
(5  21*)- Due  Pbocebs— Contbol  and  Regu- 
lation —  Foreign  Companies  —  Deposit  of 
Secubities. 

The  construction  of  the  Insurance  Code 
(8  Rem.  A  Bal.  Code,  S|  6059-22,  0069-24), 
as  requiring  foreign  insurance  companies  to 
keep  at  least  $200,000  in  securities  on  deposit 
as  therein  provided,  though  the  laws  of  the  . 


state  of  their  incorporation  do  not  require  de- 
posits, is  not  in  conflict  with  the  fourteenth 
amendment  of  the  federal  Constitution,  nor 
with  the  state  Constitution. 

[Ed  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  ||  81^-838,  MOSiS: 
Dec.  Dig.  i  286:*  Insurance,  Centbis.  |  23; 
Dec.  D^.  1  SIL*} 

■DeDATtin&A  2.  ICandamiu  by  Oie  State, 
OD  tlie  relation  ot  Walter  C.  Leadi.  against 
H.  O.  Blshback,  to  compel  reqwodent,  as  In- 
surance commiaaloner  <tf  the  state,  to  lasne  a 
license  to  the  Northwestern  Fire  ft  Marine 
Insurance  Company.  Peremptory  writ  de-< 
Died. 

Geo.  D.  Emery,  of  Seattle,  for  relator.  W. 
V.  Tanner  and  U  I*,  Tbompscm,  both  of 
Olympla,  for  respondent 

MOUNT,  J.  This  Is  an  appUcation  for  a 
peremptory  writ  of  mandate  to  the  Insurance 
commissioner  of  this  state  to  issue  a  license  to 
the  Northwestern  Fire  ft  Haiine  Insurance 
Company,  a  corpwatlon  of  flie  state  of  Uin- 
nesota,  upon  Its  compliance  with  the  reqairo* 
ments  of  the  Insurance  Code  of  Weshlngton, 
other  than  the  deposit  of  securltiea  as  requir- 
ed by  section  6059—24,  S  Bern,  ft  BaL  Code. 

[1]  It  appeara  from  the  petition  that  the 
Northwestern  Fire  ft  Marine  Insurance  Com- 
pany is  a  8to^  conwany  of  flie  state  of  MIih 
nesota.  This  company  was  Incorporated  sev- 
eral years  prior  to  the  adi^itfon  ot  the  Insnr- 
anee Code  of  this  state,  but  did  not  apply  for 
a  llcoise  to  do  bnsliiess  In  this  state  nntll 
after  the  ad<vtlon  of  the  Code.  The  lawe  of 
the  state  of  Minnesota,  where  the  iosnranoe 
company  was  incorporated,  make  no  require- 
ments as  to  the  deposit  ot  aecnrittea  by*  sndi 
corporations,  either  foreign  or  domestic.  Up- 
on an  appUcation  for  a  license  to  do  bnslness 
in  ttiis  state, 'the  same  was  r^sed  by  ttte 
insurance  commissioner,  unless  the  insurance 
company  would  deposit,  securities  to  the 
amount  of  $200,000  with  the  state  treasurer 
of  Washington.  A  petition  waa  therenpMi  fil- 
ed in  this  court  praying  fbr  the  writ 

Hie  Insdranoe  Code  <3  Rao.  ft  Bal.  Code,  i 
6059—22)  provides:  "Each  alien  Insurance 
company  admitted  to  do  business  in  tUa 
state,  shall  not  transact  any  business  of  in- 
surance in  this  state,  nnless  it  dull  hare 
within  the  United  States  deposited  with  In- 
surance departments,  or  held  in  txwt  as  here- 
inafter provided,  not  less  Uian  two  hundred 
thousand  dollars  InTCsted  In  like  mannfir  aa 
the  cai^tal  of  a  similar  domestic  insurance 
company  Is  required  to  be  invested;  *  •  • 
that  no  alien  company,  except  oooperatlTe 
life  and  fraternal  bwefldary  immrance  com- 
panies, shall  transact  any  business  of  insnr* 
ance  in  this  state,  unless,  if  it  transact  fire 
insurance  in  Uils  state.  It  has  deposited  with 
the  proper  Insurance  department  or  legal  cna- 
todlan  of  such  d^stt  In  this  or  any  other 
state  or  states  or  district  of  the  United 
States,  for  the  benefit  and  security  of  Its  pel- 
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leg  iKdden  In  fhe  United  States,  a  sum  not 
taa  than  two  hundred  thousand  dollars,  In- 
nsted  as  in  this  act  required;  or  if  It  ttans- 
act  In  tbis  state  one  or  more  of  the  other 
kinds  of  Insurance  business  permitted  toj  the 
prorlskms  of  this  act  to  be  transacted  bj 
any  sndi  company,  it  has  deposited  with  lite 
iDsiuance  department  or  legal  custodian  for 
hke  pnrposes,  such  amount  as  may  be  re- 
qoired  of  domestic  inaunnca  companies  doing 
tbe  same  kind  of  business.'* 
Section  605»— 24  prorldas: 
"Every  foreign  insurance  company  doing 
boBlDCss  in  thiii  state  and  required  by  this 
act  to  bave  a  cash  capital,  shall  deposit  and 
keep  on  deposit  with  the  state  treasurer, 
throQgh  ttie  olhoe  of  the  insurance  conunis- 
siwer  this  state,  the  same  amount  and 
cbaracter  of  securities  which  a  like  dom^tlc 
company  Is  required  to  deposit  with  the  de- 
positary for  securities  of  insurance  com- 
paoles  of  the  state  by  which  laws  such  insur- 
sBce  company  Is  Incorporated. 

"When  any  state  shall  require  insnrance 
companies  of  other  states  to  ^poslt  with 
Kme  officer  of  such  other  state  secnritles  In 
tnist  for  policy  holders  of  svuib  company  as 
a  prerequisite  to  thelc  transacting  business  in 
BDch  state,  the  treasurer  of  this  state  shall 
receive  on  deposit  from  any  domestic  in- 
surance  company  the  securities  required  by 
the  laws  of  sndi  other  state. 

"Every  domestic  insurance  company  re- 
quired by  this  act  to  deposit  securities  to  the 
amount  as  provided  by  this  act  shall  deposit 
such  securities  with  the  state  treasurer,  and 
aoy  domestic  insurance  company  may  deposit 
BQch  securities  with  the  state  treasurer  for 
the  protection  of  all  policy  holders  of  such 
company.  Every  domestic  Insurance  company 
Iiereafter  organized  shall  deposit  with  the 
state  treasurer  authorized  securities  in  the 
mm  of  fifty  thousand  dollars  at  or  prior  to 
the  time  it  receives  a  certificate  of  authority 
to  commeoce  effecting  Insurance,  and  the 
commissioner  shall  within  one  year  thereaf- 
ter regnlre  such  company  to  make  further  de- 
posits of  such  securities  sufficient  to  equal  In 
the  aggregate  tbe  amount  of  the  mlnlmnn 
tapital  required  by  this  act  of  auch  company. 

"Every  Insurance  company,  required  by 
this  act  to  have  a  cash  capital,  shall,  on  or 
before  the  first  day  of  January,  nineteen 
hundred  and  twelve,  deposit  and  keep  on  de- 
posit, with  the  state  treasurer  through  the 
office  of  the  commissioner,  its  funds  and  se- 
curities equal  in  amount  and  value  to  the 
minimum  cash  capital  required  by  this  act 
of  sQch  company,  and  which  deposits  shall 
be  exchanged  for  Investments  authorized  as 
provided  by  this  act" 

It  Is  apparently  conceded  by  the  relator 
flnt  If  the  last  paragraph  of  subdivision  24 
tbove  quoted  Is  properly  a  part  of  that  sec- 
tion, that  the  writ  must  be  denied.  But  it  is 
srgned  that  this  poragraph  is  not  properly 
'  I*rt  of  the  statute,  because  it  was  insert- 
ed aad  passed  by  Uw  Legislature  through 


mistake  and  Inadrertence.  it  Is  «mtended 
tibat  this  paragrajdi  is  in  conflict  wUh  the 
first  two  paragraphs  of  snbdiTision  24  ahoTo 
quoted,  and,  so  b^ng,  It  most  be  dlsr^aided. 

[2]  We  are  referred  to  the  House  and 
Senate  Jonmais  of  the  Legislature  of  the  ses- 
sion of  1911  when  the. act  was  passed,  to 
show  that  the  Sxet  three  paragraphs  of  this 
subdivision  were  Inserted  by  amendment,  and 
were  intended  to  take  the  place  of  the  fourth 
paragraph,  ^ere  is  no  doubt  some  ground 
for  the  contention  ot  the  relator  v^n  this 
question,  and,  it  subdivision  24  ot  section 
6008  etoiod  alone,  it  might  be  necessary  to 
enter  Into  a  discussion  of  the  method  by 
which  this  paragraph  was' passed  by  the  Leg- 
l^tur&  In  State  ex  r^  iBtna  life  Ins.  Co. 
V.  Schively.  68  Wash.  SOS,  128  Pac.  784,  we 
said:  "Where  the  act  as  passed  contains  an 
ambiguity,  either  latent  or  patent,  reference 
may  be  had  to  the  history  of  the  bill  before 
the  Legislature,  beyond  the  enrolled  bill,  to 
ascertain  the  legislative  Intent  (Scouten  v. 
Whatcom,  33  Wash.  273,  74  Pec.  388);  but 
the  Intent  of  an  act  fair  on  Its  face  must  be 
ascertained  from  the  language  of  the  act  it- 
self." By  reading  the  act  as  a  whole,  In  so 
far  as  it  relates  to  the  right  of  foreign  com- 
panies to  do  business  In  this  state,  it  seems 
plain  to  us  that  the  Legislature  intended  that 
foreign  insurance  companies  are  required  to 
deposit  with  the  insurance  department  of 
this  state,  or  the  state  where  the  company  is 
Incorporated,  not  less  than  |200,000,  Invested 
in  like  manner  as  tbe  capital  of  similar  do- 
mestic Insnrance  companies  is  required  to  be 
invested,  and  that  the  fourth  paragraph  of 
subdivision  24  is  simply  a  restatement  in 
another  form  of  that  idea,  and  fixes  the  time 
when  tbe  deposit  shall  be  made.  The  first 
two  paragraphs  of  subdivision  24  are  recipro- 
cal In  their  nature,  and  provide,  in  substance, 
that  the  same  amount  and  character  of  secu- 
rities which  a  like  domestic  company  of  this 
state  Is  required  to  deposit  with  the  de- 
positaries of  other  states  shall  be  deposited  in 
this  state  by  Insurance  companies  organized 
In  other  states. 

[3]  We  are  satisfied  that  It  was  not  the 
intention  of  the  Legislature,  when  it  inserted 
these  provisions  to  permit  foreign  companies 
to  do  business  in  this  state  under  more  fa- 
vorable conditions  than  domestic  companies 
of  the  same  kind  were  permitted  to  do  busi- 
ness. If  so,  then  clearly  these  provisions  are 
unconstitutional,  because  tbe  Constitution  of 
this  state  provides  at  section  7  of  article  12: 
"No  corporation  organized  outside  the  limits 
of  this  state  shall  be  allowed  to  transact 
business  within  the  state  on  more  favorable 
conditions  than  are  prescribed  by  law  to 
similar  corporations  organized  under  the 
laws  of  this  state."  Tbe  third  paragraph  of 
this  subdivision  expressly  provides  that  ev- 
ery domestic  Insurance  company  hereafter 
organized  shall  deposit  with  the  state  treas- 
urer authorized  securities  in  tbe  sum  ot  $50,- 
000  at  or  prior  to  the  time  it  receives  its 
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certificate  of  autborily  to  commence  effect- 
In?  Insurance,  and  the  commissioner  within 
one  year  thereafter  shall  require  Buch  com- 
pany to  mabe  further  deposits  of  euch  se- 
curities sufficient  to  equal  In  the  a^regate 
the  amount  of  the  minimum  capital  required 
by  the  act.  So  It  la  apparent  that  U  foreign 
companies  organized  outside  the  state  in  a 
state  which  makes  no  requirements  of  the 
deposit  of  securities  by  such  corporations, 
either  foreign  or  domestic,  shall  be  allowed 
to  do  business  in  this  state  without  the  de- 
posit of  securities  which  domestic  companies 
doing  a  like  business  are  required  to  de- 
posit, then  such  foreign  companies  are  au- 
thorized to  do  business  In  this  state  under 
more  favorable  conditions  than  are  prescrib- 
ed by  law  for  similar  corporations  of  this 
state,  in  direct  conflict  with  the  constitu- 
tional provlrfon  above  quoted.  When  all 
these  provisions  of  the  statute  are  read  to- 
gether, we  are  satisfied  that  there  is  no  such 
ambiguity  or  inconsistency  as  to  require  us 
to  determine  whether  the  fourth  paragraph 
of  subdivision  24  was  inadvertently  adopted 
or  not  The  statute  is  fair  upon  Its  face, 
and  must  be  construed  as  we  And  It.  It  was 
presumably  at  least  passed  by  the  legislative 
department  and  approved  by  the  Governor, 
as  it  appears  upon  its  face  to  have  been 
passed,  and  speaks  the  intention  of  the  leg- 
islative department  This  paragraph  we 
think  Is  in  accord  with  the  first  and  sixth 
paragraphs  of  subdivision  22  above  quoted, 
and  so  far  as  this  relator  Is  concerned,  adds 
nothing  that  is  not  required  by  the  provi- 
sions of  subdivision  22  of  section  6059.  We 
are  satisfied  from  the  provisions  of  the  In- 
surance Code,  above  quoted  that  it  was  the 
legislative  intent  tliat  all  insurance  compa- 
nies, whether  domestic  or  foreign,  seeking 
the  right  to  do  business  In  this  state  after 
the  passage  of  the  act,  are  required  to  make 
the  deposits  therein  stated,  either  in  this 
state  or  In  the  state  where  the  company  is 
organized. 

[4,  B]  Counsel  for  the  relator  argue  that 
because  the  insurance  commissioner  has 
heretofore  construed  the  Statute  so  as  to  per- 
mit foreign  Insurance  companies  to  do  busi- 
ness in  this  state  without  making  the  de- 
posit required  by  the  act,  that  construction 
should  be  adopted  by  this  court  This  Is  no 
doubt  true  where  a  departmental  construc- 
tion has  been  placed  upon  an  act  and  prop- 
erty interests  have  been  acquired  by  long 
usage.  But  this  rule  is  subject  to  modifica- 
tion. In  Black,  Interpretation  of  Laws  (2d 
Ed.)  p.  296,  the  rule  is  stated  as  follows: 
"A^in,  It  must  not  be  forgotten  that  usage, 
like  all  other  extraneous  aids  in  statutory 
construction,  may  be  resorted  to  only  when 


the  meaning  of  the  statute  is  Involved  in 
doubt  or  obscurity.  If  the  act  la  so  plain 
and  clear  In  Its  terms  as  not  to  admit  of  any 
sutratantlal  doubt,  the  courts  are  bound  to 
put  upon  It  that  construction  which  Its  terms 
demand,  and  to  disregard  any  and  all  con- 
trarlant  usages  or  popular  opinions."  And 
this  Is  no  doubt  the  correct  rule.  We  think 
there  can  be  no  doubt  that  the  Legislature 
did  not  Intend  that '  companies  situated  as 
this  company  was  should  be  permitted  to  do 
business  In  this  state  upon  more  &TOiable 
terms  than  domestic  companies. 

[6]  Ck>un8el  for  the  relator  further  argue 
that  the  construction  placed  upon  subdivision 
24.  is  in  violation  of  the  fourteenth  amend- 
ment to  the  federal  Constitution.  But  we 
are  satisfied  that  this  act  is  not  In  violation 
of  that  provision  of  the  Constitution.  It  Is 
within  the  power  of  the  state  to  make  such 
reasonable  limitations  upon  the  right  of  for- 
eign companies  to  do  business  In  this  state 
as  It  deems  proper.  It  was  said  by  Judge 
Field  In  Paul  v.  Virginia,  8  Wall.  168,  19  L. 
Ed.  357:  "The  corporation  being  the  mere 
creation  of  local  law  can  have  no  legal  ex- 
istence beyond  the  limits  of  the  sovereignty 
where  created.  *  *  •  The  recognition  of 
Its  existence  even  by  other  states,  and  the 
enforcement  of  Its  contracts  nmde  therein, 
depend  purely  upon  the  comity  of  those  states 
— a  comity  which  is  never  extended  where 
the  existence  of  the  corporation  or  the  exer- 
cise of  Its  powers  are  prejudicial  to  their  In- 
terests or  repugnant  to  their  policy.  Hav- 
ing no  absolute  right  of  recognition  In  other 
states,  but  depending  for  such  recognition 
and  tiie  raforcement  of  its  contracts  upon 
their  assent,  it  follows,  as  a  matter  of  course, 
that  snch  assent  may  be  granted,  upon  such 
terms  and  conditions  as  those  states  may 
think  proper  to  Impose  Thef  may  azt^nde 
the  foreign  corporation  entirely,  ,they  may 
restrict  its  business  to  partlcnlar  locaUties, 
or  they  may  exact  soch  security  for  the  per- 
formance of  its  contracts  with  their  dtizena 
as  In  their  judgment  will  best  promote  the 
public  intoest  The  whole  matter  rests  in 
their  dlseratlon."  We  are  aaUsfled.  there- 
fore, that  these  provlslQiis  are  not  In  con- 
filct  with  the  tedenil  Gonstltation,  and  as  we 
have  conatmed  fhem  above,  are  not  in,  oim* 
filet  with  tbe  Constltutiou  of  this  stat^  and 
that  the  Ingnrance  commissioner  properly  re- 
fused the  application,  unless  the  Insurance 
company  aihonid  AepoiAt  the  securities  de> 
manded. 

The  writ  la  therefore  denied. 

CROW,  O.  J.,  and  PARKER,  PULLER- 
TON,  and  MORRIS,  J  J.,  concur 
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BOARD  or  DIRECTORS  OF  QUINOT  TAL- 
LET  ma.  DIST.  T.  SCOTT. 
(No.  U,897.) 

(Saprane  Goort  of  Washington.   April  29, 
1914.) 

1.  Afeul  and  BIbbob  (I  173*)— DxraNSBS 
Not  Ubgid  Below. 

Where  the  directors  of  an  irrigation  district 
petitioned,  under  Rem.  &  Bal.  Code  H  0489- 
9i9i,  to  have  the  proceedlngi  for  the  formation 
of  the  diatiict  and  for  an  ianw  of  twnds  examin- 
ed and  approved,  and  in  their  petition  set  forth 
ID  detail  the  proceedings,  Including  tbeir  deter- 
mination of  the  amount  of  bonds  needed,  and  de- 
fendant demurred  to  the  petition  for  want  of 
UxtM.  and,  when  that  was  overruled,  refused  to 
plead  fortner,  defendant  cannot  on  appeal  urge 
that  the  bond  Issue  proposed  was  too  large,  and 
that  the  tax  necessairy  would  amount  to  confis- 
cation of  his  land;  that  question  not  having 
been  raised  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1079-1089,  1091-1093, 
109&-1098,  U0iL-ai29;  Dee.  Dig.  |  173.*] 

2.  WATBBS  AHD  WAIBB  OOUBgBS  (I  280*)— IB- 
BIOATION  DiBIBIOr  — PBOCEEDIRQ  TO  COR- 
RBK   ObOAKIZATION   AND    BoNDS  —  SuMl- 

cuNCT  OF  Petition— Dkbcbiftion. 

Such  petition  containing  a  direct  reference 
to  the  order  of  the  board  of  county  commis- 
•itsien  in  which  the  district  was  described, 
though  it  did  not  itself  describe  the  boundaries 
was  sufficient,  in  view  of  the  utaxim  that  "that 
is  certain  wbich  can  be  made  certain." 

[Bd.  Note.— For  other  eases,  see  Waters  and 
Water  Coarses,  Cent  Dig.  |  810;  Dec.  Dig. 
I  230.*] 

3.  Waters  ahd  Watto  CotTBSU  <|  2S0*>— Ib- 

EIGATION  DISTBICT^PeTITIOW  MB  CONFIB- 
IIATIO  N— SUFFICIENOT. 

Such  petition,  reciting  that  notices  of  the 
dection  on  the  formation  of  the  district  were 
posted  in  three  public  places  in  each  election 
precinct,  a  convenient  number  of  which  had  been 
Mtablisbed  by  the  county  commissioners  in  an 
order  filed  with  the  county  auditor,  was  good  as 
against  a  general  demurrer  on  the  ground  that 
it  did  not  allege  the  establishment  of  such  pre- 
dncta  sufficiently  to  permit  proof  thereof. 

W[Bd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  319;  Dec.  Dig.  | 
230.*] 

4.  Watbb  ahd  Waisb  GouBass  Jf  2S1*>— 
Ebtabubhhent  or  Ibbioatioh  Distbioiv- 
EenuATE— Statutb. 

Under  the  statute  which  does  not  forbid  the 
directors  of  an  irrigation  district  from  taking 
tbe  advice  of  a  .competent  engineer  in  making 
their  estimate  of  the  amount  of  money  to  be 
raised,  but  merely  requires  that  they  make  the 
estimate,  their  estimate,  made  in  good  faith  and 
approved  by  the  qualified  electors  of  the  district, 
is  rafficient. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  320;  Dec  Dig.  | 

5.  Statutes  (j  141*)  —  Validitt  —  Subject 
AHD  Titlb— Amendment. 

Act  March  22,  1918  (Laws  1913.  c.  165), 
ntitied  "An  act  relating  to  the  organization 
and  government  of  irrigation  districts,  and 
amending  sections  *  *  * "  of  Rem.  &  Ral. 
Code,  was  not  Invalid  for  want  of  a  sufficient 
tlUe. 

[Ed.  Note^For  other  cases,  see  Statutes, 
Cent  Dig.  H  48,  198,  209;  Dec  Dtg.  |  141.*] 

Department  2.  Appeal  from  Superior  Court 
Grant  County;  B.  S.  Stelner.  Judge. 


Petition  of  the  Board  of  Directors  of  tbe 
Qnlncy  Vall^  Irrigation  District  for  the  ex- 
amination, approval,  and  confirmation  of  the 
proceedings  for  the  formation  of  the  district 
and  tbe  lasoe  and  sale  of  Its  Ijonds,  in  which 
il.  M.  Soott  appeared  and  demurred.  Pro- 
ceedlngs  approved  and  oonflrmed,  and  Scott 
appeals.  Affirmed. 

Wm.  M.  Clapp,  of  Ephrata,  for  appellant 
John  P.  Hartman  and  Arthur  B.  Nafe,  both 
of  Seattle^  for  respondent 

FULLERTON,  J.  On  December  1,  1913, 
tbe  Iward  of  county  commissioners  of  Orant 
county  entered  an  order  declaring  certain 
territory  situated  in  tliat  county  duly  or- 
ganized as  an  irrigation  district  under  the 
name  and  sl7le  of  Quincy  Talley  Irrigatlou 
District  The  district  was  organized  pursu- 
ant to  tbe  proTlalona  of  <^pt«r  Til  of  title 
XLTIII  of  B«m.  &  BaL  Code  and  the  acts 
amendatory  thereof.  Thereafter  a  board  of 
directors  of  such  district  was  elected,  which 
board  m  December  1918,  detenuined  by 
resolatkm  Uukt  for  tbe  purpose  ot  oonstmct- 
Ing  necessary  Irrigating  canals  and  works 
and  acquiring  the  necessary  property  and 
il|^  ot  way  therefor  and  otherwise  carry- 
ing oat  the  porposes  <tf  tbe  organization,  it 
was  necessary  to  raise  money,  estimating  and 
determining  the  amount  necessary  to  be  rais- 
ed at  $160,000.  To  that  aid  the  board  caUed 
a  spedAl  election  to  be  held  In  the  district 
on  a  date  named  for  tbe  purpose  of  submit- 
ting to  the  electors  of  the  district  Uio  ques- 
tion wtaethw  or  not  bonds  ot  the  district  In 
that  amount  should  be  Issued.  An  electlou 
was  held  pursuant  to  tha  call  at  wfal^  the 
required  number  of  electors  voted  In  favtw  of 
issuing  such  bonds.  The  dlrectora  afterwards 
canvassed  the  vote,  and,  finding  that  a  ma- 
jority favored  Ou  issuance  of  bonds,  entered 
an  Older  on  the  minutes  of  the  board  declare 
ing  the  remit  ot  the  Section  to  be  In  fstTor 
of  tbe  issnance  of  socb  bonds.  Tberesfter, 
and  on  January  18,  1914,  the  board  of  di- 
rectors of  the  district  commenced  a  special 
proceediog  in  the  superior  court  of  Grant 
county  under  the  provisions  of  sections  6489- 
6494  of  tbe  act  before  cited,  for  the  purpose 
of  having  the  sufficiency  of  the  proceedings 
tiad  In  the  formation  ot  the  district  and  in 
the  issuance  of  bonds  "judlcialiy  examined. 
ai>pi^oved,  and  confirmed."  The  petition  Qled 
by  the  directors  for  such  purpose  set  forth  the 
entire  proceedings  in  substantial  detail,  and 
particularly  set  forth  the  facts  showing  the 
proceedings  had  for  the  Issuance  of  tbe 
bonds,  and  prayed  tbat  the  court  fix  a  time 
and  place  for  hearing  the  same,  direct  that 
notice  thereof  be  given  .as  required  by  law, 
and  that  at  such  bearing  the  proceeding  be 
Judicially  examined,  approved,  and  confirm- 
ed. At  the  time  the  petition  was  filed  the 
court  fixed  a  day  for  the  hearing  thereof,  and 
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directed  that  notice  be  given  In  the  man- 
ner and  for  the  time  required  by  the  statute. 
Notice  was  so  given,  and  on  the  day  appoint- 
ed for  the  hearing  the  appellant,  E.  M.  Scott, 
appeared  and  demurred  to  the  petition  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  or  facts 
sufficient  to  warrant  the  relief  sought  for  in 
th^  petition.  His  demurrer  was  overruled 
hy  the  court,  whereupon  he  refused  to  plead 
further.  The  court  thereupon  entered  Judg- 
ment against  him  to  the  effect  that  he  take 
nothing  by  his  demurrer.  Certain  other  prop- 
erty owners  In  the  district  also  appeared,  and 
by  answer  set  forth  that  lands  owned  by 
them,  which  had  been  Induded  In  the  bound- 
aries of  the  district  were  not  capable  of  be- 
ing irrigated  by  the  same  system  of  works 
applicable  to  the  other  lands  of  the  district, 
as  snch  lands  lay  above  the  conunon  level  of 
the  gravity  system  of  IrrlgatioQ  the  directors 
of  the  district  purposed  to  install.  The  court 
thereupon  entered  npon  an  Inquiry  into  the 
proceedings  and,  finding  that  the  allegations 
of  the  answering  defendants  were  true,  or- 
dered the  tract  described  stricken  from  the 
boundaries  of  the  district.  The  court  then 
Inquired  Into  the  proceedings  had  with  ref- 
erence to  the  organization  of  the  district, 
and  with  reference  to  the  proposed  issuance 
of  bonds,  and,  finding  that  such  proceedings 
were  had  In  accordance  with  the  statute,  en- 
tered a  decree  approving  and  confirming  the 
same.  From  the  decree  Scott  appeals. 

[1]  The  first  contention  of  the  appellant. 
If  we  correctly  gather  it  from  his  argument, 
is  that  the  bond  issue  la  too  large,  and  that 
the  special  tax,  which  It  will  be  necessary  to 
levy  In  order  to  pay  the  accruing  Interest 
and  principal  up<ni  the  bonds,  will  confiscate 
hlB  property.  Bat  we  tUnk  the  record  is 
not  sufllciently  complete  to  enable  na  to  de- 
termine this  question.  Had  the  appellant 
answered  the  petition  and  made  the  matter 
an  Issue,  it  is  possible  that  under  the  prorl- 
slons  of  section  6498  of  the  Code  he  could 
have  had  It  inquired  into  by  the  court  But 
he  rested  on  the  record  as  made  by  the  peti- 
ti(mer8,  and  this  record  shows  that  the  board 
of  directors  of  the  district  fa  their  estimate, 
and  the  electors  apivovlng  the  estimate  de- 
termined that  the  Bums  proposed  to  be  rais- 
ed were  reasonable,  and  did  not  exceed  the 
requirements  of  the  district  Because  of 
want  of  allegation  and  evidence  to  the  con- 
trary this  was  conduBlve  upon  the  trial 
court,  and  of  course  conclusiTe  here. 

[2]  He  next  contoids  that  the  petition  filed 
in  the  superior  court  is  fatally  defective  be- 
cause It  does  not  In  itself  contain  a  descrip- 
tion of  the  boundaries  of  the  irrigation  dis- 
trict But  while  tjie  petition  did  not  set 
forth  the  descrlptlcm.  It  contained  a  direct 
reference  to  the  order  of  the  board  of  coun- 
ty commissioners  in  which  the  description 
la  found.  This  we  think  sufficient.  It  would 
no  doubt  conduce  to  convenience  as  a  matr 


ter  of  reference  for  the  petition  to  contain  a 
description  of  the  boundarlea  oi  the  district, 
but  the  petition  Is  not  indefinite  or  uncer- 
tain because  of  Uie  omission.  It  is  a  rule 
of  logic  as  well  as  a  maxim  of  equity  that 
"that  Is  certain  which  can  be  made  cer- 
tain," and  no  difficulty  arises  from  an  at- 
tempt to  make  certain  the  boundaries  to 
which  the  petition  refers. 

[3]  The  petition  as  filed,  after  reciting  cer- 
tain of  the  proceedings  had  by  the  board  of 
county  commissioners  In  the  formation  of 
the  district,  further  recites:  "And  notices  of 
the  said  election  were  posted  in  three  public 
places  in  each  election  precinct  In  Qulncy 
Valley  Irrigation  District,  a  convenient  num- 
ber of  which  election  precincts  had  been  es- 
tablished and  confirmed  by  the  board  of 
county  commissioners  of  Grant  county  in 
their  order  of  November  8, 1918,  which  la  fil- 
ed with  the  county  auditor  of  Grant  coun- 
ty." It  is  urged  that  this  Is  not  a  sufficient 
all^atton  of  the  establishment  of  mdi  pre- 
cincts by  the  board  of  county  commissioners 
to  permit  the  Introduction  of  proof  of  the 
fact  at  the  hearing  before  the  superior  court, 
and  that  the  petition  la  ffttally  defective  be- 
cause of  a  want  of  a  sufficient  allegation  In 
this  respect  But  while  the  petition  may 
have  been  subject  to  a  motion  to  make  it 
more  definite  and  certain  for  want  of  a  more 
positive  allegation  in  this  regard,  it  is  clear- 
ly sufficient  as  against  a  general  demurrer. 

[4]  It  Is  Objected  also  that  the  petition  is 
fatally  defective  In  that  it  foils  to  allege 
that  the  estimate  of  the  amount  of  money 
necessary  to  be  raised  to  carry  into  effect 
the  enterprise,  made  by  the  board  of  direc- 
tors of  the  district  was  made  on  the  advice 
and  with  the  assistance  of  a  competent  en- 
gineer. The  statute,  however,  while  it  does 
not  forbid  the  taking  of  such  advice  by  the 
directors,  does  not  spedflcally  require  it 
;rbe  requirement  is  that  the  board  of  direc- 
tors shall  make  the  estimate,  and  when  they 
in  good  faith  make  such  an  estimate,  and 
their  estimate  Ja  approved  by  the  qualified 
elect»rs  of  the  dlstrii^  all  is  done  that  is 
necessary  to  constitute  a  compliance  with 
the  statute:  Hanson  t.  Eittltaa  Reclama- 
tion District  T5  Wash.  297,  134  Fac.  1083. 

[i]  Hie  petition  for  the  organization  of 
the  irrigating  district  .was  presented  and 
beard  at  a  special  meetli^  of  the  hoard  of 
county  oommiBsioners  of  Grant  county,  call- 
ed especially  for  that  purpose.  The  statute 
as  it  was  originally  enacted  required  a  peti- 
tion for  the  organization  of  an  irrigating  dis- 
trict to  be  presented  at  a  regular  meeting  of 
such  board.  Rem.  ft  BaL  Code,  S  6417.  By 
the  act  of  March  22, 1913  (Laws  1913,  p.  058) 
the  statute  was  amended  in  this  particular, 
and  the  board  of  county  commissioners  in 
the  present  instance  acted  under  the  amend- 
ed act.  The  appellant  cmcedea  their  action 
was  regular,  If  t^e  amendment  Is  valid,  but 
he  insists  that  the  amendment  is  invalid  for 
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want  of  a  snffldent  title.  The  act  Is  entitled 
"An  act  relating  to  the  organization  and  gov- 
cmmeut  of  irrigation  districts,  and  amend- 
ing Bections,"  etc.,  enumerating  certain  sec- 
tlona  of  Bemlogton  ft  Ballinger's  Code.  Bat 
without  following  the  axgoment  of  the  appel- 
lant we  are  clear  that  the  title  is  sufficient 
under  the  rale  of  the  cases  of  State  t.  Soott, 
32  Wash.  279,  73  Pac.  865,  and  Whitfield  v. 
DaWes,  138  Pac.  883. 

Other  objections  are  made  to  the  proceed- 
ings, but  we  do  not  find  that  they  merit  spe- 
cial consideration.  The  record  shows  that 
the  proceedings  had  with  reference  to  the 
formation  of  the  district  and  the  subsequent 
proceedings  with  reference  to  the  issuance  of 
btmds  are  in  substantial  accord  with  the 
statate,  and  we  find  no  reason  to  disturb 
the  decree  of  the  trial  court  The  decree  will 
therefore  stand  affirmed. 

CROW,  0.  J.,  and  PARE3I1R,  MOUNT,  and 
HOBBIS,  JJ.,  ooncur. 


NATIONAL  LAUNDRT  CO.     MAYER  et  aL 

OBEQON-WASHlNCm)N  R.  A  NAVIGA- 
TION CO.  r.  NATIONAL  LADNDBT 
GO.   (No.  11,67^. 
(BuiHreme  Oonrt  of  Washington.  April  2S, 

1.  L&NDLOED  AHO  TBNART  (|  2S*)— LeABBS— 

acknowucdoment  —  ackifowledouent  bt 
Lessex. 

Under  Rem.  ft  BaL  Oode,  fi|  8746,  8746. 
8802,  requiring  leases  for  a  longer  period  than 
one  jear  to  be  acknowledged,  etc.,  a  lease  ac- 
knowledged only  by  the  lessee  la  Invalid ;  ac- 
knowledgment by  both  parties  being  necessary. 

[Ed.  Note.-— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ||  66-76;  Dec.  Dig.  S  25."] 

2.  Fbauos,  -  SrATUTi  of  ({  129*)— Leases— 

ACKNOWLEnQMENT— FAILUBB  TO  ACKNOWL- 
■DOE. 

Even  if  the  making  of  improvements  by 
the  lessee  would  prevent  an  onacknowledged, 
five-year  lease,  with  the  privilege  of  extension 
for  five  years  apon  adjusting  rentals,  from  be- 
ine  invalid  as  to  the  first  five  years,  it  wonld  not 
validate  it  as  to  the  renewal  five  years,  since 
tie  reoenl  Involved  the  making  <rf  a  new  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  «  287-292,  803,  306-308.  3H. 
814,  Slfr-aao,  ^  B2S,  326;  De&  Dig.  »  128.*] 

Departmoit  2.  Appeal  from  Snperlor  Court, 
Spokane  Countr;  Wm.  A.  Huneke,  Judge. 

CoDsoUdated  actions  by  the  National  Laun- 
dry Coaquny  agalhat  Bol  H.  Blayer,  otecutor 
itf  Simon  Boaenhanpt,  deceased,  and  others, 
ud  by  the  Oregon-Wasblngtott  Railroad  ft 
Navigation  Gompanr  against  the  National 
Laondry  Company.  From  ^dgments  for  the 
Unndry  Company  in  each  case,  the  otber 
parties  appeal  Reversed  and  remanded, 
with  dlrectlone  to  enter  Judgment  as  stated. 

Uoyd  B.  Oandy,  Hamblen  ft  OUb^  and 
Cohn,  Bosenhaupt  ft  Grant,  aU  of  Spokane, 
lor  appellants.  Zent,  Powell  ft  Redfleld,  of 
Spokane,  for  respondent 


MORRIS,  J.  These  two  actions  were  coo- 
solidated  In  the  court  below  for  the  purpose 
of  trial,  and  are  so  treated  on  this  appeaL 
The  first  is  an  action  to  quiet  a  leaaefaold  In- 
terest lu  the  premises  In  controversy,  and 
was  commenced  in  July,  1910.  Subsequent  to 
the  execution  of  the  lease  hereinafter  re- 
ferred to  and  the  commencement  of  the  first 
actton,  the  railroad  company  acquired  the  tee 
In  the  property  by  purohase,  and  on  November 
14, 1912,  served  a  notice  to  quit  upon  re^ud- 
ent,  requiring  the  surrender  of  the  premises 
at  the  «cpiration  of  the  flret  five-year  period 
named  In  the  lease,  and  on  December  8, 1812, 
commenced  a  condemnation  suit  to  fix  the 
damages  to  the  leasehold  interest.  If  It  should 
be  held  that  sufdi  existed.  Under  a  stipula- 
tion between  the  partly  through  which  all 
parties  preserved  their  rights,  the  respondent 
remained  In  poBBenloa  of  the  pr^nlses  until 
some  time  In  Febmary,  1913,  when  It  snr- 
rendered  possession  to  the  railroad  company, 
leaving  the  qnesUon  of  Its  damages  to  be 
determined  in  the  condemnation  salt  The 
lower  court  snstalned  the  right  of  action  in 
the  first  salt,  and  $4,200  was  awarded  respond- 
ent in  the  second  suit  Tba  appeal  la  from 
both  Judgmenta 

On  July  8,  1807,  Simon  Boaoihanpt  and 
wife  were  the  owners  of  tlie  luendaes  Involved 
In  these  two  mltB.  On  that  day  Simon  Ros- 
enhaupt  entered  into  an  agreement  with  L  M. 
Foster  and  Hiram  W.  Moeeley,  predecessors 
lu  Interest  of  the  respondent  u  follows: 
"Spokane,  WaatL.  July  8d,  1907.  Received 
of  I.  M.  BVwter  and  Hiram  W.  Moeel^, 
twelve  hundred  (91;200XX))  dollars,  b^ng  pay- 
ments of  rent  tor  six  months  for  lease  of 
building  to  be  erected  on  lots  4  and  5  of  block 
6  of  reaurvey  and  addition  to  Spokane.  Said 
lease  to  be  for  a  period  of  five  years  from 
the  time  said  building  is  completed  ready  for 
occupancy,  at  a  monthly  rwtal  ct  fSOO.00 
per  month.  Said  lease  to  be  made  to  above 
named  parties  or  at  their  request  to  company 
to  be  formed  by  them  and  associates.  [Signed] 
Simon  Rosenhaupt."  In  accordance  with  this 
agreement  the  Rosenhaupts  constructed  a 
three-story  brick  building  with  basement  and 
upon  the  completion  of  the  building  the 
laundry  company  moved  in,  occupying  the 
basement  and  first  and  second  stories  for 
laundry  purposes.  Installing  the  customary 
and  necessary  machinery.  On  the  16th  day 
of  December,  1907,  a  formal  lease  was  drawn 
up  between  the  Rosenhaupts  and  the  laimdry 
company,  and  signed  by  all  the  parties,  but 
not  acknowledged  at  this  time  by  any  of  the 
parties  thereto.  The  lease  was  never  ac- 
knowledged by  Simon  Rosenhaupt  or  his  wife, 
nor  was  any  demand  ever  made  upon  them 
for  such  acknowledgment  previous  to  the 
commencement  of  the  first  suit  On  January 
19, 1910,  the  laundry  company  caused  the  lease 
to  be  acknowledged  by  its  then  president  and 
secretary,  and  commenced  the  first  of  these 
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actions  to  hare  Its  leasehold  Interest  quieted. 
The  demising  clause  of  this  lease  Is  as  fol- 
lows:  "Witnessetb:  That  the  said  parties  of 
the  first  part  do  by  these  presents  lease,  let 
and  demise  unto  the  said  party  of  the  second 
part  the  first  and  second  fioors  and  basement, 
situated  at  No.  814  Stevens  street,  In  the  city 
of  Spokane,  and  state  of  Washington,  with 
the  appurtraiances  for  the  term  of  five  years 
(5  years),  with  privilege  of  five  more  years, 
but  rentals  readjusted,  from  the  16th  day  of 
December,  one  thousand  nine  hundred  and 
seven,  at  the  monthly  rent  or  sum  of  two 
hundred  ($200.0(Q  dollars,  payable  In  gold 
coin  of  the  United  States,  monthly  In  ad- 
vance, on  the  15th  day  of  eadt  and  every 
month  during  the  said  term  of  five  years  (5 
years,)" 

[1]  We  have  repeatedly  held,  under  sections 
8745, 8746,  and  8802,  Rem.  &  BaL  Code,  that  an 
unacknowledged  lease  for  more  than  one  year 
is  Told  so  far  as  the  duration  of  the  lease  Is 
concerned,  and  shall  be  ooustmed  only  aa  a 
tenancy  from  month  to  month  or  from  period 
to  period  on  which  rent  is  payable.  Dorman  t. 
Plowman,  41  Wash.  477, 88  Pac  822;  Richards 
V.  Bedtisbeimer,  86  Wash.  SSSi,  78  Pac.  034; 
Forrester  v.  Reliable  Transfer  Co.,  69  Wash. 
86,  lOe  Pac  312,  Ann.  Ca&  1»12A.  1088:  Wat- 
kins  T.  Balcfa,  41  Wash.  310,  88  Pac  321,  8  U 
R.  A.  (N.  S.)  862;  Anderson  v.  Tire  &  Bmbn, 
69  Wash.  89,  124  Pac.  499;  Kosdmitaky  t. 
Hammond  Inimber  Co.,  67  Wash.  320,  100 
Pac.  900;  Brownfleld  v.  Holland.  63  Wa^. 
86,  114  Pac  890;  HodEeramitti  v.  SnlUvan, 
71  Wash.  244, 128  Pac  222. 

It  was  also  held  In  the  Forrester  Case 
that  an  acknowledgment  by  the  lessee  alone 
Is  not  an  acknowledgment  within  the  mean- 
ing of  the  statute.  Under  these  authorities, 
this  lease  was  invalid,  unless  the  facts  fur- 
nish some  reason  why  they  are  not  de<dBlve. 
Respondent  se^  to  find  suCh  an  exception 
in  certain  improvements  it  has  made  upon 
the  premises,  which  opwated  as  such  a  part 
perfbrmance  of  the  lease  as  to  estop  the 
landlord  from  disputing  its  validity.  We  do 
not  think  that  It  is  necessary  that  we  should 
dteeuss  the  rule  of  part  performance  as  af- 
fecting the  validity  of  an  oOierwlse  Invalid 
lease,  or  whether  or  not  the  fiicts  of  this 
case  will  support  such  a  rule. 

[2]  Assuming  that  such  a  role  exists,  Its 
applicability  here  would  be  limited  to  the 
right  of  respondent  to  continue  In  Its  oc- 
cupancy of  the  premises  under  the  lease  for 
the  full  term  of  five  yeara  The  only  force 
of  such  a  rule  would  be  to  estop  the  landlord 
from  denying  the  contract  then  In  existence. 
It  would  not  make  a  new  contract  between 
the  parties  and  extend  the  lease  for  a  further 
period  of  five  yeara,  for  the  reason  that, 
before  that  provision  of  the  lease  conld  be 
enforced,  It  would  be  necessary  for  the  minds 
of  the  parties  to  meet  upon  a  new  contract  on 
which  the  lease  as  drawn  is  silent,  and  that 


Is  the  rental  value  of  the  premises  for  tbe 
second  period  of  five  years.  The  lan^age  of 
the  lease  is:  "With  the  privilege  of  five  more 
years,  but  rentals  readjusted."  The  lease 
Itself  furnishes  no  rule  for  such  an  adjust- 
m^t  of  rentals,  and  it  is  dear  that  It  conld 
be  accomplished  only  by  an  arrangement 
between  the  lessor  and  the  lessee.  For  the 
purposes  of  the  trial  it  was  stipulated  In  open 
court  that  the  rental  value  of  the  premises 
for  the  second  five-year  period  would  be  $200 
per  month.  Such  stipulation,  however,  does 
not  affect  the  question  we  are  now  discussing. 
While,  therefore,  the  part  performance  of  the 
leasQ  might  have  validated  the  lease  for  the 
first  period  of  five  years,  the  same  reason 
could  not  operate  in  favor  of  its  validity  for 
the  second  i}eriod  of  five  years.  Since  the 
lease  is  invalid  for  a  greater  i)eriod  than  one 
yeftr,  the  provision  for  the  second  period  of 
five  years  is  of  no  more  force  than  an  oral 
agreement  to  execute  a  lease  which  Is  as 
much  within  the  statute  of  frauds  as  the 
lease  itself.  Ridtards  v.  RedelAelmer. 
supra;  Anderson  v.  Frye  ft  Bmbn,  supra. 
We  therefore  condnde  that  respondent  had 
no  leasehold  or  other  interest  In  the  premises 
subsequent  to  December  16, 1912,  the  explra- 
ti<Hi  of  ttie  five-year  period  flrat  provided  in 
the  lease. 

The  Jndgmoits  of  fbe  lower  court  are  re- 
versed, and  the  causes  remanded,  wltiti  in- 
structions to  enter  Judgments  in  accordance 
with  the  Tlewa  here  expressed. 

CROW,  C.  J.,  and  FULLKBTON,  PABK- 
BB,  and  MOUNT,  JJ.,  concur. 


FAIRBANKS  STEAM  SHOVEL  GO.  v. 
HOLT  &  JEFFERT.   (No.  U,516.) 

(Supreme  Court  of  Washington.    April  29, 
1914.) 

1.  Evidence  (|  400*)— Paboi.  Evidbkcb^In- 
computb  coktbacts. 

A  written  iostrument  reading:  "Order  to 
A.  H.  H.,  Spokane,  Washington.  Charge  to 
name:  H.  ft  J..  Seattle.  Washington  •  •  • 
one  frnd  one-halt  yard  Fairbanks  Dredge"— fol- 
lowed by  proTisioDB  stating  the  price  and  terms 
of  payment  and  the  time  for  delivery,  and  sign- 
ed by  H.  ft  J.,  was  a  complete  contract,  and 
not  within  the  rule  that,  where  a  part  only  ot 
a  contract  is  in  writing,  the  part  not  in  writ- 
ing may  be  proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1778-1793;  Dec.  Dig.  {  400.*] 

2.  Sales   {&  266*)— Impijed  Wabbanties— 
Sbcondhand  Goods. 

There  is  no  implied  warranty  in  the  tale 
of  secondhand  goods  and  machinery,  though 
there  may  be  an  express  warranty. 

[Ed,  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  Sf  743,  746.  747,  754r-7S0 ;  Dec.  Dig.  f 
266.*f 

3.  SAUn   (I  206*)— luPUBD  Wabbaitties- 
Secondhand  Goods. 

An  agreement  by  the  seller,  in  a  contract 
for  ^e  safe  of  a  secondhand  dredge,  to  overhnul 
it  and  put  it  in  first-class  shape,  was  a  warranty 
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that  the  dredge  wu  reasonably  certain,  yrhtm 
properl;  basued,  to  do  the  work  intended,  and 
WAS  free  from  Htructural  defects,  where  the 
wller  knew  tb«  purpose  for  which  It  was  par- 
chased,  and  tiie  bnyer  knew  that  It  had  prerloaa- 
ly  been  oiwrated. 

[YH.  Note. — Fbr  other  caseB,  see  Sales,  Cent 
Die.  S8  743,  746,  747,  764-7B9;  Dec.  Dig.  S 
266.*] 

4.  Sales  (1  284«)— Wabbaittt— Bbeagh. 

The  scaler  of  a  secondhand  dredge  was  lia- 
ble on  its  warranty  that  the  dredge  would  do 
the  work  intended  and  was  free  from  atmctural 
defects,  where  the  boom  stick  waB  rotten  on  the 
inside  or  in  the  inner  timbers,  which  could  liave 
been  discoTered  by  a  proper  inspection. 

[Ed.  Note.— For  other  cases,  see  Sale^  Gent 
Dig.  H  803-805;  Dee.  Dig.  i  284  *] 

5.  Sauh  (i  442*)— Bbkach  of  Wabbawti— 
Ugasube  of  Damages. 

The  measure  of  recovery  for  breach  of  war- 
ranty of  a  secondhand  dredge  was  not  necessa- 
rily the  amount  paid  by  the  buyer  for  a  new 
boom  stick,  where  that  famished  with  the  dredge 
was  rotten. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent- 
Dig.  St  1284-1301 ;  Dec  Dig.  •  442.*] 

D^mrtment  1.  Amwal  Crom  Snpeilor 
Court,  Eine  Count?;  Bc^d  J.  Tallman, 
Judge. 

Action  b7  the  Fairbanks  Steam  Sborel 
Company  against  Holt  &  Jtfery.  Fran  a 
Judgment  tot  plaintiff,  botb  parttes  appeal 
Modified  and  remanded,  with  directions. 

Holzhelmer  St  Herald  and  Hodgson  & 
Thompson,  all  of  Seattle,  for  appellant. 
Preston  &  Thorgrkoson,  of  Seattle,  for  re- 
spondent 

CH.\DWICK,  J.  [1]  Plaintiff  sold  defend- 
ant certain  dredging  machinery  under  the 
terms  of  the  following  writing:  "6-13-11 
Order  to  Al  H.  Hoffman,  Spokane,  Washing- 
ton. Charge  to  name:  Holt  &  Jeffery,  Se- 
attie,  Washli^OQ  *  *  •  One  one  and  one* 
half  yards  Fairbanks  Dredge  with  fifty  foot 
boom,  and  iron  for  vertical  spuds  complete, 
f.  0.  b.  Marlon,  price  ^,050.00.  Machinery  to 
be  overhauled  at  f&ctory  and  pnt  in  first 
class  shape.  Delivery  of  machinery  from 
factory  to  cars  not  later  than  sixty  days 
from  date.  Plans  to  be  furnished  for  scow 
Immediately.  Delivery  of  machinery  from 
factory  not  later  than  sixty  days  from  date. 
Boiler  to  pass  Seattle  inspection.  This  Is  a 
secondhand  dredge  that  operated  In  MlssourL 
Terms:  $1,000.00  when  equipt  arrives  at 
Seattle.  One-half  of  the  balance  60  days 
and  balance  00  days  later,  6  per  cent  l^is 
order  is  taken  with  the  understanding  that 
old  bank  spuds  iron  are  included.  Salesman: 
B.  L.  Eelzer.  Signed  by :  Holt  &  Jeffery, 
by  J.  a  Jeffery,  Sec." 

Plaintiff  brought  suit  to  recover  the  bal- 
ance doe,  and  was  met  by  certain  defenses 
and  counterclaims.  The  court  entered  a 
lndgment  for  plaintiff  in  the  sum  of  $749.38, 
and  disallowed  claims  of  both  parties,  and 
both  sides  have  appealed.  The  judgment  of 
tbe  court  depends  In  part  upon  the  character 


of  the  iustroment  quoted  above.  It  was  bcU 
that  It  was  not  a  ccmtraet;  that  It  was  ft 
mere  "skeleton"  or  "order,"  and  admitted 
much  testimony  which  tended  to  modify  and 
enlarge  it  We  think  this  waa  error.  Tba 
writing  haa  every  essential  of  a  contract 
parties,  amatderaUon,  tim^  subject-matter, 
and  mntnal  assent  The  property  has  been 
d^vered  and  partly  paid  for.  Oonnsel  (Ate 
maiQr  cases  to  tbe  point  that  a  contract  Is 
not  complete  where  it  does  not  otnitain  all 
of  the  rcpresmtations  of  the  agent  it^iring 
a  sale  and  which  Induced  the  sale.  We  shall 
not  discnss  the  autboritieB  relied  on,  with 
the  ttcceptlon  of  Interstate  Bnglneering  Co. 
V.  An^,  64  Wash.  629,  117  P&C  47a  We 
there  said:  "Where  it  appears  that  only  a 
part  of  tbe  contract  is  In  wrltli^,  the  part 
not  in  writing  may  be  proved  by  parol^  in  ao 
far  as  it  is  not  Inconsistent  with  tbe  written 
portion."  Tbe  order  or  contract  In  that  case 
was  Blmilar  to  the  one  before  ns,  but  with 
this  very  marked  difference:  No  time  for 
delivery  was  stipulated.  The  writer  of  the 
opinion  twice  observed  this  lack  of  essential- 
ity. He  says:  "The  letter  npon  its  face  does 
not  purport  to  state  the  whole  agreement" 
And,  "But  It  does  not  appear  npon  the  face 
of  the  letter  that  It  purports  to  contain  the 
whole  contract"  It  was  held  that  no  tUne 
being  fixed,  the  court  could  refer  to  collateral 
matters  to  determine  what  under  the  circum- 
stances, would  be  a  reasonable  time.  Such 
holdings  do  not  destroy  contracts  or  violate 
tbe  rule  against  receiving  oral  testimony  to 
alter  or  modify  them,  but  are  consistent  with 
the  mle  that,,  whero  a  writing  containing 
all  the  essentials  of  a  contract  Is  offered, 
the  law  win  presume  that  the  parties  have 
culminated  their  negotiations  In  It  Ram- 
ming V.  Caldwell,  43  lU.  App.  170.  If  it 
were  not  so,  we  would  be  constantly  resort- 
ing to  parol  evidence  to  make  an  ambiguity 
or  omission*  and  to  like  testimony  to  ex- 
plain It 

In  the  case  at  bar  the  machine  was  in  use 
about  five  months  when  tbe  boom  'stick  broke 
and  had  to  be  entirely  replaced.  This  brings 
OS  to  the  second  proposition  of  law ;  that  Is, 
tbe  liability  of  a  seller  of  a  secondhand  ar- 
ticle to  answer  as  upon  a  warranty  of  qual- 
ity. Plaintiff  contends:  (a)  That  there  Is  no 
warranty  In  tbe  sale  of  a  secondhand  article ; 
and  (b)  that  more  than  a  reasonable  time 
elapsed  between  the  delivery  of  the  goods  In 
August,  1911,  and  January  7,  1913,  for  ex- 
amination and  acceptance,  and  that  it  can- 
not sow  be  held.  Our  attention  is  called  to 
Smith  V.  Bolster,  70  Wash.  1,  125  Pac.  1022, 
where  the  court  held  that  representations 
that  a  secondhand  automobile  was  "in  flrst- 
class  condition,  as  good  as  any  new  car," 
was  "seller's  praise."  That  case  seems  to 
have  turned  on  the  words  "first-class  condi- 
tion, as  good  as  any  new  car,"  the  court  say- 
ing tbat  the  fact  that  the  car  was  sold  at 
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21  per  cent  less  than  a  new  car  voold  have 
cost,  was  CTldence  that  U  was  of  less  value 
than  a  new  car;  that  the  words  were  seller's 
praise  In  the  light  of  the  rendee's  conduct, 
he  having  driven  the  car  about  6,700  miles 
and  kept  it  two  seasons.  In  that  case,  too, 
the  trial  Judge  found  the  fact  to  be  that  the 
car  was  not  in  flrst-class  condition,  upon  the 
sole  ^nnd  that  It  had  been  used  as  a  dem- 
onstration car. 

[2,  3]  The  general  rule  Is  that  there  is  no 
implied  warranty  In  the  sale  of  secondhand 
goods  and  machinery.   35  Cyc.  408. 

The  question  in  this  case  Is  whether  an 
engagement  to  put  the  dredge  In  flrst-class 
condition  Is  a  warranty.  Whether  words  are 
to  be  taken  In  the  sense  of  a  warranty  la 
usually  a  question  of  mixed  law  and  fact. 
Here  the  seller  knew  the  purpose  for  which 
the  dredge  had  been  purchased.  The  vendee 
knew  that  it  had  operated  in  another  state. 
The  seller  agreed  to  overhaul  and  put  it  In 
"flrst-class  shape."  This  Is  a  warranty  that 
the  machine  was  understood  to  be  reasonably 
certain,  when  properly  handled,  to  do  the 
work  Intended,  and  was  free  from  structural 
defects.  This  court  has  never  Intended  to 
bold  that  everything  said  to  Induce  the  sale 
of  a  secondhand  article  ia  seUer's  praise. 
To  BO  hold  w(nild  be  to  say  then  oonld  be  no 
mrranty  upon  tbe  sale  of  a  secondhand 
article.  If  a  person  bnys  an  article  second- 
hand, there  is  no  imi^led  warranty;  but 
there  nmy  be  an  express  one.  As  in  all  other 
transactlonB,  it  depoids  on  the  contract 
made  by  the  partleB  themselves.  The  en- 
gagement to  put  the  maciilne  in  "first-<das8 
shape"  was  a  warranty  of  quality  and  fitness. 

[4]  There  can  be  no  question  that  the  boom 
8ti<^  was  rotten  on  the  inside  or  in  the  inner 
tlmbera.  It  was  season  checked  luid  had 
been  puttied  and  painted.  We  attach  no 
signiflcanoe  to  this  drcomstance,  as  it  is 
well  known  that  large  thnbers  check  and 
good  workmanship  demands  that  they  be 
puttied  and  painted.  PlidntUF  Insists  that  it 
was  not  required  to  make  more  than  an  or- 
dinary surface  inspection,  or  And  any  defect 
that  the  eye  would  not  reveal;  but  the  te»- 
timony  upon  this  point  is  not  In  harmony. 
There  Is  evidence  tending  to  show  that  the 
defect  was  observable  around  certain  bolts, 
and  that  the  only  proper  way  to  test  tim- 
bers for  rot  or  Imperfections  is  to  bore  into 
them. 

Our  coDClnslon  Is  that  plaintiff  is  answer- 
able for  the  defective  boom  stick;  that  de- 
fendant had  a  right  to  rely  upon  it  as 
oue  "In  flrst-class  condition";  and  that  5^ 
months  was  not  an  unreasonable  time  to  use 
it  without  discovering  the  latent  but  discover- 
able defect  if  a  physical  test  had  been  made. 

[B]  Defendants  claimed  the  sum  of  $2,369.- 
88,  the  alleged  cost  of  making  a  new  boom 
stick;  it  having  paid  the  Seattle  Construc- 
tion &  Dry  Dock  Company  $2,121.88  of  that 


sum  and  the  difference  to  others,  fOr  trel^t 
and  materlaL  There  Is  testimony  tending  to 
show  that  the  cost  of  a  new  boom  would  not 
exceed  $843.  Aa  between  these  sums  the 
court  arbitrarily  allowed  the  sum  of  $1,000. 
The  amount  paid  out  does  not  In  Itself  fur- 
nish a  measure  of  recovery.  Torgeson  v. 
Hauford,  139  Pac.  64a  Nor  are  we  satisfied 
that  the  record  shows  it  to  have  been  a  rea- 
sonable sum.  As  between  the  two  amounts, 
we  are  disposed  to  and  will  follow  the  finding 
of  the  trial  Judge.  Bearing  In  mind  the!>e 
legal  conclusions,  and  without  discussing 
the  particular  items  Included  or  excluded,  the 
Judgment  of  the  court  will  be  recast  as 
follows: 

For  plalBtlft,  upon  Its  flnt  canst  at 

acUou   WtUM 

Socond  canN  of  ao- 

tloQ    4nM 

Tblrd   caoM  ttf  ae- 

Uon   ».00  IMM-OB 

For  defondant,  raBwnabto  ooit  oC 

repairing  boom  |l,OO0ilO 

On  account  of  fact 
ttiat  dredger  waa 
not  tvUy  aqnipped..  2U.a 

Rent  tor  aoowa   4B0.O0  |1.66S.tt 

Amount  dne  pliUntlff  H.MI.'a 

Remanded,  with  Instructions  to  enter  a 
Judgment  for  $1,563.43,  with  Interest 

CROW,  a  J.,  and  GOSB,  BLLIS,  and 
MAIN,  JJ.,  concur. 


IQLSTON  et  aL  V.  HcGLAUFi;iN  et  aL 
(No.  11.718.) 

(Supreme  Oonrt  of  Washington.   April  28, 
1914.) 

1.  Appkai.  and  Bbbob  (§  1031*)— Pbejudi- 

CIAL.  EbBOR— PBESUMPTION  OF  PREJUDICE. 

In  an  action  tried  to  the  court,  where  a 
view  Is  had  by  the  trial  Jud^  without  the  con- 
sent of  the  parties,  and  his  jodgment  is  partly 
based  on  the  results  of  his  inspection.  It  will  b« 
reversed  on  appeal  because  it  cannot  be  deter- 
mined whether  the  court  erred  in  considering 
vrtiat  he  had  before  him. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4038-4046;  Dec  Dig.  f 
1031.*] 

2.  Appbai.  and   Erbob   ({  1046*)— Vibw— 
Bight  to  Oonsideb. 

Where  the  court,  to  whom  an  action  for 
damages  for  the  negligent  construction  of  a 
building  on  defendant's  land  which  plaintiffs 
claimed  caused  their  properly  to  slide  was 
tried,  viewed  the  premises  without  tiie  consent 
of  the  parties,  and,  because  of  his  own  theory 
and  the  result  of  the  view,  disregarded  defend- 
ants' evidence,  the  judgment  for  plaintiffs  must 
be  reversed,  for  a  party  is  not  only  entitied  to  a 
Mr  trial  in  fact  init  tme  which  appears  to  be 
fair. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  U  4128-4131,  4134;  Dec 
Dig.  S  1046.*] 

8.  Adjoininq  IiANDOWnns  (|  8*)— Acixokb— 

Evidence. 

In  an  action  for  damans  bacause  of  de- 
foidant's  negligent  construction  of  a  building  on 
lower  land  which  caused  that  of  plaintiffs  to 
slide,  evidence  of  the  breaking  of  a  retaining 
wall  built  by  plauatib  is  adnLissIble  to  sbow 
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Oat  tlw  slide  was  tihe  rwnlt  of  the  xaaeral  dtu- 
acter  4f  the  soil  in  that  Tldni^  and  not  d«- 
feDdants*  negligence. 

[E4.  Note. — For*  other  cases,  see  Adjoining 
LanSownera,  Cent.  Dig.  H  7-20;  Dec.  Dig. 
13.*] 

4.  ADJOiniHO  IiAKDOWNEBS  (|  3*)— AOIZOHB— 

Damaoks. 

Where  the  sUding  of  plaintifb'  land  resnlt- 
ed  from  the  negligent  conatruction  of  a  building 
on  lower  land,  plaintiffs'  measure  of  damages 
is  tlie  depreciation  jn  the  value  of  their  ptop- 
erty,  and  they  cannot  recover  the  amount  ex- 
pended (or  retaining  wall,  for  defendants  would 
not  be  liable  for  the  amount  paid  or  tlie  amount 
agreed  to  be  paid  for  the  wall,  unleas  it  was 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Undownera,  Cent.  Dig.  SS  7-^;   Dec.  Dig. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  EJverett  Smitli,  Judge. 

Action  by  EJdwln  E.  Elaton  and  anotber 
against  Nellie  Q.  BCcGlauflin  and  another. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.  Bevened  and  remanded. 

Morgan  &  Brewer,  of  Hoqulam,  and  O.  B. 
Barney,  of  Seattle,  for  appellante.  Skeel  & 
Whitney,  of  Seattle  for  respondents. 

CHADWIOK,  J.  This  case  was  tvousht 
by  plaintiff  to  lecover  damages  allied  to 
hare  been  snffered  by  reason  of  the  negligent 
eotutmction  of  an  vutment  ikonse  upon  an 
abutting  lot  The  prcverty  Is  situate  npon 
a  steep  hUlside.  It  la  aUeged  that  defend- 
ants made  a  cat  Into  the  hlU  without  snii- 
portlDg  It  In  any  WKy,  and  thereafter,  wben 
ttie  land  began  to  slide,  pat  in  an  Insuffieient 
support  The  testimony  of  defendants  tend- 
ed to  show  that  the  slide  resulted  because  of 
an  InsuflBdent  retaining  wall  which  plabitiLfls 
had  erected  upon  their  own  property  and 
igalnst  which  earth  had  been  filled  to  a 
depth  of  four  or  five  feet,  and  that  the  slide 
was  caused  by  the  slipping  of  the  blue  clay 
formation  in  consequence  of  heavy  rains; 
that  it  was  not  confined  to  the  property  of 
the  parties  to  this  action,  but  was  general 
hi  that  locality.  The  case  went  to  trlaL 
There  was  a  decided  conflict  of 'testimony, 
both  as  to  the  physical  tects  and  the  testi- 
mony of  the  expert  witnesses ;  the  opinions 
of  Hon.  Geo.  F.  C6tterill,  John  Ii,  Hall,  and 
V.  H.  Frltch  being  oflTered  by  plaintiffs,  and 
that  of  Hon.  B.  H.  Thompson  by  tlie  <iet&»&- 
■nts.  All  of  these  men  are  ei^Ineers  of 
Mandlng  and  experience.  A  Judgment  was 
entered  In  favor  of  the  plaintiffs.  It  Is  un- 
necessary to  review  the  testimony  or  deter- 
mine the  w^ht  of  the  evidence,  for  we  are 
met  at  tihe  threshold  by  a  drcnmstance  that 
will.  In  our  Ju^ment,  compel  a  reversal  of 
die  easew 

[1,  t]  Tnm  the  remarks  of  the  judge  when 
deddli^  this  case  it  Is  plain  l^t  he  bad 
theretofore  made  some  Investigations,  ad- 
vanced some  theories,  and  drawn  some  con- 
dmdona  with  refer^ce  to  sliding  ground  In 


that  vicinity.  While  the  trial  was  in  prog- 
ress and  without  the  knowledge  of  either 
side,  the  Judge  went  upon  the  property  aud 
made  an  independent  investigation.  The  tri- 
al occurred  2^  years  after  the  slide  and 
after  walls  had  been  rebuilt  and  the  property 
practically  restored.  In  deciding  the  case 
the  court  said :  "Now  the  facts  in  the  case  I 
do  not  think — the  physical  facts  are  very 
much  in  dispute.  There  is  a  slide  there 
which  was  a  damage  to  both  plaintifT  and 
defendant  The  theory  upon  which  the  de- 
cision is  to  be  made  in  part  Is  as  to  what 
cansed  that  slidfc  In  arriving  at  that  con- 
clusion I  have  listened  carefully  to  all  the 
testimony.  I  went  out  last  evening  after  the 
trial  and  thoroughly  investigated  the  surface 
of  the  ground  and  the  lots  of  the  adjoining 
premises,  and  I  have  also  had  recourse  to 
my  own  observation  and  experience  and  to 
the  common  sense  appeal  to  such  expert  tes- 
timony. My  residence  in  the  dty  here  lias 
covered  a  lai^  nnmber  of  years,  and  I  have 
at  times  owned  pro[>erty  in  sliding  districts. 
I  think  it  is  only  fair  to  use  my  own  Judg- 
ment and  common  sense.  At  one  time  I  lived 
on  premises  parallel  to  the  claim  here,  hav- 
ing erected  a  house  on  a  side  hill  and  put  in 
a  bulkhead,  and  an  excavation  was  made 
lower  down  the  hlU.  My  bulkhead  settled, 
dipped  onto  my  nelghtrar,  and  the  following 
year  my  residence  did  the  same.  At  that 
time  I  listened  to  the  theories  of  Mr.  Thomp- 
son on  one  side  and  way  down  to  a  mechan- 
ic's on  the  other,  and  I  studied  the  theory  of 
slides  as  effectively  as  I  could  at  that  time. 
I  rcBpect  the  opinion  of  Mr.  Thompson  very 
much ;  I  did  at  that  time,  and  I  still  do,  as 
an  expert.  He  has  studied  the  situation,  but 
I  do  not  agree  with  him  on  his  conclusions. 
Now  this  theory  that  there  has  been,  as  he 
states  In  his  lecture — ^you  might  call  it  so, 
because  I  ha'^e  heard  It  repeatedly — it  is 
true  that;  there  have  been  areas  that  have 
slid  and  are  still  sliding ;  but  his  theory.  It 
seems  to  me,  Is  applicable  only  in  laige  areas 
of  wild  land  where  the  drainage  has  never 
been  caught  and  the  country  has  not  been 
roofed  over.  Bnt  here  is  an  area  in  the  city 
that  has  been  In  a  large  measure  roofed  over, 
the  streets  graded  and  sewers  cut  and  as  1 
observed  it  last  night,  and  as  I  have  seen  it 
for  years,  it  looked  to  me  that  the  whole  dis- 
trict had  reached  the  point  where  slides 
would  stop  when  the  country  is  roofed  over. 
It  has  been  pretty  thoroughly  roofed  over, 
and  those  are  not  the  same  conditions  that 
exist  in  raw  land  where  the  slide  from  an 
uncompleted  action  of  nature  exists.  •  •  * 
My  observation  of  the  holding  of  the  hill- 
side, there  Is  an  angle  of  repose  at  which  the 
land  ultimately  settles,  and  I  believe  that 
land  had  settled  to  that  angle  of  repose  at 
the  time  that  this  apartment  house  of  the 
defendant  was  ccmstructed.  •  •  •  Now 
Mr.  Thompson's  testimony  Is  expert  He 
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tborougbly  nndeTstands  tbe  qn^tlon  of 
Blldea.  Mr.  Tbompson  bas  not  in  my  Judg- 
ment readied  tbe  seat  of  tbls  difflcnl^  wben 
he  states  that  this  was  a  part  of  a  goienil 
slide.  *  *  •  iSx.  Olaiv  testllled  here  as 
to  tbe  ralne  of  tbe  cubic  yards  of  wall  at 
that  time  on  these  premises.  As  against  bis 
opinion  testimony,  we  have  testimony  of  the 
contractor  and  the  owner  as  to  what  was 
actually  paid  for  the  walla.  That  must  be 
conclusive.  I  realise  that  these  things  are 
somewhat  exaggerated  at  times,  and  I  think 
that  tbe  plaintiff  is  reasonably  damaged  In 
the  sum  of  $900.** 

Without  denying  the  right  of  a  trial  Judge 
to  Inform  himself  by  a  view  of  property,  not 
to  prove  some  res  gestse  fact,  but  In  order 
to  clear  up  or  harmonize  the  testimony,  or 
that  he  may  draw  a  proper  conclusion  when 
beset  by  the  conflicting  opinions  of  experts, 
we  nevertheless  feel  that  the  motion  for  a 
new  trial  should  have  been  granted.  The 
language  of  the  court  makes  It  most  likely 
that,  however  honest  his  Intention,  his  view 
was  not  made  for  the  purpose  of  clearing 
any  doubt  that  may  have  been  In  his  mind, 
but  to  verify  a  theory  of  his  own  and  a  pre- 
conceived notion  of  physical  facts.  It  is 
clear  that,  because  of  former  experiences 
and  independent  Investigations,  he  had  an 
unconscious  prejudice  against  the  testimony 
of  Mr.  Thompson.  This  Is  Indicated  by  the 
whole  tenor  of  his  remarks,  and  his  rejection 
of  Mr.  Thompson's  theories  In  toto,  notwith- 
standing his  olferlng  that  he  had  "lived  on 
premises  parallel  to  the  claim  (lot)  here," 
and  that  a  slide  had  occurred,  to  his  damage, 
whereas,  a  slide  upon  parallel  ground  seems 
to  us  to  give  strong  support  to  Mr.  Thomp- 
son's OfiMilon  that  the  slide  was  the  result  of 
natural  causes,  was  general,  and  likely  to 
occur  anywhere  In  that  vicinity.  Tbe  resort 
of  the  Judge  to  inspection  and  the  applica- 
tion of  bis  own  theories  gathered  from  per- 
sonal experiences  is  sufficient  to  create  a 
doubt  in  tbe  minds  of  tbe  defendants,  and 
would,  in  tbe  event  of  aUirmance,  make  them 
wonder  for  all  time  whether  they  had  had 
a  fair  trial. 

Where  a  view  la  had  by  a  trial  Judge,  and 
It  appears  that  his  inspection  and  observa- 
tion are  made  an  Integral  part  of  his  Judg- 
ment, and  tbe  parties  have  not  consented 
thereto,  bis  Judgment  will  he  rejected  on 
appeal  (Gbamberlayne  Modern  Law  of  evi- 
dence, vol.  1,  p.  674 ;  Denver  Omnibus  &  Car 
Co.  T.  J.  B.  Ward  Auction  Co..  47  Colo.  44(1, 
107  Pac.  1073).  because  "it  is  difficult  for 
this  court  to  determine  whether  he  erred 
or  not,  considering  what  he  had  before  him" 
(Atlantic  &  B.  By.  Co.  v.  City  of  CordeUa, 
125  Ga.  373,  54  8.  EL  165). 

A  defeated  litigant  Is  entitled  not  only  to 
a  fair  trial,  but  to  the  semblance  of  a  fair 
trial.  He  has  a  right  to  the  free  Judgment 
of  a  court  or  Jury,  unclouded  by  bias,  prej- 


udice, or  fixed  or  preconceived  opinion. 
Witbont  this  tbe  Judgmaits  of  courts  would 
no  longer  command  or  deserve  pubUc  ooztli- 
dence,  and  without  confidence  courts  liave 
no  function  to  perform.  Clearly,  the  Judge 
wtnild  have  been  rejected  as  a  Juror  upon  a 
challenge  for  cause,  had  tbe  ronarka  qnoted 
been  brought  to  tbe  attmtlon  of  the  court, 
and  for  like  reason  the  case  should  luve 
been  referred  by  him  to  another  Judge  for  a 
new  trial. 

We  do  not  want  to  be  misunderstood  In 
this  case,  nor  should  It  be  confused  with 
those  cases  where  the  case  has  been  te.lrly 
tried  before  a  Jury,  a  verdict  returned,  and 
a  Judgment  entered,  and  the  court,  when 
passing  upon  a  motion  for  a  new  trial,  says 
that  bad  be  been  a  Juror  he  would  have  de- 
cided the  case  differently,  or  made  some 
equivalent  expression.  See  cases  collected 
In  Brown  v.  Walla  Walla,  139  Pac.  36.  In 
such  cases,  it  would  be  manifestly  wrong, 
after  a  fair  trial  before  an  Impartial  jury,  to 
set  aside  a  verdict  because  of  the  personal 
opinion  of  the  J\idge.  In  this  case  the  opin- 
ion of  the  Judge  Inheres  in  the  judgment. 
It  became  an  Integral  part  thereof.  The 
court  unwittingly  became  a  witness  in  tbe 
case  and  in  some  degree,  at  least,  based  his 
Judgment  upon  Ms  own  independent  experi- 
ence and  preconceived  opinion,  in  doing  so. 
he  denied,  perhaps  unintentionally,  tbe  pro- 
bative force  of  the  opinions  of  defenOanf  a 
witnesses. 

[8]  The  court  rejected  evidence  proffered 
to  show  that  a  third  wall,  built  by  plaintiff 
under  the  direction  and  plans  of  Mr.  Cot- 
terlll  after  the  slide  and  after  defendants 
had  built  an  area  wall  below,  had  broken. 
This  was  error.  It  was  competent  as  tend- 
ing to  support  defendant's  theory  and  Mr. 
Thompson's  opinion  that  tbe  slide  was  refer- 
able to  the  general  character  of  the  soli  in 
that  vicinity,  and  not  to  tbe  cut  below;  and 
In  support  of  defendant's  theory  that  the 
break  was  because  plaintiff's  wall  was  In- 
suffldoit  to  sustain  the  weight  that  had  been 
put  against  It,  and  also  as  tending  to  im- 
peach the  expert  oi^nion  of  Mr.  Ootterill 
that  plaintiff's  wall  was  sufficient,  and  that 
the  slide  was  caused  by  d^endant'a  ezcavat- 
ixig  below  it 

[4]  As  to  the  measure  of  damages,  plain- 
tiffs Claim  tbe  amount  they  had  paid  <Hit  for 
a  new  wall.  If  plaintiffs  recora,  ttte  meas- 
ure will  be  the  depreciation  in  value  of  tbe 
property— its  worth  Immediately  before  and 
immediately  after.  Olson  v.  Gonlg.  45 
Wash.  641,  88  Pac.  1017.  The  reasonable 
cost  to  be  allowed  for  a  new  wall  ml^t  be 
considered  in  estimating  such  depreciation; 
but  defendants  would  not  be  bound  to  meet 
an  amount  paid  or  agreed  to  be  paid,  unless 
It  was  made  to  appear  that  it  was  the  rea- 
sonable cost  thereof.  Fairbanks  Steam 
Shovel  Co.  T.  Holt  Se  Jeffery,  140  Pac;  394. 
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(Just  decided) ;  Torgeson  t.  Elanford.  ISO 
Pac.  fl48  (just  decided). 
Beretsed  and  remanded  for  m  juiw  tilaL 

CBOW,  a  J.,  and  BLLIS,  BIAIN,  and 
QOSD.  JJ.,  concur. 

MAY  T.  BOBERTS.    (No.  8,972.) 
(SapNme  Court  at  Oklahoma.   April  14.  1914.) 

(BvUa^  hy  tAe  Court.) 

Appeal  and  Erbob  (S  356*)— Time  tob  Tak- 

zno  FnocEEDiNGB— Dismissal. 

Tbe  syllabuB  In  Oaskin  v.  Clerelftud  Wool- 
en Mills.  38  Okl  229. 1S2  Pac  821,  ii  made  the 
■yllabns  here. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  DlC-  11  1928,  1927;  Dec.  Dig.  | 
356.»] 

Error  fimm  County  Court,  Jackson  County; 
B.  N.  Woodson,  Judge. 

Action  between  J.  W.  May  and  Eugene 
Boberts.  Judgment  for  Boberts,  and  May 
brings  error.  Dismissed. 

0.  B.  Reigel,  of  Snyder,  for  plaintiff  In  er- 
ror. Guy  F.  Horton,  of  Altos^  for  defendant 
In  error. 

PEB  CURIAM.  This  case  was  tried  In  tbe 
county  court  of  Jackson  county  on  November 
3, 1911.  Judgment  was  rendered  for  defend- 
ant In  error,  Bugene  Roberts.  A  motion  for 
a  new  trial  was  duly  filed  und  overruled  on 
November  8,  1911.  Petition  In  vror  and 
case-made  was  not  filed  in  this  court  until 
Hay  14,  1012.  (Counsel  for  plaintiff  in  error 
filed  motion  to  dismiss,  because  proceedings 
in  error  were  not  commenced  in  this  court 
within  six  months  from  the  rendition  of  Qie 
Judgment  or  final  order  complained  of.  In 
flew  of  the  iffovlsloiis  of  chapter  18,  p.'  86, 
Sess.  Laws  1919-11,  wbwein  it  la  provided 
that  all  proceedings  in  error  for  revertdng, 
Taeatliw,  or  modU^ing  judgments  or  final 
orden  shall  be  commenced  within  six  months 
from  the  rendition  of  the  Judgment  or  final 
Older  complained  of,  tbe  motion  must  be 
suiitahied.  Gaskln  v.  Cleveland  Wo<den 
Hills,  88  Okl.  229,  182  Pac.  821. 


AMERICAN  NAT.  BANK  v.  HALSBLL  et  al. 
(No.  3377.) 

(Sapreme  Court  of  Oklahoma.  April  14,  1914.) 

(BvlUtbUB  by  the  Court) 
I  Bills  anu  Notks  160*)— NEaonABn.rrr 

— PBOViaiOn  FOB  ATTOBNBT  FBBS— DirENSES. 
A  note  executed  prior  to  the  act  taking 
elect  June,  1911,  coataiuing  a  provisiou  for  at- 
tome;  fees,  is  nonnegotiable  and  therefore  sub- 
ject to  all  the  eqoitiea  existing  between  the  orig- 
intl  parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  403;  DecTDig.  i  160.*] 
2.  Appeal  and  Ebsob  ({  1001*)— Veedict— 

Evidence. 

In  a  suit  to  enforce  the  payment  of  a  note, 
where  the  maker  pleads  a  failure  of  consid- 


eratioo,  alleging  tliaC  his  execution  of  the  note 
was  caused  by  the  false  and  fraudoleat  repre- 
sentations of  the  payee  and  indorsee  and  with 
notice  of  the  inducing  fraud  to  the  holder  be- 
fore his  purchase,  held  that,  where  there  is  suf- 
ficient evidence  to  take  the  case  to  tjie  inry 
and  reasonably  tending  to  support  their  find- 
ing, the  verdict  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8922,  893&-3934;  Dec. 
Dig.  S  1001.*] 

8.  Appeal  and  Ebbob  {|  KXn*)— Vebdzot  — 

Etidebtck— Feaud  . 

As  fraud  in  all  its  shapes  la  as  odious  in 
law  as  in  equity  and  where  the  evidence  of 
fraud  is  sufficient  to  satisfy  the  mind  and  con- 
science of  the  wrongful  conduct  charged,  the  ' 
finding  in  this  matter  will  not  be  disturbed. 
In  such  cases  this  court  will  not  review  the 
evidence  to  ascertain  where  the  we^ht  lies. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8922, 1192S-{t934;  Dec.  Dig. 
I  1001.  •] 

4.  Appeal  and  Ebbob  (|  767*)— BsiEt— Rbq- 

UIBITES. 

Rule  2B  adopted  by  this  court  (137  Pac. 
xi),  requiring  that,  "wbere  a  party  complains  of 
instructions  given  or  refused,  he  shall  set  out 
in  totidem  verbis  in  his  brief  separately  the 
portion  to  which  he  objects  or  may  save  excep- 
tions," must  be  complied  with  to  warrant  a 
review  of  the  same  by  this  court 

[Ed.  Note.— For  otier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3092;  Dec.  Dig.  S  757.*] 

5.  Bills  and  Notkb  (§  277*)— Nonliability 
OF  Makeb  —  EryECT  on  iJABimrr  of  In- 

DOBSEE. 

A  motion  for  judgment  non  obstante,  etc., 
by  a  defendant  payee  of  a  note  against  whom 
a  verdict  is  rendered  and  by  tbe  some  jury  a 
verdict  is  rendered  in  favor  of  his  codefendant, 
tbe  maker  of  the  note,  upon  the  grounds  that 
the  note  is  without  consideration  as  to  the  mak- 
er and  therefore  no  liability  as  to  bim  (payee), 
held,  no  error  is  overruling  such  motion  where 
the  proof  reasonably  shows  that  such  payee 
colluded  with  an  indorsee  and  practiced  a  fraud 
to  obtain  said  note  from  the  maker,  to  use  the 
same  to  discharge  bis  indebtedness  to  the  in- 
dorsee, and  was  benefited  by  such  transaction. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  626;  Dec.  Dig.  {  277.*] 

Error  from  Superior  Court,  Muskogee 
County;  Farrar      McCain,  Judge. 

Action  of  the  American  National  Bank,  a 
corporation,  against  E.  L.  Halsell  and  C.  M. 
Bradley.  Judgment  for  defendant  Halsell 
and  for  plaintiff  as  to  defendant  Bradley.'and 
plaintiff  brings  error.  Affirmed. 

Plaintiff  In  error  (plaintiff  below)  sued  E. 
L.  Halsell  and  C  M.  Bradley  upon  tbe  prom- 
issory note  ne<inted  hy  Halsell  payable  to 
Bradley.  The  note  is  Exhibit  A,  which  is 
as  follows:  "Muskogee,  C^a.,  Dec  24th,  1907. 
On  or  before  three  years  after  date,  X,  we,  or 
either  of  us  promise  to  pay  to  G.  M.  Bradley, 
or  order,  flfl^-two  hundred  thirty-five  *^/ioo 
dollars  for  value  received,  at  tbe  Bank  of 
Commerce  of  Musk<%ee,  Oklahoma,  with  in- 
terest after  date  at  eight  pa  cenL  per  annum 
until  paid,  and  ten  per  cent,  on  tbe  entire 
amount  as  attom^'s  Seea,  if  placed  in  the 
hands  of  an  attorney  for  collection  or  suit  Is 
filed  thereon.    Tbe  makers  and  indorsers 
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b«r^7  aererally  walre  protest,  demand  and 
notice  of  protest  and  nonpayment  In  case  tUs 
note  IB  not  paid  at  maturity,  and  agree  to 
all  extensions  and  partial  payments  before 
or  after  maturity  without  prejudice  to  the 
bolder.  Interest  payable  annually.  B.  L. 
Halsell."  Alleging:  That  prior  to  the  ma- 
turity of  said  note,  0.  M.  Bradley,  payee,  as- 
signed the  same  in  the  usual  course  of  trade, 
for  value,  without  notice,  to  one  W.  B.  Row- 
sey  by  blank  indorsement  of  the  note.  That 
on  the  9th  day  of  December,  1910,  and  be- 
fore the  maturity  of  said  note,  the  said  Row- 
sey  sold  and  d^vered  the  same  to  the  plain- 
tiff herein,  for  a  valuable  coi^deration.  with- 
out notloe,  In  the  usual  course  of  trad^  and 
the  plaintiff  thereby  became  the  holder,  etc. 
The  suit  is  also  for  interest  at  8  per  cent, 
from  the  24th  of  December,  1907,  and  $675  at- 
torney's fee;  and  that  payment  has  been  de- 
manded but  refused. 

To  this  petition  the  defendant  O.  Bf.  Brad- 
ley answered  by  general  denlaL 

The  defendant  B.  L.  Halsdl,  In  his  amend- 
ed answer,  admits  the  execution  of  the  note, 
but  ideads  failure  of  consideratlou,  and  that 
be  was  induced  to  execute  the  note  because 
of  the  fraud  practiced  upon  him  by  Rowsey 
and  Bradley :  the  latter  being  the  payee  and 
the  former  the  Immediate  indorsee  of  the 
note.  We  will  not  state  In  extenso  the  plead- 
ings of  the  defwdant  Halsell.  because  the 
opinion  sufficiently  statm  tlie  character  of 
fraud  and  deceit  practlcedi  as  alleged,  mwn 
Halsell,  by  Bowsey  and  Bradley. 

Plaintiff  filed  Its  r^ly  te  the  answer  of 
Halsell  in  which  is  denied  each  and  every 
allegation  therein  contained  which  Is  not  an 
express  denial  or  admission  of  the  allega- 
tions set  forth  In  the  petition,  ^e  plain- 
tiff further  says  that,  at  the  time  of  the  exe- 
cution of  the  note  In  question  by  defendant 
Halsell  to  Bradley  and  Indorsed  in  blank  and 
delivered  to  one  W.'  B.  Rowsey,  the  d^end- 
ant  Bradley  was  indebted  to  the  defendant 
Rowsey  In  the  sum  of  $5,235.60,  which  note 
was  held  by  W.  B.  Rowsey  against  Bradley 
and  was  secured  by  certain  stock  in  the  said 
land  company  and  held  as  collateral  to  secure 
Bradley's  note  to  Rowsey.  It  says;  That, 
both  Halsell  and  Bradley  being  desirous  of 
having  the  Bradley  stock  of  the  land  com- 
pany which  was  held  as  collateral  security 
by  Bowsey  released  so  that  Bradley  could 
sell  and  transfer  the  same  to  Halsell,  it  was 
understood  between  Rowsey,  Bradley,  and 
Halsell  that,  if  I^owsey  would  surrender  the 
stock  and  the  note  that  It  was  given  to  se- 
cure, they  would  give  him  (Bowsey)  the  note 
of  Halsell  to  Bradley  (being  Exhibit  A) ,  and 
upon  receiving  said  note  from  Halsell  the 
said  Bradley  was  to  indorse  the  same  and 
deliver  It  to  him  (Rowsey),  and  in  consid- 
eration of  which  Rowsey  would  surrender 
the  collateral  stock  held  as  aforesaid  and 
surrender  the  note  of  Bradley  canceled  and 
paid,  which  it  is  alleged  he  did  do.  That 


the  consideration  of  the  note  sued  on  was 
the  surrender  and  cancellation  of  said  note 
from  Bradl^  to  Rowsey  and  the  sorr^der 
of  said  stock  In  the  land  company  and  other 
valuable  considerations  from  Bradley  to  Hal- 
sell. That  the  note  Bradley  gave  to  Bowsey 
originally  was  executed  in  consideration  of 
borrowed  money  for  which  he  put  up  the 
stock  as  collateral,  and  that  by  surrendering 
said  stock  and  note  Rowsey  surrendered  all 
his  security  and  said  note  and  has  no  other 
evidence  of  indebtedness  represented  by  said 
note.  That  simultaneously  upon  tbe  execu- 
tion of  the  Halsell  note  to  Bradley  (Exhibit 
A),  It  was  indorsed  by  Bradley  and  delivered 
to  Rowsey  as  the  Joint  and  several  obliga- 
tion of  the  said  Halsell  and  Bradley. 

The  plaintiff  did  not  sue  its  immediate  In- 
dorsee, Bowsegr. 

The  cause  wait  to  trial  to  a  Jnry,  and  two 
verdicts  were  returned  as  follows,  omitting 
the  caption  and  trial  number:  "We,  the  Jury 
in  the  ahove^titled  action,  duly  bnpaneled 
and  qwom,  upon  our  oaths  find  tbe  issues 
for  the  defbndant  B.  L.  HalselL**  This  was 
signed  by  titoven  Jiuvrs,  Inclnding  the  fbre- 
man. 

The  next  verdict,  omitting  tbe  caption  and 
trial  number,  ia  as  follows:  "W€^  the  Jury 
In  tbe  above-entitied  action,  duly  Impaneled 
and  sworn,  npon  our  oaths  find  the  laaues  for 
the  plaintiff  against  tbe  defendant  C.  M. 
Bradley  in  the  sum  of  $0,61&a7.  B.  C.  Alley, 
Foreman."  Upon  those  two  verdicte  the 
court  rendered  Judgment  that  as  to  the  de- 
fendant E.  Ii.  HalseU  the  plaintiff  taJce  noth- 
ing by  this  suit,  and  that  be  cecover  from 
the  plaintiff  all  of  his  costs,  eta  To  whicb 
plaintiff  excepted.  It  Is  further  adjudged 
Uiat  tbe  plaintiff  have  and  recover  of  and 
from  the  defendant  O.  M.  Bradley  the  sum 
of  ¥6,643.37  with  interest  at  tbe  rate  of  8 
per  cent  ficom  date  of  Judgment  until  paid 
and  aU  ite  coste  in  this  b^lf  laid  out  and 
expended.  To  all  of  which  the  defendant 
Bradley  excepted. 

The  case  was  submitted  on  Hay  6,  1911, 
and  verdicts  rendered  on  the  same  day,  and 
Journal  entry  of  Judgment  on  the  same  data 
Within  the  time  required  by  tbe  statute,  the 
bank  and  Bradley  filed  separate  motions  for 
a  new  trial.  Subsequently,  the  attorneys  for 
the  defendant  Bradley  filed  "motion  for  Judg- 
ment notwithstanding  the  verdict" ;  the  first 
and  second  grounds  being  because  the  verdict 
is  contrary  to  law  and  contrary  to  the  evi- 
dence, and  the  third  ground  is  as  follows: 
"Because  the  Jury,  having  found  by  Its  ver- 
dict that  the  note  sued  on  in  this  case  was 
executed  by  the  defendant  B.  L.  Halsell  In 
favor  of  thfs  defendant  (Bradley)  and  indors- 
ed in  blank  by  this  defendant  and  delivered 
by  him  to  W.  E.  Rowsey  in  settlement  of  a 
prior  existing  debt,  was  void  and  was  ob- 
tained by  fraud,  and  that  the  defendant  Hal- 
sell was  not  liable  upon  the  same,  it  must 
follow  necessarily  that  there  behis  bo  UablUt7 
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upon  t&e  part  of  defendant  Halsell  to  W.  E). 
Bowsey  or  to  the  American  National  Bank, 
the  assignee  of  said  note,  there  conid  be  no 
Uabllity  upon  said  note  against  this  defend- 
ant (Bradley)."  All  of  the  motions  were  by 
the  court  overruled  and  exceptions  reserved. 
The  bank,  as  plalntlfT  in  error,  brings  the 
case  here,  with  Halsell  and  Bradley  as  de- 
fendants in  error,  and  Is  filed  In  tlma  Peti- 
tion In  error  by  C.  M.  Bradley,  as  plaintiff 
In  error,  against  the  American  National  Bank 
and  E.  L.  Halsell  as  defendants  in  error  was 
filed  December  7,  1911,  but  not  attached  to  a 
case-made.  Briefs  for  plaintiff  in  error  and 
for  E.  L.  Halsell,  one  of  the  defendants  In 
error,  have  been  submitted ;  but  no  brief  for 
Bradley  appears. 

W.  W,  Nofftdnger,  of  Masfeoge*,  for  plain- 
tiff In  error.  Samuel  M.  Rutherford  and 
Preston  a  West,  both  of  MnskogM,  for  dft- 
fendant  in  wxor  IL  L.  HalaiU. 


BUSSELIi,  J.  (after  sUtlnc  the  factv  as 
above).  Briefly  stated,  the  salt  of  plalntiflf 
In  error,  plaintiff  b^ow,  was  based  upon  a 
promissory  note  execafied  and  delivered  by 
defaidant  In  error  Halsell  to  Bradl^,  and 
by  Bradley  indorsed  to  Bowsey,  and  by  the 
latter  Indorsed  and  delivered  to  the  American 
National  Bank  with  the  allegation  that  U 
was  transferred  before  maturity,  without  no- 
tice, and  for  value. 

With  like  brevity  of  statement,  the  coutn^ 
tloa  of  the  defoidant  In  error  Halsell  la  that 
be  gave  the  note  in  Question  to  Bradley,  and 
the  consideration  being  that  he  received  a 
cDiisid»able  number  of  shares  of  stock  in 
the  International  Land  Company;  that  he 
was  induced  to  ezecote  and  deliver  said  note 
(Exhibit  A),  upon  the  representations  and 
mlsr^reaaitatlons  and  fraudulent  state- 
ments of  C  M.  Bradley  and  W.  K.  Bowsey, 
acting  together,  that  the  stock  for  which  he 
executed  his  note  was  known  to  them  to 
be  vei7  valuable  and  worth  at  least  three 
and  four  times  Its  face  value;  and  that  he 
being  ignorant  of  the  conditions  and  relying 
npon  their  statements  executed  the  note  sued 
<Ki;  and  that  said  statements  and  tepresenta- 
tloas  made  by  Bowsey  and  Bradl^  to  him, 
which  induced  the  execution  of  the  note, 
were  false  and  firaudulent  and  known  by 
them  to  be  false  and  fraudulent;  and  that 
said  shares  of  stock  were  worthless  and  with- 
out raine ;  and  that  such  facts  were  known 
to  tbem  when  they  Induced  him  to  execute 
the  note  to  Bradley  and  unknown  to  him, 
and  for  this  cause  there  was  a  failure  of  con- 
■ideration,  etc 

The  briefs  of  oonnsel  have  been  prepared 
wltb  great  care  and  <drcumspection,  and  each 
bare  exhausted  the  force  of  argument  and 
propositions  of  law  In  support  of  their  re- 
q^ecttve  contentions.  Notwithstanding  the 
elaborateness  of  their  briefs,  the  various  and 
mnttoiM  autboiUlN  d.Ud  ttr  cadb,  a»der 


the  pleadings  and  proof,  the  cause  can  be 
narrowed  down  to  practically  one  p^posl- 
tion;  and  the  conclusion  reached  as  to  this 
proposition  disposes  of  the  case  as  to  Halsell 
and  determines  the  status  of  Bradley  in  the 
cause.  The  pivotal  question  presented  In 
the  original  brief  hinges  upon  the  sufficiency 
of  the  evidence  to  support  the  finding. 

As  the  laboring  oar  Is  upon  the  defendant 
Halsell  to  maintain  Ms  position  In  this  case, 
It  may  be  better  to  consider  the  evidence 
and  Its  effect  in  support  of  his  allegations  of 
fraudulent  representations  and  deceitful  con- 
duct that  Induced  him  to  sign  the  note.  His 
pleadings  are  strictly  affirmative,  covering 
with  precision  every  necessary  allegation  that 
would  constitute  representations  that  would 
Induce  an  involuntary  act,  and  it  follows  that 
if  this  evidence  and  attendant  drcimistances 
in  support  thereof  were  reasonably  sufficient 
in  the  belief  of  the  jury  to  sustain  his  plead- 
ing he  was  entitled  to  a  Judgment  The  hon- 
orable trial  court,  by  Its  Instructions  to  the 
Jury,  manifested  a  clear  understanding  of 
the  Issues  that  were  presented,  and  consider^ 
ed  as  a  whole,  and  especially  those  features 
which  bear  npon  the  question  of  fraud  and 
deceit  and  misrepresentations  and  the  result 
of  such  and  the  means  of  knowledge  of  either 
or  all  the  parties  to  the  transaction,  make  It 
appear  that  the  issues  pro  and  con  were  sub- 
mitted. It  is  our  opinion  that  the  law  appli- 
cable was  given  the  Jury,  and  in  such  Intelli- 
gible language  as  a  Jury  of  laymen  would  un- 
derstand and  be  able  to  apply  the  evidence 
thereto. 

[11  The  note  In  question  In  this  action  Is 
dearly  a  nramegotlable  instrument  under  the 
laws  In  force  at  the  time  of  Its  execution,  for 
It  has  t>een  repeatedly  hsld  that  a  note  con- 
taining a  provision  for  a  reasonable  attor- 


ney's fee  if  collected  by  suit  was  not  negotia- 
ble, yet  this  was  changed  by  the  act  taking 
affect  June,  1911.  That  bedng  the  case,  it 
necessaiily  foUows  that  it  is  subject  to  all 
the  equities  existing  between  the  original 
partiea  Clowers  v.  Snowden  et  aL,  21  Okl. 
476,  06  Pac.  G96;  Olevenger  v.  Lewis,  20  Okl. 
848,  96  Pac.  230.  16  L.  R.  A.  (N.  S.V  410.  16 
Ann.  Cas.  56,  and  authorities  cited  therein. 

[2]  In  addition  to  this,  the  deftodant  Hal- 
sell testified  ttiat  the  bank,  being  the  plain- 
tiff, had  notice  before  it  purchased  tbe  note 
of  the  fraud  practiced  upon  him  and  his  re- 
fusal to  pay  It.  This  was  denied,  yet  the  Is* 
sue  being  left  to  the  Jury,  and  that  fact  was 
clearly  left  for  them  to  determine,  and  If 
believed  It  carried,  In  addition  to  the  provi- 
sion in  the  note,  actual  notice  to  the  plaintiff 
of  the  fraud  and  the  disability  of  the  note. 

The  issue  npon  which  the  defendant  Hal- 
sdl  bases  his  cause  of  action  is  th^  chaise 
that  Bradley  and  Bowsey,  by  fraudulent 
acts,  misstatements,  and  misrepresentations* 
Induced  Mm  to  execute  the  note  in  controver- 
sy for  a  worthless  consideration,  and  that 
those  facts  were  known  to  the  plaintiff  be* 
fore  it  becamo  the  purchaser  of  tha  not& 
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We  are  told  by  Justice  Storj,  In  1  Bq.  Jur. 
§  186,  tbat  "fraud,  actual  or  positive,  Includes 
cases  of  the  intentional  and  Etuccessfol  em- 
ployment of  any  cunning,  deception,  or  arti- 
fice used  to  circumvent,  cheat,  or  deceive  an- 
other." Tbe  Intention  to  deceive,  the  cun- 
ning and  deception  used  to  circumvent,  cheat, 
and  deceive  are  fully  alleged,  and  the  proof 
in  support  thereof  was  the  issue  for  the  jury 
to  determine.  The  question  is  presented 
whether  there  were  such  fraud  and  misre- 
presentations as  to  have  been  the  determining 
cause  of  the  execution  of  the  note,  and  this 
depends  upon  the  eviden<»;  the  allegatlona 
being  complete.  It  seems  to  be  the  accepted 
theory  of  the  law  that  when  one  person  mis- 
repreaenta  or  conceals  a  material  fact  which 
is  peculiarly  within  his  own  knowledge,  or 
If  also  within  the  reason  of  the  other  party, 
la  to  deceive  or  to  induce  him  to  refrain  from 
inquiry,  and  if  It  shown  that  concealment 
or  other  dec^tlon  was  practiced  with  respect 
to  the  particular  transaction,  such  tranaao- 
tlon  is  void  on  the  ground  of  fraud. 

[3]  We  do  not  think  ttiero  is  a  controlling 
distinction  in  transactions  amounting  to 
fraud  in  equity  or  In  law,  for,  as  Is  well  said 
by  a  disttoguished  writer,  "fraud  in  all  Its 
shaiws  is  88  odious  In  law  as  in  eqnlt?." 
In  the  case  of  Bottoms  t.  Neukindmer,  29  OkL 
104, 116  Pac  434,  Mr.  Justice  Kane,  qraaklng 
for  tbe  court.  It  being  a  suit  In  equity  to 
cancti  a  deed  made  by  the  plaintifl^  says: 
"It  seems  that  a  lesser  degree  of  proot  Is  re* 
quired  to  establish  fraud  in  eqult?  tban  In 
law" — dtlng  Moore  r,  Adams  et  aL,  26  OkL 
48,  108  Pac.  392,  and  other  authorities.  "In 
equity  it  suffices  to  show  facts  and  drcnm- 
stancra  from  which  It  may  be  i;a:eeumed." 
Justice  Williams,  la  Moore  v.  Adams  et  aL, 
26  Okl.  48,  108  Pac  392,  quoting  from  the 
case  of  Myrick  v.  Jacks,  33  Ark.  425,  says 
that:  "Fraud  must  be  shown  and  proven  at 
law.  In  equity  it  suffices  to  show  facts  and 
circumstances  from  which  It  may  be  presum- 
ed." It  Is  held  in  Moore  v.  Adams,  supra : 
"In  cases  where  fraud  is  alleged  in  the  procur- 
ing of  the  execution  of  wrltt^  Instruments 
or  deeds,  the  proof  must  sustain  the  allega- 
tions by  a  preponderance  of  the  evidence  so 
great  as  to  overcome  all  opposing  evidence 
and  repel  the  opposing  presumptions.  It 
should  be  of  such  weight  and  exigency  as  to 
satisfactorily  establish  the  wrongful  conduct 
charged ;  honesty  and  fair  dealing  as  a  rule 
being  presumed."  In  t^e  case  of  Insurance 
Co.  V.  Rammelsberg,  58  Kan.  531, 60  Pac.  446, 
an  opinion  delivered  by  Mr.  Chief  Justice 
Poster,  in  discussing  the  question  of  proof 
necessary  to  establish  tbe  fraud,  says:  "It 
should  be  of  such  weight  and  cogency  as  to 
satisfactorily  establish  tbe  wrongful  conduct 
charged."  This  seems  to  be  an  appropriate 
test,  and,  If  the  evidence  presented  in  the 
opinion  of  those  to  whom  the  facts  are  pre- 
g&nteA  is  of  snfficioit  weight  and  cogency  to 
satlsfactorUy  establish  the  wrongful  conduct 


charged,  that  finding  ought  not  to  be  disturb- 
ed on  appeal. 

As  we  have  stated,  this  question  lias  not 
been  definitely  determined  in  this  Juxlsdlc- 
tion,  but  without  regard  to  such  distinction. 
If  any.  It  is  not  necessary  to  a  determination 
of  this  case.   Tbe  safe  rule  to  determine  the 
question  whether  or  not  fraud  existed  as  the 
inducement  to  action — that  is,  where  decep- 
tion and  false  representations  known  to  be 
false  are  practiced  to  the  injury  of  another — 
Is  the  evidence  sufficient  to  satisfy  the  mind 
and  conscience  of  the  wrongful  conduct 
cdiarged.  If  this  is  a  good  test,  and  we  deem 
it  is,  it  la  our  opinion  that  In  all  cases  where 
tbe  evidoice  Is  sufficient  to  take  the  case  to 
tbe  Jury  on  the  question  of  fraud  t3ielr  find- 
ing upm  Budi  matter  should  be  cMuSuslTe 
on  this  court  It  Is  held  In  the  case  of  JSowe 
et  aL  T.  Msxtlik  et  aL,  23  OU.  061,  lOS  Fac 
128,  238  Am.  St        840,  that:  "A  party  Is 
guilty  of  fraud  and  deceit  where,  with.  Intent 
to  induce  another  to  en^  into  a  contract, 
be  makes  a  poaitlTe  assertion  wblch  is  ma- 
twial  In  a  manner  not  warranted  by  bis  tn- 
formatloa,  or  where  he  is  not  shown  to  hare 
reascmable  groimds  fsr  believing  it  true, 
*   •   *  even  Otougb  btiSitmH  by  ttw  puty 
maUnglt"  Where  the  evldeooe  is  ecmfllctim; 
this  court  will  not  review  the  evMoioe  to 
ascertain  where  tSie  weight  of  the  evidence 
llea^  and,  If  time  Is  evidence  reasoDaUy 
tending  to  support  the  verdict,  it  will  not  be 
set  aside.  By  Justice  Hayes,  Harrlll  v.  Park- 
inson. 27  Okl.  628.  U2  Pac  970:  *'Wlierethe 
Jury  is  properly  instructed  iqpon  an  Isane  of 
fact  joined  by  the  pleading  and  there  Is 
evidence  reasonably  toidlng  to  support  th^ 
finding  on  that  Issue,  their  wdict  will  not 
be  disturbed  by  the  Supreme  Court"  Jnstice 
Kane,  Bums  v.  Vanght,  27  Okl.  711, 118  Pac. 
906,  afilnns  this  statement  of  the  rul&  And 
the  same  is  held  in  Hobbs  v.  Smith,  27  Okl. 
831,  115  Pac.  347,  34  U  H.  A.  <N.  S.)  607,  In 
Blnion  v.  Lyle,  28  Okl.  431,  U4  Pac.  618,  by 
Chief  Justice  Turner,  the  same  doctrine  is 
asserted.    The  same  rule  Is  prescribed  In 
Fairfax  v.  Giraud,  86  OkL  069,  131  Pac.  159, 
by  Justice  Dunn. 

[4]  While  it  is  true  the  plalntlfl  In  error 
makes  numerous  assignments  of  error  which 
refer  to  the  giving  of  certain  Instructions  and 
the  refusal  of  certain  instructions,  yet  no- 
where in  the  extensive  bri^  does  he,  by  ar- 
gument or  authority,  complain  of  the  fnstruc- 
tioDS  or  set  forth  any  of  them  that  we  have 
been  able  to  ascertain  from  a  careful  reading 
thereof. 

It  is  necessary  to  a  review  of  instructions 
given  or  refused  that  rule  25  adopted  by  this 
court  (187  Pac.  xi)  should  be  complied  with, 
which  is :  "Where  a  party  complains  of  in- 
structions given  or  refused,  he  shall  set  out 
in  totidem  v^bis  in  his  brief  separate  tbe 
portion  to  whlidL  he  objects  or  may  save  ex- 
ceptions.'* 

The  asdgnmenta  of  «Tor  that  the  court 
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committed  error  1m  glrlng  Instructions  num- 
bered 1  to  10,  IncloBive.  and  refusing  Instrac- 
tfona  asked  by  plalutlfl  without  tbe  instmc- 
tloDS  complained  of  beSng  set  out  in  the  brief, 
Is  a  failure  to  comply  witb  the  rule  and  tbe 
ojdiiions  of  this  court  affirming  it  However, 
we  will  add  that  we  have  examined  the  case- 
made  and  fall  to  Qnd  a  record  of  the  request- 
ed and  refused  Instructions. 

We  deem  it  proper  t*  sa;  that,  but  for  the 
repeated  admonitions  at  this  court,  the  Issues 
raised  In  the  court  below  in  order  to  be  re- 
Tiewed  here  must  be  presented  as  the  rules 
require  else  we  might  feel  more  or  less  re- 
gret at  our  InabtlltT  to  rerlew  what  counsel 
deem  wortliy  of  attention. 

Tbe  contention  of  plaintiff  In  error  on  the 
matter  of  rescission,  and  which  he  has  elab- 
onttdy  argued  with  citations  of  authority  as 
to  tbe  duty  Imposed  upon  Halsell,  the  defend- 
ant In  error,  to  brine  himself  williln  such 
role,  Ktc,  has  been  carefully  looked  Into. 
On  this  mattor,  tbe  condnslon  we  have  reach- 
ed  Is  that  hla  a^ument  and  anthorltieB,  while 
good  and  bearing  tbe  earmarks  of  elonentary 
principles,  are  totally  inai^cable  to  tlie  the- 
ory of  the  defendant  Halsell  as  made  by  the 
pleadings  and  proof  in  this  case.  Counsel 
liave  assumed  very  ingeniously  that  tbe  the- 
ory of  Halsell  rested  upon  the  authorities 
and  principles  announced  by  him.  It  is  suffi- 
dent  to  dispose  of  this  matter  by  raying  that 
Halsell's  defense  was  that  the  note  given  was 
without  eonsideratlim  and  induced  by  fraud- 
oteat  r^resentaUons  and  overreaching.  This 
was  the  real  tiieory  npon  wUdi  the  case  was 
foQght  out  and  determined  by  the  court  and 
Jnry. 

Tbe  defendant  below  C.  M.  Bradley  is  In 
this  court  by  petition  in  error,  but  without  a 
brief.  The  record  shows  that,  after  the  trial 
resnltlDg  in  the  verdicts  and  Judgments  stat- 
ed (supra),  be  made  a  motion  for  Judgment 
Qon  obstante .  veredicto  based  upon  the  rea- 
sons shown  in  the  statement  of  this.  case. 
While  the  matter  presented  by  plaintiff  In  er- 
ror Bradley  Is  not  In  this  court  in  the  definite 
manner  the  rules  require,  yet  we  will  consid- 
er 8Dd  dispose  of  his  contention.  In  this  con- 
nection we  will  observe  that  one  of  the 
grounds  set  forth  in  plaintiff  In  error's 
[American  National  Bank)  reasoua  for  a  new 
trial  Is  that  there  Is  an  Inconsistency  in  the 
verdict  in  favor  of  Halsell  and  against  Brad- 
ley. We  are  loath  to  regard  this  as  a  griev- 
ance of  which  the  bank  should  or  could  com- 
plain. 

[II  We  do  not  think  there  Is  any  merit  In 
Bradley's  motion  for  Judgment  non  obstante 
Teredlcto  for  at  least  two  reasons:  (1)  The 
Jnry  evidently  believed  that  Bradley  and 
Rowsey  were  parties  to  the  transaction  which 
Halsell  pleaded  and  proved  was  fraudulent 
and  without  consideration,  and  such  was  tbe 
Issoe.  (2)  It  is  not  denied  that  Bradley  was 
Indebted  to  Rowsey  In  a  similar  amount  to 


that  of  the  note  sued  upon,  and  for  wlilch 
Indebtedness  Rowsey  had  Bradley's  note  with 
collateral  as  security.  It  was  evidently  the 
opinion  of  the  Jury  that  Bradley,  by  joining 
with  Rowsey  to  inveigle  Halsell  in  the  giving 
of  the  note  sued  upon,  received  in  return  a 
cancellation  of  his  own  note  to  Rowsey  and 
tbe  return  of  his  collateral  stock.  It  is  clear 
that  if  the  finding  of  the  Jury  is  the  true 
status  of  affairs,  and  we  in  this  forum  have 
no  right  to  question  tbat,  then  it  is  tanta- 
monnt  to  a  finding  that  Bradley  cannot  take 
advantage  of  bis  own  wrong  to  Hals^  even 
thongh  in  the  conceptt<m  of  and  peipetratlon 
of  that  wrong  his  pi^M,  Bowsey,  assisted. 
The  pruniseS  found  by  the  Jury,  If  true,  the 
two  verdicts  rendereA  by  tham,  tftow  bofli 
a  moral  and  legal  diserbninatlon  as  to  tbe 
liability  between  Bradley  and  Halsell. 

This  is  m  Tolumlnona  record,  and  briefs 
and  reply  brteaCB  equally  volumliHiQB,  and  ttke 
points  that  coimsel  are  entitled  to  a  hearing 
on  In  this  court,  as  well  as  those  that  do  not 
permit  review  here,  have  not  only  be»  intelli- 
gently, but  insistently  prescmtad,  and,  not- 
withstanding the  zeal  and  ability  manifested, 
we  are  not  able  to  discover  the  errors  assert- 
ed, and  in  our  attempt  to  do  so  feel  that  we 
have  treated  the  record  with  tbe  consldara- 
tlon  It  deserves. 

Under  the  pleadings  and  j^oof.  the  eonrt 
being  the  Jndgo  of  the  eaffidaMy  of  Uie 
pleadings  and  the  Jury  being  the  Judges  of 
ttie  snffldmey  of  the  tacts.  It  is  our  opinloa 
that  no  wror  appears  of  record,  and  thejodr- 
meat  of  the  superior  court  of  Uu^geie 
county  is  In  all  things  afflrmed.  All  the  Jus- 
tices concur. 


VBANKLIN  et  aL  V.  WSIOHT,  Sheriff,  «t  aL 

(No.  8264^ 

(Supreme  Conrt  of  Oklahoma.   April  17,  1814.) 

CSyUaftw  by  th€  Owtrt.) 
Appsai.  Aim  Bebob  ^  lOll^^-JuooiaifT—Btv- 

inBNCB. 

Tbe  judgment  of  a  trial  court,  based  upon 
couflicting  testimony  as  to  an  issue  of  fact  and 
reasonably  snpported  by  the  evidence,  will  have 
the  seme  force  and  effect  with  this  court  as 
tbe  verdict  of  a  jury  in  such  cases. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  U  8083-3989;  DetTBig.  { 

CommlssIonerB*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Jefferson  Coun- 
ty ;  Frank  U.  Bailey,  Judge. 

Action  Moody  Franklin  and  others 
against  John  Wright,  Sheriff,  and  others,  for 
an  injunction.  Judgment  for  defendants,  and 
plaintiffs  bring  error.  Affirmed. 

Bridges  &  Tertrees,  of  Wanrika,  for  plain* 
tiffs  in  error.  H.  A.  Ledbetter,  of  Ardmore^ 
for  defendants  in  error. 

HARRISON,  C.  This  was  an  action  to  en- 
join an  execution  issued  out  of  the  district 
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court  The  material  facts  wUch  gave  rise  to 
the  salt  are  substantlaUy  as  follows:  Two 
actions  were  pending  in  the  district  court. 
The  same  firm  of  attorneys  appeared  for 
plaintiffs  in  both  actions,  and  the  same  firm 
appeared  for  defendants  In  both  actions. 
One  of  the  cases  was  called  for  trial,  and 
Judgment  rendered,  and  steps  taken  to  per- 
fect an  appeal  from  such  Judgment  to  the 
Supreme  Court  It  was  thereupon  agreed 
betwem  the  two  firms  of  attorneys  that  the 
same  question  of  law  Involved  in  the  case  in 
which  judgment  was  rendered  would  be  In- 
Tolved  in  the  other  case,  and  that  the  final 
Judgment  In  the  case  appealed  to  the  Su- 
preme Court,  on  such  question  of  taw.  should 
be  the  Judgment  In  the  other  case.  The  mis- 
understanding in  the  matter  arose  as  to 
whether  the  case  wlilch  had  not  been  tried 
stunild  be  continued  until  the  appealed  case 
had  been  passed  on  by  the  Supreme  Court,  or 
whether  Judgment  should  be  rendered  in 
both  caaei  and  the.  final  decision  of  tbt  Su- 
prone  Court  be  the  Jodgmoit  in  the  case  not 
aiq>ealed.  Whatever  the  agreement  may 
have  been,  the  attom^a  plalntlffl  took 
Judgment  aiul  xtr^^ared  Journal  entrlei  in 
both  cases,  which  were  thereaftffl:  signed  by 
the  ccHurt  The  attorn^  for  the  defendants, 
dalmlng  to  have  acted  upon  tfadr  imdeiatand- 
Ing  of  the  agreement  that  the  untried  case 
should  be  oontlnned  ontU  the  appealed  case 
was  finally  determined  by  the  Supreme  Oonrt, 
took  no  st^  to  perfect  an  appeal  from  the 
Judgment  In  sDdk  case.  On  the  other  band, 
the  attorn^  for  the  plalntUfs  In  both  cases, 
claiming  to  have  acted  npcnt  their  miderstaxMl- 
log  of  the  agreement  that  the  imCried  case 
should  not  be  continued,  but  that  the  Judg- 
ment should  be  rendered  and  be  the  same  in 
both  cases,  prepared  Journal  entries  In  each 
case,  whidi  were  signed  by  the  Judge  and 
spread  vpon  the  Journals  of  the  court  There- 
after, no  steps  having  been  taken  to  appeal 
from  the  Judgment  in  the  untried  case,  the 
attorneys  for  the  plaintiffs  procured  the  is- 
suance of  an  execution  against  defendants  in 
such  case.  Whereupon  attorneys  for  defend- 
ants in  the  untiled  case  procured  a  tempo- 
rary restraining  order,  against  enforcement 
of  the  execution,  npon  the  grounds  that  the 
agreement  between  the  attorneys  in  the  two 
cases  had  been  that  the  untried  case  should 
be  continued  until  final  determination  of  the 
appealed  case  by  the  Supreme  Court,  and 
that  attorneys  for  plaintiff,  in  violation  of 
such  agreement,  had  had  judgment  rendered 
in  the  tmtrled  case  and  Journal  entry  of 
sndi  Judgment  placed  of  record,  and  in  the 
course  of  time,  in  further  violation  of  such 
agreemoit  had  procured  the  Issuance  of  an 
execution,  and  from  the  Judgment  of  the 
trial  court,  dlasolving  the  temporary  restrain- 
ing order,  defendants  In  the  untried  cue  ap- 
peal to  this  court  upon  the  proposition  that 
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the  court  erred  in  dissolving  the  temporary 

Injunction. 

The  issue  presented  to  the  trial  court  was 
simply  an  Issue  of  fact  as  to  whether  the 
agreement  between  the  respective  firms  of 
attorneys  was  as  claimed  by  attorneys  for 
plaintiffs  in  error  or  was  as  claimed  by  the 
attorneys  for  defendants  In  error.  There 
was  a  decided  confilct  In  the  testimony  of 
the  attorneys  and  other  witnesses  as  to  what 
the  agreement  was.  Affidavits  were  submit- 
ted and  witnesses  introduced.  The  court 
heard  and  weighed  the  testimony  of  the  re- 
spective parties,  and  upon  such  testimony 
rendered  judgment  dissolving  the  temporary 
Injunction,  upon  the  theory  that  the  agree- 
ment between  the  firms  of  attorneys  was  that 
claimed  by  the  attorneys  for  plaintiffs  in 
both  cases,  to  wit,  that  the  Judgment  should 
be  rendered  Ln  both  cases  and  the  Judgment 
in  the  case  that  was  not  tried  should  be  the 
same  as  In  the  case  that  was  tried  and  ap- 
pealed. 

We  have  no  means  of  ascertaining  whether 
the  court  erred  in  weighing  the  testimony  of 
the  respective  parties,  and  therefore  refrain 
from  saying  whether  or  not  we  would  have 
weighed  it  differently;  but  it  Is  a  s^Ued 
rule,  repeatedly  announced  by  this  court, 
that  the  Judgment  of  a  trial  court  based  np- 
on conflicting  testimony  as  to  an  issue  of  fact 
and  reasonably  supported  by  the  evidence^ 
will  have  the  same  force  and  effect  with  this 
court  as  the  verdict  of  a  Jozy  In  sach  cases. 
See  V.  Albert  Cook  v.  George  Bnllette,  32 
OkL  TOO,  124  Pac  69;  Elrby  t.  Hardin,  131 
Fac.  854;  SemiOe  v.  Baken,  135  Pac.  1141; 
Thigpen  V.  Blsby,  186  Pac.  418;  Wat-tah- 
noh-zhe  v.  Moore,  86  OUL  631.  129  Fac  87T; 
Comelison  v.  Blackwelder,  38  Okl.  1,  131 
Pac.  701. 

Hence,  nndw  this  rule  and  for  the  reaanu 
above  stated,  the  judgment  ahould  be  af< 

firmed. 

P£B  CUEUAM.   Adopted  In  whol«, 


WM.  CAMEEON  &  CO.  v.  HENDERSON. 
(No.  3355.) 

(Sniweme  Court  of  Oklahoma.  April  14, 1914.) 

(SvUahiu  hv  the  Cowrt.} 

"L  Tbiai.  <i  139*)— DnnntBEB  to  Evidence. 

Where  the  evidence  is  sufficient  to  reasoDa- 
bly  teod  to  support  the  allegationa  of  a  petition 
that  states  a  cause  of  action,  a  demurrer  to  inch 

evidence  should  be  overniled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dis.  8§  332,  338,  338-841.  865;  Dee.  ZHg.  I 
13».*] 

2.  Tbiai.  (|  156*)— DEinnsBK  K>  MhrroBircE— 
Effect  as  Aouission. 

It  is  a  settled  rule  that  a  demurrer  to  tk« 
evidence  admits  all  the  facts  which  the  evideoee 
in  the  slightest  degree  tends  to  prove,  and  all 
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clent  to  prove  that  the  material  famlslied 
was  actually  used  ta  the  constmdlon  of  the 
buildings  upon  the  land  in  questltm.  This 
seems  to  have  been  the  haids  of  the  court's 
action  in  sustaining  the  demurrer  to  the  evi- 
dence of  plaXntlfC  and  rendering  Judgment 
for  the  defendant  Henderson. 

J.  A.  Powers  and  Percy  Powers,  both  of 
Mangom,  for  plaintiflC  in  error.  J.  I*  Carpen- 
ter and  Bagln  &  all  of  Mangam,  for 
defendant  In  error. 


infereneea  or  condasions  that  may  be  reasonably 
and  logically  drawn  from  the  evidence. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Die.  U  864-356;  Dee.  Dig.  |  U6.«] 

Error  from  District  Court,  Qreer  County ; 
G.  A.  Brown,  Judge. 

Actlrai  by  William  Cameron  &  Co.,  a  cor- 
poration, against  R.  B.  Henderson.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.  Reversed  and  remanded. 

This  la  a  proceeding  in  error  from  the  dis- 
trict eonrt  of  Oreu  county,  wberdn  pialnttff 
Id  eiTor  ^laintifl  below)  alleges  that  he  fur- 
nished the  lumber  and  other  material  to  be 
used  in  the  erection  of  ImitrovainaitB  upon 
some  raw  land  owned  by  Arthur  Boone  at  the 
time  the  lumber  wai  fondahed ;  that  the  con- 
tract for  the  material  was  made  with  Arthur 
Boone,  and  the  lumber  hauled  by  him  to  his 
place  (being  the  land  described)  and  was  used 
Id  the  erection  of  the  buildings,  the  land  being 
the  W.  U  and  S.  B.  both  of  the  S.  W.  16 
of  the  S.  W.  %  of  the  N.  W.  )4  <tf  section  6, 
township  4  nturtb,  of  range  23  west,  I.  M.,  and 
to  foreclose  a  materialman's  lien  thereon. 

A  disposal  of  one  of  the  questtons  preeent- 
ed  dlspoees  of  the  case,  and  that  is  the  first 
assignment  of  error  raised  by  the  plalnttfF 
In  error,  whldi  Is  that  tlie  court  erred  in  ms- 
talnlng  the  demurrer  of  said  defendant  to  the 
evidence  submitted  by  plaintiff  In  error. 

The  case  was  brought  against  Arthur 
Boone,  the  original  owner  of  the  land,  and 
to  wh(Hn  the  material  was  furnished,  and 
Henderson,  who  afterwards  purchased  the 
laad.  At  ttie  trial,  after  plaintiff  rested  bla 
case,  the  defendant  R.  B.  Henderson  demur- 
red to  the  sufficiency  of  the  evidence  In  this 
case,  and  the  court  after  announcing  Oiat  it 
would  sustain  the  demurrer,  plabitUTs  coun- 
sel asked  to  withdraw  their  announcement 
for  trial  for  the  purpose  of  getting  other  tes- 
timony, to  which  the  court  said  it  did  not 
hare  the  time,  and  that  "we  cannot  wait  for 
you."  and,  then  upon  plaintiff's  motion  to 
take  a  nonsuit  the  court,  over  the  objections 
of  defendant,  permitted  plaintiff  to  take  a  non- 
suit Subsequently  the  plaintiff's  motion  to 
reinstate  said  cause  was  heard  by  the  court 
and  said  moUon  was  granted,  to  which  the 
defendant  Henderson  excepted.  Whereupon 
the  court  after  permitting  said  cause  rein- 
stated, sustained  the  defendant's  motion  for 
Judgment  as  to  him  and  gave  Judgment  for 
plaintiff  against  Arthur  Boone.  This  pro- 
ceeding was  had  upon  the  action  of  the  court 
sustaining  the  demurrer  to  the  evidence  with- 
out a  hfearing  upon  the  merits. 

The  evidence  submitted  by  plaintiff  is  set 
forth  In  plaintiff's  brief,  and  the  same  Is  not 
disputed  or  traversed  In  the  brief  of  defend- 
ant In  error,  but  the  Issue,  raised  by  defend- 
ant in  error  in  support  of  the  court's  action 
in  sustaining  the  demurrer  to  the  evidence 
of  plaintiff,  is  that  the  evidence  is  not  suffl- 


BUSSELL,  J.  (after  stating  the  facts  as 
above).  [1  ]  We  have  carefully  examined  the 
evidence  offered,  and,  being  uncontradicted,  it 
is  our  opinion  that  It  is  sufficient  to  show 
that  the  material  that  was  furnished  was  fur- 
nished for  the  purpose  of  constructing  said 
buildings  and  that  the  same  was  used  in  the  ' 
construction  of  said  buildings. 

In  Clark  et  al.  r.  O'Toole  et  aL,  20  Okl.  loc. 
dt  326,  94  Pac.  650.  Justice  Tamer,  with  au- 
thorltlea  sustaining  this  position,  says:  "It 
is  a  well-setUed  rule  that  'a  demurrer  to  the 
evidence  admits  all  the  facta  which  the  evi- 
dence tends  to  prove  or  of  whidb  there  Is 
any  evidence  however  slight  and  all  Infer- 
encee  which  can  be  logically  and  reasonably 
drawn  from  the  evidence.'  **  The  same  rule 
Is  announced  In  Zlaka  t.  fflska,  at  page  0B4  of 
20  Okl.,  OS  Pae;  254.  28  L.  R.  A.  (N.  &)  1,  that 
a  demurrer  to  the  eridoice  admits  all  the 
facta  which  the  evidence.  In  the  aUghteat  de- 
gree, tends  to  prore  and  all  inferences  or  con- 
dudwis  that  may  be  reasonably  and  logically 
drawn  from  the  evidence. 

[2]  It  la  a  settled  rule  that  where  testl-  - 
mony  lutroduoed  by  a  plaintiff  whose  peti- 
tion states  facts  auffldent  to  constitute  a 
cause  of  artlon.  In  support  thereof,  tends  to 
establish  every  material  fact  alleged,  a  de- 
murrer to  the  evidence  should  be  overruled. 

Tlie  evidence  in  the  case  at  bar  not  only 
provoi  that  the  lumber  was  sold  to  Boone, 
but  shows  that  tt  was  bought  to  build  houses 
on  the  place  In  Question,  and  It  was  testified 
by  Boone  that  the  lumber  was  furnished  to 
Improve  the  place  (meaning  the  place  in  ques- 
tion) and  furnished,  to  him  at  his  request 
and  with  the  evidence  of  the  salesman  and  at- 
tendant drcnmatances  the  Inevitable  and  logi- 
cal conduslon  Is  that  the  material  was  used 
I  In  the  construction  of  the  house.  This  being 
the  legal  inference  drawn  from  the  evidence, 
the  demurrer  sbould  have  been  overruled. 
There  is  absolutely  nothing  in  the  evidence 
from  which  any  other  inference  or  conclusdon 
could  be  drawn  but  that  the  material  was 
used  in  the  buildings. 

We  hold  that  the  district  court  erred  In 
sustaining  the  demurrer  to  the  evidence  and 
rendering  Judgment  for  R.  B.  Henderson,  and 
for  which  reasons  the  cause  la  reversed  and 
remanded.  All  the  Justices  concur. 
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MIDLAND  VALLEY  B.  CO.  et  aL  r.  EITATB. 
(No.  414&) 

(SniNrame  Oout  of  Oklahoma.  April  14, 191i.) 

(SyUahus  by  the  OowrtJ 
Bailboads  (J  »•)— Decisions  Eetmwabi*- 

ObdbB  of  COEPOBATIOI7  COHUI88IOIT. 

The  eecond  sectioo  of  the  ayllabus  in  A.,  T. 
&  S-  F.  By.  Go.  T.  State  of  Oklahoma  (case  No. 
8n»)  138  Pac  1026,  not  yet  officially  report- 
ed, is  made  the  Byllaoas  of  this  case. 

[Eld.  Note.— For  other  caws,  see  Bailroad^ 
Cent  Dig.  IS  12-19;  Dec.  Dig.  I  9.*] 

Appeal  from  the  State  Oorporaticni  Ooair 

mlsBion. 

The  Midland  Valley  Ballroad  Company 
and  another  were  required  by  order  657  of 
the  Corporation  Commission  to  build  a  via- 
duct on  First  street  in  Qie  dty  of  Tulsa, 
OU.,  and  they  a^eal.  CismlBsed. 

J.  W.  McOloud  and  Sdgtir  A.  do  Meoles, 
both  of  MoBkoge^  for  appellant  Midland 
VallAy'  By.  Go.  Clifford  I*.  Jackson,  W.  B. 
Allen,  and  M.  D.  Green,  all  of  Miuk<«ee^  for 
appellant  Missouri,  K.  ft  T.  By.  Co.  Charles 
West;  Atty.  Oen.,  and  Charles  Jm.  Moorot 
Asst  Atty.  G«i.,  for  anTeUee. 

PBB  CURIAM,  nils  la  an  appeal  fr(An 
Order  No.  607  of  Qie  Goiporatlon  Conimis- 
fllcm  reqnlTliv  the  an^dlants  to  build  a  via- 
dMCt  over  their  leepecttTe  roads  at  Elrst 
street  In  the  city  of  Tulsa.  Comes  the  At- 
torney General  and  mores  to  dismiss,  on  the 
ground  that  said  order  is  not  appealable, 
citing  A.,  T.  ft  S.  F.  By.  Co.  r.  State  of 
OkUhoma,  138  Paa  1026,  where  we  held  that 
an  order  rcQidring  the  railroad  ctnnpany  to 
coDstmct  a  viaduct  over  its  tracks  and  right 
of  way  in  Guthrie  was  not  an  lyipealaUe 
order.  As  no  dlstlnctian  appears  to  us  in 
the  charactor  of  1^  two  ozderSi  inasmuch  as 
twtli  are  orders  requiring  the  correction  of 
an  abuse  which  affects  the  people  of  a  par- 
ticular community  disassociated  from  the 
use  of  a  raUroad  for  transportation  of  Uu»n- 
selves  and  their  property,  the  same  is  sua- 
tained  on  the  authority  itf.onr  opinim  In 
that  case. 

Dismissed. 

IOWA  DAIBT  SBFABATOB  CO.  T.  BAM- 

DEBS.   (No.  8433.) 
(Supreme  Court  of  Oklahoma.  April  14, 1914.) 

'  (ByUabut  &v  the  Court.) 
1.  Pbincifai.  and  Aoknt  (S  22*)— EinOEHCK 
OP  Agencz— Declabatiors  or  aoxnt— Cou- 

PBTEROY. 

The  general  rule  is  that  declarations  of  an 
alleged  agent,  standing  alone,  are  incompetent 
to  establish  agency;  but  ooe  of  the  ezceptiona 
to  this  rule  is  that,  where  the  suit  by  the  prin- 
cipal is  based  upon  a  contract  entered  Into  by 
an  assumed  agent,  his  declarations  in  making 
said  contract  are  competent  testimony. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  40 ;  Dec.  Dig.  I  22.*] 


2,  Fbincipal  and  Agent  0  24*)— Agenct — 

QuEsnon  vob  Jubt, 

Where  the  facts  upon  the  question  of  asen- 
ey  are  controverted,  it  becomes  an  iasne  to  b* 
determined  by  the  Jury  bom  aQ  the  facts 
drcumstancea. 

[Ed.  Note, — For  oUier  cases,  see  Principal  and 
Agent,  Cent.  Dig.  fS  722,  723;  Dec.  Dig.  |  24.*1 

8.  Appeal  and  £3bbob  (S  lOOtI*)— Vebdiot — 

BVIDENOB. 

If  there  is  any  testimony  reasonably  trad- 
ing to  support  the  verdict  of  the  jury,  and  tbe 
verdict  has  been  approved  by  the  trial  court,  the 
judgment  will  not  be  disturbed  on  appe&L 

[Ed.  Not*.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig,  ||  386&-887tt,  89&-S9SO; 
Dec.  Dig.  llOOlC^ 

Error  from  County  Court,  Pawnee  County ; 
Fred  S.  Uacum,  Judge. 

Action  bvousiit  before  a  Jnatlee  of  tbs 
peace  by  tJie  Iowa  Dairy  Separator  Company 
acainst  J.  B.  Sai^etsu  Judgment  for  de- 
fendant on  appeal  to  the  oounty  court,  and 
plaintiff  brines  orror.  Affirmed. 

W.  T.  Oleeton,  of  Cleveland,  for  plaintiff  in 
error.  E.  M.  COark,  of  Pawnee^  for  defend- 
ant in  error. 

BIDDLB,  J.  Plaintiff  In  wror,  plaintiff 
below,  broi^t  this  action  in  a  justice  of  the 
peace  court  in  the  city  of  Pawnee  to  recover 
upon  a  promissory  note  tiie  sum  of  |60  and 
interest  at  10  per  cent  Jud^ent  was  ren- 
dered in  tavOT  of  plaintiff  In  the  Justice  court 
for  the  amount  sued  for.  The  cause  waa  ap- 
pealed to  the  county  court  of  Pawnee  county, 
whm  Judgment  was  rendered  in  favor  of 
defendant  in  error,  defendant  below. 

The  facts,  aa  establl^ed  by  the  evidence 
out  of  which  this  proceeding  grows,  are  sub- 
stantially as  follows:  Defendant  purdiased 
a  cream  s^rator  from  one  J.  J.  Hustin,  a 
hardware  merchant  who  handled  plaintUTs 
machines  in  t^e  town  of  Pawnee ;  timt  said 
Hustin  guaranteed  same  to  be  free  from  all 
defects  and  would  render  satiLsfactoxy  aerv- 
ioe.  After  defendant  had  glToi  the  machine 
a  trial,  he  found  the  same  did  not  render 
satisfactory  service;  and  one  Tomllson,  the 
admitted  agent  of  plaintiff  throufl^  Hustin, 
furnished  a  new  bowl  for  said  separator. 
Defendant  then  executed  his  note  payable  to 
said  Hustin  in  payment  for  the  cream  sep- 
arator. The  note  was  indorsed  In  blank,  and 
plaintiff  is  now  the  owner  and  holder  of 
same.  Defendant  then  tried  out  the  ma- 
chine with  the  new  bowl  attached,  and  said 
maciiine  would  not  do  the  work  for  which 
It  was  represented  to  do.  Tomllson,  through 
Hnstin,  then  delivered  another  separator  to 
defendant  and  took  up  the  old  one.  Defend- 
ant also  testified  that  said  new  machine,  aft- 
er it  had  been  given  a  trial  by  Tomllson  and 
Hustin,  and  after  a  fair  trial  by  defendant, 
did  not  give  satisfactory  service.  It  Is  ad-  * 
mltted  that  said  Tomllson  was  the  agent  of 
plalnUfC,  and  that  said  Hustin  sold  the  ma- 
chines of  plaintiff  In  error  under  contract 
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wlti  plaintiff,  the  terms  of  which  are  notj 
brooght  out  In  this  proceeding. 

Defeudant  In  error,  for  hla  defense  to  ealdl ' 
note,  alleges  fallnre  of  consideration  and  { 
breacb  of  warranty.  The  cause  was  tried  to  ' 
a  jiUT,  who  found  In  favor  of  defendant  \ 
After  the  evidence  had  been  Introduced,  i 
plaintiff  In  error  interposed  Its  motion  for  a  [ 
directed  verdict,  which  was  overruled.   The  I 
plaintiff  in  error,  In.  lils  petition,  sets  out  I 
tbe  following  assigxunents  of  error:  (1)  Er- 
ror in  overruling  the  motion  of  plaintiff  in 
error  for  a  new  trial.   (2)  Said  court  erred 
in  overruling  plaintiff's  motion  for  a  directed 
▼erdlcL   (3)  Said  court  erred  in  giving  the 
foUowing  instructions  to  the  Jury,  to  wit: 
Kos.  2,  3,  4,  5,  6,  and  7.   (4)  Said  court  erred 
In  failing  to  give  to  the  jury  the  following 
Instructions  asked  by  the  plaintiff  in  error 
and  refused  by  the  court:    Plaintiff's  in- 
Btructlona  Noa.  1,  2,  and  3.   (5)  Said  court 
erred  In  admitting  Incompetent  evidence  on 
tbe  part  of  defendant  In  error.    (6)  Said 
court  erred  In  rejecting  legal  and  competent 
erldenoe  offered  on  the  part  of  plaintiff  in 
error. 

nalntlfl  In  error  rell»  upon  only  one  prop- 
(uiXlm  In  fills  oouTt  for  reversal,  and.  to  use 
comuel's  language  In  his  brief,  he  states  the 
proposltitnL  as  follows:  "We  feel  tliat  there 
Is  bat  one  ^position  for  the  court  to  decide 
bi  this  case  vnder  the  evidence,  and  that  Is 
wbstim  or  not  there  to  any  competent  evi- 
denes  fiiat  ataonld  have  gone  to  the  Jury.  If 
tbere  was  not,  jdalntlfl*8  motion  for  a  dl- 
raeted  verdict  abonld.  have  beoi  sustained." 
Id  view  of  the  foregoing  record  and  conn- 
Mi's  adndsrion,  we  feel  that  this  Is  tbe  only 
Qiwtlon  Invfdved  In  this  sjipeBL 

il.  I]  Oomisel  takes  tbe  poaitloa  that  all 
ttie  evidence  on  the  part  of  fite  defendant  re- 
gaidisg  agency  was  Incompetent,  and  there- 
fore. If  Us  objections  had  beoi  sustained  to 
tbe  Introduction  of  sDdi  evid^ce.  there  was 
u  other  evldenee  soffldait  to  auUuHclie  sab- 
ndsrioi  of  the  Isnies  to  the  Jnrr.  'WMle  it 
is  tme,  as  a  general  mle,  that,  until  some 
evidence  of  agency  has  bem  introduced,  dec- 
larations of  sn  amiaied  agmt,  seeking  to 
ntabUsh  agency,  are  incosnpetent  Tiiere  is 
an  eK^itlon  to  this  nfle,  however,  and  one 
at  the  exceptions  is,  where  the  salt  is  based 
npm  a  contract  mbenA  Into  1^  tbe  allied 
vat,  file  decilaTatlonB  of  the  agent  are  ad- 
mlsdble  and  competent  testimony.  Wllliam- 
nn  V.  Tyson,  105  Ahu  644,  17  South.  836. 
b  the  ease  at  bar,  in  addition  to  the  tAct 
that  the  snlt  was  based  upon  a  contract  en- 
tned  into  bf  Hnsfin,  the  allied  agent,  there 
vere  other  drcnmstances  and  testimony  tend- 
iDg  to  prove  agency,  The  testimony  of  the 
dtfeadant  is  that  he  purchased  the  machine 
from  both  Tomilson,  who  was  the  admitted 
agent  at  plaintiff,  and  Hostln ;  and  that  the 
note  was  not  executed  until  after  the  transac- 
ttoa  with  bofii  Hustitt  and  Tomilson,  as  set 


out  above.  In  view  of  these  facts,  we  are 
of  the  opinion  that  the  court  did  not  err  In 
admitting  the  testimony  complained  of,  and 
that  there  was  sufficient  testimony,  warrant- 
ing the  submission  of  the  issues  to  the  Jury. 
Where  there  la  any  controverqr  about  the 
facts,  the  question  of  agency  is  an  issue  for 
the  determination  6t  the  Jury,  Wrought  Iron 
Range  Co.  v.  Leach,  32  OkL  T06, 123  Pac.  419; 
Mid.  Sav.  &  Loan  Co.  v.  Sutton.  30  Okl.  448, 
120  Pac.  1007 ;  Threshing  Mach.  Co.  v.  Hum- 
phrey et  al.,  27  Okl.  094,  117  Pac.  203. 

Instructions  of  the  court  examined,  and  In 
our  opinion,  taking  all  tbe  instructions  as  a 
whole,  the  issues  raised  were  fairly  sub- 
mitted to  tbe  Jury,  and  that  the  court  com- 
mitted no  prejudicial  error  in  the  instruc- 
tions given. 

[8]  We  find  no  prejudicial  error  In  the  pro- 
ceedings and  Judgment  rendered,  and  the 
judgment  of  the  trial  court  is  in  all  things 
afflnned.   AH  the  Justices  concur. 


OAMNON.  GOULDING  &  THIBS  T.  HAUSA- 
MAN.  (No.  3621.) 
(Supreme  Court  vi  Oklahoma.  April  17, 1S14.) 

(Bylt€bu9  by  the  OourtO 

1.  FuuD  CI  M*)— Sau  or  Lahd— ItieOT  oi 
AcnoR. 

Where  a  person  has  been  Induced,  through 
tbe  fraud  and  false  statements  of  another,  to 

Eirchaae  property  as  clear,  which  in  fact  is 
cumbered  by  a  valid  enforceable  Hen,  such 
defrauded  person,  in  an  action  for  damages  be- 
cause of  tbe  fraad  and  deceit,  may  recover  the 
amount  of  the  hicumbrance  by  way  of  damages, 
except  as  it  may  exceed  the  value  of  the  prop* 
arty,  and  without  having  suffered  a  foredo- 
sure,  ouster,  or  having  paid  it  off,  becanse  he 
onght  to  be  considered  presently  damaged  in  a 
snm  which  the  fraud  of  another  has  made  it  In- 
evitable he  shall  pay  to  protect  his  proper^. 

[Ed.  Note.— For  other  cases,  see  Traud,  Oeat 
Dig.  i  28:  Dee.  Dig.  f  34.*] 

2.  Fbaud  (I  18*)— Faub  RuPBzssirrATioHa— 

Knowledqe. 

A  false  and  fraudolent  representation,  by 
one  who  aasumes  to  have  peraoaal  knovdedge, 
to  the  purchaser  of  real  estate  that  there  is  no 
incumbrance  thereon,  and  upoa  which  represeu* 
tation  the  purchaser  relies  and  acts  to  his  in- 
jary,  will  sustaia  an  acUon  for  the  tort,  al- 
though the  purchaser  might  have  discovered  die 
fraud  by  searcfaiDK  the  public  records.  A  man 
camiot  state  falsely  to  another  in  such  cases 
and  then  complain  because  he  was  believed. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  3-6;  Dec.  Dig.  {  13.*1 

3.  Pabtnebship  (I  153*>— Fraud  or  pAErNXB 
— Exchange  or  Land — LTABiurrr. 

Where  one  partner,  while  acting  for  the 
firm,  makes  an  ex<^ange  of  lands  by  means  of 
false  representations,  the  other  partners  are 
liable  for  the  fraud,  though  they  personally 
take  no  part  in  the  transaction,  and  are  igno- 
rant of  Uie  fraud. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  gS  2T4r-277;  Dec  Dig.  §  153.*] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  Comity  Court,  Ctarfleld  Comity; 
Wmfleld  Scott,  Judge. 
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Action  by  B£Se  D,  Hanaaman  against  Gan- 
non, Gonlding  &  Thles.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

Rush  A  Smltb,  of  Enid,  for  plaintifle  In 
error.  Parker  ft  Simmons,  of  Bald,  for  d»* 
iCendant  in  error. 

BREWER,  C.  The  defendant  in  error  sned 
the  plalntlffa  In  error  In  the  county  court  for 
damages  alleged  to  have  occurred  because 
of  fraud  and  dec^t  and  f^se  and  fraudn- 
lent  statements  made  bj  defendants  in  re- 
gard  to  a  land  trade.  After  alleging  that 
defendants,  Gannon,  Gonldlng  ft  Thles,  com- 
pose a  partnersh^,  mgaged  in  the  real  es- 
tate, loan,  and  abstract  business,  and  that  in 
each  capacity  th^  negotiated  with  her  the 
terms  of  a  trade  by  which  die  exchanged  cer- 
tain lands  for  city  real  estate,  she  avers: 
"That  plaintiff  thereupon,  and  by  and  through 
her  duly  authorized  agent,  R.  J.  Hanaaman, 
demanded  of  the  said  H.  W.  Thles,  one  of 
said  defendants,  and  who  was  acting  as 
agent  in  aald  transaction  for  the  said  Cath- 
erine King  and  J.  J.  King,  an  abstract  of 
title  to  aaid  lot  No.  11  of  block  No.  7,  above 
deacrlbed;  and  plaintiff  alleges:  That,  in  and 
about  the  making  of  said  transfer  and  all 
matters  pertaining  thoieto,  tb»  said  def»d- 
ants  were  Oie  duly  authorized  agents  of  tbe 
aald  Catherine  King  and  J.  J.  King.  That 
plaintiff  objected  to  closing  said  deal  until 
she  was  furnished  with  an  abstract  as  pro- 
vided for  by  said  contract,  a  copy  of  vtdcHi 
la  hereto  attached,  marked  'Exhibit  A,*  and 
made  a  part  hereof,  and  v^ch  said  abstract 
was  to  show  that  said  real  pn^erty  12uit  was 
being  conveyed  to  her  was  tree  and  clear  of 
all  taxes,  assessments,  etc,  and  had  a  clear 
title  rausept  for  the  incumbrance  of  9lfOOO 
above  referred  to^  That  Uiereupon,  and  f6r 
the  purpose  of  indutdng  the  said  plaintiff  to 
close  said  deal  and  accept  the  tranrfer  of 
said  property  without  said  abstract,  said  de- 
f  endanta  personally,  and  also  by  and  through 
the  said  H.  W.  Thles,  stated  to  this  plaintiff 
ttiat  the  said  H.  W.  TUes  knew  that  said 
property  waa  free  and  clear  of  all  liens,  In- 
combrances,  assessments,  and  diarges  of 
every  kind  whatever,  and  had  a  perfect  title 
save  and  except  for  the  mortgage  of  $1,600 
above  referred  to,  and  the  said  defendants 
and  the  said  EC.  W.  Thles  stated  to  the  plain- 
tiff and  ber  said  agent,  R.  J.  Hausaman,  t^t 
he,  the  said  H.  W,  Thles,  was  a  bonded  ab- 
stractor and  ragaged  continually  in  the  mak- 
ing of  abstracts,  and  that  he  was  fitmlllar 
with  the  title  of  this  particular  piece  of 
property,  and  that  the  atntract  whicli  had 
originally  been  made  to  this  property  was  in 
the  hands  of  the  loan  company  that  had  said 
$1,600  mortgage  on  it,  and  that  he  would 
In  a  few  days  pr^re  a  new  abstract  for 
plaintiff  to  said  property,  and  that  said  ab- 
stract would  ahow  that  said  property  was 
free  and  clear  of  all  liens  and  incumbrances 
of  whatsoever  nature  save  and  eZic^t  aaid 


mortgage  of  fl.600,  and  that  plaintiff  would 
be  perfMUy  safe  in  accepting  aaid  transfer 
In  reliance  upon  hla  statements,  and  in  fur- 
therance of  said  design  to  deceive  plaintiff 
and  her  agent,  R.  J.  Hausaman.  said  H.  W. 
Thies  took  the  said  R.  J.  Haosamaii  to  the 
courthouse  in  the  dty  of  Enid  and  pretended 
to  show  him  certain  books  and  records  tbe 
nature  of  which  the  said  R.  J.  Hausaman 
did  not  understand,  wbicih  the  ssid  H.  W. 
Thies  (Calmed  and  pretended  to  the  said  R. 
J.  Hausaman  showed  that  said  property  waa 
tne  and  clear  of  incumbrances,  taxes,  and 
Ueaa  of  every  fclnd  save  and  exoeitt  Bald  $1,- 
000  mortgage.   Tha^  by  reason  of  the  fact 
Qtat  the  said  H.  W,  Thles  and  the  said  de- 
fendants were  engaged  In  the  business  of 
makiiv  abstracts,  and  of  the  positive  and  af- 
firmative statements  made  to  the  said  plain- 
tiff and  her  agent,  R.  J.  Hausaman,  by  the 
said  defendants  and  the  said  H.  W.  l^es. 
that  he  knew  the  said  properly  was  free 
and  dear  of  incnmbranees  save  and  except 
said  11,600  mortgage,  and,  ui>on  their  prom- 
ise and  assurance  that  within  a  faw  days 
he  would  make  said  abstract  irtdch  should 
show  said  ftcts  and  furnish  It  to  the  plain- 
tiff, and  in  railance  upon  said  representations 
and  statements,  tbo  plaintiff  consented  to 
dose  said  deal,"  etc.  She  then  avers  the  ex- 
change of  deeds ;  the  one  she  received  havlnK 
been  written  by  Thies,  and  atlpnlatlng  there 
waa  no  incumbrance  save  the  one  tor  91,000, 
etc.   That  In  fact  there  was  another  mort- 
gage for  |8S0  and  accrued  Interest  That 
she  would  not  have  made  0ie  trade  bat  tbr 
her  reliaiuie  and  teith  in  the  potdtlve  repre- 
sentatimB  and  statements  made  to  her. 
That  the  statements  were  false  and  nntrae, 
and  were  made  to  induce  the  plaintiff  to  ex- 
dumge  and  deed  her  property,  and  part  with 
the  title  thereto,  before  she  could  learn  of 
the  incumbrances  irtddi  bad  beat  concealed, 
eta    Sb»  then  avers  that  the  defendants 
were  to  receive  for  their  servloes  a  comnds- 
Blon  of       per  cent,  to  be  paid  by  her  on 
the  value  of  her  property,  etc.  Answers  were 
filed  in  which  tlie  jmrtnosh^  was  denied 
under  oath,  and  all  otbec  allegations  denied 
generally,  eta   On  the  issues  thus  formed 
the  case  was  submitted  on  the  evidoice  to  a 
Jury,  and  a  verdict  was  returned  in  favor  of 
tlie  idalntiff  for  damages.    Judgment  was 
entered  accordingly,  and  the  cause  comes 
here  on  case-mad& 

These  questions  are  urged  tai  the  brief: 
First  That  plaintiff  &iled  to  show  In  her 
petttlon  or  in  her  proof  that  she  bad  be^ 
ousted  or  had  paid  out  any  sums  on  account 
of  the  incumbrance.  Second.  Questions 
growing  out  of  the  issue  as  to  the  partner- 
ship relation  of  deftoidants.  niird.  Error 
in  certain  Instructions. 

[1]  1.  The  first  error  urged  Is  without  mer^ 
It  Counsel  seon  to  be  under  the  impression 
that  this  la  a  suit  for  breach  of  covenants 
against  Incumbrances  onitalned  In  a  deed, 
and  that  the  damages  would  be  sovemed  by 
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sectloD  2^,  7;omp.  L.  1000,  wMch  confine 
same  to  the  "amount  which  has  been  actual- 
ly expended  by  the  coTenautee  in  extinguish- 
ment of  the  principal,  with  Interest  thereof 
Not  so;  this  is  not  such  a  suit  It  is  one 
for  deceit,  and  Is  predicated  on  the  false  and 
fraudulent  statements  of  fact  alleged  to  have 
been  made  by  defendants,  and  upon  which 
ebe  relied  and  acted  to  her  hurt. 

Damages  are  allowed  for  a  deceit  practiced 
on  a  person.  Section  1144,  C!omp.  L.  1909, 
provides:  "One  who  wlllfally  deceives  an- 
other, with  Intent  to  Induce  him  to  alter  his 
poslUoQ  to  his  injury  or  risk,  Is  liable  for 
any  damage  which  he  thereby  suffers." 

Deceit  is  defined  as  follows  in  section 
1145.  Comp.  L.  1909:  "A  deceit,  within  the 
meaning  of  the  last  section.  Is  either:  (1) 
The  snggestlon,  as  a  fact,  of  that  whldi  Is 
not  true,  by  one  who  does  not  believe  It  to 
be  tme.  (2)  The  assertion,  as  a  fact,  of 
that  which  is  not  true,  by  one  who  has  no 
reasonable  ground  for  believing  it  to  be  trne. 
(3)  Tile  suppression  of  a  tact  by  one  who  is 
bound  to  dlscloee  it,  or  who  gives  informa- 
tion of  other  facta  "ifbUii  are  likely  to  mis- 
lead for  want  at  commiinicatioii  of  ttiat 
fact"  • 

Actual  fraud  la  defined  by  section  1062, 
Comp.  L.  1909,  thus:  **Aetnal  fraud,  within 
the  meaning  of  tills  (^pter,  consists  In  any 
of  tlie  following  acts,  committed  by  a  party 
to  the  contract,  or  with  his  connivance,  with 
Intent  to  deceive  another  party  thereto,  or 
to  induce  him  to  enter  into  the  contract: 
(1)  The  siusestion,  as  a  fact,  of  that  which 
Is  not  true,  by  one  who  doee  not  believe  It 
to  be  tme.  (2)  The  positive  assertion  In  a 
manner  not  warranted  by  the  information 
of  the  person  making  It,  of  that  whldi  la 
not  tme,  though  he  believe  it  to  be  tm& 
(3)  The  aappression  of  that  whl<^  1b  true, 
by  one  having  knowledge  or  belief  of  the 
fact."  See  Garvin  r.  Harrell,  27  Okl.  873, 
U3  Pac.  186,  85  L.  B.  A  (N.  8.)  862,  Ann. 
Caa.  1912B,  744;  Howe  v.  Martin,  23  Okl. 
561,  102  Pac.  128,  138  Am.  St  840; 
Keweil  &  Bobs  t.  Long-Bell  Iiumber  Co., 
14  Okl.  185,  78  Pac  104. 

The  authorities  are  not  in  harmony  on 
this  pHHKisltion  (A.  &  £.  Sncy.  L.  [2d.  Ed.] 
145) ;  but  we  think  the  better  view  Is  that 
where  a  person  has  been  Induced,  through 
the  fraud  and  false  statements  of  another, 
to  purchase  property  as  clear  which  In  fact 
Is  tncnmbered  by  a  valid  enforceable  Uen, 
In  an  action  for  damages  because  of  the 
fraud  and  deceit  the  defrauded  one  may  re- 
cover the  amount  of  the  Incumbrances  as 
damages,  except  as  it  may  exceed  the  value 
of  the  property,  without  having  suffered  a 
foreclosure,  ouster,  or  having  paid  if  off, 
because  a  person  ought  to  be  considered 
damaged  in  a  sum  that  It  is  inevitable  that 
he  mast  pay  to  protect  his  property.  There- 
fore, If  the  defendants,  or  one  of  them  so 
related  as  to  bind  them  all,  made  state- 
ments poiportlng  to  be  of  focts  vrltblu  the 


knowledge  of  the  speaker  to  Induce  this 
wouian  to  part  with  her  property  and  change 
her  position,  and  such  statements  were  false, 
and  fraudulently  and  deceitfully  made,  and 
she  relied  upon  and  acted  upon  them  to  her 
Injury,  she  was  entitled  to  recover  whatever 
damages  she  has  suffered,  and  whatever,  un- 
der the  drcumstancea,  It  Is  inevitable  that 
she  shall  suffer. 

The  Jury  found  the  facts  In  favor  of  plain- 
tiff; we  have  only  examined  the  evidence 
enough  to  know  that  It  is  In  hopeless  con- 
flict In  such  case  we  have  no  right  to  weigh 
it  and  substitute  our  Judgment  for  that  of 
the  Jury. 

In  the  case  of  Hahl  v.  Brooks,  213  IIL  134. 
72  N,  "E.  727,  which  Is  a  case  very  closely 
in  point,  the  law  of  the  case  Is  stated  In  the 
syllabus  as  follows:  "FlalntlCf  desired  to  pur- 
diase  unincumbered  land,  and  was  told  by 
one  to  whom  the  grantor  referred  Mm  that 
the  land  waa  unincumbered  save  1^  taxes, 
and,  wbtti  the  deed  was  handed  plaintiff,  he 
adked  the  vendor'a  Agmt  to  read  It;  plain- 
tiff not  being  able  to  read  weU.  The  ag/emt 
read  It  but  did  not  read  anything  about  a 
mortgage,  to  wUch  the  deed  was  made  sub- 
ject, and  thereafter  the  grantor  read  It  to 
plaintiff  In  the  same  way.  Held  to  show 
that  plaintiff  relied  on  the  false  representa- 
tions and  was  deceived  by  them.  Where  a 
vendee  of  lajid  waa  deceived  by  false  repre- 
aentatlons  of  the  vendor  that  the  land  was 
not  Incombered,  he  oould  recover  in  an  ac- 
tion for  the  deceit  although  be  had  not  re- 
moved the  liKnunbrance,  and  although  his 
title  bad  not  been  swept  away  by  It  In  an 
action  by  the  vendee  of  land  against  Uie 
voodor  to  recover  damages  for  false  repre- 
sentations of  the  vendor  that  the  laud  waa 
unincumbered,  the  measure  of  damages  waa 
the  amount  of  the  incumbrance^  If  less  than 
the  value  of  the  land."  S.  W.  B.  R.  Co.  v, 
Papot  67  Ga.  675;  Ely  v.  Stannard.  46  Conn. 
124  :  20  Cyc.  135,  and  note  9. 

[2]  Nor  does  the  fact  that  the  mortgage  on 
the  land  was  on  record  prevent  the  plaintiff 
from  maintaining  her  suit  In  Carpenter  v. 
Wright  52  Kan.  221,  34  Pac.  798,  It  is  said: 
"The  contention  that  no  recovery  can  he  had 
because  the  incumbrance  was  a  matter  of 
record  ia  not  sound.  A  fraudulent  repre- 
sentation by  one  who  assumes  to  have  per- 
sonal knowledge  to  a  purchaser  of  real  es- 
tate that  there  Is  no  Incumbrance  thereon, 
and  upon  which  representation  the  purchas- 
ee  relies  and  acts,  to  his  injury,  will  sustain 
an  action  for  the  tort,  although  the  purdiaser 
might  have  discovered  the  fraud  by  search- 
ing the  public  records.  McKee  v.  Baton,  26 
Kan.  226 ;  Curtis  v.  StUson,  38  Kan.  302  [16 
Pac.  678] ;  Matlack  v.  Shaffer,  51  Kan.  208 
[32  Pac.  890,  37  Am.  St  Bep.  270] ;  David  v. 
Park.  103  Mass.  601;  Bristol  v.  Braldwood, 
28  Mich.  196;  Babcock  v.  Case^  61  Pa.  427 
[lUO  Alt).  Dec.  654] ;  Linn  v.  Green,  5  Mc- 
Crary,  880  £17  Fed.  407]."  In  14  A^4  BL 
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EncT.  L.  (2d  Ed.)  at  page  130,  It  to  stated  In 
tbe  text:  "By  the  welgbt  of  authority,  a 
resentatlon  by  ttie  veodor,  lessor,  or  mort- 
gagolr  of  real  property,  or  by  a  third  pOTBon, 
as  to  tbe  title  to  the  property,  or  as  to  the 
existence  of  Incumbrances  thereon,  If  It  does 
not  amount  to  a  bare  assertion  that  flie 
party  has  a  good  title,  but  is  made  as  a  pos- 
itive statement  of  fact,  and  with  the  Inten- 
tion that  It  shall  be  relied  upon,  may  be  re- 
lied upon  without  further  Inquiry  by  the 
person  to  whom  It  Is  made ;  and  this  Is  par- 
ticularly the  case  when  the  latter  has  not 
equal  means  of  knowledge,  or  when  there  Is 
a  relation  of  confidence  between  the  par- 
ties."  And  In  the  same  volume  at  page  132 
the  general  rule  Is  stated  to  be:  "By  the  de- 
cided w^ght  of  authority,  where  a  positive 
representation  is  made  by  the  vendor,  mort- 
gagor, or  lessor  of  real  or  personal  prop- 
erty, or  by  a  third  person,  as  to  the  title,  in- 
cumbrances, boundaries,  location,  etc.,  with 
a  view  that  it  shall  be  relied  upon,  ordinary 
diligence  does  not  require  that  tbe  other 
party  shall  examine  tbe  records  to  test  the 
truth  of  the  representation,  If  no  fact  or  cir- 
cumstance Is  disclosed  which  Is  calculated  to 
suggest  a  doubt  as  to  the  truth  of  the  rep- 
resentation, and  thus  to  put  blm  on  inquiry." 
Backer  v.  Pyne.  130  Ind.  288,  30  N.  E.  21, 
30  Am.  St  Rep.  231;  Lamm  v.  Port  De- 
posit, etc.,  49  Md.  233  ;  20  Gyc.  57,  and  note 
44.  See,  also,  Riley  v.  Bell,  120  Iowa,  618, 
95  N.  W.  170,  and  Reynolds  v.  Franklin,  39 
Minn.  24,  38  N.  W.  636,  as  Instructive  cases 
on  this  subject 

tS]  2.  There  was  ample  evidence  to  show 
that  there  was  a  partnership  existing  be- 
tween these  defendants,  at  least  that  there 
was  such  a  relation  between  th^  relative  to 
this  particular  transaction  as  would  bind 
and  render  all  of  them  liable  for  the  fraud 
and  false  statements  of  the  man  Thles.  Tbe 
staUonery  used  by  the  firm  as  shown  In  the 
evidence  recited:  "Office  of  Gannon,  Gould- 
Ing  &  Thies,  Real  Estate  and  Loans,  Insur- 
ance Roitals,  and  Abstracts  of  Title.  Oldest 
hi  Bnld.  Established  Beptemher  16.  1808." 
etc. 

Mr.  Gannon  as  a  witness  stated,  when  ask- 
ed as  to  the  relation:  "Gannon  &  Goulding 
as  real  estate,  and  Bfr.  Tbies  as  abstractor. 
Q.  Did  he  [Thles]  have  any  interest  In  real 
estate  and  loans?  A.  Be  made  real  estate, 
and  so  did  we ;  but  In  this  partlcnlar  trade 
we  were  both  mixed  up.  Q.  Eixplaln  to  tbe 
jury,  Mr.  Gannon,  how  Mr.  Thles  came  to  be 
Interested  In  this?  A.  In  the  first  place  Mr. 
Thles  and  Gannon  and  Gonldlng  ara  part- 
ners only  In  tbe  abstract  business.  Mr. 
Goulding  being  out  of  town,  I  got  Mr.  Thles 
to  aadst  me  in  this  trade  and  go  with  Mr. 
King  to  see  the  land." 

Another  witness  said:  "A.  There  Is  sevw- 
al  signs  tacked  In  front  of  th^r  office  on  the 
telephone  poles:   'Gannon,  Goulding  ft  Thles, 


Real  Estate  and  Loans.  Mon^  bad  low  rate 
and  no  red  tape.  Staid,  OUahoma.'  Q.  Save 
they  got  signs  on  the  stairs?  A.  IThe  same 
signs  on  tin  leads  all  the  way  mtttatrs.** 

If  these  three  defendants  were  general 
partners  In  this  matter,  the  action  of  one 
was  the  action  of  alL  If  they  were  not  gen- 
eral partners,  and  Mr.  Thles  was  acting  for 
the  other  two  gentlemen  and  himself  in  this 
transaction  In  which  they  all  three  were  to 
receive  benefit,  they  are  all  responsible.  In 
Stanhope  v.  Swafford,  80  Iowa,  4S,  45  N.  W. 
403,  it  Is  said:  "Where  one  partner,  while 
acting  for  tbe  firm,  makes  an  exchange  of 
lands  by  means  of  false  representations,  the 
other  partner  is  liable  for  tbe  fraud,  tboagh 
he  personally  takes  no  part  In  the  transac- 
tion, and  is  Ignorant  of  the  fraud."  Zn  14 
A.  ft  B.  Ency.  L.  (2d  Ed.)  156.  It  Is  stated 
in  the  text:  "It  la  weU  settled  that  a  per- 
son la  responsible  for  a  false  and  fraudu- 
lent representation  made  by  bis  agent.  If 
authorized  by  him,  or,  though  not  exprassly 
authorized.  If  made  by  tbe  a.eeat  in  the 
course  of  bis  employment  And  the  same  Is 
true  of  an  agent's  concealment  of  facts.  One 
is  also  rewonslble  for  tbe  fraud  of  a  per- 
son who  has  assumed  to  act  for  blm  without 
authority,  if  he  ratifies  his  act  by  accepting 
the  benefit  of  it  or  otherwise." 

8.  Several  Instructions  are  complained  of 
In  a  very  general  way.  without  the  citation 
of  authorities  to  sustain  tbe  contention  made; 
but  we  have  gone  over  tbe  detdaratton  of  law 
made  by  tbe  court  and  find  tbe  same  substan- 
tially correct  under  the  view  expressed  here- 
in of  the  law  of  the  case.  Several  instruc- 
tions were  given  as  asked  by  defendants,  and 
were  more  than  favorable  to  them.  Ui>on  the 
whole  there  la  no  ■obstaidlal  craor  in  the 
case. 

The  Jury  found  all  tbe  controverted  qnee- 
tlons  of  fact  In  plaintUTs  favor,  and  there 
was  evidence  on  all  the  issues  fully  siyiportr 
Ing  the  findings  of  the  Jury. 

The  Judgment  slionld  be  afiBrmed. 

FBR  OUBIAM.   Adopted  tai  white 


HAZLETTT  et  bL  t.  WUSIV.   (No.  84«1.) 
(Supreme  Court  of  Oblabonuu  April  17,  1914.) 

fSvllahw  hv  Me  Oowt.) 

1.  Apfeax  and  Bbeob  (S  1(KS0*)— Exclusion 

OF  IMUATEBIAZ.  BVxnENCB. 

It  is  never  reverdble  error  to  nfuse  Im- 
material evidence. 

[Eld.  Note.— For  othtf  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  lOGG,  4153-4157, 
4160:  Dec.  Dig.  I  1050.*] 

2.  Sffr-Orr  and  Cotjhtebclaiu  (!  31*)— Dam- 
ages TBou  ToBT— Action  on  GIontbact. 

Dnmages  arising  out  of  an  actionable  tort 
in  a  land  trade,  cannot  be  set  off  or  counter- 
claimed,  in  a  smt  on  a  contract  wblidi  waa  aep- 
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arate,  ^tinet,  and  apart  from  tbe  transaction 
in  which  the  tort  vas  committed 

[Ed.  Note.— For  other  cases,  see  Set-Off  aad 
CoontercUim*  Cent.  Die.  I  oZ;  Dec.  Dig.  i 
3L*] 

3.  FkAUD  (I  11*)— SyZFBKSSIOIf  OT  OPINIOIf. 

A  pDrchaaer  of  land  cannot  predicate  fraud 
upon  statements  made  h;  the  render  which, 
either  by  reaaon  of  their  form  or  inbject-mat- 
ter,  show  to  be  mere  expressions  of  opinion, 
A  porchaser  Is  not  Justified  In  relTiof  upon  the 
accmmcy  of  such  statements,  and  if  he  does, 
and  the  opinioD  tarns  out  wrong,  tiie  purchaser 
has  no  action  because  diereof. 

[Ed.  Note.— For  otlier  eases,  see  Fiand,  Ottnt. 
D«.  B  12, 13;  Dec  Dig.  {  It*] 

GtanndsBlonera'  Opinion,  Dtrlston  Na  2. 
Error  from  District  Court,  Oklahoma  Corm- 
t7;  W.  R.  Taylor,  Judge. 

Action  bjr  It  Ifc  Wllhln  agalnat  G.  W. 
Hatlett  and  others:  Judgment  for  plalntitt, 
and  d^GEDdants  bring  error.  Affirmed. 

J.  H.  Grant,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  John  Roaten,  John  H.  Wright, 
and  Glarmce  J.  Bllnn,  all  of  Oklahoma  City, 
for  defoidant  In  error. 

BHEWEB,  G.  The  defendant  In  error,  R. 
L.  WUkln,  sued  th^  plaintiffs  In  error,  C.  W. 
Hazlett,  and  his  wife,  Caroline,  in  the  dis- 
trict court  of  Oklahoma  county,  and  asked 
for  Judgment  on  their  promissory  note  In 
the  sum  of  ^174  and  the  foreclosure  of  a 
mortgage  on  certain  lots  In  Oklahoma  City. 
In  their  last  amended  answer  the  defendants 
admit  Oie  execution  of  the  note  and  mort- 
KSge,  and  ttien  for  further  defense  and  for 
their  cFosB-petltion  allege  that  the  note  and 
mortgage  had  been  procured  through  the 
fraud  and  decdt  of  plaintiff,  and  because  of 
cvtain  false  and  fraudulent  statements  of 
plaintiff,  upon  which  defendants  relied  and 
acted,  and  without  which  they  would  not 
have  made  the  trade  resulting  In  the  note 
and  mortgage,  and  because  of  which  they 
had  been  damaged  in  a  sum  in  jscess  of  the 
note  and  mortgage.  Defendants  pray  for  a 
cancellation,  of  the  note  and  mortgage,  for 
their  costs  and  damages  in  excess  thereof. 
To  the  allegation  of  the  cross-petition  the 
Idalntlff  filed  a  general  denial  for  a  reply. 
A  jury  was  Impaneled  to  try  the  issnes  thus 
j^oented,  and  at  the  dose  of  all  'the  evi- 
dence the  court,  upon  motion  of  the  plaintiff, 
withdrew  the  canae  from  the  Jury,  and  ren- 
dered Judgment  for  plaintiff  for  the  amount 
of  the  note  sued  on  and  for  a  foreclosure  of 
the  mortgage  securing  0ie  same.  The  cause 
comes  here  by  case-made,  properly  certified, 
and  the  plalntUFs  in  error,  in  the  discussion 
hereafter  referred  to  as  defendants,  pre- 
■ent  two  grounds  tor  a  reversal:  First,  that 
tbe  court  refused  to  admit  con^petent  evi- 
dence; second,  that  the  court  erred  In  with- 
drawing the  cause  from  the  Jury  and  ren- 
dering Judgment  tor  plaintiff. 

The  facts  out  of  whldi  this  controversy 
arose;  briefly  summarised,  are:  That  the  de- 


fendant Hazlett  some  time  in  the  fall  of  1907 
made  a  trip  to  the  western  part  of  the  state 
for  the  purpose  of  buying  a  farm.  Not  find- 
ing one  to  salt  him  on  this  trip,  he  returned 
to  Oklahoma  county  and  enlisted  the  servlcefi 
of  a  r^l  estate  agent  named  Doxsie,  who 
had  been  handling  property  for  him,  to  go 
with  him  in  search  of  a  suitable  place.  They 
went  to  Soger  Mills  county  about  the  4th 
of  December,  1907,  to  the  home  of  the  plain- 
tiff, arriving  after  night,  and  with  whom  they 
passed  the  night.  It  does  not  appear  that 
Wilkin  previously  knew  of  their  coming,  or 
bad  been  in  any  negotiations  with  either  of 
them  relative  to  selling  the  defendant  his 
farm.  That  next  morning,  however,  a  trade 
was  mentioned,  and  the  plaintiff  priced  his 
farm  of  390  acres  at  58,{S00,  offering  to  take 
a  small  payment  in  cash,  the  assumption  of 
a  certain  mortgage  then  on  the  farm,  and 
the  remainder  of  the  purchase  price  to  be 
dosed  up  by  note  and  mortgage.  After  look- 
ing at  other  farms  in  the  vldnlty  the  de- 
fendant accepted  the  terms  offered  and 
bought  the  farm.  On  the  same  trip  and  there- 
after the  defendant  bought  a  large  amount 
of  live  stock,  feed,  fanning  machinery,  and 
utensils  then  on  the  farm,  at  certain  agreed 
prices  for  the  various  items,  and  a  month 
later  executed  the  note  and  mortgage  in 
suit  on  the  Oklahoma  City  property,  for  the 
purchase  price  of  this  personal  property. 
Some  months  afterwards  the  defendant,  not 
having  been  able  to  obtain  as  large  and  as 
advant^eons  a  loan  on  the  lands  he  had 
bought  as  he  desired,  rescinded  the  land 
trade  by  muttial  agreement  with  plaintiff, 
and  deeded  the  land  back. 

The  claim  of  fraud  made  by  defendant 
relates  solely  to  the  land  trad&  It  consists 
in  the  claim  that  plaintiff  and  the  man 
Doxsie  whom  defendant  avers  was  plaintiff's 
agent,  but  who  in  fact  came  Into  the  mat- 
ter at  defendant's  instance,  had  represented 
to  him  that  he  could  obtain  a  loan  from  the 
state  school  land  department  in  the  sum  of 
95,000,  with  Interest  rate  of  B  per  cent,  on 
the  lands  he  was  bnyli^,  and  that,  r^lng 
upon  this  r^reaentallon,  he  bought  the  land, 
and  that  the  representatlona  were  false  and 
untrue;  tiiat  there  were  certain  Irregulari- 
ties in  the  title  to  the  land  which  were  ob- 
jected to  by  the  school  land  department,  and 
that  under  Its  rules  and  regulations 'it  would 
not  loan  more  than  92,500  to  any  one  bor- 
rower r^rdless  of  the  value  of  his  prop- 
erty. The  d^endant  th^  tdalmed  that  the 
pnrdiase  of  the  personal  property  was  a  part 
and  parcel  of  the  Uind  trade;  and  that  he 
agreed  to  give  double  the  value  of  the  per- 
sonal property,  or  nearly  so,  because  he 
thought  he  was  getting  the  land  cheap ;  and 
that  he  would  not  have  bought  the  personal 
property  at  the  price,  except  for  tbe  fact  of 
the  land  trade ;  and  that  he  would  not  have 
made  the  land  trade  but  tor  the  fraudulent 
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r^resentatlons  of  plalntUf  rel&tlTe  to  the 
loan  be  could  obtain  on  It;  and  that  be- 
cause of  all  tbese  things,  the  note  and  mort- 
gage In  suit  was  fraudulently  obtained  and 
was  idtbout  consideration,  and  ought  to  be 
canceled  and  held  for  naugbt. 

[1}  L  The  plalntifF  in  error  complains  that 
an  objection  was  sustained  to  a  question  ask- 
ed of  the  plabitur,  which  was  intended  to 
show  that  he  would  not  have  rec^ved  back 
the  personal  property  for  which  the  note 
was  given,  had  a  return  been  offered.  As 
a  matter  of  fact  the  question  was  answered 
as  desired  by  defendant,  regardless  of  the 
l&ct  that  the  objection  to  it  had  been  sus- 
tained, and  the  answer  was  not  stricken  or 
withdrawal  from  the  Jury.  But,  as  we  view 
the  case,  the  evidence  never  developed  to  a 
voiat  at  which  this  question  became  material. 
If  the  defense  failed  for  want  of  proof,  and 
we  think  It  did,  the  offer  to  return  was  quite 
unimportant 

[2]  2.  We  have  examined  the  evidence, 
claimed  tn.the  briefs  to  be  material,  and 
think  thck  court  was  quite  right  in  withdraw- 
ing the  case  from  the  Jury  and  rendering 
judgment  for  plaintiff.  There  was  no  valid 
defense  shown  by  the  evidence,  nor  was  the 
right  to  recover  damages  made  to  appear. 
The  evidence  falls  for  at  least  two  reasons: 
First.  It  shows  that  the  purchase  of  the  per- 
sonal property  was  a  distinct  and  separate 
transaction  from  that  of  the  purchase  of  the 
farm.  It  Is  clearly  shown  that  the  land 
transaction  had  been  completed  without  refer- 
ence to,  or  mention  of,  a  sale  of  the  personal 
property.  While  the  defendant  says  he  would 
not  liave  needed  or  bought  the  personal  prop- 
erty if  he  had  not  had  the  farm,  yet  his  own 
evidence  shows  that  the  land  trade  had  been 
fully  agreed  upon,  and  the  live  stock  trade 
came  up  later  as  a  distinct  and  independent 
matter.  This  being  the  case,  even  if  there 
was  an  actionable  tort  In  the  land  trade,  dam- 
ages arising  out  of  It  cannot  be  set  off  or 
counterclaimed,  in  a  suit  on  a  contract,  which 
was  separate,  distinct,  and  apart  from  the 
matter  In  which  the  actionable  tort  was  com- 
mitted. First  National  Bank  of  Lawton  v. 
Thompson,  137  Pac.  668,  and  cases  cited;  St. 
L.  &  S.  F.  Ry.  Co.  V.  Bradford,  18  Okl.  154, 
8S  Pac.  1050;  sections  4745-4747,  Harris-Day 
Code,  and  citatious;  Nation  v.  Planters'  & 
Mechanics'  Bank,  29  Okl.  819,  110  PaC.  977. 

[3]  But  aside  from  the  unavailability  of 
the  claim  for  damages,  the  evidence  of  state- 
ments made  by  plaintiff  to  Induce  the  trade 
foils  to  make  a  case  of  fraud  and  deceit  The 
evidence  In  Its  strongest  light  is  that  plaintiff 
and  Doxsie  told  defendant  that  the  officers  of 
the  school  land  department  of  the  state  gov- 
ernment, who  handle  the  school  funds,  would 
loan  him  $5,000,  at  5  per  cent  interest,  on 
the  farm.  It  is  not  claimed  that  plaintiff  or 
Doxsie  were  offlcers  of,  or  In  any  way  con- 
nected with,  the  school  land  department,  or 


the  loaning  of  the. school  fonda,  or  that  tber 
had  any  greater  or  other  knowledge  of  wliat 
the  offldaJfl  miglit,  cooM.  or  would  do,  in  th« 
matter  of  making  a  loan,  dan  defendants  or 
other  dtlzeng  bad.   The  loaning  of  acbool 
funds  by  the  officers  charged  with  that  duty 
invcdves  the  exercise  of  discretion  and  Judg- 
ment to  he  applied  to  each  applicatlcHi  for  a 
loan.  No  man  baa  a  right  to  bdieve  and  rely 
upon  the  gness  of  another  as  to  wbat  tbe 
Judgment  and  dedalML  of  another  man  may 
be  in  a  given  case  ealUng  for  diacretlcm,  Jnds- 
mmt,  and  decision.   This  leads  ua  to  say, 
without  hesitation,  that  if  the  statCTaenta 
were  made  aa  charged,  it  was,  and  oonld  be, 
under  the  circumstances,  nothing  more  than  a 
statement  of  opinion.  And  defendant  had  no 
right  to  receive  or  believe  It  to  be  other  or 
greater  than  that  It  must  appear  to  any  one 
that  the  fticts  it  Is  claimed  were  stated  were 
not  and  could  not  have  been  within  the  per- 
sonal knowledge  of  plaintiff.    We  do  not 
feel  like  passing  this  question  by,  however, 
without  saying  that  both  Wilkin  and  Doxsie 
deny  making  the  statements  In  the  manner 
attributed  to  them.    Wllkln  denies  saying 
anything  about  It.    Doxsie  says  be  merely 
stated.  In  discussing  the  probability  of  a  loan 
by  the  department,  that  he  thought  the  tract 
of  land  to  be  of  sufficient  v&lue  to  Justify  a 
loan  of  $5,000.   This  is  the  more  reasonable 
and  probab'le  view  of  what  did  occur. 

In  20  Cyc.  51,  It  Is  said:  "According  to  the 
principles  before  stated,  If  the  vendor's  state- 
ment, either  by  reason  of  Its  form  or  subject- 
matter,  Is  merely  the  expression  of  an  opin- 
ion, It  Is  one  on  which  the  purcliaser  is  not 
Justified  in  relying,  and  therefore  is  not 
actionable."  See  note  15.  Century  Digest, 
vol.  23,  S  12,  p.  1668,  tit  Fraud  (and  numerous 
Illustrating  cases  cited  and  digested). 

The  cause  should  be  affirmed. 

Pffia  CURIAM.  Adopted  in  wholes 


ELWELL  V.  PURCELLl   (No.  3233.) 
(Supreme  Court  of  Oklahoma.   April  17,  1914.) 

(SvUabtu  by  t*«  OowtJ 

1.  Appbal  and  Bbbob  (I  300^)— FzninnM 
OF  Fact— CoKFUcmNO  Evinsnoa. 

Wliere  there  are  controverted  issues  of 
fact  and  conflicting  testimony  as  to  their  ex- 
istence, the  findings  of  the  jury  in  reference 
thereto  under  instmctionfl  not  complained  of 
should  be  binding  on  this  court ' 

[Ed.  Note. — For  other  cases,^  see  Appeal  and 
Error,  Cent  Dig.  »  393&-^7;  Dec.  Dig.  t 
1002.*] 

2.  Witnesses  (§  255*)  —  Hiqht  to  Refbesh 
Hbhobt— Refebbncb  to  Mehobanoa. 

Upon  an  issue  as  to  the  number  of  acres 
m  a  tract  of  land,  a  witness  who  stepped  the 
land  and  made  a  memoranda  of  its  dimensions 
in  steps  at  the  time  will  be  allowed  to  refresh 
bis  memory  as  to  the  number  of  steps  by  ref- 
erence to  such  memoranda. 

[Ed.  Note.— For  other  cnses.  see  Witnesses. 
Cent  Dig.  §S  874-890;  Dec.  Dig.  }  255.*] 
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CominlSBlonen*  Optnloo,  DItUIoii  No.  2. 
Krror  from  County  Court,  Pawnee  County; 
SVed  S.  X^lBConi,  Judge. 

Action  on  a  contract  by  W.  M.  PurceU 
asalnst  J.  G.  ElweU.  Judgment  for  plaintiff, 
and  defendant  brings  error.  AfSnned. 

BIftke  &  Haxlett,  of  Cleveland,  for  plaln- 
tUr  In  error.  Qoodwin  A  Haye%  of  CAeve- 
land,  for  defendant  In  error. 

HARIU80N,  0.  Tbis  was  an  action  by 
W.  M.  PnrceU  against  J.  0.  Elwell  for  $60, 
an  alleged  balance  due  on  a  rent  contract 
The  action  was  originally  brought  in  the 
Justice  court,  and  judgment  rendered  in 
faror  of  PurceU.  Elwell  appealed  to  the 
county  court,  where  Judgment  was  again 
rendered  In  favor  of  Furcell,  and,  from  such 
Judgment,  the  defendant,  Elwell,  appealed. 

Only  two  assignments  of  error  are  urged 
In  the  brief,  to  wit:  That  there  was  an  Im- 
proper joinder  of  parties ;  and  error  in  per- 
mitting the  plaintiff,  PurceU,  to  refer  to  cer- 
tain memoranda  in  order  to  refresh  bis  mem- 
ory as  to  certain  facts.  The  first  contention 
la  based  on  the  allegations  in  the  answer  and 
the  assumption  of  counsel  that  the  defendant 
below  was  a  tenant  In  common  with  others, 
snd  that  under  the  law  cotoiants  should  be 
sned  jointly.  The  contention  of  plaintiff  In 
error  as  to  the  law  on  this  subject  is  correct, 
and  the  authorities  cited  in  sui^rt  of  soeb 
oontentiott  announce  the  correct  docMne;  but 
that  issue  la  not  before  this  court 

[1]  The  plaintiff  below  brought  his  action 
for  $60,  alleged  to  be  a  balance  due  on  a 
rent  contract  wherein  the  plalntlfl  had  leased 
or  rented  to  defendant  the  sum  of  25  acres 
to  be  farmed  at  a  cash  rental  value  of  $3  per 
acre,  |15  of  which  had  been  paid  by  defend- 
ant to  iriaintifl  on  such  contract;  the  bat 
ance,  |60,  remaining  due  and  unpaid.  And 
while  the  issue  as  to  liability  of  cotenants 
was  raised  in  the  answer,  yet  the  theory  up- 
on which  plaintiff  below  based  bla  cause  of 
tctlon  was  that  plaintiff,  being  In  control  of 
the  land  in  question,  and  having  authority  to 
rent  same,  did  rent  25  acres  to  the  defendant 
It  an  agreed  cash  price  of  $8  per  aere,  and 
that  defendant  owed  a  balance  of  960  to 
plalntlfl  on  such  contract  The  issues  wheth- 
er the  defendant  owed  plaintiff  said  balance 
on  a  contract  with  plaintiff,  or  whether  there 
were  other  cotenants  who  were  liable  for  a 
portion  of  the  balance  due,  were  submitted  to 
the  Jury  under  instructions  from  the  court, 
of  which  no  complaint  is  made  here,  and  the 
flndings  of  the  jury  and  the  judgmmt  of  the 
court  thereon  upon  the  controverted  Issnes  of 
fact  should  be  binding  with  this  court 

Ab  to  tbe  other  contention,  we  find  no  ma- 
terial error  lo  the  record  in  the  fact  that  the 
court  permitted  plaintiff  to  refresh  his  mem- 
ory by  referenoe  to  certain  memoranda. 
There  was  an  issue  of  fact  as  to  the  amount 

'For  otlMT  esMfl 


of  land,  as  to  the  number  of  acres  involved, 
tbe  plalnUff  claiming  the  amount  to  be  25 
acres,  the  defendant  claiming  It  to  be  only 
17 ;  and  the  plaintiff  was  permitted  to  refer 
to  a  memoranda,  which  he  had  made  at  the 
time  the  land  was  8teK>ed  off  by  himself  in 
company  with  defoidant,  in  order  to  refresh 
his  memory  as  to  the  dimensions  of  the  land 
in  steps,  the  memoranda  disclosing  that  cer- 
tain lots  of  the  land  In  question  were  so 
many  steps  by  so  many  steps. 
.  [2]  The  doctrine  of  allowing  a  witness  to 
refer  to  written  memor^inda  In  order  to  re- 
fresh his  memory  as  to  facts  is  well  settled 
In  McKelvey  on  Evidence,  pp.  391,  396,  and 
the  texts  therein  announced  amply  supported 
by  th§  decisions  cited.  Tbe  same  doctrine  Is 
announced  in  17  Cyc.  399,  and  Underhill  on 
Evidence,  477.  In  fact,  we  kno^  of  no  work 
on  evidence  which  purports  to  deny  a  party 
that  privilege  under  proper  conditions,  and 
we  think  imder  the  record  presented  that  the 
plaintiff  below  brought  himself  sufficiently 
within  the  rule  for  allowing  a  witness  to  re- 
fresh his  memory  by  reference  to  a  memo- 
randa of  this  character,  and,  that  upon  tbe 
record  before  us,  the  Judgment  should  be  af- 
firmed. 

ran  CURIAM.  Adopted  in  whole. 


HENRY  T.  MOBBT8  &  CO.    (Ko.  82&6.> 
(Supreme  Court  of  Oklahoma.   April  17,  1914.) 

f8yU»hiu  .<k«,Oiwrt.> 

1.  BvaDBNCE  (5j  51S,  039*)— WrriiusH»*Bx< 

PEBT  TEBTIMOinr. 

In  au  action  for  iajuries  caused  by  the 
neffligent  construction  of  the  framework  of  a 
bmltUng,  itbere  it  is  necessary  for  tbe  Jury  to 
luiderstand  how  it  is  constructed  in  order  to 
determine  whether  it  is  Deglisently  doae,  and 
such  framework  Is  ao  complicated  that  the  jury 
cannot  nnderstand  how  it  is  constructed  with- 
out the  testimony  of  an  expert,  it  is  not  im- 
proper to  admit  expert  testimoDy;  and,  in 
such  case,  architects,  carpenters,  and  builders, 
if  their  experience  and  observanon  are  shown 
to  be  sufficieot  are  competent  to  testify. 

[Ed.  Note.— For  other  cases,  see  Bvidencc, 
Cent  Dig.  H  2817,  SS18,  284»^&852:  Dea  Dif. 
H  813,  538.*a 

2.  iNSTRUOnoRS  Apfbovkd. 

Instructions  examined  and  held  to  contain 
no  material  error. 

3.  Appeal  and  Ebbob  (|  1004')— Vebdict— 
Inadequate  Recovebt. 

A  judgment  will  not  be  reversed  because 
of  the  amallneE»  of  the  verdict,  where  it  does 
not  appear  from  the  record  that  tbe  verdict  is 
less  than  the  actual  pecuniary  loss  suataioed, 
nor  that  the  jury  was  wrong  m  its  estimate  of 
the  extent  of  the  Injnries. 

[Ed.  Note.— For  other  cues,  see  Appeal  and 
Error,  Cent  Dig.  H  3044-3047;  Doc.  Dig.  1 

Commissionenr  Oplidon,  I}lTf«l<m  No.  2. 
Error  from-  District  Court,  Oklahoma  Comi- 
ty; W.  B.  l^lor,  Judge. 
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Action  by  Hayden  H«U7  afalnst  Morris 
&  Co.,  tor  damages.  Judgment  for  plaintiff, 
and  piyint<*y  brings  error.  Affirmed. 

IfoM,  Tumer  ft  MrtBiria,  of  OkbUuma 
aitr,  for  ^alntlff  la  error.  Ames,  COuunbaa, 
Lowe  it  Bidiardwm,  of  Oklahoma  Olty.  for 
deftedant  i&  error. 

HARiEUSON,  a  This  was  an  action  by 
Hayden  Henry  against  Morris  &  Co.,  for 
damages  sustained  from  a  tall.  Henry  was  a 
carpenter  in  the  employ  of  Morris  &  Co., 
in  tbe  construction  of  Its  packing  plant  At 
ttie  time  of  the  fall  and  tlie  Injuries  com- 
plained of,  he  was  engaged  in  removing  a 
temporary  floor,  and,  while  doing  this  work, 
he  was  standing  on  a  joist  or  crossbeam,  and, 
while  In  the  act  of  ralsii^  a  piece  of  lum- 
ber, the  joist  or  crossbeam  on  which  he  was 
standing  turned,  throwing  him  head  foremost 
some  10  or  12  feet  Into  the  basement  beneath. 
The  action  Is  based  npon  the  defective  and 
negligent  construction  of  the  Joist  lu  that  it 
was  not  sufficiently  braced  or  nailed  to  con- 
stitute a  safe  place  upon  which  to  stand  while 
doing  the  work  he  was  engaged  In  doing. 
The  defendant  company  denied  any  negli- 
gence, and  charged  plaintiff  with  contributory 
negligence  in  falling  to  use  ordinary  care  and 
prudence  In  the  premises,  and  the  cause  was 
tried  upon  the  question  of  negligence  on  the 
part  of  the  company  and  contributory  negli- 
gence on  the  part  of  the  plaintiff  and  on  the 
question  of  the  extent  of  the  injuries  sus- 
tained, l^e  Jury  returned  a  verdict  In  fa- 
vor of  plsintifT  in  the  sum  of  f  1,  and  plalntUf 
appeals  upon  the  ground  that  the  court  erred 
in  refusing  to  oet  the  verdict  aside  and  grant 
a  new  trial  l)ecause  of  errors  in  the  admis- 
sion of  certain  expert  testimony,  and  errors 
in  certain  instructions,  and  upon  the  further 
ground  of  error  in  refusing  to  set  aside  the 
verdict  becaufie  of  the  smallness  thereof. 

[1]  While,  under  the  peculiar  circumstanc- 
es of  tills  case,  we  think  we  might  properly 
bold  that  the  actions  of  the  court  in  the  ad- 
mission of  the  ttttlmony  complained  of,  and 
glTii^  of  the  instructions  complained  ot  if 
erroneous,  were  harnUees  for  the  reason  fhat 
plaintiff  obtained  a  verdict  In  bis  favor  and 
got  everything  he  asked  for  except  the 
amount  of  damages  he  claimed,  and  no  com- 
plaint is  made  of  the  instructions  of  the 
court  as  to  the  measure  of  damages,  yet, 
from  its  character  under  the  circumstances, 
we  feel  it  proper  to  hold  that  no  error  was 
committed  in  the  admission  of  tlie  testtmony 
complained  of.  The  testimony  in  question 
was  that  of  operienced  carpenters,  build- 
ers, and  contractora.  The  condition  of  the 
finmewotk  of  the  atmctar^  the  number  of 
beams  and  Joists^  and  the  purpose  for  which 
they  were  put  In,  and  the  sut^rt  they  were 
intended  to  give,  the  wdght  th^  were  in- 
tended to  bear,  and  uses  for  which  they  were 
put  in  were  so  complicated  that  it  would  have 
been  extremdy  difflcolt,  if  not  wholly  impoa- 


sibl^  for  the  Jury  to  have  understood  Just 
what  the  facts  were  without  some  explana- 
tion by  parties  who  knew,  and  the  case  does 
not  fall  within  the  tnle  announced  in  Hicks 
V.  Davis,  32  Okl.  195,  120  Pac  260,  for  in 
that  case  tlie  fiicts  were  so  plain  and  simple, 
and  all  the  conditions  being  such  as  to  be 
matters  of  such  common  understanding  as  to 
be  put  before  the  Jury  without  the  necessity 
of  expert  explanation.  The  opinion  of  exi»erts 
in  that  case  would  not  have  given  the  Jury 
any  additional  light  as  to  what  the  facts 
actually  were,  and  In  such  cases  the  autborl- 
ties  have  generally  rejected  expert  testimony. 
While,  on  the  other  hand,  whenever  condi- 
tions are  such  that  the  Jury  cannot  under- 
stand Just  wtiat  the  facts,  are,  or  In  cases 
where  they  may  be  materially  enlightened 
as  to  what  facta  existed,  experts  have  beoi 
allowed  to  testify,  and,  as  a  general  rule, 
ardiitects,  carpenters,  and  builders,  if  tlielr 
experience  and  observation  are  shown  to  be 
sufficient,  are  qualified  as  experts. 

The  rule  is  stated  in  12  Am.  &  Bug.  (2d  Sd.) 
430,  as  follows:  "A  builder  may  give  Ills  Mr- 
pert  opinion  as  to  whether  the  walls  of  a 
building  were  sufficient  to  sustain  It  Build- 
ers have  been  held  competent  to  give  an 
opinion  as  to  whether  the  floor  and  Joists  of  a 
grand  stand  in  a  park  were  sufficiently 
strong  to  endure  the  strain  which  they  wwe 
intended  to  bear.  The  effect  of  a  knot  or 
crossgrain  upon  the  strength  of  a  piece  of 
timber,  the  character  and  strength  of  hem- 
lock as  a  scaffolding  material,  the  strength, 
tougtiness,  and  durability  of  certain  anchoring 
strips,  and  the  length  of  time  bridge  tim- 
bers had  been  decayed  are  all  proper  subjects 
of  «pert  testimony  by  carpenters  and  build- 
ers." 

In  17  Cyc.  228,  the  rule  is  stated  as  fol- 
lows: "Witnesses,  like  architects,  builders, 
contractors,  or  engineers,  who  are  shown  to 
have  adequate  experience  of  the  trade  at  a 
period  which  would  make  their  knowledge 
relevant  and  to  be  adequately  qnalifled  to 
form  a  Judgment  as  to  the  matter  of  which 
they  purported  to  E^ieak,  may  testii^  as  to 
the  cost  of  houses  or  other  structures,  and  as 
to  the  ^ect  propriety,  safety,  or  time  re- 
quired for  particular  operations.  Ttae  strength 
of  particular  forms  of  construction  and  wheth- 
er sufficient  for  an  Intended  use.    •    •    •  " 

Practically  the  same  rule  is  announced  In 
Chamberlayne  on  Mod.  Sv.  f  2S82,  and  sup- 
ported by  an  ample  list  of  autboritleB.  Hence 
we  must  bold  that  no  erm  was  amunltted 
in  this  regard. 

[2]  Also,  from  an  examination  of  the 
court's  instructlous,  we  cannot  say  that  any 
material  error  to  plalntUTs  prejudice  is  to 
be  found  In  the  charge.  Considered  as  a 
whole,  as  one  entire  diarge  upon  the  mate- 
rial issues  Involved,  we  think  the  law  waa 
stated  with  reasonable  fairness  and  conrect- 
ness. 

[3]  As  to  the  other  question,  namely,  that 
the  verdict  Is  too  small,  m  cannot  say,  as  a 
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matter  ot  law  tbat  tbe  ooort  emd  refn^g 
toMt  the  verdict  aside  on  tbU  sroood,  nor  do 
we  feel  Justified  in  flaying  tbat  as  a  inatr 
ter  of  fact,  under  the  evidence,  tbe  pay  was 
wrmg  In  tlieir  estimate  of  tlie  lojoiies 
he  sustained.  They  beard  and  w^gbed  the 
testimony  as  to  the  extent  of  Us  injuries, 
and  under  proper  Instmctions  from  the  ooort 
determined  sndt  issue,  and  we  cannot  say, 
from  an  examination  of  the  record,  tbat  his 
Injuries  w«e  greater  tbaa  those  fbund  by  the 
Jury,  new  that,  as  a  matter  of  law,  the  judg- 
ment  shonld  be  reversed,  and  the  cause  sent 
bad  for  another  trial. 

We  bellere  the  Judgment  thovld  be  at- 
flrmed. 

FEB  CURIAM.   Adopted  in  whole. 


ALFRED  T.  BT.  LOUIS,  I.  U.  ft  8.  BT.  00. 

(No.  330i>.) 

(Supreme  Court  of  Oklahoma.  April  17, 1914.) 

i'AyOtfdM  by  the  Court.) 
Apptal  Alfo  Ereob  (S  IOOSM-Tbzaz,  (S  260*) 
— Verdict  —  Btidencb  —  Retdbal  or  Ir- 

SIBtJCTIONS  GOVEBED. 

A  jadgment  will  not  be  reversed  for  refoS' 
■I  to  five  a  reqnested  instmction,  altbough 
■nch  regoested  instmction  may  correctly  state 
the  law,  if  the  law  applicable  to  tbe  facts  io- 
Tolved  Is  correctly  coTcred  by  the  court's 
charge,  nor  will  a  verdict  baaed  upon  c<mfljct- 
ing  testimony  be  set  aside,  where  the  evidence 
reasonably  tends  to  support  such  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  U  3935-3987;  Dec.  Dig.  | 
1002:*  Trial,  Gent  Dig.  H  661-669;  Dec  Dig. 
i260L*] 

Commissioners'  Otdnlon,  Division  No.  2. 
Error  from  District  Court,  Sequoyah  Oono- 
tr;  John  H.  PltchfOrd,  Judge. 

Action  by  John  A.  Alfred,  as  administrator 
of  tbe  estate  of  Luther  Woodrlng,  deceased, 
againit  the  St  Louis.  Iron  Mountain  ft 
Southern  Railway  Company,  for  damages. 
Judgment  for  defendant,  and  plaintiff  bringa 
error.  Affirmed. 

W.  H.  Browne  and  T.  T.  Shackelford,  both 
of  Sallisaw,  for  plaintiff  In  error.  Tbos.  B. 
Fryor  and  Vincent  M.  MUes,  both  of  Ft 
Smith,  Ark.,  for  defendant  in  error, 

HARRISON,  C.  This  was  an  action  by 
file  administrator  of  the  estate  of  Luther 
Wood  ring  against  the  defendant  railroad 
company  for  damages  resulting  from  the 
death  of  Woodring,  alleged  to  have  been 
caused  by  an  assault  upon  Woodring  by  a 
brakonan  on  a  passenger  train  on  defendant 
road.  The  plaintiff  alleged  that  Woodring 
was  wrongfully  and  unlawfully  assaulted  by 
the  brakeman  and  beaten  with  a  lantern  in- 
to a  semlconsclona  state,  which  caused  him 
to  fall  off  of  the  train,  from  which  fell  death 
resulted.  The  defendant  answered  and  de- 
fended the  action  on  tbe  ground  that  de- 
ceased was  drunk  and  disorderly  and.  upon 
being  remonstrated  with  by  the  brakeman 


tor  his  bdatovms  and  disorderly  conduct,  afl- 
sanlted  the  brakeman,  and  tliat  tbe  brake- 
man  acted  In  Belf-def«ise  In  the  affray,  and 
on  the  farther  ground  that  his  falling  off 
the  train  was  not  the  result  of  being  struck 
by  the  brakeman  but  was  the  result  of  his 
own  state  of  drnnkenness.  The  cause  was 
tried  and  verdict  rendered  upon  the  testi- 
mony adduced  at  the  trial.  No  witness  for 
the  plaintiff  knew  just  how  the  affair  arose 
further  than  that,  upon  hearing  a  row  or 
notse  in  that  end  of  tbe  car,  they  tamed 
and  saw  the  brakeman  strlUng  Woodring 
orer  the  head  with  his  lantern.  The  wlt- 
nessee  tat  the  defuse  testified :  That  Wood- 
ring  had  been  drank  and  Ixdsterous,  having 
a  bottle,  whidi  they  supposed  to  be  a  quart 
bottle  of  whisky,  In  his  pocket  That  he  had 
gone  into  the  toilet  leaving  the  door  open, 
and  while  In  there  the  brakeman  came 
through  the  train  and  attempted  to  dose  the 
toilet  door.  Wherenptm  deceased  came  out 
of  the  toilet  and  began  cursing  the  brake- 
man,  threatening  what  he  would  do  to  Urn, 
and  eltber  siruck  at  him  or  caught  at  his 
collar,  whereupon  the  brakeman  struck  him 
two,  three,  or  four  times  with  his  lantern, 
breaking  the  lantern  over  his  head  and  fiun, 
but  that  tbe  difficult  ended,  the  brakeman 
passed  on  through  the  car,  and  Woodring 
stepped  out  upon  the  platform,  and,  when 
last  seen  by  any  witness,  was  reaching  for- 
ward as  thon^  to  take  hold  of  the  hand- 
holds on  the  platfbrm.  Whw  discovered 
along  the  track  he  was  dead,  but  the  physi- 
cian who  was  called  in  attendance  testified 
that  he  had  no  cuts  or  abrasions  about  his 
head  and  face,  such  as  would  render  a  man 
senseless  from  the  strokes.  Upon  ttiese  is- 
sues and  the  testimony  adduced,  the  Jury 
returned  a  verdict  In  favor  of  the  railroad 
company,  and,  from  the  Judgment  rendered 
thereon,  the  case  was  appealed  here. 

Only  two  proposltlous  are  urged  for  re- 
versal, to  wit :  The  giving  of  certain  instruc- 
tions by  the  court  and  the  refusal  to  give 
certain  Instructions  offered  by  the  plaintiff. 
After  an  examination  of  the  record,  we  do 
not  fe^  Justified  in  reversing  the  Judgment 
upon  ^ther  ground.  Tbe  issues  Involved 
were  very  fairly  and  fully  given  to  the  Jury 
in  the  court's  charge.  In  a  charge  which  Im- 
presses us  as  b^g  altogether  favorable  to 
the  plaintiff.  It  Is  not  necessary  to  pass  up- 
on the  question  whether  the  Instructions  of- 
fered by  plaintiff  correctly  stated  the  law  or 
not  as  all  tbe  material  Issues  Involved  In 
the  case  and  the  law  applicable  thereto  were 
given  to  the  Jury  with  reasonable  fairness, 
fullness,  and  correctness.  In  such  cases  a 
Judgment  will  not  be  reversed  for  refusal  to 
give  an  offered  instruction,  although  such 
offered  Instruction  may  correctly  state  tbe 
law.  Sec  Enid  City  Ry.  Co.  v.  Addle  Rey- 
nolds, 84  Okl.  405,  126  Pac.  193 ;  McMaster 
V.  Bank,  23  Okl.  550,  101  Pac.  1103,  138  Am. 
St.  Rep.  831 ;  Finch  v.  Brown.  27  OkL  217, 
111  Pac.  SOI;  BUet-Eoidan  Shoe  Oo.  t.  Ross, 
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28  Okl.  697, 115  Pac.  892 ;  Pioneer  Telegraph 
&  Telephone  Co.  v.  Davis*  Adm'r,  28  Okl.  783, 
116  Pac.  432;  Gulf.  Colorado  &  Santa  Fe 
Ry.  Co.  T.  L.  B.  Taylor,  87  Okl.  9ft,  ISO  Pac. 
574. 

And  npon  the  testimony,  and  under  the 
court's  instructions,  the  jury  returned  a  ver- 
dict Id  favor  of  the  defendant,  a  verdict 
which,  In  our  opinion,  Is  reasonably  support- 
ed by  the  evidence.  Hence,  under  the  well- 
settled  and  repeatedly  announced  rule  of 
this  court,  we  do  ixpt  feel  authorized  to  dis- 
turb the  verdict  nor  reverse  the  judgment 
based  thereon.  Covlnpton  v.  FL^her,  22  Obi. 
207,  97  Pac.  615;  C,  R.  I.  &  P.  Ry.  Co.  v. 
Mitchell,  19  Obi.  579.  101  Pac.  850 ;  Loeb  t. 
Loeb,  24  ObL  384.  303  Pac.  570;  Bird  T. 
Webber,  23  Obi.  583,  101  Pac.  1052 ;  C„  E.  I. 
&  P.  Ry.  Co.  T.  Broe,  23  Okl.  396,  100  Pac. 
523. 

Hence,  from  the  entire  record  and  upon 
the  authorities  above  cited,  the  judgment  of 
the  trial  court  must  be  affirmed. 

PBR  CURIAM.  Adopted  In  whole. 


CUDVELAND  TRINIDAD  PAVING  00.  T. 
MmmmAj  et  al.   (No.  3638.) 

(Supreme  Court  of  Oklahoma,   April  17,  1914.) 

(Sylla^  by  ttc  OovrtJ 

1.  MtnnoiVAL  C!dkpobatiohs  (|  7S9*)— Dbfbo- 

.    TZVS  STBEEIEH- PSBSONAI.  iNrUBOa— LlABIL- 

HT. 

It  Ib  the  duty  of  a  muDicipal  corporatioD 
to  use  ordinary  care  and  diUgence  to  keep  its 
Btreets  and  sidewalba  in  a  reasoiiably  safe  con- 
dition for  public  use  in  the  ordinary  modes  of 
travel,  and  a  failure  to  do  so  renders  the  mu- 
nicipality liable  to  one  injured  by  reason  of 
Riich  DegligeDce,  providing  the  party  injured  ez- 
erdsed  ordinary  care  to  avoid  the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1587,  1589,  1590; 
Dec.  Dig.  I  755.*] 

2.  Nmuobnce  (SS  4, 13B*)— "OboiRAst  Cabe" 
— QUEOTIon  FOB  JUBT. 

"Ordinary  care,"  as  applied  to  personal  in- 
jury cases,  means  that  degree  of  care  and  cau- 
tion which  might  reasonably  be  expected  from 
an  ordinarily  prudent  person  under  the  drcum- 
Btances,  and  u  a  question  of  fact  for  the  jury 
to  determine. 

[Ed.  Kote.~FoT  other  cases,  Bee  Negligence, 
Cent  Dig.  H  6,  277-853;  Dec  Dig.  8f  4,  136.* 

For  other  definitionB,  see  Words  and  Phras- 
es, vol.  6,  pp.  S0^^-«i(M2;   toL  8,  pp.  IISSK 

7740.1 

3.  MuMicrPAi.  CoRPOBATiONs  («  788,  821*)— 
Defectjvb  Stbkkts— Notice— Question  fob 
Jury. 

The  notice  of  a  defective  street  or  aide- 
walk  to  a  city  may  be  actual  or  constructive. 
The  question  of  notice  ia  one  of  foot  tor  the 
jury  to  determine. 

[£d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S§  1641-1G43,  1646, 
1652,  1745-1767;  Dec.  Dig.  H  788,  &il.»] 

4.  UUNICIPAI,  OOBPOBATIONS  ({  809*)— DEFEC- 
TIVE Stbeets— Personal  Ikjubies— Liabu,- 

ITT  OF  CONSTBUCTION  COMPANY. 

It  is  the  duty  of  a  construction  company 
making  street  improvements  under  conO'act, 


when  in  the  coarse  of  such  improvemeat  it 
creates  a  defect  In  the  ridewalk  so  as  to  render 
the  same  unsafe  for  ordinary  travel  and  ase, 
to  immediately  repair  such  defect  and  to  plac.-« 
such  sidewalk  in  a  reasonably  safe  condition  for 
ordinary  nse  and  travel,  and  a  failure  to  dis- 
charge this  duty  constitutes  actionable  neeb- 
gence,  on  account  of  which  any  one  injured 
thereby  may  nn>»m-«iti  an  action  against  it  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CJent  T>lg.  H  1688-1694;  Dec. 
Dis.  S  800.*] 

Gommlssloiien^  Oi^nlon,  DlTUdon  No.  2. 
Error  from  District  Oonrt,  Ganadlan  Goon- 
ty ;  J.  6.  C!aniey,  Jndge. 

Action  by  Cleleste  MItdien  against  tbe 
Clevjeland  Trinidad  Pavlns  Oompany  and  the 
dty  of  Bl  Beno.  Judgment  for  plaintiff  and 
the  Clereland  Trinidad  PaTing  Oompanr 
brings  error,  and  the  dty  flies  croea-errors. 
Affirmed. 

M.  D,  Llbby,  of  El  Reno,  for  plaintiff  In 
error.  John  W.  Clark,  of  El  Reno,  and  G.  E. 
King,  of  Tulsa,  for  defendant  in  error.  Ln- 
dns  BabcoA,  of  El  Kara,  for  dty  of  El  Baio. 

GALBRAITH,  C.  Celeste  Mitchell  com- 
menced this  action  against  the  dty  of  Kl 
Reno  and  the  Cleveland  Trinidad  Paving 
Company  to  recover  damages  for  personal 
injuries  which  she  claimed  to  have  sustain- 
ed  on  account  of  the  negligence  of  the  de- 
fendants. It  la  alleged  that  the  Cleveland 
Trinidad  Paving  Company,  under  a  con- 
tract with  the  city  of  El  Reno,  was  mat- 
ing certain  street  Improvements  where  Rus- 
sell street  intersects  and  crosses  Hacomb 
avenue  In  said  dty;  that  the  street  had 
bem  excavated,  leaving  a  atep-off  In  tbe 
sidewalk  at  a  point  almost  perpendicular 
with  the  level  of  the  ground  to  a  depth  of 
about  four  feet,  and  that  In  an  attempt  to 
make  the  street  passable  for  persons  using 
the  same,  the  paving  company  had  thrown 
in  loose  earth  against  the  stetK>f[,  In  an  at- 
tempt to  place  the  street  In  a  reasonably  safe 
condition;  that  on  the  26th  day  of  July, 
1910,  In  the  early  evening  on  that  day,  the 
plaintiff,  passing  along  said  street  and  at- 
tempting to  pass  over  the  step-off,  stepped 
upon  this  loose  earth,  which  crumbled  away 
and  caused  her  to  fall,  from  which  she  re- 
ceived Injuries  resulting  In  her  being  coo- 
flned  to  her  room  for  two  or  three  weeks, 
cutting  her  head  and  Injuring  her  arm  and 
body,  and  causing  her  great  mental  worry 
and  suffering,  and  causing  her  to  expend  a 
large  sum  for  medical  expenses,  etc.  Negli- 
gence Is  charged  against  the  dty  In  permit- 
ting this  temporary  and  unsafe  approach  to 
remain  In  the  walk,  and  the  paving  compa- 
ny is  alleged  to  have  beoi  negligent  In  pot- 
ting this  unsafe  crossing  at  that  place,  and 
damages  alleged  In  the  sum  of  $2,500.  Each 
of  tbe  defendants  pleaded  a  general  denial 
and  contributory  negligence  on  the  part  of 
the  plaintiff.  The  cause  was  tried  to  the 
court  and  a  jury,  and  a  verdict  returned  for 
tbe  plaintiff  against  both  of  the  defendants 
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In  tiie  Bom  of  90oa  To  review  tbat  juOg- 
ineDt  aweals  bare  beea.  perfected  to  this 
con  It. 

It  Is  insisted  tbat  the  petition  did  not 
state  facta  sufficient  to  constitute  a  cause  of 
icHon;  tbat  th©  court  erred  In  overruling 
a  demurrer  tbereto,  and  further  erred  In  de- 
njli^  the  motbm  tox  an  instructed  verdict, 
and  in  orermllng  a  demnrrer  to  the  evidence 
at  the  dose  at  the  plalnttfTB  case,  and  In  giv- 
ing certain  instlractiMU  as  to  the  law. 

[1»  2,  *]  We  auote  from  the  very  exhaus- 
tive brief  of  the  plaintiff  In  error  as  to  the 
4nt7  whidi  the  dty  of  Bl  Reno  and  the  pav- 
lug  company  owed  to  the  idaintiff  In  this 
case^  aa  iollows:  "The  dty  having  provided 
bf  contract  for  grading  down  the  roadway 
of  BuneU  street  to  an  additional  depth,  to 
wit,  that  provided  by  plans  and  specifications 
adopted  for  the  improvem^t  by  the  city, 
nei-eBBarily  feaiew  that  an  excavation  of  some 
fbar  feet  In  a^th  at  the  crossing  of  RusseU 
atnet  tUmg  the  line  of  the  sidewalk  on  the 
west  side  <d  Haoomb  avenue  would  be  the 
result  Tbe  dty  bad  the  lawful  right  to 
anke  tbe  escavatlon,  and  to  provide  a 
temporary  means  of  getting  down  from  the 
sidewalk  to  tbe  roadway.  It  was  its  duty, 
however,  to  exercise  care  and  prudence  to 
^Tlde  a  temporary  approach  of  sucb  char- 
aeter  or  plan  as  would  be  reasonably  safe 
Ibr  sodi  purpose."  And  as  to  tbe  duty 
of  Oe  paving  company  say:  "It  was  the 
duty  cS  the  company  as  contracttur,  agent, 
servant,  or  employ^  of  tbe  dty  to  construct 
the  approadi  in  accordance  with  the  plans 
or  method  prescribed  by  the  dty,  if  any  was 
pnacribed,  or,  If  no  metbod  or  plan  was 
prescribed  1^  tbe  dty,  but  the  company  was 
nqnlred  by  tbe  dty  to  maintain  temporary 
crossings  of  streets  nndergohig  improvement, 
or  acted  npon  Its  own  InltUtlve  to  then  guard 
against  the  danger  inddent  to  said  exoiva- 
tlon,  it  was  tbe  duty  of  the  company  to  so 
coDstmct  the  approach  as  tha.t  it  should  be 
nasonably  safe  for  public  travel,  and  there- 
after, before  completion  of  the  improv^ent 
of  tbe  street  at  such  crossing,  to  exercise 
due  care  tbat  the  approadi  remain  reasona- 
bly safe  for  public  travel.  The  dty  and 
company  owed  these  respective  duties  to  tbe 
^ainttfl;  no  more  no  less."  This,  we  take 
It,  is  a  fair  statement  of  the  duties  tbat  were 
due  the  plaintifC  respectively  from  the  dty 
of  SI  Bene  and  the  paving  company,  and  the 
breach  of  sudi  dut?  by  one  or  t>oth  of  these 
parties  wUl  constitute  actionable  negligence; 

Tbe  dements  necessary  to  constitute  ac- 
tionable negligence,  as  defined  by  tbe  court 
Id  Fanrot  t.  Oklalioma  Wholesale  Gro.  Co., 
21  Okl.  KH.  85  Paa  463,  17  L.  B.  A.  (N.  S.) 
136,  are  as  follows:  "In  every  case  Involv- 
ing acUonable  negligence  there  are  necessari- 
ly three  elements  essential  to  Its  existence : 
(1)  The  existence  of  a  duty  on  the  part  of 
the  defendant  to  [urotect  the  plaintiff  from 
the  Injury  of  which  be  complains;  (2)  a 
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failure  by  the  defendant  to  perform  that  du- 
ty; and  (3)  an  Injury  to  the  plaintiff  from 
sudi  failure  of  the  defendant  When  these 
elemmts  are  brought  together,  they  unitedly 
constitute  actionable  negligent^.  The  ab- 
sence of  any  one  of  these  elements  renders 
a  complaint  bad  or  tbe  evidence  Insufficient" 
While  the  petition  Is  unnecessarily  verbose, 
and  does  not  "In  simple  and  unambiguous 
language"  charge  the  duty  Imposed  upon  the 
defendants  by  law  and  its  breach  by  each  of 
them,  and  the  resulting  injury  to  the  plain- 
tiff, as  should  have  been  done,  yet  a  demur- 
rer did  not  readi  the  defects  of  the  petition, 
since  it  alleges  in  a  general  way  the  duty  Im- 
posed npon  each  of  the  defendants  and  a 
breacb  thereof  and  the  resulting  injury,  and 
as  against  a  general  demurrer  the  petition 
was  good.  The  donurrer  to  the  plaintiff's 
evidence  was  likewise  properly  overruled, 
and  tbe  motion  for  a  directed  verdict  was 
rlgbtiy  dented.  These  exceptions  are  not 
well  taken, 

Tta  three  dements  necessary  to  maintain 
an  action  for  negUgwoe  wwe  charged  in  tlie 
petition:  First,  tbe  duty  of  tbe  city  to  ke«p 
and  maintain  ite  sidewalks  In  a  raisonably 
safe  condition  for  those  baTing  occasion  to 
use  them.  Fairfax  v.  Glraud,  S6  Okl.  980^ 
131  Fac.  IGO;  City  <tf  PmrceU  t.  stnbbleOeld, 
138  Fac.  290  (not  yet  officially  reported) ;  sec- 
ond, tbe  unsafe  condition  of  the  street  where 
the  acddent  occurred;  and,  third,  tbe  injnry 
resultii^  to  tbe  plaintiff,  and  as  to  tbe  par- 
ing company  it  diarged  it  with  creating  tbe 
dangerous  condition  in  the  ddewalk,  and  its . 
attempt  to  remedy  tbe  defect  by  throwing  in 
this  loose  dirt,  and  its  failure  to  make  the 
sidewalk  reasonably  safe,  and  tbe  resulting 
injury  to  the  plaintifl. 

[3]  The  evidence  shows  tbat  the  loose  dirt 
was  thrown  against  the  embankment  left  in 
the  sidewalk  in  lowering  the  ^de  of  tbe 
street  about  July  8th,  and  the  injury  occur- 
red on  July  26t  1910.  The  Jury  may  have 
found  from  tbls  tlmt  the  dty  bad  actual  no- 
tice of  Ibe  condition  ot  this  crossing  from  the 
length  of  time  It  bad  existed  prior  to  the  ao> 
ddent  Town  of  Norman  Teel,  12  Okl.  69, 
69  Pac.  791.  Tbe  fact  tbat  tbe  acddent  hap- 
pened as  plaintiff  testified  was  evidence  from 
which  the  jury  may  bare  found  that  this 
street  crossing  was  in  an  unsafe  and  danger- 
ona  condition,  and  if  it  was,  there  was  a 
plain  breach  of  du^  on  the  part  of  each  of 
the  defendants.  See  Derr  Construction  Co. 
et  aL  V.  Gelruth.  29  Okl.  638, 120  Fac.  268. 

At  any  rate,  whether  or  not  there  vras  a 
breach  of  dnty  on  the  part  of  the  defendants, 
and  whether  or  not  the  plaintiffs  n^Ugotee 
contributed  to  her  injury,  were  questions  ot 
fact  that  were  submitted  to  the  jury  for  de- 
termination, and  the  verdict  of  the  Jury,  b&- 
Ing  supported  by  sufllcl^t  evidence,  is  con- 
clusive on  those  points. 

Complaint  is  made  of  certain  Instructions 
of  the  court  to  the  Jnry.  While  these  Instrue- 
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tlons  may  not  t>e  model  Btat«meDts  of  tbe 
law  of  negligence,  Btlll  they  reasonably  state 
the  roles  arlsliig  npon  the  Issnes  made  by  the 
pleadings  in  this  case,  and  we  can  And  In 
them  no  error  prejudicial  to  the  anbstantlal 
rights  of  the  appellants. 

The  principal  Issues  arising  In  the  case 
were  Issues  of  fact,  and  these  were  for  the 
jury  to  determine,  and  since  the  flndlng  of 
the  Jury  on  these  Issues  1b  supported  by  the 
evidence,  we  are  precluded  thereby. 

We  conclude  that  the  assignments  should 
be  overruled,  and  that  the  Judgment  appealed 
from  should  be  affirmed. 

FEB  CUBIAM.  Adopted  In  wb<deb 


WOOD,  County  Treasurer,  et  al.  r.  GLEA80N 

et  al.    (No.  6029.) 
(Supreme  Court  of  Oklahoma.    June  30,  1913. 
Rehearing  Denied  April  28,  1014.) 

(SyllaiiM  ip  the  Court.) 

1.  InnxANB    (I  13*)— AXXATUENTS— MlNISTK- 

BiAL  Acts. 

After  all  the  reqairements  of  the  acts  of 
Congress  and  the  BO-caUed  agreements  pro- 
viding for  the  distribution  of  Indian  lands  have 
beea  complied  with,  the  title  of  the  allottee  be- 
comes fixed  and  absolnte.  and  the  execution  and 
<leli%-ery  of  the  patent  after  the  right  has  be- 
come complete  are  the  mere  miniBterial  acts 
of  the  officers  charged  with  that  duty. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  i  80;  Dec.  Dig.  1 13.^] 

2.  COHSTITimONAZ.  IiAW    (i  100*)  —  EXKICP- 
TION— iNniAN  ALLOTlfKRTS. 

A  tax  exemption,  and  not  merely  an  addi- 
tional guard  against  alienation,  which  would 
fall  when  the  restrictions  on  alienation  were 
removed,  was  made  by  Act  June  28,  1898  (30 
Sut.  605,  c.  517),  under  which  the  lands  allot- 
ted in  Beveralty  under  that  act  to  the  members 
of  the  Choctaw  and  Chickasaw  tribes  were  sub- 
jected to  various  restrictions  on  alienation,  and 
were  to  be  nontaxable  while  the  title  remained 
in  the  original  allottees.  Choctaw  and  Chicka- 
saw allottees  under  the  Atoka  Agreement,  em- 
t)odied  in  Act  June  28,  1898,  under  which,  in 
part  consideration  of  their  relinquishment  of  all 
claim  to  the  tribal  property,  thev  were  to  re- 
ceive allotments  of  the  lands  in  severalty,  which 
were  to  be  nontaxable  for  a  specified  period 
while  the  title  remained  in  the  original  allottees, 
acquired  vested  rights  of  exemption  from  state 
taxation,  protected  by  Const.  U.  S.  Amend.  5, 
from  abrogation  during  that  period,  as  was  at- 
tempted by  Act  May  27,  1908  ^35  Stat.  312,  c. 
199);  and  said  exemption  applies,  whether  the 

f IS  tents  to  such  lands  were  delivered  to  the  al- 
ottees  and  accepted  by  them  prior  or  subse- 
quent to  tlie  passage  of  the  latter  act 

lEd.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Cent.  Dig.  g  206;  Dec.  Dig.  |  100.*] 

3.  Indian  AixoTMsnts. 

Affirmed  upon  the  authority  of  Choate  v. 
Tranp,  224  U.  S.  6t>4,  32  Sup.  Ct  fHJ3.  56  Ij. 
Ed.  941,  and  Gleason  v.  Wood,  224  U.  S.  679. 
32  Sup.  Ct.  671.  66  L.  Ed.  947. 

Appeal  from   Superior   Court,  Pittsburg 
County;  W.  C.  Uedtke.  Judge. 
Action  by  Michael  H.  Qleason  and  others 


against  J.  I.  Woods,  County  Treasiuw  of 
Pittsburg  County,  and  others.  Judgment  tor 
plaintiffs,  and  defendants  appeaL  Affirmed. 

Ghfls.  West,  Atty.  Gen.,  for  plalutUb  In  w- 
ror.  D.  C.  McGurtaln  and  B.  P.  Hill,  both  of 
McAlester,  for  defendants  in  error. 

KANl^  J.  Upon  tbe  foregoing  cause  beins 
remanded  to  the  superior  court  of  PittAurg 
county,  pnrsnant  to  the  mandate  of  tlie  Su- 
preme Comt  of  the  United  StAtes  (QtoaMm  t. 
Wood,  224  0.  S.  610,  82  Bap.  Ct  071,  56  L. 
Eld.  947),  the  court  b^ow  overruled  the  de> 
mnrrer  to  the  petition,  whereupon  the  defend- 
ants filed  their  answer,  which,  in  part.  Is  as 
follows:  "That  by  the  act  of  Congress  of 
April  26,  1906)  the  Congress  of  the  United 
States  enacted  (84  Stat  144)  that  all  lands 
upon  which  restrictions  are  removed  ihall  be 
subject  to  taxation.'  That  May  27.  190S 
(3S  Stat  812,  c  199),  the  Onigress  macted: 
That  from  and  after  sixty  days  fmn  the 
date  of  this  act  the  status  of  the  lands  allots 
ted  heretofore  or  hereafter  to  allottees  of  tlt» 
Five  CtrUlsed  Tribes  shall,  as  regards  re- 
strlctiona  on  aUenatiw  or  Incnmbrance,  be 
as  follows:  All  lands.  Including  lioniestMds, 
of  sold  allottees,  oiroUed  as  intermarried 
whites,  as  freedmen,  and  as  mixed-blood  In- 
dians having  less  tlian  half  Indian  blood  in- 
cluding minors  shall  be  free  from  all  restrlC' 
Uons.  All  lands,  except  homesteads,  of  said 
allottees  enrolled  as  miked-blood  Indians 
having  half  or  more  than  half  and  less  than 
three-quarters  Indian  blood  shall  be  free 
Arom  all  restrictlora.'  And  defendants  allege 
that  by  the  provisions  of  said  acts  aforesaid 
all  the  lands  which,  on  March  1,  1909.  were 
alienable,  and  the  patents  to  which  bad  not 
been  delivered  to  and  accepted  by  the  altottea 
prior  to  AfHil  26,  1906,  were  subject  to  taxa- 
tion for  the  support  of  the  state,  county,  and 
subdivisions  of  the  state  for  the  fiscal  year 
ended  Tune  80,  1910."  The  superior  court 
sustained  a  general  demurrer  to  the  answer, 
and,  the  defendants  standing  thereon,  and 
not  desiring  to  plead  further,  judgment  was 
rendered  for  Uie  plalntlilB,  as  prayed  for  in 
their  petition;  to  -reverse  which  action  this 
proceeding  In  error  w»s  oommenoed. 

[1, 1]  The  main  contention  of  the  Attorn^ 
General  in  bdialf  of  the  plaintiffs  in  error  la 
that  the  Supreme  Court  of  the  United  States 
did  not  pass  upon  the  questl<m  whether 
the  lands  Involved  are  taxable  where  the 
patents  thereto  were  delivered  to  the  allot- 
tees, and  were  accepted  by  than  snbsequent 
to  the  passage  of  the  act  which  attempted 
to  subject  such  lands  to  taxation;  that 
the  court  erroneously  assumed  that  the  pat- 
ents bad  all  t>een  delivered  and  accepted 
prior  to  the  passage  of  said  act,  whereas, 
most  of  the  patents  were  delivered  and  ac- 
cepted after  the  passage  of  the  act  of  Aiirll 
20,  1906,  which,  as  well  as  the  act  of  May  27, 
1908.  provides  that  lands  on  which  restric- 
tions were  removed  are  taxable.    We  can- 
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aot  agree  with  UK  contentitm  of  coanBel.  In 
oar  jndgm^t,  tbe  oidnloa  ot  the  Supreme 
Coart  of  the  United  States  covers  all  the 
points  raised  br  the  Attorney  General  In  the 
Infltant  iwoeee^ng  in  error. 

Whilst  it  la  true  that  the  record  did  net 
contain  a  eopy  of  any  of  the  patents  Issued 
to  tbe  plaintiffs,  the  court  was  advised  of 
their  contents,  for  the  terms  of  the  grant 
were  fixed  by  prior  acts  of  Congress  or  agree- 
ments with  the  Indians,  of  which  the  courts 
take  Judicial  notice,  one  of  which,  the  Atoka 
Agreement,  contained  a  provision  which  re- 
qnlred  the  patMit,  when  tssned,  to  be  framed 
in  conformity  with  the  terms  of  the  Atoka 
Agreement,  whl<^  also  contained  the  exemp- 
tlon  now  under  consideration.  The  court, 
therefore,  was  Jastlfied  In  presuming  that  the 
patents  conformed  to  the  acts  and  agreements 
in  pureuanoe  of  which  they  were  issued,  and 
therefore  tbe  statement  that  "the  patents 
and  the  legislation  of  Congress  must  be  con- 
strued together,  and,  when  so  construed,  tbey 
Kbow  that  Congress,  in  consideration  of  the 
Indian's  relinquishment  of  all  claim  to  tbe 
common  property,  and  for  other  satisfactory 
reasons,  made  a  g^rant  of  land  wblcb  should 
be  DoutaxaUe  for  a  limited  period,"  was 
based  upon  as  full  Information  as  If  copies 
of  the  patents  had  been  incorporated  in  the 
record.  As  the  Supreme  Court  further  said: 
"The  patent  issued  in  pursuance  of  those 
statutes  gave  the  Indian  as  good  a  title  to 
the  exemption  as  it  did  to  tbe  land  itself. 
Under  the  provlEdons  of  the  fifth  amendment 
there  was  no  more  power  to  deprive  him  of 
the  exemption  than  of  any  other  right  in  the 
property.  Mo  statute  would  have  been*  valid 
which  reduced  his  fee  to  a  life  estate,  or 
attempted  to  take  from  him  10  acres,  or  BO 
acres,  or  the  timber  growing  on  the  land." 

Moreover,  the  mere  ministerial  act  of  de- 
livering the  patents  cannot  be  said  to  affect 
or  change  any  1^1  right  acquired  by  the 
Indians  by  virtue  of  tbe  acts  of  Congress  or 
their  agreements  with  the  government,  for  It 
Is  well  settled  that,  when  a  patent  Is  iKsned 
to  tbe  lands  thus  acquired.  It  relates  back  to 
the  Inception  of  the  right  of  the  patentee^ 
After  all  the  requirements  of  the  acts  of  Con- 
gress and  the  so-called  agreements  providing 
for  the  distribution  of  Indian  lands  have 
been  complied  with,  tbe  title  of  the  allottee 
becomes  fixed  and  absolute,  and  the  execu- 
tion and  delivery  of  the  patent  after  the 
right  has  become  complete  are  tbe  mere  min- 
isterial acts  of  the  officers  charged  with  that 
duty.  Balllnger  t.  Frost,  216  U.  S.  241,  30 
Sop.  Ct  338,  54  L.  Ed.  464. 

The  i>Btent  is  not  creative  of  the  right  of 
the  allottees,  either  to  tbe  land  or  to  the  ex- 
emption. If  the  patent  Is  valid,  It  la  so  mere- 
ly because  it  is  In  confirmation  of  previous 
existing  rights,  and  not  because  it  created 
new  rights,  la  Godfrey  v.  Iowa  Land  & 
Trust  Co.,  21  OkL  293,  9&  Pac.  792.  Mr.  Jus- 
tice WilUams,  speaking  of  the  effect  of  the 


nonissnance  of  the  patent  to  a  Seminole  al- 
lotment, says:  "We  acon-dlngly  conclude 
that  the  herein  allottee,  Bobert  James,  a 
member  of  the  Seminole  Tribe,  but  not  of  In- 
dian blood,  after  sheeting  his  allotment,  and 
designating  hie  homestead,  and  receiving  his 
certificate  of  such  allotment  from  the  chair- 
man of  the  Commission  of  the  Five  Civilized 
Tribes,  as  provided  for  in  the  agreement  of 
December  16,  1897,  became  the  equitable 
owner  of  the  same,  veeted  with  an  Indefeasi- 
ble title  therein,  and  that  the  duty  or  obliga- 
tion to  issue  a  patent  therefor  was  Impera- 
tive, and  not  discretionary,  with  tbe  tribe  or 
government,  and  could  make  a  binding  sale, 
deed,  or  conveyance  on  that  part  of  his  allot- 
ment not  selected  as  a  homestead,  after  the 
removal  of  the  restrictions  on  alienation  by 
the  Indian  appropriation  act,  approved  April 
21,  1004,  although  no  patent  had  been  issued 
or  ddlvered  to  said  allottee  before  be  nnder^ 
took  to  alienate  the  same." 

[8]  On  the  whole,  we  are  satisfied  that  the 
Attorney  General  presents  no  question  in  the 
preset  proceeding  which  has  not  already 
been  decided  against  blm  in  the  cases  of 
Choate  t.  Trapp.  224  U.  S.  664,  82  Sup.  Ct. 
565,  56  L.  Ed.  941,  Gleason  v.  Wood,  supra, 
and  other  cases  of  that  class. 

The  Judgment  of  tbe  court  below  must 
therefore  be  affirmed.  All  the  Justices  con- 
cur. 


HULS  T.  JANEWAT.    (No.  3595.) 
(Supreme  Court  of  Oklahoma.  April  17, 1914.} 

(SyllabuB  fry  <Ae  Oourt.) 

L  Fbatjds,  Statute  of  (J  23*)— AoBBBHiiti 
TO  Pat  Debt  op  Asothkb— Evioence. 

Tbe  conversatioD  set  out  in  the  opinion 
did  not  coDStitute  an  original  agreement  to 
pay  the  debt  of  anotiier,  and  an  action  cannot 
be  maintained  thereon  to  recover  the  amount  of 
Buch  debt 

[Ed.  Note.— Fot  other  cases,  see  Frauds, 
Statute  o^  Gent.  Dig.  H  18>  Dee.  INg.  f 
23.*] 

2.  jusnoeb  of  the  pbacb  (8  152*)— appbal— 
Pasties. 

An  order  made  by  tbe  countj  judge  dis- 
mieBing  an  appeal  taken  by  one  of  two  defend- 
ants from  a  jndKment  of  a  justice  of  the  peace 
on  the  ground  that  both  did  not  join  in  such 
appeal  was  reversible  error,  since,  nnder  the 
Constitution  and  statnte,  either  of  such  de> 
fendants  had  tbe  right  to  an  appeaL  Sections 
14  and  15,  art.  7,  aectioos  199  and  20u,  Wil- 
liams' Const,  and  section  5466,  Rev.  Laws 
1910. 

[Ed.  Note.~For  other  cases,  see  Juatices  of 
the  Peace,  Cent  Dig.  U  516-619:  Dec.  Dig. 
8  152.*] 

Commissioners*  Opinion,  Division  Xo.  2. 
BJrror  from  County  Court,  Payne  0)unty ;  W. 
H.  Wilcox,  Judge. 

Action  by  D.  F.  Janeway  against  R.  W. 
Buls.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
directions. 

H.  A.  Johnson,  of  Perry,  for  plaintiff  in 
error.    J.  H.  Springer,  of  Stillwater,  and 
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HeniT  Ousler,  9t  Oadilnft  tor  defendant  in 
«rror. 

OALBBAITH,  a  Dr.  D.  F.  Janeway  com- 
menced an  action  before  a  justice  of  tbe 
peace  of  Payne  county  against  Al  Huls  and 
R*  W.  Huls,  to  recover  on  an  account  amount- 
ing to  f  116  for  professional  services  rendered 
Al  Huls,  vphlcb  It  was  alleged  in  the  bill 
of  particulars  tbe  defendants  orally  under- 
took and  agreed  to  pay.  Tbe  trial  before 
the  Justice  of  the  peace  resulted  in  a  verdict 
In  favor  of  the  plaintiff  against  R.  W.  Huls 
for  $87.50  and  Interest,  and  against  Al  Huls 
for  $110.50  and  Interest  The  defendant,  E. 
W.  Huls,  appealed  to  the  county  court  of 
Payne  county,  where  there  was  a  trial  to  the 
court  and  a  Jury  and  a  verdict  for  the  plain- 
tiff against  R.  W.  Huls  in  the  sum  of  $84.90. 
lo  reverse  this  judgment  an  appeal  has  been 
perfected  to  this  court 

[1]  One  of  the  assignments  of  error  urg- 
ed is  that  the  county  court  erred  In  overrid- 
ing the  defendant's  demurrer  to  the  plain- 
tiff's evidence,  and  refusing  to  Instruct  a  ver- 
diet  for  the  defendant  on  such  evidence.  The 
plaintiff's  right  to  recover  was  based  upon 
an  alleged  oral  agre^ent  entered  into  with 
R.  W.  Huls  to  pay  the  plaintiff  for  profes- 
sional services  rendered  Al  Hul&  In  order 
to  sustain  the  action,  it  was  necessary  for  the 
plaintiff  to  establish  by  his  evidence  an  orig- 
inal agreement  on  the  part  of  the  defendant, 
R.  W.  Hula,  to  pay  for  the  services.  The  de- 
murrer of  the  defendant  raised  the  question 
of  the  sufficiency  of  the  evidence  Introduced 
to  establish  such  an  agreement  The  agree- 
ment, as  testified  to  by  the  plaintiff  on  cross- 
examination,  is  as  follows:  "I  said,  'Mr. 
HnlB,  Al  is  in  a  serious  condition,  a  critical 
condition,  and  it  is  going  to  require  practically 
all  the  time  of  some  one  to  pull  him  through.* 
I  says,  *He  don't  have  the  reputation  of  pay- 
ing  his  debts,  and  t  want  fou  to  see  that  I 
get  my  money.'  Mr.  Huls  began  to  complain 
about  how  be  had  been  paying  out  for  the 
boy  and  getting  nothing  for  It,  and  be  said 
there  was  nothli^  to  it  I  says,  'Now,  look 
here,  be  Is  your  son,  and,  If  you  don't  put  up 
for  him,  who  wlU.'  Then  he  said,  'Well,  I 
haven't  any  money,  and  won't  have  until  fall.' 
I  says,  "Now,  Mr.  Huls,  I  don't  want  my 
money  now ;  all  I  want  is  the  assurance  that 
1  wlU  get  it'  About  that  time  they  called 
me  to  come  Into  the  house,  and  I  l^t"  The 
conversation,  as  testified  to  by  the  plaintiff 
on  cross-eiamlnaHon,  was  practically  the 
same.  The  plaintiff  says  that,  after  he  had 
asked  the  defendant  if  be  would  not  put  up 
for  his  son  who  would,  Mr.  Huls  said,  "  *I 
will  do  the  best  I  can.'  He  says,  *I  haven't 
any  money  now,  and  won't  have  before  fall.* 
I  says,  'That  Is  all  right ;  I  am  not  demand- 
ing my  pay;  all  I  want  to  know  is  that  I 
will  get  my  pay  for  the  services  I  render;* 
and  abont  ttaat  time  they  called  me  Into  the 
house." 

If  this  conversation  between  the  plaintiff 
and  defendant  arose  to  tbe  dignity  of  an 


agreement  on  the  part  of  the  defendant  to 
pay  for  the  services  of  the  plaintiff  roidered 
to  the  son,  then  the  demurrer  to  the  evldenoe 
was  pnqierly  orermled;  but,  If  it  di41  not 
constitute  an  agreemeot,  then  the  demnrtw 
sbould  have  been  sustained.  May  v.  Roberts, 
28  OkL  619,  115  Pac.  771 ;  Richardson  et  aL 
T.  Parker,  McConneU  &  Co.,  33  OkL  8S9,  125 
Pac  442.  As  was  said  in  Atwood  v.  Rose  «t 
al.,  S2  Okl.  8S5,  at  368,  122  Pac.  92B.  032: 
"No  contract  la  complete  without  the  mutual 
assent  of  all  the  necessary  parties  to  all  Its 
terms.   An  offor  to  sell  imposes  no  obUga- 
tions  until  it  is  accepted  acoording  to  its 
terms.    So  Icmg  as  the  negotiation  remains 
open,  nether  party  Is  bound;  the  one  may 
decline  to  accept,  or  tbe  offer  may  be  witb- 
drawn  by  tbe  oOioe.  A  imq^oeal  to  accept, 
or  an  acceptance,  upon  terms  varying  from 
those  offered,  is  a  rejection  of  the  offer.  Tbe 
offer  of  acceptance  upm  modified  or  added 
terms  would  be  a  new  or  counter  proposal, 
which  would  require  an  acc^^itanoe  acocndlnc 
to  its  terms,  before  it  could  be  ttJA  that  a 
contract  had  bera  mad&" 

Whether  the  conversation  amounted  to  an 
agreement  was  a  questtmi  of  law  for  tbe 
conrt  to  determine.  Atwood  r.  Rose  et  al^ 
supra.  This  question  was  squarely  raised 
by  the  demurrer. 

We  have  studied  this  conversation,  as 
above  quoted,  carefully  and  are  unable  to  say 
that  It  constituted  a  contract  We  cannot 
say  that  It  shows  that  R.  W.  Huls  undertook 
and  agreed  to  pay  Dr.  Janeway  for  bis  aerv- 
ices  for  treating  the  son.  We  cannot  say 
that  it  goes  to  that  length.  The  doctor  was 
called  away  before  such  stage  in  the  conver- 
sation was  reached — before  Huls  agreed 
promised  to  pay.  The  language  used  by  the 
doctor,  "I  want  you  to  see  that  I  get  my  mon- 
ey," would  indicate  that  be  was  asking  for  a 
collateral,  and  not  an  original,  promise  to 
pay  notwithstanding  he  must  have  known 
that  the  statute  of  frauds  rendered  sach  an 
oral  collateral  agreement  absolutely  void. 
We  therefore  conclude  that  the  court  was 
in  error  in  overruling  the  demurrer  to  the 
evidence  and  should  have  sustained  the 
eama 

[2]  Tbe  Judgment  appealed  from  was  ren- 
dered on  the  14th  day  of  July,  1911.  On 
the  20th  day  of  November,  1011,  the  attor- 
neys for  Dr.  Janeway  filed  a  motion  in  the 
county  court  of  Payne  county  to  vacate  the 
Judgment  rendered  and  to  dismiss  the  appeal 
of  R.  W.  Huls  on  the  ground  that  the  same 
was  an  appeal  from  a  Judgment  of  a  Ju.stlce 
of  the  peace,  and  that  there  were  two  parties 
defendant  In  the  Justice  court,  and  only  one 
had  Joined  in  the  appeal  to  the  county  court 
On  January  2, 1912,  the  court  made  an  order 
sustaining  the  motion  to  vacate  the  Judgment 
and  dismissing  the  appeal.  This  action  of 
the  court  Is  assigned  as  error,  which  it  clear- 
ly appears  to  be.  Without  passing  upon  the 
question  as  to  whether  or  not  tbe  county 
court  of  Payne  county  bad  Jurisdiction  of 
tbe  cause  on  January  2,  lQi2f  wben  tbla  oc« 
Digitized  by  VjOOglC 
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der'of  dismissal  was  entered,  upon  antbority 
of  the  case  of  Bariurd  t.  I>ong]ass>Wbaley 
Grck  Oa,  SI  OkL  124,  120  Pac.  563,  making 
this  order  and  dismissing  the  appeal  upon 
tUs  ground  was  reroslble  error. 

We  condude  that  the  assignments  discus 
ed  should  be  emstalned,  and  the  case  shonld 
be  r^anded  to  fite  county  court  of  Payne 
coonty,  with  directions  to  Tacate  the  order 
dismissing  the  appeal,  and  also  to  vacate  and' 
set  aside  the  judgment  entered  upcm  t3ie  Ter* 
diet  of  the  jury,  and  to  sustafn  the  demurrer 
of  the  defmdant  to  the  ptaintUTa  evidence, 
and  to  enter  Judgmoat  In  Aivor  of  the  plain- 
tiff In  error,  R.  w.  Hula,  and  ^[abist  the  de> 
fmdant  In  error,  D.  F.  Janeway,  for  eo8t& 

FEB  GUBIAM.   Adopted  In  whole. 


THOMPSON  V.  DE  LONG  et  al.   (No.  2963.) 

(Supreme   Coart  of  Oklahoma.     March  81, 
1914.   Rebearing  Denied  May  5,  1814.) 

fSvllabui  bv  the  Court.) 
t  CotTRTB  (I  121*)  — JUBISDlOTTOIf  —  AmO-ONT 

Involved. 

Wbere  a  salt  based  upon  a  contr&ct,  the 
couaderation  being  due,  in  determining  whether 
or  not  the  district  court  has  jurisdiction  under 
section  10,  art.  7,  of  the  Conititntion,  and  un- 
der section  1078  of  Comp.  Lews  lOW,  the  in- 
terest accruing  upon  said  contract  can  be  add- 
ed to  the  principal,  and  when  the  two  together 
exceed  tbe  sum  of  $!}00,  it  comes  ^thln  the 
jurisdiction  «(  the  district  conrt 

(Ed.  Note.— For  other  oases,  see  Coorts,  Osat. 
Dig.  «  413-426,  428.  450,  452,  46S,  459,  466; 

Dec  Dig.  i  m.*]^ 

2.  CONTBAOTS    (S  332*)  — FLBADIHa^SUFjn- 
CIENCT  ON  DBUUBREB. 

Where  a  petition  is  Suffidently  explicit  in 
lading  a  contract  and  thereby  rairins  an  is- 
sue of  fact  upon  wliich  pleader  would  oe  eati' 
tied  to  recover  in  the  case,  such  a  petition  Is 
sood  opon  demurrer. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent.  Dig.  »  161S-1688;  Dec.  Dig.  S  3»2.*] 

8.  Bbokkbs  <i  88*)— Action  tob  CoionBSion 

— iNffTBUOnOR. 

Where,  In  a  suit  by  brokers  to  collect  their 
commission  upon  a  contract  to  procure  a  per- 
son who  is  ready,  willing,  and  finandally  able 
to  buy  upon  the  terms  and  conditions  aathor- 
ised  and  contracted  for  between  the  brokers 
and  defendant,  an  instruction  authorised  the 
in^  to  find  a  verdict  for  the  plaintiffs  if  tbey 
beUeTed,  from  a  preponderance  of  the  evidence, 
that  the  plaintiffs  did  procure  a  person  who  was 
ready,  willing  and  financially  able  to  pundiase 
the  property  upon  the  terms  and  conditions  au- 
tborued  by  defendant,  and  through  no  fault  of 
the  plaintlns  the  defeadant  refused  to  carry  out 
the  contract  on  her  part,  the  plaintiffs  would 
be  entitled  to  recover,  such  instruction  is  not 
mbject  to  the  critlciem  that  before  a  recovery 
can  be  had  tiie  jniy  must  find  that  the  emact 
terms  and  conditions  were  complied  with,  for, 
If  the  terms  are  compUed  with,  it  Indndes  a 
fining  that  the  "exacts*  terms  are  complied 
with. 

[Gd.  Note.— iPor  other  cases,  see  Brokers, 
Cent  Dig.  H  121. 128-130;  Dee.  Dig.  «  88.*] 

t  Apitbai-  and  Ebbob  (8  1001*)— FlHDINaS  OP 

FAOT^EVIDENaE. 

In  a  case  where  a  lawful  contract  is  enter- 


tions  of  the  court  properly  advising  the  law, 
dils  coart  will  not  disturb  the  same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent-  Dig.  »  3922y  892&-3934;  Dsn. 
Dig.  i  1001.*] 

Error  from  District  Court,  Oislahoma 
County ;  W.  R.  Taylor,  Judge. 

Action  by  W.  W.  De  Long  and  another, 
doing  business  as  De  Long  &  Thompson, 
against  Alice  R.  Thompson.  Judgment  tor 
plalntifla^  and  defendant  brings  encor.  Af- 
firmed. 

ScoOtom.  Caldwell  ft  McRlll,  of  Oklahoma 
City,  for  plalntUf  In  error.  Jno.  H.  Wright 
and  Clarence  J.  Bllnn,  both  of  Olilahoma 
City,  for  tefendants  in  error. 

KUSSELL^  J,  This  suit,  based  upon  a 
verbal  contract,  was  Instituted  In  the  district 
court  of  Oklahoma  county  by  W.  W.  De  Long 
and  G.  M.  Thompson,  doing  business  under 
the  partnership  name  of  De  Long  &  Tbomp- 
aon,  in  Oklahoma  City,  Okl..  as  plaintiXts, 
against  Mrs.  Alice  R.  Thompson,  defendant 
It  is,  in  substance,  alleged :  That  on  or 
about  the  15th  day  of  December,  1909,  the 
defendant  employed  the  plaintiffs  to  procure 
a  purchaser  for  her  property  situated  in  Okla- 
homa county,  to  wit,  lots  11, 12, 13,  and  14  in 
block  12  in  Brusha'^  Second  addition  to 
Oklahoma  City.  That  the  terms  of  said  list- 
ing were  as  follows:  The  defendant  author- 
ized and  employed  the  said  plaintiffs  to  se- 
cure a  purchaser  for  gaid  real  estate  for  the 
sum  of  $5,000  net  to  her,  any  and  all  sums  in 
excess  of  the  said  fS,000  to  be  retained  by 
the  plaintiffs  as  their  commission  for  said 
services  in  securing  a  purchaser  for  said 
property.  That  said  plaintiffs  accepted  the 
employment  under  the  terms  above  set  forth, 
and  on  or  about  the  15tb  day  of  December, 
1909,  in  accordance  with  the  listing  and  hold- 
in£  of  said  property  for  sale  by  plalutlffs,  se- 
cured a  purchaser  for  said  real  estate  who 
was  ready,  able,  and  willing  to  buy  said 
property  and  pay  therefor  the  sum  of  $5,- 
600.  That  by  reason  thereof  the  plaintiffs 
became  entitled  to  the  sum  of  $500  as  their 
commission  for  services  in  procuring  such 
purchaser  under  the  terms  of  said  contract; 
that  plaintiffs  notified  the  defendant  that 
they  had  secured  such '  purchaser,  and  de- 
manded of  the  defendant  the  sum  of  $500 
earned  as  commission,  etc..  which  payment 
the  said  defendant  refused  to  make.  The 
plaintiffs  pray  for  judgment  against  the  de- 
fendant in  the  sum  of  $500,  with  Interest 
from  this  date  at  the  rate  of  6  per  cent  per 
annum,  costs  of  suit,  etc.  With  the  filing  of 
tbelr  petition  on  February  21,  1910,  there 
was  filed  in  said  court  an  affidavit  for  attach- 
ment, in  proper  form,  and  alleging,  among 
other  things,  that  said  defendant  was  a  non- 
resident of  the  state  of  Oklahoma  and  a  resi- 
dent of  the  state  of  New  York,  in  the  dty  of 
Syracuse.  On  the  same  date  a  writ  was 
Issued  against  the  property  of  the  defendant, 
found  in  the  state  of  Oklahoma)  etc.  And  on 


ed  into  and  where  the  evidence  reasonably  tends 

to  lopport  the  findings  of  a  jury  opon  Instrue- '  February  23.  1910.  the  sheriff  attached  lots 
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U  and  12  In  block  32  of  Brusha's  Second  ad- 
dition to  Oklahoma  City.  Oklahoma  couu^, 
Btate  of  Oklahoma,  as  the  property  of  the  de- 
fendant, and  made  said  lery  and  Kturn  as 
the  statute  required.  Defendant's  gmeral 
demnnrer  wui  heard  and  OTerrnled,  and  ex- 
ceptlonB  reaerred.  The  defendant,  Allc6  B. 
Thompson,  then  answra^d  by  general  denial. 
The  next  step  In  the  proceedings  was  the 
motion  of  defendant  to  dismiss  for  want  of 
Jnrlsdictton,  and  in  support  of  said  motion 
quotes  0)  section  10,  art  7,  of  tiie  Constitu- 
tion of  Oklahoma,  which  is:  "The  district 
courts  shall  have  original  jurisdiction  la  all 
cases,  ciTil  and  criminal,  except  where  ex- 
cduslve  Jurisdiction  is  by  this  Constitution, 
or  by  law,  conferred  on  some  other  court" 
Also  section  1978.  Comp.  Laws  1909,  which  is: 
"The  county  court,  coatenslfe  with  the  coun- 
ty, shall  have  original  Jurisdiction  In  all  pro- 
bate matters,  shall  have  concurrent  Jurisdic- 
tion with  the  district  court  in  dTll  cases  in 
any  amount  over  9500.00  and  not  exceeding 
$1^000.00,  exduslTe  of  interest,  and  exclu< 
sive  orlf^nal  Jurisdiction  In  all  sums  in  ex- 
cess of  f200.00  and  not  exceeding  fS0O.O0." 
Which  motion  was  on  the  same  day  It  was 
filed,  to  wit,  March  20, 1911,  ortirmled  by  the 
court,  and  exceptions  reserved. 

A  trial  was  had  to  a  Juryi  and  the  testi- 
mony can  be  stated  in  a  very  brief  space. 
In  substance,  O.  M.  Thompson  stated  that 
he  and  W.  W.  De  Long  were  partners;  tiiat 
he  was  familiar  with  the  location  of  lots  11, 
12,  IS,  and  14  in  block  12,  Brusha's  Second 
addition  to  Oklahoma  City,  and  was  person- 
ally acquainted  with  the  defendant;  that  in 
May,  1909,  he  met  the  defendant  on  Hudson 
street  In  Oklahoma  City  and  she  stopped 
him;  that  "she  had  been  in  our  office  previous 
to  this  time  a  great  many  times,  and  I  think 
it  was  the  flret  Instance  she  had  ever  given 
us  the  privilege  of  selling  her  property,  or 
asked  us  to  furnish  her  a  customer.  £the 
listed  her  property  with  me  for  sale  for  $5,- 
000  net,  at  least  one-half  cash,  and  one-half 
she  would  give  terms  on  at  8  per  cent  I 
went  to  my  office  and  put  it  on  the  books." 
Referring  again  to  what  she  said,  the  wit- 
ness stated  she  wanted  to  sell  the  property, 
and  would  sell  it  for  ¥5,000  net  to  her;  that 
*Ve  ethould  get  our  commission  above  that" ; 
that  pursuant  to  this  verbal  listing  agree- 
ment with  the  defendant  the  plaintlffa  put  a 
sign  up<m  the  property  and  advertised  it  in 
the  paper,  showed  the  property  to  several 
prospective  cnstomers,  and  one  Haley  was  the 
first  customer  with  whom  the  plaintiffs  were 
able  to  agree  upon  terms,  which  they  did, 
and  Haley  paid  plaintiffs  ¥200  down  and 
signed  a  contract,  and  thereupon  plaintiffs 
notified  defendant  'of  ISib  sale  and  gave 
Haley  the  following  receipt:  "Oklahoma 
aty,  Okla.,  Dec.  18,  1900.  Received  of  Ed- 
ward Haley  two  hundred  and  no  100  dollars, 
part  payment  of  lota  eleven  (11).  twelve  (12), 
thirteen  (13)  and  fourteen  (14),  In  block 
twelve  (12).  Bmnhn's  Second  addition  to 
Oklahoma  City,  Okla.    The  balance  fifty- 


three  hmidred  doUara  to  be  paid  as  foUoi^: 
Thirty-five  hundred  dollars,  less  tvro  hundred 
first  paid  in  cash,  and  two  thousand  in  pay- 
ments thereafter  at  8  per  cent  interest,  said 
deal  to  be  ckwed  as  som  aj  owner  can  be 
found  and  make  deed  wUfa  abstract.  Z>e 
Long  &  Thompson,  Agmts.  Sdward  Haley." 
In  his  testimony,  this  lettOT  of  the  defendant 
to  the  plaitttifCa,  luroper^  identified  aa  re- 
ceived by  them,  is  as  follows:  "Okmnlse^ 
Okla..  Dec  15,  1909.  De  Long  ft  Thompson* 
Gmtlemen:   Your  letter  Just  zeo^ved.  la 
regard  to  my  property  on  4th  sL    I  vrould 
not  want  to  take  for  it  now  what  I  would 
have  takra  six  or  seven  months  ago,  wlien  I 
was  talking  with  you  about  it  If  ym  could 
have  sold  It  at  that  time  for  ¥6,000.00  I 
would  have  taken  it,  as  I  could  not  dIap<Me 
of  it  at  that  time ;  I  changed  my  mind  about 
selling  and  concluded  to  ke^  tt  awhile  long- 
er. Since  then  several  parties  have  wanted 
me  to  put  a  price  on  it  If  later  I  decide  to 
list  it  will  let  you  know,  but  would  not  want 
to  tie  It  up  more  ttian  two  months  at  a 
time.   Very  truly,  Alice  B.  Thompson."  On 
czoss<examinatloB,  defendant's  counsel  ask- 
ed the  witness  to  state  when,  if  ever,  be 
informed  Mrs.  Thompson  of  tbe  transaction 
had  between  Us  firm  uid  Mr.  Haley  with  ref- 
erence to  this  propvty,  and  the  witness  an- 
swered that  he  personal^  wrote  the  defend- 
ant a  letter  the  same  day  or  the  next  one  of 
the  Haley  transaction.  He  also  stated  that 
he  did  not  indose  Mis.  Thompson  a  deed  be- 
cause the  practloe  always  requires  an  ab- 
stract to  show  the  title  Is  all  right  He  also 
stated  that  he  never  had  tbe  abstract,  nor 
did  he  indose  a  memorandum  of  his  contract 
with  Hal^  in  his  letter  to  Mrs.  Thompson, 
and  on  this  point  be  said,  "I  notified  her  we 
had  a  payment  on  the  pnn>erty,  the  price  and 
the  terms."  etc. 

Defendant  then  filed  a  demurrer  to  plaln- 
tUTs  evidence  for  the  reason  tiiat  the  same 
does  not  prove  or  tend  to  prove  tacts  swport- 
ing  the  petition,  or  tend  to  prove  facts  suf- 
ficient to  constitute  a  cause  of  action  In 
favor  of  the  plaintiff  and  prove .  sufficient 
facts  to  entitle  plaintiffs,  or  either  of  them, 
to  any  relief  whatever  a^nst  the  defendant. 
This  mis  overruled. 

For  the  same  reasons  allc^d,  the  defend- 
ant made  a  moUon  for  the  court  to  direct  a 
verdict  for  the  defradant  The  Jniy  beinir 
excused,  the  court  heard  the  argument  of  de- 
fendant and  overruled  the  motion,  and  ex- 
ceptions were  resffived. 

The  defendant  did  not  Introduce  any  tes- 
timony, but  rested  her  case  on  the  demurrer 
to  plaintUTs  evidence  and  the  requested  in- 
struction. 

The  defradant  requested  two  InstructlonB, 
to  wit:  "You  are  Instructed,  gentlemm  of 
the  Jury,  that  before  the  plaintiffs  can  re- 
cover in  this  action,  yon  must  find  that  they 
have  prbven  by  a  pr^uderance  of  the  evi- 
dence that  they  had  a  contract  with  the  de- 
fendant authorizing  them,  as  real  estate 
brokers  to  procure  for  defendant  a  purchaser 
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ready,  wllUns:,  ^nd  able  to  take  the  prop- 
erty on  the  exact  terms  specified  in  such 
coDtract"— whlcli  the  court  refused,  and  ex- 
ceptions reserved.  "You  are  instructed  that 
in  order  to  have  produced  Haley  as  a  pur> 
chaser  plaintiffs  must  have  actually  Introduc- 
ed Haley  to  defendant  and  thereby  brought 
Haley  and  defendant  together,  or  plalaUEFs 
must  have  taken  a  binding  and  enforceable 
contract  from  Haley  on  the  exact  terms  of 
the  listing  contract,  and  must  have  presented 
such  contract  to  defendant  under  such  cir- 
cumstances as  to  enable  defendant  to  satisfy 
herself  as  to  Haley's  financial  responsibility" 
—which  the  court  refused,  and  exceptions 
reserved.  The  court  t^^n  instructed  the 
Jury,  and  at  the  conclusion  permitted  plain- 
tiff and  defendant  each  to  save  exceptions 
to  each  and  all  of  the  Instructions  given  by 
the  court.  The  verdict  of  the  Jury  was  re- 
turned in  favor  of  the  plalutifl  and  assessed 
the  amount  of  their  recovery  at  the  sum  of 
J500.  The  defendant's  motion  for  new  trial, 
embracing  all  the  allied  errors  claimed  by 
ber  happening  on  the  trial,  was  beard  In 
time  and  overruled  by  the  court,  to  which 
ruling  exceptions  were  taken  and  time  given 
to  file  case-made  in  this  court 

Ptaintitr  In  error's  (defendant  below)  as- 
signments of  error  are  numbered  from  1  to 
26,  both  IncludT^  which  present  the  mat- 
tern  complained  of  during  the  progress  of 
the  trial. 

In  the  disposition  of  this  case  we  will  only 
deal  with  those  assignments  of  error  pre- 
senting matters  that  should  be  passed  upon, 
aud  we  say  that  there  are  a  number  assign- 
ed that,  in  our  judgment,  are  not  of  merit, 
at  least  of  sufficient  merit  that  would  affect 
the  substantial  rights  of  the  parties. 

[1 1  Plaintiff  in  error's  second  assignment  is 
to  the  action  of  the  court  overruling  ber  mo- 
tion to  dismiss  said  action  for  want  of  Ju' 
risdlctlon,  and,  In  support  of  said  motion, 
quotes  the  section  of  the  Constitution  and 
Comp.  Laws  1909,  f  1978,  supra,  and  decisions 
from  this  court,  among  others:  Adair  v. 
McFarUn,  28  Okl.  633,  115  Pac.  787 ;  Good  et 
al.  V.  Keel  et  al.,  29  Okl.  825,  lie  Pac.  777. 
The  authorities  referred  to  in  no  wise  conflict 
with  the  opinion  of  this  court  lately  bunded 
down,  and  which  is  decisive  of  the  question 
presented  aa  to  the  jurisdiction  of  district 
courts-  It  is  argued,  quite  plausibly,  that, 
as  the  amonnt  Is,  In  his  viewpoint,  not  over 
S500,  under  the  statute  in  force  when  the 
suit  was  brought  the  district  court  was  with- 
out jurisdiction.  Under  the  presentation 
made,  the  jurisdictional  feature  consists  of 
the  amonnt  Involved  in  the  suit  at  the  time 
of  Its  Institution,  and  Is  the  rule  invoked 
testing  the  jurisdiction  of  the  court.  We 
sball  determine  this  matter  solely  upon  the 
proposition  whether  the  amount  the  plaintiffs 
were  entitled  to  under  the  pleadfnps  was 
within  the  Jurisdiction  of  the  district  court. 
The  suit  being  based  upon  a  contract,  the 
consideration  for  which  became  due  when 
tbe  contract  was  performed  In  December, 


1909,  the  plaintiffs  below  were  entitled  to 
interest  on  said  amount,  under  the  statute  at 
least  from  January  1,  1910,  and  when  this 
suit  was  instituted,  on  February  21,  1910, 
sufficient  Interest  had  accrued,  due  plalntlflFs. 
as  to  make  their  claim  over  $500.    In  the 
case  of  St.  Paul  Fire  &  Marine  Ina.  Co.  t. 
S.  E.  Peck,  139  Pac.  117  (case  not  yet  ofHclal- 
ly  reported).  In  referring  to  the  act  of  1909 
treating  of  the  concurrent  Jurisdiction  of  the 
county  court  with  the  district  court  In  an 
I  amount  not  over  $500,  and  not  exceeding 
i  $1,000,  exclusive  of  Interest,  that  the  clause 
I  "exclusive  of  interest,"  following  the  words 
I  "not  exceeding  $1,000.00,"  modifies  that  sen- 
tence, which  means  that  the  maximum  of 
concurrent  jurisdiction,  to  wit,  $1,000,  Is 
exclusive  of  interest,  but  that  the  minimum 
concurrent  jurisdiction,  to  wit,  over  $500, 
can  be  made  up  of  principal  and  interest, 
and  If  the  two  together  are  over  $500,  then 
Jprlsdiction  obtains  In  the  district  court 
The  opinion  referred  to  announces  this  doc- 
trine, and  which  is  stated  in  11  Cyc,  p. 
779,  among  authorities  cited:  "It  is  the  gen- 
eral rule  that  where  the  principal  sum  sued 
;  for  Is  less  than  Is  necessary  to  confer  Juria- 
I  diction  upon  the  court,  if  the  accrued  Inter- 
j  est,  together  with  said  principal,  amount  to 
i.a  sum  sufficient  to  confer  jurisdiction  upon 
!  the  court,  the  court  will  have  jurisdiction 
of  said  suit" 

It  has  been  decided  that  costs  cannot 
he  considered  In  detorminlng  whether  the 
amount  in  controversy  Is  sufficient  to  con- 
fer Jurisdiction  upon  the  particular  court. 
We  deem  it  unnecessary  to  discuss  this 
feature  further  than  to  say  that  there  was 
no  error  In  the  action  of  the  trial  court  In 
overruling  the  motion  to  dismiss  the  case 
for  want  of  Jurisdiction. 

[2]  Plaintiff  In  error's  third  assignment  of 
error  complains  of  the  action  of  the  court 
in  overruling  the  demurrer  to  plnintlfTs  pe- 
tition. We  have  read  carefully  the  points 
presented  In  their  brief,  and  hold  that  the 
action  of  the  trial  court  In  overrallng  tlie 
demurrer  was  right.  The  petition  Is  certain- 
ly good  upon  a  general  demurrer.  What 
more  can  be  required  of  a  petition  based  up- 
on a  contract  such  as  the  one  at  Issue  when 
it  alleges  everj'thlng  was  performed  as 
agreed  upon,  and  the  character  of  the  con- 
tract statetl,  in  other  words,  a  compliance 
with  the  l^ill  and  complete  legitimate  agree- 
ment -between  two  parties,  when  it  Is  simply 
attacked  by  a  general  demurrer?  The  con- 
tract was  that  the  plaintiffs  below  were 
authorized  by  the  defendant  below  to  "secure 
a  purchaser  for  her  real  estate,  and,  If  they 
secured  a  purchaser  for  her  real  estate,  that 
they  should  have  all  over  $5,000,"  and  not 
only  had  they  secured  such  a  purchaser  who 
was  ready,  willing,  and  able  to  buy,  but 
who  agreed  to  buy,  the  property  at  $5,6ti0, 
and  paid  down  $2(X»  upon  a  contract  of  pur- 
chase, awaiting  an  abstract,  which  he  had 
I  a  right  to  await  Now,  on  this  point,  it  is 
the  contention  of  plaintiff  in  error  tltat,  In 
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BQCh  a  case  and  nnder  each  a  contract,  the 
brokers  must  do  more  than  secure  the  pur- 
chaser, and  that  they  must  produce  the  pur- 
chaser, that  is,  they  must  bring  the  owner 
of  the  property  and  the  purchaser  together, 
and  the  petition,  falling  to  allege  that  the 
brokers  brought  the  owner  and  purchaser 
together,  was  bad  upon  demurrer.  We  can- 
not see  any  such  necessity  nnder  this  case 
for  such  pleading  as  is  suggested  by  plaintiff 
In  error.  Under  this  case,  the  brokers  (plain- 
tiffs below)  were  the  agents  and  representa- 
tives, under  authority,  of  the  defendant  be- 
low, and  they  got  together  with  the  pur- 
chaser under  the  terms  and  stipulations  that 
they  were  authorized  by  defendant  below 
(plaintiff  in  error)  to  do.  We  would  uot 
stress  this  matter,  as  we  apparently  have 
done,  but  for  the  seeming  Insistency  of  plain- 
tifl  in  wroi*B  counsel,  and  we  are  unable  to 
see  the  force  of  the  contentions  made  against 
the  Judgment  rendered  below  when  we  apply 
the  touchstone  of  reason  and  the  law  appli- 
cable to  tbe  record  as  made 

C3]  It  Is  urgently  insisted  by  plaintiff  in  er- 
ror that  the  trial  court  ened  In  refusing  the 
two  special  requested  instructions.  These 
fnstructions  bare  been  incorporated,  supra. 
Tbe  first  requested  Instruction,  which  was 
refused.  Is,  In  eBact,  before  tiie  plaintiffs 
could  recover  they  must  bave  found  a  pur- 
diaser  for  the  property  on  the  exact  terms  of 
such  contract^  whereas  tbe  Instruction  com- 
plained of,  gtren  by  the  court,  required  that 
a  purchaser  of  the  property  be  found  accord- 
ing to  the  terms  of  tbe  contract  We  do  not 
appreciate  the  dlsUncUon  between  the 
"t^mis  of  a  contract"  and  the  "exact  terms" 
complied  witli.  If  the  terms  of  a  contract 
are  complied  with.  It  is  eaactly  complied 
with,  as  we  understand  it. 

Special  requested  Instmctloa  No.  2  is  to 
the  efCect  that  the  plaintiffs  must  haTe  ac- 
tually introduced  the  inirchaser  to  tbe  owner, 
thereby  bringing  the  purchaser  and  owner 
togetbec,  or.  If  not,  these  plaintiffs  must 
have  takeu  a  Wndiiig  and  enforceable  con- 
tract  from  Haley  on  t^e  exact  terms  of  the 
Usting  oontract^  and  must  bare  presented 
mcb  omtract  to  defendant  (owner)  under 
sudL  circumstances  fts  to  amble  defudant, 
(owner)  to  satls^  herself  as  to  Haley's  (pur- 
<diaBet)  flnfln^^ni  ra^ponalbUity.  It  Is  plain- 
tiff in  error's  contention  that  such  things 
sbonld  have  bem  done  as  a  eondltl9n  pre- 
cedent to  the  securing  of  a  purchaser  who 
was  ready,  willing  and  able  to  and  did  pay 
his  bonus  money  to  carry  out  a  contract  that 
plaintiffs  were  authorized  to  make  with  blm 
by  ti»  owner.  Tbe  law  does  not  require 
either  vain  or  iuiposslble  things.  Tbe  con- 
tract, as  we  view  this  record,  was  compiled 
with,  and  the  brokers,  in  addition  thereto, 
represented  the  owner,  and  this  was  not 
disputed  on  tbe  trial. 

[4]  We  have  read  the  court^s  Instructions 
to  the  Jury,  and,  under  the  facts  of  this 


record,  we  are  unable  to  understand  how  We 
could  have  otherwise  Instructed  the  jury 
without  Tlolatlng  the  law  applicable  to  the 
case. 

The  principles  announced  in  the  decisions 
submitted  in  plaintiff  In  error's  brief,  to  our 
minds,  are  good  law,  but  do  not  affect  tbe 
conclusion  we  have  reached,  and  therefore 
we  deem  It  nnnecessary  to  prolong  this  opin- 
ion, already  too  lengthy.  In  seeking  to  pre- 
sent the  matters  demanding  our  attention  In 
this  record,  and  whl(A  are  decisive  of  this 
case. 

There  being  no  error  affecting  the  substan- 
tial rights  of  the  parties  In  thij  ease,  tbe 
judgment  of  the  district  court  of  Oklahoma 
county  Is  In  all  things  affirmed.  All  tbe 
Justices  concur. 


COOK  T.  WARNEE.  (No.  S216.) 
(Supreme  Ckiort  of  Oklahoma.  April  17,  ldl4J 

(SvHabut  by  thg  Oourt.) 

1.  EQUITT  (§  89*)— BSTBNTIOH  OT  JtlUBDIO- 

TioN—SoopB  or  Bxunr. 

A  court  of  equity  which  has  obtained  jaris- 

diction  of  the  controversy  on  any  ground  or 
for  any  purpose  will  retain  mieh  jurisdiction  for 
the  purpose  of  administerinK  complete  relief 
and  doing  entire  justice  wttti  respect  to  the 
subject-matter,  and  to  avoid  multiplicity  of 
suits. 

[Ed.  Note.— For  other  cases,  see  Equity,  Oent. 
Dig.  H  104^114;  Dec  Dig.  f  39.*] 

2.  Equrrr  {|  88*)— JtfBXSDioiiON— Ooicpi.ete 
Keliet. 

In  an  action  invoking  the  general  equity 
powers  of  the  district  court,  wtiere  title  to  real 
estate  and  the  questions  of  cancellation  of  the 
Instruments  of  conveyance  or  determination  of 
tbe  Interests  of  various  parties  and  the  parti- 
tion and  sale  of  such  real  estate  are  involved, 
tbe  court  will  not  be  divested  of  its  jurisdiction 
to  decree  a  sale  of  such  real  estate  merely  be- 
cause In  trial  of  the  cause  It  devdops  that 
a  minor  has  an  interest  fliereln ;  but  the  court 
wni  retain  jurisdiction  in  order  to  grant  com- 
plete relief  to  all  parties  in  interest  and  avoid 
the  necessity  €i  other  suits.  Hence,  a  sberiflTs 
deed  made  porsuaot  to  an  otder-  of  sale  will 
be  valid,  aluiough  a  minor's  undivided  interest 
may  have  been  conveyed  under  the  decree. 

[Ed.  Note— For  other  cases,  see  Equity,  Cent. 
Dig.  H  104r-114;    Dec.  Dig.  {  39.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Wagons  Gounty ; 
R.  C.  Allen,  Judge. 

Action  by  J.  Carter  Cook,  acting  as  guard- 
ian and  next  friend  of  Qeorge  Harris,  a  mi- 
nor, against  B.  S.  Warner,  to  set  aside  a 
Judgment  of  tbe  district  court,  and  cancel  a 
sheriff's  deed.  Xndgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

J.  Oaiter  Cook,  of  Coweta,  for  plaintiff  In 
error.  Cbas.  V.  Bunyan,  of  Muskogee  for 
defendant  in  error. 

BABBISON,  a  In  May.  1011,  the  guard- 
ian of  Oeorge  Harris,  a  minor,  brought  this 
action  In  the  district  court  of  Wagoner  coun- 
ty to  set  aside  a  former  judgment  of  the  dis- 
trict court,  and  to  cancel  a  sheriff's  deed 


•For  otb«r  casM  SM  aams  toptc  and  section  NUHBBR  In  Dec.  Dig.  &  Am.  Dlf.  Key-No.  BniV  *  B«p'rlnaezw 
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which  had  been  executed  to  the  defendant,  E. 
S.  Warner,  pursuant  to  mch  Judgment.  It 
ippenrs  from  the  pleading  that  In  May, 
1909,  In  an  action  by  the  Iowa  Land  ft  Trust 
Company  t.  Intematloual  Xjand  Company  et 
aL  to  quiet  title  of  certain  partlea  to  a  cer- 
tain tract  of  real  estate,  and  to  determine  the 
Interest  of  such  parties  In  said  tract,  that  the 
court,  In  passing  upon  the  issues  prraented 
ta  such  suit,  determined  and  decreed  that 
George  Harris,  a  minor,  In  whose  behalf  as 
fnardian  J.  Carter  Cook  prosecutes  this  ac- 
tlou,  had  a  one-fourth  Interest  In  the  tract 
of  land  in  (jnestlon,  and  that  defendant,  E.  9. 
Warner,  bad  the  remaining  three-fourths  In- 
terest therein.  Whereupon  the  court  order- 
ed a  partition  of  the  land  In  qnestion  if  It 
could  be  telrly  and  equitably  divided,  and,  in 
the  event  It  could  not  be  so  divided,  that  the 
land  be  appraised  and  sold,  and  that  the  pro* 
oeeds  of  sale,  after  payment  of  costs,  be  dis- 
tributed to  Warner  and  to  George  Harris,  the 
minor,  according  to  their  respective  Interests 
In  the  estate,  and  that  the  proceeds  to  which 
said  minor  would  be  entitled  should  be  paid 
Into  conrt  to  be  paid  out  by  the  clerk  of  said 
court  to  the  minor's  iwoper  guardian,  and 
that,  upon  the  report  to  the  court  that  the 
land  could  not  be  £airly  and  equitably  parti- 
tioned, the  court  ordered  It  appraised  and 
sold  according  to  law,  which  was  done,  and, 
which  sale  being  duly  oonflmied.  the  court 
ordned  the  sheriff  to  execute  a  deed  to  the 
purchaser.  Pursuant  to  which  order  the 
Bbeilff  executed  a  deed  to  the  entire  tract  to 
B.  S.  Warner,  the  imrcbaaer  and  defoidant 
In  OTor  herein.  Some  two  years  thereafter 
this  action  was  brought  to  set  aside  such 
Judgment,  and  to  cancel  the  sberllTB  deed  to 
Warner.  When  the  cause  came  on  for  hear- 
ing in  September,  1911,  the  court  sustained 
a  demurrer  to  the  plaintltTB  petition.  The 
plalntUI  refused  to  plead  fiuther,  and  the 
court  rendered  judgment  In  favor  of  Warner, 
and,  from  Indgmwit,'  tbU  a^eal  Is  pros- 
ecatod. 

The  dedelve  queetUm  presented  in  this  ap- 
peal is  whether,  In  an  action  by  adults  to  de- 
tennlne  and  settle  the  title  to  real  estate, 
tad  to  determine  interests  of  adverse  claim- 
tuts  thereto,  a  district  court  should  he  divest- 
ed of  ita  equl^  Jurisdiction  to  grant  complete 
Kllef  in  the  premises  simply  because  it  de- 
Teloped  In  the  trial,  and  had  beea  decreed 
Iv  the  court,  that  •  minor  had  an  Interest  in 
the  estate 

[i]  It  is  urged  by  plaintlfr  In  error  that 
the  district  court  had  no  Jurisdiction  to  de- 
nes the  sale  of  the  minor's  Interest;  that 
ndi  Jurisdiction  is  vested  exclusively  in  the 
probate  courts  of  our  state.  This  was  the 
theory  upon  which  the  action  was  brought  in 
Um  court  below,  and,  upon  the  theory  that 
the  district  court  was  not  divested  of  such 
inilsdictlon,  the  demurrer  to  the  petition  was 
■DBtained  No  authorities  on  this  exact  point 
hi  question  are  presented  by  either  party  to 
^  amMAl;  bnt  each  contents  himself  with 
u  analyda  o<  tha  constitutional  and  statu- 


tory t>rotielon8  In  refference  to  the  subjed; 
and  with  an  ai^nment  and  citation  of  author- 
ities In  support  of  their  respective  interpreta- 
tiOD  of  such  constitutional  and  statutory  pro 
vhrions,  and,  hot  for  other  well-recognized 
principles  of  law  which  we  must  recognlfe  Id 
determining  this  question,  it  might  be  said 
that  either  interpretation  is  oorrecL  Article 
7,  §  12,  of  Williams'  Constitution  In  part  pro- 
vides: "The  county  court,  coextensive  with 
the  county,  shall  liave  original  Jurisdiction 
In  all  probate  matters,  and  until  otherwise 
provided  by  law,  shall  have  concurrent  Juris- 
diction with  the  district  court  in  civil  cases 
in  any  amount  not  exceeding  one  thousand 
dollars,  exclusive  of  interffit :  Provided,  that 
the  county  court  shall  not  have  Jurisdiction 
In  any  action  fbr  malicious  prosecution,  or 
In  any  action  for  divorce  or  alimony,  or  in 
any  actions  against  officers  tor  misconduct  in 
office,  OF  in  actions  for  slander  or  libel,  or 
In  actions  for  the  spedflc  performance  aC 
contracts  for  the  sale  of  real  estate,  or  In 
any  matter  wherein  the  title  or  boundaries  of 
land  may  be  in  dispute  or  called  in  question ; 
nor  to  order  or  decree  the  partition  or  sale 
of  real  estete,  nor  ulsiDg  under  its  pnAate 
Jurisdiction." 

Also  In  section  IB,  art  7  (198),  William^ 
Ann.  Const,  it  is  provided:  "The  <wun^ 
court  shall  have  the  general  Jurisdiction  of  a 
probate  court  It  shall  probate  wills,  ap- 
point guardians  of  minors,  idiots,  lunatics, 
persons  non  compos  mentis,  and  common 
drunkards;  grant  letters  testementary  and 
of  administration,  settle  accounts  of  execu- 
tors, administrators,  and  guardians;  trans- 
act all  business  appertaining  to  the  estates 
of  deceased  persons,  minors,  Idiots,  lunatics, 
persons  non  compos  mentis,  and  common 
drunkards,  including  the  sale,  settlement, 
partition,  and  distribution  of  the  estate-s 
thereof.   •    •  •" 

In  section  10,  art  7  (195),  Williams*  Ann. 
Const,  the  Jurisdiction  of  the  district  courts 
of  our  state  is  defined  as  follows:  "The  dis- 
trict courts  shall  have  original  Jurisdiction  1& 
all  cases,  civil  and  criminal,  except  where  ex- 
clusive Jurisdiction  is  by  this  Constitution,  or 
by  law,  conferred  on  some  other  court  and 
such  appellate  Jurisdiction  as  may  be  pro- 
vided in  this  Constitution,  or  by  law.  The- 
dlstrict  courts,  or  any  Judge  thereof,  shall 
have  power  to  Issue  writs  of  habeas  corpus, 
mandamus,  injunction,  quo  warranto,  certi- 
orari, prohibition,  and  other  writs,  remedial- 
or  otherwise,  necessary  or  proper  to  carry 
Into  effect  tbelr  orders,  Judgments,  or  decrees. 
The  district  courts  shall  also  have  the  pow- 
er of  naturalization  in  accordance  with  the- 
laws  of  the  United  States." 

Let  it  be  observed:  That  section  12,  su- 
pra, provides:  "The  connty  court,  coexten- 
sive with  the  county,  shall  have  original  Ju- 
risdiction in  all  probate  matters."  That  sec- 
tion 10,  supra,  provides:  "The  district  court 
shall  have  original  Jurisdiction  in  all  cases, 
civil  and  criminal,  except  where  exclusive 
Jurisdiction  is  by  this  Constlfjj^^^g^  @0<0 
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conferred  on  MHoe  other  coort.  •  *  •* 
In  other  wmda,  tbe  county  court  shall  hare 

original  JnrisdK-Uon  lu  all  probate  tuutitini, 
and  the  distzlct  oouit  shall  hare  original  Ju- 
rladlctloii  In  all  cases,  cItII  and  criminal,  ex- 
where  enlnslTe  jnrlsdictton  Is  conferred 
upon  some  other  court.  The  words  "shall 
here  original  jnrisdlctlDn"  are  the  same  and 
used  In  the  same  sense  as  to  both  courts; 
that  Is,  the  district  conrt  shall  have  orig- 
inal Jurisdiction  in  all  cases,  civil  and  crim- 
inal, the  same  as  tbe  county  court  shall  have 
original  Jurisdiction  in  all  probate  mattera. 

Now,  under  our  statutes  there  are  but  two 
kinds  of  actions:  "Actions  are  of  two  kinds: 
First,  dTil ;  second,  criminal."  •  Section  4646, 
Rev.  Zaws  1910.  "A  criminal  action  is  one 
prosecuted  by  the  state,  as  a  party,  against 
a  person  charged  with  a  public  offense,  for 
the  punlshmoit  thereof."  Section  4647,  Id. 
"Bvery  other  is  a  dvll  action."  Section  4648, 
Id.  Hence  the  action  of  which  plaintiffs  in 
«rror  complain  was  a  dvll  acticm  in  tbe  dis- 
trict court,  wMf!h,  under  our  Constitution, 
1 10,  supra,  has  original  Jurisdiction  over  all 
dril  cases,  unless  exclusive  Jurisdiction  Is 
'Conferred  oa  some  othnr  court 

Now,  the  word  "exclusive  Is  not  used  In 
reference  to  the  Jurisdiction  of  county  courts 
in  all-  probate  mattm  in  section  12,  suiwa ; 
and  section  10  jarovldes  that  the  district  court 
has  Jurisdiction  in  all  dril  esses,  except 
where  exduslTe  Jurisdiction  Is  conferred  up- 
on some  otiier  court.  In  section  1817,  Rer: 
Laws  1910:  «•  •  •  The  county  court 
shall  have  Jurisdiction  concurrent  with  Jus- 
tices of  the  peace  in  mfademcattor  cases,  and 
exclufive  furi»dte1ion  in  all  misdemeanor  cas- 
es of  which  Justices  of  the  peace  have  no  Ju- 
risdiction.  •  •  *" 

Section  %  art  1,  a  27,  Laws  1907-08,  pro- 
vides: 

"Sec.  2.  The  county  court,  eoextensdve  with 
the  county,  shall  have  original  Jurisdiction 
In  all  probate  matters,  shall  have  concurrent 
Jurisdiction  with  the  district  court  In  dvll 
oases  Id  any  amount  over  five  bundred  dollars 
and  not  exceeding  one  thousand  dollars,  ex- 
clusive of  Interest,  and  exclusive  original  Ju- 
risdiction lu  all  sums  In  excess  of  two  hun- 
dred dollars  and  not  exceeding  five  hundred 
dollars.   •  • 

These  sections  are  referred  to  merely  as  an 
aid  in  arriving  at  the  legislative  Intent,  for, 
It  being  provided  In  section  10  of  the  Con- 
stitution, supra,  that  the  district  court  has 
original  Jurisdiction  In  all  civil  cases,  except 
where  excluMve  Jurisdiction  is  by  law  con- 
ferred upon  some  other  court,  tbe  Tjefflslature 
has  made  use  of  tbe  word  "exclusive"  In 
all  cases  where  exclusive  Jurisdiction  was 
meant  to  be  conferred  upon  any  particular 
■  court.  By  this  we  do  not  mean  to  be  under- 
stood as  holding  that  general  original  Jurl-!- 
dlctlon  in  probate  matters  is  not  conferred 
upon  the  county  court,  nor  do  we  mean  to 
be  understood  as  holding  that  the  district 
■courts  have  a  general  concurrent  Jurisdiction. 


in  probate  mattws,  with  the  county  court; 
tiut  there  are  many  instances,  as  was  true 
In  the  case  at  bar,  that  in  tbe  trial  and  deter- 
mination of  other  dril  matters  questions 
arise  which  involve  partial  phases  of  the  pro- 
bate law,  and  In  such  cases,  especially  those 
involving  questions  of  equity,  our  district 
courts  being  vested  with  general  equity  pow- 
ers, we  do  not  believe  that  it  was  the  inten- 
tion of  the  framers  of  the  Constitution  to. 
in  matters  invoking  the  general  equity  pow- 
ers of  the  district  court,  divest  It  of  its  Ju- 
risdiction to  grant  complete  relief  to  the  par- 
ties in  interest  merely  because  some  feature 
of  tbe  probate  law,  as  an  inddent  to  ttia 
case,  became  Involved. 

The  Judgment  oomplained  of  in  ttie  caae 
at  bar  was  a  Judgment  in  an  action  involv- 
ing the  tide  to  real  estate,  and  the  <».nceUa- 
tiott  instnunents  of  coav^ance  to  real 
estate^  and  tbe  determination  of  tide  of  cer- 
tain parties  to  tbe  action  in  and  to  tbe  real 
estate  in  question,  an  adion  which  invoked 
the  general  equl^  powers  of  the  district 
court  Hie  court  heard  and  determined  tbe 
issues  presented  In  the  action,  ordered  tbe 
cancellation  ct  certain  instrumoits  of  con- 
veyance, and  determined  tbe  Interest  and 
title  of  the  parties  thereto  In  and  to  the  real 
estate  in  questlm,  and  In  its  determination 
of  tiie  issues  Involved  it  developed  that  tbe 
minor,  George'  Harris,  idalntUt  herein,  owned 
a  oue-ft>urth  Interest  in  the  real  estate  in 
question,  and,  upon  the  pleadings  and  upon 
the  Issues  titoreby  formed,  tiie  court  deter- 
mined  such  minor's  interest,  and  so  decreed 
In  Its  Judgment. 

It  further  appeara,  twm  the  record  ber^ 
of  the  proceedings  In  the  Judgment  complain- 
ed of  and  herdn  sought  to  be  set  aside,  tbat 
the  court,  upon  t^e  Issues  presented  to  it,  de- 
cided that  a  jMrtition  of  the  real  estate  In 
question  was  necessary  in  order  to  grant  com- 
plete relief  to  all  parties,  provided  It  could 
be  done  fairly  and  equitably.  Wbereu[>on  it 
appointed  a  commission  to  ascertain  and  re- 
port, and,  upon  the  report  of  such  jcommis- 
sion  that  such  real  estate  could  not  be  fairly 
and  equitably  partitioned,  the  conrt  decreed 
a  sale  of  the  entire  tract  as  provided  by  law, 
and  that  the  proceeds  of  such  sale  belonging 
to  the  minor,  George  Harris,  should  be  paid 
into  court  to  be  paid  out  by  the  clerk  there<tf 
upon  tbe  order  of  the  proper  guardian  of 
such  minor.  Pursuant  to  which  order  the 
sheriff  sold  the  land  In  quesUou  and  executed 
a  deed  to  the  purchaser. 

No  irregularities,  inadequacy  of  price,  or 
fraud  In  the  proceedings  are  disclosed  or  com- 
plained of  In  the  record,  and  we  can  find  no 
valid  reason,  neither  under  the  provisions  of 
the  Constitution  nor  those  of  the  statutes, 
for  holding  that,  merely  because,  in  tbe  trial 
of  an  action  which  invoked  the  general  eq- 
uity powers  of  the  district  court,  it  develop- 
ed, as  an  Incident  to  a  final  determination  <^ 
such  action,  that  a  minor  had  an  Interest  In 
the  property  in  question,  that  the  court 
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■tionU  thai^  bft  dlvestoa  of  Its  powen  to 
retain  Jnrlfldlctlon  and  render  complete  re- 
lief to  all  parties  in  interest. 

(1]  "Bqaitar  Joriadlctlon,  having  rightfolly 
attached  to  a  controvert,  will  be  made  ef- 
feetoal  tot  the  purpose  of  complete  r^ef, 
thoogh  it  mas  mvolTe  the  adjudication  of 
purely  legal  questions.  Squltf  will  assume 
joilsdlctlfm  to  prevent  muUipUcity  of  suits: 
(t)  Where  nvmeroiu  pmons  have  a  commu- 
nttr  of  Intorests  or  a  common  right  or  title  In 
the  sabjeet-matter  of  oontroverey,  as  against 
a  OQOUBOD  adTersaxTr  or  where  eadi  has  an 
cqnltable  ouise  of  actioB  or  an  equitable  de- 
fense against  Bncb  adTersaz7>  involving  the 
same  qnesthnu  of  law  and  fact;  (b)  where 
reiterated  Uttgatton  at  law  hMnreai  the  same 
indlvldnala  concerning  the  same  sab}«ot-mat- 
ta  is  threatened,  or  has  actnaUy  taken  place, 
without  conclusively  adJadicatlnK  the  rights." 
Fetter  on  Eq.  pp.  18-17.  Also  Pomeroy'a  Eq. 
Jarlsp.  c.  1,  vol.  &.  2d  Bd.;  Id.,  I  S51,  vtrf.  1, 
3d  Bd.;  1  Story's  ^  Jnrlsp.  asth  IDd.)  64E; 
Bailey  on  Jnite.  <ad  Bd.)  1 536. 

In  16  Oyo.  106^  the  following  rale  Is  an- 
Doonced:  "A  court  of  equity  wtiidi  baa  ob- 
tained Jnrlsdictlon  of  a  oontrovway  on  any 
ground  or  for  any  purpose  will  retain  each 
jDrlsdiction  for  the  purpose  of  adminiaterlng 
complete  relief  and  doing  entire  Jnstloe  with 
respect  to  the  subject-matter.  This  doctrine 
seems  to  reet  mion  the  same  principles  which 
permit  a  court  of  equity  to  take  Jurladlction 
in  the  first  instance,  because  the  remedy  is 
Incomplete,  or  to  avoid  multiplicity  of  suits." 
This  text  of  equity  doctrine  is  supported  by 
dedaioas  from  almost  every  state  in  the  Un- 
ion. See  authorities  cited  under  foregoing 
texts. 

The  Judgment  of  the  trial  court  seems  to 
be  abundantly  supported  both  by  reason  and 
by  the  above  equity  doctrine.  No  other  court 
in  our  state  had  Jurisdiction  to  determine  the 
questtou  of  title  to  the  real  estate  involved, 
nor  the  Intereste  of  the  parties  thereto,  nor 
to  decree  a  partition  of  the  land,  nor  to  order 
a  cancellation  of  the  Instruments  involved 
therein;  and  we  can  see  no  valid  reason  why, 
after  the  court  bad  determined  the  Interests 
of  the  parties,  and  had  further  ascertained, 
from  the  report  of  the  commission's  appoint- 
ed, that  the  land  in  questirai  could  not  be 
fairly  and  equitably  partitioned,  that  the  en- 
tire action  should  have  been  abated,  relief 
euspended,  the  interests  of  the  other  par- 
ties disr^rded  until  a  separate  action  ln> 
Tolving  the  necessary  details  and  compllca- 
tlons  and  extra  expense,  court  costs  and  a^ 
tomey'g  fees  for  the  minor  could  be  brought 
in  the  probate  court  by  the  guardian  for  tbe 
sale  of  the  minor's  interest  In  the  land.  Such 
a  proceeding  would  have  been  In  direct  con- 
flict with  the  well-estebllBbed  rules  of  equity, 
M  well  as  an  apparent  detriment  to  the  In- 
terests of  the  minor.  Hence,  upon  the  whole, 
in  the  absence  of  any  i^owlng  of  irregulari- 
ty or  fraud,  we  believe  tbe  deed  executed  by 


tbe  uherlfl  pursnaat  to.flitf  order  of  the  dts- 
tiict  court  was  valid,  and  that  the  Judgment 
of  such  court  should  be  affirmed. 

PBB  CURIAM.  Adopted  in  wholes 


IiABADID  et  aL  v.  SMITH.   (No.  3204.) 
(Supreme  Court  of  Oklahoma.  April  17,  1914.) 

(BvUcbiu  Iv  OwrU} 
Indians  (|  18»)— DiiaoBNT  and  DisTBtiBunon 

—What  Law  Govxsns. 

Under  the  Act  of  April  28,  1904,  c.  1824, 
33  Stat.  673,  tbe  Arkansas  law  of  descent  and 
distribution  of  decedents'  estates,  as  provided 
in  chapter  48,  Manstield'B  IM^est  (S8  26)£t~2M5), 
was  extended  over  and  put  ia  force  as  to  the 
estates  of  all  tribes  of  Indians  and  all  other 
persona,  freedmen,  or  otherwiBe,  in  the  In- 
dian Territory.  And  the  heirs  of  a  deceased 
member  of  the  Peoria  Tribe  wlio  died  in  1806 
inherited  under  the  Arkangsa  law. 

[Ed.  Note.— For  other  cases,  see  Inflans, 
Cent  Dig.  %  49:  Dec.  Dig.  {  1&*] 

Commiaajrakera*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Ottawa  Coun- 
ty ;  Preston  S.  Davis,  Judg& 

Action  by  Isadora  Smith  against  Ella  La- 
badie.  Boy  C  Labadie,  Edna  lAbadie  Jones, 
William  Groom,  and  O.  W.  Helmlck.  Judg- 
ment tot  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

B.  B.  Sapp,  of  Galena,  Kan.,  and  D.  W. 
Cooter  and  L.  T.  0mm,  both  of  Miami,  tor 
plaintiffs  in  error.  F.  D.  Fulfeerson,  of  St. 
Joseph,  Ho.,  for  defendant  In  error. 

HARRISON,  a  This  was  an  action  by  Isa- 
dora Smith  against  her  stepmother  and  half- 
brother  and  ststec  for  a  one-third  interest  in 
the  estate  of  her  deceased  half-brother  and 
for  her  share  of  the  rents  from  same.  The 
defendants,  Grotnii  and  Helmlck,  were  ten- 
ants on  the  estate  and  were  made  parties  de- 
fendant The  facte  are:  That  one  Charles 
Labadie.  a  Peoria  Indian,  died  in  the  year 
1S89  and  left  surviving  him  his  wife,  BUa  La^ 
badle,  a  white  woman,  and  three  clUldren  by 
her,  and  one,  Isadora  Smith,  by  a  former 
wife.  The  children  by  the  latter  wife  were 
the  defendants  Roy  G.  Labadie,  Edna  Laba- 
die Jones,  and  Clarence  Raymond  Labadie, 
who  afterward  in  1906  died  Intestete  and 
without  issue,  possessed  of  certain  tracts  of 
land.  After  his  death  tiie  mother  went  into 
possession  of  bis  land  under  the  Kansas  law 
of  descent  and  distribution.  In  1910,  Isadora 
Smith,  the  child  by  the  former  wife,  brought 
this  action  against  the  aurrivlng  wife  and 
her  two  surviving  children,  claiming  that  tbe 
land  of  her  deceased  half-brother  descended 
to  her  and  her  surviving  half-brother  and 
sister  under  the  laws  of  Arkansas  and  that 
the  surviving  wife  bad  no  Interest  in  the 
tate  of  her  deceased  son,  Clarence  Raymond 
Labadie.  The  defendants  answered,  claiming 
the  estate  of  the  deceased  under  the  Kansas 
law  of  descent  and  distribution  which,  by  the 
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Act  of  Oongnss  Feb.  8,  188T,  c  119,  I  S,  24 
Stat  889,  as  amended  by  Act  of  Congreas 
March  2. 1889,  c.  422. 20  Stat.  1013,  was  put  in 
force  as  to  the  estates  of  the  Peoria  and  some 
other  tribes  of  Indians,  and  that  snch  law, 
haying  never  been  repealed,  was  in  force  at 
the  time  of  Clarence  Labadie's  death,  and 
that  the  mother,  Ella  Labadie,  under  such 
law  inherited  all  of  her  son's  estate ;  she  be- 
ing the  sole  surviving  parent.  The  Issues 
being  thus  Joined  by  petition  and  answer,  the 
plaintiff,  Isadora  Smith,  moved  the  court  for 
Judgment  on  the  pleadings.  The  court  sus- 
tained the  motion  and  rendered  Judgment  up- 
on the  pleadings  in  her  favor,  decreeing  her 
a  one-third  Interest  In  the  estate  on  the  theo- 
ry that  the  Arkaosas  law  was  in  force  at 
the  time  of  the  death  of  her  half-brother, 
and  from  such  Judgment  the  defendants  ap- 
peaL 

It  Is.  conceded  by  counsel  for  both  parties 
to  the  appeal  that  a  proper  determination  of 
the  case  depends  upon  which  law  of  descent 
and  distribution  was  in  force  at  the  time 
Clarence  Labadie  died.  It  la  cont«ided 
plaintiffs  In  error  that  the  Kansas  law  was  In 
force,  and  by  defendant  in  emr  that  the  Ar- 
kansas law  was  in  force.  B^ence  a  review  of 
the  different  acts  of  Oongreaa  on  the  subject 
Is  necessary  In  ord^  to  properly  determine 
the  controversy. 

In  1887  (24  Stat  889}  Congress  passed  an 
act  providing  for  the  allotmoit  of  Umds  in 
severalty  to  oertaln  txil>e8  of  Indians*  section 
5  of  wbldi  provides  in  part  as  follows: 
"  •  •  •  Provided,  that  the  laws  of  descent 
and  partition  in  force  in  the  state  or  ter- 
ritory where  such  lands  are  rttaate  shall  ap- 
ply thereto  after  patent  therefor  have  been 
executed  and  deliveied,  except  as  berdn 
otherwise  provided ;  and  the  laws  of  the  state 
of  Kansas  relating  the  descoit  and  parti- 
tion of  real  estate  shall,  so  &r  as  loacticable, 
apidy  to  lOl  lands  in  tiie  fodian  Territory 
which  may  be  allotted  in  severalty  nnder  the 
provisions  of  this  act  •  *  « »  under  sec- 
tion 8  of  this  act,  tt  Is  provided  that  the 
Peoria  Indians,  of  which  tribe  the  h<^  In 
question  were  members,  together  with  some 
other  tribes  of  Indians,  were  excepted  from 
its-  provisions,  hut  by  ttie  Act  of  March  2. 
1888.  G.  422,  25  Stat  1013,  the  provisions  of 
section  0,  snpra,  were  «rtended  to  the  Peoria 
and  some  other  tribes.  Thus  the  law  of 
descent  and  distribution  was  extended  to  and 
remained  In  force  as  to  the  Peoria  Tribe  un- 
tU  the  Act  of  April  28. 1904.  c.  1824,  33  Stat 
S7S,  which  In  part  provided:  "All  the  laws 
of  Arkansas  heretofore  put  In  f6rce  In  the 
Indian  Territory  are  hereby  continued  and 
extended  in  their  c^ieration,  so  as  to  embrace 
all  pNSons  and  estates  In  said  territory, 
whether  Indian,  freedmen,  or  otherwise,  and 
full  and  complete  Jurisdiction  Is  hereby  con- 
ferred upon  the  district  courts  In  said  terri- 
tory in  the  settiements  of  all  estates  of  de- 
cedents, •  •  *  whether  Indians,  freedmen, 
or  otherwise.  •   •  •  •» 


It  is  true,  as  contended  by  plalntiflh  In 
error,  that  said  act  contained  no  repeal  Ins 
clause  of  laws  in  conflict  therewith.  Hence, 
if  the  provisions  of  tiie  acts  of  1887,  1889, 
supra,  wtdsh  put  the  Kansas  law  of  descent 
in  force,  were  repealed  at  all,  they  were  re- 
pealed by  implication ;  counsel  for  plaintiffs 
contending  that  such  acts  were  not  so  r^)eal- 
ed,  citing  a  strong  list  of  authorities  in  ©wpo- 
sition  to  repeals  by  Implication,  ami,  while 
the  authorities  cited  are  stinngly  In  opposi- 
tion to  the  general  doctrine  of  repeals  by 
Implication,  yet  they  do  not  cover  and  sboald 
not  control  the  exact  question  Involved  in  the 
case  at  bar.  For,  prior  to  the  Act  of  April 
28,  1904,  c.  1824,  33  Stat  67S,  there  had  beoi 
no  universal  law  on  tiie  subject  of  ^eaeeat 
and  distribution  appllcaUa  alike  to  all  the 
tribes  of  Indians,  freedm^  or  otherwise, 
within  the  limits  of  the  Indian  TecTitory. 
By  such  act  a  universal  law  awUcable  alite 
to  all  tribes  of  Indians,  freedmen,  or  other- 
wise, and  all  other  persona  wltiiin  the  Itmits 
of  the  Indian  Territory,  was  iHcovided,  and 
the  Arkansas  Jaw  of  descent  and  (Ustribation 
(diapter  49,  Mans.  Dig.)  was  put  in  tone. 
It  was  evidently  ttie  Intent  of  Oongresa,  tn 
order  to  avoid  the  Interminable  oniflicte 
which  would  necessarily  arise  fnuu  laws  of 
descent  applicable  to  some  tribes  and  not  ap- 
plicable to  others,  to  provide  a  ontmsal 
law  applicable  to  all  aUka  uid  to  repeal  all 
laws  in  conflict  therewith.  The  necessity  for 
such  a  universal  law  was  so  great  and  the  in- 
tricate controveraieB  liable  to  arise  under  the 
th^  existing  and  conflicting  laws  of  descent 
so  numoreuib  that  the  intention  of  Congress 
to  provide  a  law  «f  unlverssl  aroUcation  is 
too  clear  to  admit  of  doubt  While  we  do 
not  feel  that  the  departmental  construction  of 
legislative  lnt«it  is  controlling  car  btoding 
upon  this  court,  yet  considerable  Ugbt  on 
the  subject  may  be  bad  from  an  o^ion 
from  the  Assistant  Attorney  General  to  tba 
Department  of  Indian  Affaira,  wherein  the 
rights  of  tiie  h^rs  of  an  Bastem  Shawnee, 
whose  status  as  to  descent  was  the  same  as 
those  of  tile  Petnias.  were  involved;  tbe 
opinion  being  as  follows: 

"Sir:  The  Departaunt  Is  in  receipt  of 
your  lettu  of  F^maxy  1.  1907  (Land  816Be> 
1907),  submitting  the  succession  of  Ludnda 
Dick,  Eastern  Shawnee,  requesting  dedsioQ 
by  tiie  Department  for  determination  of  tbe 
rule  of  descent  for  distribution  ot  proceeds 
of  sale  of  her  allotted  landa  Allotmoit  of 
the  lands  was  made  to  her  under  the  Act 
of  February  8.  1887  ([a  119]  21  Stat  888). 
Section  6  whereof  provided  that:  ^e  lilws 
of  the  state  of  Kansas  relating  tbe  ^teecent 
and  partition  ot  real  estate  diall,  so  far  as 
practicable,  apply  to  all  lands  In  Indian  Ter- 
ritory which  may  be  allotted  in  severalty 
under  the  provisions  ot  this  act'  Tbe  Act  of 
Hay  2,  1890  ([G.  182]  26  Stat  81,  94).  Sec- 
tions 80  and  SI,  provided:  'Sec>  30.  *  *  * 
Tbe  Judidal  tribunals  of  tbe  Indian  nations 
shall  retain  exclusive  jurisdiction  In  all  civil 
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and  eiimliial  caaeB  arising  In  ttae  conntry  in 
TUcb  moiUiws  «t  tba  natkm.  by  nattTlty  or 
by  adoption  tfiall  be  tbe  ozily  parties;  and  as 
to  an  socai  cases  the  law  ot  the  state  of  Ax- 
kanaas  extended  over  and  pot  In  force  In  said 
Indian  Tenitory  by  this  act  shrill  not  apply. 
Sea  SL  *  *  *  That  certain  genoral  laws 
of  the  state  of  Arkansas  «  •  •  as  pub- 
lished In  *  *  *  Mansfield'a  Digest  of  the 
Statutes  of  Arkansas,  whldi  axe  not  locally 
Inapi^leable  or  In  conflict  with  this  act  or 
with  any  law  of  Congreas.  relating  to  the  sub- 
jects spedally  mentioned  in  this  section,  are 
bei^y  extended  over  and  pnt  In  force  in  the 
Indian  Territory  nntU  Congress  Shall  other- 
wise provide,  that  Is  to  say,  the  provisions  ot 
the  said  general  statutes  relating  to  admln- 
IstmUon,  chapter  one  •  •  •  to  descents 
and  distributions,  ch^ter  forty-nine.'  Hxt! 
Act  of  June  7.  1897  ([C.  3]  30  Stat  62.  88), 
provided  that  after  January  1,  1888,  tbe 
United  Statra  conrts  In  Indian  Territory 
hare  exdusive  Jurisdiction  of  all  civil  causes 
after  that  date  Instituted,  and  all  criminal 
causes  for  punishment  of  offenses  after  that 
date  committed,  and  that  the  laws  of  the 
United  States  and  the  state  of  Arkansas  in 
force  in  the  territory  shall  apply  to  all  per- 
sons therein,  Irrespective  of  race,  said  courts 
exerdslog  Jurisdiction  thereof  as  now  confer- 
red upon  them  in  trial  of  like  causes.  The 
Aet  of  AprU  28,  1904  [C.  1824]  S  2  (83  Stat 
IS78),  provided:  'All  the  laws  of  Aransas 
heretofore  put  in  force  in  the  Indian  Terri- 
tory, are  hereby  continued  and  extended  In 
their  operation  so  as  to  embrace  all  persons 
sod  estates  in  said  territory,  wbether  Indian, 
freedmen,  or  otherwise,  and  full  and  com- 
plete Jurisdiction  is  hereby  conferred  upon  the 
district  courts  in  said  territory  in  tbe  settle- 
ment  of  all  estates  of  decedents  •  *  « 
whether  Indians,  freedmen  or  otherwise.' 
The  Act  of  June  28,  1898  [C.  517],  {  26  (SO 
Stat.  495,  504),  forbids  enforcement  of  tribal 
laws  In  courts  of  the  United  States,  and  sec- 
tton  28  abolished  the  tribal  courts,  July  1, 
1888,  as  to  all  but  three  tribes  named,  and 
u  to  them  on  October  1,  1898,  so  that  no 
oonrts  existed  for  enforcement  of  tribal  lawa 
The  effect  of  this  was  to  abolish  tbe  tribal 
law  of  descent  Nirens  t.  Nivsns  (64  Saw. 
604). 

"Luclnda  Dictc  died  July  14,  1906.  selBed 
of  her  allotted  lands,  and  the  question  deter^ 
rninlDg  devolnUon  of  her  lands  depends  on 
whether  the  law  of  Kansas  or  Arkansas  gov- 
erned the  succession  at  date  of  her  death. 
The  act  of  1890  Is  necessary  to  be  considered 
for  Intetpretatton  of  the  act  of  1897  making 
the  laws  of  Arkansas  then  In  force  as  to  per^ 
■ODS  not  tribal  Indians  ap^icable  to  'all  per- 
■0118  therein  irrespective  of  race,*  and  act  ot 
1904  which  'continued  and  extmded'  the  Ai- 
kamas  laws,  then  partially  in  force,  to  'em- 
brace all  persons  and  estates,*  Indian  or  oth- 
uwlss.  No  zoom  is  left  to  doubt  that  Gon- 


goen  Intended  to  make  tihe  law  vnStotm  as 
to  all  classes  of  persons  and  Cbelr  estates. 
It  is  a  fundammtal  propoattlmi  that  no  one 
Is  heir  to  any  one  Uvlng,  so  that  no  eispecb- 
ant  rights  of  inheritance  or  sncceeslon  are 
vested  rights  or  can  became  vested  liU  death 
at  Uw  prwocdtns  last  seised.  It  necessarily 
followB  that  dumge  in  the  law  of  succession  is 
purely  a  qswstlon  ot  legtoiattve  policy,  and 
Uiat  the  l^^lslatlTe  action  upon  It  Is  tioncLU' 
slve,  violating  no  right  and  adndttlng  no  re- 
view by  elQier  exeentlTe  or  Jndldal  antdiori- 
ty.  In  case  of  Loyal  Oreek  Caaims  (25  Ops. 
Attys.  General,  163,  166)  tb«  Attorney  6en- 
«rRl  rendered  o^nlon  that  the  act  of  June 
7,  1897,  supra,  *ope«ited  to  extend  the  Ar- 
kansas law  of  distribution  txi  the  Indlvidnal 
estates  of  Indians  dying  after  January  1, 
1896.'  The  sict  was  general  and  applied  to 
all  Indians,  not  to  Greeks  alone,  and  from 
April  28, 1904,  at  least,  the  laws  of  Arkansas 
so  partially  adopted  by  act  of  June  7,  1397, 
were  extended  to  all  persons  and  all  dece- 
dents' estates.  The  Department  therefore 
decides  and  you  are  instructed  t^t  as  Lndn- 
da  Dick  died  after  April  28,  1904,  the  lands 
of  whidi  she  died  seised  descended  and  their 
proceeds  are  to  be  distributed  according  to 
the  law  of  descent  and  succession  of  real  es- 
tate under  the  laws  of  tiie  state  of  Arkansas, 
In  force  at  dose  of  the  general  assembly  of 
that  state  of  1883,  as  published  In  1884,  in 
tbe  volume  known  as  Mansfield's  Digest  of 
tbe  Statutes  of  Arkansas." 

This  interpretation  of  the  law  has  been 
recognized  and  followed  by  tbe  Department 
since  the  Act  of  April  28,  1904,  went  into 
effect  Upon  the  subject  of  courts  being  con- 
trolled by  departmental  construction,  the 
Supreme  Court  of  the  United  States,  in  Unit- 
ed States  V.  Moore,  95  U.  S.  768,  24  I*  Ed. 
688,  said:  "Tbe  construction  given  to  a  stat- 
ute by  those  chafed  with  the  duty  of  execut- 
ing it  is  always  entitled  to  tbe  most  respect- 
ful consideration,  and  ought  not  to  be  over- 
ruled without  cogent  reasons.  Edwards  v. 
Darby.  12  Wheat.  210  [6  L.  Bd.  603] ;  United 
States  V.  State  Bank  of  North  Carolina,  6 
Pet  29  [8  L.  Ed.  308] ;  United  States  v.  Mac- 
Daniel,  7  Pet  1  [8  L.  Ed.  6871.  The  officers 
concerned  are  usually  able  men,  and  masters 
of  the  subject  Mot  In&reauwtly  they  are 
the  draftsmen  of  the  laws  they  are  after- 
wards called  upon  to  interpret" 

Again,  In  United  States  t.  Alabama  By. 
Co.,  142  U.  S.  621,  12  Sup.  Ct  308,  85  Ll  Ed. 
U84,  the  court  held:  "The  contemporaneous 
construction  thus  siren  by  the  executive  de- 
partment ot  the  government,  and  continued 
tot  nine  years  12Lrough  six  different  admin- 
istrations, •  *  *  should  be  considered  as 
decisive  in  this  suit  It  Is  a  settled  dootrina 
of  this  court  that,  in  case  of  ambiguity,  the 
judicial  department  will  lean  in  favor  of  a 
construction  given  to  a  statute  by  the  depart- 
ment charged  wltb  the  execution  of  such 
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BtatQte,  and.  If  sncta  constrncUon  be  acted  njy 
on  for  a  number  of  years,  wiU  look  with  dla- 

favor  upon  any  sadden  change." 

Also,  this  court  In  League  t.  Town  of  Tulo- 
ga,  36  Okl.  277.  128  Pac.  702,  It  was  beld: 
"The  coQstructiOQ  placed  on  statutes  or  con- 
stitutional provlalonB  by  officers  in  the  dla- 
rfiarge  of  their  duties,  either  at  or  near  the 
time  of  the  enactment,  which  has  been  long 
aoQuiesced  In,  is  a  just  medium  for  ita  Judi- 
cial interpretation." 

There  being  a  federal  qneatlon  in  the  case 
at  bar,  we  feel  inclined,  if  not  bound  by  the 
doctrine  announced  in  the  foregoing  decisions. 
Besides,  there  is  a  sharp,  decided  conflict  in  ■ 
the  proTlslona  of  the  two  acts ;  the  one  being 
applicable  only  to  the  tribes  therein  mention- 
ed, the  other,  a  later  act,  being  expressly 
made  applicable  to  ell  tribes  and  other  per- 
sons, freedmeu,  or  otherwise,  within  the  lim- 
its of  the  Indlui  Territory.  The  general  rule 
In  such  cases  is  that,  "where  two  legislative 
acts  are  r^ugnaat  to  or  in  conflict  with  each 
other,  the  one  last  passed  b^ng  the  latest  ex- 
preeslon  of  the  leglslatiTe  wilt,  must  govern, 
although  it  cwtalns  no  repealing  clause." 
86  Cyc.  1073,  and  authorities  dted. 

Also,  in  Mining  Co.  v.  Gardner,  173  U.  S. 
128.  19  Sup.  Ct  328,  43  L.  Bd.  637,  the  Su- 
preme Court  held:  "Statutes  are  indeed 
sometimes  held  to  be  repealed  by  subsequent 
enactments,  though  the  latter  contain  no  re- 
pealing clauses.  This  is  always  the  rule 
wheu  the  proTlslons  of  the  latter  acts  are 
repugnant  to  those  of  the  former,  so  far  as 
they  are  repugnaut  The  enactment  of  provl- 
sloQB  inconsistent  with  those  previously  ex- 
isting manifests  a  clear  intent  to  abolish  the 
old  law.  In  United  States  v.  Tymen,  11  Wall. 
92  [20  L.  Ed.  153],  It  was  said  by  Mr.  Justice 
Field  that;  'When  there  are  two  acts  upon 
the  same  subject,  the  rule  is  to  give  effect  to 
both.  If  possible.  But  if  the  two  are  repug- 
nant in  any  of  their  provisions  the  latter  act, 
without  any  repealing  clause,  operates  to  the 
extent  of  the  repugnancy  as  a  repeal  of  the 
flrst;  and  even  where  two  acts  are  not,  In 
express  terms  repugnant,  yet,  If  the  latter 
act  covers  the  whole  subject  of  the  flrst,  and 
embraces  new  provisions,  plainly  showing 
that  it  was  intended  as  a  substitute  for  the 
first  act,  it  will  operate  as  a  repeal  of  that 
act.'  •  •  •  This  is,  undoubtedly,  a  sound 
exposition  of  the  law.  But  it  mast  be  observ- 
ed that  the  doctrine  asserts  no  more  than 
that  the  former  statute  Is  impliedly  repealed, 
80  far  as  the  provisions  of  the  subsequent 
statute  are  repugnant  to  It,  or  so  far  as  the 
latter  statute,  making  new  provisions,  is 
plainly  intended  as  a  substitute  for  it." 

Hence,  in  view  of  the  foregoing  authorities 
and  the  conditions  existing  In  the  Indian  Ter- 
ritory at  the  time  the  Act  of  April  28.  1904, 
went  Into  effect,  we  believe  the  judgment  of 
the  trial  court  should  be  afiSrmed. 

PER  CURIAM.  Adopted  in  whole. 


GAMMON  T.  JOHNSTON  at  iL   <No.  4703.) 

(Supreme  Court  of  Oklahoma.    Feb.  3,  1914. 
Beheaiing  Denied  April  28, 1914.) 

(BvUaiua  by  tA«  Coitrt.) 

L  iHDUHa  (S  15*)— SOBPLUS  Lakd— Bkstbxc- 
TXOHB  ON  ALIENATION— H£IB8  OT  AlJLOTTES. 
Tbe  restrictions  coatained  in  section  16  of 
the  Supplemental  Treaty  with  the  Choctaw 
and  Chickasaw  Nations  (Act  July  1,  1902.  c. 
1362,  32  Stat  643)  of  obs,  three,  and  five  years, 
upon  alienation  of  surplus  lands  of  allottees, 
selected  during  the  life  of  the  allottee,  ran  with 
tbe  land,  and  prevented  the  heirs  of  a  deceased 
allottee  of  such  land  from  aiienatinc  the  same 
before  the  ezjMratios  of  said  periods. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  U  17,  29,  34,  37-44;  Dec  DigTl 
16.*]  • 

2.  Indians  (|  15*)  — Aixotmkkts  — Aliena- 
tion—Rule  or  Propebtt. 

Tbe  doctrioe  of  role  at  property  cannot  be 
applied  to  render  vaUd  conveyances  made  in 
violation  of  governniental  policy. 

[Ed,  Note.— For  other  cases,  see  Indians. 
Cent  Dig.  H  17,  29^  84.  87-44;  Dec.  Dig.  i 
16. 'J 

3.  Champebtt  and  Maihtbnanci:  (|  7*)  — 

Ej  GCTKBNT— PaBTIBS. 

Where  land  in  the  adverp*  possession  of  an- 
other is  conveyed,  the  grantee  may  maintain  an 
action  in  the  name  of  his  grantor  to  recover 
from  tlie  adverse  holder. 

[Ed.  Note.— For  other  casea  see  Champerty 
and  Maintenance,  Cent  Dig.  H  S4-110;  Dec. 
Dig.  S  7.*] 

4.  Pabtiks  (I  CI*)— ADDiNo  Nbw  Paxtibs— 
Amendment  to  Petition. 

Where  the  grantee  of  land,  which,  at  the 
time  it  was  conveyed  to  him,  was  in  the  ad- 
verse possession  of  another,  brought  rait  in  'his 
own  name  to  recover  it,  it  .was  not  exror  to  per- 
mit  him  to  amend  bis  petition  so  as  to  join  his 
grantor  as  plaintiff. 

_  [Bd.  Note.— For  other  cases,  see  Parties,  Oent 
Dig.  H  77-82 ;  Dec.  Dig.  f  M^.»J 

Error  from  District  Court;  JeffeESon  Coun- 
ty; Frank  M.  Bailey,  Judge. 

Action  by  D.  R.  Johnston  and  another 
against  C.  E.  Gannon.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  AfiHrmed. 

Bridges  &  Vertrees,  of  Waurlka,  and  H.  A. 
Ledbetter,  of  Ardmore,  for  plaintiff  in  error. 
F.  £.  Keonamo-  and  Cfaas.  A.  Coakley,  both 
of  Madili,  and  Cham  Jones  and  Ouy  Green, 
both  of  Waurlka,  for  defendants  In  wior. 

ROSSER,  O.  This  was  an  action  by  D.  R. 
Johnston  against  C.  E.  Qaanon,  to  recover 
certain  lands  which  constituted  the  allot- 
ment of  Agnes  Wolfe.  By  amended  petition, 
Wllburu  Wolfe,  Johnson's  grantor,  was  join- 
ed as  plaintiff.  Wllbum  Wolfe  was  the  sole 
heir  at  law  of  Agues  Wolfe,  who  selected  and 
took  the  land  in  controversy  as  her  allot- 
ment, and,  while  the  record  Is  not  absolutely 
clear,  it  Is  a  fair  Inference  from  the  whole 
record,  and  espedally  from  the  stipulation 
hereinafter  set  forth,  that  It  was  filed  dur- 
ing her  lifetime.  After  her  death,  Wllbum 
Wolfe  sold  the  land  to  A.  J.  Waldodc  for  tbe 


•For  otber  cum  m  aam*  toplo  and  MoUon  NUUBSR  lo  Dm.  Dig.  A  Am.  Dig.  K«r-Ne.  Btpafi  A  Bm'rlnd««s 
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expresMd  eonaidetmtlon  of  $ifiS^  There 
was  t  conflict  In  tbe  testimony  em  to  wheth- 
er or  not  the  en  Ore  oonslderadon  mm  paid. 
The  deed  wu  dated  October  18,  1908.  Gan- 
non claims  onder  a  chain  of  convejancefl 
from  Waldock.  The  plaintiff  Johnston  dalma 
under  a  deed  from  WUbnm  Wtrife,  execated 
JamuUT  A,  1900.  Hie  trial  court  decided 
that  Wolffe'B  deed  to  Waldock  was  good  ao 
ftv  aa  tt  attempted  to  cOTTey  the  homestead 
of  Agnes  Wolfe,  bat  that  It  wu  Invalid  as 
to  the  sniidaB.  There  was  a  lodgment  In 
faror  of  the  plalnttffg  for  flie  sniplus  allot- 
ment From  tUa  Judgment  Ote  detbndant, 
Gannon,  has  appealed. 

It  waa  Btipolated  between  tbe  parties: 
fThat^  tmt  a  period  of  tSgbt  yeara  after  tbe 
paflBBfe  of  Qie  Snpplemental  Treaty  between 
Qie  Gboctaw  and  Chickasaw  Nations  and  the 
mdted  States,  Umds  Inhertted  under  sections 
12  and  16  of  said  Bnrolemental  Treaty  were 
construed  to  be  alienable  by  the  heln  ao  in- 
heriting the  same,  whether  they  were  fall- 
blood  Indians  or  otherwise,  which  construc- 
tion was  slToi  by  a  majmlty  of  ttie  lawyers 
vt  the  Ghlckaaaw  and  Otoctaw  Mation*a  por- 
Umi  of  the  state  of  Oklahoma,  by  tbe  United 
States  court  prior  to  stat^ood,  ttte  district 
courts  of  the  state  of  Oklahoma  since  state- 
bood,  and  the  Supreme  Oonrt  of  Oklah<nna 
In  lOS  Pac  S66.  That  loan  companies,  prior 
to  statehood,  within  and  without  the  Indian 
Territory,  loaned  rest  amonnts  of  money  on 
nich  land ;  that  loan  companies,  since  state- 
hood, hare  loaned  rast  amonnts  of  money  on 
such  lands.  That  there  has  been  InTested  in 
such  lands,  prior  to  statehood  and  since 
statehood,  by  the  farmers  and  investors,  ap- 
prozUoetely  flO.OOO.OOO.  That  the  lands  this 
tgreement  has  reference  to  are  lands  Inherit- 
ed by  Indians  under  sections  12  and  16  of 
the  Suppl^^ital  Agreem»t  between  the 
Clildiasaws  and  Ohoctaws  and  the  United 
States,  which  became  effective  September  26, 
1902,  wherein  the  Indian  died  between  Sep- 
tember 26,  1902,  and  April  26,  1906." 

Tbe  defendant,  Gannon,  pleaded  not  only 
tbat  the  title  was  in  him  by  reason  of  his 
chain  of  title  from  Waldock,  but  also  pleaded 
that  the  plaintiff  could  not  maintain  his  ac- 
tloD,  because,  at  the  time  he  purchased,  Gan- 
non and  bis  grantors  had  been  In  actual  pos- 
sesEdoa  of  the  land  for  more  than  one  year 
prior  thereto,  and  that  therefore  the  convey- 
ance was  champertous. 

Plaintiff  in  error  contends:  First,  that  the 
restrictions  of  section  16  of  the  Supplemen- 
tal Trea^  do  not  follow  the  land  into  the 
hands  of  the  heirs  of  a  deceased  allottee; 
second,  that,  though  the  statute  might  bare 
originally  been  subject  to  such  construction, 
the  facts  with  reference  to  the  opinions  of 
lawyers  and  dedslons  of  courts,  as  set  forth 
In  the  agreement  above  quoted,  establish  a 
nile  of  property  which  would  require  this 
court  to  hold  that  the  lands  were  not  sub- 
ject to  tbe  resttlctlona  In  the  bands  of  the 


heirs;  tlilrd,  that  the  sale  to  JfAnston  ms 
champertous,  and  that  be  cannot  maintain 
the  action  upon  that  reason. 

[1]  Tbe  portion  of  tht  SuKdanontal  Agree- 
ment between  the  United  States  and  the  Choc- 
taw and  caildEasaw  Indiana,  approved  July 
1, 1812  (chapter  1868, 82  Stat  641),  whldi  are 
material  to  Qie  decision  In  tlila  case,  are  con- 
tained tn  aeeCKns  11  and  16  botb  IndudTe, 
wliiai  are  aa  toUowe: 

Sectton  11:  riTbem  sh^  be  allotted  to 
eadk  member  of  tbe  Choctaw  and  ObliAasBW 
bribes,  as  soon  aa  praetlcaUe  after  theai^rov- 
al  by  file  Secretary  of  ttie  Interior  of  his  «- 
voUmeoit  as  herein  provided,  land  equal  In 
nine  to  Hiree  bnudred  and  twenty  acres  of 
tbe  average  oUobable  land  of  tiie  Cboctaw 
and  Chickasaw  Nations,  and  to  each  Choctaw 
and  Chickasaw  fireedman,  aa  soon  as  prac- 
ticable after  tbe  ai^roval  1^  the  Secretary 
of  tiw  IMerior  nt  bis  mroilmait;  land  equal 
in  value  to  forty  acres  of  tbe  average  allotta- 
ble  land  of  tbe  Ohoctaw  and  OUt^saw  Na- 
tions; to  omform,  as  nearly  as  may  be,  to 
tbe  areaa  and  boundartes  eatablidied  tbe 
govwnmait  sarv^,  which  land  may  lie  se- 
lected by  each  allottee  so  as  to  include  his 
Improvements.  For  tfae  purpose  of  making 
allotmenta  and  designating  homesteads  here- 
xxtOtT,  the  forlT-aere  or  quarterquarter  snb> 
divisions  established  by  tbe  govemmoit  sur- 
vey may  be  dealt  with  aa  If  turtber  subdivid- 
ed into  four  equal  parts  in  the  usual  manner, 
thus  making  the  amaUeat  legal  subdivision 
ten  acree,  or  a  quarter  of  a  quarter  of  a 
quarter  of  a  seetlen." 

Section  13:  **Ea<A  membw  of  said  tribes 
shall,  at  tbe  time  ot  the  eeleeUon  of  his  al- 
lotment, designate  as  a  homestead  out  of 
said  allotment  land  equal  in  value  to  one 
hundred  and  sixty  acres  of  the  average  al- 
lotable  land  of  the  Choctaw  and  Chickasaw 
Nation^  as  nearly  as  may  be,  which  shall 
be'  inalienable  during  tbe  lifetime  of  the  al- 
lottee, not  exceeding  twenty-one  years  from 
the  date  of  certificate  of  allotment,  and  sepa- 
rate certificate  and  pat^t  shall  Issue  for 
said  homestead." 

Section  13 :  "The  allotment  of  each  Choo- 
fcaw  and  Chickasaw  freedman  shall  be  In- 
alienable during  the  lifetime  of  the  allottee, 
not  exceeding  twenty-one  years  from  the 
date  of  certificate  of  allotment" 

Section  14 :  "When  allotments  as  herein 
provided  have  been  made  to  all  dtlzens  and 
freedmen,  tbe  r^due  of  lands  not  herein 
reserved  or  otherwise  disposed  of.  If  any 
there  be,  shall  be  sold  at  public  auction  un- 
der the  rules  and  regulations  and  on  terms 
to  be  prescribed  by  the  Secretary  of  the  In- 
terior, and  so  much  of  the  proceeds  as  may 
be  necessary  for  equalizing  allotments  shall 
be  used  for  that  purpose,  and  tbe  balance 
shall  be  paid  into  the  treasury  of  the  United 
States  to  the  credit  of  tbe  Choctaws  and 
OhicfcasawB  and  distributed  pur  capita  as 
other  funds  (tf  tbe  trUnb** 
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Section  15:  "Lands  allotted  to  membeiB 
and  freed  men  shall  not  be  affected  or  encum- 
bered by  any  deed,  debt,  or  obligation  of  any 
character  contracted  prior  to  tbe  time  at 
which  said  land  may  be  alienated  under  this 
act.  nor  shall  said  lands  be  aold  except  as 
herein  provided." 

Section  16 :  "All  lands  allotted  to  the  mem- 
bers of  said  tribes,  except  such  land  as  la 
set  aside  to  each  for  a  homestead  as  herein 
provided,  shall  be  alienable  after  issuance  of 
patent  as  follows:  One-foartb  in  acreage  in 
one  year,  one-fourth  in  acreage  in  three 
years,  and  tbe  balance  In  five  years ;  in  each 
case  from  date  of  t>at«it:  Provided,  That 
such  land  shall  not  be  alienable  by  the  allots 
tee  or  his  heirs  at  any  time  before  the  ex- 
piration of  the  Choctaw  and  Chickasaw 
tribal  governments  for  less  than  its  apprais- 
ed valu&" 

Section  12  relates  solely  to  the  homestead, 
and,  under  Its  provisions,  the  homestead  was 
Inalienable  during  the  lifetime  of  the  allot- 
tee, not  exceeding  21  years,  but,  upon  the 
death  of  the  allottee,  could  be  alioiated  by 
the  heirs,  whether  the  21  years  had  elapsed 
or  not  This  is  the  plain  reading  of  tbe  stat- 
ute, and  it  was  so  held  in  Mullen  v.  United 
States,  224  U.  S.  448,  32  Sup.  Ct  494,  66  L. 
Ed.  839.  Section  16  is  not  so  clear.  In  the 
first  place  It  is  provided  not  that  tbe  land 
shall  be  inalienable  during  a  cwtain  period, 
but  that  it  shall  be  alienable  after  the  issu- 
ance of  patent,  "onft-tourtb  In  acreage  in  one 
year,  one-fourth  in  acreage  in  three  years 
and  the  balance  in  five  years."  But,  not- 
withstanding the  difterence  in  language,  the 
meaning  is  the  same.  The  statement  that 
land  »haU  fie  aUenable  after  one,  three,  and 
five  years  Is  equivalent  to  saying  that  it 
could  not  be  aMenated  before  tbe  expiration 
of  said  periods  ot  time. 

In  ttw  cafie  of  Thirty  Thotisand  Land  Salts, 
In  re  Lands  of  the  Five  ObiUsed  Tribu,  188 
Fed.  811,  Judge  Campbell,  of  the  Eastern  Dis- 
trict of  Oklahoma,  in  an  opinion  whlcAi  bears 
the  evidence  of  careful  conaldavtion,  held 
that  the  restrictions  (m  allmation  of  one, 
three,  and  five  years  ran  with  the  land,  and 
affected  It  in  the  bands  of  the  heirs,  as  well 
as  of  the  original  allottee,  and  prohibited 
alienation  by  the  allottee  or  his  heirs  until 
the  expiration  of  tbe  period  mentioned.  In 
tliat  oue  Judge  Campbell  analyzed  tbe  ojAn- 
ion  of  Mr.  Justice  Hughes  in  the  case  of 
Mullen  T.  United  States,  224  u.  S.  448,  32 
Sup.  Ct  495,  66  Ij.  Ed.  S3d,  and  come  to  the 
conclusion  that,  at  tbe  time  of  rendering  that 
decision,  "it  did  not  then  occur  to  the  court 
that  the  on^  three,  and  five  year  restriction 
attached  to  the  land  in  the  hands  of  the  heirs, 
OS  well  OS  In  the  hands  of  the  allottee."  He 
bases  this  conclusion  on  this  view  on  the 
effect  of  the  (q)inion  of  the  Supreme  Court 
upon  the  fact  that  it  referred  to  the  restric- 
tion as  contained  In  the  proviso  of  section 
16.   It  is  possible  that  his  analysis  ot  tha 


dedalon  li  correct,  but  a  reading  of  the  en- 
tire opinion  leaves  a  different  impression  up- 
on the  writer.  It  will  be  noted  that  Judge 
Campbell  was  combating  the  theory  advanced 
that  MuUen  v.  United  States  decided  that 
the  restrictitms  were  personal  to  the  allottee. 
What  is  said  in  that  oitolon  with  reference 
to  section  16  is  said  by  way  of  indocwient, 
and  leading  up  to  the  question  of  whether  or 
not  allotments  made  under  the  terms  of  sec- 
tion 22  of  the  Supplemental  Agreement  could 
be  alienated  by  the  heirs  of  a  deceased  In- 
dian. The  court  said:  "It  will  be  observed 
that  the  homestead  lands  are  made  Inalien- 
able 'during  the  lifetime  of  the  allottee,  not 
exceeding  21  years  from  the  date  of  cer- 
tificate of  allotment'  The  period  of  restric- 
tion is  thus  definitely  limited,  and  the  clear 
implication  is  that,  when  the  prescribed 
I>erIod  expired,  the  lands  were  to  become 
alienable ;  that  Is,  by  the  heirs  of  the  allottee 
upon  his  death,  or  by  the  allottee  himself  at 
the  end  of  the  21  years.  Thus,  with  respect 
to  homestead  lands,  the  supplemental  agree- 
ment imposed  no  restriction  upon  the  aliena- 
tion by  the  heirs  of  a  deceased  allottee.  And 
the  reason  ma;  be  found  in  the  fact  that 
each  member  of  the  tribes,  each  minor  cbUd 
as  well  as  each  adult  didy  enrolled  as  re- 
quired, was  to  have  his  or  her  allotment ;  mo 
that  each  member  was  already  provided  with 
a  homestead  as  a  part  of  the  allotment  inde- 
pendently of  tbe  lands  which  might  be  ac- 
quired by  descent  On  the  other  hand,  tbe 
proviso  of  paragraph  16,  whidb  relates  to  the 
additional  portion  of  Uie  allotment,  or  the 
so-called  'suivlns'  lands,  contains  a  restric- 
tion npon  the  aUoiation  not  only  by  tbe  al- 
lottee, bat  by  his  b^rs.  Whaterar  may  have 
been  the  purpose,  a  dlsttncUon  was  thus 
made  with  regard  to  the  disposition  by  heirs 
of  the  homestead  and  snnAoa  lands  re^ec- 
tlvely."  Proceeding,  the  oonrt  condders 
the  question  of  whether  or  not  there  are  any 
restrictliKis  upon  land  allotted  as  provided 
in  section  20  of  the  BupiAemental  Agreem^ 
The  court  refers  to  the  opinion  of  the  Assist- 
ant Attorn^  General  fbr  tbe  Interior  I>e- 
partment,  Tan  Deventw  Oiow  of  the  Bapreme 
Court),  in  wUfita  he  held  that  under  the  Greek 
troatleB  U  was  not  necessary  that  a  home* 
stead  be  designated  the  land  allotted  bj 
the  heirs  of  a  deceased  m«nber  of  the  tribe, 
and  then  proceeds:  "We  have,  then,  a  cose 
where  all  the  allotted  lands  going  to  the 
heirs  are  of  the  same  diarocter,  and  there 
is  no  restricthm  upon  the  right  of  allenatl<n 
expressed  In  the  statute.  Bod  the  lands  bees 
allotted  in  the  lifetime  at  t2ke  ancestor,  <me> 
half  of  them,  constituting  homestead,  would 
bare  been  free  from  restriction  upon  his 
death.  Tbe  only  difficulty  springs  from  tbe 
language  ct  paragraph  16,  limiting  the  rlxht 
of  heirs  to  sell  'surplus'  lands.  Bat  on  ex- 
amining tbe  context,  It  appears  that  this  pro- 
vision is  part  of  the  sdieme  for  allotments 
to  living  members,  where  there  Is  a  aefre- 
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gitlon  of  bomeatead  and  surplUB  lands,  re- 
QiectiTelr.  Whatever  Uie  policy  of  such  a 
dtettBcUont  wUcib  glvea  a  greater  freedom  for 
the  dlqpOBition  hj  belts  of  homeBtead  land 
than  of  the  additional  landau  Owre  la  no  war- 
rnnt  for  Importlns  It  Into  paragraph  22.  where 
tliere  1b  no  such  segregation.  It  would  be 
mauU^stly  hiai^roprlate  to  Imply  the  restrlc- 
dm  In  sndi  caaes  so  as  to  make  It  appll- 
cable  to  all  the  lands  taken  by  the  heirs,  and 
tbere  is  no  occasion,  or  aattiorlty,  for  creat- 
\ag  a  dfTiston  of  the  land  so  as  to  Impose  a 
restriction  upon  a  part  of  Oiem." 

It  will  be  obaerred,  upon  a  reading  of  the 
(qdnlon,  that  the  qoestloit  inTolved  was 
whether  the  heirs  to  whom  land  had  been 
allotted  under  the  provisions  of  section  22 
could  sell  at  aU.  Ihe  anesdon  was  not  pre- 
sented as  to  whether  they  conld  sell  for  a  par^ 
ttcQlar  consideration,  bnt  conld  th^  sell,  and 
the  court  in  effect  said  that.  In  a  case  where 
lands  were  tafcoi  under  the  prorlalon  of  sec- 
tton  16,  a  different  ease  would  have  been  pre- 
sented. They  did  not  attempt  to  limit  It  to 
the  question  of  price.  The  oidniai  does  not 
lay  that  if  the  beln  had  attempted  to  sell 
under  the  provisions  of  section  Id,  that  It 
wonld  have  been  taicumbent  upon  the  pur- 
duuer  that  it  pay  tfie  ai^iralsed  value.  Noth- 
ing of  that  sort  is  contained  in  the  optnkm, 
and  it  is  b^ered  that  the  proper  utterpre- 
tation  of  the  language  of  the  court  is  that  a 
restriction  as  to  time  awUed  to  land  takoi  as 
Etuplos  allotment  under  the  provft^ons  of 
aectioo  16.  Of  course,  the  language  of  the 
court  with  reference  to  section  16  was  mere- 
ly obiter,  but  obiter  of  the  Supreme  Court 
of  the  United  States  upon  a  question  of 
which  it  has  final  JarlsdlcUon,  in  a  case 
irtiidi  had  been  so  ably  argued  as  the  Mul- 
len Case,  at  a  time  when  the  court  had  been 
considering  a  number  of  similar  Questions, 
cannot  be  disregarded  by  this  court 

In  the  case  of  Goodrum  v.  Buffalo,  162 
Fed.  817,  89  C.  C.  A.  525,  ft  was  held,  affirm- 
ing the  Indian  Territory  Court  of  Appeals 
(7  Ind.  T.  711, 104  S.  W.  942),  tbat,  under  the 
tct  of  Congress  of  March  2,  18^  f28  Stat 
907,  e  188)  which  provided  that  the  allot- 
ments of  the  Quapaws  should  be  inalienable 
for  a  period  of  25  years  from  and  after  the 
date  of  patents,  this  restriction  ran  with  the 
land,  and  prevented  the  heirs,  as  well  as 
the  immediate  allottee,  from  conveying  with- 
in the  prescribed  period.  '  It  was  this  deci- 
sion that  Judge  Campbell  relied  upon  In  case 
In  re  Lands  of  the  Five  dvlUsed  Tribes  (D. 
C.)  199  Fed.  811. 

In  the  case  of  United  States  v.  Aaron,  de- 
cided by  the  Circuit  Court  of  the  Western 
District  of  Oklahoma,  183  Fed.  34T,  it  was 
held  that  the  provisions  of  Act  June  28, 
1906,  e.  3572,  34  Stat  639,  with  reference  to 
the  land  of  the  Osage  Tribe  of  Indians,  that 
ttey  shall  be  inalienable  until  otherwise  pro- 
dded by  act  of  Congress  was  a  restriction 
nmnhig  with  the  land  and  against  alienation, 


even  after  the  land  had  deseeded  to  the 
heirs  Of  the  allottee. 

[1]  It  is  with  regret  that  the  conclusion 
is  arrived  at  that  the  surplus  lands  were 
not  alienable  by  the  heirs  before  the  expira- 
tion of  (Kie,  three,  and  five  years.  The  doc- 
trine of  the  rule  of  property  cannot  avail  the 
defendant  No  rule  of  property  can  be  built 
up  in  the  face  of  the  statute,  where  there  is 
a  governmental  policy  havolved.  The  ques- 
tion Involved  here  is  not  merely  a  propile- 
taiT  giiestlon  between  Individuals,  but  titere 
is  a  govemmefttal  policy  involved.  Heckman 
V.  U.  S.,  224  n.  S.  418,  82  Sup.  Ot  484,  66 
Zi.  Ed.  SSO.  It  would  not  be  proper  to  pass 
over  fbls  question  of  the  effect  of  the  rule 
of  property  upon  tbe  rights  of  Uie  parties 
without  calltog  attenthm  to  an  erroneous 
statement  of  fact  in  the  agreement  The 
agreonait  refers  to  ttie  case  of  Hancock  r. 
Mutual  Trust  Oo..  24  OU.  891.  108  Pac  606, 
as  holding  that  lands  sncb  as  are  Involved 
here  conld  be  alienated  by  the  belrs  before 
the  etqiimtlon  of  the  one,  threes  and  five 
year  period.  Hie  question  Involved  in  Han- 
codc  V.  Mutual  Trust  Oo.  was  whm  lands 
allotted  to  the  taeira  of  a  member  of  a  tribe 
who  had  died  before  selecting  his  allotment, 
as  provided  by  section  22  of  tb»  Bupi^ 
mental  Treaty  (32  SUL  641),  could  be 
alienated.  It  was  held  that  th<^  could,  and 
that  view  was  upheld  In  the  case  of  Mnllen 
V.  United  States,  224  U.  S.  448,  S2  Sup.  Ct 
495,  56  L.  Dd.  884. 

[3]  The  remaining  question  is  as  to  wheth- 
er the  plaintiff  Is  prevented  by  the  rule 
against  champerty  from  maintaining  this 
action.  The  cases  of  Huston  v.  Scott,  20  OKI. 
142,  W  Pac.  512,  35  L.  B.  A.  (N.  S.)  721, 
Powers  V.  Van  Dyke,  27  Okl,  27,  111  Pac.  939, 
38  L.  R.  A.  (N.  S.)  96,  and  Martin  v.  Cox, 
31  Okl.  643,  122  Pac.  511,  establish  the  rule 
that  a  conveyance  of  real  estate  in  the  ad- 
verse possession  of  another,  where  the  gran- 
tor has  not  been  In  possession  receiving  the 
rents  apd  profits  within  one  year,  is  void 
as  a^inst  the  person  in  possession,  though 
good  as  between  the  parties.  These  cases 
were  followed  by  Judge  Campbell,  of  the 
Eestem  district  of  Oklahoma,  in  the  case  of 
Bell  V.  Cook  (G.  C.)  192  Fed.  597,  and  in 
Miller  V.  Fryer,  35  Okl.  145,  128  Pac.  713, 
the  rule  was  applied  to  a  case  where  the 
grantor  was  an  allottee  whose  restrictions 
had  not  been  removed  at  the  time  he  placed 
the  adverse  holder  in  possession,  and  where 
the  adverse  holder's  deed  was  absolutely 
void,  because  the  restrictions  had  not  been 
removed,  and  this  rule  was  followed  In  Ruby 
V.  Nunn,  37  Okl.  389.  132  Pac.  128. 

Those  cases,  however,  are  not  decisive  of 
this  one.  In  this  case  the  suit  was  first 
brought  in  the  name  of  the  grantee,  hat  the 
petition  was  afterwards  amended,  and  the 
allottee,  Wolfe,  was  made  a  party  plaintiff. 
No  question  of  surprise  or  lade  of  time  to 
prepare  to  meet  the  new  part?  Is  raised. 
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Tbe  question  InvolTed  here  Is  whether  the 
suit  can  be  maintained  In  tbe  name  of  the 
allottee  grantor,  and  whether  It  was  proper 
to  iwrmlt  him  to  be  joined  as  plaintiff  after 
the  suit  was  brought.  The  suit  can  be 
brought  In  the  name  of  the  grantor  In  all  the 
states  where  the  champertous  deed  la  good 
between  the  parties.  No  aathoiities  to  tbe 
contrary  have  been  found. 

In  the  case  of  Thompson  v.  Richards,  IB 
Ga.  594,  Mr.  Justice  Limipkin  said:  "It  Is 
straining  pretty  hard,  perhaps,  to  adopt  the 
act  of  32  Henry  VIII  Into  a  new  country  like 
this  has  been;  and  we  feel  no  disposition  to 
relax  tbe  rule  which  allows  the  grantee, 
whose  deed  is  made  void  by  that  statute,  to 
use  the  name  of  his  grantor  to  recover  the 
premises." 

In  the  case  of  Pearson  t.  King,  99  Ala. 
m,  10  South.  910,  it  was  held  that,  though 
Bach  coDveyances  were  void,  the  grantee 
uould  bring  suit  in  the  name  of  the  grantor, 
and  the  grantor  could  not  prevent  the  use  of 
his  name  for  such  a  purpose.  The  authori- 
ties are  reviewed  at  considerable  length  in 
this  case.  And  to  the  same  effect  Is  Coogler 
V.  Rogers,  25  Fla.  853,  7  South.  391;  Ed- 
wards V.  Parkhurst,  21  Vt  473 ;  Hamilton  v. 
Wright,  37  N.  Y.  502;  Steeple  v.  Downing,  60 
Ind.  478.  See,  also,  McMahan  v.  Bowe,  114 
Mass.  140,  19  Am.  Sep.  321;  Galbraith  v. 
Payne,  12  N.  D.  164,  96  N.  W.  258.  In  North 
Carolina  the  statute  specially  permits  the 
bringing  of  an  action  In  the  name  of  tbe 
grantor. 

[4]  Neither  was  it  error  to  permit  the 
grantor,  Wolfe,  to  be  made  a  party.  An  an- 
swer was  flled  after  he  was  made  a  party, 
and  no  one  was  Injured  by  the  fact  that  he 
was  made  a  plaintiff  by  amendment  rather 
than  at  the  beginning  of  tbe  action.  In  the 
case  of  Augusta  M.tg.  Co.  v.  Vertrees,  4  Lea 
(Tenn.)  75,  a  proceeding  similar  to  that 
adopted  in  this  case  was  followed,  and  it  was 
held  that  the  grantor  could  be  made  a  party 
plaintiff  by  adding  a  new  count  to  the  dec- ; 
laratlon  after  suit  was  brought  In  the 
course  of  the  opinion  the  court  said:  "For- 
merly the  plaintiff,  whose  deed  was  void  for 
champerty,  might  add  a  count  in  the  name 
of  his  grantor,  in  order  to  have  the  benefit 
of  the  atle  he  bad  bought.  Wilson  t.  Nance, 
11  Humph.  (Tenn.)  190;  The  same  practice 
wag  sanctioned  tUs  ooort,  under  the 
Codi^  during  the  last  term  at  Enoxvlllfe  If 
there  were  no  privity  between  the  plalntlfl 
and  the  new  party,  the  additional  count 
would  be  treated,  for  all  purposes  of  defense, 
as  the  conuneneement  of  a  new  suit  as  of  the 
date  of  its  filing.  Oorder  t.  Dolin,  4  Baxt 
(Tmn.)  240.  If  there  were  privity,  as  in  the 
case  of  grantor  and  grantee,  where  the  deed 
was  void  tor  champerty,  It  was  held,  under 
the  old  practice,  that  tbe  amendment  would 
relate  back  to  the  commencement  of  the  suit, 
and  place  tbe  rights  of  the  parties  on  the 


same  ground  as  if  it  had  been  originally  in- 
corporated in  the  writ  and  declaration. 
Nance  v.  Thompson,  1  Sneed  (Tenn.)  3Zl. 
The  reason  was,  as  stated  in  that  case, 
that  no  new  right  or  title  is  set  up.  'It  Is 
rather*  says  the  Judge,  'a  different  statement 
of  the  same  cause  of  action  or  right  of  re- 
covery, adapted  to  a  different  state  of  proof. 
The  plaintiff  merely  seeks.  In  aid  of  his 
right,  to  use  the  name  of  his  vendor,  as  he 
has  the  right  to  do,  and  to  draw  to  tbe 
equitable  title  in  himself  the  mere  dry  legal 
title  remaining  in  the  v«idor  with  which  It 
was  attempted  ineffectually  to  vest  him.' " 

It  has  been  held  several  times  that  it  was 
not  error  to  Join  the  grantor  and  grantee  in 
the  action  in  order  to  take  advantage  of 
every  phase  of  the  evidence.  Pitts  v.  Mc- 
Whorter,  3  Oa.  6.  46  Am.  Dec.  405 ;  Jackson 
V.  Leggett,  7  Wend.  (N.  T.)  377;  Livingston 
T.  Proseus,  2  HiU  (N.  Y.)  526;  WlUlams  v. 
Jackson.  5  Johns.  (N.  Y.)  489. 

The  Judgment  of  the  trial  court  should  be 
affinned. 


KINOnSHER  COUNTY  v.  LTNDSBY. 
(No.  4107.) 

(Supreme  Court  of  Oklahoma.   April  7,  1914.) 

IBrror  from  District  Oour^  Kfaigftshw  Conih- 
ty ;  James  W.  Steen,  Judge. 

Action  between  jffllngfisber  County  and  J.  A. 
Lindsey,  etc.  From  toe  Judgment,  the  County 
brings  error.  Dismissed. 

F.  P.  Whistler,  County  Atty.,  of  Muskogee, 
and  R.  F.  Shutler  and  W.  B.  Blair,  both  of 
Kiiyrfiaher,  for  plaintiff  in  error.  P.  S.  NsgK 
of  Einsfisber,  and  Gray  &  McYay,  of  Oklahoma 
City,  ror  defendant  In  error. 

PER  CURIAM.  This  case  Involvea  the  same 
state  of  facts  with  reference  to  tbe  right  to 
appeal  as  the  case  of  County  of  KingG^er  v. 
John  M.  Graham,  1S9  Pac.  1149,  which  has  just 
been  decided,  and,  for  the  reasons  stated  la 
that  opinitm,  the  appeal  la  dlimisied. 


LOCHE  V.  STATE.    (No.  A~1987.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

May  2.  1914.) 

(SpUahua  hp  the  Court.) 

1.  Cbiuinal  Law  (8  1130*)— Appeai^Beief. 

Wben  an  appeal  is  taken  from  tbe  judg- 
ment of  a  trial  court  to  this  court,  it  is  the  duty 
of  counsel  to  brief  the  assignments  of  error  re* 
lied  upon  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S$  2956,  2965-2970,  3205;  Dec. 
Dig.  fi  1130.*1 

2.  Gbiidinai.  Law  (S  1132*)— Appeai^-Osal 
Abgdment. 

All  cases  are  assigned  in  this  court  for 
oral  argument,  and  wben  counsel,  for  any  suf- 
ficient reason,  are  unable  to  file  briefs,  they  are 
entitled  to  appear  and  orally  argue  the  assign- 
ments of  error  relied  upon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  208a-28e»i  Dee.  Dig.  S 
1132.*] 
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S.  CKntiKAL  Law  (|  U82*>— Affbax.— MnnoB 

TO  Affuui. 

Wbca  no  appearance  ia  made  for  oral  argn- 
■ent.  and  no  briefi  are  filed,  a  motion  to  af- 
fim  tot  failure  to  proaecate  ihonld  be  euatain* 
ed.  and  the  Jadgmeat  of  tbe  trial  coqrt  affiniLa± 
In  the  abeence  of  error  depriving  tae  accuaed 
«f  tabstantia]  risbts  onder  the  law. 

[Ed.  Notaw— For  other  cases,  no  Orlmlnal 
Uv,  Cent.  Dlf.  H  3aO&-8214;  Dm  Dig.  | 
U82."] 

Appeal  from  District  Oonrt,  Garrln  Gonn- 
ty;  a  McMillan,  Judge. 

J.  F.  Locbe  was  convicted  of  embezriement, 
tnd  appeals.  Affirmed. 

Blanton  &  Andrews,  of  Paul's  Valley,  for 
plaintiff  In  error.  0.  J.  Davenpor^  Aast 
Atty.  Gee,  for  the  State. 

ARMSTRONG,  P.  J.  [1-3]  Tbe  plaintiff  in 
error,  J.  F.  Lodbe,  was  convicted  at  the  Sep- 
tonber,  1012,  term  of  the  district  court  of 
Garrla  connty  on  a  charge  of  embezzlement, 
and  bis  punishment  fixed  at  Imprisonment  In 
the  state  penitentiary  for  a  period  of  one 
fear.  appeal  was  filed  on  the  3d  day 

of  April,  1913,  and  the  cause  duly  assigned 
for  oral  argument  at  the  March  term  of  this 
court  No  appearance  was  made  for  oral 
ii^m^t,  and  no  briefa  have  been  filed  on 
belialf  of  plaintiff  In  error.  We  have  ex- 
amined the  transcript  for  fundamental  error, 
tnd  fail  to  find  that  the  accused  was  depriv- 
ed of  any  substantial  right  In  the  trial  be- 
low. 

The  Attorney  General  has. Interposed  a  mo- 
tion to  affirm  this  Judgment  for  a  faUure  to 
properly  prosecute  the  same.  We  are  of 
opbilon  that  the  motion  should  be  sustained; 
and  It  Is  so  ordered.  No  fundamental  error 
appearing,  the  Judgment  of  tbe  trial  court  Is 
afflnned. 

Mandate  ordered  forthwith. 

D07LB  and  FURMAN,  JJ.,  coDCiir. 


HILBRBTH  v.  STATE.    (No.  A— 2189.) 
(Orindnal  Court  of  Appeals  ot  Oklahoma. 
April  2S,  1914.) 

Appeal  from  Oount;  Gonrt,  McOurtaht  Ocmn- 
tr:  B.  E.  Codiran,  Judge. 

Robert  Hilbr^h  was  convicted  of  a  violation 
ot  tbe  prohibitoi7  law,  and  appeals.  Disndssed. 

Jeff,  a  UeLmdon,  of  Idabel,  for  plalntlfl  In 

RTor. 


PER  CURIAM.  Robert  Hilbreth.  plaintiff 
in  error,  was  convicted  In  tbe  county  court  of 
McCurtaln  county  of  a  vi(^tion  of  the  pro- 
hibitory law,  and  In  accordance  with  the  verdict 
of  the  jury,  he  was  on  tbe  18th  day  of  July, 
191S,  sentenced  to  be  confined  in  tbe  county  Jail 
for  a  term  of  80  days  and  to  pay  a  fine  of  $S0. 
To  reverse  this  Judgment  an  appeal  was  at- 
tempted to  be  taken  by  filing  In  this  court  on 
February  18, 1914,  a  petition  in  error  with  case- 
made. 

On  March  10. 1914,  the  Attorney  General  filed 
a  motion  to  dismiss  the  appeal,  for  the  reason 
that  the  same  was  not  filed  in  this  court  until 
long  after  the  expiration  of  the  time  allowed  by 
law  in  which  an  appeal  could  be  taken  in  a  mis- 
demeanor case.  It  appearing  from  the  record 
that  the  petition  in  error  and  case-made  were 
not  fll^  in  this  court  until  three  or  four 
months  after  tbe  limit  fixed  by  law  for  taking 
an  appeal  had  expired,  tbe  motion  to  dismiM  Is 
well  taken. 

The  purported  appeal  herein  Is  therefore  dis- 
missed, and  the  cause  remanded. 


THOMPSON  V.  STATE.   (No.  A-a094.) 

(Qrlminal  Court  of  Appeals  of  OUaboma. 
April  26, 1914.) 

Appeal  from  County  Court,  Mcintosh  Coun- 
ty ;  Ben  D.  Gross,  Judge. 

Phineas  S.  Thompson  was  copTicted  of  vio- 
lating the  prohibitory  law,  and  appeals.  Dis- 
missed. 

Collier  &  Tully,  of  Eufaula,  for  plaintiff  in 
error. 

PER  CURIAM.  Phineas  S.  Thompson,  i^ain- 
tiff  in  error,  was  convicted  in  the  county  court 
of  Mcintosh  county  of  a  violation  of  tbe  pro- 
hibition law,  and  in  accordance  with  the  veidict 
of  the  jury  be  was  on  the  25th  day  of  July,  1913, 
sentenced  to  be  confined  in  tbe  county  jail  for 
a  term  of  SO  days  and  to  pay  a  fine  of  f  75.  To 
reverse  this  judgment  an  appeal  was  attempted 
to  be  taken  by  filing  hi  this  court  on  September 
24,  1913,  a  petition  In  error  with  case-made. 

On  October  2,  1913,  the  Attorney  General 
filed  a  motion  to  dismiss  the  appeal,  for  tbe 
reason  that  the  same  was  not  filed  in  this  conrt 
within  60  days  from  the  rendition  of  the  judg- 
ment. It  appearing  from  the  record  that  the 
statutory  time  bad  not  been  extended  by  order 
of  the  court,  and  it  appearing  further  that  tbe 
appeal  was  lodged  in  this  court  one  day  too  late, 
the  motion  to  dismiss  must  be  sustained. 

The  purported  appeal  is  therefore  dismissed, 
and  tbe  cause  i«nanded. 


^  other  cases  sea  same  topla  and  seetlDB  NUHBBRm  Dee.  Dig.  a  Am.  Dig.  Kv-Sa.  Series  a  Rop'r  Indezai 
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PEERT  T.  STATE.    (No.  A— 203».) 
(GrimiDal  Gonrt  of  Appeals  of  Oklahoma. 
May  11,  1914.) 

Appeal  from  Gonntr  Court,  Qrady  County; 
N.  U.  Williams,  Judge. 

Oscar  Peer?  waa  coDvicted  of  a  misdemeanor, 
and  appeals. .  Appeal  dismissed. 

Bond.  Melton  ft  Melton,  of  Ohickasha,  for 

plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  information,  whicb  charg- 
ed that  he  did  willfaUy  and  anlanfully  point  at 
and  towards  one  A.  B.  Hoblett  a  certain  dead- 
ly weapon,  to  wit,  a  shotgun.  On  April  28, 
1913,  judgment  was  entered,  and  be  was  sen- 
tenced to  be  confined  in  the  county  jail  for  a 
term  of  three  months  and  to  pay  a  fine  of  S60. 
To  reverse  this  judgment  an  appeal  was  perfect- 
ed. Plaintiff  In  error  has  filed  a  motion  to  dis- 
miss his  appeal  herein. 

The  motion  to  dismiss  is  sustained. 


Ex  parte  BENITBS.    (No.  2117.) 
(Supreme  Court  of  Nevada.   April  28.  1914.) 

1.  SODOHT  (1  5*)— OFFENBBa— INDIOTHENT. 

Rev.  Laws,  |  6459,  punishing  the  "infa- 
moua  crime  against  nature*^  either  with  man  or 
bMSt,  includes  all  unnatural  acts  in  whatever 
form  or  by  whatever  means  they  are  perpetrat- 
ed, and  an  indictment  charging  that  accused 
did  unlawfully  commit  "the  infamous  crime 
against  nature  with  a  man,  stating  the  manner 
of  the  act,  was  sufficient 

[Ed.  Note.— For  other  cases,  sse  Sodom?,  Cent 
Dig.  I  6;  Dec.  Dig.  }  5.*] 

2.  SoDOUT  (I  !•>— Statutes  —  Consteuotion. 

Rev.  Laws,  f  6459,  punishing  the  infamous 
crime  against  nature,  must  be  construed  accord- 
ing to  the  fair  import  of  its  terms,  so  that  its 
objects  may  be  effective. 

[Ed.  Note.— For  other  cases,  sea  Sodomy,  Cent 
Dig.  H  1,  2;  Dec  Dig.  |1>] 

In  the  matter  of  the  application  of  Frank 
Beultes  for  a  writ  of  habeas  corpus.  Writ 
dismissed. 

Thomas  B.  K^imer,  of  Reno,  for  petitioner. 
George  B.  Thateber.  Att?.  Gen.,  E.  T.  Patrick. 
Deputy  Atty.  Oen.,  and  William  Woodbum, 
Jr.,  DIst  Atty.,  of  Bene,  Cor  respondent 

McCARRAN,  J.  This  Is  an  original  pro- 
ceeding in  habeas  corpus.  The  petitioner, 
Frank  Benites,  as  is  related  In  the  petition, 
Is  now  held  by  A.  A.  Burke,  sheriff  of  Washoe 
county,  iij  reason  of  an  Information  filed 
against  petitioner  by  the  district  attorney  of 
Wasboe  county,  which  information  is  as  fol- 
lows: "William  Woodburn,  Jr.,  district  at- 
torney in  and  for  the  county  of  Washoe,  in 
the  name  and  by  the  authority  of  the  state  of 
Nevada,  informs  the  above-entitled  court  that 
Frank  Benites,  the  defendant  above  named, 
has  committed  a  felony,  to  wit,  the  infamous  | 
crime  against  nature,  in  the  following  man- 
ner: That  said  defendant,  on  the  3d  day  of 
March,  A.  D.  1914,  or  thereabouts,  and  be- 
fore the  filing  of  this  Information,  at  and 
within  the  county  of  Washoe,  state  of  Neva- 
da, did  then  and  there  willfully,  unlawfully, 
and  feloniously  commit  the  infamous  crime 
against  natare  with  and  upon  one,  •   •  • 


a  male  human  being,  then  and  there  being, 
by  then  and  ttiere  inserting  and  placing  his 
peni&  in  the  mouth  of  the  said.  *  *  *  Ail 
of  which  Is  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  ptovHeO,  and 
against  the  peace  and  dignity  of  tfie  state  ot 
Nevada." 

It  Is  the  contention  of  conns^  for  petitioner 
that  the  Information  in  this  case  fails  to 
state  facts  sufiident  to  constitute  a  public  of- 
fense under  the  statutes  of  Nevada.  The 
statute  applicable  to  this  offense,  and  the 
only  statute  in  this  state  that  has  any  bear- 
ing upon  this  offense,  is  as  follows:  "The 
Infamous  crime  against  nature,  either  with 
man  or  beast,  shall  subject  the  offender  to 
be  punished  by  imprisonment  in  the  state 
prison  for  a  term  not  less  than  five  years, 
and  which  may  extend  to  life."  Section 
6459,  Revised  Lawa 

It  Is  the  contention  of  petitioner  that  the 
Infamous  crime  against  nature  Is  Anony- 
mous with  sodomy  as  that  crime  was  known 
and  construed  under  the  common  law.  In  our 
judgment  it  Is  scarcely  necessary  to  deter- 
mine whether  or  not  the  term  "Infamous 
crime  against  nature"  Is  of  similar  Import  or 
significance  to  the  crime  whicb,  under  the 
common  law,  was  designated  sodomy.  In  1 
Hawkins'  Pleas  of  the  Crown,  p.  357,  speak- 
ing of  the  crime  ot  sodomy.  It  is  stated: 
"All  unnatural  carnal  copulation,  whether 
with  man  or  beast,  seems  to  come  under  the 
notion  of  sodomy,  which  was  felony  by  the 
ancient  common  law,  and  punished  aozordiog 
to  some  authors  with  burning  according  to 
others  with  burning  alive." 

It  must  be  observed  in  this  respect  that 
even  In  the  time  in  which  this  authority 
wrote  all  unnatural  carnal  copulations  were 
embraced  within  the  term  and  generally  un- 
derstood to  be  sodomy. 

[1]  It  is  unnecessary  in  our  Judgment  to 
determine  whether  or  not  our  Legislature,  in 
enacting  the  section  above  quoted,  had  in 
mind  the  common-law  crime  of  sodomy.  It 
is  sufficient,  we  believe,  to  say  that  tbe  in- 
famous crime  gainst  nature  as  mentioned 
by  our  statute  should  be  no  less  in  its  scoi>e 
than  that  which  was  understood  to  be  within 
the  crime  of  sodomy  as  designated  by  Haw- 
kins in  his  Pleas  of  the  Crown,  wherein  he 
states,  "All  unnatural  carnal  copulations 
seem  to  come  under  tbe  notion  of  sodomy." 

If  our  statute  specifically  mentioned  or  des- 
ignated the  crime  sought  to  be  reached  as 
sodomy,  perhaps  we  would  be  bound  by  the 
understanding  of  the  crime  as  described  by 
that  word,  or  as  that  crime  was  construed  in 
I  the  earlier  decisions.  It  must  be  observed, 
however,  that  the  statute  did  not  limit  or  de- 
fine the  crime  which  it  sought  to  punish  by 
designating  It  as  sodomy,  but  rather  sought  to 
cover  the  entire  field  of  unnatural  acts  of 
carnal  copulation.  In  other  words.  It  is  our 
judgment  that  section  6459  of  our  Bevised 
Laws  seeks  to  define  and  pnnlsh  acts  of  un- 
natural oopolaUon  in  whatsoever  form  those 
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acts  may  be  perpetrated,  and  without  re- 
gard to  the  means  or  manner  of  perpetration. 

Nature  has  provided  in  the  male  and  the 
female  the  organs  for  the  reiwodnction  ot 
the  qwdes.  Any  copulation  by  male  with 
male,  or  by  male  with  female,  other  than 
that  copulation  by  and  through  tbe  organs 
proTlded  by  nature  for  tbe  reproduction  of 
the  vecies,  is  an  act  against  the  order  ftf 
nature,  and  hence  must  of  necessity  be  a 
crime  against  nature,  Inasmuch  as  It  is  an 
act  against  nature's  law. 

[2]  Counsel  for  petitioner  refers  to  many 
decisions  setting  forth  a  view  contrary  to 
our  reasonit^  in  this  partlcalar.  It  la  true 
that  writers  upon  the  common  law,  and  com- 
mon-law courts  generally,  hold  that,  to  con- 
stitute sodomy,  tbe  act  must  be  In  that  part 
where  sodomy  is  usually  committed;  and 
were  we  limited  by  the  worda  of  our  statute 
to  the  crime  of  sodomy,  as  it  was  generally 
understood  In  the  common-law  courts,  It  Is 
doubtful  as  to  whether  or  not  we  could  con- 
stroe  it  as  embracing  any  other  acts  than 
those  contemplated  by  the  common-law  an- 
thorlttea.  But  our  statute  most  be  construed 
according  to  the  telr  import  of  its  terms,  and 
to  the  end  that  Its  objects  may  be  effected, 
and,  with  this  In  Tlew,  it  is  our  Judgment 
that  It  is  not  unreasonable  to  assume  that 
all  unnatural  acts  of  carnal  copulation  be- 
twtm  man  with  man  or  man  with  woman, 
where  a  penetration  Is  effected  Into  any 
opening  of  the  body  other  than  those  provided 
by  nature  for  the  reproduction  of  the  species, 
are  sufficiently  contemplated  and  embraced 
within  the  term  the  "infamous  crime  against 
nature**  as  set  forth  by  our  statute. 

The  method  1^  whidi  the  act  Is  allied  to 
have  been  performed,  as  set  forth  In  tiie  In- 
formation  In  this  case,  is  as  much  an  aet 
against  nature  and  against  tbe  laws  of  na- 
ture as  was  the  act  generally  conceded  to  be 
sodomy  by  the  common-law  writers  and  <eom- 
mon-law  courts. 

As  was  aald  in  the  case  of  Honstiman 
Peoifle,  168  lU.  176,  48  N.  B.  804:  "It  is  aa 
much  against  nature  In  the  sense  of  being 
umatnral  and  against  the  order  of  nature, 
88  sodomy  or  any  bestial  or  nnnatuml  cop- 
slation  that  can  be  conceived." 

The  Supreme  Court  of  South  Dakota,  in 
tin  case  of  State  t.  WhltmaMh.  26  S.  D.  426, 
128  N.  W.  680.  In  CDttstmlng  a  statute  some- 
what similar  to  that  of  ours,  said:  **It  would 
be  an  Insult  to  tbe  L^slature  which  oiacted 
our  statote  to  bold  that  from  the  words  of 
our  statute  it  appears  it  Intended  to  allow 
the  most  heinous  form  of  tibe  crime  against 
nature  to  go  unpunished  simidy  because  It 
was  an  unusual  form  of  such  crime." 

In  the  case  ot  Herring  t.  State,  119  Oa. 
709,  46  S.  B.  816,  tbe  Supreme  Court  said: 
"After  mudi  reflection  we  are  satisfled  that. 
If  tbe  baser  form  of  the  abondnable  and  dl»- 
sostiiig  crime  against  nature,  L  e.,  by  the 
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mouth,  bad  prevailed  in  the  days  of  tbe  earlf 
common  law,  the  courts  of  England  could 
well  have  held  that  that  form  of  the  offensp 
was  Included  in  the  current  definition  of  the 
crime  of  sodomy.  And  no  satisfactory  rea- 
son occurs  to  us  why  the  lesser  form  of  tbl^ 
crime  against  nature  should  be  covered  by 
our  statute,  and  the  greater  excluded,  when 
both  are  committed  in  like  unnatural  man- 
ner, and  when  either  might  well  be  spoken 
of  and  understood  as  being  'the  abominable 
crime  not  fit  to  be  named  among  Christians.' '' 

Without  commenting  upon  the  authorities 
relied  upon  by  counsel  for  petitioner,  we  rath- 
er concur  In  the  reasoning  and  rule  as  set 
forth  In  tbe  caee  of  State  t.  Whltmarsh, 
supra,  and  as  asserted  by  tbe  Supreme  Court 
of  the  state  of  Oregon  In  the  case  of  State 
V.  Start,  «5  Or.  178,  132  Pac.  B12,  46  L.  B. 
A.  (N.  S.)  266. 

In  our  Judgment  the  information  suffi- 
ciently charges  a  crime  under  the  statute 
wherein  the  crime  against  nature  Is  made  a 
felony.  It  follows  that  the  writ  should  not 
be  perpetuated,  but  should  be  dismissed.  It 
Is  so  ordered. 

TALBOT,  a  and  NOBOBOSB,  J.,  con- 
cur. 


HBWITT  V.  ANDBEWS  et  al. 
(Supreme  Court  of  Oregon.   March  31,  1914.) 

1.  CoNTftAOTS  (I  97*>— PnitJtt— Batificatioh. 

One  defrauded  muit  act  prcnnptly  and  at 
once  restore  or  offer  to  return  the  property  re- 
ceived, and  any  acticHi  In  procnrini  an  exten- 
siuo  oi:  the  agreement,  out  of  which  some  unjust 
advantage  is  undertaken  to  be  obtained,  is  a 
ratification  of  the  original  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  II  442-446;  Dec  Dig.  |  »7.*1 

2.  Bills  aud  Noras  (|  ^1*)— AonoiVB— Sur- 

nOIENOT  or  EVIDENCB. 

In  an  action  on  a  note,  testimony  that  tbe 
note  has  been  assigned  to  a  bank  which  Is  not 
a  party  to  the  action  is  rebutted  by  the  produc- 
tion of  the  note  in  evidence  by  plaintiff,  ar^ 
will  not  prevent  a  recovery  by  plaintiff. 

[Ed.  Note.-'For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  104S-16&;  Dec  Dig.  | 
4»1.*] 

8.  Bills  AHn  Notes  (|  619*)— Aonoivs— Si^- 

noiCNCT  or  Evidence. 

In  an  action  on  a  note,  a  defense  that  de- 
fendant itaid  a  certain  sum  to  plaintiff  for 
gasoline  which  plaintiff  failed  to  deliver  is  not 
sustained  by  evidence  that  defendant  paid  for 
a  certain  quantity  of  oil,  without  any  statement 
as  to  the  price  paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  |  1802;  Dec.  Dig.  {  519.*] 

Dqiartmait  1.  Appeal  from  Circuit  Court, 
Multnomah  Conn^;  Benry  B.  McGinn, 
Judge. 

Action  by  U  P.  Hewitt  against  Crayton  S. 
Andrews  and  another.  From  a  Judgment  for 
plalntlfl.  d^wdants  appeal.  Affirmed. 

This  Is  an  action  by  ^  P*  Hewitt  against 
Crayton  S.  Andrews  and  UlUe  M.  Andrews 
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to  recoTer  on  a  promissory  note  executed  hy 
the  defendants  December  28,  1911,  tor  $350 
to  W.  H.  Marfcell  and  alleged  to  have  been 
assigned  by  blm  to  the  plalntlfl.  The  anawer 
admitted  the  execution  of  the  note,  hut  de- 
nied that  It  had  been  assigned.  For  further 
defenses  it  is  averred,  in  snbstance,  that  on 
March  28,  1910,  W.  H.  MarkeU  sold  an  au- 
tomobile to  the  defendant  Crayton  S.  An- 
drews for  $550,  falsely  representing  that  the 
machine  was  in  good  condition  and  capable 
of  being  run  a  long  distance  without  repairs ; 
that  Andrews,  relying  npon  such  representa- 
tions and  ignorant  of  the  true  condition  of 
the  car,  was  induced  to  purchase  it  agreeing 
to  pay  the  sum  stated  In  six  months.  The 
defects  In  the  vehicle  are  stated,  and  the 
sums  of  money  expended  in  attempting  to 
repair  it  are  set  forth,  and  It  is  alleged  that 
the  automobile  was  then  worthless.  For  a 
further  defense  It  Is  averred  In  effect  that 
the  note  sued  on  was  executed  without  con- 
sideration, In  that  it  was  given  to  evidence 
a  part  payment  on  the  car.  Another  defense 
is  that  on  March  28,  1910,  In  consideration 
of  $1.80  Andrews  purchased  ten  gallons  of 
gasoline  from  Markell,  who  agreed  to  deliver 
It  but  had  failed  to  do  so  or  to  r^ay  that 
sum  of  money  though  demand  therefor  bad 
been  made.  The  reply  denied  the  allegations 
of  new  matter  in  the  answer,  and,  the  cause 
having  been  tried  without  a  Jury,  findings  of 
fact  and  of  law  w^  made  according  to 
plaintiff's  theory  of  the  case,  and,  a  judgment 
having  been  rendered  In  accordance  there- 
with, the  defendants  appeal. 

W.  a  Winslow,  of  Salem  (A.  W.  Andrews 
and  C.  3.  Crosby,  both  of  Portland,  on  the 
brief),  for  appellants.  Xj.  P.  Hewitt,  of  Port- 
land, for  respoDdoit 

MOORE,  J.  (after  stating  the  facts  as 
above).  No  bill  of  exceptions  was  settled  or 
allowed,  but  a  transcript  of  all  the  testimony 
given  at  the  trial  has  been  brought  up,  an 
Inspection  of  which  discloses  that  no  objec- 
tion was  made  or  exception  taken  to  any  ac- 
tion of  the  court  now  assigned  as  erroneous. 
It  is  insisted  that  no  evidence  was  produced 
tending  to  show  that  plaintiff  was  the  own- 
er or  holder  of  the  note ;  that  the  testimony 
conclusively  establishes  the  fact  that  the  de- 
fendants were  entitled  to  a  credit  of  $1.80 
for  gasoline  purchased  from  Harkell;  and 
that  findings  to  the  contrary  are  not  based 
on  any  evidence.  It  Is  also  asserted  that  the 
defendants  were  not  permitted  to  Introduce 
snCBcient  testimony  to  substantiate  their  de- 
taise. 

The  transcript  shows  that  \V.  H.  MarkeU, 
as  a  witness  haviug  identified  the  note  sued 
upon,  was  aeked,  "Is  that  your  signature 
on  the  back  of  it?"  and  replied:  "Yes,  sir; 
I  assigned  it  to  the  bank.  I  wanted  to  use 
the  money  you  know.  Q.  What  have  you 
done  with  the  note?  A.  I  put  It  In  the  bank 


at  that  time."  The  court  therenpon,  addreas- 
ing  plaintiff's  counad,  said:  "I  will  hear 
what  the  other  side  has  to  say  to  tlds." 

G.  S.  Andrews,  one  of  the  d^aidants,  re- 
ferring to  the  note  sued  upon,  teeOAeS  tbat 
It  was  executed  in  renewal  of  an  old  note 
given  six  menths  prior  for  an  automobile. 
The  witness  th^  described  the  condition  of 
the  machine,  saying  that  he  had  expended 
$97.00  in  trying  to  repair  it  He  was  ttwn 
asked,  "What  about  this  oil  you  speak  of?" 
The  question  probably  related  to  the  gasoline 
mentioned  in  the  answer,  for  no  statements 
had  been  made  by  Andrews  In  his  testinaony 
as  to  any  oil.  In  answer  to  the  Inquiry,  the 
witness  said:  "Mr.  Harkell  agreed  to  fill 
the  oil  tank,  and  he  went  off  to  Gallfomia 
the  next  morning,  and  didn't  fill  It.  I  paid 
him  for  ton  gallons  of  oil.  in  cash.** 

B.  Gould,  who  had  repaired  the  autonio- 
blle  referred  to,  testlfled  as  to  its  condition, 
and,  referring  to  Its  value,  said:  "Well,  if 
I  bad  the  car  for  sale,  and  a  man  offered  me 
cash  for  it,  I  would  be  tempted  to  take  $250 
for  the  car."  Gould  having  given  further 
testimony  as  to  the  condition  of  the  automo- 
bile, the  defendant's  counsel  remarked  that 
the  witness  might  then  be  cross-examined, 
whereupon  the  court  stated:  "Don't  take  up 
any  more  time  with  ttiia  matt^.  My  mind 
is  firmly  made  up  in  this  matter.  /This  ma- 
chine was  Iwught,  the  price  agreed  npon,  and 
a  promissory  note  given.  The  note  becomes 
due,  the  maker  goes  back,  and  he  lenewa  the 
note  after  he  had  had  the  machine  In  bis 
possession  some  eight  or  nine  months.  Now, 
when  they  come  in  here  with  this  new  note 
and  try  to  collect  it,  then  you  bring  up 
this  defense  of  false  representetloDS."  Ad- 
dressing the  plaintltt's  counsel,  the  court  re- 
marked further:   "Prepare  your  findings." 

[1]  The  Cimcluslon  reached  npon  the  ulti- 
mate t&cta  Is  certainly  correct.  If  a  party 
has*  be^  defrauded  by  another,  he  must  act 
promptly  and  at  once  restore  or  offer  to  re- 
turn the  property  whldi  ht  has  received- 
Vanghn  v.  Smith,  34  Or.  54.  55  Pac  99; 
Slevera  v.  Brown,  36  Or.  218,  56  Pac.  170: 
Clamo  V.  Grayson,  80  Or.  111.  46  Pac.  426; 
Scott  V.  Waltou,  82  Or.  460,  52  Pac  180: 
Waymlre  v.  Shipley,  62  Or.  464,  97  Pac.  807: 
Elgin  V.  Snyder,  60  Or.  297,  118  Pac  280. 
After  the  discovery  of  a  fraud.  If  the  party 
affected  thereby  does  anything  In  procuring 
an  extension  of  a  performance  of  the  terms 
of  the  agreement  out  of  which  some  unjust 
advantage  is  undertaken  to  be  obtained,  his 
action  in  such  respect  constitutes  a  ratifica- 
tion of  the  original  contract  Schmidt  t. 
Mesmer,  116  Gal.  267,  48  Pac  54;  Doherty 
V.  Bell,  65  Ind.  205. 

[2]  It  would  appear  from  the  teetlmony 
given  by  Markell  that  the  note  sued  npon  bad 
been  assigned  to  a  bank.  This  manifest  con- 
clusion was  evidently  rebutted  by  the  fact 
that  the  negotiable  Instrument  was  received 
In  evidence  and  it  ha«  been  brought  up  with 
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tbe  tranaerlpt  There  can  be  no  donbt  tbat 
the  plalQtUf  was  the  holder  of  the  note  at 
the  time  of  the  trial,  and  tbe  defendants  need 
have  no  fear  that  another  action  will  be  In- 
sUtnted  on  the  written  obligation. 

[3]  The  teatimony  tails  to  show  what  sifm 
the  defendant  Crayton  8.  Andrews  paid  Mar- 
kell  for  the  oil,  so  that  the  proof  In  this  re- 
spect is  insufficient  to  establish  tbe  averment 
of  the  answer  that  tbe  sabstance  purchased 
was  gasoline  and  the  amount  paid  therefor 
was  f  1^. 

No  objections  having  heen  made  or  excep- 
tions taken  to  any  action  of  the  court,  we 
conclQde  from  an  examination  of  the  entire 
evidence  given  that  the  jndgmukt  Is  proper 
and  shoald  be  affirmed. 
« It  Is  therefore  so  ordered. 

BBAK,  BUBNBTT,  and  BAM8ET,  JJ.,  con- 
cur. 


HERBHIi  v.  MISSOURI  BBIDOB  ft  IBON 
CO.  et  aL 

(Supreme  Ooart  of  Oresoa.   March  81,  1914.) 

1.  TBIAL  <f  16S*)— Ta^NO  QnESTIOMS  FBOU 
JUBT— SUVnCIKROT  OF  BVIDBNCE. 

"Where  there  is  no  conOict  in  the  evideoee, 
and  no  dispute  as  to  the  material  facta,  tbe 
questioa  is  for  the  court,  aod  it  should  direct 
a  verdict  in  accordance  with  the  undisputed  evi- 
detkce. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  U  341,  376-380;  Dec.  Dig.  }  168.*] 

2.  Ap^eai.  and  BBBOBil  868*)  —  Rbvikw  — 
QmvnonB  of  Fact— tnuonos  or  Vnozcr. 

A  motion  for  an  Instructed  verdict  for  de- 
fendant, who  demands  no  affirmative '  relief, 
presents  the  same  question  on  appeid  as  a  mo- 
tion for  a  judgment  of  nonsuit. 

[Sid.  Kote.r— For  other  cases,  see  Aiveal  and 
EtTor.  Cent  Dig.  |g  3467-^7&;  Dec.  Dig.  8 
898t*3 

3.  Tbut  (I  109*)— Tasino  Questiors  bvom 
JtntT- NoNsurr— SxrmciENcx  op  Evidenck. 

A  judgment  of  nonsuit  Is  properly  granted 
when  the  plaintiff  fails  to  prove  a  cause  of  ac- 
tion snffident  to  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  H  341,  359-367:  Dec  Dig.  }  159.*] 

4.  Affkal  and  Ebeor      1001*)  —  Review  — 
Questions  or  Faoi^-Constitutional  Pbo- 

VXBION, 

WiOdn  Conflt  art  7,  |  8,  providing  that 
DO  foct  tried  by  a  jury  sball  be  otherwise  re- 
examined in  any  court  unless  tbe  court  can  af- 
finnativeb'  say  there  Is  no  evidence  to  support 
the  verdict  evidence  to  support  the  verdict 
most  be  leg»l  evidence  and  mast  tend  to  prove 
erery  material  fact  as  to  which  tbe  pzevaiUag 
party  has  the  burden  of  proot 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8922;  3928-^4;  Dec. 
Dig.  i  lOOL*] 

5.  Btidzncb  a  6re*)— WEroHT  AND  Strm- 

CISKCT— ETXDKNCE  Or  LOSINS  PABTY. 

In  determining  the  sufficiency  of  evidence 
to  rapport  a  verdict  for  ptaintiS,  any  evidence 
produced  by  the  defendant  tending  to  malte  out 
plaintiffs  case,  must  be  eonsldered  with  that 
offered  by  plaintiff. 

[Ed.  Note.— Fm:  other  cases,  see  Evidence, 
Cent  Dig.  |  2^;  Dec.  Dig.  |  592.*! 


6.  Mabtsb  and  Sebvant  <}  278*)— iNJuam 
to  sebvani^aononb— snevioxknot  ov  bjti- 
dsnob. 

In  an  action  against  a  time  and  gypsum 
company  and  an  independent  contractor  for 
deaui  of  an  employ^  of  the  contractor,  evidence 
that  the  em[^oy£*B  fingers  were  crushed  by  a 
steel  beam,  which  decedent  as  assistant  fore- 
man, was  handtiug  with  the  aid  of  a  suffidant 
force  of  men  for  the  purpose,  is  insuffldent  to 
show  negligence  of  either  deiendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  964,  95ft-958,  960-969, 
971,  972,  977;  Dec  Dig.  f  27a*] 

7.  ftfASTEB  AND  SeBVAKT  ({  278*)— INJTTBXES  TO 

Servant— AonoNs—BuEFiciEHOT  or  Evi- 
dence. 

In  an  action  against  a  lime  and  gypanra 
company  and  an  independent  contractor  for 
death  of  an  employ^  of  tbe  contractor,  evi- 
dence that  the  general  foreman  of  the  contrac- 
tor took  tiie  decedent  to  the  office  of  the  com- 
pany and  directed  a  person,  not  in  the  employ 
of  cither  defendant  to  dress  the  crushed  fingers 
of  the  decedent  and  put  peroxide  on  them, 
while  the  foreman  went  for  a  team  to  take 
decedent  to  a  doctor  for  treatment,  and  that 
in  the  absence  of  the  foreman,  the  third  per- 
son, after  dressing  the  finders  and  putting  on 

Eeroxide,  took  from  the  snelf  in  the  office  a 
ottle  sapposed  to  contain  whisky,  but  in  foct 
containing  p<rfBon,  and  gave  it  to  the  decedent, 
causing  bis  death,  is  InsnSclflnt  to  show  negli- 
gence of  either  defendant  causing  tbe  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  «  954,  95^908,  960-969, 
971,  972,  977;  Dec.  Kg.  |  278.*] 

8.  Death  (§|  14,  17*)- Actions  roB  Causing 

— ObOUNDS— NXaLIQENGE. 

Defendants,  in  an  action  for  causing  d«ith, 
are  not  liable  unless  they  were  guilty  of  negli- 
gence in  relation  thereto,  and  such  ne^gence 
was  the  proximate  cause  of  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  Sf  16^  19,  21;  Dec  Dig.  ||  14»  17.*] 

9.  Dkath  (I  33*)— AcnoNB  ron  OAtntno— 

Obounds— Nequqbnoe. 

A  lime  and  gypsum  company,  which  had 
employed  an  independent  contractor,  was  not 
ne^igent  in  permitting  an  employ^  of  the  lat- 
ter, whose  fingers  had  been  crushed,  to  be  tak- 
en for  treatment  to  the  company's  office,  where 
there  was  a  supply  of  medical  appliances  be- 
longing to  the  company  and  a  bottle  of  poison 
belon^g  to  the  president  of  the  company, 
which  a  third  ijerson,  through  mistake,  admin- 
istered to  the  injured  empIoy,6,  causing  his 
death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  49:  Dec.  Dig.  {83.*] 

10.  Masteb  and  Servant  (|  92*)— Injttbhes 
TO  Servant — Neglioknck  or  Masteb. 

A  sted  construction  company  was  not  neg- 
ligent rendering  it  liable  for  death  of  an  in- 
jured employ^.  In  f^ng  to  have  a  physician 
at  a  point  where  It  had  12  employes  engaged, 
and  where  there  was  no  town;  the  company 
having  arranged  for  the  services  of  a  phyaleian 
at  a  town  8  miles  distant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 148;  Dee.  Dig.  |  92.*J 

Department  1.  Appeal  from  Circuit  Court, 
Mttltnomali  County;  Benry  E.  McGinn,  Judge. 

Action  by  Elizabeth  F.  MerrlU,  as  admio- 
Istratrix  of  the  estate  of  V.  E.  Merrill, 
against  tbe  Missouri  Bridge  &  Iron  Com- 
pany and  another.  From  a  judgment  for 
plaintiff  for  |2,500,  defendants  appeaL  Re- 
versed and  remanded,  with  iDstructlons, 
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A.  L.  Clark,  o£  PorOand  (WUlmr  ft  Spen- 
car,  of  Portland,  on  tlie  brioQ,  tor  M>Pdlant 
Hlssoori  Bridge  ft  Iron  Co.  B.  C  Ndson, 
of  Portland  (Beacb,  Simon  ft  Ndson,  of 
Portland,  on  tbe  brief),  for  appellant  Padfic 
Lime  ft  GypBnm  Co.  J.  O.  Arnold,  of  Port- 
land, for  respcmdent. 

RAMSBY,  J.  On  September  23.  1012,  tlie 
defendant  tiie  Pacific  Ume  ft  Gypsum  Ctm- 
pany  was  bavins  conetrocted  for  ite^  a 
large  steel  building  at  a  point  about  ^ht 
miles  from  HnntlDgton,  in  this  state,  ^e 
place  vrhere  the  bnlldli^  was  erected  Is  call- 
ed Gypsum,  but  at  the  time  that  the  acci- 
dent occurred,  referred  to  Infra,  there  was 
no  town  or  hamlet  there,  nor  were  there  any 
housra  excepting  those  used  in  connection 
with  tbe  erection  of  the  said  steel  building. 

The  Padflc  Lime  ft  Qypsam  Company  had 
let  the  contract  for  the  construction  of  said 
steel  building  to  the  defendant  the  Missouri 
Bridge  ft  Iron  Company,  and  the  last-named 
company  was  an  Independent  contractor  for 
the  construction  of  said  building,  and  said 
company  was  on  September  23, 1912,  engaged 
aa  an  independent  contractor  in  the  con- 
struction of  said  building  for  the  Padflc 
Lime  &  QypBum  Company  at  said  place. 

The  decedent,  V.  E.  Merrill,  was  on  said 
23d  day  of  September,  1912,  In  the  employ  of 
the  Missouri  Bridge  &  Iron  Company  at 
Gypsum  in  the  construction  of  said  building. 
He  was  not  in  the  employ  of  the  Padflc  IJme 
&  Gj'psum  Company,  and  he  was  assistant  to 
the  foreman  on  said  work.  Ev.  p.  42.  At 
tbe  time  he  was  Injured,  he,  with  five  or  six 
other  men,  was  engaged  In  rolling  over  a 
beam  of  steel.  This  beam  was  about  12 
inches  In  diameter,  and  about  14  feet  long, 
and  It  weighed  about  400  pounds.  A  number 
of  these  beams  had  been  unloaded  by  the 
railroad,  and  lay  in  a  pile  on  the  ground, 
and  Merrill  and  his  assistants  were  endeav- 
orlng  to  get  one  of  these  beams  from  said 
pile,  and  it  became  necessary  to  roll  one  of 
them  over,  and,  In  doing  so,  it  caught  Mer- 
rill's fingers  between  said  beam  that  they 
were  rolling  ov&c  and  another  beam,  and 
the  backs  of  his  fingers  on  one  liand  were 
mashed  or  bruised  and  the  Insides  of  them 
were  cut  The  injury  was  painful,  and  the 
wounds  bled.  At  the  time  of  this  acddent, 
the  men,  with  Merrill,  were  working  under 
him  as  assistant  foreman. 

A.  P.  Sdiloat  was  tbe  foreman  for  the  con- 
structlon  of  said  building,  and,  at  the  time 
of  said  acddent,  be  was  near  where  it  oc- 
curred, and  he  decided  to  take  Merrill  to 
Huntington  to  have  his  hand  dressed  and 
treated  by  the  company's  physldan,  residing 
there;  there  being  no  physldan  nearer  than 
Huntington.  He  took  Merrill  to  a  small  of- 
fice about  IDO  yards  distant,  and  left  him 
there,  until  he  could  obtain  a  conveyance  to 
take  him  to  tbe  physldan  at  Huntington. 
This  office  belonged  to  the  Pacific  Lime  ft 


Gypsum  Gompaiv,  and  It  was  used  by  tlut 
company  as  an  office  for  Its  bookfce^r  and 
other  officers.  The  BOssouii  Bridge.  &  Iron 
Company  had  no  right  in  or  to  said  office. 

The  Pacific  lime  ft  Gypsum  Company  kept 
lO'Sald  iM/oe,  in  a  small  box,  nailed  to  tbe 
waU,  what  la  caUed  the  "first  aid  to  the 
injured  kit,**  consUting  of  antiseptics,  band- 
ages, adheidve  plasters,  absorbent  cotton, 
peroxide  of  hydrogen,  and  other  antia^tics, 
including  an  antls^tlc  solution  contained  in 
a  botUe.  All  of  these  artides,  excepting  said 
antiseptic  solutton  belonged  to  the  Padflc 
Lime  ft  Gypsum  Company.  This  bot^  of  so- 
lution was  the  individual  property  of  WlUiam 
A.  B^er,  the  president  of  said  company,  and 
it  was  left  there  by  him.  These  artlclee 
were  k^t  there  by  said  lastnamed  company 
for  use  when  any  of  its  employes  should  be 
hurt  Tbe  Mtssoori  Bridge  ft  Iron  Company 
had  no  Interest  In  any  of  said  articles,  and 
had  no  right  to  use  than.  However,  tbat 
company's  men,  when  hurt,  had,  in  a  few 
Instances,  been  permitted  to  use  said  appli- 
ances. 

Mr.  Schloat  obtained  permission  for  doing 
so,  and  took  Merrill  to  said  office^  Mr.  T.  H. 
Cosford  was  in  the  office,  sitOng  at  a  table, 
and  Mr.  Sdiloat  asked  him  tf  he  would  dresa 
Merrill's  fingers  while  Schloat  got  a  team  to 
take  Merrill  to  Huntington  to  a  physldan. 
Mr.  Schloat  then  left  the  office  to  get  a  team. 
Mr.  Cosford  told  Mr.  Schloat  that  he  would 
dress  Merrill's  fingers  and  put  peroxide  on 
them,  and  he  did  so.  He  obtained  .-warm 
water  and  washed  the  wounds,  and,  while  he 
was  doing  so,  Merrill  complained  of  pain, 
and  seemed  faint,  and  Cosford  suggested  to 
him  that  a  drink  of  whisky  or  brandy  would 
strengthen  him.  Mrs.  Stella  Risor.  who  was 
at  that  time  in  the  office,  seconded  that  sug- 
gestion, and  Merrill  himself  said  that  it 
would  probably  do  Mm  good.  Cosford  then 
looked  up  at  the  shelf  or  box  from  which  he 
had  obtained  bandages,  and  seeing  a  plain 
bottle,  containing  a  liquid  of  the  color  of 
whisky,  took  it  and  removed  the  cork,  and 
handed  It  to  Merrill.  Merrill  took  several 
swallows,  handed  the  bottle  back  to  Cosford, 
and  the  latter  recorked  it,  and  placed.it 
back  on  the  shelf,  or  In  the  box  from  which 
he  had  obtained  It  In  a  few  minutes  Merrill 
said  that  the  stuff  tbat  he  had  drunk  was 
very  peculiar  tasting  whisky.  Cosford  then 
obtained  the  bottle,  uncorked  It  wid  tasted 
of  Its  contents,  and  Immediately  realized  that 
what  Merrill  had  drunk  was  not  whisky. 
Mrs,  Blzor  also  tasted  of  the  stuff,  and  de- 
dded  that  it  was  not  whisky,  l^s.  Rixor 
procured  smne  mustard  and  warm  water, 
and  also  some  olive  oil.  lliey  gave  Merrill  a 
glasa  ot  the  mustard  and  warm  water,  but 
he  drank  only  a  part  of  It  They  then  tried 
to  get  him  to  drink  some  olive  oil  as  an 
emetic,  but  he  refused  to  drink  it  saying 
that  he  was  all  right,  and  that  he  fdt  no  iU 
effect  from  what  he  had  drunk.  Tbere  was 
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no  one  In  tbe  office  wh£n  MenlU't  flnsen 
were  drened,  or  when  said  Uaold  vas  glren 
him.  or  when  be  drank  the  warm  water  with 
the  mnitard,  and  refosed  to  drink  tba  <dlTe 
oU,  but  Merrill,  Gosford.  and  Mrs.  Btsor. 

Mr.  Schloat  obtained  a  team  and  T^cle, 
and  Merrill  sot  Into  It,  and  was  taken  to  Di. 

G.  S.  Standard,  at  Huntincton,  for  treatment, 
and  he  died  In  a  few  mlnutea  after  reaching 
the  doctor.  The  evidence  of  the  doctor  in- 
trodaoed  by  the  plaintiff  is  to  the  following 
effect:  That  he  saw  MerrlU  a  tew  minutes 
before  his  death,  and  was  present  with  him 
until  his  death;  that  after  examining  the 
dead  body,  and  ascertaining  all  iwsBlble  facts 
relating  to  his  death,  the  doctor  gave  it  as 
his  opinion  that  his  death  was  caused  by  his 
drinking  part  of  the  contents  of  a  battle  of 
tmknown  antlB^tlc  of  a  potoonoas  natvie; 
that  the  symptoms  preceding  bis  death  were 
those  of  poisoning;  and  that  death  occurred 
by  paralj^  of  the  nerres  of  respiration,  and 
that  be  did  not  believe  Oiat  the  injured  band 
was  any  part  of  the  factor  of  death. 

The  complaint  alleges  that  the  defendants 
carelessly  and  nei^igenOy  failed  to  fnmlsh 
a  soffldent  number  of  competent  servants  or 
proper  appliances  Cor  the  erection  and  re- 
moval of  said  steel  beams,  and  as-  a  resnlt 
of  the  carelessness  and  n^iUgence  of  said 
defendants,  in  their  failure  to  furnish  a  suf- 
fldent  number  of  competent  servants  or  prop- 
«  anpUanees,  a  large  steel  beam  was  dropped 
ni  the  hand  of  V.  B.  Merrill,  thereby  badly 
bnrislng  and  cutting  said  hand  and  Angers. 
The  complaint  alleges  also  that  A.  P.  Schloa^ 
fMeman  of  said  Bilssoori  Bridge  ft  Iron  Com- 
pany, immainatriy  afler  said  injury,  and  at 
tile  request  of  the  defendant  the  Missouri 
Bridge  *  Iron  Oompany,  by  and  through  R. 
P.  Garrett,  its  vice  iWMldait,  and  in  con- 
formity with  the  vxpnm  direction  of  the  Pa- 
dflc  Lime  *  Oypram  Company,  took  V.  B; 
IfotriU  to  the  <rfBee  of  said  Padflc  Lime  & 
Onnom  OosqMUiy,  an  oOoe  in  whUb.  is  kept 
ceftaln  salvBs  and  antlaeptlGs  tac  the  purpose 
of  gtTlng  lmmedlat«  attentkm  to  acddoits. 
ud  than  tamed  over  the  said  V.  B.  Merrill 
to  one  T.  H.  Goilonl,  ageot  of  the  defend- 
ant^ and  mpnmity  reanasted  tbe  said  T.  H. 
Cosftird  to  dreas  the  Injured  hand  aKoeaald 
of  said  MttEill,  uid  to  attend  to  and  care 
for  Um.  niat.  white  the  said  T.  H.  Ooafbrd 
was  treating  and  dressing  the  injured  hand 
u  roqnested  by  said  defendants,  the  said  T. 

H.  Orwfwd,  seeing  that  the  said  Hendll  WM 
becoming  weak  and  faint,  carelessly  and  neg- 
l^intly  gave  to  the  said  Merrill  a  ptdsonous 
Bohtlon  of  antiseptic  Uqnid,  used  as  a  disln- 
f«ctant,  and  represented  and  stated  to  the 
ttid  V.  B.  Merrill  that  It  was  whisky,  the 
bottle  in  which  the  aolntlon  was  contained 
Itariog  no  label  Indicating  that  It  contained 
PotaoD,  and  thereby  carelessly  and  negligent- 
ly caused  tbe  said  Merrill  to  drink  a  quantity 
of  tbe  ianwu  Tba  saM  Uqnld  waa  of  a  t«x7 


poisonous  nature  and  thereby  the^defendants 
carelessly  and  negligently  caused  the  death 
of  said  Merrill  within  about  an  bout  after  he 
drank  the  saaoe,  as  afnesald.  Tbe  complaint 
alleges  also  that  said  X.  H.  Cosford  was  a 
careless  and  incompetent  person  to  care  for 
and  attend  to  said  Merrill,  and  that  the  de- 
fendants were  guilty  of  negligence  and  care- 
lesoMBS  in  placing  said  Merrill  In  his  care. 
The  complaint  aUeges  also  that  the  defend- 
ants were  guilty  of  negligence  la  not  keeping 
a  i^ysiclan  on  or  near  the  premises  where 
the  said  Merrill  was  hurt,  etc 

The  answers  of  the  defendants  denied  most 
of  the  material  allegations  of  the  complaint, 
and  they  allege,  inter  alia,  assumption  by 
Merrill  of  tbe  risk  of  being  hurt  In  handling 
said  beams,  and  that  said  injury  to  his  band 
was  the  result  of  the  negligence  of  MerrUl 
and  bis  fellow  servants,  etc. 

The  affirmative  matter  of  the  answers  was 
deoied  by  the  replies.  After  all  of  the  evi- 
dence was  in,  each  of  the  defendants  moved 
the  court  to  instruct  the  Jury  to  find  a  verdict 
for  the  defendants.  These  motions  were  de- 
nied, and  the  defendants  ask  that  the  Judg- 
ment of  the  court  below  be  reversed,  and  they 
assign  the  denial  of  said  motions  for  an  In- 
structed verdict  as  error. 

[1)1.  When  there  Is  no  conflict  in  the  eri- 
dence,  and  no  dispute  as  to  tbe  material 
facts  of  tbe  case,  tbe  question  for  decision  la 
for  the  court,  and,  under  such  a  state  of 
facts,  the  court  should  direct  the  Jury  as  to 
tbe  particular  verdict  that  they  should  find 
In  accordance  with  the  undisputed  evidence. 
Coffin  V.  Hutchinson,  22  Or.  654,  30  Fac.  424; 
Owens  V.  Snell,  29  Or.  483.  44  Fac.  827; 
WoM  V.  Olty  RaUway  Co.,  45  Or.  446,  72  Paa 
828^  78  Fac.  668 ;  and  Patty  v.  Salem  Flours 
tug  Mills  Co.,  68  Or.  350.  96  Pac.  1106,  98 
Paa  621,  100  Pac  298. 

In  Coffin  T.  HiUtihlnson,  aopra,  tbe  court 
aaya:  "Tbe  gnieral  rule  of  practice  undoubt- 
edly la  that  tt  la  tbe  joovince  of  the  Jury  to 
wali^  the  ^eet  of  oral  evldenee,  and  to  de- 
tttiBlne  the  crediblUty  of  tbe  witnesses,  and 
that  tbe  court  cannot  ordinarily  Interfere 
wttb  that  Ttebt  Bat  this  rote  of  maotiee 
cannot  be  ponttted  to  interfere  with  anotbr 
er  one  equaltr  as  well  setUed,  and  that  la, 
when  there  Is  no  oonfllct  In  the  evidence,  no 
dispute  aa  to  the  facte,  tbere  Is  nothing  to 
submit  to  the  jury,  and  tbe  question  Is  one 
Dt  law  to  be  decided  by  tbe  court.  In  such 
eases.  It  Is  proper  for  the  court  to  direct  the 
verdict ;  and  a  verdict  tbua  wdered  will  be 
sustained.  If  tbe  law  and  tacte  dlaekised  by 
tbe  evidence  wbrrant  it" 

[2]  2.  A  motion  for  an  Inetructed  verdict 
for  tbe  def«idant,  where  no  affirmative  nOet 
is  demanded  by  the  defendant,  presento  the 
same  question,  ui>on  appeal,  as  la  pveaented 
by  a  motion  tor  a  Judgment  of  nonsuit.  Ha* 
her  V.  Miller,  41  Or.  103.  Ill,  68  Fftc.  400. 

[tl  ▲  Judgnaat  of  wuumlt  la  proparly 
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granted  wben  tbe  lOabitifl  falls  to  prove  a 
cause  sufficient  to  be  submitted  to  a  jury. 
See  secUon        Ll  O.  I*. 

[4]  Section  3  of  article  7  of  t&e  Oonstlta- 
tlon  of  tbls  state  provides  that  no  fact  tbat 
taas  been  tried  by  a  Jury  "shall  be  otherwise 
re-ezamlned  in  any  court  of  tbls  state,  unless 
the  court  can  afflrmatlTely  say  there  Is  no 
evidence  to  support  the  verdict"  Evidence 
to  support  a  verdict  must  be  evidence, 
and  must  tend  to  prove  every  material  fact 
In  issue,  as  to  wbldi  the  person  In  whose 
favor  the  verdict  was  rendered  had  the  bur- 
den of  proof.  If  there  was  no  evidence  tend- 
ing to  prove  any  one  material  fact,  Uien 
there  was  no  evidence  to  8ui^>ort  the  verdict. 
If,  In  any  case,  it  was  necessary  toe  the  plain- 
tiff to  prove  several  material  facts  In  issue, 
and  he  proved  all  of  them  but  one,  and  there 
was  no  evidence  tending  to  prove  that  mate- 
rial fact,  and  a  verdict  and  Judgment  were 
rendered  in  his  favor,  such  verdict  and  Judg- 
ment could  be  properly  set  aside,  because, 
under  such  circumstances,  the  court  can  say 
affirmatively  that  there  was  no  evidence  to 
support  them. 

[S]  The  Question  for  decision  in  this  case 
is  whether  there  was  evidence  produced  at 
the  trial,  tending  to  prove  every  material 
fact  at  issue,  as  to  which  the  plaintiff  had  the 
burden  of  proof.  Evidence  produced  by  the 
defendant,  if  any,  tending  to  make  out  the 
plaintiff's  case,  must  be  considered  with  the 
testimony  offered  by  the  plaintiff. 

[I]  3.  The  evidence  as  to  the  injury  to  the 
decedent's  hand  shows  that  there  was  a  pile 
of  steel  beams  lying  on  the  ground  where  the 
railroad  had  unloaded  them.  The  Missouri 
Bridge  ft  Iron  Company  wanted  one  of  these 
beams.  They  were  about  14  feet  long  and  12 
Inches  In  diameter,  and  weighed  about  400 
pounds.  Merrill,  who  was  acting  as  assistant 
foreman  in  handling  the  beams,  had  five  or 
six  men  to  assist  him  in  rolling  over '  one  of 
these  beams.  In  rolling  it  over,  the  Angers 
of  one  of  his  hands  were  caught  between  the 
beams,  and  bruised  or  mashed  on  the  back, 
and  cut  on  the  Inside.  The  other  men  were 
working  under  his  directions,  and  they  were 
his  fellow  servants  in  said  work.  There  were 
six  or  seven  men  rolling  over  this  beam,  and 
all  that  they  did,  up  to  the  time  that  he  was 
hurt,  was  to  roll  the  beam  over.  Three  of 
tbe  men  were  skilled  In  such  work.  Mr.  A. 
P.  ScOiloat  was  a  witness  for  the  plaintiff. 
He  was  general  foreman  on  the  work,  and  he 
testified  that  the  three  skilled  men  and  the 
others  that  Mr.  Merrill  had,  assisting  Idm  in 
rolling  this  beam  over,  were  enough  m«t  to 
handle  the  beam. 

It  must  be  borne  in  mind  that  an  that  they 
did  was  to  tarn  it  over.  The  evldttice  faito 
to  show  who  was  at  teult,  if  any  one,  for  the 
Injury  to  Herrill*B  lingers.  Ab  BfenAll  was 
in  charge  of  the  men  who  assisted  him  to 
roll  tbe  bum  over,  and  tk^  bad  a  Miaclait 
force  to  handle  the  beam,  It  Is  evldoit  that; 


If  any  one  was  goUty  oi  netflfaBceb  It  was 
some  of  his  fellow  servants  or  wwfif-  Tbe 
plaintiff  could  not  recover  for  neghgoice  of 
his  fellow  Bwvanta.  We  find  tbat  time  waa 
no  evidence  tending  to  show  negligence  tn 
the  part  of  tbe  Uiasoarl  Bxldga  ft  Iron  Oom- 
pany,  or  the  otber  dofoidant;  canstatg  ttie  in- 
Jury  to  Uerrill'a  fingers. 

The  Padflc  Lime  &  Oypsum  Company  had 
nothing  to  do  wltb  handling  asM  beams. 
The  oth«-  company  was  an  independent  con- 
tractor for  the  constmctlon  of  the  ate^  bnlld- 
ing.  Merrill  and  the  other  men  woe  woric- 
ing  for  the  Missouri  Bridge  ft  Iron  Company, 
and  not  for  the  Pacific  time  ft  Oypsum  Com- 
pany. 

[7]  4.  Mr.  Schloat,  foreman  of  tbe  tSiB- 
souri  Bridge  &  Iron  Company,  Immediately 
took  Mr.  Merrill  to  the  office  of  the  other 
company  for  the  purpose  of  having  bis  fin- 
gers bandaged.  Ev.  p.  80.  Mr.  Schloat,  as  a 
witness  for  the  plaintltt,  says  that  he  took 
Mr.  Merrill  inside  the  office,  and  that  Coe- 
ford  was  there,  and  he  asked  Oosford  If  lie 
would  dress  Merrill's  fingers  while  he  got  a 
team  to  take  Merrill  to  the  doctor  at  Hunt- 
ington, and  that  Gosford  answered  that  he 
would.  Schloat  then  left  the  office  and  did 
not  return  until  after  Merrill  had  drunk  the 
poison,  as  stated  supra.  When  he  returned, 
he  had  a  team  and  conveyance  to  take  Mer- 
rlU  to  the  doctor  at  Huntington,  d^t  miles 
distant  He  was  taken  to  the  doctor  and 
died,  as  stated  supra.  Schloat  was  the  only 
person  that  asked  Coeford  to  do  anything 
for  Merrill,  and  all  that  he  asked  him  to  do 
was  to  dress  his  fingers  and  put  some  perox- 
ide on  them.  He  did  not  ask  him  to  "treat" 
or  care  for  him.  Ha  intended  to  take  Mer- 
rill to  the  company's  physician  at  Hunting- 
ton for  treatmoit,  and  all  that  he  asked  Cos- 
ford  to  do  was  to  api^  those  simple  extern 
nal  remedies  so  as  to  relieve  Merrill  of  pain 
temporarily,  until  he  should  reach  the  doctor. 
Cosford  had  no  authority  from  him  to  do 
anything  excepting  to  dress  Merrill's  fingers 
and  put  peroxide  on  them,  and,  when  be  did 
that,  he  had  done  all  that  Sdiloat  authorized 
him  to  do.  He  had  no  authority  from 
Schloat  to  give  him  whisky  or  anything  lih 
temally. 

Cosford,  as  a  witness  for  the  plaintiff,  tes- 
tified that  he  wmt  and  got  warm  water  and 
washed  Merrill's  fingers  and  dressed  bis 
wounds  with  bandages  that  were  there.  He 
says  tbat  Merrill  complained  of  distreas,  and 
became  faint  when  he  washed  and  drened 
his  fingers,  and  tbat  the  witness  suggested 
that  a  drink  of  vridsky  or  brandy  would 
strengthen  him,  and  that  Mrs.  Bizor,  who 
had  come  Into  the  office,  secoi^led  bis  auggee- 
tlon,  and  that  Merrill  himself  said  that  he 
thought  it  would  probaUy  do  blm  good.  Gos- 
ford then  looked  up  and  saw  a  plain  bottle 
containing  a  liquid  of  the  color  of  whisky, 
Ui6k  It  down,  removed  Ibe  ooik,  ai^  banded 
the  bottle  to  Merrill,  and  Oa  Utter  took 
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Wveral  swallows  of  It  Neither  Goflft»rd  nor 
Ifenin  BDwlt  of  tlie  fluid,  or  did  anytbinK  to 
detmnlne  what  It  was,  until  after  tbe  latter 
had  drank  of  it  When  MerrlU  tald  that  tt 
waa  a  Decmlar  tasttng  whisky,  GoafcntI  ax- 
amlned  It  and  realised  at  once  that  It  was 
not  wUA?  or  brandy.  It  nrttber  moAt  nor 
tasted  like  whisky. 

Htb.  Stilla  Rizor,  who  was  present  when 
Cosford  gare  the  liquid  to  Merrill,  was  pro- 
duced as  a  witness  for  the  defendants.  She 
k^  a  boarding  house  and  boarded  the  men 
for  a  certain  sum  per  week;  but  she  was 
not  in  the  onploy  of  either  of  the  defokd- 
ants.   She  went  to  the  ofBce  at  that  ttme  to 
telephone  some  one  at  Hnnttngton.  The  only 
phone  at  Gypsnm  was  In  that  ofBee.  This 
witness  was  near  the  door  of  the  office  when 
Mr.  Scbloat  took  Mr.  Merrill  there.  She 
gays  abe  suggested  that  Merrill's  hand  be 
tied  up,  and  that  Cosford  obtained  warm  wa- 
ter and  washed  tbe  tajnred  baud.   Sbe  says 
that  Merrill  got  "kind  of  sick,"  and  Cosford 
suggested  that,  If  he  bad  a  good  drink  of 
whisky,  It  would  be  good  for  him,  and  tbat 
sbe  said,  "Yes."   Cosford  reached  up  to  the 
shelf  and  got  the  bottle  and  handed  it  to  Mer- 
rill, and  tbe  latter  drank  of  It,  as  stated  su- 
pra, snppOGdng  It  to  be  whisky.    She  says 
tbat  sbe  supposed  tbat  It  was  whisky.  Mw- 
rlll  said,  as  she  relates  It,  that  what  he 
dnuak  did  not  taste  Uke  "booze."    She  says 
tbat  Cosford  tbea  took  tbe  bottle  down  and 
tasted  it,  and  handed  it  to  her,  and  She  tast- 
ed It,  and  Cosford  then  inquired  of  her  wheth- 
er sbe  bad  any  mustard,  and  that  she  went 
and  got  some  mustard  and  warm  water. 
Mustard  and  warm  water  were  given  blm, 
but  he  did  not  vomit    Afterwards  she  got 
oU7e  oil  to  give  him,  but  he  refused  to  drink 
it  Sbe  says  that  she  looked  down  his  throat 
to  see  whether  it  was  inflamed,  but  it  was 
not  red.   She  says  tbat.  In  a  short  time,  he 
talked  with  Mr.  Sdiloat  and  got  Into  the 
"rig"  and  went  to  Huntington.  Sbe  says  that 
bad  been  In  tbat  office  many  times  to 
telephone,  but  never  saw  any  whisky  there. 
Sbe  says  that  said  bottle  looked  like  wbisky 
or  brandy.    She  says  that  Mr.  Cosford  did 
not  smell  or  taste  of  ttie  contend  of  the  bot>- 
tie  before  he  gave  It  to  MerrUl,  and  tbat 
Uerrlll  did  not  smell  It  before  drinking  it. 
This  witness  says  that  she  thought  the  bottle 
contained  a  little  carbolic  add,  and  that  It 
ffld  not  taste  like  whisky,  and  that  sbe  smelt 
carbolic  add  in  it  She  says  that  when  Cos- 
ford suggested  to  Merrill  tbat  whltOcy  would 
be  good  for  him,  Merrill  assented  tiiereto. 

It  appears  from  tbe  evidence  of  Cosford 
and  Mrs.  Blzor  that  from  tbe  time  that 
Schloat  took  Merrill  to  the  office  until  after 
be  bad  drunk  the  poisonous  liquid,  supposing 
it  to  be  whisky,  there  was  no  person  In  the 
ofitee  but  Merrill,  Cosford,  and  Mrs.  Steor. 
It  anwsrs  from  the  evldoice  of  Cosford  and 
Mn.  Riser  that  Cosford  was  the  perscm  who 
nssttted  that «  dilnk  of  wMricy  would  bs 


good  for  MerrlU,  and  tbat  feoCb  MerrlU  and 
Mrs.  Rlsor  assented  to  his  suggestion,  and 
that  Cosford  then  reached  up  to  tbe  shelf  or 
box  and  obtained  said  bottle,  uncorked  it, 
and  gave  it  to  Merrill,  and  be  drank  it,  and 
that  aU  this  was  doite  ^tibont  any  gramlns- 
tlon  of  the  bottle  by  any  ime  to  ascertain 
whether  it  was  whisky  or  not  Other  evl- 
dence  shows  tbat  there  was  no  whisky  or 
brandy  kept  there. 

WlUlam  A.  Baker,  president  of  tbe  Padflc 
Lime  ft  Oypsnm  Company,  was  a  witness  for 
the  dtfendanta,  and  testified  that  tbe  said 
office  was  used  for  tbe  bookkeeper,  superin- 
tendent, tbe  architect,  and  himself,  but  that 
tbe  Missouri  Bridge  ft  Iron  Company  and  its 
men  had  no  right  to  use  said  office  for  any 
purpose.  As  to  the  bottle  of  fluid  firom 
which  Merrill  drank,  he  said  that  that  be- 
longed to  him  individually,  and  not  to  hla 
company.  He  testified  that  this  bottle  con- 
tained an  antiseptic  solution,  and  that  he 
had  found  it  very  effective,  when  applied  lo- 
cally on  cuts,  bruises,  etc. 

Tbe  evidence  shows,  without  any  conflict, 
tbat  T.  H.  Cosford  was  not  an  Mnploy*  of, 
or  connected  with,  either  of  the  defendants, 
and  that  he  was  an  employ^  of  the  Bates 
Yalve  Bag  Company,  and  had  a  contract  with 
the  Pacific  Lime  ft  Gypsum  Company  for  in- 
stalling some  machinery  In  tbe  steel  build- 
ing of  that  company,  then  In  process  of  con- 
struction, and  that  on  the  day  that  Merrill 
drank  said  fluid  at  the  office  of  tbe  Padflc 
Lime  &  Gypsum  Company,  as  stated  supra, 
he  was  in  said  office,  examining,  for  his  com- 
pany, some  papers  belonging  to  that  compa- 
ny, and  not  in  the  employ  of  either  of  the  de- 
fendants. He  arrived  there  In  a  buggy  from 
Huntington  only  a  short  time  before  Merrill 
was  hurt 

Neither  of  the  defendants  had  anything 
to  do  with  giving  said  solution  to  Merrill,  and 
none  of  the  officers  or  employes  knew  any- 
thing about  It  until  after  it  had  been  done 
It  was  not  done  as  a  result  of  any  Insttuo- 
tiona  or  authority  given  by  any  oflicer  or  em- 
ploye of  dlher  company. 

A.  P.  Sdiloat  who  took  Merrill  to  said  of- 
fice, vraa  an  employe  of  the  Missouri  Bridge 
&  Iron  Company;  but  he  neither  did  nor 
said  anything  that  can  reasonably  be  claimed 
to  have  had  a  tendency  to  cause  Cosford  to 
give  said  solution  to  MerrilL  AU  he  did  was 
to  ask  Cosford  to  put  peroxide  on  his  fingers 
and  to  dress  them  while  he  went  and  obtained 
a  team  to  take  Merrill  to  the  doctor.  What 
he  said  did  not  imply  that  Cosford  was  to 
treat  him  or  give  him  internal  remedies.  Cos- 
ford alone  is  responsible  for  giving  Merrill 
the  poiscmons  solution.  He  was  a  stranger 
In  that  office,  and  no  one  had  Informed  htm 
that  there  was  any  whisky  there;  but  be 
readied  up  and  took  the  bottle  containing 
the  solution,  uncorked  It,  and  gave  It  to  Mer- 
rlU without  having  wamlned  It  or  taking  any 
preeavtlena  to  asesrtalB  irtiat  Ik  wu  . 
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[I]  Tbe  defendaats  are  not  liable  tor  4am> 
ages  for  tbe  deatb  of  Mr.  Merrill,  unless  they 
were  gull^  of  negligence  In  relation  thereto, 
and  such  negligence  was  tbe  proximate  cause 
of  his  death. 

In  Tolume  1,  |  3,  of  Shearnum  &  Redfleld 
on  N^llgence  <6tli  Ed.),  actionable  negligence 
la  defined  thus:  "Negllgenee,  constituting  a 
cause  of  dTll  action.  Is  sucb  an  omission,  by 
a  responsible  person,  to  use  that  degree  of 
care,  diligence,  and  skill  which  it  was  his  le- 
gal duly  to  use  for  the  protection  of  another 
Iterson  from  injury  as.  In  a  natural  and  con- 
tinuous sequence,  causes  unlntmded  damage 
to  the  latter." 

The  same  authors.  In  section  25a  of  the 
same  volume,  say:  "One  la  liable  for  all  the 
Injurious  consequences  naturally  and  approz-. 
imatdy  caused  by  hla  n^^igenoe." 

The  same  authors,  in  secthm  29  of  the  same 
volume,  state  the  rule  thus:  *Tbe  practical 
solution  of  this  QuestUm  appears  to  ua  to  be 
that  a  person  gidlty  of  negligence  should  be 
held  rmponslble  fior  all  the  consequences 
frtdch  a  prudent  and  experienced  man,  fuUy 
aeanalnted  with  all  the  drcnmstances  whidi 
in  fiict  existed  (whether  they  could  have  been 
ascertained  by  reaaonable  diligence  or  not), 
would,  at  the  time  of  the  nAgllgent  act,  have 
been  fliou^t  reasonably  possible  to  follow, 
if  th^  had.  occurred  to  his  mind." 

The  same  authors,  in  section  82  of  the  same 
volume,  say:  "The  connection  betweai  tbe 
defmdant^s  negligence  and  the  plaintUTs  in- 
jury maj  be  bn^nn  by  an  intervening  cause. 
In  order  to  excuse  the  defoidant,  however, 
this  intervoiing  cause  must  be  either  a  super- 
seding or  a  rerqHnudble  cause.  It  Is  a  super- 
seding cause,  whether  Intelligent  or  not.  If  it 
so  entirely  supersedes  tbe  (^ration  of  the 
deftodant's  negligence  that  It  alone,  without 
his  negligence,  contributing  thereto,  in  the 
slightest  degree,  produces  tbe  injury." 

In  Bowers  v.  H.  T.  &  W.  N.  0.  E.  Co.,  144 
N.  C.  684,  S7  S.  E.  454,  12  L.  R.  A.  (N.  B.) 
446,  the  Supreme  Court  of  North  Carolina 
says:  "It  seems  from  the  authorities  that 
there  are  two  very  essential  elements  In  the 
doctrine  of  proximate  cause:  (1)  It  must  ap- 
pear that  the  injury  was  the  natural  or  prob- 
able consequence  of  the  negligent  or  wrongful 
act;  (2)  that  It  ought  to  have  been  foreseen 
in  the  light  of  attending  circumstances." 

In'  Milwaukee,  etc.,  S.  Co.  v.  Kellogg,  94  U. 
S.  476,  24  L.  Ed.  256,  the  court  says:  "But 
it  Is  generally  held  that,  in  order  to  warrant 
a  finding  that  n^Ugence,  or  an  act  not 
amounting  to  wanton  wrong,  is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the 
injury  was  tbe  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act.  and 
that  it  ought  to  have  been  foreseen  In  tbe 
light  of  tbe  attending  drcumstancea" 

In  Cleghom  v.  Thompson.  62  Kan.  727,  64 
Pac.  605,  54  L.  R.  A.  404,  the  Supreme  Court 
of  Kansas  says:  "We  may  say,  then,  that 
negllgsncsk  to  bt  actionable^  must  resolt  Id 
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damage  to  some  one,  whteh  result,  under  all 
the  drcnmstances  might  have  been  reason- 
ably foreseen  by  a  man  of  ordinary  intelli- 
gence and  prudence,  and  be  the  probable  n- 
am  of  the  iniaal  act" 

In  M.  P.  Co.  V.  Columbia,  66  Kan.  890.  69 
Pac.  338,  68  U  B,  A.  399.  the  court  says: 
"In  cases  of  this  character,  where  two  dis- 
tinct, successive  causes,  unrelated  in  opera- 
tions, to  some  extent  contribute  to  an  injury, 
it  Is  settled,  when  there  is  an  Intervening 
and  direct  cause,  a  prior  and  remote  cause 
cannot  be  made  the  basis  for  recovery  of  dam- 
ages, if  such  prior  cause  did  no  more  tban 
furnish  the  condition  or  give  rise  to  the  occa- 
sion by  which  tbe  injury  was  made  possible." 

In  Beddl<^  V.  General  (Siemlcal  Co..  124 
111.  Appb  86,  the  court  says:  "!Rie  nearest 
efficient  cause  wbidi  is  adequate  to  produce 
and  does  bring  about  an  acddent  Is  tlie  prox- 
imate cause  ot  that  aoddent  Sncii  new  and 
Independent  cause  supersedes  piira  causes 
and  negligences,  If  they  exist" 

In  a.  M.  Co.  V.  Standard  Oil  Co«  68 
400,uaaA.203,27LwB.A.S88,the  facts 
were  that  the  detaidant  sbiKwd  to  a  con- 
signee a  car  load  of  erude  petiolenm  In  a  car 
whldx  had  no  valve^  regnlatlnc  the  ontflow 
of  the  oil.  The  consignee  had  the  car  re* 
moved  to  a  ilde  tnusk,  and  thai,  with  knowl- 
edge that  the  car  was  leafcing,  attenpted  to 
draw  off  the  oil  near  the  idaintUTs  mlU,  the 
engine  zoom  of  whidi  was  lower  tlian  the 
track.  Owing  to  tbe  absmoe  ot  tbe  valve, 
die  oU  ran  out  so  rapidly  that  it  flowed  Into 
plainttfTs  entfne  room,  exploded  and  de- 
stroyed the  mill.  The  United  States  Circuit 
Court  of  Appeals  held  that  the  defendant  was 
not  liable  therefor^  tnce  Us  n^llgence  was 
not  t3ie  proximate  caiise  of  tbe  Injury. 

4  Thompson  on  Ne^lgmosh  i  8774,  says: 
"In  ^plying  this  doctrine  ot  reasonable  care» 
it  is  well  held  that  a  mastw  is  not  liable  for 
Injuries  to  his  servant,  resulting  from  an  ac- 
ddent of  sodi  a  character  that  reasonable 
men.  proceeding  with  reasonable  caution, 
would  not  ordinarily  have  foreseen  and  an- 
tidpated  it;  such  an  Injury  happening  under 
very  exceptional  drcumstanoes,  although  tbe 
precautionary  measures,  if  token,  would  have 
prevented  it" 

In  Ford  v.  Tremont  Lumber  Co.,  123  La. 
742,  49  South.  492,  22  L.  B,  A.  (N.  S.)  917. 
131  Am.  St  Rep.  870,  the  syllabus  Is  as  fol- 
lows: "The  master  is  not  liable  for  Injuries 
to  bis  servant,  resulting  from  an  acddent  of 
such  a  character  that  •  •  «  reasonable 
caution  would  not  ordinarily  have  foreseen 
and  antldpated  it  A  person  Is  not  negli- 
gent for  failing  to  antldpate  that  other  per- 
sons will  be  negllgrat" 

The  defendante  can  be  held  in  this  case 
only  for  n^llgenoe  that  Is  the  proximate 
cause  ot  the  injury  to  the  plaintUTs  intestate. 
Merrill,  and.  If  they  were  not  guilty  of  oeg- 
Ugenoe  of  tlut  diaraeter,  the  plaintiff  has  no 
eanas  ot  actloB,  agalnit  ttieuL 
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We  hare  stated,  sopra.  tbe  snbetance  of  the 
material  «Tldence.  There  is  no  conflict  In  tlw 
evidence  as  to  the  material  facts,  and  the 
questions  for  decision  are  matters  of  law. 

The  lujnry  to  Merrill's  fingers  was  to  nd 
extent  the  cause  of  his  death.  His  death 
was  caused  by  the  fluid  that  T.  H.  Cosford 
gaTe  him  to  drink,  thinking  that  It  was  whis- 
ky, and  the  material  question  for  decision  Is 
whether  the  defendants  were  guilty  of  negli- 
gence that  was  the  proximate  cause  of  tbe 
giving  of  said  solution  to  Merrill.  J.  C. 
Schloat  was  the  foreman  of  the  Missouri 
Bridge  &  Iron  Company,  and  he  took  Merrill 
to  the  oflice  of  the  other  company,  and  asked 
Cosford,  as  stated  supra,  to  dress  his  fingers 
and  put  peroxide  on  them.  Thfit  Is  all  that 
Schloat  asked  Cosford  to  do.  Schloat  did  not 
go  into  the  office,  but,  when  Cosford  signi- 
fied that  he  would  dress  Merrill's  fingers 
and  put  peroxide  on  them,  Schloat  went  im- 
mediately to  get  a  conveyance  to  take  Merrill 
to  the  doctor.  In  a  few  minutes  he  returned 
with  the  conveyance.  While  he  was  gone, 
Cosford  dressed  Merrill's  fingers  and  put 
peroxide  on  them,  as  Schloat  had  requested. 
That  far  he  had  followed  Schloat's  Instruc- 
dous;  but,  In  addition  to  that,  he  had  given 
bim  Qie  poisonous  solution  that  caused  Mer- 
rill's dea^.  We  hold  that  neither  of  tbe  de- 
ffendants  is  responsible  for  this  unfortunate 
act  of  Cosford'B.  Mo  man,  under  the  cir- 
cumstances,  however  wise  or  prudent,  could 
or  would  have  foreseen  that  Cosford  would 
take  a  bottle  of  medldne,  uncork  It,  and 
give  It  to  Merrill  to  drink,  without  smell- 
ing or  taatinx  It.  or  taking  any  precautions  to 
detennine  wheUier  it  was  whisky  or  some- 
tUng  else.  There  was  nothing  on  the  bottle 
to  Indicate  that  it  was  whisky.  No  person 
represented  to  him  that  It  was  whisky,  or 
tbat  there  was  any  whisky  kept  there.  It 
would  have  been  an  easiy  matter  to  detetmlne 
Oat  it  was  not  whisky,  aa  was  shown,  attr 
er  Uerrill  drunk  it,  and  expressed  the  oidn- 
ion  that  it  was  not  wbiaky.  Aa  soon  aa  Cos- 
ford tasted  the  solution,  he  realized  bis  mis- 
take. He  was  a  stranger  there,  and  had  no 
reason  to  believe  that  thwe  was  any  whisky 
In  the  offlos. 

[I]  The  Pacific  lilme  ft  GypaDm  Company 
owned  and  controlled  the  office,  and  owned 
the  medical  ai^llances  that  were  tliere,  ex- 
cepting said  solution  contained  in  said  bottle. 
That  bottle  and  Its  contents  belonged  to  tbe 
preridoit  of  the  company,  but  that  company 
was  not  guilty  of  negligence  in  permitting 
MmiU  to  be  ti^en  to  said  office  to  have  bis 
fliwers  drasBed  wltb  tbe  company's  applianc- 
es. As  stated  supra,  Cosford  was  not  an  em- 
ploye of  either  of  the  defendants,  and  had  no 
oomiectfon  with  them.  He  was  an  emiOeye 
of  another  company,  and  was  Oiere  in  the 
interest  of  hie  oompanj-,  when  Merrill  was 
taken  to  said  office.  His  gMng  said  medicine 

to  Merrill  to  drink  was  his  own  act,  and 


he  alime  is  reqHwalUe  tar  irtiat  lie  did.  Be 
evldaitly  Int^ed  well. 

[II]  Tbe  Missouri  Bridge  &  Iron  Company 
was  not  guilty  of  negligence  In  not  having 
a  phyab^n  rertdent  at  or  near  Oypenm. 
It  had  made  arrangements  with  a  physician 
at  Huntington  to  treat  any  of  its  employee 
that  dhonld  need  medical  treatmokt  TbAt 
company  bad  leas  than  12  onployte  ttiere. 
We  find  that  tbe  motions  for  an  Instructed 
verdict  should  have  been  sustained,  and  that 
the  trial  court  erred  in  not  Instructing  the 
Jury  to  return  a  verdict  for  tbe  defendants. 

Tbe  accident  was  a  very  sad  one,  .but  under 
tbe  facts,  as  shown  by  the  bOI  of  exceptions. 
It  Is  clear  tbat  the  defendants  were  not  at 
fault  therefor.  No  d^ree  of  prudence,  on 
:  the  part  of  the  defendants,  would  have  fore- 
seen that  Coflford  would  give  the  poisonous 
solution  to  Merrill  to  drink,  wiQiont  exer- 
dslns  the  sUi^test  mecantlon  to  asoertaln 
whether  it  was  frtdsfcy.  The  defwdants  being 
without  negligence  in  the  matter  It  is  our 
bounden  duty  to  hold  that  tb^  were  not  lia- 
ble for  damages  tor  the  deaHi  of  Mr.  Mendll. 

The  evidence  la  all  before  us,  and,  fr<«n  tbe 
evidence,  we  find  tbat  there  should  have 
been  a  judgment  In  Qie  circuit  court  for  tbe 
dafatdants.  We  find  ttiat  the  court,  twlow 
erred  In  not  Instructing  the  jury  to  And  a 
verdict  for  the  defendants, 

Tbe  Judgment  of  the  court  below  is  re- 
versed, and  ttAe  cause  la  remanded  to  tbe 
court  below,  with  instructions  to  enter  a  final 
judgment  for  tbe  defuidanta  for  coats  and 
disbursements. 

McBRIDE,  C.  J.,  and  HOOBE  and  BUR-. 
NVrPt,  JJ.,  concur. 


McMillan  t.  mason.  County  Judge,  et  al. 
(Supreme  Court  of  Oregon.    April  14,  1914.) 

1.  HioHWATS  (J  30*)— Establishment— Stat- 

UTOBT  PBOCBEDIHOB— PEOOF  OF  POffllNO  No- 
TIOE». 

Under  L.  O.  L.  {  6280,  diTe<:tine  that  when 
any  petition  is  presented  for  laymg  out  a  county 
road,  it  shall  be  accompauiea  by  satisfactory 
proof  tbat  notice  has  been  given  by  advertise- 
ment posted  at  the  place  of  faolding  the  county 
court,  and  also  in  three  places  in  the  vicinity 
of  the  proposed  road,  an  affidavit  stating  that 
tBe  road  notices  were  posted  in  public  places, 
specifying  them,  but  not  asserting  tbat  either 
notice  waa  in  the  vicinity  of  the  proposed  road, 
followed  by  a  finding  by  the  county  court  that 
the  petition  was  accompanied  by  proof  satis- 
factory to  tbe  court  that  notice  had  been  given 
by  advertisement  In  the  manner  provided  by 
law  by  posting  a  notice  at  the  place  ot  holding 
county  court,  and  also  at  three  public  places 
in  the  vicinity  of  the  proposed  road,  is  insuffi- 
cient to  sustain  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent  Dig.  §8  60-70;  Dec.  IMg.  |  80^ 

2.  HlOHWATS  (fi  41*)~ESTABU6HUBNT—BtAT- 
UT08T  PaOCEEDINOS— EePOBT  OP  ViBWEBS. 

Under  L.  O.  L.  I  6284,  as  amended  by  Laws 
1911,  c.  212,  prescribing  the  duties  of  boards  of 
county  road  viewers,  though  not  expressly  de- 
claring when  the  reports  of  such  boards  shall  be 
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and  Kction  ^90,  gtviiit  an  appeal  from 
the  aasewmeitt  to  the  county  court  at  its  next 
ngolar  term,  and  from  its  decision  to  the  cir- 
cuit court,  tt  is  incumbent  on  a  board  to  file  ita 
report  berore  the  commencement  of  the  term  of 
the  county  court  next  after  ita  appointment,  and 
a  report  filed  March  6,  1913.  by  a  board  ap- 
pointed December  7,  1911,  in  Tfllamook  count/, 
the  terms  of  whose  county  court  are  Bet,  by  L. 
O.  L.  S  2881,  as  emended  by  Laws  1911,  c.  87, 
on  the  first  Wednesday  of  each  month,  will  be 
set  aside. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Diff.  SS  90, 108-131;  Dec.  Dig.  8  41  .♦] 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  County;  Webster  Holmes.  Judge. 

Writ  ot  review  prosecuted  by  N.  McMillan 
against  Homer  Mason,  County  Judge,  and 
others  as  the  county  court  of  TUlamook 
Coun^.  From  a  Judgment  of  the  circuit 
court  dismissing  the  writ,- plaintiff  appeals. 
BeTersed  and  remanded,  with  directions. 

Tbls  iB  a  special  piooeeding  by  N.  McMlU- 
an  to  rerlew  tbe  action  ot  the  county  court 
of  TUlamo<A  connty  in  the  matter  of  locating 
a  connty  road  acrosB  the  pientlaes  of  the 
plaintiff  and  not  allowing  him  any  damages 
caused  tber^y.  A  writ  of  review  was  is- 
>ned  by  order  of  the  drcnit  court  for  that 
oranty,  and  directed  to  the  defendants,  Hmn- 
er  Mas(»i,  as  oounty  judge,  and  George  B. 
Bdner  and  Herman  Farmer,  aa  county  cam- 
mlssioners  of  that  county,  constituting  the 
county  court  thereof,  and  in  obedience  to  such 
command  the  proceedings  relating  to  the  un- 
dertaking  to  establish  the  highway  were  certi- 
fied and  sent  up.  Tbe  trial  court  ctttulder^ 
Ing  the  matters  dismissed  the  wilt,  and  the 
plaintiff  appeals. 

'  S.  S.  Johnson,  of  Tillamook,  for  appellant 
M.  J.  Gersoni,  of  Tillamook  (D.  H.  Upjohn, 
of  Dallas,  on  the  brief),  for  respondents. 

MOOBE;  J.  The  transcript  shows  that  on 
December  7,  1911,  the  plaintiff  and  35  others, 
who  are  designated  as  freeholders  residing 
in  the  road  district  where  the  public  high- 
way was  to  be  laid,  petitioned  the  connty  court 
of  Tillamook  county  to  locate  a  county  road 
described  as  follows:  "Commencing  at  a 
point  30  feet  south  of  the  S.  W.  comer  of 
block  5  in  Garibaldi,  said  point  being  in  sec- 
tion 21  T.  1  N.,  B.  10  W.,  W.  M.,  as  shown  on 
the  records  of  the  county  clerk  of  Tillamook 
county,  and  running  thence  In  a  northwester- 
ly and  northeasterly  direction,  parallel  to  the 
right  of  way  of  the  P.  B.  &  N.  By.  as  nearly 
as  possible,  using  streets  of  the  towns  as  now 
platted  along  the  proposed  route  of  said 
road  where  possible,  and  terminating  20  feet 
north  of  the  N.  W.  comer  of  block  23  in 
Wheeler,  said  point  being  in  section  2.  T.  2 
N..  B.  10  W.,  W.  M.  as  shown  in  the  records 
aforesaid."  The  petition  was  accompanied  by 
an  affidavit,  which  reads:  "State  of  Oregon, 
County  of  TUlamook-— ss.:  I,  F.  L.  Sapplng- 
ton,  being  first  duly  sworn  on  oath  say,  that 
I  iH)sted  notices  (a  copy  of  which  Is  hereto 


annexed)  of  the  proposed  road  in  tbe  foUow- 
tng  public  places  to  wit:   On  Union  Fishery 
Dock  at  Wheeler,  U.  S.  Post  Office  at  Rock- 
away,  Nelson  Co^'s  store  in  Garibaldi,  Ore- 
gon, and  one  at  tbe  courthouse  dow  In  Tilla- 
mook City  in  said  county  and  state  of  Oregon, 
thirty  days  prior  to  the  presentation  of  peti- 
tion herein,  to  wit:   On  the  26th  day  of  Oc- 
tober, 1911,  and  that  all  of  said  petitioners 
are  householders  residing  in  the  Tlcinit^  of 
said  proposed  road  In  Tillamook  connty  and 
state  of  Oregon.   [Signed]  F.  L.  Sappington," 
and  duly  Terifled.   The  notice  thus  referred 
to  was  in  due  form  and  properly  subscribed 
by  all  tbe  petitioners.   At  the  time  the  peti- 
tion was  presented,  the  county  court  made  an 
order  as  follows:    "Now  at  this  time  this 
matter  came' on  to  be  heard  upon  the  peti- 
tion of  N.  McMillan  and  others  for  a  county 
road,  described  as  follows  [setting  forth  the 
proposed  route  and  termini  as  hereinbefore 
flTCD]:   And  it  appearing  to  the  satisfaction 
of  tbe  court  that  the  said  petition  is  signed 
by  more  than  12  freeholders  residing  In  the 
road  district  In  which  said  proposed  road 
is  located,  and  the  same  being  accompanied 
by  proof  satisfactory  to  the  court  that  no- 
tice has  been  given  by  advertisement  In  the 
manner  provided  by  law  by  posting  at  the 
place  of  holding  county  court,  and  also  at 
three  public  places  In  the  vicinity  of  said  pro- 
posed road,  more  than  30  days  previons  to 
the  presentation  of  said  petition  to  the  conn- 
ty court,  notifying  all  persons  concerned  that 
application  would  at  this  time  be  ma(Te  to 
court  for  the  laying  out  of  such  road,  said 
notices  each  being  duly  signed  by  each  of 
said  petitioners ;  and  the  said  petitioner  hav' 
Ing  presented  to  the  court  bis  bond  in  the 
sum  of  $200,  and  said  bond  being  found  sat- 
isfactory, the  same  Is  ordered  approved  by 
the  court   It  is  further  prdered  that  V.  O. 
Jackson,  coanty  surveyor,  and  Fred  Zaddach 
and  F.  M.  Wakeley,  duly  Qualified  freeholders 
of  this  county,  be  and  they  are  hereby  ap- 
pointed as  the  board  of  road  viewera  for 
the  laying  oat  of  said  road,  and  they  are 
hereby  ordered  and  directed  to  meet  at  the 
Wheeler  mill  on  the  4th  day  of  January, 
1912,  at  10  o'clock  a.  m.  near  the  terminus  of 
said  road,  or  in  case  of  their  failure  to  meet 
on  said  day,  then  five  da^  thereafter,  and  to 
snrvey  and  view  and  lay  out  said  road,  and  to 
make  due  report  of  their  proceedings  to  this 
court"    The  record  of  the  county  court  of 
March  7,  1913,  shows  that  the  report  of  the 
board  of  viewers,  "In  the  Matter  of  the  Peti- 
tion of  N.  McMillan  and  Others  for  a  County 
Boad  known  as  Gartbaldt-Wheeler  Boad," 
was  read  on  that  day  and  on  the  two  pre- 
ceding days,  and  It  was  ordered  that  the  re- 
port be  accepted  and  the  county  clerk  was 
directed  to  record  the  plat,  proflle  and  field 
notes  of  the  survey.  Tlie  plaintiff  on  Hardi 
22,  1918.  and  prior  to  the  next  sncceedlo? 
term  of  the  county  court,  filed  with  the  clerk 
wrttten  objections  to  the  report  of  the  board 
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of  road  liewBOi.  gtvlng  ft  dewriptUm  ot  lils 
land  through  which  the  line  of  the  proposed 
highway  was  snrreyed.  etatlng  the  area  of 
the  premises  nndertaken  to  be  appropriated 
thereby,  and  asserting  that  he  would  sustain 
damages  In  conseqnence  thereof  in  the  earn 
of  $8470.  The  county  court  on  April  6,  1913. 
rejected  bis  claim,  to  review  which  action 
these  proceedings  were  instituted  and  deter- 
mined, as  hereinbefore  set  forth. 

[1]  It  is  contended  by  plaintiff's  coiinsel 
that  the  proof  of  the  posting  of  the  road  no- 
tlEw  was  insufficient  in  that  it  does  not  ap- 
pear from  the  affidavit  nt  Sappington  that 
they  were  pat  up  in  the  vicinity  of  the  pro- 
posed  road.  The  statute  directs  generally 
that  when  any  petLtion  is  presented  for  lay- 
ing out  a  county  road  it  shall  be  accompanied 
by  satisfactory  proof  that  notice  has  been 
given  by  adverttsement,  posted  at  the  place 
of  holding  the  county  court,  and  also  in 
three  public  places  In  the  vicinity  of  the  pro- 
posed road.  L.  O.  L.  §  6280.  The  affidavit  re- 
ferred to  statee  that  the  road  notices  were 
posted  in  public  places,  specifying  them,  but 
It  does  not  assert  that  either  notice  was  put 
up  Id  the  vicinity  of  the  proposed  road.  The 
eoun^  conrt,  however,  found  that  the  petition 
was  "accompanied  by  proof  satisfactory  to 
the  court  that  notice  has  been  given  by  ad- 
Tertisetnent  In  tiie  manner  provided  by  law 
by  po8tli«  of  notice  at  the  place  of  holding 
county  court  and  also  in  three  public  places 
la  the  vidnlty  of  said  proposed  road."  This 
Is  not  a  decision  upon  a  question  of  fact,  but 
is  a  conclusion  of  law  without  the  statements 
of  any  facts  upon  which  to  predicate  such 
determination,  so  far  as  discoverable  from  an 
fsspection  of  the  order  of  the  county  court 

In  Sweefe  v.  Jorgensen,  88  Or.  270,  54  Pac. 
156,  the  affidavit  of  the  posting  of  road  no- 
Hces  foiled  to  state  that  either  was  put  up 
In  a  public  place,  except  by  Inference  with 
respect  to  one  notice,  which  was  posted  on 
the  county  courthouse  door.  The  otdax  ot  the 
county  court  in  respect  Uiereto  was  as  CoUowS: 
"And  It  further  appearing  the  notice  of  post- 
ing said  petition  at  this  time  baa  been  fully 
gtven,  as  required  by  law,  fbr  more  tlian  30 
days  prior  thereto,  by  posting  notioe  thereof, 
duly  signed  by  more  than  12  ot  the  lawful 
peUtioners,  In  three  of  the  most  public  places 
along  the  line  of  said  xooposed  road,  one  ot 
Slid  notices  taOced  to  G.  H.  Voegays  bam, 
one  of  said  notices  tadked  to  a  teato  post  at 
or  near  the  east  end  of  said  proposed  road, 
and  one  of  aaid  notices  on  the  south  side  ot 
tlie  old  stage  bam  on  the  line  the  proposed 
road,  and  also  by  posting  one  of  such  notices 
for  such  period  of  time  at  the  idace  ot  hold- 
<ng  conrt"  In  referring  to  the  order  quoted 
Mr.  Juatlcs  WolTerton,  q;)eftking  for  the  court, 
sBTs:  *frhis  record  is  qnite  snffldent  by 
intmdment  to  show  a  posting  in  three 
wUlc  itlaoes  within  the  Tidnity  of  the  pro* 
posed  road."  Further  in  the  (pinion  It  Is 
obserred:  "Bat  the  Jonmal  entry  redtea  the 
posOng  (rf  soldi  noticei^  *aU  of  which  were  in 


public  places  within  the  vlclni^  of  said  pro-, 
posed  road,  and  tliat  these  facts  were  made 
satlsfactorUy  to  appear  to  the  court'  (bus 
IndleatlQg,  in  effect  that  It  is  sufficient  if  it 
be  made  satisfactorily  to  appear  to  the  court 
that  the  posting  was  In  public  places  within 
the  vicinity  of  the  road  by  evidence  at  the 
hearing  otherwise  than  by  affidavit" 

In  the  case  at  bar  It  will  be  remonbered 
that  the  county  court  made  no  findings  as  to 
where  the  notices  were  posted,  so  that  It 
must  be  Inferred  that  no  proof  was  offered 
other  than  Sapplngton's  affidavit  which  is 
Insufficient  In  the  partico^rs  specified. 

[2]  Section  6284.  L.  O.  L.,  as  amended  Feb- 
ruary 23,  1911  (Laws  Or.  1911,  c.  212),  In- 
cluding also  sections  6283-0288  of  the  com- 
pilation indicated,  does  not  expressly  declare 
when  the  report  of  the  IXHird  of  county 
viewers  or  the  ^ts,  etc.,  of  the  county  sur- 
veyor shall  be  filed  with  the  county  clerk. 
That  board  is  required,  while  viewing  and 
laying  out  a  county  road,  to  assess  and  de- 
termine how  much  less  valuable  the  premises 
are  through  which  the  road  Is  surveyed  and 
located,  and  set  fwth  In  the  report  the  con- 
clusion with  respect  to  the  estimate,  and  any 
person  aggrieved  at  the  determination  may 
appeal  from  the  asseaament  to  tlie  county 
court  at  its  next  regular  term,  and  from  the 
dedsion  of  the  county  court  to  the  drcolt 
court  U  O.  L.  S  6290.  It  is  beUeved  that 
when  this  clause  of  the  statute  construed 
In  connection  with  section  6284  thereof  as 
amended,  It  ia  incumbent  upon  the  members 
of  tbe  county  board  of  road  viewers  to  malce 
and  file  a  repcwt  of  their  eoncInBlon  with 
respect  to  the  advisability  of  establishing  tiie 
county  road  petitioned  fbr  before  the  oom- 
mmcemoit  of  the  term  <tf  the  oounty  court 
Immediately  next  after  tbe  term  lliereof 
when  the?  were  appointed.  By  6oSxig  so  all 
persons  Interested  In  the  proposed  road  or  in 
the  alteratltHi  of  a  public  highway  would 
have  noUce  of  the  proceedings,  and  an  op- 
portunity to  be  heard  in  respect  thereto.  In 
the  case  at  bar,  though  the  viewers  were  ap- 
po^ted  December  7,  ISII,  fbeix  r^ort  was 
not  acted  upon  until  Mardi  S,  1913,  when  It 
was  read  for  the  first  time. 

Tbe  petition  for  the  writ  of  review  states 
that  tiie  report  was  subscribed  by  the  board 
of  county  road  viewers  December  8.  1912,  or 
iX  months  and  20  days  after  their  apptdnt- 
mmt  and  that  tbe  le^ott  was  returned  to 
tbe  county  eonrt  Mandi  S,  1918.  A  term  of 
the  county  court  for  the  transaction  of  the 
county  budness  ia  required  to  he  held  in 
Tillamook  ooon^  on  the  first  Wednesday  of 
each  month.  L.  Ol  L.  f  SSBU  ^  ammded 
February  10,  1911  (Laws  1911,  c.  87).  The 
road  petitlcmed  for  herein  probaUy  does  not 
mudi  exceed  10  mllea  In  length,  and  why  it 
diould  bave  required  1  year,  8  months,  and 
1  day  to  view  and  survey  the  pn^osed  route 
and  make  and  file  a  r^rt  thereof,  including 
a  plat  and  profile  of  tbe  survey,  aju)  to  secure 
an  order  eBtabUsblng  the  lU^way,  is  not 
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explained  In  any  manner.  Am  these  nports 
ware  not  ffled  inrlor  to  tbe  first  Wednesday 
in  January,  IftlS,  the  next  i^lar  term  of 
Hie  connty  eonrt  of  that  county  aftw  the  ap- 
pointment of  the  board  of  road  Tiewers,  a 
sense  of  flilr  dealing  demands  Qiat  these  pro* 
ceedlngs  should  be  set  aidde  in  orda  that 
another  petition  may  be  filed,  notice  thereof 
be  given,  proof  given  as  required  by  law.  and 
a  review  and  resurvey  of  the  proposed  route 
be  made. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
set  aside  all  proceedings  undertafcoi  to  es- 
tablish the  county  road. 

ElAKIN,  BUBNETT,  and  BAMSBY.  33., 
concur. 


STATE  V.  DAVIS. 
(Supreme  Court  of  Oregon.   April  T,  1914.) 

L  CBIUINAL  IwlW  (}  368*)— BVIOENCE  — Bkb 

In  a  prosecution  for  murder,  aa  exclama- 
tion of  decedent's  daughter,  daring  a  scuffle  be- 
tween defendant  and  decedent's  husband  and 
another  at  the  time  of  the  killing,  that  defend- 
ant had  killed  her  mother,  was  admissible  as 
part  of  the  res  gestn. 

[Bd.  Note.— For  other  eases,  see  Crimloal 
Law.  Cent  Dig.  H  806^  812,  814,  8U,  821 ; 
Dec.  Dig.  S  36^«]  • 

2.  WSTNESSBS   (S  393*>— Impkachmknt— FOB- 

UEB  Inconsistent  Testiuont. 

Though,  under  L.  O.  L.  1  864,  providing 
that  a  witness  ma;  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements 
iacoDsietent  with  his  present  testimony,  a  cor- 
oner or  stenographer  may  be  called  to  testify 
whether  a  witness  made  statements  at  an  in- 

aueat  inconsistent  with  his  present  testimony, 
lie  ezcluaion  of  the  coroner's  record,  consist- 
ing of  a  synopsis  of  the  evidence,  or  of  the 
stenographer's  transcript  of  it,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |f  1262-1^57;  Dec.  Dig.  J  393.*] 

3.  Homicide  (§  145*)— Intent— Use  of  Dead- 
ly Weapon— PBEauMPTioN—Ruucs  op  Evi- 
dence. 

Neither  U  O.  L.'  |  798,  snbd.  2.  relating  to 
conclusive  presampttons,  providing  that  a  ma- 
licious and  guilty  intent  is  presumed  from  the 
deliberate  commission  of  an  unlawful  act  for 
the  purpose  of  injuring  another,  section  790, 
subd.  3,  providing  that  a  person  is  presumed  to 
intend  the  ordinary  consequences  of  his  volun- 
tary acts,  nor  section  1804.  providing  that  if 
any  person  in  the  commission  or  attempt  to 
commit  any  felony  kill  another,  such  person 
shall  be  deemed  guilty  of  murder  in  the  second 
degree,  authorized  an  instruction  in  a  prosecu- 
tion for  murder  committed  while  the  defendant 
was  engaged  in  fight  with  others  than  the  de- 
cedent, that  it  is  presumed  that  a  person  udng 
a  deadly  weapon  intended  the  conseqaences 
which  happened  from  it 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  262-264;  Dec.  Dig.  8  145.*) 

4.  Homicide  (f  113*)  — Sblf-Defenbe— Ao- 
GBESRioN  or  Defendant. 

Where  defendant  is  the  aggressor,  he  can- 
not rely  upon  self-defense  unless  be  has  first 
withdrawn  from  the  combat  in  such  a  manner 


aa  to  show  his  adrertary  Us  tatestlui,  tn  good 
faith,  to  desist. 

CEd.  Note. — For  other  eases,  see  Homicide, 
Cent  Dig.  |f  151,  162;  Dec  Dig.  1 113.*] 

B.  HoiaoiDB  (I  30O*)—lN8nvcTioH»— Bub- 
den  or  Pboof. 

Under  L.  O.  Ix  H  1500,  1506.  giving  the 
defendant  the  right,  onoer  the  plea  of  not  guilty, 
to  make  every  defense  he  haa,  indudins  self- 
defense  and  insanity,  except  former  convicttoa 
or  acquittal,  which  must  be  spedaUy  pleaded, 
and  section  888,  snbd.  S,  pladng  the  burden  of 

?roof  always  upon  the  state  except  cm  the  de- 
euse  of  insanity,  as  to  which  section.  1027 
casts  the  burden  on  the  defendanL  it  was  error 
to  instruct  the  Jury  that  if  they  found,  beyond 
a  reasonable  doubt,  that  defendant  was  Justified 
in  shooting,  they  should  find  him  not  guut7,  and 
if  they  did  not  find  beyond  a  reasonable  doubt 
that  he  was  Justified  they  should  find  him  guilty 
of  .  one  of  toe  crimes  specified  in  the  instroc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Bomidde, 
Cent  Dig.  H  614,  616-620,  622-680;  Dec  Dig. 

a.  CaiMiNAi,  Law  »  1182*>— AFFKAi^BsviBir 
— Afttbuance— Habuless  Brbob. 

Const  art  7,  |  3  (L.  O.  I*  p.  xidv),  pro- 
viding that,  if  the  Supreme  Court  shall  be  of 
the  opinion  that  the  judgment  appealed  from 
was  such  as  should  have  been  rendered,  the 
judgment  shall  be  affirmed  notwithstanding  an; 
error  committed  during  the  trial^  does  not  au- 
thorize, affirmance  of  a  conviction  where  the 
case  was  sabmltted  on  a  wrong  theory  of  the 
law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3203-3214 ;  Dea  Dig.  f 
1182.*] 

Department  2.  Appeal  from  OiiCDlt  Gout, 
Polk  County ;  Webster  Bolmes,  Judge 

Louis  Davis  was  convicted  of  murder  in 
ttae  second  degree,  and  appeals.  Bevened 
and  remanded  for  new  triaL 

This  defendant  was  Indicted  for  murder  hi 
the  first  d^ree,  to  which  he  entered  a  plea 
of  not  guilty.  Trial  was  had  resulting  In  a 
verdict  of  murder  in  the  second  degree.  De- 
fendant and  his  wife  were  separated,  and  the 
wife  waa  at  the  home  of  her  parents,  Mrs. 
Eliza  J.  Stewart  and  G.  M.  Stewart  near 
BallstOD,  in  Polk  county.  Or.  On  the  morn- 
ing of  June  29,  1913,  the  defendant,  at  Eobi, 
put  an  automatic  gun  into  his  pocket,  ainl 
went  from  there  to  Dallas.  Arriving  at 
Ballston  about  6  o'clock,  he  spent  the  night 
in  a  grove  about  400  yards  from  the  Stewart 
home.  Near  6  o'clock  on  the  morning  of  the 
30th  he  went  to  the  Stewart  home,  and  met 
his  wife  and  her  mother  in  the  dooryard,  aud 
on  going  into  the  house  by  the  kitchen  door 
defendant  was  ordered  away  by  G.  M.  Stew- 
art, when  Stewart  says  defendant  drew  a 
gun  out  of  his  pocket  Stewart  then  with- 
drew and  went  to  a  neighbor's  (Agee's),  and 
asked  him  to  go  over  to  Ids  boas&  They 
returned  to  the  house  and  went  in  throngl) 
the  front  door,  passing  through  the  botii<e  to 
the  kitdien,  where  d^endant  and  his  wife 
and  her  mother  were.  As  told  by  Agee, 
Stewart  ordered  defendant  to  leave  the  house, 
and  Davis  moved  forward  a  oou|de  of  ste]» 
and  commenced  shooting ;  the  first  shot  stril^- 
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lag  Afce,  u  did  thne  oUier  abota  fired  la 
dose  Boccessioa.  DoEins  this  time,  Agee  and 
^evait  took  hold  of  Darls  for  the  purpom 
of  disarming  him,  and  Mrs.  Stewart  was  kill- 
ed by  a  boltet  Stewart  bad  a  gan  in  his 
podttt,  and  dnrliig  the  struggle  droi^ed  It 
OB  the  floor.  The  guns  were  both  of  the  same 
ctliber.  Stewart  says  bis  gun  was  not  fixed 
It  alL  ^lere  ma  some  controrersr  at  the 
tiUI  wfaeUier  Vbn.  Stewart  was  killed  by  a 
ballet  from  defmdant'a  gnn  or  from  that  ttf 
StevBTt;  sot  bdng  involved,  however,  on 
tUs  spiwal.  In  Salem,  oa  Jime  28tb,  defuid- 
ut  had  made  threats  to  Blarshall  Stewart,  a 
brother  of  MrsL  Davis,  that  he  (Stewul) 
would  bmr  bis  mother  over  this  (the  trouble 
growing  out  of  the  separation  of  defendant 
and  his  wlfe)^,  and  that  be  would  pat  a  ballet 
throsA  bimsdf.  He  made  other  threats  at 
tbe  flame  time,  and  also  to  other  people  at  a 
maeat  time  that  be  wonld  Ull  Mrs.  Stew- 
art 

With  other  Instructions,  the  court  gave  the 
foUowtng  to  whidi  the  detoidaat  took  excep- 
tions, relying  upon  it  as  reversible  error: 
"Now  the  voluntary  and  Intentional  use  of  a 
deadly  weapon  of  one  capable  of  taking  life 
leaves  tbe  presumption  of  malice,  and  there 
has  been  some  testimony  Introduced  here  of 
threats  made  by  this  defendant  You  are  the 
sole  Judges  of  whether  you  think  that  is  true 
or  Dot,  beyond  a  reasonable  doubt,  and  tbe 
threats,  if  they  are  proven  In  a  case  of  this 
Und,  are  permitted  for  the  purpose  of  show- 
ing premeditation,  and  a  deliberate  design, 
and  also  of  malice,  so  you  most  consider 
whether  or  not  you  think  the  defendant  has 
nuide  threats  upon  tbe  Ufe  of  the  deceased. 
•  •  •  And  tbe  deliberate  use  of  a  deadly 
weapon.  It  is  presumed  that  the  person  us- 
ing it  intended  the  consequences  which  hap- 
pened from  the  same,  and  you  have  a  right 
to  conaider  that  in  connection  with  other  evi- 
dence, and  when  it  comes  down  to  a  case  of 
sdf-defeose,  which  the  defendant  has  under- 
taken to  avail  himself  of  here.  It  Isn't  neces- 
sary that  there  be  actual  or  real  danger  em- 
anating from  some  person  toward  tbe  accus- 
ed; but,  if  it  has  the  appearance  of  beixi^ 
real  or  genuine,  and  of  such  a  nature  as  to 
caaae  him  to  t>elleve  he  will  suffer  great 
bodily  barm,  then  the  person  under  those  clr- 
cQmatances  is  justified  In  taking  human  life 
on  his  own  t>ehalf.  But  that  must  be  of  such 
an  appearance  as  wonld  satisfy  any  reason- 
able man,  under  the  circumstances,  that  he 
was  in  real  or  apparent  danger  of  great  t)odi- 
ij  hsrm.  And  also  the  defendant  could  not 
arail  himself  of  tbe  defense  of  self-defense  if 
he  bad  provoked  tbe  quarrel ;  the  rule  being 
that  if  a  person  starts  a  row,  a  fight,  himself, 
and  then  tbe  other  party  resists,  even  with 
a  weapon,  he  Is  not  In  a  position  to  take  that 
indlTldnars  life,  and  Invoke  the  rule  of  self- 
defense.  The  only  theory  when  self-defense 
is  allowed  Is  whea  a  man,  when  be  is  not  the 
anreSBor,  protects  hia  own  life  from  ^tber 
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r«U  or  aroarent  danger  to  himself  from  great 
bodily  harm.  You  will  oonalder  tbe  evideooe 
carefully  In  that  regard,  as  you  should  con- 
sider all  the  evidence  in  this  case.  If  you 
find  from  aU  the  evidence,  beyond  a  reason- 
able doul>^  nnder  tlu  rules  given  you  tbat 
this  defendant  was  Justified  under  all  the  dr- 
cumstances.  In  shooting  with  a  pistol  to  pro- 
tect himself  fnmi  great  bodily  harm,  then  yon 
should  find  him  not  guilty,  but,  If  yon  do  not, 
beyond  a  reasonable  doubt,  tb«i  you  should 
find  him  guilty  of  some  one  of  those  crimes 
about  which  I  have  heretofore  charged  you." 
The  trial  resulted  in  a  verdict  of  murder  in 
the  second  degree,  and  Jndgmrat  was  render- 
ed against  the  defendant,  from  whidi  he  ap* 
peala 

Walter  Jj.  Tooze,  Jr.,  of  Dallas,  for  appel- 
lant D.  H.  Upjohn,  Dlst  Atty.,  and  J.  B. 
Sibley,  both  of  Dallas,  for  tbe  State. 

EAKIN.  J.  <after  stating  tbe  facts  as 
above).  [1]  It  is  first  objected  tbat  It  was 
error  on  the  part  of  the  court  to  admit  in 
evidence  an  exclamation  by  defendant's  wife 
during  the  scuffle  at  tbe  time  Mrs.  Stewart 
was  shot  and  fell,  namely,  "He's  killed  Ma." 
This  wds  evidently  a  siHintaneouB  exclama- 
tion made  in  the  excitement  of  the  occasion- 
by  Mrs.  Davis,  and  was  a  part  of  tbe  trans- 
action— an  expression  incident  to  and  occa- 
sioned by  what  was  taking  place.  It  was  In- 
dicative of  both  the  fact  that  Mrs.  Stewart 
had  been  killed  and  of  tbe  particular  instant 
of  her  fall,  and  was,  In  fact,  contemporane- 
ous with  tiie  transaction  and  a  part  of  the 
res  gestie ;  and  its  admission  in  evidence  was 
not  error. 

[2]  It  is  assigned  as  error  tbat  the  court 
refused  to  permit  d^endant  to  Introdura  in 
evidence  the  record  of  the  coroner's  inquest 
held  over  the  body  of  the  decedmt  The 
county  clerk  was  called  as  a  witness  and  ask- 
ed to  produce  the  report  of  the  coroner  of 
the  proceedings  had  at  the  Inquest.  This  was 
offered  in  evidence  by  the  defendant  that  tbe 
testimony  of  Mr.  Stewart  might  be  read  to 
the  Jury  for  the  purpose  of  impeaching  him. 
The  coroner  Is  required  by  statute  to  reduce 
the  evidence  taken  at  tbe  Inquest  to  writing, 
and,  If  the  coroner's  Jury  find  that  a  crime 
was  committed,  tbe  coroner  must  forthwith 
deliver  the  testimony  and  the  verdict  to  a 
magistrate,  who  must  issue  a  warrant  for 
the  arrest  of  a  person  charged  with  tbe 
crime;  but  the  statute  does  not  make  the  re- 
port of  the  evidence  by  the  coroner  evidence 
against  tbe  defendant  or  cause  it  to  be  used 
other  than  as  a  basis  upon  which  the  war- 
rant may  be  issued.  However,  that  did  not 
prevent  Its  being  used  as  evidence  for  Im- 
peachment purposes,  if  It  was  written  by  the 
witness  or  signed  by  him  and  properly  identi- 
fied. Usually  tbe  coroner  preserves  only  a 
synopsis  of  it,  or,  if  taken  by  a  stenographer, 
his  transcr^  <^  It  la  not  Buflldent  to  im- 
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peach  tbe  wltnesB  wlio  testtfled,  u  be  Is  not 
bound  by  tbe  minutes  of  tbe  testimony  or  the 
transcript  thereof  as  being  tbe  exact  state- 
ments  made  by  him,  although  the  coroner  or 
the  Btenograptaer  may  be  called  to  testify 
whether  the  wituess  made  some  -statments 
inconsistent  with  his  present  testimony  un- 
der the  provisions  of  section  834,  L.  O.  L. 
There  was  no  error  In  excluding  the  coro- 
ner's record. 

[3]  Error  is  alleged  In  the  giving  of  the 
first  part  of  the  second  instruction  quoted, 
namely:  "It  is  presumed  that  the  person  us- 
ing it  (a  deadly  weapon)  Intended  the  conse- 
quences which  happened  from  the  same." 
This  does  not  come  within  any  of  the  statu- 
tory presumptions.  Subdivision  3  of  section 
799,  on  the  subject  of  a  disputable  presump- 
tion, provides  that  a  person  la  presumed  to 
Intend  the  ordinary  consequences  of  his  vol- 
untary acts ;  and  subdivision  2  of  section  708, 
as  to  a  conclusive  presumption,  provides  that 
a  malicious  and  guilty  Intent  is  presumed 
from  the  deliberate  commission  of  an  unlaw- 
ful act  for  the  purpose  of  injuring  another ; 
but  neither  of  these  is  followed  by  tbe  court. 
The  Instruction  was  given  aa  a  conclusive 
presumption,  at  least  it  would  be  so  under- 
stood by  the  jury.  It  would  not  be'  true  in 
every  case  that  such  a  presumption  would 
arise  as  to  the  ordinary  consequence  of  an 
act;  but  the  killing  of  Mrs.  Ste\vart,  If  the 
shot  having  that  result  was  intended  for  and 
directed  at  Agee,  would  not  be  the  ordinary 
consequence  of  the  act.  The  first  presump- 
tion of  law  in  such  a  case  is  that  the  defend- 
ant Is  innocent  until  the  contrary  is  made  to 
appear ;  but  when  it  is  shown  that  he  killed 
deceased  by  the  deliberate  use  of  a  deadly 
weapon,  and  the  killing  Is  otherwise  unex- 
plained, the  statutory  presnmption,  that  an 
intent  to  murder  is  conclusively  presumed 
from  the  deliberate  use  of  a  deadly  weapon 
cansli^E  death  within  a  year,  would  prevail. 
When  the  attendant  circumstances  of  the 
killing  are  shown  in  evidence,  the  presump- 
tion must  be  taken  in  the  light  of  the  facts 
proved ;  but  a  presumption  cannot  be  raised 
contrary  to  the  facts  established ;  and,  where 
there  Is  a  conflict  in  tbe  evidence.  It  is  for 
the  Jury  to  determine  what  are  the  facts. 
If  Mrs.  Stewart  was  killed  by  accident,  then 
the  presumption  given  by  the  court  would 
not  follow ;  but  even  were  she  killed  by  de- 
fendant, though  unintentionally,  the  malice 
against  Agee  or  Stewart,  If  defendant  were 
the  aggressor,  is  by  the  statute  carried  over 
to  Mrs.  Stewart  Section  1894,  L.  O.  L.  pro- 
vides: "If  any  person  *  •  •  in  the  com- 
mission or  attempt  to  commit  any  felony, 
other  than  •  ♦  •  kill  another,  such  per- 
son abaU  be  deemed  guilty  of  murder  in  tbe 


second  degree."*  Bat  In  mcta  ease  Oie  UUlng 
of  Mrs.  St«wart  would  not  be  ttw  ordinarr 
consequoices  of  tbe  deUbenite  use  of  the 
weapon,  and  the  gMng  of  tbe  Isstmcttoa  was 

error. 

{4,  8]  Again,  tbe  defendant  asstgns  as  error 

the  portion  of  that  Instruction  in  wfaldi  tbe 
court  tells  the  jury  that  the  defendant  oonld 
not  rely  upon  self-defense  if  he  provoked  tbe 
quarrel.  The  rule  ia  that  where  tbe  defend- 
ant is  tbe  aggressor  he  cannot  rely  upon  self- 
defense,  except  he  has  first  withdrawn  from 
the  combat  in  such  a  manner  as  to  show  his 
adversary  his  intention,  In  good  faith,  to  de- 
sist. 21  Cyc,  805.  But  that  question  did  not 
arise  In  this  case.  Etefendant  does  not  pre- 
tend that  be  at  any  time  desired  to  withdraw 
from  the  combat.  He  was  acting  either  la 
self-defense  from  the  first  or  was  the  asses- 
sor throughout:  bat  the  court  also  told  tbe 
jury  that  If  they  found  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant 
was  justified  in  shooting,  they  should  find 
defendant  not  guilty,  and,  if  they  did  not  find 
beyond  a  reasonable  doubt  that  he  was  Justi- 
fied in  shooting,  they  should  find  him  guilt.v 
of  some  one  of  the  crimes  specified  in  the  in- 
structions given.  This  instruction  sblfteH 
the  burden  of  the  proof  and  cast  it  upon  the 
defendant.  A  defendant  Is  entitled  to  make 
every  ■  defense  he  has  upon  a  plea  of  not 
guilty,  except  the  defense  of  former  convic- 
tion or  acquittal,  which  must  be  specially 
pleaded,  as  provided  by  sections  1500,  150r>, 
L.  O.  L.,  in  which  self-defense,  and  even  a 
defense  of  Insanity,  are  included.  The  bur- 
den of  proof  is  always  upon  tbe  state  (sulv 
division  5  of  section  898,  L.  O.  L.),  except  on 
the  defense  of  insanity,  where  the  burden  is 
cast  upon  the  defendant.  Section  1527,  L. 
O.  li.  There  are  other  assignments  of  error, 
but  as  tbe  same  questions  may  not  arise  upoo 
tbe  new  trial,  we  deem  it  unnecessary  to  dis- 
cuss them. 

[6]  The  state  contends  that  by  the  provi- 
sions of  section  3,  article  7,  of  the  Constitu- 
tion the  court  should  sustain  the  judgment 
notwithstanding  the  errors;  but  the  case  was 
submitted  to  the  jury  upon  a  wrong  theory  of 
the  law,  both  aa  to  the  application  of  the 
presumption  mentioned  and  as  to  tbe  burden' 
of  proof  on  the  question  of  self-defenae. 
Therefore  we  are  not  iwrmltted  to  theorlae 
as  to  what  the  verdict  ct  the  jury^shonld 
have  been  if  the  issnes  had  been  properly 
preswted. 

For  the  errors  mentioned,  the  Judgment 
must  be  reversed,  and  tbe  case  remanded  tor 
a  new  trlaL 

McBRIDK,  O.  J,  and  BEAN  andMcNABT,. 
JJ.,  concur. 
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WADE  et  ■!     M0RTHT7P  et  alt 
(Sapreme  Court  of  Oregon.  April  7,  1914.) 

1.  Descent  ahd   Distbibuttion    (i  68*)  — 
Rioins  OP  Expectant  Heibs. 

A  child,  whether  of  the  blood  or  by  adop- 
tion, has  no  BtaodiDg  to  assert  or  defend  ao-y 
interest  which  is  expected  hereafter  in  the 
estate  of  a  parent  who  is  still  livins. 

[Ed.  Note. — For  other  cases,  see  Descont  and 
DistribntioD,  Cent.  Dig.  H  1&%  ^>  ^>  214; 
Dec  Dig.  I  68.*] 

2.  Deeds  ({  211*)  —  Evidence  —  OoNapisACT 
TO  Defraud. 

In  a  euit  wherein  it  was  sought  to  cancel  a 
deed,  evidence  held  not  to  show  a  coDSpiracy 
between  relatlTes  of  the  grantor  to  defraud  her. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  637-647;  Dec  Dig.  S  ^U.*3 

3.  Deeds  (S  68*)— Validity— Mx«tal  Capac- 

XTT  OF  GBANTOE. 

If  at  the  execution  of  a  deed  the  grantor 
has  sufficient  mental  capacity  to  comprehend 
the  nature  of  the  basineis  in  which  lie  la  en* 
gaged,  the  instrument  ia  valid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  K  149-155;  Dec.  Dig.  i  68.*] 

4.  Deeds  (S  211*)  —  Validity  —  Capacity  of 
Gbantob— Evidence. 

Evidence  in  a  suit  in  which  It  was  sought 
to  let  aside  deeds  held  to  show  that  the  gran- 
tor was  possessed  of  ample  mentality  to  fully 
snd  fairly  comprehend  the  nature  of  the  busi- 
ness in  which  she  was  engaged  when  she  gave 
the  power  of  attorney  under  which  the  deeds 
were  executed,  and  whut  they  were  encutad  by 
the  agent 

[Ed.  Note.— For  other  eaiies,  see  Deeds,  Cent 
Dig.  fl  637-^7:  Dec.  Dig.  |  211.*] 

5.  Pbqncipal  and  Agent  (S  103*)- Poweb  of 

AtTOBNEY— CONSTBTJCTIOR . 

Whdle  a  power  of  attorney  authorising  the 
attorney  to  lease,  let,  demise,  bargain,  sell, 
remise,  release,  convey,  mortgage,  and  hypothe- 
cate lands  upon  such  terms  and  under  such 
coTenants  as  he  shall  think  fit,  does  not  tech- 
Dicaily  authorise  a  gift,  conveyances  npoD  the 
consideratiDn  of  flO  and  fl,  respectively,  are 
vithin  the  letter  of  bis  aotbority. 

[Ed.  Note—For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |{  27&-»)3.  S03-S59, 
3ti7;  Dec  Dig.  i  103.*] 

6.  EVIDENOE  (S  461*)  —  Faboi.  Btidbnoe  At- 
FBCiiHQ  WuiXNoe— Fowju  OF  Attobhet. 

Doder  L.  0.  Lu  {  713,  providing  that  an 
agreement  reduced  to  writing  is  to  be  consid- 
ered as  containing  all  its  terms,  and  there  can 
be  no  evidence  of  those  terms  other  than  the 
contents  of  the  writing  except  where  a  mistake 
w  imperfection  Is  put  in  issue  or  the  validity 
of  the  agreement  is  the  fact  in  dispute,  and 
section  717,  providing  that  for  the  construc- 
tion of  an  instroment  the  drcumatances  under 
which  it  was  made,  including  the  situation  of 
the  subject  of  the  hiBtmment,  and  of  the  par- 
ties to  it,  may  be  shown,  in  determining 
whether  conveyances  by  an  attorney  in  con- 
sideration of  ^10  and  $1,  respectively,  were 
within  the  spirit  of  a  power  of  attorney  which 
^d  not  authorize  a  gift,  parol  testimony  may 
be  admitted. 

[Ed.  Notcu— For  other  eases,  see  Evidence, 
Cent  Dig.  H  £029-2188;  Dec.  Dig.  |  461.*] 

7.  Pbutoipai.  Aint  AaiHT  (|  103*)— Aijthob- 
iTY  or  Aqbnt— Poweb  or  Attobnbt. 

Where  a  woman  of  advanced  age,  both  be- 
fore and  after  the  death  of  her  husband,  spoke 
of  an  interest  in  unproductive  land  which  she 
had  inherited  from  her  brother  as  a  bmden,  and 
of  her  intention  to  give  it  to  her  other  broth- 


ers and  sisters,  and  there  is  no  evidence  of  un- 
due influence  over  her,  eonveyances  by  her  at- 
torney in  fact  in  consideration  of  $10  and  fl, 
respectively,  were  within  both  the  spirit  and 
letter  of  her  power  of  attorney  authorizing  him 
to  sell. 

[Ed  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  278^,  353-359,  367; 
Dec  Dig.  I  103.*] 

Department  1.  Appeal  froin  Circuit  Court, 
Douglas  County;  J.  W.  Hamilton,  Judge. 

Suit  by  Henry  Wade  and  others  against 
Hazel  Nortbup  and  another.  From  a  decree 
for  defendants,-  plaintiffs  appeal.  ModlBed. 

This  is  a  suit  having  the  double  aspect  of 
asking  that  a  mistake  In  tbe  description  of 
land  in  the  conveyances  of  plaintlCF  be  cor- 
rected, and  that  an  alleged  unfounded  dalm 
of  one  of  the  Oefendants  be  declared  void. 
The  mistake  was  denied  by  the  defendants, 
and  an  answer  In  the  nature  of  a  cross-bill 
was  filed  by  them  to  the  effect  that  tbe  deeds 
under  which  plaintiffs  claim  were  obtained 
from  the  grantor,  one  of  the  defendants,  by 
fraud,  and  while  sUe  was  insane,  and  asking 
that  those  conveyances  be  canceled  and  held 
for  naught  The  reply  denied  the  allega- 
tions of  fraud  and  Insanity,  and  otherwise 
traversed  the  answer.  From  a  decree  setting 
aside  the  deeds  in  qnestlon,  tilte  plalntUh  sp* 
peaL 

O.  P.  Coshow,  of  Boseburg,  for  appellants. 
J.  O.  Watson,  of  Roseburg  (Cnrdwell  &  Wat- 
son, of  Boseburg,  on  the  brief),  for  respond- 
ents. 

BURNETT,  J.  There  were  three  brothers 
and  their  three  sisters:  Robert  Wade,  John  M. 
Wade,  ileury  Wade,  Isabel  Ozouf,  Anna  W. 
Spencer,  and  Rebecca  Butler.  Bobitrt  died 
intestate,  seised  of  a  large  area  of  iands  in 
Douglas  county,  Or.,  and  leaving  as  bis  only 
heirs  bis  brothers  and  sisters  who  succeeded 
to  bis  estate  \mder  tbe  statutes  of  descent 
Isabel  Ozouf  has  a  large  amount  of  property 
In  her  own  right,  besides  inheriting  a  con- 
siderable estate  from  her  deceased  husband. 
After  the  conveyances  were  made,  which  the 
answer  attacks,  Rebecca  Butler  died  intes- 
tate so  far  as  the  record  here  shows.  She 
left  four  UvlQg  children  surviving  her,  to  wit, 
Joseph  R.  Butler,  Annie  Conllsk,  Kate  Flye, 
and  Mamie  Smiley,  besides  four  grandchil- 
dren, offspring  of  one  of  her  deceased  chil- 
dren, namely,  Hazel  Northup,  Annie  North- 
up,  Alice  Reed,  and  William  Beed.  During 
the  lifetime  of  her  husband,  Isabel  and  he 
joined  in  a  power  of  attorney  authorizing 
John  A.  Black  to  transact  business  for  them, 
and. he  acted  as  their  agent  for  a  considerable 
period  while  Mr.  Ozouf  yet  lived.  After  the 
death  of  her  husband,  Mrs.  Ozouf  executed  a 
general  power  of  attorney  to  Black,  the  terms 
of  which  win  be  more  particularly  noted  fur- 
ther on  in  this  opinion.  In  pursuance  of  tbis 
general  power  of  attorney.  Black,  on  'Febrn- 
ary  8,  lOOS,  conveyed  to  John  M.  Wade,  Hen- 
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IT  Wade,  Anna  W.  Spencer,  and  Bebecca 
Batter,  the  Interest  of  Bfrs.  Osonf  In  certain 
timber  lands  Inherited  from  the  estate  of  her 
brother  Robert  Wade.  This  conveyance  was 
.made  upon  the  conslderatltm  of  $10  and  other 
good  and  valuable  considerations.  In  the  fol- 
lowing Jannary,  Black,  still  acting  xm&et  the 
same  authority,  conresred  the  Interest  of  Mrs. 
Osonf  In  other  lands  derived  from  her  broth- 
^s  estate,  to  the  same  parties,  naming  as 
the  inducement  "one  dollar  and  other  good 
and  valuable  conslderatlona"  Still  later, 
during  the  year  1010,  on  the  petition  of  Hazel 
Northupb  the  county  court  of  Douglas  coun- 
ty adjudged  Mrs.  Ozoaf  Insane  uid  appoint- 
ed John  A.  Black  as  her  general  guardian. 
MeanwUle  Bebecca  Butler  had  died  living 
the  four  children  and  fenr  grandchildren 
above  mentioned  as  her  heirs.  On  September 
20;  1912,  John  M.  Wade,  Henry  Wade,  Anna 
W.  Spencer,  and  the  survtvlng  dilldren  of 
Bebecca  Butler  began  this  suit  against  Isa- 
beH  Osouf  and  grandchildren  of  Bebecca  But- 
ler almdy  mentioned,  to  correct  an  allseed 
mistake  In  the  conveyances  executed  by  Isa- 
bel Osouf  through  her  attorney  In  fact. 

The  complaint  further  alleges  that  HazA 
Northnqji  claims  a  greater  Interest  than  the 
one-elghtleth  of  the  share  in  Robert  Wade's 
estate  cast  upon  her  gEandmoUier  B^KCca 
Butler  1^  the  conveyance  In  question,  and 
prays  that  She  be  restricted  to  a  claim  of 
one-^ghtieth.  The  general  guardian  ot  Isa- 
bel Ozouf,  John  A.  Black,  filed  an  answer  on 
her  behalf  admitting  the  mistake  and  con- 
sentii^  to  the  correction  of  the  same  as  pray- 
ed for  in  the  complaint.  Afterwards  Hazel 
Northup  filed  a  petition  In  the  circuit  court 
where  the  suit  was  prading,  showing  in 
effect  that  the  general  guardian  was  inter- 
ested In  the  result  of  the  salt  by  reason  of 
having  participated  In  the  purchase  of  the 
Interest  of  John  M.  Wade  In  the  property 
Involved,  and  prayed  that  she  herself  be  ap- 
pointed guardian  ad  litem  in  this  suit  on  be- 
half of  Isabel  Ozouf;  and  the  court  accord- 
ingly made  an  order  appointing  her  such 
guardian  ad  litem.  Operating  under  this  or- 
der as  to  Isabel  Ozouf,  the  defendants  filed 
an  answer  which  concerning  Hazel  Northup 
alleges  that  during  the  lifetime  of  Mrs.  Ozoufs 
husband  he  and  his  wife  adopted  said  Hazel 
as  their  own  child,  and  that  she  claims  no 
greater  Interest  In  the  property  involved  than 
would  descend  to  her  in  case  of  the  death 
of  Isabel  Ozouf  intestate.  On  behalf  of  An- 
nie Northup,  Alice  Reed,  and  William  Reed, 
the  answer  disclaims  any  Interest  In  the  real 
property  by  virtue  of  the  alleged  deeds  from 
Isabel  Ozouf  executed  by  her  said  attorney 
In  fact  The  answer  further  contains  this 
allegation:  "And  the  defendants  allege  that 
for  the  purpose  of  cheating  and  defrauding 
the  said  Isabel  Ozouf,  and  the  defendant 
Hazel  .Northup,  in  the  event  of  the  death  of 
Isabel  Ozouf,  the  plaintiff  Anna  W.  Spencer, 
and  John  A.  Blat^  the  son-in-law  of  said 


Anna  W.  Splicer,  conspiring  together,  did. 
at  a  time  when  tlis  said  Isabrt  Osonf  was 
Insane,  to  wit,  on  the  2Sd  day  of  July,  1907, 
procure  a  pretraded  general  power  ot  attor- 
ney from  said  Isabel  Ozouf,  an  Insane  per- 
son, pnzportlng  to  appoint  the  said  John  A. 
Black  her  attorn^  In  fac£ ;  that  said  Anna 
W.  Spencer  and  the  said  John  A.  Blade  fur^ 
ther  consplriDg  to  defraud  and  cheat  the  de- 
fendants Isabel  Ozouf  and  Hazel  Northup. 
without  the  knowledge  of  the  platntUEs  except 
the  said  Anna  W.  Splicer,  on  the  8th  day  of 
February,  1908,  for  the  recited  consideration 
of  $10  and  other  recited  good  and  valuable 
considerations,  through  said  power  of  attor- 
ney procured  as  aforesaid  1^  said  John  A. 
Blat^  did  cause  a  deed  to  be  pretended  to 
be  made  and  executed  by  IsalieL  Ozouf,  by 
John  A.  Black,  her  alleged  attorney  in  fact, 
at  a  time  when  the  said  Isabel  Osonf  was 
Insane,  In  ftivor  of  the  idaintUfs  for  a  portion 
of  the  property  described  in  plaintiffs'  com- 
plaint." And  then  sets  out  the  conveyance 
of  February  8,  1908.  The  answer  farther 
makra  similar  allegations  concerning  the  con- 
veyance of  Jannary  4,  1909.  Knowledge  of 
the  alleged  bisanl^  of  Isabd  Ozouf  la  im- 
puted to  all  the  plaintiffs  by  the  answer. 
The  defendants  pray  that  the  deeds  executed 
by  the  attorney  In  fact  be  canceled  and  held 
for  naui^t  The  allegatlona  of  fraud  and  in- 
sanity were  traversed  by  the  reply  as  stated. 

(1]  At  the  outset  It  is  apparent  that  wheth- 
er Hazel  Northup  be  the  adopted  daughter  of 
Isabel  Ozouf  or  her  own  child  cannot  af- 
fect the  question  here  Involved.  In  either 
event,  whether  she  be  a  child  of  the  blood  or 
adopted  by  Mrs.  Ozouf,  she  has  no  standing 
to  assert  or  .  defend  any  interest  wliich  she 
may  expect  hereafter  in  the  estate  of  Mrs. 
Ozouf.  No  one  can  be  an  heir  of  a  living 
person.  Moreover,  parents'  lawful  children, 
whether  natural  or  adopted,  have  no  interest 
in  the  estate  of  their  living  parents  by  virtue 
of  the  relationship  of  parent  and  child.  The 
expectancy  of  title  by  descent,  however 
strong,  carries  with  It  no  power  to  assert  or 
defend  an  interest  In  the  real  property  of  the 
living  ancestry.  We  decline  therefore  to  con- 
sider the  question  of  the  regularity  of  the 
adoption  of  Hazel  Northup. 

It  may  well  t>e  qurationed  whether  the  cir- 
cuit court  could  rightly  authorize  Hazel 
Northup  to  act  as  guardian  ad  litem  for  Mrs. 
Ozonf,  The  only  authority  vested  in  such 
courts  to  appoint  a  guardian  ad  litem  is 
found  In  sections  32  and  33,  L.  O.  I*.,  provid- 
ing that  a  guardian  of  that  kind  may  be  ap- 
pointed for  an  infant.  Section  1319,  L.  O.  L., 
vests  in  the  county  court  the  authority  to 
appolut  guardians  for  Insane  persons,  infants, 
and  all  who  are  incapable  of  conducting  their 
own  affairs:  and  section  1327  states  that 
such  a  guardian  "shall  appear  for  and  repre- 
sent his  ward  in  all  legal  suits  and  proceed- 
ings, unless  when  another  person  is  anwlnted 
for  that  purpose  as  guardian  or  next  friend." 
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It  Is  well  open  to  qaestlon,  therefore,  whether 
the  pleading  filed  by  the  general  guardian 
ought  not  to  control  this  litigation  as  against 
Mrs.  OzoDf.  It  is  qnestionable,  also,  whether 
Bhe  can  be  bound  bj  the  statements  filed  as 
a  pleading  in  her  bdialf  by  the  goardian  ad 
atem.  However,  the  parties  actaaUy  appear- 
ing have  treated  the  case  as  It  Basel  Northnp 
has  a  present  Interest  to  defend,  and  a  right 
to  attack  the  conveyances  in  qnestion,  and 
that  she  has  authority  in  the  suit  to  represent 
the  grantor  In  those  conveyances  in  the  ef- 
fort to  set  them  aside.  Considering,  there- 
fore, without  deciding,  that  the  attitude  oc- 
cupied In  the  pleadings  and  in  the  argument 
of  the  case  is  correct  so  far  as  the  proper 
parties  are  concerned,  we  will  consider  the  Is- 
sues Involved  as  presented  at  the  bearing. 
There  are  three:  First,  the  alleged  conspiracy 
of  Anna  W.  Spencer  and  John  A.  Black  to  de- 
fraud Mrs.  Ozouf ;  second,  the  allied  in- 
sanity of  the  latter  at  the  time  she  executed 
the  power  of  attorney,  and  at  the  time  her 
attorney  In  fact  executed  the  conveyances  in 
her  name;  and,  third,  considering  that  the 
power  of  attorney  was  valid,  whether  its 
terms  authorized  the  acts  of  the  attorney  in 
fact,  which  are  here  qaestloned. 

[2]  Considering  the  first  of  these,  it  ap- 
pears In  testimony  that  John  A.  Black  is  the 
son-ln-teiw  of  Mrs.  Spencer.  There  Is  no  word 
of  testimony  Indicating  that  either  Mrs, 
Spencer,  Mrs.  Butter,  or  either  of  the  two 
brothers  of  Mrs.  Ozouf  ever  sought  the  con- 
veyance executed  to  them.  In  fact,  it  ap- 
pears In  testimony  that  neither  of  the  broth- 
ers nor  Mrs.  Butler  knew  of  the  fxmveyance 
until  aft^r  It  was  executed.  There  Is  no 
testimony  whatever  that  any  of  the  brothers 
or  sisters  of  Mre.  0«>ot  ever  counseled  or 
requested  that  the  conveyance  be  executed. 

The  defendants  called  John  A.  Black  as  a 
witness  on  their  behalf,  and  thus  vouched  for 
bis  credibility.  He  testified.  In  substance, 
tliat  the  land  conveyed  was  what  was  known 
as  Mrs.  Ozoufs  one-fifth  interest  In  the 
timber  lands  Inherited  from  Robert  Wade; 
that  she  retained  her  interest  In  about  900 
acres  of  ranch  land  known  as  her  brother 
Bobert's  Home  Place.  He  further  stated  on 
oath  as  a  witness  that  Mrs.  Ozouf  and  her 
hnsband,  during  his  lifetime,  talked  It  over 
sereral  times  that  Mrs.  Ozouf  would  give  her 
part  of  Bobert's  estate  to  her  brothers  and 
sisters,  on  account  of  its  being  unproductive, 
and  that  It  would  be  difficult  for  her  to  man- 
age the  same  after  his  death,  mie  witness 
declared  that  Mrs.  Ozouf  talked  the  same 
way  after  the  death  of  her  husband,  which  oc- 
curred in  May,  1907,  and  many  times  express- 
ed her  intention  to  convey  her  interest  in  the 
\imbet  lands  mentioned  to  her  brothers  and 
Bisters,  and,  finally,  a  few  days  before  the 
deed  was  executed,  while  he  was  visiting  her 
at  Scottsbnrg,  she  expressly  directed  him  to 
make  lach  a  conveyance  to  her  brothers  and 
■dAers  mentioned ;  that  in  pursuance  of  this 
dliectlai,  acting  under  the  authority  of  the 


power  of  attorney  already  executed,  he  went 
to  Roseburg,  procured  a  description  of  the 
land  from  the  records  there,  and  executed 
the  first  conveyance,  naming  thwin  a  con- 
sideration of  f  10  and  other  good  and  valuable 
considerations,  which  sum  of  money  was  paid 
to  him  by  Mrs.  Black  and  Mn.  Spencer;  that 
about  11  months  lata:,  acting  under  ihe  same 
authority,  be  executed  the  second  convey- 
ance. There  Is  no  testimony  disputing  the  ut- 
terances of  Black  on  this  point  By  inference 
we  may  say  that  the  opportunity  to  conspire 
existed,  but  there  is  no  evidence  of  any  such 
conspiracy. 

In  passing,  It  may  be  remarked  that  al- 
though the  snlt  was  begun  to  correct  a  mis- 
take In  the  conveyances,  and  issue  was  join- 
ed, no  testimony  whatever  waa  offered  by 
either  party  on  the  question  of  mistake;  it 
appearing  to  have  been  lost  in  the  larger  con- 
test of  whether  or  not  the  deeds  were  at  all 
valid.  The  matter  of  the  allied  mistake  Is 
tber^re  laid  out  of  the  case  as  not  proven. 

[3]  The  defendants  assert  that  at  the  time 
of  the  execution  of  the  power  of  attorney, 
and  subsequently  at  the  time  the  conveyances 
in  question  were  executed  by  the  attorney  in 
fact,  Isabel  Osouf  was  insane.  Whether  she 
was  Insane  to  such  a  degree  that  she  was  not 
capable  of  understanding  the  nature  and  con- 
sequences of  the  instrument  which  she  ex- 
ecuted vesting  the  power  in  John  A.  Black 
therein  set  forth  is  not  stated  In  the  pleading. 
The  allegation  Is  simply  that  she  was  Insane. 
In  the  language  of  Ames  v.  Ames,  40  Or.  495. 
S04,  67  Pac.  7S7,  741:  "The  rule  Is  setUed 
in  this  state  that  if  a  testator  at  the  time  he 
executes  his  will  understands  the  business 
in  which  he  is  engaged,  and  has  a  knowledge 
of  his  property,  and  how  he  wishes  to  dispose 
of  it  among  those  entitled  to  his  bounty,  he 
possesses  sufficient  testamentary  capadty." 
Chriaman  v.  Cbrisman,  16  Or.  127, 18  Pac.  6; 
Potter  V.  Jones.  20  Or.  239.  25  Pac.  769,  12 
L.  R.  A.  161;  Clark  v.  Bills,  9  Or.  128; 
GUne's  Will,  24  Or.  176,  33  Pac  542,  41  Am. 
St  Rep.  861.  The  rule  is  not  different  re- 
q>ecting  the  capacity  of  one  executing  a 
power  of  attorney  ox  a  ccmveyance.  If  at  the 
time  of  the  execution  of  the  document  the 
grantor  has  mental  capacity  sufficient  to  com- 
pr^end  the  nature  of  the  bualQess  in  which 
she  was  ^tgaged,  the  instrumoit  is  valid. 
Camagle  v.  Diven,  81  Or.  366,  49  Pac.  891 ; 
Swank  v.  Swank,  37  Or.  439,  61  Pac.  846; 
Dean  v.  Dean,  42  Or.  290,  70  Pac.  1039; 
Hamilton  v.  Holmes,  48  Or.  463,  87  Pac.  154 ; 
Pickett's  Will,  49  Or.  127,  89  Pac.  377 ;  Reed- 
er  V.  Reeder,  60  Or.  204,  91  Pac.  1076 ;  Ames 
V.  Moore,  64  Or.  274,  101  Pac.  769;  Mans- 
field V.  HUl.  66  Or.  400,  107  Paa  471,  108  Pac 
1007;  Stevens  v.  Myers,  62  Or.  382,  121  Pac 
434,  126  Pac  29;  Bohler  v.  Hicks,  120  Oa. 
800,  48  S.  E.  306;  Schmidt  v.  Schmidt,  201 
lU.  191.  66  N.  K.  371;  Bauchens  v.  Davis, 
229  111.  667,  82  N.  R  365;  Drum  v.  Capps, 
240  111.  624,  88  N.  Bl  1020 ;  Conner  v.  Skaggs, 
218  Ma  834,  Ul  S.  W.  1182;  In  n  WiU  of 
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Junes  D.  WUte,  121  N.  Y.  406.  24  N.  E.  985; 
In  re  Brush's  WIU,  35  Bilsc.  Bep.  689.  72  N. 
T.  Snpp.  421;  Bncbanan  v.  Belsey,  65  Aw. 
Dir.  68,  72  N.  Y.  Snpp.  001;  McGOTran's 
Estate,  185  Pa.  203,  Sd  AtL  816;  Heudiig- 
w&te  Estate,  185  Pa.  291,  45  AtL  726,  78  Am. 
St  Rep.  815 ;  Kendrlcb's  Estate,  ISO  CaL  860. 
62  Pac.  606;  In  re  Btordan's  Estate,  13  Cal. 
App.  313,  109  Pac.  620;  Hartnng  t.  Holmes, 
158  Gal.  161,  113  Pac.  130;  Stall  t.  Stull,  1 
Neb.  (Unot)  389,  06  N.  W.  196;  Taylor  t. 
McGllntock,  87  Ark.  248,  132  S.  W.  406; 
Deckenbach  v.  Deckenbacb,  66  Or.  160,  130 
Pac.  720.  Applying  this  standard  as  estab- 
lished by  the  decisions  mentioned,  we  pro- 
ceed to  examine  tlie  testimony  respecting  the 
allegation  of  insanity,  bearing  in  mind  that 
the  burden  of  proof  rests  upon  those  who 
assert  tlut  mental  condition. 

[4]  The  first  Witness  on  this  question  for 
the  defendants  was  Dr.  Patterson,  whose  dep- 
osition discloses  that  at  the  time  it  was 
taken  he  was  aged  49  years,  residing  in  San 
Francisco,  and  had  practiced  his  profession 
in  Central  Point.  Gardiner,  Lake  View,  and 
ftferrUl  in  the  state  of  Oregon,  and  later  in 
San  Francisco.  He  said  that  he  treated  Mrs. 
Ozouf  somewhere  between  1900  and  1003; 
found  that  she  liad  delusional  insanity,  and 
that  her  delusion  was  that  "some  one  had  In- 
jured or  killed  her  husband  or  was  about  to 
do  80,  and  fancied  she  heard  sweet  singing 
as  of  angels."  The  drcumstanoes  under 
which  he  treated  her  are  thus  explained  by 
her  sister,  Mrs.  Spencer:  She  stated  that 
Mrs.  Ozouf  had  been  assisting  the  otlier 
sister,  Mrs.  Butler,  in  nursing  the  i8tter*8 
hUBband  at  Gardiner  and  was  much  worn 
out  by  continued  w&tcliing ;  that  she  came  up 
Umpqua  river  on  the  steamboat  as  far  as 
Dean's  creek,  and  then  rowed  herself  up  the 
latter  stream  a  mile  or  two  to  the  residence 
of  Mrs.  Spencer,  and  arrived  there  exhaust- 
ed ;  that  Dr.  Patterson  pronounced  her  ail- 
ment nervous  prostration,  but  said  nothing 
about  insanity ;  that  he  treated  her  for  brain 
fever.  Concerning  the  supposed  delusion, 
Mrs.  Spencer  says  that,  at  the  time,  Mrs. 
Ozouf  had  not  seen  her  own  husband  for 
quite  a  period;  that  be  was  traveling  back 
and  forth  between  Scottsburg  and  Roseburg 
on  horseback,  carrying  considerable  amounts 
of  money  with  him  for  deposit  In  the  bank 
at  the  latter  place;  that  he  journeyed  by  out 
of  the  way  roads,  and,  as  he  told  her,  was 
himself  anxious  about  Ms  safety,  and  for 
his  protection  carried  a  revolver;  that,  not 
having  seen  her  husband  for  some  time,  Mrs. 
Ozouf  entertained  considerable  anxiety  about 
his  safety.  No  other  witness  besides  Dr. 
Pntterson  speaks  of  any  specific  deluslcai,  and 
this  delusion  is  in  part  explained  by  Mrs. 
Ozouf  s  anxiety  for  her  husband. 

It  has  been  said  In  Fulton  v.  Freeland,  219 
Mo.  494,  517.  118  S.  W.  12,  18  (131  Am.  St. 
Rep.  576),  that:  "There  is  no  such  thing  as 
a  delusion  founded  upon  ftcts.  It  Is  a  men- 
tal conception  in  the  absoice  df  fiicts.  If  Uie 


idea  eutertalned  has  for  a  luuda  anytldng 
BUbstanttol,  it  la  not  a  delusion.  There  nuiy 
be  a  miajudgment  of  facts,  or  there  may  be 
an  accentuated  opinion  founded  upon  Insnffl- 
dent  facts,  but  not  a  delusion,  arising  to  Oie 
dignity  of  a  mental  aberration.*'  Under  the 
circumstances  disclosed,  there  was  much  to 
Justify  an  anxiety  on  the  part  of  BIrs.  Ozoof 
for  the  safety  of  her  husband,  whldi  would 
not  amount  to  a  deluiAon.  Counsel  for  de- 
fendants in  their  brief,  however,  s^  In  sub- 
stance that  they  do  not  contend  that  the  in- 
sanity exhibited  at  thla  time  was  ot  a  per- 
manrat  character,  or  that  Mrs.  Owmt  was 
habitoally  insane  prior  to  the  latter  days  of 
1907. 

Dr.  Mingas,  a  witness  for  detttidants,  who 
was  called  to  see  her  in  conjunction  with  an- 
other physlelan  January  2,  190^  says  that 
she  entertained  delusions,  but  does  not  give 
the  natare  of  those  mental  abmatlon&  He 
testifies  that  she  was  melancholy,  but  he  de- 
clares on  cross-examination  that  he  did  not 
test  her  for  memory  at  the  time  on  account 
of  her  general  mental  condition.  He  saw  her 
but  the  one  time,  and  the  w^ht  of  his  tes- 
timony is  considerably  depreciated  by  the 
fact  that  in  payment  of  his  services  lie  ac- 
cepted a  check  of  Mrs.  Ozouf  drawn  Feb- 
ruary 28,  1908. 

Hiram  Weatherby,  a  resident  of  Scotts- 
burg, where  Mrs.  Ozouf  at  that  time  lived, 
took  her  acknowledgment  of  the  power  of 
attorney,  which  he  found  in  her  possession. 
It  seems  that  tier  husband  died  In  May,  1907 : 
that  afterwards,  according  to  this  witness, 
Mrs.  Ozouf  became  melancholy.  He  says; 
"Well,  she  Is  what  I  would  call  insane.  I 
don't  know;  somebody  else  might  call  it 
something  else;  I  would  call  ber  Insane." 
Cross-examined  about  the  matter,  he  says, 
referring  to  the  powo*  of  attorney,  that  he 
did  not  explain  it  to  her  because  "she  was  a 
woman  that  didn't  need  any  explaining"; 
that  be  supposed  that  she  knew  what  ^e 
was  signing  and  ai^)eared  to  know  what  she 
was  about;  that  he  took  her  acknowledg- 
ment  to  another  deed  to  one  McKay  on  Oc- 
tober 7,  1908.  This  witness  fittingly  exem- 
plifies the  standard  of  mental  capacity  es- 
tablished by  the  numerous  authorities  above 
noted. 

Another  witness,  W.  H.  Fisher,  gave  it  as 
his  opinion  that  she  was  Insane,  because  on 
one  occasion  while  he  was  sawing  wood  at 
her  residence  he  wanted  to  get  water  from 
her  tank  for  his  engine,  and  she  said  that 
she  did  not  think  the^  had  water  to  spare; 
but  he  also  disclosed  the  fact  that  others 
were  using  from  the  same  tank  and  that  at 
one  time  the  water  was  a  little  short  An- 
other reason  assigned  by  him  for  believing 
her  Insane  was  that  Ae  had  faired  a  horse 
from  him  on  one  or  two  occasions  to  drive 
out  to  her  husband's  grave  in  the  country 
about  three  miles  distant,  and  finally  she 
wanted  to  buy  the  horse  from  him.  He 
said  he  thought  die  did  not  need  the  hors^ 
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and  he  uerer  heaid  anything  more  about  It 
after  a  few  days.  Thla  witness  twice  re- 
ceived pay  for  his  aarrices  by  the  check  of 
Mrs.  Ozonf . 

T.  W.  Andrews  testified  that  he  set  np  the 
monument  at  her  husband's  grave  for  which 
she  bad  contracted  In  the  sum  of  $175 ;  that 
vrboi  It  was  completed  he  told  her  that  the 
work  was  done  and  that  be  wanted  her  to 
come  and  see  It ;  that  she  said  that  she  could 
Dot  go  then  bnt  would  pay  blm;  and  that 
she  seemed  very  nervous ;  that  she  made  out 
the  check  for  $1,700  wh^  it  should  have 
beeo  $175;  that,  not  having  his  spectacles, 
he  did  not  discover  It,  but  went  back  and 
she  wrote  the  correct  amount,  asking  the  wit- 
ness to  "sUy  by  her  and  point  out  to  her" ; 
that  she  was  nervous  and  said  she  wanted 
to  finish  it  up  then  because  tlie  next  day  she 
might  be  worse.  This  witness  «:lso  said  that 
she  wanted  to  buy  a  horse  from  blm.  An- 
other reason  given  for  her  insanity  was  that 
she  lectured  him  about  drlnUiv  to  excess. 
He  admitted  that  he  was  somewhat  addicted 
to  that  habit  and  that  Mrs.  Ozonf  was  a 
very  religious  woman  and  strongly  in  favor 
of  temperance  in  such  matters.  Insanity 
cannot  be  fairly  predicated  on  a  single  mis- 
take in  drawing  a  check,  upon  an  offer  to 
buy  a  horse,  or  upon  an  expressed  opinion 
that  the  witness  should  reform  his  bibulous 
habits. 

John  M.  Hedden  told  about  Mrs.  Ozouf  set- 
ting a  fence  over  on  hie  ground  by  his  con- 
sent ten  years  before,  and  then  after  ber 
husband's  death  offering  him  $1,000  for  the 
same  land  with  the  right  to  pasture  his  cow 
three  months  in  the  year ;  that  she  wanted 
to  build  a  church  and  contribute  one-fourth 
bersdf,  have  him  and  his  vrife  advance  one- 
fourth  each,  and  the  public  one-fourtJti ;  that 
later  in  the  day  she  asked  Urn  If  be  had 
wmt  for  the  bill  of  lumber ;  and  be  also  says 
that  she  objected  to  his  selling  a  right  of 
way  to  the  S.  P.  Co.,  through  his  premises 
adjacent  to  hers,  and  that  she  said  that  she 
would  give  him  as  much  herself;  that  she 
did  not  want  the  railroad  to  come  down  on 
their  side  of  the  river.  He  also  produced  a 
letter  which  Mrs.  Ozouf  wrote  to  his  wife  on 
the  subject  of  building  a  churdtk  In  Scotts- 
borg.  The  letter  la  connectedly  written  and 
simply  shows  that  she  was  an  enthusiast  on 
tbB  snbJecC  of  cbnrdt  work,  and  that,  inas- 
mach  as  some  one  was  about  to  establiah  a 
saloon  In  SooUsbtirg,  alie  thought  it  ought 
to  be  counteracted  by  the  estabUshment  of  a 
duirch,  tbue  b^ng  no  religious  edifice  In 
the  place.  This  witness  also  la  shown  to 
have  accepted  ber  checks  both  before  and 
after  the  occurrences  which  he  describes. 

The  def^idant  Basel  Northup,  a  wUnoss 
on  her  own  bdialf  ,  noticed  a  change  in  Mrs. 
Ozouf  a  little  before  Ohristmas  in  1807 ;  that 
mime  occaslcn  she  found  her  on  her  knees 
crying  and  saying  that  she  was  sorry  she 
had  treated  the  witness  so  badly.  This  may 


be  explained  from  the  fact  that  Mrs.  Gzouf, 
as  disclosed  by  other  testimony,  had  made  a 
will  which  she  afterwards  destroyed  because 
she  had  given  too  liberally  to  this  witness 
and  not  enough  to  the  brothers  and  sisters  of 
the  latter.  Mrs.  Northup,  after  speaking  ot 
seeing  Mrs.  Osouf  in  bed  in  1908  at  the  resi- 
dence of  Mrs.  Conllsk,  testified  that  the  sick 
woman  said  that  bar  voice  sounded  like 
Hazel's,  bnt  It  was  not  HazeL  This  also 
may  be  accounted  for  by  the  fiict  that  in 
the  Interim,  Hazel,  contrary  to  the  wishes 
of  Mrs.  Ozouf,  had  gone  away  from  home 
and  married  b^re  she  was  18  years  of  age. 
The  witness  saw  her  again  In  1910,  in  Port- 
land, and  says  of  Birs.  Osouf  that:  "She  sat 
Id  a  chair  with  her  hands  folded  looking 
down  at  the  floor,  and  did  not  talk  except 
when  spoken  to.  I  don't  think  she  recognized 
me,  but  don't  ranembwr  much  about  it  now." 
The  last  time  she  speaks  of  seeing  Mrs. 
Ozouf  was  a  few  days  before  her  examina- 
tion, and  mwely  says,  "I  don't  know  wheth- 
er tflie  recognized  me  or  not" 

Dr.  Fields  treated  Mrs.  Ozouf  first  In 
August,  1907.  He  visited  her  twice  to  treat 
a  severe  abscess  under  her  arm,  and  once 
when  she  ran  a  naU  into  her  foot  He  says 
that  beginning  in  August  or  September,  1907, 
sdie  was  abnormally  exdtable,  active,  talka- 
tive, and  afterwards  drifted  into  a  state 
where  she  was  morose,  melancholy,  and  quiet 
He  said  he  did  nothing  to  test  her  sanity; 
Just  looked  at  her  and  talked  to  her;  that 
8<»netlmes  she  would  give  proper  answers  to 
his  questions  and  sometimes  would  not  an- 
swer him  at  all.  In  one  instance  her  rela- 
tives sent  for  him  to  visit  her  at  Scottsburg; 
that  he  ran  across  her  on  the  street,  and 
that  no  doubt  she  ^ew  him,  but  that  she  did 
not  look  at  him  or  speak  to  him;  that  he 
went  to  the  house  and  found  her  upstairs ; 
that  she  did  not  want  to  see  him  and  appear- 
ed provoked  that  he  had^come,  or  that  her 
folks  had  sent  for  him.  He  says,  too,  that  he 
went  upstairs  and  sat  on  the  top  step  with 
her  and  eventually  left  her  in  a  different 
frame  of  mind.  He  sums  up  by  saying  that 
"she  seemed  angry  at  me  for  coming,  though 
she  had  no  occasion  to  be  so" ;  that  he  re- 
colled  nothing  out  of  the  ordinary  In  the  con- 
versatiott,  and  says  there  was  no  tlme^  bnt 
that  she  knew  any  acquaintance  she  saw. 
This  witness  also  ac(»pted  as  pay  for  his 
services  the  diecks  of  Mrs.  Ozouf  drawn  long 
after  the  occurrences  of  which  he  speaks. 

Of  the  relatives  of  Mrs.  Ozouf,  her  sister, 
Mrs.  Spencer,  her  nieces,  Mrs.  Conllsk,  Mrs. 
Black,  and  Mra  Bell,  all  testified  about  her 
mental  condition.  It  would  prolong  this 
opinion  to  too  great  a  length  to  quote  from 
their  tesdmony  in  detail,  but  they  unite  in 
saying  that  while  die  grew  melancholy  and 
reserred  after  her  husband's  death,  and  was 
incapadtated  by  an  Ulness  wbl<A  the  i^iytf- 
clana  pronounced  paralysis,  she  also  re- 
tained her  mentality,  and  whenever  she  oon- 
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Teraed  at  all  die  Qtoke  InteUlgeoUy  and  coo- 
nectedly  even  up  to  tbe  time  of  the  hearliw. 
Mra,  Dlmli^  In  no  way  related  to  ber,  bat  a 
life  long  friend  and  acquaintance,  Tlalted  Iwr 
In  October,  1907,  for  the  purpose  of  botrow- 
ing  money,  and  afterwards  In  November  of 
the  same  year  saw  her  on  the  same  boatness. 
Thla  witness  says  that  Mrs.  Oionf  conversed 
Intelligently  on  the  subject  of  bualneBS  botli 
times,  and  that  she  saw  nothing  to  Indicate 
that  Urs.  Ozouf  was  not  competoit  to  attend 
to  the  business.  This  witness  saw  the  pa- 
tient next  In  January,  1009,  and  says  that  sbe 
had  change  In  the  meanOme.  SpeaUng  of 
the  nature  of  the  diange,  she  says:  "She  did 
not  converse  with  me  then  very  mu<dL  Bta» 
knew  me  and  answered  my  questlona  raticm- 
ally,  but  did  not  craverse  with  me." 

O.  M.  Bassett,  cashier  of  a  bank  at  Drain 
where  she  h^t  an  account,  testlfled  to  having 
had  business  correspondence  with  Mia.  Ozouf 
during  tile  year  iSiffJ,  and  of  meeting  her  on 
one  occasion,  and  In  substance  says  that  she 
was  of  sound  mind.  Of  similar  Import  Is  the 
testimony  of  T.  VL  Word,  present  sheriff  of 
Moltnomab  county,  who  as  notary  public  on 
January  81,  1911,  took  her  admowledgment 
to  a  deed  executed  by  her  as  executrix  of  her 
husband's  will. 

Dr.  H.  W.  Hegele  treated  Mrs.  Ozouf  dur- 
ing Hay  and  Jnne^  IftLO,  for  ecsema.  He 
says:  "She  had  no  delusions  nor  any  de- 
rangement of  any  of  her  mraital  faculties. 
As  to  her  mental  condition,  she  was  slow  to 
respond  to  questions;  ber  volition  was  not  as 
active  as  It  would  be  In  a  person  where  they 
did  not  have  the  condition  of  grief  such  as 
her  case  showed.  Her  relies  were  very  defi- 
nite and  Intelligent.  I  ^ke  to  her  about 
herself,  and  she  told  me  that  she  did  not  care 
to  have  anybody  bother  very  much  with  her ; 
that  she  liked  to  be  left  alone.  Her  answers 
were  Intelligently  given.  She  took  time  to 
think  them  over,  because  a  person  of  her 
age  does  not  think  rapidly  as  a  person  that 
Is  younger.  Her  reason  was  clear  and  defi- 
nite." He  further  says  that  she  conversed 
with  him  very  rationally  as  late  as  Aivll 
22,  1913. 

Dr.  Wllllamaon,  witness  for  the  plaintiffs, 
in  rebuttal,  was  for  many  years  a  physician 
at  the  Oregon  State  Hospital  for  the  Insane, 
and  a  spedailst  In  the  treatment  of  mental 
and  nervous  diseases.  At  the  time  of  the 
hearing  he  was  conducting  a  private  hospital 
of  bis  own  for  the  treatment  of  sndi  mala- 
dies. Mrs.  Ozouf  went  to  his  sanitorlum  for 
treatment  the  latter  part  of  February.  1908, 
and  remained  there  for  several  weeks  under 
bis  dally  observation.  Dr.  Williamson  de- 
scribed her  physical  ailment  as  the  rigidity 
of  paralysis  agitans.  He  says  that  "her  mind 
was  tinged  with  this  melancholy,  but,  so  far 
as  being  irrational  In  her  speech,  at  no  time 
did  she  express  an  irrational  Idea.  Her  con- 
versation outside  of  her  complaint  about  her- 
self was  always  strictly  coherent  and  ration- 
al."  He  further  says:  "Sbe  Is  not  InsanOb 
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Her  mbid  la  affected  In  tUs  that  It  does  not 
(Verate  qqknaj.  Ttaxe  Is  a  retardatfau 
which  she  Is  unable  to  control;  bat  vriien 
it  conies  to  the  ultimate  expraslon  of  her 
Ideas  ttay  are  rational  and  correct" 

What  would  aeon  to  be  a  controUlng  fac- 
tor on  the  sahject  In  this  state  of  the  tesO- 
mony  la  found  bi  ttie  letters  wzlttoi  by  Urs. 
Obou^  a  few  of  which  only  will  be  here  no- 
ticed, la  her  letter  of  August  28.  1807,  to 
Ur.  Bla<^  die  writes  about  de^osUs  In  the 
Drain  Baidc  wlildi  had  recently  snqiended; 
about  Haxd  ctmilnf  home  with  hw  sister,  to 
stop  at  Astoria  en  route,  and  asks  Blade  to 
send  th^  momy.  She  tells  of  suffering  with 
the  abscess  under  her  arm,  and  speaks  of 
other  family  affairs,  and  says,  "I  am  piling 
woilE  onto  yon."  September  lOtb,  she  sends 
the  address  of  some  nephevra  and  speaks  of 
receiving  a  letter  fnmi  the  defendant  Annto 
Northup,  and  of  writing  to  Hasd  to  oome  on 
without  their  ddayed  tronks,  and  to  Inform 
Black  that  th^  would  be  in  PortlAnd. 
tember  20th  she  Inquires  atKmt  her  late  hus- 
band's property  and  about  what  notes  and 
mortgages  can  be  first  called  tai.  Sbe  says 
die  wants  Warren  Beed's  note  taten  up  the 
day  it  Is  due.  Later  she  writes  of  coll^ctinir 
money  from  Warren  and  directs  Bla<&  to 
8a[id  his  note  to  him.  She  tells  of  negotiating 
the  loan  to  Mrs.  Dlmldc,  and  sa^:  "I  wish 
I  could  see  yon  so  aa  to  have  a  talk  about 
business,  hot  this  matto-  Is  O.  K.,  but  we 
could  not  wait  for  you  to  c<Hne."  October 
31st,  she  speaks,  among  other  things,  about 
receiving  a  l^ter  from  Mrs.  Dimlck,  and 
hopes  everything  wlU  prove  satisfactory  so 
that  she  can  have  the  money.  November  22d, 
she  writes  to  Black  about  a  letter  received 
from  Mrs.  Dimlck  complaining  that  Black 
had  declined  the  loan  of  92,500  already  prom- 
ised by  Mrs.  Ozouf.  The  latter  bopes  it  can 
be  arranged  rather  than  break  her  promise 
to  make  the  loan.  The  writer  also  speaks  in 
that  letter  of  the  Fishers,  who  owed  her 
some  money,  wantli%  to  dissolve  partnership, 
and  says  she  thought  it  was  all  right,  but 
referred  them  to  Black.  January  24,  1908, 
she  writes  again  to  Black  hoping  that  he  will 
see  that  eTerythlng  Is  secured  about  Mrs. 
Oonllsk's  house,  and  asks  to  have  It  Insured. 
It  otherwise  appean  in  testimony  that  she 
had  advanced  some  mcmey  to  enable  Mrs. 
Conllsk  to  build  a  house  in  Portland,  and 
that  she  was  to  be  secured  by  some  lien  on 
the  house  whereby  the  rent  should  be  applied 
to  the  interest.  She  refers  in  this  letter  to 
BUu&'s  Intention  to  go  to  Boseburg  to  make 
a  final  settlement  of  her  husband's  estate, 
and  Inquires  In  what  bank  he  deposited  the 
Interest  from  the  loan  made  to  one  Maupln. 
These,  with  other  letters,  are  as  (dearly 
and  connectedly  written  as  one  could  wish, 
and  come  from  the  pen  of  one  evidently  well 
educated  and  skilled  In  business.  They  speaK 
stronger  than  the  testimony  of  any  witness 
of  a  clear  inteUect,  and,  were  the  scale  other- 
wise at  a  balance^  would  cartalnly  make  a. 


Digitized  by  Google 


Or.) 


WADK  V.  NOBTHUP 


46T 


preponderance  In  fiiTor  of  the  plafntlffa  who 
held  the  negfttlTe  of  the  question  at  issne. 

Consldertrig  medical  testtmonTi  the  evl- 
dcDce  glTen  by  Dr.  Williamson,  a  skUlfnl 
alienist  of  wide  experience,  who  observed  her 
for  ft  long  period  of  time,  and  that  of  Dr. 
Hegele,  who  observed  her  much  longer  than 
the  physicians  testifying  for  the  defendants, 
make  a  showing  certainly  of  greater  value 
than  the  evidence  of  the  physicians  called 
for  the  defHidants,  especially  since  the -lat- 
ter gave  the  patient  only  caanai  observation 
and  did  not  dls<doee  at  the  time  to  any  one 
their  belief  that  she  was  insane.  The  value 
of  the  opinions  of  nearly  all  the  witnesses 
for  the  defendants  much  depreciated  by  the 
Act  that  they  transacted  business  directly 
with  her  and  took  her  checks  in  payment  of 
their  demands  at  the  very  time  they  now 
say  she  was  Insane.  None  of  them  vouch- 
safes the  idea  that  she  yraa  so  insane  that  she 
did  not  or  could  not  understand  the  nature 
and  qnall^  of  the  business  in  which  she  was 
eiigaged.  On  the  contrary,  one  of  them  al- 
ready noted  says  in  substance  that  she  knew 
enough  for  ttiat  purpose  and  did  not  need  any 
explanation.  Her  letters  show  that  she  rec^ 
ognized  Bi&c^  as  her  business  representative 
and  disclose  a  capacity  for  such  affairs  above 
the  average.  A  careful  study  of  the  testl- 
mooy  leads  to  the  conclusion  that  the  evi- 
dence on  the  subject  of  Mrs.  Ozouf  s  insanity 
preponderates  In  favor  of  the  plaintiffs,  and 
that  she  was  possessed  of  ample  mentality  to 
folly  and  fairly  compr^end  the  nature  of 
the  business  in  which  she  was  engaged  at  the 
time  she  executed  the  power  of  attorney  and 
at  the  time  the  deeds  were  execated  by  Yux 
agent 

[E]  It  remains  to  determine  whether  the 
execution  of  the  conveyances  mentioned  was 
within  the  scope  of  the  authority  conferred 
upon  the  attorney  In  fact  His  power  of  attor- 
ns, among  other  thin^  after  appointing  him 
mich  attorney,  authorized  him  to  "lease,  let, 
demise,  bargain,  sell,  remise,  relMse,  convey, 
mortgage  and  hypothecate  lands,  tmements. 
and  hereditaments,  apon  such  tttms  and  con- 
ditions and  under  auch  covenants  as  he  ahail 
think  fit  *  *  *  And  also  for  me  and  in 
my  name  and  as  my  aet  and  deed,  to  sign, 
aol.  execnte,  d^ver,  and  admowledge  sucih 
deeds,  oovesants,  mdeotDres,  «  •  •  and 
other  iutzam«Dts  in  writing  of  whateva 
kind  and  nature^  Oivlng  and  granting  unto 
my  said  attorney  toll  power  and  authority 
to  do  ahd  perfoim  all  and  every  aet  and  thine 
whatsoever  reauisite  and  necessary  to  be 
done  In  and  ^ont  tlie  premises,  as  foUy  t» 
all  Intents  and  porposes  as  I  might  do  <» 
could  do  If  personally  present*  with  ftdl  pow^ 
er  of  substltdGUm  and  levociUlont  bmby 
ratifying  and  oonflnning  all  that  my  said  at- 
torney or  bis  siriMrtltata  or  sabstltntes  shall 
lawfidly  do  or  cause  to  be  done  by  vlitne  of 
tbese  mesents." 

[I]  It  is  contended  on  bdialf  of  the  detend> 


ant  that  this  authority  did  not  Include  a  gift 
of  the  property  Involved,  and  this  Is  techni- 
cally true;  but  it  is  overcome  by  the  other 
technical  truth  that  the  conveyances  were 
made  on  the  money  consideration  of  f  10  in 
one  case,  and  $1  in  the  later  conveyance 
The  attorney  in  fiact  was  within  the  letter 
of  his  authority  to  convey  the  lands  upon 
suc^  terms  as  he  should  think  fit  In  deter- 
mining whether  the  act  was  within  the  spirit 
of  the  authority  conferred  upon  Black  by 
S£rs.  Ozouf,  we  may  resort  to  the  parol  testi- 
mony ottered  by  the  parties.  The  defendants 
contend  that  the  terms  of  the  power  of  attor- 
ney cannot  be  enlai^:ed  by  resorting  to  suda 
testimony,  and  that  it  must  speak  for  Itself. 
This  may  be  conceded,  but  that  Is  not  the 
question.  Section  713,  L.  O.  L.,  reads  thus: 
"When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms,  and 
therefore  there  can  be,  between  the  parties 
and  their  representatives  or  successors  tn  in- 
terest, no  evidence  of  the  terms  of  the  agree- 
ment, other  than  the  contents  of  the  writing, 
except  in  the  following  cases:  (1)  Where  a 
mistake  or  Imperfection  of  the  wrUlng  is  put 
In  Issue  by  the  pleadings;  (2)  where  the  va- 
lidity of  the  agreement  Is  the  tact  in  dispute. 
But  this  section  does  not  excdude  other  evi- 
dence of  the  drcumstances  under  which  the 
agreement  was  made  or  to  which  it  relates,  as 
defined  In  section  717,  or  to  explain  an  ambi- 
guity, intrinsic  or  extrinsic,  or  to  establish  il- 
legally or  fraud.  Tbe  term  'agreement'  in- 
cludes deeds  and  wills  as  well  as  contracts  be- 
tween parties."  Here  the  validly  of  the  pow- 
er of  attorney  Is  tbeerudal  fiict  in  dispute, 
and  for  the  propa^  construction  of  the  Instm- 
ment,  in  the  language  of  section  717,  L.  O.  L., 
^  may  resort  to  "the  circumstances  under 
which  it  was  made,  including  the  situation  of 
the  subject  of  the  instrument,  and  of  the  par- 
ties to  it,"  so  that  the  court  may  he  placed 
in  the  position  of  those  whose  language  it  is 
interpreting. 

.  [7]  As  partly  stated  above,  Urn.  0«mf  was 
possesaed  of  a  consldeiaMe  fortune  of  her 
own,  besides  wtiich  she  inherited  a  large  ea- 
tate  ttom  her  husband.  At  the  time  her  in^ 
tezest  in  the  lands  In  anestiou  was  unptoduc* 
tin.  Sbe  was  well  advaooed  in  years.  Her 
husband  advised,  and  Abe  acquiesced  in  tiuit 
oovnad,  that  it  would  be  a  burden  to  bar,  and 
tliat  it  would  be  a  proper  tiling  to  convey  her 
interest  In  her  deceased  broOier'B  estate  In 
those  lands  to  ber  brothers  and  sisters,  and 
sbe  still  had  that  purpose  after  her  husband's 
death,  as  stated  1^  the  ondlspated  testimony 
of  Black,  for  whose  fsedlt  as  a  witness  the 
deCondants  have  voncibed  by  making  Um 
Speak  for  than  from  the  wltne»  stand.  TbiB 
is  also  dlacloBed  by  the  testimony  of  Mrs. 
Fanny  Dimltik,  a  wholly  dlstnterasted  wit- 
ness and  Ufelong  friend  and  acqnalntanee  of 
Mrs.  Osouf,  who  states  that  the  lattra  told 
her  that  sbe  did  not  wish  to  be  burdened  with 
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ber  ene-flftb  of  the  property  of  Bobert  Wade 
wideb.  she  had  Inherited,  and  that  she  would 
like  to  tnm  it  orer  to  ber  brothers  and  aia- 
ters.  It  mtut  be  bone  In  mind,  also,  that 
she  reserved  ber  Interest  In  about  900  acres 
of  ranch  land  beUmglng  to  hw  deceased 
brotber.  It  thus  appears  tbat  tlw  conver- 
ancra  wow  the  result  of  a  settled  purpose  of 
Mra.  Oaoof  formed  at  the  time  when  no  Qves- 
tlon  is  made  of  her  soundness  of  mind.  It 
was  a  natural  and  proper  thing  for  her  to  do 
oonslderlng  her  financial  condition  at  the 
time,  and  the  relation  she  bore  to  the  objects 
of  her  bounty.  It  does  not  appear  anywtawe 
In  the  testimony  that  any  effort  was  made 
by  any  one  to  influence  her  in  her  dedslmi, 
hat  that  It  was  the  culmination  of  ber  own 
matured  design.  The  act  of  the  attorney 
was  within  the  strict  letter  as  well  as  within 
the  spirit  of  the  power  conferred  upon  him. 

The  defendants  rely  mainly  upon  the  case 
of  Coulter  V.  Portland  Trust  Co.,  20  Or.  460, 
26  Pac.  565,  27  Pac.  286.  In  that  case,  under 
a  power  of  attorney  authorizing  the  agent 
thug  created  to  buy,  sell,  or  transfer  real  es- 
tate, the  attorney  In  fact  conveyed  the  land 
to  a  grantee  charging  the  same  with  the  suih 
port  and  maintenance  of  a  minor  daughter 
of  the  grantor.  The  court  very  properly  held 
that  this  did  not  constitute  a  sale  within  the 
meaning  of  the  Instrument  creating  the  pow- 
er, and  that  it  was  wholly  fore^  to  the  in- 
tention of  the  person  creating  the  agency. 
IQ  other  words,  as  the  court  points  out,  it 
amounted  to  an  executory  agreement,  the 
performance  of  which  by  the  grantee  was  in 
no  wise  secured.  On  the  subject  to  which 
It  Is  applicable,  this  case  Is  quoted  with  ap- 
proTal  In  Security  Savings  Bank  t.  Smith, 
3S  Or.  72,  62  Pac.  794.  84  Am.  St  Bep.  756, 
where  Mr.  Justice  Wolverton  lays  down  the 
rule  In  such  matters  in  this  language :  "These 
rules  of  construction  In  no  wise  conflict,  how* 
ever,  with  another  Just  as  well  established, 
and  of  equal  potency  and  power,  whi<di  is 
that  the  object  of  the  parties  must  always  be 
kept  in  view,  and,  where  the  language  wi^ 
permit,  that  construction  should  be  carried 
out  that  will  support  instead  of  defeat  the 
purpose  of  the  instrument."  Mr.  Justice 
Wolverton  also  quotes  with  approval  the  lan- 
guage of  Hemstreet  v.  Burdlck,  90  111.  444: 
"But  It  is  said  the  power  must  be  strictly 
construed.  This  may  be  tme,  but  it  does 
not  require  that  it  shall  be  so  construed  as 
to  defeat  the  intention  of  the  parties.  Where 
the  intention  fairly  appears  from  the  lan- 
guage employed,  that  intention  must  control. 
A  strained  construction  should  never  be  giv- 
en to  defeat  that  intention,  nor  to  embrace 
in  the  power  what  was  not  intended  by  the 
parties." 

It  follows  that  the  execution  of  the  power 
of  attorney  by  Mrs.  Ozouf  was  a  valid  and 
binding  B.ct,  and  that  the  deeds  in  question 
executed  by  ber  attorn^  In  fact  in  pursn- 


aaee  of  that  andunity  ate  alio  Undtoff  upon 
her.  The  dzeolt  court  erred  In  aetUnff  aside 
those  deeds,  and  its  action  in  OuA  tempect 
mat  be  reversed.  Fm  want  of  iffoot  tbe 
suit  of  tbe  plalnUfls  so  far  aa  It  contemplates 
a  eoirection  of  the  allied  mlstaka  must  llke- 
wlae  be  diarftgaided. 

A  decree  wlU  therefore  be  entered  bere  to 
tbe  effect  that  tbe  t^aintlffa  take  nothing  In 
respect  to  tbe  alleged  mistake  in  ttae  con- 
veyanoe;  tbat  tbe  defendants  take  nothing 
by  their  croaebUl ;  that  pialntifBs  bare  a  de- 
cree eetaMlshlng  the  validity  ^  the  deeds  of 
February  8,  1008,  and  of  January  4,  iSQ9; 
and  that  none  of  tbe  partial  recover  costs  or 
dishursonents  from  either  of  tbe  others. 

McBRIDE,  a  and  MOOBB  and  BAM- 
snz,  JJ.,  concur. 


STROM  V.  HAKCOCK  LAND  CO. 
(Supreme  Court  of  Oregon.    April  7,  1914) 

1.  ADVEBae  Possession  {§  25*)— Actual  Oc- 
cupancy—Ocoopanot  BT  AQENT. 

Possession  by  as  agent  is  the  poasession  of 
the  principal,  tor  the  purpose  of  acquiring  title 
by  adverse  possession,  though  the  principal  never 
personally  occupied  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  IS  116-120;  Dec.  Dig.  S  25-*] 

2.  ADVKBSB  PoSSESSIOIf  <|  30*)— EXOI.IJ8IVS- 

HBBs  or  PossBssion. 

Where  a  100-acre  tract  iodosed  by  fence 
was  occupied  by  an  agent  for  his  principal  till 
the  principal  sold  him  a  7-acre  tract  out  of  it, 
including  the  land  in  dispute,  after  which  he 
continued  to  occupy  the  7  acres  as  his  own  land, 
and  tbe  remainder  as  agent,  though  for  a  time 
tbe  entire  100  acres  were  inclosed  by  a  common 
fence  and  tbe  agent  lived  on  a  portion  other- 
than  that  he  bad  purchased,  there  was  no  such 
common  or  mixed  poasession  by  the  principal 
and  agent  as  interrupted  the  continuity  of  dis- 
seisiQ  of  tbe  former  owner  of  the  land  in  dis- 
pute. ^ 

[Ed.  Note.-^For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  139-143;  Dee.  Dig.  t 
36.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Jud^ 

Suit  by  GuBtav  Strom  against  the  Han- 
cock Land  Company  to  determine  an  adverse 
claim  to  real  property,  etc  From  a  decree 
for  plaintiff,  defendant  appeals.  Affirmed. 

E.  6.  Seabrook,  of  Portland  (Halarkey, 
Seabrook  &  Dibble,  of  Portland,  on  the  brle^. 
for  appellant.  A.  H.  Tanner,  of  Portland 
(John  Van  Zante,  of  Portland,  on  the  brief), 
for  respondent 

BAMSEY,  J.  On  the  22d  day  of  March, 
1912,  tbe  plaintiff  commenced  this  suit  Tbe 
complaint  alleges  that  the  plaintiff  is,  and 
for  a  long  time  prior  to  the  date  of  the  com- 
mencement of  this  suit  was,  the  ovmer  In 
fee  simple  and  in  the  actual  possession  of 
lot  No.  1,  in  block  No.  1,  In  Delmar  Shaver's 
Second  addition  to  the  dty  of  Portland, 


*For  other  easw  se*  ssma  tople  and  swUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  K«jr-No.  Swlw  ft  R«p'r  Indszai 
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UnltnoQUih  connty,  Or.,  according  to  the 
duly  recorded  map  and  plat  thereof.  The 
complaint  alleges,  also,  that  the  defendant 
has  unjustly  claimed,  and  now  nnjnstly 
dalms,  an  estate  or  interest  In  said  real  prop- 
erty or  some  part  thereof,  adverse  to  the 
plaintiff;  that  the  claim  of  the  defendant 
Is  without  any  right  whatever ;  and  that  the 
defendant  has  no  estate,  right,  title,  or  in- 
terest whatever  In  said  premises,  or  In  part 
thereof.  The  complaint  alleges,  also,  title  to 
said  premises  in  fee  under  and  by  virtue  of 
the  statute  of  limitations,  for  the  reason  that 
neither  the  defendant  nor  any  of  its  predeces- 
sors or  grantors  have  been  in  possession  of 
said  real  property  within  the  ten  years  pre- 
ceding the  commencement  of  this  suit,  and 
that  the  plaintiff,  his  grantors  and  predeces- 
sors In  title  and  interest,  had  been  in  the 
actual,  open,  visible,  notorious,  continuous, 
hostile,  and  adverse  possession  of  the  above- 
described  property  tot  more  tihan  ten  years 
prior  to  the  commencement  of  this  sul^  etc. 
The  complaint  prays  for  a  decree  declaring 
that  the  plaintiff  is  the  owner  In  fee  simple 
of  said  real  premises,  and  that  the  defend- 
ant has  DO  claim,  right,  title,  or  Interest  in 
or  to  said  real  property,  or  any  part  thereof, 
and  barring  all  claim  of  the  defendant  In 
or  to  said  real  pxt^erty.  and  quieting  the 
plaintiff's  title  thereto.  The  answer  doiies 
most  of  the  allegatlmu  of  the  con^lalntt  and 
pleads  title  In  the  defendant  as  to  a  part  of 
the  resl  premises  described  In  the  com- 
plaint The  r^dy  denied  the  allegations  of 
the  answer.  The  court  below  made  findings 
and  entered  a.  decree  for  the  plaintiff,  as 
prayed  for  In  die  complaint  The  defoidant 
appeolit  and  dalms  that  the  findings  and  tiie 
decree  of  the  court  below  are  not  snpported 
by  the  evldaue. 

The  parties  stipulated.  In  the  court  below, 
Uut  the  plaintiff  owns  sU  of  the  premises 
described  In  the  complaint  lying  south  of  the 
north  line  of  the  donation  land  claim  of  Wil- 
liam Irving,  and  that  the  defendant  owns  ail 
land  lying  north  of  the  north  line  of  Debnar 
SlMTer*s  Second  addition,  as  shown,  on  the 
recorded  plat  theieot  and,  also^  that  if  the 
north  line  of  the  William  Irving  donation 
land  claim  is  eltnated  sonUi  of  the  north  line 
of  the  said  Ddmar  Shaver's  Second  addi- 
tton,  tiben  the  defendant  owns  so  much  of 
the  premises  described  in  the  complaint  as 
la  north  of  the  north  line  of  the  William  Irv- 
ing donation  land  claim,  unless  the  [dalntlff 
or  his  predecessors  or  grantors  have  acquired 
title  thereto,  by  adverse  possession,  in  which 
case  said  premises  are  owned  by  the  pialn- 

tur. 

The  we^ht  of  the  evldeuce  shows  that  the 
north  line  of  the  donation  land  claim  of  Wil- 
liam Irring  la  about  20  feet  south  of  the 
north  line  of  the  said  Second  Addition  of 
I>elniar  Shaver.  Hence  the  further  question 
to  he  determined  ia  whether  the  plaintiff,  bis 
predecessors  and  grantors,  had  had  prior  to 


the  commencement  of  this  suit  the  adverse 
possession  of  the  land  now  covered  by  said 
lot  No.  1,  of  said  block  No.  1,  of  Delmar 
Shaver's  Second  addition  to  the  dty  of 
Portland,  described  In  the  complaint,  for  the 
period  of  at  least  ten  years. 

The  land  in  dispute  was  supposed  to  be  a 
part  of  the  donation  land  daim  of  William 
Irring  and  wife.  The  Delay  donation  land 
claim  adjoined  the  Irving  claim  on  the  north, 
and,  according  to  the  contention  of  the  plain- 
tiff, the  north  line  of  the  Delmar  Shaver's 
Second  addition  coincided  with  the  north 
boundary  of  the  Irring  claim  and  the  south 
line  of  the  Delay  claim.  As  stated  supra, 
according  to  recent  surreys,  it  seems  that 
the  north  tine  of  Delmar  ifhaver's  Second 
addition  extends  about  20  feet  north  of  the 
north  line  of  the  Irving  claim,  and  that  about 
20  feet  of  the  north  part  of  the  property  de- 
scribed In  the  complaint,  and  claimed  by  the 
plaintiff,  is  situated  upon  the  Delay  claim, 
and  that  it  does  not  belong  to  the  plaintiff, 
unless  he  and  his  grantors  and  predecessors 
had  bad  adverse  possession  thereof  for  at 
least  ten  continuous  yram  prior  to  the  com- 
mencement of  this  suit  The  plaintiff  con- 
tends that  he  and  bis  predecessors  In  title 
had  been  In  the  adverse  possession  of  said 
land  fbr  more  than  ten  years,  and  the  court 
below  sustained  his  contention. 

Mrs.  E.  Byan  was  one  ot  Qie  witnesses  for 
the  plaintiff.  She  was  formorly  the  wife  of 
Capt  William  Irving,  and  he  and  she  set- 
tled on  the  Irving  claim  and  received  title 
thereto  as  donees  under  the  Donation  law 
of  1860  (Act  Sept  27,  I860,  c.  76,  0  Stat  406). 
The  land  in  dispute  was  snnwsed  to  be  on 
that  port  of  said  daim  set  apart  hy  the  gov- 
ernment to  Mrs.  Irving.  She  remembers 
when  the  north  boundary  line  of  the  Irving 
daim  was  surveyed.  She  resided  on  said 
claim  wltb  her  husband,  Gapt  Irvlns.  In 
1800  she  and  Capt  Irving  moved  to  British 
Oolnmbia,  and  they  remained  tiiere  for  yean, 
lira  Ryan  was  acquainted  with  Joshua  De- 
lay, the  owner  of  the  Deilay  claim.  Mrs.  By- 
an says  that  a  fence  was.  built  on  tiie  line 
between  the  Irving  and  Delay  claims  about 
1870  according  to  the  government  sarvey. 
She  says  that  tbat  fmica  was  alrrays  recoff- 
nixed  as  the  line  between  the  claims.  She 
testified  that  Irving  daSmed  to  own  up  to 
that  fmoe.  Asked  whether  Joshua  Deti^  al- 
ways recognized  that  tm<x  as  the  division 
line  between  the  two  dalms,  she  answered, 
"Yes,  th^  never  disputed  It"  She  says  that 
she  never  heard  of  Delay's  questioning  that 
that  fence  was  on  the  line.    (See  Ev.  p.  32.) 

Mrs.  Byan  says  that  she  and  Mr.  Irving 
claimed  to  own  the  land  up  to  the  old  fence. 
(Eir.  pp.  81,  S2.)  She  says  that  she  and  Irv- 
ing m-3ved  to  British  Columbia  in  1860,  and 
that  G.  W.  Shaver  came  over  In  1860  to  look 
after  the  land  for  her,  and  he  looked  after 
her  land,  Including  the  land  in  question,  and 
farmed  it  and  that  there  were  some  fruit 
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trees  on  It  Mrs.  Ryan  says  that  daring  tbe 
time  she  resided  In  British  Columbia  she 
came  to  Portland  ever;  year.  She  saya  that 
the  old  teace  referred  to  was  a  rail  fence. 
She  says,  also,  on  cross-examination,  that 
she  remembers  the  part  of  her  land  that  she 
sold  to  G.  W.  Shaver,  and  that  the  fence 
around  her  laud  Included  the  land  that  she 
sold  to  Shaver,  and  also  other  land  owned 
by  her. 

The  patent  to  the  Irvlngs  vras  issued  No- 
vember 13,  1865. 

Mrs.  Elizabeth  J.  Irving  (Ryan)  conveyed 
to  G.  W.  Shaver,  on  June  16,  1876,  seven 
acres  and  a  fraction  of  her  part  of  the  Irvii^ 
claim,  and  this  tract  is  the  land  that  was 
laid  out  as  Delmar  Shaver's  Second  addition 
by  G.  W.  Shaver  and  wife  in  1900,  and  the 
land  in  dispute  is  lot  No.  1,  in  block  No.  1, 
in  said  addition.  When  this  addition  was 
laid  out,  O.  W.  Shaver  believed  that  all  of  It 
was  on  the  Irving  cl^,lm. 

Delmar  Shaver,  a  son  of  G.  W.  Shaver, 
was  a  witness  for  the  plaintiff.  He  was 
born  and  reared  on  the  Irving  claim,  and 
lived  on  It  until  after  he  was  28  years  old. 
He  lived  there  with  his  father  G.  W.  Shaver, 
and  is  familiar  with  those  premises.  He  says 
that  the- first  fence  that  Inclosed  the  Irving 
land,  on  which  his  father  resided  so  long, 
was  an  old  rail  fence,  and  that  when  his 
fotfaer  boti^ht  the  seven-acre  piece  (in  1876) 
It,  including  what  his  father  bought,  was  in- 
closed as  one  piece,  and  that  the  old  rail 
fence  was  there  then.  He  says  that  he  does 
not  know  when  this  old  rail  fence  was  built, 
but  It  was  there  as  far  back  as  he  can  re- 
member. This  witness  says  that  (after  his 
father  bought  the  seven-acre  tract)  they  built 
a  board  fence  on  what  was  supposed  to  be 
the  line  of  the  old  rail  fence,  and  that  the 
board  fence  was  supposed  to  be  on  the  line 
between  the  Irving  and  Delay  claims,  and 
he  says  that  the  line  where  said  fence  was 
built,  as  he  understood  it,  always  had  been 
recf^ized  as  the  line  between  said  two 
claims,  and  that  be  never  heard  anything  to 
the  contrary,  until  a  few  years  ago.  Asked 
how  long,  to  his  knowledge,  the  Irving  land 
(on  which  his  father  lived)  had  been  fenced 
all  around  by  a  snbetantial  fence,  he  an- 
ewered  that  he  was  bom  there,  and  that  It 
was  fenced  and  inclosed  then,  and  that  they 
always  had  it  for  pasture  and  for  an  orchard, 
and  he  testiSed  (Bv.  p.  23)  that  his  father 
always  claimed  up  to  the  old  fence  line,  and 
that  his  father  cleared  the  ground  vp  to  that 
line.  He  says  they  used  part  of  the  land, 
and  had  a  big  orchard.  On  cross-examina- 
tion, he  testlfled  that,  before  his  father 
bought  said  seven-acre  tract  of  Mrs.  Irving, 
there  was  a  rail  fence  entirely  around  it; 
but  he  said,  also,  that  the  fence  inclosed  other 
lands  besides  what  his  father  bought  He 
says  that  be  helped  build  the  board  fence, 
but  that  the  board  fence  itself  did  not  go 
around  the  wbtfle  piece,  and  that  It  connected 
with  the  old  rail  feoc^  and  tiiat  the  board 


fence  on  the  north  line  was  built  along  the 
line  of  the  rail  fence.  He  says  that  his 
father  had  the  seven-acre  tract  inclosed  with 
Mr.  Ryan's  property.  He  says  that  all  of 
the  property  was  Inclosed  when  his  father 
bought  the  seven-acre  tract,  and  that  his 
father  took  care  of  Mrs.  Ryan's  property  and 
lived  on  it  until  his  death.  He  says  that 
the  Inclosure  Included  more  than  100  acres 
of  land  belonging  to  Mrs.  Ryan,  and  what 
she  sold  to  his  father,  and  that  his  fother 
raised  wheat  and  oats  on  this  land  and  had 
a  large  orchard.  He  says  that  his  fotber  did 
not  reside  on  the  piece  that  he  bought  of 
Mrs.  Ryan,  but  on  the  part  that  she  did  not 
sell  to  him.  It  appears  that  O.  W.  Shaver 
lived  on  this  property  from  about  1860  tmtll 
his  death,  a  period  of  about  40  years,  and 
took  care  of  It  for  Mrs.  Ryan,  as  her  agent 

It  is  impracticable  to  set  out  a  summary 
of  all  the  material  evidence.  There  were 
three  other  witnesses  for  the  plaintiff. 

The  defendant  did  not  offer  any  evidence 
on  the  subject  of  adverse  possession.  It  put 
a  witness  on  the  stand  to  prove  that  the 
20-foot  strip  in  dispute  was  not  In  the  Irving 
claim,  and  rested.  Hence  the  question  as  to 
adverse  possession  must  be  determined  on 
the  evidence  produced  by  the  plaintiff. 

The  defoidant  in  its  brief  gives  a  summary 
of  the  facta  as  shown  by  the  evidence  as 
It  viewed  them:  (a)  It  admits  that  Mrs.  Ry- 
an, as  early  as  1872,  had  a  rail  fence  built 
inclosing  about  100  acres  of  her  land,  and  that 
during  that  time,  and  for  many  years  after- 
wards, G.  W.  Shaver,  aa  agent  of  Mrs.  Ryan, 
was  in  possession  of  this  100  acres,  so  Inclos- 
ed, and  that  this  fence  was  built  as  early  as 
1872,  and  did  Inclose  that  part  of  tlie  De- 
lay cLalm  that  Is  in  dispute  In  this  suit 
The  evidence  shows  that  this  fence  was 
built  in  1870,  and  that  it  Inclosed  the  land 
in  dispute,  and  that  G.  W.  Shaver,  as  agent 
of  Mrs.  Ryan,  lived  on  this  100-acre  tract 
continuously  from  1870  until  his  death  Id 
lOOl,  about  30  years.  Shaver  raised  wheat 
oats,  and  fmlt  on  said  land.  The  Inclosure 
appears  to  have  been  an  ordinary  rail  fence, 
(b)  The  defendant  admits,  also,  that  Mrs. 
Ryan  In  1876  sold  and  conveyed  seven  acres 
within  said  lOO-acre  intdosure  to  O.  W.  Shav- 
er and  described  said  parcel  in  said  convey- 
ance by  metes  and  bounds.  The  defendant 
claims  that  this  deed  did  not  describe  any 
part  of  the  small  strip  in  dispute,  and  this 
contrition  seems  to  be  true;  but  the  evidence 
shows  that  that  conveyance  included  the 
land  running  up  to  the  north  line  of  the 
Irving  claim,  and  that  both  Mrs.  Ryan  and 
O.  W.  Shaver  believed  and  understood  that 
it  did  Include  the  land  in  dispute,  and  that 
both  Mrs.  Ryan  and  O.  W.  Shaver  claimed 
the  land  up  to  the  said  old  rail  fence  which 
the  defendant  admits,  and  the  evidence 
shows,  Included  the  atrip  In  dilute.  The 
evidence  shows  that,  prior  to  the  execution 
of  said  deed.  G.  W.  Shaver  held  and  bad 
poBseasion  of  said  land  for  Mrs.  Byvx  as  her 
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agent,  and,  from  the  date  of  said  deed  un- 
til his  death,  be  held  aald  aeveo-acie  trace 
as  the  owner  thereof,  and  not  as  agent  for 
Mk.  Bjftn;  bat  he  held  the  remainder  of 
said  tract  aa  her  agent  until  bla  death,  (c) 
Tbe  defendant  claims  that  Mrs.  Byan  re- 
sided in  British  Columbia  for  many  years 
and  did  sot  reside  on  said  lOO^cre  tract; 
but  that  It  was  inclosed  with  a  rail  fence  in 
1ST2,  and  from  that  time  on  she  had  G.  W. 
Sbaver  In  the  possession  of  said  land  as  her 
agent,  and  that  he  held  it  for  her.  The  evi- 
dence shows  that  he  was  in  the  actual  pos- 
session of  all  of  said  100-acre  tract  all  of 
said  time  as  her  agent.  His  possession  was 
ber  possession. 

The  defendant  admits  an  adverse  posses- 
sion In  G.  W.  Shaver  from  1897  until  about 
1901.  and  admits  that  the  plaintiff  had  ad- 
verse possession  of  the  premises  during  thb 
seven  years  prior  to  Uke  commwconent  of 
this  suit,  bnt  claims  that  there  was  a  breach 
of  several  years  in  the  possession  between 
the  poBsessioD  of  W.  Shaver,  and  that  of 
the  plaintiff,  and  that  the  plaintiff  cannot 
add  to  his  possesion  that  of  any  of  his  pred- 
ecessora  (d)  The  defendant  admits  that 
the  100-acre  tract.  Including  the  strip  in 
dispute,  was  Inclosed  with  a  fence  from  1872 
until  the  death  of  G.  W.  Shaver,  about  1901. 
We  think  that  the  fence  was  buUt  about 
1870,  and  that  the  Inclosore  and  possession 
continued  until  G.  W.  Shaver's  death  and 
beycmd  that  date,  but  we  will  call  it  a  period 
«f  30  years.  All  of  the  100-acre  tract,  in- 
eladlng  the  tract  in  dispute,  was  inclosed 
with  a  substantial  fence.  The  Bufflcien(7  of 
the  fence  has  not  been  questioned. 

The  defendant,  commenting  on  this  posses- 
Blon,  says,  in  its  bri^:  "Shaver  extended 
ber  (Mrs.  Ryan's)  fence  over  the  line  be- 
tween her  land  and  Delay's.  This  was  with- 
OQt  color  of  title,  and,  to  be  adverse,  posses- 
sion must  be  actual  occupancy.  The  occupan- 
cy of  Shaver  was  not  her  occupancy  because 
alie  herself  had  not  taken  actual  possession, 
and  then  put  Sharer  In  possession,  but  Shav- 
er took  possession  for  her.  This  cannot  be 
done  Disseisin  cannot  be  accomplished  by 
an  agent  or  tenant" 

[1]  The  counsel  for  the  defeodant  seems  to 
think  If  Shaver  had  been  acting  for  him- 
self, and  not  for  Mrs.  Ryan,  bis  possession 
mlf^t  have  been  sufficient  to  constitute  adr 
verse  possession;  bat  Inasmuch  as  he  was 
acting  for  her,  as  her  agent,  his  possession 
was  not  her  possession  sufficiently  to  constl- 
tnte  adverse  possession  on  ber  part.  In  this 
we  cannot  agree  with  counsel.  Shaver  was 
tbe  agent  of  Mrs.  Byan  and  acted  for  her. 
What  she  did  by  him  she  did  herself.  She 
ttused  blm  to  erect  the  fence  Inclosing  the 
100  acres.  Including  the  land  in  dispute,  and 
vben  this  was  done,  by  her  authority,  and 
ihe  claimed  to  own  all  of  the  land  Inclosed 
as  her  land,  such  acts  coiutitnted  a  disseisin 
ot  the  defendant's  grantors  as  to  the  land  In 
dlqiQtt. 


1  Cyc.  p.  996,  says:  "Tbe  possession  of 
one's  agent  Is,  for  the  purpose  of  acquiring 
title  by  adverse  possession,  tbe  possession  of 
the  principal," 

In  Lantry  v.  Parker,  87  Neb.  853,  65  N.  W. 
962,  tbe  syllabus  is  as  follows:  "One  may 
plead  adverse  possession  and  Is  entitled  to 
the  benefit  of  the  statute  relating  thereto, 
although  be  was  a  nonresident  and  absent 
from  the  state  during  a  portion  or  all  of  the 
period  covered  by  his  possession.  The  pos- 
session of  one's  agents  Is,  for  the  purpose  of 
the  statute  of  limitations,  the  possession  of 
the  principal." 

In  Den  ex  dem.  Roberts  v.  Moore,  3  Wall. 
Jr.  298,  Fed.  Cas.  No.  U,905,  Justice  Grler 
says:  "I  think,  also,  the  30  years'  Umltaaon 
applies  to  this  case.  Possesion  by  an  agent 
or  manager  is  actual  possession  within  the 
meaning  of  the  statute  (of  limitations)." 

31  Cy&  1405,  says:  "If  an  agent  is  in  pos- 
session of  the  principal's  property,  by  author- 
ity of  tbe  principal,  possession  of  the  agent 
is  the  possession  of  the  principal,  and  will 
authorize  tbe  agent  to  maintain  against  third 
persons  possessory  actions  with  reference  to 
the  property." 

In  Cochrane  v.  Faris,  18  Tex.  857,  tbe 
court  says:  "The  possession  of  the  tenants 
and  agent  of  Blley  was  the  possession  of 
Riley.  The  land  must  be  used  and  cultivat- 
ed, but  whether  this  be  done  by  Riley  or  his 
tenants  or  agent,  those  holding  under  him, 
was  immaterial." 

In  Whithead  v.  Foley,  28  Tex.  14.  the  court 
says:  "In  answer  to  the  third  objectiou 
made  to  the  defense  relied  ui>on  by  this  de- 
fendant, it  may  be  said  that,  although  It  is 
unquesttonably  true  that  the  party  who  seeks 
to  protect  himself  under  this  section  of  the 
statute  must  show  that  he  has  title  or  color 
of  title,  as  defined  by  the  law,  or  holds  by 
chain  of  transfer,  «  •  •  has  possession 
of  the  land  in  dispute,  and  that  the  same  has 
been  held  adversely  to  the  plaintiff  during 
the  time  prescribed,  yet  there  Is  nothing 
which  deflnee  or  limits  tbe  manner  in  which 
he  must  bold  possession,  or  forbids  him  claim- 
ing the  benefit,  when  held  In  any  manner 
recognised  by  law,  as  sufficient  to  invest  him 
with  actual  seisin  and  possession  of  tbe  land. 
It  Is  immaterial  whether  be  does  so  by  ac- 
tual individual  occupancy,  or  by  a  servant, 
agent,  or  attorney." 

In  McColman  v.  Wilkes,  3  Strob.  (S.  C.) 
470,  51  Am.  Dec.  638,  688,  the  court  says: 
"The  persons  who  held  tbe  land  for  the  plain- 
tiff were  rather  agents  than  tenants,  or  if 
tenants  they  were  not  lessees  of  a  particular 
parcel,  but  tenants  employed  to  hold  posses- 
sion of  the  whole.  •  •  *  The  prasesslon 
of  such  a  tenant  or  agent  Is  tbe  possession 
of  tbe  person  under  whom  be  holds,  as 
much  as  would  be  an  occupation  of  that  p«r- 
son's  overseer  and  slaves  or  cropper  and 
hirelings."  See,  also,  Goodwin  v.  Sawyer,  38 
Me.  Ml. 

It  la  held,  also,  that,  where  the  owner  has 
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been  dissetaed,  be  can  re-enter  apon  tbe 
premises  by  an  a^nt,  and  by  such  re-entry 
toll  tbe  statute  of  Umitatloila.  Campbell  r. 
Wallace.  12  K.  H.  367,  37  Am.  Dec.  219; 
Ingersoll  t.  Lewis,  11  Pa.  219,  61  Am.  Dec. 
536;  Hiuman  v.  Ctanmer,  9  Pa.  41. 

[I]  We  find  from  the  evidence  that  from 
1870  or  1872,  whom  the  100-acre  tract  was 
inclosed  with  the  rail  fence,  until  1876.  Mrs. 
Byan,  the  predecessor  of  the  plaintiff,  by  her 
ageut^  G.  W.  Sharer,  had  tbe  actual,  open, 
notorious,  continaous,  ^elusive,  and  adrerse 
possession  of  tbe  whole  of  said  lOO-acre  tract 
of  land,  including  the  strip  of  land  in  dis- 
pute. G.  W.  Shaver,  from  1870  to  1876,  when 
Mrs.  Irving  deeded  tbe  7-aere  tract  to  him, 
held  the  possession  of  the  whole  of  the  100- 
acre  tract,  as  agent  of  Mrs.  Irving;  but 
from  June  16,  1876,  untU  his  death,  he  held 
the  7-&cre  tract  In  bis  own  right,  and  bad 
the  actual,  open,  exclusive,  and  continuous 
possession  of  said  tract  from  tbe  date  of 
said  deed  until  his  death,  about  1901. 

Mrs.  Irving  had  no  kind  of  possession  of 
said  7-acre  tract  after  she  made  said  deed, 
and  she  recognized  the  title  of  said  Shaver 
thereto.  Some  time  after  said  deed  was 
mad^  Shaver  fenced  his  7-acre  tract  off 
from  Mrs.  Irvlng's  land;  but,  during  part 
of  Uie  Ume  after  the  execution  of  said  deed, 
said  7-acre  tract  continned  to  be  inclosed 
by  the  same  fence  that  inclosed  the  remaln- 
der  of  said  lOO-acre  tract  belonging  to  Mrs. 
Irving.  Said  7-acre  tract  was  Inclosed  by  a 
Niibstantial  fence  from  1870  or  1872  until 
abont  1901 — a  period  of  about  80  years— 
and  neither  the  defendant  nor  any  of  its 
predecessors  had  posse^on  of  any  part  tiiere- 
of  at  any  time  during  said  period  of  30  years. 
The  IndOBUre  of  the  100-acre  tract  in  1870 
or  1872,  and  tbe  claim  of  Mrs.  Irving  to  own 
the  whole  thereof,  and  the  actual  occupancy 
thereof  by  her  agent  and  his  family,  as  stat 
ed  Bupxtt,  under  a  claim  of  title,  operated  as 
a  dlasetoln  of  the  defendant's  predecessors, 
and  this  dlss^n  continued  until  the  death 
of  Shaver,  and  the  title  of  G.  W.  Shaver  to 
the  7-acre  tract  beoime'  vested  in  him  in  fee 
by  the  adverse  possession  of  Mrs.  Irving  and 
tbe  adverse  of  himself  as  early  as  1S82. 

It  is  true  that  Shaver  did  not  live  on  the 
7-acre  tract,  bnt  he  resided  on  Mrs.  living's 
■remaining  portion  of  the  100-acre  tract 
However,  he  had  actnal  possession  of  the  7- 
acre  tract,  and,  as  testified  by  his  son,  he 
cultivated  part  of  it  and  used  other  parts  for 
pasture,  etc.  Before  he  fenced  it  off  from 
Mrs.  Irvlng's  land,  it  was  completely  Indosed 
1^  her  fence  as  It  bad  been  since  1870  or 
1872.  O.  W.  Shaver  bad  the  possesion  and 
use  of  Mr.  Irvlng's  land  by  her  authority,  at 
all  times  trom  1870  or  1872  until  after  be 
fenced  the  7-acre  tract  from  her  land,  and 
he  continned  to  use  her  fence  to  Inclose  bis 
said  land,  with  her  consent,  until  he  fenced 
his  land  oft  from  hers.  Mrs.  Irving  did  not 
have  or  claim  to  have  any  kind  of  possesirton 


of  Shaver's  land  after  she  deeded  Vt  to  libn 
as  stated  supra. 

Shaver  and  Mrs.  Irving  had  no  common 
possession  of  the  land  In  dlquta.  She  nei- 
ther had,  nor  claimed  to  have,  any  rights 
tber^  after  she  made  the  deed  to  Shaver, 
^e  fact  that  their  lands  were  Indraed  by  a 
conmion  Inclosure  tot  a  stamt  time  did  not 
destroy  tbe  adverse  cAiaracter  of  tbe  posses- 
sion of  the  7-acre  tract  including  tbe  land  In 
dispute 

In  Pariter  v.  Newberry,  88  Tex.  481, 18  S. 
W.  817,  tbe  court  sftys:  "Beaseley  sold  it 
(land)  In  BCarch,  1886,  to  appdlee,  who  went 
into  possession.  If  he  waa  In  possession  up 
to  the  sale  by  Beaseley,  and  appellee's  posses* 
slon  commenced  with  that  sale,  the  oonthnilty 
of  the  possession  was  clearly  unbroken.  The 
fact  that  the  parties  may  have  been  in  pos- 
ses slon  of  the  separate  tracts  of  land  includ- 
ed within  the  fence  [or  inclosure],  and  that 
their  stock  may  have  graced  on  tbe  land  of 
appellee,  and  a  concurrent  use  of  the  same 
by  others,  would  not  militate  against  the  ex- 
(Ausiveness,  in  a  legal  sense,  of  his  posses- 
sion, nor  make  it  the  less  adverse  in  Its  char- 
acter. Especially  Is  this  so  where  that  use 
or  concurrent  enjoyment  of  It  by  others  was 
in  subordination  to  appellee." 

1  Cyc.  990.  says:  "In  New  York  It  has  been 
htid  that,  although  a  claimant  may  avail 
himsdf  of  a  fence  upon  the  line  to  complete 
his  inclosure,  the  statute  does  not  omtem- 
plate  that  a  fence  located  far  away  from  tbe 
premises  and  including  other  Uinds  should  be 
used  as  a  means  of  protection  to  a  claim  by 
adverse  possession.  In  other  states  tbe  fact 
that  land  other  than  that  claimed  by  adverse 
possession  was  embraced  wttbln  tiie  inclo- 
sure does  not  seem  to  affect  its  sufficiency  if 
the  whole  tract  Indosed  was  occupied  and 
<daimed  for  the  statutory  period." 

In  Ambrose  v.  Huntington,  34  Or.  487,  06 
Pac.  SIS,  the  court  says:  "At  some  points  It 
(the  fenced  was  constructed  somewbat  off 
tbe  line,  and  included  some  three  acres  of 
railroad  land,  and  five  or  six  acres  of  land 
belonging  to  Mr.  Loi^. .  This  taxA,  however,  is 
not  material,  as  the  odwr  land  incflosed  was 
inconsiderable,  and  the  fencing  may  be  said 
to  have  been  placed  substantially  upon  the 
boundary  Une,"  etc. 

In  Hamilttm  v.  Floumoy,  44  Or.  102,  74 
Pac  486^  tbe  court  says:  "The  Indosure  re- 
lied upon  was  common  to  Um  and  to  oUiers 
owning  lands  within  its  limits,  and  the  use 
whidi  consisted  wholly  of  pasturage  of  stock 
was  eommon  as  to  all,  so  that  his  possession 
was  neither  actual,  nor  exclusivei  and  was 
therefore  wanting  In  these  essential  elements 
to  adverse  possession,  indi  as  will  ripen  into 
a  foil  title." 

In  the  quotation  from  1  Cyc.,  supra,  refer- 
ence Is  made  to  what  was  held  in  New  York, 
and  that  work  refers  to  the  case  of  Doollttle 
V.  Flee,  41  Barb.  181.  which  is  based  on  a 
New  Torfe  statute  requiring  that,  to  consti- 
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tote  adverse  posseeston,  the  dalmant's  land 
most  hSTe  beoi  protected  by  a  anbstantlal 
iDcloeure,  and  tbe  facts  of  Qiat  case  are  dif- 
ferent from  tbe  facts  of  this  case. 

We  have  examined  the  cases  dted  bf  tbe 
appellant  and  many  others;  bat  we  have 
fonnd  no  case  where  the  facts  are  similar  to 
the  facts  In  this  case  where  It  was  held  that 
a  dalm  of  adTene  poasesaion  va  not  made 
ont 

Id  this  case  Mrs.  Irving  held  the  poasession 
by  G.  W.  Shaver,  her  agent,  from  about  1870 
antil  Jnne,  1876,  and  at  the  last-named  date 
she  conveyed  the  premises  In  dispute  to  her 
agent,  and  he  conttnned  from  that  date  to  oc- 
cupy the  remainder  of  her  premises  Qntil 
about  1901,  and,  from  tbe  date  of  said  deed 
□Dtll  his  death,  he  held  the  premises  describ- 
ed Id  the  deed  and  the  prendaea  in  dispute  as 
bis  own  property.  There  was  no  mixed  pos- 
session. Mrs.  Irving  neither  bad  nor  claimed 
to  have  any  possession  of  the  seven-acre 
tract  after  the  date  of  said  deed,  and  no  one 
posseased  any  part  of  said  tract  after  said 
deed  was  made,  during  the  life  of  Shaver,  but 
him. 

While  said  seven-acre  tract  was  inclosed  by 
tbe  same  fence  that  inclosed  the  remaining 
land  of  Mrs.  Irving's,  for  a  whUe  after  said 
deed  was  made,  yet  Q.  W.  Shaver,  the  gran- 
tee of  said  seven-acre  tract,  remained  until 
his  death  In  the  actnal  posaessloa  of  the  re- 
malndmr  of  Mrs.  Irvli^'s  land.  He  had  tbe 
contlDuons  possesskHi  of  her  land  as  h^ 
ageot  and  of  the  seven-acre  tract  as  owner 
thereot 

Every  case  of  adverse  poBBoesion  must  be 
decided  on  its  own  facts. 

We  find  that  the  plalntifl  Is  the  owner  of 
tbe  premises  described  In  the  complaint,  and 
we  aK>rove  the  findings  and  the  decree  of 
the  court  below.  The  decree  of  the  court  be- 
low Is  afDrmed. 

MOORK,  BURNETT,  and  BEAN,  JJ.,  con- 
car.    McBRIDE,  C.  J.,  not  sitting. 


DBNVEB  A  RIO  GRANDE  R.  CO.  v. 
FREDERIC  et  al. 
(SnprMae  Coait  of  Colorado,    i^ril  6,  1D14.) 

1.  DuTH  (f  48*>  — Actions  fob  Causing 
Death — Plxadiito — Complaint. 

A  complaint  In  an  action  for  wrongfnl 
death,  allesing  that  the  train  was  so  negligently 
"operated"  by  defendant's  employes  as  to  cause 
a  colliBion,  etc,  stated  a  good  cause  of  action 
under  Rev.  St  1908,  S  ^S6,  authorizing  re- 
covery for  a  death  caused  by  the  n^ligpnce  of 
railroad  employ^  "whilst  running,  conductinn, 
or  managing  any  locomotive,  car,  or  train  of 
cars,"  notwithstanding  tbe  word  "operate"  may 
be  broader  than  tbe  words  of  the  statute. 

[Ed.  Note.— For  other  caaes,  see  Death,  Cent 
Dig.  |<»;  Dec.  Dig.  |  48.*] 

2.  Appbai.  AiTD  Ebbos  (i  1089*)--Dkath  (S 
4^)— 8uBK.UBAi»— Bxvnw— Habhzsss  Eb- 
>o»-^PuuDiiia. 

An  allesa^on  of  a  complaint,  in  an  action 
for  wrongfm  death  under  Rev.  St.  1908,  f  2056, 


authorising  recovery  for  a  death  caused  by  the 
negligence  of  "any  officer,  agent,  servant,  or 
employe"  of  a  railroad,  of  negligence  on  the 
part  of  the  company,  as  well  as  of  ita  "offi- 
cers, agents,  and  employ^s^"  was  merely  sur- 
plusage, and  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Apiieal  and 
Error,  Cent  Dig.  {|  407S-#088;  Dec  Dig.  f 
1039;*  Death.  Cent  Dig.  |  63;  Dec.  Dig.  f 

3.  Death   ({   7*)— Actions   fob  Oausino 
Death— Nattjeb  of  Rehedt. 

Rev.  St  1908,  f  2066,  providing  that,  if 
the  employes  of  a  railroad  negligently  cause 
tbe  death  of  any  person,  tbe  company  ahall  for- 
feit not  less  than  $3,000  nor  more  than  $5,000 
to  the  next  of  kin  of  the  deceased,  is  penal  In 
its  nature,  rather  than  compensatory*  like  sec- 
tions 2057,  2058,  wbich  permit  a  recovery  for 
wrongful  death,  based  on  the  damage  sustained. 

{Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  10 ;  Dec  Dig.  {  7.*] 

4.  Death  (S  95*)  —  Actions  fob  Causinq 
Death— MsASUBE  of  Damages. 

Under  Rev.  St.  1908,  §S  2057,  2058,  author- 
ising the  next  of  kin  to  recover  eucb  damages 
for  a  wrongful  death  as  may  be  fair  and  Just, 
reference  being  bad  to  tbe  injury  sustained  by 
the  plaintiffs,  tbe  amount  of  recovery  is  to  be 
determined  from  the  proq>ective  accumulations 
of  tbe  deceased,  having  reference  to  bis  sge. 
occupation,  habits,  bodily  health,  and  ability  to 
earn  money, 

[Ed.  Note^r-Fw  other  case&  see  Death,  C«it 
Dig.  SS  108,  109,  lU-UsTm;  Dec.  Dig.  i 
95.*] 

B.  Death   (J  11*)  —  Actions  fob  Oavbixq 

Death— Nature  of  Remsdt. 

Rev.  St  1908,  fi  2056,  providing  that,  if 
the  employ&i  of  a  railroad  neglif^ently  cause  a 
death,  the  company  ehall  forfeit  $3,000  to  $5,000 
to  the  next  of  kin,  does  not,  like  sections  2057. 
2058,  depend  upon  whether  the  deceased  could 
have  mamtained  an  action,  but  creates  a  nen 
and  independent  cause  of  action,  which  la  penal 
in  its  nature. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig-  K  10.  15;  Dec  Dig.  fll*} 

6.  Death    (S   7*)  — Actioks   fob  Caubino 
Death— Natubb  of  Reuedt, 

The  purpose  of  Rev.  St  t  2056,  providing 
that  a  railroad,  whose  employfti  negligeutly 
cause  a  death,  shall  forfeit  $3,000  to  $5,000  to 
the  next  of  kin,  is  to  protect  human  lite,  and 
enjoin  upon  such  employes  the  exercise  of  the 
utmost  care,  and  upon  the  company  great  care 
in  tbeir  sdection,  and  the  recovery  is  a  forfst* 
ture,  rather  than  compensation  for  damage  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  10 ;  Dec.  Dig.  |  7.*] 

7.  Death   (f   7*)  —  Actions   fob  Cavsino 

DSATH— -NATDBX  of  RbUEDT. 

That  Rev.  St.  1908,  S  2056,  providing  that 
a  raUroad,  negligently  causing  a  death,  sball 
forfeit  $3,000  to  $5,000,  directs  that  such  sum 
shall  be  paid  to  the  next  of  kin,  does  not  affect 
tbe  fact  that  it  ia  a  penalty,  especially  in  view 
of  tbt  fact  that  Ae  recovery  of  compensatory 
damages  was  fnlly  provided  for  by  other  stat- 
utes. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dfg.  §  10;  Dec.  Dig.  S  7.*] 

8.  Death  d  64*)  — Actions  fob  Oausinq 
Death— Admissibiutt  of  Evidence. 

Since  Rev.  St  1908,  S  2066,  providing  Oat 
a  railroad  negligently  causing  a  death  duiU  for- 
feit $3,000  to  ^,000  to  tbe  next  of  kin,  is  penal 
In  its  nature,  it  was  error  to  admit  evidence  of 
the  loss  sustained  from  such  death;   the  col- 
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pability  of  the  defendant  being  the  sole  guide  In 

nxing  the  recovery. 

[Ed.  Note.— For  other  caees,  see  Death,  Cent 
Dig.  S  83;  Dec.  Dig.  S  »4.*J 

9.  Appkai,  and  £bbob  (i  1050*)— Review— 
Haeuiass  Erboe— Admission  or  Evidence. 

In  an  action  for  wrongful  death  under  Kev. 
St.  1908,  §  2056,  authorizing  the  recovery  of  a 
penalty  of  ¥3,000  to  $5,000  by  the  next  of  kin. 
It  IV as  reversible  error  to  admit  evidence  of 
plaintifTs  Iobb,  as  it  might  nuBlead  the  jury, 
-who  could  only  ccwsider  the  defendanfB  cul- 
pability. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J|  1068,  1069.  4153-4167, 
4166;  Dec  Dig.  g  l(eO.»] 

10.  Death  <{  25*)  —  Actioks  ros  Cattsino 
Death— Defense. 

The  cause  of  action  authorized  by  Rev.  St. 

1908,  I  2056,  providing  for  the  forfeiture  tor  a 
wrongful  death  of  $8,000  to  $6,000  to  the  next 
of  kin,  being  one  in  which  the  deceased  had  no 
interest,  end  from  which  he  could  not  relieve  de- 
fendant from  liability,  a  free  pass,  exempting 
defendant  from  liability  for  injury  to  deceased, 
■was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
DU.  S  27;  Dec  Dig.  §  26.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  J.  W.  Sheafor,  Judge. 

Action  by  George  T.  Frederic  and  another 
against  the  Denver  &  Rio  Grande  Railroad 
Oompauy.  From  a  judgment  for  plalntUCs, 
the  defendant  appeals.  Baversed  and  re- 
manded. 

E.  N.  Clark;  and  T.  Q.  McMurry,  both  of 
Denver,  tor  appellant.  R.  L.  Holland,  of 
Colorado  Springs,  Taylor  R.  Young,  of  St 
Louie,  Ho.,  Willis  U  Strachan,  of  Coloiado 
Springs,  for  appellees, 

BAILEY,  J.  The  suit  was  filed  in  the  dis- 
trict court  of  El  Paso  county  December  8th, 

1909,  by  appellees,  the  parents  of  the  deceas- 
ed, against  the  railroad  company,  appellant, 
alleging  that  by  its  own  careless,  negligent 
and  unskillful  acts,  and  those  of  its  officers, 
agents,  servants  and  employes,  In  operating 
one  of  its  trains,  the  death  of  Frank  G.  Fred- 
eric, their  unmarried  son  twenty-seven  years 
old,  was  occasioned.  On  the  14th  of  August, 
1909,  deceased  was  riding  on  the  defendant's 
north  bound  passenger  train  on  a  free  pass, 
and  met  his  death  through  a  head-on  collision 
between  that  and  another  passenger  train 
of  the  company  near  Husted,  Colorado.  The 
company  admits  negligence  as  charged,  but 
contends  that  the  complaint  and  proofs  fail 
to  make  out  a  case  under  the  statute;  and 
It  also  relies  upon  the  following  agreement 
In  the  free  pass  to  negative  liability: 

"The  person  accepting  this  free  ticket  as- 
sumes all  risks  of  accidents,  and  expressly 
agrees  that  the  company  shall  not  be  liable, 
under  any  circumstances,  whether  of  negli- 
gence by  its  agents  or  otherwise,  for  any 
Injury  to  the  person  or  for  any  loss  or  dam- 
age to  the  property  of  the  passenger  using 
this  ticket,  who  hereby  agrees  that  the  com- 
pany shall  not  be  considered  as  a  common 
carrier,  or  liable  as  such. 


'^ot  good  vaakm  signed  hj  the  person 
named  hereon,  and  If  inreeented  by  any  other 
person  the  conductor  will  take  up  this  ticket 
and  collect  (Hgned). 

The  action  was  brought  under  aectlon  2066, 
B.  8. 1908,  which  leads  as  follows: 

"Whenever  any  person  jiball  die  from  any 
injury  resnltliiff  tram  or  occasioned  by  the 
negllgencs,  "wMiif^lnflBn  or  criminal  Intent 
of  any  cfBeet,  agent,  senront  or  emirioyfi, 
whilst  running,  conducting  or  managing  any 
locomotive,  car  or  train  of  cars,  *  •  *  the 
corporation,  Indlvidoal  or  individuals  in 
whose  onploy  any  such  officer,  agent,  serv- 
ant, employ^  master,  pilot,  engineer  or  driv- 
er shall  be  at  the  time  tnudt  Injury  is  com- 
mitted, •  *  *  shall  forfeit  and  pay  for 
every  poaon  and  passenger  so  Injured  the 
sum  of  not  exceeding  five  thousand  dollars, 
and  not  less  than  three  thousand  doUars, 
which  may  be  sued  for  and  recovered,'*  etc 

Upon  trial,  the  court  toatrocted  the  Jury 
that  their  verdict  vaAier  the  pleadings  and 
evidence  should  be  Cor  tbs  plp«wHifif  for  not 
less  than  three  thousand,  nor  more  than  five 
thousand  dollars,  the  award  belnff  for  the 
larger  sum.  The  conrt  overruled  a  motion 
for  a  new  trial  and  altered  jndgmrat  on  the 
verdict,  wtiich  the  company  brings  here  for 
review. 

[1,  2]  The  first  objection  Is  that  the  com- 
plaint falls  to  state,  and  the  proofs  to  estab- 
lish, a  cause  of  action  under  the  statute  npon 
which  plaintiffs  rely.  It  is  alleged  that  "said 
train  was  by  defendant  and  its  officers, 
agents  and  servants,  so  negligently,  careless- 
ly and  unskilfully  operated  that  It  collided 
violently  head-on  with  another  train  of  the 
defendant  company,"  while  the  language  of 
the  statute  allows  recovery  for  the  death  of 
any  person  resulting  from  the  "negligence, 
unskllfuln^  or  criminal  Intent  of  any  offi- 
cer, agent,  servant  or  employ^,  whilst  run- 
ning, conducting  or  managing  any  locomo- 
tive, car  or  train  of  cars,"  etc  The  conten- 
tion is  that  the  negligence  of  the  compai^  as 
such  Is  not  covered  by  the  provision,  but  rath- 
er that  the  statute  applies  only  to  offlcers, 
agents,  servants  or  employ^  and  Is  limited 
solely  to  acts  of  negligence  committed  by  such 
persons  whilst  running,  conducting  or  man- 
aging any  locomotive,  car  or  train  of  cars. 
In  particular  it  Is  urged  that  the  statute  does 
not  apply  to  the  negligence  of  a  person  who 
does  not  engage  at  any  time  In  the  actual 
running,  conducting  or  managing  of  locomo- 
tives, cars  or  trains.  A  somewhat  similar 
contention  was  made  in  Whittle  v,  Denver  & 
Rio  Grande  Railroad  Co.,  51  Colo.  SS2,  118 
Pac  971,  a  case  where  in  a  suit  brought  un- 
der the  same  provision  It  was  sought  to  hold 
the  railroad  company  liable  for  the  negli- 
gence of  its  station  agent,  in  falling  to  com- 
municate train  orders  to  the  train  crew,  re- 
sulting In  a  head-on  collision.  Those  facts 
were  set  out  at  length  in  the  complaint,  it 
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being  there  contended  that  it  was  the  pur- 
pose of  the  statute  to  limit  its  provisloDs  to 
those  employed  In  the  Immediate  charge  of 
the  train.  Bat  this  court  declined  to  assent 
to  that  narrow  constrnctlon,  and  reversed  a 
Judgment  of  dismissal,  following  the  election 
of  plalntlfTa  to  stand  by  th^r  complaint,  to 
which  a  general  demurrer  had  been  sustained 
below,  and  remanded  the  case.  While  we 
do  not  commend  the  complaint  under  consid- 
eratloD  as  a  model,  still  that  It  fairly  meets 
the  essential  requirements  of  the  section  un- 
der which  the  action  was  bronght  cannot  well 
be  donbted.  Chaining  n^^ence  directly 
against  the  company,  If  a  fault,  may  be  re- 
garded as  surplust^  and  certainly  does  not 
constitute  serious  or  reversible  error.  -  Neg- 
ligence was  also  charged  against  the  officers, 
agoita  and  servants  of  the  company  In  op- 
erating the  train.  Tbe  allegation  that  the 
oflloers,  ageats  and  servants  of  the  company 
so  carelessly,  negligently  and  nnsfelllfnlly  op- 
erated the  train  Is  equivalent  to  charging 
that  tblB  wa»  done  by  some  one  or  more  of 
them  while  engaged  in  rnnnlng,  oondncUng 
or  managing  the  train,  so  that  a  case  was 
made  out  under  Hke  provision  In  qnestloii,  es- 
pecially in  view  ot  the  Whittle  decision,  sn- 
pra.  This  is  eqnaUy  true  even  though  the 
word  "operate"  may  be  said  to  he  of  broad- 
er significance  than  the  equreasion  "wbilst 
running,  conducting  or  managing  any  loco- 
motive, etc."  The  word  "operaW  would  cer- 
tainly include  and  cover  everything  contained 
Id  ttw  statutory  expression,  even  tbou^  it 
might  Incinite  matters  outside  and  beyond 
that  It  is,  therefore,  apparent  that  if,  in 
fact,  the  accident  was  due  to  negligence  ot 
the  character  contemplated  by  the  statute, 
sach  negligence  was  included  In  the  all^^- 
tlons  of  the  onnplaint,  and  the  objection  that 
those  aUegatlons  are  too  broad  cannot  be  tak- 
en in  the  maimer  proposed.  It  may  well  be 
that  the  complaint  was  subject  to  a  motion 
to  make  more  qiedflc,  or  to  a  special  de- 
morter,  but  even  so,  It  by  no  means  follows 
that  a  cause  of  action  such  aa  contemplated 
was  not  stated.  The  answer  admits  negli- 
gence as  charged,  and  as  we  hold  that  the 
aUegatlons  ot  the  complaint  include  a  cause 
of  action  under  the  statute,  proof  to  show 
Just  why  and  precisely  how  Uie  accident  hap- 
pened was  unnecessary. 

Other  mattCTs  urged  on  this  review  ccmslst 
largely  In  the  alleged  Improper  admission  and 
mjection  of  testimony.  First,  the  court  ad- 
ndtted  over  objection  evidence  of  deceased's 
earning  capacity,  habits,  character,  and  con- 
tributions made  to  his  father  and  mother 
dnriag  his  lifetime,  as  a  basis  for  establish- 
ing pecuniary  loss ;  and  second,  the  defend- 
ant company  offered  the  free  pass  In  evl- 
dace  to  prove  fbe  contract  relied  on  to  ao- 
(iQlt  it  of  liability,  wbleh  was  rejected  od  ob- 
jection by  counsel  for  plaintiffs. 

[I]  The  first  proposition  involves  the  quee- 
tioo  of  the  diaiacter  ot  the  section  quoted, 

U0P.-8(> 


whether  penal  or  compensatory.  It  paial, 
the  evidence  offered  as  to  the  earning  capac- 
ity of  deceased  and  the  like  was  Improperly 
admitted^  but  If  oomptfisatory,  then  such  eri* 
dence  was  ocxnpetait. 

We  have  separate  sta^tory  provisions 
anthoilslng  civil  acUons  to  recover  for  the 
wrongful  death  of  p^sons  caused  by  negli- 
gence, which  are  essentially  and  diametrical- 
ly different  in  their  characters,  purposes  and 
objects:  Section  2056  fixes  a  penalty  for 
wrongfully  causing  the  death  of  another  un- 
der the  particular  circumstances  and  condi- 
tions ther^  provided;  and  sections  2057- 
2068  give  a  right  to  recover  damages  aa  com- 
pensation for  the  wrongful  death  ot  a  per- 
son caused  by  or  resulting  from  the  negli- 
gence ot  any  person  or  corporation,  depend- 
eat  upon  whether  the  deceased  would  have 
had  a  cause  of  action  for  damages  It  he  bad 
been  injured  only.  These  latter  sections 
read  as  follows: 

"Vnieneror  tbe  death  ot  a  person  sbsll  be 
caused  by  a  wrongful  act,  n^ect  or  deteult 
of  another,  and  the  act,  neglect  or  default  Is 
mdh  as  would  (if  dath  bad  sot  ensued)  have 
entitled  the  party  Injured  to  "»s1**tain  an 
action  and  recover  damages  In  respect  there- 
of, then,  and  in  eveiy  such  case,  tbe  person 
who,  or  the  corporation  which  would  have 
been  liable^  if  death  had  not  aisned,  shaU  be 
liable  to  an  action  for  damages  notw^* 
standing*  the  death  of  the  party  injured. 

"All  damages  accruing  under  the  last  pre- 
ceding section  shall  be  sued  for  and  recover^ 
ed  by  the  same  parties  and  In  the  same  man- 
ner as  provided  In  the  first  section  ot  this 
act,  and  In  every  sudi  at^on  the  Jury  may 
give  such  daipages  aa  they  may  deem  fair 
and  Just,  not  esseding  Hen  thousand  (6,000) 
dollars,  with  reference  to  the  necessary  In- 
Jury  reSDltlng  trom  such  death,  to  tbe  sur* 
vlving  parties,  who  may  be  aidtled  to  sue; 
and  also  having  r^ard  to  tbe  mitlgaUi^  or 
aggravating  drcumstanoea  attending  any 
such  wrongful  act,  neglect  or  default" 

Undor  section  2066  Uie  amount  of  recovery 
is  placed  at  not  more  nor  less  than  certain 
sums,  without  reference  to  the  earning  ca- 
pacity of  deceased  or  amount  of  damages  in- 
flicted, but  depends  solely  upon  the  degree  of 
culpability  of  the  wrongdoer,  the  precise 
amount  of  which  is  to  be  fixed  by  tbe  Jury 
either  at  the  minimum  or  maximum,  or  at 
some  amount  between  these  limits,  under 
proper  instructions.  The  fact  that  no  mat- 
ter how  young  or  old,  how  infirm  or  useless 
the  deceased,  the  recovery  for  his  death, 
under  this  provision,  is  precisely  tbe  same, 
depending  on  the  character  of  the  defend- 
ant's failure  of  duty,  as  it  would  be  had  he 
been  In  the  prime  of  life,  having  the  highest 
capabilities  and  attainments,  mentally  and 
physically,  demonstrates  with  unerriilg  cer- 
tainty the  purpose  of  the  Legislature  to  make 
It  a  punitory  section  pure  and  slmpla  That 
it  ctmtalns  no  provision  for  nitfinslng  dam- 
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ages  on  tbe  basis  of  pecuniary  loss,  as  iu  the 
compensatory  proTlsloos,  Is  another  evidence 
of  Its  penal  character ;  Indeed,  the  fact  that 
recovery  may  be  had  under  It  without  any 
proof  whatever  of  damages  conclusively  ee- 
tabUshes  that  It  Is  penal. 

[4]  Sections  2057-2058  are  distinctively 
and  by  express  terms  compensatory  provi- 
sions, authorizing  an  action  for  damages  as 
compensation  for  the  death  of  a  person  caus- 
ed by  the  wrongful  act,  neglect  or  default 
of  another,  where  such  wrongful  act,  neg- 
lect or  default  is  such  that  if  death  had  not 
ensued  the  party  injured  could  have  main- 
tained an  action  for  damages.  Under  these 
sections  the  amount  of  recovery  is  to  be  de- 
termined from  the  prospective  accumulations 
of  the  deceased  had  he  not  been  killed,  hav- 
ing reference  to  his  or  her  age,  occupation, 
habits,  bodily  health  and  ability  to  earn 
money.  Compensation  as  damages  under 
these  sections  is  baHcd  on  the  reasonable 
expectation  of  benefit  which  a  plaintifC  may 
have  a  right  to  indulge  from  a  continuance 
of  the  life  of  tbe  deceased. 

[6]  The  right  of  recovery  under  section 
2056  does  not  depend  In  tbe  least  upon 
whether  the  injured  person  could  have  main- 
tained an  action  for  injuries  If  death  bad 
not  ensued,  but  Is  an  absolutely  new  and 
Independent  cause  of  action,  unknown  to  the 
common  law,  and  exists  only  where  death  re- 
sults from  an  injury  occasioned  in  tlie  par- 
ticular manner  and  form  as  therein  prescrib- 
ed. By  tbe  compensatory  sections  It  is  mani- 
fest that  It  was  the  Intent  and  purpose  of 
the  Legislature  to  give  a  caase  of  action  only 
in  case  the  person  injured  would  have  had 
Hucta  a  right  had  death  not  ensued,  provi- 
sions in  efreet  to  preserve  a  cause  of  action ; 
indeed,  such  purpose  is  expresdy  stated. 
That  the  tight  of  action  under  section  2066 
does  not  depend  upon  whether  tbe  injured 
person,  if  death  had  not  ensued,  could  have 
recovered  for  peraonal  Injary,  is  one  of  the 
essential  characteristics  which  distinguishes 
it  from  the  compensator  provlslona,  where 
the  right  exists  only  on  the  theory  that  the 
person  Injured  would  hare  had  a  cause  of 
action  had  he  not  been  killed.  It  was,  with- 
out a  doubt,  tile  presmce  of  sections  2067- 
2068  In  the  act  whltih  lead  this  court  to  de- 
clare, in  A.,  T.  A  S.  F.  B.  R.  Go.  v.  Farrow, 
6  Colo.  498,  that  the  purpose  of  tbe  act  Is  to 
keep  alive  a  right  of  action  which  otherwise 
would  have  perished  under  the  rule  of  the 
common  law.  There  Is  no  such  purpose  or 
Intent  either  express  or  Implied,  in  section 
2056.  The  conclusion  reached  on  this  prop- 
osition in  the  Farrow  Case  seems  to  apply 
only  to  a  cause  of  action  under  tbe  coDi[)en- 
satory  provisions,  and  not  to  one  under  the 
penal  section.  Such  conclusion  in  that  case 
*an  be  Justified  and  upheld  only  upon  the 
theory  above  advanced,  for  it  Is  so  plain 
that  section  2056  creates  a  new  cause  of  ac- 
tion where  none  at  all  existed  before  In  favor 


of  any  one,  to  wit,  tor  the  recovery  of  a  pen- 
alty for  the  death  itself,  that  there  is  no 
room  for  a  difference  of  oidnlon  on  the  sub- 
ject The  following  decisions  so  hold  and 
are  predsely  Id  point:  Oarrett  v.  L.  &  N.  R. 
Co.,  197  Fed.  715,  117  O.  C.  A.  109;  Osteen 
V.  Southern  Railway.  76  S.  O.  368,  57  S.  K. 
196;  Beavers'  Admx.  v.  Putnam's  Curator, 
110  Va.  713,  67  S.  B.  353;  Flnlc  r.  Oarnoan, 
40  Pa.  95;  Davis  T.  Railway,  63  Ark.  U.7. 
13  S.  W.  801,  7  L.  R.  A.  283;  and  Mats  v. 
Chicago  &  A.  R.  Co.  (G.  C.)  86  Fed.  180.  But 
if  it  be  insisted  that  the  decision  in  the  Far- 
row Case  on  the  question  under  consideration 
was  intended  to  and  does  apply  to  section 
2056,  then  it  becomes  impwtant  to  note  tbat 
in  that  caae  there  was  no  Issue  tendered 
which  even  warranted,  much  less  required, 
the  court  to  determine  that  precise  matter, 
and  therefore  what  Is  said  In  tbe  oplnton  In 
that  connection  Is  dicta,  and  while  persoa- 
sive,  is  neither  concluslTe  nor  oontrolUng. 

[6,  7]  The  purpose  and  policy  of  the  sec- 
tion manifestly  la  to  guard  and  protect  hu- 
man life  against  the  ftital  consequences  of 
tbe  negligence,  nnskUIfalneas  or  criminal  in- 
tent of  any  officer,  servant  agent  or  employ^ 
of  any  common  carrier,  whetlier  a  corpora- 
tion or  IndlTldnal,  while  engaged  in  running, 
conductlnK  or  managing  any  locomotive,  car 
or  train  of  cars,  or  other  public  conveyance. 
Undoubtedly  tibe  provision  was  Intmded  to 
enjoin  vpon  such  t^resentatlTeB  tbe  utmost 
skill  and  dU^cuoe  In  tbe  disdurge  of  tbelr 
important  duties  as  guardians  of  human  life, 
and  upon  the  carrier  itself  the  exerdse  of 
great  care  and  caution  In  UuSi  selection,  to 
the  end  that  better  amioe  be  secured,  with 
fewer  accidents  and  less  destruction  of  life. ' 
The  recovery,  whatevMr  it  may  be  in  amount, 
is  denominated  a  forftfture^  and  the  fact  tbat 
It  goes  to  the  next  of  kin  cannot  be  said  to 
affect  or  diange  the  character  of  ttie  prorl- 
don,-  as  clearly  indicated  by  its  express 
terms.  It  would  have  beat  quite  as  compe- 
tent for  the  Legislature  to  have  awarded  the 
penalty  to  the  public  school  fund,  or  In  the 
nature  of  a  fine  to  the  general  treasury  of 
tbe  state,  as  it  was  to  anthorlw  its  recovery 
by  those  named  In  the  statute,  and  bad  that 
been  done  tbere  could  have  been  no  doubt  of 
its  penal  character. 

Similar  provisions  luve  heen  considered 
and  construed  by  many  other  courts,  and  so 
far  as  we  have  been  able  to  ascertain  they 
iiare  been  uniformly  held  penal.  Section  21^ 
of  chapter  112  Public  Statutes  of  Massa<Hiu- 
setts  1882,  reads  as  follows: 

"If  by  reason  of  the  negligence  or  careless- 
ness of  a  corporation  operating  a  railroad  or 
street  railway,  or  of  the  unfitness  or  gross 
negligence  or  carelessness  of  Its  servants  or 
agents  wbile  engaged  in  its  business,  the  life 
of  a  passM^r,  or  of  a  person  b^g  In  the 
exercise  of  due  diligence  and  not  a  passenger 
or  in  tbe  employment  of  such  corporation.  Is 
lost,  the  corporation  shall  be  punished  by  a 
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fine  «t  Hot  tos8  than  ftre  hundred  or  more 
Uian  Ave  tboosand  dollars,  to  be  recovered 
by  ladlctmeat  prosecated  within  one  year 
from  the  time  of  ■  the  Injury  causing  the 
death,  and  paid  to  the  executor  or  admlids- 
trator  for  the  use  of  the  widow  and  children 
of  the  deceased  In  equal  moieties;  or.  If 
tkere  are  no  children,  to  the  use  of  the  wld- 
«w;  or,  U  no  widow,  to  the  use  of  the  next 
of  Ida.  *  •  •  If  <he  corporation  is  a 
railroad  corporation.  It  shall  also  be  lia- 
ble in  damages,  not  exoeeding  flv«  thous- 
aod  nor  teas  than  firv  hundred  dollars,  to 
be  assessed  with  reference  to  the  degree 
of  eoliwbiUtr  of  tbe  corporation  or  of  its 
servants  or  4^;eDts,  and  to  be  recovered 
in  an  aebim  «f  tort  commenced  within  one 
year  from  the  kijnzr  causing  the  death,  b; 
the  eKeoator  or  admitailstrator  -of  the  deceas- 
ed persofi,  for  tiie  use  •of  the  persons  hereln- 
befote  specffled  in  a,  -case  -of  .«n  indictment." 

The  Supreme  Count  of  Vermont  was  the 
first  to  oonatrue  this  statote,  and  held  It  pe- 
nal, Adams,  Admx.  v.  Ballroad  -Co.,  67  Vt 
78,  30  AtL  «8Z,  48  Am.  Bt  Hep.  800,  speaking 
in  the  opiaion  to  that  point  as  follows: 

~Tl»e  plaintiff  claims  to  recover  by  virtue 
of  the  prerialons  of  a  public  statute  of  Massa- 
dinsetts.    The  suit  •cannot  to6  maintained  If 
the  statute  declared  upon  is  beld;to  be  penal. 
Blaine  v.  Curtis,  59  Vt.  12e  {7  Atl.  708, 59  Am. 
Rep.  302].  S»  tar  as  we  are  informed  by  coun- 
Bri  or  haw  been  able  to  ascertain  by  examl- 
ititl(»,  us  coBistru^len  has  been  placed  up- 
(«  this  tfatote  by  tbe  Hassachnsetts  court. 
It  thus  heeomes  neoessai^  for  us  to  give  to 
the  statute  our  «wa  Inteniretatlon.    •    •  • 
A  statute  fi^vlttg  a  right  of  recovery  Is  often 
iwaat  as  t»  one  party  and  remedial  as  to  the 
I'ther.  It  Is  «aa  that  In  su&n  cases  the  true 
tutt  is  whether  the  main  purpose  of  the  stat- 
ute Is  the  giTing  of  eompensatian  for  an  in- 
Jary  sustained,  or  the  infliction  of  a  punish- 
mmt  npoB  tbe  vrongdo^.  We  think  an  ap- 
I>UciU3oa  of  this  test  to  the  provlaiea  In  ques- 
tion shows  it  to  be  penaL  The  foundation  of 
the  acUoD  la  the  loss  of  a  life  by  reason  of 
the  defen&nfa  ne^lgence.   'nieoe  was  no 
right  of  aeUon  at  common  law.   This  stat- 
ute glres  a  right  «f  action  to  tbe  personal 
representatlTe  of  tbe  deceased,  fior  the  bene- 
ftc  of  the  widow  and  diUdren,  or  widow,  or 
next  of  fclu.   If  tbe  right  of  recovery  Is  es- 
tibllshed,  the  damages  are  to  be  five  hun- 
dred dollars  In  any  event.  Any  recovery  be- 
yond this  Is  to  be  assessed  with  reference  to 
tbe  degree  of  the  defendant's  culpability. 
*  *  *  Here  there  is  no  ascertainment  of 
the  loss  suffered,  and  as  £ar  as  the  amount 
of  tbe  verdict  is  left  to  the  judgment  of  the 
Jury,  It  Is  to  be  determined  by  the  culpabil- 
ity of  the  defendant's  act,  regardless  of  the 
("Jury  Ksnltlag  from  it  to  the  persona  for 
vbose  boieflt  tbe  suit  Is  brought.   •   •  • 
It  Is  difflcnit  to  say  that  an  assessment 
irbldi  is  made  to  depend  solely  upon  the  de- 
cree of  ttie  party's  cnlpablllty  Is  not  primari- 
ly netad  out  as  a  punishment.  The  sum  la 


to  be  determined  by  tiie  very  considerations 
that  wo«ld  govern  a  court  In  flxlng  a  fine  for 
lavoluatary  manslaughter.  The  fact  that  It 
is  given  to  persons  whom  the  law  would  have 
entitled  to  share  In  the  estate  of  the  deceas- 
ed cannot  control  the  construction.  A  stat- 
ute may  be  penal,  althoi^h  the  entire  amount 
recovered  be  given  directly  to  the  party  tn- 
Jared." 

Soon  after  the  Vermont  decision  tbe  Mas- 
sachusetts court  was  called  upon  to  consider 
the  same  section,  and  also  held  It  penal, 
Doyle  V.  Fltchburg  Hallroad,  162  Mass.  66, 
37  N.  E.  770,  25  L.  R.  A.  157,  44  Am.  St.  Rep. 
336,  where  this  was  said: 

"In  considering  the  contract  on  the  back 
of  the  ticket,  the  fact  that  the  statute  is  a 
penal  one  must  also  be  borne  in  mind.  The 
word  'damages'  is  not  used  in  a  strictly  legal 
sense.  Sackett  v.  Ruder,  152  Mass.  397,  40a 
[25  N.  E.  736,  9  L.  R.  A.  391].  Damages  are 
to  be  assessed  not  less  and  not  more  than  a 
certain  amount,  and  with  reference  to  the 
degree  of  culpability  of  the  corporation.  Its 
servants  or  agents.  Originally  the  remedy 
was  by  indictment.  Afterwards  It  was  ex- 
tended to  an  action  of  tort.  •  •  •  It 
[amount  of  recovery]  is  in  substance  a  pen- 
alty given  to  the  widow  and  children  and 
next  of  kin,  Instead  of  to  the  commouwealthr 
and  as  snch  the  Intestate  could  not  release 
the  defendant  from  liability  for  it." 

The  statute  of  New  Mexico  on  this  subject 
la  substantially  like  the  section  here  under 
consideration,  except  only  that  the  amount 
to  be  recovered  thereunder  is  fixed  at  a  sin- 
gle definite  sum.  The  question  of  its  extra- 
territorial force  arose  In  Kansas,  Dale  v. 
Railroad  Company,  57  Kan.  flOl,  47  Pac.  S21. 
and  the  Supreme  Court,  holding  It  to  be  pe- 
nal, decHned  Jurisdiction  to  enforce  it,  say- 
ing: 

"Another  and  perhaps  more  serious  diffi- 
culty lies  in  the  penal  character  of  the  stat- 
ute of  New  Mexico.  Although  it  Is  argued 
that  the  law  of  that  territory  provided  for 
the  payment  by  thfe  wrongdoer  of  a  sum  of 
money  to  his  widow,  or  minor  children,  anil 
that  they  are  the  ones  usually,  if  not  Invari- 
ably, most  Injured  by  his  death,  and  that  the 
money  to  be  paid  under  that  statute  sub- 
serves really  the  same  purpose  as  money  paid 
under  the  laws  of  Kansas,  and  compensates 
them  In  some  degree  for  the  loss  of  the  hus- 
band and  father,  yet  it  is  apparent  that  the 
theory  of  the  law  of  the  two  states  Is  dif- 
ferent In  Kansas  It  Is  strictly  compensato- 
ry. In  New  Mexico  it  may  be  strictly  penal ; 
for  it  might  happen  that  the  person  killed 
was  a  burden  opon  his  family,  contributing 
nothing  to  them." 

The  Supreme  Court  of  Illinola  refused  to 
enforce  In  that  jurisdiction  a  like  statute  of 
Missouri,  because  penal,  Raisor  v.  C.  &  A.  R 
R.  Co.,  215  111.  51,  74  N.  E.  71,  100  Am.  St. 
Rep.  153,  2  Ann.  Cas.  802,  and  in  that  con- 
nection had  this  to  say: 

"Tbe  language  of  the  statute  (fiee.  286^  is, 
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sball  forfeit  and  par  for  any  person  or  pas- 
senger so  dying,  the  sum  of  $5,000.00,  whicli 
may  be  sued  for  and  recovered,'  etc.  The 
plaintiff  Is  not  required  to  prove  any  dam- 
age, but  only  that  the  death  was  occasioned 
bj  such  defect,  negligence  or  criminal  Intent 
as  Is  mentioned  In  the  section  and  averred 
In  the  declaration.  •  •  •  By  the  terms 
of  the  statute,  and  as  It  is  administered  in 
Missouri,  whether  the  plaintUf  has  or  not 
suffered  pecimlary  loss  or  damage  Is  Immate- 
rial. His  right  to  recover  depends  solely  on 
the  plaintiff's  relation  to  the  deceased  and  the 
culpability  of  the  defendant,  within  the  mean- 
ing of  the  statute  and  as  averred  in  the  dec- 
laration. From  this  it  necessarily  follows 
that  a  plaintiff  who  has  suffered  no  damage, 
but  has  even  been  relieved,  by  the  death,  of 
a  pecuniary  hurden,  may  recover  f5,000.00. 
If,  in  aoy  case,  any  part  of  the  amount  re- 
covered may  be  deemed  compensatory,  this  is 
merely  incidental,  the  primary  object  of  the 
statute  being  punitory." 

In  a  recent  case.  Young  v.  Ballroad  Com- 
pany, 227  Mo.  307,  127  S.  "W.  19,  the  Supreme 
Court  of  that  state  had  under  consideration  a 
Missouri  statute  on  this  subject  In  every  es- 
sential identical  with  the  one  now  before  us. 
A  former  statute  of  that  state  on  the  subject 
had  been  amended  by  adding  the  words  "as 
a  penalty,"  so  as  to  make  the  provision  read 
"shall  forfeit  and  pay  as  a  penalty  for  every 
such  person,  employ^  or  [^ssenger  so  dying 
the  sum  of  not  less  than  $2,000  and  not  ex- 
ceeding $10,000,  in  the  discretion  of  the  Jury, 
which  may  be  sued  for  and  recovered,"  etc 
The  opinion  therein  is  the  very  latest  ex- 
presrion  of  that  court  upon  the  nature  and 
character  of  such  provision,  upon  which 
point  it  spoke  as  follows: 

"The  words,  *aa  a  penalty'  Inserted  by  the 
amendment  add  nothing  to  the  meaning  or 
effect  of  the  section.  *  *  *  If  It  be  a  case 
In  which  the  damages  as  for  compensation 
to  the  person  Injured  be  in  question,  the  Jury 
after  assessing  compensatory  damages  may, 
in  a  proper  case,  look  into  the  cb&t&cter  of 
defendant's  conduct  to  see  if  punitive  dam- 
ages should  also  be  awarded.  In  the  case  at 
bar,  however,  the  damages  are  not  given  as 
compensation  to  the  party  aggrieved,  but  as 
a  penalty  which  the  law  prescribes  for  the 
negligent  killing  of  a  human  being;  It  is  all 
penal  In  its  character  and  in  fixing  the  pen- 
alty the  Jury  have  a  right  to  consider  the 
conduct  of  the  negligent  party  beyond  the 
mere  finding  that  he  was  negligent;  they 
may  consider  whether  the  conduct  which  re- 
sulted In  the  catastrophe  arose  from  mere  in- 
attention or  was  willful,  wanton  or  reckless. 
That  Is  what  the  Jury  does  in  assessing  the 
punishment  for  a  crime  and  It  is  what  tbe 
amendment  of  1905  to  section  2864  author- 
izes tbe  jury  to  do  In  assessing  the  amount 
of  the  penalty  under  that  section  of  the  stat- 
ute." 

In  Marshall  t.  Wabash  Railway  Co.  (C.  G.) 
46  Fed.  268,  in  a  wdl  considered  opinion,  tbe 


'Federal  Circuit  Court  for  the  southern  dis- 
trict of  Ohio,  in  a  case  Involving  the  enforce- 
ment there  of  the  Missouri  statute  on  this 
subject,  held  the  statute  dlstinctlyely  penal, 
and  declined  Jurisdiction  because  statutes  of 
that  nature  could  be  enforced  only  within 
the  sovereignty  of  their  creation. 

The  fact  that  for  several  years  prior  to 
the  adoption  of  section  2056  we  had  on  our 
statute  books  broad  and  comprehensive  com- 
pensatory provisions,  under  which  every  con- 
ceivable action  for  damages  resulting  from 
the  negligence  of  persons  or  corporations 
causing  the  death  of  a  person  could  be  main- 
tained, is  strongly  confirmatory  of  the  view 
that  this  latter  section  was  Intended  to  be 
and  Is  penal.  There  was  no  field  to  be  oc- 
cupied by  any  furtha  enactment  providing 
for  the  recovery  of  comi>en8atory  damages, 
and  unless  section  2056  be  penal  lt  is  with- 
out a  function  to  perform  or  a  purpose  to 
serve. 

[t,  1}  Since  we  hold  the  statute  penal,  it 
was  improper  to  allow  plaintiffs  to  prove  dam- 
ages because  of  the  loss  of  the  services  of 
and  support  by  their  son;  indeed,  that  ele- 
ment is  not  involved  in  this  action  Id  the 
slightest  and  cannot  be  under  our  construc- 
tion of  the  provision  in  question.  To  make 
out  a  case  in  the  first  Instance  the  plaintiffs 
had  only  to  show  that  the  defendant  was  a 
common  carrier,  that  the  negligence  charged 
was  the  proximate  cause  of  the  death  of 
their  sou,  was  of  the  character  described  in 
the  statute,  and  their  r^atlonship  to  the  de- 
ceased. Whether  the  plaintiffs  did  in  fact 
suffer  pecuniary  loss  or  damage  is  wholly  im- 
material. The  amount  of  recovery  depends 
solely  on  the  degree  of  culpability  of  the  de- 
fendant and  cannot,  when  a  cause  ia  made 
out,  be  leas  than  $3,000,  and  may  go  to  $5,- 
000  in  the  discretion  of  the  Jury,  d^Dding 
on  the  nature  and  quality  of  Uie  wrongful 
act  of  which  complaint  Is  made.  Because  of 
the  character  of  the  stattite,  and  the  rights 
of  the  plaintiffs  and  the  liability  of  the  de- 
fendant as  therein  defined,  It  is  plain  that 
tbe  evidence  showing  the  character,  habits, 
health,  age  and  earning  capacity  of  the  de- 
ceased, and  the  contribnttons  by  him  to  the 
support  of  his  parents,  was  inadmlaslble. 
Fruchey  v.  Eagleson,  16  Ind.  App.  88,  43  N. 
E.  146;  MarshaU  v.  Wabash  Bailway  Co., 
supra;  Phllpott  v.  Missouri  Bailway  Co.,  85 
Mo.  164;  Adams,  Admz.  v.  Railroad  Com- 
pany, supra;  Dale  t.  Ballroad  Company,  su- 
pra; Raisor  v.  O.  &  A.  B.  B.  Co.,  supra; 
Toung  T.  Railroad  Co.,  sapra.  While  we  do 
not  say,  under  the  facts  of  this  case,  tliat 
with  that  testimony  omitted  the  Jury  might 
not  have  properly  returned  a  verdict  for  the 
amount  which  it  did  return,  we  leave  that 
question  open,  still  it  Is  plainly  impossible 
to  determine  what  the  verdict  of  tbe  Jury 
might  have  been  had  no  such  testimony  been 
before  it  It  was  the  right  of  the  defoidant 
to  have  the  finding  of  the  jury  upon  the 
amount  of  the  award  witb  do  testimony  be- 
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fore  it  bcubig  on  the  question  other  than 
SDCb  as  was  competent  aod  proper  In  that 
conoectioD  for  it  to  consider.  It  Is  out  of 
the  question,  upon  any  loglcftl,  fair  <a  reason- 
able tbeoiy,  to  hold  that  the  admission  of 
this  testimony  was  not  harmfoL  On  the  con- 
tnry,  it  Is  gnlte  reesonatde  to  assume  tiiat 
but  for  It  the  rerdlct  might  have  been  less, 
poaribly  not  more  than  the  minimum  amount 
which  the  statute  allows.  The  fact  that  this 
testimony  was  permitted  to  so  to  the  jury  tor 
coDsidention  hi  arrlrlng  at  the  amount  of 
their  verdict  Is  ench  prejudicial  error  as  ne- 
cessitates a  reversal  of  the  Jadgment 

[II]  ITrom  the  nature  purposes  and  objects 
of  the  statute^  as  herein  declared,  it  is  man- 
ifest ttaat  the  canse  of  action  Is  one  In  widch 
tbe  deceased  bad  no  Interest  at  all,  and 
from  the  liability  for  which  he  conld  not  re- 
lieve the  company  by  a  contract  with  it.  It, 
thacefbre.  follows  that  tbe  pass,  and  tba  eon- 
tract  Included  In  It,  offered  In  evidmce,  was 
ID00]l^letent  and  immaterial,  and  was  prop- 
erly excluded.  Doyle  r.  Fltdibnrg  Railroad, 
SDpra;  Clark  t.  Oeer,  86  Fed.  447,  32  G.  C. 
A.  295:  Tlngley  t.  Long  Island  By.  Co.,  109 
App.  DiT.  703,  98  N.  T.  Supp.  805;  C.  R.  I. 
A  P.  Co.  T.  Martin.  69  Kan.  437,  5S  Pac.  461 : 
Weir  T.  Roundtree,  173  Fed.  776,  97  O.  C. 
A.  900,  19  Ann.  Cas.  13M;  LIttlejohn  r. 
Fltcbbnrg  R.  Co.,  148  Mass.  478,  20  N.  E.  103, 
2  L  R.  A.  602;  Jones  t.  Boston,  etc,  Ry. 
Co.,  205  Mass.  108,  90  N.  E.  1162. 

The  Judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  con- 
formity with  the  views  herein  expressed. 

Reversed  and  r^nanded. 

HUSSEB,  0.  J.,  and  WHITBl  J.,  concur. 


BILEY  T.  TEAINOR. 
(Saprtme  Court  of  Colorado.   April  6,  3014.) 

El-KCTIONB  (I  180*}— BaZXOXS— iHDIOAnOH  OF 

CnorcB— iNBEBTioif  ov  Names. 

Under  Rev.  St.  1908.  S|  2285,  2259.  2266, 
and  Laws  1913,  p.  686,  S  1,  preBcribing  the  form 
of  the  official  ballot,  reqainng  the  voter  to  In- 
dicate his  choice  by  a  cross  mark  opporite  the 
pame  of  his  candidate,  and  provldiDK  tbat  if  an 
Imperfect  mark  be  found  near  any  name,  so 
that  the  intent  of  the  voter  may  be  gathered 
therefrom,  it  shall  be  counted  for  uiat  candidate, 
a  ballot  on  which  the  names  of  candidatea  were 
written  In  after  the  printed  names  on  the  offidsl 
ballot,  but  no  cross  mark  made  after  any  of 
the  names,  cannot  be  counted  for  any  candidate. 
^  [Kd.  Note.— For  other  casee,  see  Blectiona, 
Cent  Dig.  6S  161-155.  157;  Dec  Diff.  S  ISO.*] 

En  Banc.  Error  to  Crowley  County  Court  j 
G.  F.  Patrick,  Judge. 

Election  contest  by  James  Tralnor  against 
George  Riley.  Judgment  for  tbe  contestant, 
and  the  ooatestee  brings  error.  Reversed  and 
lemanded. 

.].  H.  Stanley,  of  Ordway,  for  plaintiff  In 
error.  Dan  B.  Gar^,  of  Denver,  for  de- 
feDdant  in  error. 


MUSSBR,  O.  J.  At  a  municipal  election 
held  In  the  town  of  Ordway,  plaintiff  in  error, 
Riley,  and  the  defraidant  in  error,  Tralnor. 
were  candidates  for  the  office  of  trustee  of 
the  town,  fbr  tbe  term  of  two  yearsL  Upon 
a  count  of  the  ballots,  the  dei^on  judges 
found  tbat  RU^  had  reeeired  120  votes  and 
Tralnor  117,  and,  npon  a  canvass.  Riley  was 
declared  elected..  Thereupon  Tralnor  insti- 
tuted a  contest,  and,  after  trial  and  reeoynt 
of  the  votes,  the  court  found  that  Tralnor 
had  received  121  votes  and  BUey  120,  and 
rendered  Judgment  in  favor  of  Tralnor. 

Several  assigned  errors  have  been  argued 
by  the  plaintiff  in  error ;  but,  in  the  view  we 
take  of  the  matter,  It  Is  necessary  to  notice 
one  only.  At  tbe  election  three  trustees  were 
to  be  chosen  for  a  term  of  two  years.  On  the 
official  ballot,  under  the  designation  of  that 
office,  there  were  printed  the  names  of  three 
candidates  in  separate  spaces,  to  the  right  of 
each  of  which  there  appeared  the  name  of  tbe 
party  he  r^resented,  and  then  a  small 
square  or  space  In  which  the  voter  m^t 
make  his  cross.  Among  these  printed  names 
was  that  of  RUey.  Below  the  printed  names, 
were  three  blank  spaces,  as  the  law  required, 
in  which  the  elector  might  write  tbe  name  of 
any  person,  or  persons,  for  whom,  he  de- 
sired to  vote,  as  trustee  for  the  term  designat- 
ed. At  the  extreme  right  of  these  blank 
spaces  were  the  small  spaces  for  the  cross 
mark,  the  same  as  appeared  after  the  printed 
names.  Vih&i  the  bsUoto  wea»  counted, 
three  were  found.  In  each  of  which  the  elect- 
or bad  written  three  names  in  the  blank 
spaces  provided  for  that  purpose,  among 
which  was  written  the  name  of  Tralnor. 
There  was  no  cress  or  mark  after  or  near  any 
of  the  six  names  on  the  ballots.  In  fact  the 
three  ballots,  so  far  as  that  office  was  con- 
cerned, appeared  the  same  as  tfaey  did  when 
givoa  to  the  elector,  except  that  the  three 
names  were  written  thereon  In  the  ^oee 
that  bad  been  blank.  With  respect  to  the 
perticnlar  office  In  question,  each  appeared 
as  follows: 


FOR  TRUSTEiE}S 

Ror  Teim  of  Two  Teara       (Tote  tor  Tbrsa) 

OBOROBE.BBATER 

liKw  and  Order  Partr 

a,  I.  OUVBR 

lAW  and  Ordar  Party 

QBORGB  miXT 

Iaw  and  Order  Party 

J.  P.  JSouIdtn 

Jot.  Trmbutr 

0.  sr.  Mclfvtty 

The  election  judges  did  not  count  these 
three  ballots  for  any  one  toot  that  office.  The 
county  court  held  that  th^  should  hare  been 
counted  for  the  persons  whose  names  had 
been  written  In,  and,  therefore,  counted  them 
for  Tralnor.  Tbe  eled:lon  Judges  were  right 
In  not  counting  the  ballots,  for  the  electors 
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failed  to  designate  their  Cboi*%  of  caDdldatea 
ns  the  law  has  always  required.  Section 
223S,  Rev.  St,  relating  to  the  form  of  a  bal- 
lot, after  stating  how  the  names,  of  candi- 
dates shall  be  printed  and  arranged  thereon, 
and  that  there  shall  be  left  at  the  end  of  the 
list  of  candidates  for  each  different  office  as 
many  blank  spaces  as  there  are  persons  to  be 
elected  to  such  office,  in  which  the  elector 
might  write  the  name  of  any  person  not 
printed  on  the  ballot,  for  whom  he  desires  to 
vote,  says:  "The  ballots  shall  be  so  printed 
as  to  give  each  voter  a  clear  opportunity  to 
designate  by  a  cross  mark  (X)  in  a  sufficient 
margin  at  the  right  of  the  name  of  each  can- 
didate, his  dioice  of  candidates  and  his  an- 
swer to  the  questions  submitted,  and  on  the 
ballot  may  be  printed  such  words  as  will  aid 
the  voter  to  do  tills,  as  'Vote  for  one,'  'Vote  for 
three,*  'If  you  liave  not  voted  a  straight  ticket 
above,  piece  a  cross  mark  (X)  with  Ink  op- 
posite eadi  name  you  wish  to  vote  for  In  the 
blank  space  left  for  tliat  purpose'  and  the 
Uke" 

That  part  of  the  aectton  relatiiig  to  em- 
blema  and  voting  a  straight  ticket,  of  course, 
has  tieen  r^ealed,  bnt  its  requtreaiaiit  tliat 
the  ballot  should  be  so  printed  as  to  afford 
a  voter  a  clear  opparttmltr  to  designate  his 
choice  by  a  cross  mark  is  not  clianged.  Sec* 
tion  22S9  iwovldes:  "On  receiving  hie  ballot 
tlie  voter  shall  forthwith,  and  wlthont  leav- 
ing the  en<doBed  spacer  retire  alone  to  one 
of  the  voting  shdvee  or  compartments  so 
provided,  and  shall  prepare  his  btUlot  by 
marking.  In  ink,  tn  the  appn^iriate  margin 
or  place,  a  cnwe  (X)  opposite  the  name  of  the 
candidate  of  Ills  choice  for  each  oiSlce  to  be 
filled ;  and  in  case  of  a  question  sabmitted  to 
a  vote  of  the  pec^le,  by  marking  in  the  ap- 
propriate mar^n  or  place  a  cross  (X)  against 
the  answer  which  he  desires  to  give ;  end  in 
case  of  a  vote  for  an  entire  or  straight  ticket 
or  net  of  candidates,  by  making  a  cross  (X) 
in  the  appropriate  square  after  the  name  and 
embl^  designating  sacb  tlck^  or  list  of 
candidates." 

That  part,  which  relates  to  the  voting  of 
a  straight  ticket  has  been  repealed,  but  the 
requirement  that  he  shall  prepare  his  ballot 
by  marking  a  cross  opposite  the  name  of  the 
candidate  of  his  choice  for  each  office  to  be 
filled  Is  still  the  law.  Section  2266  provides 
that  If  an  lmi)er£ect  cross  or  mark  be  found 
near  the  name  of  a  candidate  which  "appears 
to  have  been  made  with  intent  to  designate 
the  candidate  so  marked  as  the  one  voted  for, 
such  ballot  shall  not  be  rejected,  if  the  in- 
tent of  the  voter  to  designate  the  person  for 
whom  he  Intended  to  vote  can  be  reasonably 
gathered  therefrom." 

It  is  clear  from  so  much  as  remains  of 
the  foregoing  sections  that  it  is  necessary 
for  the  voter  to  designate  his  choice  by  a 
cross  mark  opposite  the  name  of  the  person 
for  whom  he  desires  to  vote.  The  headless 
ballot  law  of  1913,  after  the  passage  of  which 


the  election  in  question  was  htid,  provides, 
in  section  1:  "The  official  printed  paper  bal- 
lot used  at  elections  shall  be  arranged  and 
prepared  as  now  provided  by  law,  except 
across  the  head  or  top  of  the  ballot  sball  be 
p^ted  only  the  following  words:  To  vote 
for  a  person,  make  a  cross  mark  (X)  in  the 
square  at  the  right  of  his  name.'  And  la 
order  to  vote  for  any  candidate  whose  name 
appears  upon  such  ballot  the  voter  shall  place 
a  cross  mark  (X)  In  the  square  at  the  right  of 
his  name."  Laws  1913,  p.  686.  There  can  be 
no  mlsteking  this  language.  It  requires  that 
In  order  to  designate  his  ch<dce  the  voter 
must  use  a  cross  mark  as  the  law  require.'^. 
In  this  case  no  cross  mark  was  used  any- 
where with  reference  to  any  of  the  candi- 
dates for  the  particular  office  In  question, 
and  the  ballots  ought  not  to  have  been  count- 
ed. The  case  of  Baldwin  v.  Wade,  SO  Cola 
109, 114  Pac.  889,  Is  not  like  this  one.  There, 
the  voter  made  a  cross  mark  (X)  after  the 
name  of  the  candidate  for  whom  he  desired 
to  vote,  and  the  question  was  to  ascertain 
the  intent  of  the  voter  ^m  a  ballot  that 
was  marked  with  a  cross  mark  substantiaUy 
as  the  law  required.  Here  there  Is  no  crow 
mark  at  all,  and  the  voters  failed  to  indicate 
any  choice.  If  tliese  ballots  are  not  counted, 
Riley  wiU  have  120  votes,  as  counted  by  flie 
Section  Judges  and  on  the  trl^  and  Tralnor 
116  votes,  on  the  count  as  made  at  the  trial, 
or  117,  as  counted  by  the  Jndges.  This  elects 
Blley. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  con- 
test. 

Reversed  and  remanded. 

WHITB  and  HILL.  JJ.,  specially  concur. 

HILL,  J.  I  agree  in  tlie  conclusion  that 
the  iMillots  under  consideration  should  not 
have  been  counted  for  the  defendant  In  er- 
ror, Tralnor,  for  the  reason  that  the  electors 
casting  them  have  not  designated  their  choice 
in  the  manner  provided  by  statute.  I  also 
agree  with  the  conclusion  that  the  require- 
ment that  the  elector  shall  prepare  his  bal- 
lot by  marking  a  cross  opposite  the  name  of 
his  choice  for  each  office  to  be  filled,  in  the 
blank  space  provided  for  that  purpose,  bas 
not  been  repealed  by  the  headless  ballot  lav 
of  1018.  In  this  respect  I  agree  that  the  law 
is  the  same  now  as  it  was  when  the  case 
of  Baldwin  v.  Wade,  50  Colo.  109,  114  Pac. 
399,  was  decided,  but  I  cannot  agree  that 
the  legal  principles  here  involved  can  be 
distinguished  from  some  of  those  declared 
In  the  Baldwin-Wade  Case;  but  to  the  con- 
trary, by  the  conclusion  reached,  we  are  over- 
rnllng  certain  alleged  law  pronounced  In  that 
case,  and  I  think  properly  so,  for,  in  my  opin- 
ion, it  is  not  supported  by  reason  or  aatborl 
ty,  and  never  ought  to  have  been  declared. 
Neither  can  I  agree  with  the  statemmt  that 
in  tlie  Baldwin-Wade  Case  the  voter  made 
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K  cross  mark  after  the  name  of  the  candidate 
for  whom  the  majority  thought  he  Intended 
to  vote,  or  that  his  ballot  was  marked  sab- 
stantially  as  the  law  requires  when  applied 
to  the  candidate,  Wade,  for  whom  this  court 
counted  the  ballot;  bnt,  to  the  contrary,  the 
ballot  shows  (a  ptaotosraph  copy  of  which 
I  Inserted  In  my  dissenting  opinion)  that 
the  voter  made  a  cross  In  the  space  provided 
for  that  purpose  to  cast  a  vote  for  the  oppos- 
ing candidate,  Baldwin,  and  directly  oppo- 
site his  name,  as  well  as  to  the  rl^t  of  his 
party  name,  and  at  the  exact  place  where  fhe 
law  says  that  a  cross  mark  shall  be  made  in 
order  to  vote  for  him.  Tet,  regardless  of 
this,  and  the  statute  which  thus  authorizes  it, 
simply  because  the  name  of  Wade  was  writ- 
ten In  on  the  line  beneath  Baldwin's  name, 
and  where  it  did  not  belong,  and  where  it 
was  outside  of  the  blank  spaces  provided  for 
the  writing  in  of  names,  this  court  refused 
to  count  the  ballot  for  Baldwin,  although 
cast  for  him  as  the  law  says  it  shall  be,  and 
couDted  it  for  Wade,  in  direct  conflict  with 
the  provisloiks  of  the  statutes.  In  my  opin- 
ion the  most  that  could  consistently  be  rea- 
soned out  in  that  case  would  be  to  say  that 
It  was  impossible  to  determine  for  which 
candidate  the  voter  int^ded  to  cast  his  bal- 
lot: but,  when  it  is  considered  In  connection 
with  the  provisions  of  the  statutes,  It  cer- 
tainly ought  not  to  have  been  said  that  the 
voter  either  made  an  effort  to  substantially 
or  otherwise  express  his  choice  for  Wade 
Id  the  manner  provided  by  law. 

This  case  Is  much  clearer  concerning  the 
Intention  of  the  voter  than  the  Baldwln- 
Wade  Case.  There  is  no  contention  that 
they  intended  to  vote  for  any  other  candidate. 
The  evidence  of  their  intention  to  vote  for 
these  is  strengthened  by  the  further  fact 
that  they  wrote  three  names  in,  the  exact 
number  to  be  elected,  and  did  not  att^npt 
to  make  any  mark  opposite  the  names  of 
any  candidate  whose  name  was  printed  upon 
the  ballot,  and  X  have  not  a  shadow  of  doubt 
but  that  the  electors  casting  these  ballots  in- 
tended to  vote  for  Tralnor,  otherwise,  as  said 
bf  the  majority  in  the  Baldwin-Wade  Case, 
"If  he  did  not  want  to  vote  for  Wade,  why 
did  he  write  his  name  In?"  If  the  Baldwin- 
Wade  Case  declarations  are  sound,  the  same 
question  is  pertinent  here,  'If  they  did  not 
want  to  vote  for  Trainer,  why  did  they  write 
his  name  in?'  In  my  opinion,  there  is  no 
answ  er  to  the  question  other  than  that  these 
electors  intended  to  vote  for  Mr.  Trainor,  as 
well  as  for  the  other  two  gentlemen  whose 
names  they  also  wrote  in,  and  the  only  rea- 
son they  should  not  be  counted  is  because 
the  voter  has  failed  to  express  his  choice 
In  the  manner  provided  by  statute.  That 
they  are  required  to  do  so  Is  recognized  by 
All  the  authorities,  many  of  which  were  set 
forth  by  Mr.  Justice  White  and  the  writer 
in  our  dissenting  opinions  in  the  Baldwin- 
Wade  Case.  On  the  other  hand,  the  reason- 
ing in  the  Baldwin- Wade  Case  Is  to  the  ef- 


fect that  where  the  statute  says.  If  for  any 
reason  it  Is  impossible  to  determine  the 
choice  of  any  voter  for  any  office  to  be  filled, 
the  ballot  shall  not  t>e  counted,  and  that 
this  clearly  implies  that  if  the  converse  is 
tme.  the  ballot  shall  be  counted  In  the  ab- 
sence of  any  positive  declaration  of  the  stat- 
ute that  such  a  vote  shall  not  be  counted. 
This  la  followed  by  a  declaration,  in  sub- 
stance, that  It  would  be  a  sacrifice  of  truth 
for  technicality  to  say  that  such  ballots 
ought  not  to  be  counted.  If  that  reasoning 
Is  sound,  when  applied  to  the  facts  of  that 
case,  then  I  am  impelled  to  suggest,  when 
applied  to  the  facts  here,  that  the  same  rea- 
soning ought  to  compel  this  court  to  now 
say  that  it  would  be  a  sacrifice  of  truth  for 
technicality  to  say  that  these  ballots  ought 
not  to  be  counted  for  Trainor. 

The  weakness  of  Uie  reasoning  in  the 
Baldwin- Wade  Case  Is  demonstrated  by  the 
fact  that  the  majority  appear  to  have  lost 
sight  of  the  legal  principle  which  is  sup- 
ported by  all  of  the  authorities,  namely,  that 
the  declaration  of  a  voter.  In  order  to  be 
effective,  must  be  expressed  in  substantial 
compliance  with  the  provisions  of  the  stat- 
tites.  The  opinion  in-the  present  case  recog- 
nizes this  as  the  law,  for  which  reason  these 
votes  are  not  to  be  counted,  but  If  we  were 
to  follow  the  reasoning  in  the  Baldwin-Wade 
Case,  this  judgment  ought  to  be  affirmed,  and 
we  ought  to  say  here,  as  the  concluding  para- 
graph in  that  case  says,  viz.:  "It  is  thus 
seen  that  the  county  court  arrived  at  the 
very  right  of  the  matter.  That  is  the  ob- 
ject of  inquiry,  and  when  that  end  Is  reach- 
ed, no  person  can,  in  any  manner,  shape,  or 
form,  be  injured,  but  every  one,  the  voters 
and  the  candidates,  are  awarded  and  given 
exactly  what  they  are  entitled  to." 

It  will  thus  be  observed  by  these  excerpts 
from  that  opinion  that  the  principles  at- 
tempted to  be  promulgated  in  the  Batdwin- 
Wade  Case  are  applicable  to  the  facts  here. 
To  my  mind  this  record  discloses  that  the 
trial  court  so  understood  them;  and,  while 
he  was  of  opinion  that  these  ballots  should 
not  have  been  counted,  he  added  them  to 
Trainer's  total  In  the  belief  that  he  was 
following  the  law  as  announced  by  this  court 
in  the  Baldwin-Wade  Case.  In  this  respect 
I  think  he  was  right,  and  I  am  of  opinion, 
for  this  reason,  that  he  is  entitled  to  an 
apology  from  this  court  for  a  reversal  of 
this  judgment  The  Judges  of  election,  who 
are  usually  laymen,  and  do  not  read  the  opin- 
ions of  this  court,  followed  the  statute  as  it 
reads  and  declined  to  count  these  ballots  for 
Trainor,  as  the  former  ones  did  In  the  Bald- 
win-Wade Case.  The  trial  judge,  while  hav- 
ing the  statutes  before  him,  was  also  con- 
fronted by  the  opinion  of  this  court  In  the 
Baldwin- Wade  Case,  and,  it  being  our  latest 
declaration  upon  the  subject,  and  Its  prin- 
ciple being  specially  applicable  to  the  facts 
here,  he  unquestionably  felt  that  he  was 
traund  to  fbllow  Us  concdiulons,  and^is  now 
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to  be  reversed  for  so  doing,  but  in  my  oplnloa 
this  reversal  can  only  be  justified  by  the 
overruling  of  the  Baldwin- Wade  Case,  which, 
as  I  view  it,  Is  necessary  in  order  to  get 
right  In  this  respect. 

I  am  authorized  to  state  that  Mr.  Justice 
WHITE  concurs  in  these  views. 


BUCKLAND  et  al.  v.  FIEDLER  et  aL 
(No.  3722.) 

(Court  of  Appeals  of  Colorado.  April  13, 1914.) 

Taxation  (S  761*)— Tax  Deeds— Rioitau 

TO  Sale. 

Under  the  statute  relating  to  tax  sales, 
providing  that,  if  no  hid  is  made  for  any  land, 
the  treasurer  shall  reoffer  it  at  the  sale  the 
nest  day,  and  reoffer  it  from  day  to  day  until 
he  shall  become  satisfied  that  It  cannot  be  sold 
at  such  sale,  when  be  shall  strike  it  off  to  the 
county,  the  county  cannot  purchase  on  the  first 
day,  or  while  there  is  a  reasonable  hope  to 
find  a  caah  purchaser,  and  a  tax  deed  to  the 
county,  which  did  not  show  that  the  property 
was  offered  and  reoffered  1^  the  treasurer  be- 
fore it  was  stritAen  off  to  tne  county,  wU  void 
on  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S5  1509,  1610-1513;  Dec  Dig.  { 
761.*] 

Api>eal  from  District  Court,  Summit  Coun- 
ty;  CliaB.  Ca vender.  Judge. 

Action  by  George  Fiedler  and  another 
against  Charles  Buckland  and  others.  From 
a  judgmmt  for  plaintiffs,  defendants  appeaL 
Reversed  and  remanded. 

Joseph  N.  Bax^,  of  Denver,  for  appel- 
lants. James  T.  Hogan  and  Qnentln  D.  Bon- 
ner, both  of  LeadviUe,  for  axqjtelleea. 

BELL,  J.  The  complaint  In  this  action  is 
the  ordinary  one  under  section  255,  Mills' 
Annotated  Code,  to  quiet  the  title  to  the 
Tempest  lode  mining  claim,  United  States 
survey  lot  No.  1854,  In  Snake  River  mining 
district.  Summit  county,  Colo.,  and  praying 
that  the  defendants  be  required  to  set  up 
their  title  or  estate  therein,  as  provided  by 
the  Code,  and  that,  npon  the  fiual  bearing, 
the  claim  of  title,  estate,  or  interest  made  by 
the  defendants  be  declared  to  be  Invalid  and 
of  no  effect,  and  that  the  title  of  the  plain- 
tiffs to  the  premises  be  quieted  and  confirm- 
ed in  them.  The  defendants  David  J.  Cook 
and  Mary  Singleton,  nte  Lowe,  deraigned  a 
title  in  fee  simple  from  the  government  of 
the  United  States,  through  a  patent  of  said 
premises,  to  themselves  to  an  undivided 
three-fourths  interest  therein,  and  allege 
that  one  Alice  M.  Hardenbrook,  a  nonresi- 
dent of  the  state,  who  was  served  by  a  pul>- 
llcation  of  the  summons,  without  a  copy  be- 
ing mailed  to  her,  claims  to  have  and  own 
the  remaining  one-fourth  Interest  In  the 
premises.  It  is  further  averred  In  the  an- 
swer that  the  defendants  Joseph  N.  Baxter 
and  Joseph  N.  Baxter  as  trustee  of  the  estate 
of  Samuel  Milton,  deceased,  have  a  Hen  on 


the  said  interest  of  Mary  Singleton,  n£e 
Lowe.  The  other  -defendants  disclaim  any 
Interest  In  the  premises,  and  no  appearance 
has  been  entered  tot  tbe  said  AUce  H.  Hard- 
enbrook. 

For  a  second  defense,  defendants  allege 
that  the  only  claim  of  Utle  of  the  plaintiffs 
Is  under  a  tax  deed  dated  December  5,  1898, 
issued  by  the  county  treasurer  of  Summit 
county,  Colo.,  to  the  plalntifls,  basect  <m  a 
tax  certificate  obtained  by  said  county  and 
assigned  to  the  plaintiffs.  The  defendants 
allege  that  said  tax  deed  is  void  upon  its  face 
because,  among  many  other  things,  said  prop- 
erty was  not  offered  and  reoffered  for  sale, 
as  required  by  law,  before  tlie  same  could 
have  been  bid  in  by  the  county  ot  Smnmit 
The  defendants  also  filed  a  cnMS-complaint 
setting  up  tbe  same  taxtB  in  substance  as  ap- 
pear in  the  new  mattu'  In  the  azigwer,  'Own 
make  an  offer  of  a  fetnm  of  tbe  momy  paid 
for  said  cntlfleat^,  together  with  all  taxes, 
costs,  and  penalties  whleb  the  court  might 
adjudge  to  be  due  and  payable,  and  there- 
upon pray  that  said  tax  deed  be  canceled, 
that  the  title  to  the  prendsM  be  oonflcmed  in 
the  defendants,  and  toe  geoeral  wSSet. 

The  plaintiffs  made  no  reply  to  the  allega- 
tions and  deraignmrait  of  tUte  In  tlie  first 
cause  of  defense  In  the  answer,  bnt  denied 
the  sUegatiDnB  In  the  snbsequent  causes  of 
d^raise. 

At  the  trial  the  plalntllb  Introdttced  the 
tax  deed  In  evidence,  the  redtals  of  whldi, 
in  part,  read  as  fOUows:  '*The  treasurer  of 
said  county  did  on  ttu  11th  day  of  July,  A. 
D.  1890,  by  virtue  of  the  authority  vested 
In  htm  by  law,  at  the  sale  begun  and  publicly 
held  on  the  7th  day  of  July,  A.  D.  1800,  ex- 
pose  to  public  sale,  •  •  *  In  substantial 
conformity  with  the  requisitions  of  the  stat- 
ute, *  •  •  the  real  property  above  de- 
scribed, for  the  payment  of  the  taxes,  inter- 
est, and  costs  then  due;  •  *  •  and 
whereas,  •  •  •  the  county  of  Summit  In 
the  state  of  Colorado  having  offered  to  pay 
the  sum  of  seven  dollaria  and  eleven  cents, 
being  the  whole  amount  of  taxes,  Interest, 
and  costs  then  due  and  remaining  unpaid 
on  said  property,  •  ♦  •  which  was  the 
least  quantity  bid  for,  and  payment  of  said 
sum  having  been  made  by  it  to  the  said  treas- 
urer, the  said  property  was  stiidun  off  to  it 
at  that  price." 

The  recitals  fully  establish  the  all^atlon 
in  the  answer  that  said  property  was  not 
offered  and  reoffered  by  the  treasurer  before 
It  was  stricken  off  to  the  county.  The  deed 
states  that  the  county  treasurer  on  the  11th 
day  of  July,  1890,  did  expose  to  public  sale 
this  property,  and  that  tbe  county  bid  $7.11 
for  the  whole  thereof,  and,  this  being  thv 
least  quantity  bid  for,  the  property  was 
stricken  off  to  it.  It  has  been  repeatedly  held 
by  this  and  the  Supreme  Court  that  where 
the  recitals'  of  a  deed  aflarmatlvely  show  but 
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one  o(fer  of  a  piece  of  real  property  for  sale, 
and  that  a  sale  thereof  is  made  to  a  county 
OD  tbe  first  day  of  the  oEFer,  such  deed  is 
Told  upon  Its  face.  The  law  does  not  pro- 
ride  for  a  bid  by  a  county  on  tbe  offer  of 
real  estate,  as  recited  In  this  case,  nor  for 
Its  paying  tbe  cash  tm  a  bid»  as  herein  re- 
cited. 

Tbe  statute  provides  that,  U  no  bid  is  made 
for  any  tract  of  land,  the  treasurer  shall 
pass  it  over  and  reoffer  it  at  the  beglnnlitf 
of  tbe  sale  tbe  next  day,  and  ttiat  the  same 
roast  be  reoffered  from  day  to  day  until 
tbe  treasurer  becomes  satisfied  that  the  same 
cannot  be  sold  at  such  sale ;  then  tbe  treas- 
urer shall  strike  It  oft  to  the  county.  A 
cash  purchaser  may  buy  the  first  time  land 
Is  offered,  or  at  any  subsequent  period;  but 
a  county  cannot  purchaBe  on  the  first  day, 
or  while  there  la  a  reasonable  hope  to  find  a 
casb  purchaser  on  any  subsequent  day  dur- 
ing the  continuance  of  the  sale.  Dyke  v. 
Whyte,  IT  Colo.  296-300,  29  Paa  128 ;  Charl- 
ton 7.  Toomey,  7  Colo.  App.  304,  43  Pac.  455; 
Bryant  v.  MUler,  48  Colo.  192-196,  109  Pac. 
959;  Lambert  r.  Scott.  53  Colo.  357,  358,  127 
Pac.  142.  Under  the  above  antboritiea,  the 
tax  deed  is  manifestly  void  upon  Its  face,  and, 
being  void  upon  its  face.  It  could  not  set  in 
operation  the  five-year  statute  of  limitation. 
Caroahan  T.  Hushes,  6S  Colo.  318,  819,  125 
Paa  116. 

The  trial  court,  therefore,  erred  in  finding 
the  issues  for  the  plaintiffs,  quieting  their 
title,  and  decreeing  the  title  of  the  defoidants 
to  be  void.  Wherefore  the  decree  of  the  trial 
court  is  reversed,  the  case  remanded,  and 
the  court  directed  to  enter  a  decree  for  the 
defendants,  quieting  and  confirming  their  ti- 
tle in  them  against  any  and  all  claims  of  tbe 
plaintiffs,  or  of  any  person  or  persons  claim- 
ing under  or  through  them,  and  to  decree 
said  tax  deed  to  be  void  and  of  no  effect,  and 
that  the  same  be  canceled  upon  the  defend- 
ants paying  Into  court  for  the  use  of  the 
plaintiffs,  within  a  reasonable  time,  an 
amount  sufficient  to  reimburse  them  for  the 
amount  for  which  the  land  was  sold  at  the 
tax  sale,  with  interest  and  penalties  as  pre- 
Kiibed  by  statute,  including  subsequent  tax- 
es paid  by  them  and  Interest  thereon;  and 
the  costs  of  this  suit  are  hereby  ordered  to 
be  taxed  to  the  appellees. 

Bevtfsed  and  remanded. 


SCHOOL  DIST.  NO.  8  IN  COJAR  CHEEK 
COUNTY  V.  NASH.   (No.  8988.) 

(Court  o(  Appeals  of  Colorado.  AprU  13, 1914.) 

L  Schools  and  School  Districts  (8  138*)— 

^I^CHISS— ACTZOHS  TOB  BllEAOH  OT  OON- 

TBACT — PlBADINO. 

A  school-teacher  suing  for  breach  of  a 
contract  of  employment  for  a  year  was  not  re- 
paired to  allege  in  her  complaint  that  other  em- 
ployment was  sacured  at  additional  expense  for 


living,  etc.,  in  order  to  have  sudi  expense  de- 
ducted from  the  amount  realized  from  the  other 
employment  in  arriving  at  the  amount  of  her 
damage. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districto,  Dec  Dig.  8  13a*] 

2.  MaBTSB  and  SeBVAHT  (§  39*>v-COMPKHBA- 

Tio  N— Actions — Pleading  . 

Tbe  complaint.  In  an  action  by  a  servant 
for  breach  of  a  contract  of  employment,  need 
not  allege  that  reasonable  effort  was  made  to 
secure  other  employment  and  failed,  or  that 
other  employment  was  secured  and  a  certain 
sum  earned,  as  such  matters  are  for  the  defend- 
ant to  show,  and,  failing  to  do  so,  plaintiff  is 
entitled  to  the  fuU  amount  due  on  the  contract. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  12.  45,  46;  Dec.  Dig.  1 
39.*] 

8.  Appeal  and  Ebbob  (f  1047*)— Review— 
Habmlbss  Ebbob— Conduct  of  Tblal. 
The  erroneous  ruling  of  the  court,  ia  an 
action  by  a  teacher  for  breach  of  a  contract  of 
employment,  that  plaintiff  should  show  the 
amonnt  reauzed  from  other  employment,  instead 
of  leaving  such  matters  for  the  defendant  to 
show,  was  not  harmful  to  the  defoidant,  who 
brought  out  tbe  facts  on  cross-examination. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i|  4182,  4l33,  4146-4152 ; 
Dec  big.  I  1047.*] 

4.  Schools  and  School  Dibtbicts  (f  138*)— 
Teachkbs— Actions  fob  Bbeach  of  Con- 
TBACT— Expense  of  SBOtmiNG  Oiheb  Bh- 
plotment. 

A  school-teacher  suing  for  breacli  of  a  con- 
tract of  employment  was  entitled  to  have  de- 
ducted from  the  amount  received  from  other 
employment  her  expense  resulting  from  the 
change,  for  railroad  fare,  increased  living  ex- 
pense, etc.,  in  arrivii^  at  her  damages 

[Bd.  Note.— For  other  case^  see  Schools  and 
School  Diitriets,  Dec  Dl«r|188.*]  . 

6.  MaSTBB  and  8BBVANT  ({  41*)-^01IPXNSA- 
TION— AonONS—BXPBNSB  OF  SBOUBINS  OTH- 
EB  EUPLOTMEHT. 

A  servant  suing  for  breach  of  a  contract  of 
employment  may  charge  the  defendant  with  ex- 
pehses  incurred  in  obtaining  new  employment 
for  the  unexpired  term,  and  for  additional  neces- 
sary expenditures  caused  by  the  change  from 
the  old  to  the  new  place  of  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1^.  50-63;  Dec  Dig.  | 
41.*] 

6.  Schools  and  School  Dnrszon  (|  188*)— 
Teachebs  —  AonoNs  fob  Bbbach  of  Ooh- 

TBAOT— AdIUSUBLUTT  OF  EVIDENCE. 

In  a  suit  by  a  schod-teacher  for  breach  of 
a  contract  of  employment,  evidence  of  the 
amount  eniended  by  plaintiff  in  removing  her 
family  to  her  new  place  of  employment,  wlilch 
was  not  pleaded,  was  properly  excluded,  as  such 
expenses,  If  allowable  at  all,  must  be  specially 
pleaded. 

[Ed.  Note.- For  other  eases,  see  Schods  and 
S<W  Districts.  Dec  Dig.  |  18a*] 

Error  to  District  Court,  Clear  Greek  Oomi- 
ty;  Charles  McCall,  Judge. 

Action  by  Mai^ret  Nash  against  School 
District  No.  3,  in  the  County  of  Clear  Creek 
and  State  of  Colorado.  Prom  a  Judgment 
for  plaintiff,  the  defendant  brings  error.  Af- 
firmed. 

John  3.  White,  of  Denvor,  for  plaintiff  In 
error.   Morrison  &  De  Soto,  of  Denver,  for 

defendant  in  error. 
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HURLBUT,  J.  October  7.  1905,  defendant 
In  errdr,  as  plaintiff,  filed  ber  complaint  In 
the  district  court,  alleging  in  substance  that 
on  June  14,  1904,  she  was  employed  by  de- 
fendant as  a  teacher  In  one  of  Its  schools,  at 
an  agreed  price  of  ¥70  per  month,  for  the 
period  of  one  year  beginning  July  1,  1904; 
that  she  accepted  such  employment  and  per- 
formed services  as  a  teacher  tiiereunder  until 
January  1,  1905,  at  which  time,  without  her 
assent  and  without  cause,  she  was  discharged 
from  her  employment  by  defendant ;  that  de- 
fendant paid  her  In  full  for  all  services  up 
to  and  including  December  31,  1004,  but  no 
more;  that  at  all  times  from  said  1st  day 
of  January  until  June  30, 1905,  she  was  ready 
and  willing  to  perform  the  services  as  teach- 
er under  said  employment,  but  was  prevented 
from  doing  so  by  defendant  To  this  com- 
plaint defendant  filed  answer  containing  a 
general  denial  and  a  second  defense,  alleg- 
ing that  by  force  of  a  certain  resolution  or 
regulation  iMtssed  by  said  defendant  on  June 
13,  1904,  such  employment  was  conditioned 
upon  her  having  or  obtaining  (on  or  before 
January  1,  1905)  a  first-grade  certificate 
from  the  county  superintend^t  of  schools  of 
Clear  Greek  county,  falling  In  which  the  con- 
tract of  employment  would  become  void  and 
of  no  effect;  further  alleging  that  plaintiff 
consented  to  such  condition.  A  reply  was 
filed  to  this  answer,  containing  a  general  de- 
nial and  a  "second  reply,"  stating  that  plain- 
tiff was  a  graduate  of  the  State  Normal 
School  of  Colorado,  and  held  a  diploma  from 
said  school  signed  by  the  lawful  authorities 
of  that  Institution,  and  that  the  same  had 
been  filed  with  said  county  superintendent  of 
schools ;  further  averring  that  under  the  pro- 
visions of  section  4128,  MUls'  Annotated  Stat- 
utes, said  diploma  entitled  her  to  teach  in 
any  of  the  public  schools  of  the  state,  and 
that  the  resolution  was  void,  of  no  effect,  and 
contrary  to  the  terms  thereof.  The  case  was 
tried  to  a  Jury,  verdict  returned  in  favor  of 
plaintiff  for  the  sum  of  $185.88,  and  judgment 
rendered  thereon.  The  case  is  in  this  court 
for  determination  by  lawful  transfer  from  the 
Supreme  Court 

The  contract  of  employment  is  founded  up- 
on two  written  instruments,  viz.: 

"Georgetown,  Colo.,  June  15,  1904. 

"Miss  Mat^aret  Nash — Dear  Madam:  Tou 
are  hereby  notified  that  at  a  meeting  of  the 
board  of  education,  held  on  Tuesday  evening, 
January  14th,  you  were  reappointed  as  teach- 
er in  district  No.  8,  Clear  Creek  county,  for  the 
ensuing  school  year  at  (70.00)  seventh  dollars 
per  month.  At  a  meeting  held  on  Monday 
evening,  June  18th,  the  following  resolution 
regarding  the  examination  of  teachers  was 
adopted:  'Resolved,  that  after  January  1, 
1905,  all  teachers  In  district  No.  3,  Clear 
Creek  coun^,  shall  hold  a  first-grade  certifi- 
cate.' In  accepting  this  position,  unless  yon 
already  hold  a  first-grade  certificate,  yon  will 
be  required  to  pass  the  county  examination 


in  December,  In  accordance  witli  ttie  ftbov« 
resolution.  Very  respectfully.  Will  O.  Hood, 
Secretary." 

"Georgetown,  Oola,  June  20,  1904. 

"To  the  Secretary  of  the  School  Board, 
Georgetown,  Colo. — Dear  Sir:  Tour  notice 
dated  June  15,  1004,  containing  appointment 
as  teacher  In  your  district  for  the  ensuing 
year  was  received  by  me  in  due  time.  I  ac- 
cept the  appointment,  and  am  ready  to  slgD 
a  regular  contract  to  that  effect  Respect- 
fully yours,  Margaret  A.  Nash." 

This  is  the  second  trial  of  this  case.  The 
first  trial  resulted  In  Judgment  for  defendant, 
which  Judgment  was  taken  to  the  Supreme 
Court  on  error,  and  there  reversed.  Nash 
V.  School  District  No.  3,  49  Colo.  555,  113  Pac. 
1003.  The  court  held  that  the  diploma  of  de- 
fendant in  error  entitled  her  to  teach  in  the 
public  schools  of  the  county  without  first  ob- 
taining a  certificate  from  the  county  super- 
intendent of  schools,  and  that  the  resolution 
was  In  conflict  with  the  statute,  was  void, 
and  of  no  effect  as  against  defendant  In  er- 
ror. After  determining  the  matter  Just  al- 
luded to,  the  court  further  said:  "The  facts 
stated  in  the  complaint,  and  supported  by  the 
evidence,  were  sufficient  to  constitute  a  cause 
of  action  In  favor  of  plaintiff,  and,  unless  re- 
butted, entitled  her  to  a  Judgment  for  the 
actual  damages  by  her  sustained." 

It  is  difficult  to  find  in  this  record  suffi- 
cient merit  ta  Justify  the  appeal.  The  issues 
were  clearly  defined,  and,  after  the  Supreme 
Court  had  decided  against  defendant  tbe 
only  serious  question  that  could  likely  arise 
In  the  case,  the  latter  had  no  defense  left. 
The  complaint  stated  a  cause  of  action,  and 
the  evidence  was  undisputed  and  clearly  sus- 
tained plaintiff  In  her  right  of  recovery.  At 
the  second  trial  the  only  thing  left  for  de- 
fendant to  do,  in  order  to  prevent  full  recov- 
ery by  plaintiff  for  the  five  months*  salary, 
was  to  diminish  the  sum  by  Introducing  evi- 
dence, if  it  could,  showing  plaintiff  had  earn- 
ed other  money  during  that  period,  or  that 
she  had  remained  idle  and  made  no  reason- 
able effort  to  find  other  employment,  which 
facts,  if  proven,  could  be  used  by  defendant 
to  minimize  the  loss  for  which  it  was  liable. 
The  spirit  shown  by  the  plaintiff  is  highly 
commendable,  for  the  record  shows  tlut  al- 
most simultaneously  with  her  wrongful  dis- 
charge she  songbt  other  employment,  and  se- 
cured the  same  within  less  than  a  week,  but 
at  a  reduced  salary,  and  in  a  locality  remote 
from  where  she  had  been  teaching.  There  is 
no  doubt  that  she  suffered  espeaae  and  in- 
convenience In  changing  her  residence  ttom 
where  she  had  been  onployed  for  foar  years 
to  heae  imr  place  of  employmoit 

The  only  qaestlon  raised  on  tMa  appeal 
which  even  approaches  importance  Is  tlut 
relating  to  npenses  allowable  to  an  employ^ 
wrongfully  dtachnrged,  where  Bodi  expenses 
are  necessarily  Incurred  by  sndi  employ^ 
in  securing  new  employment,  and  the  neces- 

Digitized  by  Google 


Colo.) 


SCHOOIt  DI8T.  NO.  8  IN  CLEAR  CREEK  COUNTY  t.  NASH 


475 


8817  addltloDal  cost  occasioned  by  the  diang- 
ed  conditlona  snrroundlng  the  new  employ- 
ment At  the  trial  deC«idant  made  objec- 
tion to  all  eridence  wtalcfa  tended  to  show 
any  eqieuaea  Incurred  bj  plaintiff  in  or 
abont  the  obtaining  of  the  new  employment 
or  her  remorftl  from  Georgetown  to  Cripple 
Creek  In  order  to  properly  establish  herself 
prdlminary  to  entering  upon  the  discharge 
of  ber  duties,  which  objections  were  based 
entirely  upon  the  contention  d)  that  such 
expenses  were  iwt  chargeable  to  defendant, 
and  (2)  that  they  were  not  pleaded  In  the 
complaint  We  fail  to  aee  any  merit  in  ei- 
ther contention.  As  to  the  first,  counsel  for 
plalnttfl  In  error  seons  to  contend  that  the 
items  of  upense  and  increased  cost  of  Ut- 
ine,  etc.,  testlfled  to  by  the  plaintiff,  were 
{barges  which  plaintiff  was  seeking  to  re- 
corer  from  defendant  as  part  of  ber  cause 
of  actioQ.  If  such  be  the  case,  he  is  clearly 
Id  error,  as  no  such  claim  was  made  by  plain- 
tiff, and  the  case  was  not  tried  on  any  sncb 
tbeory.  When  counsel  was  pressing  this  con- 
teotlon  In  the  trial  court,  and  claiming  tbat 
plaintiff  was  attempting  to  show  these  Items 
as  recoverable  against  defendant  In  the  main 
case,  the  court  interposed  and  said :  "I  don't 
hold  It  Is  a  charge  against  the  school  dis- 
trict That  is  not  the  purport  or  theory  of 
this  examination  now.  I  am  trying  to  find 
out,  and  want  the  Jury  to  know  from  the  tes- 
timony of  the  witness,  bow  much  money  this 
teacher  earned  during  the  time  she  should 
luare  been  employed  here,  and  how  much  she 
could  have  earned  with  reasimable  diligence, 
mlaus  the  expenses  that  she  had  above  the 
expenses  here ;  that  is  what  I  want  to  come 
at  Not  any  expenses,  except  those  ^penses, 
flgared  directly,  In  connection  with  her  work 
that  are  in  excess  of  the  expenses  in  that 
connection  that  she  would  have  had  to  sus- 
tain ber  in  Georgetown."  The  objection, 
therefore,  on  the  ground  given  does  not  ap- 
pear to  have  been  well  taken. 

[1-31  Concerning  the  second  ground,  we 
have  only  been  able  to  find  one  state,  Ken- 
tucky, which  holds  that  in  an  action  of  this 
bind  the  complaint  must  state  that  subse- 
quent to  the  wrongful  discharge  plaintiff 
made  reasonable  effort  to  obtain  other  em- 
ploymrat  and  failed,  or  that  he  thereafter 
secured  other  employment  and  earned  a  cer- 
tain sum.  As  opposed  to  this  doctrine.  It  is 
almost  universally  held,  our  own  Supreme 
Court  being  among  those  so  holding,  that 
8DCh  matters  are  entirely  for  the  defendant 
to  show,  and,  If  he  fails  to  do  so.  the  plaintiff 
will  be  entitled  to  Judgment  for  the  full 
amount  due  for  the  unexpired  term  follow- 
ing the  wrongful  discharge.  It  ia  not  claim- 
ed In  the  instant  case  that  such  matters  were 
pleaded.  At  tiie  trial,  after  plaintiff  had  es- 
tablished by  proper  evidence  her  cause  of 
action,  her  counsel  suggested  to  the  court 
tbat  evidence  of  matters  constituting  a  re- 
bate against  the  Judgment  idalntifl  was  en- 


titled to  should  come  from  the  defendant 
The  court  erroneously  ruled  that  plaintiff 
should  proceed  to  show  such  rebates  in  her 
main  casb  No  exceptioa  was  taken  to  the 
mUng;  but,  If  there  had  been,  no  harm 
would  have  resulted,  as  defendant  brought 
out  the  fhcts  on  doss-examluatlon.  This 
ruling  of  the  court  explains  why  we  find 
plaintiff  ofCering  evidence  to  show  the  re- 
bates, which  should  have  properly  come  from 
defendant  Certainly  the  defendant  should 
not  be  heard  to  complain  when  the  court  er- 
roneously c<HnpdB  the  plaintlfl  to  prove  his 
case  for  him,  and  that  Is  the  situation  here. 
After  plaintiff  proved  the  contract  and  em- 
ployment,  its  breach  by  defendant  and  wrong- 
ful discharge  of  plaintiff,  the  amount  of  the 
salary  and  the  period  for  which  she  was  en- 
titled to  recover,  her  case  was  complete,  and, 
unless  defendant,  either  by  cross-examina- 
tion or  original  evidence,  had  shown  the 
amount  earned  by  plaintiff  during  that  peri- 
od, she  would  have  been  entitled  to  a  Judg- 
ment for  the  full  period  of  five  months  at 
$70  per  month.  It  is  evident  that  If  the  court 
had  not  erroneously  compelled  plaintiff  to 
make  this  proof,  and  she  had  remained  sllait 
then,  after  defendant  had  proven  the  amount 
plaintiff  had  earned  after  discharge,  plaintiff 
would  have  beea  entitled  to  show  in  rebut- 
tal her  expense  in  securing  the  new  employ- 
ment and  additional  costs  to  her  in  perform- 
ing the  duties  of  such  new  nnployment 

[A]  Tbe  Supreme  Court  in  Saxonla  M.  & 
a.  Co.  V.  Cook,  7  Colo.  569,  4  Pac.  Ill,  de- 
fined the  law  as  appUcaUe  to  some  of  the 
Issues  in  this  case  as  follows:  "Where  one 
is  employed  to  serve  for  a  definite  term,  as 
for  a  year,  and  is  discharged  before  the  ex- 
piration of  the  term,  without  fault  on  his 
part  he  has  a  right  of  recovery  either  for 
the  balance  of  wages  due  or  damages  for  the 
loss  he  may  have  suffered  by  reason  of  the 
wrongful  discharge.  •  •  •  Under  the 
remedy  in  the  latter  class  of  cases,  1.  e.,  where 
the  action  la  for  breach  of  the  contract 
whether  brought  before  or  after  the  end  of 
the  term,  the  measure  of  damages  Is  not 
the  amount  of  wages  stipulated  in  tbe  con- 
tract for  the  entire  term,  but  the  actual  loss, 
to  be  established  by  proof,  altboagh  the 
amount  of  the  agreed  wages  may  be  taken 
as  the  measure  of  damages  prima  fade,  or 
in  the  absence  of  any  other  showing.  He 
cannot  recover  the  wages  accruing  for  the 
balance  of  the  term  at  a  matter  of  courte. 
He  is  bound  to  uqe  reasonable  efforts  to  se- 
cure labor  elsevtiiere.  If  he  has  secured  la- 
bor elsewhere,  or  by  reasonable  diligence 
might  have  done  so,  the  amount  received,  or 
that  might  have  been  received,  for  such  la- 
bor is  to  be  deducted  from  the  amount  of  the 
damages  occasioned  by  the  breach  of  the 
contract  sued  upon.  •  •  •  But  while  the 
defendant  In  such  case  is  entitled  to  mitigate 
the  damage  to  the  extent  of  what  the  plain- 
tut  might  have  earned  from  other  parties 
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during  the  term,  the  burden  of  establishing 
such  niitigating  facts  Is  upon  the  defendant" 
See,  also,  Howard  v.  Daly.  61  N.  Y.  362.  19 
Am.  Rep.  285;  Strause  t.  Meertief,  64  Ala. 
299.  38  Am.  Rep.  8.  From  26  Grc.  pp.  1006 
and  1009, 1  quote  the  following :  "The  meas- 
ure of  damages  for  the  breach  of  a  contract 
of  employment  la  prima  fade  the  sum  stipu- 
lated to  be  paid  for  the  services,  and  the  bur- 
den of  reducing  the  damages  by  proof  that 
the  servant  has,  or  might,  with  reasonable 
diligence,  have,  obtained  other  remuneratlTe 
employment,  after  his  discharge  rests  on  the 
employer." 

in  The  qneatton  as  to  whether  or  not  one 
suing  for  a  breadi  of  contract  based  upon  a 
wrongful  discharge  before  the  expiration  of 
the  term  of  employment  may  charge  the  de- 
fendant with  expenses  Incurred  in  obtaining 
new  employment  for  the  unecqiired  term,  and 
for  additional  necessary  expenditures  and 
outlays  caused  by  the  change  from  the  old 
to  Uie  new  place  of  envioymoit,  seemi  to  be 
settled  in  the  affirmative  by  the  general  trend 
of  autiiority.  In  fact  we  have  beoi  able  to 
discover  only  one  case^  Tlcklra  v.  Andrae 
Mtg.  Co.,  95  Wis.  3B2,  TO  N.  W.  282,  which 
seema  to  bold  to  tite  contrary. 

In  Devek^ment  Ca  of  America  t.  King, 
ITO  Fed.  928,  96  C.  a  A.  189,  the  court  held 
that  one  wroi^fully  dlschars^  was  entitled 
to  subtract  from  the  amount  of  money  earn- 
ed by  him  in  another  employment  thereafter 
a  certain  sum  which  he  had  paid  for  stock 
in  a  corporation,  which  stock  it  was  neces- 
sary for  him  to  purchase  in  order  to  obtain 
the  employment;  ttie  court  saying:  "The 
pundiase  of  the  atotit  was  an  expense  inci- 
dent to  obtaining  the  employment." 

In  Tufts  T.  Plymouth  O.  H.  Co.,  14  Allen 
Mass.)  407,  the  court  held  that  one  wrong- 
fnlly  discharged  before  the  expiration  of  the 
term  of  onployment  was  entitled  to  have 
considered  his  necessary  expense  In  traveling 
to  the  place '  of  his  new  employment ;  the 
court  saying:  "If  he  was  obliged  to  return 
home  or  go  elsewhere,  the  expense  of  remov- 
al from  the  mines'  to  the  place  of  employment 
became  a  proper  subject  of  cousideratton." 

In  Van  Winkle  v.  Satterfleld,  58  Ark.  617, 
25  S.  W.  1113,  23  L.  R.  A.  863,  it  was  held 
that  a  servant  wrongfully  dischai^ed  before 
the  expiration  of  the  term  of  employment 
was  entitled  to  have  deducted  from  the  wag* 
68  he  earned  during  the  term,  or  might  have 
earned,  the  expense  of  obtaining  employment 
elsewhere;  the  court  saying:  "In  estimatlDg 
bis  damages,  therefore,  such  sums  as  he,  by 
reasonable  diligence,  might  have  earned  in 
a  similar  business,  making  allowance  for  the 
expense  of  obtaining  employment,  should  be 
deducted  from  the  wages  he  might  have 
earned  under  the  broken  contract  •  •  • 
The  burden  of  proof  is  on  the  employer  to 
show  that  the  servant  might  have  obtained 
siudlar  employment,  for  the  failure  of  the 
servant  to  obtain  other  employment  does  not  | 


affect  the  right  of  action,  but  only  goes  in 
reduction  of  damages,  and,  If  nothing  else 
Is  shown,  'the  servant  is  entlUed  to  recover 
the  contract  price  upon  proving  tlie  employ- 
er's violation  of  the  contract,  and  his  own 
willingness  to  perform.'  l^e  fact  that  tlw 
servant  might  have  obtained  new  employ- 
ment does  nob  constitute  a  defense.  It  la 
one  of  the  facta  to  be  considered  in  estlma^ 
ing  the  servanf  a  loss.** 

To  the  same  effect:  Pennsylvania  Co.  t. 
Dolan.  6  Ind.  App.  109,  32  N.  B.  802.  51  Am. 
St.  Rep.  810;  Dickinson  T.  l^slmage.  138 
Mass.  249;  Sedgwick  on  Damages  (8th  Ed.) 
H  666,  667. 

The  opinion  in  the  Wisconsin  case  of  Tick- 
ler V.  Andrae  Mfg.  Co.,  aupra.  is  brtel^  and 
cites  but  one  authority,  and  that  npon  a 
different  proposition.  We  quote  from  tb» 
opinion  of  the  appellate  court  as  follows: 
"Tt»  jury  was  instructed,  in  effect  that,  In 
case  they  found  for  the  plaintiff  upon  the 
principal  issue,  they  should  give  htm  the 
amount  of  the  agreed  wagea  for  the  year, 
9800,  less  anch  sums  u  he  had  earned  and 
recelTed  from  otluir  sources,  and  that  to  that 
result  they  should  add  the  sum  of  his  rea- 
sonable ei^ense  In  removing  Hlmselt  his 
fiunUy,  and  stuff  from  New  London  back  to 
Milwaukee.  •  •  •  TbSa  was  error  for, 
while  the  defendant  ia  entitled  to  be  credit- 
ed by  the  plalntlira  net  earnings  on^,  yet  it 
may  fairly  <daim  that  its  proper  credit  shaU 
not  be  diminished  by  any  sum  irtilch  he  shaU 
expend  for  his  own  purposes,  or  for  the 
renlence  of  his  family.  The  expenses  of  the 
return  of  the  fhmily  to  Milwaukee  were  not 
within  the  defoidanf s  undertaking." 

[I]  So  it  appears  from  this  that  the  court 
considered  the  removal  of  plaintiff  and  his 
ntmily  firom  New  London  ba(^  to  Milwaukee 
aa  an  act  done  for  M$  own  purpote,  and  tn- 
ferentially  at  least  not  for  the  purpose  of 
obtaining  a  new  employment  after  his  wroug- 
ful  discharge.  The  facts  there  are  entire- 
ly different  from  those  of  the  Instant  case. 
Here  the  plaintilTs  only  purpose  In  going 
to  Cripple  Greek  from  Georgetown  was  to 
teach  in  the  public  schools  of  that  town, 
and  it  was  clearly  for  the  benefit  of  tbe  de- 
fendant to  have  her  go,  as  her  earnings  In 
Cripple  Creek  would  reduce  that  much  the 
defendant's  liability  to  her.  In  the  case  at 
bar  plaintiff  did  not  recover  any  amount  for 
moving  her  family  to  Cripple  Creek.  The 
trial  court  excluded  from  evidence  the  tes- 
timony which  tended  to  show  that  plaintiff 
had  expended  ^50  in  removing  her  &mlly 
to  Cripple  Creek  from  Georgetown.  This 
ruling  vras  clearly  right,  if  for  no  other 
reason  than  that  It  had  not  been  pleaded. 
If  allowable  at  all,  it  must  have  been  spe- 
cially pleaded- 

It  is  impossible  to  ascertain  from  this  rec- 
ord Just  what  method  was  adopted  by  the 
Jury  in  arriving  at  the  verdict  of  $186.88. 
The  evidenoa  coadualTely  ahows  that  the  on- 
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expired  tenn  of  tbe  employment  was  6 
DKHQttks,  aad  the  agreed  price  was  $70  per 
montli,  making  $350,  which  measnred  plain- 
tiff's recovery,  and  that  plaintiff  received 
the  total  aom  of  $285  during  that  time  from 
her  new  employment.  This  left  a  credit  dne 
her  of  $66.  The  evidence  farther  shows  that 
plaintiff  expended,  while  in  Cripple  Creek, 
dnrtng  the  unexpired  term,  $20  a  month 
more  for  her  living  expenses  than  she  would 
have  paid  in  Georgetown.  She  was  there  4 
months  and  three  weeks,  which  would  make 
the  total  amount  $95,  to  which  should  be 
added  her  railroad  fare  to  Cripple  Creek,  $8, 
and  70  cents  for  telephoning  to  that  place 
accepting  the  new  employment ;  the  total  be- 
ing $1(^,70,  whlcli,  if  the  Jnry  believed  cor* 
rect,  should  have  been  deducted  from  Om 
$285  she  had  earned,  before  subtracting  the 
same  from  the  fStXK  The  amount  of  $108.- 
70^  however,  was  apparently  not  allowed  by 
the  Jory,  but  only  $60  there-if,  for  U  $00  be 
deducted  from  the  $285,  and  the  balance, 
$225,  from  the  $850.  It  wiU  leave  a  balance 
of  $128,  which,  with  Interest  at  8  per  cent 
ftir  6  years,  will  aoaount  to  Just  $186. 

It  l8  dear  that  the  seeond  trial,  and  appeal 
by  deftedant;  has  been  Tezatloaa  and  nn- 
reastmable.  It  la  also  evident  that  the 
wrongfol  dlsebai^  of  plaintiff  caused  her, 
aside  from  dlatresaing  inconv^lenoe  and  dis- 
comfort; a  considerable  e^qiendltuni  and  out- 
lay  In  exoen  of  any  amount  whldi  by  law 
die  conld  recover  for  the  breach.  Plaintiff 
had  been  teaching  In  the  schools  of  the 
Georgetown  district  for  4  years  prior  to  the 
making  of  the  contract  in  Issue,  and  It  Is  a 
fair  presumption  that  she  was  a  competent 
and  faithful  employA.  She  was  the  support 
of  her  mother  and  sister,  who  were  depend- 
ent on  her.  and  tbey  were  settled  and  keep- 
fug  house  in  Georgetown.  She  was  arMtrarl- 
ly  and  wrongfully  discharged  In  the  midst 
of  winter,  but,  witti  enviable  spirit,  at  once 
Kt  about  finding  new  employment,  and  suc- 
ceeded In  the  short  space  of  one  week  In  se- 
curing, at  a  distant  town,  like  employment 
to  that  she  had  been  engaged  In.  This  new 
employment  natnrally  compelled  her  to  break 
DP  h^  home  In  Georgetown  and  move  her 
'tandly,"  as  she  terms  it,  to  the  new  place. 

Her  apeedy  and  successful  efforts,  which 
molted  in  the  new  employment,  were  all 
to  the  direct  financial  benefit  of  defendant, 
ud  it  Is  to  be  regretted  that  defendant  did 
not  magnanlniously  concede  plaintiff  the  pft- 
tanee  allowed  her  by  the  Jury  for  expenses 
tnd  outlays  incurred  ta  and  about  securing 
the  new  empli^ment,  and  increased  expens- 
es ensuing  therefrom,  particularly  as  no  com- 
plaiitf  la  made  against  hor  for  Inefficiency  or 
Iniobordlnation. 

The  Instructions  as  a  whole  are  free  from 
piejadldal  error.  The  Judgment  will  be  af- 
flnned. 

Jadgment  affirmed. 


SCHOOL  DIST.  NO.  8  IN  GLEIAB  GBBBE 
OOUNTT  r.  OLSBN. 
(No.  8989.) 

(Oonrt  of  Appeals  of  Colorado.   April  13,  1014.) 

Schools  and  Schooi;.  Distbictb  (|  138*)— 
TsaoBBBS— OonTRaom  of  Employmbitt— Ac- 
tions FOB  BUACH. 

A  Bchool-teacber  wrongfully  discbarged  be- 
fore the  expiration  of  her  contract  was  entitled 
to  recover  the  amount  she  would  have  received 
under  the  contract,  less  whatever  she  earned  by 
other  employment,  with  interest  thereon  at  8 
per  cent. 

[Ed.  Note.— For  odier  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  g  138.*] 

Error  to  District  Court,  Clear  Creek 
County;   CSiarles  McCall,  Judge. 

Action  by  Mamie  Olsen  against  School 
District  No.  8,  in  the  County  of  Clear  Greek 
and  State  of  Colorado.  From  a  Judgment  for 
plaintiff,  the  defendant  brings  error.  AC- 
Qrmed. 

JcOin  J.  Whit^  of  DfiUTcr,  for  plaintiff  in 
error.  Morrison  &  De  Soto,  of  Denver,  for  de- 
fendant In  error. 


HURLBUT,  J.  December  30.  1910,  defend- 
ant In  error,  as  plaintiff,  commenced  this 
action  to  recover  damages  for  breach  of  con- 
tract, and  recovered  judgment  for  $163.39. 

The  Issues  here,  both  of  law  and  tact,  are 
substantially  the  same  as  those  involved  In 
the  case  of  School  District  No.  3  v.  Nash  (No. 
3938)  140  Pac;  473,  decided  at  this  term. 
By  stipulation  the  two  cases  were  consoli- 
dated and  tried  together.  There  is  a  dlght 
difference  In  the  pleadli^  of  the  two  cases. 
In  the  Nadi  Ohse  none  of  t3ie  pleadings  con- 
tain any  allegations  as  to  defendant's  earn- 
ing any  money  after  her  wnxngful  discharge ; 
while  in  the  present  case  the  answer  alleges 
tliat  i^ntlff  found  otlier  em^oyment  after 
her  disdurge  and  earned  money  to  the 
amount  she  would  have  earned  under  her 
contract  had  she  not  been  dlsdiarged.  De* 
fendant  offered  no  evidence  at  ttie  trial. 

The  undisputed  evidence  shows  that  plaln< 
tiff  was  wrongfully  discharged,  and  was  en< 
titled  to  recover  $70  per  month  for  five 
months,  or  $350,  and  that  she  earned  during 
said  period  of  fira  months  $240,  which  defend- 
ant was  entitled  to  have  subtracted  from  the 
$350.  This  would  leave  a  balance  due  plain- 
tiff of  $110,  plus  interest  thereon  for  six  yeara 
at  8  per  cent,  which  would  amount  to  $52.80. 
This  added  to  $110  equals  $162.80.  Plaintiff 
was  dearly  entitled  to  Judgment  for  (his  sum. 

This  appeal  Is  without  merit,  vexatious, 
and  unreasonable  in  a  marked  degree.  What 
was  said  in  the  Nash  Case  may  be  repeated 
here  with  emphasis. 

We  discover  no  reversible  error  in  the  rec- 
ord.   The  Judgment  will  be  affirmed. 

Jhdguient  affirmed. 
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DEQGE  T.  OABSTABPEEBN  BLECTRXO  CO. 
(No.  8820.) 

(Coort  of  Appeals  of  Colorado.   April  13, 1914.) 

1.  Apfsal  and  Ebbob  (S  171*)— Theobt  of 
Case  in  Lowxb  Coubt— Constbuctioh  or 
Plgaoinqs. 

*  Where  a  case  was  tried  by  the  parties  as 
thougli  a  special  plea  was  denied,  aad  do  at- 
tempt was  made  to  rely  upoo  bd  admission 
thereof,  and  it  is  contended  by  the  plaintiff  that 
the  admission  ot  the  plea  was  inadvertently 
made,  the  admission  will  be  disregarded  on  ap- 
peal, especially  when  the  replication  denied  a 
similar  plea  to  a  second  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  105;i-1063,  1066,  1067, 
1161-1165;  Dec  Dig.  &  171.*] 

2.  Appeal  and  Ebbob  (S  1011*)— Beviiw— 
Findings— CoHFLiCTiNo  £viobnce. 

Where  the  testimony  of  the  plaintiff  and 
defendant  was  in  direct  conflict  as  to  whether 
an  automobile  was  sold  with  a  specific  goaranty, 
the  Qnding  of  the  trial  court  that  there  was  no 
guaranty  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  398a-3989 ;  Dec  Dig.  | 
1011.^] 

8.  Appeaz.  and  Ebbob  (i  1027*)— Habhless 
Ebbob— Failure  to  Requibe  ELEx?rioN. 
Krror  in  refusing  to  compel  the  plaintiff  to 
elect  whether  he  would  rely  upon  the  cause  of 
action  for  the  reasonable  Tuue  of  an  automobile, 
or  upon  one  for  an  agreed  value,  was  not  preju- 
dicial, where  the  trial  was  before  the  court  and 
the  evidence  disclosed  no  dispute  as  to  the  value 
ur  the  promise  by  the  defendant  to  pay  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4033 ;  Dec.  Dig.  i  1027.*] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;  Geo.  W.  Dunn,  Judge. 

Action  by  the  Carstarpben  Electric  Com- 
pany against  W.  W.  De^e.  Judgment  for 
plaintiff*  and  defendant  appeals.  Affirmed. 

O.  A.  SMman,  of  Denver,  for  appellant 
Rice  W.  Means  and  Bernard  J.  Ford,  both 
of  Denver,  for  appellee. 

MORGAN,  J.  The  defendant  appeals  from 
a  Judgment  against  him  for  $632.60  entered 
in  the  Denver  county  court  on  a  complaint 
filed  October  5,  1910,  which  contained  two 
causes  of  action  for  goods  sold  and  delivered: 
The  first,  upon  a  promise  to  pay  the  reason- 
able value  thereof;  and,  the  second,  upon  a 
promise  to  pay  a  specified  amount  The  de- 
fendant denied  both  causes  of  action,  by  gen- 
eral denial,  and,  for  a  third  defense,  plead- 
ed that  the  goods  sold  consisted  in  part  of 
a  certain  electric  automobile  and  that  the 
sale  was  "upon  condition  that  the  said 
vehicle  should  prove  to  be  in  a  merchantable 
condition,  with  a  storage  battery  of  standard 
capacity,  that  is  to  say,  a  capacity  sufficient 
to  propel  said  vehicle  a  distance  of  50  miles 
or  more  with  each  full  charge  of  electricity"; 
and,  pleading  further,  that  the  plaintiff  ship- 
ped the  vehicle  to  the  defendant  "equipped 
with  a  storage  battery  which  the  said  plain- 
tiff represented  to  be  of  standard  capacity 
with  power  sufficient  to  propel  the  said  auto- 
mobile a  distance  of  50  miles  or  more  on 


ordinary  roads,"  followli^  with  an  aUega- 
tion  that  the  said  storage  battery  was  not 
of  standard  capacity,  was  not  capable  of 
propellli^c  the  said  vehicle  more  than  27 
miles  on  ordinary  roads  with  one  full  cbars^e 
of  electricity,  and  then  allegiiig  that  tbe 
defendant  offered  to  return  the  said  vebtcle 
in  as  good  condition  as  It  was  received  and 
that  the  plaintiff  refused  to  accept  sach  offer. 
The  plaintiff  replied  aduiittlng  the  allega- 
tions  of  paragraph  3,  wliich  contained  the 
first  condition  above  set  forth,  but  further 
on  in  the  replication  alleging  that  the  vehicle 
was  the  same  as  represented,  and  deuytns 
that  it  represented  that  the  vehicle  contained 
"a  storage  battery  of  standard  capacity  wit& 
sufficient  power  to  propel  said  automobile  a 
distance  of  50  miles  or  more  on  ordinary 
roads  with  each  full  charge  of  electricity," 
then  denying  new  matter  not  already  ad- 
mitted. On  these  pleadings  the  case  waa 
tried  by  the  court,  without  a  Jury;  and  on 
the  trial  the  defendant  moved  the  court  to 
compel  the  plaintiff  to  elect  upon  which  cause 
of  action  it  would  stand,  which  motion  was 
denied.  The  court  after  hearing  the  testimo- 
ny found  for  the  plaintiff,  and  also  found 
that  the  sale  was  absolute  and  not  upon  any 
condition  such  as  the  defendant  alleged.  The 
appellant  in  bis  brief  discusses  the  errors  as- 
signed under  three  Questions:  (1)  Was  the 
sale  absolute  or  conditional?  (2)  If  condi- 
tional, were  che  conditions  met?  (8)  Did  the 
court  err  In  declining  to  require  the  plalntUT 
to  elect? 

The  principal  question  to  be  det^mlned  Is 
whether  the  court  was  justified  In  finding 
from  the  evidence  that  the  sale  waa  abso- 
lute, and  whether  this  court  will  disturb  such 
finding  if  based  upon  conflicting  testimony. 

[1]  The  defendant  contends  that  the  plain- 
tiff admitted  in  its  replication  that  the  sale 
was  conditional  by  admitting  the  auctions 
of  paragraph  3,  and  it  so  a|^>eara;  how- 
ever, the  case  was  tried  throughout  and  the 
judgment  rendered,  as  though  it  had  been  de- 
nied, without  calling  the  court's  attention 
to  this  admission ;  no  allusion  to  it  is  made 
in  the  motion  for  a  new  trial,  and  the  evi- 
dence of  the  defendant  qnlte  clearly  shows 
that  he  did  not  rely  upon  such  admission,  as 
he  attempted  to  pioTe  that  tbe  sale  was  con- 
ditional. 

Where  a  case  is  tried  by  the  parties  as 
thotigh  a  special  plea  Is  denied,  and  no  offer 
Is  made  to  rely  upon  an  admission  thereof, 
and  It  Is  contended  by  the  one  making  the 
admission  that  it  was  inadvertently  made 
and  was  not  intended  to  be  su<^  the  admis- 
sion should  be  disregarded  on  appeal,  espe- 
cially when  the  replication,  as  in  this  case, 
thereafter  denies  a  similar  plea. 

[2]  This  apparent  admission  being  thus 
disposed  of,  and  the  evidence  examined,  it 
appears  that  the  testimony  is  quite  conflict- 
ing as  to  whether  the  sale  was  upon  the 
condition  pleaded.  The  plaintiff  testtfled  that 
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the  aatomotdle  was  sold  upon  a  guaranty 
tliat  the  battery  would  run  6,000  miles,  aod 
that  no  guaranty,  or  representation,  was 
made  that  It  would  run  SO  miles  on  one 
ch&tge  of  electricity.  The  defendant  testified 
tliat  there  was  a  guaranty  that  the  automo- 
bile would  run  50  miles  on  ordinary  roads 
on  one  charge  of  electricity.  Under  the 
established  rule,  with  this  conflict  in  the  tes- 
timony, the  finding  of  the  lower  court  <m  this 
issue  will  not  be  disturbed. 

Harli^  concluded  that  the  judgment  of  the 
lower  court  should  not  be  disturbed  In  the 
finding  that  the  sale  was  not  conditional,  it 
is  nmiecessary  to  discuss  the  second  conten- 
tion of  appellant 

[3]  While  the  court  might  have  required 
the  plaintiff  to  elect  between  the  two  causes 
of  action,  yet,  as  the  trial  was  before  the 
court  without  a  jury,  the  defendant  was  not 
[trejudiced  in  any  way  by  the  failure  of 
the  court  to  enter  an  order  requiring  the 
Itlaintlff  to  BO  elect  The  evidence  disclosed 
(luite  clrarly  that  there  was  no  dilute  as  to 
the  value  agreed  upon  and  the  promise  of 
the  defendant  to  pay  the  same.  The  court 
in  view  of  the  evidence,  could  have  ellminat- 
e<I,  and  it  may  be  assumed  It  did  eliminate, 
from  Its  mind  the  first  cause  of  action  and 
entered  the  judgment  apon  the  second  cause 
of  action. 

The  judgmmt  of  the  lower  court  Is  af- 
Bnned. 


MATTSKB  V.  HURDLE.    (No.  3814.) 
(Court  of  Appeals  of  Colorado.  April  13, 1914.) 

1.  Brokers  (S  82*)— Action  roa  GoicraHBA- 

TIOR— PUADINQ  RsVOCATXOH. 

Unless  specially  pleaded,  the  defendant  in 
an  action  by  a  broker  tor  commission  earned  by 
producing  a  purdiaser  to  whom  defendant  re- 
fused to  convey,  cannot  rely  on  revocation  of 
authority  to  sell. 

[Ed.  Note.— For  other  caaes,  see  Brokers, 
Cent  Dig.  {{  101-103;  Dec  Dig-  S  82.*] 

2.  Bbokers  (8  88*)— Actions  fob  Compensa- 
tion—Evidence. 

In  an  action  by  a  broker  for  commission 
famed  by  producing  a  purchaser  to  whom  de- 
fendant refused  to  convey,  evidence  held  not  to 
raiK  the  issue  of  revocation  of  authority  to 

RiL 

[Ed.  Note.— For  other  Cases,  see  Brokers, 
Cent  Dig.  H  121. 123-130 ;  Dw^  Dig.  I  88.*] 

Appeal  from  District  Court,  Larimer  Coun- 
ty;       F.  Graham,  Judge. 

Action  by  W.  E.  Hurdle  against  0.  F. 
Manser.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

George  A.  Carlson  and  Claude  C.  Cofi3n, 
both  of  Ft  Collins,  for  appellant.  Clammer 
&  Temple,  of  Ft  Collins,  for  appellee. 

CUNNINGHAM,  P.  J.  Action  by  real  es- 
tate agent  to  recover  commission  alleged  to 
have  been  earned  by  producing  a  purchaser 
fPady,  able,  and  wUling  to  buy,  to  whom  the 
defendant,   appellant,   refused  to  convey. 


From  a  Judgment  In  favor  of  appellee,  the 
action  is  here  on  appeal. 

The  complaint  was  In  the  usual  form  ifk 
cases  of  this  character,  and  the  answer 
amounted  to  no  more  than  a  general  denial. 
No  new  matter  whatever  was  pleaded  by  way 
of  answer.  The  uncontradicted  evidence  Is 
that  the  plaintiff  produced  a  purchaser  ready, 
able,  and  willing  to  buy  on  the  terms  and 
conditions  stated  In  the  original  agreement 
between  plaintiff's  firm  (plaintiff  succeeded  to 
the  rights  of  his  firm  by  an  assignment  of  the 
claim  here  sued  upon)  and  appellant,  the 
owner  of  the  land.  Couusel  for  appellant, 
with  commendable  frankness,  states  In  Ms 
brief  that  the  substantial  Issue  In  the  case  (on 
the  trial  below)  was  whether  or  not  the  list- 
ing of  the  farm  for  sale  In  the  fall  of  1008 
was  that  upon  which  Hurdle  had  authority  to 
act,  and  upon  which  he  did  act  in  March, 
1009,  when  Melvln  was  produced  as  an  alleg- 
ed purchaser ;  and  with  equal  frankness 
counsel  states  the  real  issues  or  contentlona 
presented  for  our  consideration  on  this  ap- 
peal. In  the  following  language:  "Had  this 
question,  the  one  just  stated,  been  properly 
submitted  to  the  jury  by  f&lr  and  Impartial 
and  appropriate  Instructions  by  the  trial 
court,  we  feel  this  appellant  would  not  have- 
the  case  before  this  court  for  review.  •  •  • 
While  many  errors  have  been  assigned,  we- 
deem  it  necessary  tmly  to  con^der  the  in- 
stmcttona  requested  by  defendant  and  th& 
Instructions  i^ven  by  the  court"  From  the 
Instructions  tendered  by  appellant,  and  from 
the  argument  made  here  on  brle^  It  appears 
that  his  sole  defense  la  Chat  the  authority 
given  by  Manser  in  the  fall  of  1908  tor  the 
sale  of  the  farm  had  been  revoked  before 
plaintiff  produced  a  customer  ready,  able,, 
and  willing  to  buy.  As  we  read  the  record; 
there  are  two  objectlona  fatal  to  this  con- 
tention: 

[1]  1.  Defendant  did  not  plead  revocatlon- 
in  his  answer,  or  any  modification  whatever 
of  the  original  contract,  but  contented  him- 
self with  denying  that  such  a  contract  wa» 
entered  into,  or,  if  entered  into,  that  It  waa 
carried  out  by  plaintiff.  Under  a  general 
denial  the  defendant  had  no  right  to  prove 
revocation.  In  1  Enc.  PI.  &  Pr.  p.  849,  it  is 
stated  "that  release  must  be  specially  plead- 
ed,"  and  at  page  851  It  is  said:  "In  an  action 
by  a  contractor  to  recover  the  contract  price, 
the  defense  that  the  contractor  did  his  work 
In  an  unworkmanlike  manner  Is  new  matter 
to  be  pleaded."  While  these  are  not  exactly 
parallel  situations,  by  analogy  they  afford 
authority  for  the  conclusion .  that  we  have- 
reached.  In  Aldeu  Investment  Co.  v.  Carpen- 
ter, 7  Colo.  92,  1  Pac.  907,  our  Supreme  Court 
announces  that  "a  failure  of  consideration, 
which  must  always  occur  subsequent  to  the 
making  of  the  contract  and  which  if  pleaded 
as  a  defense,  may  well  be  regarded  as  new 
matter  in  avoidance  of  the  original  cause  of 
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actton."  A  revocation,  of  coarse,  like  a  fall- 
are  of  conslderatloii,  can  only  occur  snbse- 
qa«nt  to  the  making  of  the  contract  8e«, 
also,  San  Joan  Gount7  r.  Tnlley,  17  Colo. 
App.  113,  87  Pac.  346;  Balsch  t.  Mueller.  63 
Colo.  474, 128  Pac.  466;  Pomeroy'B  Code  Rem- 
edies (4th  Ed.)  H  583-686. 

[2]  2.  There  Is  no  evidence  In  the  record  of 
a  revocation.  On  the  contrary,  the  defend- 
ant's own  testimony  indicates  quite  tlie  op- 
posite. On  cross-examination  he  was  asked 
the  following  questions,  to  which  be  made 
the  answers  here  given :  "Q.  Is  it  not  a  fact 
that,  after  concluding  that  you  had  your  place 
listed  too  low,  that  you  tried  to  do  everything 
in  your  power  to  barj£  ont  of  the  deal  that 
Hurdle  had  arranged  for  yon?  A.  No,  sir;  it 
Is  not  Q.  Ton  knew  you  had  it  listed  too 
low?  A.  No,  sir ;  I  did  not  /  had  a  chance 
to  take  tt  off  if  I  thought  it  was  too  low.  / 
eottid  take  it  oft  if  the  prioe  did  not  aiUt  me." 
This  Is  tantamount  to  an  admission  by  de- 
fendant that  Ills  farm,  at  the  time  of  the 
n^tlations,  was  stlU  listed  with  plaintlfr, 
and  at  the  price  first  fixed  by  him.  Four 
witnesses  on  behalf  of  plaintiff  testified  that, 
when  plaintiff  drove  to  the  farm  with  the 
prospective  customer,  and  for  the  first  time 
took  up  the  question  of  the  sale  of  the  farm 
directly  with  Mauser,  he  (Mauser)  said,  in 
substance,  "that  he  had  thought  of  taking  the 
farm  off  the  market,  but  that  he  had  not  done 
it."  Thereupon  he  directed  the  plaintiff  to 
show  the  customer  over  the  land,  and  permit- 
ted them  to  return  to  town,  a  distance  of  12 
miles,  and  a  few  da?s  later  come  back  and 
stay  all  night  with  him  at  the  farm,  at  which 
time  an  nncondltloual  offer  was  made  by  the 
customer  for  the  farm;  the  offer  being  the 
same,  both  as  to  amount  and  terms,  as  that 
contained  in  the  original  listing  agreement 


or  contract  Indeed,  the  defendant  htmaelf 
testified  that  Hurdle  said  to  him,  at  one  time: 
"If  you  want  it,  take  your  $12,000  and  get 
off;  but  I  didn*t  thInJe  he  meant  it."  Just 
prior  to  this  statement  by  Hurdle  it  la  testi- 
fied that  they  were  parleying,  with  a  view  of 
Inducing  Mauser  to  accept,  not  a  less  price 
for  the  land  than  agreed  upon  in  the  original 
listing,  but  to  accept  $8,000  In  cash,  as  a 
first  payment.  Instead  of  $12,000,  which  was 
provided  for  by  the  terms  of  the  original  list- 
ing agreement  At  no  time  did  defendant 
testify  that  he  stated  to  Hurdle,  when  the 
latter  called  upon  him  with  a  customer,  or 
thereafter,  or  at  all,  that  he  desired  to  raise 
the  price  he  had  put  upon  his  farm,  or  wish- 
ed to  withdraw  it  from  the  market,  nor  did 
be  pretend,  while  on  the  witness  stand,  that 
he  at  any  time  Informed  Hurdle  that  the  lat- 
ter's  authority  had  been  revoked  or  modified 
In  any  particular.  It  la  true  that  there  was 
considerable  preliminary  n^otlation  as  to 
the  amount  to  be  paid  down,  and  as  to  when 
possession  should  be  given,  and  other  de- 
tails not  necessary  to  letet  to;  but  the  fact 
remains  ttiat  at  the  end  of  these  negotiations, 
and  b^ore  defendant  had  indicated  any  pur- 
pose of  withdrawing  the  land  from  tlie  mar- 
ket or  raising  his  price,  the  customer  produc- 
ed offered  to  pay  him  the  original  listing 
price  and  the  amount  in  cash  called  for  hj 
that  i^Teement  Under  theee  circumstances, 
the  trial  court  did  not  commit  error  in  refus- 
ing to  submit  the  qoestion  of  revocation  to 
the  jury;  indeed,  It  Is  our  impression  tiiat 
at  the  close  of  all  the  testimony  the  trial 
court  would  have  been  warranted  in  instruct- 
ing the  jury  to  return  a  verdict  In  favor  of 
plaintiff  for  the  same  amount  In  which  the 
Jury  thereafter  found. 
Judgment  affirmed. 
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BUEiBSON  T.  AKIN.   (No.  3818J 
<Coart  of  Appeal*  of  Oolorada  April  18,  1914.) 

1.  UlNES    AIID    MiNEBALS     ({  0*)— MiNIRO 

Cuui^LoaAmoN . 
Tbu  location  of  a  minitig  claim  mnst  be 
made  upon  some  pert  of  the  public  mineral 
domain  not  already  located. 

[Ed.  Note. — For  otber  cases,  see  Mines  and 
HineralB,  Gent  Dig.  il  Dec  Dig.  I  9.*] 

2.  Mines  and  Minebaia  (8  24*)— Ciaius— 
Location— ABANDonuENT. 

The  abandonment  of  a  mining  location  is  a 
matter  of  inteotioD  and  may  be  proven  by  the 
acta  of  the  original  owner,  aa  well  aa  bia 
words  and  statements. 

[Bd.  Note.— For  otiwr  cases,  see  BUnes  and 
Ifinerals,  Cent  Dig.  |  60;  Dec.  Dig.  |  24.*] 

i.  Hliraa  AITD  BfllTBBAU  (I  26*>-Claiiis— 

Abandonment. 

Where  the  owner  of  a  mining  claim  aban- 
doned part  of  it,  hlB  relocatioD  of  another  claim, 
wfaidi  included  part  of  the  abandoned  claim,  is 
good;  it  not  appearing  that  the  abandonment 
was  with  any  fraudulent  purpose. 

[Ed.  Note.— S\)r  otber  Mines  and 

T^nerals,  Gent.  Dig.  H  61-^;  Dec  Dig.  } 
28.»] 

4.  HimCB  AWD    MiNEBAta    (I  19*)— HXHINO 

CiAiira— NoTtOE. 

Under  the  statute  requiring  the  locator  to 
post  at  the  point  of  discover;  a  plain  sign  or 
notice,  a  location  notice  written  on  a  piece  of 
niiite  paper  placed  on  a  sttcfc  and  partly  cover- 
ed )v  a  rock  to  prevent  it  from  blowing  away 
cannot,  as  a  matter  of  law,  be  held  insumcient. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  8|  37-39;    Dee.  Dig.  i 

Appeal  from  District  Court,  Chaffee  Coun- 
ty; Charles  A.  Wilktn,  Jndge. 

Action  b7  J.  H.  Akin  against  J.  W.  Emei- 
80IL  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.   Beversed  and  remanded. 

G.  K.  Hartensteln,  of  Buena  Vista,  and 
■Wallace  Schoolfleld,  of  Sallda,  for  appellant. 
Ceorge  D.  WUltams,  of  Salida,  for  appellee. 


CDNNINGHAM,  P.  J.  This  is  an  ordina- 
i;  action  In  support  of  an  adverse  proceeding, 
brought  by  Akin,  the  appellee.  The  trial 
court  instructed  the  Jury  that  they  could  not 
find  in  favor  of  Emerson,  the  appellant,  de- 
fendant below,  but  submitted  the  question  of 
Akin's  title  to  the  Jury,  and,  from  a  verdict 
and  Judgment  In  favor  of  Akin,  Emerson  ap- 
peals. The  other  facts  necessary  to  an  nn- 
derstanding  of  the  contentions  Inrolved  will 
appear  as  we  proceed. 

1.  It  appears  that  Emerson,  prior  to  the 
location  of  the  Recompense  claim,  was  the 
owner  of  another  lode  claim  known  as  the 
Victor,  which  covered  a  part  of  the  same 
territory  embraced  within  the  Recompense 
claim;  the  Victor  being  located  long  prior 
to  the  location  of  the  Recompense.  The  Bee* 
ompense  claim  runs  In  a  general  northerly 
and  southerly  direction,  while  the  Victor 
runs  easterly  and  westerly,  and  crosses,  al- 
most at  right  angles,  the  Recompense  claim; 
the  northerly  300  feet  of  the  latter  claim  be- 


ing substantlaUjr  eaiaddent- with  a  block  of 
^bont  300  Hgtiare  feet  near  tbe  center  of  the 
Victor  elalm.  EmerBon  placed  the  discovery 
notice  of  the  Recompense  claim  within  the 
terrltMy  of  the  Victor  claim,  or,  according  to 
his  ctmtentlon  and  theory,  wltbln  what  had 
been  a  portion  of  the  Victor  claim.  .  Emerson 
contmda  ttiat  be,  at  and  prior  to  the  location 
of  the  Becompenae  claim,  abandoned  that 
portion  ot  the  Victor  claim  whleh  was  In  con- 
flict with  the  BeconuMnse.  Tbe  dlscovei^ 
notice  whicb  Emerson  posted  for  tbe  purpose 
of  Initiating  title  to  the  Recompense  lode 
contained  a  clause  reafflng  as  follows :  "This 
portfcm  of  the  Victor  claim  being  excluded 
from  dtat  dalmed  by  this  location." 

[1-1]  This  discovery  notice  was  Introduced 
In  evidence,  and.  In  addition  thereto,  Emer^ 
Btm  testified  explicitly  that  it  was  his  inten- 
tion to  abandfHk,  and  that  be  did  abandon, 
that  portion  of  the  Victor  claim  which  he 
Bought  to  embrace  within  the  Recompense. 
There  was  no  evidence  Introduced  that  tend- 
ed in  any  wise  to  rebut  this  showing  of  abon- 
donm^t  by  Emerson.  The  trial  Judge  refus- 
ed to  give  Instructions  tendered  by  Gmecson, 
submitting  properly,  as  we  believe,  tbe  qnes- 
tion  of  abandonment  to  the  Jury,  but,  on  tbe 
contrary,  he  instructed  the  Jury  as  follows : 
"Another  of  these  reanlrements  is  that  tbe 
discovery  on  which  the  location  of  a  claim 
Is  madd  mnst  be  made  and  must  exist  upon 
some  part  of  tbe  public  mineral  domain  not 
already  occupied  and  held  under  a  prior  and 
subsisting  mining  location."  Of  course  this 
preliminary  announcement  correctly  states 
the  law,  but,  immediately  following  this,  tbe 
Jury  was  Instructed  as  follows:  "And  re- 
specting the  alleged  discovery  and  location 
on  the  part  of  tbe  defendant  here,  of  the  so^ 
called  Recompense  lode  mining  claim,  the  Ju- 
ry Is  Instructed  that  from  all  the  testimony 
In  this  case,  before  the  Jury,  the  facts  are 
Insufficient  to  show  ^ther  that  tbe  groimd  on 
which  the  discovery  was  made  was  unoccu- 
pied as  lode  mining  ground  at  .that  time, 
*  *  *  and  that  therefore  the  acts  and  do- 
ings of  defendant  Emerson  for  the  location  of 
the  said  Recompense  claim  were  IneffecUve, 
and  the  Jury  in  this  case  may  not  find  a  ver- 
dict in  favor  of  tbe  said  defendant  respect- 
ing that  part  of  conflict  ground  Included  with- 
in the  said  Recompense  claim." 

It  is  evident,  from  what  we  have  quoted, 
that  It  was  the  opinion  of  the  trial  Judge  that 
Emerson  could  not  abandon  a  part  of  the  Vic- 
tor claim,  all  of  which  he  owned,  for  the  pur- 
pose of  Initiating  Utie  to  another  f^alm,  the 
Recompense,  and  that,  because  tbe  discovery 
on  whldi  the  location  of  the  Recompense 
claim  was  based  was  made  within  the  bound- 
ary of  the  Victor,  therefore,  aa  a  matter  of 
law,  tbe  location  of  the  Recompense  was  ab- 
solutely void.  In  this  respect  we  are  per- 
suaded tbat  the  learned  trial  Judge  fell  into 
error.   Of  course  there  can  be  no  controversy 


•For  other  osms  we  same  toplo  and  mcUob  NUHBIA  la  Dec  Wg.  4  Am.  Dig.  IC«r-No.  8wt«s  *  R«p>4ad«xw 
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touching  the  rale  which  requires  that  the  lo- 
cation of  a  mining  claim  must  be  made  upon 
an  unappropriated  part  of  the  public  miueral 
domain,  but  It  is  equally  true  that  abandon- 
ment Is  a  matter  of  IntentioD.  The  rule 
supporting  these  two  propositions  has  been 
announced  so  often  and  so  unlrersally  that  It 
requires  the  citation  of  no  supporting  author- 
ity. We  know  of  no  rule,  however,  that  for- 
bids the  abandonment  by  an  owner  of  a  val- 
id mining  claim,  or  any  part  thereof.  And 
when  any  part  of  a  mining  claim  is,  In  good 
faith,  abandoned  by  the  owner,  the  title  of 
the  part  thus  abandoned  reverts  to  the  gov- 
emment  Abandonment  may  be  proven  by 
the  acts  of  the  original  owner,  as  well  as  by 
his  words  and  statements.  If  Emerson  were 
now  attempting  to  patent  the  Victor  lode,  the 
very  fact  that  he  located  the  Rec-ompenee 
across  It,  and  based  such  location  upon  a  dls- 
C0Tez7  made  upon  the  Victor  claim,  would 
be  competent  evidence  against  him  to  show 
an  aband<Hunent  of  at  least  that  part  of  the 
Victor  claim  covered  by  the  Recompense.  Or, 
if  some  person  other  than  Emerson  had  thus 
located  the  Recompense  acrosa  the  Victor 
lode,  with  the  acquiescence  and  approval  of 
Bmerson,  we  think  it  clear  that  the  courts 
would  hold  that  be  had  voluntarily  abandon- 
ed at  least  so  much  of  the  Victor  aa  was  cov- 
ered by  the  Recompense.  We  are  aware  of 
no  authority  which  would  prevent  Emerson, 
under  the  circumstances  here  presented,  from 
abandoning  that  portion  of  the  Victor  claim 
covered  by  the  Recompense,  and  thereafter 
locating  the  Recompense  as  he  did  locate  it, 
or  as  he  says  he  located  it.  Surely  no  one's 
rights  were  invaded  by  his  conduct  In  this  be- 
half; and  the  policy  of  the  government  to  en- 
courage the  development  of  its  mineral  do- 
main may  be  said  to  have  been  advanced. 
What  effect  the  conduct  of  Emerson  In  aban- 
doning a  part  of  the  Victor  claim,  If  he  did 
abandon  it,  may  have  upon  his  claim  of  title 
to  what  remained  of  the  Victor  lode  not  con- 
flicting with  the  Recompense,  we  are  not  call- 
ed upon  to  consider. 

If  the  owner  of  a  claim  abandons  any  part 
of  it  from  any  improper  motive,  such,  for  In- 
stance^ as  to  escape  the  annual  assessment, 
and  thereby  proiectlng,  or  attempting  to  pro- 
ject. Us  rights  one  year  into  the  future  vrUh- 
out  doing  his  annual  assessment  woric,  then 
It  might  well  be  that  such  abandonment  would 
be  held  to  have  been  prompted  by  ulterior 
motives,  and  therefore  void.  But  there  was 
no  evidence  In  this  case  that  Emerson  was 
actuated  by  such  motives. 

in  2.  The  trial  Judge  further  Instructed 
the  Jury  that  Emerson  had  not  properly  com- 
plied with  the  statutes  of  Colorado  In  ttie 
matter  of  posting  his  discovery  notice  on 
either  the  Recompense  or  the  Recompense 
No.  2  dalm,  and  for  that  reason  the  Jury 
were  advised  they  could  not  return  a  verdict 
in  favor  of  Emerson  for  that  part  of  the 
conflicting  ground  Included  within  the  bound- 
ary Hi  ritber  of  said  claims.   This  necessi- 


tates a  brief  statement  of  what  Emerson's 
evidence  concerning  the  posting  of  his  notices 
discloses.  No  question  can  be  made  as  to 
the  snfHciency-  of  the  discovery  notices ;  tbe 
sole  contention  on  this  point  apparently  is 
that  iOmerson  did  not  comply  with  the  re- 
quirements of  the  statute  In  the  manner  of 
posting  the  notice  on  each  of  the  claims. 
From  the  defendant's  testimony,  considered 
In  the  light  most  favorable  to  him,  we  learn : 
That  the  notice  on  the  Recompense  claim 
"was  written  <m  a  piece  of  white  paper.  The 
wood  lying  around  was  rotten  and  not  fit  to 
write  a  notice  on,  end  I  wrote  it  on  a  piece  of 
white  paper,  and  erected  a  stake,  and  placed 
the  notice  upon  it — the  white  paper  would 
simply  be  a  speck  alongside  of  the  stake — and 
put  it  in  the  cut  I  did  not  fasten  the  no- 
tice on  the  stake.  It  was  leaning  up  against 
the  side  of  the  cut,  and  the  notice  was  placed 
on  the  surface  rock,  and  another  rock  put 
on  top  of  it  so  it  would  not  blow  away,  and 
the  fold  of  white  paper  stuck  up  the  side  a 
piece.  •  •  •  I  did  not  ■  put  anything  on 
the  post  I  put  It  In  the  open  cut  It  was 
leaning  up  against  the  side  of  the  cut,  then 
the  paper  was  put  up  so  that  It  would  show 
above  that;  of  course  that  was  up  several 
feet  above  the  ground.  It  was  placed  on  tbe 
nearest  hand  side  of  ttie  cut  as  you  go  In. 
I  mean  that  the  notice  was  several  feet  above 
the  bottom  of  the  stake  which  I  set  up. 
*  •  •  Now  It  was  put  down  with  this 
large  fold  sticking  up  beside  the  stake,  like 
that  (Indicating) ;  a  rock  was  put  on  this 
point  of  It  here  to  hold  It  up.  The  writing 
was  not  exposed.  The  writing  was  inside  of 
the  fold.  I  could  not  tack  it  up.  The  notice 
was  laid  on  a  rock  in  that  fashion  (indicat- 
ing), and  another  rock  placed  on  it  in  tliat 
fashion  (Indicating).  The  rock  did  not  cover 
up  the  whole  of  the  notice;  Just  the  way  it 
is  there  (Indicating) ;  it  was  a  pretty  good- 
sized  rock.  The  only  part  exposed  was  that 
part  which  stuck  up.  *  *  *  There  was  no 
difficulty  on  the  part  of  Mr.  Akin  and  Mr. 
Hershberger  in  finding  it  [mraning  the  notice, 
and  referring  to  a  time  when  the  parties  re- 
ferred to  went  with  witness  to  look  at  these 
discbvery  notices].  The  rock  had  not  been 
laid  on  top  of  the  entire  notice,  Just  a  part 
of  it,  I  think.  I  should  think  that  probably 
half  of  the  fold  was  sticking  out  an  inch  and 
a  half  or  two  Inches  of  the  notice.  The  nf>- 
tlce  was  legible  and  could  be  read  when  taken 
out  of  there.  Tbe  portion  which  was  sticking 
out  had  been  exposed  to  the  weather."  This 
notice  was  posted  on  August  17th,  the  day  the 
claim  was  located.  Witness  testified  that  he 
was  not  back  to  the  claim  between  August 
17th  and  October  I6th,  when  it  Is  admitted 
on  all  hands  that  the  parties  were  able  to 
find  the  notice;  the  sole  contention  being  as 
to  how  much  search  was  required  before  the 
notice  was  found.  The  location  of  tbe  Rec- 
ompense was  made  in  an  old  abandoned 
tunnel  or  adit  driven  Into  ttie  side  of  the 
nwnntaln. 
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There  are  very  few  authorities  to  be  fonnd 
directly  in  point,  or  sofflciently  pazaUel  In 
tbeir  facta  as  to  be  coutrolliDf  or  even  help- 
ful In  tiala  case.  The  nearest  parallel  case 
appears  to  be  that  of  Donahue  v.  Melster,  88 
CaL  121,  25  Pac  1096,  22  Am.  St  Bep.  283. 
From  the  opinion  In  that  case  It  appears 
that  tbe  facts  as  to  the  postlnx  of  the  dls- 
covery  notice  are  «8  follows:  "The  notice 
was  placed  on  the  claim  in  this  way:  It  was 
written  on  one  side  of  a  sheet  of  paper,  which 
was  folded,  wttb  the  writing  Inside,  and  plac- 
ed upon  a  mound  of  rocks  three  feet  high, 
and  iqwn  the  notice  were  placed  two  flat 
rocks,  so  that  about  three-fourths  of  an  Inch 
of  the  margin  of  the  paper  was  exposed  to 
Ticw;  the  rest  of  the  paper  being  obscured 
by  the  two  stones  which  covered  It"  Thus 
It  will  be  seen  that  the  methods  pursued  in 
posting  the  discovery  notice  in  the  Donahue 
Case  were  strikingly  similar  to  the  methods 
pursued  by  Emerson  In  posting  tbe  discovery 
notice  on  the  Recompense  claim.  In  the  Don- 
ahue Case  the  trial  court  ruled  that  the  no- 
tice was  not  conspiounisly  posted,  and  that 
its  posting  did  not  comply  with  the  role  then 
In  Togne  In  CaliforDla,  which  required  that 
the  dlsGorery  notice  should  be  "posted  con- 
igiicnonsly  In  a  consplcaous  place."  Our  stut 
ute  requires  that  the  locator  shall  post  "at 
the  pc^t  of  discovery  on  the  snr&ee  a  plain 
sign  or  notice,"  etc.  If  there  be  any  differ- 
ence between  the  California  rule  and  the 
Colorado  statute  pertaining  to  the  posting  of 
the  discovery  notice,  the  rule  of  the  form^ 
state  is  more  reacting  as  to  the  prospector 
than  our  statute.  The  Supreme  Court  ot 
Callfonda,  In  the  Donahue  Case,  reversed 
the  trial  court  saying:  "In  so  holding,  the 
court,  we  think,  erred.  It  was  not  found  that 
the  notice  was  so  placed  for  the  purpose  of 
concealing  It ;  but  it  was  found  that  the  loca- 
tion was  made  In  good  faith,  and  that.  In 
posting  said  notice,  defendant  Melster  (who 
posted  the  same)  Intended  protecting  it  from 
the  weather,  end  had  made  prior  locations 
the  same  way.'  It  Is  farther  found  that 
'other  devices  were  resorted  to  by  miners  to 
protect  the  notices  from  the  weather,  such 
is  covering  the  notice  with  glass,  or  folding 
it  to  a  box  and  placing  tbe  box  in  a  con- 
splcaous place."  If  the  plaintltF  had  attemp^ 
ed  to  relocate  the  claim  immediately  after 
d^eudantf  B  notice  had  been  placed  there,  and 
before  defendant  had  done  farther  acts  of 
possession,  and  befbre  there  had  been  any 
l^slation  by  Congress  upon  the  sul^ect,  and 
the  only  question  had  been  as  to  the  suf- 
ficiency of  the  posting,  stni  we  thlnfc  that  Ute 
posting,  fts  shown  by  title  flndliMSS,  would 
have  been  suflldent*'  In  other  words,  the 
SnpKme  Court  of  CaUfomla  ruled,  as  a 
niatter  of  law,  that  the  posting  in  the  Dona- 
hue Case  was  sufficient  It  Is  only  necef«tary 
for  ns  to  hold  (and  that  Is  all  we  do  hold) 
that  the  blal  court  In  the  case  at  bar  erred 
In  holding,  as  a  matter  of  law,  that  the  post- 
ing was  insufficient   The  entire  wlnion  In 


the  Donahue  Case  may  be  read  with  jfvoBL 
But  we  desire  to  call  attention  to  the  fact 
that  in  reversing  the  lower  court  and  re- 
manding the  Donahue  Case  for  new 
trial,  the  Supreme  Court  of  CaUfomla, 
In  its  opinion,  used  this  further  lan- 
guage: "Our  conclusion  la  that  whatever 
evidence  may  be  presented  on  another  trial, 
under  the  facts  as  shown  in  the  findings  be- 
fore us.  the  posting  of  tbe  defendant's  origi- 
nal notice  should  be  held  to  have  been  a  sub- 
stantial and  sufficient  compliance  with  the 
said  custom" — thus  unequivocally  directing 
the  trial  court  to  And,  on  the  second  trial,  as 
a  matter  of  law,  that  the  evidence  as  to  the 
posting  of  tbe  discovery  notice  was  sufficient 
In  Upton  V.  Santa  BlU  M.  Co.,  14  N.  M.  96, 
89  Pac  285,  it  Is  said:  We  do  not  believe 
this  to  be  within  the  s^rit  of  tbe  mining 
laws,  which  have  ever  held  that  In  the  mat- 
ter of  location  notices,  tbe  courts  shall  take 
a  Ubowl  and  not  a  narrow  view."  It  is  fur- 
ther aoaoonoed  In  the  Uptma  Case  that: 
"The  posting  of  the  location,  however.  Is  not 
the  basis  of  the  tltlei  It  Is  simply  a  provi- 
sion ot  law  by  wMdi,-  In  eonnecttcm  with  the 
subsequMit  record,  the  worid  may  have  no- 
tice that  the  land  described  Is  being  Claimed 
Bjs  a  ^"^"^ug  location."  In  other  words,  this 
imellnilnary  posting  serves,  and  la  only  In- 
tended to  serve,  a  temporary  purpose ;  its  ut- 
most life  Is  60  days,  within  which  time  the 
locator  must  sink  his  shaft  and  stake  his 
<dalm  at  all  the  comers  and  the  centers  of  the 
two  side  lines.  It  Is  not  probable  that  within 
these  60  days  an^  very  great  wrong  can  be 
d<me  the  public  or  any  Individual,  If  the  dis- 
covery notice  should  be  defective  in  torm,  or 
In  the  method  of  ite  posting;  and  fbr  this  rea- 
son, we  apprehend,  the  courts  have  universal- 
.ly  adopted  and  applied  tbe  most  liberal  rales 
in  considering  the  sufficiency  of  tlui  discovery 
notice,  both  as  to  the  form  and  tbe  posting 
thereof. 

In  the  case  of  Gird  v.  Callfonifa  Oil  Co. 
(0.  a)  60  Fed.  S43,  It  was  held  thatadlscov- 
ery  notice  placed  In  a  tin  can  and  tbe  can 
placed  by  the  locator  on  a  shelf  In  a  rock 
mound  was  sufficient,  and  answered  the  par- 
pose  for  which  It  was  required. 

The  posting  of  the  discovery  notice  on  the 
Recompense  No.  2  being  even  more  conspicu- 
ous than  was  the  posting  of  the  notice  on  tbe 
Recompense  claim,  it  is  not  necessary  that  we 
should  state  the  fitcts  with  reference  thereto, 
or  comment  upon  them.  If  tiie  action  of  the 
trial  court  in  taking  from  the  Jury  the  ques- 
tion of  the  sufficiency  of  the  posting  of  the 
notice  on  the  Recompense,  constituted  prej- 
udicial error,  as  we  think  it  did,  then  a 
fortiori  error  was  committed  in  taking  the 
same  question,  as  applied  to  Recompense  No. 
2,  from  the  Jury. 

For  the  reasons  we  have  assigned,  the 
Judgment  of  the  trial  court  Is  reversed,  and 
the  case  remanded  for  farther  proceedings  in 
harmony  with  the  views  her^  ei^iresBed. 

Reversed  and  remanded. 
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AGNBW  T.  MATHIESON.    (No.  390a) 
(Court  of  Appeals  of  Colorado.   April  13.  1914.) 

1.  Principal  and  Sdbbtt  ({f  88»  104*)— Subk- 

TT— DiSCHASOB— OBOUNDS. 

Where  one  acting  as  secretary,  librarian, 
ana  atenc^rapher  of  a  corporation  signed,  as 
surety,  a  note  of  the  corporation,  she  was  not 
released  from  liability  because  of  the  execution 
of  renewal  notes  by  the  corporation  alone, 
through  the  fraud  of  the  president,  or  by  bis 
representations  to  her  that  she  was  released  by 
reason  of  the  renewal  notes. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent.  Dig.  »  133,  133%.  136-139,  186- 
190,  193-196,  197-200;  Dec.  Dig.  SS  89,  IM*} 

2.  New  Tbial  (i  97*)— GBorrnDS— Stntrai8B~ 
Objxotions. 

Where  no  objection  to  the  admission  of  ev- 
idence was  based  on  surprise,  the  objection  is 
waived  and  is  not  a  ground  for  new  trial. 

[EJd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  fS  195-198;   Dec.  Dig.  |  97.*] 

3.  Bills  and  Notes  (§  462*)  —  Actions  — 
PLSAomros. 

A  complaint,  in  an  action  on  a  note,  which 
sets  out  the  note  and  alleges  that  the  indorse- 
ment of  payment  thereof  by  a  new  note  was 
fraudulent  and  that  the  original  note  bad  not 
been  paid  and  remained  in  force,  shows  that 
plaintiff  relies  on  the  original  note,  and  the 
surety  thereon,  seeking  to  escape  liability  on 
the  ground  of  the  execution  of  a  new  note  not 
signed  h:^  bim,  cannot  rely  on  surprise  to  the 
introduction  of  testimony  establishing  a  cause 
of  action  on  the  original  note. 

[Ed.  Note.— For  other  cases,  see  BiHs  and 
Notes,  Cent.  Dig.  1444.  1445.  1462-1461. 
1464-1466;  Dec.  Dig.  (  462.*] 

Error  to  District  Court.  City  and  Conntj 
of  Denver;  Greeley  W.  Whitford,  Jud^ 

Action  b7  F.  J.  Mkthleson  against  Rosa  A. 
Agnew.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  AflSnned. 

E.  I.  Thayer,  Garwood  &  Garwood,  and 
Davis.  Whitney  &  Motbenilll,  all  of  Denver, 
for  plalntlfl  In  error.  A.  D.  Qualntance,  of 
Golden  (U.  B.  Peters,  of  Denver,  of  counsel), 
for  defendant  In  error. 

CUNNINGHAM,  P.  J.  Matbleson,  tbe  de- 
fendant  in  error,  as  plaintiff  below,  brought 
bis  action  uptm  a  Joint  and  several  promis- 
sory note  given  to  him  by  the  Psychic  Science 
Company,  and  the  plaintiff  in  error,  Rosa  A. 
Agnew;  the  note  representiDg  money  borrow- 
ed from  AlatblesoD.  The  note  sued  upon  was 
dated  April  29,  1909,  and  was  made  to  mature 
two  months  later.  On  or  about  the  date  of 
the  maturity  of  the  note  referred  to,  plain- 
tLffs  wife  presented  the  same  to  J.  Howard 
Cashmere,  the  president  of  the  Psychic  Science 
Company,  and  Cashmere  paid  her  the  interest 
then  due,  and  $150  on  the  principal  of  the 
note,  and  Indorsed  these  payments  on  the 
back  of  the  note,  writing  across  the  face  of 
it  the  following:  "Paid  by  new  note  for  two 
months  for  $1,356."  At  the  time  of  tbis  trans- 
action Cashmere  drew  up  a  second  note  in 
favor  of  plaintiff  for  $1,350,  due  In  two 
months,  and  delivered  the  same  to  the  wife 
of  plaintiff,  retaining  the  old  note.  Note  No. 
2  was  signed  by  the  Psychic  Science  Company 


only.  Shortly  after  that  note  fell  due,  plaln- 
tifTs  wife  also  presented  It  to  Cashmere  for 
payment,  and  he  Indorsed  thereon  the  follow- 
ing:  "$45  Interest  paid  to  October  9-09.** 
And  across  the  face  of  it  wrote  the  following: 
"Paid  by  renewed  note  October  9-08.  •*  Tbis 
second  renewal  note,  or  note  No.  3,  was  also 
signed  by  the  Psychic  Sdrace  Company  only, 
bat,  for  some  reason  not  explained,  was  made 
payable  to  Maggie  Hathleson,  the  vrlfe  of 
plalntltr.   On  the  trial  all  three  of  the  notes 
were  produced,  and  were  Introduced  In  evi- 
dence. Mrs.  HatUeaon  testified.  In  substance, 
that  the  original  note  had  been  left  by  her 
with  one  John  McDonough,  who  apparently 
bad  the  custody  of  It  for  the  convenience  of 
the  Matblesons;  that  it  was  Icept  In  an  «ivel- 
ope,  and,  when  she  presented  it  to  Cashmere, 
she  simply  handed  him  the  envelope  contain- 
ing the  note,  and  In  like  manner  she  present- 
ed, supposedly,  note  No.  2,  at  the  time  It  was 
taken  up.  and  note  Na  3  Issued;  that  she 
had  no  knowledge  whatever  that  Cash  mere 
had  written  anything  across  the  face  of  note 
No.  1,  or  that  he  had  substituted  in  lieu  there- 
of note  No.  2,  nor  did  she  have  any  knowl- 
edge, according  to  her  testimony,  of  the  sub- 
stitution of  note  No.  3  for  note  Na  2.  She, 
having  no  knowledge  whatever  of  the  substi- 
tution, of  course  gave  no  consent  to  that 
transaction.  It  appears  that,  after  note  No. 
1  and  note  No.  2  bad  thus  gone  into  the  pos- 
session of  Cashmere  they  were  kept  In  the 
safe  of  the  Balance  Publishing  Company; 
Cashmere  appears  to  have  bad  complete  con- 
trol over  both  companies.  Afterwards  Cash- 
mere got  into  trouble,  which  landed  bim  in 
the  penitentiary,  and  his  secretary  delivered 
notes  Nos.  1  and  2  to  some  representative  of 
Hathleson.  and  they  all  came  Into  the  hands 
of  his  attorney.  As  we  have  said,  suit  was 
brought  by  plaintiff  on  the  original  note,  and 
he  repudiated  the  two  renewal  notes,  testify- 
ing positively  that  he  had  given  bis  wife,  who, 
because  of  his  Illness,  transacted  his  buslueins 
for  him,  no  authority  whatever  to  consent  to 
tbe  surrender  of  the  original  note,  or  to  ac- 
cept either  of  notes  Nos.  2  or  3.  The  defend- 
ant Agnew  testified  that  she  signed  the  first 
note,  and  that,  after  Cashmere  had  taken  it 
up,  he  exhibited  it  to  her,  with  the  memoran- 
dum and  indorsements  above  referred  to  u[K)q 
it,  advising  her  that  she  had  been  entirely  re- 
leased from  her  obligation  upon  the  note. 
She  Insisted,  at  the  trial,  that  she  had  signed 
the  note  simply  as  a  surety,  and  that  the 
money  was  obtained  solely  for  the  use  of 
the  Psychic  Science  Company.    On  the  trial 
there  was  no  appearance  for  the  Psyctdc  Sci- 
ence Company,  and  default  was  entered 
against  It.   The  case  was  tried  to  the  court 
without  a  Jury,  and  the  Judge  found  "that 
the  fraud,  In  the  Judgment  of  the  court,  was 
known  alone  to  Cashmere."    We  think  the 
evidence  is  ample  to  support  this  finding. 
Judgment  was  rendered  against  Agnew.  trm 
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Tbieh  sbe  sued  ont  s  writ  of  error,  by  which 
tbe  case  ts  bcouglit  to  this  court  for  review. 

11}  1.  Under  ttie  facta  stated,  there  Is  but 
oDe  seiloas  question  for  our  consideration, 
and  that  Is  wkether  the  plaintiff,  Mathleeon, 
by  delivering  the  note  to  his  wife  for  presen- 
tation to  Gnhmere.  as  tbe  head  of  the  Psy- 
chic Science  Company  was  grossly  negligent, 
in  that  be  put  It  withU  the  power  of  Cash- 
mere to  perpetrate  a  fraud  to  the  Injury  of 
Aguew.  We  are  not  strongly  Impressed  with 
tbls  aj^oment,  which  seems  to  be  based 
largely  upon  the  theory  that  Cashmere  pos- 
sessed some  Bort  «f  psychic  power  oFer  both 
>Ir&  Agnew  and  l&s.  Mathieson,  who  appear 
to  have  been  devotees  of  his  cult.  At  the 
time  Mrs.  Agnew  signed  the  note,  she  was 
actively  and  oSdally  connected  with  the 
Psychic  Sclenoe  Company,  being  its  secre- 
tary, and  the  librarian  and  stenographer 
for  tbe  compaHy,  or  for  Cashmere.  By  sign- 
lug  the  note,  she  Indicated  to  Mathieson  her 
Gonfldence,  both  in  the  solvency  and  luteg* 
lity  of  Cashmere  and  the  Psychic  Science 
CkHupany,  so,  if  any  one  was  imposed  up- 
on. ]t  would  appear  to  have  been  Mathie- 
son, rather  than  Mrs.  Agnew.  Moreover,  the 
m-ord  shows  tbat  Mrs.  Agnew  had  stated, 
prior  to  tbe  presentation  of  tbe  first  note, 
that  Cashmere  had  all  of  her  money,  and 
tbat.  by  reason  thereof,  she  was  bankrupt, 
and  living  upon  the  charity  of  friends,  hence 
Ms  misrepresentation  to  her  as  to  her  release 
from  tbe  note  can  hardly  be  said  to  have  lull- 
ed ber  into  a  sense  of  security,  to  her  injury, 
for  It  does  not  in  any  way  appear  that,  had 
F;be  bad  full  knowledge  of  all  that  transpired, 
the  could  have  In  any  way  protected  herself 
from  her  liability  on  the  first  note,  the  one 
bete  sued  upon.  Indeed,  as  we  have  seen, 
there  Is  evidence  tending  to  show  tbat  there 
■was  no  opportunity  whatever  for  her  to  have 
90  protected  herself. 

(2. 3]  2.  It  is  urged  in  behalf  of  defendant 
tbat  the  trial  court  erred  In  overruling  her 
motion  for  a  new  trial,  which  was  based 
largely  upon  a  claim  of  newly  discovered  evi- 
dence, and  uiKin  surprise.  Defendant  insists 
tbat  she  '^ad  no  means  of  knowing,  either 
from  the  pleadings  or  otherwise,  that  plalotifZ 
could  or  would  claim  that  said  second  note  of 
(1,350  had  been  procured  or  delivered  by 
trand,  or  otherwise,  and  that  defendant  had 
no  opportunity  to  meet  snch  testimony,  hav- 
ing had  no  prior  Intimation  that  such  testi- 
moDy  could  or  would  be  produced."  We  dls- 
corer  no  merit  In  this  contention:  First, 
tiecanse  no  objection,  based  upon  surprise, 
waa  made  to  the  Introduction  of  testimony  on 
tbe  trlaL  "Objection  on  the  ground  of  sur- 
prise Is  waived  unless  the  party  surprised 
calls  the  court's  attention  to  the  matter  at 
(be  time,  and  asks  for  some  proper  reliet" 
*)ntcalt  T.  Johnson,  9  Colo.  App,  Sid,  49  Fac. 
1058.  Tbe  anthorltleB  on  tills  point  are  nu- 
D>mnu  and  harmonious.  Second,  we  cannot 


agree  with  the  contention  made  on  behalf  of 
plaintlfT  In  error  as  to  the  pleadings,  for  tbe 
complaint  In  the  cause  set  out  the  original 
note  in  hsec  verba,  and  In  and  by  the  com- 
plaint the  defendant  was  advised  Uiat  the 
plaintiff  would  go  to  trial  upon  said  first 
note ;  Indeed,  the  whole  complaint  is  bottom- 
ed upon  note  No.  1,  and  upon  nothing  else.  It 
would  therefore  seem  unreasonable  to  con- 
tend that  the  defendant  could  not  know  tbat 
the  plaintiff  would  insist  that  this  note  had 
never  been  paid,  but  was  still  in  full  force 
and  effect  Defendant  must  have  known,  by 
Inevitable  deduction,  ^t,  in  order  for  plain- 
tiff to  rely  npw  note  No.  1,  he  would  have 
to  show  that  No.  2  was  a  fraud,  and  that  the 
canotilfttlon  made  across  the  face  of  No.  I 
was  a  fnad.  But  defendant  was  not  driven 
to  this  dedoetloD,  palpable  though  It  was,  for 
in  the  fifth  paragraph  of  the  complaint  ap- 
pears tbe  tiAlowing:  "Plaintiff  furtiier  states 
tbat  there  b«w  appears  written  across  the 
face  of  said  note  the  following,  to  wit,  'Paid 
by  new  note  for  two  months  of  91,850.00,'  and 
plaintiff  alleges  that  said  writing  has  been 
placed  Oiere  since  the  execution  and  delir- 
efy  to  Um  of  said  note;  that  the  same  has 
been  placed  tiiereon  without  his  knowledge, 
and  without  bis  consent  or  authority.  Plain- 
tiff further  alleges  that  said  note  has  not 
beoi  pM  by  the  Unnanoe  to  him  of  a  note 
<5or  Out  mam  at  91^BB0,  or  at  all,  save  and  ex- 
cept the  payment  of  the  sum  of  $150  as 
afwesaid,  and  that  said  note  Is  in  fall  force 
and  effect  according  to  the  tenor  as  above 
set  forth.**  By  the  complaint  Itself,  there- 
fore, it  is  dear  tbat  the  defendant  was  fully 
advised  of  all  the  facts  which  would  make 
the  di^tosltlon  of  Cashmere  (whose  affidavit' 
she  produced  on  her  motion  for  new  trial) 
necessary,  and,  being  In  the  penltenttary.  It 
can  hardly  be  said  that  Ctasfamere  could  not 
have  been  found  before  the  trUd  and  his  dep- 
osition taken.  OHilrd,  the  Infamous 
acter  of  Cashmere's  conduct,  as  disclosed  by 
the  erldenee  in  this  «UBe,  would  hardly  justi- 
fy the  setting  aside  of  a  judgment  and  the 
granting  of  a  new  trial  for  the  purpose  of 
taking  bis  deposition.  ■  - 

We  are  persuaded  that  tbe  evidence  in  the 
case  is  snffldmt  to  sustain  the  findings  and 
judgment  of  the  trial  court,  and  for  that  rea- 
son the  judgmoit  will  be  s^msd. 

Judgment  affirmed. 


MOORE  T.  OARRIOK.    (No.  8954.) 

(Court     Appeals  of  Colorado.  April  13, 19X4.) 

1.  CoaPOBATIOMS  (I  121*)^Aia  OF.  SrooK— 
Pbaitd— Natuee  of  RBiaOT. 

A  salt  equitable  In  nature  to  recover  land 
conveyed  in  payment  of  corporate  stock  on'  tbe 
ground  of  actual,  intentional  fraud,  Involvinr 
moral  turpitude,  la  governed  1^  tbe  rules  gov- 
erning an  action  for  damages  for  snch  f raiid; 

[Ed.  Note.— For  other  casog,  see  Oorpotatlons. 
Cent  Dig.  K  604,  fi06:  DeT^  |  iS!*}  ^ 
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2.  Fraud    (S   9*)— "Actioitablb  Fbaud"— 
What  is. 

"Actionable  fntod"  is  a  false  repretenta- 
tion  of  a  material  fact  made  witii  knowledge  of 
its  falai^,  or  recklessl;,  without  belief  in  Its 
truth,  with  intent  that  it  shall  be  acted  on  b^ 
the  party  complaining  and  relied  on  hj  and 
actually  inducing  him  to  act  on  it  to  his  dam< 
age. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  18;  Dec  Dig.  19.* 

Tor  otiier  deflnitions,  see  Words  and  Phrases, 
▼oL  1,  p.  147.] 

8.  Fbaud  (|  11*)— Expbessioks  of  Ofiition. 

A  representation  by  a  seller  of  corporate 
stock  that  the  stock  is  good  is  a  mere  expression 
of  opinion  and  not  a  statement  of  a  matei-ial 
fact  within  the  definition  of  actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  II  12, 18;  Dee.  Dig;  |  11.*] 

4.  Fbaud  ({  11*)-7-Expbbb8IOn  of  Opinion. 

A  representation  by  a  seller  of  stock  that 
the  stock  was  worth  above  par  as  far  as  he 
knew  was  only  an  expression  of  opinion  where 
he  had  no  peculiar  means  of  knowledge  as  to 
the  condition  of  the  corporation  or  the  acts  of 
its  officers  whose  criminality  destroyed  the  in- 
trinsic value  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  IS  12.  13;  Dec  Dig.  §  11.*] 

5.  Feaud  (I  58*)— Cancellation  or  Deed— 
Evidence— SumciENCY. 

Where  in  a  suit,  equitable  in  nature,  to  re- 
coyer  land  in  payment  of  corporate  stock  on 
the  ground  of  actual  fraud  inducing  a  convey- 
ance based  on  representations  as  to  the  value  of 
the  stock,  there  was  no  evidence  that  plaintiff 
relied  on  any  representations,  but  relied  on  his 
own  investigations  and  purchased  other  stock 
of  the  B^me  corporation  and  contracted  to  sell 
the  same  at  par  immediately  before  concluding 
the  trade,  plaintiff  could  not  recover  on  the 
theory  that  be  relied  on  the  representations  in 
Ae  absence  of  anything  to  show  the  existence 
of  the  fidadary  relation  between  tlie  parties  or 
pecoliar  knowledge  on  the  part  of  defendant 
as  to  the  ralne  of  the  stock  and  the  condition  of 
the  corporation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §S  55-59;  Dec.  Dig.  S  58.*] 

6.  Appeal  akd  Ebbob  (|  1121*)— Fbaud— 
Reuedt. 

Where  a.  salt  equitable  in  nature  to  recov- 
er land  conveyed  iu  payment  of  corporate  stock 
was  tried  on  the  theory  that  the  conveyance 
was  induced  by  actual  and  intentional  fraud, 
but  the  evidence  did  not  sustain  a  finding  of 
fraud,  a  judgment  granting  relief  will  be  re- 
versed without  prejudice  to  the  right  to  sue  for 
reaciasion  on  the  ground  of  mutual  mistake. 

[Ed.  Note.~For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4418,  4419;  Dec.  Dig.  | 
1121.*] 

Error  to  District  Court,  Mesa  County; 
Sprigs  Sliackleford,  Judge. 

Action  by  Herbert  L.  Carrlck  against 
Thomas  B.  Moore.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Fry  &  Welch,  of  Grand  Junction,  and  Roth- 
gerber  A  Appel,  of  Denver,  for  plaintiff  in 
error.  Solon  T.  Williams,  o£  Seattle,  Wash., 
for  defendant  In  error. 

'  KINO,  jr.  This  aetlon  was  brought  by  Her- 
bert li.  Carriek,  defendant  In  error,  to  obtain 

•7«r  other  oaws 


the  cancellation  of  a  deed  by  which  be  con- 
veyed to  Thomas  B.  Moore,  plaintiff  In  error, 
20  acres  of  land  situated  In  Mesa  county, 
Colo.,  for  which  he  received  from  said  Moore 
90  shares  of  the  capital  stock  of  the  Hud- 
son's Bay  Mutual  Fire  Insurance  Company  of 
Vancouver,  a  corporation  organized  under  the 
laws  of  British  Columbia.  The  complaint 
alleges  that  the  deed  was  procured  by  the  de- 
fendant througn  his  fraud,  and  through  tbe 
fraud  and  conspiracy  of  defendant  and  the 
said  Insurance  company;  that  the  defendant 
falsely  and  fraudulently  represented  to  the 
plaintiff  that  the  said  stock  was  good  stodc, 
was  worth  $110  a  share,  and  that  he  bad 
paid  1110  a  share  for  the  same;  that  the 
offlcers  and  agents  of  said  company  and  the 
defendant,  conspiring  to  cheat  and  defraud 
plaintiff,  falsely  and  fraudulently  represent- 
ed to  plaintiff  that  the  stock  was  good  stock 
and  worth  the  sum  of  $110  a  share;  that 
defendant  knew  such  representations  were 
false,  and  made  the  same  for  the  purpose  of 
defrauding  plaintiff  out  of  his  land ;  and  that 
plaintiff  relied  upon  said  false  and  fraudn- 
lent  representations,  believing  the  same  to  be 
true,  and,  so  believing  and  relying,  accepted 
defendant's  offer,  and  on  March  4,  1911,  In 
'Consideration  of  said  stock,  made,  executed, 
and  delivered  the  deed ;  that  the  said  com- 
pany, at  the  time  of  the  signing  of  said  deed, 
was  totally  Insolvent;  and  that  the  stock 
was  and  is  of  no  value.  The  answer  admit- 
ted the  exchange  of  the  land  for  the  90 
shares  of  stock  mentioned  in  the  complaint, 
and  denied  each  and  every  other  allegation  of 
the  complaint 

The  evidence  on  the  part  of  the  plalntUt 
Is  substantially  as  follows:  Plaintiff  and  de 
fendant  had  no  conversation  or  communica- 
tion, were  not  acquainted,  and  had  not  met 
each  other  until  long  after  the  transactioD 
in  question.  Plaintiff  was  a  resident  of  Se- 
attle, defendant  of  Vancouver,  but  was  doing 
business  In  both  Vancouver  and  Seattle  as 
a  broker,  and  buying  and  selling  lands  and 
stocks  on  his  own  account  George  L.  Estes 
was  a  resident  of  Seattle,  engaged  in  the  gen- 
eral brokerage  business.  About  February  24, 
1011,  Estes  overheard  a  conversation  betwem 
Moore  and  the  Sunset  Realty  Company,  In 
which  Moore  mentioned  that  he  bad  for  sale 
or  trade  some  stock  in  the  insurance  com- 
pany. Estes  followed  Moore  out  of  the  ofllcc^ 
and  a  conversation  took  place  between  tbeo 
on  the  street,  in  which  Estes  stated  that  If 
the  stock  was  good  he  thought  he  might  be 
able  to  handle  some  of  it,  in  answer  to  which 
Moore  said,  "Tou  assure  yourself  that  It  Is 
all  right,  and  then.  If  yon  want  to  make  the 
deal,  all  right,"  and  suggested  that  he  tnqnlre 
of  the  president  of  the  Insurance  oompaoj' 
and  of  brokers  in  Vancoaver.  At  that  ttm^ 
and  perhaps  about  the  27tb  also,  Moore  stat- 
ed that  the  stock  was  good,  was  worth  $110; 
that  he  had  paid  that  for  it  On  the  27th  of 
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Fd>niai7>  Bstea  procured  from  Hoore  <w 
from  Us  cotlflcate  of  stock  tbe  same  of  tite 
president,  and  sent  the  telegram  and  received 
the  answer  foDowliig: 

"Seattle,  WaslL,  Feft).  27,  1911.  Cbas.  W. 
jeanlngs.  Dominion  Tmst  Bnildlng,  Vancou- 
ver, B.  0.  Wbat  Is  stock  Hudson  Bay  Mu- 
tual Fire  worth  *  *  *  what  price  can  it 
be  casbed.  *  •  •  Swul  full  partlcniare. 
[Signed]  Geo.  U  Estes,  1268  John  St" 

-VancoUTer,  B.  a,  Feb.  27,  1911.  6:12  P. 
M.  G.  L.  Estes,  1258  John  St,  Seattle. 
Hudson  Bay  Fire  has  no  more  stock  for  sale. 
Taucourer  brokers  paying  110  per  shara 
Chas.  W.  Jennings,  President" 

About  the  same  ttme»  Estes  began  to  talk 
with  Garrld:  relatlre  to  purchase  of  the 
stock.  Estes  showed  the  ttiegnm  to  Car- 
Tide,  and  told  him  that  it  sounded  good. 
Botb  Estes  and  Car  rick  went  to  Vancouver 
personally  to  luTestigate  the  company  and 
the  sto(&.  Estes  examined  the  articles  of 
Incorporation,  and  found  that  the  company  i 
was  Incorporated  for  1100,000  "gnaranteed" 
stock,  so  called.  He  examined  the  law  under 
which  toe  company  was  incorporated,  and 
came  to  the  conclusion  that  under  Bach  law 
Its  capital  stock  was  insured  or  guaranteed, 
and  inquired  of  the  president  of  the  company 
and  of  the  cashier  of  some  bank  as  to  Its 
ralue  Plaintiff  had  a  personal  interview 
with  Jennings,  president  of  the  company, 
who  told  him,  and  also  Eetm,  that  the  stock 
was  worth  110  and  would  be  worth  more. 
The  conversation  between  the  president  and 
Carrlck  was  on  March  1st  Prior  to  that 
time,  Carridi:,  or  Carrlck  and  Estes,  had  se- 
cared  26  shares  of  the  stock,  which  plalntUT 
then  offered  to  sell  at  par,  and  took  back  to 
Seattle  a  letter  from  Jennings,  addressed  to 
Estes,  dated  March  Ist,  stating  that  a  man 
named  Allen  would  take  the  stock  at'  par, 
and  had  deposited  a  check  for  $100,  and  di- 
recting Estes  to  send  the  stock  and  draft 
tbrongh  a  bank  in  Seattle.  This  offer  was 
accepted.  Thereafter,  Estes  met  Moore,  and 
stated  that  be  could  get  some  fruit  land  in 
Colorado  for  shares  of  the  stock,  to  which 
Moore  replied,  "All  right,  he  would  consider 
anything  of  that  kind  If  we"  (meaning  Estes 
and  his  client,  Carrlck)  "were  satisfied  that 
the  stock  was  all  right"  Estes  told  Moore 
that  the  proposition  was  for  fruit  land  in 
Colorado — 20  acres  at  $500  an  acre.  After 
some  negotiations  between  Carrlck  and 
Moore,  carried  on  entirely  through  Estes,  the 
trade  was  closed.  Estes  delivered  the  deed 
to  Moore  and  received  the  stock  on  or  about 
March  4th.  It  Is  shown  that  at  about  the 
time  of  the  foregoing  transaction,  the  Domin- 
ion Investors'  Corporation,  Limited,  was  at- 
tempting to  secure,  and  did  secnre,  a  major- 
ity (more  than  $50,000)  of  the  capital  stock 
of  said  company,  for  the  purpose  of  obtain- 
ing control  of  the  corporation;  that  they 
traded  property  at  their  market  price  for 
tlie  stodL  at  par  value,  and  that  other  trades 


were  made  for  the  stock  at  or  about  the 
same  time;  that  about  Nov^ber,  191(K  one 
James  BaU  traded  a  house  to  defendant  for 
80  shares  of  the  said  stocik,  and  that  BaU  got 
in  communication  with  Moore  throng  an  ad- 
vertisement which  stated  that  the  advertiser 
had  some  good  conunerclal  stock  to  exdiange 
for  a  house,  and  to  app^  at  a  certain  tele- 
thone  number,  which  thereafter  ai^Kared  to 
be  the  telephone  number  of  the  Insuranqe 
company.  It  further  appeared  that,  some 
time  aftw  the  transaction  between  the  plain- 
tiff and  the  detradant  was  concluded,  the 
persons  who  bad  secured  a  majority  of  Uie 
stock  demanded  a  statement  from  the  presi- 
dent of  the  company,  and  began  investiga- 
tions of  Ito  conditions,  preparatory  to  taking 
dbaiz%  whereupon  the  presldwt  fled.  Upon 
such  Investigation,  no  assets  or  books  could 
be  discovered.  The  president  was  arrested, 
tried,  convicted  for  swindUng,  and  sent  to  the 
penitenttaiy.  Ball  caused  the  arrest  of 
Moore  as  a  conspirator  with  the  company. 
Upon  trial  before  the  county  court  In  Van- 
couver, at  whicb  both  Carrlck  and  Estee  tes- 
tified for  the  prosecution,  Moore  was  acqnlt- 
ted;  a  transcript  of  Owlr  evidence  at  that 
trial  being  In  evidence  here. 

All  the  evidence  upon  the  part  of  the  plain- 
tiff in  this  case  is  by  deposition  or  transcript 
as  aforesaid,  with  the  exception  of  one  wlt- 
'  ness  as  to  the  value  of  the  land.  Neither 
Carrlck  nor  Estee  testified,  nor  does  It  other- 
wise appear,  that  the  statements  made  by 
Moore  to  Estes,  relative  to  the  stock,  were 
communicated  to  Carrlck.  Neither  of  them 
testified  that  Carried  relied  upon  such  state- 
ments, or  any  of  them.  The  transcript  of 
Estes'  testimony  before  the  county  judge 
shows  that  while  Estes  was  under  examina- 
tion, the  following  questions  were  asked  and 
answers  made:  "Q.  At  any  rate,  he  (Moore) 
left  it  to  you  to  make  yotur  Inquiries  about 
the  stodE  In  Vancouver?  A.  Yes.  Q.  Tou 
did  Investigate  M  A.  ¥es.  Q.  And  it  was 
not  from  anything  he  said  to  yon  that  you 
recommended  the  deal  to  your  client  but 
rather  from  what  you  learned  from  Mr.  Jen- 
nings' telegram,  or  some  other  source?  A. 
TbiVs  right."  And  in  his  deposition:  "Q. 
But  I  mean  Mr.  Moore  left  it  to  you  to  In- 
vestlgBte  the  value  of  the  stock,  didn't  he? 
A.  He  told  me  to  investigate  It,  yes.  Q.  And 
It  was  not  from  what  Moore  told  you,  but 
rather  from  what  you  got  from  Jennings  and 
what  Mr.  Carrlck  found  out  that  you  relied 
on  In  making  the  deal?  A.  It  only  backed 
up  what  Mr.  Moore  had  already  said  in  re- 
gard to  the  stock — that  it  was  good — that 
part  of  It ;  but  I  didn't  particularly  go  into 
the  proposition  until  I  Investigated  both  ends 
of  It,  you  understand.  I  conld  tell  yon  that 
stock  was  good,  but  you  wouldn't  teke  It  un- 
til you  went  and  seen  what  the  company  was. 
Q.  Did  Mr.  Moore  ever  make  any  representa- 
tion of  the  value  of  the  stock  before  the  deal  ? 
A.  He  spoke  about  the  stock  bdng  good:  'As 
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far  as  I  know,  the  stock  Is  good.  I  would 
□ot  take  less  than  $110  a  share.'  Q.  That  la 
what  Mr.  Moore  said?  A.  Tes.  Q.  Did  he 
tell  you  to  Investigate?  A.  Yes."  There  was 
no  testimony  on  the  part  of  plaintiff  showing, 
or  tending  to  show,  that  Moore  did  not  pay 
$110  for  the  stock,  nor,  indeed,  what  price 
he  paid ;  nothing  to  show  that,  if  any  of  hla 
alleged  statements  of  tact  were  false,  he 
knew  them  to  be  false,  except  aa  to  the 
price  be  had  paid;  nothing  tending  to  fdiow 
that  be  knew  or  had  opportunity  to  know 
anything  more  about  the  eompany's  affairs 
than  Carrick  and  Estes  knew.  The  witness 
Ball  testified  that  he  had  seen  Moore  In  the 
office  of  the  company — ^Ball  was  there  him- 
self. 

At  the  time  of  the  trial  in  this  case,  Moore 
was  called  as  a  witness  in  his  own  behalf. 
He  testified  that  he  had  owned  and  traded 
some  of  the  stock ;  that  the  stock  he  traded 
to  Ball  he  got  from  a  Mr.  Lundy,  paying  him 
therefor  ten  acres  of  land  in  Idaho  and  $700 
cash;  that  the  stock  he  traded  to  Mr.  Car- 
rick he  got  through  a  deal  with  a  Mr.  O.  W. 
Crotz,  of  Vancouver,  about  the  middle  of 
February,  1911,  in  exchange  for  120  shares  of 
stock  in  the  Crescent  Lumber  Company, 
which  he  obtained  in  exchange  for  160  acres 
of  land  in  Washington.  The  value  of  the 
parcels  of  land  and  jwrsonal  property  which 
he  exchanged  for  stock  was  not  given  or  ask- 
ed. Moore  testified  thai  be  was  not  Interest- 
ed In  the  Insurance  company;  had  never 
purchased  any  stock  directly  from  it,  but  only 
In  the  market;  that,  at  the  time  he  dealt 
with  Carrick,  It  was  being  traded  in  the 
market  at  $110;  and  that  he  believed  It  was 
all  right;  and  his  testimony  was  not  disputed 
except  as  hereinbefore  related. 

The  cauae  was  tried  to  tbe  court  without 
the  intervention  of  a  Jury,  and  the  court 
rendered  judgment  for  the  plaintiff  upon  find- 
ings  of  fact  in  substance  that  the  insurance 
company  was  a  "cloak  for  a  swindle" ;  that 
the  stock  was  worth  nothing;  from  whldi, 
and  the  further  fact  that  Moore  had  had 
some  dealings  with  the  president,  and  had 
directed  Estes  to  the  president  for  informa- 
tion. It  was  conclusively  presumed  that  he 
had  done  so  with  knowledge  jof  the  presi- 
dent's frand  and  of  what  answer  he  would 
give;  therefore  was  chargeable  with  actual 
fraud  in  this  proceeding. 

[1]  In  form,  this  Is  an  action,  equitable  In 
Its  nature,  to  recover  the  purchase  price,  to 
wit,  land,  paid  by  the  plaintiff  for  certain 
sliares  of  stock  after  tendering  back  the  stock 
and  rescinding  the  contract  of  purchase  and 
sale,  upon  discovery  of  the  alleged  fraud. 
Tbe  only  cause  of  action  stated  In  the  com- 
plaint is  based  upon  the  fraudulent  represen- 
tations of  the  defendant,  made  by  him  alone 
or  In  conspiracy  with  others.  The  fraud 
chained  is  not  constructive  or  Implied,  but 
active,  Intentional  frand,  inrolvli^  moral 
turpitude.. 

Tbue  is  some  diversity  ot  opinion  as  to 


v^ether  the  same  rules  which  apply  to  at 
tlons  to  recover  damages  for  deceit  apply  to 
cases  equitable  in  their  nature,  such,  for  in- 
stance, as  for  rescission  of  contracts  on  the 
ground  of  misrepresentation;  but  in  this 
state  slight,  If  any,  distinction  Is  made,  and 
we  think  no  difference  when  the  fraud  chain- 
ed Is  actual  and  intentional.  Sellar  v.  Clel- 
land,  2  Colo.  532;  Larimer  County  L.  ft  I. 
Co.  V.  Cowan,  5  Colo.  320;  Wheeler  v.  Dunn. 
13  Colo.  428,  22  Pac.  827;  Connell  v.  El 
Paso  G.  M.  ft  M.  Co.,  33  Colo.  30,  78  Pac.  677; 
Colorado  Springs  Co.  v.  Wight,  44  Colo.  179. 
96  Pac.  820. 

[2]  As  defined  by  the  foregoing  authorities, 
"actionable  fraud"  is  a  false  representatioD 
of  a  material  fact  (aa  dlatlngulshed  from  an 
opinion),  made  with  knowledge  of  its  falsi- 
ty, or  recklessly  without  belief  In  Its  truth, 
with  tbe  intention  that  It  should  be  acted 
upon  by  the  complaining  party,  and  relied  od 
by  and  actually  inducing  him  to  act  upon  it 
to  his  damage.   See,  also,  9  Cyc.  411. 

Sellar  v.  Clelland  was  an  action  to  recover 
damages  for  deceit  Larimer  County  L  4  1. 
Co.  V.  Cowan  vraa  an  action  in  equity,  pray- 
ing for  tbe  cancellation  of  a  deed  made  by 
tbe  plaintiff.  The  court  quoted  and  adopted 
the  following  rule  as  laid  down  In  Kerr  on 
Fraud  ft  Mistake,  73 :  "In  order  that  a  mis- 
representation may  support  an  action  or  be 
of  any  avail  whatever  as  a  ground  of  relief 
in  equity.  It  Is  essential  that  It  should  be 
material  In  Its  nature,  and  should  be  a  de- 
termiaing  ground  of  the  transaction.  The 
misrepresentation  must  be,  In  the  language 
of  tbe  Roman  law,  dolus  dans  locum  con- 
traetuL  There  must  be  tbe  assertion  of  a 
fact  on  which  tbe  person  entering  into  tlie 
transaction  relied,  and  In  the  absence  of 
which  it  la  reasonable  to  Infer  that  he  would 
not  have  entered  Into  It  at  all,  or  at  least 
not  on  tbe  same  terms.  Both  facts  must  con- 
cur; there  must  be  false  and  material  repre- 
sentations, and  the  party  seeking  relief 
should  have  acted  on  the  faith  and  credit 
of  Buch  representations.  •  •  •  A  mlarep- 
resentatlon  goes  for  nothing  unless  it  is  a 
proximate  and  Immediate  cause  of  the  trans- 
action. It  is  not  enough  that  It  may  have 
remotely  or  Indirectly  contributed  to  the 
transaction,  or  may  have  supplied  a  mottve 
to  the  other  party  to  enter  Into  It  The 
resentatlon  must  be  the  very  ground  on  which 
the  transaction  has  taken  place." 

The  foregoing  excerpt  was  also  dted  and 
quoted  with  approval  in  Wheeler  t.  Dunn, 
13  Colo,  at  page  436,  22  Pac  827.  In  Con- 
nell V.  El  Paso  Co.,  which  was  an  action 
In  equity  for  rescission  of  an  executed  con- 
tract of  purchaae  and  sale,  for  the  cancella- 
tion of  a  deed  and  recovery  of  the  purchase 
money.  Mr.  Justice  Campbell,  speaking  for 
the  court,  said:  "It  la  a  settled  doctrine  of 
this  court,  ever  since  the  decision  In  Sellar  t. 
Clelland,  2  Colo.  532,  that  for  a  misrepresen- 
tation to  be  actionable  the  party  dmrgtng 
the  same  must,  Inter  alia,  show  not  only 
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that  It  Is  falee,  but  tbat  tbe  part7  mahlng 
it  knew  it  to  be  false.  This  general  doctrine, 
however,  is  subject  to  the  modiflcatiou  that 
'wbea  one  has  made  a  representation  posi- 
tively, or  professii^  to  speak  as  of  his  own 
knowledge  on  the  subject,  the  intentional 
falsehood  la  disclosed,  and  the  Intention  to 
deceive  is  also  Inferred,  or,  at  all  events,  this 
Is  so  when  the  matters  falsely  represented 
*  are  pecnliarly  within  the  knowledge  of  the 
party  making  them,  and  are  not  known  to 
the  party  to  whom  they  are  made.* " 

In  Colorado  Springs  Co.  v.  Wight,  an  ac- 
tion to  recover  damages  for  alleged  misrep- 
resentations, the  same  mle  is  approved,  and 
the  elements  going  to  make  up  fraudulent 
represeutetion,  as  enuiucrated  by  Pomeroy, 
are  given,  to  wit:  "A  misrepresentation,  in 
order  to  conatltute  fraud,  must' contain  the 
following  essential  elements:  (1)  Its  form  as 
a  statement  of  fact;  (2)  Its  purpose  of  induc- 
ing the  other  party  to  act;  (3)  Its  untruth; 
(4)  the  knowledge  or  bell^  of  the  party  mak- 
ing it;  (B)  the  belief,  trust,  and  reliance  of 
the  one  to  Whom  It  Is  made ;  W  Its  materi- 
ality." 

[1,4]  Under  the  forgoing  rules,  there  Is 
an  utter  fkilnre  of  evidence  to  support  ttie 
Indgmmt  Moore's  representation  that  the 
stodr  was  good  le,  under  all  tbe  authorities, 
an  expression  of  opinion  only,  as  also  under 
the  evidence  ts  his  statement  that  tbe  stodc 
was  worth  110,  ^en  coni^  with  the  qoali- 
ficaHon  "as  far  as  I  know,"  and  as  affected 
t>y  tbe  Act  that  he  bad  no  peculiar  means  of 
knowledge  as  to  the  condition  of  the  com- 
psny  or  tbe  acts  of  Its  offlenv  whose  criminal- 
ity or  d^nquency  destroyed  tbe  market  val- 
ne,  as  well  aa  tbe  Intrinsic  value,  of  the 
stock.  That  fltatonents  as  to  value  under 
nicb  dicnmatances  are  goierally  regarded  as 
oplntous  only,  and  may  not  be  relied  vpou.  Is 
aedded  In  NoeUlng  v.  Wright,  72  IlL  390: 
Page  V.  Parker,  4S  N.  H.  368,  80  Am.  Dec. 
173;  Poland  Brownell,  131  If  ass.  138,  41 
Am.  Rep.  215;  Plnmmer  v.  Rigdon,  78  111., 
222.  228.  20  Am.  Rep.  261;  Kennedy  v.  Rich- 
ardson, 70  Ind.  S24,  534:  Hoffman  v.  Wll- 
helm,  68  Iowa,  610,  27  N.  W.  488:  Bristol  T. 
Bnidwood,  28  Hlcb.  191;  Columbia  Electric 
Co.  V.  Dixon,  40  Hlnn.  46S.  40  N.  W.  244; 
firownlow  t.  Wollard,  61  Mo.  App.  124;  Nos- 
tram  V.  HalUday,  S9  Xeb.  828,  58  N.  W.  420; 
Rmltb  T.  Mitchell,  6  Ga.  458;  Lfttle  v.  Allen. 
56  Tex.  133,  139;  Conlan  v.  Roeraer,  B2  N.  J. 
Uw,  53,  18  Atl.  858.  See,  also,  extended 
iwte  to  Fargo  Gaslight  &  Coke  Co.  t.  Fargo 
Gu  4  Electric  Co.,  87  L.  R.  A.  693. 

Id  Connell  v.  El  Paso  G.  M.  &  M.  Co.,  83 
Colo.  30,  78  Paa  677,  it  Is  held  that  a 
representation  of  the  amount  paid  for  prop- 
erty is  a  material  fiact,  and  If  false  and  relied 
on  will  avoid  the  contract. 

[i]  But  whether  that  statement  or  any 
of  the  statements  alleged  to  have  been  made 
by  Moore  are  regarded  as  mere  opinions,  or 
at  statements  of  foct,  It  Is  manifest  that 


they  were  not  relied  upon  by  tbe  plaintiff  In 
this  case.  There  Is  a  total  absence  of  evi- 
dence that  these  statements  were  ever  com- 
municated to  or  came  to  the  knowledge  of  the 
plaintiff.  The  record  Is  utterly  devoid  of  any 
evidence,  direct  or  Indirect,  tending  to  show 
that  the  plaintiff  relied  on  any  such  represen- 
tations, or  tbat  Estes,  in  acting  for  bim,  re- 
lied on  such  statements.  On  the  contrary, 
there  is  a  direct  and  positive  statement  made 
by  Estes  that  he  did  not  act  thereon,  but 
rather  upon  his  own  Independent  investiga- 
tion. That  both  the  plaintiff  and  Estes  did 
rely  upon  their  own  investigations  Is  abun- 
dantly established  by  their  own  evidence* 
twice  given  and  recorded.  It  is  almost  uni- 
versally held,  under  drcumstancea  as  here 
shown,  that.  If  investigation  is  made  by  the 
buyer,  be  cannot  claim  tbat  be  relied  on  the 
representations  of  the  seller,  except  in  caaea 
of  active  fraud  or  concealment,  or  In  cases 
where  fiduciary  relations  existed,  or  peculiar 
knowledge  upon  the  part  of  the  seller  was 
shown.  Fauntleroy  v.  Wilcox,  80  IlL  477; 
Fisher  v.  Dillon,  62  lU.  879;  Port  v.  Wll- 
liams,  6  Ind.  219;  Colton  v.  Stanford.  82  Gat 
361,  23  Pac.  16,  161  Aul  St  Rep.  137;  Grld- 
er  V.  Clopton,  27  Ark.  244;  Southern  Develop- 
ment Co.  V.  Silva,  126  n.  S.  247,  8  Sup.  Ct 
881,  31  L.  Ed.  678;  Anderson  v.  McPlkiS,  86 
Mo.  293;  Herron  v.  Herron,  71  Iowa.  4S^ 
82  N.  W.  407. 

Tbe  claim  that  plaintiff  relied  upon 
Moore's  statements  that  the  stock  was  worth 
above  par  Is  n^atlved  by  the  fact  that  Im- 
mediately before  lie  concluded  this  trade 
he  purchased  otber  of  tlie  same  stock  end 
contracted  to  sell  t3ie  same  at  par.  As  to  the 
statment  made  by  Moore  that  be  paid  a  cer> 
tain  price  for  his  stock,  there  is  no  proof  tbat 
such  statement  was  false,  even  if  there  bad 
been  anything  to  show,  or  tending  to  show, 
that  such  statement  had  been  relied  on; 
and  the  fact,  shown  by  plaintiff's  evidence, 
that  the  stock  was  b^g  purchased  in  con- 
siderable quantities  by  persons  having  as 
good  opportunities  for  Investtgatton  and 
knowledge  as  had  Mooie  and  who  were  tak- 
ing It  at  par,  corroborates  and  establldies 
the  truth  of  defendant's  statement  that  the 
stock  was  good  and  had  value,  If ,  as  is  gen- 
erally the  case,  by  "value"  is  meant  what 
it  Lb  bringing  In  the  market. 

All  material  evidence  upon  the  part  of 
plaintiff  having  been  submitted  by  deposi- 
tion, this  court  la  not  governed  by  the  usual 
rule  that  findings  of  the  trial  court  upon 
conflicting  evidence  is  binding  upon  the  court 
of  review,  and  the  evidence  offered  by  the 
plaintiff  is  in  no  manner  aided  by  the  oral 
testimony  of  the  def»idant 

We  think  It  Is  not  amiss  to  call  attention 
to  the  fact  tbat  plaintiff  does  not  come  into 
this  court  with  unsolled  hands.  Representa- 
tions were  made  to  defendant  that  the  land 
offered  In  exchange  for  his  stock  was  worth 
9500  an  acre,  while  the  evidence  offe»4 

Digitized  by 


490 


140  PACIFIC 


REPORTER 


(Ariz. 


the  trial  showed  that  as  good  land,  better 
situated,  more  highly  improved,  was  offered 
Id  the  market  at  $250  or  less  an  acre. 

[t]  Because  of  the  entire  failure  upon  the 
part  of  the  plaintiff  to  sustain  the  charge  of 
fraud,  and  because  of  the  coDcluslve  showing 
that  plaintiff  did  not  rely  upon  the  representa- 
tions alleged  to  have  been  made  by  defend- 
ant, the  Judgment  must  be  reversed  and  the 
cause  remanded.  However,  there  remains  the 
possibility  that  upon  proper  allegations  a 
case  might  be  stated  admitting  evidence  of 
mutual  mistake  upon  the  part  of  both  the 
plaintiff  and  the  defendant,  of  which  a  court 
of  equity  might  take  cognizance.  No  sug- 
gestion of  such  a  case  was  made  in  the  trial 
court  or  is  made  in  this  court  It  is  evident 
from  the  complaint  and  the  finding  of  the 
trial  court  that  the  cause  of  action  and  Judg- 
ment were  based  upon  allegation  and  find- 
ing of  fraud  in  its  most  odious  sense,  and, 
that  being  true,  this  court  is  not  at  liberty 
to  make  a  finding  or  to  direct  proceedings  or 
Judgment  under  any  other  theory  or  cause  of 
action;  but  the  reversal  will  be  without 
prejudice  to  the  right  of  plaintiff  to  institute 
another  action,  if  he  be  so  advised,  for  re- 
scission of  the  contract  on  the  ground  of 
mutual  mistake.  Gonnell  v.  El  Paso  G.  M. 
&  M.  Co.,  sapia;  Oolorado  Sprioga  Co.  v. 
Wight,  supra. 

Beversed  and  remanded. 


ARIZONA  MINE  SUPPLY  GO.  et  aL  T. 
BOLtf  AN  et  aL    (No.  lS32.)t 

(Supreme  Court  of  Arizona.    May  8,  1914.) 

1.  Quieting  Title  (|  2')— Subject- Matteb— 
Mining  Machinebt. 

Plaintiffs  gave  an  option  on  a  mine  provid- 
ing for  payment  of  the  price  in  installments,  that 
the  purchaser  should  have  poBsessioo,  and,  on 
default  in  any  payment,  should  forfeit,  as  liqui- 
dated damages,  aoy  machinery  and  improve- 
ments placed  on  the  premises.  Defenlt  was 
made  after  placing  mining  machinery,  firmly 
affixed  to  the  ground,  on  tbe  premises,  and  plain- 
tiffs took  possession.  Held,  that  plaintiffs  could 
sue  under  Civ.  Code  1901,  par.  4104,  authoriz- 
ing an  action  to  quiet  title  to  real  property,  to 
quiet  th^r  title  to  the  machinery  against  per- 
BOOB  daiming  it  onder  a  chattel  mortgage  or 
conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  I  2.*] 

2.  QuiKTiNQ  Title  (|  35")— SaFFiciEscT  of 

GOMFLAINT— AlXKOATIOITB  AS  TO  TXTLE. 
Under  Civ.  Code  1901,  par.  4105.  requiring 
the  complaint,  in  an  action  to  quiet  title,  to  set 
forth  the  nature  and  extent  of  plaintiffs'  estate, 
allegations  that  plaintiffs  were  the  owners  of  a 
mine,  that  the  machinery  in  question  was  plac- 
ed thereon  to  operate  the  mine,  that  plaiotiffa 
acquired  it  a  forfeiture  of  the  option  under 
which  operatmg  machinery  placed  at  the  mine 
became  liquidated  damages  with  the  acquies- 
cence of  the  purchaser  sufficiently  alleged  the 
nature  and  extent  of  plaintifiEs'  property ;  and 
plaintiffs'  title  was  not  an  issue  unless  defend- 
ant, who  sold  the  machinery  to  the  holder  of  the 
optiott  under  a  contract  of  eonditional  aale  and 
claimed  a  balance  thereon,  denied  the  porpOM 


for  which  it  was  placed  at  the  mine  or  that  it 

was  to  remain  part  and  parcel  of  the  mine. 

[Eld.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  SI  73.  74;   l^-.  Dig.  {  35.») 

3.  QunsTiNG  Title  (fi  34*)- Sufficiekct  of 

COKPLAINT— AlXXGATlOnB  A8  TO  CUOVD  OB 

Advbbsb  Claiu. 

Under  Civ.  Code  1901,  par.  4105,  requiring 
plaintiff,  in  a  suit  to  qniet  title,  to  set  forth 
that  he  IS  crediMy  informed  and  believes  the  de- 
fendant makes  some  claims  adverae  to  his  own, 
and  in  view  of  paragraph  2702  providing  tha.t  * 
contracts  for  the  conditional  sale  ot  personal 
property,  with  reservation  of  title  In  tiie  ven- 
dor, shall  be  fmralid  except  as  to  the  parties 
and  persons  having  notice  thereof,  unless  in 
writing,  and  the  same  or  a  copy  thereof  is  filed 
in  the  office  of  the  county  recorder  where  the 
pn^rty  is  situated,  allegations,  in  a  salt  to 
quiet  title  to  mining  machineiT,  that  plaintiff 
had  acquired  title  thereto  by  forfeiture  of  the 
lease  for  default  of  rental  payments,  but  that 
the  conditional  seller  had  duly  recorded  the  con- 
tract, was  suffldent  to  diow  the  apparent  valid- 
itj'  of  the  instrument  conititntlng  the  dood. 

[Ed.  Note.— For  other  caaei,  aea  Quiettna  Ti- 
tle, Cent  Dig.  H  68;  71,  "^TO,  77;  De&  Die  S 
34.*] 

4.  Plxadino  (1 214*}— Dehubbkb— Aswasioir 

OF  Tbuth. 

In  an  action  to  quiet  title  to  mining  ma- 
chinery, plaintiffs'  allegation  that  the  recorded 
contract  of  conditional  sale  under  which  de- 
fendant claimed  was  invalid  in  that  there  was 
no  balance  doe  thereon,  and  that  It  was  an  at- 
tempt to  defeat  plaintiN*  rights,  would  be  treat- 
ed as  true  for  the  purpose  ot  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  625-634;  Dec.  Dig.  i  214.*] 

B.  QunTiNO  Title  (j  44*)— Deceee— Sutfi- 
oiENCT  or  Evidence. 

In  an  action  to  quiet  title  to  mining  ma- 
chinery placed  on  mining  land  owned  by  plain- 
tiffs, and  on  which  they  had  given  an  option  to 
purchase,  providing  for  the  forfeiture  of  any 
mschinery  placed  thereon  by  the  pardmser  on 
default  of  payment  on  any  installment  of  the 
price,  where  defendant,  who  sold  such  machinery 
to  the  purchaser,  claimed  a  lien  thereon  for  an 
alleged  balance  under  ite  recorded  contract  of 
conditional  sal^  evidmee  held  Inaaffieient  to 
sustain  a  decree  for  plaintiff. 

[Ed.  Note.— -Fbr  other  cases,  see  Quieting  Ti- 
tie,  Gent  Dig.  H  89-92;  Dec.  Dig. }  44.*] 

Appeal  from  Superior  Court,  Yavopal  Coun- 
ty; Carl  G.  Krook,  Judge. 
'  Action  by  Charles  H.  Bolman  and  others 
against  the  Arizona  Mine  Supply  Company 
and  another.  Decree  for  plalntlO!s,  and  de- 
fendant Arizona  Mine  Supply  Company  ap- 
peals.  Reversed  and  dismissed. 

Norrls  A  Mitchell,  of  Preacott,  for  Aff- 
iant B.  S.  Clark,  J.  Ralph  Taacher,  and  Neil 

C.  Clark,  all  ot  Preacott  for  appellees. 

CUNNINGHAM,  J.  Defendant  Arizona 
Lead  A  Zinc  Company,  under  an  optional  con- 
tract with  plaintiffs,  acquired  possession  of 
plaintiffs'  U.  S.  Navy  and  Baltimore  mining 
claims,  with  the  granted  privilege  of  operat- 
ing tbe  mines  during  the  life  of  their  option, 
viz.,  from  September  23,  1911,  to  December 
23,  1912,  unless  the  right  and  privilege  ex- 
pired at  ao  earlier  date  b;  reuon  of  Bald  de- 
fendant's detenlt  in  maldng  tbe  ootala  pay- 
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ments  of  tbe  purcbase  price  ^reed  npon,  at 
the  dates  agreed  upon.  The  said  defendant 
agreed  to  place  upon  the  mines  machlnerr 
and  improTements  anffldent  to  operate  the 
same,  and,  In  ttao  event  It  should  fail  to  make 
any  payments  agreed  to  be  made,  the  ma- 
chinery and  ImproTemeots  bo  placed  by  It 
upon  the  mines  it  was  agreed  should  become 
the  property  of  plaintiffs  as  liquidated  dam- 
agea  This  optional  contract  was  not  record- 
ed. While  the  said  Lead  &  Zinc  Oompany 
was  occupying  tiie  mines  under  the  said  con- 
tract, on  or  about  December  1,  1911,  the  de- 
fendant ArizoDa  Mine  Supply  Company  en- 
tered into  a  contract  with  the  said  Lead  & 
Zinc  Company  to  sell  to  it  certain  machinery 
to  be  placed  upon  the  mines  and  used  in  the 
operation  thereof,  conditioned  that  the  title 
to  the  same  should  remain  in  the  Mine  Sup- 
ply Company  until  the  purchase  price  should 
be  fully  paid,  and.  It  not  paid,  the  Mine 
Supply  Company  reserved  the  right  to  retake 
the  property.  ^Hila  cwttract  of  ctniditional 
sale  was  duly  recorded  on  Man^  12,  1912. 
Tbe  purpose  of  the  action  Is  to  tikncel  this 
contract  of  conditional  sale  as  a  cloud  upon 
plalntUh*  title.  DefCTdants  demurred  to  the 
complaint  filed  upon  the  grounds  12iat  tbe 
ooDplalnt  foils  to  show  equity,  and  upon  tite 
giDonds  that  the  fiicts  stated  are  Insufficient 
to  constitute  a  cause  of  actton.  OSie  demur* 
ters  were  overruled,  and  ai^Uant  Mine  Sup- 
ply Company  assigns  tbe  order  ovennUng  flie 
demurrers  as  error. 

Omltdng  the  formal  averments  and  those 
parts  of  tbe  complaint  not  deemed  material, 
the  complaint  Is  as  follows : 

"That  on  tbe  2Sd  day  of  September,  1911, 
Qie  plalntUfs  were,  and  at  all  times  since 
have  been,  and  are  now  the  owners  of  record 
and  In  fact  of  those  certain  lode  mlnii^ 
Glalnu  dtuate  in  Copper  Basin  mining  dis- 
trict, Tavapal  county,  to  wit,  U.  S.  Navy 
•  •  •  and  Baltimore.  •  •  •  That  on 
the  28d  day  of  September,  A.  D.  1013.  tbe 
plalntlfb  and  defendant  Arizona  Lead  &  Zinc 
Company  entered  into  a  certain  contract  or 
aireement,  in  words  and  figures  following, 
to  wit:  •  •  Witnessetli:  That  the 
parties  of  the  first  part,  for  and  in  considera- 
tloa  of  the  sum  of  one  dollar  to  tbem  in  band 
paid  by  the  party  of  the  second  part,  •  •  • 
and  the  further  sums  to  be  paid  as  herein- 
after mentioned,  have  tMs  day  given  and 
granted,  and  by  these  presents  do  give  and 
grant  unto  the  party  of  the  second  part  ex- 
clustve  right  and  option  of  purchasing  from 
the  parties  of  the  first  part  all  their  right, 
title  and  Interest  of.  In  and  to  the  following 
described  mining  claims,  said  mining  claims 
being  rituate  in  the  Copper  Basin  mining 
district,  Tavapai  county,  Arizona,  to  wit 
(describing  tbe  said  claims].  Said  option  and 
rtSit  to  purchase  is  given  npon  the  following 
terms  and  conditions,  to  wit:  (1)  The  option 
k  given  until  December  23d,  1912.  (2)  Tbe 
total  price  to  be  paid  Is  |l5,000.oa  (3>  Said 


915,000.00  is  to  be  paid  as  follows:  5,000  on  or 
before  December  23d,  A  D.  1811;  5,000  on  or 
before  June  24th,  A.  D.  1912;  5,000  on  or 
before  December  23d,  A.  D.  1912.  •  •  • 
(4)  Immediate  possession  of  said  mines  is  to 
be  given  to  second  party,  and  It  shall  have  the 
right  to  mine  and  extrart  ore  and  dispose  of 
the  same  providing  said  work  is  done  in  a 
good  and  workmanlike  manner.  (5)  Second 
part7  agrees  to  place  upon  said  mines  ma- 
chinery and  improvements  sufficient  to  oper- 
ate the  same,  and  further  agrees  not  to  dis- 
pose of  said  maiddnery  and  improvements,  or 
to  remove  the  same  from  said  mines  without 
the  written  consent  of  first  parties;  and  It  Is 
expressly  understood  and  agreed  between  tbe 
parties  hereto  that,  in  the  event  that  any 
payment  be  not  made  as  herein  prorided, 
then.  In  tliat  event,  all  buildings,  machinery 
and  improvements  of  whatever  kind  or  na- 
ture 80  placed  npon  said  mines  shall  revert  to 
and  become  the  property  of  first  parties  as 
liquidated  damages  for  tbe  foilure  to  make 
said  payments  aa  agreed.*  Provision  is  made 
for  placing  deeds  in  escrow  to  be  delivered  to 
second  party  In  case  the  payments  are  made 
as  agreed,  and,  in.  case  the  payments  are  not 
made  as  agreed,  tiie  deeds  shall  be  returned 
to  first  parlies.  InstruetlonB  are  included  as 
-to  tbe  manner  of  passing  tbe  money  p^d 
to  the  escrow  bolder,  to  the  perscms  named, 
and  tbe  propordona  to  be  credited  to  eadi 
BudL  named  posons.  That  under  and  by 
virtue  of  said  contract  tbe  said  defendant 
entered  upon  said  mining  claims  and  tx- 
tracted  ores  and  minerals  therefrom,  and  in 
the  prosecution  of  said  work  said  defendant, 
on  or  about  Decembw  1.  ISll,  placed  upon 
said  mining  claims,  and  firmly  affixed  to  the 
same,  so  as  to  become  a  part  of  tbe  realty, 
tbe  following  improvements  and  macblnexy, 
to  wit  [describing  the  arUcles]. 

"(5)  That  on  the  23d  day  of  March.  1912, 
the  defendant  Arizona  Lead  &  Zinc  Company 
defaulted  in  tbe  paymmt  of  $5,000  then  pay- 
able to  plaintiffs  under  said  contract,  and 
therefore  said  contract  l)ecame  and  was  for- 
feited and  was  so  declared  by  the  parties 
tSiereto,  and  the  deed  in  escrow  was  with- 
drawn by  plalntUfs,  and  all  of  the  machinery 
and  improvements  placed  upon  said  mining 
claims  by  said  Arizona  Lead  &  Zinc  Company, 
as  her^nt)e(ore  set  forth,  became  and  were, 
and  still  are,  the  property  of  plaintiffs  as 
against  said  Arizona  Lead  &  Zinc  Company, 
as  It  bad  theretofore  and  since  being  placed 
on  said  claims  been  their  property  as  a^lnst 
all  others;  and  plaintiffs  took  possession 
thereof. 

"(6)  That  on  the  12th  day  of  March,  1912. 
the  defendant  Arizona  Mine  Supply  Com- 
pany filed  In  the  office  of  the  county  recorder 
of  Tavapai  county  a  pretended  chattel  mort- 
gage upon,  or  condltioual  bill  of  sale  of,  the 
property  mentioned  in  paragraph  4  hereof, 
which  said  chattel  mortgage  or  conditional 
bill  of  sale  was  dated  December  1, 1911»  and 
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purported  to  have  been  accepted  by  said 
Arizona  Lead  &  Zinc  Company,  on  the  Sth 
day  of  December,  1911,  an  abstract  of  which 
said  instrument  is  of  record  in  Book  6  of 
chattel  mortgages,  at  page  102,  Kecords  of 
Yavapai  county,  Arlz^  which  said  Instmrnent 
is  hereby  referred  to  and  made  a  part  here- 
of. The  plaintiSs  had  no  notice  or  knowl- 
edge whatsoever  of  said  pretended  chattel 
mortgage  or  conditional  bill  of  sale  until  the 
filing  of  same  for  record  as  herein  stated. 

"(7)  That  plaintiffs  are  informed  and  be- 
lieve that  the  defendants  are  asserting  title 
to  said  property  described  In  paragraph  4 
hereof  by  virtue  of  said  pret^ded  chattel 
mortgage  or  conditional  hill  of  sale,  and  are 
threatening  and  Intend  to  take  said  property 
forcibly  or  surr^titlonsly  from  plaintiffs' 
possession,  and  will  do  so  unle^  restrained 
by  an  order  of  this  court  That  said  pre- 
tended chattel  mortgage  or  conditional  bill 
of  sale  constitutes  a  cloud  on  plaintiffs*  title 
to  said  property  and  Interferes  with  their  en- 
joyment, use,  and  disposition  thereof,  to  their 
great  damage  and  injury,  for  which  they  are 
without  adequate  or  speedy  remedy  at  law. 

"(8)  That  as  plaintiffs  are  Informed  and 
believe  and  so  state  the  fact  to  be,  the  de- 
fendant Arizona  Mine  Supi^  Company  baa 
been  fully  paid  and  satisfied  for  each  and 
evez7  article  mentioned  In  paragraph  4  here- 
of, and  has  iu>  claim  upon  the  same  or 
against  the  defendant  Arizona  Lead  &  Zinc 
Company,  bat  that  said  defendants,  in  wrong- 
ful collusion  for  the  purpose  of  harassing 
and  annoying  the  plaintiffs  and  for  the  pur- 
pose of  wrongfully  compelling  them  to  give 
up  said  property  to  defendants,  persist  In  the 
pretention  that  said  alleged  chattel  mortgage 
or  conditional  bill  of  sale  gives  said  Arizona 
Mine  Supply-  Company  a  better  right  to  said 
pn^erty  than  that  of  plaintiffs.  And  plain- 
tUb  are  farther  informed  and  believe,  and 
80  state  the  fact  to  be,  that,  in  case  the  said 
Arizona  Hlne  Supply  Company  should  re- 
cover any  of  the  said  property  forcibly  or 
surreptltlonBly,  it  will,  pursuant  to  said  col- 
lusion with  the  defendant  Arizona  Lead  & 
Zinc  Company,  deliver  the  same  or  the  pro- 
ceeds thereof,  wholly  or  in  part,  to  said  Ari- 
zona Lead  ft  Zinc  Company,  whereby  the 
latter  corporation  will  be  aided  in  avoiding 
Its  said  ointract  with  plaintiffs." 

Paragraph  4104,  Rev.  SL  Ariz.  1901,  pro- 
vides :  "An  action  to  determine  and  quiet 
the  title  to  real  property  may  be  brought  by 
any  one  having,  or  claiming,  an  interest 
therein,  whether  in  or  out  of  possession  of 
the  same,  against  any  person  or  corporation, 
or*  *  *  *  when  such  person,  corporation 
*  *  *  claims  any  estate  or  interest,  ad- 
verse to  the  party  bringing  the  suit,  in  or 
to  the  real  estate,  the  title  to  which  la  to 
be  determined  or  quieted  by  the  action 
brought   •  • 

Paragraph  4105,  Id. :  "The  complaint 
therefore  must  be  under  oath,  setting  forth 


the  nature  and  extent  of  bis  estate  and  de- 
scribing the  premises,  and  that  he  Is  credibly 
Informed  and  believes  the  defendant  makes 
some  claims  adverse  to  the  complaint,  and 
prajring  for  the  establishment  of  the  com- 
plainant's estate,  and  that  the  defendant  be 
barred  and  forever  estop[>ed  from  having  or 
claiming  any  right  or  title  to  the  premises 
adverse  to  the  complainant" 

[1]  The  Jurisdiction  In  actions  to  quiet 
title  or  remove  cloud  Is  generally  held  to  be 
confined  to  land,  including  the  surface  of  the 
ground  and  everything  that  la  on  it  and  un- 
der It,  and  not  to  extend  to  personal  prope^ 
ty.   32  Cyc.  1308c 

Plaintiffs  allege  In  the  fourth  par^^aph 
of  their  complaint  that  the  articles  described 
and  placed  upon  the  lands  were  firmly  affix- 
ed to  the  same,  so  as  to  become  a  part  of  the 
realty.  In  the  fifth  paragraph  of  the  com- 
plaint th^y  allege  that  all  of  the  machinery 
and  Improvements  placed  upon  said  mining 
claims  by  said  Arizona  Lead  ft  Zinc  Com- 
pany became  and  were  and  still  are  the  prop- 
erty of  plaintiffs,  as  against  said  Arlzoua 
Lead  &  Zinc  Company,  by  reason  of  said 
Lead  &  Zinc  Company's  failure  to  make  a 
payment  of  any  installment  of  the  purchase 
price  as  agreed,  and,  under  a  stipulation  in 
the  contract  of  purchase,  said  Lead  ft 
Company  agreed  to  for^t  such  machinery 
to  plaintiffs  as  liquidated  damages  la  the 
event  of  its  failure  to  make  any  payments' 
agreed  to  be  made,  and  that  It  bad  joined 
with  the  {dalntlffs  In  declaring  the  aaid  con- 
tract forfeited  and  plaintiffs  tools  possession 
of  the  property.  The  purpose  of  placing  the 
machinery  in  quei^on  on  the  mines  was  to 
use  It  in  operating  the  mines.  The  plaintiffs 
in  the  manner  stated  having  acquired  such 
property,  and  such  property  being  on  the 
lands,  and  intended  to  be  used  and  suitable 
for  use  In  connection  with  the  operation  of 
the  mines,  it  would  pass  nnder  a  conveyance 
of  the  ndnes  by  plaintiffs  as  appurtenant 
theretOt  unless  reserved  in  such  oonveyaucb 
In  that  sense  the  subject-matter  dealt  with 
in  the  complaint  may  be  regarded  as  rwl 
estate. 

"In  an  action  to  remove  a  cloud  from  titl^ 
the  real  controversy  is  as  to  that  which 
creates  the  cloud,  and  not  the  tiUe  of  plain- 
tiff, unless  the  later  is  put  In  Issue  by  tbe 
pleadings."   32  Cyc.  1305  (II). 

[2]  Tbe  general  aUegations  that  the  plain- 
tiffs are  the  owners  of  tbe  mines,  that  tbe 
property  in  question  was  placed  upon  tto 
mines  for  tbe  purposes  of  operating  the 
mines,  and  plaintiffs  acquired  the  same  bj 
reason  of  a  forfeiture  of  the  contract  under 
which  the  property  was  placed  on  the  mines 
as  liquidated  damages  with  the  acquiescence 
of  tbe  Lead  &  Zinc  Company,  and  that  they 
are  In  possession  of  the  said  property  snfl* 
dentiy  meets  the  requiremente  of  paragraph 
4105,  Bfiv.  St  Ariz.  1901,  in  regard  to  the 
allegations  of  the  nature  and^extoit  of  their 

Digitized  by  LaOOg  IC 


ARIZONA  mXE  BUPPI.Y  CO.  t.  BOLMAK 


493 


estate  Ixk.  t3ie  property  In  tbls  ktnd  of  an  ac- 
tlfm  seeking  to  xemove  a  doQd;  the  title  of 
tike  plcLtnti.fl8»  In  the  meaninK  of  the  mle,  ts 
not  i>xtt.  Ixa  bane  under  the  facta  alleged  here, 
vnlecHB  Uie  defeodants  deny  the  purpose  for 
wt&tcXi.   tl&e  machinery  was  idaced  upon  the 
mtnes,    axad  Ita  use  In  connection  with  the 
oper&tlon  of  the  mines,  with  a  denial  of  oth- 
er facte  f xom  whldi  plalntUb*  Intoitton  may 
l>e  inferx-ed  that  the  propoty  ta  to  ranaln  a 
part  and  parcel  of  the  mlnea. 

tS]  ••In  a  suit  to  remove  a  dood  on  title,  It 
must  be  shown  In  the  bill  that  such  dond  ex- 
\&ta  before  relief  can  be  given  against  It,  and 
In   Bucb    case  the  bill  must,  In  addition  to 
specif  ylxtg  the  writing  or  matter  which  con- 
stitutes the  alleged  cloud,  state  facts  which 
Sive  It    apparent  validity,  as  well  as  those 
■wbl<di  sbow  Its  InvaUdlty."  82  Cyc  1853. 

Under  onr  statute  this  requirement  of 
equity'   pleading  Is  met  by  alleging  "that  he 
tplairvtirn  Is  credibly  informed  and  believes 
tbe  defendant  makes  some  claims  adverse  to 
tike  complaint,  and  praying  for  the  estabUah- 
ment  of  the  oomplalnant^s  estate,  and  that 
tbe  defendant  be  barred  and  forever  estop- 
ped from  having  or  claiming  any  right  or 
title  to  the  premises  adverse  to  the  complaln- 
amt."     Paragraph  4100,  Bev.  St  Ariz.  1901. 

Plaintiffs  did  not  rely  upon  the  general 
statutory  allegation  In  this  respect  as  was 
their  privilege,  bat,  as  appears  In  paragraph 
4  of  the  complaint  above  set  forth,  the  ad- 
verse claim  of  the  defendant  Mine  Sniqily 
Company  Is  set  forth  In  detail.  As  to  plain- 
tUfs  without  actual  or  oonstractiTe  notloe, 
aach  instrument,  as  referred  to,  would  be 
Invalid  at  all  times  and  for  all  purposes. 
Paragraph  2702,  Rev.  St  Ariz.  1901,  provides 
Umt:  "No  contract  for  the  sale  of  personal 
property  by  tbe  terms  of  which  the  title  Is 
to  remain  in  the  vendor  and  the  possession 
thereof  in  the  vmdee  until  the  purchase 
piloe  is  paid  or  other  conditions  of  sale  com- 
plied with,  shall  be  valid  as  against  any  oth- 
er (>ez8on  than  the  parties  thereto  and  those 
havlog  notice  thereof,  unless  such  contract  of 
sale  •  •  •  is  in  writing,  subscribed  by 
the  parties  thereto,  and  the  same,  or  a  copy 
thereof,  filed  and  recorded  in  the  office  of  the 
county  recorder  where  said  property  la  slt- 
\  Hated  *  *  *  in  the  same  manner  as  chat- 
tel mortgages  are  by  law  required  to  be  filed 
and  recorded." 

This  Instrument  bdng  placed  of  record,  it 
becomes  apparratly  valid  as  to  plaintiffs,  and 
tbe  lUegatlons  of  the  complaint  setting  forth 
the  fact  of  the  recording  of  the  instrument 
is  a  satisfaction  of  tbe  requirement  of  a 
statement  of  the  apparent  validity  of  the 
hutrament  which  constitutes  the  cloud.  The 
plaintiffs  show  the  InvaUdlty  of  the  In- 
■tniment  in  paragraphs  7  and  8  of  the  com- 
plaint aet  out  above. 

Ul  The  requirement  of  the  statute  relat- 
h>S  to  the  statement  of  the  adverse  claim  Is 
MBdeatly  complied  with  by  the  aUegatloa 
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of  such  tacts ;  and,  for  the  purposes  of  this 
demurrer,  we  mnat  treat  them  as  true; 
therefore  the  recorded  contract  mast  be  con- 
sidered Invalid  for  the  purposes  of  this  de- 
murrer. 

The  fitcti  stated  In  tbe  complaint  prima 
fiideentltletlieplaintlffiBto  the  relief  sought* 
Tic,  a  cancellation  of  the  recorded  Instru- 
ment and  an  order  restralnlns  defendants 
from  r«novli]8  Oxe  pn^rty  from  plaintiffs* 
mines.  The  court  committed  no  error  In 
overruling  the  demurrers. 

The  defendant  Ulne  8iq>ply  Company  an- 
swered, denying  that  tbe  machinery  and  Im- 
provements were  so  annexed  to  the  mlnea 
as  to  become  realty  thereby,  denied  that 
plaintiffs  acquired  title  to  the  said  property 
by  reason  of  the  defendant  Lead  A  Zinc  Com- 
pany's defoult  In  making  tbe  payment  alleg- 
ed, and  a  consequent  declaration  and  forfei- 
ture of  the  contract,  and  alleges  that  such 
always  belonged  to  this  defendant  and  sub- 
ject to  the  conditions  of  the  contract  refer- 
red to  In  the  complaint,  but  does  not  deny 
that  the  property  ma  designed  to  be  used 
in  the  operation  of  the  mines,  or  that  plaln- 
tiffs  Intended  that  It  should  remain  on  tbe 
mines  for  that  purpMe.   It  admits  that  the 
contract  was  recorded  as  allied  in  tbe  com- 
plaint, and  alleges  that  by  the  provisions  of 
which  contract  the  parties  thereto  agreed 
that  the  title  of  the  property  described  there- 
in and  delivered  was  to  and  did  remain  In 
this  defendant  until  the  fall  pordiase  price 
was  paid,  "that  the  contract  price  of  the 
property  was  not  paid,  and  the  title  thereof 
stlU  remains  In  this  defendant  and  is  now 
and  ever  since  has  been  In  this  defendant," 
admits  that  It  asserts  title  to  and  claims  the 
ownership  of  said  pn^terty  by  nason  of  the 
said  recorded  contract,  and  the  failure  of 
payment  of  the  purchase  price,  denies  all 
collusion  and  aU  agreements,  oontracts,  or 
understandings  with  defendant  Lead  &  Zinc 
Company,  as  alleged  In  the  complaint,  where- 
by it  should  surreptitiously  or  otherwise  take 
possession  of  said  property  except  as  asreed 
in  said  recorded  contract  via.,  that.  In  case 
payment  of  the  purdbase  price  was  not  made, 
this  defendant  should  have  the  right  to  at 
any  time  retake  the  property  for  the  non- 
payment of  the  puichase  'price.    The  aa^^^ 
defendant  raised  no  issue  of  the  plaintiff 
Intention  to  give  to  the  property  involved  ^to 
machinery  and  improvements  used  In 
operation  of  the  mines,   the  <!***"^*^*®^Ync 
realty  after  they  acquired  tbe  Il«ad  *  «er 
Company's  title,  and  therefore  the 
and  de^%e  of  the  annexation  of  the  ^^T^ 
erty,  so  far  as  defendant's  rlghta  to  -to 
the  same  were  not  involved.    Ab  a 
have  defendant's  recorded  claim  of  title  ^ 

validity  ^ 

defendant's  claim,  the  degree  of 


celed  is  made  to  depend  upon  the  5^ 
defendant's  claim,  the  degree  of  ""^^^^^a^^.. 
to  the  realty  became  an  Immaterial  '"7''^— ■ 
Plaintiffs'  intentions  to  make  the  macliiK^^^^ 


and  improvements  permanent  fixtures 
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the  use  of  the  mines  wae  made  to  depend 
upon  their  title  thereto  acquired  from  the 
Lead  &  Zinc  Company,  and  no  Issue  was 
made  on  that  question  by  the  answer.  The 
validity  of  defendant  Mine  Supply  Company's 
claim  is  made  the  vital  and  controlling  Is- 
sue by  the  pleadings,  and  made  to  depend 
ui>on  whether  the  purchase  price  of  the 
property  has  been  paid  and  the  contiftct  ob- 
ligation thereby  satisfied.  If  snch  fact  is 
shown,  then  defendant  Mine  Supply  Com- 
pany has  no  valid  enforceable  claim  to  the 
property ;  If  not,  then  it  has  a  valid  and 
subsisting  claim  prior  to  that  of  plalntUfs. 
A  solution  of  that  question  Is  decisive  of 
the  controversy,  and  a  solution  depends  up- 
on the  evidence  produced. 

The  judgment  is  for  the  plaintltts,  estab- 
lishing their  title  and  canceling  the  record- 
ed Instrument  as  a  cloud  on  the  title,  with 
the  usual  restraining  order  against  Pend- 
ants. 

Defendant  Mine  Supply  Company  appeals 
from  the  judgment  and,  among  others,  as- 
signs as  error  that  "the  decree  «itered  by 
the  court  Is  contrary  to  law  for  the  reason 
*  *  *  that  It  Is  not  supported  by  tbe  evl- 
dencew"  The  sufBdency  of  the  evidence  to 
support  the  decree  roidered  Is  varloasly  as- 
signed, but  amonnts  In  effect  to  the  one  as- 
signment  and  will  be  so  considered.  The 
<Hily  evldoice  bearing  nptm  the  matter  at 
issue,  which  we  dean  necessary  to  notice.  Is 
tbe  evidence  of  plaintlilB*  Utle  fliey  aognlied 
from  Arizona  Lead  &  Zinc  Company  and  the 
evidence  bearing  upon  tbe  ralldl^  of  the 
Instrument  alleged  to  constitute  the  clood  on 
that  title.  All  other  matters  In  evldoice  have 
little,  If  any,  beaxlns  upon  the  question  In- 
Yolved. 

In  snppcnt  of  thdr  allegationB  of  title, 
plaintiffs  Introduced  their  contract  with  the 
Arizona  Lead  &  2!lnc  Company,  which  was 
set  out  In  full  In  the  pleadings,  but  not  of 
record.  They  Introduced  the  oral  evidence 
by  one  of  the  plalntifCs  that  the  payment  dne 
on  December  23,  1911,  was  not  paid  In  full, 
but  that  on  December  IS,  1911,  tbe  Lead  & 
Zinc  Company,  through  its  general  manager, 
paid  $2,500  of  tbe  $6,000  due  on  the  23d  of 
December,  1911,  as  a  consideration  for  an 
extension  of  90  days'  time  for  the  payment 
of  the  balance  which  was  to  be  payable  on 
March  23,  1912.  That  the  extension  of  time 
was  granted,  and  another  contract  was 
drawn  between  the  parties  modifying  the 
original  contract,  but  such  contract  was  not 
produced.  That  on  March  23,  1912,  the  date 
when  the  balance,  $2,500  of  the  December  23, 
1911,  payment  became  due,  it  was  not  made 
and  has  never  been  made.  A  request  for  an 
extension  of  the  contract  for  a  year  without 
payments  was  made,  and  the  request  was  re- 
fused. "During  tbe  time  the  agreement  was 
in  force  between  the  23d  day  of  September, 
1911.  and  the  23d  day  of  March,  1912,  Mr. 


Meese  acted  for  the  Arizona  Lead  &  Zinc 
Company,  put  certain  property  or  improve- 
ments upon  the  mln%"  *'Since  the  23d  day 
of  March,  1912,  neither  Mr.  Meese  nor  any 
other  officer  of  the  Arizona  Lead  &  Zinc  Com- 
pany has  been  on  the  ground  that  I  know  of." 
There  is  no  evidence  in  the  record  tending 
to  prove  that  the  optional  contract  was  ever 
declared  forfeited,  by  tbe  plaintiffs.  There  Is 
no  evidence  in  the  record  tending  to  prove 
the  plaintiffs  ever  notified  tbe  Arizona  Lead 
&  Zinc  Company  that  they  claimed  a  forfei- 
ture of  the  contract  of  optional  sale  or  the 
property  placed  upon  the  mines  under  that 
contract,  or  that  said  defendant  acqniesoed 
in  such  matters.  Sucb  acquiescence  may  be 
Inferred  from  the  request  of  the  Lead  &  Zinc 
Company  for  an  extension  of  time  of  payment 
perhaps, -but  It  would  not  be  concluded  there- 
by. It  Is  concluded,  however,  by  its  default 
in  this  action. 

The  plalntlffB  Introduced  In  evidence  tbe 
contract  between  the  Mine  Supply  Company 
and  the  Lead  ft  Zinc  Company,  the  instru- 
ment ftlleced  to  oonstltnte  tbe  cloud.  It 
bears  date  and  recind  as  alleged  in  the  com- 
plaint, and  is  as  follows,  omittlsg  the  date 
and  filing:  "This  proposal  Is  tm  acc^ttanoe 
within  tiilrty  days  firom  date,  or  the  price  of 
machinery  or  merchandise  specified  herein 
shall  be  subject  to  revision.  When  this  pro- 
posal is  aceqated  it  oonstitutes  a  oontract. 
Delivery  of  material  covered  by  this  con- 
tract, is  subject  to  delays  occastoned  by  acci- 
dents, strikes,  flrss,  delayB  in  transit  and 
causes  beyond  the  control  of  Arlsona  Mine 
Supply  Gompai^.  The  title  and  rl^t  ot  p<w- 
session  to  articles  herein  mentioned  shall  re- 
main In  ArlifMia  BClne  Supply  Company  until 
agreed  price  is  fully  paid.  Terms  of  pay- 
ment: One  hundred  ($10(9  dollars  cash. 
Balance  sixty  (fSOi  days  from  date.  To  Ariso- 
na  Lead  ft  Zinc  Company,  Sfcull  Valley,  Ariz. 
We  are  pleased  to  quote  you  on  the  following 
articles  delivered  f.  o.  b.  cars,  Preseott,  Ari- 
zona [articles  described].  Respectfully  sub- 
mitted, Arizona  Mine  Supply  Company,  By 
Chas.  T.  Joslin,  Pres't.  Accepted:  Decem- 
ber R,  1911.  Arizona  Lead  &  Zinc  Company, 
By  Geo.  C.  Meese,  General  Manager." 

Plaintiffs  offered  no  evidence  in  support  of 
their  allegation  that  the  "defendant  Arizona 
Mine  Supply  Company  has  been  fully  paid 
and  satisfied  for  each  and  every  article  men- 
tioned" in  the  complaint,  "and  has  no  claim 
upon  the  same  as  against  the  defendant  Ari- 
zona Lead  ft  Zinc  Company."  It  was  admit- 
ted by  counsel  during  the  course  of  the  trial 
that  the  articles  placed  upon  the  mines  by 
the  Arizona  Lead  &.  Zinc  Company  were  fur- 
nished by  the  Arizona  Mine  Supply  Company 
under  their  contract.  Defendant  Introduced 
eridence  tending  to  prove  that  the  sum  of 
$395.46  remains  due  from  the  Lead  &  Zinc 
Company  to  the  Mine  Supply  Company  upon 
the  purdiase  price  of  the  said  macbineij  so 
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furnished,  and  this  evidence  was  not  disput- 
ed. No  other  evidence  was  offered  or  receiv- 
ed upon  tbat  question. 

[I]  Tbe  evidence  wholly  fails  to  support 
ttte  decree  rendered.  In  that  the  evidence  fulls 
to  show  that  defendant  Mine  Supply  Com- 
pany's conditional  bill  of  sale  la  Invalid,  but, 
on  the  contrary,  it  does  show  that  such  con- 
tract Is  ft  valid  and  subsisting  contract,  the 
terms  and  condltious  of  which  plaintiffs  bad 
constructive  notice  before  any  rights  to  the 
property  accrued  to  tbem  by  reason  of  non- 
payment, and  all  their  rights  so  acquired 
were  only  such  as  belonged  to  the  Arizona 
Lead  A  Zinc  Company  at  the  time  of  such 
default,  and  tbe  evidence  is  conclusive  that 
8uCb  defendant  had  no  title  to  the  property 
but  only  a  right  to  the  posaesalon  subject  to 
be  terminated  by  the  Mine  Suitply  Company 
at  Its  will.  FlalntlffiB  then  acquired  the  right 
to  the  possession  of  the  property,  subject  to 
tbe  win  of  the  Mine  Supply  Company,  and 
tbe  further  right  to  discharge  the  Mine  Sup- 
ply Company's  claim  of  the  balance  actually 
due  upon  the  pondiaae  price  and  tiierehy  ac- 
quire fall  title  with  thla  right  to  possession. 
Without  such  payment  or  offer  to  pay,  the 
plaintiffs  have  shown  no  equitable  right  in 
tbe  property  as  against  appellant,  except  the 
right  of  possesion  during  the  will  of  said 
defoidant. 

The  decree  appraled  from  must  be  Tacated 
for  the  reasons  stated.  The  cause  Is  re- 
mtoded,  with  instmctions  to  the  lower  court 
to  vacate  the  decree  and  enter  a  decree  dis- 
missing the  complaint 

FRANKLIN,  a  J,  concurs.  ROSS,  J., 
took  no  part  In  the  dedalon  ut  this  cause. 


PHOVIDBNT  MUT.  BUILDTNG-LOAN 
ASS'N  et  al.  v.  SCHWERTNER. 
<No.  1355.) 

(Snpreme  Court  of  Arizona.    May  6,  1914.) 

1.  QL-nmNO  TrrLB  d  14*)— Cloud  on  Title 
—MoBTOAOEs— Equities. 

Ab  unsatisfied  mortfrage,  secnring  a  debt 
barred  by  UmitaCimB.  will  not  be  removed  as 
a  clood  on  title  without  the  debt  being  first 
paid. 

[Ed.  Note.— For  other  eases,  see  Quieting  Ti- 
tU,  Cent  Dig.  i  46;  Dec  Dig.  {  14.*] 

2.  QuxmNe  Title  (|  14*>— Cloud  on  Title— 
HoiTQAOES— Equities. 

Where  a  debt  secured  bj7  mortgage  was  usu- 
rloas,  bat  the  principal  and  legal  interest  were 
paid,  tbe  mortgage  would  be  canceled  as  a  cloud 
«  title. 

.[&d.  Note.— For  other  cases,  see  Quieting  Ti- 
tie,  Cent  Dig.  8  46;  Dec.  Dig.  S  14.*] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ts:  Alfred  C.  Locliwood,  Judge. 

Action  by  A.  Josef  Schwertner,  as  guardian 
ad  litem  of  Albert  Schwertner,  a  minor, 
asalost  the  Provident  Hntoal  Building-Loan 


Association  and  anottier.  From  a  Judgment 
for  plaintiff,  defendant  named  appeals.  Re- 
versed and  remanded  for  new  trial. 

O.  Gibson,  of  Tombstone,  for  apppellant. 
Lyman  H.  Haya,  of  WiUcox,  and  J.  T.  Kings- 
bury, of  Tombstone,  for  appellee. 

ROSS,  J.  Action  by  appellee  to  remove  a 
cloud  upon  his  title  to  lots  In  Wiilcox,  Co- 
chise county,  Ariz.  The  all^^  cloud  con- 
slsts  of  a  deed  of  trust  executed  on  Novem- 
ber 17, 1890,  by  A.  Josef  Sdrwertner  and  wife 
to  the  Title  Guarantee  &  Trust  Company, 
truMee,  to  secure  a  loan  evidenced  by  note 
from  the  Provident  Mutual  Building-Loun 
Association.  The  trust  deed  is  set  out  in 
oomplalnt  in  hoec  verba,  followed  by  an  alle- 
gation that  the  note  to  secure  whlrti  the 
trust  deed  was  given,  and  all  interest  and 
penalties,  had  t)een  fully  paid  and  discharg- 
ed; that  trust  deed  remains  unsatisfied  of 
record  and  is  a  cloud  upon  plaintiff's  title. 
Prayer  for  its  cancellation.  The  Title  Guar- 
antee &  Trust  Company  defaulted.  The 
Provld»t  Mutual  BuUding-Loan  Association, 
appellant,  answered  and,  among  other  de- 
fenses, dalmed  a  balance  unpaid,  due,  and 
owing  it  on  account  of  loan  In  interest,  pre- 
miums, and  penalties,  In  the  sum  of  $1,393.- 
96,  that  the  apptilee  is  the  child  of  mort- 
gagors  and  successor  to  them  with  notice  of 
trust  deed,  asked  ttiat  tlie  lien  of  trust  deed 
be  foreclosed,  and  that  property  be  ordered 
sold  aod  proceeds  applied  to  the  payment  of 
said  mm.  The  appellee  demurred  to  this 
answer  on  the  ground  that  it  appeared  on 
the  face  thereof  that  the  notes  w«re  barred 
by  the  statute  of  limitations.  The  demurrer 
was  sustained.  Whereupon  a  laetioti  by  ap- 
pellee  for  judgment  on  the  plea  dings  was 
made  and  judgment  granted. 

[1]  Wblle  the  appellant  suggests  other  er- 
rors, its  main  contention  is  that  an  action  to 
remove  a  tiood,  being  an  equitable  action, 
caimot  be  maintained  for  the  cancellation  of 
an  unsatisfied  mortgage,  even  though  limita- 
tion has  run  against  it,  and  the  debt  secured 
by  it  Is  barred.  The  form  ta  which  the  ac- 
tion is  prosecuted  has  not  the  sanction  of  the 
statutory  law.  However,  "the  Jurisdiction  of 
courts  of  equity  to  remove  clouds  from  title 
is  well  settled,  the  relief  being  granted  on  the 
principle  of  quia  timet;  that  is,  that  the 
deed  or  other  instrument  or  proceeding  con- 
stituting the  doud  may  be  used  to  injurious- 
ly or  vexatlously  «Dt>arrass  or  affect  a  plain- 
tiff's titifc"  Section  1898,  vol.  4,  Pomsroy, 
Eq.  Juris. 

Had  proof  been  made  of  the  recordation 
of  the  trust  deed.  Its  payment  In  full  as  al- 
leged, and  the  refusal  of  appellant  to  enter 
satisfaction  of  record,  a  Judgment  directing 
its  surrender  and  cancellation  would  have 
been  proper.  But  tbere  was  no  proof  of  pay- 
ment and  satisfaction  offered  or  made. 
Judgment  was  entered  upon  Uie  pleadings 
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for  the  reason  that  the  answer  upon  Its  face 
showed  that  the  balance  claimed  was  out- 
lawed. Outlawry,  under  the  statute  of  limi- 
tation, affects  the  remedy  and  not  the  right. 
It  does  not  extinguish,  or  satisfy  the  debt ; 
It  only  prevents  a  recovery  when  properly 
invoked  by  the  debtor.  It  is  a  shield  and  not 
a  sword.  It  can  be  used  for  defense,  but  not 
for  assault  Had  appellant  brought  suit  to 
recover,  the  plea  of  ttie  statute  would  have 
defeated  Its  recovery.  But  will  a  court  of 
equity,  where  it  Is  admitted,  as  in  this  case, 
by  the  demurrer  to  answer  that  a  large 
amount  is  still  due  on  the  trust  deed,  permit 
the  debtor  or  his  successor  in  interest  to 
force  the  creditor  into  court,  Just  for  the  pur- ' 
pose  of  sending  him  out  empty-handed?  Or 
should  he  be  required  to  do  equity  by  paying 
the  amonnt  that  he  admits  is  unpaid? 
"Equity  and  good  conscience  require  that 
she  shoold  pay  the  debt  secured  by  the  mort- 
gage as  a  condition  to  its  cancellation.  The 
maxim  that  *he  who  seeks  equity  must  do 
equity"^  voices  a  just  and  universal  rule  in  de- 
termining the  equitable  rights  of  suitors, 
and  should  always  be  applied  in  cases  like 
this.  «  •  •  The  plaintiff  seeks  equity. 
They  must  do  equity.  Every  man  should  pay 
his  Just  debts.  It  is  right  tiiat  he  should  do 
so.  The  fact  that  he  may  not  be  ooerced  to 
discharge  them  by  legal  means  affects  only 
the  legal  character  of  his  obligation.  It  does 
not  alter  the  primary  fact  tb&t  he  owes  an 
obligation  whidi  in  equity  and  good  con- 
science he  should  pay."  Tracy  v.  Wheeler, 
16  N.  D.  248, 107  N.  W.  68,  6  li.  B.  A.  (N.  S.) 
616.  ThiB  case  was  one  asking  for  the  can- 
celation of  a  mortgage  concededly  unpaid,  as 
being  a  doad  on  the  title  of  plaintiff,  succes- 
sor to  the  mortgagor.  It  is  a  well-considered 
case  that  collects  many  decisions  sustaining 
the  view  that  equity  wlU  not  grant  relief, 
except  upon  condition  that  the  debtor  pay  or 
tender  payment  of  the  debt  secured.  Most  of 
the  courts  hold  that  the  statutory  action  to 
qalet  title  cannot  be  sustained  as  against  a 
mortgage  debt  confessedly  unpaid.  Tracy 
V.  Wheeler,  supra,  and  annotations  in  6  L.  B. 
A.  (N.  S.)  616.  ^e  dissenting  opinion  in 
this  case  by  Justice  Engerud,  while  combat- 
ing with  much  reason  that  doctrine  as  nn- 
sovnd,  makes  the  observatioa  that  "there  is 
no  parallel  between  a  suit  to  detarmliw  ad- 
verse claims  and  an  ordinary  salt  In  equity 
to  cancel  a  mortgage  or  Uen  for  specUlc  rea- 
sons. The  pleading  in  such  a  case  necessa- 
rily admits  that  the  lien  or  other  adverse 
claim  attacked  is  valid,  unless  invalid  for 
the  reasons  pleaded;  end  tiie  attacking  party 
assumes  the  burden  of  establishing  the  spe- 
cific InvalldltT  aU^^." 

In  the  present  case  the  trust  deed  was  or- 
dered cancelled  for  the  sole  and  only  reason 
that  the  debt  had  been  fully  paid.  In  the 
developments  of  the  case,  it  Is  shtiwn  and  ad- 
mitted by  appellee  that  the  debt  has  not  been 
paid;  that  only  Che  remedy  has  beoi  lost, 


and,  as  before  said,  the  wiping  out  ot  the 
remedy  does  not  extinguish  the  debt.  The 
obligation  still  exists.    Pomeroy,  Eq..  Juris, 
vol.  1.  S  388,  has  well  said:  "It  may  be  re- 
garded as  a  universal  rule  goveminfir  tlie 
court  of  equity  in  the  administration  ot  its 
remedies  that,  whatever  may  he  the  nature 
of  the  relief  sought  by  the  plaintiff,  the 
equitable  rights  of  the  defendant,  growing 
out  of  or  intimately  connected  with  tbe  sub- 
ject of  the  controversy  in  question,  will  be 
protected;  and  for  this  purpose  the  plaintiff 
will  be  required,  as  a  condition  to  bis  ob- 
taining the  relief  which  he  asks,  to  acknowl- 
edge, admit,  provide  for,  secure,  or  allow 
whatever  equitable  rights  (if  any)  the  defend- 
ant may  have,  and  to  that  end  the  court  will, 
by  its  affirmative  decree,  award  to  tbe  de- 
fendant whatever  reliefs  may  be  necessary 
in  order  to  protect  and  enforce  those  rights. 
This  principle  is  not  confined  to  any  particu- 
lar kind  of  equitable  rights  and  remedies,  but 
pervades  the  entire  equity  Jurisprudence,  so 
far  as  It  is  concerned  with  the  administra- 
tion of  equitable  remedies," 

[2]  As  stated  heretofore,  if  proof  had  been 
submitted  sustaining  the  allegation  of  full 
payment,  the  equities  of  the  case  would  de- 
mand a  Judgment  ordering  the  cancellation 
of  the  trust  deed.  It  is  also  urged  in  the 
brief  of  api^ellee  that  the  amount  claimed  as 
due  on  debt  Is  usurious;  that  the  principal 
and  legal  Interest  have  been  paid ;  and  that 
for  those  reasons  the  deed  should  be  cancel- 
ed. If  the  record  disclosed  these  things,  or 
either  of  them,  to  be  true,  It  would  afford  a 
basis  of  equitable  relief,  but  the  pleadings 
raise  no  question  of  usury,  and  tbe  state- 
ment, even  thou^  true,  Is  not  sustained  by 
tbe  record.  The  facts  of  payment  and  usury 
are  open  questions  that  should  have  been 
passed  upon  by  the  trial  court,  if  desired  to 
be  reviewed  here. 

The  Judgment  la  reversed,  and  ease  is  re- 
manded for  a  new  trial,  and  If,  upon  such 
trial,  any  balance  be  found  due  appellant 
on  debt^  the  appellee  Is  to  be  allowed  60  days 
in  which  to  pay  same,  whereupon  trust  deed 
should  be  canceted;  and.  In  case  the  appel- 
lee should  d^nlt  In  making  sndi  payment^ 
it  Is  ordered  that  the  acUon  be  dismissed. 

FBANKLIN,  O.  J.,  and  CUNNINGHAM,  J., 
concur. 


MEBBILL  V.  GORDON.  (No.  1863.) 
(Supreme  Court  of  Arizona.    March  6.  1914.) 
1.  I/ANDLOBD  AND    TENANT    (S  22*)— AOBBS* 

UNT  FOB  LoASB— Action  roa  Damaqks, 

For  breach  of  an  agreement  for  a  lease, 
a  party,  may  either  treat  the  agreement  as  re- 
scinded and  sue  for  daxoages,  or  treat  tbe  con- 
tract as  cODtinuing  and  sue  for  specific  perform- 
ance, or  repudiate  the  contract  and  sue  for 
recovery  of  any  advance  payments  made. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  11  55-69;  Dee.  Dig.  I  22.*J 
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2.  LANDZXmD  ARD  'VtVAWI   (i  22*)-']QSTAB- 

Bbutioh  — B: 


ow 


EXBccnoir  or 


ubhuht 

It  ]m  only  when  a  Isase  hu  actnally  been 
made  that  the  relation  of  landlord  and  tenant 
ia  eatabUahed. 

rEd.  Note.— For  otber  canes,  see  Landlord  and 
Tenant,  Cent.  Dig.  »  65-69 ;  Dec.  Dix.  S  22.*1 

8.  LAITPLOaO   AMD  XSNANT  (S  129*)— WXTB- 

HouiiNO  PossaseiON— Ejxotueht. 

When  the  relation  of  landlord  and  tenant 
exista,  tbe  Irasee  may  maintain  ejectment  against 
any  penon,  inclnding  the  lessor,  who  wrongfully 
withholds  posseMion  of  tbe  demised  premises. 

I£d.  Notew— For  other  cases,  see  Landlord  and 
Tenant  Gent.  Dig.  H  460-467;  Dec.  Dig.  i 
129.*] 

4.  L&HDLOBD  AND  TENANT  ((  185*)— LlABII,- 

ZTT  roft  Rxin— PoBBKsaioN. 

Delivery  of  poaaeauon  of  tbe  demised  prem- 
ises by  the  lewor  U>  the  leasee  ia  necessary  to 
the  lessee's  obligation  to  pay  rent;  and  the 
role  is  ^e  same  whether  tbe  lessor  refasea  or  la 
nneble  to  give  poeeesslon. 

[Ed.  Note.— EVtr  otlier  caseSiMe  Landlord  and 
Tenant,  Cent  Dig.  H  7B1-754;  Dea  IMg.  1 
186*1 

6.  FATiaaiT  (I  82*>—Bn)OVSBT  —  VOLUNTABT 

Pathbnt. 

Plaintiff,  after  an  agreement  with  defendant 
for  a  lease  If  he  should  purchase  the  stock  of 
the  then  lessee,  pending  n^tiations  for  such 
porchaae,  sent  to  defendant  tbe  amount  of  the 
advance  payments,  and  thereafter,  jpending,  and 
apparently  in  aid  of  his  suit  against  tbe  foi^ 
mer  lessee  and  the  purchaser  of  his  stock  for 
possession  of  the  store  under  hia  alleged  lease 
from  defendant,  and  open  advice  of  counsel  that 
it  was  necessary  to  do  so  in  order  to  maintain 
that  salt,  sent  tbe  rental  each  month  for  more 
than  a  year,  speci^ing  it  as  rental  for  each 
mouth,  amonnbng  in  all  to  $2^240.  Defendant 
denied  any  lease,  offered  to  bold  the  money  for 
plaintiff,  or  to  return  it  to  him,  and,  after 
idaiatilrs  n^tiatlou  for  the  porcbase  of  tbe 
stock  fell  throagh,  and  after  his  own  sale  and 
cooveyance  of  the  premises,  cashed  the  checks. 
BM,  in  an  action  to  recover  such  payments, 
that,  as  plaintiff  volnntarilT  paid  the  monur 
with  a  full  knowledge  of  all  toe  facta,  though 
no  obligation  tiiereto  existed,  he  conld  not  re- 
coto;  defendant's  statement,  on  demand  for 
repayment,  that  he  owed  plaintiff  being  immate- 
rial as  a  oonelnaion  of  law,  and  wlttaont  condd- 
eratlon. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  264r-26Q;  Dec  Dig.  {  82.*] 

Faticknt  (I  88*)— QmsiioN  fob  Jubt— 

VOLDNTABT  PaTHBHT. 

Whether  a  payment  was  made  voluntarily 
or  not  is  a  qaeauon  of  law,  where  the  facta  are 
undisputed. 

[Ed.  Note.— For  other  eases,  aee  Payment, 
Cent  Dig.  K  291-286;  Dec  Dig.  {  89.*] 

Appeal  from  Superior  Court  Godiiae  Coun- 
ty; Fred  Sutter,  Judge. 

Action  by  Peter  Gordon  against  Horace  P. 
Merrill.  Judgment  for  plaintiff,  and  defend- 
tot  appeals.  Reversed,  with  OlrectiottB  to  dls- 
niss  complaint. 

John  B.  Wright,  of  Tucson,  for  appellant 
J.  E.  Morrison,  of  Phcenix,  Dean  &  Doan,  of 
Douglas,  and  Robert  E.  Morrison,  of  Frescott 
for  appellee. 

ROSS,  J.  The  appellee  was  the  plaintiff 
below,  and  the  appellant  was  the  defendant 
The  salt  was  Instituted  by  plaintiff  to  recover 


of  defendant  the  som  of  12,240,  claimed  to  be 
owlns  upon  the  foUowbig  ronarkable  state  oC 
facts: 

Defendant,  who  resides  at  Benson,  Cochise 
connty,  was  the  owner  of  a  store  building  In 
Jerome,  Tavapal  eounly.  One  Lnbln,  a  dry 
goods  merchant,  had  been  Us  tenant  for  a 
number  of  years.  PlaintlfC,  Gordon,  who 
was  Lnbln's  brother-in-law,  bad  been  In  the 
latter^  emplc^  as  a  derk  In  and  about  his 
mercantile  business.  Abont  the  7Qi  of  March, 
1911,  while  defendant  was  visiting  In  Jerome, 
Labln  Informed  him  that  be  had  sold,  or  was 
about  to  sell,  his  hnslness  to  lOalntiff,  and 
requested  defendant  to  make  a  lease  of  store 
bnUdlng  to  Gordon.  Plaintiff  also  talked 
with  defendant  of  bis  pnrdiase  or  proposed 
purchase  of  stock  of  goods,  and  of  a  lease  of 
the  store  building.  Lobln  and  defendant  tes- 
tified that  tba  latter  agreed  to  lease  tbe 
building  to  any  one  to  whom  a  sale  mta  mate 
Plaintltt  testified  that  defendant  agreed  to 
lease  bnUdlng  to  him.  As  to  length  and 
terms  of  lease,  it  was  agreed  that  plalntur 
should  make.  In  writing,  his  proposition  to 
defendant  wblcb  he  did  on  March  9, 1911,  by 
mailing  his  propositliHi  to  defendant  at  Ben- 
son. Receiving  no  response  from  defendant, 
Merrill,  on  March  2lBt  plaintiff  wired  him: 
"About  to  close  deal  with  Lubln.  How  about 
lease?"  Defendant  answered  message  on 
same  day  by  wire,  stating  that  plaintiff  could 
have  building  on  same  terms  as  Lobln  had 
had  It,  but  rejecting  plalutifTs  proposition  of 
the  9tb,  stating  that  he  was  writing  explana- 
tion. On  same  day,  March  2iBt,  defendant 
wrote  plaintiff  a  proposition  of  lease  for  a 
term  of  "one,  two  or  three  years"  at  f  140  per 
month,  to  be  secnred  by  bond,  or.  In  lieu  of 
a  bond,  the  payment  of  "the  last  three  months* 
rent  In  advance ;  that  Is,  M20.00."  This  prop- 
osition was  recdved.  by  plaintiff  at  Jerome 
on  March  24th,  whereupon  he  deposited  with 
the  Branch  Bank  of  Jerome  the  sum  of 
1420,  with  Instructions.  The  bank  on  same 
day  wired  defendant  that  plaintiff  had  made 
deposit  with  Instruction  to  credit  bis  account 
upon  receipt  of  three-year  lease.  March  27th 
plaintiff  wired  defendant  of  his  acceptance  of 
lease,  as  proposed  In  letter  of  the  21st  and 
that  be  had  made  deposit  of  |420  In  bank  to 
his  credit.  March  28th  defendant  wrote 
plaintiff:  "I  received  the  wire  from  the  bank 
regarding  the  deposit  of  $420.00  made  by  yon 
for  lease,  bnt  I  have  not  accepted  It  yet  and 
no  lease  has  been  made  with  any  one.  You 
can  leave  the  deposit  there  until  this  row  Is 
settled,  or  you  can  draw  it  down.  Better 
leave  It  there,  as  I  think  you  and  Lubln  can 
get  together  and  patch  up  the  trouble,  and 
then  I  will  give  you  tbe  lease  on  terms  men- 
tioned. •  •  •  Now,  Gordon,  if  Lubln 
says  It  is  all  right  to  lease  to  yon,  or  if  he 
quits  business  or  refuses  to  lease  tbe  place 
on  the  terms  that  yon  offer  to  lease  It,  then 
X  Will  lease  to  you,  yon  come  ri^t  after  him. 
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but  not  before  Urn  as  long  as  be  treats  me 
right  •  •  • "  March  3lBt  plaintiff  wrote 
defendant  insisting  that  his  acceptance  of  of- 
fer of  March  2l8t  entitled,  him  to  a  lease,  ana 
stated  that  he  had  employed  attorneys  to 
enforce  agreement. 

The  negotiations  between  Lubln  and  plain- 
tiff came  to  naught,  and  some  time  in  April, 
1911,  Lnbln  sold  his  stock  to  Brockway  & 
Jones,  who  took  possession  of  stodc  and 
buildings,  and  continued  to  hold  sama 

On  April  15th,  the  day  he  claimed  Ms  lease 
commenced,  plaintiff  secured  from  the  bank 
a  cashier's  check  payable  to  his  order  for 
$560,  being  the  deposit  for  last  three  months' 
and  the  rent  for  month  from  April  15th  to 
May  16th,  and,  without  indorsing  the  same, 
sent  it  to  defendant.  The  same  action  was 
taken  with  reference  to  rent  of  next  two 
months.  July  IS,  1911,  defendant  mailed 
these  three  checks  to  bank,  and  asked  what 
indorsement  the  bank  would  require  to  have 
the  checks  cashed  and  placed  to  his  credit 
In  that  bank.  The  bank  called  plalntlfTs 
attention  to  this  communication,  whereupon 
plaintiff  Indorsed  the  checks,  and  caused  his 
attorney '  to  return  them  to  defendant.  On 
July  24th  defendant  wrote  plaintiff's  attorney 
acknowledging  receipt  of  cashier's  checks  in- 
dorsed to  him,  for  a  total  sum  of  $980,  and 
in  this  letter  he  said:  "  •  •  •  I  hereby 
notify  you  and  Peter  Gordon  that  I  absolute- 
ly refuse  to  accept  these  checks  aa  payments 
for  any  rents,  or  as  payments  on  any  lease 
that  Gordon  may  claim  on  my  property,  and 
I  unconditionally  and  absolutely  repudiate 
and  refuse  to  acknowledge  that  Peter  Gordon 
has  any  lease  or  any  right  to  occupy  my  store 
building  in  Jerome.  •  •  •  i  will  take 
care  of  this  money  for  Gordon,  and  }iold  it 
subject  to,  his  order,  if  he  wishes  me  to  do  so, 
otherwise  I  will  return  It"  The  plaintiff's 
attorney,  in  a  letter  dated  August  23d,  inclos- 
ing rent  for  month  ending  September  IStb,  an- 
swered the  above  letter  as  fcdlows;  "Ym  stat- 
ed that  you  wUl  take  care  of  the  money  for 
Gordon,  and  hold  it  subject  to  hla  order. 
May  advise  that  this  information  came  quite 
awhile  after  yon  had  accepted  the  mon^,  and 
also  that  any  money  which  belongs  to  Mr. 
Gordon  can  be  taken  care  of  by  b^"we1lf.  At 
no  time  has  he  Indicated  that  he  desires  yod 
to  look  after  his  money  for  him."  Plaintiff 
continued  to  send  checks  covering  monthly 
rental  until  April  16. 1912,  and  while  defendr 
ant  received  the  checks,  he  made  no  acknowl- 
edgment of  same  after  his  letter  of  July  24. 
1911.  There  ware  14  of  these  checks;  IS 
were  cashed  by  defendant  on  March  2S,  1912, 
and  the  other  one  on  Its  receipt  soon  there- 
after. 

Upon  the  above  facts  and  some  other  facts 
disclosed  in  the  trial,  the  plaintiff  filed  a 
complaint  aU^ng  an  agreonent  for  a  lease, 
the  payment  of  $420  as  assurance  that  he 
Intoided  to  comply  with  the  terms  of  the 
contract,        further  payment  ot  $140  per 


month  for  IS  monttis  from  April,  IS,  1911,  ttie 
defendant's  failure  to  exeente  a  leaae  to  bim, 
or  to  give  possession,  the  sale  of  pr<^rt7  by- 
defendant  after  he  had  received  the  sum  oT 
1(2,240,  and  his  inabUity  by  reason  thereof  to 
make  lease  or  deliver  possession,  and  de- 
mand for  repaym«tt,  stating,  as  a  reason 
why  be  should  recover,  "that  the  plainttff 
has  received  no  consideration  or  anythins 
of  value  from  defendant  for  sums  of  money 
so  paid." 

The  defendant  in  bis  answer  admits  receiv- 
ing the  sum  sued  for,  and  that  he  has  failed 
and  refused  to  return  It  and  that  be  has 
sold  and  conveyed  the  property,  and  cannot 
execute  and  deliver  any  lease  or  leasehold 
rigbts  therein  to  plaintiff  or  any  one  else. 
As  a  further  answer,  he  seta  forth  the  facts 
practically  as  we  have  given  them,  with  the 
explanation  that  at  the  time  he  wrote  prop- 
osition of  lease  on  March  21,  1911,  he  be- 
lieved that  plaintiff  bad  purchased  tbe  Lnbln 
stock  of  goods,  and  that  he  first  learned  on 
March  24th  that  the  deal  between  plaintiff 
and  Lnbin  had  been  declared  off;  that  bis 
pr<^aition  of  lease  was  conditioned  npon 
Lnbih's  selling  to  plaintiff,  and  that  he  ao 
notified  plaintiff  upon  learning  the  facts; 
that  on  the  1st  day  of  May,  19U,  the  plain- 
tiff Instituted  an  action  in  the  courts  of 
Yavapai  county  against  Lnbin  and  Brockway 
&  Jones,  to  whom  Lubln  had  in  the  m^n- 
time  sold  his  stock  of  merchandise,  for  the 
possession  of  the  store  building,  alleging  a 
lease  of  said  property  from  defendant,  be- 
giiinin«  April  15, 1911,  and  that  the  Utigation 
wfla  landing  until  October  7,  1912, ,  when  It 
was  finally  determined  against  plaintiff;  that, 
pending  the  litigation  in  the  Tavapal  county 
courts,  plaintiff  continued  to  remit  to  him 
drafts  each  month  for  the  payment  of  rratal; 
"that  defendant  r^sed  to  accept  any  mon- 
eys under  snch  allefed  lease,  and  on  several 
occasions  had  returned  to'  plaliftlff  the  $420 
and  other  monthly,  payments,  with  full  ex- 
planation of  the  entire  situation;  that,  not* 
withstanding  the  above  facts,  the  plaintiff 
voluntarily  wonid  return  drafts  to  defendant 
and  Insist  that  defendant  accept  the  same: 
that  the  same  were  paid  by  plainttff  to  de- 
fendant under  no  mistake  of  facta  by  plain- 
tiff whatever,  bnt  that  the  same  were  vcdnn- 
tary  payments  made  by  plaintiff  to  defen^nt 
wltfaoat  frand,  doress,  or  extortion,  and  wltii 
a  full  knowledge  of  the  facts." 

A  Jory  trial  was  bad.  The  cvldmee  sub- 
mitted to  tiie  Jory  qonslated  of  wbat  we  have 
detailed  above;  the  statement  by  defendant 
that  he  did  not  repay  that  $2,240  "becanse  he 
did  not  believe  plaintiff  could  collect  it  from 
blm,  and  that  the  consideration  plaintiff  re- 
ceived therefor  was  the  right  to  sue  Iiubio" 
for  possession  of  building;  and  the  testimony 
of  plaintiff .  that  he  k«pt  paying  defendant 
lease  money  pending  his  salt  against  Lubin 
and  Brockway  &' Jones,  being  advised  by  his 
attorney  that  it  was  Decesaar;  to  do  bo  In 
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order  meoemMJy  to  maintain  that  sott. 
PractfcaUr  0>a  tmly  conflict  of  the  eWdenoe 
arose  orer  vbat  was  said  by  defendant  to 
plaintiff  viken  tbe  latter  went  to  Benson  to 
try  to  coUect  the  demand.  Plaintiff  testified 
that  defoidant  then  said  to  him:  "Tea;  I 
know  I  owe  it  to  yon,  bnt  I  may  beat  yon  out 
oC  it."  D^iendant,  when  asked  If  that  state- 
ment waa  tnw,  said:  "Nothing  was  said 
abont  beating  him  oat  of  his  money  at  aU." 
"He  said  that  he  would  gin  me  six  monthi^ 
time^  and  I  saya  to  blm— ^  sftid  he  would 
glre  me  six  months'  time  if  I  would  give 
him  eecnrlty,  and  I  didn't  want  to  give  him 
a  decided  answer  then." 

TOte  Terdlct  of  tbe  Jary  waa  against  tSie 
defendant  fw  Uie  fnll  amoont  of  danand, 
npoo  which  Jnd^tment  waa  entered  In  fiivor 
of  plalntiflL 

The  defendant  oomplaioa  of  tlie  Judgment 
for  two  reasons:  (1)  That  the  comiaaist  and 
all  of  the  evidence  show  that  the  plaintiff 
Tolnntarlly  paid  tbe  monqr  sued  for  with  a 
fnU  knowledge  of  all  the  faiets,  and  that 
tbertfore  the  convlalnt  does  not  state  a  cause 
of  action,  nor  do  the  facts  make  ont  a  case 
In  vAlch  ha  should  be  pmnltted  to  reeover; 
Q)  that  the  court  erred  In  snbndttbig  the 
rase  to  the  jury  and  in  ita  .Instmctlons  to 
the  Jnry. 

Otrlng  ftall  force  ftnd  effect  to  aU  the  nego- 
tlatlotts  betweoi  plaintiff  and  defoidant  con- 
cerning the  lease  of  store  bvlUllng,  tbe  most 
that  can  be  made  (KC  it  la  that  It  amonnted 
to  an  MK^iuait  for  a  lease  only. 

[1]  Proceeding  open  tlie  theory  that  it  was 
nothing  more  than  an  agreement  for  a  lease, 
and  that  is  the  theory  of  the  complaint,  f<MF 
a  breadi  of  wacb  agreement  the  plaintiff's 
remedies  were  to  treat  tiie  contract  as  re- 
scinded and  sne  tax  damiwes,  or  to  treat  the 
contract  as  oontlntilDg  and  sue  for  its  qMdflc 
perfonsaBoa.  If  the  tarms  of  the  agreement 
called  for  any  aasuance  money  or  any  rent 
mon^  in  adrance  and  as  a  eondldon  of 
ezeciiting  leaser  It  was  Incnmboit  upon 
lAainUff  t»  make  snch  paymmt,  or  make  a 
legal  tender  thenot.  Having  done  as  mndb. 
lie  was  In  a  position  entltUng  him  to  ^ose- 
ento  either  of  the  abore-named  remedies^ 
upon  a  refusal  of  tbe  defendant  to  perform 
Us  part  of  the  agreement,  or,  In  lien  fliere- 
ot  If  he  so  chose,  he  coold  radiate  (he 
contract  and  sne  in  assampsit  to  reeovwr  ad- 
vance payments. 

[2. 1]  It  Is  only  where  a  lease  has  aetnally 
teen  ezecated  that  the  rehttlon  of  landloM 
ftDd  toant  Is  established.  When  that  rela- 
tlm  exists,  and  '^MMsesslon  of  the  demised 
ovmlses  Is  withheld  from  the  lessee,  be  may 
msintaln  an  action  ot  ejectment  against  any 
peiRDn,  hudnffing  tte  lessor,  who  so  wrong- 
ft%  withholds  tbe  possession  from  blm;  or, 
U  PoasesBloa  is  withheld  by  the  lessor,  or  one 
dalndng  under  fatm,  the  lessee  may,  at  Mb 
<Vtlon,  radiate  tbe  contract,  or  bring  an 
action  for  damages  against  tbe  lessor  for  a 
"ttch  of  bis  agreemoat"  24  Gyc. 


[4]  At  all  events,  "delivery  of  possession  of 
the  demised  premlaeB  by  the  losor  to  the 
leasee  Is  neoassary  to  the  obligation  to  tta* 
latter  to  pay  r«it;  and  the  tide  is  the  aams 
whether  the  lessor  refuses  or  is  nnable  t» 
give  possesdon."  24  Oyc  1140;  Bullivan  v. 
Scfamltt,  93  App.  Div.  469^  87  N.  y.  Sopp.  7U: 
Smith  T.  Barber,  96  App.  Div.  286.  8ft  N.  Z. 
Snppk  817. 

[6]  The  plaintiff  was  not  in  poesesiton,  he 
had  no  lease,  and  could  not  maintain  a  suit 
for  possession,  be  was  under  no  obligation  t(t 
pay  rent;  yet,  notwithstanding  be  was  foU^ 
informed  as  to  all  these  facts,  and  was 
duuged  with  knowledge  of  their  legal  tftset 
he  volnntarily  and  persistently  contlnacd  to 
press  vpon  defendant  the  assurance  mc^^ 
of  H20  and  the  monthly,  rental  for  18  months 
against  defenduif  s  repeated  refusals  and 
tests,  oaiese  payments  (except  the  assnradbe 
money)  were  made  as  tbe  rental  for  the  cur- 
rent  months  from  AptU  IS,  1911,  to  May  IjL 
1912,  and,  should  the  plaintiff  have  sosceeded 
In  obtalnli«  possession  of  prendses  as  t£e 
result  ot  his  suit  in  tbe  Tavapal  co^joty 
courts,  or  otherwise,  these  payments  eonild 
not  have  been  applied  In  aatlsftuition  of  rent- 
al for  any  othor  months.  Tbe  plaintiff  had 
directed  their  applicatloa  to  the  paymAit  of 
ttie  rental  for  these  particular  months.  What 
was  his  pnrposa  In  making  the  paymea^? 
Surely  not  with  tbe  Idea  of  reooveiing-  the 
money  In  case  he  <Atalned  possesdjim  of 
premlsefl^  nor.  In  that  event,  at  allying  tbe 
payments  on  futnie  rent.  Plaintiff  .says  he 
kept  on  paying  rent  pending  bis  suit  for  pos- 
session, "being  advised  by  bis  attotn^  that 
it  was  necessary  to  do  so  in  order  success- 
fnUy  to  maintain  his  suit.**  The  rental  mon- 
ey waa  therefore  avowedly  paid  in  aid  of  Ms 
suit  against  Lubln,  Brockway,  and  Jon«  for 
possesslm  of  premises.  The  facts  as  to  tbe 
assurance  money  are  In  the  same  dtuatlou. 
Defendant  refused  not  once,  bnt  weveaA 
times,  to  accept  it,  going  so  tar  as  to  return 
tbe  check  eoveitng  this  item,  with  others  for 
rent,  two  or  three  times.  He  held  tbe  chedES 
until  Mhrch  2S.  1912,  before  he  cashed  them, 
on  which  date  he  cashed  13  of  them,  and 
even  after  that  plaintiff  seoit  blm  a  check  for 
the  rent  for  the  month  from  Ainrll  16  to  May 
IS,  1912. 

Clearly  every  dollar  of  this  money  was 
paid  by  plaintiff  to  defendant  wlOiont  any 
consideration  whatever,  and  it  la  equally  %s 
dear  that  it  was  voluntarily  paid  with  a  full 
knowledge  of  all  tbe  facts.  In  2  Parsons  on 
Oonttacts  <9th  "Ed.)  |  14,  the  antbor  says: 
"When  tbe  oonsidmtlmi  appears  to  be  valu- 
abls  and  suflSden^  bnt  turns  out  to  be  wbol< 
ly  false  or  a  mere  nullity,  or  where  it  may 
have  beu  actually  good,  bnt,  before  any  part 
of  tbe  contract  has  been  performed  by  dtiies 
party,  and  before  any  beaieflt  has  been  deriv- 
ed from  it  to  the  party  paying  or  depodtlqg 
money  for  such  consideration,  the  consldep- 
atlon  whdly  fallen  there  a  promise  resting 
on  this  consideration  Is  no  longer  ^igatory. 
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and  tbe  party  paying  or  depositing  money 
upon  It  can  recover  It  badt.  •  ♦  •  Wblle 
tt  Is  true  tbat  a  failure  of  consideration  is  a 
good  ground  for  tbe  recovery  of  the  money 
paid,  it  is  a  familiar  and  wtil-settled  princi- 
ple of  law  that,  wliere  a  person  with  fnll 
knowledge  of  all  tbe  ctrcumstanceB  pays  mon- 
ey TolnntBrlly,  and  without  conapuLsion  or 
duress  of  persons  or  goods,  he  shall  not  aft- 
erwards recoTer  bock  the  mon^  so  paid. 
Bat  money  paid  by  a  mistake  of  fact  which 
causes  an  unfounded  bdlef  of  a  liability  to 
pay  may  generally  be  recovered  back,  even 
If  the  mistake  arises  from  neglteence;  but 
not  if  the  mistake  affects  only  the  motives  of 
the  party  in  payii^  the  mon^,  and  not  bis 
obligation." 

In  this  case  the  consideration,  neither  in 
tact  nor  law,  bad  tbe  appearance  of  being 
"valuable  and  sufficient,"  but  was  purely  and 
simidy  In  all  its  aspects  voluntary,  and 
against  the  protest  and  renunciation  of  right 
by  detendant  was  paid  to  him. 

Goiter  Belle  Mining  Oo.  v.  Oleeson,  14 
Aria.  648,  184  Pac  286,  was  a  suit  by  the 
c(»npany  In  assumpsit  for  money  bad  and  re- 
ertved.  After  reciting  the  facts  In  the  case, 
CUef  Justice  Franklin  said:  "Wltb  full 
knowledge  of  all  the  tacts,  without  any  in- 
strumentality upon  tbe  part  ot  Oleeson  Infln- 
eiudng  its  action,  but  In  (v)posltion  to  his 
wishes,  tt  paid  the  redemptiott  money  Into 
the  bands  of  tbe  dieilff,  and  took  its  <diances 
in  a  UwBuU  to  quiet  title  to  tbe  property. 
True,  in  tbe  actitm  it  subsequently  brought 
fbr  audi  purpose,  Oleeson  was  successful  in 
maintaining  the  Fitamaurice  location,  but 
that  Is  a  matter  which  the  redemptioner 
sbonld  have  considered  before  it  parted  with 
tbe  money  and  took  Just  the  title  and  inter- 
est vrbUib.  tbe  San  Bemo  Copper  Mining 
Company  had.  It  tbe  ma.tter  tamed  ont  vwy 
differaitly  from  v^t  was  expected,  tin  mls- 
calcnlatlon  is  not  such  a  mistake,  either  of 
fftct  or  of  law,  within  the  meaning  of  the  eq- 
uitable doctrine,  as  entitles  the  disappointed 
party  to  any  relief.  The  appellant  was  in  a 
position  to  calculate  the  chances,  and  it  cer- 
tainly assumed  the  risks."  In  that  case  we 
placed  this  court  in  flie  ranks  of  tbe  great 
majority  of  tbe  courts  of  tibia  country,  and 
held  that  a  voluntary  payment  with  full 
knowledge  of  the  facte,  in  tbe  absence  of 
tmaH,  duress,  or  coercion,  could  not  be  re- 
covered back. 

Tbe  defendant,  In  bis  letter  of  July  24, 
1911,  acknov^e^ng  tbe  receipt  of  1980,  re- 
ftised  unccmditionally  to  accept  the  same  as 
paymmt  for  rent  or  as  payment  on  any 
lease  and  said:  "I  will  teke  care  of  this 
nwn^  for  Gordon  and  bold  it  subject  to  hto 
order,  it  he  wishes  me  to  do  so;  otbwwlse 
I  ^1  return  it"  Bad  plaintiff  accepted 
tbe  offer  of  defendant  to  act  as  accinnmoda- 
llon  bailee  or  depository  of  tbe  moneys  tbat 
were  being  forced  upon  blm,  bis  action  ft>r 
money  had  and  received  probably  could  be 
maintained  (27  Cyc.  867>,  in       absence  ot 


simulation  or  fraud  between  the  plalntUt  and 
defendant  for  the  purpose  of  ousting  Lnbln, 
Brodcway,  and  Jones  from  premises,  in  which 
case  the  courto  would  refuse  aid  to  both  of 
the  wrongdoers,  for  sucb  they  would  have 
been.    Tbe  plaintiff,  however,  flatly  and 
most  forcibly  refused  the  offer  of  defendant 
in  this  language;  "Any  money  which  Tielonffs 
to  Mr.  Oordon  can  be  taken  care  of  by  him- 
self.  At  no  time  bas  be  indicated  that  he 
desires  you  to  look  after  Ma  money  tor  him." 
Plaintiff  disclaimed  ownership  of  the  moneys 
he  was  sending  defendant,  and  asserted  his 
ability  to  care  tor  his  own,  and  rejected  the 
good  offices  ot  defendant  as  keeper  for  bis 
use  and  benefit  ot  the  very  sums  tbat  he 
now  sues  for  as  owner.   Not  only  that,  bnt 
the  plaintiff  renounced  ownersblp  of  aevernl 
months'  rental  thereafter;  for  month  after 
month  he  mailed  cbecto  to  defendant,  ac- 
companying each  check  with  langaage  like 
Oils:  "I  am  sending  you  check  for  fl40.00 
rent  for  your  building  for  month  endlnff  Sep- 
tember 16th"— thus  freely,  voluntarily,  and 
forcibly  making  the  paymento  and  directing 
their  application   to   partlcnlariy  named 
months.  What  was  defendant  to  do  in  tbe 
drcumstanees?    He  bad  returned  aevo'al 
checks  several  times,  only  to  have  tbena  sent 
back  to  bim.  He  was  torbiddra  to  hold  tbem 
tor  plaintiff,  and  was  told  to  apidy  tbem 
for  rati  of  ijls  building.  If  plalntUf  insisted 
on  playing  tbe  game  against  the  protest  of 
the  defendant,  we  contande  tt  was  because 
he  was  willing  to  take  **a  icmg  dunce"  at 
getting  even  with  bis  bR)ther4a-law,  LnMn, 
tor  snccesa  In  bis  litigation  tor  Uie  poases- 
skm  of  the  building  would  have  finrced  XiUbIn 
to  mil  him  his  stodk  of  msndkandise  m  "be 
left  ont  in  tbe  ram,"  or  be  might  have  rea- 
soned  tbat  his  litigious  efltorte  would  force 
a  surrender  of  the  building  and  a  sacrifice 
sale  of  8to<^  Wh^ver  his  motive,  wbether 
In  aid  of  his  suit  tor  possession  ot  prranlsea^ 
or  to  drive  a  bargain  with  bis  brotber-ln-law, 
the  bald  fact  remains  that  he  made  the  pay- 
ments of  bis  own  free  will  uid  with  a  full 
knowledge  of  all  the  facte. 

Tbe  plaintiff  testifled  that  defendant,  some 
time  after  all  tile  mon^  had  been  ^d  to 
him,  and  after  be  bad  spent  it,  admitted  aa 
Indebtedness  tn  thesa  words:  *7es;  I  know  1 
owe  it  to  yon,  but  may  beat  you  oat  of  it" 
Defendant,  In  bis  testimony,  deided  saying 
tbat  be  might  beat  plaintiff  out  of  It^  but 
does  not  deny  admltttiw  that  he  owed  It  to 
plaintlfl.  Gh«nt  tiiat  defendajit  said  to 
plalntlfC,  upon  being  asked  for  a  return  ot 
tbe  money,  "Yes;  Z  know  I  owe  it  to  you;* 
that  of  itself  would  not  establish  the  relation 
of  oredltor  and  debtor.  Dtfendant  might 
have  believed  that  be  owed  the  plaintiff,  but 
his  belief  would  not  make  It  so.  It  wu 
merely  bis  eoncluslon  from  the  tacts— an  er- 
presston  ot  his  opinion.  If  defendant  had 
said,  "I  know  I  do  not  owe  it  to  yoa,"  It 
would  have  been  merely  his  opinion  or  con* 
dusion.   In  neither  case  would  bis  <9lnlon 
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or  cflSKduBlen  be  of  kdj  iwobatlve  value,  ex- 
cept as  supported  by  the  detailed  statement 
of  the  facts  upon  which  it  was  baeed. 

Eren  a  gift  Inter  tItos  Irrevocably  Id- 
vests  title  In  the  donee.  22  Cjc  1212.  The 
donee  mlslit,  on  being  asked  for  tbe  return 
of  a  perfected  gift,  under  the  geuerooB  In- 
anence  of  the  aitaatloB,  acknowledge  that  he 
owed  tike  dmor.  but  such  acknowledgmeiU 
would  t>e  without  conaidecatton  and  unen- 
forceable. The  donee  of  a  p^feetad  gift 
Is  tbe  absolute  owner  of  it,  and  aa  much  ao 
against  the  donor  aa  all  the  reat  of  the  world. 
If  that  la  true  of  glfti.  a  fOTttorl  Tohmtarr 
payments  with  a  full  knowledge  of  all  the 
facta,  as  in  this  caae,  Irrevocably  veat  Utle 
of  the  property  In  the  payee.  He  becomes  tbe 
absolute  owner  against  the  payer,  and  aa 
mocb  BO  aa  against  all  the  rest  of  the  world. 
His  statement,  "I  know  I  owe  it  to  you,"  was 
thweCore  not  only  bJs  condualon,  bat,  If  oon- 
■Iderecl  as  an  adoilssion  of  a  fact,  It  was 
wlttout  consideration  and  not  enforceable. 

The  writer  hereof  deslrefl  to  state  that  he 
has  found  the  solution  of  tbe  controverted 
question  a  most  difficult  problem,  lai^ely 
because  be  was  disinclined  to  solve  It  ac- 
cording  to  the  standard  of  rules  that  have 
been  adopted  in  solving  similar  problems  by 
practically  all  the  courts  of  this  land.  It 
seemed  that  defendant  was  getting  something 
for  nothing.  At  first  glance  the  imprecation 
contained  In  the  first  sentaace  of  plaintiff's 
brief,  whoeln  it  is  said,  "Voluntary  payment 
la  80  repugnant  to  Justice  and  right  and  hon- 
esty as  between  man  and  man,"  seemed  Jus- 
tlfled.  Indeed,  If  the  plalntUf  was  here  ask- 
ing relief  by  guardian,  we  conceive  it  should 
be  granted. 

We  have  always  understood  the  law  to  be 
that  persons  nnder  no  1^1  disability,  as  a 
general  rule,  have  power  to  do  as  they  wish 
with  their  own.   They  niay  enter  Into  con- 
tracts ;  they  may  give  away  their  substance ; 
they  may  spend  it  for  mere  baubles;  they 
may  excbange  it  Cor  high  and  riotoas  living ; 
it  may  go  to  satisfy  vanity  or  pride  or  am- 
Utlon;  and  the  courts  are  helpless  to  say 
nay  or  to  control  their  freedom  of  action  In 
those  leapecta.   Gonrta  are  not  instituted  to 
control  and  BUi)ervIse  the  private  dealings  of 
persona  compos  mentis  who  are  upon  en 
equal  footing  and  labor  under  no  restraint 
of  person,  property,  or  mind,  such  as  fraud, 
duress,  coercion,  or  aztortico.   Freedom  of 
contract  and  freedom  in  the  use  and  dis- 
position ot  one's  own  are  no  less  sacred  than 
treedom  of  speech.   If  defendant  bad  offer- 
ed tbe  plaintiff  the  sole  and  exclusive  ease- 
meat  of  the  skies  of  Arizona  in  perpetuity 
(or  aerial  navigation  for  $2,240,  and  th« 
plaintiff,  with  full  knowledge  of  tbe  facts, 
bad  accepted  the  proposition  and  paid  tbe 
price  voluntarily,  tbe  courts  could  not  aid  in 
Its  recovery,  unless  suit  for  Its  recovery 
stUHiid  be  prosecuted  by  bis  guardian. 


The  general  rule  as  to  volnntary  payments 
is  stated  in  30  Oyc.  1298,  as  foUowa:  "Except 
where  otherwise  provid^  by  statute,  a  par- 
ty cannot  by  direct  acUon  or  by  way  of 
set-off  or  counterclaim  recover  money  volun- 
tarily paid  with  a  full  knowledge  of  all  the 
facts,  and  vrlthout  any  fraud,  duress,  or  ex- 
tortion, although  no  obligation  to  make  such 
payment  existed."  And  this  Is  the  rule 
adopted  by  the  English  courts,  the  federal 
courts,  and  all  the  state  courts,  except  the 
states  of  Georgia  and  Kentucky.  To  cite 
Individual  cases  upholding  the  doctrine  an- 
nounced would  be  an  easy  matter,  but  would 
serve  no  ns^t  purpose,  and  only  extend  the 
length  of  this  opinion,  already  too  long. 

[II  There  were  no  material  tacts  In  dls- 
pote,  and  therefore  no  questions  for  a  jury 
to  decide.  "Whather  a  payment  was  made 
voluntarily  or  not  is  a  question  of  law,  where 
the  facta  are  undisputed."  IMow  v.  City,  ISS 
Mich.  720.  m  N.  W.  888»  32  L.  B.  A.  (N.  S.> 
872. 

Without  deddiag  whether  tbe  complaint 
states  facts  sniHclent  to  conatltnte  a  cause 
of  action  in  assumpsit  for  money  had  and 
received,  it  is  clear  to  our  minds  that  the 
plalntttTs  evldmca  failed  to  sustain  snch  ac- 
tion. 

We  tiUnk  we  should  state  that  the  attor- 
neys who  appear  for  plaintiff  on  ttiia  appeal 
had  no  part  In  getting  the  plaintiff  in  the 
predicament  disclosed  by  this  record.  Their 
reliance  here  for  reli^  was  necessarily  upon 
a  failure  of  consideration  and  the  ignoring 
of  the  doctrine  of  voluntary  payment  with 
fnll  knowledge  of  the  facts.  To  uphold  their 
position  would  be  to  say  that  ignorance  of 
the  law  alone  excuses.  As  we  said  In  Copper 
Belle  Mining  Co.  v.  Gileeson,  supra,  gnotlng 
from  Pomeroy,  Eq.  Juris.;  "The  administra- 
tion of  Justice,  tbe  law  itself  as  a  practical 
system  of  the  regulation  of  human  conduct, 
requires  that  some  fundamental  assumptions 
should  be  made  as  postulates.  The  most  im- 
portant of  all  these  is  the  assumption  that 
all  persons  of  sonnd  and  mature  mind  are 
presumed  to  know  the  law.  If  ignorance 
of  the  law  were  generally  allowed  to  be 
pleaded,  there  would  be  no  security  of  1^1 
rights,  no  certainty  In  Judicial  Investigations, 
no  finality  of  litigation." 

Judgment  Is  reversed,  with  directions  to 
dlsmlSB  complaint 

FBANKLIM,  a  J.,  and  OUNNINOHAH,  J., 
concur. 


COWAN  V.  BAMSBY  et  aL    (Now  13510 
(Snpreme  Coact  of  Arkona.    May  6,  1914.) 
Buxs  AND  Notes  (1  140*)— AoooMMonAiioit 

Makbb— ExTsnszoN  ot  Tims  or  Patmsmi^ 

Effect. 

Under  Negotiable  iDBtrumeots  Act  (Civ. 
Code  1918,  pars.  4174,  4205,  4264,  4266,  4336), 
defining  an  aoeommodatioD  maker  and  specif  jng 
the  ways  in  which  a  negotiable  tnBtrumeut  may 
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4m  discharged,  an  accommodation  maker  is  not 
disclmrKed  bj  aa  estenaion  of  the  time  of  pay- 
ment, punmant  to  an  agreement,  made  without 
his  knowledge,  hj  the  holder  and  the  principal 
maker. 

[Ed.  Note.— For  other  cases,  aee  Bills  and 
Notes,  Cent.  Dig.  8S  355-359;  Dec.  Dig.  {  140.»] 

Error  from  Superior  Court,  Cochise  Coun- 
ty ;  Fred  Sutter,  Judge. 

Action  by  William  Cowan  against  Frank 
Ramsey  and  others.  There  was  a  Judgment 
for  defendant  Peter  Johnson,  and  plaintiff 
brings  error.  Beversed  and  remanded. 

O.  Gibson,  of  Tombstone,  for  plaintiff  in  ei^ 
ror.  Oleon  T.  Knapp,  of  Bisbee,  for  defend- 
ant In  error. 

BOSS,  J.  The  plaintiff  In  error  sued  the 
defendants  In  error  to  recover  upon  the  fol- 
lowing promissory  note:  "4000.00.  Douglas, 
Arizona,  Jan.  30,  1908.  Twelve  months  after 
date,  for.  value  received,  we  promise  to  pay 
to  the  order  of  William  Cowan  four  thou- 
sand no/ioo  dollars  at  Bank  of  Douglas, 
Douglas,  Arlsona,  with  Interest  thereon,  from 
date  until  paid,  at  the  rate  of  12  per  cent 
per  annum  payable  monthly;  the  said  Inter- 
est, If  not  BO  paid,  to  be  added  to  and  become 
a  part  of  the  principal,  and  to  bear  the  same 
rate  of  Interest,  and  In  case  suit  or  action 
Is  Instituted  to  collect  this  note,  or  any  por^ 
tlon  thereof,  we  promise  to  pay,  besides  the 
crfsts  and  disbursements  allowed  by  law,  such 
Additional  sum  as  the  court  may  adjudge 
reasonable  as  attorney's  fees  In  such  suit  or 
action.  Frank  Ramsey.  Mrs.  Frank  Ramsey. 
Peter  Johnson."  -The  defendant  answered: 
That  be  received  no  part  of  the  money  for 
whl<^  the  note  was  given,  and  that  he  "only 
signed  and  executed  the  said  note  as  surety, 
and  not  as  a  principal  maker  thereof,  all  of 
which  was  at  the  time  th^  and  there,  and 
ever  since  has  been,  known  to  idalnttff." 
That  the  plaintiff,  the  holder  of  note,  without 
.the  knowledge  or  consent  of  defendant,  had 
on  June  28, 1911,  after  note  was  due  and  pay- 
able, bound  himself  by  agreement  with  the 
principals  on  said  note,  Frank  Ramsey  and 
Lula  Ramsey,  to  extend  the  time  of  payment, 
and  had  by  sadi  agreemwt  postponed  his 
right  to  enforce  the  payment  of  said  Instru- 
ment There  was  a  trial  to  the  court;  with 
Judgment  for  defendant 

The  question  Is  as  to  whether  the  matters 
set  up  by  defendant  constitute  a  defense.  In 
othtt  wofds,  is  the'defeAse  ot  extension  of 
time  of  payment  by  the  holder  of  a  negotiable 
promissory  note  to  the  principal  available 
to  an  accommodation  comaker  when  the  ex- 
tension is  granted  without  his  consent  nnder 
the  Negotiable  Instmment  Act?  Tltie  36,  R. 
8.  Ailxona  1913. 

Under  the  law  merchant  or  common  law 
affecting  commercial  paper,  "a  definite  and 
binding  agreement  between  the  holder  and 
the  maker  or  acceptor  of  commercial  inper 
extending  the  time  of  payment  will  discharge 
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the  surety  thereon,  IticlndlnK  a  }olnt  maker 
who  is  in  fact  a  surety  or  accommodation 
maker,  to  the  knowledge  of  the  holder, 
*    *    *   unless  he  consents  to  the  extension, 
or  is  estopped,  or  waives  the  rl^ht  to  set  up 
a  discharge  by  a  binding  agreement  after 
the  extension."   7  Cyc  882;   McOlaas^  v. 
TyrreU,  5  Ariz.  61, 44  Fac.  1088.  The  defend- 
ant's answw,  therefore,  is  a  good  defense, 
unless  the  common-law  rule  has  been  chang- 
ed or  supplanted  by  statute^  Paragraph  4174 
defines  "an  accommodation  paii7"  as  "one 
who  has  signed  the  instrument  as  maker, 
drawer,  acceptor  or  indorse  without  receiv- 
ing value  therefor  and  for  the  purpose  of 
lending  his  name  to  some  other  person.  Sudi 
a  person  Is  liable  on  the  Instroment  to  a 
holder  for  value,  notwithstanding  such  hold- 
er, at  the  time  of  taking  the  instrument; 
knew  him  to  be  only  an  accommodation  pax- 
ty."   Paragraph  4205  Is:   "The  maker  of  a 
negotiable  Instrument  by  making  It  engages 
that  he  will  pay  It  according  to  its  t«ior; 
and  admits  the  existence  of  the  payee  and 
his  then  capacity  to  indorse."  Paragraph 
4336  is:    "The  person  'primarily'  liable  on 
an  instrument  Is  the  person  who  by  the  terms 
of  tile  Instrument  is  absolutely  reanired.  to 
pay  the  same.    AU  other  parties  are  'sec- 
ondarily' liable."   Paragraph  4264  provides 
how  primary  parties  may  discharge  negotia- 
ble Instruments  In  these  words:   "A  negotia- 
ble instrument  Is  discharged:   (1)  By  pay- 
ment In  due  course  by  or  on  behalf  of  tlie 
principal  debtor.    (2)  By  payment  In  due 
course  by  the  party  accommodated,  where 
the  instrument  is  made  or  accepted  for  ac- 
commodation.  (3)  By  the  Intentional  cancel- 
lation thereof  by  the  holder.   (4)  By  any  oth- 
er act  which  will  discharge  a  simple  con- 
tract for  the  payment  of  money.   (5)  When  the 
principal  debtor  becomes  the  holder  of  the  In- 
strument at  or  after  maturity  in  bis  own 
right"   And  paragraph  4265  provides  how 
secondary  parties  may  discharge  negotiable 
instruments,  as  follows:    "A  person  secon- 
darily liable  on  the  instrument  Is  discharged : 
(1)  By  any  act  which  discharges  the  Instru- 
ment.  (2)  By  the  Intentional  cancellation  of 
his  signature  by  the  holder.   (3)  By  the  dis- 
charge of  a  prior  party.   (4)  By  a  valid  ten- 
der of  payment  made  by  a  prior  party.  (5) 
By  a  release  of  the  principal  debtor,  unless 
the  holder's  right  of  recourse  against  the  par- 
ty secondarily  liable  Is  expressly  reserved. 
(6)  By  any  agreement  binding  upon  the  holder 
to  extend  the  time  of  payment,  or  to  post- 
pone the  holder's  right  to  enforce  the  instru- 
ment, unless  made  with  the  assent  of  the 
party  secondarily  liable,  or  unless  the  right 
of  recourse  against  such  party  la  expressly 
reserved." 

The  Negotiable  Instmment  Law,  aa  found 
In  our  statutes,  has  been  adopted  by  many 
of  the  states  with  a  view  of  secnrlng  uni- 
formity and  "to  remove  the  confusion  or  un- 
certainty whldi  might  arise  from  conflict  ot 
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atetotes  to'  Jndtdil'-'aedrioiiB  ftmongst  the 
aereral  statM  aad  to  make  pliUii,  eertaln,-and 
general  tbe  coDtnlUnc  rules  of  law."  TTnton 
Trust  Oo.  V.  Mc4»nty,  213  Mass.  306.  08  N. 
El  079,  Ann.  Obs.  191SC,  62S.  In  tbis  case 
the  comt  had  before  It  tbe  Identical  onestlon 
that  we  ttave,  and  In  discnsalns  Qie  act,  and 
like  sections  thereof  ae  we  liave  Quoted,  said: 
"Approacblng  tlie  act  from  ttils  point  at  view 
lonifoirmlty).  It  te  appaient  that  no  relation 
«t  prlntiipal  and  sorety  is  established  or  wn- 
tanplated  by  any  of  lU  seotlons.  It  d^w- 
ndnes  tiie  UablUty  of  the  Tartons  parties  to 
tiw  wegodable  Instnunoit  on  the  baata  of  that 
mbix^  te  written  on  tbe  imper.  The  obUga- 
tlOB  ttl  all  makers^  whether  tor  accommoda- 
tion or  oOierwlBet  Isto  pay  to  the  holder  for 
Talne  aceordbig  to  the  terms  of  the  Mil  or 
note  Their  obligation  is  primary  and  abso- 
lute. 8ectl<as  77,  20a  The  act  matcee  no 
provlMon  for  the  proof  of  another  and  dif- 
ferent relation  than  that  expressly  under- 
taken and  defined  by  the  tmor  of  the  instm- 
muit  dgaed.  The  fact  that  om  is  an  ac- 
commodation maker  gives  rise  to  a  duty  no 
less  or  greater  or  different  to  the  holder  for 
Talne  than  that  imposed  upon  a  maker  who 
received  value;  This  Is  exiveaB^  provided  by 
the  act,  even  though  such  holder  knew  at 
the  time  tliat  the  maker  was  an. accommoda- 
tion maker.  Section  46.  The  act  furtbw 
pfovidee  In  >  de&Mte  terms  that  the  Inatm- 
ment  and  hence  one  primarily  liable  Is  dl»- 
diaiged  in  one  of  five  different  ways  (section 
136);  that  is,  by  payment  by  the  principal 
debtor,  or  by  the  party  accommodated,  by 
cancell^on,  by  any  other  act  which  wo^ld 
dlschai^  a  idmple  contract,  and  by  the  prin- 
cipal debtor  becoming  the  owner  at  or  after 
maturity.  There  is  no  mention  here  of  a 
discharge  of  an  accommodation  party  by 
extension,  of  time.  B\it  among  tbe  ways  in 
which  a  party  HecondariJy  liable  may  be  dls-. 
charged  la  {section  1S7>  an  agreement  by  the 
holder  to  ejctend  the  time  of  payment  or  to 
postpone  his  dght  to  enforce  the  inatroment 
'unless  made  with  the  assent  of  the  party 
secondarily  liable  or  unless  the  right  of  re- 
course at^ilnst  such  party  la  expressly  re- 
served.' 'Whatever  force  might  attach  to 
the  enumeration  of  ways  In  which  the  In- 
Htroment  and  consequently  parties  primarily, 
liable  might  be  discharged,  if  this  provision 
Btood  alone,  the  inference  arising  from  the 
omission  of  extension  of  time  ,from  such 
numeration  and  its  Inclusion  among  the 
ways  In  which  persons  secondarily  liable  may 
be  discharged,  la  almost  Irresistible  that  the 
legislature  did  not  Intend  that  persons  pri- 
marily liable  should  be  discharged  In  that 
loanner.  These  two  sections  standing  side 
1>7  side,  both  dealing  with  the  subject  of  dls- 
<^ge  of  liabilities  of  parties,  the  one  men- 
tioning, the  other  not  mentioning,  extension 
Qt  time  b7  the  holder  as  a  m^ms  of  working 


discharge  of  ItabUlty,  cannot  be  treated  as 
accldenM  or  -wtthoDt  •  slgolflcaDce. '  it  Is 
stopng  pcoof  of.  a  .legldat^ye  pnrpose  to 
change  the  pre-existing  law  of  the  comnum- 
wealth.  These  considerations  ontwele^  the 
argmncot  adduced  fnnn  tbe  fact  that  the 
'instmment'  rather  than  'parties  primarily 
liable*  is  the  language  need  in  section  136  and 
from  the  phrase  of  clause  4,  to  the  eCtect  that 
the  instrument  may  be  discharged  'by  any 
other  act  which  wlU  dlac^iaq^  a  simple  cent 
tract'  The  act  establishes  a  liabiUty  on  the 
part  of  an  accommodation  maker,  which  la 
not  affected  by  an  extension  of  time  given  by 
the  holdtf  to  any  other  party  to  the  note, 
even  though,  as  between  such  party  and  the 
accommodation  maker,  a  different  rdatlon 
may  subsist  in  fact  from  that  appearing  on 
the  face  of  the  paper.  The  result  is  to  ren- 
der somewhat  more  rigid  the  rights  of  the 
parties  as  set  forth  in  the  written  instru- 
ment, and,  eo  far  as  holder  te  eonoerned, 
to  establish  liability  to  him  upon  a  firm  basis* 
not  easily  shaken  by  parol  evidence." 

The  role  expressed  in  the  above  Quotation 
is  that  adopted  by  all  tbe  courts  that  have 
had  occasion  to  pass  upon  the  Negotiable  In- 
strument Law  (Vanderford  v.  Farmers',  etc, 
Nat  Bank,  105  Md.  104,  60  Ati.  47,  10  U  & 

A.  [N.  S.]  129;  GeUers  v.  Meachem,  49  Or. 
186,  89  Pac.  426.  10  L.  R.  A.  [N.  S.]  133,  13 
Ann.  Caa^  997;  Wolstenholme  r.  Smith.  34 
Utah.  800,  97  Pac.  829;  Bradley  Engineering, 
etc.,  Co.  V.  Heybum,  56  Wash,  628,  106  Pac. 
170.  134  Am.  St  Bep.  1127;  National  Cttl- 
zens'  Bank  v.  TopUtz,  81  App.  DIt.  698,  81 
N.  Y.  Snpp.  422,  affirmed  on  another  ground 
178  N.  T.  464,  71  N.  a  1;  Hlchaids  v.  Mar- 
ket Bxch.  Bank  Co.,  81  Ohio  6t  348,  90  N. 

B.  1000,  ao  li.  R.  A.  [N.  8.]  9»;  Frlttfl  v, 
Klrcbdorfer,  186  Ky.  643,  650, 124  &  W.  882), 
except  the  lone  case  of  FuUertoo  Lumber  Co. 
V.  Snouffer,  139  Iowa,  176,  lit  N.  W.  SO. 
In  this  case  It  was  held  that,  as  between  the 
immediate  parties  to  the  Instrument,  an  ex- 
tension of  time  by  tbe  bolder,  without  thei 
consent  of  the  acconunodatlon  maker,  wottld 
discharge  the  latter,  on  the-  theo^  that  In 
such  case  the  payee-  was  not  a  holder  in- 
due course.  It  seems  to  us  that  such  a  ctm- 
struetlou  of  the  statute  d|Q^9  not  comport 
with  cither  its  letter  or  ispirit  The  other 
construction  appeals  to  us  as  the  correct  one ; 
besides  It  has  the  sanction  ^^t  the  great  ma- 
jority qf  the  courts,  and,  by  following  it, 
uniforiaity  of  decision  Is  more  nearly  se- 
cured aud  the  object  of  the  act  accomplished. 

We  think  the  answer  failed  to  state  a  de- 
fense. 

The  Judgment  is  reversed,  and  tbe  cause 
is  remanded  for  further  proceedings  not  In- 
condstent  with  this  oidulon. 

FRANKLIN,  a  and  CUNNINOHABf, 
J.  concur. 
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riiMA  oovmrz  t.  sturgbs.  (No.  ibh.) 

vf^npreme  Cotut  <^  Arlxona.  May  6,  1914u) 

1.  Officebs  (S  100*)— Coufenbation— Right 
TO  Change. 

In  the  absence  of  conatitutional  probibi- 
tiona,  tbe  compeDsation  of  &aj  public  officer 
may  be  increased  or  diminisbecl  at  any  time 
dnnng  the  term  for  which  be  was  elected. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  H  163-157;  Dae  Dig.  |  lOO.'J 

2.  Oeticbbs  (S  100*)— GouHENSATion— Bight 
TO  Change. 

Const,  art.  4,  {  17,  prohibiting  the  fncreach 
ing  or  diminishing  of  the  compensation  of  any 
public  officer  during  his  term  of  office,  abridges 
the  legislative  power  to  increase  the  compensa- 
tion of  any  public  officer  daring  bis  term,  but 
the  compenBation  prescribed  for  and  as  an  inci- 
dent to  tbe  office  at  the  beginning  of  a  term  must 
remain  during  tbe  term. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  S8  152-157;  Dec  Dig.  {  100.*] 

a.  OmcBES    (I  100*)— COUMTT  O'BEASUKEBr- 

Salabibs— Modification  Dubing  Xebm. 
Under  Civ.  Code  1901,  paragraph  2608.  di- 
viding Into  classes  counties  based  on  the  as- 
sessed Talaation  of  property  for  the  fixing  of 
eompenaation  for  eonnty  officers,  and  paragraph 
2609  as  amended  by  Laws  1906,  c.  11,  providing 
that  county  officers  shall  receive  such  compenaa- 
tion  as  is  provided  for  and  none  other,  and  par- 
agraphs 2dlO,  2611,  fixing  the  salaiy  of  treas- 
urers of  counties  baling  an  asseesea  valnatton 
of  $9,000,000  or  more  at  $2,500  per  annum,  and 
in  counties  having  an  assessed  valuation  of 
$3,000,000  or  more  s  salary  of  $2,200  per  an- 
aam»  fix  tiie  eompwaation  of  count;  tieasarers, 
and  a  county  treasurer,  wtitled  at  the  time  of 
his  election  to  a  salary  of  $2,200,  is  entitled  to  a 
salary  of  $2,500  when  during  his  term  tbe  as- 
sessed valnatlon  exceeds  $9,000,000,  notwith- 
standing Const  art  4,  S  17,  prohibiting  an  in- 
crease m  compensation  during  the  term  of  of- 
fice, and  notwithstanding  Laws  1912,  c  93, 
classifying  the  counties  according  to  population 
for  the  fixing  of  salaries  of  county  officers,  which 
is  inapplicable  because  enacted  dmtv  the  term 
of  office. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  8g  162-157 ;  Dec.  Dig.  i  100.»] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Yuma  Goun- 
ty;  Frank  Baxt^.  Judge. 

Action  by  W.  W.  Sturges  against  Yuma 
County.  From  a' judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Fred  L.  Ingraham,  of  Ynma,  for  appellant 
Wuppennan  ft  Wuppennan,  of  Yuma,  for  ap- 
pellee; 

FRANKLIN,  O.  7.  The  appellee  la  the 
treasurer  of  Yuma  county.  The  term  of  ofi9ce 
to  which  he  was  elected  began  on  the  14th 
day  of  February,  1912,  and  will  end  on  the 
Slat  day  of  December,  1014.  The  compensa- 
tion of  appellee  as  such  treasurer  for  the 
month  of  September,  1913,  la  the  matter  In 
dispute; 

[1]  A  public  officer  Is  entitled  to  the  salary 
^Tided  by  law  as  an  Incident  to  tbe  office. 
TTntesa  the  fundamental  law  places  a  limita- 
tion npon  the  lawmaking  power,  that  power 
may  regulate,  alter,  Increase,  or  rtiminmi  the 


conpensaUoa  at  ndi  en  Htow  at  any  ttmeu 
[2]  Having  Ita  basic  Idea  In  principles  oC 
the  soundest  public  policy  that  a  public  of- 
ficer should  rec^ve  that  compenaatton  fixed 
by  law  wUbont  Increase  or  dlmlsntioB  dar- 
ing his  term  ia  office,  In  other  words,  that 
oompenaatlon  In  tbe  oontemplation  of  tbe  as- 
pirant and  the  people  when  they  elected  him. 
the  Constitution  has  plaeed  an  InhlMtlon  up- 
on the  lawnmklng  power  la  tbla  language : 
"The  Legislfttare  shall  never  grant  any  ex- 
tra convienBation  to  any  pnbUc  officer;  ag^it, 
a^ant,  or  oontfaetor.  after  the  sftrTloes  abaU 
have  beta  rendered  or  the  omtract  entered 
into,  nor  shall  the  cooipensatlon  of  any  pub- 
lic officer  be  Increased  or  dlmlniohed  daring 
his  term  of  office."  Article  4,  $  17,  Consti- 
tutJon  of  AriEona.  When  the  salaries  or  com- 
pensation at  public  officers  have  been  defi- 
nitely fixed  or  prescribed  by  law.  ^ther  by 
the  Constitatlon  of  the  state  or  by  some 
statute  made  In  pursuance  thereof,  tbe  salary 
or  compensation  bo  prescribed  may  not  be 
increased  or  diminished  during  the  term  of 
the  officer. 

It  is  at  once  seen  that  the  coostltutkMial 
restriction  Is  an  abridgement  of  the  law- 
making powar  to  eithor  Increase  or  diminish 
that  compensation  of  tbe  officer  during  bis 
texm,  and  which  was  prescribed  for  and  as 
an  Incident  to  the  office  at  tbe  beginning  of 
his  term;  that  during  his  term  of  ofllce  tbe 
public  officer  enjoys  exemi^on  from  le^la- 
tlve  Interfermce  and  control  over  tbe  amount 
of  his  compensation,  and  at  the  same  time 
has  a  curb  put  upon  his  activity  In  the  direc- 
tion of  an  Increase  of  compensation,  whether 
such  activity  be  worthy  or  pernicious.  In 
fine  he  may  devote  his  attention  to  the  per- 
formance of  his  official  duties,  unembarrass- 
ed by  any  feeling  that  his  worth  Is  being 
niggardly  rewarded  In  money,  and  the  off- 
spring of  such  a  feeling  which  usually  moves 
in  the  direction  of  Increased  compensation. 
At  the  same  time  there  is  the  counterpart 
which  attends  him  with  a  security  from  the 
wretched  thought  that  others  may  become 
Imbued  with  the  conviction  that  his  stipend 
Is  much  to  large  for  one  of  his.  capacity, 
and  thus  move  with  the  pruning  hook  by  way 
of  economy  In  the  public  funds,  or  that  de- 
sire which  might  In  time  find  congenial  soil 
in  the  breast  of  a  people  desiring  to  get  rid 
of  an  officer  altogether,  and  to  that  end  take 
away  that  compensation  which  he  hath. 

[i]  Tbe  matter  of  paramount  Importance 
here,  then.  Is  to  ascertain  what  compensa- 
tion was  fixed  or  prescribed  by  law  when 
the  term  of  office  of  the  appellee  commenced. 
That  compensation  was  prescribed  by  the 
Revised  Statutes  of  Arizona,  1901.  We  shall 
consult  the  provisions  thereof  which  are 
relevant  to  the  Inquiry  at  hand.  Paragraph 
2008  provides: 

"That  for  OiB  purpose  of  fixing  HbB  com- 
pmsatlon  of  connty  oOiaen  the  counties  of 
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ttkct  stn.*e  mie  banby  divided  li^  tbe  £oUow> 

■"l.  GouDtUaB  baring  an  equalized  assess- 
«d  vmluatlon  of  property  of  three  mlllloa 
doUajns  or  more,  shall  be  counties  oX  Uw  first 

"3.   •     •  • 
•     ♦  • 
"S.    •     •  • 

Paragraph  2609,  as  amended  by  the  Laws 
•f  chapter  11,  reads  as  loUows:  "Coua- 

\ar  olBoers  diall  receive  such  compensatloji  as 
Is  provided  hereafter  and  oone  other:  All 
■alaxiesi  unless  otherwise  provided,  shall  be 

paid  quarterly  at  the  end  of  each  Quarter; 

provlcled  that  in  cotmtleB  of  the  first  class, 
boards  of  sopervlsora  of  said  counties 

may  by  resolution  provide  that  all  salaries 

■tkall  be  paid  monthly  at  the  end  of  each 

montb." 

Parastapb  2611  provides:  "County  treas- 
Tixers  sbaU  receive,  In  counties  of  the  first 
clAss,  a  salary  of  two  thousand  two  hundred 
dollars  per  annmn,   *   *   * " 

?aragraph  2610  provides:  "The  treasurers 
of  Uie  counties  of  the  first  class  having  an 
aMaased  valuation  of  nine  million  dollars 
aztd  over  in  the  state  of  Arizona  shall  each 
zeceive  a  salary  of  twenty-five  hundred  dot- 
^er  annum." 
Wben  tbe  term  of  office  of  appellee  com- 
menced Yuma  county  was  a  county  of  the 
first  Glass,  and  at  the  time  tbe  equalized  as- 
sessed valuation  of  the  property  in  the  coun- 
ts was  more  than  $3,000,000.  bat  less  than 
$e.000,00a    in  the  month  of  August,  1913, 
howevOT,  pursuant  to  law,  the  state  board  of 
eqnaUzation  fixed  the  assessed  valuatlim  of 
property  in  said  county  in  an  amount  over 
the  sum  of  |9,000,000,  to  wit,  the  sum  of  $18,- 
280,659.50.  The  appellee  claimed  hb  salary 
for  the  month  of  September,  1913,  at  the  rate 
ot  )2,500.  to  wit,  in  the  sum  of  $208.83,  which 
the  county  declined  to  pay,  hence  this  ac- 
tion.  When  ^>pellee'8  term  of  office  began 
his  salary  as  treasurer  of  a  county  of  the 
first  claas  was  deflnitdy  fired  and  prescribed 
^3  \Kw.  While  the  equalized  assessed  val- 
nfttion  of  property  in  the  coimty  remained 
less  than  $9,000,000,  he  was  entitled  to  a  sal- 
U7  at  the  rate  vt  $2,200  per  annum,  it  being 
ilso  piDvlded  in  the  law  pzescrlUng  such 
K\&Tjr  that  when  the  county  has  an  assess- 
ed  valuation  of  $8,000,000  and  over,  then  the 
treunrer  thereof  Ib  entitled  to  compensation 
>t  Qie  rate  ct  $2,600  per  annnm,  being  in  the 
wmtUy  sum  of  $208.3a 

cbapter  03,  Laws  of  191^  for  the  pur- 
of  regulating  and  firing  the  compensa- 
tion ot  all  county  and  precinct  officers,  the 
mm\  counties  of  the  ^te  are  classified 
*KOTdliig  to  population.  The  classiflcatioti, 
^der  this  act  designates  Ttuna  county  as  a 
fmatj  of  ttie  eighth  class,  and  the  salary  of 
tte  tteamrer  of  such  county  Is  fired  in  the 
^  of         per  BDnnm.   This  act  la  not 


a^Ucable  to  the  appellee  for  the  reason  that 
such  application  is  prohibited  by  section  17, 
article  4,  of  the  Constitution)  which  forbldi; 
the  Increase  or  diminution  of  the  compensa- 
tion of  any  public  officer  during  his  term  of 
office.  The  appellant  argues  that  If  chapter 
93,  supra,  may  not  be  applied  because  in  con- 
travention'of  the  Constitution,  then  para- 
graph 2610,  Bopra,  should  not  be  applied  for 
the  same  reason,  and  therefore  appellee's 
salary  must  be  as  provided  in  paragrat>fa 
2611,  supra.  Such  a  p<»Ition  Is  not  tenable. 
A  consideration  of  the  statute  fixing  the  com- 
pensation of  the  appellee  at  tbe  beginning  of 
his  term  of  office  will  make  clear  the  dis- 
tinction. When  his  term  of  office  began,  bis 
compensation  was  definitely  fixed  and  pre- 
scribed according  as  the  assessed  valuation 
of  the  county  may  be  ascertained,  if  less 
than  $9,000,000  a  certain  sum,  and  If  $9,- 
000,000  and  over  a  certain  sum;  the  fiuctua< 
tion  not  being  occasioned  by  any  subsequent 
legislative  action,  but  by  operation  of  tbe 
very  law  in  force  and  effect  and  controlling 
the  compensation  of  the  office  at  the  begin- 
ning of  appellee's  term  of  office— by  the  op- 
eration of  that  law  automatically. 

Section  9  of  article  11  of  qie  California 
Constitution  reads  as  follows:  '^The  com- 
pensation of  any  county,  city,  town,  or  mu- 
nicipal officer  shall  not  be  increased  after 
his  election  or  during  his  term  of  office;  nor 
shall  the  term  of  any  sach  officer  be  extend- 
ed beyond  the  period  for  which  he  is  elected 
or  appointed."  It  will  be  observed  that  the 
inhibition  there  applies  only  to  an  increase 
of  compensation  and  not  to  its  diminution. 

In  the  case  of  Puterbaugh  v.  Wadham,  162 
CaL  611,  123  Pac.  801,  tbe  court  having  the 
question  of  the  salary  of  a  Justice  of  tb» 
peace  being  automatically  increased,  under 
a  statute  ^*kt!"g  when  he  went  into  office, 
said:  "Section  9  of  article  U  is  an  Inhibi- 
tion directed  to  tbe  Legislature  because  it 
applies,  not  only  to  attempted  increases  of 
salaries,  but  to  efforts  to  ertoid  terms  of 
office.  Tbe  latter  part  of  the  section  is 
questtonably  a  limitation  iqK>a  le^l^^'^^ 
power,  and  the  former  from  Its  association 
should  be  almilarly  construed.    We  thlnit 
the  section  could  have  no  application  to  tne 
change  In  salary  doe  to  the  passing  of  ^ 
dty,  not  by  legislative  act,  but  by  Increasea 
population,  from  one  class  to  another— ^ot 
a  legislative,  but  an  automatic,  change. 
petitioner  was  elected  Justtce  of  the  P«a°^?^® 
statute  otabUshed  bis  salary  at  $2,0OU  a 
year  because  of  tbe  population  of  San  Dlejoi 
but  the  same  statute  fixed  the  salary  ol  a 
Justice  of  the  peace  In  a  dty  of  the  second 
dass,  and  tbe  evolution  of  the  city  i^to  that 
class  did  not  increase  his  salary  "       •  " 
merely  placed  him  In  a  new  class  hi  wWcn 
be  wis  ^titled  to  a  <»^^,^}^^ll^ 
happened  to  be  Ui  ercea^of  P^^^^^ 
him  wben  he  took  the  ofBoe. 
of  a  change  in  his  status 
grow  into  another  cla»  have  neen  « 
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the  contemplatioD  of  tbe  officer  and  of  the 
people  who  elected  him.  That  this  change 
would  operate  to  increase  his  salarr  most 
also  have  been  within  their  contemplation, 
and  section  9  of  article  11  of  the  Constitu- 
tion, which  was  designed  to  protect  taxpay- 
ers from  legislative  interference  with  their 
rights  by  increadng  the  compensation  paid 
to  their  elected  officers  without  consent  of 
the  electorate  would  have  no  application  to 
such  a  case  as  this." 

Under  the  facts  before  us  the  reasoning  in 
the  Puterbaugh  Case  Is  especially  forcible. 
Under  the  classification  in  force  when  appel- 
lee went  Into  office,  Xoma  county  was  a  coun- 
ty of  the  first  class,  with  an  assessed  valua- 
tion less  than  $9,000,000;  his  compensation 
was  therefore  fixed  at  $2,200  per  annunL 
In  August,  1913,  Tuma  county,  while  still  re- 
maining a  county  of  the  first  class,  never- 
theless its  equalized  assessed  valuation  be- 
came more  than  $9,000,000,  and  appellee's 
compensation  was  therefore  fixed  at  $2,500 
per  annum.  Not  by  virtue  of  any  subsequent 
legislative  action,  but  solely  by  the  automat- 
ic operation  of  the  very  law  in  effect  at  the 
beginning  of  the  term,  and  which  law  def- 
initely prescribed  and  fixed  the  compensation 
incident  to  the  office,  the  amount  thereof  be- 
ing graded  according  to  the  determination 
of  an  extraneous  fact,  to  wit,  the  fact  of  the 
eQuallzed  assei^sed  valuation. 

Let  US  compare  the  statute  of  1901  with  a 
statute  supposed.  If  the  statute  existing 
when  appellee  went  into  office  made  provision 
that  tbe  term  of  his  office  shall  begin  on 
the  14th  day  of  February,  1912,  and  end  on 
the  31st  day  of  December,  1914,  and  that 
such  officer  shall  receive  a  salary  of  $2,200 
for  the  first  year  of  tbe  term,  and  thereafter 
during  the  remainder  of  said  term  the  of- 
ficer shall  receive  a  salary  at  the  rate  of 
$2,500  per  annum,  and  that  the  salary  of 
such  officer  so  provided  shall  be  paid  month- 
ly, one  could  not  be  persuaded  that  the  pro- 
visions of  such  a  statute  are  within  the  In- 
hibition of  the  Constitution  prohibiting  the 
compensation  of  a  public  officer  from  being 
increased  during  his  term  of  office.  In  this 
Instance,  also,  the  amount  would  be  graded 
according  to  the  determination  of  an  ex- 
traneous fact,  to  wit,  tbe  fact  of  one  year 
of  the  term  having  expired.  The  law  as  It 
is  and  the  one  supposed,  though  differing 
In  the  medium  of  expression,  do  not  differ 
in  their  application.  Tbe  two  statutes  differ 
in  words,  but  not  In  the  effect  of  the  words. 

The  constitutional  Inhibition  has  no  appli- 
cation here,  and  the  Judgment  of  the  lower 
court  awarding  appellee  compensation  for  the 
month  of  S^tember,  1913,  In  the  sum  of 
$206.33,  being  at  the  rate  of  |2,B00  per  an- 
num, la  correct 

The  judgment  Is  affirmed. 

B088.  J.,  concon. 

OUNNINGBAM,  J.  (dissenting).  Section 
28,  &  93,  Laws  1912,  repeals  all  laws  in  con- 
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flict  with  the  provisions  of  that  diapter. 
Paragraphs  2608,  2610,  and  2611,  Rct.  St 
Aria  1901,  fix  the  compensation  of  county 
treasurers  upon  a  basis  of  assessed  valuation 
of  property.  The  laws  of  the  territory  of 
Arizona  were  continued  in  force  as  laws  of 
the  state  of  Arizona  "until  they  expire  by 
their  own  limitations  or  are  altered  or  re- 
pealed by  law."  Section  2,  art  22,  Constitu- 
tion of  the  state.  Paragraph  2611,  Rev.  St 
Ariz.  1901,  Is  given  force  in  the  majority 
opinion  as  fixing  the  compensation  of  the 
treasurer  of  Tuma  county  for  the  month  of 
September,  1913.  If  chapter  93,  Laws  of 
1912,  is  not  effective  as  a  repeal,  then  sec- 
tion 2  of  article  22,  Constitution,  must  be 
construed  as  limited  by  section  17  of  article 
4,  Constitution,  as  to  repeal  of  laws  fixing 
the  compensation  of  county  officers  as  well 
as  increasing  or  diminishing  their  compensa- 
tion during  their  term  of  office.  To  hold 
that  a  statute  which  Is  not  the  means  of 
fixing  an  officer's  compensation  at  any  time 
prior  to  its  repeal  Is  continued  In' force  dur- 
ing a  term  of  .office  for  the  sole  purpose  of 
allowing  the  condition  to  arise  by  which  the 
salary  may  be  fixed  with  reference  to  such 
statute  is  in  effect  giving  an  officer  a  vest- 
ed right  in  a  law  fixing  his  compensation 
conditionally. 

I  cannot  approve  such  doctrine  as  within 
the  Conatitution  or  legislative  intent  An 
officer  is  entitled  to  such  salary  only  as  is 
affixed  to  the  office  he  holds.  He  has  no 
rights  in  a  statute  providing  certain  condi- 
tions, such  as  an  Increase  In  the  assessed 
valuation  of  property  by  wlilch  his  salary 
automatically  becomes  Increased,  the  con- 
dition arising.  In  this  case  paragraph  2611, 
Rev,  St  Ariz.  1901,  was  repealed  May  81, 
1912.  Plaintiff  made  no  claim  that  tbe  as- 
sessed valuation  of  property  in  Yuma  coun- 
ty readied  $9,000,000  and  over  prior  to  Au- 
gust, 1918,  more  than  a  year  after  tbe  re- 
peal bad  become  effective;  I  am  clearly  of 
optoiott  ttaat  paragraph  2^1,  Rev.  St  Aria. 
1901,  cannot  be  the  basis  for  fixing  bis  com- 
pensation after  Its  repeal  a  year  previoas 
to  the  time  when  it  is  invoked  for  that  pur- 
pose by  tbe  reason  of  an  increase  in  the 
assessed  valuation  of  property.  Plaintiff's 
compensation  must  either  remain  as  fixed 
by  paragri^  2610.  Rev.  St  Arli.  IflOO.  whldi 
fixes  bis  compensation  at  the  commencement 
of  his  term  of  office  or  be  fixed  by  tbe  pro- 
visions of  chapter  03,  Laws  of  1912.  If  fixed 
by  paragrapai  2610,  Bev.  St  Aria.  1901.  not- 
withstanding Uie  repeal,  it  Is  because  of  sec- 
tion 17  ot  article  4,  Constitution ;  if  fixed  by 
the  prori^ons  of  chapter  this  is  because 
section  2  of  article  22,  Constitution,  la  to 
be  construed  vitb,  and  as  an  exertion  to; 
section  17  of  article  4.  GonsUtation.  This 
Is  the  proper  rule  of  construction  applicable 
to  the  matter,  Cooley,  Const  Umit  iv<  91t 
92  (17th  Ed.),  and  ^ves  every '  word  and 
clause  of  both  sections  of  the  Constitution 
a  meaning  and  preserves  the  Talidll?  of 
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d^mpter  93,  Laws  1912.  Any  other  constnie- 
t2on  placed  upon  the  CoostltuCion  makes 
diAjpter  03,  Laws  of  1M2,  Invalid  and  iBOp- 
.tive  oa  to  all  county  officers  whose  sala- 
weie  llxed  by  the  lawA  in  force  Qoder  the 
ti^yw-rftoiial  goTernment  duriss  their  terms  of 
oAIoc^  and  whoUy  neatnlicee  the  general 
law  upon  the  sobject  of  county  and  pre- 
otficera*  salaries  contunplated  by  see- 
tion  4  of  article  12,  Constltatlon,  daring  the 
rrent  term  at  office.  Therefore^  I  dinent 


BOIQHRINGKB  t.  TUHA  OODNTT. 
(No.  1874.)  t 
<Stipreme  Goart  of  Arixono.  May  6,  1914.) . 

1.  A^PKAZ.  AKD  Ebkob  (I  84*)-^UKiaDzonoir 
— SvFMDfs  Coun— "vAUOirr  or  a  Sxat- 

If  tbe  power  to  enact  a  statute  a*  It  U  in 
terms,  or  as  made  to  read  by  coastruction.  is 
fKirbr  open  to  denial,  and  is  denied,  the  validity 
of  tne  statnte  is  drawn  In  question  so  as  to 
give    the    Supreme  Court  jurisdiction  under 
Const,  art.  6,  {  4,  providing  teat  its  jurixdictLon 
•bail    not  extend  to  civil  actions  to  recover 
mooey,  where  the  amount  in  controversy  does 
not    exceed  $200,  unless  the  action  involves 
"ralidity    of    a   •   *   •  statute" ;  the 
phrase  "validity  of  a  statute"  referring  to  the 
power  to  enact  ttie  particular  statute,  and  not 
merely  to  its  jadieial  construction  or  applica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  Ul,  173 ;  Dec.  Dig.  {  34.*] 

2.  APFEAL  AUD  EKSOB  (I  34*)— JUBUDIOTZOH 
— SUPBEMK  COUBT— QtnEsnoHs  Raiui>— Ta- 
niDiTT  OP  Statute. 

If  statutes  are  constitutional,  tbe  fact  that 
they  have  been  misconstrued  or  misapplied  by 
the  trial  court  wUl  not  give  the  Supreme  Court 

i' urlsdiction  of  &n  appeal  under  Const,  art.  |  6, 
1  4,  providing  that  its  jurisdiction  shall  not  ex- 
tend to  actions  where  the  amount  in  controversy 
not  exceed  $200,  unless  the  action  involves 
the  validity  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
CfttoT,  Cent  Dig.  S!  HI,  ^^^'r  I>ec.  Dig.  | 
34.*]  «       .  » 

8.  Afpul  am  Bbbob  (|  31*>— Jurispictiok 

— ^UPBKICS  COUBT— VAU  DiTT  Of  *  StATDTB. 
The  "validity  of  a  statute,"  as  that  term  is 
Med  by  Const,  art.  6,  |  4,  withholding  jurisdic- 
tum  from  tiie  Supreme  Court  where  the  amount 
a  controTcrsy  does  not  exceed  $200,  unlm  the 
action  involves  tbe  validity  of  a  statute,  is  not 
to  be  determined  by  what  has  been  done  under 
the  statute  in  a  particular  case,  bat  by  its 
general  purpose  and  its  efideDcy  to  effect  aoeh 
purpose. 

[Bd.  Note.-For  other  cues,  see  Appeal  and 

Error,  Cent  Dig, »  Ul,  mT Doc  Dig.  |  34.»1 

^  AXICKALAKD  ESSOB  (S  34*)— JUBISDlCnOW- 
BUPBEici  Coukt^Vauditt  of  Statute. 
A  referause  to  the  Constitntion  to  strength- 
ea  objectKffli  to  t  particular  statutory  construc- 
w»  u  not  sofficLeat  to  give  tbe  Supreme  Court 
jarudiction,  nniler  Const,  art  6,  |  4,  withhold- 
ins  iMisdiction  from  that  court  where  the 
«»nmt  iD  CTntroretsy  does  not  exceed  MOO, 
^tu  tbe  action  innlves  the  vaUdlty  of  a  sMb^ 

JEA.  J'ote.-Fot  other  cases,  see  Appeal  and 
w»r,  Cent  Dig.  »  Hi,  173 ;  Dec.  Dig.  1 34.*] 

^.^JZ^fi^J  ErMS  fl  34*)-JuKiaDICTI0II 

~«2naiii  Coxjn^TAiiDrrr  or  Statute. 


of  a  statnte,  a  eoaatttatloaal  eonstradfoD  mey 

be  neceasary  where  tbe  "validity  of  a  statute"  u 

not  involved. 

[Ed.  NotK— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  1}  111,  ITS;  Dec  Dig.  |  34.»] 

ft.  Afpbai.  ano  Buob  (i  84*)-njtjBisDicTzoir 

— SUPBXU  COUOT— "VALIWTT  OF  A  STAT- 

otc." 

(■.just.  art.  '22,  {i  2,  pr-ivifins  tlmt  nil  lnwa 
of  the  iL'i-tjiiiry  of  AriKi  nii  iji  force  at  the  tinie 
of  statehcwd.  and  not  contrary  to  tiie  Coostlta* 
tion^  KliaJl  n^icnln  in  fon'Cti^  ae  laws  of  tlie  state 
until  iJi'-y  eifiirt-  [i^  liiiiitnLioQ  or  repeaL  Plain- 
tiff "^iK-if  for  tvm|»ecisiiflon  as  cquuty  actuxil  su- 
per intends  bt,  ba.iJiag  her  claim  tipun  Laws  1012. 
C  83,  while  iet^adsiM  count;  ckinied  ihnt  thei 
salary  of  th*  officers  was  fljitd  Uy  Rev.  statfl. 
IDOl,  dairalQi;  thnt  lo  apply  llm  Iawh  nf 
to  pluiiiLiLfii  tJiiIary  would  viotiiU'  tli*;  caa- 
■titutinonl  provision,  forbidding  iLp  onuijieofla- 
tion  of  any  public"  ofiicpr  bisin^  intrrt'iiiiwd  or 
diminished  duriDz  bia  tot-m  of  ulhce,  and  ibe 
trial  court  ad^jpted  tbat  view,  holdiua  that 
Rev.  Stats,  lyoi  coDtroUed  in  fixiug  plaintilTs 
salary,  Npitlipr  ipsrty  claimed  that  either  stat- 
ute WBS  an  invnlid  eTi'rcise  of  leci'lative  poivrr. 
Hel4.  thiat  tlie  ■  yiiliiiity  of  a  statute"  was  not 
involved  vfitUin  Const  art.  G.  i  4,  withholding 
appellate  JurisdictloD  ftam  the  Supreme  Conrt 
in  civH  Rctifms  where  the  pripinal  amallDt  in 
contrii"T*^>  Aoci  not  pwced  i2£)0.  unh'ss  tb* 
action  iini  lviN  t\ic.  mJiditj  of  a  atatutc,  so  tbat 
the  iS(i  in-ti-mi-  Ciiurt  diil  ii^>T  hav6  jarisdictiOD.  of 
plaintiirji  iipp-"!]. 

[Ed.  J^ole.— for  other  r.-i^p?,  sfs  Appeal  and 
Brror,  Cent  Dig.  fS  111.  173 ;  Dee.  IMg.  I 

OuBniDgbam,  3.,  dissenting. 

Appeal  from  Superior  Court,  Tuna  Cott»- 
ty;  Frank  Baxter,  Judge.  ^ 

Action  by  C.  Lonise  Boehringer  ag**^^^ 
Toma  County.  From  a  Judgment  for  de/®** 
ant,  plalntur  appeals.   Appeal  dlamlssed'  ^ 

O.  A.  ZJndeman,  o£  Tuma,  tor  ai^o^^^^ 
Fred  Ik  Jnsmbam,  ot  Tuma,  Sor  app^l^^ 

FAANKLIN,  C.  3.  The  action  la  tbe  ^^m^^ 
below  was  by  tha  i^K>ellant  aa  plalntlf!'^^^!' 
the  recoTety  at  bar  aalaTT  aa  eoimty  ^^^■^X*-^ 
superintendent  of  Tuma   oMUty  for 
month  of  S^Ttembar.  ISIS.   The  amooxt^^y^' 
contToreray  does  not  flxeeea  tlM  anm  of  ^^^^"^ 
We  think  tbla  appeal  nnist  be  diamlaieAf  ^j^" 
cause  the  Jurisdiction  ot  this  court  I*  ^g'^" 
pendent  enOrelT  npon  tbe  amount  la  coi^^f^r* 
reny,  and  tbat  amonnt  ia  less  tban  the 
ot  $200.    The  criteria  prescribed  by  oor  ^^4-^ 
stltutlon  determine  tbe  appealability  o£ 
judgment.     Partioular  Jurisdictional 
are  dictated  by  tbe  Tartoua  Constitutions  ^^Z^ 
statutes  to  determine  what  decisions 
rsriewabto.    We  must  note  with  ouition 
criteria  appointed  by  our  Oonstltntlen  in 
Court  shall  have 


belialt.    ^The  Suprram 

pellate  Jurisdiction  In   ^ ,i 

cesdlngab  "b««  "a.  appellate  3»>^«tton  el»«^ 


not  extoid.  to  dvll  actions  at  law  for 


covery  of  money  or  personal  property  wbe^® 
the  orJ«ln*l  amonnt  In  controversy,  or  tow 
value  of  the  property,  does  "^ot  exceed 
Bum  ot  two  hundred  dollars,  uniei$  the  ae- 
Svolves  the  vaUdlty  of  a  tax,  hnpoat. 


-^TOMCoxJBwTAiiDrrT  or  Statute.      ™"  tolL  municipal  fine,  or  statute. 

ftsjoMtwrtion  of  the  Constitntion  ^'^^"f^r  .  J^nTtJ^tlom  o« -^toonn.  If.«» 
^1  be  Invoived  in  tbe  qnestion  of  tbe  validity  '  Article  g,  <  -4,  OonatltuQon  or  Arwuw.  _ 

^^^mm»mi>  and  ..^Uoa  NUMBER  UlDso.  Dl^  *  f^'^'^'  * 
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attend  tbls  language  wltii  some  beed,  we  no- 
tice that  it  does  not  embrace  the  construc- 
tion of  the  Constitution,  or  the  construction 
of  a  statute,  but  the  words  are  restricted  to 
an  action  InToIvli^  the  "validity  of  a  tax 
•   *   *   or  statute." 

It  is  Insisted  that  the  action  does  inTolve 
the  TBiidlty  of  a  statute,  but  this  position 
cannot  be  maintained.  In  Its  technical,  as 
well  as  popular  acceptation,  the  word  "valid- 
ity,"  In  tlie  general  nomenclature  of  the  law, 
is  perhaps  more  frequently  used  than  any 
other  word  to  signify  legal  sufficiency  in  con- 
tradistinction from  mere  irregularity.  Weh- 
ster's  Dictionary  says  it  is  that  quality  of  a 
thing  which  renders  it  supportable  in  law  or 
equity;  legal  sufficiency.  Bourler  says  it  ia 
legal  sufficiency  in  contradistinction  to  mere 
irregularity.  It  Is  defined  In  the  Gyclopedlc 
Law  Dictionary  as  freedom  from  vices  of 
substance;  effectiveness  in  point  of  law, 

[1]  Whenever  the  power  to  enact  a  stat- 
ute aa  it  Is  by  its  terms,  or  is  made  to  read 
by  construction,  is  fairly  open  to  denial  and 
denied,  the  validity  of  such  stathte  is  drawn 
in  qnestion,  but  not  otherwise.  "  The  valid- 
ity of  a  statute'  •  •  •  refers  to  the  pow- 
er *  to  pass  the  particular  statute 
at  all,  and  not  to  mere  Judicial  construction 
as  contradistinguished  from  a  denial  of  the 
legislative  power."  Baltimore  &  Potomac 
Railroad  Co.  v.  Hopkins,  130  IT.  S.  210,  9 
Sup.  Ct  503,  32  L.  Ed.  908.  See,  also,  Grand 
Gulf,  etc.,  Co.  V.  MarshaU,  12  How.  165,  13 
L.  Kd.  938;  Borgmeyer  v.  Idler,  159  U.  S. 
415, 16  Sup.  Gt  84,  40  L.  Ed.  199 ;  Louisville 
&  Nashville  R.  v.  Louisville,  166  U.  8.  709, 
17  Sup.  Ct  726,  41  L.  Ed.  1173;  MUIer  v. 
Cornwall  R.  H.,  168  U.  S.  133,  18  Sup.  Ct  34, 
42  L.  Ed.  409;  Capital  Traction  Ca  v.  Hof, 
m  n.  S.  4,  19  Sup.  Ct  680,  43  L.  Ed.  873. 

An  appeal  will  not  lie  from  a  judgment  In 
an  action  which  involves  the  oonstroction 
and  application  of  a  statate,  but  not  its  va- 
lidity. Matthews  Lumber  Co.  v.  Hardin,  87 
Tex.  639,  80  S.  W.  898;  Hllgert  v.  Barber 
Asphalt  Paving  Co.,  173  Ho.  319,  72  S.  W. 
1070;  Cohen  v.  Walford,  111  Va.  812,  70  S. 
B.  850;  Hnlvey  t.  Roberts,  106  Va.  189,  56 
S.  B.586. 

"Whether  an  action  Is  properly  broaght 
under  a  statate,  whether  a  recoveiy  can  be 
had  QSdw  a  statate,  or  whether  there  la  any 
BtatDte  governing  a  particular  action,  are  all 
questions  of  the  construction  of  statntes,  but 
are  not  questions  which  go  to  the  validity  of 
a  statuta"  Doty  t.  Kmtz,  18  Wash.  168,  4S 
Paa  IT. 

[t]  It  statutes  are  constitutional  in  them- 
selves,  the  fact  that  they  have  been  miscon- 
stmed  or  mlaappUed  by  the  inferior  trltninal 
is  not  BuiBclcaat  to  Invoke  the  jurlsdictiott  of 
chla  court  State  v.  Third  Justice  of  the 
Peace,  12  La.  Ann.  T89;  Police  Jury  v.  iSaxt- 
n^  ViUavlabOr  U  La.  Ann.  >78S;  State  T. 
ManduLlI,  47  La;  Ann.  646. 17  South.  20S. 

{11  The  TftUdtty  of  a  statate  Is  not  to  be 
determined  by  what  has  been  done  In  any 


par^enlu  iutanca,  but  by  what  may  be  doD» 
under  it ;  not  from  Its  effect  in  a  particular 
case,  but  upon  its  general  purpose  aod  its 
efficiency  to  efCeet  that  eaxO.  Rodiester  r. 
West,  164  N.  Y.  810,  68  N.  E.  673,  68  L.  a  A. 
648,  79  Am.  St.  Bep.  669. 

[4]  A  reference  to  the  Constitution  to 
strengthen  objections  to  a  particular  con- 
struction  is  not  sufficient  to  Invoke  jurisdic- 
tion. Arbackle  v.  Blackburn,  IftL  U.  8.  410» 
24  Sup.  Ct  148,  48  L.  Ed.  239. 

[6]  Ordinarily  a  statute  Is  valid  U  It  con- 
forms to  the  Constitution,  and  invalid  if  it 
ia  repugnant  to  the  Constitntion,  though  the 
validity  of  a  statute  may  be  called  in  ques- 
tion by  reason  of  the  uncertainty  of  its  pro- 
visions. The  construction  of  the  Constita- 
tlon  may  be,  and  often  la,  involved  In  the 
question  of  the  validity  of  a  statute,  but  not 
necessarily  so.  For  instance,  when  the  con- 
stitutional provision  Is  self-executing  and 
requires  no  legislation  to  make  it  effective. 
A  construction  of  the  Constitution  may  be 
necessary  In  cases  where  the  validity  of  a 
statute  is  not  involved.  County  of  Cook  v. 
Industrial  School,  126  111.  540,  18  N.  £.  183, 
1  L.  R.  A.  437,  8  Am.  St  Rep.  386;  Herfl  v. 
James,  86  Tex.  230,  24  S.  W.  306. 

Where  Jurisdiction  is  glv^  In  actions  in- 
volving the  validity  of  a  statute,  the  courts 
differ  in  the  atent  of  the  exerdse  of  such 
Jurisdiction.  The  Texas  Supreme  Court 
says:  "It  is  the  case,  not  merely  the  ques- 
tion as  to  the  statute,  over  whldi  the  Juris- 
diction is  extended  by  the  language.  The 
existence  of  the  question  is  the  reason  why 
tlie  Jurisdiction  is  given,  but  it  is  the  case 
that  is  brought  within  It  It  follows  that, 
having  decided  the  question  of  the  validity 
of  the  statute,  we  must  proceed  to  dispose  of 
the  case  by  the  proper  Judgment  aod,  In  or- 
der to  do  that,  must  decide  the  questions  of 
law  on  which  the  character  of  the  Judgmmt 
must  d^Mnd."  Texas  &  P.  Ry.  Co.  v.  Webb, 
102  Tex.  210, 114  S.  W.  1171.  The  Supreme 
Court  of  Washington  holds  that  where  it 
has  Jurisdiction  solely  because  the  validity 
of  a  statute  is  Involved,  the  exercise  of  that 
Jurisdiction  is  limited  to  a  review  of  the 
Judgment  appealed  from  only  in  case  the 
statute  Is  Invalid,  and  thai  only  to  the  ex- 
tent that  it  is  affected  by  the  invalid  statute. 
If  the  statute  Is  valid,  the  inquiry  Is  ended ; 
if  invalid,  the  Judgment  falls  because  found- 
ed on  the  Invalid  statute.  Giea  v.  Broad,  41 
Wash.  448,  83  Pac.  1025. 

Perhaps  the  greater  nnmber  of  ooarta  take 
the  view  announced  by  the  Supreme  Ooart  ot 
Washington. 

[C]  By  virtue  of  section  2  of  article  22  of 
the  Constitution  of  Ariiona,  all  laws  of  the 
territory  of  Arizona  in  force  at  the  time  of 
statehood,  and  not  repugnant  to  the  Consti- 
tution remain  in  force  as  laws  of  tlie  state  of 
Arizona  until  they  expire  by  their  own  limi- 
tations, or  are  altered  or  repealed  by  law; 
and  wherever  the  word  "territory,**  meanliv 
the  t^ritory  of  Arizona,  appears  In  said. 
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laws,  tba  mid  '^te"  ataaU  ba  tabBtttntad. 
In  a  word,  the  lam  of  the  territory  ot  Ail> 
■ona  aztt  canled  forward  and  runaln  in  focca 
aa  tte  laws  at  tha  state  of  Ailsoaa,  as  swdi- 
fled  by  tlie  proTisIcma  of  ilieOnutttatloB;  ftae 
Impro—  of  the  section  last  dted.  bdng  a  Um^ 
tatton  upon  the  dumtion  of  those  laws,  and 
not  npon  tbe  power  to  enact,  laws. 

Thm  appeUaot  contends  that  she  Is  entitled 
to  compensation  aa  county  sebool  superin- 
tendent, based  upon  tbe  provlstons  of  ebap- 
ter  93,  Laws  of  1912,  while  tbe  Bpipellee's  po- 
sition la  that  fbe  salary  of  the  office  la  ftarad 
by  tbe  Rerleed  Statutes  of  1901.  No  <3ftlni  Is 
made  that  dtber  lav  la  an  tafralld  exodae 
oC  l^tolatlTe  power.  But  objecttoa  is  urged 
to  applying  tbe  law  of  1812  as  a  basts  fw 
fixing  the  salary  of  appellant,  because  of  tbe 
constitutional  prorlslon  forbidding  tbe  com- 
pensation of  any  public  officer  being  Increas- 
ed or  diminished  during  his  term  of  office. 
This  latter  view  obtained  with  the  lower 
court,  which  held  that  tbe  Revised  Statutes 
of  1001,  and  not  tbe  act  of  1912,  controlled 
in  fixing  the  salary  of  appellant,  and  render^ 
ed  Ita  Judgment  accordingly. 

As  we  have  seen,  a  reference  to  the  Consti- 
tution to  strengthen  objections  to  a  particu- 
lar construction  is  not  sufflcieut  to  invoke  Ju- 
xisdictioQ.   Arbuckle  v.  Blackburn,  supra. 

A.nother  matter  that  would  seem  to  put  tbe 
question  of  Jurisdiction  at  rest  in  the  Instant 
case  is  that  this  court,  in  the  case  of  Patty 
T.  Greenlee  County,  14  Ariz.  422,  130  Paa 
757,  held  chapter  93,  Laws  of  1912,  to  be  a 
Talid  exercise  of  leglslatlTe  power.  It  deals 
with  the  classification  of  counties  for  the 
purpose  of  fixing  the  compensation  of  county 
and  precinct  officers.  Whether  this  statute 
repealed  other  laws,  whether  Its  operation  la 
Immediate  or  prosfpectlTe,  and  to  whom  does 
It  apply,  involve  matters  of  interpretation 
and  construction,  and  not  a  question  aa  to 
the  validity  ot  the  statute. 

Speaking  to  the  question  of  JurisdlcOon* 
the  Supreme  court  of  Texas,  in  the  case  of 
City  of  San  Antonio  t.  Tobln»  100  Tex.  688, 
102  S.  W.  403,  says:  "Tbe  purpose  of  tbe 
X«gl8latnra  In  making  an  exception  aa  to 
cases  whl(^  are  brought  *  *   *   In  a  coun- 
ty ooort,  and  giving  this  court  Jurisdiction 
over  auch  aa  involved  the  validity  of  a  atat- 
nte,  was  to  have  this  court  determine  the 
constitutional  question.    It  was  important 
that  this  ahould  be  done  as  soon  as  practica- 
ble. It  waa  not  Intended  to  give  this  court 
jurisdiction  in  such  cases  unless  there  was 
raasonable  doubt  as  to  the  validity  of  the  pro- 
vision, and  nnleea  the  question  was  atiU  open 
and  nndetramlned.  We  conclude  that  the  va- 
lidity of  a  statute  cannot  be  considered  as 
Involved  In  a  case  after  the  question  haa  been 
dsdded  In  tbia  court  and  Ita  validity  sus- 
tained." 

Tbe  validity  of  the  statute  as  dlstingoiafa- 
•d  from  ita  Qonatructlon  or  application  la  the 
aoone  ot  our  aj^late  JurladlctlDn.  The 


qoMtlMi  wbathar  the  lanm  of  19U.  oz;  wttMh- 
er  the  Laws  of  1902  ore  appUcabie  to  the 
salary  of  the  appellant  tame  upon  the  con- 
Btmetloa  ef  tha  law^  and  in  no  wUe  InvolTea 
a  qneatKm  aa  to  the  vaUdtty  (ME  a  atatirta. 
TtM  earn  muat  InTOlw  tiko  validly  of  a  stat- 
ute In  ordn-  that  the  Oonatltutlott  may  ex 
proprlo  vlgora  -conftt  Jurisdiction  when  tbe 
orifftaal  amount  in  cent  rev  eiay,  or  tha  value 
of  the  property,  Is  leas  than  the  eonatitn- 
Uonal  lindt.  Tbe  case  preaoite  no  Issue  as  to 
tbe  validity  of  a  statute,  but  rimply  the  que»- 
tlon  of  its  construction  and  application,  and 
therefore  the  appeal  must  be  dismissed. 
Appeal  djamlaaad. 

BOSS.  J.,  concurs. 

CTTXNINGHAM,  3.  I  dissent  from  the  or- 
der dismissing  this  appeal  upon  the  grounds 
that  this  court  has  no  Jurisdiction  because 
the  amount  claimed  la  less  than  9200.  I  am 
convinced  this  case  comes  squarely  within 
the  exception  recognized  in  section  4  of  arti- 
cle a.  Constitution,  viz.:  •  •  Unleaa 
tbe  action  involves  the  validity  of  a  tax 
•  •  •  or  statute."  Tbe  particular  gronnda 
upon  which  I  disagree  are  that  this  action 
Involves  the  validity  of  <diapter  93,  Laws  of 
1912,  as  ai^ed  to  tMs  appellant's  rights; 
tbe  majorlly  holding  that  the  qoeatlou  in- 
volved in  the  action  is  one  of  construction, 
and  not  one  of  the  valldU^  of  «  atatnte. 

"By  construction  of  a  statute  la  meant  the 
process  of  aaoertalning  Ita  true  meaning  and 
application,  for  this  purpoae  resort  may  be 
bad,  not  only  to  tbe  inngnwgo  and  arrange- 
ment ct  the  statute^  but  alao  to  the  intotlon 
ot  the  Legldature,  the  ol^ect  to  be  aecnzed, 
and  to  such  extrinsic  matters  as  the  dr- 
cumstanoea  attending  Its  pesaageh  the  aenae 
In  which  It  waa  undeirtood  by  eontonpora- 
Tlei^  «id  Ita  relation  to  other  lawa."  88 
Cya  UOB. 

The  plaintiff  bases  her  right  to  recover  up- 
on (fliapter  V&nttbm  Lawa  of  1812.  Defendr 
ant  admits  all  tbe  &cte  pleaded,  but  deodea 
the  conatttutionality  ot  aald  chapter  88.  ally- 
ing that  auch  law  la  unomstltntlonal,  vo&d* 
and  not  In  force  aa  to  this  plalntlfl  durhig  ber 
term  ot  c^oe.  As  a  condualon  ot  law  the 
court  flnda  tiiat  chapter  83,  Lawa  ot  1812,  la 
in  dired  etuiflict  with  seetton  17,  art  4,  ot 
the  state  Conatltntimi,  and  is  therefore  un- 
constitutional, and  upon  the  pleadings  ren- 
ders Judgment  for  the  defendant. 

Section  17,  art.  4,  Conatitutlon,  is  as  fol- 
lows :  *^he  Leglsteture  shall  never  grant  any 
extra  compensation  to  any  public  officer, 
agent,  servant,  or  contractor,  after  the  serv- 
ices shall  have  been  rendered  or  tbe  contract 
entered  into,  nor  dull  the  ocanpensatlQn  ot 
any  public  officer  be  Inoreaaad  or  <Hmiti«wii^ 
during  his  term  ot  office."  It  la  claimed 
that  chapter  ^  Lawa  at  1812,  served  to  in< 
crease  the  compenaation  ot  plalntUE  during 
her  term  of  office,  and  therefore  was  Invalid 
as  to  plaintiff  durli«  such  term 
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13w  qaeatkm  te,  Did  the  pleadings  call  for 
a  construction  ot  tbat  statute,  or  did  tliey 
raise  the  question  of  tbe  validity  of  the  stat- 
ute? If  the  pleadings  raised  a  question  of 
constnictio&,  then  they  set  in  motion  the  pro- 
cess for  aactftainlng  its  tme  meaning  and 
application.  Oliis  burden  is  cast  upon  the 
court,  and  for  the  purpose  of  ascertaining 
the  true  meaning  of  a  statute  and  Its  aK>li- 
cation  resort  may  be  had,  not  only  to  the 
language  and  arrangement  of  the  statute,  but 
also  to  the  intention  of  the  Legislature,  the 
object  to  be  secured,  and  to  sd<^  extrinsic 
matters  as  tixe  drcnmstances  attending  its 
passage,  the  sense  In  which  it  was  under- 
stood by  contemporaries  and  Its  relation  to 
other  laws.  The  meaning  of  chapter  8S,  Laws 
of  1912,  in  regard  to  classifying  the  coun- 
ties for  the  purpose  of  fixing  the  compensa- 
tion of  county  and  precinct  officers  is  clear, 
and  is  susceptible  of  no  construction.  The 
provision  fixing  the  compensation  of  school 
snperlntoident  of  counties  of  the  eighth 
class  at  $1,800  per  annum  Is  equally  dear,  and 
both  parties  raise  no  question  in  regard  to 
the  meaning  of  the  statute ;  that  is,  that  the 
compensatl(Hi  in  the  way  of  salary  of  the 
county  school  superintendent  In  classes  of  the 
dghth  class  is  fixed  at  $1,800  per  annum. 
The  fact  is  alleged  and  not  denied  that  Yuma 
county  Is  within  said  eiglith  class  for  the 
purpose  of  fixing  ttie  compensation  of  county 
officers.  How  must  the  statute  be  applied? 
Resort  may  again  be  had  in  ascertaining  Its 
appUeation  to  the  same  tests  as  are  applied 
to  ascertaining  ^  meaning.  Its  relation  to 
other  laws  must  be  coniridered  with  a  view 
to  effect  its  objects ;  and,  where  the  language 
used  is  not  entirely  dear,  the  court  may,  in 
aid  of  luterpretetion,  consider  the  q)lrit,  in- 
tention, and  pariMse  of  a  law,  and  may  look 
into  contemporaneous  and  prtor  leglalation 
on  the  same  subject,  and  the  »temal  and 
historical  fiicts  and  conditions  whldi  led  to 
the  maetment  of  the  prorlfllons  under  re- 
view. Orannis  ▼.  Superior  Court,  146  Gal. 
246,  78  Pac.  891,  106  Am.  St  Rep.  28. 

Applying  these  tests,  the  eonrt  must  necea- 
sarity  assume  that  the  Legislature  had  full 
authority  aa  constituted  to  enact  the  law,  dae 
its  meaning  and  appllcatlim  would  be  imma- 
terial for  any  purpose.  'Vba  meaning  and  ap- 
plication of  the  statute  here  Involved  Is  con- 
ceded by  the  parties  and  Uie  lower  court, 
but  the  defendant  questions  the  authority  of 
the  Legislature  to  enact  tba  law  so  as  to  af- 
fect this  plaintiff,  and  tbe  court  so  holds.  In 
solvliuE  the  question  of  the  authcwity  of  the 
Lei^lature  to  enact  a  law  binding  upmt  'the 
parties  In  the  situation  we  find  these  parties, 
no  resort  can  be  bad  to  the  tests  above  men- 
tioned. Hie  meaning  and  apiri&catlon  of  the 
enactment  would  become  of  no  interest,  it 
could  be  no  law,  and  therefore  acquires  no 
meaning  or  applicability.  To  Oils  effect  are 
the  cases  dted  In  the  majori^  opinion  In 
Baltimore  &  P.  B.  Co.  t.  Hoittins,  180  U.  8. 
210,  9  Sup.  Gt  COS,  82  L.  Bd.  908;  Grand 


Culf  B.  Sb  Banking  Co.  r.  ManAall,  12  How. 
166,  18  L.  Ed.  838;  Borgmeyer  v.  Idler,  150 
U.  S.  416,  16  Sup.  Ct  34,  40  L.  Ed.  Ifl9; 
Louisville  &  N.  B.  Co.  v.  LouIsviUe,  166  U. 
B.  709,  17  Sup.  Ot.  726,  41  L.  Ed.  117S ;  Mil- 
ler V.  ComwaU  R.  Co.,  168  U.  S.  188, 18  Sup. 
Ct  34,  42  L.  Ed.  409 ;  Capital  Traction  Ca  v. 
Hof,  174  U.  S.  4.  19  Sup.  Ct  680,  43  L.  Ed. 
873,  and  other  auUiotities  dted  therein. 

The  valldit7  of  a  statute  is  not  to  be  de- 
termined by  what  has  been  done  in  any  par- 
ticular instance,  but  by  what  may  be  dcme 
under  It  not  frcml  its  effect  in  a  particular 
case,  but  upcm  Its  general  purpose,  and 
its  efficiency  to  effect  that  end.  Bochester 
v.  West  164  N.  T.  610,  68  N.  D.  673,  53  U. 
B.  A.  648,  70  Am.  St  Bep.  660.  Ap^ying  thU 
rule  then  what  may  be  dmie  under  chapter 
93,  Laws  of  1912?  Can  the  plaintiff  claim  a 
salary  at  the  rate  of  $1,800  per  annum  as 
Buperlntendent  of  schools  of  Yuma  coun^? 
That  la  file  question  here  presented,  and 
where  sudL  qnestion  is  involved,  the  validi- 
ty of  a  statute  involved  la  before  the  court 
The  validUy  of  this  same  statute  was  be- 
fore this  court  In  Patty  t.  Greenlee  Coun- 
ty, 14  Aria.  422,  130  Pac.  767,  and  we  held 
the  statute  valid  in  that  case.  Again  the 
question  is  raised  and  is  before  us.  Be- 
cause we  have  onoe  held  a  statute  valUL 
is  no  reason  why  this  court  is  ousted  of 
Jurisdiction  to  pass  upon  the  question  in  an- 
other case.  The  former  case  Is  controlling  to 
be  sure,  but  we  acquire  Jurisdiction  by  the 
appeal  to  so  state  and  vacate  a  Judgment 
which  is  based  upon  the  view  that  the  stat- 
ute la  invalid,  and  our  opinion  in  the  former 
case  is  wrong.  We  have  held  this  statute 
valid,  and  the  holding  of  this  court  Is  binding 
upon  the  lower  court  as  the  law.  The  lower 
court  has  disregarded  the  holding  of  this 
court  upon  that  quesUon,  and  therefore  has 
disregarded  the  law  in  this  cause.  The  court 
thereby  erred  as  to  the  law. 

In  AlbertTpe  Company  v.  Fdst  Company, 
1(312  Tex.  221,  114  S.  W.  791,  the  court  says 
that:  "The  construction  placed  tuy  the  Court 
of  Civil  Appeals  upon  the  anti-trust  act 
*  *  *  pat  that  law  in  conflict  with  artlde 
1,  sectiOD  8,  clause  4,  of  the  Oonstitntton  of 
the  United  States,  tiierefore,  the  validity  of 
that  law  Is  involved  in  this  case,  and  tills 
court  has  Jurisdiction  of  the  causew" 

In  Chaplin  v.  Commissioners,  126  lU.  264, 
18  N.  B.  765,  that  court  said:  "Where  it  can 
be  seal  that  tiie  constitutional  question  rais- 
ed Is  one  whidi  may  be  fiiirly  regarded  as 
dd)atable,  we  think  the  question  of  the  validi- 
ty of  a  statute  becomes  Involved  In  the  case, 
within  the  meaning  of  the  statute  relating 
jurisdiction  of  appeals." 

Section  4  Of  arUde  6  of  our  Constitation 
was  adcHrtied,  with  slight  alt«ation  of  lan- 
guage, from  section  4  of  article  4  of  the  Con- 
stitution of  the  state  of  Washington  of  188a 
In  the  Washlngttm  provision  the  exoeptloii 
under  consldeiation  Is:  "Unless  die  action 
invDlvsa  the  Ugalttv  of  a  tax.  Impost  aaseis- 
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mmtf  toU,  montcipiil  tarn,  or  voMdi^  of  b 
Btatnte."  Onr  proviston  substltntea  tbe 
word  "TaUditjr"  for  tbe  wocd  "liwalUr"  of 
tbe  Washington  prOTlaion,  and  units  the 
words  "the  TsUdity"  fonad  in  tbe  Wasblns- 
too  iHOTlalon  before  tbe  words  "of  a  statute." 
Thus  In  effect,  so  tar  as  here  InrolTed,  the 
two  proristons  are  Identical. 

For  a  gotdance  In  applylns  this  ivovtskm 
I  would  look  to  the  decisions  of  tbe  Bnprune 
Uooit  U  Wawhlngtim  as  persoaslTe  avtlia>lt7. 
most  strongly  directing  me  in  applying  this 
provision. 

In  HeBi7  T.  Tlmntaai  0aaat9*  SI  Wash. 
638,  72  Pec.  488,  that  oout  entertained  an 
appeal  l^nAvlng  sn  ml^nal  dftim  of  |tt2i46, 
founded  upon  a  daim  for  mllMge  aUowed  ^ 
a  statute  to  tite  supalntaident  ef  scdiools, 
while  BecesBarUy  travvMng  about  bis  coanty 
visiting  tbe  coaunon  adiools.  The  coonty  re- 
sisted the  payment  of  the  dalm  beoanse  the 
statate  aUovlng  maeage  vaa  alleged  to  be 
onconatttntlonal  and  void  as  in  omfflct  with 
a  provision  of  tbe  state  Constitntlon.  The 
court  InBtmeted-  ft  rerdlct  for  tbe  plaintiff 
(or  962L40,  being  the  asgregate  sum  cSalmed 
In  four  causes  of  action,  and  rendered  a  Judg- 
ment tliereim.    Tbe  county  appealed  from 
the  Judgment  Tbe  conrt  says  In  rstwence  to 
InrlsdlctiQn:   "The'  article  of  'tbe  Oonstttu- 
tlon  defining  the  appellate  Jartedletlon  of  this 
eonrt  iwovldes  that  'Its  ai^llate  JurlBdictlon 
shall  not  extend  to  c*t11  actions  at  law  for 
the  recovery  of  xnonay  or  personal  property 
when  the  original  amonnt  In  controversy  or 
the  value  of  the  property  does  not  exceed 
the  sum  of  two  hundred  dollars,  unlesa  the 
action  Involves  tlie  l^Uty  of  a  tax,  impost, 
asseesment,  toll,  municipal  fine,  or  the  validi- 
ty (tf  a  statnte.*  •   •  •   It  wUI  be  ob- 
served that  the  amonnt  In  controversy  be- 
tween the  parties  Is  Insnfilcient  to  bring  the 
action  within  the  appellate  jurisdiction  of 
tblfl  court,  and  that  the  action  is  appealable, 
only  becanse  the  appellant  Questions  the 
validity  of  the  sttitate  upon  which  the  first 
cause  of  action  is  founded." 

In  Shook  V.  Sexton,  37  Wash.  509,  79  Pac. 
1093,  the  amount  involved  was  $150,  tbe  al- 
le^  value  of  a  horse.  The  form  of  the 
action  was  replevin.  A  sttpulatlon  was  en- 
tered Into  by  the  parties  containing  the  fol- 
Iflwtng  provision:  "It  Is  further  stipulat- 
ed that,  If  the  court  finds  the  ordinance  set 
up  In  the  answer  to  be  valid,  legal,  and  con- 
stitutional, then  judgment  shall  be  entered 
for  the  defendant;  but,  If  the  court  finds 
that  ordinance  Is  Invalid,  illegal,  and  nn- 
ronstitutional,  then  judgment  shall  be  enter- 
^  for  the  plaintiff."  Tbe  court  held  the 
ordinance  valid.  Tlie  plaintiff  appealed. 
The  court  said:  "The  amount  In  controver- 
sy Is  not  within  the  jurisdiction  of  this 
court;  but,  inasmuch  as  the  validity  of  the 
ordinance  was  considered  as  in  Issue,  this 
court  has  Jurisdiction  of  the  appeal,  under 


section  4  of  article  4  <rf!  tbe  state  Oonatitn- 

tlou." 

These  are  the  last  expressions  of  the  Su- 
preme Court  of  the  state  of  Washington  m>- 
on  this  provision  of  the  Constitution  of  that 
state,  and,  while  not  controlling,  they  are 
highly  persuasive  to  me,  sustaining  the  prin- 
ciple that,  when  the  court  below  has  nedes- 
sarily  ruled  in  ^alng  Judgment  upon  the 
constltutionaUty  of  a  statute,  without  a  di- 
rect, affirmative  consideration  of  such  qoes- 
tlon,  the  judgmmt  entered  could  not  be  so 
entered,  then  the  validity  of  such  statute  U 
Involved,  and  this  oourt  has  an>ellate  Juris* 
diction,  regardless  of  the  original  amount 
claimed.  Snch  Is  this  case.  This  court  has 
appellate  Jurisdiction  because  the  validity  of 
tbe  provisions  of  chapter  03,  Laws  of  1912, 
Is  Involved  in  the  action.  City  of  Eureka 
V.  WUaon,  IB  Utah,  63,  48  Paa  41. 

Inasmuch  as  this  ooort  has  h«%tofore  held 
that  chapter  93,  Iaws  of  1912,  Is  a  valid  en- 
actment, and  the  superior  court  baa  held 
otherwise  in  this  case,  I  think  the  judgment 
ought  to  be  reversed  and  the  cause  remanded, 
with  instructions  to  enter  judgmmt  for  tbe 
plaintiff.  It  is  the  plain  daty  of  the  county 
to  pay  the  superintendent  of  schools  tbe  com- 
pensation affixed  to  that  office^ 


CURTIS  ft  FBEBMAM  v.  PARHAH. 
<Nb.  8878.) 

(Supreme  Court  ot  Blantana.  April  IT,  1914.) 

1.  Baubs  (I  SI*)— OoHsratJcnoir. 

Under  Iter.  Oodsa  <  G047,  dsdaring  that 

time  ifl  never  considered  as  of  the  «mnc«  of  a 
contract  unless  by  its  terms  expressly  so  pro- 
vided, time  li  not  of  the  essence  ot  a  contract 
for  me  sale  of  sheep  which  only  provides  tor 
deliveiy  on  a  cotain  day. 

[Ed.  Note.— For  other  eases,  see  Balsi^  OtaL 
Dig.  SI  217-223;  Dec.  Dig.  f  81.*] 

2.  S^ixs  (S  81*)— Coktracts-Resczssior. 

Where  time  was  not  of  the  essence  of  a  con- 
tract for  the  sale  of  sheep,  tbe  buyers  could  not, 
under  Rev.  Codes,  f  4986,  dedaring  that,  where 
delay  is  capable  6t  compensatioD,  and  time  baa 
not  been  declared  the  essence  of  the  obligation, 
an  offer  of  performance,  with  compensation  for 
delay,  may  be  made  at  any  time  after  It  is  due, 
claim  violatioD  of  the  contract  or  rescind  for 
nondelivery  on  the  day  speciSed,  without  giving 
the  seller  an  opportunihr  to  tender  performance 
with  compensation  for  delay :  and  the  seller,  to 
protect  his  rights,  must,  within  a  reasonable 
time,  tender  performance,  coupled  with  an  <^er 
to  compensate  for  delay. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  217-223 ;  Dec.  Dig.  S  81.*] 

3.  Evidence  (i  446*)  —  Pabol  Btidbnoe  — 
MoomoATioN  of  CoimtACT. 

Where  a  contract  of  sale  was  in  writing, 
any  modification,  unless  executed,  mast  also  be 

in  writing ;  and  hence  evidence  depending  upon 
an  executory  parol  modification  was  not  ad- 
missible. 

[Ed.  Note.~For  oUier  cases,  see  Evidence, 
Cent  Dig.  IS  2062-2066;  Dec.  Dig.  I  446.*] 

Appeal  from  District  Couri;  Yellowstone 
County ;  Geo.  W.  Pierson,  Judge. 
Action  by  Fred  H.  Gnrtis,  and  Fred  B. 
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FMeman,  copftrtnert  doing  Imdness  undtt 
the  name  of  Oartts  &  Freeman,  against  Owen 
B.  Parham.  Tma  a  judgment  for  plaln- 
tUCs,  defendant  appeals.  Reversed  and  re- 
manded. 

F.  B.  Reynolds  and  W.  M.  Johnston,  both 
of  Billings,  for  appellant  MlUer  &  O'Con- 
nor, of  Livingston,  for  respondenta 

SAMMBIB,  3.  On  June  20.  1910^  at  Jonea- 
Tllle.  Mlcli..  tbe  plaintiffs  and  the  defendant 
entered  Into  the  following  contract:  "Owen 
B.  Parham,  Sheep  Dealer,  Billings,  Montana. 
This  Is  to  certify  that  Ow«i  B.  Fartuun,  of 
Bluings,  Mont,  has  this  aoth  day  cS  Jniw, 
1910,  l»argalned  and  sold  to  Cartla  ft  Free* 
man  of  Jonesvllle.  Mich.,  tbe  following  de- 
•crlbed  Utb  stock,  and  do  hereby  goarantee 
the  tltte  thereto,  vis.:  No.  head,  6^000;  de- 
scription, mixed  lambs;    brands,   ; 

price  per  cwt,  ${U!0;  time  and  place  of  de- 
livery, Sept  26,  lAlO,  Uvlugston,  Mont, 
£  a.  b.  cars.  To  be  no  extrCTiely  coarse 
shaggy  wooled  lambs.  Onrtla  ft  Freeman 
agree  to  use  two  days  In  receiving  lambs. 
Stock  gmranteed  to  be  In  merdiantable  con- 
dition at  time  of  d^very.  All  aheep  boiuAit 
subject  to  federal  taufpection.  Becetved  in 
part  payment  for  aboVe-mentloned  stock, 
92,000.  [Signed]  Owen  B.  Faiham.  F.  B. 
Cortta  ft  Freoaoan.** 

The  complaint  dedarlng  upon  the  above 
contract  alleges  that  time  of  delivery  was 
of  the  essence  thereof,  that  no  lambs  were 
ddiTsred  or  tendered  on  Septembr  2S,  1010, 
or  for  several  days  thraeafter,  that  the  lambs 
which  defendant  held  for  delivery  were  not 
of  the  requisite  kind  or  qwUty.  and  prays 
for  the  return  of  the  mon^  paid  down  by 
the  plaiQtlffs,  with  other  damages.  The  an- 
swer denies  that  time  of  dellve/y  was  of  the 
essence  of  the  contract  denies  that  the  lambs 
held  by  him  for  delivery  were  deficient  in 
Quality,  and  pleads  ezensable  delay  in  snA 
delivery.  By  way  of  counterclaim.  It  is 
alleged  tliat  plalntUTs  agreed  to  receive  de- 
livery on  October  4, 1910,  at  Clyde  Park  and 
Big  Timber;  that  th^  refused  to  accept 
soCh  delivery ;  and  that  damages  accmed  to 
defendant  In  consequence  tbaeot.  The  af- 
flrmaUve  allegations  of  the  answer  and  coun> 
terdalm  were  put  in  Issue  by  r^ly. 

Yerdlct  snd  Judgment  were  for  the  plain- 
tttts.  The  d^ndant  appeata  from  the  JucU^ 
meat  snd  from  an  order  denying  bis  motion 
for  new  trial. 

The  nndlaitated  tacts  are:  At  the  time  the 
contract  was  made,  the  plain tUFs  were  In- 
formed that  the  Iambs  referred  to  were  the 
WIrak  lambs.  The  plaintiffs  appeared  at 
Livingston  on  September  24th  for  the  pur- 
pose of  tSking  ddlvtfy,  but,  though  they 
remained  at  Livingston  untU  October  2d,  no 
lambs  were  ddlvered  or  teoSBPeA.  The  rea- 
son for  this  was  that  part  at  them  had  be- 
come Involved  in  a  "mix-up,"  and  had  to  be 
taken  to  Oyda  Park  Cor  aepazatlon,  and  the 


other  part  hnd  met  wffih  storms  and  bad 
weather,  and  oonld  not  be  brought  hi  as 
soon  as  Intended.  By  message  from  defend- 
ant on  September  27fh,  plalntHTs  were  In- 
formed tbat  WItA  could  not  deliver  nntil 
about  October  lat;  ^Aerenpon  they  wired  to 
defendant:  **CoirtrSct  vit^ted;  on  ground 
to  make  other  arrangements ;  Imme- 
diately.'' To  this  defendant  rejoined:  "Con- 
tract  not  violated;  will  be  able  to  make  de- 
livery soon;  wm  be  np  tiMlgbt**  On  Sep- 
tember 2801  tbe  parties  omtbrred  at  BUlln^ 
and.  upon  tlie  retnm  of  idalntlfls  to  Uvlns' 
atoB,  th^  saw  Mr.  Wtrak,  and  Issmed  from 
him  that  part  of  ttie  lambs  were  at  Clyde 
Park.  On  September  80th  the  pUintiffB 
proceeded  to  CQyde  Park,  looked  orer'tte 
Ismhs  wUOh  wera  tlwftt,  deeUed  fliey  ven 
not  op  to  the  reqninments  of  the  eontraet, 
and  came  bade  to  Livingston.  On  October 
2d,  after  making  demand  on  defendant  for 
the  moneys  paid  down  on  the  oontisct, 
which  was  refused,  thar  setumed  to  Hlcb- 
igan. 

The  otter  lasoes  vft  fact  were  liie  ab- 
ject of  conflicting  evldeno^  bat  it  Is  qoHs 
doobtfol  wbetlwr,  upon  the  whole  caae,  pUla- 
tUfs  were  warranted  in  omcludlng  lliat  the 
defendant  could  not  deUvar  out  of  the  Wlrtk 
bands,  oiongli  lambs  of  the  quality  reqirired 
to  meet  the  contract  Be  that  as  It  maj, 
the  plalntlfl  Freunan  spedfkany  testUed: 
"If  tbe  lambs  had  beoa  scoording  to  the  coo- 
tract  we  would  not  have  received  them  on 
the  original  oontract  because  it  was  after 
the  time  we  were  to  reertve  Umna." 

[1]  Ten  alleged  wran  are  anignrtl.  pn- 
sentlnc  certain  matters  of  practice,  and  oat 
really  vital  question,  vis.:  Was  time  de- 
livery of  the  essence  <tf  1^  conbractT  Mock 
testimony  tonddng  the  Intent  of  tbe  paitta 
was  received  as  illuminative  of  tbli^  bat  m 
do  not  r^iiodnce  It  because  we  deem  it  irtid- 
ly  irrelevant  Secttim  B047,  Revised  Code^ 
provides:  "Time  is  never  ctmsidmd  as  of 
tbe  essence  of  a  contract  nnless  by  its  tonu 
expressly  so  provided."  Language  so  plsln 
onght  to  leave  no  doubt  of  its  meaning  or  ap- 
plication, and  comment  could  serve  only  t» 
obscure  it  Under  this  section,  bat  <Hie  sub- 
ject is  open  to  discussion,  and  tbat  is  sot 
what  the  parties  may  have  Intended  to  sty. 
but  what  they  did  say  In  their  contract  It 
Is  true,  of  course,  that  no  set  form  or  B^ 
rangonent  of  wwds  Is  necessary,  bnt  ti» 
oontract  must  upon  Ite  fiaoe,  convey  tbe 
meaning  tbat  time  shall  be  of  tbm  essenca 
Our  statute  will  not  pumlt  an  oral  extrlnde 
showing  that  such  was  tbe  Intention  <tf  the 
parties  to  a  writt«L  contract  tbe  terms  of 
which  are  ^pressed  in  clear  and  expUdt 
langnaga  Strunk  v.  Smith.  8  S.  D.  40T,  66 
N.  W.  026;  Standard  Lumber  Gou  v.  HUler, 
etc.  Lumber  Oo^  21  Okl.  624,  06  Fse.  m; 
Snyder  v.  Btrlbling,  28  Okl.  20B,  80  Pac.  22% 
233,  afilrmed.  215  U.  S.  261,  30  Sup.  Ct  73, 
64  Lw  S9d.  186. 

OSiere  is  nothing  in  flie  emCract  beCoze  di 
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to  iDdtcate  that  time  of  deltrery  shonld  be 
deemed  aa  of  Its  essence ;  but  the  respondent 
urges  that  the  subject-matter  was  of  such 
character  aa  to  bring  It  within  the  decision 
of  this  court  In  Snider  t.  Yarborongh,  48 
MonL  203,  2OT,  115  Pae  411.  That  case 
arose,  not  upon  a  contract  of  sale,  but  upon 
an  option  which  is  a  mere  unilateral  under- 
taking, and  the  subject-matter  of  It  was  a 
mining  claim,  a  species  of  property  subject 
to  sudden,  frequent,  and  great  fluctatlons  In 
value.  To  make  such  property  the  subject 
of  an  option  Is  to  express  that  time  shall  be 
of  the  essence.  Waterman  t.  Banks,  144  U.  S. 
3&4, 12  Sup.  Ct.  646,  36  li.  Ed.  479.  Neither 
the  transaction  at  bar  nor  the  property  In- 
volved were  of  a  character  to  come  within 
the  decision  referred  to. 

The  evidence  aliunde  the  contract  toucIili« 
the  intent  of  the  parties  as  to  time  being  of 
the  essence  was  inadmissible,  and  bad  no 
probatlTe  value.  The  court  should  have 
held,  as  a  matter  of  law,  that  time  was  not 
of  the  essence,  and  categorically  Instructed 
the  Jury  accordingly. 

[2]  For  substantial  error  In  this  regard, 
tbe  cause  must  be  retried;  and,  since  this  Is 
BO,  attention  1b  called  to  the  fact  that  the 
effect  of  section  4936,  Revised  Codes,  appears 
to  have  been  Ignored  by  every  one.  The 
plaintiffs  could  not  rescind  or  dalm  a  viola- 
tion of  the  contract  on  account  of  time,  as 
they  seem  to  have  done  on  September  27, 
1910,  wiOiout  giving  the  defendant  an  op- 
portunity to  make  tender  of  performance, 
with  compensatloD  for  delay;  on  the  other 
band,  the  duty  was  Imposed  upon  tbe  defend- 
ant to  make,  within  a  reasonable  time  after 
September  25,  1010,  a  tender  of  performance, 
coupled  with  an  offer  to  compensate  for  the 
delay,  unless  excused  therefrom  by  the  at- 
titude of  plaintiffs.  What,  under  tbe  dr- 
comstances,  wu  a  reasonable  time  was  for 
the  Jury  upon  the  evidence. 

We  see  no  reversible  error  In  any  other 
respect  Tbe  i^naal  of  defendanf  a  offered 
Instruction  No.  S  was  wrong,  but  rdatlTely 
QDimportant. 

[3]  The  qnestiona  asked  touching  the  value 
of  the  lambs  at  Big  Timber  and  Clyde  Park 
on  October  4tb  were  Improper,  and  the  court 
oorrectly  retnsed  to  permit  them  to  be  an- 
nrered.  The  contract  was  In  writing.  Any 
modlflcatlon  of  It  was  required  tx)  be  in  writ- 
lag,  ntiloan  executed.  Tbe  counterdalm,  to 
rapport  wmdt  these  questions  were  asked, 
la  baaed  nptm  an  alleged  oral,  unexecuted 
modiacation.  Independ^tly  of  that,  the 
questions  liftd  no  relevancy  to  any  matter  in 
issue. 

The  Judgment  La  reversed,  and  the  cause 
mnanded  fi>T  a  new  trtaL 
Reversed  and  mmanded. 

BRANTLX,  a  J.,  and  HOLLX)WAT,  J., 
eoDcnr, 


BUBLB8  T.  OBBQON  SHOBT  LINB  R  Oa 
et  aL 

(Supreme  Court  of  Montaoa.  April  16, 1914.) 

1.  Carbiebs   (I  236*)— Taking  ttf  Pabsen* 

OKBS— AonONB— EXBMFLART  DaICAQKS. 

Under  Rev.  Codes,  S  6038,  defioing  compen- 
aation  aa  the  relief  or  remedy  provided  for  the 
violation  of  private  ri^ts  and  the  means  of  se- 
curing their  observance,  and  section  6047,  pro- 
viding  that,  in  an  action  for  a  breach  of  an  ob- 
ligation not  arising  from  contract,  where  de> 
feudant  has  been  goilty  of  oppression,  fraud,  or 
malice,  punitive  oajnages  may  be  given,  where 
it  was  alleged,  and  there  was  evidence  tending  to 
prove,  that,  though  the  engineer  of  a  train  saw 
a  signal  to  stop,  lie  failed  to  stw  for  a  passen- 
ger, exemplary  damages  might  De  awarded,  if 
the  Jary  found  that  tnere  was  nsir  oppresaon, 
malice,  or  fraud ;  Rev.  Codes,  {  ^26,  giving  a 
right  of  acti(Hi  for  the  refusal  of  a  railroad 
corporation  to  transport  passennrs  for  all  dam- 
ages sustained  theruty  not,  as  claimed,  limiting 
soeh  damages  to  compensatory  damages. 

[Bd.  Note.— FOr  other  eases,  see  Gai^wa 
Cent  Dig.  H  968-672;  Dec.  Dig.  |  236.*] 

2.  Dakaobs  (1  20*)— Taxinq  vr  Pa88ENGEBb 
—Actions— Daicaoxb. 

Under  Rev.  Codes,  S  606&  providing  that 
tbe  measure  of  damages  for  the  breach  of  an 
obligation  not  arising  from  contract  is  the 
amount  which  will  compensate  for  an  tbe  det- 
riment proximately  caused  thereby,  whether  it 
could  have  been  anticipated  or  not  if  the  disease 
from  which  a  person  was  safferina  was  agna- 
vated,  her  power  of  resistance  weakened,  oroer 
death  accelerated  by  the  long  and  annoying  wait 
at  a  railroad  sCatloa,  or  faihire  to  secure  assist- 
ance at  the  earliest  possible  time  by  reason  of 
the  engineer's  failure  to  stop  a  train,  though 
properly  signaled,  the  company  was  liable  in 
damages,  though  it  did  not  know  of  her  illnesB 
or  the  pirobabie  salons  nweqneneea  to  follow 
from  her  missing  the  train ;  and  the  court  prop- 
erly charged  that  the  loss  of  her  strength  and 
capacity  to  resist  tbe  disease  so  far  as  attribut- 
able to  the  carrier's  wrongful  acts  might  be  con- 
Bidered  as  an  element  of  damages. 

[Gd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  li  e5-«7 ;  Dec.  E4g7|  20.*] 

3.  Cabbiebb  (S  236*)-TAKZiTa.'DP  Passengebs 
—Actions— Evidence. 

In  an  action  against  a  railroad  company 
which  failed  to  stop  a  train  upon  signal  for  a 
passenger  suE^ering  from  an  Internal  hemorrhage, 
evidence  that  there  were  no  accommodations  at 
the  place  where  she  was  compelled  to  wait  for 
ten  hours  for  the  next  train  was  admissible  to 
support  the  testimony  that  she  suffered  in  conse- 
quence of  b^ng  compelled  to  wait  there. 

[Ed.  Note.— For  other  eases,  see  Garrierfc 
Cent  Dig.  fi«  968-972;  Dee.  Dig.  |  28e.n 

4.  Evidence  (3  127*)— Res  GBsra— InmoA- 
TiONs  ov  Pain  ob  Mental  Sutbvbino. 

In  an  action  against  a  carrier  for  falling 
to  stop  a  train  on  signal  for  a  passenger  suffer- 
ing from  an  internal  hemorrhage,  evidence  that 
during  her  wait  for  the  nezt  tnua  she  manifest- 
ed her  snffering  by  moaning  was  properly  ad- 
mitted, under  the  rule  that  apparently  -spon- 
taneous manifestationa  of  present  feeling,  as 
distingnlsbed  from  declarations  describing  feel- 
ings,  are  original  evidence.  ( 
[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  377-382;  Dec  Dig.  {  127.*] 

5.  Etidehox  (I  688*)— Weight  and  Sum- 

CIKNOT— PBEFONOEBAITCX  OV  SVXDENCE. 

'  The  preponderance  of  the  evidence  does  not 
depend  aume  on  tbe  number  at  vrltnesses  testi- 
fying to  a  fact 

[Ed.  Note.— For  other  casesi  see  BvManMb 
Cent  Dig.  II  24S0-24S2;  DeTlKc.  I  tSQ^T^ 
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6.  Tbiai.  (I  236*)— Okedxbixjtt— Gbounds  or 

CUDXBZLITT. 

It  was  proper  to  charge  that,  In  detenuin- 
ing  upon  wbich  side  was  the  preponderaace  of 
the  evidence,  tbe  jury  should  consider  the  oi»- 
portunitieB  of  the  witnesses  for  seeing  or  know- 
ing tbe  things  about  which  they  testified,  their 
conduct  and  demeanor  while  testifying,  their 
interest  or  lack  of  interest  in  the  suit,  and  the 
probahi]ity  or  improbability  of  the  truth  of  their 
statements  in  view  of  all  the  other  evidencet 
facts,  and  circumstancea 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  031-^ ;  Dec.  Dig.  §  230.*] 

Appeal  from  District  Court,  Beaverhead 
County ;  J.  B.  Polndexter,  Judge. 

Action  by  B.  L.  Buries,  as  admlnLstrator 
of  Qoldle  Mar  Buries,  deceased,  against  tbe 
Oregon  Short  Line  Railroad  Company  and 
another.  From  a  judgment  for  plaintiff,  and 
from  axi  order  denying  a  new  trial,  defend- 
ants appeal.  Affirmed. 

J.  L.  Wines  and  T.  J.  Harrington,  both  of 
Butte,  for  appellants.  Lyman  H.  Bennett,  of 
Virginia  City,  and  J.  H.  AlToid,  of  Helena, 
for  reBpondent 

HOLLOWAY,  J.  This  action  was  prose- 
cuted by  the  administrator  of  the  estate  of 
Ooldle  May  Buries,  deceased,  to  recover  dam- 
ages alleged  to  have  been  suffered  by  her 
doling  her  lifetime  as  the  proximate  result 
of  def^dants'  refusal  to  stop  train  No.  3  at 
Barrett's  Station  on  June  27,  1910,  and  carry 
her  to  Butte.  From  a  Judgment  In  favor  of 
plaintiff,  and  from  an  order  denylag  a  new 
trial,  defendants  aweated. 

At  the  time  this  cause  of  action  arose, 
Barrett's  was  a  station  on  the  main  line  of 
Oho  def«idant  company's  road,  and  train  Mo. 
3,  bound  for  Bntt^  was  scheduled  to  stop 
there  upon  being  flawed.  On  June  27,  UIO, 
that  train,  In  charge  of  defendant  Hughes  as 
engineer,  reached  Barrett's  on  time,  at  3 :42 
a.  m.  There  is  not  any  dlqinte  tiiat  this 
plaintiff  and  the  deceased,  1^  wife,  reached 
the  station  In  time ;  that  the  wife  was  then 
suffering  from  some  Internal  hemorrhage, 
and  was  on  her  way  to  Bntte  tor  surgical 
treatment;  that  train  No.  8  did  not  stop; 
that  plaintiff  and  his  wife  were  forced  to  re- 
main at  the  section  house  at  Barrett's  £i>r 
ten  hours,  until  the  next  train  for  Butto  ap- 
rlred;  that  there  were  no  accommodations 
there ;  that  as  a  result  the  wife  suffered  in- 
tensely, her  strength  and  power  of  resisting 
the  ravages  of  the  disease  were  greatly  les- 
sened, and  that  she  died  about  the  time  she 
/cached  the  hospital  in  Bntte,  on  the  after- 
noon of  the  same  day.  The  plaintiff  con- 
tends in  his  pleading  and  evidence  that  he 
went  upon  the  track  at  the  station  or  section 
house  and,  when  he  saw  the  train  approach- 
ing, waved  his  hat  until  the  engineer  gave 
tfro  short  blasts  of  the  whistle,  the  usual 
signal  of  recognition  of  the  fact  that  the 
flag  had  been  seen,  and  an  indication  of  an 
Intention  to  -stop,  but  that  In  willful  disre- 


gard of  their  duty,  tlie  defendants  did  not 
stop  the  train,  with  the  consequences  enu- 
merated above. 

[1]  !•  The  trial  court  Instructed  the  Jury- 
that  they  mic^t  award  exemplary  as  well  as 
compensatory  damages,  if  they  found  that 
the  defendants  were  guilty  of  oppression, 
malice,  or  fraud.  Counsel  for  appellants 
are  mistaken  in  assuming  that  section  4325. 
Bevised  Codes,  limits  the  recovery,  in  a  case 
of  this  character,  to  actual  comi>en8ation. 
That  sectitm  does  not  do  more  than  merely 
declare  Just  what  the  rule  of  law  applicable 
in  an  ordinary  negligmoe  action  would  be  in 
the  absence  of  the  statute.  3  Hutchinson  on 
Carriers  (3d  Dd.)  ft  1421;  Thomas  v.  South- 
em  E.  R.  Co.,  122  N.  C.  1005,  30  S.  a  342. 

It  is  true  that,  "as  a  general  rule,  compen- 
sation Is  the  relief  or  runedy  provided  by 
the  law  of  this  state  tat  the  violation  of  pri- 
vate rights,  and  the  means  of  securing  th^r 
observance"  (section  6038.  Bev.  Codes);  trat 
"in  any  action  for  a  breadi  of  an  obligation 
not  arising  from  contract,  where  Hie  dttCend- 
ant  baa  been  guilty  of  opinessUm,  fraud,  or 
malice,  actual  or  prevnmed,  tJie  Jury,  in  ad- 
dition to  Uw  actual  damages,  may  give  dam- 
ages for  the  sake  of  example,  and  by  way  of 
panlBhlng  the  defudant"  (section  6047).  In 
this  action  lecorery  is  not  predicated  alone 
upon  the  n^ligence  of  these  defendants. 
The  theory  of  plaintiff's  conqOaint  and  his 
evidence  la  that  the  ttiglneer  saw  signal 
to  st<H»  and  gave  recognition  by  aroroprlate 
blasts  of  tte  locomotive  wUstlOk  and  Oitti. 
In  willful  disregard  of  the  rights  of  the  plain- 
tiff uid  his  wife,  refused  to  stop  Qis  train. 
That  punitive  damages  may  be  recovered  un- 
der such  drcumstancea  Is  the  rule  w^-nl^ 
unlversaL  Aisaga  r.  TUlalba«  85  GaL  191, 
24  Pac.  666;  Wilson  v.  N.  O.  &  N.  a  R.  R. 
Co.,  63  Miss.  362 ;  Fell  v.  Northern  Paa  R.  R. 
Co.  (G.  G.)  44  Fed.  248;  1  White's  Personal 
Injuries  on  Railroads,  SS  176,  177;  3  Hotdk- 
Inson  on  Carriers,  1 1440. 

A  case  very  shnllar  in  its  facts  to  this  one 
was  presented  to  the  Supreme  Court  of  North 
Carolina,  In  Williams  v.  Carolina  &  W.  R. 
Co.,  144  N.  O.  406,  ST  S.  a  216,  12  L.  B.  A. 
(N.  S.)  191,  12  Ann.  Cas.  1000,  and  upon  the 
question  now  under  consideration  the  court 
said:  "It  the  plaintiffs  went  to  the  usual 
place  for  receiving  passengers  a  reasonable 
time  before  the  arrival  of  tiie  train,  and  were 
able,  ready,  and  willing  to  pay  their  fare, 
they  were  ratiUed  to  be  carried  to  the  next 
station.  Phillips  v.  Southern  B.  Co.,  124  N. 
C.  123,  32  S.  B.  388.  45  li.  IL  A.  163 ;  North 
Chicago  St.  R.  Co.  v.  WlUlams,  140  111.  276, 
29  N.  E.  672;  1  Fetter,  Carr.  Pass.  {  228. 
If  they  gave  the  requisite  signal,  it  was  the 
duty  of  the  engineer  to  stop  the  train  bo 
that  they  might  take  passage  on  It  If  he 
did  not  see  the  plaintiffs  by  reason  of  mere 
negligence  in  not  keeping  a  proper  lookout 
ahead  of  his  train,  the  defendant  would  be 
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liable  only  for  actual  damages  resnltiag  from 
tbe  failnre  to  stop  tbe  train ;  but,  if  he  did 
Bee  tbem,  and  wHlfally  refused  to  stop  for 
tbe  purpose  of  recelring  them  oa  the  train 
as  pasa^ers.  the  defendant  would  be  liable 
to  punitive  damafea,  in  addition  to  those 
which  are  merely  comjtensatory." 

[2]  2.  Complaint  Is  made  of  Instruction 
No.  10  in  so  far  as  it  permitted  the  Jury  to 
nmsider,  aa  an  dement  of  damages,  the  loss 
QpOD  the  part  of  Mis.  Buries  of  her  strength 
and  capacity  to  resist  the  disease  from  wht(^ 
Bhe  suffered,  so  far  as  that  loss  was  attribu- 
table to  the  wrongful  acts  of  the  defendants. 
Wfalleitia  true  that  the  defendants  were  not 
responsible  f!or  Mrs.  Buries'  sickness,  they 
cannot  escape  the  oonsegneic^  of  their  acts 
upon  that  score.  Section  6068,  Bevised 
Codes,  provides :  "For  the  breach  of  an  obli- 
gation not  arising  from  contract,  the  meas- 
ure of  damage^  except  where  otherwise  ex* 
pnsBsly  provided  by  this  Oode^  la  the  amount 
which  will  compensate  tor  all  the  detrimoit 
proximately  caused  thereby,  whether  It  could 
bave  beoi  anticipated  or  not"  If  the  disease 
from  wUcb.  Mrs.  Buries  was  suffering  was 
aggravated,  or  her  power  of  resistance  weafc- 
eoed.  or  her  death  accelerated  by  the  long 
and  annoying  wait  at  Barrett's  and  the  f&U* 
ore  to  secure  surgical  assistance  at  the  earli- 
est possible  time,  d^endant^  hy  whose 
wrongful  acts  these  consequences  were 
brought  about,  must  respond  In  damages; 
and  it  is  wholly  Immaterial  that  they  did 
not  tmow  at  the  time  of  the  fact  of  her  lU- 
DGss  or  the  probable,  serious  consequences  to 
follow  from  her  missing  the  train.  This 
mle  Is  80  universally  recognized  by  the 
courts  and  text-writers  that  a  sbigle  re^ 
ence  will  suffice.  8  Hutchinson  on  Carriers, 
f  1432,  and  cases  dted. 

[3]  3.  The  trial  court  did  not  err  in  admit- 
ting evidence  that  there  were  not  any  accom- 
modations at  Barrett's,  where  Hts.  Bnrles 
was  compelled  to  stay  for  ten  hours,  or  until 
the  arrival  of  the  next  train  fbr  Butte.  If 
this  plaintiff,  for  Instance,  had  been  wrong- 
fully put  oft  the  train  at  Barrett's,  he  could 
show  the  BurrouQdln^  as  reflecting  upon  the 
ettent  of  the  inconvenience  he  suffered.  The 
same  rule  Is  applicable  here.  Kegligence  Is 
not  predicated  upon  the  failure  of  the  defend- 
ants to  provide  accommodations  at  Bwrrettfs; 
but  the  complaint  is  made  that  Mrs.  Buries 
WW,  by  the  wrongful  acts  of  the  defendants, 
forced  to  remain  at  a  place  where  there 
were  not  any  accommodations,  and  evidence 
of  this  fact  was  competent  as  reflecting  upon 
the  probability  of  plalntUTs  story  that  she 
suffered  in  consequence  of  being  compelled  to 
Walt  at  that  point,  and  under  the  circum- 
stances as  they  were  there  presented.  Wil- 
liams V.  Vanderbllt,  28  N.  T.  217,  84  Am. 
Dec.  338. 

[4]  4.  Complaint  Is  made  Oiat  plaintiff  was 
permitted  to  testify  that  during  the  wait  at 
Bttrettft  bla  wife  manifested  her  raffisrlng 


by  moaning.  The  evidence  was  properly  ad- 
mitted. In  Abbott's  Mode  of  Proline  Facts 
(2d  EdO  345,  It  is  said:  "The  apparently 
spontaneous  manifestations  ot  present  feeling 
by  demeanor,  gesture,  outcry,  moan,  tears, 
and  the  Uke,  as  distinguished  from  declara- 
tions describing  feelings,  are  original  evi- 
dence." 

[9,  f]  S.  Finally,  it  Is  Insisted  that  the  evi- 
dence  is  Insufficient  to  justify  the  verdict 
It  Is  not  controverted  that  plaintiff  gave  a 
proper  signal  to  stop  the  train;  bat  it  Is 
most  earnestly  urged  upon  us  that  tbe  evi- 
dence  la  overwhelmingly  preponderant  that 
the  engineer  did  not  see  It  and  could  not 
have  seen  It  under  the  clrcnmstances  of  the 
case  as  narrated  by  the  plaintiff,  and  that  no 
answering  signal  was  given.  It  is  true  that 
the  engineer,  the  fireman,  and  brakeman  on 
the  train  at  the  time  each  testified  that  the 
stop  signals— two  short  blasts  of  the  whistle 
—were  not  given,  and  the  engineer,  fireman, 
and  two  other  employda  of  the  company  ex- 
pressed opinions  that  a  person  In  the  situa- 
tion ct  tile  plaintiff  dressed  as  he  was,  could 
not  be  seen  for  1,000  fe^  and  that  the 
engineer  could  not  have  distinguished  that 
he  was  attempting  to  stop  the  train  for  more 
than  "200  or  300  feet"  (Hughes) ;  "300  or  400 
feet"  (Palmer);  "200  f6et"  (Hal^;  "350  or 
400  teeV  (Ifflwln).  The  plalntlfl  teatlfled 
that  he  was  about  1,000  feet  from  the 
train  when  hla  s^nals  were  answned  by  the 
ei^Anew.  I*  K.  Adams,  a  wltnen  for  the 
plaintiff,  testified  that  he  had  stopped  this 
same  tnln  at  Barretts  during  April  and 
May,  by  merely  waving  his  hand,  when  the 
train  was  1,000  fetfaway,  andttiathiBB^al 
had  been  seen  and  answered.  Tbe  preponder- 
ance of  the  evidence  does  not  d^nd  alone 
upon  tbe  number  of  witnesses  who  testify 
to  a  fiiet  Tbe  court  very  properly  told  tbe 
Jury  that  In  determining  upon  which  side 
was  the  prqwoderance  of  the  eridmce,  th^ 
"ahould  take  into  consideration  the  opportnni- 
tlea  of  tbe  several  witnesses  ft>r  seeing  or 
knowing  the  things  about  which  they  tes- 
tify, their  conduct  and  demeanor  while  tes- 
tifying, their  Interest  m  lack  of  Interest,  ff 
any,  in  the  result  of  the  suit  the  probability 
or  improbablU^  of  the  truth  of  thMr  several 
statements,  in  view  of  all  the  other  evUtenc^ 
facts,  and  circumstances  proved  on  the  trial." 

In  view  of  the  many  facts  and  drcnm- 
stances  appearing  upon  this  record  which  tI)^ 
Jury  might  have  consldeied  as  supportliig 
plainttfTs  story,  and  which  they  doubtless 
did  consider  in  weighing  the  evidence  given 
by  the  witnesses  for  tl»  defendants,  we  can- 
not say  that  a  different  rasidt  should  have 
been  reached. 

We  do  not  find  any  reversible  error  In  the 
ncxoA.  The  Jndgmoit  and  (vder  are  af- 
firmed. 

Affirmed. 

KtANTLT,  a  X,  and  SANmOt,  J.,  eoncor. 
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(No.  3371.) 

(Snprema  Oonrt  of  Montana.   April  lit,  1914.) 

1.  iNjuKonoH  (8  126*)— RnoHT  of  Wat— Ac- 
tions VOB  INTEBTEBKNCB  —  BUBDBN  OF 
Pboof. 

Where  a  railroad  company,  which  relin- 
qoislied  to  the  TTnited  States  a  section  granted 
to  it,  reserriog  a  right  of  way  200  feet  In  urtdth 
on  either  side  of  ita  main  line  ai  then  con- 
structed and  operated,  bronght  suit  for  dam- 
ages and  to  enjoin  defendant  from  preventing 
its  employes*  going  upon  lands  claimed  to  be 
witUn  the  rigbt  of  for  tha  purpose  of 
changing  the  location  of  tbe  road,  th«  burden 
was  on  It  to  show  definitely  the  location  of  the 
main  line  at  the  date  of  the  relingaishmeDt,  and 
that  the  land  involved  was  within  the  strip  re- 
served. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  1  276:  Dec  Dig.  {  128. •] 

2.  Appeal  and  Bbbob  (|  (JM*)  —  Hwobd  — 
FoBU— Stateubnt  of  Btidenox.  . 

Under  Supreme  Court  rule  7,  subd.  3  (44 
Mont  XXX,  123  Pac.  xi),  providing  that,  in  eq- 
uity cases  and  matters  and  proceedings  of  an 
equitable  nature  wherein  questions  of  act  aris- 
big  on  the  evidence  are  to  be  submitted  for  re- 
view, the  teatimony  shall  be  presented  by  ques- 
tion and  answer,  in  an  action  by  a  railroad 
company  for  damages  and  to  enioln  interfer- 
ence with  a  diange  in  its  line  of  road  involving 
the  question  as  to  the  location  of  its  right  of 
way,  It  waa  not  entitled  to  a  determination  on 
the  merits  of  an  appeal  from  a  judgment  for 
defendant,  where  the  evidence,  particul^riiy 
riiat  relatiiv  to  die  location  of  the  rigbt  of 
way,  waa  in  narrmtiTa  form  la  the  Ull  of  ez- 
cepaons. 

[Ed.  Note.— For  other  OLsea,  see  Appeal  and 
Error,  Cent  Dig.  U  2810,  ^16;  Dec  Dig.  I 
694.*] 

&  Apfiai.  and  Ebbob  (S  1009*)  — Fbbsuup- 

TioNB  IN  Support  op  Judgmbht— Omissions 

FBOU  Bbcobd. 

Where,  on  appeal  In  an  action  by  a  rail- 
road company,  which,  in  relinquishing  a  section 
to  the  United  States,  reserved  a  right  of  way 
across  aach  section,  described  by  reference  to 
its  main  line  as  then  located,  to  enjoin  inter- 
ference with  a  change  in  its  line  involving  a 
question  as  to  the  location  of  the  rigbt  of  way, 
maps  and  charts  by  reference  to  which  vritness- 
ea  testified  relative  to  the  location  of  the  main 
line  at  the  date  of  the  relinquishment  were  not 
in  the  record,  the  trial  court's  finding  was  con- 
clusive. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-3978;  Dec.  Dig.  i 
1009.^] 

4.  QUIETIHQ  TiTLB  (S  84*)  —  CoUPLAINT  — 

Sdfpioienoy. 

In  an  action  by  a  railroad  company,  a 
complaint  alleging  its  title  to  a  right  of  way, 
tliat  its  employes  were  about  to  enter  upon  a 

Sortion  of  the  right  of  way  for  the  purpose  of 
ouble-tracking  and  changing  its  line,  and  that 
defendant,  with  force  and  arms,  prevented  them 
from  entering  thereon  and  performing  such 
work,  and  that  unless  enjoined  he  would  pre- 
vent the  railroad  company  from  completing  the 
worb,  thereby  cauaing  great  and  irreparable 
damage,  did  not  state  a  cause  of  action  to  quiet 
title,  under  Bar.  Codes,  }  6870,  authorizing  an 
action  by  ai^  person  against  another  claiming 
an  interest  or  estate  in  real  property  adveirse 
to  him  for  the  purpose  of  determining  such  ad- 
verse claim,  as  it  aid  not  allege  that  defendant 


asserted  a  claim  to  any  part  of  the  right  of 
way  adverse  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  H  69,  71,  731;  te^  77;  Dea  Dir. 
I  34.*] 

Aiq>ral  from  District  Court,  BflaMrala  Cooiir 
ty ;  F.  C.  Webster,  Judge. 

Action  by  the  Northern  Pacific  BaUwax 
Company  against  A.  Hanawlrth.  From  a 
Judgment  for  d^endant,  plaintiff  appeals. 
Afilrmed. 

Onnn  St  Baadi,  of  Helena,  for  ai^lant. 
Elmer  B.  Hualur,  ot  Miawala,  for  respond- 
ent 


BBANTLT,  C.  J.  This  acUon  was  bnmght 
by  the  plalnttfl  to  recover  ot  ttie  defendant 
damages  for  onlawfoUy  Interfezlnc  with  its 
agents  and  servants  while  engaged  In  con- 
struction woriE  upon  the  portion  of  its  ilgbt 
of  way  wUdL  lies  within  and  acEoas  the  W. 
1^  of  the  N.  W.  %  of  section  17,  townsblp  11 
N.,  range  10  W.,  of  the  Montana  principal 
meridian,  in  Missoula  count?,  and  alao  to 
obtain  relief  by  way  of  Injunction  to  prevent 
like  conduct  1^  the  defendant  in  the  future 
which,  it  is  alleged,  he  threatens  to  continue. 

On  March  11.  1903,  the  plaintiff,  the 
owner  ot  section  17  as  sucoesaor  of  the 
Northern  Pacific  Bailroad  Company,  by  vir- 
tue of  the  grant  to  the  latter  by  the  federal 
govemmait  to  aid  In  the  constructi<Hi  of  its 
road  and  telegraph  line,  and  having  elected 
to  avail  Itself  of  the  provisions  of  the  act  of 
Congress  (30  Stat,  at  Large,  p.  597),  re- 
linquished it  to  the  United  States.  The  rea- 
son for  this  Section  was  that,  prior  to  the 
official  survey  of  the  public  lands  In  that  lo- 
cality, one  Jacob  S.  MareselUs  had  made  a 
homestead  settl^ent  which  included  the  W. 
%  of  the  N.  W.  H  of  the  section,  and  desired 
to  secure  patent  therefor.  In  Its  rellnaulsh- 
ment  the  plaintlGf  expressly  reserved  a  rigbt 
of  way  200  feet  in  width  on  either  side  of  its 
main  line,  "as  the  same  is  now  constructed 
and  operated  on,  or  over  or  across  said  de- 
scribed premises."  On  August  26,  1004,  Mar- 
sellls  secured  patent,  and  on  May  11,  1908, 
conveyed  to  Sylvia  May  Hauswirth,  the  wife 
of  the  defendant,  the  deed,  expressly  except- 
ing the  right  of  way  o£  plaintiff.  When  this 
controversy  arose,  the  plaintiff's  engineers 
and  employes  were  engaged  in  double-track- 
ing that  portion  of  the  line  extending  from 
Garrison  to  Missoula,  and  otherwise  improv- 
ing the  track  conditions  by  straightening 
curves,  reducing  grades,  etc.  To  accomplish 
this,  it  became  necessary  to  shift  the  line  in 
places  from  one  portion  of  the  right  of  way 
to  another.  The  plaintiff's  fence,  extending 
along  the  north  side  of  its  trade,  had  there- 
tofore stood  at  a  distance  of  50  feet  from  it 
On  March  10,  1909,  the  plaintiff's  employte, 
desiring  to  borrow  material  from  the  rigbt 
of  way  on  that  aide,  and  preenming  that  It 
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extended  to  Oie  fall  width  of  200  feet  from 
the  center  of  the  main  track,  were  proceeding 
to  itfove  the  track  150  feet  farther  toward 
the  north,  when  they  were  stopped  by  the  de- 
fendant Thereupon  this  action  was  broagbt 
After  deraigning  the  plaintiff's  title  and 
stating  the  character  of  the  wdrk  being  done, 
the  oomptal&t  alleges:  "That  on  or  atwnt 
.  MarA  10,  1909^  and  when  a  portion  of  the 
men  ao  employt^  by  this  plaintiff  were  about 
to  enter  upaa  a  portion  of  the  right  of  way 
of  this  plaintiff,  situated  In  the  west  one- 
half  at  the  northwest  one-ooarter  of  section 
seTflDteoi  (17)  aboro  referred  to,  the  same 
bedng  a  portion  of  Uie  right  U  way  so  re- 
•erred  HiU  plaintiff  across  said  premises 
as  hercdnabOTe  described,  for  the  purpose  of 
carrying  on  said  work  of  construction  and 
line  change,  and  in  the  preliminary  stages 
th«e<^  the  ietmiaot,  ^tb  force  and  arms, 
«itered  upon  said  laxids,  and  prevented  the 
said  serrants  and  eassfloyta  of  this  ^alntlff 
from  entering  thereon  and  performing  said 
contemplated  work,  and  threatened  to  Inflict 
bodUy  injury  upon  tihem  if  tb^  attempted 
80  to  do  and  persisted  therein,  and  now 
threatens  to  inflict  sudi  bodily  injury  If  said 
servants  and  emptoyfis  should  at  any  snbse* 
quent  time  a^tonpt  to  enter  npini  said  lands 
and  prosecute  such  work;  and  that  by  his 
said  acttons  and  conduct  the  said  defendant 
has  prevented  this  plaintiff  from  carrying 
on  OieBsld  work  above  referred  to,  and  will, 
unless  joined  by  this  court,  forever  pre- 
vent this  plaintlfl  ^m  completing  said  work, 
and  thereby  cause  great  and  irreparable 
damage  to  this  plaintiff;  and  tliat,  for  the 
reasons  aforesaid,  the  plaintiff  has  no  plain, 
speedy,  adequate,  or  complete  remedy  at  law, 
and  Irreparable  Injury  would  result  from  the 
delay  of  gi^g  notice  of  this  application  for 
restralnlog  order.  Plain  tiff  further  alleges 
that,  by  and  because  of  the  Interferences  of 
defendant  as  aforesaid,  it  has  beea  damaged 
In  the  sum  of  five  hundred  dollars." 

Upon  the  filing  of  the  complaint,  supported 
by  affidavits,  the  court  granted  a  temporary 
injunction.  The  defendant  answered,  putting 
in  Issue  the  right  of  plaintiff  to  any  portion 
of  the  land  north  of  the  fence.  The  parties 
waived  a  trial  by  Jury.  The  court  having 
heard  the  evidence,  denied  plaintlfTs  motion 
for  findings  and  Judgment  in  its  favor,  dis- 
missed the  action,  aud  awarded  defendant 
Judgment  for  his  costs.  The  plaintiff  has 
appealed. 

[1-3]  Counsel  for  plaintiff  have  submitted 
the  case  to  this  court  upon  the  theory  that 
It  la  an  action,  under  section  6870  of  the  Re- 
vised Codes,  to  determine  an  adverse  claim 
l^  the  defendant  They  contend  that  the 
evidence  clearly  and  undisputably  establishes 
the  fact  that  it  reserved  its  right  of  way  to 
the  full  extent  of  200  feet  on  either  side  of 
Its  main  track,  as  It  was  located  and  operat- 
ed at  the  time  of  the  rellnquishmeut,  and 
tbus  put  beyond  controvHray  Its  title  and 


right  to  the  possesdon  of  it  Hence  there  is 
no  Justification  In  the  evidence,  they  say,  for 
a  finding  for  the  defendant  This  would  t>e 
a  correct  statement  of  the  situation,  did  the 
evidence  as  presented  in  the  bill  of  excep- 
tions disclose,  with  any  degree  of  certainty, 
the  location  of  the  reserved  strip  through 
the  Hauswirth  land.  The  reservation  made 
at  the  time  of  the  relinquishment  was  not 
of  a  right  of  way  g^erally  over  any  portion 
of  section  17  in  controversy,  but  by  its  terms 
it  limited  plaintiff's  right  to  the  use  of  a 
strip  200  feet  In  width  on  either  side  of  Ite 
main  line,  as  it  was  then  constructed  and 
operated.  In  order  for  the  plaintiff  to  ob- 
tain uiy  rdlet  the  burden  was  upon  It  to 
sliow  that  it  was  being  prevented  by  defend- 
ant ficom  oring  some  poitlOD  of  titio  strip  thus 
reserved.  Am  a  part  of  its  case,  it  was  In- 
cumbent upon  it  to  locate  definitely  the  posi- 
tion of  the  main  line  of  its  road  at  the  date 
of  the  r^linquidinient.  The  oonditton  of  the 
evidence  Is  such  that  it  cannot  be  determined 
from  It  whether  the  defendant  unlawfully 
and  wantonly  intozfered  with  plaintiff's 
agents  and  their  operations,  or  whether  he 
was  within  his  rights  in  preventing  a  tres- 
pasB'uptm  his  wif^s  land.  In  the  first  plac^ 
the  body  of  fAe  evldotce  is  in  narrative  fonn. 
This  is  particularly  true  of  an  that  portion 
of  it  irtilch  was  introduced  for  the  purpose  of 
locating  the  main  Une  of  track  as  construct- 
ed tm  March  U,  1908.  Becanse  of  this  omis- 
sion to  observe  the  rule  applicable  to  such 
cases,  the  plaintlfl  Is  not  entitled  to  have  a 
determination  of  the  a|^;>eal  on  the  merits. 
Rule  vli,  subd.  8,  44  Mont  xxz,  128  Pac.  zi ; 
(Mlmore  v.  Ostronlch,  48  Mont  — ,  187  Pac. 
378.  Passing  by  the  omission  to  observe  the 
rule,  it  appears,  in  the  second  place,  that, 
since  the  location  of  the  main  line  of  track 
as  it  was  originally  constructed,  it  has  twice 
h&ea  shifted  further  toward  the  north.  In 
describing  these  changes,  the  witnesses  re- 
ferred to  maps  and  charts,  indicating  the 
location  of  the  line  at  different  times  by  the 
use  of  the  words  "here,"  "there,"  etc.  For' 
illustration:  The  principal  witness  testified 
in  this  connection  as  follows:  "There  have 
been  two  changes  made  in  that  main  line; 
that  is  all  I  know  of.  That  is,  this  old  line 
and  the  present  new  one,  excepting  here  com- 
ing this  way.  There  would  be  two  changes — 
three  lines.  The  first  line  would  he  the  old 
grade.  The  second  line  was  run  in  1901-02, 
and  the  third  was  run  In  1908-09."  The 
maps  and  charts  do  not  accompany  the  rec- 
ord. Without  the  aid  of  them  we  cannot  un- 
derstand the  purport  of  these  and  similar 
statements  made  by  other  vrltnesses.  We 
therefore  cannot  undertake  to  say  that  the 
tilal  court  did  not  assign  to  them  their  prop- 
er force  and  significance.  Pope  v.  Alexander, 
36  Mont  82,  92  Pac.  203,  566.  For  this  rea- 
son we  must  of  necessity,  accept  the  finding 
of  the  trial  court  as  conclusive,  whether  we 
adopt  the  theory  of  the  case  as  we  have  stat- 
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ed  It.  or  tlM  tbeoiy  of  connsel  for  tlie  plain- 
tiff. 

[4]  Again,  If  we  accept  the  theory  of  coun- 
sel that  the  action  Is  one  to  quiet  plaintiff's 
title  under  section  6870  of  the  Revised  Codes, 
we  reach  the  same  result  The  complaint 
does  not  allege  that  the  defendant  asserts 
a  claim  to  any  portion  of  the  rlt^t  of  way 
adverse  to  the  plaintiff.  Hence  It  does  not 
state  a  cause  of  action. 

The  judgment  la  affirmed. 

Affirmed. 

HOIiLOWAT  and  SANNEB,  33.,  concnr. 


8CHMITT  «e  al.  t.  JBN80N  et  al. 
(No.  2086.) 
(Supreme  Coart  of  Nevada.   May  4,  1914.) 

OUABDIAN  AND  WAED  (5  112*)— OUBTODT  AND 

Cake  or  Wabd's  Estate— Rbai.  Pbopbbtt. 
By  a  divorce  decree  and  also  by  agreement 
of  the  parties,  community  property  of  husl)and 
and  wife — a  houae  and  lot— was  "set  aside  for 
Che  use,  support,  maintenance,  and  education  of 
the  minor  cbildren."  Sold,  that  the  purposes  of 
the  trust  included  any  diaposltion  necessary  for 
the  support  and  education  of  the  children,  and 
hence  the  execution  of  a  mortgage  by  the  guard- 
ian for  $8,000  tor  the  purpose  of  paying  oS  a 
prior  mortgage  and  saving  the  property  as  a  home 
for  the  children  wias  wiUiin  the  purposes  of  the 
trust  and  authorized. 

W[Ed.  Note. — For  other  cases,  see  Qoardian  and 
ard.  Gent.  Dig.  H  401-404;   Dec.  Dig.  1 
112.*] 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Thomas  F.  Moran,  Judge. 

Action  to  foreclose  mortgage  by  Lizzie  K. 
Schmltt  and  John  Schmltt,  Jr.,  execntrlx  and 
executor,  against  Charlotte  E.  Jenson  and 
otiiers.  From  a  judgment  of  foreclosure  for 
plaintiffs,  defendants  appeal.  Affirmed. 

Stoddard,  Moore  &  Woodbom,  of  Beno,  tor 
appcaiants.  W.  A.  Mass^,  of  Beno,  for  re- 
qpondenta. 

TALBOT,  0.  J.  By  this  appeal  U  Is  aongbt 
to  bave  set  aside  a  decree  of  foreclosure  of 
a  mortgage  which  was  executed  under  the 
following  drcnmstancea:  On  February  23, 
1906,  while  the  house  and  lot  covered  by  the 
mortgage  belonged  to  Thomas  Dougherty  and 
Lottie  E.  Dougherty,  his  wife,  as  community 
property,  they  entered  into  the  fbllowing 
agreonent  relating  thereto:  "It  is  hereby 
Stipulated  and  agreed  by  and  between  Lewers 
A,  Hnskey,  attorn^  and  agents  for  Lottie  E. 
Dougherty,  and  Thomas  Dougherty,  that  In 
case  suit  Is  brought  by  the  said  Lottie  E. 
Dougherty  against  the  said  Thomas  Dough- 
erty, for  a  divorce  from  the  said  Thomas 
Dougherty  and  the  said  suit  la  prosecuted  to 
a  final  decree  of  divorce,  then  and  in  that 
case,  Lottie  B.  Dougherty  and  her  attorneys, 
Lewers  &  Huskey,  will  have  stated  in  and  as 
a  part  of  said  decree  of  divorce,  that  the 
real  property  now  belonging  to  the  said  Lot- 


tie Dougherty  and  the  said  Thomas  I>onsb- 
erty,  to  wit,  a  cottage  situated  at  the  corner 
of  Sixth  and  Ralston  streets,  In  Beno,'  Ne- 
vada, and  now  occupied  by  the  said  Lottie  B. 
Dougherty  and  her  fonr  minor  childr^i.  Bl- 
vin,  EdiUi,  Chester  and  Thomas,  shall  be 
set  aside  for  the  sole  and  separate  use,  sup- 
port, maintenance  and  education  of  the  said 
minor  children,  and  that  the  custody  and 
care  of  the  said  minor  children  shall  be  left 
and  remain  with  the  said  Lottie  E.  'Doa^b- 
erty  during  her  good  behavior  and  subject  to 
(diange  by  order  of  the  proper  court  at  any 
time  upon  a  proper  and  sufficient  reason 
therefor ;  and  both  parties  hereto  understand 
and  agree  that  the  said  decree  of  divorce  shall 
also  contain  an  order  that  the  said  Thomas 
Dougherty  shall  pay  off  the  mortgage  now 
standing  against  the  said  property  and  leave 
the  same,  within  a  reasonable  time,  clear  of 
all  Incumbrances  for  said  minor  children. 
This  stipulation  is  for  the  purpose  and  solely 
for  the  purpose  of  settling  the  rights  of  the 
undersigned  parties  to  the  community  prop- 
erty and  to  the  custody  of  their  said  minor 
children,  in  case  a  divorce  is  granted  to  the 
said  Lottie  E.  Dougherty." 

In  a  decree  of  the  district  court  for  Wash- 
oe county,  dated  the  6th  day  of  June,  1906, 
granting  Lottie  E.  Dougherty  a  divorce  from 
Thomas  Dougherty,  and  referring  to  and  fol- 
lowing the  foregoing  agreement,  it  was  ad- 
Judged  that  the  house  and  lot  be  "set  aside 
for  the  use,  support,  maintenance  and  educa- 
tion of  the  minor  children"  of  the  iwrttes 
named  In  the  agreement,  and  the  household 
furniture  belonging  to  the  plaintiff  and  de- 
fendant was  given  to  Lottie  B.  Dougherty, 
the  plaintiff  in  that  action.  The  custody  of 
the  children  was  awarded  to  the  mother.  At 
the  time,  of  the  execution  of  the  agreement 
and  the  rendition  of  the  decree  dissolving  the 
marriage  and  setting  the  real  property  over 
for  the  support,  education,  and  maintenance 
of  the  minor  children,  the  propert?  was  sub- 
ject to  a  mortgage  which  had  been  executed 
on  the  7th  day  of  August,  1903,  b;^  Thomas 
and  Lottie  B.  Dougherty  to  tiie  Bank  of  Ne- 
vada for  $1,000  and  Interest  On  the  12th 
day  of  October,  1907,  Lottie  E.  Dougherty, 
for  the  purpose  of  administering  the  prop- 
erty mentioned,  under  the  supervision  and 
direction  of  the  court,  fbr  the  support,  main- 
tenance, and  education  of  the  minor  children, 
was  duly  appointed  and  qualified  as  guard- 
ian of  their  persons  and  estates.  On  ttie  24th 
day  of  March,  1908,  upon  petition  and  notice, 
for  the  purpose  of  preserving  the  property 
from  foreclosure  and  sale  under  the  mort- 
gage mentioned,  which  then  remained  unsat- 
isfied, and  for  the  purpose  of  securing  funds 
for  the  support  and  education  of  the  minor 
children,  she  obtained  an  order  of  the  court 
directing  her  as  guardian  to  remortgage  the 
property  for  the  sum  of  $3,000.  Pursuant  to 
the  direction  of  the  court  by  that  order,  and 
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for  tbe  paipose  of  secorlng  AmdB  to  preserve 
the  property  and  secure  money  for  the  sup- 
port, maintenance,  and  education  of  the  chil- 
dren, she  borrowed  $3,000,  and  to  secure  the 
payment  thereof  executed  the  mortgage  or- 
dered foreclosed  by  the  decree  In  this  case. 
During  the  six  years  since  the  execution  of 
this  mortgage,  no  part  of  the  principal  or  In- 
tereat  has  been  paid. 

For  the  appcdlants  It  Is  contended  that  the 
district  eoort  had  no  power  to  authorize  the 
guardian  to  borrow  the  93,000  or  to  execute 
the  mortgage,  and  that  it  Is  not  enforceable 
against  the  property  of  the  wards  because  at 
the  time  it  was  executed  thme  vas  no  statute 
in  this  state  antboxlsing  the  guardian  to 
mortgage  or  incumber  real  estate  of  the 
ward.  Cases  are  dted  holding  that  a  guard- 
ian has  no  power  to  make  a  mortgage  on  the 
ward's  real  estate  uhlees  authority  be  con- 
ferred upon  him  by  statute,  upon  Ms  obtain- 
ing an  order  of  the  proper  court  If  it  be 
admitted  tbat  these  dedsons  relate  to  prop- 
erty belonging  to  a  ward  through  InhOTitance, 
or  otherwise  unconditionally,  they  are  inap- 
plicable In  this  case  because  this  property  ffld 
not  so  belong  to  these  minora.  As  the  com- 
munity property  of  the  parents,  they  could 
sell  it  or  mortgage  it,  as  they  had  previously 
done,  or  could  Impress  it  with  a  trust  which 
might  necrasitate  or  authwlze  Its  sale  or  in- 
cumbrance by  mortgage.  It  was  1^1  and 
laudable  for  the  father  and  mother  to  pro- 
vide that  the  property  should  be  set  over  for 
the  support,  maintenance,  and  education  of 
the  children,  who  had  and  acquired  no  right 
to  it  separate  from  this  trust  condition. 
The  Revised  Laws  provide: 
"The  court,  in  granting  a  divorce,  shall 
make  such  disposition  of,  and  provision  for, 
the  children,  as  shall  appear  most  expedient 
under  all  the  circumstances,  and  most  for 
the  ivesent  comfort  and  future  well-bdng  of 
such  children."    Section  6840. 

"In  granting  a  divorce,  the  court  shall  also 
mahe  such  disposition  of  the  piopert?  of  the 
parties  as  shall  appear  Just  and  equitable, 
having  regard  to  the  respective  merits  of  the 
parties,  and  to  the  condition  In  which  they 
will  be  left  by  such  divorce,  and  to  the  party 
through  whom  the  property  was  acquired, 
and  to  the  burdens  imposed  upon  it,  for  the 
benefit  of  the  ctiildroi."   Section  5841. 

No  one  but  the  parents,  as  the  owners  of 
tbe  community  proi>erty,  or  the  court,  had 
any  power  over  the  property  at  the  time  of 
the  action  for  divorce ;  and  the  setting  aside 
of  the  property,  whether  considered  as  au- 
thorized by  dtber  or  both  the  agreement  of 
che  parties  or  tbe  decree  of  the  court,  must 
be  deemed  conclusive  for  the  purposes  of  the 
trust,  which  Included  any  disposition  of  the 
property  necessary  for  the  support  and  edu- 
cation of  the  children.  Consequently,  the 
execution  of  the  mortgage  for  $8,000  for  the 
purpose  of  paying  off  tbe  prior  mortgage  for 


«1,000,  and  saving  the  property  from  foreclo- 
sure and  sale  under  the  prior  mortage,  so 
that  It  could  be  retained  as  a  home  for  the 
children  and  additional  money  secured  for 
their  support  and  education,  was  within  the 
purposes  of  the  trust,  and  anthorlzed. 
The  decree  of  the  district  court  Is  affirmed. 


NORCROSS  and  McGARRAN,  JJ,  concur. 


PETERSON  V.  PITTSBURG  SILVER 
PEAK  GOLD  MINING  CO. 
(No.  2090.) 

(Supreme  Court  of  Nevada.    April  28,  lftl4.) 

1.  TbIAL    (J  29*)— RtTLlNQS   ON  BVIDEITCE— 
RkKABKS  BT  TRIAIi  JUDOa. 

In  ruling  on  the  admissibility  of  evidence, 
tbe  trial  judge  should  confine  bis  remarks  strict- 
ly to  tbat  question,  and  not  nuke  unnecesury 
statements,  such  as  that  the  evidence  will  do 
no  harm,  or  as  to  one  of  tbe  attorneys  being  a 
good  fellow,  etc 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  80-88,  508;  Dee.  Dig.  {  20.*] 

2.  TbUX  (§  29*)— HiJUfLBSS  BBMOa— REMAKKB 

OJt  Tkial  Judge. 

Remarks  bv  the  trial  judge  which  are  cal- 
culated to  mislead  the  jury  or  prejudice  tile 
rights  of  dther  party  are  reversible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  iS  80-83,  608 ;  Dec.  Dig.  |  29.*] 

3.  Appeal  akd  Ebbob  ({  1046*)— Habmless 

EBBOE— KJEMABK8  OF  TBIAL  JUDOE. 

In  denying  a  motion  to  strike  certain  evi- 
dence, the  trial  court  remarked,  "I  don't  think 
the  testimony  does  you  any  harm,"  and,  in  oveiv 
ruling  an  objection  to  an  interrogatory^  stated 
to  appellant's  attorney,  "You  are  not  on  sur- 
rebuttal  testimony,  but  I  will  allow  It  just  to 
show  you  that  we  give  every  leeway  possible, 
possibly  more  than  the  court  should,"  and,  in 
ruling  on  a  motion  to  strike  an  suiswer,  also 
suted  to  coQDsel,  "I  bave  known  yon  a  long 
time,  and  I  like  you,  and  you  are  a  good  fellow ; 
but,  when  yon  eome  to  tbe  trial  of  a  case,  I 
know  an  attorney  la  ambitious;  I  know  be 
wants  to  do  everything  in  the  world :  and  I  ad- 
mire that;  bnt  don't  step  beytmd  the  bounds." 
Seld  that,  while  the  trial  judge's  remarks  were 
improper,  tbev  were  not  reversible  error,  in  ab- 
sence of  a  snowing  of  prejudice  to  a^ellant 
therefrom. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4128-1131,  4131;  Dec. 
Dig.  i  1046.*] 

4.  AfFEAL  AlfD  BbBOB  (I  901*)— BUBIHIH  OT 

SHowmo  Ebbob. 

The  parties  daiming  error  en  appeal  must 
clearly  establiab  it 

[Ed.  Note.— For  otfaar  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1771,  S670;  Dec.  Dig.  S 
901.*] 

5.  Negligence  (i  98*)— Contbibutort  Neo- 

LIGENCE— COWABATIVB  NEOUGBNCE. 

Rev.  Lawi!^  |  5661,  providing  that,  In  ac- 
tions against  a  mine  owner  for  iamtigea  for 
injuries  to  an  emidoy£,  the  employe's  contribn- 
tory  negligence  shall  not  bar  a  recovery,  where 
it  was  slight  and  the  emplo^^er'a  negligence  was 
groN  in  comparlsOB,  substitntes  for  the  com- 
mon-law role  of  contributory  nefUgence  the  rale 
of  relative  or  comparative  negligence. 

[Ed.  Note.— For  other  cases,  see  Ne^tgenoe, 
Cent  Dig.  U  93,  165;  Dec  Dig.  S  98^^ 
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^  MAsm  AND  Sbrvart  (I  217*)— Bisks  As- 
sumed. 

While  a  miner  must  use  reasonable  care 
for  bis  own  aafety,  be  does  not  assame  tbe 
risk  of  a  bidden  danger  created  in  bia  place  of 
employment  by  other  employ^A,  over  whom  be 
has  no  control,  and  of  which  be  baa  no  warning 
or  notice,  so  tbat  a  miner  would  not  amme  tbe 
risk  of  injury  from  drilling  into  an  nnezploded 
hole,  left  in  tbat  condition  by  a  previous  shift 
of  workmen,  of  which  be  bad  no  notice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  ?74-i900;  Dec.  Dig.  | 
217.*] 

7.  Hastbb  and  Sbbvant  (IS  101,  102*>— Mas- 
ter's Duties— Safb  Puce  or  Wobk. 

The  master  must  famisfa  a  reasonably 
safe  place  of  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  5S  135.  171,  174,  178-184, 
192;  Dec.  Dig.  »  101,  102.  •} 

8.  TBIAL  ({  46*)— OVFIB  OF  Btidkxck— SVRI- 

OIENCY. 

In  a  miner's  action  for  personal  iojurtes, 
defendant  offered  in  evidence  a  conversation  be- 
tween witness  and  plaintiff  some  time  after  tbe 
accident  to  diow,  as  stated  by  counsel,  tbat  tbe 
action  was  instituted  in  bad  faith,  with  knowl- 
edge by  plaintiff  that  he  knew  that  tbe  shift 
b<^  and  defendant  were  not  responsible  for  his 
injury,  and  tbat  be  alone  was  respoDsible,  and 
to  contradict  any  evidence  of  negligence  b^  de- 
fendant, and  to  prove  its  claim  tbat  the  accident 
was  not  caused  by  Its  negligence,  and  to  con- 
tradict plaintiff's  'evidence  tending  to  show  neg- 
ligence by  defendant  Beld  that  the  offer  was 
sufiBdent  to  warrant  admission  of  a  declaration 
against  interest  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  18  110-U4;  Dee.  DigTT  45.*] 

0.  BvinBNCE  (j  200*)— Admissions— Dbclaba- 
TioNg  Against  Interest. 

What  a  party  voluntarily  admits  to  be  true 
nifly  be  reasonably  taken  to  be  true,  notwith- 
standing that  the  admission  is  contrary  to  his 
interest 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  684-686;  De&  Dig-  t  20a*] 

10.  EVIDBNCB     (8     222*)    —  DICLABATIONS 

Against  Intebest, 

Tbe  voluntary  statement  of  one  injured, 
made  after  tbe  accident  and  relating  thereto,  Is 
admissiUe,  if  relevant  tor  consideration  by  the 
jury  in  connection  with  the  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  786-800,  8(»-808;  Dec  Dig.  J 
222.*] 

11.  Evidence  <j  222*)— Admissions. 

Every  prior  statement  of  a  party  incon- 
sistent  with  his  present  claim  tends  to  throw 
doubt  upon  it,  and  Is  admissible  in  evidence  as 
an  admiasion  against  interest,  regardless  wheth< 
er,  when  the  statement  was  made,  it  was  in  his 
own  favor  or  against  his  interest 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fi|  786-800,  803-808;  Dec.  Dig.  { 
222.*] 

12.  Evidence  (|  265*)—ADjaB8iON8— Weight. 

Tbe  weight  to  be  given  to  an  admiasion  or 
declaration  against  Interest  is  for  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  fig  1029-1060;  Dec.  Dig.  g  265.*] 

18.  Apfeal  and  Bbbob  (I  2^*)— Pbesbnta- 
noH  Below— Oroundb  ov  Objboxioh— Ad- 
mission OF  Evidence. 

Where  an  objection  to  evidence  was  stis- 
tained,  not  because  of  the  form  of  tbe  offer,  but 
on  the  ground  that  the  evidence  was  not  admis- 
sible for  tbe  purpose  offered,  appellant  cannot 
claim  on  appw  that  the  evidence  wu  properly 


excluded  becaote  tb«  offer  was  not  In  proper 

form. 

[Ed.  Note.— For  other  cases,  see  Apneal  and 
Error,  Cent  Dig.  H  1351,  1888^  1426.  1430, 
1431;  Dec.  Dig.  §  a2.*l  '  ^ 

14.  Appeal  and  Bbbob  <f  1027*)— Habmless 
Bbbob— Pbejudioial  ErrocT. 

Unless  an  error  substantially  affects  the 
rights  of  the  complaining  party,  so  that  It  could 
be  reasonably  claimed  tbat  a  different  result 
might  have  been  reached;  had  the  error  not 
occurred,  it  is  harmless. 

_  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4033 ;  Dec,  Dig.  |1027.*3 

16.  Appval  AND  Ebbob  (H  1060,  IQQS*) — 
Habhless  Ebbob— Bulinos  on  Btidencb. 
Error  in  admitting  or  excluding  evidence  on 

material  issues  is  reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  11  106871069,  4lS-4157, 

4166,  4187-41»3,  liec.  Dig.  H  X05O; 

1056.*] 

Appeal  from  District  Court,  Washoe  Gonn- 
ty;  Thomas  F.  Moran,  Judge. 

Action  by  Bobert  S.  Peterson  against  the 
Pittsburg  SUver  Peak  Goia  Mining  Com- 
pany. From  a  juagment  for  plaintiff,  aud 
an  order  denying  a  new  trial,  defendant  ap- 
peals.  Reversed  aud  remanded  for  new  trktL 

Samnd  Piatt,  of  Carson  City,  and  George 
Martinson,  of  San  Francisco,  Gal.,  for  appel- 
lant IMxon  &  MiUw,  of  Bene,  tor  reqjwiul- 
ent 

MeCABRAN.  3.  This  Is  an  action  in  daok- 
ages  for  personal  injuries,  alleged  to  have 
been  sustained  by  the  respondent  through 
the  negligence  of  the  appellant,  In  whose  em- 
ploy be  was  engaged. 

Tbe  record  discloses  that  the  respondent, 
Peterson,  on  the  14th  day  of  Jane,  1911,  was 
a  member  of  the  6  p.  m.  shift  in  the  Mary 
mine,  and  on  the  date  of  the  accident  was 
engaged  as  a  machine  driller  in  tbe  Talcalda 
tunnel.  At 'about  1  o'lAock  on  tbe  raornlnK  of 
th^  16th  of  June,  the  respondent,  while  so 
engaged,  drilled  Into  an  nneiploded  hole  left 
by  the  previous  shift  The  result  of  hts  act 
was  an  explosion,  by  reason  ot  vrbUii  one 
member  of  the  shift  was  Instantly  killed,  an- 
other died  in  nine  days  thereafter  from  tbe 
injuries  received,  another  was  more  or  less 
seriously  hurt,  and  the  respondent  received 
serious  injuries. 

The  trial  was  had  b^an  a  Jnry  In  tbe 
Second  judicial  district  court,  and  a  verdict 
was  rendered  In  favor  of  respondent  in  tbe 
snm  of  $29,260.  Tbe  appellant  In  this  case, 
defendant  In  the  court  below,  Interposed  and 
espedaUy  pleaded  oontrUratory  negUgence  on 
the  part  of  respondent,  assumption  of  risk, 
and  an  executed  release  In  accord  and  satis- 
faction. 

From  Uie  judgment  rendered  In  tevor  ot 
respondokt,  and  flrom  tbe  order  denying  ap- 
pellant's motion  fi>r  a  new  trial  ajveal  Is  tak- 
en to  this  court 

Tbe  appellant  sets  up  firar  majw  grounds 
upon  wblcb  it  relies  fbr  rerosal,  namely: 
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Prejudicial  statements  and  remarks  made  by 
the  court  during  tbe  course  of  the  trial;  er- 
roneous rulings  aa  to  tbe  admissibility  of 
tcHtlmouy  made  durlns  the  course  of  the 
trial;  failure  on  the  part  of  the  respondent 
to  establish  tbe  uegllsence  of  appellant; 
and  errors  of  the  trial  court  In  giving  cer- 
tain Instructtons  and  refusing  certain  other 
offered  Instructions. 

Assignment  No.  53  has  to  do  with  the  re- 
marks of  the  court  made  In  ruling  upon  the 
motion  of  appellant  to  strike  certain  testi- 
mony. The  court  In  that  Instance  ruled 
against  the  moving  party,  and.  In  the  course 
of  his  ruling,  made  this  remark:  "I  don't 
think  tbe  testimony  does  you  any  harm." 

Assignment  No.  77  Is  with  reference  to  the 
remarks  of  tbe  court  In  overruling  an  ob- 
jection made  counsel  for  respondent  to  an 
interrogator  propounded  by  counsel  for  ap- 
pellant, in  whlcb  the  court  said:  **I  will 
tell  you.  (Addressing  coimsel  for  appellant) 
Just  as  soon  as  this  went  In  evidence,  or  you 
conld  have  called  Mr.  Jussen  rlgbt  after  they 
were  put  In  evidence,  Or  you  could  do  It  aft- 
era-ards.  "Sou  are  not  on  snrrebuttal  testl- 
moD7,  bnt  I  will  allow  It  Just  to  show  you 
that  we  give  you  every  leeway  possible,  pos- 
sibly more  than  the  court  should." 

Assignment  No.  76  Is  with  reference  to  the 
remarks  of  the  court,  prestmiably  addressed 
to  counsel  for  appellant,  while  he  was  cross- 
examining  a  witness.  TbB  transcript  is  as 
follows: 

"^Q.  Now  yon  were  not  there  were  you, 
when  this  exploslou  occurred?  A.  I  hope 
Dot.  Q.  And  all  that  you  know  about  tbe 
explosion  was  what  you  speculated  upon  or 
tbe  conclusions  yon  drew  after  yon  went  np 
tbere;  la  that  true?  A.  Tea,  sir. 

"Mr.  Iflller:  Object;  it  la  a  compound 
Question. 

"Mr.  Halrston:   And  n  mlsleadbig  ques- 

tlOD. 

"The  Court:  Sustain  tlie  objection. 

"Mr.  Piatt:  Exception  on  the  ground  it  is 
propor  crosB-ezamlnatkm. 

"Mr.  BflUer:  Move  the  answer  be  stricken 
oot 

"Tbe  Court:  I  will  tell  yon.  I  have  known 
ym  a  long  time,  and  I  like  yon,  and  yon  are 
a  good  fellow;  but,  when  you  come  to  the 
trial  of  a  case^  Z  know  an  attorney  is  ambi- 
tioni:  I  know  he  wants  to  do  everything  In 
tbe  world;  and  I  adndre  that;  but  dont  step 
beyond  tbe  boimds." 

To  the  lattor  remark  ezcQ>tIon  was  taken 
by  counsel  fk>r  appellant 

All  of  these  rranarks  set  np  as  assignments 
of  error  by  appellant  were  made  In  the  pres- 
ence and  hearing  of  tbe  Jury,  and  were  ez- 
cqtted  to  by  counsel  for  appellant  It  is 
AfBcolt  to  understand  why  remarks  of  tbe 
Gtaaracter  aivearing  In  the  record  in  this 
case  are  necessary  at  all  on  the  part  ot  the 
trial  court  Wtalle  It  Is  true  that  not  every 
ismark  of  tbe  trial  court  wlU  constitute  re- 
nrslUe  «rror,  where  It  Is  made  with  refers 


enca  to  the  admlsstblUty  of  evidence,  yet 
there  Is  nothing  of  which  a  ulsl  prlus  Judge 
should  be  more  careful  than  In  his  remarks 
or  assertions  made  with  reference  to  admit- 
ted or  rejected  testimony  during  the  course 
of  a  trial.  Tbe  average  Juror  la  a  layman; 
tbe  average  layman  looks  with  most  pro- 
found respect  to  the  preside  Judge;  and 
the  Jury  ls»  as  a  rule,  alert  tu  auy  reuiark 
that  will  indicate  fovor  or  disfavor  on  the 
part  of  the  trial  Judge.  Human  opinion  is 
ofttimes  formed  upon  circumstances  meager 
and  Insignificant  ia  their  outward  appear- 
ance; and  the  words  and  utterances  of  a 
trial  Judge,  sitting  with  a  Jury  in  attendance, 
is  liable,  however  unintentional,  to  mould  the 
opinion  of  the  members  of  tbe  Jury'  to  the 
extent  that  one  or  the  other  side  of  the 
controversy  may  be  prejudiced  or  injured 
thereto. 

[1]  A  trial  Judge's  ruling  upon  the  admis- 
slUlity  of  testimony  Is  a  ruling  baaed  sole- 
ly upon  tbe  law  of  evidence;  his  comments 
or  assertions  or  declarations  b&re  no  place  in 
the  ruling,  save  and  except  in  so  &r  as  they 
may  express  hla  idea  as  to  tbe  appUcabiU^ 
of  the  matter  presented,  based  upon  the  rules 
of  evidentiary  law.  As  to  whether  or  not  an  ^ 
attorn^  is  a  good  fellow  or  not  &  sood  fel- 
low playa  no  part  In  tbe  enforcement  of  a 
rule  admitting  or  ndndtng  testimony.  As 
to  whether  or  not  a  particular  piece  of  tes- 
timony does  harm  or  does  not  do  harm  la  not 
for  the  court  to  say,  and  remarks  upon  this 
phase,  made  In  the  presence  of  the  Jury  can 
have  no  beneficial  effect;  they  are  better  left 
QDsaid. 

[2,  3]  If  remarks  made  by  tbe  Judge  In  the 
prepress  of  a  trial  are  calculated  to  mislead 
the  Jury  or  prejudice  either  party.  It  wonld 
be  grounds  for  reversal.  We  are  not  Inclin- 
ed to  view  the  remarks  made  by  the  txlal 
Judge  In  this  case  in  that  light  Deshler  v. 
Beers.  32  lU.  868,  88  Am.  Dec.  274. 

[4]  While  it  may  be  reasonable  to  assume 
that  xemarka  of  like  trial  Judge,  suf^  as  those 
ctnnptalned  of  in  this  case,  may  have  an  in- 
fluence prejudicial  to  one  or  the  other  side 
of  the  case,  yet  In  view  of  the  rule  that  the 
party  who  alleges  orror  must  establish  the 
same  clearly,  we  wonld  not  dlstuA  the  Judg- 
ment In  this  oaxe  by  reason  of  tbe  errors  as- 
signed with  refsrenoe  to  the  remarics  of  the 
trial  court  McMahon  v.  Eau  Claire,  95  Wis. 
640,  70  N.  W.  829. 

Appellant  assigns  as  error  the  refusal  of 
the  trial  court  to  grant  appellant's  motion 
for  a  nonsuit  and  for  an  Instructed  verdict. 
In  this  res])ect  it  Is  the  contention  of  tbe  ap- 
pellant that  an  employ^,  Injured  from  drill- 
ing Into  an  unexploded  shot,  Is  held  to  as- 
sume the  risk  as  being  one  iucident  to  bis 
employment  and  further  contends  that  the 
doctrine  which  requires  tbe  master  to  fnr- 
nish  a  reasonably  safe  place  for  his  onployto 
to  work  Is  not  applicable,  where  the  object  of 
tbe  work  performed  is  to  contlanaUy  <diange 
the  plac& 
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[I]  In  reviewing  this  phase  of  the  case,  it 
must  be  obserred  tba^  by  etatntory  enact- 
ment In  this  state,  the  common~law  rule  of 
fellow  servant  has  been  modified,  and  the 
common-law  mie  of  contributory  negligence 
has  been  superseded  by  statntoi?  mlcr  which 
Is  more  or  less  properly  termed  the  rule 
of  "relative"  or  "comparative"  negllgenca 
Sections  5649  and  5651,  Bevlsed  Laws;  Law- 
son  V.  Halifax,  36  Nev.  596,  135  Pac.  611. 

While  many  of  the  authorities  relied  upon 
by  counsel  for  appellant  would  sustain  his 
contention  In  jurisdicttona  where  the  com- 
mon-law rule  of  fellow  servant  prevails,  they 
are  not  applicable  under  statutes  such  aa 
ours.  In  other  cases  relied  upon  by  appel- 
lant, the  statemoit  of  the  facta  discloses  that 
the  party  injured  was  a  machine  drlUer  fol- 
lowing himself  with  no  intervening  shift,  and 
had  personal  knowledge  that  one  or  more 
of  the  holes  which  he  himself  had  charged 
had  failed  to  explode.  These  cases  are  not 
analogooa  to  the  one  at  bar,  for  the  reason 
that  the  record  here  discloses  that  the  respond- 
ent worked  alternate  shifts,  and  that  it  was 
hia  duty,  In  the  course  of  his  employment,  to 
set  up  his  machine  and  drill  immediately 
following  the  explosion  of  a  round  of  boles 
drilled  and  charged  by  the  preceding  shift, 
and  hoice  could  have  no  personal  knowled^ 
of  the  failure  of  any  one  of  the  holes  to  ex- 
plode. There  Is  a  substantial  conflict  In  the 
testimony  as  to  whether  or  not  the  respond- 
ent  was  warned,  or  had  any  notice,  that  the 
preceding  shift  had  left  an  unexploded  hole. 
In  fact,  the  record  strongly  bears  out  the 
contention  of  respondent  that  he  had  no  no- 
tice. It  appears  to  be  almost  conclusively 
established  that  the  appellant  company  had 
no  r^ular  system  whereby  notice  of  unex- 
ploded boles  were  bulletlDed  or  reported  by 
the  olf-golng  shift.  Whatever  may  be  said 
as  to  dangers  Incident  to  the  employment  of 
mining,  however  forceful  it  may  be  contend- 
ed that  missed  holes  are  frequent  occurrences 
In  mining  operations,  and  that  such  is  known 
to  the  average  miner,  it  cannot,  in  our  Judg- 
ment, be  successfully  argued  that  In  modern 
mining  operations,  where  one  group  of  men 
follow  and  take  up  the  work  of  a  previous 
group,  they  should  assume  the  risks  attend- 
ant upon  latent  or  immediate  dangers  left 
by  those  who  had  previously  been  engaged 
In  prosecuting  the  work  at  the  same  place. 
This  is  especially  true  in  view  of  modern 
mining  appliances,  methods,  and  regnlations. 
However  diligent  the  servant  should  be,  how- 
ever painstaking  in  looking  out  and  caring 
for  his  own  safety,  he  should  not  be  expect- 
ed to  assume  either  the  mistakes  of  those 
who  preceded  him  in  the  same  vocation,  or 
their  failure  to  carry  out  the  work  in  the 
usnal  and  customary  manner.  Especially  is 
this  true  in  the  case  of  a  missed  bole  left  by 
a  previous  shift  hidden  and  obscure  as  It 
would  necessarily  be,  where  the  on-comii^ 
shift  receives  no  warning  or  notice  of  its 


existence,  they  could  not,  in  reason,  assume 
the  risk  of  a  danger  which,  under  ordinary 
drcnmstances,  they  could  not  expect  to  exist 

[I]  Reasonable  care  and  reasonable  dili- 
gence In  securing  his  safety  Is,  ot  course, 
required  on  the  part  of  a  miner,  to  tbe  end 
that  he  shall  not,  by  his  own  willful  negli- 
gence, bTlng  about  his  own  destruction  or  his 
own  injury,  but,  when  a  hidden  danger  is 
placed  by  others  over  whom  he  has  no  con- 
trol, and  from  whom  he  may  receive  do  warn- 
ing or  notice,  In  a  place  where  be  Is  to  per- 
form his  services,  he  should  not  be  required 
to  assume  tbe  risk  thereof.  As  was  stated 
in  the  case  of  McMillan  t.  North  SUr  Mln. 
Co.,  32  Wash.  579,  73  Pac.  886,  98  Am.  St 
B^.  908:  "Dangers  arising  from  a  missing 
blast  cannot  be  classified  with  dangers  which 
are  incidental  to  nature's  hidden  forces,  and 
which  cannot  be  known  or  foresee  by  bnman 
prescience." 

If  tlie  respondent  in  this  case  bad  belonged 
to  the  shift  on  which  one  of  tbe  round  of 
holes  charged  had  failed  to  explode,  he 
would  necessarily  be  charged  with  notice  of 
such  danger,  and,  under  such  conditions,  be 
might'  be  held  to  assume  the  risk  If  be  re- 
turned to  the  place  and  drilled  into  the  un- 
ezplpded  bole;  but,  belonging,  as  he  did,  to 
another  group  of  men,  he  could  not  be  ex- 
pected to  assume  tbe  risk  of  dangers  bidden 
and  unusual,  arising  from  an  unexploded 
hol^  being  in  no  position  from  which  he 
could  have  actual  knowledge  of  such  danger, 
and  receiving  no  notice  from  persons  having 
such  knowledge. 

[7]  Under  such  conditions  and  foUowiag 
the  rule  that  tbe  master  is  hound  to  furnish 
a  reasonably  safe  place  in  which  for  the 
servant  to  perform  his  duty,  and  is  bonnd  to 
throw  about  the  servant  reasonable  protec- 
tion, it  became  the-positlTe  duty  of  the  mas- 
ter to  provide  either  reasonable  means,  or, 
at  least,  reasonable  methods,  to  notify  the 
servant  of  the  extra  hazard  which  he  was 
about  to  encounter,  where  an  unexploded 
hole  was  left  in  the  very  place  where  Uie 
servant  was  bound  to  perform  his  services. 

From  the  record  In  this  case,  it  is  dis- 
closed that  It  Is  customary  in  some  mines, 
and  a  positive  rule  In  others,  that  the  ofl- 
comlng  shift  shall  give  notice  of  missed  boles 
by  posting  on  a  blackboard  or  by  other  meth- 
ods. The  object  and  natural  effect  of  such 
rules  or  customs  is  to  give  notice  of  an  no- 
usual  danger  caused  by  the  presence  of 
missed  holes  In  the  place  where  the  on-com- 
ing shift  Is  about  to  work.  It  serves  as  a 
warning  to  those  who  are  about  to  enter 
the  place  in  order  that  they  may  use  reason- 
able diligence  and  extra  precaution  to  de- 
termine the  location  of  the  missed  boles  and 
to  guard  against  the  dangers.  It  appears  in 
this  case  no  such  rule  was  prescribed  and  no 
such  custom  adhered  to.  The  miner  who  en- 
ters the  workings  unaware  of  this  unusual 
dangler  cannot  in  reason,  be  said  to  Msome 

Digitized  by  Google 


FBTESSON  V.  VrrtBBmO  BILTER  P^K  GOLD  MININa  00. 


623 


tblfl  addltfonal  risk.  BhanDon  t.  Cionsfd., 
etc.,  24  Wash.  119,  64  Fae.  160;  McBfUlan  t. 
North  Star,  82  Wash.  679,  78  Paa  685,  98 
Am.  St  Bepw  906;  Polaski  v.  Plttabuie,  184 
Wis.  209.  114  N.  W.  487,  14  L.  B.  A.  (N.  &) 
962. 

Tlie  appeUant  In  this  case,  by  Its  pleadings, 
set  up  a  release  as  haying  been  signed  by 
req(>ondent  sabseqnent  to  the  accident  and  at 
a  time  at  vhlch  he  was  belns  treated 
specialists  In  the  dty  of  San  Francisco.  This 
release,  in  the  form  of  a  signed  Instmment, 
was  Introduced  In  evidence  In  behalf  of  the 
appeUant    It  1b  oar  Judgment  that,  In  view 
of  the  substantial  conflict  of  evidence  sui^ 
rounding  the  signing  of  this  Instrument,  the 
jury  was  warranted  in  finding,  as  It  did  by 
its  genera)  verdict,  that  the  respondent  should 
not  be  bound  by  the  release.   The  evidence 
tended  to  establish  that  the  release  was 
signed  in  the  office  of  Mr.  Jusseu,  the  gen- 
eral superintendent  of  the  appellant  com- 
pany in  the  dty  of  San  Francisco ;  that 
there  were  present  at  the  time  of  the  sign- 
ing Mr.  Jussen,  the  superintendent,  and  a 
representative  of  a  casualty  company;  that 
the  respondent  was  alone,  although  it  was 
established  by  the  evidence  brought  out  on 
cross-examination  of  respondent's  witnesses, 
and  also  by  the  direct  evidence  of  appel- 
lant's witnesses,  that  In  all  business  transac- 
tions, other  than  that  of  the  signing  of  this 
Instrument,  respondent  had  transacted  busl- 
Qcss  by  and  through  his  wife.   Moreover,  It 
is  established  that,  at  the  time  of  the  signing 
of  this  Inurnment  the  respondent  could  not 
read,  and  that  his  hearing  was  materially  Im- 
paired ^7  reason  of  the  injuries  previously 
sustained.  Notwithstanding  the  fact  that  the 
representatives  of  the  appellant  company  had 
OQ  former  occasions  dealt  with  the  respond- 
ent by  and  through  his  wife  In  ail  matters 
pertaining  to  his  injuries  and  treatment  on 
this  particular  occasion  It  appears  that  Mr. 
jQSsen,  the  superintendent  of  the  company, 
called  the  respondent  Peterson,  to  his  office 
Id  the  absence  of  Peterson's  wife,  and  re- 
quested him  to  sign  an  instrument  wMch, 
according  to  the  testimony  of  Hr.  Juasen  and 
Mr.  Uoyd,  had  been  prepared  In  the  office  of 
the  casualty  company  prior  to  the  meeting  at 
vtaieh  the  reqmndent  signed  the  same,  and 
wag  pr^iared  by  the  represmtatlTe  of  the 
cunalty  eompaz^  prior  to  any  consultation 
or  meeting  with  Tospondcnt 

It  appears  from  the  record  In  this  case 
^t  the  reqwndent  after  being  treated  in 
ttae  btMpital  In  San  Frandsoo  for  Uie  Injuries 
ntstained,  retanwd  to  Blair,  on  or  about 
^  3d  day  of  September,  1911,  and  etmtlniied 
U>  employment  with  the  respondent  company, 
ud  that  he  was  assigned  to  a  position  run- 
ning a  compressor  and  contlnned  in  snch  em- 
ployment nntU  the  middle  of  April,  1012. 

There  are  many  assignments  of  error  oon- 
tendfid  for  by  appeUant  in  this  case  appli- 
cable to  ralings  of  the  court  made  as  to  the 


adn:d88ti>llity  of  testimony.  In  vleir  of  the 
fact  that  It  Is  onr  Jadgment  ttiat  Oils  case 
must  be  reversed  by  reasm  oC  a  mllng  of 
the  trial  conrt  hereafter  dlsaused,  we  shall 
take  up  bat  one  of  these  assignments. 

During  the  course  of  the  trial,  the  witness 
libera  was  produced  on  b^lf  of  the  ap- 
peilaut,  and  the  proceedings  arollcabl*  to 
appellant's  assignment  No.  26  are  as  follows; 

(By  Mr.  Piatt):  Did  jm  ever  have  a 
coDTmatlon  with  Hr.  Peterson  at  ai^  time 
•abseqQMt  to  the  aoddent?  A.  I  tallced  to 
him  aboDt  it  afterwards;  ym.  Q.  And  where 
was  that  oonTersationT  A.  In  tiie  oomiwessor 
room.  Q.  Will  yon  ptease  tell  ns  wher^  as 
near  as  you  can  remember?  A.  By  the  stove 
there.  Q.  About  what  time  was  It?  A. 
Along  in  the  evening,  probably  half  past  7 
or  8  o*<flock.  Q.  In  what  month,  day  of  Uw 
month,  as  near  as  yon  remembw?  A.  I  think 
it  was  in  September,  sometime;  I  don't  re- 
monber.  Q.  Of  what  year?  A.  1911.  Q. 
And  what  was  Mr.  Peterson  doing  In  the  com- 
pressor room  at  that  time?  A.  Running  the 
compressor.  Q.  What  was  that  otniverBattonT 

"Mr.  ffiiirstdn:  I  wm  aA  what  hla  pur^ 
pose  Is.  Do  not  know  whether  it  is  revelant 
or  not 

**Mr.  Piatt:  The  purpose  of  lUs  eonver- 
saliim  is  to  Aow  that  Mr.  Peterson,  by  his 
own  dedaratlon,  did  not  hold  Mr.  Meyers  or 
the  defendant  company  liable  for  this  acci- 
dent 

"Mr.  Kinton:  Object  on  the  ground  It  Is 
immaterial,  Irrelevant,  and  Incompetent,  and 
has  nothing  to  do  wltii  this  cause  of  action. 

'Vr.  Piatt:  I  wonld  like  to  make  the  offer 
a  little  more  apedflc;  We  make  tibls  offer 
for  the  following  reasons:  First  to  show 
that  tills  action  was  insUtnted  in  bad  faith, 
with  the  knowledge  upon  the  part  of  the 
plaintiff,  when  It  was  Institnted,  that  he  him- 
self knew  that  Mr.  Meters  the  shift  boss  and 
the  dtftendant  company  was  not  responsible 
for  the  injury  and  that  he,  hlmsdt  wma  re- 
spondble;  second,  we  offer  it  fbr  the  purpose 
of  contradicting  any  masxoet  of  evldraoe  or 
imputed  evidence  of  the  negligence  of  the 
defoidant  company,  aiid  in  sustaining  the 
contention  of  the  defendant's  answer  that 
the  allied  Injury  was  not  caused  by  and 
through  the  contributory  nef^igmoe  of  the 
defendant ;  and  we  oflier  it  In  ttie  third  in- 
stance,  to  contradict  and  Impeach  l^e  testi- 
mony of  the  plalntlfl's  witnesses  tending  to 
show  negligence  upon  0ie  part  of  the  d^end- 
ant  company.  We  offer  it  as  a  part  of  the 
res  gestae  of  this  action.  We  offer  it  as  a 
declaration  made  by  the  plaintiff  hlms^  to 
an  CTiployA  of  the  company,  which  employ^ 
was  ei^ged  as  a  shift  boss  In  tibe  em- 
ploy of  the  defendant  company  at  the  time 
ot  the  accident  and  which  declaration  con- 
tradicts flatly  the  declaration  set  op  in 
the  complaint  in  this  action.  We  Introduce 
it  for  the  furtlier  reason  fliat  It  Is  a  oHnpleta 
and  adequate  defense  to  this  action.  Itut 
is  why  we  offer  it 
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"Mr.  Miller:  Axsnw, 

"Mr.  Flatt:  I  don't  desire  to  argue  it;  I 
will  take  a  mUng  on  it 

"Mr.  Hairston:  A^oea. 

"The  Court:  0^  offer  Is  denied. 

"Mr.  Piatt:  Bxcepttw  upon  tbe  grounds 
stated  in  the  offer,  without  r^>eating  tbe 
grounds  a^iatelj  and  distinctly.  Q.  Now, 
Mr.  Mereis,  dUI  you  have  a  couTenation 
with  Mr.  Peterson  in  the  month  of  8^pt«n- 
ber,  1811,  in  which  he  stated  to  you  Uiat  he 
recognised  that  yoa  or  the  company  were 
not  responsible  tat  that  accident? 

"Mr.  Hairston:  Object  to  that  as  leading, 
suggestive,  and  incompetent. 

"Mr.  Piatt:  If  the  court  please,  we  desire 
tbe  record  preserved  by  asking  a  direct  quea- 
tlon  in  sux^rt  substantially  of  tbe  offer  we 
made; 

"The  Court:  Sustain  the  objectiim. 

"Ur.  Piatt:  Take  an  exception  on  the 
grounds  stated  in  the  original  offer.  Q.  Now. 
In  order,  if  the  court  please  that  I  may  get 
a  ruling  on  the  quertlon  dlractly  in  relation 
to  the  mlliv  on  the  offer  we  have  mad^  X 
desire  to  aak  this  man:  Mr.  M^ers,  rtato 
whether  or  not  you  had  a  conversation  with 
Mr.  Peterson  concerning  the  subject-matter 
of  this  action  at  an;  time  snbsequMit  to  the 
time  of  tbe  accident 

"Mr.  Miller:  Object 

"The.  Court:  I  will  allow  that  question. 
Q.  Just  answer  the  question  'Tes*  or  'No.* 
A.  Tefl^  sir.  Q.  Whoi  was  that  conversa- 
tion? 

"Mr.  BOUer:  Object;  Incompetoit  Irrele- 
vant and  InmateriaL 

"Mr.  Piatt:  Take  your  honor's  mllng,  if 
the  court  please.  We  made  the  vttex,  and  we 
want  to  get  a  ruling  of  Uie  court  now.  We 
desire  to  ask  tbe  question  under  the  objec- 
tion of  counsel,  in  order  that  m  may  get 
the  ruling  on  the  question  we  ask. 

"Mr.  Miller:  Same  objection;  indevant» 
incompetent,  and  immaterial. 

"The  Court:  Sustain  tbe  objection.  When 
you  state  what  is  the  purport  of  the  conver- 
sation. 

Mr.  Piatt:  I  gave  your  bonor  the  purport 
of  the  conversation. 

"The  Court:  Sustain  the  objection. 

"Mr.  Piatt:  We  ask  an  exertion  upon 
the  gronnds  stated  in  tbe  offer,  wtaidi  we 
dont  desire  to  rqteat,  and  which  we  will 
consider  now  repeated  in  beec  verba. 

"Mr.  Miller:  All  right 

"Mr.  Martinson:  And  on  the  further 
ground  that  the  purported — that  the  ques- 
tions and  the  off«  made  would  indicate  that 
there  was  an  admiaedon  on  the  part  of  the 
plaintiff  to  tbe  same  effect,  going  to  the  mer- 
its of  this  controversy." 

[I]  The  offer  ot  evldeace,  as  indicated  by 
the  record,  and  as  declared  by  counsel  fbr  ap- 
pellant in  hia  statement  to  the  trial  court, 
was  that  of  a  declaration  against  interest, 
made  by  rewondent  to  the  witness  Peterson. 
This  was  cleaAy  indicated,  in  our  Judgment, 


by  the  iBtatement  made  hy  counsel,  wberein 
he  set  forth  to  the  trial  court  tbe  reasons 
upon  which  be  based  the  offer,  and  indicated 
thereby  the  imtare  of  tbe  anawor  wlil^  he 
expected  from  tbe  witness;  the  witness  hav- 
ing already  testified  that  a  conversatiou  bad 
taken  place. 

[9]  Hie  offer  of  the  testimony  made  by  ap- 
p^nt  in  the  court  b^w  waa  cleariy  based 
np<m  the  rule  that  whatever  a  party  volun- 
tarily admits  to  be  true,  though  tbe  admis- 
sion be  o(nitrary  to  bis  interests,  may  rea- 
sonably be  taken  for  the  truth.  Where  a 
man  voluntarily  admita  a  fact  whldi  &ct 
and  which  admission  Is  contrary  to  his  In- 
terests, ordinary  motives  that  sway  or  form 
human  conduct  soggests  belief  in  bis  utter- 
ances. Such  declarations  or  utterances,  al- 
though made  outside  of  the  direct  proceed- 
ings, and  without  the  sanctien  of  an  oath, 
are  neverthelm  suffident  when  tiie  proper 
foundation  is  1^  for  their  admission,  to 
Imply  a  reasonable  presumption  of  thdr 
truih— at  least  nntU  there  Is  a  showing  to 
the  contruy. 

In  the  case  under  consideration,  tbe  re- 
spondent, by  bis  pleadings,  alleged  the  negli- 
gence of  the  plaintiff  company,  and  by  bis 
own  testimony,  and  by  the  testimony  ef  wit- 
nesses offered  in  behalf  of  his  otrntention,  <Ar- 
cumstances  w^  related  tending  to  establish 
the  fact  that  the  acddent  was  (»used  by  rea- 
son of  the  negligence  of  the  appellant  The 
Issues  were  squarely  Joined  in  this  ease  on 
the  question  of  negligence.  It  was  the  prov- 
ince of  appellant,  under  tbe  pleadings  in  tbe 
case,  and  In  view  of  the  Issues,  to  disprove 
negligence  or  liability  tor  the  accUrat  out 
of  Whlcb  r^pondCTt  received  ttie  Injuries. 
Any  voluntary  statemoit  that  respondent 
might  have  made  subsequent  to  the  accident 
as  to  the  cause  of  the  ac<4dent,  or  as  to  tbe 
agencies  that  brought  about  the  accident  or 
as  to  bis  own  responsibility  or  acta  in  Mus- 
ing about  the  accident,  If  such  were  made, 
might  be  produced  and  from  the  party  or 
parties  to  whran  such  utterances  were  madc^ 
on  behalf  of  the  contention  of  appellant  that 
the  accid«it  was  not  brought  about  by  Its 
ne^igence. 

Speaking  upon  thto  subject  Professor  Wig- 
more  in  his  work  im  evidence  says:  "Just 
as  a  witoess*  testimony  is  dlscre<Uted  whoi 
it  appears  that  on  anotiier  occasion  be  has 
made  a  statenoit  Inconsistent  with  that  t» 
timony,  so  also  the  party  is  discredited  whoi 
ft  appears  that  on  aome  oth^  oocaaion  he 
has  made  a  statemoit  inconsistent  with  his 
presmt  dalm.  This  is  the  rimple  theory  up- 
on which  a  party's  admlssUna— of  the  in- 
ftmnal  sort  which  might  bettor  be  termed 
'qua^  admisatons'—are  every  day  received 
in  evidence  on  behalf  of  bis  tqiiponent  Tbe 
witness  speaks  in  court  through  bis  testt 
mony  only,  and  hence  his  testinMmy  fonns  tbe 
sole  basis  upon  wlii<di  the  IneonslstHicy 
his  other  statemoit  Is  ^«dicated.  Bnt  tbe 
puty,  whether  he  himself  takes  tbe  stand 
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or  not,  speaks  always  throngli  his  pleadlnss, 
and  tliTot«ta  tbe  testtmony  of  his  witnesses 
put  tcmniA  to  support  his  pleadings,  hence 
the  basis  npon  which  may  be  predicated  a 
discrediting  Inconsistency  on  his  part  In- 
cludes the  whole  range  of  &ct8  asserted  In 
Ms  pleadings  and  In  the  testimony  relied  on 
by  hlDL  Thus,  In  effect,  and  broadly,  anv- 
thina  taid  by  Me  pviy  may  uted  againtt 
Mm  M  an  admiation,  providing  it  exhibits 
the  quality  of  Inconsistency  with  ttie  facts 
now  asserted  by  taim  in  plotdlngs  or  In 
testlnHu^."  Wlgmore  on  Krldence,  toL  2,  S 
1048;  Jones  on  Erldence,  i  2SS;  Rnlbag  Oase 
Law,  vol.  1.  p.  468. 

Admissions  of  a  party  agataut  his  interest 
are  competent  In  negligence  cases,  as  In  oth- 
er cases,  says  Mr.  Thompson  in  bls'commen- 
tarles  on  the  law  of  n^Ugence,  and  this  ssme 
declaration  is  indorsed  In  Elliott's  "Treatise 
on  the  Law  of  Brldence."  Thompson's  'H^om- 
mentaries  on  the  Law  of  N^gence,"  vol.  6. 
I  T?SB;  Elliott  on  Evidence,  toL  S,  |  2510; 
Brown  t.  Calumet  River,  etc.,  12S  ni  000, 18 
N.  E.  283;  Welti  t.  Goben,  ICT  App.  Div.  6B, 
141  N.  T.  Supp.  670;  Smith  t.  Smltb  (Iowa) 
140  W.  690;  Nlrsley  v.  Bmlaker,  192  Pa. 
S8S,  4S  Atl.  967. 

In  tbe  case  of  Helman  t.  Pittsburg,  etc.. 
Co.,  68  Ohio  8t  400,  SON.  B.  086,  41  Ll  B.  A: 
880,  the  Supreme  Court  of  Ohio,  in  passing 
open  tills  question,  said:  THie  defendant, 
therefore,  has  the  rlCht  to  introduce  any  evi- 
dence wlildi  tends  to  weaken  or  disprove  the 
ftctB  necenary  to  be  established  to  make 
out  the  plaintiff's  case;  i.  e.,  the  facts  con- 
BtltutlDg  the  conditions  upon  which  the  ac- 
tion Is  given  by  the  statute.  If  death  had 
Dot  ensued,  the  deceased  could  not  recover 
damagM  for  his  Injuries,  If  It  should  be  es- 
tablished on  the  trial  that  his  injuries  were 
csosed  by  his  own  carelessness  or  negligence; 
and  fats  statements  after  the  injury,  and 
while  in  bis  right  mind,  tendli«  to  show  that 
the  injury  was  caused  by  his  own  negligence 
and  carelessness,  would  be  good  evidence 
against  him  In  an  action  brouE^t  in  his  own 
behalf  during  his  lifetime." 

[11]  The  voluntary  declaration  or  state- 
ment of  a  person  Injured,  at  any  time  after 
the  accident,  Is  proper  evidence  to  go  to 
the  Jtiry,  and,  so  far  as  It  may  be  treated 
as  an  admission,  it  should  be  considered  In 
connection  with  all  the  other  circumstances 
In  the  case,  and  in  the  Ilgbt  of  all  tbe  cir- 
cnmetances  under  which  it  is  given.  Its 
weight  and  significance  is  for  the  Jury.  Peri- 
go  T.  C,  R.  I.  &  P.,  55  Iowa,  326,  T  N.  W. 
627 ;  Sterling  v.  De  Laune  et  al.,  47  Tex.  Civ. 
App.  470,  105  S.  W.  1169. 

In  the  case  of  Walker  v.  Brantner,  60  Kan. 
117,  62  Pac.  80,  68  Am.  St  Sep.  344,  the  su- 
perintendent of  the  railroad  on  which  deceas- 
ed received  his  Injuries  was  called  as  a  wit- 
ness for  the  defendant  company,  and  stated, 
among  other  things,  that  he  bad  a  talk  with 
Bnnteer,  the  deceased.  He  «u  Utea  aeked 


tbe  question:  *a  will  ask  you  what  he  said 
wia  reCsrenca  to  vhat  he  did  about  looking 
for  an  engine  on  the  Frisco  aftu  he  bad 
stopped  his  oiglne  and  wblstledt"  This  qoee- 
tlon  was  objected  to  1^  the  idalnttff,  on  the 
ground  that  it  was  Incompetent  TUs  ob- 
jection was  sustained,  and  the  company  offers 
ed  to  prove  certain  statements  made  against 
the  Interest  of  the  deceased  sutaequent  to 
the  accident  The  obJectioD  to  tbe  otter  waa 
sustained,  and  the  testimony  exdnded.  The 
Suineme  Court  of  Kansas,  in  passli^  upon 
the  question,  said:  "It  may  be  that  some 
of  tlie  statements  which  tbe  defendant  claim- 
ed it  would  prove  wen  la  the  uiture  of  ex- 
pressions of  opinion,  or  deductions  from 
other  fftcts;  yet,  b^bg  the  statements  of 
Brantner  (the  deceased)  with  reference  to  the 
occurrence,  they  were  admissible  as  decla- 
rations against  interest  At  the  time  the 
statements  were  made,  Brsntner  altme  had 
a  cause  of  action  against  the  railroad  com- 
pany for  tbe  injury." 

In  the  case  of  Oulsonl  v.  ^ler  et  aL,  64 
Cal.  884.  80  Paa  081,  the  Suprone  Court  of 
Gallfomls  said:  "The  evidence  of  what  the 
plaintlfl  said  when  asked  whether  he  blamed 
anybody  on  the  boat  should  not  have  been 
stricken  out  Evldaioe  <tf  what  he  said  in  re- 
gard to  the  occurrenoe  waa  admissible  for 
the  detense.  If  he  expressed  an  opinion  as 
to  who  was  to  blame,  the  defendants  were 
entitled  to  have  the  benefit  of  It" 

In  the  case  under  consideration,  the  ques- 
tion propounded  to  tbe  witness  Meyers  call- 
ed for  a  statement  as  to  the  conversation 
between  the  witness  and  the  plaintiff,  Peter- 
son. Counsel  for  appellant,  in  his  oltet  and 
statement  made  to  the  trial  court,  set  forth, 
summarily  at  least,  what  he  expected  to 
prove  by  the  witness.  It  was  to  the  effect 
that  tbe  plaintiff  had  expressed  the  knowl- 
edge to  the  witness  Meyers  that  the  defend- 
ant company  was  not  responsible  for  bis  In- 
juries, and,  moreover,  that  he  had  expressed 
himself  to  the  witness  Meyers  to  the  effect 
that  be  himself  was  responsible.  It  was  of- 
fered by  the  appellant  as  a  declaration  made 
by  the  plaintiff  himself  against  bis  own  In- 
terest, at  a  time  subseqaent  to  the  commence- 
ment of  tbe  action,  and  while  he  was  In  the 
employ  of  the  appellant  company.  It  might 
be  contended  that  the  statement,  If  such 
was  testified  to  by  tbe  witness  Meyers,  would 
have  little  or  no  effect  with  the  Jury,  but  Its 
weight  and  effect  are  matters  upon  which 
we  have  no  right  to  pass.  The  jurors  alone 
were  tbe  ones  to  weigh  the  evidence  for 
whatever  It  might  have  been  worth,  but,  what- 
ever its  weight  might  have  been,  or  what- 
ever effect  It  might  have  had,  the  defendant 
was  entitled  to  it  If  at  that  time  the  plain- 
tiff, respondent  herein,  voluntarily  made 
statements  contrary  to  the  ^sitlon  taken  by 
him  at  the  trial  and  contrary  to  tbe  declara- 
tions in  tbe  complaint  or  contrary  to  the 
theory  of  the  plalntUTs  case,  the  defendant 
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was  entitled  to  offer  anch  statements  or  dec- 
larations in  evidence^  where  the  j^oper  foun- 
dation was  laid. 

In  the  case  of  Holman  t.  Boston,  etc., 
Co.,  20  Oolo.  7,  36  Pac.  797,  It  appears  from 
the  statement  of  facts,  as  set  forth  In  the 
opinion,  that  an  offer  very  similar  to  the 
offer  made  to  the  trial  conrt  In  this  case  was 
made  by  the  defendant,  and  the  Supreme 
Court  of  Colorado,  speaking  through  Mr. 
Chief  Justice  Hayt,  said:  "The  evidence  of- 
fered was  proper,  and  should  hare  been  ad- 
mitted. The  witness  was  a  party  plaintiff 
to  the  action,  and  his  admissions  were  com- 
petent evidence  against  him.  As  the  de- 
fendant was  not  permitted  to  testify  in  ref- 
erence thereto,  we  must  assume  that  he 
would,  but  for  the  erroneous  ruling  of  the 
court,  liave  testified  that  this  plaintiff,  at 
the  time,  admitted  tbat  the  flre  occurred 
without  fault  on  the  part  of  defendant  Tes- 
timony of  such  an  admission  was  proper  as 
substantive  evidence,  and  should  have  been 
allowed  to  go  to  the  jury.  •  •  •  And  we 
are  unable  to  say  tbat  the  verdict  upon  the 
last  trial  might  not  have  been  different  had 
the  rejected  evidence  been  admitted.  Mu(^ 
or  llttie  weight  might  have  been  given  it  in 
the  discretion  of  the  Jury,  or  its  effect  might 
have  been  entirely  overcome  by  other  evi- 
dence; nevertheless  It  was  competent,  and 
should  have  been  submitted  to  the  Jury." 
Grand  Lodge  v.  Taylor,  24  Colo.  App.  106, 
131  Pac.  783. 

This  court,  speaking  through  Mr.  Chief 
Justice  Lewis  in  the  case  of  Rollins  v.  Strout, 
6  Nev.  150,  speaking  of  admlsaiona  in  gen- 
eral, said:  "The  general  rule  Is  that,  when 
the  proof  of  acta  done  by  a  person  Is  admis- 
sible, any  declarationa  accompanying  them 
which  tend  to  explain  such  acts  or  the  mo- 
tives controlling  them  are  likewise  admis- 
sible. The  rule  Is  certainly  not  confined  to 
such  declarations  as  may  be  made  against  the 
Interest  of  the  person  making  them.  Such 
declarations  are  received  under  another  rale 
and  for  different  reasons.  When  made 
against  Interest,  they  are  received  even  when 
not  accompanying  such  acts." 

While  the  decision  In  the  EolUns-Strout 
Case,  supra,  was  not  strictly  In  point  as  be- 
ing applicable  to  the  case  under  considera- 
tion, nevertheless  this  court,  in  the  last  sen- 
tence of  the  above  quotation,  indorsed  the 
gHieral  rule  applicable  to  admisatbility  of 
admissions  against  Interest,  and,  wliile  the 
court  In  that  case  did  not  go  Into  tlie  sub- 
ject at  length,  It  being  one  not  essential  to 
the  decision,  the  role  applicable  to  the  ad- 
missibility of  evidence  of  that  character  was 
asserted,  even  though  it  might  he  considered 
in  the  form  of  obiter  dicta. 

[11,12]  The  offer  in  this  case,  made  by  the 
appellant  in  the  trial  court,  beii«  that  of  a 
statement  of  the  inrtr  plaintiff  against  his 
own  Interest  is  admissible,  upon  the  principle 
ttiat  ererj  prior  statement  of  a  par^  to  an 


action  exhibiting  any  Inconsistency  with  bis 
present  claim,  or  theory  upon  which  he  pre- 
sumes to  maintain  his  case,  tends  to  throw 
doubt  upon  It;  this  regardless  of  whether, 
at  the  time  he  was  speaking,  he  made  the 
utterances  In  his  own  favor,  or  against  his 
own  interest  It  has  been  asserted  on  au- 
tliorlty  that  an  admission  against  interest 
is  equivalent  to  affirmative  testimony  for  the 
party  offering  it  This  may  be  true  only  as 
to  admissions  which  presume  to  state  facta 
against  the  declarant's  Interest  at  the  time 
of  stating  them.  But,  wliatever  may  be  the 
weight  or  significance  to  be  given  to  admis- 
sions against  Interest,  or  declarations  Incon- 
sistent with  the  contention  of  the  party  who 
makes  them.  It  Is  nevertheless  a  rule  that, 
when  a  party  to  a  civil  action  was  made  an 
admission  of  fact  material  to  the  issue,  it  Is 
admissible  against  him.  The  weight  and 
consideration  to  be  given  to  such  admission 
or  declaration,  whether  great  or  nil,  is  for 
the  Jury.  Jones  on  Evidence  (2d  Ed.)  c  9. 

While  it  is  true  that  courts  generally  hold 
that  admissions  or  declarations  against  in- 
terest are  not  conclusive  as  to  the  effect  of 
what  the  declarant  stated,  yet  such  admis- 
sions should  be  considered  In  connection  with 
the  circumstances,  and  given  such  weight  as 
they  are  entitled  to  in  deciding  wtiether  or 
not  the  party  spoke  with  mature  considera- 
tion and  In  regard  to  his  legal  rights,  or 
whether  he  meant  the  defendant  was  not  to 
blame  for  any  lawful  Intention  to  Injure  him. 
Cooper  V.  Central  Kd.,  44  Iowa,  134 ;  Central 
Rd.  V.  Mooseley,  112  Ga.  914,  38  S.  B.  360. 

While  it  Is  true  In  this  case  that  If  the  re- 
spondent did  make  a  declaration  against  his 
Interest  or  against  his  general  position,  as 
assumed  in  his  pleadings  aud  by  his  evi- 
dence in  the  trial,  the  Jury  would  not  tiave 
been  bound  to  find  that  the  evidence  in  that 
respect  was  conclusive  of  his  negligence. 
But,  however  this  may  be,  the  evidence.  If 
such  there  was,  should  have  gone  to  the  jury. 
Marthison  v.  Nat,  eta,  Co.,  166  Mass.  4,  43 
N.  E.  513;  Copley  v.  Union  Paa,  26  Utah. 
361,  73  Pac.  517 ;  Blnequlcz  v.  Hagland,  ICS 
Minn.  297,  115  N.  W.  271,  16  L.  R.  A.  (N.  S.) 
1096, 14  Ann.  Caa.  225. 

Counsel  for  respondent  contend  that  tbe 
offer  was  not  In  proper  form  to  constitute  a 
good  tender  of  evidence,  and  they  state: 
"This  Is  not  In  proper  form  to  constitute  a 
good  tender  of  evidence.  To  make  It  a  good 
tender,  It  ought  to  have  stated  the  facts  of- 
fered to  be  proved,  aud  not  to  state  the  legal 
effect  of  the  facts  offered  to  be  proved.  Tbe 
alleged  tender  was  lacking  in  not  being  ep^ 
dflc,  It  was  too  general  In  cliaracter,  and  it 
would  be  difficult.  If  not  impossible,  for  the 
court  to  understand  what  erldence  was  of- 
f^red." 

[II]  As  wUl  appear  ttom  tbe  record^  how^ 
erw,  the  trial  court  did  not  sustain  tbe  ob- 
jection on  this  theory.  It  Is  maniCeet  that 
tbe  trial  court  sustained  tbe  objecthm,  sot 
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by  reason  of  the  Conn  of  tbe  offer,  or  the 
maimer  in  which  the  olEer  was  made,  but 
rather  by  reason  of  tbe  purpose  of  the  of- 
fer. The  record,  as  heretofore  quoted,  dis- 
closes that  the  attorney  for  appellant  stated 
to  the  court : 

"Take  your  honor's  ruling,  if  the  court 
idease.  We  made  the  offer,  and  we  want  to 
get  a  ruling  of  the  court  now.  We  desire  to 
ask  the  question  under  the  objection  of  coim- 
selt  in  ordex  that  we  maj  get  a  mUng  m  the 
question  we  asked. 

"Mr.  Miller:  Same  objection;  inelerant, 
Inctnnpetait;  and  ImmatexiaL 

"The  Court:  Sostaln  tbe  objection.  When 
yon  state  what  la  the  pnzport  of  the  conver- 
aation." 

From  Uiii  It  will  appear  that  the  comrt 
HKtalned  the  objection  of  counsel  for  re- 
vondent  not  by  reason  of  the  form  of  the 
offer,  but  \xg  reason  of  the  Intemlment  of  the 
offer,  th^vby  holding  that  Its  purpose  was 
subject  to  Cbe  objectioa  Interposed.  From 
tbis  it  further  appears  that  the  court  thor- 
oughly understood  the  object  and  purpose  of 
the  offer,  and  from  the  statunoit  made 
counsel  for  appeUaxit  to  the  trial  court  as  to 
the  scope  and  substance  of  tbe  offer,  and  the 
purpose  and  object  of  Oa  same,  it  is  mani- 
fest that  tbe  court  understood  what  evidence 
was  offered^  and  ruled  It  out  by  xeasim  of  its 
purpose. 

Beqwndent  further  cont^ds  that  it  was 
not  em»  on  the  part  of  the  court  to  rule 
against  the  admission  of  the  offered  erldeuce, 
Inasmuch  as  it  was  not  shown  definitely  and 
specifically  to  be  peiUneat  to  the  Issues  in- 
Tolved.  To  this  it  may  be  said  that  the 
major  issue  Inrolred  In  this  case  was  the 
negligence  of  the  appellant  company,  and  any 
element  of  competent  evidence  going  directly 
to  that  issue  was  admissible^  where  a  proper 
foundation  was  laid  for  its  admission.  Coun' 
Bel  for  respondent  raise  no  question  In  their 
objection  to  the  foundation  laid  for  the  ad- 
mlarion  of  the  testimony.  Moreorer,  it  is 
oar  judgment  that  the  foundation  was  prop- 
erly laid  and  the  offer  was  made  In  good 
Besson. 

[14]  Unless  an  error  complained  of  Is  such 
as  to  substantially  affect  the  rights  of  the 
complaining  iiarty  to  such  an  extent  that  it 
m^t  reastmably  contend  and  assert  that, 
were  it  not  for  the  error  complained  of;  a 
different  result  m^ht  reasonably  hare  been 
expected,  It  would  be  harmless. 

[IB]  Where  the  error  complained  of  was 
ODe  haying  to  do  with  the  admissibility  or 
nonadmissibillty  of  testimony,  and  especial- 
ly vhere  that  testimony  goes  directly  to  the 
Inoe  or  issues  in  the  case,  its  w^ht  and 
significance  being  for  the  jury  to  determine, 
a  mlli^  upon  that  point  is  so  rltal  that  an 
error  made  In  that  respect  Is,  In  our  judgment, 
one  of  sufficient  im3>ortance  and  consequence 
to  demand  reversal. 


The  judgment  and  ofda  appealed  ttom. 
should  be  reversed,  and  the  cause  remanded' 
for  a  new  trial. 

It  is  so  ordered. 

TALBOT.  0.  and  MOBCBOSS,  con- 
cur. 


FOBRO  T.  BAKGO  MIN.  A  MILL.  CO. 
(No.  2099.) 

(Supreme  Court  of  Nevada.    April  28^  1914.) 

1.  Minks  and  MiNssiXs  (|  112*)— Libn  Law 

— CoNSTBUcnON. 

The  lien  law  for  securing  payment  for  labor 
on  mining  property  is  not  to  oe  construed  strict- 
ly, as  in  derogation  of  eommon  law,  but  Uber- 
ally.  as  remediaL 

[Ed.  Note.— For  other  easea,  see  Mines  and 
M^erals,  Cent  Dig.  H  233-235;  Dec.  Dig.  | 

2.  MlNU  AND   MlNKUALS   (|  114*)  —  LlEN 

Olaub— JoniDBB  or  Claiics. 

The  statute  giving  ri^t  of  Ilea  to  both 
contractors  and  laborers,  a  lien  claim  against 
mining  property  Is  not  void  for  Joinder  of  a 
claim  of  lien  under  a  contract  of  employment 
by  the  day  with  one  under  a  contract  of  employ- 
ment for  a  Bpecided  aowant  of  work,  at  an 
agreed  price  per  foot;  tbe  work  being  eonUnu- 
ouB  and  of  the  same  character  under  both  con- 
tracta. 

[Bd.  Note.— -For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  286;  Dea  Dig.  1 114.*] 

3.  MiNfS    AND   MiNXBAUi         114*)  —  LZBN 

Cljjics— Pabtixs. 

Where  under  a  Joint  contract  of  two  for 
work  on  mining  property,  half  tbe  contract  price 
is  to  be  paid  each  severally,  tbey  need  not  join 
in  a  lien  daiii^  but  one  of  then  may  alone  file 
such  a  claim  for  half  the  amount. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  1 286;  Dee.  Dig.  S  114.*] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Jotm  S.  Orr,  Jndgft 

Action  by  Luigi  Ferro  and  others  against 
the  Bargo  Mining  A  Milling  Company.  From 
a  judgmoat  of  dismissal  as  to  plaintiff  Ferro, 
he  appeala  Beversed  and  remanded. 

Dizon  &  Miller,  of  Seno,  for  appellant 
Massey  &  Sprtngmeyer,  of  Reno,  for  respond- 
ent. 

NORCROSS,  J.  Appellant  and  several 
other  Hen  claimants  joined  in  an  action  to 
foreclose  certain  labor  liens  filed  upon  cer- 
tain mining  claims,  the  property  of  respond- 
ent. A  demurrer  was  sustained  as  to  the 
cause  of  action  of  the  appellant,  Ferro,  and 
as  to  him  ju^rment  of  dismissal  was  enter- 
ed. From  Budi  judgment  Ferro  has  appealed. 

So  much  of  the  complaint,  as  involves  tbe 
questions  presented  on  appeal,  reads  as  fol- 
lows: "That  on  or  about  February  26,  1910, 
0.  yirgillo,  as  the  manager  of  said  corpora- 
tion, be\ixg  duly  authorized  thereto,  employ- 
ed claimant  as  a  miner  to  work  in,  on,  and 
about  said  claims,  for  a  dally  wage  of  $5, 
payable  monthly ;  that  under  said  contract  of 
employment  plaintiff  during  the  months  of 
May,  June,  July,  and  August,  1910,  woilced 
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for  87  days,  such  labor  being  of  the  total 
value  of  H35;  that  plaintiff  received  dur- 
iDg  said  monttu  board  from  said  corporation 
of  the  valne  of  $87 ;  that  no  other  part  of 
said  smn  has  b^n  paid,  and  that  there  is 
now  dtie  blm  a  balance  of  $348  thereon;  that 
on  or  about  the  month  of  August,  1910,  said 
defendant  employed  C.  Vlrglllo  and  plaintiff 
to  sink  a  certain  shaft  on  said  Bargo  claim 
a  depth  of  89  feet,  agreeing  to  pay  all  ex- 
penses of  sinking  same.  Including  labor  and 
materials,  and  agreeing  upon  the  compleUon 
thereof  to  pay  to  plaintiff  and  said  Vii^lllo 
the  sum  of  |25  per  foot  after  deducting  such 
expenses,  half  of  said  balance  to  be  paid  to 
each;  that  under  said  contract  plaintiff  and 
said  Vlrglllo  caused  said  shaft  to  be  sunk 
said  distance ;  that  after  deducting  said  ex- 
penses there  was  due  from  said  defendant  to 
plaintiff,  as  his  half  of  said  balance,  the  sum 
of  no  part  of  which  has  been  paid,  and 
all  of  which  Is  now  and  has  been,  since  the 
completion  of  said  work,  due  and  payable; 
that  there  were  no  terms  or  conditions  to 
said  contracts  of  employment  other  than 
Chose  hereinabove  set  forth;  that  the  work 
and  services  performed  by  plaintiff  under 
said  contracts  was  the  same  In  character  un- 
der each  contract,  and  constituted  one  con- 
tinuous transaction ;  that  there  were  not,  at 
the  time  of  filing  the  lien  hereinafter  men- 
tioned, and  are  not  now,  any  just  credits  or 
offsets  against  the  sum  of  $888  dne  plaintiff 
under  said  contracts;  and  that  said  work  and 
services  wots  all  performed  on  that  part  of 
said  mtoe  known  as  the  'Bargo'  daim,  said 
wuTk  being  in  furtherance  of  a  commtm  sy^ 
tem  tending  to  the  uniform  development  of 
the  other  contiguous  claims  constituting  said 
mine,  as  aforesaid ;  that  prior  to  the  expira- 
tion of  SO  days  from  the  time  when  plaintiff 
last  performed  labor  on  said  mine  na&ex  said 
contracts  of  emidcQmait,  to  wit,  an  Decem- 
ber IS,  1910,  lAaintifl  made  and  executed  Ida 
«Ialm  of  lien  npcrn  said  mine,  *  •  •  for 
the  said  balance  of  9888,  then  due  and  owing 
nnder  said  contracts,  and,  aftw  duly  veritp* 
Ing  same,  caused  said  claim  ot  lien  to  be  re- 
corded on  said  13th  day  of  Decembor,  1910,  in 
the  ottlce  of  Cbe  conn^  recorder  of  Washoe 
county,  *  *  *  a  copy  of  which  daim  of 
lien  la  hereto  attached,  •  •  •  and  made 
a  part  of  this  complaint.*'  The  copy  of  tibe 
daim  of  lien  filed,  attadied  to  the  complaint 
as  an  exhibit,  does  not  vary,  in  any  sub- 
stantial pardcular,  ftom  the  allegations  In 
the  complaint  as  above  quoted.  The  reqxmd- 
eut  demurred  for  want  of  suffldent  facts,  for 
ndaJfrfnder  (Ht  canaes  of  actton,  and  the  unit- 
ing In  one  ttuse  of  action  ct  two  separate 
causes  of  adlon*  in  that  the  aepante  con- 
tract with  Fenro  bad  been  joined  with  the 
contract  vrUh  Fetro  and  TiigiUo,  for  defect 
at  pardes  In  the  nwjcdnder  of  VirgUlo,  and 
for  the  insuffldeucy  of  ttie  Uen  in  lobiing  the 
Ferro  contract 

[1*2]  It  la  t3ie  contwtlaa  (tf  respondait 
that  the  daim  eC  Iten  la  fUally  defective,  be- 


cause it  is  based  on  two  contracts,  one  an  in- 
dividual contract  of  employment  of  appel- 
lant alone,  the  other,  a  Joint,  contract  of  ap- 
pellant and  another  as  original  contractors; 
that  hence  "there  cannot  be  a  tacking  of  such 
contracts  by  Ferro."  The  object  of  the  Ilea 
law  la  to  secure  payment  to  th(»e  who  per- 
form labor  upon  mining  property,  or  who  per- 
form labor  npon  or  furnish  material  in  tbe 
construction  of  any  building  or  other  works, 
spedfied  in  the  statutes,  for  such  labor  per- 
formed or  material  furnished.  In  construing 
or  applying  the  provisions  of  any  statute,  the 
purpose  or  object  of  die  statute  should  ever 
be  kept  in  mind,  and  a  construction  or  appli- 
cation should  be  avoided  whldi  sacrifices  sab- 
stance  to  a  mere  matter  of  form.  Some  of 
the  earlier  decisions  construing  or  applying 
Hen  statutes  were  Inclined  to  give  a  strict 
construction  or  application,  upon  the  theory 
that  such  statutes  were  In  derogation  of  the 
common  law,  a  strict  construction  being  the 
general  rule  in  such  character  of  statutes, 
miese  statutes  are  now  regarded  as  remedial 
laws,  and  are  given  a  liberal  construction. 
Skyrme  v.  Ocddental  M.  ft  M.  Co.,  8  Ner. 
220;  Hunter  v.  Truckee  Lodge,  14  Nev.  28; 
Malter  v.  Falcon  M.  Co.,  18  Nev.  212,  2  Pac. 
50;  Haynard  v.  Ivey,  21  Nev.  244,  29  Pat 
1090;  PorteouB  Co.  v.  Fee,  29  Nev.  880,  91 
Pac.  135 ;  Tonopah  L.  Co.  v.  Nevada  Am.  Co., 
30  Nev.  466,  97  Pac.  636 ;  Lamb  v.  QoMfleld 
L.  M.  Co.,  87  Nev.  ,  188  Pac.  902. 

As  said  by  this  court  in  the  recent  oase  of 
Lamb  t.  Goldfleld  L.  M,  Go.,  Biq>ra,  "while 
there  nmat  be  a  substantial  compliance  with 
the  essential  requisites  of  li»  statute  audi 
pleadli^  and  notices  as  the  law  requires 
should  be  liberally  construed  in  order  that 
Juatiee  m^t  be  itromoted  end  the  dedred  ob- 
ject might  be  effected." 

Ohere  1*  no  condition  that  appellant  did 
ftot  have,  undw  Che  statute,  the  right  of  Uen 
security  for  aU  that  is  alleged  to  be  due  Um 
fur  labor  perfiHrmed,  but  it  is  oontended  that 
he  baa  lost  tliis  nlnable  right  not  becauss 
he  failed  to  file  a  Uen,  but  because  he  hu 
Improperly  Joined  two  lien  rights  and  there 
has  been  a  nonjoinder  of  partiee  In  one  tA 
the  lien  dainis.  We  thlnfc  tiieee  objeetioni 
ought  not  to  be  well  taken. 

In  the  Skynne  Oaae,  ai^ra,  the  court  said: 
"Tbe  manner  in  which  the  work  was  conduct- 
ed in  the  Ooddental  mine  to  quite  common  in 
many  of  the  mines  in  this  state.  In  the  pros- 
ecution of  tbe  work  It  is  neoeaaary  to  run 
tonneds  and  CToesents,  and  sink  wlniea;  aud 
while,  as  a  gentfal  xnl^  tbe  labofers  are 
employed  by  tlw  day.  It  la  often  tbe  case 
that  some  of  them  yrSH  take  a  contract  to 
do  this  kind  of  work  at  a  st^mlated  price  per 
foot,  and  within  a  few  days  after  their  ctm- 
tracts  are  etnnideted  either  go  to  work  by  ths 
day,  or  take  other  oon tracts  in  the  same  mine. 
It  would  be  a  harsh  and  niireasonable  rule  of 
construction  In  these  cases  to  hold  that  the 
statute  required  amarate  liens  to  be  filed  for 
each  contract  to  enable  the  laborer  to  secure 
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hia  wageo.  *  *  *  In  ttw  cam  at  bar  there 

was  not  In  reality  any  new  employment.  TI10 
<4iaracter  of  work  was  the  same,  Tlx.,  labor 
and  work  done  on  the  mine.  The  amooot 
to  be  paid  Tailed  with  the  pecoUar  diaraeter 
of  the  work  at  different  times.  We  ban 
carefoUy  eonaldered  all  the  testimony,  and 
are  satlsfled  that  there  was  not  In  the  eye  of 
the  law  any  gnch  stoppage  or  change  of  work 
aa  created  Independent  Jobs  or  contracts  re- 
quiring the  flung  of  separate  Hens.  The  min- 
ers worked  under  the  direction  of  the  fore* 
man  of  the  Occidental  M.  ft  U.  Co.,  as  well 
tmder  the  contracts  as  when  working  by  the 
day.  We  think  It  was  proper  to  Include  the 
Toi^  done  under  the  contracts  with  the  work 
done  by  the  day,  and  to  treat  the  employment 
as  one  contlnnous  transaction  for  the  purpose 
of  ascertaining  the  time  within  which  the 
UeDs  should  be  filed.  SIngerly  t.  Doerr,  62 
Pa.  12;  litch  t.  Baket,  28  Gonn.  SBT."  We 
think  the  Bkyrme  Case  Is  authority  tot  hold- 
ing that  the  lien  claim  Is  not  void  because  of 
a  Johider  of  a  claim  of  lien  under  a  contract 
of  employment  by  the  day  with  a  contract  at 
employment  for  a  spedfled  amount  of  work 
at  an  agreed  price  per  foot,  less  certain  de- 
dactlons,  the  work  being  continuous  and  of 
the  same  character  under  both  contracts.  See, 
also,  Capron  t.  Strout,  11  Nev.  304.  To  hold 
otherwise,  would,  as  we  have  above  stated,  be 
a  sacrifice  of  the  substance  for  a  mere  matter 
of  form.  While  the  statute  In  force  at  the 
time  the  Hen  claim  In  question  was  filed  pro- 
vided a  longer  time  in  which  an  "original 
contractor"  might  file  his  claim  of  Hen  than 
ttat  allowed  other  Hen  claimants,  there  Is 
nothing  in  the  statute  prohibiting  the  joining 
in  one  Uen  dalm  of  rights  of  Hen  as  an  orig- 
inal contractor  and  for  labor  as  an  employe, 
where  the  same  party  has  both  such  rights  of 
Hen.  Where,  as  In  this  case,  the  character  of 
the  work  performed  was  the  same  and  the 
work  was  contlnuons,  fine  distinctions  ought 
Dot  to  be  drawn  as  to  the  character  of  the 
two  contracts,  where,  in  substance,  they  were 
the  same,  when  to  do  so  would  defeat  a  sub- 
stantial right  The  cases  of  Malcomson  v. 
Wappoo  Mills  (C.  C.)  85  Fed.  907,  and  Vane 
T.  Newcombe,  132  U.  S.  10  Sup.  Ut  60, 3»  U 
El  310,  cited  by  respondent,  are  not  In  point, 
for  those  cases  considered  statutes  giving 
Hens  to  laborers  only,  and  not  to  contractors. 
Onr  statutes  give  rights  of  Hen  both  to  con- 
tractors and  laborers,  and  the  only  distinction 
ever  made  was  as  to  the  time  in  which  a  lien 
nilgbt  be  filed,  and  this  distinction  was  prac- 
ti<»Uy  abolished  by  the  amendment  of  1911. 
Rer.  Laws,  I  2217. 

[3]  The  contention  that  the  lien  should  he 
beld  Invalid  because  VlrgUlo  should  have 
t>eeQ  joined  as  a  necessary  party  In  the  Hen 
claim  and  In  the  salt  based  on  the  cUdm  Is 
without  substantial  merit  Under  the  alle- 
Sttioiis  in  the  conq>lalut,  while  Oie  work  was 
to  be  performed  Jointly,  when  the  contract 


was  completed,  osie-half  of  the  contract  price 
per  foot,  after  deducting  all  expenses,  was 
to  be  paid  to  each  severally.  So  far  as  the 
validity  of  the  Hen  claim  In  question  la  con- 
cerned, we  think  a  court  would  not  be  Jnstl- 
fled  In  holding  the  same  Invalid  because  the 
contract  was  Joint  in  character.  We  do  not 
wish  to  be  understood  as  holding  that  in 
every  joint  contract  It  Is  unnecessary  to  join 
all  the  parties  in  a  Uen  claim.  There  may 
be  cases  in  which  the  substantial  rights  of  a 
defendant  would  be  Injuriously  afCected  by 
such  a  holding.  Such,  however.  Is  not  this 
ca8& 

Courts  are  established  to  do  justice  be- 
tween litigants.  Statutory  provisions  regu- 
lating procedure  are  but  aids  to  courts  In 
the  accraupUshment  of  the  purpose  for  which 
they  were  created.  Forms  of  procedure  are 
contenient  and  necessary,  and  justice  can 
best  be  administered.  In  the  great  majority  of 
cases,  by  requiring  a  substantial  compliance 
with  established  rules,  but  courts  should  al- 
ways bear  in  mind  that  procedure  Is  but  a 
means  unto  an  end,  and  that  end  the  doing  or 
justice  between  parties  Utlgant 

In  the  case  at  bar,  Ferro,  according  to  the 
complaint,  performed  labor  of  considerable 
value  upon  the  property  of  defendant.  The 
statute  gave  a  right  of  Uen  for  the  purpose 
of  securing  to  him  payment  for  his  services 
rendered,  and  made  the  property  be  had  help- 
ed to  develop  Hable  for  the  amount  of  his 
dalOL  He  has  substantially  compUed  with 
the  provisions  of  law  in  filing  his  claim  of 
lien.  He  is  entitled  to  a  liberal  crastnic- 
tton  of  the  Uen  law.  His  right  of  Uen  should 
not  be  defeated  by  technlcaUties  which  do 
not  affect  the  snbstantUl  rights  of  defendant 

Judgment  reversed  and  cause  remanded. 

TALBOT,  a  and  HcOARBAM,  X.  con- 
cur. 


ACHBNBACH  v.  KINCAID,  County  Assessor, 
et  al. 

(Supreme  Court  of  Idaho.  Feb.  26,  1014.  Be- 
hearing  Denied  May  6, 1914) 

1.  STATUTBS  (S  225*)-€0W9TBU0TI0W. 

Varions  statutory  proTlsiocs  in  contem- 
poraneooB  leglslatioa  affecting  the  same  sub- 
fect-mauer  should  be  so  construed,  if  possible, 
that  all  may  stand,  and  the  will  of  the  Legisla- 
ture be  carried  into  effect. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  302,  308;  Dec.  Dig.  8  225.»] 

2.  Statutes  (S  141*)  — Bnaoticbnt  — Ahend- 

Section  1644,  Bev.  Codes,  as  amended  by 
act  of  March  7.  lOU  (Laws  1911,  p.  565).  was 
not  in  existence  as  such  at  the  tune  the  High- 
way Commission  Act  (Laws  1913,  p.  C67)  I 
10,  was  passed,  although  said  Highway  Com- 
mission Act  by  its  title  pnrnorts  to  amend  said 
section  1644,  Rev.  Codes ;  therefore  it  was  not 
neoassary  to  set  forth  said  section,  as  amended, 
in  the  Highway  Commission  Act,  in  order  to 
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comply  witb  nctlon  IS,  art  8,  of  tlw  Conatita- 
tion. 

[Ed.  Mote.— For  other  casM.  aee  Statute^ 
Cent  Dig.  if  48^  laS,  200;  DecTbig.  1 141.*] 

S.  Statutxs  (S  121*)— Tecli  asj>  Subjeci- 

MaTTEB— HlOHWAT  COIOUSSION  A CT— EX- 
EMPTION FBOK  Taxation. 

Sectioa  19  of  the  Highway  CommisBloii  Act 
(Laws  1913,  p.  567),  providiB«  for  exemption 
from  taxation  of  motor  vehidea.  doea  not  come 
within  the  inhibition  of  section  16,  art  8,  of  the 
Constitation,  as  heing  legislation  upon  a  sub^ 
ject  different  from  that  expressed  in  tiie  title  of 
the  act  inasmncb  as  such  exemption  is  germane 
to  the  general  object  and  plan  of  the  act  is 
manilestl;  connected  with  it,  and  made  for  the 
purpose  of  carrying  the  act  into  effMt. 

[Ed.  Note.-~For  other  cases,  see  Statutes, 
Cent  Dig.  {S  146,  173,  174;  Dec.  Dig.  |  121.*] 

4.  TaXATIOH   (I  25*)— XiBQISIiATIVK  POWXK— 

In  matten  of  taxation  the  Legislature  pos- 
sesses plenary  power,  except  as  such  power  may 
be  limited  or  restricted  by  the  Constitution."  It 
is  sufficient  warrant  for  the  exercise  of  this 
power  in  a  given  instance  if  there  be  found  in 
the  Constitation  no  prohibition  against  what 
the  Legislature  has  attempted  to  do. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  8  69 ;  Dec  Dig.  |  25.*] 

5.  Taxation  ({  193*}— Bxxicftion  of  Motob 
Vehiolbs— Vaudity  op  Statdib. 

The  provisions  of  section  19  of  the  High- 
way Commission  Act  (Laws  1913,  p.  567),  ex- 
empting motor  vehicles  from  taxation,  are  with- 
in the  express  grant  of  power  contained  in  sec- 
tion Q,  art  7,  of  the  Constitution,  which  pro- 
vides that  "the  Legislature  may  allow  such  ex- 
emptions [from  taxation]  from  time  to  time  as 
shall  seem  necessary  and  Just." 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  309;  Dec  Dig.  {  198.*] 

6.  Taxatior  (I  211*)— BzmiPnoK  or  Motoe 

VEHIOLS8. 

Eeld,  that  It  was  the  intention  of  the 
framers  of  the  Constitution  to  confer  npon  the 
Legislature  the  sole  right  to  determine  what 
property  should  be  exempt  from  taxation,  and, 
the  Legislature  having  provided  snch  exemp- 
tion in  the  Highway  Commission  Act  with  ref- 
erence to  automobiles,  motor  cycles,  and  mo- 
tor vehicles,  audi  property  was  not  subject  to 
taxation  In  Ada  county  for  the  year  1913,  and 
the  connty  commissioners  and  assessor  of  said 
county  properly  refused  to  cause  such  property 
to  be  assessed. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Cent  Dig.  347,  S48,  864,  879;  Dec.  Dig.  | 
211.*] 

Appeal  from  District  Court,  Ada  Connty; 
Carl  A.  Davis,  Judge. 

Petition  for  writ  of  mandate  by  Henry 
Achenbach  to  compel  William  Kincald,  Cotm- 
ty  Assessor,  Ada  County,  Idaho,  and  the 
Board  of  County  Commlsstouers  to  assess 
all  motor  vehicles  that  escaped  taxation  for 
the  year  1913,  under  the  Highway  Commis- 
sion Act  Demurrer  to  petition  sustained, 
and  petitioner  appeals.  Affirmed. 

Harry  S.  Kesaler,  of  Bois^  for  appellant 
B.  L.  QlTens,  Harry  Eeyser,  and  B.  P. 
Barnes,  all  of  Boise,  for  respondents.  J.  H. 
Peterson,  Atty.  Qen.,  and  E.  O.  DavlB  and 
Pence  ft  Koelsdi,  all  of  Boise,  amid  cnxlie. 

BUDGE,  District  Judge.  On  July  22,  1913, 
appellant  filed  in  the  district  court  of  the  Third 


jndidlal  cOstriet  wltUB'and  fsr  Ada  county, 
Idaho,  his  petition  for  an  alternative  writ  of 
mandate,  Co  be  directed:  First,  to  William 
HoweU,  August  Carlson,  and  William  Bri^ 
constitnting  the  board  of  county  commlsslon- 
of  said  Ada  county,  commanding  them 
to  aiforce  and  compel  an  assessment  of  all 
property  within  said  Ada  county  at  a  fair 
cash  Talue,  and  In  particular  all  automobiles, 
motor  cycles,  and  other  motor  vehicles  that 
escaped  taxation  for  the  year  1913;  and, 
second,  to  William  Kincald,  county  assessor 
of  Ada  county,  requiring  him  to  assess  at  a 
fair  cash  value  and  make  due  return  on  all 
taxable  property  of  said  county,  particularly 
all  automobiles,  motor  cycles,  and  other  motor 
vehicles  that  escaped  taxation  for  the  year 
1913.  It  is  aUeged  in  said  petition  that  there 
were  on  the  second  Monday  In  January,  1913, 
and  at  the  time  of  the  filing  of  said  petition, 
about  700  automobiles,  motor  cycles,  and  other 
motor  vetilcles  within  said  Ada  county,  of  the 
aggr^te  value  of  ¥1,000,000;  that  the  said 
assessor  had  failed,  during  the  period  fixed 
by  law,  or  at  all,  to  assess  the  same,  and 
that  said  William  Howell,  August  Carlson, 
and  William  Briggs,  sitting  as  a  board  of 
equalization  of  said  county  for  the  year  1913, 
had  failed,  neglected,  and  refused  to  enforce 
and  compel  the  assessment  of  said  property 
by  said  assessor;  that  unless  an  assessm^t 
of  said  property  for  said  year  Is  made,  ap- 
pellant who  is  a  taxpayer  of  said  county, 
wIU  be  compelled  to  pay  an  unjust  and  un- 
fair proportion  of  taxes.  It  Is  further  al- 
leged in  said  petition  that  respondents  justi- 
fy their  failure  to  assess  said  property,  or 
cause  the  same  to  be  assessed,  by  reason 
of  the  provisions  of  section  19,  c  179,  Sess. 
Laws  1913,  p.  56S,  but  It  Is  alleged  that  said 
section  Is  null  and  void,  for  the  reason  that 
it  contravenes  sections  2,  4,  and  5,  art  7, 
and  sections  16-19,  art  3,  of  the  Constitution 
of  this  state.  A  general  demurrer  was  filed 
to  the  petition,  and  by  the  trial  court  sus- 
tained. Appellant  thereupon  declined  to 
plead  further.  Judgment  was  entered,  dis- 
missing the  action,  and  the  case  is  bere  od 
appeal  from  said  judgment 

The  twelfth  session  of  the  Legislature  pass- 
ed an  act  which  was  approved  March  13, 
1913,  of  which  the  following  Is  the  title: 
"Creating  a  state  highway  commission,  pre- 
scribing its  duties  and  defining  Its  powers; 
authorizing  the  employment  by  said  state 
highway  commission  of  convicts  In  the  state 
penitentiary  on  state  highways;  requiring 
the  registration  with  the  secretary  of  said 
state  hl^way  commission  of  motor  vehicles 
and  of  dealers  in,  and  manufacturers  of,  mo- 
tor vehicles,  and  requiring  the  payment  of 
annual  fees  for  such  registration;  creating 
a  state  highway  fund  and  appropriating  the 
moueys  in  su^  fund;  prescribing  rules  and 
regulations  for  operating  and  runulng  mo- 
tor vehicles  on  the  public  highways  of  the 
state;  defining  the  powers  of  counties.  dHes 
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and  incoipMated  TlUacet  miOi  reCenDoa  to 
licensiDg  and  n^nlaUiig  motor  vehicles; 
amending  section  1044  of  the  Berised  Codes 
of  Idaho  relating  to  property  exempt  frem 
taxation  m  as  to  exempt  duly  registered  mo- 
tor Tdilclfls  from  taxation ;  prescribing  pen- 
alties for  violations  of  the  provisions  of  this 
act,  and  making  disposition  of  flues  and  pen- 
alties collected  from  such  violations;  and 
repealing  section  1061  of  the  Revised  Codes 
of  Idaho  and  all  acts  and  parts  of  acts  In 
conflict  with  this  act" 

Section  19  of  said  act  (Sess.  Laws  IfilS, 
pp.  567,  668),  upon  which  respondents  rely 
for  their  Justification  in  refusing  to  assess 
or  cause  to  be  assessed  for  the  year  1913  au- 
tomobiles, motor  cycles,  and  other  motor  ve- 
hicles, provides:   "Sea  19.  The  registration 
fees  imposed  by  this  act  upon  motor  vehicles 
(other  than  the  registration  fees  required  of 
dealers  and  manufacturers),  shall  b^  In  lieu 
of  all  taxes  general  or  local,  and  all  motor 
vehicles  required  by  this  act  to  be  registered 
and  for  which  an  annual  fee  Is  to  be  paid  to 
the  secretary  of  the  state  highway  commis- 
sion, and  which  motor  vehicles  have  been  so 
registered  and  the  required  fee  has  been  so 
paid,  shall  be  exempt  from  taxation."  It  will 
be  noticed  from  the  reading  of  the  title  to 
said  act  tbat  the  following  appears  therein: 
"Amending  section  1644  of  the  Revised  Codes 
of  Idaho  relating  to  property  exempt  from 
taxation  so  as  to  exempt  duly  registered  mo< 
tor  vebides  from  taxation."    Tbere  Is  no 
pKnlsl<m  in  said  act  other  than  said  section 
19,  whidi  provides  for  the  exemption  from 
taxation  of  such  property,  and  it  is  first  con- 
tended by  appellant  that  said  section  Is  in- 
valid for  the  reason  that,  inasmndi  as  by 
its  title  the  act  purports  to  amend  section 
1614,  that  section  as  amended  should  have 
been  set  forth  In  full  as  required  by  section 
18,  art.  8,  of  the  Constitution,  which  pro- 
vides: **No  act  shall  be  revised  or  amended 
by  mere  reference  to  its  title,  but  the  section 
as  amended  shall  be  set  form  and  pablisbed 
at  foil  length." 

Section  1044,  Rev.  Codes,  was  amended  by 
an  act  approved  Mandi  7,  1811  (Sess.  Laws 
19U,  p.  505),  and  od  March  13,  1913,  the 
h^tslatare  passed  the  present  revenue  law, 
which  in  terms  not  only  repealed  the  provi- 
rioDs  of  said  section  as  it  wan  amended  in 
1911,  bnt  also  re-otaeted  the  same  as  a  part 
of  said  revenue  act  of  1918.  Sess.  Laws 
1913,  pp.  173,  175,  176. 

[1. 1.  •]  It  wlU  thus  be  noticed  tbat  on  the 
same  day  that  section  1644.  Rev.  Codes,  was 
*^MnBtwl  by  repeal,  it  was  referred  to  in  the 
ttUe  of  the  Highway  Commission  Act  as  be- 
ing aaended  by  said  act;  and  it  is  the  duty 
flf  the  eoDit,  If  it  Is  possible  to  do  so,  to  so 
vmrtne  ttkeae  acts  as  to  carry  out  the  will 
<tf  the  Leglalatniet  and,  if  possible,  harmonize 
Quae  itatat(n7  provisions  so  that  both  may 

Sccdoo  4  ot  the  Revenue  Act  (Sees.  Laws 
1018,     iTfi,  170)*  and  wbicfa»  as  before  stat- 


ed, is  substaatlaUy  a  i^wmctment  of  sec- 
tion 1044  as  amended  (Sess.  Laws  1911,  p. 
506),  a^eciflee  the  classes  of  property  which 
shail  be  exempt  from  taxation,  and  in  this 
section  automolilles,  motor  cycles,  and  other 
motor  vehicles  are  not  Included,  but  by  the 
Hf^way  Commission  Act,  approved  on  the 
same  day  as  the  Revenue  Act,  provision  Is 
mad«f  for  the  exemption  of  this  class  of 
property.  In  providing  for  such  exemption 
no  referrace  is  made  to  the  new  revenue 
act,  in  fact  said  section  19  makes  no  refers 
ence  to  any  other  legislation  whatsoever. 

It  is  true  that  in  the  title  to  the  act  of 
which  it  Is  a  part,  section  1644,  Rev.  Codes, 
Is  referred  to,  bnt  there  was  really  no  sach 
section  in  existence,  because  In  the  first  place 
tliat  section  had  been  amended  by  the  Laws 
of  1911,  and,  secondly,  if  such  reference  can 
be  considered  as  applying  to  said  section  as 
amended  in  1911,  It  was  rendoed  useless  by 
the  repeal  of  said  section  on  the  very  day 
that  the  said  Highway  Commission  Act  took 
efFect.  It  cannot  well  be  said  that  section  19 
of  the  Highway  Commission  Act  contravenes 
the  Constltotlon  in  falling  to  forth  at 
full  length  section  1644.  whoi  said  section 
was  no  longer  in  exlstoice,  and,  technically 
speaking,  had  not  been  for  abont  two  years. 
If  said  section  19  is  amendatory  of  any  lav, 
it  by  implication  amends  ttae  new  revenue 
act,  not  directly,  because  no  reference  Is 
made  to  said  ac^  but  by  implication,  and 
when  such  is  the  case  the  constltntlonal  pro- 
vision has  no  amplication,  f(w  it  baa  been 
declared  that  statates  which  amend  others 
by  implication  are  not  within  the  provisions 
of  the  Constitution  requiring  amendments  to 
be  set  forth  at  length.  Cool^s  Constitatlon* 
al  Umltatlons  (7th  Bd.)  p.  210,  text  and 
cases  cited  in  note  6  thereof^ 

[S]  It  is  next  contended  that  said  section 
19  of  Honse  BUI  179  of  the  Session  Laws  of 
1913,  p.  668,  contravenes  the  provisions  of 
section  1^  art  8,  of  the  Constitution,  which 
section  provides:  ''Every  act  shaU  embrace 
bnt  one  snblect  and  matters  properly  con- 
nected therewith,  which  snbifect  shall  t>e  ex- 
pressed in  the  title;  bnt  if  any  snbject  shaU 
be  anbraced  In  an  act  which  shall  not  be 
expressed  in  the  tlUe,  such  act  shall  be  void 
only  as  to  80  muoh  thereof  as  shall  not  be 
embraced  In  the  title."  It  is  the  theory  of 
the  an»dlant  that,  in  view  of  the  fact  that 
section  19  provides  for  an  exemption  from 
taxation  of  a  certain  class  of  property,  It  is 
legislation  upon  a  different  subject,  and  one 
not  connected  with  the  subject  of  legislation 
covered  by  the  remainder  of  the  act  With 
this  contention  we  cannot  agre&  By  refer- 
ring to  the  title  of  said  act  heretofore  quoted 
at  length,  it  is  evident  that  the  general  object 
and  purp<»e  sought  to  be  attained  by  the 
Legislature  Is  the  creation  of  a  highway  com- 
mission, which  shall  have  power  to  lay  out 
hulld,  construct.  Improve,  alter,  or  discon- 
tinue the  state  highways,  and  otherwise  have 
general  snpervlston  over  the  same  for  the 
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malntkiaiioe  and  care  thereof,  and  to  provide 
rerenne  for  the  accompUsbment  of  said 
purposes.  While  It  may  be  technically  said 
that  the  provision  of  section  19  of  said  act, 
which  exempts  motor  vehicles  from  taxation, 
does  not  properly  have  to  do  with  the  mak- 
ing of  provision  for  the  carrying  out  of  the 
purposes  of  the  act,  It  does  have  an  Indirect 
connection,  because  the  property  mentioned 
in  said  section  by  earlier  provisions  of  the 
act  is  burdened  with  a  certain  license  tax, 
and,  in  order  to  complete  the  plan  which  the 
Legislature  had  In  mind  in  laying  said  bur- 
den upon  said  property,  section  19  was  neces- 
sary to  prevent  an  injustice  by  relieving 
said  property  from  what  would  Otherwise 
have  been  a  double  burden. 

The  object  and  purpose  of  the  said  con- 
stitutional provision,  as  stated  In  Pioneer  Ir- 
rigation District  T.  Bradley,  8  Idaho,  310-817, 
68  Pac.  295,  101  Am.  St.  Bep.  201,  was  "to 
prohibit  the  practice  of  bringing  together  Into 
one  bill  subjects  diverse  In  their  nature,  and 
having  no  necessary  connection ;  to  prolilblt 
'hodgepodge'  or  'logrolling*  legislation.  Oool- 
ey'8  Gonstltntlonal  Limitations,  p.  172."  In 
the  case  just  cited,  this  court  declares:  "In 
Winters  v.  City  of  Duluth,  82  Minn.  127,  84 
N.  W.  788,  the  Supreme  Court  of  Minnesota, 
in  commenting  on  a  section  of  the  Constitu- 
tion of  that  state  which  provides  that  'no 
law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  In  the  title,'  said: 
'It  [said  provision]  was  not  Intended  to  em- 
barrass legislation  by  making  laws  more  re- 
strictive In  tiielr  scope  and  operation  than 
Is  reasonably  necessary  In  order  to  conserve 
the  purpose  for  which  the  constitutional  limi- 
tation was  adopted;  hence  it  must  bei  liberal- 
ly construed,  and  In  a  common  sense  way' — 
and  quotes  as  follows  from  State  v.  Casslday, 
22  Minn.  324,  21  Am.  Rep.  765:  'If  the  Legis- 
lature is  fairly  apprised  of  the  general  char- 
acter of  an  enactment,  by  the  subject  ex- 
pressed In  the  title,  and  all  Its  provisions 
have  a  just  and  proper  reference  thereto, 
and  are  such  as,  by  the  nature  of  the  subject 
so  Indicated,  are  manifestly  appropriate  In 
that  connection,  and  as  might  reasonably  be 
looked  for  in  a  measure  of  such  a  character, 
the  requirement  of  the  Constitution  Is  com- 
piled with.    It  matters  not  that  the  act  em- 
braces technically  more  than  one  subject, 
one  of  which  only  Is  expressed  in  the  titie, 
so  that  they  are  not  foreign  and  extraneous 
to  each  other,  but  blend  together  In  tiie  com- 
mon purpose  evidently  sought  to  be  accom- 
plished by  the  law.' "  In  said  case  the  court 
iilso  quotes  as  follows  from  Cooley's  Consti- 
totiofial  Limitations  (6th  Ed.)  172:  "There  is 
scarcely  any  subject  of  legislation  that  can- 
not be  divided  and  subdivided  into  various 
heads,  each  of  which  might  be  made  the 
basis  of  a  separate  act,  and  in  which  the  con- 
nection between  them  may  be  made  a  matter 
of  controversy,   if  the  provisions  of  a  stat- 
ute all  relate  directly  or  indirectly  to  the 


same  subject,  have  ■  natural  oomwction,  and 
are  not  foreign  to  the  subject  expressed  in 
the  titie,  it  is  permissible  to  unite  than  in 
the  same  act  The  objections  should  be 
grave  and  the  conflict  between  the  Constitu- 
tion and  statute  palpable  before  the  Judiciary 
should  disregard  a  legl^Uve  enactmoit  upon 
the  sole  ground  that  it  embracee  more  than 
one  subject" 

We,  therefore,  conclude  that  the  act  is  not 
in  conflict  with  section  16,  art  3,  of  the  Con- 
stitution, but  on  the  contrary  clearly  comes 
within  the  principles  announced  in  the  deci- 
sions of  this  court  construing  said  section, 
which  are  in  accord  wltii  the  great  wdght 
of  authority  in  constmlng  similar  oonstittt- 
tional  provisions. 

[S]  It  is  next  contended  that  said  act  vio- 
lates sections  2  and  5,  art  7,  of  the  Consti- 
tution. Section  2  provides:  "The  Leglslatura 
shall  provide  8n<^  revenue  as  may  be  need- 
ful, by  levying  a  tax  by  valuation,  so  that 
every  person  or  corporation  shall  pay  a  tar 
in  proportion  to  the  value  of  his,  her,  or  its 
property,  except  as  In  this  article  herein  oth- 
erwise provided.   The  Legislature  may  also 
Impose  a  license  tax  (both  upon  natural  per- 
sons and  upon  corporations,  other  than  mu< 
nicipal,  doing  business  In  this  state) ;  also 
a  per  capita  tax:   ProvUed.  the  Lee^lature 
may  exempt  a  limited  amount  of  Improve- 
ments npon  land,  from  taxation."  Couni«I 
contends  that  said  section  provides  three 
methods  for  raising  of  revenue,  to  wit,  prop- 
erty tax,  license  tax  and  per  capita  tax ;  that 
it  cannot  be  contended  that  the  registration 
fee  for  automobiles  is  a  per  capita  tax,  and 
that  they  are  not  license  taxes,  because  such 
a  tax  can  only  be  levied  upon  a  business  as 
contradistinguished  from  the  ownership  or 
possession  or  right  of  ownership  of  the  prop- 
erty, as  stated  In  Re  Gale,  14  Idaho,  761- 
764,  95  Paa  678,  that  therefore,  of  the  three 
methods  of  taxation,  this  registration  fee 
must  be  considered  as  a  property  *^-r,  and, 
being  fixed  according  to  the  horse  power  of 
the  motor  vehicles,  rather  than  by  valuation 
thereof,  as  required  in  said  section  of  the 
Constitution,  therefore  the  said  law  violates 
said  provision.  To  this  contention  we  reply 
that  in  this  case  we  are  not  concerned  with 
the  determination  of  the-valldlty  of  the  state 
Highway  Commission  Act  in  providing  for 
said  registration  fee.    That  question  is  not 
properly  before  us.   We  are  here  called  upon 
only  to  determine  the  validity  of  section  19 
of  said  act  which  exempts  motor  vdilcles 
from  taxation.    That  portion  of  section  0, 
art  7,  which  it  Is  contended  Is  violated  by 
section  19  of  the  state  Highway  CommissloA 
Act,  reads  as  follows:  "All  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  with- 
in the  territorial  limits,  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  coi- 
lected  under  general  laws,  which  shall  pre- 
scribe anch  regulations  as  abali  Beenra  a  fott 
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TaluBtftm  A>r  taatloa  of  aU  ptojtertj,  real 
and  personal.** 

It  l8  conteDded  tliat  the  law  pmridii^  Air 
a  r^iBtcatlon  fee  for  antomoUlea  and  otber 
motor  vehicles  ooctraTenee  the  foregolnK  con- 
stitutloBal  i»oTl8lDix,  because  sacfa  a  tax  vio- 
lates the  pxlnclvles  of  nnlftormlty,  and  eonn- 
sel  pumat  onite  a  lengtliy  arpiment  to  aua- 
taln  tbla  contuittoD.  We  must  say,  as  we 
have  heretofore  said  with  'refarence  to  sec- 
tion 2,  art  7,  tiiat  we  are  ntrt  conoenied  In 
this  case  wiOi  the  qnestlon  of  the  val^ty  of 
the  said  Highway  Gommlsslon  Act  In  ao  far 
as  it  provides  for  the  reglsteatlon  fee  for 
motor  vehicles.  That  question  in  our  oiriiiilim 
Is  not  properly  before  us  in  this  proceeding. 

The  respondents  Justify  in  this  case  upon 
the  ground  that  section  19  of  said  act  ex- 
empts such  property  from  taxation,  and  If 
the  said  section,  providing  for  such  exemp- 
tion, is  valid,  the  decision  appealed  from 
should  be  affirmed.  Irrespective  of  whether 
the  registration  fea  provided  for  by  otber  sec- 
tions of  the  act  Is  valid  or  InraUd.  To  our 
minds  section  19,  exempting  motor  vehicles 
from  taxation,  Is  clearly  within  a  subsequent 
clause  of  section  5,  art.  7,  of  the  Oonstltn- 
Uon,  which  provides,  "The  legislature  may 
allow  such  exemptions  tfrom  taxation]  from 
time  to  time  as  shall  seem  necessary  and 
Just,  •  •  •  "  and  If  wo  are  correct  In  this 
view,  the  defense  of  the  respondents  is  com- 
plete, irrespective  of  whether  the  registration 
fee  which  other  provisions  of  the  act  attempt 
to  fasten  upon  motor  vehicles  is  constitu- 
tional or  otherwise.  When  the  clause  Just 
quoted,  relating  to  the  power  of  the  Legisla- 
ture to  make  exemptions  from  taxation,  was 
under  consideration  by  the  constitutional  con- 
Tentiou,  it  was  thoroughly  discussed  by  some 
of  the  ablest  lawyers  of  the  state,  and  by  the 
great  weight  of  opinion  It  was  considered  ad- 
visable to  confer  upon  the  Legislature  the 
fall  and  complete  discretionary  power  to  ex- 
empt from  taxation  such  property  as  it  might 
seem  to  the  Legislature  should,  under  all  the 
coodltions  and  drcumstances,  be  relieved 
from  the  tax  burden. 

In  volume  2  of  the  Idaho  Constitution  con- 
veutlon  proceedings  commencing  on  page 
1703,  there  appears  a  report  of  the  debate  up- 
on said  proviso.  It  appears  that  numerous 
amendments  were  offered,  providing  for  the 
exemption  of  household  goods,  tools,  imple- 
ments of  industry,  etc.,  and  flnslly  Mr.  Bat' 
to,  a  member  from  Alturas  county,  declared 
tiut:  "There  should  be  some  provision  (In 
substance  and  effect)  so  that  all  property 
ahould  be  taxed,  except  such  as  the  Legisla- 
ture ml^t  deem  It  expedient  to  exempt 
When  this  suggestion  was  made,  Mr.  Alnslie 
declared:  "If  that  la  done,  sir,  there  Is  no  re- 
■trlctlon  upon  the  Legislature  as  to  the 
amoQDt  €t  property  they  can  exonpt  from 
taxation."  Tolume  2,  p.  1722.  And  again  he 
deeland:  *1t  leaves  it  altogether  in  the 
hands  of  the  Legislature.  'Bun  will  be  no 


constitutional  rastxletlons  upon  them  what- 
ever." Volume  2,  172e,  Mr.  Bashranck 
stated:  "I  am  in  tavor  of  leaving  the  whole 
matter  to  tite  Legti^tare  from  ttana  to  time 
as  these  matters  shau  arise."  V<tfnme  2,  p. 
1741.  And  Mr.  Gray  declared:  "Aa  stated  be- 
fore. I  have  confidence  in  the  Legislature,  and 
I  believe  they  will  he  as  competent  to  handle 
this  question  aa  this  body  Is."  Volume  2,  p. 
1798.  Mr.  John  T.  Morgan,  who  was  later 
Chief  Justice  of  this  court  and  who  was  the 
author  of  the  said  clause  of  the  Oonstltutlon, 
at  page  1761  saya:  "We  have  a  very  good  law 
upon  the  statute  book  now,  which  exempts 
certain  dassos  of  property,  among  others 
mining  claims.  This  ameokdmait  I  have  sub- 
mltted  leaves  this  matter  entirely  to  the  Leg- 
islature. I  hope  we  will  be  satisfied  to  leave 
it  to  the  Legislature  where  I  think  it  be- 
longs." '  It  is  very  clear,  from  these  state- 
mento  and  numerous  others  which  might  he 
quoted,  that  the  constitutional  oonvoitlon  In- 
tended that  the  Legislature  should  have  the 
sole  right  to  determine  what  property  should 
be  exempt  from  taxation,  and,  having  pro- 
vided for  such  an  exemption  so  far  as  auto- 
mobiles, motor  cycles,  and  motor  vehicles  are 
concerned,  this  court  must  hold  that  such 
property  was  not  subject  to  taxation  In  Ada 
county  for  the  year  1913,  and  that  the  county 
commissioners  and  assessor  of  said  county 
were  Justified  In  refusing  to  assess  the  same, 
or  cause  the  same  to  be  assessed. 

[4]  As  to  the  question  of  taxation:  The 
Legislature  possesses  plenary  power,  except 
as  such  power  may  be  limited  or  restricted 
by  the  Constitution.  It  Is  not  necessary  that 
the  Constitution  shall  contain  a  grant  of 
power  to  the  Legislature  to  deal  with  the 
question  of  taxation.  It  is  sufficient  proof  of 
Its  power  If  there  be  found  in  the  Constitu- 
tion no  prohibition  against  what  the  Legisla- 
ture has  attempted  to  do. 

As  stated  by  the  Supreme  Court  of  Oregon 
in  the  case  of  the  State  v.  Cochran.  55  Or. 
167, 105  Pac.  884:  "A  state  Constitution,  un- 
Uke  a  federal  Constitution,  is  one  of  limita- 
tion and  not  a  grant  of  powers,  and  any  act 
adopted  by  the  Legislature  not  prohibited  by 
the  state  Constitution  is  valid,  and  the  in- 
hibition must  expressly  or  Impliedly  be  made 
to  appear  beyond  a  reasonable  doubt"  See 
St  Joe  Improvement  Co.  v.  Laumlerster,  19 
Idaho,  66,  112  Pac  683;  Walter  v.  City  of 
Spokane,  62  Wash.  312,  113  Pac.  776,  Ann. 
Oas.  1912C,  991;  People  ex  rel.  Simon  v. 
Bradley,  207  N.  T.  692,  101  N.  E.  766. 

In  passing  on  the  constitutionality  of  a 
statute,  every  reasonable  doubt  as  to  its  va- 
lidity will  be  resolved  in  favor  of  sustaining 
the  atatote.  People  v.  Rose,  203  111.  46,  67 
N.  E.  746;  Board  of  Trustees  of  House  of 
Reform  v.  City  of  Lexington,  112  Ky.  171,  65 
S.  W.  360;  Commonwealth  v.  Barney,  116 
Ky.  476,  74  S.  W.  181;  State  v.  Thomison, 
144  Mo.  814,  46  S.  W.  191 ;  Sx  parte  Loving, 
178  Uo.  m  77  S.  W.  608. 
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An  act  Of  the  Legidature  will  not  be  de- 
clared nncoiutltatloDal  nnless  In  plain  viola* 
tlon  of  some  provision  of  tbe  ConsUtntion. 
Brady  v.  Mattern,  125  Iowa,  168, 100  N.  W. 
858,  106  Am.  St  Rep.  291. 

The  conrt  In  construing  a  statute  maBt 
adopt  SDch  construction  as  will  sustain  the 
oonstltutlonaUty  of  the  statute  where  that 
can  he  done  without  doing  violence  to  the 
language  thereof.  State  t.  Barrett,  172  Ind. 
160,  87  N.  B.  7.  The  courts  must,  as  far  as 
poaslblet  niihold  and  give  effect  to  aU  sta^ 
utes  enacted  by  the  Legislature.  Common- 
wealth T.  latemational  HarvoBter  Company 
of  America,  131  Ey.  768,  115  8.  W.  765. 

We  have  no  hesitancy  in  saying  that  we 
are  not  thorough  converted  to  tiie  adTisa- 
blllty  of  exempting  any  particular  dass  of 
property  from  taxation,  but,  on  the  contrary, 
firmly  believe  that  all  property  of  every  kind 
and  descrlptton  should  bear  its  Just  propor- 
tion of  taxation,  and  uniformity  and  equali- 
saUon  of  taxation  are  Just  as  essential  as 
taxation.  Homver,  we  are  not  dlQKwed  to 
declare  the  law  to  be  other  than  we  find  it 
The  Legislature  is  answmble  to  the  people, 
and  if  unfortunately  throi^  legislative  oi- 
actmeot  obtain  property  has  been  exonpted 
from  taxation,  the  people  will  correct  the 
error  through  tlie  Legl^tnrc^  where  alfme 
the  power  exists. 

Judgment  is  afflrmed.  Costs  awarded  to 
respondents. 

SULLIVAN,  J.,  concurs. 

AILSHIB,  C.  J.  (concurring  speclaUy).  I 
agree  that  the  Legislature  had  the  power  un- 
der the  Constitution  to  exempt  automobiles 
from  taxation  If  they  saw  fit  to  do  so.  The 
language  of  the  Constitution  Itself  leaves  the 
matter  In  doubt,  but  the  debates  had  in  the 
constitutional  convention  over  the  adoption 
of  section  5,  art.  7,  make  it  very  clear  that 
It  was  the  Intention  of  the  convention  to  con- 
fer unlimited  power  of  exemption  on  the 
Legislature.  I  feel,  however,  that  the  deter- 
mination of  the  foregoing  question  does  not 
dispose  of  this  case.  It  Is  set  up  In  the  com- 
plaint, and  constitutes  the  second  assignment 
of  error  In  the  briefs,  that  this  act  of  the 
Legislature  violates  sections  2  and  6,  art  7, 
of  the  Constitutloii,  In  that  It  attempts  to 
raise  revenue  by  taxation  according  to  the 
horse  fiower  of  automobiles  Instead  of  ac- 
cording to  the  valuation  thereof.  The  act  is 
a  revenue  act,  and  not  a  police  reffulation. 
It  is  clear  to  me  that  the  Legislature  would 
never  have  exempted  this  property  from  tax- 
ation by  valuation.  If  it  had  not  believed  It 
could  tax  It  by  the  horse  power  as  provided 
for  In  the  Highway  Act  So  If  the  act  Is  un- 
constitutional for  failure  to  tax  automobiles 
by  valuation,  the  ezemptloh  section  ( 19) 
would  fall  also,  and  the  property  would  be 
taxable  as  'any  other  property  under  the 
general  revenue  laws  of  the  state. 


I  feel  that  it  is  the  duty  of  tbis  conrt  to 
pass  upon  that  phase  of  this  question  as  it 
Is  SQuardy  presented  and  Involved  In  the 
l^resent  caae. 

I  concur  In  th^  construction  placed  on  sec- 
ttoUB  2  and  6  of  article  7  in  so  far  as  tlie 
o^nion  considers  them,  but  I  am  satltfed 
that  we  have  not  dme  our  whole  dn&  in 
tlie  ease  when  we  drop  It  there.  - 


ALLBN  T.  KANE  et  aL    Qio,  U.483.) 

-  (Supreme  Court  of  Washington.   April  27, 

1914.) 

1.  CouMOif  Law  (|  7*)— Enolish  Statuws. 

St  13  EUz.  c.  6,  declaring  that  conv^* 
ances  with  intent  to  defraud  creditors  shall  b( 
void,  is  a  part  of  the  common  law  of  the  state. 

'  [Ed.  Note. — For  other  cases,  see  Gonunoo 
Law,  Cent  Dig.  {  7;  Dec.  Dig.  S  7.*] 

2.  Fbatjdtjlbnt    Convetanou   (i   206*)  — 
"Creditor"— Who  Is. 

The  term  "creditor,***  within  the  common- 
law  rule  that  conveyances  with  intent  to  de- 
fraud creditors  shall  be  void,  includes  not  mere- 
ly the  holder  of  a  fixed  and  certain  present 
flebt,  but  every  one  having  a  right  to  require 
the  performance  of  any  legal  oblation,  coo- 
tract  or  guaranty,  or  a  legal  right  to  damaRes 
growing  out  of  contract  or  tort,  and  inclades 
one  entitled  to  damages  for  breach  of  contract 
to  convey  real  estate,  notwithstan^g  the 
abandonment  of  his  action  for  specific  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  629,  630;  Dec.  IHg. 
§  206,* 

For  other  deBnltions,  see  Words  and  Phrases, 
vol.  2,  pp.  1718-1726;  voL  8,  pp.  7622,  7623.] 

3.  FaATJDtJLEin'  Contetakcbs  (|  241*)— Suit 

TO  Set  ABIDS—JtJDOVBNT  CBKUrCOBS. 

A  creditor  cannot  proceed  in  eguity  to  sub- 
ject property  conveyed  by  the  debtor  to  de- 
fraud creditors,  until  his  claim  has  been  reduc- 
ed to  jndgtnent  sod  execution  issued  thereon. 

[Ed.  Note. — For  other  cases,  see  Frandolent 
Conveyances.  Cent  Dig.  11  6M,  696-726;  De& 
Dig.  I  241.*] 

4.  Frauduunt  Oonvbtanobs  (S  206*)  — 
Fbadd  of  Gbantob— Acts  CoNsirruniia. 

A  vendor  who  breaches  his  contract  to 
convey  to  the  purchaser,  and  who  thereafter 
immediately  conveys  to  a  third  person  all  his 
property,  thereby  preventing  tiie  purchaser 
from  obtaining  relief  for  the  breach,  is  guilty 
of  fraud,  and  the  conveyance  is  fraudulent  ai 
against  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Fraudoleni 
Conveyances,  Gent  Dig.  S|  620,  630;  Dec.  Ois- 
§  206.*] 

5.  FsAtiD  (H  80,  68*)— EviDBiroB— PBKBtnfP- 

TIONS. 

B^rand  Is  never  presumed,  and  the  party 

alleging  it  must  prove  it  by  clear  and  convinc- 
ing evidence. 

[Ed.  Note. — For  other  cases,  see  Fraud.  Cent 
Dig.  SS  46,  47,  55-50;  Dec.  Dig.  H  60,  5a*] 

6.  Fraudulent  ConvcTAKrcBs  (i  298*)— In- 
TENT  or  Grantor— Evidence. 

The  fraudulent  intent  of  a  grantor  charg- 
ed with  making  a  conveyance  to  defraud  Us 
creditors  may  be  proved  by  cdrcumstantial  evi- 
dence, and  the  tact  that  a  grantor,  on  eve  of  a 
suit  against  him,  transfers  all  of  his  proper^ 
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to  anothar  !■  peraauin  «Tld«iiee  of  a  franda- 
ient  iDtent. 

(Ed.  Not«i.— For  other  caiis,  s«e  Fraudatent 
Convejaneaa,  Cant  Die-  H  88'<^-885;  Dec.  Dig. 
i  298.*] 

7.  ITRAuBUunr  CoiTTXTAncra  (|  801*)  — 
EirowutDOi  or  Gbaitob— Bvsdsnoi. 

Evidajice  A«ld  to  ahow  that  a  grantee  ob- 
tained knowledge  of  bia  grantor's  intent  to  de- 
fraud creditora  before  he  had  paid  the  full  con- 
^eradon. 

[Ed.  Note.— For  other  cases,  see  Frandolent 
Cooveyancea,  Cent.  Dig:  H  904^W)7;  Dae.  Dig. 
I  30!L»] 

&  FraUDUUNT    CONVXTAHCBa    (|    160*)  — 
FBAUD  or  GBANTKS— LXABIUTT. 

Where  a  conveyance  was  made  to  an  in- 
nocent grantee  -with  intent  by  tbe  grantor  to 
defraod  ere£tora,  and  the  fuU  price  was  not 
paid,  the  land  mast  be  held  anbject  to  the  pay- 
ment of  prior  debts  of  the  grantor,  to  the  ex- 
tent of  any  payments  made  on  the  price  after 
notice  to  the  grantee  of  the  frandolent  par- 
pose,  but  tuts  mle  does  not  apply  where  pay- 
ment was  made  in  notes,  which  were  actually 
negotiated  by  the  grantor  ao  as  to  render  the 
grantee  liable  for  their  payment. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Convevances.  Cent  Dig.  H  (U2-SL4;  Dee.  Dig. 

|ieo:»3 

9.  FRAumnxm  Ooitvetaroxs  (|  ISS*)  — Ih- 

80I.VKIIT  DKBTOB—PBERBSNOSS. 

Though  an  insolvent  debtor  may  honestly 
prefer  a  creditor,  though  it  exhausts  the  whole 
of  his  property,  yet  there  can  be  no  legal  pref- 
erence where  the  pnrpose  of  the  debtor  was 
fraudulentt  the   preferred   creditor  had 

knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Frandnlent 
Conveyances,  Gent  Dig.  H  4S6,  Dee.  Dig. 
§156.*] 

10:  FBAtTDUUn  GONTXTANOBS  ({  160*)— IN- 
SOLTTOT  DBBnm— PBUVBBRCBa. 

Where  a  creditor,  without  notice  of  his 
debtor's  insolvency  and  of  his  intention  to  pre- 
fer the  creditor,  purchased  all  the  property  of 
the  debtor,  but,  before  full  payment  of  the 
price,  received  notice  of  the  debtor's  intention 
to  defrand  other  creditors  and  of  an  appropri- 
ation by  the  debtor  of  a  part  of  the  price,  tbe 
conveyance  was  void  as  against  the  other  cred- 
itors to  the  amonnt  of  any  payments  made  aft- 
er notice. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SI  512-614;  Dec  Dig. 
i  180.*] 

11.  Fbatjdulent  Coittetawcm  (8  160*)— IH- 

sotvENT  Debtor— Pbbfkbbrcks. 

Though  a  eredUtor,  to  secure  a  preference, 
nsy  pay  a  not  unreasonable  excess  above  the 
debt  on  the  price,  for  a  conveyance  made  by 
the  debtor,  the  creditor  will  not  be  protected 
after  knowledge  of  the  grantor's  fniadnlent  de- 
sign to  defraud  other  creditors,  unless  he  can 
show  that  tbe  preference  could  not  be  secured 
without  the  additional  payment 

[Ed.  Note.— For  other  cases,  see  Frandnlent 
Convevances,  Cent  Dig.  S|  C12-614:  Dec.  Dig. 
t  180.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  Lanra  Allen  against  Ida  M. 
Kane  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

Jay  C  Allen,  of  Seattle,  for  appellant 
Grover  El.  Desmond  and  John  EL  Bjan,  both 
of  Seattle^  for  respondents. 


BEiLIS.  J.  In  thla  actloa  tbe  BlaintUT 
aought  to  set  aside,  as  in  fraud  of  her  rights, 
«  transfer  of  property  from  the  defendants 
Kane  to  tbe  defendant  Atwood,  and  to  sab- 
ject  the  property  to  the  Uen  of  a  Judgment 
against  the  defendants  Kane  in  favor  of  the 
plaintiff.  The  property  conveyed  by  the 
Kanes  to  Atwood  is  described  as  lot  6,  block 
44,  Pontius'  Second  addition  to  Seattle,  lot 
4,  bloclc  2,  McNaught's  addlUon  to  Seattle, 
and  lot  19,  block  406,  SeatUe  tidelands. 
This,  It  Is  claimed,  was  the  separate  prop- 
erty of  Mrs.  Kane.  On  November  5,  1910, 
the  defendants  Kane  entered  Into  a  contract 
with  the  plaintiff  to  sell  to  her  the  tldeland 
property.  The  plaintiff  gave  her  check  for 
91,000  as  earnest  money.  Shortly  after  mak- 
ing this  contract  the  defendants  Kane,  be- 
coming dissatlsfled,  sought  to  be  released 
from  the  contract  This  was  refused.  The 
plalutlfTs  husband*  as  her  attorn^,  exam- 
ined the  abstract  of  title  to  the  tidelands, 
and,  finding  certain  liens  against  them  which 
the  plaintiff  had  not  agreed  to  assume,  wrote 
the  defendants  Kane  a  letter,  demanding 
that  these  liens  be  removed.  This  letter  was 
received  by  the  defendant  Mrs.  Kane  on 
November  22,  1810.  She  immediately  wrote 
a  letter  to  the  plaintiff,  refusing  to  carry  out 
tbe  contract  canceled  her  duplicate  of  the 
contract  and  placed  this  letter,  tbe  canceled 
duplicate*  and  the  plaintiff's  check,  given  In 
earnest  upon  the  desk  of  the  idalntiCTs  at- 
torney; he  being  absent  This  was  about  3 
o'clock  in  tbe  afternoon.  Late  that  same 
afternoon  the  defendants  Kane  conveyed  the 
tideland  property,  together  with  the  other 
property  above  described,  which,  as  tbe  evi- 
dence fairly  shows,  was  all  of  the  property 
owned  by  the  defendants  Kane,  to  the  de~ 
fendant  Atwood.  The  evidence  shows  that 
the  consideratiott  for  this  conveyance  was 
the  cancellation  of  a  note  held  by  the  de- 
fendant Atwood  against  the  defendants  Kane 
upon  which  there  was  due  about  f2,490,  the 
payment  of  $200  In  money,  and  an  agreement 
on  Atwood's  iHirt  to  conv^  to  the  defendants 
Kane  six  lots  in  Pettlt's  Dniverslty  addition 
to.  Seattle,  and  40  acres  of  land  in  Skagit 
county.  The  property  conveyed  by  the 
Kanes  to  Atwood  was  rained  at  the  time  at 
about  ¥76,000.  It  was  subject  to  incum- 
brances amounting  to  $S6,000.  Atwood  took 
the  property  subject  to  these.  The  property 
which  he  was  to  convey  to  the  Kanes  was 
then  valued  by  the  parties  at  $17,500.  At' 
tbe  same  time,  Atwood  entered  into  a  con- 
tract with  the  defendants  Kane,  giving  them 
the  exclusive  right  for  one  year  to  sell  all 
of  tbe  property  which  they  conveyed  to  blm 
at  a  minimum  price  of  $76,000;  they  to  re- 
ceive any  amount  realized  over  that  sum  as 
their  commission  for  .such  sale.  Meanwhile 
the  Kanes  were  to  retain  the  possession  and 
management  of  the  property  conveyed  to  At- 
wood. The  deed  from  the  Kanes  to  Atwood 
was  recorded  early  on  the  morning  of  No- 
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Tember  2Sd,  but  neltta«r  tbe  contract  creating 
the  Kanes  exclasire  agents  to  sell  the  prop- 
erty, nor  the  agreement  of  Atwood  to  con- 
vey the  six  Seattle  lota  and  the  Skagit  coun- 
ty acreage  to  the  defendants  Kane,  was  ever 
recorded.  The  plaintiff  placed  the  contract 
which  she  held  for  the  purchase  of  the  tide- 
lands  on  record  also  early  on  the  morning  of 
November  23d.  On  November  25th  she 
brought  suit  against  the  Kanes  and  Atwood 
for  specific  performance  of  this  contract 
Subsequently  she  dismissed  the  action  as  to 
the  defendant  Atwood.  recast  her 'complaint 
to  one  soundtag  in  damages,  and  prosecnted 
tbe  suit  against  the  defendants  Kane,  re- 
covering a  judgment  for  damages  in  the 
sum  of  $2,130.28  and  costs.  Thereafter  exe- 
cution was  issued  upon  this  judgment,  and 
levied  upon  all  of  the  property  which  the 
Kanes  had  conveyed  to  Atwood.  In  Novem- 
ber, 1911,  while  this  first  suit  was  pending, 
Atwood  entered  into  a  modified  agreement 
with  the  defendants  Kane,  canceling  his 
agreement  to  convey  to  them  his  Seattle  lots 
and  the  Skagit  county  acreage,  in  considera- 
tion of  his  payment  of  $2,600.  He  then  paid 
them  $250  in  money  and  gave  his  nonn^o- 
tiable  note  for  $2,250,  which  note  he  has 
since  paid,  part  of  it  subsequent  to  the  levy 
of  the  plalntifTs  execution  on  the  land  con- 
veyed to  Atwood.  In  May,  1912,  the  present 
action  was  brought  to  subject  that  property 
to  the  hen  of  the  judgment.  A  trial  was 
bad  to  the  court  without  a  Jury.  The  trial 
court  made  no  formal  findings  of  fact  or  con- 
clusions of  law,  but  in  his  decision  on  the 
merits,  which  is  found  In  the  record,  he  held 
in  substance  that  the  plaintiff  was  not  a 
creditor  of  the  defendants  Kane  at  the  time 
of  the  transfer  to  Atwood ;  that  the  evidence 
was  not  sufficient  to  show  that  Atwood  had 
notice  of  any  fraudulent  design  on  the  part 
of  the  defendants  Kane,  if  they  had  such 
design,  nor  sufficient  to  show  that  Atwood 
was  to  hold  the  property  in  trust  for  the 
Kanes.  The  court  held  that  Atwood  there- 
fore took  the  property  free  from  any  and  all 
claims  of  the  plaintiff.  Judgment  was  en- 
tered, dismissing  the  action  with  costs.  Tbe 
plaintiff  appealed. 

The  record  presents  three  questions,  the 
solution  of  which  must  determine  the  case: 

(1)  Was  the  respondent  Ida  M.  Kane  «  debt- 
or of  the  appellant  within  tbe  meaning  of 
the  law  relating  to  ^udulent  conveyances  V 

(2)  Was  the  conveyance  from  the  respondents 
Kane  to  the  respondent  Atwood  a  fraudu- 
lent conveyance?  (3)  Asstunlng  that  it  was, 
was  the  respondent  Atwood  a  participant  In 
that  fraud? 

[1]  1.  The  respondents  ccmtend,  and  the 
trial  court  held,  that  there  was  no  debt  exist- 
ing from  Mis.  Kane  to  the  appellant  at  the 
time  of  the  sale  from  Mrs.  Kane  to  tbe  re- 
spondent Atwood,  so  tlia^  if  Atwood  held 
the  title  for  himself  and  not  in  trust  for  tbe 
Kanes,  he  held  It  free  from  the  judgment 
against  Mn.  Kane  rendered  iip(ni  the  appet 


lant's  claim.    If  this  posttton  be  found 

sound,  it  of  course  ends  the  dlscnadon.  The 
statute  of  13  Eliz.  c.  5,  which  is  the  proto- 
type of  all  statutes  touching  frauduloit  con- 
veyances, provides  in  effect  that  all  convey- 
ances made  with  the  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  others  of  their 
just  and  lawful  actions,  suits,  debts,  ac^ 
counts,  damages,  etc.,  should  be  deemed  and 
taken  as  void  and  of  no  effect  This  stat- 
ute is  a  part  of  tbe  common  law  of  this 
state.  Wagner  v.  Law,  3  Wash.  600,  602,  28 
Pac.  U09,  29  Pac.  027,  10  Lu  B.  A.  784,  2S 
Am.  St  Rep.  66 ;  Bates  t.  Diake^  28  Wash. 
447,  455,  68  Fac.  961. 

[2]  According  to  the  decided  weight  of  aa- 
thorlty,  the  term  "creditor,"  aa  used  in  this 
connection,  embraces  others  than  those  who 
are  strictly  and  technically  creditors  in  the 
narrow  sense  of  that  term.  Bump,  Fraudu- 
lent Conveyances  (4th  Ed.)  {  602.  It  Includes 
not  merely  the  holder  of  a  fixed  and  certain 
present  debt  but  every  one  having  the  right 
to  require  the  fulfillment  of  any  legal  obliga- 
tion, contract,  or  guaranty,  or  a  l^al  right 
to  damages  capable  of  judicial  enforcement^ 
whether  growing  out  of  contract  or  tort 

"The  character  of  the  claini,  If  it  Is  just 
and  lawful.  Is  ImmaterlaL  It  need  not  be 
due,  for,  although  the  holder  cannot  main- 
tain an  action  until  it  is  due,  he  nevertheless 
has  an  interest  in  the  property  as  a  fund 
out  of  which  the  demand  ou^t  to  be  paid. 
*  *  *  A  contingent  claim  is  as  fully  pro- 
tected as  one  that  is  absolute.  A  liability  as 
surety  is  within  tbe  statute  as  much  as  a 
llabilit7  as  principal.  The  statute  embraces 
all  pecuniary  damages  incurred  by  reason  of 
the  obligation  of  a  contract,  whether  of  an 
ascertained  amount  or  only  sounding  hi 
damages,  and  whether  actually  asserted  or 
only  demandable."  Bump,  Fraudulent  Con- 
veyances (4th  Ed.)  f  503. 

"In  a  multitude  of  cases  it  has  been  repeat- 
edly adjudged  that  a  party  bound  by  a  con- 
tract upon  which  be  may  become  liable  for 
the  payment  of  money,  althoiMi;h  his  liability 
be  contingent  is  a  debtor  within  the  mean- 
ing of  tbe  statute  avoiding  all  grants  made 
to  hinder  or  delay  creditors.  •  •  •  The 
date  when  the  agreement  or  obligation  came 
Into  existence  governs  In  determining  tiie 
complaining  or  attacking  creditor's  rights. 
As  elsewhere  shown,  a  person  whose  claim 
arises  from  a  tort  such  as  libel  or  slander, 
is  a  creditor.  Tbe  date  the  tort  or  Injury  was 
committed  governs  In  determining  the  cred- 
itor's status,  where  the  conveyance  was  made 
in  pursuance  of  a  fraudulent  design  to  defeat 
tbe  judgment  which  might  be  recovered  up- 
on it"  Wait  Fraudulent  Conveyances  &A 
Ed.)  I  90. 

"Tbe  term  'creditors,'  aa  employed  by  tbe 
statute,  has  been  construed  liberally,  and  not 
in  a  narrow,  strict  or  technical  sense.  Who- 
ever has  a  right  claim,  or  demand,  founded 
on  cmtract,  whether  contingent  or  absolute, 
tot  the  verfoimaoce  ^  a  dntjr*  or  for  tbe 
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payment  oC  duaagM  If  tiie  contract  ataovld 
not  be  tiiU7  pufbrned,  liu  bwn  ngudAA  w 
B  creditu;  witUa  tba  meanlnc  of  the  statute, 
agaUMit  wbom  a  Tolvatarr  ooBr^amee  will 
nut  be  aoKKtrted,  though  no  breach  of  tbe 
contract,  farnisbUig  a  cauae  of  action,  may 
occur  until  after  tba  execution  of  tbe  «m- 
Teyanoe.  Bibb  t.  Fzeemaa,  S0  Ala.  616; 
Foote  T.  Cobb,  18  Ala.  085;  Oannan)  t.  £^ 
slava,  20  Ala.  7^."  Andersat  t.  Andereon. 
64  Ala.  40B.  406.  Se^  also,  ThomMm  T.  Gruoe 
(C.  G.)  7S  Fed.  327;  Batfleld  t.  Meiod.'  82 
1U.118;  Feam  T.  Ward, 80  Ala.  505. 2  South. 
114;  Saxgent  t.  Salnumd,  27  Me.  080;  Loogb- 
bildge  ft  Bogan  t.  Bowland,  02  Ulsa.  046; 
Keel  T.  I^rldii.  72  Ala.  488. 

[8]  Some  confnMon  weuu  to  bare  arisen 
In  coofiael'B  mind  because  of  tbe  fact  tbat; 
tbougb.  tbe  lav  of  fraudulent  oonTeyanoes 
makes  tbe  frandnlent  tnnsfer  void  aa  to  aU 
credlton  tlnu  broadly  defined,  stUl  it  doea 
not  give  to  such  creditors  any  new  proceas  or 
procedure  for  tbe.  enforeem^  ct  tbelr 
claims.  Sncb  credttorB  must  still  proceed  to 
reduce  their  claims  to  Indgmeot  and  Issue  ex- 
ecution thereoa  before  they  can  looceed  in 
equity  to  subject  tbe  property  conveyed  in 
fraud  of  their  rights  to  tbe  payment  of  their 
claims.  Bump,  Fraudulent  Cfmreyancsa  (4th 
Ed.)  I  586.  Tbis,  howerer,  is  a  very  dlfferoit 
thing  fnmt  assnmlnc  as  counsel  assumes, 
that  a  creditor  is  not  a  creditor  until 
hla  credit  has  bemi  xednoed  to  a  Judg- 
ment and  a  spedflc  lien  attached  to  specific 
property.  The  transtsr  la,  at  course,  valid 
until  it  is  attaclced  In  a  legal  way,  and 
it  can  only  be  attacked  after  the  creditor's 
claim  la  reduced  to  Judgment  The  creditor, 
though  a  creditor  before  8u<A  Judgment;  must 
proceed  to  aivropriate  the  property  wUch  be 
wAs  to  subject;  by  a  due  course  of  law.  Aft- 
er his  claim  has  been  reduced  to  Judgment, 
he  can  subject  to  Its  payment  property  which 
has  been  conveyed  in  prejudice  of  his  pre- 
existing ric^t  as  a  creditor  on  which  the 
jadgment  is  founded.  lillard  t.  McGee,  4 
Bibb  (Ey.)  160.  This  is  not  only  the  general 
nle,  but  it  is  the  established  law  of  this 
state,  clearly  ceawnlsed  by  our  decisions. 
Though  we  have  held  that  a  creditor  can* 
not,  prior  to  reducing  Us  <ilatm  to  Judgment, 
enjoin  tbe  transfer  of  the  debtor's  prop- 
erty on  the  snQ>lcion  that  a  threatened  trans, 
fer  nuy  be  tainted  wltli  a  fraudulent  in- 
tent, and  cannot  subject  the  d^itor's  property 
to  the  paymoit  of  bis  claims  until  be  has  re* 
dnoed  bis  claim  to  Judgment  (CyOay  v.  An- 
baom.  47  Wash.  686,  92  Pac.  421, 16  U  B.  A. 
IN.  8J  4B4>,  we  have  also  held  that  one  tak- 
ing a  voluntary  conveyance,  though,  at  the 
time  of  the  oonv^anoe,  the  claim  of  the 
creditor  bad  not  yet  been  reduced  to  judg- 
Boit,  canned,  as  against  such  daim,  be  con- 
ddeied  an  innocent  purchaser,  and  that 
tbeieafter,  whmi  tbe  claim  of  the  creditor 
ihtll  have  been  reduced  to  judgment,  the 
CRdltor  may  assert  it  against  one  taking  a 
Totaatary  oonveyanoe  of  the  property.  Bates 


V.  Sniks^  28  WaSh.  417,  68  Pae.  881;  Sal- 
laske  V.  FletcHer.  78  Wash.  688, 182  Fae.  648^ 
47  U  B.  A.  (N.  &)  82a  Obviously  tbe  aame 
rule  would  anily  to  a  porchaser  for  value 
with  notice. 

In  Bates  v.  Drake^  tba  facts  were,  in  all 
respects,  closely  analogous  to  those  present- 
ad  by  the  .record  here,  save  that  the  conveys 
anee  songbt  to  be  avoided  was  a  voluntary 
conveyance,  whereas  the  omveyance  here  was 
for  value,  but  it  is  claimed  the  purchaser 
was  affected  with  notice  that  the  oouveyauce 
was  made  tot  the  puxpoae  of  defrauding  tbe 
eredttor.  In  tbe  case  cited,  tbe  mnditor'a 
cdalm  was  a  mere  right  to  damacea  at  the 
time  of  the  conveyance,  but  bad  l>een  reduced 
to  Judgment  and  an  azeeufion  levied  before 
it  waa  Bought  to  aet  aaldft  the  omveyance^ 
In  tbis  phase  <tf  the  case,  it  is  an  exact  paralr 
lei  with  tbe  case  In  hand.  We  there  said: 
"The  statute  of  18  mu  c  6«  which  is  a  part 
of  tbe  conuKm  law  of  thla  state  (Wagner  v. 
Law,  8  Wash.  600-002,  28  Fac  1100.(20  Paa 
827]  10  U  B.  A.  784,  28  Am.  St.  Rep.  66), 
provided  tbat  all  conveyances  made  with  the 
intott  to  hlndra,  dday,  or  dtf  raud  cteditora 
and  others  of  their  Just  and  lawful  actlonB, 
suits,  debts,  aocouids,  damage^  et&t  fl^ould 
be  deemed  and  taken  as  void  and  of  none 
eftect  In  those  states  where  a  almilar  stat- 
ute is  in  force,  or  wbtcb  recognise  this  stat- 
ute as  being  a  part  of  their  common  law,  it 
la  tibe  almost  aaiftmn  holding  tbat  a  person 
having  a  claim  against  another  for  damages 
sounding  in  tort  is  a  creditor  of  tbat  other 
within  the  meaning  of  the  rule,  and  tbis  hold- 
ing,  we  think,  is  Buppwted  by  tbe  better  rea- 
son." 

There  can  be  no  qneation  that,  both  upon 
sound  reason  and  sound  authority,  tbe  ap- 
pellant here  was  a  creditor  of  the  respondent 
Kane  at  tlie  time  of  tbe  conveyance  to  tbe 
reapmideut  Atwood.  The  abandonment  of 
her  action  .for  q>eciflc  performance  in  no  way 
aflEected  her  rights  as  a  creditor. 

[4-1]  2.  It  is  seriously  urged  tbat  tbe  re- 
spondent Kane  was  not  guilty  of  fraud  as 
against  the  i^ipeUant  in  mairiiig  the  transfer 
of  her  property  to  the  respondent  Atwood.  it 
is  argued  tbat  tbe  owner  of  property,  who 
contracts  to  owvey  to  a  designated  vendee, 
may,  notwithstanding  that  fact,  sell  the  same 
property  to  another  without  being  guUty  of 
fraud.  Tills  is  true  only  In  a  limited  sense. 
While  a  breach  of  contract  Is  not  technically 
designated  as  a  fraud,  it  Ib  nevertheless  true 
tbat  every  willful  breach  of  a  contract  has  in 
it  an  dement  of  fraud.  At  any  rate,  ttie 
breach  of  contract  assumed  would  create  the 
vendee  in  the  first  supposed  contract  of  sale 
a  creditor  of  the  vendor,  within  the  meaning 
of  the  law  relating  to  fraudulent  convey- 
ances. If,  thereafter,  tbe  vendor,  by  fxmvey- 
ing  to  another  not  only  tlie  land  contracted  to 
the  vendee,  but  also  all  of  his  other  property, 
thus  makes  himself  execution  proof,  be  de- 
frauds the  first  vendee,  and  the  conveyance 
clearly  falls  within  tbe  law  relating  to  frau^ 
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nient  eoavejaicea.  It  Is  true  ttuit  fraud  Is 
never  presumed  and,  wbere  alleged,  must  be 
proved  by  clear  and  convincing  evidence^  It 
Is  sometimes  said  tbat  fraud  Is  easily  cbarg- 
ed  and  hard  to  disprove.  This  Is  true,  bat  It 
is  also  true  tbat  fraud  Is  easily  committed 
and  bard  to  prove.  A  fraudulent  Intent  is 
seldom  confessed  or  blazoned  upon  a  banner. 
In  most  cases  it  can  only  be  proved  by  dr- 
cumstantial  evidence,  and  there  Is  no  dr- 
eams tance  more  persnasiTe  and  more  often 
recognized  by  the  courts  as  convincing  than 
the  fact  that  a  debtor,  on  the  eve  of  a  suit 
against  him,  transfers  all  of  his  property  to 
another,  thus  placing  It  beyond  the  reach  of 
execution.  The  respondent  Kane,  after  hav- 
ing repeatedly  sought  a  release  from  her  con- 
tract with  the  appellant,  wrote  the  appellant 
a  letter  repudiating  the  contract  In  the  af- 
ternoon of  November  22,  1910,  and,  before 
Bunset  of  the  same  day,  transferred  not  only 
the  propwty  covered  by  the  cwtnact,  bat  all 
other  vroperty  of  which  she  was  possessed,  to 
the  respondent  Atwood,  giving  him  an  abso- 
lute conveyance  of  the  pn^rty,  and  taking 
back  a  contract  giving  her  tli»  exdnslve 
agency  to  sell  and  ctmtrol  the  proiwrty  t<a 
one  year.  She  also  took,  as  part  paymmt, 
a  contract  fbr  the  convince  of  other  prop- 
erty from  the  respondent  Atwood,  but  with- 
held that  contract  from  the  reoords,  thus  In- 
suring that  ptoperty  against  exacntiCHi  upon 
any  Judgmrat  which  ndght  be  rendered  In  the 
threatened  suit  of  the  app^tant  for  breach 
of  the  contract  which  she  had  repudiated. 
While  It  la  true  that  some  feeble  effort  was 
made  by  the  respohdait  to  prove  that,  at  Qie 
time,  she  and  her  husband  owned  other  prop- 
erty hot  omveyed  to  Atwood,  an  examination 
of  die  evidence  convinces  us  tliat,  at  the  time, 
they  had,  and  she  knew  tiiat  she  had,  no 
other  property  in  which  there  was  a  living 
equity.  We  are  convinced  that  the  respond- 
ents Kuae  were  mainly,  if  not  wholly,  moved 
by  a  fraudulent  motive  in  th^r  haaty  trana- 
fer  of  all  of  their  property  to  the  defendant 
Atwood. 

C7]  8.  Was  the  respondent  Atwood  a  par^ 
tldpant  In  this  fraudulent  design?  Upon  this 
point  the  evidence,  though  stnmgly  ptfsua- 
rive,  is  not  clear  and  convincing.  Atwood 
testified  positively  that,  at  the  time  he  re- 
ceived the  conveyance,  he  not  only  did  not 
know  that  the  respondents  Kane  had  con- 
tracted to  convey  the  tldelands  to  the  ap- 
pellant, but  tbat  he  thai  did  not  even  know 
that  they  were  acquainted  with  the  appel- 
lant or  her  husband.  While  the  drcnmstanc- 
es  surrounding  Che  transaction  and  the  terms 
upon  which  the  conveyance  to  the  respond- 
ent Atwood  was  made  raise  a  sbmig  sus- 
picion that  it  was  originally  understood  that 
he  should  hold  the  lands  in  secret  trust  for 
the  respondents  Kane,  botb  he  and  the  re- 
spondents Kane  dmy  mat  such  was  the  in- 
tention. We  shall  not  further  discuss  this 
phase  of  tiie  evidence.  Let  it  suffice  to  say 
timt  it  Is  not  altogether  sufficient  to  con- 


vince us  that  the  respondeat  Atwood,  at  the 
time  of  this  nrnveyaaoe,  knew  of  hla  gxantora' 
fraudulent  purpose.  His  own  testLmoay*  how^ 
ever,  makes  it  plain  that,  after  he  bad  knowl- 
edge which  ought  to  have  convinced  any  rea* 
Bonable  man  of  the  fraudulent  purpoae  of  the 
conveyance  to  him,  he  entered  Into  the  new 
agreement  where^  tk»  paid  to  the  Kanes 
$2,500  In  lieu  of  a  eonveyanoe  to  tbem  of  the 
Seattle  lots  and  Skagit  county  acreage  wUeb 
he  had  agreed  to  coun^  as  a  part  of  the 
consideration  of  his  origbial  purchase.  This 
modified  contract  was  made  with  full  know^ 
edge  of  aN>eIlaii(^8  dalm.  Some  of  tbe  pay^ 
menta  thereunder  were  made  after  the  ap- 
pellant's <daim  bad  been  ndoced  to  Judgment 
and  an  execution  Uiereon  levied  upon  the 
pn^ierty  here  In  question.  In  ttie  Utfit  of 
preceding  developments  of  which  ho  vna  cog- 
nizant, it  taxes  eredidi^  beyond  reastmaUe 
limit  to  suppose  that  h«  did  not  then  know 
of  the  fraudulent  purpose  of  the  Suub.  Any 
reasonable  man  would  th»  have  known  ttiat 
one  of  the  reasons  of  the  respondents  Kane 
for  acoeptl]^  ttils  small  payment  in  Uea  (tf 
a  conv^ance  of  the  real  estate  whlc3i  be  had 
agreed  to  conv^  at  a  valuation  of  flTJKXK 
and  wUdi  hto  tevtimony  shows  was  wortli  at 
least  $%B00,  was  to  avoid  takli«  real  estate 
whteh  could  be  subjected  to  tlieir  debts.  He 
was  not  Justlfled  in  assuming  that  the  money 
he  then  paid  would  be  applied  by  the  Kanes 
upon  the  appellant's  jufj^ent 

[t]  It  is  a  rule  cwtalnly  supported-  by 
sound  equitable  considerations  and  atutalned 
by  much  reQtectable  auUiorlty  that  where  a 
sale  and  conveyance  Is  made  to  an  tnnoemt 
purchaser,  but  vrith  fraudulent  deaUpa  on 
the  grantor's  part,  and  the  fotll  purduse 
price  be  not  p^d  at  tbe  ttme,  the  land,  not- 
withstanding the  ori^nal  innocence  of  the 
punAaser,  will  be  subjected  to  the  payment 
of  antecedmt  debts  to  the  extent  of  any 
paymoits  made  upon  the  purchase  price  aftw 
notice  to  the  pnrcfaaser  of  the  grantor^i  cov- 
inous purpose.  'Mlie  facts,  as  found  by  fiie 
court,  strip  flie  defendant,  Fulton,  of  all 
right  to  be  held  as  an  Innocent  pnrdutser 
without  notice.  The  dalm  of  tiie  plalntllh 
does  not  seOk  for  more  than  hidf  llie  land, 
or  half  the  purchase  money.  Fulton  has  not 
yet  paid  more  than  half  the  pundiase  money, 
so  giving  to  him  tiie  most  Itavorable  posltitm 
Oat  has  yet  been  allowed  by  any  of  the 
courts  of  our  sister  states,  and  he  cannot 
be  considered  an  Innocent  purchaser  without 
notice  in  this  case.  'It  is  well  settled,  more- 
over, that,  to  entitle  a  purchaser  to  protec- 
tion, the  consideration  of  the  purchase  must 
not  only  be  valuable  but  must  have  been 
wholly  or  imrtially  paid  or  executed.  Vattier 
v.  Hlnde,  7  Pet  2S2  (8  L.  Ed.  675] ;  Doswell 
V.  Buchanan's  Cx'r,  B  Leigh  [Va.]  366  (23 
Am.  Dec.  280];  DUlard  v.  Crocker,  Speers 
Bq.  [S.  C.3  20;  Bush  t.  Bush,  3  Stob.  E3q. 
131  [51  Am.  Dec  eiSV,  Kylee  v.  Talfs  Adm'c 
6  Grat.  IVa.l  44;  Cole  v.  Scot,  2  Wash.  [Va-l 
141.'  2  White's  Lead.  Cas.  In  Equity.   It  Is 
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iuAa  both  in  tblfl  country  and  in  mgland  tbat 
actual  payment  la  In  general  necesaary  to 
tbe  cbaracter  oi  a  pnrcbaaer  for  ralnable 
conslderattoa ;  and  that  glrlng  eecnrity  or 
exeCDtliv  an  oUlgatlon  tor  payment  will  not 
be  snffldent"   Fanl  t.  Falton,  25  Mo.  IN, 
163.    ▲tnbolt  T.  Hartwls,  78  Ma  485;  Mat- 
aon  T.  Melcbor,  42  MldL  477,  4  N.  W.  200; 
Massle     Enyai^  32  Ark.  251;  Parfclnsoa  r. 
Hanna,  7  Blwskt.  (IncL)  400;  Florence  Sewing 
Machine  Ca  t.  Zetgler.  58  Ala.  221;  Bump, 
Fraudulent  Conve^ncea  (4th  Ed.)  1  184,  p. 
212.   There  may  be  anthorltlea  suatalnlng  a 
contrary  rale,  but  none  hare  been  cited.  In 
any  ereit.  the  rule  wblcta  we  hate  annonnced 
Is  the  only  equitable  rule.   It  does  not  de- 
prive ui  Innocent  porchaaer  of  tlu  benefit  of 
bis  bargain,  nor  doee  It  permit  Urn  eensofous- 
Ir  to  aid  the  vendor  In  hla  fraudulent  pur- 
pose.  It  Is  the  only  rule  which  would  pre- 
vent the  purchaser  from  compounding  his 
agreement  to  pay  In  land  by  a  payment  of 
a  less  sum  in  money,  thus  speculating  upon 
the  vendor's  fraud. 

For  obvious  reaaona,  an  ezemtlfm  to  tbe 
role  which  we  have  announced  exists  where 
payment  has  been  made  in  notes  of  the  pnr- 
chaser,  n^otlable  In  their  character  and 
actually  negotiated,  so  as  to  render  him  lia- 
ble to  pay  them  at  all  events.  Paul  v.  Ful- 
ton, 25  Mo.  157.  104.  The  fiicts  here  do  not 
Invoke  that  exception.  Atwood's  note  was 
neither  negotiable  nor  negotiated. 

[•)  Tbe  respondent  Atwood  contends  that 
he  had  the  right  to  take  a  conveyance  of  all 
of  this  property  because  be,  as  a  creditor  to 
tbe  extent  of  f2,490,  due  upon  tbe  note  which 
he  held  against  the  respondents  Kane,  had 
tbe  right  to  secure  a  preference,  and  the 
respondents  Kane  had  the  right  to  give  blm 
the  preference.    It  is  true  that  In  this  state 
an  Insolvent  debtor  may  prefer  one  or  more 
of  bis  creditors,  even  U  It  exhausts  the  whole 
ot  his  property  to  do  so.    McAvoy  v.  Jen- 
nings, 44  Wash.  79,  87  Pac.  53;  "West  Coast 
Grocery  Co.  T.  Stlnson,  13  Wash.  255,  43  Pac. 
35.  Victor  V,  Glover,  17  Wash.  37,  48  Pac. 
788, 40  L.  R.  A.  297;  Troy  v.  Morse,  22  Wash. 
2S0,  flO  Pac.  648 ;  National  Surety  Co.  v.  Udd, 
65  Wash.  4T1,  118  Pac  347;   Holt  Mfg.  Co. 
T.  Bennington,  73  Wash.  467.  132  Pac.  30. 
But  we  hare  never  held  that  this  can  be  done 
where  it  appears  that  tbe  purpose  of  tbe  ln> 
solvent  debtor  was  fraudulent  and  the  pre- 
ferred creditor  bad  Iinowledge  of  that  purpose. 
As  we  said  In  National  Surety  Co.  v.  Udd, 
supra;  "But  It  must  be  done  In  good  faith. 

debt  paid  must  be  real,  the  payment 
actual,  the  consideration  adequate.  It  must 
not  be  deigned  to  prevent  other  creditors 
ever  bring  paid.  The  preferred  debt  must 
oot  be  used  as  a  colorable  consideration  to 
protect  the  debtor's  property  from  other 
claims  or  to  delay  or  hinder  their  enforce- 
ment" 

mi  Timsb  the  mere  fact  of  notice  of  the 
debtor^  tnwWency  and  of  his  Inten^n  to 


prefer,  and  that  It  jnay  actoaUjr  defeat  tbe 
oidlectlon  of  other  debts  or  defeat  an  execu- 
tion, win  not  Injuriously  aftMt  the  preferred 
cxedltfff.  yet  If,  coupled  with  notfoa  of  tbeae 
Intentions,  the  purchaser,  at  any  time  be- 
fore the  payment  of  the  ytzrchase  price  or 
any  part  of  it,  receives  notice  that  Of  yta- 
dor's  purpose  waa  not  merely  to  give  blm 
a  preCerenee^  but  in  addltkm  thereto,  to  place 
his  pn^erty  out  of  the  xaadi  of  other  czedf 
Itors,  appropriating  any  part  of  the  jntrdiew 
price  to  his  own  use,  such  notice  will  in- 
juriously affect  the  preferred  creditor  and 
render  the  conveyance  to  him  void  pro  tanto. 

"A  tranafer,  however,  may  be  fraudulent, 
altlioQSh  it  iB  made  la  oonslderatlon  of  an 
honest  debt,  for  an  honest  claim  may  be  used 
as  a  cover  to  a  covtnona  transaction.  The 
distinction  is  between  a  transfer  made  sole- 
ly by  way  iHT  pr^rence  of  one  creditor  over 
others,  and  a  similar  tranafer  made  with  a 
design  to  secure  some  benefit  or  advantage 
therefrom  to  the  dditor,  or  to  delay  ored- 
Itors  In  the  collection  of  their  debts.  WhUe 
the  law  permits  an  insolvent  debtor  to  make 
chidce  of  tbe  pereona  he  will  pay,  It  denlea 
him  tbe  right  in  doing  It  to  contrive  that 
othw  etedltora  ahall  never  be  paid,  or  to  use 
the  debt  of  tbe  preferred  creditor  as  a  color* 
able  consideration  to  screen  and  protect  his 
property  from  their  claims,  or  to  delay,  hip- 
der,  and  embarraaa  than  in  ttie  mforcement 
of  their  demands."  Bump,  Fraudulent  Con- 
veyances. {  172. 

"The  law  looks  with  great  jealousy  upon 
the  manner  of  giving  preferences,  and  de- 
nounces all  departures  from  good  faith,  and 
requires  that  tbe  parties  sball  not  secure 
any  covert  advantage  to  the  debtor  in  prej- 
udice of  his  creditors."  Bump,  Fraudulent 
Conveyances,  S  174. 

[11]  Though  a  creditor,  In  order  to  secure 
a  preference,  may  pay  a  not  unreasonable 
excess  above  the  debt  on  tbe  purchase  prlc« 
(National  Surety  Co.  v.  Udd,  supra),  he  will- 
not  be  protected  In  so  doing,  after  knov?led«* 
of  the  grantor's  fraudulent  design,  nor,  *^ 
any  event,  unless  he  can  show  that  the  pr®*' 
erence  could  not  be  secured  without  the  ad^*-" 
tlonal  payment.   In  the  case  before  us, 
granting  that  the  respondent  Atwood  merely 
sought  a  preference,  the  evidence  dutrges  Hi*" 
wltti  notice  of  the  fraudulent  design  oi 
respondents  Kane  before  he  made  any  ^^^1 
tlonal  payment,  save  the  $200,  and  there 
no  evidence  whatever  that  he  cotiIcI  not 
secured  the  preference  without  purcliaslag  ^ 
of  their  property.    He  thus  wboUy  falls  to 
bring  himself  within  any  equitable  prlo<^*J*^ 
which  would  protect  him  in  paying  aoyth*^* 
over  and  above  his  credit  atxiX  tlae  $200,  » 
order  to  secure  a  preference. 

Upon  the  whole  record,  vre  find  that  tua 
respondents  Kane  were  debtors  of  the  apP«  ' 
lant,  within  tbe  meaning  of  tHe  law  relat- 
ing to  fraudulent  conveyances,  from  the  tlnie 
of  their  breach  of  the  contract  with  the  plalB- 
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tiff;  tiiat  tbe  respondents  Kane  conveyed  all 
of  their  property  to  the  respondent  Atwood 
with  Intent  to  defeat  this  claim;  that  tbe 
respondent  Atwood  had  notice  of  this  fraudu- 
lent design  before  paying  the  foU  pnrchaae 
prlC&j  and  that  he  therefore  holds  this  prop- 
erty subject  to  an  equitable  Hen  In  favor  of 
the  appellant  for  the  amount  of  her  Judg- 
ment, which  Uea  Is  In  torn  subject  to  At- 
wood's  first  paymmt  of  92,700  on  his  par- 
chase. 

The  judgment  Is  reversed,  and  the  cause  Is 
remanded,  with  direction  to  eater  a  decree  In 
accordance  with  this  opinion. 

CROW,  O.  J.,  and  GHADWIOE,  MAIN, 
and  603BV  JJ-t  ccmcor. 


STATB  ex  reL  IJNDSE7  r.  DERBTSRIRE, 
Clerk  of  Superior  Court.   (No.  11,762.) 

(Supreme  Court  of  Washington.    April  25, 
1914.) 

1.  Statutes  (I  124*)— Subjects  and  '1*itles. 

The  titie  of  Laws  191S,  c.  126,  entitled 
"An  act  providing  for  the  appointment  of  official 
court  reporters,  *  *  *  prescribing  their  du- 
tiee,  •  •  •  and  providing  for  their  compen- 
sation and  the  manner  of  their  appoinbnent," 
is  sufficient  to  embrace  section  4  thereof,  requir- 
ing the  parties  to  a  civU  action  to  pay  the  sum 
of  $1  as  stenographers'  costs. 

[Ed.   Note. — For  uther  cases,  see   bCntu  if 
Cent.  "Dig.  SS  1S4-180;  Dec.  Dig.  {  124.*] 

2.  Statutes  (J  109*1— Subjects  and  Titles, 

The  mention  of  a  particular  subject  in 
tbe  title  of  a  statute  is  notice  of  all  things 
germane  to  that  subject  in  the  statute. 

[Ed.  Note. — For  other  cases,  see  Statutei^ 
Cent  Dig.  JS  136-139;  Dec.  Dig.  |  1()9.'] 

3.  Statutes  (I  124*)— Subjects  and  Tiiuis. 

Laws  1013,  c  126,  entitled  "An  act  pro- 
viding for  the  appointment  of  official  coart  r»- 
porters,  prescrimng  their  duties,  oath  of  office, 
and  qualifications,''  would  embrace,  as  germane 
to  the  title,  sections  6  and  7,  permtttiog  the  re- 
porter's transcription  of  ttie  testimony  to  be 
read  In  evidence  upon  proof  that  the  witnesses 
are  dead,  etc.,  and  providing  for  the  certification 
of  the  transcript  of  tbe  reporter's  notes  after 
he  has  ceased  to  be  such. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  K  184-186;  Dec.  Dig.  i  124.*] 

4.  Aprax.  ANn  Ebbok  Q  813*)  — Bbview— 
QuBsnons  Coksidbbbd. 

Where  defendant  clerk  of  court,  who  is 
Bought  to  be  compelled  by  writ  of  mandate  to 
file  a  complaint,  refused  to  file  it  solely  on  tbe 
ground  that  relator  fafled  to  pay  tbe  one  dol- 
lar stenographers'  costs  required  hy  Laws  1913, 
c.  126,  I  4,  and  not  because  of  any  of  the  pro- 
visions of  sections  6  and  7,  relating  to  the  use 
of  tbe  steDogranbers'  transcript,  the  validity  of 
sections  6  and  7  need  not  be  detmnined  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^iTor,  Cent  Dig.  H  3331-^341;   Dec  Dig.  | 

8.  Statutes  (8  64*)— CoHsrmmonAZJiT— In* 
VAX.ID  IN  Pabt. 

Laws  1913,  a  126,  |  1,  requires  each  snpe- 
rior  court  judge,  in  counties  or  judicial  ms- 
tricts  having  a  population  of  over  30,000,  to 


appoint  an  official  court  steoographer.  Section 
2  requires  the  stenographer  to  take  slumhand 
notes  of  the  testimony  and  file  them  with  tlie 
clerh.  Section  3  provides  per  diem  compensa- 
tion. Section  4  provides  that  in  each  civil  ac- 
tion 91  stiall  b«  paid  to  tbe  clerk  by  idaintiff 
upon  filing  his  complaint,  and  the  same  sum 
paid  by  defendant  upon  appesrii^,  wbidi  sums 
shall  be  taxed  as  costs  and  known  as  stenosrs- 

ghers'  coats,  and  it  shall  be  paid  by  the  derk 
ito  the  county  treasury.  Section  6  requires 
the  reporter  to  malte  a  transcript  of  the  pro- 
ceedings, to  he  filed  with  the  clerk,  and  pre- 
scribes the  cost  of  such  transcripts,  and  fur- 
ther provides  that,  when  an  accused  shall  show 
inability  to  pay  for  a  transcript,  the  judge  may 
order  one  to  be  made  by  the  reporter  for  which 
he  shall  be  paid  the  amount  prescribed.  Sec- 
tion 6  makes  the  report  iwima  faise  a  correct 
statement  of  the  testimony  which  may  be  read 
in  evidence,  upon  proof  that  tbe  witness  is  dead, 
etc.  Section  7  provides  for  the  certification 
of  the  transcript  by  the  rt^orter  after  ceasing 
to  be  such.  Section  8  provides  for  the  appoint- 
ment  of  e  reporter  pro  tem.  section  9  makes 
(tiB  reporter  the  amanuensis  to  the  court  in  cer- 
tain cases  except  in  first-class  counties.  Sec- 
tion 10  gives  the  use  of  the  files  to  tbe  reporter 
on  giving  the  clerk  a  receipt  therefor.  Section 
11  provides  for  the  furnishing  of  supplies  by 
tbe  county  for  reporting  criminal  eases.  SeC' 
tion  12  provides  for  substltote  reporters,  and 
section  13  provides  "this  act  shall  not  apply 
to  any  county  having  a  population  of  200,000 
or  over."  H^d,  that  any  uneonatitutionality  in 
sections  6  and  7  would  not  make  the  remainder 
of  the  act  unconstitutional;  those  provisions 
being  severable. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  |S  58-66,  195 ;  Dec  Dig.  |  64.»]  . 

6.  Taxation  (|  40*)— TJnifobmitt. 

Tlie  act  is  not  a  revemie  act,  and  hence 
does  not  violate  Const,  art.  7,  Si  1.  2,  and  9, 
guaranteeing  a  uniform  and  equal  rate  of  taxa* 
tiou. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  Sf  68-89 ;  Dec.  Dig.  {  40.*] 

7.  Constitutional  Law  (|  205*)  —  Spkciai. 
Paz  vxx^ois 

Eliminating  tbe  last  section  thereof,  the 
act  does  not  violate  Const,  art.  2,  {  28,  prohibit- 
ing special  laws  granting  corporate  powers  or 
privileges,  or  artirle  1,  g  12,  prohimting  the 
granting  of  privileges  to  a  particular  class  of 
corporations,  etc.,  other  than  municipal,  which 
are  not  equally  granted  to  all  corporations, 
etc. ;  the  classlncation  of  the  act  for  the  purpose 
of  appointing  court  stenographers  being  by  ju- 
dicisl  districts  according  to  population  and  not 
by  counties  as  such. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  B81-024;  Dec.  Dig.  { 
205.*] 

8.  CoNSTITunOUAI,  I*AW  (|  20S*>— CUBS  LEQ- 

islation. 

A  statute  Is  not  class  legldation  if  It  ap- 
piles  alike  to  all  persons  similarly  situated. 

[Ed.  Note. — For  otiier  cases,  see  ConatitutioB- 
al  Law,  Cent.  Dig.  U  6i&~677;  Dec.  Dig.  f 
208.*] 

0.  Statutes  (|  04*)— Genebal  and  S  feci  At 

LAWB—LAWS  AFFBCTINa  CoURTY  GoVEBN- 
MENT— VaUDITT. 

The  act  does  not  violate  Const  art  11,  ff 
4  and  5,  guaranteeing  uniform  laws  for  county 
government  and  township  organization  and  for 
the  election  of  county  and  township  officers; 
the  act  relating  to  judicial  districts  and  not  to 
counties  as  such  and  not  affecting  oonnty  gov- 
ernment or  county  officers. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  |{  103,  104;  Dec.  Dig.  f  B4.*J 
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10.  GonanTunoNAi.  Law  (S  249*)— Goubis 

Equal  PEomizon  or  La.w. 
'Hie  act  do«B  not  violate  Const.  U.  S. 
AmpDd.  14,  i  1,  rclattnc  to  the  equal  protection 
«f  tbe  law ;  that  amendment  not  prohibiting  the 
Mates  from  daudfrlng  their  citizens  for  the 
purpose  of  Judicial  administration  If  the  classi- 
tiratioB  be  Msed  upon  a  real  distinctioii  In  view 
of  tile  purposes  ot  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
•1  I*w,  Cent.  Dig.  |  710;  Dec  249:' 
<'ourt9.  Cent  Dig.  tt  163-170,  181-183;  Dec. 
Dig.  f  42.*] 

11.  Constitutional  Law  (g  46*)— Conbidbr- 

ATION  or  CONBTITDTIONAL  QUESTIONS. 

A  ooort  will  not  paM  DiK>n  a  constitutional 
qaestioiL  or  decide  that  a  atatote  is  invalid  un- 
IfN  the  deci^n  is  necessary  to  a  determination 
of  the  case. 

[Kd.  Note.— For  other  cases,  see  Constitatlonal 
Law.  C«nt.  Dig.  H  48-45;   Dec  Dig.  |  40.*] 

12.  Statutes  (J  64*>— iMVAUDnr— Ikvaud 
IN  Pabt. 

Any  invalidity  la  section  13  ot  tlie  act 
{Laws  1913,  c.  126),  in  that  such  cUssification 
was  unreasonable  and  arbitrary,  wonld  not  af- 
fect the  validity  of  the  ronaining  sections,  since 
it  cannot  be  said  tliat  the  Legislature  wooid 
not  have  enacted  the  remainder  even  if  that 
section  were  eliminated. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  58-<ie,  196;  Dec.  Dig.  |  64.*] 

18.  Statutes  ^  64*)— Invauditt  in  Pabt. 

Tbe  unconstltntumali^  of  a  part  of  a  stat- 
ute does  not  josti^  dedanng  the  remainder  In- 
valid unless  the  provisions  are  so  connected  and 
dependent  upon  each  other  that  it  cannot  be 
presumed  that  tbe  Legislatare  would  have  enact- 
ed the  Tmlid  part  without  enaetii«  Uke  Invalid 
part. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  58-06,  195;  Dec.  Dig.  f  64.*] 

Dquitment  1.  Appetl  firom  Snimlor 
Coiut,  Spokuitt  Gonnty;  SL  H.  SvUlraa, 
Judge. 

ProoeedingB  by  the  8ti^  oa  tbe  relation 
of  E.  R.  Llndaw*  M&liut  Olenn  B.  Dert>;- 
•hire,  u  CleA  of  the  Siwerlor  Court  of  Spo- 
kane Comity,  Wubington.  From  an  order 
denying  «  pwenvtoxy  writ  of  mandate^  rela* 
tor  aitpeels.  Affirmed. 

Codd,  Bntchlnson  &  Codd,  of  Spokane,  for 
appellant.  Cannon,  Ferris  &  Swan,  Oeo.  H. 
Crandall,  and  Ira  Honefenger,  all  of  Spo- 
kane, for  respondent 

ELLIS,  J.  This  is  an  appeal  by  the  rela- 
tor from  an  order  of  the  superior  conrt  of 
Bpokane  county  sitting  en  banc,  refusing  a 
peremptory  writ  of  mandate  to  compel  the 
defendant,  as  clerk  of  tbe  court  to  file  a  com- 
plaint In  a  dvil  action,  tendered  for  filing  by 
the  relator,  with  the  $4  filing  fee  prescribed 
by  Bem.  ft  BaL  Code,  f  497,  but  without  ten- 
da  of  the  additional  $1,  required  by  chapter 
126,  Session  Laws  of  1913,  p.  386  et  seq.  The 
act  is  entltted:  "An  act  providing  for  the  ap- 
pointment of  official  court  reporters  In  the 
state  of  WasMngton,  prescribing  their  duties, 
oath  of  office,  and  quallflcations.  and  provid- 
ing for  their  compensation  and  the  manner 
of  their  ai^lntment"  The  provisions  of  the 
act  may  be  coudeneed  as  follows:  Section  1 
makes  It  Itie  Antr  of  eftch  superior  court 


Judge,  In  counties  or  judicial  districts  having 
a  population  of  over  30,000,  to  appoint  an  of- 
ficial court  stenographer,  prescribes  the  stand- 
ard of  quallflcations  for  eligibility,  provides 
for  removal  for  incompetency,  misconduct,  or 
neglect  of  duty,  and  fixes  the  official  bond  of 
the  person  so  appointed.  Section  2  provides 
for  the  taking  of  accurate  shorthand  notes 
of  tbe  testimony,  exceptions,  and  all  other 
oral  proceedings  In  each  cause  by  such  ste- 
nographer upon  request  of  either  party  or 
upon  direction  of  tbe  presiding  judge,  of  tils 
own  motion,  and  for  the  filing  of  such  notes 
in  the  office  of  the  clerk  of  the  trial  court. 
Section  3  provides  for  payment  of  the  official 
reporter  at  the  rate  of  ¥10  per  diem  of  actu- 
al attendance,  pursuant  to  direction  of  the 
court,  out  of  the  county  treasury  as  other  ex- 
penses of  tbe  court  are  paid.  Section  4  de- 
clares: "In  each  dvll  action  hereafter  com- 
menced the  sum  ot  one  dollar  (fl)  shall  be 
paid  by  tbe  plaintiff  at  the  time  of  the  filing 
of  the  complaint  to  the  clerk  of  the  court, 
and  at  the  time  of  the  appearance  of  the  de- 
fendant, or  any  defendant  appearing  sepa- 
rately, there  shall  be  paid  in  to  the  clerk  of 
the  court  one  dollar  ($1),  and  these  sums  so 
paid  shall  be  taxed  as  costs  In  tbe  case,  and 
collected  from  the  nnsuccessfnl  party  In  said 
action,  and  shall  be  known  as  stenographers' 
costs,  and  shall  be  paid  by  the  clerk  of  said 
court  into  the  county  treasury  of  the  county 
in  wfaldi  said  action  is  commenced."  Section 
S  provides  that,  on  request  of  the  court  or  of 
either  party  or  of  his  attorney,  the  official  re- 
porter shall  make  an  accurate  transcript  of 
the  testimony  and  other  proceedings,  which, 
when  certified  as  provided,  shall  be  filed  with 
the  clerk  for  the  use  of  the  court  or  either 
party,  and  prescribes  fees  of  15  cents  per 
folio  for  the  original,  and  five  cents  per  folio 
for  carbon  copies  of  such  transcripts,  to  be 
taxed  as  other  costs,  and  closes  with  the  pro- 
viso: "That  when  the  defendant  In  any  crim- 
inal cause  shall  present  to  the  Judge  presid- 
ing satisfactory  proof,  by  affidavit  or  other- 
wise, that  he  is  unable  to  pay  for  such  tran- 
script, the  presiding  judge,  if  In  his  opinion 
justice  will  thereby  be  promoted,  may  order 
said  transcript  to  be  made  by  the  official  re- 
porter, In  which  case  the  official  reporter  shall 
be  paid  for  preparing  said  transcript  ten 
cents  per  folto  for  tbe  original  copy  and  five 
cents  per  folio  for  each  carbon  copy  ordered 
at  the  same  time  as  the  original  or  made  at 
tbe  same  time  as  the  ordinal,  wfaldi  tran- 
script fee  shall  be  paid  In  like  maimer  as  tbe 
per  diem  fees  are  paid  as  specified  in  section 
three  of  this  act"  Section  6  provides  that 
tbe  report  of  the  Official  reporter,  when  certi- 
fied as  provided,  shall  be  prima  fade  a  cor- 
rect statement  of  such  testimony  or  other 
oral  proceedings,  and  may  thereafter.  In  any 
dvil  cause,  be  read  In  evidence  as  competent 
testimony  upon  proof  that  the  witness  who 
gave  It  is  then  dead  or  without  the  Jurlsdlc> 
tlon  of  the  court,  subject  to  all  objections  as 
though  tiie  witness  were  present  and  testify^ 
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ing  in  persoa  Section  7  provides  for  the 
certification  of  the  transcript  of  the  notes  of 
an  official  reporter  after  be  has  ceased  to  he 
such.  Section  8  provides  for  the  appoint- 
ment of  a  reporter  pro  tern,  in  the  absence  or 
inability  of  the  official  reporter  to  act.  Sec- 
tion 9  makes  the  official  reporter  the  amanu- 
ensis to  the  court  under  certain  conditioug, 
except  In  counties  of  the  first  class.  Section 
10  insures  the  use  of  the  flies  by  the  official 
reporters  or  reporters  pro  tern,  on  giving  the 
clerk  a  receipt  therefor.  Section  11  provides 
ttiat  supplies  for  reporting  criminal  cases 
shall  be  furnished  by  the  county,  and  that 
such  supplies  in  all  other  cases  shall  be  fur- 
nished by  the  stenographer.  Section  12  pro- 
vides for  the  substitution,  on  request  of  ei- 
ther party,  of  another  reporter  from  the  same 
or  another  Judicial  district  to  report  a  given 
action.  Section  13  declares:  "This  act  shaU 
not  apply  to  any  county  having  a  population 
of  two  hundred  thousand,  or  over." 

It  Is  admitted  that  Spokane  county  con- 
stitutes a  judicial  district  and  has  a  popula- 
tion of  over  30,000  and  less  than  200,000, 

The  appellant  contends  that  the  act  is  void 
for  the  following  reasons:  (1)  That  it  em- 
braces subjects  not  germane  to  that  express- 
ed in  its  title,  thus  Impinging  section  19  of 
article  2  of  the  state  Constitution,  which  pro- 
vides that  no  bill  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  In 
its  UUe;  (2)  that  the  act  is.  In  effect,  a  tax- 
ing act,  impinging  sections  1,  2,  and  9  of  ar- 
ticle 7  of  the  state  Constitution,  which  pro- 
vide, respectively,  for  taxation  of  proE>erty  in 
proportion  to  value,  for  taxation  upon  a  uni- 
form and  equal  rate,  and  that  taxation  for 
corporate  purposes  by  municti>aliUes  shall  be 
uniform  with  respect  to  persons  and  proper- 
ty; (3)  that  the  act  makes  an  arbitrary  clas- 
slQcaUon  of  the  counties  of  the  state,  thus 
impinging  paragraph  6  of  section  28  of  arti- 
cle 2  of  the  state  Constitution,  which  prohib- 
its the  Legislature  from  enacting  any  pri- 
vate or  special  laws  for  granting  corporate 
powers  or  privileges*  and  section  12  of  article 
1*  prohibiting  the  granting  to  any  citizen, 
class  of  citizens,  or  corporation,  other  than 
municipal,  privileges  or  Immunities  which, 
upon  the  same  terms,  shall  not  equally  be- 
long to  all  citizens  or  corporations;  (4)  that 
the  act  is  violative  of  section  4,  art  11,  of 
the  state  Constitution,  guaranteeing  uniform 
laws  for  county  government,  and  section  5  of 
the  same  article,  prescribing  uniform  laws 
for  the  election  of  county  and  township  offi- 
cers; (5)  that  the  act  denies  to  the  citizens 
of  the  state  equal  protection  of  the  laws,  con- 
travening the  first  section  of  the  fourteenth 
amendment  to  the  federal  Constitution. 

[1,2]  1.  The  appellant  argues  that  the  pro- 
vision in  section  4  of  the  act  for  an  addi- 
tional fllli«  fee  of  $1  Invalldatea  the  act,  urg- 
ing that  this  is  a  matter  In  no  way  germane 
to  the  subject  expressed  in  the  titie.  The 
mention  ct  a  given  subject  In  the  title  is  no- 
tice of  all  things  gernune  to  that  subject  In 


the  act.  We  have  so  b^  In  a  multitude  of 
cases.  "This  court  has  often  held  tliat  the 
titie  of  an  act.  In  order  to  comply  with  the 
constitutional  provisions  above  quoted,  need 
not  be  an  index  to  the  contents  of  Qie  act; 
that  the  purpose  of  the  title  is  to  call  atten- 
tion to  the  subject-matter  of  the  act  so  that 
any  one  reading  It  may  know  what  matter  is 
being  legislated  upon,  and  It  is  sufficient 
when  It  is  broad  enough  to  accomplish  tliat 
purpose.  For  the  various  provisions  cousU- 
tuting  the  act,  the  body  of  the  act  must  be 
consulted;  the  titie  being  neither  expected 
nor  required  to  give  details.  State  v.  Soott, 
32  Wash.  279,  73  Pac.  365;  State  v.  Fraternal 
Knights  and  Ladies,  35  Wash.  338,  77  Pac. 
500;  Weed  v.  Goodwin,  36  Wash.  31,  78  Pac. 
3d;  State  ex  reL  Osborne,  Tremper  &  Co.  v. 
Nichols,  38  Wash.  309,  80  Paa  462;  State 
ex  rel.  Zermer  v.  Graham,  34  Wash.  81,  74 
Pac.  1058;  Shortall  v.  Puget  Sound  Bridge  & 
Dredging  Co.,  45  Wash.  290,  88  Pac.  212  [122 
Am.  St  Rep.  899];  State  v.  WInsor,  60  Wash. 
407,  97  Pac.  446."  State  ex  reL  Zent  v.  Nich- 
ols. 00  Wash.  608,  618,  97  Pac.  728.  730.  See. 
also.  State  v.  Hall.  24  Wash.  255,  64  Paa 
153;  Seattie  National  Bank  V.  Ally,  66  Wash. 
610, 120  Pac.  94j  National  Surety  Co.  v.  Brat- 
nober  Lumber  Co.,  67  Wash.  601,  122  Pac 
337;  Hambach  v.  Ward,  69  Wash.  351,  125 
Pac.  140;  Sorenson  v.  Kittitas  Reclamation 
Diet.,  70  Wash.  528,  127  Pac.  102.  The  title 
here  In  question  expressly  Indicates  that  the 
act  includes  provisions  for  the  appointment 
duties,  and  qualifications  of  official  court  re- 
porters, and  contains  pro  vision  for  th^r 
compensation.  Clearly,  the  act  Is  intended  to 
cover  the  whole  subject  of  official  reporters, 
and  the  title  so  tndlcBtcs.  It  would  seem  ttiat 
no  more  than  a  bare  statement  of  the  fSact 
should  be  necessary  to  demonstrate  that  any 
provision  f<w  their  compensation,  whether  by 
fees,  legislative  appropriation,  or  otherwise, 
is  germane  to  a  title  expressly  stating  that 
the  act  contains  matter  "providing  for  their 
compensation."  A  thing  so  self-evident  can- 
not be  further  clarified  by  argument  or  re- 
inforced by  citation  of  precedent 

[3-6]  It  is  also  contended  that  sections  6 
and  7  of  the  act  relate  to  perpetuation  of 
testimony  and  that  there  Is  nothing  in  the- 
UUe  of  the  act  to  which  these  matters  are  ger- 
mane. In  so  far  as  these  sections  relate  to  the 
duUes  of  the  official  reporter  or  the  certifica- 
tion of  the  transcript  of  his  notes,  they  are 
clearly  germane  to  the  title.  The  provisions 
for  the  use  of  the  transcript  prea^  a  much 
closer  question ;  but  as  we  view  the  act  that 
question  is  not  before  as.  In  the  first  ^ace, 
these  particular  sections  are  not  Involved  in 
this  appeaL  Hammer  v.  State,  173  Ind.  199, 
89  N.  E.  850,  852,  24  L.  R.  A.  (N.  S.)  795,  140 
Am.  St  Rep.  248,  21  Ann.  Cas.  1034.  The 
respondent  so  far  as  the  record  shows,  did 
not  refuse  to  file  the  complaint  because  of 
either  of  these  provisions,  but  simply  be- 
cause of  the  appellant's  failure  to  pay  the 
fee  prescribed     section  4  of  the  act  In  the 
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woond  rtm,  «tsd  If  we  eraimde  Unit  mc- 
tlixiB  6  and  7  are  not  gwmuw  to  aartbliig  la 
tbe  title,  a  point  wUch  we  refrain  from  pass- 
Ins  upon,  tlie  onoeBBlon  would  not  affect  the 
result  These  secttone  are  not  essential  to 
the  Intesrlty  ot  the  act  as  a  whole,  and  tbelr 
dludnatlOB  would  not  defeat  the  mala  miP' 
pose  oC  tbe  act  Tbey  are  distinct  ftmd  aer- 
erahle  piovlsiiHia.  Whwe  unconstitutional 
l»t>Tldons  are  thus  seTomtile,  it  Is  the  es- 
tablished law  of  thlB  state  that  tb^  uneon- 
8titntIonallt7  wlU  not  render  the  remainder 
of  the  act  ODCMistltutional.  Mathan  t.  Spo* 
kane  Gounty.  S6  Wash.  25,  76  Fac.  621,  69 
L.  B.  A.  386,  102  Am.  St  Bep.  888;  State  t. 
Uerdkant,  48  Wash.  69, 92Pac.  880;  Oanten- 
beln  T.  Faseo  (rebeaxlnO  71  Wash.  63S,  128 
Pac-  374,  lai  Pac  46L 

(•]  Z  We  find  no  merit  In  tbe  claim  that 
the  act  mns  counter  to  aeettons  1,  2,  and  9 
ot  article  7  of  the  state  Oonstttntlon.  guar- 
tnteeinc  a  uniform  and  equal  rate  of  taxa- 
tion. Xbe  act  is  not,  tn  any  Just  soue,  a 
revenue  act  The  fee  preaorlbed  la  not  a 
tax.  It  la-a  fte  having  the  same  direct  te- 
latlffli  to  the  fntoce  serrloe  to  be  p^ormed 
Yfj  the  official  reporter  that  the  fee  of  $1, 
proTided  tar  In  Bam.  4b  BaL  Code,  1  Iffl,  has 
to  serrlcea  to  be  performed  by  the  clerk.  It 
Is  not  a  graduated  tax  based  upon  the  value 
of  tile  piopertT  or  the  amnmt  of  nuHley  in- 
Tolred  in  tbe  Uttfatloa,  aa  was  tbio  law  of 
1908,  prescribing  a  sliding  scale  of  fees  baaed 
upon  tbe  Talne  of  the  estates  In  probate  oas- 
es, which  was  held  a  dlagniaed  property  tax 
in  State  ex  rel.  Nettletm  t.  Case,  89  Wash. 
177,  81  Faa  6D4,  1  L.  B.  A.  (N.  S.)  16S,  lOe 
Am.  St  BefK.  874.  An  asamiaatiim  of  that 
case  makes  the  distinction  here  indicated  too 
Idain  to  regnire  forthn  comment.  State  ex 
tel.  BeU  T.  Fraaia',  86  Or.  178,  68  Pac.  & 

[7]  3.  BUminating  tbe  last  section  of  the 
act,  which  we  Shall  presently  consider,  the 
act  does  not  make  an  arbitrary  classification 
i^Qgnant  to  tbe  inhibition  of  tbe  Con&tltu- 
ttdo  against  laws  granting  special  corporate 
powers  or  privilegea,  or  granting  special  prlT- 
ll^es  to  persons  or  corpora tlona,  other  than 
monlclpal.  App^ant's  argumoit  proceeds 
upon  the  theory  that  the  claaHlflcatlon  Is  one 
of  counties ;  that  San  Joan  county  and  Ska- 
git county,  each  having  a  population  of  less 
than  30,000,  together  form  a  single  Judicial 
district  of  80,000  inhabitants,  are  subject  to 
the  operation  of  the  act  and  are  thus  placed 
la  a  different  class  from  all  other  counties 
of  the  state  having  a  population  of  less  than 
30,000.  The  vice  of  this  argument  lies  In  the 
mistaken  assumption  that  the  classlflcation 
is  a  classification  of  counties  as  such.  It  is 
essentially  a  classlflcatlon  of  Judicial  districts 
and  not  of  counties  except  as  they  coincide 
wldt  or  go  to  make  up  the  Judicial  districts 
of  the  state.  Eliminating  the  thirteenth  sec- 
tion, the  act  applies  to  erery  Judicial  district 
havhtg  a  pivulatlon  of  over  30,000,  and  to  no 
judicial  district  having  a  less  population. 


Vicfwed,  then;  as  «  dtaadfleatttm  ^  pc^EKOa* 
tlon,  the  act  is  uniform  in  its  applicatiCT, 
and  must  r&nain  ao,  since  Qiere  Is  nothing 
in  tbe  act  limiting  its  operation  only  to  Ju- 
dicial districts  now  having  a  population  ot 
80,000  or  over.  It  must  be  construed  aa  ap> 
plying  to  every  Judlcla)  district  if,  and  when, 
tt  hereafter  acquires  tiuit  population,  though 
now  having  leas. 

[1}  So  viewed,  Is  the  classlflcatlon  by  pop- 
ulation a  valid  daseiflcattou?  Classlflcation 
of  cities,  counties,  and  other  legal  subdl- 
Tislona  of  states  upon  the  basis  of  population 
has  been  almost  ualversally  uiribeid  by  the 
courts,  both  state  and  federal,  when  popula- 
tkm  bears  any  reasonable  relation  to  the  pur- 
pose and  subject-matter  of  the  given  legis- 
lation. According  to  the  great  w^ht  of  au- 
thority, no  legislation  is  otHOuixious  to  the  In- 
hUdtion  against  class  IcglBlation  when  Its 
provlaloas  apply  alike  to  all  persons  similar- 
ly situated.  To  be  valid  it  need  not  ap^ 
to  penons  not  similarly  sttuated.  Persmu 
are  not  stanllarly  sttnatsd  if  there  is  any  rea- 
sonable diffiercDce  In  their  relation  to  the 
purposes  of  the  legislation.  Wherever  svch 
a  dlfteresKe  can  be  found,  as  related  to  pop- 
ulation, tike  question  whetiifir  it  shall  be 
made  tiie  baals  of  classiflcatloii  Is  one  of  le^^- 
isUitive  dlsctetlan.  "But  it  is  urged  that  no 
reason  has  been  assigned  for  limiting  the  <^ 
mtlon  of  tbe  act  to  eoonttee  tiaving  a  pop- 
ulation of  not  less  than  70,000  and  more  than 
00,000,'  and  thus  neceesully  excluding  the 
counties  of  ^Iby  and  Davidson,  eaA  bav* 
ing  a  population,  according  to  the  federal 
census,  largely  in  excess  of  90,000.  To  this 
obiecOaa,  it  may  be  said,  as  t*  Davidson, 
that  tbe  Legislature  may  hare  found  as  a 
reasMi  for  its  exduslra  that  tt  was  covered 
by  tnmp&e  built  and  cmtnrtled  1^  inlvate 
chartered  companies,  and  in  the  matter  of 
Shelly  that  the  puhHc  has  already  perfected 
a  network  of  good  roads,  under  a  system  en- 
tirely satisfactory.  But  while  the  courts 
frequently  find  and  assign  reasons  for  legis- 
lative claa^catioD,  yet  It  is  by  no  means, 
uniformly  so.  And  it  does  not  follow,  be- 
cause the  reason  for  the  daadflcation  is  not 
diseloaed  In  the  face  of  the  act,  that  it  is 
necessarily  without  reason-  and  capricious. 
Reasons  emlnentiy  wise  and  provident  might 
control  the  lawmaking  body  which  do  not 
appear  upon  tbe  face  of  a  statute,  and  for 
the  courts  to  atrlfce  it  down  because  not 
readily  perceptible  might  wdl  be  criticised 
as  an  act  of  Judicial  usurpation.  Nor  is  thwe 
any  abdication  of  constitutional  duty  or  re- 
sponsibility in  this  action.  The  true  ques- 
tion in  each  case  Is:  Is  tbe  classlflcation  ca- 
pricious, unreaaonable,  or  arbitrary?"  State 
ex  reL  v.  Condon,  108  Tenn.  S2,  96,  W  S.  W. 
871,  874.  See,  also,  State  ex  rel.  BeU  v. 
Frazier,  86  Or.  178,  &9  Pac.  6;  McCarter  v. 
McEelvey,  78  N.  J.  Law,  8,  74  Att.  816,  188 
Am.  St  Bep.  688;  Lommen  v.  Minneapolis 
Gaslight  Oo^  60  Minn.  186,  68  N.  W.  68.  88 
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L.  R.  A.  eo  Am.  St  Sep.  4C0;  Lloyd  t. 
Smith,  176  Pa.  213. 35  AU.  199 ;  Cook  v.  State, 
90  Tenn.  407,  10  8.  W.  471.  13  L.  R.  A.  183 ; 
Ekrkerson  v.  Dee  Moines,  137  Iowa,  452.  115 
N.  W.  177;  Pierce  v.  Kimball.  8  Greenl. 
<Me.)  54,  23  Am.  Dec.  537 ;  State  ex  rel.  Hunt 
T.  Tanslck,  64  Waeb,  09.  U6  Pac.  651,  36  L. 
R.  A.  (N.  B.)  802;  1  Lewis'  Sutherland  StMt- 
utory  Construction  (2d  Ed.)  |  217; 

If,  therefore,  there  can  be  found  any  sane, 
reasonable  ground  for  a  distinction  between 
Judicial  districts  having  less  than  30,000  ln> 
habitants  and  those  having  more  than  that 
number,  in  their  relation  to  the  purposes  of 
the  act,  and  its  practical  ai^llcation.  we 
have  no  warrant  for  saying  that  the  dasslfl- 
cation  BO  made  Is  arbitrary.  Viewed  in  the 
light  of  these  general  principles,  it  is  clear 
that  there  is  such  a  distinction  between  dis- 
tricts of  a  lai^  population  and  districts  of 
a  smaller  population  in  their  rdation  to  the 
purposes  and  practical  application  of  the 
act  here  in  question.  Districts  of  the  smaller 
population  would  necessarily  be  those  rural 
in  their  character,  not  Including  any  pop- 
ulous dtiea.  In  such  diatricte,  tben  ia,  of 
course,  and  will  alwa^  be,  comparatively 
Uttle  Utlgation.  The  fees  provided  by  the 
act,  as  the  Legislature  may  well  have  con- 
cluded, might  not,  in  anch  dlstiletB,  provide 
a  fund  anolBcleiit  to  meet  the  porposes  of  the 
act  There  Is  thus  a  distinct  rdation  be- 
tween the  population  of  a  given  district  and 
the  lav  In  qnestton.  Where  tbe  exact  Une 
between  the  larger  and  the  smaller  popula- 
tions should  be  drawn  la  necessaiily  a  mat- 
tee  oC  leglalatlve  dlacretlon.  TUa  ia  manl- 
feet,  since  populatlona  too  small  to  meet  the 
purposes  of  the  act  and  populations  snfll- 
dently  large  to  meet  theae  purpoaea  would 
neceesarlly  merge  Into  each  other  at  soma 
point  That  exact  point  can,  of  conrae,  nevw 
be  ascertained,  yet  the  line  must  necessarily 
be  drawn  somewhere,  and  the  determination 
of  that  point  by  tiie  Legislature  wlU  not  be 
dlatorbed.  On  both  reaaon  and  antiiorlty,  we 
boM  that  tbe  claadficadon  of  tbe  Judicial 
districts  of  the  state  In  two  classes,  those 
having  a  population  of  over  80.000  and  those 
having  a  population  of  and«r  30,000,  is  not. 
In  Its  relation  to  the  purposes  of  tbe  act,  so 
Illusory  and  unsubstantial  as  to  make  the 
dassiflcatlon  unnatural,  arbitrary  and  ca- 
pricious. 

[I]  4.  Nor  do  we  find  the  law  contrary  to 
the  provlalons  of  sections  4  and  5,  art  11,  of 
the  Constitution,  guaranteeing  uniform  laws 
for  county  government  and  township  organ- 
ization, and  uniform  laws  for  the  election  of 
county  and  township  officers.  Tbe  act  in 
question  has  nothing  whatever  to  do  either 
with  comity  government  or  with  county  offi- 
cers. It  Is  a  law  relating  to  judicial  dis- 
tricts; not  to  counties  as  such.  It  has  not 
even  the  ronotest  relation  to  county  or  town- 
ship organization  or  government  or  to  the 
election  of  county  or  township  officers. 


[11]  S.  Whether  tfte  act  in  qosstiiHi  la  ob- 
noxious to  the  first  sei^on  ot  the  fonrteentb 
amendment  of  the  Constitution  of  the  United 
States  is  a  question  whldi  conoems  tbe  pow- 
er of  the  state  government  in  Its  relation  to 
the  federal  government  This  amendment 
was  never  intended  to  prevmt  the  different 
statu  of  the  union  from  classU^ing  IbOt  dti- 
zens  for  the  porposee  of  legislation  or  Judi- 
cial adndnlstratton  wherever  that  crassifi ca- 
tion la  based  upim  any  real  distinction  In  ita 
relation  to  the  purposes  of  tbe  law.  This 
amendment  oootemplates  not  only  persona, 
but  classes  of  persons.  It  has  no  appllcatlMi 
to  local  or  municipal  laws  or  regnlatlona 
that  do  not  injuriously  affect  or  discriminate 
between  persons  or  classes  of  persons  within 
the  places,  mnnidpallties,  or  jurisdictions  for 
whifdk  such  regulations  are  made.  If  every 
person  residing  or  being  within  such  subdivi- 
sion, munidpaUty,  or  jurisdiction  is  accord- 
ed the  equal  protection  of  the  laws  there  pre- 
vailing, there  is  no  violation  of  the  Inhibition 
of  the  federal  Constitution.  This  Is  the  set- 
tled law  as  declared  by  the  Supreme  Court  of 
the  United  States,  and,  the  question  being 
a  federal  question,  the  decision  of  that  court 
is  final.  The  principle  here  involved  vraa 
passed  npon  tj  ttiat  court  la  tlie  case  of  Bow- 
man V.  Lewli;  101  U.  S.  22,  26  L.  Bd.  960. 
In  that  ease,  mandamus  was  songbt  to  oom- 
pel  the  St  Lonis  Court  of  Appeals  to  grant 
an  appeal  from  a  jad^mait  of  that  conrt  to 
the  Supreme  Court  of  MlsaourL  By  tbe  Con- 
stitution and  laws  of  Missouri,  an  appeal  iMj 
to  the  Supreme  Court  of  Oiat  state  from  any 
final  Judgment  or  decree  of  any  drenlt  court 
except  tlM»e  In  certain  named  arantlea,  and 
the  city  of  St  Louis,  for  wbldi  counties  and 
tUy  ttierewasestabUdiedaavatate  Court  of 
Appeals,  having  exclusive  Jurisdiction  ot  ap- 
peals from,  and  writs  of  wxor  to,  die  drenlt 
courts  of  those  countiea.  From  fliis  Court  of 
Appeals,  an  appeal  lay  to  tiie  Supreme  Court 
only  In  certain  cases,  but  similar  cases  aris- 
ing In  the  drenlt  court  of  any  oQier  connty 
than  those  above  moitloned,  and  the  dty  of 
St  Louis  would  be  an>ealable  dlrecUy  to  the 
Supreme  Court  It  waa  contended  tiut  tMa 
Judicial  system  was  In  conflict  with  tlw  fonr^ 
teenth  amendment  of  the  fbderal  Gonrtitatlott 
in  that  it  denied  to  soltors  in  the  courta  of  St 
Louis  and  the  countiea  named  the  equal  pro- 
tection of  tbe  laws.  Hie  Supreme  Conrt  of 
the  United  States,  rejecting  tills  contention, 
said:  "If  this  position  Is  correct  the  four- 
teenth amendment  has  a  much  more  far- 
reaching  effect  than  has  been  suiH>osed.  It 
would  render  invalid  all  limitations  of  juris- 
diction based  on  the  amount  or  character  of 
the  demand.  A  party  having  a  claim  for 
only  $C  could  with  equal  propriety  complain 
that  he  is  deiHrlved  of  a  rl^t  enjoyed  by  other 
dtizens,  because  he  cannot  prosecute  It  in  tbe 
superior  courts  and  another  might  equally 
complain  that  be  cannot  bring  a  suit  for  real 
estate  in  a  Justice^  oonrl^  wbere  tlie  eocpeoae 
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is  small  and  tbm  inoceeOtngi  are  ezpeditiona. 
There  la  no  difference  In  principle  between 
saeti  discrlmlnationa  as  tbese  In  the  Juiisdlc- 
tfona  of  courts  and  tbat  whlcU  the  plaintiff 
in  error  oomi^alnB  of  In  Oie  inreaent  case.  If, 
bowers,  we  take  Into  view  tbe  general  ob- 
jects and  purposes  of  tlie  fourteenth  amend- 
ment, ve  shall  find  no  reastmable  ground  for 
glvlne  it  any  snch  application.  These  are  to 
extend  Uidted  States  dtlsenahlp  to  all  na- 
tlTes  and  nataralbed  persona,  and  to  prohib- 
it Uie  states  from  abridging  their  privileges 
or  Immunities,  and  from  deprlTln^  any  per- 
son of  life,  llbert;,  or  property  withopt  due 
process  of  law,  and  ttom  dimying  to  any  per- 
SOD  within  their  Jurisdiction  the  equal  pro- 
tection of  the  laws.  It  contemplates  persons 
and  rlflimm  of  persons.  It  has  no  respect  to 
local  and  monloipal  r^laHona  that  do  not 
injuriously  affect  or  discriminate  between 
persons  or  classes  of  persons  within  the  [dats 
es  or  nnmidpalltles  fbr  which  snch  regula- 
tions are  made.  •  •  •  Tbe  last  restric- 
tion, as  to  the  equal  protection  of  the  laws, 
is  not  violated  1^  any  diversity  in  the  Juris- 
diction of  tbe  several  courts  as  to  subject- 
matter,  amount,  or  flnalUy  of  decision.  If  aU 
peraona  within  the  territorial  llmlte  of  their 
respective  Jurlsdlcttons  have  an  equal  right, 
In  like  cases  and  under  like  drcomstances, 
to  resort  to  them  fbr  redress.  S<ach  state 
has  the  rifi^t  to  make  political  subdlvislona 
of  Ite  territory  for  munldpal  purposes,  and 
to  regulate  their  local  government  As  re- 
Bpects  the  administration  of  Justice,  It  may 
establish  one  system  of  courts  for  cities  and 
snotlMr  for  rural  districts,  one  systom  for 
one  portion  of  Its  territory,  and  another  ays- 
tun  for  another  portion.  *  •  •  If  every 
person  realding  or  bedng  In  either  portion  of 
tbe  atete  should  be  accorded  the  equal  pro- 
tection of  the  laws  ]|^valUng  there,  he  could 
not  Justly  complain  of  a  violation  of  the 
dause  referred  to.  Vor,  as  before  said,  it 
has  respect  to  persons  and  dasses  of  peraons. 
It  means  that  no  person  or  dass  of  persons 
shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  peraons  or 
otiier  classes  in  the  same  place  and  under 
like  olrcumstancea."  See,  also,  Hayes  v. 
Missouri,  120  U.  S.  68,  7  Sup.  350,  30  L.  Ed. 
578 ;  Magonn  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  18  Sup.  Ct  6M,  42  L.  Ed.  1037; 
Wtlliams  V.  Kggleston,  170  U.  S.  304,  18  Sup. 
CL  617,  42  L.  Ed.  1017. 

We  are  constrained  to  hold  that  the  act  in 
question,  exduslve  of  the  last  section,  does 
not  violate  dtber  the  letter  or  the  spirit  of 
any  provision  of  the  state  or  federal  Consti- 
tutions In  Ite  relation  to  the  question  here 
presented. 

[11]  But  it  Is  urged  that  the  last  section  Is 
tQ  additional  dasslflcation  by  population, 
founded  upon  no  reasonable  distinction  in 
Its  relation  to  tbe  purpose  or  practical  opera- 
tion of  the  law.  We  do  not  so  read  this  sec- 
tion. It  la  not  a  classiflcation,  but  a  limita- 
tion on  the  general  classification  already 
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made  in  the  first  section  of  the  act  It  we 
were  called  upon  to  pass  upon  Ite  constlta- 
ttonallty,  we  might  find  difficulty  in  sustain- 
ing this  limitation.  It  might  be  difficult  to 
find  any  aoibid  distinction  between  Judicial 
dlstricto  of  ovet  200,000  In  population  and 
those  under  that  population,  having  any  rea- 
sonable rdatlon  to  the  genml  purposes  or 
practical  appllcatton  of  the  act  But.  unless 
the  other  provisions  of  the  ad;  and  this  limita- 
tion or  saving  dause  are  so  palpably  d^>end- 
ent  upon  eadi  other,  so  Intimately  oonneded 
in  meaning,  and  80  essentially  and  Insepara- 
bly connected  In  substance  that  it  cannot  be 
presumed  tbat  tlie  Legislature  would  have 
passed  the  one  without  the  oOier,  then  tbe  act 
must  stand,  even  if  the  llmltetlon  faU.  In 
that  evoDt,  the  constitutionality  of  this  last 
clause  is  a  moot  question  so  far  as  this  case 
is  concerned,  since  It  does  not  affect  Spokane 
county  either  as  a  conn^  or  as  a  Judicial 
district  No  couri;  wUl  gratuitously  pass  up- 
on a  oonstltattonal  question  or  dedde  a  stat- 
ute or  any  part  of  It  Invalid.  "In  any  case, 
thevefbr^  where  a  constitutional  question  Is 
raised,  though  It  may  be  l^tlmatdy  sve- 
sented  by  the  record,  yet  If  the  record  also 
presenta  some  other  and  dear  ground  upon 
which  the  court  may  rest  ite  Judgment,  and  . 
thereby  render  the  constitutional  questltm 
hnmaterlal  to  the  case,  that  course  will  be 
adopted,  and  the  question  of  constltuttonal 
power  will  be  left  for  considuatifm  until  a 
case  arises  which  cannot  be  disposed  of  yriOtr 
out  conddeiing  it,  and  when  consequently  a 
dedsltm  ujfoa  sudi  quecrtlon  will  be  unavoid- 
able." Oool^,  Oonstltntlonal  UmUatlons 
(6th  Ed.)  p.  196. 

[12]  It  is  therefore  Incumbent  upon  ns  first 
to  detramine  whetha  the  body  of  the  act  and 
the  limiting  dause  are  so  Inseparably  con- 
nected In  purpose  and  substance  that  the  one 
cannot  stand  vrlthont  the  other.  It  la  plain 
that  the  act  Is  a  complete  act  perfectly  capa- 
ble of  feasible  operation  without  the  aid  of 
anything  found  in  the  last  section.  The  ques- 
tion is  thus  reduced  to  this:  Affwnm<Ti£  the 
last  section  invalid,  would  the  Le^alature 
have  passed  the  act  without  that  section  had 
Its  attention  been  directed  to  the  illegality  of 
that  section?  In  other  words,  are  we  Justi- 
fied In  assuming  that  the  Let^laturo  know- 
ingly would  have  sacrificed  the  act  entirelj 
to  the  limitation  conteined  In  the  last  sec- 
tion? Obviously,  the  question  being  one  of 
motive,  no  sure  and  certain  rule  can  be  laid 
down  as  applicable  In  all  audi  eases. 

[1 31  Judge  Cooley,  as  we  believe,  formulat- 
ed a  rule  as  nearly  exact  as  any  ttiat  can  be 
devised.  It  Is  this:  "Where,  therefore,  a 
part  of  a  stetute  is  unconstitutional,  that 
fact  does  not  authorize  the  courts  to  declare 
the  remainder  void  also  unless  all  the  pro- 
visions are  connected  In  the  subject-matter, 
depending  on  each  other,  operating  together 
for  the  same  purpose,  or  otherwise  so  con- 
nected together  lu  meaning  that  it  cannot  be 
presumed  that  the  L^lslatnre  would  have 
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passed  the  one  without  tbe  otber.  The  eon- 
ttitntloiiai  and  onconatltntlonal  pioTlBlons 
may  er&i  be  contained  In  the  same  sec- 
Uon,  and  yet  be  perfectly  distinct  and 
separable,  bo  tiiat  the  first  may  htand  thoogh 
the  last  fall.  The  point  la  not  whether 
they  are  contained,  in  the  same  aection, 
for  the  diatrlbntlon  Into  sectlona  la  pure- 
ly artificial;  bnt  whether  they  are  essHi- 
tlally  and  inseparably  connected  In  snb- 
atance.  If,  when  the  onconstltutlonal  por- 
tion to  etrlckra  ont,  that  which  remains  la 
complete  in  Itself,  and  capable  of  being  eze* 
ented  In  accordance  with  Hie  apparent  legla* 
latlve  Intent,  wholly  Independent  of  that 
which  was  rejected,  it  mast  be  sustained. 
The  dlfflcnlty  Is  In  determining  whether  the 
good  and  had  parts  of  the  statnte  are  capable 
of  being  aeparated  within  the  meanli^  of 
this  rule.  If  a  atatate  attempts  to  accom- 
plish two  or  more  objects,  and  la  void  aa  to 
one,  it  may  still  be  in  every  respect  complete 
and  valid  as  to  the  other.  Bnt  If  its  purpose 
to  to  accomplish  a  single  object  only,  and 
some  of  its  provisions  are  void,  the  whole 
most  fail  unless  auB3clent  remains  to  effect 
the  object  without  the  aid  of  the  invalid 
portion.  And  if  they  are  au  mutually  con- 
nected with  and  dependent  on  each  otber,  aa 
conditions,  considerations,  or  oompensatlODa 
for  each  other,  as  to  warrant  the  belief  that 
the  Legislature  Intended  them  as  a  whole, 
and  If  all  could  not  be  carried  into  effect  the 
Legislature  would  not  pass  the  residue  Inde* 
pendently,  then,  If  some  parts  are  unconatl- 
tutional,  all  the  provisions  which  are  Oras 
dependent,  conditional,  or  connected  nmst 
fftU  witb  them."  Gool^,  Ckmstltational  Lim- 
ItaUona  (Oth  Ed.)  pp.  210,  211,  212. 

It  is  too  obvious  for  donbt  that  Uw  domi- 
nant motive  of  the  act  was  to  remove,  so 
tax  as  poaalble,  flie  oonrt  r^rter  ttom  pri- 
vate influence  by  making  him  independent 
of  private  employment  On  dito  motive  there 
can  be  no  question  that  a  majorltr  ot  both 
branches  of  the  LegUIature  were  fnlly 
agreed.  TbiB  motive  to  as  palpably  sane  and 
Just,  and  the  act  to  as  palpably  feasible  of 
application  to  ludldal  districts  of  200,000  or 
more  population  as  to  ttiose  of  less  than  that 
number.  Since  the  Legtolature  must  be  pre- 
sumed to  have  been  agreed  upon  thto  prevail- 
ing wholesome  motive,  ai^cable  as  well 
without  tlie  limitation  as  with  It,  and  since 
it  Sa  thus  apparent  from  the  act  itself  that 
influences  were  brought  to  bear  at  the  last 
moment.  Inducing  the  adoption  of  the  limita- 
tion In  the  last  section,  else  It  would  have 
been  included  as  an  exception  in  the  first 
section  itself,  are  we  Justified  In  assuming 
that,  had  the  Legislature  been  then  advised 
that  the  limitation  was  unconstitutional  (as- 
suming that  It  to  unconstitutional),  it  would 
not  hare  refused  to  sacrifice  the  oitire  act  to 
thto  afterthought?  We  thlnlc  not,  since  so 
to  assume  would  be  to  ascribe  unworthy  mo* 
tivea  to  Om  legislative  body.   The  qneatlon 


to  a  close  one,  but  we  believe^  in  the  U^t  of 
the  act  Itself,  we  are  Justlfled  in  assuming 
that  the  Legislature,  under  the  drcamstane- 
es  supposed,  would  have  adhered  to  the  dom- 
inant purpose  of  the  act,  and  passed  It  with- 
out the  limitation  had  It  then  been  advised 
that  the  limitation  would  probably  or  possi- 
bly defeat  that  dominant  purpose.  In  this 
we  are  not  without  the  authority  of  prece- 
dent The  Legislature  of  Iowa  passed  a  law 
prohibiting  the  manufacture  and  sale  of  In- 
toxlcanta  in  that  state.  A  distinct  aection 
of  the  act  provided  for  a  aubmlsaion  of  the 
questif^  to  the  voteza  of  that  state  and  for 
an  official  statement  of  the  result  and  pro- 
vided that  "if  It  riuOl  appear  from  aucfa  offl- 
dal  statemoit  ttiat  a  majority  of  the  votes 
cast  aa  aforesaid  upon  said  question  of  pro- 
hibition, ahall  be  for  the  prohibitory  liquor 
law,  then  thto  act  ahall  take  effect  on  the 
first  day  of  July,  A.  D.  1855,"  but  provided 
that  the  portions  of  the  act  relating  to  the 
election  should  go  into  effect  immediately 
on  publication  of  the  act  The  court  held 
the  section  providing  for  the  sntunisslon  to 
the  pe<q;>le  vtrid  as  an  unconstitutional  dele- 
gation of  the  legtolative  function,  bnt  sus- 
tained the  remainder  of  the  act  The  court 
said:  "Thto  leads  us  to  the  next  step, 
which  is  whether  the  whole  act  or  the 
eighteenth  section  only,  to  Invalid.  It  ii 
assumed,  for  the  present  that  the  mat>^ 
ter  was  submitted  to  the  people  in  the  larg- 
est and  broadest  soise.  Thto  to  unconstitu- 
tional and  vf^  But  an  act  void  in  part  is 
not  necesaaitiy  void  for  the  whole  If  suffi- 
cimt  remains  to  effect  its  object  without  the 
aid  of  the  invalid  portion,  the  latter  only 
shall  be  rejected,  and  the  former  shall  atand. 
Thto  doctrine  to  clearly  maintained  in  the 
Bfoasachusetts  cases.  Ftoher  v.  McOirr  and 
other  cases,  1  Gray  (Maa&)  1,  [01  Aid.  Dec 
881];  [OampbeU  v.  Mlsstoslppl  Union  Bank] 
6  How.  (Htos.)  025;  State  v.  Cox.  8  Eng.  (8 
Ark.)  487;  Commonwealth  v.  Kimball,  24 
Pick.  (Haas.)  861;  Norrto  v.  Boston,  4  Mete. 
(Mass.)  288;  Olaik  v.  ElUa,  2  Btockf.  (IndJ 
10.  Now,  tlie  prohlUtory  act  of  Iowa  to  a 
complete  act  in  all  Its  parts,  without  tiie 
eighteenth  section,  sabmitttng  It  to  the  peo- 
ple. No  part  d^iui^  fbr  its  efficacy  or  prac- 
ticability, on  that  section.  It  can  be  carried 
into  effect  as  well  without  it,  as  with  it 
That  sectifm  relates  to  nothing  but  the  vote, 
the  returns,  publication  of  tike  result  and 
like  mattora.  Testing  thto  act  tiien,  by  the 
same  rules  wblcb  are  applied  to  others,  we 
see  no  reason  why  the  whole  act  should  be 
declared  unconstitutional  and  vcdd.  It  was 
not  the  vote  of  the  people  whldi  was  uncon- 
stitutional, bnt  it  was  the  submission  to  the 
people ;  and  that  part  of  the  act  was  and  is 
invalid,  if  It  submitted  the  question  whether 
It  should  be  the  law  or  not;  and  the  vote 
was,  to  a  legal  Intent  nugatory.  It  effected 
nothing."  Santo  et  aL  v.  State  of  Iowa,  2 
Iowa,  166.  aOCk  20e  («S  Am.  Dm.  487).  The 
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court  aeenw  to  bave  uvned  that  tiie  mhu^ 
•ion  to  tbe  pwple  was  not  whether  the  act 
shonld  become  a  law  or  no^  but  onlj  wheth- 
er It  dkonld  take  efEect  lUa,  hammx, 
seeniB  to  w  a  diBtlitctlon  wlflioat  a  dlffra- 
oice.  ThB  Oedsloii,  Ib  its  set  resolt*  gives 
dear  msiport  to  tbe  views  which  we  have 
expressed  on  tbe  statnte  befcnv  vs. 

The  dedsUm  in  Sutta  t.  Iowa,  so  far  as 
we  have  beoi  able  to  learn,  has  never  been 
orermled,  bnt  was  .  reafflrmed  In  'WiAr  t. 
Cnun,  87  Iowa,  849,  as  applied  to  the  valldl- 
t7  of  a  law  restraining  stock  from  running 
at  large.  Tbe  last  section  of  that  law  re- 
quired a  submission  to  a  vote  of  tbe  people  of 
each  county  to  determine  whether  tbe  law 
should  be  in  torce  In  such  county.  Tbe  court 
held  the  submission  clanse  Inralld,  and,  re- 
ferring to  Santo  v.  Iowa,  said:  "The  sole 
differa»e  between  that  act  and  the  one  un- 
der consideration  Is  In  the  extent  of  the 
popular  vote  by  which  tbe  statutes  are  to 
become  operative.  In  the  first  instance,  the 
vote  of  the  peapiB  of  the  whole  state  adopted 
or  rejected  the  law;  in  tbe  last,  it  may  be 
adopted  or  rejected  In  the  separate  counties 
by  the  vote  of  the  electors  thereof.  The  prin- 
ciples involved  in  each  case  are  the  same— 
the  law  depmds  in  each  instance  upon  a  pop- 
alar  vote  for  validity.  Following  Santo  v. 
Stete.  which  has  been  too  long  acquiesced  In 
and  too  often  approved  by  tbis  court  to  be 
now  questioned,  we  bold  that  tbe  act  of  1808, 
c  144,  is  of  force  without  regard  to  the  vote 
which  it  provides  shall  be  taken  to  determine 
the  question  of  ite  adoption  by  the  people." 
The  Supreme  Oourt  of  Indiana  has  decided 
the  question  both  ways.  In  Maize  v.  State, 
4  lud.  842,  that  court  held  that  a  Uqnor  U- 
cenae  law,  complete  in  itself  without  the 
part  relating  to  a  township  vote  for  Ite  adop- 
tion, which  was  held  invalid,  was  the  law  of 
the  stote,  with  that  part  stricken  out  The 
same  court,  in  Meshmeier  v.  Stete,  11  Ind. 
4S2,  overruled  Maize  v.  Stete,  supra,  appar- 
ently without  necessity,  bnt  by  a  divided 
court  In  People  v.  Bull,  46  N.  T.  67,  7  Am. 
Rep.  302,  the  Court  of  Appeals  of  that  stete 
held  that  an  act  fixing  tbe  time  of  election 
a  year  later  than  that  formerly  fixed  by  stat- 
ute, and  extending  the  term  of  office  of  tbe 
former  incumbent  one  year,  was  valid  as  to 
the  first  provision,  though  the  last  provision 
was  held  unconstitutional.  It  would  seem 
tbat  the  court.  In  that  case,  went  much  far- 
ther In  sustaining  tbe  constltutlcmal  part  of 
the  law,  as  separable  from  tbe  unconstitu- 
tlonat,  than  we  are  required  to  go  in  the  case 
before  u&  The  Supreme  Judicial  Court  of 
New  Hampshire  lays  down  tbe  rule  which 
we  here  invoke  in  the  following  broad  terms : 
"An  act  may  be  in  part  beyond  legislative 
aatboritr,  and  within  It  tor  the  residue ;  and, 
if  the  act  is  capable  of  being  administered  in 
the  parte  which  are  within  the  power  of  tbe 
Leglslatnre  to  auct,  it  will  so  far  be  valid. 
Fldur  T.  llcGirr,  1  Oray  (ICasaJ  1,  81  Am. 


DwL  881;  Btatt  T.  Wheeler,  S8  Oodb  290; 
Banto  v.  State,  2  Iowa,  166,  68  Am.  De& 
487."  Town  of  East  Kingston  v.  Towle,  48 
N.  H.  S7,  6S,  97  Am.  Dec  B70,  B8S. 

Under  the  rule  thus  broadlr  stated,  Oiere 
can  be  no  question  bnt  that  the  act  here  In- 
volved  can  be  administered  without  r^rd  to 
the  last  section,  and  riiould  tfaeietore  be  held 
valid  without  regard  to  that  ssctlon.  It  may 
be  objected  tba^  without  tbe  Uniting  dause, 
tUB  act  extends  to  at  least  one  Judicial  dis- 
trict to  whiOx  it  would  not  otherwise  extend, 
and  tbat  therefore,  to  that  extent,  to  ht^  the 
act  valid,  dlsregardii^  tlie  Umitetion,  would 
be  Judicial  I^diOatkm.  TMs  argument,  how- 
ever, is  not  sound.  If  the  court  is  ever  pei^ 
mitted,  in  any  case,  to  indulge  tlw  probable 
intention  of  tbe  Legislatore  to  sustain  the 
validity  of  any  act,  where  a  8^>arable  provi- 
siui  is  unconstltntlonaL  "If  tbe  legislative 
purpose  as  expressed  in  the  valid  [>ortious  of 
the  act  can  be  accomplished,  independently 
of  tbe  imconstltntlonal  imrtion,  and  conslder- 
ing  the  eotlre  act,  It  cannot  be  said  tbat  the 
Legislature  would  not  have  passed  the  valid 
portion  bad  It  been  known  that  the  invalid 
portion  must  fUl,  effect  will  be  given  to  so 
much  as  is  good."  1  Lewis*  Sutherland,  Stat- 
utory Oouatmction  (2d  Ed.)  p.  580.  "There  is 
a  difference  between  an  'exception'  and  a 
'Umitetion.'  When  a  stetute  upon  a  subject 
of  a  general  nature  is  made  to  extend  to  the 
whole  stete  in  one  part  thereof,  and  then  in 
another  part  an  attempt  is  made  to  limit  ite 
operation  to  territory  less  than  the  stete, 
the  limitetlou  may  be  disregarded;  because 
to  give  it  ^ect  would  render  the  whole  stat- 
ute unconstitntlonal;  and  such  construction 
should  be  givoi,  when  reasonable,  as  will 
uphold  the  stetute  rather  than  one  which 
would  dtfeat  It"  1  Lewis'  Sutherland,  Stet- 
ntory  Gonstructton,  p.  696;  Wllmot  v.  Buck- 
ley, 60  Ohio  St  27S.  64  N.  B.  272. 

This  court  has  niAitid  the  view  here  ex- 
pressed, even  in  a  case  where  the  separable 
unconstltotlonal  provision  was  contained  in 
the  act  as  a  proviso  to  the  only  section  In- 
volved. It  was  not  necessary  to  sustain  that 
section  to  save  tbe  act  as  a  whole.  In  Nathan 
V.  Spokane  County,  86  Wash.  2f^  76  Pac.  621, 
66  L.  R.  A.  336,  102  Am.  St  Repi  888,  the 
section  of  the  revoiue  law  relating  to  teza- 
tion  of  transitory  stocks  of  merchandise 
(Laws  of  1899,  p.  296)  was  held  valid,  though 
the  proviso  giving  a  rebate  to  the  owner  of 
the  goods  of  a  part  of  the  tax  proportional 
to  the  part  of  tbe  assessment  year  he  was  not 
to  the  county  was  rejected  as  invalid.  Clear- 
ly, there  can  be  no  stronger  pitesumption  that 
tbe  Legislators  would  have  passed  tbst  sec- 
tion without  the  proviso  than  tbat  it  would 
have  passed  the  act  here  under  ctnutderation 
without  the  limitation.  In  tbe  Nathan  Case, 
tills  court  quotes  the  following  language  from 
1  Kent's  Gcnnmentarles,  pw  468,  as  quoted  in 
Black  on  Interpretetkm  of  Laws,  p.  278: 
"mere  la  a  dlstfnetlon  in  aome  ot  Ow  bo<As 
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between  a  savins  dause  and  a  proriso  In  the 
statate;  Uiongli  the  reason  of  the  distinction 
is  not  very  apparoit.  •  •  *  It  may  be 
remarked  that  a  proviso  repugnant  to  the 
porvlew  of  the  statute  renders  It  equally 
nugatory  and  void  as  a  r^ngnant  saving 
clause,  and  It  is  difficult  to  see  why  the  act 
should  be  destroyed  by  the  one  and  not  by 
the  other,  or  why  the  proviso  and  the  saving 
clause,  when  Inconsistent  with  the  body  of 
the  act,  should  not  both  of  them  be  equally 
rejected."  The  court  continues:  "Be  this 
rule  of  construction  as  It  may,  the  foregoing 
distinction  Is  without  aignihcance,  as  applied 
to  the  facts  in  the  action  at  bar,  since  we  have 
reached  the  conclusion  that  the  proviso  of  the 
above  statute  is  void  on  constitutional 
grounds,  and  must  therefore  be  rejected. 
Eliminating  the  proviso  from  the  above  sec- 
tion 12  of  the  act  of  1895,  such  oiactment 
seems  to  be  complete  In  itself,  fuUy  author- 
izing the  assessment,  levy,  and  collection 
of  the  tax  in  question."  The  rule  in  the 
Nathan  Case  Is  followed  with  unreserved 
approval  In  HcKol^t  v.  Ho^e,  65  Wash. 
289,  297.  IM  Pac.  604,  40  L.  B.  A.  (N.  S.) 
1207,  and  Shook  r.  Sexton.  37  Wash.  600.  S14, 
?9  Pac.  1098. 

*Wh6n  we  con^der  that  U  the  limitation 
contained  in  the  last  section  of  the  act  here 
In  question  be  held  Inseparable,  if  unconstitu- 
tional. It  would  annul,  not  alone  one  provi- 
sion of  tbe  act,  bot  QtB  whole  act,  and  wholly 
defeat  the  dominant  purpose  of  the  Leglsla- 
tnre  aa  clearly  dedared  in  tiie  fliat  section 
and  carefully  worked  out  In  the  other  eleven 
sections,  this  case  presents  much  stronger 
ground  tor  holding  the  limitation  separable 
and  not  controlling,  than  Is  found  for  so 
holding  the  proviso  in  tbe  Nathan  Case. 

Conduding,  as  we  do,  Uiat  even  if  the  last 
section  of  the  statnta  in  question  be  held  nn- 
constitatlonal,  it  alone  shoold  be  rejected, 
and  should  not  be  permitted  to  defeat  the 
dominant  motive  of  the  Le^slatnre  In  pass- 
ing the  act.  It  is  manifest  that  whether  or  not 
this  last  section  be  held  nnconstitatlonal  is 
Immaterial  in  this  case.  Being  Immaterial, 
we  defer  a  determination  of  Its  constitution- 
ality until  It  shall  be  raised  in  a  case  to 
which  its  decision  is  essential.  We  bold  that, 
In  any  event,  the  remainder  of  the  act  la 
constitutional  and  valid. 

The  judgment  of  the  trial  court  Is  affirmed. 

CROW,  C.  J.,  and  GOSE,  OHADWICK, 
and  MAIN,  JJ.,  concur. 


CULBERTSON  v.  GILBEBT  HUNT  CO. 
et  aL    (No.  11,260.) 

(Supreme  Court  of  Washingtou.   May  5,  1914.) 

Venue  (J  41*)~CHANaE  or  Vehdb— Discbe- 

TION. 

The  county,  where  the  action  against  a  cor- 
porati<Mi  and  two  individuals,  for  wrongful  at- 


tat^ent,  was  pending.  Mug  tb»  one  where  the 
attachment  was  leviea  and  the  action  In  whidi 
It  was  issued  was  tried,  and  a  more  convenient 
place  of  trial  as  conceniB  the  attendance  of  wit- 
nesses, and  one  where  the  eorporatiou  had  an 
office  for  transaction  of  busioen,  tiiere  was*  nn- 
der  Rem.  &  BaL  Code,  K  206,  207,  20O,  as  to 
venue  and  change  of  venue,  at  least  no  abuse 
of  discretion  in  refusing  (Aange  to  another  coun- 
ty, a^ed  for  «ol^  on  the  groood  that  the  indi- 
vidual defendants  are  residents  thereof,  and  that 
the  corporation  has  an  office  there. 

[Ed.  Note.— For  other  cases,  see  Yenue,  Oeat. 
Dig.  SJ  62,  63;  Dec  Dig.  «  41.«] 

Department  2.  Appeal  from  Superior 
Court.   Whitman   County;    Thomas  Nelll. 

Judge. 

Action  by  Thomas  Culbertson  against  the 
Gilbert  Hunt  Company  and  others.  Judg- 
ment for  plaintiff,  and  def^idants  ai^eal. 
Affirmed. 

Samuel  R  Stnm,  of  Spokane,  for  appel- 
lanta  Ohas.  B.  HUl  and  B,  M.  Bnrgiuider. 
both  of  Colfax,  for  respondent 

VABXSB,  J.  This  is  an  action  to  neovo- 
damages  wbUsh  tbe  plaintiff  daima  resnlted 
to  blm  from  a  wrongftal  Issnance  of  an 
tachment,  and  the  levying  of  the  same  upon 
blB  property  at  the  Instance  of  19ie  defoid- 
ant  Gilbert  Hnnt  Company.  Yenllct  and 
judgment  were  rendered  against  ttu  defoid- 
ants,  from  which  they  have  appealed. 

It  Is  contended  by  counsel  for  ai^llants 
that  tbe  trial  court  erred  In  denying  tlieir 
motion  for  a  diange  of  venne  to  Spokane 
county,  made  upon  the  sole  ground  that  the 
defendants  Mitchell  and  Brewer  are  refd- 
dents  of  that  county,  and  that  Gilbert  Hunt 
Company  baa  an  office  in  that  county.  The 
attachment  was  levied  upon  the  property  of 
respondent  in  Whitman  county,  and  the  ac- 
tion in  which  the  attachment  was  Issued  wa.s 
also  tried  and  disposed  of  in  that  county, 
though  it  was  originally  commenced  in  Spo- 
kane county.    Appellant  Gilbert  Hunt  Com- 
pany is  a  corporation,  and  has  an  office  for 
the  transaction  of  Its  business  in  Whitman 
county.    Its  home  office  Is  In  Walla  Walla 
coimty.   Whatever  damages  respondent  Is  en- 
titled to  recover  In  this  action  were  occa- 
sioned In  Whitman  county  by  the  seizure  of 
his  property  therein  under  the  attachment 
Whitman  county  was  a  more  convenient  place 
of  trial  of  the  cause  than  Spokane  county 
woudl  be  In  so  far  as  the  attendance  of  wit- 
nesses Is  concoroed,  which  manifestly  was 
the  principal  convenience  to  he  considered  in 
the  trial  of  this  case.    We  are  quite  clear 
that  the  trial  jndse  acted  well  within  the 
bounds  of  his  judicial  discretion  In  denying 
the  motion  for  a  change  of  venue  to  Spoltane 
county.   Indeed,  had  he  granted  the  motion, 
there  would.  It  seems  to  us,  have  been  much 
more  room  for  arguing  that  he  thereby  abus- 
ed his  discretion.   Rem.  &  Bal.  Code,  8|  206, 
207,  209. 

Contention  Is  made  that  the  evidence  does 
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not  SDpport  the  verdict  and  jadgment  We 
deem  It  snffident  to  say  that  a  review  of 
those  portions  of  the  evidence  to  which  our 
attention  has  been  called  convinces  ns  that 
It  was  ample  to  warrant  the  conclusions 
reached  by  the  jury. 

Other  errors  are  claimed  by  counsel  for 
the  appellants.  We  think  they  do  not  call 
for  a  dlscossSon.  They  were  In  any  event 
not  prejudicial  to  appellants*  rights. 

The  judgment  is  affirmed. 

GBOW.  C.  J.,  and  VVUSERTOS,  U0BBI8, 
and  MOUNT,  JJ..  concur. 


BOWDEN  et  nx.  v.  WALLA  WALT^  VAL- 
LGX  BY.  CO.  et  al.   (No.  U.647.> 

(Saprone  Court  of  Washington.  April  23, 
1814.) 

1.  Street  BAiutoADs  {i  114*)— Action  toe 

INJUBIBB— SUFnCIKNCT  0»  EVID«HCE— COH- 
lUBUTOftT  NXOLIQXnCB, 

Fvldence,  In  an  action  for  injaries  from  a 
collifdoD  between  an  antotnobile  and  a  street 
car,  held  to  soetain  a  finding  of  contribntory 

negligence  by  the  antomobile  driver. 

[Kd.  Note.— For  other  cases,  see  Street  Rail- 
n»de,  Cent.  Dig.  81  289-260 ;  Dec.  Dig.  §  114.*] 

2.  STBEET  RaTLBOADB  (I  99'^lHJUBB»— CoN- 
TBIBtlTOBT  NeOUOBUCE. 

The  driver  of  an  automobile  approaching 
a  street  car  crossing  must  make  reasonable  use 
of  his  senses  for  his  own  safety,  and  is  ne^li- 
gnit  if  he  does  not  look  ont  for  a  car  at  a  point 
which  wUl  enable  hhn  to  determine  whether  he 
can  get  across,  and  an  automobile  driver  who, 
on  approacbiDg  an  internrban  railway  crossing, 
took  his  last  look  at  the  croesinc  at  176  feet 
therefrom,  and  did  not  afterwards  look  for  an 
approaching  car,  was  guilty  of  contributory  neg- 
H^cence. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  tS  208-216;  Dec.  Dig.  {  99.*] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  Oonnty;  Edw.  O.  Mills, 
Judge. 

Action  by  Joseph  H.  Bowden  and  wife 
agslnst  the  Walla  Walla  Valley  Ballway 
Company  and  another.  From  a  ju^ment  for 
plaintiffs,  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

Rader  &  Barker,  of  Walla  Walla,  for  ap- 
pellants. John  F.  Watson,  of  Walla  WaUa, 
for  respondents. 

MORBIS,  J.  Appeal  from  a  judf^ment  in 
an  action  to  recover  for  personal  injuries,  re- 
ceived by  respondents  in  a  collision  between 
their  automobile  and  one  of  appellant  com- 
pany's cars.  The  errors  assigned  are  In  fall- 
ing to  grant  motions  for  nonsuit  and  for 
Jadgment  notwithstanding  verdict  The  tes- 
timony of  respondents  Is  to  the  effect  that, 
on  January  26,  1913,  a  bright,  annny  day,  at 
abont  8:40  p.  m.,  tbey  approached  the  cross- 
ing where  the  collision  occurred,  driving  at 
abont  20  miles  an  hour ;  that  the  top  of  the 
automobile  was  up,  and  the  side  curtains  on 


the  l^-hond  ^de;  that,  when  about  150  to 
175  feet  Arom  the  citwslng,  they  looked  up 
and  down  the  track,  but  saw  no  car  coming, 
and  heard  no  whistles  or  other  signals  of  an 
approatdilug  car;  that  they  did  not  again 
look,  but,  reducing  the  speed  of  the  autnno- 
Ule  to  about  15  miles  an  hour,  drove  onto 
the  crossing ;  and  that,  as  tbey  reached  the 
tnsck,  the  car,  seen  then  for  the  first  time, 
came  upon  them  from  the  left,  hitting  the 
automoUle  at  about  the  front  seat.  The  ex- 
act location  of  this  crossing  does  not  appear 
in  the  record,  but  It  was  evidently  a  country 
crossing.  Mr.  Bowden  testifies  that  he  was 
familiar  vfith  the  crossing,  and  made  It  every 
afternoon ;  that  from  a  point  100  feet  from 
the  crosstaig  be  could  see  a  car  200  feet 
away ;  that  at  50  feet  he  could  aee  a  car  250 
to  300  feet;  and  at  40  feet  a  car  300  feet 
away  would  be  in  plain  sight  The  first  wit- 
ness for  respondents  was  riding  In  the  car, 
saw  the  automobile  approaching  the  car,  and 
thinks  the  automobile  and  car  were  running 
at  about  the  same  speed.  The  people  in  the 
automobile  were  not  looking  toward  the  car, 
and  seemed  to  be  unconscious  of  its  approach. 
This  witness  does  not  recall  hearing  any 
wbistlea  blown,  although  he  says  they  might 
have  been  Mown.  The  next  witness  for  re- 
spondents was  also  In  the  car,  says  he  beard 
two  short  whistles  blown  for  the  stop  at  the 
crossing,  but  heard  no  other  whistles.  The 
remaining  testimony  In  chief  in  behalf  of  the 
respondents  was  as  to  the  result  of  the  col- 
lision and  the  nature  and  extent  of  the  inju- 
ries to  both  respondents.  Appellants  then 
moved  for  a  nonsuit,  which  the  court  dented, 
saying:  "With  considerable  misgivings  I  de- 
ny the  motion  for  a  nonsuit  in  this  case.  It 
does  seem  to  me  that  there  is  a  scintilla  of 
evidence  as  to  negligence  on  the  part  of  the 
railroad  company,  and  therefore  I  will  deny 
the  motion  and  allow  an  exception." 

From  a  review  of  this  testimony,  we  think 
the  lower  court  was  in  error  in  not  granting 
a  motion  for  nonsuit.  Whether  or  not  there 
was,  as  said  by  the  lower  court,  "at  least  a 
scintilla  of  evld^ce  as  to  negligence  upon  the 
part  of  the  railroad  company"  need  not  be 
discussed. 

[1]  The  basis  of  the  motion  was  the  con- 
tributory negligence  of  the  respondents,  and 
this,  we  think,  Is  clearly  established  by  their 
own  testimony.  It  clearly  appears  that,  as 
the  car  and  automobile  were  approaching  the 
crossing  at  about  the  same  rate  of  speed,  if 
respondents  had  looked  to  the  left,  the  direc- 
tion in  which  the  car  came,  at  any  point  from 
40  to  100  feet,  before  reaching  the  crossing, 
the  approaching  car  CQuld  have  been  seen 
from  200  to  300  feet  away.  These  are  not 
facts  discovered  for  the  purpose  of  testimony 
in  this  case,  but  facts  which  had  been  within 
the  knowledge  of  the  respondent  Joseph  H. 
Bowden  for  some  time,  as  he  crossed  at  this 
point  every  afternoon,  and  knew  it  and  Its 
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•uriouidings  well.  The  011I7  look  he  saTe  In 
the  direction  from  which  the  car  came  was  at 
a  point  from  160  to  176  feet  away,  looldiig 
through  the  window  in  the  curtain.  The  car 
must  have  been  In  plain  sight  at  that  tlme^ 
according  to  the  testimony  of  the  witnesses 
for  respondoitB,  who  were  in  the  car,  end 
could  see  the  respondents  approaching  the 
car,  paying  no  attention  to  the  car,  and  ap- 
parently unconaciouB  of  its  approach. 

[2]  The  driver  of  an  automobile  approach- 
ing  such  a  crossing  as  the  one  in  this  case 
must  make  reasonable  use  of  his  senses  to 
guard  his  own  safety,  and  the  failure  to  do 
so  is  negligence.  Such  a  person  cannot  take 
a  last  look  at  160  to  176  feet  distant  from 
the  crossing,  and  then  shut  bis  eyes  and  go 
blindly  forward.  While  we  shall  not  attempt 
to  say  within  what  distance  respondents 
sbonld  have  looked  for  an  approaching  car 
before  attemptii^  the  crossing,  the  law  does 
require  that  snch  a  look  must  l>e  taken  within 
such  a  distance  as  to  enable  one  to  ancertain 
whether  or  not  there  Ls  an  approaching  car 
in  sight.  Beeman  v.  Puget  Sound  T.,  L.  & 
P.  Co.,  139  Pac.  1087,  Just  decided,  and  cases 
there  dted.  Had  reqrandents  taken  such 
precaution,  this  accident  would  not  have  hap- 
pened. 

The  Jury  retained  a  verdict  in  the  sum  of 
$800.  We  shall  not  EedCer  to  the  character  ot 
tbe  injuries  sustained  by  renwndents.  It  Is 
moagta  to  say  that  the  aam  of  9300  Is  wholly 
Inadequate  to  oonvensate  for  the  Injuries 
sustained.  Special  dam^es  were  proven  to 
the  extwt  of  nearly  $2S0,  and  It  Is  orldeDt 
from  the  sUe  of  the  verdict  that  the  Jury 
bdiered  that  tbe  respondaits  were  not  blaAie- 
leas,  and  moat,  for  this  reason,  bear  the  larg- 
er part  of  the  burden  of  the  resulting  dam- 
ages. The  following  eases  are  In  pcdnt: 
WooU  T.  Washington  R.  &  Ni  Co.,  87  Wash. 
491.  79  Pac.  007;  Gable  r.  Spokane  ft  In- 
land Empire  B.  Oo.,  00  Waah.  619.  97  Pac 
744,  28  L.  B.  A.  (N.  S.)  1224;  HeUiesen  T. 
Seattle  Slectiic  Oo.,  66  Waah.  STSt  lOS  Pac. 
4BS;  Johnson  v.  Washington  Water  Power 
Oa,  78  wash.  616, 1S2  Paa  882. 

Having  reached  this  conclusion,  we  will 
not  dtscoss  the  case  as  made  by  the  testi- 
mony of  the  appellants. 

Reversed  and  remanded,  with  directiODS  to 
dlrnnlti 

GROW,  a  J.,  and  HOUMT  and  PAHKEB. 
JJ.,  «mcar. 

ALDBEDGa   T.  OBBOON-WASHINOTON 
B.  ft  NAVIGATION  00.  et  al. 
(No.  U,739.) 
(Supreme  Court  of  Washingtos.    Affrll  28, 

1.  Bailboads  (t  828*)— CaossiRa  Accident— 

CoWTBIBtlTOBT  NlOUOENCB. 

Plaintiff,  who  had  driven  a  skittlBh  horse 
8om«  distance  along  a  highway  parallel  to  rail- 


load  tracks^  made  no  attempt  to  look  (or  tr^ns 
before  turning  onto  a  crossing  where  the  view 
was  obscured  by  high  weeds.  Held  that,  aa  he 
did  not  stop  and  luten,  and  made  no  effort  to 
look  for  trains,  be  was  gnUty  of  oontrUmtoiy 
negligence  as  a  matter  of  law. 

{£d.  Note.— For  other  ensss.  see  Bailroads, 
Cent.  Dig.  H  1067-1070;  Dec.  £Hg.  |  328.*] 

2.  Tbial  (1 178*)— YiKw— HiOHT  ot  Coubt  to 

GoZfSIDBB. 

Where  the  Jndge  snd  jury  viewed  the  place 
where  plaintifl  was  injured,  the  court,  in  rul- 
ing on  a  motion  for  directed  verdict,  may  con- 
sider the  view,  In  comieedon  with  other  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  If  401-403;  Dec.  Dig.  |  178.*] 

8.  WXTNBSSBS  (i  29*)~rKSS— ALLOWANOX. 

Witnesses  from  another  state  are  entitled 
to  mileage  from  the  state  line  to  the  point  of 

trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {|  67-68;  Dec.  Dig.  t  20.*] 

Department  2.  Appeal  from  Superior 
Court,  Walla  W^Ua  County;  Edward  G.  mis. 
Judge. 

Action  by  Otto  Wesley  Aldredge  against 
the  Oregon-Washington  Railroad  ft  Naviga- 
tion Company  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Afflrmed. 

ThoB.  H.  Br«tts  and  John  F.  Watson,  both 
of  Walla  Walla,  for  aivellant  Dunphy, 
Evans  ft  Garrecht,  of  Walla  Walla,  and  A.  C. 
Spencer  and  W.  A.  Bobbins,  botb  of  Portland, 
Or.,  for  respondents. 

MOUN^  J.   Action  for  personal  injuries. 

At  the  close  ot  all  the  eridenoe  offoed  at 
the  trial  of  the  case  in  the  court  below,  tbe 
conrt  directed  a  verdict  In  ftiTor  of  Uie 
defendants.  The  plaintiff  has  appealed  from 
the  Judgment  entned  thereon. 

It  appears  that  on  the  22d  day  of  Oetiober, 
1912,  while  the  plaintiff  was  driving  across 
the  trades  of  the  defendant  railroad  com- 
pany, he  was  run  down  by  a  train.  The  horse 
which  he  was  driving  was  killed,  or  so  bad- 
ly injured  that  it  was  necessary  to  kill  him, 
the  wagon  was  destroyed,  and  the  plaintiffs 
leg  was  broken,  and  he  was  otherwise  in- 
jured. The  plaintiff  was  injured  at  a  cross- 
ing of  the  railroad  company  described  in  the 
record  as  "Offner's  crossing."  This  crossing 
is  about  a  mile  west  of  Thirteenth  street  In 
the  city  of  Walla  Walla.  College  Place  road, 
which  Is  Immediately  south  of  the  railroad, 
extends  directly  west  from  Thirteenth  street 
to  Offner's  crossing.  This  road  is  a  com- 
m<m  public  road  60  feet  wide.  The  railway 
traxk  ot  the  defendant  company  runs  along- 
side and  parallel  with  College  Place  road 
from  the  city  of  Walla  Walla  to  Offner's 
crossing.  The  right  of  way  of  the  railroad 
company  Is  100  feet  wide.  It  adjoins  the 
highway.  The  railroad  track  is  about  the 
middle  of  the  right  of  way  of  the  railroad 
company.  The  traveled  way  Is  76  or  80  feet 
distant  from  the  tracks  of  the  railroad  com- 
pany.   As  the  railway  tracks  leave  Tbir- 
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teentl)  street  is  Walla  Walla,  the  railroad  Is 

constructed  upon  a  ^ade  above  tlw  lerel  cl 
tbe  adjolnlns  land.  Aa  It  goes  west,  t&e 
grade  la  gradually  reduced  to  about  tbe  level 
of  tlie  ground.  At  Offner'a  crossing,  where 
the  accident  occurred,  there  is  a  small  cut 
aboQt  1^  feet  in  depth  below  the  level  of  the 
natural  surface  of  the  land.  College  Place 
road,  at  the  place  where  OflFner's  croBsing 
turns  north,  is  about  3^  feet  higher  than 
the  top  of  the  rails  of  the  railroad ;  so  that 
there  is  a  slight  decline  ot  about  4  feet  In 
lOO  In  descending  from  College  Place  road  to 
tbe  railroad  tracks  at  OfFner's  crossing. 

On  the  22d  dar  of  October,  1912,  the  plain- 
tiff was  driving  west  on  CoUc^  Place  road 
in  a  covered  laundry  wagon,  which  was  be- 
ing drawn  by  one  horse.  This  laundry  wagon 
was  Inclosed,  and  at  the  sides  where  tbe 
driver  sat  were  windows  about  12  by  14 
inches  In  size.  The  front  of  the  cover  was 
open.  Along  the  right  of  way  of  the  railroad 
company,  between  the  traclEs  thereof  and  tbe 
traveled  road,  weeds  had  grown  up.  At 
Offner's  croeatng  it  appears  that  there  was  a 
bush  and  some  weeds  which  were  from  6  to  9 
feet  tall.  When  the  plaintiff  came  to  Offner's 
crossing,  he  was  driving  In  a  Jog  trot.  He 
did  not  stop,  look,  oz  listen  for  tbe  train,  but 
drove  upon  the  track  In  front  of  the  train. 
His  statement  Is,  in  substance,  as  follows: 
I  was  driving  westerly  along  the  College 
Place  road  in  a  covered  laundry  wagon,  with 
the  horse  traveling  in  a  Jog  trot,  the  wind 
was  blowing,  and  I  knew  nothing  of  the  train 
coming;  didn't  know  that  there  was  a  train 
running  out  at  that  time.  As  the  horse  turn- 
ed from  tbe  Coll^  Place  road  onto  the  Off- 
ner  crossing.  I  looked,  hut  did  not  see  any- 
thing. I  went  by  some  boshes,  and  saw  the 
train  coming  right  onto  me.  It  was  then  too 
late  to  stop  the  horse  or  do  anything  else. 
The  horse  was  right  on  tbe  track.  I  didn't 
hear  any  bell,  and  no  whistle  was  blown 
within  hearing  distance  or  bell  rung,  or  1 
should  have  beard  them.  The  next  thing  1 
was  piled  up  In  tbe  brush.  The  road  leading 
over  Offner's  crossing  turns  north  from  the 
C<Alege  Place  road;  that  Is,  It  turns  to  the 
right;  the  road  was  on  some  Uttle  decline. 
I  was  driving  a  fairly  good  horse,  but  he  was 
skittish  ot  tbe  railroad,  and,  when  crossing 
railroad  tradts,  yon  had  to  watdi  bim. 

There  was  evidence  to  the  effect  that  tbe 
train  cmidflted  of  three  cars  and  tbe  locmno- 
tlve;  It  «u  mnning  at  about  its  nanal  rate 
of  speed— ftom  26  to  30  miles  an  hour^-on 
a  alight  downgrade^  vlth  a  light  throttle;  It 
was  making  no  noise,  except  the  noise  of  tbe 
wheels  upon  tiie  rails  a>  they  crossed  the 
flalqilateB  or  Joints. 

At  the  dose  of  the  plaintiff's  evidaice,  the 
defradants  moved  the  court  tor  a  nonsuit  tor 
the  reasons:  First,  that  the  evidence  proved 
dutt  the  plaintifl  did  not  stop,  look,  or  listen, 
M  drove  npon  the  crosslnc  without  paying 
toy  attention  to  what  he  mu  doing;  and  was 


therefore  guilty  of  contributory  n^tUgence'r 
second,  that,  before  crossing  the  railroad 
trade.  It  was  the  duty  of  the  plaintifl  to  look 
and  listen  at  a  place  where  an  observatlou 
of  the  track  could  be  made,  which  he  foiled 
to  do;  and,  third,  that  the  plaintiff  drove 
upon  the  trade  directly  In  front  of  the  mov- 
ing train  without  taking  any  precautions  for 
his  safety.  This  motion  was  denied  by  the 
court,  and  the  defendants*  evidence  was  then 
offered.  At  the  close  of  all  the  evidence,  the 
court  and  the  Jury  viewed  the  prmlses  where 
the  acddent  occurred,  and  thereafter  a  motion 
for  a  nonsuit  was  made  upon  substantially 
the  same  grounds  as  heretofore  stated.  Tbe 
court  sustained  tbe  motion,  and  directed  a 
verdict  for  tbe  defendant,  saying:  "I  recog- 
nize the  rule  that  It  is  the  duty  of  tbe  court 
where  there  are  disputed  questions  of  fact, 
or  where  different  Inferences  might  be  drawn 
by  reasonable  men  from  tbe  facts  In  evidence, 
that  It  Is  the  duty  of  the  court  to  submit  that 
question  to  tbe  Jury.  If  this  case  were  before 
the  court  now  on  the  oral  testimony  given 
In  tbe  courtroom  here,  I  would  permit  It  to 
go  to  the  Jury,  but  I  think  the  court  is  en- 
titled to  take  into  mnsideratlon  what  was 
disclosed  on  the  view  as  well  as  tbe  Jury  Is. 
While  it  Is  true  that  the  burden  of  proof  of 
contributory  negligence  Is  upon  tbe  defend- 
ant, and  the  burden  of  proof  practically  in- 
cludes that  condition.  It  Is  also  true  that  tbe 
burden  of  proof  of  tbe  last  clear  chance  doc- 
trine is  upon  the  plaintiff.  The  duty  of  the 
engineer  is  not  to  look  to  the  side  of  tbe 
track  as  he  is  running,  but  to  the  track  ahead 
of  him.  He  is  not  bound  to  expect  a  man  is 
going  to  turn  in  that  way  across  tbe  road 
when  be  Is  driving  along  the  road  parallel 
to  the  tra(^  From  tbe  evidence  In  this  case 
and  from  the  view  In  tbe  case,  if  this  man 
bad  looked,  he  could  have  seen,  and,  If  he  had 
listened,  he  could  have  heard,  and  the  testi- 
mony Is  that  be  did  neither  of  those  things. 
It  Is  clear  that,  if  he  bad  stopped,  be  could 
have  both  heard  and  seen.  From  the  evi- 
dence there  Is  only  one  point  from  which  be 
could  not  have  seen  that  train  or  heard  it. 
and  that  was  behind  the  growth  of  bashes 
and  weeds.  Assuming,  then,  that  the  growth 
testified  to  was  much  higher  than  It  is  now ; 
that  evidence,  as  it  will  be  remembered,  was 
be  was  In  a  wagon.  Ttaere  is  no  contention 
that  be  stopped  at  aU,  and,  while  it  is  regret- 
table, in  my  mind,  it  seems  to  me  It  Is  the- 
duty  of  tbe  coart  to  direct  a  verdict,  or  s^ 
aside  the  JucUpnent  notwithstanding  the  ver- 
dict. Tbe  hone,  as  testified  to,  was  a  skittish 
hors^  and  was  afraid  of  trains ;  coiseciuaitly, 
U  he  conld  not  see  or  bear  ttie  train,  It  was 
his  duty  to  take  a  little  more  precaution  than 
with  a  horse  that  had  no  fear.  He  was  famil- 
iar with  this  crossing:  He  had  crossed  it 
many  times  as  a  laundryman.  Yean  ago  he 
bad  crossed  It  as  a  hack  driver.  He  was  Just 
as  familiar  with  conditions  as  defendants. 
My  view  of  the  law  on  this  Is  that  U  Is  the 
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duty  of  the  court  to  direct  tibe  jury  to  retnm 
a  verdict  for  tbe  defendants,  and  I  do  so." 

[1]  Counsel  for  the  appellant,  with  much 
earnestness,  and  with  many  quotations  from 
anthorlttes,  argue  that  the  court  should  have 
submitted  the  question  of  contributory  negli- 
gence to  the  Jury;  that  It  was  error  for  the 
court  to  decide,  as  a  matter  of  law,  that  the 
appellant  was  guilty  of  contributory  negli- 
gence. We  deem  It  unnecessary  to  review  the 
many  authorities  dted  upon  this  subject  and 
discussed  In  the  briefs ;  for  It  seems  clear  to 
us,  from  all  the  facts  in  this  case,  that  there 
can  be  no  question  that  the  appellant  was 
guilty  of  contributory  negligence  In  driving 
upon  the  railroad  track  without  taking  some 
precautions  for  his  safety.  The  evidence 
shows  affirmatively  and  conclusively  that  the 
appellant  took  no  precautions  whatever  for 
bis  safety.  When  he  was  driving  along  the 
public  highway  parallel  with  the  railway 
tracks,  by  simply  looking  back  he  could  have 
seen  the  approaching  train.  It  Is  true,  when 
he  turned  to  his  right  to  cross  the  railway 
tracks  at  Offner's  crossing,  there  were  some 
bushes  and  weeds  which  some  of  the  witness- 
es testified  were  from  6  to  9  feet  high.  Yet, 
before  coming  to  those  weeds,  and  after  pass- 
ing them,  the  track,  or  train  at  least,  was 
plainly  to  be  seen,  If  the  appellant  had  look- 
ed In  its  direction.  This  be  failed  to  do, 
and  drove  upon  the  track  Immediately  in 
front  of  the  train,  so  that  the  engine  struck 
his  horse  and  wagon,  killed  the  horse,  de- 
molished the  wagon,  and  injured  the  ap- 
pellant It  la  inconc^vable,  under  these 
facts,  how  any  reasonable  man  could  say 
that  the  aK^ellant  was  not  guilty  of  contribu- 
tory negligence.  About  300  feet  before  he 
reached  the  turn  at  Offner's  crossing  he  pass- 
ed a  man  driving  in  the  same  direction,  and 
coming  from  the  opposite  direction  was  an* 
other  witness  who  saw  the  appellant,  and 
saw  that  he  was  about  to  drive  upon  the 
track  In  front  of  the  train,  and  attempted  to 
warn  him,  but  the  warning,  If  the  appellant 
heard  it,  was  unheeded.  These  witnesses 
saw  the  train,  saw  it  approaching  the  cross- 
ing, and  saw  die  danger  into  which  the  appel- 
lant was  dxivlng.  Itiia  case  Is  a  much  weak-  [ 
er  case  In  favor  of  the  appellant  than  the 
case  of  Holland  t.  Northern  Padflc  Railway 
Co^  6S  Wash.  266.  104  Pac.  2S2,  because  in 
that  case  the  approaching  train  was  obacnred 
by  a  dond  of  dust  raised  by  the  wind.  The 
plaintiff  In  that  case  stepped,  looked,  and  lis- 
tened before  attempting  to  cross  the  railroad 
track.  After  he  liad  done  this,  and  not  see- 
ing the  train,  he  drove  upon  the  track  and 
was  Injured.  Tbe  court  in  that  case  directed 
a  Terdlct  In  favor  of  the  defendant,  and  we 
affirmed  the  Judgment 

In  the  case  at  Woolf  t.  Washington  "B^.  ft 
Navigation  Co.,  37  Wash.  401,  TO  Pac.  907,  we 
held  that  a  traveler  who  drove  a  team  upon 
a  railroad  crossing  at  a  point  where,  for  a 


considerable  distance,  he  had  an  anobstntcted 
view  of  an  approachhig  locomotlTe  was  gaUts 
of  contributory  n^llgence  as  a  matter  of 
law,  where  he  drove  onto  the  crossing  either 
witibout  looking,  or  looked  and  whipped  up 
his  horses  In  an  endeavor  to  cross  ahead  of 
the  engine. 

In  Johnson  v.  Washington  Water  Power 
Co.,  73  Wash.  616, 132  Pac.  392,  we  held  that 
the  driver  of  a  wagon  was  guilty  of  contrlbn- 
tory  negligence,  where  he  saw  an  approach- 
ing street  car  700  feet  away  and  drove  on- 
to the  track  without  looking  Just  before  do- 
ing so. 

See,  also,  Bowden  v.  Walla  Walla  Yalley 
Ry.  Co.,  140  Pac.  549. 

Many  other  cases  of  this  diaracter  might 
be  cited  from  this  court  to  the  same  effect ; 
but  the  cases  already  dted  are  suffident  to 
show  that  the  trial  court  did  not  err  In  hold- 
ing that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and  there- 
fore not  entitled  to  recover. 

[2]  Counsel  for  the  appellant  argue  that 
the  court  erroneously  considered  the  view  of 
the  premises  as  evidence,  and  therefore  di- 
rected a  verdict  Tbe  court  was,  no  doubt, 
authorized  to  consider  such  view  the  same  as 
the  Jury;  and,  when  It  appeared  to  the  C6art 
from  the  testimony  of  witnesses  and  the 
view  that  certain  facts  existed,  the  coart 
then  could  consider  such  facts  as  established  ' 
facts  In  the  case.  Seattle  ft  Montana  By. 
Co.  V.  Roeder,  30  Wash.  244,  70  Pac.  488^  »4 
Am.  St.  Rep.  864. 

[3]  The  appellant  also  argnes  that  the 
court  erred  In  allowing  certain  witnesses 
from  the  state  of  Oregon  who  attended  upon 
the  trial  of  the  case  mileage  from  the  state 
line  to  Walla  Walla.  This  court  has  uni- 
formly held  that  It  Is  proper  to  allow  such 
mileage  to  such  witnesses.  Carlson  Bros.  v. 
Van  de  Venter,  19  Wash.  32,  52  Pat  S2S; 
State  V.  Lorenz,  22  Wash.  289,  60  Pac.  644 : 
Wohlf orth  V.  Knppler,  187  Pac.  477. 

The  Judgment  appealed  from  Is  tbwefore 
affirmed. 

OBOW,  a  J.,  and  UORBIS  and  PABS:eR. 
JJ^  concur. 


RALSTON  et  aL  v.  ROYAL  INS.  CO.,  I/IT)., 

OF  LIVERPOOL.    (No.  11,705.) 
(Supreme  Court  of  Washington.  May  8, 1914.) 

1.  iNSUUROt  (1  229*)— Casobzution— No- 

nCE— SlOHATVRB. 

The  notice  of  cancellation  of  an  insurance 

fiolicy,  though  signed  only  is  tbe  name  of  the 
DBuraoce  company's  agents,  in  the  same  man- 
ner that  the  policy  was  signed,  is  suffident;  the 
letter  accompanying  it  advising  insured  tbe  com- 
pany was  demanding  the  cancellation. 

[Ed.  Note.— For  other  cases,  see  Tosurance, 
Cent.  Dig.  §S  600-C08;  Dec  Dig.  {  229:*1 

2.  Insubanck  <|  229*)— Oaitobllaiiov— No- 
tick— Effect. 

The  notice  of  the  Insurer  to  insured,  stat- 
ing tfaat  If  the  premium  ia  not  paid  by  a  cer- 
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tain  hour,  the  policy  '*wlll  stand  canceled  for 
nonpayinent  of  premiums  witbout  furtb^  no- 
tice," u  a  notice  oC  cancellatioa,  and  not  a  mere 
npression  of  Intention  to  cancel  at  a  fntore 
time. 

[Ed.  TiM»j~F6r  oChtr  cuea,  iM  InannuMa, 
Cent  Dig.  SI  000-S08;  DecTDlg.  1  m*] 

TicE— Time  of  Notice. 
Though  an  insurance  policy  provides  that 
it  mar  he  canceled  on  five  aaj^  notice,  a  notice 
naming  an  hour,  within  five  daTi  aftar  laedpt  of 
it,  whoi,  if  premium  ia  not  paid,  the  policy  will 
stand  canceled,  is  not  void,  but  becomea  effective 
fire  days  after  its  receipt. 

[Ed.  Note.— For  other  caaea,  aee  Inaarance, 
Cent  Dig.  U  600-003;  Dec;  Dig.  |  220.*] 

4.  1N8T7UITCE  (|  282*>— CUTOKLUTIOR. 

Insnred  beng  notifiad  that  if  the  pnmiDin 

is  not  paid  by  a  certain  time  the  polier  wUl 
itand  canceled  without  further  notice,  and  pay- 
ment not  being  made,  and  the  manager  <rf  the 
insurer'a  agent  directing  die  poUcy  to  be  cancel- 
ed on  the  books  of  tk«  oomp«ny,  there  la  a  can* 
ceUation  in  fact 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  SMt;  Dec.  Dig.  f  282.*] 

D^^ortment  L  Appeal  Irom  Superior 
Conrt,  Kins  Gonntr;  Boyd  J.  TaUman,  Judg& 

Action  by  Bowman  Balaton  and  another 
against  the  Boyal  Inauraitce  Company.  Ltd., 
of  LlverpooL  Judgment  for  defendant,  and 
plaintiffs  appeal.  Affirmed. 

Arctander  ft  Jacobien,  of  Seattle,  for  ap- 
pellants. Granger  ft  (^arke,  of  Seattle,  for 
respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  apon  a  fixe  insurance  policy.  The 
facts  are  snbstantlally  as  follows:  On  Sep- 
tember 25.  1912,  the  Boyal  Insurance  Com- 
pany, through  its  agent.  Calhoun,  Denny  ft 
Ewlng,  incorporated,  Isaned  to  Bowman  Bal- 
ston  an  Insurance  policy  covering  household 
furniture.  Among  the  artldea  included  was  a 
plana  As  to  this  it  was  provided  that  loss, 
if  any,  diould  be  payable  to  Eilers  Music 
Hous^  as  Its  Interest  might  aroear.  The 
term  ^  the  policy  was  for  one  year  from  the 
2lth  day  of  October,  1912,  to  the  24th  day  of 
October,  1913.  The  claose  in  the  policy  cov- 
ering tiie  right  of  cancellaUon  was  this: 
'^Thls  policy  shall  be  canceled  at  any  time  at 
the  rcQuest  of  the  insured;  or  by  the  com- 
pany by  giving  five  days-'  notice  of  such  can- 
cellation." The  premium  or  consideration 
for  whlA  the  policy  was  issued  was  the  sum 
of  ¥18.88.  This  at  no  time  has  been  paid.  On 
P^roary  4.  IMS,  flie  following  notice  of  can- 
cellation fey  r^stered  mall  was  sent  to 
both  Ralston  and  the  Eflers  Mnsie  House, 
and  was  recedved  on  the  day  following :  "No- 
tice of  Cancellation  fk>r  Nonpayment  of  Pie- 
ndnm.  Seattle,  Wash.,  Feb.  4, 1913.  To  Mr. 
Bowman  Balston,  1408  Second  Avenue,  City, 
and  Eilers  Music  House,  Mortgagee:  3rd  & 
University,  City.  You  are  hereby  notified, 
that  payment  has  not  been  made  at  this  office 
of  the  premium  of  $18.88  under  policy  No. 
WSn,  dated  October  24tfa,  1912,  for  $1250.00 


covering  on  household  goods  aad  piano  is- 
sued for  yon  aa  anillcatUm  of  yonraelf  In  the 
Boyal  Insurance  Company,  Ltd.,  of  Llver- 
pocH.  Demand  Is  thawtoie  made  on  you  for 
said  premium,  and  unless  the  same  be  paid 
on  or  before  12  o'ldodc  no<m  of  Qte  ninth  day 
of  Febmary,  1918,  at  our  office  in  Seattle 
Washington,  said  policy  including  the  mort 
gage  agreement,  if  any,  wlU  stand  canceled 
for  nonpayment  of  premium,  without  further 
notice,  and  all  liability  tbereonder  immedi- 
ately cease  and  determine  after  said  hour 
and  date.  In  event  of  cancellation  as  above, 
yon  will  be  held  liable  for  the  pro  rata  earn- 
ed premium  of  fl.87,  which  must  be  paid  at 
onr  office,  or  to  our  collector  without  delay. 
Calhoun,  Denny  ft  Ewing,  by  E,  Arnold, 
Agent,  OOIoe  201-7  Alaska  BIdg."  On  Febru- 
ary 13, '  1013,  the  propwty  covered  by  ttie 
policy  was  damaged  or  destroyed  by  fire. 
Thereafter,  and  on  the  12th  day  of  AprU, 
1918,  the  present  action  was  Instituted  to  re- 
cover the  loss  sustained  by  the  flie.  After 
the  issues  wen  formed  the  cause  came  on  for 
trial  before  the  court  without  a  Jary.  A 
Judgment  was  entered  dismissing  the  action. 
The  plaintiffs  appeal. 

The  only  question  presented  upon  the  rec- 
ord is  whether  the  Insurance  policy  had  been 
canceled  prior  to  the  time  the  fire  occurred. 

[1]  It  Is  first  argued  that  the  cancellation 
notice  was  not  the  act  of  the  insnrance  com- 
pany because  It  did  not  purport  to  be  signed 
by  It.  But  this  contention  Is  without  merit 
On  the  face  of  the  policy,  after  what  pur- 
ports to  be  the  signature  of  the  Insurance 
company,  there  is  the  signature  of  Calhoun, 
Denny  ft  Swing,  as  agent.  During  the  trial 
the  appellants  admitted  that  the  agent  Cal- 
houn, Denny  ft  Bwlng,  at  the  time  of  the  Is- 
euance  of  ^e  policy  had,  and  ever  since  have 
had,  written  authority  from  the  Insurance 
company  to  cancel  policies.  When  the  notice 
of  cancellation  was  sent,  it  was  accompanied 
by  a  letter  which  advised  Balston  that  the 
company  was  demanding  the  cancellation  of 
the  policy  If  the  premium  were  not  paid.  It 
would  seem  that  nothing  further  need  be 
said  upon  this  point 

[I]  It  Is  next  argued  tAat  the  notice  served 
did  not  purport  to  be  a  present  cancellation, 
but  Indicated  only  an  Intention  to  cancel  at  a 
fntare  time,  conditioned  upon  the  nonpayment 
of  the  premium.  Many  authorities  are  dted 
sustaining  the  rule  that  a  notice  whldi  only 
shows  an  tnt«itlon  to  cancel  at  a  future 
time,  and  upon  noncompliance  with  certain 
conditions,  Is  not  sufficient  A  review  of  these 
authorities  would  render  little,  if  any,  aid, 
as  each  case  must  depend  to  a  large  extent 
upon  the  language  of  the  cancellation  notice. 
In  the  present  case  the  notice  is  more  than  a 
mere  expression  of  an  intention  to  cancel  at 
a  future  date ;  it  is  an  unequivocal  declara- 
tion that  If  the  premium  Is  not  paid  on  or 
before  12  o'clock  noon  of  the  day  named,  then 
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the  poli<7  "will  stand  canceled  for  nonpay- 
ment of  premium  without  further  notice." 
Language  could  hardly  make  It  plainer  that 
It  was  the  intention.  If  the  premium  were  not 
paid  as  Indicated,  that  then  the  policy  was 
canceled,  and  this  without  further  notice. 
We  think  the  record  shows  tliat  Balston  so 
understood  the  notice.  After  the  fire  he  call- 
ed upon  the  manager  of  the  Insurance  depart- 
ment of  Calhoun,  Denny  &  Ewing,  and  desir- 
ed to  pay  the  premium  and  have  the  policy 
reinstated.  Balston  denied  tliat  he  in  this 
conTersatlon  recognized  that  the  policy  had 
been  canceled.  But  the  weight  of  the  evi- 
dence is  against  his  i>osltlon.  On  the  same 
day  be  addressed  a  letter  to  W.  M.  Calhoun, 
of  Calhoun,  Denny  &  Ewlng,  In  which  he 
stated  that  he  would  esteem  it  a  great  favor 
if  Mr.  Calhoun  would  Influence  his  company 
to  audit  tlie  claim.  In  this  letter  he  makes 
no  daim  that  the  policy  bad  not  been  cancel- 
ed. A  notice  of  cancellation,  whi<^  states 
that  the  poli<!y  will  stand  canceled  withonc 
further  notice,  at  a  certain  time,  unless  the 
pr^nlum  be  paid,  woriu  a  resdssku  of  the 
contract  of  insurance  if  tbsce  be  not  a  pay- 
ment of  the  premium  priw  to  the  time  that 
the  notlee  of  cancellation  becomes  operative. 

In  Bergsoa  t.  Builders'  Ins.  Co.,  38  Gal. 
541,  it  is  said :  **The  company  havii^  noti- 
fied the  insured  that  if  the  balance  of  the 
premium  was  not  paid  by  the  Slst  day  of 
Deconber,  the  company  would  cancel  the 
policy  on  the  folloirtng  day— that  is,  treat 
it  as  rescinded— and  the  numey  not  having 
been  paid  by  the  day  mentioned,  the  company 
bad  the  right  to  treat  it  as  resdnded  txom 
that  time.  No  further  act  was  requisite  on 
the  part  of  the  company  to  effect  the  reads- 
aion.  No  money  was  required  to  be  returned 
to  the  insured,  for  none  was  due  them ;  and 
notice  that  the  contract  had  been  resdnded 
was  not  necessary  to  be  given,  for  they  were 
already  informed  that  it  would  be  rescinded 
If  they  did  not  pay  the  premium,  and  the  no- 
tice would  not  have  enabled  them  to  have 
protected  themselves  in  any  manner,  under 
the  contract,  nor  to  have  avoided  or  obviated 
the  rescission." 

[3]  It  is  also  claimed  that  the  cancellation 
notice  was  void  because  it  fixed  the  date  of 
cancellation  as  the  9th,  at  12  o'clock  which 
was  only  four  days  after  the  delivery  of  the 
notice,  and  the  policy  provided  that  it  might 
be  canceled  upon  five  days'  notice.  Under 
this  clause  of  the  policy,  no  notice  of  cancel- 
lation could  be  effective  until  five  days  after 
Its  delivery.  The  notice  was  deltverd  on  the 
5th.  The  flte  occurred  on  the  13th.  It  thus 
appears  that  more  than  five  days  had  expir- 
ed between  the  time  of  the  receipt  of  the  no- 
tice and  loss  occasioned  by  the  flte.  The  no- 
tice would  become  effective  five  days  after  it 
had  been  received,  notwithstanding  the  fact 
that  it  specified  a  shorter  period.  In  Com- 
mercial Union  Fire  Ins.  Co.  v.  King  (Ark.) 


166  S.  W.  446,  the  policy  upon  which  the 
action  was  based  reauired  a  five  days'  notice 
of  cancellation.  The  letter  of  cancellation 
stated  that :  "We  will  cancel  this  policy  to- 
morrow," which  would  be  only  one  day's  no- 
tice Instead  of  five.  It  was  held  that  the  no- 
tice of  cancellation  became  effective  Are  days 
after  its  receipt  by  ttie  assured. 

[4]  One  other  argumoit  will  be  noticed.  It 
is  daimed  that  no  cancellation  in  fkct  to<A 
place.  The  notice  of  cancellation  was  so  uo- 
equlvocal  in  terms  as  to  admit  of  no  doubt 
that  at  the  expiration  of  the  time  spedfled, 
if  the  premium  had  not  previonsly  been  paid, 
the  policy  would  in  fact  stand  canceled,  and 
this,  as  already  stated,  without  further  no- 
tice. The  evidence  also  shovra  that  the  man- 
ager the  Insurance  department  of  Calhoun, 
Denny  A  Swing,  directed  that  the  policy  be 
canceled  upon  fbm  bocAs  of  the  company. 

Fbiding  no  merit  in  any  of  the  assignments 
of  error,  tb»  judgment  wfU  be  affirmed. 

CROW,  C.  J.,  and  BLUS,  GOSB^  and 
CHADWIOK,  JJ.,  concur. 


JETT  V.  OLD  NAT.  BANK  BLDG.  CO. 
(No.  11,751.) 
(Sapreme  Court  of  Washington.   May  8,  1914.) 
Afpeax.  and  Ebbob  (8  977*)— Discbetiok  or 

TbIAL     (jOUBT-CONDmONAI.     ObDBBS  FOB 

New  Tbial. 

The  actioD  of  the  trial  court  in  granting  a 
moti<m  for  new  trial  after  verdict  for  plaintiff, 
.unless  he  will  accept  a  reduced  judgment,  will 
not  be  disturbed,  unless  the  court  abused  its 
discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  SSeO-SSiB;  Dec.  Dig.  { 

Departmoit  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  h.  Keenan, 
Judge. 

Action  by  W.  M.  Jett  against  the  Old  Na- 
tional Bank  Building  Company.  From  an 
order  granting  a  new  bial  aftra:  Judgment 
for  plaintiff  unless  he  accepts  a  judgment 
for  a  less  sum,  be  appeals.  Affirmed. 

LuduB  G.  Nash  and  S.  A.  Mann,  both 
of  Spokane,  tor  appellant  Cannon,  Ferris 
&  Swan,  of  Spokane,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  personal  injuries  al- 
leged to  be  caused  by  negligence  chai^eable 
to  the  defendant.  On  the  9tb  day  of  August 
1912,  the  defend&nt  ovrned  and  opmted  in 
the  dty  of  Spokane  a  IS-story  office  aod 
bank  building.  In  this  building  were  Install- 
ed elevators  operated  by  electric  power.  On 
the  date  mentioned  the  plaintiff  entered  one 
of  these  elevators  for  the  purpose  of  being 
conveyed  to  an  upper  story  In  the  building. 
Owing  to  what  he  claims  was  the  negligence 
of  the  operator  of  the  elevator,  he  was 
thrown  out  of  the  elevator  and  predpitated 
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to  tbe  bottom  of  Om  abaft,  anafalntng  tbe  In* 
Juries  m  aooount  of  wblCh  recoveiy  la  aooght 
After  tlie  laaaea  were  formed,  the  cauae  was 
tried  bebm  tbe  court  and  a  Jury.  ▲  rer^ct 
tor  ttie  plaintiff  In  ttte  aora  ot  96,000  vaa  la- 
tumed.  Thereafter  tbe  defendant  moved  the 
court  for  Jndsment  non  obatante  veredicto, 
and  In  tbe  alternative  for  a  new  trial.  The 
former  motion  was  oTemUed ;  the  latter  waa 
granted,  nnleea  the  plalntlfl  within  10  days 
from  the  entry  of  the  order  filed  an  election 
to  accept  a  jadgment  for  $2,600^  In  which 
event  the  motion  for  new  trial  would  be  de- 
nied. Tbe  plalntlfl  declined  to  make  the 
election  to  accept  judgment  for  tbe  anm  nam- 
ed, and  appealed  from  the  order. 

The  only  question  which  the  record  pre- 
sents la  whether  tbe  court  In  entering  the 
order  that  the  appellant  accept  the  sum 
of  $2,500,  or  In  the  altematlTe  granting  a 
new  trial,  abased  Its  discretion.  From  a  con- 
sideration (tf  the  entire  record  we  are  nn- 
able  to  hold  that  there  was  an  abuse  of  dl»- 
cretion.  Since  there  la  to  be  another  trial, 
we  refrain  from  making  any  detailed  refer* 
enoe  to  or  comment  upon  tbe  focte.  Upon  the 
authority  of  the  following  cases,  the  Jadg- 
mmt  wlU  be  affirmed:  Wlnnlngham  t.  Phil- 
brick,  56  Waah.  88,  106  Pac  144;  McOwen 
T.  Electric  Gc,  48  Wash.  862,  0S  Pac.  618; 
Hamnumd  T.  mhimw,  78  Waah.  SQ8,  181 
Pac.  641. 

Afflnned. 

CROW,  a  J.,  and  BLLIS,  GOS^  and 
(SADWIOK,  JJ.,  concnr. 


STATB  ex.  reL  BROWN.  Jnatioa  of  the  Peace, 
v.  SUPERIOR  COURT  FOB  KING 
COUNTY  et  al.   (No.  11,»21.) 

fSnpreme  Gorart  of  Washington.  May  8,  lffl4.) 
Punorr  (f  4*)  —  Sbntencb  —  GoHiruniva  bt 

JuSnCB— StATUTBB— "COK  VIOTION. " 

Laws  1918,  c  28,  I  2,  anbd.  2,  glTea  no 
tDdiority  to  a  justica  of  tbe  peace  to  snqiend 
or  conuDute  the  sentence  of  one  convicted  and 
fratenced  to  Imprisonment  for  wlllfal  nonsup- 
port  of  ^fe  or  children ;  It  merely  givioff  au- 
tltority  to  take  a  recognisance  for  payments 
for  the  wife  or  children,  instead  of  impoHing 
fiae  or  imprisonment,  and  "conviction"  in  tbe 
daase  aatnorizing  snch  order  "before  trial  or 
after  conviction,"  meaning,  in.  view  of  the  lan- 
Cnage  of  snbdlvinon  8,  conviction  and  sen- 
tenoe,"  after  a  finding  of  guilty,  and  before 
impoaitlott  of  aeatence. 

[Ed.  Note.— For  other  cases,  see  Pardons, 
Cent  Dig.  H  4-6^;  I>ec.  Dig.  i  4.« 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1684-1581.] 

Department  2.  Writ  of  review,  on  the  re- 
lation of  Fred  G.  Brown,  Justice  of  tbe 
Peace  for  Seattle  Precinct,  King  Goun^, 
against  tbe  Superior  Gonrt  for  King  Gonn^, 
ud  A.  W.  Frattf ,  as  (uie  of  tbe  Judges  ttaere- 
of,  to  review  the  granting  of  a  writ  of  pro* 
hlbiUon.  Affirmed. 


Tocher  A  Hyland,  of  Seattle,  for  relator. 
Jdin  F.  Murphy,  ot  Seattle,  for  reqiondent 

MOBBIS,  J.  This  writ  calls  for  an  inter- 
pretation of  chapter  28,  p.  71,  Laws  of  1913, 
known  as  the  "Lazy  Husband"  act.  The  re- 
lator is  one  of  the  justices  of  the  peace  for 
Seattle  precinct  On  October  14,  1013,  a 
complaint  was  filed  by  Viola  Mlkkelson, 
charging  her  husband,  James  Mlkkelson. 
with  willfully  failing  and  neglecting  to  fur- 
nish support  for  his  wife  and  minor  chil- 
dren. Under  this  complaint  James  Mlkkel- 
son was  taken  into  custody,  and  on  the  20th 
of  October  a  bearing  was  bad  upon  tbe 
complaint,  when  the  Justice  found  the  de- 
fendant guilty  as  charged,  and  a«Qtenced 
him  to  Imprisonment  in  the  King  county  Jail 
for  the  period  of  182  days  at  hard  labor,  and 
further  ordered  that  the  defendant  be  placed 
at  work  upon  the  public  roads  or  highways 
during  the  term  of  182  days,  and  tiiat  the 
board  of  county  conmiissioners  pay  to  the 
wife  $1.60  per  day  out  of  the  general  fund 
for  the  support  of  the  said  wife  and  chil- 
dren. A  commitment  was  dnly  issued  to  the 
sheriff,  and,  in  pursuance  of  the  judgment 
and  the  commitment,  Mlkkelson  was  placed 
at  work  upon  the  public  highways.  Subse- 
quently, and  on  February  21,  1914,  the  re- 
lator issued  an  order,  directed  to  the  sheriff, 
commanding  him  to  bring  the  body  of  James 
Mlkkelson  before  him  at  his  courtroom  on 
the  25th  day  of  February,  1914;  whereup<m 
the  prosecuting  attorney  of  King  county  sued 
oat  a  writ  of  prohibition  in  the  lower  court, 
alleging  In  his  petition,  in  substance,  that 
the  purpose  and  intent  of  the  relator  In  or- 
dering Mlkkelson  to  be  brought  before  him 
was  to  commute  the  unexpired  Jail  sentence. 
The  application  for  the  writ  coming  on  to  be 
heard  In  the  lower  court,  relator  appeared 
and  moved  to  quash,  which  motion  was  de- 
nied. Relator  electing  to  stand  upon  bis 
motion,  final  Judgment  granting  tbe  writ 
was  entered.  Relator  now  comes  to  this 
court  seeking  this  writ  to  review  the  deci- 
sion of  the  lower  court  in  granting  the  writ 
of  prohibition. 

Tbe  application  for  the  writ  here  suKCsts 
bnt  one  qneetlon:  Did  the  relator  have  pow- 
er to  suspend  or  commute  the  sentence  of 
James  Mlkkelson?  Leaving  out  any  ques- 
tiou  as  to  the  validity  of  a  statute  attempting 
to  confer  upon  justices  of  tbe  peace  the  pow- 
er to  commute  sentences,  let  us  examine  this 
statute  to  ascertain  If  snch  power  can  be 
Inferred  from  its  languaga.  The  act  (Iaws 
1918,  c.  28),  10  tar  as  it  la  bera  material,  la 
aa  follows: 

"Sec.  2.  In  any  case  nnmerated  In  the 
previous  sectton,  the  court  may  vender  tme 
ot  tbe  following  ordm: 

"Ist  Should  a  fine  be  Imposed  It  may  be 
directed  the  court  to  be  paid  In  whole  or 
in  part  to  the  wife,  or  to  the  guardian,  or 
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to  the  custodian  of  the  ddld  or  children,  or 
to  an  Individual  appointed  by  the  court  as 
trustee. 

"2ad.  Before  trial,  or  after  conrlctlon,  with 
the  consent  of  the  defendant,  tbe  court,  In 
Its  dtocretion,  having  regard  to  the  clrcnm- 
stances  and  to  the  financial  ability  or  earn- 
ing capacity  of  the  defendant,  shall  have  the 
power  to  make  an  order,  which  shall  be 
subject  to  change  by  It  from  time  to  time 
as  drcnmatanees  may  require,  directing  the 
defendant  to  pay  a  certain  stun  weekly  dur- 
ing such  time  as  the  court  may  direct,  to 
the  wife  or  to  the  guardian,  or  castodlan  of 
the  minor  child  or  children,  or  to  an  in- 
dlTidnal  ai^wlnted  by  the  court,  and  to  re- 
lease  the  defendant  from  custody  or  pro- 
bation during  such  time  as  the  conrt  may 
direct,  npm  his  or  her  entering  Into  a  recog- 
nizance, Mth  or  without  sureties,  in  sneb 
snm  as  the  court  may  direct.  The  condition 
of  the .  recognizance  to  be  sndi  that  it  the 
defendant  shall  make  his  or  her  appearance 
in  court  whenever  ordered  to  do  so,  and 
shall  further  comply  with  the  terms  ot  the 
ordu  and  of  any  subsequent  modification 
thereof,  then  the  recognizance  lOiall  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

"Srd.  Where  conviAkn  is  had  and  sen- 
tence to  Imprisonment  in  tbe  county  jail  Is 
imposed,  Uie  conrt  may  direct  that  the  per^ 
son  80  convicted  AhaU  be  compelled  to  wotk 
upon  the  public  roads  or  hlf^ways,  or  any 
other  public  work,  In  the  county  where  sach 
conviction  is  had,  during  the  time  of  such 
sentence.  And  it  shall  be  tbe  duty  of  the 
board  of  conoty  commissioners  of  the  coun- 
ty where  such  conviction  and  sentence  is  had, 
and  where  such  work  is  performed  by  per- 
sons under  sentence  to  the  county  Jail,  to 
allow  and  order  the  payment,  out  of  the 
current  fund,  to  the  wife,  or  to  the  guardian, 
or  the  custodian  of  the  child  or  children,  or 
to  an  individual  appointed  by  the  court  as 
trustee,  at  the  end  of  each  calendar  month, 
for  the  support  of  such  wife,  child,  or  chil- 
dren, ward  or  wards,  a  sum  not  to  exceed 
one  and  fifty  one-hundredths  dollars  for  each 
day's  work  of  such  person." 

Manifestly  such  power  is  not  to  be  gather- 
ed from  the  words  "shall  be  subject  to  change 
by  It  from  time  to  time  as  drcnmstaitces 
may  require,"  as  found  In  subdivision  2  of 
section  2,  as  that  language  unquestionably 
refers  to  a  change  in  the  order  requiring  the 
weekly  payment  of  money  for  the  snpport  of 
the  wife  or  children.  Neither  can  It  be 
bottomed  upon  the  words  "before  trial  or 
after  conviction,"  as  found  in  the  same  sub- 
division, for,  notwithstanding  the  strenuous 
argument  of  relator  in  support  of  hla  con- 
tentloB  that  the  phrase  "after  conviction" 
means  after  sentence,  the  act  when  read  as 
a  whole  negatives  such  a  contentloo.  Nu- 
merous cases  have  been  cited  as  to  the  prop- 
er meaning  to  be  given  the  word  "convic- 


tion" In  criminal  statutes ;  whether  It  means 
the  finding  of  guilty  by  eltiier  conrt  or  jnry, 
or  the  status  of  a  defendant  after  the  finding 
of  guilt  and  the  imposition  of  judgment  and 
sentence.  It  Is  enongh  to  say  that  some- 
times It  means  the  one  thing  and  smnetimes 
is  means  tbe  other,  and  we  must  look  to  tbe 
context  to  ascertain  the  real  meaning  to  be 
given  In  the  particular  case.  Looking  to 
subdivision  S,  we  And  this  langnage:  **Wheze 
conviction  is  had  and  s^tence  to  imprison- 
ment tn  the  county  jail  is  imposed,  •  •  • 
wheM  such  conviction  Is  had,  dnrtng  tbe 
time  of  soch  sentence,  •  •  •  -vihen  awA 
work  Is  pertbrmed  by  perscnu  nader  sen- 
tence." 

These  ezpresBioiu  dearly  indicate  that  lo 
framing  this  act  the  Legislature  had  in  mind 
a  dear  dlsUnetl«i  between  "ocmvlcUon"  and 
"sentence,"  that  by  0(mvietl(m  a  finding  of 
guilt  was  meant,  and  that  by  sentmoe  was 
meant  tiie  jndgmait  of  guilt  and  imposition 
of  penalty.  So  that  the  woxds  "after  con- 
viction" tai  sobdlvlBiMi  2  ranat  be  read  as 
meaning  after  conviction,  and  before  the  pro- 
nouncement of  sentence.  It  1>  evident  that^ 
upon  a  determlflBtlon  of  guilty  section  2  orah 
fers  three  distinct  powws  upon  the  justice 
of  the  peace  in  making  up  his  final  order  or 
judgment:  (1)  He  may  lntpose  a  fine;  (2) 
he  may  require  the  defendant  to  enter  into 
a  recognizance  to  pay  a  certain  snm  weekly 
during  such  time  as  the  court  may  direct 
to  the  wife  or  other  person  named  by  the 
court,  in  which  case  the  defendant  may  be 
released  from  custody ;  (3)  be  may  aantmce 
the  defendant  to  the  county  jail  and  direct 
that  such  imprisonment  sbtdl  be  worked  out 
upon  the  public  highway  or  other  public 
work.  The  jusUoe  of  tbe  peace  is  thus  pro- 
vided with  three  alternatives  in  making  up 
his  final  judgment  He  may  choose  any  one 
of  the  three.  But,  when  he  has  chosen  and 
made  his  judgment  final,  his  power  Is  at  an 
end. 

We  therefore  condnde  that  the  relator  had 
no  power  to  order  the  defendant  before  him 
for  the  purpose  of  commuting  bis  sentence, 
and  that  the  writ  below  was  pnw^y  iasned. 

Judgment  affirmed. 

CBOW,  G.  J.,  and  ELLIS,  PABKBB,  and 
GOSE,  JJ^  concur. 


KEVT  LUMBER  CO.  v.  CLARKE. 
(No.  11,485.) 
(Supreme  Court  of  Washington.   May  8.  19W.) 

1.  Abstracts  of  Tftlb  ({  1*) — RxqtrisiTES, 
Makino,  and  ScencxKNCT. 

An  abstract  of  title  need  not  show  proceed- 
inzs  ID  the  land  office  as  a  basis  for  title,  but 
only  the  issuance  of  a  final  receipt  or  patent,  as 
an  examiner  of  the  abstract,  if  he  so  desind, 
could  then  investigate  the  proceedings  of  tbe 
land  office. 

[Ed.  Note.— For  other  cases,  see  Abstracts  of 
Title,  Cent  Dig.  {  1 ;  Dec.  Die.  8  l-'l 
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2.  PUBUO  Lanps  J8  86*)— Houxstkad  Sr- 
TBiEfr— Title  of  bntbyuan. 

A  homestead  entryman  has,  after  making 
final  proof  and  befoire  tbe  Usua&ce  of  a  patent, 
an  equitable  title  to  tbe  land  entered  on,  which 
he  could  conrey  b;  deed  or  devise  by  wilU, 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  72-77;  DecTDig.  |  35.*] 

Oepartment  1.  Appeal  tarn  Superior 
Court,  King  County;  John  S:  Jnr^,  Judge 
pro  tern. 

Action  by  the  Kent  Lumber  Oompany,  a 
corporation,  against  Arthur  Clarke  to  recover 
(500  earnest  money.  From  a  Judgment  in  de- 
feudant's  faror,  the  plaintiff  has  appealed. 
Affirmed. 

E.  H.  Onie,  of  Seattle,  for  appellant.  SV 
ters  &  Powdl,  of  Seattle,  for  respondent 


OltOW,  J.  The  contract  of  sale  on  which 
the  earnest  money  was  paid  reads  as  follows: 
■■Received  from  Kent  Lumber  Company, 
Smith,  Manager,  the  sum  of  $500  earnest 
money  as  part  purchase  price  for  the  follow- 
ing described  property,  to  wit:  Southeast  one- 
fourth  of  section  two,  Tp.  22,  range  eight 
east,  King  county,  Wash.  The  purchase 
price  of  said  property  to  be  the  sum  of  $12, 
000  on  the  following  terms,  viz.:  $2,500  cash, 
including  the  amount  of  this  receipt,  $3,600  in 
one  year,  $6,000  in  two  years  at  7%  InteresL 
Agree  to  deliver  said  property  to  the  said 
(Smith),  his  heirs  or  assigns,  free  and  clear 
of  liens  or  encumbrance  of  every  kind  or 
oatora  The  purchaser  to  have  20  days  for 
examination  of  abstract  from  date  of  deliv- 
ery of  same.  In  the  event  of  the  title  to 
said  property  not  proving  to  be  merchantable, 
upon  examination,  or  if  it  could  not  be  made 
so  within  a  reasonable  time,  then  the  said 
earnest  money  to  be  refunded  to  the  pur- 
chaser. Otherwise  to  be  forfeited  to  tbe  un- 
dersigned as  liquidated  damages.  •  «  * 
Dated  at  Seattle,  Wash.,  this  16th  day  of 
April,  1909.  Arthur  Clarke.  A.  E.  Smith." 

The  pleadings  show  that,  pursuant  to  this 
agreement  respondent  delivered  to  appellant 
an  abstract  of  title,  which,  after  examination, 
it  refused  to  approve,  claiming  that  It  fail- 
ed to  show  a  merchantable  title.  Calling 
attention  to  the  fact  that  it  did  not  file 
its  pro[H>sed  statement  of  facts  until  the 
nlnety-flrst  day  after  the  entry  of  judgment, 
appellant  In  its  brief  frankly  concedes  that  in 
a  discussion  of  this  appeal  It  must  be  lim- 
ited to  the  question  whether,  under  the  Is- 
sues raised  by  the  pleadings,  the  fludlngs  are 
sufficient  to  sustain  the  conclusions  of  law 
and  fimil  judgment  The  trial  court,  in  sub- 
stance, found  that  the  contract  had  been  en- 
tered into  as  above  set  forth;  that  appel- 
lant paid  respondent  the  sum  of  $500  earnest 
money ;  that  on  or  about  April  19,  1909,  re- 
Bpondent  delivered  to  appellant  an  abstrai^ 
of  title;  that  on  May  10,  1909,  appellant  re- 
jected the  abstract,  contending  that  the  will 


of  one  Maggie  Thrasher,  who  bad  made  a 
homestead  entry  on  the  iand,  was  insuffldent 
to  vest  title  In  Mary  Damburat,  her  legatee, 
who  was  respondent's  grantor ;  that  Maggie 
Thrasher  had  no  devisable  Interest ;  that  her 
title  passed  to  and  vested  in  her  heirs  at 
law ;  and  that  the  abstract  failed  to  disclose 
any  judicial  determination  as  to  who  her 
heirs  at  law  were.  The  court  further  found 
that  In  the  year  1891  Maggie  nirasher  enter- 
ed upon  the  land,  then  unsurveyed,  under  the 
homestead  law  of  the  United  States;  that 
the  land  was  surveyed  in  December,  1900; 
that,  upon  the  filing  of  such  survey,  Maggie 
Thrasher  made  the  requisite  proof  before 
the  offloers  of  the  local  land  pfflce  ahowli^ 
her  settlement,  occupation,  and  residence,  and 
her  improrement  of  tbe  land  as  required  by 
the  federal  Matntes;  that  ber  proof  was 
thereupon  transmitted  to  the  Goieral  Land 
OfBoe  of  tbe  United  States  with  the  an>rOTaI 
of  the  local  land  oflBce ;  tiiat  it  was  approved, 
and  tbe  matter  was  flnaHy  closed  by  a  deci- 
sion of  the  general  land  office  on  May  4, 
19Q1 ;  that  Mf^ie  niruber  died  on  May  11, 
1901;  that  prevloutiy  thereto  she  eoented 
her  last  wOi  and  testament,  whereby  she  de- 
vised all  ber  inroperty,  spedfleaUy  iDcludiDg 
the  land  here  InvolTed,  to  her  mother,  Mary 
Damburat,  upon  whose  ai^licatlon  a  patait 
for  tbe  laud  was  lasoed  In  tbe  year  190S,  ran- 
nlng  to  the  heirs  of  Maggie  fHiradier,  de- 
ceased; tttat  Maggie  Ttarastaer  died  a  riIii- 
ster,  leaving  surviving  her,  aabersolebeirat 
law  and  next  of  kin,  her  mother,  Mary  Dam- 
burat, and  leaving  no  fatiur,  children,  or  is- 
sue of  ber  body;  that  at  tbe  time  of  her 
death  she  was  a  resident  of  King  county; 
that  her  will  was  probated  in  the  superior 
court  vt  King  county  in  the  year  19^ ;  that 
Mary  Damburat,  her  mother  and  sole  legatee, 
was  qoalifled  as  executrix,  without  twnd, 
and  was  directed  to  settle  the  estate  without 
tbe  tnterveadlon  of  any  court;  that  Mary 
Damburat,  as  sole  heir  and  legatee,  conveyed 
the  land  to  respondent,  ArUiur  Clarke ;  that 
the  abstract  of  title,  supplemented  by  public 
reoords  of  the  land  office,  to  which  appel- 
lant's attention  was  directed,  disclosed  a 
merchantable  title  In  respondent  to  the  land, 
which  he  tendered  to  the  appellant,  but  that 
appellant,  vrlthout  cause,  refused  to  accept 
the  same. 

[1,2]  Althou^  it  Is  not  as  <dearly  stated 
as  It  possibly  might  be  in  the  findings  that  all 
facts  found  appear  from  the  abstract,  we  are 
Justified  in  assuming  that  they  did  so  appear, 
and  that  the  abstract  did  disclose  such  facts. 
This  assumption  does  not  seem  to  be  serious- 
ly contested  by  appellant;  its  principal  con- 
tention being  that  the  findings  do  not  disclose 
the  proof  made  by  Mai^e  '^'brasher  before 
tbe  local  land  office  or  the  subsequent  pro- 
ceedings of  the  General  Land  Office  thereon. 
In  response  to  this  suggestion,  respondent 
well  Insists  that  no  abstract  of  title  would  or- 
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dlnarlly  show  jnneeedlBgs  In  the  land  office  as 
a  basis  of  tltl^  but  would  only  disclose  issu- 
ance of  a  final  receli»t  or  patent ;  that  an  ex- 
aminer of  the  abstract,  If  he  so  desired,  could 
then  Investigate  the  proceedings  of  the  land 
office.  It  Is  not  contended  that  the  abstract 
failed  to  show  the  Issuance  of  the  final  leodpt 
to  the  heira  of  Haggle  Thrasher ;  In  fact,  the 
conttary  la  conceded.  The  txlal  coart  found 
that  the  requisite  pn>ot  was  made  hj  Maggie 
Thrasher ;  that  soch  proot  and  the  approval 
of  her  entry  by  the  local  land  office,  were 
transmitted  to  the  United  States  General 
Land  Office,  and  were  latw  approved  by  that 
office  on  May  4,  1901.  This  all  occurred 
prior  to  Maggie  Thrasher's  death.  Appellant 
concedes  that  it  is  In  no  position  to  question 
the  findings  of  the  trial  court,  In  the  absence 
of  the  evidence.  Although  Maggie  Thrasher 
died  after  her  final  proof  had  been  made,  and 
before  the  final  rec^pt  or  patent  had  been  is- 
sued, yet  she  bad  an  equitable  and  transfer- 
able  interest  in  the  land,  which  she  could 
convey  by  deed  or  devise  by  will.  Peterson 
V.  Slosa,  39  Wash.  207,  81  Pac.  744;  Say  ward 
V.  Thompson,  11  Wash.  706,  40  Pac.  379. 

In  the  Peterson  Case  we  said:  "The  pat- 
ent, however,  was  issued  under  the  home- 
stead law,  and  the  respondent  and  her  gran- 
tors knew,  and  were  chargeable  with  notloe, 
that  the  patent  was  preceded  by  final  proof, 
and  that  the  entryman  had  full  power  to  con- 
vey or  incumber  the  property  at  any  time  aft- 
er final  proof  was  made.  *  *  *  The  title 
was  an  equitable  one.  It  Is  true,  but  the  right 
to  transfer  it  is  acknowledged  by  all  the  au- 
thoritlea.'' 

In  Cummings  v.  Dolan.  02  Wash.  496,  100 
Pac.  989,  182  Am.  St  Bep.  986,  this  court, 
in  defining  a  m«chautable  title,  said:  ~  "Ap- 
pellant's contract  calls  tar  a  'good  and  mai^ 
ketable  UtlSw'  The  authorltleB  hold  tiiat  to 
render  a  title  marketable  It  is  <»ily  necessary 
that  it  shall  be  free  from  reasonable  Atmtot ; 
In  other  words,  that  a  pnrchaser  is  not  en- 
titled to  demand  a  title  absolutely  free  from 
every  possible  technical  suspicion;  he  can 
only  demand  soch  title  as  a  reasonably  well- 
informed  and  intelligent  purchaser,  acting 
upon  business  principles,  would  be  willing  to 
accept"  See,  also,  Moore  v.  Elliott,  76  Wash. 
529,  136  Pac.  849. 

On  the  record  before  us  it  Is  manifest  that 
Maggie  Thrasher  had  an  equitable  title; 
that  she  devised  the  same  to  Mary  Damburat, 
her  mother,  who  was  her  only  heir  at  law; 
that  her  last  will  was  duly  probated  in  the 
superior  court  of  King  county ;  that  the  pat- 
ent to  her  heirs,  inured  to  the  benefit  of  her 
legatee;  that  Mary  Damburat,  as  such  lega- 
tee, conveyed  the  title  to  the  respondent ;  and 
that  respondent  having  such  title,  tendered 
the  same  to  the  appellant ;  that,  having  done 
BO.  he  tendered  a  merchantable  title,  and  ful- 
ly complied  with  all  the  reqnlremraits  of  his 


contract;  and  that  the  mpellaiit  wrongfally 
rejected  the  same. 
The  Jodgmeit  is  affirmed. 

MAIN,  BIXIS.  GOSB,  and  OHADWICE. 
JJ.,oonear. 


SBBAOEB  V.  DOWNING  et  ox. 
(No.  U,772.) 
(8a[H:eme  Court  of  Washington.  May  8,  1914.> 

1.  Pabtnebshxp  (ft  92*)— Mutual  Riohi^  Du- 
ties, AND  LlABILrmS  OF  PABTNEBS— IHDI- 
VIDUAI,  TBARSACTIONS. 

One  partner  may  not  profit  for  himself  in- 
dividually out  of  the  partnerahip  bnsinesB,  or 
out  of  private  transactions  which  should  have 
been  conducted  in  the  partnership  name;  but  he 
may  bay  and  sell  real  estate  or  other  property, 
if  the  transaction  is  disconnected  with  the  part- 
nerahip basiuesif  and  is  not  in  competition  there- 
with, and  If  .he  Is  under  no  duty  to  coz^uet  it 
for  the  film. 

[Bd.  Note^For  otiher  ease&  sea  PartaersUp^ 
Cent  Dig.  1 189;  Dee.  oUTf  OSL*} 

2.  Pabtkcbbhzp  a  92*)— Mvtual  Buhib.  Dv- 

TIKS.  AND  LlABIUTIEB  OW  PABINEB*— IHDI- 

vinuAL  Tbanbachons. 
A  member  of  a  firm  engaged  In  selling  real 
aatate  on  oommisslon,  who  bouAt  a  tract  with 
Us  own  money,  platted  it,  and  placed  it  vitb 
the  firm  for  sale,  on  the  usual  commisBion,  the 
firm  having  no  fonds  with  which  to  buy,  and  an 
effort  having  been  made  to  get  snothw  to  do  it. 
was  not  liable  to  aocoant  to  the  firm  for  hii 
profit  on  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  I  139;  Dec.  Dig.  |  92.*] 

8.  Paetnebship  (8  121*)— Mutdal  Bights, 
Duties,  and  Liabilities  of  Pabtnebs— 
AcnoNB  Between  Pakthebs— Bvidenge. 
Evidence,  in  an  action  between  partners 
for  an  accoimtlDg,  held  to  justify  the  conclu- 
sion of  the  trial  court  that  the  transaction  con- 
ducted by  the  defendant  was  not  intioided  or  un- 
derstood to  be  a  firm  transaction. 

[Ed.  Note.— For  other  Gaae&  see  Partnanhip, 
Cent  Dig.  H  183%-184^7Dec.  Dig.  {  i2L*] 

D^rtment  2.  Appeal  from  Soperlor 
Oonrt,  King  Gonn^ ;  R.  B.  Atbertsoo,  Judge. 

Action  by  Almizo  N.  Shrader  agaiiist  Wal- 
ter W.  Downing  and  wife  Fnm  a  Jndg- 
matt  for  defendants,  plalntUF  appeals.  Af- 
firmed. 

Jas.  Hart,  of  Auburn,  and  Myers  &  John- 
stone, of  Seattle,  for  appellant  Knicker- 
bocker &  Gordon,  of  Auburn  (BiUo  A.  Boot 
of  Seattle,  of  cotmsel),  for  respondents. 

FULLBBTON,  J.  The  appellant,  Shrader, 
and  the  respondent  Walter  W.  Downhig  were 
formerly  partners  engaged  in  the  real  estate 
and  Insurance  business  as  A.  N.  Shrader  ft 
Co.,  at  the  city  of  Auburn,  in  King  couutj'. 
During  the  existence  of  the  partDershlp. 
Downing  purchased  a  tract  of  land,  contain- 
ing some  five  and  a  fraction  acres,  wbicb 
he  platted  into  lots  and  blocks  as  an  addi- 
tion to  the  city  of  Auburn,  calling  it  Down- 
ing &  Shrader's  addition.  Downing  caused 
the  streets  therein  to  be  graded,  certain  side- 
walks to  be  built,  and  placed  the  property  In 
the  hands  of  the  firm  of  A.  N.  Shrader  A 
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Co.  to  be  Mid,  at  pEieea  ftnfl  by  Idiiiaelf , 
oa  a  10  pw  ocDt  oommlailoiL  Wben  ready 
for  market  tbe  addition  ooat,  IflkOMS,  aU 
of  wblcb  vaa  advanced  by  Downing.  Sobn- 
gnent  to  the  parchaae  of  tbe  pn^erty  a  one- 
foortb  latezeat  tberetn  «a>  contracted  to 
one  W.  a  OIU  at  the  i^lee  It  coat  Downing; 
GUI  pmrlag  tbfiff^or  11,0001a  caab,  and  agree- 
ing that  the  balance  of  tbe  cost  of  the  one- 
fonztb  Interest  Aould  be  dedncted  by  Down- 
ing out  ot  the  first  moncTa  received  from  the 
Bale  of  the  property.  Downing  and  Shrader 
botb  loiaed  in  tbe  oontract  with  CHU.  Vt^B 
adTentore  proved  profitable;  tbe  sale  of  tbe 
Iota  amounting  to  aome  94,000  over  and  above 
the  original  cost  price  and  the  expenses  of 
making  the  sale.  Shzader  claimed  an  Inter- 
est in  these  profits,  contending  that  the  por- 
cbase  was  nude  on  behalf  of  and  for  the 
benefit  of  tbe  partnetshM^  Downing  refused 
to  recognise  this  claim,  and  the  present  ac- 
tion was  broagfat  by  Shrader  against  Down- 
ing  and  his  wife  to  establish  an  interest  in 
tbe  property,  and  for  an  accounting.  On  the 
trial  tbe  court  ruled  that  the  enterprise  was 
the  indl^-idual  advoiture  of  Dowolngi  and 
that  tbe  partnecabip  of  A.  Shrader  &  Go. 
bad  no  Interest  thw«in,  entering  Judgment 
accordingly.  From  this  judgment,  Shrader 
appeals. 

[1]  It  is  undoubtedly  the  rule,  as  the  appel- 
lant conteods.  that  one  member  of  a  partner- 
ship must  act  In  the  utmost  good  faith  to- 
wards bis  copartners,  and  that,  if  he  pur- 
chases property  for  his  individual  benefit 
vhea  the  firm  itself  is  entitled  to  tbe  ad- 
vantage of  such  purchase,  or  secures  a  valu- 
able contract  for  himself  which  It  w^s  bis 
duty  to  obtain  for  the  firm,  he  will  be  treated 
as  a  trustee  for  the  firm  with  reference  to 
the  transaction,  and  be  compelled  to  account 
to  bis  copartners  for  tbe  profits  acquired  by 
reason  thereof.  But  the  rule  does  not  abso- 
lutely prohibit  a  member  of  a  partnership 
from  engaging  In  enterprises  In  his  own  be- 
half, nor  does  It  make  all  property  acquired 
by  a  member  of  a  partnership  during  its  ex- 
istence the  property  of  the  firm.  The  appli- 
cability ot  the  rule  d^tends  on  tbe  facts  of 
tbe  parttcnlar  case.  One  partner  may  not 
make  a  profit  for  himself  Individually  out  of 
the  partnership  bnstnese,  or  out  of  tbe  trans- 
actions which  he  eonducta  privately  which  in 
Justice  and  equity  oui^t  to  have  beok  con- 
ducted in  the  partnership  name ;  but  be  may, 
withont  laying  himself  liable  to  account,  buy 
and  sell  real  estate  or  other  property  with 
Us  Individual  means.  If  the  transaction  Is 
disconnected  from  the  partnership  business, 
is  not  condncted  in  cmnpetiUon  or  rivalry 
fheiewltb,  and  he  Is  under  no  duty  to  con- 
duct tbe  transaction  on  bdialf  of  the  firm. 
Any  other  rule  woold  prevent  a  member  of  a 
partoendi^  from  Investing  bis  private  funds. 

[I]  In  tbe  case  before  us  it  la  dnrly  sbown 
that  tbe  partnership  Itself  had  no  funds  with 
whldi  to  pnr<aiase  diis  particular  pr<q>ert7. 


and  tiiat  It  could  not  obtain  tbe  necoasary 

funds  mi  tbe  credit  of  the  partnership  as- 
sets. Its  business,  in  so  far  as  such  business 
related  to  real  estate  was  that  of  selling 
real  estate  on  conmilssltais.  It  conld  handle 
the  deal  only  by  obtaiidng  oubdde  aid,  and 
the  record  shows  that  an  attempt  was  made 
to  Inddce  a  third  parson  to  parchaae  Oie 
pnqierty,  put  it  into  a  condition  tor  sale,  and 
allow  fbe  partnership  to  s^  it  for  the  usual 
commission  customary  in  such  cases.  This 
effort  failed,  and  only  after  an^  failure  did 
tbe  respondoit  take  it  up  himself.  In  doing 
so  be  deprived  the  partamsblp  ai  nothing. 
On  the  contrary,  he  conferred  on  it  a  dis- 
tinct gain ;  an  that  it  would  have  obtained 
bad  the  original  Intoktlcm  been  carried  Into 
effect  Since,  therefore,  he  placed  the  prop- 
erty in  the  hands  of  the  jiartoersl^  tor  sale, 
and  i«id  to  tbe  firm  tbe  usual  commlsdw 
Omeon.  be  baa  done  iQl  that  good  fisltb  to- 
wards the  partnership  required  him  to  do, 
and  waa  entitled  to  tbe  excess  profit. 

[I]  We  think,  also,  that  the  evidence  justi- 
fies the  conclusion  of  the  trial  court  that  the 
present  daim  of  the  a^^ellant  la  scnnettilng 
ot  an  afterUiouiibt  He  was  In  a  position  to 
take  a  share  In  the  wlglnal  enterprise  when 
It  was  entered  into,  yet  be  never  offtted  to 
do  so;  be  accepted  bis  share  of  the  conunls- 
Blons  as  they  were  earned  from  time  to  time 
by  salea  of  the  property,  without  offering  to 
allow  tbnn  to  go  to  the  respondent  as  a  re- 
imbursement In  part  for  the  mon^  tbe  re- 
Bptndent  bad  advanced;  and  be  made  no 
direct  claim  ot  interest  until  after  It  became 
evident  that  a  profit  waa  to  be  reaUxed.  It 
would  seem  that.  If  what  be  now  Claims  was 
bis  original  understanding,  be  would  not 
have  let  his  partner  take  tbe  entire  burden 
and  risk  of  the  adventore. 

While  there  are  circumstances  in  the  rec- 
ord wblcb  may  pxdnt  to  a  contrary  ondu- 
slon,  tbe  most  potent  of  whldi  peibaps  is 
tbe  fact  that  tbe  appelant  Joined  as  a  party 
in  tntwest  in  tbe  contract  wltb  GUI,  we  think 
on  the  whole  tbat  tbe  evidence  Justifies  tbe 
conclusion  of  tbe  trial  court,  ratlwr  than  tbe 
claim  of  the  appellaht 

Tbe  judgment  is  affinned. 

OEOW.  a  X,  and  PARKBB,  HOBRIS,  and 
MOUNT,  JJ.,  concur. 


STATE  ex  rel.  HORAN  v.  SATIDQE,  Com- 
mlsdoner  of  Public  Lands,  et  aL 
(No.  11,797.) 

(Supreme  Court  of  Washington.   May  S,  1814.) 

1.  PuBLio  Lands   (|  185*)  —  Disposal  or 
State  Lands— Tzdelands  —  Cancblx.atioh 
OF  Sauc—Power  or  Lakd  Couuissioneb. 
Under  Rem.  &  BaL  Code,  H  679e-680eE, 
providing  for  the  sale  by  tbe  state  of  tidelands 
to  be  used  "for  oyster  planting  porooses  only," 
and  section  6804  providing  that,  U  said  land 
be  used  by  the  purchaser  for  other  than  the 
purposes  specified,  then,  upon  tbe  application 
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b<r  anj  cltben  to  the  state  laud  commiaBioDeT, 
such  sale  may  be  canceled,  the  cooiiiiissioner 
had  no  power  to  cancel  a  sale  merely  because 
the  purchaser  had  faUed  to  use  it  for  oyster 
plaotine  parposK^  sincA  the  pover  conferred 
Ujpon  the  coramisaioner  must  be  exercised  in 
strict  compliance  with  the  terms  of  the  statute, 
and  it  empowers  the  commissioner  to  cancel  the 
sale  upon  one  ground  only,  Tlx.,  that  the  land 
is  b^nc  used  for  purposes  other  than  those 
specified' 

pEd.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  S  698;   Dec.  Dig.  8  185.«] 

2.  Public  Lands  (J  185*)— Sale  of  Tide- 
I.AND8— Power  of  CoumssioNEft— Statuis 

— CONSTBTIOnON. 

Tiie  rule  that  all  grants  from  the  state  shall 
be  strictly  construed  against  the  grantee  had 
no  application  where  the  only  question  was 
as  to  tne  power  vested  in  the  state  land  commis- 
sioner under  Bern.  A  BaL  Code,  S  6804,  empow- 
ering him  to  cancel  sales  of  state  lands  for 
oyster  planting  purposes  when  they  were  being 
used  for  other  purposes,  and  hence  did  not  nega- 
tive the  rule  that  a  strictly  statutory  power 
must  be  strictly  construed. 

[Bd.  Note.— For  other  caaes,  tee  Public  Lands, 
Gent  Dig.  I  698;  Dec.  Dig.  |  185.*] 

Department  2.  Appeal  from  Superior 
Conrt,  Thazston  Gounty;  John  B.  Mltdtell, 
Judtge. 

'  Proceedings  by  tbe  State  of  WaiUngton,  on 
the  relation  of  J.  B.  Hons,  against  Clark  V. 
SaTldge,  Commissioner  of  PabUc  lAnds.  and 
H.  H.  Qates  and  busbaml,  to  cancel  a  sale 
of  state  tidelantte.  From  a  judgment  of  tbe 
lower  conrt  snstalnli^  a  decision  of  the  com- 
mlsdoner  In  favor  of  defendants,  r^tor  ap- 
peal. Affirmed. 

Frank  G.  Uwlngs,  of  Olympia,  for  appel- 
lant Kerr  ft  McCord,  of  Seattle,  for  re- 
spondents. 

MORBIS,  J.  [1]  Appellant  instituted  pro- 
ceedings before  the  commissioner  of  public 
lands,  seeking  to  cancel  a  deed  to  state  lands 
under  the  provisions  of  the  act  of  March  2, 
1895,  found  In  sections  6799  to  6806,  Rem. 
&  BaL  Code,  providing  for  the  sale  by  the 
state  of  tidelands  to  be  used  "for  oyster 
planting  purposes  only."  Cancellation  of 
this  deed  was  sought  upon  two  grounds:  (1) 
That  the  purchaser  had  wholly  failed  to  use 
the  land  for  tbe  planting  and  cultivation  of 
oysters,  and  (2)  that  the  land  was  being  used 
for  hunting  purposes.  The  commissioner 
held  there  was  no  evidence  to  show  that  the 
land  was  used  for  any  purpose  otiier  than 
the  cnltlTatlon  of  oysters,  and,  baring  so 
held,  refused  to  make  a  finding  upon  the  first 
contention  that  the  land  was  not  being  used 
tor  the  planting  and  caltlvatlon  of  oysters, 
upon  the  ground  that  the  power  vested  In  his 
office  to  cancel  deeds  Issued  under  ttiis  act 
could  be  exercised  only  when  It  a^eared 
that  the  lands  were  used  fbr  purposes  otiier 
than  the  cnltlvatlon  of  oysters,  as  provided 
In  section  9  of  the  act  (section  6804,  Rem. 
ft  Bal.  Code):  "•  •  •  If  said  land  be 
used  by  the  purchasers  or  any  successors  In 
interest  of  such  pundiaser  In  whole  or  in 


part  for  other  than  t3ie  purposes  apedfled  in 

this  chapter,  then  upon  application  any 
citlzett  to  tbe  state  land  commlasloner  socb 
sole  may  b^  canceled.  •  •  •"  Relator 
than  sued  oat  a  writ  of  review  to  tbe  lower 
ooort,  and,  npcm  reviewing  the  dedston  of 
the  commisstoner.  It  was  in  all  ttaln«s  sus- 
tained iqr  the  lower  court;  snd  rdator  ap- 
peals. 

It  Is  not  contoided  by  the  r^tor  that  bis 
evidence  establishes  tbe  fact  that  the  land 
is  used  In  whole  or  in  part  tat  any  otii»  par- 
pose  than  tb»  cnUlvatloii  of  oysters;  his 
contention  iuxe,  so  far  as  he  makes  any  cm- 
twtlon  upon  the  tacts,  being  that  tbe  pm^ 
chaser  has  failed  to  use  the  lends  for  plant- 
ing and  enlflvatlon  of  i^stera.  It  ia  doubt- 
fol  if  the  evidence  establishes  either  conten- 
tion raised  by  relator.  But,  since  there  is  s 
legal  question  which  Is  dedslve  of  tbe  ap- 
peal. It  will  not  be  necessary  for  us  to  pass 
upon  any  question  of  fact  It  needs  no  dta- 
tlon  of  authortty  to  establish  the  prlndpte 
here  controlling  that  a  purely  statutory  pow- 
er must  be  exercised  In  strict  compliance 
with  the  terms  of  the  statute,  and  tliat  wbra 
under  a  statute  special  power  Is  conferred 
upon  offldals,  and  the  manner  of  Its  exercise 
specifically  pointed  out,  such  power  must  be 
exercised  only  iu  the  prescribed  manner. 
State  ex  reL  Sleler  t.  Vlrnlg,  137  Pac.  lO-'ftt. 
This  statute  empowers  the  state  land  com- 
missioner to  cancel  the  sale  upon  one  ground 
only,  and  that  ground  is  that  the  land  Is  be- 
ing used  In  whole  or  in  part  for  other  than 
the  purposes  spedfled  In  the  act  Here  the 
power  Is  special,  and  ite  exercise  la  limited 
to  obe  cause.  If  the  cause  does  not  exist, 
the  power  Is  lacking. 

A  like  question  was  determined  in  State 
ex  rel.  Bussell  v.  CaUvert,  33  "Wash.  380,  74 
Pac.  673,  Interpreting  the  act  of  ManA  16, 
1897  (Laws  1897,  p.  229),  relating  to  the 
leasing  of  state  lands.  Section  25  of  the  act. 
being  section  6687,  Rem.  ft  Bal.  Code,  pro- 
vides that  tbe  conunlssloner  of  public  lands 
should  declare  a  forfeiture  of  all  such  lands 
for  nonpayment  of  annual  rent  after 
days'  notice  to  the  lessee,  and  it  was  heid 
that  no  power  v^ted  La  the  state  land  oom- 
mlssionw  to  forfeit  leases  for  any  re^on 
other  than  tbe  nonpayment  of  rent  In  so 
holding  the  court  said :  "This  is  the  onl? 
provi^on  of  the  law,  so  far  as  we  are  sd- 
vlaed,  authorising  the  forf^tuxe  or  cancella- 
tion of  leasee  by  tbe  commissioner.  And.  as 
It  is  admitted  that  no  rent  was  due  vpoa 
the  lease  at  tbe  time  of  the  attempted  forfri- 
txm,  it  would  seon  logically  to  follow  tbst 
the  commissioner  had  no  1^^  autlrarlty  or 
powa  to  cano^  It,  and  that  his  dedantloii 
of  forSdtnre  was  wlttumt  fovce  or  effect  u 
to  tbe  ri^to  <^  the  relator.  It  cannot  be 
presumed  that  the  Legislators  intended  to 
clothe  the  commissioner  of  pabUc  lands  vldi 
power  to  annul  leases  formally  executed  bf 
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the  state  Cor  any  nason  other  than  that 
spedflcally  mentlaned  In  the  statute.  •  •  •  " 
This  case  Is  decUdve.  If  the  state  land  com- 
missioner cannot  forfeit  a  lease  exc^  for 
the  cause  spedfled  In  the  statute,'  upon  the 
same  reasoning  he  cannot  cancel  a  deed  ex- 
cept for  the  cause  specified  In  the  statute. 

[2]  Relator  contends  that  the  application 
or  tUs  rule  is  negatived  by  that  other  rale 
that  all  grants  from  the  state  shall  be  irtilct- 
Ij  construed  against  tbe  grantee.  We  cannot 
see  the  application  of  this  last  rule  to  the 
question  before  us.  No  question  is  hpre  rais- 
ed as  to  what  passed  by  the  grant  from  the 
state.  Neither,  is  the  power  of  the  state  to 
make  the  grant  nor  the  right  of  the  grantee 
to  rec^ve  it.  questioned.  Nor  does  any  ques- 
tion arise  as  to  the  intent  of  the  grant  The 
sole  question  Is  as  to  power  vested  in  the 
state  land  commissioner  under  this  statute 
clothing  an  administrative  officer  of  the  state 
with  quasi  judicial  powers.  State  ex  rel. 
Abbott  V.  Ross.  62  Wash.  82,  118  Pac.  273. 
In  that  case  it  was  held  that  tlie  power  of 
tbe  state  land  commissioner  to  cancel  grants 
under  this  statute  was  not  violative  of  any 
constitutional  limitation,  although  two  of 
the  judges  pressed  grave  doubts  as  to  the 
validity  of  a  statute  conferring  power  on  the 
commissioner  to  forfeit  a  grant  for  a  breach 
of  a  condition  subsequent  InferentlaUy  this 
case  supports  a  holding  that  if  this  power 
be  sustained,  it  will  not  be  enlarged  beyond 
the  language  conferring  it 

nie  judgment  is  afflnued. 

CROW,  C.  J.,  and  PARKER,  FULLER 
TON,  and  MOUNT,  JJ.,  concur. 


WILD  ROSE  ORCHARD  GO.  T.  CRITZBB 

et  at    (No.  11,552.) 
(Supreme  Court  of  Washington.   May  6, 1914.) 

L  PtSADlRO  (I  373»)— Waivib  of  I^boof. 

Though  both  allegation  and  proof  of  dam- 
afcs,  and  that  they  have  not  been  paid,  are  nec- 
essary to  a  recovery  upon  an  attachment  bond, 
Fct,  where  no  objection  that  the  complaiot  did 
not  allege  that  the  damages  were  onpaid  was 
raised  by  demurrer,  the  only  defense  pleaded  or 
raised  daring  the  trial  bein^  that  the  attach- 
ment was  issued  on  the  advice  of  counsel  and 
with  probable  cause,  ^ere  being  a  tacit  accept- 
ance of  the  fact  of  nonpayment  both  in  the 
pleadings  and  throughout  the  trial,  there  was  a 
waiver  of  proof  of  nonpayment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  15  1217-1286;  Dec.  Dig.  i  373.*] 

2.  AlTACHUEITT  ({  850*)~WSONarur  ATTACH - 

UERT—AonoNs— Evidence. 

In  an  action  upon  an  attadiment  bond,  ev- 
idence held  to  sustain  a  finding  that  defendant, 
the  attaching  creditor,  bad  no  reasonable  or 
probable  cause  to  believe  the  grounds  stated  in 
the  affidavit  upon  which  the  attachment  was  is- 
sued, viz.:  That  plaintiff  was  about  to  dispose 
of  Its  property  wlui  Intent  to  delay  Its  creditors, 
or  convert  it  Into  money  to  place  it  beyond  the 
reach  of  its  creditors. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  H  1272-1289;  Dec  Dig.  |  350.*] 


8.  AlTACHlCBKT  ({  352*)— WBOitaruii  Attach- 

iCENT— Actions. 

What  facts  and  whether  the  particular 
facts  in  a  given  case  constitute  probable  cause 
for  an  attachment  are  exclusively  for  the  court, 
and  what  are  the  facte,  where  there  is  any  con- 
troversy in  reference  thereto.  Is  exdu^vely  tor 
the  jury,  unless  one  is  waived. 

[Ed.  Note.— For  other  cases,  see  Attachment  ■ 
Cent  Dig.  H  1304, 13Q5 ;  Dec.  Dig.  »  352.*] 

4.  Apfkal  and  Esbos  (I  1068*)— HABlCtBSS 

Esbob-Btidbnce. 

Error  In  rejecting  evidence  was  harmless, 
where  it  was  afterwards  admitted. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  419St^0(>-426r  4206; 
Dec  big.  S  1058>] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  the  Wild  Rose  Orchard  Company 
against  William  Critzer  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Harris  Baldwin,  of  Spokane  for  uipel- 
lanta.  E,  O.  Connor,  of  Spokane,  for  respond- 
ent 

ELLIS,  J.  This  Is  an  action  for  damages 
for  an  alleged  wrongful  attachment  against 
tbe  attaching  creditor  and  his  sureties  on  the 
attachment  bond.  On  February  18,  1911, 
the  defendant  Grllzer  brought  an  actlcm 
against  the  plaintUt  herein  iqion  a  promissory 
note,  and  In  that  action  sued  out  a  writ  of 
attachment  and  caused  It  to  be  levied  upon 
personal  prcqperty  of  th&  pliUntUE  berein. 
The  present  action  was  tried  to  the  court 
without  a  jury.  At  the  close  of  the  evidence, 
tbe  defendants  moved  for  a  Judgment  in  thd.r 
favor.  The  motlcm  was  denied.  The  court 
found,  in  substance,  that  <m  February  18, 
1911,  tbe  plaintiff  owned  160  acres  of  land 
in  Spokane  county,  was  engaged  In  tbe  or- 
chard  and  nursery  business,  growing  fruit 
trees,  selling  orchard  tracts  by  tbe  acre,  is- 
suing to  purchasers  bonds  secured  by  a  trust 
deed  on  lands  so  sold,  eadi  acre  of  wbtch  was 
cultivated  and  planted  to  orchard,  and  own- 
ed and  used  dally,  In  the  prosecution  of  Its 
business,  certain  described  personal  property. 
Including,  among  other  tbing^  a  team  of 
horses,  all  of  a  value  of  ¥1,500;  that  on  that 
date  the  defendant  Critzer,  In  bis  suit  m  tbe 
note  above  mentioned,  made  an  affidavit  for 
an  attadmient,  alleging  that  the  plaintiff  was 
about  to  dispose  of  its  property  with  intoit 
to  delay  its  creditors,  and  was  about  to  con- 
vert Its  property  or  a  part  thereof  Into  money 
for  tbe  purpose  of  placing  it  beyond  Ibe  reach 
ct  Its  creditors;  that  at  tbe  same  time  the 
defendant  Grltser  executed  and  filed  a  bond 
for  attachment  In  the  sum  of  $8B0,  witb  the 
defendants  Freeman  and  Olson  as  snretlra 
thereon,  and  tbereafter  caused  a  writ  of  at- 
tachment to  issue,  under  which  the  sheriff 
of  Spokane  county,  on  February  10, 1911,  took 
Into  his  possession  tbe  personal  property  of 
tbe  plalntlfl.  and  beld  it  untU  June  16,  1011, 
when  the  attachment  was  finally  dismissed ; 
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tliat  th^  defenaant'Giritzer  took  Into  his  pos- 
sesslon  tbe  team  of  horses,  and  kept  them  in 
his  possession  and  from  tbe  possession  of  the 
plaintiff  up  to  May  14,  1911;  that  the  at- 
tachment was  dissolved  by  the  superior  court 
of  Spokane  county  on  March  3, 1911 ;  that  an 
appeal  was  takra  hy  Critzer  from  the  order 
of  dissolution  to  the  Supreme  Court  of  this 
state,  which  appeal  was  dismissed  in  that 
court  on  June  16,  1911.  Tlie  evidence  fully 
sustains  the  foregoing  finding. 

Though  ttie  court  made  no  specific  finding 
of  the  fact,^  it  seems  to  be  admitted  that  the 
note  was  paid  a  few  days  before  the.  time  set 
for  the  trial  of  the  main  action,  In  which 
tbe  attadunent  was  issued,  and  that  tills 
payment  led  to  the  final  dlsmi^I  of  the  ap- 
peal. The  court  also  found  that  there  was 
no  reasonable  cause  for  a  belief  on  Critza's 
part  of  any  of  tbe  grounds  alleged  in  his  af- 
fidavit tor  the  attachment;  that,  while  Uie 
orchard  company  owed  certain  debts  and  its 
property  was  Incumbered,  there  was  no  In- 
tention to  sell  or  dispose  of  its  property  with 
Intent  to  delay  its  creditors,  or  with  Intent 
to  conv«t  Its  property  into  money  for  the 
purpose  of  placing  It  beyond  the  reach  of  Its 
creditors;  that  there  waa  no  r^isonable  cause 
for  the  issuance  of  the  writ;  and  that  it  was 
wrongfully  sued  out  The  court  further 
found  that  the  plalntifT  herein  was  compelled 
to  employ  an  attorney  to  resist  the  attach- 
ment, the  reasonable  value  of  whose  services 
is  the  sum  of  $100,  and  that  the  plaintiff  was 
Injured  by  reason  of  being  deprived  of  the 
use  of  its  personal  property,  and  b^g  depriv- 
ed of  the  use  of  its  horses,  In  the  sum  of 
$332.50.  tJpon  appropriate  conclusions  of 
law,  a  Judgmrait  was  entered  in  fsTOr  of  the 
plaintiff  for  these  sums  and  costs.  The  de- 
fendants appealed. 

Tbe  appellants  claim  that  the  court  erred: 
(1)  In  overruling  tb^  motion  for  Judgment, 
because  there  was  no  averment  in  tbe  com- 
plaint nor  direct  proof  that  the  damages  for 
which  plaintiff  sues  have  not  been  paid ;  (2) 
in  finding  that  there  was  no  reasonable  cause 
for  the  attachment ;  (3)  in  rejecting  evidence 
offered  tending  to  show  reasonable  cause; 
(4)  In  holding  the  evidence  sufficient  to  prove 
any  damage. 

[1]  1.  That  boUi  allegation  and  proof  of 
damaged,  and  that  they  have  not  been  paid, 
are  necessary  to  a  recovery  In  an  action  upon 
an  attachment  bond  is,  of  course,  too  well 
recognized  as  an  abstract  principle  of  law 
to  admit  of  controversy.  Church  v.  Camp- 
bell, 7  Wash.  547,  35  Pac.  381.  But  it  does 
not  follow  that  a  tacit  acceptance  of  the  fact 
of  nonpayment,  as  a  fact,  both  in  the  plead- 
ings and  throughout  the  trial,  does  not  con- 
stitute a  waiver  of  proof  of  that  fact.  In 
the  present  case  no  demurrer  was  Interposed 
to  the  complaint,  and  the  only  defense  plead- 
ed in  the  answer  or  raised  during  the  trial 
was  that  the  attachment  was  issued  on  the 
advice  of  counsel  and  with  probable  causa 


No  objection  on  the  ground  mentloiied  was 
offered  to  the  introduction  of  the  evidence 
tending  to  show  a  want  of  probable  cause 
and  the  damages  suffered.  Ko  moti,«Hi  for  a 
nonsuit  w&s  Interposed  at  tte  dose  of  the 
respondent's  evidence  on  the  ground  of  fail- 
ure to  prove  nonpayment^  or  upon  any  other 
ground.  The  defense  tiiat  the  attadunent 
was  rightfully  sued  oat  and  the  evidence  of- 
fered in  its  support  were  a  tadt  adml8si<m 
tbat  the  damages  had  not.bees  paid.  Even 
now  there  is  no  claim  that  any  damages  had 
been  paid  or  any  payment  tendered.  It  would 
be  a  dear  sacrifice  of  snbstance  to  form  to 
reverse  the  Jni^^ent  because,  a  tblnc  which 
the  nature  of  the  only  defdise  pleaded  tacit- 
ly admits,  was  not  formally  alleged  and  prov- 
ed. In  Knaro  &  Spalding  Ga  v.  Baznard  ft 
Co.,  78  Iowa,  S47.  48  N.  W.  197.  wliere  the 
question  arose  up(m  the  soffldency  of  a  conn- 
teidalm  of  damages  for  wrongful  attachni«it, 
the  court,  recognising  tbe  goieral  rule,  bat 
refasing  to  apply  it  to  a  situation  soda  as 
hero  presetted,  said:  "Ijx  this  case  the  al- 
leged WTtaigfnl  suing  out  of  the  wilt,  and  the 
damages  which  defendants  were  entitled  to 
recover  therefor,  were  the  only  Issues  tried. 
The  question  of  payment  was  not  In  any 
manner  raised.  It  was  contended  by  aiwel- 
lant  that  tbe  writ  was  rightfully  busA  out; 
that  It  had  not  been  guilty  of  any  wrongful 
act;  and  that  d^okdants  had  not  sustuined 
any  damages  which  constituted  a  valid  dalm 
against  plaintiff.  Under  these  dreams tancea, 
we  think  iilalntiff  should  be  held  to  have 
waived  tbe  right  to  take  advantage  of  the 
omission  of  the  answer  now  urged." 

[2]  2.  A  careful  considoatlon  of  all  the 
evidence  touching  the  subject  convinces  us 
that  the  appellant  OAtaa  had  no  reasonable 
or  probable  cause  to  believe  the  grounds  stat- 
ed In  the  affidavit  upon  which  the  attadi- 
ment  was  issued.  His  own  InvestlgatltHi 
seems  to,  have  been  very  superfidol.  He 
made  certain  inquiries  of  the  appdlant  Olson, 
who  was  chief  stoeUulder  in  another  com- 
pany to  which  the  respondent  owed  a  debt  of 
«700.  He  testified  that  Olson  told  hhn  tbat 
the  real  estate  of  the  respondent  was  so  In- 
cumbered that  it  could  not  be  reached  by 
Judgment;  that  he  (Olson)  had  threatened 
to  sue,  and  Wright,  the  manager  of  the  re- 
spondent, had  replied  that  nothing  could  be 
collected  from  the  respondent.  Critzer  fur- 
ther testified  that  his  brother  also  told  bim 
tnere  was  no  use  smi^,  as  he  had  brougbc 
suit  against  the  respondent  and  Wright  bad 
told  him,  If  he  thought  he  could  get  any- 
thing, to  go  ahead  and  get  it  He  also  tes- 
tified that  one  Beep,  who  bad  been  ^ploy^ 
ed  as  foreman  by  respondmt.  told  him  tbat 
the  respondent  owed  Keep  coniddmble  mon- 
ey, and  had  offered  to  torn  over  the  team  of 
horses  in  payment  He  testified  tbat  he  saw 
the  respondent's  nursery  stock,  but  admitted 
that  he  did  not  know  what  it  was  wortb, 
and  made  no  Investteatton  as  to  its  valae. 
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Finally  lie  admlttad  that  he  never  knew  or 
beard  of  the  respondent  trying  to  dlapose  of 
Its  land  or  personal  property,  except  the  team 
of  horaes. 

The  advice  of  the  attorney  was,  according 
to  the  attorney's  own  testimony,  based  open 
what  the  appellant  CritKr  had  told  him,  and 
upon  his  own  Investigation  of  the  records  in 
the  auditor's  ofltee,  whldi  disclosed  that  the 
respondent  bad  no  unincumbered  real  estate. 
The  attorney  also  testifled  that  Wright  told 
him  that  the  company  could  not  pay  the  note 
at  the  time,  but  hoped  to  be  able  to  pay  It 
soon.  What  CriUer  ti^  him  the  attorney 
did  not  disclose.  Presumably  it  was  no  more 
than  Gritzer  himself  testified  to.  It  It  was 
anything  more  vedfic,  then  It  la  fair  to  as- 
some  that  It  was  not  tme.  There  was  evi- 
dence that  the  respondent  bad  a  considerable 
acreage  of  hnrsery  stock,  which.  If  properly 
marketed,  would  have  sold  for  $16,000. 
Tbere  was  no  evidence  that  Critzer's  attorney 
knew  anything  about  this  nursery  stock,  or 
was  ever  Informed  of  it,  or  bad  any  knowl- 
edge of  its  value.  It  seems  clear  that  he 
did  not  know  all  of  the  facts  when  he  ad- 
vised the  attachment.  If  Crltzer  told  him 
the  truth,  he  told  his  attorney  nothing  aa 
to  the  value  of  this  nursery  stock,  and  told 
him  of  no  sale,  or  attempted  sale,  or  con- 
templated sale,  ^ther  of  his  own  knowledge  or 
according  to  rumor,  except  what  Wright  bad 
said  concerning  the  team.  Wbat  Crltzer 
claims  to  have  leaned,  combined  with  what 
his  attorney  had  learned  from  the  records, 
taken  as  established  facts,  were  no  more 
than  sufficient  to  raise  a  saspiclon  that  the 
re^ndent  might  be  insolvent.  They  were 
by  no  means  sufflcloit  to  raise  even  a  sus- 
picion that  it  was  transferring  or  cont«nplat- 
ing  a  transfer  or  sale  of  any  of  Its  property 
to  defeat  its  creditors.  Insolvency  alone  Is 
DO  ground  for  attachment.  Rem.  A  BaL 
Code,  i  648.  It  Is  clear  that  the  combined 
knowledge  of  both  Crltzer  and  his  attorney 
did  not  oonstltute  a  saffldent  basis  for  the 
affidavit  upon  which  the  attachment  was  Is- 
saed. 

[31  The  appellants,  however.  Insist  that 
probable  cause  will  be  presumed  when  the 
attachment  Is  Issued  upon  the  advice  of  an 
attorney.  Many  authorities  hold  that  prob- 
able cause  is  only  material  where  exemplary 
damages  are  involved,  and  that  advice  of  an 
attorney  la  no  defense  to  a  claim  for  actual 
compensatory  damages.  Birmin^am  Dry- 
Ooods  Oo.  V.  Flnley,  122  Ala.  S34,  26  South. 
138 ;  Yarborongh  v.  Weaver,  6  Tex.  Civ.  App. 
216,  25  S.  W.  468;  Schofield  v.  Territory,  9 
N.  M.  526,  S6  Pac.  306;  4  Gyc.  861 ;  Waples 
on  Attachment  and  Garnishment  (2d  Ed.)  { 
1018.  This  court,  however,  has  held  that 
probable  cause  is  a  question  of  law.  In  this 
far,  at  least,  that  probable  cause  will  be  pre- 
saiDed  when  tite  action  lias  t>een  commenced 
by  the  advice  of  attorneys  to  whom  has  been 
nbmitted  all  tbe  facta  In  the  case.  Le^  r. 


rielschner,  Mayer  ft  €0.,  12  WadL  lit,  40 
Fac  884. 

Under  the  prorlshma  of  onr  atatnte  (Bem. 
&  BaL  Code,  I  654)*  Which  makes  proof  that 
there  was  no  rcaBonaUe  cause  toT  the  at- 
tachment necessary  to  a  recovery  on  an  at- 
tachmmt  bond  for  wrongful  attachment,  that 
decision  seems  inevitable.  But  that  case,  ■ 
which  goes  as  far  as  any  to  which  our  at- 
tention has  been  called,  holds  the  presump 
tlon  of  probable  cause  arises  from  the  advice 
of  an  attorney  only  when  It  appears  that 
all  of  the  facts  have  been  submitted  to  the 
attorney.  What  facts  and  whether  the  par- 
ticular facts  In  a  glvoi  case  constitute  prob- 
able cause  is  a  question  exclusively  for  the 
court  What  are  the  facts  existing  In  the 
given  case,  where  there  Is  any  oontrOTere; 
in  reference  thereto,  is  a  question  exclnslv^ 
for  the  Jury,  unless  a  Jury  Is  waived.  Voss^ 
V.  Bender,  32  Wash.  566^  73  Pac.  697;  Bur- 
ton V.  St  Paul,  M.  &  M.  Ry.  Co.,  33  Minn. 
189,  22  N.  W.  300.  As  pointed  out  in  Voss 
V.  Bender,  these  rules  apply  even  where  the 
attachment  Is  issued  pursuant  to  the  advice 
of  an  attorn^. 

Applying  these  rules  to  the  present  case, 
the  evidence  Justified  a  finding  that  tbere 
were  no  facts  showing,  or  reasonably  tending 
to  show,  that  the  respondent  was  disposing 
of,  or  seeking  to  dispose  of,  any  of  its  prop- 
erty for  the  purpose  of  defrauding  its  credi- 
tors. Such  being  the  particular  facts,  it  fol- 
lows, as  a  matter  of  law,  and  as  a  question 
exclusively  for  the  court,  that  tbey  did  not 
constitute  probable  cause  for  the  Issuance  of 
the  attachment  on  the  grounds  upon  which 
It  was  Issued.  It  appearing  that  the  attor- 
ney, In  giving  his  advice,  acted  upon  imper- 
fect knowledge,  in  that  he  was  not  possessed 
of  all  of  the  facts  in  the  case,  bis  advice 
docs  not  raise  a  presumption  of  reasonable 
cause,  even  under  the  rule  declared  in  Levy 
V.  Fleiscbner,  Mayer  &  Co.,  supra,  much  less 
under  that  rule  as  explained  in  Voss  v.  Bend- 
er, supra.  The  trial  court  committed  no  er- 
ror In  holding  that  there  was  no  probable 
cause  for  this  attachment,  and  that  it  was 
wrongfully  issued. 

W  3.  We  find  no  merit  in  the  dalm  that 
the  court  erred  in  rejecting  evidence  offered 
tending  to  show  reasonable  cause  for  the 
attachment  The  record  shows  that  the 
same  evidence  which  was  at  first  rejected 
was  afterwards  admitted,  and  much  more  of 
the  same  character. 

4.  Neither  do  we  find  any  merit  In  the 
claim  that  the  evidence  of  damages  was  in- 
Buffldent  to  sustain  the  Judgment  The  dam- 
ages were  confined  to  the  actual  damages. 
Nettling  was  allowed  as  punitive  or  exempla* 
ry  damages.  The  court  In  the  course  of  the 
trial,  received  no  evidence  of  general  dam- 
ages, but  limited  the  damages  to  those  sns* 
talned  on  account  of  the  loss  of  the  use  of 
the  team  of  horses.  We  fail  to  find  that 
the  damages  recovered  were  excessive,  or 
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that  they  were  not  sustained      &  ^tir  pre- 
ponderance of  the  evidence. 
The  Judgm^t  la  afflrmed. 

CBOW,  a  and  MAIN*  OOSB.  and 
OHADWIOK,  JJ.,  ooncur. 


FBAIB  T,  fcASWELL.    (No.  11,683.) 
(Supreme  Court  of  Washington.    Ma;  6,  1914.) 

1.  Appeal  and  Ebbob  (S  272*>— Questioms 
bsviswabxjh-sufticienct  of  evidxnce— 
excbftioitb. 

ActQBl  notice  of  the  fiUne  of  findings  of 
fact  is  eqaivalent  to  service  of  notice  thereof, 
within  the  statute  requiring  the  filing  of  excep- 
tions to  findings  of  fact  within  five  days  after 
service  of  the  findings,  or  of  notice  of  the  filing 
thereof;  and  appellant,  who  files  a  motion  for 
new  trial,  though  there  has  been  no  service  of 
the  findings,  or  of  notice  of  filing,  must  file 
exceptions  within  five  days,  or  the  sufficiency 
of  the  evidence  will  not  be  considered. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  iS  1611-1619;  Dec.  Dig.  S 

2.  WiTHBSSBS  (6  255*)  —  EXAMIHATION  —  Rk- 
FBESHINO  BeCOLLEOTION. 

A  party  fumishing  a  bill  of  particulars,  in 
whidh  each  item  of  damage  demanded  is  set 
fortii,  may,  on  the  trial,  use  the  bill  to  refresh 

his  memory. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
€ent.  Dig.  §S  874-890;  Dec.  Dig.  S  255.*] 

S.  CosTe  (6  184*)— Witnesses— Taxation. 

Where  the  allegations  of  the  complaint 
were  pat  in  issae  by  the  answer,  plaintiff  could 
call  witnesses  to  prove  bis  case,  without  antici- 
pating admissions  of  defendant  by  failure  to  in- 
troduce controverting  evidence;  and  where 
plaintiff  recovered  jodgment,  the  fees  of  the  wit- 
nesses were  properly  taxed  as  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  716-736;  Dec  Dig.  S  184.*1 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  E.  K.  P^dergast,  Judge. 

Action  hy  Chester  Fralr  against  E.  W.  Cas- 
well.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  AflJrmed. 

Martin  Korstad  and  Chas,  E.  McAvoy,  both 
of  Seattle,  for  appeUant.  Leopold  M.  Stem 
and  J.  W.  Bussell,  both  of  Seattle,  ftv  re- 
spondent. 

FULLBRTON,  J.  The  respondent  brought 
this  action  against  the  appellant  to  recover 
for  an  injury  to  his  automobile,  alleged  to 
have  been  caused  by  the  negligent  act  of  a 
servant  of  the  appellant.  On  a  trial  had 
before  the  court  sitting  without  a  Jury,  find- 
ings of  fact  were  made  In  favor  of  the  re- 
spondent, on  which  a  Judgment  was  entered 
for  ^00. 

[1]  The  principal  errors  assigned  by  the 
appellant  question  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings  and  Judgment 
The  respondent,  however,  Insists  that  these 
questions  are  not  before  the  court,  for  want 
of  suffldent  exceptions  to  the  findings.  The 
objection,  we  think,  la  well  taken.  The 
findings  were  filed  by  the  Judge  with  the 


derk  of  the  court  on  May  27, 1913.  On  May 
29,  1913,  the  appeUant  moved  tar  a  new 
trial.  This  motion  wa?  lieaxd  and  decided 
adversely  to  the  appeUant  <m  July  22;  1913, 
and  six  days  later  written  exc^itloiui  to  the 
findings  were  taken  and  filed.  The  statute 
requires  exceptions  to  findings  ot  fact;  takea 
In  this  form,  to  be  filed  within  five  daya  after 
service  of  the  findings  of  fact  <m  the  party 
excepting,  or  after  awrlce  of  a  written  no- 
tice of  the  filing  thweot  Tfawe  ia  an  affi- 
davit In  the  recoEd  In  which  It  is  alleged  that 
no  service  of  the  findings  or  Judgment  was 
made  upon  eltBer  the  appeUant  or  his  attor- 
neys. But  actual  notice  Is  eqniTalent  to  serr* 
ice,  and  it  is  shown,  by  the  tact  that  the  ap- 
pellant filed  a  motion  for  a  new  trial  on  May 
29,  1913,  that  he  had  actual  notice  of  the  de- 
cision upon  that  d^.  To  have  been  In  Um^ 
the  exceptions  should  have  been'  filed  withla 
five  days  after  that  date,  and  a  filing  ttf  such 
excQ;)tionB  on  July  28,  1918,  was  therefore 
not  in  time. 

[S]  The  respondent,  on  the  motion  of  ttie 
appellant,  fnndShed  the  appellant  with  a  bin 
of  particulars,  In  which  he  parttcnlarized  the 
several  items  of  damage  caused  the  antomobile 
by  thecolllsifm  of  Ox  tesm  therewith.  At  the 
trial,  when  the  respondent  wss  <m  the  stand,  he 
was  unaUe  to  recall  from  monory  each  ot 
the  particular  Items,  and  the  conrt  permitted 
his  counsel,  over  the  objection  of  the  appel- 
lant, to  call  his  attention  to  the  omitted 
items.  It  is  objected  that  this  was  error, 
but  we  think  it  proper  practice.  The  Items 
were  several  In  number,  and  it  would  have 
been  remarkable,  had  the  respondent  been 
able  to  recall  each  of  them  without  refresh- 
ing his  memory  In  some  manner.  For  coun- 
sel to  direct  the  witness'  attention  to  the 
items  was  not  only  his  right,  but  his  duty,  if 
he  is  to  render  Us  client  a  full  mrasure  of 
service. 

[3]  Some  six  certain  witnesses  were  called 
by  the  respondent  and  testified  to  matters 
pertaining  to  the  accident,  and  witness  fees 
for  them  were  allowed  by  the  court  In  the 
taxation  of  the  costs.  It  is  objected  that  this 
was  Improper,  because,  it  Is  dalmed,  they  tes- 
tified to  no  fact  not  admitted  by  the  appellant. 
But,  while  It  may  be  true  that  they  testified 
to  facts  which  the  appellant  did  not  contro- 
vert by  evidence,  the  matters  testified  to  tend- 
ed to  support  the  allegations  of  the  complaint, 
all  of  which  were  put  in  issue  by  the  answer. 
The  respondent  conld  not  anticipate  admis- 
sions on  the  part  of  the  appellant,  and  It  was 
his  privilege  to  prove  his  case  In  the  stron- 
gest manner  possible.  There  was  no  undne 
accumulation  of  evidence,  and  we  think  the 
court  properly  allowed  the  fees  of  the  wit- 
nesses as  costs. 

The  Judgment  Is  affirmed. 

CBOW,  C.  3.,  and  MOBBIS,  FABKBB,  and 

MOUNT,  JJ.,  concur. 
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TACOMA  BY.  ft  POWER  00.  v.  CITX  OP 
TACOMA.   (No.  11«610.) 

(Supreme  Conrt  of  Waehington.  May  t,  1914.). 

1.  Electbicitt  (I  4*)— Steeets— Fbanohwes 

— CONDITIONB— POWEB  OF  ClTT. 

Under  Rem.  ft  BbL  Code,  (  7607,  snbd.  7, 
aatitoiiBincr  citiee  of  the  first  clan  to  r^ulate 
the  oae  of  atreeta,  to  authorize  or  prohibit  the 
use  of  electricity  at,  in,  or  on  any  oi  the  etreets, 
and  to  prescribe  the  conditions  on  which  the 
game  may  be  nsed,  and  regulate  the  nae  thereof, 
a  city  of  the  firat  class,  in  granting  a  franchise 
to  a  corporation  to  use  the  streets  to  fumiab 
electricity  for  power  and  heat,  was  anthorised 
to  impoee  as  a  condition  that  it  should  not  for* 
niah  electricity  for  lighting  or  generating  elec- 
tricity for  lighting,  and  providing  that  the  fran- 
chise should  be  void  and  subject  to  forfeiture 
in  case  of  a  breach  of  such  condition. 

(Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Die.  S  1;  X>ee.  Dig.  {  4.*] 

2.  Electbicitt  (|  4*)— Fbanchises  —  Condi- 
tio n  S — A  BBOOATION . 

Public  Service  Commission  Law  (Laws 
1911.  c.  117)  deala  only  with  questions  of  safe- 
ty, efficiency,  ratea,  and  equality  of  public  serv- 
ice, and  hence  sections  8,  30.  and  33  did  not 
abrogate  a  condition  in  an  electric  franchise 
previoualy  granted  by  a  city  of  the  fint  claaa 
to  a  raUway  and  power  cimipany,  providing 
that  it  should  not  furnish  electrldty  for  llgbt- 
inr. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  1 1 ;  Dec  Dig.  §  4.*] 

3.  Ki.ECTBicirT  Q  4*)— Fbanchises— FoBFKi- 

TURE. 

Whera  a  dlr  granted  oomidaiDant  company 
a  franchise  to  use  the  streets  for  the  distribu- 
tion of  electricity  for  heat  and  power,  and  for 
lighting  street  cars,  provided  it  should  not  fur- 
nish power  for  lighting  and  generating  elec- 
tricity for  heating  generally,  and  declared  that 
the  franchise  should  he  void  in  case  of  com- 
plainant's failure  to  perform  any  of  the  condi- 
tions spedfied,  and,  if  the  failure  be  not  cor- 
rected witliin  30  days  after  notice,  tlie  franchise 
should  be  terminated  and  complainant's  prop- 
erty forfeited  to  the  city,  complainant's  failure 
to  cease  furnishing  electricity  to  a  railroad 
company  for  lighting  for  more  than  30  days 
after  notice  to  desist  was  ground  for  termina- 
tion of  the  franchise  and  forfeiture  of  the  prop- 
erty. 

[Ed.  Note.— For  other  casea,  see  Blectridty, 
Cent  Dig.  I  1;   Dee.  IMgn  4.*] 

4.  EtECTBICITT   (I  4*)— FBANCnXSia— FOBfEI- 

TCBE— Evidence. 

In  a  suit  to  enjoin  a  city  from  forfeiting 
ID  electric  franchise  for  alleged  breach  of  a 
condition  blndin|r  complainant  not  to  furnish 
electricity  for  lighting,  consisting  of  the  fur- 
ninhing  of  electricity  for  lighting  purposes  to 
a  railroad  company  after  notice  to  desist,  evi- 
dence that  it  would  cost  the  railroad  company 
from  S1,000  to  91,500  to  readjust  iU  system 
80  Rs  to  tali^e  power  for  li^ts  from  the  city  in- 
■t«ad  of  from  complainant  was  ImmateriaL 
^LEd.  Noto^For  other  cases,  see  Electricity, 
Cent  Dig.  |  1;  Dee.  Dig.  S  4.*} 

Department  1.  Appeal  from  Superior  Court, 
Pierce  County;  0.  M.  Easterday,  Judge. 

Suit  by  the  Tacoma  Railway  &  Power  Com- 
pany against  the  City  of  Tacoma.  Jadgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 


Jaa.  B.  Howe,  of  Seattle,  and  John  A. 
Sbacldeford.  of  Tacoma.  for  appellant  T.  L. 
Stiles  and  Frank  M.  Camahan,  botb  of  Ta- 
oomat  for  reepondent. 

GOSE,  J.  This  Is  a  bUl  In  equity  to  enjoin 
the  city  of  Tacoma  from  forfeiting  a  fran- 
chise. The  city  filed  an  answer  and  a  cross- 
complaint,  asking  that  t2ie  franchise  be  de- 
clared forfeited.  Issues  were  Joined,  the 
cause  was  tried,  and  nltlmated  In  a  Judgment 
in  favor  of  tbe  dty,  terminating  the  fran- 
chise.   Hie  plaintiff  hss  appealed. 

The  rewondent,  the  dty  Tacoma,  Is  a 
city  of  the  first  class,  and,  since  1893,  has 
owned  and  operated  a  manldpal  lifting 
plant  In  1912  it  qualified  Itself  to  take  orer 
the  entire  Ughtli^  business  of  the  dty.  Tbe 
appellant  owns  and  operates  a  street  rail- 
way system  In  the  dty  of  Tacoma.  In  1890 
the  Legislature  passed  an  act  (Laws  1890, 
p.  ISl)  classifying  dtles,  and  empowering 
dtles  of  the  first  dass  to  frame  their  own 
charter.  It  also  empowered  them  (Bern,  ft 
BaL  Code,  I  TOOT,  snbd.  7):  *^  lay  oat  es- 
tablish, aoea,  *  *  *  or  otherwise  Im- 
prove streets,  alleys,  avenues,  •  •  •  and 
to  regulate  and  control  the  nse  thereof,  and 
to  vacate  the  same,  and  to  authorize  or  pro- 
hibit the  use  of  electridty  at  in,  or  upon  any 
of  said  streets,  or  for  other  purposes,  and  to 
prescribe  the  terms  and  conditions  upon 
which  the  same  may  be  so  used,  and  to  regu- 
late the  use  thereof." 

In  pursuance  of  this  jwwer,  the  respond- 
ent framed  an  independent  charter,  and 
amended  tbe  charter  In  1896,  jirobibiting  the 
legislative  power  of  the  dty  from  granting 
to  any  person  or  corporation  a  franchise, 
privilege,  or  right  "to  sell  or  supply  water 
or  electric  lights  within  the  city  of  Tacoma 
to  the  dty  or  any  of  its  Inhabitants,"  as  long 
as  the  dty  owns  a  plant  or  plants  for  that 
purpose  and  Is  engaged  in  the  public  duty 
of  supplying  water  or  light  subject  to  tbe 
exception  that  the  dty  might  grant  a  fran- 
chise to  supply  water  or  electric  light  to 
any  part  of  tbe  dty  not  supplied  or  furnish- 
ed by  the  dty  plant,  "to  cease  and  determine 
at  such  time  as  the  city  of  Tacoma  shall  fur- 
nish and  provide  water  and  light  lu  said  sec- 
tion or  part  of  the  city."  This  amendment 
was  carried  Into  the  charter  of  1909.  In  har- 
mony with  this  charter,  the  city  council  in 
1005  adopted  an  ordinance  granting  to  the 
appellant  Its  successors  and  assigns,  for  a 
period  of  25  years,  "the  right  privilege,  au- 
thority, and  franchise"  to  erect  and  main- 
tain poles,  lines,  and  conduits,  and  to  stretch 
wires  thereon  along,  across,  and  underneath 
the  streets  and  alleys  of  tbe  dty,  for  tbe  pur- 
pose of  transmitting,  distributing,  and  selling 
electric  current,  to  be  furnished  and  used  for 
the  purpose  of  furnishing  "power  and  heat 
or  either  of  them,"  for  power  and  beating 
purposes,  and  "for  lighting  street  cars,"  and 
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providing  tbat  It  Bhonld  not  "famish  power 
to  be  used  for  lighting  or  generatlDg  electric- 
ity for  lighting."  It  was  provided  that  the 
stipulatlonB  in  the  ordinance  should  not  pre- 
vent the  dtj  from  granting  the  appellant, 
"1^  special  permit,"  the  right  to  farnlsh  elec- 
tric current  '*for  lighting  purposes,"  subject 
to  the  provisions  of  the  city  charter  and  the 
laws  of  the  stat^  "sadi  permit,  however,  to 
be  revocable  at  any  time  at  the  option  of  the 
dty." 

The  ordinance  further  provided:  "Sec.  2. 
Tbat  each  nnd  every  rig^t,  privilege  and 
authority  and  franchise  by  this  ordinance 
granted,  shall  without  the  passage  of  any 
resolution,  ordinance  or  any  action  of  any 
kind  whatsoever,  on  the  part  of  the  dty  of 
Tacoma,  be  null  and  void  and  absolutely  of 
no  eftect,  upon  the  failure  of  said  grantee, 
its  successors  or  assigns,  to  i>erform  any  and 
aU  of  the  conditions  In  this  ordinance  sped- 
fled  and  mentioned,  for  a  period  of  thirty 
days  attsx  notice  shall  have  been  served  upon 
said  gnuitee,  Its  successors  and  assigns,  by 
the  commlssionw  of  pabUc  works  of  said 
dty,  under  Qke  directions  and  authority  of 
the  dty  council  of  said  dty  to  the  efftet  that 
said  dty  will,  if  said  Qdlnre  is  not  corrected 
before  the  expiration  of  thirty  days  from  the 
serving  of  said  notice,  consider  this  fran- 
chise null  and  toU  and  absolutdy  of  no  ef- 
fect because  of  the  failure  of  said  grantee.  Its 
successors  or  assigns,  to  perform  any  and  all 
of  the  conditions  in  this  ordinance  specified ; 
and  in  the  event  of  the  forfeiture  of  the 
franchise  hereby  granted,  on  account  of  the 
breach  of  any  of  the  conditions  herein,  the 
said  grantee,  its  successors  or  assigns,  shall 
also  forfeit  and  snrreuder  to  the  dty  of  Ta- 
coma,  all  poles,  lines,  wires,  or  other  prop- 
erty that  may  be  located  or  constructed  in 
pursuance  hereof,  within  the  dty  of  Tacoma, 
unless  the  same  are  removed  within  sixty 
days  thereafter  and  said  streets,  alleys  and 
public  places  from  which  they  are  removed 
put  in  good  condition,  and  the  same  shall 
thereupon  become  and  be  the  property  of  said 
city  of  Tacoma." 

Another  section  of  the  ordldance  provided 
that  the  grant  was  subject  to  the  right  of  the 
city  at  any  time,  on  30  days'  notice  to  the 
grantee,  to  repeal,  change,  or  modify  the 
grant  if  the  franclilse  granted  was  not  exer- 
dsed  in  accordance  with  the  provisions  of 
the  ordinance;  "and  the  dty  council  reserves 
the  right  so  to  do,  and  this  section  shall  be 
considered  as  a  cumulative  and  additional 
remedy  to  that  provided  by  section  2  of  this 
ordinance." 

Another  section  of  the  ordinance  In  express 
terms  reserved  to  the  city  the  right  to  main- 
tain and  operate  an  electric  light,  heat,  and 
power  plant 

The  appellant  filed  an  acceptance  of  the  or- 
dinance as  follows:  "And  the  said  Tacoma 
Railway  &  Power  Company,  by  Its  manager 
and  upon  due  authority  of  Its  board  of  di- 


rectors, agrees  to  be  bound  by  the  condlttons, 
limitations,  and  obligations  set  fordi  and 
contained  in  said  ordinance." 

In  December,  1006,  the  appellant  entered 
into  a  contract  with  the  Northern  Pacific 
Railway  Company,  wherein  it  obligated  it- 
self to  famish  to  that  company,  at  its  depot 
In  the  d^  and  at  Its  shops  in  South  Tacona, 
all  the  electric  power  that  It  uses  "for  power 
purposes  and  for  lighting  purposes,  for  a 
period  of  ten  years  from  the  date  of  said  con- 
tract" On  the  2d  day  of  April,  1813,  the 
city,  then  being  qualified  to  take  over  all  the 
lighting  business  within  its  boundaries,  pass- 
ed a  resolution  revoking  Uie  permit,  wUdi 
it  had  theretofore  granted  to  the  aEvellant, 
to  farnlsh  electric  current  for  lighting  pur- 
poses, and  providing  that  from  and  after 
April  16th  following  It  should  ceaae  to  ftir- 
nlsh  any  current  for  that  purpose.  Ctn  April 
2lBt  following  the  council  passed  a  resolu- 
tl<m,  reciting  that  tbe  appellant  was  that 
supplying  electric  current  to  be  used  direct- 
ly and  indirectly  fbr  lighting  purposes.  The 
resolution  directed  the  commlBslonrar  of  pub- 
lic works  to  notify  Oie  appellant  tba^  In 
case  of  tftUure  to  comply  wlOi  the  terms 
and  conditions  of  the  ordinance  before  the 
aspiration  of  30  days  after  aantoo  of  the 
notice,  the  city  would  consider  the  franchise 
granted  by  the  ordinance  null  and  void,  and 
would  claim  a  fortdture  ot  all  poles,  wires, 
lines,  and  other  proputy  located  or  con- 
structed in  pursuance  of  the  ordinance,  an* 
less  the  same  should  be  removed  witiiia  60 
days,  as  spedfled  In  sectton  2,  and  that  the 
coundl  would  repeal  the  ordinance.  The 
notice  was  served  on  April  23d.  The  appel- 
lant declined  to  comply  with  the  notice,  and, 
on  the  22d  day  of  May,  commenced  this  ac- 
tion, praying  that  the  appellant  be  enjoined 
from  repealing  the  ordinance  or  declaring  the 
same  null  and  void,  and  praying  that  It  be 
enjoined  from  asserting  a  forfeiture.  The 
dty  answered,  setting  forth  the  matters  and 
things  to  which  we  have  adverted,  and  pray- 
ing that  the  appellant  be  enjoined  from  far- 
nlshlng  electric  power  In  the  dty,  to  be  used 
directly  or  indirectly  for  lighting  purposes; 
and  that  the  ordinance  to  which  reference 
baa  been  made,  "and  every  right  privilege, 
authority,  and  franchise  granted  thereby," 
be  forfeited,  and  declared  to  be  null  and  void. 
It  was  adjudged  that  all  the  powers  granted 
by  the  ordinance  had  been  forfeited  by  the 
appellant  in  continuing  to  furnish  the  North- 
ern Pacific  Railway  Company  with  power  for 
lighting;  that  the  ordinance  should  be  null 
and  void  and  of  no  further  effect;  that  the 
appellant  should  be  no  longer  entitled  to 
exerdse  any  privileges  under  it  "except  to 
remove  Its  poles,  lines,  wires,  and  other 
property  from  the  streets  of  said  city";  that 
the  appellant  be  enjoined  from  maintaining 
poles,  lines,  or  stretching  or  maintaining 
wires  thereon,  in,  over,  upon,  or  across  the 
streetB  or  alleys  of  the  dty,  and  from  tians- 

Digitized  by  Google 


Wash.) 


TACOMA  BY.  &  POWKB 


00.  T.  OITY  OF  TACOMA 


567 


mlttlng  electric  current  over  said,  lines  or 
wires  for  the  purpose  of  tamlahlng  "power 
or  heat,  or  for  aoy  other  purpose"  arising 
out  of,  or  dependent  upon,  such  ordinance. 
It  was  further  adjudged  tliat,  unless  the  ap- 
pellant sliali,  "wlttaln  ^ty  days  after  the 
entry  of  this  decree,  remove  Us-  poles,  wires, 
and  other  property  from  the  streets,  alleys, 
and  public  places  of  fbe  dty,  the  same  shall 
be  thereupon  forfeited  to,  and  be  tbe  prop- 
erty of,  the  dty  of  Taconrn." 

Tbe  appeal  presents  four  principal  qnes- 
tlous:  (1)  Was  the  condition  In  tlie  ordinance 
that  Uie  appellant  slionUl  not  famish  elec- 
tricity fbr  lighting  porposes  a  yaUd  one; 
that  Is,  did  the  dty  hare  the  power  to  so  limit 
the  franchise?  ^)  If  so,  was  tbe  limitation 
abn^ted  by  the  pabUc  serrlce  commission 
law  (Laws  1911,  p.  543)?  (S)  Did  the  refusal 
of  the  appellant  to  dlscontlniie  famishing 
power  to  the  Northern  Padflc  Ballitay  Com- 
pany for  lighting  purposes  warrant  the  court 
in  adjudging  a  forfeiture?  (4)  Did  the  court 
commit  error  In  excluding  certain  testimony? 
These  qnestiona  will  be  treated  in  the  order 
stated. 

[1]  In  respect  to  the  first  question,  there 
seems  little  room  for  a  difference  of  opinion. 
The  statute  quoted  (Rem.  &  Bal.  Code,  8  7007, 
sobd.  7)  expressly  empowers  dtles  of  the  first 
class  to  regulate  and  control  the  nse  of 
streets,  and  to  "authorize  or  prohibit"  the 
use  of  electricity  at,  in,  <>r  upon  any  of  the 
streets,"  and  to  prescribe  the  terms  and  con- 
ditions upon  which  the  same  may  be  used, 
and  to  regulate  the  use  thereof."  Broader 
language  could  hardly  be  used.  It  is  obvious 
that  the  Legislature  intended  to,  and  did, 
vest  the  dty  with  the  whole  of  the  state's 
police  power  touching  the  subject-matter. 
State  ex  rel.  Telegraph  Co.  v.  Spokane,  24 
Wash.  53,  63  Pac.  1116 ;  Western  tl.  Tel.  Co. 
7.  Richmond,  224  V.  S.  100,  32  Sup.  Ct  449, 
56  Ll  Ed.  710;  Corerdale  t.  Edwards,  155 
Ind.  374,  58  N.  B.  495. 

In  the  Goverdale  Case,  in  considering  a 
slumar  question,  the  court  said:  "Tbe  un- 
QoaUfied  ilgbt  to  grant  or  refuse  at  dlscreUon 
carries  with  it  the  right  to  impose  any  terms 
CD  the  grant  not  forbidden  by  lav.** 

Authority  from  tbe  Legislature  to  regulate 
and  control  the  use  of  the  streets,  to  vacate 
tbem,  to  authorize  or  prohibit  the  use  of 
electrldty  uiion  the  streets,  and  to  prescribe 
tbe  terms  and  conditions  upon  which  the 
saoie  may  be  usedf  and  to  regulate  the  use 
thereof,  is  so  broad  In  Its  nature  that  it  is 
dear  the  Legislature  Intend^  to  empower 
dtles  of  the  first  class  to  hedge  any  sach  prlv- 
lles^  with  all  the  conditions  that  the  state 
itself  could  Impose.  The  charter  adopted  by 
tbe  people  In  pursuance  of  this  authority 
diows  that  the  people  Intended  to  reserve  to 
themselves  the  exclusive  right  to  famish 
U^t  to  tbe  dl7  and  Ite  tnhabltants^  to  the 
extent  of  the  ability  of  the  dty,  and  no  stet- 
Qte  has  been  dt«d  which  quaUfles  or  Umlte 


the  rU^t  of  the  people  of  cities  of  the  first 
dass  to  do  so. 

The  anthorities  dted  by  the  aM>eIlant  are 
upon  facts  and  conditions  so  variant,  and  up- 
on statutes  so  dissimilar,  that  they  afford 
Uttle  or  no  aid  In  the  A>Iutlon  of  the  ques- 
tion. In  Orawford  filec.  Co.  v.  Knox  County 
Power  Co..  110  Me.  285,  86  AtL  119,  it  was 
held  that  electric  power  was  a  commodity, 
and  that  the  right  to  furnish  It  for  light  and 
power  la  not  a  soverdgn  privilege,  but  a 
business  which  was,  open  to  any  Ipdlvidual 
without  etpedal  legislative  grant,  provided  he 
secured  a  permit  from  tbe  munldpal  officers. 

[2]  In  respect  to  the  public  service  com- 
mission law  and  sections  8,  30,  and  33,  which 
are  relied  upon  by  the  appellant,  It  seems 
suffident  to  say  that  that  law  deals  only  with 
tbe  questions  of  safety,  ^dency,  rates,  and 
equality  of  public  service.  The  power  to 
Kr«nt  a  limited  franchise  Is  still  In  the  dty. 
No  power  was  glv^  to  the  public  service 
commission  to  grant,  modify,  or  abrogate 
franchises  or  contracts  arising  out  of  fran- 
chises, except  In  regard  to  rates  and  the  reg- 
ulatlmL  of  service  in  respect  to  Ite  safety,  effl- 
dency>  and  equality.  It  was  not  the  purpose 
of  the  act  to  oilarge  franchises,  or  to  require 
the  performanoe  of  acts  being  exerdsed  un- 
der a  francblse  which  could  not  be  legally 
exerd^  or  for  a  longer  period,  than  such 
acte  could  be  legally  exsrdsed.  T\m  aroal- 
Jant  has  dted  State  ex  zel.  Wd>ster  v.  Sn- 
perlw  Court,  G7  Wash.  37, 120  Fac.  861«  Ann. 
Caa.  1913D,  78;  Seattle  SIlea  Oo.  v..  City  of 
Seattle  (D.  GO  206  FM.  956;  and  Worcestw 
V.  Street  By.  Oo.,  196  U.  S.  539,  25  Sup.  Ct 
327,  49  L.  Ed.  691.  In  the  Webster  Case  it 
was  held  that  the  right  to  fix  the  rates  of 
telephone  compantes  was  vested  In  the  public 
service  commission.  In  Seattle  Elec.  Co.  v.  * 
Seattle^  Judge  Rudkln  taeUl  that  the  public 
service  commission  law  withdrew  from  dtles 
tbe  power  to  fix  rates  for  street  car  service. 
In  tbe  Worcester  Gase  it  was  held  that  tbe 
stete  had  the  power  to  abrogate  the  limita- 
tions and  conditions  confined  In  a  franchise, 
N<Hie  of  these  cases  are  apposite  to  the  ques- 
tion before  iu. 

.  [S]  The  forfdture  was  adjudged  unda 
section  2  of  the  ordinance^  whldi  we  have 
quoted.  The  authority  to  dedare  the  forfd- 
ture Is  so  clearly  expressed  as  to  remove  the 
question  from  the  q^ere  of  debate;  The  or- 
dinance authorized  a  forfeiture  of  the  fran- 
chise tor  a  breach  of  any  of  Ite  conditions, 
and  provided  for  a  forfeiture  of  all  polee, 
lines,  wires,  or  other  property  located  or 
constmcted  In  pursuance  of  the  ordinance, 
"unless  the  same  are  removed  within  dxty 
days,  and  said  streets^  alleys,  and  public 
places  from  whldi  they  are  removed  put  in 
good  condition,  and  tbe  same  shall  thereupmi 
become  and  be  the  property  of  said  dty  ot 
Tacoma."  An  additional  remedy  was  given 
to  the  dty  to  repeal,  change,  or  modify  the 
grant  for  a  breach  of  ite  condltJ(»i8  upon  30 
days*  notice  But  this  sectton  expres^^  pro- 
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Tides  that  the  remedr  thereby  reBerred  Is 
"ccmulatlre  and  additional"  to  the  remedy 
provided  In  section  2.  The  resolution  of 
April  2d  revoked  the  si)eclal  permit  thereto- 
fore given  to  the  appellant  to  furnish  elec- 
trldty  for  lighting  purposes,  to  become  effec- 
tive on  April  15th.  The  resolntlon  of  April 
21st  gave  the  appellant  notice  that  the  city 
would  terminate  its  franchise  altogether  If 
It  did  not,  within  30  days,  cease  to  furnish 
electrlci^  for  lighting.  It  further  gave  no- 
tice that,  upon  a  failure  to  comply  with  its 
demands,  it  wonld  claim  a  forfeiture  of  all 
Instrumentalities  used  In  pursuance  of  the 
ordinance,  unless  the  same  were  removed 
within  60  days,  as  spedfled  in  section  2  of 
the  ordinance.  The  appellant  disregarded 
both  resolutions,  and  continued  to  fnrnish 
current  for  lighting  after  the  30  days  had  ex- 
pired. No  reason  Is  suggested  why  the  for- 
feiture should  not  have  been  declared,  other 
than  the  equitable  maxim  that  equity  abhors 
a  forfeiture,  and  that  courts  will  always  pro- 
ceed with  great  caution  in  directing  the  for- 
feiture of  a  franchise,  and  will  only  do  so  In 
clear  cases.  These  principles,  of  course, 
mean  that  ordinarily  property  will  not  be 
declared  forfeited  where  the  franchise  or 
contract  leaves  a  discretion  In  the  court.  It 
Is  well  settled  that  a  dty  may  declare  a  for- 
feiture of  a  franchise  where  matters  of  sub- 
stance or  of  contract  have  not  been  complied 
with  by  the  benefldary.  State  ex  lel.  Syl- 
vester T.  Superior  Court,  60  Wash.  279,  111 
Pac.  19-i  Union  Street  B.  Go.  t.  Carcolt 
Judge,  113  Mich.  OH  71  N.  W.  1073;  Cover- 
dale  T.  Edwards,  155  Ind.  374,  S8  N.  E.  495; 
BdleviUe  v.  Citizens'  Horse  By.  Co.,  152  UL 
171,  38  N.  B.  684,  26  li.  R.  A.  681. 

In  the  fifichigan  case  the  dty  was  proceed- 
ing regularly  to  dedare  the  relator's  fran- 
chise forfeited  jxpon  grounds  expressly  re- 
served In  the  ordinance.  The  relator  thereup- 
on filed  a  bill  In  equity  to  restrain  the  dty 
from  taking  the  threatened  action.  The  court 
held  that  the  city  was  proceeding  In  exact 
accordance  with  the  terms  of  the  ordlnancoi, 
and  could  not  be  restrained.  In  the  Sylvester 
Case  an  ordinance  repealing  a  frandilse  was 
sustained,  on  the  ground  that  the  franchise 
had  not  been  accepted  wltbin  the  time  pre- 
scribed In  the  ordinance,  although  do  express 
power  to  do  so  was  reserved. 

The  anpellant  dtes  and  relies  npon  Wake- 
field T.  Village  of  Theresa,  125  App.  Div.  38, 
109  N.  T.  Supp.  414 ;  City  of  Topeka  v.  Water 
Co..  58  Kan.  349,  49  Pac.  79;  Illhiols,  etc.. 
V.  Doud,  105  Fed.  129.  44  C.  C.  A.  389,  52 
L.  B.  A.  481;  Stete  v.  Beal  Estate  Bank,  6 
Ark.  695,  41  Am.  Dec.  109;  People  v.  Los 
Angeles,  etc.,  Gas  Co.,  150  Cal.  557,  89  Paa 
108;  Commonwealth  v.  Newport,  etc.  Turn- 
pike Co.  (Ky.)  97  S.  W.  376.  In  the  Wakefield 
Case  the  contract  did  not  provide  for  a 
forfeiture.  Moreover,  the  equities  of  the 
owner  of  the  lighting  plant  were  so  pre- 
ponderant that  it  would  have  been  a  gross 


miscarriage  of  Justice  to  declare  a  forfeiture. 
In  City  of  Topeka  v.  Water  Co..  a  forfeiture 
of  a  franchise  was  sought  upon  grounds  not 
covered  by  the  forfeiture  clause  contained  In 
the  ordinance,  but  for  an  alleged  breach  of 
other  parts  of  the  ordinance.  The  court  de- 
nied a  forfdture,  for  the  reasons  steted,  and 
upon  the  famiUar  equitable  prindple  that 
equity  does  not  look  with  favor  upon  for- 
feitures, and  win  not  ordinarily  declare  a 
forfeiture  under  such  drcnmstances  where 
there  Is  another  adequate  remedy.  Illinois, 
etc..  V.  Doud  is  substantially  to  the  same  ef- 
fect 

In  Stete  V.  Beal  Eetete  Bank,  it  was  said: 
"Where  the  Legislature  has  prescribed  cer- 
tain conditions  upon  which  a  corporation 
shall  forfeit  Ite  franchises,  those  conditions 
supersede  the  common  law,  and  they  alone 
win  constitute  a  Just  ground  of  forfeiture. 
But,  where  the  act  of  incorporation  is  silent 
as  to  what  shall  create  a  forfeiture,  the  com- 
mon-law doctrine  Is  lu  full  force.  •  *  • 
Courto  will  always  lean  against  a  forfdture." 

In  People  v.  Los  Anf^les,  etc.  Gas  Co.  the 
defendant  was  exercising  a  right  given  by  the 
Constitution  of  the  stete  where  no  power  of 
forfdture  was  reserved.  In  Commonwealth 
V.  Newport,  etc.,  Turnpike  Co.  the  court  said 
tliat,  the  legislature  not  having  defined  the 
causes  for  a  forfeiture  of  the  firanchlse,  a 
broad  discretion  rested  in  the  courte  to  be  ex- 
erdsed  In  an  eqult|ble  manner. 

The  testimony  shows  that  the  appellant 
furnished  electric  power  to  the  Northern  Pa- 
cific Bailway  Company  both  at  ite  depot  and 
at  Ite  shops  in  South  Tacoma.  at  2,300  rolts. 
and  that  the  railway  company  did  Its  own 
transforming.  The  appdlant  sought  to  show 
that  the  dty  waa  not  In  a  portion,  at  the 
time  it  served  Ite  notice,  or  within  the  30 
days,  to  take  over  tlie  whole  l<Mtd  at  South 
Tacoma.  The  evidence  makes  It  clear  that  It 
was  able  to  supply  the  railway  company  with 
power  fbr  lighting  purposes. 

[4]  This  Is  aU  the  dty  by  either  of  its  res- 
olutions sought  to  do.  The  appellant  farther 
sought  to  show  that  it  would  cost  the  rallii*8y 
,  company  from  $1,000  to  91,500  to  readjust  its 
system  so  as  to  take  power  for  llgbte  from 
the  dty.  This  is  beside  the  questlbn.  The 
record  shows  that  the  city  was  in  a  position 
to  supply  the  railway  company  with  all  need- 
ed power  for  lighting  purposes  upon  short  no- 
ttce.  Moreover,  the  railway  company  Is  not 
here  complaining.  It  Is  apparent  from  the 
record  that  the  railway  company  could  have 
qualified  Iteelf  to  receive  power  from  the 
city  for  all  Ite  lighting  purposes  wlthlu  the 
30  days ;  at  least,  it  is  not  shown,  and  do 
attempt  was  made  to  show,  that  It  could  not 
do  so.  Under  these  drcumstences.  It  is  not 
necessary  to  apply  the  rule  that  a  Judgment 
will  be  held  in  abeyance  where  the  rights  of 
a  public  service  company  are  Involved,  to  the 
end  that  the  public  service  will  not  be  ham* 
pered. 
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The  aroeUant  alao  offered  to  prove  a  conr 
rersatlon  with  the  respondent's  eoperlntaid- 
ent  of  lights  and  with  Its  city  attorney,  prtor 
to  the  passage  and  service  of  the  resolution 
of  April  21st.  This  was  exdoded  by  the 
«ourt,  upon  the  ground  that,  nptm  that  dat^ 
the  city  Itself  took  definite  action,  of  which 
the  appellant  was  duly  advised.  There  was 
no  error  In  the  rejection  of  any  of  this  testi- 
mony. 

The  appellant,  after  the  service  of  the  sec- 
ond notice,  and  for  more  than  the  SOnlay 
period  named  in  the  resolution  and  fixed  in 
the  ordinanee,  proceeded,  in  willful  disre- 
gard of  the  limitations  ct  the  dty  charter, 
the  ordinance,  and  the  notice,  to  supply  cur- 
rent for  lighting  puriwses  to  the  Northern 
Padflc  Railway  Company,  and  cannot  there- 
fore complain  that  it  has  been  held  to  the 
terms  of  Its  bond. 

Counsel  say  In  their  reply  brief  that  the  de- 
cree of  forfeiture  "Includes  the  lines  by  which 
the  power  for  operating  the  street  cars  of  ap- 
pellant la  transmitted  from  the  city  limits 
to  the  central  station."  We  find  nothii^  In 
the  record  to  justify  this  statement  The 
judgment  la  limited  to  the  franchise  in  ques- 
tion and  the  instrumentalities  erected  and 
used  therenndw. 

Affixmed. 

CROW,  C.  3.,  and  ELLIS,  ICAIN,  and 
CHADWICK,  JJ.,  concur. 


UALUO  V.  SHUBABT.    (Mo.  U,607.) 
(Suprems  Court  of  Wasfainston.   May  8,  1914.) 

1.  Saias  (I  466*)— CoNDinosAL  Sao:eh-  Fil- 
ing OP  GoirmAcr— Residkhcb  ow  Cobpoba- 

TION. 

The  residence  of  a  corporation,  within  Rem. 
k  BaL  Code,  |  8670,  requlrina  filing  of  a  «»• 
tract  of  conditional  sale  Id  tb«  county  where 
th«  buyer  resideB,  Is  where  It  has  Its  prindpal 
place  of  boslnesa. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Di(t.  f  1353 ;  Dec.  Dig.  {  466.*] 

2.  Sales  JS  465*)— Conditional  Sale  Con- 
tract—FAiLtras  TO  Fiu— RiOHTs  or  IH- 

HKDIATB  PaBIIBS. 

As  between  the  immediate  parties  to  a 
conditional  sale  contract,  their  rights  are  not 
disturbed  by  failure  to  file  it,  as  required  by 
Rem.  &  BaL  Code,  |  86TO,  to  protect  the  seller 
axainst  purchasers  from  and  creditor*  of  the 
buyer. 

FEd.  Note.— For  other  caaea,  see  Sales,  Gent. 
Dig.  I  1353 ;   Dec.  Dig.  {  465.*] 

3.  Sales  (8  474*)— Conditional  Sales— Fil- 

IHQ  or  CONTBACT — "ChBDITOB." 

"Creditors,"  within  Rem.  &  Bal.  Code,  f 
3670,  making  absolute,  as  to  aubsequeot  good 
Mith  creditors,  a  conditional  sale  contract, 
where  the  property  is  placed  in  the  buyer's  pos- 
Ksson,  nnlesa  filed  as  provided,  are  those  only 
wbo  have  acquired  some  kind  of  lien,  and  do  not 
include  general  unsecured  creditors  extending 
credit  Without  knowledge  of  the  delivery  or  pos- 
Masion  of  the  property. 

^{&d.  Note.— For  other  cases,  see  Sales,  Cent. 
^  H  1391-1402;  Dec.  Dig.  I  474* 

For  other  definitiona,  see  Words  and  Phrases, 
wl.  2,  pp.  1713-1727;  vol.  8,  pp.  7622,  7623.1 


Department  2.  Annal  fnHn  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

InterventUuit  in  the  action  of  C.  Malmo 
against  the  Washington  Rendering  &  Fertl- 
lixer  Company  and  others,  by  the  Puget 
Sound  Machinery  Depot,  to  reclaim  property 
from  Oharies  Sfaubart,  reotiver.  Ja^ment 
for  the  receiver,  and  Intarvoiw  ai^eBls.  Be> 
versed  and  rwnanded. 

Ira  Bronson,  of  Seattle,  for  appellant. 
Wlllett  &  Oleson,  of  Seattle,  for  respondent 

MORRIS,  J.  [1]  The  question  here  sub- 
mitted la  whether  or  not  an  unrecorded  con- 
ditional sale  contract  is  good  as  against  a 
receiver  representing  subsequent  general  cred- 
itors. Our  statute  (Rem.  &  BaL  Code,  8  3670), 
provides  that  contracts  of  this  character, 
where  the  property  is  placed  in  the  posses- 
sion of  the  vendee,  shall  be  absolute  as  to 
subsequent  creditors  In  good  faith,  unless, 
within  ten  days  after  taking  possession,  a 
memorandum  of  the  sale  be  filed  in  the  au- 
ditor's office  of  the  county  where  the  vendee 
resides.  The  vendee  in  this  instance  was  a 
corporation  having  its  prindpal  place  of 
business  at  Seattle,  in  King  county.  Its  resi- 
dence, therefore,  in  1^1  contemplation,  waa 
in  King  county,  although  the  property  cov- 
ered by  the  contract  was  in  Kitsap  county. 
The  vendor  filed  the  contract  in  Kitsap  coun- 
ty. This  was  not  a  compliance  with  the  stat- 
ute, and  the  contract  must  be  regarded  as  not 
filed  within  the  meaning  of  the  law.  First 
National  Bank  v.  WUcox.  72  Wash.  473,  130 
Paa  756, 131  Pac.  203. 

il,  9]  The  appellant  contends  that,  inas- 
much  as  we  have  held  in  Heal  v.  Coal  & 
Coke  Co.,  71  Wasb.  226^  128  Pac.  211,  and 
Padflc  Coast  Biscuit  Ca  v.  Oswald,  137  Pac. 
488,  that  the  word  ••creditors,"  in  the  chattel 
mortgage  statute,  means  creditors  who  have 
acquired  some  form  of  lien  on  the  mortgaged 
property,  a  like  reasoning  demands  giving  a 
like  meaning  to  the  word  "creditors"  in  the 
conditional  sales  statute,  while  respondent 
contends  there  is  such  a  dlstlndlon  betweoi 
the  two  Instruments  that  the  reason  for  the 
first  holding  will  not  support  appellant's  con- 
tention. The  distinction  between  the  two  In- 
struments is  not  to  be  denied.  A.  chattel 
mortgage  Imposes  a  Hen  upon  personal  prop- 
erty to  which  the  mortgagor  has  title  and 
which  is  generally  in  his  possession,  while  a 
conditional  sale  contract  evidences  only  a 
change  of  possession  of  the  property  from 
the  vendor  to  the  vendee  and,  contrary  to  tbe 
common-law  rule  that  possession  evidences 
o%vnerahIp,  gives  notice  that  the  ownership 
does  not  follow  possession  but  remains  in 
tho  vendee:  The  one  instrument  evidences  a 
Iten  against  the  legal  title;  the  other  is  the 
assertion  of  the  legal  title  as  agalnnt  the  pre- 
sumption of  possession.  The  purpose  of  requir- 
ing a  public  record  in  both  cases  Is  tlie  same, 
so  far  as  the  rights  of  creditors  are  concem- 
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«d ;  that  Is,  to  prevent  the  one  In  possesedon 
of  the  property  from  pledging  It  to  secure 
the  debt  of  one  creditor,  and  then  using  It 
as  an  nnlucumbered  asset  to  incur  other  ob- 
ligations. As  between  the  parties  themselves, 
there  is  no  distinction  between  the  two  in- 
atruments  in  that  the  failure  to  record  does 
not  disturb  the  rights  of  the  Immediate  par- 
ties. Wittler-Corbln  Mach.  Co.  v.  Martia, 
47  Wash.  123,  91  Fac.  629.  There  is  therefore 
no  good  reason,  so  far  as  we  can  discover, 
that  demands  a  holding  that  the  third  per- 
sons, whose  rights  are  protected  In  the  one 
statute,  are  of  a  different  class  from  those 
whose  rights  are  protected  in  the  other.  If, 
therefore,  the  word  "creditors,"  in  the  chattel 
mortgage  statute,  means  those  only  who  have 
acquired  some  form  of  Hen,  by  the  same  pro- 
ems of  reasoning  the  same  meaning  must  be 
given  to  the  same  word  in  the  conditional 
sales  statute,  since  the  purpose  of  both  stat- 
utes is  the  same.  There  can  be  no  question 
but  that  such  a  rule  follows  the  great  weight 
of  authority.  Tork  Mnfg.  Co.  v.  Cassell,  201 
U.  S.  344,  26  Sup.  Ot  481,  50  L.  Ed.  782; 
Holt  V.  Crucible  Steel  Co.,  224  U.  S.  262,  32 
Sup.  Ct  414,  56  li.  Ed.  756;  In  re  Great 
Western  Mnfg.  Co.,  152  Fed.  123,  81  O.  C.  A. 
841;  Dunlop  v.  Merc«r,  166  Fed.  645,  86  O. 
C.  A.  435 ;  John  Deere  Plow  Co.  v.  Anderson, 
174  E^.  815,  98  G  C.  A.  523;  Hamilton  v. 
Beggs  Co.  (C.  G.)  179  Fed.  949;  Nauman  v. 
Bradshaw,  193  Fed.  350,  113  C  O.  A.  274; 
Big  Four  Imp.  Co.  v.  Weight,  207  Fed.  535, 
125  O.  O.  A.  577,  47  L.  B.  A.  (N.  S.)  1223; 
Am  Clay  Mach.  Co.  v.  Brick  Co.,  87  Conn. 
360,  87  Atl.  731 ;  Clark  v.  Richards  Lumber 
Co.,  68  Minn.  282,  71  N.  W.  389;  Bradley, 
Clark  &  Co.  v.  Benson,  03  Minn.  91,  100  N. 
W.  670. 

The  creditors  represented  by  the  receiver 
In  this  case  were  general,  unsecured  credi- 
tors, who  had  extended  credit  to  the  Insol- 
vent without  knowledge  that  the  property  de- 
scribed in  the  conditional  sale  contract  had 
fo^n  delivered  to  or  was  In  the  possession  of 
the  Insolvent  It  follows  that,  as  against 
them,  the  conditional  sale  contract  is  good. 

The  Judgment  Is  reversed.  The  cause  will 
be  remanded  for  the  entry  ot  a  new  decree  In 
accordance  herewith. 

CBOW,  O.  J.,  and  PARKER  and  MOUNT, 
JX,  concur. 

CABLSON  v.  DRUSE  et  ui.  (No.  11,661.) 
<Snpreme  Court  of  Washington.  May  8,  1914.) 
1.  Bbfobuatioh  of  Instbuicents  (I  36*)  — 

OOUFUIRT— SuinCIBNCT. 

Under  Rem.  &  Bal.  Code.  S  258,  subd.  2. 

reqniring  a  complaint  to  contain  a  plain  and 
concise  statement  of  the  facts  condtitutiag  the 
cause  of  action,  the  complaint,  In  a  suit  to  re- 
form a  deed,  which  alleges  that  the  grantor 
staked  ofF  a  definite  tract  containing  2%  acres, 
exclusive  of  roada,  and  gave  the  grantee  an 
earnest  money  receipt,  and  later  conveyed  2^ 
acres,  including  the  roads,  that  tiie  d^erence 


between  the  amount  conveyed  and  the  amoaat 
claimed  was  about  half  an  acre,  and  that  the 
purchase  price  was  $2,600  per  acre,  states  a 
cause  of  action  based  on  a  material  and  mutual 
mistake. 

[Ed.  Note.— For  oQwt  eaaes,  see  BefotmatkHi 
of  Instmmenti,  Oub  IMg.  H  141-146;  Dec. 
Dig.  i  86.«] 

2.  Afpeai.  and  Ebbob  (fi  1170*)— Questions 
BEVIEWABI.E — Defects  in  Pleadings. 

Where  evidence  admitted  under  objection 
showed  sufficient  ground  for  reforming  a  deed, 
the  defect  in  the  complaint  for  the  reformation 
of  the  deed,  arising  from  failure  to  state  the 
mistake  with  sufficient  definiteneH,  was  not 
availing  on  appeal. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  S8  4(^274066,  4075,  4098, 
4101,  4454,  4540-4645 ;  Dec.  Dig.  |  1170.*] 

3.  Bgfobhation  of  Instbuuents  (S  45*)— 
Grouk  ds— Evidence. 

To  warrant  a  reformation  of  an  instrument, 
the  evidence  mast  be  clear  and  convincing  that 
it  is  not  what  the  parties  intended  it  to  be. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  InstmmenU,  Cent  Dig.  H  167-193;  Dec 
Dig.  {  45.«] 

4.  Befobication  of  Inbteuments  (B  45*)— 
Mistake— Evidence — Sufficienct. 

In  a  suit  to  reform  a  deed,  evidence  kdd  to 
justUy  a  finding  of  a  material  and  mutual  mis- 
take m  the  deed. 

[Ed.  Note.— For  other  caaea,  see  Beformation 
of  Instruments,  Cent  IMg.  H  157-19S;  Dec 
Dig.  %  45.*] 

5.  Bbfobiution  of  Instbdvents  (I  jS*)— 
Mistake— Evidence— SuFFiciENCT. 

A  deed  of  real  estate  may  be  refiarmed  bo 
as  to  carry  ont  the  actual  intoition  of  the  par- 
ties, where  there  has  been  a  material  and  mu- 
tual mistake,  but  no  fraud,  though  the  mistake 
may  be  due  to  the  negligence  of  one  or  both  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Beformation 
of  Instmmants,  Cent.  Dig.  H  84r^;  Dec  Dig. 
S  26.*] 

6.  Befobmation  of  Instbcubnts  (S  32*)— 
Time  to  Sue— Laches. 

A  delay  of  two  years  in  suing  to  reform 
a  deed  does  not  bar  the  action,  where  the  delsj 
has  not  [wejadieed  defendant. 

[Ed.  Note.— For  other  cases,  see  R^onnation 
of  Instruments,  Oent  Dig.  H  119-121:  Dec 
Dig.  S  32.*] 

Departihmt  1.  Appeal  from  Superior 
Court.  YaUma  Coon^;  Tfaoa.  EL  Giady, 
Judge. 

Action  Qm  T.  Carlson  against  Danid 
Xj.  Druse  and  wife.  From  a  Judgment  A)r 
plaintU^  defendants  appeal  Modified  and 
affirmed. 

McAolay  &  Meigs,  of  North  Yakima,  for 
appellants.  Davis  Se  Mortfaland,  of  North 
Yakima,  tax  rei^iident 

GOSE,  J.  This  action  was  brought  to  re- 
form a  deed.  Decree  for  the  plaintiff.  The 
defendants  have  appealed. 

The  complaint  alleges,  in  substance,  that 
the  appellants  owned  5%  acres  of  land,  def- 
initely describing  It,  inclodlng  a  road  along 
the  west  side  of  the  tract  38  feet  In  width, 
and  a  road  along  the  north  side  of  the  tract 
20  feet  in  width ;  that  the  respondent  pur- 
chased the  north  2^  acres  of  the  tract  at 
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800  per  acra,  after  the  appellant  buabaad 
bad  mearaired  the  ground  and  set  a  stake  to 
mark  the  aonth  boundary  line;  that  np(ni 
the  same  day  the  appellant  prepared  and  de- 
Urered  an  earnest  money  receipt,  reciting 
tbzt  he  had  received  the  first  payment  "on 
purchase  price  of  two  and  <Hie-half  acres  of 
land,"  a  part  of  a  definitely  described  tract ; 
that  later  the  appellants  conv^ed  to  the  re- 
spondent 2%  acres  of  land.  Including  both 
roads;  that  the  lands  staked  off,  Including 
the  roads,  contained  about  3  acres ;  and  that 
after  the  execution  of  the  earnest  money  re- 
ceipt, the  appellants  moved  the  stake  north 
about  46  feet,  and  took,  and  have  since  held 
possession  of,  such  strip  of  land.  Ttw  re- 
ceipt and  the  deed  are  made  part  of  the  com- 
plaint, and  will  be  more  folly  Mt  fOrth  later. 
The  prayer  is  for  a  reformation  of  the  deed 
80  as  to  embrace  the  lands  staked  off, 
metes  and  bounds  description. 

[1]  A  general  demurrer  to  the  cnnplalnt 
was  Interposed  and  OTermled.  TtOa  Is  the 
first  error  claimed.  While  it  woidd  have 
been  better  pleading  to  describe  the  tract  of 
land  which  the  respondent  claims  to  have 
purchased,  by  metes  and  bounds,  yet  we  think 
the  complaint  states  a  cause  ct  action.  In 
substance  It  alleges  ttiat  the  appellant  stak- 
ed off  a  definite  tract  of  land  containing  2% 
acres  exclusive  .of  roads,  gave  the  rBspoodent 
an  earnest  money  receipt,  and  Uiter  conveyed 
him  2%  acres,  Intiludlng  the  roads.  The  dif- 
ference between  the  amount  conveyed  and 
the  amount  claimed  Is  about  a  half  acre. 
The  purchase  price  was  $2,000  per  acre.  The 
mistake,  If  any,  was  a  material  me;  and 
the  facts  alleged  snfflclently  show  that  the 
mistake  was  mutual.  Our  statute  (Rem.  & 
Bal.  Code,  S  268,  subd.  2)  requires  that  a 
complaint  shall  contain  a  plain  and  concise 
statement  of  the  facts  constltating  the  cause 
of  action.  In  this  class  of  cases  the  com- 
plaint must  show  the  real  agreement,  the 
written  one.  and  wheretn  the  writing  falls 
to  embody  the  real  agreement  34  Cyc.  970, 
972,  973.  The  complaint  discloses  a  material 
and  mutual  mistake,  and  points  out  the  mis- 
take with  sufficient  deflnlteness.  Murdoch  v. 
Leonard,  15  Wash.  142,  45  Pac.  751 ;  Dennis 
T.  Northern  Pacific  R.  Co.,  20  Wash.  320,  55 
Paa  210;  Rosenbaum  v.  Evans,  63  Wash. 
506,  115  Paa  1054 ;  Bruce  v.  Grays  Harbor 
Drug  Co.,  68  Wash.  668,  123  Pac.  10T5. 

[2]  Moreover,  should  it  be  conceded  that 
tbe  complaint  was  defective.  If  the  evidence, 
although  admitted  under  objection,  discloses 
sufficient  reason  for  reforming  the  deed,  tbe 
error  will  be  treated  as  technical  and  un- 
availing at  this  stage  of  the  proceedings. 
SJong  v.  Occidental  Fish  Co.,  138  Pac.  313. 
Iq  that  case  the  court  said:  "But  a  different 
rnle  obtains  when  tbe  trial  court  treats  a 
defective  complaint  as  suffldent,  and  permits 
each  Bide  to  fully  present  his  evidence  upon 
^  real  issue  In  the  case.  In  such  instances 
this  court  Is  enjoined  by  statute  to  hear  such 


causes  npon  their  merits,  disregard  all  tech- 
nicalities, and  to  consider  all  amendments 
which  could  have  been  made  as  mad&  Rem. 
&  BaL  Code.  I  1752  (P.  C.  81,  {  1255).  True, 
if  it  appears  that  the  conjplalntng  par^  hu 
been  surprised  or  misled  by  tbe  want  of  suffi- 
cient allegations  In  the  pleadings,  and  has 
thereby  been  prevented  from  full;  present- 
ing bis  case  to  the  Jury,  the  error  la  fatal  to 
the  verdict ;  but  nothing  of  this  sort  appears 
In  the  present  record."  The  same  may  be 
said  of  the  case  at  bar.  Both  parties  submit- 
ted testimony  in  support  of  their  respective 
views  of  the  transaction. 

[3]  To  warrant  a  reformation,  the  evidence 
must  be  clear  and  convincing  that  tbe  wri^ 
ing  is  not  what  the  parties  intended  it  to  bfr 
Dennis  v.  N.  P.  H.  Co..  supia;  Bosenbaum  r. 
Evans,  supra ;  Brnoe  v.  Grays  Harbor  Drug 
Co..  supra.  In  Beverly  v.  Davis,  recently  de- 
cided, we  held  that  dear  and  convlncbag  evi- 
d«ice  was  required  to  estabUah  Uiat  an  abso- 
lute deed,  with  an  opOtm  to  repnrchasB^  was 
intended  aa  a  mortgage. 

[4]  Tbe  crucial  question  In  tliSs  cue  la. 
Have  the  respondents  shown  a  mutual  mis- 
take by  cOear  and  convincing  evtdmce?  Aft- 
er the  appellant  husband  set  a  st«l«  to  r«pre- 
aent  the  south  boundary  of  the  tract,  he 
drew  wlQi  his  own  hand,  and  delivered  to  the 
respondent,  an  earnest  money  receipt  as  fol- 
lows :  '^Na  TaUmo,  Wn.  April  20th,  19i0i  Re- 
ceived of  Ons  T.  Carlson,  one  hundred  dol- 
lars, first  payment  on  purdiase  price  of  two 
and  one^f  acres  of  land,  being  a  part  of 
the  northwest  quarter  at  the  southeast  quar- 
ter of  the  southwest  quarter  of  section  twen- 
ty'three^  towmhip  thlrtem  north,  range 
eighteen,  east  of  W.  M.  The  purchase  price 
being  six  thousand  two  hundred  and  fifty 
dollars."  On  the  lOtb  day  of  May  following, 
tbe  appellants  ^ecnted  and  dellvmd  to  the 
resirandent  a  statutory  warranty  deed,  where- 
by they  conveyed  to  him  the  "north  2%  acres 
of  north  ^  of  west  %  of  west  30  acres  In 
S.  E.  14  of  S.  W.  %  of  section  23,  township 
13  north,  range  18,  E.  W.  M."  The  respond- 
ent's testimony  Is  that,  at  the  suggestion  of 
one  Hasselstrom,  be  looked  over  the  appel- 
lant's land,  and  that  on  the  20tb  day  of  April, 
1010,  he  and  Hasselstrom  called  upon  the  ap- 
pellant husband  with  a  view  to  making  a 
purchase;  that  the  appellant  and  Hassel- 
strom measured  the  tract  with  a  tapeline; 
that  they  began  at  the  south  and  measured 
along  tbe  east  side  of  the  west  road;  that 
tbe  appellant  set  a  stake,  and  said  to  the  re- 
spondent that  the  north  2%  acres  "comes  to 
about  there,"  "  'Just  abont  here,'  but  he  did 
not  say  exactly  to  an  inch";  that  the  stake 
marked  the  south'  boundary  of  tbe  north 
2^-acre  tract;  that  the  appellant  then  re- 
turned to  his  home;  that  about  a  half  hour 
later  the  respondent  and  Hasselstrom  went 
to  tbe  appellant's  home  and  Informed  him 
that  the  respondent  would  take  the  north  2^ 
acres;  that  the  aj^llant  then  drew  Mth  bis 
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own  hand  and  delivered  the  earnest  maney 
receipt  Respondent  farther  testified  that 
the  north,  east,  and  west  lines  were  not  point- 
ed out,  and  that  only  one  stake  was  Bet. 
The  parties  all  agree  that  this  stake  was  set 
on  the  east  side  of  the  west  road.  Hassel- 
strom  said  that  there  was  but  one  measure- 
ment and  one  stake  set;  that  the  measure- 
ment was  made  along  the  east  side  of  the 
west-  road.  All  the  parties  agree  that,  at  the 
time  the  measurement  was  being  made,  and 
at  the  time  the  receipt  was  given  and  the 
deed  executed,  there  was  nothing  said  about 
roads.  The  respondent  testified  that  some 
time  In  June  he  discovered  that  the  stake  had 
been  moved  to  the  north  a  distance  of  about 
42  feet.  One  of  his  attorneys  testified  that 
in  February,  1912,  when  he  was  discnsaing 
with  the  appellant  the  moving  of  the  stake, 
appellant  denied  having  any  knowledge  that 
the  stake  had  been  moved,  but  in  a  later  con- 
versation admitted  that  he  himself  had 
moved  it,  and  said  he  assigned  as  a  reason 
for  moving  the  stake  that  he  had  made  a  mis- 
take in  his  measurements,  and  that  he  Iiad 
moved  and  reset  the  stake  to  correct  the  er- 
ror. This  the  appellant  denies.  This  wit- 
ness further  testified  that,  in  the  several  in- 
terviews he  hivd  with  the  appellant,  the  lat- 
ter mentioned  no  other  stake.  The  appel- 
lants owned  6%  acres  of  land,  which  Includ- 
ed two  highways,  one  along  the  west  side  S3 
feet  in  width,  and  one  along  the  north  side, 
20  feet  in  widtlL  The  ai^llant  testified 
that  he  owned  acres,  including  the  roads ; 
that  he  measured  off  the  south  2%  acres  fol- 
lowing the  east  line  of  the  west  road,  and  set 
a  stake ;  that  be  then  measured  another  half 
acre  and  laid  a  weed  to  represent  the  south 
boundary'  of  the  north  2i^  acres.  He  said: 
"I  did  not  suppose  we  would  need  two  stakes, 
as  I  supposed  he  would  know  which  piece  be 
wanted.  I  said,  'Mr.  Carlson,  if  you  take  the 
south  2^  acres,  this  wiU  be  your  comer.' 
•  •  •  Then  we  measured  on  over,  •  •  * 
and  measured  a  half  acre  more.  We  bad  no 
stake,  and  I  looked  around  and  found  a  lai^e 
weed,  or  something  of  the  kind,  and  put  down 
right  there."  Be  testified  that,  some  two 
weeks  after  the  execution  of  the  earnest  mon- 
ey receipt,  he  moved  the  stake  and  reset  it 
at  the  point  where  be  had  laid  the  weed,  that 
the  weed  wad  then  in  place,  and  that  be  in- 
tended to  sell  "subject  to  the  roads,"  but  said 
notliing  about  roads.  He  admits  that  the 
stake  was  set  Just  east  of  the  east  line  of 
the  west  road.  Upon  this  t^tlmony  we  think 
the  court  was  warranted  in  concluding  that 
there  was  but  one  comer  marked,  and  that 
comer  was  Intended  to  be  the  southwest  cor- 
ner of  the  north  2^  acres.  It  seems  improb- 
able that  the  appellant  would  have  placed  a 
weed  to  mark  the  boundary  line  of  orchard 
land  that  he  was  selling  at  $2,500  an  acre. 

The  decree  provides  that  the  appellants 
shall  execute  a  deed  to  the  respondent  con- 
taining a  description  by  metes  and  bounds 
which  includes  both  roads  subject  to  tlie  ease- 


ments of  the  two  roads,  and  which  with  tbe 
roads  contains  about  three  acres.  In  this  we 
think  the  learned  trial  court  was  in  error. 
The  respondent  does  not  claim  to  have  pur- 
chased 2^  acres  plus  the  roads.  His  claim 
is  that  he  purchased  2%  acres  exclnaive  of 
the  roads.  He  admits,  however,  that  Iwfore 
making  the  purchase,  when  he  was  looking 
over  the  land  with  Hasselstrom,  the  latter 
told  him  that  one-half  of  the  north  road 
(which  was  40  feet  in  width)  "comes  off  of 
the  tract"  Hasselstrom  testified  be  told  the 
respondent  tliat  there  was  20  feet  of  the 
north  tract  embraced  In  the  north  road.  We 
think  it  is  clearly  Implied  from  all  the  tes- 
timony that  the  respondent  Intended  to  pur- 
chase the  north  2^-acre  tract,  including, 
but  subject  to,  the  north  road.  Both  roads 
were  plainly  visible.  He  was  not  advised, 
however,  that  any  part  of  the  west,  road  bad 
been  taken  from  the  appellants'  laud.  Hence 
it  could  not  have  been  his  intention  to  piu- 
chase  subject  to  the  west  road. 

[I]  The  appellants  ai^e  that  the  mistake 
was  the  result  of  the  respondent's  n^llgence, 
and  that  he  cannot  have  his  deed  reformed 
If  this  were  true,  there  would  be  few  con- 
tracts reformed.  Mistakes  in  written  Instru- 
ments are  usually  due  to  negligence  upon  the 
part  of  one  or  both  the  parties,  where  there 
is  no  fraud.  This  court  has  uniformly  taken 
the  view  that  conveyances  of  real  property 
may  be  reformed  so  as  to  effectuate  the  ac- 
tual Intention  of  the  parties  where  there  ha.i 
been  a  material  and  mutual  mistake,  and 
where  that  mistake  has  been  shown  by  clear 
and  ■  convincing  evidence.  Dennis  v.  North- 
ern Pacific  B.  Co.,  supra;  Rosenbaum  v.  Ev- 
ans, supra.  In  the  first  of  these  cases  Judge 
Dunbar,  speaking  for  the  court,  said:  "•  •  • 
Where  the  minds  of  the  parties  have  met, 
but  through  mistake,  no  matter  whose,  the 
written  instrument  does  not  correctly  state 
the  agreement  which  the  parties  actually 
made,  then  It  may  be  reformed  so  as  to  ex- 
press that  which  the  parties  Intended  It 
should  express." 

[«]  It  Is  argued  that  the  delay  in  the  com- 
mencement of  this  action — about  two  years 
— should  bar  a  recovery,  or  at  leaat  should 
create  an  inference  against  the  restwndeut'a 
version  of  the  transaction.  The  respondent 
testified  that  he  told  the  appellant  in  July, 
1910,  that  the  description  in  the  deed  was  not 
correct ;  that  it  did  not  give  him  as  mudi 
land  as  he  was  entitled  to  have.  The  delay 
has  not  resulted  to  the  prejudice  of  the  ap- 
pellant^.  They  have  had  the  pc^session  ot 
and  the  proceeds  of  the  land  since  they  reset 
the  stake.  The  tract  was  planted  to  be&rine 
fruit  trees  at  tbe  time  of  the  purchase.  There 
being  no  intervening  rights,  the  delay  is  not 
material.  Young  v.  Jones,  72  Wasb.  277,  ISO 
Pac.  90. 

We  think  the  decree  should  be  modified  so 
as  to  give  the  respondent  2^  acres  of  land, 
including  the  2(>-foot  strip  along  the  north 
side,  which  U  subject  to  an  easement  tax  a 
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pabllc  ]ilgtaWB7,  uid  80  as  to  gtT«  Um  an 
eaaemait  In  tbe  mibllc  blgttmir  Wag  aloi« 
the  west  side  of  tbe  tract 

The  case  will  be  remanded,  with  directions 
to  80  modUy  the  decree. 

CBOW,  a  J.,  and  BLUS,  MAIN,  and 
CUADWIGK,  JX,  concnr. 


STATB  T.  BiABDESIGH  et  aL    (No.  11,586.) 
(Snpreme  Conrt  of  WoaUngton.   April  25, 

L  CosePiRACT    (I  43*)— IiwOEJCATioK— Vic- 
tims OF  GoHSFisACY'— Designation. 

Where  a  conspiracy  is  directed  against  a 
particalar  person,  he  snoold  be  dedgnated  in 
the  information;  bnt,  if  tbe  considracy  is  not 
<firected  against  a  paiticnlar  person,  It  may  be 
properly  charged  as  an  intended  wrong  againat 
a  class  of  persona  or  the  general  pubUc,  with- 
out a  more  specific  designation. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  fg  79,  80.  &4r-90:  Dec  Dig.  {  43.*] 

a.  CONCTIBACT  (5  43*)— INFOBMATION— RBQUI- 
BITBS. 

Where  an  information  charged  defendants 
with  conspiracy  to  prevent  others  from  fishing 
in  the  waters  of  Fnget  Sound  who  did  not  be- 
long to  a  certain  association,  the  information 
was  not  objectionable  for  failure  to  aver  that 
the  persons  whom  the  defendants  conspired  to 
prevent  from  fishing  had  a  lawful  right  to  en- 
gage in  that  bueineea. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Die.  If  70.  80,  84-99;  Dec  Dig.  |  43.*] 

3.  CoNBPiBAOT  (I  47*)— Evidence. 

In  a  prosecation  for  conspiracy  to  prevent 
persons  not  conoected  with  defendants'  organ- 
ization from  fishing  in  Puget  Sound,  evidence 
held  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  H  105-107;  Dec.  Dig.  {  47.*] 

4.  CaiHiNAL  Law  ((  112*>~Tbkttb— Gonbfib- 

ACT. 

Where,  in  a  prosecution  for  conspiracy,  it 
appeared  that  an  overt  act  pursuant  to  the  con- 
Bpiracy  was  committed  in  W.  county,  and  that 
the  conspiracT  was  condnned  In  that  county, 
the  renne  was  properhr  Ud  there,  though  the 
conspira<^  was  formed  in  another  coun^. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  H  220-226,  280;  Dec.  Dig.  1 

B.  CsimNAi.  Law  (J  814*)— IirsTBUcnoH— Ap- 

PIJCATION— CONSn&ACT. 

Where  defendants  were  indicted  for  con- 
spiracy to  prevent  any  one  outside  a  certain 
combine  from  fishing  in  the  waters  of  Puget 
Sonnd,  the  offense  was  complete  when  the 
agreement  or  confederation  constituting  the 
conspiracy  was  formed:  and  hence  it  was  not 
error  to  refuse  to  charge  that  defendants 
could  not  be  convicted  for  having  hindered  or' 
interfered  with  any  whits  man  flshliie  on  an 
Indian  reservation. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent  Die.  »  1821, 1S33,  1839,  1860,  1805, 
1883,  1890,  1924,  1970-1985,  1987;  Dec.  Dig. 
I  814.*] 

6.  CONSFIBACT  (f  46*)— OtEBT  ACT. 

Where  defendants  were  indicted  for  con- 
ipiracy  to  prevent  the  taking  of  fish  from  Pag- 
et Sound  persons  not  members  of  defend- 
ants' combmation,  overt  acts  done  in  pursu- 
ance of  the  conspiracy  did  not  constitute  the 


crime,  but  were  only  e^dencs  that  the  con- 
spiracy continued  op  to  the  time  the  acts  were 
committed. 

[Ed.  Note.— For  other  cases,  see  Conspiracyi 
Cent  Dig.  §8  104,  107;  Dec.  Dig.  {  40.*] 

7.  GONSPIBACT  (5  27*)— OVBBT  Acts— FOEOK. 

Where  defendants  were  charged  with  con- 
spiracy to  prevent  persons  not  belonging  to  a 
certain  combination  from  taking  fish  from  tbe 
waters  of  Puget  Sound,  it  was  not  necessary 
that  overt  acts  eomniitted  pursuant  to  SQch 
conspiracy  should  be  characterised  by  force,  as 
sudi  acts  might  consist  of  threats,  intimidation, 
or  interfering  or  threatening  to  interfere  with 
any  tools,  implements,  or  property  belonging  to 
or  used  by  another. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  38,  39;  Dec.  Dig.  {  27.*] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  Connty;  Ed.  B.  Hardin, 

Judge. 

Andro  Mardeslcb  and  others  were  convict- 
ed of  conspiracy,  and  they  appeal.  Affirmed. 

S.  M.  Bmce.  of  Bdllngham,  for  appellants. 
Frank  W.  Blxl^  and  W.  A.  Martin,  both  of 
Bellii^ham,  for  tbe  State. 

MAIN,  J.  Tbe  defendants  were  charged 
with  the  crime  of  conspiracy.  The  amended 
information,  after  designating  the  defendants 
by  name,  charged:  "Then  and  there  being  In 
Whatcom  county.  Wash.,  on  or  about  the 
14th  day  of  April,  1912,  the  said  defendants 
did  then  and  there  unlawfully  and  willfully 
conspire,  confederate,  and  agree  together 
that  they  would  prevent  any  person  or  per- 
sona from  fishing  in  the  open  waters  of  Puget 
Sound,  except  such  person  or  persons  as 
might  agree  to  Join  with  said  defendants  in 
said  occupation,  and  In  accordance  with  the 
terms  of  said  agreement,  and  did  then  and 
there  by  threats,  force,  and  lntlmid&ti<Hi,  and 
by  interfering  and  threatening  to  Interfere 
with  the  pr<^rty  of  certain  other  persons 
then  and  there  used  for  fishing  In  the  open 
waters  of  Puget  Sound,  prevent  certain  other 
persona  from  fishing,  and  from  the  use  and 
employment  of  their  proper^  In  aaid  fishing ; 
fishing  in  the  open  waters  of  Puget  Sound 
then  and  there  being  a  lawful  occupation  In 
which  any  person  or  persons  bad  the  right 
to  engage  in  under  the  laws  of  the  United 
States  and  the  state  of  Washington.  And  so 
the  prosecuting  attorney,  as  aforesaid,  doth 
accuse  the  said  Andro  Mardeslch,  Jack  Trud- 
Tich,  John  Naterlln,  Steve  Guslch,  Nick  Mar- 
deslch, V.  Prettiglanl.  Tony  Buratovish,  Peter 
CoTich,  Nick  Flamengo,  Lucas  Carr,  Dick 
Kenk.  of  the  crime  of  conspiracy,  all  of  which 
is  contrary  fo  tbe  form  of  tbe  statute  in  such 
case  made  and  provided,  and  against  tbe 
peace  and  dignity  of  tbe  state  of  Washing- 
ton." To  this  information,  each  of  the  de- 
fendants pleaded  not  guilty.  The  trial  re- 
sulted in  a  conviction.  Motion  for  new  trial 
being  made  and  overruled,  the  defendants 
appeal. 

It  Is  argned  that  tbe  information  cbarges 
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no  crime,  In  that  it  does  not  charge  the  aih 
pellants  with  Intentlim  to  Injure  any  person 
In  particular,  and  does  not  aver  the  persons 
whom  Che  appellants  sought  to  prevent  from 
taking  fish  were  citizens  of  the  state  of  Wash- 
ington, or  Quailfied  to  engage  hi  the  budness 
(tf  fishing  for  a  living.  From  a  reading  of 
flie  Information,  it  appears  that  the  appel- 
lants were  charged  with  unlawfully  conspir- 
ing and  confederating  together  for  the  pur- 
pose of  preventing  any  person  or  persons 
from  fishing  for  herring  In  the  open  waters 
of  Puget  Sound,  except  such  person  or  per- 
sons as  might  agree  to  Join  with  the  appel- 
lants. It  Is  further  charged  that  the  appel- 
lants, by  threats,  force,  and  Intimidation,  and 
by  Interfering  and  threatening  to  Interfere 
Wtb  certain  other  perscms,  did  prevent  other 
persons  from  fishing,  and  from  the  use  and 
employment  of  their  property  therein. 

The  charge  of  considracy  is  founded  upon 
Rem.  &  Bal.  Code,  S  2882,  wher^  It  is  pro- 
vided :  "Whenever  two  or  more  persons  shall 
conq)ire  *  *  *  ({Q  to  prevent  anottier 
from  exercising  any  Uiwtnl  trade  or  calling, 
or  from  doing  any  other  lawful  act,  by  force, 
threats  or  intimidation,  or  by  Interferlhg  or 
threatenlns  to  Interfere  with  any  tools,  Im- 
ptements  or  pn^r^  belonging  to  or  used  by 
another,  or  with  the  use  or  employment  there- 
of *  *  *  every  audi  person  shall  be  guilty 
of  a  gross  mlad^eanor."  By  this  statute, 
two  or  more  persons  are  guilty  of  ctmqilracy 
when  th^  agree  w  confederate  together  to 
prevent  another  from  exercising  any  lawful 
trade  or  calling,  or  from  doing  any  other 
lawful  act,  by  fence  or  tlir«itB  or  intlmlda- 
tion,  or  by  interfering  or  threatening  to  inter- 
fere with  any  tools,  implements,  or  property 
belonging  to  or  used  by  another. 

Section  2383  of  the  same  act  provides:  "In 
any  proceeding  for  (a)  violation  of  section 
2382,  It  shall  ^ot)  be  necessary  to  prove  that 
any  overt  act  was  done  in  pursuance  of  sacfa 
unlawful  con^iracy  or  eomblnatloa."  By 
this  section.  It  i^ould  be  noted,  an  overt  act 
Is  not  a  necessary  element  of  the  crime. 

[1]  The  first  objection  to  the  Information 
Is  that  It  does  not  allege  any  specific  persons 
against  whom  the  conspiracy  was  directed. 
But  it  was  not  necessary  to  so  allege.  The 
rule  is  that,  where  a  conspiracy  Is  directed 
against  a  particular  person,  he  should  be  dea- 
ijcuated  in  the  Indictment  or  Information; 
but,  where  the  conspiracy  is  not  directed 
against  any  particular  person.  It  may  be 
charged  as  an  intended  wrong  against  a 
class  of  persons  or  the  general  public,  with- 
out a  more  specific  designation.  1  Wharton, 
Criminal  Evidence  (10th  Ed.)  §  83 ;  8  Cyc.  p. 
664. 

In  Cyc.,  at  the  volume  and  page  mentioned, 
the  rule  Is  stated  in  this  language:  "Where 
the  conspiracy  Is  directed  against  a  particu- 
lar person,  or  the  object  of  the  conspiracy 
has  been  effected  so  that  the  person  or  per- 
sons Intended  can  be  ascertained,  he  or  th^ 


should  be  designated  by  name,  or  the  reason 
why  Budi  designation  Is  not  made  should  be 
stated;  but,  where  no  Intent  as  to  any  partic- 
ular peraon.  was  formed,  it  should  charge 
an  Intended  wrong  against  some  person,  per- 
sons, or  class  of  persons,  or  the  general  pub- 
lic, without  designating  any  partlcnlar  todl- 
vldual." 

[2]  Neither  Is  the  information  faulty,  lu 
that  it  falls  to  aver  that  the  persons  whom 
the  appellants  conspired  to  prevent  from 
fishing  had  a  lawful  right  to  engage  In  that 
buslnaas.  To  so  hold  would  be  to  indulge 
the  presumption  that  the  appellants,  and 
those  associated  with  them,  were  the  only 
persons  who  had  a  right  to  fish  for  hertlng 
in  the  open  waters  of  Puget  Sound.  The 
mere  statement  of  the  proposition  carries  Iti 
own  refutation.  The  mformation  answers 
the  reQulrements  of  the  law  in  a  disi^e  of 
the  crime  of  coospliacy. 

[3]  The  sufficiency  of  the  evid«ice  to  sus- 
tain the  ch&rtB  of  conspiracy  is  challenged. 
Much  space  in  the  brief  of  the  appellants  is 
devoted  to  this  question.  The  record  is  lonft 
and  it  would  be  impossible  to  ei^tomlze  hm- 
In  tbe  testimony.  There  was  not  only  direct 
evidence  of  tbe  formation  of  tiie  conspiracy, 
and  of  the  connection  of  the  app^lants  there- 
with, but  there  were  facts  and  clrcumKtances 
shown  by  the  proof  from  which  it  might  rea* 
sonably  be  Inferred.  There  was  sufiident  evi- 
dence to  snataln  the  conviction.  Tbe  evi* 
dence  on  behalf  of  the  appeUants  would  es- 
tabli^  thdr  Innocence;  but  the  question,  un- 
der tbe  conflicting  evidence,  was  for  the  Jury. 
During  the  spring  of  tbe  year  1912,  at  differ 
ent  times,  there  were  engaged  In  fishing  for 
herring  wltihin  Qie  boundaries  of  Jefferson, 
l8land,'and  Whatcom  counties  approximately 
160  men  of  Austrian  birth  and  certain  Scan- 
dinavians, While  within  the  Jurisdiction  of 
Jefferson  county  the?,  that  is,  the  Austrlans 
and  tbA  Scandinavians,  entered  into  a  com- 
binatltm  by  which  Uiey  were  to  flsh  together 
and  divide  the  proceeds ;  the  purpose  being  to 
control  tbe  sale  price  of  the  product  After 
this  arrangement  had  been  consummated, 
they  agreed  and  confederated  together  that 
they  would  prevent  any  one  from  fishing  for 
herring  in  the  open  waters  of  Puget  Sound, 
unless  such  person  or  persons  Joined  the  com- 
bination. The  Scandinavians,  being  unwill- 
ing to  participate  In  the  means  necessary  to 
prevent  others  from  fishing,  withdrew  froni 
the  combine.  It  was  not  the  agreement  to 
maintain  the  price  of  herring  that  constitut- 
ed the  conspiracy;  but  It  was  the  under- 
standing and  agreement  among  tbem  to  pre- 
vent others  from  engaging  in  the  business 
of  fishing  for  herring. 

[4]  The  venue  In  the  present  case  la  laid  In 
Whatcom  county.  In  order  to  sustain  this, 
one  of  two  things  is  necessary:  Either  that 
the  conspiracy  was  continued  and  brought  in- 
to tliat  county,  or  that  an  overt  act  In  pur 
suance  of  It  there  took  place.  After  the  form- 
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atton  of  the  coMpiracy,  and  the  withdrawal 
of  tbe  Scandinavians  therefrom,  the  Austrl- 
anfi  as  well  as  tlie  Scandlnavlaiu  vent  Into 
Island  county,  and  from  there  into  Whatcom 
county,  seeking  the  locatlak  where  the  flahing 
for  taerrlng  was  aai^HMed  to  be  the  best 
After  the  Scandinavians  had  withdrawn  from 
the  comMnfi  they  continued  fishing.  There  la 
evidence  that  the  conspiracy  was  contlnned 
inr  the  Anstrlaiw  In  wmtcom  county.  Xbere 
was  also  evidence  of  an  overt  act  in  pursu- 
ance thereto  committed  In  that  county.  But 
it  la  daimed  tUht,  If  any  overt  act  were 
dme,  it  was  committed  in  iweventing  tbe 
ScandlnaTlans  from  flsldiiui  on  the  Lununl 
Indian  reservation,  where  neitlier  Uiey  nor 
any  other  white  man  bad  a  rIAt  to  fish. 
This  contention  cannot  be  sustained.  Then 
is  direct  and  positive  evidence  that  the  Aua- 
trians  did  interfere  with  an  Ii^lian  there, 
whose  rtghts  to  flsb  upon  tbe  reservation 
cannot  be  questioned. 

[f]  SbTor  is  also  sout^  to  be  predicated 
upon  the  refusal  of  tbe  trial  court  to  instruct 
the  Jury  that  tbe  appellants  could  not  be  con- 
victed for  having  hindered  or  interfered  with 
any  white  man  fishing  on  the  reservation. 
In  this  we  think  there  was  no  error.  The 
dkarge  against  the  def»idants  was  not  that 
of  hindering  or  Interfering  with  any  one  In 
the  taking  of  fish,  bat  was  the  consj^rlng 
to  prevent  any  cae  outtf de  tbe  oondilne  fron 
fishing.  The  o&ense  is  complete  when  the 
agreement  or  confederation  constituting  tlw 
considracy  is  formed.  It  Is  not  necessary 
that  an  act  in  pursuance  thereof  be  oHnmit- 
ted.  In  1  Bishop,  New  Orlminal  Law,  t  432. 
It  is  said:  "Tbe  mere  cmsplrlng  of  two  or 
more  persons  to  do  a  wrong  Is  an  adequate 
Act  of  crime  without  any  step  taken  In  pursu- 
ance of  the  conspiracy." 

[1]  The  evidence  showing  Interference  of 
tbe  appellants  with  the  Scandinavians,  even 
though  it  occurred  upon  the  reservation,  was 
admissible  as  showing  an  overt  act.  This 
overt  act  was  not  the  crime,  but  only  evi- 
dence that  the  conspiracy  contluoed  up  to  that 
Ume.  In  8  Cyc.  p.  687,  the  law  Is  stated 
thus:  "The  venne  in  an  indictment  for  eon- 
epiraey  may  be  laid  In  the  county  in  which 
tbe  agreement  was  entered  into,  or  In  any 
county  in  which  an  overt  act  was  done  by 
any  of  the  conspirators  In  furtherance  of  the 
C(Hiimon  design.  If  the  conspiracy  is  entered 
loto  within  the  Jurisdiction  of  the  conrt,  the 
parties  thereto  are  triable  in  that  Jurisdic- 
tion, notwithstanding  tbe  offense  was  to  be 
committed  without  the  Jarlsdictlon ;  and.  If 
a  cohspiracy  is  formed  without  the  Jurisdic- 
tion, an  overt  act  committed  by  one  of  the 
conspirators  within  the  Jurisdiction  is  evi- 
dence of  the  crime  within  the  jurisdiction 
where  the  overt  act  is  committed." 

[7]  The  orert  acts  shown  by  the  evidence 
were  not  characterized  by  force ;  but  this  was 
not  necessary.  Such  acta  may  be  by  threats, 


intimidation,  or  Interfering  or  threatening  to 
interfere  with  any  tools,  implements,  or  prop- 
erty belonging  to  or  used  by  another. 

Finding  no  emv,  the  Judgmoit  wUl  be  af- 
firmed. 

OBOW.  G.  J.,  and  ELLIS,  GOSB,  and 
CHADWIGK,  JJ„  concur. 


HUtlLET-MASON  CO.  v.  AMBBICAN 
BONDING  CO.    (No.  11,906.) 
ISupreme  Court  of  Washington.   May  8,  1914.) 

Municipal  Corporations  (|  34e*>— Pubuc 
IHFSOVKUEKTS— Bonus— Condition  —  **Sup- 

IXT." 

Where  the  bond  of  a  contractor  for  a  citv 
improvement  pronded  that  he  should  pay  all 
laborers,  mechanics,  subcontractors,  and  mate- 
rialmen, and  all  persons  shoald  supply  the 
principal  or  subcontractors  with  provisions  and 
supplies  for  the  carrying  on  of  tbe  work,  and  all 
just  debts,  dues,  and  demands  incurred  in  the 
performance  of  the  worlt,  the  word  "supplies" 
covered  and  indaded  the  rental  value  of  a 
pump  and  hinst  derrick  needed  and  rented  by 
tbe  contractor  from  plaintiff  for  use  in  the 
work;  the  word  "supplies,"  being  used  to  des- 
ignate things  consumed  in,  but  which  did  not 
become  a  physical  part  of,  the  structure,  other 
than  labor,  being  distinguished  from  the  word 
"materials,  generally  used  to  de^nate  those 
things  which  did  become  a  pbyidcal  part  of  tbe 
structure. 

[Ed.  Note^For  otlier  eases,  see  Munidpal 
Corporationa.  Dec  Dig.  |  84&* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  6800-680!).] 

Departments.  AH»eal from  Siq;ierior  Court, 
Pierce  County;  O.  M.  Easterday,  Judge. 

Action  by  the  Hurley-Mason  Company 
against  tbe  Washington  Engineering  Com- 
pany and  tbe  American  Bonding  Company. 
Judgmmt  for  plaintift,  and  defendant  bonding 
company  appeals.  AflSrmed. 

Hayden,  Langhorne  &  Metsger,  of  Tacoma, 
for  appellant.  T.  L.  StUea,  of  Tacoma.  for 
respondent. 

PARKER,  J.  Tbia  is  an  action  upon  a 
bond  executed  by  the  Washington  Engineer^ 
Ing  Company,  as  principal,  and  the  American 
Bonding  Company,  as  surety,  under  section 
1159,  Rem.  &  BaL  Code,  relating  to  cod- 
tractors'  bonds  to  secure  debts  iucurred  by 
them  in  the  performance  of  public  work. 
The  defendant  bonding  company  demurred  to 
the  complaint,  which  demurrer  was,  by  the 
trial  court,  overruled.  Thereupon  tbe  bond- 
ing company  elected  not  to  plead  further,  but 
to  stand  upon  its  demurrer,  when  Judgment 
was  rendered  against  It  by  the  trial  court,  as 
prayed  for  in  the  complaint.  From  this  dis- 
position of  tbe  cause,  the  bonding  company 
has  appealed. 

In  the  complaint  it  is  alleged:  "That  here- 
tofore, and  on  or  about  July  7,  1911,  the  de- 
fendant Waslilngton  Engineering  Company 
entered  into  a  contract  in  writing  with  the 
dty  of  Tacoma,  a  municipal  corporation  of 
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the  first  class,  located  In  said  county  of 
Pierce,  to  farnlsh  the  labor  and  material 
necessary  for  the  erection  of  a  certain  rer- 
tlcal  lift  bridge  over  the  Pnyallnp  river  for 
a  consideration  of  $132.654 ;  and  that  there- 
upon, aa  required  by  law  and  the  ordinances 
of  said  city,  aald  Washington  Bnglneerlng 
Company,  as  principal,  and  said  American 
Bonding  Company  of  Baltimore,  as  surety, 
executed  and  delivered  to  said  city  of  Taco- 
ma  their  bond  obligatory,  wherein  and 
whereby  they  bound  themselves  Jointly  and 
severally  In  the  penal  sum  of  $33,138.50,  that 
the  said  principal  would  faithfully  perform 
all  of  the  provisions  of  said  contract  In  the 
manner  and  within  the  times  therein  set 
forth,  and  would  pay  all  laborers,  mechanics, 
subcontractors,  and  materialmen,  and  all  per- 
sons who  should  supply  said  principal  or 
subcontractors  with  provliAons  and  supplies 
for  the  carrying  on  of  said  work,  all  Just 
debts,  dues,  and  demands  Incurred  In  the 
performance  of  said  work.  A  oajfs  of  said 
bond  Is  hereto  annexed  and  made  a  part 
hereof,  being  marked  'PlalntUTa  Exhibit  A.' 
That,  in  the  performance  of  said  work,  said 
Washington  Engineering  Company  required 
the  use  of  a  pump  and  a  bolst  derrick,  and 
this  plalntlit  tberenpon,  at  aald  defendant's 
instance  and  request,  loaned  and  rented  one 
pomp  and'  one  hoist  HerAck.  to  said  detend- 
ant  for  ase  In  the  performance  of  eald  Work 
and  which  said  defendant  used  In  Its  per< 
formance  thereof."  This  to  followed  by  an 
allegation  of  the  reasonable  rental  value  of 
the  pnnq^  and  hoist  derrick,  and  also  by  an 
allegation  of  the  filing  of  the  plalntlCTs  claim 
with  the  city  against  the  bond,  as  provided 
by  section  1161,  Bern.  A  Bah  Code.  The  con- 
dltionB  of  Out  bond  attached  as  an  exhibit  to 
the  complaint,  so  far  as  we  need  notice  the 
same  here,  are  that  the  engineering  company 
"shall  pay  all  laborers,  mechanics,  subcon- 
tractors, and  materialmen,  and  all  penHms 
who  shall  supply  said  principal  or  subcon- 
tractors with  provisions  and  supplies  for 
the  carrying  on  of  said  work,  all  just  debts, 
dues,  and  demands  incurred  in  the  perform- 
anoe  of  said  work."  These  conditions  of  the 
bond  are  required  by  statute. 

It  Is  contended  by  counsel  for  the  bonding 
company  that  the  rental  value  of  the  pump 
and  hoist  derrick  is  not  secured  by  the  bond. 
Our  problem  is  reduced  to  the  Inquiry:  Do 
the  words  "provisions  and  supplies,"  as  used 
in  the  statute  and  bond  here  relied  upon  by 
respondent,  Include  the  rental  of  the  pump 
and  hoist  derrick  furnished  by  respondent 
This  question  comes  at  least  very  near,  if 
not  quite,  being  answered  In  favor  of  re- 
spondent by  our  decision  In  National  Surety 
Co.  V.  Bratnober  Lumber  Co.,  67  Wash.  601, 
615,  122  Pac.  837,  where  it  was  held  that  a 
bond  containing  these  conditions,  and  given 
under  this  statute,  secured  the  value  of  the 
services  of  teams  with  drivers  famlahed  to 
the  contractor  by  a  third  person.  Some 


observations  were  there  made  »fc«»ning  ancb 
service  to  labor,  but  the  real  ground  upon 
which  the  holding  rests  to  that  the  fomiah- 
Ing  of  the  service  of  teams  with  dxlvers  was 
the  furnishing  of  "supplies,"  within  the 
mining  of  the  law  and  the  MmdlUons  of  the 
bond.  A  number  of  dedstons  azB  relied 
upon  by  counsel  for  the  bonding  company 
which  have  to  do  with  the  construction  of 
Uen  laws  securing  liens  for  labor  performed 
upon,  or  material  furnished  in,  the  structure 
Involved.  We  think,  however,  a  critical  read- 
ing of  these  decisions  will  demonstrate  that 
they  are  not  controlling  here.  We  will  ootfoe 
the  principal  dedslons  so  relied  open  by 
counsel  for  appellant. 

In  HaU  V.  Cowen.  81  Wash.  295.  98  Pac. 
670,  it  was  h^d  that  a  daim  for  the  rmtal 
of  scrapers  due  to  their  owner  from  a  con- 
tractor, who  used  them  in  clearing  and  grad- 
ing lots,  waa  not  a  lienable  claim  under  the 
statute  giving  a  lien  upon  land  In  flavor  of  one 
who,  at  the  reqnnt  of  tbe  owner,  '^clears, 
grades,  fills  in  or  otherwise  Improves  the 
same."  That  statute  does  not  give  a  Uen 
to  one  famishing  provUAona  or  supplies  to 
the  contractor. 

In  OUbert  Hont  Co.  v.  Pany,  60  Wash. 
6M,  110  Pac.  641,  Ann.  Gaa.  U12B,  226^  wa 
held  that  the  medianlc^a  lien  statate,  vhlcb 
gives  lleiu  to  "persons  performing;  labor  up- 
on, or  fumtehlng  material  to  be  need  in,  the 
construction"  ot  buildings,  etc;,  doea  not 
awurd  a  Uen  except  tor  labor  perfbrmed  up> 
on,  and  for  material  g^ng  Into,  and  becoming 
a  part  of,  the  structure.  "Provisions  and 
sun>lies"  an  not  mentioned  In  tliat  law. 

In  Troy  Public  Works  Oa  v.  Tonkers,  207 
N.  Y.  81,  100  N.  E.  700^  44  L.  a  A.  (N.  a) 
311,  it  was  held  ttiat  a  lien  tow  giving  a  lien 
upon  certain  fnnds  for  "material^  furnished 
to  a  municipal  oontnctor  does  not  give  a  Ilea 
ft>r  refit  of  a  ateam  shovel  leased  to  the  con- 
tractor ;  the  word  "material.''  as  there  used, 
betog  held  to  mean  that  whtoh  to  used  In  the 
creation  of  the  meduudcal  stmctur&  "Pro- 
visions and  supplies"  were  not  mentioned  la 
the  tow  securing  the  Uen  there  sought  to  be 
estabUshed. 

In  Potter  Mfg.  Co.  v.  Meyer  ft  Co.,  171 
Ind.  613, 86  N.  E.  837,  131  Am.  St  Bep.  207,  a 
lien  tow  giving  a  mechanic's  Uen  for  labor  per 
formed  on  a  structure  was  held  not  to  secure 
the  rent  of  a  machine  used  by  the  contractor 
in  the  work.  The  words  "ptorisions  and  sup- 
plies" were  in  no  way  Involved  In  the  Ilea 
right  there  ctolmed. 

In  McAuliffe  V.  Jorgenson,  107  Wis.  132, 
82  N.  W.  706.  there  was  involved  compaisa- 
tlon  for  the  use  of  a  well-boring  machine 
hired  to  the  contractor  by  its  own«.  It 
was  held  that  the  owner  of  the  machtoe  was 
not  secured  by  a  Uen  tow  giving  a  Uen  for 
"work  and  labor"  performed  and  "materials" 
furnished,  which  law  waa  allent  aa  to  '*jffo- 
visions  and  sappUea." 

In  the  following  cases,  the  rights  InvtdTed 
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were  contractul  and  claimed  under  bonda 
or  gnanuitles  at  the  nature  bere  InTolved: 

tn  Kaiiaas  City  t.  Voumana,  213  Ma  iBl, 
112  S.  W.  226,  tliere  was  Involved  a  gnar- 
anty  contract,  by  the  provlsona  of  wbldti  tbe 
<!oatraGtor  was  "to  pay  for  tbe  work  and 
labor  of  all  laborers  and  teamstem,  teama, 
and  wagons  onployed  o&  tbe  work  and  tax 
all  materials  used  therein."  Under  tbls  con- 
tract, the  guarantor  was  bOA  not  liable  to 
pay  for  tools,  itvplementa,  and  appUancea  sold 
to  the  contractor,  upon  the  gronnd  that  th^ 
were  not  "mateilals,"  within  the  meaning 
of  tbe  guaranty,  since  th^  did  not  oiter  in- 
to and  become  a  part  of  the  structure.  "Pro- 
vledous  and  supplies"  w«e  not  there  involved. 

In  Standard  Boiler  Works  v.  National 
Surety  Co.,  71  Wash.  28,  127  Fac  573,  43  L. 
B.  A.  CN.  8.)  162,  we  held  that  repairs  made 
upon  a  steam  ahovel  used  by  the  contractor 
In  the  construction  of  the  improvement  cov- 
ered by  his  contract  was  not  secoiwd  by  the 
provisions  of  a  bond  given  under  thia  stat; 
nte,  conditioned  as  the  bond  is  in  this  case. 

In  City  Retail  Lumber  Go.  v.  Title  Guar- 
anty  St  Surety  Co.,  72  Wash.  800,  130  Fac. 
345,  we  held  that  tbe  purchase  price  of  rail- 
road ties  sold  to  a  ciMitractor  to  be  used  in 
a  temporary  track  in  the  construction  of 
an  improvement  covered  by  bis  contract  was 
not  secured  by  a  bond  conditioned  as  tbls 
bond  is  and  given  under  this  statute.  These 
dedstons  rested  largely  upon  tiw  theory 
that  neither  the  repairs  upon  the  shovel  nor 
tbe  ties  furnished  for  the  temporary  railway 
entered  into  or  became  a  part  of  the  struc- 
ture, nor  were  they  consumed  in  the  doing 
of  the  work,  and  were  therefore  not  "provl- 
sloDs  or  supplies/'  within  the  meaning  of 
the  law  and  tbe  conditions  of  the  bonds. 

It  is  argued  by  counsel  for  appellant  that 
the  use  of  the  pump  and  hoist  derrick  fur- 
nlsbed  by  respondents  to  the  engineering  com- 
pany in  this  case  belong,  in  principle,  to  the 
same  class  as  claims  for  repairs  upon  the 
steam  shovel  and  the  purchase  price  of  the 
ties  involved  in  the  two  cases  above  noticed. 
We  do  not  think  so.  It  is  not  in  this  case 
a  question  whether  or  not  the  pump  and  holat 
derrick  were  consumed  in  this  work ;  we  as- 
sume that  they  were  not,  at  least  not  neces* 
sarily  so,  and  that  probably  would  be  the 
test;  but  It  Is  a  question  of  whether  or  not 
thdr  use  may  be  regarded  as  the  thing  which 
was  actually  consumed  in  the  performance 
of  the  work.  We  think  that  Is  the  thing 
which  was  furnished  and  for  which  respond- 
eat is  entitled  to  compensation.  That  use 
was  a  property  rlgbL  It  was  entirely  con- 
sumed and  passed  into  the  structure  as  much 
as  labor  thereon  did.  and  was  sold  to  the 
engineering  company  for  that  purpose  by  re- 
BpoDd^t,  if  the  allegations  of  its  complaint 
be  true.  It  was  not  taken  awaj'  by  the  con- 
tractor as  a  part  of  his  tools  and  appliances, 
as  tbe  repairs  upon  tbe  steam  shovel  and  tbe 
railway  ties  were  in  the  cases  last  above 


notioed.  A  rvfUm  of  tbe  decisions  wUI  show 
Oiat  "materials"  are  generally  beld  to  be 
only  those  things  which  go  into  and  becmne 
a  physical  part  of  the  structure,  though  ex- 
plosiTea  have  beat  htid  to  be  materials  (Kan- 
saa  City  v.  Yonmana,  supra),  while  supplies 
have  been  beld  to  mean  that  whidi  Is  con- 
sumed In,  but  does  not  become  a  phyidcal 
part  of,  the  atroctare.  The  word  'Applies" 
la  used  to  designate  things  of  this  nature, 
other  tban  labor.  It  must  be  conceded  that 
this  fwproa<dies  very  close  to  tiie  line  between 
secured  and  unsecured  items  under  thla  stat- 
ute and  bonds  giveai  in  pursuance  thereof. 
TbKt,  however,  does  not  atgne  for  or  ^^nst 
the  holding  that  this  Is  a  secured  item.  The 
line  of  donarcatiaa  betwem  secured  and  un- 
secured itmm  must  be  found  snuewheriB.  We 
are  of  the  o^nlon  that,  in  view  of  the  broad 
language  of  the  statute,  and  the  bond  given 
In  pursuance  th«reot  this  item  falls  within 
the  dass  of  secured  dalms,  bowever  close  to 
the  line  of  danercatlon  It  may  be  regarded 
as  bdng. 
Tbia  Judgment  is  afflrnud. 

CROW,  C.  J.,  and  FULLBStTON,  MOUNT, 
and  MOBJEtIS,  JJ.,  concur. 


JOHNSON  et  aL  v.'  IBTINE  LUMBER  CO. 
(No.  11,178.) 

(Supreme  Court  of  WaBbington.  May  7,  1914.) 

1.  Natjoablc  WAnss  (I  39*)— Teakbposta- 

TiON  OF  Logs— Jam— IHJUBT  to  Banks— 

iNSTBUcnowa. 
Where,  in  an  action  for  injuries  to  the 
banks  of  a  stream  from  a  jam  of  800  logs,  the 
jury  could  have  found  that  600  of  the  Ion  did 
not  belong  to  defendant,  aa  instruction  toat  if 
the  jam  was  formed  near  plaintiffs'  land  which 
was  damaged,  and  the  logs  forming  the  jam 
belonged  to  several  owners,  eadi  of  sach  own- 
ers would  be  liable  for  the  whole  injury,  and 
plaintiffs  might  eue  one  or  any  number  of  the 
owners,  was  erroneous ;  such  rule  bein^  appli- 
cable oDly  if  defendant  owned  a  considerable 
number  of  the  logs  and  failed  to  use  reason- 
able care  in  protecting  them  after  they  were 
pliLced  in  the  river,  and  its  failure  resulted  in 
tbe  forming  of  the  jam  which  was  not  removed 
within  a  reasouable  time,  and  constituted  tbe 
proximate  cause  of  the  injuiy. 

W'Ed.  Note.— For  other  cases,  see  Navigable 
aters.  CenL  Dig.  U  21,  63.  82,  103,  112,  117. 
127,234-244:  DM-THg.  8^.«r 

2.  Navioabu  Waters  (H  39*)— Transpobta- 
TioK  or  Loos— InjuBT  to  Banks— Wab 

Rules. 

Rules  promulgated  by  the  Secretary  of 
War,  regulating  the  driving  of  logs  in  tbe  nav- 
igable parts  of  tbe  Snoqualmie  and  Snohomish 
rivers,  under  authority  conferred  by  Act  Cong. 
May  9,  1900,  c.  387,  31  Stat.  172  {U.  S.  Comp. 
St.  1901,  p.  3548),  were  in  aid  of  navigation, 
and  not  for  the  protection  of  tbe  owners  of  the 
banks  of  tbe  rivers,  and  hence  were  Inadmis- 
sible an  action  by  the  owners  to  recover 
damages  for  injuries  due  to  log  jams. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  IS  21.  53.  82,  103,  112, 117. 
m,  239-244;  Dec.  Dig.  |  39.«} 
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On  rehearing.  Reversed,  with  directions. 
-  For  former  opinion,  see  75  Waab.  640,  185 
Pac.  217. 

GOSE,  J.  Tbls  is  an  action  for  damages 
tor  washing  away  a  portion  of  the  plalntUfs* 
land.  It  Is  alleged  In  the  complaint  that  the 
defendant  placed  a  large  qnanttt?  of  loose 
logs  In  the  Snoqualmle  river,  a  tribntaiy  of 
the  Snolumilsb  liver,  which  were  cariled 
down  ttie  i^ver  bj  the  cnrroi^  unattended, 
and  formed  a  Jam  In  the  Snohomish  rlv^  at 
a  point  opposite  the  plaintiffs'  land,  that  it 
permitted  the  jam  to  remain  for  a  long  peri- 
od of  time,  and  that  the  Jam  deflected  the 
current  of  the  river  ai^Unst  the  plalntUfi^ 
land,  washing  away  about  nine  acres  and 
otherwise  injuring  it  There  was  a  vordict 
and  JndgDwnt  for  the  plaintiff  for  96,000. 
The  defendant  appealed. 

[1]  For  a  fuller  statement  of  the  fftcts, 
reference  Is  made  to  the  former  opinion. 
Johnson  V.  Irvine  Lumber  Co.,  75  Wash.  540, 
186  Pac.  217.  The  evidence  shows  that  there 
were  about  800  logs  in  the  jam,  600  of  which 
were  marked  "double-bar-twelve."  A  few- 
how  many  is  not  stated — ^were  branded  "D. 
B.,"  which  Is  admitted  to  be  the  appellant's 
registered  mark.  There  was  evidence  which 
would  have  warranted  the  jury  in  finding 
that  the  600  double-bar-twelve  logs  belonged 
to  the  appellant  lliere'ls  no  evidence  that 
It  owned  any  of  the  remaining  200  logs,  ex- 
cept a  few  marked  "D.  E."  The  .court .  in- 
structed in  effect  fbat  U  the  jury  should  find 
from  the  evidoice  that  a  jam  was  formed  at 
a  point  in  the  river  near  the  land  of  the  re- 
spondents, by  reason  of  which  their  land 
was  damaged,  and  If  they  should  find  that 
the  logs  fomUng  the  jam  "were  not  all,  or 
were  not  even  mostly,"  the  logs  of  the  appel- 
lant but  that  they  t>elonged  to  several  own- 
ers, each  of  the  several  owners  of  the  logs 
forming  the  Jam  would  be  lUble  for  the 
whole  Injury,  and  the  respondents  mlg^t  sue 
one  or  any  number,  or  all,  of  the  owners. 

We  think  this  Instruction  was  erroneous 
as  applied  to  the  facta  of  the  Instant  case. 
The  jury  may  have  reached  the  conclusion 
ttuit  the  600  1<^  did  not  btiong  to  tbe  appel- 
lant In  that  event  there  Is  no  evidence  that 
it  owned  more  than  a  few  of  the  logs.  We 
adhere  to  ttie  view  that,  if  tbe  appellant 
owned  a  considerable  num^  of  the  logs,  and 
failed  to  use  reasonable  care  in  looking  after 
them  after  they  were  placed  in  the  river, 
and  Its  failure  resulted  In  the  formation  of 
a  log  jam  opposite  the  respondents'  land,  and 
the  jam  was  not  removed  within  a  reason- 
able time,  and  Its  presence  was  the  proxi- 
mate cause  of  the  Injury  to  the  land,  the 
appellant  Is  liable  for  the  entire  damage. 
This  is  upon  the  principle  that  the  creation 
of  tbe  jam  created  a  new  condition,  and  that 
permitting  It  to  remain  an  unreasonable 
length  of  time  was  negligence;  that  all  the 
owners  owed  a  common  duty  to  remove  the 


jam,  and  that  because  of  a  common  neglect 
of  liiat  duty  the  respondents  were  iitjured; 
hence  Oiere  was  a  Jt^nt  tort  and  a  Joint  and 
several  liability.  We  Uilnk,  however,  tills 
view  would  be  too  harsh  If  the  Jury  dionld 
reach  tbe  conclusion  that  the  aiq)ellaxit  own- 
ed only  a  few  of  the  1<^,  and  that  the  sev- 
eral ownen  acted  Independently  of  each  oth- 
er In  putting  the  logs  In  the  river.  In  such 
case  it  should  only  be  held  liable  for  the  in- 
jury that  it  caused.  But  liberal  danra^ 
should,  because  of  the  dUlculty  of  apportion- 
ment be  awarded  against  it 

[2}  The  court  admitted  in  evid»ce  the  rules 
promulgated  by  the  Secretary  of  War,  regu- 
lating the  driving  of  loga  in  Oie  smvlgable 
parts  of  tile  SnoQualmie  and  Snohomish  riv- 
ers. These  rules  were  promulgated  pursuant 
to  an  act  of  Congress  approved  Mity  9,  1900 
(81  Stats,  at  Large.  172,  c.  887  [U.  &  Oomp. 
St  1801,  p.  8648]),  authorising  the  Secretary 
of  War  to  make  regulations  governing  the 
running  of  loose  logs  on  certsin  rivers,  in- 
cluding the  Snoqualmle  and  Snohomish.  Tbe 
rules  in  effect  proride  that  itnt  drivers 
shall  so  conduct  their  oprantions  as  to  pre- 
vent Oie  fornution  of  jams.  Tbe  nilee  were 
not  competait  evidence^  Th^  were  promul- 
gated In  aid  of  navigattra,  not  fOr  the  pro- 
tection of  the  owners  of  the  banks  of  the 
rivers.  If  tbe  respondents  had  sustained 
an  injury  while  th^  were  lawfully  exncls- 
iag  a  rl^t  of  navigation,  a  dlffcmnt  t^esUoB 
would  be  presented. 

For  Oie  reastms  stated,  the  Judgment  is 
reversed,  with  dlrectiona  to  grant  a  new 
trial. 

CROW,  a  J.,  and  ELLIS.  OHADWIGE. 
MORRIS,  and  MOUNT,  3J^  concur. 


WRIGHT  et  al.  V.  SUYDAH.  (No.  11.664.) 
(Supreme  Court  of  Washington.    May  8,  1914.) 

L  Contempt  (§  50*)— Violatioit  of  Injdhc- 

TiONAi.  OanEB— Peoceedinqs. 

A  contempt  proceeding  In  a  court  of  eqaity 
in  aid  ot  tbe  court's  original  jurisdiction  and 
the  enforcement  of  its  decree  is  not  a  new  pro-  - 
ceeding,  and  la  not  within  Rem.  &  BaL  Code, 
I  1054,  providing  that  in  a  proceeding  for  con- 
tempt the  state  ifl  plaintiff,  and  the  state  need 
not  be  made  a  party. 

[EM.  Note.— For  other  cases,  see  Contempt, 
GenL  Dig.  §§  137-139;  Dec.  Dig.  |  tiO.*] 

2.  Sfecieio  Pebfobhakob  H  182*)— DKCBSfr- 

Pebfobuance. 

A  contract  to  purchase,  which  gives  to 
the  purchaser  the  right  to  collect  surtace  and 
subterranean  waters,  though  tbe  supply  of  such 
waters  on  the  premises  then  or  thereafter  own-  , 
ed  by  the  vendor  shall  be  cot  off,  gives  a  right 
not  preserved  to  the  purchaser  under  the  stat- 
utory form  of  general  warranty  deed,  and  a  de- 
cree compelling  the  specific  p^fonaanoe  of  tbe 
contract  is  not  performed  by  the  execution  of  ■ 
warranty  deed  in  statutory  form. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  SS  436-438;  Dec.  Dig.  I 
132.*] 
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3.  CONXEKPT  (I  20*)— VlOiaTIOH  0»  DlORIB— 

EzXlffiNTS  OF  OfFEITSE. 

A  contempt  proceedlnc  in  a  eoart  of  eqait7 
in  aid  o£  its  original  jnriBdletioii  and  in  the 
enforcement  of  it*  decree  is  within  Bern.  &  Bal. 
Code,  I  1049,  subd.  6,  orovidins  tliat  lUsobedi- 
ence  of  any  decree  BhaU  be  contempt  of  court, 
and  is  not  goreraed  by  section  2S72,  making 
willful  disobedience  to  tbe  lawful  process  of 
court  a  misdemeanor,  and  willfulneas  need  not 
be  proved  to  support  a  conviction  for  contempt. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  08-62;  Dec  Dig.  |  2a*] 

4.  GONTBUPT  (I  76*>— DlBOBBDIBIVOK  OF  DB- 
CBBB-^>D1TIBH)IBNT. 

Under  Bern.  &  Bal.  Oode.  H  1049,  lOGO, 
defining  contempt  as  disorderly  behavior  to- 
ward the  judge  while  holding  oonrt,  a  breach 
of  the  peace,  or  disobedience  of  any  lawful 
judgment,  and  providing  that  wb«n  the  contempt 
19  not  for  disorderly  bebavior  or  a  breach  of 
the  peace  the  fine  imposed  shall  not  exceed  $100, 
etc.,  the  court,  adjudging  one  guilty  of  contempt 
for  failing  to  execute  a  dead  in  conformity  to 
a  decree  of  specific  performance  of  a  contract 
to  sell,  can  impose  a  fine  not  exceeding  $100: 
it  not  appearing  that  the  right  or  remedy  of 
the  adverse  par^  was  prejudiced  by  the  diso- 
bedieuce. 

[Ed.  Note.— For  other  cases,  aee  Contempt, 
Cent.  Dig.  H  258-260;  Dec.  Dig.  S  75.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1489-1492;  vol.  8,  p.  7614.] 

5.  Specific  Pebfdbvanck  (S  1S2*)— Enfobob- 
UEiTT  or  Dbobei>— GomvuFT. 

The  court,  decreeing  vedfie  performance 
of  a  contract  to  convey  rial  estate,  need  not  ap- 
point a  commissioner  to  convey,  as  authorized 
by  Rem,  &  Bal.  Code,  |  600,  but  may  reqnire 
the  vendor  to  execute  a  conveyance  wittdn  a 
specified  time,  or  In  the  altemaave  commit  him 
to  jail  nntn  a  deed  is  ezecoted. 

[Ed.  Note.— For  other  cases,  see  Spedfic  Per- 
formance, Oent.  IHg.  H  436-tt8;  Dec.  D^.  I 
132.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  Mitchell  GtlUam,  Judge. 

Proceedings  by  George  E.  Wright,  as  execu- 
tor and  trustee,  and  others,  against  Hendrlck 
Saydam  for  a  Jadgment  adjudging  defend- 
ant guilty  of  contempt  of  court.  From  a 
jiu^ment  adjudging  defendant  In  contempt, 
he  appeals.  Modified  and  affirmed. 

Bee,  also,  72  Waeli.  B87, 181  Pac.  289. 

John  W.  Roberta,  of  Seattle,  for  appel- 
lant Wright,  Eelleher  &  Caldwell  and  Lane 
Summers,  all  of  Seattle^  for  respondents. 

MAIN,  J.  This  is  an  appeal  from  an  order 
of  the  superior  court  adjudging  the  defend- 
ant Suydam  in  contempt  for  failure  to  exe- 
cute a  deed  in  conformity  with  the  court's 
decree.  The  original  action  was  one  for  the 
spedflc  performance  of  a  contract  for  the 
sale  of  real  estate,  and  has  been  twice  be- 
fore this  court  59  Wash.  530,  108  Pac.  610, 
UO  Pa&  8;  72  Wash.  587,  131  Pac.  239.  On 
the  2d  day  of  April,  1912,  the  superior  court 
entered  a  judgment  decreeing  specific  per- 
formance of  the  contract  This  judgment 
provided  that  a  deed  should  be  executed  sub- 
Btantialiy  in  the  words  and  figures  In  the 
form  of  deed  as  therein  set  forth.  This  form 
of  deed,  among  other  things,  gave  to  the 


plainttff  certain  OghtB  to  snrfaoe  and  subter- 
ranean waters.  The  provision  cowing  this 
matter  was  aa  fi^ws:  'Tbgetber  wltti  .the 
right  also  to  collect  upon  the  granted  prem- 
ises surface  and  subterranean  waters  and  to 
use  them  upon  the  granted  premises,  even 
though  thereby  the  supply  of  such  watera 
should  be  cut  off  or  reduced  upon  the  premis- 
es owned  by  the  said  party  of  the  first  part 
upon  August  14,  1908.  or  thereafter."  The 
jadgmmt  also  prDTided  that  the  deed  should 
be  executed  within  15  days  and  delivered  to 
the  dark  of  the  court,  who  was  to  deliTer  It 
to  the  plfdntUE  upon  his  paying  into  the  reg- 
istry of  the  court  the  sum  of  $7,900;  the  pur- 
chase price.  The  form  at  deed  set  out  in  the 
judgment  also  provided:  '^his  ccMaveyanoe  la 
made  pursuant  to  and  for  the  purpose  of  car- 
rying out  the  terms  of  a  certain  contact 
bearing  date  of  August  14,  1908,  made 
Hendrlcic  Suydam  in  taror  of  W.  Hammond 
Wright,  and  duly  recorded  in  the  auditor's 
office  of  Sing  county,  Washington,  In  Tolome 
643  at  page  284."  The  contract  contained  a 
provision  covering  surface  and  subterranean 
waters  the  same  as  that  above  set  out  as  be- 
ing in  the  form  of  deed  provided  In  the  Judg- 
ment. From  that  Judgment  an  appeal  was 
prosecuted.  On  April  i,  1913.  the  opinion  of 
this  court  affirming  the  judgment  was  filed. 

Thereafter  the  defendant  executed  and 
caused  to  be  banded  to  the  plaintiff  the  stat- 
utory form  of  warranty  deed.  The  plaintiff 
for  the  purpose  of  Identification  placed  his 
initials  thereon  and  returned  it  to  the  mes- 
senger by  whom  it  had  been  presented  to 
him.  On  the  same  day  the  plaintiff  address- 
ed a  letter  to  the  attorney  for  the  defendant 
advising  him  that  the  property  would  be  paid 
for  in  accordance  with  the  decree.  On  May 
22,  1913,  the  remittitur  from  this  court  was 
filed  In  the  superior  court  Upon  the  same 
day  the  purchase  money  was  paid  by  the 
plaintiff  into  the  registry  of  the  court  On 
May  23, 1918,  the  defendant  caused  to  be  filed 
with  the  clerk  of  the  court  the  deed  upon 
which  the  plaintiff  had  previously  placed  his 
initials  for  Identification.  On  May  29,  1918, 
the  plaintiff  prepared  and  caused  to  be  pre- 
sented to  the  defendant  for  his  execution  a 
deed  In  exact  conformity  with  the  decree. 
This  deed,  when  it  was  presented,  was  accom< 
panied  by  a  letter  advising  the  defendant 
that  the  purchase  price  had  four  days  previ- 
ously been  paid  Into  court  and  requested  the 
execution  of  the  deed.  The  defendant  ad- 
vised the  messenger  who  presented  the  deed 
and  letter  that  he  would  either  execute  the 
deed  during  the  day  and  return  it  to  the 
plainttff,  or  that  he  would  communicate  with 
him.  On  June  12,  1913,  the  defendant  nM- 
ther  having  executed  the  deed  nor  communi- 
cated with  the  plaintiff,  the  latter,  upon  ap- 
plication to  the  court  secured  an  alternative 
writ  reQulrlng  the  defendant  either  to  exe- 
cute the  deed  or  show  cause  why  he  should 
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not  be  adjudged  In  contempt  of  court  for 
failure  to  so  do^  The  defendant  answered 
the  show  cause  order,  and  In  dne  time  the 
cause  came  on  for  hearing,  at  the  conclusion 
of  which  the  conrt  adjudged  the  defendant  to 
be  In  contempt  for  failure  to  execute  the 
form  of  deed  as  provided  In  the  judgment 
for  specific  performance,  and  Imposed  upon 
him  a  fine  In  the  sum  of  $200  to  be  paid  Into 
the  registry  of  the  conrt,  together  with  the 
coats  of  the  proceeding;  and  also  adjudged 
that,  if  the  defendant  did  not  execute  and 
acknowledge  tlie  deed  witidn  five  days,  he  be 
Imprisoned  in  the  county  jail  until  he  should 
execute  and  deUver  the  deed  as  ordered  by 
the  court  From  this  order  the  present  ap- 
peal la  prosecuted. 

[13  The  first  point  Is  that,  this  bdng  a  o>n- 
tempt  proceeding,  the  state  should  bare  been 
added  as  a  party  platntlff.  In  support  of 
this  position  attention  Is  called  to  section 
10B4,  Rem.  &  BaL  CoOa.  Construing  this 
particular  section  in  Poland  t.  Poland,  63 
Wash.  GOT,  U6  Pae.  2,  it  was  said:  "The  ju- 
risdictional attat^  is  made  upon  two  grounds. 
It  beli^  first  contended  that,  as  the  show- 
cause  order  of  June  20th  required  the  re- 
spondent to  appear  or  be  adjudged  In  con- 
tempt, tt  was  a  contempt  proceeding,  and  as 
such  should  hare  been  bron^t  in  the  name 
of  Oie  state,  under  Bem.  &  Bal.  Gode,  {  1054, 
providing  that:  'In  the  proceeding  for  a  con- 
tempt, the  state  is  the  plaintiff.  In  all  cases 
of  public  interest,  the  proceeding  may  be 
prosecuted  by  the  prosecntlng  attorney  on 
behalf  of  the  state,  and  in  all  cases  where 
the  proceeding  is  commenced  upon  the  rela- 
tion of  a  private  party,  such  party  shall  be 
deemed  a  eoplaintiff  with  the  state.'  This  is 
not  a  contempt  proceeding.  Under  our  stat- 
ute a  proceeding  in  contempt  Is  In  the  nature 
of  a  criminal  proceeding,  in  which  the  only 
matter  to  be  Inquired  into  la  the  contemptu- 
ous act  charged.  This  is  a  proceeding  In  a 
court  of  equity  In  aid  of  its  original  jurisdic- 
tion, in  which  the  conrt  is  seeking  the  en- 
forcement of  Its  original  decree;  and,  al- 
though the  court  required  the  respondent  to 
appear  In  response  to  Its  order  or  be  adjudg- 
ed in  contempt,  tbe  nature  of  the  proceeding 
was  not  changed  from  one  of  equitable  to  one 
of  criminal  cognizance-  It  has  long  been  the 
established  practice  In  this  state,  in  seeking 
the  enforcement  of  alimony  decrees,  to  entitle 
the  proceeding  In  the  original  action,  and 
such  practice  has  l>een  recognized  In  this 
court  in  Holcomb  v.  Holcomb,  53  Wash.  611, 
102  Pae,  653,  and  Metier  v.  Metier,  32  Wash. 
494,  73  Pac.  535.  Such,  also.  Is  the  rule  in 
other  states.  Lyon  v.  Lyon,  21  C3onn.  185; 
Andrew  v.  Andrew,  62  Vt  495.  20  Atl.  817. 
Had  the  respondent  failed  to  appear  and  the 
court  desired  to  move  against  him  tor  his 
refusal,  it  would  have  been  the  commence- 
ment of  a  new  proceeding,  and,  as  such, 
brought  under  tbe  contempt  statute.  But  so 
long  as  tba  only  gueetton  before  Vi»  court  In- 


volves the  construction  and  enforcement  of 
its  original  decree.  It  was  an  equitable  pro- 
ceeding, properly  brongbt  under  the  original 
proceeding  and  properly  entitled  therein." 

That  was  a  divorce  case,  it  is  true.  But 
the  statute  is  there  plainly  and  uneqniTocally 
construed.  It  cannot  be  said  to  mean  one 
thing  when  Invoked  in  a  proceeding  for  con- 
tempt growing  out  of  a  divorce  action,  and 
another  thing  when  invoked  in  a  proceeding 
for  contempt  growing  out  of  an  acttoa  for 
specific  performance.  In  the  present  cam,  as 
in  the  case  cited,  the  proceeding  Is  in  a  court 
of  equity  In  aid  of  Its  original  Jurisdiction, 
ifi  wlilch  the  court  was  seeking  tiie  oiforee- 
ment  of  the  original  decree:  Whether  the 
statute  is  correctly  construed  In  the  Poland 
Case  we  need  not  inquire  At  most,  It  la  but 
a  rule  of  practice.  As  such  it  is  desirable 
tbat  tiie  procedure  be  plain  and  uniform. 
The  proper  method  of  framing  tbe  title  to  tbe 
proceeding  Is  not  a  matter  ct  vital  impor- 
tance. Hncb  oontrovwBor  is  waged  in  tbe 
briefs  over  whettter  the  proceeding  Is  a  dvll 
or  a  criminal  contempt  But  in  the  lls^t  of 
the  holding  In  tbe  case  refined  to,  It  is  un- 
necessary to  review  this  discussion.  Tbe 
pursuit  of  tbe  remedy  by  contempt  was  not 
the  commencement  of  a  new  proceeding  as 
determined  in  tbe  Poland  Case,  and  was 
thwefore  not  controlled  by  tbe  coaSeaa^t  stat- 
ute. 

[1]  Upon  tbe  merits  It  is  argued  that  tbe 
ai^ienant  was  not  in  contempt  because  tbe 
statutoiy  fonn  of  vrarzanty  deed  tendered 
was  "Just  as  good"  or  substantially  equiva- 
lent in  legal  eceiQct  as  tbe  form  of  deed  pro- 
vided for  In  tbe  Judgment  At  the  time  the 
contract  of  sale  was  executed,  the  land  cov- 
ered by  it  was  a  portion  of  a  larger  tract  tlieo 
owned  by  appellant  After  the  execution  of 
this  contract  and  prior  to  the  entry  of  tbe 
decree  of  specific  performance,  tbe  appellant 
had  conveyed  the  entire  tract  to  a  third  per- 
son. The  contract  of  purchase,  as  appears 
from  the  excerpt  set  out  in  the  facts  stated, 
gave  Xhe  respondents  the  right  to  collect  sur- 
face and  subterranean  waters  and  to  use 
them  upon  the  premises,  even  though  the  sup- 
ply of  such  waters  upon  the  premises  then 
or  thereafter  owned  by  the  appellant  should 
be  cut  off  or  reduced.  The  preservation  of 
this  right  Is  provided  for  In  ttie  form  of  deed 
set  out  In  tbe  judgment  The  right  to  collect 
water,  even  though  the  snpply  of  such  water 
upon  the  other  premises  be  cut  off  or  reduced, 
was  a  right  which  would  not  be  pr^terved  to 
the  respondents  under  the  statutory  form  of 
general  warranty  deed,  but,  as  already  stated, 
was  a  right  reserved  in  tbe  contract  and  pro- 
vlded  for  in  the  form  of  deed  wlUch  tbe 
appellant  refused  to  execute.  For  this  rea- 
son, the  deed  tendered  was  not  a  substantial 
compliance  with  the  decree.  Whether  it  was 
substantially  tbe  same  deed  in  other  respects, 
in  legal  effect,  we  need  not  now  inqulx& 

[S]  It  la  claimed,  also,  that  the  proof  does 
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not  sbow  Ouit  the  appellant  "wlllfally"  re- 
fused to  eiecnte  the  deed,  and  therefore  that 
he  Is  not  gaUtj  of  contempt  Under  the 
Criminal  Code,  Rem.  &  Bal.  Code,  i  2372, 
"willful  disobedience  to  the  lawful  process 
or  mandate  of  a  court"  Is  made  a  misde- 
meanor, and  may  be  punished  as  a  criminal 
ofTense.  The  present  proceeding,  hovever, 
was  not  brought  under  that  statute,  but  .un- 
der the  general  statute  coverlug  contempts. 
Rem.  &  Bal.  Code,  |  1049,  provides:  "The 
following  acts  or  omissions,  in  respect  to  a 
court  of  Justice  or  proceedings  therein,  are 
deemed  to  be  contempts  of  court:  (1)  IMsor- 
derly,  contemptuous,  or  insolent  behavior 
toward  the  Judge  while  holding  the  court, 
tending  to  Impair  Its  authority,  or  to  Inter- 
rupt the  due  course  of  a  trial  or  other  Judi- 
cial proceedings;  (2)  a  breach  of  the  peace, 
boisberous  conduct  or  violent  disturbance 
tending  to  interrupt  the  due  course  of  a  trial 
or  other  Judicial  proceedings;  •••(C) 
diaobedlence  of  any  lawful  Judgment,  decree, 
rader,  or  process  of  the  court  •  •  • " 
Under  BubdlTislon  6  of  this  section  It  Is  dis- 
obedience only,  and  not  willful  disobedience 
of  any  lawful  Judgmratt,  decree,  order,  or 
process  of  the  court  that  constitutes  the  con- 
tempt. The  appellant  in  refusing  to  execute 
the  deed  provided  for  in  the  Judgment  was 
gnUty  of  disobedlmce  to  the  Judgment 

[4]  Section  1060,  Rem,  &  Bal.  Code,  pro- 
vides: "Itrery  court  of  Joatice  and  every 
judicial  officer  bas  power  to  punish  contempt 
by  fine  or  Imprisonment,  or  botli;  But  au^ 
fine  shall  not  exceed  three  hundred  dollars, 
nor  the  imprisonment  six  months;  and  when 
the  contempt  is  not  (one)  of  those  mentioned 
in  mibdlTisions  one  and  two  of  the  last  see* 
tUm,  it  most  an>ear  that  the  right  or  remedy 
of  a  party  to  an  action,  suit,  or  proceeding 
was  defeated  or  preJtiAlced  thereby,  before 
the  contempt  can  be  punished  otherwise  than 
by  a  fine  not  ezceedli^  me  hundred  dollars." 
Under  this  section  the  line  imposed  cannot 
exceed  $10(K  nnleSB  the  contaopt  Is  one  of 
those  mentioned  in  sabdiTlsions  1  and  2  of 
I  1(M9l  When  the  contempt*  as  In  this  case,  is 
Oiat  d^Bned  in  sabdlTislon  6,  before  a  fine 
can  be  imposed  in  ezcesa  of  f  100,  It  must  be 
made  to  a.ppeoT  that  the  rlj^t  or  remedy  of 
the  party  to  an  action  was  defeated  or  pr^n- 
dlced  thereby.  Tbe  record  does  not  show 
ttiat  the  right  or  remedy  of  the  respondents 
was  defeated  or  prejudiced  by  the  contempt 
of  the  appellant  The  eoort  erred  in  Impos- 
ing a  fine  In  a  greater  amount  than  the  sum 

of  9ioa 

[I]  Error  is  farther  sought  to  be  predi- 
cated upon  that  portion  of  the  order  in  the 
contempt  proceeding  which  requires  the  ap- 
pellant wittiln  five  days  to  execute  and  ac- 
knowledge In  due  form  the  form  of  deed  pro- 
vided for  In  the  Judgment  in  ttte  original  pro- 
ceedii^,  or,  in  the  altematlTe,  be  committed 
to  flie  connty  Jail  until  he  shall  execute  and 


deliver  the  deed.  Rem.  &  Bal.  Code,  |  60S, 
provides:  "The  several  superior  courts  may, 
whenever  it  Is  necessary,  appoint  a  commis- 
sioner to  convey  real  estate:  (1)  When,  by  a 
Judgment  In  an  action,  a  party  Is  ordered  to 
convey  real  property  to  another,  or  any  intei- 
est  therein.  •  •  • "  Admitting  that  un- 
der this  statute  the  superior  court  might  have 
appointed  a  commissioner  to  make  the  con- 
veyance, it  was  not  required  to  do  so.  No 
necessity  was  shown  therefor.  The  court 
had  jurisdiction  of  tbe  appellant,  and  there 
was  no  reason  why  he  should  not  execute  tbe 
conveyance. 

Some  other  questions  are  discussed  in  the 
briefs,  but  .they  do  not  possess  sufficient  merit 
to  Justify  extending  this  opinion  by  their 
review. 

The  cause  will  be  remanded,  with  direc- 
tions to  the  superior  court  to  modify  the  con- 
tempt Judgment  by  reducing  the  fine  from 
$200  to  $100.  In  all  other  reepecte  tbe  Judg- 
ment is  affirmed. 

GROW,  a  J.,  and  Bl^S.  G08S,  and 
OflADWiCK,  JJ.,  concur. 


LOS  ANGELBS  OLIVE  GROWERS'  ASS'N 
V.  P0Z21.   (L.  A.  3231.) 

(Supreme  CoUrt  of  California.    March  23, 
1914.   Petition  for  Rehearing,  April 
22, 1814.) 

1.  Municipal  CoBPonATions  (|  406*)— Street 
Impbovement— Taxing  Powira. 

The  authority  conferred  under  street  im- 
provement acts  to  subject  the  property  of  a  lot 
owner  to  a  lien  for  lus  propOTtloDate  payioeat 
of  an  improvement,  and  providing  farther  for  a 
sale  of  the  property  assosed  for  ddinquen^  in 
payment  proceeds  from  tbe  taxing  power  <tf  the 
state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fiS  1001,  1002;  Dec. 
Dig.  f  406.^] 

2.  MUNICIPAI.  COBPOBATIONS  (j  B75»)  —  TAX 

Sale— AMOUNT  of  Lano. 

Proceedings  to  enforce  payment  of  aaseea- 
ments  under  street  Improvement  acts  are  pro- 
ceedings in  invitnm  which  must  be  strictly  pur- 
sued, and,  under  an  act  subjecting  only  the  land 
asseased  to  lien  and  sale,  a  sale  under  a  descrip* 
tion  in  excess  of  that  in  the  assessmrat  wan 
void ;  and  whether  the  owner's  building  was  up- 
on any  part  of  the  property  described  In  the 
assessment,  or  whether  he  was  Injured  by  a 
sale  of  the  exceea,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1288;  Dec.  Dig.  X 
575.*] 

Department  2.  Appeal  from  Superior 
Court,  Ix»  Angeles  County;  CbaM.  Mmroe^ 

Judge. 

Action  by  the  Los  Angles  Olive  Growers' 
Aasodation  against  Emll  Foaai.  Judgment 
tor  i^intifl,  and  defendant  appeala.  Re- 
ramO. 

Schweitzer  ft  Button,  of  Los  Angeles,  for 
appellant.  Anderson  ft  Anderson,  of  Los  An- 
geles, for  respondent 


•Tor  other  omm  sm  mum  tivls  sad  sKtloD  NUMBBR  la  Dm.  Dig;.*  Am.  Dig.  K«7-No.  Mat  *  Ba»*rlntasi 
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LORIOAN,  J.  This  acUon  Ifi  to  quiet  tifle 
to  a  small  strip  of  land  on  the  south  side  of 
Garibaldi  street  In  the  city  of  Los  Angeles. 
Plaintiff  bad  a  decree  In  Its  favor,  and  de- 
fendant appeals.  The  point  InvolTed  on  this 
appeal  is  solely  whether  the  Judgment  is 
sustained  by  the  findings. 

From  the  findings  it  appears  that  defend- 
ant is  the  owner  of  the  strip  of  land  in  con- 
troversy unless  deprived  of  bis  title  thereto 
under  a  deed  issued  to  the  predecessor  of 
plaintiff  on  a  sale  of  the  property  under 
street  improvement  proceedings.  As  to  such 
proceedings  which  were  taken  to  Improve 
Uacy  street  In  said  dty  under  "An  act  to 
provide  a  system  of  street  Improvement  bonds 
to  represent  certain  assessments  for  the  cost 
of  street  work  and  Improvements  within  mu- 
nicipalities, and  also  for  the  payment  of  such 
bonds"  (Stats.  1899,  p.  43).  the  court  found 
tbat,  after  the  Improvement  of  said  street, 
a  portion  of  the  property  of  defendant  was 
assessed  for  such  improvement;  the  descrip- 
tion thereof  In  the  assessment  being  a  nar- 
row strip  of  land  running  along  Garibaldi 
street  239.99  feet,  its  southerly  line  241.25 
feet  and  its  end  lines  being  each  2  feet  wide. 
The  diagram  accompanying  the  assessm^t 
made  the  description  a  little  leas  than  the  as- 
sessment Itsdf,  and  the  certificate  of  the  dty 
8ui>erintendent  of  streets  of  the  dty  of  Los 
Angeles  required  by  the  act  to  be  sent  to  the 
dty  treasurer  gave  a  more  general  descrip- 
tion of  the  land  assessed  than  was  contained 
in  the  assessment  itself,  and  as  so  described 
included  all  ttie  land  described  in  the  assess- 
ment  and  over  a  foot  of  land  In  addition. 
Thereafter  the  dty  treasurer,  as  provided  in 
the  act,  issued  a  street  improvement  bond  in 
which  the  land  assessed  was  dwribed  as 
contained  In  the  certificate  of  the  dty  supers 
Inteodent  of  streets.  Default  was  made  in 
the  payment  of  the  bond,  and  under  the  pro- 
visions of  the  act,  on  demand  of  the  holder, 
the  dty  treasurer  caused  the  land  to  be  sold, 
iasned  a  certificate  of  sale  and  in  due  time  a 
deed  for  the  property.  In  the  bond,  proceed- 
ings for  the  sale,  the  certificate  therefor,  and 
the  deed,  the  property  was  described  as  In 
the  dty  strert  superintendent's  cmtificate  to 
the  treasurer,  which  induded  more  land  in 
their  descriptions  and  to  the  extent  we  have 
stated  than  was  described  In  the  assessment. 
In  addition  the  court  found  tbat  the  defend* 
ant  bad  erected  a  building  on  a  portion  of 
the  lot  sold  under  the  street  improvement 
proceedings,  but  not  on  any  portion  of  the 
pnptxty  as  described  in  the  assessment  The 
court  awarded  a  decree  to  plaintiff  quieting 
its  title,  not  to  the  strip  as  described  In  the 
romplalnt  which  followed  the  description  in 
the  certificate  of  the  superintendent  of 
streets,  die  bond,  certificate  of  sale,  and  deed, 
but  strictly  as  contained  in  the  assessment. 

It  ia  urged  by  the  respondoit  that  though 
the  deed  made  pursuant  to  the  street  im- 
QroTODsnt  proceedings,  under  which  the 
PHi^ntf*  elalma,  omtaiiu  a  different  descrip- 


tion from  and  conveys  a  quantity  of  land  In 
excess  of  what  Is  Included  in  the  description 
in  the  assessment  Itself,  as  this  excess  In 
quantity  was  very  little,  and  the  decree  quiet- 
ing title  did  not  Include  any  land  except 
what  was  described  in  the  assessment,  and 
as  it  Is  found  by  the  trial  court  In  effect  that 
the  defendant  was  not  injured  by  this  defect, 
the  judgment  as  entered  was  proper.  Coun- 
sel for  respondent  presents  no  authorities  to 
sustain  this  claim  nor  any  sound  reasoning 
In  Its  support  The  case  presented  here  un- 
der the  findings  Is,  In  our  o[dnion,  analogous 
to  a  case  where.  In  tax  proceedings,  a  larger 
quantity  of  land  Is  sold  than  was  Impressed 
with  the  lien  of  the  assessment. 

[1]  The  authority  conferred  under  .street 
Improvement  acts  to  subject  the  property  of 
a  lot  owner  to  a  lien  for  his  proportionate 
payment  of  an  Improvement,  and  providing 
further  for  a  sale  of  his  property  assessed 
for  delinquency  In  the  payment,  proceeds 
from  the  taxing  power  of  the  state  (Qngebrec- 
son  V.  Gay,  168  Cal.  30, 109  Fac.  879),  and  the 
same  general  prindples  apply  in  the  case  of 
proceedings  to  enforce  an  assessment  levied 
under  such  Improvement  acts  as  ^ply  to  the 
enforcement  ot  ordinary  tax  liens. 

[2]  With  regard  to  the  latter,  it  is  weU  set- 
tled tliat  proceedings  to  enforce  them  are  in 
invitum ;  and  a  failure  to  strictly  comply 
with  the  statutory  provisions  prescribed  as 
essential  to  dfect  a  sale  of  the  property  for 
delinquent  taxes  renders  the  sale  itiTaUd. 
The  rule  is  that  in  sudi  proceedings,  if  there 
be  Included  In  the  deed  made  pursuant  to  a 
tax  sale  more  land  than  was  assessed,  the 
deed  is  void.  In  37  Cyc.  1430,  this  rule  is 
declared  as  follom:  "The  tax  deed  must 
show  that  the  privei^ty  conveyed  is  the  sane 
aa  tiiat  assessed,  sold,  and  described  in  the 
certificate  of  sale;  if  it  purports  to  conver 
more  or  other  lands,  it  is  not  valid."  This 
rule  la  equally  applicable  in  the  enforcouent 
of  assessments  under  street  improvement 
acts.  Those  proceedings  rest  also  for  their 
authority  on  the  taxing  power  of  the  states 
and,  like  prooeedinsB  for  the  enf(vcenent 
of  ordinary  taxes,  are  proceedings  In  Invitum 
which  must  be  strictly  pursued.  By  the 
terms  of  the  act  under  which  the  sale  here 
in  question  was  made.  It  was  only  the  lot 
which  was  araessed  which  was  subject  to  the 
lien,  and  the  power  of  the  dty  treasurer  to 
make  a  sale  was  limited  to  a  sale  of  the  lot 
described  in  the  assessment  He  failed  to 
comply  with  the  act  In  this  respect  He  made 
a  sale  under  a  different  description  than  in 
the  assessment  and  sold  more  property  than 
was  subject  to  the  lien  of  the  assessment, 
and  applying,  as  we  think  it  should  be  ap- 
plied, the  same  rule  in  determining  the  valid- 
ity of  the  present  sale  and  deed  as  is  applied 
to  a  sale  and  deed  made  pursuant  to  proceed- 
ings for  the  enforcement  of  the  Mea  of  ordi- 
nary taxes,  the  sale  here  In  question  was 
void.  Aa  the  deed  was  void,  there  was  no 
murnot  tat  the  Judgment  of  tlia  court  ia 
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ignoring  its  Invalidity  and  quieting  title  of 
plaintiff  to  tbe  extent,  at  least,  to  tbe  prop- 
erty that  was  embraced  In  tbe  aasesoment 
Plaintiff  never  acquired  any  title  to  It  either 
as  described  In  the  assessment  or  In  tbe  deed. 
In  this  view,  too.  It  is  matter  of  no  conse- 
quence whether  tbe  bnlldlng  of  defendant 
was  not  upon  any  portion  of  tbe  property 
described  In  the  assessment  The  finding  in 
this  respect  as  Influencing  tbe  judgment  pro- 
ceeds upon  the  theory,  doubtless,  that  defend- 
ant was  not  Injured  by  a  sale  of  a  portion 
of  his  property  in  excess  of  what  might  law- 
fully be  sold.  But  tbe  right  of  the  plaintiff 
to  bare  a  decree  quieting  title  to  tbe  lot  did 
not  depend  upon  whether  defendant  had  a 
building  on  a  portion  of  It  or  not,  but  solely 
upon  whether  plaintiff  acquired  any  title  to 
the  lot  at  all  under  the  sale  and  deed  by  the 
dty  treasurer,  and  we  hold  that  It  did  not. 
The  judgment  is  reversed. 

We  concur:  MELVIN,  J.;  HENSHAW,  J. 

FetiOon  For  Bebearing. 
LORIGAN.  J.  The  petition  for  a  r^earlng 
is  dolled.  Tbe  act  under  which  the  rale  and 
deed  here  involved  were  made  <StatB.  1899, 
p.  4(9  provides  (section  4,  snbd.  "b")  that  the 
owner  of  property  sold  imder  street  Im- 
provement  proceedings  may  redeem  from  the 
sale  within  12  months  after  it  Is  made  or  at 
any  time  thereafter  before  application  by  the 
purchaser  fbr  a  deed,  on  payment  by  tbe 
owner  Into  tbe  dty  treasury  of  the  purchase 
money  with  Interest  at  1  per  cent  per  month. 
It  stands  to  reasm  that,  tbe  larger  a  lot 
offered  for  sale  is,  tbe  greater  the  sum  bid 
and  paid  tor  it  will  be ;  and,  where  a  quanti- 
ty  of  land  in  excess  of  that  described  in  an 
assessment  Is  offered  for  sale,  it  may  sell  Iot 
a  correspondingly  higher  price,  and  the  own- 
er to  redeem  would  in  that  event  have  to  pay 
an  amount  in  Kceea  of  what  should  be  just- 
ly charged  against  bim  If  the  law  had  been 
complied  with.  The  right  of  redemption  Is 
a  substantial  right  glren  to  a  deUnqnent 
owner  nndef  ttie  act,  and  It  can  only  be  se- 
cured to  talm  'by  a  strict  comiAlance  wUh  its 
terms  whenlby  Jnst  tbe  quanHly  of  land  Im- 
pressed with  the  assessment  lien  shall  be  sold 
and  no  more.  If  It  Is  posdble  for  the  dty 
treasorer  to  sell  Just  a  small  quantity  In  ez- 
eessof  fbeland  described  In  an  assessment^  it 
iseqnally  possible  for  blmtosella  very  large 
quantity  And  at  sQCh  a  OgoK  as  would  make 
it  difficult,  If  not  Imitosstble,  for  the  owner  to 
redeem,  and  the  situation  In  every  case  where 
there  wu  a  departure  fnnn  the  requirements 
<tf  the  law  womd  be  eompUcated  by  the  ques- 
tion of  the  excess  In  value  of  the  land  sold 
beyond  that  described  In  the  assessment. 

It  Is  not  at  all  diffidilt  to  comply  with  the 
plain  ifforialons  of  the  act,  and  the  general 
mle  calling  for  strict  compliance  with  Its 
ttfms,  and  wbkb  wUl  preserve  to  the  owner 


of  land  assessed  for  st^t  purposes  bis  sub- 
stantial rights,  should  be  adhered  to.  While 
the  rule  of  strict  adherence  to  statutory  re- 
quirements in  oiforclng  the  payment  of  taxes 
and  street  assessments  may  be  sometimes  re: 
laxed  where  It  clearly  appears  from  all  the 
acts  done  under  the  proceedings  that  no  sub- 
stantial right  of  the  owner  of  the  property 
charged  with  the  payment  of  such  taxes  or 
assessment  has  been  affected,  there  Is  noth- 
ing of  that  kind  appearing  In  this  case.  All 
we  have  is  the  fact  that  the  lot  was  describ- 
ed in  the  assessment  ss  containing  a  certain 
quantity  of  land  and  the  bond,  certificate  of 
sale,  and  deed  described  It  as  containing  a 
larger  quantity.  What  the  amount  of  the 
assessment  was  or  the  amount  for  which  it 
was  sold  does  not  appear.  We  have  simply 
a  case  of  a  difference  in  d^rlption  in  tbe 
assessment  and  In  the  proceedings  eventuat- 
ing  hi  a  sale  and  a  deed  which  would  not  In 
themselves  present  any  ground  for  departing 
from  the  strict  rule  which  we  have  applied. 

We  concur :  SHAW,  J.;  SLOSS,  X;  UBL- 
VIN,  J.;  BBATTY,  O.  J. 


In  re  WAKNOB'S  ESTATE.  (S.  F.  64S6.) 
(Supreme  Court  of  California.  April  17, 19140 

1.  HiTSBAlfD  AND  WlFE  (}  264*)— OoMUUNX- 
TT  PBOFEBTT— EVIDETTOK  AS  TO  CBASAOnB 

or  Pbopbbtt— StrmcixfiroT. 

In  a  proceeding  for  the  settlement  of  an  ex- 
ecutor's nnal  accounts,  contested  by  decedent's 
widow,  evidence  held  to  overcome  tae  presumo- 
tioD  of  eommanltr  property  attaclilng  to  tne 
possession  of  property  by  either  spouse,  and  to 
show  by  clear,  certain,  and  direct  proof  that 
realty  in  this  state  purchased  by  decedent  with 
money  sent  by  him  from  Xllinoia,  where  commu- 
nity property  is  not  rerogniaed.  was  Us  aqia- 
rate  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  S  918;  Dec.  Dig.  |  264.*] 

2.  Husband  and   Wm   d  6*)— Pbopxbtt 

BlOHTS—RlOHTS  or  A  WiFE. 

At  common  law  the  husband,  as  against  ev- 
ery person  except  hia  creditor,  has  a  right  to  di»< 
pose  of  his  persoDalty  In  any  manner  lie  thinks 
proper  during  hla  lifetime,  and  during  covertare 
the  wife  has  no  Interest  therein,  except  so  far  as 
the  hasband  is  liable  (or  her  support  and  main- 
tenance. 


wi* 


Ed.  Note.— For  other  cases,  see  Husband  and 
'e.  Cent  Dig.  SI  1^18 :  De&  Dig.  |  6.*] 

8.  EviDKnCE  (S  80*)— Pbesduftion— Law  op 

Anothsb  Stats. 

Iq  the  absence  of  a  contrary  showing,  tbe 
law  of  a  foreign  Jarisdiction  Is  presumed  to  be 
the  same  as  that  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  1 101;  Dec.  Dig.  |  80.*] 

4.  HirSBAND  AND  WlTB   (I  246*)— PSBBONAL 
PXOPEBTT- NATOBB  OF  OWHKBSHTP— WHAT 

Law  Govebns. 

Tbe  separate  personal  property  enjoyed 
under  the  law  of  the  domicile  by  one  of  the 
spouses  when  it  was  acquired  Is  not  lost  by  its 
investment  in  raal^  in  another  jurisdletitm 
where  tiie  law  of  eommnnltT  pcoperty  is  in 
force. 

[Ed.  Note. — For  other  cases,  see  Hasband  and 
Wife,  Gent  Dig.  S  878;  Dec.  Dig.  |  246.*] 


'For  otlwr  eaws  SM  sama  toplo  and  Motion  NUMBER  In  Dm.  Dig.  *  Am.  Dig.  Key-No.  Serias  *  Bep'r  ZndtzM 
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Department  3.  'AiHpeal  fnnn  Superior 
Ooort,  Fresno  Goon^;  H.  SS.  Anstin.  Jndgo. 

Final  acconnUns  by  Vespaalan  Warner, 
executor  of  John  Warner,  deceased,  In  which 
the  widow  filed  objections.  Jndgment  for 
contestant  and  the  executor  appeals.  Re- 
versed. 

L.  L.  Cory,  of  Fresno,  for  appellant  Frank 
H.  Short  and  F.  &  Cook,  both  of  Fresno,  for 
respondent. 

MELVIN,  J.  It  is  agreed  by  counsel  on 
both  sides  that  bnt  one  point  need  be  con- 
sidered on  tbia  appeal,  1.  e.,  whether  the  real- 
ty of  the  deceased  in  this  state  was  his  sepa- 
rate property  or  was  community  property. 

The  matter  comes  here  on  appeal  from  a 
Judgment  sustaining  contestant's  objection  to 
the  necutor's  proposed  final  account  and 
settling  that  account  in  accordance  with  the 
theory  that  the  land  was  community  prop- 
erty. 

John  Warner  and  the  contestant  were  mar- 
ried in  1874,  and  resided  In  Clinton,  IlL,  un- 
til his  death.  Durli^  their  married  life  John 
W.  Wamer  sedt  from  IllincdB  certain  fnnds 
which  were  used  to  purchase  real  property 
in  the  state  of  California.  TbSB  is  the  land 
out  of  which  the  controversy  arose.  Warner 
died  testate;  his  will  was  probated  in  Illi- 
nois; ancillary  admlnlstratlou  was  had  In 
California ;  and  In  due  time  the  execntor, 
Vespasian  Warner,  filed  hla  final  account  and 
petition  for  distribution.  He  prayed  that  all 
of  the  estate  be  distributed  to  Mm  In  ac- 
cordance with  the  provisions  of  the  will. 
The  widow  renounced  her  rights  under  the 
wUl  and  instituted  this  contest. 

Appellant  contends  that  it  was  proven  at 
the  trial  substantially,  and  without  contra- 
diction, as  well  as  stipulated,  that  in  Illi- 
nois there  is  no  law  of  commnuity  property, 
and  that  Mr.  Wamer  possesised  the  money 
with  which  he  bought  the  land  in  California 
as  a  citl2en  of  Illinois,  and  that  therefore 
the  real  estate  partook  of  the  nature  of  the 
money  with  which  it  was  purchaaed,  and  was 
not  community  property. 

The  position  of  respondent.  In  brief,  is  this: 
Possession  of  property  by  either  spouse  in 
California  raises  the  presumption  that  it  is 
community  property.  There  is  also  a  pre- 
sumption that  the  laws  of  Illinois  are  the 
same  as  those  of  California.  There  was  not 
sufficient  evidence,  says  respondent,  to  over- 
come these  presumptions  by  proving,  either 
that  the  law  of  illiuols  does  not  recognize 
community  Interest  in  property  acquired  dur- 
ing the  existence  of  the  marriage  relation, 
or  by  establishing  the  fact  that  the  money 
sent  to  Calltomia  by  Mr.  Warner  for  the 
purchase  of  land  was  his  separate  property 
earned  in  IlUnote. 

[1]  It  is  undoubtedly  true  that  the  pre- 
sumption which  attends  the  possession  of 
pnHperty  by  ^ther  spouse  may  only  be  orat- 


come  by  clear  and  certain  proof  Out  It  la 
really  separate  property.  Meyei^  v.  Klnser, 
12  CaL  261,  73  Am.  Dec.  588;  Morgan  v. 
Lones,  78  Cat  69,  20  Pac.  248;  Dimmick  v. 
Dlmmick,  95  Oal.  320,  30  Pac.  647;  Jordan 
V.  Fay,  98  CaL  287,  83  Pac  95;  Davis  t. 
Oreen,  122  CaL  866,  B5  Pac  9;  Eowe  v. 
Hlbemia  Sar.  ft  Loan  Society,  154  CaL  405, 
66  Pac  569.  rails  rule  la  admitted  by  appel- 
lant; but  he  insists  that  he  sustained  tbe 
burden  cast  upon  lilm.  The. source  of  tbe 
money  for  the  purchase  of  the  Wamer  prop- 
erty was  proven  by  the  testimony  of  Mr.  O. 
J.  Woodward,  the  i^resiaent  of  the  Flrat  Na- 
tional Bank 'of  Frmna  Tb»  witness  stated 
that  Mr.  Wamw  bad  be^  aigaged  In  Qie 
banking  business  In  Clinton,  Bl^  from  1864  to 
the  time  of  his  death.  He  lived  fliere  and 
transacted  his  business  there.  He  was  a 
man  of  large  wealth  at  tb»  time  of  his  death. 
He  spent  the  greater  part  of  bis  life  lu  Clio- 
ton  there  acquiring  the  property  by  wbidi 
his  fortune  was  built  up.  He  nerw  redded 
In  California.  The  money  with  which  he 
purchased  the  land  here  in  controversy  was 
sent  by  Mr.  Wamer  from  the  bank  at  Clinttm, 
lU.  TtdB  testimony  amounted  to  a  strong 
showing  that  the  money  was  possessed  by 
him  at  the  place  of  his  domicile,  and  pre- 
sumptively was  subject  to  the  law  of  Illinois. 
There  was  not  a  syllable  of  testimony  con- 
tradictory of  Mr.  Woodward's  statement  It 
is  true  that  upon  cross-examination  he  said 
he  knew  of  Mr.  Warner  having  some  prop- 
erty in  Iowa,  and  that  it  was  impossible  for 
him  to  state  whether  the  money  sent  to  Cali- 
fornia for  the  purchase  of  land  was  derived 
from  transactions  In  Illinois  or  In  Iowa  or 
elsewhere.  The  witness  also  said  that  be 
could  not  tell  whether  the  money  was  Mrs. 
Warner's  or  not,  aa  It  had  no  "earmarks  on 
it"  Of  course  It  had  no  "earmariis"  on  it; 
but  it  did  have  the  presumption  attaching 
to  It  that  the  man  who  held  It  in  Illinois, 
and  sent  it  to  California  for  the  spedflc  pur- 
pose to  which  it  was  applied,  owned  It  un- 
der the  law  of  bis  domicile.  While  strong 
proof  of  the  nature  of  separate  property  la 
necessary,  the  law  does  not  require  demon- 
stration, nor  that  all  possible  contingencies 
have  been  negatived  by  the  showing  that  the 
property  was  not  owned  by  the  marital  com- 
munity. In  other  words,  the  learned  Judge 
of  tbe  trial  court  was  not  Justified  In  holding 
that .  the  property  was  not  subject  to  the 
laws  of  Illinois  when  Mr.  Warner  assumed 
to  spend  It  as  his  own.  At  the  trial  one 
of  Mrs.  Warner's  counsel  said :  "I  will  stipu- 
late that  the  money  that  was  paid  for  these 
two  pieces  of  property  now  belonging  to  the 
estate  at  John  Wamer  In  California  was 
sent  out  here  to  pay  the  purchase  price  of 
them  at  or  near  the  date  that  the  deeds  were 
made." 

Thew  was  direct,  nnoontradlcted.  positive 
testimony  tliat  Illinois  has  no  law  of  com- 
munity property  resemblii^  our  Oaliforalan 
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statntee  do  tbBt  mhjeet,  but  that  the  common 
law  preTaUs  In  Oat  stftte.  Judge  George  B. 
Grabam,  a  lawyer  who  had  practiced  for 
many  years  In  tbe  state  of  lUlnoiB,  was  the 
only  witness  who  testified  upon  this  subject 
He  said  that  he  was  aoinalnted  with  the 
laws  of  the  state  of  Illinois  with  respect  to 
the  ownership  and  distribution  of  property, 
and  that  In  Illinois  there  Is  no  oonunnnlty 
iQteieet  In  property  growing  out  of  the  mar- 
riage relation.  There  was,  he  said,  a  law 
of  descent  of  property ;  bat  It  did  not  change 
the  conmion-law  rule  In  that  regard.  In  his 
examination  the  following  question  was  ask- 
ed by  connsel,  and  the  appended  answer  was 
given  by  Judge  Graham:  "Q.  Now,  with  ref- 
erence to  the  ownership  of  real  and  personal 
property  In  the  state  of  Illinois  at  all  times 
down  to  the  present  time  you  have  testified 
to,  what  Is  the  law  of  that  state  as  to  whom 
tbe  property  belongs  that  is  owned  during 
marriage?  A.  The  property  acquired  by  hua- 
bBDd  or  wife  during  marriage  becomes  the 
property  of  the  husband  absolutely."  He  also 
Gtated  positively  that  In  Illinois  property  ac- 
quired by  husband  and  wife  during  corerture 
is  sQbject  to  the  ocnnmon-law  ruly\  and  al- 
ways has  been. 

[2]  The  general  rnle  of  common  law  Is  well 
stated  In  15  Am.  &  Eng.  Ency.  of  Law,  834, 
as  follows:  "It  may  be  stated  as  a  general 
rule  that  at  common  law  the  husband,  as 
against  every  person  except  his  creditor,  has 
a  right  to  dispose  of  his  personalty  in  an 
manner  he  thinks  proper  during  his  lifetime, 
and  during  coverture  the  wife  has  no  Inter- 
est in  tbe  property,  except  so  far  as  the  hus- 
band may  be  liable  for  her  support  and  main- 
tenance." 

[S]  Counsel  for  Mrs.  Warner  do  not  attack 
the  verity  of  Judge  Graham's  stniements, 
bat  say  that  the  coutt  was  justified  in  disre- 
garding his  testimony  on  the  ground  that 
he  had  not  been  In  active  practice  In  Illinois 
for  many  years,  and  consequently  his  exposi- 
tion of  the  law  of  that  state  did  not  and 
sbonld  not  move  the  court  against  the  pre- 
sumption which  prevails  In  the  absence  of  a 
contrary  showing  that  the  law  of  a  foreign 
Jurisdiction  is  the  same  as  that  of  California. 
We  cannot  agree  with  this  view.  The  wit- 
ness was  a  qualified  expert  who  was  allowed 
to  testify  as  such.  While  the  court  is  clothed 
with  wide  discretion  in  accepting  or  discard- 
ing testimonr,  this  discretion  is  not  so  abso- 
lute that  we  may  never  question  Its  exercise. 
There  was  no  ^ort  to  impeach  tbe  witness, 
Dor  to  show  that  the  common-law  rule  was 
not  In  effect  in  the  state  where  the  Warners 
lived  for  so  many  years.  Indeed  the  atti- 
tude of  one  of  counsel  for  the  widow  showed 
that  he  did  not  seriously  question  tiie  po- 
altlOD  of  tbB  pn^onent  of  the  will  that  there 
Is  not  community  interest  In  pnqiterty  ac- 
quired In  UUntds  by  resldrats  of  that  state 
dsring  eovertnre.  In  the  early  part  of  the 
beating  when  it  was  sought  to  prove  the  law 


of  Illinois  on  behalf  of  the  executor,  the  fol- 
lowing colloquy  occurred: 

"Mr.  Oory:  In  other  words,  the  law  with 
relation  to  real  property  in  Illinois  Is  that 
the  wife  has  the  common-law  right  of  dower ; 
the  law  of  separate  and  community  property 
does  not  exist  there  as  in  this  state. 

"Mr.  Snow:  Only  I  object  on  the  ground 
that  it  Is  irrelevant,  Incompetent,  and  Imma- 
terial.' We  do  not  object  to  the  law  Itself. 
We  have  stipulated  what  the  law  is ;  but  we 
object  to  the  introduction. 

"Mr.  Oory:  You  do  not  mean  by  'Incompe- 
tent' that  that  is  not  the  law,  but  that  It  does 
not  apply. 

"Mr.  Snow:  Oh,  no;  that  it  does  not  ap- 
ply to  this  case." 

[4]  While  this  may  not  amount  to  a  »tip- 
ulation  regarding  the  law  of  Illinois,  it  shows 
that  counsel  for  Mrs.  Warner  did  not  serious- 
ly question  the  interpretation  of  the  law  giv- 
en by  opposing  counsel.  There  was  there- 
fore direct  uncontradicted  testimony  from  an 
expert  upon  this  subject  which  the  trial  court 
was  not  Justified  In  discarding.  It  follows 
that  the  finding  upon  the  status  of  the  prop- 
erty In  California  was  erroneous,  for  it  Is- 
well  settled  that  separate  personal  property, 
enjoyed  under  the  law  of  the  domicile  by  one- 
of  the  spouses  at  the  time  it  was  acquired, 
is  not  lost  by  its  investment  In  real  property 
in  another  jurisdiction  where  a  different  law 
Is  in  force.  Estate  of  Nlccolls,  164  Oal.  369,. 
129  Pac.  278,  was  a  proceeding  very  similar 
to  this.  The  husband  and  wife  had  resided 
for  many  years  In  tbe  state  of  Illinois,  where- 
the  husband  had  acquired  substantial  means, 
first  by  the  practice  of  tbe  profession  of  med- 
icine, and  later  by  the  investment  of  moneys, . 
and  by  dealing  In  property  acquired  with 
funds  furnished  partly  by  him  and  partly  by 
his  wife.  They  brought  the  proceeds  of  the 
business  to  California  and  Invested  In  real 
property  from  which,  after  Dr.  Nlccolls' 
death,  the  court  set  aside  a  homestead  for 
the  widow,  on  the  theory  that  the  land  bad 
belonged  to  the  marital  community.  The- 
finding  that  the  ^and  was  community  proper- 
ty was  held  not  Justified.  We  quote  the  fol- 
lowing language  ^m  the  opinion  written  by 
Mr.  Justice  Sloas:  "The  question,  then  Is: 
What,  according  to  the  law  of  the  state  of 
Illinois,  was  the  cdiaracter  of  tbe  property 
owned  and  acquired  by  Dr.  and  Mrs.  Nlccolls 
In  that  state,  and  by  them  brought  to  Cal- 
ifornia? 'If  a  husband  and  vrlfe  acqtilre 
personal  property  In  one  state  and  then  re- 
move with  the  same  Into  a  state  In  which 
the  community  law  prevails,  the  law  of  the 
state  where  they  lived  when  tba  pnwerty 
was  acquired  will  govern  aa  to  whether  It  be 
separate  or  community  property.'  Ballinger 
on  Community  Property,  i  47;  Kraemer  v. 
Kraemer,  S2  CaL  802;  Estate  of  Burrows, 
136  Cat  113,  68  Paa  48&  The  record  before 
us  coDtalns  testimony,  which  is  nnoontra- 
dicted,  that  'there  la  not  in  the  state  of  1111- 
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nolfl,  hy  stetato  or  u  common  law,  any  snch 
thins  as  commonly  piopertr,  wliereby  the 
taosband  and  wife  both  have  a  commmilt7  In- 
terest In  property  accumulated  during  the 
raanlace  relation.'  It  tollowa  that  the  pKq>- 
erty  accumulated  during  the  marriage,  irtiat- 
ever  might  have  been  its  character  If  the 
inrtfea  had  acqtdzed  It  lAlle  domiciled  In 
Callfomia,  was  not  commcnltr  property  in 
Illinois.  Ccmaequently  nether  It  nor  any 
property  for  which  it  was  ezdianged  became 
community  property  In  this  state." 

Upon  the  anthorlty  of  the  above  case  and 
the  cases  cited  in  the  opinion  therein,  the 
Judgmoit  In  this  case  Is  reversed. 

We  concur:  HENSHAW,  3. ;  LOBIGAN,  J. 


DAVIS  V.  JOHN  BBEUNBB  CO.  et  aL 

(&  V.  em.) 

(Supreme  Court  of  California.  April  14, 1914.) 

1.  MvmotPAi.  CoaPoaATions  (I  706*)— Ac- 
tion FOB  iNjrraT  BT  AlTTOHOBXU)  IN  STBEBT 
— SUFFICXENCr  or  BVIDXItOa— GOKTBIBOTO- 
BT  NbQLIGBNCB. 

In  an  action  for  an  Injaiy  to  a  pedestrian 
■tmck  by  defendant's  antomobile  at  a  street 
crossing,  evidence  held  to  support  a  finding  by 
the  court  that  plaintiff  was  guuty  of  contributo- 
ry negligence  precluding  recovery. 

[Ed.  Note. — B\ir  other  cases,  see  Municipal 
Corporations,  OenL  Dig.  I  1618;  Dec.  Dig.  { 
706»] 

2.  Appeal  '  and  Ebbob  ({  1010*)— CoNOixr- 

BIVENBS8  OF  FINDINGS. 

landings  of  the  trial  court  win  not,  on 
review,  be  disturbed,  if  any  of  the  evidence,  up- 
on a  reasonable  view  thereof,  supports  them. 

[Ed.  Note^— Eor  other  cases,  see  Appeal  and 
Rrror,  Gent  Dig.  H  S970-3&82, 4024 ;  T>e&  Dig. 


3.  MinnaiPAL  Cobfobationb  (i  705*)— Uas 
or  Stb^  as  Hiohwat— Cabb  Bsquibed  ov 
Pedestbian. 

A  pedestrian,  in  crossing  a  busy  street  In 
the  heart  of  the  business  district  of  a  great 
dty,  must  look  both  ways  before  starting  to 
cross  the  street 

[Ed.  Note.~For  otiier  cases,  sse  Municipal 
CorporatlonB.  Cent.  Dig.  II  1S16-1617;  Dea 
Dig.  I  705.*] 

4.  MlTHIOIPAI^  COBPOBATIONB    (|  706*)— UsB 

ow  Snrasr  as  Hiohwat— Action  fob  Inju- 

BT— Violation  of  Obdinance. 

In  an  action  for  an  injury  to  a  pedestrian 
by  being  strack  by  defendant's  automobile  at 
a  street  crossing,  the  fact  that  at  the  time  of  the 
accident  defendant  was  violating  a  speed  ordi- 
nance did  not  preclude  a  finding  that  plaintiff's 
own  negligence  was  the  proximate  cause  of  the 
injury. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporatitms,  CenL  Dig.  H  1515-1517;  Dec. 
Dig.  I  705.-5 

Deportment  2.  Aj^wal  from  Superior 
Court,  Alameda  Count?;  Everett  J.  Brown, 
Judge. 

Action  by  H.  Davis  against  the  John  Breu- 
ner  Company  and  G.  B.  Holtenbeck.  From  a 
^dgment  for  defendants,  plalntllf  appeals. 
Affirmed. 


CUntQii  Q.  Dodge,  of  San  Fmuisoo,  and 
FhlUp  M.  Walsh,  of  Piedmont,  fbr  appellant 
Hamilton  A.  Bauer,  of  San  Fiandsas  and 
Snook  A  Ghnrdi,  of  Oakland,  for  leq^oad- 
enta. 

MEljVIN,  J.  FlalntUf  sued  Cor  damages 
on  aoconnt  of  personal  injnilea  caused  by  an 
automobile,  diivsi  by  defmdant  HoUenbedc 
mnnlng  him  down  <»i  a  poblle  straat  of  tba 
city  of  Oakland.  The  case  was  tried  by  the 
court  wltfliont  a  jury,  and  Jodgmoit  was  glv- 
ea  in  favor  of  defoidaiits.  lliia  appeal  Is 
from  the  judgment,  and  from  an  ordw  deny- 
ing plaintlfrs  motion  for  a  new  trlaL 

It  was  allied  In  tlw  comidalnt  and  found 
by  the  court  that  at  the  time  of  the  accident 
defendant  Holtaibeck  was  guilty  of  negli- 
gence, to  that  he  was  driving  at  a  rate  of 
Eveed  prohibited  by  an><ttdinaiice  ot  the  dty 
of  Oakland,  and  that,  in  further  vlolatbm  of 
said  by-law,  he  failed  to  give  any  alarm  or 
warning  of  the  approach  of  the  antomoUle 
before  reaching  the  crossing  where  he  In- 
jured plaintiff.  But  there  won  fUrUier  find- 
ings that  the  said  antomoUle  would  not  have 
run  against  plaintiff  If  he  had  not  been  care- 
less and  negligent  in  crossing  the  street  with- 
out looking  to  see  if  any  v^des  were  ap- 
proaching, and  that  the  Injuries  sustained  by 
plaintiff  were  caused  by  his  own  negligence 
directly  contributliig  thereto.  There  was  al- 
so a  finding  that,  although  the  d^endant 
HoUeubeck  was  employed  genouUy  as  a 
salesman  by  John  Brenner  Company,  the  oth- 
er defendant,  he  was  not  engaged  in  his  mas- 
ter's business  at  the  time  of  the  accident 

Appellant  attacks  both  of  these  findings, 
as  unsupported  by  the  evidence.  We  wlil 
first  examine  the  one  involving  contributor; 
negligence,  and,  if  that  Is  supported,  the  oth- 
er need  not  be  considered,  because  obviously, 
if  the  driver  of  the  motor  car  was  not  guilty 
of  such  negligence  as  made  him  liable  under 
the  facts  revealed  by  the  evidence,  his  prhi- 
clpal  would  be  also  exonerated.  Bradley  v. 
Rosenthal,  154  CaL  425,  97  Pac.  876, 125  Am. 
St  Bep.  171. 

[1-4]  The  plaintiff  testified  that  when  he 
came  south  on  the  west  side  of  Broadway  he 
looked  up  and  down  Tenth  street  as  soon 
as  he  passed  the  property  line,  and  he  ssw 
no  automobile  approaching  from  the  direc- 
tion either  of  Franklin  street  to  the  east  or 
Washington  street  to  the  west  He  then 
crossed  the  sidewalk,  a  distance  of  14  feet, 
and  started  across  Tenth  street  When  6  or 
8  feet  from  the  curb,  he  was  stnu^  by  tlie 
automobile  which  approached  from  the  east. 
When  asked  what  direction  he  was  lookii^ 
when  he  was  struck,  he  replied :  "I  was  look- 
ing right  straight  In  the  center."  On  cross- 
examination,  he  said  that  when  he  stepped 
off  the  curbing  Into  the  roadway  of  Tenth 
street  be  was  looking  straight  ahead.  Tbe 
only  other  witness  to  the  direction  In  which 
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Mr.  Davis  was  looking  was  the  defendant 
Hollenbeck,  who  said  that,  when  he  saw 
plaintiff  an  Instant  before  the  Impact  of  the 
Tehlcle  against  him,  Mr.  Darla  had  bis  head 
turned  away  otbt  his  right  shoulder.  This 
wonld  direct  his  eyes  away  from  the  ap- 
preaching  motor  car.   Appellant  Insists  that 
the  trial  court  must  bare  discarded  Hollen- 
bM^'s  testimony,  because  of  the  flndtag,  di- 
rectly contrary  to  his  statement,  that  tbe  au- 
tomobile was  moving  at  a  rate  of  speed  in 
aeeae  of  10  miles  an  hour,  the  marlmum 
rate  aUowed  by  the  ordinance.    But  It  does 
not  follow  that,  because  the  court  adopted 
the  views  of  other  witnesses  on  the  difficult 
matter  of  rate  of  speed,  the  entire  testimony 
of  Mr.  Hollenbeck  was  rejected  and  his  state- 
ment upon  a  subject  not  of  judgment  and 
deduction,  but  of  simple  observation,  was 
absolutely  dl^garded.    Certain  it  is  that 
there  was  enough  testimony  to  Justify  the 
court  In  the  conclusion  that  the  plaintiff  was 
follty  of  contributory  negligence  barring  his 
recoTOy.    Unless  the  court  having  the  duty 
of  trying  the  case  has  violated  its  discretion, 
this  court  wlU  not  Interfere,  If  any  of  the 
evidence  upon  a  leasonable  view  thereof, 
supports  the  findings  and  Judgment  Here 
there  was  ample  JnstlflcattOD  for  the  finding 
that  Oie  plaiotlg  walked  heedlessly  into  dan- 
ger, without  taking  the  moat  ordinary  pre- 
cantlonB  for  his  saffety.  It  is  tbe  duty  of  a 
foot  passenger  to  look  both  ways  before 
starting  to  cross  a  rtreet  particularly  when, 
u  In  this  Instance,  title  street  over  whltAi  he 
hitends  to  pass  is  a  busy  thoroughfare  in  the 
heart  of  the  business  district  of  a  great 
dty.  Miosl  T,  Bmplre  Steam  Laundry  Co., 
UT  CaL  257.  4B  Faa  185;   Brown  v.  Bra- 
sbear  (App.)  133  Pac.  606.   The  mere  fact 
that  defendant  Hollenbedk  was  violating  an 
ordinance  and  was  therefore,  as  matter  of 
lav,  guilty  of  negligence  did  not  pretflude  the 
court  from  finding  that  the  plaintiff's  negU- 
geace  was  the  efficient  and  proximate  cause 
of  the  Injuries  suffered  by  him.  In  all  such 
cases  the  negligence  of  a  plaintiff  which  di- 
rectly contributes  to  the  Injury  bars  a  re- 
coTery.    Flemmlng  v.  Western  Pacific  Ry. 
Co.,  49  CaL  253 ;  Jamison  v.  San  Jose,  etc., 
R.  B.  Co.,  5S  Cal.  695;  Nagle  v.  California 
Soathem  B.  B.  Co.,  88  Cal.  92,  2S  Pac.  1106 ; 
Lambert  v.  Southern  Pacific  Co.,  148  Cal.  236, 
T9  Pac.  873 ;  Shade  v.  Bay  Counties  Power 
Co.,  152  CaL  11,  92  Peg  62;  Brown  v.  Pa- 
dflc  Electric  By.  Co.,  138  Paa  1005. 

The  conclusion  which  we  have  reached  re- 
satdlng  the  finding  upon  the  subject  of  con- 
tributory n^Ugence  makes  It  nuneceesary  to 
lUacuss  the  finding  that  Hollenbeck  was  not 
actlog  as  the  agent  of  John  Breuner  Com- 
pany when  the  accident  occurred. 
Tte  judgment  and  order  are  afllrmed. 

We  eoncnr:  HDNSHAW.  J.;  LOBIGAN,  J. 


PEOPLE  on  Inf.  of  WEBB,  Atty.  Gen.,  v. 
BANNING  CO.  et  al.    (L.  A  8077.) 

(Supreme  Court  <^  CaUfomia.   AprU  11, 1914^ 

1.  Navigabue  Watebb  (I  87*)--Tid«iands— 
DisPoamoH  bt  Statb-tIntkbest  Rebebved. 

The  right  of  a  grantee  of  tidelonds  from 
the  state  Is  subject  to  a  pobUc  easeoient  for  nav- 
igation and  fishing. 

[Ed.  Note.— For  otlier  cases,  see  Navimble 
Watery  Cent  Dig.  «  201-226^  286;  DecTDdg. 
I  87.*] 

2.  PiTBijo  Lands  (S  144*)— Saix  or  Swamp 
Lands— VALiDirr, 

Where  tidelanda  were  reserved  fnHU  sale 
during  dedgnated  periods,  the  approval  of  an 
application  to  purchase  and  the  acceptance  of 
the  price  and  the  issuance  of  a  patent  during 
such  periods  were  wlUiout  anthority,  and  the 
patent  was  void. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  391-399;  Dec  Dig.  | 
144*^] 

3.  Pttblic  Lands  (J  144*)— Sale  or  Swamp 
Lands— Vauditt. 

Where  proceedings  for  the  purchase  of 
swamp  lands  were  had  during  the  time  the  lands 
were  reserved  from  sale  under  the  Constitution 
and  PoL  Code,  }  3488,  patents  to  the  lands  were 
void. 

[Ed.  Note,— For  other  cases,  see  Public 
Lands,  Cent  Dig.  tl  391-^:  Dw.  Dig.  I 
144.*] 

4.  Limitation  or  Actions  (i  44*)— Rbcovebt 
or  State  Lands— "Right  or  Title." 

The  "right  or  title,"  under  Code  Civ.  Proc  | 
815,  which  provides  that  the  state  will  not  sue 
for  any  real  property  by  reason  of  the  "right  or 
title"  of  tbe  state  thereto,  unless  It  accrued  with- 
in ten  years  before  any  action  is  commenced, 
refers  to  the  r^t  or  ntle  of  the  state  to  sue. 
and  not  to  tbe  right  or  title  on  which  a  right 
to  sue  is  based. 

[Kd.  Note.— For  other  casea^  see  Limitation 
of  Actions,  Cent.  Dig.  H  220-280,  232;  Dec. 
Dig.  S  44.*] 

5.  Adverse  Possession  (fi  7*)— Publio  Lands 
— Resebvation  fbok  Saub— BmccT. 

A  reservation  of  swamp  lands  <ii  the  state 
from  sale  by  state  statute  is  a  mere  restriction 
on  the  genual  power  delegated  to  the  offlcen  of 
the  state  to  s^  swamp  tands,  and  the  lands 
may  be  acquired  by  adverse  possession,  unless 
dedicated  to  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  24-42 ;  Dec  Dig.  i  7.*] 

6.  Advbssb  Possessiom  <|  7*)— Pitblio  Lands 

— ACQinSITION. 

Ordinarily  the  more  posseeaion  of  state 
swamp  lands  by  one  not  in  privity  with  tbe  state 
□or  oaiming  under  It  is  not  adverse  to  the  state; 
but,  where  there  has  be^  actual  adverse  posses 
sltm  for  more  than  ten  years  under  a  patent  is- 
sued by  the  state,  an  action  by  the  state  to  re- 
cover the  land  is  barred  by  the  ten  vears'  stat- 
ute of  limitations.   Code  Civ.  Proc.  I  315. 

[Ed.  Note. — For  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  IS  24-42;  Dec  Dig.  >  7.*] 

7.  Appeal  and  Rbbob  (8  1033*)-QTOmoHe 

KEVTEWABLE—mMDIliaS  HT  VaTOB  OW  AS- 
PEIXAHT. 

A  finding  in  favor  of  appellant  cannot  be 
reviewed,  but  must  be  assumed  to  be  supported 
by  sufficient  evidence. 

[Ed.  Note.~Fnr  other  cases,  see  Appeal'  and 
Brror,  Cant  Dig.  H  4002-4062;  Dec.  Dig.  | 
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&  Advebsb  Possession  (|  7*)— PtrBUc  Lands 

— Running  of  Liutatiohs. 

Civ.  Code,  I  1007,  proTidlng  that  occopan- 
cy  for  the  periodpreaciiDed  by  the  Code  of  Civil 
ra>cedare  as  aamciait  to  bar  an  action  for  the 
recovery  of  the  property  confers  a  title  there- 
to by  prescription  good  asalnat  all,  the  rnnning 
of  limitations  does  not  depend  on  the  presump- 
Hon  of  the  existence  ot  a  grant,  but  operates  on 
the  state  with  respect  to  any  property  not  dedi- 
cated to  public  Qse  as  soon  as  adverse  posses- 
sion thereof  begins,  without  reference  to  the 
presumed  existence  of  a  lawful  grant,  and 
though  the  lands  claimed  under  adverse  posaea- 
sion  were  reserved  by  the  state  from  sale. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  {}  24-12 ;  Dec.  Dig.  1 1.*} 

9.  Navigabu!  Watkbs  (S  37*)— Swamp  Lands 
— ^LiTTOKAi>  Rights. 

The  rights  of  an  owner  of  swamp  lands  pur- 
chased from  the  state  to  littoral  rights  over  ad- 
jacent tidelands  and  waters  aa  owner  of  ri- 
parian lands  are  subject  to  the  public  easements 
for  navigation. 

WEd.  Note.— For  other  cases,  see  Navigable 
aters,  Gent  Dig.  «  203^-226,  286;  Dee.  Dig. 

10,  Adtbbse   Possession    (j   8^— Pubuo 
Lands— Dedication  to  Public  Use. 

Where  tidelands  of  the  state  have  been  ded- 
icated to  a  pubUc  use,  there  can  be  no  adverse 
possession  thereof  sufficient  to  start  the  running 
of  limitationB  against  any  action  by  the  state 
or  its  anthoriBed  agencies  to  assert  the  public 
right  or  8u<dt  possession  as  will  give  title  by 
prescription  to  the  adverss  claimants  against  the 
public  rll^t. 

[Ed.  Note.— For  other  eases,  sea  Adverse  Poa- 
seUon,  CenL  Dig.  H  14,  27.  43-07;  Dee;  Dig. 
18.*] 

la  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  Oonnty;  Walter  Bordweil,  Judge- 
Action  Igr  the  People  of  the  State  of  Gall- 
fornia,  on  information  of  U.  S.  Webb,  Attor- 
ney Qeaenlr  against  tiie  Banning  Company 
and  otlien.  From  a  Judgment  ft>r  plaintiff, 
and  from  an  order  denying  a  nev  trial,  de- 
fendants appeaL  Affirmed  In  part,  and  re- 
versed In  part 

O'Melveny,  Stevens  A  Milllkin,  of  Los  An- 
geles, for  appellants.  Anderson  &  Anderson, 
of  Los  Angeles,  and  U.  S.  Webb.  Atty.  Gen., 
for  respondent 

PER  CURIAM.  Since  the  order  was  made 
in  this  case  granting  a  rehearing  after  the 
Judgment  of  this  court  rendered  on  December 
20,  1913,  the  appellant,  the  KerckhofF-Cuzner 
Mill  &  Lomber  Company,  has  waived  and 
abandoned  all  right  or  Interest  which  it  may 
have  had  In  and  to  the  small  parcels  of  tide- 
lands  hereinafter  mentioned,  reserving  only 
any  rights  It  may  have  under  any  valid 
wharf  franchises,  and  the  parties  thereupon 
have  stipulated  that  the  cause  may  again  be 
submitted  without  further  argument  upon 
the  other  questions  presented  by  the  appeal. 
The  rehearing  was  granted  mainly  for  the 
puri>ose  of  again  considering  the  question 
presented  upon  the  claim  to  these  tidelands. 
Id  view  of  this  idMtndonment  by  said  appel- 
lant, we  find  it  unnecessary  to  consider  the 
case  further,  being  satisfied  with  the  opinion 


on  the  other  questions  dlsensBed  tlierein  at 
heretofore  filed.  We  therefore  adopt  the 
following  portions  of  said  opinion  as  the 
opinion  of  the  court: 

"The  defendants  appeal  from  the  Judgment 
and  from  an  order  denying  their  motion  for  a 
new  trial. 

(1]  "This  is  one  of  the  aacim  of  cases  men- 
tloned  In  Uie  oplntoa  of  Veoj/le  t.  OaUfbmla 
Flsb  Co.  (L.  A.  Na  S060)  188  Pan.  79.  The 
claim  of  tile  appdlants  tiiat  a  patent  fOr  tide- 
lands  would  convey  to  the  patentee  tlie  abso- 
lute estate  In  the  land  free  from  tbe  publle 
easement  for  navigation  and  fishery,  and  the 
claim  that  land  within  two  miles  of  the  town 
of  WilmingtCMi,  as  Inonrporated  tiie  act  of 
1872,  was  not  xesared  from  aale^  are  both 
dlQWsed  of  sdTonely  to  the  appdlants  hy 
the  oplnioa  in  tiiat  case.  No  further  db- 
cuBdon  of  those  dalms  is  neeessary. 

"In  the  present  case,  and  In  I*.  A.  Na  8001, 
140  Fie.  001,  of  tile  series  <tf  cases  ntvmA 
to,  the  appellants  dalm  tiiat  tliey  w«re  in 
adverse  possession  of  the  land  for  more  than 
ten  years  before  the  action  was  b^ckn,  and 
consequently  that  th^  have  title  thereto 
by  prescription,  and  that  the  action  is  barred 
by  tike  statute  of  limitations.  Some  minor 
questions  involved  are  also  omitted  from 
case  No.  3060.  We  proceed  to  the  conaldera- 
tton  of  these  questions. 

[2]  "The  land  here  in  controversy  con- 
sists  of  two  tracts,  one  known  as  tideland 
locatijon  144,  contalniDg  188.65  acres,  the 
other  swamp  land  location  3088,  containing 
55.29  acres.  One  defendant  also  claims  un- 
der tideland  location  08,  which  in  part  over- 
laps swamp  land  location  3088.  The  appli- 
cation and  survey  for  tideland  location  68 
were  filed  on  December  23,  1878.  The  first 
payment  was  made  on  March  7,  1882.  The 
last  payment  was  on  December  24,  1890,  and 
the  patent  was  issued  on  October  16,  1894. 
It  does  not  appear  that  any  payment  was 
made  during  the  interval  between  the  repeal 
of  the  act  incorporating  Wilmington  and  the 
incorporation  of  San  Pedro  on  March  1, 18SS. 
Under  the  principles  stated  in  case  No.  3060 
aforesaid,  the  land  was  reserved  from  sale 
from  1872  untU  1887,  when  the  WilmlngtoQ 
act  was  repealed,  and  again  for  the  time 
ensuing  the  incorporation  of  San  Pedro. 
Hence  the  approval  of  the  application  and 
survey,  the  acceptance  of  the  purdiase  mon- 
ey, and  the  Issuance  of  the  patent  for  tide- 
land  location  68  were  each  without  authori- 
ty, and  the  patent  therefor  was  void. 

[31  "The  land  ehibraced  in  tideland  loca- 
tion 144  and  in  swamp  land  location  3088  is 
all  within  two  miles  of  the  corporate  limits 
of  the  city  of  San  Pedro,  Incorporated  March 
1,  1888.  From  that  date  forward  all  these 
tidelands  were  reserved  from  sale  by  the  con- 
stitutional reservation,  and  both  the  swamp 
land  and  the  tide  land  were  reserved  from 
Bate  by  section  3488  of  the  Political  Code, 
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until  the  jear  1001,  whoi  flie  TeeerraUon  ot 
■wamp  lands  was  ^bnlnatBd  fhenfrom  by 
amendnMoit.  Tbe  allocation  and  surrey 
for  tUdland  loeatlim  144  were  filed  M^ch  9^ 
1S87.  The  approral  thereof  ma  made  on 
May  14,  1888,  wM<di  waa  after  the  Incor- 
poration of  San  Pedro,  and  there  Is  no  abow- 
Ing  that  any  paymmt  was  made  before  that 
date.  All  the  other  proceedlsge  leading  up 
to  the  patent  In  No.  144,  and  all  the  proceed- 
ings in  awamp  land  location  3088,  occurred 
a^r  said  Incorporation.  The  patents  for 
both  these  locations  were  issued  on  October 
16.  I8d4.  It  follows  that  both  patents  are 
void  because  of  the  fact  that  the  lands  were 
reserved  during  the  time  when  the  prooead- 
Ings  for  the  sale  took  place. 

[4]  *Ttae  defendants  pleaded  the  bar  of  tlie 
statute  of'  llmitationB  contained  In  section 
315  of  the  Code  of  Ciyil  Procedure,  whl<di  is 
as  follows:  'The  people  of  this  state  will 
not  sue  any  person  for  or  In  respect  to  any 
real  property,  or  the  Issues  or  profits  there- 
of, by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  unless:  <1)  Such  rif^t  or 
title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the 
same  is  commraced;  or  (2)  the  people,  or 
those  from  whom  they  claim,  shall  hare  re- 
ceived the  rents  and  profits  of  such  real  prop- 
erty, or  of  some  part  thereof,  within  the 
space  of  tai  years.' 

"The  words  'right  or  title'  in  the  first  sub- 
division must  of  necessity  refer  to  the  right 
or  title  of  the  state  to  sue,  not  to  the  right 
or  title  upon  wlilcb  the  state  bases  its  ri^t 
to  sne.  If  this  were  not  so,  the  state  could 
Dot  maintain  an  action  In  respect  to  land  to 
which  It  held  title  for  more  than  ten  years 
prior  to  the  beginning  of  the  action,  although 
the  Invasion  of  its  rights  which  created  the 
cause  of  action  had  been  very  recent  and 
within  ten  years.  This  question  was  present- 
ed In  People  t.  Center,  66  Cal.  664.  5  Pac. 
233,  6  Pac  481.  and  it  was  there  held  that 
the  first  clause  should  be  construed  as  if  it 
read:  '(1)  Such  cause  of  acUon  shall  have 
accrued  within  ten  years,'  etc  We  fully 
approve  that  decision  and  hold  that  to  be 
the  proper  construction  of  the  section. 

[s]  "The  court  found  that  a  certain  parcel 
of  land  in  controversy  had  been  held  and  oc- 
cupied by  the  KerckhofT-Cuzner  MiU  &  Lum- 
ber Company,  adversely  to  the  state  and  un- 
der claim  of  title  against  it,  continuously  for 
more  than  ten  years  before  the  action  was 
begnn.  Upon  this  finding  it  Is  contended  that 
the  action  was  barred  by  the  aforesaid  statr 
ute  of  limitations,  and  that  title  by  prescrip- 
tion has  been  acquired  thereto  by  that  com- 
pany. This  land,  for  the  most  pert,  is  em- 
braced Id  swamp  land  location  8088  and  is 
above  the  Hue  of  ordinary  high  tide,  being 
of  the  class  described  as  swamp  land.  Some 
small  portion  of  the  land  thus  occupied  and 
claimed  Is  tideland. 
"Covaml  tar  iMalntU^  In  atgoment,  admit 


that  the  awamp  lands  ot  the  atftte  are  pro- 
letary lands,  capable  of  being  acquired  by 
adTersa  poaseaslon,  U  there  la  no  rule  of  law 
wUcb  prevents  the  operation  of  the  statute 
of  llmitationB  ag^ist  the  state  with  refers 
moe  to  them.  They  contend,  however,  that 
the  reservation  of  tibe  land  from  sale  oi>erat- 
ed  u  a  dedication  to  public  use.  or  as  a 
dedaxmtloD  that  tlte  lands  are  held  in  trust 
for  pubUc  purposes,  and  that  the  statute  of 
llmltatlons  does  not  run  against  the  state 
with  respect  to  land  so  dedicated  or  held, 
and  consequently  that  the  state  cannot  be 
disseized  thereof  by  adverse  possession.  The 
court  below  took  this  view  of  the  question. 
To  sustain  this  point  the  plalntlfC  relies  upon 
a  passage  from  Hoadley  v.  San  Francisco,  50 
Cal.  276,  to  the  efTect  that  the  land  there 
claimed,  being  land  granted  by  the  United 
States  to  San  Francisco  for  public  use,  was 
'held  for  that  purpose  only'  and  could  not  be 
conveyed  to  private  persons,  and  that,  the 
<^ty  having  no  authority  to  convey  the  title, 
private  parties  are  virtually  precluded  from 
acquiring  IL'  The  argument  from  this  case 
appears  to  be  based  upon  the  theory  that 
the  land  there  referred  to  was  the  entire 
body  of  land  granted  to  San  Francisco  by 
the  act  of  Congress  of  July  1,  1864  (13  U.  S. 
Stats.  833,  c  194),  proprietary  In  diaracter 
and  subject  to  sale  by  the  city.  A  careful 
analysis  of  the  case  shows  that  this  la  not 
true.  The  land  In  litigation  consisted  of 
public  squares  which  had  been  dedicated  as 
such  by  the  dty  and  the  state  before  the  pas- 
sage of  the  act  of  1864.  The  congressional 
grant  to  the  city  of  all  the  pueblo  lands  'for 
the  uses  and  purposes  specified  In  the  ordi- 
nance of  said  city,  ratified  by  an  act  of  the 
Legislature.'  recognized  the  previous  dedica- 
tion of  these  public  squares  to  public  use  as 
such,  and  gave  them  to  the  <dty  In  trust  for 
that  purpose.  It  was  these  squares,  so  dedi- 
cated, of  which  the  court  was  speaking  in  the 
passage  relied  on,  and  not  the  proprietary 
lands  included  in  the  grant  The  decision 
does  not  hold  that  lands  granted  by  the  Unit- 
ed States  to  the  state  for  general  public  pur- 
poses, as,  for  example,  the  school  lands  grant- 
ed in  aid  of  general  education  or  the  swamp 
lands  granted  for  reclamation  and  tillage  or 
other  private  use,  are  withdrawn  from  com- 
merce, or  held  in  trust  for  public  use.  The 
grant  In  that  case,  being.  In  efTect.  a  grant 
by  the  United  States  to  the  city  for  public 
use  as  a  public  square,  created  a  public 
trust  which  the  dty,  having  accepted,  could 
not  revoke,  and  hence  it  was  held  that  the 
city  could  not  be  deprived  of  this  public  laud 
by  adverse  posseeslon  or  by  the  statute  of 
limitations.  It  was  a  trust  created  by  the 
holder  of  the  paramount  title.  In  the  pree- 
eat  case  the  reservation  was  made  by  the 
state  itself.  The  state  could  zevoke  the  res- 
«rvatton  at  any  time.  It  was  a  mere  restric- 
tion upon  a  general  power  delegated  to  Its 
oflOcers.  No  public  pDxpoae  w  pnUle  nee  was 
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declared.  The  swamp  laods  Iiad  not  been 
prevloaBly  dedicated  to  any  public  nse.  The 
reBetratlon  merely  withheld  fbem  fiom  sale. 
No  dedication  to  public  use  Is  to  be  implied 
therefrtnn.  The  reservation  left  them  in  pre- 
cisely the  same  condition  as  they  were  in 
before  any  law  anthorizlng  a  sale  was  &i- 
acted;  that  Is,  as  proprietary  lands  of  the 
state  sabject  to  adverse  possession  and  the 
running  of  the  statute  of  limitations.  Ames 
T.  City  of  San  Diego,  101  OaL  300,  S6  Pac 
1005 ;  San  Dl^  v.  Linda  Vista  Irr.  Dlst, 
108  Cal.  106.  41  Pac.  201,  86  L.  R.  A.  8S. 

[8, 7]  Ordinarily  the  mere  possession  of 
state  lands  of  this  character  by  one  not  In 
privity  with  the  state,  nor  claiming  under  it, 
will  not  be  adverse,  so  as  to  set  the  statute 
In  motion.  The  state  is  deemed  to  acquiesce 
In  such  possession  by  private  persons,  and  It 
Is  con^dered  as  permissive  only.  This  Is  the 
basis  of  section  1006  of  the  Civil  Code.  But 
this  is  not  necessarily  the  case,  and  as  the 
court  found  that  possession  in  this  case  was 
adverse  to  the  title  of  the  state,  and  as  that 
finding  canuot  be  here  reviewed,  since  It  is 
In  favor  of  the  appel^t,  It  must  be  assumed 
to  be  supported  by  sufficient  evidence. 

[I]  "Counsel  for  app^lents  also  advance 
the  iKoposition  tliat  the  presnroption  of  an 
andait  grant  Is  tlie  basis  of  the  doctrine  of 
prescription,  and  that  there  can  be  no  such 
presumption  where  no  grant  could  have  be^ 
legally  made.  The  Code  defines  the  method 
of  gaining  sadi  title  and  does  not  declare 
that  it  must  be  baaed  on  the  prenuiQit^n  of 
a  grant  CItU  Code,  |  1007.  The  ronning 
of  ttie  statnte  of  limitations  does  not  depend 
npon  the  presumption  of  tlie  ezistoice  of  any 
grant  It  operates  upon  flie  state,  wltli  re- 
spect to  any  property  not  dedicated  or  held 
tor  a  pnUic  use,  as  soon  as  adverse  possea- 
slon  Oiereof  begins,  without  regard  to  the 
ezistraice  or  presnmed  ezlsteice  of  a  lawful 
grant  By  the  secttiHi  cited  an  adverse  oc- 
cupancy for  the  period  of  limitation  confers 
title  to  the  property  occupied,  regardleas  of 
the  posBtMe  existoice  of  a  previous  grant 
This,  of  course,  applies,  so  far  as  the  state  is 
concerned,  to  proi»letary  land  alone.  It 
does  not  apply  to  property  dedicated  to  pub- 
lic wo.  See  46  Am.  St  Rep.  4S2,  not&  We 
ttierefore  Hold  ttiat  as  to  swamp  lands  wbidi 
have  been  held  in  actual  adverse  possession 
for  mora  than  ten  years  claiming  under  a 
state  patrat,  the  action  Is  Imrred  by  the  pro- 
visions of  section  815  of  the  Code  of  Olvll 
Procedure^ 

[I]  "The  defendants  owning  the  swamp 
land  claim  littoral  rights  over  the  adjoining 
tldelands  and  waters,  as  owners  of  land  ri- 
parian to  the  bay.  It  Is  unnecessary  to  dis- 
cuss this  claim  at  length.  Such  rights  are 
not  greater  against  the  state  than  against 
the  United  States,  with  respect  to  the  public 
easement  for  navigation  held  concurrently  by 
the  two  sover^gntles,  the  one  for  Intrastate 
and  general  navlgatton,  the  other  for  Inter- 


state and  for^gn  navigation.  The  jH^Tate 
littoral  rights  to  riparian  proprietors  are  al- 
ways subject  and  subordinate  to  tbe  pnbUc 
easement  for  these  purposes.  IT.  8.  Gband- 
ler-Dunbar  Co.,  3S  Sup.  Ct  667;  G11>8on  v. 
U.  S.,  166  U.  S.  272,  17  Sup.  Ot  678,  41  L. 
Bd.  996 ;  Scranton  t.  Wheeler,  179  U.  S.  141, 
21  Sup.  Ct  48,  45  L.  Ed.  126;  Oilman  v. 
Philadelphia,  70  U.  S.  (3  Wall.)  725,  18  Xi.  Ed. 
96. 

[II]  "The  part  which  is  tldeland  Is  sub- 
ject to  the  public  uses  of  navigation  and 
fishery,  as  is  fully  shown  in  the  opinion  In 
No.  3060.   It  Is  dedicated  to  the  public  uses. 
With  re^KCt  to  the  public  easement  thus 
constituted,  it  is  settled  by  a  long  line  of  de- 
cisions in  this  state  that  there  can  be  no 
adverse  possesiAon  suflldent  to  set  in  mo- 
tion the  statute  of  limitations  against  any 
action  by  the  state  or  its  authorlEed  ageu- 
des  to  assot  the  public  rUht  or  so  as  to 
give  title  by  prescription  to  the  adverse 
claimant  against  the  public  eaaemuat  JhU 
proposition  was  Erectly  involved  In  People 
r.  Eerber,  152  OaL  788,  93  Pac.  878,  125  Am. 
St  Bep.  OS.  It  was  mere  held  that  the  pub- 
lic Msement  was  not  afEected,  Impaired,  or 
destroyed  1^  audi  adverse  possession,  no 
mattw  how  long  continued.  We  refer  to  a» 
opinion  In  that  case  fw  a  citation  to  the 
other  cases  In  tbSa  state  deciding  the  same 
proposition.  Hence  It  follows  that  Oie  ciafiot 
under  the  statute  of  Umitattona  and  to  title 
tfy  prescription  cannot  In  any  wise  affect  the 
riglit  of  the  state  or  ot  tlie  public  to  use  the 
land  for  pubUc  purposes  connected  with  the 
aforeaald  eaaements.   See,  also,  dr.  Ood^ 
I  8490;  Mlniuff  Dfibrls  Case  {C  a)  16  Fed. 
28,  9  Sawy.  518;  Sdindider  t.  Hntddnson, 
76  Am.  8t  Bep.  note  page 

The  abandonment  the  appellant  of  Uis 
claim  to  the  small  parcels  of  tiddand  ad- 
joining this  swamp  land  makes  it  unneces- 
sary to  consider  the  qneatlons  ailaing  with 
rennet  to  the  right  of  the  appeUant  to  tin 
subordinate  fee  of  said  land  aahject  to  the 
public  easement  for  navigation  undw  or  by 
virtue  ot  any  adverse  possession  It  may  have 
had  tbereot  As  to  the  swamp  land  so  ad- 
versely held  by  the  appellant,  tiie  Judgment 
should  be  that  said  company  Is  the  owner 
thereof.  With  respect  to  the  tldelands,  the 
Judgment  should  be  that  the  appeUant  has 
no  Interest  tiierdn. 

It  is  ordered  that  the  Judgment  agalosC 
the  Ken^bofF-Cuzner  Mill  ft  Lumber  Com- 
pany be  vacated,  and  that  the  court  below 
proceed,  upon  the  findings  it  has  heretofore 
made  in  this  Action,  to  rater  the  judgment  of 
tbe  court  declaring,  In  accordance  with  this 
opinion,  the  Interest  and  title  of  the  plaintiff 
and  of  the  Kerckhoff-Cuzner  Mill  &  Lumber 
Company,  respectively,  to  the  swamp  land 
which  that  company  had  held  in  adverse  pos- 
session for  more  than  ten  years  before  the 
action  was  begun. 

^e  order  denying  a  new  trial  la  affirmed. 
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Aa  to  an  the  defendants,  except  thft  Kerck- 
liofl-Ciiziier  Mill  &  XriusbflV  Companji  tlw 
judgnwDt  is  affirmed. 


PEOFXJD  et  «L  T.  BANNINO  00.  et  sL 
(L.  A.  SOOL) 
(Sapreme  Court  of  Oallfornia.   April  11,  1914.) 

In  Bank.  Appeal  from  Saperior  Court,  Los 
Angelea  County;  Walter  Bordwell,  Judge. 

Action  bj  the  People  and  othera  againat 
the  Banning  Company  and  othera.  From  a 
iadgment  for  i^alutiS^  and  from  an  order  de 
njing  a  new  trial,  defendanti  appeal.  Affirm- 
fd  in  par^  and  rewMd  in  part 

CMelreny,  Stevens  &  MItllUn,  of  Loa  An- 
geles, for  appellaotB.  Anderson  &  Anderson, 
of  Loa  Angefea,  and  U.  S.  Wet^  Atty.  Oen.,  for 
reapoDdenta. 

PER  CURIAM.  The  appeals  are  from  the 
judgment  and  from  an  order  denying  a  new 
tiiaL  The  appeal  of  the  Kerckhoff-Cusner  Mill 
k  Lumber  Company  ii  taken  separately  from 
fliat  of  the  others,  bat  both  appeals  are  present- 
ed upon  the  same  transcript. 

The  caae  InTolvea  the  land  embraced  in  tide- 
land  location  No.  68.  First  payment  was  made 
in  1882  and  the  last  in  the  year  1800.  The  pat- 
ent was  iasned  therefor  to  William  H.  Banning 
en  Oct(^  1^  ISM.  It  ia  all  within  two  niles 
of  Wilmington. 

The  action  la  to  quiet  title  to  the  entire  tract 
flf  land  eipbraced  in  the  patents.  A  part  of 
the  land  embraced  in  this  location  waa  inToIved 
in  L.  A.  No.  3077,  People  v.  Banning  et  aL,  140 
Fac.  687.  All  the  questions  determlnatlTe  of 
the  ri^ta  of  the  partiea  were  fully  discussed 
ud  decided  in  that  case  and  in  L.  A.  No.  3000, 
People  V.  GaUfomia  Fiah  Co^  138  Pac.  79. 
The  court  here,  as  it  did  in  L.  A.  No.  3077, 
fouDd  that  certain  of  the  lands  claimed  by  the 
Kerckboff-Casner  Mill  &  Lamber  Company  had 
been  held  by  said  company  in  actual  adverse 
poasesaion  against  the  state  for  more  than  ten 
years,  and  that  said  lands  are  part  of  the 
■wamp  and  overflowed  lands  of  the  state,  lands 
lield  as  proprietary  lands  and  not  aobject  to 
any  public  easement  or  trust.  Our  conclusion 
In  the  first-named  case  waa  that  the  action  was 
barred  by  the  statute  of  limitations  as  against 
that  company.  The  court  below  also  found 
that  a  certain  small  portion  of  the  land  held  in 
adverse  poaaession  by  the  Kerckhoff-Cuzner  Mill 
k  Lumber  Compaigr  was  tideland,  and  it  eon- 
dnded  that  that  dnendant  bad  gained  no  title 
whatever  thereto  by  virtue  of  its  adverse  poases- 

liOD. 

After  the  rehearing  was  granted  in  this  case 
from  the  decision  rendered  therein  on  Decem- 
ber 20,  1913,  the  appellant  KerckhofF-Cuzner 
Uill  k  Lumb^  Company  waived  and  abandoned 
lU  claim  it  may  have  to  the  small  parcels  of 
tidelanda  adjoining  the  aforesaid  swamp  land, 
ud  which  were  included  in  its  poasessiou  as 
above  stated,  reserving  only  its  rights  under  any 
valid  wharf  franchises  over  said  tidelands,  and 
Aereapon  the  parties  submitted  the  cause  upon 
the  arguments  already  made.  Upon  this  waiver 
the  judgment  should  be  against  the  defendant 
vith  respect  to  said  tidelands.  The  judgment 
here  iriU  follow  the  judgment  in  L.  A.  No.  3077, 
itoresald. 

It  ia  therefore  ordered  that  the  Judgment 
■eainst  all  the  defendants  except  the  Kerckhoff- 
Cnsner  Mill  &  Lumber  Company,  and  the  order 
deoiing  B  new  trial  as  to  all,  be  affirmed. 

The  radgment  against  the  Kerckboff-Ouzner 
Mill  k  Lumber  Company  la  reversed,  and  as  to 
mat  company  the  eaase  is  remandra,  with  di- 
Rctions  to  the  court  below  to  mter  jodgment 


that  tiie  plaintiff  taka  notUng  againBt  tiie  said 
dafradaut  witb  leqiect  to  the  land  which  the 
court  In  the  eleventh  finding  declared  to  have 
been  in  the  poasesaion  of  said  defendant  for 
more  than  ten  years  next  before  the  beginning 
of  this  action  and  to  be  above  the  line  of  ordi- 
nary high  tide,  and  that  said  defendant  remain 
in  poaaession  thereof,  and  that  said  Eerckhoff- 
Ouaner  Mill  &  Lumber  Company  recover  its 
ooati. 


DEL  MAR  WATER,  LIGHT  &  POWER  CO. 

V.  ESHLEMAN  et  al.    (L.  A.  3S33.)t 
(Supreme  Oonrt  of  OaUfomla.   April  11,  1914. 
Baboarliig  Denied  May  U,  1914.) 

1.  COBFOBAnONa  (I  394*)— CotrtBOL  AND  R£0- 
'DUTIOIT— POWKB  OF  BaILBOAD  CoMUISSIOK. 

The  Railroad  Commission  has  no  power  to 
compel  a  corporation  which  owns  property  in 
private  right,  and  baa  not  dedicated  it  to  any 
guUic  use,  to  apply  it  to  a  public  use  of  any 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1676;  Dec.  Dig.  |  394.*r 

2.  WATUtB  AND  WATEB  COUBSES   (j  188*)— 

Wateb  GoicPANixs— Contbol  and  Rjeoula- 

TION. 

Under  Public  UtiUttes  Act  (St.  t  Extra 
Sesa.]  1911,  p.  05)  |  07.  making  the  flndinga  of 
the  Railroad  Oominiasion  on  questims  of  fact 
final  and  not  subject  to  review,  its  findings 
that  a  water  company  waa  a  public  utility,  and 
that  ft  waa  operating  a  water  system  for  com- 
pensation.  were  concluBive,  unless  the  evidence 
on  the  subject  was  without  conflict,  so  that  the 
Question  was  purely  one  of  law. 

[fid.  Note.— For  otber  caaes.  see  Waters  and 
Water  ^5»es,  Cent  Dig.  f  i  287,  288 ;  Dec. 

3.  Watebs  and  Wateb  Couhbeb  (|  201  •)— 
Wateb  Coupanies — Contbol  and  uequla- 

TION. 

PnbUe  UtiUttea  Act  (St.  [Extra  Sesa.]  19U, 
p.  36)  i  36,  authoriaing  the  Railroad  Commission 
to  prescriDe  rules  ana  regulations  for  the  per- 
formance of  any  service  or  the  furnishing  of  any 
commodity  of  the  character  furnished  or  sup- 
plied by  any  public  utility,  and  providing  that, 
on  proper  demand  and  tender  of  rates,  sudi 
public  utility  shall  famish  such  commodi^  or 
render  such  service,  and  section  36,  authorizing 
the  Commiasion  to  order  additions,  extensions, 
etc.,  to  the  existing  plant,  equipment,  etc.,  oi 
any  public  utility,  do  not  authorize  the  Commia- 
rion  to  compel  a  water  company,  whidi  ia  ap- 

ftlying  a  part  of  Its  water  to  public  use  In  a 
imit«  territory,  to  lay  new  pipes,  enlarge  its 
territory,  and  devote  its  entire  supply  to  public 
service  In  such  territory  ae  the  Commission  may 
find  in  need  of  water,  and  for  which  ita  suppi^ 
is  adequate,  but  merely  authorize  it  to  require 
public  serrice  corporations  which  have  devoted 
their  entire  property  to  the  use  of  the  entire 
public,  or  shall  have  undertaken  to  supply  a 
certain  dletrict,  to  furnish  adequate  service  with- 
in the  territory  which  it  has  undertaken  to 
serve,  especially  as  even  a  constitutional  dec- 
laration cannot  transform  a  private  enterprise, 
or  a  part  thereof,  into  a  public  utility  without 
compensation;  and  hence,  where  it  did  not  ap- 
pear that  a  water  company  had  held  out  that 
Its  water  was  for  sale  to  the  public  generally,  or 
to  any  persons  except  those  within  a  town  site, 
and  within  the  subdivided  lands  of  the  land 
company  which  organized  it,  the  Commission 
could  not  order  It  to  furnish  water  to  a  party 
oQtttide  of  such  territory. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  276;  Dec.  Dig  | 
201.*] 


*hrothir< 


I  aama  tepla  sad  seoUon  HVMBBR  In  Dee.  Dig.  ft  Am.  Dig.  Key-Now  SerlM  *  RepT  ladaaM 
t  Tor  opinion  OB  rehearing,  see  UO  Pae.  Ml. 


Digitized  by 


Google 


S92  140  PACIFIC 

-4.  Watebs  aitd  Watbe  Cotmexa  (|  201*)— 
'  Watkb  Coufanikb— Oontboi.  akd  Rkqtjla- 

TION. 

Sales  of  water  by  a  water  company  to  per- 
tasoB  wbo  come  and  tate  it  away  in  mrreli  is 
not  evidence  of  a  dedication  of  die  water  own- 
ed by  it  to  public  use,  nor  tbe  dedicatiim  of 
any  of  it  to  the  nipply  of  any  particular  terri- 
tory. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Oonrses,  Cent  Dig.  {  275;  Dec.  Die. 
I  201.»] 

Watkbs  and  Waieb  Coubses  (S  201*)— 

WaTKE  COMPANIEB— CONTBOL  AND  REaULA- 
TION. 

The  owner  of  a  water  aapply  is  not  compel- 
led to  dedicate  all  of  it  to  public  uae,  but  may 
dedicate  a  part  only,  reserrins  tbe  remainder 
for  private  purposes,  or  for  private  sale  or 
disposition,  or  may  make  a  limited  dedication, 
confining  the  use  to  such  territory  as  he  sees 
0t. 

lEd.  Note.— For  other  casea  see  Waters  and 
Water  Conrsei.  Cent.  Dig.  |  276 ;  Dec.  Dig.  i 
201.*] 

In  Bank.  Original  application  by  the  Del 
Mar  Water,  Light  &  Power  Company  for  a 
writ  of  review  directed  to  John  M.  Eshleman 
■and  others,  members  of  and  constltutlDg  the 
Railroad  CommlBBlon  of  the  State  of  Cali- 
fornia. Order  of  the  Commission  annulled. 

Sldward  G.  Kuster,  of  Los  Angeles,  for  peti- 
tioner. Max  Tbeleo  and  Douglas  Brook- 
man,  both  of  San  Francisco,  for  respondents. 

Mfi:LyiN,  J.  Id  this  proceeding  in  certio- 
rari this  court  Is  asked  to  review  and  set 
aside  an  order  made  by  the  Railroad  Commis- 
sion by  which  petitioner  was  directed  to  de- 
liver from  Its  water  system  a  supply  of  water 
for  the  use  of  one  Glass,  who  owns  property 
In  tbe  Del  Mar  Heights  tract,  said  Glass  to 
pay  one-half  of  the  cost  of  extending  peti- 
tioner's pipe  line  to  the  north  boundary  of 
said  Del  Mar  Heights  tract,  the  designated 
point  of  delivery. 

The  essential  facts  developed  before  the 
Railroad  Commission  are  as  follows: 

In  February,  1906,  tbe  South  Coast  Land 
Company  was  Incorporated,  and  shortly  after- 
wards bought  the  town  site  of  Del  Mar,  with 
the  exception  of  a  few  lots  In  the  locality 
known  as  the  "old  town."  The  corporation 
also  acquired  other  realty  in  that  viciaity. 
In  January,  1908,  the  South  Coast  Land  Com- 
pany entered  Into  a  contract  with  the  Santa 
FS  lADd  Improvement  Company  by  which 
the  latter  company  leased  to  the  former  so 
much  of  Its  property  on  the  San  Dlegulto 
ranch,  six  miles  from  Del  Mar,  as  might  be 
necessary  for  sinking  wells.  L'nder  the  terms 
of  the  lease,  the  lessee  agreed  not  to  pump 
more  than  50  miner's  inches  of  water  during 
any  24  hours.  The  lessee  likewise  promised 
to  pump  for  the  lessor  water  not  to  exceed 
50,000  gallons  during  each  24  hours  for  use 
on  tbe  lessor's  ranch,  and  to  furnish  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany with  water  for  certain  specified  pur- 
poses at  Del  Mar. 


REPORTER  (CaL 

The  Sooth  Coast  Land  Company,  in  Veton- 
ary,  1908,  bnnu^it  about  the  incorporation  of 
the  Dti  Mar  Water,  light  ft  Pover  Oompony 
for  the  primary  purpose  of  supplylniff  water, 
light,  and  power  to  pnrdhaserB  of  land  from 
the  South  Coast  I«iid  Company.    To  tUs 
water  company  the  land  company  has  assign- 
ed its  lease  from  the  Santa  F6  Land  Improre- 
ment  Company  for  a  water  supply.  The  water 
company  has  constructed  elaborate  works  by 
which  pumping  from  two  of  three  lairge  wells 
which  it  has  sunk  on  tlie  leased  property,  it 
supplies  its  quota  of  water  to  the  Santa  F6 
Land  Improvement  Company  and  its  custom- 
ers.   These  Include  24  consumers  on  land 
bought  from  tbe  South  Coast  Land  Company 
and  17  Inhabitants  of  that  part  of  Del  Slar 
known  as  the  "old  town."  These  latter  are  all 
of  the  consumers  of  water  In  said  "old  ton'n," 
and  th^  were  found  there  when  tbe  laud 
company  bought  the  rest  of  the  town  site. 
They  were  occupying  land  not  purchased 
from  the  South  Coast  Land  Company,  and 
were  formerly  supplied  from  wells  which  the 
said  land  company  bought,  but  the  use  of 
which  was  discontinued  when  the  Del  Mar 
Water,  Light  &  Power  Company  brought  its 
new  supply  to  the  town.  A  very  large  quan- 
tity of  water  Is  furnished  by  this  company 
to  the  hotel,  garage,  and  power  h^use  on  the 
South  Coast  Land  Company.   The  company 
has  on  two  occasions  sold  water  to  persons 
engaged  in  highway  construction,  and  has  oc- 
casionally supplied  some  water  to  farmers, 
who  have  hauled  It  away  In  barrels,  although 
some  applications  for  water  to  be  removed 
In  this  way  have  been  refused.  The  articles 
of  incorporation  of  the  water  company  give 
It  general  powers  to  sell  water  and  to  gener- 
ate and  furnish  electricity  for  light  and 
power,  but  no  territorial  limits  are  defined 
as  setting  aside  the  area  to  be  served.  The 
principal  place  of  business  Is  Del  Max.  Tbe 
Del  Mar  Heights  tract  on  which  the  proper- 
ty of  Glass  Is  situated  Is  surrounded  on  three 
sides  by  land  belonging  to  the  South  Coast 
Land  Company,  but  it  is  much  more  elevated 
in  parts  than  any  of  the  property  of  that 
corporation  which  is  being  supplied  by  the 
Del  Mar  Water,  Light  &  Power  Company. 
The  Glass  property  is  much  higher  than  the 
reservoir  on  Inspiration  Point,  from  which 
the  water  xiompany  codv^s  water  to  the 
property  which  has  been  aold  by  tbe  Sooth 
Coast  Land  Company. 

After  teking  testimony  regarding  tbe  oper- 
ation of  the  water  company  and  examining 
experts  with  reference  to  the  amount  of  wa- 
ter which  might  be  developed  by  tbe  water 
company  and  its  lessor  on  tbe  latter's  prop- 
erty (for  the  lessor  had  rraerved  the  unlimit- 
ed right  to  develop  water  on  Its  own  account, 
and  has  developed  and  Is  using  a  consider- 
able and  Increasing  amount),  tbe  Railroad 
Commission  found  that  the  Del  Har  Water, 
Light  ft  Power  Company  owns,  controls,  and 
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operates  ft  water  system  fbr  liire;  tiiat  It 
may  reasonably  take  tbe  00  miner's  InCbes 
per  day  from  the  sands  of  tbe  San  Diegnlto 
river  nnder  Its  contract  with  tbe  Santa  Ffi 
Land  Improvement  Compaiv ;  that  the  maxi- 
mum consumption  of  water  hitherto  deliver- 
ed by  the  water  cwipany  has  been  about  8.61 
miner's  Indies  per  day;  that  the  company 
'^rI^  not  within  a  reasonable  time  require  said 
flfty  tSOli  miner's  Inches  of  water  for  use  on 
the  lands  owned  by  the  South  Coast  Land 
Company,  and  Uiat  It  will  hare  on  hand  an 
additional  supply  of  water  in  muA  an  amount 
that  It  can  reasonably  and  safely  supply"  the 
land  of  Mr.  Glass ;  that  the  present  plant  of 
the  water  company  will  be  adequate  for  a 
number  of  years  to  supply  the  Inhabitants  of 
tbe  '*old  town"  of  Del  Mar,  the  purdiasers 
from  the  Sonth  Coast  Land  Company,  and 
the  settlers  on  Del  Mar  Heights  tract ;  that 
the  only  additional  piping  necessary  to  the 
delivery  ct  water  at  the  border  of  said  Del 
Mar  tract  wonld  be  a  pipe  line  from  the 
water  company's  tanks  on  Inspiration  Point 
to  the  designated  point  of  dellTety.  The  Del 
Mar  Water,  light  4k  Power  Company  was 
directed  to  construct  such  pipe  lin^  to  collect 
<nie-half  of  the  cost  thereof  from  Mr.  Glass, 
and  thereafter  to  deliver  water  for  his  use 
at  the  pi^ttt  designated,  charging  25  cents 
per  1,000  gallons.  In  the  opinion  of  the 
Railroad  Gommlsalon.  the  learned  commis- 
sioner, Mr.  Thelen,  said  with  reference  to 
the  constmctlon  ct  this  pipe  line:  "The  en- 
gineering question  of  delivering  water  to  or 
near  the  northern  boundary  of  Del  Mar 
Heights  tract  is  a  simple  one.  There  was 
some  conflict  of  testimony  as  to  the  exact 
location  of  the  pipe,  but  all  parties  agreed 
that  It  is  feasible  to  lay  a  pipe  line  from  the 
tanks  on  Inspiration  Point,  through  Arden 
Heights  No.  6,  to  or  near  the  northern  bound- 
ary of  Del  Mar  Heights  tract  The  dis- 
tance from  the  tanks  is  about  4,300  feet  The 
South  Coast  I«nd  Company,  shortly  after 
Arden  Heights  tract  No.  8  is  placed  on  the 
market,  will  have  to  lay  a  pipe  line  through 
tliat  tract  for  Its  own  purposes.  The  pipe 
line  so  laid  can  readily  be  used  to  supply 
water  for  use  on  plaintiff's  property.  Plaln- 
dfl  can  then  pump  the  water  from  the  point 
of  delivery  to  his  own  property,  as  he  has 
agreed  to  da" 

Tbe  plaintitr  mentioned  is  Mr.  Class,  and 
the  "Arden  Heights  tract  No.  6"  Is  a  tract  of 
land  belonging,  not  to  the  water  company,  but 
to  the  South  Coast  Land  Company.  Tbe 
opinion  also  contains  the  following  para- 
graph :  "As  the  South  Coast  Land  Company 
mi^t  not  need  the  pipe  line  throughout  the 
entire  extent  of  Its  Arden  Heights  No.  6 
tract  at  least  for  some  time,  it  wonld  not  be 
fair  to  the  defendant  company  to  compel  it  to 
bear  the  entire  coat  of  the  installation  of  this 
pipe  line,  and  on  the  facts  of  this  case,  I  am 
of  tbe  eplnlon  that  the  defendant  company 
dionld  construct  this  pipe  line^  bat  that  one- 
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half  of  the  cost  should  be  bome  by  ptoUitiff. 
If  other  residents  of  Del  Mar  Htf^ts  tract 
later  derive  wator  ttrongh  ttie  same  source^ 
plalntlfr  nmy  call  upon  th^  to  share  witti 
him  the  outlay  which  he  has  mad&** 

Petitioner,  proceeding  nnder  section  07  of 
the  PnbHc  ntmues  Act  (Stats.  Bx.  Sess.  1911, 
p.  fKQ,  contends:  First,  that  the  Commission 
exceeded  its  authority  for  the  reason  that  the 
Del  Mar  Water,  Ught  A  Power  Company  Is 
not  a  public  utlll^;  and,  second,  ttiat  conced- 
ing for  the  purposes  of  argument  the  status  of 
tbe  petitioner  as  a  public  utility,  the  iUdlroad 
Commission  has  not  regularly  pursued  ItB 
authority,  and  tbe  authority  pursued  Is  be- 
yond the  power  of  tiie  Leglslatare  to  confer. 

It  la  not  necessary  at  this  point  to  review 
the  constitntlonal  and'  statutory  auttiorlty 
nnder  which  the  C<Hnmlaslon  acts,  because  It 
Is  conceded  Oiat  If  the  petitioner  Is  not 
gaged  in  a  public  use,  the  Commtasion  has 
exceeded  Its  jurisdiction.  It  Is  well  to  re- 
member, however,  tb&t  "a  public  utility"  as 
defined  by  the  Oonstltntlon  (artlde  XII,  |  28) 
is,  so  far  as  a  corporation  like  the  petitioner 
is  concerned,  one  owning,  operating,  or  con- 
trolling a  plant  or  equipment  "tor  the  produc- 
tion, gen«atIon,  transmission,  delivery  or 
furnishing  of  heat  light,  water  or  power, 
*  *  *  either  dliecfly  or  Indirectly,  to  or 
for  tiie  public." 

That  the  Intoilion  of  the  Incorporators  of 
the  water  company  was  merely  to  furnish  an 
Instrumentality  for  managing  and  operating 
the  water  department  of  the  South  Coast 
Land  Company  there  can  be  little  doubt  But 
the  finding  of  the  Commission  that  petitioner 
is  a  public  utility  Is  based,  In  part  at  least, 
upon  its  articles  of  Incorporation.  These  are 
general  in  thdr  terms,  authorlidng  the  com- 
pany "to  construct,  buy,  lease  and  otherwise 
acquire  and  dispose  of,  hold,  manage,  control 
and  operate  waterworks  and  dlstrlbntlng  sys- 
tems, ditches,  canals,  pipe  lines,  and  all  other 
means  or  ap^lances  for  Che  acqulsiti<)n,  sale 
or  dlstrlbation  of  water  for  domestic,  Irriga- 
tion and  an  other  purposes,  also  to  sell  and 
distribute  water  tor  domestic,  irrigation  and 
all  other  purposes."  It  is  true  that  these  pro- 
visions are  broad,  and  that  the  company 
might  nnder  ito  charter,  engage  in  business 
as  a  public  utility.  The  mere  chartered  au- 
thority does  not,  however,  mark  tbe  nature  of 
tne  operating  corporation  any  more  than  the 
language  of  a  notice  of  appropriation  binds 
the  appropriator  to  furnish  all  of  tbe  terri- 
tory mentioned  therein.  Tyndale  Palmer  et 
al.  V.  R.  R.  Commission  et  al.,  138  Pac.  097. 
It  is  the  naked  authority  to  do  business,  but 
unless  it  be  pursued  In  a  certain  way,  It  does 
not  make  the  corporation  a  public  utility. 
It  Is  true  that  the  corporation  did  not  as  it 
might  have  done.  In  Its  by-laws  limit  the  use 
of  its  water  to  the  purcbasers  of  land  from 
the  South  Coast  Land  Company  and  to  tbe 
corporations  which  It  was  required  to  furnish 
Mth  water  nnder  the  tetxm  of  Its  lease.  Bat 


Digitized  by 


Google 


J 


59* 


140  PACIFIC  BOBPORTBB 


In  practice  Its  contxacta  were  with  the  Ten- 
dees  of  the  land'  company.  The  serrlng  ot 
water  to  the  17  Inhabitants  of  the  "old  town" 
of  Del  Mar  was  not  sufficient  to  make  the 
water  company  a  pobllc  utility,  offering  Its 
water  to  the  general  public.  When  the  land 
company  bought  all  the  unsold  lots  of  the 
town  Bite  Its  j^operty  surrounded  the  places 
of  residence  of  these  inhabitants  of  "old 
town."  It  bonght  and  abandoned  the  old 
wells  from  whidi  these  people  derived  their 
supply,  and  its  arrangement  with  the  water 
company  to  serve  water  to  them  no  more 
constituted  the  latter  a  public  service  corpo- 
ration than  did  that  contract  by  which  the 
Santa  F6  Land  Improvement  Company  was 
to  receive  a  certain  quantity  of  the  water 
which  might  be  developed.  The  sales  to  con^ 
tractors  who  were  engaged  in  road  bnlldiug 
were  no  more  significant  than  would  be  sim- 
ilar accommodations  by  a  farmer  from  his 
wells,  and  the  same  thing  may  be  said  of  the 
trifling  amounts  of  water  sometimes  sold  to 
neighbors  and  by  them  hauled  away  in  bar- 
rels. That  the  water  company  had  refused  to 
furnish  persons  who  had  not  purchased  land 
from  the  South  Coast  Land  Company  was 
shown  without  contradiction;  and,  while  the 
reasons  assigned  were  sometimes  the  scarcity 
of  water,  the  fact  of  refusal  remaina  The 
fact  is  highly  slgniflcant.  It  is  also-  slgnifl' 
cant  that  under  the  arrangement  which  the 
water  company  had  with  the  land  company 
the  latter  was  famished  with  a  large  amount 
of  water  through  unmetered  pipes  for  the 
use  of  its  hotel  and  other  buildings.  All  of 
these  facts  and  circumstances  Indicate  that 
the  Del  Mar  Water,  Light  &  Power  Company 
was  merely  the  incorporated  water  depart- 
ment of  the  South  Coast  Land  Company.  In- 
deed, the  Railroad  Commission,  while  holding 
that  the  water  company  was  organized  as  a 
public  utility,  recognized  some  superior  right 
to  the  water  by  the  South  Coast  Land  Com- 
pany. The  following  quotation  from  the  opin- 
ion illustrates  this:  "Where  a  water  company 
has  been  organized  as  a.pubUe  utility  by  the 
owners  of  a  tract  of  land  for  the  purpose,  prl- 
maniy,  of  developing  that  tract,  and  where 
the  water  company  thereafter  makes  arrange- 
ments with  the  owners  of  water  held  in  pri- 
vate ownership,  as  is  the  tect  in  this  case, 
and  water  Is  developed,  the  ownexs  of  the 
land  tn  question  should  certainly  have,  with- 
in reasonable  limits,  the  first  use  of  water 
so  developed.  Aowrdlngly,  if  It  appeared  tn 
this  case  tlut  all  the  water  which  fbe  water 
company  may  develop  under  its  contract,  and 
such  additional  water  as  it  may  secure  from 
the  Santa  JJand  ImproTemait  Company, 
in  case  sncb  additional  water  may  b«  devel- 
oped, is  ueoewary  for  the  reasonable  develop- 
ment of  the  lands  of  the  South  Coast  Land 
Company  within  a  reasonable  period  of  time, 
this  Commission  would  not  compel  the  de- 
fendant to  snpply  water  to  outsldera." 
It  la  ez^aiiied  In  tba  brief  that  tbla  lan^ 


go  age  -merely  meant  that  if  in  the  fa  tare  it 
becomes  necessary  to  limit  the  territory  to  be 
served  by  the  utility,  it  would  be  fair  and 
reasonable  to  consider  first  the  lands  of  the 
South  Coast  Land  Company.    If,  however, 
the  water  company,  has  held  itself  out  to  the 
general  public  of  Del  Mar  as  willing  to  fur- 
nish water  to  that  territory,  why  should  the 
former  oionerthip  rather  than  the  location  of 
property  be  the  controlling  factor  in  case  a 
subsequent  limitation  of  the  area  to  be  served 
should  become  necessary?  No  logical  reason 
presents  itself  to  our  minds  why  one  part  of 
the  community  should  thus  be  favored,  unless 
there  be  a  recognition  of  the  right  of  private 
contract  between  the  water  company  and  a 
selected  class  of  customers,  and  the  moment 
such  right  is  recognized,  the  status  of  the 
water  company  as  a  supposed  public  utility 
disappears.  During  the  hearing  and  determi- 
nation of  the  case  the  Railroad  Comnoisslon 
sometimes  rec(^lzed  the  practical  identity 
of  the  two  companies,  yet  insisted  that  the 
Del  Mar  Company  was  a  public  utility.  For 
example,  the  Commission  has  ordered  the 
water  company  to  extend  its  pipe  across  the 
land  of  the  other  corporation,  althoi^h  the 
latter  was  not  a  party  to  the  proceeding.  We 
are  of  the  opinion  that  the  Del  Mar  Water, 
Light  &  Power  Company  never  intended  to 
engage  in  a  public  service,  and  that  it  did 
not  do  80.   Whenever  the  land  company  sold 
a  lot  It  ^reed  to  conduct  electricity  and 
water  to  the  property  line,  and  the  purchaser 
in  each  case  entered  into  a  contract  with  the 
water  company  for  the  continued  furnisliiiv 
of  those  commodities.   The  facts  of  this  case 
bring  it  squarely  within  the  principles  an- 
nounced in  Thayer  v.  California  Development 
Company,  164  Cal.  1X9,  128  Paa  21.  Tht 
Del  Mar  Water,  Light  &  Power  Company  was 
organized  for  the  purpose  of  selling  water  to 
the  pundiasers  of  real  property  from  the 
South  Coast  Land  Company.   It  has  consist- 
ently adhered  to  that  purpose.   If  the  pu^ 
Chaser  of  land  from  a  rival  vendor  desires 
water,  he  may  develcv  it  1^  buying  water 
rl^ts  or  by  condemnation  of  water  for  him- 
self and  neighbors.  He  may  not  demand  a 
part  of  the  private  msp&y  of  this  petittimer. 
The  determination  that  the  petitioner  is  a 
public  ntllity  la  erroneons,  and  the  Railroad 
Gommlsdon  la  without  Jurisdiction  in  the 
premises.  It  has  not  been  necesaazy  to  decide 
whether  or  not  the  OommissiMi  has  judicial 
power  anthorlzlng  It  to  determine  ouch  a  oon- 
troversy  as  this. 

We  might  reat  our  ded^on  upon  the  fore- 
ScAng  discussion  and  concludon,  but  we 
deem  it  proper  to  notice  some  of  tlie  otlier 
contentions  of  petitioner.  The  Conunlaslon 
had  no  power  to  order  the  building  of  a 
pipe  line  across  the  land  of  the  South  Coast 
Land  Company  without  oompensation  paid 
in  advance.  Padflc  T.  &  T.  Oo.  t.  Bahle- 
man,  137  Pac.  U8&  This  wonld  amount  to 
the  tftUi^  the  i^pert^  without  compensi- 
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tlon.  It  1b  ugoed  that,  ftnumlng  tbe  pob- 
He  Gharactor  of  tbe  petitioner,  ttte  ordo: 
for  ttie  anutrnctlon  of  tbe  i^pe  line  is  not 
Told  because  cosdenmation  proceedings  might 
be  necesBaiy  to  carrj  It  out  The  case  at 
msconalii,  ADnnesota  *  Facifle  R.  R.  v. 
Jacobson,  179  U.  S.  900,  21  Sop.  Ct  115,  45 
Jj.  Ed.  194,  Is  cited  as  authority  for  fbls  prop- 
osition. In  that  case  it  was  held  that  the 
State  Railroad  and  Warehouse  Commission 
properly  directed  a  railroad  conq^any  to  build 
a  connecting  trade  in  such  a  way  that  to 
obey  the  order  tt  would  be  necessary  to  go 
outside  of  the  company's  right  of  way  and  to 
condemn  land  for  that  purpose.  That  case 
was  thus  analyzed  by  Mr.  Justice  Heashaw 
In  Paciilc  T.  &  T.  Co.  t.  Eshleman,  137  Pac. 
1131,  as  follows:  "No  court  will  question  the 
justice  of  the  Jacobson  decision  under  the 
facts  declared  by  the  Supreme  Court.  But 
Just  criticism  may  be  directed  against  an  at- 
tempt to  extend  tbe  decision  beyond  the 
eouTfs  own  statement  at  tbe  facte  and  tbs 
law,  and  beyond  what  ooold,  by  any  possi- 
bility, Iwre  been  in  tbe  minds  of  tlie  jurists 
irbo  pronomieed  it  The  decision  Its^f 
amounts  to  a  declarati(m  that  under  the  au- 
thority of  tlie  state  Oonstttuti<ni  or  statute^ 
a  comndsaion  or  court,  authorised  to  exer- 
dae  the  police  power  In  the  matter  of  Oit 
r^ndation  of  pnbUc  utUitles,  may,  in  a  proi^- 
w  case,  order  a  lAydcal  connection  to  t>e 
made  betwem  tbe  tracks  of  two  nearby  or 
intersecting  railways,  and  that,  though  the 
execution  of  this  order  may  inrolve  tbe  ex- 
pendltnre  of  money,  and  may  result  in  the 
niodlficati<m  of  the  use  of  a  porticm  of  the 
railroad  rUlht  of  way  over  whidi  the  con- 
nectli^  track  or  tracks  be  carried,  sndi  an 
expenditure  of  money,  when  reasonable,  and 
neh  a  limited  change  of  use  of  the  rlg^t  of 
way,  on  the  demand  of  public  interest  or  con- 
TOitenc^  are  but  the  outcome  of  a  legitimate 
exercise  of  the  police  power,  and  do  not  con- 
mtote  a  taking  of  property  without  due 
process  of  law.  Such  is  the  decision,  and  the 
wlu^e  <tf  tlie  decision,  of  the  Jact^Mum  Case." 

The  order  whlcb  we  are  here  considering 
was  an  attempted  wcercise  of  the  power  of 
eminent  domain  without  compensation  paid 
In  advanoe.  It  was  not  an  exerdse  of  tbe 
polles  power  by  way  of  proper  relation. 
There  was  no  abowlDg,  as  in  the  Jacobson 
Case,  that  the  demands  of  the  public  jus- 
ttfled  the  expenditure.  Petitioner  was  order- 
ed to  construct  at  large  expense  a  pipe  line 
over  property  belonging  to  another  oorpora- 
tloQ  in  order  that  one  customer  might  be 
■erred  with  water  at  25  cents  per  thousand 
gallons.  There  was  no  showing  of  a  demand 
by  the  public,  or  any  large  portion  thereof, 
for  water  to  be  dellTered  at  the  boundary 
of  Del  Mar  Heights  tract  True,  It  was  or- 
dered tlkat  the  pipe  shonld  be  lai^  enoui^ 
to  serre  the  tract  through  which  It  was  to 
ptss— a  part  of  tbe  South  GoasTLand  Com- 
psay's  inoputy  not  yet  <hl  the  mark^— bat 
dine  was  no  direction  that  any  one  bat  Ms. 


Qlaas  eould  draumd  the  swrloo,  He  waa  <ns 
dered  to  pay  one  half  of  the  cost  of  building 
the  jfipt  llnc^  and  the  petitioner  was  to>  get 
In  retam  for  the  other  half  the  privilege  of 
selling  water  to  him.  If  the  CommisaLon 
could  decree  such  expenditure  for  one  con- 
sumer, why  could  it  not  provide  a  similar 
system  of  service  for  each  anocessive  appli- 
cant, leaving  the  petlthmer  the  doubtful  priv- 
ilege of  collecting  a  -  toll  which  could  not 
compensate  It  for  the  enormous  outlay  In 
many  years.  If  ever?  Of  course  the  Com- 
mission would  do  no  such  unjust  thing ;  but 
unless  Its  order  that  water  be  dellvend  to 
Olass  should  be  amended,  no  other  person 
would  have  the  right  to  share  it  In  any 
view  of  tlie  matter,  the  order  aa  made  de- 
prives petitionw  at  property  without  com- 
pensation. 
It  is  therefore  annulled. 

I  concur:  LOBIGAN,  J. 

BHAW,  J.  (ooncorrlnid^  [1, 2}  I  eoncnr  In 
the  conclusion  that  the  order  of  tbe  Rail- 
road Commission  should  be  annnlled.  The 
Railroad  Commission  has  no  povrer  to  ctonpel 
a  corporation  wblch  owns  property  in  inlTate 
rlgh^  and  hsa  not  dedicated  it  to  any  public 
use,  to  aiH;>l7  it  to  a  public  use  of  any  Und. 
But  the  Gommlsalon  has  found  as  a  foct  that 
the  Del  Mar  Company  Is  opiating  a  water 
system  for  compensation,  and  in  ite  <^lnion 
it  states  as  a  fact  that  the  said  company  Is 
"a  public  ntllltsr."  In  view  of  the  soovlston 
of  section  67  of  the  Public  Utilities  Act  that 
the  findings  of  the  Conuotsslon  on  questions 
of  fact  shall  be  final  and  not  subject  to  re- 
view, It  cannot  be  held  that  this  fact  so  stat- 
ed In  tbe  opinion  is  not  true,  unless  it 
should  appear  that  the  evidence  on  the  sub- 
ject was  without  conflict,  so  that  the  ques- 
tion would  be  purely  one  of  law.  I  do  not 
think  that  the  question  is  necessary  to  tlie 
decision  of  this  case. 

Tbe  theory  on  which  the  Commission  ap- 
pears to  have  proceeded  is,  in  my  opinion, 
fundamentally  wrong,  taking  the  facta  as 
found  by  the  Commission  itself.  It  appears 
from  the  record,  and  It  is  not  disputed,  that 
the  Del  Mar  Company  has  a  supply  of  water 
from  which  It  has  been  for  several  years  de> 
llvering  water  for  compensation  to  persons 
who  llave  purchased  lots  from  the  South 
Coast  Land  Comi»any.  Mr.  Glass,  the  appli- 
cant in  the  proceeding  before  the  Comoils- 
slon,  claimed  that  he  was  entitled  to  water 
from  said  Del  Mar  Company  as  one  of  the 
public,  or  of  tbe  class,  to  whose  use  the 
water  supply  in  charge  of  the  Del  Mar  C<»n- 
pany  waa  dedicated.  The  Commission  found 
in  favor  of  Glass,  and  directed  that  the  serv* 
Ice  be  extended  to  him.  The  findings  show 
that  his  land  does  not  lie  within  the  territory 
to  which  the  Del  Biar  Company  baa  been  sup- 
plying, or  offering  to  supply.  Its  water.  Pri- 
ma fade,  therefor^  be  has  no  right  to 
diare  in  the  water.  The  condusiw  of  the 
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OommlBslon  that  he  is  eatltled  to  water  from 
ttnt  company  Is  based,  so  far  as  appears, 
on  two  facts:  The  first  is  that  the  articles 
of  Incorporation  of  the  Dti  Mar  Company 
confer  npon  It  the 'power  "to  constmct,  buy, 
lease  and  otherwise  acquire  and  cUspose  of, 
hold,  manage,  control  and  operate  water- 
works and  distributing  systems,  dlt<^es,  ca- 
nals, pipe  lines  and  all  other  means  or  appli- 
ances for  the  acquisition,  sale  or  dlstrlba- 
tion  of  water  for  domestic,  irrigation  and  aU 
other  purposes;  also  to  sell  and  distribute 
water  for  domestic,  irrigation  and  all  other 
purposes."  The  second  Is  the  following  find- 
ing: "We  find  as  a  fact  that  the  defend- 
ant, Del  Mar  Water,  Light  &  Power  Com- 
pany, is  owning,  controlling,  operating,  and 
managing  a  water  system  for  compensation 
within  this  state."  The  only  other  findings 
regarding  the  right  of  the  applicant,  Glass, 
state  merely  that  the  company  has  water  in 
sufficient  quantity  to  supply  him  in  addition 
to  the  other  persons  already  supplied,  and 
that  it  Is  feasible  to  extend  its  plant  by  ad- 
ditional pipes  to  a  point  near  enough  to  sup- 
ply water  to  his  land. 

The  fact  that  the  articles  of  incorporation 
empower  the  company  to  engage  in  public 
service  does  not,  of  itself,  constitute  proof 
that  it  is  engaged  In  such  public  service,  or 
that  It  has  dedicated  such  property  as  It 
may  own  to  such  public  service.  The  powers 
given  In  the  articles,  as  above  quoted,  do  not 
necessarily  Imply  an  intention  to  engage  In 
public  service.  One  may  acquire  and  hold 
a  water  supply  and  waterworks,  and  thereby 
distribute  and  sell  water  for  domestic  use 
and  Irrigation  or  other  purposes,  without  en- 
gaging In  public  service.  It  may  make  such 
sales  to  particular  perstms,  and  In  such  a 
manner  that  the  public  would  not  be  entitled 
to  it.  The  mere  fact,  therefore,  that  a  com- 
pany having  such  powers  has  acquired  a  wa- 
ter supply  and  constructed  waterworks  con- 
stituting a  system  which  it  is  operating  for 
compensation  does  not  necessarily  justify  the 
conclusion  that  it  is  engaged  In  public  serv- 
ice, or  that  Its  water  is  dedicated  to  public 
use.  The  only  effect  of  the  adoption  of  such 
articles  by  a  corporation  Is  to  give  It  the  ca- 
pacity to  engage  In  such  public  service  if 
it -so  desires.  After  having  become  Incor- 
porated In  this  manner,  it  has  the  power  to 
engage  in  such  service  in  the  same  sense  that 
an  individual  has  power  to  engage  In  such 
service.  It  may  or  may  not  do  so,  and  until 
It  does.  It  cannot  be  said  to  be  subject  to  the 
jurisdiction  of  the  Railroad  Commission. 

[3]  A  finding  that  the  Del  Mar  Company 
owns  and  Is  operating  a  water  system  for 
compensation,  and  that  It  has  a  water  sup- 
ply sufficient  In  quantity  to  supply  the  appli- 
cant, QlasB,  is  not  the  equivalent  of  a  find- 
ing either  that  it  Is  engaged  in  o[>eratlng  Its 
plant  for  public  use,  or,  if  It  Is,  that  Glass 
Is  one  of  the  persons  entitled  as  a  beneficiary 
to  such  use.  It  Is  evident,  however,  from  the 
ttplnton  of  the  Commission  that  It  oonsider* 


ed  the  flndtng  Quit  the  company  owns  and 
operates  "a  water  system  for  compensation'' 
as  the  equivalent  of  a  flndli^  that  It  was  en- 
gaged iB  applying  its  water  to  a  pabUc  use. 
Treating  this  as  its  proper  meaning.  It  la 
nevertb^ess  apparent  that  the  Commisston 
is  in  error  with  respect  to  the  effect  of  such 
a  situation.  Its  theory  is,  appar«itly,  that  If 
such  company  is  engaged  in  public  serrtee  at 
all,  and  has  applied  any  part  of  ita  water 
supply  to  public  use,  the  whole  of  Its  prc^ 
erty  must  be  deemed  to  hare  been  dedicated 
to  the  general  public  use  and  subject  to  the 
power  of  the  Commission,  and,  fiirther,  tbat 
if  it  has  by  Its  dedlcatton,  evidenced  either 
by  direct  declaration,  or  by  contract,  or  by 
conduct,  devoted  its  water  supply  to  public 
use  within  a  specified  and  limited  territory, 
it  has  thereby  put  itself  and  all  of  its  prop- 
erty within  the  Jurisdiction  and  power  of  tbe 
Conunissloa,  and  that,  on  the  complaint  of 
one  desiring  water,  who  is  not  within  tbe 
territory  so  specified  and  limited,  the  Com- 
mission may  compel  the  company  to  lay  new 
pipes,  enlarge  its  territory,  and  devote  Its 
entire  supply  to  service  for  such  additional 
territory  as  the  Commission  may  find  in  need 
of  the  water,  and  for  which  the  supply  is 
adequate ;  In  other  words,  that  whenever  tbe 
Commission  finds  a  corporation  engaged  In 
public  service  and  applying  a  part  of  Its 
property  to  sufdi  service,  it  may  take  the  en- 
tire property  of  the  corporation  and  compel 
the  dedication  thereof  to  public  use  and  di- 
rect Its  distribution  to  such  portions  of  the 
public  as  the  Oonuntsslon  may  deem  beat. 
There  are  parts  of  the  Public  Utilities  Act 
which  seem  to  be  based  on  the  same  theory. 
We  refer  to  section  35  and  section  36.  These 
sections,  taken  literally,  seem  to  empower 
the  Commission  to  direct  any  public  utility 
to  extend  its  plant  and  enlarge  the  territory 
supplied  by  it  in  such  manner  as  the  Com- 
mission shall  Judge  advisable.    But  a  prop- 
er interpretation  of  these  provisions  mu^  be 
that  they  are  limited  in  their  application  to 
such  public  service  corporations  as  may  have 
devoted  their  entire  proper^  to  the  use  of 
the  entire  public,  or  to  those  which  may  have 
undertaken  to  supply  a  certain  district,  such 
as  a  city,  and  dedicated  their  property  to 
that  service,  and  which  afterwards  may  bare 
failed  or  refused  to  give  to  such  district  an 
adequate  service,  or  failed  or  refused  to  ex- 
tend the  system  and  supply  to  parts  of  tbe 
district,  when  it  was  within  Its  means  to 
have  done  so  and  such  extension  would  not 
be  unreasonable.   In  such  cases  it  would  be 
entirely  proper  to  give  such  a  commissloo 
power  to  compel  adequate  service  within  the 
territory  which  tbe  corporation  has  under- 
teken  to  serve  and  to  compel  any  reasonable 
extension  of  the  service  to  other  parts  of 
such  territory.    But  even  a  constltutiuual 
declaration  cannot  transform  a  private  en- 
terprise, or  a  part  thereof,  into  a  public  util- 
ity, and  thus  take  property  for  public  use 
without  eondauuatloa  and  payment  IHe 
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proTlstonB  of  Uda  act  could  not  aothorlze  the 
Commission  to  compel  such  corporation  to 
dedicate  additional  property  to  public  use 
without  additional  compensation.  When  a 
corporation  voluntarily  devotes  a  part  of  Its 
property  to  public  use,  it  Is  to  be  presumed 
that  It  makes  the  dedication  because  it  Is 
satisfied  with  the  return  which  It  expects  to 
receive,  and  in  that  way  It  is  deemed  to  have 
been  compensated  for  such  dedication.  But 
when  it  Is  forced  to  devote  to  public  use  ad- 
ditional property  which  it  has  not  dedicated 
to  public  use,  or  is  compelled  to  extend  its 
service  to  supply  uses  or  territory  not  em- 
braced in  the  original  dedication,  it  must, 
under  our  constitutional  provisions,  as  a  con- 
dition precedent,  be  compensated  for  the  val- 
ue of  the  new  property  taken  or  new  use  ex- 
acted. This  may  be  done  under  the  power 
of  eminent  domain.  Pacific  T.  &  T.  Co.  v. 
Eshleman,  137  Fac.  1119.  The  fact,  there- 
fore, that  the  company  is  the  owner  of  and 
is  operating  a  water  system  for  compensa- 
tion, and  the  fact  that  it  has  the  power,  by 
reason  of  its  articles  of  incorporation,  to  en- 
gage in  public  service,  are  by  no  means  suffl- 
dent  to  authorize  the  conclusion  that  any 
particular  person  Is  a  beneficiary  of  the  use 
which  such  company  Is  administering,  or  that 
any  of  the  outlying  territory  is  entitled  to 
tbe  service.  It  stlU  remains  necessary  to  as- 
certain the  fact  that  such  person  Is  such  ben- 
eflciary;  that  he  Is  within  the  district,  and 
of  tbe  class,  for  which  snch  dedication  is 
made. 

[4,6]  This  fact  the  findings  of  the  Com- 
mission do  not  cover.  It  is  not  claimed  that 
there  is  evidence  tliat  the  water  company 
has  held  out  that  its  water  was  for  sale  to 
the  outside  public  generally,  or  to  any  per- 
sons whatever,  except  those  within  the  orlg- 
hial  Del  Mar  town  site  and  those  within  tbe 
subdivided  lands  of  the  land  company.  Tbe 
Gommisaiott  does  not  so  find.  The  selling  of 
water  to  persons  who  come  and  take  It  away 
in  barrels  Is  not  evidence  of  a  dedication  of 
all  the  water  owned  by  the  seller  to  public 
use,  nor  of  a  dedication  of  any  of  It  to  the 
supply  of  any  particular  territory  or  area. 
In  this  state,  where  the  territory  needing 
water  la  vastly  greater  than  the  available 
water  will  supply,  It  is  obvious  that  the  dis- 
trict to  be  served  from  any  source,  or  by  any 
water  service  company,  moat  be  limited  in 
exteat  Indeed,  the  same  is  substantially  true 
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of  a  water  service  anywhere.  The  supply 
is  always  limited,  and  the  territory  to  which 
it  ia  to  be  served  must  likewise  be  limited, 
otherwise  the  amount  served  to  each  person 
might,  by  constantly  increasing  demands,  be 
made  so  small  that  it  would  be  of  no  use  to 
any  one.  There  can  be  no  doubt,  therefore, 
that  the  owner  of  a  water  supply  may  make 
a  limited  dedication  of  it  to  public  use,  con- 
fining the  use  to  such  territory  as  he  sees  fit 
Nor  can  there  be  any  doubt  that  one  owning 
a  water  supply  is  not  compelled  to  dedicate 
all  of  it  to  public  use,  or  that  he  may  dedi- 
cate a  part  of  it,  only,  to  such  use,  reserving 
the  remainder  for  private  purposes  or  for 
private  sale  or  disposition  as  he  sees  fit  Ac- 
cordingly, our  decisions  have  recognized  and 
have  repeatedly  declared  the  right  of  a 
water  company  to  make  such  limited  dedi- 
cation and  to  decline  to  furnish  its  water 
to  persons  not  within  the  area  it  has  un- 
dertaken to  serve.  Leavitt  t.  lessen  Irr. 
Co.,  157  Cal.  92.  106  Pac.  404.  29  L.  B.  A.  (N. 
S.)  213 ;  Thayer  v.  CaL  Dev.  Co.,  164  Cal.  128, 
128  Pac.  21;  Price  v.  Riverside,  66  CaL  4S3; 
Hildreth  v.  Monteclto,  189  Cal.  29,  72  Pac. 
895;  2  Wiel  on  Water  Rights  (3d  Ed.)  1 1281: 
Lewis,  Em.  Dom.  <3d  Ed.)  M  254,  813.  The 
facts  stated  in  the  Commission's  findings  and 
opinion  do  not  show  that  the  Del  Mar  Com- 
pany ever  offered  its  water  fOT  use  to  the  ter- 
ritory In  which  the  applicant.  Glass,  lived,  or 
to  any  persons  other  than  those  buying  lota 
from  the  land  company  or  residing  within 
the  "old  town"  surrounded  by  the  territory 
subdivided  by  the  land  company.  Its  dedi- 
cation of  its  water,  if  it  has  made  any,  ex- 
tended no  farther  than  that  There  lias  been 
no  dedication  of  the  water  to  the  use  of  any 
portion  of  tbe  public  outside  of  that  area. 

For  these  reasons  I  am  of  the  opinion  that, 
even  if  it  should  be  conceded  that  the  com- 
pany is  administering  a  public  nee.  it  does 
not  appear  that  it  Is  administering  a  use  to 
which  Glass  Is  a  beneficiary,  or  that  Glass 
comes  within  the  class  of  persons  to  which 
its  water  bas  been  dedicated.  Tliia  being  w, 
the  Commission  has  no  pover  to  compel  an 
additional  dedication,  or  to  ocnapeA  an  exten. 
sion  of  the  aerrlce  b^ond  that  to  wtaUdi  It  la 
already  dedicated,  and  its  order  directing 
the  ntendtm  and  additional  service  waa  In 
excess  of,ita  authority,  and  void. 

We  concur:  HBNSHAW,  J.;  SL0S8,  J.; 
ANGBIXOXn.  J. 
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KOOH  T.  SPBEDWBLL  MOTOR  CAB  CO. 

(0i7.  1809.) 

(DiBtrict  CoQTt  of  Appeal,  First  DiBtricL  Cal- 
ifornia. Mandi  11,  1914.   Behearins  iV 
Died  b7  Supreme  Goart  May  9, 1914.) 

1.  Appeai.  and  Bibob  (f  854*)— BxTzxw— 
Scope  and  B^iibt— Bubonb  vob  Dboi- 

BION. 

The  Bnataining  of  a  demarrer  on  a  aingle 
groand  was  merely  equivalent  to  giving  that 
croand  as  a  reason  for  the  court's  decision,  and, 
if  on  appeal  the  demotrer  be  well  taken  upon 
any  ground,  the  decision  will  be  affirmed,  regard- 
less of  the  reasons  assigned  therefor  by  the  coart 
below. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  GenL  Dig.  SS  340S,  3404,  8408-3424, 
8427-34a3;  Dec.  Dig.  S  854.*1 

2.  COBPOBATIONS  (|  677*)— RkIHCOBPOBATIOB 

AND  Reobqanxzation— Liabilities  op  Obio- 

INAL  CoBPOBATION. 

The  identity  of  a  corporation  is  not  de- 
stroyed, nor  are  its  I^al  obligations  obliterated, 
by  mere  reincorporation  ramer  the  same  or  a 
different  name;  the  transfer  of  the  corporate 
assets  from  the  old  to  the  new  corporation  be- 
ing considered  in  a  proper  case  as  having  been 
done  to  hinder,  delay,  and  defraud  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {8  2307,  2308;  Dec.  Dig.  {  577  •] 

8.  CoBPOBAiioNs  a  679*)— Bbinoobpobation 
AND  Rxoboanizatioh— Lxabiltties  OP  Obio- 

INAL  COBPOBATION. 

A  corporation  organized  as  the  Padflc 
Coast  branch  of  an  Ohio  motor  company,  under 
the  some  name,  but  not  appearing  to  be  a  mere 
continuation  of  the  Ohio  corporation,  and  to 
which  the  Pacific  Coast  business  and  assets  of 
the  CHiio  corporation  were  transferred,  under 
circumstances  not  creating  an  inference  of 
h-aad,  could  not  be  sued  upon  a  liability  of  the 
Ohio  corporation,  which  was  presumably  in  be- 
ing and  not  shown  to  be  InsolTent 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  H  2307,  2300,  2313-2318;  Dec  Dig. 
(  679.«] 

4.  COBPOBATIONB  (|  577*)— BeIKCOBPORATION 

AND  Rboeganizatiok— Identitt  OP  Obig- 

INAL  AND  REOBQANIZBD  CoBPOBATIONB. 

The  mere  fact  that  separately  created  and 
existing  corporations  bear  the  same  name  and 
deal  in  the  same  commodities  will  not  suffice, 
even  if  the  officers  and  stockholders  of  each  cor- 
poration be  the  same,  to  create  a  merger  of  coi^ 
porate  capacity,  identity,  and  liabilil?. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
CenL  Dig.  SS  2307,  2308;  Dec  Dig.  $  577.*] 

6.  COBPOBATIONS   (S  679*)— COBPOBATB  POW- 
BB8  AND  LlABILmiS— LlABIUTT  AS  AOENT 

ON  Pbihcifai.'b  Obligations. 

A  corporation  to  which  the  Pacific  Coast 
basiness  and  assets  of  an  Ohio  motor, company 
were  transferred,  to  create  a  general  agency  for 
the  Ohio  corporation,  was  no  more  liable  opon 
an  obligation  of  the  Ohio  ooiitoiation  than  any 
other  agent  would  be  liaUe  upon  his  prlndital's 
obligations. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |8  2307.  2309,  2313-2318;  Dec  Dig. 
»  579.*] 

Appeal  from  Superior  Court,  <Sty  and 
County  of  San  Frandsco;  James  M.  Trontt, 

Judge. 

Action  by  John  W.  Koch  against  the  Speed- 
well Motor  Car  0>mpany  (Pacific  Coast 
Branch).  From  a  judgment  for  the  defend- 
ant, plaintiff  appeals.  Affirmed. 


Tranifer  to  Sapreme  Oonrt  denied,  1.40 
Pac.  600. 

NowUn,  Vaasett  k  Little,  of  San  FraDdsoo, 
for  appeUant  Samuel  Enl^it,  ot  San  Vtma.- 
cisco,  for  respondent. 

LENNON,  P.  J.  The  plalntlfTs  complaint 
purports  to  plead  three  causes  ot  action, 
separately  stated,  against  the  defendant,  the 
Speedwell  Motor  Car  Company  (Padflc 
Coast  Branch),  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Cali- 
fornia, for  (1)  the  cancellation  of  a  promlaao- 
ry  note  In  the  sum  of  $1,000,  executed  by  the 
plaintiff  to  the  Speedwell  Motor  Car  Com- 
pany, a  coirporation  organized  and  existing 
under  the  laws  of  the  state  of  Ohio,  in  part 
payment  ot  the  purchase  price  of  a  motor 
car  sold  to  the  plaintiff  by  the  latter  corpo- 
ration; (2)  for  the  recovery  of  the  suna  of 
$848,  allied  to  have  been  paid  by  the  plain- 
tiff to  the  Ohio  corporation  on  accoont  of 
the  purchase  price  of  the  motor  car;  and  (3) 
for  the  value  of  sundry  automobile  accesso- 
ries fitted  by  the  plaintiff  to  the  motor  car  in 
question,  which  were  allied  to  have  been 
wrongfully  appropriated  and  withheld  by  the 
Ohio  corporation.  Each  of  the  several  causes 
of  action  alleges,  in  substance,  that  the  Ohio 
corporation,  at  the  time  of  the  making  of 
the  contract  in  question,  was  doing  business 
in  the  state  of  California  through  the  medi- 
um of  an  individual  agent,  one  L.  V.  Lynch, 
from  whom  the  plaintiff  ordered  a  motor  car 
at  the  agreed  price  of  $1,600 ;  that  the  order 
as  given  to  Lynch  was  accepted,  and  the  car 
delivered  by  the  Ohio  corporation;  that  in 
payment  for  the  car  plaintiff  gave  the  Ohio 
corporation  the  sum  of  $500  in  cash,  and  his 
promissory  note  for  the  balance  of  the  pur- 
chase price,  and  thereafter  paid  the  further 
sum  of  $848  on  account  of  the  note.  The 
plaintiffs  complaint  In  each  of  the  three 
causes  of  action  further  allied,  in  substance, 
that  the  Ohio  corporation,  Meeting  and  at- 
tempting to  rescind  the  contract  of  sale, 
took  imssesslon  of  the  motor  car,  and  refused 
to  comply  with  the  contract  save  upon  -the 
payment  by  the  plaintiff  of  the  sum  of  $100 
in  addition  to  the  sum  of  $1,500  originally 
agreed  upon  as  the  purchase  price  of  the  mo- 
tor car.  Upon  the  refusal  of  the  plaintiff  to 
amend  his  complaint  after  a  demurrer  there- 
to had  been  sustained,  judgment  was  en- 
tered for  the  defendant  corporation,  from 
which  an  appeal  has  been  taken  by  the  plain- 
tiff. 

Plaintiff's  complaint  evldenUy  proceeded 
upon  the  theory  that  the  defendant  corpora- 
tion was  part  and  parcel  of  the  Ohio  corpo- 
ration, and  therefore  should  be  subjected  to 
the  judgment  prayed  for.  In  this  behalf,  and 
as  a  basis  for  each  of  the  several  causes  of 
action,  the  plalntUTs  complaint  alleged  that 
the  defendant  Speedwell  Motor  Car  Com- 
,  pany  (Padflc  Coast  Branch),  was  organized 
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and  financed  subsegoent  to  tbe  transactloo  to 
salt  by  the  OUo  cotporatloii ;  tbat  tiie  OUo 
corporation  owned  all  but  two  shares  of  the 
capital  stock  of  the  defendant  corporation ; 
that  tbe  latter  was  "organized  for  tbe  pur- 
pose of  taktog  over  tbe  brndness  tbejretofore 
conducted  on  the  Padfle  Coast  by  L.  V. 
Lyn^  an  asent  for  the  Speedwdl  Uotor 
Oar  Ckmipany^  an  Ohio  corpoEatim^"  and 
that  said  <Miio  corporation  "turned  over  to 
■aid  defendant  corpora  tlon,  tbe  Speedwell 
Motor  Oar  Company  (Padfle  Coast  Brandi), 
all  of  the  basLness  and  assets  on  the  Pacific 
Coast  of  tbe  Speedwell  Motor  Car  Com- 
pany, an  Ohio  coiporation,  espedally  the 
busbtesB  and  assets  theretofore  In  charge  of 
Its  agent  L.  Y.  Ljneb." 

It  Is  claimed  npcm  behalf  of  the  plaintiff 
tbat  these  facts  are  soffldent  to  show  that 
both  corporations  are  one  and  the  same  per- 
son In  fact,  law,  and  name.  In  other  words, 
It  Is  the  contention  of  the  plaintiff  that  all 
of  the  pleaded  drcurastanees  preceding,  at- 
tending^ and  following  the  conwrate  creation 
of  the  defendant  In  tbls  state  show  that  the 
defendant  was  the  Ohio  corporation,  mer^^ 
masqaeradlng  In  California  corporate  cos- 
tome,  and  that  therefore  the  legal  Teeponal- 
UUty  of  the  defendant  arising  out  of  the 
transaction  luTolved  In  the  present  case  is  as 
a  matter  of  law  coexistent  and  co-ordinate 
with  that  of  the  Ohio  corporation. 

Tbls  contention  of  the  i^laintlff  Is  rested 
mainly  upon  the  doctrine  declared  tn  a  se- 
ries of  cases  in  tids  and  other  Jurisdictions, 
to  the  effect  generally  that  a  corporation  can- 
not evade  its  Just  debt^  avoid  th6  obligations 
of  its  contracts,  or  be  made  Immune  against 
tortloos  conduct,  by  merely  changing  its 
name  and  aBsnming  the  outward  form  of  a 
new  corporation.  San  Francisco,  etc.,  R.  R. 
Co.  T.  Bee,  48  Cal  898;  Blanc  t.  Paymas- 
ter, 96  CU.  024,  80  Fac.  765,  29  Am.  St. 
Rep.  14&;  iHisstos  CiOlfomla  Pet.  Co., 
122  CaL  378,  6E!  Pac.  155;  Montgomery 
Web  Ca  T.  Dlenelt,  133  Pa.  686,  19  AtL  428, 
19  Am.  St  Rep.  663;  Hib«mia  Ins.  Co.  t. 
Transportation  Co.,  13  Fed.  510,  4  McOrary. 
482;  Printing  Go.  v.  Orer,  69  Neb.  320. 
«B  N.  W.  666;  Long  v.  Typewriter  Co.»  1 
Tom.  Cb.  App.  668. 

[t]  We  are  of  tbe  opinion  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ant corporation,  and  therefore  it  must  be 
beld  tbat  the  demurrer  was  properly  sus- 
tained, notwithstanding  the  fact  that  tbe  low- 
er oonrt  based  its  order  austaintog  the  de- 
murrer solely  upon  the  ground  that  the  piain- 
tUTs  three  causes  of  action  were  uncertain 
in  not  respectively  and  specifically  alleging 
that  tbe  note,  money,  and  personal  property 
in  suit  bad  been  delivered  Into  the  possession 
of  tbe  defendant  corporation.  The  defendant 
cumot  be  deprived  of  the  right  to  be  heard 
here  npon  any  or  all  of  tbe  grounds  of  bis 
demurrer  merely  because  the  court  below  des- 
Isnatsd  a.Bingle  ground  as  the  rwaon  for 


its  order  sustaining  the  demurrer.  The  ef* 
&ct  of  such  nn  ozder  Is  merely  to  give  a 
reason  for  sustaining  the  demurrer ;  and,  so 
construed,  it  was  tantamount  to  an  ordoc 
sustalniug  the  demurrer  in  its  entirety. 
Therefore.  If  the  defiendantfs  demuner  be 
w^  taken  upon  any  ground,  fba  otiee  sus- 
taining the  demurrer  will  be  affirmed,  re- 
gardless of  the  reasons  assigned  therefor  by 
the  court  below.  Wakeham  r.  Barker,  82 
CaL  46;  22  Pac.  1131 ;  Sechrlst  v.  Rlalto,  etc;. 
129  Cal.  641,  62  Pac.  261.  See,  also,  Neale  t. 
Morrow.  163  CaL  446,  125  Fac.  1052. 

[2]  ^e  pleaded  facts  concerning  the  cor- 
porate creation  of  the  defendant  cannot  be 
covered  and  controlled  by  tbe  rule  stated  and 
applied  Sr  the  series  of  cases  hereinbefore 
dted.  and  so  strongly  relied  upon  by  the 
plaintiff  In  support  of  the  sufficiency  of  his 
complaint  The  doctrine  declared  in  those 
cases,  as  we  underatand  It^  Is  merely  to  the 
effect  that  where  it  Is  afOrmatlvely  alibied, 
or  the  pleaded  drcu instances  show,  tbat  In 
truth  the  creation  of  a  new  corporation  Is 
but  the  continuation  under  a  new  charter  ot 
a  pre-existing  corporation,  the  new  corpora- 
tion will  be  held  liable  for  the  debts  of  the 
old  corporation ;  and,  where  alt  of  the  assets 
and  property  ot  the  old  corporation  have 
been  transferred  to  the  new  corporation, 
such  assets  and  property  may  be  followed  by 
a  creditor  of  the.  old  corporation,  and  be 
rightfully  subjected  to  the  satisfaction  of  a 
Jnd^ent  obtained  agaln^  the  old  corpora- 
tion. In  other  words.  It  is  the  law  generally 
tbat  the  Id^tlty  of  a  corporation  Is  not  de- 
stroyed, nor  are  Its  legal  obllgationa  ohllter^ 
ated,  by  the  mere  fact  of  r^corporation 
under  the  same  or  a  different  name;  and. 
in  such  a  case,  a  transfer  of  the  corporate 
assets  from  the  old  to  tlie  new  corporation 
will,  when  warranted  by  the  [AeadingB  and 
proof,  be  considered,  under  the  familiar 
principle  of  law  applicable  to  fraudul«it  con- 
veyances, as  having  been  done  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  old  cor^ 
poratlon. 

[3. «]  No  such  situation  is  presented  by  the 
averments  of  the  plaintiff's  complaint  in  the 
present  case.  It  does  not  appear,  either  ex- 
pressly or  impliedly,  that  the  defendant  cor- 
poration was  created  in  California  as  a 
mere  continuation  of  the  Ohio  corporation. 
It  is  not  alleged  that  the  entire  business  and 
assets  of  the  Ohio  corporation  were  assum- 
ed and  absorbed  by  the  defendant  corpora- 
tion; nor  can  it  be  fairly  inferred  from  the 
pleaded  facts  of  the  present  case  that  the  Pa- 
cific Coast  business  and  assets  of  tbe  Ohio 
corporation  were  transferred  to  the  defend- 
ant corporation  to  furtherance  of  a  fraudu- 
lent design  to  defeat  the  demand  of  tbe  plain- 
tiff. In  other  words,  the  allegations  of  the 
platotiff's  complatot  do  not  compel  the  con- 
clusion that  the  corporate  Identity  and  lia- 
bility of  the  Ohio  corporation  were  merged 
In  the  defendant  upon  the  latter's  creation 
In  California.  To.the  contni7  it  afflnnattw 
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iT  andean  ttiat  the  defendant  corpoiatitni 
and  tbe  Ohio  oonwratlon  ara>  notwlttiBtand- 
tng  an  Identity  of  names  and  bnidness,  aep* 
arate  and  distinct  oiUtles,  existing  and  op- 
erating by  virtue  of  separate  and  distinct 
diarterg.  The  mere  fact  that  separately  cre- 
ated and  existing  corporatlonB  bear  the  same 
name  and  deal  In  the  same  commodities  will 
not  suffice,  even  if  the  officers  and  stockhold* 
ers  of  each  corporation  be  tbe  same,  to  create 
a  merger  of  corporate  capacity,  identity,  and 
liability.  Beale  on  Foreign  Corporations,  | 
771 ;  Thompson's  Commentaries,  etc^  {  74S7. 

Presumably  the  Ohio  corporation  is  atXU  in 
being ;  and,  for  aught  that  appears  in  the 
plalntifTs  complaint,  is  sufficiently  solvent, 
notwithstanding  the  transfer  of  a  portion  of 
its  business  and  assets  to  the  defendant  cor- 
poration, to  satisfy  tbe  demands  of  cred- 
itors. 

[6]  But  apart  from  these  considerations,  it 
may  be  fairly  Inferred  from  the  averments  of 
the  plalntifTs  complaint  that  the  Pacific 
Coast  business  and  assets  of  the  Ohio  cor- 
poration  were  transferred  to  and  held  by  the 
defendant  corporation  .merely  in  the  capacity 
of  a  general  agent  for  tbe  Ohio  corporation. 
In  short,  the  pleaded  facts  and  circnmstanc- 
es  of  the  plalntifTs  complaint  show  merely 
the  creation  of  a  corporate  agency  rather 
than  a  merger  of  corporate  Identity.  Tbe 
question  as  to  whether  or  not  the  defendant 
corporation  could  be  legally  created  for  the 
sole  purpose  of  handling  in  a  representative 
capacity  the  business  of  tbe  Ohio  cori>oratlon 
Is  not  involved  upon  this  appeal,  and  has 
therefore  not  been  considered.  Assuming  the 
validity  of  such  an  agency,  It  follows  that  the 
legal  liability  of  the  defendant  corporation 
upon  the  facts  and  circumstances  of  Qie  pres- 
ent case  is  neither  different  from  nor  greater 
than  that  of  an  ordinary  agent  Ordinarily 
an  agent  will  not  be  held  Individually  respon- 
sible for  the  obligations  of  bis  principal.  It 
could  not  be  successfully  contended  that 
plaintiff's  complaint  would  have  stated  a 
cause  of  action  against  Lynch,  the  original 
agent  of  the  Ohio  corporation;  and  clearly  a 
mere  transfer  of  the  Ohio  corporation's  Pa- 
cific Coast  business  and  assets  from  neb 
to  another  Individual  agent,  purely  for  the 
purposes  of  an  agency,  would  not  have  made 
the  latter  responsible  for  the  claim  of  plain- 
tiff, nor  have  altered  tbe  situation  of  the 
parties  to  the  present  action  with  reference 
to  their  relative  rights  and  obligations  aris- 
ing out  of  the  transaction  in  suit  By  a 
parity  of  reasoning  it  must  be  held  that  the 
mere  fact  that  the  Ohio  corporation  in  good 
faith  saw  fit  to  transfer  Its  agency  on  the 
Pacific  Coast  from  a  real  to  an  artificial  per- 
son of  Its  own  creation  would  no^  In  and  of 
Itself,  operate  to  fasten  the  le^  Uablllty 
for  Its  pre-existing  obligations  npon  the 
shoulders  of  Its  corporate  agent 

The  condnslon  which  we  have  readied 


and  expressed  concerning  the  -sufBdency  of 
the  complaint  necessarily  defeats  tlie  plain- 
tUTs  cause  of  action  against  tbe  defendant 
corporatiou,  and  raiders  onnecessaxy  a  de- 
terminatlon  of  the  question  as  to  whether  or 
not  the  demurrer  was  properly  sustained  up- 
on the  ground  of  uncertainty  in  the  partic- 
ulars stated  in  the  order  of  the  lower  court 
The  Judgment  appealed  from  is  affirmed. 

We  concur:  BIOdABDS,  J.;  KERBI- 
QAN,  J. 

KOCH  T.  SPEEDWELL  MOTOR  CAR  CO. 

(S.  F.  6881.) 
(Supreme  Court  of  California.    May  9,  191-1.) 

CouBTs  (I  212*)— Appellate  Jubisdictioii— 
Monet  Judgment— Equitable  Reuef. 
An  action  for  a  money  judgment  for  less 
than  $2,000  is  within  the  appellate  Joriadiction 
of  tbe  District  Court  of  Appeal,  and  an  applica- 
tion to  transfer  the  cause  to  the  Supreme  Court 
will  be  denied,  though  the  complaint  a^ed  for 

Xitable  relief,  but  did  not  allege  facts  on 
ch  such  relief  could  be  granted. 
[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  H  511,  513-515;  Dec.  Dig.  {  212*y 

In  Bank.  Actltm  by  John  W.  Kodi  against 
the  Speedwell  Motor  Car  ComfMuiy  (Pacific 
Coast  Branch).  From  a  Judgment  for  de- 
fendant; plaintiff  appealed  to  the  District 
Court  of  AK>eaL  140  Fac.  608.  Application 
to  transfer  cause  to  the  Supreme  Court  de- 
nied. 

Nowlln,  Fassett  &  little,  of  San  Francisco, 
for  appellant  Samuel  Knight,  of  San  Fran- 
ciscoi  t<a  respondent. 

PER  CURIAM.  The  appUcation  for  an  or- 
der transferring  this  cause  to  the  Supreme 
Court  Is  dwled.  >We  deem  it  advisable  to 
say,  however,  that  tbe  recital  In  the  opinion 
of  the  district  court  that  the  first  cause  of  ac- 
tion stated  in  the  complaint  is  an  action  to 
cancel  a  promissory  note  is  incorrect  The 
action  Is  a  suit  to  recover  money  amounting 
to  less  than  9^000,  and  the  apellate  Jnrls- 
dlction  thereof  was  In  tbe  mstiict  Court  of 
AppeaL  While  the  prayer  of  tbe  complaint 
asks  for  the  cancellation  of  the  note,  there 
are  no  allegations  of  fact  tqion  wUdi  to 
grant  equitable  relief  or  invoke  equitable 
rlsdiction. 


TOWN  OF  ST.  HELENA  v.  SAN  FRANCIS- 
CO, N.  &  C.  BY.    (Civ.  1196.) 

(District  Court  of  Appeal,  Third  Diatrict,  Ca«- 
fornia.  Feb.  24,  1914.  Rphearing  Denied  bj 
Supreme  Court  April  25,  1914.) 

1.  STBErr  Railboads  (S  24*)— Use  or  Stbesi 

— FSAKCHnSES— OONSrrBTJCTIOIf. 

A  franchise  granted  a  municipally  to 
a  railroad  company  to  maintain  tracks  in  its 
streets  most,  in  case  of  doubt  as  to  its  iDterprc 
tatlon,  be  construed  In  favor  of  tiie  mimiapiil* 
Ity  and  against  the  company. 

[EkL  Note^For  other  eases,  see  Street  Bi0' 
roads.  Cent  D1&  If  M-88,  43,  00-55,  e&-76; 
Dec.  Dig.  i  24.*] 
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2.  MUNIdPAI.  CiOBPORATIONB  (|  668*>— FBAN- 
C1IISE8— CONTBOIXING  OF  StBKETS. 

A  muuicipaljty  canoot  by  contracti  by 
granting  a  francblBe  to  a  railroad  company  to 
maiDtaln  tracka  in  the  streets,  diTsst  itscU  of 
the  power  to  control  the  streets  for  the  pubUc 
benefit 

lEd.  Note.— For  other  cases,  see  Mnnicipa] 
Corporations,  Cent.  Dig.  }  1486;  Dec.  Dig.  | 
688.*] 

a  MtJNICTPAI.  CoBFo&Aiaom  <|  688«)— IH- 
PAIBING  OBUOATION  Of  OOHTE*CT»-8TAT- 
UTEB— ObDINANCW— VaIJMTX. 

A  franchise  granted  by  a  municipality  to 
a  railroad  company  to  maintain  tracka  in  the 
streets,  TrUcb  provides  that  the  company  shall 
fn>ade  the  streets  and  maintain  the  same  in 
proper  repair  in  the  same  manner  as  the  re- 
mainder of  the  streets,  and  which  declares  that 
the  franchiBe  is  granted  snbject  to  laws  or  mu- 
nicipal regulations  in  force,  or  that  may  be  snb- 
seqnently  enacted  relating  to  the  control  of 
public  streets,  is  not  such  a  contract  between 
the  municipaJity  and  the  company  as  inTslidates 
a  BubseqneDt  statute  antboriaing  ordinances  re- 
quiring special  paving  by  the  company  and  an 
ordinance  enacted  pnrsoant  to  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1480;  Dec.  Dig.  | 

4.  Street  Sailboadb  Q  87*)— Ohdinawcks— 
Street  Improvembnt»— Piesujiptioiis. 

In  the  absence  of  anything  to  the  contrary, 
the  court  mast  presume  that  a  municipal  'or£- 
nance,  requiring  a  railroad  company  to  pave 
the  streets  between  its  tracks,  was  adopted  to 
promote  the  safety  of  the  streets  and  the  se- 
cority  of  the  public. 

(Ed.  Note.— For  other  cases,  see  Street  Bail- 
rnads.  Cent.  Dig.  ||  103,  106.  106 :  Dec  Dig.  S 
37.*] 

5.  Street  Railboads  ({  36*)— BsotiXATioN  oe 
Streets — Validitt. 

A  manidpaUty  may  enact  and  enforce  all 
reasonable  regulations  to  protect  the  pnblic  or 
the  manner  In  which  its  streets  shall  be  used, 
and  may  make  any  reasonable  regulation  as  to 
the  manner  in  which  the  tracks  of  a  railroad 
company  shall  be  constructed  and  the  condition 
in  which  they  shall  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads.  Cent  Dig.  |  92;  Dec.  Dig.  {  36.*] 

6.  CoNsnrunoiTAi.  Law  (|  134*)— Obliga- 
tion or  ConTBACTs  —  Iupairing  Obuqa- 

TIONS. 

A  franchise  granted  by  a  municipality  to 
a  railroad  company  to  maintain  tracu  in  the 
streets,  subject  to  laws  and  municipal  regula- 
tions In  force  or  that  may  be  subsequently  en- 
acted, does  not  impair  the  power  of  the  mu- 
nicipality in  the  exercise  of  its  control  of  the 
itreets  or  impose  special  paving  regolationB, 
and  where  the  company  has  agreed  to  pave 
along  its  tracks,  and  there  Is  no  provision  as 
to  how  the  ties  shall  be  laid  or  how  the  con- 
crete foundation  shall  be  placed  or  the  rails  se- 
cured, the  municipality  may  make  all  reason- 
able regulations  concendng  the  same,  and  such 
regiilations  do  not  impair  the  obligations  of  the 
contract  evidenced  by  the  franchise. 

[Ed,  Note. — For  other  cases,  see  Constltn- 
tionalLaw,  Cent  Dig.  1  344;  Dec.  Dig.  1 134.*] 

Appeal  from  gaperior  Conrt,  Napa  County ; 
Henry  C.  Oesford,  Judge. 

Mandamus  by  the  Town  of  St.  Helena 
against  the  San  Francisco,  Napa  &  Callstoga 
Bailway.  From  a  judgment  of  dismissal 
rendered  on  sostaining  a  demorrer  to  the 
petition,  plaintiff  appeals.  Reversed. 


Clarence  N.  lUggins,  of  Napa,  tor  npptA- 
lant.  Jolin  T.  Xork,  of  Napa,  for  teqKmdr 
ent 

BURNETT,  J.  The  petition  was  fi>r  a  writ 
of  mandate  to  require  respondent  to  lay  the 
street  pavement  tiltaig  Its  trades  In  a  pnblic 
street  of  petitioner  as  demanded  by  an  ordi- 
nance dnir  passed  by  said  town.  The  trial 
court  held  the  ordinance  invalid  as  impair- 
ing 0w  contract  created  hr  the  franchise  of 
the  railroad,  and  thereCc»»  sustained  a  gen- 
eral demurrer  to  the  petition.  The  appeal 
Is  from  the  Judgment  of  dismissal  following 
the  order  sustalnlns  the  demurrer.  The  pro- 
viBkms  of  the  fnnehlse  which  are  directly 
Involved  In  this  consideration  are  as  follows: 

"(1)  That  the  said  granted  his  heirs,  or  as- 
s^ns^  shall  lay  and  maintain  Its  tracks,  flniOi 
with  the  official  grade  of  all  streets,  all^s, 
lanes  or  otb»  public  highways,  within  the 
said  town  of  St  Heloia  along  or  over  vrtilch 
the  said  railroad  shall  be  constructed  and 
that  said  grantee,  his  heirs  or  asslffos,  shall 
grade  said  streets  and  maintain  the  same  in 
proper  repair,  along  ot  betwem  the  trai^  or 
trac^  and  for  a  distance  of  two  feet  on 
each  dde  of  said  track  or  tradts  in  Qie  some 
manner  as  the  rttnainder  of  said  streets  shall 
be  reqnlred  to  be  graded,  or  kept  by  the  said 
town  of  St.  Helena. 

"(2)  That  the  laying  of  said  track  or  tracks, 
switches  or  other  tumoats  shall  conform  in 
all  cases  to  the  official  grade,  where  the  grade 
of  any  of  the  said  streets  has  been  establish- 
ed and  such  streets  graded  to  such  grade, 
and  in  all  other  cases  as  near  to  the  natural 
grade  of  the  street  as  practicable,  and  when 
at  any  time  hereafter  any  part  of  the  route 
shall  be  graded  to  the  official  grade,  or  the 
grade  thereof  be  changed  or  altered  by  the 
board  of  trustees,  the  bed  of  the  road  and 
the  tracks  thereon  shall  be  made  to  conform 
therewith,    •   ♦  • 

"(8)  This  right  or  franchise  ia  granted  sub- 
ject to  all  laws  or  municipal  regulations  now 
In  force  or  that  may  be  hereafter  enacted  re- 
lating to  the  controlling,  or  use,  dicing  la 
or  occupying  of  the  public  streets  or  con- 
cerning electric  wiring  within  the  town  of 
St  Helena." 

It  appears  from  the  complaint  that  the 
municipal  authorities,  In  the  latter  part  of 
1912  and  the  early  part  of  1913.  caused  the 
roadway  of  Main  street,  for  the  full  width 
thereof,  except  the  portion  occupied  by  the 
tracks  of  respondent  and  two  feet  on  each 
side  thereof,  to  be  graded  and  paved  with  a 
6-inch  gravel  foundation  and  IH-int^  as- 
phalt wearing  surface;  that  said  work  was 
done  under  the  street  Improvonent  act  of 
1911  (Stats,  of  1911,  p.  730) ;  that  this  con- 
struction was  not  of  sufficient  strength  or 
durability  for  use  between  the  tracks  and  on 
the  sides,  "because  of  the  strain  and  stress 
to  which  said  portions  of  said  street  would 
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be  pat  by  the  passa^  of  railroad  cars  and 
trains  over  and  along  the  same."  Reaching 
this  conclusion,  the  board  of  trustees,  on  the 
10th  day  of  Novemt>er,  1012,  adopted  an  ordi- 
nance, which  Is  set  ont  in  the  complaint,  re- 
quiring the  railroad  tracks  on  snch  streets 
and  two  feet  on  each  side  thereof  to  be  grad- 
ed and  paved  In  the  same  manner  and  with 
the  same  material  as  the  rest  of  the  street, 
subject  to  the  following  modiflcations:  'The 
tracks  shall  be  laid  flush  with  the  ofBctal 
grade  of  said  street,  the  rails  to  be  secured 
to  the  ties,  on  tie  plates  three-fonrths  of  an 
Inch  in  thickness  and  the  ties  to  be  spaced  at 
thirty  Inches  apart  center  to  coiter  ezc^ 
at  joints,  where  one  tie  will  be  placed  under 
the  end  of  each  ralL  Pockets  under  the 
rails  betweoi  ties  wUl  be  dog  out  and  tiie 
oitlre  width  of  the  roadbed  brought  to  the 
form  shown  on  the  plans  hereinafter  re- 
ferred to.  and  said  pockets  and  the  space 
above  the  lerel  of  the  base  fst  the  ties  sh^ 
be  filled  with  concrete  thorqnghly  tamped 
and  woriced  Into  said  poCkets  and  brought  up 
solidly  under  the  base  of  the  rails  and  else- 
where tvonght  to  a  true  finish  one  and  one- 
half  inches  below  the  official  grade  of  said 
street  and  parallel  thereto."  Paving  bxitka 
were  also  required  at  certain  pointd  and  the 
pavem^t  surface  was  to  be  finished  with  as- 
phaltlc  paving  mixture.  Oertaln  other  minor 
details  were  enumerated,  and  for  farther  par- 
ticulars reference  was  had  to  the  plans  and 
spedflcatlons  prc^red  the  town  engineer 
and  filed  in  the  office  of  fbe  town  clerk. 

It  appears  also  tliat  after  tlie  passage  of 
said  ordinance  respond«it  graded  and  paved 
said  space  with  an  asphalt  wearing  surface 
oa  a  concrete  bads,  bnt  failed  and  refused  to 
comply  with  the  provldons  of  said  ordi- 
nance; that  the  pavement  and  fonndatioiu 
thereof  so  constructed  by  said  re^ndent 
"soon  became  and  stUl  remain  defective  and 
out  of  repair  In  that  the  foundation  began  to 
break  up  and  disintegrate,  and  the  asphalt 
wearing  surface  to  crack  in  many  places, 
and  to  break  away  along  the  raUs,  and  dete- 
rioration both  of  the  foundation  and  wearing 
surface  still  continues  and  Increases  as  time 
goes  by,  and  will  continue  to  increase,  and  Is 
due  to  the  acts  of  the  respondent  In  failing, 
neglecting,  and  refusing  to  construct  said 
pavement  and  foundations  In  the  manner 
and  form  required  by  said  ordinance" ;  that 
notice  was  given  to  the  railroad  to  repair 
and  reconstruct  its  Improvement  as  required 
by  said  ordinance;  "that  the  said  defects 
In  said  pavement  and  its  foundations  will 
result  In  the  damage  and  destruction  of  the 
pavement  on  the  entire  street;  that  it  Is 
unsightly  and  spoils  the  appearance  of  said 
street  and  makes  the  same  unsafe  and  dan- 
gerous for  other  vehicles  and  persons  law- 
fully using  the  same" ;  and  that,  for  the  rea- 
sons stated,  petitioner  is  unable  to  let  a  con- 
tract for  the  doing  of  said  work. 

[1]  It  is  not  disputed  Hut  said  franchise 


constitutes  a  contract  that  is  blndins  upon 
both  parties,  but  it  is  claimed  by  appellant 
(and  justly  so  under  the  authorltleid  that, 
in  case  of  doubt  as  to  the  interpretation  of 
said  franchise,  It  must  be  construed  In  favor 
of  the  municipality  and  against  the  xallroad. 

[2]  The  first  conslderatipn  that  attracts 
attention  Is  the  provision  in  the  contract  that 
the  franchise  Is  granted  "subject  to  all  laws 
or  municipal  regulations  now  in  force,  or  tliat 
may  be  hereafter  enacted  r^tii^  to  tbe  con- 
trol, or  use,  digging  in,  or  occupying  of  the 
public  street&"  Of  course,  regardless  of  su<di 
agreement.  It  is  well  settled  that  the  munici- 
pality cannot  abdicate  its  functions  or  by 
contract  divest  Itself  of  power  to  control  tbe 
streets  for  the  baufit  of  the  public  "The 
Improvement,  regulation,  and  control  of  the 
highways  within  a  mnniclpalil7  call  for  the 
ezerdae  of  a  delegated  governmental  power, 
a  functicm  which  the  municipality  Itaelf,  nei- 
ther by  ordinance  nor  by  oontraiet,  can  snr- 
render  or  impair."  McNeil  v.  Olty  of  South 
Pasadena,  18S  Pac.  32. 

[t]  Bnt  the  partlea  to  the  aaXA  tranchlae 
saw  fit  to  stipulate  exKoessly  that  the  valua- 
ble privilege  granted  should  be  subject  to  all 
laws  and  municipal  regulations  that  might  be 
adopted  in  pursuance  of  this  power  of  control 
and  regulation  that  Is  committed  to  the  mu- 
nicipal authorities.  It  Is  difficult  to  under- 
stand how  the  parties  could  have  expressed 
more  clearly  such  Intention. 

Turning  to  the  statutes  of  1911,  p.  763,  we 
find  in  a  law  passed  by  tiie  L^dslatnre  enti- 
tled "An  met  to  provide  for  work  in  and  upon 
streets,  avenues,  lanes,  alleys,  courts,  places 
and  sidewalks  within  mnntdpalitles."  eta, 
in  section  77  thereof,  this  provision :  "When- 
ever any  railroad  track  or  tracks  of  any  de- 
scription exist  upon  the  street  or  streets  up- 
on which  the  city  council  of  any  dty  has  or- 
dered an  improvement  to  be  made,  and  has 
excepted  therefrom  the  portions  used  by  the 
track,  between  the  rails  and  for  two  feet  on 
each  side  thereof,  •  •  •  the  said  order, 
unless  said  city  council  shall  by  resolutlou 
theretofore  passed  have  declared  the  contra- 
ry, shall  be  deemed  to  be  and  constitute  a  re- 
quirement that  the  person  or  company  hav- 
ing said  railroad  track  or  tracks  tho^on 
shall  improve  the  said  portion  with  improve- 
ments similar  in  all  respects  to,  with  tbe 
same  materials,  under  the  same  spedflcatlons 
and  superintendence,  and  to  the  like  inspec- 
tion and  satisfaction  as  those  ordered  to  be 
performed  by  said  order  ordering  the  yrotk: 
Provided,  however,  that  the  dty  council  may 
by  ordinance  require  Increased  depth  of  con- 
crete between  to  the  full  depth  of;  or  under 
the  ties,  or  both,  where  and  whenever  the 
city  council  shall,  In  Its  judgmmt  decide  that 
this  method  of  construction  is  necessary. 
The  dty  coundl  may  also  require  by  ordi- 
nance or  otherwise,  any  person  or  company 
aforesaid,  to  pave  alongside  of  and  omUga* 
ons  to  Its  rails  with  Rpedal  tTPes  of  bride  or 
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PRTln;  bloffta'*  Tbe  statute  thai  proceeds 
to  specify  the  8t^8  to  be  taken  to  eufoioe 
sDch  ordinances. 

The  Talldity  either  of  tbe  law  or  of  the 
Bald  ordinance  Is  not  assailed  In  any  way. 
Its  coQstltntionallty  or  reasonableness  Is  not 
called  In  question.  Theie  Is  no  contention, 
outside  of  the  claim  that  It  violates  the  fran- 
chlsev  that  either  said  law  or  the  ordinance 
Is  discriminatory  or  unjust  or  imposes  an  un- 
warranted burden  npim  respondoit. 

The  situation  seems,  then,  aobsbaitlally  to 
be  tbls:  The  franchise  was  gnmted  npm 
condltlott  that  It  would  be  sobject  to  "all 
laws  and  monldpa]  regulattons"  relating  to 
tbe  streets;  the.  nranlclpai  authorities  passed 
such  an  ordinance,  they  were  directly  antbor* 
ised  by  the  Legislatare  to  adopt  such  i^nla- 
tlons,  and  there  is  no  valid  objection  to  the 
legal  Integrity  of  said  ordinance  or  said  law 
of  tbe  L^ldatare.  As  llins  stated,  It  is  not 
manifest  how  respondent  can  escape  the  duty 
Imposed  by  the  ordinance. 

An  attempt  Is  made,  however,  to  avoid  this 
result  by  invoking  the  •pedal  providons  of 
the  said  trandiise  which.  It  Is  claimed,  limit 
tbe  Uatdlity  vt  respondent  to  tlie  expeue  In- 
curred In  r^Mlring  the  street  No  sndb  con- 
stmction  is  puslble  of  this  provision:  "That 
said  grantee,  his  heirs  or  asaUm  shall  grade 
said  street  and  maintain  the  same  in  prop- 
er r^air  *  *  *  In  the  same  mannw 
as  the  remainder  of  said  streets  dwU 
be  required  to  be  graded  or  kept  by  tbe 
said  town  of  St  Htiena."  It  is  aitb- 
rtantially  the  same  as  the  provision  con- 
sidered in  tike  case  of  atty  ot  JaeksonvUle 
V.  JadOHmvlUe  Street  Railroad  Goi,  20  Fla. 
690,  10  South.  690.  Therein  the  frandilse 
provided  that  reqKindent  should  ke^  the 
streets  "in  as  good  repair  and  oondltloo  as 
tbe  said  city  ke^M  the  balance  ot  said 
streets."  Tbe  clt7,  having  paved  the  balance 
of  the  street  with  cedar  hUnAB,  brought  tlie 
proceeding  In  mandamus  to  compel  the  re- 
spondent to  pave  likewise.  The  latter  clHlm< 
ed  that  It  was  under  obligation  to  repair 
only.  Hie  Supreme  Court  ot  Flortda,  in  the 
optidon,  declared :  "In  determining  the  rights 
and  duties  ot  the  rewectlve  contestants  here^ 
a  liberal  constmetlim  shoold  obtain  In  Xsvot 
of  relator.  Tbe  grant  to  the  rcqrandcnt  of 
the  right  to  use  the  streets  for  the  proaeco- 
tloa  of  Ite  business  for  profit  Is  a  benefit  and 
^vileg^  and  the  rule  Is  that  sndt  grants 
are  eonatrued  against  die  benefidarlea  (Clt> 
lag  cases.]  Taking  the  language  of  the  eon- 
tract  betwem  the  parties  here  In  Its  literal 
meastog,  Indflpcndent  of  the  rule  above  stat- 
ed, we  think  It  cannot  he  oniflned  simply  to 
K^ialrs.  Ttk»  xeepmident  most  not  only  keep 
fba  portions  ot  streets  In  good  repair,  but  in 
as  good  condition  as  the  city  ke^  the  bal- 
ance of  the  stre^  The  word  'omdltion'  Is 
deflned  by  Mr.  Webster  to  mean  "mode  or 
state  of  being;  state  or  sttaatiim  with  r^rd 
to  external  drcnmstances;  essential  quality ; 
property ;  attribtite.*  We  must  arrive  at  the 


meaning  of  this  ordinance  from  the  language 
empl<^ed  in  it ;  and,  under  the  rule  ot  con- 
stmctioQ  applicable  in  such  cases,  we  think 
that,  when  the  city  paves  the  balance  of  the 
streets,  the  duty  under  it  devolves  upon  the 
respondent  company  to  pave  between  its 
tracks  and  two  feet  on  each  side.  When  the 
dty  paves,  if  the  railroad  company  declines. 
It  cannot  be  said  Hi&t  It  baeps  the  parts  ot 
the  streets  in  question  In  as  good  condition, 
or  in  as  good  state  ot  being  or  essential  qual- 
ity as  the  dty  keeps  tiie  balance.  The  cases 
cited  counsel  tor  respondent  hold  that  the 
duty  to  repair  does  not  indude  the  doty  to 
pave.  They  do  not  go  beyond  this,  we  think." 
The  same  may  be  said  of  the  two  cases  upon 
which  respondent  relies  here,  nankely,  Gl^ 
of  Caiicago  V.  EUieldcui,  9  WaU.  (K^  19  Li  Ed. 
B94;  Westwn  Pav.  Jb  Smvly  Co.  v.  Gltisens 
St  BaUway  Go^  128  Ind.  S26,  S6  N.  B.  188, 
28N.  a8S.10L.B.A.77a26  Am.  St  Bep. 
482.  The  formor  Is  dlstlng^dsbed  in  the  Ci^ 
of  Jacksonville  Oaa^  and  the  lattw  In  the 
lata  Indiana  case  ot  Cohunhns  St  By.  Co. 

City  of  Columbos,  4S  Ind.  Aw  266,  88  N. 
E.  88.  For  other  authorlttes  In  support  at 
tytpellantfs  contention,  reference  may  be  had 
to  New  Torik  Gitr  Harlem  Bridge,  eta,  Go., 
186  N.  T.  804,  78  N.  E.  1072;  Unooln  St  R. 
Go.  V.  lilncoln,  61  Neb.  109,  84  N.  W.  802; 
Dillon's  Mnnldpal  Corporations  (Cth  Ed.)  | 
1276. 

It  may  te  added  that  the  additional  re- 
quirement as  to  tlie  foundation  snd  the  sur^ 
face  of  the  paving  between  and  on  each  aide 
ot  the  tradu  for  a  dlstanoe  of  two  feet  must 
be  eonsldraed  in  this  proceeding  as  necessary 
In  order  to  maintain  said  pavement  in  pn^ 
er  repair  to  correspond  with  the  remainder 
of  the  street  We  must  presome,  of  course, 
that  the  municipal  authorities  were  fully  ad- 
vised as  to  the  idtuation*  and  that  no  ^rt 
was  made  or  contemplated  to  harass  or  un- 
justly discriminate  agabist  respmidait  In- 
deed, as  already  appears,  the  complaint  Itself 
sets  forth  the  reason  why  the  stronger  foun- 
dation was  lequiredt  and  It  ssons  quite  rea- 
sonable 

(4]  And  It  must  bs  said  that  it  does  not 
aniear  that  the  other  provlBlons  are  at  all 
nnnawmaUe  or  oppressive  We  must  as- 
smna  that  tbe  regulations  were  adopted  to 
promote  the  safety  of  the  streets  and  the 
securtty  ot  the  public 

[I]  In  fact,  t^iere  te  no  doubt  that  nearly 
It  not  all  these  regulations  were  within  the 
gesecal  rule  stated  In^  Gya  861. 862.  as  fol- 
lows: "A  mnnidpalltr  may  enact  aoA  ea- 
force  all  zeaaonaUe  regnlatinis  for  the  pro- 
tection of  the  public  or  to  the  manner  in 
which  taie  streets  shall  be  used.  •  *  •  It 
may  make  any  reasonable  and  neoessaiy  reg- 
ulation as  to  the  manner  In  which  the  tracks 
of  the  railroad  company  shall  be  constructed 
and  the  condition  In  whldi  they  shall  be 
maintained  *  *  *  or  require  all  work  of 
construction  and  repair  to  be  done  under 
municipal  direction  and  r^ulatloo."  This 
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principle  is  Ulustrated  and  applied  in  a  great 
many  cases  which  have  been  cited  by  ap- 
pellant It  is  probably  solUclent  to  add 
Waterloo  v.  Waterloo  St  By.  Co.,  71  Iowa, 
193,  32  N.  W.  329 ;  City  of  Baltimore  t.  Bal- 
timore Trust  A  Guaranty  Co.,  166  U.  S.  673, 
17  Sup.  Ct  696,  41  L.  Ed.  1160;  Chicago, 
Burlington  &  Qulncy  By.  Co.  v.  State  ex  rel. 
Omaha,  170  U.  S.  57,  18  Sup.  Ct  513,  42 
L.  Ed.  94S ;  Weatem  Union  Tele^aph  Co.  v. 
City  of  Richmond,  224  U.  S.  160,  32  Sup.  Ct 
449,  56  L.  Ed.  710 ;  and  City  of  Pomona  t. 
Sunset  Tel.  &  Tel.  Co.,  224  C.  S.  830,  82  Sap. 
Ct.  477,  56  L.  Ed.  788. 

[6]  The  fact  that  these  mattera  of  detail 
are  not  specified  in  the  contract  cannot,  of 
course,  impair  or  affect  the  power  of  the  mu- 
nicipality In  the  exercise  of  its  control  of  the 
streets  to  Impose  such  regnlatlons.  As  sug- 
gested by  appellant,  it  Is  plain  that  the  fran- 
chise Is  not  a  limitation  of  the  power  of  the 
municipality  in  these  mattere,  bat  it  Is  rather 
a  limitation  upon  the  power  of  the  railroad, 
and  any  doubt  about  authority  in  the  prem- 
ises must  be  resoWed  in  fiivor  of  tlie  mnnlo- 
ipality. 

In  tibe  Qty  of  Waterloo  Case,  supra,  it  was 
held  that:  "Where  a  city  has  granted  to  a 
corporation  the  privilege  to  construct  and 
maintain  a  street  railway  in  the  streets  and 
alleys  of  the  city,  the  grant  providing  that 
the  trade  of  the  railway  shaU  be  made  to 
conform  to  the  established  grade  of  the 
streets,  bat  containing  no  prortekms  as  to  the 
rail  which  shall  be  used  on  the  track,  or  the 
gauge  npon  which  it  shall  be  constnicted,  the 
city,  under  its  ordinary  powers,  has  power  to 
i^nilate  the  manner  In  which  tiie  track  shall 
be  constmcted." 

In  the  Baltlmwe  Cm,  snpra,  the  United 
States  Supreme  Court  held  that  "the  ri^t  of 
a  street  railway  company  nnder  an  ordinance 
granting  permtesion  to  lay  tracks  in  streets 
is  subject  to  reaaonablft  regnlatlons  by  sab- 
sequent  ordinances  as  to  the  ose  of  streets," 
and  tliat  "an  ordinance  restrlctlnB  a  street 
railway  company  to  a  single  tnck  for  1,100 
feet  in  a  narrow  and  busy  fhoroaghfkre  Is 
not  an  anreasonable  restriction  of  its  ri^ts, 
or  a  material  modification  oC  a  prior  or* 
dinanoe  granting  the  company  permission  to 
lay  double  trac^  in  the  strei^  for  many 
miles." 

The  same  court,  in  the  Clklcago,  Burlington 
&  Quincy  Cas^  snpra,  declared  that  "a  con- 
tract between  a  dty  and  a  ntilroad  company 
to  participate  in  the  eonstractlon  of  a  Tiaduct 
in  Tiew  of  their  mntaai  doty  to  the  public  Is 
not  violated  by  a  statute  and  ordinance  com- 
pelling the  railroad  company  to  repair" ;  and 
It  was  held  Uiat  "ttie  maintenance  ot  a  safe 
viaduct  ovw  railroad  tracks  at  an  important 


street  crossing  •  •  •  cannot  be  taken 
out  of  the  police  power  of  the  Legislature  by 
contract  between  the  city  and  railroad,  com- 
pany." 

In  the  case  of  Laclede  Gaslight  Co.  Mur- 
phy, 130  Mo.  10,  31  S.  W.  BM,  81  U  R.  A. 
798,  the  respraident  held  a  franchise  trom  the 
state  of  Missouri  to  supply  the  city  of  St 
Louis  with  gas  and  oUier  artifldal  light; 
the  franchise  providing  that  "to  that  end"  it 
"may  establish  and  lay  down  all  pipes,  fix- 
tures, and  other  things  properly  required,  in 
order  to  do  the  same."  The  dty  of  St.  Louis 
passed  ordinances  containing  many  regula- 
tions as  to  the  manner  in  irtiich  the  work 
should  be  done,  and  the  Supreme  Court  of 
the  United  States  held  that  the  company  was 
subject  to  such  reasonable  regnlatlons  as  the 
dty  de«ned  best  for  the  iniblic  safety  and 
convenience.   These  end  other  cases  lead  ii* 
resistibly  to  the  conduslon  that  since  re- 
spondent here  agreed  in  its  contract  to  pave 
along  its  tracks,  and  there  Is  no  provision  as 
to  the  manner  in  which  the  ties  shall  be  laid 
or  how  the  concrete  foundation  shall  be  plac- 
ed, or  the  rails  secured  to  the  ties,  or  the 
character  of  the  rails  to  be  used,  or  whether 
or  not  paving  shall  be  used,  under  the  power 
in  reference  to  the  streets  accorded  to  the 
municipal  agents  th^  have  toll  authority 
to  make  all  necessary  and  reasonable  regula- 
tions concerning  the  same,  and  it  cannot  be 
held,  from  the  record  before  us,  that  in  any 
respect  they  have  exceeded  sudi  authority. 

The  limitation  upon  the  action  of  the  mu- 
nidpality  is  clear^  stated  by  Jadge  Dillon 
when  he  dedares  that  the  franchise  is  "pn^ 
ertj  which  cannot  be  destroyed  or  taken  trom 
the  grantee  or  rendered  uselera  by  the  ar- 
bitrary act  of  the  monidpal  authorities  in 
preventing  the  grantee  from  using  the  dty 
streets  for  the  pu^wsea  ot  the  grant,"  and 
the  regulationa  "must  be  such  as  are  called 
for  by  a  fiair  consideration  of  the  public  wd- 
fare,  must  be  reasonable  in  thdr  character, 
and  must  not  be  sudi  as  to  defeat  the  purpose 
of  ttie  grant"  DtUon's  Mani<^>al  Oorpoia- 
tions  (6th  Xd.)  S  1268. 

Even  upon  the  strictest  construction  of  the 
franchise  in  favor  of  xespon^nt,  there  can  be 
no  possible  doubt  fliat  a  cause  of  actl<m  was 
stated  against  it  in  reference  to  the  unsafe 
and  dangerous  condition  of  On  pavonent 
which  13ie  franchise  expressly  reaulres  it  to 
repair.  If  the  ordinance  is  valid  in  part  it 
should,  of  course,  to  that  extent  be  enforced. 

We  are  entirely  aatlBfied,  however,  that  no 
sufficient  reason  appears  for  holding  said 
ordinance  Invalid  in  any  reject;  and  ttte 
Judgment  la  revwsed. 

We  concur:   OHIFHAN,  P.  J.t  HART.  J. 
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TOWN  OF  ST.  HELENA  v.  SAN  FRAN- 
CISCO, N.  &  C.  BY.   (S.  F.  6926.) 

(Sapreme  Court  of  California.  April  2T,  1914.) 

SiBEEx  Sazxwune  (|  87*)— Un  or  Stbsets— 
E^uiCHiSES— OBuaxTions  Ihposbd. 

A  franchise  to  maintain  tracks  In  streets  of 
a  town  granted  to  a  company  under  OIt.  Code, 
I  488,  ragoiilnK  ttreet  tauroads  to  plank,  pave, 
or  macaounixe  the  entire  length  of  the  street 
used  by  their  track,  between  toe  raiU,  and  for 
two  feet  on  each  side,  requires  the  company  to 
either  p4ank,  pave,  or  macadamise  the  part  of 
the  street  desixn&ted  as  the  proper  city  autboi- 
ity  may  lawfully  direct. 

(Ed.  Note.— For  other  cases,  see  Street  Rail- 
rosdii.  Cent  Dig.  H  103,  lOS,  126;  Dec.  Dig. 
I  37.'3 

In  Bank.  Appeal  from  Superior  Court, 
Napa  County;  Henry  O.  Gesford,  Judge 

Mandamus  by  the  Town  of  St  Helena 
against  the  San  Francisco.  Napa  &  Calistoga 
Railway.  There  was  a  Judgment  of  the  Dis- 
trict Court  of  Appeal  reversing  a  judgment  of 
^^'ffn'lwi'l  rendered  on  sustaining  a  demurrer 
to  the  petition  (140  Pac.  600),  and  defendant 
petitions  for  rehearing.  Denied. 

Clarence  N.  Biggins,  of  Napa,  for  appel- 
lant Jobn  T.  York,  of  Napa,  for  respondent 

FEB  CUBIAM.  The  petition  of  the  re- 
spondent tor  a  rehearing  after  Judgment  In 
the  dlstxlct  court  of  appeal  is  denied. 

The  respondent  in  support  of  its  petWon, 
contends  that  the  Cranchise  under  which  tlie 
respondent  Is  operating  does  not  requive  it 
to  pare  the  streets,  but  only  to  grade  them 
and  keep  them  in  proper  reiulr  between  the 
trails,  and  for  two  feet  on  each  side  there- 
of, and  that  the  police  power  does  not  em- 
brace the  auth<ulty  to  compel  a  street  rail- 
way occupying  the  streets  of  a  dty  to  pave 
the  streets,  between  its  tracks,  or  Elsewhere, 
or  at  all;  tbat  such  power  mast  be  founded 
upon  the  contract  betweoi  the  etty  and  the 
company  whereby  tbe  franchise  is  granted  oe 
vpon  some  Talld  contract  obligatlmi  of  tSu 
company.  It  Is  unnecessary  to  consider 
whether  or  not  tibe  terms  of  the  franchise  of 
the  defendant  reqnlres  it  to  pave  tibe  streets. 
"Hie  franchise  was  granted  under  the  provi- 
dons  of  section  496  of  tlie  CItU  Code,  and 
that  section  requires  street  railroads  to 
"plank,  para,  or  macadamise  the  entire 
length  of  the  street  used  by  tb^  track,  be- 
tween the  rails,  and  for  two  feet  on  each 
side  thereof."  Ibis  can  only  mean  that  sach 
company  most  eittier  plank,  pare,  or  macad- 
imlze  that  part  of  the  street  as  the  proper 
dty  anthori^  may  lawfully  direct  It  is  a 
anutltuent  part  of  tbe  contract  grantlDg  the 
fttoehlae,  ttaongb  not  expressed  thwein  in 
tertna  Tbe  company  is  therefore  bound  by 
eratrsct  to  pave  the  street  in  aoBOrdance  with 
tbe  dty  ordinance,  and  It  is  not  necessary  to 
Bay  whether  or  not  tbe  dty.  by  vlrtne  of  its 
police  poT.-ers  alrae.  eonld  compel  it  to  do  so. 


KELLY  T.  BARNBT,  Sheriff.    (Civ.  1311.) 
(District  Court  of  Appeal,  First  Dutriet.  Cali- 
fornia.  March  9,  1914.) 

SBXBinS  AHO  CONBTXBUS  (|  48*)— SAUB— 
PATVXnT  or  Bin— PUBOHASE  BT  Obbditob~ 
CoimiBSIONB. 

Under  Code  Civ.  Proc.  681-700,  regu- 
latins  sheriffs'  sales  upon  execution,  no  dis- 
tinction is  made  between  judgment  creditors  as 
purchasers  and  others,  and  section  695,  requir- 
ing payment  of  the  purchase  price  In  cash,  ap- 
plies to  the  judgment  creditor  who  purchases, 
so  that  tbe  sheriff  is  entitled  to  recave  his 
commission  for  a  sale  to  such  purchaser. 

[Ed.  Nota,--For  other  cases,  see  Sheriffs  aud 
Constables,  Gent  Dig.  $  75;  Dec.  Dig.  S  4S.*] 

Appeal  from  Buporlor  Court,  Alameda 
County ;  Wm.  S.  Wells,  Judge. 

Action  by  John  F.  Kelly  against  Frank  Bar- 
net  Slieriff.  Judgment  tor  the  defendant 
and  plaltttlfl  appeals.  Affirmed. 

Daniel  O'C^nnell.  of  San  Francisco,  for  ap- 
pellant John  J.  Allen,  of  Oakland,  and 
Reld  St  Dosler,  of  San  Frandsoo,  for  re- 
spondent 

BIGHARDS,  J.  This  is  an  appeal  from  a 
JndgniCTt  entered  after  an  order  sustaining 
a  general  demurrer  to  the  complaint;  the 
plalntlfl  declining  to  amend. 

The  action  was  In  the  nature  of  an  appli< 
cation  for  a  writ  of  mandate  to  compel  the 
defendant  as  sberilE  of  Alameda  county, 
to  make,  a»cnte^  deliver,  and  record  a  cer- 
tificate of  sate  upon  executioD  of  certain  real 
property,  in  favor  of  the  plaintiff  as  the  pur^ 
tihfwer  thereof  at  sudi  sale.  The  following 
are  the  essential  facts  set  forth  in.plalntlfrs 
application  for  the  writ:  The  plalntifT.  as 
tmstee  in  bankruptcy  of  the  estate  of  James 
Treadwell,  brought  an  acdcm  against  one 
John  Treadwell  to  recover  the  sum  of  about 
$49,000  alleged  to  be  due  by  the  latter  to  said 
estate  in  bankruptcy,  and  in  said  action  caus- 
ed an  attacSiment  to  be  levied  upon  certain 
real  property  in  the  county  of  Alameda.  The 
plaintiff  obtained  Judgm^t  In  said  action  for 
the  sum  of  $ffi,719.77,  and  thereupon  caused 
a  writ  of  ezecutltm  to  issue  and  be  levied 
upon  said  property.  At  the  sale  by  tbe  sher- 
iff under  said  wilt  plaintiff  was  the  only  bid- 
der, and  he  hid  in  Uw  property  for  the  full 
sum  of  his  Judgment  and  costs,  which  then 
agsregated  the  sam  of  160/100.48.  At  the 
time,  of  the  levy  of  the  writ  of  execution 
plaintiff  paid  the  defendant  as  sheriff,  the 
snm  of  ^  cm  acGonnt  of  the  coets  and  ex- 
penses of  auCh  levy  and  sate;  but  be  has 
not  paid  or  tendered  to  the  defendant  as 
such  sheriff  or  otherwise,  any  other  sums  of 
mon^  cm  account  of  said  sale  or  of  tbe  sum 
bid  by  tbe  plalnUff  as  the  purchas«  thereat ; 
but  lo  lien  thereof  he  has  tendmd  to  the 
defOndant  as  sheriff  and  as  the  officer  con< 
ducting  said  sale,  a  recdpt  tor  the  fall 
ameut  of  plaintiff's  Ud  for  the  property, 
and  has  thereupon  demanded  that  tbe  de> 
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f^dant,  as  such  sheriff,  make,  Issue,  deliver, 
and  cause  to  be  recorded  a  certlflcate  of  sacb 
sale  In  plaintiff's  favor.  The  defendant,  as 
sheriff,  declines  to  do  this  for  the  reason  that 
his  commissions  npon  the  sale,  amounting  to 
the  sum  of  $258.93,  have  not  been  paid. 

The  appellant's  contention  Is  that,  being 
the  Judgment  creditor  in  the  action  wherein 
the  execution  was  issued  and  the  execution 
sale  conducted,  and  having  bid  In  the  prop- 
erty for  the  amount  of  his  Judgment  and 
costs,  he  was  not  required  to  go  through  the 
formality  of  paying  over  to  the  sheriff  the 
amount  of  his  bid  In  cash  In  order  to  have 
the  sheriff  repay  It  to  him  In  satisfaction  of 
his  judgment;  and  that,  In  lieu  of  making 
such  payment,  he  was  entitled  to  hand  the 
sheriff  a  receipt  in  full  of  the  amount  doe  on 
the  Judgment  as  the  equivalent  of  the  cash 
to  be  paid  on  Ms  bid ;  and  hence  that  the 
sheriff,  not  being  entitled  to  rec^ve  any 
casta,  and  not  actually  receiving  or  collecting 
any,  was  not  entitled  to  charge  commissions 
on  the  collection  npon  execution  of  Qie 
amount  dne  on  the  Judgment. 

This  specious  contratlon  of  the  plaintiff 
finds  no  authority  to  support  It  in  the  Uiw 
relating  to  execution  sales.  Sections  681  to 
700  of  the  Code  of  Civil  Procedure  govwn  the 
issuance  and  enforcement  of  writs  of  execn- 
tlon,  and  prescribe  the  powers  and  duties  of 
the  officers  executing  the  same.  The  plain 
Intendm^t  of  these  sections  Is  that  sales  of 
property  under  execution  shall  be  condacted 
for  caab,  and  that  snccessfnl  bidders  shall  be 
prepared  to  pay  ttae  amount  of  their  bids  In 
cash  at  the  time  of  ttae  sale.  No  distinction 
is  made  between  purchasers  who  are  also 
Judgment  creditors  and  those  wbo  are  not 
It  is  true  that  Hie  Judgment  creditor  who  bids 
in  tile  pnverty  for  tiw  amount  (tf  his  Jndg- 
ment  may,  as  a  matter  of  convenience,  ar- 
range with  the  officer  making  the  sale  to 
have  ttae  latter  accept  tais  receipt  for  the 
amonnt  of  ttie  Judgment  in  Ueu  of  ttae  casta 
payment  reqalred  bis  bid ;  but  the  aOeet 
is  not  bound  to  do  this,  and  mi^  in  every 
or  any  instance  require  the  successful  bidder 
to  faj  in  cadk  ttae  wnount  of  tals  bid  at  the 
close  of  the  sale.  Code  Oiv.  Proc  I  695.  The 
sheriff  in  this  case  evidently  took  this  posi- 
tion, and  was  also  eviduitly  led  to  do  so  by 
ttae  dalm  of  ttae  appelant  ttaat  be  taad  no 
right  to  charge  and  collect  tals  commission 
because  he  had  not  actually  collected  ttae 
money  on  the  execution.  We  have  no  doubt 
ot  the  soundness  of  ttae  respond^t's  posi- 
tion. As  sheriff  he  was  not  bound  to  make, 
execute,  deliver,  or  record  a  certlflcate  of 
sale  to  a  bidder  who  taad  not  become  a  pur- 
tdiaser  by  paying  or  tendering  in  cash  the 
amount  of  his  bid  for  the  property ;  nor  was 
he  bound  to  accept  the  proffered  receipt  of 
the  Judgment  creditor  In  lien  of  such  pay- 
ment Ttae  case  r^ts  tliere  so  far  as  it  Is 
disclosed      the  material  averments  of  the 


complaint  The  bidder,  not  having  paid  or 
tendered  the  cash  amount  of  his  bid,  did  not 
become  a  purchaser  at  the  sale,  within  the 
contemplation  of  the  statute,  and  had  no 
right,  therefore,  to  demand  a  certificate  of 
sale;  and,  the  sheriff  not  having  as  yet  col- 
lected any  money  on  the  execution,  no  ques- 
tion as  to  his  right  to  charge  or  collect  a  com- 
mission could  properly  arise  in  this  case. 
PoL  Code,  I  4300b. 

The  authorities  relied  upon  by  the  appel- 
lant have  no  application  to  the  case  at  bar, 
for  the  reason  ttaat  ttaey  relate  to  the  rights 
of  a  purchaser  at  execution  sales,  to  which 
position,  as  has  been  seen,  the  appellant 
never  attained.  We  think  the  dttnurcer  was 
properly  snatalned. 

The  Judgment  Is  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 


SINBHEniKR  BROS.  v.  KELSHAW  et  sL 

(Civ.  1827.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fontla.   March  7.  1914.) 

FBATTDtnSlfT  CONTXTANOBS  (f  296*)— tASSZOH* 
MBNTS— SCFFTCIEMCT  OF  EVIDBNCK. 

Evidence  held  to  sustain  a  finding  that  an 
assignment  of  an  interest  in  a  crop  ot  beans 
was  not  made  to  defraud  plaintiff  and  preveiA 
it  from  satisfying  Its  jodgment  against  the  as- 
signor. 

FBd.  Note.— For  other  cases,  see  Fraudulent 
ConveyanceB,  Cent.  Dig.  SS  892-895 :  Dec.  Dig. 
{  298.*] 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County ;  E.  P.  Unangst,  Judge. 

Action  by  Slnshelmer  Bros,  against  John 
Eelahaw  and  another.  From  an  order  deny- 
ing  plaintiffs*  motion  for  a  new  trial,  tber 
appeal.  Affirmed. 

a  p.  Kaetod,  of  Sea  Lots  OtilMpo,  for  k»- 
pellaata:  Paul  M.  Qngg,  of  Son  Lois  Oblqw, 
and  0.  n.  Armstroiv,  ot  Santa  Marls,  for  re- 
spondmts. 

KERRIGAN,  J.  Judgmoit  in  this  case 
went  for  defmdant  A.  J.  Sousa  against  the 
plaintiff.  Thereafter  plalntifTs  motion  for  a 
new  trial  was  denied,  and  from  sndi  ord«r 
it  now  prosecutes  this  appeal. 

In  May,  1906,  Frank  O.  Lncas,  as  security 
for  the  payment  of  a  promissory  note,  gave  to 
A.  J.  Souza  a  mortgage  on  his  crop  of  beans, 
and  at  the  same  time  bis  wife,  Emilia  Lucas, 
as  further  security  for  the  same  note,  execut- 
ed to  Souza  a  chattel  mortgage  on  certain 
horses,  farming  implements,  and  other  per- 
sonal propwty,  being  bet  separate  property 
acquired  fnmi  her  formu  hnrtiand,  then  de- 
ceased. 

In  November,  1906,  the  plaiatiff  recovered 
a  Judgment  against  Frank  6.  Lucas,  which 
was  regnlariy  entered  and  docketed.  Disput- 
ing the  validity  of  the  crop  mortgage  held 
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by  Sonza,  It  caused  the  sheriff  to  t&ke  the 
crop  1)7  Tirtne  of  a  writ  of  attachmoit  dl- 
ncted  agftlnat  the  property  of  Lucas,  where- 
upon SoQsa  brongbt  suit  to  foreclose  said 
mortgage,  nnder  wtaltib  action  the  beans  were 
placed  in  the  hands  of  defendant  Kelsbaw  as 
teoelTW.  In  attacblng  the  crop  of  beans  the 
plaintiff  did  not  pay  or  tender  to  the  mort- 
gagee Uw  amount  of  the  mortgage  and  In- 
terest or  dqiKnit  the  amomit  thereof  with 
tbe  ooDnty  clo-k  cnr  treasorer,  as  provided  bj 
section  2960  of  the  ClvU  Code,  and  the  trial 
court  therefore  found  the  Attachment  pro- 
ceeding to  he  Illegal.  It  also  held  that  the 
cbattel  mo-^ge  was  made  in  good  faith. 
Accordingly  a  decree  was  entered,  directing 
that  tbe  beans  be  sold  to  satisfy  the  mort- 
gage. ndB  judgment  was  affirmed,  flnt,  by 
the  District  Court  of  Appeal,  and  sabse- 
qamtly  by  Uie  Supreme  Court  156  OaL  4S0, 
106  Pac  418.  Within  a  month  after  Uw  Dis- 
trict Court  ot  Appeal  had  decided  the  cause^ 
and  nearly  ten  monUis  before  the  judgment 
therein  waa  affirmed  the  Supreme  Court, 
to  wit,  on  January  20.  190e,  Lucas  executed 
an  assignment  to  Souca  of  all  his  interest  in 
said  crop  of  beans ;  the  consideration  being 
that  Sonza  would  release  the  cbattel  mor^ 
gage  on  the  personal  property  of  Mrs.  Lucas; 
and  would  look  solely  to  the  crop  of  beans 
for  the  satlsfAetion  of  Lucas'  indebtedness  to 
hho,  and  .would  also  pay  all  costs  and  ex- 
penses growing  out  of  the  litigation  concem- 
log  the  chattel  mortgage,  whether  covered  by 
the  Judgment  of  foreclosnre  or  not  Short- 
ly Uiereafter,  uid  long  prior  to  tbe  time 
when  the  garnishment  in  the  present  case 
WM  levied,  Souza  gave  the  recover  notice 
(tf  the  assignment. 

In  March,  1909,  by  stipulation  of  the  par- 
ties, the  beans  were  sold,  and  they  brought 
mnething  In  excess  of  fSOO  more  than  was 
Beceasary  to  satisfy  tbe  judgment  in  favor 
of  Souza.  Plaintiff  claims  that  this  snm 
should  be  applied  on  account  of  its  Judgment 
Defraidant  Sonza,  on  the  other  hand.  Insists 
tliat  such  excess  b^ongs  to  him  by  Tirtoe  of 
the  assignment 

As  stated  by  counsel  for  the  plaintiff,  the 
only  question  involved  in  the  case  is  the  va- 
lidity of  the  assignment  It  Is  plaintiff's  con- 
tention that  the  assignment  was  made  with 
intent  to  defraud  it  and  prevent  It  from  sat- 
isfying any  part  of  Its  judgment  against 
Lucas;  also  that  it  was  made  without  any 
consideration,  and  is  therefore  void. 

While,  as  we  have  seen,  the  beans  brought 
orer  $500  more  than  the  snm  necessary  to 
satisfy  the  judgment  of  foreclosure.  It  was 
by  no  means  certain  at  tbe  time  the  assign- 
ment was  made  that  when  the  beans  should 
be  sold,  the  market  value  would  be  as  high 
as  It  ultimately  proved  to  be,  for  at  several 
periods  during  the  pendency  of  the  action  the 
marlEet  value  of  this  product  was  so  low 
that,  had  the  beans  been  sold  at  any  of  sudi 


times  the  amount  realized  would  not  have 
been  sufficient  to  satisfy  the  Souza  judgment 
Not  only  was  the  profit  if  sjry,  which  Souza 
might  make  on  a  sale  of  the  beans  uncertain, 
but  there  was  also  a  doubt  as  to  the  result 
of  the  litigation  concemlug  the  crop,  which 
was  at  that  time  pending  in  tbe  Su^wue 
Court  In  addition  to  those  matters  Souza, 
aa  agreed,  released  the  chattel  mortgage  on 
the  separate  personal  property  of  Mrs.  Lucas, 
and  undertook  to  and  did  pay  all  the  expens- 
es of  the  litigation,  a  very  substantial  por- 
tion of  wlilcb  was  not  taxable  as  costs  of  suit 

We  think  it  is  seen,  from  this  brief  re- 
sume of  the  facts,  that  it  cannot  correctly  be 
said  that  there  is  no  evidence  to  sustain 
the  findings  of  the  court  la  favor  of  the  va- 
lidity of  the  asslgument 

The  order  Is  affirmed. 

We  concur:  LENNON,  P.  J.;  RICH- 
ARDS, J. 


LEVINDALE  LEAD  &  ZINC  MINING  CO. 
et  al.  V.  COLEMAN.    (No.  2626.) 
(Supreme  Court  of  Oklahoma.    May  7,  1914. 
Bebearing  Denied  May  12,  1914.) 

(SvUabua      the  CowrtJ 
Indians  (t  16*)— Aixotmxwts  Ragnaonows 

ON  AUENAXION. 

C,  a  white  man,  married  Mary  C.  a  fuU- 
blood  member  of  tbe  Osage  Tribe  of  Indians,  of 
which  marriBge  one  child,  a  son.  was  bom  on 
the  27th  of  Febmary,  1906.  The  son  died  a 
few  hours  after  bis  birth,  and  the  wife  died  the 
following  day,  both  Intestate.  G.  inherited  from 
both  decedents  certain  land&  which  were  allot- 
ted to  them  under  the  act  of  Congress  of  June 
28,  1906  (34  SUt  639,  c.  3572),  which  lands 
he  afterwards  conveyed  to  the  L.  L,  &  Z.  M. 
Co.,  a  corporation.  Neither  0.,  his  wife,  nor 
son  had  ever  procured  certificates  of  competen- 
cy. Held,  that  the  restrictions  upon  alienation 
imposed  by  tbe  above  act  attach  to  and  run 
with  the  laud,  and  the  inability  to  convey  dis- 
qualifies tbe  white  heir  as  well  as  the  immediate 
Indian  allottees. 

[Bd.  Note.^For  other  cases,  see  Indtaus, 
Cent.  Dig.  H  17,  20,  84, 37-44;  Dee.  Dig.  |  Ifi.^ 

Api»eal  from  District  Court,  Osage  Coun- 
ty ;  John  J.  Shea,  Judge. 

Action  by  Gbailes  Coleman  against  the 
Levfndale  Lead  &  Zinc  Mining  Company 
and  others.  Judgment  for  plalnttl^  and  de- 
fendants bring  error.  Affirmed. 

Geo.  B.  Denlson,  of  Vlnlta,  for  plaintiffs 
in  error.  S.  B.  King,  of  Tulsa,  and  P.  A. 
Shlnn,  of  Fawhuska,  for  defendant  In  error. 

KANE,  O.  J.  This  was  an  action  com- 
menced by  the  defendant  in  error,  plaintiff 
below,  against  the  plaintiffs  in  error,  de- 
fendants below,  to  cancel  and  set  aside  cer- 
tain deeds,  made,  executed,  and  delivered  by 
the  plaintiff,  purporting  to  convey  to  the 
defendants  certain  inherited  lands  in  the 
Osage  Nation.  After  the  issues  were  made 
up,  the  court  below  sustained  &  motion  by 
the  plaintiffs  for  judgment  upon  the  plead- 
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logs,  and  entered  judgment  acoordlngly,  to 
revMse  whldi  tUa  piQceedlng  In  error  waa 

commenced. 

It  seems  that  the  plaintiff,  a  white  man, 
married  one  Mary  CSie^he-walla,  a  fnll-blood 
member  of  the  Osage  Tribe  of  Indians,  In 
January,  1006,  of  which  marriage  a  aon, 
Joseph,  was  bom.  The  son  lived  but  a  few 
hours  after  his  birth,  and  the  wife  and 
mother  died  the  following  day.  The  son  was 
enrolled  as  a  member  of  the  tribe,  and  he 
and  his  mother  recelTed  allotments  as  such. 
The  plaintiff,  who  was  also  an  enrolled  mem- 
ber of  the  tribe,  inherited  the  land  in  con- 
troversy from  his  wife  and  son.  The  qnes- 
tlon  Is,  Were  the  restrictions  upon  alienation 
removed  from  the  lands  in  controversy  at 
the  time  the  plaintiff  executed  the  deed  he 
now  seeks  to  set  aside,  neither  he,  his  wife, 
nor  bis  son  having  procured  certificates  of 
competency?  Recently  a  similar  question 
haa  been  answered  in  the  negative  by  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  In  the  case  of  W.  U. 
Aaron  and  M.  L.  Levin  v.  United  States  of 
America,  183  Fed.  347.  In  that  case  it  was 
held  that: 

"(1)  Lands  of  full-blood  Osage  Indian  al- 
lottees, selected  by  and  allotted  to  them  be- 
fore their  decease,  were  Inalienable  by  their 
fuU-blood  heirs  In  March,  190&,  under  the 
act  of  June  28,  1906  (34  Stat  539.  541,  542), 
where  none  of  them  had  obtained  certificates 
of  competency. 

"(2)  The  homestead  lands  of  such  allottees 
were  likewise  Inalienable  by  such  heirs. 

"The  fourth  paragraph  of  section  2  of  the 
act  provided  that  the  homestead  lands  of 
Osage  Indian  allottees  'shitll  be  inalienable 
and  nontaxable  until  otherwise  provided  by 
act  of  Congress.'  The  seventh  paragraph  of 
the  same  section  declared  that  the  Secretary 
might  issue  to  any  member  of  the  Osage 
Tribe  a  certlflcate  of  competency,  authorla- 
ing  him  to  deed  his  lands  'except  his  home- 
stead, which  shall  remain  inalienable  and 
nontaxable  for  a  period  of  twenty-five  years, 
or  during  the  life  of  the  allottee.' 

"Held:  (1)  Restrictions  upon  alienation  of 
this  character  attach  to  and  run  with'  the 
land  and  the  inability  to  convey  disqualifies 
the  heir  as  well  as  the  Immediate  allottee. 

"(2)  The  exception  in  paragraph  7  does  not 
affect  the  restrictions  upon  the  alienation 
and  taxation  of  homesteads  of  Osage  allot- 
tees and  their  heirs  who  obtain  no  certifi- 
cate!! of  competency,  but  Is  limited  lu  its 
effect  to  the  homesteads  of  those  who  pro- 
cure such  certificates." 

The  only  difference  between  the  two  cases 
is  that  In  this  case  the  heir,  a  white  man, 
inherits  Indian  lands  by  virtue  of  his  mar- 
riage to  a  member  of  the  Osage  Tribe,  whilst 
In  the  principal  case  the  heir  Is  a  full-blood 
Osage  Indian.  We  are  of  the  opinion  that 
that  fact  does  not  make  Inapplicable  the 
rule  above  laid  down.    If  restrictions  upon 


alienation  of  this  diaracter  attacb  to  and 
run  with  the  land,  and  the  Inability  to  con- 
vey disquallfi^  the  heir,  as  well  as  the  im- 
mediate allottee,  a  white  person  whose 
status  as  an  heir  is  created  by  intermarriage 
with  a  fuU-hlood  member  of  the  tribe  would 
inherit  the  land  subject  to  the  same  restric- 
tions as  a  fuU-^lood  heir.  There  is  no  provi- 
sion of  law  with  which  we  are  familiar — 
and  none  has  been  called  to  our  atteption — 
which  relieves  such  an  one  from  pncariiig  a 
certificate  of  competency  If  he  desires  to 
have  the  restrictions  removed  in  order  legal- 
ly to-  alienate  the  lands  inherited  hj  blm 
from  an  Osage  Indian  ancestor. 

The  Judgment  of  the  court  below  Lb  there- 
fore affirmed.  All  the  Justices  ooncur. 


BROWN  et  sL  T.  STOGSDALB.   (No.  3202.^ 
(Supreme  Gout  of  Oklahoffla.   Dec.  20;  1813. 
Rehearing  Denied  May  12,  1914.) 

(SyOabut  6y  th«  Court.) 
GaBNISHHENT  (i  2S7*)~JUDCHtBIIT  —  0*KBJL- 

TioN— Finding  as  Debsnse. 

An  answer  to  a  suit  for  debt,  which  pleads 
in  bar  that  a  judgment  In  attachment  hi  an- 
other state  has  bt^en  rendered  against  defend- 
ant aa  garoishee,  is  demurrable,  onleu  it  shows 
affirmatively  that  the  demand  sned  for  and 
that  adjudicated  in  the  garnishee  proceedings 
were  identical. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment, Cent  Dig.  i  439;  Dee.  Dig.  f  237.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Delaware  Coun- 
ty ;  T.  L.  Brown,  Judge. 

Action  by  Mahala  Stogsdale  against  C.  B. 
Brown  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  AflBrmed. 

P.  S.  Davis,  of  Viulta,  and  J.  G.  Ausan,  of 
Grov^  for  plaintiff  in  error. 

BREWER,  a  This  la  a  suit  begun  In  19(M 
in  the  United  States  commissioner's  court 
for  the  Northern  district  of  the  Indian  Terri- 
tory to  recover  ?100  and  interest  on  a  nego- 
tiable promissory  note.  The  plaintiff  below 
obtained  Judgment,  and  defendants  Browa 
and  Whttalier  appealed  to  the  United  States 
Court,  where  the  couse  was  pending  at  state- 
hood. On  October  6,  1911,  these  defendants, 
plainUffs  in  error  here,  filed  an  amended  an- 
swer setting  up  a  garnishment  proceeding  la 
the  state  of  Missouri  in  a  Justice  of  the  peace 
court,  in  which  the  present  plaintiff  was  one 
of  the  defendants,  and  the  present  defendants 
were  garnishees,  and  that  a  judgment  had 
been  rendered  against  them  as  garnishees  In 
the  Missouri  court  in  a  sum  in  excess  of  the 
sum  claimed  in  the  present  suit  Copies  of 
the  judgment,  pleadings,  process,  and  pro- 
ceedings of  the  Missouri  court  are  attached, 
as  exhibltia  to  the  answer.  The  court  sus- 
tained a  demurrer  to  this  answer  on  the 
ground  that  it  did  not  aver  a  defense.  This 
ruling  Is  the  only  point  made  in  this  appeaL 
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The  answer,  after  admUtlBg  ttte  esecaUon 
of  tbe  note,  alleges:  "Defendants  further  say: 
That  W.  B.  Whltaker  Is  the  prindral  debtor 
on  said  note,  and  the  other  makers  are  snie- 
ties  thereon.  That  defendante  were  made 
garnishees  in  a  certain  cause  before  John  W. 
Smith,  Justice  of  the  peace.  Prairie  township, 
McDonald  oounir,  state  of  MiasoKrl,  in  a  oer> 
tain  cause  whei^n  Joe  D.  Yearsain  is  n^ain- 
tifl  and  Benjamin  Stogsdale  and  Maliala 
Stogsdale  are  defendants.  A  full,  true^  and 
correct  copy  of  the  [ooceedlngs,  papen,  and 
record  in  said  cause  la  hereto  attached,  dniy 
certified,  and  made  a  pajrt  hereof  aa  'Bxhlbit 
A.'  Tb^  the  defendants  in  said  cause  weie 
duly  served  as  provided  in  such  cases  in  the 
state  of  Mlssonri,  and  within  the  Juriadlctlan 
of  said  Justice  of  the  peace  when  said  action 
was  broDght,  and  when  he  was  serred,  to- 
gether with  defeadanC  Brown.  That  he  bad 
gone  there  with  money  to  p^  tbe  said  note, 
and  tliat  said  Wbitaker  prodiued  the  money 
with  which  to  pay  same,  and  stated  that 
he  was  there  to  pay  said  note,  which  la  set 
out  in  plaiatifTs  bin  of  particulars,  and  that 
after  b^lng  duly  serred  aa  sodi  garnishee, 
and  the  proceedings  had  as  in  aald  copy  of 
same  hereto  attached,  the  said  defendant 
Whitaker  by  agreement  vltfa  Cbe  plalnaff  in 
said  action  did  not  pay  Ote  amoont  of  tbelr 
indebtedness  Into  covr^  bat  that  he  paid 
same  to  defendant  G.  B.  Brown,  by  agreemmit 
with  Uie  said  Joe  D.  Teargain  and  the  aald 
Justice  Smith  and  said  Whitaker.  That  said 
judgment  against  said  garnishees  became  a 
final  Judgment,  was  nermr  ravened  or  set 
add^  and  that  tbe  same  has  nerw  been 
satisfied,  and  that  the  said  Brown  and  Whit- 
aker are  held  liable  upon  same  to  the  said 
Joe  D.  Teargain,  and  that  the  amount  of  their 
Uablltty  nnda  said  Judgment  is  «166:8S  with 
interest  at  6  per  cent  from  January  11, 1904, 
wUdi  is  in  excess  of  tbe  amount  dne  plain- 
tiff <m  the  note  which  Is  set  out  In  plalntifTs 
petition,  and  the  interest  thereon.  That  the 
laws  of  Misaourl  as  foimd  in  secttons  S87  to 
6(M,  incluslTe,  ot  the  Bevlaed  Statutes  of  the 
State  of  Missouri,  ISBt,  revised  and  promul- 
gated by  tbe  Tfairty-Flftb  6en»«l  Assembly, 
was  the  law  at  the  time  said  Judgment  was 
rendered,  and  is  the  law  now,  and  is  herein 
pleaded  as  governing  the  validity  of  said 

Judgment  and  that  section  of  said  laws 

is  hereby  pleaded  as  showing  the  rate  of 
interest  on  all  Judgments  on  accounts  or 
where  nether  rate  of  Interest  Is  specified. 
Therefore  defendants  W.  B.  Whitaker  and 
C  B.  Brown  pray  that  they  may  be  ordered 
to  pay  to  said  Joe  D.  Yeargaln  the  full 
amount  which  may  be  found  due  plaintiff 
from  defendants  on  said  note,  which  is  set 
(rat  aa  the  basis  of  defendants'  indebtedness 
to  plaintiff,  and  that  the  same  be  entered  as 
full  satisfaction  of  the  Judgment  which  may 
be  rendered  herein." 

The  Judgment  exhibited  redtea:  "On  tbe 


21afe  day  of  December,  1908,  ihe  said  writ 
having  been  returned,  duly  served,  as  fol- 
lows: By  aammoning  as  garnishees  W.  R. 
Whitaker  and  C.  B.  Brown  in  said  county 
and  state  on  the  9th  day  of  December,  1903— 
and  this  cause  coming  on  for  trial,  come  Joe 
D.  Yea^sln,  plaintiff,  and  W.  R.  Whitaker, 
garnishee,  and  the  said  W.  R.  Whitaker,  be- 
ing duly  sworn,  under  his  oath  statee  that 
the  amount  he  now  owes  to  defendants  BenJ. 
Stogsdale  and  Ifahala  Stogsdale  Is  $110. 
Now,  it  a^earlng  that  the  defendants  are  not 
residents  of  this  state,  tt  is  ordered  by  the 
court  that  said  darendants  be  given  twenty 
days'  notice  ojC  the  said  case,  by  posting  up 
Ore  notices  In  said  townsh)^ ;  and  thereafter 
said  notices  were  duly  posted.  On  the  SOth 
day  of  December,  1903,  oomes  Charley  Brown, 
garnishee,  into  court,  and  noder  his  oatlL 
states  that  he  is  indebted  to  tbe  «i«rfiMidfin^ 
Mahala  Stogsdale  in  the  sum  of  lOSO.  Thlfr 
the  11th  day  of  January,  1904,  comes  Joe  3>. 
Yeatsaln,  plalntifC,  by  his  attorney,  S.  A. 
Xeai^aln,.  and  at  <Hke  o'dock  p.  m.  on  said 
day,  the  defendants  Boij.  Btogsdals  and  Ma- 
hala Stogsdale,  being  three  tUnes  audibly 
called,  come  not,  but  make  default  The 
plaintiff  having  pradneed  evidence  in  snpport 
of  his  claim,  the  court  doth  order  and  ad- 
Judge  that  the  plaintiff  reoover  from  the  de- 
foidants  and  gan^shees  ttie  full  amomtt  of 
his  claim  of  915e.46  and  have  thereof  execu- 
tion, and  tbat  said  fttta«aunent  la  fiiUy  sus- 
tained. Thto  January  11,  1904.  Jnou  W. 
Smltlk,  J.  P.» 

It  will  be  observed  tlkat  tbe  answer  in  this 
case  does  not  aver,  nor  do  tbe  ei^blUts  show, 
that  the  Missouri  Judgment  was  rendered 
against  these  defendants  on  account  of  tibeir 
Indebtedness  to  plaintiff  on  Oe  note  in  suit; 
in  omer  words,  time  is  an  utter  fbUnre  of 
identity  between  the  IndAtednassupfni  which 
tbey  were  durged  as  garnishees  and  that 
upon  wbldi  tti^  axa  sued  here.  It  was  neo> 
easai^  to  Show  ibla  identity  In  stating  a  de- 
fense. This  qaestlon  Is  treated  quite  fully 
hi  Drake  on  Attaetamaits  (7th  Eid.)  |  716, 
as  follows :  "The  importance  of  great  care  In 
the  framing  of  a  garnishee's  answer  Is.  strik- 
ingly mfiorced.  In  connection  with  the  sub- 
sequent use  of  the  Judgment  against  blm  as 
garnishee,  as  a  defense  to  an  action  upon 
the  debt  in  reepect  of  which  the  judgment 
was  rendered.  For  he  cannot  avail  himself 
of  such  Jnd^ent,  or  of  a  payment  under  It, 
as  a  defense,  unless  it  appear  that  the  money 
paid  was  on  account  of  the  same  debt  for 
%rhleh  he  Is  sued.  And  as  the  record  of  the 
recovery,  including  tbe  answer  of  the  gar- 
nishee, must  be  given  In  evidence  in  the  ac- 
tion by  the  creditor  against  him  who  was 
garnishee,  the  latter  ahonld  not  fall  to  de- 
scribe parttcnlariy  in  Ms  answer  the  debt  in 
Te^>ect  of  which  he  Is  garnished,  and  to  state 
every  fact  within  his  knowledge  having  any 
bearing  vpo&  his  liability;  so  that,  after- 
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waxds,  the  recoM  in  tbe  attadunent  suit 
shall  exhlMt  all  that  la  necessary  to  a  snc- 
cessfnl  defmse  against  an  action  for  the 
same  debt.  Thus  A.  answered  as  garnishee 
that  he  waa  Indebted  to  the  defendant,  as 
esecotor  of  B.,  in  a  certain  anm,  but  did  not 
state  the  nature  of  the  debt  Afterwards,  on 
being  sued  by  an  assignee  of  a  note  given  by 
his  testator  to  the  defendant,  he  pleaded  in 
bar  the  Jadgmoit  which  had  been  rendered 
against  him  as  gamiahee,  and  payment 
thereof;  but  the  plea  was  held  bad,  on  de- 
murier,  becaose  it  did  not  aver  that  the  debt 
In  respect  of  whUdi  he  was  gamtehed  waa 
the  same  as  that  sued  on.  A.  and  B.  were 
Joint  makers  of  a  note  to  C  A.  waa  sommon- 
ed  as  garnishee  of  C,  and  did  not  answer, 
bnt  anffered  Judgment  by  default  to  be  glv^ 
against  him,  and  paid  the  judgment  After- 
wards A.  and  B.  were  sued  on  the  note  by 
C,  and  set  up  the  payment  of  the  Judgment 
as  a  payment  pro  tanto ;  but  it  was  held  in- 
sttffident  because  in  Itself  affording  no  evl- 
dehce  that  A.  was  charged  as  garnishee  on 
account  of  the  note." 

In  the  case  of  Harmon  t.  Blrchard,  8 
Blackf.  (Ind.)  418,  a  demurrer  was  sustain- 
ed to  a  plea  very  like  the  one  under  consider- 
ation. In  holding  the  demurrer  well  taken, 
the  conrt  say:  "In  this  case  the  plea  does 
not  state,  nor  do  the  proceedings  offered  In 
evidence  show,  with  certainty,  that  the  debt 
confessed  by  the  appelant  as  garnishee,  was 
the  same  debt  sued  for  In  this  action."  And 
In  Cornwell  et  al.  v.  Hungate,  1  Ind.  156,  it 
is  stated  In  the  syllabus:  "A  defendant 
pleading  to  an  action  of  debt  that  a  Judg- 
ment In  attachment  was  obtained  against 
him  as  garnishee,  must  aver  that  the  Judg- 
ment was  for  the  same  debt,  or  a  part  of  It 
for  which  the  present  suit  was  brought" 
And  In  Sangster  v.  Bute,  17  Ind.  354,  the 
trial  court  was  sustained  in  holding  a  de- 
murrer good  against  an  answer  similar  to 
the  one  here.  The  court  say:  "The  tran- 
script of  the  proceedings  before  the  Justice 
showed  that  the  garnishee  had  answered 
that  he  had  in  his  hands  $800  of  uncurrent 
money,  belonging  to  the  payee  of  the  note 
sued  upon  In  this  case,  worth  $620.  Held, 
that  the  answer  was  bad,  in  not  showing  af- 
flrmatively  that  the  demand  sued  for  in  this 
case,  and  that  adjudicated  before  the  Jus- 
tice, were  Identical."  The  following  cases 
are  strictly  in  point  and  to  the  same  effect: 
Hutchison  V.  Eddy,  29  Me.  91;  Dlrlam  v. 
Wenger,  14  Mo.  384. 

The  Juatioe  judgmmt,  it  will  be  seen, 
shows  that  ndther  of  these  defendants  filed 
written  answers  as  garnishees  in  that  court 
setting  out  the  nature  of  their  indebtedness. 
One  appeared  December  21,  1904,  and  stated 
be  waa  Indebted  to  both  BenJ.  Stogsdale  and 
Mahala  Stogsdale  in  the  sum  of  |110.  Thle 
evidently  was  not  a  dlsdosnre  of  an  indebt- 
edness of  $100  to  Mahala  alone  on  a  promis- 


sory note.  The  otiwr  ganlahee  appeared  t>e- 
cember  80,  1904,  and  orally  stated  be  was 
Indebted  to  Mahala  Stogsdale  alone  in  the 
sum  of  1160.  This  just  as  evidently  oould 
not  have  referred  to  his  indebtedness  on  the 
note  for  only  $10(^  i^d  which,  at  that  time, 
bnt  a  small  amount  of  interest  had  accrued. 
There  are  a  nnmbcv  of  othw  things  which 
mif^t  be  mmtloned,  such  as  the  fact  that 
nothing  is  claimed  to  have  ever  been  paid 
on  this  Missouri  Judgmwt,  wtiltA,  wbea  it 
was  set  up  in  the  answer,  was  neariy  eight 
years  old.  and  that  under  the  law  of  Mis- 
souri, pleaded  with  the  answer,  socfa  a  judg- 
msiDt  becomes  dormant  in  three  years,  and 
cannot  be  ezecated  ^thont  a  revivor.  Ber.. 
Stat  Mo.  1880,  I  6290.  However,  we  think 
the  point  made  sbowB  that  the  answer  did 
not  state  a  defense,  and  that  the  denmner 
was  therefore  properly  sustained. 

As  further  proceedings  in  this  case  may 
be  had,  we  call  attention  to  the  recent  cases 
of  M.,  K.  &  T.  By.  V.  Houseley,  37  OkL  326, 
132  Pae.  330,  M.,  K.  ft  T.  Ry.  v.  Bradshaw, 
37  Okl.  817.  182  Pac.  327,  and  M.,  K,  ft  T. 
By.  V.  Bradshaw,  37  OkL  313,  132  Pac  S2S. 

The  judgment  slwuld  be  affirmed. 

PBR  OUBIAH.  Adopted  in  whol» 


INDIANA  OIL.  GAS  &  DBVELOPMENT  CO. 

V.  McCBOBT  et  al.  (No.  3301.) 
(Supreme  Court  of  Oklahoma.   May  12.  1914. 
Behearing  Denied  May  12,  1914.) 

(SyllahHt  by  th«  Court.) 
1.  Hzins  Ann  MtHxBALa  (i  78*)— Oil  and 

Gas  liEASB— CoHSTBUCTZON— IlfFLIBD  COVE- 

A  lease  which  grants  "all  the  oil  and  ^s" 
under  the  leased  land,  together  with  the  nght 
to  enter  "at  all  times"  for  the  purpose  of 
"drilling;  and  operating"  to  erect  and  maintain 
structures,  pipe  liaes,  and  machinery  necessary 
for  the  "production  and  transportation"  of  oil 
and  gas,  and  to  use  sufficient  water,  oil,  and 
gaa  to  run  the  necesBary  en^nes  for  the  "proB- 
ecution  of  said  busineBs,"  which  re'Berves  to  the 
lessor  substantial  royalties  in  kind  and  in 
money  on  the  oil  produced  and  saved  and  th« 
gas  used  off  the  premises,  whidi  shows  that  the 
promise  of  these  royalties  waa  the  controlling 
Inducement  to  the  grantj  and  wMch,  while  ex- 
pressly requitins  that  dnliing  commence  within 
00  days  from  toe  date  of  said  lease,  did  not 
expressly  define  the  measure  of  diligence  to  be 
exercised  in  the  work  of  development  and  pro- 
duction after  the  expiratioi)  of  that  period, 
contains  a  covenant  by  the  lessee,  arising  by 
necessary  implication  from  the  nature  of  the 
lease  and  the  other  stipulations  therein  con- 
tained, that  if  during  the  term  of  the  lease  oQ 
and  gas,  one  or  both,  are  found  In  paying 
(juantitieB,  the  work  of  development  and  pro- 
duction shall  be  continued  with  reasonable  dili- 
gence: that  is,  along  such  Hues  as  wUl  be  rea- 
Bonahly  calculated  to  make  the  extraction  of 
oil  and  gas  from  the  leased  land  of  mutaal  ad- 
vantage and  profit  to  the  lessor  and  lessee. 

[Eld.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  SI  20&-20T;  Dee.  I»g.  ( 
78.*] 
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2.  Bfinras  aitd  Miiveulb  (|  78*)-Oil  and 
Oab  ifAw-GoiiBnuonOH— DiLzaKirox  w 

Operation. 

Where  the  object  of  the  operations  con- 
templated b7  SB  oU  and  gaa  lease  is  to  obtain 
a  benefit  or  profit  for  both  lessor  and  lessee, 
ndther  is,  in  the  absence  of  a  stipulation  to 
that  effect,  the  arbiter  of  the  extent  to  which, 
or  the  Offence  with  which,  the  operation  shall 
proceed;  bat  both  are  bound  by  the  standard 
of  wha^  in  the  drcumstances,  would  be  rea- 
sonably expected  of  an  operator  of  or<Unary 
prudence,  havinff  regard  to  the  interest  of 
both. 

[iSd.  Not&— For  other  caaes.  see  Bfines  and 
Minexala,  Cent  Dig.  H  201,  ZIO;  Dec.  Die.  fi 
73.«1 

3.  Miioca  AND  MiNE&jiu  (i  78*>— Oil  Lease— 

FosnEITDBES— EnFOBCEUENT  IN  EQUITY. 

Because  forfeitures  are  usually  harsh  and 
oppressire,  and  because  they  can  ordinariliy  be 
enforced  at  law,  courts  of  equity  generally  re- 
fuse to  aid  in  uieir  enforcement ;  but  the  rule 
is  not  absolute  or  Inflexible.  Its  influence  and 
operation  do  not  extend  beyond  the  reason 
which  nnderlies  it,  and  in  cases  otherwise  coi- 
nixable  in  equity  there  is  no  insuperable  ob- 
jection to  the  enforcement  of  a  forfeiture  in  a 
court  of  eqidty  when  that  Is  more  consonant 
with  the  principles  of  risht.  justice,  and  moralir 
ty  than  to  withhold  equitable  relief. 

[Ed.  Note.— For  other  caaea,  see  Wxm»  and 
Mnsrals,  GenL  Dig.  ||  20&-207:  Dee.  Dig.  I 

4.  iSnm  AND  MiNBRAXs  (i  78*)— On.  and 
Gab  Lxasb— FosnmntK. 

A  conrt  of  canity  will  decree  a  forfMture 
of  an  oil  and  gas  lease  on  account  of  a  breach 
of  an  implied  covenant  to  diligently  operate 
snd  develop  the  property  when  such  forfeiture 
will  effectuate  justice.  The  granting  of  such 
relief  depends  upon  the  facts  and  circumstanc- 
CB  surrounding  each  particular  case. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Hfnerala,  Oent  Dlr  ff  20&-i207;  Dec.  Dig.  S 
78.*1 

&  MlITSS  AND  l&NnAU  (|  78*) — OiL  AND 
Gas  tCASK  —  GANOELLAnON  —  COHDOnONB 
PUCKOKNT. 

A  lessor  invoking  the  jurisdiction  of  a 
conrt  of  equity  to  cancel  and  rescind  a  lease 
for  breach  of  an  Implied  covenant  must  come 
into  court  with  "clean  hands,"  and  must  act 
with  reasonable  diligence  after  the  discovery  of 
Us  right  to  the  forfeitnre  on  account  of  such 
breacL 

[Ed.  Note. — ^Fc»r  ffthar  eases,  see  Mines  and 
Uinmls,  Oent  Dig.  U  206-807;  Dec.  Dig.  S 

6.  MXHSB  AND   MlKBBALS    (|  7S*>-OlL  AND 

Gas  Iaasb— Dauaobb. 

In  a  suit  to  cancel  an  oil  and  gas  lease, 
the  court  should  not  decree  damages  where 
the  measure  thereof  is  nnoertain,  vague,  and 
indefinite. 

,  [Ed.  Note.— For  other  cases,  see  Mines  and 
^erals,  Cent  Dig.  ||  200-207;  Dec.  Dig.  | 


Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Okmulgee  County; 
Wade  8.  Stanfield,  Judge. 

Action  by  John  J.  McCrory  against  the  In- 
diana 01>,  Gas  ft  Development  Company  and 
others.  Judgment  for  plaintiff,  and  the  de- 
fendant named  brings  error.  Beversed. 

Clias.  W.  Orlmes,  of  Tulsa,  Harlan  Read, 
of  Mmnlgw,  and  DavldsoiL  ft  Williams,  of 
'fnln,  for  idalnttfl  in  error.   Ghas.  B.  Mc- 


Crory and  Geo.  A  Johns,  both  of  Okmulgee, 
and  Cbaa.  Eichenaner,  for  defendant  in  error. 

QAIjBRAITH),  a  On  the  ntb,  day  of 
March,  1908,  John  J.  McCrory,  as  owner  of 
the  land,  executed  an  oil  and  gas  lease  to 
S.  P.  Blzey,  In  words  and  figures  following: 

"Agreement,  made  and  entered  into  the 
17tta  day  of  March,  A.  D.  1906;  by  and  be- 
tween J.  J.  McCrory,  of  Morris,  Indian  Ter- 
ritorjt  party  of  the  flrst  part,  and  S.  P.  EUey, 
party  of  the  second  part 

"Witoesseth.  that;  the  said  party  of  the 
flrst  part,  for  and  in  consideration  of  the  sum 
of  five  dollars  per  acre  In  hand  well  and  truly 
paid  by  the  said  party  of  t^e  second  part,  the 
rec^pt  of  which  Is  acknowledged,  and  of  the 
covenants  and  agre^ents  hereinafter  con- 
tained on  the  part  of  the  said  party  of  the 
second  part,  to  be  paid,  kept,  and  performed, 
hereby  grant,  demise,  lease,  and  let  unto  the 
said  party  of  the  second  part,  their  heirs  or 
asslgDS,  for  the  sole  and  only  purpose  of 
mining  and  operating  for  oil  and  gas,  and 
of  laying  pipe  lines,  steam,  water,  gas,  and 
shackle  lines  to  and  from  adjoining  land,  and 
of  building  tanks,  stations,  and  structures 
thereon  to  take  care  of  said  products,  with 
tbe  right  of  going  In,  upon,  over,  and  across 
said  land  for  the  purpose  of  operating  the 
same,  also  with  the  right  to  subdivide  and  re- 
lease the;  same  or  any  [wrt  thereof,  all  of  ttte 
following  described  tracts  of  land  situate  In 
the  Creek  Nation,  and  within  the  Indian  Ter- 
ritory, to  wit;  Tbe  west  half  of  the  northeast 
quarter  and  the  northeast  quarter  of  the 
northeast  quarter  of  section  twenty-eight, 
township  tliirteen  north,  range  toorteen  east 
of  the  Indian  meridian,  and  containing  one 
hundred  and  twenty  acres,  more  or  less. 

"It  is  agreed,  that  this  lease  shall  remain 
in  force  for  the  term  of  fifteen  years  from 
this  date,  and  as  long  thereafter  as  oil  and 
gas,  or  eUber  of  tbem,  Is  produced  therefrom 
by  the  party  of  the  second  part,  tb^  heirs 
or  assigns. 

"In  consideration  of  tlie  premlsea,  the  said 
party  of  tbe  second  part  covenants  and 
agrees: 

"Ftrst  To  deUver  to  tbe  credit  of  the  first 
party,  hla  hetrs  or  assign^  tree  at  cost,  in 
pipe  lines  to  which  they  may  connect  their 
welhs,  the  equal  one-elgbth  part  of  all  (dl 
produced  and  saved  from  the  leased  premises. 

"Second.  To  pay  to  the  first  party,  his 
bdza  or  asslgna,  one  hundred  dollars  (9100.00) 
per  ^ar  for  the  gas  from  eadi  and  every 
gas'wdl  drilled  <hi  said  proulses,  tte  xffodnct 
f  nun  which  is  marketed  and  sold  off  the  prem- 
ises, said  paymmt  to  be  made  on  each  weU 
within  sixty  days  after  commencing  to  use 
the  gas  t^ierefnKD,  as  aforesaid,  and  to  be 
paid  yearly  thereafter  while  the  gas  fnnn 
said  well  Is  so  used.  First  party  to  folly  use 
and  enjoy  said  premlsea  tor  tarmtng  purpose 
except  such  parts  as  may  be  used  by  secona 
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part?  for  the  purposes  aforesaid;  second 
party  agreeing  to  locate  all  wells  so  as  to 
Interfere  as  little  as  possible  with  the  coltl- 
vated  portions  of  the  farm.  First  party  to 
have  the  right  and  prlvll^e  of  using,  at  his 
own  risk,  sufficient  gas  for  one  dwelling  house 
on  the  premises  from  any  gas  well  found  on 
said  described  lease,  he  to  make  his  own  con- 
nections ;  and  it  is  agreed  that  no  well  shall 

be  drilled  within  feet  of  the  buildings 

now  on  the  premises  without  the  consent  of 
the  first  party. 

"It  is  provided,  that  this  lease  shall  become 
null  and  void  if  a  well  is  not  commenced  on 
the  premises  within  nlne^  (0(9  days  from 
date, 

"It  Is  farther  agreed,  that  the  second  party 
it  to  have  the  prlvlle^  of  using  sufficient 
water,  oil,  and  gas  from  the  premises  to  mn 
all  necessary  machinery,  and  at  any  time  to 
remove  all  buildings,  machinery,  and  flxtares 
on  said  premises  by  the  said  lessee. 

"All  the  provisions  thereof  shall  extend  to 
the  heirs,  successors,  and  assigns  of  the  re- 
spective parties  hereto. 

"In  witness  whereol^  said  parties  bare 
hereto  set  their  hands  and  seal  the  day  and 
year  aforesaid." 

On  the  9th  day  of  May  following  8.  B. 
Blzey  assigned  this  lease  to  one  C  S.  Vau^m, 
who  entered  upon  the  premises  about  June  1, 

1906.  and  began  drilling,  whicAi  resnlted,  on 
June  25th  following,  In  bringing  in  a  gas 
well  of  large  volume  and  pressure.  On  the 
26th  day  of  October,  1906,  Vaughn  asdgned 
the  lease  to  the  Indiana  Oil,  Gas  ft  Develop- 
ment Company.   This  company,  in  January, 

1907,  drilled  a  second  well  on  the  premises, 
which  came  in  a  gas  well,  also  of  large  vol- 
ume and  pressure.  On  June  26,  1907,  the 
Indiana  OH,  Gas  ft  Development  Company 
sublet  the  west  80  acres  of  the  120-acre  tract 
Included  in  the  lease  to  one  T.  H.  Bass,  re- 
serving a  one-fourth  royalty  Interest  therein. 
Bass  entered  upon  said  premises  on  July  12, 
190T,  and  commenced  the  dtiUIng  of  a  well  at 
location  No.  1,  and  completed  the  same  on 
August  8d  thereafter.  On  August  14, 1907,  he 
commenced  drilling  at  location  No.  2,  which 
well  was  flnlBhed  on  September  7th.  On  Sep- 
tember 28tli  he  commenced  drilling  at  loca- 
tion NO;.  12»  whldt  was  w^  No.  3,  and  fin- 
ished this  on  October  14th  thereafter.  On 
November  6,  1907,  be  commenced  drilling 
at  location  No.  18  and  finished  the  well  on 
November  27th.  Each  of  these  wells  were 
sunk  to  a  depth  of  somediing  over  1,600  feet 
at  a  coat  of  about  $6,000  each.  On  Noveibber 
14,  1907,  a  receiver  was  appoints  for  Bass' 
Interest  In  this  snblease  In  a  suit  brought  by 
the  Indiana  Oil,  Gas  ft  Developmrait  Com- 
pany; the  receiver  taUi^  charge  of  the  prop- 
erty and  operating  It  for  80  days.  At  the 
eacplration  of  vatb  time  the  receiver  was  dls- 
«liarged,  and  the  property  returned  to  Bass. 
Bass  then  exeented  a  tmst  deed  to  the  pmi^ 
erty  to  secnre  three  of  bis  credlton^  whose 


claims  smonnted  to  more  than  |24,000.  The 
trustee  named  In  this  deed  took  charge  of  the 
Bass  lease  In  January,  1908,  and  continued  to 
operate  it  up  until  September,  1909,  whoi 
the  property  was  sold  at  trustee's  sale,  and 
purchased  by  the  National  Supply  C<^paoy 
of  Kansas.  Immediately  after  this  sale  the 
Kansas  company  took  diarge  of  the  property 
and  continued  to  operate  it  up  until  the  com- 
mencement of  this  action,  and  were  still  op- 
erating the  wells  at  the  trial  In  May,  1911. 
On  May  15,  1910,  the  plaintiff,  John  J.  Mc- 
Crory,  Instituted  suit  in  the  district  court  of 
Okmulgee  county  to  cancel  the  original  lease 
executed  to  Elzey  in  March,  1906,  and  later 
assigned  to  the  Indiana  Oil.  Gas  ft  Develop- 
ment Company,  and  its  sublease  of  the  80 
acres  to  Bass,  on  account  of  the  careless  and 
negligent  drllUng  and  management  ot  the 
property. 

Issues  were  joined  by  the  several  defend- 
ants, and  the  cause  was  tried  to  the  court. 
At  the  close  of  the  testimony  the  plaintiff  dis- 
missed as  to  all  the  defendants  except  the 
Indiana  Oil,  Gas  ft  Development  Company 
and  the  National  Supply  Company  of  Kansas, 
and  disclaimed  his  right  to  recover  damages 
against  the  Kansas  company,  and  asked  only 
the  cancellation  of  the  lease  against  It.  Tbe 
court  found  tbe  all^attons  of  the  bill  tmei 
and  decreed  the  cancellation  of  the  lease,  and 
awarded  damage  in  favor  of  the  plaintiff 
and  against  the  Indiana  Oil,  Gas  ft  Develop- 
ment Company  In  the  sum  of  $4,000  for  loss 
of  royalties,  and  $4,000  additional  for  per- 
manent Injury  to  the  land  as  oil-producing 
property.  To  review  this  judgment,  the  Indi- 
ana, Oil.  Gas  ft  Development  Company  has 
perfected  an  appeal  to  this  court. 

It  is  admitted  that  all  of  the  expressed 
covenants  in  the  lease  have  been  fully  com- 
piled with,  and  the  rescission  and  cancellation 
of  the  lease  Is  sought  on  the  ground  of  tbe 
violation  of  an  implied  covenant  to  skillfully 
operate  and  develop  said  property. 

Tbe  court  found  specifically  as  follows: 
"Tbe  court  finds  no  express  provision  In  the 
lease  expressly  providing  for  the  forfeiture; 
but  the  coart  does  find  and  holds  that  tbe  oil 
lease  was  executed  in  consideration  of  tbe 
prospective  royalties  provided  for  tberdn, 
and  the  nominal  consideration  of  $1,  that  otl 
was  strutik  in  valuable  and  paying  Quantities 
in  siunmer  and  fall  of  1807,  and  that  tbe  40 
acres  upon  whlcii  five  of  the  six  wells  were 
located  was  very  valuable  oU  property,  and  in 
no  respect  'spotted,'  and  was  practicidly  sur- 
rounded on  the  west^  south,  and  east  1^ 
produdng  oftset  wells,  and  the  court  holds 
that  said  lease  contains  an  Implied  provision 
or  covenant  for  diligent  oj>eratlon,  after  <ril 
was  struck  in  paying  quantltleB,  fbr  tba 
breach  of  whiiSi  the  lease  may  be  rescinded, 
set  aslde»  and  forfeited.** 

The  court  also  found,  aa  to  the  ground  of 
forfeiture:  "That  tbey  consisted  of  a  oombi- 
nation  of  causes,  many  of  wUcta  occurred  in 
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the  fKll  of  lOOT,  conslstliig  of  negUgenm. 
delays,  carelessnfssa,  nonoperatlon,  and  want 
of  dUlgence  occnrrlng  at  different  times,  and 
nincfa  of  which  was  of  a  continuous  and  per- 
BlstCTt  nature,  contributed  to  the  forfeiture 
and  warrants  the  rescission  of  the  lease  as 
asked  for  In  these  proceedings,  and,  having 
80  occurred,  and  being  of  such  a  character, 
the  conrt  cannot  specify  a  particular  time  or 
date,  as  asked  for  by  the  defendant,  excepting 
that  all  such  occurred  before  the  conunence- 
ment  of  suit" 

Also  the  court  found:  "That  the  negligent 
manner  In  which  the  wells  were  drilled  and 
the  Injurious  results  therefrom  contributed  to 
the  canse  of  the  forfeiture  and  the  reedsslon 
of  the  lease  as  sought  by  these  proceedings." 

And,  as  to  fraud,  the  court  found:  "The 
conrt  does  not  find  that  there  was  an  actual 
fraud  practiced  upon  the  plaintiff;  but  the 
court  does  find  that  there  was  want  of  prop- 
er care,  gross  and  wlllfnl  negligence  In  the 
drilling,  developing,  and  operating  said  lease. 
By  'willful'  the  court  refers  more  especially 
to  the  manner  In  which  wells  on  location  1 
and  2  were,  against  the  advice  of  experienced 
drillers  and  protest  of  the  plaintiff,  respec- 
tively drilled  into  the  salt  water  stratum." 

The  two  assignments  of  error  necessary  to 
be  considered,  are:  First,  that  the  judgment 
of  the  court  Is  contrary  to  law ;  second,  that 
the  Judgment  of  the  court  Is  contrary  to  the 
evidence,  and  not  supported  thereby. 

[1 ,  t]  The  decisions  of  the  courts  as  to 
whether  or  not  an  oil  and  gas  lease  will  be 
canceled  by  a  court  of  equity  for  breach  of 
an  implied  covenant  to  skillfully  operate  and 
develop  the  property  are  not  harmonious. 
One  line  of  authorities  from  courts  of  high 
standing  hold  that  the  remedy  for  the  breach 
of  such  covenant  Is  an  action  at  law  for  dam- 
tges,  and  that  equity  will  not  take  jurisdic- 
tion In  the  absence  of  actual  ft^ud ;  but 
there  is  another  line  df  decisions  from  courts 
of  eqnal  standing  holding  to  the  contrary  doc- 
trine.   The  reason  and  weight  of  the  argu- 
ment in  support  of  this  latter  line  of  deci- 
sions appeals  to  us,  and  we  find  no  fault 
with  the  court  below  In  holding  ttiat  eqnlty 
has  jurisdiction  and  will  decree  a  forfeiture 
of  the  leftse  for  violation  of  such  implied 
covenant.   This  line  of  authorities  and  the 
gnrand  for  sncta  decision  is  admirably  stated 
by  Ur.  Justice  Van  Devanter,  sitting  as  a 
member  of  the  Bightli  Circuit  Court  of  Ap- 
peals, Id  the  cue  of  Brewster  r.  Lanyon  Zinc 
Co..  reported  in  140  Fed.  801,  77  C  C.  A.  213, 
ud  tbe  question  is  discussed  as  f611ows: 
'^ith  great  deference  to  the  able  courts 
irtdcfa  bave  ad(q;}ted  this  Tiew,  we  think  it 
i»  not  sound.  In  fhe  absence  of  some  stlpn- 
.   latton  to  that  effect,  we  think  an  oil  and  gas 
lease  cannot  he  said  to  make  the  lessee  tbe 
arbiter  of  the  extent  to  which,  or  the  dm- 
lence  with  which,  the  exploration  and  devel- 
opment  tfiall  proceed.   The  onerattons  con- 
temtdated.  In  the  event  oil  and  gas  aie  found 


iB  PATihS  doanUtleB,  are  not  to  be  lUccoied 
unto  a  business  into  which  one  puts  property, 
money,  and  labor  exduslTely  his  own,  the 
profits  and  losses  In  which  are  of  concern 
only  to  him,  and  the  conduct  of  which  may 
be  according  to  his  own  judgment,  however 
erroneous  it  may  be.  By  reason  of  the  con- 
dltloDB  on  which  the  lease  is  granted,  the 
lessor  retains  at  least  a  contingent  inter^t  in 
the  oil  and  gas,  to  the  profitable  extraction 
of  which  the  operations  are  directed.  This 
Interest  In  the  subject  of  the  lease,  and  tbe 
fact  that  the  substantial  consideration  for 
the  grant  Ilea  In  tbe  provisions  for  the  pay- 
ment  of  royalties  In  kind  and  in  money  on 
the  oil  and  gas  extracted,  make  the  extent 
to  which  and  the  diligence  vrlth  which  the 
operatlops  are  proaecnted  of  Immediate  con- 
cern to  the  lessor.  If  they  do  not  proceed 
with  reasonable  diligence,  and  by  reason 
thereof  the  oil  and  gas  are  diminished  or  ex- 
hausted through  the  operation  of  wells  on 
adjoining  lands,  Uie  lessor  loses,  not  only 
royalties  to  which  be  would  otherwise  be 
entitled,  but  also  bis  contingent  Interest  In 
the  oil  and  gas  which  thus  passes  Into  the 
control  of  others.  Tbe  object  of  the  opera- 
tions being  to  obtain  a  benefit  or  profit  for 
both  lessor  and  le^ee,  it  seems  obvious.  In 
the  absence  of  some  stipulation  to  that  ef- 
fect, that  neither  is  made  the  arbiter  of  the 
extent  to  which  or  the  diligence  with  which 
the  operations  shall  proceed,  and  that  both 
are  bound  by  tbe  standard  of  what  is  rea- 
sonable This  is  the  rule  in  respect  of  all 
other  contracts  where  tite  time,  mode,  or 
quality  of  performance  Is  not  specified,  and 
no  reason  is  perceived  why  it  should  not  be 
equally  applicable  to  oU  and  gas  leaaca. 
There  can  therefore  be  a  breach  of  the  cov«' 
nant  for  the  exercise  of  reasonable  diligence, 
though  the  lessee  be  not  guilty  of  fraud  or 
bad  faith.  But,  while  this  is  so,  no  breach 
can  occur  save  where  the  absence  of  sncta 
diligence  is  both  certain  and  substantial  in 
view  of  the  actual  drenmstances  at  the  tlm^ 
as  distinguished  from  mere  expectations  on 
the  part  of  the  lessor  and  conjecture  on  tbe 
part  of  mining  enthustasts.  The  large  ex- 
pense Incident  to  the  work  oi  exploration  and 
dev^opment,  and  the  fact  fliat  the  lessee 
nnist  bear  the  loss  tf  the  operattons  ara  not 
snccessfnl,  require  that  he  proceed  with  dne 
regard  to  his  own  interests,  as  well  as  those 
of  the  lessor.  No  obligation  rests  on  lUm  to 
carry^  the  operations  beyond  the  point  where 
they  will  be  profitable  to  him,  evea  tt  some 
benefit  to  the  lessor  will  resnlt  from  them. 
It  la  only  to  the  end  that  the  oil  and  gas 
shall  be  extracted  with  benefit  or  profit  to 
both  that  reasonable  diligence  is  required. 
Whether  or  not  in  any  particolar  instance 
anCh  dlUgenee  Is  oercised  d^)end8  npon  a 
variety  of  drcnmstences,  such  as  lite  quan- 
tity of  oil  and  gas  capable  of  being  produced 
from  the  premims,  as  Indicated  by  prior  ex- 
ploration and  devtiopuent,  the  local  market. 
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or  demand  therefor,  or  the  meens  of  trans- 
porting them  to  market,  the  extent  and  re- 
sult of  the  operations,  if  any,  on  adjac^t 
]ands,  the  character  of  the  natural  reservoir 
— whethw  such  as  to  permit  the  drainage  of 
a  large  area  by  each  well — and  the  usages 
of  tbe  business.  Whatever,  In  the  circum- 
stances, would  be  reasonably  expected  of 
operators  of  ordinary  prudence,  having  re- 
gard to  the  interests  of  both  lessor  and  lessee, 
le  what  la  required.  A  plain  and  substantial 
disregard  of  this  requirement  constitutes  a 
breach  of  the  covenant  for  the  exercise  of 
reasonable  diligence,  which,  as  before  shown, 
iB  also  made  a  condition  of  the  lease  under 
cdnslderatlon," 

It  win  appear  from  this  discussion,  and 
from  a  reading  of  the  other  cases  following 
this  line  of  decision,  that  the  application  of 
this  doctrine  depends  largely  upon  the  facts 
in  each  particular  case.  Under  the  assign- 
ments of  error,  this  question  Is  presented  to 
the  court  In  the  case  at  bar:  Did  the  facts 
in  the  case  warrant  the  court  In  applying 
this  rule  of  decision  to  this  [lartlcular  case? 

[8, 4]  It  has  often  been  said  that  equity 
abhors  a  forfeiture,  and  that  courts  of  equity 
will  not  lend  their  aid  to  declare  a  forfei- 
tnra  The  better  rule  seems  to  be  in  such 
cases  that  equity  jurisdiction  cannot  be  suc- 
cessfully Invoked,  unless  the  forfeiture  will 
efrectnate  justice;  that,  where  the  forfeiture 
would  work  a  hardship  or  an  injustice,  aid 
in  equity  vrill  be  denied. 

Hr.  Justice  Van  Devanter  says  In  regard  to 
this  rule  in  the  Brewster  Case,  supra:  "The 
better  view  is  that  the  rule  is  not  absolute 
or  inflexible,  any  more  than  is  every  f orfeit- 
tnre  harsh  and  oppressive ;  that  its  influ^ce 
and  operation  do  not  extend  beyond  the  rea- 
sons which  underlie  it;  and  tliat.  In  casra 
otherwise  properly  cognizable  in  equity,  there 
la  no  insuperable  objection  to  the  enforce- 
ment of  a  forfeiture  when  that  Is  more  con- 
sonant with  the  principles  of  right.  Justice, 
and  morality  than  to  withhold  equitable  re- 
lief. As  stated  by  Story,  Eq.  Jnria  S  439: 
The  beautiful  character  or  prevading  ex- 
cell^ce,  If  oae  may  so  say,  of  equity  ju- 
risprudence la  that  it  varies  its  adjustments 
and  proportions  so  as  to  meet  the  very  form 
and  pressure  of  each  particular  case  in  all  its 
complex  Iiabitudea/  In  Brown  v.  Vander- 
grlft,  80  Pa.  142,  a  case  Involving  the  for- 
feiture of  an  oil  lease.  It  was  held  by  the 
Supreme  Court  of  Pennsylvania:  'In  a  case 
like  this  equity  follows  the  law,  and  will  en- 
force the  covenant  of  forfeiture,  as  essential 
to  do  Justice.  It  is  true  as  a  general  state- 
ment tbat  equity  abhors  a  forfeiture;  but 
this  is  when  it  works  a  loss  that  is  contrary 
to  equity,  not  when  it  works  equity  and  pro- 
tects the  landowner  against  the  indifference 
and  laches  of  the  lessee,  and  prevents  a  great 
mischief.'  Other  decisions  to  the  same  efFect 
are  Munroe  v.  Armstrong,  96  Pa.  307,  310 ; 
Mdiaffey'B  Appeal,  4  Fenny.  (Pa.)  502 ;  J.  M. 
QnfTey  Petroleum  Ca  t.  Oliver  (Tex.  Civ. 


App.)  70  S.  W.  884,  888;  Tlekfl4mrg  ft  Me- 
ridian B,  R.  Ckk  T.  Bagsdale^  64  Hias.  200; 
Kellar  t.  Craig,  61  C.  a  A.  806, 126  Fed.  630; 
Kansas  City  Blevator  Co.  v.  Union  Padhc  By. 
Co.  (C.  C.)  17  Fed.  200,  204;  Gadbury  v. 
Ohio  &  Indiana  Consolidated,  etc.,  Co.  [162 
Ind.  8],  67  N.  ffi.  259.  261,  62  L.  B.  A.  895. 
The  last  case  involved  the  forfeiture  of  a 
gas  lease,  and  it  was  held  by  the  Supreme 
Court  of  Indiana:  'Forf^turea  are  usually 
against  conscience,  and  without  equl^.  and  it 
Is  for  these  reasons  that  courts  of  chancery 
ordinarily  refuse  relief  in  such  cases;  but  an 
exception  to  the  rule  must  exist  where  it  be 
against  equity  to  permit  the  defendant  to 
longer  assert  his  title.  *  *  *  The  lack  of 
any  other  remedy,  and  the  danger  that  the 
gas  might  be  withdrawn  through  wells  on 
other  lands,  makes  a  case  of  this  kind  appeal 
to  the  conscience  of  the  chancellor,  and  calls 
upon  him  to  enforce  the  incurred  forf^ture 
by  removing  the  cloud  from  the  title.' " 

[S]  We  cannot  say  upon  the  record  before 
us  that  the  enforcemrat  of  the  forfeiture  In 
the  instant  case  would  efFectuate  justice,  but 
are  rather  constrained  to  hold  tbat  it  would 
work  iniquity.  The  testimony  does  not  sup- 
port the  findings  of  the  court  below,  nor  is 
the  Judgment  Justified  under  the  law.  There 
was  certainly  no  negllgmce  in  drilling  on  this 
lease,  since  one  well  was  drilled  In  1906  and 
five  in  1007.  While  there  may  have  been 
some  recklessness  in  the  way  in  which  these 
wells  were  drilled,  and  the  foilure  to  ex- 
ercise good  judgment  In  bringing  in  wells  1 
and  2.  and  In  shooting  the  well  at  location 
12,  still  the  acts  of  the  lessee  must  be  Judged 
in  the  light  of  the  sarroundlugs  ^stlng  at 
the  time  (1907)  when  the  Morris  field  was  un- 
tried and  unproven  territory,  and  not  in  the 
light  of  the  experience  at  the  time  of  the 
trial  in  1911,  after  the  field  had  become 
proven  territory  and  a  developed  oil  field. 
Then,  again,  there  are  other  facts  in  the 
plaintlfC's  case  that  do  not  appeal  to  the  con- 
science of  the  chancellor.  The  court  below 
found  that  the  principal  cause  of  forfeiture 
was  the  manner  in  which  these  wells  were 
drilled  In  during  the  year  1907.  The  plaln- 
tiet  was  there  at  the  time  the  wells  were 
drilled  In  and  knew  then  as  well  as  he  knew 
three  years  later,  when  suit  was  filed,  that 
he  had  a  cause  of  action  for  rescinding  his 
contract,  if  he  had  one  at  all  on  this  account; 
but  h^  stood  by  and  was  present  on  every  pay 
day  and  received  his  royalties,  and  received 
them  promptly,  while  the  lease  was  under  the 
operation  of  the  trustee  named  in  the  trust 
deed  in  1908  and  1909,  and  also  after  the 
lease  passed  to  the  National  Supply  Company 
of  Kansas,  at  the  foreclosure  sale  in  Septem< 
ber,  1909,  and  during  Its  operation  of  the 
lease  from  that  date  up  to  May  13,  1910,  this 
plaintiff  was  present  and  at  all  times  ready 
and  willing  and  did  accept,  without  protest, 
the  royalties  provided  for  under  the  lease 
from  these  several  operators.  Then,  again,  in 
a  few  days  after  commoiclng  this  suit  to 
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cancel  tte  lum  he  vatenlL  Into  a  contract 
wltb  tbe  Kansfts  omnpany  whereby  it  was 
agreed  that,  U  the  sott  waa  ancoeseful,  be 
would  execute  t»  the  Kansaa  ctoipany,  or 
aome  person  It  ml^t  designate,  another  oil 
and  saa  lease  on  a  part  of  the  premises, 
wliexctv  Us  royalties  would  be  increaaed.  In 
▼lew  of  tlieee  facts  and  others  iyq;>earlng  in 
this  record,  we  cannot  hold  that  this  plain- 
tiff came  Into  court  with  "clean  hands,"  as 
be  must  do  In  cffder  to  InTofce  the  Jurisdiction 
of  a  court  of  equity  in  his  behalf. 

Our  statute  (section  980,  Rev.  L.  1910)  re- 
soiree  one  eeAlng  to  rescind  a  contract  at 
law  to  act  with  diligence.  In  equity  the  dU- 
Is^tt  and  not  the  slottafal,  suitor  is  re- 
warded. 

The  plaintiff  testified  at  the  trial  that  he 
had  made  up  his  mind  to  bring  the  suit  about 
a  year  and  a  half  before  It  wae  brought 
While  the  expiration  of  this  length  of  time 
after  the  discovery  of  bis  right  and  the  for- 
mation of  an  intention  to  rescind  and  com- 
mencing the  suit  Is  possibly  not  snfilcieut  to 
bar  the  action,  yet  this,  taken  in  connection 
with  the  further  fact  that  he  did  not  com- 
mence the  suit  until  after  Bass  had  abscond- 
ed, and  Brady,  Bass'  manager,  bad  died,  un- 
til after  the  two  persons  best  acquainted 
wltb  drilling  the  wells  and  operating  the 
lease  were  beyond  the  jurisdiction  of  tbe 
court,  is  a  very  strong  additional  circum- 
stajice  of  the  want  of  "clean  hands"  In  the 
plaintiff  in  luToking  the  aid  of  a  court  of 
equity.  To  permit  a  forfeiture  of  the  lease 
upon  this  record  upon  tbe  ground  sought 
would  not  only  work  a  great  hardship  upon 
the  lessee,  but  would  give  the  lessor  the 
fruits  of  lessee's  labor  and  property  most  un- 
justly, and  would  permit  tbe  lessor  to  "reap 
where  he  sowed  not."  At  the  time  of  the 
executlou  of  the  lease  In  controversy,  March, 
1906,  It  does  not  appear  that  tbe  plaintlfTs 
land  had  any  particular  value,  except  for 
agricultural  purposes.  It  was  simply  a  farm. 
While  a  consideration  of  $5  per  acre  is  re- 
cited in  the  lease,  the  plaintiff  testified  that 
only  $1  was  paid,  and  It  appears  that  this  re- 
cital was  placed  in  the  lease  to  give  to  it  a 
fictitious  commercial  value.  At  the  time  of 
the  trial  of  this  cause,  tome  five  years  Iat%r, 
the  plaintiff's  property  was  worth,  It  ap- 
pears, any  sum  between  $15,000  and  $30,000, 
and  be  had  collected  the  sum  of  $8,000  or 
$10,000  in  royalties.  This  large  sum  in  royal- 
ties and  the  Increased  value  added  to  the 
plalntltrB  farm  was  by  reason  of  the  lessee's 
efforts,  and  at  his  expeoBe,  and  without  the 
exi>endlture  of  a  dollar  of  plaintiff's  own 
money.  The  record  seems  to  support  the 
contention  of  the  plaintiff  In  error  that  this 
Increased  value  added  to  the  land  cost  the 
lessee  and  the  snblessee  from  $80,000  to  $40,- 
OOO. 

Can  a  court  of  ctmsdaioe  say  that,  on  ac- 
count ot  the  bad  judgment  or  even  n^llgent 
and  reefcless  management  of  the  lease  by  the 


subtenant^  it  would  effectuate  Justice  to  can- 
cel the  lease  and  kick  tbe  lessee  out  In  fhls 
summary  manner,  without  notice  or  warning, 
and  turn  ores  to  the  lessor  the  fruits  of  this 
great  labor  and  expense?  It  does  not  seem  bo. 

[8]  Then  tbe  Judgment  for  $8,000  damages 
cannot  be  Justified  by  the  testimony.  Tbe 
rules  by  which  these  damages  were  estimat- 
ed were  ao  indefinite  and  uncertain  as  to 
amount  at  most  to  a  mere  guess.  The  pro- 
duction from  the  wells  on  the  lease  In 
controversy,  as  well  as  that  from  the  wells 
On  the  adjoining  land,  was  unequal  and 
variant.  Well  No.  1  came  In  with  an  Ini- 
tial flow  of  1,200  barrels.  No.  2  with  800  bar- 
rels, and  No.  8  with  175  barrels,  and  No.  4 
with  little  or  nothing.  The  wells  were  all 
drilled  into  the  same  sand,  and  were  located 
on  the  same  40  acres,  and  only  a  few  hun- 
dred feet  apart,  and  yet  their  production  was 
so  variant  that  it  seems  little  less  than  ab- 
surd for  a  court  to  solemnly  adjudicate  that^ 
for  careless  and  negligent  drilling  and  oper- 
ating these  wells,  the  landowner  had  been 
damaged  $4,000  In  loss  of  royalties  and  an 
additional  $4,000  in  damages  to  the  land  it- 
self. 

For  these  reasons,  we  conclude  that  the 
Judgment  appealed  from  should  be  vacated 
and  set  aside,  and  said  cause  remanded  to 
the  district  court  of  Okmulgee  county  for 
farther  proceedings  not  inoonelsCeat  with  tbm 
views  herein  expressed. 

P£B  GDBIAU.   Adopted  In  wbola. 


AYBT  et  aL  T.  VAN  VOOBHIS  et  at 

(No.  3630.) 

(Supreme  Court  of  Oklahoma.   April  17,  1014. 
Behearing  Denied  May  12,  1914.) 

fSvltahm  by  the  Oowrt.) 

1.  Dnos  (f  211*)— Fa^uD— StTvnomioT  M 
Etidkhci, 

In  an  action  to  cancel  a  deed  on  the  ground 
tliat  Ae  same  was  secured  by  fraud  and  decep- 
tion, the  evidence  offered  to  maintain  the  ac- 
tion, as  set  oat  in  the  opinion,  was  insufficient, 
and  a  demurrer  thereto  should  have  been  sus* 
tained. 

[Ed.  Note.— For  otter  eases,  see  Deeds,  Cent. 
IHg.  H  687-«47 ;  Dec  Di^  211.*] 

2.  EBrOFPBI.  it  02*)— SlOEPTION  OF  BeWMTTS 

— Salx  bt  Attobuxt  ih  Fact. 

The  son  wbo,  with  full  knowledge  of  all 
the  facta,  accepts  his  part  of  the  proceeds  of 
the  sale  of  bis  lather'a  real  estate,  sold  and  con- 
veyed by  an  attorney  in  fact  after  the  deatii 
of  hia  father,  and  wbo  retains  the  proceeds  11 
years  before  commencing  action  to  eatablish  bis 
claim  to  the  property  as  an  heir  of  his  father, 
la,  under  section  1150,  Bev.  Laws  1010,  estopped 
from  asserting  such  claim,  and  from  declaring 
tbe  invalidity  of  tbe  deed  executed  by  the  at- 
torney in  ftct 

[Ed.  Note.— For  other  coses,  see  Estoppel, 
GeoL  Dig.  St  260-263;  Dec  Dig.  9  02.*] 

Commissioners'  Opinion.  Division  2.  Er- 
ror from  Superior  Court,  Oklahoma  Gomity; 
Edward  Dewes  Oldfleld,  Judge. 
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Action  by  Mary  Van  Voorhls  and  others, 
heirs  of  William  Bushman,  deceased,  and  G. 
M.  Young,  deceased,  against  Newton  Avey 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.  Beversed  and  ren* 
dered. 

Wright  &  BUnn  and  Bnrwell,  Crockett  ft 
Johnson,  all  of  Oklahoma  City,  for  plain- 
tiffs In  error.  Carlisle  &  Edwards,  of  Ok- 
lahoma City,  and  Horace  Speed,  ot  G,atbrle. 
for  defendants  In  error. 

GALBRAITH,  C.  On  the  19th  day  of  Jan- 
nary,  1910,  the  heirs  of  Wm.  Bushman,  de- 
ceased. Instituted  this  action  in  the  supe- 
rior court,  of  Oklahoma  connty  to  recoTer 
title  and  the  possession  of  lot  15  In  block  36, 
as  shown  by  the  original  plat  and  survey  of 
Oklahoma  City.  The  petition  was  In  the  or- 
dinary  form  of  an  action  in  ejectment,  alleg- 
ing title  In  the  plaintiff,  and  that  the  de- 
fendants were  wrongfully  withholding  the 
possession  from  them.  The  prayer  was  for 
possession  and  damages. 
-  The  defendants  E.  C.  Jones,  U.  S.  Grant, 
Harry  Woods,  Peter  Jacovltch,  and  Abe  Levy 
answered  by  general  denial,  and  admitted  be- 
ing in  the  lawful  possession  of  the  praises 
under  Avey.  The  defendants  Newton  Avey 
and  associates  filed  an  answer  and  cross-pe~ 
tlti<»k,  in  which  they  denied  all  the  allega- 
tions of  the  petition,  except  they  -admitted 
that  they  were  in  the  possession  of  the  lot, 
and  had  bad  the  undisturbed  possession 
thereof  tor  11  years  prior  thereto,  and  aver- 
ring that  they  had  collected  the  rents  there- 
from during  that  time.  By  way  ot  cross- 
petition  these  defendants  averred  that  they 
were  the  legal  and  equitable  owners  ot  the 
lot,  and  averted  that  the  idalntlffs  had  no 
Interest  therein,  and  prayed  that  the  plain- 
tiffs  take  nothing,  and  that  title  to  the  lot 
be  quieted  In  them.  On  Blardi  28,  1910,  the 
plaintiffs,  by  leave  of  court,  fUed  a  reply 
to  the  answer  and  cross-petition.  In  whldi 
tbere  was  b.  denial  of  Uie  matters  set  oat 
in  the  cross-petition,  except  it  was  admitted 
that  Arey  and  his  associates  bad  been  In 
pcesesslon  ot  the  lot  for  the  time  allured, 
bnt  charing  that  sudi  posaesslon  was  wrong- 
ful, and  further  that  possesidon  of  the  de- 
fendants was  claimed  nnder  a  tax  deed  dated 
December  30, 1898,  Issued  by  the  treasurer  of 
Oklahoma  county,  alleging  that  said  deed  was 
void,  as  appeared  on  its  face,  and  set  out 
in  detaUs  the  reason  it  was  void,  and  alleged 
that  prior  to  the  filing  of  suit  they  had  ten- 
dered to  the  defendants  the  amount  of  the 
taxes  and  penalty  due  against  said  property, 
and  that  sdch  tender  had  been  refused.  The 
prayer  waa  for  judgment  as  prayed  in  the 
original  petition  and  for  cancellation  of  the 
tax  deed,  and  that  title  to  the  lot  in  con- 
troversy be  quieted  in  the  plaintifl.  A  gen- 
eral denial  was  filed  by  the  defendants  by 
way  ot  a  t^ly  to  this  reply  and  answer  <Nt 


the  plainttfCs.  (te  September  10,  191(K  tbe 
heirs  ot  G.  M.  Toons,  deceased,  made  &vP^ 
cation  to  the  court  to  be  made  parties  plain- 
tiff to  the  action,  setting  out  the  claim  that 
they  were  the  owners  In  tee  of  the  lot  In 
controv^sy.  On  September  17,  1010,  tbe 
court  made  an  order  permitting  Ohaa.  L. 
Young,  Edward  A.  young,  Byron  F.  Young, 
and  Bertha  V.  Von  Syoc  to  be  made  parties 
plaintiff.  The  Youngs  did  not  file  a  formal 
petition  after  they  were  permitted  to  be 
made  parties  plaintiff,  but  their  application 
to  be  made  parties,  in  which  they  claimed  to 
be  the  owners  of  the  lot  in  controversy,  acoma 
to  have  been  treated  as  a  petition.  An  an- 
swer was  filed  to  it,  which  ctmslsted;  First, 
of  a  general  denial  of  the  allegation  In  the 
application  made,  except  the  allegation  of  the 
po^ession  of  the  defendants,  which  was  ad- 
mitted; and,  second,  it  was  alleged  that  since 
the  comihencement  of  the  suit  the  plaintUte 
Chas.  L.  Young,  Byron  F.  Young,  and  Bertha 
V.  Yon  Syoc,  had  executed  deeds  to  Newton 
Avey  for  their  respective  interests  in  the 
lot  In  suit,  and  for  that  reason  these  par- 
ties had  no  title,  r^ht,  or  claim  to  the  lot, 
and  further  pleaded  that  Edward  A.  Young 
had  no  right,  title,  or  Interest  In  the  lot  in 
controversy,  and,  farther,  that  at  the  time 
of  the  execution  ot  the  quitclaim  deeds  the 
defendants  were  In  possession,  and  that  tbe 
deeds  were  executed  for  the  purpose  of  waiv- 
ing any  rights  that  these  parties  executing 
the  deeds  had  In  and  to  the  lot  in  controver- 
sy and  further  alleging  that  Avey  and  Ms  as- 
sociates were  the  legal  and  equitable  own- 
ers of  tbe  lot  In  controversy,  and  then  were 
and  had  been  for  several  years  In  the  qaiet 
and  peaceable  possession  Oiereof;  that  nei- 
ther of  the  plaintiffs  had  any  right,  title,  or 
interest  of  any  kind  or  character  in  and  to 
the  said  lot,  and  prayed  that  the  plaintiffs 
take  nothing  by  their  action,  and  that  the 
title  to  the  lot  be  quieted  In  these  plain- 
tiffs. 

The  Bushman  heirs  replied  to  this  answer 
and  cross-petition  by  a  general  ^nlaL  The 
plalntUf,  Chas.  L.  Young,  filed  a  separate 
reply,  consisting  of  a  general  denial,  and 
also  alleged  that  the  execution  ot  the  quit- 
claim deed,  as  set  out  In  the  answer  and 
cross-petition,  was  procured  by  fraud  and 
deceit,  and  It  was  tor  that  reason  void,  and 
alleged,  further,  that  as  soon  as  he  discov- 
ered tbe  fraud  that  had  been  perpetrated  up- 
on blm,  he  offered  to  return  the  money  paid 
for  such  deed,  and  prayed  for  the  posses- 
sion of  the  lot  In  controversy,  and  for  dam- 
ages for  withholding  the  possession,  and 
asked  that  tbe  quitclaim  deed  be  surrender- 
ed up  and  canceled;  that  the  court  order 
the  same  released  of  record,  and  order  the 
defendants  to  reconvey  the  property  back  to 
these  plaintiffs.  Byron  F.  Young  filed  a  re- 
ply In  practically  the  same  form,  and  asked 
for  the  same  relief.  Bertha  V.  Yon  Syoc 
filed  a  reply  In  like  form,  and  asked  for  like 
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relief.  EdivaTA  A.  TouDC  filed  a  separate 
reply,  which  was  a  general  denial,  and  ad- 
mitted that  on  the    day  of   , 

lt>98,  be  zeoelved  from  W.  IL  Ton  Syoc  the 
snm  of  $27  aa  part  of  the  estate  of  O.  M. 
Young,  deceased,  and  at  that  time  he  heller* 
ed,  and  stUl  belleree,  that  the  funds  so  re- 
ceived arose  from  the  sale  of  some  chattel 
property,  and  that  If  it  ahoold  be  found  by 
this  court  that  each  sum  was  a  part  of  the 
proceeds  arlsinK  from  the  sale  of  W.  E.  Vao 
Syoc  to  L.  Orerbolser  of  lot  15,  block  80,  he 
tenders  the  amount  Into  cooit,  with  legal 
Interest  for  the  ose  of  the  deftaodants,  and 
he  prayed  likewise  for  possession  of  the  lot 
in  dispute  and  for  damages  and  cancellation 
of  the  qoitdaim  deeds  exeooted  by  his  brotti- 
ers  and  sister. 

Upon  the  Issues  tbns  formed  by  ttiese  sev- 
eral pleadlnga  ttie  eaose  was  tried  to  the 
court  and  a  jury.  At  the  dose  of  the  evi- 
dence the  court,  upon  the  motion  of  the  plain- 
tiffs, took  the  cause  from  the  Jury  and  direct- 
ed a  verdict  for  the  Toong  belra.    In  the 
verdict  prepared  under  the  direcHou  of  the 
court  there  was  a  flndtng  that  the  title  to 
the  lot  in  dispute  was  in  the  Toung  heirs, 
and  Ok  quitclaim  deeds  executed  by  them 
were  ordered  canceled,  and  judgment  was 
giroi  In  favor  of  Newton  At^  against  Uie 
parties  executing  these  deeds  for  the  several 
sums  paid  thmfdr.    Olie  defendants  pre- 
sented a  motion  for  new  trial,  whldi  was 
overruled,  and  have  appealed  to  this  c6urt 
It  is  difficult  to  determliie  from  the  plead- 
higs  in  this  ease  whether  the  action  was  of 
sacb  an  eanltable  character  as  to  warrant  the 
court  In  taUng  from  the  jury  the  considera- 
tion of  Cbe  controverted  questions  of  fact 
presented.  The  testimony  was  oonfllcUng  as 
to  whether  or  not  the  quitclaim  deeds  In- 
volved were  secured  by  fraud  and  mlar^re- 
wntations.   If  tt  was  a  law  action,  the  de- 
fendants had  a  right  to  have  this  question 
determined  by  the  jury.   The  action  when 
commenced  was  an  ordinary  action  in  eject- 
ment. About  this  there  can  be  no  serious 
qaesUoD.   We  are  inclined  to  think  that  It 
maintained  this  cbacacter  throughout  the 
trial,  and  that  the  subsequent  pleadings  filed 
after  the  petition  and  answer,  asking  for 
eqnltable  relief  in  tlM  canoeUaOon  of  the 
Hveral  Instruments,  were  merely  Incidental 
to  the  main  question  In  the  case,  namely,  the 
title  to  lot  16,  block  36.   However,  It  Is  not 
necessary  for  us  to  determine  this  question, 
elDce  It  Is  practically  Immaterial  In  the  view 
we  have  taken  of  other  questions  raised  upon 
the  record. 

Ml  The  lot  in  question  was  deeded  to  O.  M. 
Toniig  by  the  town-site  trustees  of  Oklaboma 
C^ty  on  the  25th  day  of  October,  1890.  Some 
tlnie  after  that  Toung  built  a  small  house  on 
the  lot,  and  some  years  later  removed  from 
Oklahoma  City  to  Iowa,  leaving  the  lot  In 
charge  of  a  real  estate  man  by  the  name  of 
Darla  Suhaequently  I*  Overholser  A  Co.,  a 


real  estate  and  insurance  firm  at  Oklahoma 
City,  composed  of  L.  Overholser  and  Newtoo 
Avey,  bought  out  Davis'  interest,  and  in  that 
manner  secured  the  rental  agency  of  this 
Toung  lot.  The  house  on  the  lot  was  occupied 
as  a  residence.  When  It  was  occupied  at  all. 
It  rented  at  a  rate  ranging  from  $2  to  $4  per 
month.  It  seems  that  Overholser  and  Avey 
collected  rents  on  the  lot  and  remitted  to 
Toung  during  a  period  extending  over  some 
two  or  three  years.  On  June  28, 1895,  G.  M. 
Toung  executed  a  general  power  of  attorney 
to  his  Bon-ln-law,  W.  B.  Von  Syoc,  a  resident 
of  El  Paso  county,  Colo.,  giving  him  full 
power  to  sell  and  dispose  of  his  property,  In- 
tittdlng  the  lot  in  controversy.  After  Over- 
holser &  Co.  were  notifled  of  the  giving  of 
this  power  of  attorney,  they  had  condderable 
correspondence  with  the  attorn^  in  fact,  and 
remitted  some  rents  collected  from  this  prop- 
erty to  him.  A  number  of  letters  passed  be- 
tween L.  Overholser  &  Co.  and  Ton  Syoc,  the 
attorney  in  fact,  relative  to  the  purchase  of 
this  lot  Finally,  in  February,  1898,  Yon 
Syoc  wrote  to  Overholser  &  Co.  that  he  would 
accept  from  them  fl50  for  the  lot  The  evi- 
dence proves  that  this  sum  was  fall  value  for 
the  lot  at  that  time.  The  deed  was  prepared, 
leaving  the  name  of  the  grantee  blank,  and 
forwarded  to  Yon  Syoc  to  execute.  This  deed 
was  executed  on  the  2Gth  day  of  February, 
1898,  by  O.  M.  Toung,  by  W.  E.  Yon  Syoc 
his  attorney  in  fact  After  the  deed  was  re- 
turned here  Overholser  &  'Ga  Inserted  Wm. 
Bushman's  name  in  It  as  grantee,  and  Bush- 
man subsequently  deeded  the  lot  to  Overhols- 
er, and  Overholser  conveyed  a  one-half  Inter- 
est therein  to  Kewtou  Avey.  When  this  deed 
from  Ton  Syoc  for  the  lot  was  received,  Over- 
holser deducted  the  amount  of  taxes  against 
the  property,  amounting  to  sum  $7(^  and  re- 
mitted the  talance  of  the  $150  to  Ton  Syoa 
Von  Syoc  divided  this  remaining  part  of  the 
consideration  for  the  lot  into  three  parts, 
retaining  one-third  for  bis  wife,  who  was  a 
daughter  of  G.  M.  Toung,  sending  one-third 
of  the  balance  to  her  brothers,  Edward  A. 
Young  and  Byron  F.  Young.  After  this  suit 
was  filed  by  the  Bushman  heirs,  and  In  Hep- 
tember,  1910,  noti(»  was  served  to  take  depo- 
^Uoas  at  Bock^  Ford,  OOlo.  The  partiea 
whose  depositions  were  taken  In  pursuance  to 
this  notice  were  Urs.  Yon  Syo<^  Edward  A 
Tounfe  and  Byron  F.  Young,  three  of  the 
heirs  of  G.  M.  Young,  deceased.  At  the  tak- 
ing of  these  depositions  it  developed  that  G. 
M.  Young  died  in  Colorado  In  the  year  1896, 
some  two  years  prior  to  the  making  of  the 
deed  by  Ton  Syoc  to  Bushman,  as  his  attor- 
ney In  fact  It  was  after  the  taking  of  these 
depositions  that  the  application  was  made  by 
the  Yonng  heirs  to  be  made  parties  plalntUF 
to  this  suit 

One  of  the  assignments  of  error  is  that  the 
trial  court  erred  In  overruling  the  defend- 
ants* demurrer  to  the  plaintiffs'  evlden<».  At 
the  close  of  tbe  plaintUCa'  testimony  the  de- 
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fendants  Interposed  separate  tfemurrers  to 
the  evidence  to  each  of  the  Young  heirs. 
The  principal  ground  of  the  demurrer  urged 
against  the  evidence  of  Bertha  Yon  Syoc, 
Clarence  U  Young,  and  Byron  F.  Young  was 
that  they  had  each  executed  and  delivered, 
for  a  valuable  consideration,  a  quitclaim  deed 
to  Newton  Avey,  conveying  or  releasing  all 
their  interests  In  and  to  the  lot  in  contro- 
versy, and  that  the  evidence  offered  was  In- 
sufficient to  show  that  these  deeds  were 
secured  by  undue  Influence  or  fraud,  and  the 
ground  of  the  demurrer  as  to  Edward  A. 
Yotmg  was  that  he  was  estopped  to  question 
the  deed  from  Von  Syoc  to  Bushman,  for  the 
reason  that  he  had  knowingly  accepted  and 
retained  his  part  of  the  proceeds  of  the  pur- 
chase money  paid  for  the  execution  of  that 
deed. 

It  Is  contended  on  behalf  of  the  defendants 
In  error  that  Overholser  &  Co.  were  agents  of 
O.  M.  Young  for  the  lot  In  dispute  during  his 
lifetime,  and  were  the  agents  for  his  heirs 
after  his  death,  and  that,  owing  to  the  rela- 
tions of  trust  and  confidence  that  the  law 
throws  around  this  relationahip,  they  could 
not  purchase  this  property  from  Young,  or 
from  his  heirs  under  the  circumstances  dis- 
doaed  by  the  record.  We  have  no  contro- 
veray  with  the  numerous  authorities  dted  by 
counsel  in  their  briefs  In  support  of  the  doc- 
trine of  trust  and  confidence  existing  be- 
twem  principal  and  agent  Those  decislona 
announce  sound  doctrine,  one  Giat  has  been 
applied  in  this  court  many  times  and  In  the 
courts  of  aU  dvUlxed  govemments,  but  It  la 
the  amplication  of  that  doctrine  to  the  facte  of 
this  case  that  gives  rise  to  a  dlfTerence  of 
oplidon  between  the  court  and  counseL 
There  are  different  kinds  of  agendes,  and,  of 
ooucse,  the  extent  of  the  trust  relations  exist- 
ing between  the  principal  and  the  agent  de- 
pends in  a  large  measure  upon  the  character 
of  the  agency.  Tbete  are  dlflraent  degrees  of 
trust  and  confidence.  There  is  a  wide  differ- 
ence between  an  agoit  to  merely  collect  rents 
and  an  agent  who  has  authority  to  dispose  of 
property,  between  the  guardian  of  a  minor 
or  incompet^  and  a  rental  agent  There  is 
no  evidence  to  show  that  Overholser  ft  Co. 
ever  bad  authority  to  sell  this  property,  or 
that  It  was  ever  listed  with  them  for  sale. 
Their  agency  In  this  matter  was  of  that  limit- 
ed character  wliereby  they  were  empowered 
to  secure  tenants  and  collect  rents;  and,  since 
the  property  was  not  rented  all  the  time,  and 
when  rented  did  not  bring  over  $4  a  month, 
this  agency  did  not  Imply  a  great  degree  of 
trust  and  confidence  between  the  owners  as 
principal  and  Overholser  &  Co.  as  agent  We 
do  not  find  anything  In  the  record  that  would 
forbid  Overholser  &  Co.  from  purchasing  the 
lot  in  controversy,  either  for  themselves  or 
for  a  client  from  Young  during  his  lifetime, 
or  from  his  heirs  after  his  death.  The  courts 
certainly  look  with  favor  upon  a  compromise 
and  adjustment  of  lawsuits,  and  upon  the 


settlement  of  claim  before  suit  Is  commenced. 

It  is  alleged  that  the  quitclaim  deed  se- 
cured from  Chas.  V.  Young,  Byron  V.  Young, 
and  Bertha  Ton  Syoc  was  secured  by  Avey 
for  the  purpose  at  settling  their  claim  to 
the  lot  in  cratroveray,  and  that  they  each 
executed  the  deed  in  order  to  relinquish  and 
settle  any  dalm  they  might  have  to  this  lot 
Now  the  evidence  Introduced  by  them  in  sup- 
port of  their  claim  that  theee  deeds  were  se- 
cured by  fraud  and  ndsrepresuitatlon  was, 
in  brief,  this:  That  Mr&  Von  Syoc  and  Byron 
F.  and  Sdward  A.  Youiv  wen  reeidente  of 
Colorado,  and  Chas.  U  Young  resided  In  Pas- 
edena,  Cal.    Whan  Judge  BurweU,  one  of 
the  attorneys  for  Avey,  discovered  that  O.  H. 
Young  was  dead  at  the  time  his  attorney  la 
fiict  Von  Syoc,  executed  the  deed  to  Bush- 
man, he  advised  his  client  Avey,  that  it  was 
desirable  that  he  should  obtain  quitclaim 
deeds  from  the  heirs  of  Young,  and  he  was 
authorized  to  secure  these  deeds,  and  he  Im- 
mediately set  about  to  do  it    It  cannot  be 
said  that  there  was  anything  improper  about 
this.   He  met  Mrs.  Von  Syoc,  Byron  F.  and 
Edward  A.  Young,  at  Pueblo,  Colo.,  by  ap- 
pointment, but  before  he  conferred  with  tbem 
about  thdJT  claim  to  this  lot,  he  insisted 
that  they  should  employ  ind^;>endent  oouoeeL 
which  they  did.    They  secured  a  reputable 
and  distinguished  member  of  the  bar  at 
Pueblo,  and  then,  with  them  and  this  lawyer, 
Judge  BorweU  took  up  the  matter  of  the 
adjustment  of  their  claim.   The  Youngs  tes- 
tified at  the  trial  that  Judge  Borwell  mis- 
represented their  rlgfate  and  their  claims  to 
this  lot  and  that  they  relied  upon  this  mis- 
representation and  beUeved  It  and  were 
Induced  thereby  to  execute  this  deed.  In 
this  they  are  flatly  contradicted,  and  their 
story  Is  so  incredible  that  It  is  unworthy 
of  belief.    They  are  all  adulte  and  people 
of  intelligence,  and  they  knew  that  Judge 
Burwell  represented  Avey,  their  adversarf. 
They  also  had  Independent  counsel  to  advise, 
as  well  as  the  counsel  they  had  employed 
to  prosecute  this  suit  at  Oklahoma  City.  Tbe 
negotiations  of  the  first  trip  to  Pueblo  did 
not  result  in  a  deaL    Some  two  weeks  later 
Judge  Burwell  made  another  visit  to  Pueblo 
and  conferred  with  these  parties  and  their 
attorney,  and  two  of  them,  Mrs.  Von  Syoc 
and  Byron  F.  Young  executed  a  quitclaim 
deed  to  their  Interest  in  the  lot  for  the  coo- 
slderation  of  $400  each.    Prior  to  this  date 
Judge  Burwell  had  gone  to  Pasadena,  CaL,  to 
confer  with  Chas.  I*.  Young.   Young  had  se- 
cured Independent  counsel,  and  negoTfated 
with  him  for  a  quitclaim  deed  for  his  loter- 
est  in  the  lot  and  received  $1,200  for  the 
same.   We  are  convinced  from  an  examina- 
tion of  the  testimony  that  each  of  the  par- 
ties executing  these  quitclaim  deeds  were 
properly  advised  as  to  their  rights  in  tie 
premises,  and  that  they  each  voluntarily 
cuted  the  deed  for  a  valuable  consideration, 
and  after  having  the  benefit  of  the  adrlce 
of  counsel  and  ample  time  for  reflection  and 
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oonsoltatkm.  aind  tbe  traiuactlon  on  tiie 
part  of  Avey  and  hlB  counsel  was  fair  and 
honest  and  above  board,  and  tbere  la  nottaii^ 
In  the  eTld«kce  to  warrant  tbe  court  tn  find- 
ing that  the  deeds  were  secnred  by  fraud, 
and  that  they  sboold  be  canceled.  For  that 
reason  the  demnrrer  to  tbe  evidence  of  Mn. 
Von  SyoG,  Byron  F.  Young  and  Cbas.  Im 
Young  should  have  been  sustained. 

[21  Edward  A.  Tonng  was  a  resident  of 
Colorado,  and  was  present  at  the  two  confer- 
ences held  at  Fn^lo  between  counsel  for 
Avey  and  Mr&  You  Syoc  and  Byron  F.  Young 
and  their  attorney, .  but  be  refused  to  exe- 
cute  a  quitclaim  deed.  It  la  now  contended 
on  his  behalf  that  he  owns  a  one-fourth  In- 
terest In  this  lot  as  the  heir  of  Q.  M.  Yoong, 
deceased,  since  the  deed  to  Bushman,  execut- 
ed by  Ton  Syo<%  was  executed  and  ddirered 
after  the  death  of  O.  M.  Xonzig,  whlidi  death 
revoked  the  power  of  attorney  to  Vua.  Syoc; 
that  the  deed  was  void  and  conveyed  no  title 
to  Bushman. 

The  demurrer  to  the  evidence  introduced 
on  behalf  of  Edward  A.  Young  raises  tbe 
question  of  estappelt  and  aUegea  that  be  can- 
not now  be  heard  to  ass^  that  the  deed 
from  Von  ^oe  to  Bushman  was  void  for 
tbe  reason  that  be  knowingly  received  a 
part  of  Cbs  QuulderatiUn  giild  tmt  that 
deed  by  U  Ovcvholser  ft  Co.  The  rule 
of  estow^l  m  cases  ot  this  Und  Is  wdl 
ectabUsbed.  The  principle  of  estoppel  as 
appUed  to  varying  conditions  and  states 
of  fact  Is  reeognised  by  our  own  cout 
in  tbe  foUowlag  cases:  Hagar  t.  Wlkofi;  2 
OU.  B80^  8»  Pae.  281;  Batnes  t.  X^yncb.  9 
OU.  156,  B9  Pae.  90S ;  Qarrlsan  r.  Latbam, 
28  OkL  699.  lOa  Fac  009;  Sspulpft  t.  Bapol- 
pa  OU  *  Gas  Ga,  22  OU.  847,  97  Pack  1007; 
Braddon  t.  UcShsa,  26  OkL  SS,  107  Pac; 
816;  Bmaha  t.  Board  of  Bducatioii,  130 
Pae.  208,  not  jet  DSOdMUj  reported.  See, 
alKH  Coxaer  Btoxna  Baidc  t.  Bhode^  S  Ind. 
T.  206,82S.W.  780,  «7L.B„A.812.  The 
Btatntes  of  Oklahoma  dedare  tbe  rule  that 
should  be  applied  in  tbe  Instant  cassh  Seo* 
tion  IISO,  Ber.  U  1010,  reads  as  follows: 
"Estoppel  by  receiving  benefits.  Any  per- 
ton  or  CDrporatloo  having  knowingly  reeeivod 
and  accepted  the  benefits  or  any  twrt  tbere- 
<tf  of  any  conveyance,  mortgage  or  ccmtract 
relating  to  real  estate,  shall  be  concluded 
tbei^y  and  estopped  to  dmy  tbe  validity  of 
■ndi  conveyance,  mortgage  or  contract,  or  the 
power  or  authority  to  make  and  execute  the 
same,  except  on  the  ground  of  fraud;  but 
tUs  section  shall  not  apply  to  minors  or  per- 
KBM  of  nasonnd  mind  who  pay  or  tender 
back  the  amount  of  such  benefit  received  by 
tbenuelves." 

We  are  convinced  upon  a  oarefnl  consider- 
ation of  the  evidence  that  Edward  A.  Young 
knew  when  be  received  the  money  from 
VoD  Syoc  that  it  was  a  part  of  the  consid- 
eration for  the  sale  of  tite  lot  in,  oimtcoversy. 


and  he  retained  this  money  for  11  years  be- 
fore this  action  was  filed.  It  is  now  too  late 
for  blm'  to  attempt  to  repudiate  that  deed. 
The  rule  of  eatopp^  should  apply  to  his 
claim  In  this  instance,  and  in  this  view  of 
the  case  the  demurrer  to  his  evidence  should 
have  been  sustained  also. 

The  record  In  this  case  Is  very  volumi- 
nous. It  Is  evident  that  all  the  parties  intro- 
duced all  of  the  avallabW  testimony  in  sup- 
port of  their  respective  claims,  and,  in  view  of 
the  law  as  we  have  declared  it  hereinabove, 
we  think  the  case  should  be  closed,  and  that 
the  Judgment  appealed  from  should  be  re- 
versed and  vacated,  and  the  court  below  di- 
rected to  sustain  the  respective  demurrers 
to  tbe  evidence  of  the  several  Young  heirs, 
and  to  enter  judgment  In  favor  of  tbe  plain- 
tiffs in  error,  quieting  tbe  title  to  lot  15, 
block  36.  tn  Oklahoma  City  In  them,  and  for 
costs  of  this  action. 

We  feel  constrained  to  say,  before  closing 
this  opinion,  that  serious  charges  were  mode 
in  the  pleadings  filed  on  behalf  of  the  Young 
heirs  against  one  of  the  counsel  for  Newton 
Avey,  and  that  from  the  record  these  charg- 
es seem  to  be  entirely  unfounded  and  wholly 
unjustifiable.  The  conduct  of  the  counsel  In 
question.  Judge  B.  F.  Burwell,  It  seems  to  us. 
was  most  circumspect,  honorable,  and  ethical 
throughout  the  entire  transaction,  and  that 
he  should  be  and  is  entirely  exonerated 
against  all  claims  of  wrongdoing  or  unpro- 
fessional conduct  in  this  cas& 

FEB  CUBJAM.  Adopted  in  whol& 


KITOHEJNS  V.  STATE.    (No.  A— 1060.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 
7,  1914.) 

fByUalu$  Ij/  tite  Court,} 
L  Adtjltkby  (5  14*)— Pboof— Requisites. 

In  a  prosecution  for  adulteir,  positive  evi- 
danee  of  the  dlreot  fact  is  not  required.  The 
fact  of  carnal  intercourse  nay  be  inferred  from 
drcumstajices  that  lead  to  it  by  fair  infereoce 
as  a  necessary  conclusion. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  }{  27,  81,  32;  Dec  Dig.  |  14.»] 

2.  ADTnLTBBT  (|  1*)— NATUSB  OF  OmNSB. 

Adnlterr  is  an  offoise  against  the  itMs,  as 
well  as  against  the  injurea  hurinuid  or  wife, 

notwitbfltanding  the  requirement  that  the  pros- 
ecotioQ  therefor  must  be  comnienced  on  tiie 
complaint  of  the  Injured  spouse. 

[Ed.  Note.~For  otiier  cases,  see  Adultery, 
Cent  Dig.  U  1-4;  Dec  Dig.  |  l.*3 

S.  WmnssBB  68*)— OoHFnsiroT— HnsBAH n 

AND  Win— ADUI/TEBT. 

While  adultery  is  a  public  offense,  It  Is  also 
a  personal  offense  against  the  husband  or  wife, 
and  they  become  compet^t  witnesses  to  prove 
the  offense 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  159%-162,  1647  Dec  Dig.  |  5a*] 

4.  AnuLTBBT  (I  14*)— Detsksb— Belation  or 
Mabteb  and  Sebvant. 

In  a  prosecution  for  adoHery,  tbe  relation 
of  master  and  servant  between  tbe  parties  does 
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not  neeenarOy  azdade  tlie  ezlBtence  of  the  re- 
latlon  denounced  ij  tiie  statute,  and  tbe  rela- 
tion of  servant  does  not  necessarily  exclude  tbe 
woman  from  becoming  tbe  defendant's  mistress 

or  concubine. 

[Ed.  Note.— For  oQier  casea  see  Adulter;, 
Cent  DiE.  M  27,  SI.  32;  Dee.  Dig.  1 14.*] 

5.  IiBWDNEss  (S 1*)— Essentials  of  Ofvbnsb— 
"Living  Tooettheb  iw  Opih  akd  Notobi- 
0U8  Adultbbt."  , 

To  eonatitate  the  offense  of  adoltery,  where 
It  is  alleged  that  the  defendants  were,  "living 
together  in  open  and  notorious  adulter;,"  it  is 
not  necessary  that  the  parties  claim  to  be  bus- 
hand  and  wife.  It  is  sufficient  if  tbey  live  to- 
gether in  tbe  same  house  in  tbe  familiar  manner 
of  husiund  and  wife,  and  that  their  lewd  and 
lascivious  cohabitation  and  conduct  was  open 
and  notorious. 

[Ed.  Note.— For  other  eases,  see  Lewdness, 
Gent.  Dig.  H  1-4;  Dec.  Dig.  1 1.*} 

Appeal  from  District  Court,  Seminole  Coun- 
ty; Tom  D.  McKeown,  Judge. 
,  John  Kifa^na  was  convicted  of  adnltery, 
and  appeals.  Affirmed. 

The  plaintiff  in  error,  herein  referred  to  as 
defendant,  and  one  Mollle  Mitchell  were  joint 
ly  Informed  against  for  the  crime  of  adultery. 
Tbe  information,  omitting  the  formal  parts, 
was  as  follows:  "That  John  Kitchens  and 
Mollle  Mitchell  did.  In  Seminole  county,  and 
in  tbe  state  of  Oklahoma,  on  or  about  the  1st 
day  of  April  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  twelve  and  an- 
teilor  to  the  presentment  hereof,  commit  the 
crime  of  adultery  in  the  manner  and  form  as 
follows,  that  Is  to  say:  O^at  on  the  day  and 
date  above  mentioned  and  in  said  county  and 
state,  did  nnlawfoUy,  wiUfulIy,  volontarlly, 
and  f^nlously  associate  and  cohabit  togeth- 
er, living  In  open  and  notorloaa  adultery, 
they,  tbe  said  defendants,  not  being  tiien  and 
there  married  to  eaiA  other,  and  him,  Uie 
said  John  Eitchens,  then  and  there  having 
a  living  wife,  and  the  said  Mollle  HUtcbell 
having  a  living  husband,  and  tbey,  the  said 
defendants,  did  unlawfully,  voluntaiUy,  and 
feloniously  have  carnal  knowledge  together, 
each  of  the  body  of  the  other,  contrary  to." 
etc.  Upon  arraignment  the  defendants  inter- 
posed a  demnrrw  to  the  Informatloii  on  the 
ground  "that  It  did  not  ^te  facts  sufficient 
to  c<»i8tltute  a  public  offense  against  "Gie  laws 
of  Oklahoma."  The  demurrer  was  overruled, 
whereupon  defendant  entered  a  plea  of  not 
guilty,  and  asked  for  and  was  granted  a  sep- 
arate triaL  His  trial  resulted  in  a  verdict 
of  guilty  as  cliarged  In  the  information,  leav- 
ing the  punishment  to  be  fixed  by  the  court. 
On  the  11th  day  of  October,  1912,  moUon  for 
new  trial  having  been  duly  filed,  the  same 
was  overruled,  and  he  was  sentenced  to  be 
confined  In  tbe  penitentiary  for  tbe  term  of 
two  years.  From  the  Judgment  and  sentence 
he  aL>peals. 

The  evidence  shows  without  contradiction 
that  defendant  was  married  in  Seminole  coun- 
ty. In  1900.  and  had  lived  in  said  county 
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with  his  ftunHy  until  tbe  mld^  of  NoTember, 
1910,  at  which  time  his  wife  and  seven 
children  left  him,  and  went  to  live  in  H^hw 
county  ^  (hat  his  codefbmdant,  Mollle  Mitch- 
ell, was  tbe  wife  of  Oal  Mitchell,  and  tbe 
moth^  of  three  children;  that  she  lired  apart 
from  her  husband,  he  having  the  care  and  cus- 
tody of  the  three  children  bom  of  tlielr  mar- 
riage, and  all  of  tender  years;  that  defendant 
resided  upon  his  farm  In  a  house  consisting 
of  one  room,  a  tdtdien,  and  an  attic  above; 
diat  in  September,  1911,  defendant  brought  to 
tUs  house  his  ood^endant,  Mitchell,  for  tbe 
avowed  and  ostensible  purpose  of  making 
her  his  housekeeper,  and  to  care  for  bis  aged 
invalid  mother,  wlio  made  her  home  t^ere  a 
part  of  the  time,  but  ^o  also  lived  much  of 
tbe  time  with  her  other  married  chlldr^ 
For  several  weeks,  Joe  Brooks,  the  16  year 
old  brother  of  Mrs.  Mitchell,  stayed  on  tbe 
place,  and  for  a  short  time  two  men  who 
worked,  picking  cotton,  for  the  defendant 
stayed  on  the  place  There  was  evidence 
toidlng  to  show  that  while  Mrs.  Mitchell  was 
staying  at  bis  place,  defendant  took  her  vrlth 
blm  back  and  forOi  on  his  trips  to  town,  and 
they  were  often  seen  driving  together. 

E.  8.  King  testified:  That  he  lived  a  mile 
and  a  half  from  defendant,  and  saw  Mollis 
Mitchell  at  def aidant's  and  said  to  him: 
"Mr.  Kitchens,  under  these  drcumstancee 
tbey  win  get  you,  won't  tiieyT'  D^endant 
answered:  "No,  the^  will  have  to  prove  tliat 
I  had  sexual  Intercourse  with  the  woman 
before  they  can  get  me."  TbM  he  bad  heard 
other  neighbors  complain  of  tbe  conduct  of 
defendant  and  Mrs.  MitAelL  That  defend- 
ant brought  Mrs.  inttihen  to  writtng  school 
(me  evttdii^  and  the  ladies  ivesent  rd)uked 
her,  and  the  defendant  did  not  come  any 
more. 

A.  J.  Morgan  testified  that  he  lived  about 
2tf0  yards  from  defendant;  that  Mollle  Mitch- 
ell stayed  there  about  a  year;  defaidants 
mother  was  not  there  all  the  time;  bad  se^ 
defendant  and  t3ie .  Mitchell  woman  there 
alone  at  night;  saw  defendant  at  dlffereot 
times  with  his  arms  around  hw;  saw  her 
idtting  in  his  lap;  called  there  one  evening 
and  saw  Mrs.  Wtch^  with  hoe  aims  over 
defendant's  shoulders,  and  be  was  holding 
her  clothes  up  so  that  her  person  was  ex- 
posed from  her  waist  down.  Heard  defend- 
ant say  that  be  had  the  elap;  that  he  can^t 
it  from  Mollle  BlitdieU;  saw  d^endant  and 
Mrs.  Mitchell  in  bed  together. 

Ed.  Morgan  testified  that  he  lived  with  his 
father,  A.  J.  Morgan ;  saw  defendant  at  dif- 
ferent times  with  his  arms  around  MoUie 
Mitchell;  saw  him  take  Indecent  liberties  with 
her  person  and  hold  her  dress  up;  heard 
d^endant  say  he  had  the  clap,  and  that  tte 
caught  it  from  Mollle  Mitchell 

Neely  Boss  testified  that  be  worked  for  de- 
fendant; often  saw  defendant  and  Mn. 
Mitdiell  sitting  In  e»A  other's  lap,  bu^lnft 
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tdsslns,  and  plartog  with  each  otber.  After 
MoIUe  Mltehell  bad  been  there  aboat  two 
weeks  beard  defendant  aay  tbat  he  had 
caugbt  the  dtip  from  ber. 

John  Crotzer  testified  tbat  be  stopped  over 
night  at  defendant's  bouse,  and  no  one  else 
was  there  except  defendant  and  HolUe  Mltdi- 
ell;  that  they  all  slept  In  the  same  room; 
Mrs.  Mltcb^  In  one  bed,  and  dttCmdant  and 
witness  in  another. 

The  eridenee  further  shows  tbat  drfend- 
ant'a  n^hbors  went  to  his  place  and  objected 
to  his  keeping  the  Mitchell  woman  there,  and 
he  said  to  them:  "That  he  had  been  advised 
by  lawyers  that  he  bad  a  rlgbt  to  keep  a  cook 
there,  and  they  would  have  to  catch  blm 
doing  business  with  her,  and  would  hare  to 
prove  it  before  they  could  convict  blm,  and 
that  he  had  been  advised  that  no  one  had  a 
right  inside  the  in<aosare  without  his  permis- 
sion, and  Uiat  he  was  going  to  shoot  the 
first  damn  man  he  caught  In  there  like  Im 
would  a  dog.** 

On  behalf  of  defendant  several  witnesses 
testifled  that  they  were  oftoi  at  his  home  and 
had  never  noticed  any  improper  condqct  on 
tfw  part  of  defendant  and  Mrs.  UitcheU. 

Oscar  HnU  tesUSed  that  be  picked  cotton 
for  defttidant  three  or  four  we^  In  the  fall 
of  1911,  and  stayed  at  his  place;  that  filrs. 
Mitchell  done  die  bonsewotk;  oevw  saw 
anything  Indec^t  betwem  them,  and  heard 
no  vulgar  teCCk.  Defendant's  mtrther  was 
tiiere  a  part  of  the  time ;  that  the  b<^  WMk- 
ing  for  d^endant  went  away  a  nl^t  or  two 
fishing  and  left  him  and  Mrs.  Mitchell  there 
alone 

Dr.  3.  C  DoveQ  testified  that  he  had  been 
defendant's  physician  and  had  treated  him 
during  the  last  two  years  for  malaria  and 
bemorrtudds;  did  not  treat  him  for  gonorrhea; 
that  he  had  full  opportunity  to  know  wheth- 
er or  not  defendant  had  sudi  disease,  and 
did  not  think  that  be  had  ever  had  it;  that 
about  the  Ist  of  October.  1911,  he  commenced 
treating  MolUe  Mltdiell  tor  chronic  gonor- 
rhea, and  treated  her  for  several  months;  that 
she  was  brought  to  bis  office  by  defendant, 
and  he  continued  to  accompany  her  when 
coming  for  treatment  while  be  had  the  case 
in  charge;  that  without  using  preventatives 
«Dd  disinfecting,  be  did  not  think  it  would 
have  been  possible  fbr  one  to  have  had  inter- 
course with  Mrs.  Mitchell  while  he  was  treat- 
ing ber  without  catching  the  disease. 

Uollie  Mitchell  testifled  that  she  was  a 
married  woman,  separated  from  ber  hus- 
band; tbat  she  had  worked  for  defendant  for 
more  than  a  year  as  a  servant,  and  he  paid 
iter  three  dollars  a  week  for  her  services; 
tbat  she  never  stayed  alone  with  defendant 
8b«  denied  all  acts  of  immoral  conduct 

Defendant  as  a  witness  In  his  own  behalf 
testifled  that  he  bad  hired  Mollle  Mitchell  to 
care  for  his  mother  and  cook  for  him  and  his 
farm  bands ;  that  he  had  never  stayed  In  the 
house  ovendght  alone  with  MolUe  Mitchell. 


He  drailed  all  acts  of  lammnl  eendoct  or 

adulteroua  intercourse. 

Defendant  introduced  testimony  tending  to 
Impeach  the  character  of  certain  of  the 
state's  witnesses  as  to  truth  and  veracity. 
On  rebuttal,  evidence  was  givui  as  to  the 
good  character  of  tliese  witnesses. 

Wmmott  ft  Dean,  of  Wewoka,  for  plaintltE 
in  error.  Chaa.  West  Atty.  Oen..  and  Chas. 
L.  Moore,  Asst  Atty.  Gen.,  for  the  State. 

DOTLB,  J.  (after  stating  the  facts  as 
above).  [1]  The  provision  of  the  Penal 
Code  upon  whicfh  the  iffosecutlon  was  Amnded 
defines  the  crime  of  adultery  as  follows: 
"Adultery  Is  the  unlawful  voluntary  sexual 
intercourse  of  a  married  person  with  one  of 
the  opposite  aex ;  and  when  the  crime  Is  be- 
tween penons,  cmly  one  of  whom  is  married, 
both  are  guUtr  of  adultery.  Prosecution  for 
adultery  can  be  commenced  and  carried  on 
against  ^ther  ot  the  parties  to  the  crime 
only  by  his  or  her  own  husband  or  wlf^  as  the 
case  may  be,  or  1^  the  husband  or  vrlfe  of 
(he  other  party  to  the  crime:  Provided,  that 
any  person  may  make  complaint  when  per- 
sons are  Uvlng  t(%ether  in  open  and  notorious 
adultery."  Section  2431,  Rev.  Iaws. 

The  main  qn«Btton  to  be  reviewed  Is  the 
snfllcleney  of  the  evidence  It  Is  claimed 
that  the  trial  court  erred  In-denylng  defend- 
ant's motion  for  a  directed  verdict  of  acquit- 
tal, and  in  overroHng  the  motion  for  a  new 
trial,  on  the  ground  that  the  evidence  was 
insnfflelent  to  support  the  verdict;  the  con- 
tention being  that,  as  the  prosecntl<«  was  not 
commenced  upon  the  complaint  of  the  wUe  of 
defendant  or  the  husband  of  his  codefMidant 
the  proof  must  show  that  the  defendants 
were  'Hiving  togetlier  In  open  and  notorious 
adultery,"  and  that  the  proot  only  shows  the 
relation  of  master  and  servant  and  as  such 
tbey  might  properly  live  together  without  In- 
voking public  scandal.  In  a  prosecution  for 
adultery,  positive  evidence  of  the  direct  fact 
is  not  required.  To  require  positive  evidence 
alone  would  be  to  give  immunity  to  practical- 
ly all  offenders.  Usually  presumptive  evi- 
dence alone  is  attainable,  and  the  fact  of  car- 
nal intercourse  Is  inferred  from  circumstanc- 
es that  lead  to  it  by  foir  Inference  as  a  neces- 
sary conduslon;  without  this  rule,  no  pro- 
tection whatever  could  be  ^ven  to  marital 
rights. 

[2]  Under  the  providon  of  the  P^ial  Code 
quoted,  adultery  Is  an  offense  against  the 
state,  as  well  as  against  the  injured  husband 
or  wife,  notwithstanding  the  requirement 
tbat  the  prosecutltm  therefor  must  be  com- 
menced on  the  complaint  of  the  injured  spouse. 
The  requirement  that  "prosecution  for  adul- 
tery can  be  commenced  and  carried  on  against 
^tber  of  the  parties  to  the  crime  only  by  his 
or  her  own  husband  or  wife,  as  the  ease  may 
be,  or  by  the  husband  or  wife  of  the  other 
party  to  the  crime,"  pertains  to  the  procedure 
only.  That  such  comvlalnt  has  not^been 
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nude  may  operate  to  wUbhold  aothorlty  to 
prosecDte  or  punish,  bnt  this  does  not  affect 
the  qneetlon  of  the  actual  guilt  ot  the  oflBwd- 
ing  partlea.  The  requlremMit  la  fininded 
partly  on  principles  of  public  policy  which  lie 
at  the  basis  of  cItU  society.  If  the  parties 
injured  choose  to  condone  the  wrong  done, 
then  no  one  else  ought  to  be  allowed  to  moTe 
in  the  matter. 

[)]  While  adultery  is  a  "public  offense,"  It 
is  also  a  personal  offense  against  the  injured 
husband  or  wife,  and  they  become  competent 
witnesses  to  prove  the  offense.  Heacock  t. 
State.  4  Okl.  Cr.  606.  112  Pac.  940. 

However,  under  the  proviso  of  the  section 
quoted,  any  person  may  make  complaint  yrh&i 
it  is  alleged  that  the  defendants  "are  living 
together  in  open  and  notorious  adultery,"  as 
such  adulterous  cohabitation  and  its  noto- 
riety necessarily  tends  to  debase  and  lower 
the  standard  of  public  morals  by  dishonoring 
the  marital  relation. 

It  appears  from  the  record  that  In  addition 
to  the  undisputed  facts  in  evidence,  the  de- 
fendant, a  married  man,  and  his  codefendant, 
a  married  woman,  lived  together;  that  there 
was  competent  evidence  showing,  or  tending 
to  show,  the  fact  of  illicit  cohabitation,  and 
that  adulterous  intercourse  had  habitually 
taken  place  between  the  parties  while  they 
were  living  together.  If  the  parties  for  a 
single  day  lived  together  in  open  and  noto- 
rious adultery,  the  offense  was  complete. 

[4]  The  evidence  showing  the  existence  of 
the  relation  of  master  and  servant  between 
the  parties  was  properly  admitted,  bnt  that 
relationship  did  not  necessarily  exclude  the 
existence  of  the  relationship  denounced  by 
the  statute.  Defendant  wae  not  living  or 
abiding  with  his  wife  at  the  time  charged, 
and  the  relation  of  servant  did  not  neces- 
sarily preclude  bis  codefendant  from  be- 
coming bis  mistress  or  concubine. 

[5]  The  only  question  to  be  considered  is 
whether  the  right  to  prosecute  is  sustained 
by  evidence  showingi  or  tending  to  show, 
that  defendant  was  living  with  his  codefend- 
ant in  a  state  of  open  and  notorious  adultery. 
The  courts,  when  called  upon  to  determine 
what  constitutes  the  state  of  living  together 
within  the  purview  of  statutes  defining  adul- 
tery, have  defined  It  as  the  state  of  cohabit- 
ing. 

In  Copeland  v.  SUte,  10  OkL  Cr.  — ^  U3 
Pac  268,  It  IB  said:  "Simply  having  oc- 
casional Illicit  Intercourae,  witbont  a  pub- 
lic or  notorious  liTing  togeth«r,  is  not  anffl- 
doit  to  cMistltate  Uie  offeiun  of  ll^ng  In  a 
state  of  open  and  notorious  adultery.  The 
parties  must  reside  tocether  publldy.  In  the 
face  of  society  aa  If  the  conjugal  ration  ex- 
isted between  them;  tb^  illicit  Intercourse 
most  be  habltoaL" 

We  do  not  think  it  neceaaary  that  the  par- 
ties ehonld  dalm  to  be  husband  and  wUe.  It 
is  sufficient  If  they  lived  together  and  behav- 


ed themselves  in  each  other's  presence  in  the 
familiar  manner  of  husband  and  wife,  and 
that  their  lewd  and  ULSdvioas  oocduct  was 
witnessed  by  other  peisons.  The  law  seeks 
not  alone  to  prevent  Illicit  cohabitation,  and 
to  prohibit  the  public  scandal  and  disgrace  in- 
cident th^eto.  bnt  also  to  preserve  and  pro- 
mote the  Institution  of  nuuxiage,  upon  whldi 
the  best  interests  and  Indeed  ttie  existence 
of  society  depend. 

Without  extending  this  opinion,  already 
too  long,  by  an  analysia  o<  tbe  evidmce,  it  Is 
sufficient  to  say,  that  there  was  competent 
evidence  given  tending  to  8un>ort  every  ma* 
terial  allegation  of  tbe  information.  The 
Jury  were  of  opinion  that  sncb  evidence  was 
true  beyond  a  reasonable  doubt  The  instruc- 
ticuis  given  by  tbe  court  fully  and  fairly  pre- 
sented the  law  of  the  case. 

The  Judgment  of  the  lower  oourt  la  there- 
fore affirmed. 

ARMSTRONG,  P.  J.,  and  FURMAN, 

concur. 


MITCHELL  V.  STATE.   (No.  A— 1961.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Hay 
7,  1914.) 

Appeal  from  District  Court,  Sendoole  County; 
Tom.  D.  McKeown,  Judge. 

Mollie  Mitchell  was  coDvioted  of  adultery,  and  , 
appeals.  Affirmed. 

Willmott  ft  Dean,  of  Wewoka,  for  plaintill  in 
error.  Chas.  "West,  Atty.  Gen.,  and  Chas.  L. 
Moore,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Fhiintiff  In  error.  MoIIJe 
Mitchell,  was  tried  for  the  correlative  offense 
just  considered,  in  tbe  case  of  Kitchens  v.  State. 
140  Pac.  619.  She  also  was  found  guilty,  and 
her  punishment  asseesed  at  confin«nent  In  the 
penitentiary  for  a  pudod  of  one  year.  The 
juc^ment  and  sentence  was  rendered  and  enter- 
ed on  the  11th  day  of  October,  1912.  The  facts 
in  tbe  case  are  substantially  the  same,  and  tbe 

aueetions  presented  are  tlie  same  as  those  faat 
ecided  in  tbe  companion  case. 
For  tbe  reasons  stated  in  the  opinion  in  the 
case  of  Kitchens  v.  State,  supra,  the  judgment 
of  conviction  herein  Is  affirmed. 


JOHNSON  et  al.  v.  STATE.    (No.  A— 1747.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
May  7, 1914.) 

CSyRetM  hv  the  Oourt.) 
1.  Gakimo  iU  TO.  88*>— IWFoaMATiON— Sum- 

CnNOT— BUMEHTB  OT  OlICNBa. 

(a)  It  is  not  essential  to  the  validity  of  an 
information  based  on  section  2498,  Hev.  Lavs, 
which  was  sectiofi  2422.  Comp.  Laws,  that  it 
contain  an  all^tion  or  averment  that  fht  psr- 
son  charged  with  conductiDg  a  nmbUng  («nw 
did  so  for  money,  checks,  or  other  representa- 
tives of  value.  The  contrary  doctrine  announc- 
ed in  Proctor  v.  Territory,  18  Okl.  878,  92  Pae 
389.  is  orermled  for  the  reasons  set  forth  In 
opinion. 

(b)  Any  person,  whether  he  be  owner, 
ploy£,  or  a  bystander  acting  as  a  matter  of  ac- 
commodation, who  oonducta  any  such  prcAiUtsd 
game  or  assists  in  conducting  the  same  is  snb- 
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ject  to  IndletBieBt  and  ooii?icti«L  lor  m  dirinf. 
whether  ha  acts  for  compensation  or  not 

[Ed.  Not«.— For  other  cases,  see  Gaminff, 
Cent.  DiK.  B  206-S17,  211-248;  Dee.  Dig.  H 
79,  S8.*] 

2.  Gahino  (i  8S*)  —  iRioBUAnoH  —  Sum- 

CIBNOT. 

(a)  It  is  not  essential  to  the  validitr  of 'an 
indictment  or  information  that  it  set  out  the 
capacity  in  vhich  the  person  acted  who  conduct- 
ed the  prohibited  game,  nor  that  he  received 
compensatifui  for  his  acts.  It  is  sufficient  that 
the  information  charge  that  a  prohibited  game 
wa«  conducted,  which  game  was  pJayed  at  by 
other  persons  for  money  or  other  representa- 
tiTes  of  value. 

(b)  For  an  Information  properly  drawn  an* 
der  the  statute,  and  which  is  proof  a^lnst  de- 
murrer and  objection,  and  which  is  in  proper 
form  onder  the  statute,  see  opinion. 

[E^.  Note. — ^For  other  cases,  see  Gaminf. 
Crat.^iC.H220-223,228.  261,  266;  Dec.  Dig. 

3.  GAiai*0    ({    98*)  —  SUFFICXENOT  OT  BTI- 

DEITCE. 

Uncontradicted  evidence  which  clearly  es- 
tablishes  a  Tiolatiou  oi  the  law,  and  connects 
the  accused  directly  with  such  vioIatloD*  la  suf- 
ficient to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Gamb^ 
Cent  Diff.  ft  281-^;  Dec  Dig.  i  98.*] 

Appeal  from  Coonty  Conrt,  Oklahoma 
Conntr;  John  W.  Baysen,  Judge. 

Elmer  Johnson  and  John  Ganett  were 
convicted  of  gaming,  and  an>eftl.  Afflrmed. 

BeardOD  &  Hereford,  of  Oklahoma  City, 
for  plaintiffs  in  error.  Smith  G.  Matson, 
Asst  Atty.  Gen.  (Herbert  M.  Peck,  of  Okla- 
homa City,  of  counsel),  for  the  State. 

ABMSTROKG.  P.  J.  The  plaintlfla  In  er- 
ror, Elmer  Johnson  and  John  Garrett,  were 
convicted  at  the  March,  1912.  term  of  the 
county  court  of  Oklahoma  county  on  a 
charge  of  conducting  a  roulette  game,  and 
tbelr  punishment  fixed  at  a  fine  of  $S00  and 
confinement  in  the  county  Jail  for  a  period 
of  60  days. 

The  tnformatloD  upon  which  the  conTlc- 
tion  is  based  is  as  follows :  "In  the  name 
aod  by  the  authority  of  the  state  of  Okla- 
homa comes  DOW  Sam  Hooker,  the  duly  qual- 
ified and  acting  county  attorney  in  and  for 
Oklahoma  county,  end  state  of  Oklahoma, 
and  on  bis  official  oath  glTes  the  county 
court  In  and  for  said  Oklahoma  county  and 
state  of  Oklahoma  to  know  and  be  informed 
that  the  abore-named  Elmer  Johnson  and 
John  Garrett  did,  In  Oklahoma  county,  and 
In  the  state  of  Oklahoma,  on  the  8th  day  of 
March,  In  the  year  of  A.  D.  1912,  commit  the 
crime  of  conducting  a  game  of  roulette  in 
manner  and  form  as  follows :  For  that  they 
did  then  and  there  milawfully  and  wrong- 
fntly  conduct  a  game  commonly  called  rou- 
lette, the  same  being  played  for  money  and 
oQkt  rei»reBentatlTes  of  ralue,  contrary  to 
the  form  of  the  statutes  In  such  cases  made 
and  provided,  and  a^atost  the  peace  and  dlg- 
mt;  of  the  state." 

The  proof  on  behalf  of  the  state  conclo- 
BlTely  estabUstaes  the  tact  that  the  lOaintinii 


In  error  omdncted  a  gambling  game,  to  wit, 
roulette,  on  the  date  alleged,  at  109H  North 
Broadway,  in  Oklahoma  City,  and  that  plain- 
tiff in  error  Garrett  was  owner  of  said,  place. 
State's  witness  Seward  testified  that  he  was 
In  the  place  on  that  day;  that  plaintiff  tn 
error  Johnson  wad  also  there,  and  was  look- 
ing after  the  game;  that  he  saw  Johnson 
pay  off  the  dealer  and  the  doorkeeper,  and 
also  saw  him  get  money  from  one  part  of 
the  building  and  give  it  to  one  of  the  dealers 
conducting  a  game  in  another  part  of  the 
building. 

No  testimony  was  offered  on  behalf  of 
either  plaintiff  in  error. 

Counsel  for  the  plaintiffs  in  error  contend 
that  the  Information  does  not  state  facts 
sufficient  to  constitute  a  public  offense,  for 
the  reason  that  it  contains  no  allegation  that 
the  persons  conducting  the  game  did  bo  for 
money  or  some  other  representative  of  value, 
and  for  the  further  reason  that  the  informa- 
tion does  not  state  in  what  capadty  the  per- 
sons conducting  tbe  game  acted — that  is, 
whether  as  owner  or  employ^ — and  insist 
that  for  these  reasons  the  court  should  have 
sustained  their  objection  to  the  Introduction 
of  testimony;  no  demurrer  having  he^  In- 
terposed. 

[1 , 2]  The  prosecution  was  based  on  sec- 
tion 2422,  Gomp.  Laws,  which  is  as  follows  : 
"That  every  person  who  deals,  plays  or  car- 
ries on,  or  opens  or  causes  to  be  opened,  or 
who  conducts,  either  as  ovmer  or  employs, 
whether  for  hire  or  not,  any  game  of  faro, 
monte,  poker,  roulette,  craps,  or  any  bank- 
ing or  percentage  game  played  with  dice, 
cards,  or  any  device,  for  money,  checks, 
credit,  or  any  representative  of  value,  Is 
guilty  of  a  misdemeanor,  and  Is  punishable 
by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  one  thousand  dollars, 
and  by  Imprisonment  In  the  county  Jail  for 
a  term  not  less  than  30  days  nor  more  than  6 
months." 

It  will  be  noted  that  plaintiffs  In  error  are 
charged  by  the  Information  with  conducting 
a  game  of  roulette,  which  game  was  played, 
for  money,  checks,  etc.,  but  does  not  contain 
an  allegation  that  tbe  game  was  conducted 
for  money,  checks,  etc.  Counsel  contwid  that 
the  failure  upon  the  part  of  the  pleader  to 
allege  and  prove  this  latter  element  Is  fatal 
to  the  Information  and  conviction,  and  dte 
Proctor  T.  Territory,  18  Okl.  878,  92  Pac. 
889,  as  sustaining  their  contention;  also 
People  V.  CarroU,  80  Cal.  163,  22  Pac.  129; 
Brown  V.  State,  5  Okl.  Cr.  41,  113  Pac.  219. 

If  the  doctrine  In  the  Proctor  Case  Is  to 
be  followed,  then  the  contention  of  counsel 
would  not  be  vrithont  merit  Upon  a  thor- 
ough Investigation  of  the  authorities  On 
which  the  Proctor  Case  was  ai^arently 
based,  however,  we  are  of  opinion  that  the 
rule  there  declared  is  not  supported  by  the 
authorities  dted,  and  Is  not  a  sound  and  cor- 
rect interpretation  of  tbe  statnte.  Neither  Is 


*Vw  dtlur  asM  see  aama  tople  and  lacUon  NUHBBR  la  Dm.  Dig. «  Am.  Dig.  Key-No.  Bnim  ft  Bep'r, 
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the  obiter  dfcta  in  Qie  Brown  Case,. supra, 
supported  thereby. 

In  People  v.  Carroll,  supra,  the  Snpreme 
Court  of  California  had  under  consideration 
the  question  decided  by  this  conrt  In  Brown 
T.  State,  supra,  but  did  not  have  under  con- 
sideration the  Question  decided  by  the  Su- 
preme Court  of  Oklahoma  Territory  In  Proc- 
tor V.  state,  supra.  The  California  court  In 
the  Carroll  Case  said :  "To  constitute  It  an 
offense  to  conduct  a  game,  It  must  be  "play- 
ed for  money,  checks,  credit,  or  any  repre- 
sentative of  value.'  The  information  does 
not  charge  that  the  game  was  played  for 
money,  but  that  the  defendant  conducted  It 
for  money.  It  may  be  that  those  who  were 
engaged  In  the  game  were  playing  for  amuse- 
ment, and  paid  the  defendant  a  fixed  sum, 
In  no  way  dependent  upon  the  result  of  the 
game,  for  conducting  IL  This  would  be 
within  the  allegations  of  the  Information, 
but  It  would  not  be  a  public  ofCense  or  with- 
in the  statute."  From  this  quotation  It  Is 
clearly  to  be  seen  that  th©  California  court 
was  not  considering,  and  did  not  refer  to, 
the  question  here  raided.  They  simply  held, 
as  we  held  In  the  Brown  Case,  supra,  that 
th©  information  must  diarge  that  th©  per- 
sons playing  in  the  game  played  for  money, 
etc  The  Carroll  Case  Is  sound  In  principle 
and  convincing  in  argument.  Th©  court  sim- 
ply held  that  the  Information  did  not  allege 
that  the  games  were  played  for  money,  and 
for  that  reason  It  was  defective,  but  made 
no  reference  to  the  proposition  that  the  con- 
dnctor  of  the  game  must  carry  on  or  conduct 
It  for  money. 

In  People  r.  Sam  Long,  70  CaL  &1S,  11 
Pac.  673,  also  cited  bj  the  Snpreme  Court  of 
Oklahoma  Territory  as  supporting  the  rule 
In  the  Proctor  Case,  does  not  in  our  judgment 
flopport  it.  The  court  there  bad  under  con- 
sideration the  iffoposltion  of  whether  or  not 
It  waa  necessary  for  the  Information  to 
charge  that  the  person  who  condacted  or 
carried  on  the  game  did  so  as  owner  or  as 
emidoyfi,  and  held  that  It  was  not  necessary 
to  either  allege  or  prove  that  he  acted  In 
either  capacity,  but  clearly  established  the 
doctrine  that  it  is  sufficient  to  allege  and 
prove  that  the  person  who  condacted  or  car* 
rled  on  the  game,  without  refer«ic©  to  own- 
ership or  emptoymoit,  conducted  or  car- 
ried on  a  game  which  was  played  for  money, 
etc.  It  aivears  to  ns  that  the  territorial 
conrt  Gonftised  the  terms  "pitting"  and  "con- 
ducting" In  axmoundng  the  doctrine  In  the 
Proctor  Oane,  swra.  This  court  fell  Into 
the  same  error  in  the  dicta  In  the  Brown 
Case,  aupra.  This  being  the  first  time  our 
attention  has  been  called  directly  to  the 
propoaitbm,  vvon  a  carefnl  and  thorough 
Inveatlgatloo,  we  fed  that  the  doctrine  In 
the  Proctor  Case  and  the  dicta  In  Uie  Brown 
Oase  diooM  be  spe^eally  overruled. 

The  Information  la  the  case  at  bar  is  not 
<Hily  not  sabjeet  to  defeat  by  objectlcm  to 


the  introduction  of  testtmony,  bnt  to  sound 
against  attack  by  proper  demurrer.  As  said 
by  the  Supreme  Court  of  California  in  People 
V.  Sam  Lung,  supra:  "It  Is  not  necessary  to 
state  that  the  persmi  accused  was  the  em- 
ploye or  owner  of  the  game;  nor  is  proof  as 
to  that  fiict  an  essential  prerequiidte  to  con- 
viction," under  the  Penal  Code. 

The  California  Court  had  under  considera- 
tion a  statute  identical  in  principle  with  ours. 
Discussing  the  proposlton  further,  the  court 
said:  "As  we  understand  section  330  of  the 
Penal  Code,  It  means  that  every  person  what- 
soever who  deals,  plays,  or  carries  on,  or 
opens  or  causes  to  be  opened,  or  who  con- 
ducts, certain  games  therein  motioned,  for 
mon^,  checks,  credit,  or  any  other  represent- 
ative of  value,  Is  punishable  by  fine  of  not 
less  than  two  hundred  nor  more  than  one 
thousand  dollars,  and  shall  be  imprisoned  Id 
the  county  Jail  until  such  fine  and  costs  of 
prosecution  are  paid — such  imprisonment  not 
to  exceed  one  year*;  and  tiiat  'every  person 
who  plays  or  bets  at  or  against  any  of  said 
prohibited  game  or  games  is  guilty  of  a  mis- 
demeanor.' ISiat  being  so,  it  was  not  ma- 
terial that  the  information  (whidi  charged 
that  the  defendant  'did  willfully  and  unlaw- 
fully carry  on  and  conduct  a  certain  game  of 
tan,  then  and  there  played  for  money,'  etc) 
should  have  stated  that  he  did  so  as  an  em- 
ploy«  or  owner  of  such  game.  The  offense 
defined  In  the  first  clause  of  the  section  su- 
pra, is  not  limited  to  those  who,  as  owners 
or  employes,  conduct  or  carry  on  any  of  the 
prohibited  games  for  money.  It  embraces  all 
persons  who  carry  on  or  conduct  such  games, 
whether  as  owners,  empIoyAi,  or  in  any  other 
capacity,  but  It  does  not  Include  any  one  who 
plays  or  bets  at  or  against  such  games;  they 
being  lucluded  In  the  second  clause  of  said 
section.  The  Legislature  did  not  Intend  to 
declare,  by  the  first  clause,  that  no  one  ex- 
cept owners  or  employes  connected  with  such 
games  should  be  punishable  thereunder.  It 
meant  to  Include  all  persons  who  might 
thereafter  commit  the  acta  there  prohibited." 

The  Supreme  Court  of  Washington,  In 
State  V.  Preston,  49  Wash.  288,  95  Pac.  82. 
construing  a  misdemeanor  statnte  su<A  as 
ours,  quoting  a  portion  of  the  statute  says: 
"  'Each  and  every  person  who  shall  deal  or 
carry  on,  or  open  or  cause  to  be  opened,  ta 
who  shall  conduct,  Mther  oa  owner,  proprie* 
tor,  or  emidoy4,  wbetba  for  hire  or  not,  any 
game  of  taxo,  monte,  roulette,  or  any  game 
played  with  cards,  dice,  or  any  other  device, 
whether  the  same  be  played  for  money, 
checks,  credit  or  any  other  r^EwesoitatlTe  of 
value,  should  be  guilty  of  a  nriaderoeanor.' 
The  statute  not  only  prohibits  the  conductliig 
of  easb  a  game  as  im^letor,  bat  pnAlblti 
the  game  by  each  and  every  person  conduct- 
ing the  same,  whether  as  owner  or  proprietor 
or  employe,  whether  for  blze  or  not,  so  It 
was  not  essential  that  an  Information  there- 
under should  charge  that  accused  otnOncted 
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tbe  gama  either  as  owoBt,  ptoffrletoXf  or  em- 

Xfaese  authorities  amply  support  the  con- 
tentton  of  the  state  in  this  caae  that  the  in- 
formation npon  which  this  conTlction  is  based 
fally  complies  wilth  the  law.  We  are  of 
opinion  that  it  not  only  compiles  with  the 
law,  but  Is  the  proper  fbrm  for  all  audi  In- 
formations. See  State  t.  Wafcdey,  43  Mont 
427,  U7  Fac.  95. 

For  the  ben^t  Of  the  prosecnting  attorneys 
and  the  people  of  the  state  as  well,  we  may 
say  that  any  person  interested  dtrectiy  or 
indirectly  in  conductlnc  a  gambling  game  in 
Oklahoma,  whether  as  owner,  or  whether  as 
employe^  or  whethw  as  a  matter  of  aocomo- 
datlon,  tifhex  for  hire  or  without  hir^  Is 
subject  to  Indictment  and  conviction  under 
the  statute  siyira.  An  information  charging 
sncb  offense  or  offenses  might  well  be  drawn 
In  the  language  of  the  Information  here  un- 
der consideration,  and  proof  that  such  game 
was  conducted  as  alleged  will  be  sufficient  to 
sustain  a  conviction. 

We  have  not  overlooked  the  tact  that  there 
are  aaOioritieB  which  sustain  a  more  strict 
construction,  but  tn  Ohlahoma  tite  statute 
law  reaulrea  a  liberal  construction  as  against 
a  strict  construction,  and  then,  too,  the  cases 
relied  upon  and  cited  by  counsel  for  plain- 
tiffs in  error  are  based  upon  felony  indict- 
ments, and  not  misdemeanor  indictments,  as 
a  rule  AU  courts  are  more  careful  in  ex- 
tending the  doctrine  of  liberal  construction 
in  felony  than  in  misdemeanor  cases. 

[SI  The  only  other  assignment  necessary  to 
refer  to  Is  based  on  the  contention  that  the 
verdict  of  guilty  is  not  sustained  by  sufficient 
evidence  aa  to  the  plaintiff  in  error-  Johnson. 
The  proof  on  b^alf  of  the  state  was  uncon- 
tradicted, and  established  the  fact  that  John- 
son was  in  the  place  on  the  date  alleged; 
that  he  paid  off  one  of  the  dealers  and  a 
watchman;  that  he  procured  money  firom 
one  portion  of  the  room  and  delivered  It  to 
a  dealer  who  was  conducting  a  game  in 
another  portion  ct  the  room;  and  otherwise 
Interested  himself  in  tSie  conducting  of  the 
game.  He  did  not  deny  these  facts,  and  no 
one  in  his  defense  denied  them. 

We  are  of  opinion  that  in  the  absence  of 
any  contradiction  whatever  of  these  facts, 
that  the  verdict  the  Jury  was  properly 
sustained  by  the  trial  court,  and  we  cannot 
disturb  it  on  appeal. 

DOZZiB  and  FUBBiAN,  JJ.,  concnr. 


O'CONNOH  v.  TOWET  et  bL  (FOX, 
Intervener). 
(Supreme  Court  of  Or^on.   April  14,  1914.) 

1.  Afpeal  aud  Bbbob  (|  686*)— DisiassAi/— 

Grounds. 

Tbat  the  record  «i  appeal  does  not  ctrntain 

til  the  evidence  introduced  upon  the  trial,  nor 
•ufficicnt  to  enable  the  court  to  review  the  cause. 


is  not  a  ground  for  dlsmiawal  of  the  apiwal, 

but  only  for  refusal  to  consider  any  matter  oth- 
er than  tlie  snfficfency  of  the  pleadings. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent.  Dig.  i|  228C,  ^776-2782.  2828; 
Dec.  Dig.  1  mJl 

2.  Appeai.  and  Ebbob  (I  681*)--Rboobd— Ab- 
STSACT — Requisites. 

Under  L.  O.  L.  {  SEH,  as  amended  by  Lews 
1913,  p.  618,  reqniiinr  the  appellant  to  file  a 
transcript  or  such  an  absttaet  as  the  law  m  the 
rules  of  the  appellate  court  may  require,  to 
gether  with  a  copy  of  the  judgment  or  decree, 
the  notice  of  appeal,  and  proof  of  service  there- 
of, and  of  the  undertakiitf  on  appeal,  it  is  not 
necessary  that  the  abstract  oonwn  the  flndlngs 
of  fact  conclusions  of  law,  and  notice  of  and  un- 
dertaicing  on  appeal ;  It  being  sufficient  that  the 
transcript  contains  these  recorda 

[Ed.  Note.— For  other  eases,  see  Ameal  and 
Error,  Cent  Dig.  fif  257&-2S81,  2bS5,  2601; 
Dec  Dig.  f 

3.  Apfuz.  and  Bbbob  ft  385*)— UnnisuKira 

— SlOnATUBB  OF  APFELXJUtT. 

Under  L.  O.  L.  {  561.  requiring  the  under- 
taking of  the  appellant  with  one  or  more  sure- 
ties. It  is  not  necessary  that  the  undertaking  b« 
signed  by  the  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  2020,  2021,  2W7;  Dee. 
D!ff.j  885.«] 

En  Banc:  Appeal  from  Olrcnlt  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Suit  by  Oarlotta  A.  0'C:onuor  against  Mark 
Towey,  and  Patrick  Towey,  by  J.  H.  Fox,  his 
guardian.  Intervenes.  From  the  decree,  plain- 
tiff app«Ll&  Motion  to  dismiss  appeal  de- 
nied. 

P.  J.  Bannon  and  J.  N.  Hart,  both  of  Fort- 
land,  for  appellant.  Arthur  I.  Moolton,  ct 

Portland,  for  respondent 

McNABT,  J.  [1]  This  Is  a  motion  to  dis- 
miss an  appeal.  The  flrst  reason  assigned 
goes  to  the  insufficiency  of  the  evidentiary 
re(x>rd,  in  this:  That  the  record  filed  "does 
not  contain  all  the  evidence  introduced  up- 
on the  trial  of  the  above-entitled  cause,  nor 
sufficient  thereof  to  enable  the  court  to  r^ 
view  the  entiUed  cause,"  nils  Is  not  a 
ground  for  the  dismissal  of  an  appeal  from 
a  decree.  The  only  penalty  visited  upon  ap- 
pellant who  is  responsible  for.  such  a  situa^ 
tion  Is  the  refusal  of  the  court  to  consider 
any  matter  other  than  the  sufficiency  of  the 
pleadings.  Wyatt  v.  Wyatt,  31  Or.  634,  40 
Pac.  855;  Morrison's  Estate,  48  Or,  614,  87 
Pac.  1043. 

[2]  Another  ground  assigned  in  support  of 
the  motion  Is  tbat  the  abstract  of  record  does 
not  contain  the  findings  of  fact,  conclusions 
of  law,  notice  of  and  an  undertaking  on  ap- 
peal. This  is  not  necessary.  The  transcript 
contains  these  various  records  and  doeo- 
ments,  which  Is  conformable  to  the  practice 
prescribed  by  the  Code  In  section  654,  L.  0. 
L.,  as  amended  by  the  laws  of  1913,  pa»  618. 

[3]  Still  another  ground  of  assignment 
qtiestions  the  sufficiency  of  the  undertaking 
on  appeal,  in  this:  That  it  Is  not  signed  by 
the  appellant,  but  is  signed  by  two  sureties 
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who  goacantee  tUe  folflllment  of  those  obli- 
gatioas  prescribed  by  section  551,  U  O.  L. 
The  statute  does  not  require  the  appellant  to 
sign  an  undertaking.  He  is  bound  by  the 
judgment,  and  the  purpose  of  the  undertaking 
is  simply  to  assure  respondent  that  appellant 
will  pay  all  damages,  costs,  and  disburse- 
ments which  may  be  awarded  against  blm  on 
the  appeal,  and  which  guaranty  comes  not 
from  the  plaintiff,  but  through  the  medium  of 
the  sureties  who  sign  his  bond.  Joan  Drouil- 
bat  T.  John  Rottner,  Surety,  13  Or.  493,  11 
Pac.  221 ;  Elliott  v.  Bozorth,  52  Or.  391,  97 
Pac.  632. 

One  other  reaB<»i  is  given  why  the  appeal 
should  be  dismissed,  but  we  deem  It  unimpor- 
tant 

The  motion  to  dismiss  this  appeal  must  be 
disallowed. 


THUEMAN  et  ax.      MULTNOMAH  OOUN- 
TT  et  aL   (KELLOGG  et  aL. 
InterTenen.)t 

(Supreme  Court  of  Oreson.    April  14,  1014.) 

1.  Dbdication  (S  so*)— Ofsbatiok  jlsd  Ef- 
fect—Pbopkkty  Included. 

The  ground  on  the  south  side  of  a  street 
attempted  to  be  included  in  a  boulevard  formed 
by  the  widening  of  the  street  20  feet  on  each 
side  is  cotr  affected  by  a  deed  of  dedication  of 
property  on  tbe  north  aide  of  the  street  bounded 
on  the  south  by  the  north  lice  of  the  boulevard, 
though  at  the  time  of  the  dedication  the  gran- 
tors owned  the  land  ou  twth  sides  of  the  street 
(Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  91-^;   Dea  Dig.  S  60.*] 

2.  DBDioATion  00*)— STuana— Yaoaiion  of 
Plat. 

Whatever  effect  tiie  vacation  of  a  plat  on 

the  north  side  of  a  street  may  hare  on  the  por- 
tion of  lots  on  that  side  of  the  street  which  is 
included  in  an  attempted  widening  of  the  street, 
it  has  no  effect  on  lota  south  of  the  street 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  91-94 ;  Dec  Dig.  |  50.*] 

3.  EinnsNT  Domain  ({  180*)  —  Pboobbdxnos 
TO  Take  Fbopebtt— Notiob  to  Ownkbs. 

Under  a  city  charter  provision  reqniring  no- 
tice to  owners  of  proceedings  to  condemn  land 
for  a  street  extension,  an  owner  who  is  given  no 
notice  is  not  bound,  and  a  conveyance  according 
to  the  old  plat  takes  to  tite  orl^al  line  of  the 
street 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  {  489:  Dec.  Dig.  {  180.*] 

4.  Eminent  Domain  (J  167*)— PaocEEDiNafl  to 
Take  Pbopebtt— Statutobt  Pbovibionb. 

A  city  in  eminent  domain  proceedings  is  an 
inferior 'tribunal,  and  must  strictly  comply  with 
the  statute,  or  its  act^  are  void. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  ii  461-4S0;  Dec.  Dig.  } 
167.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  Count? ;  Henry  E.  McGinn, 
Judge. 

Suit  by  B.  B.  Thurman  and  another  against 
Multnomah  County  and  another,  and  W.  S. 
Kellogg  and  othw  intervene.  From  a  de- 
cree for  plointltb.  defendants  and  interven- 
ers appeaL  Affirmed. 


BEPORTEB  <0r. 

The  defendant  dCy  of  St.  Johns  claiming 
that  what  was  shown  on  Miner's  addition  as 
"6th  St"  has  been  enlarged,  20  feet  taken 
from  adjoining  property  on  both  the  north 
side  of  the  street  and  on  the  south  aide,  and 
the  name  changed  to  "Willamette  boulevard." 
the  plaintiffs,  being  the  owners  of  lot  1,  Mock 
22,  of  Miner's  addition,  bring  this  salt  to 
quiet  tbeir  title  thereto.  The  lot  In  ques- 
tion as  platted  was  25  by  100  feet  When 
that  addition  was  laid  out  and  platted,  what 
is  DOW  known  as  Willamette  boulevard,  being 
claimed  as  100  feet  wide,  was  dedicated  by 
Miner  in  said  plat  as  Sixth  street,  which  was 
only  60  feet  wide.  It  is  now  contended  by 
plaintiffs  that  Sixth  street  la  the  only  public 
easement  A.  L.  lOner  platted  and  dedicated 
the  A.  L.  Miner's  addition  December  10, 1S89, 
whidti  Included  tb«  land  over  which  Willa- 
mette bonlevard  vras  afterward  attempted  to 
be  located,  and  the  lots  on  eitiier  side  of 
Sixth  street  attempted  to  be  condemned 
therefor.  Thereafter,  although  It  does  not 
BLVfiear  when  or  how,  the  portion  of  A.  L. 
Miner's  addlti<m  north  of  the  north  line  of 
Sixth  street  was  vacated  and  ttirown  Into 
acreage,  and  prior  to  February  17,  1902, 
Hartman,  Thompson  A  Powers  became  the 
owners  of  both  that  portton  of  Miner's  addi- 
tion so  vacated  and  the  portion  of  that  addi- 
tion south  of  the  north  line  of  Sixth  street 
On  tliat  day  they  platted  Into  tracts  and 
streets  as  St  Johns  Hdghta  the  part  of  Mi- 
ner's addition  which  had  beoa  vacated,  and 
which  was  described  by  metes  and  bounds. 
Including  only  the  ground  north  of  the  north 
line  of  Willamette  boulevard,  and  leaving  out 
of  the  plat  the  south  20  f6et  of  the  lots  bor- 
dering on  the  north  of  Sixth  street,  and  Bap- 
posed  to  be  In  the  boulevard.  Thus  It  re- 
mained when  plain  tier  acquired  title  to  lot  1 
of  block  22  of  Miner's  addition,  unless  It  was 
affected  by  adverse  user,  or  by  the  effort  of 
the  city  of  Alblna  to  condemn,  on  the  south 
of  Sixth  street,  the  north  20  feet  of  the  lots 
mentioned.  The  defendant  the  dty  of  St 
Johns  answered  the  complaint,  alleging  the 
widening  of  Sixth  street  to  100  feet,  taking 
20  feet  off  of  lot  1,  block  22,  by  the  dty  of 
Alblna,  as  well  as  SO  feet  off  the  south  side 
of  the  lots  north  of  Sixth  street ;  also  alleging 
title  in  the  dty  to  the  boulevard  by  adverse 
user,  and  a  dedication  by  Hartman,  Thomp- 
son &  Powers  by  their  platting  of  St.  Johns 
Hdgfata.  Defendants  Kellogg  and  Ross  ap- 
peared as  interveners,  claiming  that  they 
owned  lots  on  the  north  side  of  the  boulevard, 
and  would  be  Injured  if  the  street  should  be 
conOned  to  Sixth  street;  It  being  only  60  feet 
wide.  From  a  decree  for  plaintiffs,  defend- 
ants appeaL 

O.  J.  Gatzmyer,  of  St  Johns,  for  appellants 
Multnomah  County  and  another.  George  J. 
Perkins,  of  Portland,  for  appellants  inter- 
veners. H.  B.  Collier  and  W.  E.  Thomas, 
both  of  Portland  (ColUer  A  CoUler  and  Cbam- 
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berlain,  Thomas  &  Kraemer,  all  of  PorOand, 

on  tbe  brief) ,  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  The  ground  attempted  to  be  In- 
elnded  In  the  bonlevard  Is  not  affected  by 
the  dedication  of  St  Johns  Heights  by  Hart 
man,  Thompson  &  Powers  on  the  17th  day  of 
February,  1902,  for  tbe  reason  that  the 
gronnd  platted  extended  sonth  only  to  the 
north  line  of  Willamette  boulevard,  and  does 
not  dedicate  the  boulevard  or  any  gronnd  in- 
cluded In  it.  The  only  question  that  might 
be  considered  open  for  discussion  In  regard 
thereto  Is  whether  Hartman,  Thompson  & 
Powers,  having  marked  upon  Its  plat  some  of 
the  lines  of  blocks  21,  22,  23,  and  24,  and  the 
intervening  streets,  and  the  Willamette  bou- 
levard as  bounding  or  adjoining  tbe  ground 
platted,  and  at  the  time  of  filing  the  plat 
owning,  also,  the  gronnd  south  of  the  St 
Johns  Heights,  are  bound  to  a  dedication  of 
such  boulevard  or  street  The  deed  of  dedi- 
cation of  St  Johns  Heights  has  no  relation 
to  said  boulevard,  nor  does  it  affect  any  land 
except  that  bounded  by  Its  terms.  There  was 
no  purpose  to  affect  the  original  dedication 
or  plat  of  A.  L.  Miner's  addition  south  of  the 
north  line  of  Sixth  street,  and  the  court  can- 
not now  give  It  such  effect  Plaintiffs*  deed 
from  Hartnun,  Thompson  &  Powers  de- 
acilbea  tbe  property  In  question  in  this  case 
by  tbe  original  plat,  upon  which  plaintiffs 
have  a  right  to  rest  their  title. 

(t,  t]  What  effect  the  vacation  of  the 
gnnmd  now  covered  by  tbe  St  Johns  Heights 
and  the  dedication  thereof  Hartman, 
Thompson  &  Powers  has  on  the  portion  of 
the  lots  extending  sonfli  of  tbe  north  line  of 
tbe  bonlevard,  namely,  to  the  north  Une  of 
Sixth  street,  Is  immaterial  here,  and  we  do 
not  decide;  bnt  it  has  no  effect  upon  the  lots 
in  block  22  of  A.  L.  Miner's  addition.  There- 
fore no  part  of  lot  1,  block  22,  was  dedicated 
to  the  pnblie  as  a  street,  and  the  record 
Bhows  that  the  whole  of  lot  1.  block  22,  has 
at  all  times  remained  in  the  exclusive  posses- 
sion of  plaintiffs  and  th^  grantors.  It  has 
not  been  acquired  by  Qie  dty  by  adverse  user, 
and  tbe  qnestUm  to  be  determined  is  whether 
the  lot  has  been  acquired  by  the  public  by 
the  exercise  of  emlnrait  domain,  whldi  was 
attempted  by  the  dty  of  Alhlna  under  section 
82  of  Its  charter,  of  date  February  20,  1889. 
p.  258,  and  section  83  tiiereof.  as  amended 
February  ao,  1891,  945.  Said  section  82, 
la  relation  to  wldeioing  streets  and  condonn- 
ing  private  pnqmty  therefor,  provides  that 
within  60  days  from  tbe  adoption  of  the  snr- 
T^or's  report  the  council  shall  appoint  view- 
ers to  assess  damages  accruing  to  the  owners 
of  tbe  ground  taken  and  benefits  resulting  to 
the  owners,  and  "shall  assign  a  day  and 
place  for  them  to  meet,  and  shall  cause  a 
notice  to  be  given  •  *  •  and  tbe  police 
fudge  dull  send  by  mall  postpaid  a  copy  of 


snch  notice  to  each  owner  of  pr(H)erty  affect- 
ed by  such  proceeding."  There  la  no  provi- 
sion tn  the  charter  as  to  what  notice  must 
be  given  to  the  owner,  that  is,  for  what 
luigth  of  time  before  the  meeting  of  the  view- 
ers; bnt  the  record  Is  entirely  silent  as  to 
the  giving  of  any  notice  by  the  police  Judge 
to  owners,  and  therefore  Miner  was  not 
bound  by  the  attempted  condemnation  of  a 
portion  of  lot  1.  block  22.  When  Hartman, 
Thompson  &  Powers  conveyed  to  plaintiffs, 
they  simply  conveyed  the  lot  as  platted  In 
Miner's  addition.  Therefore  plaintiffs  took 
the  whole  lot,  and  are  enttUed  to  have  it  qui- 
eted as  prayed. 

[4]  The  city  in  eminent  domain  proceed- 
ings is  an  inferior  tribunal,  and  must  strictly 
comply  with  every  prerequisite  of  the  stat- 
ute. If  it  does  not.  Its  acts  are  void.  N.  P. 
T.  Co.  V.  Portland,  14  Or.  24,  IS  Pac.  706.  708. 

The  decree  of  the  trial  court  is  affirmed. 

McBRIDE},  0.  and  BBAN  and  McNART, 
JJ~  concur. 


EUGEENBERG  v.  DDBEEE  et  aLt 
(Supreme  Court  of  Oregon.    AprU  14,  1914.) 
BsoKEBS  (g  31*)— Relations  to  Fbivoipaz^ 

VALIom  or  COHTKAOT. 

Where  a  real  estate  agent  was  authorized 
to  sell  a  house  and  lot  at  a  certain  price,  the 
purchaser  to  assume  the  street  improvement  as- 
sessmenta.  and  drew  a  contract  of  sale,  omitting 
reference  to  the  assessments,  which  the  owner 
timed  without  having  noticed  the  onUsslon, 
wblcb  contract  was  made  by  the  agent  for  his 
own  benefit  with  a  third  person,  it  was  not 
binding  on  the  owner,  and  will  be  canceled  at 
bis  suit. 

[Ed.  Note.— For  other  cases,  see  Brokers, 

Cent.  Dig.  S  24 ;   Dec.  Dig.  {  31.*] 

Department  2.  Appeal  from  Circuit  Court 
Multnomah  County;   B.  G.  Morrow,  Judg& 

Suit  by  William  Euckenberg  against  WU- 
ma  W.  Durkee  and  another.  From  a  decree 
for  plaintiff,  defendants  uipeaL  Affirmed. 

This  is  a  salt  to  cancel  a  contract  of  sale 
as  a  ctond  uptm  tbe  plaintiff's  titie  to  lot  7, 
Mode  1,  Bast  Inington  addition,  Portland, 
Or.  The  drcnlt  court  rendered  a  decree  in 
favor  of  plaintiff,  and  defendants  appeal 
therefrom. 

The  controversy  arises  out  of  the  follow- 
ing facts:  On  September  6,  1911,  plaintiff 
executed  the  following  instnunent:  *'T0 
John  P.  Weston :  For  a  consideration  of  one 
($1.00)  dollar,  tbe  receipt  of  which  is  hereby 
aiAnowledged,  I  hereby  appoint  yon  my  ex- 
clusive agent,  to  make  sale  of  the  real  prop- 
erty described  as  house  and  lot  at  437  E. 
25th  Street  North,  lot  SOxlOO.  for  the  price 
of  $1,900.00,  upon  the  following  terms :  91,- 
000.00  cash,  $900.00  secured  by  mortgage 
thereon  for  4  months  at  6  per  cent,  and  you 
are  hereby  authorised  to  accept  a  deposit 
to  be  applied  on  the  pnrdiase  price  and  to 
eocecnte  a  binding  contract  of  sale  on  my  be- 
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lulf.  I  agree  to  pay  yon,  my  Bald  a^geaU  Uw 
T^nlar  commission  fixed  by  the  Portland 
Bealty  Board,  or  975^  If  a  aala  la  made 

during  the  life  of  tUs  contract,  uid  to  cou- 
Bald  property  to  flie  pnrcihaBer  by  good 
and  Bnffldrat  deed.  I  also  agree  to  famish 
saUsftictory  abstract  of  tltl&  Tbls  contract 
to  continne  and  Indnding  October  6th,  IBH." 
Plaintiff  alleges  in  effect:  That  the  agree- 
ment wltli  Weston  was  that,  In  addition  to 
the  sale  price  named,  the  parchaaer  should 
assume  and  pay  assessments  on  the  property 
for  street  Improrements  amounting  to  $^6.- 
60.  ftbat  Weston  pretended  to  reduce  the 
agreement  to  writing,  and  wrongfully  and 
intentionally  1^  tlie  street  assessment  provl* 
Blon  out  of  the  agency  contract  which  he  rep- 
resented to  plalntifl  contained  all  the  terms 
of  the  agreement,  and  that  plaintiff  bellcTlng 
the  same  and  relying  thereon  signed  the 
writing  as  prepared.  That  on  October  6, 
1911,  defendant  Weston  fraudulently,  and 
with  intent  to  cheat  and  deCrand  plaintiff 
and  secure  bis  property  for  a  less  sum  than 
had  been  agreed  upon  (as  plaintiff's  agent 
and  In  his  name),  pretended  to  make  and 
execute  In  writing  a  contract  of  sale  of  the 
real  estate  in  question  to  defendant  WUma 
W.  Durkee  at  the  price  of  $1,900,  less  $7& 
commission,  payments  to  be  made  as  follows : 
$100  upon  the  execution  of  the  contract; 
$825  on  October  11,  1911 ;  and  for  the  bal- 
ance Wllma  W.  Durkee  agreed  to  assume 
$900  of  a  certain  moi-tgage  of  plaintiff.  That 
this  contract  was  acknowledged  by  ber  and 
recorded  In  the  deed  records  of  the  oouuty 
and  is  a  cloud  upon  the  title  of  plaintiff. 
That  defendant  Wtlma  W.  Durkee  Is  a  mere 
figurehead  in  the  deal,  and  holds  whatever 
interest  she  has  under  the  pretended  agree- 
ment for  Weston.  That  said  recorded  con- 
tract is  not  in  accordance  with  the  terms  of 
the  sale  Weston  was  authorized  to  make  nor 
In  accordance  with  the  agency  contract  set 
out  above.  Defendants  answered  and  denied 
the  fraud,  admitted  the  contract  with  Durkee, 
and  alleged  in  substance  that  plaintiff  had 
agreed  to  accept  Weston,  his  agent,  as  a  pur- 
cbaser  of  the  property,  and  Is  estopped  to 
say  that  Weston  Is  not  a  satisfactory  pur- 
chaser ;  that  Wllma  W.  Durkee  Is  not  bound 
to  pay  or  assume  the  street  assessment 
They  pleaded  a  tender  made  on  October  11, 
1911,  of  $1,000,  as  per  the  sale  agreement,  an 
offer  to  assume  the  mortgage  to  the  extent  of 
$900  or  execute  a  new  one  for  that  amount, 
and  asked  that  the  contract  of  sale  be  en- 
forced. 

WllUam  Kuckenberg.  plaintiff,  testified  In 
substance  that  Weston  came  to  his  house  and 
ashed  If  the  property  was  for  sale ;  that  the 
latter  agreed  that  he  could  sell  It  for  $1,900 
above  the  street  improvements,  out  of  which 
his  commission  of  $75  was  to  be  taken ;  that 
Weston  asked  how  much  the  street  improve- 
ments ware,  and  that  be  told  the  boy  to  look 
It  up;  ttaatha  said  that  he  knew  it  was  $326 


and  some  cents;  fliat  Weston  waSA  he  would 
come  down  to  the  store  and  draw  the  con- 
tract to  that  effect;  that  be  drew  tbe  coor 
tract,  and  .that  be  CEndEenbo^  read  It;  Oiat 
they  wen  busy  at  tbe  Uma;  tba^  after  Wes- 
ton was  gone,  be  looked  It  over  afaln  and 
noticed  that  the  touaae  did  not  pat  the  rtreet 
assewment  matter  in  the  contract;  fliat 
three  days  before  the  contract  expired  Wes- 
ton came  and  wanted  an  abstract  of  title; 
that  "be  didn't  wrote  down  the  street  im- 
provements which  la  aorooaed  to  be  in  there; 
therefore  I  was  afraid  to  let  lilm  have  It;" 
that  Weston  wanted  to  make  a  sale  and  ba 
went  to  his  lawyer  then. 

William  Kuckenberg,  Jr^  son  of  plaintU^ 
testified  to  the  effect:  That  at  the  time  (he 
matter  of  sale  was  talked  abcmt  at  the  storey 
by  plaintiff  and  Weston,  when  they  came 
down  to  the  street  Improvements  Weston 
said:  "How  much  are  the  Improvements T* 
That  he  told  him  It  was  $326,  and  some 
cents.  That  Western  wrote  the  contract,  and 
that  be  started  to  read  one,  but  vras  Inters 
rupted  several  times  by  customers^  That 
they  finally  signed  them,  and  that  when  Wes- 
ton was  gone  It  was  noticed  that  he  had 
omitted  the  street  Improvements.  It  appears 
that  the  contract  of  sale  was  first  written 
with  Weston's  name  Inserted  therein,  which 
name  was  afterwards  changed  to  Mrs.  Dur- 
kee. Tbe  evidence  tends  to  show  that,  when 
the  matter  first  came  up,  Weston  said  that 
he  knew  about  the  street  assessment.  Tbe 
contract  for  the  sale  was  first  written  and 
submitted  to  plaintiff  with  a  provision  that 
the  purchaser  should  pay  a  street  assessment 
of  $300.  Plaintiff  would  not  consent  to  a  re- 
duction of  the  amount,  and  defendant  Wes- 
ton declared  that  he  would  stand  on  tbe 
agency  contract  The  $300  claim  was  after- 
wards stricken  out  John  P.  Weston,  one  of 
the  defendants,  testified  to  the  purport  that 
he  tendered  plaintiff  $1,000  pursuant  to  the 
sale  contract,  and  that  the  same  was  refus- 
ed; that  they  objected  because  the  street 
improvements  were  not  provided  for.  He 
did  not  touch  upon  the  matter  relating  to  the 
agency  contract  It  further  appears  from 
the  evidence  that  the  abstract  of  title  was 
obtained  October  6,  1911;  that  Weston's 
money  was  tendered ;  that  Mrs.  Durkee  sign- 
ed the  contract  at  the  request  of  Weston. 

George  Rossman,  of  Portland  (Wilson  ft 
Neal,  of  Portland,  on  the  brief),  for  appe^ 
lants.  Otto  J.  Eraemer,  of  Portland  (Cham- 
berlain, Thomas  &  Kntemer,  and  Lester  W. 
Humphreys,  aU  ot  Portland,  on  the'  brleOi 
for  respondent, 

BBAN,  J.  (after  stating  the  tacts  as  above). 
It  is  contended  by  counsel  for  defendants  that 
there  was  error  In  overruling  the  demurrer 
to  plaintiff's  complaint  and  in  rendering  ■ 
decree  in  favor  of  plaintUC.  Tbe  same  ques- 
tions are  Involved  in  eadi  proposition,  and 
they  may  be  considered  together.  It  la  dear 
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that  Weeton  was  the  real  party  in  Interest  In 
the  contract  of  sale.  When  tbe  plalntUC  ap- 
pointed  Weeton  aa  his  agent  to  seU  the  real 
estate  and  signed  the  agency  contract,  a 
fldadary  relation  was  created  between  them. 
Uood  faith  and  loyalty  to  his  principal  re- 
quired Weston  to  act  solely  in  the  interest  of 
Kuckenberg,  and  he  could  not*,  without  the 
full  knowledge  and  free  consent  of  the  lat- 
ter, become  the  purchaser  of  the  proper^ 
^ther  directly  or  through  the  medium  of  a 
third  person.  We^n  was  bound  to  disclose 
to  his  principal  the  exact  nature  of  his  In- 
terest in  the  purchase  and  all  material  facta 
connected.  The  mere  fact  of  purchase  by 
such  agent  makes  the  contract  prima  fade 
voidable.  In  order  to  sustain  the  sale,  the 
burden  was  upon  Weston  to  show  that  Kock- 
rabei^,  with  a  full  knowledge  of  all  the  facta, 
consented  to  snch  a  sale,  and  that  the  same 
was  fair.  This  he  has  wholly  failed  to  do. 
Instead  of  consenting,  plaintiff  objected,  on- 
less  the  street  lien  was  i>ald  by  the  purchaser. 
Tilleny  t.  Wolrerton,  40  Minn.  266,  48  N.  W. 
008;  Rochester  T.  Levering,  104  Ind.  662,  4 
N.  B.  203  ;  81  Gyc.  1437  et  seg. ;  Mechem  on 
Agency,  S  043 ;  Frauck  v.  Blazler,  133  Pac. 
80O,  802 ;  Savage  v.  Savage,  12  Or.  469,  470, 
8  Pac.  764.  The  plaintiff  desired  to  sell  the 
real  estate  In  question  for  the  price  of  ¥1,900, 
besides  the  street  assesameat  tberetm  of 
$326.50.  Weston  drew  the  agency  ctmtract  an- 
tborlBlng  the  sale.  The  provisions  In  regard 
to  the  purchaser  assuming  or  paying  the 
street  lien  was  omitted  from  the  contract 
tbrongh  the  fault  of  Weston.  As  the  evi* 
dence  shows,  Kuckenberg  nenr  consented 
that  Weston  or  any  one  else  diould  become 
the  pnrchasw  of  the  property  for  91,900,  or 
the  amonnt  for  whldi  the  contract  of  sale 
was  made,  without  such  parcbaser  assuming 
or  paying  for  the  street  Improvonent.  The 
contract  executed  by  Weston,  as  agent,  In  the 
name  of  [daintlff,  was  unauthorized.  It  was 
made  for  Weston's  benefit  Urs.  Durkee  has 
no  interest  In  the  same  except  for  Weston.' 
It  would  be  inequitable  to  allow  Weston  to 
take  an  adTOUtage  to  the  amount  of  f326.S0 
1^  vittiie  ct  the  niency  contract.  Plaintiff 
had  a  right  to  rely  upon  W^iton,  as  his  agent, 
to  properly  prepare  the  agreement  according 
to  the  nndlspnted  terms  of  sale  whidi  Kuck- 
enberg stated  to  him  when  he  came  to  the  tat- 
ter's house  and  inquired  if  the  property  was 
for  sale.  In  his  testimony  Weston  does  not 
contradict  the  statements  of  plalnUff  and 
his  son  In  regard  to  the  terms  of  sale;  that 
is,  that  the  street  Hen  shoald  be  paid  by  the 
porchaser  in  addition  to  the  $1,900.  Defend- 
ant Weston  now  seeks  to  take  advantage  of  his 
own  wrong  in  not  properly  drawing  the  con- 
tract, and  asks  that  such  an  unfair  proceed- 
ing be  sanctioned  In  a  court  of  conscience  by 
enforcing  a  contract  of  sale  made  in  his  own 
interest  against  the  protest  of  bis  principal 
made  when  the  matter  of  the  contract  of  sale 
was  first  broa<aied.   Plaintiff  has  nev«-  rati- 


fied the  contract  la  any  way.  This  case  is  not 
like  that  of  Hawkins  v,  Hawkins,  50  Gal. 
568,  and  other  cases  relied  upon  by  defend- 
ants' counsel,  where  no  relation  of  especial 
trust  or  confidence  exists  between  parties  en- 
tering Into  a  contract  written  by  one  of  them. 
Weston  bad  Mrs.  Durkee  sign  the  contract  of 
sale  for  him  in  order  to  conceal  from  Kucken- 
berg the  true  nature  of  the  same;  that  he  was 
the  real  purchaser.  A  court  of  equity  shoald 
not  enforce  the  contract  Our  view  upon  this 
phase  of  the  case  riders  it  unnecessary  to 
consider  the  other  questions  raised  and  ar- 
gued. The  contract  should  be  canceled. 

The  decree  of  the  lower  court  was  tight, 
and  it  is  affirmed. 

McBBIDB,  C.  J.,  and  XIAKIN  and  Mc- 
MABT,  JJ.,  concur. 


SOIBOB  T.  OBBGON-WASHINQTON  B.  ft 

NAVIGATION  CO. 
(Saprene  Ckiurt  of  Oregon.   April  7,  1914.) 

1.  COBPOaJUTOHS   d  S18*)— AOIIONB— FLEAn- 

mo— Acts  or  Aoeivtb. 

In  an  action  against  a  corporation  tor  an 
act  committed  by  its  agent,  the  acts  are  to  be 
alleged  as  the  acts  of  the  corporation,  and  It  is 
not  necessary  to  allege  that  they  were  commit- 
ted by  an  agent,  or  who  was  the  agent,  or  the 
facts  Bhowing  that  the  acta  were  within  the 
scope  of  the  agent's  employment 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  |ir2017-2027,  2031-2064,  2(»6-2045; 
Dec  Dig.  (618.*} 

2.  Apfbal  AiTD  Bbbob  (|  1061*)— Bbvibw  — 
Refusal  or  Nonsuit. 

Though  the  plaintiff  did  not  prove  a  cause 
sufficient  to  be  submitted  to  the  jury,  the  denial 
of  a  nonsuit  will  not  be  disturbed  if  the  testl- 
mouy  afterward  supplies  the  omission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4137,  42(^-4211;  Dec.  Dig. 

|ioei.*i 

3.  JUDQMEHT  (S  199*)  —  TBIAI.  OF  ISSUES  — 

Judgment  NorwiTHSTANniHG  Vbbdict. 
The  motion  for  judgmoit  notwithstanding 
the  verdict,  authorized  by  L.  O.  Ia  1  302,  la 
only  to  pennlt  a  party  to  take  advantage  of  er- 
ror which  has  not  before  been  assigned,  and 
cannot  be  used  to  raise  a  qaestion  which  has 
been  Included  in  a  motion  for  nonsuit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  SS  367-375;  Dec  Dig.  |  199.* 

4.  FxEAnma  (|  364*)— Moixoks  —  Stbikino 

OUT  POBTIOH. 

There  was  no  error  In  striking  out  of  the 
answer  an  allegation  in  detail  which  was  also 
included  in  a  statement  in  general  language  nn- 
der  which  proof  of  all  facts  suggested  by  the 
matter  stricken  out  was  admitted,  except  an 
Item  as  to  which  there  was  no  suggestion  in  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1156-1162 ;  Dec  Dig.  fi  364.*] 

5.  BvioENOB  (i  888*)—  DisciuBOE  or  Shbb- 
jft'b  Defutt— itEooan. 

In  an  action  against  a  corporation  for  in- 
Juries  Inflicted  by  a  watchman  who  had  been 
appointed  a  special  deputy  sheriff  in  making  an 
arrest,  the  admisfiioa  in  evidence  of  the  record 
of  the  sheriff's  office  to  show  the  discharm  of 
the  watchman  as  a  deputy  before  the  acts  com- 
plained of,  by  a  notation  in  red  ink,  "Canceled 
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9—22—11  by  (wd«r  H.  W.,"  over  the  brief  entry 
Bhowing  the  »>poiiitment,  was  not  error:  the 
appointment  of  oepntleB  authorized  by  L.  O.  U 
fi  l(m  1087.  continuiDK  in  force  at  the  pleas- 
ore  of  the  iheriff,  and  being  terminable  even  by 
oral  notice,  and  without  regard  to  any  request 
tor  the  discharge. 

[Ed.  Note.— For  other  cases,  sfe  Evidence, 
(Jent.  Dig.  S8  1247-ia>7,  125»-1265;  Dec.  Dig. 
I  3S3M 

6w  FaXSB    IlCPBISONMENT    (§    16*)  —  FEBSOKB 
LlABUE — SCOPK  OF  EMPLOTMENT. 

A  watchman  employed  by  a  railroad  com- 
pany to  prevent  property  from  being  stolen 
from  its  yards  was  within  the  scope  of  his  au- 
thority in  following  the  tblef  to  his  home,  where 
other  property  of  uie  railroad  of  the  same  kind 
was  found  stored,  and  in  arresting  a  person 
found  there  guarding  the  property,  and  the  rail- 
road was  liable  If  be  did  this  m  an  nnlawfal 
manner. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment^ Cent.  Dig.      6-^1  i  De&  Dig.  { 

7.  ABBE8T  (I  68*)— iHSntucnoNS— Acts  im 

Makino  Abbest. 

An  instmction  as  to  the  amount  of  force 
an  officer  may  use  in  making  an  arrest,  that  he 
need  not  have  acted  according  to  the  high  stand- 
ard of  a  cool,  collected  man,  nor  would  it  be 
enoogh  that  his  conduct  was  tiiat  of  a  man 
mat  was  excitable,  indiscreet,  and  unnatural, 
but  that  the  standard  is  the  conduct  of  otdina- 
rily  prudent  men  under  the  ffidsting  dream- 
stances,  was  not  error. 

^EA-.Note.— For  other  cases,  see  Anest.  Cent 
Dig.  U  16ft-169;  Dec  DSTleS.*] 

8.  MaHTEE  AND  filBTAKT  ({  832*)— InJCET  TO 

Thibd  Pmson— Pdnitiv  Dauaobs— Qubb* 

TIOW  rOB  JtTBT.  ---^u-o 
In  an  action  against  a  railroad  for  injuries 
caused  by  a  watcbman  in  making  an  arrest,  al- 
legations in  the  answer  joatifyiug  the  acts  <rf 
the  watehman  were  snffident  to  go  to  the  Jury 
on  «ie  question  whether  the  railroad  company 
ratified  the  watchman's  acts  so  as  to  anthorize 
the  recovery  of  punitive  damages. 

[Ed.  Note^For  other  cases,  see  Master-  and 
Sgwuit,  Oent  Dig.  »  1274-lfen;  SoDiTl 

Department  2.  Aroeal  from  Circuit  Cbnrt, 
Mtaltnomah  Goanty;  Henry  SX  McGinn, 
Judge. 

Action  by  Walter  Sclbor  against  the  Ore- 
gon-Washington Railroad  &  NavlgatlOD 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

TblB  Is  an  action  for  personal  Injuries  re- 
ceived during  an  arrest  of  the  plalntUT.  In 
connection  with  Its  transportation  business 
the  defendant  owns  terminal  yards  at  Al- 
blna,  Portland,  consisting  of  200  or  300  acres 
covered  with  tracks  and  side  tracks,  used  In 
breaking  up  freight  trains  received  from  out- 
side points,  and  for  making  up  trains  to  be 
moved  out  of  Portland.  While  In  the  yard 
loaded  ears  had  frequently  been  broken  open, 
and  goods  stolen  thereArom.  During  Feb- 
ruary, 1912,  defendant  kept  watchmen  In  tiie 
yard  day  and  night  to  prevent  such  depreda- 
tions. Some  of  the  watchmen  were  appoint- 
ed special  deputy  sheriffs  on  the  request  and 
at  the  expense  of  the  defendant  In  order  that 
they  might  have  authority  to  arrest  the  de- 
spollera.  About  February  23d,  and  prior 
thereto,  many  cars  loaded  with  wheat  had 


been  broken  open,  and  many  sacks  of  wheat 
stolen.  W.  A.  Mack  was  such  a  watchman 
In  the  employ  of  defendant,  and  had  been 
appointed  special  deputy  sheriff  for  the  pur- 
poses mentioned.  On  the  night  of  February 
28,  1912,  he  discovered  one  Thomas  Sclbor 
carrying  wheat  away  from  the  yards'  to  a 
point  where  were  c^Kwited  two  other  sacks 
of  wheat,  marked  with  the  brand  of  the 
sacks  In  defendant's  cars,  and  later  found  at 
Thomas  Sdbor's  dwelling  about  25  or  30 
sacks  of.  wheat  similarly  marked,  hidden 
away  in  the  basement  At  that  time  he  also 
found  this  plaintiff,  Walter  Sclbor,  in  the 
basement  with  said  wheat,  and  arrested  him 
as  Implicated  in  the  larceny.  Plaintiff  re- 
sisted the  arrest,,  receiving  injnrles  and 
wounds  at  the  hands  of  Made,  and  this  ac- 
tion was  brought  to  recover  damages  for  as- 
aault  and  for  Injuries  received.  The  case 
was  tried  by  a  Jury  and  resulted  In  a  ver- 
dict for  plaintiff  in  the  sum  of  $2,000.  From 
a  Judgment  therefor,  the  defendant  appeals. 

Charles  E.  Cochran,  of  Portland  {W.  W. 
Cotton  and  Arthur  C.  Spencer,  both  of  Port- 
land, on  the  brief),  for  appellant  O'Day 
&  Haddock,  of  Portland,  for  respondoit. 

BAKIN,  J.  (after  stating  Uie  fftcts  as 
above).    [1]  At  the  eloae  of  plalnturs  t» 
tlmony  the  defendant  moved  for  a  Judgment 
of  wmsnlt,  the  denial  of  which  defendant 
asaigns  as  the  flrat  error.  Two  grounds  for 
the  motion  are  urged:    (1)  That  the  com- 
plaint doe*  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  In  that  it  does  not 
allege  who  was  defdnddnfa  agent  In  the  as- 
sault, and  does  not  state  fticta  showing  that 
such  agent  was  acting  witMn  Uie  scope  oS 
his  employment  when  the  arrest  was  made; 
(2)  tliat  the  testimony  was  not  sufficient  to 
support  the  Judgment,  In  that  the  acts  of 
Mack,  who  made  the  arrest,  were  not  shown 
to  be  within  the  scope  of  his  employment, 
and  therefore  cannot  bind  defendant  The 
allegation  of  the  complaint  stating  the  facts 
of  the  assault  is:  "That  heretofore,  to  wit, 
February  23, 1912,  the  defendant  herdln  will- 
fully and  maliciously  made  and  caused  to  be 
made  an  assault  upon  the  plaintiff  h««liii 
and  did  willfully  and  malicioasly  strike, 
beat,  maul,  and  bruise  the  plaintiff,  and 
caused  this  plaintiff  to  be  struck  with  a  dab 
or  billy  and  revolver,  and  otherwise  did  aa* 
sault  and  cause  to  be  assaulted  this  plain- 
tiff;   whereupon,"  etc.    Defendant  Inslats 
that  this  is  a  conclusion  of  fact;  and  t^t  it 
Is  Insufflcient,  for  the  reason  that  It  docs 
not  state  by  whom  the  defendant  oorpoittioa 
acted,  or  allege  facts  showing  Mack's  leU- 
tion  to  the  corporation,  or  that  his  acts  wen 
within  the  scope  of  his  employment  Tbe 
all^atlon  of  the  complaint  is  sutBdent,  uit- 
less  it  is  necessary  to  state  who  was  tbe 
agent  acting  for  the  defendant,  and  Qw 
facts  showing  that  the  wrongful  acts  wen 
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within  the  acope  of  bis  employmeut  We  un- 
derstand the  role  to  be  tbat.  In  a  cause  of 
action  against  a  corporation  for  an  act  com- 
mitted by  Its  ag^t,  tbe  acts  are  to  be  al- 
leged as  the  acts  of  the  corporation,  and  It 
is  not  necessary  to  allege  that  they  were 
committed  by  an  agent,  or  to  state  who  was 
the  agent,  or  the  facts  that  show  the  acts 
were  within  the  scope  of  the  agent's  employ- 
ment. This  is  expressly  stated  In  6  PI.  &  Pr. 
02.  See.  also,  Cederson  t.  Navigation  Co.,  38 
Or.  343,  62  Pac.  637,  63  Pac.  763;  Sullivan 
V.  O.  By.  &  N.  Co..  12  Or.  382,  7  Pac.  508, -53 
Am.  Jtep.  364.  The  complaint  Is  not  subject 
to  the  objection  made. 

[2]  As  to  the  second  objection,  that  the 
evidence  Is  not  sufficient  to  support  the  Judg- 
ment, defendant  now  in^ts  that  the  motion 
for  the  Judgment  of  nonsuit  should  be  de- 
termined from  the  evidence  introduced  prior 
to  the  motion ;  but  it  has  been  held  in  many 
Oregon  cases  that,  If  the  plaintiff  did  not 
prove  a  cause  sufficient  to  be  submitted  to  a 
Jury,  a  denial  of  the  motion  for  nonsuit  will 
not  be  disturbed  If  the  testimony  afterward 
snppUes  the  omission.  Dryden  v.  Pelton- 
Annstrong  Co.,  53  Or.  418,  101  Pac.  90.  In 
this  case  the  subsequent  testimony  has  cured 
many  of  the  omissions  in  plaintiff's  testi- 
mony. 

[3, 4]  The  motion  for  Judgment  notwith- 
standing the  verdict,  as  provided  by  section 
202,  L.  O.  U,  Is  only  to  permit  the  party  to 
tabe  adrantage  of  error  which  has  not  be- 
fore been  assigned.  The  question  raised  by 
thci  motion  was  included  in  the  motion  for 
nonsuit,  and  cannot  again  be  raised  by  this 
motion.  The  matter  stricken  out  of  the  an- 
swer on  motion  was  an  allegation  In  greater 
detail,  but  was  included  In  the  statement  of 
the  answer  In  general  language,  namely: 
"Among  other  kinds  of  freight  received  at 
said  terminal  yards  are  hundreds  of  cars 
of  wheat,  and,  after  said  cars  have  arrived 
at  the  Alblna  terminal  yard,  the  same  have 
been  broken  np  and  a  large  amount  of  sacks 
of  said  wheat  have  been  taken."  In  the  tri- 
al this  was  recognized  as  a  sufficient  allega- 
tion, to  admit  proof  of  all  the  facts  suggested 
by  the  matter  stricken  out,  except  as  to  the 
organization  of  the  thieves,  as  to  which 
there  Is  no  suggestion  in  the  evidence.  It 
was  not  error  to  strike  out  the  portion  men- 
tioned. 

[8]  Again,  It  Is  alleged  to  have  been  error 
to  admit  In  evidence  the  record  of  the  sher- 
iff's office  of  the  cancellation  of  the  appoint- 
ment of  Mack  as  deputy  sheriff.  He  was  ap- 
pttlnted  August  15,  1911,  at  the  request  of 
E.  B.  Wood,  special  agent,  Oregon-Washiog- 
ton  Railroad  &  Navigation  Company.  The 
sheriff's  ofEce  keeps  a  book,  alphabetically 
arranged,  In  which  are  entered,  very  briefly, 
the  name,  address,  and  character  or  purpose 
of  the  aiK>olntment  of  all  deputy  sheriffs. 
Madc's  appointment  was  noted  therein  as 
follows :  "8—15—11.  Ha^,  Wm.  A.,  watch- 
man, 0.  W.  R.  It  N.  yarda.  Ex.  20a.'*  Upon 


which  Is  written  in  red,  Ink.  "Canceled  9— 
22—11,  by  order  Ed  Wood,"  which  was  tes- 
tified by  W.  B.  Holllngsworth,  chief  deputy. 
Section  1036,  L.  O.  L.,  provides  for  the  ap- 
pointment of  a  general  deputy,  and  section 
1037  provides  for  special  deputies  or  special 
agents  to  do  any  particular  act  for  him. 
The  appointment  continues  In  force  during 
the  pleasure  of  the  sheriff.  There  Is  no  pro- 
vision of  law  as  to  how  the  authority  of  a 
deputy  shall  be  terminated,  so  that  a  dis- 
charge even  orally  la  sufficient  to  terminate 
It  Murfree  on  Sheriffs,  H  16>  17.  It  may 
be  a  matter  of  necessity  that  the  office  keep 
some  note  of  appolntmwts  and  cancella- 
tions; but  so  far  as  this  case  Is  concerned 
Mack's  authority  ceased  on  September  22, 
1911.  Whether  Wood  bad  authority  to  re- 
quest the  cancellation  is  not  material,  as  the 
sheriff  had  power  and  authority  to  make  the 
cancellation  without  request.  However,  the 
court's  Instructions  practically  Informed  the 
Jury  that  a  private  citlBen's  tight  to  make 
an  arrest  for  a  f^ony  without  a  warrant  Is  • 
the  same  as  tliat  of  an  officer,  bo  that  it  waa 
immaterial  whether  Mack's  appointment  had 
been  canceled. 

[I]  Brror  la  also  asBlgned  la  tbe  giving  of 
the  following  InatmcOon:  **A  corporation  Is 
leeponEdble  for  the  acta  of  its  agents,  not  be- 
cause it  authorized  its  acts  to  be  done,  nor, 
in  the  doing  of  Oioae  acta  ttiat  tlie  agoit  rep- 
resented the  corporation,  but  the  corporation 
Is  liable  becauae  flie  agoit  waa  at  the  time 
doing  Its  boalneas,  and  It  la  a  rule  of  law 
that  one  must  so  conduct  his  business  as  not 
to  bring  Injury  to  another,  and  the  principal 
IS  liable  for  the  acts  of  his  agent,  when  tfa« 
agent  la  doing  the  business  of  his  principal.' 
Mack's  employment  related  to  wat<^ing  de 
fendant'e  property,  and  to  prevent  its  bein^ 
stolen.  He  was  employed  and  paid  by  the 
defendant,  who  had  him  appointed  deputy 
sheriff  that  be  might  make  arrests  if  any  one 
criminally  Interfered  with  defendant's  prop- 
erty, for  which  services  he  waa  to  be  paid  by 
the  defendant  Defendant  was  aware  thnt 
some  property  had  been  stolen  and  contem- 
plated that  other  property  would  be  carried 
off,  and  in  such  case  it  Is  not  to  be  presumed 
that  the  watchman  was  not  to  follow  the 
thieves  and  recapture  the  property,  especial- 
ly when  he  waa  given  power  to  make  arrests 
in  such  cases.  In  this  case,  when  Mack  fol- 
lowed some  of  this  property  being  carried 
away,  he  was  still  defendant's  agent  In  go- 
ing to  Thomas  Sclbor's  home,  finding  the 
property,  and  arresting  the  thief.  His  work 
was  not  at  any  particular  location,  nor  did 
It  condue  him  to  one  place,  being  to  watch 
all  the  property  In  the  yard,  which  would 
necessarily  Include  recapturing  any  of  It  that 
was  being  taken  away.  It  was  defendant's 
business  that  Mack  was  put  there  to  perform. 
The  defendant  may  not  have  directed  his 
actions  nor  aivroved  thereof,  yet,  even 
though  he  violated  Inatmctiona,  tbe  defwd- 
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ant  was  liable  for  the  wrong  If  It  was  com- ' 
mltted  while  acting'  within  the  scope  of  his 
employment.  The  only  question  Is:  Was 
Hack  actttw  for  the  defendant  in  performing 
its  business?  If  be  was  and  did  It  in  an  un- 
lawful manner,  the  principal  is  liable.  This 
Is  made  plain  in  French  v.  Cresswell,  13  Or. 
418,  11  Pac.  62.  There  Is  no  suggestion  in 
the  erldenoe  that  Mack  did  not  have  authori- 
ty to  leave  the  right  of  way  or  yards  of  de- 
fendant, nor  that  he  stepped  aside  from  bis 
employment  as  a  watchman,  and  was  acting 
for  the  sheriff  or  the  counQr.  On  the  con- 
trary, his  employment  was  not  simply  that 
of  a  watchman,  but  Included,  also,  the  duties 
of  deputy  sherUf  as  to  anything  necessary  to 
be  done  in  his  employment  as  watchman, 
even  thoofl^  tb^  took  Mm  away  from  the 
cam  in  his  diarge.  The  appolntmoit  by  the 
Bherlfl  ezpnsBly  limited  Us  powers  to  the 
particular  parpooe  named  in  the  appointr 
meat,  and  expressly  exempted  the  sheriff 
from  UabiUty  tor  hts  compensatitm. 

[7]  Defendant  also  objects  to  the  instruc- 
tions so  far  as  Qiey  limit  the  amount  of  force 
that  may  be  used  by  an  oflloer  In  making 
an  arrest  to  the  amount  necessary  to  so  do, 
and  no  mor&  On  tills  question  the  court 
said:  "The  law  makes  reasonatde  allowances 
tor  the  InflrmltieB  of  boman  judgment  under 
the  Influence  of  human  passion,  and  It  does 
not  require  him  to  measure  with  methodical 
predston  the  degree  of  force  necessary  to 
arrest  a  person  or  repk  an  ai^rent  Attaift, 
or  to  compel  submission  to  an  ofBcer;  It 
simply  requires  all  men,  whether  under  the 
beat  of  sudden  passion  or  extraordinary  cir- 
cumstances, to  ezerdse  such  reasonable  dis- 
cretion In  the  nae  of  force  as  under  those 
peculiar  drcumatances  may  seem  to  be  nec- 
essary." At  the  close  of  the  InstructionB, 
whoi  defendant  excepted  as  above,  the  court 
said :  "Oh,  yes,  tbere  Is  a  reasonable  latitude 
allowed.  Of  course  the  law  makes  an  allow- 
ance for  the  Imperfections  of  humanity,  and 
It  says  we  give  you  a  man,  a  reasonable  man, 
by  whidi  to  determine  whether  a  man  acts 
hastily  in  a  given  case  or  not  We  do  not  ask 
you  to  say  that  he  would  have  acted  accord- 
ing to  the  high  standard  of  a  cool,  collected 
man,  nor  would  It  be  enough  that  his  conduct 
were  that  of  a  man  that  was  excitable,  In- 
discreet, and  unnatural ;  but  it  says  the 
standard  which  you  shall  adopt  to  determine 
this  question  whether  he  acted  reasonably, 
in  the  light  of  all  the  surrounding  circum- 
stances, is  the  conduct  of  the  ordinarily  pru- 
dent man  under  all  the  existing  circumstanc- 
es, and,  if  his  conduct  was  that  of  the  ordi- 
narily prudent  man  under  the  existing  cir- 
cumstances, then  the  law  says  he  has  done 
all  that  can  be  exacted  of  him."  We  think 
the  court  fairly  presented  to  the  jury  the 
measure  by  which  they  were  to  judge  whe^- 
er  Mack  used  excessive  force  In  arresting 
plaintiff. 

[I]  Defendant  also  excepted  to  the  action 
of  the  court  In  giving  to  the  Jury  the  right 


to  find  punitive  damages.  The  court  assum- 
ed there  was  some  evidence  from  which  the 
jury  might  infer  that  the  defendant  ratified 
Mack's  acts  complained  of  here,  and  the  ex- 
istence of  such  evidence  was  necessary  to 
justify  the  Instruction.  The  defendant,  by 
his  answer,  says:  "That  said  W.  A.  Mack, 
as  such  deputy  sheriff,  of  Multnomah  county. 
Or.,  for  the  purpose  of  apprehending  the 
thieves  and  criminals  engaged  in  the  enter- 
prise of  abstracting  said  wheat  and  stealing 
the  same,  did  keep  a  surveillance  on  the 
wheat  cars  which  came  Into  ttie  Albina  yard 
terminal,  and  did  thereupon  apprehend  and 
arrest  one  Thomas  Sdbor,  a  brother  of  the 
plaintiff,  who  had  then  and  there  In  his  pos- 
session certain  of  the  defendant's  wheat 
which  the  said  Thomas  Sclbor  had  taken, 
stolen,  and  carried  away  from  one  of  defend- 
ant's cars,  located  in  said  yard  terminal;  that 
said  Thomas  Sdbor  reedded  at  160  Fargo 
street  In  tbe  dty  of  Portland,  Or.,  and  said  W. 
A.  Blade  obtained  said  stolen  wheat  so  found 
in  the  possession  of  said  Thomas  Sdbor; 

•  •  *  the  said  W.  A.  Mack  did  go  to  the 
said  house  at  ICQ  Fargo  street  for  the  pur 
pose  of  keeping  survdUance  upon  the  said 
stol^  wheat,  and  for  the  purpose  of  arrest- 
ing the  said  Thomas  Sdbor,  and  found  the 
plaintiff  hetdn  In  possession  and  charge  of 
said  wheat,  who  declared  to  the  said  W.  A 
Made  that  he  was  tbe  owner  of  the  same. 

•  •  «  Whereupon  the  plaintiff  resisted 
the  said  W.  A.  Mack,  and  did  then  and  then 
assault  and  beat  and  violently  attach  tb9 
said  W.  A.  Ma(^  with  a  mop,  and  did  strife* 
him  upon  the  arms  and  body,  and  immediate- 
ly thereafter  did  seize  a  teakettle  from  the 
stove  in  sold  hous%  whidi  teakettle  contahi' 
ed  boiling  vater,  and  did  strike  said  W.  A. 
Mack  upon  and  about  the  head  and  body  of 
him,  the  said  W.  A.  Mack,  and  did  scald  uid 
burn  the  said  W.  A.  Mack  until  the  skin  of 
his  face,  head,  shoulders,  and  arms  dropped 
away,  whereupon  the  said  W.  A.  Ma<^,  for 
the  sole  and  only  purpose  of  defending  him- 
self from  great  bodily  harm,  and  for  the  pu^ 
pose  of  restraining  and  subduing  the  plain- 
tiff in  making  said  arrest,  and  using  no  more 
force  than  was  necessary  In  the  premises, 
did  then  and  there  forcibly  restrain  sftid 
plaintiff  and  arrest  him,  •  •  •  and  that 
the  foregoing  facts  constitute  the  same  trans- 
action of  which  the  plaintiff  complains  in 
his  complaint,  and  not  otherwise."  And  de- 
fendant thereby  seeks  to  defend  and  justlly 
the  said  acts  of  Mack.  These  allegatloM 
were  sufficient  to  go  to  the  jury  upon  tlie 
question  as  to  whether  defendant  had  knotrl- 
edge  of  the  particulars  of  the  transaction 
and  ratified  them;  and  there  was  no  error 
in  the  instruction  complained  of  as  to  puul- 
tive  damages. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 

McBRIDE.  C.  J.,  and  BEAN  and  McNA- 
BY,  JJ^  concur. 
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WILUAliSON  vt  «L  T.  BOBERTS. 

(Supreme  Court  of  Oregon.  April  14,  1914.) 
L  TBU8T8  (I  72*>— EXFBZSS  TBUSTS— TaKINO 

Trru  TO  Xamd  Paid  tob  with  Anotheb's 

HONBT. 

Where  a  purchaser  of  land,  on  securing  a 
loaD,  has  the  title  transferred  directly  to  the 
creditor,  the  latter  becomes  the  trustee  of  the 
title  for  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dir.  IS  102.  108;  ]>ec.  Die.  1  72.*] 

2.  AVFBAI.  AND  EnOB  (f  694*)— BBTIBW— RB< 

TBiAL  IN  Appellate  Coubt, 

On  appeal  In  a  suit  for  an  accounting, 
where  the  aostract  brings  up  the  record  relating 
to  the  interlocutory  decre&  oat  not  the  Itemised 
account  filed  by  the  defeDdunt  pursuant  thereto, 
nor  plaintiffii'  answer,  the  case  upon  the  «o- 
counting  ia  not  In  t^e  Supreme  Court  for  re- 
trial. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8687-8644;  Dm.  Die  i 
894.*] 

On  petition  for  rehearing.   Former  decree 
modified,  and  decree  of  lower  court  affirmed. 
For  former  opinion,  see  138  Fac.  840. 

EAEIN,  J.  [1]  The  petition  by  defendant 
for  rehearing  la  based  upon  the  theory  that 
he  purchased  the  ground  with  his  own  money 
for  liimself,  and  therefore  no  trust  resulted ; 
but  the  evidence  quoted  lu  the  petition  shows 
that  the  money  advanced  by  defendant  was  a 
loan  to  plaintiffs.  Therefore  the  payment 
was  by  plaintiffs,  and  the  title  was  taken  in 
defendant's  name  as  security  for  the  repay- 
ment thereof.  The  case  Is  clearly  within 
the  rule  announced  in  Hall  v.  CCoonell,  52 
Or.  164,  9S  Fac.  717,  96  Fac.  1070. 

[1]  In  plaintiffs'  motion  for  rehearing  at- 
tention Is  called  to  the  fact  that,  while  the 
abstract  brings  up  the  record  relating  to  the 
Interlocutory  decree  entered  July  10,  1912,  It 
does  not  bring  up  the  itemized  account  filed 
by  defendant  In  purstiance  of  the  Interlocato- 
ly  decree,  and  plaintiffs'  answer  thereto  mak- 
ing the  issues  upon  the  accounting,  present' 
log  ouly  alleged  errors  by  the  court  in  ren- 
dering the  Interlocutory  decree. 

Therefore  the  case  upon  the  accounting  is 
not  here  for  retrial,  and  the  former  decree  of 
this  court  will  be  modified  by  affirming  the 
decree  of  the  lower  court 

It  Is  BO  ordered. 

IdcBBIDB^  O.  J.,  and  BBAN,  concor. 
McNABT.  J.,  not  slttlns. 


0ASET8ON-HII/rON  LUUBBB  Ca  T. 
HINSON, 

(Supreme  Court  of  Oregon.  March  31,  1914.) 
1.  COIPOBATXONS     (I     216*)  —  lilABILTET  OF 

Stockholokb— What  Law  Govebns. 
In  the  absence  of  statute  in  the  state  in 
vhich  a  person  resides,  imposing  upon  him  a 
Particular  liability  as  a  stockholder  In  a  foreign 
corporation,  tiie  statute  of  the  state  incorporat- 


ine  it  or  the  articles  which  it  atlopts  afford  the 
rule  regulating  his  liability  to  Its  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  (J  829-834;  Dec  Dig.  S  2l6.*j 

2.  COBPOBATIOnS  (S  269*)  —  Fbisukptions  — 

Laws  of  Othbb  State. 

Where  the  complaint,  in  an  action  by  a 
foreign  corporation  to  enforce  the  liability  of  a 
stockholder  in  this  state,  did  not  set  forth 
the  provisions  of  the  foreign  statute  under 
which  plaintiff  was  organized  or  state  any  char- 
ter provision  respecting  the  liability  of  its  stock- 
holdiertL  it  would  be  assumed  that  the  charter 
was  silent  on  that  subject,  and  that  the  for- 
eign law  governing  the  case  was  the  same  as 
the  common  law  or  the  statute  declaratory  there* 
of  prevailing  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  887.  888,  880,  U4»-ll{»,  2277; 
Dec  Dig.  S  2e».*l  ^  • 

5.  COBPOBATIOHB  i§  264*)  —  iNOBBTBDnaSB  — 

LlABIUTT  OF  STOOKHOLDBB— TbDBT  FUHD. 
The  trust  fund  doctrine,  as  applicable  to 
the  assets  of  a  corporation  which  u  a  going 
concern,  does  not  obtain  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  870,  802;  Dec  Dig.  f  254.*] 

4.  CoBFOBAXIONB  (1  644*)— INBOLTSKOT— XU- 
BIUTT  OF  STOOKHOLDXB— TkUBl  FUND. 

When  a  corporation  either  suspends  Its 
business  or  becomes  insolvent  and  its  assets 
are  in  possession  of  a  court  of  equity  for  final 
settlement  and  distribution,  its  capital  stock 
constitutes  a  trust  fund  upon  which  general 
creditors  have  a  lien  for  the  payment  of  thefs 
demands,  but  mere  insolvency  does  not  of  it- 
self convert  corporate  property  into  a  trust 
fund. 

[Ed.  Note.— For  other  cases,  see  Gorporationsi 
Cent  Dig.  fiS  2162-2169;   Dec  Dig.  S  544.*1 

6.  CoBFOBATioNS   (S   252*)  —  Stockholdeb's 
Liability  to  Cbboitob— CoNomoNs  Prb- 

OEDKNT. 

It  is  not  essential  that  a  creditor  should 
secure  a  Judgment  against  an  insolvent  corpora- 
tiofc  and  have  an  execution  issued  and  returned 
nulla  bon^  as  a  coodition  precedent  to  a  suit 
in  equity  for  relief  against  a  stockholder,  since 
the  performance  of  vain  things  is  unnecessary. 

[Ed.  Note.— For  other  casoL  see  Corporations. 
Cent  Dig.  »  1016-1023 ;   Dec  Dig.  f  252.*] 

6.  CoBFOBATioiTs   ^   269*)  —  Stockholdbs's 

LlABIUTT  TO  ObBDITOB— FOBU  OF  ACITION. 

The  proper  remedy  of  a  creditor  of  an 
insolvent  corporation  to  reach  a  fund  alleged 
to  have  been  paid  to  a  stockholder  as  a  dividend 
In  ligaldation  Is  by  a  suit  in  equity,  and  not  by 
an  action  at  law. 

[Ed.  Note.— For  otbu-  cases,  see  GorppratloBS, 
Cent  Dig.  ii  1050,  1052-1067,  2272 ;  Xfic  Dlfc 

7.  CoRPOBATtONB  (t  158*)— ENFOBCEUBNT  OF 
StOCEHOLDBB'S   LJABILrTT  TO   CBBDITCtt  — 

Pabtt  Fxaintiff. 

A  corporation  which  has  disposed  of  its 
property  and  ceased  to  transact  any  bu^ness, 
thereby  necessitating  the  employment  of  anoUi- 
er  corporation  in  clerical  work  necessary  to  tiiie 
management  of  its  affairs  and  resulting  in  an 
approved  claim  for  such  service,  without  some 
restoration  of  its  corporate  life  cannot  institute 
or  maintain  a  suit  for  the  recovery  of  a  dividend 
paid  out  to  a  stockholder  in  liquidation,  but  the 
suit  should  be  instituted  by  such  creditor  cor- 
poration. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  579,  680;  Dec.  Dig.  S  153.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  Goonty;  Bobert  O.  Bfenrow, 
Jadg& 
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Action  by  the  Garetson-Hllton  Lumber 
Company  against  W.  B.  Hlnson.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed, and  action  dlsmiaaed  wlthont  prejudice. 

TlilB  iB  an  action  to  recoT«r  m<nkey.  The 
material  aTermettts  of  the  onnplalnt  are  to 
the  effect  th&t  on  Mardi  9,  19^  the  plaln- 
tlff,  the  Oaretson-Hllton  Lumber  Company, 
became,  ever  since  baa  been,  and  now  Is,  a 
corporation  organised  and  existing  under  the 
laws  of  the  state  of  Missouri,  having  at  Its 
creation  a  fully  paid-up  capital  of  9SO,000, 
divided  Into  800  shares  of  the  par  value  of 
9100  each ;  that  on  April  20,  1904,  its  Btocb 
was  increased  to  950,000,  fully  paid-iq>  cap- 
ital, and  divided  Into  500  shares  of  which 
the  defaidant,  W.  B.  Hlnson,  thai  held  and 
now  is  the  owner  of  65  shares;  that  on  Bfay 
18,  1910,  by  authority  of  the  plaintifTs  board 
of  directors,  all  the  real  and  personal  prop- 
erty of  the  corporation,  other  than  bills  re- 
ceivable, were  sold  and  the  proceeds  arising 
therefrom  were,  pursuant  to  a  dividend  duly 
declared,  distributed  ratably  to  all  its  stock- 
holders Including  the  defendant;  that  there- 
after all  sums  of  money  due  the  corporation 
that  could  be  collected  were  accumulated, 
and  other  dividends  thereof  were  declared 
whereby  the  defendant  received  his  propor- 
tional part;  that  by  oversight  and  neglect 
of  the  board  of  directors  no  provision  was 
made  for  the  payment  of  any  debt  that  might 
be  incurred  subsequent  to  such  distribution 
of  the  corporate  assets;  that  thereafter  a 
claim  for  92,000  against  the  plaintiff  was  pre- 
sented to  It  by  the  Garetson-Grason  Lumber 
Co.,  another  Missouri  corporation,  fbr  <der- 
Ical  services  rendered  by  its  agents  in  ac- 
counting for  and  managing  the  affairs  of  the 
plaintiff;  that  the  officers  and  directors  of 
the  latter  corporation  recognized  the  validity 
of  such  claim,  bnt,  having  no  assets  with 
which  to  liquidate  the  demand,  It  was  re- 
solved January  26,  1012,  by  the  stockholders 
by  a  vote  of  more  than  two-thirds  of  all  of 
the  stock  of  the  plaintiff  that  its  board  of 
^rectors  be  authorized  to  call  upon  the  stock- 
holders to  refund  94  per  share  of  their  stock ; 
that  the  sum  so  due  from  the  defendant  Is 
9220,  but  upon  a  douand  therefor  he  refused 
to  pay  any  part  thoeof.  A  demurrer  to  the 
complaint  on  the  grounds,  inter  alia,  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  and  that  the  plaintiff  did  not 
have  legal  capacity  to  sue,  was  sustained. 
The  plaintiff  declining  furtlier  to  plead,  the 
action  was  dismissed,  and  it  appeals. 

Q.  L.  Matthews,  of  Portland  (Christopher- 
son  &  MattheVs,  of  Portland,  on  the  brief), 
for  appellant  Bobert  Tucker,  of  Portland 
(Tucker  &  Bowe,  of  Portland,  on  the  brief), 
for  respondioit 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1,  2]  Is  an  action  at  law  the  proper 
remedy  ber^  and  is  the  Garetson-Hilton 


Lumber  Company  the  proper  party  plaintiff, 
are  the  qaesUona  to  be  considered.  As  a 
preliminary  matter,  it  may  be  stated  that  in 
the  absence  of  an  enactment  by  the  state  in 
which  a  person  resides,  imposing  upon  him  a 
particular  liability  as  a  stodcholder  in  a  for- 
eign corporation,  the  statute  of  another  state 
giving  life  to  such  artificial  being,  or  the  ar- 
ticles which  it  adopts,  afford  the  role  regu- 
ladng  the  liability  to  its  creditors  when  suits 
are  brought  to  establish  a  1^1  responstbll. 
Ity  against  a  resident  stockholder.  Smith  v. 
Huckabee,  63  Ala.  191 ;  Shaw  v.  Boylan,  16 
Ind.  384 ;  Coffin  v.  Rich,  46  Me.  807,  71  Am. 
Dec.  559;  Seymour  v.  Sturgess,  26  N.  Y.  134; 
Merrick  v.  Van  Santvoord,  84  N.  T.  208;  Ex 
Parte  Van  Riper,  20  Wend.  (N.  T.)  614.  The 
complaint  herein  do«  not  set  forth  the  pro- 
visions of  Qie  statute  of  MIsbodeI  andw  which 
enactmokt  the  plaintiff  was  organized,  nor 
does  the  initiatory  pleadliv  state  any  of  tlu 
clauses  of  the  diartu  adopted  by  the  cor- 
poration respecting  the  liability  of  its  atoA- 
holdas,  and  in  deftiult  tlmaof  it  will  be  aft- 
sumed  that  the  articles  of  lucorpo ration  are 
silMit  upon  this  sabjeciv  and  also  presumed 
that  the  law  Missouri  governing  the  can 
is  the  same  as  the  principles  of  the  oommoB 
law  prevailing  In  or  Ute  atatate  la  ncognl- 
tlon  thereof  enacted  by  Oregon.  Goodwin 
V.  Morris,  9  Or.  822;  Cressey  t.  Tatom,  8 
Or.  641;  Scott  T.  ITord,  62  Or.  288,  97  Fse. 
99 ;  Toang  t.  Young,  S8  Or.  866^  100  Ftc 
666;  De  Vail  v.De  Tall,  57  Or.  128, 109 Fie. 
766,  110  Pac.  706;  Long  t.  Dofer,  68  Or. 
162,  lis  Pac  69:  No  refoence  wlU  then- 
fore  be  made  to  the  laws  of  the  ^te  undv 
which  the  plaintiff  was  organized,  except  n 
far  as  the  sllusions  to  the  statute  of  Ml»- 
sourt  are  made  In  dedsionB  of  the  courts  of 
that  state  upon  the  questions  herein  involved. 

[8, 4]  Whatever  oi^ons  may  have  been 
originally  announced  by  the  federal  and 
state  courts  of  this  country,  respecting  ttie 
trust  doctrine  as  applied  to  a  corporation, 
the  legal  principle  is  now  established  that 
until  a  corporation  has  either  suspended  Its 
business  or  has  become  insolvent  and  its  as- 
sets have  been  placed  In  the  possession  of  a 
court  of  equity  for  administration  and  are 
in  the  course  of  final  settiement  and  dis- 
tribution, the  capital  stock  of  a  corporatfon 
does  not  constitnte  a  trust  fund  upon  vhlcb 
geDM»l  creditors  have  a  lien  for  the  pay- 
ment of  their  demands.  Thom.  Corp.  (Sd 
Ed.)  S  3421. 

The  existence  of  the  trust  doctrine  as  sp- 
pllcable  to  the  assets  of  a  corporation  vrhkb 
is  a  "going  concern"  has  been  denied  b;  this 
court  Sabln  v.  Columbia  ¥uel  Co.,  25  Or. 
15,  34  Paci  692,  36  Pac  854,  42  Am.  St  H^P 
766.  The  rule  has  been  settled  by  oar  ad- 
judications that  mere  insolvency  does  not  of 
itself  convert  corporate  property  Into  a  tnst 
fund;  but,  when  a  corporation  ceases  lu 
transact  business  and  is  insolvent,  its  aeseta 
then  constitute  a  trust  fund  tar  the  payment 
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of  the  corporate  d^te  witfaoat  tbe  iiiterven< 
tlon  of  a  court  of  equity  to  administer  upon 
tbe  property  for  tbe  purpose  of  a  final  settle- 
ment Macbetb  v.  Banfleld.  46  Or.  663,  T8 
Pac  693,  106  Am.  St  Rep.  670;  Wllliiims  v. 
Conmierdal  Katl.  Bank.  49  Or.  492,  90  Pac. 
1012,  91  Pac.  443,  11  li.  B.  A.  (N.  8.)  867. 
In  orda  to  BDbject  eacb  assets  to  tbe  pay- 
ment of  a  creditor's  demand,  a  resort  to  a 
court  of  equity  is  essential.  Ladd  &  Bush  v. 
Cartwrlgbt,  7  Or.  329 ;  Hodges  &  Wilson  v. 
Silver  HIU  Mining  Co.,  9  Or.  200;  AJdrlcb 
T.  Ancbor  Coal  Co.,  24  Or.  32,  32  Pa&  766.  41 
Am.  St  Rep.  S31;  Hawkins  t.  Donuerberg, 
40  Or.  07,  66  Pac  681,  908;  Macbetb  v.  Ban- 
fleld. supra. 

[S]  The  performance  of  vain  things  are  un- 
necessary, and  hence  It  is  not  ^entlal  that 
a  creditor  should  secora  a  Judgment  gainst 
an  insolvent  corporation  establishing  liis  de- 
mand, and  have  an  execution  issued  and  re- 
turned nulla  bona  as  a  condition  precedent 
to  invoking  equitable  Intervention  to  obtain 
relief  against  a  stockholder.  Sblpman  v. 
Portland  Const  Co.,  64  Or.  1,  128  Pac.  989. 

[I]  From  the  principle  thus  established  In 
this  state  the  proper  remedy  of  a  creditor 
of  an  insolvent  corporation  to  reach  the  fund 
alleged  to  have  been  paid  to  a  stockholder 
as  a  dividoid  In  liquidation  Is  by  a  suit  in 
equity  and  not  by  an  action  at  law  as  com- 
menced In  the  case  at  bar. 

[71  The  remaining  qoestlon  is  vrhether  or 
not  tbe  Qaretson-Hilton  Lumber  Company  is 
the  proper  party  plaintiff.  "Where  divl- 
deoda,"  says  an  author,  **were  paid  to  a 
stockholder  at  a  time  when  the  bank  was 
insolvent,  and  in  disobedience  of  the  bank- 
ing statute,  it  was  held  that  the  liability  to 
repay  was  to  the  corporation  and  was  en- 
forceable by  it"  5  Thomp.  Corp.  (2d  Ed.)  S 
536a  In  support  of  tiie  language  thus  quot- 
ed, the  case  of  Oager  r.  Paul,  lU  Wis.  638. 
87  N.  W.  875,  is  cited.  The  text- writer,  men- 
tioned, farther  observes:  "It  has  been  held 
that  either  the  corporation  or  its  assignee 
ndght  recoTdr  a  dividend  paid  mistake." 
Id.  I  6363.  As  upholding  the  latter  excerpt, 
the  case  of  Skralnka  r.  AXlen,  7  Mo.  App. 
434,  is  reUed  upon  intra  alia.  Tbe  dedaion 
la  Gager  t.  Paul,  snpra,  was  evidently  pred- 
icated upon  a  statute,  construing  which  the 
court  says:  '*Sectton  1765,  which  problbtts 
payment  of  dividends  by  insolvent  corpora- 
tions generally,  seems  to  recognize  that," 
such  "llaUlily  Is  to  the  corporation,  by  pro- 
viding that  such  liability  is  to  restore  the 
foil  amount,  except  in  certain  cases.  Res- 
toration can  only  be  made  to  the  source 
Ixom  whidi  the  dividends  came."  In  Skrein- 
ka  V.  Allen,  7  Ma  App.  434,  441.  the  con- 
clasion  reached  was  based  upon  a  clause  of  I 
tbe  statute  of  Missouri  which  is  set  fftith  in 
Out  opinion.  In  that  case.  Oie  plaintiff,  hav- 
ing obtaiaed  a  Judgment  against  a  corpora- 
tion, caused  an  execution  to  be  issued  and 
retnmed  nulla  bona  and  thereupon  moved 


for  leave  to  Issue  execution  against  a  stock- 
holder. It  would  seem  that  under  the  stat- 
ute of  Missouri  a  Judgment  creditor  of  a  cor- 
poration, upon  a  motion  ther^or,  might  ob- 
tain the  Issuance  of  an  execution  against  a 
stockholder  for  an  unpaid  subscription  of 
stock.  Erskine  r.  Loewensteln,  82  Mo.  801, 
805.  In  referring  in  that  case  to  such  proce- 
dure the  court  rema^ :  "This  motion  takes 
tbe  place,  under  the  statutory  provision,  of 
tbe  suit  In  equity,  at  common  law,  to  reach 
the  assets  in  the  hands  of  the  stockholder." 
The  rule  announced  In  Missouri  and  in  Wis- 
consin in  construing  statutes  of  the  respec- 
tive states  is  not  controlling  in  Oregon, 
where  no  enactment  regnlatbig  the  proce- 
dure exists. 

It  may  be  conceded  that,  when  a  corpo- 
ration Is  a  "going  concern,"  It  is  a  proper 
party  plaintiff  to  sue  for  or  to  prevent  a  mla- 
approprlatloQ  of  its  property ;  but.  if  it  falls 
or  refuses  to  perform  that  duty,  the  person 
interested  In  recovering  or  protecting  tbe 
corporate  assets  may  Institute  and  maintain 
the  salt  North  v.  Union  S.  ft  I*  Ass'n.  69 
Or.  483,  117  Pac.  822.  When,  howev«,  a 
corporation  has  disposed  of  all  its  iffopaty 
and  ceased  to  transact  any  business,  thereby 
necessitating  the  employment  of  another  cor- 
poration to  perform  the  essential  clerical 
work  required  in  the  management  of  Its  af- 
fairs, it  Is  believed  that,  upon  principle.  It 
is  in  such  a  comatose  state,  preceding  final 
dissolution,  that  without  some  act  of  revlvlll- 
catlon  whereby  its  animation  Is  restored,  It 
has  not  sufficient  vitality  to  Institnte  or 
maintain  a  suit  for  the  recovery  ot  any  part 
of  a  dividend  paid  out  in  Uqnidation. 

Such  b^ng  the  case,  the  plaintiff  Is  not  a 
proper  party  plaintiff,  and  the  suit  ahoald 
have  been  instituted  the  Garetson-Grason 
Lumber  Company,  the  corporation  which  it 
is  alleged  rendered  svctx  service.  The  Judg- 
ment is  afSrmed,  except  that  the  action 
should  be  dismissed  without  prejudice,  and 
it  is  so  ordered. 

McBBIDB,  O.  and  BtrRNSTT  uid 
RAMBDT,  JJ.,  concur. 

BISBY  V.  QUINBT  et  oL 

(Sopreme  Court  of  Kansas.   April  11,  1914. 
Bebearing  Denied  May  18,  1914.) 

(Si/Ualmt  by  the  Court.) 

JUDOlOEIiT  (I  786*}— lilBNS— PbIOBTIIKS. 

A  Bure^  was  induced  to  sign  a  note  by  an 
agreement  that  the  land  to  be  parchased  with 
the  proceeds  should  be  8<^d  and  the  note  paid. 
Faihng  to  seenre  performance  of  the  agree- 
ment, be  obtaiaed  from  tbe  principal,  who  bad 
disposed  of  the  land  Id  exchange  for  other  land, 
an  order  upon  the  holder  of  the  legal  title  to 
the  latter  to  pay  such  surety  all  money  recelT- 
ed  from  the  sale  thereof  above  a  certain  amount, 
which  order  was  assented  to  by  such  holder.  In 
this  situation  a  judgment  creditor  brought  suit 
to  Bubject  the  land  to  her  judgment  against  the 
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principal,  real  owner,  in  which  action  the 
earety  intervened,  and,  paying  off  the  note  in 
fall,  KOQght  a  Uen  on  tbe  land  to  secure  him- 
aelf.  The  trial  court  found  that  the  legal  title 
was  held  for  the  use  and  benefit  of  the  princi- 
pal who  owned  the  land;  that  the  surety  waa 
entitled  to  a  lien  tbenoa,  and  the  jadffment 
holder  to  the  next  lien,  and  ordered  the  land 
sold  to  satisfy  the  claims  against  iL  Betd,  that 
aach  surety  was  entitled  to  the  relief  granted 
him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1368-1362;  Dec  Dig.  i  786.*] 

Appeal  from  District  Court,  Morris  Comity. 

Action  by  Mrs.  J.  B.  Blsby  against  Frank 
J.  Quinby,  and  W.  H.  Dodderldge  Interplead- 
ed. From  an  adverse  judgmmt,  plaintiff  ap- 
peals. Affirmed. 

Clarence  A.  Crowley,  ot  Connca  Grove,  for 
appellant  Nicholson  ft  Flrtle  and  D.  H. 
Brown,  all  of  Council  Grove,  and  Ifonioe  ft 
Boartc,  of  Topeka,  for  app^ees. 

WEST,  J.  In  December,  1909,  the  plain- 
ttfl  recovered  a  Judgment  against  tiie  de- 
fendant Qolnby  for  f2,300  and  Interest  for 
money  he  had  previously  borrowed  of  her. 
He  was  engaged  in  the  milling  business  at 
Council  Grove,  and  in  September,  1906,  he 
borrowed  $7,000  of  the  Farmers*  ft  Drovers* 
Bank  in  order  to  meet  certain  indebtedness 
at  the  bank  and  enable  him  to  procure  some 
Nebraska  land  in  exchange  for  his  mill  prop- 
erty, giving  two  notes  of  $3,500  each,  one 
signed  by  the  defendant  Dodderldge  and 
the  other  by  Quinby's  father-in-law,  S.  0. 
Bou(^  The  court  found  that  to  induce 
Dodderldge  to  oecome  surety  Quinby  agreed 
that  the  Nebraska  property  was  to  be  sold 
and  the  proceeds  applied  to  the  payment  of 
the  note  signed  by  Dodderldge.  Quinby, 
however,  traded  the  Nebraska  land  for  Colo- 
rado land  and  so  disposed  of  that  as  to  be- 
come the  owner  of  320  acres  in  Morris  coun- 
ty, Eaa,  subject  to  a  mortgage,  placing  the 
latter  property  in  the  hands  of  W.  D.  Bouck, 
who  mortgaged  It  for  $5,000  to  pay  off  the 
incumbrance.  Before  the  plaintiff  recovered 
her  Judgment  Quinby  gave  Diodderidge  a 
written  order,  directing  W.  D.  Houck,  upon 
sale  and  settlement  of  the  farm,  to  pay  Dod- 
derldge all  money  received  above  the  mort- 
gage of  $5,000  and  $3,500  paid  to  S.  C. 
Houck,  "the  total  amount  to  be  retained  by 
7on  $3,600  above  the  mortgage."  This  order 
was  presented  to  Houck  by  Dodderldge  and 
assented  to  by  the  former.  In  September, 
1910,  Dodderldge  paid  his  note  in  full.  The 
note  signed  by  8.  C.  Houck  has  been  paid. 
The  plaintiff  brought  this  action  to  subject 
the  land  to  the  lien  of  her  Judgment,  in 
which  action  Dodderldge  intervened.  The 
court  awarded  Dodderldge  an  equitable  Uen 
on  the  Morris  county  land  to  secure  the 
amount  of  the  debt  paid  by  him,  and  gave 
the  plaintiff  a  lien  thereon  secondary  and 
Inferior  to  that  of  Dodderldge,  both  snbject 
to  the  mortgage  of  $6,000,  and  ordered  the 


land  sold  and  the  proceeds  appHed  accord- 
ingly. The  plaintiff  appeals,  and  Inidsts 
that  she  should  be  given  a  Uoi  prior  to  that 
of  Dodderldge. 

As  the  Houck  note  has  been  paid  the  plain- 
tiff's lien  appears  to  be  subordinate  only  to 
the  mortgage  of  $5,000  and  the  amount  of 
the  Dodderldge  note,  hut  what  the  value  of 
the  320  acres  of  land  is  and  what  security 
this  leaves  the  plaintiff  the  record  does  not 
show.    The  plfdntlff  contends  that,  as  she 
discovered  and  unearthed  the  fraud  by  which 
Quinby  was  covering  up  the  title  to  the  land 
and  secured  an  express  finding  that  It  was 
held  by  Houck  for  the  nse  and  beneSt  of 
Quinby,  her  lien  should  not  be  postjwned 
for  the  claim  of  Dodderldge,  who  had  noth- 
ing bnt  a  written  order  to  pay  Urn  out  of 
the  proceeds  vhea  the  land  ahoold  be  sold, 
and  that  at  any  rata  a  Uen  tm  On  iwoceeds 
Is  not  a  Uen  <tti  the  land.  Dodderldge,  fall- 
ing to  be  reimbursed  out  of  the  Nebraska 
land,  seemed  the  writtoi  order  <m  Htniek  to 
pay  upon  tba  sale  toad  settlement  of  the 
Eonsas  land,  bo  that  whatever  eanitable 
right  this  asreemmt  and  this  order  gave 
waa  vested  In  lilm  befbre  tiie  plaintiff  bad 
recovered  hw  judgment  against  Quinby.  It 
Is  argued  that  Dodderldge  most  have  knomi 
that  Eoncft  was  holding  the  title  fbr  Quinby, 
and,  resting  npon  his  secret  and  unrecorded 
agreement  and  order,  he  permitted  the  plain- 
tiff  to  expose  the  fraud  already  known  to 
himself,  and  should  not  now  be  allowed  to 
profit  by  the  advantage  he  bad  thus  secretly 
gained.    But  U  might  be  aald  that  Dod- 
derldge In  reality  famished  a  part  of  the 
conalderation  for  the  land  wbldi  px  Hie  first 
instance  was  to  be  sold  and  his  note  paid 
from  the  proceeds.   Tracing  the  deals  and 
their  proceeds  Into  the  Kansas  land,  he  ob- 
tained the  order  in  question,  which,  being 
given  by  Quinby,  the  real  owner,  and  ac- 
cepted by  Houck,  the  holder  of  the  paper 
title,  was  good  as  between  himself  and  them, 
and  the  property  was  thus  burdened  when 
the  plaintiff  became  a  Judgment  creditor  of 
Quinby.    Hence  when  she  procured  the  ap- 
plication of  her  Uen  to  the  land  In  questioa 
it  was  only  to  such  Interest  therein  as  Quin- 
by actnally  had.    It  Is  asserted  and  denied 
that  Dodderldge  after  his  Intervention  did 
much  to  get  at  the  real  facts,  and  thus  as- 
sisted the  plaintiff  in  making  the  truth 
known.   At  all  events  It  is  clear  that  if  we 
treat  the  situation  as  one  giving  him  an 
equitable  Uen,  it  was  prior  to  the  Judgment 
Uen  of  the  plaintiff.    True  he  did  not  liq- 
uidate the  note,  and  thus  actually  pay  asj 
part  of  the  purchase  pric^  until  after  tbiB 
action  was  brought  to  subject  the  land  to 
the  plaintiff's  Judgment  but  he  was  oititled 
to  security  for  his  UabiUty  on  the  note  and 
by  such  payment  he  made  certain  the  t&ct 
and  amount  of  Quinby's  llabiUty  to  blm. 
and  the  idalntiff  was  In  no  wise  haroied 
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thereby.  It  Is  stated  tbat  Qnluby  agreed 
to  place  the  title  to  the  Nebraska  laud  in 
Dodderidge,  but  we  find  no  entdi  evidence 
or  finding  In  the  record,  and  must  ^ere- 
fore  consider  the  matter  In  the  light  merely 
ot  the  agreement  to  sell  and  pay  ont  of  the 
proceeds.  Authorities  are  cited  for  and 
against  the  theory  of  an  equitable  mortgage. 
While  the  name  is  not  Important,  probably 
the  right  of  Dodderidge  to  loolc  to  the  land 
or  its  proceeds  might  well  be  called  an  equi- 
table lien  to  secure  his  reimbursement  to 
the  extent  that  he  had  In  effect  furnished 
the  money  to  pay  for  the  land. 

"In  courts  of  equity  the  term  'Hen'  is  used 
as  synonymous  with  a  charge  or  Incumbrance 
upon  a  thing,  where  there  is  neither  Jus  in 
re,  nor  ad  rem,  nor  possession  of  the  thing. 
The  term  is  applied  as  well  to  charges  aris- 
ing by  express  engagement  of  the  owner  of 
property,  and  to  a  Anty  oar  Intention  implied 
on  his  part  to  malie  the  property  answerable 
for  a  Qiedflc  debt  or  engagement"  1  Jones 
on  Liens,  2d  Kd.  §  28. 

"It  follows,  therefore,  that  In  a  large 
class  of  executory  contracts,  express  or  im- 
plied, which  the  law  regards  as  creating  no 
propcoty  right  nor  Interest  analogous  to 
property,  but  only  a  mere  personal  right  and 
obligation,  equity  recognized,  in  addition  to 
the  obligation,  a  peculiar  right  over  the 
thing  with  which  the  contract  deals,  which 
it  calls  a  'lien,*  and  which,  though  not 
property,  is  analogous  to  property,  and  by 
means  of  which  the  plaintiff  Is  enabled  to 
follow  the  IdCTitlcal  thing,  and  to  enforce  the 
defendant's  obligation  by  a  remedy  which 
operates  directly  upon  that  thing."  Pom- 
eroy's  Equity  Jurisprudence  (2d  Ed.)  8  106- 
In  one  case  the  maker  of  a  deed  of  trust  to 
secure  certain  promissory  notes  agreed  with 
the  holder  that,  in  consideration  of  his  for- 
bearance in  foreclosing,  the  land  should  be 
coltlvated  in  cotton  for  one  year,  one-half 
to  go  to  the  holder  to  be  credited  on  the 
notes,  giving  lien  on  the  whole  crop  for  the 
payment  of  one-halt  During  the  year  the 
maker  died  Insolvent,  and  it  was  held  that 
the  holder  of  the  mortgage  had  an  equitable 
lion  on  the  cotton  superior  to  that  of  the 
creditors  of  the  maker.  Eirksey,  Adm'r,  v. 
Means,  42  Ala.  426.  In  another  case  a  So- 
ciety of  Shakers,  an  unincorporated  com- 
mnnlty  holding  its  property  in  common,  had 
given  a  promissory  note,  executed  by  Its 
trustees.  In  return  for  money  which  went  to 
tnerease  the  funds  of  the  society.  It  was 
held  by  the  United  States  Goart  of  Appeals 
of  the  Sixth  Circuit  that  the  bolder  was  en- 
titled to  an  equitable  Ueu  on  the  property 
of  the  Shakers.  Society  of  Shakers  v.  Wat- 
•on,  88  Fed.  730,  16  C.  C.  A  632 ;  Id.,  163 
U.  S.  704,  16  S.  Ct  1206,  41  L.  Ed.  31S.  In 
tbe  opinion  Severens,  J.,  speaking  for  Judges 
Taft,  Lurton,  and  himself,  said:  "It  is  to 
rach  a  ease  that  the  Jurisdiction  of  a  court 
•f  eqalty  is  peculiarly  applicable.    By  the 


flexlUUty  of  Its  procedure  to  fix  the  llabUlty 
and  the  scope  of  the  remedies  it  is  author- 
ized to  employ  for  Its  satisfaction.  It  can 
furnish  complete  relief  where  the  remedy  of 
the  common  law  Is  neither  plain  nor  ade- 
quate *  *  «  The  note  was  not  effectual 
against  anything  but  this  changing  body, 
and  t3iat  only  by  supposing  it  to  be  intended 
to  be  a  charge  against  the  property  which 
all  the  members  of  the  society  had  con- 
curred in  putting  in  a  common  mass  in  the 
hands  of  the  trustees  of  the  society.  *  •  • 
And  the  consideration  of  the  note  went  to 
augment  the  fund  upon  which  it  Is  sought 
to  charge  It  At  page  788  of  68  Fed.,  at 
page  640  of  Ifi  G.  O.  A. 

It  is  said  of  an  equitable  lien:  "It  la  not 
a  right  of  the  property  in  the  subject-matter 
of  the  lien,  nor  a  right  of  action  therefor, 
nor  does  it  depend  upon  possession,  but  is 
merely  a  right  to  have  the  property  subject- 
ed to  the  payment  of  a  d^t  or  <dalm,  and 
it  applies  as  well  to  charges  arising  by  ex- 
press engagement  of  the  owner  of  property 
as  to  a  duty  or  Intention  implied  on  his  part 
to  make  the  property  answerable  fotr  a 
specific  debt  or  engagonent"  20  Cyc.  662. 
See  note  to  Bell  v.  Pelt  4  L.  B.  A.  247; 
Foster  T.  Bank,  71  Kan.  158,  80  Pac  49,  114 
Am.  St  Rep.  470,  6  Ann.  Cas.  44 ;  Cliarpie 
r.  Stout  et  at,  88  Kan.  318,  128  Pac.  396; 
Mason  T.  Sannders  et  at,  89  Kan.  300,  181 
Pac.  S62 ;  3  Words  and  Phrases,  Jnd.  Dot, 
2440,  2441. 

While  the  case  Is  not  free  from  doubt  we 
conclude  and  hold  that  under  the  broad 
principles  of  equity  the  trial  court  was  jus- 
tifled  in  holding  as  it  did. 

The  Judgment  is  thenfon  afflmuA.  AH 
the  Justices  concurring. 


STATE  ex  rel.  DAWSON,  Atty.  Gen.,  t. 
AKEBS,  State  Treasorer,  et  al. 

(Supreme  Court  of  Kansas.   April  11,  1914. 
Behearing  Denied  Hay  18,  1914.) 

(SyUaiut  hy  the  Covrt.) 

1.  Navigable  Watebs  (8  1*1  —  DsnKinoN  - 
"  Na VI oablb"— "Public  watebs." 

The  main  test  of  navigabill^  in  this  conn- 
try  is  aacertaiaed  by  use  or  by  public  acts  or 
dedarations.  The  foundation  for  navigability 
in  law  la  navigability  in  fact  following  tbe  ap- 
propriation to  public  use  and  its  publicity.  The 
ebb  and  flow  of  tbe  tide  has  nott^ng  to  do  with 
making  waters  navigable.  To  say  tbat  waters 
are  public  Is  equivalent  In  a  legsl  sense  to  say- 
ing they  are  "navigable.'* 

[Kd.  Note.^For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  9$  5-16;  Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4675-4^ ;  vol.  8,  p.  7728;  voL 
6,  pp.  5837,  5838:  vol.  8,  p.  7774.] 

2.  Navigable  Watbbs  (f  1*)— Bxtxrb  or  the 
State— PuBMO  Highways. 

By  tbe  declarations  of  the  United  States 
in  the  several  acts  of  Congress  relating  to  the 
survey  and  disposal  of  the  public  lands,  and  by 
other  legislation  relating  to  the  weatem  conn- 
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try  oat  of  wUeh  Kansas  territory  was  carved, 
the  Mississippi  river  aod  its  navigable  tributa- 
ries, which  include  the  Kansas  and  Arkansas 
rivers  in  Kansas,  were  constituted  public  high- 
woj^s,  and  recognized  as  navigable  streams  in 
the  foUest  and  broadest  sense. 

W[Ed.  Note.— For  other  eases,  see  Navigable 
Bten,  Gent  Dig.  |S  5-16;  Dec  Dig.  |  f.*] 

8.  Couifoiv  Law  <(  12*)— Natioablk  Wahsbs 
(8  36*>-^oici(on-LAvr  DiPiNinoif'-BED  or 
Stheam— Title. 

The  Supreme  Court  of  the  United  SUtes 
having  in  iKil  repudiated  the  common-law  def- 
inition of  navigable  waters,  and  the  same  test 
of  navigability  having  been  repudiated  by  many 
of  the  states  in  the  Union  before  the  act  of  the 
territorial  Legislature  of  185C  adopting  the 
common  law  was  enacted,  the  strict  rule  of  the 
common  law  defining  navigable  waters  was  nev- 
er a  part  of  the  common  law  of  E^sas;  Kan- 
sas entered  the  Union  upon  an  equal  footing 
with  the  other  states,  and  upon  her  admission 
absolute  property  in  and  dominion  and  sover- 
eignty over  tlie  soils  under  the  navigable  and 
public  streams  within  its  limits  passed  to  the 
state,  in  trust  for  all  the  people,  subject  to  the 
superior  rights  of  the  federal  goverDment 
with  respect  to  navigation. 

[Ed.  Note. — For  other  caees,  see  Common 
Law,  Cent.  Dig,  1 10;  Dec.  Dig.  J  12!«  Nari- 

table  Waters,  Cent  Dig.  I|  180-200;  Dec.  Dig. 
>iK.  i  36.*] 

4.  ADVEBSI    P088E88I0R    (f    7*)  —  BiD  OF 

Steeam— Title— Advebbb  Possession. 

As  against  the  state,  no  titie  to  the  waters 
or  bed  of  a  public  stream  could  be  acquired 
through  private  use  or  oecapana*  whether  ad- 
verse or  by  permission,  liowever  long  continued, 
or  by  prescription. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  Sg  24-42;  Dec.  Dig.  { 
7.*] 

6.  Navigable  Watebs  (|  36*)  —  Bed  of 
Streak— TiTLB—IifFosxTioN  or  Rotaltt. 
In  Kansas  all  the  legidative  power  that 
the  people  possess  is  vested  in  the  Legislature, 
and  it  is  v^thin  the  power  of  the  Legislature 
to  coDserre  the  use  of  the  products  of  the  pub- 
lic Ftreams  for  the  benefit  cf  all  the  people  by 
impoBing  a  royalty  upon  the  taking  therefrom 
of  sand  for  commercial  purposes,  so  long  as 
it  does  nothing  either  to  violate  its  du^  to 
hold  the  title  as  trustee  for  the  benefit  of  the 
people,  or  to  interfere  with  the  mperior  rights 
of  Congress  to  control  navigation. 

W'Ed.  Note^For  other  cases,  ase  Navigable 
aters,  Cent  Dig.  ||- 180-200;   Dec.  Dig.  g 
86.*] 

6.  Statutes  (|S  28,  288*)  —  BHAoncBnT  —  Ya- 

LIDITT— PBESUMPTIOrr. 

Chapter  269  of  the  Session  Laws  of  1013 
originated  in  the  House  of  Representatiyes  as 
House  Bill  No.  219.  It  regularly  passed  the 
House  on  three  separate  readings  and  went 
to  the  Senate,  where  it  was  read  twice  sepa- 
rately snd  referred  to  the  judiciary  committee. 
The  committee  reported  another  bill  as  a  sub- 
Btitnte,  the  body  of  which  differed  essentiall-y 
from  the  original,  but  the  title  remained  the 
same,  and  thereafter  the  bill  was  known  as  sub- 
stitute for  House  Bill  No.  210,  and  in  that 
form  was  passed  by  the  Senate  and  the  House. 
As  the  title  of  the  bill  remained  the  same,  and 
the  substitute  is  germane  to  the  title,  ana  the 
result  accomplished  was  the  same  as  if  the 
original  UU  had  been  amended  in  respect  of  the 
new  matters  contained  in  the  substitute  bill, 
held,  that  the  two  separate  readings  of  tlie  orig- 
inal in  the  Senate  and  the  prpvinus  readings  of 
the  original  in  the  House  sbonM  be  treated  as 
sufficient  to  make  the  final  passage  of  the  sub- 


stitute Wl  in  both  honaee  a  pasaage  npoo  tbitd 
reading. 

[Ed.  Note^For  other  caiei,  aee  Btatntes, 
^t^Dig.  Si  20,  27,  882;  Dec.  Dig.  tt  23. 

7.  CoNsrrrnmoNAL  Law  (J  SO*)— Natiqable 
Watebs  (g  36*)— Bed  of  Stbeam— Removal 
OF  Sand— Rotaltt— Valimtt  of  Statotb— 
Judicial  Powers. 

Other  objections  to  the  act  considered,  and 
field,  that  It  is  valid  and  constitutionaL 
[Ed.  Note.— For  other  cases,  see  Constitu- 

~       ~  14»-U7:  Dec. 

Cent.  Dig.  H 


(AdditioMl  BvUahif  &v  Editorial  Btaff.l 

8.  Mandahub  (I  78*)— QBOunoa— PuBUo  Du- 
ties. 

Mandamus  will  He  on  the  relatitm  of  the 
Attorney  General  to  compel  the  State  Treas- 
urer and  State  Auditor  to  perform  duties  im- 
posed on  them  by  statute  with  respect  to  a 
fund  derived  from  royalties,  pursuant  to  Sess. 
Laws  1013,  c.  259,  on  sand  removed  from  navi- 
gable streams. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  H  llA,  185.  144-148 ;  Dec.  Dig.  I 
73.*] 

0.  Mandamus  (i  152*)— Pabties. 

In  mandamus  it  is  proper  to  make  persons 
defendants  from  iriiom  penormance  of  no  doty 
is  sought,  but  who  might  be  affected  by  the 

judgment 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  |  283;  Dec.  Dig.  g  162.*] 

Original  action  In  mandamus  by  the  state, 
on  the  relation  of  John  S.  Dawson,  Attorney 
General,  against  Earl  Akera,  as  State  Treas- 
urer, and  others.  Judgment  of  dismissal  as 
to  defendant  F.  J.  Schwartz,  and  Judgmoit 
for  plaintiff  as  to  all  the  other  defendants. 

John  S.  Dawson,  Atty.  Qvl,  and  F.  S. 
Ja^son.  of  Dordca,  forplalntlff.  H^a  Sloss, 
of  mchlbt,  H.  G.  Boot,  of  Topeka,  Johnson 
&  Lucaa,  of  Kansas  City,  Mo.,  McAnooy  & 
Alden,  of  Kansas  City,  Kan.,  and  Frauds 
C.  Down^,  of  Kansas  City,  Ma,  for  defead- 
ants. 

PORTER,  J.  This  is  an  original  action 
in  Diandamns,  the  purpose  of  which  is  to  test 
the  cfHistltntionaUty  of  chapter  259  of  the 
Session  Laws  of  1918.  The  statute  attempts 
to  regulate  the  sale  and  taking  of  sand  and 
other  natural  products  from  navigable  rivers 
and  streams  which  are  the  property  of  the 
state,  and  to  provide  for  payment  to  the 
state  of  royalties  for  sand  and  othw  products 
taken  from  the  rivers  for  commercial  pu^ 
poses.  The  defendants  other  than  the  State 
Treasurer  and  the  State  Andltor  are  persons 
and  firms  engaged  In  the  hnsineas  of  taking 
sand  from  tba  rivers  and  offering  the  same 
for  sale.  If  the  statute  Is  constitutional,  it 
is  the  duty  of  the  sand  companies  to  pay  In- 
to the  state  treasury  the  royalties  fixed  by 
the  executive  council,  and  such  moneys  im- 
mediately become  a  part  of  the  general  reve- 
nue fund,  or  of  the  state  school  fund,  accord- 
Ing  to  whether  the  sand  was  taken  from 
islands  belonging  to  the  school  fnud.  or  from 
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the  rlvera;  and  It  wonM  likewise  become  tbe 
duty  of  the  State  Auditor  to  keep  a  record 
of  stub  payments  accordingly.  The  Immedi- 
ate question  involTes  tbe  duties  of  the  State 
Treasurer  and  the  State  Auditor  In  the  man- 
ner In  which  the  fund  derived  from  tbe  sale 
of  the  sand  shall  be  accounted  for.  The 
state,  on  the  relation  of  the  Attorney  Gener^ 
al.  tber^ore  brings  tbe  action  to  compel  com- 
pliance by  tbese  officers  with  the  duties  Im- 
posed by  the  statute  with  respect  to  the  fond. 
Since  tbe  act  took  effect,  payments  of  royal- 
ties have  been  made  by  some  of  the  dtfend- 
ants  under  protest,  and  they  bave  been  join- 
ed as  persons  Interested  In  tbe  result  of  tbe 
UtlgatloD. 

[I,  •]  The  objection  that  tbe  state  has  oth- 
er adequate  remedies  and  that  mandamus 
should  not  Issue  cannot  be  sustained.  The 
duty  sought  to  be  compelled  is  one  of  a  pure- 
ly public  nature,  and  the  writ  of  mandamus 
affords  tbe  appropriate  ronedy.  Bobbett  v. 
State,  10  Kan.  9, 14 ;  State  v.  McLaaghUn,  15 
Kan.  228,  22  Am.  Rep.  264.  The  defendants 
other  than  the  state  officers  are  proper  de- 
fendanta  If  tbey  bare  any  material  Inter- 
est, however  slight,  in  the  result  of  the  liti- 
gation. State  V.  DoUey,  82  Kan.  633,  108 
Pac.  840. 

Chapter  259  of  tbe  Session  Laws  of  1013  is 
an  act  "relating  to  the  removal  of  natural 
products  from  rivers  and  Islands  belonging 
to  the  state."  The  first  section  of  the  act 
makes  it  unlawful  for  any  person  to  take 
j^m  "the  bed  of  any  navigable  river  or  any 
other  river  which  Is  the  property  of  the 
state  of  Kansas  any  sand,  oil,  gas,  gravel  or 
mioeral,  or  any  natural  product  whatsoever 
from  any  lands  lying  in  tbe  bed  of  any  such 
river,"  except  In  accordance  with  the  act 
Section  2  provides  for  obtaining  tbe  consent 
of  tbe  executive  council  of  tbe  state  up- 
on such  terms  as  to  compensation  and  upon 
nich  conditions  as  the  council  may  deter- 
mine to  be  just  and  proper,  and  that  such 
compensation  to  the  state  shall  be  paid  at 
such  limes  and  under  such  terms  of  snper- 
TisAm  as  Oie  conndl  may  direct;  and  pro- 
vides that  no  contract  shall  be  entered  Into 
giving  any  person,  company,  or  corporation 
Boy  ezelaslTe  privilege  of  making  purchases 
under  the  act  It  also  contains  a  provision 
that  nothing  in  tbe  act  "shall  premt  the 
taking  without  payment  therefor  of  any  sand 
or  gravel  to  be  used  exclusively  for  the  im- 
pnvHnent  of  public  h^hways  or  to  be  used 
exclusively  tai  the  constmctlon  of  pablle 
buildings  or  for  other  public  use  or  to  be 
used  exeltudrely  by  Qie  person  takli^  same 
for  YAt  own  domestic  use."  The  same  section 
provides  that,  where  any  naTlgable  stream 
eztendB  Into  or  through  any  drainage  dis- 
trict, one-flilTd  of  the  proceeds  of  such  nat- 
ural products  which  flie  state  may  s^  from 
iritbhi  or  beneath  a  porttcm  of  tbe  chanud 
of  indi  streams  lying  within  snch  district 
be  paid  to  the  treasorer  of  entih  dxxdn- 


age  district  to  be  upended  only  by  the  dis- 
trict for  the  purposes  for  which  it  was  cre- 
ated; the  other  two-thirds  of  such  proceeds 
to  be  paid  Into  the  state  treasury.  In  sec- 
tion 3,  the  executive  council  is  authorized 
to  make  ^nd  publish  all  needful  roles,  terms, 
and  conditions  for  taking,  purcha^g,  or 
selling  sand  or  other  products  taken  from 
the  streams  of  the  state.  Section  6  reads 
as  follows:  "For  the  purpose  of  this  act  tbe 
bed  and  channel  of  any  river  in  this  state 
or  bordering  on  this  state  to  the  middle  of 
the  main  channel  thereof  and  all  Islands  and 
sand  bars  lying  therein  shall  be  considered 
to  be  the  property  of  the  state  of  Kansas  un- 
less this  state  or  tbe  United  States  has 
granted  or  conveyed  an  adverse  legal  or 
equitable  Interest  therein  since  January  29, 
1861,  A.  D.,  or  unless  there  still  exists  a  legal 
adverse  Interest  therein  foimded  upon  a  val- 
id grant  prior  thereto;  provided,  that  noth- 
ing in  this  act  shall  affect  or  impair  the 
rte^ts  of  any  riparian  land  owner  or  lawful 
settler  upon  any  island  which  is  state 
school  land." 

These  are  the  only  portions  of  tbe  act 
which  are  material  for  the  present  consider- 
ation. The  streams  from  which  sand  is  and 
has  been  taken  by  the  defendants  are  the 
Arkansas  and  Kansas  rivers,  both  meandered 
streams.  The  Kansas  river  Is  meandered 
from  its  month  to  a  p<^t  above  the  city  of 
Topeka.  It  lies  wholly  within  the  state  and 
empties  Into  the  Missouri  river,  which  Is 
likewise  a  meandered  stream.  The  defend- 
ant Stewart-Peck  Sand  Company  is  the  own- 
er of  several  tracts  of  land  bordering  on  the 
Kansas  river.  The  title  to  some  of  these 
riparian  lands  was  vested  in  Wyandotte  In- 
dian allottees  by  patents  from  the  United 
States  under  the  treaty  of  1855.  Other  tracts 
are  portions  of  land  originally  patented  to 
Silas  Armstrong,  a  Wyandotte  Indian,  un- 
der the  Sandusky  treaty  with  the  Wyaudottes 
ratlQed  in  1842  and  the  treaty  of  January 
1655.  The  Stewart-Peck  Sand  Company  de- 
rives title  to  its  riparian  lands  through 
mesne  conveyances  from  Indian  allottees  un- 
der these  treaties.  The  Stewart-Peck  South- 
western Sand  Company  claims  tbe  title  to 
riparian  lands  along  the  south  bank  of  tbe 
Kansas  river  In  tbe  dty  of  Topeka,  which  is 
part  of  a  tract  patented  by  the  United  States 
to  Thomas  G.  Thornton,  -December  S.  1801. 
Defendant  Wear  Sand  Cnnpany  la  the  ri- 
parian owner  and  operates  upon  a  tract  of 
land  on  the  south  bank  of  the  ifw^m^  river 
in  the  dty  at  Topeka,  and  derives  its  title 
throng  mesne  conveyances  from  George 
Oardnert  to  whom  patent  was  issued  by  the 
United  States  on  October  B,  1860.  These  de- 
fendants have  been  oigagad  for  some  years 
in  taking  sand  from  the  Kanns  river 
means  of  dredges  and  pompfl^  and  in  seUlng 
the  sand  for  commerefal  purposes. 

The  state  has  interposed  ita  motion  to 
qnadi  the  nvanl  ntam  9t  tl»  dafeudant 
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sBnd  companies  to  Qte  alternative  writ*  and 
the  case  is  thus  presented  to  ns  uptm  Its 
merits. 

Briefly  sommaTlzed,  the  main  contentlona 
of  these  d^endants  axe: 

1.  The  common  law  of  Bngland,  m  it  ex- 
isted pilor  to  1607,  haTtng  been  In  force  in 
Eansas  Territory  ^en  the  treaties  with 
the  Shawnee  and  Wyandotte  Indians  were 
approved,  and  when  the  patents  were  Issued 
to  the  allottees  thereonder,  by  the  United 
States,  and  whoi  Uie  pat^ts  were  Issued  to 
Thornton  and  Gardner,  these  defendants,  de- 
ralgnli^  their  several  titles  from  snch  al- 
lottees and  patentees,  are  the  owners  of  the 
bed  of  the  Kansas  river  adjoinii^  their  ri- 
parlan  holdings,  between  th^  boundary  lines 
to  the  thread  of  the  stream. 

2.  The  title  of  the  state  to  the  bed  of  a 
meandered  stream  Is  not  an  absolute  fee, 
which  the  state  can  dispose  of  as  It  wishes; 
but  such  title  is  vested  In  it  in  trust  for  the 
benefit  and  common  right  of  all  the  people, 
for  the  parpoBes  for  which  sadtt  property 
has  been  used  from  time  Immemorial,  viz., 

I  the  common  right  of  passage,  of  flshl^,  of 
I  the  use  of  the  waters  for  domestic,  agrlcul- 
'  tnral,  and  commercial  purpcwes,  and  there- 
fore the  state  has  no  proprietary  right  In  the 
bed  of  the  stream  or  In  the  water  which  it 
can  sell. 

3.  The  sands  In  the  Kansas  river  form  no 
part  of  Its  bed.  They  are  foreign  to  the 
stratification  of  Its  bed  and  banks  and  flow 
Into  It  from  the  npper  reaches  of  Its  tribu- 
taries, beyond  meander  lines  and  beyond 
state  Ones;  tbat  these  sands  are  in  constant 
mutlon,  unstable  and  unfixed  In  place  and 
are  fene  naturee  In  character  and  become  tbe 
property  of  the  one  first  reducing  them  to 
possession;  tbat  the  common  right  to  reduce 
and  subject  them  to  personal  dominion  Is  a 
property  right  of  value  of  which  the  defend- 
ants cannot  lawfully  be  deprived  without 
compeosation. 

4.  That  the  right  to  take  sand  from  the 
river  Is  a  right  which  under  the  common 
law  may  be  obtained  by  prescription,  even 
as  against  the  sovereign,  and  that  the  long- 
coDtlnued  usage  by  the  Stewart-Peck  Sand 
Company  under  claim  of  right  to  take  sand 
and  gravel  from  the  Kansas  river  has  ripen- 
ed Into  a  vested  estate  from  which  It  cannot 
be  deprived  without  compensation. 

5.  That  chapter  269  of  Oie  Session  Laws 
of  Kansas  was  not  legally  adopted  by  the 
L^islature. 

[1]  The  first  question  which  we  will  notice 
Is  tbe  autbority  of  the  state  over  the  beds  of 
navigable  streams  and  its  interest  as  owner 
therein.  It  may  be  assumed  that  the  Legis- 
lature In  adopting  the  act  In  question  relied 
to  a  large  extent  upon  the  recCTt  decision  of 
this  court  In  Dana  v.  Hurst,  86  Kan.  947, 
122  Pac.  1041.  where  it  was  ruled  In  the 
syllabus  as  follows:  "The  title  to  the  bed  of 
the  Arkansas  river  vitbln  the  boundnrlea  of 


EUnsas  is  in  Am  MoT  Ur.  Justice  West; 
speaking  for  tbe  court;  said:  **It  is  not  pre- 
tended that  the  xlTer  Is  now  navigated  or 
navigable  in  fact  in  Kansas,  and  the  conrt; 
as  w^  as  everybody  elMi  knows  that  It  is 
not  But  does  Oils  condude  the  mattw?"  86 
Kan.  page  948, 122  Pac.  page  1042.  The  opin- 
ion refers  to  a  number  of  facts  of  which  tbe 
court  talus  Judicial  notice,  incltiding  the 
slse  and  extent  of  the  Arkansas  river;  that 
through  its  long  oonrae  in  Kaqsas  both  of  Its 
banks  were  meandered  by  the  government 
snrveyors;  Uia  act  of  Congress  of  FAmary 
20,  1911,  passed  for  the  purpose  of  enabling 
tile  pec^  of  the  terrlttny  of  Orleaoa  to  form 
a  G<nistltutlon  and  state  government;  which 
provided  that  Oia  Mlaslssippt  river  and  the 
navigable  riven  and  waters  leading  into 
the  state  should  be  common  highways  and 
forever  tree  to  tbe  Inhabitants  of  the  state 
as  to  other  dttsens  of  the  United  States; 
also,  to  similar  provisions  fOund  in  the  act 
admitting  Louisiana  and  tbe  act  creating 
the  Missouri  Territory,  and  to  sbnllar  dedar 
rations  in  the  ordinance  for  the  admission  of 
the  Northwest  Territory.  The  opinion  then 
proceeds:   "  •  •   •  The  Onestion   as  to 
when  a  stream  once  navigable  ceases  to  be 
BO  by  nonuse  or  by  the  accumulation  of  sand 
or  soil  Is  one  on  which  we  have  been  afforded 
no  light.    But  considering  the  character, 
width,  and  length  vt.  the  river,  the  various 
acts  and  declarations  by  Congress  in  refer- 
ence thereto,  and  the  policy  shown  thereby 
with  reference  to  waters  whldi  more  than 
100  years  ago  were  navigable  according  to 
t^e  needs  and  uses  of  that  time,  and  wbtdi 
led  into  the  Mlsslaelppl.  we  deem  It  Justifi- 
able to  hold,  and  do  hold,  that  while  tbe 
stream  is  not  now  navigated  In  fact  any- 
where in  Kansas  It  has,  nevertheless,  not  ceas- 
ed to  be  a  highway  set  apart  by  national  act 
and  declaration  for  public  use  in  the  manner 
and  at  the  time  to  be  determined  upon  by 
the  federal  government  This  beli^  true,  tbe 
title  to  the  bed  Is  in  the  state,  and  Islands 
therein  not  surveyed  or  claimed  by  the  gov- 
ernment belong  also  to  the  state,  and  under 
the  act  of  1907  may  be  sold  as  school  land." 
86  Kan.  page  964, 122  Pac.  page  1047. 

If  there  be  any  one  proposition  ui>on  whlcb 
the  courts  have  agreed  "with  no  variable- 
ness neither  shadow  of  turning,"  It  Is  that  the 
extent  of  the  title  of  tbe  owner  of  lands 
bordering  upon  navigable  waters  depends 
upon  the  local  law.  Whether  under  a  patent 
from  the  United  States  tbe  tlUe  extends  to  the 
center  of  the  stream  or  lake  or  Is  limited  to 
the  margin  thereof  is  everywhere  held  to 
be  dependent  on  tbe  law  of  the  state.  Martin 
et  al.  V.  Waddell,  16  Pet.  367,  10  L.  Ed.  907; 
Pollard's  Lessee  v.  Hagan  et  aL,  3  Hotr. 
212,  11  L.  Ed.  565;  Weber  v.  Harbor  Com- 
missioners, 18  Wall.  57,  21  L.  Ed.  79S;  Bar- 
ney V.  Keokuk,  94  U.  S.  324,  24  L.  Ed.  224; 
Packer  v.  Bird,  137  U.  S.  661.  11  Sop.  Ct 
210^  84  U  DO.  Sifl;  Hai-dln  v.  Jordan.  140  C 
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S.  371.  U  Smk.  Ot  806;  8S8,  8S  K  Bd.  4&8; 
fflilT^  T.  BowHv,  1B2  V.  8.  1,  14  Bnp;  Ot 
548,  88  li.  Bd.  Sm;  PhiladelpUa  Oo.  r.  SOrn- 
un,  228  v.  S.  606^  82  8np.  Gt  840;  M  Li  BM. 
S70;  Scott  T.  iMtOg,  227  n.  8.  229,  88  Bap. 
Ct  242,  87  L.  Bd.  490.  44  L.  K.  A.  (N.  S.)  lOT. 
In  Barney  t.  Eeokok,  supra.  It' was  satd: 
"If  tbej  (the  states)  cbooee  to  resign  to  the 
riparian  proprietor  rl^its  vUcb  prt^rly  l)e- 
long  to  tbem  In  tlielr  soTorelgn  capacity,  it 
Is  not  for  others  to  raise  objecttons.**  M  TT. 
8.  page  338,  24  U  Bd.  224.  In  United  States 
T.  Chandler-Dnnbar  Oompany,  228  U.  8.  88, 
83  Snp.  Gt  067,  87  L.  Bd.  1008,  It  1b  said  In 
the  opinion:  "The  tedudcal  title  to  tbB  beds 
of  the  navigable  rivers  ot  tbe  United  States 
is  olther  in  the  states  In  wUdi  tlie  riven  are 
dtnated,  or  in  the  ownm  of  the  'land  hw- 
dering  upon  snch  rivers.  Whether  in  one  or 
the  other  Is  a  qnestlon  of  local  law"— -eases 
dted.  229  U.  8.  page  00,  83  Snp.  Gt  page 
671,  57  L.  Ed.  1068.  In  the  recent  case  of 
Kansas  v.  Colorado,  206  U.  8.  40,  page  08.  27 
Sup.  Ct  666,  page  666  (51  L.  Bd.  066),  the 
United  States  itself  was  a  party  and  resisted 
a  claim  asserted  by  Kansas  to  tiie  ownership 
of  the  bed  of  the  Arkansas  liver.  In  the 
opinion  Hr.  Justice  Brewer  said:  "Bnt  it  is 
Qseless  to  pursue  the  Inquiry  farther  in  this 
direction.  It  is  enough  for  the  purposes  of 
tbls  case  tb&t  each  state  has  full  Jurisdiction 
over  the  lands  within  its  borders,  Including 
the  beds  of  streams  and  other  waters."  A 
multitude  of  cases  to  the  same  effect  might 
be  cited  from  the  courts  of  the  various 
Etates.  In  fact,  whether  a  patent  of  upland 
from  the  United  States  conveyed  the  title  to 
the  bed  of  navigable  streams  Is  not  a  federal 
Question  within  the  Removal  Acts.  Oonid 
on  Waters  (3d  Gd.)  |  40;  Kenyon  v.  Knipe 
(C.  C.)  46  Fed.  809.  Althoagh  In  a  fbrmer 
edition  the  exact  contrary  was  said  to  be  the 
law.  (3onld  on  Waters  (^  Bd.)  |  40. 

Onr  first  Inquiry,  therefore,  must  be:  What 
iB  the  law  of  Kansas?  In  bis  dissenting 
opinion  in  Hardin  v.  Jordan,  supra,  Mr. 
Justice  Brewer,  after  stating  that  "beyond 
all  dispute  the  settled  law  of  this  court; 
established  by  repeated  decisions,  is  that  the 
qoestion  how  far  the  title  of  a  riparian  own- 
er extends  Is  one  of  local  law,"  used  this  lan- 
guage: "For  a  determination  of  that  ques- 
tion Qie  statutes  of  the  state  and  the  ded- 
tfoQs  of  Its  highest  court  furnish  the  beat 
and  the  final  authority."  140  U.  3.  page  402, 
11  Sup.  Ct  page  838.  86  L.  Ed.  428. 

We  have  no  hesitation  in  declaring  that  the 
law  of  Kansas  npon  this  question  has  been 
settled  not  only  by  statutory  authority  but  by 
Pievtoos  dedstons  of  this  oonrt,  notably  Wood 
T.  Fowler,  26  Kan.  682,  40  Am.  Repw  830,  and 
Dana  t.  Hnrst,  86  Kan.  047. 122  Fac.  1041.  In 
Wood  V.  Fowlor,  snpra,  ttie  action  was  to  re* 
•train  defendants  from  cnttlng  and  remorloc 
Ice  formed  on  the  surface  of  Che  Kansas 
rirer  wltMn  certain  described  boundaries. 
It  inrolfed  Hw  title  «f  tHa  irtpaitan  owner 
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who  cUftlmed  to  own  to  the  eenter  ot  the 
stream.  It  was  decided  in  Oat  ease  that  a 
riparian  owner  owns  only  to  fibe  bank  and  not 
to  the  center  of  the  navigable  stream.  In 
the  t^lnlon  Mr.  Jnstloe  Brewer,  after  zectt* 
Ing  historical  facts  8taowix«  that  the  Kansas 
river  Is  a  navlgaUe  stream,  nsed  this  lan- 
gni^:  *rFhe  stream  having  been  meandered, 
the  lines  of  the  surveys  are  boonded  by  the 
bank.  The  i«taits  from  the  United  States 
passed  title  only  to  the  bank.  Splltlog.  as 
riparian  owner,  owned  only  to  the  hank. 
The  title  to  the  bed  of  the  stream  is  In  the 
stateL**  26  Kan.  pages  688,  689,  40  Am.  R^. 
880.  We  Shall  have  occasion  to  refer  again 
to  this  decision  upon  another  brandi  oi  the 
present  case. 

In  Kreger  FOgarty,  78  Kan.  041,  page 
646.  06  Fac.  846.  page  847,  it  was  said:  "In 
disposing  of  pnbUe  land  bordering  up<xi  riv- 
era,  It  Is  not  the  policy  of  the  government 
to  reserve  title  to  the  lands  under  water, 
whether  the  stream  be  navigable  or  not  The 
government  parts  with  its  whole  tltl^  leaving 
the  anestlon  of  boundary,  whether  the  shore 
line  or  the  thread  of  the  stream,  to  be  deter- 
mined by  the  local  law.  In  case  of  navigable 
waters  In  this  state  the  boundary  is  at  the 
bank,  and  the  title  to  the  bed  of  the  stream  is 
in  the  state"— citing  Wood  v.  Fowler,  supra, 
and  Hardin  v.  Jordan.  140  U.  &  871.  U  Sup. 
Ct  808.  838,  86  U  Bd.  438L 

In  the  briefs,  counsel  tor  defendants  say: 
is  true  that  the  government  has  no^  dl^ 
reetly.  at  any  time,  made  a  practice  of  dl»- 
pcetng  of  the  beds  of  nontldal  rivers,  where 
the  banks  thereof  have  been  meandered  in 
the  course  of  the  wM^M^g  ot  the  public  sur- 
veys; but  (his  fact  does  not  by  any  means 
imply  latik  of  power  to  do  so." 

It  moat  be  conceded  that  the  precise  ques- 
tion is  ime  npon  which  the  courts  were  Cor 
a  kBg  time  undecided.  SiziweeslonB  were 
found  in  optnlona  rendered  by  the  United 
States  Supreme  Court  which  left  the  matter 
In  donbt  However,  as  early  as  1866,  In  the 
case  of  Height  v.  dt^  of  Keokuk,  4  Iowa. 
199.  the  Supreme  Oonrt  of  Iowa  announced 
the  doctrine  that  the  government  cannot  con- 
vey the  land  between  high  and  low-water 
mark  on  the  public  or  navigable  rivers,  cit- 
ing Pollard's  Lessee  v.  Hagan,-8  How.  213, 11 
L.  Bd.  666.  and  other  authorities.  Itfthe  opin- 
ion It  was  said:  "Although  no  state  may  exist 
at  the  time  of  such  a  grant  as  In  this  case,  yet 
grants  and  sales  made  under  such  drcnm- 
stances  are  to  be  construed  as  having  a  view 
to  the  future  soverdgnty  whltib  may  or  wUI 
aris^  and  so  as  not  to  impair  Us  lights  when 
arisen."  4  Iowa,  page  218. 

One  of  the  first  decisions  by  a  state  oonrt 
holding  squarely  that  the  United  States 
have  no  authority  to  conv^  the  title  to  the 
bed  of  navigable  streams  within  a  territory 
before  its  admission  to  the  Union  was  by 
the  Supreme  Oonrt  ot  Oregon  In  Hlnman  v. 
Warren  (1877)  6  Or.  408.  Oregon  was  ad- 
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mltted  Into  the  Union,  FetHnary  14,  1808. 
Long  prior  thereto  In  1850  Congress  passed 
an  act  known  as  the  "Oregon  Donation  Act" 
(Act  Sept  27,  1850,  c.  76,  9  Stat  406),  requir- 
ing the  lands  to  be  surreyed  as  in  the  North- 
west Territory;  and  It  made  grants  or  do- 
nations of  land  acc»rdlng  to  gorernment 
sorreys  to  actual  settlers  and  occupants. 
The  Supreme  Court  of  the  state,  in  the  Hln- 
man  Case,  held  that  a  patent  from  the  Unit- 
ed States  conveyed  no  land  below  high-water 
mark,  and  that  the  tldelands  belong  to  the 
state  of  Oregon  by  virtue  of  Its  soverelguty. 
In  the  syllabus  it  was  ruled  that:  "The  Unit- 
ed States  government  has  no  authority  to  so 
dispose  of  lands  within  a  territory  as  to  make 
it  Impossible  to  admit  such  territory  into  the 
Union  upon  an  equal  footing  with  the  other 
states.  In  all  matters  that  touch  the  sov- 
areignty  of  the  future  state,  the  general 
government  is  simply  a  protector  thereof, 
until  such  time  as  the  territory  becomes  a 
state."  In  the  first  and  second  editions  of 
Gould  on  Waters,  published  in  1883  and  1881, 
ieq>ectlTel7.  the  author  used  this  language: 
"In  Hlnman  t.  Warrei,  in  Oregon,  it  was 
held  that  the  United  States,  while  holding 
the  title  to  the  soil  of  tidewaters,  cannot 
make  a  TeUd  conT^ance  of  such  soli.  Tbeie 
are  also  dicta  to  this  effect  in  the  case  of 
Hali^t  T.  Keokuk,  In  lews;  bnt  Hlnman 
r.  Wanen  was  the  flnt  adjudication  iip(m  the 
subject  AeeoTding  to  ttaie  view,  the  United 
States  holds  pnrelr  as  trustee  for  fba  fbtdro 
state,  and  Is  wittumt  statutoiy  or  eonstlta- 
tlonal  aatbority  to  do  any  act  iMfcfag  It 
Impossible  to  admit  tlie  new  state  upon  a 
footiiw  eqoal.  In  all  respects,  wltti  that  of 
the  other  states.  The  dectaioneVot  the  Su- 
preme Court  of  the  United  States  were 
thought  to  lead  to  the  conclusion  reached  in 
Hlnman  r.  Warren;  bnt  It  wotdd  seem  that 
tiiere  Is  no  very  direct  expression  of  mcli  a 
Tiew,  In  the  opinions  of  that  court."  Sec- 
tion 40. 

It  is  slgnlfleant  that  In  the  third  editton 
of  Gould  on  Waters,  published  in  1900,  the 
author  omitted  the  foregoli^  language  from 
the  text;  and  section  40  was  rewritten  to 
conform  to  the  then  recent  decision  of  the 
Supreme  Court  of  the  United  States  In 
Shively  v.  Bowlby,  1B2  U.  8.  1,  14  Sup.  Gt 
648.  38  L.  Ed.  831.  That  case,  decided  in 
1888,  cites  with  approval  Hlnman  v.  War^ 
ren  as  stetlng  the  Oregon  law.  Since  the 
case  of  Shively  v.  Bowlby,  supra,  the  question 
can  no  longer  be  considered  donbtfuL  In 
that  opinion  Mr.  Justice  Gray  reviewed  the 
decisions  In  this  country,  and  referred  to  the 
origin  of  the  law  in  England  from  the  time  of 
Lord)  Hale,  where  it  was  settled  that  the  title 
to  tldelands  or  of  arms  of  the  sea  below  or- 
dinary high-water  mark  is  in  the  king,  except 
where  righto  have  been  acquired  by  express 
grant  or  by  prescription  or  usage.  The  doc- 
trine was  declared  to  be  well  settled  here  as 
In  Bngland  that  a  grant  from  die  eoveielgn 


I  of  land  bounded  by  navigaMe  ttdewat^  pass- 
es no  title  below  high-water  mark,  unless 
either  the  language  of  the  grant  or  long  tuage 
under  It  clearly  indicates  that  such  was  the 
Intention  (citing  Lord  Hale  in  Hargrave's 
Law  Tracte  17,  18,  27;  United  States  v.  Pa- 
checo,  2  WalL  587,  17  L.  Ed.  865).  Martin 
V.  Waddell  (1842)  16  Pet  367,  10  L.  Ed.  997. 
Is  dted  as  the  leading  case  in  this  country, 
and.  after  stating  the  different  rules  whl^ 
obtain  in  the  original  states  with  reject  to 
the  title  to  lands  covered  by  navigable 
streams  or  by  tidewaters,  the  opinion  pro- 
ceeds: "The  foregoing  summary  of  the  laws 
of  the  original  states  shows  that  there  is  no 
universal  and  uniform  law  upon  the  subject: 
but  that  each  state  has  dealt  with  the  lands 
under  the  tidewaters  within  Ite  borders  ac- 
cording to  Its  own  views  of  justice  and  pol- 
icy, reserving  Its  own  control  over  audti  lands 
or  granting  rights  therein  to  Individuals  or 
corporations,  whether  owners  of  the  adjoin- 
ing upland  ot  not^  as  it  considered  for  the 
best  Interesta  of  the  public:   Great  cantion 
therefore  is  necessary  in  ^plying  poecedaite 
in  one  state  to  cases  arising  in  another.  lY. 
The  new  states  admitted  Into  the  Union  since 
the  adoption  of  the  Constitution  have  the 
same  n^ta  as  the  original  states  in  tlie  tide- 
waters, and  In  the  lands  below  the  high-wa- 
ter mark,  within  th^  respective  Jarisdlc- 
ttona."  162  U.  8.  page  26^  14  Sup.  Ct  page 
S67.  88  L.  Ed.  331.  "Till.  Notwithstanding 
the  dicta  contained  in  some  of  the  opinions 
of  this  court,  already  quoted,  to  the  effect 
that  Congress  has  no  power  to  grant  any 
luid  below  hii^water  mark  of  navigable 
waters  in  a  territory  of  tiie  United  Statea,  it 
Is  eridenoe  that  this  la  not  strictly  true." 
1B2  U.  8.  page  47,  14  Sup.  Gt  page  565,  38 
L.  Ed.  831.   "We  cannot  doubt,  therefore, 
that  Congress  ha»  the  power  to  make  grants 
of  lands  below  high-water  mark  ot  navigable 
wature  In  any  tenritoiy  of  the  United  Stetes, 
whenever  it  Itecomea  neoeuary  to  do  «o  in 
order  to  perform  intemaUonai  obUgatiotu, 
or  to  effect  the  ImfrovemeHt  of  au6h  Umd» 
for  the  promotiot^  md  ooRvenJenee  of  oon- 
meroe  with  for^gn  hoMom  and  cmofv 
several  stolsf,  or  to  corrv  owl  other  puWc 
purpoiet  appropriate  to  the  objecti  for  icMefc 
the  UiUted  State*  hold  the  territonf.  IX 
But  Congress  has  never  underteken  by  gen- 
eral laws  to  dispose  of  such  lands.  And  the 
reasons  are  not  far  to  seek."   152  U.  S.  page 
48,  14  Sup.  Ct  page  666,  38  L.  Ed.  331.  (The 
itellcs  ours.)   The  reasons  are  steted  la 
another  part  of  the  opinion  In  the  following 
language:    "The  Congress  of  the  United 
States,  in  disposing  of  the  public  lands,  has 
constantly  acted  upon  the  theory  that  those 
lands,  whether  in  the  Interior,  or  on  the 
coast  above  high-water  mark,  may  be  taken 
up  by  actual  occupants,  in  order  to  encourage 
the  settlement  of  the  country;  bnt  that  the 
navigable  waters  and  the  soils  under  them, 
whether  within  or  above  the  ebb  and  flow  of 
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the  tide,  shall  be  and  zonaln  pabllc  high- 
way*; and,  belog  chiefly  valuaUe  for  the 
pabllc  porpoaea  ot  eommwc^  navigation  and 
flahery  and  for  the  Impxoreinente  necessary 
to  secore  and  promote  those  purposes,  shall 
not  be  granted  away  dnrtog  the  period  of 
twltorial  government ;  Im^  unless  In  case 
of  acnne  intematlmal  duty  or  public  exlgmr 
cy,  ahall  be  held  by  the  United  States  in  trust 
for  the  future  states  and  shall  vest  in  the 
several  states,  when  organised  and  admitted 
into  the  Union,  with  all  the  powers  and  pre- 
rogatives ivpertalning  to  the  older  states 
in  retard  to  audi  waters  and  soils  within 
Uidr  reapecttve  Jurisdictions;  in  short,  shall 
not  be  dlqposed  of  piecemeal  to  individuals 
as  ^vate  property,  bnt  diall  be  held  as  a 
whcde  tar  tha  purpose  of  being  mthoately  ad- 
ministered and  dealt  with  for  the  public  bene- 
fit by  the  state  after  It  shall  liave  become  a 
ocnnpletaly  oqcanlsed  community."  1B2  U. 
8.  pages  49,  60;  14  Snp.  Ct  page  fi66,  38  L. 
fid.  331.  The  court  decides  that  a  donation 
daim  under  the  act  did  not  of  Its  ovm  force 
have  the  effect  of  passing  any  title  in  lands 
below  blgh-wattt  mark. 

It  will  be  observed  that  the  court  Umits 
the  power  of  Congress  to  make  grants  of 
lands  below  hlglirwater  mark  of  navigable 
rivers  in  a  territory  to  Instances  where  It  be< 
comes  necessary  to  do  so  in  order  to  perform 
intematioua]  obligations,  or  to  ^ect  the 
inqnoTonent  of  such  lands  for  the  purposes 
of  conuuerce,  or  to  carry  out  other  public 
purposes  appropriate  to  the  objects  for 
which  the  United  States  hold  the  territory. 
The  contoition  of  defendants  that  Congress 
has  the  power  to  grant  to  settlers  the  title 
to  the  bed  of  nontidal  navigable  streams 
within  a  territory  Is  not  sustained  by  any  ex- 
press declaration  of  the  United  States  Su< 
preme  Court  to  which  our  attention  has  been 
called;  and  certainly  no  such  inference  can 
be  drawn  from  anything  that  is  said  In  the 
exhaustive  opinion  in  Shively  v.  Bowlby, 
supra. 

Moreover,  many  of  the  decisions  to  which 
we  have  already  referred,  and  numerous  oth- 
ers which  might  be  cited,  hold  that  in  the 
case  of  all  meandered  streams  no  part  of  the 
soil  under  them  is  included  within  the  origi- 
nal survey  or  passes  by  virtue  of  the  patent. 
Dana  v.  Hurst,  86  Kan.  M7,  122  Pac  1041 ; 
Kregar  v.  Pogarty,  78  Kan.  541,  06  Paa  845. 
In  Mayor,  etc.,  of  Mobile  v.  Eslava,  9  Port 
(Ala.)  677,  page  604  (33  Am.  Dec.  326).  it  was 
said:  "By  the  acta  of  Congress  regulating 
the  survey  and  disposal  of  the  public  lands, 
the  federal  government  has  renounced  the 
title  to  the  navlga4>le  waters,  and  the  soil  cov- 
ered by  theuL" 

In  Hardin  v.  Jordan,  supra,  the  court  said : 
"We  do  not  think  it  necessary  to  discuss  this 
point  further.  In  our  judgment  the  grants 
of  the  government  for  lands  bounded  on 
streams  and  ottier  vraters,  without  any  res- 
erratlim  or  lestrlotlon  ot  terms,  are  to  be  con- 


strued as  to  their  effect  according  to  the  law 
of  the  state  in  which  the  lands  He.  The  next 
question  for  consideration  therefore  is: 
What  is  the  law  of  Illinois  with  regard  to 
such  grants?'  140  V.  S.  page  3S4, 11  Sup.  Ci. 
page  813,  35  L.  Ed.  428. 

The  same  court,  in  the  case  of  Hardin  v. 
Shedd.  190  U.  S.  608,  page  619,  23  Sup.  Ct 
685  (47  L.  Ed.  1156),  used  this  language: 
"Whra  land  Is  conveyed  by  the  United  States 
bounded  on  a  nonnavlgable  lake  belonging  to 
it,  the  grounds  for  the  decision  must  be 
quite  different  from  the  considerations  affect- 
ing a  conveyance  of  land  bounded  on  naviga- 
ble water.  In  the  latter  case  the  land  under 
the  water  does  not  belong  to  the  United 
States,  but  has  passed  to  the  state  by  Its  ad- 
mlssiou  to  the  Union." 

"The  rule  that  a  flfrant  la  to  be  oonatmed 
most  strongly  against  the  grantor  does  not 
apply  to  public  granta.  The  government  be- 
ing but  a  trustee  for  the  pidiUc,  Its  grants 
are  to  be  ctmsldered  strictly.  Grants  of  land 
by  the  United  States,  by  patent  have  rela- 
tion to  the  survey,  plats,  and  flAld  notes." 
McManuB  v.  Carmlchaei,  8  Iowa,  1,  SyL. 

"The  United  States,  upon  acQuirlng  a  ter- 
ritory, whether  by  cession  from  one  of  the 
states,  or  by  treaty  with  a  foreign  country, 
or  by  discovery  and  settlement  take  the  title 
and  the  dominion  of  lands  below  high-water 
mark  of  tide  waters  for  the  benefit  of  the 
whole  people,  and  in  trust  for  the  future 
states  to  be  created  out  of  the  territory." 
Shlvely  v.  Bowlby,  162  U.  8.  1.  SyL  6,  14 
Sup.  Ct  648,  38  L.  El  331. 

By  the  policy  of  the  state  of  Wisconsin  de- 
clared In  numerous  judicial  dedalons  there 
is  a  qualified  title  to  submerged  lands  of 
rivers  navigable  in  fact  conceded  to  shore 
owners;  but  this  guallfled  title  Is  not  permit- 
ted to  displace  or  materially  affect  public 
rights  or  the  title  to  lands  under  the  streams 
which  are  held  to  be  in  the  state.  In  Illinois 
Steel  Co.  V.  BUot  et  nx..  109  Wis.  418,  84  N. 
W.  855,  86  N.  W.  402,  83  Am.  St  Rep.  905,  de- 
cided in  1901,  it  was  held  that  the  Utle  to 
lands  under  lakes,  ponds,  and  navigable  riv- 
ers of  the  state  was  never  in  the  United 
States,  except  in  trust  for  public  purposes; 
that  a  patoit  from  the  United  States,  cover- 
ing such  lands,  whether  made  before  the  state 
was  admitted  into  the  Union  or  thereafter, 
conveys  no  title.  In  the  opinion  It  was  said : 
"The  United  States  never  had  title,  in  th$ 
Northwest  Territory  out  of  which  this  state 
was  carved,  to  the  beds  of  lakes,  ponds,  and 
navigable  rivers,  except  In  trust  tor  public 
purposes ;  and  Its  trust  in  that  regard  w^s 
transferred  to  the  state,  and  must  there  con- 
tinue forever,  so  far  as  necessary  to  the  en- 
joyment thereof  by  the  people  of  this  com- 
monwealth. Whatever  concession  the  state 
may  make  without  violating  the  essentials 
of  the  trust  it  has  been  held,  can  properly 
be  made  to  riparian  proprietors."  109  Wis. 
page  420,  84  N.  W.  page  85«,  83  Am.  St  Bepk 
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005.  Among  the  cases  dted  are:  t%waufcee' 
v.  Savoy,  103  Wis.  271,  79  N.  W.  436,  00  L. 
R.  A.  836,  74  Am.  St  Rep.  85ft;  Barney  v. 
Keokuk,  94  U.  S.  324,  24  L.  Ed.  224;  Railroad 
Oo.  T.  Schurmeler,  7  Wall.  272,  19  I*  Ed.  74. 

Some  of  the  same  qnestions  were  passed 
npon  In  the  recent  case  of  the  United  States 
for  the  Eastern  district  of  Oklahoma.  United 
States  T.  Mackey,  218  Fed.  — .  The  question 
involved  was  the  validity  of  oil  and  gas 
leases  in  the  bed  of  the  Arkansas  river. 
Inhere  were  three  rival  claimants.  The  Unit- 
ed States  sought  to  maintain  the  right  of 
the  Creek  Indians  to  the  oil  underlying  the 
bed  of  the  river.  The  Creek  Indians  are  one 
of  the  live  Civilized  Tribes  holding  perma- 
nent titles  to  their  lands  by  treaty,  and  after 
the  tribal  relations  were  dissolved  the  lands 
were  allotted  In  severalty  to  the  members 
<tt  the  tribe.  AVer;  and  fbo  Gipsy  Oil  Oom- 
pany  claimed  under  leases  from  the  owner 
of  the  riparian  -lands;  Avery's  title  being 
founded  upon  a  lease  to  tiie  lands  in  the  bed 
of  the  stream,  and  that  of  the  oil  company 
on  the  claim  that  Its  lease  covered  all  the 
riparian  lands  and  therefore  the  bed  of  the 
stream  on  the  theory  that  the  title  of  the 
riparian  owners  extended  to  the  middle 
thread  of  the  stream.  The  I^Ilard  Hagan 
Oil  Company  claimed  under  a  lease  from  the 
state  of  Oklahoma  on  the  theory  that  the 
state  acceded  to  the  ownership  of  the  bed  of 
the  liver  upon  her  admiasion  to  the  Union 
subsequent  to  the  making  of  the  Irase.  The 
court  upheld  the  Oklahoma  title  on  the 
ground  that  the  Arkansas  Is  navigable  and 
that  the  tttle  of  the  United  States  to  the 
river  beds  was  In  trust  for  the  state  of  Okla- 
homa ;  tiiat  the  Indlahs  vrere  mere  occnpants 
of  the  lands  and  that  the  state  alone  could 
dlspo^  of  the  title  to  the  bed  of  the  streams. 
In  the  opinion  the  court  approves  and  fol- 
lows the  Kansas  case  of  Dana  v.  Bant,  su- 
pra, and  starts  vltb  the  proposition  tliat  the 
Arkansas  river  is  a  navigable  stream;  that 
the  grant  to  the  Creek  Nation  by  the  patent 
ot  August  11,  1852,  did  not  convey  to  that 
pation  the  same  title  and  interest  in  the 
bed  of  the  river  as  it  acquired  by  the  patent 
to  the  uplands.  The  opinion  contains  an  ex- 
haustive review  of  the  decisions,  many  of 
which  we  have  already  dted.  Since  the  ar- 
gument we  have  been  furnished  with  a  copy 
of  a  decision  by  the  Supreme  Court  of  Okla- 
homa which  was  handed  down  March  10, 
1914.  The  case  Is  State  of  Oklahoma  v. 
Larry  Nolegs,  the  Jim  Crow  Oil  Co.,  et  al., 
139  Pac.  943.  Portions  of  the  syllabus  read 
as  follows:  "(1)  The  ownership  of  the 
navigable  waters  and  the  soil  under  them  in 
all  the  territory  embraced  In  the  Louisiana 
Purchase  was  held  in  trust  by  the  federal 
igovernment,  and,  as  each  of  the  states  were 
created  the  same,  within  the  boundaries"  of 
such  statej  passed  to  It,  and  the  absolate 
right  to  such  navigable  waters  and  the  soil 
Ouremider  Is  in  the  state,  snbject  to  the  pub- 


lic righto  and  tilie  parameuHt  ^wer  of  Con- 
gress over  navigation.  (2)  If  a  rtvar  is  in 
fact  navigable  and  in  fact  used  for  purposes 
of  commerce,  the  title  to  the  waters  thereof 
and  the  bed  thereunder  is  held  by  the  federal 
government,  and,  when  a  tenitory  containing 
such  navigable  river  becMues  a  staite,  the 
title  thereto  teste  in  the  stete,  regardless  of 
subsequent  navigation  or  navigability,  and 
the  fact  tiiat  a  riparian  owner  obtelns  title 
to  the  land  adjolnli^  such  stream  prior  to 
stotehood  does  not  divest  the  state  of  snch 
title."  "(6)  Where  a  government  patent  to 
lend  describes  the  same  by  lote  and  refers 
to  the  official  plat  of  the  survey  thereof  and 
such  plat  shows  that  the  land  conveyed  is 
bounded  by  a  navigable  river,  the  title  ex- 
tends no  further  than  the  e^e  of  the  stream 
and  does  not  include  an  island,  ttaon^  the 
channel  between  that  and  the  main  land  may 
not  be  navigabla" 

-Ttie  foregolDg  piincipleB  of  law  are  sup- 
ported in  a  weU-omaidered  opinion  by  the 
Oklahoma  court  wMdi  follows  and  approves 
ttie  Kansas  case  of  Dana  v.  Hunt,  supra,  and 
United  States  t.  Hackey,  supra,  anA  refen 
to  nnmerou  acts  of  OongNss,  pulrilc  ceeocds, 
and  documento  of  ttie  semal  departmente  at 
Washington  leoosnisinK  tlie  navigability  of 
the  Arkansas  river.  As  will  be  observed, 
many  of  the  questions  passed  npon  are  direct- 
ly in  point  here. 

But  defendante  assert  a  prior  claim  to  the 
bed  of  the  J&ansas  river  adj<rining  Ihsir 
riparian  lands  by  virtue  of  a  patwt  issued  to 
Silas    Armstrong,    a    Wyandotte  Indian. 
Again  they  are  met  and  foreclosed  by  the 
decision  In  Wood  v.  Fowler,  supra.   lA  that 
case  plaintiff  claimed  under  s  patent  to 
Matthias  Splltlog,  a  Wyandotte  Indian,  whose 
title  was  In  all  ree^iecte  the  same  as  Oat  of 
Silas  Armstrong  to  the  lands  In  this  case. 
Bot  the  court  said:    "The  stream  having 
been  meandered,  the  lines  of  the  surveys  are 
bounded  by  the  bank ;  the  patento  from  the 
t'nlted  States  passed  title  only  to  the  bank; 
Splltlog.  as  riparian  owner,  owned  only  to 
the  bank.   The  title  to  the  bed  of  the  stream 
is  in  the  state."   26  Kan.  pages  688,  689,  40 
Am.  Rep.  330.   In  the  briefti  defendants  say 
that  this  language  was  not  necessary  to  the 
decision ;  but  the  court  at  the  time  deemed 
the  question  necessary  and  controUlng  and 
saw  fit  to  rest  its  decision  on  tliat  ground,  bo 
that  the  language  cannot  be  regarded  as 
dictum.    The  contention  of  defendants  that 
the  common  law  In  all  its  strictness  was  In 
force  in  the  territory  of  Kansas  when  the 
Indian  patentees  acquired  title,  and  that  bj 
force  of  that  law  the  original  riparian  own- 
ers took  to  the  center  thread  of  the  stream, 
is  also  disposed  of  by  what  was  said  in  Wood 
V.  Fowler,  as  follows:   "It  is  true  a  dlBtlnc- 
tlon  was  recognized  In  England,  and  that 
streams  were  considered  navigable  only  lo  so 
far  as  they  partook  of  the  sea,  and  to  tbe 
extent  that  thdr  waters  were  affedted  by  tha 
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ebb  and  flow  of  tb«  tlden  and  only  bo  far  waa 
the  title  of  tbft  rtpaitan  4»inier  Umlted  to 
the  bank;  abpye  sacb  polnti  eren  aiawugh 
the  stream  ma  large  enough  to  be  naed,  and 
in  fact  waa  need,  for  purpoeea  of  navigation, 
the  riparian  owner  owned  the  soil  ad  medium 
filom  aane.  «  •  •  The  aame. doctrine  of 
riparian  ownership  to  tiie  center  of  the 
stream  in  all  rivers  unaffected  bj  the  ebb 
and  flow  of  the  tide  Is  reeognlzed  in  some 
states  of  the  Union ;  but  the  better  and  more 
generally  accepted  rule  in  this  country  is,  to 
apply  the  term  'navigable'  to  all  the  streams 
wbidi  are  in  Ihct  navigable ;  and  in  snCh  ease 
to  limit  the  title  of  the  r^zian  owner  to 
the  bank  of  the  stream.  Ewedally  la  this 
true  in  the  states  where  the  lands  Ivive  been 
surveyed  and  patented  under  the  federal  law. 
See  the  following  authorities:  Ballroad  Go. 
T.  Schurmeier,  7  Wall.  272  [19  U  Ed.  74]; 
UeManus  v.  Carmlchael.  8  Iowa,  1 ;  Halg^t  v. 
Keokuk,  4  Iowa,  199;  Tomlln  v.  Rid.  Co.,  32 
Iowa.  108  [7  Am.  Sep;  179};  Flanagan  v.  City 
of  PbUadelphia,  42  Pa.  219;  Bridge  Co.  v. 
Klrke,  46  Pa.  112  [84  Am.  Dec.  S27] ;  People 
V.  Tlbbetts,  19  N.  T.  523 ;  Pet^e  v.  Canal  Ap- 
praisers, 33  N.  Y.  iSl.**  26  Kan.  page  6S9,  40 
Am.  Rep.  330. 

The  defendants,  however,  say  that  the 
extent  to  which  the  common  law  became  a 
rule  of  property  In  Kansas  Is  to  be  deterniln- 
ed.  not  from  language  used  by  way  of  ail- 
ment Id  Wood  V.  Fowler,  but  by  reference  to 
the  act  of  the  territorial  Legislature  of  1856 
(Stat.  1856.  p.  469),  which  declared  that  the 
common  law  of  Ehigland  and  all  statutes 
prior  to  4  James  I.  not  local  to  that  kingdom, 
and  of  a  general  nature,  should  be  the  rule  of 
action  and  decision  in  the  territory.  Sattlg 
T.  Small,  1  Kan.  170,  176.  Substantially  the 
same  provi^on  was  re-enacted  in  18S9.  In 
the  language  was  changed  to  read: 
"^le  common  law,  as  modified  by  constitu- 
tional and  statutory  law,  judicial  dedslona, 
and  the  c<mdition  and  wants  of  the  pec^le, 
shall  remain  In  force  in  aid  of  the  graeral 
statutes  of  this  state"  Obaptw  119,  Qea. 
Stat.  1868,  i  S. 

It  is  worth  while  to  inquire  by  what  pro- 
cess of  reasoning  it  can  be  asserted  that  Kan- 
sas was  deprived  of  ber  right  to  enter  the 
Union  upon  an  equality  with  the  other 
states,  mme  and  again  the  Supreme  Court 
of  the  United  States  bas  declared  that  each 
of  the  new  states  la  entitled  to  be  admitted 
into  the  Union  on  an  equal  footing  with  the 
original  states.  "By  the  preceding  course  of 
reasoning  we  have  arrived  at  these  general 
conclusions:  First,  the  shores  of  navigable 
waters  and  the  soils  under  them  were  not 
granted  by  the  Constitution  to  the  United 
States,  but  were  reserved  to  the  states  re- 
qtectiTely.  Secondly,  the  new  states  have 
the  same  rl^ts,  sovereignty,  and  Jurisdiction 
over  this  subject  as  the  original  states. 
•  •  •  To  maintain  any  other  doctrine  is 
to  deny  that  Alabama  has  been  admitted  In- 


to the  Unlan  on  an  equal  fbotlng  with  the 
original  states,  tiie  Constitntlon,  laws,  and 
cfflupact,  to  tbo  omtrary  notwithstanding.". 
Pollard's  Lessee  v.  Bagan  et  al.,  8  How.  212, , 
11  L.  Bd.  665,  573;  Martin  et  aL  v.  WaddeU, 
16  Pet  367, 10  L.  Ed.  997 ;  Weber  v.  Harbor' 
Com'ra,  18  WalL  57,  71, 21 L.  Ed.  798 ;  Knight 
V.  U.  S.  Land  Ass'n,  142  U.  8. 161, 12  Sup.  Gt. 
258,  85  L.  Bd.  974;  Shively  v.  Bowlby,  sn/ 
ma ;  Withers  r.  Butftley  et  ai.,  20  How.  84, 
15  L.  Bd.  816. 

The  Kansas  and  the  Arkansas  riven  when 
the  territorial  act  of  1856  was  passed  were 
navigable  in  fact  and  were  so  recognized  by 
Congress  in  its  surveys  of  the  public  lands. 
Ordinarily  the  first  lands  to  be  taken  up  by 
settlers  are  those  on  the  banks  of  the  streams. 
The  great  struggle  for  the  admission  of  Kan- 
sas might  have  been  prolonged  until  all  but 
a  few  tracts  of  riparian  lands  along  the 
Kansas  river  from  Its  mouth  to  Junction  City 
had  been  settled  upon.  Had  sach  been  the 
situation,  and  if  defendants*  contenfion  Is 
sound,  Kansas  would  have  entered  the  Union 
stripped  of  the  valuable  right  of  ownership  • 
In  and  control  over  the  bed  of  the  Kansas 
river,  or,  what  is  just  as  Inconceivable,  would 
have  held  the  title  only  to  those  fragmentary 
portions  of  the  bed  of  the  stream  that  ad- 
joined the  lands  not  settled  upon.  Moreover, 
this  situation  would  have  resulted,  not  be- 
cause the  Kansas  river  waa  not  a  navigable 
and  public  stream  in  fact,  but  because  the 
common  law  of  England  as  declared  by  Lord 
Hale  and  collected  by  him  from  decisions  in 
the  Year  Books  made  the  ebb  and  flow  of  the 
tide  the  test  of  navigability. 

The  defendants  rely  with  much  confidence 
upon  the  following  language  from  the  deci- 
sion of  Judge  Campbell  of  the  federal  court 
of  Oklahoma  in  United  States  v.  Machey, 
supra:  "If  therefore  we  are  to  apply  the 
strict  rule  of  the  common  law  as  it  existed 
In  England  at  the  time  this  country  was 
colonized,  the  rights  of  the  owners  of  the  up- 
land bordering  upon  this  stream,  so  far  as 
ownership  of  the  soil  is  concerned,  must  be 
considered  as  extending  to  the  middle  thread 
of  the  stream,  to  the  exclusion  of  the  state, 
subject  only  to  the  public  right  of  naviga- 
tion." 

No  one  will  dispute  the  legal  proposition 
stated.  It  merely  asserts  that,  under  the 
strict  rules  of  the  common  law  as  It  existed 
In  England,  no  river  or  arm  of  the  sea  was  in 
law  navigable  above  the  point  where  it  was 
affected  by  the  tide,  although  it  may  have 
been  navigable  in  fact  above  such  point,  and 
the  title  of  the  riparian  owner  above  the  ebb 
and  flow  of  the  tide  extended  to  the  middle 
thread  of  the  stream,  while  the  title  to  the 
bed  of  that  portion  of  the  stream  affected 
by  the  tide  was  In  the  crown.  Of  conrae,  if 
that  rule  of  the  common  law  were  applied  to 
Kansas  streams,  the  defendants  would  be  cor-' 
rect  in  their  contention.  Oklahoma's  adopt- 
ing statute  is  worded  as  oar  amended  stat* 
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ute  of  1888,  and  JMfs  Oampbell  may  have 
bem  of  tbe  opinion  that,  U  the  Oklalioina 
statute  contained  language  as  broad  aa  our 
etatnte  of  1865,  the  ilparlan  propriety  of 
lands  bordering  on  the  Arkansas  river  would 
have  aoaulred  title  to  tlie  middle  thread  of 
the  stream.  But  ve  do  not  so  construe  the 
^Tect  of  the  territorial  acts  by  which  Kansas 
adopted  the  rules  of  the  common  law. 

We  have  always  supposed  Qiat  the  first 
settlers  in  Kansas,  those  who  came  even  be- 
fore the  Kansas-N^raska  act,  brought  with 
them  the  common  law  of  England,  that  Is, 
so  much  of  It  as  was  not  local  to  England 
and  was  applicable  to  the  circumstances  and 
conditions  of  the  territory,  and  that  the  com- 
mon law  to  that  extent  was  already  a  part  of 
the  law  of  the  territory  when  the  adoption 
act  of  1855  was  passed. 

How  the  common  law  came  to  Kansas  is 
told  in  a  comprehensive  sketch  of  the  subject 
in  Clark  v.  AUaman,  71  Kan.  206,  page  ^4, 
80  Pac.  671,  page  677  (70  L.  R.  A.  971).  In 
the  opinion  Mr.  Justice  Burch  reviews  the 
history  of  the  formation  of  the  Louisiana 
Territory,  and  refers  to  the  acts  of  Congress, 
the  legislation  of  the  several  states  and  ter- 
ritories to  which  Kansas  has  at  different 
times  in  her  history  belonged,  and  dtes  the 
public  documents  and  decided  cases  bearing 
u[>on  tbe  question.  Speaking  of  the  prind- 
pleg  of  the  common  law  to  which  the  immi- 
grants who  came  from  the  Sonthem  states 
"were  Inured,"  the  opinion  says:  "It  was 
likewise  notoriously  the  heritage  of  the  men 
who  came  ^m  the  North  to  Kansas  to  aid 
in  establlehing  ita  law."  The  opinion  also 
quotes  from  the  message  of  Got.  Beeder  of 
July  3,  1865,  to  tbe  first  territorial  Legisla- 
ture, as  follows:  **It  appears  that  the  laws 
of  the  United  States  not  inapplicable  to  our 
localit7— the  laws  ot  the  territory  of  Indiana 
made  between  tbe  26th  of  March,  lS04t,  and 
the  8d  ot  March,  1806,  enacted  for  the  dis- 
trict of  Louisiana,  the  laws  ot  the  territwy 
ot  Louisiana,  the  laws  ot  the  territoi7  ot 
Missouri— the  common  law,  and  tbe  law  ot 
the  province  of  Lonislana  at  the  time  ot  the 
cession,  except  so  Car  as  the  latter  have  so* 
perseded  the  former,  still  remain  in  force  In 
the  territory  of  Kansas.  As  the  common 
law  to  a  considerable  extent  was  adopted  tor 
the  territory  by  Oonicress  as  late  as  1812,  and 
by  the  Missouri  Legislature  as  late  as  1816, 
*  *  *  it  has  without  doubt  superseded 
and  supplied  a  great  amount  of  the  law  pre- 
viously exlating."  71  Kan.  pages  220,  221, 
80  Pac.  page  676  (70  L.  R.  A.  971). 

Statutes  solemnly  enacted  are  often  said 
to  be  merely  declaratory  of  the  common 
law ;  that  is  to  say,  the  law  declared  by  the 
statute  was  already  in  existence,  and  the 
courts  without  the  sanction  of  the  statute, 
would,  In  a  proper  case,  have  enforced  it. 
Bforeover,  the  act  of  1865  expressly  excepts 
from  its  operation  those  rulee  of  the  common 
law  of  England  which  were  local  to  that 


kingdom  and  not  of  a  general  natme.  Wbat 
rule  could  be  more  local  to  Great  Britain  and 
less  general  in  nature  than  one  whldv  could 
only  apply  to  the  peculiar  natural  conditions 
existing  there— the  absence  ot  navigable 
streams  that  were  unaffected  by  the  ebb  and 
flow  of  tbe  tide?  What  rule  could  be  imagin- 
ed more  unsultsd  to  the  great  Mississippi  and 
its  navigable  trUmtarles,  not  only  rendered 
navigable  by  the  laws  ot  nature  but  the  tree 
navigation  thereof  consecrated  and  guaran- 
teed by  public  treatieB  and  acts  of  Oongrcaal 
See  Dana  v.  Hurst,  supra. 

Speaking  of  the  rights  of  Alabama^  the 
Supreme  Court  said  In  the  opinion  In  the 
case  (tf  Pollard's  Leasee  r.  ^gan  et  aL,  su- 
pra: **But  bet  rights  of  sov^elgnty  and 
Jurisdiction  are  not' governed  by  tbe  common 
law  of  raiglattd  as  It  prevailed  in  the  colonies 
before  tbe  Bevolutlon*  but  as  modified  by 
our  own  institutions.'*  8  How.  page  22^  11 
U  Ed.  665. 

In  Chlaholm  v.  Georgia,  2  Dall.  419,  page 
435,  1  L.  Ed.  440,  447,  Justice  IredeU  used 
this  language  with  respect  to  the  common 
law,  which  is  so  often  quoted:  "I  know  of 
none  sndi,  which  can  affect  this  case,  but 
those  that  are  derived  from  what  is  properly 
termed  tbe  'common  law,'  a  law  which  I 
presume  is  the  groundwork  of  the  laws  In 
every  state  In  the  Union,  and  which  I  con- 
sider, 80  /or  atitit  applicable  to  the  peculiar 
cirouTMtancet  of  the  country,  and  where  no 
special  act  of  legislation  controls  it,  to  be 
in  force  in  each  state,  as  It  existed  In  Eng- 
land (unaltered  by  any  statnte)  et  the  time 
of  the  first  settlement  of  the  country."  The 
Italics  are  ours  and  emphasise  the  qualifying 
language  to  whldb  we  wIbAi  eq>eclal]y  to  di- 
rect attention. 

There  has  always  been,  it  Is  true,  a  con- 
trariety of  oi^on  in  the  courts  of  the  dlf- 
fwent  statee  upon  this  question.  Those  of 
the  original  states  with  rivers  and  waters 
affected  by  flie  ebb  and  flow  of  the  tide 
adopted  tbe  oonunon-law  test  of  navigability. 
But  this  was  repudiated  by  some  of  the  orig- 
inal states  as  wholly  Inapplicable  to  greet 
rivers  and  streams  actually  navigable  and 
wholly  unaffected  by  the  tide.  Tbe  Suprone 
Court  of  (Pennsylvania  as  early  as  1810  de- 
cided that  tbe  doctrine  of  Lord  Hale  as  to 
navigable  rivers  Is  not  applicable  to  the  lar- 
ger rivers  of  Pennsylvania,  such  as  the  Ohio, 
Delaware,  SuBquetmnna,  and  Allegheny. 
Chief  Justice  TUghman,  who  tried  the  case 
on  the  circuit,  said  in  his  opinion:  "But  tbe 
common-law  prbudple  concerning  rivers,  even 
if  extended  to  America,  would  not  apply  to 
such  a  rivor  as  the  Susquehanna,  which  is 
a  mile  wide,  and  runs  several  hundred  miles 
throi^h  a  rich  country,  and  wbloh  is 
navigable  and  Is  actuaUy  navigated 
large  boats.  If  such  a  river  had  exist- 
ed in  Ekigland,  no  such  law  would  ever  hare 
been  applied  to  it  Tbeir  streams,  in  which 
the  tide  dora  not  ebb  and  flow,  are  small" 
Carson  r.  Blazer,  2  Bin.  4^,  477  (4 
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Am.  Dec  468).  His  ruling  was  affirmed  In 
the  Supreme  C!onrt  In  an  c^Inion  wblch,  after 
referring  to  tbe  act  of  the  ass^bly  of  1T77, 
deidarlDg  tiiat  the  common  law  of  Bngland 
^11  be  binding  on  the  IhhaUtanta  of  the 
state,  used  this  langna%e:  "^t  the  tinlform 
Idea  has  ever  been  that  only  snch  parts  of 
the  common  law  as  were  aiqiUcable  to  our 
local  sttnatlon  have  been  received  In  this  gov- 
ernment The  principle  la  self-evident.  The 
adoption  of  a  different  mie  would,  In  the 
language  of  Sir  Dudley  Ryder,  resemble  the 
unskfllfol  physician,  who  prescribes  the  same 
remedy  to  every  species  of  disease  The 
qnnlltlaB  of  fresh  or  salt  water  cannot, 
amongst  va,  determine  whether  a  river  shall 
be  deemed  nav^ble  or  not  Neither  can 
the  flux  or  reflux  of  the  tides  ascwtaln  its 
character.**  2  Bin.  (Pa.)  page  484,  4  Am. 
Dec.  463.  To  the  same  effect  Is  Shrank  r. 
Schnyl.  NaT.  Oo.,  14  Serg.  ft  R.  (Pa.)  Tl. 

One  of  the  first  to  ad<q^  the  common  sensd 
mle  was  the  Supreme  Oonrt  of  North  Oaro- 
Una  In  the  case  of  Wilson  v.  Forbes,  2  Dev. 
as  N.  O.)  80,  decided  in  1828.  In  the  opin- 
ion, Henderson,  Judge,  said:  is  clear 
that  by  the  rule  adopted  In  Bngland,  nar- 
igable  waters  are  distinguished  from  others, 
by  the  ebbfaig  and  flowing  of  the  tides:  hut 
tills  mle  Is  entirety  inapplicable  to  our  At- 
uatfon,  art^ttg  both  from  the  great  imgth  of 
our  rlTers,  extending  tar  Into  the  Interior, 
and  the  sand  bars  and  other  obstructions  at 
tbrir  monlhB.  By  that  rule,  Albemarie  and 
Paroptico  Bonnds,  which  are  Inland  seu, 
would  not  he  deemed  navigable  waters,  and 
would  be  the  subject  of  private  property." 
13  N.  C.  pages  84,  85. 

The  great  case  of  McHanus  t.  Garmlchael, 
3  Iowa,  1,  Is  dted  wia  approval  In  our  own 
case  of  Wood  Fowler,  supra.  It  Is  a  store- 
bouse  of  reason  and  authority  to  wMcfa  we 
are  mut!b  Indebted.  Judge  Dnion  was  one 
of  the  counsd  who  contended  that  the  absurd 
rules  ot  the  commdh  law  could  not  be  made 
the  test  of  the  navigability  of  a  great  rlvw 
like  the  MlsslsslppL  In  the  briefs  he  said: 
"If  •  *  *  this  river  Is  navigable,  then  It 
Is  so  In  spite  of  the  common  law;  or,  more 
correctly  speaking.  It  Is  navteahle,  because 
tile  common  law,  not  having  any  appllcabllltr 
to  this  river,  has  nothing  to  do— I  repeat  It, 
Qie  common  law  has  nothing  to  do — ^wlth  the 
question  as  to  whether  it  Is  navigable  or  not 
Davlgable."  S  Iowa,  page  26.  And  he  was 
speaking  of  navigability  In  law  as  affecting 
riparian  rights.  In  the  opinion  Mr.  Justice 
Woodward  used  this  language:  "And  If  we, 
like  the  people  of  tiiese  states  generally, 
bare  brought  the  common  law  with  us;  then, 
too,  w^  nke  them,  have  brought  snch  parts 
of  It  as  are  adapted  to  our  Institutions  and 
drcnmstauces;  and  we  ask  with  confidence 
Aether  the  rules  and  tests  which  are  ap- 
plicable enougih  to  the  rivulets  of  Iftagland 
shall  be  taken  to  measure  those  waters, 
whose  flow  is  tiirough  the  climates  and  zones 
of  the  earth?"  8  Iowa,  page  81.  Reviewing 


the  decided  casefl  be  said:  "In  the  moat  of 
those  from  the  northeastern  states,  the  snb- 
Ject  is  discussed  very  little;  but  they  simply 
assume  the  common-law  mle  as  the  one  to 
decide  by,  and  look  no  farther."  3  Iowa, 
page  33.  He  quotes  from  the  opinion  of  the 
Judges  in  the  case  of  Canal  Oommlssloners 
V.  People,  5  Wend.  (N.  T.)  428,  pages  447, 
448,  where  Chancellor  Walworth  said:  "The 
principle  Itself  does  not  appear  to  be  suffl- 
ciently  broad  to  embrace  our  large  fre^- 
water  lakes,  or  Inland  seas,  which  are  whol- 
ly unprovided  for  by  the  common  law  of 
England.  *  *  *  It  Is  not  necemary  to  ex- 
press an  opinion  whetiier  this  principle  can 
be  propu'ly  applied  to  mme  part  of  those 
streams  which  are  navigable  from  the  sea 
by  large  ditpe  and  vessels,  far  above  the  In- 
fluence of  the  tides,  as  that  question  can  nev- 
er arise  In  this  state.  We  have  no  such  riv- 
ers." Cbmmentlng  upon  this  language,  Jns- 
tlce  Woodvrard  said:  "Surely,  such- an  ex- 
pression leaves  us,  who  have  such  rlvws, 
tree  to  discuss  the  question  anew,  and  with- 
out feellt^  constrained  by  those  decisions." 
3  Iowa,  page  41.  We  quote  the  following  ex- 
tracts from  the  syllabus  of  the  Iowa  case: 
"Although  the  ebb  and  flow  of  the  tide  was, 
at  common  law,  the  most  usual  test  of  nav^ 
Igablllty^  It  was  hot  necessarily  the  only  one. 
But  however  this  may  he,  that  test  is  not 
applicable  to  the  Mlsslssli^  river.  •  *  * 
The  term  'navigable  embraces  within  it- 
self,  not  merely  the  idea  that  the  waters 
could  be  navigated,  but  also  the  idea  of  pub- 
licity, so  that  saying  waters  are  public  Is 
equivalent  In  legal  sense,  to  saying  that  they 
are  navigable!  *  *  *  It  la  navigability  in 
fact  which  forms  the  founttatlon  for  navi- 
gability in  law,  and  from  the  fact  follows  the 
appropriation  to  public  use,  and  hence  Its 
pnbllidty  and  legal  navigability.  The  real 
test  of  navigability  In  this  country  Is  ascer- 
tained by  ose,  or  by  public  act  or  declaration. 
The  acta  and  declarations  of  the  United 
States  declare  and  constitute  the  Mississippi 
river  a  public  hl^way,  in  the  highest  and 
iHwidest  Intendment  pos^ble." 

Hie  leading  western  cases  to  the  contrary 
an  Mo^n  ft  Harrison  v.  Beading,  3  Smedes 
ft  M.  (Miss.)  366,  dedded  In  1844,  and  Mld- 
dleton  V.  Prltchard  et  al.,  8  Scam.  (IlL)  610, 
38  Am.  Dec.  112.  So  far  as  we  have  exam- 
ined, they  are  the  only  cases  which  have  ap- 
plied the  strict  rale  of  the  common  law  to 
the  Ulssliraippl  river,  and  which  hold  that  It 
Is  not  in  law  a  navigable  stream.  The  con- 
flict of  opinion  In  the  various  states  upon  this 
vexed  question  has  created  some  anomalous 
conditions.  Because  of  the  adherence  of  the 
IllittolB  courts  to  the  strict  rules  of  the  com- 
mon law  as  to  property  rlg|its,  the  owner  of 
lands  in  Northern  nUnols  bordering  on  the 
east  bank  of  the  Mlssisslivi  ovrng  the  bed  of 
tiie  river  to  the  middle  thread,  where  his  ti- 
tle Is  met  by  that  of  the  sovereign  state  of 
Iowa. 

In  Bam^  t.  Keokuk,  supra,  Justtoe  Brad- 
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ley  aald:  "In  Iowa,  as  before  stated,  the 
more  correct  rule  seema  to  liave  been  adopted 
after  a  most  ^borate  Investigation  of  tbe 
subject.  The  exhaustive  examination  of  this 
question  by  the  Supreme  Court  of  Iowa  In 
1856,  In  the  case  of  McManus  v.  Carmlchael, 
3  Iowa,  1,  really  leaves  nothing  to  be  said." 
94  U.  S.  pages  338,  339,  24      Ed.  224. 

The  fact  must  not  be  lost  sight  of  that  the 
Supreme  Court  of  the  United  States  repudi- 
ated tbe  absurd  definition  of  the  common 
law  as  long  ago  as  1851  In  the  case  of  The 
Genesee  Chief,  12  How.  443,  13  L.  Ed.  1058. 
The  opinion,  which  was  delivered  by  Chief 
Justice  Taney,  has  long  been  recognized  as 
one  of  the  monuments  of  the  law.  The  court 
was  confronted  by  a  condition.  In  its  earli- 
er cases,  notably,  Tbe  Thomas  Jefferson,  10 
Wheat.  428,  6  L.  Bd.  358,  the  court  had  de- 
cided that  the  admiralty  jurisdiction  of  Con- 
gress was  limited  to  tidewaters.  In  1845 
Congress  passed  an  act  the  validity  of  which 
was  regarded  as  doubtful,  and  by  which  it 
was  sought  to  extend  the  admiralty  jurisdic- 
tion to  the  great  navigable  streams  and  in- 
land lakes.  The  court  freely  recognized  its 
embarrassment  because  of  its  former  rulings 
and  in  the  opinion  regretted  that  the  propo- 
sition bad  not  been  presented  at  an  earlier 
time  in  the  history  of  the  country.  The 
court,  however,  expressed  ItseU  as  convinced 
tiiat  it  would  not  do  to  follow  an  erroneous 
dedfilon  Into  which  it  fell,  "when  the  great 
lmi>ortance  of  tbe  question  as  it  now  presents 
itself  could  not  be  foreseen."  12  How.  page 
456,  IB  L-  Ed.  105&  In  the  opinion  was  said: 
"It  is  evident  that  a  definition  that  would  at 
this  day  limit  public  rivers  in  this  country  to 
tidewater  rivers  is  utterly  Inadmissible.  We 
have  thousands  of  miles  of  public  navigable 
water.  Including  lal^es  and  rivers  in  which 
there  is  no  tid&  *  '  •  *  The  lakes  and 
the  waters  connecting  them  are  undoubtedly 
public  waters,  and  we  think  are  within  the 
grant  of  admiralty  and  maritime  Jurisdiction 
in  the  Constitution  of  the  United  States." 
12  Bow.  page  457, 13  L.  Ed.  1058.  The  act  of 
Congress  was  held  constitutional. 

We  must  once  more  refer  to  the  language 
of  Mr.  Justice  Bradley  in  Barney  v.  Ke<^uk, 
supra:  "And  since  this  court,  in  the  case  of 
Tbe  Qenesee  Chief,  12  How.  443  [13  U  Ed. 
1058],  has  declared  that  the  Great  Lakes  and 
other  navigable  waters  of  the  country,  above 
as  well  as  below  the  flow  of  the  tide,  are.  In 
the  strictest  sense,  entitled  to  the  denomina- 
tion of  navigable  waters,  and  amenable  to 
the  admiralty  jurisdiction,  there  seems  to  be 
no  sound  reason  for  adhering  to  tbe  old  rule 
as  to  the  proprietorship  of  the  beds  and 
shores  of  such  waters."  94  U.  S.  page  338, 
24  L.  Ed.  224. 

We  have  already  quoted  from  opinions  of 
the  Supreme  Court  of  Pennsylvania.  The 
same  court  in  a  later  case  has  held  that  tbe 
Itfonongahela  Is  a  navigable  stream,  and  that 
Its  soU  np  to  low-water  mark,  and  the  river 
ItKit,  are  the  property  of  the  commonwealth. 


In  Mouongahela  Bridge  Ca  r.  Kirk,  46  Pa. 
112,  120  (84  Am.  Dec.  627)  the  absurdity  ot 
the  common-law  test  of  navigability  Is  aptly- 
stated  in  the  following  language:  "We  are 
aware  that  by  the  common  law  of  England 
such  streams  as  the  Mississippi,  tbe  Missou- 
ri, the  rivers  Amazon  and  Platte,  the  Rhine, 
the  Danube,  the  Po,  the  Nile,  the  Eufdirates, 
the  Gaines,  and  tbe  Indus  were  not  aaviga- 
ble  rivers,  but  were  the  subject  of  private 
property,  whilst  an  insignificant  creek  in  a 
small  island  was  elevated  to  the  dignity  of  a 
public  river,  because  it  was  so  near  the  ocean 
that  the  tide  ebbed  and  flowed  up  the  whole 
of  its  petty  course.  The  Roman  law,  which 
has  pervaded  Continental  Europe,  and  which 
took  its  rise  In  a  country  where  there  was  a 
tideless  sea,  recognized  all  rivers  as  naviga- 
ble which  were  really  so,  and  this  common- 
sense  view  was  adopted  by  the  early  found- 
ers of  Pennsylvania,  whose  province  was  in- 
tersected by  large  and  valuable  streams, 
some  of  which  are  a  mile  in  br«sidth." 

Tbe  doctrine  of  tbe  Iowa  courts  repodiat- 
ing  the  tidal  test  of  navigability  and  declar- 
ing that  a  stream  is  navigable  In  law  which 
is  navigable  in  fact,  and  wliich  Iws  been  de- 
clared to  be  a  public  stream  by  tbe  acts  of 
Congress  and  recognized  as  such  by  govern- 
ment surveys  of  the  public  lands,  has  been 
expressly  approved  by  the  Supreme  Court:  of 
the  United  States  in  the  case  of  Packer  v. 
Bird,  137  U.  S.  661,  page  672,  11  Sup,  Ct  210, 
page  212  (34  L.  £:d.  819),  which  involved  the 
title  to  the  bed  of  the  Sacramento  river  in 
California.  In  the  opinion  Mr.  Justice  Field, 
after  referring  to  the  states  which  have 
adopted  the  common-law  rule  to  Its  fullest 
extent  and  to  those  which  like  Pennsylvania 
and  Iowa  have  repudiated  It,  used  this  lan- 
guage: "The  legislation  of  Congress  for  the 
survey  of  tbe  public  lands  recognizes  the  gen- 
eral rule  as  to  the  public  interest  In  watera 
of  navigable  streams  without  reference  to  the 
existence  or  absence  of  the  tide  In  them." 
In  the  opinion  It  was  said:  "A  different  test 
must  therefore  be  sought  to  determine  tbe 
navigablUty  of  our  rivers,  with,  the  cofue- 
quent  righU  Jtoth  to  the  public  and  the  ri- 
parian owner,  and  such  test  Is  found  In  tbelr 
navigable  capacity.   Those  rivers  are  regard- 
ed as  public  navigable  rivers  in  law  which 
are  navigable  In  fact   •   •   •  The  same 
reasons  therefore  exist  in  this  country  for 
the  ewcUtgion  of  the  right  of  private  owner- 
ship over  the  $oil  under  navigable  watert 
when  tbey  are  susceptible  of  being  used  as 
highways  of  commerce  In  the  ordinary  modes 
of  trade  and  travel  on  water,  as  when  their 
navigability  Is  determined  by  the  tidal  test 
It  is,  indeed,  the  susceptlblUty  to  use  as 
highways  of  commerce  which  gives  sanction 
to  the  public  right  of  control  over  naviga- 
tion upon  them,  and  oonaequently  to  the  e*- 
oltttion  of  prtoata  wmerMhi^,  either  of  thr 
tcatert  or  the  soils  un^er  them."  (Italics 
ours.)  137  U.  S.  page  607,  IX  Sup.  Ct  page 
211,  S4  L.  Bd.  818.  . 
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In  thoM  BtftteB  wbere  the  conunon-law  teat 
as  to  nailsabUity  lias  been  K^wed*  the 
courts  recognlae  the  right  ot  the  state  to  keep 
the  stream  ogea  for  the  piU>Uc  use  OJC  naviga- 
tion, and  they  argue  that  the  public  right  is 
in  no  way  Impaired  by  the  fact  that  the  bed 
ot  the  stream  is  owned  absolute  by  the 
rt parlan  ownm.  Thus,  In  Lormaa  t.  Bauon. 
8  Mich.  18.  pac»  32  (77  Am.  Dec.  436).  It  was 
said:  '^e  public  authorities  can  r^nlate 
water  highways  as  well  as  land  highways,  al- 
though the  soil  at  neither  belongs  to  the 
statew'*  TbB  same  argument  Is  em^x^ed  by 
Mr.  Famnm  in  hla  vlgoroas  ojwosltlon  to  any 
relaxation  to  the  strict  role  of  the  common 
law.   1  Btoram  on  Waters,  p^  263. 

It  la  worthy  <it  note  that  s<ane  of  the  cowrts 
which  have  felt  themselres  bound  by  the 
common-law  test  of  nafigaUUty  have  refused 
to  apply  this  doctiine  In  its  entire,  but,  on 
the  contrary,  have  reaerred  to  themseUes  the 
tight  to  nutdlfy  that  andeat  role  wherever 
in  tta^  judgmrat  it  has  bem  fovnd  inanill- 
cable  to  the  attuatlon  and  eondltlous  of  the 
people.  Thns.  In  tba  recent  case  of  FoUon  I*, 
H.  &  P.  Co.  T.  State  of  M.  X.  (19U)  200  N.  Y. 
400,  fM  N.  B.  180,  87  U  B.  A.  <N.  a)  807.  the 
New  Tone  Court  of  Anteals,  while  declaim 
ing  tliat  In  adopting  ttie  omamon  law  of  Bng- 
land  the  people  of  that  stste  took  over  such 
of  its  rules  as  were  applicable  to,  and  con- 
sistent with,  their  condition  and  drcum  stanc- 
es, laid  down  the  doctrine  that  the  title  to  a 
narisaUe  stream  abore  tldewiU:er  is  in  the 
riparian  owdmb,  taoefit  where  it  eomititute*  a 
territorial  boimdarp-  Now  the  common  law 
of  England  was  a  aystm  of  rules  and  pieo- 
edenta  dewigned  for  the  goremmrat  of  tiw 
pe<vle  of  an  Island.  It  knew  nothing  of 
streams  as  bonndaries  between  states.  The 
dedaionB  in  New  Xork  and  lima  are  not 
ao  inconsistent  after  all,  since  it  appears  that 
the  courts  in  each  state  differ  merely  in  de- 
termining what  rale  is  best  suited  to  the 
wants  and  oowUttona  of  the  people.  Illinois, 
as  we  hsTo  seen,  has  applied  the  doctrine 
even  to  the  Mlsslss^pl  river,  which  la  a  state 
boundary. 

In  addition  to  Pennsylvania,  North  Caro- 
lina, and  Iowa,  the  following  states  have  re- 
fosed  to  be  bound  by  the  common-law  test 
(tf  navigable  waters:  Blissonri  (Benson  v.- 
Morrow  et  aL,  61  Uo.  847 ;  Co<^y  v.  Golden, 
117  Mo.  33,  23  S.  W.  100,  21  li.  a  A.  800) ; 
South  Carolina  (Gates  v.  WadUngton,  1  Mc- 
Cord,  680, 10  Am.  Dec  699) ;  Tennessee  (Eld- 
er V.  Burrus,  6  Humph.  358) ;  Alabama  (tbe 
Mayor,  etc.,  of  Mobile  v.  Eslava,  9  Port  677, 
33  Am.  Dec.  325,  afQrmed  in  16  Pet  234,  10 
h.  Ed.  048):  Michigan  (La  Plalsance  Bay 
Harbor  Co.  v.  Oity  of  Monroe*  Walkw's  Gh. 
155). 

After  all,  in  every  case  the  substantial 
queatlim  is  this:  Is  the  stream  navigable  or 
not?  Under  the  common  law  of  England  the 
mode  of  Bseotalnlng  the  fact  may  have  been 
uulform,  and  the  fact  that  the  tide  ebbed  and 
flowed  In  the  stream  may  always  have  been 


takCT  there  as  evidwce  of  the  fact  Nevet^ 
theless.  It  is  the  fact  of  navigability  and  not 
the  mode  of  proof  upon  which  the  rights 
of  riparian  owners  should  be  made  to  depend. 

[2, 3]  We  have  considered  the  ave&tion  at 
length  because  of  its  importance  and  the  dif- 
ferent view  which  prevails  in  arane  of  tbe 
states,  and  for  the  further  reason  that  it  In- 
volves what  we  regard  as  the  most  merltoiiuus 
of  the  claims  urged  by  the  defendants.  We 
adopt  the  Iowa  doctrine  and  hold  that  by 
the  declarations  of  the  United  States  In  tbe 
several  acts  of  Congress  relaUng  to  the  sur- 
vey and  disposal  of  the  public  lands,  and  by 
other  l^slatlon  rating  to  the  western  coun- 
try out  of  which  lUiusas  Territory  was  carved 
(and  which  are  referred  to  elsewhere  in  this 
opinion  and  In  Wood  v.  Fowler,  supra,  and  In 
Dana  v.  Hurst,  supra),  the  Mississippi  river 
and  Its  navlgaUe  tributaries  were  constitut- 
ed public  highways,  and  recognized  as  navl- 
gaUe  streams  In  the  fullest  and  broadest 
sense.  The  Supreme  Court  of  the  United 
States  having  repudiated  the  common-law 
definitl^  of  navigable  waters  in  1851,  and 
the  same  test  of  navlgaMUty  having  been 
repudiated  by  many  of  the  states  In  Qie  Un- 
ion before  the  act  of  tbe  territorial  Legisla- 
ture of  1866  adopting  the  common  law  was 
enacted,  we  hold  that  the  ancient  rule  of  the 
common  law  defining  navigable  waters  was 
never  a  part  of  the  common  law  of  Kansss ; 
that  Kansas  entered  the  Union  upon  an  equal 
footing  with  the  other  states ;  that  upon  her 
admission  into  the  Union  absolute  property 
in  and  dominion  and  sovereignty  over  the 
soils  under  the  navlgaUe  and  public  stresms 
within  its  limits  passed  to  the  state,  in  trust 
for  all  the  people,  subject  to  tbe  siQKrior 
rights  of  the  f ^eral  government  with  respect 
to  navigation. 

[4]  Nor  do  we  think  that  anyUdng  said  in 
dark  r.  Allaman.  71  Kan.  206,  page  220,  80 
PacL  S71,  page  670  (70  U  B.  A.  971),  holds  to 
the  ctmtrary.  The  question  there  lnv<dved 
the  rit^ts  of  a  riparian  owner  to  the  use  of 
water  for  irrigation  purposes  from  Rose 
Onekf  a  stream  five  miles  long.  It  is  true, 
as  stated  in  the  opinion,  that  "the  common-law 
rules  relating  to  riparian  rights  became  the 
law  of  Kansas  for  every  stream  within  Its 
border."  But  tbe  comm<m-law  test  of  navi- 
gability never  became  ttie  law  of  Kansaa. 
The  court  in  Clark  v.  Allaman  was  not  at- 
tempting to  define  navigable  streams,  nor 
was  it  the  intention  to  dedare  the  law  as  to 
the  ownership  of  the  bed  of  meandered  navi- 
gable streams  to  be  different  from  what  had 
already  been  held  in  Wood  v.  Fowler,  26  Kan. 
682, 40  At"  Rep.  380.  Tlie  defendants  possess 
all  the  tlgb.tB  of  riparian  owners  under  the 
common  law  as  that  law  is  iun>llcabls  to  Kan- 
sas. What  we  decide  is  that  they  never  ac- 
quired any  property  interest  In  the  bed  of 
the  Kansas  river  adjoining  their  lands.  It  Is 
unnecessary  to  define  their  riparian  rights 
under  the  common  law,  but  one  of  them  Is 
the  right  of  flowag^  and  as  was  held  in  Cltf 
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of  Emporia  t.  Soden,  iS  Kan.  688,  37  Am. 
Ilep.  26S;  Stein  t.  Burden,  24  Ala.  IBO,  60 
Am.  Dec.  453,  the  state  could  not.  If  It  would, 
deprive  them  of  Buch  rigbts  without  compen- 
sation. See,  also,  New  Whatcom  t.  Fairhav- 
en  Land  Co..  24  Waab.  483,  64  Pac.  736,  64 
L.  R.  A.  190. 

We  are  imable  to  discover  any  reason  whj 
the  fact  that  the  sand  Is  mingled  with  the 
flowing  water  of  the  stream  and  cornea  orig- 
inally from  the  upper  reaches  of  the  Kansas 
river  affects  the  matter,  or  how  that  fact 
conld  deprive  the  state,  which  Is  the  eidu- 
slve  owner  of  the  bed,  of  the  right  to  dispose 
of  any  surplus  water  flowing  over  It  or  any 
natural  product  found  therein,  so  long  as  the 
state  does  nothing  either  to  violate  Its  duty 
to  hold  the  title  as  trustee  for  the  benefit  of  the 
people,  nor  to  Interfere  with  the  superior 
rights  of  Congress  to  control  navigation.  Be- 
cause the  title  to  the  soil  Is  In  the  state,  It 
was  said  In  Wood  v.  Fowler,  26  Kan.  682, 
page  690  (40  Am.  Rep.  330):  "The  riparian 
proprietor  would  have  no  more  title  to  the 
ice  than  he  would  to  the  fish.  It  simply  Is 
this:  That  his  land  joins  the  land  of  the 
state.  The  fact  that  It  so  Joins  gives  him  no 
title  to  that  land,  or  to  anything  formed  or 
grown  upon  It,  any  more  than  it  does  to  any- 
thing formed  or  grown  or  found  opon  the 
land  of  any  Individual  neighbor." 

Moreover,  that  sands  accumulate  upon  the 
bed  of  the  river  we  know  to  be  a  fact  At 
times  of  low  water  the  bed  is  made  up  large- 
ly of  bars  of  sand  which  are  started  In 
motion  when  the  stream  rises ;  and,  although 
It  Is  customary  in  removing  the  sand  to  oper- 
ate the  dredges  and  shovels  in  running  wa- 
ter, tbe  sand  taken  forms  a  part  of  the  t>ed 
of  the  stream. 

In  United  States  v.  Chandler  Dunbar  Co., 
229  n.  S.  63,  page  69,  38  Sup.  Gt.  667,  page 
674  (57  L.  Ed.  1063),  it  was  said :  "Owner^ 
ship  of  a  private  stream  wholly  upon  the 
lands  of  an  Individual  is  conceivable;  but 
that  the  running  water  in  a  great  navigable 
stream  Is  capable  of  private  ownership  Is 
Inconceivable."  In  that  case  also  It  was  said 
that  there  was  nothing  objectionable  In  per- 
mitting the  state  to  let  out  tbe  use  of  ttie 
water  to  private  parties  and  thus  reimburse 
Itself  for  the  expenses  Incurred  in  the  erec- 
tion of  a  pnblic  dam. 

Tbe  argument  that  because  tbe  sand  Is  In 
constant  motion  it  falls  within  the  principle 
of  ferse  naturte,  and  that  the  defendants  can- 
not be  deprived  of  the  valuable  right  of  an 
individual  to  reduce  to  his  possession  wild 
animals  or  things  of  that  nature,  does  not 
impress  hb  as  sound.  We  have  examined  the 
seaweed  cases  dted,  and  do  not  think  they 
support  tbe  <dabu  ot  tbe  defendants.  They 
mwely  hold  that  seaweed  cast  by  the  tide 
and  waves  upon  tlie  land  of  a  riparian  pro- 
prietor becomes  his  proper^  Just  as  wreck- 
age cast  upon  his  lands  belongs  to  him. 
Church  V,  Medcer,  84  Oonn.  421.  Many  of 
tbe  cases  are  conlxxdlea  by  statutes  confer- 


ring certain  rights  upon  the  owners  of  r^iari- 
an  lands  adjoining  tldewatw  saCh  as  the 
case  dted  in  Anthony  v.  Olfford,  2  Allen, 
649.  The  opinion  expressly  detOares  that 
these  marine  products  do  not  become  the 
property  of  the  riparian  propriety  until  tbey 
are  cast  upon  or  attached  to  tbe  land  or 
shore.  There  la  nothing  in  <Aapter  25&  whidi 
seeks  to  deprive  the  defoidants  of  the  ligbt 
to  any  sand  cast  upon  their  landa 

Hie  defendanti^  daim  by  prescription  can- 
not be  sustained.  There  Is  some  emifllct  in 
the  authorities  as  to  whether  a  rit^t  may  be 
obtained  by  pr^criptlon  against  the  pnb~ 
lie,  especially  In  regard  to  rights  In  property 
dedicated  to  public  use  sadi  as  streets  and 
highways.  Some  hold  that  ri^ta  of  thU 
character  may  be  acquired,  and  othws  that 
they  cannot  26  A.  ft  B.  EncycL  of  L.  90.  lo 
Pennsylvania  'it  Is  settled  law  that  public 
rights  are  not  dertroyed  by  long  oontlnned 
encroachments  or  permissive  trespasses." 
Klttaning  Academy  v.  Brown.  41  Pa.  269. 
See,  also,  Commonwealth  v.  Moor^ead,  118 
Pa.  344,  12  AU.  424,  4  Am.  St  Bep.  599.  In 
Town  of  Clinton  v.  Bacon,  66  Conn.  506,  16 
Atl.  648,  it  was  held  that  the  uninterrupted 
and  undisputed  possession  by  defendant  of  a 
natural  oyster  bed  for  30  years  had  not  given 
him  a  title  by  adverse  possession;  tbe  title 
being  in  the  state  against  whidi  tbere  could 
be  no  title  gained  by  such  possession.  More- 
over, title  by  prescription  arises  by  a  pre- 
sumption firom  long-continued  use  of  a  In- 
corporeal hereditament  of  a  previous  grant 
which  has  been  lost  3  Cruise,  467.  There- 
fore nothing  can  be  prescribed  for  that  can- 
not be  the  subject  of  a  grant  Luttzel's 
Case,  4  Coke's  R.  86.  To  the  same  effect 
see  22  A.  &  E.  EncycL  of  L.  1187,  where  It 
Is  stated  that  the  doctrine  of  prescriptlm  is 
applicable  only  to  rights  which  may  be  grant- 
ed, and  that  a  grant  will  not  t>e  presumed 
where  It  could  not  lawfully  have  been  made. 
Hill  V.  Loid,  48  Me.  83,  98.  In  SoU^  v.  Sel- 
lers, 77  Md.  148,  26  Aa  188,  20  L.  R.  A  94, 
39  Am.  St  Rep.  404.  it  Is  held  that  title  to 
oyster  beds  belonging  to  tbe  atate  cannot  be 
acquired  by  prescription. 

"Property  so  hdi  bdongs  to  the  people  la 
virtue  of  their  sovereign  rights,  and  of  It 
they  cannot  be  derived  save  by  their  own 
appolntmeit  as  expressed  in  the  OonsUtntioD. 
Legislatures  cannot  Imperii  sucb  property. 
Statutes  maj  prescribe  for  ita  regulation,  but 
not  for  Its  loss  by  tbe  public  and  Its  ac- 
quisition by  individuals  by  prescription  or 
otherwise."  Note,  76  Am.  St  R^  488;  and 
to  the  same  effect,  see  Burbank  v.  Fay.  66  N. 
Y.  67,  and  Fulton  U.  H.  ft  P.  Oo.  t.  State  ot 
N.  Y.,  200  N.  Y.  400^  94  N.  B.  1B9,  87  L.  B. 
A.  (N.  S.)  807. 

We  bold  therefore  Qtat  no  title  to  the  lirer 
could  be  obtained  by  prescription.  The  de- 
fendants use  of  tbe  waters  of  Oie  stream, 
however  long  continued,  and  «1ietber  adverse 
or  by  permission,  could  not  Impair  tiia  riShts 
of  the  atateu 
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tn  One  of  file  prlndpal  contenttona  of  Qm 
defisnduitB  la  tbat  tbe  atate  has  no  proprtO' 
taiy  Intoeat  in  ttie  bed  the  streanui  or  the 
natanl  prodneta  of  tbe  waters  irtilch  It  can 
aell  and  db^poee  of.  In  other  wcndB.  tbat  If 
It  baa  tbe  title  at  all  as  i«ainst  Oteae  dtfoid- 
antfl.  It  holds  tbe  title  In  tnwt  Cor  the  bene- 
fit of  the  whole  people;  and  tbv  aak  the 
question:  "Can  tbe  atate  the  bed  of  a 
meandered  stream,  audi  aale  not  being  fiir 
any  other  purpose  than  the  enildunent  of  its 
general  treasury?**  Now  tbe  atate  has  not 
undeitalcai  to  sell  any  portion  of  the  bed  of 
the  streams,  and  we  have  not  eren  b^re  us 
tbe  question  as  to  tbe  power  of  the  state  to 
grant  an  ezdndTe  right  to  an  IndtvUlnal  or 
corporation  to  take  these  sands  from  the 
streams.  The  statute  UaeU  (section  2)  ex- 
press provides  that  no  contract  shall  be  w- 
teied  into  gnmtlug  any  oEdiuatve  indvU^ 
under  the  act  The  detoidants  rely  Tery 
mu<di  upon  tbe  decision  of  tbe  Sv^reme  Court 
of  Wisconsin  in  Rossmiller  t.  States  114  Wis. 
160^  89  N.  W.  839,  68  L.  B.  A.  98,  81  Am.  St 
Rep.  910l  The  atate  of  Wisconsin  enacted  a 
statute  matdng  it  unlawful  to  cut  Ice  from 
any  meandered  lake  In  Uie  state  for  shipment 
out  of  tbe  state  unless  upon  a  license  ob- 
tained from  tbe  Secretary  of  State  and  the 
paymoit  of  a  rcyalfy  to  the  state  c£  10  c«ita 
per  tiHL  The  Supreme  Court  held  the  law 
unconstitutional  on  the  ground  tbat  the  right 
to  take  ice  and  to  the  use  of  any  waters  of 
the  pnbUe  streams  and  lakes  was  fto  the  in- 
dividual enj<vnient  of  all  without  restraint 
othw  than  by  reasonable  police  regulatlona 
designed  to  preserve  their  use  to  the  whole 
people,  and  tbat  the  state  while  holding  the 
tlUe  In  trust  has  no  atuA  proprietary  inter- 
est in  the  bed  of  the  streams  or  Ibe  waters 
over  them  as  it  would  have  a  right  to  sell  or 
dlqiose  of.  Tbe  state  Is  regarded  as  a  mere 
trustee  for  tbe  whole  people.  We  have  ex- 
amined tbe  ease  with  Interest  but  cannot  re- 
gard It  as  persuasive  upon  tbe  question. 

It  la  a  well-known  &ct,  of  which  the  court 
requires  no  prod^  that  for  commercial  pur- 
poses the  sand  of  the  Kansas  river,  known 
everywhere  as  Kaw  river  sand,  has  long  been 
considered  by  traflders  and  architects  to  be 
unsurpassed  on  acconnt  of  its  sharpness  and 
by  reason  of  other  natural  properties.  It  Is 
probably  tme  that  no  other  buildliv  sand 
in  the  country  Is  shipped  to  places  so  distant 
as  the  sand  from  tbe  Kansas  river.  Only  a 
limited  portion  of  tbe  people  of  the  state  can 
gain  access  to  the  stream  and  enrdse  the  nat* 
ural  right  of  taking  this  valuable  natural 
product  from  the  stream  itself.  In  Kansas 
all  the  leglaiative  power  that  tbe  people  pos- 
sess is  vested  in  the  Legislature;  and  the  Leg^ 
iBlature  In  its  vrlsdom  may  have  believed  that 
tbe  benefit  of  the  wbtde  people  and  their 
ri^ts  to  enjoy  this  natural  product  could 
best  be  conserved  by  Imposiiv  a  royalty  upon 
tbe  taking  of  sand  from  the  river  for  com- 
mercial purposes,  rather  than  to  permit  aand 
companies  Uke  the  defendants  to  have  unlim- 


ited rfibts  tbMn.  Hie  court  is  well  aware 
of  the  fact  that  tbe  state  of  Oklahoma  Is 
leasing  for  royalties  the  oil  beds  beneath  the 
Arkansas  river  (United  States  v.  Mackey, 
snpca),  and  tbat  In  ni^idy  of  tbe  states  tbe 
rlfl^t  to  prospect  and  obtain  the  oil  and  other 
mineral  products  beneath  tbe  bed  of  tbe  pub- 
lic rivers  Is  a  valuable  one.  It  is  stated  in 
the  brief  of  the  Attorney  Cteneral  that  the 
atatea  of  Wisconsin,  BClnneeota,  and  Michi- 
gan receive  enormous  revenues  from  the  sale 
of  iron  and  cottpve  ore  taken  from  the  beds 
of  tbe  navigable  lakes  of  tbose  states.  We 
have  not  examined  tbe  statntea  or  dedsicms 
for  tbe  purpose  of  inquiring  Into  the  nuttter, 
but  can  see  no  reason  why  emcb  rlgbta  might 
not.  be  exercised  by  the  states.  The  state  Is 
the  absolute  owner  of  the  beds  of  the 
streams.  It  holds  the  title  in  trust  for  all 
the  people  and  subject  to  the  right  of  the  fed- 
eral government  with  respect  to  navigation. 
It  is  not  onr  province  to  consider  the  wisdom 
or  exi>edlency  of  the  law  passed  by  the  Legis- 
lature, but  we  think  It  Is  within  the  power 
of  the  atate  to  conserve  the  use  of  the  prod- 
acts  of  these  streams  for  the  benefit  of  all 
the  people  by  exacting  a  royalty  for  the  bene- 
fit of  the  state.  The  state  owns  the  sand 
and  recognizes  the  right  of  every  person  to 
take  freely  what  he  needs  for  his  own  use, 
but  regnlres  those  who  engage  in  the  business 
for  profit  to  pay  a  royalty  for  the  benefit  of 
all  the  people.  In  Sanborn  r.  People's  Ice 
Co.,  82  Minn.  43,  44,  84  N.  W.  641,  51  L.  R.  A. 
829,  83  Am.  St  Rep  401,  it  was  held  that, 
while  the  taking  of  ice  from  pnbUc  waters 
was  one  of  common  right,  It  was  a  right  only 
for  irersonal  use  and  did  not  extend  to  an  ice 
company  which  was  cutting  and  removing  Ice 
for  shipment  and  sale  in  distant  markets  for 
commercial  purposes. 

In  the  case  of  State  v.  Pacific  Guano  Co.. 
22  S.  (X  61.  the  Supreme  Court  of  South  Caro- 
lina upheld  the  power  of  the  state  holding 
the  title  to  the  beds  of  tidal  waters  In  trust 
for  all  the  people,  to  dispose  of  phosphate 
beds  as  tbe  Legislature  might  deem  best  for 
her  citizens,  and  a  statute  by  which  the  state 
granted  rights  to  different  companies  to  mine 
in  these  beds,  imposing  penalties  on  those 
who  undertake  to  do  so  without  BU<*  license, 
was  held  valid.  A  similar  case  was  that  of 
Coosaw  Mining  Co.  v.  South  Carolina,  144  U. 
S.  650,  12  Sup.  (X  689.  36  L^  Ed.  537.  The 
caae  involved  the  validity  of  an  act  of  the 
Legl^tnre  granting  exdualre  rights  in  a 
corporation  to  mine  In  the  beda  of  the  Coo- 
saw river,  and  to  remove  phosphate  rock  and 
deposits.  The  power  of  the  state  to  exact 
royalttes  for  tbe  exercise  of  such  privileges 
was  not  disputed. 

The  defendants,  not  having  shown  any  ti- 
tle or  right  to  the  bed  of  iQie  streams,  are 
not  in  a  position  to  object  to  tbe  manner  in 
whidi  tbe  state  seeks  to  use  and  dispose  of 
itb  righte  therein.  In  United  States  t. 
Chandler-Dunbar  COb.  228  U.  S.  68,  S8  Sup. 
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Ct.  667,  57  L.  Bd.  1063,  It  was  held  that,  in- 
asmuch as  the  defendant  had  no  property 
right  In  the  river  which  baa  been  "taken," 
it  was  not  interested  in  the  qaestion  of  the 
power  of  the  gOTenuuent  to  sell  the  surplus 
water. 

It  is  suggested  in  the  briefs  of  the  Attorn^ 
General  that  we  might  sustain  the  law  as  an 
e^rcise  by  the  Legislature  of  Its  imwer  of 
regulation,  but  we  do  not  care  to  rest  the 
dedsion  upon  grounds  which  would  require 
the  court  to  disregard  facts  of  which  It 
takes  notice  (State  t.  EeUy,  71  Kan.  811.  81 
Pac.  450,  70  L.  B.  A.  4S0,  6  Ann.  Oas.  298) 
concerning  the  drcomatances  and  conditlana 
existing  at  the  time  the  act  was  passed.  AU 
persons  well  informed  with  the  history  of  the 
discnsdon  at  the  time  know  that  the  princi- 
pal object  sought  to  he  acoomplidied  waa  to 
add  to  the  rerwne  of  the  state;  and  there 
is  nothing  in  the  act  Itself  Indicating  that  the 
question  of  regulatlfm  Is  not  merely  incident- 
al to  the  main  purpose  of  rerenue. 

The  deftodants  claim  that  the  stote  law  is 
Ineffective  as  against  a  permit  which  they 
hold  from  the  United  States  antborldng 
them  to  dredge  sand  from  the  Kansas  river. 
The  pomlt  amounts  to  nothing  more  than 
ctmsait  that,  so  tar  as  the  right  of  the  gov- 
ernment to  control  the  stream  for  the  pur- 
poses of  navigation  la  onuemed,  the  defend- 
ants may  continue  dredging.  In  this  req>ect 
It  is  not  unlike  the  permits  or  licenses  issued 
by  the  internal  revenue  department  authoriz- 
ing persons  to  engage  in  the  sale  of  Intoxicat- 
ing liquors  in  Kansas.  It  has  never  been  sup- 
posed that  such  a  permit  furnishes  Immunity 
to  the  holder  frtan  prosecution  for  a  violation 
of  our  prohibitory  laws. 

[8]  The  legislative  history  of  chapter  250 
shows  that  it  was  legally  adopted  by  the 
Legislature.  The  original  bill  was  known  as 
House  BUI  No.  219.  It  was  read  three  times 
In  each  branch  of  the  Legislature  and^  on 
separate  days.  The  main  objection  to  the 
manner  of  Its  passage  Is  that  In  the  Senate 
the  Judiciary  committee  simply  rei>orted  a 
substitute  for  House  Bill  No.  219.  It  ap- 
pears, however,  that  the  substitute  was  ger- 
mane to  the  title  and  that  exactly  the  same 
result  could  have  been  accomplished  by  re- 
turning the  original  bill  and  recommending 
its  passage  with  the  amendments.  The  pre- 
cise question  was  before  the  Supreme  Court 
of  Tennessee  In  a  recent  case.  Southern  R. 
Co.  V.  Memphis,  126  Tenn.  267,  page  293,  148 
S.  W.  662,  page  668  (41  L.  R.  A.  [N.  S.]  828, 
Ann.  Cas.  1913B,  153).  The  language  of  the 
court  In  disposing  of  the  contention  Is  so  per- 
tinent that  we  adopt  and  approve  it  In  the 
optnloQ  It  was  said:  "It  is  said  the  commit- 
tee on  municipal  affairs  simply  reported  a 
substitute  for  House  Bill  No.  175.  The  dis- 
tinction sought  to  be  made  between  re[>ortlng 
a  substitute  bill  and  an  amendment  by  sub- 
stitution is  more  fanciful  than  real.  As  stat- : 
ed,  the  title  of  the  bill  remained  the  same, 


and  the  substitute  offered  for  tbe  ordinal  is 
germane  to  the  title,  and  la  otharwlse  unob- 
JectlonablA  The  bill  cannot  be  destroyed 
upon  a  mere  matter  of  terminology.  If  It 
were  competent,  as  la  oonceded*  fi>r  the  oils- 
inal  bUl  to  have  been  amffiuled  by  nibsata- 
tion,  80  as  to  ingraft  upon  It  ttw  same  matter 
that  was  contained  in  the  substitate  bill,  we 
can  see  no  substantial  reason  why  it  Is  not 
just  as  permissU>lft  to  offer  the  same  subject* 
matter  under  the  original  title  as  a  snbetitoto 
tor  the  original  bUL" 

Whatever  role  may  obtain  In  other  states. 
In  Kansas  "an  aaolted  statute  Imports  ab. 
solnte  verity  and  la  omcliaAve  erldenee  of 
the  pasB^  of  the  act  and  of  its  vaUdi^, 
unless  ttie  Jonmala  of  the  L^lshtture  show 
afllrmatlvtiy,  <deaTly,  oraidaslvely,  and  be- 
yond all  doubt  Oat  the  act  was  not  passed 
r^larly  and  legally,  and  this  rule  appUes  to 
the  title  as  well  as  to  the  body  of  the  act** 
State  V.  Andrews.  64  Kan.  474,  syL  1.  67  Pac. 
870. 

The  title  to  the  act  Is  as  follows:  "An  act 
relating  to  the  sale  and  taking  of  sand,  oil, 
gas,  gravel,  mineral  and  any  natural  prod- 
uct whatsa«ver  from  the  bed  of  any  river 
which  is  flie  property  of  the  state  or  any  Is- 
land therein,  and  relating  to  the  taking  and 
sale  of  hay,  timber  and  other  products  of 
lands  lying  In  the  bends  of  such  rivers ;  pre- 
scribing certain  powers  and  duties  of  public 
officers  in  relation  thereto;  and  prescribing 
penalties,  and  repealing  Inconsistent  legisla- 
tion." 

Under  the  authority  of  State  v.  Barrett, 
27  Kan.  213 ;  State  r.  Brooks,  74  Kan.  175, 
85  Pac.  1013;  Bank  v.  Pearce,  76  Kan.  408, 
92  Pac.  S3;  and  decisions  cited  in  the  opin- 
ions In  those  cases— It  must  be  held  that 
the  title  contains  but  one  subject  and  is 
broad  enough  to  cover  every  provision  con- 
tained in  the  act    It  would  be  sufficient  if 
the  title  had  read,  "An  act  relating  to  the 
sale  and  taking  of  sand  from  public  streams 
within  the  state."    Whether  the  Legislature 
may  provide,  as  section  8  of  the  act  purports 
to  do,  that  certain  evidence  shall  be  prima 
facie  proof  of  a  fact  material  to  be  estab- 
lished in  order  to  warrant  a  conviction  In 
a  criminal  case,  need  not  be  determined. 
No  such  question  is  involved  here.    Were  tt 
conceded  that  the  Legislature  has  no  such 
power,  it  could  avail  the  defendants  noth- 
ing.   It  is  expressly  provided  In  section  9 
of  the  act  that,  if  any  provision  be  held  un- 
constitutional, the  Judgment  shall  not  affect 
the  other  provisions,  and  without  this  pro- 
vision it  would  be  our  duty  so  to  declare. 
The  certificates  of  the  officers  of  the  House 
and  Senate  with  the  presumptions  which 
will  be  indulged  in  favor  of  the  regularity  of 
the  act  are  sufficient  to  show  that  It  vras 
presented  to  the  Governor  within  proper 
time  and  duly  signed.  Alkman  v.  Eldwards. 
55  Kan.  751,  42  Pac.  366.  30  L.  B.  A.  149. 

[7]  The  oontenthm  that  the  act  attempti 

Digitized  by  Google 


Utah)  ORPHECS  VAUDZVIIXB  CO.  r.  OLATTON  INV.  CO. 


668 


to  conftr  Jndld&I  power  npon  eteentlTe  of- 
fleers  Is  anawered  by  numerotis  dedeloiui 
which  need  not  be  reviewed.  The  execatlve 
connell  is  an  a^mlidstratlva  bod7i  uid  U  Is 
wen  aettled  tbat  the  LeglBlatvre  may  create 
atSBOtita  to  carry  laws  Into  effect,  and  tbat, 
w&ere  Judgment  or  dlaeretlon  Is  ezerdsed  as 
a  mere  Incident  to  a  mlnlatertal  power,  tbere 
ts  no  commlngUnff  of  Jndldal  and  execu- 
tlve  powers.  State  r.  Bailway  Co.,  76  Kan. 
467,  92  Pac  606,  and  cases  dted  tn  the  opin- 
ion. 

We  have  considersd  all  of  defendants  nn- 
merons  ohjeetioiu  to  the  act  of  1918,  and 
find  no  ground  npcm  whldl  we  wonld  be  jns- 
tlfled  In  declarlxv  It  repugnant  to  the  G<m- 
Btttatton  of  the  state;  and  since  the  defend- 
ante  nem  acquired  either  by  grant  or  pre- 
Sfntption  any  light  or  title  to  Oke  bed  «f  the 
Kansas  liw,  nor  any  right  to  the  sand  In 
the  bed  and  channel  of  the  stream,  ttw  act 
does  not  d^nrlve  them  of  any  pn^erty  rights 
and  cannot  be  considered  as  In  conflict  with 
any  of  the  pxorlslona  at  the  Gonstltatlon  of 
the  United  States. 

rme  defendant  F.  J.  Schwarti  is  In  ho  wiv 
Intensted  In  this  UUgatlon,  since  It  appears 
that:  he  has  rolnntarlly  paid  the  n^ltles 
without  protsst  His  motion  la  snstalned, 
and  the  action  will  be  dlsmlssBd  as  to  him 
and  Jndgmsnt  giran  In  his  teTor  for  costs. 
As  to  aU  the  other  defendants,  Jn^ment 
will  be  cBtsrad  for  the  plaintiff,  and  the  per- 
emptory writ  win  be  allowed.  All  the  Jns* 
tioes  concorring. 


OBFHEUS  VAUDBTILLB  CO.  t.  CI*ATT0N 
INV.  CO.    (No.  2520.) 

(Supreme  Coart  of  Utah.  A^  13,  1914.  Be^ 
bearing  Denied  May  9.  19140 

1.  BirXDENOB   {|  417*)  — Paboi,  Btidsivcs  — 
Aaamxiam  fob  uasb  —  ComrniGnoii — 

pBOTXSIOnS  AS  TO  FCBHKHINO. 

Under  a  contract  for  the  conatruction  and 
lease  of  a  theater  bailding,  providine  that  de- 
fendant Aoald  completely  equip  it  In  accord- 
ance with  the  architect's  specifications  to  be 
approved  by  plaintiff,  where  neither  the  con- 
tract nor  the  architect ,  specified  what  should 
constitute  the  eqaipment,  evidence  of  qualified 
witnesses  tltat  an  asbestos  cnrtain,  a  ticket 
office,  a  brass  rail  for  such  office,  a  gridiron, 
and  rigging  loft,  chairs,  and  decorations  for 
ceiling  and  walla  were  asual  and  necessary 
parts  of  the  equipment  was  admissible. 

fBd.  Note.— For  other  cases,  see  Evidence, 
rent.  Dig.  H  1874-1899;  Dec  Dig.  f  417.*1 

2.  ComBAOrS  (I  303*)~BUILDINOft~PEBn>Bl[- 

jurcE— AOT  or  ABoBmor—AomtDOiiiT  nnt 

ISABE— BTTILOIHO  PLAHS. 

Under  a  contract  whereby  defendant  was 
to  build  and  eqnip  and  lease  a  theater  building 
to  plaintUf,  provuiay  tbat  it  should  be  equlp- 

Sd  to  accordance  with  specificatioBs  which,  in 
ct,  were  prepared  as  the  work  progressed,  the 
architect's  failure  to  prepare  complete  spectfica- 
dons  of  equipment  snch  as  fixtures  and  decora- 
tiooa,  wUch  were  the  last  thingB  done  lo  eom- 


?>IetiDg  the  building,  did  not  reheve  defendant 
rom  his  obligation  tu  famish  aoch  items  of 
equipment  as  wen  shown  to  be  usual  and  neces- 
sary, 

[E}d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  K  1409-144S;  Dec.  Dig.  |  80S.*] 

Stranp,  J,,  dlssenttttg. 

Arateal  from  District  Court;  Salt  Laks 
County;  M.  L.  Bltcble.  Judge. 

Action  by  the  Orpheus  VaudeTille  Compa- 
ny against  the  Clayton  Investmoit  Company. 
Judgment  for  i^alntlfl,  and  defoidant  ap- 
peals. AlBrmsd. 

See^  also,  128  Pac  676. 

This  Is  an  action  for  damages  for  breach 
of  contract  The  cause  was  tried  to  a  Jury 
who  returned  a  verdict  for  plaintiff,  here- 
after referred  to  as  Vaudeville  Company,  in 
the  sum  of  94,664.48.  From  the  Judgment 
rmdered  on  the  verdict,  defendant,  hereafter 
referred  to  as  Clayt(ffk  ComiUtty,  ^peals. 
The  cue  was  before  this  court  on  a  former 
appeaL  OriAeus  Vaudeville  Co.  v.  Clayton 
Inv.  Co.,  128  Pac.  075. 

The  patttes  to  the  action,  on  April  7,  VXS,  * 
wtered  Into  a  contract  in  writing,  whldi,  so 
far  as  matwlBl  here,  is  as  follows:  "The 
party  ot  the  first  part  [Clayton  Company] 
herc^fy  agrees  to  completely  build,  erect,  and 
equlp,atthecostof  the  party  of  the  first  part. 
In  accordance  with  plans  and  spedflcatlons 
to  be  prepared  by  ArcMtect  O.  M.  Neuhanssi, 
at  tile  oKpense  of  the  parly  of  the  flnrt  part, 
which  plans  nnd  spedflcatlons  sball  first  be 
annroved  bf  th»  partr  of  the  second  part, 
a  theater  butldfng,  which  shall  be  erected 
on  that  certain  piece  of  land  Situated  In 
Salt  Lake,  Utah,  and  desoibed  as  follows 
[deecriblng  a  piece  of  land  on  State  street 
between  First  and  Second  South  streets]. 
*  •  *  The  party  of  the  second  part  shall 
not  have  the  right  to  require  the  expenditure 
by  the  party  of  the  first  part  ot  more  than 
thirty  thousand  ($30,000)  dollars  for  the  erect- 
ing and  equipping  of  said  building  and  en- 
trance; but,  in  ease  the  said  party  of  the 
first  part  shall  expend  more  than  thirty 
thousand  ((30,000)  dollars  in  erecting  and 
equipping  said  building  and  entrance,  the 
party  of  the  second  part  sliall  not,  because 
of  said  greater  ncpendlture,  be  required  to 
pay  any  more  rent  for  the  said  premises 
than  is  above  provided,  nor  stiall  the  party  of 
the  second  part  t»e  required  to  pay  any  por- 
tion of  said  additional  expenditure.  •  «  • 
The  party  of  the  first  part  further  agrees 
that  said  building  and  entranoe  shall  be  com- 
pleted and  equipped  In  all  particulars  In  ac- 
cordance with  said  plans  and  specifications 
on  or  before  the  1st  of  October,  A.  D.  1906." 

The  Clayton  Clompany,  at  the  time  the  con- 
tract was  entered  into,  executed  a  lease  of. 
the  premises  to  the  Vawfevllle  Company. 
TI%e  lease,  which  Is  In  the  usaal  and  cm-  - 
tomary  form  of  such  instruments,  provided,' 
among  other  things,  that  the  Vaudeville  Com- 


*9iir  otbsr  goms  see  sam*  topic  and  mcUoh  NUMBBB  In  Dso.  Dts.  ft  Am.  Dls.  Kay-No.  SeiiM  *  Rsp'r  Indszw 
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pany  "Bball  baTe  and  hold"  the  premlsee 
trom  October  1,  1905,  ontU  October  1.  1918. 
The  contract  and  lease,  each  of  wMch  was  in 
dapllcate,  were  placed,  together  with  an  es- 
crow agreement.  In  a  local  bank.  The  Clay- 
ton Company  deposited  its  certified  check  for 
{10,000  with  the  contract  and  lease  in  escrow. 
The  escrow  agreement  provided,  among  other 
things,  that  "the  said  certified  check,  togeth- 
er with  one  copy  of  the  said  lease,  shall  be 
delivered  to  the  party  of  the  first  part  np<Hi 
compliance  by  it,  on  or  before  October  10, 
1906.  wltb  all  the  terms  of  the  said  Inclosed 
contract    and    plans    and  Q>eclflcatlons, 

*  *  *  and  one  copy  of  said  lease  shall 
thereupon  be  delivered  to  the  party  of  the 
second  part  If  the  party  of  the  first  part 
shall  fiill  to  comply  with  all  the  terms  and 
conditions  of  said  contract  on  or  before  the 
10th  day  of  October.  1006,  the  contents  of 
this  envelope  are  to  be  delivored  to  the  party 
of  the  second  part  on  the  let  day  ot  No- 
vember. 1905." 

While  the  building,  according  to  Uie  con- 
•tract,  was' to  have  been  erected  and  eqidpped 
on  or  before  October  1,  1905,  owing  to  the 
contemplated  structure  being  enlarged,  there 
were  several  extensions  of  time  granted,  and 
hence  It  was  not  turned  over  to  the  Vaude- 
ville Company  until  December  26th.  It  is 
alleged  in  the  complaint:  "That,  in  erecting, 
building,  and  equipping  said  theater  build- 
ing In  aooordance  with  said  contract,  it  was 
necessary  and  essential,  In  order  that  the 
same  could  be  used  for  theatrical  perform- 
ances, that  the  same  should  be  equipped  with 
an  asbestos  curtain,  a  ticket  office,  and  brass 
nil  for  same,  a  gridiron  and  rigging  loft,  a 
manager's  office,  48  chairs  for  theater  boxes 
and  ataUs,  and  ceiUng  and  wall  decoratkHU, 
■U  of  which  defendant  at  all  ttmes  knew, 

*  *  *  but  that  defendant  failed,  ncfflect- 
ed,  and  refused  to  perform  said  contract  on 
its  part  to  be  performed  as  hereinabove  set 
out."  It  is  tnrther  alleged  "that,  In  («der 
to  ctnnplete  Qu  erection  and  eqolpmeat  ot 
the  said  building,  and  In  order  to  put  the 
building  In  such  conditi<m  that  It  wonld  be 
a  theater  building  where  theatrical  perform- 
ances .might  be  given,  and  which  It  became 
neceMftry  for  the  plaintiff  so  to  do^  and  be< 
cause  of  the  fidlnn  tut  defendant  to  peKftnm. 
its  duties  under  said  contract,  •  «  *  the 
plaintiff,  betwem  the  25th  day  ct  December. 
1905,  and  the  Ist  day  of  F^ruary,  1906,  was 
compelled  to  and  did  equip  the  same  with 
an  aritestos  curtain,  tldcet  ofBce,"  etc  "st 
an  expeaaa  and  cost  to  it  of  92,018.85,  and 
that  on  or  about  the  1st  day  of  July.  1906, 
It  expended  in  wall  decorations  the  further 
sum  of  $2,000."  It  is  also  alleged  in  the 
complaint  that:  "Because  of  the  delay  In 
erecting  said  buUdli^  the  said  lease,  by  in- 
terlineation, was  changed  so  as  to  provide 
that  the  term  should  begin  January  1,  1906. 
and  oontlnne  for  a  pniod  of  ten  years  from 
that  date;  that  said  lease  so  changed  was 


by  defwdant  herein  offered  to  the  plaintiff 
herein ;  that  •  •  •  the  plaintiff  protest- 
ed and  objected  to  the  defendant,  and  did 
accept  said  lease  under  protest,  *  «  * 
not  waiving  any  of  its  rights  under  said 
agreement ;  *  *  *  that  on  and  prior  to 
the  25tfa  day  of  December,  1905,  this  plain- 
tiff was  under  a  large  forfait  amounting  to 
$2,600  to  third  parties  in  the  event  that  It 
failed  to  open  the  theater  for  a  theatrical 
p^ormance  on  the  night  of  December  25. 
1905;  •  •  •  that  on  or  about  said  25th 
day  of  December,  1905,  and  upon  being  no- 
tified by  defendant  that  said  building  was 
fully  completed  and  ready  for  occupant?, 
plaintiff,  because  and  on  accoont  of  said 
forfeiture  to  third  parties,  and  in  order  to 
avoid  the  same,  took  possession  of  the  same 
from  defendant  under  protest,  and  after  ob- 
jecting to  the  same  as  aforesaid." 

Defendant,  in  its  answer,  amraig  otba 
things,  alleged:  "That  on  or  about  the  25th 
day  of  December.  1906,  tfalnUff  and  the  said 
defendant,  by  mutual  consent,  abrogated  and 
rescinded  any  and  all  contracts  theretofore 
existing  between  them  respecting  the  erec- 
tion, equipment,  or  adornment  of  the  theater 
building  mentioned ;  •  *  »  that  said  sc- 
tion  was  taken  by  and  between  the  parties 
hereto  for  and  in  consideration  of  the  execu- 
tion and  delivery  of  the  defendant  to  tbe 
plaintiff  of  a  lease  ot  the  said  building  in 
tbe  condition  In  which  the  same  at  that  date 
was,  and  the  said  lease  was  then  and  there 
accepted  by  tbe  plaintiff  from  the  defend- 
ant, and  the  said  plaintiff  did  then  and  there, 
in  consideration  of  the  restdsslon  and  abro- 
gation of  all  contracts  theretofore  existing, 
and  in  consideration  of  tb»  executlim  of  said 
lease,  enter  Into  the  possession  and  enjoy- 
ment of  said  building  under  tbe  lease  thod^ 
granted ;  *  *  *  Qiat  therein  all  negotia- 
tions, contracti,  agreements,  and  obligations 
theretofore  pending  between  tbe  parties  were 
terminated  and  by  express  agreement  held 
for  naught,  and  all  expenditures,  outlay^  and 
expenses  incurred  by  the  plaintiff  In  con- 
nection with  said  bnildlng  ainoe  the  said 
date  have  been  and  are  at  the  sole  cost  <tf 
said  plaintiff." 

Plaintiff  Introduced  evidence  toidlng  to 
show  that,  soon  after  it  took  pnsnmnlciii  of 
the  boildliig.  It,  at  its  own  expense,  made  tlw 
decoratlona,  furnished  and  installed  the 
equipment  moitioned  in  the  comfdalnt  The 
case  was  tried  to  a  Jury,  who  returned  and 
rendered  the  following  spedal  v«dlct: 

"(1)  Was  an  adnstos  eartaln  an  eseeotUl 
part  ot  the  equipment  ot  tlie  theater?  If  »• 
what  was  Its  value  at  the  time  it  was  placed 
In  the  theater?    Answer:    Tes;  $365. 

"(2)  Was  a  ticket  office  an  essential  part 
of  the  equipment  of  the  theator?  If  so,  what 
was  its  value  at  the  time  it  was  placed  in  tbe 
theater?   Answer:  Tes;  $177. 

"(3)  Was  a  brass  rail  for  the  ticket  office 
an  essential  part  ot  the  equi[Hnait  of  tbe 
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theater?  If  so,  wlut  w&b  Its  value  at  the 
time  It  was  placed  in  tibe  theater?  Answer: 
Yes;  »10. 

"(4)  Were  a  gridiron  and  rigging  loft  es- 
sential parts  of  the  equipment  of  the  theatn? 
If  so,  what  was  their  value  at  the  time  they 
were  placed  In  the  theater?  Answer:  Yes; 
«78S. 

"(S)  Were  forty-eight  chairs  for  theater 
boxes  and  stalls  an  essential  part  of  the 
eqalpment  of  the  theater?  If  so,  what  was 
their  value  at  the  time  they  were  placed  in 
the  theater?  Answer:  Yes;  no  claim  al- 
lowed. 

"(6)  Were  decorations  for  the  ceiling  and 
wall  an  essential  part  of  the  eaulpment  of 
the  theater?  If  so,  what  was  their  value  at 
the  time  they  were  placed  in  Qie  theater? 
Answer:   Yes;  $2,000." 

From  the  judgment  rendered  on  the  ver- 
dict, the  Clayton  Company  appeals. 

Pierce,  Orltcblow  ft  Barrette,  of  Salt  I/afee 
City,  for  appellant.  Gustin,  Gillette  &  Bray- 
ton,  of  Salt  Lake  City,  for  respondent 

Mccarty,  C.  J.  (after  stating  the  facts  aa 
at>oTe).  The  first  question  presented  by  the 
appeal  relates  to  the  admission  of  evidence 
offered  the  YaadevUle  Company  showing 
that  the  company  was  under  contract  and 
bond  with  a  third  party,  which  contract  and 
bond  provided  for  a  forfeit  to  such  party  in 
case  the  company  failed  to  open  the  theater 
in  question  on  December  20^  190&  Counsel 
for  appellant  contend  that  this  evidence  was 
Inunatezial,  aa  it  in  no  way  related  to  tlie 
contract;  or  to  the  alleged  breadi  thereoi^ 
upon  which  this  action  Is  predicated,  and 
was  therefore  pmjndiciaL  It  is  evident  that 
respondent  pleaded  the  coi^ract,  btmd.  and 
forfeit  it  was  ondor  to  a  third  party  as  mat- 
ter of  indnoement  only.  Appellant,  in  its 
answer  among  other  things,  alleged  that  re- 
spondent, by  entering  Into  the  possession  of 
the  bnilding,  thereby  terminated  **all  prior 
negotiations,  contracts,  agreements,  and  ob- 
ligations theretofore  pending  between"  It  and 
ai^iellant.  The  evidence  complained  of  tend- 
ed to  explain  and  elucidate  the  drcumstancea 
under  which  respondent  accepted  and  went 
into  possession  of  the  building  before  It  was, 
as  it  contends,  decorated  and  equipped  as 
provided  In  the  contract  We  think  the  evi- 
dence was,  under  the  circumstances,  proper- 
ly admitted. 

The  contract  provided  that  respondent 
could  not  compel  appellant  to  expend  In  erect- 
ing, completing,  and  equipping  the  building 
and  entrance  thereto  more  than  $30,000.  Ap- 
pellant conld,  however,  under  the  contract, 
expend  more  than  $30,000  in  erecting  and 
equipping  the  bnilding  for  use  as  a  theater, 
bat  could  not  compel  respondent  to  pay  any 
portion  of  any  expenditure  It  might  make  in 
excess  of  $30,000.  Nor  could  it  Increase  tile 
rent  of  the  building  to  respondent  because 


of  any  additional  expenditure.  The  evidence 
shows  that  it  cost  appeUant  from  $50,000  to 
$70,000  to  erect  and  put  the  building  in  the 
condition  It  was  when  respondent  went  Into 
possession.  It  Is  contended  that,  since  ap- 
pellant expended  more  than  $30,000  In  erect- 
ing and  equipping  the  building  for  use  as  a 
theater,  and  since  "respondent  received  a 
building  worth  nearly  twice  as  much  as  it 
had  expected,  or  that  appelant  was  obliged 
to  build,"  respondent  cannot,  as  matter  of 
law,  recover  for  any  expenditure  made  by  it 
in  decorating  or  equipping  the  building  for 
the  uses  for  which  It  was  intended.  We 
think  the  provision  of  the  contract  limiting 
the  amount  that  appellant  was  required  to 
expend  in  erecting,  completing,  and  eqi^p- 
ping  the  building  for  use  as  a  theater  is  plain 
and  unambiguous.  Under  this  provision  of 
the  contract,  appellant,  in  order  to  limit  the 
cost  of  the  building  and  the  equipment  to 
$30,000,  could  have  erected  a  much  less  elab- 
orate structure  than  the  one  it  did  erect,  and, 
as  stated  by  counsai  for  respondent,  it  "conld, 
to  bring  the  cost  of  the  theater  down  to  the 
figures  named,  place  in  material  and  work- 
nuinsblp  inferior  to  fliat  which  respondent 
might  desire^  It  could  •  •  «  have  dec- 
orated the  theater  In  water  colors  rather 
then  oiL  It  could  (and  did)  fnmtoh  imitar 
tion  rather  than  real  leather  chairs,"  etc. 
Appelant  was,  however,  under  the  contract, 
bound  to  erect,  comply  and  equip  a  build- 
ing suitable  for  the  use  for  which  it  was  in- 
tended. This  assignment  is  without  merit, 
and  is  therefore  overmled. 

CI]  The  contract,  in  graieral  terms,  provid- 
ed that  appeUant  should  "comfdctely  bnlld 
and  equip"  a  theatw  building  "In  accordance 
with  plans  and  specifications  to  be  prepared 
by  Architect  C.  M.  Nenhausen,  •  •  • 
which  plans  and  spedflcationi^'  were  to  be  ap- 
proved by  respondent  Neither  the  contract 
nor  the  plans  and  q)eciflcationa  spedOed 
what  should  constitute  the  equipment  of  the 
theater  building.  It  seems  that  the  plans 
and  Bpedflcatlons  were  prepared  by  the  ar- 
chitect as  the  work  in  erecting  the  building 
progressed,  and  that  a  complete  set  of  plans 
and  spedfications  were  never  prepared  by 
the  architect  Witnesses  who  were  shown  to 
be  skilled  In  reading  plans  testified  that  the 
plans  prepared  by  the  architect  for  the  con- 
struction of  this  building  indicated  that  dec- 
orations were  intended.  Respondent  called 
several  witnesses,  all  of  whom  were  shown 
to  be  qualified  to  testify  as  to  what  constitut- 
ed equipment  for  a  theater  building.  These 
witnesses  testified  that  the  following  Items 
are  an  essential,  in  fact  a  necessary,  part  of 
the  equipment  of  a  building  used  as  a  the- 
ater: Asbestos  curtain;  ticket  office;  brass 
rail  for  ticket  office;  gridiron  and  rigging 
loft;  chairs;  and  decorations  for  ceiling  and 
walls.  It  Is  contended  on  behalf  of  appel- 
lant that  the  court  erred  In  admitting  this 
evidence.  We  do  not  think  sou  As  the  par- 
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tlcnlar  Items  constituting  equipment  tor  the 
theater  building  are  not  set  forth  In  detail  In 
the  contract,  nor  Indicated  In  the  plans  and 
specifications,  it  was  proper  fOr  respondent  to 
introduce  evidence  tending  to  show  what 
items  are  usually  and  necessarily  Included  la 
the  equipment  of  a  theater  building. 

[Z]  It  is  also  contended  on  behalf  of  appel- 
lant that,  as  the  contract  provided  that  the 
building  should  be  completed  and  equipped 
"in  accordance  with  the  plans  and  specifica- 
tions," and  that  since  the  plans  and  spedfica- 
catlons  do  not  provide  for  any  of  the  Items 
above  mentioned,  appellant  was  not  legally 
bound  to  supply  them.  There  would  be  much 
force  to  this  contention  if  a  complete  set  of 
plana  and  spedflcations  had  been  prepared 
and  submitted  to  and  approved  by  respond- 
ent, and  as  approved  had  been  followed  by 
appellant  In  constructing  and  equipping  the 
building.  But  that  la  not  this  case.  As  here- 
inbefore stated,  the  plans  and  spedflcations 
were  prepared  b7  the  architect  as  the  work 
on  the  building  progressed.  It  appears  ttiat 
t3ie  decorating  and  painting  of  the  walls  and 
c^lng,  and  putting  In  the  fixtures  and  appli- 
ances mentioned,  were  the  last  things  done 
and  necessary  to  be  done  In  preparing  the 
building  fcx  the  uses  tor  i^lch  it  was  erected 
and  for  wUdi  It  was  Intended.  The  failure 
of  the  architect  to  pmpaxe  complete  plans 
and  speclflcationa  of  the  hnlldlng  and  the 
equipment  cannot  reUeve  appellant  from  Its 
obllgattons  as  fixed  by  the  contract 

The  judgment  Is  affirmed.  Bespondmt  to 
recover  costs. 

TRICK,  J.  I  concur  wlfli  Uie  OHIBF  JUS- 
TICE. I  feel  constralned,-howeTer,  to  briefly 
state  the  principal  reasons  upon  wUdi  I  base 
my  concurrence  in  the  afllrmance  of  the 
judgment  They  are  these: 

The  particular  provision  of  the  contract 
existing  between  the  parties  which  Is  involv- 
ed, and  which,  In  my  Judgment  must  control 
this  decision.  Is  as  follows:  "The  party  of 
the  first  part  [appellant]  hereby  agrees  to 
completely  build,  erect,  and  equip,  at  the  cost 
of  the  party  of  the  first  part,  in  accordance 
with  plans  and  specifications  to  be  prepared 
by  Architect  C  M.  Nenhausen,  at  the  ex- 
pense of  the  party  of  the  first  part,  which 
plana  and  specifications  shall  first  be  ap- 
proved by  the  party  of  the  second  part,  a 
theater  building,"  etc.  The  theater  build- 
ing was  wected  by  appellant;  but  It  is  con- 
tended by  respondent  that  it  was  not  com- 
pletely equipped  as  provided  in  the  contract. 
Appellant's  answer  to  this  contention  Is  that 
it  was  required  to  bulM  and  equip  a  theater 
building  only  according  to  certain  plans  and 
specifications,  and  not  otherwise.  Further, 
that  tile  plans  and  specifications  as  provided 
do  not  deelgnate  the  things  sued  for  by  re- 
spondent as  constltatlng  a  part  of  the  equli>- 
ment  of  the  building.  If  the  provision  of 
the  contract  had  been  compiled  wlUi  by  ap* 


pellant  In  famishing  plans  and  specifications, 
its  answer  to  respondent  as  indicated  above 
might  be  decisive  of  the  whole  controversy. 
It  conclusively  appears,  however,  from  the 
evidence  that  appellant  failed  to  comply  with 
the  contract  In  that  it  did  not  famish  com- 
plete plans  and  specifications  for  the  equip- 
ment of  the  theater  building.    While  per^ 
haps  there  Is  nothing  said  to  that  effect 
yet,  to  my  mind,  it  la  quite  clear  that  re- 
spondent waived  or  did  not  insist  on  that 
part  of  the  contract;  but  It  did  not  waive 
and  has  always  instated  upon  the  part  which 
required  appellant  to  "completely  build,  erect, 
and  equip"  the  theater  building.  Tbia  latter 
provision  contemplated  a  building  complete 
In  itself,  and  one  that  was  complete  for  use 
as  a  theater— a  complete  "show  house,"  U 
you  please.   Appellant  In  my  Judgment  cin- 
not  now  shield  Itself,  as  it  Is  attempUng  to 
do,  behind  its  own  negligence  In  not  iMx»vid- 
Ing  a  complete  set  of  plans  and  spedflcationa 
from  wbldi  it  could  be  precisely  determined 
by  any  one  Just  what  the  character  of  ttie 
equipment  spoken  of  in  the  contract  should 
ha    Appellant  had  agreed  to  conqdet^ 
eqidp;  but  It  had  fttlled  to  specify  the  char- 
acter of  the  eqiUpment  although  I  think  It 
was  Its  duty  to  fami^  plans  In  wUdi  each 
was  contained.   Had  it  done  so  respondent 
then  could  have  eltba  approved  or  disappror- 
ed  the  equipment  proposed  in  snch  plans.  As 
the  matter  was  left  respondent  had  no  voice 
In  the  matter.   The  mere  taxt,  therefore^ 
that  appellant  flailed  to  fnmlsh  audi  plans, 
In  my  Jndgmcsit  cannot  he  availed  of  by  it 
as  on  excuse  tor  not  completely  egnipiriiv  the 
bnildlng,    Appellant  having  fftlled  both  in 
providing  plans  and  equipping  the  hnlldlng 
tor  use  as  a  theater,  respondent's  only  re- 
course was  to  estabHiOi,  If  it  could,  wbat  con- 
stituted equipment  of  a  ttieater  bnildbig 
such  as  was  erected  by  appellant  The  tact 
that  the  character  of  tite  equipment  may  have 
been  left  in  doubt  Is  of  no  consequence 
since,  if  that  was  so,  It  was  so  because  of 
appellant's  fault  in  not  tornlshlng  the  neces- 
sary plans  and  spedflcations  in  which  the 
character  of  the  equipment  was  spedfled.  1 
think,  therefore,  that  it  cannot  now  invoke 
the  rales  which  would  govern  in  ordinary 
cases.  If  appellant  agreed  to  equip  the  build 
Ing,  and  decorations  constituted  a  part  d 
such  equipment,  and  that  it  did  so  was  found 
to  be  the  case  by  the  Jury,  it  cannot  now 
complain  If  it  is  required  to  pay  for  rea 
sonable  and  fitting  decorations  for  a  theatei 
building  of  the  kind  which  It  erected  u 
shown  in  this  case.    The  evidence  Is  con- 
clusive, I  think,  that  the  decorations  placed 
In  the  building  by  respondent  were  shown  to 
be  proper  and  reasonable  In  every  respect, 
including  cost.    I  can  see  no  reason,  there- 
fore, why  appellant  should  not  be  compelled 
to  comply  with  all  the  terms  of  its  contract 
whether  expressed  or  necessarily  Implied. 
The  objections  now  urged  by  appellai)^  ^ 
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reason  of  Its  conduct  as  above  stated,  bare 
been  stripped  of  tbelr  legal  force  and  effect, 
and  for  tbat  reason  it  now,  by  tbe  verdict 
and  Jndgmait,  is  merely  reQulred  to  comply 
with  the  proTlaloiiB  of  its  own  contract 

STRAUP,  J.    I  dissent.   A  chief  point  of 
difference  relates  to  decorations.   By  the  re- 
spondent It  is  contended  that  nnder  tbe  con- 
tract the  appellant  was  required  to  decorate 
the  walla  and  celling  of  the  building.  Ap- 
pellant disputed  that,  and  further  claimed 
that  the  contract  In  such  particular  was  am- 
blguons.    It  made  no  decoratioDS.    Tbe  re- 
spondent, when  It  took  possession  of  the 
bnUdiug,  at  Its  own  expense  of  ?2,000,  deco- 
rated the  walla  and  celling.  The  Jury  allow- 
ed It  that  sum  for  that  purpose.   The  only 
provision  of  the  contract  which  in  any  re- 
spect can  be  said  to  relate  to  or  Include  dec- 
orations is:   The  appellant  "agrees  to  com- 
pletely bnlld,  erect,  and  equip,   •   •   ♦  In 
accordance  with  plans  and  speclflcatlons  to 
be  prepared  by"  a  designated  architect,  and 
to  be  approved  by  respondent,  "a  theater 
building.*'    To  properly  ascertain  the  terms 
of  the  contract  requires  a  consideration  of 
both  tbe  contract  and  tbe  plans  and  specifi- 
cations.  They  must  be  read  and  considered 
tf^ether.   There  is  nothing  In  the  contract 
itself  concerning  the  subject  of  decorations, 
nor  Is  there  anything  in  tbe  specifications; 
but  on  the  plans  are  certain  marks,  mostly 
pen  point  dots,  some  short  curved,  and  some 
horizontal,  lines  of  different  shading,  all 
made  by  the  architect  when  tbe  plans  were 
drawn  by  bim.   These,  the  respondent  con- 
tmds.  Indicate  decorations  and  the  places 
where  they  were  to  be  made  on  the  walls  and 
ceiling.    The  appellant  contends  th^  were 
only  put  on  the  drawings  to  give  them  a  fin- 
ished i^peanince.  That  Is  all  there  is  to  indi- 
cate that  anything  was  agreed  upon  or  stip- 
ulated concerning  decorations.  Tlie  marks  or 
scrolls  do  not,  in  «r  by  themselves,  indicate 
or  resemble  anything.  They  can  be  said  to 
Indicate  a  finished  appearance  of  the  draw- 
ingSi  otf  treating  them  as  aymboll(»l.  to 
represent  anything,  decorations,  Mmmings, 
equipments,  structnras,  or  anything  else  one 
might  imagine  coold  be  put  up  at  tbe  places 
indicated      the  marks,  or  the  character  of 
the  walla,  or  the  material  out  of  whidi  they 
were  to  be  constructed,  one  thing  at  one  place 
and  a  wholly  dlfloent  thing  at  another.  If 
treated  as  symbols  of  decorations,  there  la 
nothing  to  indicate  the  description,  charac- 
ter, or  quality  of  them,  whether  to  be  in  met^ 
al  work,  plaster  work,  leather,  tapestry,  wa- 
ter  colors,       or  what  not   We  tbas  have 
ba«  a  donble  ambiguity;  one  as  to  what 
was  meant  and  Intended  by  tbe  marks,  and, 
if  decorations,  then  as  to  ttuix  Character  and 
quality.     The  respondent  was  permitted, 
over  appellant's  objections,  to  resort  to  parol 
evidence.   I  think  It  doubtful  as  to  whether 
tbe  contract,  though  oonaidered  In  connection 


with  the  plans,  shows  thai  the  parties  agreed 
upon  anything  with  respect  to  decorations,  or 
in  any  particular  stipulated  concerning  such 
a  subject  Though  it  be  conceded  It  was 
competent  by  parol  to  show  what  was  meant 
and  Intended  by  the  marks  on  the  plans,  still 
the  fnrther  questions  are  as  to  whether  the 
proffered  and  admitted  evidence  over  the  ap- 
pellant's objections  was  competent  for  that 
purpose,  and,  most  of  all,  whether  tbe  testi- 
mony when  BO  adduced  sufficiently  aided  tbe 
ambiguity  to  ascertain  with  reasonable  cer- 
tainty what  wsM  meant  and  intended  by  tbe 
parties  respecting  decorations  as  expressed 
by  their  contract  These  can  best  be  consid- 
ered by  reference  to  the  questions  propound- 
ed to  the  witnesses  by  tbe  respondent  and 
tbe  answers  made  by  them,  all  of  which  were 
received  over  the  appellant's  specific  and 
timely  objections.  A  witness  was  called  by 
the  respondent,  and,  after  showing  that  he 
was  "a  practical  architect  of  four  years'  ex- 
perience," a  graduate  of  a  correspondence 
school,  and  that  be  bad  drawn  plans  for  and 
constructed  as  many  as  two  theaters,  one  at 
Salt  Lake  Olty,  tbe  other  at  Calgary,  was 
shown  the  plans  upon  which  the  marks  ap- 
peared. He  had  nothing  whatever  to  do  with 
preparing  or  drawing  them,  and  was  asked 
nothing  respecting  the  architect  who  bad  pre- 
pared or  drawn  them,  and  notbing  as  to  his 
acquaintance  or  association  with  him,  nor  as 
to  his  knowledge  of  the  architect's  method  of 
indicating  decorations  cm  drawings,  nor  as 
to  the  m^bod  or  manner  decorations  by  ar- 
chitects are  usually  or  generally  indicated. 
Looking  at  the  plans,  the  witness  was  asked: 
"Q.  BeferrLng  to  the  ni>per  portion  of  the 
prosc^um  BXiSx  or  sounding  board  as  you 
have  described  It.  I  will  ask  what  the  scroll- 
work upon  that  Indicates.  A.  It  Indicates 
decorations.  *  •  *  I  can't  teU  what  kind 
of  deccvatlons  from  this  plat  The  scroll 
work,  vpoa  the  proscoaium  arch  Indicates  dec- 
orations, I  cant  say  what  kind.  The  plana 
show  decorations  on  the  aide  of  the  prosc^- 
um  arch,  the  sounding  board,  the  arches 
above  the  boxes,  the  panels  on  the  tide  of  tbe 
auditorium,  the  celling  in  the  balcony,  and 
the  tsmt  face  of  the  balcony.  I  cannot  de- 
termine  from  the  plans  what  kind  of  decora- 
tions was  Intended.  Q.  From  your  experience 
as  an  architect,  what  kind  of  decorations 
might  be  placed  upon  the  proscoilum  arch, 
tlie  auditorium,  the  sounding  board,  and  the 
boxes  of  the  theatw  such  as  the  Orpbenm 
Theater  In  Salt  lAke  City?  A.  Decorations 
might  consist  of  stucco  work,  plaster  ct 
parts  cast,  and  reUef  work,  could  be  in  stamp- 
ed model  work,  embossed  paper,  water  colors, 
or  oil  relief  work.  Water  color  relief  work 
done  in  stencil  would  be  cheapest  Q.  I  wiU 
ask  you  whether  or  not.  In  your  opinion  as 
an  architect,  from  the  experience  which  you 
have  bad  in  building  theaters,  examination  of 
theaters  tbrou^ont  tbe  United  States,  If 
^000  would  be  a  reasonable  price  for  dec- 
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oiftting  the  Interior  of  tbe  Orj^ienm  Theater 
In  Salt  Lake  City  In  water  colors?  A.  Yes; 
I  da"  This,  as  Is  seen,  was  not  even  based 
on  anr  knowledge  of  the  witness,  nor  upon 
any  assumed  hypothesis,  as  to  ttie  descrip- 
tion, character,  or  Quality  of  the  decorations 
made  by  the  respondoit.  Then,  too,  the 
whole  question  without  such  a  basis  was 
tried,  not  to  the  court  and  Jury,  but  to  the 
witness. 

A  contrac^r  of  experience  was  also  called 
and,  being  shown  the  plans,  teatifled:  "I 
don't  know  what  those  marks  about  the  pro- 
scenium arch  Indicate ;  t^hey  look  Uke  decora- 
tions. Q.  I  will  ask  you  If  those  plans,  or 
plans  similar  to  those,  were  submitted  to 
you  as  a  building  contractor  in  the  regular 
course  of  your  business,  and  you  found  upon 
tb»  proscenium  arch  figures  and  lines  and 
Indicatiws  such  as  you  find  upon  these, 
what,  in  your  opinion,  would  they  indicate? 
A.  They  would  indicate  some  kind  of  decora- 
tion, I  would  not  be  able  to  tell  what  kind. 
Q.  Where  would  you  go  to  find  out  what  kind 
of  decorations  were  meant?  A.  I  would  go 
to  the  architect  In  charge  of  the  work. 
«  *  *  The  decorations  might  be  paint, 
water  colors,  plaster,  or  leather.  •  •  • 
Qb  In  your  oplnicm  as  a  builder  and  arcbl- 
tect,  wha(  bind  of  decorations  would  be  in- 
dicated by  these  plans  here?  A.  To  decorate 
and  to  comply  with  this  drawing,  It  might 
be  done  with  water  color,  or  oil  paint,  or 
plaster.  Water  color  would  be  the  cheapest 
It  would  be  Impossible  to  tell  from  that  [the 
plans]  what  It  did  main.  It  could  be  stucco 
work,  pressed  paper,  plaster  of  parte,  or  vari- 
ous other  kinds."  He  further  testified  that 
tbe  walls  were  not  decorated  by  tlie  appel- 
lant, uid  that  the  decorations  were  made  by 
respondent  He  was  further  asted:  "Q.  In 
the  manuer  bi  which  the  theater  was  deco- 
rated, I  will  ask  yon  whether  or  not  you 
know  that  the  way  it  was  (tecorated  was  tbe 
cheapest  or  Uie  most  expensive,  or  what  was 
the  relative  cost?  A.  It  was  decorated  In 
about  as  cheap  a  way  as  It  could  be  done. 
It  was  done  in  water  color.  Q.  I  will  ask 
you  whether  or  not  in  your  experience  as 
a  builder  and  contractor,  and  also  from  your 
experience  and  ezamlnatlou  of  other  theaters 
throughout  the  United  States,  and  your  ex- 
perience in  regard  to  decorating  buildings 
generally,  whether  or  not  the  sum  of  f 2,000 
was  a  reasonable  sum  for  the  decoration  of 
the  Orpheum  Theater  in  Salt  Lake  City, 
Utah,  in  water  colors?  A.  I  think  tbat  was 
a  reasonable  sum." 

StUl  another  witness  was  called,  who  tes- 
tified: "I  tUnk  I  am  competent  to  determine 
what  are  necessary  equipments  of  a  theater. 
Q.  I  will  aak  yon  whettier  or  not,  in  your 
experience  as  a  builder  and  contractor,  and 
also  from  your  experience  In  building  tbe 
Orpheum  Theater  in  Los  Angeles  and  the 
(Hie  now  bdng  erected  In  Salt  Lake,  you  are 
able  to-  state  whether  or  not  decorations  are 
a  necessary  jiart  of  tbe  equipment  of  a*  ttie- 


ater  which  Is  to  be  built  and  to  fully  erect 
and  equip?  A.  Tes."  Uptm  being  shown  the 
plans,  he  testified  that  they  "duvw  decora- 
tions around  tbe  proeceninm  arCh  and  sound- 
ing board,  over  the  boxes  on  ^ttatt  dde  and 
over  the  door";  but  be,  as  tbe  other  wit- 
nesses, was  unable  to  tell  what  kind  ot  dec- 
orations was  Intended  or  meant 

These  rulings  are  aU  complained  of.  And 
tbe  further  complaint  Is  made  that  the  testi- 
mony so  received  did  not  help  qr  core  tbe 
ambiguity.  Though  It  be  conoaded  tluit  parol 
evld^ce  was  admissible  to  eqtlaln  the  am- 
biguity, stUl  I  am  Clearly  ot  the  (pinion  tbat 
this  testimony  waa  impropwly  reo^ved.  I 
tblnk  it  would  have  been  ctHnpetent  to  show 
by  parol  that  the  marks  were  used  by  tbe 
andiitect  pr^iarlng  and  drawing  tbe  plans  to 
Indicate  decoratlwis,  ot  that  It  waa  his  haUt 
or  custom  in  preparing  plana  to  so  Indicate 
decoratlonB,  or  tbat  In  tbe  trade  or  profes- 
sion It  was  usual  or  customary  for  archltectB 
to  80  indicate  decorations,  or  that  tbe  marks 
in  tbe  tr^de  or  profession  had  such  a  defined 
or  understood  meaning.  Had  aacb  evidence 
been  adduced,  then  It  might  be  inferred  that 
the  architect  in  preparing  and  drawing  the 
plans  had  so  regarded  and  used  the  marks, 
and  hence  tliat  tlie  parties  so  regarded  and 
understood  them.  But  nothing  of  that  Und 
was  shown.  Here  the  witnesses  were  but 
called  and  shown  tbe  plans  and  asked  what 
the  marks  Indicate.  Tliey  replied,  decora- 
tl<»ui  of  some  sort  As  well  could  thv  have 
beoi  permitted  to  say  that  the  dots,  the  pen 
points,  indicated  "Septonber  Mom"  in  water 
color,  the  curved  lines  "Psyche  at  the  Well" 
In  tempera,  and  tbe  scrolls  "Cleopatra-  Meet- 
ing Antony"  in  olL 

And  then  I  think  It  also  clear  that  bj 
many  ot  the  questions  propounded  to  them, 
the  witnesses  were  required  and  permitted  to 
usurp  the  province  of  the  court  and  Juir 
by  drawing  omclusions  of  law  and  fact  up- 
on which  tbe  decision  of  the  case  vlOi  te- 
spect  to  the  Issue  relating  to  decorations  de- 
pended, and  in  most  Instances  were  allowed  to 
give  their  opinion  as  to  the  cost  of  the  d«- 
orations,  without  a  showing  that  they  had 
knowledge  of,  or  without  stating  to  them,  tbe 
character  and  quality  of  the  deooratioiiB 
made  by  the  respondent  They  but  answered 
tbat  the  decoratiouB  as  Indicated  on  tlie 
plans,  the  description,  character,  or  quality 
of  which  was  intended  neither  of  tbem  could 
tell,  would  cost  y2,00a  And  for  these  rea- 
sons were  the  questions  also  objectionable. 

But,  after  all  this  testimony  was  addaced, 
in  what  way  did  It  help  or  cure  the  ambi- 
guity? All  tiie  witnesses,  testifying  on  the 
subject  but  testified  that  the' marks  indicated 
some  sort  of  decorations,  but  were  unable 
to  tell  the  description,  dharacter,  or  qnaUtj 
of  them,  or  what  decorations  were  intended 
or  meant  With  tte  aid  of  the  testhnooy 
what  more  Information  had  the  court  and 
Jury  as  to  the  Intent  of  the  parties  with  n- 
spect  to  decorations  as  »|mssed  by  ttdr' 
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etmtract?  Bdng  but  Informed  that  lome  sort 
of  decorations  was  Intended,  bat  notblng  to 
show  tbe  description,  charaicter,  or  quality 
of  tbem,  bow  can  the  contttct  In  sach  par- 
ticular be  enfbrced,  or  bow  can  it  be  told 
when  it  was  performed  In  such  respect  and 
when  not?  I  think,  therefore,  that  the  parol 
evidence  In  no  way  aided  the  amblgDlty,  and 
tliat  the  contract  was  as  uncertain  and  In- 
definite after  the  evidence  was  received  as 
before. 

Bat  the  respondent  further  argues  that  ft 
was  entitled  to  an  allowance  for  decorations 
under  tbe  clause  of  tbe  contract  "to  complete- 
ly build,  erect,  and  eqnl^'  the  Uieater,  ir- 
re8i)ectlve  of  plans  or  specifications,  that  dec- 
orations of  some  sort  were  a  necessary  part 
of  its  equipment,  and  that  It  was  not  "com- 
pletely equipped"  without  them.  The  parties 
made  no  such  contract.  Its  plain  provisions 
are  "to  completely  build,  erect,  and  equip" 
the  tlieater  "In  accordance  with  plans  and 
specifications  to  be  prepared  by"  a  designated 
architect,  and  to  be  approved  by  the  respond- 
ent. So  the  parties  did  not,  by  their  contract, 
merely  stipulate  that  the  appellant  should 
"completely  build,  erect,  and  equip"  a  thea- 
ter, but  should  so  build  one  'in  accordance 
wltb  plans  and  specifications,"  etc.  Hence 
must  we,  as  the  parties  themselves  stipulated, 
looK  to  tbe  plans  and  specifications  to  ascertain 
bow  the  theater  was  required  to  be  equipped. 
When  we  look  to  them  we  find  nothing  con- 
cerning decorations,  unless  the  marks  on  the 
plans  Indicate  decorations,  which  leads  to 
the  ambiguity.  If  they  do  not  Indicate  dec- 
orations, then  none  are  provided  for;  If 
they  do,  then  Is  tbe  stipulation  in  such  re- 
spect, tphough  considered  with  the  testimony 
adduced  by  tbe  respondent,  so  uncertain  and 
ambiguous  as  to  be  incapable  of  perform- 
ance or  enforcement. 

It  further  Is  argued  that  complete  plana 
and  specifications  were  not  furnished  by  the 
appellant,  and  for  that  reason  should  the 
contract  be  considered  Independently  of  tbe 
clause  that  the  theater  was  to  be  equipped 
in  accordance  with  the  plans  and  specifica- 
tions. All  I  And  to  support  the  contention 
that  complete  plans  and  specifications  were 
not  furnished  Is  this:  The  president  of  tbe 
respondent  company  upon  the  stand  was  ask- 
ed: "Were  any  full,  complete  plans  ever  sub- 
mitted to  you,  or  how  did  you  get  them?" 
This  was  objected  to  as  calling  for  a  conclu- 
sion. The  question  was  withdrawu,  and  the 
witness  asked  how  many  times  he  "saw  dif- 
ferent plans  and  specifications,  that  Is,  a 
piece  here  and  there."  He  answered:  "Well, 
the  plans  were  gotten  out  Just  as  the  work 
proceeded.  There  never  was  a  full  set  of 
plans.  The  plans  were  gotten  out  as  the 
work  proceeded  for  special  work."  Another 
witness  for  tbe  respondent,  the  contractor, 
testified  In  response  to  questions  asked  by 
counsel  tor  respondent:  "Did  be  [the  arclii- 
tect]  as  architect  ever  furnish  you  a  complete 
set  oC  plans  and  eveclfications;''    He  an- 


Bwa>ed:  "Well,  he  furnished  a  completa  let 
before  we  got  tiirougb,  but  not  until  we  about 
got  throogb;"  that  a  complete  set  at  plana 
and  spedflcations  were  not  furnished  before 
the  work  commenced;  "tb^  came  al<nig  aa 
they  were  required  *  *  *  as  a  contrac- 
tor there  was  a  set  of  plans  famished  oa,  a 
blue  print  of  them."  But  no  claim  was 
made  that  the  plans  and  spedflcattons  aa 
and  when  they  were  furnished  were  not  ap- 
proved by  the  respondent,  or  that  It  with  re* 
spect  to  tbem  made  any  objections^  nor  la  it 
claimed  by  any  one  that  the  contract  In  such 
particular  was  in  any  manner  modified  or 
changed  by  any  kind  of  an  agreement,  ei- 
ther express  or  implied.  It  was  competent 
for  tbe  parties  to  modify  or  change  thdr 
contract  and  build  the  theater  without  plans 
or  spedficationa  But  they  did  not  do  that 
Further,  tbe  only  claim  made  with  respect 
to  Incompleteness  of  the  plans  and  spedflca- 
tions relates  to  the  subjects  of  an  asbestos 
curtain,  a  gridiron,  and  a  rigging  loft,  a 
brass  rail,  a  ticket  office,  and  a  manager's 
office,  and  chairs.  These,  the  respondent  con- 
tends, should  have  been,  but  were  not,  in- 
dicated on  the  plans  or  spedflcations,  be- 
cause, as  it  asserts,  they  are  necessary  equip- 
ments of  a  completed  theater.  But  on  the 
record  I  do  not  find  anything  to  show  that 
the  respondent  objected  to  the  plans  or  sped- 
flcations because  any  of  these  things  were  not 
Indicated  on  the  plans  or  spedflcations.  It 
did  not  try  its  case  on  any  such  tbeory.  It 
tried  it  on  the  theory  that  those  things  are 
necessary  equipments  of  a  theater  independ- 
ently of  the  plans  and  spedfications.  That 
is,  because,  aa  It  contends,  tbey  are  such 
necessary  equipments,  It  is  entitled  to  re- 
cover for  them,  r^^irdless  of  whether  tbey 
were  or  were  not  Indicated  or  provided  for 
on  the  plans  or  spedflcations,  or  regardless 
of  whetber  the  plans  or  spedflcations  fur- 
nished were  approved  or  objected  to  by  the 
respondent 

But  no  claim  was  or  Is  made  that  tbe  plans 
or  specifications  were  Incomplete  with  re- 
spect to  decorations.  Those,  the  respondent 
contends,  are  indicated  on  the  plans  by  the 
marks  and  scrolls  referred  to.  Of  course  it 
makes  the  further  claim  that  it,  under  the 
clause  of  tbe  contract  referred  to,  was  en- 
titled to  show  that  decorations  were  a  neces- 
sary equipment  of  a  completed  theater,  ir- 
respective of  the  plans  or  spedflcations;  but 
it  made  no  claim  that  the  plans  in  such  re- 
spect were  Incomplete,  or  that  it  had  not  ap- 
proved tbem,  or  that  the  contract  requiring 
the  theater  to  be  equipped  In  accordance  with 
plans  and  spedflcations  to  be  furnished  by 
the  architect  and  approved  by  the  respondent 
was  In  any  particular  changed  or  modified. 
Both  parties  concede  that  the  contract  be- 
tween them  was  and  Is  to  "completely  build," 
etc.,  a  theater  'In  accordance  with  plana  and 
spedflcations"  to  be  furnished  by' the  archi- 
tect and  approved  by  the  respondent.  Com- 
plete plans  were  furnished,  not  befo^  tbe 
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wqrk  commenced,  but  as  they  were  required. 
Uflder  the  plans  and  apedflcatlons  which 
wwe  furnished  was  the  theater  constructed. 

Is  no  dispute  as  to  that.  As  to  dec- 
oraiUons  the  re^^ndeot  contended  that  the 
plans  as  famished  prodded  tor  decorations ; 
that  the  marks  and  actoUs  Indicated  that,  to 
show  which  it  was  permitted  to  resort  to 
parol  evidence.  Bat  now  see  how  Uiis  mat- 
ter was  suhmitted  to  the  jury  for  its  special 
finding.  The  direction  in  such  particular  is: 
"Were  the  decorations  for  the  celling  and 
wall  an  essential  part  of  the  equipment  of 
the  theater?  It  so,  what  was  their  value  at 
the  time  they  were  placed  in  the  theater?" 
The  Jury  found:  "Yes;  |2,000."  The  pertl- 
noit  question  in  such  respect  was  not:  Were 
decorations  "an  essential  part  of  the  equip* 
moit  of  the  theater"?  for  that  was  not  the 
contract  of  the  parties.  Nor  was  the  di- 
rection In  such  particular  within  the  con- 
atmctlon  of  the  contract  put  upon  it  by  the 
court  In  its  instructions  to  the  Jury.  The 
cqort,  as  to  that,  diarged:  "The  court  (diarg- 
es  yoa  that,  if  you  find  that  the  plans  were 
not  drawn  for  the  purpose  of  showing  or  call- 
ing for  any  specific  or  ascertainable  decora- 
tion and  In  this  partlcolar  were  drawn  and 
constructed  only  for  the  purpose  of  showing 
where  the  decoration  might  be  put  If  it  were 
called  for  and  spedfled,  then  the  defendant 
was  not  under  obligation  to  decorate  the 
walls  of  the  theater  to  any  other  or  greater 
extent  than  they  were  decorated  In  accord- 
ance with  the  directions  shown  upon  said 
plans." 

The  pertin^t  question  was:  Were  decora- 
,  dona,  as  an  equipment  or  otherwise^  Indicat- 
ed or  provided  for  on  the  plans  and  speclfl- 
catlons,  and,  if  so,  what  were  the  character 
and  quality  of  them  and  the  reasonable  cost 
of  maldng  them?  Notwithstanding  the  re- 
spondent, to  support  its  contention,  adduced 
much  evidence  to  show  that  the  plans  did  In- 
dicate and  did  provide  for  decorations,  the 
appellant  to  the  contrary,  yet  the  matter  of 
decorations  was  submitted  to  the  Jury  tor 
a  special  finding,  independently  of  all  this 
testimony,  and  not  on  the  theory  of  whether 
the  marks  did  indicate  decorattons,  or  wheth- 
er the  plans  and  specifications  otherwise 
called  for  or  provided  for  decorations,  and, 
it  so,  the  character  and  quality  ot  them  and 
the  reasonable  cost  to  make  them,  but  on  the 
theory  of  whether  decorations  were  an  es- 
sential part  of  the  equipment  of  a  theatw 
Irrespective  of  the  plans  and  spedflcations, 
and  Independently  of  the  evidence  adduced  in 
respect  thereof,  and  directly  contrary  to  the 
charge  referred  to.  So  we  have  a  contract 
whldi,  It  it  at  all  jmrtalns  to  the  subject  of 
decorations,  is,  as  to  that,  to  say  the  least, 
ambiguous,  to  explain  which  the  parties  ad- 
duced much  evidence.  But,  after  the  evi- 
dence was  adduced,  the  matter  was  submit- 
ted and  determined  In  atter  disregard  and 
independently  of  such  evidence.  I  think  that 


wrouA  and  that  the  allowanoe  made  tor  dee- 
0  rations  cannot,  on  this  reaMCd,  be  npbeld. 
and  that  a  new  trial  ahonld  be  granted,  un- 
less the  respondent  remits  the  amoimt  award- 
ed for  decorations. 


UTAH  COMMBBCIAIi  &  SAVINGS  BANK  v. 
FOX  St  U    (No.  256a) 

(Snpreme  Court  of  Utah.    A^  lOL  1914J 

1.  Appeal  and  Ebboe  ({  1008*>— Futdikob— 
Opinion  of  Tbial  Coubt. 

The  opinion  of  the  trial  court  may  be 
looked  to  on  appeal  to  ascertain  tiie  reasons  for 
the  decision,  but  it  is  not  a  finding  of  any  bcL 

[Ed.  NotBL— For  other  cases,  sea  Appeal  and 

Error,  CtHxt  Dig.  U  3^&-^60.  39&-396a ; 
Dec.  hlg.  {  1008.*] 

2.  EviDKHCS    (i    383*)— Book  Ehiukb— 
Weight  or  Xvidbncb. 

Entries  in  books  of  a  par^  not  made  by 
any  person  wbo  knew  tlie  bets,  nor  made  at  the 
time  the  transactions  occarred,  but  lone  ther^ 
after,  and  not  bo  made  as  to  eKplain  themaelve*, 
have  but  litUe,  if  any,  probaave  force  as  eri- 
denoe. 

[Ed.  Note.— 1V)r  othor  cases,  see  BvfdoMc^ 
Cent.  Dig.  fii  1060-1677;  Dee.  Dig.  |  883.«1 

8.  APFEAL  AlTD  EUOE  (|  1009*)— FrSDZITaft- 
Bbvxbw. 

Under  the  Oonatitutlon,  appdlant  may,  ia 
a  suit  in  equity,  invoke  the  iudraaoit  of  tike  Su- 
preme Court  on  the  facts  and  the  law;  and 
where  the  findings  are  clearly  against  the  en- 
deuce,  or  when  the  Supreme  Gonrt  Is  ntWied 
that  the  presomption  ot  correctness  of  the  Ag- 
ings have  been  overcome  by  the  record,  the  Su- 
preme Court  must  make  or  direct  flnoiitKa  ac- 
cordiufi:  to  the  evidence  and  the  law  applicable 
thereto.t 

[Ed.  Note.— For  other  cases,  see  Appeal  mM 

Wr,  Cent.  Dig.  K  8870-^78;  Dea  EHg.  | 
1009.*] 

4.  Evidence  688*)— GBEoisiLirr  or  'Wn- 

SERB. 

The  testimony  of  an  nnimpeacbed  witspss 
not  contrary  to  the  usual  course  of  nature  or  for 
B(Hne  oibKt  reason  unworthy  of  belief,  muat  b« 
considered  by  the  court  In  determtnine  the 
facts. 

lEd.  Note^For  other  cases,  see  Rvidnuv- 
Cent.  Dig.  I  2487;  Dee.  Dig.  f  588.*] 

6.  Jttdokbnt  (|  278*)— Bhtbt— Caitoblia- 
noH  or  Debt  meboed  m  Judgment. 

The  trial  court  should  not  ^ter  judgment 
without  rcQuiring  plaintltE  obtaining  the  juil?- 
ment  to  produce  for  cancellation  ue  evidence 
of  the  debt  me^sd  In  the  Judgment. 

[Ed.  Note.— IV>r  other  cases,  see  JudnneDt, 
Cent  Dig.  II  M2-M6;  Dec  Dig.  1  276>] 

6.  BizxB  AND  Notes  (|  ^1*>— Pebbuhftion 
rsou  Possession. 

A  header  of  notes,  who  obtains  a  jadgment 
thereon,  has  no  legal  right  to  retain  possessioB 
of  the  notes,  and  any  presumption  aiiaing  fraa 
poBsesslon  la  without  any  foxes  as  to  him. 

[Ed.  Note.— For  other  cases,  see  BfOx  and 
Notes,  Cent  Dig.  H  1618-1648:  Dwb  Dig.  I 
491.*J 

7.  Pledobs   (I  44*)— PATHun  or  Dssr- 

RiOUTS  or  PiEDQEB. 

Where  a  note  secured  coHateraia  is  paid, 
the  collaterali  are  not  enforceable  in  the  hands 
of  the  holder  of  the  note. 

[Ed.  Note.— Fot  other  cases^  see  PledgH,  Cent 
Dig.  H  103-107;  Dec.  Dig.  |  44.*] 


•Far  othfr  cases  Me  Mine  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dlff.  Key-No.  Series  ft  Rap'r  iBdezw 

t  OampbaU  v.  Oowaaa.  36  Dtab.  S68,  100  Pae.  SST,  S>  U  R.  A.  (N.  &>  414,  If  Anik.OMfc 

Digitized  by  VJ^JUVTc 


Utab) 


T7TAH  OOMMEBCIAL  A 


SAVlNaS  BANK  v.  POX 


661 


&  Bxzxs  AHD  Notes  (I  EE27*)— Acnons— Pat- 

lOENT-r-BVIDENCE. 

Evidence  held  to  show  that  a  note  sued  on 
had  been  i»tid  before  the  commencement  of  tbe 
mctinn. 

IKd.  Note.— For  otlwr  cshi.  Me  BiUs  and 
Not«&  Cent.  Dig.  »  1817-^8gS:  Dec.  Dig.  S 
527.SJ 

9.  LillUTATIOZf  or  ACTIOnS  (i  41*)— GOUHTKB' 

CLAI U— LnriTATIONB. 

Where  money  paid  In  excess  of  what  should 
have  been  paid  on  a  debt  ooold  not  be  recovered 
because  of  tbe  bar  of  limitations,  a  counterclaim 
for  tbe  overpayment  was  barred,  so  tbat  a  Jndg- 
ment  tbraexor  could  not  be  sastaiued. 

[E^.  Not&— For  other  camt,  see  Umltation 
of  Actioiu.  Gent  Dig.     214,  SOS;  De&  Dig.  f 

Appeal  from  District  Goart,  Bait  Lake 
County;  T.  D.  Lewis,  Judge. 

Actttm  by  tbe  Utah  C<Hiimei<dal  ft  Sftrings 
Bank  against  Jesse  W.  Fox  and  others.  From 
a  Judgmoit  for  plaintiff,  defendants  appeal. 
Beversed  and  remanded*  with  directioiia 

Benjamin  F.  Johnson,  of  Salt  Lake  City, 
for  app^lanta.  Moyle  &  Van  Cott  and  A  B. 
Moreton,  both  of  Salt  Lake  City,  for  re- 
spondent. 

FBIGK,  J.  This  action  in  equity  was 
commaiced  to  foreclose  a  mortgage.  The 
case  is  here  on  a  second  appeal.  For  first  ap- 
peal see  40  Utah,  206,  120  Pac.  S40.  On  the 
first  appeal  we  stated  the  issues  folly  and 
shall  do  no  more  in  that  regard  than  to  refer 
to  that  opinion.  We  reversed  the  Judgment 
in  favor  of  the  plalntUf  on  the  first  appeal, 
and  upon  the  second  trial  the  court  again 
made  findings  and  entered  Judgment  against 
tbe  dsf^dants,  and  they  again  appeaL  It 
was  oontoided  on  the  last  hearing  that  in 
the  toxmer  opinion  the  facta  with  regard  to 
the  note  In  question  are  not  correctly  stated. 
In  view  tbat  the  promissory  notes  involved 
here  were  not  produced  In  evidence,  and  for 
the  reason  that  the  facts  were  not  clearly 
presented  in  the  record,  we  did  the  best  we 
conld  in  that  regard,  and,  so  as  to  be  sure 
not  to  mislead  any  one,  we  quoted  the  pre- 
dse  words  of  one  of  plaintiff's  witnesses 
with  respect  to  what  the  particular  note  in 
question  was  given  for.  See  120  Pac  842, 
rlgbt-hand  column.  Tbe  effect  of  the  testi- 
mony of  tbe  witnesses  on  the  last  trial  la 
snbstantSally  tbe  same  as  on  tbe  former,  ex- 
that  on  many  of  the  points  the  evidence 
is  much  more  explicit  than  it  was  on  the  first 
trial.  On  the  former  appeal  we  suggested 
that  the  trial  court  make  findings:  "(1)  What 
was  tbe  actual  consideration  for  the  note 
sued  od;  that  is,  was  it  or  was  it  not  given 
for  tbe  purpose  claimed  by  appellants?  (2) 
Were  tbe  two  Beck  notes  received  by  the  re- 
spondent bank  for  tbe  purpose  claimed  by 
the  appellants,  or  as  claimed  by  tbe  book- 
keeper? (8)  When  and  bow  did  the  claims 
arise  which  appellants  averred  in  their  coun- 
terclaim against  respontent?"  The  court 
made  findings  on  the  last  two  questions  but 


made  none  on  the  first  one,  except  that 
there  was  a  consideration  for  the  note.  We 
shall  state  tbe  facts  so  far  as  It  may  be  nec- 
essary to  Illustrate  tbe  points  decided. 

The  evidence  shows  that  on  March  1, 1892, 
the  appellant  Jesse  W.  Fox  and  L.  Q.  and  O. 
H.  Hardy  made  and  delivered  to  one  A  D- 
Young  five  promissory  notes  for  $4,000  each, 
thereby  evidencing  an  indebtedness  of  $20,- 
000.  Three  of  the  foregoing  notes  were  made 
payable  in  18  months  from  date,  one  in  15 
months,  and  when  the  other  \ras  made  pay- 
able, whether  In  a  shorter  or  longer  time,  is 
not  shown.  We  shall  assnme,  however,  that 
It  was  made  payable  in  15  months.  One  of 
said  notes  was  not  accounted  for  at  the  trial, 
and  no  one  seemed  to  know  what  became  of 
it  On  August,  11,  1892,  A  D.  Toung,  the 
payee  of  the  foregoing  five  notes,  made  and 
delivered  to  the  respondent  bank  his  one 
promissory  note  for  $20,000,  payable  in  90 
days  from  date.  In  said  note  it  is  recited 
tbat  the  maker  thereof  has  "deposited  as  col- 
lateral security  five  notes  of  L.  G.  Hardy, 
Jesse  W.  Fox,  Jr.,  and  O.  H.  Hardy  of  four 
thousand  each  and  note  of  John  Beck  of  sev- 
en thousand  five  hundred  of  the  nominal  val- 
ue of  twenty-seven  thousand  five  hundred 
dollars."  Tbe  evidence  also  ^ows  that  tbe 
payment  of  the  $20,000  note  was  further  se- 
cured by  a  mortgage  on  two  parcels  of  real 
estate  lying  in  the  block  immediately  north 
of  Brigham  street  and  west  of  State  street 
In  Salt  Lake  City,  and  also  by  1.000  shares 
of  Bullion-Beck  mining  stock,  which  at  the 
time  was  paying  considerable  dividends.  Tbe 
value  is  not  shown  of  either  the  real  estate 
or  mining  stock,  but  it  was  conceded  at  the 
trial  tbat  respondent  had  collected  a  consid- 
erable sum  as  dividends  on  the  stock,  and 
that  at  least  some  of  tbe  proceeds  derived 
from  such  dividends  should  have  been  cred- 
ited either  on  the  $20,000  note  or  on  the  five 
$4,000  notes;  and  the  testimony  indicates 
tbat  such  was  done,  although  no  indorse* 
ments  to  tbat  effect  are  shown  on  the  notes 
themselves.  In  making  the  computations 
herein,  we  have,  however,  excluded  the  divi- 
dends. What  the  proceeds  of  the  real  estate 
were  is  not  shown.  Apparently  matters  ran 
along  until  at  least  one  of  tbe  $4,000  notes 
was  about  to  mature  or  had  matured,  when, 
according  to  appellant's  testimony,  some  time 
in  the  early  part  of  July,  1893,  Fox  was  noti- 
fied by  the  respondent  bank  to  call  at  the 
bank  for  tbe  purpose  of  making  some  ar- 
rangements with  respect  to  the  payment  of 
the  notes  which  he  had  signed  with  the'two 
Hardys  as  aforesaid.  He  says  that  at  least 
one,  and  be  thought  two,  of  the  $4,000  notes 
had  been  paid  by  tbe  Hardys  or  by  one  of 
them  at  that  time.  He  went  to  the  bank, 
however,  and  says  that  while  there  he  made 
the  following  proposition  to  tbe  bank  re- 
specting bis  future  liability  on  tbe  Hardy- 
Fox  notes,  namely:  That  he  would  give  tlie 
bank  a  note  in  an  amount  equal  to  one  of  the 


*]ror  etbar  vaam  §m  nm*  tepio  and  Motion  NUHBBR  in  Dm.  Dig.  a  Atn.  Dig.  K«7-No.  8«i1«f  a  Rm^c  InOsna 

Digitized  by  VjOOQ 


662 


140  PACIFIC  BEPOBTBB 


(Dtah 


notes,  with  accrued  interest,  and  se- 
cure the  same  by  a  mortgage  on  some  real  es- 
tate he  owned  in  the  western  part  of  Salt 
Lake  City,  If  the  bank  would  dlschai^e  him 
from  aU  UabUity  on  the  other  $4,000  notes. 
He  says  that,  while  respondent  did  not  ac- 
cept his  proposition  on  that  day,  he  neverthe- 
less was  notified  In  a  few  days  thereafter 
that  It  had  accepted  bis  proposition,  where- 
uiKin,  on  the  13th  day  of  July,  1893,  he  and 
his  wife  went  to  the  office  of  respondent's 
attorney,  Mr.  C.  O.  Whlttemore,  and  then 
made  and  delivered  the  note  and  mortgage 
sned  on  In  this  action.  The  note  was  paya- 
ble to  M.  E.  Cnmmlngs,  the  cashier  of  the  re- 
spondent bank,  and  was  payable  on  or  before 
December  1,  1893,  with  10  per  cent  Interest 
from  date.  The  note  was  given  for  ¥4,147.77, 
which  represented  the  principal  and  accrued 
Interest  up  to  the  13tb  day  of  July,  1883,  of 
one  of  the  94.000  notes.  Fox  also  testified 
that  the  note  was  by  him  given  and  by  the 
respondent  received  in  full  satlsfactioQ  of 
his  liability  on  all  of  the  $4,000  notes.  He 
further  testified  that,  some  time  after  he  had 
made  and  delivered  the  note  and  mortage  in 
snit,  he  entered  Into  an  arrangement  with 
the  president  of  the  respondent  bank  where- 
by it  was  agreed  that  he  should  obtain  two 
certain  promissory  notes  which  he  then  own- 
ed, and  which  were  deposited  in  another  bank 
for  collection,  one  of  which  was  dated  April 
6,  1882,  given  by  John  Beck  for  fl,575,  pay- 
able In  one  year  to  the  order  of  Fox,  and  the 
other  given  by  the  same  payor  for  $6,250, 
payable  in  two  years  to  the  order  of  Fox,  and 
which  was  dated  August  24,  1892 ;  that  the 
respondent  should  collect  those  two  notes,  on 
the  smaller  one  of  which  it  seems  some  in- 
terest had  been  paid,  and  should  apply  the 
proceeds  as  collected  on  the  note  sued  on  un- 
til the  same  was  fully  [Mid.  Fox  farther  tes- 
tified that,  pursuant  to  this  agreement,  he 
deposited  the  two  Beck  notes  In  the  respond- 
ent bank,  and  the  Indorsements  made  by 
some  of  respondent's  employes  show  that  dur- 
ing the  year  1894  and  subsequent  thereto 
payments  were  made  on  those  notes.  The 
paymmts  on  the  notes  amounted  to  the  sum 
of  $0,357.35,  as  near  as  we  are  able  to  ascer- 
tain the  amount  from  the  Indorsements 
thereon. 

In  January,  18^,  respondent  commenced 
an  action  In  Salt  Lake  county  on  three  of 
the  $4,000  notes.  While  Mr.  Fox  was  made  a 
nominal  party  to  that  action,  yet  no  servloe 
of  summons  was  made  upon  him,  alttiongb 
he  was  always  in  Salt  Lake  Olty.  On  the 
2lst  day  of  February,  1895,  reegioDdeDt  ob- 
tained judgment  by  default  on  said  three 
notes  a^nst  L.  G.  and  O.  H.  Hardy,  two  of 
the  makers,  for  the  sum  of  $14,366.65;  the 
same  being  principal  and  accmed  Interest  np 
to  the  date  of  the  Judgment  We  ronark 
that  although  all  of  the  Hardy-Fox  notes,  as 
well  as  the  note  in  snU,  were  all  long  past 
dne  at  the  time  the  foregoing  action  was 
commenced  and  Judgment  obteined  as  afore- 


j  said,  yet  Mr.  Fox  was  not  sued.  No  explana- 
tion is  made  why  he  was  not  sued  in  1895 
with  the  other  makers  of  the  $4,000  notes, 
nor  why  uo  action  was  brought  against  Mm 
on  the  note  in  suit  which  was  then  past  due, 
nor  why  no  action  was  ever  commenced  on 
the  fourth  one  of  the  $4,000  notes.  These 
facta  are  important  only  as  tending  to  sos- 
tain  appellante'  contentlou  that  the  note  In 
suit  was  by  Fox  given  and  received  by  the  re- 
spondent bank  in  full  satisfaction  of  Fox'^ 
liability  on  aU  of  the  $4,000  notes.  In  view 
of  the  payments  made  to  respondent  on  the 
two  Beck  notes,  appellants  also  contend  that 
the  note  in  suit  was  paid  long  before  this 
action  was  brought  The  only  attempt  made 
to  meet  appellants'  evidence  by  respondent 
Is  by  having  recourse  to  certain  entries  in  ite 
bank  books,  from  which  it  is  contended  it  is 
made  to  appear  that  the  note  in  suit  was  giv- 
en as  additional  security  on  the  five  $4,000 
notes,  and  that  the  Beck  notes  were  not  re- 
ceived by  the  bank  for  the  purpose  testified 
to  by  Mr.  Fox,  but  that  they  were  owned  by 
the  bank.  Respondent  however,  did  not  In- 
troduce a  single  witness  who  knew  anytbljig 
about  the  transactions,  and  the  witoesses 
frankly  admitted  that  all  that  they  were  able 
to  do  In  the  matter  was  to  make  dednctlfins 
from  the  entries  in  the  books  favorable  to 
respondent's  contention.  The  deductions 
were  also  based,  to  some  extexit  at  least,  on 
the  usual  presumptions  that  arise  from  the 
fact  that  the  note  In  suit,  as  well  as  foar  of 
the  other  $4,000  notes,  were  still  in  the  pos- 
session of  respondent  Further  tliat  the  note 
in  suit  was  given  at  a  time  when  only  one 
of  the  $4,000  notes  had  matured.  The  trial 
court  adopted  the  theory  of  respondent's  wit- 
nesses, and,  while  no  judicial  findings  re- 
specting the  purpose  for  which  the  note  in 
suit  was  given  were  made  by  the  court,  it  did 
Judicially  find  that  the  Beck  notes  were  not 
deposited  with  respondent  for  the  purpose 
testified  to  by  Mr.  Fox,  but  found  that  said 
notes  belonged  to  the  respondent  bank. 

[1]  The  Judge,  in  giving  his  reasons  In  aa 
oral  opinion,  however,  also  held  that  the  note 
sued  on  was  not  given  in  satisfaction  of  Mr. 
Fox's  liability  on  the  $4,000  notes,  but  was 
given  either  as  additional  security'  for  all  of 
those  notes  or  In  payment  of  the  one  thai 
past  dtt&  But  the  Judge,  as  we  read  his 
opinion,  rather  inclined  to  the  view  that  it 
was  given  as  collateral  for  all  of  the  $4,000 
notes.  While  we  may  look  to  that  o^nlon 
to  ascertain  the  Judges  reasons  for  bis  deci- 
sion, yet  It  amounte  to  no  Judicial  Unding  of 
any  fact,  and  hen(»  has  no  Judicial  ^ect 
whatever.  It  Is  also  strenuously  argued  by 
respondent's  counsel  that  the  district  Judge 
saw  and  heard  the  witnesses,  and  that  be 
bad  the  right  to  believe  any'  one,  or  all,  or 
none,  of  them,  and  hence  his  findings  uid 
conclusions  should  not  be  disturbed  by  vs. 
While,  under  ordinary  drcomstanceB,  where 
there  is  a  conflict  in  the  testiffl<m7  of  the  wit- 
nesses who  testily  in  a  cata^  or  where  the 
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testimony  of  the  witnesses  is  more  or  lees 
Btrongly  contradicted  by  established  facts, 
eta,  the  contention  of  counsel  has  much 
lorce,  yet  in  the  case  at  bar  no  mch  ooudl- 
tions  preraU. 

[2]  Eren  tlie  entries  in  the  books  that  were 
produced  have  little,  If  any,  probative  force, 
since  In  most  instances  they  were  made  nel- 
titer  by  the  person  who  knew  the  actual 
facts  recorded,  nor  were  the  entries  made  at 
the  time  the  transactions  occurred,  but  were 
made  a  long  time  after  the  transactions  had 
taken  pl&c&  Not  axe  the  book  entries  such 
as  cleariy  explain  themselves,  so  that  one 
may  say  they  can  be  Implicitly  relied  on  as 
tending  to  establish  a  particular  fact  or  facts. 
Indeed,  under  the  ordinary  rules  of  evldmoe, 
those  entries  would  practically  be  of  no  pro- 
bative force  or  effect  whatever. 

[1]  Again,  counsel  overlook  the  fact  that 
tuider  our  Constitution  the  right  of  appeal 
la  absolute,  and  that  in  equity  cases  the  ap- 
I)eUant  has  a  right  to  Invoke  our  judgment 
on  the  facts  as  w^  as  upon  the  law.  We 
ther^ore  cannot  take  refuge  behind  the  find* 
legs  or  condDdoas  of  the  trial  court  and  ap^ 
prove  them,  whatever  th^  may  be,  upon  the 
ground  that  that  court  had  the  right  to  be- 
lieve or  to  disbelieve  the  testimony  of  a  wit- 
ness or  any  nnmb«  of  witnesses.  Where  it 
appears  to  as  that  the  findings  are  clearly 
against  the  evidence,  or  whai  we  are  satis- 
fied that  the  presumptions  respecting  the 
correctneas  of  the  findings  and  Judgment 
have  been  dissipated  by  what  is  made  to  ap- 
pear in  the  record,  it  is  our  duty  to  deter- 
mine what  the  findings  and  Judgment  should 
be,  and  we  must  thsa  make  or  direct  such 
findings  and  Judgment  which,  according  to 
the  evidence  and  the  law  applicable  thereto, 
In  OUT  Judgment  are  right  and  Just  Upon 
this  question  the  rule  applicable  to  equity 
cases  In  this  Jurisdiction  is  correctly  stated 
In  Campbell  v.  Oowans,  8S  Utah,  268,  100 
Pac.  897,  28  U  B.  A.  (N.  414, 10  Ann.  Gas. 
660. 

[4]  Appellants'  testimony  certainly  stands 
without  contradiction  by  any  of  the  witness- 
es; and  as  we  construe  the  record  evidence, 
what  litUe  there  Is,  It  corroborates  rath- 
er than  contradicts  tne  statements  of  Mr. 
Fox.  We  have  no  hesitancy  In  saying  that 
under  the  circumstances  of  this  case,  so  long 
as  Mr.  Fox's  testimony  stood  unlmpeached,  It 
vas  the  the  duty  of  the  trial  court  to  give  It 
due  and  proper  conslderatiOD  in  arriving  at 
what  the  findings  and  Judgment  should  be. 
The  rule  invoked  by  respondent's  counsel  does 
not  go  to  the  extent  that  the  court  may  ca- 
pridonsly  and  without  adequate  reason  re- 
fuse to  consider  the  testimony  of  any  of  the 
witnesses.  Unless  the  witness  Is  Impeached 
or  his  testimony  Is  against  the  ordinary  and 
usual  course  of  nature,  or  for  some  other  ade- 
quate reason  Is  clearly  not  worthy  of  belief, 
the  courts  are  botind  to  consider  It  in  arriv- 
ing at  their  conclusions.  No  aucb  reasons 
appear  In  Uila  reoord,  and  hence  the  testl- 
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mony  of  Mr.  Fox  should  have  been  consider- 
ed by  the  court  The  court  did  not  do  so, 
but  followed  some  theory  of  Its  own  which 
is  reflected  In  the  oral  opinion  we  have  re- 
ferred to.  While  the  oral  opinion  of  the  dis- 
trict judge  In  no  way  Is  binding  on  us,  yet 
we  have  carefully  considered  It,  and,  because 
of  the  Judge's  conclusions,  have  ^ven  the 
record  a  most  careful  scratiny. 

[6]  We  cannot  agree  with  the  judge  in  the 
deductions  he  makes  from  the  evidence.  For 
example,  he  arrived  at  the  conclusion,  but 
nevertheless  failed  to  judicially  so  find,  that 
the  note  sued  on  was  either  given  In  place 
of  one -of  the  ^000  notes  which  was  not 
found,  and  which  was  past  due  at  the  time 
the  one  in  suit  was  given,  or  else  that  it  was 
given  as  additional  collateral  security  for 
the  whole  series  of  said  notes.  We  think 
otherwise.  Fox  testified  tliat  at  least  one, 
and  probably  two,  of  the  $^000  notes  were 
paid  by  one  or  the  other  of  the  Hardys  be- 
fore appellant  made  the  arrangement  with 
reqiondent,  testified  to  by  falm,  and  before 
he  gave  the  note  In  question.  We  ttdnk  his 
testimony  that  at  least  one  of  those  notes 
was  paid  should  preralL  That  note  we  have 
assumed  became  due  In  IS  months,  and,  as- 
suming ttiat  It  was  paid  when  due,  the 
amount,  principal  and  Intoost,  was  fi^SOO. 
The  Judge  was  also  of  the  opinion  that  Vta^a 
testimony  could  not  be  b^ved  because^  If 
It  wm  tro^  tfa«i  he  would  have  paid  a  debt 
b^ore  it  matured.  In  this  coimectiffli  It  Is 
Insisted  that  the  presumption  la  that  cred- 
itors do  not  pay  before  tlielr  debts  matai& 
Grant  this,  and  yet  the  airanganmt  testi- 
fied to  by  Fox  la  certainly  a  matter  aitiretly 
within  the  range  of  probabUlttea.  Again, 
some  stress  was  laid  on  the  fact  that  at  least 
four  of  the  $4,000  notes  were  left  in  ttie  poa> 
session  of  the  respondent  If  the  Judges 
theory  la  the  correct  one,  namdy,  that  the 
note  In  suit  was  only  given  as  addltitmal 
collateral  aecarlty,  then  reqiondent,  as  a  ma^ 
ter  of  course^  would  retain  all  of  the  $4,000 
notes.  But,  under  the  (drcomstances  of  this 
case,  possession  of  notes  by  respond^t  has 
no  significance  whatevw.  The  evldoice  is 
without  dispute  that  respondent  had  obtain- 
ed Judgment  on  three  of  the  five  $4,000  notes 
on  February  21,  1895,  and  yet  It  had  posses- 
sion of  all  of  them  even  at  the  time  of  the 
trial  in  the  district  court  Here  we  thus  find 
three  notes  amounting,  with  interest,  to  the 
sum  of  $14,360.65,  although  merged  in  Judg- 
ment, still  in  the  possession  of  the  holder 
thereof.  In  many  jurisdictions  this  would  be 
an  impossibility,  since  the  courts  of  original 
Jurisdiction  would  not  enter  Judgment  with- 
out having  the  i>arty  produce  and  have  can- 
celed the  evidence  of  the  debt  which  was 
merged  into  the  judgment  This  case  illus- 
trates that  the  rule  Is  a  wholesome  one  and 
should  prevail  everywhere. 

[•]  Bespondent  had  no  legal  right,  tiiere- 
fbr^  to  retain  those  notes  after  judgment, 
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and  hmao  the  preanmption  arlsLog  from  their 
possession  Is  witboat  snj  ftwce  In  this  case. 
Tbe  possession  of  those  notea,  theitfore,  In 
no  way  affects  anwlUmts*  contentions, 
.^aln,  the  fact  that  the  note  In  salt  was 
made  payable  to  the  casUer  of  the  hank  In- 
stead of  the  hank  Itself  Indteates,  to  onr 
minds,  that  the  arrangemoit  was  Intended 
to  segregate  the  daim  against  apptilants 
from  the  <dalm  against  the  Hardys  on  the 
other  notes.  This  theory  Is  supported  by  the 
fact  that  Fox  was  not  served  with  snmmona, 
nor  was  any  Judgment  asked  against  blm  on 
any  of  the  otho-  notes,  although  judgment 
was  takm  against  all  of  the  oQier.  payors. 
In  Oils  connection  there  are  a  numUor  of 
other  facts  and  drcnmstances  whldi  to  our 
minds  BDi^rt  appellants*  contentions,  bat 
whl^  we  cannot  enlarge  up<m  farther. 

[7,  8]  There  is,  bowers,  another  phase  of 
the  controversy  which  we  want  to  discuss 
for  a  momenL  The  actual  payments  made 
on  the  $20,000  A.  D.  Young  note,  according 
to  the  indors^oits  thereon  made  between 
November  11,  1892,  when  said  note  became 
du^  and  March  4,  1895,  amounted  to  $11,260. 
If  we  now  add  to  that  sum  the  amount  of 
the  one  $4,000  note  which  we  have  found  was 
paid  to  respondent  with  Interest,  It  vrlll  swell 
the  payment  to  the  sum  of  $15,760.  Then 
there  was  actually  paid  on  the  two  Beck 
notes  as  principal  and  interest,  from  the  In- 
dorsements made  thereon,  all' of  which  was 
credited  on  the  Young  note,  the  further  sum 
of  $5,357.85.  To  this  sum  must  be  added  the 
sum  of  $1,200,  which,  by  indorsement,  it  is 
shown  was  received  from  the  Bullion-Beck 
mining  stock,  and  which  was  credited  on  the , 
$7,500  Beck  note  which  was  originally  de- 
posited with  the  $20,000  note  as  collateral 
security.  How  much  more,  if  anything,  was 
received  from  ^ther  said  note  or  said  stock 
Is  not  disclosed.  Then  the  district  court 
found  ttiat  Fox  had  paid  an  additional  $1,000 
which  was  applied  on  the  Young  note.  If 
we  now  add  all  of  those  payments  together, 
we  have  a  total  of  cash  payments  to  be  ap- 
plied on  said  note  amounting  to  $23,317.35. 
This  would  pay  the  principal  sum  of  the 
Young  note  with  nearly  two  years'  accrued 
interest  Whenever  that  note  was  paid,  of 
course  the  collateral  notes  no  longer  were  of 
any  force  while  In  the  hands  of  respondent 
and  could  not  have  been  enforced  by  it  But, 
In  addition  to  all  this,  it  should  not  be  over- 
looked that  the  $20,000  note  was  further  se- 
cured by  a  mortgage  upon  two  parcels  of  real 
estate  which,  if  not  directly  in  the  heart  of 
Salt  Lake  City,  were  nevertheless  near  the 
center  thereof.  It  was  conceded  at  the  trial 
that  this  real  estate  had  been  disposed  of 
for  the  use  and  benefit  of  the  respondent 
bank,  and  that  whatever  the  proceeds  there- 
of were,  which  no  one  seemed  to  know,  were 
applied  in  discharge  of  the  $20,000  note,  and 
hence  also  of  the  note  In  suit  Amuming 
those  two  pieces  of  real  estate  were  of  tb« 


moderate  value  of  $tJBtlO,  tt  wm^  Ote  pay- 
ments on  the  A.  D.  Touns  note  to  the  grand 
total  of  9aojB3.7J&S,  wlOi  Oe  results,  If  any, 
derived  from  the  $7^  Beck  note  stUl  to  be 
heard  from.  But  to  all  this  the  district  court 
added  Judgment  for  $11,082.11.  Wh^  thlf 
1b  finally  added  to  the  payments  respondent 
already  had,  It  would  make  the  munlOcait 
sum  of  $U,90&.46.  While  it  Is  true  that  some  | 
of  the  foregoing  amounts  are  Mt  to*  Infei^ 
encea  merely,  the  Inferences  are,  however, 
wen  Bivported  by  the  facts.  One  of  these  hi- 
f erences  Is  based  on  the  fact  that  all  of  the 
$4,000  notes  which  reamlned  In  the  posses- 
sion of  respondHit  are  marked  paid  across 
th^  face.  The  $20,000  note  Is  mariced  paid 
oa  a  Blip  attadied  thraeto  as  of  July  l,  I896i 
The  only  note  not  marked  paid  Is  the  $5,!^ 
Beck  note,  whldi  was  left  with  the  respond- 
ent bank  by  the  appellant  Fox.  but  this  note 
respondent,  in  Its  repiy,  admitted  was  paid, 
as  w^l  as  the  $1,575  note,  and  the  trUl  court 
BO  found.  In  the  computation  we  bare  made^ 
however,  we  have  not  charged  re^Kmdoit 
with  the  fall  amount  of  the  two  Be<^  notes,  i 
but  only  with  the  amount  actually  paid  there-  j 
on,  as  shown  by  the  Indorsemoits  on  tha 
notes  themselves.  If  we  should  allow  what  | 
the  district  court  allowed  on  those  two  notes,  j 
It  would  swell  the  amount  paid  approilinate- 
ly  anothw  $4,000.  To  allow  ttiis  would,  bow-  j 
ever.  In  onr  judgment,  be  neither  Just  wr  \ 
equitable,  although,  as  matter  of  lav,  Id 
view  of  the  admlsEdons  in  the  pleadings,  It 
could  be  allowed.  In  view  of  the  foregofn;, 
It  is  of  no  eonseauence  that  the  judgmeat 
against  the  Hardys  has  not  been  paid. 

Now  a  few  words  with  regard  to  the  note 
In  suit  and  why  we  think  it  too,  was  paid  in 
full,  regardless  of  the  payments  on  the  $20,- 
000  note.  The  actual  payments,  as  shown  bj 
the  indors^ents  made  on  the  two  Bedc 
notes,  amount  to  $5,357.35.  which  amount,  of 
course,  we  have  credited,  and  was  to  be  cred- 
ited also  on  the  $20,000  note.  The  actaal 
amount  dne  on  the  note  In  suit  with  accrued 
Interest  from  Its  date  to  July  13,  1896,  or  I 
three  years  after  its  date,  amounted  to  i 
$5,392.10,  or  $34.^  In  excess  of  the  paymaita  I 
made  on  the  Beck  notes.  Inasmuch,  how- 
ever,  as  nearly  all  the  payments  that  were 
made  on  the  two  Beck  notes  were  made  d^^ 
Ing  1894  and  1895,  the  principal  and  accroed 
Interest  on  the  note  sued  on  could  not  have 
amounted  to  the  sum  we  have  Indicated,  and 
h^ce  it  is  sate  to  conclude  that  the  note  la  I 
suit  was  actually  paid  In  full  before  this  ac-  i 
tlon  was  commenced  In  December,  1899.  hi 
view  of  all  the  drcumstances,  we  have  been 
forced  to  the  condndon  that  Bfr.  Fox  entep 
ed  into  the  arrangement  with  the  resfwndeiit 
bank  as  testified  to  by  him;  that  the  two 
Beck  notes  were  his ;  and  that  the  amoont 
actually  paid  on  them  satisfied  the  note  in 
suit 

[I]  This  brings  us  to  ainptilantflC  counter- 
clalma  With  xe«pect  to  the  claim  of  $290 
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for  real  estate  eold  hy  respondent,  the  find- 
ing In  favor  of  respondent  on  that  qaeetlon 
Is  clearly  right,  and  hence  appellants  should 
not  recov«.  While  we  very  much  doubt  the 
right  of  respondent  to  bate  applied  the 
$1,000  obtained  by  It  In  September,  1001,  as 
found  by  the  trial  court,  under  the  arrange- 
mmt  entered  Into  with  Mr.  Fox,  yet  there  Is 
DO  doubt  that  no  fraud  or  other  snfficd^t 
cause  to  take  the  Item  out  of  the  effect  of 
the  statute  of  limitations  was  shown,  and 
hence  appellants  cannot  recover  on  that  Item 
because  of  the  bar  of  the  statute.  In  view 
of  the  admissions  In  respondent's  reply,  the 
court  found  that  much  more  was  paid  on  the 
Beck  notes  than  we  have  allowed,  and  for 
that  reason  counsel  for  appellants  contends 
that  bis  cli^ts  are  entitled  to  recover  the 
surplus  on  their  counterclaim.  This  contoi- 
tlon  cannot  prevail.  The  mon^  was  paid 
so  many  years  before  the  counterclaim  was 
filed,  and,  no  cause  being  apparent  why  the 
statute  of  limitations  should  not  apply,  there- 
fore that  counterclaim  must  also  fall.  But 
we  think  that  that  claim  cannot  prevail  on 
general  principles.  We  do  not  think  that 
under  all  the  facts  Mr.  Fox  iwid  any  con- 
fiiderable  amount  In  excess  of  what  he  should 
have  paid,  but  we  do  think  he  paid  all  that 
respondent  had  a  right  to  ask  him  to  pay. 
Therefore,  for  this  reason  also,  the  counter- 
claim vrith  r^rd  to  ezcewiTfl  p^ments 
should  f  alL 

From  what  has  been  said,  it  follows  that 
the  Judgment  must  be,  and  It  accordingly  Is, 
reversed;  and  the  cause  Is  remanded  to  the 
district  court  of  Salt  Lake  county,  with  di- 
rections to  make  findings  that  the  note  In 
suit  was  fully  paid  when  this  action  was 
commenced  by  the  payments  made  on  the  two 
Beck  notes,  that  the  statute  of  limitations 
has  run  on  all  of  appellants'  counterclaims, 
find  to  enter  Judgment  dismissing  the  com- 
plaint, and  also  dismissing  the  counterclaims, 
and  to  make  such  disposition  with  respect 
to  costs  In  that  court  as  to  the  court  shall 
seem  Just  betweoi  the  parties.  Appellants  to 
recover  costs  on  anK&l- 

McOABTT,  (X  J.,  and  STBAUF,  J.,  ooncnr. 


SOUTHERN  PAC.  CO.  v.  I.  X.  L.  FURNI- 
TUBB  &  CARPET  INSTALLMENT 
HOUSE  et  aL    (No.  2569.) 

(Supreme  Court  of  Utah.    May  0,  19140 

Bankbitftot  (I  398*)  —  IjUks  Die  Bzram 
Pbop»btt— Effect. 

Under  Bankruptcy  Act  July.  1898,  c.  Ml. 
80  StaL  664.  |  67f  (U.  S.  Comp.  St.  1901,  p. 
3449),  declanng  alt  hens  obtained  tbroneb  legal 
proceedinn  ainlnst  an  InsolveDt  witbm  four 
months  of  bankmptcy  proceedings  void,  in  case 
be  is  adjudged  a  bankrupt,  and  that  the  prop- 
erty affected  by  the  lien  Bhall  be  discharged 
therefrom,  a  district  court  in  this  aute  was 
without  power  to  condemn  the  wages  of  an  In- 
■olvent  in  the  bands  of  a  gamiahee,  over  his 


claim  of  exemption,  within  four  months  pre- 
ceding the  filing  of  Us  petition  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  we,  ©77;  DecTbig.  |  89a«] 

Original  petition  for  prohibition  by  the 
Southern  Pacific  Company  against  the  I-  X. 
L.  Furniture  &  Carpet  Installment  House 
and  another.   Writ  allowed. 

P.  L.  Williams,  Geo.  H.  Smith,  and  H. 
B.  Thompson,  all  of  Salt  Lake  City,  for  plain- 
tiff, a  Mathison,  of  Salt  Lake  City,  for  de- 
fendant I.  X.  L.  Fnmltuze  *  Caip^  Install- 
ment  House. 

FBICE,  J.  This  is  an  orlfl^l  appUcatlou 
to  this  court  for  a  writ  of  prohibition  to  pro- 
hibit tiie  enforcement  of  a  certain  Judgment 
entered  against  the  plaintiff  as  garnishee. 
The  facts  are  not  in  dilute.  Briefly  stated 
they  are  as  follows:  On  May  2^  1813,  an  ez- 
ecutUm  with  a  writ  of  garnishmeot  was  duly 
Issued  out  of  the  district  court  (tf  Salt  Lake 
county  upon  a  Judgment  enta«d  against  the 
defendant  Sears,  which  was  in  full  force 
and  effect  The  writ  of  garnishment  was 
served  upon  the  Southern  Pacific  Company, 
the  petitioner  here,  on  the  same  day.  On 
May  29,  1913,  pursuant  to  our  statute,  the 
garnishee  filed  its  answer  to  said  writ  in 
which  it  admitted  that  it  was  indebted  to 
Sears,  who  was  then  a  resident  of  California, 
the  Ju^iment  debtor  aforesaid,  in  the  sum  of 
9104.34.  On  June  13.  1913,  said  Sears  filed 
his  petition  in  bankruptcy  in  the  District 
Court  oC  the  United  States  for  the  Northern 
District  of  Califomia,  and  on  aald  day  was 
by  said  court  duly  adjudged  a  bankrupt 
Said  iMuiknipt,  in  said  bankrnptcj  ^ooeed- 
ings,  duly  filed  a  s(fliedule  of  hia  property,  In 
wbidL  was  included  said  sum  of  9104.84  due 
and  ovins  him  frosi  the  gandahee  hweln, 
and  whicSi  money  he  *'^^<w*ftd  as  exempt  un- 
der the  laws  of  the  state  of  California,  and 
said  court  duly  adjudged  the  same  to  be  ex- 
empt aa  money  earned  for  personal  services 
rendered  in  said  state  of  Califbmla  for  the 
gamisheb  It  la  also  conceded  that  Sears 
fully  con^ied  with  all  the  provlaionB  of  the 
laws  of  the  Untted  States  relative  to  tba 
bankruptcy  proceedings.  On  June  14,  1913. 
one  day  after  said  Sears  liad  beoi  adjudged 
a  bankrupt;  a  Judgment  waa  duly  entered  in 
the  district  court  of  Salt  Lake  county  against 
said  garnishee  for  the  said  9104.84,  based 
upm  its  answer  aa  ^nilsbee,  and  an  execn- 
tltm  was  thereafter  issued.  On  September 
23,  1918,  the  gamiahee  made  arolicatlon  to 
the  district  court  of  Salt  Lake  connty  in 
which  the  facts  relation  to  the  bankmptcy 
proceedings  were  set  taiih,  and  In  which  the 
money  in  question  was  claimed  as  exemiit, 
and  the  applicant  asked  said  court  to  issue 
an  order  directing  the  Judgment  creditor  and 
the  officers  who  were  seeing  to  enforce  tiie 
Judgment  against  it  to  show  cause  why  said 
jndgmrat  should  not  be  annulled  and  set 
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aside,  and  Bald  Bum  of  $104^  be  released 
from  said  writ  Such  an  order  was  duly  is- 
sued, and  on  a  hearing  the  district  court 
aforesaid  refused  to  set  aside  or  to  Inter- 
fere with  the  enforcement  of  said  Judgment 
whereupon  the  petitioner  flled  Its  application 
to  this  court  as  aforesaid,  and  an  alternative 
writ  was  duly  issued,  to  which  the  interested 
parties  have  appeared  and  answered. 

The  application  is  based  on  section  67f  of 
the  bankruptcy  act,  which,  so  for  as  materi- 
al here.  Is  as  follows :  "That  all  levies,  Judg- 
ments, attachments,  or  other  Hens  obtained 
•  *  *  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in 
case  be  is  adjudged  a  bankrupt,  and  the 
property  aftected  by  the  levy,  Judgment^  at- 
tachment, or  other  lien  shall  be  deemed  whol- 
ly discharged  and  released  from  the  same." 

Upon  the  foregoing  facta,  and  in  conformi- 
ty with  what  we  considered  the  great  weight 
of  authority,  and  more  particularly  on  what 
Is  said  in  the  case  of  Lockwood  v.  Exchange 
Bank,  190  U.  S.  297,  23  Sup.  CL  751,  47 
L.  Ed.  1061,  we  held  that  the  defendant 
Sears  could  not  claim  the  wages  earned  by 
him  in  California  as  exempt  under  the  laws 
of  this  state,  since  exemption  laws  have  no 
extraterritorial  effect  l^e  opinion  was 
handed  down  on  the  14th  day  of  this  month. 
A  few  days  thereafter  the  attorney  for  the 
petitioner  discovered  a  very  recent  case  de- 
cided by  the  Supreme  Court  of  the  United 
States  entitled  Chicago,  B.  &  Q.  B.  B.  v. 
Hall,  229  IJ.  S.  6U,  8S  Sup.  Ct  886,  67  L.  Bd. 
1306,  in  which  that  court,  upon  facts  and 
circumstances  precisely  like  those  In  the 
case  at  bar,  held  that  the  Judgment  entered 
in  the  garnishment  proceedings  Iwein  re- 
ferred to,  and  by  wbidi  the  »empt  wages 
were  attempted  to  be  applied  In  satisfaction 
of  the  Judgment  In  wtalcb  tbe  writ  of  gar- 
nishment was  Isaned,  waa  of  no  force  or  ^- 
fect,  for  the  reason  that  tbe  said  conrt  did 
not  and  could  not  acquire  Jurisdlctloii  over 
tbe  exempt  wages.  An  application  for  a  re- 
hearing was  tberefore  promptly  applied  for 
and  as  promptly  granted,  and  tbe  case  was 
resubmitted  at  the  present  term. 

Counsel  for  the  defendant  I.  X.  Pnml- 
tnre,  etc.,  Co.  concedes  that  nnder  the  fore- 
going decision  tbe  writ  should  be  allowed. 
The  gist  of  the  dedsion  In  that  case,  as  con- 
tained in  tbe  beadnote,  is  as  follows :  "The 
dedslons  of  the  state  and  lower  federal 
courts  In  r^ard  to  annulment  of  liens  on 
exempt  property  have  been  conflicting,  and 
this  conrt  now  holds  that  section  67f  annuls 
all  such  liens  obtained  within  four  months 
of  the  filing  of  the  petition,  both  as  against 
the  property  which  the  trustee  takes  for 
be'neflt  of  creditors  and  that  which  may  be 
set  aside  to  the  bankrupt  as  exempt." 

The  court  of  last  resort,  upon  the  question 
involved,  having  settled  it,  we  most  cheer- 


fully comply  wltb  tiie  decision  of  tliat  conrt 
In  tbe  opinion  the  conrt  distinguishes  tbe 
case  of  Lockwood  v.  Bxdiange  Bank,  sapia, 
upon  which  we  based  our  former  decision. 
This  opinion  is 'therefore  snbstltated  Cor  the 
former  one,  and  will  be  ttie  imly  one  xmb- 
llshed  in  the  case.  i 
In  view,  therefore,  that  the  district  conrt  I 
was  powerless  to  condemn  tbe  wages  of  the 
defendant  Sears  while  in  tbe  bands  of  tbe 
petitioner,  as  ganiishee,  witbont  bis  consent 
and  over  his  claim  of  exemption  at  any  time 
within  a  period  of  four  months  preceding  the 
filing  of  his  petition  in  bankmptcy,  the  writ  i 
of  prohibition  as  prayed  for  sbonld  be  al- 
lowed. It  is  80  ordmd.  nie  petlttoner  to 
recover  costs. 

HcOABTY.  O.  J.,  and  STBAUP,  ooncnr. 


SAI/r  LAKJfi  COFFEB  &  SPIOJO  CO.  t.  DIS- 
TBIOT  COURT  OF  SAI/E  liAKS 
OOUNTTetal.  (No.  2619 J 

(Supreme  Cfoort  of  Utah.    April  80,  1914J 

1.  JtisncBB  or  THE  Pbacb  (I  TO^h-Kimaajm- 
UENT  OF  Action. 

Tbough  nothing  was  done  in  an  action  in 
Justice's  court  from  April  25,  1907.  when  de- 
fendant's default  was  entered,  until  April  22, 
1913t  when  Judfnnent  was  entered,  the  action  was 
penduur  from  the  tioie  the  eomplalDt  was  fil«d 
upon  February  21,  1007.^ 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  | -281;  Dea  Dig.  f  70.*] 

2.  Statutes  (S  267*)  —  Ebtboactivk  Opbba- 
TION— Statttbs  ArracTiNS  Pboceduse. 

While  statutes  affectinc  procedure  or  rem- 
edies prima  facie  apply  to  all  acts  or  steps  still 
to  be  taken  in  a  penung  action  when  the  statute 
is  enacted,  they  do  not  apply  to  acts  already 
done  therein,  at  least  <mles8  the  statute  so  pro- 
vides; BO  that  Oomp.  Laws  1907,  i  3685s.  mak- 
ing every  Judgment  void  made  on  a  complaint' 
containing  an  untrue  allegation  of  the  JuriB- 
dictioual  facts  required  by  the  section,  would 
not  avoid  a  Judgment  on  a  complaint  already 
filed  when  the  statute  was  enacted. 

[Ed.  Note.— For  other  casa&  see  Statnteii 
Cent  Dig.  H  350-369;  DecllMg.  |  267.*] 

3.  Justices  or  thb  Fkaox  (H  101*)— Waivu 
OF  Defects— Failubx  to  Vbbdt  Cou- 

FLAINT. 

The  Cailnre  to  verltr  a  complaint  in  a  Jus- 
tice's action,  as  required  by  Comp.  I^ws  1907, 
S  3685,  was  not  a  jurisdictional  defect,  in  ab- 
sence of  statute  making  it  such,  so  ttiat  suck 
defect  was  waived  by  failure  to  interpose  a 
timely  objection  on  that  ground. ^ 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  342;  Dec.  Dig.  {  lOL*] 

4.  justicbs  of  the  fxacx  (j  187*)— appsat- 
Decision. 

The  judge  of  tht  district  court  stated,  on 
appeal  from  a  justice's  judgment  in  disposiiif 
of  the  case,  fliat  the  only  two  pleas  that  need 
be  discnsBed  were  the  question  of  payment  and 
the  question  of  jurisdiction,  and  then  proceeded 
to  show  that  tbe  plea  of  payment  must  fail  for 
want  of  evidence  to  sustain  it,  and  then  con- 
tinued :  "There  is  only  one  question.  I  am  dis- 
posed to  ^ve  the  phuntifC  Just  as  clean-cut  a 
record  as  it  can  get  on  that  if  it  wants  to  test 
that  question."  And  then  the  judge  referred 
to  the  statute  making  every  Judgment  void  whid 


•Tor  otbw  cases  sea  same  topio  sad  secUon  NVUBBR  In  Dee.  Dig.  ft  Am.  Dig.  Kvr-Vo.  Serlw  ft  Rsp'r  IndoM 
*  Lukt  T.  Bannlon.  U  Utah,  O,  UMPao.  111.  'SUta  t.  District  Oourt  M  UUb.^ 
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is  siven  m  a  CMOplaJnt  not  legally  rerified.  or 
coutainiDg  untrue  allegatious  ol  a  jurisdictional 
fact,  and  stated  that  the  complaint  in  question 
falsely  alle^d  that  the  indebtedness  arose  with- 
in the  justice's  jurisdiction,  and  was  not  verl- 
Red,  and  that  the  statute  was  enacted  to  meet 

JD8t  such  a  case,  and  ended:  'Therefore  it  fbl- 
OW8  that  the  court  must,  in  accordance  irith 
this  statute,  hold  that  the  judgment  is  void. 
You  may  draw  findings  in  accordance  with  the 
views  of  the  court  as  expressed."  Beld,  that 
the  district  judge  did  not  dispose  of  the  caae 
upon  its  merits,  but  solely  on  the  ground  of 
want  of  jurisdiction  because  of  noncompllanoe 
with  the  statute. 

[Sd.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  OenL  Dig.  fi  726;  Dec  Dig.  {  187.*] 

6.  MaNDAHDS  a  31*)— AfFSAL  FBOK  JUSTIOK 
CoUBT^RSQUlBINa  DiaTBICT  COUET  TO  ACT. 
While  the  decision  of  the  district  court  up- 
on the  merits,  on  appeal  from  a  Justice's  Judg- 
ment for  $33.50,  cannot  be  reviewed  by  the  Su- 
preme Court,  however  erroneous,  if  the  district 
court,  without  legal  reason,  refuses  to  dispose 
of  the  appeal  to  it  upon  the  merits,  the  Su- 
preme Court  will  require  that  court  to  do  ao, 
and  enter  indgmcnt* 

[Ed.  Note.— For  other  cases,  see  Uandamus, 
Cent.  Dig.  «  74,  76 ;  Dec  Dig.  S  SL*] 

Original  application  by  the  Salt  Lake  Cof- 
fee &  Spice  Company  against  the  District 
Court  of  Salt  Lake  County  and  another  for 
an  alternatlTe  writ  of  mandate.  Peremptory 
writ  issued. 

Ghris  MattdBon.  of  Salt  Lake  Gltr,  for 
plaintlfi  C.  H.  Leatherbary  and  Bxigham 
Clegg.  botti  ot  Salt  Lake  City,  for  defradanta. 


FBICK,  J.  This  is  an  original  applica- 
tion for  an  alternative  writ  of  mandate  di- 
rected to  the  Hon.  M.  L.  Blb^le,  Judge  of 
the  district  court  ot  Salt  Iiak«  county,  to 
require  him  to  show  cause  why  be  should  not 
"proceed  with  the  trial"  of  a  certain  action 
pending  in  said  court  on  appeal  from  a  Jus- 
tice court  and  "tender  judgment  therein 
upon  the  merits." 

The  petitioner  contends  that  said  district 
court  has  refused  to  dispose  of  the  case  upon 
Its  merits,  and  has  thus  deprived  it  from 
having  a  trial  on  the  merits.  On  the  other 
band,  it  is  contended  both  by  the  district 
court  and  by  the  defendant  In  said  action, 
who  Is  a  party  to  this  proceeding,  that  said 
court  has  disposed  of  the  case  upon  merits. 
In  view  that  the  plaintiff  has  no  remedy 
by  appeal,  nor  any  other  adequate  remedy  at 
law,  the  question  we  must  determine  is 
whether  the  court,  without  a  sufficient  legal 
reason,  has  refused  to  dispose  of  an  appeal 
upon  Its  merits,  and  whether  the  application 
comes  within  the  rule  laid  down  by  this  court 
la  Hoffman  v.  Lewis.  31  Utah,  179,  87  Pac. 
167,  and  State  t.  District  Conrt,  86  Utah,  223, 
102  Pac.  868. 

The  facts,  briefly  stated,  are:  That  on  the 
2l8t  day  of  February,  1907,  the  Salt  Lake 
Coffee  &  Spice  company,  a  corporation,  the 
plaintiff  here,  commenced  an  action  against 
one  George  Sturm,  one  of  the  defendants  In 


this  proceeding,  In  the  justice  court  of  Mur- 
ray aty,  Salt  Lake  county,  Utah;  that  a 
sommons  was  dtily  issued  by  said  court  In 
said  action,  which  was  served  on  said  Sturm 
on  the  2lBt  day  of  March,  1907,  and  was  duly 
retmned  aitd  filed;  that  on  the  25tta  day  of 
April,  1907,  default  was  duly  entered  against 
said  Sturm.  Nothing  fiirtbw  was  done  in 
the  actlott  untU  the  22d  day  of  April.  1013, 
whea  a  Judgment  In  dtie  form  was  entered 
against  said  Sturm  In  said  justice  court  for 
the  sum  of  fSSJBO,  and  costs.  On  September 
6,  1913,  said  Sturm  duly  served  and  fUed  Wa 
notloe  of  ai^eal  in  said  action,  and  executed 
and  filed  an  undertaking  on  appeal,  as  re- 
quired 1^  law,  and  thereafter,  on  the  '  ■  -" 
day  of  October,  1013,  within  proper  time, 
said  appeal  was  duly  docketed  in  the  district 
court  of  Salt  Lake  county,  Utah.  On  Sep- 
tember Otta,  when  the  notice  of  appeal  was 
served  and  filed,  said  Sturm  also  filed,  or 
pretended  to  file,  a  demurr^  and  ansvrer  to 
said  action  in  the  Justice  court 

[1]  Although  nothing  was  done  in  said  ac- 
tion commenced  in  said  Justice  court  during 
the  time  stated,  it  nevertheless  was  pending 
from  the  time  the  complaint  was  filed,  to 
wit,  February  21,  1007.  Luke  v.  Bennion,  36 
Utah,  61,  106  Pac.  712.  Said  demurrer  and 
answer  were  also  subsequently  filed  in  the 
district  court  The  demurrer  was  based  upon 
the  ground  that  the  complaint  filed  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  "said  justice  court  had  no 
Jurisdiction  of  the  person  of  the  defendant 
or  the  subject-matter  of  the  action."  In  the 
answer  It  was  averred:  (1)  That  the  debt 
sued  on  was  barred  by  the  provisions  of  our 
statute;  (2)  that  the  same  had  been  fully 
paid;  and  (3)  the  facts  were  set  forth  why 
the  justice  court  had  no  Jurisdiction.  The 
averments  In  that  respect  were  all  based  on 
a  failure  of  the  plaintiff  to  comply  with  the 
provlslotts  of  Comp.  Laws  1907,  i  d685x,  to 
which  we  shall  refer  later.  The  case  came 
on  for  hearing  in  the  district  court,  and  was 
heard  by  the  court  without  a  Jury.  Inas- 
much as  no  findings  of  fact  whatever  were 
made  or  waived  as  provided  by  Comp.  Laws 
1907,  SS  3169,  3170,  we  must  have  recourse 
to  the  Judge's  return,  wherein  he  sets  forth 
the  proceedings  that  occurred  at  the  so-called 
trial.  When  the  case  was  submitted,  the  dis- 
trict court,  in  addressing  counsel,  said:  "Ton 
need  not  argue  this  question  counsel  has  been 
arguing.  The  Nlelson  Case  (State  v.  District 
Court,  supra)  does  not  touch  this  case.  The 
only  two  pleas  that  need  to  be  discussed  here 
are,  the  question  of  the  plea  of  payment  and 
the  question  of  Jurisdiction."  The  Judge 
then  proceeds  to  show  that  the  plea  of  pay- 
ment must  fail  for  want  of  evidence  to  sus- 
tain It  After  doing  so,  he  proceeds  thus: 
"There  is  only  one  question.  •  •  *  I  am 
disposed  to  give  the  plaintiff  just  ag  clean- 
cut  a  record  as  it  can  get  on  tba^  if  he  [IQ 
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wants  to  test  that  qnestion.**  The  court  then 
states  the  facts  regarding  the  time  the  action 
was  commenced  In  the  Jastlce  court  by  stat- 
ing the  facts  we  have  hereinbefore  stated  In 
that  r^ard.  He  then  refers  to  Comp.  Laws 
1907,  §  3685Z,  pursuant  to  which  he  ultimate- 
ly disposes  of  the  case.  The  statute  r^erred 
to  by  the  Judge,  so  far  as  material,  reads  as 
follows:  "Every  Judgment  made  or  given  on 
a  complaint  not  legally  verified,  or  that  con- 
tains no  allegation  or  an  allegation  that  was 
untrue  of  the  Jurisdictional  fact  required  by 
this  section,  •  •  •  shall  be  void;  and 
shall  be  so  declared,  on  review,  at  the  in- 
stance of  the  party  aggrieved,  either  on  ap- 
peal or  by  means  of  a  writ  of  prohibition,  or 
certiorari."    See  Laws  Utah  1907.  p.  123. 

The  Judge  then  continues:  "There  could 
not  be  any  provision  of  the  law  more  explicit 
than  that  Is.  I  take  It,  as  a  matter  of  com- 
mon knowledge  to  those  who  were  living  In 
this  county  engaged  in  the  practice  of  law 
at  the  time  this  act  went  into  effect,  that 
It  was  intended  to  meet  Just  such  cases  as 
this.  It)  is  not  for  the  court  to  undertake  to 
set  aside  the  legislative  intention.  It  seems 
to  have  been  devised  to  meet  precisely  this 
state  of  affairs.  Here  Is  a  complaint  which 
alleges  falsely  that  this  Indebtedness  arose 
in  Murray  City.  It  is  admitted  that  neither 
of  the  parties  ever  lived  there.  It  Is  ad- 
mitted that  the  debt  was  not  contracted 
there,  and  could  not  have  been  payable  there, 
and  there  Is  no  other  Inference  that  can  be 
drawn  than  that  the  allegation  Is  untrue. 
It  is  the  sort  of  an  allegation  that  this  sta^ 
ute  is  intended  to  meet ;  not  only  untrue,  but 
the  complaint  la  not  verified.  It  is  true  the 
complaint  was  filed  and  the  summons  issued 
before  the  act  went  Into  efiFect  a  few  days, 
but  the  summons  was  served  and  filed  a  few 
days  after  it  went  into  effect,  and  the  Judg- 
ment was  rendered  more  than  six  years  after 
it  went  into  effect  The  act  provides:  'E^very 
Judgment  made  or  given  on  a  complaint  not 
legally  verified.*  The  Judgment  was  rendered 
six  years  after  the  act  went  into  effect 
There  cannot  be  any  question  as  to  the  act 
being  in  force  then,  and  I  think  It  was  Just 
as  competent  for  the  Legislature  to  prescribe 
upon  what  sort  of  showing  a  Judgment  could 
be  rendered,  even  though  that  might  change 
a  rule  of  practice  as  to  some  complaint  al- 
ready on  file,  as  It  would  be  to  change  the 
statute  of  limitations.  It  Is  a  familiar  rule 
of  law,  I  take  it,  that  will  not  be  questioned, 
that  if,  when  an  Instrument  is  given,  the 
statute  of  limitations  happens  to  be  five 
years,  and  the  Legislature,  either  before  or 
after  an  action  on  It  is  commenced,  cuts 
down  the  time  to  three,  that  that  pertains  to 
the  remedy,  and  not  to  the  right,  and  there- 
fore the  new  statute  governs.  This  statute 
doesn't  change  the  cause  of  action,  doesn't 
change  the  construction  of  any  phrase  or 
clause  In  a  contract,  it  doesn't  change  any- 
thing  concemli«  the  status  of  the  parties  or 


th^r  ri^ts  under  the  contract,  or  In  any 
manner  affect  any  clause  in  the  contract  it- 
sell^  implied  though  it  Is  by  being  baaed  on 
certain  facts.  It  simply  prescribea  npon 
what  terms  a  Judgment  shall  be  r»dered.  I 
am  very  clear  the  act  does  apply  to  Just  siuA 
a  case  as  this." 

Further  remarks  are  then  made  nu  the 
case  of  State  v.  District  Court,  supra,  and 
the  Judge  gives  his  reasons  why  he  thinks 
the  dedalon  in  that  case  does  not  apply.  Aft- 
er doing  BO,  Ike  continues:  "So  that  the  filets 
appear  <dear  enough  in  the  record  that  the 
allegation  in  the  complaint  that  the  debt  was 
contracted  In  Murray  City  was  nntro^  and 
therefore  It  follows  that  the  court  most,  in 
accordance  with  this  statute,  hold  that  the 
Judgment  is  void.  •  •  •  Ton  may  draw 
findings  in  accordance  with  the  views  of 
the  court  as  expressed.  Judgment  In  favor 
of  the  defendant" 

The  law  with  respect  to  pleadings  In  Jus- 
tice courts  is  contained  In  Comp.  Laws  1007, 
S  3680,  which  Is  as  follows:  "(1)  Pleadings 
are  not  required  to  be  in  any  particular  form, 
but  must  be  such  as  to  enable  a  person  of 
common  understanding  to  know  what  is  In* 
t^ded.  (2)  Pleadings,  except  the  complaint, 
may  be  oral  or  In  writing;  if  In  writing, 
must  be  filed  with  the  Justice;  and.  If  oral, 
an  entry  of  the  substance  must  be  made  In 
the  docket  (3)  The  complaint  must  be  In 
writing,  and  must  be  verified,  and  must  ful- 
ly allege  and  set  forth  at  least  one  of  the 
grounds  mentioned  in  section  3668,  showing 
that  the  action  Is  commenced  In  the  city  or 
precinct  as  required  by  said  section." 

Section  3085:^  Is  merely  an  addenda  to 
the  section  Just  quoted,  and  became  effective 
in  March,  1907,  less  than  a  month  after  the 
action  in  question  was  commenced.    It  is 
evident  that  by  the  provisions  of  section 
S686X,  certain  facts  were  required  to  be  al- 
lied and  proved  by  the  plaintiff  in  an  ac- 
tion commenced  in  a  Justice  court  which 
were  not  required  of  him  under  section  36S5. 
Two  questions  therefore  arise:   (1)  Did  the 
provisions  of  section  36S5x,  which  became 
effective  after  the  action  in  question  was 
commenced,  have  any  effect  on  the  pleadings 
filed  in  said  action?  and  (2)  Did  the  provi- 
sions of  that  section  afford  the  district  court 
of  Salt  Lake  county  any  1^1  ground  or  ex- 
cuse for  refusing  to  determine  the  action  on 
its  merits?    For  the  purposes  of  this  deci- 
sion, and  not  otherwise,  we  shall  assume 
that  the  provisions  of  section  3085x  are  valid 
and  enforceable  with  respect  to  all  actions 
commenced  after  the  section  became  effective, 
and  also  as  to  all  acts  or  steps  in  a  pendlag 
action  which  were  still  required  to  be  takeo 
therein  by  either  party  after  said  section 
went  into  effect. 

[2]  Under  all  the  authorities,  so  far  as 
we  are  aware,  a  legislative  act  which  changes 
the  state  of  the  law  In  respect  to  proced- 
ure, and  which  requires  matters  to  be  al- 
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Iflsed  In  A  «(Hiqdaint  and  tnored  at  tbe 
trial  whldi  wera  not  xeitidred  wboa  tbe  ooii> 
plaint  was  filed  and  tbe  action  begun,  aa 
a  general  role,  are  given  no  application  to 
a  poidlng  action  at  all,  and  In  no  event  on- 
lesB  the  statntek  In  mwcUc  terma,  ao  prorldea. 
WUle  tbe  rule  is  now  well  reeognlsed  hj  all 
the  courts  that  statutn  relating  to  or  affecb- 
lug  procedure  or  reni«Uea  merely,  prima  fade 
at  least.  awl7  to  all  acta  or  atepa  atUl  to  be 
dose  or  taken  in  a  pending  action,  yet  It  la 
equally  weU  established  that  snch  atatutes 
do  not  apply  to  tbe  acts  or  st^  already  done 
n  taken  in  a  pending  action,  and  in  no  event 
do  they  apply  to  tbe  latter  tnA»  or  atepa,  nn- 
leaa  it  is  expresaly  so  provided  in  the  stat- 

In  2  Lewlar  Sntta.  Stat  Oonat  {  674,  the 
author,  after  discussing  the  effect  of  statutes 
relating  to  procedure  in  all  pending  actions, 
states  tbe  rale  thoa:  "If  before  final  decision 
a  oew  law  as  to  procedure  Is  enacted  and  goes 
Into  effect,  it  most  from  that  time  govern  and 
regulate  tbe  proceedings.  But  tbe  St^  al- 
ready taken,  and  the  status  of  tbe  case  as  to 
the  court  In  whldi  it  was  commenced,  the 
pleadings  put  in,  and  all  things  done  under 
tbe  late  law,  will  stand,  unless  an  Intention 
to  tbe  contrary  la  plainly  manifested ;  and 
peodlng  cases  are  only  affected  by  genml 
words  as  to  future  proceedings  from  tbe 
point  reached  when  the  new  law  Intervened." 

The  role  in  the  headnote  to  the  case  of 
Bedford  v.  Shilling.  4  Serg.  ft  B.  (Fa.)  401,  8 
Am.  Dec.  718,  ia  stated  thus:  "A  statute  re- 
quiring, as  a  basis  of  recovery  in  an  action, 
evidence  of  facts  not  previously  necessary  to 
be  proved  will  not  be  construed  to  apply  to 
actions  commenced  before  its  passage,  unless 
expressly  so  declared." 

In  Hanover  Nat'l  Bank  v.  Johnson,  90  Ala. 
552,  8  South.  43,  the  Supreme  Court  of  Ala- 
bama, In  passing  ui>on  the  sufficiency  of  an 
imverifled  plea,  says:  "The  plea  was  held  to 
be  sufficient  on  tbe  former  appeal  in  this 
case,  and  It  could  not  be  vitiated  by  the  sub- 
sequent enactment  of  the  statute  requiring 
sQch  pleas  to  be  verlQed.  The  statute  should 
not  be  given  a  retroactive  effect,  so  as  to  de- 
stroy the  efficacy  of  steps  already  taken  in 
a  pending  suit,  though,  as  it  relates  only 
to  the  remedy,  it  would  operate  upon  pro- 
ceedings taken  after  Its  passage  in  a  cause 
then  pending."  To  the  same  effect  are  the 
foUowlng  cases:  Barret  v.  Browning,  8  Mo., 
marg.  p.  689;  Spooner  v.  Bussell,  30  Me.  454; 
Wood  V.  Ostram,  29  Ind.  177 ;  Newsom  v. 
Greenwood,  4  Or.  119;  Trlst  v.  Cabenas,  18 
Abb.  Prac.  (N.  T.)  143. 

[3]  While  It  Is  true  that,  under  the  pro- 
visions of  section  3688,  snpra,  which  was  in 
force  when  tbe  action  in  question  was  com- 
menced, the  plaintiff  was  required  to  verify 
Its  complaint,  yet  the  failure  to  do  so,  In  the 
absence  of  a  statute  to  that  effect,  could  not 
tffect  tbe  court's  Jurisdiction,  nor  vitiate  the 
Jadgmsnt  rraidered  therein.    No  objection 


was  Interposed  by  the  defendant  at  any  time 
before  Judgment,  and  thwefcne,  aooording  to 
familiar  rules  of  practice,  the  defect  was 
waived.  The  contention,  therefore,  that  the 
Justice  of  Murray  Olty  waa  without  Jvlsdie- 
tion,  and  ttiat  the  Jud^^t  rendered  by  Um 
was  void,  is  without  any  foundation  what- 
ever. That  very  question  waa  decided  In  the 
case  of  State  v.  District  Oourt,  sovra.  We 
are  forced  to  tbe  eonclnaion  that,  in  disposing 
of  the  case  in  question,  the  district  court, 
without  any  legal  came  therefor,  refused  to 
gin  the  plaintiff  in  that  actUm  its  constitu- 
tional right  to  a  trial  upon  the  merits  la 
that  court 

[4]  We  are  not  unmindful  of  the  contention 
made  that  the  court  did  try  the  case  upon 
its  merits.  While  it  is  true  that  the  court 
heard  the  evidence  in  support  of  and  against 
the  plea  of  payment  and  held,  but  without 
Judicially  finding,  that  tbe  plea  must  fail, 
yet  he  disposed  of  the  case  entirely  upon 
the  plea  of  the  Jurisdiction,  and  held  that 
the  Justice  court  was  without  Jurisdiction, 
and  therefore  the  district  court  had  none. 
He  turned  the  plaintiff  out  of  court,  not 
because  it  had  no  valid  or  legal  claim  or 
cause  of  action  against  tbe  defendant  Sturm, 
but  because  Its  complaint  did  not  measure  up 
to  the  requirements  of  section  3685z  which 
became  a  law  after  the  complaint  was  filed 
and  the  action  was  priding.  Tbe  district 
court,  therefore,  disposed  of  the  case  upon 
the  ground  that  all  that  had  been  done  in 
the  Justice  court  was  void,  and,  further,  In 
legal  effect,  held  that,  because  the  provisions 
of  section  3686x  were  not  followed,  there- 
fore the  plaintiff  never  had  obtained  a  valid 
Judgment  in  the  Justice  court,  and  for  tbe 
same  reason  It  could  obtain  none  in  the  dis- 
trict court  Nor  can  the  clerk's  minute  entry, 
which  is  sent  up,  alter  the  case.  The  facts 
are  that  the  plaintiff  had  no  adjudication 
upon  the  merits. 

[5]  If  the  district  court  had  passed  upon 
the  mmlts  and  had  found  against  the  plain- 
tiff, and,  in  doing  ao, 'had  committed  most 
palpable  errors,  yet  those  errors,  however 
gross,  could  not  be  reviewed  in  tlila  court 
in  this  or  In  any  other  proceeding,  since  that 
court  Is  the  court  of  last  resort  on  appeals 
from  Justice  courts.  When  the  district  court, 
however,  without  auflBdent  or  any  legal  rea- 
son, refused  to  dispose  of  the  appeal  upon 
tbe  merits,  it  Is  the  duty  of  this  court  to 
require  that  court  to  hear  and  determine 
the  same  upon  Ita  merits,  and  make  findings 
and  conclusions  of  law  in  accordance  with 
tbe  evidence  as  It  finds  It  to  be,  and  enter 
Judgment  accordingly.  The  case,  therefore, 
falls  within  the  principle  laid  down  in  Hoff- 
man V.  Lewis  and  State  v.  District  Oourt, 
supra. 

For  the  reasons  stated,  a  peremptory  writ 
of  mandate  should  Issue  aa  prayed  for  in 
the  petition.   In  this  caae^  tbe  defendant 
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Storm  haTlng  resisted  tbe  writ,  he  abonld 
pay  tbe  costs  of  this  proceeding. 
Let  such  an  order  be  entered. 

McOARTY,  O.  J.,  concnrs. 

STRAUP,  J.  I  fully  concur.  The  court, 
by  its  ruling,  indicated  that  the  petitioner  on 
the  merits  was  entitled  to  prevail  but  held 
that  no  adjudication  could  be  made  on  the 
merits  for  want  of  Jurisdiction.  As  shown 
by  Mr.  Justice  FRIGK,  the  undisputed  facts 
alleged  in  the  petition  and  the  return  made 
on  the  alternative  writ  show  that  the  Judg- 
ment rendered  "in  favor  of  the  defendant" 
was  based  alone  on  the  ground  that  the 
plaintiff  in  the  action  before  the  Justice  by 
an  insufficient  and  false  complaint  bad  not 
conferred  Jurisdiction  on  the  Justice  to  ren- 
der a  judgment  in  the  action,  and  hence  no 
jurisdiction  was  conferred  by  the  appeal  on 
the  district  court  to  render  a  Judgment  on 
merits.  So  the  district  court  merely  declared 
void  the  Judgment  rendered  by  the  Justice, 
and  made  no  adjudication  on  merits. 

For  the  reasons  stated  by  Mr.  Justice 
FRICK,  I  think  the  district  court  had  Juris- 
diction to  make  an  adjudication  on  the 
-merits,  and  that  It  ought  to  do  so. 


STATB  r.  CARMAN.    (No.  2588.) 

(Supreme  Court  of  Utah.   April  18,  1914.) 

L  Indians  (|  34*)— InrozicATiNa  Liquobs— 
Criuinal  E^oaioUTioHS— ATOuCABnjTT  or 

Statutkb. 

Laws  1911,  c.  106,  regulating  traffic  in 
intozicatinK  liQuors,  was  intended  to  supersede 
all  laws  upon  the  subject,  exce|>t  Uiose  clearly 
not  repugnant  thereto,  and  section  30,  makiug 
the  sale,  etc.,  of  liquor  to  an  Indian  a  misde- 
meanor,  is  so  repugnant  to  Comp.  Laws  1907,  S 
4298,  making  such  sale,  etc.,  to  an  Indian  "or 
person  living  «  •  •  with  an  Indian  woman" 
a  Many  as  to  repeal  It*  at  least  as  to  an  offense 
not  within  the  words  quoted.^- 

[Bd.  Note.— For  other  cases,  lee  Indians, 
Cent  Dig.  1 60;  Dec.  Dig.  |34>1 

2.  Indians  (S  84*)— iNTOxioATiNa  Liquobs— 
Cbiuinal  Fbosbcittions— Apflioabiutt  of 
Statutes. 

Comp.  Laws  1907,  t  4488,  providing  that 
an  act  or  omission  punishable  in  different  ways 
by  different  proceedings  may  be  punishaole  un- 
der either  provision,  nut  not  under  more  than 
one,.cannot  be  considered  as  intended  to  author* 
iz«  the  enforcement  of  both  Comp.  Laws  1907, 
I  4298,  making  the  sale  of  liquors  to  an  Indian 
a  felony,  and  also  Laws  1911,  c.  106,  §  30, 
making  it  a  misdemeanor,  as  that  would  enable 
the  county  attorney  to  discriminate  between 
offenders  by  chargmg  the  violation  of  either 
statute  according  to  nia  whim. 

[Bd.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  1  60;  Dec.  Dig.  {  34.^] 

S.  Constitutional  Law  (|  70*)— Validixt  op 
Statute— Reason  fob  Enactment. 

The  reason  for  the  enactment  of  a  statute 

is  wholly  Immaterial,  except  as  it  may  Uirow 

light  on  the  intention  of  the  Legislature. 
[Ed.  Note.— For  other  cases,  see  Gonstltotlon- 

al  Law,  CenL  Dig.  SS  1^-1B2,  137 ;  Dec.  Dig. 

{  70.*] 


4.  Statutbs  (I  1S9*)— Repbai^Ikfijbd  Bs- 

FKAL  BY  RXPUONANT  ACT. 

While  repeals  by  implication  are  not  fa- 
vored, where  later  provisiooB  are  clearly  repug- 
nant to  existing  provisions^  the  later  ones  con- 
trol, and  the  earlier  provisions  muet  be  deemed 
repealed  tur  Implication  to  the  extent  ot  the  re- 
pugnancy.' 

[Ed.  Note.— For  other  cases,  see  Statatea, 
Cent.  Dig.  I  220 ;  Dec.  Dig.  1 169.*] 

5.  CamiNAL  Law  (f  1187*)- Atpeai, — ^Dispo- 
sition or  Cause— SBTiiNa  Aside  SaimifCT 

AND  RSlCANDXNa  FOB  BeSBNTENCX. 

Under  Comp.  Laws  1907,  {  4977,  providing 
that  "the  court  may  reverse,  afKrm  or  modify 
the  judgment  or  order  appealed  from,  and  may 
set  aside,  affirm,  or  modify  any  or  all  proceed- 
ings, subsequent  to  or  dependoit  upon  such 
jud^ent  or  order,  *  *  *^  where  a  defendant 
was  convicted  and  sentenced  as  for  a  fielony, 
whereas,  the  offense  was  only  a  misdemeanor, 
which  was  the  only  objection  raised,  the  court 
could  set  aside  the  sentence;  but,  not  having 
power  to  pronounce  sentence,  It  was  necessary 
to  remand  for  resentence. 

[Ed.  Note.— For  other  cases,  see  CMmlnal 
Law,  Cent.  Dig.  H  3220^  32S^;  Dee.  Dig.  | 
1187.*] 

Appeal  from  District  Court,  Dlnta  Comi- 
ty; A.  B.  Morgan,  Judge. 

Luther  Carman  was  convicted  of  filing 
Intoxicating  liquor  to  an  Indian,  and,  from 
the  sentence  Imposed,  he  an^ttals.  Sent^ce 
set  aside,  and  case  remanded,  with  dlrec- 
ttons. 

J.  W.  N.  Whitecotton,  of  Provo,  and  T.  W. 
O'Donnell,  of  Vernal,  for  appellant  A.  R. 
Barnes.  Atty.  Gen.,  E.  V.  Hlgglns  and  O.  A. 
Iverson,  Asst  Attys.  Gen.,  for  the  State. 

FBICK,  J.  [1]  The  appellant  was  charged 
with  and  convicted  of  a  felony,  and  sentenced 
to  imprisonment  In  the  Utah  State  Prison, 
from  which  sentence  he  appeals. 

It  was  charged  In  the  Information  that  ap- 
pellant "unlawfully,  willfully,  and  feioniou*- 
ly  did  sell,  give,  barter,  and  di^ose  of  In- 
toxicating drink,  to  wit,  four  pints  of  whisky, 
to  one  Walter  Daniels;  the  said  Walter 
Daniels  then  and  there  being  an  Indian  of 
the  half  blood,"  contrary,  etc.  The  charge 
and  conviction  were  based  on  Comp.  Laws 
1907,  S  4208,  which,  so  far  as  material  here, 
reads  as  follows :  "Every  person  who  sells; 
exchanges,  gives,  barters,  or  disposes  of  any 
intoxicating  drink  to  any  Indian  of  the  half 
or  whole  blood,  or  to  any  person  living  or  co- 
habiting with  an  Indian  looman,  shall  be 
guilty  of  a  felony,"  etc  (Italics  ours.) 

It  will  be  noticed  that  appellant  is  not 
charged  with  having  offended  against  that 
part  of  the  statute  which  Is  Italicized. 

In  1911  the  Legislature  of  .this  state  re- 
pealed title  39,  which  consisted  of  sections 
1242  to  1260x1  inclusive,  of  the  Compiled 
Laws  of  1907,  and  which  title  constituted  all 
the  laws  in  force  in  this  state  relative  to  the 
regulation  of  the  traffic  In  intoxicating  liq- 
uors except  section  4298,  which  we  have 
quoted.  In  lieu  of  title  39  aforesaid  the  Leg- 
islature, at  the  time  of  Its  repeal,  enacted 
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Chapter  106;  Iawi  ot  VtBh  1811,  p.  Ifi2.  In 
adopdng  that  chaptur,  the  Leglslatnra  io- 
aerted  tbereln  a  certain  provision  which  was 
omitted  erom  title  89  afoieaald,  and  whicb 
constitntes  section  80  ot  said  diaptor,  and 
irtkicih  provides  for  the  punishnmt  ot  any 
person,  who  sells  or  gires  any  Intoxicating 
liquor  to  any  Indian  except  as  In  that  sec- 
tion provided  Tliat  sectkm,  so  tar  as  mate- 
rial here,  reads  as  tbllows:  "No  intozlcatinc 
Uqnor  shall  be  sold  tOb  procured  tor,  or  ddlT- 
cared  to  an  Indian,  •  •  •  tiUher  fi»  his 
own  use  or  tor  the  nse  of  an;  person,  e:uept 
for  medleinal  purposes  npon  the  prescription 
of  a  physician.'* 

It  wlU  thus  be  seen  that,  in  adi^tins  seo> 
tlon  80  of  chapter  106,  the  Legislatnre  cot* 
eied  the  sabject  of  sdling  or  bartering  in- 
toxicating lienor  to  Indians,  which  was  not 
the  case  under  title  80  at  orraald,  all  ot  v^tSi 
was  zqwaled  by  chapter  106.   like  penalty 
provided  tor  in  sectkm  80  of  the  act  of  1911 
is,  however,  less  drastic  than  the  one  provid- 
ed for  In  section  4298,  since  a  violation  of 
the  latter  act  merely  constitutes  a  mis- 
demeanor, and  not  a  feUmy.   Anothv  mat- 
ter to  whidi  attrition  Aould  be  directed  Is 
that  the  clause  we  have  ItaUdsed  Is  entirely 
omitted  from  section  80  aforesaid.   In  view 
of  die  state  of  the  law  as  we  have  outlined 
it,  appellant  insists  that  bis  conviction  for  a 
felony  under  the  charge  preferred  against 
him  is  wroneous,  for  the  reason  that  section 
4298,  80  tar  as  It  covers  the  offense  charged 
against  him,  has  been  repealed,  and  hence  he 
can  be  held  guilty  of  a  misdemeanor  only, 
and  not  for  a  felony.  The  Attorney  General, 
on  the  other  hand,  contends  that  the  provi- 
sions of  section  30  are  not  necessarily  repug- 
nant to  those  contained  in  section  4298,  and 
hence  both  sections  may  stand.   It  seems  to 
as,  however,  that  the  provisions  of  section 
30  in  punishing  the  offense  of  giving  or  dis- 
posing of  intoxicating  liquor  to  an  Indian 
cover  precisely  the  same  matter  that  Is  cov- 
ered by  section  4298,  except  perhaps  that 
which  we  have  Italicized.  The  two  sections 
are  therefore  in  direct  conflict,  In  that  by 
the  one  the  act  Is  punishable  by  a  flne  or  im- 
prisonment in  the  county  jail  as  a  misde- 
meanor merely,  while  under  the  other  the 
same  act  Is  punishable  in  the  state  prison  as 
&  felony.    To  say  that  these  provisions  are 
not  repugoant  is  to  trifle  with  both  words 
and  substance. 

[J-4)  We  have  a  statute,  however  (Oomp. 
Laws  1907,  i  4488),  which  provides :  "An  act 
or  omission  which  is  made  punishable  in 
different  ways  by  different  provisions  of  this 
Code  may  be  punished  under  either  of  such 
provisions,  but  In  no  case  can  it  be  punished 
QQder  more  than  one." 

At  first  blush  the  writer  had  some  doubt 
as  to  whether  the  foregoing  section  did  not 
cover  the  case  In  band.  My  associates  are, 
however,  ot  the  opinion  that  the  section  Just 
quoted  has  no  application  here.  Upon  refleo- 


tiou  I  am  persuaded  that  my  associates  aie- 
rlght  The  ivoTlslon  Just  quoted.  It  ap^led 
to  the  statute  now  under  conslderathm, 
might  be  so  applied  as  to  produce  Incongru* 
ous  as  well  ss  most  Inequltahle  results  to 
say  the  least  For  example,  A^  who  has  dis- 
posed of  intoxicating  Uqnor  to  an  Indian, 
might  be  charged  with  and  omvicted  at  m 
felony,  and  smtuioed  to  a  t«m  In  the  stats 
prison,  wUle  B.,  wtw  might  be  equally  guilty, 
but  favored  by  some  county  attorney  as  tlie 
initial  prosecutor,  would  be  (Aiaxged  and  oon- 
Ticted  ot  a  mlsdoneanor  only,  and  thus  be 
fined  or  at  most  sent  to  the  eoun^  JaU  fin 
80  days.  We  do  not  think  that  section  4488 
was  Intended  to  cover  cases  ot  this  diaractra; 
and,  tt  U  were  Intended  to  have  sudi  an  ef- 
fect, we  should  very  mn^  doubt  Its  validity. 
It  we  adopt  the  view  of  the  Attorney  Gener- 
al, namely,  that  both  secttons  may  stand  and 
be  enforced,  the  same  Incongroons  results 
are  possible.  We  therefore  should  not  Ught- 
ly  assume  that  the  lawmaking  power  Intoid- 
ed  that  two  laws  npim  the  same  subject 
should  be  enforced,  under  which  a  vendor 
could  be  sent  to  the  state  prison  fbr  a  feUmy, 
while  under  the  other  lie  conld  be  convicted 
vt  a  misdemeanor  merely,  and  whether  he 
was  to  receive  the  greater  or  the  lesser  pun- 
ishment be  m^e  dependent  VDOi  the  wMm 
of  a  prosecuting  officer.  It  may  well  be 
doubted  wheUier  such  method  ot  punishment 
would  not  be  vulnerable  to  other  objections. 
The  question,  th«,  recurs  whether  the  provi- 
sions of  section  80  snd  those  ot  section  4296 
are  so  repugnant  as  to  require  us  to  hold 
that,  Inasmudi  as  section  30  reflects  the  last 
expression  ot  the  Legislature  uiran  the  sub- 
ject, the  provisions  of  section  4298  have  beeu- 
repealed  by  Implication  because  they  are  re- 
pugnant to  each  other.  It  is  contended  by 
the  state  that  the  provision  of  section  4296 
which  we  have  Italicized  is  not  covered, 
at  least  not  in  terms,  by  section  80,  supra, 
and  therefore  there  Is  nothing  in  the  latter 
section  repugnant  to  the  provision  referred 
to  in  the  former  one.  While  It  Is  true  that 
the  language  of  section  30  is  unlike  the  Itali- 
cized part  of  section  4298,  yet  from  that 
alone  it  does  not  necessarily  follow  that  the 
provisions  of  the  two  secttons  are  not  repug- 
nant within  the  rule  of  repeal  by  Implica- 
tion. Whether  such  Is  the  case,  however.  Is 
not  necessarily  involved  here,  and  therefore 
it  Is  not  necessary  to  determine  whether  the 
Italicized  part  of  section  4298  is  also  repeal- 
ed by  Implication,  and  therefore  upon  that 
question  we  express  no  opinion.  The  appel- 
lant was  not  charged  with  the  offense  de- 
nounced In  the  italicized  portion  of  section 
4298,  but  was  charged  with  and  convicted  of 
the  offense  denounced  In  that  part  of  said 
section  which  is  clearly  covered  by  section  30- 
aforesald.  Under  the  law  as  it  stood  In  1888 
(2  G.  L.  U.  I  4586),  the  offense  here  In  ques- 
tion constituted  a  misdemeanor,  and  was 
punishable  as  su^  It  is  possibl^  therefore^ 
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that  the  Legialatnre  entertained  the  view 
that  to  punish  the  act  as  a  misdemeanor  has 
again  become  adequate  pnnlshment,  and  has 
returned  to  the  old  method;  but  what  view 
the  L^alature  may  have  entertained  is 
wholly  Inunaterlal  to  na,  except  aa  It  may 
throw  llgbt  on  the  legislative  Intent  The 
question  we  must  solve  is :  What  is  the  law? 
And,  when  we  have  solved  that  question, 
the  reason  why  It  was  made  the  law,  while 
perhaps  interesting,  Is  without  any  force. 
We  have  already  held  (Pleasant  Grove  City 
T.  Lindsay,  126  Pac.  889)  that.  In  adopting 
chapter  106,  supra,  tiie  Legislature  Intoided 
to  supersede  all  laws  upon  the  subject  of 
regulating  traffic  In  intoxicating  liquors,  ex- 
cept such  as  were  not  clearly  repugnant  to 
the  provisions  of  said  chapter.  We  are  of 
that  opinion  still.  We  are  forced  to  the  con- 
clusion, therefore,  that.  In  adopting  section 
30  of  chapter  106,  all  acts  and  provisions 
repugnant  to  that  section  must  be  deemed  re- 
pe«led  by  implication.  We  have  also  re- 
peatedly hM  that,  while  repeals  by  impllca- 
tion  are  not  favored  by  the  courts,  yet,  where 
the  later  provldona  upon  a  given  subject  are 
clearly  and  manifestly  repugnant  to  existing 
proTlrions,  fbe  later  ones  control,  and,  so  far 
as  th^  are  repugnant  to  the  earlier  provl- 
alons,  tbe  earlier  ones  must  be  deemed  to  be 
repealed  by  Imidlcation.  TMa  Is  elementary 
doctrine^  See  M arloneanx  t.  OnUer,  82  Utah, 
476,  81  Pac.  866,  and  cases  then  dted.  We 
tblnk  the  case  at  bar  clearly  flails  witUn  the 
doctrine  tbere  annonnced. 

[I]  TiiB  qnestlon  now  arises:  What  dis- 
pmltton  should  be  made  of  the  case?  As 
pointed  oat,  appellant  has  assailed  nothing, 
ezoqit  that  be  was  sentoiced  for  a  felony 
when,  under  tbe  law,  the  offense  he  was 
charged  with  constituted  a  misdemeanor 
only.  The  saffidency  of  the  information  is 
not  Bsniled.  Tbs  correctness  of  the  verdict 
of  the  jury  Is  not  questioned.  Nor  is  it  con- 
tended that  the  evidraice  is  Insufficient  to 
soatatn  the  finding  of  the  Jury  that  he  was 
guilty  of  the  act  charged  in  the  Information. 
The  only  error  committed,  therefore,  consist- 
ed in  Imposing  an  excessive  sentence  or  pen- 
alty for  the  offense.  Undw  audi  drcnm- 
stanoea  we  think  the  provisions  of  Compiled 
Laws  1D07,  I  4977,  whidi  define  the  powers 
of  this  court  on  criminal  appeals  are  appli- 
cable. That  section  reads  as  follows :  "The 
court  may  reverse,  affirm,  or  modify  the 


Judgment  or  order  appealed  from,  and  may 
set  aside,  affirm,  or  modify  any  or  all  tbe 
proceedings,  subseqnrat  to  or  depmdent  up- 
on such  judgmfflit  or  order,  and  may.  If  prop- 
er, order  a  new  trial." 

Tbe  powers  exercised  by  appellate  courts 
tmder  such  or  similar  provisions  are  cleaiiy 
stated  in  12  Cyc.  9S7,  988,  In  the  CoUowlng 
words: 

"In  the  absence  of  a  statute  permitting 
this  to  be  done,  the  appellate  court  has  no 
power  to  amend  or  correct  the  judgment 
According  to  the  modem  practice,  however, 
and  under  recent  statutes,  the  appellate 
court  may  reform  and  correct  d^ects  in  the 
Judgm^t  appealed  from  and  affirm  it  as  Oius 
corrected. 

"The  appellate  court  In  affirming  a  con- 
viction may  modify  the  punlshmrat  Imposed 
by  the  trial  court  by  mitigating,  redndi^, 
or  otherwise  changing  it  so  Car  as  It  exceeds 
the  limits  prescribed  by  the  statute.  Tlfia 
rule  applies  to  a  fine  or  a  sentence  to  a  Cerm 
of  Imprisonment  In  excess  of  that  perm! tted 
by  statute;  to  a  fine  raid^red  against  de- 
fendants Jointly;  to  a  sentoioe  on  a  seneral 
verdict  of  guilty,  where  one  of  several  ooonta 
is  nnsnstalued  by  any  erldeooe;  and  to  a 
prematore  aeabeoce." 

In  the  case  at  bar  a  sentence  should  there- 
fore be  imposed  to  conform  to  the  prorlatons 
of  section  66  of  chapter  106,  Laws  Utah  1911, 
whidi  section  spedfles  the  penalty  a  court 
may  Impose  for  the  violation  of  section  30  of 
that  diapter.  Undor  the  provlalons  of  sec- 
tion 4977,  snjffa,  we  cannot  pronomioe  sm- 
tence ;  but  that  mast  be  done  the  district 
court  in  which  the  conviction  was  had.  Hus- 
sy People.  47  Barb.  (N.  Y.)  S03;  People  v. 
Oriflhi,  27  Hun  (N.  Y.)  696. 

For  the  reasons  hereinbefore  stated,  the 
verdict  of  the  Jury  must  therefore  be,  and 
the  same  Is,  In  all  reqwcts  held  legal  and 
Just  The  sentence,  however,  which  was  Im- 
posed by  the  district  court  of  Wasatch  coun- 
ty is  set  aside  and  annulled,  and  the  case  la 
remanded  to  that  court,  with  dlreetkms  to 
require  the  appaUant  to  appear  beftore  It  and 
to  impose  a  saituce  upon  him  as  provided 
by  section  66  of  diapter  lOf^  Laws  Utah 
1911,  and  to  mforce  sodk  sentenoa  No  costs 
are  to  be  taxed  against  the  awellant  either 
in  this  or  in  the  district  court 

McCABTY,  a  X,  and  8TRAUP,  J„  aoDCnr. 
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BALDWIN  T.  FIRST  METHODIST  EPIS- 
COPAL CHURCH  OP  OPPOBTUNITT. 
(No.  U,520.) 

(Supreme  Court  of  Waghington.     Hay  12, 

1914.) 

Reliqioub  Sochties  <S  27*)— Mihibtkb»— 

SjO^T— CONTBACTS— CONSTEUCnON. 

Where  plaintiff,  when  engaged  as  minister, 
knew  that  bis  salai?  was  contingent  open  toI- 
uctary  contribntions,  and  tbat  tbe  cburcb 
board  merely  estimated  them,  tbere  was  no 
binding  contract  ander  which  he  could  subject 
tbe  church  property  to  payment  of  his  salary, 
particular^  M  tbe  rules  <a  that  denomination, 
nith  whica  he  was  probably  famiUar,  forbade 
soch  prooBdure. 

[Ed.  Note.— For  other  caaee.  see  Religious  So- 
cieties Cent  Dig.  H  180-198;  Dee.  Dig.  f 
27.*] 

DepartnuDt  2.  Appeal  from  Superior 
Court,  Spokane  County;  nioB.  B.  Orady, 
JvAge. 

Action  fey  A.  J.  Baldwin  ^Inat  tbe  Flnt 
HeUiodlst  Eplaot^al  Ghiueb  of  bpportoiilty. 
From  a  Jodgnient  for  plainttfT,  d^endant  ap- 
peals. ReTersed,  and  order  dlsmiaaed. 

Nnzum,  Clark  &  Nnzum  and  Geo.  H,  Arml- 
tage,  all  of  Spokane,  for  appellant  Belden  & 
Loeey,  of  Spokane^  ft>r  respondent 

MOUNT,  J.  Tbla  action  was  brougbt  by 
the  plaintiff  to  recover  a  balance  alleged  to 
be  dne  upon  a  contract  tor  services  as  pas- 
tor of  tbe  defendant  chnrdi. 

Tbe  complaint  alleges,  In  substance,  that 
on  or  about  September  1,  1910,  tbe  defend- 
ant entered  Into  a  contract  with  the  plain- 
tiff to  pay  tbe  plaintiff  the  sum  of  $500  for 
Us  services  as  pastor  of  the  defendant 
church  during  the  years  1910  and  1911 ;  that 
the  defendant  has  paid  thereon  $410,  leaving 
an  unpaid  balance  of  $90.  For  a  second 
cause  of  action  the  complaint  alleges  that  on 
or  about  September  1,  1911,  another  con- 
tract to  the  same  effect  was  entered  Into, 
t>y  which  the  defendant  agreed  to  pay  to  the 
plaintiff  the  sum  of  $600  for  his  services  as 
pastor  of  the  defoidant  church  during  tbe 
years  1911  and  1912;  that  tbe  defendant 
has  paid  thereon  the  sum  of  $300,  leaving  an 
anpaid  balance  of  $S00.  The  plaintiff  prays 
for  Judgment  for  the  sum  of  $390.  The  de- 
fendant answered  the  complaint  and  denied 
that  any  contract  had  been  entered  into, 
admitted  the  payments  as  alleged  in  tbe  com- 
plaint, and  pleaded  three  affirmative  defens- 
es- A  demurrer  was  sustained  to  the  first 
two  separate  defenses.  The  third  was  to  the 
effect  that  tbe  defendant  church  was  a  de- 
nomination known  as  the  Methodist  Episcopal 
Church,  and  was  controlled  by  tbe  laws, 
rules  and  r^ulatlons  of  such  churches ;  that 
SQd)  churches  and  Its  boards  and  ministers 
Bre  controlled  by  what  is  known  as  the 
"Discipline  of  the  Methodist  E^idoc^ 
Church,"  which  "Discipline"  provides  that 
the  property  of  the  church  shall  not  be  held 
for  tbe  current  expenses  of  the  church.  Sec- 


tion 316  of  the  "Discipline"  provides  as  fol- 
lows: "Should  the  people  among  whom  a 
member  of  an  annual  conference  has  la- 
bored fail  to  pay  him  bis  allowance,  be  may 
present  a  claim  for  tbe  same  to  tbe  confer- 
ence, and  the  conference  may  authorize  the 
conference  stewards  to  pay  a  part  or  all  of 
said  claim  out  of  funds  at  its  disposal  for 
such  purpose,  and  shall  include  in  its  report 
the  name  of  the  pastoral  charge  with  the 
amount  paid.  In  no  case,  however,  shall  the 
church  or  the  conference  be  held  account- 
able for  a  final  deficiency." 

It  is  alleged  that  this  "Discipline"  was 
Undlng  upon  tbe  plaintiff,  who  had  notice 
and  knowledge  of  it  and  accepted  his  pasto- 
rate after  sudi  knowledge.  This  affirmative 
defense  was  denied  by  a  reply.  Upon  these 
Issues  the  cause  was  tried  to  tbe  court  with- 
out a  Jury.  Findings  were  made  In  favor  of 
tbe  i^alntlff,  and  Judgment  entered  for  $390 
against  tbe  defendant  This  ai^»eal  followed. 

The  plaintiff  testified,  in  substance,  that  he 
bad  a  contract  with  tbe  officers  of  the  church 
at  Opportunity,  Wash.,  as  alleged  In  his  otno- 
plalnt;  that  he  had  been  paid  the  amounts 
therein  stated,  aztd  tiaat  Oiere  was  stUl  due 
him  $S8a 

It  appears  tnm  tiie  record  Out  tfie  de- 
fendant is  a  corporation,  incorporated  under 
the  laws  of  ttiis  state.  The  articles  of  In- 
oorpotatlon  recite  ttiat  the  object  of  the  cor- 
poratUm  is:  "Fbr  the  estaUiehm^t .  and 
maintenance  of  religious  worship  of  Uod,  at 
or  near  Opportunity,  Washington,  according 
to  the  usages  of  the  MeOLodlst  Episcopal 
Gharchee  of  the  United  States  of  America. 
*  *  •  "  It  also  appears  that  the  Methodist 
Epl8C(Vwl  denomlnatton  is  a  sect  irtiidi  car- 
ries on  its  reiitfUnis  wbrk  tiiroogh  what  are 
called  eonferencest  the  chief  anthozll?  of 
which  Is  lodged  in  biduva.  The  confer- 
ences are  comprised  in  twritorlal  limits,  and 
are  subdivided  Into  distrtets,  one  of  which 
Is  known  as  the  Ooear  d'Alue  district  of 
the  Colombia  Blver  Conference  of  the  Metiio- 
dist  Episcopal  Church  of  the  United  States 
of  America,  under  the  JurlsdlctUm  of  which 
is  the  Opportnni^  Methodist  Episcopal 
Church,  the  datendant  h^etn.  This  church  is 
governed  by  a  system  of  laws  which  Is  known 
as  the  "DisdpUne."  According  to  this  "Dis- 
cipline," the  pastors  are  appointed  and  as- 
signed  to  churches  by  tbe  bishop  of  the  con- 
ference, or,  In  his  absence,  by  the  district  su- 
perintendent. Neither  tbe  trustees  of  the 
churches  nor  their  congregations,  acting  sep- 
arately or  together,  have  any  authority 
or  voice  in  choosing  the  pastor,  or  making 
any  contract  with  reference  thereto,  binding 
upon  the  church.  Under  the  conference  or- 
ganization, there  Is  in  each  local  church  a 
body  called  the  "official  board,"  composed  of 
the  pastor  and  other  church  members,  whose 
duty  it  is  to  hold  congregational  conference 
meetinga,  and  to  devise  means  fOr  the  sup- 


*fv  othn-  UBM  am  ssma  to^c  and  McUmi  NUMBER  is  Dm.  Dig.  *  Am.  Dig.  Kv-No.  Serlss  *  R«p*r  IbAum 

Digitized  by  Google 


140  PAGinO  REFORTBB 


(Wash- 


port  of  the  rdiglonB  work  and  to  zeport  con- 
cerning the  work  to  Uie  conference  authori- 
ties. This  board  solicits  volnntary  subscrlp- 
tions  for  the  support  of  the  minister  and  the 
expemse  of  the  tdiarch.  The  members  of  the 
board  estimate  what  th^  can  raise  for  the 
pastor.  And  It  Is  from  this  source,  and  also 
from  a  snm  allotted,  In  some  Instances,  by 
the  Home  Missionary  Society  connected  with 
the  church,  that  the  pastor  Is  supported. 

In  the  year  1910  the  regular  pastor  of  the 
church  at  Opportunity  requested  the  plain- 
tiff to  supply  his  place  for  the  balance  of  his 
term,  which  was  about  three  months.  The 
plaintiff  did  so,  and  was  paid  therefor.  He 
testified  that  he  did  not  remember  how  or  In 
what  amount  he  was  paid.  In  September. 
1910,  the  plaintiff  was  requested  by  the  con- 
gregation and  by  the  district  superlnteudent 
to  continue  his  pastorate  for  another  year. 
The  official  board  reported  they  could  raise 
for  his  salary  the  sum  of  $500.  He  contin- 
ued his  pastorate  for  that  year,  and  was 
paid  the  sum  of  $410,  leaving  a  balance  of 
190.  He  was  again  appointed  for  the  next 
year,  and  the  official  board  reported  that 
they  could  raise  for  his  salary  the  sum  of 
$600,  Including  the  sum  of  $130  from  the 
Home  Missionary  Society.  During  the  lat- 
ter year  he  was  paid  but  $300.  Some  con- 
tention arose  among  the  members  of  the 
church,  which  resulted  In  the  plaintiff  with- 
drawing, from  the  church  and  taking  nearly 
all  of  the  members  with  him  into  a  church 
of  his  own,  thereby  making  It  impossible  for 
the  defendant  chunA  to  collect  the  subscrip- 
tions necessary  to  pay  the  balance  of  his 
salary. 

The  principal  question  in  the  case,  as  we 
view  it,  is  whether  or  not  there  was  an  agree- 
ment to  pay  at  all  events  a  spedfle  salary. 
It  Is  apparent  that  there  was  not  It  Is 
claimed  by  the  respondent  that  at  tiie  time  he 
first  took  charge  of  the  diurcb  as  its  pastor 
that  he  was  a  Congregational  mlnlst^,  and 
was  nnaoqaalnted  with  the  "DtsclKAlne"  of 
the  Methodist  Eplscf^l  Church;  that  he  was 
never  under  tiie  control  of  the  diurdi  or^nl- 
Eation,and  ms  not  ^vemed  by  its  "Disci- 
pline." The  record,  we  think,  plainly  shows, 
that  he  withdrew  from  his  Congregational 
connection,  and  became  a  member  of  the 
Methodist  Church  at  Oi^rtnnlty  duni«  his 
first  year,  or  at  any  rate,  before  Uie  begin- 
ning of  bis  last  year.  He  testified  that  he 
did  not  know  and  was  not  acquainted  with 
the  "Discipline."  He  admitted,  however,  that 
he  had  posses^n  of  a  copy  of  the  "Disci- 
pline" for  a  period  of  about  two  weeks,  but 
stated  flMt  be  did  not  read  It  with  reference 
to  his  duties.  Whether  he  did  or  did  not, 
we  think,  is  of  no  special  importance.  He 
was  folly  acquainted  with  the  method  by 
which  the  pastor's  remuneration  was  acquir- 
ed, without  having  actually  read  the  "Disci- 
pline." He  knew,  of  course,  that  the  pas- 


tor's salary  waa  raised  by  voluntary  subscrip- 
tions among  the  members  and  friends  of  tb» 
church,  aside  from  $180  from  the  Home  Mis- 
sionary Society.   He  knew  that  the  drarcti 
had  not  sources  from  irtilch  to  acquire  fandfi, 
except  from  these  two  sources,  namely,  by 
voluntary  contributions  of  Its  members  and 
friends,  and  by  a  stipulated  amount  from  the 
Home  Missionary  Society.  Be  knew  that  tihe 
official  board  merely  estimated  the  receipts 
from  such  contributions.   And,  when  he  was 
called  as  pastor  of  the  church  at  Iwth  the 
first  and  second  meetings  of  this  board,  wben 
bis  alleged  contracts  were  made,  he  knew 
all  these  facts  and  necessarily  contracted,  if 
a  contract  were  made,  with  reference  to 
them.    In  answer  to  a  question  as  to  the  sub- 
stance of  the  contract,  he  said:  "This  con- 
tract?  The  authorities  met,  held  a  confer- 
ence, decided  what  they  could  raise,  offered 
me  that  amount  if  I  would  supply  the  church 
for  a  year  on  fhat  basis."   This  is  as  near 
as  he  states  the  terms  of  the  contract  We 
think  It  Is  apparent  that  he  understood  that 
no  definite  amount  was  to  be  paid  to  him  in 
any  event,  but  it  was  understood  by  him,  and 
by  the  congregation,  that  his  salary  was  con- 
tingent upon  these  voluntary  subscriptions: 
that,  tf  the  voluntary  subscriptions  were  paid, 
he  would  be  paid  also;  that  if  these  sul>- 
BcripUons  were  not  paid,  there  would  be  no 
money  with  which  to  pay  hie  salary.  We 
are  satisfied  from  the  whole  record  that  this 
does  not  constitute  a  contract  for  a  definite 
amount  to  be  paid  in  any  event  and  made  a 
Hen  against  the  property  of  the  diurch,  but 
Is  a  contract  only  for  $500.  or  $600,  as  the 
case  was,  provided  that  amount  of  money 
were  collected.   It  is  not  shown  that  the 
money  was  collected.   On  the  other  hand,  it 
is  definitely  shown  that  the  money  was  not 
collected;  and  one  of  the  reasons  therefor, 
no  doubt,  waa  that  the  church  was  divided 
against  Itself,  and  the  plaintiff  organized 
from  the  old  members  another  durch,  and 
therefore  mado  It  Impossible  for  the  defoid: 
ant  dinrch  to  collect  the  voluntary  snbaolp- 
lions.  We  are  satisfied  that  there  was  no 
such  contract  as  would  authorize  the  plaintiff 
to  maintain  an  action  for  a  spectfled  amount 
unless  It  may  be  for  the  amount  actually  col- 
lected and  not  paid  to  him. 

The  reqwndent  relied  In  the  court  below, 
and  in  this  court  relies  upon  the  case  of 
Jones  T.  Trustees,  of  the  Corporation  of  Mt 
Zion,  SO  La.  Ann.  711.  TtaX  was  a  case  In 
many  resgwcts  like  this.  Bat  in  13iat  case 
the  evldoice  showed,  or  at  any  rate  the  court 
assumed,  that  a  contract  waa  made  for  a 
definite  amount,  and  judgment  therefor  was 
entered  In  fbvor  of  the  pastor.  But  in  this 
case,  as  we  have  seen,  it  there  were  a  con- 
tract for  a  definite  amount  It  was  contin- 
gent upon  voluntary  subscriptions  which  were 
never  paid. 

We  are  satisfied,  therefore,  that  the  court 
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c-rred  In  eiiftwiDg  JnOgmeiit  In  fiiTor  ot  tbe 
Iilaintiff. 

Tbe  canse  is  zeTeraed,  and  ordered  dte- 

misBed. 

CROW,  a  and  FULLBBION,  PABK- 
EH,  and  MORBtS,  JJ.,  concor. 


In  re  EXOS'  ESTATE. 
ENOS  V.  HAMBLEN  et  aL-  (No.  U,73&) 
(Suprenw  Court  of  WaAlngton.  May  12, 1914^ 

1.  Jvwei  Q  14*)--ADHi:TisTaATiON  «f  Estates 

RiOHT  TO  Possession. 
Under  Bern.  &  BaL  Coda.  H  1366,  1370, 
15M:,  reapectivelf  provkliiu  that,  wlien  einy  per- 
atm  ai«a  eeiaed  oC  nnd,  bis  title  ahall  vest  Ita- 
mediately  m  hts  heixa  and  devisees  subject  to 
debts,  «xp«aBe8  of  admrnistration,  etc.,  that 
tbig  rate  -shall  apply  to  commonity  real  pfop- 
«rt5>  and  that  ae  «xecutor  -or  adminutcatur 
«lia.U  take  into  his  possession  -all  of  the  estate 
uf  the  deceased,  a  wife  of  a  deceased  person  is 
pQtixled  to  her  oommonitj  interests  after  the 
Iiayment  of  debts  and  cost  of  administration, 
but  she  is  not  entitled  to  possession  until  after 
administration  is  closed;  and  hence  a  oroceed- 
ing  a  woman  to  be  declared  the  wife  of  de- 
oedent  and  thua  entitlad  to  share  in  hia  com- 
munitr  estate  is  not  an  action  for  the  recovery 
of  money  OD^  or  specific  real  property,  triable 
by  jury  under  section  314,  bat  la  an  equitable 
action,  triable  by  tbe  ooort  under  section  31K. 

[Ed.  Note.— For  otber  cases,  see  Jury.  Cent 
Dig.  U  40-«0,  66-83;  Dec  Dig.  S 

2.  Tkiai.  <|  874*)— •Iubt  or  Tbxai.  bt  Ooubt— 
Effect  or  Vbbdict. 

In  an  equitable  action,  -where  Uia  issues  of 
fact  are  submitted  to  tbe  jury,  its  rerdict  Is 
meoely  advisory,  and  can  be  disregarded  by  the 
conrL 

(Bd.  NotAb— !>»  cflMT  cases,  aee  Trial,  Cent 
Dig.  I  884;  Dee.  IXg.  1  334^ 

3.  Uabbugb  (S  AO*)— Evidence. 

In  a  proceeding  to  eMablieh  that  petitioner 
vas  the  wife  of  decedent  -evidence  held  insuffi- 
<-ient  to  show  that  tbe  parties  iiad  ever  been 
married. 

{Ed.  Note.— For  mOm  •eaam,  see  llarriage. 
Cent  Dig.  Si  79-89;  Dec  Dig.  4  SO.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  Connty;  J.  Stanley  Webster. 

in  the  matter  of  the  estate  of  John  Enos, 
deceased.  Petition  by  Susan  Enos  against 
Lawrence  B.  Hamblen,  as  executor,  etc.,  and 
otbers  to  be  declared  the  wife  'Of  the  deceas- 
ed. From  a  judgmMit  dlamlsstog  Qxe  petition, 
petitioner  appeals.  Affirmed. 

Cannon,  Ferris  A  Swan,  of  Spokane,  O.  J. 
Bandtiia,  of  S&ndpolnt,  Idaho,  and  W.  EX 
Soathard,  of  Wilson  Gredt,  for  4n>etlant. 
W.  8.  Gilbert,  of  SiK^ne^  tor  revpondents. 


MOUNT,  J.  The  appellant  In  this  action 
claims  to  be  the  lawful  wife  of  John  Enos, 
doopased,  and,  as  such  wife,  has  a  community 
Intereat  in  tbe  property  left  by  the  deceased. 
It  appears  that  John  Enos,  commonly  known 
as  "Portuguese  Joe,"  died  on  or  about  the 
-tOth  day  of  May,  1911.  He  left  an  estate 
coDfllatlnK  of  real  and  personal  property  In 


Spokane  eonnty  Of  CftUslderable  value.  Prior 
to  his  death  he  made  a  will,  by  the  terms  of 
which  be  left  the  bulk  of  Ms  property  to  bis 
wife,  Mary  Enos.  Thereafter,  on  the  12th 
day  of  July,  1911,  tbe  will  was  admitted  to 
probate  in  the  superior  court  for  Spokaue 
connty*  and  Lawrence  B.  Hamblen  waa  duly 
appointed  as  executor  of  the  will. 

Thereafter  on  January  30,  1913,  tbe  appel- 
lant filed  a  petition  In  the  superior  court  for 
Spokane  county,  in  the  matter  of  the  estate 
of  John  Enos,  deceased,  alleging  that  she 
was  the  lawful  wife  of  tbe  testator  during  bis 
lifetime ;  that  there  were  bom  to  her  aud  tbe 
said  John  £n<»  three  sons,  two  of  whom  died; 
while  young,  and  that  the  third  son  was  sup- 
posed to  be  Uvlng,  but  his  whereabouts  was 
unknown  to  the  appellant;  that  at  the  time 
of  his  death  John  Enos  left  certain  property, . 
describing  it,  in  Spokane  connty,  of  tbe  ap- 
praised v&lne  of  9187,000.  She  prayed  for  a 
citation  and  a  bearing  upon  her  potion,  and 
that,  upon  such  bearing  she  be  adjudge  to 
be  the  lawful  wife  of  John  Bnoa,  deceased. 

The  executOT  of  the  estate^  and  ottwrs  wlifr 
were  Interested  therein,  appeared  in  answer 
«e  tbe  petition.   They  denied  that  the  appel- 
lant was  Oe  wife  of  JcHm  Enos,  deceased. 
-Wbai  the  cause  came  on  for  trial,  a  jury  waa 
•demanded  by  the  petitioner.  Ttaia  demand 
wea  resisted  by  the  executor.   Upon  tlut  ftp- 
ylloaasp  It  was  conceded  by  counsel  for  the 
petltloaer  that  It  was  discretionary  with  the 
trial  ooort  whether  a  jury  should  be  called, 
and  that  the  verdict  of  a  iurj  would  be  ad- 
Tlaory  o^.   Hie  court  thereupon  called  a 
Jury,  and  tbe  cause  was  tried.  The  only 
■question  sabmltted  to  tbe  Jury  was  wh^er 
the  appellant  waa  ever  legally  married  to  the 
■deceased,  or  was  bis  wife.  At  the  conclusion 
••f  the  trial,  the  jury  found  that  tbe  appelant 
-and  the  deceased  were  lawfully  married. 
Upon  motion  of  the  respondents,  the  court 
declined  to  adopt  the  verdict  of  the  Jury,  con- 
cluded upon  the  evidence  that  there  was  no 
lawful  marriage,  and  dismissed  the  proceed- 
Ing&   This  appMl  Is  prosecuted  from  that 
order. 

CI,  2]  The  appellant  assigns  that  the  court 
ored  in  disregarding  the  verdict  of  the  jury, 
in  refusing  to  enter  a  judgment  thereon,  and 
indiamissing  the  petition.  Voluminous  brieto 
have  been  filed  In  the  case.  Tbe  appellant 
argues  strenuously  that  she  was  entitled  to  a 
jury  as  a  matter  of  right,  and  that  the  verdict 
of  the  jury  la  binding  upon  the  court,  aud 
not  advisory  merely.  The  statute  (Hem.  & 
Bal.  Code,  S  814)  provides:  "An  issue  of  fact. 
In  an  action  for  the  recovery  of  money  only, 
or  of  specific  real  or  personal  property  shall 
be  tried  by  a  jury,  unless  a  Jury  la  waived, 
as  provided  by  law.   •   ♦    •  »• 

Section  315  provides:  "Every  other  issue  of 
fact  shall  be  tried  by  the  court,  subject,  how- 
ever, to  the  right  of  the  parties  to  consent,  or 
of  tbe  court  to  order,  that  the  whole  Issue*  or 
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an;  8pe<dflc  gnestlon  of  fact  InvolTed  therdn, 
be  tried  by  a  jury.   •    •    •  " 

These  statntes  seem  to  us  plain  and  unequiv- 
ocal. Where  there  Is  an  issue  of  fact  In  an 
action  for  the  recovery  of  money  or  of  spe- 
cific real  or  personal  property,  that  Issue 
must  be  tried  to  a  jury,  unless  a  jury  Is 
waived.  It  is  plain,  we  think,  that  this  is 
not  an  action  of  the  kind  there  mentioned. 
The  question  In  this  case  is  simply  whether 
the  appellant  was  the  lawful  wife  of  John 
Enos  during  his  lifetime.  If  that  question  Is 
determined  In  the  affirmative,  then  she  is  un- 
doubtedly entitled  to  her  community  Interest 
In  his  estate,  after  the  debts  and  costs  of  ad- 
ministration are  paid.  Rem.  &  Bal.  Code,  SI 
1366.  1370,  1B34;  Ryan  v.  Fergusson,  8 
Wash.  356,  28  Pac.  910 ;  In  re  Guye's  Bstate. 
54  Wash.  264,  103  Pac.  25,  132  Am.  St  Rep. 

nil. 

But  this  action  cannot  be  said  to  be  an  ac- 
tion for  the  recovery  of  specific  property,  ei- 
ther real  or  personal.  It  is  simply  to  deter- 
mine the  question  whether  the  appellant  Is 
the  widow  of  the  deceased.  The  case  of  Fil- 
ley  V.  Murphy,  80  Wash.  1,  70  Pac.  101,  ex- 
toiBlvely  quoted  from  and  apparratly  relied 
upon  by  the  appelant,  ia  not  an  authority  up- 
on the  question  fliat  this  la  an  action  for  the 
reeovei7  of  specific  teal  or  personal  ptaperty. 
That  dearly  was  snch  an  action.  Tbore  the 
admlnlstratoT  sought  to  recover  from  an  ex- 
ecutor who  had  been  deposed  certain  person- 
al property  belonging  to  the  estate.  We  held 
In  that  case  that  It  was  an  action  for  the  re- 
covery of  evcfdflc  propMiy,  and  that  the  Is- 
sues wwe  triable  to  a  }nry.  But  this  is  not 
such  aa  action. 

The  appellant  argues  at  length  that  she  is 
not  claiming  the  property  In  question  by  in- 
heritance or  as  an  heir,  but  Is  asserting  title 
to  property  which  she  owns  to  the  same  ex- 
tent and  in  the  same  manner  as  the  deceased 
owned  IL  We  think  It  makes  little  difference 
in  this  case  whether  she  claims  a  community 
Interest  as  one  of  the  community,  or  whether 
she  claims  as  an  heir.  She  is,  In  either 
event,  not  entitled  to  possession  until  after 
the  administration  Is  closed  upon  the  estate. 
As  we  have  seen  above,  the  statute  requires 
the  whole  estate  to  be  administered  upon, 
and,  while  the  title  vests  in  the  heirs,  or 
those  entitled  thereto.  Immediately  upon  the 
death  of  the  testator,  neither  the  heirs  nor 
those  interested  In  the  community  are  enti- 
tled to  the  possession  until  after  administra- 
tion. Not  being  an  action  to  recover  money 
or  specific  real  or  personal  property,  the  case 
falls  n-ltbln  the  provisions  of  section  315. 
supra,  and  Is  triable  by  the  court  without  a 
jury.  In  other  words,  it  Is  an  equitable  ac- 
tion, and  the  court  was  authorized  to  try 
it  without  a  jury,  or  to  select  a  Jury  whose 
verdict  would  be  advisory  merely.  In  Col- 
lins V.  Fidelity  Trust  Co.,  33  Wash.  136,  at 
page  143,  73  Pac.  1121,  at  page  1122,  referring 
to  the  trial  of  a  case  by  jury  in  an  equitable 


action,  we  said:  "The  jury  In  a  case  of  this 
kind  is  only  an  advisory  adjunct  to  the  court, 
its  verdict  not  binding  the  trial  court  or  this 
court,  which  decides  the  case  upon  the  testi- 
mony. Peck  V.  Stanfleld,  12  Wash.  101,  40 
Faa  635.  This  seems  to  be  the  preraillng 
and  reasonable  rule." 

In  Dalton  v.  Union  Gap  Irrigation  Co..  09 
Wash.  3(@,  124  Pac.  1128,  we  said:  I'Eren  In 
purely  equitable  actions,  the  method  of  deter- 
mining questions  of  fact  is  discretionary  with 
the  court  It  may  try  all  the  Issues,  or  may 
submit  all  or  part  of  any  Issuable  question  of 
fact  to  a  jury,  using  the  verdict  as  advisory 
merely,  and  In  no  manner  bound  thereby, 
should  It  not  meet  with  approval."  Several 
authorities  are  there  dted  to  that  effect 

We  think  there  can  be  no  question,  under 
the  rule  adopted  in  this  state,  that  an  equi- 
table action,  as  this  one  is,  is  triable  to  the 
court  without  a  jury  or  with  a  jury,  as  the 
court  sees  fit,  and  that  such  a  verdict  Is  not 
binding  upon  the  court,  but  is  merely  advi- 
sory ;  and  the  trial  court  and  this  court  will 
review  the  evidence  de  novo,  and  find  accord- 
ing to  the  facts  as  they  may  appear.  It  Is, 
no  doubt,  true  that  the  finding  of  the  jury 
will  have  weight  with  the  trial  court  In  de- 
termining the  questions  submitted  to  the 
jury,  but  the  trial  court  is  not,  and  neither 
is  this  court,  bound  by  the  verdict  of  the 
Jury.  We  deem  It  unnecessary  to  review  tbe 
authorities  from  other  states  upon  the  ques- 
tion presented  here.  We  think  our  own 
cases  axe  dedslTe  when  once  the  character 
of  the  action  or  proceeding  has  been  deter- 
mined. 

The  estate  In  this  case  is  In  the  possession 
of  the  executor.  The  property  In  his  pos- 
session Is  a  trust  fund:  First  for  the  pay- 
ment of  the  costs  and  expenses  of  administra- 
tion ;  and,  second,  to  be  distributed  to  tbe 
persons  lawfully  entitled  thereto.  A  person 
claiming  to  be  an  heir  or  a  commnnlty  owner 
of  the  estate  must  establish  his  claim  at  some 
place  in  the  proceedings,  and,  when  establish- 
ed, they  are  entitled  to  the  distribntiOD 
which  the  law  authorizes.  In  order  to  esta- 
blish a  right  to  the  estate  as  distributee,  the 
proceeding  must  necessarily,  we  think,  be  an 
equitable  one,  and  falls  within  the  provi- 
sions of  Rem.  it  Bal.  Gode^  f  315,  above 
quoted. 

[3]  It  Is  next  strenuously  argued  that  tbe 
finding  of  the  Jury  was  right  to  the  effect 
that  the  appellant  was  the  lawful  wife  of  John 
Enos  during  his  lifetime.  Upon  this  ques- 
tion we  have  carefully  read  the  abstract  of 
evidence  In  the  case.  This  abstract  is  volu- 
minous, because  many  witnesses  testified  up- 
on the  question.  But  we  are  satisfied  from 
the  record  In  the  case  that  the  evidence  falls 
to  establish  the  fact  that  the  appellant  was 
ever  married  to  tbe  deceased,  John  Eqob. 
She  claims  to  have  been  married  to  him  some 
time  during  the  years  1870,  1871,  or  1872, 
when  she  was  about  the  age  of  14  yeara 
She  Is  an  Indian  woman,  nnable  to  speak 
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the  English  language,  and  nnable  to  fix  the 
date  exactly.  But  the  date  was  fixed  by 
other  witnesees  at  about  the  time  atated. 
She  testified  that  the  marriage  took  place 
according  to  Indian  custom,  north  of  the  Co- 
Inmbla  river,  on  the  Colvllle  Indian  reserva- 
tion ;  that  she  lived  with  her  husband  upon 
his  ranch  In  Lincoln  county  for  about  9  years. 
But  the  evidence,  we  think,  conclusirely 
shows  that  the  deceased  at  that  time,  and 
for  several  years  after  that,  was  not  In  that 
country,  but  was  more  than  100  miles  away 
from  that  country.  We  think  this  fact  Is 
conclusively  shown.  And,  furthermore,  we 
think  It  Is  conclusively  shown  that  tf  the  ap- 
pellant was  married  to  a  man  by  the  name  of 
John  Eaos,  or  "Portuguese  Joe,"  as  he  was 
commonly  known,  that  the  deceased  was  not 
the  man.  And  it  is  further  conclusively 
shown  that  the  appellant  did  not  live  with 
the  deceased  at  his  home  In  Lincoln  county 
for  9  years,  or  for  any  other  length  of  time. 
And  it  is  further  conclusively  shown  that 
whatever  children  the  appellant  had  were 
the  children  of  Indiana  who  claimed  to  be  ber 
husband,  and  were  not  the  children  of  the  de- 
ceased; that  the  only  child  Uvlug  was  not  a 
boy,  as  alleged  in  the  petition,  but  was  shown 
to  be  a  girl,  who  had  lived,  and  at  the  time 
of  the  trial  was  living,  in  the  same  vicinity 
with  her  mother.  It  is  further  shown  al- 
most beyond  question  that  the  appellant  bad 
another  husband  during  these  times,  and 
that,  as  his  widow  she  claimed  his  estate  up- 
on his  death.  These,  and  other  facts  not 
necessary  to  be  mentioned,  convince  us  be- 
yond a  doubt  that  the  appellant  was  simply 
an  adventuress  who  never  was  married  to 
the  deceased  by  Indian  custom,  or  at  all, 
who  never  lived  with  him  as  hts  wife,  and 
ifho  is  not  entitled  to  share  In  his  estate. 
We  think  the  trial  court  properly  rejected 
the  verdict  of  the  Jury  upon  this  question, 
and  rightly  concluded  that  the  appellant  was 
not  the  widow  of  John  Enos,  deceased. 
The  judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  7ULLBBT0N.  MOB- 
RIS,  and  PABICEOt,  JJ.,  concur. 


In  re  ENOS'  ESTATE. 
JASINTO  et  al.  v.  HAMBLEN  et  aL 
(No.  11,740.) 
(Supreme  Court  of  Washington.   May  12, 1914.) 

1.  Wills  (J  55*)— Tebtambntabt  Capaciti— 
Sufficiency  of  Evidence. 

In  a  will  Contest,  evidence  held  to  show 
that  testator,  at  the  time  of  the  execution  of  a 
will,  possessed  testamentary  capacity. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  H  187-158.  161 ;  Dec.  Dig.  §  55.»] 

2.  Wnxs  (1  166*)— tlwnuE  Ikfluencei— Suf- 
noxBHCT  or  Btidencb. 

In  a  will  contest,  evidence  held  not  to  stiow 
that  the  wife  of  testator  procnted  the  will  to 
be  executed  by  undue  influence. 

[Ed.  Note.— I^r  other  cases,  aee  Wills,  Cent. 
Dig.  n  421-437;  Dec.  Dig.  |  1W.*1 


3.  WnxB  4W^— Will  Contests— Costs. 

Under  Item,  ft  Bal.  Code,  f  131S,  relating 
to  the  taxation  of  costs  in  probate  proceedings, 
etc.,  the  costs  and  expenses  of  an  unauccesefut 
will  contest  sliould  not  be  paid  out  of  the  es- 
tate ;  since  such  would  place  a  reward  upon  tiie 
contest  of  wills. 

[Ed.  Note.--SV»r  other  cases,  see  Wills.  Cent 
Dig.  H  879-884;  Dec  Dig.  |  405.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  Henry  L.  Keenan,  Judge. 

Proceedings  by  Domlngos  Jasinto  and  oth- 
ers against  Lawrence  R.  Hamblen,  executor, 
and  others  to  contest  the  will  of  one  John 
Enos.  From  a  Judgment  for  defendants  sus- 
talnhig  the  will,  contestants  appeaL  Af- 
firmed. 

See.  also,  140  Pac.  675. 

Robertson  &  Miller  and  Graves,  Klzex  ft 
Graves,  ail  of  Spokane,  for  appellants.  W. 
S.  Gilbert*  ot  Spokane  Cor  respondents. 

MOUNT,  J.  This  la  a  proceeding  to  con- 
test the  will  of  one  John  Enos,  comnuxily 
known  as  'Tortogaese  Joe,"  who  died  In  the 
Azores  Islands  on  Hay  80,  1911.  He  left  an 
estate  In  Spokane  county  of  the  value  of 
about  $200,000.  The  will  is  dated  February 
S,  1911.  By  the  terms  of  the  will  John  Enos 
bequeathed  to  his  two  brothers  $5  each;  to 
Ms  two  sisters  $600  each;  to  a  Catholic 
church  in  the  Azores  Islands  (10,000;  to  an 
asylum  for  the  homeless  In  the  Azores  Is- 
lands (10,000;  to  the  Yonng  Men's  Christian 
Association  in  Spokane  (6,000;  and  the  xe- 
malnder  of  the  estate  was  devised  and  be- 
queathed to  the  testator's  wife,  Mary  Enos. 

After  the  will  was  admitted  to  probate,  the 
brothers  and  sisters  of  the  testator  instltnted 
this  proceeding.  For  cause  of  contest  they 
alleged.  In  substance,  that  at  the  time  of  the 
execution  of  the  will  Mr.  Enos  w&s  78  years 
of  age.  111  and  in  falling  health,  weak  In 
mind  and  body,  and  mentally  lncai>able  of 
making  a  will;  that  his  wife,  Mary  Enos, 
procured  the  will  to  be  made  by  the  exercise 
of  undue  influence,  ill  treatment,  and  by  ply- 
ing him  with  liquor;  that  the  will  was  not 
the  free  and  voluntary  act  of  the  testator, 
but  was  procured  by  fraud,  duress,  and  artl- 
flce,  operating  upon  a  body  and  mind  weak- 
ened by  age,  failing  health,  and  the  use  of 
alcohol.  Issues  were  Joined,  and  the  Judge 
to  whom  such  issues  were  submitted  for  de- 
cision called  a  Jury  to  pass  upon  the  facts. 
In  answer  to  interrogatories  submitted  by 
the  trial  Judge,  the  Jury  found  that  Enos 
died  of  alcoholism;  that  at  the  time  of  the 
execution  of  the  will  Enos*  mind  was  weak- 
ened by  age  and  the  use  of  Intoxicating  liq- 
uors so  as  to  be  more  susceptible  to  undue 
iufiuence;  and  that  the  residuary  devise  to 
Mary  Enos  was  procured  by  undue  Influence. 
The  trial  Judge  disregarded  the  findings  of 
the  Jury,  and  entered  a  Judgment  dismissing 
the  contest,  denying,  at  the  same  time,  the 
contestants'  application  for  an  allowance  for 


*Tor  othor  cas«  ■••  same  topic  and  seoUOD  NUHBBR  la  Dec.  Die.  *  Am.  DIe-  Key-Ko.  Serlss  *  RetfV 
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costs  and  counsel  fees.  From  that  Judgment 
the  contestants  have  appealed. 

[1,2]  It  appears  from  the  record  In  the 
case  that  John  Enos  was  born  In  the  Azores 
Islands  of  Portuguese  parents.  When  a 
young  man  he  came  to  the  United  States,  and 
settled  in  Lincoln  county  In  this  state,  and 
engaged  In  the  business  of  raising  cattle 
After  many  years  in  this  business,  he  sold 
liis  cattle  ranch  and  cattle,  and  invested  in 
property  in  the  city  of  Spokane,  where  he 
thereafter  lived  and  looked  after  his  prop- 
erty. In  about  the  year  1908,  having  accu- 
mulated property  which  was  then  worth  con- 
siderable money,  he  visited  his  brothers  and 
sisters,  who  were  then  living  in  the  Azores 
Islands.  These  brothers  and  sisters  were  at 
that  time  very  old.  They  were  not  possessed 
of  fortunes,  though  they  were  not  destitute. 
At  that  time  his  relatives  consisted  of  two 
brothers  and  two  sisters.  One  of  the  sisters 
was  unmarried.  At  that  time  he  purchased 
a  home  for  his  sisters,  and  employed  a  serv- 
ant girl  to  care  for  them.  He  took  title  to 
this  home  in  his  own  name,  and  placed  the 
servant  girl  in  charge,  with  instructions  to 
care  for  his  sisters.  He  thereupon  returned 
to  the  United  States.  After  about  a  year  be 
returned  to  the  Azores  Islands,  accompanied 
by  a  brother  who  was  In  this  country.  He 
paid  the  expenses  of  his  brother  from  this 
country  to  the  Islands,  but  did  not  pay  his 
return  expenses.  When  he  arrived  there  he 
found  that  his  sisters  had  left  the  home  which 
he  had  provided  in  charge  of  the  servant  girl. 
After  remaining  there  for  a  while,  he  re- 
turned to  the  United  States,  bringing  the 
servant  girl  with  him.  This  servant  girl.  It 
appears,  had  never  been  married,  but  had 
two  illegitimate  children.  After  arriving  in 
Boston,  and  on  November  10,  1009,  Joe  and 
the  servant  girl  were  married.  They  came 
to  Spokane  and  lived  together  thereafter  un- 
til his  death. 

The  testimony  of  the  contestants  tends  to 
show  that  after  the  marriage,  and  while  the 
deceased  aod  his  wife  were  living  in  Spo- 
kane, Joe  became  addicted  to  the  frequent 
use  of  alcoholic  drinks;  that  his  wife  en- 
couraged him  in  this,  and  made  statements 
to  her  friends  that  she  married  Joe  for  bis 
money.  The  evidence  also  tends  to  show  that 
she  Importuned  him  upon  all  occasions  to 
make  a  will  in  her  favor.  Finally,  on  Feb- 
ruary S,  1911,  the  deceased  executed  his  will, 
devising  and  bequeathing  the  greater  portion 
of  the  estate  to  his  wife.  She  also  at  the 
same  time  made  a  will  In  which  she  willed 
all  her  estate  to  her  husband.  Shortly  after 
making  the  wills,  Joe  and  his  wife  returned 
to  the  Azores  Islands.   While  there  he  died. 

The  contestants  In  their  brief  say:  "The 
contestants'  case,  as  we  have  heretofore 
pointed  out,,  Is  not  rested  upon  any  supposed 
testamentary  Incapacity  of  Joe  Enos.  It  is 
not  claimed  that  he  was  mentally  Incapable 
of  transacting  business  of  importance.  What 
Is  instated  upon  is  that  during  the  last 


months  of  Ills  life  his  judgment  was  so  im- 
paired, and  his  wlU  power  so  weakened  by 
age  and  the  excessive  use  of  liquor,  as  to  be 
incapable  of  resisting  the  constant  presKure 
of  the  stronger  will  and  mind  of  Mary  Enos 
to  make  a  vpill  which  should  leave  everything 
to  her  and  disinherit  his  brothers  and  sis- 
ters. This  pressure,  we  Insist,  is  proven  to 
have  been  brought  to  bear  upon  blm  and  to 
have  accomplished  the  purpose  for  wblcb  it 
was  designed.  If  this  Is  so,  that  part  of  the 
will  which,  after  the  payment  of  the  incon- 
siderable bequests  provided  for,  gave  every- 
thing to  her  and  left  nothing  to  his  brothers 
and  sisters,  was  the  product  of  undue  influ- 
ence." 

While  there  was  evidence  Introduced  on  be- 
half of  the  contestants,  as  we  hare  stated, 
which  tended  to  show  that  the  testator  con- 
sumed considerable  Intoxicating  liquor  after 
bis  marriage,  and  upon  two  or  three  occa- 
sions was  intoxicated,  we  are  satisfied  from 
a  careful  reading  of  all  the  evidence  tliat  It 
does  not  show  that  the  mind  of  Enos  at  the 
time  the  will  was  made  was  Incapable  of 
maldng  an  intelligent  will,  or  that  bis  mind 
was  so  weakened  by  the  ase  of  alcoholic  liq- 
uors that  the  constant  pressure  of  Mary  Enos 
upon  him  to  make  a  will  in  her  favor  result- 
ed In  a  will  other  than  he  would  otherwise 
have  made.  If  the  evidence  offered  by  the 
contestants  upon  this  point  was  sufficient  to 
show  that  his  mind  was  not  normal  when 
the  will  was  made,  we  tlilnk  it  was  entirely 
overcome  by  evidence  offered  in  support  of 
the  will  by  substantial  citizens,  who  had 
known  him  for  many  years  In  all  his  condi- 
tions of  life,  and  who  testified  that  his  miud, 
at  the  time  and  after  making  the  will,  was 
as  clear  as  It  ever  had  been;  that  he  was 
always  a  shrewd  and  well-balanced  man; 
that  they  were  not  aware  of  the  fact  of  his 
use  of  intoxicating  liquors  at  that  time ;  and 
that  they  saw  him  almost  dally,  transacted 
business  with  him,  and  would  have  known  if 
he  had  been  under  the  Influence  of  liquor, 
as  the  contestants  would  have  us  believe. 
It  Is  true  that  there  was  some  evidence  which 
tended  show  that  he  died  of  alcoholism,  but 
this  was  entirely  expert,  conjectural  evi- 
dence ;  and  even  this  eridenoe  tended  aa  well 
to  show  that  he  mlg^it  have  died  from  some 
other  cause.  In  other  words,  it  was  not  cod- 
elnsively  shown  by  any  means  that  alcohol- 
ism  was  the  cause  of  his  death.  It  Is  true 
there  is  substantial  evidence  on  the  part  of 
the  contestants  which  tended  to  show  that  Ills 
wife  continuously  after  the  marriage  request- 
ed him  to  make  a  will  in  her  favor  leaving  her 
everything,  and  that  he  did  not  accede  to 
these  requests,  but  stated  to  her  that  he  was 
going  to  provide  for  his  brothers  and  sisters. 
On  the  other  band,  the  evidence  on  the  part 
of  the  proponents  of  the  will  shows  almost  con- 
clusively that  he  had  considered  the  making 
of  a  will  for  about  a  year  before  it  was  floal- 
ly  made.  It  shows  that  Joe  was  unable  to 
lead  or  write  in  his  native  tongne;  he  woi 
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likewise  unable  to  read  or  write  the  Engllsli 
language;  and,  until  a  few  montha  before 
his  death,  he  wae  unable  even  to  write  Ms 
own  Dame.  In  bis  more  Important  boslness 
transactlone,  he  relied  upon  trnsted  friends. 
He  left  his  money  with  his  banker.  He  con- 
sulted his  banker  almost  daily  about  Ma 
business  transactions.  His  banker  drew 
checks  for  blm,  and  had  absolute  control 
of  his  funds.  He  likewise  made  a  conflden- 
tlal  adviser  of  his  attorney  and  counselor, 
Mr.  Hamblen,  and  from  1903  until  the  time 
of  bis  death  was  constantly  advising,  fre- 
quently dally,  upon  matters  of  business,  with 
Mr.  Hamblen.  It  was  Mr.  Hamblen  who, 
after  Joe's  marriage  In  1909,  without  solicita- 
tion from  any  person,  suggested  to  Joe  that, 
now  be  was  married,  be  should  make  a  will 
and  dispose  of  his  property  as  he  desired  It  to 
go.  Joe  thereupon  asked  Mr.  Hamblen  what 
the  result  would  be  if  be  left  no  wllL  He 
was  adrised  by  Mr.  Hamblen  of  the  result 
He  thereupon  stated  tbat  he  desired  practi- 
cally all  of  Ms  estate  to  go  to  Mrs.  Enos, 
and  said  be  would  consider  the  making  of  a 
will.  This  was  in  the  spring  if  1910.  The 
next  talk  about  a  wlU  was  had  with  Mr. 
Hamblen  by  the  testator  In  September,  1910, 
when  he.  In  substance,  told  Mr.  Uamblen 
that  he  bad  concluded  that  he  would  make 
hia  will.  These  conversations  were  not  bad 
In  the  presence  of  Mra  Knos,  bnt  were  held 
In  the  privacy  of  Mr.  Hamblen's  office.  A 
day  or  two  before  the  will  was  made  Mr. 
Knos  bame  to  iMr.  Hamblen  and  requested 
hizD  to  prepare  his  wiU.  Mr.  Hamblen  then 
sLKked  Sir.  Enos  to  whom  he  desired  to  leave 
hts  property.  He  stated  that  he  desired  to 
leave  the  bulk  of  It  to  his  wife,  but  that 
he  desired  to  make  some  bequests  to  Catholic 
Institutions  in  the  Azores  Islands.  Mr. 
Hamblen  then  told  him  to  get  the  names  of 
the  persons  to  whom  he  desired  to  make  be- 
quests. Joe  then,  with  his  wife,  upon  the 
next  day  came  to  Mr.  Hamblen's  office,  bring- 
ing a  paper  containing  the  names  of  legatees 
to  be  named  in  the  will.  Mr.  Hamblen  had 
theretofore  stated  to  Joe  that  inasmuch  as 
he  had  made  bis  fortune  In  this  country,  that 
he  ought  to  leave  a  substantial  sum  to  some 
local  institution,  and  su^ested  the  Toung 
Men's  Christian  Associatl  on  of  Spokane. 
Joe  made  some  Inquiry  as  to  tUs  Institution 
and  agreed  that  he  would  leave  $10,000  there- 
to. Mr.  Hamblen  then  dictated  a  will  as  Joe 
directed,  and,  when  asked  If  he  desired  to 
leave  anytUng  to  his  brothers,  said  he  did 
not.  Mr.  Hamblen  then  suggested  that  some 
nominal  sum  be  left  to  them,  and  $S  was  in- 
serted in  the  will  for  ea<^  of  the  brothers. 
Afterwards,  when  Joe  and  bis  wife  came  to 
sign  the  wills,  they  were  read  over  to  them. 
Joe  concluded  that  he  would  change  the 
amount  to  be  given  to  the  Y.  M.  C.  A.  of 
Spokane  from  $10,000  to  $5,000.  The  will 
was  then  redrafted  and  signed.  Mr.  Hamblen 
testified  that,  at  that  time,  and  at  the  con- 
versations upon  previous  occasions,  the  tes- 


.tator's  mind  was  clear,  that  he  knew  what 
he  was  doing,  and  that  he  made  his  will 
without  any  other  Influence  than  as  stated. 
Mr.  Hamblen  also  testified  that  during  the 
years  he  had  known  the  testator  they  had 
been  intimately  associated  In  business  af- 
fairs; that  he  had  been  the  testator's  confi- 
dential and  legal  adviser;  that  the  mind  of 
the  testator  was  as  clear  as  It  had  ever 
been ;  and  that.  If"  Joe  was  addicted  to  the 
use  of  Intoxicating  liquors,  be  (Hamblen)  did 
not  know  it  There  was  much  other  testi- 
mony to  the  same  effect,  but  this,  we  think, 
is  conclusive  upon  the  question. 

The  rule  Is,  as  stated  in  Schouler  on  Wills 
(3d  Ed.)  fl  236:  "The  wife  has  been  treated 
with  a  marked  Indulgence  in  testamentary 
cases  wMch  Involve  Issues  of  this  kind;  out 
of  consideration,  as  it  would  appear,  to  her 
sex  and  marital  position,  wMch  Incline  her  to 
persuasive,  tender,  and  persistent,  rather 
than  overruling  methods  of  Influence,  and  to 
the  impression  which  popularly  obtains, 
moreover,  that  a  true  and  faithful  spouse  Is 
not  likely  to  gain  more  under  her  husband's 
will  than  she  really  deserves.  Hence  a  wife's 
pleading,  and  even  her  Importunity  with  her 
husband,  seldom  avoids  a  will  made  under 
Its  Influence,  so  long  as  It  may  be  supposed 
that  the  husband  weighed  what  she  proposed 
and  deliberated  for  Mmself,  and  that  she 
practiced  no  deception  upon  him;  and,  gen- 
erally speaking,  a  wife  may  justly  Influence 
the  making  of  her  husband's  will  for  her  own 
benefit  or  that  of  others,  so  long  as  she  does 
not  act  fraudulently  or  extort  benefits  from 
her  husband  when  he  Is  not  In  condition  to 
exercise  Ms  faculties  as  a  free  agent."  See, 
also,  Underbill  on  Wills,  S  147. 

This  court  In  Ke  Estate  of  Patterson,  68 
Wash.  377,  123  Pac.  515,  said:  "To  vitiate 
the  will,  an  Influence  must  be  shown  wMch, 
at  the  time  of  the  testamentary  act,  control- 
led the  volition  of  the  testator,  deprived  him 
of  free  will  agency,  and  prevented  an  exerdae 
of  his  Judgment  and  choice.  He  may  have 
been  subjected  to  counsel,  suggestion,  persua- 
sion, or  even  Importunity,  yet,  If  It  be  shown, 
as  In  this  case,  tbat  he  had  testamentary  ca- 
pacity, and  at  the  time  of  making  the  will 
was  free  and  unrestrained  to  exercising  his 
volition,  it  cannot  be  held  that  undue  influ- 
ence has  been  shown." 

And  In  Re  Estate  of  Tresldder,  70  Wash. 
15,  125  Pac.  1034,  it  was  said:  "Nor  will  a 
showing  of  mere  persuasion  on  the  part  of  a 
beneficiary  overcome  the  will  of  a  party.  If 
from  the  whole  record  It  Is  made  to  apiieur 
that  it  is  his  will.  It  Is  not  Influence  alone, 
but  an  undue  influence,  which  has  been  de^ 
flned  to  be  such  an  Influence  as  deprives  the 
party  of  the  free  exercise  of  his  Intellectual 
powers,  an  Infiuence  which  Is  exercised  by 
coercion,  imposition,  or  fraud,  an  Infiuence 
which  impels  the  testator  to  act  In  fear,  a 
desire  for  peace,  or  some  feeling  wMch  he  Is 
unable  to  restrain." 

It  Is  apparent  from  the  record  iiytUs  case 
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that  no  nndne  Influence  was  exerted  by  Mrs. 
Enos  upon  her  husband  in  Ok  making  of  his 
wllL  He  considered  it  tor  nearly  a  year. 
The  record  sboivs  that  he  was  slow  to  act  In 
busing  transactions ;  that,  while  he  sought 
the  advice  ot  his  confidential  a^vlsera  and 
friends,  he  acted  at  last  upon  Us  own  judg- 
ment, and  usually  uninfluenced  by  solldta- 
ttons  01  recommendaOona  We  are  convinced 
that,  even  though  it  be.  true*  whldi  we  doubt, 
that  he  was  addicted  to  the  excessive  use  of 
intoxicating  liquors  before  and  at  tbe  time 
the  will  was  made,  and  subsequently,  the  ev- 
idence dearly  uid  persuasively  shows  that 
he  was  mentally  capable  of  transacting  any 
important  business,  such  as  the  making  ot 
his  last  vrill,  and  that  at  tiie  time  Us  will 
was  made  he  acted  solely  upon  his  own  Judg- 
ment, and  placed  his  property  where  he  de- 
sired It  to  go. 

In  the  case  of  Hunt  v.  Phillips,  31  Wash. 
802,  76  Pac.  070,  we  said:  "A  great  deal  is 
said  in  the  elaborate  briefs  of  counsel  for 
an)ellantB  upon  the  duty  of  courts  to  con- 
strue wills  with  reference  to  the  rights  of 
betrs  at  law  conferred  br  the  law  of  descent 
and  distribution.  But  the  rights  centered 
by  the  law  of  descent  and  distribution  are 
not  more  potent  than  the  right  conferred  by 
the  law  to  make  a  voluntary  distribution  of 
one's  estate.  It  is  doubtless  true  that  the 
law  of  descent  and  distribution  disposes  of 
the  estate,  in  the  absence  of  testamentary 
diQ>o^tion,  in  accordance  with  the  dictates  of 
common  afFectlon,  but  the  right  of  independ- 
ent disposition  is  Just  as  absolute,  and  no 
presumption  can  be  indulged  in  against  the 
exercise  of  this  1^1  right" 

So  here,  while  the  law  of  dest^t  and  dis- 
tribution without  a  wil)  would  have  placed 
a  laiifer  portion  of  the  property  of  the  tes- 
tator into  the  hands  of  bis  brothers  and  sla- 
ters than  does  the  will,  yet  the  testator  had 
a  right  to  make  a  will,  and,  If  he  made  it  in 
his  rie^t  mind  in  his  own  good  Judgment, 
and  desired  to  leave  but  a  pittance  to  his 
brothers  and  sisters,  that  was  bis  privilege 
and  his  right  Tbe  record  suggests  a  reason 
ther^r  which  no  doubt  seemed  sufficient  to 
him.  It  was  also  a  privilege  of  bis  wife  to 
solicit  htm  to  make  a  will  in  which  he  should 
leave  to  her  the  larger  portion  or  all  of  his 
estate.  She  was  his  lawful  wife,  and  it  was 
his  duty  to  protect  her  by  his  will,  and  he  ev- 
idently desired  to  do  as  he  did  in  that  re- 
spect We  are  satisfied  from  the  whole  rec- 
ord that  at  the  time  the  will  was  made  the 
testator  was  fully  competent  to  make  it,  and 
made  it  without  any  undue  influence,  and 
that  it  was  his  will. 

[3]  Counsel  for  the  ai^lants  insist  that 
the  court  erred  in  not  making  an  allowance 
for  counsel  fees  and  costs  to  the  contestants. 
The  statute  (Rem.  &  Bal.  Code,  8  1313)  with 
reference  to  proceedings  of  this  kind  says: 
"The  fees  and  expenses  shall  be  paid  by  the 
losing  party.   If  the  probate  be  revoked  or 


the  will  annulled,  the  party  who  shall  bars 
resisted  such  revocation  shall  pay  the  cost 
and  expaises  of  proceedings  oat  ot  the  prop- 
erty of  the  deceased." 

There  Is  no  provision  ot  the  Code  whieta 
provides  tliat  the  costs  and  expenses  of  an 
onsnocessful  contest  shall  be  paid  ont  of  the 
estate.  And  this  court  has  held  that  costs 
should  not  be  allowed  in  such  cases.  In  re 
Estate  of  Bathjens,  45  Wash.  -fiS,  81  Pac 
1070;  Hunt  v.  Phillips,  supra. 

Neither  in  law  nor  In  good  consd^ue  do 
we  think  the  unauocessfui  contest  of  a  will 
should  result  in  costs  and  counsel  fees  against 
the  estate.  Such  a  ruling  woaldt  In  eflect, 
place  a  reward  upon  the  oontest  of  eveiy 
will  dispodLng  of  la^  estates.  The  tziil 
court  properly  refused  to  make  such  an  al- 
lowance. 

The  Judgment  of  Hie  trial  court  is  affirmed. 

OBOW,  a  J.,  and  FULLBBTON,  HOB- 
BIS.  and  PABKBB,  JJ.,  concur. 


STATE  V.  TILDEN.    (No.  11,720.) 
(Supreme  Court  of  Washington.  Uay  6, 1814.) 

1.  Cbiminal  Law  ((  369*)— Evidbncb— Otheb 
Offenses. 

On  a  trial  for  seduction,  evidence  of  priot 
acta  of  Intercoorsa  between  the  parties  li  ad- 
miasible,  though  the  prior  acts  are  crimes. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  822-824 ;  Dec  Dig.  |  Sffi).*] 

2.  CTbihinal  Law  (J  447*)— Evioeno— ADins- 

8IBILITT. 

On  a  trial  for  seduction,  it  was  not  error 
to  permit  prosecutrix  to  explain  to  die  jar;  ex- 

EresBlons  contained  in  letters  written  to  her 
y  accused. 

[Ed.  Note.— For  other  cases,  see  Criminil 
Law,  Cent.  Di^.  H  1020-1031;  Dec.  Dig.  I 
447.*] 

Department  2.  Appeal  from  Superior 
Court,  Stevens  County. 

Marshall  O.  Tilden  was  convicted  of  se- 
duction, and  he  appeals.  AdBrmed. 

W.  C  Stayt,  of  Colville,  and  Osee  W.  No- 
ble, of  Kettle  Falls,  for  appelant  J.  B. 
Slater  and  J.  A.  Bochford,  both  of  ColvUle, 
for  the  State. 

MOBBIS,  J.  Tbe  appellant  was  diaxged 
with  the  crime  of  seduction,  committed  on 
the  22d  day  of  July,  1912,  and  appeals  from 
a  conviction.  The  prosecuting  witness  tes- 
tifled  that  tbe  first  act  of  sexual  Intercpune 
took  place  on  the  16tb  day  of  June,  the 
second  act  three  or  fOnr  days  later,  tbe 
third  some  days  stiU  later,  and  the  fourth 
on  the  day  alleged  in  the  information.  At 
the  close  of  the  state's  case,  the  states  on  mo- 
tion of  appellant,  was  required  to  elect  up- 
on which  one  of  the  acts  it  relied  for  a  con- 
viction, and  elected  to  stand  on  the  act  (tf 
July  22d,  as  alleged  In  the  Information. 

[1]  The  error  urged  most  strongly  by  ap- 
pellant is  that  the  state  having  selected  the 
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act  ci  July  2SA,  It  was  onor  tor  tbe  court 
to  permit  erldence  of  tbe  prertoUB  acts,  as 
testified  to  by  tbft  prosecutrix,  and  that 
the  same  ahonld  bare  been  withdrawn  from 
the  jury.  Offoises  Involving  carnal  Inter- 
course of  the  sexes  furnish  a  well-recognized 
exception  to  ttie  general  mle  excluding  evi- 
dence of  other  like  crimes.  £V)r  a  reason 
peculiar  to  those  crimes,  the  rule  has  been 
most  liberally  extended,  until  It  may  be  safe- 
ly aaserted  that,  where  the  (Aarge  is  made 
of  the  commission  of  az^  of  the  crimes 
known  as  sexual  offenses,  evidence  of  prior 
acts  of  tbe  same  character  is  admissible, 
even  though  sudi  prior  act  is  itself  a  crime. 
State  V*  Wood,  83  Wash.  290,  74  Pac.  380; 
State  V.  Fetterly,  88  Wash.  «00,  74  Pac.  810; 
State  V.  Osborne^  39  Wash.  548,  81  Pac.  1006 ; 
State  V.  Sargent,  62  Wash.  682, 114  Pac.  868, 
36  I*  B.  A.  (M.  S.)  178;  Blllott.  Evidence,  | 
3149;  Underbill,  Grim.  Ev.  |  826;  People  v. 
UoUneauz,  168  N.  7.  264,  81  N.  E.  286,  62  L. 
B.  A.  iS8,  note  on  page  331,  where  the  sub- 
ject is  exhaustively  freated. 

A|K>ellant  dtee  State  v.  Dacfc^  60  Wash. 
238, 109  Pac.  lOSO,  80  L.  B.  A  (N.  S.)  173,  in 
support  of  a  «mtentlon  that,  since  tbe  prose- 
cuting witness  surrendered  her  virtue  to  ap- 
pellant on  June  IBth,  she  was  not  a  "female 
of  previous  chaste  cfbarsctor,"  within  the 
meaning  of  tbe  statute,  on  July  the  day 
charged  In  the  Information.  The  Dacke 
Case  has  no  application  here.  The  defend- 
ant there  was  charged  with  an  offense  com- 
mitted tm  June  80,  1909,  under  a  statute 
whidi  went  into  effect  on  June  8,  1909.  Tb» 
erldence  showed  numerous  acts  of  sexual  in- 
tercourse between  the  prosecuting  witness 
and  tbe  defendant,  be^nnlng  In  November, 
1906,  and  it  was  held  that,  since  the  defend- 
ant was  diarged  with  an  offaise  committed 
on  June  80th  under  a  statute  requiring  that 
the  fenule  i^alnst  whom  tba  ofltense  was 
committed  should  be  of  previous  diaste  char- 
acter, because  of  prior  acts  of  sexual  toter- 
oours^  tbe  prosecutrix  was  not  of  previous 
duute  character  on  June  8fh  when  the  law 
went  into  effect  In  other  words,  the  defend- 
ant being  durged  with  an  offense  under  the 
new  statute,  tt  must  be  shown  that  the  fe- 
male named  in  the  Information  was  within 
tbe  description  of  the  statute,  and  was  of 
ptevlons  clkaste  character'  <m  June  8th,  the 
da7  when  the  new  statute  became  effechve. 
No  mtb  question  Is  Involved  in  Uils  ease,  and 
defendant  here  cannot  ^eld  himself  under 
the  plea  that,  having  had  sexual  intercourse 
irl^  tlie  prosecutrix  on  June  10th,  he  could 
not  be  charged  with  a  violation  of  her  chas- 
tity on  July  22d.'' 

[2]  The  ajqidlant  complains  of  certain  ml- 
IngB  of  the  court  in  permitting  the  prosecu- 
trix to  explain  to  tbe  jury  the  meaning  of 
certain  expressions  nsed  by  the  appellant  in 
letters  written  him  to  her.  The  given 
name  of  tbe  prosecutrix  was  Leona,  and  In 
certain  of  his  letters  to  her  appellant  used 


these  ex^esstons:  "Bo  sony  to  hear  of  poor 
Jane.  Take  good  care  of  her  ;**  "Poor  Jane. 
I  feel  so  sorry  for  herf  "What  If  Jane  don't 
get  sick" — and  other  like  expressions.  The 
prosecutrix  testified,  over  objection,  ttiat 
"Jane"  was  a  nickname  given  to  her  by 
appellant;  and  that  In  writing  of  Jane  he  re- 
ferred to  heraell  Other  expressions  were: 
"1  am  sending  you  ten  stemps  so  you  can  cor- 
respond oftoier ;"  "I  don't  have  Ote  stamps, 
but  will  probably  raise  them  some  way;" 
"Will  send  you  'some  stamps  fer  Spokane ;" 
"I  wrote  you  a  note  yestoday  ezpectli%  to 
Bmd  the  stamps,  but  have  had  a  deuce  of  a 
time  trying  to  raise  it  and  have  not  yet;  bbt 
probably  will  some  thne  today ;"  "mil  said 
you  twenty  stamps  today  and  enough  for 
home  in  a  few  daya"  The  prosecutrix  was 
ponnitted  to  testify,  over  objection,  that 
"Btampi^'  meant  num^.  In  another  of  his 
letters  appellant  said:  **I  think  you  was  very 
fbolish  to  wait  so  long,  but  ot  course  you 
know  best"  Prosecutrix  was  permitted  to 
explain  her  understanding  of  tbe  meaning  of 
tbls  statemeit  She  was  also  permitted  to 
explain  the  meaning  of  the  following  state- 
ment in  one  of  an^tilanfa  letters  to  ber: 
"Ton  dont  want  to  worry  too  mudi  because 
you  have  quite  a  Uttle  time,  glrL  See  bow 
long  It  was  the  last  time ;  awr  two  mcmths, 
was  it  not?"  We  find  no  error  In  any  of 
these  rulings. 

Appelant  next  excepts  to  six  of  tbe  In- 
structions givui  to  the  Jury.  We  shall  not 
s^  out  these  ln8tructi<»u,  but  content  our- 
selves with  saying  that  we  have  read  them  in 
the  light  of  tbe  appellantfa  excq^ns,  and 
find  no  orror.  Other  excqitloDs  made  by  ap- 
pelant have  been  reviewed,  and,  without  set- 
ting tbon  out  bi  detail,  fer  the  sake  of 
brevity,  we  are  of  the  opinion  that  ttkoy 
are  not  weU  taken. 

Finding  no  prejudicial  error  In  the  case, 
the  Judgment  is  affirmed. 

GROW,  C.  J.,  and  MOUI^,  FULLERTON, 
and  PABKER,  JJ.,  concur. 


REYNOLDS  v.  DAY  et  aL    (No.  11,743.) 
(Supreme  Court  of  Washington.   May  6,  1914.) 

1.  GonBTO  a  7*)— Jcnisoionon— TBAHSiToaT 
Actions— Febsorai.  Injubt  Actions. 

Id  tbe  absence  of  statute  making  a  per- 
sonal injury  action  local,  it  is  deemed  a  transi- 
tory action  and  may  be  brought  wherever  serv- 
ice can  be  bad  upon  defendant. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  if  14,  16,  2^1 ;  Dec.  Dig.  |  7.*] 

2.  GOUBTS  (i  8*)— JUIUBDICTION— TSANSITOBT 
AcnONS—CoMITT. 

Under  tbe  doctrine  of  comity,  rights  accru- 
ing under  tbe  law  of  anotber  state  or  nation  are 
treated  as  valid  everywhere,  ao  that  where  an 
action  accruing  in  another  state  is  transitory, 
and  jurisdiction  of  the  parties  can  be  obtained 
by  service  of  process,  the  foreign  law.  If  not  con- 
trary to  the  public  policy  of  the  state  of  tbe  forum 
or  to  good  morals,  and  is  not  injurions  to  the  state 
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of  the  forniD  or  Um  dttieu  will  be  recognlied 
ftnd  enforced  in  acti<nis  ex  delicto  u  well  u  ex 

contractu. 

[Ed.  Note.— For  other  cases,  see  Coarts,  Cent 
Di«.  §S  18,  19 ;  Dec.  DigTlS.*] 

3.  COUBTB  (8  8*)— jDBIBDIcnON— Tbansitobt 
Action — Comitt. 

Under  the  rule  of  comitj;,  a  tranBltorv  ac- 
tion, Buch  as  one  for  personal  injuries,  whico  ac- 
crued and  was  actionable  in  another  state,  may 
be  maintained,  though  plaintiff  could  not  have 
recovered  had  the  iujui7  occomd  In  the  state 
of  the  forum. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8818,  19;  Dec.  Dig.  j8>] 

4.  Masteb  and  Sebvant  (S  250^  New,  vol. 
15  Key-No.  Series)— Common-Law  Action — 
Right  to  Maintain. 

A  common-law  action  for  personal  injuries 
to  an  employ^  which  occurred  In  another  state 
and  could  nave  been  enforced  therein  may  be 
maintained  in  this  state  notwithstanding  the 
Industrial  Insurance  Law  (Laws  1911,  c.  74), 
abolishing  the  common-law  remedies  of  workmen 
acainst  employers  on  the  gronnd  that  it  is  nn- 
wiae  and  inadequate,  section  8  of  which,  how- 
ever, authorizing  a  common-law  action  when  the 
employer  defaults  in  paying  dues  to  the  acci- 
dent fund,  since  to  construe  the  act  as  declaring 
a  public  policy  ivainst  such  actions  would  vio- 
late Const,  n.  B.  art.  4,  I  2,  relating  to  the 
privileges  of  the  dtisens  of  each  state. 

G.  ConBT8  (I  8*)— COMTTT  BBTWnCN  STATES. 

To  make  an  employe's  common-law  rem- 
edy for  personal  injuries  contrary  to  the  public 
policy  of  this  state,  so  that  It  will  not  be  en- 
foroed  as  a  matter  of  comity,  where  the  cause 
of  action  accrues  in  a  state  where  it  is  en- 
forceable, it  mast  appear  that  the  common-law 
remedy  would  never  be  enforced  under  any  cir- 
cumstances, if  the  cause  of  action  arose  in  tbis 
state. 

[Ed.  Note.— For  oUier  eases,  see  Courts,  Gent. 
Dig.  II 18, 19;  D«e.IMg.|8>] 

Bn  Buc.  Appeal  from  Superior  Court, 
Spokane  Cotmtr ;  Wm.  A.  Hundre,  Judge. 

Action  bj  Mtcliael  J.  Reynolds  agalnat  Har- 
ry L.  Day  onA  otbors,  copartners  doing  bnsi- 
IKB8  as  tbB  Hercnlea  Bfinlng  Company.  From 
a  Jadgment  fbr  defendants,  plaintiff  appeals. 
Reversed  and  rananded  for  farther  pro- 
ceedings. 

Robertson  &  Miller,  of  Spoliane,  and  Cork- 
ery  &  Corkery,  of  Toledo,  Ohio,  for  appellant 
John  H.  Wourms,  of  Wallace,  Idaho,  and 
Graves,  Kizer  &  Graves,  of  S[K>lEane,  for  re- 
spondents. 

ELLIS,  J.  The  plaintiff  brought  this  ac- 
tion in  the  superior  court  of  Spokane  county 
to  recover  for  personal  injuries  suffered  by 
him,  which  injuries  he  alleges  were  caused  by 
the  negligence  of  the  defendants  while  he  was 
In  their  employ  as  a  laborer  in  their  mine  In 
the  state  of  Idaho.  The  amended  complaint 
sets  up  an  ordinary  cause  of  action  as  at 
common  law  against  a  master  for  negligent 
Injury  to  his  servant  This  Is  followed  by  the 
allegation;  "That  there  is  not  any  statute  or 
law  in  the  state  of  Idaho  providing  for  com- 
polsory  or  Industrial  Insurance,  and  the 
plaintiff  does  not  receive,  under  the  laws  of 
the  state  of  Idaho,  any  beneflts.  Insurance,  or 
compensation  on  account  of  said  Injuries  as 


provided  for  employes  onder  the  laws  of  Hie 
state  of  Washington.*'  Hiere  Is  no  allegation 
as  to  what  Is  the  law  of  tlie  state  of  Idaho 
relating  to  tb»  maintenance  ot  aucb  actions, 
save  tile  inference  arising  ftmn  tiie  allegation 
quoted  that  there  la  no  statote  ooreilng  the 
case.  A  ^murrer  was  interposed  upon  the 
grounds  that  the  court  bad  no  Jurisdiction  of 
the  Bubjectmatter,  and  ttat  tiie  complaint 
did  not  state  focts  sufficient  to  constitute  a 
cause  of  action.  The  danurrer  was  sustehi- 
ed,  and  tbo  action  dismissed  upon  the  sole 
ground,  as  expressed  In  the  court's  order,  that 
"the  court  has  no  Jurisdiction  of  the  subject- 
matter  of  the  action.*'  The  plaintiff  ap- 
pealed. 

niere  was  aKwrently  no  opportunity  given 
for  further  amendment  of  the  complaint  so 
as  to  set  out  more  spedflcally  the  law  of  fht 
state  of  Idaho,  and  It  Is  manifest  that,  If  the 
decision  of  the  trial  court  Is  correct,  an 
amendment  In  that  particular  would  have 
been  unavailing  In  any  event  Moreover,  It 
seems  to  be  conceded  In  the  respondents* 
brief  that,  for  the  purposes  of  this  review,  it 
will  be  assumed  that  the  common  law,  as  ap- 
plied to  actions  of  this  character,  prevails  in 
the  state  of  Idaho.  Any  other  course  would 
be  obviously  unfair,  since  If  the  court  bad 
overruled  the  demurrer  on  the  Jarlsdictlonal 
ground,  but  sustained  it  on  the  gronnd  of  in- 
sufficiency of  facts,  the  appellant  doubtless 
would  have  secured  leave  to  amend. 

The  respoDiients  contend,  and  the  trial 
court  apparently  held,  that  It  Is  contrary  to 
the  public  policy  of  this  state  to  permit  the 
maintenance  of  an  action  of  this  character, 
and  that  this  policy  will  not  be  controlled  by 
the  rule  of  comity  so  as  to  permit  our  courts 
to  entertain  sudh  an  action  upon  a  cause  aris- 
ing outside  of  this  state. 

It  is  asserted  that  a  policy  hostile  to  sach 
an  action  as  this  Is  spedflcally  declared  in 
the  first  section  of  the  Industrial  Jnsnrance 
Act  (Laws  of  1911,  p.  345).  That  section 
reads  as  follows:  "The  common-law  system 
governing  the  remedy  of  workmen  against 
employers  for  Injuries  received  in  hazardous 
woii£  Is  inconsistent  with  modem  industrial 
conditions.  In  practice  It  proves  to  be  econ- 
omically unwise  and  unfair.  Its  administra- 
tion has  produced  the  result  that  little  of  the 
cost  of  the  employer  has  reached  the  worlc- 
man  and  that  little  only  at  lai^  expense  to 
the  public.  The  remedy  of  the  workman 
has  been  uncertain,  slow  and  inadequate.  In- 
juries In  such  works,  formerly  occasional, 
have  become  frequent  and  Inevitable.  The 
welfare  of  the  state  depends  upon  Its  indus- 
tries, and  even  more  upon  the  welfare  of  its 
wageworker.  The  state  of  Washington,  there- 
fore, exercising  herein  Its  police  and  sovereign 
power,  declares  that  all  phases  of  the  premis- 
es are  withdrawn  from  private  controversy, 
and  sure  and  certain  relief  for  workmen,  in- 
jured in  extra  hazardous  work,  and  their 
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famines  and  dei>endent8  Is  bereby  provided 
regardless  of  questions  of  fault  and  to  the 
exclusion  of  every  other  remedy,  proceeding 
or  compensation,  except  as  otherwise  provid- 
ed In  this  act;  and  to  that  end  all  civil  ac- 
tions and  dvll  causes  of  action  for  such 
personal  injuries  and  all  Jurlsdlctloii  of  the 
courts  of  the  state  over  such  causes  are  here- 
by abolished,  except  as  In  this  act  provided." 

[11  In  tbe  absence  of  a  statute  declaring  it 
local,  an  action  for  personal  injory  ia  a  transi- 
tory action,  and  may  be  brought  ^etever 
service  can  be  bad  upon  tbe  person  responsi- 
ble for  tbe  lnjiUT< 

"Wherever,  by  ^ther  the  common  law  or 
the  statnte  law  of  a  state,  a  right  of  action 
lias  become  fixed  and  a  legal  liablUQr  incurred, 
tliat  liability  may  be  enforced  and  the  right  of 
action  pnrsaed  in  any  court  which  has  Juris- 
diction of  such  matters  and  can  obtain  Juris- 
diction of  tbe  parties.  Tbe  action  In  the  pres- 
ent case  is  in  tbe  natore  (tf  trespass  to  tbe  iier- 
aon,  always  held  to  be  transitory,  and  tbe  ven- 
ue Innnaterlal.  *  *  *  It  would  be  a  very 
dangerous  doctrine  to  establish  that,  in  ftll 
cases  where  the  several  states  have  sab8tlta^ 
ed  the  statute  for  tbe  common  law,  the  llabil- 
Ity  can  be  enforced  In  no  other  state  bat 
tbat  where  the  statute  was  raiatfted  and  the 
transaction  occurred.**  Dennick  r.  Bailroad 
Co.,  108  U.  8.  U,  18  (26  I..  Bd.  430);  40  Cyc. 
105;  22  Am.  ft  Eng.  Bucyc.  of  Law  ^d  Ed.) 
pp.  1370,  1380. 

[2]  Under  the  rule  of  comity,' righta  which 
have  accrued  by  the  law  of  another  state  or 
nation  are  treated  as  valid  everywhere. 
When  the  action  is  transitory  and  the  Juris- 
diction of  the  parties  can  be  obtained  by 
service  of  process,  the  foreign  law,  if  not  con- 
trary to  the  public  policy  of  the  state  where 
the  action  is  brought,  nor  contrary  to  ab- 
stract Justice  nor  pure  morals  nor  calculated 
to  Injure  the  state  or  its  citizens,  will  be  rec- 
ognlze<l  and  enforced)  This  rule  applies  alike 
to  actions  ex  contractu  and  actions  ex  dellcta 
In  all  8U(4i  cases,  the  right  to  recover  Is  gov- 
erned by  the  lex  lod  and  not  by  the  lex  forL 
In  an  action  where  the  injury  occurred  In 
Montana  and  the  snlt  was  brought  In  Minne- 
sota, the  laws  of  the  two  Jurisdictions  being 
different  as  to  the  measure  and  amount  of 
recovery,  the  Supreme  CJonrt  of  the  United 
States,  In  an  opinion  delivered  by  the  present 
chief  Justice,  quotes  with  approval  from  Her^ 
rick  V.  Minneapolis  &  St  Louis  R.  Oo.,  81 
Minn.  11,  16  N.  W.  418,  47  Am.  Rep.  771,  as 
follows:  "But  It  by  no  means  follows  that, 
because  the  statute  of  one  state  differs  from 
the  law  of  another  state,  therefore  it  would 
be  held  contrary  to  tbe  policy  of  tbe  laws  of 
tbe  latter  state.  Svery  day  our  courts  are 
enforcing  rights  under  foreign  contracts 
where  the  lex  lod  contractus  and  the  lex  fori 
are  altogether  different,  and  yet  we  construe 
these  contracts  and  enforce  rights  under 
tbem  according  to  their  force  and  effect  un- 
der the  laws  of  the  state  where  made.  To 


justify  a  court  In  refusing  to  enforce  a  right 
of  action  which  accrued  under  the  law  of  an- 
other state,  because  against  the  policy  of  onr 
laws,  it  must  appear  that  it  is  against  good 
morals  or  natural  Justice,  or  that,  for  some 
other  such  reason,  the  enforcement  of  It 
would  be  prejudicial  to  the  general  interests 
of  our  own  citizens" — adding:  "The  contract 
of  employment  was  made  in  Montuia,  and 
the  accident  occurred  in  that  state,  while  the 
suit  was  brought  in  Minnesota.  We  think 
there  was  no  error  In  holding  that  the  right  to 
recover  was  governed  by  the  lex  loci,  and  not 
by  tbe  lex  fori."  Northern  Paciflc  Railroad 
V.  Babeock,  164  U.  S.  100,  188,  190.  14  Sup. 
Ct  878,  881  (38  li.  Bd.  858). 

Tbe  Supreme  Court  of  nUnols  has  clearly 
stated  the  same  rule.  "Actions  not  penal,  but 
for  pecuniary  damages  for  torts  or  dvll  in- 
juries to  tile  person  or  property,  are  transi- 
tory, and.  If  actionable  where  committed,  in 
general  may  be  maintained  in  any  Jurisdic- 
tion in  whl^  tbe  defendant  can  be  legally 
served  with  process.  We  think  it  well  set- 
tled that,  without  regard  to  the  rule  which 
may  obtain  as  to  a  cause  of  action  which  ac- 
crued under  the  laws  of  a  separate  and  dis- 
tinct nation,  a  right  of  action  which  has  accru- 
ed under  the  statnte  of  a  sister  state  of  the 
Union  wlU  be  enforced  by  the  courts  of  an- 
other state  of  the  Union,  unless  agalust  good 
morals,  natural  Justice,  or  the  general  inter- 
est of  the  dtlsens  of  tiie  state  In  which  the 
action  is  brought**  Chicago  &  B.  I.  R.  Co.  v. 
Rouse,  17S  lU.  132,  135,  52  N.  B.  8S1,  9S2  (44 
L.  R.  A.  4L0) ;  Stewart  v.  Baltimore  &  Ohio  R. 
R.  Co.,  168  U.  S.  445.  449,  18  Sup.  Ot  105,  42 
L.  Bd.  587;  Herrick  v.  Minneapolis  &  St 
Louis  R.  Co..  31  Minn.  11,  16  N.  W.  413,  47 
Am.  Rep.  771;  Morris  v.  Clilcago.  R.  I.  ft  P. 
Co.,  65  Iowa,  727,  28  N.  W.  148,  64  Am.  Rep. 
39;  Higglns  v.  Central  N.  E.  ft  W.  R,  Co.,  155 
Mass.  176,  29  N.  B,  534,  31  Am.  St.  Rep.  544; 
Railway  Co.  v.  Lewis,  89  Tenn.  235,  14  S.  W. 
603;  Storey,  Conflict  of  Laws  (8th  Bd.)  p.  845, 
note  A;  Dicey,  Conflict  of  Laws  (Am.  Notes) 
pp.  667.  688. 

[3]  This  rule  applies  even  though  the  plain- 
tiff could  not  have  recovered  had  the  Injury 
occurred  In  the  state  of  the  forum.  Walsh  v. 
New  York  ft  N.  B.  R.  Co.,  160  Mass.  BTl.  86 
N.  B.  684,  80  Am.  St  Rep.  614. 

[i]  Measured  by  these  prlndples.  is  tbe 
spirit  of  the  Industrial  Insurance  Law  so  an- 
tagonistic to  the  common-law  action  as  to 
warrant  a  denial  of  Jurisdiction  In  our  courts 
of  a  ease  such  as  this?  There  is  nothing 
penal  in  the  common-law  action,  nor  any- 
thing contrary  to  good  morals  or  natural  Jus- 
tice, nor  is  It  for  any  cognate  reason,  preju- 
dicial to  the  general  Interests  of  our  citizens. 
That  the  Legislature  did  not  so  regard  It  is 
evidenced  by  Its  preservation  In  all  cases  save 
those  for  Injury  in  "extra  hazardous  work" 
and  the  permission  of  its  application  under 
certain  conditions  even  in  such  cases. 

TbB  respondents'  podtlcm  is  dearly  and 


Digitized  by  Google 


68i 


140  PACIFIC 


REPORTBB 


(WulL 


forcibly  stated  In  fhelr  brief  u  IoUowb: 
"The  amended  complaint  leaves  us  somewbat 
In  the  dark  as  to  whRt  Is  tbe  law  of  Idabo  on 
the  subject  of  compensation  to  Injured  work- 
men. It  merely  pleads  that  there  Is  no  stat- 
ute In  Idaho  providing  for  compulsory  or  in- 
dustrial Insurance-  No  statute  of  Idaho  gov- 
erning tbe  subject  being  pleaded,  and  the 
state  of  the  law  there  being  not  more  spe- 
dflcally  alleged,  we  presume  that  the  courts 
will  assume  that  the  common  law  prevails  In 
Idabo.  Now  the  common-law  system  of  com- 
pensating Injured  workmen  Is  particularly 
and  eo  nomine  contemned  by  the  Industrial 
Insurance  Act  It  is  declared  'to  be  econom- 
ically unwise  and  unfair.'  It  Is  ^Id  that  'Its 
administration  has  produced  the  result  that 
little  of  the  cost  of  the  employer  has  reached 
the  workmen,  and  that  little  only  at  large 
expense  to  the  public*  Because  of  tbe  un- 
wisdom of  the  common-law  system  In  that 
behalf,  the  state  of  Washington,  It  is  declar- 
ed, has  withdrawn  the  compensation  of  In- 
jured workmen  'from  private  controversy' 
and  has  abolished  'all  dvll  actions  and  dvll 
causes  of  action  for  such  personal  Injury  and 
all  jurisdiction  of  the  courts  of  the  state* 
thereover.  If  this  be  not  the  declaration  of  a 
policy  utterly  antagonistic  and  opposed  in  Its 
every  notion  and  theory  to  the  common  law, 
it  is  Impossible  to  frame  such  a  declaration." 

Conceding  the  premises  with  tbe  excep- 
tions made  by  the  statute  itself,  the  conclu- 
sion does  not  follow.  The  hostility  of  our 
law  is  not  directed  against  the  remedial 
purpose  of  the  common  law.  It  extends  that 
purpose  to  cases  not  reached  by  the  common- 
law  action.  The  rule  of  the  common  law  Is 
contemned,  not  because  It  furnishes  a  reme- 
dy, but  because  the  remedy  is  deemed  Inade- 
quate. This  Is  far  from  a  declaration  of  poli- 
cy which  would  refuse  that  remedy  where 
that  remedy  Is  the  only  alternative.  There 
la  nothing  la  the  Employers'  Liability  JuA 
so  hostile  to  the  common-law  remedy  as  to 
deny  any  remedy  where  the  drcnmstancea 
wlU  permit  tba  aptdlcation  of  no  remedy  save 
that  of  tbe  comnum  law.  Vbe  assertLon  that 
our  law  declares  a  policy  "utterly  antagonla- 
tio  and  opposed-  in  Its  ev^  Dodon  and  theory 
to  the  common  law"  is  more  rhetorical  than 
exact  It  iB  true  only  In  a  qualified  sense. 
Our  law  la  not  opposed  to  the  common-law 
th^ry  of  recompense  for  Injury.  It  la  only 
OHkosed  to  the  common-law  assumption  that 
a  suit  at  law  fomlshea  adequate  recompense. 
Such  a  policy  Is  certainly  not  contrary  to  the 
glvli^  of  any  remedy  merely  because  the 
only  remedy  possible  is  deemed  Inadequate. 
Our  statute  was  never  Intended  to  dedare 
that,  because  workmen  injured  In  this  state 
reo^ve  compensation  without  suit,  it  Is 
against  the  public  policy  of  this  state  that 
workmen  injured  outside  of  the  state,  and 
where  the  common  law  prevails,  should  re- 
ceive any  compensation. 

The  expense  to  our  taxpayers  and  the  in- 1 


convenl^ce  to  our  courts  whltih  would  result 
txom  entertaining  suits  upon  cuises  of  acUon 
arising  in  other  jurisdictions  is  advanced  aa 
another  reason  why  ttie  rule  of  comity  should 
not  prevail  in  audi  cases.  It  Is  pointed  oat 
that  one  of  the  motives  fbr  tbe  passage  of  the 
Industrial  Insurance  Act  was  to  avoid  the 
expense  Imposed  by  the  operation  of  the  com- 
mon-law system  of  compensation.  It  Is 
claimed  that  tills  policy  is  shown  in  the  pre- 
amble of  the  act,  where  It  Is  said  that  the 
administration  of  that  system  has  been  "at 
large  expense  to  the  public"  To  our  minds 
this  hardly  Justifies  the  respondents*  conclu- 
sion. Sudi  adlons  are  still  maintained  In 
this  state,  where  the  cause  of  action  arises 
In  this  state,  even  In  cases  falling  within  the 
purview  of  the  Industrial  Insurance  Act, 
when  the  employer  is  in  default  in  any  pay- 
ment due  from  him  to  the  acddent  fund.  In- 
dustrial Insurance  Act,  S  S;  Laws  of  1911,  pi 
362.  In  State  ex  rd.  Baker,  etc,  R  Co.  v. 
Nichols,  Bl  Wash.  619,  621,  99  Pac.  876 
(though,  as  there  Indicated,  the  question  of 
comity  was  not  really  involved,  but  only  a 
question  of  statutory  construction),  it  was 
pointed  out  that  public  policy  la  dependent 
upon  our«own  laws,  while  comity  is  based 
upon  the  laws  of  other  states  or  coontries. 
In  Oiat  case  it  is  wdl  stated  that:  "Comity 
depends  not  alone  upon  a  disposition  to  favor 
the  dtlzen  of  another  state  or  country,  but 
rests  upon  well-settled  prlndples  of  practice, 
expediency,  and  convenience.  It  Is  a  rule 
recognized  by  courts  and  ai^lled  wlttiin 
bounds  of  discretion.  It  la  based  upon  tbe 
statute  law  or  dedslons  of  courts  of  graersl 
jurisdiction  of  other  states  or  countriea,  rath- 
er than  our  own.  These  will  be  recognized 
and  given  force  U  it  be  found  that  they  do 
not  conflict  with  the  local  law,  inflict  an  in- 
justice on  our  own  dtlzens,  or  violate  the 
public  policy  of  the  state." 

Unquestionably,  before  the  Industrial  In- 
surance Act  was  passed,  our  courts  would 
have  entertained  this  action  under  the  role 
of  comity  BO  defined.  Can  it  be  said  with 
any  show  of  reason  that,  became  oar  courts 
have  been  relieved  of  much  of  this  character 
of  litigation  when  arising  between  our  owa 
dtlsena  and  on  causes  originattiv  In  our 
own  state,  there  la  now  such  an  overpowering 
Inconvenieooe  as  to  make  it  Inexpedioit  to 
entertain  jurisdiction  of  a  cause  of  action 
atteing  In  another  state  which  would  have 
been  entertained  but  tor  that  relief  T  Every 
trial  of  a  case  of  vrtiidi  jurisdiction  Is  taken 
by  comity  adds  faat  that  much  to  the  burdoi 
of  taxation.  That  tact,  howew,  is  only  val- 
id as  an  argument  against  tbe  Indulgence  of 
the  prlndple  of  comity  In  any  case.  It  baa 
no  peculiar  application  to  cases  of  this  kind. 

[i]  There  Is  another  consideration  whidi 
presents  an  insuperable  obstade  to  the  re- 
spondents' position.  In  order  to  make  the 
coramon-law  remedy  so  contrary  to  the  pub- 
lic policy  of  this  state  that  It  will  not  be  en- 
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forced  as  a  matter  of  comltr,  It  mast  appear 
tbat  the  common-law  remedy  will  never  be 
enforced  tmder  any  dreams  tan  ces  where  the 
cause  of  action  arises  In  this  state  between 
our  own  citizens.  We  again  Impress  the  fact 
that  the  common-law  action  may  still  be 
maintained  and  Its  remedy  enforced  as 
against  an  employer  In  this  state  in  all  cases 
not  speciflcally  covered  by  the  Industrial  In- 
surance Act  Moreover,  the  Industrial  Insur- 
ance Act,  upon  which  the  respondents  rely 
as  the  sole  manifestation  of  a  public  policy 
of  this  state  inimical  to  the  common-law  ac- 
tion, expressly  excepts  cases  where  the  em- 
ployer is  In  default  In  Ms  contribution  to  the 
8tatDtoT7  insurance  fund.  We  have  held  that 
such  payment  Is  a  mattw  of  afflrmatlTe  de- 
fense wblch  must  be  pleaded  and  proved  in 
order  to  defeat  an  action  at  law  against  the 
auployer  tor  Injiuy  to  his  employ^.  Acres 
V.  Frederic*  ft  Nelson,  Inc.,  140  Faa  870. 
This  negattves  any  such  bostlUty  of  our  pnb- 
Ite  policy  to  the  common-law  action,  even 
in  cases  arising  in  this  state  and  within  Oie 
purview  of  the  act,  aa  to  override  the  rule  of 
comity  in  fiiTor  of  a  cause  of  action  arising 
In  a  jnrisdlcUon  where  there  Is  no  statute 
creatine  such  a  fund  or  providing  any  other 
remedy  than  that  of  the  common  law.  To 
construe  our  statute  as  declaring  such  a  pub- 
lic policy  as  that  claimed  would,  aside  from 
any  rule  of  comity,  render  It  subject  to  tiie 
ban  of  section  2,  art.  4,  of  the  federal  Con- 
iUtution.  It  would  deny  to  the  citizens  of 
other  states  the  same  privileges  which  It  ac- 
cords to  our  own  citizens  In  like  circum- 
stancea. 

"In  the  decision  of  the  merits  of  the  case, 
there  are  some  fnndamental  principles  which 
are  of  controlling  effect.  The  right  to  sue 
and  defend  in  the  courts  is  the  alternative  of 
force.  In  an  organized  society  it  is  the  right 
conservative  of  all  other  rights,  and  lies  at 
the  foundation  of  orderly  government.  It  Is 
ooe  of  the  highest  and  most  essential  privl- 
l^ges  of  citizenship,  and  must  be  allowed  by 
each  state  to  the  citizens  of  all  other  states 
to  the  precise  extent  that  it  is  allowed  to  its 
own  citizens.  Kquality  of  treatment  In  this 
respect  Is  not  left  to  depend  upon  comity  be- 
tween the  states,  but  is  granted  and  protect- 
ed by  the  federal  Constitution."  Chamlwrs 
T.  Baltimore  &  Ohio  R.  E.,  207  U.  S.  142,  148, 
28  Sup.  Ct  34,  35  (52  L.  Ed.  143);  Cole  v. 
Cunningham,  133  U.  S.  107.  10  Sup.  CL  269, 
33  L.  Ed.  538:  Corfleld  v.  Coryell,  4  Wash.  C. 
C.  371,  381,  Fed.  Cas.  No.  3,230. 

The  Legislature  never  Intended  the  act  In 
qnestion  to  Infringe  the  broad  rule  of  comity 
as  heretofore  recognized  by  the  highest 
coDrts  both  state  and  federal.  To  give  the 
act  tbat  effect  would  wantonly  endanger  its 
coostitutionallty. 

The  Judgment  is  reversed,  and  the  cause 
1>  remanded,  with  direction  to  permit  an 
amendment  of  the  complaint  so  as  to  plead 


the  law  of  Idaho  M>idicable  In  such  a  case, 
and  for  further  proceedings. 

OBOW,  C.  J.,  and  MAIN,  GOSB,  PABKBR, 
and  FULLERTON,  JJ.,  concur. 


SMITH  T.  NOBTHBRN  PAa  BT.  GO. 
(No.  11,523.) 

(Supreme  Court  of  Washing  ton.   May  5,  1914.) 

1.  HASTKB  ARD  SEKVAHT  (S  256*)— PLBADINa 

— Fkdekai.  Employees'  Eiabilitt  Act. 
A  complaint,  in  an  action  for  injuries  to 
a  railroad  employ^,  which  alleged  tbat  the  rail- 
road company  owned  aod  operated  an  interstate 
system  of  railways,  with  several  branches,  en- 
gaged in  oommerce  between  the  several*  states 
from  Minnesota  to  Puget  Sound  and  Oregon, 
and  that  one  of  its  branches  extended  out  of 
the  city  of  Tacoma  southeasterly,  on  which  the 
accident  to  the  employ^  happened,  sufficiently 
alleged  tbat  the  brantui  line  on  which  the  ac- 
cident happened  was  used  in  carrying  on  inter- 
state commerce,  within  the  federal  Emidoyen* 
LlabiUty  Act. 

[Ed.  Note^For  other  cases,  see  Blaster  and 
Servant.  Cent  Dig.  |t  800-812,  81S;  Dec  Dig. 

2.  -AFFEAI.  Ann  Dbbob  (|  171*)— Qucshoitb 
BavtBWABiA— Thboet  of  Gasb. 

Where  a  trial  proceeded  on  the  theory  that 
a  recovery  was  sought  by  plaintiff  under  the 
federal  Employers*  Liability  Act,  and  the  court 
charged,  without  ezceptioD,  that  it  was  conceded 
by  both  parties  ttiat  defendant  was  engaged  tn 
interstate  commerce,  and  the  question  of  tlM 
suiGciency  of  the  complaint  to  state  a  cause 
of  action  under  that  act  was  not  raised  in  the 
trial  court,  the  question  could  not  be  raised  in 
the  Supreme  Court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1053-1068,  10^^  1067, 
1161-1165;   Dec.  Dig.  S  171.*] 

3.  Master  and  Sebvaht  (S  286*)— Ihjubt  to 
Sebvakt—Evidbncb— Question  fob  Jubt. 

Where,  In  an  action  for  injuries  to  a  mem- 
ber of  a  railroad  bridge  crew,  struck  by  a  pile, 
there  was  evidence  that,  when  the  pile  swung 
from  one  side  of  the  track  to  the  other,  it  was 
sufficiently  high  to  swing  clear  of  plaintiff  had 
the  engineer  operating  the  pUe  driver  engine 
held  onto  the  Une,  as  it  was  his  duty  to  do,  nn- 
leas  he  received  a  signal  from  the  signalman  to 
let  go,  that  he  let  go  of  the  line  without  a  sig- 
nal, and  that  because  thereof  the  pile  fell  on 
plaintiff,  there  was  evidence  justifring  an  infer- 
ence that  the  engineer  dropped  the  pile,  so  as 
to  justify  a  submission  to  the  Jury  of  the  issue 
of  the  employer's  negligence. 

[Ed-  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  1001,  1006,  1008.-1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  8  286.*] 

4.  Damaqes  (5  34*)— PBbsonai,  Injubieb— 
Me&bubb  of  Dauaoes. 

Where  a  person  receives  an  injury  through 
the  negligence  of  another,  and  the  injury  is  suo- 
sequently  aggravated,  and  a  recovery  retarded, 
through  some  accident  not  the  result  of  want  of 
ordinan  care  of  the  person  Injured,  he  may  re- 
cover for  tiie  entire  injury. 

[Ed,  Note.— For  other  eases*  see  Damages, 
Cent  Dig.  I  43;  Dec.  Dig.  |  34.*] 

5.  Tbial  (8  115*)— Conduct  of  TbiaI/— Dis- 

CBETION  OF  TbIAL  CoUBT. 

The  trial  court  may,  in  Its  discretion,  deny 
the  right  of  counsel  for  either  party  to  read  ex- 
tracts from  the  testimony  of  a  witness  when 
arguing  the  case  to  the  jury,  or  deny  a  request 
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to  have  A«  stenographer  read  the  extracts  from 
big  Bhortband  notes. 

[Ed.  Note.— For  other  caaea,  Bee  Trial,  Cent 
Dig.  IS  279-283,  295.  298;  Dec.  Dig.  9  US.*] 

6.  Damages  (8  182*)— Pebbonal  Injubies— 

Excessive  1>auaoes. 

Where  one  saBtalning  a  fracture  of  the 
femnr  of  the  left  leg  was  confined  in  a  hoapital 
for  several  weeka^  and  the  leg  was  shortened 
and  deformed,  but  plaintiff's  pbjsical  health  re- 
mained otherwise  good,  a  verdict  for  $15,000 
was  excessive,  and  must  be  reduced  to  flO,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  H  372-885,  S96;  Dec.  Dig.  1 1^*] 

Department  2.  A^ieal  fiom  Paperior  Court, 
Pierce  County;  E.  M.  Card,  Judge. 

Action:  by  Joe  Smitli  against  the  Northern 
Fadflc  Hallway  Company.  From  a  judgment 
for  plalntU^  defendant  appeals.  Conditional- 
ly affirmed. 

Geo.  T.  Reld,  J.  W.  Quick,  and  U  B.  da 
Ponte,  all  of  Tacoma,  for  appellant.  Govnor 
Teats,  Leo  Teats,  and  Halph  Teats,  all  of 
Tacoma,  for  respondent 

FULLERTON,  J.  The  respondent,  plaintiff 
below,  brought  this  action  against  the  appel- 
lant railway  company,  under  the  federal  Em< 
ployers'  Liability  Act,  to  recover  for  personal 
Injuries  saffered  by' him  while  In  the  appel- 
lant's service  as  a  member  of  its  bridge  crew. 
At  the  trial  the  superior  court  refused  to 
direct  a  verdict  in  the  appellant's  favor,  and 
the  Jury  returned  a  verdict  for  the  respond- 
ent In  the  sum  of  $15,000.  Judgment  was 
afterwards  entered  on  the  verdict,  and  this 
appeal  taken  therefrom. 

At  the  time  of  the  accident  giving  rise  to 
the  injury  the  appellant  was  engaged  In  re- 
pairing a  bridge  extending  across  a  stream 
on  one  of  Its  branch  lines.  The  repair  work 
necessitated  the  driving  of  piles.  Timbers 
suitable  for  piling  were  hauled  by  the  appel- 
lant and  unloaded  alongside  of  the  railway 
track  a  short  distance  back  from  the  margin 
of  the  stream.  The  respondent's  duty  was  to 
cut  the  timbers  into  proper  lengths  for  use 
as  piles,  and  prepare  the  points  and  heads 
for  driving.  The  work  -of  driving  the  piles 
was  carried  on  as  the  respondent  prepared 
them  for  use.  To  drive  the  piles,  the  appel- 
lant used  a  pile  driver  fastened  upon  a  fiat 
car,  which  car  was  moved  forward  and  back 
along  the  railway  track  by  means  of  a  loco- 
motive engine.  The  uprights  or  leads  of  the 
pile  driver  were  35  feet  In  height,  while  the 
piles  then  being  driven  were  55  feet  long. 
To  pick  up  a  pile  for  driving,  the  car  con- 
taining the  pile  driver  was  moved  along  the 
railway  track  to  a  point  opposite  the  pUe  and 
stopped,  or,  in  technical  parlance,  spotted. 
The  cable  of  the  pile  driver  which  passed  over 
the  top  of  the  leads  was  then  fastened  to  the 
pile,  and,  by  means  of  the  engine  which  oi>- 
erated  the  pile  driver,  the  pile  was  hauled  up 
between  the  leads  into  an  upright  position. 
As  the  piles  In  this  instance  were  some  20 
feet  longer  than  the  leads  of  the  pile  driver. 


It  was  necessary.  In  order  tiiat  tiw  piles 
might  be  clear  of  the  track  when  placed  be- 
tween the  leads,  to  fiisten  the  cable  some 
20  feet  ba^  from  the  top  or  heavy  eoA  of 
the  pile.  A  pile  was  bcdng  picked  i^  In  the 
manner  described  at  the  time  the  rei^ndait 
was  injured.  He  assisted  in  fastening  tlu 
cable  to  a  pile  and  moved  across  to  tlie  op- 
pocdte  side  of  the  track  from  the  pile  when 
a  signal  to  holBt  was  given  the  engineer  op- 
erating the  pile  driver  engine.  After  the  end 
of  the  pile  bad  bem  hoisted  to  a  height  of 
some  10  or  12  feet,  it  suddenly  swung  aver 
to  the  side  of  the  track  on  which  tlie  respond- 
eat  was  standing,  where  it  stmdc  the  re- 
i^ondent  and  caused  the  injuries  for  whitA 
he  sues. 

[1,2]  Noticing  tlie  errors  assigned  in  the 
order  in  which  the  appellant  presents  tbem,  it 
is  first  contraded  that  there  Is  no  allegation 
in  the  complaint,  or  proof  in  tlie  record,  that 
the  branch  line  of  the  ai^Uant's  railway,  on 
which  the  accident  happened,  was  used  by  it 
in  its  business  of  carrying  on  interstate  com- 
merce. But,  while  the  allegation  of  the  com- 
plaint was  not  as  full  in  this  respect  as  it 
could  have  t>een  made,  we  think  it  sufficient 
as  against  an  objection  raised  for  the  first 
time  by  motion  for  an  instructed  verdict.  In 
the  complaint  it  is  alleged  that  the  appellant 
"is  at  this  time,  and  was  at  all  the  times 
herein  mentioned,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Wisconsin,  owning  and  operating  an  Inter- 
state system  of  railways,  with  several 
branches  In  the  western  part  of  the  state  of 
Washington,  engaged  in  commerce  between 
the  several  states  from  Minnesota  to  Puget 
Sound  and  Oregon,"  and  that  one  of  its 
branch  lines  extended  "out  of  the  city  of 
Tacoma  southeasterly,  herein  called  the 
WUkeson  branch,"  on  which  the  accident  to 
the  respondent  happened.  It  is  true,  as  the 
appellant  argues,  there  Is  no  direct  allega- 
tion in  the  complaint  that  the  so-called 
WUkeson  branch  was,  at  the  time  of  the  iu- 
jury,  used  by  the  appellant  in  interstate  com- 
merce; but  we  think  it  la  clearly  so  Infer- 
able from  the  other  facts  alleged.  While  the 
language  might  have  been  better  chosen.  It  is 
plain  that  the  pleader  meant  to  allege,  and 
would  be  commonly  understood  as  alleging, 
that  the  Interstate  system,  as  well  as  the  sev- 
eral branches  mentioned,  were  used  by  the 
appellant  In  its  business  of  Interstate  com- 
merce. Moreover,  the  record  dlsclosw  that 
the  trial  proceeded  throughout  on  this  theory. 
The  motion  for  a  directed  verdict,  which  Is 
now  thought  to  have  raised  the  question,  was 
couched  In  language  so  general  as  not  to  call 
attention  to  the  particular  question,  and  was. 
furthermore,  submitted  without  argument: 
and  indeed  the  court  charged  the  Jury,  with- 
out exception  from  the  appellant,  that  tlw 
fact  that  the  appellant  was  engaged  in  in- 
terstate commerce  on  this  branch  of  Its  road 
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was  conceded  1^  botb  parties.  Tbls  be* 
iiiK  true.  It  la  too  .late  to  urge  the  queetlon  In 

this  court. 

The  allesatlons  of  the  complaint  In  the  re- 
f[iect  mentioned  were  admitted  In  the  answer, 
and,  duce  we  hold  them  sufficient.  It  was, 
of  course,  not  necessarjr  that  proof  thereof  be 
tendered  or  made. 

[3]  It  is  next  contended  that  the  evidence 
failed  to  show  Diligence  on  the  part  of  the 
appellant.  But  we  thtnlc  the  most  that  the 
appellant  can  claim  on  this  branch  of  the 
case  Is  that  the  evidence  was  In  dispute.  The 
evlilence  on  the  part  of  the  respondent  tended 
to  show  that,  when  the  pile  swung  from  the 
one  side  of  the  track  to  the  other,  it  was  suf^ 
ficlently  high  to  have  swung  clear  of  the  re- 
spondent had  the  engineer  operating  the  [die 
tlrlrer  engine  held  on  to  the  line;  that  it  was 
his  duty  to  hold  the  line,  unless  he  rec^ved 
a  signal  from  the  signalman,  directing  the 
operations,  to  let  go;  that  he  let  go  of  the 
ilne  without  such  a  signal;  and  it  was  be- 
cause of  his  neglect  of  his  duty  in  this  respect 
that  the  pile  fell  upon  the  respondent.  Stress 
is  laid  on  the  fact  that  no  one  was  able  to  tes- 
tify directly  that  they  saw  the  pUe  dropped 
by  the  engineer.  But  the  conclusion  was  In- 
ferable from  other  facts  shown,  and  this  Jus- 
tified the  trial  conrt  In  submitting  the  ques- 
tion to  the  Jury. 

[4]  The  respondent,  among  otter  Injuries, 
sustained  a  fracture  of  the  femur  of  the  left 
leg.  When  still  in  the  hospital,  although  go- 
ing about  on  crutches,  be  fell  while  attempt- 
ing to  descend  a  stairway  and  refractured 
the  bone  at  the  place  of  the  original  fracture. 
This  accident  confined  him  to  his  bed  for  an 
additional  11  weeks,  and  correspondingly  In- 
creased his  sufferings  and  delayed  his  recov- 
ery. The  appellant  Introduced  evidence  tend- 
ing to  show  that  the  respondent  was  in  an 
intoxicated  condition  at  the  time  of  the  sec- 
ond fracture,  and  that  such  fracture  was  the 
direct  and  proximate  result  of  his  Intoxicat- 
ed condition.  In  its  charge  to  the  jury  upon 
this  queetlou  the  court  Inatracted  them  that, 
If  they  found  that  the  respondent  was  In  an 
intoxicated  condition  at  the  time  he  received 
his  second  Injury,  and  that  eucb  condition 
was  tlie  direct  and  proximate  cause  of  such 
■second  Injury,  th^  ttie  appellant  would  not 
lie  liable  In  itoniages  for  the  additional  suf- 
fering and  delay  In  recovery  caused  thereby, 
bat  would  be  liable  only  for  such  damages  as 
were  the  direct  and  proximate  result  of  tiie 
original  Injury,  adding  thereto  Uiat,  if  they 
found  that  the  respondent  was  Intoxicated  at 
the  time  he  fell  and  fractured  his  leg  the  sec- 
ond time,  but  that  his  fall  was  not  the  result 
of  bis  intoxicated  condition,  then  they  should 
disr^rd  such  fact  In  making  ap  their  vet^ 
diet 

Error  la  assigned  on  the  last  part  of  the 
Instruction;  but  manifestly  It  la  a  correct 
statement  of  the  law.  If  a  person  receives 
an  tnjnry  through  the  negligent  act  of  au- 
otuer,  and  the  Injnry  ia  attwwards  aggravat- 


ed,  and  a  recovery  retarded,  through  some 
accident  not  the  result  of  want  of  ordinary 
care  on  the  part  of  the  injured  person,  he 
may  recover  for  the  entire  injury  sustained, 
as  the  law  regards  the  probability  of  audi 
a^ravatlon  as  a  sequence  and  natural  result 
likely  to  flow  from  the  original  Injury. 

[fi]  In  the  course  of  the  argument  to  the- 
Jury,  one  of  the  attorneys  for  the  respondent 
made  statements  to  the  effect  that  there  was^ 
no  evidence  before  them  concerning  a  i>articu- 
lar  fact.  The  attorney  for  the  appellant  had 
the  stenographer  in  attendance  upon  the 
court  transcribe  extracts  from  the  testimony 
of  a  certain  witness,  and,  when  Arguing  the 
appellant's  case  to  the  Jury,  sought  to  read 
these  extracts  as  controverting  the  attorney's 
statements.  An  objection  was  made  to  the 
reading  of  the  extracts,  unless  the  whole  of 
the  evidence  of  the  witness  should  be  read. 
The  court  sustained  the  objection,  whereupon 
the  attorney  requested  that  the  stenographer 
read  the  parts  transcribed  from  his  short- 
hand notes,  which  request  was  also  denied 
by  the  court.  These  rulings  are  assigned  as 
error;  but  we  do  not  think  them  so.  How 
many  times  a  witness  may  be  recalled  on  a 
particular  matter,  or  how  many  times  his 
evidence  may  be  repeated  to  the  jury,  rests 
in  the  sound  discretion  of  the  court,  to  be  re- 
viewed only  for  abuse.  H«e  we  And  no 
abuse  of  discretion.  The  attorney  was  not 
denied  the  right  to  refresh  bis  memory  from 
the  stenographic  notes,  or  from  any  memo- 
randum he  may  have  made  of  the  evidence 
otherwise,  nor  was  he  dented  the  right  of 
stating  to  the  Jury  his  remembrance  of  the 
testimony  of  any  witness,  nor  from  drawing 
any  deduction  or  conclusion  he  chose  to  draw 
therefrom.  He  was  denied  only  the  right  to 
doing  what  amounted  virtually  to  a  recall  of 
the  witness  and  have  him  repeat  to  the  Jury 
what  he  had  testified  on  a  particular  matter. 
Donbtless  In  the  Interests  of  truth  and  jus- 
tice the  trial  judge  may  permit  such  a  prac- 
tice ;  but  It  does  not  belong  to  either  litigant 
to  demand  it  as  an  absolute  right 

[I]  liastly.  It  Is  contended  that  the  verdict 
is  exoesslTe,  and  with  this  contention  we  are 
constrained  to  agreie.  Unqnestlonabiy  the 
respondentia  Injuries  were  severe,  and  he  has 
suffered  mndk  because  thereof  .  Bat  neverthe- 
less we  think  the  verdict  ought  mot  to  be  al- 
lowed to  stand  for  the  amount  returned  by 
the  Jury.  The  resultant  ^ect  of  tbe  injury 
is  a  shortened  and  otherwise  deformed  leg, 
which  vrlU  probably  not  pomlt  the  respond- 
ent to  engage  in  the  avocations  followed  by 
him  prior  to  his  injury.  But  bis  physical 
health  is  otherwise  good,  and,  as  we  said  in. 
passing  upon  a  similar  injury,  there  are  avo- 
cations open  to  him  which  he  may  still  pur- 
sue. In  flndlog  the  amount  of  the  recovray 
this  is  a  proper  condderatlon  and  seemingly 
the  jury,  which  gave  but  30  minutes  to  a  con- 
sideration of  the  case,  did  not  saffldently 
consider  it 

The  Judgment  appealed  from  will  there- 
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fore  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  ^ant  a  new  trial,  unless 
the  respondent  will  In  writing,  within  30 
days  after  the  remittitur  from  this  court 
reaches  the  trial  court,  consent  to  a  judg- 
ment of  $10,000.  If  he  so  consents.  Judgment 
shall  be  entered  In  his  favor  for  that  sum. 
If  he  falls  to  consent  within  the  time  named, 
a  new  trial  will  be  granted. 

CBOW,  0.  J.,  and  MOUNT,  MORRIS,  and 
PARKEB,  JJ^  concur. 


BRADLEY  t:  SPOKANE  ft  I.  E.  B.  CO. 

(No.  11,525.) 
(Supreme  Court  of  Washington.   May  5,  1914.) 

1.  DeDICAIION    (I  63*>— Pl-ATTED    SXEKETS  — 

Bbskbvatior  or  Fee. 

A  dedication  to  the  public  of  platted  streets 
and  alleys  gives  the  pubuc  only  an  easement  of 
use,  and  does  not  vest  in  it  the  fee,  which  re- 
mains in  the  dedicators  as  owners  of  the  lot^ 
BO  that  words  in  terms  reserving  the  fee  to  the 
dedicators  are  mere  surplusage. 

[Bd.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S  96;  Dec  Dig.  f  63.*] 

2.  BouNDAUEB  ^*)— Platted  Stbkbis  — 
Resebvation— BEBTina  Txtlxb  to  Stbbkts 
AND  Lots. 

Where  the  dedicators  of  platted  streets  and 
alleys  expressly  reserve  the  fee,  a  warranty  deed 
of  the  lots  aocordlDg  to  the  plat,  without  reser- 
vation or  exception,  will  still  pass  the  fee  to  the 
streets. 

[Ed.  Note.— For  other  cas^  see  Boundaries, 
Cent  Dig.  H  123-130,  132;  Dec;  Dig.  |  20.*] 

3.  DEDicATioif  (i  55*)— P1.ATTICD  Steeets  — 
ToiD  Bbbebvation. 

Reservation  In  a  dedication  of  platted 
streets,  of  right  to  lay  "water  and  gas  pipes  and 
electric  wires,  and  to  erect  poles  for  sucb  pur- 
pose, and  to  construct  and  operate  •  *  * 
cable  and  motor  railways,"  being  repugnant  to 
proper  control  of  the  streets  of  the  city,  is  void 
as  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  S§  98,  99,  101.  102 ;  Dec.  Dig.  S  55.«] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Himeke, 
Judge. 

Action  by  Cyrus  Bradley  against  the  Spo- 
kane &  Inland  Empire  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

W.  H.  Smiley,  of  Spokane,  for  appellant 
Graves,  Kizer  &  Graves,  of  Spokane^  for  re- 
spondent. 

MORRIS,  J.  In  April,  1888,  the  appellant 
and  O.  B.  Dennis,  the  then  owners  of  the 
property,  platted  an  addition  known  as  Den- 
nis &  Bradley's  addition  to  Spokane  Falls. 
At  tbe  time  of  the  filing  of  the  plat,  the 
lands  embraced  within  this  addition  were 
without  the  city  limits  of  Spokane,  but  for 
over  20  years  they  hare  been  within  the  cor- 
porate limits  of  the  city.  The  dedication  plat 
was  in  the  form  of  a  deed  containing  this 
language:    "The  streets  and  alleys  as  on 


said  map  named  and  Indicated  we  do  dedi- 
cate to  the  public,  to  be  used  as  highways, 
reserving  and  excepting  always  from  said 
dedication,  to  ourselves,  our  heirs  and  as- 
signs, the  rights  In  said  streets  and  alleys 
to  lay  down  and  make  use  of  for  all  lawful 
purposes,  water  and  gas  pipes,  and  electric 
wires,  and  to  erect  poles  for  said  purpose, 
and  to  construct,  and  operate  in  said  street 
and  alleys,  cable  and  motor  railways,  except- 
ing also  from  said  dedication  of  streets  and 
alleys  the  fee  of  the  lands  therein  contained 
to  sudi  extent  as  that  should  the  same  or 
any  part  thereof  be  vacated  by  proper  an- 
thority,  the  part  or  parts  vacated  sball  re- 
vert to  ourselves,  our  h^rs  and  assigns. 
Nothing  In  this  map  or  these  presents  is  to 
be  construed  as  a  conveyance  of  or  in  any 
manner  afiFecting  the  title  of  such  parts  of 
said  land  first  described  her^n  as  are  shown 
to  be  the  Spokane  river  and  the  strips  of 
land  between  said  river  and  the  platted  lots 
and  streets,  we  reserving  said  land  and  river 
as  our  private  property  as  though  these  pres- 
oits  were  not  made,  but  we  hereby  dedicate 
to  the  public  tbe  ri^t  to  build  and  maintain 
a  bridge  across  said  river  from  the  east  end 
of  Front  street  to  Soperior  avenue,  aa  the 
same  Is  marked  upon  said  map,  and  to  nae 
the  bed  of  said  river  between  said  points  to 
erect  and  maintain  piers  for  sndi  bridge." 
Subsequently  flie  lots  In  tbla  addition  passed 
into  the  ownership  of  the  respondent  all  of 
the  deeds  In  the  cbain  of  title  from  appellant 
to  respondoit  being  full-  mrrantr  deeds 
without  reaeEvatloo  or  excerption.   In  Janu- 
ary, 1906,  the  dty  passed  two  ordinances  va- 
catlDg  the  streets  and  all^  In  tbis  addition, 
and  re^ndent,  as  owner  of  Uie  abuttiiv 
lota,  took  possession  of  tbe  vacated  streets 
and  alleys  and  has  since  so  remained  In  pos- 
session.   In  August,  1912,  the  appellant 
brought  this  action  in  ejectment  to  recover 
possession  of  an  undivided  one-balf  Interest 
in  the  portions  of  the  streets  and  alleys  so 
vacated,  contending  tliat  he  had  never  con- 
veyed or  assigned  bis  right  or  title  to  the 
portions  of  tbe  streets  and  alleys  so  vacated, 
and  had  never  conveyed  or  assigned  bis  right 
to  possession  of  the  same  on  their  vamtion, 
and  that  this  right  and  title  still  remained 
in  him  under  the  reservation  in  the  deed  of 
dedication.    Judgment  went  against  him  In 
tbe  lower  court,  and  be  has  appealed 

[1-3]  The  theory  upon  which  api>ellant 
seeks  a  reversal  is  that,  at  the  time  of  this 
dedication.  It  was  the  rule  In  this  state  that 
the  ordinary  statutory  dedication  passed  the 
fee  Id  the  streets  to  the  muuicipality,  to  be 
held  in  trust  for  public  purposes  and  the 
abutting  property  owners  on  vacation ;  that 
the  dedicators  In  this  plat,  having  such  rule 
in  mind,  desired  to  eliminate  this  plat  from 
the  operation  of  such  rule,  and  with  that 
purpose  in  view  employed  language  express- 
ing an  intention  that  this  dedication  should 
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pass  the  fee  In  the  streets  anA  aHe^  to  Che 
iminldpall^  for  public  porpoBes  qo3j  mitU 
smii  time  as  there  should  be  a  TacaUon  ol 
the  Btreeta  and  alleys,  and  that  upon  sudh 
vacation  the  fee  should  remain  In  themselTes. 
It  Is  probable  that  language  may  be  fonnd 
in  one  of  the  earlier  cases  that  laids  sonport 
to  sach  a  theory.  In  State  ex  reL  Oilnsfeld* 
er  T.  Spokane  Street  By.  Co.,  19  Wash.  618, 
63  Pac.  719,  41  L.  B.  A.  616,  67  Am.  St  Bep. 
739,  the  court  used  this  language:  "In  plat- 
ted additions  to  a  town  whoi  streets  are 
laid  out  thereon  the  fee  b^ngs  to  Oie  pub- 
lic" 

In  a  subsequent  case  (Scfawede  t.  Hemrldn 
Bros.  Brewing  Co.,  29  Wash.  21,  60  Pac.  3^, 
this  expression  in  tiie  Grlnsfelder  Oase  was 
used  as  authority  for  the  contention  then  be- 
ing made  that  the  ownership  of  the  fee  In 
public  streets  was  In  the  city.  In  disposing 
of  this  contention  it  was  said:  "But  It  is 
not  accurate  to  designate  the  public  control 
of  streets  and  highways  in  this  state  as  a 
fee.  ^e  statutes  declare  the  effect  and  pur- 
pose of  the  dedication,  to  the  public,  by  a 
dty  plat  such  as  the  one  In  controversy  here. 
Section  1264,  Bal.  Code,  declares  them  pub- 
lic highways,  and  section  1266  puts  them  un- 
der control  of  the  corporate  authorities.  Sec- 
tions 1269  and  1270  provide  that,  upon  vaca- 
tion of  a  street,  It  shall  vest  in  equal  pro- 
portions in  the  abutting  lot  owners,  and  sec- 
tion 1276  declares  the  effect  of  dedication. 
But  the  case  of  State  ex  rel.  Grlnsfelder  v. 
Spokane  Street  Ry.  Co.,  19  Wash.  618,  53 
Pac.  719,  41  L.  R.  A.  516,  67  Am.  St.  Rep. 
739,  is  cited  by  counsel  for  respondent  as 
8o staining  ownership  of  the  fee  in  the  dty. 
In  that  case  it  was  urged  by  the  defendant, 
an  electric  railway  company,  In  answer  to 
mandamus  to  compel  its  operation,  that  It 
had  no  dty  franchise  through  a  platted  ad- 
dition, but  only  a  license  from  the  owner  of 
the  property  platted.  The  point  the  court 
had  In  view  was  the  effect  of  a  dedication 
by  plat  to  the  public,  and  It  was  held  that 
the  plat,  when  executed,  was  to  the  public; 
that  is,  If  conditions  were  attached  to  the 
dedication,  the  conditloDS,  If  Inconsistent, 
fell,  and  the  dedication  was  valid  for  the 
purposes  intended.  Section  1276,  supra,  was 
mentioned,  and  the  case  of  City  of  Des 
Moines  V.  Hall,  24  Iowa,  234,  dted  as  to  the 
^ect  of  the  statutory  dedication;  and  from 
the  Iowa  case  was  Inadvertently  drawn  the 
remark  which  is  cited,  'In  platted  additions 
to  a  tovm,  whu  streetB  are  laid  out  thenon, 
the  fee  belongs  to  tiie  public' "  It  Is  evident 
from  this  last  decision  that  It  was  not  In- 
tended to  lay  down  the  rule  that  the  fee 
vested  in  tibe  publla  At  all  evoi^  It  hu 
been  made  dear  by  our  later  decisions  that 
It  is  now  the  settled  role  of  this  state  that 
the  public  haa  only  an  easement  of  use  In  a 
pnbUe  street  or  hi^way.  and  that  the  fee 
rests  in  the  owners  of  the  abutting  property. 
Bolm  T.  Montgomery,  82  Wudi.  398»  118  Pac. 
140Pw~44 
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It  follows  Quit,  when  Dennis  and  Bradley 
by  the  language  of  thdr  dedieatlOD  soue^  to 
reserve  the  fee  In  the  streets  and  alleys  to 
themselves  while  conv^lng  only  an  ease- 
ment or  tlfl^t  of  use  to  the  pubUc,  they  re- 
served no  otber  or  dUferokt  zl^t  than  would 
have  followed  without  sudi  words  of  excep- 
tion, for  the  act  of  dedication  no  more  di- 
vested them  of  their  title  to  ^t  portion  of 
the  land  Included  in  Oie  streets  and  alleys 
than  It  did  to  that  portion  included  within 
the  various  lot  and  block  boundaries.  The 
title  to  the  land  included  wittiin  the  streets 
and  alleys  would  only  pass  by  grant  as  title 
to  the  various  lots  would  only  pass  by  grant. 
So  far  as  we  are  here  concerned,  it  might 
be  admitted  that,  as  the  original  owners  of 
the  land  possessing  the  fee  both  In  the  streets 
and  abutting  lots,  E>enni8  and  Bradley  could 
have  separated  these  two  estates  arad  treat- 
ed them  as  separate  and  distinct  parcels  of 
land  (Hagen  v.  Bolcom  Mills.  74  Wash.  4^, 
133  Pac.  1000. 134  Pac.  1061),  and  maintained 
these  two  separate  and  distinct  estates 
through  all  their  conveyances  of  the  abutting 
lots.  Bat  such  a  severance  of  title  will  not 
be  presumed.  It  wonld  follow  only  from  apt 
words  In  the  chain  of  title,  and  we  do  not 
think  that  the  words  of  reservation  employ- 
ed in  this  dedication  should  be  held  to  ex- 
press other  than  what  was  evidently  in  the 
minds  of  the  dedicators  at  tlie  time  the  plat 
was  dedicated— that  such  words  were  neces- 
sary in  order  to  prevent  the  public  from  tak- 
ing the  f ee  in  ttie  stre^  because  of  tiie  dedi- 
cation. 

What,  then,  became  of  this  title?  When 
these  dedicators  conveyed  the  various  lots 
in  this  addition,  they  did  so  by  warranty 
deeds  without  reservation  or  exception  of 
any  kind.  In  August,  1906,  the  appellant 
owned  two  lots  and  the  undivided  one-half 
Interest  In  the  river  bed  around  the  so-called 
peninsula  formed  by  the  bend  of  the  Spo* 
kane  river.  He  conveyed  these  lands  to  re- 
spondent by  a  deed  of  like  diaracter  to  those 
used  In  the  prior  conveyances  to  oth»&  All 
of  these  conveyances  w«e  according  to  the 
plat,  and  it  is  our  opinion  tfiat,  whm  these 
conveyances  were  made  without  words  of  ex- 
ception or  reservation,  or  any  language  ex- 
pressing a  contrary  intention,  they  fell  with- 
in the  general  rule  tbat  a  conveyance  of  land 
abutting  upon  a  public  highway  carries  with 
it  tbe  tee  to  the  eeater  of  the  highway  as 
part  and  parcel  of  the  grant  No  language 
is  required  to  express  such  an  Intent  on  the 
part  of  a  grantor  in  whom  t3ie  title  to  the 
lot  and  highway  vesta  It  follows  as  an  in- 
ference or  presumption  of  law  that,  In  sell- 
ing the  land  abutting  upon  the  highway,  he 
intended  to  sell  to  the  center  line  of  the  ad- 
joining highway.  Bowe  v.  James,  71  Wash. 
267,  128  Pac.  639.  While  the  Intention  to 
pass  such  a  title  is  always  presumed,  and  re- 
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quires  no  sjiet^-  words  to  crefite  It,  the  con- 
trary intention  will  never  be  presnmed,  and, 
before  It  will  be  held  that  It  was  the  Inten- 
tion of  the  grantor  to  withhold  his  Interest  in 
the  highway  after  parting  with  bis  title  to 
the  adjoining  land,  such  declaration  of  in- 
tent must  clearly  appear.  Gifford  t.  Horton, 
54  Wash.  596,  103  Pac.  98&  Deeds  may  ex- 
pressly exclude  the  streets,  but,  unless  they 
do.  the  ImplicatloQ  is  that  the  street  is  In* 
eluded.  Coz  T.  Freedley,  33  Pa.  124,  7S  Am. 
Dec,  584.  The  only  place  where  we  can  find 
any  expression  of  the  intent  of  these  dedica- 
tors In  passing  title  to  the  streets  Is  In  the 
deeds  themselves,  and  these  deeds  are  a  unit 
in  establishing  the  fact  that  It  was  never 
intended  to  separate  the  title  to  the  land  in 
the  streets  from  the  title  to  the  land  embrac- 
ed within  the  abutting  lots.  If  It  should  be 
■  said  that  the  dedicators  of  this  plat  ex- 
pressed their  intention  to  sever  the  title  to 
the  streeto  by  the  words  of  exception  or  res* 
trvation  used  In  tbe  dedlcatioD.  we  think  It 
is  clear  from  the  testimony  and  sabsequent 
conduct  ct  anieUant  (wltbont  i^enlng  to 
the  canda<4  of  Dennl^O  that,  so.  far  as  one's 
acts  Indicate  one's  Intoit,  be  luid  abandoned 
8U(^  Intent  long  prior  to  the  bringing  of  this 
action.  We  find  this,  not  oiUy  In  the  giving 
of  warranty  deeds  to  tbe  different  lots  with 
covenants  of  fall  warranty  which  upon  th^ 
fAce  convened  all  that  a  deed  to  n  lot  bound- 
ed by  a  street  would  oonv^,  but  In  1906, 
when  he  sold  all  he  tb^  owned  In  this  add!- 
tl<Hi  to  resvondoit,  knowing  the  land  was  be- 
ing acquired  for  the  purpose  for  which  It  Is 
now  used,  knowing  also  that  the  railroad 
company  was  seeking  to  acquire  his  entire 
interest,  and  describing  In  his  deed  what  was 
then  ai^rently  in  the  minds  of  all  as  repre- 
senting his  entire  interest  Referring  in  his 
testimony  to  this  last  deed,  he  says  that  at 
the  time  he  overlooked  the  rights  reserved  In 
the  dedication,  that  few  25  years  it  had  "ab- 
solutely slipped"  his  mind,  and  that  it  did 
not  occur  to  him  luitll  a  short  time  before 
bringing  tbls  action,  when  he  came  across 
and  read  an  old  tracing  of  the  plat  of  the 
addition.  It  seems  to  us  his  forgetfulness  is 
more  attributable  to  an  intent  to  convey  all 
Ills  title  to  the  purchasers  of  the  lots,  and 
that  be  thought  he  bad  done  so  until  the 
language  of  this  reservation  suggested  the 
possibility  of  a  contrary  holding.  Tbe  reser- 
vation in  the  dedication  to  general  municipal 
purposes  such  as  tbe  laying  of  "water  and 
gas  pipes  and  electric  wires,  and  to  erect 
poles  for  such  purpose,  and  to  construct  and 
operate  in  such  streets  and  alleys  cable  and 
motor  railways,"  would  be  so  repugnant  to 
the  character  of  these  streets  and  alleys  as 
public  ways,  by  seeking  to  to^e  away  from 
tbe  city  the  power  to  exercise  control  over 
these  streets,  as  to  contravene  a  sound  pub- 
lic policy,  and  for  this  reason  we  think  it 
mast  be  held  absolutely  void.   State  ex  reL 


Orinsf^der  v.  Spokane  St  By.  G&,  Id  Wash. 
518.  63  Pac.  719,  41  U  B.  A.  616i  67  Am. 
6t  Rep.  7S9;  Jones  v.  Carter,  101  S.  W.  514. 
46  Tex.  Cav.  App.  450;  Noblesville  v.  L.  E. 
&  W.  By.  Co.,  130  Ind.  1.  28  N.  E.  484 ;  Blch- 
ards  V.  Cincinnati,  81  Ohio  St  506;  Des 
Moines  v.  Hall,  24  Iowa,  234;  1  Elliott  Boads 
&  Streets,  §  163.  When,  therefore,  the  streets 
and  alleys  in  this  plat  were  vacated  by  the 
proper  authority,  the  effect  of  such  vacation 
was  to  vest  the  title  to  the  land  embraced 
within  such  streets  and  alleys  in  the  owners 
of  tbe  abutting  property  in  legal  proportions. 
Rem.  ft  BaL  Code,  S  7846. 

For  these  reasons  we  hold  witti  the  lower 
court  that  appellant  has  no  cause  oC  action. 
The  judgment  Is  affirmed. 

CBOW,  a  J.,  and  UOtINT,  FULLBBTON. 
and  PABKBB,  JJ.,  concur. 


FBIBZE  V.  POWELL  et  ox.   <HBBIiB  & 
HBAKBT  UFG.  CO.,  Garnishee). 
(Na  11,271) 

(Supreme  Ooort  of  Washington.    Bfay  6^ 
1914.) 

1,  JuDGUBKT  (S  138»)— By  D»fat7m>— OPaat- 
xno  OB  Vaoating — DiscBimoN  of  Coitbt. 

The  vacation  of  a  default  judgment  rests 
in  tbe  soand  discretion  of  the  trial  conrt. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  U  265-268;  Dec.  Dig.  S  189.  •]  ■ 

2.  JuDouENT  (S  158*}— Opening  ob  Vacat- 
ing—Affidavits ON  APPUAOTION. 

The  vacation  of  a  default  judgment  on  tbe 
grotmd  of  insufficient  service  falls  within  Rem. 
&  Bal.  Code,  |  464,  subd.  8,  permitting  tbe  va- 
cation of  Judgments  for  irregolarity  in  obtain- 
ing them,  and  a  petition  therefor  waa  aufficient, 
though  verified  by  tbe  attorney  and  not  accom- 
panied by  an  affidavit  of  merita,  as  section  467 
only  requires  that  an  application  under  sectioD 
464,  subd.  S,  shall  be  by  verified  petitiMi. 

[Bd.  Note.— For  other  cases,  see  Judpnent, 
Cent  Dig.  I  8U:  Dec  DlgrtlSS.*] 

8.  JUOGHBNT  (I  108*)— OFEHXnO  OB  VaOAT- 

ino— Affidavits  oh  Afpucatioiv. 

The  vacation  of  a  default  judgment  be- 
cause of  the  failure  of  the  agent  served  to  take 
proper  l^Fal  steps  falls  within  Rem.  &  Bal. 
Code,  S  authorizing  relief  from  a  jndf- 

ment  taken  against  a  party  through  his  excus- 
able neglect,  upon  affidavit  showing  good  cause, 
and  a  petition  therefor  was  sufficient,  thoagh 
verified  by  tiie  attorney,  no  other  agent  being 
within  the  county,  and  tnoagfa  not  accompanied 
by  an  aJBdavlt  of  merits. 

[Bd.  Note.— For  other  cases,  see  jDdgment, 
Gent  Dig.  S  311;  Dee.  Dig.  flSS.*] 

4.  OOBPORATIONS    (S  670*)— FoBElOW  COBPO- 

BATiONS  —  Aonons— Oabhishii£hp-8ebv> 

iCK  OF  Writ. 

Under  B«n.  &  BaL  Code,  §  687,  providing 
that  write  of  garnishment  shall  be  served  tbe 
same  as  a  summons,  and  section  226,  sabd.  9, 
providing  that  a  summons  may  be  served  on 
a  foreign  corporation  by  delivery  to  "anv  ag^^ 
cashier,  or  secretary  thereof/*  service  of  a  writ 
of  gamtshment  against  an  xlUnoie  corporation 
on  its  local  manager  was  sufficient 

[Ed.  Note.— For  other  cases,  see  C<HToratl(m 
Cent.  Dig.  SS  2628-2639;  Dec.  Dig.  1 670.*] 
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&  GAXinsEomfT  (I  lOi*)— Wanr— Aptbu- 

AHCE  OF  GaBHIBHEE. 

A  earnisbee  who  appeared  and  requested 
penniBBion  to  defrad,  witnont  preBerring  a  spe- 
cial amMaraiKse,  thenl^  waived  objection  tio 
the  mimclency  of  the  semce  of  the  writ  ■ 

[Ed.  Kote.— For  other  cases,  see  GamiBhmentf 
Cent.  Dig.  |i  209-213;  Dec  Dig.  {  104.*I 

6.  Gabnishhkmt  <|  187*)— Jttdqkbmt  bt  De< 

FAULT— OfBHINO    OB  VaCATINO— EXOUSSS. 

Where  a  writ  of  garnishment  acalnst  a 
foreign  corporation  was  serred  on  its  local 
manager,  who,  through  Ignorance,  failed  to 
take  the  necessary  steps  to  protect  the  gar- 
nishee's interests  until  default  had  been  tak- 
en.  after  which  prompt  steps  were  taken 
to  have  It  vacated,  l^re  was  a  sufflcient 
showing  of  excus^Ie  neglect,  within  Bern.  & 
Bal.  Code,  i  303,  authorixing  the  vacation  of 
judgments  on  that  ground,  and  the  court  did 
not  abuse  Its  dlstowon  In  setting  It  asid& 

[Ed.  Note.— For  other  cases,  see  Ganiishtnent. 
Cant.  Dig.  H  860-364;  Dec.  Dig.  $  187.*] 

7.  JtJDGMEST    (8  143*)- DBFAPLT  JUDGMENT 
— SeTTINO   A9IDK— FOBEIQIT  COBPOBATTOITa. 

In  view  of  the  liberal  statutory  rule  per- 
mitting service  on  foreign  corporations  through 
aKenta  unfamiliar  with  legal  proceedings,  an 
equally  liberal  discretion  In  vacating  defaults 
rounded  tm  sndi  serviea  shoold  be  permitted,  to 
the  «nd  that  Jotlca  nuj  ba  doae. 

(Ed.  Mote.— For  otiier  oasss,  ica  Jndnunt. 
Cent.  Dig.  H  368,  27%  372-3^1;  DccTlMg.  | 
143.*] 

a  QABmsHinurr  (|  187*>— Jtmaioirr  bt  Dk- 

TAUUf— OpENINQ   OB  VAOATIHO— MkBIIOBI- 

ous  Defense. 

A  petition  to  vacate  a  default  judgment 
against  a  gami^ee,  which  alleged  that  the  gar- 
nishee owed  nothing  to  the  principal  defendaitt 
and  had  none  of  his  goods  in  its  possession,  pre- 
sented a  meritorious  defense,  if  proTen,  and  not 
a  mere  condusion  tbat  such  a  defense  existed. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  H  859-864;  Dec  Dig.  §  187.*] 

9.  Tblal  {{  3S8*)— Bt  GonsT— FmoxsoB  or 
Fact— DuTT  to  Make. 

Rem^  ft  Bal.  Code,  {  470,  antborisfn^  the 
eoDit  to  dedde  upon  the  grounds  for  vacating  a 
judgment  before  deciding  upon  the  validity  of 
the  defense,  and  section  367  providing  that,  u]^ 
on  the  trial  of  an  issue  of  fact  by  the  court,  it 
shall  make  findings  of  fatt,  did  not  require 
fiadincs  of  fact  upon  vacating  a  judgment  for 
excnaable  neglect,  as  that  ia  a  dlscreUonary 
matter  reviewable  on  appeal  upon  the  entire 
record. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  908-eil,  »16;  Dec  Dig.  f  38&*] 

10.  Gabwishmsnt  (I  142*)— Pboceedikqs  to 
Enpobce— Answeb  of  Gabnisueb. 

The  answer  of  a  gamishee,  verlfled  by  its 
secretary,  who  stated  that  he  hsid  read  it,  knew 
Its  contents,  and  believed  the  same  to  be  true, 
was  BuCGcIent,  when  liberally  construed,  with- 
in Rem.  &  Bal.  Code.  8  390.  providing  that  it 
shall  be  onder  oatb,  in  writing,  and  ainied  by 
the  garnishee,  though  it  WM  ri^ed  hj  w  gar- 
nishee's attorney. 

[Qd.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  |  268;  Dec  Dig.  }  142.*] 

U.  GaBNISHKBIIT  (S  1B8*)— FPOOEEDIHGB  TO 

En  FOBCE— Evidence. 

Under  Bem.  &  Bal.  Code,  S  286,  requiring 
the  liberal  construction  of  pleadings  with  a 
view  to  substantial  justice,  a  gamiBhee,  who 
plead  "do  funds"  and  "nulla  bona,"  was  entitled 
to  show  that  the  priT-lpal  defendant  had  antic- 


aated  his  nlary  and  that  nothing  was  owing 
m  when  it  was  garnished. 
[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  18  288-297;  Dec  Dig.  8  158.*] 

12.  GABNiaHMENT    (8  114*}— OfEEATIOH  AND 

Effect— Pbopeett  Affected. 

Kem.  &  BaL  Code,  8  providing  that 
the  writ  of  garnishment  shall  require  the  gar- 
nishee to  state  what  he  ia  indebted  to  the  de- 
fendant or  what  property  of  defendant  Is  pos- 
sessed by  him,  or  was  when  the  writ  was  serv- 
ed, section  685  prescribing  the  form  of  writ  in 
substantially  the  same  language,  section  688 
declaring  it  unlawful  for  the  garnishee  to  pay 
the  defendant  any  debt  or  deliver  any  property 
to  him  after  service  of  the  writ  and  section  6^ 
authorizing  the  xendition  of  judgment  against 
a  defaulting  garnishee  for  the  full  amouot 
claimed,  look  to  a  trial  of  the  issue  presented 
by  the  garnishee's  answer  as  of  tbe  date  of  the 
answer,  and  while  a  oontract  obligation  ariaing 
before  answer,  but  not  yet  due,  would  be  held 
by  the  writ  until  the  trial,  debts  created,  sal- 
ary earned,  or  property  coming  Into  the  gar- 
nlriiee's  liands  subeequent  to  the  answer,  in* 
dependent  of  prior  contract,  are  not  held,  <rth- 
erwise  the  head  of  a  family,  whose  salary'  is 
exempt  under  section  703  for  four  weeks,  would 
be  deprived  of  means  of  supporting  bis  family, 
should  the  trial  be  longer  delayed,  and.  succea- 
sive  garnishraenta  being  permissible,  the  credi- 
tor is  not  thereby  deprived  of  his  remedy. 

[Ed.  Note.— For  other  caseB,  see  GarniBbment, 
Cent.  Dig.  8  233 ;  Dec.  Dig.  8  114.*] 

Department  1.  Appeal  from  Sui>erior 
Court,  King  County;  Boyd  J.  Tallman,  Judga 

Action  by  Everett  Frieze  against  J.  F. 
Pow^l  and  wife,  wliereln  tlie  UeslB  &  Hean- 
ey  Manufacturing  Company  was  garnisbed. 
From  an  order  vacating  a  default  Judgment 
against  the  garnishee  defendant,  and  a  sut^ 
sequent  judgment  for  plaintiff,  awarding  In- 
sufficient relief,  plaintiff  appeals.  Affirmed. 

Edward  Nelson  Sears,  of  Seattle,  for  ap- 
pellant Frank  A.  Paal  and  Hastings  A  Btedr 
man,  all  of  Seattle,  for  respondent 

ELLIS,  J.  This  is  an  appeal  by  the  plain- 
tiff, at  whose  instance  a  writ  of  garnishment 
was  issued,  from  an  order  vacating  a  default 
Judgment  against  the  garnishee  defendant 
and  from  the  Judgment  rendered  thereafter 
upon  tbe  trial.  The  record  discloses  the  fol- 
lowing facts:  On  August  19,  1012,  the  plain- 
tiff recovered  a  Judgment  In  the  sum  of  $461.- 
15  against  the  defendants  Powell  and  wife. 
Powell  was,  at  the  time,  employed  by  the 
garnishee  defendant.  Merle  ft  Heaney  Itlauu- 
facturing  Company.  To  avoid  confusion,  we 
shall  designate  the  parties  throughout  as 
plaintiff,  defendant,  and  garnishee.  The  gar- 
nishee Is  a  corporalton  of  the  state  of  Illinois 
doing  business  in  the  state  of  Washington, 
having  its  priocipal  place  of  business  la  Seat- 
tle. On  August  31,  1912,  the  plaintiff  sued 
out  a  writ  of  garnishment  and  caused  a  copy 
thereof  to  be  served  on  the  garnishee  by  de- 
livering the  same  to  one  Charles  Hedreen,  who, 
it  is  alleged,  was  Its  manager  In  Seattle. 
Hedreen  took  no  action  in  the  matter,  and  on 
September  21,  1912,  the  plaintiff  procured  an 
order  of  default,  and  on  the  same  day  a 
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judgment  against  the  garnishee  for  ttie  foil 
amount  of  the  Judgment  against  the  defend- 
ants Powell,  with  interest  and  costs.  On 
September  25, 1912,  a  petition  to  set  aside  the 
default  and  vacate  the  judgment  was  filed. 
This  petition  was  verified  by  one  of  the  at- 
torneys for  the  gamtehee;  the  verification 
stating  that  he  made  the  afildavit  on  behalf 
of  the  corporation  for  the  reason  that  no 
ofilcer  of  the  corporation  was  then  within 
King  county,  and  that  the  allegations  of  the 
application  were  true,  as  he  verily  believed. 
Xlie  grounds  for  vacation  of  the  judgment  set 
ap  In  tills  petition  were  twofold.  It  is  first 
alleged  that  the  court  acquired  no  Jurisdic- 
tion to  enter  the  judgment  because  Hedreen, 
upon  whom  service  was  made,  was  not  the 
cashier  or  secretary  of  the  corporation,  nor 
Its  agent  upon  whom  service  might  be  made, 
and  that  he  was  only  a  salesman  In  the  em- 
ploy of  the  garnishee,  not  an  officer,  director, 
or  trustee,  and  had  no  charge  of  any  legal 
business  of  the  corporation.  It  is  then  al- 
leged: "That,  at  the  time  said  pretended 
writ  of  garnishment  was  attempted  to  be 
served  upon  said  Charles  Hedreen,  the  Merle 
&  Heaney  Manufacturing  Company  was  not 
Indebted  to  the  said  J.  P.  Powell  or  to  Mil- 
dred Powell,  his  wife.  In  any  sum  whatso- 
ever, nor  did  it,  at  said  time,  have  In  Its 
possession  or  under  Its  control  any  property 
or  effects  belonging  to  said  J.  P.  Powell  or  said 
Mildred  FoweU,  bis  wife  nor  did  said  J.  F. 
Powell  or  Mildred  Powell,  his  wife,  own  or 
have  an  interest  in  any  shares  of  stock  in  said 
corporation,  but  on  the  contrary,  on  August  31, 
1912,  and  at  all  times  since,  said  J.  F.  Pow- 
ell, defendant  In  this  action,  was  indebted  to 
the  'Merle  &  Heaney  Manufacturing  Company 
for  a  considerable  sum  of  money,  and  that 
therefore  this  garnishee  had  a  complete  de- 
fense to  said  writ  of  garnishment." 

On  October  5, 1912,  a  hearing  was  had  up- 
on the  petition  and  an  aflldavlt  of  the  de- 
fendant Powell  to  the  effect  that,  at  the  time 
the  writ  of  garnishment  was  served,  he  was 
indebted  to  the  garnishee,  and  that  the  gar- 
nishee did  not  then  owe  him  and  has  not 
since  owed  him  anything.  His  affidavit  also 
set  up  the  fact  that  Powell  Is  a  married 
man,  has  a  family  living  with  him  dependent 
upon  him  for  support ;  that  his  salary  is  $100 
a  month,  and  claimed  his  exemption.  Affida- 
vits were  also  presented,  conlrovertlng  the 
allegations  of  the  petition  as  to  the  gar- 
nishee's indebtedness  to  Powell,  and  setting 
up  the  fact  that  Hedreen  was  the  manager 
and  mana^ng  agent  of  the  garnishee  and 
was  so  held  out  and  advertised  by  the  gar- 
nishee In  Seattle  and  King  county,  and,  as 
such,  bad  verified  the  assessment  schedule  of 
the  garnishee  for  the  purpose  of  taxation. 
These  latter  allegations  were  not  controvert- 
ed In  any  manner.  It  is  asserted  in  the  plain- 
tiff's brief  that  the  court,  upon  the  hearlni^ 
refused  to  consider  any  of  these  affidavits, 
bat  we  fall  to  find  anything  In  the  record 
reasonably  Justifying  this  statement.  On  the 


contrary,  the  court,  on  October  S,  1912,  signed 
an  order  vacating  the  Judgment  which  ex- 
pressly states  that  the  court  considered  the 
application  and  affidavits  in  support  thereof 
as  well  as  the  affidavits  in  resistance,  and 
found  that  Justice  would  be  subserved  by 
opening  the  default,  vacating  the  Judgment, 
and   allowing   the   garnishee   to  answer. 
Though  the  original  answer  Is  not  in  the 
record  before  us,  the  record  shows  that  such 
an  answer  was  presented  at  the  time  of  this 
hearing,  since  on  that  date  the  plaintiff  mov- 
ed to  strike  the  answer  because  it  was  veri- 
fied by  the  attorney.  This  motion  was  grant- 
ed and  15  days  aUowed  to  file  an  amended 
answer.    On  OctobCT  29,  1912,  the  garnishee 
filed  its  amended  answer,  sifted  by  its  at- 
torney, but  verified  by  its  secretary  in  Chica- 
go, 111.  In  this  answer,  the  garnishee  alleged 
that,  at  the  time  of  service  of  the  writ  upon 
Hedreen,  the  manufacturing  company  was 
not  indebted  to  the  d^endants  Powell  and 
did  not  have  in  its  possession  any  property 
belonging  to  them,  and  has  not;  at  any  time 
since  the  service  of  the  writ,  owed  them  any 
mon^  or  had  In  Its  posses^cm  any  of  thdr 
propmty,  and  that  they  did  not,  either  at  the 
time  of  the  service  <j£  the  writ  or  since  that 
time,  own  any  shares  of  stock  in  the  gar- 
nishee company.   An  affidavit  ot  the  plain- 
tiff controverting  this  amended  answer  was 
filed,  and  a  motion  to  strike  this  amended 
answer  was  apparently  made,  since  tbere  la 
In  the  record  a  journal  entry  denying  the  mo- 
tion, but  neither  the  motion  Itself  nor  any 
of  the  grounds  upon  which  it  is  based  in 
any  manner  appears  in  the  record.  The 
cause  was  tried  before  the  court  without  a 
jury  upon  the  issues  raised  by  this  amended 
answer  and  the  controverting  affidavit  on 
January  23,  1918.   The  evidence  shows  that, 
prior  to  the  service  of  the  writ,  the  defend- 
ant Powell  was  employed  by  the  garnishee  on 
a  salary  of  $100  a  month,  which  was  paid 
$50  on  the  IStfa  and  $60  on  the  last  day  of 
each  month;  that  he  has  been  continaoosly 
so  employed  from  the  date  of  the  service  of 
the  writ  to  the  date  of  the  trial ;  that  he 
had  earned  from  August  1, 1912,  to  the  date 
of  the  trUl.  January  23,  1913,  $588.46 ;  that 
at  times  prior  to  August  3l8t  th^  had  been 
advanced  to  him  sums  aggregating  $46.76  on 
his  I  O  U's,  whldi  were  carried  by  tlie  gar- 
nishee in  its  cash  account;  Uiat  on  August 
15th  he  was  paid  $50,  and  on  August  31st 
$21  of  the  amount  which  had  been  advanced 
to  him  was  duii^ed  against  his  salary,  leav- 
ing a  balance  of  ^  of  Ms  salary  then  due^ 
which  was  then  paid  to  him;  that,  of  bis 
debt  to  the  garnishee,  there  remained  93X1.75, 
which  was  not  deducted  from  bis  salary  oo 
that  date,  and  which  he  still  owed  to  tiia 
garnishee.    It  thus  appeared  that  the  ga^ 
nlshee  really  owed  Powell  cn  August  81. 1812, 
(Hily  $8.25.  The  evidence  further  showed  ttit 
from  August  31st  up  to  October  SSOi,  wboi 
the  amended  answer  was  verified,  Powell  hsd 
earned  $196.15;  that  Powell  is  the  bead  ol  s 
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family  wblch  la  d^tondent  nffou  Um;  and 
tiiat  the  gamlsbee  baa  advanced  to  him  up- 
on Ills  salary  during  the  period  since  August 
31st  from  950  to  f60  a  month. 

The  court  made  findings  of  fact  reciting 
the  entry  of  the  original  judgment  against 
the  defendants  Powell,  the  servioe  of  the 
writ  of  garnishment,  the  employment  of 
Powell  by  the  garnishee  and  found  that  on 
Aagast  81,  1912,  Powell  was  indebted  to  the 
garnishee  In  the  sum  of  946.75;  that  on  that 
date  the  garnishee  paid  Powell  |29  of  the 
$00  then  due  him  as  salary,  applying  $21  on 
Powell's  indebtedness  to  the  garnishee,  but 
nqcweasly  found  that  It  did  not  appear  that 
this  was  done  prior  to  the  service  of  the  writ 
vpon  the  garnishee.  The  court  foimd  that, 
since  the  service  of  the  writ,  the  defendant 
Powell  has  eazned  9688.45  and  had  earned  up 
to  October  2S,  1912,  the  sum  of  9196.16  for 
salary.  The  court  concluded,  as  a  matter  of 
law,  that  the  garnishee  was  liable  to  the 
plaintiff  for  9196.16,  less  the  exemption  of 
9100  dalmed  by  Powell,  and  less  the  926.76 
still  owing  by  Powell  to  the  garnishee  of  the 
anurant  which  he  owed  at  the  date  of  the 
service  of  the  writ,  and  that  the  plolntlfC  Is 
entitled  to  Judgment  against  the  garnishee 
for  970.40  and  costs.  Judgm^t  was  entered 
accordingly,  and  this  a];q;>eal  followed. 

The  piitM^*^  contends  that  the  court  erred: 
<1}  Id  setting  aside  the  default  and  vacating 
the  Judgment;  (2)  in  refusing  to  make  find- 
ings In  support  of  the  order  vacating  the 
judsmoit;  (3)  In  denying  the  motion  to  strike 
the  amended  answer;  (4l)  in  admitting  evi- 
dence of  Powell's  indebtedness  to  the  gar- 
nishee; ^)  in  ruling  that  the  service  of  the 
writ  attached  only  that  portion  of  the  prin- 
cipal defendant's  salary  which  accrued  prior 
to  the  date  of  the  filing  of  the  garnishee's  an- 
swer. 

[1]  1.  It  Is  admitted  that  the  vacation  of  a 
defftolt  Judgment  is  a  matter  which  rests  In 
the  sound  discretion  of  the  trial  court,  but 
it  is  urged  that  in  this  case  that  discretion 
was  abused  in  that  the  application  was  fa- 
tally defective  in  form  and  was  wholly  want- 
ing in  merit , 

It,  3]  The  application,  as  we  have  seen, 
was,  in  form,  a  petition  verified  by  the  attor- 
ney for  the  garnishee.  The  plaintiff  claims 
that  it  was  fatally  defective  in  that  It  was 
not  supported  by  an  affidavit  of  merits.  The 
application  rested  upon  two  grounds.  The 
first  was  that  the  service  of  the  writ  was  in- 
effective because  not  made  upon  any  ofElcer 
or  agent  of  the  garnishee.  The  application 
on  this  ground  would  necessarily  fall  under 
the  third  subdivision  of  Rem.  &  BaL  C!od^  § 
464,  which  permits  the  vacation  or  modlflca- 
tlott  of  Jud^ents  for  mistake,  neglect,  or 
omission  of  the  clerk,  or  irregularis  In  ob- 
taining the  Judgment  or  order.  The  second 
ground  was  Uiat  the  person  upon  whom  serv- 
ice was  made,  beii^  Ignorant  of  such  mat- 
ters, Jailed  to  take  the  neceasary  steps  to  pro- 
tect the  interests  of  the  garnishee  untn  after 


the  default  was  entered.  Were  it  not  that 
another  section  of  the  statute  more  appropri- 
ately covers  this  ground.  It  also  mlgbt  reason- 
ably be  held  to  fall  within  the  same  section, 
the  seventh  subdivision  of  which  permits  the 
vacation  for  unavoidable  casualty  or  misfor- 
tune, preventing  the  party  from  prosecuting 
or  defending.  Section  4Q7  provides  that  ap- 
plications to  obtain  the  benefit  of  subdivi- 
sions 3  and  7  of  section  464  shall  be  by  peti- 
tion, verified  by  affidavit,  etc.  There  is  no 
requirement  that  such  a  petition  shall  be  sup- 
ported by  an  affidavit  of  merits,  but  only 
that  the  petition  shall  be  verified  hy  affidavit, 
if  the  application  be  considered  as  controlled 
entirely  by  section  464,  it  fully  complied  with 
the  statute  both  in  substance  and  form. 
Wheeler  v.  Moore,  10  Wash.  809.  38  Pac.  1063. 
The  last  ground  of  the  application,  however, 
more  properly  falls  within  the  provisions  of 
Bern.  &  BaL  Code,  S  303,  permitting  the  court, 
upon  BJSdavit  showing  good  cause  therefor, 
after  notice  to  the  adverse  party,  to  relieve 
a  party  from  a  Judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  tils  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect  It  is  urged  that  under  this  section 
the  application  should  have  been  supported 
by  an  affidavit  of  some  officer  or  agent  of  the 
garnishee,  showing  the  excusable  neglect 
claimed.  There  Is  nothing  In  the  record,  how- 
ever, indicating  that  this  particular  matter 
was  called  to  the  attention  of  the  trial  court, 
and  In  any  event  since  the  verification  states 
that  no  officer  of  the  corporation  was,  at  the 
time,  within  King  coanty,  we  think  the  peti- 
tion was  sufficient  to  confer  Jorisdlctlou  up- 
on the  court  In  support  of  his  position,  the 
plaintiff  relies  mainly  upon  Bailey  v.  Taaffe, 
29  Cal.  423,  which  holds  that  such  an  appli- 
cation should  be  based  npon  an  affidavit  made 
by  the  moving  party  himself  and  not  by  his 
counsel.  In  the  later  decision  of  Melde  v. 
Beynolds,  129  Cal.  308,  61  Pac  932,  the  Su- 
preme Court  of  California  .held  that  a  mo- 
tion signed  by  an  attorney  Is  sufficient  to  in- 
voke the  Jurisdiction  of  the  court  and  that 
an  affidavit  of  merits  made  by  the  defendant 
In  person  is  not  a  Jurisdictional  element.  The 
court  said:  "The  discretion  of  the  court 
ought  always  to  be  exercised  in  conformity 
with  the  spirit  of  the  law,  and  in  such  a 
manner  as  will  subserve  rather  than  impede 
or  defeat  the  ends  of  Justice,  regarding  mere 
technicalities  as  obstacles  to  be  avoided, 
rather  than  as  principles  to  which  effect  Is 
to  be  given  In  derogation  of  substantial 
right" 

We  think,  whea  the  remedial  purpose  of 
the  several  sections  of  the  statute  .above  re- 
ferred to  is  considered,  the  application, 
though  not  verified  In  person  by  any  officer  or 
agent  of  the  corporation,  but  only  by  Its  at 
tomey,  was  anfflcient  in  form. 

t4]  ^e  contention  that  tiie  appUcatiMi 
was  wanting  In  merits  also  rests  upon  two 
grounds.  It  Is  first  claimed  Qiat  tiie  servtce 
of  the  writ  upon  the  local  manager  of  the 
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garnishee  was  Boffident  Tbo  statute  (Ron. 
ft  BaL  God^  I  687)  proTldes  that  writs  of 
garnishment  shall  be  served  In  the  same  man- 
ner as  the  summons  In  an  action  Is  served. 
Section  226,  touching  service  of  summons, 
provides  (snbdlvlslon  IS)  that,  If  the  salt  be 
against  a  foreign  corporation  or  nonresident 
Joint-stock  company  or  association  d<^ng 
business  within  this  state,  the  service  may  be 
made  by  dellrwy  to  any  agent,  casbter,  or 
secretary  thereof.  Construing  this  section, 
we  have  held  that  service  made  upon  any 
agent  having  representative  authority  la  suf- 
ficient Barrett  Hannftcturing  Co.  r.  Ken- 
nedy, 73  WaBh.  508,  131  Pa&  1161.  In  Ta- 
tom  r.  Niagara  Fire  Ins.  Co.,  48  Wash.  3^ 
86  Faa  960,  we  held  that  service  of  a  writ 
of  garnishment  by  delivery  to  a  local  agent 
authorized  to  solicit  insurance  was  sufflclent 
service  upon  a  nonresident  insaranee  com- 
pany, and  that  the  mode  of  service  provided 
by  Bem.  ft  Bal.  Code,  |  6095,  reqnlrlng  the 
appointm^t  of  statutory  agents  for  snch 
companies  doing  business  in  this  state,  vrith 
authori^  to  accept  service  of  process,  is  not 
exclusive,  but  Is  pimnlatlve  to  that  provided 
for  In  subdivisions  6  and  0  of  section  226. 
See,  also,  Sievers  v.  Navigation  Co.,  24  Wash. 
302,  64  Pac.  5S9;  Lee  v.  Fidelity  Storage  ft 
Transfer  Co.,  51  Wash.  208, 98  Pac.  668. 

[S]  We  hold  that  the  service  of  the  wilt 
upon  the  gamlAee's  local  manager  was  a 
sufflclent  service.  The  garnishee  urges  that 
this  service  was  insnfllclCTt  because  the  copf 
of  the  writ  served  was  not  certified  under 
the  seal  of  the  court  The  statute  makes  no 
provision  that  it  shall  he.  Moreover,  flie 
garnishee,  by  appearing  and  requesting  p«s 
mission  to  defend  to  the  vrrit  without  pre- 
serving a  special  appearance,  must  be  held 
to  have  waived  objection  to  the  suffideney  of 
the  service.  lArsen  v.  Allan  Une  SteamshU) 
Co.,  87  Wash.  566,  80  Pac.  181;  Oaffher 
Johnson,  39  Wash.  437,  81  Pac.  850;  Seaton 
V.  Cook,  45  Wash.  27,  87  Pac.  914 ;  Teat«  t. 
King,  36  Wash.  138,  76  Pac.  68a 

[1, 73  The  second  ground  of  the  plalnttlTs 
contration  that  the  application  was  without 
merit  Is  based  on  the  dalm  that  the  applica- 
tion made  no  showing  of  excusable  neglect 
In  this  connection,  reliance  Is  lAaced  mainly 
upon  the  decision  In  Moody  r.  Relchow,  38 
Wash.  303,  80  Fac.  401.  In  that  case  the  mo- 
tion to  vacate  the  Judgment  was  made  after 
service  of  the  motion  by  the  defendant  for  a 
cost  bond,  and  after'  a  motion  for  defoult 
had  been  served  and  had  been  pending  for 
more  than  a  year  without  further  appear- 
ance by  the  defendant.  The  facts  set  up  in 
the  application  as  showing  excusable  neglect 
were  that  the  defendant  had  employed  coun- 
sel whom  be  expected  to  take  care  of  the 
case;  that  be  understood  the  English  lan- 
guage Imperfectly ;  and  that  It  was  difficult 
for  him  to  make  known  his  defense.  The 
court  held  that  It  was  an  abuse  of  discretion 
to  vacate  the  default  Judgment  after  the 
lapse  of  so  long  a  time  when  the  record 


showed  nothing  man  than  n^lect  The  case 
before  us,  however,  comes  much  more  nearty 
within  the  t&eta  found  In  Spoar  r,  Spokane 
Turn-Verein.  64  Wash.  206,  116  Pac.  627,  la 
which  the  application  stated  facts  closely 
similar  to  those  in  the  Uoody  Case,  but'  tbe 
application  was  made  promptly  Atba  d^nlt 
and  Judgment  had  te&i  entered.  The  raca* 
tlon  of  the  Judgment  was  held  not  an  abuse 
of  the  court's  diseretion.  In  the  prasoit  case, 
the  application  was  made  within  five  days 
after  1^  entry  of  Judgment  In  view  of  the 
liberal  rule  of  service  permitted  by  oar  stat- 
ute, by  which  B«rrlce  on  fordgn  eorporafloas 
may  be  often  made  tipon  ^mts  not  at  all 
familiar  with  legal  proceedings,  as  appears 
by  the  application  In  this  cas^  there  shonU 
be  pmnitted  an  equally  liberal  dtecretlon  in 
vacating  defiiults  founded  on  sudi  service  to 
the  end  that  Justice  may  be  done.  is 
espedtily  true  wher^  as  here,  the  aHdiei- 
tlcm  la  made  in  a  short  time  after  dtfautt. 
We  hold  that  there  was  a  snffldott  showing 
of  excusable  netf  eet  Hie  trial  eourt  did  not 
abuse  its  discretion  in  setting  aside  the  Judg- 
ment 

[1}  It  is  also  claimed  that  no  meritnious 
defense  was  shown.  It  is  argued  that  the 
statement  in  the  application  that  there  was 
a  meritorious  defense  was  a  mm  c(»idusloD. 
In  this  connection,  reliance  Is  .placed  upon 
Hoefer  v.  Sawtelle,  4&  Wash.  23,  86  Paa  858. 
In  that  case,  the  petition  contained  nothing 
but  the  "bare  conclusion  tiiat  the  aiqitdlants 
hare  a  meritorious  defense  to  ttie  action.'* 
The  petition  here,  however,  q>edflcally  states 
that  the  garnishee  owed  no  debt  to  the  prin- 
cipal defendant,  and  had  In  its  possession  no 
goods  belonging  to  the  defendant  Then 
things  were  not  conduslonB,  but  allegations 
of  fact  which,  if  established,  would  consti- 
tute a  mwltorious  defense. 

[I]  2.  We  flud  no  merit  in  the  daira  ttut 
the  court  erred  In  refusing  to  make  fbrmal 
findings  in  support  of  its  order  vacating  Uk 
Judgment  The  plaintilf  bases  his  claims  in 
this  particular  upon  Bem.  ft  BaL  Code,  |  410, 
which  provides  that  In  such  cases  the  court 
may  first  try  out  and  decide  upon  the  grounds 
to  vacate  or  modify  the  Ju^mmt  before  try- 
ing or  deciding  upon  the  validity  of  the  de- 
fense.* and  also  on  Bem.  ft  Bal.  Code,  f  867. 
which  provides  that,  upon  the  trial  of  an  Is- 
sue of  fact  by  the  court  Its  decision  shall  be 
in  writing,  and  that  the  facts  found  and  the 
conclusions  of  law  shall  be  separately  stated. 
We  have  repeatedly  held  that  the  last  sec- 
tion mentioned  has  no  application  to  equita- 
ble actions  which  are  triable  de  novo  on  ap- 
peal. The  application  to  vacate  Judgments 
entered  by  default  because  of  excusable  neg- 
lect mistake,  or  inadvertence  is,  as  we  have 
seen,  addressed  to  the  sound  discretion  of  the 
trial  court.  That  discretion  is  also  review- 
able here  upon  the  entire  record.  We  have 
often  held  that  we  will  not  relvew  the  action 
of  the  court  upon  matters  addressed  to  Its 
discretion  without  having  b^ore  us  all  of 
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tbe  evidence  upon  whleb  It  acted.  It  seems 
clear  that  tbere  Is  no  more  reason  for  requir- 
ing formal  findings  of  feet  In  such  a  case  as 
this  than  in  equitable  actions  triable  to  the 
court.  We  hold  that  the  provlaiona  of  sec- 
tion 387  have  no  application  to  such  cases. 

[ia]  a  The  claim  that  the  court  erred  in 
refusing  to  strike  the  amended  answer  is 
based  upon  the  fact  that  It  was  not  signed 
by  any  officer  of  the  garnishee  defendant, 
though  It  was  verified  by  its  secretary. 
There  is  nothing  in  the  record  to  show  that 
this  matter  was  ever  called  to  the  attention 
of  the  trial  court  While  there  la  In  the 
record  a  journal  entry  indicating  that  the 
court  overruled  a  motion  to  strike  this  an- 
swer, the  motion  itself  does  not  appear. 
Moreover,  the  secretary  of  the  garnishee  de- 
fraidant,  in  hla  verification,  states  that  he 
tias  read  the  answer,  knows  its  contents,  and 
believes  the  same  to  be  true.  He  signed  this 
verification,  swearing  to  the  contents  of  the 
answer.  We  hold  that  this  was  a  sufficient 
slgDlQg,  within  the  meaning  of  the  statate 
|R«D.  &  BaL  Code,  |  600),  which  provides 
that  tbe  answer  shall  be  under  oath,  in  writ- 
ing, and  signed  by  tbe  garnishee.  There  are 
dedsionB  to  the  contrary,  but  tbe  other  rule 
seems  to  m  hlfiblj  tedinical  and  not  in  keep- 
ing with  the  .liberal  mle  which  we  have  al- 
ways indulged  In  constmlng  pleadings. 

[11]  4.  The  contention  that  tbe  court  erred 
in  admitting  eridoice  that  Ibe  defendant 
Powell,  prior  to  tbe  stfvice  of  the  writ,  had 
been  permitted  to  anticipate  his  salary  to  the 
extent  of  946.7B  la  based  lypon  the  theo^ 
that  this  was  a  counterolaim  against  Powell, 
of  which  evidence  could  not  be  admitted 
asalnst  Ibe  pl^tlff  without  pleading  it  as 
neb.  The  gainlabee's  amended  answer  was 
"BO  taaOMf'  and  '^olla  bona."  Under  thla 
plea,  and  under  tbe  liberal  role  of  construo- 
tton  lequiied  by  statnte  (R&n.  &  BaL  Gode^ 
i  286),  the  gai-wiMtny^  was  oitltled  to  Intro- 
duce any  evidence  showing  the  condition  of 
its  acooont  with  tbe  defendant  Powell  at  tbe 
time  of  tbe  service  of  the  writ  That  accoont 
showed  that  at  that  time  he  bad  anticipated 
his  salary  in  the  stun  of  946.  im.  Under  this 
iBsoe,  raised  by  the  petition  and  tbe  contest- 
ing affidavit,  this  erldmoe  was  properly  ad- 
mitted. Then  are  decisions  from  other  ju- 
rlsdlctlons  to  the  contraiy,  but  we  tbbtk  that 
pleadings  in  a  g&mlsbment  proceeding  shonld 
be  construed  with  much  liberality  to  the  end 
tbat  sidNitanUal  justice  may  be  done. 

[12]  6.  Tbe  trial  conrt  h^d  that  tbe  writ  of 
garnishment  served  to  attach  only  that  por- 
tlca  of  the  salary  of  the  principal  defend- 
ant which  accrued  prior  to  the  filing  of  the 
answer  of  the  garnishee.  The  plalntlll  in- 
BlstB  that  the  writ  shonld  be  held  to  attach 
the  defendant's  salary  up  to  the  date  of 
trtal.  and  that  this  court  has  so  held  in  Ta- 
tma  V.  Oeist  40  Wash.  B75,  82  Pac  902.  It 
Is  true  tbAt  the  language  used  arguHi^  in 
tbat  decMon  would  at'  firat  seem  bo  to  in- 


dicate^ but  the  exact  question  here  Involved 
was  not  present  in  that  case.  The  matter 
there  decided  was  that  an  order  qnashii^ 
the  service  of  a  writ  of  garnishment  Is  ap- 
pealable as  a  final  determination  of  a  pro- 
ceeding. A  review  of  the  sections  of  the 
Code  governing  garnishments  seems  to  us  to 
justify  tbe  view  that  the  writ  serves  only  to 
hold  moneys  or  goods  of  the  defendant  in 
tbe  hands  of  the  garnishee  at  die  date  of  the 
service  of  the  writ  or  at  any  time  there- 
after until  tbe  service  of  the  answer  of  the 
garnishee,  and  to  hold  such  moneys  or  goods 
coming  into  his  hands  at  any  time  before 
trial,  but  pursuant  to  any  contract  or  agree- 
ment creating  an  obligation  to  pay  the  mon- 
ey or  hold  the  goods,  subsisting  as  an  obli- 
gation at  the  time  of  service  or  answer  or 
at  any  time  between  those  dates.  The  deci- 
sion in  Tatnm  v.  Gelst  is  not  necessarily 
contrary  to  this  view.  Bon.  &  Bal.  Code,  | 
688,  provides  that  the  writ  shall  command 
the  garnishee  to  appear  and  answer  under 
oath  **what,  if  anything,  he  la  indebted  to 
the  defendant  and  was  v/heai  such  writ  was 
served,  and  what  personal  property  or  ef- 
fects, If  any,  ot  Ibe  defendant  he  has  in  his 
possMslim  or  under  bis  control,  or  had  whoi 
sudi  writ  m.B  served."  Section  686,  pre- 
scritdiv  tbe  form  of  writ,  uses  substantUilly 
the  same  language.  Section  088  declares  that 
it  flhaU  not  be  lawful  for  tbe  garnishee  to 
pay  to  tbe  defteadant  any  debt  or  to  dettver 
to  him  any  effects  after  the  service  of  the 
writ  Section  692  deelareB  that,  if  the  gax^ 
niflhee  make  dtfanlt;  the  court  may  render 
judgment  against  him  for  the  full  amount 
claimed  by  tbe  plaintiff  against  the  defi»nd- 
ant,  or,  In  eftse  judgment  has  been  remiered 
againflt  tbe  -  defendant,  for  tbe  full  amount 
o|  auCh  judgmmt,  with  interest  and  costs. 
Section  6B8  provides  that,  if  It  appear  fnnn 
the  answer  of  the  garnishee  or  otherwise 
tbat  the  garnishee  Is  Indebted  to  the  defend- 
ant or  was  so  indebted  frhea  tbe  writ  was 
served,  juc^ment  shall  be  entbred  In  favor 
ot  tbe  plalntlfl  and  against  the  garnishee  for 
tbe  amount  of  such  indebtedness. 

It  seems  to  us  that,  construing  these  aec^ 
tlons  together,  Ibey  look  to  a  trial  of  the 
issue  present^  by  the  answer  ot  the  gar- 
nishee, which  issue  can  only  speak  as  ot  tbe 
date  of  the  answer.  Of  course,  it  the  an- 
swer discloses  or  the  evidence  shows  a  con- 
tract obligation  from  the  garnishee  to  the 
principal  defendant,  ariring  before  answer 
and  still  subsisttng,  thou^  not  yet  due^  tbe 
debt  created  by  such  an  obligation  would  be 
held  by  the  writ  of  garnishment  till  tbe  date 
of  trial,  since  proof  of  that  fact  would  fall 
within  the  issne  presented  by  the  answer, 
and  the  controverting  affidavit,  If  the  an- 
swer is  controverted.  Bat  as  to  debts  cre- 
ated or  salary  earned  subsequent  to  the  an- 
swer or  moneys  or  goods  of  the  defendant 
coming  Into  tbe  gamldiee's  hands  subse- 
quoit  to  the  answw,  and  In  good  taiVx  iriu^ 
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I7  independent  of  any  antecedent  contract 
OF  agreemrait,  tfae  contraty  would  be  true. 
They  are  not  wltbln  any  Issue  presented  by 
the  answer,  nor  raised  by  tbe  controvertinis 
affidavit  Salary  a  defoidant  may  be  gar- 
nished as  soon  as  earned,  though  before  It 
becomes  due,  but  It  cannot  be  garnished  be- 
fore it  is  earned.  Bambrick  t.  Bambrldc 
Bros.  Construction  Go.  (Mo.)  132  S.  W.  322. 
This  would  seem  to  follow  from  the  clear 
analogy  betwe^i  garnishment  and  attach- 
ment. An  attactmumt  holds  <mly  the  goods 
attached.  The  Issne  of  ownership  presented 
speaks  as  of  the.  date  of  the  attacbmoit 
^e  same  would  be  true  In  tbe  case  of  gar^ 
nishment,  but  for  the  fact  Qiat,  by  the  stat> 
ute,  the  garnishee  Is  reQulred  to  answer  aor 
der  oatib  not  only  what,  if  anything,  he 
was  indebted  to  tbe  d^endont  wh^  the  writ 
was  served,  but  is  indebted  when  he  answers. 
To  hold  that  salary  or  wagra  unearned  at 
the  time  of  Boavrex  but  earned  between  that 
time  and  the  time  of  trial  is  attached  by  the 
writ  would  wo^  a  hardship  upon  a  defend- 
ant who  is  eamii«  a  salary  and  is  the  heed 
of  a  dqioidait  family.  Such  a  defendant  is 
entitled  to  have  nempt  from  gamlshm^ 
current  wages  or  salary  to  the  amount  of 
flOO.  Bern.  &  Bal.  Code,  1  703.  There  Is  no 
provision  for  an  exemption  fw  $100  or  any 
other  sum  from  his  salary  for  eadi  numth 
or  for  any  period  longer  than  four  weeks. 
To  construe  tbe  gamlshm^t  statute  as  hold- 
ing the  salary  of  a  defendant  so  situated  up 
to  the  date  of  the  trial  would  deprive  him. 
If  the  trial  were  for  any  reason  long  de- 
layed, of  any  means  of  supporting  his  fami- 
ly during  the  Interval  between  answer  and 
trlaL  Such  a  holding  would  seem  to  be  both 
unjust  and  unnecessary;  unjust  in  that  it 
would  derive  the  family  of  the  defendant 
of  any  means  of  support;  unnecessary  in 
that  successive  garnishments  may  be  issued 
by  a  plaintiff.  Such  Buccessire  gamlshm^ts 
would  permit  the  defendant  to  claim  his  ex- 
emption in  each  case  out  of  the  fund  ac- 
cruing from  his  salary  up  to  the  date  of  the 
answer.  Our  construction  meets  the  full 
purpose  of  the  garnishment  law.  It  aftords 
a  remedy  to  the  creditor  without  depriving 
tbe  debtor  of  the  reasonable  exemi>tlon  pro- 
vided in  the  same  connection.  The  remedial 
character  of  the  garnishment  should  not  be 
held  to  override  the  humane  purpose  of  the 
exemption.  As  said  by  the  Missouri  Court 
of  Appeals:  "As  an  original  proposition,  the 
doctrine  Is  unpalatable  to  us  that  tbe  future 
wages  of  the  head  of  a  family,  even  though 
be  resides  in  another  state,  can  be  thus  ap- 
propriated. Considering  the  fact  that  the 
business  of  many  mercantile,  manufacturing, 
and  other  establishments  range  over  other 
states  than  those  where  the  concerns  are 
domiciled,  and  that  they  often  have  numw- 
ouB  foreign  employes,  we  can  easily  see  how 
a  great  hardship  may  be  entailed  by  allow- 


ing uneanoed  salaries  to  be  thus  seised,  es- 
pecially as  our  gamlshmoit  statutes  carry 
the  lien  of  tbe  garnishment  to  the  date  of  tbe 
garnishee's  answer.  Such  companies  may  be 
deprived  of  tlie  service  of  useful  employ^), 
who  will  r^se  to  continue  to  work  for  th«D 
if  repeated  garnishments  continually  absorb 
their  wages  so  that  they  cannot  support  tli^r 
families.  Dinkins  v.  Orunden-Martlii  Wood- 
enware  Co.,  09  Ma  A«p.  810,  320.  73  S.  W. 
246,  240. 

The  answer  is  required  to  speak  u  trf  its 
date.  If  eontroTerted.  tbe  issue  Is  finuned  oa 
that  answer  and  neorasarlly  speaks  as  of 
that  date.  Tbe  trial  Is  bad  of  tbat  issue,  not 
of  an  issue  which  rests  <«.  facts  arlaiiw  sab- 
seqaait  to  that  dat&  Under  statutes  making 
the  writ  of  gamlahment  take  effect  on  all 
debts  due  at  service  or  "thereafter  to  be- 
come due,"  it  is  gwenOly  beld  nneamed  wag- 
es do  not  constitute  a  d^t  dtber  dne  or  to 
hectnne  due  witbln  tbe  statutory  meatiing. 
Thomas  v.  GlbbiHiB.  ftl  Iowa,  BO,  16  N.  W. 
693;  Foster  v.  Singer.  00  Wis.  302.  84  N.  W. 
895,  2  AuL  St  TLep.  745.  A  review  of  ded- 
sions  4dted  from  other  JnrisdiCtlMis  would  be 
of  litde  profit  bowever,  tbe  statotes  being, 
in  most  cases,  not  the  same  as  our  own.  We 
find  no  error  warranting  a  rweraal  or  modi- 
flcathm  of  tlie  lndgm»it 

It  is  affirmed. 

oBow.  a  jr..  and  main,  chadwick, 

and  OOSD,  JJ.,  concur. 


BBVBBLT  T.  DAVIS  et  uz.    (No.  11,487.) 
(SapreuM  Court  ot  Washington.  May  S,  1914.) 

1.  MoBTOAGBS  (i  82*)— Deed  ob  Mobtoaqe. 

Whether  an  instromeat  Is  a  deed  or  a 
mortgage  Is  determimd  at  tbe  Inoeptim  of  tbe 
transaction ;  the  Intention  of  the  parties  deter- 
mining its  nature. 

[EM.  Note.~For  other  cases,  see  Mortgages, 
Cent  Dig.  H  00-06,  84-04;  Dec.  Dig.  |  82.*1 

2.  MoaraAGBS  (f  82*)— Dmi  on  Mokxgagb— 

Actions. 

An  action  to  liave  a  deed  absolute  oa  Its 
face  declared  a  mortg:age  Is  founded  on'  fraud, 
and  the  fnllest  inquiry  is  permissible  to  ascer- 
tain the  intention  of  uta  parties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  60-66.  84-04;  Dec  Dig.  |  32.«] 

S.  MoBTaAOES  (I  36*)— Dbbd  ob  Mobzoaoi. 

It  is  presumed  that  a  deed  abaolute  on  Iti 
face,  with  an  option  to  repnrchase,  is  what  It 

fturports  to  be,  BO  that  one  asserting  that  it  ma 
ntended  as  a  mortgage  must  prove  his  aawr 
Uons  by  clear  and  convincing  evidence. 

[Bd.  Note.— For  other  caaes.  see  Morteagei, 
Gent  Dig.  K  06,  06 ;  Dec  Dig.  |  36.*] 

4.  MoBTGAOBS  ii  38*)— Deed  ob  Mobtoage. 

While  tbe  existence  of  a  written  promise  to 
repay  money  advanced  Is  strong  evidence  in 
determining  whether  an  instrument  was  a  deed 
or  mortgage,  it  is  not  conclusive  that  a  person- 
al debt  ensts,  adnce,  If  a  loan  la  shown,  aa  im- 
plied pramtoe  to  repay  arises  thersfrun. 

[Ed.  Note:— Vor  other  eases,  see  Mortgagea 
Cent  Dig.  H  lOS-111;  Dva  Digj  {  8a*n 


*For  ot&er  turn  see  sum  topic  and  wcUoa  NUHBBR  in  Dm.  Dig.  a  Am.  Dig.  Kv-No.  Serlci  A  Rep'r  Indezw 
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6.  MoBTOAOia  (f  88*)— DSBD  OR  HOBTeAQB— 

KVIDSNOX. 

Bvidenee  held  to  snatain  a  finding  that  a 
deed  absolate  on  its  face,  with  an  option  to 
repurcban,  was  inteaided  aa  a  mortgage. 

[Ed.  Note.— For  other  oaaeB,  lee  Mortgagee^ 
Gent.  Dig.  H  108-111 ;  Dec  Dig.  |  8&*] 

6.  MOBtOAQBS  (S  587*)— BBDKHmON. 

ftatutory  zigbt  of  xedcntDtion  Inberes 
in  a  mortgage,  and  cannot  be  waived,  whether 
the  mortgage  be  in  the  osnal  form  or  In  the 
form  of  an  absolate  deed ;  the  rule  being  "oace 
a  mortgage,  always  a  mortgage." 

[Ed.  Note.— For  other  casee,  see  Mortcafea, 
Cent.  Dig.  II 1742-1752;  Dec.  Dig.  |  59^ 

7.  MOBTQJbHB  <|  O01*>-«iaBI  W  BSDKKF- 

The  atatntozy  right  (Mf  redemption  cannot 
be  cut  off  Iv  A  strict  foredosore- 

VEd.  Not&— For  other  cases,  see  Ifortgages, 
C<ait.  Die.  11 1603, 16M-1708;  Dec.  Dig.  i  6Si.«j 

D^iartment  1.  Appeal  from  Superior 
Court,  Okanogan  Oounty;  G.  B.  Meal,  Judge 
pro  tem. 

Action  by  Martlia  E.  Beverly,  nte  M artlia  E. 
Hull,  against  B.  B.  Davla  and  wife.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Smith  A  Gresbam.  at  OonconuUy.  for  ap- 
peUantB.  Whitney  ft  Hogbes,  of  Wenatcliee, 
and  Barton  &  Joanbm  ot  Twiap,  for  ze- 
spondent 

QOSIV  X  The  pnrpoee  oC  tULs  actl<m  Is  to 
have  a  transaction,  evldMiced  by  a  deed  and 
option,  declared  a  mtntgage.  The  court 
ronnd  tbat  the  hutmnwDts  -wvn  Intended  aa 
a  mortgage,  directed  the  defendants  by  an 
Inl^Dcntoiy  order  to  state  the  amount  of 
the  Indebtedness  wllliln  80  days,  or,  In  case 
of  tsUure  to  do  BO,  left  them  to  seek  their 
remedy  In  an  independent  aetfon  to  fereelow 
the  mortgage^  Vhe  defiendaBtB  filed  a  state' 
ment  of  the  amtfont  adranctid  to  tbe  ptaintUbi 
within  the  time  find,  and  the  coon  thm- 
after,  upon  notloe  to  the  plalntUtB.  determin< 
ed  the  amount  du&  Vherenpon  a  Judgment 
was  entered  in  favor  of  the  deCiHidants,  and 
against  the  plaintiff  wife,  for  $8,298.02,  wltSi 
interest.  It  was  also  adjudged  that  the 
mortgage  be  foreclosed,  and  that  the  proper- 
ty be  sold  In  the  manner  provided  by  law  for 
the  sale  of  real  estate  on  mortgage  fore- 
domre.  The  defendants  have  appealed. 

The  essraitlal  facts  are  these:  The  re- 
spondent wift^  hereafter  called  the  respond- 
ent, then  a  widow,  on  the  18th  day  of  Jan- 
nary,  1912,  conveyed  to  the  appellant  husband, 
hereafter  called  the  appellant,  by  a  deed  of 
general  warrantTt  160  acres  of  land  In  the 
Methow  Yalley  In  (^ant^an  county.  She 
also  osa^ed  him  488  shares  of  wat«r  stock. 
On  the  same  day,  and  aa  a  part  of  the  same 
transaction,  the  respondent  and  the  appellant 
execoted  a  contract  whldi  Is  In  form  an  op- 
tlon.  The  contract  recites  the  execution  of 
the  deed,  a(iknowIedges  that  ^e  respondent 
bas  recdved  $100  in  cash,  and  recites  that 


the  appellant  has  agreed  to  pay  certain  of 
her  obligations,  which,  are  enumerated,  and 
which  aggregate  $2^26.  It  provides  that  the 
appellant  shall  pay  the  enumerated  Items, 
and  that:  "If  at  aity  time  on  or  prior  to  May 
1, 1912,  the  said  Martha  E.  HuU  [the  respond- 
ent] desires  to  and  shall  pay  to  said  E.  R. 
Davis  the  aggregate  of  the  amount  so  paid, 
together  with  c&eb.  payments,  with  Interest 
thereon  at  the  rate  of  twelve  per  cent  per 
annum  from  this  date,  then  the  said  E.  R. 
Davis  shall  reconvey  said  premises  to  said 
Martha  E.  HuU;  but,  If  such  payments  shall 
not  be  made  strictly  as  herein  provided  for, 
It  shall  be  optional  with  the  said  E.  B.  Davis 
to  reconvey  said  premises.  This  to  be  con- 
sidered mwely  as  an  option  to  purchase,  ex- 
piring on  said  date."  The  appellant  paid  the 
enumerated  items.  On  the(  23d  day  of 
April  following  they  extended  the  option  to 
the  1st  day  of  Norembw;  the  appellant  then 
advancing  to  the  respondent  $160,  and  agree- 
ing to  advance  $360  additional,  the  entire  sum 
to  be  used  by  the  re^ndent  In  Improving  the 
property.  This  agreement  provides  that  the 
advances  are  subject  to  the  same  terms  and 
conditions  as  those  made  under  the  first 
agreement,  and  that  they  should  draw  the 
same  rate  of  interest.  The  respondente  were 
married  on  the  29th  day  of  AprlL  On  the  5th 
day  of  June  the  appellant  and  both  respond- 
ents entered  Into  another  contract,  which  re- 
dtea  that  the  appellant  "has  agreed  to  loan" 
to  the  rewottdent  $600,  of  which  $275  has 
been  paid ;  that,  in  consideration  of  respond- 
ent's waling  any  right  to  a  lien  against  the 
land  iot  'Svork  and  labor"  while  In  possenAon 
ot  1i»  lutd,  tiie  appellant  agrees  to  advance 
the  remaining  $SiS  npm  the  execution  of  .the 
contract  3Ske  respondent  remained  in  poases- 
tUai  of  th«  land. 

The  reopcmdent  testified,  in  substance,  that 
tlte  money  was  advanced  as  a  loan  at  taterest 
at  the  rate  of  13  per  cent  per  annnm,  and 
that  she  thought  the  papers  evidenced  a 
mortgage,  until  a  aihort  time  bef<»«  the  April 
eacbttultm.  The  theory  of  the  appellant  is 
that  there  was  an  absolute  sale  and  convey- 
ance of  the  land,  with  an  «ption  to  Repur- 
chase, and  that  there  was  no  loan  and  no 
d^  eithw  express  or  implied.  The  actton 
was  commenced  within  six  weeks  after  the 
last  optimk  eziAred. 

[1-8]  The  oontrolllng  legal  principles  are 
simple  and  wdl  settled  in  this  state.  The 
character  of  the  transaction  is  fixed  at  Its 
inception,  and  the  Intmtlon  of  the  parties, 
when  properly  ascertained,  must  determine 
ite  nature.  The  action  is  grounded  in  fraud, 
and  equity  ];)ennlte  the  fullest  inquiry,  to  the 
end  that  the  intention  of  the  parties  may  be 
ascertained  and  enforced.  The  presumption 
is  that  the  transaction  is  what  it  purports, 
and  the  one  asserting  that  the  written  instru- 
ment masked  the  real  transaction  must  prove 
his  case  by  clear  and  convincing  evidence. 
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Johnson  t.  Kational  Banfc  of  Gommerce,  65 
Wash.  261,  118  Pac  21;  Kegley  v.  Sklllman, 
68  Wash.  637, 128  Pac.  1081 ;  Hoover  v.  Bonf- 
fleur,  74  Wash.  882, 133  Pac.  602. 

[4]  But  It  is  argued  that  there  was  no  debt; 
hence  there  could.  In  the  very  nature  of 
things,  be  no  mortgage.  Upon  this  phase  of 
the  case  It  Is  sufficient  to  say  that,  If  the 
respondent's  version  of  the  transaction  Is 
true,  there  was  a  loan,  and  hence  an  enforce- 
able obligation  to  repay.  The  court,  as  we 
have  seen,  adopted  this  view,  and  entered 
a  personal  Judgment  against  the  respondent 
While  the  existence  of  a  written  promise  to 
repay  the  money  advanced  Is  of  great  evi- 
dentiary value  in  arriving  at  the  intention  of 
the  parties,  yet  the  absence  of  such  a  promise 
is  not  conelusiT'e  tbat  no  personal  debt  exists. 
If  the  drcumstiinces  show  a  loan,  an  implied 
promise  to  repay  springs  from  that  fact  alone. 
Klrkpatrick  t.  Post,  SS  N.  J.  Kq.  691,  82  AU. 
267. 

Was  the  transaction  an  absolnte  sale,  with 
only  an  option  to  repurchase,  or  was  it  a  loan 
upon  the  land  and  the  483  shares  of  water 
stock?  In  determining  this  question,  we  will 
speak  prindpally  of  only  one  phase  of  the 
evidence.  The  appellant  said  that  tSusK  are 
"boulders,  small  rock,  rock  that  will  wdi^ 
200  pounds,  down  to  the  size  of  your  fist," 
upon  the  land,  imd,  when  asked,  "Are  there 
very  many  of  them?**  answared.  "They  are 
very  thidc.*'  He  also  said  that  $3,000  wonld 
be  a  fair  price  for  the  land.  Two  of  his 
witnesses  fixed  the  value  of  the  land  and 
water  stock  at  ^.SOO,  anollier  fixed  it  at' 
93,000,  and  still  another  at  $1,600.  The  re* 
spondent^s  testimony  Is  to  the  effect  that  60 
acres  of  the  land  carrying  water  rights  are 
under  a  water  ditch;  that  about  70  acres  are 
in  cultivation;  that  115  to  120  acres  are  tilla- 
ble; that  40  to  46  acres  were  planted  to  apple 
trees  two  years  old  In  January,  1912;  and 
that  about  6  or  6  acres  were  then  in  alfalfa. 
The  respondent  said  tbat  the  land  was  rea- 
sonably worth  $15,000.  Her  husband  said 
that  the  appellant  stated  to  him  that  It  ought 
to  be  worth  $16,000.  This  appellant  deniea. 
The  land  Is  on  the  Methow  river,  four  or  five 
miles  from  the  town  of  Twlsp.  Mr.  McGee, 
a  merchant  at  Twlsp,  said  that  the  land  was 
worth  $9,000.  Mr.  Sackett,  who  was  engaged 
In  the  loan  and  real  estate  business  at  Twl^, 
valued  it  at  not  less  than  $10,000,  and  a  neigh- 
bor of  the  respondent  put  the  value  at  $8,000. 
The  witnesses  unite  In  saying  that  the  land 
bad  not  appreciated  In  value  since  the  execu- 
tion of  the  deed.  The  trial  court  no  doubt 
adopted  the  values  fixed  by  the  respondent's 
witnesses.  We  say  tbia  confidently,  because 
in  all  other  respects  the  evidence,  apart  from 
the  writings,  seems  to  preponderate  in  favor 
of  the  appellants.  If  the  value  fixed  by  the 
appellants'  witnesses  is  correct,  appellants 
should  welcome  a  public  sale,  as  it  will  at 
least  afford  them  a  chance  to  realize  upon 
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thdr  judgment  $3,298.02,  with  Interest  at  12 
per  cent  per  annum  from  March,  1913.  On 
the  other  hand,  if  the  respondent's  witnesses 
correctly  valued  the  land,  It  wonld  be  un- 
conscionable to  treat  the  transaction  as  a 
sale  absolnte  in  terms,  with  only  an  option  to 
r^urchase.  Hoover  v.  Boutieur,  mpca.  If 
the  property  Is  reasonably  worth  $8,000  to 
$10,000,  the  difference  between  the  amount 
advanced  and  the  value  of  the  propyl?  is  so 
great  as  to  bring  the  ease  within  the  rule  of 
Johnson  National  Bank  of  Oommerce^  so- 
pra. 

[B]  The  evld«ice  is  not  entirely  clear  as  to 
whether  the  several  witnesses,  In  giving  their 
opinion  upon  the  question  of  value,  included 
the  water  stock.  We  assume  that  they  did. 
If  they  did  not,  the  resnlt  would  not  be 
changed.  In  each  instance  the  value  of  the 
land  wonld  be  mhanced  to  the  extent  of  the 
value  of  the  stock.  CHie  of  the  appellants 
witnesses  stated  deflnltdy  that,  in  his  opin- 
ion, the  land,  togethw  with  the  stock,  was 
worth  abont  $1,500.  Tested  by  fhe  rules  an- 
nounced in  the  previous  dtations,  we  can- 
not say  upon  the  entire  record  that  the  court 
erred  In  treating  the  nepondcntfa  evidence  as 
deer  and  eonvlnchv;  and  dedarlBg  ths 
transaction  a  mortgagCb 

[t.  7]  The  appdlants  contoid  that  Oe  re* 
spondent  abonld  have  bem  reqnlzed  to  re- 
^em  within  ai  xeaaonahle  time.  We  have 
hdd  Uiat  ttie  statatny  right  of  retemi^lon 
Inheres  In  a  mortgage^  and  cannot  be  waived; 
that  the  role  la  "onoe  a  mortgage,  always  a 
mortgage.'^  Phunmer  Hbo,  41  Waah.  9,  S2 
Pac  1009,  2Lu&A.<N.S^287,  UlAm-St 
997;  Boyisr  t.  PalM^  60  Wash.  66.  110 
PacL  682.  We  hum  also  hdd  Umt  the  stat- 
utory right  of  redenndiHi  cuuuA  be  cot  off 
by  a  strict  foredoanrfc  Dane  v.  Danid,  2t 
Wash.  879,  68  Pas,  268.  There  cannot  be  one 
rule  whue  the  mortgagee  takes  the  lesal  title 
as  security  and  aaothw  where  he  takes  a 
mortgage  with  the  naoal  defeaaance  daoae. 
The  proeednre  ought  to  be  the  same  In  both 
cases. 

The  Judgment  la  afflnned. 

OHADWIOK,   BLUS.   and   MAIN,  JJ, 
concur. 


AMDBBBON  t.  SBATTLB  PARK  Ca 
(No.  11,352.) 

(Supreme  Court  of  Watibington.  May  12, 1914.) 

L  NXOUOBHCE  (8 184»)— AonoMft-SuFnoiiw- 
OT  OP  Evidence. 

Id  an  action  for  personal  injuries  received 
by  a  fall  on  the  stepB  leading  into  the  pool  of  a 
natatorium,  evidence  held  to  show  that  the  steps 
and  pool  were  in  a  reasonably  safe  oonditkHit 
and  uut  there  was  no  negUgoice  on  the  part  oi 
the  proprietor. 

[Ed.  Note.— For  other  casee,  aae  NegUgMM 
Cent  Dig.  H  267-270,  2727^;  De^DUn 
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2.  EviDEMol  (I  472^  —  OpimoiT  Bvidshob  — 
ComvnNOT— Opinion  as  to  Fact  ih  Isbub. 
In  Buch  an  action,  testimony  by  a  witoeBS 
tor  the  plaintiff  that  a  smooth  concrete  surface 
like  that  on  the  steps  wonid,  when  wet,  consti- 
tnte.a  dangerous  footing  was  an  opinion  on  the 
issue  of  fact  to  be  tried,  and  was  not  competent 
[Ed.   Note.~For  other  cases,  see  Evidence, 
Cent  Die.  SS  2186-2193,  2248;   Dec  Dig.  i 
472.*] 

S.  NEouoEncB  (8  44*)— Degree  op  Caee  Rb- 
qtriBED — SArarr  of  Natatobittm. 

The  proprietor  of  a  natatorlom  Is  required 
to  keep  the  swimming  tank  and  steps  leading 
to  it  in  a  reasonably  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Ne^Igence, 
Cent.  Dig.  I  60i  De&  Dig.  {  A*] 

I>epartnieiit  3.  Affpeal  trom  Superior 
Court,  King  County;  Boyd  J.  TaUinan. 
Judge. 

Action  by  Andrew  Andcarson  against  the 
Seattle  Fade  Company  to  recover  for  per- 
■onal  InJorteB.  Judgment  tov  plaintiff,  and 
d^eoodant  appeals.  Beversed  and  ronanded, 
with  instructloos  to  dismiss. 

Ira  Bronson  and  J.  8.  Robinson,  both  of 
Seattle,  for  an>ellant  Bdwln  O.  Owing,  of 
Seattle,  for  respondent 

CROW,  CI  J.  Action  by  Andrew  Anderson 
against  Seattle  Park  Company,  a  corporation, 
to  recover  damages  for  personal  Injuries. 
From  a  judgment  In  hla  favor,  defendant  ap- 
peals. 

On  July  16,  1911,  the  respondent  paid  his 
entrance  fee  for  the  use  of  a  natatorlum  own- 
ed and  operated  by  appellant,  and  shortly 
thereafter  attempted  to  enter  a  large  swim- 
ming tank  by  means  of  a  flight  of  five  con- 
crete steps  leading  from  the  main  floor  of 
the  natatorlum.  The  steps  were  about  15 
or  16  Inches  In  wldtii,  with  8-lnch  risers. 
The  concrete  finish  on  each  tread  was 
smooth,  and  there  was  an  iron  hand  rail  run- 
ning down  the  dde  of  the  steps.  The  water 
In  the  tank  was  maintained  at  a  level  with 
the  top  of  the  third  step,  but  when  the  tank 
was  nsed  by  bathers  the  steps  were  wet.  Re- 
spondent started  down  these  steps  without 
taking  hold  of  the  handrail,  as  bathers  were 
In  his  way.  He  slipped  upon  the  second  step, 
and.  In  &Uing,  sustained  the  InJurleB  of 
which  be  now  complains. 

[1]  The  only  assignment  which  we  need 
consider  Is  that  the  trial  judge  erred  in  de- 
nylDg  appellant's  motion  for  judgment  not- 
withstanding the  verdict  Respondent  tes- 
tified that  the  cause  of  hla  falling  was  the 
aUmy  or  slippery  condition  of  the  steps.  He 
farther  testlSed  that  he  had  been  in  the  tank 
several  times,  and  had  nsed  the  steps  on  at 
least  two  previous  occasions. 

[2]  One  of  his  witnesses  testified,  as  an 
expert,  tliat  a!  smooth  concrete  surface,  when 
vet,  would  constitute  a  dangerous  footing. 
This  tesdmoiiy,  being  an  expression  of  hla 


opinion  on  the  Issue  of  fact  to  be  tried,  was 
not  competent  He  further  testified  that  sev- 
eral appliances  which  he  mentioned  raigbt  be 
used  to  overcome  this  danger,  but,  upon  crosS'- 
examination,  admitted  that  he  knew  of  no  na- 
tatorinms  ustng  any  such  appliances.  This, 
In  substance.  Is'  e  statement  of  all  the  evi- 
dence offered  by  respondent  to  ^ow  negli- 
gence upon  the  part  of  appellant  Appel- 
lant introduced  uncontradicted  evidence  to 
the  effect  that  during  the  summer  months  the 
entire  tank  was  emptied,  washed  with  fresh 
m.ter,  and  scrubbed  three  times  a  week, 
and  that  there  was  a  constant  circulation  of 
water  at  all  times  when  the  tank  was  In  use. 
A  Bwimmlng  instructor,  who  had  been  em- 
ployed at  the  natatorlum  for  several  years, 
testified  that  he  had  seen  thousands  of  people 
go  up  and  down  the  st^  upon  which  re- 
sjwndeot  was  injured,  but  tliat  he  had  never 
seen  any  one  of  them  slip  or  falL  Undis- 
puted evidence  was  introduced  to  show  that 
the  st^  were  constructed  in  accordance 
with  the  universal  custom  of  similar  nata- 
torlums,  and  that  cement  steps  similar  to 
the  ones  in  question  were  considered  tlia 
safest  Relative  to  the  alleged  slimy  or 
slippery  condition  of  the  steps,  appellant  In- 
troduced numerous  witnesses  who  had  used 
them  during  the  month  of  July  in  the  year 
1911,  and  also  upon  other  occasions.  All  of 
these  witnesses  testified  that  they  had  not 
then,  nor  at  any  other  time,  observed  a  slimy 
or  dangerous  condition  of  the  steps  or  tank. 
One  of  them  had  used  the  steps  the  evening 
previous  to  the  accident,  and  another  one  the 
evening  after  the  accident  It  is  apparent 
from  the  entire  record  that  respondent's  fall 
was  an  accident  pure  and  simple. 

[3]  Appellant  was  required  to  keep  the 
steps  and  tank  in  a  reascmably  safe  condition, 
which  the  undisputed  evidence  shows  was 
done.  In  the  recent  ease  of  Belles  v.  Ta- 
coma,  140  Pac.  324,  the  plaintiff  cOalmed  dam- 
ages for  injuries  sustained  In  falling  on  a 
defective  board  in  the  floor  of  a  public  build- 
ing. In  holding  that  she  could  not  recover, 
we  said:  "If  it  had  been  shown  that  other 
persons  had  slipped  thereon  so  as  to  lose 
their  balance  or  fall,  and  this  fact  had  been 
brought  home  to  the  officers  of  the  city,  a 
different  question  might  have  been  presented. 
But  the  fall  of  a  single  person  proves  uot3i- 
ing.  Persons  have  been  known  to  slip  and 
fiiU  <»i  the  best-constructed  walka" 

Respondent  has  fttlled  to  show  any  negli- 
gence on  the  part  of  appelant  Ghllberg  r. 
Stendard  Furniture  Co.,  68  Wash.  414,  UB 
Pac.  837,  84  L.  R.  A  (N.  S.)  1OT9. 

The  judgment  is  reversed,  and  Hie  caUM 
remanded,  with  instructions  to  dismiss. 

BfOUNP,  PABKIIB,  and  MORRIS.  JJ., 
concur. 


fbreikiri 


I  see  MOM  tovM  and  teotlia  NDJHSHB  la  Dm  IMS.  *  Am.  Dig.  Xer-Nob  MflM  *  Bep'r  IndexM 


Digitized  by 


Google 


700 


140  FAOIFIO 


BEPORXIDB 


(Wasb. 


FBBOCSON-HENDRIZ  00.  t.  FIDELITY 
«  DBPOSIT  CO.  OF  MABTIidiND. 

(No.  11,B75.) 
(Sapreme  Court  of  WaebiiistoD.   May  8.  1914.) 

1.  CoitsnrnmoNAL  I«lw  a  230*)— Faotobb  (| 
2%.  New,  vol.  17  Eey-No:  Seriea)— BOUAL 
Protection  op  Law— Bonds. 

Laws  1907,  c  139,  8  1,  making  it  unlawful 
for  a  commission  merchant  to  engage  in  selling 
form  jprodncts  on  commission,  without  first 
obtainiiuE  a  license  therefor,  ana  giving  a  bond 
executed  by  a  surety  company  authorized  to  do 
business  in  the  state,  is  not  unconstitutional 
for  requiring  a  bond  to  be  executed  by  a  surety 
company  doing  buE^ness  In  the  state,  and  deny- 
ing the  right  to  depodt  money  or  live  personal 
security  instead. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  ft  687;  Dec.  Dig.  |  230.*] 

2.  CoNffrrruTioNAi.  Law  (|  48*)— PBHtniP- 

XION  OF  COKSTITUTIOITALITT. 

It  is  presumed  that  a  statute  is  constitu- 
tional, and  it  will  only  be  held  unoonsHtutional 
where  it  plainly  appears  to  be  so. 

[Bd.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  fi  46 ;  Dec.  Dig.  |  48.*] 

3.  Faotobb  (f  2%,  New,  vol.  17  K^-No.  Series) 
— CoiaiisszoN  MiBCHANTS  —  Failubb  to 
Obtain  Licbnsb— Bond— FrFEOr  on  Con- 
TEA  or. 

Laws  1907.  e.  189,  1  1,  makes  it  "unlaw- 
ful" for  a  eommiMion  merchant  to  engage  in 
the  business  of  selling  farm  products,  etc,  on 
commission,  without  first  obtaining  a  license 
from  the  commissioner  of  horticulture,  and  giv- 
ing bond  executed  by  a  surety  company  author- 
ise to  do  bnsinen  in  the  state.  Section  11 
makes  any  person  engagine  In  selling  such  prod- 
ucts on  commission,  without  complying  with 
the  act,  guilty  of  a  misdemeanor,  and  subject 
to  punishment  by  fine,  and  section  12  author- 
ises the  commiswner  of  horticulture  to  revoke 
anv  license  issued  under  the  act  upon  a  license 
bolder  beinff  convicted  of  a  violation  thereof. 
Sdd,  that  the  failure  of  a  produce  commission 
company  to  procure  a  license  as  required  would 
not  authorize  the  dismissal  of  an  action  brought 
on  a  bond  given  by  an  employ^  of  the  commis- 
sion company  to  reimburse  it  for  a  loss  from 
tbe  employe's  fraud,  etc 

Department  1.  Aiveal  from  Superior 
Court,  Slug  Goonty ;  Boyd  J.  TaUman, 
Judge. 

Action  by  the  Ferguson-Hendrix  Company 
against  the  Fidelity  &  Dei>oalt  Company  of 
MarylandL  From  a  Judgment  for  defendant, 
plaintur  appeals.  Reversed. 

Kerr  ft  HcCord,  of  Seattle,  for  appellant 
Marlon  A.  Butler,  of  Seattle,  for  refli>ond«it 

GOSB,  J.  This  is  an  action  to  recover  for 
an  alleged  breach  of  tbe  conditions  of  a 
fidelity  bond.  A  Judgment  was  entered  upon 
the  pleadings,  dismissing  the  action.  The 
plaintiff  has  appealed. 

The  appellant,  a  commission  merchant,  em- 
ployed one  Busey  as  bookkeeper  and  cashier, 
and  took  from  the  respondent  a  compensated 
surety  bond,  wherein  It  agreed  to  reimburse 
the  appellant  to  the  extent  of  the  bond  for 
any  pecuniary  loss  it  should  sustain  "by 
reason  of  any  personal  act  or  acts  of  fraud 
or  dishonesty"  committed  by  Busey  in  the 
performance  of  his  duties  as  bookkeeper  and 


cashier.  It  Is  aUeced  tbat  doxliig  tbe  Ute  of 
tbe  bond  Bueey,  tbrongii  acts  of  tmnd  and 
dishonesty  In  the  performance  of  bis  duties 
as  cashier  and  bookkeeper  for  appellant, 
caused  It  to  sostaln  a  loos  of  $2,922.98.  .The 
respondent  ro^ts  UabUlt^  upon  the  gromid, 
among  others,  tiiat  the  aroeUant,  at  the 
time  of  taking  the  bond  and  contfmioaBly 
thereafter,  was  a  oommtssion  merdtant 
whose  prindpal  business  was  selling  fatn. 
dairy,  orchard,  and  garden  {HMJduce  <hi  com- 
mlsslMi,  and  that  It  had  not  complied  with 
the  provisions  of  the  Laws  of  1907,  p.  206  et 
seq.  It  Is  alleged  that  the  appelant  bad  nel^ 
ther  applied  for  nor  obtained  a  license  from 
the  commissioner  of  horticulture,  nor  giveo  a 
bond  to  the  state  as  required  by  tbat  act 
This  not  having  been  denied,  a  JodgnKnt 
was  entered  dlsmisBlng  tbe  acticm. 

Section  1  of  the  statute  to  which  zefe^ 
ence  has  been  made  makes  it  **anlawfiil"  for 
a  commission  merchant  to  engage  In  the  busi- 
ness of  selling  farm,  dairy,  orchard,  and  gar- 
den produce  "on  commission,"  without  first 
obtaining  a  license  from  the  commissioner  of 
horticulture  to  carry  on  such  business,  and 
giving  a  bond  to  the  state  "executed  by  a 
surety  oompany"  authorized  to  do  business 
in  the  state,  the  bond  to  be  In  the  sum  of 
$3,000  for  the  benefit  of  i>erson&  consigning 
produce  to  be  sold  on  commission,  the  form 
of  the  bond  to  be  approved  by  the  Attorney 
OeneraL  Other  sections  of  the  act  make 
detailed  provision  for  the  keeping  and  ren- 
dering of  accurate  accounts,  and  making 
punctual  reports  and  remittances  to  the  con- 
signor. Section  11  of  the  act  provides  tbat 
any  person  or  corporation  engaged  in  sell- 
ing such  products  on  commission,  who  falls 
to  comply  with  any  of  the  provisions  of  the 
act,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  One 
of  not  less  than  $25  nor  more  than  $500. 
Section  12  provides  that  the  commissioner 
of  horticulture  shall  revoke  any  license  is- 
sued under  the  provision's  of  the  act,  upon 
a  holder  of  a  license  being  convicted  of  any 
violation  of  the  act 

[I]  The  appellant  first  contends  that  the 
act  is  unconstitutional,  in  that  the  bond  U 
required  to  be  executed  by  a  surety  com- 
pany authorized  to  do  business  in  the  state, 
thus  denying  It  tbe  right  to  deposit  money 
or  to  give  personal  security.  We  cannot 
yield  our  assent  to  this  view.  In  State  e.t 
reL  Beek  v.  Wagener,  77  Minn.  483,  80  N.  W. 
633,  778,  1134,  46  L.  R,  A.  442,  77  Am.  St 
Rep.  681,  a  similar  act  was  sustained.  Tbe 
act  there  reviewed  required  the  warehouse 
commission  to  fix  the  amount  of  tbe  bond  of 
commission  merchants,  and  provided  that, 
upon  its  execution  with  "sufBdent  security" 
and  the  payment  of  $1,  the  commission 
should  issue  a  license.  The  court.  In  > 
carefully  considered  opinion,  said  that  the 
wisdom  of  the  act  was  a  legislative  ques- 
tion ;  that  the  measure  was  a  lawful  regu- 
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Utl<m  for  the  public  gDod,  a  Intimate  ex- 
cise of  the  police  power  of  the  state ;  that 
it  was  not  dasB  legtslation;  but  that,  on 
the  contraiy,  it  was  framed  to  meet  "the 
crying  erils  which  It  was  believed  bad  grown 
up  with  this  brandU  of  buedneBB."  In  Clark's 
Estate,  IMS  Fft.  B20;  46  Atl.  127.  48  L.  A. 
08T,  tbe  court  sustained  the  constttatlonalitr 
of  an  act  anthorlBlng  a  receirer,  guardian, 
tmstee.  ezeentor,  or  administrator,  etc,  re- 
quired by  law  or  order  of  the -court  to  give 
bond  as  such,  to  include  as  an  expense  In  tbe 
execution  of  the  trust  such  reasonable  sum 
as  he  m&j  haTe  paid  to  a  surety  company 
for  becoming  his  surety,  to  be  allowed  by  the 
conrt  in  which  he  was  required  to  accoont. 
The  court  obeerred  that  there  was  a  material 
dlfTerence  between  the  qualities  of  the  Insur- 
ance afforded  by  Indemnity  companies  and  a 
private  indiTldnal,  who  was  usually  tbe  rela- 
ttve  or  friend  of  the  principal  or  a  '^rofes- 
sUmai  bail  goer,"  without  responaibUIty.  It 
Is  well  known  that  lapse  of  time,  fluctua- 
tions ta  -ralnea  of  property,  the  uncertainty 
of  haman  life,  and  the  risk  of  a  dishonest 
surety  often  render  personal  security  inade- 
quate when  called  upon  to  meet  its  promised 
responalMllty.    These  were  doubtless  some 
of  the  reasons  which  influenced  the  LeglS' 
latnre  in  nqidMng  Chat  the  bond  be  encnted 
by  a  BDrety  company  authorized  to  do  bnst- 
nen  in  this  state. 

[2]  The  appellant  rdles  upon  State  ex  wA. 
T.  Robins,  71  cniio  St  27S.  78  K  E.  470,  69 
L  B.  A.  427, 2  Ann.  Cas.  4SD,  where  a  stiUnte 
requiring  a  similar  bond  was  held  to  be  In 
coDtraTentlon  of  the  BUI  of  Bights,  In  that  it 
was  an  unconstitutional  restriction  upon  the 
liberty  to  contra<^  and  that  it  denied  "eqiuJ 
protection  and  bcuiefi^'  In  violation  of  tbe 
Ctmstltntion.   It  was  conceded  that  the  law 
was  valid  if  the  public  welfare  jusUfled  or 
Kguired  it ;  but  it  was  argued  that  the  sure- 
ty bond  does  not  increase  the  protection  oi 
Qie  obligee.  Zt  was  said:  "We  have  sot  been 
adrised  of  any  necessi^  for,  or  general  de* 
mand  for,  the  abolition  of  personal  securi- 
ty and  the  substitution  therefor  of  corporate 
ncurity,  and  the  reasons  which  we  have  giv- 
en persuade  us  that  the  public  welfare  does 
not  require  it"   It  was  farther  remarked 
Oiat  It  was  evident  to  the  court  that  it 
would  be  more  economical  for  the  public  to 
become  its  own  Insurer  of  the  good  faith  of 
its  offldalflt  whidi  wonld  result  perhaps  in 
no  ofBcial  bond  in  any  case.   We  had  sap- 
posed  that  under  the  Gonstltutloii  the  ques- 
tion as  to  whether  the  public  welfore  Justt 
fled  or  required  the  state  to  enrt  Its  police 
power  was  a  legislative  question,  and  that 
ordinarily  courts  would  not  thwart  the  legis- 
latlve  wUl,  If  any  reason  existed  or  could  be 
Boggested  for  the  exercise  of  the  power.  It 
Is  certain  that  personal  sureties  have  fre- 
<lBeDtly  foiled  to  respond  to  their  obligation^ 
uid  we  must  assume  that  the  L^lslature 
knew  this  foot  and  considered  that  the  char- 
tctw  of  bond  under  review  would  afford  a 


safer  and  hence  a  better  security  to  those 
who  would  be  Its  ben^daries.  It  would 
seem  that  the  power  to  exact  the  security 
would  Include  the  right  to  determine  the 
diaracter  and  enfflcl«icy  of  the  security; 
tiwt  t3ie  great«  poww  would  Include  the 
lesser  power.  The  pr^Rimptlon  always  ob- 
tains that  a  l^lsIatiTe  act  Is  constitutional, 
and  It  wUl  only  be  held  unconstltutUmal 
vrtwre  It  so  plainly  appears  to  be  so  as  to  free 
the  adnd  ttom  reasonable  doubt  Guided  by 
these  principles^  and  for  the  reasons  aaggaat> 
ed,  we  are  constrained  to  hold  tiw  law  a 
valid  exercise  of  the  police  power  of  the 
stata 

[I]  The  respondent  contends  that  there  can 
can  be  no  recovery  upon  the  bond  because 
the  statute  makes  it  "unlawful"  to  carry  on 
a  commission  business,  without  obtaining  a 
license,  and  giving  a  bond,  and  penalises  the 
offender,  althou^  the  act  does  not  in  terms 
make  a  transaction  without  a  license  or 
bond  void,  and  authorities  are  (dted  to  that 
effiect  We  have  held  to  the  <K>ntrary.  Way 
V.  Pacifle  Lumber  &  Timber  Co.,  74  Wash. 
332,  138  Fac.  S9S.  We  were  there  reviewing 
the  msnranoe  Code  (Laws  1011,  p.  186, 1 33), 
wMch  contains  urohlMtory  words  which  we 
treated  as  being  legally  equivalent  to  the 
word  "unlawful."  That  act  also  provided  for 
a  revocation  of  the  license,  and  for  the  Impo- 
sition of  a  fine.  We  said:  "PlalntUFs  error 
ilea  in  the  assumption  that  the  contract  be- 
tween the  copartnership  and  the  defendant 
was  void;  whereas,  ttte  rule  is  that  a  con- 
tract which  violates  a  statutory  regulation  of 
business  la  not  vfdd,  wdess  made  so  ^  the 
terms  of  tbe  act"  The  reasoning  in  that 
case  Is  controlling  here.  There  can  be  no 
l^al  distinction  in  reoeet  to  the  Issue  at 
bar  between  a  statute  which  ssys  "thou  abalt 
not^  do  a  certain  thing,  and  one  whitA  says 
tbat  'it  shall  be  unlawful"  to  do  th6  same 
thing,  where  each  provides  penalties,  with- 
out in  terms  declaring  that  any  transaction 
had  wUluKit  first  complying  with  the  stat- 
ute shall  be  treated  as  void. 

Moreover,  we  think  lliere  is  a  sound  dls- 
tlnctien  between  an  action  for  the  recovery 
of  the  agreed  price  of  liquor  sold  In  defiance 
of  a  statute  requiring  a  Hoense,  as  was  the 
case  In  Miller  v.  Ammon,  145  U.  8.  421,  12 
Sup.  Gt  884,  86  li.  Ed.  760^  and  a  case  of 
this  character,  where  the  actl<m  is  upon  a 
bond  given  by  a  compensated  surety  gnar- 
antedng  the  fidelity  ot  an  employfi.  Here 
the  foUure  to  comply  vritb  tbe  statute  is  so 
collateral  to  the  contract  sued  upon  that  it 
would  se«n  that  there  Is  no  Just  reason 
for  denying  liabl&ty  upon  that  ground.  I^ 
gersoU  V.  Bandall,  14  Mfon.  400  (GIL  304). 
Any  other  view  would  protect  the  burglar  in 
the  possession  of  goods  taken  from  Hie  store 
of  a  commiasloa  merchant  who  had  not 
complied  with  the  statute,  and  would  Justify 
a  fire  insurance  company  in  refusing  to  i>ay 
for  goods  of  a  commission  merchant  destroy- 
ed by  fire.  If  pertdianoe  it  dissevered  ha  was 
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wlthont  a  Ucensa.  In  short,  it  would  make 
of  each  a  merchant  an  outlaw,  and  bla 
property  the  prey  of  tbe  imscrupulons  and 
the  lawless  man.  We  do  not  feel  disposed 
to  stand  sponsor  for  ao  monstroua  a  doctrine. 
In  Miller  v.  Ammon  It  was  said:  "The  gen- 
eral role  of  law  Is  that  a  contract  made  in 
violation  of  the  statute  Is  void,  and  that, 
when  a  plaintiff  cannot  establish  his  cause  of 
action  without  relying  upon  an  illegal  con- 
tract, he  cannot  recover."  We  announced  the 
same  ininclple  In  the  recent  case  of  Sdrtan 
V.  Blethen*  138  Pac.  61& 

We  think  the  court  was  In  error  in  dismiss- 
ing the  action.  The  judgment  is  reversed. 

CROW,  C.  J.,  and  ELLIS,  MAIN,  and 
CHADWIGE,  JJ.,  concur. 


BABDWOOD  INTBBIOB  CO..  Inc.,  r.  BULL 

at  aL   (av.  11530 
(PUrtxict  Court  of  Appeal,  Firat  District,  Cal- 
ifornia.   March  13.  19140 

1.  MxooiJfxca'  LiXNS  (I  28*)— Banon  to 

OWHKB— NBCTSBITT. 

Under  Code  Civ.  Proc.  t  11S3,  providing 
that  all  perBons  pud^orming  labor  upon,  or  fur- 
niBbing  materials  to  be  used  in  the  cooBtruction, 
alteranou,  addition  to,  or  repair  of,  any  build- 
ing shall  have  a  lien  upon  the  property,  it  is 
not  a  prerequisite  to  a  Uen  that  the  owner  re- 
ceive a  ben^t  from  tlie  labor  done  or  the  mate- 
rials furnished. 

[Eld.  Mote.— For  other  cases,  see  Mechanics* 
IJens,  Cent  Dig.  $  24;  Dec.  Dig.  {  23.*] 

2.  Mechanics'  Liens  (S  26*)— Natoke  of  Im- 

PBO  VEMENT— "ALTBEATION.  " 

Leveling  and  waxing  a  door  so  as  to  render 
it  suitable  lor  dancing  is  an  alteration  of  the 
building  within  Code  Civ.  Proc.  S  1183,  provid- 
ing that  contractors  perfonning  labor  upon  the 
alteration  of  any  building  shalf  have  a  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  SS  27-29 ;  Dec.  Dig.  §  26.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  860-365.] 

8.  Mechanics'  Liens  (f  277*)— Vasianoe  Be- 
tween Notice  and  Pboof. 

There  is  no  variance  between  the  notice  of 
lien  and  the  proof,  where  the  lien,  as  does  the  ev- 
idence, shows  the  character  of  the  work,  and 
the  mere  fact  that  the  lien  speaks  of  the  work 
detailed  therein  as  an  improvement  does  not 
create  a  substantial  variance;  the  proof  show- 
ing the  leveling  and  waxing  a  floor  so  as  to  make 
It  suitable  for  dancing. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.     546-564 ;  Dec.  Dig.  |  277.*] 

4.  iNTEREffT  (8  19*)  —  CoNTBACTs  —  Quantum 
Mbeuxt- Bight  to  Inteebst. 

An  action  to  enforce  a  mechanic's  Uen. 
based  on  a  contract  to  surface  and  wax  the  floor 
of  a  building  to  make  It  suitable  for  dancing  for 
an  agreed  price,  is  not  in  the  nature  oi  one 
upon  quantum  meruit  so  as  to  defeat  the  lien 
claimant's  right  to  interest  though  the  petition 
alleged  that  the  agreed  price  was  a  reason- 
able one. 

[Bd.  Mote.— For  other  cases,  see  Interest  Cent 
Z>lg.|i3{M0;  Dm.  Dig.  i  lb.*] 

5.  IvnniBT  (I  19*)— AHouNT  or  Bioovkbt— 

Quantuu  Mebuit— Irtebbbt. 

Where  an  action  Is  based  upon  quantum 
meruit  a  lien  claimant  is  limited  to  the  rea- 


sonable valae  of  Qie  wwk  done  or  matoiala 

furnished,  and  no  interest  may  be  dialed  uatil 
judgment  is  rendered. 

pkl.  Note.— For  other  cases,  see  Interest  Cant 
Dijg.  H  86-40;  Dec.  Dig.  f  19.*] 

6.  Mechanics'  Liens  (| -161*>— **TAi.tn"  oi 

LaBOB  OB  Matebials. 

Under  Code  Civ.  Proc  {  1183,  providing 
for  a  mechanic's  Uen  "for  the  valoe"^  of  the  la- 
bor or  materials  furnished,  tht  phrase  "for  the 
value'  means,  in  the  absence  of  fraud,  the 
agreed  value  in  cases  based  upon  contract 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f§  280-283,  606;  Dec  Dig.  | 
161.* 

For  other  definitions,  see  Words  and  Fhrasas, 

ToL  8.  pp.  727B-7280i  7826.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  J.  J.  Trabncco, 
Judge. 

Action  by  the  Hardwood  Interior  Com- 
pany, Incorporated,  against  J.  E.  Bull,  Ar- 
thur E.  Elworthy,  and  Frederick  W.  El- 
worthy,  carrying  on  business  under  the  firm 
name  and  style  of  Bull  &  Elwortliy  Company, 
and  the  Unique  Dancing  Pavilion,  Emma 
C.  Fertls^  and  John  W,  Ferris.  From  a 
Judgment  for  plaintiff,  defendant  Emma  C. 
Ferris  f^peala.  Afflrmed. 

CbarlM  8.  Wlieder  and  John  V.  Bowie, 
both  of  Saa  Fzandaco  (Nathan  MocaD,  of 
San  Frandaoo,  of  ooohsbI),  toe  appellaot 
Samael  H.  Samter,  of  San  Frandaco,  for 
respondmt 

KEERIGAN,  J.  This  Is  an  appeal  by  de- 
fendant Emma  C.  Ferris,  owner  of  the  lot 
and  building  described  in  the  complaint, 
from  a  judgment  foreclosing  a  mechanic's 
lien  upon  said  real  estate.  Prior  to  the  time 
when  this  controversy  arose  Emma  C.  Ferris 
leased  to  defendants,  J.  E.  Bull  and  Arthur  E. 
and  Frederick  W.  Elworthy,  copartners,  the 
loft  of  the  premises  affected,  which  loft  was 
to  be  used  exclusively  as  a  dancing  hall. 
Thereafter  said  copartners  entered  into  a 
contract  with  the  plaintiff  to  surface  and 
wax  the  floor  of  the  loft  in  order  to  make 
It  suitable  for  dancing ;  the  price  agreed  up- 
on for  the  work  being  the  sum  of  $316.  The 
work  consisted  of  making  the  floor  level  and 
smooth  by  sandpapering  it  with  a  machine 
operated  by  electricity  and  by  hand  labor, 
after  which  it  was  waxed.  The  agent  of  the 
appellant  knew  that  this  work  was  behig 
done,  and  gave  no  notice  that  the  owner 
would  not  be  responsible  for  the  cost  of  it 
by  posting  written  notice  to  that  effect  in  a 
conspicuous  place  on  the  premises  as  provid- 
ed In  section  1192  of  the  Code  of  Civil  Pro- 
cedure. The  work  was  completed,  and,  the 
partnership  defendants  having  paid  only  a 
portion  of  the  bill  therefor,  a  lien  was  filed 
by  the  plaintiff  against  the  property,  and 
subsequently  this  action  was  commenced  to 
foreclose  the  same. 

It  is  under  the  terms  of  section  1183  of  tbe 
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Code  of  GlvU  Piocednre  that  plaintiff  dalBis 
to  be  eatitled  to  a  Uen.  Xliat  section  pro- 
rides  tbat  "contractors,  anbcontractora, 
*  *  *  and  all  persons  and  laborers  of 
every  class  performing  labor  upon  or  furnish- 
bog  materials  to  be  used  In  tbe  construction, 
alteration,  addition  to,  or  repair,  either  in 
whole  or  In  part,  of  any  building,  •  •  • 
shall  have  a  Uen  npon  the  property  upon 
which  they  have  bestowed  labor  or  furnished 
materia  la,  for  the  value  of  such  labor  done 
and  materials  fnmldied.''  It  Is  conceded 
that  the  work  done  did  not  constitute  a  mat- 
ter of  "construction,"  nor  "addition  to,"  nor 
a  "repair  to"  the  bnlldlng;  and  the  question, 
tbenlore,  presented  for  dedalon  Is:  Was  the 
work  upon  tiie  floor  of  the  loft  an  alteration 
to  a  part  of  the  bnUdlnf  ? 

[1,  2]  While  it  may  be  trua^  as  soKcsted 
by  appellant,  that  the  theory  upon  whldi  the 
mechanic's  Uen  law  Is  based  Is  tbat  the  own- 
er lecelTes  a  benefit  which  be  Is  estopped  to 
deny,  yet  our  statute  does  not  seon  to  oon- 
template,  as  an  essential  prerequisite  to  the 
existence  of  a  Uen  imder  it,  that  the  owner 
mast  be  benefited  by  the  iaStot  bestowed  or 
the  materials  foxniahed.  Having  In  mind 
mattars  of  alteration,  we  can  readily  imagine 
instances  where  a  dwnge  in  a  part  of  a 
bnfldlng  wovld  be  a  detriment  to  the  proper- 
ty, and  yet  be  80  nngnestlonably  an  altwa* 
tton  as  to  come  clearly  within  the  language 
of  section  1188,  Gode'of  OivU  Procedure,  and 
be  UenaUe.  In  the  present  case,  while  we 
think  Oiat  the  qoestion  Is  a  close  one,  we  are 
of  the  ojdnion  that  the  work  done  upon  the 
buHdlng  was  of  a  more  substantial  character 
than  the  mere  cleaning  or  polishing  of  the 
floor,  or  soperflcial  work  of  tbat  (ihamcter, 
and  was  in  fiact  an  aiteratton  of  the  floor 
as  the  word  "alteration"  Is  defined  by  the 
standard  iMdoograiOiers  (Sesslona  v.  State* 
lis  Ga.  16,  41  &  E.  369.  360),  and  tbat  oon- 
sequently  the  contractor  doing  or  fumiahing 
the  same  is  entitled  to  a  Uen  under  the  sec- 
tion of  the  Code  mentioned,  notwithstanding 
that  the  record  fails  to  show  that  the  work 
was  of  any  benefit  to  the  owner  ot  the  bnild- 
ing  on  which  It  was  bestowed.  If  tUs  work 
had  been  done  for  the  ownor  ot  a  bolldlng 
aft«:  it  was  a  completed  stmctaxe,  we  have 
no  doubt  It  woQld  be  oontidered  Ilenabl&  If 
Uenable  In  such  a  case.  It  Is  lloiable  In  this 
ease  also. 

The  apprttant  conid,  if  she  had  any  doubt 
concerning  the  question  as  to  whether  or  not 
this  dwzacter  of  work  came  wltiiln  the  pur- 
view of  the  ac^  have  relieved  herself  from 
re^xmslMlitj  1v  jfotting  a  nonliability  notice. 

[I]  There  Is  no  variance  between  the  notice 
of  lien  and  the  proof.  The  Hen,  as  does  the 
eridoice^  diows  the  character  of  the  work. 
The  mere  fkct  that  the  lien  qieaka  of  the 
work  detailed  therein  as  an  "ImppoTcment" 


cannot  be  regarded  as  creating  a  substantial 
variance  between  the  lien  and  the  proof. 

[4,  6]  It  Is  contended  by  the  appellant  that 
no  Interest  should  have  been  allowed  prior  to 
the  rendition  of  the  Judgment.  In  support 
of  this  contenttou  it  is  claimed  that  the  ac- 
tion was  in  the  nature  of  <me  upon  quantum 
meruit,  and  that,  the  amount  being  unUqul- 
dated,  no  Interest  could  be  charged  untU  the 
amount  due  plaintiff  was  determined  at  the 
trial. 

[9]  The  record  does  not  support  this  conten- 
tion. The  action  was  based  upon  a  contract 
for  a  definite  sum.  ■  During  the  trial  the  de- 
fendant contended  that,  notwithstanding  this 
tact,  plaiutlfl  was  limited  In  Its  recovery  to 
the  reasonable  value  of  the  work  done.  Act- 
ing upon  this  theory,  the  trial  court  permit- 
ted evidence,  over  the  objection  of  plaintiff, 
to  show  that  double  pay  had  been  charged  for 
night  work.  PlaintUt  thereupon  Introduced 
testimony  to  show  that  the  amount  agreed 
upon  by  the  parties  was  a  reasonable  one. 
Upon  the  conclusion  of  the  evidence  the  trial 
court  held  the  defendant  Uable  to  the  plain- 
tiff for  the  amount  of  the  contract  price,  less 
the  sum  of  918.7S.  It  Is  undoubtedly  true, 
as  claimed  by  appellant,  that  when  the  action 
Is  based  upon  quantimi  meruit  a  Uen  claim- 
ant Is  Umlted  in  his  recovery  to  the  reason- 
able value  of  the  work  done  or  materials  fur- 
nished, and,  as  that  reasonable  value  re- 
quires determination,  no  Interest  can  be 
charged  until  Judgment  is  rendered.  It  can 
hardly  be  said,  however,  that  an  extra 
charge  for  night  labor  Is  of  itself  evidence 
that  the  charge  is  unreasonable.  Moreover, 
whUe  the  complaint  In  this  action  contelns 
an  allegation  tbat  the  agreed  price  Is  a  rea- 
sonable one,  the  action  was  based  upon  a 
contract  In  wUdi  the  terms  were  fixed  and 
definite,  and  Judgment  should  have  been  giv- 
en for  the  full  amount  prayed  for.  Hacom- 
ber  V.  Bigelow,  126  Cal.  0.  68  Pac  813;  Bines 
V.  Miller,  128  Cal.  «83,  B9  Pac.  143;  Pacific, 
etc..  V.  Fisher,  106  Cal.  224,  38  Pac.  758. 
Set^on  1183  provides  that  certain  designated 
persons  fihall  have  a  Uen  '*tor  the  value"  of 
the  labor  done  and  materials  fnmldied,  and 
this  phrase  has  been  construed  to  mean,  In 
the  absence  of  fraud,  the  "agreed  valne"  in 
cases  based  upon  nmtract  JeweU  v.  McKay, 
83  CaL  144,  ISO,  33  Pac.  139-  It  follows  that 
the  court  siumld  not  have  disallowed  the  snm 
of  118.75  Included  In  the  contract  price.  The 
amount  claimed  being  fixed  and  definite,  the 
plaintiff  should  have  been  given  Judgment  tor 
the  full  amount  of  his  claim;  and,  this  be- 
ing so,  he  was  entiUed  to  have  interest  al- 
lowed. 

The  Judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  BICB* 
ABDS,  J. 
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KBRB  T.  SNOWDEN  «t  ftL   (GUt.  1478.) 

CDistrkt  Court  of  Appeal,  Seoond  Diattict,  OU- 
fornia.  March  16,  1914.) 

1.  PiB^Dino  (1 8*)— Denials— Conclusion.  - 

A  denial  in  ejectment  that  "defendants,  or 
either  of  them,  now  unlawfully  withhold  posses- 
sion from  plaintiff  of  an;  of  the  lands  described 
in  plaintiff's  said  complaint"  is  evasive  and  a 
mere  conclusion,  and  hence  not  sufficient  to  raise 
an  issue  as  to  d^endants'  .possession. 

[Ed.  Not&— For  other  cases,  see  Fleadins, 
Gent  Die.  11 12-28^,  68 ;  Dec  Dig.  i  8.*] 

2.  Djectmxht  (I  9*)— TiTiA  to  Subtaik  AO' 

TION. 

One  can  only  recover  in  ejectment  upon  a 
legal  title. 

[Eld.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  fif  16-29;  Dec.  Dig.  §  9.*] 

3.  Public  Lands  (j  41*)  —  Ckbtitioatb  of 

PtTBCHASK — ElTBOT. 

A  certificate  of  purchase  of  unappropriated 
fovemment  land  from  the  United  States  Depart- 
ment of  Agriculture  is  prima  facie  evideace  of 
title  in  the  holder,  onlv  because  it  is  made  so  by 
Code  av.  Proc.  { 1925. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  SS  103-105 ;  DecTDig.  8  41.»] 

4.  PtTBUo  Lands  ^  41*)— Muhxusnt  or  Ti- 
tle. 

Code  Civ.  Proc.  S  1026,  making  the  certifi- 
cate of  purchase  of  unappropriated  government 
lands  prima  facie  evidence  that  tiie  holder  or 
assignee  is  the  owner  of  the  land  described 
therein,  would  not  make  entries  from  a  tract 
book  from  the  office  of  the  register  of  United 
States  lands  describing  certain  land  as  sold  to  a 
certain  person,  and  giving  tixe  number  of  the  cer- 
tificate, etc,  competent  evidence  of  the  issuance 
of  the  certificate  of  purchase  or  its  assignment 
[Ed.  Note.— For  other  caseSijiee  Public  Lands, 
Cent  Dig.  IS  108-105;  DecTbig.  f  41.*] 

6.  Ejectuent  {{  90*)— Sais— ESTABLISmCEnT 

OF  Title. 

Evidence  that  one  claiming  title  to  land  as 
unappropriated  government  land  puretiased  b7 
her  obtained  a  rettraUiin^  order,  directed  to  de- 
fendant, against  interfering  with  her  In  making 
improvements  required  as  a  condition  to  the  is- 
Buance  of  certificate  of  purchase,  and  that  diie 
made  the  improvements  under  the  restraining 
order,  was  not  i^miasible  in  ejectment;  the 
issue  being  whether  sacb  claimant  had,  in  fact, 
acquired  the  government's  title,  and  not  how 
she  acquired  it. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  |§  254r-277;  Dec  Dig.  S  90.*] 

6.  Public  Lands  (|  106*)  — Ihpbovkuents— 

ItelEBUINATIOH  OF  SUFnCOXNCT. 

Determination  of  whether  one  claiming  un- 
occupied government  land  had  made  the  improve- 
ments prescribed  as  a  condition  to  the  granting 
of  a  final  certificate  of  purchase  is  for  the  Unit- 
ed States  Land  Department;  its  ruling  Uiereon 
being  final,  in  absence  of  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  104,  801,  8^T^I>ec;  Dig.  1 106.*] 

7.  Ejectment  (J  11*)— Title  to  Sttppobt  Ac- 
tion— AcQtnsiTioN  of  Title— Time. 

In  ejectment  olaintiff  must  recover  upon  his 
title  as  it  existed  when  the  action  was  com- 
menced, so  that  he  oould  not  rely  upon  a  title 
acquired  under  a  final  certificate  of  purchase  of 
public  land  issued  months  after  tba  commence- 
ment of  the  action. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  H  42-46;  Dec.  Dig.  1 11.*] 


Appeal  from  Superior  Oonrt,  Imperial  Coun- 
ty ;  Franklin  J.  Cole,  Jadg& 

Action  by  Louise  B.  Kerr  against  W.  L. 
Snowden  and  anotber.  From  an  order  deny- 
ing defradaats*  motion  for  a  new  trial,  they 
appeal.  Reversed,  and  new  trial  ordweO. 

EaWeman  ft  Swing,  of  El  Centro,  for  ap- 
pellants. George  H.  P.  Shaw,  of  El  Oentro, 
and  B,  D.  McPlierrln  and  Shaw  ft  Dyke,  all 
of  Imperial,  for  respondrat 

SHAW,  J.  Action  in  ejectment  The  case 
was  tried  befors  a  jury,  whlcb  rendered  a 
verdict  for  plaintiff.  Judgment  followed. 
Defendants  moved  for  a  new  trial,  In  support 
of  which  they  offered  a  statemoit  of  tbe  case. 
The  motion  was  denied,  and  this  appeal  is 
from  tbe  order  denying  the  same. 

The  land,  160  acres  In  area.  Is  situated  in 
Imperial  county.  The  complaint,  filed  April 
12,  1909,  alleged  that  on  January  28,  1907, 
plaintiff  was  seised  In  fee  of  "that  certain 
160  acrra  of  land,  •  •  •  embraced  in 
desert  land  entry  No.  8024  and  In  said  desert 
land  entry  described  as  the  8.  R  %  of  sec- 
tion 3,  township  15  south,  range  14  east; 
also  known  as  the  S:  Q.  ^  of  section  36, 
township  14  south,  range  14  east  S.  B.  H., 
according  to  the  Imperial  surrey;  and  also 
described  as  tract  No.  87,  in  towuidilp  14 
south,  range  14  east,  S.  B.  M.,  according  to 
the  reeurvey  of  said  to^hishlp  authorised  by 
act  of  Congress  July  1,  190e" ;  that  defend- 
ants, without  right  or  title,  entered  into  pos- 
session and  ousted  and  ejected  plaintiff  there- 
from, and  unlawfully  withhold  possession 
thereof  to  her  damage  In  the  sum  of  $500; 
that  the  rents.  Issues  and  profits  for  the  time 
that  plaintiff  was  excluded  from  the  prop- 
erty is  $500.  By  their  answer  defendants  de- 
ny plaintiCTs  title  and  the  aUeged  ouster: 
"deny  that  defendants,  or  either  of  them, 
now  unlawfully  withhold  possession  from 
plaintiff  of  any  of  the  lands  described  in 
plalntUTs  said  complaint" 

[1]  This  last  denial  as  quoted  is  not  only 
evasive,  but  a  mere  conclusion;  hence  Insuf- 
ficient to  raise  an  issue  as  to  defendants  be- 
ing in  possession  of  the  land.  De  Godey  t. 
Qodey,  ^9  Cat  157.  The  aUegation  of  the 
complaint  in  this  r^ard  must  therefore  be 
deemed  admitted.  Plaintiff's  title  la  based 
upon  the  claim  that  on  July  21,  190S,  at 
which  time  the  land  was  vacant,  unappro- 
priated government  land,  one  Harry  B.  Hay 
made  a  desert  land  entry  thereon,  numbered 
3024,  and  received  from  tbe  United  States 
laud  department  a  certificate  of  pordiase, 
wherein  the  land  was  described  as  the  soatb- 
east  %  of  section  8,  township  15  south,  range 
14  east,  and  that  in  January,  1907,  Hay  as- 
signed this  certificate  of  purdiase  to  plain- 
tlCt.  At  the  time  of  the  filing  of  the  com- 
plaint herein,  this  certificate  of  purchase  and 
assignment  thereof  to  plaintiff  ctmstituted 
the  sole  documents  upon  which  plaintiff 
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bued  her  claim  of  title  to  the  pnpsrtr. 
WlxUe  the  issuance  of  the  certlflcate  of  pur- 
chase did  no^  in  tvAt  transfer  the  govern- 
ment title  to  idalntUTs  assignor,  such  certifi- 
cate, viitoe  of  Mctttm  1925.  Code  of  Civil 
Procedorek  !■  made  vdmaxy  evidence  tliat  the 
holder  or  aaelgnee  tiwreof  Is  the  owner  of 
the  land  described  theraln. 

[2,13  In  the  absence  of  thla  provlalon  ot 
the  Code,  since  one  can  only  recovnr  in  eject- 
ment open  a  legal  title  (Oonlan  v.  Qnlnby,  61 
OsL  41^,  plaintU^  as  assignee  of  the  certifi- 
cate, eonld  not  maintain  the  actfou.  "The 
certificate  ot  pnichaae  is  evldoice  prima 
fade  of  UUe,  oaitf  becanee  the  sectl<m  of  the 
Code  makes  U  such  evidence."  Haven  v. 
Havs,  6S  CU.  408.  And  in  McTamahan  v. 
Plke^  91  GlU.  MO,  2T  I'ec  784,  it  is  said:  "It 
li  by  vlrtoe  of  that  sectlan  (is2Si  alone  that 
cotlflcates  of  sale  are  made  primary  evi- 
dence oi  ownffishlp.*' 

Neither  the  certlflcate  ct  purchase  losned 
to  Hay  nor  the  as^gnmoit  thweof  waa  of- 
fered in  evldeiioe;  nor  was  any  proof  made 
taidlng  to  ahow  that  they  or  either  of  them 
wesn  lost  or  destroyed.  In  Hen  thereof,  the 
court,  over  defendants'  objection,  pmnitted 
^alndfC  to  introduce  In  evidence  a  certified 
copy  of  page  77,  vol.  18,  of  what  Is  designated 
as  the  tract  book  from  the  ofBee'Of  the  regis- 
ter of  United  States  lands,  riiowing  the  de- 
scription of  the  land  sniA  by  the  government 
to  Hanj  R.  Hay,  date  of  sale,  number  of 
certificate,  and  a  notation  thereon  In  jtencfl: 
"AfisUined  to  Louise  E.  Kerr,  736  Westlafce 
avenue,  Loe  Angeles,  1—25—07." 

[4]  Our  attention  is  not  directed  to  any  pro- 
ton ot  law  requiring  the  renter  to  keep 
mcb  tract  book  and  make  audi  entries  or  mem- 
oranda therein.  Conceding  the  entriee  to  have 
been  made  In  tbe  perfonnanee  of  official  duty 
(eeetion  1920,  Code  Civ.  Proc.).  we  are  nevov 
tbdcss  of  the  opinion  that  the  provision  eon* 
tabled  in  sectl<m  1025,  Code  of  ClvU  Procedure, 
whldi  Is  in  derogation  of  the  common  law, 
csnnot  be  construed  as  authority  under  which 
tbe  memoranda  and  entries  made  by  the  reg- 
ister can  be  deemed  competent  evidence  of 
tbe  Issuance  in  form,  substance,  and  execu- 
tion, of  Uie  certificate  of  purchase,  of  the 
legal  assignment  thereof  to  plalntift.  Like 
a  deed  or  oth»  written  instrument,  the  valid- 
ity and  Interpretation  of  these  docnmoitB  In 
wilting  are  questions  of  law  for  the  court  to 
determine,  not  the  register  of  the  land  office, 
wbose  functions  are  mlnlsterlaL  This  rule 
Is  onirersal,  and  citation  of  authorities  In 
support  thereof  Is  unnecessary.  It  therefore 
follows  that  the  court  erred  In  Its  ruling  In 
admitting  the  certified  copy  of  the  tract 
book,  pencil  memoranda  and  notations  there- 
in, as  evidence  proving  plaintitTs  title  to  the 
property. 

[B]  On  January  26,  1910,  after  the  com- 
mencement of  the  trial,  plaintiff,  over  de- 
fendants' objection,  was  permitted  to  file  a 
supplemental  complaint,  wherein  she  alleged 
that  About  July  1,  1909,  she  obtained  a  re- 
140P.~4fi 


straining  order  directed  to  defendants,  re- 
straining them  from  interfering  with  her  in 
the  performance  of  waking  Improvements 
upon  the  land,  required  by  the  goTenuneut  as 
a  prereqnisite  to  the  Isananee  oC  final  certlfl- 
cate of  pnxGhaaa  tltwefor,  and  thai;  under 
and  bar  vlitve  of  said  restraining  order,  ahe 
wttit  vgoa  the  land  and  made  certain  Im- 
provements thaaeon,  aa  a  resnlt  of  which  abe 
made  her  final  proof  in  the  UnUed  Statea 
Land  Office,  whlcb  proof  was  accepted  and 
approved,  and  a  final  certificate  of  purchase 
lasned  to  this  plainttfl  for  the  land  deaeribcd 
in  the  original  complaint ;  and  she  was  also 
permitted,  over  d^endanto*  objections,  to  of- 
fer evidfiooe  in  smoort  thereof.  Theoe  rul- 
ings conatitnted  en»r.  Hie  sxanting  of  the 
writ  ct  iajosctloa  reatralnlns  demandants 
from  interfering  with  plaintUC  whUe  she  per- 
formed the  required  worii  as  a  condltloia  ot 
procuring  a  final  certlflcate  of  pnxchase  did 
not  tend  in  any  wise  to  establish  hex  title. 
Ttie  question  involved  was  whether  she  had, 
*m  fact,  acquired  tbe  govemmoit'a  title,  not 
hoio  she  acquired  it 

[I]  If,  at  tbe  commenoement  of  the  mit, 
ahe  held  a  patent  or  certlflcate  of  pnrctaaae, 
which  latter,  aa  we  have  seen,  under  section 
1925,  code  of  Civil  Procedure,  constltutee 
prima  facie  eridenoe  of  title,  theai,  nnder  tbe 
pleadings^  It  waa  immaterial  whether  die  had 
made  the  imv^ovemaita  prescribed  by  the 
government  as  a  condition  precedent  to  the 
granting  of  a  final  certificate.  The  deter- 
mination of  audi  question  la  for  the  ITnlted 
States  Land  Department,  and,  acting  within 
tbe  authority  omferred,  its  final  ruling  tbere- 
oa  can  only  be  attacked  for  rnlatake  or  fraud. 

[7]  The  final  certificate  of  purchase  waa 
obtained  m<mtha  aftw  the  eommencemoit  of 
the  suit  It  is  a  rule  of  nnivorsal  recognition 
that  in  ejectment  the  plaintiff  must  recover, 
if  at  all,  upon  the  state  of  his  title  aa  it 
existed  at  the  time  whoi  he  oomm«iced  the 
action.  Johnston  v.  Jones,  66  U.  S.  (1  Black) 
200,  17  L.  Ed.  U7.  "Title  acquired  after 
the  commencement  of  the  action  will  in  no 
case  entitle  the  plaintiff  to  recover."  Tyler 
on  Bjectment,  p.  76.  To  the  same  effect  see 
volume  15,  Cyc.  p.  29;  Samimento  Savings 
Bank  v.  Hynes,  50  Cal.  196;  Warvelle  on 
Ejectment,  |  228;  Sauer  v.  iMeyer,  87  Gal. 
34,  25  Pac,  153.  The  only  proof  offered  In 
support  of  plaintiff's  alleged  title  was  the 
tract  book  and  notations  therein  from  the  reg- 
ister's office  and  the  final  certificate  of  pur- 
chase issued  long  after  the  bringing  of  the 
action ;  both  of  which  documents  having  been 
erroneously  admitted  In  evidence,  It  must 
follow  that  the  order  denying  defendants' 
motion  for  a  new  trial  must  be  reversed. 

Other  errors  were  committed,  due  appar- 
ently to  an  erroneous  theory  as  to  the  issues 
involved  under  the  pleadings.  Defendants, 
without  asserting  any  right  thereto,  admit 
their  possession  of  land  the  title  to  which 
was,  that  the  commencem«it  of  the  action, 
aU^»d  by  plaintiff  to  be  vested  in  her^They 
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deny  tbat  she  bad  title  to  the  land  as  al- 
leged. This  Is  the  clalef  issue  apon  which, 
If  decided  in  plaintlfTs  favor,  judgment  must 
follow  for  her.  Such  title  most  be  evidenced 
by  a  patent,  or.  In  lieu  thereof,  a  c^rtiflcate 
of  purchase  (section  1925,  Code  CIt.  Proc) 
issued  or  assigned  to  her,  the  validity  and 
Interpretation  of  which  are  questions  for  the 
court,  and  not  the  jury.  If  issued,  then,  un- 
der the  present  state  of  the  pleadings,  it  is 
Immaterial  whether  or  not  she  performed 
the  conditions  required  by  the  government 
as  a  prerequisite  to  its  issuance.  A  new  ac- 
tion (if  not  barred),  based  upon  the  final  cer- 
tificate of  purchase  'issued  to  plaintiff,  or  up- 
on a  patent,  If  one  has  been  issued,  would 
greatly  simplify  the  case,  and  in  the  trial 
thereof  be  the  means  perhaps  of  avoiding 
many  errors  of  which  defendants  justly  com- 
plain. 

Tlu  order  is  reversed,  and  the  court  di- 
rected to  grant  defendants*  motion  for  a  new 
trial 

We  concnr:  OONSEY,  P.  J. ;  JAMES.  J. 


SCRAGti  V.  SALLEE.    (Civ.  UM.) 
(District  Court  of  Appeal,  Third  District,  Call* 
fornia.   March  13.  1914.) 

1,  Just  (S  85*)  —  Comfetenot  of  Jubobs  — 
Bias  and  Psejudice. 

In  an  actioo  for  injury  to  plaintiff  caused 
by  his  wagon  colliding  with  defendant's  automo- 
bile, held,  under  the  evidence,  that  the  trial 
court  did  not  abuse  its  discretion  in  overraling 
defendant's  cballenge  to  a  prospective  juror  on 
the  ground  of  implied  bias. 

[Ed.  Mote.— For  other  cases,  see  Jnzy.  Gent. 
Dig.  S  400;  Dee.  Dig.  f  85.*] 

2.  JUBT  (J  85*)  —  OOMPETENOT  OF  JtHtOBS  — 
DiSCBETION  OF  COUBT. 

The  determination  of  the  question  whether 
a  person  is  qualified  and  competent  as  a  Juror 
is  within  the  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  f  406;  Dec.  Dig.  |  85.*] 

8.  Afpkai.  and  Ebbob  (S  1045*)— Habhless 
Ebbob. 

Defendant  could  not  on  appeal  complain  of 
error  of  the  trial  court  in  overruling  his  chal* 
lenge  for  cause  of  a  juror,  where  it  did  not  ap- 
pear tbat,  having  exhausted  the  remainder  of 
his  peremptory  challenges  after  thus  challenging 
the  juror  in  question.  He  had  occasion  or  desire 
to  use  any  additional  peremptory  challenge,  or 
that  the  Jury  as  finally  accepted  was  not  satis- 
factory to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4124-4127;  Dec.  Dig.  } 
1045.^] 

4.  Appeal  and  Ebbob  1048*)— Habuless 

Bbbob— Bvidbhce. 

In  an  action  for  an  injnry  to  plaintitF  by 
defendant's  automobile,  questions  asked  plaintiff 
whether  defendant,  in  a  conversation  witb  him 
after  the  accident,  said  "anything  about  be  be- 
ing in  tbe  habit  of  driving  at  a  reckless  speed." 
ete,  and  "had  you  seen  [defendant]  driving  an 
automobile  on  tbe  streets,"  et&,  Uiough  erro- 
neous were  rendered  harniless  by  tlie  answers; 
they  being  in  the  negative. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  4140-4146.  41&1,  4158- 
4160;  Deo.  Dig.  |  iCks.*] 


0.  Evidence  (}  600*)  —  Qpinioir  Etcdbnob  — 

Qualification  of  Witness. 

In  an  action  for  an  injury  to  plaintifC  by 
defendant's  automobile,  the  court  properly  per- 
mitted a  witness  for  defendant  to  state  that  he 
had  never  seen  automobiles  driven  in  the  sticett 
of  the  city  any  faster  than  defendant  was  gomx 
at  the  time  of  tbe  accident,  and  tbat  "he  bad 
seen  other  automobiles  go  pret^  fast,"  etc.;  the 
purpose  of  the  questions  not  bcong  to  quaUbr  tbe 
witness  aa  an  expert  as  to  the  rata  of  speed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  2290,  22U1;  Dec  Dig.  {  600.*J 

6.  SlviDENGK  <i  222*)— Stbebis— Use  as  Hioh- 
WAY— Action  fob  In JtraT— Evidence. 

In  an  action  for  an  injury  to  plaintiff  caus- 
ed by  defendant's  aatomobile  colliding  with  hi* 
wagon  on  a  city  street  the  conxt  prwerly  per- 
mitted a  witness  to  detail  conversations  with 
defendant  after  the  accident,  in  which  be  stated 
that  he  was  going  about  16  miles  per  boor  wboi 
the  accident  occurred,  and  that'  he  foiled  to  blew 
his  horn,  etc 

lEd.  Note.— For  other  cases,  see  Evideocb 
C^t  Dig.  U  78&-800.  803-808;  Dec  Di&l 

7.  Appeal  and  Bbboe  {|  1032*)— Habhless 

Ebbob— Evidence. 

Error  in  excluding  evidence  was  randeicd 
harmleas  by  its  subsequent  admission. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
^r^^  Cent  Dig.  »  4in-4177 ;  Dec  Dig.  I 

8.  Appeal  and  Ebbob      1048*)— Habiclbsb 
Ebbob— EviDBNOE. 

In  an  action  for  an  injury  caused  by  de- 
fendant's automobile,  a  question  to  defendant  on 
cross-examination  whether  he  had  not  in  fact 
on  numerous  occasions  ran  bis  automobile 
through  the  streets  of  the  city  at  the  rate  of  80 
and  35  miles  per  hour  was  rendered  harmlesi  by 
a  negative  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  4140--4i45,  4161,  416&- 
4100;  Dec  Dig.  {  I04&*] 

9.  Municipal  Cobporations  (J  705*)  — 
^  Stbbbtb— Use  as  Hiohwat— violation  or 

*  Obdinance. 

The  violation  of  a  municipal  speed  ordi- 
nance is  conclusive  evidence  of  negligence,  where 
such  violation  is  tbe  proximate  cause  of  the  la- 
jury^  and  that  is  so  whether  such  ordinance  ii 
specially  pleaded  or  not;  evidence  of  the  exiEt- 
ence  of  such  ordinance  and  its  violation  being 
admlsBible  under  the  general  allegations  of  nef- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Muoidpsl 
Corporations,  Cent  Dig:  If  1GL6-U17;  Dea 
Dig.  S  TOoTJ 

10.  Municipal  (jOBpokationb  (S  706*)— Ac- 
tion FOB  INJUBT  in  STBBET— SUFnCCEMCX 

V  OF  Evidence. 

In  an  action  for  an  injury  to  plaintiff  caoied 
by  defendant's  automobile  colliding  with  hia 
wagon  at  the  intersection  of  city  streets,  ca- 
dence held  to  warrant  a  finding  that  the  proxi- 
mate cause  of  the  accident  was  defendant's  ner 
ligence  in  driving  at  an  excessive  speed. 

[Ed.  Note.~For  o^r  cases,  see  Mnnidpsl 
Corporations,  Cent  Dig.  i  1618;  Dec  Dig-  I 
706.*] 

11.  Dahaobs  (I  131*>— MSABun  of  Dauoi 

#  — Injubies  to  Pbbsok. 

Plaintiff  while  dri^ng  a  dellren  vaftm 
was  struck  by  defendant's  automohUe,  beuc 
thrown  out,  striking  on  his  head  and  shoolden, 
rendering  him  unconscious  at  the  time,  sad, 
while  not  confined  to  his  bed  for  any  time,  wu 
incapacitated  for  his  work  for  two  months,  for 
which  he  received  $70  per  month,  and  (or  i 
period  of  a  year  afterwards  suffered  pain  in  hi> 
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■boulder.  H^d,  that  A  THdlet  Cor  |7S0  wu  not 

ezcesaive. 

LEd.  Note.— For  otber  cases,  Bee  Oaraages, 
Cent.  Di«.  U  8IF7-867,  870;  Dec.  Dig.  {  131.*] 

^  12.  Appeal  amd  Ebbob  (5  1004»)— Mbastob  or 
Damagbs— Injtjby  to  Pbssom. 

In  actions  (or  personal  Injuries,  the  lair 
does  not  attempt  to  nx  any  precise  roles  for  the 
admeasurement  of  damages,  but,  from  the  ne- 
cessity of  the  case.  leaves  their  assessment  to 
the  ^od  sense  and  unbiased  Judgment  of  the 
Jury,  and  the  appellate  courts  will  not  interfere 
unless  the  amount  awarded  la  wo  grossly  exces- 
sive     to  show  passion  or  prejudice. 

lEd.  Note.— For  otlter  cases,  see  Appeal  and 
SiTot^^Cent.  TUg.  U  S844-8M7;  Dec.  Dig.  | 

^13.  DAMAOKS  (I  96*>— MXABtlBK  OT  DAJCAQBS— 
INJUBT  TO  PeBSOH. 

In  awarding  damages  for  a  personal  tort, 
the  jury  must  tafce  into  consideration  all  the 
elements  of  damages  shown  by  the  proofs,  and 
apply  tbeir  best  end  honest  judgment  in  the 
aseertalnmoit  of  what,  under  ttw  evldenoe, 
would  be  Jnst  compensatory  relief. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.     230-282;  Dec  Dig.  |  9ft.*] 

Appeal  from  Superior  Court,  Sbasta  Coun- 
ty; J.  B.  Baxber,  Judge. 

Action  by  Samuel  Scragg  against  Harvey 
Sallee.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Beid  &  Dozler,  of  San  Francisco,  and  W. 
D.  Tlllotson,  ot  Redding,  for  appellant 
Bnsh  *  Hall,     Heddlng,  fbr  rMptmdent. 

HART,  J.  This  la  an  appeal  from  a  Judg- 
ment entered  upon  a  verdict  for  the  plaintlfr 
in  the  sum  of  $750,  and  from  the  order  deny- 
ing the  defendant  a  new  trial.  In  an  action 
for  personal  injuries,  in  which  the  complaint 
alleges  that  the  damages  sustained  by  the 
former  through  the  negligence  of  the  latter 
amounted  to  the  sum  of  ^,018. 

The  injuries  sustained  by.  the  plaintiff 
were  received  on  the  2d  day  of  April,  1910, 
in  a  collision  between  a  delivery  wagon, 
drawn  by  one  horse,  driven  by  him,  and  an 
antcmobile  driven  by  the  defendant  The 
complaint  says  that  on  the  evening  named 
the  plaintiff  was  driving  in  a  northerly  di- 
rection on  California  street.  In  the  city  of 
Redding,  Shasta  county,  and  that  the  defend- 
ant was,  at  the  same  time,  driving  his  au- 
tomobile In  a  westerly  direction  along  Yuba 
street.  In  said  city;  that  at  the  Intersection 
of  California  and  Tuba  streets  the  defend- 
ant's automobile  ran  into  and  collided  with 
the  delivery  wagon  of  tihe  plaintiff  with  aueb 
force  that  the  latter  was  violently  burled 
from  his  wagon  to  the  ground  (striking  on 
his  bead  and  shoulders,  as  we  Bball  later 
8e«),  whereby  be  suftwed  physical  injuries 
the  effect  of  which  was  to  incapacitate  him 
tor  tile  perf6nnaace  of  the  duties  of  his 
usual  or  cnstomary  employment  f or  a  pe* 
ilod  of  SI  days,  and  required  him  to  expend 
money  for  medical  attoitiiai  and  medicine. 
It  is  allied  that  the  ccdUslon  was  the  re- 
sult of  the  carelessness  and  negligence  of 


the  defendant  in  running  his  machine  at  the 
time  at  an  ansessive  rate  of  qteed,  and  in 
falling  on  an^nncbing  the  inters8ctl<m  of 
the  streets  when  the  accident  oorarred,  to 
sound  any  bell,  bom,  or  whistle  or  otherwise 
give  any  warning  of  the  approacli  of  the  au- 
tomobile. 

The  IsBuaa  aubmltted  to  the  jury  were 
made  by  spedfle  denials  by  the  answer  of 
the  averments  of  the  complaint  and  the. 
charge  that  the  accident  and  Its  conscQu^c- 
es  were  caused  by  the  plaintiff's  own  negli- 
gence, in  that,  by  hla  carelessness  and  want 
of  caution,  be  drove  In  front  of  tiie  defend* 
ant's  machine,  and  thereby  n^Ugently  con- 
tributed to  the  cause  of  the  Injuries  here 
complained  of. 

[1]  1.  The  first  point  urged  in  support  of 
the  claim  that  the  cause  should  be  remand- 
ed for  a  retrial  Is  based  Mpon  the  mllng  of 
the  court  disallowing  the  challenge.  Inter- 
posed by  the  defendant,  of  venireman  W.  L, 
Gay  for  Implied  Mas.  The  defendant,  it  ap- 
pears, used  one  of  his  peremptory  challeng- 
es in  removing  Gay  from  the  jury  box,  and 
thereafter  exhanated  the  remainder  of  the 
peremptory  dutUenges  to  wliich  he  was  oi- 
titled  under  the  law. 

The  record  upon  the  trial  of  the  challenge 
of  Oay  shows  that  he  repeatedly  stated  that 
he  was  not  acquainted  with  either  of  the 
parties  to  this  action;  that  he  knew  nothing 
of  the  facts  or  merits  of  the  controverBy,  had 
no  opinion  and  had  expressed  none  with  ref- 
erence to  the  case,  had  no  prejudice  against 
automobiles;  and  that,  if  sworn  to  try  the 
case,  he  could  and  would,  by  the  aid  of  the 
law  as  given  to  the  jury  by  the  court,  con- 
sider and  decide  the  questions  of  fact  sub- 
mitted to  him  and  his  fellow  jurors  with 
perfect  fairness  and  impartiality.  But,  up- 
on bis  examination  by  the  attorney  for  the 
defendant,  the  fact  was  developed  that  the 
day  before  going  to  Redding  In  response  to 
the  summons  calling  blm  to  Jury  duty  he 
held  a  conversation  over  the  telephone  with 
one  Mlddleton,  who  also  bad  been  summoned 
to  serve  on  the  same  panel  in  the  superior 
court,  and  that  during  tiie  course  of  said  con- 
versation some  reference  was  made  to  the 
present  case.  It  appears  that  both  Middle- 
ton  and  Gay  resided  a  short  distance  from 
the  county  seat  and  In  the  same  neighbor- 
hood. When  asked  what  was  said  in  the 
conversattou  between  him  and  Mlddleton 
about  the  case,  Oay  explained  that  his  pur- 
pose In  calling  up  Mlddleton  was  to  ask  the 
latter  if  he  could  take  him  (Oay)  to  Red- 
ding in  his  (mddleton's)  buggy;  that  there- 
after the  followii^  conversation  occurred  be- 
tween tiiem:  "Be  [Mlddletcm]  says,  'What 
Is  this  case?*  and  Z  says,  'I  doi^t  know,  but 
*  *  *  I  think  it  is  an  automobile  run- 
ning into  a  wagon*;  and  he  says,  *I  guess 
80,'  or  something  of  that  kind.  We  were 
both  speaking  about  being  a  little  busy,  and 


■For  other 
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qot  wishing  to  serre  or  something  of  that 
kind,  •  *  *  and  I  says  sometUng  about 
—I  can't  remember  the  exact  words,  bat  I 
says,  'What  do  you  think  about  automobiles 
runxilng  around  over  the  country  *  •  • 
and  their  rights,'  as  near  as  I  can  remem- 
ber; and  he  says,  'Well,  I  don't  think  they 
have  any  more  right  on  the  road  than  a 
wagon  has.' "  The  luror  declared  that  the 
foregoing  constituted.  In  substance^  all  that 
was  said  by  either  of  them  In  the  conversa- 
tion referred  to. 

AUddleton  corroborated  Gay  as  to  the  gen- 
eral nature  of  the  conversation  had  between 
them  at  the  time  mentioned.  He  siid  that 
Gay  asked  him  If  he  (Middleton)  had  any 
prejudice  against  automobiles,  to  which  he 
replied,  "I  don't  think  th^  [automobiles]  had 
any  more  right  to  the  road  than  a  wagon 
had,  or  any  other  rig." 

But  one  Battama,  on  die  trial  of  the  chal- 
lenge^ teatlfled  that,  at  about  the  time  at 
which  Gay  and  Mlddletm  admitted  having 
conversed  toother  as  above  indicated,  be 
overheard  a  conversation  carried  <m  over 
the  telephone  between  two  parties,  whose 
names  or  identUgr  he  did  not  thai  know ;  tbat 
said  parties  talked  about  bdng  membas  at 
the  Jury  panel  and  the  case  "of  a  feUow  in 
an  automobile  running  info  a  man  w^  a 
wagon";  that  <me  remarked  to  the  other,  in 
response  to  a  qwry  as  to  what  he  thought 
of  the  case  of  a  "fellow  In  an  automobile 
running  into  a  man  with  a  wacon":  "I  think 
a  wagon  hae  got  as  much  right  <m  the  road 
as  an  automobile,  and,  where  the  antomo> 
bile  runs  Into  a  wagon,  on  my  part,  I  liavwit 
much  sympathy  for  the  man  In  the  auto- 
mobile coming  up  to  trial.  I  thlift  where  a 
man  runs  into  a  wagon  with  an  automobile 
♦   •   •   he  ought  to  be  prosecuted." 

Gay,  on  further  examination  by  counsel  for 
defendant  after  Battams  had  tcstifled,  denied 
that  either  he  or  Middleton  said  In  the  con- 
versation referred  to  that  a  person  guilty  of 
"mnnlng  an  automobile  into  a  wagon  should 
be  prosecuted." 

[2,  tl  It  will  be  observed  that  there  can 
hardly  be  said  that  there  is  a  conflict  In  the 
testimony  touching  the  challenge  of  Juror 
Gay  upon  the  ground  of  Implied  bias.  His 
own  testimony,  as  we  have  shown,  is  to  the 
effect  that  he  was  without  an  opinion  upon 
the  merits  of  the  case,  had  no  knowledge  of 
the  facts,  knew  neither  of  the  parties  to  the 
aetlou,  and  had  and  nourished  no  prejudice 
against  the  use  of  automobiles  upon  the  pub- 
lic streets  or  roads,  and  had  never  given  ex- 
pression to  any  such  prejudice.  The  witness 
Battams,  It  will  be  noted,  did  not  say  that  it 
was  Gay  who  said  that  a  person  who  should 
run  an  automobile  Into  a  wagon  ought  to  be 
prosecuted  therefor,  nor  did  he  directly  say 
that  Gay,  In  the  conversation  to  which  he 
listened,  assuming  said  conversation  to  have 
been  the  one  carried  on  between  Gay  and 
Uiddleton  over  the  telephone,  said  anything 


from  which  It  could  be  inferred  that  be  ente^ 
talned  a  general  feeling  of  hostility  or  preju- 
dice against  autinDOblles  when  used  as  vehi- 
cles upon  the  public  highways.  Battams 
merely  declared  that  he  heard  one  or  the  oth- 
er, which  one  he  did  not  know,  say  that  a 
person  who,  driving  an  automobile  on  a  high- 
way, should  run  the  machine  Into  a  wagon 
ou^t  to  be  prosecuted.  The  court  was  Jus- 
tlfled  in  Inferring  that,  U  that  remark  was 
In  fact  made,  It  was  more  likely  that  it  em- 
anated from  Middleton  than  from  Gay, 
since,  as  the  record  shows,  the  former  admit- 
ted, on  his  voir  dire  examination,  that  he  liad 
an  opinion  concerning  the  merits  of  the  case 
which  it  would  be  difficult  to  remove  br  tes- 
timony or  for  him  to  lay  aside.  But,  U  K 
were  necessary  to  concede  that  a  omflict  In 
the  testimony  addressed  to  the  dialleoge 
atose  reason  ot  Battams*  narratlTe  of  the 
conversation  overheard  by  him,  attU  the 
quesflon  whether  the  Juror  was  thus  shown  to 
be  disqualified  was  one  the  determination  of 
wtalGta  rested  In  tbe  disciedoa  of  the  trial 
court  And,  furthermore,  assuming  that 
tbore  la  a  cnifltct  in  tiie  testimony  addressed 
to  the  diftUenge,  and  that  it  may  Justly  be 
held  Qmt  the  court  abused  Its  dlscr^lon  In 
denying  said  duUenge,  tbe  deCendaut  is  now 
in  no  position  to  avafl  blnMelf  of  the  effect 
of  nich  error,  since  It  does  not  aivear  that 
having  exhausted  the  remainder  of  bis  foar 
peremptory  challenges  after  thus  challenging 
Gay,  he  "had  occasion  or  dedre  to  use  an  ad- 
dltifflial  peremptory  challenge,  or  that  eadi 
and  all  of  the  12  Jorors  finally  accepted  and 
sworn  were  not  entirely  aatlsfactory  to  falm." 
People  V.  Schafsr,  161  CaL  573,  676, 119  Faa 
920,  921. 

[4]  2.  The  plaintiff,  over  objection  by  the 
defendant,  was  allowed  to  reply  to  the  follow- 
ing question  propounded  to  him  by  his  at- 
torney :  "Have  you  or  not  entirely  recovered 
from  your  Injuries?"  The  anawer  to  said 
question  was:  "I  have  not  In  the  winter 
there,  when  It  started  to  rain,  It  affected  me 
Just  the  same  as  rheumatism  did,  and  drevr 
my  neck  down,  and  my  neck  got  Just  as  stUf." 
The  trial  occurred  a  Uttle  over  a  year  from 
the  date  of  the  accident,  and  the  specific 
ground  of  objection  to  said  question  was  and 
is  that  it  was  intended  and  tended  to  sbov 
that  the  plaintiff  had  suffered  permanent  in- 
juries, of  which  no  claim  Is  spedally  pleaded 
in  the  complaint,  a  requisite  wnlch  conosel 
for  the  defendant  contend  must  be  observed 
In  pleading  a  personal  Injury  case  to  author- 
ize proof  of  permanent  Injury.  But  we  thlnlc 
that  the  testimony  was  competent,  under  the 
general  ad  damnum  clause  of  the  complaint 
as  conducing  to  prove  the  pecuniary  loss  suf- 
fered by  the  plaintiff  from  the  injuries  lo- 
flicted  upon  him  by  reason  of  the  coIUsion. 
The  rule  is  that  the  future  and  permanent  ef- 
fect of  Injuries  directly  or  necessarily  result 
Ing  to  the  plaintiff  from  the  negligrace  of  tbe 
defendant  need  not  be  specially  pleaded  In  o^ 
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der  to  warrant  proof  thereof  or  recorery 
therefw:.  It  i»  only  guch  Sanagtu  whUsh  are 
not  the  neoe9««rv  retvit  of  the  infuries  which 
muMt  be  apeeiaOtt  pleaded,  Treadwell  t. 
Whlttler,  80  Gal.  574,  22  Pat  266,  5  L.  R.  A. 
498,  IS  Am.  St.  Rep.  176;  Bonneau  r.  Nortb 
Shore  R.  R.  Co.,  152  Cal.  415.  93  Paa  106,  12S 
Am.  St  Rep.  66;  Castlno  v.  Bltzman,  156 
Cat  587,  105  Pac.  730:  ZlbbeU  t.  S.  P.  Co., 
160  Cal.  237,  263.  116  Pac.  SIS. 

There  are  numerous  elements  wbidi  may 
enter  into  the '  whole  of  the  damage  which 
necessarily  results  from  the  Infliction  of  cer- 
tain bodily  injuriea  Among  these  is  that  of 
physical  and  mental  suffering  which  the  in- 
jured party  has  endured  and  will  endure 
from  his  Injuries  as  the  cause  (Sutherland 
on  Damages  [3d  Bd.]  i  946),  and  "it  is  not 
necessary  in  such  a  case  to  state  separately 
the  amount  of  the  loss  that  is  caused  by  each 
element  of  damage.  A  gmeral  statement  of 
the  whole  amount  of  damage  will  snffice 
when  all  the  damage  claimed  is  the  natural 
and  ordinary  effect  of  the  injurlee  allied." 
Castlno  T.  Ritzman,  supra.  In  the  case  at 
bar  the  plaintiff  himself  tesUfled  that  he  did 
not  claim  to  be  permanently  disabled  as  a 
result  of  the  Injuries  sustained  by  blm,  and 
the  testimony  brought  out  In  response  to  the 
question  here  complained  of  merely  t^ded 
to  show,  not  that  he  was  permanently  so  dis- 
abled, physically,  as  that  his  earning  power 
was  materially  deteriorated,  but  that  some  of 
his  injuries.  Influenced  to  some  extent,  it 
may  be  inferred  from  his  answer  to  tbe  ques- 
tion, by  certain  dlmatlc  conditions,  still  In- 
termittently caused  him  to  suffer  physical 
pain  and  perliape,  as  a  coDsequence,  some  de- 
gree of  mental  anguish,  an  element  which,  as 
declared,  it  was  proper  to  disclose  to  the  Jury 
under  the  general  statement  In  the  complaint 
of  the  aggregate  damage,  measured  In  money, 
directly  resulting  to  him  from  his  injuries. 

3.  The  court  overruled  objections  by  the 
defendant  to  the  following  questions  asked  of 
the  plaintiff;  the  first  referring  to  a  conversa- 
tion he  had  with  the  defendant  a  short  time 
after  the  accident:  (1)  "Old  he  say  anything 
about  be  being  in  the  habit  of  driving  at  a 
reckless  speed  through  tbe  streets  of  Red- 
ding?" (2)  "Had  you  seen  Mr.  Sallee  driving 
an  antomoblle  on  the  streets  of  Redding  pre- 
vious to  that  time?"  The  rulings  on  the 
objections  to  the  foregoing  questions  are  as- 
serted to  be  erroneous  and  the  effect  of  the 
questions  prejudicial  to  the  defendant  But, 
even  if  the  questions  were  improper,  the  an- 
swers returned  to  them  rendered  them  in- 
nocuous. To  the  first  question  the  plaintiff 
Ic  effect  replied  in  the  negative,  and  to  the 
latter  he  replied,  categorically,  in  the  aCBrma- 
tlve,  not  attempting,  however,  to  describe  the 
rate  of  speed  at  which  he  had  seen  the  de- 
fendant drive  his  machine  on  occaslonB  prior 
to  the  time  of  the  accident 

[I]  4.  BxceptlonB  10  and  U  Inrolve  an  at- 
tach upon  the  actfon  of  the  court  in  permlt- 
Uog  tl^  witness  Sbelton,  over  objections  by 


the  defendant,  t<)  say  that  he  had  never  seen 
antomobiles  driven  by  others  over  the  streets 
of  Redding  any  faster  than  the  defendant 
was  traveling  at  the  time  his  machine  collid- 
ed with  the  plaintifrs  wagon,  and  that  he 
had  seea  "other  automoUles  in  tbe  dty  of 
Redding  go  at  a  pretty  fast  rate  of  speed." 
Tbe  witness  saw  the  defendant  drivii^  his 
machine  toward  the  street  crossing  where  the 
colllsioD  happened  Just  prior  to  the  accident, 
and  had  testified  that  the  machine  was  then 
moving  '.*unu8ually  fast"  In  order  to  show 
that  he  was  capable  of  forming  an  approxi- 
mately accurate  Judgment  of  the  rate  of 
speed  at  which  the  machine  was  going,  the 
questions  now  under  consideration  were  put 
to  him.  There  was  do  impropriety  in  the 
questions  nor  in  the  testimony  brought  out 
thereby.  Their  purpose  was  not  to  qualify 
the  witness  as  an  expert  upon  the  rate  of 
speed  at  which  the  antomoblle  was  traveling 
when  the  collision  occurred  (for  the  matter  of 
Qie  speed  of  vehicles  traveling  over  the  pub- 
lic highways  does  not  involve  adentiflc  In- 
quiries),  but  merely  to  show  that  the  witness 
had  habits  of  observation  in  noting  general- 
ly the  speed  made  by  vehicles  bo  traveling, 
and  was  therefore  oompetent  to  give  a  more 
reliable  estimate  of  the  rate  of  speed  at 
which  the  machine  of  the  d^endant  was 
moving  at  the  time  of  the  accident  than  oth- 
erwise he  might  have  been.  Eramm  t. 
Stockton  ^lec.  B.  B.  Co..  186  Pac.  628. 

[I]  S.  Obvlonsly,  the  court  committed  no 
error  In  allowtaq;  tbe  witness  Bosh  to  detail 
a  conTersation  had  with  the  dettodant  subse- 
quent to  the  accident,  and  in  whldi  the  latter 
stated  <B0  the  witness  was  permitted  to  say. 
over  objection  by  the  defendant)  that,  when 
his  machine  sbnck  tbe  wagmi.  it  was  "going 
at  a  speed  of  not  less  than  15  miles  an  hour."^ 
The  admission  of  tbe  defendant  so  testified 
to  was  significant,  not  only  because  it  tended 
to  show  that  the  speed  at  which  the  defend- 
ant was  driving  his  machine  at  tbe  time  of 
the  accident  was  such  that  it  would  be  dlfil- 
cult  to  stop  It  in  a  sadden  emergency,  but 
also  by  reason  of  the  fact  that  section  463 
of  the  Municipal  Code  of  the  city  of  Redding, 
which  was  received  in  evidence,  prescribes 
a  penalty  for  driving  an  automobile  over  or 
upon  the  streets  of  said  city  at  a  greater  rate 
of  speed  than  8  miles  an  hour,  or,  when  ap- 
proaching a  crossing  of  intersecting  streets 
and  crossing  the  same,  at  a  rate  of  speed 
in  excess  of  one  mile  in  15  minutes.  There 
is  no  more  famUlar  or  better  understood  rule 
of  evidence  than  that  which  authorizes  proof 
of  the  extrajudicial  admissions  or  declara- 
tions of  a  party  against  his  own  interest  as  to 
the  matter  or  question  in  issue.  Code  Civ. 
Proc  i  1870,  subd.  2.  What  is  here  said  la 
equally  applicable  to  the  claim  of  error  noted 
in  the  exception  to  the  ruling  of  the  court 
permitting  the  plaintiff  to  state  that  the  de- 
fendant, subsequent  to  tbe  date  of  tbe  acd- 
dent.  stated  to  him  (plaintiff)  that^  was 
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"gf^DS  orer  like  speed  Umit".  and  that  he  did 
not  "blow  hla  horn"  or  give  any  other  warn- 
ing on  approaching  tile  crossing  because  "he 
nerer  thought  of  It" 

in  &  The  defendant  asked  the  witness 
Cummins,  the  owner  of  a  garage  and  a  deal- 
er In  automobiles,  a  number  of  questims  the 
purpose  of  which  was  to  secure  from  the  wlt- 
nees  his  oplniim  as  to  ttie  probable  ^ect  of  a 
oolUsion  of  an  automobile^  of  the  weight  and. 
the  power  wUfdi  ttie  defendant's  machine 
waa  shown  to  possess,  going  at  Qie  rate  of  10 
or  12  miles  an  hour,  wltb  the  rim  of  the 
rear  wfaed  of  an  ordinary  express  wagon.  The 
QoestkHis,  harliv  been  objected  to  by  the 
plalntitr,  were  disallowed,  and  the  rulings  are 
here  assigned  as  errors.  But  the  witness 
later  on  was  permitted,  without  objection,  to 
state  fully  his  opinion  aa  to  the  effect  of 
sncb  a  colllsl<m  upon  the  automobile,  and 
the  extent  of  the  damage  thus  resulting  to 
the  nuu^ine,  according  to  the  opinion  ex- 
prffised  by  him,  was  amply  sufllclent  to  show 
to  the  jury  what,  under  the  circumstances, 
would  most  likely  happen  to  the  wagon. 
Thus  it  will  be  noted  that  the  error  involved 
in  the  rulings  fcnvcloslng  answers  to  the 
qnestionB  referred  to,  conceding  but  not  de- 
ciding that  the  court  tiimby  committed  er- 
ror, was  cured. 

[I]  7.  Objection  to  the  following  question 
propounded  to  the  defendant  on  his  cross- 
examination  was  overruled,  and  the  ruling 
Is  here  spedfled  as  erroneous:  "Isn't  it  a 
fact  that  you  have  run  your  machine  through 
the  streets  of  Redding  on  numerous  occa- 
slons  at  30  and  85  miles  an  hour?"  The 
defendant  replied  to  the  question  in  the  nega- 
tive, and  whether  the  ruling  thereon  was 
rlg^t  or  wrong  need  not  be  decided,  since  the 
answer  thereto  was  manifestly  harmless  or 
without  prejudice.  The  legal  integrity  of 
some  other  rulings  of  the  court  respecting 
matters  of  evidence  is  challenged;  but  an 
examination  of  said  rulings  has  convinced  us 
that  the  criticism  directed  against  them  Is 
destitute  of  substantial  muit. 

[I]  8.  The  actl<m  of  the  court  In  giving,  re- 
fusing, and  modifying  certain  instructions  Is 
complained  of.  The  only  objection  In  this 
respect  to  wtilch  the  defendant  gives  special 
attention  in  his  briefs  relates  to  the  rejection 
of  the  instruction,  as  preferred  by  the  de- 
fendant, which  would  have  told  the  jury  that 
the  violation  of  a  statute  or  city  ordinance  es- 
tablishing a  limit  of  speed  beyond  which  ve- 
hicles of  any  kind  may  not  be  driven  over 
streets  or  public  highways  does  not  of  itself 
constitute  negligence,  but  that  an  infraction 
of  such  a  law  merely  constitute  evidence  of 
negligence  to  be  considered  by  the  Jury  in 
connection  with  other  evidence  addressed  to 
that  proposition.  The  court,  )^wever,  read 
to  the  Jury  the  Instruction  after  mo^^ring 
it,  so  that  it  declared,  in  substance,  that  the 
driving  of  an  automobile  over  a  street  in  the 
clt7  ot  Bedding  at  a  rate  of  speed  in  excess 


of  that  limited  Iqr  the  ordinance  of  said  <itj 
would  of  Itself  oonstltnte  negUgenoe  upon 
the  part  of  the  driver,  and  that  "in  sudi  case 
It  is  not  necessary  fliat  the  plaintiff  make 
any  further  showing  of  n^illgenee  on  the 
part  of  the  defendant,  in  order  to  recover,  pro- 
vided that  Budi  ne^Igenoe  is  the  ^zboate 
canse  of  the  Injiixy,"  and  provided,  farther, 
that  the  plaintiff  received  the  Injury  without 
faidt  on  hla  part 

While  It  la  undoubtedly  correct  to 
say  that  the  act  of  driving  a  Tdiide 
over  a  street  or  public  highway  beyoad 
the  speed  limit  established  Xfy  a  mnnidpal  or- 
dinance or  a  statute  mex^  constitutes  evi- 
dence of  negligence  in  eases  wbere  damage 
has  followed  the  Infraction  of  audi  an  ordi- 
nance or  law,  the  rule  in  this  state  is,  how- 
ever, that  it  la  omdualTe  evidence  of  nei^- 
gence.  Slemers  v.  VSaea,  64  CaL  418;  Dris- 
coll  V.  Market  Street,  etc.,  Ry.  Co..  07  CaL 
658.  82  Pac.  691,  33.  Am.  St  Rep.  208;  Har- 
rington V.  L.  A.  Ry.  Co.,  140  CaL  514,  619,  74 
Pac.  15,  63  L.  R.  A.  238,  98  Am.  St  Rep.  85; 
Bresee  v.  L.  A.  Traction  Co.,  149  CaL  131, 
130,  86  Paa  152,  6  L.  B.  A.  (N.  S.)  1069; 
James  v.  Oakland  Traction  Co.,  10  CaL  App. 
786,  799,  IQQ  Pac.  1082.  Therefore  the  state- 
ment that  such  an  act  Is  "of  itself  negll* 
gence,"  or  "negligence  as  a  matter  of  law," 
or  "negligence  per  se"  (equivalent  expres- 
sions). Is,  in  this  state,  strictly  correct  it 
follows  that  the  court  made  no  mistake  in 
modifying  the  instruction  in  the  respect  In- 
dicated. 

We  have  not  overlooked  the  cases  arising  la 
other  jurisdictions  (noted  in  volume  2,  {  1901, 
of  Thompson  on  Negligence),  and  to  which 
attention  has  been  directed  by  counsel  for 
the  defendant  wherein  It  is  held  that  to  coa- 
stitute  the  violation  of  a  municipal  speed  or- 
dinance negligence  as  a  matter  of  law,  such 
ordinance  must  be  pleaded,  and  that  where 
in  such  case  it  Is  not  pleaded,  proof  of  the 
existrace  and  of  the  violation  of  the  ordi- 
nance amounts  to  no  more  than  evidence 
of  negligence,  to  be  considered  with  other 
evidence  received  In  the  case  upon  that  sub- 
ject The  theory  of  that  proposition  Is,  obvi- 
ously, that  the  plaintiff,  not  having  pleaded 
the  ordinance,  does  not  rely  upon  It  as  the 
foundation  of  his  right  of  action.  The  Pile 
as  so  enunciated  and  applied,  so  far  as  we 
are  advised,  has  never  been  recognized  or  ap- 
plied In  California.  In  practical  effect  the 
rule  as  thus  enunciated  would  leave  to  the 
determination  of  the  plaintiff,  primarily,  the 
question  whether  the  violation  of  such  an 
ordinance  Is  negligence  per  se  or  only  evi- 
dence of  negligence.  Manifestly,  the  viola- 
tion of  a  municipal  ordinance  fixing  the  limit 
beyond  which  vehicles  may  not  be  driven 
over  the  streets  of  a  city  is,  no  Iras  than  the 
violation  of  a  goieral  act  of  the  Leglshttore 
upon  the  same  subject  neglig^ice  at  a  nwt- 
ter  of  lata.  The  only  distinction  whidi  can 
be  discerned  between  an  ordinance  and  a 
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8en«ra]  ftatato  of  ttw  itato  dMlliig  nith  pre- 
daely  the  Btme  isbject,  so  far  as  Is  conceni- 
tbe  effect  at  the  Tlolatlon  thereof,  lies  la 
the  proposltloii  that  In  Qi»  one  ease,  as  a 
general  rule,  the  conrts  most  acq  aire  knowl- 
edge of  the  existence  of  the  local  regulation 
by  means  of  affirmative  proof  thereof,  while 
in  tbe  other  the  courts  presumptiTely  know 
and  must  take  Jvdidal  oosnlsance  of  its  ex> 
Istenoe.   Bat  non  constat  that  the  violation 
of  ttke  ordinance  does  not  constitate  n^tll* 
gence  per  se  merely  because  the  court  In  a 
case  in  which  the  Question  could  arise  has 
not  acquired  knowledge  in  a  comi>etent  wb7 
of  the  existence  of  the  ordinance.    The  re- 
sult of  the  want  of  such  knowledge  by  the 
court  would  only  be  to  deprive  It  of  the  au- 
thority or  right  to  announce  to  the  Jury  that 
such  violation  Is  negligence  as  a  matter  of 
law.    The  rale  adopted  and  followed  in  this 
state  appears  to  be  the  more  logicaL  It  does 
not  stop  to  make  InQuiry  as  to  the  particular 
nature  of  the  negligence  of  which  the  defend- 
ant has  been  guilty,  and  which  has  directly 
caused  the  damage  complained  of,  bat  au- 
thorizes the  plaintiff,  where  he  relies  for  a 
recovery  upon  an  act  constituting  negUgenoe 
as  a  matter  of  law,  to  prove  the  act  under  bis 
general  allegations  of  negl^ence.    In  other 
words.  If  the  negligence  which  was  the  proxi- 
mate cause  of  the  injuries  complained  of  con- 
sisted of  the  violation  of  a  municipal  ordi- 
nance prescribing  a  maximum  limit  at  which 
vehicles  may  be  driven  npon  the  streets  of  a 
city,  then  the  plaintiff  must  first  Invest  the 
court  with  knowledge  of  the  existence  of 
such  ordinance,  which  he  may  do  without 
having  specially  pleaded  It,  and  then  he  may 
make  proof  of  its  violation  by  the  defendant 
in  support  of  the  general  allegations  of  neg- 
ligence contained  in  his  complaint 

[10]  9.  The  next  assignment  involves  the 
question  of  the  safl]<daicy  of  the  evidence  to 
Justify  and  support  the  verdict. 

The  evidence  is  in  sharp  conflict  upon  the 
question  whether  the  defendant's  negligence 
was  the  sole  proximate  cause  of  the  damage, 
or  whether  the  plaintiff  himself,  by  the  man- 
ner in  which  he  was  driving  his  wagon,  was 
BO  culpably  careless  as  to  have  been  the  di- 
rect cause  thereof.  In  this  state  of  the  evi- 
dence, It  is  not  of  course,  up  to  a  reviewing 
court  to  say  on  which  side  tbe  truth  of  the 
matter  lies.  The  plaintiff  testified  that  be 
was  driving  his  honte  in  an  ordinary  trot  on 
California  street  and  going  north;  that  the 
defendant,  when  he  finst  noticed  him,  was 
driving  his  machine  on  the  left-hand  or  wrong 
side  of  Yuba  street,  going  west;  that  the  de- 
fttidant  was  driving  at  a  very  raidd  rate  of 
■peed-^e  judged  at  about  the  rate  of  2B 
mllea  an  hour— that  when  he  first  mw  the 
madilne  It  was  approachli^  the  intersection 
of  the  streets  above  named  as  he  was  mak- 
ing the  same  crossing.  **I  had  no  Chance  to 
do  anythfaig  at  all,"  he  oonttained,  *'didn*t 
have  •  chance  to  Jump  oat»  or  jump,  or  noth- : 


lug,  and  ti»e  machine  strode  me  and  mat  me 

faito  tbe  air."  He  was  thrown  to  tbe  pave> 
ment,  striking,  as  before  stated,  on  his  head 
and  shouldna.  He  arose  but  immediately 
fell  to  the  ground  again  in  an  nnconsdous 
condition,  from  which  he  was  not  revived 
until  after  having  been  removed  to  a  drug 
store  near  by  and  treated  by  a  ^>ctor,  who 
hastened  to  be  near  the  scene  of  the  accident 
when  it  occurred.  He  testified  that  the  de- 
fendant did  not  sound  his  horn  or  give  any 
other  warning  on  approaching  the  crossing. 
He  fnrtber  declared  that,  in  the  course  of  a 
conversation  with  the  di^endant  a  day  or 
so  after  the  accident,  the  latter  admitted 
that,  when  his  machine  struck  the  plaintiff's 
wagon,  he  was  drivlim  It  "pretty  fast"— that 
he  was  "going  over  the  speed  limit"  The 
defendant  farther  stated  to  the  plaintiff  lo 
that  conversation,  so  the  latter  declared,  that 
the  reason  he  did  not  "blow  bis  horn"  was  be- 
cause "he  never  thought  about  it" 

The  witness  Bush  testified  that  the  defend- 
ant, some  days  after  the  mishap,  admitted  to 
him  that,  when  the  collision  occurred,  he  was 
driving  his  machine  beyond  the  speed  limit 
as  fixed  by  the  ordinance. 

Other  witnesses,  who  were  near  tbe  scene 
of  the  collision  when  It  took  place,  testified 
that  the  machine  was  moving  at  a  very  rapid 
rate  of  speed;  some  of  them  saying  that, 
while  they  could  hardly  approximate  the  rate 
they  could  say  that  the  machine  was  going 
"unusually  fast,"  while  others  fixed  the  speed 
at  which  the  machine  was  going  at  between 
12  and  15  miles  an  hour.  And  some  of  the 
same  witnesses  corroborated  the  plaintifTs 
testimony  that  no  warning  was  given  by  the 
defendant  as  he  was  nearing  and  in  tbe  act 
of  crossing  the  intersection  of  the  two  streets. 

Readily  it  will  thas  be  seen  that  there  was 
sufficient  testimony  presented  by  the  plaintiff 
to  Justly  warrant  the  Jury  in  finding  that  the 
collision  was  precipitated  wholly  through  tbe 
negligence  of  tbe  defendant,  and,  as  stated, 
with  this  finding  we  are  not  Justified  in  inter- 
fering, notwithstanding  that  the  defoidant's 
testimony,  cwroborated  to  some  extent  by 
that  of  other  witnesses,  called  by  him,  would 
amply  have  sustained  the  conidaslon  that  the 
defendant  was  not,  at  the  time  of  the  colli- 
sion, driving  bis  machine  at  an  enessive  rate 
of  speed,  measored  either  by  the  terms  of 
the  ordinance  or  otherwise,  that  the  plain- 
tiff carelessly  drove  in  to>nt  of  the  machine, 
and  that  hut  for  sucdk  carelessnees  the  ac^ 
dent  would  not  have  occurred. 

[11, 1Z)  10;  It  is  lastly  contended  that  the 
amount  of  the  danuiges  awarded  by  tbe  Jnzy. 
when  compared  to  tbe  diaracta-  and  extent 
ot  the  intnrles  sustained  by  tbe  plaintiff,  is 
so  excessive  as  irresistibly  to  lead  to  the  con- 
clnslon  that  the  verdict  was  the  result  of 
passion  or  prcdndice.  While  it  Is  to  be  con- 
ceded thst  the  injuries  sulfered  by  ttu  platak- 
tiff  were  not  shown  to  be  of  a  very  seriom 
nature  still  we  cannot  say  that  the  award  of 
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dnniagae  li  m  excesslTe  as  to  Indtette  tbat 
tbe  jmy.  In  comriderlng  the  evidence  relating 
to  tliat  feature  of  the  case,  and  In  reaching  a 
cfHKlnrion  thereon,  were  Influenced  by  pas- 
sion or  prejudica  It  has  been  repeatedly 
said  by  the  courts  as  well  as  the  text-writers 
that,  'In  actions  for  personal  torts,  the  law 
does  not  attempt  to  fix  any  precise  rules  for 
the  admeasurement  of  damages,  but,  from 
the  neceulty  ot  the  case^  leaves  their  assess- 
m&it  to  the  good  sense  and  unbiased  judg- 
ment of  the  Juty."  and  that  tbe  app^te 
courts  "will  not  Interfere  in  such  cases,  un- 
less the  amount  awarded  Is  so  grossly  ezces- 
slTc  as  to  shock  the  moral  sense  and  raise  a 
reasonaUe  presnmptlon  that  the  jury,  In 
reaching  their  verdict,  were  actuated  by  pas- 
sion or  prejudice."  Aldrlch  v.  Palmer,  94 
CaL  613;  Wheaton  t.  North  Beach  A  Mission 
B.  B.  Co^  8ft  OaL  690;  WUson  v.  Fitch,  41 
CaL  386;  Harris  t.  Zanone,  93  OaL  68;  28 
Pac.  845 ;  Morgan  t.  S.  P.  Co.,  96  Cat.  601. 
30  Pac  eOl;  MarahaU  t.  Taylor,  96  CaL  65, 
03,  82  Pae.  867,  85  Am.  St  B«p.  144;  How- 
laud  T.  Oakland  0.  St  By.  Co.,  UO  CaL  613, 
42  Pac.  088;  lianlgan  Neely,  4  App. 
760,  772,  89  Pac.  441;  Glare  Saenunepto 
Elec,  etc.,  Co.,  122  GaL  604.  66  Faa  826; 
James  t.  Oakland  Ttactlon  Co.,  10  CaL  App. 
785.  799,  103  Paa  1082. 

[IS]  The  evidence  shows  that  the  plain- 
tiff, while  not  confined  to  his  bed  or  home 
during  any  period  of  time  after  he  was  in- 
jured, was  nevertheless  Incapacitated  for  tbe 
proper  performance  of  bis  accustomed  duties, 
for  which  he  received  as  compensation  the 
sum  of  $70  per  month,  for  a  period  of  nearly 
two  montba  It  further  ahows  that  for  a 
period  of  a  year  from  and  after  the  accident 
be  at  times  suffered  pain  in  the  shoulder 
wblch  was  Injured  as  a  result  of  the  collision. 
Considering  this  evidence,  we  do  not  feel 
justified  In  saying  that  the  verdict  Is  ezcee- 
sive.  or  BO  far  beyond  a  just  admeasurement 
of  the  damages  suffered  by  the  plaintiff  as 
to  warrant  tbe  presnmptlon  that  it  was 
brought  about  otherwise  than  by  a  conscien- 
tious consideration  of  the  facts  the  jury. 
It  is  true  tbat  it  can  hardly  be  said  that  the 
plaintiff  suffered  any  very  serious  detriment 
in  so  far  as  is  concerned  the  loss  of  wages 
earned  in  the  performance  of  the  labor  to 
whidi  be  had  customarily  applied  himself; 
but,  as  the  Supreme  Court  says  In  tbe  case 
of  Clare  v.  Sac  Elec.,  etc..  Go.,  122  CaL  504, 
55  Pac.  326,  "compensation  for  personal  in- 
juries is  not  dependent  upon  the  cutting  off 
or  diminution  of  wages  by  reason  of  the  In- 
jury, nor  la  the  amount  thereof  measured  by 
the  amount  of  Income  or  wages  lost"  The 
rule  Is,  in  brief,  that  the  jury  miut  take  into 
consideration  all  the  elements  of  damage 
shown  by  the  proofs  and  apply  tbelr  best  and 
faoneet  judgment  in  tbe  ascertainment  of 
■vtbat,  under  all  tbe  evidence,  would  be  just 
compensatory  relief.   This,  we  must  assume 


from  the  state  of  the  wUeafie  and  tbe  mall 
amount  (compared  to  the  son  soed  fait 
awarded  to  the  plaintiff,  U  predMlr  what 
tbe  jury  did  tn  tills  case. 

We  bave  found  no  just  cause  for  dlstnrb- 
ing  the  verdict  for  any  of  tbe  reasons  asalgn- 
ed,  and  the  Judgment  and  order  are  tlwcefors 
affirmed. 


We  concur: 
MXTT,  J. 


CBIPMAN,   P.   I.t  BUB- 


PABR  V.  BAEB  et  aL   fClv.  1289.) 

(EHstriet  Conre  of  AppeaL  First  District,  Clip 
ifomia.   March  16»  1914.) 

1.  Master  aitd  Sbuvant  ({  86*)— Goimucr 
or  Employvknt— Action  bt  Bkp£ot£. 

Plaintiff  was  employed  for  a  year  uniler 
a  written  contract  to  sell  goods  for  defendants, 
and  during  the  year  defendsiits  wrote  to  plain- 
tiff dismiflsing  him  for  inability  to  sell  the 
goods,  to  which  plaintiff  replied,  calling  atten- 
tion to  his  contract,  and  stating  that  ne  had 
fully  carried  it  oot,  and  therefore  could  not  ac- 
cept tbe  discharge,  and  awaited  briber  instroc- 
tions.  Defeodants  reiAied,  stating  tbat  the 
partner  who  had  dismissed  plaintiff  was  In  En- 
rope,  and  they  must  stand  by  bis  action,  bat 
were  prepared  to  give  plaintiff  another  oppor- 
tunity, on  condition  Uiat  the  written  contract 
between  them  he  considered  void,  to  which  plain- 
tiff replied  that  he  would  not  accede  to  their 
suggestion,  and  that  "yon  are  Ufain  advised  that 
I  am  still  In  your  employ  and  await  your  in- 
structions," to  which  defendants  replied  tlimt 
"the  firm  will  consent  to  give  you  another  show, 
and  should  you  make  good  nobody  will  be  more 
pleased  than  ourselves,"  and  fnrtiier  nrged  him 
to  push  the  trade.  Plaintiff  was  afterwaids  dis- 
charged, and  sues  upon  the  contract  to  recover 
his  salary  for  the  time  during  which  the  above 
oegotiationa  took  place.  BM,  tbat  plaintiff 
could  maintain  an  action  on  the  contract,  nnder 
the  rule  permitting  a  recovery  for  salary  under 
a  contract  of  employment,  where  there  is  a 
reasonable  doubt  whether  be  should  sue  oa  the 
contract,  or  sue  for  damages  Cor  a  breadi  ttme- 
of  by  wrongful  discbarge. 

[Ed.  Note.— For  other  caseL  ne  Master  and 
Servant,  Gent  Dig.  if  12.  42 ;  Dec.  Dig.  i  36.*] 

2.  Afpuz.  and  Ebbos  (S  171*)— Adhebino  to 
Theory  Below. 

Where  the  case  was  tried  on  the  merits  ts 
an  action  for  salary  due  under  a  contract  o( 
employment,  without  regard  to  whether  it  should 
have  been  brought  on  t^e  contract  or  as  an  ac- 
tion for  damages  for  breach  thereof,  the  judg- 
ment for  plaintiff  should  not  be  reversed  be- 
cause of  any  defect  in  tbe  form  of  tbe  action. 

[Ed.  Note.— For  other  cases,  see  Aroeal  aod 
Error,  Cent  Dig.  H  1053-1068,  lOOOoBT, 
U61-1165;  DecDffim.*! 

Appeal  from  Superior  Court,  Alameda 
County ;  F.  B.  Ogden,  Judge. 

Action  by  B.  E.  Parr  against  John  Doe 
Baer  and  others.  From  a  judgment  for  plaio- 
tlff.  defendants  appeaL  Affirmed. 

D.  Hadseil.  of  BeAdey,  for  qiptiOaDti. 
L.  S.  Melsted,  of  San  Frandaoo^  for  leqmnd- 

ent 

RICHARDS.  J.  This  Is  an  appeal  from  i 
judgment  in  plaintiff's  favor  tor  tbe  sum  of 
$418.81  and  costs  of  suit,  in  an  action  brouj^ 


•ror  other  casw      mum  topis  and  McUoa  NUUBSa  la  Dm.  Dli.  a  Am.  Dla.  Key-No.  SkIw  *  Rep'r  Indeut 
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to  reooTer  said  ram,  alleged  to  be  doe  as  sal- 
az7  under  a  ooatmct  for  tlie  emidoyment  of 
plaintiff  by  the  dtfendants  for  one  year. 

The  defense  presented  by  tbe  defendants 
at  tbe  trial,  and  urged  hae  as  the  principal 
ground  for  rereisal  of  the  Judgment,  Is  that 
the  plaintiff  was  discharged  by  defendants 
during  the  term  of  said  contract,  and  that, 
this  being  an  action  for  the  salary  due  upon 
the  contract  of  employment  after  such  dls- 
efaai«e^  instead  of  an  action  for  damages  by 
reason  of  his  discharge,  the  plaintiff  was  not 
entitled  to  recover  in  this  case,  but  should 
be  relegated  to  his  ronedy  in  the  appr(q)rlate 
form  of  aetioD.  The  tacts  constituting  and 
surrounding  the  alleged  discharge  of  the 
plalntifC  and  his  admitted  employment  are 
substantially  these: 

The  defendants  are  a  firm  of  New  York 
mert^nts  selling-  goods  in  CaUfornia  through 
orders  taken  by  traveling  agents,  of  which 
the  plaintiff  became  one  under  a  written  con- 
tract of  employment  for  a  year,  dated  March 
22,  1909.  Not  long  after  his  engagement  the 
plaintiff  began  receiving  letters  from  the  do- 
fen  da  nta  urging  greater  efficiency,  and  com- 
plaining as  to  the  number  and  value  of  or- 
ders taken.  On  May  17,  1909.  tbe  plaintiff 
received  a  letter  from  the  senior  member  of 
the  firm  reiterating  tbese  complaints,  and 
saying  in  the  course  of  their  recital:  "Under 
these  circumstances  we  regret  that  we  have 
to  discharge  you."  Tbe  letter  ended  with  a 
request  that  the  plaintiff  would  return  the 
$70  expense  money  "you  have  now  on  hand." 
To  this  letter  the  plaintiff  replied,  calling  the 
attention  of  the  firm  to  his  contract  of  em- 
ployment for  one  year,  and  declaring  that  he 
bad  fully  carried  it  out  on  his  part,  and 
stood  ready  and  wllUitg  to  fulfill  it  to  its 
completion,  and  closing  with  the  statement: 
"I  cannot,  therefore,  accept  such  discharge 
as  named  in  your  letter,  and  await  your 
further  instructions."  To  this  letter  the 
plaintiff  received  no  reply,  and  hence  on  June 
21,  1909.  sent  another  letter  to  the  defend- 
ants, inclosing  a  copy  of  the  former  one,  and 
again  repeating  that  he  stood  ready  and  wlU- 
iDg  to  fulfill  his  contract,  and  awaited  their 
iDstructiotts.  To  this  letter  the  plaintiff  re- 
ceived a  reply  from  another  member  of  the 
firm,  stating  that:  "Mr.  Max  Baer,  who  dis- 
missed you  from  our  employ.  Is  at  present  in 
Europe,  and  we  therefore  must  stand  by  his 
discharge.  We,  however,  are  prepared  to 
give  you  another  test  and  try  yon  once  again, 
but  only  on  condltloo  that  our  contract  of 
March  22  Is  considered  null  and  void;  and 
If  your  further  efforts  prove  satisfactory  we 
win  endeavor  to  influence  our  Mr.  Max  Baer 
to  reinstate  you."  To  this  letter  the  plain- 
tiff wrote  a  reply,  expressing  his  inability  to 
see  any  reason  why  the  contract  should  be 
altered  or  abrogated,  and  ending:  "You  are 
■gain  advised  that  I  am  still  in  your  employ 
and  await  your  instnictionB.'*  To  this  letter 


the  plaintiff  rec^ved  from  Mr.  Max  Baer  a 
reply,  stating  that  "the  firm  will  consent  to 
give  you  another  show,  and  should  you  make 
good  nobody  will  be  more  pleased  than  our- 
selves," and  ending:  "Take  the  San  Fran- 
cisco trade  thoroughly  in  hand  and  try  to  do 
the  right  thing  for  the  house  you  represent." 
In  October  the  plaintiff  was  discharged, 
whereupon  he  brought  this  action  upon  his 
contract  to  recover  his  salary  during  the 
period  of  the  above  correspondence. 

It  is  the  appellants'  contention  that  it  ap- 
pears from  the  foregoing  tacts  and  corres- 
pondence that  the  plaintiff  was  unequivocal- 
ly discharged  by  the  defendants  on  May  22, 
1909,  and  hence  that  his  only  available  rem- 
edy was  by  an  action  for  damages  for  the 
breach  of  his  contract  of  employment  by  his 
dlsdiarge,  and,  this  not  bohig  that  fonn  of 
action,  he  cannot  recover. 

[1]  From  the  foregoing  facts  and  corres- 
pondence, however,  we  are  not  prepared  to 
say  that  the  plaintiff  was  bound  to  consider 
his  alleged  discharge  of  May  22d  to  be  eltlier 
unequivocal  or  final.  He  evidently  did  not  so 
consider  or  accept  it,  even  though  in  one  of 
Ms  replies  he  did  speak  of  it  as  a  discharge; 
and  since  his  insistence  that  he  was  not  dis- 
charged resulted  In  the  apparent  withdraw- 
al of  the  defendants  from  their  position,  and 
In  the  continuance  of  the  plaintiff  in  his  em- 
ployment under  his  contract,  we  think  this 
case  comes  fairly  within  the  rule  laid  down 
in  the  cases  of  Stone  v.  Bancroft,  permitting 
a  plaintiff  to  recover  in  an  action  for  his  sal- 
ary due  upon  his  contract  of  employment 
whenever  there  is  room  for  a  reasonable 
doubt  as  to  which  form  of  remedy  he  should 
seek.  Stone  v.  Bancroft.  112  Cal.  6K2,  44 
Pac.  1068;  Stone  v.  Bancroft,  139  GaL  78. 
70  Pac.  1017,  72  Pac  717.  And  wo  are  all 
the  more  inclined  to  apply  the  rule  to  this 
case  since  it  appears  that  the  whole  subject 
of  plaintiff's  effort  and  ability  to  find  other 
employment  during  the  period  of  Interruption 
was  gone  Into  on  the  trial,  and  since  the 
court  reduced  the  amount  of  the  plaintiff's 
recovery  in  the  sum  of  $14  shown  to  have 
been  earned  by  him  in  some  other  work  dur- 
ing that  period. 

[2]  The  action  having  been  thus  treated 
upon  the  trial  as  one  to  recover  what  was 
actually  and  justly  due  to  plaintiff  without 
respect  to  the  form  of  the  action,  we  think  the 
reasoning  of  Mr.  Justice  McFarland  in  the 
case  of  Kurtz  v.  Forquer  Is  capable  of  exact 
application  to  the  case  at  bar,  and  that,  the 
case  having  been  tried  upon  its  merits  with- 
out regard  to  its  form,  the  Judgment  should 
not  be  reversed  for  any  alleged  defect  In  form 
In  no  way  affecting  the  merits  of  the  case. 
Kurtz  V.  Forquer,  94  6a.L  91,  29  Pac.  413. 

The  Judgment  la  affirmed. 

We  concur:  LBNNON,  P.  J.;  EBBBI- 
GAN.  J. 
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PBOPLB  T.  BUDD.   (Or.  22a) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  March  17.  1914.) 

1.  Indicthknt  and  Infobuatioh  (8  3*)— Of- 
vbnses  undeb  juvenils  coubt  act— psac- 

TIOI. 

Pen.  Code,  {  682,  requiring  everj  public 
offenee  to  be  proeecDtea  by  indictment  or  infor- 
mation, except  enumerated  offenses,  includiug 
misdemeanors,  of  which  jurisdiction  has  been 
conferred  on  enperior  conrts  sittiug  as  juvenile 
courts,  without  providing  any  mode  of  procedure 
as  to  the  excepted  cases,  does  not  authorize  a 
trial  by  the  superior  court  sitting  as  a  juvenile 
court,  on  a  complsint  filed  for  the  mtedemeanor 
which  the  JuvenUe  Court  Act  (St.  1911,  p.  672, 
!  20)  defines,  though  Code  Civ.  Proc.  §  187,  pro- 
vidibg  that  a  court  having  jurisdiction  ma; 
adopt  any  suitable  mode  therefor  conformable 
to  the  spirit  of  the  Code,  if  applicable,  sppUes 
only  to  those  cases  where  no  course  of  proceed- 
ing is  pointed  out  by  the  Code  or  some  statute, 
and  the  prosecution  must  be  by  indictment  or 
information,  as  provided  by  Penal  Code,  S  SSS, 
notwithstanding  section  889,  which  refers  only 
to  accusations  for  removal  of  officers. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and^Information.  Cent  Dig.  ({  9-23 ;  Dec.  Dig. 

2.  Statutes  (88  76,  87*)  —  Spbciai.  Laws  — 
Pbacxicb  in  Coubts. 

Pen.  Code,  S  682,  subd.  4.  added  by  St  1911, 
p.  668,  if  construed  as  authorizing  prosecutions 
on  complaint  filed  in  the  superior  court,  charg- 
ing misdemeanors  of  which  jurisdiction  ia  con- 
ferred on  superior  courts  sitting  as  juvenile 
eonrt^  while  section  888  provides  for  prosecn- 
tions  in  the  superior  court  on  indictment  or  in- 
formation, contravenes  C^onst  art  4,  {  25,  subd. 
8,  prohibiting  special  laws  regulating  tiie  prac- 
ace  of  courti  and  lubdivislon  83,  prohimting 
special  laws  when  a  general  law  can  bs  m^e 
applicable. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8{  77^-78%,  87,  96;  Dec.  Dig.  sl 
76,  87.*] 

3.  INVANTS    (S  20*)— jTnrENHJB  COUBT  ACT— 

JmiSDionoN. 

The  Jnvenlle  Conrt  Act  (St  1811.  p.  658) 
confers  on  the  snperiof  court  jurisdiction  of  of- 
fenses created  by  law,  and  does  not  create  a 
new  court  distinct  from  that  of  the  superior 
conrt,  and  the  LegisUtnre  may  not  adopt,  for 
the  prosecution  of  such  t^naea,  a  procednre  ma- 
terially different  from  that  prescribed  by  the 
Constitution  and  statutes  for  the  prosecution  of 
criminal  offenses  in  the  superior  courts. 

[£d.  Note.— For  other  cases,  B«e  Infants,  dent 
Dig.  J  20;  Dec  Dig.  {  20.*^ 

Appeal  from  Superior  Court,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

George  Bndd  was  c<nivlcted  of  crime,  and 
be  appeals.  Reversed. 

B.  Platnauer,  of  Sacramento,  for  appellant 
U.  8.  Webb.  Attj.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

HABT,  J.  The  defendant  was  convicted, 
under  the  proTlsions  of  section  26  of  the  stat- 
ute of  1911,  designated  and  known  as  the 
"Juvenile  Court  Law"  (Stats.  1911,  pp.  658- 
672),  of  the  crime  of  "encouraging,  causing, 
and  oonttlbntlDg  to  the  dependency"  of  one 
Uamle  Giannlattado,  a  female  person,  under 
the  age  of  21  years. 


This  appeal  Is  brought  to  this  ooort  by  (be 
defendant  from  the  judgment  and  the  order 
denying  his  motion  for  a  new  trial. 

The  document  chai^ng  the  oftttise  for 
which  the  defendant  was  prosecuted,  and  of 
which  he  was  adjudged  gnllty,  is  an  ordi- 
nary complaint  or  deporition,  verified  before 
the  county  clerk,  and  not  snbscribed  to  by 
the  district  attorney. 

At  the  time  fixed  for  his  arraignment,  the 
defendant  demurred  to  said  complaint  upon 
both  general  and  special  grounds,  and  at  the 
same  time  moved  to  set  aside  said  complaint 
upon  the  gronnds:  (1)  That  before  the  filing 
thereof  the  defendant  had  not  t>een  legally 
committed  by  a  magistrate;  (2)  that  said 
complaint  Is  not  subscribed  by  the  district 
attorney  of  the  county.  The  court  overmled 
the  demurrer  and  denied  the  motion  to  set 
aside  the  complaint 

[1  ]  .The  first  point  made  of  the  several  up- 
on which  the  defendant  relies  for  a  reversal 
Is  that  raised  by  the  motion  to  set  aside 
the  complaint,  vis.:  That,  prior  to  the  time 
of  the  filing  of  that  document,  be  had  not 
been  legally  committed  by  a  magistrate  for 
the  offense  of  which  he  Is  therein  accused, 
and  that,  therefore,  the  court  conld  not  and 
did  not  acquire  jurisdiction  to  try  blm  tor 
said  crime. 

In  the  case  of  Gardner  v.  Superior  Oourt, 
19  Cal.  App.  548,  126  Pac.  501,  the  precise 
point  thus  presented  was  passed  upon  by  the 
District  Court  of  Appeal  of  the  second  dis- 
trict, in  an  application  for  a  writ  of  prohibi- 
tion to  restrain  the  superior  court,  sitting  as 
a  juvenile  court  of  Los  Angeles  county,  from 
proceeding  further  In  the  trial  of  the  peti- 
tioners, who  were  chai^^,  by  a  complaint 
such  as  the  one  here,  with  the  same  offense 
as  that  with  which  the  defendant  in  the 
case  at  bar  la  charged.  Mr.  Justice  Shaw, 
of  that  court,  prepared  the  opinion,  and, 
while  denying  the  writ  on  the  sole  grouud 
that  there  was  available  to  the  petltlonen  an 
adequate  remedy  in  the  ordinary  course  of 
law,  held  tbat,  in  cases  arising  under  section 
26  of  the  Juvenile  conrt  law,  it  was  Impera- 
tively necessary  that  the  usual  procedure 
prescribed  for  the  prosecatlon  of  f^nles  or 
Indictable  misdemeanors  should  be  followed— 
that  Is,  tbat  the  prosecntton  of  such  cases 
should  either  be  by  indictment  or  by  Infor 
matlon,  after  a  preliminary  examination  of 
the  charge  before  and  commitment  by  a 
maglBtrat&  The  oidnkm  in  that  case  satls- 
ftetorily  answers  the  argument  al  the  Attor- 
ney General  In  support  of  the  course  adopted 
In  this  case.  We^  therefore,  approve  the  re- 
sult arrived  at  In  said  caae  as  to  the  point 
under  consideration  and  the  reasoning  lead- 
ing thereto,  and  adopt  the  following  portions 
of  the  opinion  tberela  as  a  part  of  the 
ion  ber^: 

"Section  26  of  the  Jnvenlle  court  act,  wbldi 
defines  the  misdemeanor  In  question,  pro- 
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Tides  that  the  Juvenile  court  shall  have  Ju- 
risdiction of  all  such  misdemeanors.*  Sec- 
tion 682  of  the  Penal  Code  provides:  'Every 
public  offense  must  be  prosecuted  by  Indict- 
ment or  Information,  except:  1.  Where  pro- 
ceedings are  had  for  the  removal  of  dvll 
officers  of  the  state.    2.  Offenses  arising  in 
the  militia  when  In  actual  service,  and  In  the 
land  and  naval  forces  In  time  of  war,  or 
wbich  the  state  may  keep,  with  the  consent 
of  Congress,  In  time  of  peace.    3.  OCCenaes 
tried  In  justices  and  police  courts.    4.  All 
misdemeanors  of  which  Jurisdiction  baa  been 
conferred  upon  superior  courts  sitting  as  Ju- 
venile courts.'    Subdivision  4  was  added  by 
the  amendment  of  1911.   It  is  under  and  by 
virtue  of  this  last  subdlvidon  of  section  682 
that  respondents  claim  the  right  to  prosecute 
the  petitioners  upon  the  complaint  filed  in  the 
superior  court    Petitioners,  however,  con- 
tend that  the  exception  provided  by  subdi- 
vision 4  is  unconatitnttonal,  in  that  it  is  re- 
pugnant to  subdivisions  3  and  33  of  section 
25,  article  4  of  the  Constitution,  which  pro- 
vide:  'The  Legislature  shall  not  pass  local 
or  spedai  laws  In  any  of  the  following  enu- 
merated eases,  that  Is  to  say:    •    «  • 
Third.  Begulatlng  the  practice  of  courts  of 
Justice.    •    •    •    Thirty-Third.  In  aU  other 
cases  where  a  general  law  can  be  made  ap- 
plicable.*   While  section  682  provides  that 
every  public  oftense,  except  those  enumerated 
in  subdivisions  1,  2,  3,  and  4,  must  be  prose- 
cuted by  indictment  dr  Information,  It  does 
not  make,  or  purport  to  make,  any  provision 
for  the  prosecution  of  cases  falling  within 
the  enumerated  exceptions.    The  section  la 
permissive  in  declaring  that  such  prosecu- 
tions need  not  be  by  indictment  or  informa- 
tion, but  it  does  not  in  terms  forbid  the 
same,  or  define  any  other  mode  of  practice 
for  the  cases  so  excepted.   Other  sections  of 
the  Code,  however,  prescribe  the  pleadings 
and  procedure  to  be  followed  in  cases  classed 
as  1,  2,  and  3,  but  nothing  'In  the  juvenile 
act.  nor  In  the  Penal  Code,  other  than  sec- 
tion 888  thereof,  purports  to  provide  a  pro- 
cedure for  the  prosecution  of  the  misdemean- 
or with  which  petitioners  are  charged.  While 
section  1426  of  the  Penal  Code  authorizes 
the  prosecution  of  misdemeanors  in  jus- 
tices' courts  upon  a  verified  complaint,  we 
Bnd  no  like  provi^on  which  in  terms  author- 
izes a  prosecution  in  the  superior  oourt  upon 
such  pleading.  Hence  it  follows  that  if  it 
cannot  be  prosecuted  by  indictment  or  in- 
fomiation*  as  provided  by  section  888,  the 
law  In  terms  makes  no  provision  for  the  trial 
of  such  cases.    Assuming  that  section  187 
of  the  Code  of  Civil  Procedure  applies,  which 
application  may  be  doubted  under  section  31 
of  the  Code  of  Civil  Procedure,  neverthe- 
less the  provision  therein  that  a  court  vested 
with  jurisdiction  to  try  a  case  may  adopt 
any  suitable  mode  therefor  conformable  to 
the  spirit  of  the  Code  Is  limited  to  those  cas- 
es where  no  course  of  procedure  is  pointed 
out  l9  the  Oode  or  some  statute.  Section 


888  speciflcally  iwlnta  out  and  designates  a 
complete  mode  of  procedure.  It  expressly 
provides  that  'AU  public  offenses  triable  In 
the  superior  courts  must  be  prosecuted  by  In- 
dictment or  information,  except  as  provided 
in  the  next  section,'  which  next  section  re- 
fers to  accusations  filed  in  the  superior  court 
for  the  removal  of  officers  In  accordance  with 
sections  758  and  769,  Penal  Code. 

[2]  "In  our  opinion,  subdivision  4  of  sec- 
tion 682  cannot  be  constnled  as  authorizing 
the  prosecution  and  trial  of  petitioners  on  a 
verified  complaint  filed  In  the  superior  court 
Moreover,  such  interpretation  given  the  sec- 
tion would,  In  our  Judgment,  render  It  re- 
pugnant to  subdivision  3  of  section  2S,  arti- 
cle 4  of  the  Constitution,  prohibiting  the  Leg- 
islature from  passing  special  laws  'r^ulat- 
Ing  the  practice  of  courts  of  Justice,'  as  well 
as  render  it  obnoxious  to  subdivision  33  of 
said  section,  which  prohibits  the  passage  of 
a  special  law  'where  a  general  law  can  be 
made  applicable.'  Not  only  does  a  general 
law  exist  (section  888),  wlilch  Is  applicable  to 
the  prosecution  of  all  misdemeanors.  Juris- 
diction of  which  is  vested  in  the  superior 
courts,  but  the  provision  accepting  the  Inter- 
pretation of  subdivision  4,  section  682,  as 
construed  by  respondents  to  authorize  a  pros- 
ecution of  misdemeanors  arising  under  sec- 
tion 26  of  the  Juvenile  act  by  complaint.  Is 
an  attempt  to  provide  and  apply  to  such  cas- 
es a  special  and  different  procedure  than 
that  prescribed  by  general  law  for  the  prose- 
cution of  like  misdemeanors  triable  in  the 
superior  court  In  the  present  case  there  Is 
no  conceivable  reason  why  the  prosecution  of 
the  miademeanor  in  question  should  not  be 
subject  to  the  general  rules  In  regard  to 
pleadings  and  procedure  made  applicable  to 
all  misdemeanors  triable  In  the  superior 
court  City  of  Tulare  v.  Hevren,  126  CaL 
226,  58  Pac.  530.  •   In  the  Mills  Sing 

Case,  13  Cal.  App.  740,  110  Pac.  694,  this 
court  Bald:  *Tbe  Juvenile  act  making  the  of- 
fense under  consideration  triable  in  the  su- 
perior court,  section  888  of  the  Penal  Code 
applies,  which  pro\-ldes  that  all  public  of- 
fenses triable  In  the  superior  court  must  be 
prosecuted  by  indictment  or  Information,  ex- 
cept as  to  accusations  for  the  removal  of 
certain  officers.  Section  809  of  the  Pena] 
Code  directs  the  filing  of  an  information 
after  commitment  by  a  magistrate,  and  sec- 
tion 950  of  the  Penal  Code  specifies  what 
such  Information  must  contain.  It  follows, 
therefore,  that  the  preliminary  examLuatiou 
and  commitment  are  precedent  conditions  to 
the  Information  upon  which,  and  upon  which 
only,  can  the  superior  court  proceed  to  try 
one  charged  with  a  public  offense,  even 
though  It  be  a  misdemeanor.'  In  our  judg- 
m^t  the  verified  complaint  filed  In  the  su- 
perior court  Is  Insufficient  to  give  the  court 
Jurisdiction  to  try  petitioners  for  the  offense 
charged.  The  prosecution  in  such  case  must, 
as  required  by  section  888  of  the  Penal  Code, 
If  not  by  Indictment,  bs  c<»diicted  imdar  an 
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Infoimatlon,  as  a  preregolslte  to  the  issuance 
of  which  the  accaaed  Is  entitled  (Conat  } 
8,  art  1)  to  a  preliminary  examination  and 
commitment,  provision  for  which  Is  made  In 
sections  856  and  883  of  the.  Penal  Code,  and 
which  Is  applicable  alUce  to  the  misdemeanor 
with  whidi  petitioners  are  charged,  as  well 
as  to  all  others.  Jurisdiction  to  try  which  la 
Tested  In  the  superior  court" 

There  is  nothing  said  In  the  case  of  Edtng- 
ton  T.  Superior  Cbnrt  18  OaL  App.  739,  124 
Pac  4S0,  128  Pac  338,  which  is  In  conflict 
with  the  foreg(dng  views,  or  which  supports 
the  poBltton  of  the  Attorney  Qeneral  In  this 
case. 

{S]  But  It  may  be  argued  that  It  Is  with- 
in the  competence  of  the  Legislature  to  con- 
fer upon  the  saperlor  court,  as  a  Juvenile 
eonrt  special  and  peculiar  power  ^th  re- 
spect to  misdemeanors  created  by  the  Jtive- 
nlle  Gonit  Act  and  that  it  could  therefore 
prescribe  any  procedure  for  the  trial  of  mis- 
demeanors arising  under  said  act  which  It 
m^ht  deem  appropriate  ot  thB  more  con- 
Tenlent 

It  must  be  home  In  mind  that  the  Legis- 
lature, by  the  JuTenile  court  law,  does  not 
pretend  to  set  up  a  new  court  or  one  dis- 
tinct from  that  of  the  superior  court  The 
act  merely  confors  upon  the  8ui)erior  courts 
Jurisdiction  of  certain  offenses  created  there- 
by. This  is  not  only  dearly  Implied  from 
the  title  of  the  act  which,  after  stattng  its 
purposes,  among  which  Is  the  creation  of 
c^aln  offaues.  reads,  "And  giving  to  the 
superior  court  Jnrlsdldion  of  snch  offenses,** 
but  is  expressly  declared  by  section  2  of  the 
law,  which  provides,  among  .other  things, 
that  "the  superior  court  In  every  count?  of 
this  state  shall  exercise  the  Jurisdiction  con- 
ferred by  this  act."  See  Bdlngton  t.  Su- 
perior Court  supra. 

While  It  Is  true  that  It  la  within  the  con- 
stitutional power  of  the  Legislature  to  con- 
fer upon  the  police  or  Justice's  courts  the 
Jurisdiction  to  try  high  grade,  or  what  Is 
commonly  termed  Indictable,  misdemeanors, 
tn  which  case  undoubtedly  the  procedure  pe- 
culiar to  those  courts  would  be  appropriate 
(Union  Ice  Co.,  etc.,  et  al.  v.  Rose,  11  CaL 
App,  357,  104  Pac.  1006;  People  v.  Sacra- 
mento Butchers'  Association,  12  Cal.  App. 
471,  487,  107  Paa  712;  In  re  J.  C.  Westen- 
berg  [Sup.]  139  Pac.  674),  nowhere  has  It 
ever  been  held  that  where  Jurisdiction  Is 
conferred  upon  the  superior  courts  of  a  class 
of  misdemeanors,  the  Legislature  may  adopt 
for  the  prosecution  of  such  cases  a  procedure 
materially  different  from  that  prescribed  by 
the  Constitution  and  the  statute  for  the  pros- 
ecution of  criminal  cases  in  said  courts. 

The  defendant  objects  to  the  complaint  for 
other  and  additional  reasons,  contending 
that  it  Is  ambiguous  and  uncertain  In  that  it 
charges  a  number  of  different  and  distinct 
offenses  under  section  26  of  the  Juvenile  court 


law.  It  is  farther  claimed  that  the  coart 
erred  to  the  detriment  of  the  defendant  Ui 
certain  of  Its  rulings  upon  evidence,  and  In 
the  matter  of  Its  charge  to  the  Jury.  But 
since  a  reversal  must  be  ordered  upon  the 
pc^nt  first  considered,  we  do  not  feel  called 
upon  to  review  and  pass  upon  the  points  last 
referred  to.  Besides,  we  may  assume  that 
If  the  people  elect  to  proceed  anew  agaiost 
the  defendant  for  the  offense  of  which  it 
was  attempted  to  accuse  him  In  the  documoit 
upon  whi<A  he  was  tried  and  convicted  tn  tbe 
present  case  (Pen.  Code,  |  997),  any  errors 
which  may  have  been  made  in  the  purported 
trial  with  whldtt  this  ai%>eal  is  concerned.  A- 
ther  In  the  statem^t  of  the  ofloue  or  Um 
rulings  on  guestlcttis  of  evld«ice  and  the  tn- 
structtouB,  will  readily  be  discovered  and 
avoided  in  the  trial  of  the  accused  under  a 
proper  pleading. 

For  the  reasons  gtven  In  the  above^noted 
opii^km  In  the  case  qf  Gardner  v.  Superior 
Gcmrt,  Bupin,  the  Judgment  and  the  order  ap* 
pealed  from  In  the  case  at  bar  are  reversed. 

We  concur:  GHIFBIAN,  P.  J.;  BUBr 
NETT,  J. 


HEFFERNAN  v.  DAVIS.    (Civ.  U58.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia. April  &  1914.  Rehearing 
Denied  May  8,  1914.) 

1.  Landlobd  Azrn  Tsnant  (|  SS*)— Opeu- 
■noN  AND  Bfixc>-PXbt  Pbbtobilmtce. 

Where  a  tenant  entered  into  and  held  poa- 
Bession  of  land  under  a  lease,  invalid  under 
Code  Civ.  Proc.  $  1973,  because  not  subscribed 
by  the  tenant  he  was  estopped  in  an  hctiaa 
for  the  rent  to  aver  its  invalidity,  and,  beini 
thus  estopped,  the  action  could  be  maintaiiiM 
under  the  lease  for  the  rent. 

[Ed.  Note. — For  other  casea,  see  Landlord 
and  Tenant  Dec.  Dig.  S  36.*] 

On  Rehearing. 

2.  PXJU.niNG   ({  237*)— AOTIOHS  tob  Rhiul 
— Pleadih  o—Ausn  dhehts. 

Where,  In  an  action  for  rent  eomplatait 
set  out  a  lease  and  averred  Oiat  defendant 
went  into  possession  thereunder,  but  the  facta 
OB  brought  out  on  the  trial  showed  that  defend- 
ant did  not  hold  the  land  by  virtue  of  the  lease, 

E lain  tiff  should  have  been  jwrmifted  to  amend 
er  complaint  so  as  to  conform  to  the  facts  and 
recover  for  use  and  occupation,  since  such  an 
amendment  would  not  introduce  a  new  and 
different  cause  of  action. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8S  608-619;  Dec.  Dig.  |  237.* 

Appeal  from  Superior  Court  ^sUyon 
County;  James  F.  Lodge,  Judge. 

Action  by  Catherine  M.  Heffeman,  adminis- 
tratrix, against  J.  T.  B.  Davis.  From  a 
Judgment  for  defendant  plaintiff  ai^eals. 
Reversed.   Rehearing  denied. 

W.  B,  Garrett  of  Upland,  and  L.  F.  Co- 
burn,  of  Treka,  for  appellant  B.  E.  Collier, 
of  Treka,  for  respwdwit 

OHIPMAN,  P.  J.  This  is  an  action  of  un- 
lawful detainer.   The  causa  waa  tried  hy  the 
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court  and  detedaat  had  jvdgiiNnt  Plalntlfl 
moTed  for  a  new  trial,  wUdi  wbm  denied, 
and  aba  aioeals  from  tibe  Judgment  and  order. 

[1]  It  Is  alleied  m  the  complaint  that,  <»i 
or  about  March  25,  1806,  plaintUTs  Intestate 
by  lease  dnnlsed  and  let  to  d^ndant  tb« 
premises  described  as  ft^ws:  N.  H  of  sec- 
tion 22,  township  40  N.,  range  4  W.,  U.  D.  11, 
situated  In  Slsklyon  coonty,  a  caifj  of  which 
said  lease  Is  as  follows:  "This  eertlfles  that  I 
luTe  this  day,  March  26th,  1906.  leased  to  J.  T. 
B.  Davis,  the  Van  place  on  Sec.  22,  T.  40,  N. 
B.,  4  W.  M.  B.  M.  for  the  term  of  six  years 
from  date,  at  a  yearly  rental  of  one  hundred 
and  fifty  dollars,  per  year,  payable  yearly 
In  advance.  The  toiant  to  improve  the  place 
and  keep  ta  good  order.  J.  O.  Welsh."  It  Is 
farther  alleged  that  "defendant  went  into 
possession  and  occiqwtlon  of  said  premises  by 
virtue  of  said  lease  and  stlU  holds  and  occu- 
pies the  same" ;  that  no  part  of  the  said 
yearly  rental  has  been  paid,  and  the  whole 
thereof  Is  due  and  nnpald,  amonntlug  to 
¥750;  that  on  November  14,  1912,  "within 
<me  year  after  the  last  yearly  rent  became 
due  as  aforesaid,  by  the  terms  of  said  lease, 
dmnand  In  writing  was  made  by  the  plaintiff 
of  the  defendant  for  the  paymoit  of  the  said 
rent  amonnting  to  $7C0  as  aforesaid,  or  that 
he  surrender  the  possession  of  said  premises, 
*  *  *  but  said  defendant  has  neglected 
and  rinsed,  for  the  Q>ace  of  more  than  three 
days  after  said  demand  as  aforesaid,  to  Qoit 
the  poBsessbMi  of  said  denlsed  ivemlses  or 
pay  the  rent  thereof,  dne  and  unpaid  as 
aforesaid,  and  the  same  still  remains  dne  and 
unpaid."  Defendant,  In  his  answer,  denies 
that  the  said  Welsh  let  to  defendant  the  said 
premises  "by  a  lease  a  copy  of  whldi  is  at^ 
tached  to  said  complaint  or  by  any  written 
lease  whatever";  denies  that  defendant 
"went  Into  possession  of  said  property  under 
said  lease,"  or  that  "he  still  holds  or  occupies 
the  said  premises  nnder  said  lease  or  at  all ; 
and  in  this  regard  this  defendant  says  that 
defendant  never  entered  into  any  written  con- 
tract for  the  lease  of  said  en;  any  pranlses  from 
the  said  J.  O.  Welsh ;  and  fnrtha  says  that 
this  ^fendant  never  snbacribed  to  any  agree- 
ment,  note,  or  memorandnm  of  lease,  fbr  the 
said  premises  described,  or  for  any  other 
preintHes  from  the  atlA  Jolai  O.  Welsh ;  and 
that  said  pretoided  agreemoit  set  out  In  said 
complaint  la  invalid  nnder  section  1973  of  the 
Gk>de  of  Olvil  Procedure  of  tbe  state  of  Cali- 
fornia";  denies  that  any  sum  is  dne  nnder 
said  lease;  admits  the  demand  as  alleged  in 
the  comidaSnt;  "and  states  in  this  regard 
that  said  defendant  immediately  after  the  re- 
ceipt of  said  denmnd  for  possession  ddlvered 
up  and  QUlt  the  poasession  of  said  premises 
and  since  said  time  has  no  longer  been  in 
possession  of  same." 

The  court  made  findings:  That  said  Welsh 
"did  not  on  or  about  Iforch  28,  1908,  lease, 
demlae,  or  let  to  the  deteidant  the  premises 
described  in  plaintifTs  complalot" ;  that  "de- 


f«ndant  did  not  go  into  poasosslou  of  said 
premlaee  nndw  said  lease  and  defendant 
doca  not  now  bold  or  oocopy  Qie  aam^* ;  that 
"so  sum  of  mtmey  became  dne  tor  the  rent 
of  said  pmmiaea  nnder  said  pretoided  lease" ; 
that  plaintiff  made  demand  as  alleged  In  the 
complaint  and  defendant  failed  to  pay  rent 
as  there  alleged;  and  "that  the  defendant 
quit  the  poasession  of  said  premises;  and  tliat 
defendant  does  not  unlawfully  hold  same  or 
Aondnne  In  possesalon  of  sama"  The  court 
also  finds:  That  "said  papw  writing  denomi- 
nated a  leaae  Is  invalid  under  section  1973  of 
the  Code  of  Civil  Procedure  of  the  state  of 
California. "  As  conclusion  ot  laW,  the  court 
found  that  plaintiff  Is  entitled  to  take  noth- 
ing and  that  defendant  recover  his  costs.  At 
the  trial  It  was  admitted  that  John  O.  W^sh 
executed  the  lease,  "Exhibit  A,"  to  plaintiff's 
complaint  This  document  bears  date  March 
26,  1906,  but  rental  is  claimed  tor  tbe  years 
commencing  March  2S,  1908,  and  the  years 
commoicing  March  1009,  1910.  1911,  and 
1912.  It  was  alleged  In  the  answer  that  de- 
fendant quit  possession  upon  receipt  of  the 
demand  and  notice  alleged  in  the  complaint 
and  no  kwger  holds  possesatML  Tbia  would 
seem  to  Justify  the  inference  that  defendant 
then  held  possession  ot  the  premises. 

Plaintiff  offered  in  evidence  the  document, 
ffixhlblt  A,  to  which  defendant  objected  on 
tbe  ground  Chat  "It  was  irrelevant,  incompe- 
tent, and  Immaterial,  and  that  if  it  would 
connect  with  any  land  that  Mr.  Davis  had, 
why  Mr.  Davis  would  not  he  bound  by  it, 
*  *  *  and  it  is  not  signed  by  Mr.  Davis, 
and  that  It  is  invalid  under  gectioQ  1973, 
subdivision  6,  of  the  Code  of  CiTll  Procedure. 
Court  I  think  that  this  Is  the  case  where 
the  objection  comes  In  as  It  has,  that  Mr.  Da- 
vis has  not  signed  It  and.  the  snit  being 
against  him,  I  think  the  objection  is  well  tak- 
en and  it  is  sustained.  Plaintiff  excepted." 
Defendant  Davis  was  then  called  as  a  wit- ' 
ness  and  was  asked  to  state  whether  or  not 
he  weot  into  possession  of  the  land  mention- 
ed in  the  complaint  Objection  was  made  as 
before  and  that  "it  is  seeking  to  prove  by 
parol  a  contract  that  the  statute  says  most 
be  in  writing."  Like  objection  was  made 
and  sustained  to  a  question  whether  ot  not 
he  had  "paid  Mr.  Welsh  for  the  use  and 
occupation  of  the  land  as  described." 

The  theory  of  the  defense  and  the  rulings 
of  the  court  rested  on  the  pn^oalUim  that 
because  the  defendant  did  not  sign  the  lease, 
it  conld  not  be  made  binding  upon  him  by 
showing  that  he  went  into  and  held  posses- 
sion nnder  It  The  contentlim  of  defendant 
as  shown  In  bis  brief,  is  that  plaintiff  cannot 
recover  on  the  lease  and  that  his  remedy  Is 
for  use  and  occupation,  dtlng  Falck  v.  Bar- 
low. 110  Md.  159,  72  AtL  678,  17  Ann.  Cas. 
•638. 

An  oral  contract  for  the  sale  of  real  proper- 
ty Is  Invalid,  but  may  be  executed  by  the  par^ 
ties  to  it  and  Its  spedflc  perf ormanco^eoforc- 
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ed  In  eqnlty  In  case  there  has  been  part  per- 
formance. HUl  T.  Den,  121  CaL  42.  44.  S8 
Pac.  642.    See  section  1972,  CSode  dy.  Proc 

In  NUes  V.  Hancock,  140  Cal.  157,  73  Pac. 
840,  the  conrt  seems  to  intimate  that,  if  there 
had  been  an  actual  taking  of  possession  of 
the  land  by  the  vendee.  It  would  have  con- 
stituted part  performance  of  what  was  an 
insnffident  compliance  with  section  1973. 

It  was  said  in  Pearsall  v.  Henry,  153  Cal. 
314,  318,  95  Pac  160:  "When  It  is  clearly 
and  unequivocally  made  to  appear  that  there 
has  beai  a  performance  by  a  party  on  his 
part  of  an  oral  agreement  required  by  the 
statute  •  •  *  to  be  in  writing,  under  such 
circumstances  as  to  make  it  Inequitable  to 
allow  the  other  party  receiving  the  benefit 
thereof  to  repudiate  It  on  the  ground  that  it 
was  not  In  writing,  he  is  estopped  from  do- 
ing so." 

In  the  case  cited  by  respondent  the  action 
was  ejectment  In  which  the  defendant  set 
up  an  equitable  def^ise,  p<ffise8^on  under  a 
written  lease.  It  appeared  that  the  lease 
was  not  fuiknowled^  or  recorded  In  the 
public  records  i^ich  rendered  It  insufficient 
under  the  Maryland  statute  to  convey  legal 
title  for  the  term  of  ten  years.  It  was  claim- 
ed, howeror,  to  be  good  in  equity.  The  court 
held  that  the  "taiancy.  unless  it  had  beui 
terminated  In  some  lawful  manner,  would 
CQDsUtnte  a  good  legal  d^enae  to  the  ac> 
tion,  and  should  not  therefore  have  been 
set  up  by  an  equitable  plea."  A  reversal  was 
ordered  for  the  reason  that  an  eqidtable  de- 
fense was  not  allowable  In  actions  at  law. 
Under  our  practice  no  such  distinction  exists. 
Here  there  was  full  performance  by  defend- 
ant, 1.  e.,  it  was  sought  to  show  that  he  en- 
tered nnder  the  lease  as  written,  enjoyed  Its 
benefits  for  the  period  claimed,  and  surren- 
dered possession  only  after  notice  to  quit 
There  was  a  change  of  position  of  plaintiff's 
*  intestate  whose  possession  was  surrendered 
to  defendant  He  now  claims,  that  he  can 
defeat  the  action  by  resort  to  the  statute  of 
frauds,  notwithstanding  his  use  and  occupa- 
tion of  the  premises  by  virtue  of  an  instru- 
ment in  writing  which  bound  his  lessor.  If 
this  can  be  done.  It  seems  to  us  the  statute 
would  be  made  to  aid  in  the  perpetration  of 
a  fraud,  whereas  its  purpose  is  to  prevent 
fraud.  It  was  said,  in  Glass  v.  Hulbert.  102 
Mass.  30.  3  Am.  Rep.  418:  "The  fraud  most 
commonly  treated  as  taking  an  agreement 
out  of  the  statute  of  frauds  is  that  which 
consists  in  setting  up  the  statute  against 
Its  performance,  after  the  other  party  has 
been  induced  to  make  exp^dltures,  or  a 
change  of  situation  in  regard  to  the  sul>- 
Ject-matter  of  the  agreement,  or  upon  the 
supposition  that  it  was  to  be  carried  into 
execution,  and  the  assumption  of  rights 
th^by  to  be  acquired;  so  that  the  refusal 
to  complete  the  execution  of  the  agreement  is 
not  merely  a  denial  of  rights  whidt  it  was 


intended  to  confer,  but  the  Infliction  ot  an 
unjust  and  unconsdentlouB  Injury  and  loss. 
In  such  case,  the  party  Is  held,  by 
force  of  his  acts  or  sUent  acqniescwce,  whlcb 
have  misled  the  other  to  hia  harm,  to  be  es- 
topped from  setting  up  the  statute  of  fiuuds." 

In  Browne  on  the  Statute  of  Frauds  tbe 
author  states :  "It  is  settled  by  a  long  aeries 
of  authorities  that  a  part  execution  of  a 
verbal  contract  within  the  statute  of  frauds 
has  no  effect  at  law  to  take  a  case  out  of 
its  provisions  (citing  cases);  but)  this  of 
course  does  not  apply  in  those  Jurisdictions 
where  law  and  equity  powers  are  merged 
in  the  court,  sitting  nominally  as  courts  of 
law."    Browne  on  Stat  of  Frauds  (5th  Bd.> 

8  461.  Cases  are  dted  In  note  to  WalA  v. 
Barlow,  Buiva,  holding  that  where  a  tenant 
enters  under  an  i^reement  Invalid  by  reason 
of  the  statute  of  frauds,  and  continues  in 
possession  paying  a  y«arlj  rental  for  tlie 
same,  and  tbe  rent  Is  rec^ved  by  the  owner, 
the  tooant  becomes  a  tenant  trom  year  to 
year.  Here,  however,  no  question  arises  ss 
to  the  extent  at  the  term  of  the  tenancy,  for 
tile  dalm  Is  for  nnpald  rottal  past  due.  It 
as  It  was  proposed  to  show,  defendant  went 
Into  possession  and  r»iained  In  jMssessloo 
under  tbe  leas^  lAe  writing  became  sane- 
thing  more  than  a  unilateral  offer  and,  si 
was  said  in  Bloom  v.  Hamard,  104  Cal.  310,  S7 
Pac.  1037,  "tills  was  a  sufficient  execution  to 
make  the  writing  a  binding  oblation," 
though  not  executed  by  tbe  party  sought  to 
be  charged. 

In  Reedy  v.  Smith,  42  Cal.  240,  ttie  con- 
tract Involved  was  for  the  building  of  a  est' 
tain  dam  and  was  signed  hy  the  defendants 
only;  but,  as  it  was  acted  upon  by  the  other 
party  and  was  executed.  It  was  held  to  be 
binding  on  t>oth  parties,  and  it  was  said 
that  no  question  of  tbe  statute  of  frauds 
could  be  raised.  In  Crescent  City  Wharf  & 
Lighter  Co.  v.  Simpson,  T7  Cal.  286,  19  Pac. 
426,  It  was  held  that  the  seal  of  the  lessee 
was  not  necessary  to  tbe  valldit?  of  the 
lease,  but  that  claiming  under  it  and  occupy- 
ing and  maintaining  the  wharf  and  paying 
rent  was  sufficient  to  make  it  binding. 

"When  a  contract  is  s^ed  by  one  of  the 
parties  only,  but  is  accepted  and  acted  up- 
on by  the  other  party,  it  is  just  as  binding 
as  if  It  were  signed  by  both  of  the  parties." 

9  Cyc.  300.  "Where  all  engagements  which 
the  statute  covers  have  been  performed,  an 
action  lies  upon  the  special  contract  for  tbe 
enforcement  of  all  remaining  engagements, 
including  the  payment  of  the  stipulated  price 
for  the  property  conveyed  or  services  ren- 
dered." Browne  on  .Stat  of  Frauds,  g  124. 
Here  the  action  is  for  the  oiforcemeut  of  tbe 
engagements  whictk  have  been  performed. 
"A  lessee  accepting  a  lease  under  seal  and 
entering  into  the  use  and  occupation  of  the 
premises  may  become  liable  for  the  perform- 
ance <tf  the  conditions  ot  the  leas^  altlioo^ 
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fbe  same  iB  iu»t  slgnea  by  taim."  24'Grc.  90% 
and  caaes  cited. 

It  Beema  to  w,  bowerer,  that  U,  as  was 
sougbt  to  be  ebown,  d^endant  entered  Into 
possesBlon  of  the  land  and  beld  tbat  pos- 
aession  waAa  the  lease,  he  la  estopped  to 
aver  Its  Invalidity  and  that,  as  be  cannot  be 
heard  to  ciballengo  Its  validity,  the  action 
may  be  maintained  upon  It  To  peimlt  this 
dtfendant  to  raise  this  objection  now,  after 
be  has  enjoyed  the  possession  and  use  of 
the  land  and  after  years  of  sllaice  as  to  any 
dtf  ect  In  the  leas^,  would  promote  Injustice 
and  must  be  condemned  as  unconscientious 
and  therefore  not  to  be  permitted.  This 
qneatlon  of  estopp^  Is  exbaustiTdy  treated 
In  Seyxnonr  r.  Oelrlcha,  166  CaL  782,  106 
Pac.  88. 184  Am.  St  Bep.  154,  to  which  noth- 
ing need  be  added. 

The  Judgment  and  order  are  reversed. 

We  concur:    HABT.  J. ;  BURNETT,  J. 

On  Rehearing. 

CeiPMAN,  P.  J.'  [2]  The  complaint  dls- 
tiDctly  alleges  that  defendant  went  into  pos- 
session of  the  premises  under  the  lease  plead- 
ed. It  is  true  tbat  there  was  no  eridence 
that  d^endant  did  so  enter  into  possession, 
and  the  offer  made  by  plaintiff  does  not  In 
terms  call  for  an  answer  by  the  defendant, 
called  as  a  witness  for  plaintiff,  to  the  di- 
rect point  of  his  entering  into  possession  un- 
der or  by  virtue  of  the  lease.  But  It  seemed 
to  us  that  enough  appeared  to  show  tbat 
the  trial  court  was  of  the  opinion  that  not 
only  was  the  paper  signed  by  the  lessor  in- 
competent to  establish  any  right  In  plaintiff, 
but  that  any  evidence  tending  to  show  by 
parol  proof  of  entry  under  the  so-called  l^se 
would  be  equally  Incomiietent 

If  it  should  turn  out  on  a  new  trial  that 
defendant  never  knew  that  such  a  document 
existed  and  therefore  did  not  enter  into  pos- 
session under  It,  a  different  situation  would 
be  presented.  In  such  event  plaintiff  should 
be  permitted  bo  to  amend  her  complaint  as 
to  meet  the  facts  as  they  existed  and  if,  as 
Is  contended  by  defendant,  she  can  recover 
ooly  for  use  and  occupation  irrespective  of 
tbe  lease,  plaintiff  should  be  given  an  op- 
portunity to  do  so  by  amending  her  com- 
plaint We  do  not  think  that  such  an  amend- 
ment would  introduce  an  entirely  new  and 
different  cause  of  action.  The  use  and  oc- 
cupation of  the  premises  and  nonpayment 
therefor  constituted  the  basis  of  the  action 
and  could  have  been  set  up  in  the  original 
complaint  by  a  separate  count,  and  we  see 
Qo  reason  why  It  may  not  be  done  at  this 
time  If  the  facts  warrant  It  Bom  v.  Cas- 
tle, 22  Cal.  App.  282,  286-288,  134  Pac.  347. 
The  petition  Is  d«iled. 

We  concur:   BURNETT,  J.;  HART,  J. 


Ex  parte  JACKSON.    096.  2124.) 

(Supreme  Court  of  Nevada.    Hay  12.  1914.) 

Pbobtttuixon  (I  -3*)— IirniOTHBHT— "Pebmit." 

An  indictment  charging  that  the  defendant 
permitted  hia  wife  to  be  in  a  house  of  prostitu- 
tion, is  sufficient  to  charge  an  offense  under  Rev. 
Iaws,  I  6445,  making  it  a  felony  for  a  person 
to  connive  at,  consent  to,  or  permit  his  wife  be- 
ing in  any  house  of  prostitution,  the  word  "per- 
mit" in  such  indictment  and  statute  meaning 
not  merely  failure  to  prevent  but  reguiriog  an 
active  wish,  or  at  least  wllhi^ess  in  defend* 
ant's  mind  that  his  wife  remain  In  such  house 
after  knowledge  that  she  is  there. 

[Ed.  Note.— For  other  cases.  Bee  Prostitution, 
Cent  Dig.  i  3 ;  Dec  Dig.  S 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6315-6318;  voL  8.  p.  7752.] 

Original  application  In  the  Supreme 
Court  by  Little  Poole  Jackson  for  a  writ  of 
habeas  corpus,  Proceeding  dismissed. 

Dixon  ft  Miller,  of  Reno,  for  petltlimer. 
George  B.  ^niatcber,  Atty.  tien.,  and  M.  B. 
Moore,  Dlst  Att7.,  of  Reno,  for  respondent 

NOBGROSS,  J.  This  application  raises 
the  question  of  the  sufficiency  of  an  Indict- 
ment to  chaise  a  public  offense.  The  Indict- 
ment, In  part,  reads :  "That  said  defendant, 
*  *  *  being  then  and  there  the  husband 
of  one  Edna  Pearl  Jackson,  •  *  *  did 
then  and  there  willfully,  unlawfully  and  fe- 
loniously permit  her,  the  said  Edna  Pearl 
Jackson,  to  be  la  a  house  of  prostitution,  to 
wit,  the  house.    ♦   ♦    •  " 

Section  6445  of  the  Revised  Laws  contains 
the  provision:  "Every  person  who,  •  •  • 
being  the  husband  of  any  woman,  *  *  • 
shall  connive  at,  consent  to,  or  permit  her  be- 
ing *  *  *  in  any  house  of  prostitution," 
shall  be  guilty,  etc. 

It  is  contended  by  counsel  for  petitioner 
that  the  word  "permit"  comprehends  some 
lawful  control  or  authority  over  the  action  of 
another;  tbat  power  to  "permit"  an  action 
cannpt  exist  without  the  corresponding  pow- 
er to  refuse;  that  there  can  be  no  guilt  in 
permitting  a  thing  to  be  done  where  power  to 
prevent  does  not  exist;  that  a  husband  has 
no  such  legal  power  or  control  over  the  ac- 
tions of  a  wife  as  gives  him  authority  to  pre- 
vent her  entering  a  house  of  prostitution  if 
she  desires  so  to  do;  that  not  having  power 
in  law  to  prevent  such  action  upon  the  i>art 
of  a  wife,  an  indictment  which  charges  only 
that  the  husband  permitted  such  action  falls 
to  chai^  an  offense. 

We  shall  not  enter  upon  a  consideration  of 
the  question  whether  a  husband  or  wife  has 
any  legal  control  over  the  actions  of  the  oth- 
er. This  court,  however,  judicially  knows 
that  both  the  husband  and  wife  usually  have 
a  powerful  moral  suasion  over  the  actions  of 
each  other.  It  is  In  this  sense,  we  think,  the 
word  "permit"  is  used  in  the  statate.  In 
People  V.  Conness,  160  Cal.  114,  88  Pac.  S21, 
the  court  said:  "It  would  not  be  unreasim- 
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able  or  absnrd,  or  an  undne  restriction  ot  per- 
sonal liberty*  to  forbU  all  persois  from  re- 
maining tn  a  bawdflionae,  nor  to  torblct  any 
person  from  allowing,  or  pennltting  another 
to  remain  t2kere,  in  tbe  sense  In  wbicdi  tba 
words  'allow*  and  *permit^  are  used  in  tbla 
Btatnte.  *  *  •  The  statute  Is  In  the  dis- 
junctive, and  It  declares  tbat  if  the  busband 
shall  'allow*  his  wife  to  remain  in  a  house  criF 
prostitution,  be  is  guilty  of  a  fdony.  The 
word  'allow*  here  means  more  than  mere 
'abstinoice  from  prerentltm,*  as  the  court  be- 
low defined  it  in  an  instruction  given  to  tba 
Jury.  It  has  almost  the  identical  meaning  of 
the  word  'permit,'  also  need  in  the  statute. 
It  Implies  some  sort  of  assent  on  the  part  of 
the  husband.  There  must  be  some  active 
wish,  or  at  least  willingness,  in  his  mind, 
after  he  has  knowledge  of  her  presence  in  the 
house,  that  she  should  continue  there;  some- 
thing more  than  mere  IndifFerence  to  her 
whereabouts,  or  passive  snfference  In  a  case 
where  the  circumstances  do  not  call  upon 
him  to  interfere  with  her  conduct.  Where  he 
does  not,  directly  or  Indirectly,  place  or  leave 
her  in  the  honse,  or  connive  at,  consent  to,  or 
permit  of  her  going  there  (using  the  word 
'permit'  In  the  same  sense  whiCb  we  at- 
tribute to  the  word  'allow*),  he  must,  to  some 
extent,  be  an  accomplice  In  her  remaining 
there,  after  he  has  knowledge  of  the  fact." 
See,  also.  People  t.  Duncan  (Gal.  App.)  134 
Pac.  797 ;  People  v.  Nltta,  17  Cal.  App.  152, 
118  Pac.  946;  State  v.  Ilomakl,  40  Wash.  629, 
82  Pac.  873. 

Tbe  Indictment,  we  think,  Is  not  objection- 
able as  not  stating  a  public  offense. 

The  proceeding  is  dismissed. 

TALBOT,  O.  J.,  and  McGARBAN,  J.,  con- 
cur. 


PROSOLD  St  al.  T.  STEAMBOAT  CAMAL 

CO.    (No.  2104.) 
(Supreme  Court  of  Nevada.    May  4,  1914.) 

1.  Waters  and  Wateb  Coubsks  (J  128*)— 

APFBOPBIATION  fob  IBBIOATION--STATUT0- 

BT  PBovisiona— Appucabiutt. 

Laws  1913,  c.  140,  making  water  for  bene- 
ficial purpbsM  appurtenant  to  the  place  of  nee, 
uoless  It  becomes  impracticable  to  beneficially 
use  water  at  the  place,  in  which  case  the  right 
may  be  severed  and  transferred,  and  become 
appurtenant  to  another  place,  doea  not  affect 
toe  rights  acauired  by  one  obtaining,  for  sev- 
eral years  prior  to  the  act,  water  tor  Irriga- 
tion  from  a  water  company  engaged  in  selling 
water  for  irrigation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  143;  Dec  Dig.  { 
128.*] 

2.  Watbes  ano  Wateb  Goubses  (}  142*)— 
WAin  Companies— Obligations. 

A  company  owning  and  operating  an  ar- 
tificial waterway  and  diverting  water  from  a 
natural  Rtream  solely  for  gain  by  the  sale  of 
the  water  to  others,  who  actually  apply  it  for 
Irrigation,  acquires  no  right  to  the  water  except 
the  right  to  dispose  of  it  for  a  reasonable  com- 
pensation, and  when  the  water  is  once  disposed 


of  to  a  landowner  amlylac  Uie  water  Cor  Itrlga- 

tioo  the  control  at  toe  oompaay  over  the  water 
terminataa. 

^Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Oourses,  dent  Dig.  fl  15,  1S2;  Dec. 
Dig.  1142.*} 

8.  Watebs  and  Wateb  Cottbsks  (|  127*)— 
Wateb  Rights— Ai>FBOPaiATioN. 

There  is  no  absolute  property  In  the  wa- 
ters of  a  natural  stream,  ana  the  only  rii^t 
one  may  acquire  thereto  Is  by  dWertliu  me  wa- 
ters tor  a  uanfmctuary  purooee,  ana  a  water 
right,  to  be  available,  mnat  be  attached  to  the 
land  and  become  in  a  senae  appurtenant  there- 
to by  actual  application. 

W;Ed.  Note,— For  other  cases,  see  Waters  and 
^^ter  Courses,  Cent  Dig.  {  144 ;  Dec.  Dig.  i 

4.  Watebs  and  Wateb  Ooubbes  (1  1S8*>— 
Appbopbiation  or  Watbh-Biobtb  AoguxB- 

XD— "APPBOPmXATOa.*  * 

One  who  obtains  water  for  Irrigation  from 
a  water  company,  diverting  water  from  a 
stream  into  an  artificial  waterway  for  sale, 
Is  an  appropriator  ot  water  within  the  rule 
that  a  prior  appropriation  is  a  prior  right,  and 
the  company  is  but  fats  agent,  and  the  rigfat  of 
user  is  equivalent  to  an  easement  in  the  artifi- 
cial way  of  the  company  to  the  extent  of  the 
amount  of  water  delivered  by  the  company, 
which  right  Is  contingent  only  oo  the  acts  of  the 
actual  appropriator  in  paying  a  reasonable  com- 
pensation for  the  water  obtained. 

[Ed.  Note.— For  otiier  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  146;  Dec.  Dig.  1 
133.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  474.] 

5.  Watebs  and  Waub  ConasiS  (1  142*)-' 
Appbopbiatioh  ov  Watkb— Bights  Ao- 

quibbd. 

The  right  of  an  aetaal  appropriator  of  war 

ter  for  beneficial  use,  whether  he  obtains  the 
water  by  diverting  it  from  a  natural  water 
course  or  by  purdiase  from  a  water  conuMtnTi 
is  a  part  of  the  freehold. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Gent.  Dig.  H  15,  152;  Dec. 
Dig.  S  142.*] 

6.  Watebs  and  Wateb  ConasES  (J  2S4*)— 
Appbopbiation  of  Watkb— Rights  Ac- 
quibbd. 

Where  a  consumer  of  water  for  InigstitHi 
obtained  the  water  from  a  company  engaged 
in  tbe  business  of  diverting  water  from  a  nat- 
ural stream  and  delivering  tbe  same  to  lands 
by  means  of  a  canal  for  a  valuable  considera- 
tion, and  the  company  delivered  to  the  consom- 
er  annually  for  several  years  a  srecified  quanti- 
ty of  water,  all  used  to  irrigate  the  land  of  tbe 
consumer,  who  improved  his  property  on  tlie 
faith  that  the  company  would  continue  to  de- 
liver water,  he  obtained  an  implied  contract  to 
obtain  wster  frcnn  tbe  company  tor  a  reBson- 
able  compensadon. 

[Ed.  Note.— For  other  caaes,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  811;  Dea  Dig.  I 

254.*] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Cole  L.  Harwood,  Judge. 

Action  by  Palmira  Prosole  aod  another 
against  the  Steamboat  Canal  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Snmmerfleld  ft  BlcStards,  of  Boio,  fOr  ap- 
pellant Ma<A:,  Oreen  &  Heer,  .of  Bene,  for 
respondents. 


*F«  otbar  csass  s««  suns  topic  sad  smtioa  NtJUBER  la  Dm.  Die-  4  Anb  TMf.  K«r<H(k  flspjfs  A  Bsp'r JsteM 
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McGABBAN,  J.  Hie  appellant  company, 
being  the  owner  of  Uie  Steamboat  Canals  has 
for  many  years  been  engaged  In  tbe  IrasliieM 
of  diverting  water  from  the  Tmckee  rlrer 
and  d^Terlng  the  same  to  and  npon  the 
lands  under  that  canal  for  a  valoable  con- 
slderatloD.  It  is  a!dmitted  that  for  many 
years  last  past  and  tmtll  the  year  1900  the 
defendant  by  means  of  Its  canal  conveyed  to 
and  upon  tlie  lands  of  the  respondents,  and 
delivered  to  respondents,  50  Inches  of  water 
for  a  valuable  consideration,  to  wit,  the  sum 
of  $8  per  aonam  for  each  intdi  of  water  so 
conveyed  and  delivered.  It  Is  admitted  that 
in  the  year  1910  the  appellant  company  re- 
fused to  deliver  to  the  respondents  the  nsnal 
60  inches  of  water,  notwithstanding  the  fact 
that  respondents  offered  to  pay  the  cnstomary 
charge  for  said  water.  The  appellant  com- 
pany in  that  year  deUvered  to  the  respond- 
ents a  mnch  smaller  quantity  of  water  and 
one  which  was  alleged  and  found  by  the  low- 
er court  to  be  Insnfflcient  for  Irrigation  of 
the  lands  of  the  respondents.  The  case  was 
commenced  in  the  lower  court  and  Judgment 
In  that  court  rendered  upon  the  theory  that 
an  annual  purchaser  of  water  at  a  stipulat- 
ed price,  from  a  corporation  engaged  solely 
in  the  business  of  diverting  water  from  a  nat- 
ural stream  and  conveying  the  same  through 
Its  own  canal  and  at  its  own  cost,  to  pur- 
chasers thereof,  the  Itftter,  taking  the  same 
from  the  canal  where  It  is  discharged,  ac- 
quires a  prior  right  to  purchase  and  compel 
the  delivery  of  such  water  as  he  has  been  ac- 
customed to  receive,  as  against  any  other 
purchaser  of  water  flowing  In  such  canal 
whose  Initial  purchase  thereof  commenced 
at  a  later  date  than  did  that  of  such  claim- 
ant The  trial  court  held  this  to  he  true  as 
a  principle  of  law  and  issued  an  injunction 
against  the  appellant  company  in  favor  of 
respondents  restraining  the  appellant  from 
foiling  to  permit  SO  inches  of  water  to  flow 
through  and  from  the  Steamboat  Canal  upon 
the  lands  of  plaintifte  so  long  as  there  shall  be 
divwted  from  the  Tmckee  river  and  flowing 
in  such  canal  sufficient  water  to  supply  the 
plaintUTs  the  aald  SO  Indies  of  water,  and 
also  to  supply  those  who  are  older  in  point  of 
time  than  the  plalntUFs  as  consumers  of 
water  from  said  canal  the  amount  they  cuo* 
tomarlly  rec^ved  there&om,  and  also  from 
diverting  or  permitting  the  diversion  of  other 
waters  ^m  said  canal  so  that  the  said  60 
Inches  of  water  shall  not  flow  to  and  iQion 
the  lands  of  plaintiffs  so  long  ua  plaintUEs 
wlU  comply  with  a  reasonable  regulation  of 
the  defwdant  with  regard  to  said  Steamboat 
Canal  and  shall  pay  the  defendant  any  rea- 
sonable diarge  made  by  it  for  the  transmis- 
■Itm  and  dellvwy  of  said  60  Indus  of  watw. 

appeal  In  this  case  is  from  the  Judgment 
only,  on  the  Judgment  roll  alone,  and  In- 
cidentally tba  qncvtlon  as  to  whether  or  not 
the  oomplalat  statas  Acts  safBdent  to  eon- 
■titote  •  oanoB  oC  aotton  is  raised. 


In  reviewing  this  case  we  are  confronted 
with  somewhat  different  condltlomi  frran  those 
under  which  and  in  the  light  of  which  other 
courts  have  in  recent  years  passed  upon  this 
all-important  subject  There  is  nothing  tn 
the  Constitution  of  Nevada  applicable  to  this 
subject  from  which  we  may  derive  any  light 
whatever.  In  the  year  1907  (Laws  1907,  c. 
18)  our  Legislature  passed  an  act  to  provide 
for  the  appropriation  and  distribution  and 
use  of  the  water  by  which  it  is  declared  that 
all  natural  water  courses  and  natural  lakes 
and  the  wat^s  thereof,  which  are  not  held 
In  private  ownership,  belong  to  the  state  and 
are  subject  to  appropriation  for  beneflcial 
uses.  Section  2  of  the  act  Is  as  follows:  "All 
existing  rights  to  the  use  of  water,  whether 
acquired  by  appropriation,  or  otherwise,  shall 
be  respected  and  preserved,  and  nothing  In 
this  act  shall  be  construed  as  enlarging, 
abridging  or  restricting  such  rights."  Secdon 
3  prescribes:  "There  is  no  absolute  property 
in  the  waters  of  a  natural  water  course  or 
natural  lake.  No  right  can  be  acquired  to 
such  waters,  except  an  usufructuary  right — 
the  right  to  use  It,  or  to  dispose  of  its  use  for 
a  beneflcial  purpose.  When  the  necessity  for 
the  use  of  water  does  not  exist,  the  right  to 
divert  It  ceases,  and  no  person  shall  be  permit- 
ted to  divert  or  use  the  waters  of  a  natural 
water  course  or  lake,  except  at  snch  times  as 
the  water  la  required  for  a  beneficial  pur- 
pose." Bevlsed  Laws  of  Nevada,  {|  467S, 
4674. 

The  Legislature  of  Nevada  In  the  year  1913 
passed  an  act  to  provide  a  water  law  for  the 
state  of  Nevada,  and  section  4  of  this  act 
provides:  "All  water  used  in  this  state  for 
beneflcial  purposes  shall  remain  appurtenant 
to  the  place  of  use;  provided,  that  If  for  any 
reason  it  should  at  any  time  beci»ne  Imprac- 
ticable to  beneficially  or  economically  use 
water  at  the  place  to  which  it  is  appurtenant 
said  right  may  be  severed  from  such  place  of 
use  and  simultaneously  transferred  and  be- 
come appurtenant  to  other  place  or  places  of 
use,  in  the  manner  provided  In  this  act,  and 
not  otherwise,  without  losing  priority  of  rl^t 
heretofore  established;  and  provided,  that 
the  provisions  of  this  section  shall  not  lyiply 
in  cases  of  ditdi  or  canal  companies  whldi 
have  appropriated  v&tex  for  diversion  and 
transmission  to  the  lands  of  private  pwsons 
at  an  annual  eitaiea."  Statutes  of  Nevada 
1913.  p.  182. 

[1]  It  is  onr  Judgment  that  wbatevra  rights 
were  acquired  by  reag^ondents  In  this  case, 
tbiej  were  not  affected  by  flu  act  of  1918,  in- 
asmuch as  It  Is  admitted  that  the  resjxnidents 
recelTed  from  appellant  the  amount  of  water 
claimed  and  a^led  the  same  to  boieflctal 
use  at  all  times  between  the  years  1890  and 
1909,  or  UieEeobouts.  Hence^  If  the  respond- 
ents bad  acquired  any  riifhta  by  the  apitUca- 
Uon  of  this  water  to  a  beneflcial  use,  the  ac- 
quisition of  that  rii^t  was  prior  to  th*  year 
1918,  and  W8  an  not  IncOlnM  to  view  Hie 

Digitized  by  Google 


722 


140  PAOIFIG  BEPOBTBB 


(Ner. 


latter  act  as  being  retroepective  In  so  far  as 
caaea  of  tbia  character  are  concerned.  More- 
over, In  our  Judgment,  tt  Is  mineoesaary  to 
ettlier  constme  tbe  act  of  191S  as  applicable 
to  tbe  tftets  In  this  case,  or  to  apply  that 
act  to  the  facts  here  presoited. 

In  determining  the  case  at  band  no  princi- 
pal iffoposltlon  l8  to  be  determined,  L  e.,  under 
the  facta  aa  presented  here,  what  conatltutee 
apKVoprlatlon  of  public  waters,  and  who  la 
tbe  actual  appropriator  as  between  the  ditch 
companTi  by  and  through  whose  oanal  and 
InBtnunentalitles  the  public  waters  are  In  the 
first  instance  diverted,  and  the  owner  and 
reclaimer  of  lands  iqion  which  and  orerwbJdi 
the  waters  thus  diverted  from  tbe  public 
stream  are  conveyed? 

A  seomdary  prwosttion  presents  itself 
and  wbSsSx  in  a  soise  Is  concurrent  In  ImpoK^ 
tance  to  tbe  first  or  major  proposition,  L  a, 
does  a  periMtniU  right  to  the  nae  of  water 
from  an  Irrigating  canal,  acquired  or  reserv- 
ed under  contract  either  e:qiressed  or  implied, 
constitute  a  right  in  the  nature  cl  an  ease- 
ment in  the  canal  which  the  owner  of  the 
canal  has  no  jfower  to  cut  oft  so  long  as  ihe 
party  in  whose  favor  the  easonoit  has  ac- 
crued meets  the  reasonable  demands  of  the 
canal  owner  in  the  way  of  charges  or  recom- 
peise  tor  8»Tioes  In  tbe  delivery  of  the  wa- 
ter by  and  through  the  means  of  his  canal? 

[2]  This  court  formerly  decided,  and  the 
several  leglslatlTe  acts  have  declared,  Uiat 
there  Is  no  absolute  property  in  the  waters  of 
any  natural  water  course  or  natural  lake  In 
the  state.  A  canal  company,  which  owns  and 
operates  an  artifldal  waterway  and  diverts 
water  from  a  natural  stream  solely  for  the 
purpose  of  gain  through  the  sale  and  dis- 
tribution of  that  water  to  others  who,  after 
receiving  the  water,  actually  apply  it  to  the 
soil  for  the  reclamation  and  irrigation  there- 
of, can  acquire  no  right  to  such  waters,  ex- 
Cepting  the  right  to  dispose  of  Its  use,  and 
for  this  latter  right  they  are  entitled  to  rea- 
sonable monetary  benefit.  When  water  is 
once  disposed  of  by  the  original  diverting 
agent — tbe  canal  company — to  one  who,  being 
the  owner  of  irrigable  lands,  applies  the 
same  to  those  lands,  the  power  of  control  of 
tbe  agent  ceases,  because  hla  only  power  of 
control  at  all  was  based  upon  the  obligation 
imposed  upon  him  by  law  to  dispose  of  the 
water  to  those  who  would  actually  apply  It 
to  the  land.  The  right  of  a  company  of  this 
character  to  divert  public  waters  carries 
with  it  a  corresponding  duty,  1.  e.,  to  dispose 
of  its  use  for  beneficial  purposes.  The  one 
cannot  exist  without  the  performance  of  the 
other.  In  other  words,  there  Is  no  right  cre- 
ated by  the  mere  diversion  of  water  from  a 
public  water  course.  This  act  of  itself  car- 
ries with  it  no  right;  but,  when  tbe  act  of 
diversion  is  coupled  with  tlie  act  of  applica- 
tion to  beneficial  purpoe^  tSie  apivt^nlallOTi 
Is  accomplished. 

[S]  Barly  legldatlob  In  tbia  state  formulat- 


ed little^  if  any,  law  antUcable  to  the  subject 
at  hand.  It  waa  not  until  1908  that  an  at* 
tempt  was  made  to  formulate  a  law  KSSHct- 
ble  to  tbe  acquirement  and  wopriatim  of 
the  public  waters  of  the  state.  The  act  of 
1908  (Laws  1908,  a  4)  was  superseded  by  the 
act  of  1906  (lAWs  1906,  a  46),  .and  that  act  in 
torn  gave  lOace  to  the  act  of  1907  (Laws  1007, 
c.  18),  and  tbe  act  of  1907  was  repealed  hj 
the  act  of  1818  (Laws  1918,  o.  im-  It  Is 
unnecessary  In  tbSa  ease  for  m  to  tt^ 
even  Incidentally  the  several  acts  referred  to. 
Sufflce  It  to  say  that  tbe  act  of  1907  was  In 
force  at  Oie  time  at  wbUh  It  la  aUeged  in  this 
case  the  appellant  company  failed  to  deliver 
tbe  water  to  leapondent  Tbe  doctrine  that 
a  pricsr  appn^rlatlon  constltataa  a  prior  right 
has  long  since  been  adhered  to  in  the  Juris- 
dictions embraces  within  the  arid  and  semi- 
arid  region  of  this  country,  and  has  been  for- 
mulated and  announced  by  this  court  In  for- 
mer dedslona.  It  cannot  be  questioned  tiiat 
this  doctrine  Is  strictly  applicable  to  tlie  right 
acquired  by  one  wlio,  being  tlie  owner  of  Irri- 
gable lands,  directly  diverts  watw  from  a 
public  stream  by  means  of  bis  own  Instru- 
mentalitleB  or  Us  own  ditch.  In  the  ease  at 
hand  we  are  confronted  with  the  qneatlon  as 
to  whether  or  not  this  rule  shall  be  made  ap- 
plicable to  those  wlio  obtain  water  firom  a 
canal  or  waterway  constmcted  by  another  for 
the  purpose  of  dlverttog  water  from  a  public 
stream  for  sale  and  distribution. 

In  determining  this  question  it  must  be 
constantly  k^t  in  mind  that  absolute  proper- 
ty In  the  waters  of  a  natural  stream  does 
not  exist;  that  the  only  right  that  one  can 
acquire  to  such  water  and  the  only  ri^t  bj 
reason  of  which  one  can  divert  snch  waters 
from  their  natural  water  courses  la  for  a 
usufructuary  purpose  and  in  cases  of  thla 
character — Uie  purpose  of  applying  ttie  water 
thus  diverted  to  irrigable  lands.  In  otbet 
words,  a  water  right  for  agricultural  par- 
poses,  to  be  available  and  effective,  must  be 
attached  to  the  land  and  become  in  a  sense 
appurtenant  thereto  by  actual  application. 

[4]  In  this  case  the  appellant  company 
makes  no  claim  based  on  its  ownership  or 
possession  of  the  lands  under  its  canal,  and, 
so  far  as  we  are  advised  by  the  pleadings, 
it  is  not  now,  nor  was  it  at  tbe  time  of  Its 
construction,  the  owner  of  the  lands  whldi  it 
sought  to  cover  by  the  construction  of  Iti 
canal.  We  deem  it  fair  to  assume,  therefore, 
that  the  sole  aim  and  object  and  purpose  of 
the  construction  of  the  canal  and  the  aim  and 
object  and  purpose  of  its  operation  and 
maintenance  until  the  present  time  is  for 
the  purpose  of  disposing  of  the  water  whlcb 
It  diverts  from  the  public  stream  to  those 
who  own  or  possess'  the  lands  lying  under 
the  ditch.  The  act  of  dlvasiott  on  the  part 
<^  the  appellant  convany  could  not,  as  m 
have  reasoned  it,  constitute  a  oonq>lete  aod 
vaUd  anproivlattiHi.  It  reqalred  more  than 
tbe  mec9  divwalon  of  tba  watar  to  eon^ete 
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the  aiq:>roprjiatlon  under  the  doctrine  as  here- 
tofore referred  to.  Hence  the  diversion  cl 
the  water  from  the  canal  of  the  appellant 
company  and  its  application  to  a  beneficial 
nse  by  the  owners  or  possessors  of  Irrigable 
lands  constituted  the  culminating  act  In  per- 
fecting the  appropriation.  This  latter  step, 
namely,  the  application  of  the  water  Itself  to 
the  lands  for  the  purpose  of  reclamation  and 
Irrigation,  fulfilled  the  primal  and  essential 
object  to  all  l^iUAatlon  and  Judicial  expreft- 
sion  upon  this  sidtject,  1.  &,  the  cnltlTatlon  of 
the  soil. 

The  history  of  the  arid  West  is  replete 
with  legislation  and  Judicial  expression  upon 
ttie  sabject  <tf  Irrigation.  Mndi  of  the  mod- 
em law  applicable  to  this  subject  has  grown 
out  of  conditioiu  found  preval^t  In  this  re- 
E^n,  and  the  paramount  thought,  both  in  the 
legislative  acts  of  the  several  states  and  in 
the  Judicial  expressions  coming  from  the 
several  Jurisdictions,  Is  the  actual  economic 
application  of  the  exceedingly  scarce,  but 
all-important  element,  water  to  the  soil,  with 
the  end  in  view  that  the  latter  may  perform 
its  highest  fonctlon  in  produ<dng  sustenance 
for  humanity.  Hence  it  follows,  as  it  has 
been  reastuied  out  by  many  courts  of  last 
resort  in  able  and  well-considered  opinions, 
that  he  wbo  applies  the  water  to  the  soil, 
for  a  bcoefldal  purpose  la  in  fact  the  actual 
approprlator,  althous^i  the  application  may 
be  made  throni^  the  agency  of  another,  who 
by  and  through  his  own  means  and  instm- 
moitalitiei  diverts  ttae  mter.  In  the  first  iu- 
stanoe,  from  its  natural  course. 

As  was  vrell  stated  by  tbe  Suprane  Court 
of  Arizona  in  the  caae  ct  Slosser  v.  Salt  BiT«r 
Vall^  Canal  Company,  speakliig  ttmni^  Mr. 
Justice  Sloan:  "The  aKtropriator  mi^  thus, 
immediately,  to*  constmcttng  and  ownii^  his 
own  dU6h  or  canal,  or,  mediate,  by  aeviir- 
faig  tflie  permancait  tla^t  to  the  aerrUse  (XC 
another's  ditch  or  canal,  whether  the  latter 
be  ovned  by  a  natural  or  artlflelalf  person, 
perfect  his  appropriation.  A  corporation 
thus  organised  for  the  purpose  of  famishing 
water  for  agricultural  purposes,  to  be  used 
others  in  privity  of  omtraet  with  It,  be- 
oomeB  Uie  mwe  agent  of  flie  latter,  ai^  un- 
der the  statute,  may  divert  from  a  pubUc 
stream  water  which  the  latter  may  aovdre 
sad  use  for  purposes  of  Irrigation.  The 
measure  of  tta  rl^t  so  to  do  is  the  needs 
and  requirements  of  those  ownen  or  posses- 
sors of  arable  and  Irrigable  lands  with  whom, 
by  emtrsct,  it  stands  In  relation  as  agent. 
^  doctrine  of  agency,  therefore,  unless  we 
concede  to  such  corporations  a  rlgbt  not  en- 
jc^ed  by  oUwr  inhabitants  under  Qie  statute 
must  be  Invoked,  In  order  to  confer  upon 
tbon  any  rtght  to  the  division  of  water 
from  a  poMlc  stream."  Blosser  v.  Salt  Blver, 
etc.,  Co.,  7  Alls.  876, 66  Pac.  886. 

It  bsbig  our  Judgment  that  die  role  as 
userted  in  the  case  of  SlosBer  r.  Salt  Blver. 
etc,  Co.,  sum.  is  applicable  In  this  case.  It 
follows  that  the  app^luit  company  can  be 


regarded  In  no  otb»  light  than  that  ot  the 
agent  for  those  who,  having  in  years  past 
tBkea  the  water  from  the  canal  of  appellant, 
have  applied  the  same  to  beneficial  use,  and 
who  have  thus  acquired  a  right  of  user  equiva- 
lent to  an  easement  In  the  canal  of  appellant 
to  the  extent  of  the  amount  of  water  deliver- 
ed to  them  by  appellant.  This  right  is  con- 
tlng^t  only  upon  the  acts  of  the  actual  ap- 
proprlator In  meeting  the  reuonable  de- 
mands of  the  conveyor  for  servtees  performed 
by  way  of  delivery  of  the  mter  to  the  point 
of  diversion  from  the  letter's  canal.  People 
ex  rel.  Standard  v.  Canal  Co.,  26  Colo.  213, 64 
Pac.  626;  2  Wlel  on  Water  Rights,  S  1840. 

The  Supreme  Court  of  Colorado,  In  the 
case  of  Wright  v.  Irrigation  Co..  27  Colo. 
318,  61  Pac;  603,  hdd  In  substance  that  a 
contract  existing  between  the  company,  as 
the  conveyor  of  the  water  from  the  natural 
stream,  and  the  actual  approprlator,  Is  not 
for  the  purchase  of  the  given  volume  of  wa- 
ter, but  rather  the  acquirement  of  the  right 
to  use  the  canal  of  the  conveyor  as  a  means 
of  conducting  a  given  volume,  or  eo  mudi 
thereof  as  may  be  necessary  to  irrigate  a 
certain  number  of  acres. 

The  Supreme  Court  of  Idaho,  In  pasedng 
upon  this  subject  In  the  case  of  Farmers* 
Co-op.  Co.  V.  Riverside  Irr.,  14  Idaho,  450, 
94  Pac.  761,  adhered  to  a  different  rule  from 
that  announced  by  the  Supreme  Court  of 
Arizona  and  the  Supreme  Court  of  Colorado, 
wherein  the  Supreme  Court  of  Idaho  said: 
"The  appropriation  of  waters  carried  in  the 
ditch  operated  for  sale,  rental,  and  distribu- 
tion of  waters  does  not  belong  to  the  water 
users,  but  rather  to  the  ditch  company.  The 
right  to  the  use  of  such  water,  after  having 
'once  been  sold,  rented,  or  distributed  to  any 
person  who  has  settled  upon  or  improved 
land  toT  agricultural  purposes,'  becomes  a 
perpetual  right,  subject  to  defeat  only  by 
failure  to  pay  annual  water  rents  and  com- 
ply with  the  lawful  requirements  as  to  the 
conditions  of  the  use." 

It  must  be  observed  in  this  respect^  how- 
ever, that  the  Supreme  Court  of  Idaho  in 
formulating  this  rule  did  so  under  express 
provisions  of  Its  Constitution. 

[S]  That  the  li^t  of  an  actmU  approprla- 
tor or  user  of  water  once  acquired  from  the 
ordinal  converts  is  an  easement  has  been 
subjected  to  some  condderable  criticism  by 
those  who  have  given  Oiought  to  this  subject; 
and  it  has  been  said  that  to  term  this  right 
an  easement  it  must  be  sndi  as  would  pass 
as  an  appurtenance  without  further  descrip- 
tion in  a  convince  of  the  realty  on  which 
or  ta  whltAi  the  actual  right  of  user  had  been 
exercised.  But,  applying  the  doctrine  of  ap- 
propriation as  hereinbefore  referred  to,  and, 
answering  this  crittdsm  in  the  light  of  prac- 
ttcal  and  material  observatlona,  It  la  at  once 
apparent  that  the  very  criticism  itself  Is  an 
answer  to  tbe  proposlti<m  on  wbich  tbe  criti- 
cism is  based,  because  the  very  right  itself 
relating  as  it  does  to  the  land  upon  wbidi  It 
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Is  MipUed,  alUiongli  In  a  sense  tncoiporeal, 
nerertheless,  by  reason  of  Its  application,  be- 
oomee  an  luteal  part  of  the  freehold.  The 
water  and  the  land  to  wUcb  It  Is  applied  be- 
come so  Interrelated  and  depaident  on  each 
other  In  order  to  constitute  a  TaHd  appropria- 
tion that  the  former  becomes  1^  reascm  of 
iwcesslty  appurtenant  to  Ora  latter.  The 
Tight  of  a  direct  approptlator  to  use  the  in- 
ters of  a  public  stream  and  to  apply  the 
same  to  beneficial  use  has  been  termed  an 
'incorporeal  hraedltament,"  and  It  has  been 
said  tiut  a  consumer  under  a  dltcih,  con- 
fltmcted  and  maintained  for  tibe  sole  purpose 
of  distribntion  and  saH  posseases  a  Uke 
property.  2  WeU  on  Water  Bights  (Sd  Bd.) 
p^  1240,  and  authorities  there  cited. 

[I]  It  is  the  contoition  of  appellant  In  tUs 
case  that,  inasmn^  as  tOalnturs  allege  only 
an  annual  delivery  of  60  inches  of  water  pri- 
or to  1910  and  the  failure  and  refusal  to  for- 
nish  sudi  amount  of  water  to  respondents  In 
that  year,  no  continuing  contract  is  establlsh- 
<ed  thereby  between  respondents  and  appel- 
lant This  contention  is  In  our  Judgment 
not  well  founded.  As  disclosed  by  the  rec- 
ord, the  respondent  went  upon  the  land  In 
question  and  reclaimed  the  same,  and  by  and 
through  the  continuous  use  of  the  water  di- 
verted from  appellant's  canal  cultivated  and 
Improved  the  land  and  caused  the  land  to 
produce  crops.  The  appellant  company,  hav- 
ing once  furnished  the  water  to  respondent, 
and  having  by  the  Initial  delivery  of  water 
and  by  the  contlnnous  delivery  thereof  for  a 
successive  number  of  years  held  out  to  re- 
spondent that  he  could  Improve  the  land  in 
question  In  reliance  upon  such  water,  It  would 
be  unreasonable  to  say  that  the  appellant 
could  now  deprive  respondents  of  the  use  of 
the  water  so  long  as  the  amount  of  water  di- 
verted by  respondent  was  economically  es- 
sential to  the  cultivation  of  the  land.  Hav- 
ing delivered  the  water  and  having  observed 
the  acts  of  respondents  in  applying  the  water 
and  Improving  the  land  and  exerting  their 
energies  toward  the  creating  and  upbuilding 
of  property  based  upon  a  faith  and  a  justi- 
fiable expectation  that  the  company  would 
continue  to  deliver  the  water,  the  appellant, 
in  our  Judgment,  cannot  now  be  heard  to  de- 
ny the  existence  of  an  Implied  contractual 
relation  between  itself  and  respondents. 

Following  out  the  reasoning  that  he  who 
actually  applies  the  water  to  the  soU  Is  the 
appropriator,  even  where  he  obtains  the  wa- 
ter from  the  canal  of  one  who  has  diverted 
it  for  distribution,  the  law  of  appropriation 
must  apply  to  determine  his  right  as  against 
other  users  from  the  same  canal  or  system. 
Hence  Om  rule  that  a  prior  appropriation 
constitutes  a  prior  right  applies  to  the  appro- 
priators  of  water,  where  the  appropriation  is 
made  by  and  through  the  agency  of  another, 
as  well  as  where  the  appropriation  Is  made 
directly  from  the  public  stream.  The  re- 


spondents in  Ols  eue  wisrs  snttHed  to  du 
amount  of  water  formerly  diverted  and  used 
by  fhem  so  Img  as  tbs  d^Tsry  of  that  wa- 
ter to  them  did  not  interfere  with  thow 
whose  rights  of  appropriation  under  the  bbsw 
system  were  prior  in  point  of  time.  Las- 
nlng  T.  Osborne  (O.  a)  76  Fed.  US;  UandeU 
At  aL  T.  Ban  Diego  Go.  (a  a)  89  Fed.  28& 
As  was  said  by  Judge  Boss  In  the  case  of 
Handsll  v.  Ban  Diego,  etc:,  Oo.,  snpia:  "A 
consumer  whose  land  is  sltnated  within  the 
flow  of  such  a  dtstrUratlnc  system,  •  •  • 
and  who  has,  by  means  of  water  thereby  sup- 
plied to  Mm,  made  valuable  Improv^nents  on 
Ids  land,  cannot  be  thereafter  lAwfoUy  de- 
prived of  audi  watra  In  order  ttiat  tin  dis> 
trlbctor  may  supply  later  comers,  even 
tliou^  a  larger  area,  by  reason  of  more  fi* 
vo  table  conditions,  may  thus  be  brought  un- 
der cnUlTStfim.  8ik9l  a  rule  would  manlr 
festly  work  deetrnction  to  the  just  and  well- 
established  role  that  In  cases  like  this  the 
first  in  time  Is  tiie  first  In  right" 

It  is  the  duty  at  tlie  Averting  corporatUm. 
in  cases  of  tills  Und,  whste  a  oonsomer  his 
once  establUhed  a  rij^t  to  the  use  of  water 
by  acquiring  tb»  same  and  applying  it  to  a 
beneficial  purpose,  to  continue  to  fnmlafa  faha 
water  in  preference  to  bit«  aK>Ucsnt8,  pro- 
vided he  has  never  waived  his  rights  nor 
forfeited  the  same.  The  company  hss  the 
right,  and  it  Is  its  duty,  to  dtscrlmtnate  be- 
tween appropriators  of  water  from  tlielr  1x- 
rlgation  vstem,  giving  the  prefteence  to  those 
appropriators  who  are  oldest  in  iwlnt  of  dme^ 
In  esses  of  this  cbaiaeter  the  company  is  Imt 
a  dlTertar,  InasmndL  as  its  only  purpose  and 
power  is  to  divert  the  water  from  the  natural 
waterway.  Tha  consumer  Is  the  ccmveiter, 
inasmuch  as  It  Is  he  who  converts  the  wata 
to  the  land  oovored  ^  tbA  canal,  and,  having 
once  applied  the  water  to  the  land  fbr  bene- 
ficial purpose^  he  tfioold  not  be  derived  of 
the  use  or  benttSt  of  sudi  water  In'fiivor  of 
later  applicants,  so  long  as  he  complies  with 
the  reasonable  reqalrements  of  the  divwthig 
company,  8  EiimeT,  Iir.  ft  Watw  Bltfiti,  I 
1500. 

The  question  as  to  th»  amount  of  daniagei 
assessed  by  the  Jury  in  the  trial  court  Is 
this  case  is  not  before  us. 

The  Judgm^t  ^ould  be  affirmed. 

It  Is  so  ordered. 

TALBOT,  a  J.,  and  NOBOBOSS,  con- 
cur. 


DABBOUOH  T.  NEVADA  MILUNG  ft  OBB 

PUBOHASINO  Ca    (No.  20820 
(Supreme  Court  of  Nevada.    Uay  15,  Idl^ 

GOKFOBATIONB  (S  432*)— RXPSBSEIITATKOS  ST 
OmoKBS  AHn  AaBNTS—BviDBNCK  AS  ^  AV- 
THOBITT. 

In  an  action  against  a  corporation  upon  a 
note,  defended  upon  the  ground  tbat  tXi«  P*^ 
son  exeeatlng  the  note  was  not  Its  president, 
either  de  jure  or  de  facto,  because  not  a-  >tock- 
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holder,  ertdanee  Md  to  acstaio  a  fIndiBc  that 
he  wai  a  stockholder  and  president  with  au- 
thority to  execute  the  note. 

Mote.— For  other  cases,  see  Corporationa, 
Cent.  Dte.  H  1T17, 1T18,  1T24,  1726-1TO6, 1737, 
1743,  17tt2;  Dec.  Dig.  f  432.»] 

Apx)eal  from  District  Court,  Nye  Oonnty; 
Mark  R.  ATerlll,  Jndge. 

Action  by  Mrs.  J.  T.  Darrongh,  administra- 
trix, against  the  Nevada  Milling  &  Ore  Pnr^ 
a-tiMiffTig  Company,  a  corporation.  From  a 
Jodeinent  for  plalntlfl,  defendant  appeals. 
Affirmed. 

P.  B.  Keeler.  of  Long  Beadi,  CaL,  for  ap- 
pellant. 7.  K.  Pittman,  of  Tonopali.  for  re- 
spondent 

McOABBAN,  X  In  this  action  Mrs.  J.  T. 
I>&rroagh,  as  administratrix  of  the  estate 
of  J.  T.  Darrongb,  deceased,  soed  to  recover 
94,000,  loaned  by  her  deceased  hnaband  to 
C.  S.  LenKn,  as  president  of  the  Nevada  Mill- 
Ins  &  Ore  Purchasing  Company,  a  New  Jer- 
8^  corporation.  From  the  Judgment  of  the 
trial  ooort  In  taTor  of  respondent,  and  from 
the  ordra  of  that  oonrt  denying  appellant's 
motion  for  a  new  trial,  appeal  Is  taken. 

It  is  the  contrition  of  appellant  herein 
that  G.  8.  Lemon  was  not  the  precedent  of 
the  Nevada  BfllUng  ft  Ore  Purchasing  Oom- 
pany,  either  de  facto  or  de  Jure,  for  the  rea- 
son that  no  shares  of  stock  had  been  issued 
to  C.  8.  Lemon,  and  under  the  laws  of  New 
Jersey  the  holding  of  stock  In  a  corporation 
is  made  a  prereauiaite  to  qualification  tor 
office  in  the  corporation.   It  Is  admitted  by 
appellant  that  the  money  was  loaned  by  re- 
spondent to  O.  8.  Lemon,  and  that  the  note 
gtv«a  In  security  for  the  loan  was  signed  by 
C.  S.  Lemon,  as  president  of  the  Nevada 
BtUllng  &  Ore  Purchasing  Company.  They 
contend,  however,  that  although  the  money 
borrowed  by  Lemon  from  J.  T.  Darrougfa  was 
used  In  the  construction  of  a  mill  at  Man- 
hattan, nevertheless,  the  appellant  company 
was  not  liable  for  the  loan,  for  the  reason 
that  Ijemou  was  an  Indepndent  contractor, 
and  was  constructing  the  mill  under  an  agree- 
ment with  appellant  company  to  turn  the 
same  over  to  appellant  company  when  It  was 
completed.  It  Is  the  contention  of  the  appel- 
lant that  the  mill,  never  having  been  com- 
pleted by  Lemon,  was  never  turned  over  by 
Lemon  to  the  appellant  company,  and  was 
never  accepted  by  the  appelant  company. 

The  uncontradicted  testimony  of  Mrs. 
Davidson,  bookkeeper  for  the  appellant  com- 
pany and  employed  by  0.  S.  Lemon,  president 
and  general  manager  of  the  company  at 
Manhattan,  Is  to  the  effect  that  the  money 
borrowed  from  Darrough  was  used  in  pay- 
ing off  debts  incurred  in  the  construction  of 
the  mill,  and  for  labor  performed  in  and 
about  the  same.  In  that  respect  die  testi- 
fied as  follows:  "Q.  Were  you  working  for 
said  company  during  the  month  of  November, 
1907?  A.  Yea.   Q.  If  you  answer  the  pre- 


ceding question  In  the  afBrmattve,  state 
whether  or  not  yon  are  familiar  with  the  exe- 
cution of  a  note  of  $4,000,  on  the  6tb  day  of 
November,  1907,  in  fiivor  of  J.  T.  Darroagh, 
for  money  loaiud  to  the  company  for  paying 
the  debts  of  the  company.  A.  Tea.  Q.  If 
you  aiMwer  the  pteceding  question  in  the  af- 
flrmatlTe,  state  the  tacts  within  your  own 
luiowledge  oonoemlng  the  execution  of  said 
note.  A.  I  know  within  my  own  knowledge 
Charles  S.  Lemon  borrowed  from  J.  T.  Dar- 
rough, for  the  use  of  the  company  In  paying 
Its  debts  and  defraying  the  expensea  of  said 
company,  and  the  money  was  used  for  that 
purpose^  Q.  It  you  know*  state  what  was 
done  with  the  monc?  received  from  J.  T.  Dar- 
rough In  consideration  of  the  execution  of 
said  note.  A  It  was  used  for  defraying  the 
eicpenses  of  the  company  and  paying  its 
debts.  •  •  •  Q.  State  what  authority,  If 
you  know,  the  party  executing  said  note  had 
for  executing  the  same  on  behalf  of  said  the 
Nevada  Milling  ft  Ore  Purchasing  Co.  A. 
Charles  8.  Lemon  negotiated  and  made  con- 
tracts tor  the  purchasing  of  all  ore  for  said 
company,  and  bought  all  the  machinery  for 
the  company,  and  fitted  the  entire  mill  com- 
plete, and  hired  all  m^,  and  he  was  the  only 
official  of  said  company  at  that  time  in  Man- 
hattan." 

At  the  trial  of  the  cause  in  the  lower  court 
the  appellant  herein  Introduced  in  evidence 
certain  pages  of  the  minute  book  kept  by  the 
corporation,  and  respondent  Introduced  the 
remainder  of  said  book  in  support  of  her 
contention.  From  the  record  it  appears  that 
the  minute  book  Introduced  In  evidence  la  a 
bound  volume,  the  pages  of  which  are  firmly 
fastened,  constituting  one  book  or  volume. 
This  iB  significant  only  in  so  far  as  It  Indi- 
cates that  certain  minutes,  although  not 
signed  by  the  secretary,  are,  however.  In  the 
same  volume  In  which  other  minutes  appear 
duly  signed.  It  appears  from  this  record 
tliat  the  first  meeting  of  the  stockholders  of 
the  Nevada  Milling  &  Ore  Purchasing  Com- 
pany was  held  at  Camden,  N.  J.,  March  26, 
1907,  and  at  that  meeting  the  stockholders 
passed  a  resolQtlon  and  caused  the  same  to 
be  entered  upon  the  minutes,  which  resolu- 
tion Is  as  follows:  "Whereas,  Clifford  Mc- 
Glellan  and  Ohas.  S.  Lemon,  have  offered  to 
sell  to  this  company  property  as  follows: 
The  use  of  the  Grlffln  process  for  saving 
gold  and  silver,  also  certain  valuable  con- 
tracts in  hand  including  a  contract  with 
Douglas  and  Eendall,  leases  for  the  treat- 
ing of  ores  now  on  Ui^  dumps.  Also  the 
Manhattan  Mining  Company,  Chlpmonk  Min- 
ing Co.,  the  Original  Manhattan  Mining  Com- 
pany, the  Manhattan  Consolidated  Mining 
Company,  and  the  Seyler-Humphreys  Mining 
Company,  all  bearing  date  of  January  10, 
1907.  Also  buildings  and  all  requisite  ma- 
chinery to  complete  and  operate  a  mill  or 
at  least  nine  stamps  together  with  mill  site 
and  water  rights  tor  same ;  in  consideration 
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of  the  isene  of  stock  of  this  company  to  the 
amount  of  one  hundred  thousand  dollars 
(HOO.OOO)  par  ralne ;  and  whereas,  it  appears 
to  the  stockholders  that  snch  property  Is  nec- 
essary for  the  business  of  this  company,  and 
that  the  same  is  of  the  value  of  one  hundred 
thousand  dollars  (f 100,000} ;  resolved,  that 
the  board  of  directors  of  this  company  be 
and  they  are  hereby  authorized  and  directed 
to  purchase  the  said  property  above  men- 
tioned for  the  said  price  and  to  Issue  said 
stock  In  payment  thereof;  provided,  that  in 
the  Judgment  of  the  board  of  directors,  the 
said  property  is  of  the  value  above  stated. 
*  *  *  Resolved,  that  the  board  of  direc- 
tors be  and  they  hereby  are  authorized  and  di- 
rected to  accept  said  property  as  full  pay- 
ment of  the  subscription  for  stock  of  the 
Incorporators,  and  to  Issue  full-paid  stock  to 
the  Incorporators,  or  their  assigns,  to  the 
amount  of  their  respective  subscriptions." 

Followinig  the  meeting  of  the  stockholders, 
and  on  the  same  date,  the  directors  held  a 
meeting,  at  urtilch  meeting  F.  R.  Hansetl  was 
elected  president,  and  (George  H.  Martin  was 
elected  secretary,  and  at  the  seme  meeting 
the  board  of  directors,  pursuant  to  the  au- 
tbortzation  passed  by  the  stockholders,  adopt- 
ed a  resolution  and  caused  the  same  to  be 
entered  upon  their  minutes,  part  of  which  la 
as  follows:  "Resolved,  that  this  company  ac- 
cept the  offer  of  Clifford  McOlellan  and  G.  S. 
Lemon  to  sell  to  this  company  the  property 
described  In  the  resoIntloQ  of  the  stockhold- 
ers passed  March  25,  1907,  authorizing  the 
purchase,  and  the  board  of  directors  do  here- 
by adjudge  and  declare  that  said.  proi>erty 
la  of  the  fair  value  of  one  hundred  thousand 
dollars,  and  that  the  same  is  necessary  for 
the  business  of  this  company.  •  •  •  Fur- 
ther resolved,  that  the  president  and  the 
treasurer  be  and  they  hereby  are  authorized 
and  directed  to  issue  to  the  order  of  said 
vendors  the  fall-paid  capital  stock  of  tbla 
company  to  the  aggre^te  amount  of  one 
hundred  thoosand  dollars,  as  provided  In 
said  agreement." 

The  waiver  of  notice,  as  signed  by  the  di- 
rectors and  filed  In  the  minutes  of  Uie  meet- 
ing of  March  26tfa,  at  which  meetii^  the 
fbregtdng  resolution  was  passed,  shows  that 
018  directors'  meeting  was  held  for  the  pnr^ 
pose  of  Meeting  oflSc^s,  and  to  authorize  the 
purchase  of  property  necessary  for  the  basi- 
ness  of  the  company.  The  total  aothorlzed 
capital  titodk  of  the  company,  acccnrding  to  its 
articles  of  Incorporation,  was  flOO,000,  and 
as  appears  from  the  forgoing  resolution 
passed  tqr  the  stoc^oldm  of  the  corporation 
at  their  first  meeting  and  by  the  directors 
of  the  con>oratlon  at  the  first  meeting  of 
their  board,  the  eatin  antliorlzed  capital 
stodt  of  the  company  was  directed  to  be  is- 
sued to  McClellan  and  Lemon,  the  vendors, 
in  payment  for  Qib  property  mentioned  in 
Hie  resolution.  'SMa  resolution  was  passed 
by  tibe  stof^old^  at  thdr  first  meeting, 
and  dflt*g"«Wd  the  property  as  the  Griffin 


process  for  saving  gold  and  sliver,  oontract 
with  Douglas  and  Kendall  for  treating  ores 
on  the  dumps  of  their  tninjng  proi>erty,  con- 
tracts with  the  Manhattan  Mining  Company, 
the  Chipmonk  Mining  Company,  the  Origi- 
nal Manhattan  Mining  Company,  the  Man- 
hattan Consolidated  Mining  Company,  and 
the  Seyler^Humphreys  Mining  Company,  also 
a  mill  site  and  water  rights  for  the  same, 
and  buildings  and  requisite  machinery  to 
complete  and  operate  a  mill  of  at  least  nine 
stamps.    The  president  and  treasurer  being, 
by  the  board  of  directors,  authorized  and 
directed  to  issue  the  full  capital  stock  of  the 
company,  amounting  to  9100,000  to  I^mon 
and  McClellan,  the  presumption  mnst  be 
that  the  officers  of  the  corporation  did  as 
they  were  directed  to  do  by  their  board  of 
directors,  and  it  must  reasonably  follow  that 
the  entire  capital  stock  of  the  corporation 
was  Issued  to  McCleUan  and  Lemon,  pur- 
suant to  the  direction  of  the  board  of  direc- 
tors; hence.  It  is  manifest  that  C.  8.  Ij^non 
became  the  holder  of  stock  In  the  corpora- 
tion on  the  2Sth  day  of  March,  1007.  More- 
over, the  stockholders  of  the  corporatlOD  rec- 
ognized C.  S.  Lemon  as  a  bolder  of  sto<A,  for 
it  appears  that  at  12  o'clock  on  the  same  day 
on  which  the  for^ioing  transactions  took 
place;  to  wit,  the  2Gth  day  of  March,  a  4>e- 
dal  meeting  of  the  stockholders  of  the  com- 
pany  was  held,  at  which  special  meeting  the 
resignations  of  F.  R.  Hansell,  as  president 
and  George  H.  B.  Martin,  as  secretary  and 
treasurer,  were  presmted,  and  on  motion  ac- 
cepted by  the  company  and  at  the  same  time 
Charles  S.  Lemon,  OUflord  UcQ^an,  and 
Charles  A.  Porter  wwe  nominated  directors 
of  the  company  to  serve  for  the  unexidred 
terms  of  the  directors  resigned.   It  further 
appears  that  at  2:80  p.  m.  on  the  same  day, 
to  wit,  the  25th  day  of  March,  1907,  pursuant 
to  waiver  of  notice  signed  by  all  the  direc- 
tors, a  directors'  meeting  was  held,  at  which 
meeting  Mr.  Charles  S.  Lemon  was  elected 
president 

Prior  to  the  election  of  Lemon  as  preflld«t 
of  the  coiporatlon  it  appears  that  an  agree- 
ment for  the  pnrctiase  of  property  was  ot- 
tered into  between  Lemon  and  McClellan,  as 
vendors,  and  the  Nevada  MlUlng  &  Ore  Par- 
chasing  Company,  acting  by  and  through  F. 
R.  Hansdl,  its  president  and  George  H.  B. 
Martin,  Ito  secretary,  and  part  ot  which 
agreement  is  as  follows:  "Whweas,  tiie 
board  of  directors  of  the  company  have  as- 
certained, adjudged  and  declared  that  tSie  said 
property  and  rigbta  are  of  the  ftdr  valae  of 
one  hundred  thousand  dollars  (910(^00(9  and 
that  the  acqnlsitton  thereof  ia  neoeasary  tor 
the  buMness  of  the  company  and  to  carry 
out  its  conteniplftted  objects;  now  tbeietan, 
this  agneneDt  witneaseth :  That  the  vendns 
have  sold,  assigned,  tranafored  and  set  ow, 
and  do  hereby  sell,  assign,  transfer  and  oet 
over  onto  the  oonywny,  its  aoeceBsors  and 
assigns,  an  thdr  ilght  title,  and  Interest  In 
and  to  the  following  deacrlbed  property,  to 
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wtt:  •  •  •  idflo  bnlldliigs  and  all  leani- 
alto  madiliiexy  to  complete  and  operate  a 
mill  of  at  least  nine  stamps  togetiier  with 
mill  site  and  water  rights  tor  same." 

WliatBTW  might  be  contended  bjr  appellant 
as  to  the  acts  of  Mr.  LeoKm  being  Toid  for 
want  of  antbority.  It  cannot,  in  oar  Jndg- 
ment,  be  ramtended  tlut  the  acts  of  the  board 
of  directors  of  the  company,  of  whi<^  board 
of  directors  F.  B.  Hansell  was  president, 
were  other  than  valid,  and  the  words  used 
In  the  agreement  for  the  purchase  of  the 
property,  as  disclosed  by  tiie  Instmment  ap- 
pearing in  the  minutes,  ^gned  by  F,  R.  Han- 
sell as  prraldent,  and  as  heretofore  set  forth 
In  part,  are  words  signifying  conveyance,  and 
caonot  In  oar  Judgment  be  viewed  in  any 
other  light  than  as  an  absolute  conveyance 
of  the  property  enumerated  In  the  agreement 
from  McGlellan  and  Lemon,  as  vendors,  to 
the  Nevada  Milling  &  Ore  Purchasing  Com- 
pany, appellant  herein.  The  contention  of 
appellant  as  to  the  acts  of  licmon  being  void 
for  the  reason  that  he  was  not  a  stockholder 
of  the  corporation,  and  hence  could  not  le- 
gally hold  office  as  president,  is,  in  our  judg- 
ment, not  well  founded,  in  view  of  the  min- 
utes of  the  corporation,  reference  to  which 
have  heretofore  been  made.  In  our  Judg- 
ment, Lemon  was  undoubtedly  a  bolder  of 
stock  in  the  corporation  on  the  25th  day  of 
March,  1907.  But,  whether  Lemon  was  or 
was  not  the  l^ally  constituted  president  of 
the  corporation,  the  transaction  between 
Lemon  and  McClellan,  as  vendors,  and  the 
appellant  corporation  was  unquestionably 
completed  on  the  25th  day  of  March.  Prior 
to  the  time  at  which  Lemon  took  office  as 
president,  the  property  as  enumerated  in  the 
several  Inst  ram  en  ta  found  in  the  minutes 
had  be^  offered  to  the  stockholders  at  thdj 
meeting  by  Lemon  and  McClellan,  as  vendors. 
The  stockholders  of  the  corporation  recom- 
mended that  the  board  of  directors  purchase 
the  property  and  Issue  the  entire  paid-up 
capital  stock  of  the  corporation  In  payment; 
the  board  of  directors  In  turn  declared  the 
property  to  be  worth  the  sum  of  |100,000,  and 
directed  the  issuance  of  the  full  pald-np 
capital  stodc  of  the  company  to  the  abro- 
gate amount  of  $100,000  to  Lemon  and  Mc- 
Clellan. 

The  contention  of  the  appellant  company 
as  to  Lemon  being  an  Independent  contrac- 
tor In  the  construction  of  the  mill,  and  that 
the  mlU  was  never  taken  over  by  the  com- 
pany from  Lemon  in,  In  our  Judgment,  not 
well  ft>unded.  In  view  of  the  resolution  pass- 
ed by  the  board  of  directors  and  appearing 
In  the  minutes  of  tb»  company  and  of  date 
of  September  4,  1908,  In  whldi  resolution 
the  followlnK  aivears:  "Whereas,  the  said 
oominny  is  ttie  owner  of  a  certain  ten  stamp- 
mill  in  the  town  of  Btanhattan,  county  of 
Nj^  state  of  Nevada,  commonly  known  as 
the  Tiemon  Mill' ;  and  whereas,  the  company 
has  at  and  before  the  ssecntion  of  this 


agreement  with  cash  contributed  or  adrauc- 
ed  to  It,  paid  in  full  all  labor  claims  a^ilnst 
said  mill  so  that  an  labor  liens  against  said 
mill  may  be  forthwith  released;  •  •  * 
and  whereas,  the  company  has  in  like  man- 
ner furnished  a  b<md  of  a  duly  qualified  sure- 
ty conqiany  for  the  releaae  of  all  attach- 
meata  against  the  said  mill  and  furthermore 
will,  after  the  execution  hereof,  make  any 
necessary  axrai^ementa  to  provide  like  bonds 
to  relieve  the  said  mill  from  any  attach- 
ments to  be  levied  against  it  hereafter  on 
account  of  the  oon4)any'B  Indebtedness  so 
that  the  lessee,  in  tbe  agreement  hereinafter 
mentioned,  may  have  uninterrupted  posses- 
sion and  control  of  said  premises  during  the 
term  of.said  agreement"  By  tbe  resolution 
as  it  appears  in  the  minutes  of  the  corpo- 
ration, of  which  tile  forcing  is  a  part,  it  is 
apparent  that  the  corporation  recognized  Ileus 
against  the  mill,  and  liquidated  the  same  as 
debts  against  the  corporation  incurred  under 
the  direction  and  management  of  Charles 
S.  Lemon.  Moreover,  they  expressly  declar- 
ed their  ownership  of  the  milt,  thereby  de- 
claring that  tbe  mill,  although  not  complet- 
ed, was  built  by  Lemon,  acting  for  and  in 
behalf  of  the  company. 

Bernard  Buckdesehel,  one  of  the  principal 
witnesses  for  the  appellant  company,  testi- 
fied in  his  deposition  relative  to  purchasing 
certain  lien  claims  against  tbe  Lemon  Mill, 
and  in  that  respect  the  witness  said:  "I  con- 
sulted tbe  attorney  for  the  company  because 
I  was  not  willing  to  make  any  move  to- 
wards purchasing  these  claims  unless  I  was 
assured  that  the  company  recognized  them 
as  absolute  and  exduMve  first  Utfis  against 
Ite  property." 

It  appears  from  the  minutes  of  the  corpo- 
ration that  attorney  Frederick  Lb  Berry,  of 
Tonopah,  was,  by  resolution,  made  the  fiscal 
agent  for  the  corporation  in  tbe  state  of 
Nevada,  and,  as  appears  from  the  record,  he 
was  later  made  attorney  for  the  corporatloD 
to  represent  It  in  certain  suite  in  which  the 
corporation  was  made  defendant  and  in 
which  labor  Hens  were  filed  against  the  Lem- 
on MiU,  as  the  property  of  appellant  com- 
pany. Tbe  deposition  of  Frederick  L.  Berry 
was  offered  in  behalf  of  Oie  appellant  com- 
pany in  the  trial  court,  and  in  that  deposi- 
tion he  testlfles  as  follows:  Did  you 
know  one  Charles  8.  Lemon?  A.  Yes.  Q. 
What  oonnection  did  he  have  with  the  pnq)- 
erty  on  which  the  liens  were  placed  [tefOT<- 
ring  to  tbe  case  of  Glffen  r.  Nevada  ICilUng 
tt  On  Pnndiaslng  Oo^]?  A  He  was  the 
man^r  of  said  property  referred  to  In 
question  19^  Q.  Was  he  tbe  manager  of  tbe 
place  and  have  complete  diarge  of  said 
Xiroperiy?  A  Tea.  Q.  Did  be  ever  admit  to 
you  the  cnrectness  ct  claims  as  set  forth  in 
lMBi]Utiff*s  complaint  [reterring  to  Ytith  v. 
Nevada  Milling  ft  Ore  Purefaaalng  Co.]? 
State  wliere,  when,  and  under  yiloMt  C(mdt- 
tions  it  was.    Answer  fully.    A  He  did. 
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Early  In  the  nxmtb  of  April.  1906,  at  Mbo- 
battan.  Ner^  in  what  was  known  as  the 
Fattetaoik-MlkiiUch  building,  be  aMMted  to 
me  bis  lime  books  and  books  of  acotnmt, 
rbe^ing  over  each  Item  mentioned  therein, 
and.  aftn  devoting  at  least  two  houv  tiiere- 
to,  stated  that  the  claims  were  correct  This 
statement  was  made  in  the  presence  of  Benir 
ard  Ra<^escbel,  and  Horace  O.  WilUams, 
who  were  then  and  there  present  giving  the 
matter  tbatr  undivided  attentloo.  Q.  Inwbat 
capacity  was  be  acting  wlien  he  made  state- 
ments as  set  forth  in  your  answer  to  ques- 
tion 2Lt  A.  He  was  acting  as  manager  of 
the  Nevada  Milling  A  Ore  Forchaslng  CfOm- 
pany.*' 

In  accordance  with  the  1^-laws  of  the  com- 
pany the  president  was  Invested  with  the 
general  and  active  management  of  the  bnsl- 
nesa  of  the  company,  and  was  empowered  to 
execute  bonds,  mortgages  and  other  contracts 
under  the  seal  of  the  company.  In  the  suits 
commenced  for  the  foreclosure  of  labor  liens 
filed  against  the  Lemon  Mill,  the  appellant 
company  appeared  and  filed  its  pleadings  in 
defense  thereto,  and  la  each  instance  C.  8. 
Lemon,  In  verl^lng  the  pleadings  in  behalf 
of  the  appellant  company,  made  oath  that 
he  was  the  president  of  the  same,  and  In 
each  Instance  Mr.  Frederick  Ll  Berry,  the 
duly  authorized  agent  for  the  appellant  com- 
pany, appeared  as  attorney  for  the  company 
In  the  presentation  of  its  pleadings  and  de- 
fenses. 

The  whole  record  discloses  acquiescence 
on  the  part  of  the  appellant  company  In  the 
acts  of  O.  S.  Lemon.  Moreover,  the  record 
discloses  that  0.  S.  Lemon,  at  the  time  of 
his  election  as  president  of  the  corporation, 
was  unquestionably  a  bolder  of  stock  In  the 
corporation.  As  president  of  the  corporation, 
he  took  up  his  headquarters  In  the  town  of 
Manhattan  for  the  purpose  of  generally  man- 
aging the  affairs  of  the  corporation,  and 
when  the  property  which  he  was  oonstruct- 
Ing  became  Involved  in  litigation,  growli^ 
out  of  labor  liens,  the  company  assumed  the 
responsibility,  and,  as  Its  resolution  shows, 
paid  in  full  fUl  labor  claims  against  the  mill 
known  as  "the  Lemon  MlU,"  and,  as  is  dls- 
(dosed  by  the  resolution,  Otese  labor  liens 
were  paid  with  cash  "contributed  or  advanc- 
ed to  the  company." 

Xhe  testimony  ot  Mrs.  Davidson  is  to  the 
^Eect  that  tbo  monev  borrowed  txcm  3.  T. 
Darrougbt  of  whose  estate  the  re^Kindent  is 
the  duly  antborlzed  administratrix,  was  "tor 
the  use  of  the  company  in  paying  Its  debts 
and  defraying  the  expenses  of  said  company, 
and  the  num^  was  used  for  that  purpose." 
The  lokn  was  nwitlated  by  a  8.  Lemon,  as 
presldcait  of  tbri  i^ellant  company.  The 
numey  was  seeatad  by  a  note  signed  by  the 
appellant  oompuy,  ^0.8.  Lemon,  pres- 
ident, and  these  acts  of  Lemon  were  perform- 
ed during  the  time  at  which  the  company, 


naoilatlDn  duly  adivted  by  Its  board  of 
directom,  made  opok  deelaratton,  1^  flllng  Ita 
list  of  officers  with  the  Secretary  of  Stats  of 
ttie  State  of  Nevada,  ttiat  GharleB  8.  Lemon 
was  its  doly  dected  and  quaUfled  ^esldml:. 

The  lodgment  of  the  lower  oovrt  flhonld  be 
afiOrmed. 

It  is  so  ordered. 

TALBOT,  a  J.,  and  NOROBOSS.  3^  con- 
cur. 


STATE)  ex  reL  WOOD  ▼.  BOARD  OF 
GOM'RS  OP  TETON  OOUNTY. 
(No.  8460 

(Snprdme  Court  ot  Montana.   April  22, 

1.  Counties  (I  IS*)  — OnoAirzuTioir— Psn- 
TioiT—BK<3Tn  arris. 

Under  the  statute  providing  that  when  it  is 
sought  to  divide  any  counties  and  form  a  new 
connly,  a  petition  signed  by  at  least  raie-haU  of 
the  qualified  electors  of  the  proposed  new  oooif 
whose  names  appear  <m  the  official  registra- 
on  books  at  the  last  general  election,  shall  be 
presented  to  the  board  of  county  commissioners 
of  the  county,  from  which  the  largest  area  is 
proposed  to  be  taken,  and  that,  where  the  pro- 
posed county  is  to  b«  formed  from  two  or  more 
connties,  separate  petitions  shall  be  presented 
from  the  territory  taken  from  each,  and  each 
petition  shall  be  signed  by  at  least  one-half  of 
the  qnalified  electors  of  each  proposed  portion, 
a  petition  for  a  new  county  out  of  territory  of 
two  existing  counties  need  only  be  signed  by  one- 
half  of  the  qualified  electors  of  the  territory  pro- 
posed to  form  a  new  county,  as  shown  by  tiie  offi- 
cial r^istration  books  at  the  last  general  elec- 
tion. 

[Bd.  Note.— For  other  cases,  sss  Counties, 
Cent  Dig.  I  10;  Dec.  Dig.  |  iS.*} 

2.  CoTTNTiBs  (S  18*)— New  OotmriEa— OnoAif- 

IZATIOH— COURTEB  PimiONS. 

A  counter  petition  for  the  exclusion  of  tet^ 
rttory  from  a  new  county,  sought  to  be  organ- 
ized, must  contain  the  signatures  of  at  least  50 
per  cent,  of  (he  qualified  electtns  resident  in  tlie 
territon  sought  to  Ym  excluded,  and  the  bordoi 
la  on  the  counter  petldoners  to  show  that  &ct 
on  the  hearing. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  |  10;  Dec.  Dig.  |  13.*] 

S.  OotnrrtEs  (I  IS*)— OBOAnxzaTZON-'OouH- 
TBB  Fsnnoif— VEBmOATioH. 

A  verification  to  a  counter  petitiw  ading 
for  the  exclusion  of  territory  sought  to  be  in- 
cluded in  a  new  county,  to  t>e  organised,  which 
men^y  avers  that  each  affiant  buieves  that  the 
counter  petition  is  signed  by  at  least  SO  per 
cent,  of  the  qualified  electors  of  the  territory 
sought  to  be  exduded,  does  not  dunr  that  tbt 
counter  petition  was  so  ugned. 

[Bd.  Note.— For  other  cases,  sea  Oomitieiy 
Cent  Dig.  |  10;  Dec  Dig.  t  13.*] 

4.  OouimxB  (I  iS*)  —  OBaAnxuTioir — Oouir- 

TEB  PETmOR— VESIFIOATIOn. 

Under  the  New  Counties  Act,  whldl  does 
not  requite  that  counter  petitions  for  exdorion 
of  territory  sought  to  be  Included  in  new  conn- 
ties  to  be  organised  shall  be  verified,  an  affidavit 
to  a  counter  petition  for  the  exclnnou  of  terri- 
tory is  not  e'ndence  of  the  facts  averred  in  the 
affidavit,  since  the  functions  of  affidavits  are  de- 
fined by  Rev.  Codes.  U  7792-7088.  and  their 
use  is  con&ned  to  pleadings  and  p^ers  as  an 
required  to  be  verified. 

[Ed.  Note.— For  other  eases,  see  Oonntles, 
Omt  Dig.  1 10;  Dee.  Dig.  I 
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5.  CocNTXEfl  ({  lS*)--OBOAinunoii  OF  Nbw 
Counties— BoABD  of  ConKTT  Oomoaaxozi- 
EBs— Action— Reheabino. 

The  board  of  county  conunlBdoiien  order- 
ing on  electfoD  on  tb»  eabject  of  onanitiug  a 
new  coanty,  and  adjourning  Bine  die,  has  no 
authority  to  grant  a  rehearing  on  petition  there- 
for by  qaallfled  electors  residing  in  the  territory 
Boagbt  to  be  excluded  from  the  proposed  new 
county. 

lEd.  Note.— For  other  caaM.  aae  OoonUei, 
Cent.  Dig.  |  10;  Dec  DigTl  iS.*] 

Manflamnfl  1^  the  State,  on  niatlim  of 
Boyal  S.  Wood,  against  tba  Board  of  Gonnty 
ConunissiODerB  of  Teton  County.  Alterna- 
tive writ  vacated,  and  proeeedingB  dlamlased. 

NoTTis  &  Hnrd,  of  Great  Falls,  for  relator. 
Freeman  &  Tbelea,  of  Great  Falls,  and  Phil 
I.  Cole,  of  Choteau,  for  respondent 

SANNBR,  J.  Certain  iwtltioDS  for  the  cre- 
ation of  l^oole  county  out  of  portions  of  Te- 
ton and  Hill  counties  were  presented  to  the 
board  of  county  commissioners  of  Teton 
county  and  set  for  bearing  on  January  8, 
1914.  On  that  date  the  board  convened, 
bean^  the  petitions,  held  the  same  to  be  snffl- 
dent,  and  ordered  an  election  for  April  25, 
1914.  The  relator  challenges  the  proceedings 
upon  the  grounds :  (1)  That  the  petition  from 
Hill  county  was  not  signed  by  50  per  cent,  of 
the  qualified  electors  resident  in  the  territo- 
ry descrU)ed  therein;  and  (2)  that  on  Janua- 
ry 7,  1914,  a  counter  petition,  seeking  the  ex- 
clusion of  a  portion  of  such  territory,  was 
duly  filed,  signed  by  more  than  one-half  of 
the  gnalifled  electors  resident  In  such  portion 
which  counter  petition  the  board  refused  to 
grant  If  the  relator's  position  Is  sound  In 
either  respect,  the  proposed  new  county  can- 
not, for  lack  of  sufficient  Taluatton,  be  creat- 
ed. A  peremptory  writ  of  mandate  is  sought 
tc  compel  the  board  to  recouTene  and  give 
proper  legal  effect  to  the  counter  petition  for 
exclusion  and  to  tlie  original  petition  from 
Hill  county,  by  granting  the  one  and  denying 
the  other. 

[1  ]  The  specific  complaint  against  the  orig- 
inal petition  from  Hill  county  Is  that  the  ter- 
ritory affected  contains  not  less  than  800 
resident  qualified  electors;  that  said  peti- 
tion, after  allowing  for  withdrawals  there- 
from, liad  but  371  signers,  which  was  less 
than  50  per  cent  of  the  qualified  electors; 
and  that  the  board,  in  determining  said  pe- 
tition to  be  sufficient,  relied,  hot  upon  the 
statutory  Terlfication  thereto,  but  upon  the 
testimony  produced,  and  instead  of  ascertain- 
ing the  number  of  qualified  electors  resident 
In  the  territory  affected  on  January  8,  1914, 
used  as  a  basis  the  registration  list  of  Hill 
county  for  the  general  election  of  1912.  To 
establish  the  contention  that  this  proceeding 
was  inadequate,  reliance  is  placed  upon  the 
dedslon  of  this  court  in  State  ex  rel.  Lang 
y.  Fumlsh,  48  Mont  28,  134  Pac.  297.  The 
most  cursory  examination  of  the  Furnish 
decision  will  demonstrate  that  It  Is  rigidly 


confined  to  counter  petltlona  fcnr  «ccliutoii, 
and  dow  not  in  temu  or  effect  apply  to  orig- 
inal petltionB  for  the  creation  of  new  cotm- 
ttes.  There  was  a  reason  for  this,  and  it 
may  be  found  in  the  lango^e  of  the  act  tiim 
and  now  under  consideration.  We  remartc< 
ed :  "The  Legislature  could  have  said  that  a 
counter  petition  to  exclude  territory  should 
be  signed  by  BO  per  cent  of  the  qaaUfled  elec- 
tors thereof  ^n^Mse  names  aiqnar  upon  the 
great  roister,  but  it  did  not  say  that,  and 
the  coneloslcai  mwt  be  that  it  did  not  mean 
tbat,  anlesB  sndi  a  eondusiini  the  statute 
is  rendered  inoperatlTe  or  nnconstitntlonal.*' 
Now,  whatever  may  bare  been  tbs  reasons, 
that  is,  what  the  Legislature  did  say,  In  ef- 
fect, in  iwescribing  ttie  diaracter  of  tbe  oris- 
inal  petitions,  for  the  act  in  express  terms- 
prorides:  "Whenever  It  Is  desired  to  divide 
any  county  or  counties  and  form  a  new 
county  ont  (tf  a  portim  of  the  territory  of 
su(ih  then  existing  counly  or  counties,  a  pe- 
tition shall  be  presented  *  *  •  to  the 
board  of  county  commissioners  of  the  county 
from  whUA  the  largest  area  of  territory  la 
proposed  to  be  taken.  •  •  •  Such  peti- 
tion shall  be  signed  by  at  least  one-half  of 
the  qualified  electors  of  tbe  proposed  new^ 
county,  whose  names  appear  on  the  official 
registration  books  used  at  the  general  elec- 
tion held  therein  last  preceding  the  presente- 
tlon  of  said  petition."  The  unmistakable 
meaning  of  this  language  is  <dalmed  to  be 
destroyed  by  the  proviso  Immediately  follow- 
ing, viz. :  'fniat.  in  cases  where  the  proposed 
new  county  Is  to  be  formed  from  portions  of 
two  or  more  existing  counties,  separate  peti- 
tions shall  be  presented  from  the  territory 
taken  from  each  county;  and  each  of  said 
separate  petitions  shall  be  signed  by  at  least 
one-half  of  the  qualified  electors  of  each  of 
said  proposed  portions'* — but  It  is  quite  clear 
to  our  minds  that  this  is  a  subsidiary,  pre- 
cautionary provision  designed,  not  to  change 
the  qualifications  of  the  signers  as  fixed  In 
the  principal  clause  and  which  the  Legisla- 
ture apparently  thought  it  unnecessary  to 
repeat,  but  to  guard  against  another  possi- 
bility. To  Illustrate  by  the  present  case ;  It 
could  be  malntelned,  without  the  above  pro- 
viso, that  the  proceedings  to  create  Toole 
county  were  properly  initiated  if  the  petition 
or  petitions  for  the  whole  territory  to  be- 
embraced  In  the  proposed  new  county  con- 
teined  the  signatures  of  50  per  cent  of  the 
registered  electors  thereof,  notwithstanding 
that  50  per  cent  of  such  electors  residing  in 
the  portion  to  be  taken  from  HlU  county  bad 
not  expressed  their  assent  The  obvious  pur- 
pose of  the  proviso  was  to  prevent  any  such 
situation. 

That  no  distinction  was  intended  to  be 
based  upon  the  creation  of  a  new  county 
wholly  out  of  one  old  county,  on  the  one 
hand,  or  out  of  two  or  more  old  counties,  on 
the  other,  is  suggested  by  the  requirements  . 


B*  to^  and  Notion  NITHBBIR  In  Dee.  Dig.  a  Am.  Dig.  Kajr-No.  Sfliiw  ft  Rep'r  ladexw  . 
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of  the  act  tonchlng  the  manner  of  Teiifylng 
the  petitions.  "There  shall  be  attached  to 
*  *  *  said  petition  or  petitions  the  affida- 
vit of  three  qualified  electors  and  taxpayers 
within  each  county  sought  to  be  divided,  to 
the  effect  *  *  *  that  it  is  signed  by  at 
least  one-half  of  the  qaallfled  electors  of  the 
proposed  new  county,  or  of  the  proposed  por- 
tion thereof  taken  from  each  existing  county, 
where  the  proposed  new  county  is  to  be  form- 
ed from  portions  of  two  or  more  existing 
counties,  •  •  •  and  that  each  of  such 
persons  bo  signing  was  a  qualified  elector  of 
such  county  therein  sought  to  be  divided,  at 
the  date  of  such  signing."  The  reference 
here  la  undoubtedly  to  such  qualified  electors 
as  are  eligible  for  signers;  else  the  verifica- 
tion is  useless.  But  unless  we  arbitrarily 
strike  from  the  act  the  provision  that  the  pe- 
tition must  be  signed  by  at  least  one-half  of 
the  registered  electors  of  the  proposed  new 
county,  It  follows  that,  as  regards  the  crea- 
tion of  a  new  county  out  of  one  old  one,  the 
signers  must  be  (a)  qualified  electors  of  the 
territory  affected,  (b)  whose  names  appear 
on  the  registry  for  the  preceding  general 
election,  and  (c)  who  constitute  in  number 
SO  per  cent  of  all  such  persons.  This,  In 
effect,  was  the  holding  in  State  ex  rel.  Bogy 
T,  Board  of  Count?  Commissioners,  43  Mont 
533,  117  Pac  1062;  and,  if  it  be  true  of  a 
petition  for  the  creation  of  a  new  county  out 
of  one  old  county,  the  Identity  of  language 
used  makes  it  true  where  the  new  county  is 
sought  to  be  created  out  of  more  than  one 
old  county.  The  same  consideration  applira 
with  regard  to  what  the  board  must  find, 
Tiz.:  "That  said  petition  contains  the  genu- 
ine signatures  of  at  least  one-half  of  the 
qualified  electors  of  the  proposed  new  coun- 
ty, or  in  casM  where  separate  petitions  are 
presented  from  portions  of  two  or  more  ex- 
isting counties  as  herein  required,  that  each 
at  said  petitions  contains  the  genuine  signa- 
tures of  at  least  one-half  of  the  qualified 
electors  of  that  portion,"  etc.  This  language, 
standing  alone,  would  under  State  ex  rel. 
Lang  T.  Furnish,  supra,  be  held  to  refer  to 
persons  possessing  the  constitutional  qualifl- 
cations  of  an  elector,  but  it  does  not  stand 
alone.  It  has  distinct  relation  and  reference 
back  to  the  original  requlr^ent  of  the  act 
touching  the  qualiflcatlons  of  signers.  State 
ex  rel.  Bogy  t.  Board  of  County  Commisslon- 
ers,  supra.  As  these  must.  In  the  case  of  a 
new  county  sought  to  be  created  wholly  out 
of  an  old  county,  be  electors  who  have  regis- 
tered, so  they  must  be  in  the  case  where  the 
new  county  is  sought  to  be  created  out  of 
portions  of  two  or  more  old  ones,  because 
there  is  no  warrant  in  the  language  for  dis- 
crimination. 

The  county  commissioners  of  Teton  county 
were  therefore  correct  in  adopting  the  pre- 
vious registration  as  a  criterion  to  determine 
whether  a  sufficient  number  of  persons  had 
signed  the  original  petition  from  Hill  connty. 
The  verification  to  the  petition,  and  the  evi- 


dence taken,  alike  disclose,  and  tne  relator 
does  not  question,  that  the  371  persona  whose 
names  remained  upon  the  tthi  county  peti- 
tion after  allowing  all  withdrawals  constitut- 
ed at  least  50  per  cent  Of  the  qualified  dec- 
tors  of  the  territory  affected  who  had  regis- 
tered for  tiie  preceiUng  general  Section.  The 
relator's  first  (Mmtention,  therefor^  cannot  be 
upheld. 

[2]  2.  It  was  not  only  necessary  that  the 
counter  petition  in  question  contain  the  gen- 
uine signatures  of  at  least  60  per  cent,  of  the 
qualified  electors  resident  in  the  territory 
sought  to  be  excluded,  but  the  burden  was 
upon  the  counter  petitioners  to  show  that 
fact  upon  the  hearing.  State  ex  rel.  Lang  v. 
Furnish,  supra.  No  effort  whatever  wag 
made  to  sustain  this  burden,  but,  as  stated 
by  counsel,  the  counter  petitioners  "stood  up- 
on their  petition."  Not  only  did  they  do  this, 
but  vigorous  resistance  was  offered  on  their 
behalf  to  the  examination  of  two  of  the  wit- 
nesses whose  oath  effected  such  verification. 
Much  might  be  said  concerning  the  attitude 
of  these  persons  regarding  the  proceedings, 
and  it  is  insisted  that  the  board  was  Justified 
in  treating  the  verification  as  valudess  on 
account  of  their  testimony  and  conduct  at 
the  hearing.  This  it  Is  not  necessary  to  con- 
clude, becanse  the  verification  wu  valueless 
for  other  reasons. 

[8]  In  the  first  place,  It  does  not  assert 
that  the  counter  petition  Is  signed  by  at  least 
50  per  cent  of  the  qualified  electors  of  tbe 
territory  described,  but  merely  that  each  of 
the  verifiers  believes  such  to  be  the  case.  As- 
suming that  such  verification  might  suffice  to 
give  status  to  a  pleading  or  paper  required 
by  law  to  be  verified.  It  could  not  under  the 
most  liberal  view  be  taken  as  evidence  of 
anything  more  than  the  belief  of  the  veri- 
fiers. But  it  is  the  fact  itself  that  ts  of 
importance,  and  proof  of  a  mere  bell^  of 
that  fact  does  not  suffice.  Benepe-Oweu- 
house  Oo.  V.  Scheldegger,  32  Mont  424,  80 
Pac.  1024. 

[4]  Moreover,  the  New  Counties  A<^  does 
not  require  that  the  counter  petitions  for 
exclusion  of  territory  be  verified.  Attention 
was  called  to  this  fact  in  the  Fumidi  Case, 
where  it  was  said  they  could  not  be  taken  as 
prima  fade  evidence  that  the  signers  con- 
stituted 60  per  cent  of  the  qualified  electors 
of  the  territory  sought  to  be  exduded,  with- 
out an  affidavit  to  that  effect  We  now  go 
further  and  say  that,  since  the  statute  ae- 
ther requires  such  verification  nor  authorises 
the  acceptance  of  it  as  probative,  the  counter 
petition,  though  verified,  cannot  be  given  any 
evidentiary  value.  The  functions  of  an  affi- 
davit in  this  state  are  defined  by  aitide  2, 
c.  8,  tit  8,  pt  4.  of  our  Revised  Code  of  Civil 
Frocednr^  and  tbelr  use  for  giving  prima 
fade  verity  to  pleadings  and  jMwera  is  con- 
fined to  sac3i  as  are  required  to  be  verified. 
While,  as  remarked  In  State  ex  reL  Arthurs 
V.  Board  of  County  Conunlssioneis,  44  Hont 
SI,  118  Pac.  804,  the  proceedin«B  under  the 
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New  Oonntln  Aet  u»  In  a  mom  informal, 
and  tbe  board  la  to  be  viewed  as  tbe  people's 
forum  wbere  the  layman  can  be  b»rd  with- 
out tJu  aU  €t  comuel;  yet  tbe  matter  is  by 
no  meane  bapheuEd.  Tbe  pettttons  and 
coonter  petitions  are  In  tbe  nature  of  plead- 
ings, final  actl<m  Is  takoi  wben  the  election  is 
ordered,  such  final  action  Is  made  to  depend 
npon  evidence,  and  the  evidence  must  be  of  a 
Character  to  warrant  it  In  the  abeence  of 
statatoiy  anttiority,  an  aflldarlt  is  not  such 
evldenfia  2  Gyc.  86;  1  &.  0.  K  766. 

The  relator  Inalsts,  however,  that  the  veri- 
fication of  the  counter  petition  is  prima  fade 
evidence  under  the  Arthurs  Case;  but  UiIb 
is  a  misapprebraiaion  of  the  purport  of  that 
decision.  No  Questltm  of  proof  was  before 
the  court  in  Hut  case;  the  Question  being 
wbetbw  ttw  counter  petition  was  sufficient 
as  such.  The  body  of  the  counter  petition 
failed  to  state  certain  facts,  but  these  were 
stated  in  the  verification,  and  we  Mid  that 
the  body  could  be  aided  by  the  verlflcatton 
80  an  to  make  a  complete  statement  of  facts; 
and  so  we  should  hold  concerning  the  coun- 
ter petttlcm  at  bar,  had  Its  sufbdem^  as  such 
been  attacked.  Tbe  question  here  is  npon  the 
quantum  Of  proo^  and  for  that  the  Arthurs 
Case  is  no  authority. 

Since  it  was  not  shown  to  flie  board  that 
50  per  cent  of  the  qualified  doctors  of  Qie 
territory  aonght  to  be  esduded  had  signed 
tbe  counter  petition  in  qnestlon,  flie  denial  of 
It  was  proper. 

[I]  8.  After  the  order  callli^  the  election 
had  been  made  and  the  board  had  adjourned 
sine  die,  a  petition  for  rehearing  was  ad- 
dTMsed  to  the  board  and  filed  on  March  5, 
1914,  wherein  It  was  offered  to  show,  among 
other  things,  that  the  number  of  qualified 
electors  resident  in  the  territory  sought  to  be 
excluded  was  not  to  exceed  Gi,  and  that  the 
counter  petition  for  exclusion  contained  the 
genuine  signatures  of  42  of  such  electors. 
This  petition  was  denied,  and  rightly  so.  We 
know  of  no  provision  or  principle  authorizing 
the  granting  of  a  rehearing  by  the  board  in 
such,  cases.  The  order  for  the  election  Iiad 
gone  forth ;  it  was  valid  on  the  facts  present- 
ed; and  there  was  nothing  further  for  the 
board  to  do. 

The  alternative  writ  heretofore  Issued 
herein  is  vacated,  and  the  proceedings  are 
dismissed  at  the  relator's  coats. 

Dismissed. 

BBA24TLT,  a  7.,  and  HOLLOWAT,  J., 
concur. 


STATB  sx  rel.  FOSTER  v.  BITCH  et  aL 
(No.  8471.) 

(Supreme  Court  of  Montana.   April  22,  1914.) 

Couirms  (§  16*)— Cbeation  or  New  Cow- 
nas— AnJVBTMBHT  or  Biohts  and  Liabxx^ 

ITlEe— "COOHTT  PSOPEETT." 

Bridges,  which  are  declared  by  Rev.  Codes, 
I  1337,  as  amended  by  Laws  1913,  c  72,  |  3, 


to  be  part  of  the  pnbUo  highway,  are  not  "coun- 
ty property"  witEin  the  meaning  of  that  term 
as  used  in  Laws  1911,  c  112,  {  7,  requiring  the 
value  of  each  proper^  to  be  ascertained  and 
considered  in  the  adjustment  ol  the  property 
rights  and  liabilities  between  an  old  county  and 
a  newly  created  county. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  »  12-15 ;  Dec  EMgTl  16.*] 

Original  proceedings  in  Supreme  Court  by 
the  State  of  Montana,  on  the  relation  of  C. 
A.  Foster,  against  John  B.  Rltcb  and  others 
as  Board  of  Commissioners  appealed  to  ad- 
just the  Indebtedness  and  property  of  Valley 
and  Sheridan  Counties,  upon  the  creation  of 
Sheridan  County.   Application  dismissed. 

Galen  ft  Mettler,  of  Helena,  for  relator. 
D.  U.  Kelly,  Atty.  Gen.,  and  J.  H.  Alvord  and 
O.  S.  Wagner,  Aast  Attya.  Qvl,  tm  xewond- 
ents. 

HOLLOWAT,  J.  Upon  the  creation  of 
Sheridan  coun^  from  a  portion  of  Valley 
county,  the  commission  appointed  by  the  Gov- 
ernor to  adjust  the  property  rights  and  In- 
debtedness reported  that  the  new  county 
owed  tbe  old  one  f 108,436.98.  Thla  proceed- 
ing was  instituted  by  a  resident  taxpayer  of 
Sheridan  county  to  compel  tbe  commisalon  to 
reassemble  and  to  reapportion  the  Indebted- 
ness. The  ground  of  complaint  is  that,  not- 
withstanding there  were  "In  Valley  county, 
Mont,  divers  and  sundry  expensive  steel 
bridges,  aggr^atlng  In  value  at  that  time 
more  than  $162,000,  and  there  were  then  locat- 
ed in  Sheridan  county  bridges  aggregating  In 
value  not  to  exceed  the  sum  of  ¥54,000,"  the 
commission  declined  to  consider  the  value  of 
these  bridges  in  determining  the  net  indebted- 
ness of  Valley  county  and  the  proportion 
thereof  properly  chargeable  to  Sheridan 
county. 

The  only  qneatlon  for  determination  upon 
this  application  is  whether  "bridges'*  are  to 
be  deemed  county  property,  within  the  mean- 
ing of  that  term  as  used  In  section  7,  chapter 
112,  Laws  ct  1911,  and  their  value  to  be  as- 
certained and  employed  In  the  final  adjust- 
ment of  the  property  righto  and  liabilities  ot 
the  old  county  and  the  new  one.  We  are  not 
furnished  any  information  by  this  applica- 
tion as  to  the  character  of  the  bridges  re- 
ferred to,  or  the  source  fh>m  whldi  the  funds 
employed  in  th^  construction  were  obtained. 
The  descrlptlott  Is  in  tbe  most  general  terms, 
and,  in  tlie  same  way  we  say  that  bridges, 
generally  speaking,  are  not  such  county  pn^ 
erty  as  that  their  value  shall  oiter  Into  con- 
alfteratlon  In  tiie  adjustmait  of  the  indebted- 
ness of  the  old  county  with  the  new  cm.  A 
bridge  is  to  be  treated  as  but  a  portion  of  a 
public  hi^way.  Bdd  v.  Lincoln  County,  46 
Mont  81, 125  Pac.  State  ex  leL  Horsley 
V.  Carbon  County.  38  Utah,  66S,  U4  Pac.  522; 
Indepradent  Highway  Dlst  v.  Ada  County, 
24  Idabo^  416,  134  Pac.  642.  Indeed,  that 
question  Is  settled  by  our  own  Code.  Section 
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1887,  Berlsed  Codes,  u  amended  by  section 
3,  chapter  72,  Laws  of  1913,  provides :  "All 
highways,  roads,  lanes,  streets,  alleys,  courts, 
places  and  bridges  laid  out  or  erected  by  the 
public  or  now  traveled  or  used  by  the  public, 
or  If  laid  out  or  erected  by  others,  dedicated 
or  abandoned  to  the  public,  or  made  sndL  by 
the  partition  of  real  property  are  public  high- 
ways." It  was  dearly  not  the  intention  ot 
our  Legislature  Oiat  all  public  bii^ways,  in- 
cluding the  roads,  streets,  alleys,  courts,  col- 
verts,  and  bridges  composing  the  same, 
should  be  appraised  as  county  property,  and 
.the  value,  thus  set  upon  Hiem,  considered  In 
adjusting  the  county  indebtedness.  It  may 
be  that  a  bridge  upon  a  road  which  has  been 
abandoned  hag  a  distinct,  independent  valuer 
and  bridgek  constmcted  from  special  funds 
created  by  the  sale  of  bonds,  or  otherwise^ 
may  possess  the  character  of  "county  proper- 
ty," In  the  sense  in  irtiich  that  term  Is  used 
in  the  act  now  under  consideration;  but 
those  questions  are  not  before  us  now,  and 
cannot  be  considered  in  this  proceeding. 

Upon  the  record  as  presented,  the  rtiator 
is  not  entitled  to  any  r^Ue^  and  the  applica- 
tion Is  therefore  dismissed. 

Dismissed. 

BRANTLT,  a  J.,  and  8ANNEB,  3^  concur. 


STATE  ez  rel.  COTTER  v.  DISTRICT 
COURT  OP  LEWIS  AND  CLARK 
COUNTY  et  aL   (No.  8»2.> 

(Supreme  Court  of  Montana.    April  ^2,  1814.) 

1.  EXEGVTOBB  AND  ADiaiTIsmiTOBS  (I  17*)— 

Appointment  op  ADUNisTBATOii— Fbbrb- 

KNCs  Right. 

The  sarvivinc  husband  or  wife  ia,  under 
Rev.  Codes,  S  7432,  entitled  to  letters  of  ad- 
ministration to  the  exclu^on  of  any  other  per- 
son unless  a  ground  of  incompetency  enumerat- 
ed in  section  7486  ia  shown,  and  a  refusal  to 
give  the  preference  in  the  absence  of  a  showing 
of  incompetency  is  violative  of  section  7472. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminiatiatora,  Gent.  Dig.  SI  43-69;  Dec. 
Dig.  I  17.*] 

2.  STATcmte  (t  106*)  —  Tnui  —  Rkvisioh  or 

StATUTKS—  GiNEBAL  REVISION." 

A  single  act  which  has  for  its  purpose  a 
revision  by  amendment  of  all  the  Code  provisions 
on  a  snbject  and  simply  mentioning  in  the  title 
the  sections  intended  to  be  revised  bf  amend- 
ment is  a  "general  revision"  act  within  Const, 
art.  5,  I  23,  providing  that  no  bill,  except  bills 
for  general  revision  of  the  laws,  shall  contain 
more  than  one  subject  expressed  in  the  title. 

[HA.  Note.— For  other  casea,  see  Statutes, 
Cent  Dig.  »  llfl,  120 ;  DecHWg.  |  106.*] 

S.  STATtnxs  (1 105*)— Ttiu. 

In  the  alwence  of  any  eonatitatlonal  provl- 
rion  on  the  subject,  an  act  may  be  enacted  with- 
out any  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  117. 118;  Dec  Dig.  j  lOB.*] 

4.  Statutes  (|  105*)— nru— Bbtision  op 

Statutes. 

The  prohibition  in  Const  art  S,  8  23,  pro- 
viding that  no  bill,  except  general  appropria- 
tion bills  and  Mils  for  the  revision  of  the  laws, 


shall  be  passed  containing  more  than  one  rob- 
ject  expressed  in  the  title,  is  aimed  at  ordiouy 
legislation  only,  and  the  pnrpose  is  to  prevoit 
fraud  and  to  notify  the  peoiue  of  the  subjects 
of  legislation  that  are  being  considered  that 
they  may  have  an  opportunity  of  being  heard 
thereon. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  117,  118;  Dec.  Dig.  {  105.»1 

6.  Statctbs  a  106*)— Title- Revision  or 
Statutes. 

Where  the  Code  commissioners  presented 
for  adoption  by  the  Legislators  four  Codes, 
which,  with  amendments  tiiereto.  were  adopted, 
and,  pending  the  adoptiob,  a  bill  mtitled  "An 
act  to  amend  sections  00,  85,  110  and  112  of 
the  C^vil  Code"  was  introduced  and  became  a 
law  subsequent  to  the  adoption  of  the  (]ivU 
Code,  the  bill  must  be  deemed  a  revision  messore 
within  the  exception  In  Const  art  6,  |  23,  and 
a  provision  In  the  body  tliere<rf  repeaunk  section 
81  of  the  C»vU  Code  carried  into  Rev.  Codes,  | 
8657,  was  valid. 

CCd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig;  H  11»,  120;  Dec.  Dig.  1  106.*] 

6.  Statutes  <|  219*)  — OoNstBUonoir— Ooh- 
nBt7onoH  BT  Otbek  Dppabtmkirs- 

PBOT. 

Where  succeaedve  Attorneys  General  dedar- 
ed  that  a  statute  governing  the  reoiarriage  of 
divorced  persons  bad  been  repealed,  the  coort, 
in  case  of  doubt,  would  hesitate  henwe  adjudg- 
ing the  statute  in  force: 

[Ed.  Note.— For  other  cases,  see  Statntei^ 
Cent.  Dig.  H  296,  297 ;  Dec  Dig.  {  219.*] 

Application  by  the  State,  on  the  ration 
of  Harry  0.  Cotter,  agataut  the  District 
Court  of  Lewis  and  Clark  County  and  the 
Judge  thereof  for  a  snperrlscwy  order  an- 
nulling an  order  of  the  district  court  Order 
annulled  with  directions. 

W.  D.  Rankin,  of  Helena,  and  H.  A.  Frank, 
ot  Rutte,  for  relator.  0.  B.  Nolan,  of  Hde- 
na,  for  respondents. 

HRANTLT,  C.  J.  On  December  22,  1913, 
Mary  Margaret  Cotter  died  In  Lewis  and 
Clark  county,  leaving  a  will  in  which  Thom- 
as Cruse,  her  father,  is  named  as  her  sole 
legatee.  The  will  does  not  designate  &n 
executor.  On  December  29th  ^omas  Gmse 
filed  in  the  district  court  a  petition  asking 
that  the  will  be  admitted  to  probate  and  that 
he  be  appointed  administrator  with  the  will 
annexed  of  the  estate  of  the  deceased.  On 
January  9,  1914,  the  relator  herein,  as  sur- 
viving husband  of  the  deceased,  appeared 
to  contest  the  will  by  filing  written  grounds 
in  opposition  to  the  probate  of  it  At  the 
same  time  he  presented  to  the  court  a  peti- 
tion asking  that  he  be  appointed  special  ad- 
ministrator pending  a  determination  of  the 
contest  On  January  16tfa  Thomas  Cruse 
filed  his  petition  asking  that  he  be  appointed, 
presenting  therewltli.  In  writing,  objectloiu 
to  the  appointment  of  the  relator  on  the 
grounds,  among  others,  tliat  be  Is  not  the 
surviving  husband  of  the  deceased,  and  that 
he  is  incompetent  to  act  as  administrator  by 
reason  of  his  improvidence.  The  petitions 
and  objections  were  beard  together,  with 
the  result  that  on  January  27th  the  court 
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made  and  caased  to  be  eotored  an  order  de- 
nying the  petition  of  the  relator,  and  ap* 
pointing  Thomas  Orose.  Thereupon,  there  be- 
ing no  appeal,  the  relator  applied  to  this 
court  for  a  snpervlBory  order  arm  oiling  the 
order  of  the  district  court  and  directing  the 
appointment  of  himself.  Two  questions  are 
snbtnltted  for  deddon,  viz.:  Whether,  npon 
the  facts  disclosed,  the  relator  is  the  sur- 
viving husband  of  the  deceased ;  and  wheth- 
er he  Is  Incompetent'  by  leasoo  of  his  Im- 
proTldoice.  ' 

[1]  Upon  the  assnmptlon  that  he  Is  the 
surrlTlng  husband  of  the  deceased,  and  l^al 
cause  was  shown  for  the  appolntmoit  of  a 
special  administrator  (that  snch  canse  was 
shown  Is  not  now  controverted),  the  relator 
was  prima  fode  entitled  to  the  appointment. 
The  sarrlTing  husband  or  wife  is  entitled 
to  general  letters  of  administration,  to  the 
exclusion  of  any  other  person  (Rev.  Codes,  S 
7432),  unless  at  least  one  of  the  grounds  of 
Incompetency  enumerated  in  section  74S6  Is 
shown.  In  selecting  a  person  to  act  as  spe- 
cial administrator,  the  court  or  judge  is  ex- 
pressly required  to  give  preference  to  the 
person  who  is  entitled  to  letters  testamen- 
tary or  of  administration.  Section  7472.  A 
refusal  to  accord  the  preference  thus  given, 
In  the  absence  of  a  showing  of  incompeten- 
cy. Is  a  direct  violation  of  this  provision. 
State  ex  rel.  Eafelns  v.  District  Court,  34 
Mont.  228,  85  Pac.  1022. 

[2-4]  It  appears  that  the  deceased  obtained 
a  divorce  from  her  first  husband  by  a  decree 
of  the  district  court  of  Lewis  and  ClaA  coun- 
ty, on  May  10,  1911,  and  that  she  and  the 
relator  were  married  at  Boulder,  in  Jeiferson 
county,  on  October  26,  1911.  It  was  insisted 
by  counsel  for  Thomas  Omse  in  the  district 
court,  and  the  same  argument  was  made  at 
the  bearing  In  this  court,  that  the  second 
marriage,  being  wlttiln  the  prohibttlm  of 
section  8687  of  the  Revised  Oodes,  was  void, 
and  hence  that  tiie  relator,  not  having  there- 
by become  the  lawful  husband  of  the  deceas- 
ed, occupies  the  position  of  a  stranger  fo  the 
estate,  and  is  not  entitled  to  administer  it, 
without  T^rd  to  the  question  whether  he 
is  otherwise  competent  Counsel  tor  tiie  re- 
lator hare  proceed  upon  the  assumption 
that  section  3657  was  repealed  by  an  act  of 
lite  I^ilslailve  assembly  at^roved  March  6, 
1896,  and  Iranee  could  not  affect  the  TOlldity 
ot  the  marriage.  This  assumirtion,  it  is  said 
by  counsel  for  ^omas  Grose,  is  unwurant- 
ed  because  the  luTaUdlty  of  the  repealing 
act  is  apparent  on  Its  fece,  in  that  the  title 
of  It,  as  enacted  and  approved      the  Gov- 
ernor, contained  no  referraice  to  sectl<»i  8667, 
and  was  therefore  obnoxious  to  the  provi- 
sions of  section  28,  art  B,  of  the  Oonstltu- 
tloo,  whkb  dedares:  "No  bill,  except  general 
appropriation  bills,  and  billa  for  the  codifica- 
tion and  general  revision  of  the  laws,,  shall 
be  passed  containing  more  than  one  subject 
wUch  Shall  be  dearly  expressed  In  its  tltila: 


but  if  any  snbject  shall  be  embraced  In  any 
act  wbldi  shall  not  be  expressed  In  the  tlQe, 
Budi  act  shall  be  void, only  as  to  ao  much 
thereof  as  shall  not  be  so  expressed."  Sec- 
tion 8667  reads  as  follows;  "When  a  divorce 
la  granted  for  any  of  the  causes  mmtioaed 
In  section  8043,  the  Innocent  party  cannot 
marry  until  after  the  expiration  of  two 
years,  and  the  guilty  party  cannot  marry  un- 
til after  the  expiration  of  three  years  from 
the  entry  of  the  Judgment  of  divorce;  but 
this  section  shall  not  prevent  the  parties  to 
the  action  for  a  divorce  from  re-marrying 
each  other  at  any  time." 

To  a  proper  understanding  and  dedslon 
of  the  qaestlon  presented,  a  brief  statement 
of  the  history  of  the  legislation  is  necessary. 
The  Code  commission  created  by  the  act  of 
the  territorial  Le^slature  approved  March 
14,  1889  (Laws  16th  Sess.  p.  116),  filed  with 
the  Secretary  of  State  on  February  4.  1892, 
the  result  of  its  labors  in  the  form  of  four 
Codes,  which,  with  amendments  thereto,  were 
adopted  by  the  fourth  legislative  assembly, 
as  the  CHvil  Code,  Code  of  Civil  Procedure. 
Penal  Code,  and  Political  Code,  and  were  pub- 
lished as  the  Codes  of  1895.  When  the  as- 
sembly convened  in  January,  1895,  it  at  once 
became  a  question  what  course  should  be 
pursued  by  it  in  adopting  these  Codes.  The 
plan  recommended  by  the  Code  committee 
was  to  enact  each  Code  as  a  whole  t>y  a  sep- 
arate bill  with  certain  excepted  provisions, 
and  thereafter  to  enact  such  amendments  by 
separate  bills  as  might  be  deemed  necessary 
(House  Journal,  p.  116);  and  this  plan  was 
adopted  and  pursued.  House  Bin  36,  to  es- 
tablish a  Civil  Code,  was  introduced  on  Jan- 
uary 17th  (House  Journal,  p.  86).  It  was 
finally  adopted  on  February  19th  (House 
Journal,  p.  280),  and  approved  by  the  Gover- 
nor on  the  same  day.  The  parts,  divisions. 
tittsB,  chapters,  aiUdes,  and  section  numbers, 
except  certain  sections  which  had  been  strick- 
en out,  remained  as  tbey  were  when  the  Code 
was  reported  by  the  commission.  By  its  own 
terms,  the  Code  was  to  become  ^ectlve  on 
July  1,  1895.  On  February  1,  House  Bill  142 
was  introduced,  entitled:  "An  act  to  amend 
sections  90,  95,  110  and  112  of  the  Civil  Code 
of  the  state  of  Montana."  This  was  ap* 
proved  and  became  a  law  on  March  6th.  It 
consisted  of  two  sections.  The  first  re-enact- 
ed sections  90,  95,  and  112.  as  amended;  Oie 
second  provided:  "Sec  2.  That  section  91 
of  the  Civil  Code  of  the  Slate  of  Montana  is 
hereby  repealed."  Section  91,  it  will  be  ob- 
served, is  not  mentioned  In  the  title.  Section 
110  la  not  anywhere  mentioned  in  the  body 
of  the  bill.  Amended  sections  90,  95,  and  112 
found  their  way  into  the  Code  as  finally  pub- 
lished, under  the  section  numbers  145,  100. 
and  177,  and  appear  in  the  Bevised  Codes  as 
sections  8656,  3668,  and  8875.  Section  110 
appeared  In  the  Code  of  1896  as  section  178, 
and  Is  section  3678  of  the  Bevised  Codes. 
All  of  these  sections  rdate  to  the  subject  of 
divorce.  The  oommlaskmer  provided  for  1^ 
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the  same  lestalatlTe  assenibly  to  compile  and 
codify  the  general  laws  enacted  hj  the  third 
and  fourth  leglslatlTe  aesemblieB,  to  arrange 
the  same  In  proi>er  form  and  to  insert  their 
varloua  provisions  in  the  several  Codes  in 
their  appropriate  places,  being  of  the  opinion 
that  section  91,  sapra,  bad  not  been  repealed, 
because  not  mentioned  In  the  title  of  the  bill, 
brought  it  forward  Into  the  Godea  as  aeo* 
tton  146,  and  It  appeals  m  the  Berlsed  Codes 
as  section  3667. 

It  was  said  by  this  court,  in  considering 
the  validity  of  another  statute  enacted  at 
the  same  session  of  the  Legislature,  the  title 
of  which  was  similarly  defective:  "The  task 
of  the  fourth  legislative  assembly  was  a 
most  arduous  one.  It  was  essentially  a  ses- 
sion of  codification  and  general  revision  of  all 
the  laws  of  the  state,  both  those  which  had 
been  carried  forward  from  the  session  acts  of 
the  territory,  and  those  which  had  been  en- 
acted at  the  third  session  of  1893."  In  re 
Ryan,  20  Mont  64,  60  Pac  120.  This  state- 
ment is  amply  jusUfled  by  the  brief  history  of 
the  course  of  l^alatlon  during  the  sitting  of 
that  assembly,  and  the  plan  adopted  to  ac- 
complish the  task  before  it  Recognizing  the 
Impossibility  of  conslderlug  section  by  sec- 
tion the  four  Codes,  consisting  of  some  10,- 
000  sections,  within  tbe  60  days  allotted  to  it 
under  the  Constitution  In  which  to  complete 
its  work,  it  was  compelled  to  adopt  some 
more  practicable  and  expeditions  plan  to  se- 
cure thelc  adoption.  The  plan  adopted, 
though  anomalous,  Is  not  obnoxious  to  any 
express  or  implied  provision  of  the  Constitn- 
Uon  80  far  as  we  are  advised.  It  cannot  be 
doubted  that  a  single  bill  having  tor  Its  pur- 
pose a  revision  by  amendment  of  all  the 
Codes,  simply  mentioning  In  Ite  title  the  sec- 
tions Intmded  to  be  revised  by  amendment, 
would  have  been  a  general  revision  measure. 
By  the  very  twms  of  the  section  of  the  Con- 
stitution, supra.  It  would  not  have  been  ob- 
jectionable, because  that  character  of  bill 
falls  clearly  within  Its  exception.  But  for 
the  provision,  a  bill  of  any  description  ^- 
acted  without  any  title  is  valid.  Loue  v. 
Commissioners  of  Missoula  County.  6  Mont 
473,  13  iPae.  136;  Cooley  on  Const  Ldm.  p. 
202.  The  prohibition  Is  aimed  at  ordinary 
legislation  with  the  subject  of  whldti  tbe 
members  of  the  l^slatlve  body  and  the  pub- 
lic are  not  supposed  to  be  familiar.  Its  pur- 
pose is:  "First,  to  prevent  hodge-i>odge  or 
'log-rolling*  legislation;  second,  to  prevent 
surprise  or  fraud  ui>on  the  L^islatare  by 
means  of  provisions  in  bills  of  which  the 
titles  gave  no  intimation,  and  which  might 
therefore  be  overlooked  and  carelessly  and 
unintentionally  adopted ;  and,  third,  to  fair- 
ly apprise  the  people,  through  such  publica- 
tion of  legislative  proceedings  as  is  usually 
niad^  of  tbe  subjects  of  legislation  that  are 
being  considered,  in  order  that  they  may 
have  opportunity  of  being  heard  thereon,  by 
petition  or  otherwise,  if  they  shall  so  desire." 
Ooolej  Oonst.  Um.  p.  20CS. 


[1]  Tbe  obvloiis  reason  tea  tbe  exception 
of  appropriation  bills  and  Mils  for  the  codi- 
fication and  general  revision  of  the  laws  is 
that  the  first  are  neceesary  for  the  mainte- 
nance of  tbe  government,  and  hence  tSieir 
validity  ong^t  not  to  be  open  to  qDCstlon  for 
informality;  and  the  latter  are  so  extra- 
ordinary in  their  character  that  both  the 
members  of  the  legislative  body  and  the  pub- 
lic are  presumed  to  know  what  Is  b^ng^  done. 
Furthermore,  It  would  be  impractlcatile  to 
formulate  a  title  which  would  oovw  evezy 
subject  embraced  in  svcSi  a  MIL  In  any 
event,  a  bill  of  either  class  does  not  fall 
within  the  pndiibltlon.  Can  it  be  maintain- 
ed that  an  omnlbns  revision  bill  corexing  all 
the  Codes,  or  a  similar  Ull  ooverlng  any  one 
of  than,  would  have  been  witUn  the  excep- 
tion, while  a  bill  tbe  ^ata  pnipose  ot  which 
was  to  rsTlse  tbe  laws  tqma  a  particular 
subject  fOond  In  anr  of  ttum,  i>  not?  We 
think  not  In  vlev  at  the  plan  «C  procedure 
adopted  at  tbe  ontnt  and  conalatently  pnz^ 
sued  throughout  the  seeston  to  aocomidiah  a 
definite  zesolt,  vla^  tbe  adoption  of  the  Codes, 
with  sudb  amoidmaita  as  were  deoned  nec- 
essary and  advisable  to  render  tbem  harmo- 
nious and  ooiudstent  with  eadi  other,  and  to 
eliminate  conflicts  which  listed  betweoi 
many  of  tb^r  provlalonB  and  other  acts  of 
tbe  Leglalatare  which  it  was  designed  to  pre- 
serve and  keep  In  force,  we  think  that  the 
separate  bUls,  the  obvious  purpose  of  which 
was  to  revise  and  harmonlie  or  amend  tbe 
laws  on  particular  subjects,  ahoald  be  re* 
garded  as  revlslonary  In  charactw  and  be 
held  to  fall  within  the  exception  also.  Of 
such  a  character  was  House  BUI  291.  enacted 
at  the  same  session  of  the  Legislature^  the 
validity  of  whldi  was  drawn  in  question  In 
Re  Byan,  supra.  Its  title  Indicated  that  the 
purpose  of  it  was  to  revise,  by  way  of  amend- 
ment, numerous  sections  of  the  Political  Code 
then  in  the  course  of  enactment  by  the  Leg- 
islature, and  other  laws  theretofore  enacted 
relating  to  municipal  corporations.   In  the 
body  of  it  was  a  provision  amending  section 
3466  of  tbat  Code,  but  tbere  was  no  motion 
of  this  section  in  the  title.   The  validity  of 
it  was  upheld  on  the  ground  that,  since  its 
title  sufficiently  disclosed  Its  purpose  to  be  a 
revision  of  the  laws  relating  to  municipal 
corporations,  the  omission  to  mention  in  the 
title  the  amended  section  ml^t  be  treated  as 
a  clerical  oversight   While  the  decision  Is 
put  upon  the  ground  that  the  title  sufficient-  . 
ly  indicated  tbe  purpose  of  the  bill,  the  fact 
that  its  purpose  was  a  general  revision  of 
the  laws  on  the  particular  subject  evidently 
had  great  weight  in  inducing  tbe  court  to  the 
conclusion  it  reached. 

It  must  be  borne  in  mind  that  the  act  Is 
question  was  Introduced  and  was  on  its  pas- 
sage at  the  same  time  the  Code  Itself  wai 
under  consideration.  The  title  so  far  as  it 
e^ressed  tbe  subject  was  not  misleadlofr 
Indeed,  It  was  In  a  sense  lefflsUtton  beliii 
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cousfderad  amcamoitlj  wttb  Qiat  embodied 
In  Uie  Oodob  intended  to  become  a  substan- 
tial put  of  it  and  to  become  QpeiattTa  at 
tbe  aame  time  the  Code  Itself  went  Into  ef- 
ftct,  Tte,  on  July  1*  1S86.  It  would  nerer 
bave  become  operatire  onless  tbe  Oode  itseU 
had  beoi  adopted.  For  tbe  reasoa  tbat  tbe 
bin  was  introdoced  as  a  part  of  tbe  general 
plan  of  codification  and  roTlBlon  in  band,  we 
tUnk  it  Aonld  be  dassed  imder  the  bead  of 
rerlskmaiT  leslalatkm  on  tbe  subject  of  di- 
vorce, and  to  fan  witbin  tbe  exception  of  tbe 
GoDstitntion  applicable  to  audi  legislation, 
and  as  not  rendued  Inraltd  bf  the  apparent 
deftetlnita  titla 

{I]  If  we  entertained  any  donbt  iv<m  tbe 
subject,  we  would  Incline  to  npbold  the  legla- 
lation  for  this  reason:  Soon  after  tbe  Gode 
wmt  into  eUeet,  Uie  question  arose  as  to 
wbeUier  section  S667,  supra,  was  opentlTe. 
Hie  Attorney  General  of  the  state  was  of  tbe 
oplnlm  that  it  bad  beoi  effectiTely  rapealed 
by  tbe  act  in  question,  and  so  instructed  ttie 
county  attonuys  tbrongbout  tbe  state.  BSb 
socoesaon  in  office  bare  been  of  the  same 
opinion,  all  hBTing  given  written  opinions  to 
tbat  effect  For  this  reason  tbe  county  at- 
torneys  hare  refrained  from  instituting  proe- 
ecntlons  fbr  violations  of  section  495  of  tbe 
Penal  Code  of  1806  (Bev.  Codes,  f  8358).  and 
have  adTlsed  tbe  clerks  in  their  respective 
counties  tbat  the  prohibition  ftnind  In  section 
9621  of  tbe  Bevised  Codes,  is  inoperatlTe. 
Tbe  result  is  tbat  many  marriages  bare  been 
contracted  during  tbe  19  years  intervening 
since  tbe  adoption  of  tbe  Codes  of  1806,  tbe 
validity  of  all  of  which,  if  we  should  reach 
a  contrary  view  of  tbe  law,  would  be  brought 
in  question.  Tbe  legitimacy  of  a  multitude 
of  children  bom  of  met  marriages  during 
these  yean  would  be  rendered  doubtful,  and 
tbe  titles  vested  in  them  under  the  laws  of 
soccesslon  would  at  once  become  tbe  subject 
of  controvert.  While  such  considerations  as 
these  should  not  deter  a  court  from  declaring 
the  law  as  it  finds  it,  nevertheless  in  a  doubt- 
ful case  It  would  hesitate  to  announce  a  con- 
cluelon  that  would  entail  such  consequences. 

Counsel  for  respondents  cite  the  case  of 
State  V.  Mitchell,  17  iMont  07.  42  Pac.  100, 
as  directly  in  point  in  support  of  tbdr  con- 
tention. Tbe  title  of  the  act  there  in  ques- 
tion was  unintelligible  and  misleading  be- 
cause its  purpose  as  expressed  in  the  title 
vas  to  amend  a  chapter  of  the  Penal  Code 
relating  to  gaming  which  had  been  stricken 
from  the  Mil  to  establish  that  Oode,  and 
vas  not  a  part  of  it  when  It  was  finally 
adopted  and  approved  by  the  Governor.  There 
was  not.  therefore,  before  the  Legislature  at 
that  time,  anything  which  cotdd  be  tbe  sub- 
ject of  amendment  This,  it  seems,  was  a 
nfBdent  reason  to  invalldato  the  act  Be 
that  as  It  may,  under  the  dreumstances  the 
set  could  not  have  been  sustained  upon  any 
otter  theory  than  that  it  was  a  piece  of 


indepMident  leglalatloa  dealing  with  the  sub- 
ject of  gaming;  and  hence  did  not  faU  with- 
in the  e»^ptl<«  in  fiavor  of  reviaionary  legis- 
lation. For  these  reasons  we  do  not  think 
the  caae  In  point 

In  me  totegoUng  discussion  we  have  as- 
sumed tbat  if  section  S667,  aopra,  were  ap- 
emttveb  it  would  rmder  vciA  any  marriage 
falling  within  Its  prohibition.  Since  we  bare 
reached  tbe  conclusion  that  it  was  repealed 
by  Honse  Bill  142,  snprn,  it  ia  not  necessary 
to  determine  whether  it  would  have  bad  this 
effect  or  would  have  rendered  audi  marriage 
voidable  only. 

Fnnn  the  foregoing  tbe  conclusion  follows 
that  the  marriage  between  the  relator  and 
deceased  was  valid,  and  that  as  the  surviv- 
ing husband  be  is  prima  fade  mtlfled  to  be 
considered  first  by  the  court  in  the  selection 
of  a  competent  person  to  act  as  special  ad- 
mlnlstzatoF.  Tbeace  ia  scarcely  any  evidence 
In  the  record  of  a  snbstontlal  character  toid- 
ing  to  show  that  he  is  incompetent  by  rea- 
son of  hla  Improvident  haMts.  It  is  ai^ar- 
ent  howevu',  that  the  district  Judge  de- 
nied his  appUeatlon  and  made  the  order  of 
amralntment  as  it  did,  upon  tbe  theory  Itmt 
the  marriage  was  void,  and  that  relator  is 
not  eligible  for  this  reason.  The  aneetion 
whetbo-  he  Is  not  ellgiUe  because  of  Improvi- 
dence was  thoB  not  ctmsidered  nor  dtiarmlh- 
ed.  We  shall  not  undertake  to  make  a  find- 
ing in  this  bduUf ,  and  decide  finally  that  be 
Is  entitled  to  the  apptdntmoit,  but  leave  this 
qoestton  for  dedalon  by  tbe  district  court 

Tbe  order  is  therefore  annulled*  with  di- 
rection to  tbe  district  court  to  grant  the  peti- 
tion of  relator,  unless,  team  the  evid^ce  tak- 
en or  whidi  may  be  talran  at  a  furtber  hear- 
Ing,  it  is  found  tbat  he  is  incompetent  because 
of  improvldenceb  In  tills  evmt  the  court  will 
aj^N^t  aome  suitable  and  competent  person 
selected  by  the  relator,  or  in  default  (tf  such 
selection,  tbe  petitioner  TTmmas  Oruse. 

aOLLOWAT  and  SANNBB,  33^  concur. 


KEKS  V.  TBUUSB. 

(Supreme  Court  of  Ovegon.    April  14,  1914.) 

L  Veivdob  and  Pubohaskb  (I  39*)— YALinnT 
or  GoNTKAOT— SAue  OF  Town  Lot. 

L.  O.  L.  S  3264,  providlns  that  anr  person 
selling  any  town-site  lot  that  has  been  lald  out, 
before  the  plat  thereof  has  been  recorded,  shall 
forfeit  $60  for  every  lot  so  sold,  but  impodng 
no  penalty  on  th?  vendee,  does  not  prevent  the 
vesting  of  title  m  the  grantee  under  such  sale. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purdutser.  Cent.  Dig.  f  0;  Dec  Dig.  |  39.*] 

2.  PantoiPAi.  Ann  AoKirr  ({  105*)— AutHoa- 
ITT  or  AOBNV— BSOBIVIHa  Pathxnts. 
A  contract  whereby  defandaat  employs 
agents  to  plat  land  and  sell  the  lots,  and  agrees 
to  execute  a  deed  to  any  lot  to  the  purciiaser 
on  payment  of  f60.  It  being  further  a^^  tiiat 
the  defendant  abould  receive  a  named  sum  in 
specified  payments  for  the  entife  trsLCt  does  not 
authorize  the  agents  or  their  assignee  to  receive 
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any  mon^  u  defendaD^s  agents,  nor  leqnln 
the  «x«enticiaL  of  a  deed  bj  defondant  till  Ite 
parment  of  at  leaat  $60  per  lot  to  him. 

[Ed.  Note.— IVv  otlier  case^  «ee  Prin^al 
and  A^Dt,  Gent  Dig.  If  28&-4tlO,  374;  iMC. 

Dig.  s  loe.*] 

S.  Pbincipai.  ahd  Agbrt  (f  181*)— Bight 

or  Action— Gbounds. 

"Where  d^ndant  employed  agenta  to  plat 
land  and  sell  the  lots,  and  agreed  to  convey 
any  lot  on  the  payment  of  $50  by  the  purchaser 
plafntifF,  who  paid  to  an  assignee  of  the  agents' 
contract  a  sum  in  cash  (or  certain  lots,  and  ad- 
ditional sums  in  the  satisfaction  of  debts  of 
the  assignee  and  in  advertising,  is  not  entitled, 
on  (ailnre  or  rescission  of  the  contract  of  sale 
to  him,  to  recover  any  iwrtion  of  the  purchase 
price  from  defendant,  who  never  received  any 
part  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  »  458-464;  Dea  Dig.  S 
181.*] 

Department  1.  Appeal  from  Glrcnlt  Court, 
ICultnomali  Coimt7;  F.  H.  CalMns,  Judge. 

Action  b7  Albert  E.  Kern  against  Francis 
Feller  tor  the  sum  of  $3,400.  From  an  In- 
Tolnntary  jndgmoit  of  nonsuit,  plaintiff  ap- 
peals. Affirmed. 

Thos.  O'Day  and  J.  M.  Haddotd^,  both  of 
Portland,  for  appellant  J.  H.  McNary,  of 
Salem,  and  H.  J.  Blgser,  of  Portland,  for  re- 
spondent 

RAMSBT,  J.  On  June  21,  1012,  the  de- 
fendant was  the  owner  of  a  tract  of  200 
acres  of  land  In  Marlon  county,  which  Is  de- 
scribed in  the  complaint  On  said  2l8t  day 
of  Jnne,  1912,  the  defendant  entered  Into  a 
written  contract  with  the  United  Securities 
Company,  a  partnership,  oonslstbg  of  B.  N. 
Garrett  and  H.  H.  Hoffman.  The  second  and 
third  paragraphs  of  said  contract  are  as 
follows: 

"Second.  That  for  and  in  consideration  of 
one  dollar  ($1.00)  cash  in  hand  paid  by  the 
agent,  receipt  of  which  is  acknowledged  and 
confessed  by  the  owner,  the  owner  hereby 
appoints,  constitutes  and  empowers  the  agent 
as  Us  sole  and  exclusive  agent  to  plat  or 
divide,  or  subdivide  said  lands  in  a  town  site, 
with  streets  and  alleys,  etc.,  at  the  option 
of  the  agent,  and  to  offer  for  sale,  and  to  sell 
the  town  lots  therein  to  any  one  whomsoever, 
and  upon  any  termer  that  the  agent  may  see 
fit;  provided,  that  no  lot  In  said  town  site 
shall  be  sold  for  less  than  fifty  dollars 
($SO.00)>  The  owner  agrees  that  upon  the 
paTment  of  fifty  dollars  (60.00)  in  cash  that 
be  will  execute  a  good  and  lawful  title  to  the 
lot  purchased  to  the  purchaser  thereof. 

"Third.  It  Ifl  agreed  and  warranted  by  the 
agent  that  the  owner  idiaU  receive  the  sum  of 
two  hundred  and  twenty-five  dollars  ($225.00) 
per  acre  for  said  land,  and  that  the  owner 
sball  receive  £rora  the  sale  of  said  lands, 
or  otherwise,  a  sum  not  leas  Qian  one  thou- 
sand dollars  ($1,000.00)  within  ninety  days 
from  the  date  of  this  contract,  and  an  addir 
tlonal  sum  of  one  thousand  dollars  ^1,000.00) 
within  five  months,  and  an  additional  sum  of 


one  thousand  dollars  91,000.00)  within  six 
months,  an  additional  sum  of  three  tboasand 
dollars  ^000.00)  within  twelve  months,  an 
additional  sum  of  three  thousand  dollars 
($8,000.00)  within  eighteen  months,  an  addi- 
tional sum  of  three  thousand  doUare 
($8,000.00)  within  twenty-four  months,  an  ad- 
dltltmal  sum  of  three  thousand  dollars 
($8,000.00)  within  thirty  mmths,  and  ttie  eu- 
tire  balance  of  the  purchase  price  within 
three  years  from  the  date  of  this  contract, 
and  that  when  the  agent  has  paid,  or  caused 
to  be  paid,  to  the  owner  said  sum,  the  owner 
will  then  and  thereupon  deed  to  the  agent, 
or  to  the  agent's  clients,  at  the  option  of  the 
agent,  all  lands  remaining  in  the  said  tract 
not  already  deeded  under  the  terms  of  this 
contract  All  deferred  payments  to  bear  in- 
terest at  the  rate  of  six  (6)  per  centum  per 
annum.    Said  Interest  payable  annually." 

After  allying  the  execution  of  said  con- 
tract, the  plaintiff  alleges  that  said  securities 
company  caused  a  plat  of  said  lands  Into 
lots  and  blocks  to  be  made,  and  presented  the 
same  to  the  defendant  for  dedication  on  July 
10,  1012,  and  that  the  defendant  and  his 
wlte  duly  executed  a  dedication  for  said 
land,  and  dedicated  to  the  public  use  the 
streets,  etc,  marked  on  said  plat,  and  that 
said  proiwsed  town  was  designated  on  said 
plat  as  Armstnmg,  MBri<m  countr,  The 
complaint  alleges,  also,  that  said  secorltles 
company,  on  September  11,  1012,  assigned 
said  contract  to  the  Armstrong  Townsite 
Company,  a  corporation.  The  complaint  fur- 
ther alleges  that  said  assignment  was  made 
with  the  knowledge  and  acquiescence  of  the 
defendant,  and  that  the  defendant  accepted 
said  Armstrong  Townsite  Company  as  his 
agent,  under  the  terms  of  the  contract  pre- 
viously made  by  the  defendant  with  the  se- 
curities company,  as  stated  supra.  The  com- 
plaint alleges,  also,  that  said  Armstrong 
Townsite  Company,  as  agent  of  the  defend- 
ant, on  August  24,  1912,  sold  to  the  plain- 
tiff lots  13  and  14  in  block  34.  of  said 
Armstrong  for  the  sum  of  $1^100,  which  the 
plaintiff  paid  to  said  company,  agent  of  the 
defendant,  and  said  agent,  designating  Itself 
as  seller,  agreed  to  cause  to  be  executed  to 
the  bnyer  a  good  and  snffldent  warranty 
deed  together  with  a  oomidete  abstract  of 
tltie  to  said  property ;  that  the  deed  to  said 
lots  was  to  be  famished  as  soon  as  necessary 
details  were  completed.  The  complaint  alleg- 
es, also,  that  on  September  17,  1012,  said 
Armstrong  Townsite  Company  sold  to  the 
plaintiff  h)tB  24,  25,  26.  and  27,  In  block  36  1a 
Armstrong  for  $2,300,  whkh  the  plaintilf 
paid  to  said  agent,  and  that,  In  the  said  con- 
tract of  sale,  it  was  agreed  that  a  deed  was 
to  be  Issued  to  the  plaintiff,  not  later  than 
30  days  from  the  date  of  said  contract  of 
sale.   The  complaint  alleges,  also,  that  the 
plaintiff,  rdylng  upon  said  contract  and  upoa 
the  fact  that  a  deed  would  be  issued  to  him, 
conveying  a  good  and  sufficient  title,  clear 
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of  Incambnmcei*  parduued  aald  lots  and 
paid  tbe  purchase  price  tberefor,  as  stated 
nipra.  TtM  complaint  aUegn^  also,  the  facta 
to  be  Uiat  tbe  platntlfl  demanded  a  deed  to 
said  lotB,  to  wit,  at  tbe  time  tbe  deed  vaa 
to  be  Issued  to  bim  in  accordance  with  said 
cmtract ;  but  tlutt  the  defendant  her^  baa 
lefased  and  does  still  refuse  to  Issoe  a  deed 
to  tbe  plaintiff  for  said  lots,  or  either  of 
them.  Tbe  complaint  alleses,  also,  that  the 
defendant  refused  to  permit  said  plat  of  said 
proposed  town  of  Armstrong  to  be  filed  for 
record  hi  the  office  of  the  county  clerk  of 
Uarion  county ;  that  there  is,  by  reason  of  the 
defeudant's  refusal  to  permit  said  plat  to  be 
filed  in  the  office  of  tbe  county  clerk  of 
Marion  county,  no  public  record  in  Marlon 
county,  or  at  all,  of  the  lots,  blocks,  or  ei- 
ther of  them  mentioned  lu  said  plat ;  and  that 
the  defendant,  or  his  agent,  is  unable  to 
show  an  abstract,  designating  said  property, 
or  any  of  tbe  lots  and  blocks  in  said  Arm- 
strong;  and  that  without  said  plat  being 
filed  for  record  in  the  office  of  the  county 
derk  of  Marion  county,  Or.,  no  good  and  suf- 
ficient title  to  said  property  can  be  conveyed 
to  this  plaintiff;  and  that,  upon  the  failure 
of  said  defendant  to  make  and  execute  a 
deed  for  the  property  hereinbefore  mention- 
ed, the-  plaintiff  elected  to  rescind  his  con- 
tract of  purchase  of  said  lots  and  demanded 
of  the  defendant  the  return  of  the  purchase 
price  of  said  property,  to  wit,  the  sum  of 
$3,400,  which  the  defendant  has  refused, 
neglected,  and  still  refuses  to  pay ;  that,  by 
reason  of  the  facts  herein  allied,  there  is 
due  from  the  defendant  to  the  plaintiff  the 
sum  of  $3,400,  and  interest  thereon  from 
October  20, '  1912.  The  complaint  demands 
Judgment  against  the  defendant  for  said  sum 
and  Interest 

The  answer  of  tbe  defendant  denies  most 
of  the  allegations  of  the  complaint  and  sets 
up  affirmative  matter,  which  was  denied  by 
tbe  reply.  When  the  evidence  in  behalf  of 
the  plaintiff  was  in,  on  motion  of  the  defend- 
ant, the  trial  court  rendered  against  the 
plaintiff  a  Judgment  of  nonsuit,  on  the 
ground  that  the  plaintiff's  evidence  failed  to 
m&ke  out  a  prima  facie  case  for  the  plaintiff. 

The  evidence  shows  that  on  August  24, 
1912,  the  Armstrong  Townslte  Company,  for 
the  alleged  consideration  of  fl,100,  entered 
Into  a  written  agreement  with  the  plaintlfl?, 
whereby  said  company  agreed  to  sell  and 
convey,  and  the  plaintiff  agreed  to  purchase, 
lota  13  and  14  of  block  34,  of  said  town  of 
ArmstrMig.  This  agreement  recited  that  the 
plaintiff  had  paid  said  $1,100,  and  that  said 
contract  was  executed  In  lieu  of  a  deed,  and 
that  s  deed  was  to  be  issued  as  soon  as  nec- 
essary details  should  be  completed,  but  it 
does  not  state  what  those  "detans"  were. 
This  contract  was  executed  by  said  company, 
and  the  plaintiff,  and  it  does  not  refler  to  tbe 
d^endant  in  any  manner.  It  was  executed 
Bnder  the  seal  of  saSd  company,  and  It  does  | 
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not  puport  to  ban  been  vacated  by  an 
ivoit.  It  was  executed  before  the  encntlon 
of  tbe  assisnment  by  the  securities  company 
to  the  Armstrong  Townslte  Company,  re- 
ferred to  Infra. 

The  Armstrong  Townslte  Ciompany  and 
tbe  defendant  on  the  17th  day  of  September, 
1012,  entered  into  another  written  contract 
of  the  same  form  as  the  one  desciibed  su- 
pra, by  which  said  compad!y  agreed  to  sell 
and  convey,  and  the  plaintiff  agreed  to  pur- 
chase, for  the  consideration  of  $2,300,  lots  24, 
25,  26,  and  27  in  block  36  of  Armstrong. 
This  contract  recites  that  the  lOalntlff  had 
paid  said  consideration,  and  that  said  con- 
tract was  given  In  lieu  of  a  deed,  but  that  a 
deed  was  to  be  issued  not  later  than  SO  days 
from  the  date  of  said  contract  This  con- 
tract neither  mentions  nor  refers  to  the  de- 
fendant and  it  does  not  purport  to  have  been 
executed  by  an  agent  Both  of  said  contracts 
provide  that  the  seller  shall  cause  a  good 
warranty  deed  to  be  executed  to  the  buyer 
for  said  lots,  and  also  furnish  a  complete 
abstract  of  title,  when  the  buyer  has  fulfilled 
all  of  the  conditions  of  ssld  contracts. 

On  September  11,  1812,  the  United  Securi- 
ties Company  executed  to  the  Armstrong 
Townslte  Company  a  written  assignment  of 
which  the  following  is  a  copy  (omitting  the 
date  and  signatures  and  names  of  the  witness- 
es): "For  and  in  consideration  of  one  ($1.00) 
dollar  and  other  valuable  considerations,  to 
us  in  hand  paid  this  day  (September  11,  iei2) 
by  the  Armstrong  Townslte  Company,  re- 
celpt  of  which  Is  hereby  acknowledged,  we, 
the  undersigned  B.  N.  Garrett  and  H.  H. 
HotFknan,  doing  business  under  the  firm  name 
and  style  of  United  Secuiltles  Company,  do 
hereby  sell,  assign  and  set  over  to  said  Arm- 
strong Townslte  Company,  an  Oregon  cor- 
poration, all  our  right,  title  and  Interest  in 
and  to  that  certain  option  and  contract  of 
purchase  to  a  certain  two  hundred  (200)  acre 
tract  of  land  from  one  Francis  Feller  of 
Woodbum,  Oregon,  dated  June  21,  1912,  and 
hereby  relinquish  to  said  corporation  any 
claim,  estate  or  Interest  that  we  or  the  United 
Securities  Company,  may  have  In  the  land 
described  and  Included  in  said  option  and 
contract  of  purchase,  which  contract  and  sup- 
plemental agreement  is  attached  hereto,  and 
made  a  part  of  this  agreement"  Then  on  the 
same  page  is  the  following:  "This  assignment 
is  approved  this  - — —  day  of  September, 
A.  D.  1912.   ,  Owner."  This  ap- 
proval was  evidently  written  with  the  inten- 
tion of  getting  the  defendant  to  sign  It  but 
he  did  not  rign  it  and  by  his  answer  he 
denies  that  said  assignment  was  executed 
with  his  knowledge  or  acquiescence,  or  that 
he  accepted  said  Armstrong  Townslte  Com- 
pany as  his  agent. 

The  evidence  shows  that  the  plaintiff  made 
no  contract  with  the  defendant,  and  that 
be  never  paid  the  defendant  anything  for  the 
lots  referred  to  in  tbe  complaint  and  that  be 
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never  dananded  of  Qw  defendant  the  execu- 
tion of  the  deed.  The  plalntlfl  testtfles  tbat 
he  never  met  the  defendant  He  testifiM.  al- 
so, tbat  he  never  saw  ^thet  of  the  lots  re- 
ferred to,  and  that  he  agreed  to  pay  and  did 
pay  for  lots  In  the  town  aita  of  Armstrong 
$8,400,  or  $666.66  per  lot,  without  having  seen 
either  of  ttiem,  and  whoi  no  plat  of  the  iffo- 
posed  town  had  been  (filed  fbr  record. 

According  to  t£e  contract  thftt  the  defend- 
ant made  wlUi  the  United  Secarltles  Company, 
he  oblUcated  himself  to  make  a  conveyance 
for  a  lot  on  the  payment  of  $60  In  cash.  The 
defendant  claims  that  he  paid  more  than  ten 
times  that  amonnt  for  each  of  the  six  lots 
mentioned  In  the  complaint,  without  having 
seen  ^ttaer  of  tttem.  The  evidence  of  the 
plaintiff  shows  that  he  1b  en^tged  In  the 
printing  and  publishing  business,  and  that 
the  larger  part  of  what  he  claims  to  have 
paid  for  said  lots  was  paid  by  doliv  printing 
and  advertising  for  Garrett  and  Bofltean,  or 
the  Armstrong  Townslte  Company. 

The  United  Securities  Company  was  the 
partnership  name  under  which  Garrett  and 
Hoffman  did  bustness.  The  Armstrong  Town- 
site  Company  is  a  corporation,  organized 
after  the  execution  of  the  contract  between 
the  United  Securities  Company,  and  the  de- 
fendant, set  out  supra,  and  ttie  plaintiff 
claims  that  the  United  Securities  Company 
assigned  all  of  its  rights  and  interests  in 
said  contract  to  13ke  Armstrong  Townslte 
Company.  The  plaintiff  teetlQee  (Bv.  pp.  12, 
18)  that  he  made  a  omtract  with  Garrett  and 
Hoffman,  or  the  Armstrong  Townslte  Com- 
pany, to  do  advertising  for  them  for  the  two 
lots;  the  purchase  price  of  said  lots  being 
$1,100.  He  says  that  he  did  advertising  for 
them  on  said  contract  amounting  to  $796,  and 
that  the  rest  of  the  $1,100  had  not  been  used. 
He  testifies,  also,  that  he  paid  Garrett  and 
Hoffman,  or  the  Armstrong  Townslte  Com- 
pany, $000  in  cash,  and  that  they  owed  him 
$260,  which  he  loaned  them,  and  for  which 
they  had  given  him  a  note,  and  that  be  sur- 
rendered this  note  to  them  on  the  pur(^a8e 
price  of  the  six  lots.  While  the  evidence  of 
the  plaintiff  Is  not  very  clear  on  this  point, 
we  conclude  therefrom,  and  from  tbe  other 
evidence  produced  by  him,  that  the  plaintiff 
paid  Garrett  and  HofCman  or  the  Armstrong 
Townslte  Company,  of  which  they  were  of- 
Boers,  in  cash  only  $600,  and  that  th<^  owed 
him  fOr  borrowed  money  for  which  they  had 
executed  a  note  for  the  sum  of  $250.  These 
two  Items  aggregate  $760.  The  remainder 
of  the  consideration  for  said  lots  consisted 
of  what  Garrett  and  Hoffman  and  said  com- 
pany owed  the  plaintiff  for  printing  or  ad- 
vertising. The  plaintiff  testifies  that  tbe  pur- 
chase price  of  said  two  lots  was  $1,100,  to  be 
paid  In  advertising,  and  that  he  paid  thereon 
in  advertising  $796,  leaving  unpaid  on  the 
purchase  price  of  said  two  lots  $304.  He 
seems  stUl  to  owe  on  the  purchase  price  of 
■aid  two  lots  $304,  to  be  paid  In  advertising. 

The  agreed  purchase  price  of  the  four  lots  1 


was  $2,800.  According  to  the  erldence  of  the 
plaintiff,  he  paid  th«  Amwtrong  Town^te 
Company  on  the  pnrdiaae  price  at  said  torn 
lots.  In  cash  $600^  and  cancded  a  d^  that 
said  conqiany  or  its  officers  owed  him  for 
money  loaned,  In  the  sum  of  $260,  and  paid 
the  remainder  in  advertising.  The  amonnt 
paid  on  the  purchase  price  of  said  four  lots 
In  admtUng  seems  to  have  been  $1^100. 

We  are  unable  to  make  out.  from  tbe  evl- 
doioe,  tflw  nfect  amonnt  that  the  plaintiff 
claims  to  hsve  paid  for  the  six  lots;  but  it  Is 
approximately  as  follows:  He  paid  in  cash 
$600  and  canceled  an  indebtedness  for  money 
loaned  in  the  sum  of  $260,  and  paid  $2,296 
In  advertising,  making  the  aggregate  sum 
paid  for  the  six  lots  $3,045.  On  pages  14  and 
IS  of  the  evidence,  the  plaintiff  testifies  that 
after  deducting  the  part  of  the  advertising 
that  was  unused,  as  stated  supra,  and  putting 
the  amount  that  was  owing  him  for  money 
loaned  at  $260,  tbe  amonnt  tiiat  he  paid  for 
the  six  lots  was  $3,124.96.  We  are  nnable 
to  understand  how  he  gets  that  amonnt;  but 
the  exact  amount  that  he  claims  to  have  paid 
is  not  material,  in  the  view  that  we  take  of 
the  case. 

Testifying  as  to  what  was  done  with  tbe 
consideration  paid  for  the  said  lots,  B.  N. 
Garrett  says:  "Why,  practically  all  the  con- 
sideration was  used  1^  Mr.  Hoffman  and 
myself  and  the  corporation  In  ^ploiUng  and 
putting  this  town  site  before  tbe  people.  It 
was  practically  all  of  it  used  for  (hat  pur- 
pose. The  $600  In  cash  that  we  recdved 
from  Mr.  Kern  was  used  in  paying  for  bUU 
and  various  other  Itans  that  was  Incurred  In 
the  exploiting  of  the  Armstrong  Townslte 
Company,  and  every  cent  of  it  went  into  tbe 
exploitation  of  the  Armstrong  Townslte  Com- 
pany." Thus,  the  evidence  shows  tbat  the 
defendant  did  not  receive  any  part  of  the 
consideration  that  was  paid  by  the  plaintiff 
for  said  lots.  This  witness  says  that  prac- 
tically the  whole  of  the  consideration  paid 
was  used  by  him  and  Hofl^man  and  the  cor- 
poration in  exploiting  the  Armstrong  Town- 
site  Company,  and  that  every  cent  of  the 
$600  that  was  paid  in  cash  was  used  for  that 
purpose  by  them.  These  facts  are  important, 
because  they  show  tiiat  not  a  cent  of  the  con- 
sideration was  paid  to  or  received  by  the 
defendant  Tbe  large  hill  for  advertlslDg  was 
charged  to  the  Armstrong  Townslte  Company, 
or  to  Garrett  and  Hoffman,  and  did  not  go 
to  the  defendant  The  $200  debt  for  money 
loaned  was  loaned  to  said  company  or  to 
Garrett  and  Hoffman,  and  tbe  plaintiff  beld 
a  note  therefor. 

The  plaintiff  testifies  tbat  he  had  no  busi- 
ness transactions  with  the  defendant  and 
that  he  never  even  met  him.  He  admits  tbat 
he  knew  that  the  Armstrong  Townslte  Com- 
pany, or  Garrett  and  Hoffman,  were  agents 
for  the  defoidant  and  that  he  had  seen  tbe 
contract  between  the  defendant  and  the  Unit- 
ed Securities  Company;  but  he  claims  tbat 
[  he  did  not  read  all  of  it,  Jie  aaya.that  he 
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knew  tituit  Gftirett  and  Hnffmnn  had  a  con- 
tract wltta  the  deCaubmt  txa  a  deed,  and  that 
he  xelied  upon  that 

The  evidence  shows  that  on  September  17, 
1912,  the  defendant  conveyed  to  the  Arm- 
strong Townsite  Oompany,  hy  a  warranty 
deed,  with  other  property,  the  six  lots  de- 
scribed In  the  complaint  which  the  plaintiff 
INirchased  of  that  company.  Said  deed,  so 
made  to  said  company,  was  executed  on  the 
same  day  that  said  company  acAd  font  of 
said  lots  to  the  plaintU^  as  stated  In  the 
complaint. 

The  defendant  having  conveyed  all  of  said 
lots  to  aaSd  emipany  aa  stated  supra,  the 
tlQe  to  said  lots  was  not  In  him  after  Sep- 
tember 17,  1912,  and  hence  he  had  no  pow« 
to  eonr^  them  to  the  plalntUC,  By  force 
of  said  oonreyanoe,  the  title  to  said  lots  waa 
vested  In  the  Armstrong  Townstte  Oonqmny, 
and  it  had  power  to  convey  the  same  to  Om 
plaintiff. 

[1]  The  fact  that  the  plat  of  said  town  bad 
not  been  flied  for  record  In  the  office  of  the 
coonty  dark  of  Marlon  county  did  not  pre- 
vent the  vesting  of  the  Utle  to  said  lots  in 
said  company. 

Section  8264,  L.  O.  L.,  provides  that.  If  any 
parson  shall  sell  or  offer  for  sale  any  town- 
site  lot  that  has  been  laid  out,  until  the  plat 
thereof  has  been  recorded,  shall  forftft  and 
pay  950  for  evety  lot  so  sold  or  offered  for 
sale,  to  be  collected  before  any  court  having 
jniisdictlon  thereof  la  the  name  of  the  coun- 
ty. This  section  does  not  purport  to  forbid 
or  make  void  sndi  a  sale.  It  provides  a  pen- 
alty for  selling  or  offering  for  sale  any  lot, 
but  It  Imposes  no  p^ialty  upon  the  vendee 
for  buying  any  lot  If  the  statute  had  di- 
rectly forbidden  the  sale  of  lots  before  the 
recording  of  the  plat,  a  difTerent  question 
would  be  presented.  Our  statute  is  like  the 
Iowa  statute  on  this  subject  In  that  state, 
sales  of  lots  before  the  recording  of  the  plat 
are  held  to  be  valid. 

In  Watroua  &  Snouffer  v.  Blair,  32  Iowa, 
58;  the  syllabus  of  the  case  Is :  "Section  1027 
o<  the  Bevislon,  Imposing  a  penalty  upon  any 
person  who  stiall  sell  or  lease  any  lot  in  any 
town,  *  *  •  until  the  plat  thereof  has 
been  duly  acknowledged  and  recorded,  does 
Dot  operate  as  a  prohibition  upon  the  sale  It- 
selt  but  only  Imposes  a  penalty  upon  the 
seller,  and  hence  the  purchase  of  such  lot, 
the  plat  of  which  Is  not  recorded,  Is  not  ren- 
dered Invalid  by  said  section." 

Id  Mason  v.  Pitt  21  Mo.  883,  a  case  where 
a  town  lot  was  sold  without  the  plat  hav- 
ing been  recorded,  the  court  says :  "But  the 
answer  to  this  whole  matter  of  the  plat  be- 
unrecorded  Is  that  the  contract  Is  execut- 
ed, the  title  has  passed,  and  the  law  Imposes 
no  penalty  on  the  vendee." 

A  statute  of  Ohio  provided  that,  if  any 
proprietor  of  any  town  should  sell  any  lot 
before  a  map  thereof  should  be  recorded,  be 
should  forfeit  and  pay  a  penalty  of  $50  for 
eacb  lot  sold.    Strong  v.  Darling,  9  Ohlo^ 
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202,  was  an  action  to  recover  money  to  be 
paid  for  lota,  where  the  lOat  had  not  been 
recorded,  and  the  oonrt  passing  on  that  case 
says:  "It  Is  argued  by  the  defendants  that 
the  plaintiff  cannot  recover  upon  this  cove- 
nant, became  It  violates  the  act  referred  to, 
which  is  a  penal  statuta  •  •  •  We  think 
the  facte  set  up  ia  this  case  do  not  bar  the 
plalntUTs  acthm."  The  facte  srt  np  in  that 
case  were  that  the  money  sued  for  was 
owing  for  the  sale  of  a  lot  In  a  town,  and 
that  the  plat  of  said  town  had  not  been  re- 
corded. 

In  Harris  t.  Bonnels,  12  How.  T9,  IS  L. 
Bd.  901,  a  part  of  the  syllabus  is:  "Where  a 
statute  prohlblte  an  act  or  annexes  a  penalty 
to  Ite  commission,  it  la  tme  that  the  act  is 
made  vnlawfol;  hat  It  does  not  follow  that 
the  uttlawfolneaa  of  the  act  was  meant  by 
the  Ii^clalatnre  to  avtdd  a  contract  in  con- 
traTcntton  of  it"  See,  also^  Bemls  Beck- 
er, 1  Kan.  226. 

The  d^endanta  deed  of  the  date  of  Sep- 
tember 17,  1912,  vested  In  the  Armstrong 
Townslto  Oompany  the  title  to  the  six  lots 
that  said  company  sold  to  the  idalntlfl,  and 
it  was  not  thereafter  within  the  pow<»  ot 
the  defendant  to  make  a  o(mveyance  at  said 
lots  to  this  plaintiff.  The  plat  of  aatd  town 
was  complete  and  about  to  be  presented  to 
the  county  court  ot  Uarhm  county  for  ap- 
proval, and  It  Mems  that  the  defoidant 
brought  a  suit  in  the  circuit  court  of  Marlon 
county  against  the  Armstrong  Townsite  Com- 
pany and  others  to  obtain  an  injonctlon  pre- 
venting the  presmtatlon  at  raid  plat  to  the 
county  court  of  said  county  for  ite  approval 
and  the  filing  of  said  plat  in  the  office  of  the 
county  clerk  of  said  county,  and  a  temporary 
restraining  order  was  granted  In  said  suit. 
What  was  the  final  result  of  said  suit  Is  not 
shown  by  the  evidence ;  but  the  plaintiff  is 
not  bound  ther^y,  because  he  was  not  made 
a  party  to  said  suit  It  is  not  necessary  to 
decide  whether  the  plaintiff  would  have  the 
Tight  to  have  said  plat  died  of  record,  or  not 
The  question  for  decision  is  whether,  under 
the  facte  of  this  case,  aa  shown  by  the  evi- 
denoe,  the  plaintiff,  under  the  issues  made,  is 
entitled  to  recover  from  the  defendant  what 
he  claims  to  have  paid  for  said  lots. 

From  the  17th  day  of  September,  1912,  the 
title  to  said  lots  was  vested  In  said  company. 
On  the  day  that  the  defendant  conveyed  said 
nix  lote  to  said  company,  said  company  exe- 
cuted the  contract  to  sell  tour  of  them  to  the 
plaintiff,  and  a  short  time  prior  thereto  said 
company  entered  into  a  contract  to  sell  the 
other  two  lote  to  the  plaintiff.  According  to 
the  evidence,  the  plaintiff  contracted  with 
said  company  and  Ite  officers,  and  not  with 
the  defendant  and  all  that  the  plaintiff  paid 
for  said  lots  was  paid  to  said  company,  and 
ite  officers,  and  by  them  expended  In  exploit- 
ing said  town  site.  None  of  It  was  paid  to  the 
defendant  The  defendant  never  received 
any  part  thereof. 

£2]  The  Armstrong  Townsite  Gompony^and 
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lU  office  bad  no  antborlty  to  reo^ve,  as 
agents  of  the  deCendant,  any  of  the  money  or 
adTerdslng  wlddt  tiie  plslntlfl  ci^^iw  to  liaTe 
paid  them,  and  they  did  not  receive  the  same 
as  his  agents.  All  that  was  paid  them  was 
received  by  them  as  vendors  of  said  lots,  and 
spent  by  them  In  d^taylng  their  a^penses. 
The  defendant  was  not  liable  for  tlie  adreiS 
tislng,  or  "the  ocidoiting"  of  the  Armstrong 
Townalte.  He  did  not  agree  to  pay  any  of 
the  exposes  of  advertising,  or  for  finding 
purchasers.  He  was  to  be  paid  by  the  Unit- 
ed SecuriUes  Company  945,000  for  his  200 
acres  of  land.  He  agreed  that  said.  United 
SecnritieB  Ckimpany  cooM  sell  the  lots  upon 
any  terms  it  shoidd  see  fit,  excepting  that  no 
lot  Bhoold  be  sold  for  less  than  900,  in  cash, 
and  he  agreed  that,  upon  the  payment  of  $6(^ 
in  cash,  for  any  lot  he  would  ezect^  a  good 
and  lawful  title  to  the  purchaser  therefor. 

It  is  dear,  we  think,  that  the  defendant 
was  not  to  make  a  deed  for  any  lot  until 
9C0  in  cash  was  paid  therefor,  and  that  such 
cash  payment  was  required  by  the  contract 
as  we  Interpret  It,  to  be  made  to  him.  The 
United  Secnrltlee  Oompany  was  not  to  re- 
ceive any  commisalon  for  making  sales.  This 
company  was  to  pay  the  defendant  $225  per 
acre  for  the  200  acres  of  land,  and,  when 
that  sum  was  paid,  that  company  was  enti- 
tled to  have  all  ot  the  land  remaining  unsold 
conveyed  to  it  It  was  to  be  paid  for  Its 
work,  by  reoelTing  the  conveyance  to  It  of 
what  remained  of  the  land,  after  the  defend- 
ant was  paid  the  (225  per  acre.  The  9225 
per  acre  was  to  be  paid  out  of  the  proceeds 
of  the  land  "or  otherwise."  But  Ota  defend- 
ant was  not  obliged  to  convey  any  lot  until 
he  was  paid  960  therefor  in  cash.  The  plain- 
tUC  saw  the  contract  between  the  defendant 
and  the  United  Securities  Company,  and  Is 
ebaq;eable  with  nottee  of  its  contents.  If 
the  assignment  of  said  contract  to  the  Arm- 
strong Townslte  Company  was  valid,  that 
oon^any  took  the  assignment  subject  to  all 
the  provisions  and  terms  of  said  contract 
Said  company  could  not  pay  Its  debts  by 
selling  those  lots  to  its  creditors.  The  duty 
of  making  a  ^ed  and  of  conv^injr  a  lot 
could,  under  said  contract,  be  imposed  on  the 
defendant  only  by  paying  him  for  It  at  least 
$50  in  cash. 

[S]  The  plalntUC  does  not  claim  to  have 
paid  in  cash  more  than  9500  for  said  lots, 
and  no  part  of  this  was  paid  to  the  defend- 
ant All  that  he  claims  to  have  paid  In  ex- 
cess of  the  9500  consisted  in  debts  for  adver- 
tising and  money  loaned,  which  said  company 
and  its  officers  owed  him.  It  was  contended, 
on  the  argument,  that  this  is  an  action  for 
money  had  and  rec^ved,  and  we  think  that 
it  is;*  but  the  plalntUE  failed  to  prove  the 
facts  essential  to  sustain  snch  an  action.  An 
action  for  moi^  had  and  reo^ved  is  an 
equitable  action,  and  governed  by  equitable 
principles  to  a  large  extent  27  Cyc.  84Q.  27 
Cya  868,  says:  "To  sustain  an  action  for 


nioa^  had  and  reoeiTed,  It  mast  axvear  that 
the  money  In  question  belonged  to  the  plahi- 
tlff ;  that  it  was  secured  by  defoodant  with- 
out plaintiff's  consent  and  without  giving  any 
valid  consldemUon ;  or,  if  with  the  plalntUTs 
consent,  upon  a  consideration  that  .has  Ail- 
ed. To  maintain  an  action  for  money  bad 
and  received,  plaintlfl  must  show  that  the 
defendant  actually  received  his  money,  or 
prove  sudi  facts  as  to  ndse  a  fair  presump- 
tion that  he  receiTed  it"  The  same  toIouk^ 
<Hi  page  864,  says :  "The  a^sstlon,  in  an  ac- 
tion for  money  had  and  rei^ved,  is:  To 
whldi  party  does  the  money  in  equity.  Jna- 
tloe.  and  law  belong)  Ail  tbat  the  plaintiff 
need  show  is  that  the  defendant  holds  money 
which,  in  equity  and  good  conscience,  belongs 
to  him ;  but  If  he  fails  to  show  audi  superi- 
or rl^  he  cannot  recovw." 

In  this  ease  the  evidence  shows  that  the 
defendant  did  not  reoelTe  a  omt  of  the  plain* 
tiff's  money.  All  of  the  money  that  the  pUUn- 
tiff  claims  to  have  paid  waa  paid  to  the  Arm- 
strong Towndte  Oompany,  and  its  offloers  oa 
a  contract  betwem  that  oon^any  and  the 
plaintiff  for  the  sale,  by  tiie  former  to  the 
latter,  of  the  iriz  lot^  and  said  company  spent 
It  in  paying  the  debts  and  ffipenses  of  said 
company  and  Its  officers.  Neither  said  com- 
pany nor  its  officers  had  any  authority  to 
receive  money  for  the  defendant,  on  the  sale 
of  the  lots.  The  d(tfendant  conv^ed  said 
lots  to  said  company,  as  stated  supra,  and 
said  company  sold  thean  to  the  plaintiff.  The 
legal  title  to  them  appears  to  be  atsa  in  said 
company.  We  hold  that  like  plaintiff  failed 
to  make  out  a  prima  fade  case^  and  that  the 
court  bdow  properly  granted  a  Judgment  of 
nonsuit 

The  Judgment  of  the  court  bdow  is  af- 
firmed. 

McBBIDS^  a  J.,  and  BUBNBTT.  J.,  con- 
cur. 

STATB  V.  JENSEN. 
(Sapreme  Court  ot  Or^on.   April  14,  1014.) 

1.  GBIUINAL  I/AW  rt  1153*)— APPKAX/— R*vi«w 

— QuBSTioNs  or  Fact. 

Unjier  L.  O.  L.  I  732,  declaring  incompe- 
tent as  witnesses  children  under  10  years  of  as« 
who  appear  incapable  of  receiving  jnst  impres- 
sionB  of  the  facts  or  at  rel&ting  them  ttnij, 
the  decisioa  of  the  trial  court  as  to  the  com- 
petency of  a  witness  <oar  years  of  age  will  oot 
be  disturbed  If  there  is  any  evldenoe  to  sns- 
tain  it 

[Ed.  Note.— For  otiier  eases,  see  Criminal 
Law,  Cent  Dig.  H  8061-^066;  De&  Dig.  f 
1153.*] 

2.  CaiHiNAL  Law  (I  369*)— BTZDsiras-OiHn 

Offenses. 

In  a  prosecution  for. assault  with  intent 
to  rape,  the  admission  of  svfdenee  of  a  prior 
assault  by  accused  upon  another  female  witb 
intent  to  rape  infringes  the  constitutional  lifilit 
of  the  defendant  to  demand  tbe  natnre  ond 
cause  of  the  accusation  against  him. 

[Ed.  Note.— For  otiier  cases,  see  Crimbol 
Law.  Gent  Dig.  »  822-824;  Dea  Dig.  S369.*l 
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8.  WTTznasn  277*)— iMPKACHmura  —  Di- 

FEND.AJfT  JH  GUHXirAI'  PBOBBOUCION. 

Under  U  O.  L.  |  1534,  giving  the  defend- 
ant in  a  criminal  prosecution  the  right  to  tes- 
tify, but  providing  that  be  shall  then  be  deemed 
to  have  m^m  the  prosecution  the  right  to  cross- 
examination  on  all  facts  to  which  be  bas  testifi- 
ed, it  is  error,  in  a  prosecution  for  assault  with 
intent  to  rape,  to  permit  cross-examination  of 
Tbe  defendant,  who  has  testified,  as  to  trouble 
between  him  Koi  another  girl,  to  wbtch  he  made 
no  allusion  on  Us  direct  examfaiation. 

[EA.  Note.— For  other  ctMS,  see  WitoMMOL 
Cent.  I>ig.  U  026,  979-983;  Dec.  Dig.  S  277.^ 

McNary,  J.,  disMSting  in  part. 

Departmuit  2.  Appeal  from  Clrctat  Court, 
MnltnonuOiOoniity;  George  M.  Davia,  Jndge. 

J.  Jensen  was  indicted  for  an  uaaidt  wltb 
Intent  to  commit  rape  on  a  female  child  ct 
tbe  age  of  four  years,  and  convicted  of  sim- 
ple assanlt,  and  ^ipeala.  Beversed,  and 
new  trial  ordered. 

John  A.  JefTrey,  of  Portland  (Chas.  E.  Len- 
OD,  of  Portland,  on  the  brief),  for  appellant 
John  A.  Collier,  Deputy  Dlst.  Atty.,  of  Port- 
land (Overt  h.  Jones,  Deputy  Dlst  Atty.,  of 
Portland,  on  the  brief),  for  the  Stat& 

BURNETT,  J.  [1]  It  is  first  contended 
that  the  court  was  wrong  In  allowing  the 
Complaining  witness  to  testif^',  she  being  but 
four  years  of  age.  It  is  said  in  section  732, 
L.  O.  Ifc,  that  the  following  "persons  are  not 
competent  witnesses  •  •  •  children  un- 
der ten  years  of  age  who  appear  Incapable  of 
receiving  just  impressions  of  the  facts  re- 
specting which  they  are  examined,  or  of  re- 
lating them  truly;   ♦   •  •" 

It  is  settled  in  tiie  case  of  State  v.  Jackson, 
9  Or.  459,  that  the  competency  of  a  child  un- 
der 10  years  of  age  to  be  a  witness  Is  a  pre- 
liminary question  to  be  decided  as  a  fact  by 
the  trial  Judge  who  bas  the  opportunity  to  see 
and  hear  the  witness  and  determine  more 
accurately  the  propriety  of  admitting  the  tes- 
timony of  such  a  witness  than  ^e  can  on  any 
mere  paper  record.  It  is  a  principle  that 
when  there  la  any  evidence  to  sustain  the  de- 
cision of  the  trial  court  on  such  a  question, 
the  api)ellate  court  will  not  disturb  its  deter- 
mination. Geer  r.  Durham  Water  Co.,  127  N. 
C.  849,  87  S.  E.  474 ;  Virginia  I.  C.  &  O.  Co.  v. 
Tomlinson,  104  Va.  249,  51  S.  E.  362 ;  Ameri- 
can F.  ft  P.  Co.  V.  Settergren,  130  Wis.  338, 
310  N.  W.  238;  Allen  v.  Durham  Traction  Co., 
144  N.  C.  288,  56  S.  E.  942;  Home  v.  Cons. 
Ry.,  U.  ft  P.  Co.,  144  N.  C.  375,  57  S.  E.  19; 
Municipal  Court  v.  Klrby,  28  R.  I.  287,  67  AtL 
8:  Xates  v.  Garrett,  19  Okl.  449,  92  Pac.  142; 
Blerce  Mfg.  Co.  v.  Phelps,  130  U.  S.  520,  9 
Sop.  Ct  601,  32  L.  Ed.  1035. 

12]  Over  the  objection  of  the  defendant  the 
court  permitted  another  female  witness  for 
tbe  prosecution  to  tell  of  an  allied  assault 
by  ttie  defendant  with  an  Intent  to  commit 
rape  uppn  her  at  a  time  and  place  entirely 
<ll8C(»mected  from  the  transaction  mentioned 
In  tbe  indictment   The  law  on  this  question 


1b  settled  in  ttds  state  advosBly  to  the  prose- 
cation  by  the  cases  of  State  r.  Start,  66  Or. 
178, 132  Pac.  612,  46  K  B.  A.  <N.  8.)  266,  and 
State  V.  McAllister,  136  Pac.  354.  To  aUow 
such  testimony  Is  to  Infringe  tbe  constttutton- 
al  right  of  the  defendant  to  demand  the  na- 
ture and  cause  of  the  accusation  against 
him.  Such  procedure  might  be  palUated  it 
there  was  any  provision  for  giving  the  de- 
fendant notice  of  tbe  other  charges  In  such 
cases ;  but  it  ia  utterly  repugnant  to  Justice 
and  f&lr  play  to  accuse  a  person  of  a  stated 
crime  and  make  that  the  excuse  for  what  is 
really  trying  him  for  a  number  of  others  by 
sprlnglnK  them  unheralded  upon  the  a^ention 
of  the  Jury  to  produce  a  verdict  of  guilty 
which  might  not  result  except  for  the  bias 
thus  Imparted  to  the  minds  of  the  Juroro. 
State  V.  Dunn.  53  Or.  304,  814,  318,  90  Pac. 
278,  100  Pac.  258. 

[3]  The  defendant  was  a  witness  In  his 
own  behalf  and  over  his  objection  be  was 
compelled  by  the  court  on  cross-examination 
to  testify  respecting  an  alleged  trouble  be- 
tween him  and  a  young  girl  In  BelUngham. 
Wash.,  to  which  he  bad  made  no  allusion 
whatever  in  his  direct  testimony.  Section 
1534,  U  O.  I*,  here  follows:  "In  the  trial  of 
or  examination  upon  all  Indictments,  com- 
plaints. Information,  and  other  proceedings 
before  any  court,  magistrate.  Jury,  grand  Ju- 
ry, or  other  tribunal,  against  persons  accused 
or  charged  with  the  commission  of  crimes 
or  offenses,  the  person  so  charged  or  accused 
shall,  at  his  own  request,  but  not  otherwise, 
be  deemed  a  competent  witness,  the  credit  to 
be  given  to  his  testimony  being  left  solely  to 
the  Jury,  under  the  instructions  of  the  court, 
or  to  the  discrimination  of  the  magistrate, 
grand  Jury,  or  other  tribunal  before  which 
such  testimony  may  be  given;  provided,  his 
waiver  of  said  right  shall  not  create  any  pre- 
sumption against  blm ;  that  such  defendant 
or  accused,  when  offering  his  testimony  as  a 
witness  in  his  own  behalf,  shall  be  deemed  to 
have  givo)  to  the  prosecution  a  right  to  cross- 
examination  upon  all  facts  to  wlilch  be  bas 
testified,  tending  to  his  conviction  or  acquit- 
tal." Under  this  statute  the  mllng  of  the 
court  on  this  question  Is  contrary  to  the  fol- 
lowing cases:  State  v.  Lurch,  12  Or.  99,  6 
Pac.  408;  State  v.  Saunders,  14  Or.  300,  12 
Pac.  441;  State  v.  Bartmess,  33  Or.  110,  54 
Pac.  167 ;  State  v.  MlUer,  43  Or.  325,  74  Pac. 
658;  State  v.  Deal,  62  Or.  668,  98  Pac.  165; 
State  V.  Ijcm  Woon,  57  Or.  482,  107  Pac  974, 
112  Pac.  427.  While  an  ordinary  witness 
may  be  cross-examined  as  this  defendant  was, 
for  which  State  v.  Bacon,  13  Or.  143,  9  Pac 
393,  57  Am.  Rep.  8.  and  other  like  precedents 
are  authority,  yet  the  cross-examinatUm  of  a 
defendant  must  be  strictly  confined  to  mat- 
ters disclosed  In  his  dlrec.t  examination,  sub- 
ject to  the  qualification  that  he  may  be  im- 
peached by  showing  that  he  has  been  con- 
victed of  a  crime,  or  that  he  has  made  state- 


*Pn  other  euM.see  t$xa»  tot(lo  *ad  section  NUUBBR  in  D«e.  Dig.  a  Am.  Olg.  Key-No.  Serlas  *  Bap'r  iad«xM 

Digitized  by 


742  UO  PAOmO 

ments  tiifiniiiiliteiit  with  Ui  present  teBtlmony 
on  material  matten. 

For  these  reasons  the  jndgment  of  the  dr- 
cnlt  court  Is  lerersed,  and  a  new  trial  oe- 
dered. 

EAKIN  and  BBAN,  JJ.,  ooncnr.  M«NABT, 
specially  concurs. 

ilLcNARY,  J.  (spedallr  ooncnrrlng).  To  the 
result  reached  in  this  case  by  Mr.  Justice 
BUBNBTT,  I  concur  upon  the  proposition 
that  error  was  conunltted  by  Oie  court  In  re- 
qnlTi|ig  d^iendont  on  cross^xamlnation  to  tes- 
tier oopcemlng  matters  extraneous  'to  those 
^dted  firom  talm  on  hla  direct  examination. 
Upon  the  other  ground  at  rereraal  I  dissent, 
following  llie  doctrine  announced  In  the  dis- 
senting oi^lons  in  the  case  at  State  t.  Btart, 
65  Or.  178,  1S2  Pac;  (02,  46  Lb  B.  A.  (N.  S.) 
266,  and  In  the  case  of  State  t.  IfcAllister, 
m  Fae.  3S4. 


OUT  L.  WAXiLAOB  ft  CO.  t.  PEBOUSON, 

State  Insnranoe  OommlaBiDiier. 
(Supreme  Court  of  Oregon.    April  14,  1914.) 

InSTTBANCK  ({  12*)— REGULATION  OF  AGKNTB— 

IsstJANCS  OF  License. 

Under  Laws  1911,  pp.  876,  877,  »  1-4, 

SOTiding  that  the  making  of  contracts  between 
dividuala,  firms,  or  corporations,  providing  in- 
demni^  among  each  other  from  fire  loss  or  oth' 
er  damiage  to  tiielr  own  property,  shall  consti- 
tute the  basiness  of  insarance,  hat  shall  not  be 
sut^ect  to  the  laws  relating  to  insarance  cor- 
porations or  associations  except  as  provided  in 
the  act,  and  anthoridng  the  issuance  to  agents 
for  satk  parties  of  a  llcenie  on  the  payment  of 
a  fee.  and  compliance  with  other  requiremeDti 
of  the  act,  the  insurance  commissioner  has  no 
power  to  prescribe  additional  requirements,  and 
agents  who  have  complied  with  the  statutory 
requirements  are  entitled  to  the  license. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  |  11;  Dec  Dig.  S  12.*] 

In  banc.  Original  petltloa  by  Gny  L.  Wal- 
lace ft  Co.  for  writ  of  mandamos  to  J.  W. 
Ferguson,  Insurance  Commissioner  of  the 
State  of  Oregon.  Writ  allowed. 

This  proceeding  Is  based  upon  an  original 
writ  of  mandamus  emanating  txom  this  court, 
directing  the  defendant,  as  the  insurance 
commissioner  of  tb»  state,  to  Issue  to  the 
plaintiff  the  certlflcate  of  authority  described 
in  section  4  of  chapter  222  of  the  General 
Laws  of  1911,  or  to  show  cause  why  he  has 
not  done  so.  The  writ  alleges  in  terms  a  com- 
pliance by  the  petitioner  with  the  itfOTlslons 
of  that  statute  and  the  r^sal  of  the  officer 
to  furnish  tbe  certlflcate.  In  substance  the 
return  to  the  writ  adndte  the  declarations 
thereof,  and  states  that  the  commissioner 
is  invested  with  large  dlscretlcm  in  all  mat- 
ters pertaining  to  insurance,  in  pursuance  of 
wtafch  be  has  prescribed  certain  conditions 
and  regulations  respecting  applications  for 
the  certifleate  in  question  with  wblch  tbe 
plaintiff  has  not  complied,  and  assigns  this 
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as  a  reastm  for  not  Inulng  ttw  evldnos  of 

authority  desired.  A  rqOy  was  filed,  and 
the  cause  has  been  argued  on  Oie  question 
of  wlwtlier  or  not  the  commissioner  liss  au- 
Uiority  to  promulgate  the  stated  conditions 
precedent  to  the  issosnce  of  the  certificate. 

Maurice  W.  Selta,  of  Portland,  and  John  A. 
Carson,  of  Salem  (SelU  ft  Clark,  of  Port- 
land, and  Carson  &  Brown,  of  Salem,  on  the 
brief),  for  plaintiff.  A.  M.  Crawford,  Atty. 
Oen.  (James  W.  Crawford,  Asst  Atty.  Ocrin 
on  the  brief),  for  defendant. 

BUBN£TT,  J.  (after  stating  tbe  facta  as 
above).  Accompanying  the  pleadings  in  the 
case  are  sundry  exhibits,  and  what  seems  to 
be  teatimooy  taken  before  a  stenographer 
and  notary  public;  but  these  were  not  pre- 
sented to  the  court  at  the  hearing,  although 
section  626,  L.  O,  h.,  states  that  "In  the  Su- 
preme Court  the  writ  may  be  allowed  by  the 
court  or  any  Judge  tbereof,  but  shall  only  be 
tried  and  determined  by  tbe  court ;  and  all 
Issues  of  either  fact  or  law  therein  shall  be 
tried  by  the  court."  The  case,  howerer,  may 
be  determined  upon  the  pleadings,  and  will 
be  Bo  treated. 

The  act  (Laws  1911,  p.  876)  under  which 
the  petitioner  professes  to  be  operating  pro- 
rides  as  follows: 

"Section  1.  That  the  making  of  omtrBcts 
between  individuals,  firms  or  corporations, 
providing  Indemnity  among  each  other  from 
fire  loss  or  other  damage  to  their  own  prop- 
erty shall  constitute  tbe  business  of  Insur- 
ance but  shall  not  be  subject  to  the  laws  of 
this  state  relating  to  insurance  corporations 
or  associations  except  as  provided  in  this 
act 

"Sec.  2.  The  attorney,  agent,  or  other  rQ>- 
resentatlTe  acting  for  such  indlTlduals,  flrms 
or  corporations  shall  file  with  the  Insurance 
commissioner  of  this  state  before  transactlog 
business  therein  a  declaration  In  writing  va- 
Ified  by  the  oath  of  such  attorney,  sgent  or 
other  representatlTe  setting  forth:  (a)  Tbe 
name  or  title  of  the  office  through  which  rocb 
IndlTlduals,  firms  or  corporations  exchsnge 
sucdi  contracts;  (b)  a  copy  of  tbe  form  ct 
contract,  power  of  attorney  and  rules  imder 
and  by  which  such  indemnity  is  to  be  affsH- 
ed;  (c)  the  location  of  the  office  or  offices 
thxouj^  whldi  such  contracts  are  to  be  is- 
sued ;  (d)  a  statement  showing  tbe  Joint  caBb 
asseta  and  liabilities. 

"Sec.  3.  Such  attorney,  ageat  or  other  rep- 
resentatlTe acting  for  sodi  indlTiduals,  firms 
or  corporations  alhall  also  file  with  the  In- 
surance conunissioner  a  power  of  attoroer 
authorizing  the  Insurance  conunissioner  to 
make  and  acc^t  service  in  any  proceeding 
in  any  <ff  the  courts  of  Justice  in  the  state 
of  Or^n  or  any  of  tbe  United  States  coorts 
therein,  wblch  shall  stipulate  and  itgree  on 
the  part  of  snch  attorney,  agent  or  otba 
representative  acting  for  such  Indlvldiiato, 
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firms  OK  coipwatloiw  tbat  any  process 
which  to  serred  on  tbe  Insurance  commission- 
er shall  be  of  tbe  same  legal  force  and  va- 
lidity as  if  serred  on  the  indlTidnals*  firms 
or  corporations  oontracUng  for  tbe  exchange 
of  IndfiDonltT  anumg  tbansdvas." 

Section  4  provldea,  in  anbstane^  that  the 
r^ireeentatlve  tbzongb  whom  insurance  con- 
tncta  of  the  character  described  In  the  act 
are  Issued  or  negotiated  sbaU  procure  from 
the  insurance  coninilssloner  a  certificate  of 
authority  containing  certain  prorislons  thexe- 
in  named,  which  credential  shall  be  renewed 
umnally  during  the  mcmth  of  December  for 
the  ensuing  calendar  year  on  proper  appli- 
cation to  the  Insurance  commissioner,  and 
prescrlbea  a  fee  of  |16  In  connection  there- 
with. 

After  stating  that  the  plalntUC  is  a  cor- 
poration organized  for  the  purpose  ot  acting 
as  attorney  or  agent  for  those  desiring  to 
exchange  insurance  among  themseiTes,  the 
tetom  alleges:  "That  the  business  in  which 
Guy  Ifc  Wallace  &  Co^^  plaintiff,  is  engaged, 
is  anbject  to  a  reasonable  regulation  by  the 
Insurance  department  of  tbis  atat^  and  the 
Insurance  commlssloQer  Is  aatborlsed  and 
emimwered  by  law  to  prescribe  and  enforce 
such  reasonable  conditions  as  he  may  deem 
adrisable  to  be  observed  by  sudi  con^nles 
as  plaintiff  herein,  before  permission  is  given 
to  engage  In  sudt  business  In  this  state." 
This  allegation  is  nothing  else  than  a  con- 
dusimi  of  law,  and  states  no  facts  affecting 
the  case.   Hie  return  further  sets  out  cer- 
tain regulations  which  the  commissioner  has 
prescribed  to  be  observed  in  such  cases  as 
this,  but  wblch  are  not  found  In  the  statute 
already  quoted.   Finally,  the  defendant  bases 
his  refusal  to  Issue  the  certificate  solely  up- 
on the  neglect  of  the  plaintiff  to  comply 
with  these  rules  which  he  has  established- 
The  commissioner,  being  a  creature  of  the 
statute  and  not  a  common-law  officer,  must 
find  his  authority  In  tbe  statute  establishing 
Ms  office  and  prescribing  his  duties.    It  is 
the  law  of  his  official  beiog  and  the  bounda- 
ry of  bis  official  activities.   The  enactment 
already  Quoted  states  explicitly  that  insur- 
ance of  the  kind  mentioned  therein  "shall 
not  be  subject  to  the  laws  of  this  state  re- 
la  ting  to  insurance  corporations  or  associa- 
tions exc^t  as  provided  In  this  act." 

In  Bankers'  Deposit,  etc.,  Co.  v.  Barnes, 
81  Kan.  422, 105  Fac.  067,  it  is  said:  "Wheth- 
er the  regulation  proposed  by  the  superin- 
tendent of  insurance  be  or  be  not  desirable 
as  a  safeguard  to  the  people  of  the  state,  we 
cannot,  considering  the  provisions  of  these 
statutes,  reasonably  infer  that  the  I^eglsla- 
ture  Intended  to  leave  anything  to  his  discre- 
tion in  the  matter.  On  the  other  band,  it 
teems  that  the  Legislature  has  prescribed 
every  step  and  requirement  to  be  taken  by 
or  demanded  of  the  applicant  to  entitle  It 
to  a  certificate  of  authority  to  do  buatnese, 


and  has  provided  that  upon  the  taking  of 

these  steps  it  shall  be  the  duty  of  the  super- 
intendent of  Insurance  to  issue  a  certificate 
of  authority.  Tbe  statute  seems  Indeed  to 
be  an  express  negation  of  any  further  re- 
aulrement" 

Legislation  In  this  state  has  gone  far  along 
the  path  of  paternalism  in  relation  to  Insor- 
ance,  and  the  conditions  laid  down  by  the 
commissioner  to  whidi  reference  has  been 
made  mJ^t  possiUy  be  efCectnal  pn^reas  in 
the  same  direction;  but  the  sanction  for 
such  action  rests  alone  with  the  l^lslative 
power,  and  cannot  be  assumed  by  a  mere 
administrative  ofllcer.  The  case  is.  analo- 
gous to  the  situation  described  in  State  v. 
Des  Chuttes  Land  Co..  64  Or.  107,  129  Fac. 
764,  where  the  state  land  board  }ncoq>orat- 
ed  in  the  contract  with  the  defendant  cer- 
tain conditions  not  authorised  by  the  atat- 
ute  under  which  tlie  stipulation  was  made, 
and  it  was  there  held  tbat  the  agent  of  the 
stat^  acting  under  a  public  law,  must  find 
sanction  for  his  doings  in  the  statute  Itself. 
The  unauthorized  provisions  were  held  not 
to  be  binding. 

Tbe  record  liere  shows  a  full  compliance 
by  the  petitioner  vrith  the  requirements  of 
the  statute,  leaving  no  alternative  to  the 
defendant  except  to  furnish  the  certificate; 
and  a  peremptory  writ  will  be  issued  to  that 
end. 


TATE  V.  NORTH  FAOIFIC  COLLEGE. 
(Suprem*  Court  of  Oregon.    April  14,  ldl4.) 

1.  CoiXKOEB  AND  UmvEBsmBs  (|  9*)— Bx- 
QpXBCMEM'm  FOB  DlOBSB— ' '  SaTISFACTOBT 
EXAHIHATIONS." 

The  requirement  for  a  diploma  and  degree, 
set  forth  in  the  catalocue  of  a  dental  college, 
that  tbe  candidate  shall  pass  satisfactory  ex- 
aminations meauB  that  the  examinations  shall  be 
satisfactory  to  tbe  fitcnlty,  whose  duty  it  Is  to 
conduct  them. 

[Ed.  Note.— For  otiier  eases,  see  Colleges  and 
TlDijersltles.  Gent  Dig.  H  23^;  Dec.  Dig. 

2.  COLLEQBS  AND  Univebsihes  ({  9*)— Gou- 

TRACT  TOE  TumON. 

The  issuance  by  a  college  of  a  catalogue 
stating  the  re^oirmenta  (or  gratluatiou  ana 
for  the  conferrmg  on  candidates  of  the  degree 
of  Doctor  of  Dental  Medicine,  and  the  entrance, 
matriculation,  and  atteodance  of  sessions  by 
a  student  with  knowledge  of  those  requirements, 
constitutes  a  contract  hy  the  student  to  com- 
ply with  the  requirements,  and  by  the  college 
to  issue  a  diploma  on  .  compliance  with  tihe  re- 
quirements. 

[Ed.  Note.— For  other  cases,  see  CoUegea  and 
jjniversities,  Cent  Dig.  H  23-28;   Dec.  Dig. 

3.  CoLLEocs  AND  Univebsitisb  (|  9*)— Riobt 

TO  DBOREB— OONCLTJSIVENBSS  OW  FACULTT 

Decision. 

The  facoltles  of  colleges,  who  are  authoris- 
ed to  examine  their  students  and  pass  on  tbe 
question  whether  stodents  bare  performed  all 
the  conditions  required  to  entitle  them  to  de- 
grees, exercise  qaasi  judicial  functions,  and 
their  decisions  are  conclusive  if  they  act  within 


*V«r  oUisr  OMM  s«*  sans  topic  and  Motion  NUUBBR  la  Pso.  Dig.  *  Am.  DIs.  Ksr-Ho.  Omim  A  Sep'r  laOmm 

Digitized  by  Google 


744 


MO  PAGIFIO  BBFORTBB 


(Or. 


tbeir  Jarlsdktloii,  in  good  faith,  and  not  arbl- 

traxil;. 

[Sd.  Note.— For  other  caaes,  see  Colleges  and 
UDirendties,  Cent  Dig.  H  2S-28:   Dec  Dig. 

4.  COIXBQKS  AND  TTnivebsities  (|  10*)— Ao- 
TIOK— BUBDEN  OF  PBOOF. 

In  a  suit  by  a  student  to  compel  a  col- 

Sce  to  confer  the  degree  of  Doctor  of  Dental 
edidne  upon  him,  where  he  alleges  that  the 
faculty  after  informing  him  that  he  had  passed 
with  good  standing,  actiDg  in'  bad  faith  and  ar- 
bitranly,  parp<Mely  mislaid  or  destroyed  his  ex- 
amination papers,  insisted  on  his  taking  another 
ezamtoatioB,  and  then  gave  him  so  low  a  grade 
as  to  prevent  his  passing,  it  was  incnmbent  on 
him  to  prove  such  bad  faith  and  misconduct. 

[Kd.  ;Note.— For  other  cases,  see  Collies  and 
Universities,  Gent  Dig.  ||  20-31;  Dec  Dig. 
I  1(^*] 

6.  COLUtaSS  AITD  UinTB88ZTIIS  ({  10*)— Ao- 
TION-^TTFFICnNCT  OF  GTIDENCE, 

In  a  suit  by  a  student,  to  compti  a  coll^ 
to  confer  a  degree  upon  him,  evidence  held  not 
to  show  that  the  faculty  had  acted  in  bad 
faith  or  arbitrarily  in  refuting  to  give  him  a 
passing  grade,  or  to  confer  a  degree  upon  him. 

[Ed.  Note.— For  other  cases,  see  OoUegea  and 
Universities,  OenL  Dig.  H  20-31;  Dea  Dig. 
I  10-*] 

6.  Evidence  (S  818*)— HsABaaT- Newspapbe 

Publication. 

In  a  suit  by  a  student  to  compel  a  col- 
lege to  confer  a  degree  upon  him,  pictures  pur- 
porting to  show  the  coUege  graduating  class 
and  a  statement  clipped  from  a  newspaper  were 
not  competent  evidence,  being  hearsay. 

[Ed.  Note.— For  other  cases,  see  IMdence, 
Cent  Dig.  II  1108-1200;  Dec  Dig.  |  81&«] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Suit  by  George  S.  Tate  against  the  Nortb 
Pacific  College.  From  a  decree  for  defend- 
ant, plaintUt  appeala  Affirmed. 

This  Is  a  suit  in  equity  for  n  decree  re- 
quiring the  defendant  to  issue  to  the  plain- 
tiff a  diploma,  and  to  confer  upon  him  the 
desree  of  Doctor  of  Dental  Medicine.  The 
court  btiow  rendered  a  decree  In  fsTOr  of 
the  d^endant  The  plaintiff  appeals.  The 
facts  ai^ieiiT  in  fhe  oi^on  of  the  court 

W.  H.  Fowler,  of  Portland  (T.  J.  Hewitt 
and  Johnson  &  Stout,  all  of  Portland,  on  the 
brief),  for  appellant  M.  M.  Matthlessen,  of 
Portland  (Wood,  Montogue  &  Hunt,  of  Port- 
land, on  the  bri^,  for  reepondent 

RAMSBY  J.  The  defendant  Is  a  corpora- 
tion, organized  and  existing  under  the  laws 
of  this  state,  and  engaged  In  conducting  a 
college  for  the  education  and  training  of 
students  in  the  science  of  dentistry.  It  had 
power  to  make  rules  and  regulations  for 
the  government  of  Its  students,  In  the  man- 
ner and  methods  of  study,  and  to  adopt 
rules,  fixing  the  conditions  upon  which  U 
would  grant  to  Its  students  diplomas  and 
degrees.  The  defendant,  prior  to  the  time 
that  the  plaintiff  became  a  student  In  its 
college,  adopted  and  published  the  follow- 
ing rule,  fixing  the  conditlcms  upon  which 


it  would  graduate  Its  stndoits,  and  confer 
upon  them  the  d^ree  of  Doctor  of  Dental 
Medicine:  "The  candidate  most  be  twenty- 
one  years  of  age,  and  must  possess  a  good 
mwal  character,  which  will  include  good 
deportment  while  at  college.   Stud«its  who 
have  devoted   the   required  tbne  to  the 
study  of  dentistry,  and  bare  foUUled  aU  re- 
quirements, and  passed  satisfactory  examina- 
tions In  ail  the  subjects  ct  study,  and  have 
successfully  completed  the  required  Infirmary 
course,  rec^Te  the  degree  of  Doctor  M  Dental 
Medicine."  There  were  other  rules  as  to 
the  payment  ia  tmtlon;  the  ttme  reqidred 
for  graduation,  etc.  A  stndent  was  required 
to  attend  the  college  Oiree  college  years  to 
entitle  him  to  a  diploma,  and  a  degree.  The 
complaint  all(^  that  the  plaintiff  entered 
the  defendant  college  at  the  hegbudng  aC  the 
foil  term  of  lOOS,  and  was  enrolled  as  a  stu- 
dent, and  entered  upon  and  pursued  hte  stud- 
ies In  the  college,  under  the  direction  of  ths 
facDU7i  during  the  school  terms  (rf  1906  and 
1006,  1008  and  1000,  and  1000  and  1910; 
that  after  taking  the  examination  In  &tt 
spring  of  1910,  he  vas  told  by  the  fhcalty  of 
the  defendant  that  hla  examlnatl«i  was  sat- 
isfactory, and  that  he  had  passed  with  good 
standing,  but  fliat  he  could  not  recdve  his 
degree  fOr  the  reason  that  he  had  not  wa- 
tinued  hlfl  studies  fbr  a  snffident  loigth  of 
time,  accordii^  to  the  rules  of  tike  ccdl^ 
and  that  If  he  would  otmiplete  his  time, 
whldh  was  short  about  two  montiis,  he 
should  receive  his  diploma  and  degree.  Tlw 
complaint  alleges,  also,  that,  during  the  fidl 
of  1010  and  the  spring  <rf  1011,  he  made  up 
his  time,  and  completed  his  course,  and  waa 
told  by  the  faculty  tiiat  everything  was  com- 
plete and  satlstectory  to  the  faculty  and  the 
defendant,  and  that  he  should  receive  his 
diploma  and  degree,  and,  with  this  tmder- 
standing  and  promise,  the  plaintiff  paid,  aod 
the  defendant  accepted,  the  graduation  fee, 
which  was  not  due  until  graduation,  and  the 
plaintiff  became  and  was  entitled  to  receive 
frcHn  the  defendant  his  diploma  and  degree. 
The  complaint  alleges,  also,  that  during  the 
spring  of  1011,  Oie  defendant  throng  its 
faculty,  who  were  its  agents  and  servants, 
resolved  to  deprive  the  plaintiff  of  his  rights 
and  prevent  his  rec^ving  his  degree  and  di- 
ploma, and  that  after  he  hai  passed  his  flnil 
examination  they  purposely  mlslsld  or  des- 
troyed his  examination  papers,  and  that  the 
faculty  of  the  defendant  declared  that  they 
did  not  know  his  standing,  on  account  of 
said  loss  of  papers,  and  Insisted  that  he  take 
another  examination,   which   said  fiicalty 
stated  was  a  mere  matter  of  form,  which 
said  examination  plalntUf  charges  was  unnec- 
essary, unreasonable,  and  unusual,  and  was 
Insisted  on  In  order  that  it  might  be  In  the 
power  of  the  faculty  to  give  him  sudi  a  lev 
grade  that  he  could  not  pass.   That,  without 
knowing  or  suspecting  the  Intent  on  the  part 
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of  tbe  facnl^  to  deprive  blm  of  Ua  degree 
and  standing,  the  plaintiff  agreed  to  and  did 
take  another  examination,  on  which  exami- 
nation be  was  entitled  to  bl|ii  credit;  bnt,  for 
the  purpose  of  making  the  plain tUf  fall  In 
said  examination,  the  faculty  gave  the  plain- 
tiff low  markings  on  some  of  the  studies 
theretofore  passed  by  a  high  grade,  thereby 
bringing  the  average  down  below  the  re- 
quired grade.  The  complaint  alleges,  alao, 
that  the  grade  required  to  pass  In  said  col- 
lege is  75  per  cent;  that  the  plaintiff's  aver- 
age for  his  senior  year,  in  spite  of  the  low 
grade  given  him  by  the  defendant,  was  67  per 
cent.,  and  that  his  average,  for  the  full  three 
years,  in  spite  of  the  low  grading  was  72.6 
per  cent  The  complaint  alleges  that  the 
plaintiff  was  entitled  to  a  diploma  and  a  de- 
gree. The  answer  denies  most  of  the  allega- 
tions of  the  complaint.  It  adndts  tliat  the 
plaintiff  paid  all  tuition  and  fees.  The  cata- 
logne  of  the  defendant  for  1006-1906,  on  page 
1  thereof,  provides  Qiat  the  regular  course  of 
instructions  In  the  defendant  college  for  those 
desiring  to  obtain  a  degree  Is  composed  of 
three  regular  sessions  of  S2  teaching  weeks 
each,  exclQSive  of  vacations  and  holidays, 
and.tbat  the  session  for  1905-1906  should  be- 
gin October  2,  1905,  and  It  states,  also,  that 
"students  wUl  not  be  given  credit  for  a  full 
course,  when  admitted  later  than  10  days 
after  the  opening  of  the  session." 

There  seems  to  be  a  conflict  in  the  deci- 
sions as  to  whether,  in  a  case  of  this  kind, 
the  person  demanding  a  diploma  should  pro- 
ceed by  mandamug,  or  bring  a  suit  In  equity 
for  spectflc  performance  of  contract 

It  was  held  In  People  ex  rel.  Cecil  v.  Bel- 
levue  Hospital,  60  Hnn,  107,  14  N.  T.  Supp: 
490,  and  in  the  State  v.  LincoUi  Medical  Col- 
lege, 81.  Neb.  533,  U6  N.  W.  294.  81  Neb.  545, 
118  N.  W.  122,  17  L.  R.  A,  (N.  8.)  980,  that 
mandamu«  is  a  proper  remedy,  while  State  v. 
Milwaukee  Medical  College,  128  Wis.  7,  106 
N.  W.  116,  3  L.  B.  A.  (N.  S.)  1115,  116  Am. 
St  Befi.  21,  8  Ann.  Caa.  407,  and  other  cases, 
hold  that  a  suit  for  spedfle  performaDce  to 
a  proper  remedy.  In  this  caae  no  qnestlon 
la  raised  aa  to  the  vroiKx  remedy,  and  we 
will  assnme  that  the  court  has  Jurisdiction  of 
the  matter  In  controversy,  without  going  Into 
the  aothorlttes  upon  this  point 

[1]  AnMmg  the  reqnlrem«its  for  a  diploma 
and  a  degree  set  forth  in  the  catalogoe  of 
the  deftaidant,  and  set  oat  anpra,  it  to  re- 
quired that  the  candidate  shall  "pass  satis- 
factory examlnatlona."  Tbia  means  that  hto 
examlnationB  idiall  be  tatUfaotory  <o  the  fai>- 
mUv,  whose  da^  It  to  to  conduct  the  ex- 
aminations. 

Vt]  Tbe  defendant  tosned  ita  catalogue, 
statInK  its  requirements  for  graduation  and 
for  the  conferring  upon  candidates  of  the  de- 
gree of  Doctor  of  Dental  Medicine,  and  the 
plaintiff,  with  knowledge  of  those  require- 
ments, entered  the  college,  matriculated,  and 
attended  Its  sessions,  with  the  Intention  of 


obtaining  said  degree.  These  acts  on  the 
part  of  the  college  and  of  the  plaintiff  con- 
stituted a  contract  The  plaintiff  agreed  that 
he  would  cnnply  with  all  the  requirements 
of  the  college,  and  the  college  agreed  that  It 
would  issue  to  him  a  diploma,  and  confer  up- 
on Mm  said  degree  on  JU»  Gomplyinff  uHth 
aaid  reguiremetUt.  To  entitle  the  plaintiff  to 
a  diploma  and  a  degree  he  must  have  fulfilled 
all  of  said  requirements. 

[3]  In  People  v.  Bellevue  Hospital,  60  Hun, 
108, 14  N.  y.  Supp.  490,  the  court  says :  "The 
circulars  of  the  respondent  Indicate  the  terms 
upon  which  students  will  be  received,  and  the 
rights  which  they  were  to  acquire  by  reason 
of  their  compliance  with  the  rules  and  r^i^- 
latlons  of  the  college  in  respect  to  qualiflca- 
tiona,  conduct,  etc.  When  a  student  matricu- 
lates under  such  circumstances,  it  is  a  con- 
tract between  the  college  and  himself  that,  if 
he  complies  with  the  terms  therein  prescrib- 
ed, he  shall  have  the  degree,  which  Is  the 
end  to  be  obtained.  This  corporation  cannot 
take  the  money  of  a  student,  allow  him  to 
remain  and  waste  his  time  (t>ecause  it  would 
be  a  waste  of  time  If  he  cannot  get  a  degree), 
and  then  arMtrarily  refuse,  when  he  has 
completed  his  term  of  study,  to  confer  upon 
him  that  which  they  have  promised,  namely, 
the  degree  of  doctor  of  medldne  which  au- 
thorizes him  to  practice  that  so-called 
science.  It  may  be  true  that  this  (Jourt  will 
not  review  the  discretion  of  the  corporation 
in  the  refusal,  for  any  reason  or  cause,  to 
permit  a  student  to  be  examined  and  re- 
ceive a  degree;  but  where  there  to  an  abso- 
lute and  arbitrary  refmal,  there  to  no  exer- 
cise of  discretion." 

In  People  v.  New  York  H.  M.  Medical  Col- 
lege and  Hospital  (Snr.)  20  N.  y.  Snpp.  880, 
the  court  says :  "Courts  may  be  versatile,  but 
they  must  be  careful  not  to  infringe  upon  the 
discretion  vested  In  excise  boards,  ooR^a, 
or  infeiiw  tribunals,  nor  to  snbetitute  Its  dis- 
cretion for  thrira.  Ttn  determination  by 
these  bodies  of  any  questions  within  the 
scope  of  their  jurisdiction  to,  as  it  should  be, 
as  conclusive  and  free  from  eontnd  upon 
mandamus  as  that  raerctoed  by  the  highest 
jurisdictions  in  the  county.  •  •  •  In  the 
present  instance,  the  [tefendant]  colldige,  in 
passing  oa  the  qualifications  of  the  relator, 
acted  as  a  quasi  judicial  body,  exerctolng  an 
ample  dtecretlon  vested  in  It  by  the  act  un- 
der which  It  was  Incorporated,  and  its  d^r^ 
mlnation  cannot  be  reversed  npon  mandamus. 
*  *  *  The  relator  charges  bad  faith  and 
111  will  upon  the  part  of  some  of  the  officials 
of  the  C(dlege,  bnt  these  allegations  do  not 
alter  the  underlying  fundamental  principle 
which  controls.  The  court  cannot  re-examine 
the  relator  as  to  his  qualifications  to  practice 
medicine,  nor  go  over  the  studies  in  which  he 
is  said  to  be  defldent  If  it  attempted  to  do 
so,  the  relator's  road  would  be  easy,  for,  with 
his  experience,  imperfect  though  it  may  be, 
he  would  no  doubt  pass  a  better  ^edlcal 
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examination  than  any  conrt  oould  be  ei^?ect- 
ed  to  give  him." 

7  Oje.  280  saTs:  "A  college  or  onWerslty 
saajf  however.  lefun  a  degree  to  a  contoma- 
dons  student,  or  to  one  who  has  not  eompUed 
with,  the  condltknu  regnlred  therefor,  bat  it 
cannot  arltUnrUy  refose  to  allow  one  who 
has  compiled  with  such  conditions  the  right 
to  take  the  final  examination  which  would 
entitle  him  to  a  degree  or  deny  him  a  cer- 
tificate of  attendance  and  that  he  has  satls- 
factorlly  passed  the  final  examinations,  when 
the  conduct  on  account  of  which  his  degree 
la  denied  occurs  after  final  examinations." 

There  Is  some  doubt  as  to  the  extent  to 
which  coorta  can  review  the  action  of  ad- 
leges  In  refosbw  diplomas  and  degrees  to 
their  students.  The  faculties  of  colleges,  who 
are  authorized  to  examine  their  students  and 
pass  on  the  question  wheths-  the  students 
have  performed  all  the  conditions  prescribed, 
to  entitle  them  to  degrees,  exercise  quasi  Ju- 
dicial functions,  and  th^r  decisions  are  con- 
closiTe,  If  they  act  within  their  Jurisdiction, 
and  In  good  faith,  and  not  arbitrarily. 

[A]  In  this  case,  the  plaintiff  contends  that 
the  faculty  acted  in  bad  faith  and  arbitra- 
rily, in  refusing  him  a  diploma  and  a  d^ree. 
He  claims  that  he  successfully  passed  the 
final  examinations  In  1910,  and  that  the  fac- 
ulty Informed  him  that  he  had  passed  with 
good  stahdlng ;  but  that  he  could  not  receive 
his  degree  at  that  time,  because  he  had  not 
continued  his  studies  for  a  sufficient  length  of 
time,  and  that,  If  he  would  complete  Ma  time, 
he  would  receive  his  diploma.  He  alleges, 
also,  that  he  completed  his  time,  and  that  in 
1911,  the  defendant,  through  Its  faculty,  de- 
cided to  refuse  to  grant  him  a  diploma  and 
a  degree,  and  purposely  mislaid  or  destroy- 
ed his  examination  papers,  and  declared  that 
they  did  not  know  his  standing  on  account  of 
the  loss  of  said  papers,  and  insisted  that  he 
take  another  examination.  He  alleges  that 
the  last-mentioned  examination  was  unneces- 
sary, unreasonable,  and  unusual,  and  that  it 
was  Insisted  on  In  order  that  the  faculty 
might  give  him  a  grade  so  low  as  to  prevent 
his  passing,  and,  not  knowing  or  suspecting 
the  intention  of  the  faculty  to  deprive  him 
of  his  degree,  he  agreed  to  take,  and  did 
take,  another  examination.  He  alleges  that 
his  second  examination  was  of  such  a  char- 
acter as  to  entitle  him  to  high  credit;  but 
that  the  faculty,  for  the  purpose  of  causing 
him  to  fall  in  said  examination,  gave  him 
low  markings  In  some  of  the  studies,  thereby 
bringing  his  average  down  below  the  re- 
quired grade,  and  then  refused  to  graduate 
him.  Said  misconduct  Is  charged  in  the 
complaint.  It  was  incumbent  on  the  plaintiff 
to  prove  such  bad  faith  and  misconduct 

[B]  While  the  plaintiff,  in  his  complaint  al- 
leges that  he  passed  the  examinations  In  the 
spring  of  1810,  and  that  the  faculty  Informed 
him  that  he  passed  with  good  standing,  he 
admita»  on  pace  ;28  of  the  evidence,  tliat  at 


I  the  examinations  In  ISIO,  he  did  not  take 
the  Infirmary  examlnatltma,  and  he  adndta, 
also,  that  that  was  one  of  the  most  im- 
portant examinations  in  the  course.  Hence 
we  most  condode  that  in  ISIO  Im  did  not 
pass  the  examinations  In  all  of  the  branches 
of  the  course,  and  that  his  contention  that 
the  only  thing  that  prevented  his  gradnatliig 
at  Chat  thne  was  the  fact  tliatbe  had  to  make 
ap  about  two  nuuttha'  time  la  not  TfwnH  by 
the  evidence.  The  platntifl  testifies  that  Dr. 
Miller,  dean  of  the  taenlty,  told  him  in  IBU 
that  he  did  not  thiiA  that  thwe.waa  any 
reason  irtiy  he  itaonld  not  graatiate  ttaatyear. 
and  that  he  bad  a  very  good  record;  but  this 
statement  was  made  before  the  final  exam- 
ination. The  plaintiff  testifies  that  he  made 
up  the  time  in  accordance  with  the  requlre- 
meits  of  Dr.  lOller.  After  •  tlia  final  ex- 
amination in  1911  the  p^*"t*ff  says  that  Dt. 
Miller  told  him  that  he  bad  not  given  the 
plaintiff  any  grade  in  1910.  and.  being  aalnd 
whether  Dr.  Miller  bad  told  him  that  his 
grade  was  satisfactory,  be  anawoed:  "Sv 
did  not  Bay  that  it  wot.  He  simply  said  that 
he  had  mislaid  my  papers,  and  had  not  given 
me  any  grades  in  my  1910  examlnatj(ms." 
He  testifies  that  four  members  of  the  faculty 
examined  him  in  1911,  when  he  failed  In  part 
of  the  work.  The  plaintiff  admits  that  be 
was  treated  properly  in  the  examinations 
for  the  freshmen  and  Junior  years,  and  he 
admits  that  his  grading  in  most  of  his  writ- 
ten work  was  very  low,  and  th&t  It  ranged 
from  70  to  80  per  cent 

[6]  The  pictures  and  the  statement  c11ih>^ 
from  the  Oregonian,  .containing  pictures  of 
what  purported  to  be  the  graduating  class  of 
the  college  for  1910,  were  not  competent  evi- 
dence. Th&y  were  mere  hearsay.  There  was 
nothing  to  show  that  the  college  gave  out 
the  Information  contained  In  said  clipping,  or 
in  any  manner- authorized  Its  publlcatioD. 

We  have  examined  the  evidence  and  the 
authorities  cited  in  the  briefs,  and  some  oth- 
ers, and  we  are  constrained  to  find  Uiat  the 
plaintiff  failed  to  make  out  a  prima  fade 
case.  He  charges  the  faculty  with  miscon- 
dnct;  but  fails  to  swear  to  It,  or  prove  it 

The  notice  that  the  defendant  served  on 
him,  notifying  him  that  he  would  not  be 
granted  a  degree,  stated  that  the  faeuU]/ 
(not  Dr.  Miller)  had  adjudged  that  he  was 
not  qualified  to  receive  the  degree.  His  grad- 
ing for  the  first  and  second  years  was  very 
low.  He  failed  to  prove  that  the  faculty  was 
guilty  of  misconduct  o^  bad  faith,  or  tliat 
they  acted  ai4>ltrarUy.  It  the  plaintiff  bad 
been  given,  at  the  last  examination,  all  the 
credits  that  he  claims  he  should  have  been 
allowed,  he  would  have  passed  by  a  very  Da^ 
row  margin.  The  power  to  determine  whetb- 
er  the  plaintiff  was  entitled  to  a  decree  was 
vested  In  the  faculty  of  the  defendant.  They 
examined  him  in  the  various  branches  tsugbt 
by  the  defendant,  and  required  for  gradua- 
tion, and  decided,  after  such  examination, 
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tbat  be  ma  not  ouUfled  to  reeelTe  Uie  iU- 
ploma  or  Ute  degree,  and  tbe  ocdlese  retased 
to  gntduate  him.  In  tbe  abeenoe  of  proof  of 
bad  faith,  or  mlacondnct  or  arbitrary  action, 
on  the  part  of  the  facnltr*  tb^  dedalons 
cannot  be  reversed  by  the  court 

The  unsworn  statement  made  In  the  court 
below  by  Dr.  Miller  was  not  evld«ice,  and 
we  did  not  consider  It 

PerhaiM  the  plaintiff,  t^^  a  few  months' 
stndy  and  wdrk,  can  make  np  his  defldeaicles 
and  obtain  a  degree  from  the  defendant  or 
some  other  college. 

The  decree  of  the  court  below  Is  affirmed. 

MOOKB,  BUSNETT.  and  BAKIN,  JJ^ 
concur. 


BUGENSTEIN  t.  OTTBNH]GIMBR.t 
(Supreme  Ooort  of  Oregon.    April  14,  1914.) 

1.  WrrNCssBB  (I  268*)— BjHULUKO  Wmnua 
— DisoamoK  ov  Ooitbt. 

In  an  action  for  personal  Injuries,  it  was 
within  the  discretion  of  the  trial  court  to  per- 
mit plaintifE  to  be  recalled  and  questioQed  if, 
in  her  testimony  the  day  before,  she  mttMnpted 
to  be  accurate  in  fixing  distances  on  map,  and 
if  she  was  trying  to  cuinge  her  evidence  of  the 
distances  of  which  she  had  spoken ;  her  answer 
being  in  tbe  negative. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  H  900-903 ;  Dec.  Dig.  |  263.*] 

2.  Appeal  and  Ebrob  «  971*)— Bbvibw— 
QuBSTiONS  or  Faot— QnAunoATsOHB  or 

EXPEBT  WfTHESS. 

It  being  the  duty  and  within  the  province 
ot  the  court  as  a  preliminary  question  of  fact 
to  determine  whether  a  witness  is  quaUfied  as 
sn  expert,  the  appellate  court  will  not  disturb 
tbe  decislMk,  unless  there  is  no  evidence  to  sus- 
tain it 

[Ed.  Note.— For  other  caseB,  see  Appeal  and 
Error,  Cent.  Dig.  8$  3852-8S57;  Dec  Dig.  S 
971.*] 

3.  Evidence  (i  636*)— Expkbt  Testikont— 

QVAUFIOATIONS  OF  WITNESS. 

That  a  physician  Is  not  regularly  licensed 
to  practice  in  the  state  does  not  militate  against 
his  competency  as  an  expert  iritness. 

[Ed.  Note.— For  other  case^  see  Evidence, 
Cent  Dig.  H  2348,  2S44,  2847;  Dec.  Dig.  I 
638.*] 

4.  ETIDKHGB   (8   546*)~EXPBBT  TiflTIlIONT— 

QuAXJoncAiBosa  or  Wztnesb— Dbteruina- 

TIOH. 

That  a  witness  has  been  licensed  to  prac- 
tice medicine  in  another  state,  and  is  so  engaged 
at  the  time  of  trial,  is  competent  evidence  in 
determining  bis  fitness  to  testi^  as  an  expert, 
and  to  sustain  a  decision  admitting  his  testi- 
ntony. 

[Sd.  Note.— Tor  otiier  cases,  see  BrideDce, 
Cent  Dig.  U  2860-2862;  Dec  Dig.  |  64&*] 

0.  Trial  (8  96*)— Rxoeption  or  Btidincb— 

HonONS  TO  STBIEB  OVIV-BVIDBlffCB  AD- 
MISSIBLE in  PABT. 

Where  Bereral  statements  In  the  testimony 
of  a  physician  were  such  as  might  properly  be 
made  by  a  nonexpert  witness,  a  motion  to  strike 
oat  all  his  testimony  on  the  ground  that  he 
wu  not  qualified  as  an  expert  was  properly  de- 
nied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  248;  Dec.  Dig.  8  9a*] 


6w  BTIDKNOE   (8  528*)— EXPBBT  Tebtmont— 

Subjict-Matteb. 

In  an  aeti<ni  for  personal  Injuries,  testl- 
Diony  of  a  physidan  that  It  is  almost  impossibls 
for  any  pbvsicisa  to  state  just  the  extent  of 
an  injury  irom  a  shock,  because  it  sometimes 
shows  up  10  or  15  years  afterwards,  that  one 
cannot  tell  the  extent  or  duration  oil  it  in  the 
future,  and  that  there  axe  cases  of  shock  from 
fright  where  the  condition,  has  become  perma- 
nent is  admissible  to  show  what  sufferi^  will 
accrue  from  the  injuries  In  the  future. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  238&-2837;  Dec  Dig.  8  528.*] 

7.  Trial    (8  237*)  — AssEsauENT  — iNsrstro- 

TIOITB. 

Where  tbe  court  charges  that,  when  the 
jury  have  ascertained  what  plaintiff's  injuries 
were,  how  much  she  will  be  compelled  to  psy 
for  doctors'  bills,  and  what  she  has  lost  in 
wages,  they  may  award  such  sum  as  they  think 
wlU  reasonably  compensate  her,  and  take  the 
facts  in  the  ease  ana  do  what  is  right  between 
the  parties,  without  regard  to  anything,  ex- 
cept as  conscience  dictates,  under  the  evidence 
and  rules  of  law  given  them,  the  refusal  of  a 
cha^  that,  before  they  are  warranted  in  al- 
lowing any  sum  for  iMnnanent  Injuries,  they 
must  be  reasonably  certain,  from  a  preponder- 
ance of  the  evidence,  that  the  plaintiif  lias  sus- 
tained permanent  injury,  and  tt  Is  not  enough 
that  tb^  may  believe  that  a  permanent  Injury 
is  possible,  is  error,  though  the  court  gives  the 
ordiaary  instractions  about  the  party  holding 
the  affirmative  of  the  issue  being  required  to 
prove  it  by  a  preponderance  of  the  evidence. 

[Ed.  Note.~-For  other  cases,*  see  Trial,  Cent 
Bie.  88  542,  548-551 ;  Dec.  IMg.  8  237.*] 

8.  Tbial  (8  244*)  —  iNaTBucnons  —  Peomi- 

BENCE  OF  PaBTICULAB  MaTTEB. 

In  an  action  for  injorles  to  a  pedestrian 
by  an  automobile  on  the  paved  street  of  a 
large  city,  an  instruction  that  it  is  admitted 
that  plaintifE  was  crossing  the  street  between 
crossings,  and  that  it  was  her  duty  to  exercise 
reasonable  care,  and  to  look  and  listen  before 
crossing  or  attempting  to  cross  to  ascertain 
whether  vehicles  were  approaching,  and  to  «er- 
else  tbe  care  which  any  reaaonable  and  pmdent 
person  would  exercim  in  crossing  tbe  street  be- 
tween IntersectioDs,  was  properly  refused,  as  it 
emphasized  the  circumstance  that  the  crossing 
was  not  at  the  intersectlcm  of  streets,  which 
was  immaterial  where  0ie  sUeeta  were  paved. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gmt 
Dig.  SI  K77-^l ;  Dee.  Dig.  I  244.*] 

Bean,  J.,  dissenting. 

Dei>artment  1.  Appeal  from  Circuit  Court 
Itfultnomab   County;    Henry   E.  IfcGlnn, 

Judge. 

Action  by  Albertlne  H.  Rugensteln  against 
Henry  H.  Ottenheimer.  From  a  judgment 
for  plalntitr,  defendant  appeals.  Berersed 
for  further  proceedings. 

The  substance  of  the  plaintltTs  grievance 
against  the  defendant  is  that  on  a  day  men- 
tioned she  was  crossing  Washington  street  in 
the  city  of  Portland  at  a  point  where  there 
was  DO  Intersecting  street  and  that  while  she 
was  thus  walking  a  chauffeur  in  the  employ 
of  the  defendant  ran  the  letter's  automobile 
against  her,  throwing  her  violently  down 
upon  tbe  pavement  whereby  she  suffered  in- 
juries for  which  she  would  recover  damagea. 
Tbe  ownership  of  the  automobile  and  the 
employment  of  the  chauffeur  then  In  charge 
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are  admitted  by  the  answer;  bat  the  other 
allegattonB  of  the  oomplalat  are  traversed. 
The  substance  of  the  affirmatlTe  matter  in 
the  answer  Is  that,  although  the  defendant 
was  not  i>ersonalIy  present,  yet  his  chanffenr 
was  driving  bis  automobile  down  Washington 
street  when  the  plalntllT,  without  stopping  to 
look  or  listen  for  vehicles,  undertook  to  cross 
the  street  where  there  was  no  sidewalk  or 
crossing  for  pedestrians,  and  carelessly  walk- 
ed against  the  car  so  suddenly  that  It  was  Im- 
possible to  bring  it  to  a  fall  stop  at  once, 
and  that  whatever  Injury  she  received  was 
due  to  her  own  heedlessness.  The  new  mat- 
ter in  the  answer  was  denied.  From  a  ver- 
dict and -Judgment  for  the  plaintiff  in  Che 
sum  ot  $3,900,  the  defendant  iqipeals. 

Tboa.  O.  Greeufi  and  A.  B.  McCnrtain.  both 
of  Portland  (Bauer  ft  Greene,  of  Portland,  on 
the  brief),  for  appellant  Guy  C  H.  Corliss, 
of  Portland  (Gorllss  &  ^lason,  ot  Portland, 
on  the  brieOt  for  zaspondenL 

BUBNBTT,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  error  of  which  the  de- 
fendant complains  Is  predicated  upon  the 
court's  permitting  the  plaintiff  to  be  recalled 
and  asked  If,  In.  her  testimony  the  day  before, 
she  attempted  to  be  accurate  in  fixing  the 
distances  on  the  map,  and  If  she  was  trying 
by  her  declaration  to  change  her  evidence 
about  the  various  distances  of  which  she  had 
spoken;  her  answer  being  In  the  negative. 
The  objection  goes  to  the  weight  of  the  testi- 
mony of  the  witness  rather  than  to  Its  com- 
petency. It  was  within  the  discretion  of  the 
court  to  allow  her  to  return  and  explain  what 
she  meant  by  her  former  statement 

The  bill  of  exceptions  states  that  S.  F.  Grov- 
er  was  called  as  a  witness  for  the  plaintiff  and 
testified  that  he  was  not  engaged  In  the  prac- 
tice of  medidue  In  Oregon;  that  he  is  a 
naturopath,  and  had  not  been  licensed  to 
practice  medicine  In  Oregon;  that  he  had 
been  licensed  to  practice  medicine  In  Califor- 
nia in  March,  1909,  and  bad  been  practicing 
since  then.  He  testlfled  that  he  was  called  to 
attend  the  plaintiff  professionaUy,  and  .was 
asked  the  following  question :  "What  condi- 
tion did  you  find  her  in  there,  aa  to  nerrons- 
ness,  pain,  and  other  matters?"  The  defend- 
ant objected  to  the  testimony  of  the  witness 
on  the  ground  ttiat  he  Is  not  a  regulariy  li- 
censed phystelan  to  practice  in  ttils  state. 
The  objection  was  refused,  and  an  ezc^tloB 
Is  based  on  that  mllog.  The  same  witness 
was  farther  airiced  this  question:  "Now,  Doc- 
tor, Just  tell  the  Jury  what  yon  saw  thrae,  aa 
to  the  patfentfs  condition,  when  yon  first 
called  on  her."  With  like  result  the  defend- 
ant objected  to  that  question  because  the  wit- 
ness had  not  shown  himself  properly  quaUfled 
aa  a  physician. 

[2]  It  la  the  Hatj  and  within  the  province 
of  tlie  court  aa  a  prellmliwry  question  of  f&ct 
to  determine  whether  or  not  a  wltoesB  la 


qualified  as  an  expert,  to  the  end  that  he  may 
give  an  opinion  In  evidence,  and  the  appellate 
courts  will  not  disturb  the  decision  of  the 
nisi  prins  tribunal,  unless  there  Is  no  evidence 
to  sustain  the  preliminary  decision  of  that 
court.  Geer  v.  Durham  Water  Co.,  127  N.  C 
849,  37  S.  B.  474;  Virginia  I.  C.  4  a  Co.  v. 
Tomlinson,  104  Va.  249,  61  S.  G.  362;  Ameri- 
can F.  &  F.  Co.  V.  S^ttergren,  130  Wis.  338, 
110  N.  W.  238;  Allen  v.  Durham  Traction  Co., 
144  N.  C.  288,  S6  S.  E.  942 ;  Home  r.  Cons. 
By.,  D.  ft  P.  Co.,  144  N.  C  «7B,  B7  8.  E.  19: 
Mun.  Court  V.  Klrby,  28  B.  I.  287,  07  Atl.  8: 
Tates  V.  Garrett,  19  Okl.  440,  92  Paa  142; 
Stlllwell  ft  Blerce  Mfg.  Co.  Phelps,  130 
U.  S.  620,  9  Sup.  Ct  601,  82  L.  Ed.  1086. 

[3,  4]  The  objection  that  the  witness  was 
not  a  physician  regularly  licensed  to  practice 
in  this  state  does  not  militate  against  his 
competency  as  an  expert  The  only  object 
of  license  Is  to  prevent  an  ungaallfied  person 
from  practicing  medicine  and  surgery;  but  a 
man  may  be  ever  so  learned  and  weUrqualt- 
fled  to  give  an  opinion,  and  yet  not  be  en- 
gaged in  practice.  The  fiict  that  the  witness 
had  been  licensed  to  practice  medicine  in  Cal- 
ifornia, and  had  been  so  engaged  since  then, 
was  competent  evidence  for  the  cimslderation 
of  the  court  In  determining  his  fitness  aa  an 
expert;  and  so  the  decision  of  the  court  as  to 
the  qualification  of  the  witness  most  stand. 

[t]  As  disclosed  by  the  bill  of  exceptions, 
the  witness  Grover  gave  several  statements 
about  the  condition  of  the  patient  which  are 
within  common  knowledge  and  observation, 
and  might  properly  be  rdated  by  a  nonexpert 
witness,  and  hence  the  court  very  properly 
denied  a  motion  to  strike  out  all  bis  testi- 
mony. 

[6]  The  defendant  also  ass^a  as  wror  the 
action  of  the  court  in  permitting  the  witjiess 
Grover  to  testis  as  follows:  "Q.  Well,  what 
I  am  getting  at  Is,  Doctor,  there  may  be 
fright  from  a  shock  without  any  serious  io- 
Jury  to  the  bo<^,  whi<^  will  disturb  the  coq- 
ditlon  of  the  n^ous  system,  and  will  last 
for  some  time;  is  that  true?  A.  Well,  it  la 
almost  Impossible  for  any  physidan  to  be 
able  to  state  Just  the  extent  of  an  Injury  ttom 
a  shock,  because  It  sometimes  shows  tip  10  or 
is  yean  afterwards,  and  disables  a  person 
In  many  other  respects— It  Is  ImpoasIUe  to 
tell  accurately.  Q.  Can  you  ten  the  extoit  or 
duration  ot  It  In  the  future?  A.  No;  you 
camiot  Q.  Well,  are  there  caaea,  Doctor,  of 
AodE  Chat  is  from  filglit,  urtieM  the  cmdlticMi 
had  become  pennancaitT  A.  Oh,  ye^  sir." 
It  Is  well  settled  tHat  In  pcraonal  injuzy  cues 
tlie  ^alBtlfl  may  recover,  not  only  for  the 
pain  and  anfEerlng  already  eqierleticed,  but 
also  for  what  of  suffering  the  preponderaaoe 
of  Uie  testimony  establlabes  will  aoeme  fros 
tlie  Injury  In  the  fature.  To  this  end  the 
i^lulon  testimony  of  experts  may  be  given  as 
to  what  would  be  the  result  of  tlie  Injary 
already  ecperloiced.  The  testimony  of  the 
wltnesB  QroTei^  juat  quoted,  was  ■dmlBslUs 
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on  that  polnL  Its  welfjit  and  credibility 
were  qaestioiw  tor  the  Jury,  who  were  en- 
titled to  consider  it  tor  what  it  waji  worth. 
Reviewing  the  caae  ot  Strohm  t.  N.  Y..  E. 
&  AV.  R.  R.  Co.,  06  N.  Y.  306,  cited  by  the  de- 
fendant at  the  hearing  of  the  case  at  bar, 
the  New  Tork  Court  of  Appeals,  In  Cross  t. 
SrracDse.  200  N.  Y.  383.  M  N.  B.  184.  21  Ann. 
Gas.  324,  says:  "The  reasonable  certainty 
rule,  therefore,  laid  down  in  the  Strohm 
Case  ai^Ues  only  to  the  developmeat  of  dis- 
eased conditions  apprehended  In  the  future, 
but  not  present  at  the  time  of  the  inquiry. 
There  la  no  Intlmatloa  in  that  case  that  oi^- 
ion  evidence  is  not  properly  receivable  as  to 
the  probable  effects  or  duration  of  an  exist- 
ing condition.  There  are  many  subsequent 
cases  wliicli  diow  that  Uiis  court  did  not 
Intend  to  hold  that  expert  testimony  wu  In- 
admisslUe  as  to  the  consequoioeB  likely  to 
flow  from  the  present  condition  of  an  Injured 
person." 

[?]  ^nie  defendant  com^alns,  also,  that  the 
court  was  at  fault  in  rafustng  to  give  the  fol- 
lowing  InstmetlMi,  which  be  requested:  "Be- 
forc  yon  are  warranted  In  allowing  the  plain- 
tiff any  sum  by  way  ct  compensation  tor  any 
alleged  permanent  Injuries,  If  you  should 
cone  to  the  question  oi  damages  you  moat  be 
reasmwbly  certain,  firom  a  pr^^omderanoe  of 
the  erldence,  that  the  plaintiff  has  sustained 
permanent  Injury  snd  disability,  and  It  Is  not 
tfiongh  that  you  may  brieve  that  a  perma- 
nent Injury  Is  possible." 

In  speaking  of  the  mMsnie  of  damageik  the 
trial  court  said:  **A2m1  Ae  Is  entitled  to  re- 
eoTcr  the  damages  which  naturally  flow  from 
this  accident  How  mwAi  was  she  Injured? 
How  much  pain  and  suffering  has  she  en- 
dued? Are  her  injuries  of  a  temporary  or 
pennanent  Und?  If  they  are  a  permanent 
kind,  how  much  of  a  permanent  kind  are 
they,  and  what  ought  she  to  reasonably  recov- 
er tor  the  condition  she  was  put  in,  through 
the  negligence  of  thlB  chauffeur — If  you  find 
he  was  negligent— and,  In  addition,  she  has 
stated  that  she  was  not  able  to  work,  that  she 
has  lost  her  wages,  and  that  she  will  be  com- 
pelled to  pay  doctors'  bills,  and  so  forth;  If 
ttiese  are  true,  how  much  ought  she  to  recover 
for  all  these  things?  And,  when  you  have 
ascertained  satisfactorily  to  yourselves  what 
her  injuries  were,  and  bow  much  she  will  be 
compelled  to  pay  for  doctors'  blUs,  and  what 
flhe  has  lost  In  the  way  of  wages,  by  reason 
of  this  Injury,  then  you  may  award  her  euch 
a  8om  as  you  think  will  reasonably  compen- 
sate her.  *  •  *  Now,  gentlemen,  take  the 
facta  In  this  case — do  what  Is  right  between 
the  plaintiff  and  the  defendant  here,  without 
r^ard  to  anything,  except  as  yonr  own  con- 
■dence  dictates  it  to  you,  under  the  evidence, 
and  nnder  the  rules  of  law  as  I  have  given 
them  to  yon." 

The  amount  of  damages,  like  other  ele< 
nunts  ot  a  personal  Injury  caae,  Is  a  fact  to 
be  established  by  the  testimony.  The  deter- 


ml nation  of  that  questitA  Is  not  to  be  left 
to  mere  surmise  or  speculation.  The  verdict 
on  that  point  should  be  the  result  of  a  care- 
ful consideration  and  comparison  of  all  the 
evidence  in  the  case.  Instead  of  permitting 
them  to  give  what  they  thought,  the  court 
should  have  told  the  Jury  to  allow  for  dam- 
ages If  anything,  the  amount  established  by  a 
pr^nderance  of  the  evidence.  As  stated  by 
Ur.  Justice  Brown  in  Galveston,  etc.,  Ry. 
Co.  V.  Powers,  101  Tex.  161,  164,  106  S.  W. 
491t  493:  "Neither  expert  witnesses  nor  the 
Jurors  may  be  turned  loose  in  the  domain  of 
conjecture  as  to  what  may  by  possibility  en- 
sue from  a  given  statement  of  facts.  The 
witness  must  he  confined  to  those  which  are 
reasonably  probable,  and  the  verdict  must  be 
based  upon  evidwoe  that  shows  with  rea- 
sonable probability  that  the  Injury  will  pro- 
duce a  given  effect" 

True  ooongh  tha  court,  la  the  concluding 
clause  of  the  excerpt  from  its  infraction 
above  noted,  told  tbt  jury  that  their  coodu* 
slfHis  must  be  reached  "under  the  rules  ot 
law  as  I  have  given  than  to  you."  In  the 
same  breath  the  Judge  told  them  to  act  with- 
out regard  to  anything,  except  as  their  own 
consciences  dictated  it  to  them,  and  earlier 
In  the  diarge  be  laid  down  as  a  rule  of  law 
that  the  Jury  mig^t  award  plaintiff  such  a 
snm  as  tiiqy  thought  would  reasonably  com- 
pouate  her.  Under  aU  these  circumstances 
the  defoadant  was  entitled  to  the  instructlm 
requested  against  rendering  a  verdict  on  the 
mere  possibility  that  the  Injury  might  prove 
permanent  "That  an  injury  may  pMslbly 
result  in  pennanratt  disability  will  not  war- 
rant the  assessment  of  damages  for  a  possi- 
ble disability,  unless  it  Ib  also  reasonably 
certain  to  follow."  Ohio  '&  Bliss.  Ry.  Co.  v. 
Cosby,  107  Ind.  82.  86,  7  N.  K.  373,  375.  The 
following  dtaUons  Illustrate  the  same  prin- 
ciple: Atlanta  &  W.  R.  R.  Co.  v.  Johnson,  66 
Oa.  259;  Fry  v.  iDubuqne,  etc.,  Ry.,  45  Iowa, 
416;  Curtis  v.  Rochester,  etc.,  Ry.,  18  N.  Y. 
534.  75  Am.  Dec.  268;  Dawson  v.  Troy,  40, 
Hnn,  822,  2  N.  T.  Supp.  137;  Rajmiond  v. ' 
Keseburg,  91  Wis.  191,  64  N.  W.  861;  Smith 
V.  Milwaukee  B.  &  T.  Exch.,  91  Wis.  3G0. 
64  N.  W.  1041,  30  L.  B,  A.  504,  51  Am.  St 
Rep.  912;  Eucera  v.  Merrill  Lbr.  Co.,  91  Wis. 
637,  65  N.  W.  374;  Savage  v.  Third  Ave.  R. 
Co.,  25  Misc.  Rep.  426,  64  N.  Y.  Supp.  932; 
Hall  V.  Cedar  Rapids,  eta,  Ry.,  115  Iowa, 
IS,  87  N.  W.  739;  Galveston,  etc.,  Ry.  v.  Pow- 
ers, 101  Tex.  161, 105  S.  W.  491,  493 ;  Ongaro 
T.  Twohy,  49  Wash.  93,  94  Pac.  916;  John- 
son V.  Connecticut  Co.,  86  Conn.  438,  83  Aa 
530.  On  this  point  this  court  speaking  by 
Mr.  Justice  Moorci  In  Patly  v.  Salem  Flour- 
ing Mills  Co.,  53  Or.  350,  367.  98  Pac.  521, 
lays  down  the  rule  thus:  "The  degree  of 
proof  required  of  a  plaintiff,  who,  to  order 
to  obtain  a  favorable  Judgment  must  sus- 
tain the  material  Issues  involved,  Is  generally 
classed  aa  a  probability.  If,  when  be  resta 
his  case,  the  facts  whidi  were  incumbent  np* 
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on  him  to  establlBh  appear  from  the  evidence 
as  merely  possible,  the  court,  npon  motion  of 
the  adT«rae  party,  should  grant  a  judgment 
of  nonsuit  for  failure  to  prove  a  material  Is- 
sue. When,  howerer,  after  tiie  plalntUE  rests 
bis  case,  it  appears  from  his  erldenoe  that, 
the  facts  deroMng  npon  him  to  make  mani- 
fest are  quite  probable,  his  cause  has  pass- 
ed the  danger  point  of  a  nonsuit  and,  togeth- 
er with  the  defendant's  evidence.  If  offered, 
should  be  submitted  to  the  Juxy  for  them  to 
determine  the  credibility  of  the  witnesses 
and  the  weight  of  the  testimony  by  compar- 
ing and  considering  the  balancing  probaWU- 
tlee." 

Tme  enough  the  court.  In  the  inesent  case, 
gave  the  ordinary  Instructions  about  the 
party  holding  the  affirmative  of  the  issue  be> 
Ing  required  to  prove  It  by  a  preponderance 
of  the  evidence;  but  this  Is  not  by  the  marie 
The  measure  of  proof  thus  correctly  de- 
clared is  one  thing,  and  viiat  Is  to  be  proven 
Is  quite  another.  In  the  very  nature  at  af- 
&irs  permanency  of  injury,  future  suffer^ 
ing,  and  the  like  are  problematical  and  spec- 
ulative In  most  cases  other  than  those  where 
loss  of  bodily  members  Is  Involved.  Hence 
the  rale  is  that  at  least  a  probability  of  euch 
elements  of  damage  mast  be  shown  to  ex- 
ist To  show  a  mere  possibility  Is  but  a  fail- 
ure of  proof.  In  other  words,  the  necessary 
probability  of  future  suffering  may  be  prov- 
en by  a  preponderance  of  the  evidence;  but 
it  is  not  enough  to  disclose  a  mere  possi- 
bility by  that  measure  of  proof  or  any  other. 
That  would  be  carrying  speculation  too  far 
into  the  realm  of  uncertainty. 

[8]  Error  is  assigned  on  the  refusal  of  the 
following  Instractlpn  requested  by  the  defend- 
ant, which  is  a  fair  sample  of  several  oth- 
ers he  offered  on  the  same  subject :  "You  are 
further  instructed  that  It  Is  admitted  in  this 
case  on  the  part  of  the  plaintiff  that  she 
was  crossing  Washington  street  in  the  dty 
of  Portland  at  the  time  of  this  accident  be- 
twe^  Nineteenth  street  and  Trinity  Place, 
or  between  street  crossings,  and  that  it  was 
the  duty  of  the  plaintiff  under  such  circum- 
stances to  exercise  reasonable  care  and  to 
look  and  listen  before  crossing  or  attempt- 
ing to  cross  said  street  in  order  that  she 
might  ascertain  whether  vehicles  were  ap- 
proaching, and  that  it  was  the  duty  of  the 
plaintiff  when  crossing  the  street  at  said 
point  to  exercise  the  care  which  any  reason- 
able and  prudent  person  would  exercise  in 
crossing  the  street  between  intersections." 

It  is  not  believed  that  in,  these  modem 
days  of  paved  streets  a  lesser  degree  of  care 
obtains  between  street  intersections  than 
ought  to  be  observed  where  streets  cross 
each  other.  The  rule  might  have  been  dif- 
ferent in  reason  when  streets  were  spanned 
at  intervals  by  crosswalks  leaving  the  re- 
mainder tft  the  highway  iminssable  for  pe- 
destrians so  tlut  footmen  ordinarily  would 
not  be  apected  to  cross  at  any  place  but 


the  crosswalk.  The  rule  fails  wlfli  the  faQ- 
ure  of  the  reason  where  streets  are  paved  so 
that  pedestrians  may  be  expected  as  of  ri«ht 
to  use  any  portion  of  the  thoroo^ifare.  True 
enough  that,  while  pedestrtens  have  a  pref- 
erence on  sidewalks,  still  tbey  have  at  least 
equal  rights  with  v^cles  la  crossing  or 
traveling  nptm  other  parts  of  the  street  It 
is  a  duty,  both  ot  pedestrians  and  those  in 
charge  of  v^des,  to  lotris  and  listen  and 
otherwise  exwdse  reasonable  prudence  In 
observing  the  approadi  of  each  other  so  as 
to  avoid  ooUiBUms,  and  this  rule  Is  appro- 
priate at  all  pointe  of  tiie  street  Of  course' 
the  concrete  application  ot  the  rule  must  de- 
pend upon  the  circumstances.  A  greater  de- 
gree of  absolute  care  Is  required  on  a  crowd- 
ed thoroughfare  than  on  the  comparatively 
vacant  street  of  a  small  country  town;  but 
the  principle  Is  that  In  all  cases  reasonable 
care  commensurate  with  the  risk  must  be 
exercised  by  those  who  are  likely  to  be  af- 
fected by  the  movements  of  others.  The  in- 
struction requested  was  well  enough  in  re- 
spect to  requiring  the  plalntUt  to  look  and 
listen;  but  It  is  opm  to  criticism  in  un- 
dertaking to  aniduBize  the  circumstance  that 
the  crossing  was  not  at  an  Intmection  of 
streete.    White  the  rule  announced  by  the 
court  might  have  been  stated  In  greater  de- 
tail, it  is  believed  that  the  law  was  substan- 
tially stated  by  the  language  of  the  dlarge: 
"Now,  a  person  is  bound  to  exercise  all  of 
their  faculties,  and  to  do  those  things  whidi 
the  ordinarily  prudent  person  would  do— 
tbey  are  required  to  exercise  that  reason- 
able care  which  an  ordinarily  prudent  person 
would  exercise  under  the  existing  circum- 
stances, having  In  view  the  probable  danger 
which  ndght  come  to  them,  and  that  Is  wbat 
she  was  required  to  do.  In  crossing  that 
street" 

For  the  reasons  above  given,  however^  ttie 
judgment  is  reversed  for  further  proceedings. 

MOORB  and  RAMSBY,  JJ.,  concur. 

BEAN,  J.  (dissenting).  I  am  unable  to 
concur  In  that  part  of  the  foregoing  opinion 
upon  which  the  reversal  Is  based  relating  to 
a  refusal  of  tbe  court  to  give  the  following 
instruction:  "Before  you  are  warranted  In 
allowing  the  plaintiff  any  sum  by  way  of 
compensation  for  any  alleged  permanent  in- 
juries, if  you  should  come  to  the  question  ot 
damages,  you  must  be  reasonably  certaio, 
from  a  preponderance  of  the  evidence,  tbat 
the  plaintiff  has  sustained  permanent  injury 
and  disability,  and  it  is  not  enough  that  yon 
may  believe  that  a  permanent  injury  is  pos- 
sible." In  my  opinion  this  requested  lo- 
struction  was  fully  covered  by  the  char^ 
givoi  by  the  court,  although  not  in  tbe  exact 
language,  and  precluded  the  Jury  from  find- 
ing upon  any  issue  on  a  mere  possibility. 

The  court  gave  the  following  Instructton, 
among  others  <see  page  176  et  aeq.  <tf  Trafr 
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seilpt^:  fKov,  I  lam  nld  to  yaa  that  flie 
bordm  of  proof  I>  upon  the  plaintiff  to  sat* 
iaty  yon  by  a  Eff^mndennce^  or  outwdj^ng 
of  the  teaOmomy,  that  the  chanttenr,  Al- 
bert 3.  Haxaon,  was  aegUgat,  and  that  that 
DegUgence  was  the  proximate  canse  of  the 
Injury  ^ich  came  to  her,  and  that  damages 
resulted  tbwefrom.  and  the  amoont  of  dam- 
ages, an  of  ttiese  matters,  ^e  must  estab- 
lish to  yonr  satisfaction  by  a  pTeponderance 
or  oatwdi^ilng  of  the  testimony.  *  •  • 
With  the  exception  of  contributory  negli- 
gence which  Mr.  Ottenh^mer  has  allied  in 
bis  answer,  all  other  matters  in  this  case, 
the  burden  of  proof  Is  npon  Hiss  Rogensteln. 
Now,  yon  may  ask  yourselvea,  'What  is 
meant  by  the  term  "preponderance  of  proof," 
and  In  legal  contemplation,  whenever  a  per- 
son makes  a  statement,  he  has  got  to  prore  It, 
and  how  does  he  prove  itT  Well,  he  has  to 
prove  It  by  testimony — by  a  prei>onderance 
or  outweighing  of  the  testimony — he  has  to 
prove  It  by  testimony  which  weighs  the  more 
according  to  the  scale  of  probability,  that 
what  he  says  is  more  satisfactory  to  yon, 
more  probable,  than  the  other  side.  We 
doD't  argue  for  demonstration— that  is  not 
possible  In  the  affairs  of  human  mundane, 
but  we  do  argue  that  there  shall  be  a  pre- 
ponderance, and  we  sometimes  nse  a  symbol; 
•  ♦  •  yon  may  liken  the  weighing  of  tes- 
timony to  an  apothecary's  scale,  one  side 
lepresenting  the  plaintiff,  and  the  other  aide 
repreeoiting  the  defendant.   •  *  •  >• 

I  think  the  Instmctlon  given  fully  cover- 
ed the  Instmctlon  requested,  and  that  the 
charge  could  not  have  been  misunderstood  by 
the  Jury.  For  that  reason,  I  think  the  Judg- 
ment should  not  be  reversed. 


WOLF  et  aJ.  v.  BPPENSTSUN  et  alt 

(Snpreme  Court  of  Or^n:  April  14, 1914.) 

L  Pastiu  ({  80*)  — Detsnoaittb— Joiirnsfr- 
ACTXOH  roB  Rent. 
An  action  tor  rent  cannot  be  maintained 
Bfftinat  one  who  signs  an  instrument  agreeing  to 
pay  rent,  if  the  lessees  fail  to  pay,  jointly  with 
the  lessees,  if  the  sufficiency  of  the  complaint  is 
properly  challenged  on  the  vrannd  of  nuajoinder 
of  parties. 

[Ed.  Note.— Pw  other  eases,  see  Parties,  Cent 
Die.  SI  42-45,  47. 48, 51 ;  Dec.  Dig.  |  SO.*] 

2.  Pabties  (I  75*)- "Defect  or  Pabties"— 
DnniRBEB, 

A  "defect  of  rarties"  plahitiff  or  defendant. 
iPKified  in  L.  O'h.  i  66,  subd.  4,  as  a  ground 
for  demurrer  to  the  complaint,  means  that  the 
presence  of  other  parties  is  necessary  to  a  com- 
plete determination  of  the  cause,  and  a  demurrer 
OD  that  ground  mast  show  that  the  parties 
ue  too  few,  and  name  those  who  should  be 
bronght  in. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  H  115, 116,  167;  Dec.  Dig.  |  75.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  xm,  1934;  vol.  8,  p.  7681.] 

8.  Pabties  (S  75*)— Miktoihdeb  of  PABTn»— 
Waives  or  Objectiok. 
Under  L.  O.  L.  I  68,  subds.  4,  5,  providing 
thit  defendant  may  demur  to  a  complaint  when 


it  appears  on  its  face  that  there  Is  a  defect  of 
parties  plaintiff  or  defendant,  or  that  several 
causes  of  action  have  been  improperly  united, 
section  71  proi-iding  that,  when  any  of  the  mat- 
ters enumerated  do  not  thus  appear,  the  objec- 
tion may  be  taken  by  answer,  and  section  72 
providing  that  if  no  objection  be  taken,  either  by 
demurrer  or  answer,  defendant  shall  be  deemed 
to  have  waived  the  same,'  except  the  objection  to 
the  jurisdiction  of  the  court,  or  that  the  com- 
plaint does  not  state  facts  constituting  a  cause 
of  action,  unless  the  objection  of  misjoinder  of 
parties  is  taken  either  by  demurrer  or  answer, 
the  defect  is  waived. 

[Ed.  Note.— For  other  eases,  see  Parties,  Cent 
Dig.  H  115,  116, 167 ;  Dec  Dig.  {  76.*] 

4.  Affkal  ash  Ebbob  ({  1010*)— Bbview— 
Questions  or  Fact. 

On  an  issue,  in  an  action  at  law,  whether  a 
defendant  signed  a  guaranty  subject  to  an  agree- 
ment that  another  guarantor  should  be  secured, 
the  finding  of  the  trial  court  that  he  did  not  do 
so,  based  on  testimony  that  the  word  "we"  in 
the  contract  was  changed  to  "I"  when  defendant 
signed  it,  is  conclusive  on  appeal. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Srror,  Cent  Dig.  «  397»-3982, 4024 ;  Dec  Dig. 
{  1010.  •] 

5.  TbiAL  (I  404*)— FUDUGS  BT  OOUBT^-GOH- 

SIBUCTIQN. 

Where  the  testimony  of  lessees  as  to  the 
kinds  of  business  carried  on  by  other  tenants, 
relied  on  as  an  eviction,  fully  sustains  the  alle- 
gations of  their  pleading  and  is  not  controverted, 
a  finding  that  the  averments  of  the  pleading 
were  wholly  nnproven  should  be  regarded  as  a 
conclusion  of  law  that  the  testimony  was  Insuffi- 
cient to  justify  an  abandonment  on  the  ground  ol 
constructive  eviction. 

[Eld.  Note.— For  other  cases,  see  Tzial.  Cent 
Dig.  H  967-9«2:  Dec.  DftTMOl.*] 

6.  Landu>bd  ahd  Tenant  (|  130*)— Con- 
stbucttion  of  Leabk— Covenant  of  Quiet 
Bnjotkent. 

Dnlen  otherwise  expressly  stipulated,  a 
landlord  demising  real  property  impliedly  cove- 
nants that  the  tenant  shall  not  be  disturbed  bn 
the  possession  and  Quiet  enjoyment  of  the  prem- 
ises during  the  continuance  of  the  term. 

[Ed.  Note.~For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  47<M81:  Dw^  Dig.  1 
ISO.*] 

7.  IiAHDUBD  AND  TENANT  (|  100*)— RENT— 

Eviction  or  Tenant. 

When  a  tenant  is  deprived  of  the  enjoyment 
of  the  premises  by  the  immoral  act  of  the  land- 
lord, such  conduct  of  the  landlord  Is  equivalent 
to  an  eviction,  authorizing  the  vacating  of  the 
property,  and  constituting  a  valid  defense  to  an 
action  for  any  rent  subsequently  accruing. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  766-760;  Dec.  Dig.  f 
190.*] 

8.  IiANULOBD  AND  TENANT  ({  190*>— RENT— 

Eviction  or  Tenant. 
Where  the  nse  of  adjoining  premises  owned 
by  the  same  landlord  and  occupied  by  other  ten- 
ants has  not  changed  since  the  commencement 
of  defendant's  lease,  and  the  landlord  is  not 
shown  to  have  created  a  nuisance  by  leasing  the 
adjoining  premises  for  immoral  purposes,  or  to 
have  connived  with,  or  consented  to,  such  nse, 
defendant  is  not  relieved  from  the  payment  of 
rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
^lant,  Cent  Dig.  H  766-769;   Dec  Dig.  | 

Department  1.  An>eal  from  ClrcDlt  Ooort, 
Multnomah   County;    Henry   B.  McOlnn, 

Judge. 
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Action  by  H.  Wolf  and  anottier  against  A. 
P.  Bppeosteln  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeaL  Affirmed. 

This  action  was  commenced  March  8, 1913, 
to  lecoTer  mon^.  The  plaintiff  H.  Wolf 
and  Marcus  Wolf  on  February  9. 1912,  leased 
for  the  term  of  three  yeara,  from  the  first 
of  the  following  month,  a  room  on  the  ground 
floor  designated  as  No.  93  Sixth  street,  In  a 
three-story  building  which  they  owned  In  Port- 
land, Or.,  to  the  defendants  A.  P.  Z^penstein 
and  Fred  N.  Olark  '*for  the  purpose  of  con- 
ducting a  liquor  store  to  be  known  as  a  bot- 
tling business" ;  the  lessees  agreeing  to  pay 
therefor,  in  advance,  92SO  a  month  for  the 
first  year  and  In  the  same  manner  $800  a 
month  thereafter.  On  a  separate  sheet  of 
paper,  but  attached  to  other  sheets  thereof 
on  which  were  set  forth  the  terms  and  con- 
ditions of  the  lease,  the  defendant  John  Eo- 
metscb  subscribed  his  name  to  a  memoran- 
dum which  reads:  "In  consideration  of  one 
dollar  (f  1.00)  this  day  paid  by  H.  Wolf  and 
Marcus  Wolf,  the  receipt  of  which  is  hereby 
acknowledged,  and  the  further  consideration 
of  H.  Wolf  and  Marcus  Wolf  this  day  execut- 
ing the  foregoing  lease  to  A.  P.  Eppensteln 
and  Fred  N.  Clark  (we)  I,  the  undersigned, 
do  hereby  guarantee  that  the  said  A.  P.  Ep- 
pensteln and  Fred  N.  Clark  will  carry  out  the 
terms  provided  in  said  lease  and  pay  the 
rent  to  the  said  parties  of  the  first  part,  as 
provided  In  said  lease,  bnt  should  the  said 
EL  P.  Eppensteln  and  Fred  N.  Clark,  the 
parties  of  the  second  part  in  said  lease,  fall 
or  refuse  to  pay  the  rent  as  provided  In  said 
lease  for  any  reason  whatever  (we)  I  hereby 
guarantee  and  agree  to  assume  the  payment 
of  the  rent  upon  the  premises  from  the  time 
of  said  failure,  and  agree  to  guarantee  to  pay 
the  same  to  the  said  parties  of  the  first  port 
when  it  becomes  due,  promptly  according  to 
the  terms  of  said  lease."  When  the  demise 
was  consummated,  and  at  all  the  times  men- 
tioned herein,  the  plaintiffs  had  a  tenant 
who  occupied  as  a  restrauant  a  room  adjoin- 
ing that  leased  to  the  defendanta  The  plain- 
tiffs had  also  let  the  second  story  of  their 
building  to  be  used  as  another  restaurant, 
and  the  third  story  they  had  leased  to  be 
occupied  by  roomers.  Pursuant  to  the  terms 
of  their  lease,  EppenstdJi  and  Clark,  at  the 
time  specified,  took  possession  of  No.  93  Sixth 
street,  which  premises  they  held  until  March 
19,  1912,  when,  with  others,  they  Incorporat- 
ed the  Keystone  liquor  Company,  under 
which  name  the  business  was  thereafter  con- 
ducted. That  corporation  by  Eppensteln, 
without  indicating  his  agency,  Issued  to  plain- 
tiffs checks  for  the  payment  of  the  rent  as 
installments  thereof  severally  matured.  The 
bottling  business  proving  unprofitable,  the 
plaintiffs,  upon  Information  thereof,  reduced 
the  rent  for  August  and  September,  1912,  to 
$200  a  month.  With  such  ezceptiims  the  stip- 
ulated rent  was  otherwise  paid  to  January  1, 
1913,  when  the  premise  were  vacated  by 


(Or. 

I  E^ppensteln  and'oark^  who  left  the  key  to 
tibe  door  with  the  plaintiffs. 

The  complaint  her^n  alleges  in  substance 
the  making  of  the  lease,  the  signing  of  the 
guaranty,  upon  a  consideration,  the  breach 
in  the  performance  of  the  contract,  the  de- 
mand upon  Eppensteln  and  Clark  to  pay  the 
installments  of  the  rent,  and  their  refusal 
to  comply  therewith.  Judgment  is  demanded 
from  the  defendants  and  each  of  them  for 
$250,  with  interest  from  January  1^  1913,  a 
like  sum,  with  Interest,  from  February  1st 
of  that  year,  and  $300.  with  Interest,  from 
the  first  of  the  succeeding  month. 

The  answer  of  S^pensteln  and  Clark  ad- 
mits the  making  of  the  lease,  denies  the  oth- 
er material  averments  of  the  complaint,  and 
for  a  seiwrate  defeuae  alleges  the  surrender 
of  the  premises  March  18,  1912,  to  the  Key- 
stone lilquor  Company,  and  that  the  plain- 
tiffs, being  notified  thereof,  made  no  demand 
thereafter  upon  them  for  the  paymcait  ot 
the  rent  whereby  they  are  rtieased  tram  any 
and  all  obligations  arising  out  of  the  wrlttai 
contract   Tot  a  further  isBenae,  the  execu- 
tion of  the  lease  Is  aUe«ed,  and  It  to  averred 
that  the  idalnttflB  thereby  undertook  that 
these  defendants  and  their  successor  in  Inter- 
est should  have  the  peaceaUe  and  aoiet  poe- 
Boeslon  of  the  demised  premiseB,  in  order  th^ 
they  might  conduct  therein  a  legitimate  busi- 
ness in  the  sale  of  wines  and  liquors  to  the 
fsmily  trade,  to  maintain  wbitA  suceessftillyit 
was  necessary  that  they  should  recdve  the  pat- 
ronage of  respectable  pwsons ;  that  plalntilfa, 
well  knowing  these  facts,  and  in  violation  of 
th^  duty,  rcsited  a  part  ot  the  building  ad- 
Joining  roan  No.  98  to  be  need  as  a  notorious 
saloon  and  catt;  that  they  leased  the  second 
story  for  a  restaurant  conducted  by  Chinese  or 
Japanese;  that  they  rented  tiie  third  sbHry 
to  w(Hn^  who  with  their  knowledge  and  con- 
sent used  the  premises  as  a  hooee  of  ill  fame; 
that  all  the  places  last  named  were  so  con- 
ducted with  the  knowledge  and  consent  of 
the  plaintiffs;  that  numerous  police  raids 
were  made  at  such  places  and  persons  of  111 
repute  and  bad  character  were  arrested  there- 
at and  notices  thereof  were  published  In  tbe 
dty  newspapers,  by  means  of  which  the  build- 
ing referred,  Including  Its  location,  became 
known  as  a  resort  of  persons  engaged  in  vio- 
lating the  laws  of  the  state  and  the  muald- 
pallty;  that  all  of  such  acts  were  without 
the  consent  and  against  the  objections  of 
these  defendants  and  their  successor  In  inter- 
est, who,  relying  upon  the  covenants  of  tbe 
lease,  invested  large  sums  of  money  In  fix- 
tures, etc. ;  that,  by  reason  of  the  acts  of  tbe 
plaintiffs  and  their  other  tenants,  respectable 
people,  with  whom  these  defendants  expected 
and  desired  to  transact  business,  refused  to 
visit  their  premises  or  to  deal  with  them,  be- 
cause of  the  bad  r^utation  of  the  building 
and  of  the  111  repute  of  the  i»ersons  men- 
tioned ;  that  these  defendants  and  their  suc- 
cessor in  interest  notified  the  plaintUCs  of 
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the  condltton  and  repntatlon  of  the  bnlldlng, 
and  because  of  their  fallnie  to  correct  the 
erUa  comidaliied  of  No.  93  Sixth  street  was 
abandooed  January  1,  1913;  and  that,  by 
reason  tjt  the  breach  of  the  covenant  of  quiet 
and  peacefol  enjoyment  of  the  leased  prem- 
ises In  the  particulars  spedfled,  these  dettod- 
ants  and  th^  successor  in  Interest  have  been 
damaged  In  the  sum  of  fU>,000,  for  which 
Jadgmimt  Is  demanded. 

The  defendant  John  Bometscb  s^iarately 
answered,  denying  the  avermaits  of  Ihe  com- 
pltUnt,  and  for  a  further  deffenae  alleging  In 
substance  that  he  subscribed  his  name  to  the 
guaranty  pursuant  to  an  agreement  that  an- 
other guarantor  vould  also  be  secured,  of 
which  facts  the  plaintiffs  had  notice ;  that, 
In  the  (absence  of  any  other  guarantor,  the 
defendants  Eppeusteln  and '  dark,  without 
his  knowledge  or  consent,  delivered  the  writ- 
ing to  the  plaintiff^,  surrendered  the  posses- 
sion of  the  room  to  tbe  Keystone  Uquor  Com- 
pany, to  which  oorpcvatlon  the  plaintiffs  at- 
torned, and  also  abandoned  the  premises; 
and  that,  by  reason  of  such  facts,  the  plain- 
tiffs ought  not  to  be  allowed  to  allege  that 
he  guaranteed  the  paymoit  of  any  part  of 
the  stipulated  rent  The  prayer  for  judgment 
la  that  the  action  b«  dlnnlssed  as  to  him. 

The  r^Ues  put  in  issue  the  allegations  of 
new  matter  In  the  several  answers,  upon 
which  Issues  the  cause  was  tried  wltiioat  a 
]ary,  and,  from  the  testlnumy  recelTed,  find- 
ings of  t&ct  were  made  according  to  the  aver- 
ments of  the  complaint,  and  to  the  effect 
tliat  the  avermrats  of  the  answer  of  E^peo- 
steln  and  <^rk  wholly  unproved ;  that 
there  was  not  sufficient  evidence  adduced  to 
establish  the  eviction  of  these  tenants;  and 
that  the  lease  was  still  subsisting,  and  Its 
terms  bad  not  been  violated  by  the  plaintiffs. 
The  court  further  found  that  the  allegations 
of  the  answer  of  Rometsch  were  not  sub- 
stantiated, and  that,  prior  to  the  commence- 
ment of  this  suit,  the  plaintiffs  had  demand- 
ed from  the  other  def^dants  the  sum  of 
nwney  aUeged  to  be  due.  As  conclusions  of 
law  it  was  determined  that  plaintlfls  were 
entitled  to  a  recovery  of  the  sums  prayed 
for  in  the  complaint.  A  Judgment  having 
bmi  rendered  in  accordance  therewith,  the 
defendants  appeal. 

Ed  Mendenhall,  A.  S.  Dresser,  and  W.  T. 
Hume,  all  of  Portland,  for  appellants.  H.  K. 
Sargent,  of  Portland  (Alex  Sweek,  Senecn 
Foots,  and  J.  P.  Shelton,  all  of  Portland,  on 
the  brief),  for  respondents. 

HOORB;  J.  (after  stating  the  facts  as 
above).  [1]  No  demurrer  to  the  complaint 
iras  interposed,  and  hence  that  pleading  was 
Dot  challenged  on  the  ground  of  misjoinder  of 
parties  or  of  causes  of  action.  Nor  was  any 
motion  made  to  require  the  plaintiff  to  elect 
u  to  whether  th^  would  proceed  against 
the  principals  or  the  guarantor.  In  Tyler  v. 
Tnist<«s  of  Tualatin  Academy,  14  Or.  486, 
140P.-48 


IS  Pac.  S29,  It  was  held  that,  in  a  contract 
of  guaranty,  the  liability  of  the  principal  and 
that  of  the  guarantor  was  several,  and  they 
could  not  be  Joined  as  parties  to  the  same  ac- 
tion. In  Bowen  v.  Clarke,  25  Or.  002,  37  Pac. 
74,  in  a  demise  under  seal  p.  Basche,  one  of 
the  persons  named  in  the  contract  as  a  lessee^ 
wrote  after  his  name  the  word  "surety."  In 
an  action  hy  the  landlord  against  the  Iraseea, 
it  was  insisted  that  the  term  "surety,"  as 
thus  employed,  made  the  defendant,  who 
adopted  the  word  of  Umltatlon,  a  guarantor 
who  could  not  be  Joined  with  the  other  lea- 
seea.  In  deciding  that  case  Mr.  Justice  Bean, 
referring  to  the  Inquiry  proposed  and  to  the 
defendant  named,  says:  "The  principal  ques- 
tion presented  is  whether  the  defendant  P. 
Basdie  can  be  sued  Jointly  with  the  othsr  de- 
foulants,  the  solution  of  which  depends  upon 
whether  his  undertaking  is  original  or  col- 
lateral. If  his  contract  Is  collateral,  and  one 
of  guaranty  only,  his  liability  and  tliat  of 
his  principals  is  several,  and  cannot  be  en- 
forced by  a  Joint  action."  Further  in  the 
opinion.  In  advnrtlng  to  the  limiting  word 
so  used,  It  la  observed:  "When  the  under- 
taking of  the  surety  is  not  for  a  direct  per- 
formance by  hlmsdt;  but  only  Ibat  his  prin- 
cipal diall  perftnm,  and  that  he  will  be 
bound  In  case  of  default,  his  nndntaking  is 
not  original,  but  collateral,  and  therefore  his 
liability  depends  upon  the  terms  of  his  con- 
tract, and  not  upon  the  charactw  In  which 
he  may  execute  it  Now  fta  this  case  the 
lease  was  executed  by  aU  t£ie  parties,  at  the 
same  time,  upon  Uie  same  consideration,  and 
for  the  same  purpose,  and  the  undertaking 
of  the  appellant  la  not  made  conditional  or 
deprad^t  upon  the  defttult  of  the  other 
defendants,  but  Is  an  original,  uncondltlimal 
undertaking  for  a  direct  performance  on  hta 
part  It  is  plain,  ther^or^  wltbln  the  rule 
stated,  that  his  contract  la  not  one  of  guaran- 
ty, or  an  agreement  to  answer  for  the  debt, 
default  or  miscarriage  of  another,  hut  that 
of  a  Joint  obligation  as  to  the  platntlff  and, 
as  a  consequence,  may  be  declared  upon  as 
such." 

An  examination  of  the  writit«  to  wtdxih 
Bometscb  subscribed  his  name,  a  copy  of 
which  is  hereinbefore  set  for^  will  show 
that  it  is  a  collateral  engagement  to  answer 
for  the  default  of  tlie  prlnctj^ls,  E^ipenst^n 
and  Clark,  upon  thdr  failure  faithfully  to 
perform  the  terms  of  the  agreemoit  If  the 
sufficiency  of  the  complaint  herdn  had  tteen 
properly  challenged  on  the  ground  suggested, 
the  action  as  Instituted  could  not  have  been 
maintained  as  against  Bometscb.  Hius  In 
Vlrden  v.  Kllsworth,  15  Ind.  144,  a  demise 
was  executed  by  the  landlord  to  Ford,  where- 
upon Vlrden  subscribed  his  name  to  an  In- 
dorsement on  the  lease  as  follows:  "For 
value  received,  I  guaranty  the  payment  of 
the  rent  as  stipulated  by  said  Ford,  in  case 
of  nonpayment  by  him."  lu  an  action  to  re- 
cover the  rent,  Vlrden  was  made  a  party  and 
demurred  to  the  declaration  on  the  grounds 
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ot  mlajoinder  of  parties  and  of  causes  of  ac- 
tion. The  demurrer  was  QTermled,  and.  Judg- 
ment having  been  rendered  as  prayed  for  by 
the  complainant,  the  action  of  the  lower  court 
was  reversed.  The  Supreme  Court  holding 
that  the  undertaking  of  the  guarantor  was 
distinct  from  that  of  the  principal  and  col- 
lateral thereto,  for  which  reason  there  was  a 
misjoinder  as  stated.  To  the  same  effect  Is 
the  case  of  Cross  t.  Ballard,  46  Yt  416.  It 
was  there  insisted  that  the  defendants,  Blake 
and  Baker,  having  Joined  with  the  defend- 
ant Ballard,  the  lessee,  in  all  their  pleas, 
were  estopped  and  could  not  claim  that  the 
memorandum  at  the  bottom  of  the  lease  to 
which  they  subscribed  their  names,  to  wit, 
"For  Uie  payment  of  said  contract  being  ful- 
filled on  the  part  of  said  J.  N.  Ballard,  we 
the  undersigned  will  become  responsible," 
rendered  them  guarantors.  The  court,  in  re- 
ferring to  the  memorandum  adverted  to, 
said:  "This  Is  an  Independent  guaranty,  col- 
lateral to  the  principal  contract,  and  does  not 
render  Blake  and  Baker  Joint  contractors 
with  Ballard."  A  Judgment  against  all  of  the 
defendants  was  reversed  as  against  the  guar- 
antors and  affirmed  as  to  the  principal.  In 
that  case  it  would  seem  that  the  declaration 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  as  against  the  guarantors, 
though  the  sufficiency  of  tliat  pleading  does 
not  appear  to  have  been  challenged  In  the 
trial  court 

[2, 3]  Under  the  statute  prescribing  the 
rule  of  practice  in  Oregon,  a  defendant  may 
demur  to  a  complaint  when  it  appears  upon 
the  taxx  thereof  that  there  is  a  defect  of  par- 
ties plaintiff  or  defendant,  or  that  several 
causes  of  action  have  been  improperly  united. 
L.  O.  U  S  68,  sabds.  4  and  6.  When  any  of 
the  matters  so  enumerated  do  not.  thus  ap- 
pear, the  objection  may  be  taken  by  answer. 
Id.  S  71-  If  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendant  shall 
be  deemed  to  have  waived  the  same,  except- 
ing only  the  objection  to  the  Jurisdiction  of 
the  court,  and  that  the  complaint  doea  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  Id.  S  72. 

A  defect  as  to  parties  plaintiff  or  defend- 
ant, as  specified  In  subdivision  4  of  section 
68,  I*  O.  L.,  means  that  the  presence  of  other 
parties  is  necessary  to  a  complete  determina- 
tion of  the  cause.  A  demurrer  Int^posed  on 
that  ground  must  show  that  the  parties  are 
too  few  and  name  those  who  should  be 
brought  in.  The  clause  of  the  statute  last 
referred  to  relates  to  a  nonjoinder  and  not  a 
misjoinder.  Cohen  v.  Ottenheimer,  IS  Or. 
220, 10  Pac.  20;  Tieman  t.  Sachs,  52  Or.  660, 
98  Pac.  163;  Powell  r.  Dayton,  etc.,  R.  B.  Co., 
13  Or.  446, 11  Pac.  222;  State  ex  reL  t.  Met 
BChan,  82  Or.  872,  46  Pac.  781.  63  Pac.  1071, 
41  L.  B.  A.  602.  Unless  the  objection  on  the 
ground  of  a  misjoinder  is  ^tber  takm  by  a 
demurrer  or  answer  In  the  court  below,  the 
defect  iB  waived.  Osboni  t.  Jjogan,  28  Or. 
802,  *87  Paa  456,  88  Paa  180,  42  Pac.  807; 


Bohn  T.  Wilson,  SB  Oi.  480,  101  Pmc  202; 
In  re  Tonng's  Batate^  68  Or.  120,  126  Pac 

982. 

As  the  name  of  Bometsch  appeared  on  the 
face  of  the  complaint,  and  by  reason  th^eof 
a  demurrer  would  not  lie,  in  consequence  of  i 
there  being  too  many  parties,  the  defect  could 
have  been  called  to  the  attention  of  the  trial  ' 
court  by  an  answer,  but,  the  anffldency  of  tbe 
initiatory  pleading  not  having  bem  chaUrag- 
ed  In  any  manner,  tbe  defects  adverted  to 
were  waived.  j 

[4]  John  Bometsch,  as  a  witness,  testified 
that  he  signed  the  guaranty  pursuant  to  an 
agreement  with  the  other  parties  to  this  ac- 
tion that  another  guarantor  would  also  be 
secured;  that,  after  he  had  subscribed  his  i 
name  to  the  writing,  the  words  "we"  were  ' 
changed  to  "I','  without  his  knowledge  or  con- 
sent.   His  sworn  declarations  in  these  par- 
ticulars appear  inferentlally  to  be  corroborat- 
ed from  the  circumstance  that  there  was  re- 
ceived in  evidence  a  duplicate  copy  of  the 
lease  on  which  all  the  names  of  the  parties 
are  appended,  and  no  alterations  appear  j 
to  have  been  made.  | 

Simon  Wolf,  as  a  witness  for  plaintUte,  tes- 
tified tliat  be  was  pres»it  when  the  lease  was 
executed,  and,  after  detailing  the  conversa- 
tion relating  to  tbe  consummation  of  the 
contract,  he  in  answer  to  the  inquiry,  "Now. 
when  was  that  'I'  written  over  the  word 
'we'?"  replied,  "That  was  changed  there  when 
Mr.  Bometsch  put  hia  name  at  the  bottom  of 
this  agreement." 

The  finding  of  the  court  is  in  accordance 
with  the  testimony  last  given  in  respect  to 
this  branch  of  the  case,  and,  as  such  concln- 
sions  of  fact  in  the  trial  of  an  action  at  law  | 
without  a  Jury  is  predicated  upon  proper  evi- 
dence. It  is  conclusive  of  the  matter.  Wil- 
liams V.  GaUlck,  11  Or.  337,  3  Pac.  468;  Liebe 
V.  Nlcolal,  30  Or.  364,  48  Pac.  172;  Gormaa 
V.  McGowan,  44  Or.  587,  76  Pac.  769,  and 
note.    Other  findings  of  fact  upon  aubordl-  | 
nate  Issues  are  also  supported  by  testimony,  ' 
reasonable   inferences,   and  presnmptlonB, 
thereby  rendering  such  ooncliisioiia  likewise  | 
a)ntrolUng. 

[5]  Tbe  remaining  question  Is  whether  or 
not  the  action  of  the  plaintiffs  in  respect  to 
the  maintenance  of  alleged  nuisances  in  and 
about  the  demised  pronlses  authorized  Ep- 
penstein  and  Clark  to  abandon  their  oontract 
on  tbe  theory  that  the  conduct  of  tbelr  land- 
lords was  equivalent  to  a  constructive  erlc- 
tlon.  The  testtmony  of  tbe  leaaeea,  as  to  tbe 
kinds  of  business  conducted  by  other  tenants 
who  occupied  parts  of  tlie  plaintiffs*  build- 
ing and  tbe  bad  reputation  of  sudi  places, 
whereby  the  expectaUons  of  these  defraidanti 
to  secure  a  Buccessfnl  trade  were  tliwarted, 
fully  support  the  averments  of  their  ansirer. 
Th^  sworn  dedaratlona  and  tboee  of  tbelr 
witnesses  in  these  particulars  were  not  con- 
troverted by  any  testimony  given  by  or  <» 
behalf  of  the  plabitiffs.  It  is  bdlered  tbat 
tbe  flndingB  of  fact  In  substance  that  Um  | 
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iTerments  of  the  answer  with'  reflect  to  tbe 
natters  now  onder  couBlderation  were  wbol- 
iy  UDproven  sboold  be  regarded  rather  as  a 
xDcloslon  of  law  and  to  the  effect  that  the 
testimony  given  by  the  defendanta'  witnesses 
Wis  insafficlent  to  Jostlfy  an  abandonment  of 
the  leased  premises  <ni  the  gnmnd  of  a  oon- 
structive  eviction. 

[6]  No  changes  were  made  in  the  occapa- 
tioD  of  any  part  of  the  ball  ding  or  in  the 
business  pursuits  of  any  of  the  other  tenants 
after  E);>penstein  and  Clark  entered  the  prem- 
ises nnder  their  lease;  and,  such  being  the 
case,  -are  the  plaintiffs  responsible  for  the 
conduct  of  other  tenants  or  the  bad  repnta- 
tion  of  their  places  of  business  when  no  tes- 
timony was  given  to  show  that  any  part  of 
the  building  was  leased  for  immoral  pur^ 
poses  or  that  the  plaintiffs  consented  to  or 
connived  at  the  transaction  of  any  perform- 
ance involving  moral  turpitude?  Unless  other- 
wise expressly  stipulated,  tbe  landlord,  by  de- 
vising real  property,  impliedly  covenants  that 
the  tenant  shall  not  be  disturbed  In  the  pos- 
session and  qnlet  enjoyment  of  the  premises 
during  the  continuance  of  the  term.  Tyler's 
Landlord  and  Tenant  (9th  Ed.)  S  304.  This 
author  in  tbe  following  section  says:  "This 
covenant,  whether  expressed  or  implied, 
means  that  tbe  tenant  shall  not  be  evicted  or 
disturbed  by  the  lessor,  or  by  persons  derlv- 
iDg  title  from  him,  or  by  virtue  of  a  title  par- 
amount to  his,  and  Implies  no  wananty 
agdlnst  the  acts  of  strangers." 

[7]  When  a  tenant  Is  deprived  of  the  en- 
joyment of  demised  premises  by  the  Iramoral 
act  of  tbe  landlord,  such  conduct  on  the  part 
of  the  lessor  is  equivalent  to  an  eviction,  au- 
thorizing the  lessee  to  vacate  the  real  prop- 
erty, and  constituting  a  valid  defense  to  an 
action  against  him  for  the  recovery  of  any 
rent  subsequently  accruing.  Dyett  v.  Pen- 
dleton, 8  Cow.  (N.  Y.)  T27.  In  that  case  apart- 
ments in  a  building  havli^  been  leased  and 
possession  thereof  taken  by  tbe  lessee,  the 
landlord  thereafter,  brought  Into  another 
room,  nnder  tbe  same  roof,  lewd  women 
whose  noise  and  disturbance  at  night  caused 
the  lessee  and  his  family  to  vacate  the  de- 
mised premises;  and  it  was  held  that  the 
evidence  of  the  moral  turpitude  was  snfflclent 
to  be  submitted  to  the  jary  under  a  plea  of 
eriction  by  tbe  landlord  in  an  answer  to  a 
declaration  for  rent,  and  that,  based  upon 
aach  evidence,  the  ^ury  might  find  the  plea 
was  true  whereby  the  lessor  would  be  debar- 
red from  his  rent,  the  same  as  an  actual  and 
lAydcal  entry  by  the  latter  and  the  expul- 
don  of  the  tenant  The  rale  thus  adopted 
baa  in  some  instances  been  declared  to  con- 
stitute an  "extreme  case,"  and  the  legal  prin- 
ciple so  announced  has  been  modified  by  some 
coQrts.  It  is  difficult  to  assign  a  reasonable 
SmoA  for  overturning  or  modifJdnK  in  any 
manner  that  decision,  the  Justice  of  which 
would  seem  to  commend  It  to  all  virtnous 
persons. 


[t]  The  role  to  be  extracted  from  the  prin- 
cipal case  woidd  aeon  to  be  that  whai  a 
landlord  draxdsea  a  room  for  a  laudable  pur- 
pose, and  thereafter  leasee  another  room  In 
the  same  building,  and  tbe  business  conduct- 
ed ,  in  tbe  latter  apartment  so  dlstorbs  the 
use  and  occupation  of  the  tenant  of  tbe  oth- 
er room  as  to  render  it  practically  unavail- 
able for  the  purpose  for  which  it  was  leased, 
he  may,  in  consequrace  of  a  breach  of  the 
Implied  covenant  of  quiet  enjoyment,  vacate 
the  premises,  and  his  abandonment  will  be 
construed  to  be  a  constructive  eviction,  re- 
lieving him  from  the  obligation  thereafter  to 
pay  rent,  and  also  entitling  him  to  damages 
sustained  by  reason  of  such  infraction  of  the 
agreement  HalUgan  v.  Wade,  21  ni.  470,  74 
Am.  Dec.  108;  Wade  v.  Hemdl,  127  Wis.  544, 
107  N.  W.  4,  6  li.  B.  A.  (N.  8.)  866.  7  Ann. 
Cas.  691;  Lay  v.  Bennett,  4  Colo.  App.  262, 
36  Pac.  748;  Mllheim  v.  Baxter,  46  Colo.  166, 
lOS  Pac.  876,  133  Am.  St  Rep.  60;  Duff  v. 
Hart  (Com.  PI.)  16  N.  T,  Sopp.  168.  In  an 
action  for  the  recovery  of  rent,  if  It  appears 
that  the  tenant  moved  from  the  demised 
premises  because  a  house  of  ill  fame  Is  con- 
ducted in  a  i>art  of  the  same  building,  he 
roust,  in  order  to  escape  the  payment  of  rent, 
in  an  action  for  the  recovery  thereof,  show 
that  tbB  landlord  created  the  nnlsance  by 
leasing  a  part  of  the  premises  for  immoral 
purposes,  or  that  such  practice  existed  by  his 
connivance  and  with  his  consent  Google  v. 
Densmore,  67  111.  App.  601;  Oilhootey  t. 
Washington,  4  N.  Y.  217;  Townsend  r.  GBr 
sey,  1  Sweeny  (N.  T.)  158. 

The  evidence  in  the  case  at  bar  does  not 
show  that  plaintiffs  leased  the  other  rooms  in 
their  building  for  ill^l  purposes,  or  that 
any  business  involving  moral  turpitude  Was 
conducted  therdn  with  their  connivance  « 
consent 

Such  being  the  case,  the  conclusion  reached 
by  the  trial  court,  and  the  Judgment  based 
theron  should  be  affirmed;  and  it  ki  eo  or- 
dered. 

McBRIDB,  C  J.,  and  BDBNETT  and 
RAMSBT,  JJ^  concur. 


LEONABD  at  aL  T.  WALEBB  et  aL 

(Supreme  Court  of  Oregon.    April  14,  1914>) 

1.  Pabtition  (8  78*)— Suits— Mode  of  Actu- 
AL  Pabtttion— Statutobt  Pbovtsions. 
Under  L.  O.  L.  I  44S,  providing  that  in 
making  jwrtitioD,  tbe  referees  shall  divide  tin 
property  and  allot  tbe  portions  to  the  respeo- 
tlve  parties,  quality  and  qnantity  considered, 
and  section  444,  antborizink  tbe  court  to  c<m- 
firm  or  set  aside  the  report  in  whole  or  in  part, 
it  is  the  duty  of  the  referees  to  apportion  the 
land  in  valne  according  to  tbe  respective  inter- 
esta,  without  regard  to  the  acreage,  and,  when 
this  is  not  done,  the  report  ebonld  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  H  266-278:  Dee.  Dig.  %  78.*] 
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2.  PAvrmoN  (I  78*)— SiHTs—MoDB  OP  Actu- 
al Pabtition— Equality  of  Value. 

In  a  Bttlt  for  partition,  a  decree  giving  to 
the  parties  acreage  substantially  in  proportion 
to  tbdr  reepective  shares,  but  giving  to  parties 
who  are  entitled  to  one-fifth  each,  respectively, 
land  worth  S3,125,  (3,425.  $2.95a40,  and  to  a 
party  eotitled  to  tvro-fiftba  land  worth  $3,884.50, 
la  reversible  error. 

[  Ed.  Note. — For  other  caseti,  see  Partition, 
Cent.  Dig.  9S  265-273;   Dec.  Dig.  {  78.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah   County;    Henry   B.  McQinn, 

Judge. 

Suit  by  America  Ann  Catherine  Leonard 
and  anotiier  against  James  P.  Walker  and 
others.  From  the  decree,  defendants  John 
P.  Leonard  and  wife  appeaL  Reveraed  and 
remanded. 

Thla  is  a  suit  to  partition  the  real  estate 
of  John  Leonard,  deceased.  cosialBttntr  of 
many  tracts  of  low  land  adjacent  to  lakes 
and  the  Willamette  Am^b  In  Hultnomah 
county.  Or.,  betvreeo  the  fallowing  named 
heirs  and  the  widow :  The  widow  is  entitled 
to  a  life  Interest  In  half  the  real  estate.  Me- 
llnda  K.  Walker  to  one-flfth  ot  the  remain- 
ing real  estate,  Anna  Glllihan,  one-flfQi,  An- 
drew Leonard,  one-flfth,  and  John  P.  Letm- 
ard,  one-flfth  in  bis  own  right,  and  also  the 
one-flfOi  interest  of  Geo.  W.  Leonard.  Tbe 
oonrt  adjudged  the  interests  of  each  of  the 
heirs  as  above  mentioned,  and  appointed 
viewers  to  partition  the  land  between  the 
traants  in  common,  namely,  Alex  Bonser,  P. 
A.  Frakes.  and  G.  A,  Taylor,  who  made  par- 
tition and  reported  the  same  to  the  court, 
from  the  decree  of  the  court  conflnnlng  which 
John  P.  Leonard  airpeals. 

Frank  Schlegel,  of  Portland,  for  appel- 
lants. Bert  E.  Haney,  of  Portland  (Joseph 
&  Haney.  of  Portland,  on  the  brief)  for  re- 
spondents. 

BAKIN,  J.  [1]  No  question  is  made  as  to 
the  portion  allotted  to  the  widow,  and  we 
have  only  to  do  with  the  effect  of  the  parti- 
tion by  the  reforees  among  the  fonr  children. 
Section  443,  L.  O.  U,  provides:  "In  making 
the  partition,  the  referees  shall  divide  the 
property,  and  allot  the  several  portions  there- 
of to  the  respective  parties,  quality  and  quan- 
tity rdatlvely  considered.  •  •  •  Section 
444  provides :  "The  court  may  confirm  or  set 
aside  the  report  In  whole  or  In  part,  and  if 
necessary  appoint  new  referees" — that  is,  the 
allotment  must  be  of  the  several  portions  to 
the  respective  parties,  quality  and  quantity 
relatively  considered,  and  to  each  equal  val- 
ues according  to  their  respective  shares.  If 
not  so  don^  the  court  may  not  confirm  the  re- 
port, but  may  set  it  aside.  It  is  said  to  be 
a  fundamental  rale  in  partition  that  the  own- 
ers in  common  shall  become  owners  In  sever- 
alty in  exact  proportion  In  value  to  their  re- 
spective Interests  rather  than  with  regard  to 
the  equality  of  area ;  and,  where  the  equi- 


ties require  it,  the  parties  are  entlUed  to 
have  the  actual  valoe  ascertained.  21  Am. 
it  Eng.  Enc.  1164.  It  is  held  that  It  is  not 
necessary  that  the  refierees  shall  make  a  <U- 
vislon  in  exact  equality  as  to  quantity,  but 
they  must  so  make  the  division  that  each 
party  will  receive  his  proportionate  share 
in  value.  15  K.  &  Pr.  816;  Stannard  v. 
Sperry,  S6  Oonn.  541. 16  AtL  201.  It  is  rare- 
ly posslUe  to  allot  to  eadi  an  equal  area  in 
such  a  case;  tike  ultimate  duty  of  the  view- 
ers behig  to  make  partition  proportionately, 
quality  and  quantity  considered,  as  nearly 
equal  In  value  as  practical,  and.  If  necessary, 
require  compensation  by  any  party  receiving 
an  allotment  the  value  of  which  is  in  excess 
of  his  shnre,  payable  to  the  party  who  is  re- 
ceiving an  allotment  less  In  value  than  his 
share.  The  interest  may  be  thus  equalized 
when  It  Is  Impossible  so  to  do  otherwise.  30 
Oyc.  261.  The  law  contemplates  that  each 
shall  receive  the  full  value  of  his  share  as 
determined  1^  the  deoee  appointing  the  view- 
ers. 

[2]  In  this  case  the  referees  made  Uttle 
effort  to  determine  values.  At  the  time  of 
giving  their  evidence  on  this  trial  they  ven- 
tured some  opinion  as  to  values,  but  uothing 
definite.  Frakes  said  that  he  did  not  think 
be  could  make  any  fairer  distribution;  that 
he  did  his  duty  as  far  as  he  knew  how. 
Their  report  filed  with  the  court  makes  no 
reference  to  values,  but  assigns  certain  acre- 
age to  each  of  the  claimants.  In  giving  their 
testimony  Frakes  and  Taylor  seem  to  ac- 
quiesce Id  Bouser's  valuation  as  given  In  the 
trial.  The  ^ort  seems  to  have  been  to  ap- 
portion the  acreage,  -  namely,  J.  P.  Leonard 
was  given  134.86  acres,  Mrs.  Walker.  63  acres, 
Mrs.  Glllihan  67  acres,  and  Andrew  Leonard 
83.4  acres.  There  were  practically  three 
classes  of  land  Involved.  The  land  east  of 
Willamette  slough  about  the  lakes  is  various- 
ly valued  by  witnesses  from  $35  to  900  per 
acK,  some  of  it  being  put  as  low  as  |10  to 
925  per  acre.  That  west  of  the  sLoDf^  In  the 
Jackson  d<matlan  land  claim,  and  that  in 
section  36,  is  valued  from  976  to  91C0  pee 
acre;  apparently  ail  b^ng  dassed  as  land 
of  the  same  value.  The  40  ures  on  the  UU, 
In  section  8S,  township  3  north,  range  2  west, 
were  estimated  at  fnmi  917.G0  to  925  per 
acre.  The  witnesses  differ  vrldely  as  to  these 
values,  so  that  we  cannot  determine  which  is 
right,  nor  Is  it  our  province  to  so  decid& 
Their  testlnumy  as  to  the  classiflcatlon  does 
not  vary  so  mucb.  The  statute  requires  the 
referees  to  make  a  r^rt  ot  their  iwoceed- 
lugs,  fQ>ecifylng  therein  the  manner  of  execot- 
ing  the  trust,  which  was  not  done  in  thii 
case.  Taking  witness  Paquet's  valuation  as 
a  fair  standard  by  which  to  compare  the  al- 
lotments—and it  seems  to  be  very  Impartial 
— we  have:  Hellnda  Walker,  40  aoes,  In 
section  32,  at  935  an  acre.  23  acres,  In  see- 
tion  86,  at  97B,  making  a  total  of  98,125; 


*For  otber  oum  mb  nine  topic  and  noUon  NUMBEia  in  Dm.  Die.  A  Am.  Dig.  Kar-No.  BarlM  *  Btof  IsdaxM 

Digitized  by\jOOQlC 


Utah) 


SURBAUGH  T.  BUTTERFlEXiD 


767 


Mrs.  GUUhan,  40  acres.  In  section  82,  $85  an 
acre,  and  27  acres  in  section  36,  at  $76,  total- 
ing $3,426;  Andrew  Leonard  22.66  acres,  in 
sectiotu  28  and  83,  at  $16  per  acre,  88.74 
acres  in  section  82,  at  $25,  and  22  acres,  In 
section  36.  at  $75,  making  a  total  of  $2,958.- 
40;  and  J.  P.  Leonard,  40  acres.  In  section 
30,  Ht  $15  per  acre.  40  acres  In  said  section, 
at  $35,  14.46  acres  in  the  Jackson  donation 
land  claim  at  $75,  and  40  acres,  In  section 
33.  at  $20,  with  a  total  of  $3,884.50.  Thns 
J.  P.  Leonard's  allotment  is  $3,000,  less  tban 
twice  the  allotment  to  either  Andrew  Leon- 
ard or  Mrs.  QlUlhan,  the  one  a  Uttle  more 
and  tbe  other  a  little  less;  and  their  allot- 
ment is  from  $1,100  to  $1,600  in  value  more 
than  one-half  of  the  J.  P.  I^eonard  allotment 
Thin  shows  the  allotment  was  not  made  ac- 
cording to  the  Interest  of  the  respective  par- 
ties, quality  and  Quantity  relatively  .consid- 
ered as  contemplated  by  the  statute.  Plain- 
tiers*  estimates,  as  shown  at  pages  7  and  8 
of  their  brief,  are  not  a  fair  valuation  ac- 
cording to  the  values  given  by  the  witnesses 
on  page  12  of  the  brief.  The  west  aide  land. 
In  section  36,  and  the  Jackson  tract  are  ap- 
proximately of  equal  value  per  acre.  The 
land  In  section  82  is  valued  by  nearly  all  the 
witnesses  at  from  $10  to  $25  an  acre  more 
than  the  land  in  section  30,  and  the  partition 
has  apparently  resulted  in  great  prejudice  to 
J.  P.  Leonard. 

It  will  be  well  here  to  call  attention  to  the 
error  in  description  of  the  14.46  acres  In  the 
Jackson  donation  land  claim.  In  which  the 
last  course  contains  an  error.  It  should  be 
40.01  chains,  instead  of  4.001  clialns.  This 
occui's  In  the  complaint,  order  of  the  court, 
and.  the  supplemental  report  of  the  viewers. 

Because  the  referees  in  making  the  allot- 
ment apparently  did  not  consider  the  quan- 
tity and  quality,  so  that  each  party,  accord- 
ing to  bis  respective  right  as  determined  by 
the  court,  will  receive  the  value  of  a  share, 
the  decree  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  not  Incon- 
sistent with  this  opinion, 

HcBKIDE.  G.  J.,  and  BEAN  and  McNA- 
RYf  JJ.,  concur. 


SUSBAUGH  et  al.  v.  BtJTTERFIELD. 
(No.  2573.) 

<Sapreme  Ootirt  of  Utah.   April  8,  1814.  Be- 
faearins  Denied  May  9.  1914.) 

1.  Pleading  (f  127*)— Anbwib— AinassxoMs 

— <?ONSTRUCT10H,  OPBBATIOH.  AITO  BrFECT. 

The  admUaioo  In  the  answer,  in  an  action 
for  trespass  by  defendant's  sheep  and  cattle, 
that  defendant  was  the  owner  "of  certain  an- 
imals, to  wit,  lAeep  and  cattle,"  was  not  an  ad- 
mission that  he  was  the  owner  of  the  alleged 
trespassing  animala,  where,  in  connection  with 
the  admission,  all  the  allegations  of  the  com- 
plaint were  denied. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  264-268;  Dec.  Dig.  S  127.*  J 


2.  APPEiX  AND    EBBOB    (S  171*)— CHANOIHO 

Oeodkd  op  Objection. 

Where  a  case  was  tried  as  though  at  is- 
sue apon  a  material  point,  the  plaintiff  could 
not,  for  the  first  time  on  appeal,  assume  that 
the  aUegationa  regarding  that  point  were  not 
denied  by  the  answer. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dir.  1D::3-10C3,  lOCG,  1067, 
liai-Uee;   Dec.  Dig.  g  171.*] 

3.  Evidence  (§§  121,  317*)— Hbabsat— State- 
ments BT  PEKSONB  NoT  FaBTIBS  OB  WlT- 
NESSES—OSAI.  StATEUENTS. 

In  an  action  for  treepass  by  sheep  and  cat- 
tle, statements  of  a  person  herding  them  that 
they  belonged  to  defendant  were  inadmissible, 
being  hearsay  and  not  res  gestie  within  that  ex- 
ception to  the  hearsay  rule. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  «  308,  807-338,  1117,  1119,  1174^ 
1192;  Dec  Dig.  K  121,  317.*] 

4.  Evidence  <|  273*)— Declabatxons— Deou- 
ratiohs  of  Pbbsom  xn  Possbsszoh  as  to 
Title. 

^e  rule  that  declarations  of  a  person  in 
possession  of  property  are  admissible  to  show 
the  nature  of  nia  possession  only  applies  where 
the  nature  of  his  possession  is  material,  and  the 
declarations  of  a  herder  of  trespasaing  sbeep 
and  cattle  that  they  belonged  to  defendant  were 
inadmissitde  to  show  defendant's  ownership. 

[fid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1108-1120;  DecTDig.  S  2^.*] 

5.  Evidence  (S  273*)— Deoi.abations— Deou- 
bationb  or  FBBSoir  xn  Pobbesbioi)  as  to 

TiTU. 

Declarations  of  the  herder  of  trespassing 
sheep  and  cattle  that  they  belonged  to  defend- 
ant, for  whom  he  was  worlting,  were  not  admis- 
sible as  showing  the  nature  of  his  possession, 
aa  they  did  not  show  possession  in  him  but 
in  defnadaot. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  llOfr-1120;  Dec.  Dig.  |  278.*] 

6.  Pbincipal  and  AoEirr  (}  22*)— Cbbatiok 
AND  Existence  or  Relation- Evidbhob  ot 

AOENOT— DBCX.ABATIOH8  OE  AOENT. 

The  declarations  of  a  herder  of  trespass- 
ing sheep  and  cattle  that  he  was  woriring  for 
defendant,  who  owned  them,  iren  inadmis- 
sible, because  agency  cannot  be  proved  in  that 
way. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent,  Dig.  S  40;  Dec.  Dig.  {  22.*] 

7.  Evidence  (f  242*)  —  Dbolabationb  of 
Agent— Scope  op  Agency. 

Declarations  of  a  herder  of  trespasalBg 
sheep  and '  cattle  that  they  belonged  to  de- 
fendant, and  that  he  was  herding  them  for 
him,  were  inadmissible;  it  not  beiug  shown  to 
be  any  part  of  his  agency  to  so  talk  and  gosdp 
about  his  principal's  affairs. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  a  893-907;  Dec  Dig.  i  242.*] 

Appeal  from  District  Conrt,  Salt  Lake 
County ;  M.  L.  Bitdile,  Judge. 

Action  by  T.  M.  Surbangh  and  another 
against  Samuel  Butterfield.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

A.  A.  Duncan,  of  Salt  Lake  CSty,  for  appel- 
lant G,  W.  Collins,  of  Salt  Lake  Oty,  for 
respondents. 


STRAUP,  J.  This  Ifl  an  action  for  tres- 
pass. It  la  alleged  the  dsfendan^a  she^  and 
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catOe,  between  March*  1010,  and  3v3j,  1911, 
trespassed  on  the  platntUts*  lands  to  their 
damage.  The  defendant,  in  his  answer,  ad- 
mitted "that  at  the  times  mentl<med"  in  the 
complaint  "he  was  the  owner,  in  posaesslMi, 
and  chargeable  with  the  care  and  control  of 
certain  anlmala,  to  wit,  sheep  and  cattle," 
and  denied  all  the  allegatioDS  of  the  com- 
plaint The  case  was  tried  to  the  court. 
The  Issues  were  found,  and  a  Judgment  ren- 
dered in  plaintiffs'  favor.  The  defendant 
appeals. 

He  asserts  the  evidence  Is  Insufficient  to 
show  that  the  trespassing  sheep  and  cattle 
were  his,  and  that  the  court  erroneously  ad- 
mitted evidence  to  prove  ownership.  One  of 
the  plaintiffs  testified  that  in  March.  1910.  he 
saw  a  herder  with  the  trespassing  sheep  and 
cattle.  He  was  asked  by  his  counsel:  "Did 
you  see  any  herder  In  charge  of  the  stock  up 
there  during  1910?  A.  Tes;  with  the  sheep. 
We  went  up  to  the  camp  where  he  was.  Q. 
Did  you  make  any  Inquiry  of  him  as  to 
whose  herder  he  was,  and  whose  stock  those 
were?  A.  Tes,  sir.  Q.  What  did  he  tell 
you?"  This  was  objected  to  as  hearsay. 
The  objection  was  overruled  "A.  He  came 
to  meet  ub.  We  said  to  bim.  'Whose  sheep 
are  those?'  He  says,  'Butterfield's.' "  The 
defendant  also  made  a  motion  to  strike  the 
testimony.  It  also  was  denied.  The  witness 
further  answered:  "And  the  cattle  was  herd- 
ing on  the  mountain  also  a  little  farther 
north.  We  said,  'Whose  cattle  are  those?' 
He  says,  'They  are  Butterfleld's.'  "  This  al- 
so was  objected  to,  and  a  motion  made  to 
strike.  Both  were  denied.  "Q.  In  1911  did 
yon  see  any  herder  In  charge  of  the  stock 
there  on  the  property?  A.  We  met  the  herd- 
er of  the  sheep,  and  met  him  taking  the  sheep 
off  the  ground.  Q.  Did  you  have  any  con- 
versation with  him  as  to  who  he  was  herder 
fOr?  A.  Tea.  Q.  And  who  the  cattle  and 
sheep  belonged  to?  A.  Yes,  sir;  Surbaugh 
and  I  both  talked  to  him.  Q.  What  did  be 
t^  yon?  "  This,  also,  was  objected  to  on  the 
same  ground.  "A.  Didn't  tell  whose  stock 
they  were.  He  said  Somnel  Bntterfleld's 
sheep." 

The  other  plaintiff  was  asked  by  his  coun- 
sel: "Q.  Did  yon  see  any  herder  In  charge  of 
the  stock  there?  A.  Tes,  sir.  Q.  Did  yon  go 
and  talk  with  him  about  the  ttoAl  A.  Yes, 
sir.  Q.  Did  he  tell  you  for  whom  he  was 
heading,  and  who  the  stock  belonged  to?" 
This  was  objected  to  on  the  same  ground. 
Same  mllng.  "A.  He  told  me  tbey  were  Bit. 
Bntterfleld's  sheep;  Uiat  he  was  working  tor 
him;  he  was  his  bmder.  Q.  Who  did  he 
say  the  cattle  belonged  to?  "  Same  objection 
and  same  nding.  **A.  Sold  the  cattle  be- 
longed to  ICr,  Bntterfleld  also.  Q.  Did  yon 
find  any  herder  In  chaifie  of  the  stock  there 
in  1911?  A.  Yes,  sir.  Q.  Did  yon  go  oror  to 
him  and  have  any  conversation  with  him  as 
to  whose  stock  they  were,  and  who  he  was 
herding  for?  A.  Yes,  sir.  Q.  What  did  be 


s^  to  yon?"  Same  ol4ectlon.  Sameroline- 
"A.  Said  they  were  Mr.  Bntterfleld's  sheep; 
that  he  was  Mr.  Bntterfldd's  hwdw.  Q. 
What  Mr.  Bntterfleld?  A.  Samnel  Bntter- 
fleld." 

[1,  2]  Oomplalttt  Is  made  of  these  mlinga. 
If  this  evidence  was  improperly  admitted, 
thwe  is  no  sufficient  evidence  to  show  that 
the  trespassing  animals  belonged  to  the  de- 
fendant  He  testified  that  tbey  did  not  be- 
long to  him,  and  that  they  were  not  in  bis 
care  nor  under  his  control.   The  rulings  are 
defended,  first,  on  the  ground  that  the  evi- 
dence is  harmless  for,  as  is  asserted,  there 
was  no  issue  as  to  the  ownership  of  the  tres- 
passing animals.  This,  because  of  the  defend- 
ant's admission  In  his  answer  that  he  was 
the  owner,  not  of  the  alleged  trespassing  an- 
imals, but  "of  certain  animals,  to  wit,  sheep 
and  cattie."   That  is  not  an  admission  that 
he  was  the  owner  of  the  alleged  trespassing 
animals,  when,  in  connection  with  the  admis- 
sion, all  the  allegations  of  the  complaint  are 
denied.   In  the  next  place,  the  case  was  tried 
on  the  theory  that  all  of  the  material  allega- 
tions of  the  complaint  were  put  in  issue.  In- 
cluding the  ownership  and  control  of  the  al- 
leged trespassing  animals.   The  plaintiff  at- 
tempted to  prove  ownership  as  though  it  was 
in  Issue.   The  rule  is  well  settled  that,  when 
a  case  has  been  tried  as  though  at  issue  upon 
all  the  material  points,  the  plalntUf  will  not 
be  permitted,  for  the  first  time  In  the  appel- 
late court  to  assume  the  insufficiency  of  the 
answer,  in  the  particular  that  material  al- 
I^ations  regarded  as  denied  and  at  Issue 
were  not  denied.   21  PL  A  Pr.  667 ;  Qreen  v. 
L.  S.  &  P.  F.  Co.,  46  Oal.  408;  Cave  v.  Crafts, 
53  Cal.  13S;  Spiers  v.  Duane,  54  Cal.  176. 

[3-6]  The  rulings  are  further  defended  on 
the  ground  that  the  declarations  of  the  so- 
called  herder  were  admissible  under  the  res 
gestae  ml&  How  often  this  battle-scarred 
veteran  of  the  occeptton  to  the  hearsay  rule 
is  ordered  to  the  front  to  arrest  onslaughts  of 
the  old  hearsay  guard !  To  justify  this,  lan- 
guage from  texts  to  this  effect  are  pointed  to: 
Wood's  Pr.  Ev.  S  155,  "Declarations  of  a 
party  in  possession  of  property  made  at  the 
time  of  the  transfer  to  him  as  to  the  nature 
of  his  possession'*  are  admissible.  16  Crc. 
p.  1173,  *'Claim  as  to  ownership  or  rights 
by  one  In  possession  of  personal  property 
may  be  shown  by  relevant  declaratiooB,  aU 
thoni^  they  were  not  made  nnder  tiie  dedar- 
anfs  oaUL"  Jones  on  Bv.  Oid  Bd.),  Jone^ 
Oom's  on  Bv.  861.  "The  declaratKms  of  per 
sons  In  possession  of  personal  property  are 
often  recrived  as  verbal  acts  chancterlz* 
ing  and  explaining  the  nature  of  sndi  pos- 
sesslcm,  that  is,  as  a  part  of  Uie  res  gestR." 
Abont  on  tbe  eaaea  dted  to  support  the 
texts  are  dted  by  the  latter,  Jones,  Corn's  on 
Sr.  MeltheF  tbe  texts  nor  the  cases  support 
oonnael'B  contention.  We  think  th^ ,  an 
mIsconcelTed  and  misapplied.  They  relate  to 
cases  where  the  posseoUm  of  the  dedBzant, 
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}r  the  nature  or  •character  of  hla  possession, 
H-as  relevant  and  material;  cases  Involving 
ieclarations  of  former  owners  In  possession 
it  chattels,  or  of  those  in  privity,  or  Identl- 
licd  in  Interest  with  one  claiming  under  or 
trough  the  declarant,  or  declaratlona  show- 
ing motive,  design,  intent,  or  purpose  with 
tvhich  the  declarant  in  possession  acquired, 
beld,  or  transferred  the  property,  or  declara- 
tions of  authorized  agents  or  other  repre- 
sentatives. No  claim  Is  here  made  of  agen- 
cy, former  owner,  privity,  identity  of  Interest, 
ar  the  like.  When  It  is  said  the  declarations 
of  a  former  owner  In  [wssesslon  of  prop- 
erty, or  of  one  identified  In  Interest,  or  In  priv- 
ity with  one  claiming  under  or  through  him, 
or  of  on  authorized  agent,  etc.,  are  recelrable, 
such  declarations  are  received  as  being  In 
the  nature  of  admlsslona.  But  declarations 
of  one  in  possession  may  also  In  some  In- 
stances be  received  when  such  relations  are 
not  shown,  when  it  is  pertinent  and  relevant 
to  show  motive,  design.  Intent,  or  puri>06e 
with  which  the  declarant  in  possession  ac- 
quired, held,  or  transferred  the  property.  Or, 
as  Jones  pats  It:  "Declarations  of  persons 
in  possession  of  personal  property  are  often 
received  as  verbal  acts  characterizing  and  ex- 
plaining the  natare  of  sncta  possession."  But, 
as  he  and  all  the  texts  and  cases  BUjt  where 
the  nature  and  character  of  tlie  possession 
of  Uie  declarant  Is  material  and  relevant,  and 
vhen  soch  dedaratloDa  tend  to  oidaln  or 
characterise  the  nature  of  bis  possession, 
when  the  posocsflion  or  the  natare  of  the 
possesBloo  of  the  declarant  Is  Itedf  r^evant 
and  admissible,  then  his  declaration  ezidaln- 
Ing  or  charactetlziiv  sach  possession  la  also 
admissible.  Bnt  here  It  la  not  made  to  appear 
wherein  the  possession  or  the  nature  of  the 
possession  of  this  nndescribed  and  unidenti- 
fied herder,  or  the  modv^  design.  Intent,  or 
parpose  with  which  be  acqolred  or  held  po»> 
session,  waa  In  any  particular  relevant  or 
Invidved.  It  Is  dear  flie  evidence  here  was 
adduced,  not  to  explain  or  characterise  the 
so-called  herder's  possesBlon,  bat  to  show 
ownership  in  anotha< — In  the  defendant 
"WhfMe  sheep  are  those?"  asked  the  plaintiffs 
of  this  stranger,  the  herder.  He  answered, 
"Bntterfleld's"— the  defendant's.  "Whose 
catUe  are  those  herding  on  the  mountain 
side?"  He  answered,  "Butterfleld'a"  Is  it 
possible.  In  an  action  between  the  defendant 
and  another,  ea<^h  elatming  ownership  of  the 
cattle,  such  goaslp  would  be  evidence  of  the 
defendant's  ownership?  In  the  next  place, 
this  stranger,  this  declarant,  was  not  ^ven 
shown  to  be  a  possessor.  All  that  was  shown 
lo  that  respect  was  that  whatever  possession 
he  had  was  not  his  possesEdon  but  that  of 
another.  '*Dld  you  make  any  inquiry  of  him 
as  to  whoee  herder  he  was?  Did  be  tell  you 
for  whom  he  was  herdlni^  and  who  the  stock 
Monged  to?"  were  asked  plaintUTs  by  their 
counseL  They  answered  the  herder  told  them 


the  stock  belonged  to  Bntterfleld;  that  he 
was  working  for  him;  that  he  was  his  herd- 
er. Of  course  counsel  concede  that  agency 
cannot  be  shown  by  declarations  of  the  al- 
leged agent.  But  here  res  gestce  is  again 
ordered  to  the  front  Still  whatever  posses- 
sion Is  shown  by  this  evidence  is,  not  that  the 
herder  was  the  possessor,  bnt  that  another 
waa  by  whom  he  was  employed.  Jones  on  Evi- 
dence, In  the  section  referred  to,  {  351,  Com- 
mentaries on  EMdence,  makes  clear  that  dec- 
larations as  these  cannot  be  received  under 
the  rule.  He  there  says  that  the  declaration 
or  explanation  of  one  in  charge  of  a  vehicle 
as  to  the  ownership  of  it,  made  not  for  ex- 
planatory purposes  but  with  reference  to  an 
accident  which  had  occurred,  and  to  show 
that  It  belonged  to  the  defendant  in  an  ac- 
tion arising  out  of  such  accident  was  inad- 
missible. Cases  directiy  in  point  holding 
this  evidence  inadmissible  are:  Cohn  &  Gold- 
berg Lumber  Co.  v.  Bobbins,  159  Ala.  289, 
48  South.  853;  Charter  v.  Lao^  62  Conn. 
121,  25  Aa  464. 

[6,  7]  When  all  Is  said  and  done,  the  case  is 
this:  The  plalntlfft  were  permitted,  over  the 
defendant's  objections,  to  prove  agency — that 
the  stranger,  the  declarant,  was  the  defend- 
ant's herder — by  the  declaration  of  the  al- 
leged agent  and  then,  by  his  further  declara- 
tion were  permitted  to  prove,  over  defend- 
ant's objections,  the  defendant's  ownership  of 
the  animals.  Both  offended  against  the  well- 
establlsbed  law  of  agency,  for  agency  may 
not  be  shown  in  that  way.  Nor  was  it 
shown  to  be  any  part  of  the  declarant's  agen- 
cy to  so  talk  and  gossip  about  his  principal's 
aftatrs.  So  there  was  proof  of  nether  agen- 
cy, nor  that  the  declarations  were  within 
the  scope  of  the  agency,  or  in  the  course  of 
the  agait's  employment. 

The  Judgment  is  reversed,  and  the  case  re- 
manded for  a  new  trial  Costs  to  the  appel- 
lant 

UcCARTT,  a  3.,  and  FBIG^  eonenr. 


MERCHANTS'  BANK  v.  GOODFBLLOW. 
(No.  2697.) 

(Saprems  Oonrt  of  Utah.   AprU  17,  1914.) 

1.  Biixa  AiTD  Noras  (|  119*)— Dbaftb— Pax- 

TIXS. 

A  draft  signed  O.,  though  having  the  name 

E.  both  in  its  npper  and  lower  left-hand  comer, 
1b  on  its  face  the  draft  of  Q..  and  not  of  E. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
NoteL  Cent  Dig.  H  266-2G9;  Dec  Dig.  S 
119,«1 

2.  Bills  and  Nona  d  26*)— Dhafi»-  Oabh- 
INQ  ny  Bane — Rscovebt  or  Dbawbb. 

A  bank  which  cashes  for  the  payee  a  draft 
on  its  face  that  of  G.  on  B.,  though  imowing  G. 
waa  a  buyer  for  B.,  may  recover  thereon  of  G. 
ia  drawer;  it  not  knowing  or  having  notice 
that  it  was  given  for  goods  sold  by  the  payee  to 
E.,  or  that  it  was  not  drawn  hy  G.  Cor  nls  own 
benefit 

[Ed.  Note.— For  other  casM.  see  Bills  and 
Notes,  Gent  Dig.  H  81«        Dec  Dig.  |  26.*] 
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S.  WiTRKseES  <|  246*)— WiTNSSS  CALLED  AND 

Examined  bt  Oouxt. 

A  party  may  not  have  testlmooy  stricken 
merely  because  neither  party  called  the  witness, 
bat  the  court  of  Ita  own  motion  called  him  and 
had  him  testify. 

[Bd.  Note. — For  other  cases,  see  Wltneeses, 
Gent.  Dig.  H  852-867;  Dee.  Dig.  |  246.*] 

Appeal  from  District  Court,  Salt  Lake 
County ;  M.  L.  Ritchie,  Judge. 

Action  by  the  Merchanta'  Bank  agalDst 
Jesse  Qoodtellow.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Hutchinson  &  Bucher,  of  Salt  Lake  City, 
for  appellant  Yonag,  Snow  ft  Ashtou,  of 
Salt  Lake  CUy,  for  respondent 

STRATJP,  J.  In  this  ease  the  court  found: 
"(2)  That  at  Salt  Lake  City,  Utah,  on  the  30th 
day  of  January,  1912,  the  defendant,  Jesse 
Goodfellow,  by  bis  bill  of  exchange  In  words 
and  figures  as  follows,  to  wit:  'Wool,  Else- 
mann  Brothers,  200  Summer  Street.  No.  3481 
Salt  Lake  aty,  1/30,  1912  At  sight  Pay  to 
the  order  of  J.  W.  Cochran  $500.00,  five  hun- 
dred and  00-100  %  wool  contract.  [Slgued] 
Jesse  Goodfellow.  Eisemann  Brothers,  Bos- 
ton, Mass.' — requested  Eisemann  Bros,  of  the 
city  of  Boston,  state  of  Massachuaetta,  to 
pay  to  tbe  order  of  J.  W.  Cochran  at  sight 
¥500.  (3)  That  tbe  said  defendant  then  and 
there  deUvered  the  s&me  to  the  said  J.  W. 
Cochran.  (4)  That  on  the  30th  day  of  Jan- 
uary^ 1912,  at  Salt  Lake  City,  Utah,  the  said 
3.  W.  Cocliran,  for  value  received,  indorsed 
the  same  to  the  plaintiff  company.  (5)  That 
on  tbe  6th  day  of  February.  1912,  the  said 
bill  of  exchange  was  presented  to  the  said 
Eisemann  Bros,  for  acceptance,  but  was  not 
by  them  accepted.  (6)  That  tbe  said  bill  of 
exchange  was  duly  protested .  tot  nonpay- 
ment, and  this  plaintiff  paid  as  costs  of  pro- 
testing the  some,  92.  (7)  That  notice  thereof 
was  duly  given  to  tbe  defendant  (8)  That 
the  defendant  has  not  paid  the  said  bill  of 
exchange,  nor  any  part  thereof,  except  the 
sum  of  138.40,  wliicb  amount  the  defendant 
should  be  credited  with  and  the  amount  de- 
ducted from  the  nuns  due  on  said  bUl  of  ex- 
change." Judgment  vna  roidered  for  tbe 
plaintiff  in  tbe  sum  of  ¥468.60.  The  defend- 
ant appeals. 

[1,  2]  The  prindpal  assignment  of  error  re- 
lates to  tbe  ruling  refusing  the  defendant's 
motion  for  a  nonsuit  At  tbe  conclusion  of 
the  plaintiff's :  evidence  the  defendant  Inter- 
posed the  motion  "on  the  grounds  that  the 
draft  sued  on  was  tbe  draft  of  Eisemann 
Bros,  and  not  the  draft  of  the  defendant, 
Jess  Goodfellow."  We  see  nothing  to  sup- 
port the  motion.  The  plaintiff's  evidence 
shows  that  in  due  course  of  business  Coch- 
ran, who  was  a  customer  and  a  depositor 
at  the  bank,  presented  and  Indorsed  the  draft 
at  the  bank  at  Salt  Lake  Ci^.  Tbe  bank 
gave  him  face  value  for  it,  f 250  in  cash  and ' 


a  credit  deposit  of  f2S0.  "nie  president  of 
the  bank  testified  that  be  knew  Eiaemasn 
Bros,  by  reputation,  and  from  general  repute 
also  knew  that  the  defendant  "was  a  pur- 
chaser of  wool  acting  for  them."  He  further 
testlfled:  "Mr.  Goodfellow  or  Elisemann  Bros, 
didn't  do  business  with  onr  bank,  but  I  bare 
probably  handled  a  g?eat  many  of  their 
drafts  before.  I  have  known  that  Mr.  Good- 
fellow was  the  agent  of  Eisemann  Bros,  for  a 
good  while,  and  I  relied  on  that  fact  when 
I  cashed  the  draft  I  had  known  he  was 
,  their  agent  for  some  time.  I  knew  Mr.  Good- 
fellow had  been  buying  wool  for  Eisemann 
Bros,  for  a  long  time,  and  if  it  had  been 
somebody  I  didn't  know  I  would  not  have 
cashed  the  draft  The  inducement  for  me  to 
purchase  the  draft  was  the  fact  that  Mr. 
Cochran  had  an  account  at  the  bank."  This 
but  shows  that  the  witness  knew  who  Good- 
fellow, the  drawer,  and  Eisemann  Bros.,  the 
drawee,  were,  and  that  the  one  was  a  gen- 
eral agent  of  the  other.  But  nothing,  except 
as  appears  from  the  face  of  the  draft  its^ 
was  made  to  appear  what  the  draft  was 
given  for,  or  on  whose  behalf,  or  for  whose 
benefit  it  was  drawn.  The  draft  on  Its  dee 
shows  it  to  be  Goodfellow's  and  not  Eisemann 
Bros.'  draft.  There  Is  nothing  to  show  that 
anyttiing  was  «ild  or  done,  or  to  indicate 
that  tile  bank  bad  any  knowledge  wbatevK 
that  tbe  draft  was  anything  otber  than  what 
It  on  Its  ttice  appears  to  be — Goodfellow's 
draft,  be  tbe  drawer,  and  EMsemann  Bros,  the 
drawee.  Though  tbe  hank  knew  Goodfellow 
was  a  wool  buyer  fOr  Eisemann  Bros.,  yet 
there  is  nothing  nnusoal  in  an  agent  dra^ng 
on  his  principal,  as  was  here  don& 

A  farther  assignment  Is  made  that  (he 
court  erred  *^  rendering  judgment  in  ftivor 
of  the  plaintiff  and  against  the  defendant 
tbe  same  being  contrary  to  law  and  the  evi- 
dence"  in  the  particular  "that  the  testimony" 
of  the  president  of  tbe  bank  referred  to  "wai 
to  the  effect  that  when  he  cashed  tbe  draft 
sned  upon  in  this  action  he  knew  the  defend- 
ant was  tbe  agent  of  Eisemann  Bros.,  and 
that  be  took  the  draft  and  cashed  it  as  the 
draft  of  Eisemann  Bros.,  and  not  as  the 
draft  of  the  defendant**  That  presents  notb- 
ing  bat  the  question  Just  considered.  No  as- 
signment is  made  assailing  the  flndtngs. 
They,  as  made,  support  the  judgment  The 
assignment  that  tbe  court  erred  in  rendering 
judgment  for  the  plaintiff  thns  presents  notii- 
Ing.  But  the  defendant's  evidence  does  not 
help  him.  He  testlfled  that  he  was  the  agent 
of  Eisemann  Bros.,  wool  buyers  at  Boston,  _ 
and  that  be  had  negotiations  with  Gocbran 
respecting  the  purchase  of  wool;  that  hs 
made  him  an  offer  which  Cochran  accepted, 
and  then,  as  he  testified,  drew  a  contract 
which  Cochran  signed  and  gave  him  an  ad- 
vance of  $500,  the  draft  sued  on.  The  con- 
tract signed  by  Cochran  was:  "I  have  sold  to 
Eisemann  Brothers  of  Boston,  Mass.,  wool  of 
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aboat  fifteen  hundred  li«ad  ot  my  own  sbe^" 
— atmut  10,000  ponnda,  14  cents  per  pound, 
etc  After  the  contract  was  Blgned  and  the 
draft  dellTsred.  Oochran  cave  Goodf allow  his, 
Cocbian's  address  "aa  No.  1400  Blajor  ATe- 
nne.  Salt  lake  City."  Ooodfiellow.  as  he  tes- 
tified, ooald  not  tbmaftor  find  Godiran,  and 
fbtmd  that  he  did  not  Uto  at  the  address 
Kiven  him.  He  therenpon  became  snsptdous 
of  the  tzansactUm  and  wired  SHarauum  Bros, 
not  to  pay  the  draft  But  nowhere  by  his 
evidence  does  he  show  any  notice  to  or 
knowledge  of  the  bank  as  to  these  negotla* 
tlons,  or  any  of  the  dienmstanoes  thereof. 

[S]  Anotha  assignment  relates  to  this: 
Neither  party  called  Oodiran  as  a  witness. 
The  oowt  therenpon,  on  his  own  motion, 
called  him  and  had  1dm  give  testimony.  It 
is  not  dalmed  that  the  testimony  so  given 
by  him  was  IrrtienuDt,  or  Immaterial,  ot  in- 
competent Bnt  at  the  condnslon  of  his  tea* 
tlmony  the  defendant  moved  that  It  be  strick- 
en "for  the  reason  that  it  was  not  offered 
by  either  the  plaintiff  or  the  defendant,  and 
is  not  a  part  of  the  proof  In  this  case"  The 
court  denied  the  motion.  The  ruling  is  com- 
plained of.  We  do  not  see  anything  to  that 

Let  the  Judgment  be  affirmed,  with  costs. 

UcCARTT,  0.  J.t  and  FRICE,  3.,  concur. 


SCHWAB  SAFE  &  LOCK  CO.  v.  SNOW. 
(No.  2692.) 

(Sapreme  Court  of  Utah.    April  17,  1914.) 

BaIJB  (I  2S*)^PCB0BASXS  FOB  £tESALB~AO- 
CEPTANCK  or  OBDBBS— FAII.URE  TO  DELIVXB 
— LlAniLITT. 

The  parties  haviiv  entered  into  an  agree- 
oient,  whereby  defendant  was  to  buy  and  reseU 
safes  made  by  plaintiff,  and  plaintiff  waa  to  sup- 
pi;  tbem  for  Buch  purpose,  and  make  prompt 
Bhipmenta  of  all  sold  and  ordered  by  defend- 
ant, and  plaintiff,  on  defendant  complaining 
of  delay  in  abippiog  safea  of  a  certain  style,  and 
asking  if  he  was  to  understand  it  would  be  use- 
less to  take  aoy  more  orders  for  ttiem.  having 
replied  that  it  wonld  endeavor  to  fill  bis  orders 
therefor  aa  Quickly  as  possible,  and,  on  orders 
being  aubeeqoently  made  therefor,  acknowledg- 
ed them,  and  stated  they  would  receive  Itai 
prompt  attoitioD,  and  that  shipmenta  wonld  be 
made  aa  soon  as  possible,  there  was  an  onqoall- 
fied  acceptance  of  tlie  orders,  making  it  Uable 
to  defendant  for  his  loss  of  profits  on  sales,  be- 
cause of  its  failure  to  make  the  shipments. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  44-48;  Dec.  Dig.  i  23.*] 

Appeal  from  District  Court,  Salt  Lalie 
County ;  F.  C  Loofbonrow,  Judge. 

Action  by  the  Schwab  Safe  &  Lock  Com- 
pany against  O.  G.  Snow.  Prom  a  Judg- 
ment granting  a  nonsuit  on  defendant's  conn- 
terdaim,  he  appeals.  Reversed  and  remand- 
ed for  new  trial. 

Hutchinson  ft  Bncher,  of  Salt  Lake  Cttty, 
for  appellant  Stephens,  Smith  &  Porter,  of 
Salt  Lake  City,  for  respondent 


BTBAUP,  J.  The  plaintiff  sued  to  recov^ 
a  money  Judgmuit  on  a  blanket  charge  "for 
goods,  wares  and  merchandise  sold  and  de- 
livered," of  which  It  alleged  a  balance  of 
$661.72  remained  due  and  unpaid.  The  de- 
fendant denied  the  indebtedness,  and  pleaded 
counterclaims.  The  case  was  tried  to  the 
court  The  issues  tried  relate  to  those  pre- 
sented by  the  counterclaims.  As  to  them 
the  court  granted  a  nonsuit  and  then  ren- 
dered a  Judgment  for  the  ndaindff  in  the  sum 
of  $561.72.  The  defendant  appeals.  The 
principal  aaslgnment  Involvee  a  review  of  the 
ruling  granting  the  nonsuit  'Bxe  relation 
of  the  parties  and  the  real  transactions 
between  them  are  shown  by  a  somewhat 
vtrinminous  coneqpondeBjC&  We  can  but 
give  a  nbstance  of  socb  parts  of  it  as  are 
deemed  by  us  the  most  important 

In  brief,  the  case  is  this:  In  April,  1900^ 
the  defendant,  residing  in  Salt  Lake  City* 
wrote  the  plaintiff,  residing  in  Lafayette, 
Ind.,  where  it  was  engaged  In  mannfftctnr* 
lag  and  aeUlng  safes,  that  one  of  its  agents 
had  conferred  with  Um  and  was  anxious  to 
Interest  him  in  the  safe  tmalness.  He  stat- 
ed that  if  he  went  Into  the  busbiess,  "it 
would  be  with  a  view  of  putting  a  few  flrst- 
dasB  agents  in  the  field  and  pushing  the 
buslnesB,  and,  u  traveling  etpenses  are  high 
in  the  west*'  levoested  "tike  very  best  prices 
for  ^spot  cadi* " ;  and  farther  requecrted  cata- 
logues and  indoe  lists  qnotlng  "your  very 
best  prices  on  the  various  kinds  of  sates." 
The  plalniiff  replied:  "If  you  are  indined 
to  hondle  om*  Nne  of  tafet  maktnff  w  tome 
good  gales,  we  have  no  objection  in  fur- 
nlshing  catalogues  and  price  lists  quoting  yon 
our  *spot  cash'  with  order  prices."  '  A  prtee 
list  was  Indosed,  and  catalogues  sent  show- 
ing some  20  different  grades  of  safes  and 
price  lists  of  each.  Further  correspondence 
followed,  In  pursuance  of  which  the  defend- 
ant appointed  agents  and  sent  Ihem  out  to 
solicit  orders.  Contracts  of  sale  were  made 
between  the  defendant  and  the  purchasers. 
The  orders  were  sent  to  the  plaintiff,  who 
acknowledged  receipt  of  them,  and  made 
shipments  direct  to  the  purchasers,  but 
charged  the  safes  to  the  defendant 

In  May,  1906,  after  several  orders  had 
been  received  and  acknowledged  by  the  plain- 
tiff, and  some  delay  in  shipments  experi- 
enced, the  defendant  wrote  the  plalntlfT: 
"Who*  /  do  wonf,  iMieever,  is  prompt  de- 
livery, and  if  that  cannot  be  done  1  do  not 
care  to  sell  any  of  them.  I  naturally  sup- 
posed that  your  Co.  kept  them  on  band 
ready  for  shipment  as  soon  as  ordered  and 
paid  for.  The  reason  of  making  this  remark 
is  owing  to  the  fact  that  In  your  answer  to 
my  order  you  simply  say  yon  have  'entered 
the  order,*  bnt  say  nothing  about  when  the 
safes  will  be  shipped,  so  for  that  reasuu  I  am 
at  a  loss  to  know  whether  you  have  them  on 
band,  or  whether  I  will  have  to  wait  till  you 
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make  them.  Yon  will  appreciate  the  necessity 
of  prompt  delivery  when  your  attention  Is 
called  to  the  fact  that  I  hare  to  advance  the 
agents  their  expense  and  part  of  their  com- 
mlssion,  and  then  have  to  advance  the  money 
to  buy  the  safes,  and  then  allow  the  pur^ 
chasers  to  pay  In  small  monthly  install- 
ments after  the  safe  has  been  delivaed, 
whereby,  you  can  readily  see,  a  good  deal 
of  money  will  necessarily  be  tied  up  In  the 
tnudness  anyway,  and  If  I  am  obliged  to  wait 
for  the  safes  to  be  made  after  I  have  paid 
for  them,  then  in  that  event  there  Is  not 
enough  margin  In  the  proposition  to  induce 
me  to  handle  them.  Please  advise  me  on 
this  point  by  return  mall." 

To  this  the  plaintiff  replied:  "We  can 
make  prompt  ahipments,  bnt  yon  must  un- 
derstand that  safes  must  be  lettered  and 
varnished,  which  wlU  consume  a  few  days, 
especially  as  the  varnish  must  be  thoroughly 
dried  before  shipping  In  order  to  avoid'  the 
packing  from  adhering  to  the  safes.  We 
sometimes  are  ehort  in  some  sizes,  and  conse- 
quently your  orders  are  delayed  for  this  rea- 
son, but  we  aim  to  carry  all  sizes  In  stock 
and  make  prompt  shipments.  We  a*$ure 
vou  that  no  other  tafe  manufaotvrera  can 
make  prompter  tMpmentg  than  ice  do,  and 
you  will  be  convinced  tliat  our  dealings  with 
you  are  receiving  our  best  atteotlOD,  when 
we  have  proceeded  any  great  extent  wltti 
yon  in  a  business  way." 

The  defendant  continued  to  take  orders, 
sending  them  to  the  plaintiff,  who  a<^owl- 
edged  receipt  of  them,  and  made  shlpmoits 
accordingly. 

In  September,  1906,  the  defendant  wrote 
the  plaintiff  that  he  bad  been  in  the  busl- 
nesB  long  enough  to  satisfy  him  that  by 
pushing  It  he  could  make  a  success  of  it,  and 
asked  that  he  be  glvm  "an  agency  contract" 
covering  a  designated  territory — Utah,  Idaho, 
Montana,  WsBhlngton,  Oregon,  Nevada,  and 
Arizona — and  stated  that,  if  protected  In 
such  territory,  he  could  "appoint  as  many 
agents  as  the  business  will  Justify,  and 
when  they  travel  and  canvass  the  various 
places  I  will  eventually  get  some  benefit  out 
of  the  advertising  they  do  from  time  to 
time,  and  of  courae,  that  will  also  benefit  yon 
as  well.  You  will  undoubtedly  concede  the 
fact  that  It  reanlres  a  great  deal  more  and 
harder  work  to  Introduce  an  unknown  com- 
modity Into  any  community  than  It  requires 
to  sell  an  article  well  and  favorably  known 
throughout  the  country.  Therefore  it  would 
not  be  the  fair  thing  for  me  to  work  and 
spend  a  great  deal  of  money  In  building  up  a 
trad^  and,  when  I  get  it  well  upon  the  high- 
way of  success,  then  allow  others  to  Invade 
my  territory  and  thus  reap  the  benefit  of  the 
means  and  time  I  have  VBeot  In  introdactng 
the  proposition  therein.  •  *  •  Uy  plan 
would  be  to  establish  an  agency  of  live,  ac- 
tive, and  energetic  men,  capable  of  get- 
ting business,  so  as  to  make  it  interesting  as 
wdl  w  piofitable  to  aU  itartlea  concerned. 


It  may  not  be  amlas  to  say  that  I  have  had  a 
great  deal  of  actual  experience  in  handling 
agents  In  different  Uses  of  trade,  so  that 
is  not  at  all  new  experlenoe  to  mo  wo  far  as 

that  Is  concerned." 

To  this'  the  plaintiff  replied:  "If  ycm  otm- 
tinue  to  send  us  your  business,  we  tiave  bera 
receiving  In  the  past,  we  do  not  see  why  you 
should  not  go  ahead  and  continue  to  build 
up  yonr  business,  at  we  surety  vtU  ffive  you 
all  the  protection  poaHltle.  We  have  several 
hardware  dealers  represratlng  us  in  one  or 
two  of  the  states  you  named,  but  we  do  not 
believe  they  would  Interfere  with  your  bnal- 
ness  in  the  least.  We  have  had  several  In- 
quiries from  your  dty,  but  as  long  aa  you 
can  handle  our  goods  and  give  satisfaction 
we  do  not  see  why  any  diange  should  take 
plao&  Your  orders  are  being  shaped  ont 
as  quickly  as  possible,  our  factory  being 
very  much  congested  with  orders  at  this 
season  of  the  year,  to  say  nothing  about 
our  b^ng  imable  to  get  some  material  from 
the  eastern  markets,  which  has  been  some- 
what of  a  hindrance  to  us  in  filling  orden. 
We  now  have  a  pood  mpply  of  everytMng 
necetsary  for  tafe  manufacturinif,  and  if  you 
can  keep  your  orders  coming  in  regvlairly, 
toe  loiU  iuoceed  in  getUnp  them  out  with 
very  Uttle  delay." 

Thus  the  defendant  in  the  territory  named 
continued  with  his  agents  in  the  field  selling 
safes,  and  sending  In  the  orders  to  the  plain- 
tiff to  be  flUed. 

In  December,  1906,  the  plaintiff  wrote  the 
defendant  that  one  from  Montana  wrote  it 
"for  a  price  on  our  safes,  and  we  referred 
him  to  you  a»  our  representative  in  that  ter- 
ritory,  and  we  would  suggest  that  you  write 
him,  and,  if  he  wishes  to  sell  safes  as  a 
dealer,  would  suggest  that  yon  quote  him  as 
low  a  price  aa  possible  so  he  can  teaUze  a 
profit" 

It  was  further  testified  to  by  the  defend- 
ant that  he  had  about  eight  agents  traveling 
and  selling  safes  In  Utah  and  in  the  other 
named  states,  and  that  he  sold  about  200 
safes,  whifdi  had  been  shipped  to  the  pur- 
chasers by  the  plaintiff  on  sales  made  by 
him  and  upon  his  orders  sent  to  it 

After  the  d^endant  had  been  engaged  in 
the  buriness  for  something  over  a  year,  a 
controversy  arose  between  him  and  the  plain- 
tiff as  to  the  plaintiff's  delay  in  making  stilp- 
ments  of  fiafea  sold  by  him  and  orders  seat 
to  it  especially  with  respect  to  the  grade  or 
kind  of  safe  known  as  No.  80.  In  some  in- 
stances there  were  delays  of  more  than  five 
months.  Purchasers  complained  of  the  de- 
lay, and  in  some  Instances  th^  ordon  were 
canceled.  Considerable  oonespondenee  pass- 
ed between  the  plalntUt  and  the  defendant 
with  respect  to  this. 

In  May,  1007,  the  defendant  wrote  the 
plaintiff:  "When  we  wrote  for  infoimatioa 
as  to  when  the  sMpments  would  be  made  we 
were  in  hopes  of  getting  Bome  definite  in- 
fbnnatlon  regarding  thg  matter,  but  most 
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confess  that  w*  arc  about  aa  much  In  the 
dark  as  we  wn  before  the  Inquiry  was 
made,  for  we  don't  know  whether  It  takes  a 
year  to  make  pattema  or  whether  a  month, 
week,  or  a  day,  we  really  hope,  bowever, 
that  It  doD't  require  much  time  to  make  them, 
for  we  bare  recently  sent  you  sereral  orders 
for  the  same  kind  of  a  safe  as  the  Stewart 
Ab  to  ambstltnting  other  kinds  for  the  No. 
9Vm,  mm  sony  to  have  to  say  that  It  would 
be  impossible  to  do  that,  as  they  are  desired 
for  special  purposes  In  every  Instance  when 
ordered.  Are  we  to  understand  that  It  will 
be  useless  to  take  auy  more  orders  for  the 
Na  80?  And  does  that  also  apply  with  equal 
force  to  Nos.  110,  130,  and  160?  As  It  costs 
s  good  deal  of  hard  cash  outlay  In  getting 
orders,  you  will  readily  concede  that  we  are 
certainly  entitled  to  know  what  the  reasou- 
«ble  prospects  are  for  having  the  orders  filled 
within  a  reasonable  time.  Therefore  please 
Slve  definite  information  as  to  what  num- 
bers we  ought  to  dlscontlnoe  to  get  orders 
for.  If  any." 

The  plaintiff  replied:  '^t  takes  more  time 
to  get  ont  new  patterns  than  you  have  any 
Idea;  esjwcially  when  you  are  about  five 
hundred  orders  behind  aU  the  time.  We  wlU 
endeavor  to  fill  your  orders  on  No.  80  aafb 
as  qidckly  as  possible,  but  we  will  have  to 
build  fliem  entirely  by  hand." 

Later  In  that  mcmth  the  plaintiff  wrote 
the  defendant:  "We  would  ask  yon  to  re- 
frain from  taking  orders  for  No.  80  safes 
as  mucli  as  possibly  as  we  are  not  in  a  pral- 
tion  to  furnish  Uiem,  only  on  long  time  de- 
Uvery.**  But  within  a  tew  days  after  that 
the  plaintiff  In  acknowledging  receipts  of  or- 
ders  for  No.  80  safes,  stated:  "We  win  en- 
deavor to  fiU  your  orders  for  No.  80  safes 
as  quickly  as  possible."  Still  later  In  that 
mtnitta,  referring  to.  farther  ordoB  sent  It  by 
tbe  defendant,  the  plaintiff  wrote  him:  "It 
is  a  question  of  Jnst  when  we  can  fill  your 
order  for  a  Na  80  safe,  but  we  would  ad- 
vise Qiat  you  bold  off  your  customer  as  long 
ss  posslUe,  and  If  we  can  make  shipment  all 
right  and  well.  We  dislike  very  mudi  to 
cancel  this  order,  and  will  do  the  brat  we 
can  towards  making  shipment"  But  in 
June  foUovplng,  again  acknowledging  receipt 
of  three  orders  for  No.  80  safes,  the  plain- 
tiff wrote  tlie  defendant  that  the  orders 
"have  been  entered  for  prompt  attention, 
thlpments  moving  at  earliest  date  possible." 

So  the  defendant  continued  in  the  business, 
as  before,  selling-  safes,  among  them  No.  80, 
sod  sent  In  his  orders  to  the  plaintiff,  all  of 
which  were  acknowledged  by  It,  with  state- 
mentB  to  the  effect  that  the  orders  had  been 
entered,  would  receive  prompt  attention,  and 
ttkat  the  shipments .  would  be  made  aa  soon 
u  possible.  Delays,  however,  continued  in 
the  shipments,  complaints  made  by  parchas- 
«n  of  nondeliveries,  and  In  some  instances 
tbe  plaintiff  canceled  orders  theretofore  re- 
olvsd  and  acknowledged  by  U  for  No.  fiO 


safes.  In  Blarcb,  1908.  the  defendant  wrote 
the  plaintiff:  "When  will  you  be  able  to  fur- 
nish any  No.  80  safes?"  The  plaintiff  re- 
plied: "In  regard  to  No.  80  safes,  desire  to 
say  that  we  have  a  new  pattun  in  process 
of  construction,  and  for  the  present  we  can 
fornix  you  lUwnt  chm  per  week.  It  will  not 
be  long  before  we  can  furnish  you  with  pny 
quantity  of  these  safes  you  can  use" 

The  defendant  sold  10  No.  80  safes,  one 
110,  and  one  160,  orders  for  which  had  beim 
sent  to  the  plaintiff  and  acknowledged  by  It, 
but  of  which  shipments  were  not  made  or 
delayed,  and  the  orders  canceled.  Because 
of  the  plaintiff's  failure  and  delay  In  mak- 
ing shipments,  the  defendant,  in  the  summer 
of  1908,  ceased  to  do  business  with  it  He 
then  owed  the  plaintiff  a  balance  unpaid  on 
sates  which  had  been  sold  and  delivered 
amounting  to  $061.A2.  The  subject-matter 
of  his  counterclaims  relates  to  his  loss  of 
profits  as  to  sales  made  by  him  of  the  13 
safes  referred  to  and  which  the  plaintiff  fail- 
ed to  deliver. 

Th»  court  considered  the  transactions  and 
the  rights  of  the  defendant  from  the  view- 
point of  whether  the  orders  snt  the  plain- 
tiff and  leoetved  by  it  with  reqiect  to  the 
bsUbs  sold  by  the  defendant,  and  not  deliver^ 
ed  by  the  plaintiff,  eonstitotod,  as  between 
Oma,  ctmtracts  oi  sale.  The  court  held  they 
did  not;  because  of  an  insufficient  acceptance 
of  tha  orders  by  the  plaintiff;  that  its  ac- 
OBptanoe»~-yoar  orders  received;  have  been 
entusd ;  will  rsc^ve  prompt  attottlon ;  shliH 
mmts  will  be  made  aa  soon  as  possit^e— 
were  not  saffldenOy  qpedflc  and  direct  to 
eonstltote  In  law  an  nnqnalifled  aco^ntsncfc 
We  think  tlie  court  erred  In  that 

Under  the  drcumstances  disdoaed  and  the 
shown  ration  between  the  parties,  the  de- 
fendant's sending  in  the  orders  and  tlie  plain- 
tiff's acknowledging  receipt  oC  them,  stating 
they  had  been  entwed,  wouM  recrive  prompt 
attrition,  and  that  shipments  would  be  made 
as  soon  aa  possible,  soffldaitly  show  an  ac- 
ceptance. In  the  next  place,  we  think  tbe 
rights  of  flie  defepdant  are  to  be  considered 
and  measured  from  a  broader  viewpoint 
The  relation  of  the  parttes  la  sbown  to  be 
smnething  mote  Ouax  that  ot  a  mere  vendor 
and  vendee.  A  relation  Is  shown  whereby 
the  defendant  undertook  to  buy  and  resell 
plaintiff's  safes,  and  the  plaintiff  to  furnish 
and  supply  them  fOr  that  purpose.  One 
thing  was  very  clearly  understood  between 
them,  when  the  defendant  entered  upon  the 
business,  thst  tbe  plaintiff  was  to  make 
prompt  shipments  and  deliveries  of  all  safes 
sold  and  ordered  by  blm.  The  necessl^  of 
that  was  fully  explained  to  the  plaintiff.  It 
In  clear  terms  promised  to  make  prompt 
shipments,  and  assured  the  defendant  that 
it  could  do  so.  That  promise  applied  to  all 
safes  listed,  inclndlng  safe  No.  80.  True, 
after  the  defendant  bad  entered  upon  the 
burinen  and  bad  bis  agoita  in  tbe  fleU^  tba 
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plaintiff  iCQueeted  the  defendant  to  refrain 
EB  mncli  as  possible  from  taking  orders  as  to 
safes  Nq.  80,  and  to  hold  off  his  customers 
as  long  as  possible ;  bot  It  at  no  time  direct- 
ed blm  not  to  take  orders  for  that  safe. 
When  the  defendant  wrote  the  plaintiff  in 
Ma7i  1907:  "Are  we  to  understand  that  it 
will  be  useless  to  take  any  more  orders  for 
the  No.  80,  and  does  that  also  apply  to  Nos. 
110, 130,  and  160?  *  *  •  Give  ua  definite 
Information  as  to  what  numbers  we  ought 
to  discontinue  to  get  orders  for,  if  any" — 
the  plaintiff  replied,  "We  will  endearor  to 
fill  your  orders  on  No.  80  as  quickly  as  pos- 
sible." And,  when  It  thereafter  received  or- 
ders for  safes  No.  80,  it  did  not  decline  to 
accept  them,  but  acknowledged  receipt  of 
them,  stated  that  they  would  receive  its 
prompt  attention,  and  that  shipments  would 
be  made  as  soon  as  possible.  Because  of  its 
failure  to  make  the  shlpm^ts  the  defendant, 
as  to  those  sales,  lost  his  profits. 

We  think  the  case  comes  within  the  prin- 
ciples announced  in  Jordan,  Marsh  &  Co.  t. 
Patterson  Co.,  67  Conn.  4T8,  86  Atl.  S21, 
Crane  v.  Barron.  118  App.  Div.  196, 100  N.  T. 
Supp.  937,  Mauler  v.  AppUng,  112  Ala.  663, 
20  South.  978,  Parlln  ft  Orendorff  Co.  t. 
Boatman,  84  Mo.  App.  67,  Jenness  r.  Mt 
Hope  Iron  Co.,  G3  Me.  20;  and  we  are  of 
the  opinion  that  the  defendant,  as  to  his 
counterclaims,  adduced  sufficient  evldenoe  to 
make  a  prima  facie  case;  and  hence  the  court 
erred  in  granting  the  nonsuit.  The  defend- 
ant, on  his  coanter<^lms,  is  entitled  to  a 
trial  on  the  merits.   He  has  not  had  that 

The  judgment  is  reTeraed,  and  the  cause 
remanded  for  a  new  trial ;  ooats  to  the  ap- 
pellant 

McCABTX,  O.  J.,  and  FBICE,  concur. 


JUAB  COUNTS  T.  BAILBT  et  al.  (No.  2S9S.) 

(Supreme  Conrt  of  Utah.    AprU  25,  1914.) 
Mandaicus  (S  16*)  — Deixnsbs  — Apfobtion- 

HENT  OF  TAX— StATB  BoaBD  OP  EQUALIZA- 
TION— Heabino — ^TlMB. 

Comp.  Laws  1907.  f  2666.  as  amended  by 
Laws  1900,  c.  63,  requires  every  mining  cor- 
poration to  file  a  statement  of  tne  gross  yield 
durioK  the  year  with  the  State  Board  of  Equal- 
iiation  on  or  before  the  second  Monday  of  Feb- 
ruary. Section  2560,  as  amended  by  Laws 
1909,  c.  6S.  requires  the  board  to  aBsesa  the 
actaal  value  of  such  proceeds,  authorizing  the 
owner  at  any  time  between  the  third  Monday 
in  May  and  the  third  Monday  in  June  to  apply 
to  have  the  assessment  corrected,  after  which 
the  board  is  required  to  apportion  the  aasess- 
ment  to  the  several  counties  in  which  the  min- 
ing claims  are  located.  Section  2561.  as  amend- 
ed by  Laws  1909,  c.  63,  provides  that  the  board 
on  or  before  the  fourth  Monday  in  Jane  shall 
transmit  to  tbe  county  auditor  of  each  county 
to  which  an  apportionment  is  made  a  statement 
of  tbe  property  assessed  and  tbe  assessed  value 
of  the  same  as  fixed  and  apportioned  to  tbe 
county,  wfaldi  is  to  be  apportioned  by  the  county 
board,  etc.  Beld  that,  where  a  minuig  company 
incorrectly  reported  to  the  State  Board  of 
Equalization  the  gross  yield  of  certain  mines  aa 


located  in  U.  county  when  they  were  largely  lo- 
cated in  plaintiff  county,  and  under  such  re- 
port the  assessed  valuation  was  apportioned 
to  U.  county,  plaintiff,  after  such  apportion- 
meet  and  the  rate  of  taxation  had  been  fixed  ia 
accordance  therewith,  and  all  levies  had  been 
completed,  could  not  maintain  mandamus  to 
compel  the  State  Board  of  Equalization  to  grant 
a  bearing  and  reapportion  the  assessed  value  of 
snch  mining  property  to  plaintiff  county. 

[Ed.  Note. — For  other  caaea,  see  Mandamus, 
Cent  Dig.  H  47,  49;  Dec  Dig.  S  16.  *3 

Application  for  writ  of  mandamus  by  Juab 
County  against  William  Bailey  and  others, 
constituting  tbe  State  Board  of  Eqnalisation. 
Writ  denied. 

Powers,  Marloneaux,  Btott  &  McKlnney,  of 
Salt  Lake  CltTi  for  pTwlntiff.  A.  B.  Barney 
Atty.  Gen.,  and  E.  V.  Hlggina  and  G.  A.  Iver- 
son,  Aast  Attys.  Gen.,  tor  defendants. 

FBICE«  J.  The  plaintiff,  Juab  oounty,  fil- 
ed an  original  application  to  this  court  for  a 
writ  of  mandate  directed  to  the  defendant 
William  Bailey,  Harden  Bennlon,  Jotui  Wat- 
son and  Amos  S.  Gabbott.  "aa  the  State  Board 
of  Equalization  of  Utah,"  to  require  said 
board  to  give  the  plaintiff  an  opportunity  to 
present  evidence  to  it  and  to  grant  It  a  hear- 
ing with  respect  to  tbe  apportionment  of 
the  net  proceeds  derived  from  what  is  known 
as  the  Iron  Blossom  mine,  situate  in  both 
Juab  and  Utah  counties  In  this  state,  owned 
by  the  Iron  Blossom  Consolidated  Mining 
Company.    The  board  interposed  a  general 
demurrer  to  the  application.    The  appor- 
tionment of  the  net  proceeds  derived  from 
said  mine  was  made  by  said  board  pursuant 
to  the  following  provisions  of  our  statutes: 
Comp.  Laws  1907,  S  2566,  aa  amended  by 
Laws  Utah  1909,  p.  99,  in  substance  provides 
that  every  person  or  corporation  engaged  in 
metal  mining  "must  each  year  make  out  s 
statement  of  the  gross  yield  of  the  above- 
named  metals  or  minerals  from  each  mine 
owned  or  worked  by  such  person,  conwra- 
tlon  or  association  during  the  year  next  pre- 
ceding the  first  Monday  In  January  and  tbe 
value  thereof."  Tbe  statement  must  be  ver- 
ified and  must  be  filed  with  the  Board  of 
Equalization  "on  or  before  tbe  second  Mon- 
day In  February  In  each  year."  Any  mining 
company  or  person  who  falls  to  furnish  the 
statement  within  the  time  and  in  the  manner 
prescribed  by  the  statute  is  subject  to  pan- 
ishment  Section  2560,  as  amended  as  afore- 
said, in  part  provides  that  the  State  Board 
of  Equalization  must  meet  on  the  first  Mon- 
day in  March  and  continue  In  open  session 
until  the  first  Monday  In  May  "and  later  if 
the  business  of  the  board  requires  It"  At 
sach  meeting  the  board  must  "assess  at  t&elr 
actual  value  at  12  o'clock  m.  on  the  first 
day  of  January  of  each  year   •    •    •  the 
net  actual  proceeds  of  all  mines  or  mining 
claims."    All  property  must  be  assessed  1° 
the  name  of  the  owner  and  "as  soon  as 
such  assessment  Is  completed  a  copy  of  tbe 
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same  miMt  be  tuznlabad  to  the  owner.  On 
cbe  third  Monday  In  May  tbe  board  sball 
again  reoonrene  In  open  sesaUm   •   *  * 
and  conttnne  in  session  sot  later  than  tbe 
third  Monday  In  Jime  and  at  uld  ooBglon  the 
owner  ot  any  property  aasesaed  by  said  Board 
of  EaoaUsatlon  may  axvly  to  have  the  same 
corrected  In  any  particular  and  tbe  board 
may  correct  and  ln<»eaae  m  lower  tbe  ■wcw 
ment  made  by  It"    Aftw  all  appUeatknu 
tor  correctionB  are  disposed  ot,  the  board 
moat  apportion  the  aesenmoit  made  by  it 
to  the  aerexal  conntiee  as  directed.  With  re- 
gard to  the  apportionment  ot  the  net  pro- 
ceeds, the  statute  provides^  "The  net  proceeds 
of  all  mines  and  mlalng  daims  shall  be  ap- 
portioned respectlrely  to  tbe  comities  in 
vhlcb  tbe  mines  or  mining  dalms  assesnd 
for  tlw  same  are  sftnatek"   Section  2601,  as 
ameoded,  prorldes,  "The  State  Board  of 
EawtUntlon  shall,  baCore  the  fMrtb  Moo- 
day  in  Jane,  transmit  by  mall  to  Uw  oonnty 
aDditor  of  eacli  conn^  to  which  sndi  appor- 
ttonment  has  been  made  a  statement  Show- 
tag  tbe  property  assessed  and  the  aaiesssd 
Tslne  of  tbe  same  as  flxed  and  apportioned 
to  tbe  oonnty."   Upon  reeeb^  of  the  state- 
ment tbe  county  auditor  is  required  to  at- 
ter  tile  same  in  the  "aaseBsment  book  or  roll 
as  aforesaid  wbicb  shows  the  total  value  of 
all  property  for  taxation  <tf  the  county."  The 
county  commissioners,  acting  as  a  board  of 
•qnaUsatlQn  tor  tbe  county,  after  the  receipt 
ef  tlie  statement  from  tlie  comity  auditor, 
most  anmrtlon  the  property  aasrased  "to  tbe 
■sveral  dty,  town,  school,  road,  or  other  lea- 
rnt taxing  district  in  the  connty,"  In  accord- 
ance with  the  proTisiMis  of  tbe  statute.  Sec- 
tion 2563  proTldes,  "If  the  owner  ot  any 
pn^ty  assessed  by  tbe  State  Board  of 
Bqoallzatlon  la  dlsaatlefled  with  the  as«MS- 
ment  made  by  such  board  sucb  owner  m&y, 
between  tbe  third  Monday  in  May  and  the 
second  Monday  In  June,  apply  to  the  board 
to  have  the  same  corrected  In  any  particular 
and  the  board  may  correct  and  Increase  or 
lower  tlie  assessment  made  by  It  so  as  to 
equalize  the  same  with  the  amount  of  other 
property  in  tbe  state."    Section  25S4  pn- 
Kribes  specially  the  powers  and  duties  con- 
ferred and  imposed  upon  the  State  Board  of 
Bdoalization.    One  of  the  duties  Imposed  Is 
diat  the  t>oard  shall  transmit  "on  or  before 
the  fourth  Monday  In  June  to  the  county 
auditor  of  each  county"  the  apportionment 
of  tbe  assessment  made  by  the  board. 

We  have  thus  stated  the  powers  and  du- 
ties of  the  State  Board  of  Equalization  with 
Kspect  to  the  assessment  and  apportion- 
nent  of  property  as  well  as  may  be  in  a 
seQeral  statement  Tbe  said  board,  after 
bsTlog  complied  with  the  foregoing  provl- 
■loDs,  must,  before  the  last  Monday  of  July 
of  each  year,  determine  the  rate  of  tbe  state 
tu  to  be  levied  and  collected.  Inunedlate- 
l7  after  sncb  rate  Is  determined,  the  board 
ttut  transmit  the  rate  agreed  upon  to  the 


county  auditor  of  each  coun^  and  also  to  the 
State  Auditor.  The  county  commisstonen 
ot  each  county  "must,  betwem  the  first  Mon- 
day in  Jnly  and  the  sooond  Monday  ot  Au- 
gust ot  each  ysar,  fix  the  rate  of  eounty 
tax."  It  wlU  thus  bs  seen  that  it  is  abso- 
lutely necessary  that  the  asseesmrat,  equali- 
sation, and  apportionment  of  all  property  be 
completed  wltbln  a  owtaih  period  of  time 
wUch  is  prescribed  by  tbe  statute  for  tbe 
reason  that  tlie  rate  ot  taxation  can  only  be 
determined  and  tbe  lerles  made  for  the  pur- 
pose of  raising  the  necessary  revennes  after 
the  valuation  and  aroortlmimenta  are  finally 
determined  and  certified.  Tlie  plaintiff  in 
Its  aiqplicatlon,  however,  alleges  that  in  mak- 
ing Us  report  to  the  State  Board  ot  Eqnalt- 
satton  the  Iron  Blossom  Consolidated  Mining 
Company  did  not  truthfully  state  the  facts  • 
with  regard  to  the  county  from  which  tbe 
ores  producing  the  net  proceeds  which  were 
reported  for  assessment  were  taken.  It  Is 
contended  that  the  ores  from  which  the  net 
proceeds  were  derived  were  taken  from  min- 
ing daims  sitoato  in  Jnab  county,  but  that 
notwithstanding  that  tact  such  mining  com- 
pany reported  that  the  same  were  taken 
from  Utah  county,  and  that  the  said  Board 
of  Bqualisatlon  adopted  the  report  of  said 
mining  company  and  thus  apportioned  said 
net  proceeds,  or  at  least  a  very  large  portion 
thereof,  to  Utah  oonnty,  when  tbe  same 
should  have  been  apportioned  to  Juab  coun- 
ty, the  plalntlfl  herdn.  The  plalntUt  county  is 
therefor^  It  Is  contended,  derived  of  a  large 
amount  of  property  for  taxation.  Plaintiff 
also  alleges  in  its  application  for  a  writ  that 
It  was  not  aware  ot  the  fact  that  the  mining 
company  had  made  the  report  as  aforesaid 
until  the  lat  day  of  November,  1913,  where- 
upon it,  on  the  14th  day  of  that  month,  the 
day  before  the  tax  became  delinquent,  made 
an  application  to  the  State  Board  of  Equali- 
zation to  grant  it  a  hearing  and  to  allow  It  to 
produce  evidence  to  prove  that  a  specified 
amount  of  the  net  proceeds  reported  by  said 
mining  company  should  be  apportioned  to  the 
plaintiff  county  and  not  to  Utah  county  as 
was  done  by  said  board.  The  foregoing  fact 
Is  alleged  notwithstanding  the  fact  that  It 
is  not  denied  that  the  apportionment  as 
made  by  the  State  Board  of  Equalization  was 
In  fact  transmitted  to  the  proper  officer  of 
the  plaintiff  county  in  June  as  required  by 
the  statute.  The  State  Board  of  Equallza- 
tlou  refused  to  grant  plaintiff  its  request, 
and  hence  this  application. 

We  shall  assume,  without  deciding  and 
without  expressing  an  opinion  either  way 
upon  the  question,  that  the  State  Board  of ' 
Equalization  has  the  authority  to  grant  a 
hearing  for  the  purposes  stated  in  the  ap- 
plication when  such  application  is  made  to 
said  board  at  any  time  before  the  apportion-, 
ment  on  the  net  proceeds  of  mines  is  trans- 
mitted to  the  several  counties  as  required 
by  the  statute.  Ttm  question  involved  and  to 
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be  dedded  now,  bowew,  la:  Can  tbls  eomt 
b7  wzlt  of  mandate  coerce  said  board  to 
grant  a  bearlngt  for  ttae  paipoaes  atoreaatd 
after  the  appordonmenta  bare  been  made^ 
the  rate  of  taxatloa  fixed  In  accordance  with 
such  apporttonmenta,  and  all  levies  hare 
been  made  pnnnant  thereto?  Plaintiff  al- 
lies that  it  faaa  a  legal  right  to  have  ap- 
portlmed  to  It  all  the  net  proceeds  derived 
from  all  mines  and  mining  claims  which  are 
sltoated  in  Jaab  connty,  and  hence  it  is  the 
duty  the  State  Board  of  Equalisation  to 
make  the  apportionment  to  said  county  as 
the  law  TCQulres  and  not  In  accordance  with 
the  incorrect  report  made  the  mining 
company.  It  is  farther  alleged  tiiat  the  stat- 
nte  Oxea  no  time  wlUiin  which  a  protest  may 
be  made  or  a  hearing  had,  nor  does  it  pro- 
vide for  any  notice  to  he  given  to  any  county 
of  the  ffllng  of  a  statement  by  the  mliUng 
cmnpany.  It  la  also  urged  that  flie  plaintiff 
had  no  knowledi^  of  the  falsity  of  tlie  state- 
ment filed  by  the  mining  company  until  No- 
vember Isti  at  which  time  all  the  apportion- 
ments had  been  made  and  the  rate  of  tax- 
ation had  been  determined.  Of  coarse,  all 
the  foregoing  allegattons,  If  material*  are 
admitted  by  the  general  demurrer.  But  even 
though  they  be  admitted,  does  the  conclusion 
that  plaintiff  la  now  entitled  to  a  bearing  up- 
on the  question  necessarily  follow?  We  think 
not.  The  plaintiff  coun^  was  charged  with 
knowledge  respecting  the  provisions  of  the 
statute  the  same  as  every  one  else  Is  charg- 
ed with  knowledge  thereof.  It  therefore 
knew  that  the  mining  company  must  report 
the  net  proceeds  of  its  mine  to  the  State 
Board  of  Equalization  within  the  time  fixed 
by  the  statute  and  that  the  board  would 
within  a  certain  time  also  fixed  by  the  same 
statute  have  to  apportion  said  net  proceeds 
either  to  Utah  county  or  to  the  plaintiff. 

We  are  of  the  opinion  therefore  that,  If 
plaintiff  desired  to  assail  the  correctness  of 
the  report  made  by  the  mining  company,  it 
was  required  to  do  so  at  some  time  before 
the  apportionment  was  finally  transmitted. 
To  require  the  State  Board  of  Equalization 
to  reopen  the  matter  after  It  has  made  the 
apportionment  and  the  rate  of  taxation  has 
been  determined  must  result  In  producing 
gross  uncertainty  with  res[>ect  to  the  amount 
of  revenue  any  particular  county  will  re- 
ceive for  a  particular  year.  Suppose  It 
should  ultimately  be  decided  that  Utah  coun- 
ty should  surrender  $500,000  of  net  proceeds 
to  Juab  county  after  Utah  county  has  deter- 
mined the  rate  of  taxation  upon  the  whole 
amount  of  property  within  said  county  In- 
cluding said  $500,000,  will  not  the  amount 
of  revmue  for  Utah  county  be  reduced  very 
materially  while  the  amount  for  Juab  coun- 
ty will  be  correspondingly  Increased?  Utah 
connty  may  thus  suffer  a  deficit  in  Its  rev- 
enues, while  Juab  county  may  have  a  sur- 
plus. The  purpose  of  the  statute  in  requir- 
ing certain  things  to  be  d<me  within  a  cer- 


tain time  is  to  prevent  such  Inoonsmoos  re- 
sults. In  view  that  under  our  Gmutltation 
no  debt  can  be  Inenrred  or  obligfttioo  as- 
somed  by  any  county  in  excess  of  the  rev- 
enues derived  from  the  assessment  of  prop- 
erty fbr  tlie  current  year  malpn  It  onnee- 
eaaary  for  as  to  further  dwdl  upon.  Uie  im- 
portance that  ttme  is  of  the  essoice  with  re- 
gard to  certain  acts  that  must  be  performed 
eltber  by  the  ta^tayer  or  by  the  authori- 
ties who  have  in  tSiAige  the  amessment,  ap- 
portlonmoit,  and  detemrinatlon  of  the  tax 
rate.  Nor  does  tiie  allegation  in  Oie  appli- 
catloii  that  Utah  count?  has  been  enjoined 
from  disbursing  the  money  derived  from  the 
net  proceeds  In  quMtion  here  help  tbe  mat- 
ter. Indeed,  it  tmly  empliaatees  the  fiact  that 
thB  amount  of  reraine  a  connty  may  rely 
upon  should  not  be  kept  In  doubt  and  on- 
certainty.  In  the  absence  of  an  expTBss 
proTiaioB  of  some  statnfce  to  that  effect,  what 
power  has  the  State  Board  of  Equalisation 
to  grant  a  hearing  the  result  of  which  might 
be  the  cause  frustrating  the  very  purpose 
of  the  statute  to  whl<^  we  have  called  atten- 
tion? If  there  is  no  law  requiring  the  State 
Board  of  OquaUaation  to  act  in  that  regard, 
this  court  can  create  none. 

Nor  do  we  see  why  Juab  county  should  be 
placed  in  a  better  plight  than  an  aggrieved 
property  owner  would  be.   Suppose  a  proper- 
ty owner  were  excessively  assessed,  but  fail- 
ed to  receive  the  notice  of  his  assessment  for 
some  reason,  and  therefore  f^ed  to  appear 
at  the  proper  time  and  place  to  make  his 
protest  to  the  board  of  equalization,  could 
he,  after  the  whole  matter  had  been  closed, 
coerce  that  board  by  a  writ  of  mandate  to 
reopen  his  case  and  give  him  a  hearing  upon 
the  matter?  We  think  no  one  would  so  con- 
tend.  It  is  urged,  however,  that  in  tbe  tax- 
payer's case  there  is  a  notice  provided,  and 
If  such  a  notice  is  issued  and  mailed  as  pro- 
vided by  the  statute  it  Is  his  misfortune  tbat 
he  does  not  receive  it  In  time  to  make  bis 
protest   As  regards  the  plBlntUTs  ri^ts  In 
the  apportionment  of  net  proceeds,  it  requires 
no  notice,  since  it  must  know  just  when  all 
persons  engaged  in  mining  within  its  limits 
must  make  reports  respecting  net  proceeds 
for  taxation.    It  also  knows  Just  when  tbe 
apportionment  thereof  must  be  made.  Tbe 
taxpayer,  however,  cannot  know  in  advance 
at  what  value  his  property  will  be  assessed 
and  hence  he  is  powerless  to  act  before  re- 
ceiving notice.    It  certainly  would  be  Im- 
practical to  require  each  taxpayer  to  visit 
the  Board  of  Equalization  to  find  out  concern- 
ing his  assessment    Besides,  the  statute 
provides  for  notice  in  the  case  of  a  taxpayer, 
and  the  statute  in  these  things  must  control. 
Assuming  therefore  that  plaintiff  may  assail 
the  correctness  of  the  reports  made  by  those 
engaged  In  mining,  it  has  ample  time  and 
opportunity   before   the  apportionment  it 
tranamitted  to  Mk  the  State  Board  of  Eqoal- 
Isation  for  a  hearing  upon  that  matter  If  a 
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hearing  It  neeeaaary.  If  jdahittff  can  pro- 
Tall  in  the  preaent  apidlcattan,  wbj  can  It 
not  open  up  the  apportlomnent  made  for  the 
year  1912  and  for  the  preceding  Tear?  XSaaT- 
ly  the  property  owner  who  may  have  been 
exceaBlTdy  aaseaaad  would  be  denied  mch 
relief,  and  we  -cannot  see  how  plaintUT  c&n 
be  slTen  any  greater  rights.  We  are  of  the 
opinion  that  the  antboxlty  of  the  State 
Board  of  BqoaltBatlfm  to  grant  phdntUFa 
application  la^  to  aay  the  least,  a  mattw  of 
serious  donbt  It  Is  elemental  that  nnleas 
the  right  to  have  the  act  which  is  demanded 
from  the  officer,  board,  or  tribnnal  Is  clear, 
and  the  duty  to  perform  the  same  Is  equally 
clear,  the  writ  will  not  Issoe. 

Mechem  on  Public  Officers,  in  sections  837 
and  flSS,  states  the  mle  thus:  **Snch  being 
the  natnre  and  fnncttons  of  the  writ,  It  Is 
well  settled  that  It  can  be  resorted  to  only 
for  the  purpose  of  entbrdns  the  perform- 
ance of  a  spedflc  doty  already  existing  and 
clearly  Imposed  upon  the  <^cer  either  by 
express  law  or  as  one  of  the  necessary  func- 
tions or  attrlbntee  of  the  office  whldi  be 
holds.   It  Is  but  a  restatement  of  the  pre- 
Tlone  mle,  and  it  Is  equally  well  settled, 
that  the  writ  will  not  be  issned  to  enforce 
a  doubtful  right,  Dor  where  the  legal  dnty 
is  not  clear.    And  the  party  applying  for 
the  writ  most  show  by  his  application  that 
all    the  condlHons  exist  which  are  nec- 
essary to  create  the  duty.    They  must  not 
be  left  to  Inference."    Nor  does  the  maxim 
that  whenerer  there  Is  a  wrong  there  is  a 
corresponding  remedy  apply  to  the  assess- 
ment,  apportionment,  and  levy   of  taxes. 
Many  irn^larltles  which  arise  In  the  Impo- 
sition and  ^orcement  of  taxes  must  go  un- 
redressed, either  because  the  victim  of  the 
wrong  does  not  move  in  time,  or  because  In 
the  nature  of  things  redress  Is  impracticable 
or  is  not  provided  for  by  law.   Judge  Cooley, 
in  the  concluding  paragraph  of  hla  excellent 
work  on  taxation,  sums  up  In  most  forcible 
terms  the  utter  inability  of  the  law  to  afford 
redress  for  all  wrongs  and  irregularities  in 
that  regard.   He  says:  "It  will  be  apparent 
from  what  has  appeared  In  this  chapter  that 
many  serious  errors  may  be  committed  and 
many  wrongs  done  in  tbe  exercise  of  the 
power  to  tax,  which  the  parties  wronged 
must  submit  to,  because  the  law  can  afford 
them  no  redress  whatever.  All  Injuries  which 
result  from  an  exercise  of  political  or  legisla- 
tive authority  are  to  be  Included  in  this  cat- 
egory; and  these  are  often  the  most  serious 
which.  In  matters  of  taxation,  the  people 
are  visited  with.   In  all  such  cases,  the  au- 
thority of  the  Judiciary  is  confined  to  an  in- 
quiry Into  the  Jurisdictional  question,  and, 
if  it  appears  that  the  political  or  legislative 
body  has  kept  within  the  limits  of  Its  au- 
thority, the  judiciary  must  pause  there,  and 
admit  its  Incompetency  to  inquire  Into  wrongs 
which,  within  those  limits,  may  hare  been 


committed.  The  wrongs  which  spring  from 
errom  <m  the  part  ot  assessors  are.  In  a  large 
^oportlon  (tf  all  tbe  cases,  as  little  suscepti- 
ble of  correction,  unless  the  Legislature  shall 
have  provided  a  remedy  statnta  Conrt» 
of  equity  have  but  a  limited  jurisdiction,  ex- 
tending to  few  cases  beside  tiiose  in  which 
the  Impelling  motive  on  the  part  of  the  as- 
seasors  has  beat  to  do  Injustice  and  inflict 
injury.  The  chief  protection  of  the  citizen 
must  at  last  be  sought  In  the  intelllgenoe  and 
integrity  of  public  officers,  and  where  these 
fail,  as  too  oftoi  they  do,  the  Injury  must 
ftequeotly  prove  irreparable"  2  Oool^, 
Tax^,  p.  1623. 

But  the  right  of  the  plaintiff  to  Invoke  tbe 
action  o£  the  State  Board  of  Equalisation 
and  the  anttiotity  ot  that  board  to  grant  tSie 
relief  prayed  for  at  this  tbne  and  under  the 
drcanutanoea  disclosed  in  the  application 
are  too  doubtful  to  aatliorlze  us  to  coerce 
that  board  to  grant  the  hearing  requested  by 
the  plaintlir. 

The  peremptory  writ  should  therefore  be, 
and  it  accordingly  ii^  denied*  at  plaintUTs 
costs. 

McOARTT,  a  and  STRAUP,  J.,  con- 
cur. 


McCDUiOTIGH  t.  OREGON  SHOBT  LINE 
B.CO.  (No.  2589.) 
(Supreme  Oourt  of  Utah.  April  11,  1914.) 

1.  Bajleoads  (§  464*)— FiEES— DxrxT  as  to 
Equipping  rx)coMoTivE&— Inbtbuctions. 

An  instruction,  in  an  actioo  for  fire  set  by 
a  locooiotive,  that  it  is  incumbent  on  the  com- 
pany to  avail  itselt  of  the  best  mechanical  con- 
trivances and  inventions  In  known  practical  use, 
to  prevent  escape  of  sparks,  and  that,  if  it  fail 
to  do  so,  it  Is  liable  for  tbe  injury,  is  erroneoos 
as  making  the  company  an  insurer,  whereas  its 
doty  is  only  to  use  all  reasonable  care  and  dil- 
igence to  procure  and  eqajjf  its  locomotives  with 
the  most  approved  or  effective  modern  practical 
appliances  in  general  use  for  preventing  the  es- 
caping of  sparka 

[Ed.  Note.— For  other  cases,  see  Kailroads, 
Cent  Dig.  Si  1068-1671;  Dec  Dig.  S  454.*1 

2.  'EVIDKITCB   (H  123,  817^— Hkabsat— Bss 
OESTA:— GONVKBSATZOnS. 

A  conversation  concerninf  the  fire,  which 
one  heard  after  arriving  at  the  place  there- 
of, some  time  after  It  started,  cannot  be  testified 
to,  in  an  action  for  the  setting  of  it  by  a  loco- 
motive, being  heara^  and  not  part  oi  tbe  res 
gestffi. 

[Ed.  Note. — For  other  cases,  see  Evidence 
Cent.  Dig.  Si  861-868, 1174-^ ;  Dec.  Dig.  U 
128,  817.»I 

Appeal  from  District  Court,  Weber  County; 
N.  J.  Harris,  Judge. 

Action  by  Henry  McCoUough  against  tbe 
Oregon  Short  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeal. 
Reversed  and  remanded  for  new  trial. 

P.  L.  WUliama,  Geo.  H.  Smith,  J.  V.  Lyle, 
and  Paul  Williams,  all  of  Salt  Lake  City,  for 
appellant.  Gea  J.-  Marsh,  of  Ogden,  for  re- 
qrandent. 
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STRAUP,  J.  nUs  actton  Is  brougbt  to  re- 
cover  damages  for  Qw  desbtKtlfHi  of  plaln- 
UfTs  barn  by  fire  alleged  to  have  been  caoaed 
b7  defendant's  ne^lgenoe  Ui  permitting 
sparks  of  fire  to  escape  from  Its  loeomotlTe 
<q;)erated  by  It  on  its  track  near  by.  The 
platntur  bad  Judgment.  The  defteidant  ap- 
peals. 

[1]  The  chief  complaint  made  la  this:  The 
court  Charged  the  Jury:  "Yon  are  ftirtber  In- 
stmcted  that  It  la  incumbent  upon  the  rail- 
road company  to  avail  It&elf  of  the  best  me- 
chanical contrivances  and  Inventions  in 
known  practical  use  vhldi  are  effectual  in 
preventing  the  burning  of  private  property 
the  eBC^)ing  of  sparks  and  coal  from  its 
engines.  If  you  find  that  the  defendant  com- 
pany  has  failed  to  do  so^  It  Is  liable  for  in- 
Jury  to  tJie  plaintiff  caused  by  the  fiUlure  of 
said  defendant  to  use  tbem."  That,  flie  de- 
fendant nrges,  gave  the  Jury  a  wrong  test 
or  measore  of  duty.  We  think  the  complaint 
is  well  founded.  In  defense  ct  the  <^harge  the 
plaintiff  citas  2  Borer  <m  Railroads,  pp.  791- 
795,  and  cases  there  cited;  2  niompson's 
Corn's.  Neg.  (2d  Ed.)  U  2231,  2232;  Watt  v.  N. 
O.  Rd.  Co.,  23  Mev.  164,  44  Pac.  423,  46  Pac. 
52,  726,  62  Am.  St  Rep.  772;  Metzgar  T.  C. 
M.  &  St  P.  Ry.  Co.,  76  Iowa,  887,  41  N.  W. 
49,  14  Am.  St  Rep.  224 ;  G.  ft  A.  B.  Rd.  Co. 
V.  PenneU,  94  IlL  448.  We  think  the  cited  au- 
thorities and  cases  do  not  support  the  diarge. 
They  do  not,  as  does  the  charge,  lay  down  an 
absolute  dulT  to  furnish  "the  b^t  mechanical 
contrivances  and  inventions  in  known  practi- 
cal use,"  but  the  duty  to  use  reasonable  and 
ordinary  care  to  equip  locomotlveB  with  the 
most  approved  known  practical  appliances  In 
general  use.  Elven  the  deduction  whidi  coun- 
sel for  the  respondent  themselves  make  from 
tbe  cited  cases  does  not  support  the  charge. 
They  say:  "We  submit  that  the  true  rule  In 
this  respect  Is  that  the  railroad  companies 
are  charged  by  law  with  the  use  of  reasonable 
care  and  diligence  In  tbe  construction  of  Its 
locomotives,  with  the  operation  of  Its  road, 
with  the  employment  of  agents,  with  caring 
for  its  right  of  way,  etc^  and,  as  an  incident 
to  the  use  of  reasonable  care  in  the  opera- 
tion of  Its  road.  It  is  charged  by  law  with  the 
duty  to  provide  and  equip  its  engines  In 
which  fire  is  impounded  with  tbe  best  and 
most  approved  mechanical  appliances  in 
known  practical  use  for  the  prevention  of  the 
escape  of  imnecessary  fire  from  its  engines." 
They  thus  recognize  that  the  duty  imposed  is 
to  use  reasonable  care  and  diligence  to  equip 
locomotives  "with  the  beat  and  most  approved 
mechanical  appliances,"  etc.  But  that  Is  not 
what  the  charge  declares.  It  states  "that 
it  is  Incumbent  upon  the  railroad  company  to 
avail  Itself  of  the  best  mechanical  contriv- 
ances and  Inventions  In  known  practical  use," 
and  that,  if  it  "fall  to  do  so,  It  Is  liable  for 
the  Injury"  caused  by  such  failure.  Such  a 
charge  In  effect  makes  the  defendant  an  Insur- 


er and  liable  wltbont  avemiait  or  proof  of 
net^igence,  which  is  not  the  law.  Tbe  law 
generally  on  the  subject  la  that  a  raUrosd 
company  la  required  to  nae  all  reasonaUc 
care  and  diligence  to  procure  and  equ^  its 
locomotives  with  the  most  approved  or  effec- 
tive modem  practical  appliance  In  general 
use  for  preventing  tbe  escape  of  svarki  ol 
flre.  33  Cyc.  1332;  3  ElUott  on  BaSlroads  (2d 
m.)  i  1224  ;  2  Thomp.  Com.  Ne*.  (2d  Ed)  I 
2232. 

[21  Another  assignment  r^tes  to  this:  A 
witness  called  by  tbe  defendant  teatlfled  that 
be  lived  near  by  the  flrei  When  his  attentloi 
was  called  to  it  he  was  in  bed.  He  aroae, 
dressed,  and  went  to  tbe  fire.  When  he  got 
there,  "the  main  part  (the  barn)  wma  all  w 
fire,  and  tbe  fire  was  well  over  the  lean." 
He  further  testified  that  there  was  no  pe^ 
ceptlble  breeze,  and  that  "tbe  flamea  would 
go  almost  straight  up  and  gradually  float  off 
to  the.  north" ;  and  that  what  be  arrived  be 
saw  present  the  plaintiff  and  three  otheia 
Then  he  was  asked  by  defoidantTs  connsd: 
"Q.  State  whether  or  not  yon  heard  aay 
conversation  concerning  the  fire  at  the  time 
you  went  over  there  and  saw  Mr.  Bwensin. 
Mr.  McCn  Hough,  and  Mr.  Bosevear  and  tbe 
man  from  the  car?  A.  Yes,  air.  Q.  State 
what  It  was?"  This  was  objmled  to  aa  belag 
incompetent  irrelevant  and  faearaay.  The 
objection  was  sustained.  The  defendant  con- 
tends it  was  entitled  to  tbe  anawer  nnder  tbe 
res  gestsB  rule.  We  think  not  We  do  not 
see  anything  made  to  appear  to  bring  "the 
conversation"  referred  to  within  tbe  rule, 
either  as  to  what  main  and  pertinent  tUnc 
it  tended  to  charactecize  or  explain  or  as  to 
its  spontaneity. 

Because  of  the  error  In  the  charge  the  Judg* 
ment  is  reversed,  and  the  case  remanded  fiv 
a  new  trial.  Costs  to  the  appellant 

McCABTT,  C  3^  and  FBIGK,  coDCof: 


STATE  V.  PARK.    (No.  2502.) 
(Supreme  Court  of  Utah.    A^  23,  1914) 

1.  AouiTnT  a  14*)— BvinEirca— Suiricaui- 
OT— MABBuaa. 

On  a  trial  for  adnlterj,  evidence  teU  enS- 
cient  to  supoort  a  Jury  finding  diat  accused  wsa 

married.  1 

[Ed.  Note.— For  other  casea^  see  Adultery, 
Cent.  Dig.  fig  27.  31.  32;  Doc  Dig.  |  14.»] 

2.  Cbihinal  Law  ({  511*)— SOTrmiancr  or 

Evidence— OoasoBOBATion  of  AoooMFUcn. 

On  a  trial  for  adultery,  evidence  that  ac- 
cused, a  married  man,  was  alone  with  a  19  rear 
old  girl,  a  ward  of  the  state  indnstrial  Khool.  in 
a  hotel  room  In  the  city  where  he  redded,  aboat 
2:30  at  night  and  quite  early  the  next  momin£, 
in  connection  with  proof  of  false  and  contnd)^ 
tory  statements  as  to  his  whereaboats  that 
night,  BufiSciently  corroborated  ber  testiaioiif 
that  they  occupied  the  same  bed  and  had  seziw 
intercourse,  within  Comp,  Iawb  1907,  |  4882, 


■State  T.  Thompson,  31  Utab,  22S,  S7  Pac  T«: 
State  v.  Greene.  33  TTUb.  497.  H  P&c  987;  SUte  t. 
Moore,  86  Utab.  621. 106  F«&  SM.  Ann.  Cm.  UUA.  ttL 
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rorbiddlnc  ooDTictioiiB  os  the  testimony  of  an 
tccooiplic«  unless  corroborated  by  otber  evidence 
tending  to  connect  accused  with  the  commission 
of  the  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ceot.  Dig.  H  m8-1137;  Dec.  Dig.  { 
511.*] 

Appeal  from  Dtatrict  Court,  Utah  County; 
A.  B.  Mo^n,  Judge. 

Albert  was  convicted  of  adultery,  and 
he  appeals  AfBrmed. 

J.  W.  N.  WhltecottOD,  of  Ptoto,  and  W.  E. 
Bydalch,  of  Salt  Lake  City,  for  appellant 
A.  R.  Barnes,  Atty.  Gen.,  and  E.  T.  Hlggins 
and  6.  A.  Iversou,  Asst.  Attys.  Gen.,  for  the 
State. 

Mccarty,  O.  J.  The  defendant  waa,  on 
the  29th  day-  of  Jannary,  191B,  convicted  In 
the  district  court  of  Utah  count?  of  the  crime 
of  adultery  alleged  to  have  been  committed 
in  said  county  cm  the  lat  day  of  September, 
1912.  It  appears  from  the  record  that  the 
girl  wUA  whom  It  is  alleged  the  defendant 
committed  -the  offense  chaified  In  the  Infor- 
mation was,  at  the  Ume  of  the  alleged  of* 
fmse,  19  yean  of  age,  and  also  that  she  was 
a  ward  of  the  Industrial  Sdiool  of  this  state. 
The  girl,  hereafter  referred  to  as  the  prose- 
cutrix, was  called  as  a  witness  by  the  state 
and  testified  that  she  met  and  became  ac- 
quainted with  defendant  at  a  dance  In  Spring- 
vilte  Olty  stone  time  In  Aognst,  1912;  that 
ihe  again  met  defendjint  on  the  let  day  of 
S^ftember,  1912 ;  and  that  the  circumstances 
leading  up  to  and  under  which  tbe  offense 
diarged  was  committed  were  as  follows:  As 
the  prosecutrix,  in  company  with  "a  ^rl 
Mend  and  two  hoy  frlenda,"  were  returning 
borne  from  a  dance  in  Sprlngrille  at  about 
12: 30  a.  m.,  she  and  her  companions  stepped 
iDto  an  ice  cream  parlor,  and  Immediately 
thereafter  defendant,  in  cominny  with  "two 
girls  and  two  boys,"  came  in.  The  defendant 
ioTlted  the  prosecutrix  to  Join  blm  and  bis 
companion  In  what  seems  to  have  been  a 
"Joy  ride**  to  Spanish  Fork  and  return.  This 
the  prosecutrix  consented  to  do.  The  p&tiy 
then  entered  the  automoUle,  which  was  start- 
ed toward  Spanish  Fork;  the  prosecutrix 
and  defendant  occupying  the  front  seat  In 
the  car.  She  further  teattfled,  qiuottng  from 
the  record:  "When  I  got  into  the  automobile 
«t  Sprlngvllle,  Bert  (defendant)  waa  alone  In 
^  front  sea^  and  I  took  a  seat  beside  htm. 
*  '  *  Bert  drove  the  machine.  •  •  * 
He  said:  *We  will  go  to  Spanish  Votk,  and 
then  I  will  let  you  out  when  we  come  back. 
We  won't  be  gone  iMig.'  •  •  •  He  said  he 
vould  0ee  me  home.  *  *  *  At  Spanish 
fork  we  drove  up  to  one  of  the  drug  stores 
tnd  there  got  some  beer.  'She  beer  was  put 
In  the  machine,  and  we  started  back  towards 
Springville.  We  started  up  the  road  •  •  • 
nA  stopped  when  we  flrst  drank.  All  the 
parties  drank  beer  and  then  were  six  of  us; 

drank  out  of  tha  bottles.  We  came  back 
through  iSpringvIlle.  and  I  asked  to  get  out. 


and  they  would  not  listen  to  me.  From 
Sprlngville  we  came  right  on  to  Provo.  They 
(referring  to  the  defendant's  male  compan- 
ions) took  their  girls  home.  The  boys  came 
back  and  got  In  the  car,  and  we  drove 
around  as  far  as  the  Lamar  Hot^  The 
boys  all  got  out  and  went  around  the  hotel 
and  left  me  in  the  car.  The  defendant  came 
back,  I  should  think  in  about  16  minutes, 
and  the  other  boys  left.  Bert  and  I  went 
down  to  Uie  garage  and  came  back  to  the 
Lamar  Hotel,  where  we  stayed  the  bal- 
ance of  the  night  *  *  *  I  carried  sMue 
of  the  bottles  (referrli^E  to  the  beer)  to  the 
Lamar  Hotel  in  a  rain  coat  I  bad  two  bot- 
tles In  eadi  pocket  We  went  to  our  room, 
when  we  undressed  nearly  an  hour  after- 
wards. Dnilng  that  hour  we  were  drlnkiug 
and  talking.  *  *  *  We  both  occupied  the 
same  bed  and  had  sexual  Intercourse.**  She 
also  testified  that  as  they  were  passing  along 
the  corridor  of  the  hotel  leading  to  th^ 
room  she  saw  a  man  (Cal.  Hanson)  lying  on 
a  bed  In  one  of  the  rooms;  that  they  stopped 
and  talked  with  Hanson  about  10  minutes, 
and  then  went  to  their  own  room,  No.  14, 
Hanson  going  with  them;  that  Hanson  re- 
mained and  tolked  with  them  about  20  min- 
utes and  then  returned  to  his  own  room;  that 
it  was  after  2  o'clock  a.  m.  when  Hanson  re- 
turned to  Ms  room.  Cal.  Hanson  was  called 
as  a  witness  by  the  state  and  testified  that 
on  the  night  in  question  be  occupied  room 
No.  11  in  the  Lamar  Hotel;  that  at  about  2 
o'clock  a.  m.  defendant  and  the  prosecutrix 
came  to  his  room  and  talked  with  nlm  about 
10  minutes,  and  from  his  room  (room  No.  11) 
they  all  went  to  room  No.  14;  that  he  re- 
mained in  room  No.  14  about  20  minutes  and 
then  returned  to  room  No.  11,  leaving  de- 
fendant and  the  prosecutrix  together  in  room 
No.  14.  "Q.  Did  you  see  them  again  after 
that?  A.  Not  until  next  morning.  Q.  Did 
you  see  them  in  the  morning?  A.  Tea,  air. 
Q.  'Where  were  they?  A.  In  the  room.  Q, 
Both  there?  A.  Yes,  sir.  Q.  About  what 
time?  A.  Well,  I  couldn't  say  hardly  what 
time  It  was,  quite  early,  probably  7  o'clock. 
*  *  *  She  was  dressed,  In  full  oratume, 
(and)  Bert  (defendant)  was  dressed,  in  full 
costume."  Hanson  also  testiaed  that  they 
all  took  breakfast  t<^ther  that  morning  at 
a  nearby  restaurant  George  T.  Judd,  who, 
at  the  time  the  <^ense  charged  is  alleged  to 
have  bees  committed,  was  sheriff  (rf  Uteh 
eounty,  was  called  as  a  witness  by  the  atete 
and  testified  that  he  had  a  convecaatirat  with 
defendant  about  tlie  3d  or  4th  day  (tf  S^ 
tember,  lftl2;  that  he  asked  defendant  "where 
he  was  on  Saturday  night  the  latter  part  of 
August"  and  that  the  defendant  stated  that 
he  went  to  SprlngWlle  and  thai  banA  to  Pro- 
vo; that  be  also  asked  defendant  when  he 
stayed  that  night  and  he  answered  that  he 
stayed  at  home;  that  he  asked  d^endant  If 
"he  knew  the  whereabouts"  of  the  prosecu- 


*fw  oUier  ea^ea  ace  mna  topic  and  seetlOB  NUUBBR  In  D«e.  DIs.  A  Am.  IMc.  K«7-Na.  BwrlM  *  lUp'r  ladaxM 
140  P^-49  Digitized  by  LjtOO' 


770 


140  FAOIFIC 


(Utah 


trlx  oo  that  night,  and  that  defendant  an* 
swered  that  he  did  not  Bir.  Judd  also  tes- 
tified that  he  bad  another  conversation  with 
defendant  a  few  days  thereafter,  about  the 
10th,  quoting:  "I  asked  Mm  where  he  was 
on  the  night  of  the  last  of  August  and  the  1st 
of  September,  and  he  said  he  was  In  the 
Lamar  rooming  house.  I  asked  him  why  he 
did  not  so  state  to  me  in  the  former  conver- 
sation. He  said  he  did  not  know  why.  I 
asked  him  why  he  stayed  In  room  No.  14  of 
the  Lamar  rooming  house,  and  he  said  he 
did  not  stay  there.  He  said  he  stayed  in 
room  No.  11  with  Cal.  Hanson  that  night." 

[1]  Ck>unsel  for  the  defendant,  in  their 
printed  brief,  contend  that  there  is  not  suffi- 
cient evidence  to  support  a  finding  that  the 
defendant  was  a  married  man  at  the  time  of 
the  alleged  commisslou  of  the  crime  chaiged. 
The  prosecutrix  was  asked  on  cross-examina- 
tion if  she  made  certain  statements  while 
testifying  in  the  cause  at  the  preliminary 
bearing  before  the  committing  magistrate  In 
conflict  with  portions  of  her  testimony  given 
at  the  trial,  and  she  answered  that  she  did, 
but  that  her  testimony  In  tliat  regard  given 
at  the  preliminary  hearing  was  not  true.  On 
being  further  questioned  by  defendant's  coun- 
sel as  to  why  she  so  testified  at  the  prelim- 
inary hearing,  she  answered:  "Well,  because 
after  I  heard  that  he  was  a  married  man  I 
didn't  want  these  things  to  get  out  about  Mm 
and  about  me.  That's  why.  Q.  Because  he 
was  a  married  man?  A.  Tes,  sir.  Q.  When 
did  you  learn  that?  A.  After  I  had  been 
there  with  him.  •  •  •  Q.  What  other 
reason  was  there  why  you  did  not  want  to 
tell  the  truth  •  •  •  when  you  testified  at 
the  other  trial?  A.  Well,  simply  because 
•  ♦  *  I  didn't  want  to  testify  against 
Bert  (defendant) — ^in  one  way  I  didn't  want 
to  because  I  never  have  been  with  married 
men  and  I  knew  he  was  married.  After  I 
found  out  he  was  married,  I  was  doing  this 
for  his  wife's  sake.  Q.  So,  to  save  Bert's 
wife  was  one  object  and  to  save  Bert  was  an- 
other? A.  Tes,  air.  Q.  Now,  was  there  any 
other  thing?  A.  No,  air;  Just  those  two 
things."  Oeorge  T.  Jndd,  a  witness  for  the 
state,  testified  on  this  point  as  follows:  "Q. 
Did  you  hare  any  conversation  with  him  (de- 
fendant) •  •  *  relative  to  whether  or 
not  be  was  a  married  man?  A.  Tes,  sir.  Q. 
What  was  the  conversation?  A  That  he  was 
married.  Q.  Was  anything  said  about  bow 
many  diildren  he  bad?  A.  As  I  remember, 
be  raid  that  be  bad  two.  Q.  What  were  yon 
talking  about?  *  *  *  A.  Talking  about 
this  case.  *  *  *  Q.  Do  you  know  wheth- 
er or  not  Mr.  Park's  vrife  is  now  alive?  A. 
Tes,  sir.  Q.  Is  she?  A.  Tes,  sir."  We  think 
this  evidence  was  sufficient  to  support  a  find- 
ing by  the  Jury  that  the  defendant  was  a 
married  man.  State  v.  Thompson,  31  Utah, 
228,  87  Pac.  709;  State  v.  Greene,  33  Utah, 
497,  94  Pac  987;  State  v.  Moore,  36  Utah. 
521.  106  Pac.  293,  Ann.  Cas.  1912A.  284;  Un- 
derbill, Crlm.  Bv.  p.  446. 


[23  TbB  defendant  offered  no  evidenee,  and 
the  cause  was  submitted  to  the  jury  on  the 
evidence  Introduced  by  the  stat^  the  sub- 
stance of  which  we  liave  set  fortii.  When 
the  state  rested,  the  defendant  made  a  mo- 
tion that  he  be  discharged  on  the  grotmd  thai 
the  prosecatrix  was, an  accomplice  and  thai 
there  was  no  evidence  except  that  given  by 
her  "tending  to  show  that  any  crime  had 
been  committed,  *  *  •  and  that  there  is 
no  evidence  whatever  in  the  record  corr(ri>o- 
ratlng  the  statements  of  the  complaining  wit- 
ness," the  prosecutrix.  Defendant  also  re- 
quested the  court  to  charge  the  Jury  as  fol- 
lows: "Tou  must,  under  the  evidence  in  this 
case,  find  and  return  a  verdict  •  •  •  In 
favor  of  defendant  not  guilty."  The  over- 
ruling of  the  motion  and  the  refusal  of  the 
court  to  direct  a  verdict  in  favor  of  defend- 
ant are  the  errors  assigned  and  relied  on  for 
a  reversal  of  the  Judgment.  Ck>mp.  Laws, 
1907, 1  provldets  that  a  person  cannot  be 
convicted  of  a  crime  on  the  teatiniony  of  an 
accomplice  unless  such  accomplice  is  corrob- 
orated by  other  evident^  wbidi  of  itself  and 
without  the  aid  of  the  testimony  of  the  ac- 
complice shall  tend  to  connect  the  defendant 
with  the  commission  of  the  crime  4^rged  In 
the  information;  and  the  corroboration  is  not 
sufficient  if  It  merely  shows  the  conunisaion 
of  the  offense  or  the  circumstances  thereof. 

Counsel  for  defendant  contend  with  much 
earnestness  tliat  the  testimony  of  the  proae- 
cutrlx  was  not  corroborated  by  other  evi- 
dence as  required  by  the  foregoing  prorlsioD 
of  the  statute.  We  do  not  agree  with  coun- 
sel. Cal  Hanson  testified  that  be  went  with 
defendant  and  the  prosecutrix  to  room  No.  14 
of  the  Lamar  rooming  bouse  at  about  2: 30 
o'clock  a.  m.  on  the  night  In  question,  and 
that  in  about  20  minutes  thereafter  be  went 
to  his  own  room,  leaving  defendant  and  the 
prosecutrix  together  and  alone  in  room  No. 
14,  and  that  he  again  saw  them  alone  in  this 
room  "quite  early,  probably  7  o'clock,"  the 
following  morning.  The  evidence  therefore 
tends  to  show  that  defendant,  a  married  mao. 
was  seen  alone  with  a  girl  19  years  of  age, 
who  at  the  time  was  a  ward  of  the  Indus* 
trial  School  of  this  state,  at  about  2:30  it 
night,  an  unusual  and  unseemly  hour,  in  a 
room  of  a  hotel  in  the  city  where  be  at  the 
time  resided,  and  was  next  seen  in  the  same 
room  alone  with  the  girl  "quite  early"  the 
following  morning.  From  this  conduct,  un- 
explained, the  inference  is  permissible  that 
he  remained  alone  with  the  girl  in  the  nxHU 
from  2:80  a.  m.  until  7  a.  m.,  and,  whea 
considered  in  connection  with  the  evidence 
of  the  witness  Jndd  tliat  the  defendant  mftde 
confiictlng  and  false  statements  regarding  the 
room  occupied  by  him  that  night,  is,  we 
tliink,  sufficient  corroboration  of  tbe  proae- 
cutrtx  tending  to  conQe<^  the  defeodant  wltli 
the  commission  of  the  offense. 

The  Jndgmait  la  afltened. 

8TBAUP  and  FRIGK,  JJ^  concim 
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FIRST  NAT.  BANK  OF  MOSCOW  t.  BB- 

(^ENTS  OF  UNIVEBSITX  OF  IDABO. 
(Supreme  Goort  of  Idaho.    ApxU  2^ 

1.  Coixson  aud  URmnnTW  (|  10*>—A0- 
TxoN  Aoaiubi  Board  -or  BsaxNTs-nJuus- 
DicnoR. 

The  district  court  has  juriBdlctlon  to  tr; 
An  action  agttinst  the  Board  ot  Regents  of  the 
State  University  to  recover  a  balance  for  mon- 
cj  advanced  and  material  famished  in  the  con- 
struction of  a  boildins  to  be  uBed  by  the  unl- 
versity.  Hoacow  Hardware  Co.  t.  BeeeatB,  18 
Idaho,  420.  113  Pac  781,  and  Flm  National 
Bank  B^enta.  18  Idaho,  440.  113  Pac  735, 
approved  and  followed. 

[Ed.  Note.— For  other  cases,  see  CoUesea  and 
UDiver8!tie^  Cent.  Dig.  ||2&-S1;  Dec  Dig.  f 
lO.*] 

2.  COLLKGKS  AWD   UmVBBsmBS   (|  7*)— AO- 

TIOK— PAsnxs. 

The  Act  of  March  6,  1918  (Sess.  Laws 
1013.  p.  328),  creating  a  State  Board  of  Educa- 
tion, makes  such  board  the  successor  to  the  old 
Board  of  Hegenta  of  the  University  of  Idaho, 
and  aa  sneh  sneoeasM  said  State  Board  of  Edu- 
cation has  the  power  and  authority  to  defend 
an  action  previously  instituted  against  the  old 
board  for  a  pre-existing  obligation. 

[Bd.  Note.— For  otber  cases,  see  GoIIegsa  and 
Uuivenltiea,  Gent  Dig.  H  Dec  Dig.  i 

7.*] 

3.  BSUDIBB— BLKCnON. 

SM,  that  the  remedies  sooght  by  the  plai^ 
tiff  are  not  inconsistent  remedies,  and  plalntlfl 
eoald  not  be  required  to  elect  between  them. 

4.  Habuixbs  Ebbob. 

Held,  that  the  lower  court  ccHnmitted  no 
error  prejudicial  to  the  r^hts  o£  appellant 

Appeal  from  District  Court,  Latah  Oonn- 
ty ;  Edgar  C.  Steele,  Jadge. 

Action  by  the  First  National  Bank  of  Mos- 
cow, a  corporation,  against  the  Begenta  of 
the  University  of  Idaho,  a  corporation,  for 
money  advanced  and  material  fnmished  In 
the  construction  of  a  university  building. 
From  a  Judgment  for  plaintiff,  the  State 
Board  of  Education,  as  successor  to  the  for- 
mer Board  of  Begents,  appeals.  Affirmed. 

Forney  &  Mooie,  of  Moscow,  for  appel- 
ISDt.  C.  J.  Orland,  of  Moscow,  for  respond- 
ent 

PER  CURIAM.  This  action  was  com- 
menced against  the  Board  of  Regents  of  the 
L'nlversity  of  Idaho  to  recover  a  balance  for 
money  advanced  and  material  furnished  In 
the  construction  of  a  building  to  be  used  by 
the  university.  Judgment  was  obtained  for 
tlie  sum  of  $6,606.35,  and  the  State  Board 
of  Education  and  the  Board  of  Regents  of 
the  University  of  Idaho*  as  successor  to  tlie 
old  Board  of  Begents,  proseciited  this  ap- 
peal. 

[1]  There  is  no  merit  In  the  contention  that 
the  district  court  was  without  Jurisdiction 
and  that  the  only  Jurisdiction  to  hear  this 
case  was  in  the  Supreme  Court  This  court 
held  to  the  contrary  In  Moscow  Hardware 
Co.  T.  Besents.  19  Idabo,  420,  113  Pac.  731, 
and  First  National  Bank  v.  Regents,  19  Ida- 
ho, 440,  lis  Pac  78G.   The  doctrine  there 


announced  is  sound  and  consonant  with  the 
provisions  of  the  Constitution  and  statute 
and  is  affirmed  In  so  far  aa  it  applies  to  the 
Board  of  Regents  of  the  State  UnlTersit?. 

[2]  It  is  unnecessary  for  us  to  deal  with 
the  question  presented  by  appellant  as  to 
the  right  to  maintain  such  an  action  against 
the  State  Board  of  Education,  which  is  also 
made  the  board  of  regents  of  tlie  Unlveraity, 
fOr  the  reason  tjiat  this  action  arose  before 
the  adoption  of  the  Act  of  March  6,  1918, 
which  created  the  Board  (tf  Education,  which 
Is  also  the  Board  ot  R^oits  of  the  Unlrer* 
slty  of  Idaho.  The  statute  makes  this  board 
the  successor  to  the  old  Board  of  Begents, 
and,  whether  or  not  an  action  can  be  main- 
tained against  tiila  board,  they  hare  tiie 
power  and  authority  to  defend  an  action 
previously  inatltoted  for  a  preexisting  ob. 
llgatioa 

[S]  There  Is  no  merit  In  the  contention 
that  the  court  erred  In  refusing  to  require 
the  plalntur  to  elect  between  two  alleged 
remedies.  The  remedies  sought  by  the  plain- 
tiff  are  not  inoonalBteBt  remedies.  There 
was  no  error  In  the  ruling  of  the  court  re- 
fuEdng  to  require  an  election. 

[4]  We  discover  no  error  in  Uils  case  prej- 
Ddifdal  to  the  rights  of  the  ai^Ilant  or 
that  would  can  for  a  reversal  of  the  Judg- 
ment 

Considerable  argument  has  been  made  by 
ai^llant  In  OilB  case  as  to  the  manner  n 
collection  of  the  Judgment  herein  In  the 
event  it  should  be  affirmed.  That  is  not  a 
qnestlim  whldi  confronts  us  on  this  appeal. 
It  is  clear,  bowerer,  that  no  execution  can 
issue  in  the  case,  and  that  this  Judgmrat  Is 
merely  an  adjudication  and  Judi<dal  determi- 
nation of  the  amount  Justly  due  from  the 
appellant  to  the  respondent  If  the  board 
does  not  pay  the  Judgment  or  is  not  supplied 
with  funds  out  ot  which  to  pay  the  same,  re- 
spondents will  Iiave  to  go  before  the  Legis- 
lature and  seek  Its  relief  through  that  chan- 
ueL  This  Is  a  mere  suggestion,  however, 
and  is  in  no  way  essential  to  the  determi- 
nation of  this  case. 

The  Jui^gment  is  therefore  affirmed,  with 
costs  in  favor  of  respondent 


FIX  V.  GBAT. 
(Saprwae  Court  of  Idaho.    April  SB,  1914.) 

1.  Taxation  (f  734*)— CAKonxATioir  of  Tax 

Deed — Right  of  Action. 

Where  a  landowner  owns  two  separate 
tracts  of  real  estate  In  the  same  county  aggre- 
gating 760  acres,  and  resides  In  another  coun- 
ty, and  had  tieen  in  the  habit  for  more  than  20 
years  of  writing  to  the  assessor  for  statement 
of  the  amount  of  taxes  due  for  the  year,  and 
upon  receiving  the  statement  ot  the  amount 
sending  his  check  In  payment  therefor,  and  in 
the  year  1907  wrote  a  similar  letter  to  the  tas 
collector  inquiring  the  amount  of  bis  taxes,  but 
failed  to  give  a  description  of  the  land  he  own- 
ed in  the  county,  and  the  assessor  replied,  giv* 
log  a  statement  of  the  amount  dae,  aod  MCh 
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statement  omitted  a  tract  of  320  acres,  and  the 
landowner  paid  the  amount  called  for  by  the 
statement,  and  received  bis  receipt  therefor, 
and  failed  and  neglected  to  read  the  descrip- 
tion contained  in  the  receipt,  and  consequent- 
ly failed  to  observe  that  he  had  not  paid  the 
taxes  on  all  of  his  real  estate  in  the  county, 
but  the  amount  so  paid  was  approximately  the 
same  as  he  had  paid  the  previous  year  upon 
his  entire  holdings  in  the  county,  and  the  320 
acres  were  ther«ifter  advertised  and  sold  ror 
delinquent  taxes,  and  the  time  for  redonption 
expired,  and  a  tax  deed  was  issued  to  the  pur- 
chaser, and  during  the  subsequent  years  the 
landowner  had  continued  to  pay  the  taxes  on 
this  tract  of  land,  as  well  as  his  other  holdings 
in  the  county,  and  he  had  no  notice  of  detin- 
qaency  of  taxes  or  sale  of  the  property  for  1907 
until  after  the  Issuance  of  the  deed,  and  he 
thereupon  tendered  the  amount  which  had  been 
paid,  together  with  interest  and  penalties,  held, 
that  the  property  owner,  upon  payment  of  the 
taxes,  together  with  interest,  penalties,  and 
costs,  will  be  entitled  to  a  decree  eancelins  and 
setting  aside  the  tax  deed,  and  qoietinB  his  ti- 
tle to  such  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  «  1408,  1470-14^;  Dee.  Dig.  1 
734.*] 

2.  Taxatton  (8  734*)— Oanceluition  of  Tax 
Deed — Riqht  of  Action-— Notice. 

Where  property  was  sold  for  taxes  delin- 
quent for  the  year  1907,  and  the  red  ink  entry 
was  entered  upon  the  tax  roll  as  required  by 
statute,  and  thereafter  an  entry  was  made  op- 
posite the  description  of  the  same  land  and  on 
the  same  roll  that  the  tax  bad  been  canceled 
by  order  of  the  board  of  commissioners,  and  the 
landowner  never  had  any  notice  that  there  were 
any  delinquent  taxes  held  against  the  land,  nor 
that  it  had  been  sold  for  delinquent  taxes,  and 
paid  liis  taxes  from  year  to  year  thereafter  on 
such  land,  and,  upon  discovering  that  the  land 
had  been  sold  for  delinquent  taxes,  and  imme- 
diately upon  the  issuance  of  a  tax  deed  there- 
for, tendered  the  amount  of  taxes  so  paid,  to- 
gether with  interest,  penalties,  and  costs  to  the 
purchaser,  held,  that  the  landowner  was  enti- 
tled to  have  the  deed  surrendered  and  canceled, 
and  that  the  tax  sale  waa  irregnlar  and  vtrfda- 
ble. 

rSkl.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fS  1408,  1470-1473;  Dec.  Dig.  { 
784.*] 

Appeal  from  District  Court,  Latah  Coun- 
ty ;  Edgar  C.  Steele,  Judge. 

Action  by  John  M.  Plx  against  H.  M.  Gray 
to  cancel  a  tax  deed,  and  to  quiet  title.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Modified  and  affirmed. 

James  E.  Babb,  of  Lewiston,  for  appellant. 
Miles  S.  Johnson,  of  Lewiston,  for  respond- 
ent. 

AILSHIB,  G.  J.  This  action  was  institnt- 
ed  by  tbe  plaintiff  to  quiet  his  title  to  a  cei^ 
tain  tract  of  land  to  which  tbe  defendant 
held  a  tax  deed.  The  cause  was  tried,  and 
findings  and  Judgment  were  made  and  enters 
ed  In  faror  of  tbe  plaintiff,  and  defendant 
has  appealed. 

[1  ]  The  action  Involved  a  tract  of  320  acres 
of  land  sitnated  In  Latah  county.  It  appears 
tbat  tbe  respondent  has  owned  this  land  since 
1884,  and  during  all  the  time  be  bas  lived 
In  tbe  dty  of  Lewiston,  Nea  Perce  county. 
Tbe  evidence  discloses  tbat  resx>ondent  bas 


some  760  acres  of  land  in  Latah  connty,  and 
tbat  he  was  In  the  babtt  each  year  of  writing 
over  to  the  assessor  of  Latab  county  for 
statement  of  tbe  amount  of  taxes  due  on 
his  holdings  In  tbat  county,  and  on  receiving 
stat^ent  would  return  a  check  In  payment 
therefor. 

It  seems  tbat  tJie  assessor  failed  to  send 
out  tbe  usual  tax  notices  for  the  year  1907, 
and  so  respondent  wrote  the  assessor  to 
know  what  his  1007  taxes  were,  but  did  not 
give  a  description  of  any  land  be  owned, 
merely  inquiring  as  to  tbe  amount  of  taxes 
due  on  his  proper^.  Tbe  assessor  replied,' 
stating  that  his  taxes  were  $133.  Thereupon, 
and  on  the  27th  of  December,  1907,  respond- 
ent mailed  a  check  to  the  assessor  for  the 
sum  of  $133,  In  payment  of  what  he  suppos- 
ed to  be  bis  total  taxes  on  all  his  lands  In 
tbat  county  for  tbe  year  1907.  As  a  matter 
of  fact,  when  the  offlcer  had  written  respond- 
ent, be  had  only  sent  him  a  statement  of  the 
amount  due  on  one  tract  comprisitv  440 
acres,  and  had  overlooked  stating  the  amount 
due  on  another  and  separate  tract  of  320 
acres.  Respondent  testifies  that  he  supposed 
this  covered  his  entire  holding  and  that  he 
did  not  read  tbe  description  in  bis  tax  re- 
ceipt, and  did  not  notice  or  observe  tbat  Ids 
check  for  fl38  bad  not  paid  bis  taxes  on  bia 
entire  760  acres.  It  is  also  shown  tbat  the 
taxes  on  the  entire  760  acres  for  the  y»r 

1906  had  amounted  to  $146.66,  and  respond- 
,  ent  testtfles  that  the  amounts  were  so  nearly 

the  same  tbat  he  8upi>OBed  and  understood 
tbat  the  $133  for  1907  covered  bis  entire  hold- 
ings In  Latah  county  for  that  year.  In  this 
way  ttie  taxes  on  tbe  320  acres  of  land  for 

1907  became  delinquent,  the  properly  was  ad- 
vertised and  sold  for  delinquent  tans,  and 
the  appellant  ha«ln  Md  In  the  property  and, 
after  the  time  for  i«demptlon  expired,  se- 
cured a  tax  deed.  Respondent  continued  to 
pay  tbe  taxes  on  this  land  for  each  snbseqoent 
year  of  1908,  1909.  1910,  and  1911,  and  ap- 
pears to  have  bad  no  notice  of  tbe  delin- 
quency for  190T,  and  testifies  tbat  he  knew 
nothing  of  the  matter  until  after  ttte  issu- 
ance of  the  tax  deed. 

[2]  It  also  appears  that  the  assessor  fidled 
to  enter  In  red  Ink  on  the  assessment  roll 
of  1907  the  amount  of  delinquent  taxes  that 
bad  previously  accrued  affaliut  ttda  pn^ffirty, 
and  that  on  the  assessment  roll  of  190B  tbe 
red  ink  entry  appeared  against  the  property 
of  a  delinquent  tax  for  1007.  with  a  fiutiier 
record  tbat  the  same  had  been  canceled  by 
order  of  the  board  of  county  commissioners; 
and  It  also  appears  that  the  record  of  the 
board  of  county  commlsdoners  actually  sbows 
an  order  canceling  this  delinquent  tax. 

Tbe  record  flnal^  stood,  therefore,  as  U 
the  red  Ink  entry  required  by  section  175^ 
Rev,  Codes,  had  never  been  made,  and  in 
tbat  respect  brliucs  this  case  wttbln  tiie  role 
announced  in  Parsons  v.  Wrble,  21  Idaho, 
695,  123  Pac.  638.   There  waa  nothing  hi  tbe 
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ittcorcl  to  gtT«  nottoa  to  the  juroperty  owjoer 
that  tills  land  bad  been  sold  loi  deUnqnent 
taxes. 

AsaUi,  the  record  is  quite  dear  that  re- 
spoudent  was  acting  In  good  faith,  endeavor- 
ing to  keep  Mb  taxes  paid,  and  that  he  did 
in  fact  pay  all  the  taxes  he  had  any  notice 
were  standing  against  his  property,  or  that 
had  ever  been  assessed  against  it.  The  tax- 
payer was  evidently  acting  in  good  faith, 
and,  on  the  other  tiand,  the  assessor  and  tax 
collector  seems  also  to  have  acted  in  good 
faith,  and  not  with  any  purpose  of  deceiving, 
defrauding,  or  misleading  respondent 

While  the  tacts  and  drcumstances  differ, 
the  principle  of  law  here  involved  Is  similar 
to  that  announced  In  Smith  v.  Davidson,  23 
Idabo,  5SS,  130  Pac.  1071,  and,  for  the  same 
reason  and  on  the  same  principle,  entitles  the 
proper^  owner  to  the  same  equitable  relief 
whidi  was  granted  in  that  case.  See,  also, 
Randall  v.  Dailey.  66  Wis.  286,  28  N.  W.  392; 
Cooley  on  Taxation  (jSA  Ed.)  809. 

A  number  of  ottaer  reasons,  some  of  wblch 
are  valid,  bave  been  advanced  in  support  of 
the  }ndgment  of  the  trial  court,  and  to  the 
effect  that  the  respondent  berein  was  entitled 
to  the  r^ef  which  the  Ju^^ent  awarded 
Iilm.  In  view  of  the  fkct  tliat  we  liave  con- 
doded  that  the  Judgment  in  this  case  should 
be  aflBrmed,  it  is  unnecessary  to  discuss  these 
■ereral  questions.  It  Is  qnlto  clear  ttot  tbe 
respondent,  wbo  Is  tbe  owner  of  this  land, 
baa  acted  In  good  fiiltli,  and.  while  pertiaps 
not  as  diligent  as  be  m^t  bave  beoi,  he 
ong^t  not  to  lose  bis  property  under  the  <dr- 
eanntanGee,  where  be  is  rwdy  and  willing 
to  rrtmborse  the  purchaser  at  tbe  tax  sale 
for  all  bis  outlay,  together  with  Interest  and 
penaltlea.  On  the  othw  band,  the  appellant, 
who  vraa  the  puretiaaer  at  this  delinquent 
sale,  bas  been  in  no  way  prejndiced,  and  will 
In  no  way  be  a  loser,  and  be  will  receive  Ills 
money  bade,  together  with  a  high  rate  of  in- 
terest and  such  penalties  as  tbe  statote  pre- 
scribes. 

We  dull  not  further  discuss  tbe  questions 
arising  In  this  case.  Tbe  Judgment  should  be 
affirmed,  and  it  Is  so  ordered.  Tbe  appellant 
will  be  taxed  with  the  costs  of  this  appeal 

The  restwndent,  as  a  concUtion  to  clear- 
li^  Ills  title  and  canceling  this  tax  deed, 
should  pay  to  the  appellant,  or  to  the  clerk 
for  bis  use  and  b^ieflt,  all  sums  paid  out  by 
appellant,  together  with  interest  and  penal- 
tles  allowed  on  redemption,  and  should  also 
pay  tbe  costs  of  this  action  In  tbe  district 
court  TbB  appellant  ms  not  In  any  way  at 
fonlt  or  to  blame  for  bidding  In  this  proper- 
ty, and  he  took  a  tax  deed  In  the  manner  an- 
tborized  and  provided  by  law.  He  should  not 
now  be  required  to  pay  the  costs  and  expens- 
es stalled  in  tbe  district  court  In  having 
this  deed  set  aside.  The  whole  costs  Incurred 
in  the  district  court  should  be  taxed  up 
against  ttie  respondent  On  the  other  band, 
if  the  district  court  rightly  decided  the  case, 


as  we  think  it  did,  and  that  decision  was 
against  the  appellant,  and  be  saw  fit  to  pros- 
ecute this  appeal,  he  should  pay  the  costs 
incurred  In  bringing  the  case  to  this  court 

The  cause  will  therefore  be  remanded  to 
the  district  court,  with  direction  to  enter  a 
modified  decree  In  accordance  herewith,  and 
as  modified  tbe  Judgment  of  the  district  court 
will  be  affirmed;  and  it  Is  so  ordered.  Costs 
of  tlUs  aiqinal  awarded  in  favor  of  respond- 
ent 

SULLIVAN,  X,  concurs. 


STRONG  et  al.  v.  BROWN  et  sL 

(Supreme  Court  of  Idaho.  April  16, 1914.  Be- 
heariug  Denied  Hay  15,  1914.) 

1.  Bfums  AND  HinmLLU  (f  119*)— Excava- 
tion—I<  eg  LiaBncE—NuisAKOS. 

It  is  lawful  for  the  miner  to  dnk  boles,  pits, 
and  diafts  on  mineral  lands,  and  to  do  so  is 
not  oC  itself  an  set  of  nwliguoe.  and  an  «s- 
cavation,  pit,  or  shaft  maot  vs  a  miner  In  the 
prosecatioQ  of  his  work  is  not  of  itself  a  nni- 
sance. 

{EA.  Note.— For  other  cases,  see  Mines  and 
Mtneials^  Gent  Dig.  |  241;  Deo.  Dig.  {  Ue.«] 

2.  Mines  and  Minesals  (S  119*)— Excava- 
tion— Injubt  to  Animai*— Liabiutt. 

The  owner  of  a  mining  claim  is  not  liable 
to  the  owner  oE  live  stock  for  damAges  re- 
sulting from  live  stock  running  at  large  fall- 
ing into  a  pit,  prospect  hole,  or  mining  shaft 
left  open  by  the  miner,  and  the  locator  or  owner 
of  luiuiog  claims  is  not  bound  by  law  to  fence 
or  inclose  the  same  in  order  to  protect  live 
stock  running  at  large  on  the  pablic  domain 
from  being  injured  by  falling  into  the  same. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  241 ;  Dec  Dig.  i  119.*J 

Appeal  from  District  Court,  Bear  Lake 
County;  Alfred  Budge,  Judge. 

Action  by  Elisha  Strong  and  others  against 
Lucius  P.  Brown  and  others  for  damages  for 
loss  of  live  stock.  From  Judgment  for  de- 
fendants, plaintiffs  appeal.  Affirmed. 

T.  L.  Glenn,  of  Montpelier,  for  appellants. 
Charles  E.  Hards,  of  Mon^^lv,  fm;  re- 
spondents. 

AILSHIE,  C.  J.  This  actl<Hi  was  com- 
menced to  recover  damages  for  the  loss  ot 
live  stock  that  were  running  on  the  public 
range  and  strayed  onto  tbe  pranlses  ot  the 
defendants  and  fell  Into  certain  "pits"  or 
excavations  that  had  been  made  on  the  de- 
fendants' premises  in  the  prosecution  ot  worii 
m  tb^  phosphate  mines.  A  donnrrer  to 
the  com^aint  was  sustained  and  Ju^^ment 
of  dismissal  was  entosd,  and  this  appeal 
was  thereupon  prosecuted. 

The  only  question  arising,  therefore.  Is  as 
to  tbe  suffldency  (tf  the  oonnAalnt  to  state 
a  cause  of  actkm.  The  mfiterlal  allegatloiis 
thereof  are  as  tollows: 

"(2)  O^t  at  all  times  herein  martUmed  the 
defendants  were  Joint  owners  of  and  In  pos- 


•For  other  ea«M  sm  mud*  topic  and  sbcUob  NUMBER  in  Dec  Dls-  A  Am.  Dig.  K«7-No.  S«rlM  *  &6B>4nd«xM 
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seesioii  of  the  ftdlowfng  phoai^te  minliig 
claims :  {Eere  follows  a  descriptton  of  the 
clalziu  wblch  axe  located  In  Bannock  county]. 

"(3)  Tbat  on  the  day  of  Hay,  1912, 

plaintiffs  were,  and  for  some  time  prior 
thereto  were,  the  owners  of.  In  possession  of, 
and  entitled  to  the  poKesslon  of  the  follow- 
ing Ascribed  animals,  to  wit:  [Bare  follows 
a  deBciiption  of  the  animals  and  allegations 
of  tile  valve  thereof];  that  In  the  month  of 
April,  1912,  the  said  mares  and  horse  were 
tnined  npon  the  public  range  to  graze ;  ttiat 
while  so  on  said  range,  the  blue  mare  fell 
into  a  j/lt  on  said  first  claim  and  was  kill- 
ed Uiereby;  that  the  gelding  while  so  opon 
said  range,  fail  into  a  pit  on  said  second 
claim,  and  was  killed  thereby ;  that  the  said 
gray  mare,  while  so  upon  said  range,  fell  in- 
to a  pit  on  said  third  claim,  and  was  killed 
thereby;  that  the  def»dants.  In  otter  dis- 
regard of  the  rights  of  plaintiffs,  negligently, 
wrongfully,  and  carelessly,  after  digging  said 
pits,  foiled  to  inclose  the  same,  so  as  to  pro- 
tect stock  turned  upon  the  range,  and,  when 
said  pits  became  filled  with  snow,  they  were 
so  biddra  from  view  that  the  said  horses 
walked  into  said  pita,  and  were  ther^y  kill- 
ed and  destroyed,  to  plaintiffs'  damage  in  the 
sum  of  five  hundred  and  twenty-five  dollars 
(W2C.00)." 

[1,  t]  The  important  and  material  question 
In  this  case  is  whether  a  miner,  prospector, 
or  landowner  Is  guilty  of  negligence  In  leav- 
ing prospect  holes,  pits,  or  shafts  open  and 
unfenced  on  the  public  domain  or  elsewhere 
upon  mineral  lands.  In  other  words,  must 
the  miner  and  prospector  fence  and  Inclose 
prospect  holes,  pits,  and  mining  shafts  and 
tunnels  to  protect  live  stock  running  at  large 
from  falling  into  them.  In  this  case  It  stands 
admitted  that  the  respondents  were  the  own- 
ers and  in  posseaslou  of  certain  phosphate 
claims,  and  that  they  had  opened  "pits"  on 
these  claims,  and  the  horses  belonging  to  the 
appellants  strayed  onto  the  claims,  fell  Into 
the  pits,  and  died. 

The  statutes  of  the  United  States  author- 
ize the  prospector  and  miner  to  go  upon  the 
public  domain  and  prospect  for  precious  met- 
ala-and  locate  mining  claims,  and  the  stat- 
utes require  that  certain  work  must  be  don^ 
whlcSi  includes  digging  a  pit  or  sinking  a 
shaft  In  order  to  hold  such  location.  It  la 
dear,  therefore,  that  to  make  such  an  exca- 
vation, either  on  a  man's  own  land  or  upon 
tfae  public  domain.  Is  not  of  Itself  a  wrongful 
act,  and  the  thing  done  does  not  of  itself 
constitute  a  nuisance.  The  miner  has  a  right 
to  do  these  things,  and  that  tight  Is  not  one 
of  sufferance  or  tolerance,  but  it  is  authoriz- 
ed by  positive  statute.  On  the  other  hand, 
under  the  laws  of  this  state,  a  man  may  al- 
low his  horsea  to  run  at  large,  and  they  may 
roam  and  graze  wherever  their  instinct  may 
lead  them  upon  unfenced  and  uninclosed 
landa.  In  otber  words,  the  ownor  of  unfenc- 
ed or  uninclosed  land  cannot  maintain  an  ac- 


tion Cor  damages  against  the  owner  of  such 
stock  becanae  they  taanian  to  fised  and  graze 
upon  his  lands. 

Neither  the  govemmatt  of  the  United 
States  nor  the  state  of  Idaho  has  enacted 
any  stotnte  requiring  the  locator  at  a  mining 
dalm  to  fence  the  same,  or  to  in  any  war 
protect  or  Inclose  any  pits,  shafts,  or  excava- 
tions on  such  claim  against  live  atocfc.  In 
order  for  one  to  be  liable  for  damages,  be 
must  be  guilty  of  some  act  of  negligence. 
Such  negligence  may  consist  of  omis^on  or 
commission.  It  seems  to  us  that  when  a 
mining  claim  is  left  unfenced,  as  between  the 
owner  thereof  and  the  owner  of  grazing  live 
stock,  there  exists  concurrent  rial£s.  The 
owner  of  the  mining  claim  incurs  the  risk 
of  having  live  stock  herd  end  graze  over  his 
land  and  claim,  and  he  takep  the  chances  oC 
any  incidental  damages  which  they  may  do 
his  property  by  reason  of  having  free  in- 
gress thereto.  On  the  other  hand,  the  owner 
of  such  live  stock,  while  he  has  the  privilege 
of  permitting  his  live  stock  to  run  at  Urge 
and  graze  over  the  uninclosed  property,  takes 
the  concurrent  risk  of  such  stock  gating  into 
dangerous  places,  falling  into  pits  or  excava- 
tions, or  getting  into  buildings  or  works  be- 
longing to  the  landowner  and  getting  maimed 
or  killed. 

While  the  owner  of  such  trsapassiiig  live 
stodi  cannot  be  hdd  In  damages  by  the  own- 
er of  the  real  property,  unleeB  the  land  has 
been  lawfully  inclosed,  on  the  other  hand,  the 
owner  of  sndi  realty  should  not  be  h^  Uable 
for  an  injury  whliih  socb  trespassing  animals 
may  receive  under  audi  drcumstsnces.  Hw 
man  who  turns  his  live  stock  out  onto  tiie 
public  range  tates  innumerable  risks  of  tbeir 
bdng  Ulled  or  tnjnred.  The  mountainous 
country  is  ftdl  of  crags,  canyons,  pitfalls,  and 
innumerable  places  where  tiiey  may  as  ttslly 
become  injured  as  from  foiling  into  mining 
excavations.  It  would  be  a  very  dangerous 
precedent  to  establish  in  a  state  like  this, 
where  mining  and  prospecting  are  carried  on 
by  such  a  large  number  of  people,  to  say  that 
every  miner  and  prospector  must  fence,  or  in 
some  way  secure  and  protect,  every  prospect 
hol^  mining  shaft,  and  pit  against  roaming 
live  stock.  We  cannot  believe  that  the  law 
imposes  such  an  obligation. 

This  court.  In  considering  the  respective 
rights  of  property  owners  to  enjoy  the  free, 
unrestricted  use  of  their  several  properties,  in 
the  case  of  City  of  BeUevue  v.  Daly,  14 
Idaho,  551.  91  Paa  1038,  15  L.  B.  A.  <N.  S.) 
992,  126  Am.  St  Rep.  179,  14  Ann.  Cas.  1136. 
quoted  with  approval  from  Professor  Beacb 
as  follows:  "It  may  be  stated,  as  a  general 
proposition,  that  every  man  Iws  a  rt^t  to  tbe 
natural  use  and  enjoyment  of  his  property, 
and  if,  wliUe  lawfully  in  such  use  and  wioj- 
meat  without  Detfigence  or  malice  on  his 
part,  an  unavoidable  loss  occurs  to  his  ailt^ 
bor,  it  is  damnum  absque  injuria;  for  the 
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rightful  use  of  tme's  own  land  may  cause 
damage  to  another  without  any  legal  wrong." 

Onr  attentl<m  has  been  called  to  bat  one 
case  which  seems  to  be  In  point  on  the  facta 
nnder  consideration  in  this  case,  and  that  is 
the  case  of  Belnhorn  t.  Griswold,  27  Mont, 
ra,  69  Pac.  667,  68  L.  a  A.  771,  94  Am.  St 
Rep.  818.  There  the  defendant  was  the  lessee 
of  a  mining  claim  and  mill  site.  The  prop- 
erty  was  not  Inclosed  by  any  legal  fence. 
He  had  placed  upon  the  property  a  number  of 
rats  containing  a  solution  of  certain  poison- 
ons  chemicals  and  water,  and  the  plaintlfTs 
cattle  strayed  onto  the  premises  and  drank 
of  the  solution  and  died.  The  plaintiff  there- 
upon commenced  an  action '  against  the  de- 
fendant to  recover  damages  to  the  extent  of 
the  value  of  the  cattle.  The  Supreme  Court 
of  Montana  gave  the  matter  a  very  tliorough 
conslderatloi^  and  reached  the  conclusion 
that  the  mlneowner  was  not  liable  for  damag- 
es, that  he  had  committed  no  wroi^  or  tort, 
and  was  In  no  respect  guilty  of  negligence, 
and  should  not  be  held  for  damages.  In  pro* 
cess  of  the  courtfs  discussion  and  considera- 
tion of  this  question.  It  was  said:  'fThls  is 
his  right,  for  the  cattle  are  trespassing.  The 
owners  of  domestic  animals  hold  no  servitude 
upon,  or  interest,  temporary  or  permanent,  In, 
the  open  land  of  anotlier  merely  because  It  Is 
open.  If  landowner  falls  to  fence  out' 
cattle  lawfully  at  large,  he  may  not  succe^ 
fully  complain  of  loss  caused  by  snch  live 
stock  straying  upon  his  unindosed  land.  For, 
under  tiiese  circumstances,  the  trespass  is 
condoned  or  excused;  the  law  refuses  to 
award  damages.  While  the  landowner,  by 
omittiiig  to  fence,  disables  himself  from  In- 
voking Uie  imedy  vtdiSi  Is  given  to  those 
who  Indon  tlielr  pr«p«rt7  with  a  legal  fence, 
and  wbils  tbe  cattle  owner  is  tibereby  relieved 
fnnn  UabllUy  for  casnal  treoMunaa,  it  la 
nevertheleas  true  tliat  the  cattle  owner  haa 
no  right  to  paatnre  Ma  cattle  on  the  land  of 
another,  and  that  cattle  thus  wandering  orer 
such  lands  are  not  ri^tfuUy  there.  They 
are  there  merely  by  the  forbearance,  auffei- 
ance,  or  tolerance  of  the  nonfendng  landown* 
er;  there  they  may  remain  only  by  his  tol- 
erance^ The  cattle-owning  plaintiff  did  not 
owe  to  the  land-owning  defendant  the  duty 
to  fence  his  cattle  In.  The  latter  did  not 
owe  to  the  former  the,  dnty  to  fence  them  out. 
Neither  of  them  was  under  obligation  to  the 
other  In  that  regard.  The  defendant  Is  not 
liable  In  this  action,  unless  he  waa  negligent 
There  cannot  be  negligence  without  bieadi  of 
duty.  HeDce  manifestly  the  defendant  was 
not  guilty  of  negligence  in  omitting  to  pre- 
vent the  plaintUTe  cattle  from  goli«  upon 
his  unfenoed  land." 

The  foregoing  observatloiui  are  peculiarly 
applicable  to  the  facts  of  the  case  we  have 
□Dder  consideration.  We  are  satiafled  that 
the  trial  court  properly  sustained  the  demur- 
rer and  dismissed  the  action,  and  that,  under 
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the  allegations  of  the  complaint,  the  deftad- 
anta  were  not  liable  for  damages. 

The  Judgment  should  be  affirmed,  and  it  is 
BO  ordered,  with  costs  in  favor  of  respondent 

StrtiLITAN,  J.,  concurs. 


DABNBLL  v.  HUMS  et  aL  (Na  8397.) 
(Supreme  Court  of  Oklahoma.  April  28, 1914.) 

(SyUabu*  bv  the  Oovrt.) 

1.  Fbauds,  Sutuib  of  (I  88*)— LaAHB— Va- 

UDITT. 

A  lease  or  contract  of  rental,  whether  Is 
writing  or  parol,  for  a  period  of  one  year  be- 
giuaiDg  a  day  in  the  future,  is  valid. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  fi|  69,  SO,  92 ;  Dec.  Dig.  {  53.*] 

2.  Indians  Q  16*>-LKAaxKO  of  Boicestkad— 

Vauditt. 

A  one-half  blood  Greek  Indian  making  auck 
a  lease  of  her  homestead  is  binding  and  not  in 
conflict  with  the  acts  of  CongreBS  or  those  of  the 
Bt&te  of  Oklahoma. 

[Ed.  Note.— For  other  cases,  see  Indiana,  Cent 
Dig.  f  46 ;  Dec.  Dig.  f  16.*  j 

Error  from  Comity  Court,  Tulsa  County; 
N.  J.  Gnbser,  Judge. 

Action  by  W.  J.  Darnell  against  Harvey 
Hnme  and  others  before  a  Justice  of  the 
peace.  Judgment  for '  defendants  was  af- 
firmed on  appeal  to  the  county  court,  and 
plaintiff  brings  error.  Judgment  for  defend- 
ants. 

This  la  a  proceeding  in  error  from  the 
county  court  of  Tulsa  county.  A  petition  in 
error  waa  filed  in  time  attached  to  case-made. 
The  suit  orlglnaUy  was  before  a  ju^ce  of 
the  peace  for  unlawful  detainer  of  the  N.  E. 
)4  of  the  S.  W.  of  section  1,  township  17 
N,  range  14  B.  The  partlea  occupy  the  same 
relatkm  in  this  court  that  they  did  in  the 
court  below.  On  the  trial  of  said  cause  In 
the  county  court  plalntUC  Introduced  hla 
tease  or  rental  contract  betwerai  himself  and 
ana  Henrietta  Sarty,  who  la  a  one-half  blood 
GredK  Indian.  This  leasa,  or  rental  oon- 
tract  rather,  waa  dated  the  26tb  day  of  No- 
vember, 1910,  to  go  into  effect  January  l, 
1911.  for  a  period  of  one  year.  At  tha  trial 
this  lease  waa  Introduced  by  plaintiff  Dar- 
nell. Dam^  before  taking  the  lease  or 
rental  contract  for  Hrairletta  Sarty,  examin- 
ed the  records  of  Tnlsa  county,  but  found 
no  record  of  a  lease  trota.  her  or  any  other 
person  for  the  same  land.  Hla  evidence  is, 
however,  that  he  saw  the  defendants  below, 
now  defendants  in  error,  in  possession  of  said 
land  and  using  it  but  be  made  no  inquiry 
of  them  by  what  right  or  authority  they  were 
holding  possesaion  and  using  the  same.  On 
January  4,  1911,  he  caused  notice  to  be  serv- 
ed upon  the  defendants  to  vacate  tbe  prem- 
ises, and  they  refused  to  do  so.  As  said  be- 
fore, he  began  his  action  before  a  Justice  of 
tbe  peace,  and  the  judgment  of  that  court 
was  appealed  from  to  the  county  court. 


DARNELL  t.  BWM 


'For  otb«r  cum  m*  suds  tople  and  sacUon  NUlf  BIER  in  Dse.  Dig.  4  Am.  Dig.  Kej-No.  SerlM  a  Rap': 
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At  tbe  trial  Id  the  county  court,  Hmrlet- 
ta  Sarty,  the  allottee,  testlflea  that  In  1909 
she  gave  Ur.  Weer  a  five-year  lease  on  tbe 
premises,  and  that  Mr.  Weer  held  the  land 
for  IQia  Mr.  J.  E.  Weer  testified  that  he  had 
the  lease  spoken  of  by  Henrietta  Sarty  for 
five  years  and  went  Into  possession  of  said 
premises  for  the  year  1910  under  said  lease, 
and  learning  his  five-year  lease  was  no  good 
because  the  land  was  the  homestead  of  the 
said  Henrietta  Sarty,  she  being,  as  stated,  a 
one-half  blood  Creek  Indian,  and  desiring  to 
keep  tbe  land  for  the  year  1911,  he  made  a 
new  agreement  on  August  6,  1910,  with  Hen- 
rietta Sarty  for  the  year  1911,  and  said 
agreement  was  written  on  the  back  of  the 
former  lease,  hut  that  tbe  writing  was  lost, 
but  he  testified  that  it  was  substantially  In 
the  following  words :  "Weer,  Oklahoma,  Au- 
gust 6th,  1910:  It  Is  hereby  agreed  that  J. 
E.  Weer  ia  to  bare  the  wltbln  land  for  tbe 
year  1911.  It  Is  further  understood  that  said 
J.  B.  Weer  has  a  right  to  subl^  the  said 
premise^*— which  written  agreanwt  was 
signed  by  Henrietta  Sarty  and  talms^ 
AU  this  was  fully  testifled  to  by  Urn,  but 
this  was  dolled  by  the  allottee.  And  Weer 
also  testifled  that  he  paid  her  In  full.  In  tbe 
preseoce  al  tbe  Indian  agent,  for  tbe  year 
taiX  and  obtained  a  recdpt  tbertfor;  and, 
while  she  testifies  In  a  negative  way  that  ahe 
did  not  sign  tbe  reodpt  herself,  yet  does  not 
d^y  afllrmatiTely  Qiat  she  received  the  mon- 
ey and  goods  from  Weer  as  rent,  and,  also, 
states  that  the  Indian  agent  decided  that 
Weer  was  entitled  to  the  land  for  the  year 
1911.  Under  tills  state  of  facts,  the  defend- 
ants, who  are  also  tenants  of  Weer  for  the 
year  1910,  sublet  from  Weer  for  the  year 
1911  the  premises  and  were  in  possession  of 
tbe  same  under  the  subletting  from  Weer 
when  notice  was  served  upon  thm  by  the 
plaintiff  to  vacate,  whldi  they  declined  to 
do;  Weer  having  previously  testified  that  tbe 
lease  for  the  year  1911  between  him  and 
the  allottee  was  Independent  of  tbe  old  lease 
and  was  a  separate  agreement  between  them 
for  the  year  1911.  Hence  this  action  for 
forcible  entry  and  detainer. 

At  the  trial  It  was  the  contention  of  plaln- 
tifF  in  error  that  the  transaction  between 
Weer  and  the  allottee  was  a  lease  for  five 
years  and  not  approved  by  the  Secretary  of 
tbe  Interior,  and  therefore  void  under  the 
act  of  Congress  of  1908.  Per  contra,  the  con- 
tention of  the  defendants  was  that  by  the 
agreement  between  Weer  and  the  allottee  the 
lease  was  made  in  August,  1910,  for  one  year 
to  begin  January  1,  1911.  At  the  trial,  the 
court  instructed  the  jury,  at  the  Instance  of 
plaintiff,  that  the  case  was  one  for  the  pos< 
session  of  land  and  under  the  law  the  title 
to  the  same  could  not  be  put  in  issue,  and  It 
was  for  the  Jury  to  decide  who  is  entitled  to 
the  possession  of  the  land  and  that  only,  and 
that  the  right  of  possession  Is  the  only  Issue 
that  can  be  determined.  He  further  Instructs 


I  ed,  at  the  instance  of  plaintiff,  that  In  order 
'  for  the  plaintiff  to  recover  he  must  show  be 
I  had  a  perfect  right  to  possession  In  Jan- 
{  uary,  1911«  at  the  time  he  gave  notice  to  tbe 
defendants  to  quit  and  d^ver  posseiision  to 
him,  but  iu  order  to  recover  It  is  not  neces- 
sary for  the  plaintiff  to  have  been  In  tbe 
peaceable  possession  of  the  land  prior  to  the 
bringing  of  this  suit,  and  all  that  was  neces- 
sary was  for  him  to  show  that  he  had  the 
right  to  possession  on  the  day  that  notice 
was  given  by  him  to  the  defendants  to  quit 
Further,  that  If  the  Jury  found  those  facu 
under  this  principle  of  tbe  law  requested  by 
plaintiff's  counsel  tbe  verdict  should  be  for 
the  plaintiff.  He  gave,  at  the  defendants*  in- 
stance, the  foUowing  in8tructt<ma:  That 
should  tbe  Jury  find  by  a  preponderance  of 
tbe  evidence  that  at  tiie  time  the  plaintiff 
Darnell  took  the  lease  from  Henrietta  Sarty, 
upon  which  be  relies  for  possession,  that  tbe 
defendants,  or  either  of  them,  were  in  the 
actual,  open,  visibly  notorious,  and  exclusive 
possession  of  tl%  premises  in  cmitroveray, 
tbei  and  in  that  event  tbe  plaintiff  was 
bound  to  inquire  of  tbe  parties  In  possession 
of  said  premises  as  to  his  Interest  In  said 
property,  etc.  These  instructions  were  giv- 
en at  tbe  request  <^  both  parties,  and  no  ex- 
ceptions reserved  to  the  same.  Tbe  verdict 
of  the  Jury  was  that  tbe  defendants  were  en- 
titled to  tbe  possession  of  the  land  and  that 
they  were  not  guilty.  Judgment  was  en- 
tered upon  said  verdict.  Motion  for  new 
trial  was  filed  by  the  plaintiff,  heard,  and 
overruled;  and  the  case  comes  here  upon 
the  record  as  substantially  stated  hereto- 
fore. 

J.  S.  Severson,  of  Broken  Arrow,  for  plain- 
tiff ttt  error.  M.  P.  Howser,  of  Broken  Ar- 
row, and  W.  B.  Wimama,  of  Tnlso,  for  de- 
fendants In  error. 

RITSSELL,  J.  (after  stating  the  f&cts  as 
above).  [1]  It  appears  to  us  that  the  ques- 
tion Involved  In  this  case  Is  whether  or  aot 
the  lease  entered  into  between  Weer  aDd 
Henrietta  Sarty,  the  allottee,  for  one  year  to 
commence  the  first  of  January,  1911,  was  a 
valid  agreement  for  the  use  of  the  land  for 
such  period.  Although  the  land  in  questioa 
was  the  homestead  of  Henrietta  Sarty,  and 
she  being  of  the  one-half  blood,  this  did  oot 
aCFect  her  right  to  enter  Into  an  agreement 
with  Weer  to  lease  the  premises  for  the  do- 
ration  of  one  year.  Whether  she  leased  it 
or  not,  as  testifled  to  by  Weer  and  In  a  nega- 
tive way  denied  by  her,  was  an  Issue  for  tbe 
determination  of  the  Jury.  The  fact  that  It 
was  a  lease  to  begin  in  the  future  for  a  pe- 
riod of  one  year  does  not  affect  its  validity 
or  the  right  of  the  party  to  make  such  a 
lease,  as  has  been  determined  by  this  court 
in  several  cases;  tbe  last  expression  of  tbe 
court  being  In  tbe  case  of  Annie  M.  Sulli- 
van V.  B.  S.  Bryant.   This  Is  not  a  lease 
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for  man  tJaan  on&  year.  It  wu  testified  to 
by  Weer  that  the  right  to  tbe  preniises  for 
one  yeftr  beginning  in  Jaauaiy,  1911,  was  In 
writing,  and,  after  baving  shown  that  the 
writing  wae  loal^  he  waa  permitted  to  testify 
orally  as  to  the  coutoits  of  sidd  writing,  and 
we  certainly  see  no  objection  to  this  ruling. 

[2]  The  case  of  SuUlvan  t.  Bryant,  136 
Pac  412  (not  yet  ofBdaUy  reported),  is  de- 
daive  ot  the  issue  involved  in  this  caaa 

We  deem  It  nnneoeiwary  to  farther  notice 
otber  matters  raised  in  the  aselgnmentB  of 
error  that  cannot  substantially  affect  the 
judgment  of  the  lower  court 

The  Judgment  of  the  trial  court  is  af- 
firmed. All  the  Justices  concur. 


FAULK  et  aL  v.  BOARD  OF  COM'RS  OF 

MARSHALL  COUNTT  et  at.    (No.  0866.) 
(Supreme  Conrt  of  Oklahoma.  April  28,  1914.) 

(SyU^bmt  by  tA«  Court.) 

1.  Couimas  (8  151*)— Cksation  of  Iitdbbt- 

XDNKSa— ElXCTlON. 

Where  as  is  required  io  Bectioo  26  of  article 
10  of  the  CoDStitution  that  three-fifths  of  the 
voters  of  the  countr,  city,  or  other  snbdiTiirioD 
of  the  Btate,  voting  at  an  electicn  upon  th« 
proposition  whether  laid  county  or  any  subdivi- 
idon  named  in  said  section  26  shall  become  in- 
debted for  any  parpose  in  an  amount  exceed- 
ing the  income  and  revenue  of  such  conntr,  etc, 
in  any  year,  and  if  as  mai^  as  three-fiitbs  of 
the  voters  vote  in  favor  of  such  proposition, 
then  sach  Indebtedness  is  allowed. 

[Ed.  Mote.— For  other  cases,  see  Coantles, 
Gent.  Dig.  §§  166.  218;  Dec.  Dig.  {  l&l.*] 

2.  Cotmnns  ii  151*)— Gbxatioh  or  iRoxsnD- 

mUS— EUCnOH— QUALIFXOATION  OF  VOTBBS. 
The  qualification  of  such  voter  is  prescrib- 
ed in  sections  1  and  4a  of  article  3  of  the  Con- 
stitntion,  and  at  elections  held  for  tbe  parposes 
defined  in  section  28,  art  10,  hia  quaufication 
is  fixed  without  regard  to  his  status  as  a  prop- 
erty tax  paying  or  non .  property  tax  paying 
voter. 

[Ed.  Note.— For  otber  cases,  see  Goantiea, 
Gent.  Dig.  i|  166,  218;  Dec  £Kg.  }  151.*} 

3.  COUNTnS  (I  106*)— ORKATIOW  OF  INDEBT- 
BDNK8S  —  BXXonONS  —  QOAUFIOATION  OF 
TOTKBfi. 

Election  1626,  Bev.  Laws  1910,  empowering 
the  bcnrd  of  county  eonunisBioners  to  contract 
for  the  erection  of  coorthouses  and  jails  and  to 
issue  bonds  therefor  provided  that  the  same  shall 
be  issued  if  a  majority  of  the  qualified  tax  pay- 
ing voters  voting  at  an  election  at  which  such 
matter  is  snbmltted,  etc,  does  not  affect  the 
percentage  of  three-fifths  required  by  the  con- 
stitutional provision;  and  held,  further,  that 
it  is  not  a  limitation  on  tbe  qualification  of  a 
voter  as  stated  tn  sections  1  and  4a  of  article  3 
of  the  (>>nst{tntion. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §fi  166,  166;  Dec.  IHg.  S  106.*] 

4.  GouN-nEa  (8  106*)- Powas  to  Comtbact— 
PtJBOC  Bdildinoh— BLrcTiows. 

Tbe  board  of  county  commissioners,  under 
aectioQ  1625,  Rev.  Laws  1910,  are  empowered  to 
contract  for  the  purchase  or  erection  of  a  court- 
house fmd  Jail,  when  a  majority  of  those  vot- 
hig  in  favor  of  the  proposition  submitted  by  the 
board  are  qualified  property  taxpaying  voters. 

[Ed.  Note.— For  otber  cases,  see  Couotiea, 
Cent.  Dig.  H  165,  166 ;  Dec.  Dig.  |  106.*] 


Error  from  District  Court,  Mwrifhiiii  Coun- 
ty; R.  G.  Alien,  Judge. 

Action  by  D.  h.  Faulh  and  othen  against 
the  Board  of  Countg^  Gonmiissloners  of 
Marshall  County,  Oklahoma,  composed  of  W. 
S.  Lasiter  and  others,  and  l^alnst  Edwin 
Kirk,  County  Clerk,  and  Ava  MlUer,  County 
Treasurer.  Judgment  for  defendants,  and 
plaintiffs  bring  error.  Affirmed. 

An  election  was  held  in  Marshall  connty 
on  September  29,  1913,  at  which  was  submit- 
ted two  propositlona  by  the  board  of  county 
commissioners,  namely :  (1)  Shall  the  county 
commissioners  be  authorized  to  expend  the 
sum  of  f76,000  for  the  construction  of  a 
courthouse  to  be  owned  and  used  by  the 
county,  etc. ;  and  (2)  should  an  Indebtedness 
be  incurred  by  the  Issuance  of  a  6%  per  cent, 
interest- bearing  negotiable  coupon  bond  of 
said  county  in  tbe  som  of  $76,000  for  such 
purpose  and  a  levy  of  a  tax  to  pay  the  In- 
terest on  said  bonds,  as  well  as  to  provide 
a  sinking  fund  to  pay  the  prindpal  thereof  1 

The  returns  of  the  election  were  doty  can- 
vassed, and  both  propositions  were  decHared 
to  be  carried  by  the  reqidslte  constitutional 
majority ;  and  in  ttie  month  of  October,  1918, 
the  board  of  county  commissioners  proceeded 
to  the  issuance  of  the  bonds  in  said  sum,  and. 
the  treasurer  of  said  connty  being  about  to 
sell  the  bonds  and  deliver  them,  the  plalntiffa 
in  error  began  this  action  to  enjoin  the  de- 
fendants in  error  upon  the  grounds  as  al- 
leged that  said  propositions  were  not  carried 
by  the  vote  required,  and  therefore  the  CAeo- 
tlon  was  void,  and,  having  no  adequate 
remedy  at  law,  they  prayed  that  the  de- 
f^dants  be  restrained  by  tbe  district  court 
of  Marshall  county.  A  restraining  order  was 
issued  and  the  cause  set  down  for  hearing 
in  the  district  court.  Flaintllb  in  error 
amended  their  petition.  Defendants  in  error 
filed  general  and  special  demurrers  to  the 
jwtitlon,  which  were  overruled  by  the  Hon- 
orable R.  C.  Allen,  district  Judg^  authorized 
to  hold  a  term  of  the  court  in  Marshall  coun- 
ty. The  defendants  In  error  answered,  and 
the  allegations  of  tbe  petition  as  well  as  those 
of  the  answer  will  be  sufficiently  reviewed, 
if  necessary,  in  the  opinion  of  the  court  with- 
out stating  the  matters  here.  As  was  said, 
temporary  Injunction  was  issued  and  the 
cause  went  to  trial  before  Hon.  R.  C.  Allen 
in  tbe  district  court  of  Marshall  county  t>e- 
fore  the  court,  without  the  intervention  of 
a  Jury,  and  was  submitted  upon  the  pleadings 
and  agreed  statement  of  facts  signed  by  all 
of  the  counsel  for  both  plaintiffs  and  defend- 
ants. Upon  hearing  of  the  cause,  the  court, 
on  the  10th  day  of  November,  1913,  dis- 
solved the  temporary  Injunction  Issued  In 
tbe  case  and  dismissed  the  petition  of  plain- 
tiffs. Plaintiffs'  motion  for  a  new  trial  was 
heard  and  overruled,  time  allowed  in  which 
to  serve  a  case-made;  and  this  proceeding 
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In  flRor  te  regularly  before  fhe  court  to  de- 
tamlne  tbe  qnestloiiB  at  IsBoew 

Uie  Bgreed  statement  of  facts  filed  In  the 
district  court  of  Marshall  county  and  efhown 
by  the  case-made  on  pages  30  to  32,  indnslTe, 
Is  as  follows:  "In  the  IMstrlct  Court  of 
Marshall  County,  State  of  Oklahoma.  D.  L. 
Fanlk  et  al^  PlalntiifB,  t.  The  Board  of 
County  Commissioners  of  Marshall  County 
et  al.,  Defendants.  Stipulation.  Come  now 
the  above-named  plalntUfs  in  person  and  by 
their  attorneys,  Hatchett  &  Ferguson,  and 
the  defendants  in  person  and  by  their  at- 
torneys of  record,  and  stipulate  and  agree 
that  the  following  contains  a  true  statement 
of  an  the  facts  In  this  case:  (1)  That  plain- 
tiffs are  residents  and  taxpayers  of  Mar- 
shall county,  Okl. ;  that  the  defendants 
W.  S.  Lasiter,  Hugh  Wiggs,  and  A.  P.  Kay 
are  the  duly  elected,  qualified,  and  acting 
county  commissioners  of  Marshall  county, 
Okl.;  that  Ed  Kirk  Is  the  duly  elected, 
quallfled,  and  acting  county  clerk  of  Marshall 
county,  Okl.;  and  that  Ava  Miller  Is  the 
duly,  elected,  qualified,  and  acting  county 
treasurer  of  Marshall  county,  Okl.  (2)  That 
on  the  29th  day  of  September,  1913,  pursuant 
to  proper  and  legal  procedure,  theretofore 
had,  an  election  was  regularly  held  In  Mar- 
shall county,  Okl.,  at  which  election  there 
was  submitted  to  the  qualified  electors  of 
said  county  two  propositions,  as  follows: 
'First  Proposition.  Shall  the  county  commis- 
sioners of  Marshall  county,  state  of  Okla- 
homa, be  authorized  to  expend  the  sum  of 
seventy-five  thousand  (?75,000.00)  for  the  con- 
struction of  a  courthouse,  in,  to  be  owned 
by  and  for  the  use  of  said  county?  Second 
Proposition.  Shell  the  board  of  county  com- 
missioners of  Marshall  county,  state  of  Okla- 
homa, incur  an  Indebtedness  of  said  county, 
by  Issuing  the  negotiable  coupon  bonds  of 
said  county  In  the  sum  of  seventy-flye  thou- 
sand dollars  ($76,000.00)  for  tii6  purpose  of 
providing  funds  for  the  purpose  of  tmllding 
a  courthouse,  in,  to  be  owned  by  and  for  the 
use  of  said  county,  and  levy  and  collect 
an  annual  tax  in  addition  to  all  other  taxes 
upon  all  of  the  taxable  property  In  said 
county,  sufficient  to  pay  the  interest  on  said 
bonds  as  it  falls  due,  and  also  to  constitute  a 
sinking  fund  for  the  payment  of  the  principal 
thereof  at  maturity ;  said  bonds  to  bear  In- 
terest at  the  rate  of  five  and  one-half  (5%) 
per  centum  per  annum,  payable  annually?* 
Said  election  was  held  In  accordance  with 
the  laws  th^i  in  force  end  In  all  respects  was 
properly  and  legally  conducted.  That  In  said 
election,  in  all,  2,624  electors  participated. 
That  of  said  number,  2,0S4  were  property  tax 
paying  voters.  That  at  said  election  there 
were  cast  by  non  property  tax  paying  voters, 
in  fAvor  of  the  fli^t  proposition,  303  votes 
and  149  votes  against  said  proposition,  and 
there  were  cast  In  favor  of  the  second  ivop- 
ositlon  by  non  property  tax  paying  voters 
811  votes  and  against  said  proposition  151 


votes.  That  there  were  east  by  tiie  pn^oiT 
tax  paying  voters  at  said  Election,  In  fk-vor 
of  the  first  proposition,  1,222  votes  and 
against  said  proposition  820  votes,  and  tbat 
there  were  cast  by  fhe  proper^  tax  paying 
voters  at  said  election  In  flavor  of  the  second 
proposition        votes  and  against  said  prop- 
osition sua  votes.    That  at  said  cteetlon 
there  were  13  ballotsSnst  tbat  were  discard- 
ed as  mutilated  and  not  counted;  tliese  18 
being  Induded  In  the  total  number  above 
stated  In  Uds  stipulation,  to  wit,  2,524  votes. 
Tbat  the  figures  as  shown  above  were  ascer- 
tained and  determined  by  the  returns  of  the 
county  canvassing  board  and  the  count  of 
the  ballots  made  in  open  court,  and  tbat  tlie 
same  are  the  true  and  correct  result  of  said 
election.   It  is  further  stipulated  and  agreed 
that,  as  shown  by  the  above  figures,  more 
than  three-fifths  of  all  the  legal  votes  cast 
at  said  election  were  cast  In  favor  of  both 
the  first  and  second  propositions;  that  more 
than  a  majorl^  of  the  property  tax  paying 
voters  of  Bfarshall  county  at  said  electioa 
cast  their  ballots  in  favor  of  both  the  first 
and  second  propositions,  but  that  less  tban 
three-fifths  of  the  property  taxpaylng  voters 
voting  In  said  election  cast  th^r  ballots  in 
fftvor  of  either  the  first  or  second  pp<^»o- 
sltions.   It  Is  further  stipulated  and  agreed 
that  subsequent  to  said  election  and  on,  to 
wit,  the  1st  day  of  October,  1918,  the  connty 
commissioners  canvassed  the  returns  from 
the  various  precincts  and  determined  that 
both  propositions  had  carried  by  more  than 
60  per  cent  of  both  the  non  property  tax 
paying  voters  and  the  property  tax  paying 
voters  and  by  proper  resolution  declared  both 
proportions  carried;  that  no  appeal  was 
ever  prosecuted  from  the  action  of  the  board 
of  county  commissioners.    It  is  further  stip- 
ulated and  agreed  that,  subsequent  to  said 
election  and  the  canvass  made  by  the  board 
of  county  commisBloners,  the  defendants 
her^  attempted  to  negotiate  the  Imnds,  and 
at  the  time  of  the  institution  of  this  suit  were 
attempting  to  sell  and  negotiate  said  bonds. 
It  la  further  agreed  that  this  cause  shall  be 
submitted  upon  the  pleadings  and  upon  this 
stipulation  of  the  facts.   Hatchett  A  Fergu- 
son, Attorneys  for  PlalntlfC.  W.  I.  Cmce,  V. 
B.  Hayes,  E.  S.  Burt,  Geo.  8.  March.  F.  R 
K^mamer,  Geo.  L.  Sneed,  J.  O.  lOnter,  At- 
torneys for  Defendants." 

Hatdiett  &  Ferguson,  of  Durant,  for  plain- 
tiffs In  error.  Chas.  A.  Coakley,  Geo.  S. 
March,  B.  8.  Hurt,  F.  B.  Kennamer,  and  Geo. 
L.  Sneed,  all  of  Madill,  and  W.  I.  Cmce,  of 
Ardmore,  W.  M.  Franklin  and  J.  O.  Mlnter, 
both  of  Madill,  and  W.  B.  Utterback  and  T. 
B.  Hayes,  both  of  Durant,  for  defwdants  In 


RUSSELL,  J.  (after  stating  the  facts  as 
above).  Flalntlfh  In  error,  In  th^  brltfy, 
say,  at  tlie  outset,  tbat  the  oaJj  avastUHi 
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iweflented  1^  the  ai^wal  In  this  case  la: 
**Doea  the  law  require  tbat  only  property  tax 
paying  voters  rote  on  flie  iwopoaitlon,  and 
does  It  nqnlre  60  per  cent  of  anch  TOtera  to 
incnr  Oie  bonded  IndeMedneaa,  wMcA  it  It 
admitted  la  In  e»ce$$  of  the  Inoome  and  rev- 
enue  for  that  yearf*  The  Italics  are  ours 
and  are  made  to  call  attrition  to  Uiat  which 
is  alleged  as  an  admission  Is  ^idiatlcaUy 
denied  defradants  In  error,  and  we  will 
also  say  tbat  we  have  searched  In  vain  In 
the  stlpnlatlon  agreed  npon  to  find  It  auch 
an  admission  was  made.  Howerer,  be  tbat 
as  It  may,  whether  the  facts  suggested  by 
such  an  admission  are  made  or  not,  and  we 
are  willing  to  concede  that  the  snhmlssion 
was  In  excess  of  the  income  and  revenoe  for 
that  year,  yet  this  is  not  by  any  means,  In 
our  opinion,  dectgive  of  the  case,  or  does  it 
affect  the  propositions  involred. 

[1]  We  will  here  anote  section  26  of  ar- 
Ucle  10  of  the  Constitution  of  the  state  of 
Oklahoma,  which  is  as  follows :  "No  coun- 
ty, dty,  town,  township,  school  district,  or 
other  political  corporation,  or  subdivision  of 
the  state,  shall  be  allowed  to  become  indebt- 
ed, in  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding,  in  any  year,  the  Income 
and  revenue  provided  for  such  year,  without 
the  assent  of  three-fifths  of  the  voters  there- 
of, voting  at  an  election,  to  be  held  for  tbat 
purpose,  nor  In  cases  requiring  such  assent, 
shall  aiiy  Indebtedness  be  allowed  to  be  In- 
curred to  an  amount  including  existing  in- 
debtedness. In  the  aggregate  exceeding  five 
per  centum  of  the  valuation  of  the  taxable 
property  therein,  to  be  ascertained  from 
the  last  assessment  for  state  and  county 
purposes  previous  to  the  incurring  of  such 
Indebtedness:  Provided,  that  any  county, 
city,  town,  township,  school  district,  or  other 
political  corporation,  or  subdivision  of  the 
stat^  incurring  any  indebtedneas,  requiring 
the  assent  of  the  voters  as  aforesaid,  shall, 
before  or  at  the  time  of  doing  so,  provide 
for  the  collection  of  an  annual  tax  sufiBcient 
to  pay  the  interest  on  such  indebtedness  as 
it  falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  there- 
of within  twenl7-flve  years  from  the  time  of 
contracting  the  same."  That  part  of  the 
provlalon  of  the  CSonstltatlon  quoted  down  to 
the  Iffovlao  la  pertinent  to  be  considered  in 
connection  with  the  proposition  raised  in 
this  caae.  It  would  ai^ear  tbat  any  of  the 
subdivisions  named  in  this  section  shall  not 
be  allowed  to  become  indebted.  In  any  man- 
nw,  for  any  purpose,  in  an  amount  exceed- 
ing, In  any  one  year,  the  income  and  revenue 
made  pvoviaion  for  Is  tbat  year  without  the 
aaaoit  ot  tiiree-flftlis  of  tbe  voters  in  dther 
of  said  anbdlvlBknu,  vottng  at  an  election  to 
be  held  for  that  pnzpoae;  Uiat  la  to  mj,  tbat 
it  la  only  when  It  la  pwopoaed  to  become  Inr 
debted.  In  any  one  year,  ecoeeding  the  In- 
come and  KToroe  for  that  year,  that  the  aa> 
sat  of  thxefr-fifOui  of  the  voters  Is  reanlred. 


The  TDtras  thereof;  to  our  mlndi^  refers  to 
and  means  the  voters  of  the  county  (as  this 
la  the  subdivision  at  Issue)  who  are  1^  the 
Gonstitntlon  qualified  to  vote,  and.  U  as  a 
voter  he  la  within  the  constitutional  require* 
ment,  be  Is  a  voter  in  the  sense  contemplated 
by  the  organic  law. 

[3]  Who  are  the  voters  referred  to,  la  a 
material  Inquiry.  Tbe  quaUflcattons  are  pre- 
scribed in  sections  1  and  4a  of  article  3  of 
the  Constitution.  Section  1  la  as  follows: 
"Tbe  qualified  electors  of  the  state  shall  be 
male  citizens  of  the  United  States,  male  citi- 
zens of  tbe  state,  and  male  persons  of  Indian 
descent  native  of  the  United  States,  who  are 
over  the  agp  of  twenty-one  years,  who  have 
resided  in  the  state  one  year.  In  the  county 
six  months,  and  in  the  election  precinct  thir^ 
ty  days,  next  preceding  the  election  at  which 
any  such  elector  otters  to  vote.  •  • 
The  remaining  part  of  said  section  has  no  ap- 
plication to  the  qualification  of  the  voter  un- 
der consideration.  Section  4a  is  what  Is 
commonly  known  as  the  "Grandfather 
Clause." 

It  will  be  observed  that  the  constitutional 
provision,  section  26,  art  10,  authorizes  and 
sanctions  tbe  doing  of  tbe  things  ther^ 
named  If  a  given  number  of  the  voters  of  the 
particular  subdivision  assents  to  It — which 
number  is  three-fifths,  or  60  per  cent  thereof. 

[3]  Section  1625  of  the  Rev.  Laws  1910 
(Harris  &  Day  Code)  Is  referred  to  and  dis- 
cussed by  counsel  for  plaintiffs  and  defend- 
ante  In  error  in  their  briefs.  This  section  is 
as  follows :  "Whenever  the  board  of  county 
commlssioDere  of  any  county  considers  It  to 
be  to  tbe  best  interest  of  the  county  to  pur- 
chase  or  erect  a  courthouse'  or  Jail,  they  shall 
have  power  to  contract  for  the  purchase  or 
erection  of  same,  and  to  issue  bonds  in  pay- 
ment therefor:  Provided,  however,  that  the 
bonds  shall  not  be  Issued  until  the  question 
shall  have  first  been  submitted  to  the  people 
of  the  county  and  a  majority  of  the  qnalifled 
property  toxpaying  voters  voting  at  any  gen- 
eral election,  or  special  election  called  by 
the  board  of  county  commissioners  ff>T  the 
purpose,  shall  have  declared  by  their  votes 
in  favor  of  Issuing  such  bonds.   •   *   •  " 

We  will  digress  from  the  discussion  for  the 
moment  to  r^er  to  what  was  admitted  and 
agreed  upon  In  the  statement  of  facts.  At 
aald  election  2fiS4  voters  participated ;  that 
of  said  number  2.064  were  property  tax  pay- 
ing voters.  For  the  first  proposition  1,222 
property  tax  paying  voters  and  303  non  tax 
paying  voters.  Against  the  first  proposition 
there  were  820  property  tax  paying  voters 
and  149  non  property  tax  paying  voters. 
SV>r  tbe  second  proposition  there  were  1,223 
property  tax  paying  voters  and  311  non  prop- 
erty tax  paying  voters.  Against  tbe  second 
proposition  there  were  826  iwoperty  tax  pay- 
ing Vetera  and  ISl  non  property  tax  paying 
voters.  So  it  will  be  seen  that  the  total  vote 
cast  for  the  first  proposition  Is  1,62c  and 
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ftcainst  It  oeOw  The  total  vote  for  the  seoood 
proposition  is  1,S84,  as  asalnst  It  977. 

In  support  of  both  propoaltiDns  It  is 
agreed,  and  the  figures  so  show,  that  more 
than  60  per  cent  of  the  total  votes  cast  were 
In  favor  of  them.  It  1b  also  agreed  and  so 
shown  that  in  each  Instance  there  was  prac* 
tlCRlIy  a  maJoEltr  of  400  of  Uie  property  tax 
paying  voters  voting  In  favor  of  the  bonds 
and  a  majority  of  two  to  one  of  the  non  tax 
paying  voters  In  each  instance  voted  In  favor 
of  the  bonds. 

The  constitutional  inhibition  Is  against 
any  one  of  the  sididlvlBions  referred  to  In 
sectlMi  26»  art  10,  becoming  Indebted  in  ex- 
cess of  the  Income  and  revenue,  et&,  and 
against  allowing  any  indebtedn^  including 
existing  indebtedness,  in  the  aggregate  ex* 
ceedlng  5  per  centum  of  the  valuation  of  the 
taxable  property  therein,  etc.,  without  the 
assent  of  three-flftba  of  the  voters  of  eadtk 
subdivision  votii^  at  an  election  for  such 
purpose. 

[4]  The  statute  referred  to  by  counsel  (sec* 
tlon  1S25,  Bev.  Laws  1810,  Supra)  provides 
that  "the  bonds  (referring  to  those  Issued  by 
tile  county  for  the  construction  of  a  court* 
house,  etc.)  shall  not  be  issued' until  •  •  * 
a  majority  ot  the  qualified  property  tax 
paying  voters  voting  at  any  general  electixm, 
or  special  election  called  by  the  board  of 
county  commissioners  for  the  purpose,  shall 
have  declared  by  their  votes  In  favor  of  is* 
suing  such  bonds."  It  will  be  noted  tiiatbotti 
the  constitutional  and  statutory  requirements 
have  been  compiled  with  In  the  snbmlssion  ol 
the  measure  now  under  consideration.  This 
brings  us  directly  to  the  contention  of  coun- 
sel for  plaintiffs  in  error  who  seelc  to  obviate 
or  rather  nuUify  the  effect  of  the  vote  as 
cast  and  the  condnsion  reached  by  counsel 
Is  arrived  at  in  the  contention  "that  tiie  Con- 
stitution fixes  tiie  number  required  and  that 
the  statute  fixes  Qie  qnaliflcatton  of  those 
that  vote  at  the  election  on  that  proposiUon. 
That  so  for  as  the  statute  attempts  to  modi- 
fy the  Constitution  and  require  only  a  ma- 
jority Is  void  but  otherwise  Is  vaUd  and 
blndliig."  In  other  words,  aa  contended,  the 
constitutional  majority  of  60  per  cent  -must 
be  read  Into  tiie  statute,  but  the  remaining 
part  of  the  statute,  Including  the  fixing  of 
the  qualification  of  the  voters,  Is  valid.  If 
we  understand  counsel's  meaning  it  amounts 
to  this:  That  we  must  hold  that  the  60 
per  cent,  referred  to  in  the  Constitution 
must  be  Interpolated  Into  or  rather  snbstitnt- 
ed  for  the  word  "majority"  in  the  statute 
and  have  It  read,  in  lieu  of  the  way  it  reads 
now,  "that  the  bonds  shall  not  be  Issued  un- 
til the  question  shall  have  first  been  submit- 
ted to  the  people  of  the  county  and  sixty  per 
cent,  of  the  qualified  property  tax  paying 
voters,  voting  at  any  general  election,  etc., 
shall  be  necessary  to  carry  the  measure." 

Counsel  for  plaintiffs  in  error  proceed,  as 
we  think  erroneously,  to  argue  that  there  Is 
a  conflict  between  the  provisions  of  section 


26,  art  10,  of  the  GonsUtuti(m  and  the  stat- 
ute (section  1625),  and  that  to  avoid  the  coq- 
fllct,  as  they  contend,  the  percentage  of 
voters  required  by  the  constitutional  provi- 
sion should  be  substituted  for  the  "majority  ' 
percentage  required  by  the  statute  and  bare 
It  read  as  we  have  herein  indicated.  We 
deem  It  unnecessary  to  repeat  the  objects 
aimed  at  and  clearly  expressed  In  section  2li, 
art.  10,  and  to  accomplish  wblcfa  requires 
the  assent  of  three-fifths  of  the  voters  who 
vote  thereon,  as  It  is  to  say  that  the  purposes 
requiring  a  three-fifths'  assent  as  Is  manda- 
tory in  section  26,  suEua,  are  altogetitiec  dif- 
ferent from  the  objects  desired  to  be  done 
as  authorized  by  section  1625,  Rev.  Laws 
1910,  The  former  la  for  the  purpose  of  in- 
curring indebtedness  In  excess  of  the  Income 
and  revenue,  etc..  while  the  latter  (section 
1625)  provides  that,  "whenever  the  board  of 
county  commissioners  of  any  county  consid- 
ers It  to  be  to  the  best  interest  of  the  county 
to  purchase  or  erect  a  courthouse  or  Jail, 
they  shall  have  power  to  contract  for  the 
purchase  or  erection  of  same,  and  to  issue 
bonds  in  payment  therefor:  Provided,  how- 
ever, that  the  bonds  shall  not  be  issued  until 
the  question  shall  have  first  been  submit- 
ted to  the  people  of  the  county  and  a  ma- 
jority of  the  qualified  properly  tax  paying 
voters  voting  at  •  •  •  election  •  *  • 
shall  have  declared  by  thdr  votes  in  flavor 
of  Issuing  Budi  bonds.  *  *  *"  So  it  Is 
apparent  that  the  percentage  of  voters  to  ac- 
complish the  purposes  expressed  In  the  con- 
stitutional provision  Is  another  and  differ- 
ent purpose  ftvrn  the  power  given  the  coun^ 
commissioners  to  contract  for  the  building  or 
purchase  of  a  courthouse  and  to  issue  bonds 
tiierefor,  provided  a  percentage  of  a  ma- 
jority of  the  qualified  property  tax  paying 
voters  voting  shall  dedare  in  favor  ctiuete. 

The  Legislature,  in  section  1625,  Bev.  Laws 
1910,  has  not  undertaken  to  prescribe  the 
qualification  of  the  voter ;  that  is,  there  is 
no  Inhibition  against  the  right  of  any  quali- 
fied voter  under  sections  1  and  4a  of  article 
3  of  the  Constitution  to  vote,  for  the  propo- 
sition is  submitted  to  the  people,  as  there  is 
an  InbiMtion  against  the  bonds  being  is- 
sued unless  a  "majority"  of  pn^ierty  tax 
paying  voters  declare  fbr  snch  Issuance.  The 
power  of  the  Legislatnre  to  restrict  the  ilgbt 
of  suffrage  against  those  whose  rights  come 
within  the  limitations  of  sections  1  and  4fl 
of  article  3  is  denied ;  but  as  in  section  1625, 
the  requirement  that  a  majority  of  those  To^ 
hig  on  such  a  matter  before  snch  bonds  mo 
be  Issued  shall  be  of  tiie  qualified  property 
tax  paying  voters  Is  not  a  limitation  apoQ 
the  right  of  suffrage,  nor  Is  it  a  reduction 
of  the  percentage  of  three-fifths  or  60  per 
cent  required  by  section  26  of  article  10  to 
assent  to  the  Indebtedness  named  therein, 
as  It  does  mean  that  of  tiie  total  vote  cast  it 
shall  be  made  up  of  a  majortty  of  the  qoaU- 
fled  property  tax  paying  voters  voting  on  tbe 
matters  submitted  and  which  said  majority 
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is  included  in  tbe  talitaa1j<m  Tesaltliix  In  90 
per  ceot.  as  aflBendnK.  It  Is  admitted  in 
this  record  tHat  60  per  cent,  of  tbe  total  votea 
cast  were  for  the  propoBitlona  sntaaitted  by 
the  board  of  connty  commlailonafl,  and  ttiat 
a  large  majority  of  tbe  qualified  prcy^erty 
tax  paying  voters  TOtlng  on  such  submlsskm 
voted  for  the  proposltionB  carrying  tbe  meaa- 
ures  by  large  majorities  as  hereinbefore 
tabulated,  but  it  Is  tbe  instatence  of  plaintUb 
in  error  by  learned  counsel  that  before  the 
bonds  can  be  legally  Iflsoed  it  is  th^  con- 
cloalon  asserted  in  tbetr  otntantlon  that  **it 
is  a  Ewereqnisite  to  tbe  Issuance  of  the  bonds 
that  tbe  three-flftba  percentage  mentioned  in 
section  26,  art.  10,  should  be  substituted  for 
the  word  'majority'  mutkHied  in  sectioi 
162S  of  the  statute,  so  as  to  require  ttaree- 
flfths  of  tbe  qnalifled  property  tax  paying  to- 
ters  rating  before  ^e  measure  can  be  de> 
Glared  as  carried." 

In  support  of  their  contention,  they  rely 
upon  the  case  of  North  et  a),  t.  McBfahan, 
26  Okl.  602.  110  Fac.  lUS.  They  urge  that 
it  la  tbe  holding  of  the  court  In  that  case 
tbat  tbe  requirement  of  three-fifths  percent* 
age  stated  In  secthm  26,  art  10,  could  be  read 
into  the  statute  in  place  of  the  "majority" 
there  mentioned,  and  as  the  provisions  of  the 
statute  were  not  in  conflict  with  the  Co&atl- 
tntloo  were  therefore  valid.  Just  by  what 
reasoning  counsel  have  reached  the  condn- 
rion  tb^  have  In  construiim;  the  oonrt'a 
meaning  In  the  case  of  North  et  sL  v.  Mc- 
Uahan  la  not  within  our  understanding.  In 
tbat  case  the  Issue  there  was  practically  tbe 
issue  here;  the  only  dUTerence  being  that  tbe 
court  was  passing  up<u  section  1468  of  Wil- 
son's Bev.  A  Ann.  St  1903,  and  the  consti- 
tutional provision  then  as  now  existing, 
where  we  are  now.  passing  upon  the  same 
constitutional  provision  In  connection  with 
section  1625  of  tbe  Rev.  Laws  1910  (Harris  & 
Day  Code).  The  dUCerence  in  section  1468 
and  8ectl<m  1625  is  that  section  1468  says,  "a 
majorlt?  of  the  qualified  electors  voting  at 
any  general  election,  ete.,"  whereas  in  section 
1625,  supra,  it  states,  "a  majority  of  the 
qualified  ptasterty  tax  paying  voters  voting, 
etc"  In  other  words,  cme  statute  said  a 
"majorltr  of  Uw  qualified  electors,"  and  a 
snbnquent  statute  passed  since  tbe  Norm 
and  McMahan  Case  says,  a  "majority  of  the 
qaalifled  property  tax  paying  voters."  On 
the  same  point  here  Involved,  Chief  Justice 
Turner,  In  speaking  for  the  court,  said  (26 
OkL  loc.  dt  page  508,  110  Fac.  page  1117): 
"In  short,  said  act  (referring  to  section  1468), 
construed  with  section  26,  supra,  provides  a 
complete  procedure  for  a  q^edal  refereudum 
apon  this  subject,  which  in  this  case  has 
been  strictly  complied  with,  leaving  nothing 
fartlier  to  be  done  to  Insure  tbe  validity  of 
this  bond  Inue,  wbldi  we  will  hold  valid, 
the  same  having  been  carried  by  the  assent 
ct  three-fifths  of  the  voters  voting  at  said 
election,  aa  required  by  article  10,  |  26,  of 
tbe  Constitution,  and  not  by  a  majority  vote 


of  the  quaUflM  electors  voting  at  said  dee- 
tlon,  as  required  by  said  act,  Which  la  to  said 
extnt  repugnant  to  said  secttou,  and  to  ttiat 
extoit  muat  foil." 

In  the  case  at  bar  the  act  under  considera- 
tion, construed  with  section  26,  art  10,  of  Uie 
Oonstttntlon,  provides  a  complete  procedure 
for  a  special  reterendnm  niMm  ttils  snhject 
and  wUdi  In  this  case,  as  in  the  North  and 
McBfahan  Case,  has  been  strictly  compiled 
wlttu  Wboi  tbe  learned  Justice,  in  tbe  ex- 
ewpt  tnuk  his  opinion  Just  quoted,  said  "as 
required  by  arOele  10,  i  26,  of  tbe  Oonstitn- 
tltm,  and  not  by  a  majority  vote  of  the  qual- 
ified Sectors  vcrttog  at  said  election,  as  re- 
quired by  said  HA,  whidi  Is  to  said  extent 
cepvgnant  to  said  section,  and  to  that  extent 
most  fair*  cannot  be  understood  as  meaning 
tbat  tbe  percentage  of  **tbiee4fths"  of  the 
vot^  should  be  Interpolated  Into  the  statute 
so  as  to  make  it  read  "tbree-fifllis  of  the 
qualified  property  tax  paying  voters."  In  tbe 
opUdim  rtfsrred  to^  it  speaks  of  the  assent  ot 
thiee-dftbs  of  tbe  voters  voting  at  said  elec- 
tion, and  not  ttaree4fths  of  the  qualified  prop- 
arty  tax  paying  voters,  and.  In  o^r  Judgment, 
no  such  meaning  can  be  given  to  the  opinion 
of  tbe  court  In  that  case,  as  oounsM  omtend 
for.  In  tliat  case,  the  pt^nt  decided  tbeie  in 
this  eonnectlon  is  that;  it  tbe  Leglelatnie  in 
sectloa  1466  Intended  to  reduce  tbe  percoit- 
age  <tf  voters  necesaary  to  give  assnt  to  the 
adoption  ot  the  bond  liane  there  under  om- 
slderatlon  to  a  majority  ot  tbe  voten^  such 
reduction  was  invalid.  Tbe  opinion  of  the 
court  referred  to  does  not  mean,  nor  doea  It 
bold,  that  the  eohstitutlonat  >eqiilfein«t  of 
three-flftbs  ot  the  voters  giving  their  assent 
means  tbat  it  should  be  three4ttha  of  the 
property  tax  paying  voters.  As  we  have  stat- 
ed, the  Mnion  in  the  Nortli  and  Hdia- 
ban  Case  makes  the  point  very  dear,  and  on 
that  matter  the  adverse  position  was  tbe  per- 
centage could  be  reduced  aa  Is  stated  In  sec- 
tion 1468.  and  It  a  majority  of  qnalifled  elec- 
tors voted  It  was  all  that  was  necessary,  and 
Mr.  Justice  Tamer,  speaking  for  tbe  court, 
decided  against  such  a  contentl<m. 

Wft  do  not  florae  with  the  learned  eoonsd's 
couteution  in  treating  of  tbe  matter  under 
consideration  when  they  Insist,  as  they  do  on 
page  9  of  their  brief,  "that  taUng  tbe  statute 
(section  1625)  and  the  Constltntion  together 
there  must  therefore  be  thiee-flfths  of  the 
qualified  property  tax  paying  voters  voting 
at  tbe  election  In  favor  of  tbe  proposition  be- 
fore tbe  txmdB  can  be  issued." 

In  tbe  case  at  bar  tbe  sole  question  for  us 
to  determine,  and  which  we  are  determining 
on  this  point,  la  (1)  that  it  Is  not  required  or 
authorized  either  by  tbe  Constitution  or  tbe 
statute  that  there  must  be  60  per  cent  of  tbe 
qualified  property  tax  paying  voters,  voting 
at  such  an  election  as  a  condition  precedent 
to  the  valid  Issuance  of  tbe  bonds  referred  to 
in  the  proposltiims  submitted  by  the  board  of 
county  commissioners  of  Marshall  county. 

Counsel  tor  plaintiffs  in  error  conclude 
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tbcir  briefs  and  which  Is  bnt  a  repetitlim  of 
their  ocmt^itioii.  In  this  language:  "Our  con- 
tratlou,  therefore,  Is  that  the  statute,  as  la 
seen  In  section  1625  of  the  He  vised  Laws  of 
1810,  should  have  read  Into  It  the  provision 
of  the  Constitution  requiring  three-fifths'  of 
Oie  TOtera  instead  of  a  'majority,'  but  other- 
wise the  statute  Is  valid  and  should  stand. 
And  the  Constltotlou  and  the  statute  read 
together  would  roQulre  *Uiree-ftfth8  of  the 
qualified  property  tax  paying  voters  before 
the  bonds  could  be  lamed  or  the  Indebtedness 
Ineoned." 

To  adopt  this  Tiew  would  be  in  oppoeitian 
to  every  well-known  role  of  construction  and 
have  us  reach  a  conclusion  in  the  fince  of  the 
meaning  clearly  stated  in  both  the  organic 
and  statutory  law  of  this  state.  We  are  not 
called  upon  to  make  a  constitutional  provi- 
sion fit  a  statute  or  so  pat<^  It  as  to  make  it 
subserve  Individual  opinion,  or  should  we.  by 
construction,  mar  the  harmony  of  organic 
law  or  quibble  over  a  statutory  provision  not 
in  conflict  therewith.  The  construction  given 
the  constitutloQal  provisions  of  this  state  on 
this  subject  render  unnecessary  a  further 
consideration  of  the  authorities  cited  by 
plalntifls  in  error. 

In  the  construction  of  a  courthouse  all  of 
the  people,  and  eepedally  all  of  the  voters, 
are  Interested,  and  the  Constitution  guaran- 
tees to  the  voter  the  right  of  a  vote,  and  for 
this  purpose,  whether  th^  be  of  the  fortu- 
nate dass  who  own  propert?  or  of  the  unfor- 
tunate daaa  who  do  not  own  property,  his 
vote  in  the  ballot  box  Is  as  potent  as  though 
he  wen  a  Cnesus  and  it  should  be  counted 
as  cast. 

The  conclusion  we  have  reached  Iwlng  deci- 
sive of  the  case.  It  is  unnecessary  for  this 
oi^on  to  be  extended  by  noticing  other 
matters  that  are  subordinate  to  thQ  one  dis- 
cussed .and  which  is  held  to  control.  We 
therefore  hold  that  the  Jtulgm^t  of  the  dis- 
trict court  of  Marshall  county  is  affirmed, 
and  that  the  defendants  In  error  should  be 
no  longer  inhibited  In  performing  the  duties 
impraed  upon  them  and  sought  to  be  enjoin- 
ed and  delayed  by  the  action  brought  in  this 
matter.  AU  the  Justieea  concur. 


SPATTLDING  et  al.  v.  YARBB0U6R. 

(No.  6096.) 

(Supreme  Court  of  Oklahoma.   May  6,  1914.) 

(8i/llab«i  hff  the  Court.) 

Appk&l  and  Ebbor  (I  781*)  —  Dtbuibsai.  — 

Want  of  Actual  Contbovkbsy. 

Where,  prior  to  the  determination  of  a  pro- 
ceedio?  in  error  in  this  court,  it  is  made  to  ap- 
pear by  defendant  in  error  that  the  controversy 
has  been  settled  and  determiaed,  and  the  show- 
ing thereof,  which  has  beea  duly  served,  is  un- 
dented by  plaintiff  In  error,  the  proceedmg  will 
be  dlBmlssed. 

[Ed.  Note.— Vor  otiier  msM.  see  Appeal  and 
Error.  Cent  Dig.  H  63-80.  3122;  Dee.  Dig.  | 
781.*] 


Error  from  datxlct  Court,  MuA<^ 
County ;  &.  P.  De  Oraflenrled,  Judge 

Acti<m  by  Jennl«  Yarbrough  against  Joale 
a  Spauidlng  and  T.  M.  Leslie.  Jodicniait&c 
^aSntlff,  and  detotdants  bring  enor.  !»•■ 
ml— sd. 

Bail^,  Wyand  A  Hoon,  of  Mnitoigse,  liK 
plaintiffs  In  error.  George  C.  BcMleman  ud 
Merwine  ft  Newhouae.  all  of  Okmulgee;  for 
defendant  In  error. 

RU88ELL,  3.  case  was  fUed  In  Ola 

court  on  ^17  8i  IS^S.  and  presents  error 
from  the  district  court  of  Musb^ee  conoty. 
Since  the  plaintltb  In  ern»  filed  their  a^weil 
In  this  court,  the  otmtroverriea  Involved 
appear  to  have  been  fully  settled,  as  is  diowB 
by  a  certlfled  copy  of  deed  to  t3ie  land  In- 
volved, properly  executed,  by  Jennie  h.  Ju- 
brou^  (]<rfned  by  W.  L.  Yarbrough),  plalotUT 
below,  who  asserted  dalms  to  said  land ;  the 
said  deed  being  to  Josle  O.  Spauidlng  as 
grantee.  This  land  was  the  sole  matter  at  is- 
sue. Tbe  motion  to  dismiss  this  appeal  nude 
by  the  attorneys  of  defendant  in  error,  set- 
ting forth  the  executUm  of  said  deed  on  tbe 
24th  day  of  Decemb^,  1013,  and  also  vpoa 
affidavit  of  George  G.  Beidleman,  one  at  the 
attorneys  of  the  defendant  In  error,  aUeg 
Ing  that  be  served  the  motion  to  dismiss  this 
appeal,  and  to  whl<A  this  affidavit  Is  attadi- 
ed,  on  the  plaintiffs  in  error  In  said  action  on 
the  7th  day  ct  April.  1014,  by  depositing  Id 
the  post  office  at  Okmn^ee,  Okl.,  a  trae  copy 
of  said  motion,  addressed  to  Bailey  &  W.v 
and,  attorneys  for  plaintiffs  In  error,  ad- 
dressed to  them  at  Muskogee,  OkL,  wltli 
postage  prepaid.  This  atfidavit  and  motion 
to  dismiss  the  appeal  was  filed  In  this  court 
on  April  8,  1014.  Up  to  this  time  there  bas 
been  made  no  answer  or  counter  showing. 
The  controversy  having  thus  been  determin- 
ed, the  rule  announced  by  this  court  In 
Smith  V.  Boatman,  29  Okl.  818,  1^  Pac  599. 
Is  applicable. 

The  motion  to  dismiss  tbe  appeal  Is  nu- 
talned.  All  the  Justices  concur. 


McWHORTBR  v.  BRADY  et  al 
(Supreme  Court  of  Oklahoma.   Nov.  18,  IffU- 
Bdiearing  Denied  May  12,  1014.) 

fSvtUhiu  hw  the  Court.} 

1.  Lm  PxnoBNB  Q  1*)— Natobb. 

The  doctrine  of  Us  pendens  under  tiie  com- 
mon  law  was  based  on  the  theory  of  public  pd- 
icy,  wliile  under  the  statute  it  is  treated  u  u 

element  of  the  law  of  notice. 

[Ed.  Note.— For  other  cases,  see  lis  Pendram 
Cent.  Dig.  I  1;  Dea  Dig.  i  1.*] 

2.  Lza  PBNnBNs  (H  5»  0*)— ^ehtu^  Ele- 

UBIITS. 

It  is  essential  to  the  ezisteDce  of  a  valid 
and  effective  lis  peodeoa  that  three  elemenU 
be  present,  viz:  TMrst,  the  property  must  b* 
of  a  character  to  be  suhject  to  the  role;  kc- 
ond,  the  fM>urt  must  have  juris^ction  both  (rf 
the  persons  and  the  res;  third,  the  proper!} 
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or  rea  invoked  miut  ba  aofficiently  described  in 
the  pleadings. 

tEd.  Note. — Fop  other  cases,  see  laa  Pendens, 
Cent.  Dig.  {J  12,  20,  21;  Dec.  Dig.  H  B. 

For  otber  defloitionB,  see  Words  and  Pfaras- 
oh  VOL  6,  PiK  4183-C18S;  toL  6,  ik  770&] 

3.  Dm  Pendkns  (I  9*)— Notice— Plkadings— 
SimnoixNCT. 

Record  examined  and  held  under  the  cir*- 
cumstances  of  the  case  the  property  was  suffi- 
ciently described,  and  that  the  law  relating 
to  lia  pendens  -was  aabstantlally  complied  with. 

[Bd.  Note^For  oOer  «aaw,  wa  Us  Pendens, 
Gent.  Die.  H  20,  21;  Dec.  Dir  1  8.*1 

4.  HousntAD  9  118*)— BiflEHT  to  Aubhate 
—Husband  ahd  Wxr. 

A  homestead,  the  title  to  which  is  in  the 
husband,  cannot  be  sold  or  otherwise  alienated 
by  the  hnsband  without  the  wife  joining  in  the 
conveyance,  unlsss  the  wife  has  voluntarily 
abandoned  the  husband  or,  for  any  cause,  has 
taken  up  her  residence  out  of  the  state  for  a 
period  of  one  year  or  more.  A  deed  to  a  home- 
stead executed  by  a  husband  without  such 
abandonment  or  runoval  of  mtdcnce  on  the 
part  of  the  wife  is  void. 

[Ed.  Note.— For  otber  eases,  see  Homestead, 
Cent.  Dig.  S!  192,  105,  208-209,  216,  217;  Dec 

Dig.  I  iia*l 

5.  H0MB8TRAD  d  117*>-C0ITTOTAHeB  BT  BfU8- 
BANI>— VaLIDITT. 

Where  in  a  divorce  ease  a  decree  had  been 
denied  both  parties,  but  the  wife  had  been  en- 
joined from  interfering  with  the  faasband's  pos- 
sesidon  of  the  homestead,  she  was  not  thereby 
diverted  of  her  right  or  title  to  and  in  the 
homestead,  but  was  yet  the  legal  wife  of  the 
busbaad,  and  any  attempt  by  the  latter  to  sell 
the  homestead  without  the  wife's  consent  or 
without  her  joining  in  the  conveyance  is  void. 

[Kd.  Note.— For  otiier  cases,  see  Homeataad. 
Cent.  Dig.  »  191-202;  DecTDig.  I  U7.*] 

6.  HoifKSRAD  (S  lis*)— Duo  BT  TBUSnCB- 
TlTLE  CONVSTXD. 

Facts  examined,  and  held,  that  plaintiff  in 
error  has  no  title  or  color  of  title  in  and  to  a 
homestead  attempted  to  be  conveyed  by  the 
husband  without  being  Joined  in  ue  convey- 
ance by  the  wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  U  192,  195,  203-209,  216,  217;  Dec. 
Dig.  i  lis.*! 

Commissionera*  Opinion,  Division  No.  1. 
Error  from  District  Court»  Beckham  Coun- 
ty; John  3.  Carney,  Judge. . 

AcUon  by  SUen  Brady  and  others  against 
R.  S.  McWtaorter  to  recover  possessloD  of 
real  estate.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 

Geo.  L.  Zlnk  and  J.  H.  Cllne,  both  of 
Hobart,  for  plaintiff  in  error.  Jno.  B.  Harrl' 
son,  of  Oklahoma  City,  and  Arthur  Leach,  of 
Sayre,  tor  OaCendanta  In  error. 

ROBERTSON,  0.  This  is  an  action  in 
the  nature  of  ejectment  by  Ellen  Brady  and 
Elmer  Brady,  Johanna  Brady,  Adda  Lillian 
Brady,  and  Bunyon  Francis  Brady,  minors, 
against  R.  S.  McWhorter  to  recover  posses- 
sion of  certain  described  real  estate  In  Beck- 
bam  county,  Okl.  It  appears  from  the  rec- 
ord that  J.  H.  Brady  and  Ellen  Brady  were 
husband  and  wife;  that  the  land  involved  in 
this  controversy  was  a  government  home- 


stead which  bad  been  filed  upon  and  proved 
up  by  Brady.  On  July  3,  1908»  Ellen  Brady 
brought  suit  In  the  district  court  of  Beck- 
ham county  against  J.  H.  Brady  for  divorce 
on  the  grounds  of  habitual  drunkenness  and 
cruel  and  inhuman  treatment,  and  therein 
asked  for  the  custody  of  their  four  minor 
children,  and  for  an  equitable  division  of 
their  property,  Including  the  homestead,  and 
also  sought  to  enjoin  her  husband  from  sell' 
ing  or  disposing  of  any  of  their  property  un- 
til the  termination  of  the  suit  The  husband. 
J.  H.  Brady,  was  duly  served  with  summons 
on  the  8th  day  of  July,  1908,  and  return 
thereof  was  made  and  filed  on  tJie  same  day. 
On  July  10,  1908,  two  days  later,  the  hus- 
band attenpted  to  sell  and  convey  tiie  home- 
stead by  warrant?  deed  to  R.  S.  McWhorter, 
the  plaintiff  In  error  herela  It  appears 
from  the  record  that  the  wife  had  no  knrjwl- 
edge  of  this  conveyancet  except  the  construc- 
tive knowledge  that  the  recorded  deed  would 
give  her,  and  it  also  affirmatively  appears 
that  she  did  not  join  her  husband  In  the  ex- 
ecution at  the  deed  to  UcWhorter.  The  a& 
tlon  for  divorce  was  tried  January  29,  1909, 
and  the  wife  was  given  a  decree  of  separa- 
tion, the  custody  of  the  minor  children,  and 
the  possession  of  the  homestead,  that  being 
all  the  land  owned  by  the  parties  at  the  time. 
In  said  divorce  decree,  the  husband,  J.  H. 
Brady,  was  perpetually  enjoined  and  barred 
of  any  and  all  right  of  possession  to  the 
homestead,  until  the  further  order  of  the 
court  On  July  29,  1909,  the  plaintiff  in  er^ 
ror,  being  in  poss^uion  of  the  land  by  ten- 
ant and  refusing  to  give  possession,  was 
made  defendant  In  this  suit  for  possession 
by  EUeu  Brady.  The  plaintiff  in  error  an- 
swered by  general  denial  and  cross-petition. 
Prior  to  the  trial,  it  was  made  to  appear  to 
the  court  that  the  minor  children  of  Ellen 
and  J.  H.  Brady  had  an  interest  in  the  tract 
of  land,  whereupon  the  court  ordered  them 
made  parties  to  the  action  and  appointed  a 
guardian  ad  litem  for  them,  who  appenred 
and  filed  a  general  denial  for  them.  The 
cause  was  tried  in  February,  1911,  and  result- 
ed In  a  Judgment  In  fkvor  of  the  plaintiff  and 
her  minor  children  for  the  possession  of  the 
land  In  controversy,  until  the  further  order 
of  the  court 

In  addition  to  the  above  facts,  It  Is  also 
gathered  from  the  record  that  the  land  In 
controversy,  prior  to  statehood,  was  situated 
in  Greer  county;  that  by  virtue  of  the  pro- 
viidons  of  the  Constitution  creating  Beckham 
county,  the  tract  after  statehood  was  situat- 
ed In  said  Beckham  county;  that  the  said  J. 
H.  Brady  made  final  proof  and  received  ids 
final  receipt  covering  said  tract  of  land  on  the 
16th  day  of  March,  1906,  said  final  receipt 
being  recorded  in  Greer  county  on  April  1, 
1906,  and  the  patent  from  the  United  States 
covering  said  tract  of  land  was  Issued  to  the 
said  Brady  on  October  10,  1905,  the  patent 
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also  1)^xig  recorded  In  flreer  comity  on  tb» 
6tli  da7  of  April,  1906.  It  Is  also  disclosed 
b7  the  record  tbat  the  relations  hetween 
Brad7  and  his  wife  were  auTthlng  but  ami- 
eahle;  that  they  ft>equently  quarreled;  and 
also  that  tiiey  had  separated  several  times, 
one  separation  occurring  In  the  summer  of 
1906,  when  the  wife  left  her  husband  on  ac- 
count of  his  cruel  treatment.  The  evidence 
shows  that  thereafter  ^e  returned  to  the 
husband,  and,  as  an  Inducement  to  secure  her 
return  he  offered  to,  and  did,  deed  her  on 
April  10,  1906,  the  north  half  of  the  home- 
stead. This  deed  was  recorded  In  Greer 
county.  Old.,  on  August  2, 1906.  On  the  same 
day  the  wife  made,  executed,  and  deUverM 
to  him  her  warranty  deed,  conreylng  there- 
by the  south  half  of  the  same  tract  of  land, 
which  deed  was  also  recorded  in  Greer  coun- 
ty, OkL  Shortly  after  this  exchange  of 
deeds,  the  parties  separated  again.  This  was 
the  final  separation.  On  April  3, 1906,  Br^y 
brought  suit  agtinst  his  wife  for  divorce  In 
the  district  court  of  Greer  county;  on  May 
3d,  1907,  the  wife  appeared  and  filed  her  an- 
swer and  cross-petition. '  Brady  charged  his 
wife,  in  Uie  petition  for  divorce,  with  aban- 
dtmment ;  the  answer  In  the  cross-petition  by 
the  wife  diarged  cmdty  and  haMtnal  Intox- 
ication; the  cause  was  tried  before  the  district 
court  of  Greer  county  on  May  15,  1907,  and 
both  parded  were  toded  a  divorce.  On  the 
16th  day  of  May  1907,  the  next  day  after 
the  decree  had  been  entered  In  the  divorce 
case  as  last  aforesaid,  J.  H.  Brady,  the  hus- 
band, commenced  an  action  In  the  district 
court  of  Ureer  county  against  the  plaintiff, 
Ellen  Brady,  his  wife,  the  object  and  purpose 
of  which  was  to  cancel  the  warranty  deed  he 
had  theretofore  executed  to  her,  conveying 
the  north  half  of  the  homestead;  personal 
servlce  of  summons  was  had  on  the  plaintiff, 
and  on  the  same  day  the  district  court  is- 
sued a  restraining  order  against  Ellen  Bmdy, 
the  wife,  restraining  her  from  aelltng  or  dis- 
posing of  the  north  half  of  said  tract  of  land 
until  the  action  to  cancel  the  deed  could  be 
heard  and  determined,  and  also  restraining 
her  from  interfering  with  the  iiossesslon 
of  J.  H.  Brady,  her  husband,  in  the  cultiva- 
tion of  a  crop  on  said  land.  Default  was 
made  by  Ellen  Brady  In  this  cause,  and  on 
August  16,  1007,  a  Judgment  was  entered 
against  her  and  In  favor  of  her  husband, 
perpetually  restraining  Ellen  Brady  from  in- 
terfering with  her  husband,  J.  H.  Brady,  in 
and  to  the  whole  of  said  land,  and  canceling 
the  deed  from  the  husband  to  the  wife  and 
dlvestiDg  the  title  from  the  said  Ellen  Brady 
and  vesting  the  same  in  the  husband  and 
father,  J.  H.  Brady,  as  trustee  for  the  minor 
children  of  said  marriage.  No  appeal  was 
ever  taken  from  this  decree  by  either  party. 

From  the  judgment  against  McWhorter  In 
favor  of  EUen  Brady,  as  entered  by  the  dis- 
trict court  of  Beckham  county  in  February, 
1911,  giving  her  the  posseasiou  of  the  land, 
the  defendant,  McWhorter,  appeals,  and  as- 


signs as  error  *Vmt  tb»  JndgmeDt  and  ded- 
slon  of  the  court  below  la  not  sustained  by 
suffldCTt  evidoioe  and  la  contrary  to  law." 
Undw  thla  aaalgmnoit  of  error,  several  oues- 
tions  are  ralaed  by  plali^  In  error  in  Us 
brlet  the  flist  of  wUch  la  that  the  descrip- 
tion of  the  pronlses  In  the  petition  of  EUen 
Brady  for  divorce  wu  Insofflcient  to  amstl- 
tnte  Us  pendens,  and  that  therefore  platai- 
tlff  in  error  had  do  legal  notlee  ot  the  pend* 
Ing  dtvoTGe  salt  and  la  an  iiwHW^^tf  ponhss- 
er,  etc: 

The  pangrapli  In  tiie  divorce  petitlcHi 
which  deals  with  tiie  descrlptlmi  of  Che  land 
reads  as  follows :  "The  plaintlfl  has  a  home- 
stead of  leOaowof  land  aUuated  near  £rl<A 
In  Beckham  oon^,  OkL,  of  the  value  of 
about  98,000;  that  final  proof  haa  been  made 
on  aatd  tract,  that  sidd  homestead  was  filed 
opcm,  improved  and  pot  In  cultiratlon  Iv 
ttw  Joint  ^orta  and  labw  of  plaintiff  and 
defendant" 

The  sectUms  of  our  statute  dealing  wtUi 
the  subject  are  47^  and  4733,  Rev.  Lam 
1910,  the  first  of  whltih  reads  as  follows: 

"Sec.  4732.  When  the  petlticm  has  beta 
filed,  the  action  la  pending^  so  as  to  diarss 
third  persons  with  notice  cX  Ita  pend^icy,  and 
while  pending  no  intersst  can  he  acquired 
by  third  persons  in  the  anhject-matter  thoe- 
of  as  agahoat  the  plaintiffs  title;  but  sndi 
notice  shaU  be  of  no  avail  unless  the  sum- 
mons be  served  or  tb»  first  publication  made 
within  sixty  days  after  the  filing  <tf  Oie  pe- 
tition. 

"Sea  iWt.  Wbok  any  part  of  real  ympa- 
ty,  the  subjectmattor  of  an  action,  la  sltoa^ 

ed  in  any  other  county  or  counties  than  tint 
one  in  which  the  action  ia  bron^t;  a  oertified 
copy  of  the  Judgment  In  such  action  most  be 
recorded  in  the  office  of  the  roister  of  dpeds 
of  such  other  county  or  cooutiesi  before  It 
shall  operate  therein  as  notice  so  as  to 
charge  third  persons,  as  provided  in  the  pre- 
ceding section.  It  shall  operate  as  audi  no- 
tice, without  record.  In  the  county  where  It 
la  rendered." 

[1 1  The  doctrine  of  lis  pendens  under  the 
common  law  was  based  on  the  theory  (tf 
public  polity,  while  under  our  statute  it  ap- 
pears to  be  treated  as  an  elramt  of  the  law 
of  notloe. 

[2]  It  has  been  said  (20  Cyc  1401)  nmt 
It  Is  esoeotial  to  the  existence  of  a  valid 
and  effective  lis  pendms  that  three  elemrats 
be  present:  (1)  The  property  most  be  of  a 
character  to  be  subject  to  the  rule;  (2)  tbe 
court  must  have  Jurisdiction  both  of  tbe 
person  and  the  res;  (3)  and  the  property 
or  res  Invoked  must  be  sufficiently  described 
in  the  pleadings." 

[3]  There  Is  no  question  concerning  tlie 
first  and  second  elements  above  nanied. 
Let  US  examine  as  to  the  third.  In  25  C^c. 
1462,  it  is  said:  "A  purchaser  or  mortgagee 
or  other  person  who  wotUd  otherwise  be  af- 
fected by  the  rule  of  lis  pendens  Is  not  af- 
fected by  the  pendouy  ^t~9^  action  wka 
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tbe  piM^ng^  titerelii  at  tite  date  (tf  tba 
purdiase  or  the  acuvlBlttGn  or  ritfits  do* 
scribe  the  property  as  to  which  the  rnle 
Is  Boi^jht  to  be  anplted  ao  aa  to  enable  the 
purchaser  or  other  third  penop  to  aacertain 
tts  ideiitii7>  ^nw  property  la  soffldently 
described,  it  would  eeem,  alttioagh  not  de- 
scribed  by  metes  and  bounda,  If  described 
with  naaonaUe  oertalnty*  ttat  a,  if  enoiv* 
if  aUegei  to  enable  a  person  upon  reatoii- 
oAJo  inqutnt  to  i4enHfv  the  proper^  and  as- 
certain the  object  of  the  suit"  (ItaUoBonraJ 

It  la  eamsBtly  omtended  bf  plaintiff  In 
error  In  his  brief  that  tbe  statute  la  no 
broader  thau  the  common-law  role,  and  that 
the  aTermenta  of  the  petition  must  be  so  defl* 
Hits  that  any  one  im  reading  It  can  leam 
what  pn^Morty  waa  Intended  to  be  made 
the  anbject  of  reconry.  ^Vlth  Oiia  conten- 
tion  we  cannot  fully  agree,  for  that  the  stat- 
utory rule  gOTenring  Ua  pendens  la  broadw 
and  more  oomprebuuiTe  than  tbe  common- 
law  rule.  In  that  the  statutory  Us  pendens, 
partaking  aa  it  does,  of  the  natare  and  doc* 
trine  of  notice,  makes  notice  the  channti  or 
means  through,  or  by  vhlctk,  Uie  real  object 
and  pnzpoae  of  Us  pradens  la  attained.  We 
are  free  to  aay  that  the  dsacripllott  the 
Isnd  In  this  petition  is  exeeedin^y  vague, 
and  ordlaarlly  would  be  htid  insufficient  In 
tbe  matter  of  Botke,  yrt  the  object  and  par- 
pose  of  tlie  atatute  must  be  kept  constantly 
in  mind  and  under  the  facts  and  dreomstanc- 
es  of  this  case,  if  we  can  say  that  the  plain- 
tiff in  error  did.  in  fact,  have  notice  of  the 
sUnatlon  and  of  tbe  statna  of  the  land  at 
tbe  time-  he  purchased  Uie  same,  we  must 
sustain  the  Judgment  of  the  trial  court  The 
statute  makes  a  pending  suit  constructive 
notice  and  requires  intending  purchasers  to 
exercise  a  reasonable  care  and  diligence  in 
ascertaining  the  natare  of  a  priding  suit 
This  requirement  Is  everywhere  recognized, 
and  abstracters  are  required  to  examine  the 
records  in  the  district  clerk's  office  in  order 
to  ascertain  whether  the  land  for  which  they 
are  making  an  abstract  of  title  is  Involved 
Id  any  pending  actions,  and  to  so  certify  If 
BQch  be  tbe  case.  Had  plaintiff  in  error 
complied  with  the  requirements  of  the  stat* 
nte,  or  exercised  a  reasonable  degree  of 
care  in  the  premises,  he  would  have  found 
that  on  July  3,  1908,  Ellen  Brady  had  filed 
her  petition  In  the  district  court  of  Beckham 
connty  against  J.  H.  Brady,  asking  for  a  di- 
vorce and  the  custody  of  their  minor  chil- 
dren, also  the  possession  of  their  homestead 
Situated  near  Erick  in  said,  county,  which 
homestead  had  been  filed  upon,  Improved, 
and  deeded  by  the  Joint  efforts  of  said  El- 
len and  J.  H.  Brady.  He  would  also  have 
found  that  the  summons  In  said  divorce 
case  had  been  served  on  3.  H.  Brady,  and 
return  thereof  made  and  filed  In  the  action 
on  July  8,  1908,  two  whole  days  before  he 
purchased  the  land. 

McWhorter  in  his  testimony  (0-M,  p.  48) 


also  shows  that  he  Itfid,  prior  to  Uu  par- 
chase,  been  apprised  of  the  status  of  the 
land,  or  at  least  was  In  possession  of  sw^ 
facts  and  drcamstances  as  would  give  a 
prudent  man  notice  of  the  conditUm  of  the 
title.  He  says  that  he  had  never  seen  Brady 
before;  that  Brady  came  to  his  house  one 
nl^it  and  the  nat  day  the  trade  was  made ; 
that  Brady  told  him  be  was  a  married  man 
and  had  fbur  cblldroi ;  that  Brady  showed 
him  a  decree  signed  by  Judge  Irwin,  which 
decree  was  introdaced  in  evidence  and  Is  in 
tbe  record,  and  whldi  ehowa  that  Brady 
had  been  in  a  lawsolt  in  old  Greer  county 
with  his  wife  over  the  identical  piece  at 
lend ;  tbat  be  had  deeded  one  80  to  bis  wUto, 
but  ttiat  this  deed  had  been  canceled  for 
failure  of  oonslderatlott,  and  that  the  court 
had  finally  decreed  the  title  to  said  tract 
In  J.  H.  Brady,  as  trustee  for  the  minor 
cbildresi  of  Brakly  and  his  wUa  In  tbla 
decree,  whlcOi  HcWhorter  saw  and  examined 
prior  to  the  purduue,  the  land  was  properly 
described,  and  said  decree  further  showed 
Bll«i  Brady  was'  the  wife  of  J.  H.  Brady, 
and  that  the  Union  Central  Life  Insurance 
Company  had  a  mortgage  thereon,  signed  by 
both  Brady  and  his  wife.  It  is  further 
shown  (C-M,  pp.  66,  67)  by  the  record  that 
McWhorter  saw  and  examined  the  final  re- 
ceipt from  the  Man  gum  land  office  and  tbe 
patent  from  the  General  Land  Office  at 
Washlngtoo,  D.  C,  all  of  which  showed  the 
land  to  be  the  homestead  of  Brady. 

Tbe  description  of  the  land  in  Mrs.  Bra- 
dy's petition,  standing  alone,  In  our  opinion, 
was  not  as  full  and  complete  as  ft  should 
have  been,  yet.  In  the  light  of  the  foregoing 
facts,  it  was,  in  our  opinion,  sufficient  to 
apprise  the  purchaser  of  Its  status  and  to 
enable  him  to  Identic  the  same  and  to  ascer- 
tain the  object  of  the  suit  The  failure  of 
McWhorter  to  examine  the  records  of  the 
district  court  of  Beckham  county,  and  the 
actual  knowledge  he  possessed  prior  to  the 
purchase,  the  decree,  and  other  muniments 
of  the  title  which  he  admits  he  examined,  to- 
gether with  his  failure  to  use  or  exercise  any 
degree  of  diligence,  especially  that  degree  re- 
quired by  law,  leads  us  to  say  that  the  law 
relating  to  lis  pendens  was  substantially  com- 
plied with,  and  that  plaintiff  In  error's  con- 
tention to  the  contrary  cannot  be  sustained. 

[4]  It  la  next  contended  by  plaintiff  In  er- 
ror that  the  deed  to  the  land  was  good  with 
J.  H.  Brady's  signature  alone,  and  that  the 
wife's  signature  thereto  was  unnecessary. 

Section  1145,  Eev.  Laws,  1910,  which  was 
in  force  at  tbe  time  this  cause  was  tried, 
reads  as  follows:  "Where  the  title  to  the 
homestead  Is  In  the  husband,  and  the  wife 
voluntarily  abandons  him  for  a  period  of 
one  year,  or  from  any  cause  takes  up  her  res- 
idence out  of  the  state,  he  may  convey,  mort- 
gage or  make  any  contract  relating  ttiereto 
without  being  Joined  therein  by  her;  and 
where  the  title  to  Uie  homestead  Is  In  Uie 
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wife,  and  the  husband  Toltmtailly  abandons 
her,  or  from  any  cause  takes  np  his  residence 
out  of  the  state  for  a  period  of  one  year,  she 
may  convey,  mortgage  or  make  any  contract 
relating  thereto  without  t>eing  Joined  therein 
by  him."  It  la  tiiiis  seen  tliat,  before  a  deed 
to  a  homestead  signed  by  one  spouse  only 
C(mstltute8  a  good  conv^ance,  the  abandon- 
ment must  be  voluntary.  In  the  case  at 
bar,  the  erldence  shows  the  contrary  to  be 
true.  This  was  an  Issue  in  the  trial  below, 
duly  submitted  to  the  coort  by  the  parties  by 
the  evidence,  wlilch  was  conflletiDg.  The 
court  resolved  the  question  in  favor  of  the 
wife's  contention,  and  in  this  there  was  no 
mistake.  This  court  will  not  examine  the 
evidence,  where  issues  of  fact  are  involved, 
further  than  to  ascertain  if  there  be  any 
evidence  reasonably  tending  to  support  the 
finding  of  the  trial  court  or  Jury.  If  such 
there  be,  the  finding  of  the  court  or  the  ver- 
dict of  the  jury  will  be  conclusive  on  appeaL 
It  is  next  n^ed  that  Ellen  Brady  had  no 
right  to  a  decree  of  divorce  as  entered  In  the 
district  court  of  Beckham  county,  for  that 
the  district  conrt  of  Greer  county  some  years 
prior  to  the  rendering  of  the  last  named 
Judgment  had  denied  both  parties  a  divorce 
on  the  same  grounds  set  up  in  the  petition 
for  divorce  in  Beckham  county,  and  that  the 
last  action  to  Beckham  county  required  an 
examination  of  the  identical  facts  upon  which 
the  district  coort  of  Greer  oounty  denied  the 
divorce,  and  fliat  therefore  the  qnesdoDS 
raised  were  ree  adjndicata.  To  this  oonten- 
tloxi,  it  Is  sufficient  to  say  that  the  record 
falls  to  sliow  that  such  are  the  fiicta;  the 
record  does  not  show  affirmatively  or  other- 
wise that  the  same  facts  oamlned  by  the 
district  court  of  Greer  county  formed  the  ba- 
sis of  the  divorce  action  In  Beckham  county, 
or  whether  the  district  court  of  Beckliam 
county  examined  and  considered  the  same 
facta  aa  were  examined  and  considered  by 
the  dlsMct  conrt  of  Gieet  county  or  wheth- 
er that  issue  was  within  the  pleadings  of 
the  Greer  coun^  caa&  No  copy  of  the  plead- 
ings in  the  last-named  case  were  pleaded  or 
proved  in  this  case,  and  it  Is  impossible  for 
us  to  say  what  the  real  Issues  were  In  the 
Greer  county  case,  although  It  seems  to  be 
admitted  that  the  charge  on  the  part  of  the 
plalntlir  was  abandonment,  and  on  the  part 
of  Mrs.  Brady  was  cruel  and  Inhuman  treat- 
ment and  habitual  intoxication.  Tet  we 
know  that  under  the  general  head  of  cruel 
and  Inhuman  treatment  the  pleader  could 
set  out  in  the  Beckliam  county  case  issues 
and  facts  wholly  different  and  occurring  sub- 
sequently to  those  tried  in  the  Greer  county 
case,  although  they  might  properly  be  class- 
ed under  the  same  general  name.  Before 
this  plea,  1.  e^  res  adjndlcata  as  u^ed  here 
can  be  sustained  in  this  parUcular,  it  should 
affirmatively  appear  of  record  that  the  is- 
sues and  facts  upon  which  the  former  judg- 
ment was  rendered  are  the  same  issues  and 
tacts  and  were  proi>erly  submitted  to  and 


considered  by  the  court  by  the  pleadings  in 
tlie  latter  action,  and  were  the  same  issues 
and  facts  ap<m  wfaldk  the  latter  Judgment 
was  based.  This  record  Is  silent  on  the  sub- 
ject, and  the.  prenimption  fallows  tliat  the 
Issues  were  other  and  dUEoent  turn  those  of 
the  former  action. 

[6]  Yet  whether  those  facts  were  the  same 
or  not  and  whether  the  iasnee  wene  Che  same 
and  were  within  the  pleadinga  In  both  eases 
it  is  a  matter  of  no  consequence,  so  far  as 
this  case  is  concerned,  and  it  is  unnecessaiy 
to  decide  that  question,  and  we  tber^ere  de- 
cline to  do  so,  because  DUen  Brady  vjf  to 
the  time  of  the  Beckham  county  divorce  case 
was  the  legal  wife  of  J.  H.  Brady,  and  as 
sudi  had  a  luvnestead  Intwest  In  the  land 
in  controversy  Qwovlded  of  coone  the  title 
to  the  same  was  in  Brady,  but  of  whidi  see 
post),  and  the  deed  from  Brady  to  McWtaor- 
ter  prior  to  their  divorce  would  not  be  valid 
without  her  signature,  fnds  ftct  cannot  be 
gainsaid.  No  argument  la  required  to  estab- 
lish the  coneetness  of  this  proposition. 

[B]  finally  it  is  urged  by  plaintUC  In  er- 
ror that  the  decree  of  the  district  court  of 
Greer  county  cancded  the  deed  £nun  J.  H. 
Brady  to  his  wife  and  also  popetuidly  en- 
joined her  from  Intorfering  In  any  way  with 
his  right  of  poflsoaaion.  It  will  be  remunber- 
ed  that  prior  to  the  Greer  county  divorce  case 
the  parties  had  aerated,  and  that  Brady 
deeded  one  80  aerea  of  the  ftum  to  his  wite, 
and  she  In  turn  deeded  the  other  80  acres  to 
him.  After  the  decree  of  divorce  bad  been 
denied  both  pwrties  by  the  Greer  comdy  dis- 
trict court,  Brady  brought  suit  to  ctned  the 
deed  he  bad  made  to  his  wifis,  on  the  giwnids 
of  no  conaideratloB,  etc.  Tbo  court  granted 
the  prayer  of  his  petition  and  a  default  Jndg- 
ment  was  entered  agaliut  the  wtte,  but  the 
court.  Instead  of  rastlng  the  title  In  Brady, 
vested  It  in  him  as  trustee  for  the  use  and 
benefit  of  the  minor  <£hlldren  of  the  couple, 
rrom  this  decree  no  apveal  was  ever  taken, 
and  the  same,  so  far  as  this  case  to  concern- 
ed, became  flnaL  This  being  ^e,  EUea 
Brady  oocujAed  the  position  of  wife  to  J.  H. 
Brady,  and  the  restraining  order  prevotttng 
her  from  interfering  with  her  hustiand'B 
posseeslon  did  not  alter  her  redi^lon  in  tbat 
reepect  or  divest  her  of  the  homestead  title 
to  the  land  that  she,  by  virtue  of  such  rela- 
tion, possessed.  Erm  though  the  Greer  coun- 
ty decree  should  be  construed  to  vest  the  eir 
tire  legal  title  of  the  land  In  J.  H.  Brady, 
still  she,  as  Ids  legal  wife,  would  yet  possess 
a  homestead  Interest  in  and  to  the  land  hi 
question ;  It  bdng  the  only  land  possessed  by 
them  or  either  of  them.  On  the  other  hand, 
it  Is  contended  by  plalntUE  in  error  that 
while  the  Greer  county  decree  vested  tlie  en- 
tire title  of  the  land  in  J.  H.  Brady,  the  hni- 
band,  and  that  such  part  of  said  decree  la 
valid,  yet  that  part  whldi  veste  the  title  In 
him  as  trustee  for  the  use  and  beoeflt  of  bla 
minor  cihildren  is  void.  This  is  Indeed  in 
Inconsist^t  contoitlon.  If  the  decree  is  void 
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as  to  the  diildren,  we  cmnnot  see  why  It  Is 
not  Toid  as  to  Bradj.  Tbe  decree  auuuA 
be  atta^ed  by  HcWhor^  In  ttito  actloa 
in  this  manner;  nor  need  we  decide  irtieth- 
er  It  might  not  In  a  proper  case  by  the 
proper  parties  be  modified,  altered,  or  annul- 
led. So  long  as  Brady  and  his  wife  were 
satisfled  with  It  and  did  not  appeal  there- 
from or  question  it  in  any  manner,  snr^  Mc- 
Whorter,  Brady's  grantee,  cannot  In  this 
proceeding  do  so. 

Aa  we  Tlew  it,  McWhorter  has  no  Utle  or 
color  of  title  in  and  to  this  land.  In  order  to 
folly  understand  his  position,  It  becomes  nec- 
essary to  examine  the  decree  of  tbe  Greer 
county  district  court  upon  which  he  bases 
his  title.  It  reads  as  follows: 

"Journal  Bntry. 

This  cause  coming  on  to  he  heard  this  16th 
day  of  August  as  a  r^Iar  court  day  with- 
in the  August  term  of  said  court,  and  the 
defendant  though  having  been  personally 
served  more  than  forty  days  prior  to  the  date 
set  for  hearing  as  shown  by  the  sheriff's  re- 
turn, and  having  been  called  in  open  court 
to  answer,  plead  or  demur,  and  not  appearing 
either  In  person  or  by  attorney,  and  the 
plalntur  appearing  In  person  and  by  attorney, 
and  having  Introdneed  testlinony  and  the 
court  having  heard  all  the  evidence  and  being 
fully  advised  in  the  premises,  finds  that  the 
deed  to  the  S.  E.  %  of  section  10,  township  8 
north,  of  range  26.  west  I.  M.,  made,  ex- 
ecuted and  delivered  by  said  plaintiff  to  said 
defendant  was  without  consideration  and 
void.  Wherefore,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  said  deed  be  set 
aside  and  that  the  title  to  said  land  be,  and 
the  same  Is  hereby  vested  in  J.  H.  Brady  as 
trustee  for  and  in  behalf  of  the  minor  chil- 
dren of  said  marriage  (italics  ours)  and  that 
the  said  defendant  be  perpetually  restrained 
from  interfering  with  the  poasesslon  of  the 
said  plalntur  In  and  to  said  land. 

"O.  F,  Irwin.  Judge. 

"Filed  Nov.  6,  1907.  B.  M.  Hegler,  Clerk, 
by  J.  W.  Sproat.  Deputy." 

It  Is  thus  seen  Oiat  Brady  had  no  title  in 
himself  but  bdd  the  land  simply  as  tmstee 
for  bis  miDor  children. 

Aside  from  the  questl<Hi  of  Us  pendma  and 
the  failure  of  Brady  to  give  McWhorter  a 
deed  in  which  ha  was  Joined  by  bis  wife.  It 
b^ng  foond  that  her  abandonment  was  In- 
voluntary and  occadoned  by  the  wrongful 
conduct  of  Brady,  and  ^ther  of  which  ques- 
tions would  rwder  the  transfar  vMd,  it  is 
evident  that  Brady  had  no  interest  in  the 
land  which  he  could  convey,  the  title  b^ng 
in  T**^  minor  *'Wid*yff. 

We  fsil  to  detect  any  error  In  the  Judgment 
of  ttie  trial  oowt,  and  the  same  should  there- 
fore be  affirmed. 

PBR  OUBIAM.   Adopted  In  wht^e. 


TWEEDY  T.  STATE.  (No.  A-^001.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  May 

16,  1914.) 

(SyUahut  hy  the  Court.) 

1.  iNTOZICATINa  LiQUOBS  ($  236*)— FSOSKCU- 
TION— StWFICIBNCT  OF  EVIDKNCB. 

On  the  trial  of  an  accused  chatted  with  the 
unlawful  poBsession  of  intoxicatins  liquor  with 
intent  to  sell  the  same,  proof  that  such  accused 
possessed,  within  the  jurisdiction  of  the  court 
trying  the  case.  80  kegs  of  whisky,  60  caska  of 
beer,  and  27  gailons  of  whiak;  at  an%  time, 
together  with  the  proof  of  the  payment  of  the 
wholesale  liquor  dealer's  tax  required  by  tlie 
United  States  irovernment,  is  amply  sufficient  to 
sustain  a  ver^ct  of  guilty,  and  especially  so 
wlian  there  is  no  defense  offered. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^nors,  CenL  Dig.      800-322;  Dec.  DlgTi 

2.  Ikdktmeht  and  Infobmation  (S  173*)— 
TaBIAKCE— -DESiaiTATION  OF  AcoueBD. 

When  an  information  charges  a  crime 
againat  J<An  Tweedy,  and  the  proof  shows  that 
the  crime  was  committed  by  J.  M.  Tweedy,  and 
shows  further  that  John  Tweedy  and  J.  M. 
Tweedy  are  one  and  the  same  person,  all  tbe 
aafeguards  of  the  law  have  been  observed,  and 
a  verdict  of  guilty  is  properly  returned  by  the 
jury  and  auatalned  by  tbe  trial  court 

[Ed.  Note.— For  other  cases,  see  Indietment  and 
Information,  Cent.  Dig.  1 539;  Dec.  Dig.  1 17%*] 

Appeal  from  County  Court,  Pawnee  Coun- 
ty' ;  Geo.  B.  Merritt,  Judge. 

John  Tweedy  was  convicted  of  having  un- 
lawful possession  of  intoxicating  liqbor  with 
intent  to  siell  tbe  same  and  appeals.  Af- 
firmed. 

Orton  ft  McNelU,  ot  Pawnee,  for  plaintiff 
in  error.  <X  J.  Daveivort  AssL  Atty.  Gen., 
for  the  State. 

ABMSTBONG,  P.  J.  The  plalnUff  In  er- 
ror, John  Tweedy,  was  convicted  at  the 
March,  1918,  term  of  the  county  court  of 
Pawnee  county  on  a  charge  of  having  unlaw- 
ful possesBlou  of  intoxicating  liquor  with 
intent  to  aell  the  same,  and  his  punishment 
fixed  at  a  fine  of  (BOO  and  imprisonment  In 
the  county  Jail  for  a  period  of  lao  days. 

[1]  All  the  proof  introduced  at  the  trial 
was  introduced  by  the  stat^  and  tended  to 
ahxm  that  on  the  22d  day  of  February,  1913, 
the  accQsed  signed  a  receipt  fbr  SO  ca^  of 
beer,  wd^Ing  U^GOO  pounds,  27  gallons  of 
whisky,  weighlnc  1,300  pounds,  and  60  kegs 
of  whisl^,  w^tfiing  6,000  pounds,  being  a 
total  of  1^,800  pounds  of  bitoxicating  liquor. 
The  liquor  was  aU  in  one  freight  car,  which 
was  signed  for  as  aforesaid  on  the  22d  day 
ot  February,  1913,  and  the  seal  broken  by  the 
railway  agfint  at  the  direction  of  accused. 
On  tlie  morning  of  the  23d  following  the  car 
was  envty^  Hbe  state  farther  showed  that 
the  accused  had  paid  tbe  United  States  gov- 
enunent  the  special  license  required  of  whole- 
sale Uqnor  dealers,  his  place  of  bnslnesB  hav- 
ing been  designated  as  Keystone^  OkL 

Section  6k  e.  7a  Session  Laws  of  1911,  re- 
quires railroads  to  keep  a  record  of  the 
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amount  and  bind  of  IntoxlcatiDg  liquors  re- 
ceived, to  whom  It  Is  shipped  and  by  whom 
it  is  received,  the  date  when  received  and 
when  delivered.  The  statute  further  pro- 
vides that  the  books  In  which  this  record  is 
kept  shall  constitute  prima  facie  evidence 
of  the  facts  therein  stated,  and  shall  be  ad- 
missible In  any  court  of  this  state  having 
Jurisdiction  to  or  In  any  tnaoDer  clothed  with 
power  to  enforce  the  prohibitory  laws. 

[2]  It  appears  that  the  shipment  of  whisky 
in  tills  case  was  made  to  John  Tweedy,  and 
was  signed  for  by  J.  M.  Tweedy.  The  Infoi^ 
mation  was  flled  by  the  county  attorney 
against  John  Tweedy.  In  the  trial  court 
John  Tweedy  filed  a  motion  for  continuance, 
and,  among  other  things,  says:  "Comes  now 
the  defendant  and  moves  the  court  to  quash 
the  Information  in  the  above-entitled  cause 
for  the  reason  that  said  Information  is  too 
indefinite  and  uncertain  In  the  following 
f&cts,  to  wit:  (1)  That  said  information  does 
not  state  a  place  definite  and  certain  enough 
to  Inform  the  said  defendant  to  prepare  for 
trial,  as  said  information  la  indefinite  and 
uncertain,  and  that  it  does  not  state  where 
the  said  defendant  had  possession  of  said 
whisky  and  beer  except  in  Pawnee  county, 
but  as, to  what  particular  place  or  locality 
said  defendant  had  possession  of  said  Intoxi- 
cating liquor  Is  not  stated,  and  for  that  rea- 
son is  not  definite  and  certain  enough  to  en- 
able said  defendant  to  prepare  for  trial. 
•  •  *  "  He  signs  the  motion  "J.  M.  Twee- 
dy," and  is  Identified  as  the  person  on  trial. 
J.  H.  Tweedy  and  John  Tweedy  are  further 
shown  in  the  trial  to  be  one  and  the-  same 
person.  One  witness  who  had  known  the 
accused  20  years  testified  that  his  name  was 
John  Tweedy  and  his  Initials  were  "J.  M." 
There  can  be  no  doubt  that  the  accused,  John 
Tweedy,  and  J.  M.  Tweedy  are  one  and  the 
same  person.  Neither  is  there  any  doubt 
that  the  accused  was  in  possession  of  60  kegs 
of  whisky,  50  casks  of  beer,  and  27  gaUons  of 
whls^,  aa  charged  in  the  information  and 
proved  at  tiie  trial,  with  intent  to  sell  or 
dispose  of  same  contrary  to  law. 

There  is  absolutely  no  merit  in  this  appeal. 
If  one  can  go  about  this  state  paying  a  special 
revttiue  tax,  as  required  by  the  United  States 
from  liquor  dealers,  and  he  in  possession  of 
one  car  load  of  liquor  at  one  time  without 
Intending  to  violate  the  law,  then  the  pro- 
hiUtory  law  of  the  state  amounts  to  noth- 
ing. It  la  asking  entirely  too  mncfa  of  a  con- 
scientious Jury  to  demand  that  it  return  a 
verdict  of  not  guilty  in  such  cases,  when 
there  is  absolntely  no  d^iial  of  the  facts  In 
any  particular  on  ttie  part  of  the  accused, 
and  it  Is  requesting  too  much  of  this  court 
for  counsel  for  accused  to  urge  a  reversal 
under  sudi  conditions.  Whrai  there  Is  any 
rraaonable  coiwtructlon  of  the  proof  Qiat  will 
permit  the  trial  Jury  or  court  to  reasonably 
conclude  that  then  was  no  purpose  or  Intent 
on  the  part  of  an  accused  to  violate  the  law, 


zeal  of  counsel  in  urj^ng  snch  a  conclusion 
is  commendable,  but,  when  the  facts  are 
such  as  are  disclosed  by  this  record,  tliey 
are  oitltled  to  very  little  consideration  by 
the  Juries  and  the  courts  of  Oklahoma. 

The  maximum  fine  provided  by  law  was 
imposed  by  the  Jury  in  this  case.  So  far  as 
we  are  able  to  discover  from  the  record,  the 
only  criticism  that  the  law-abiding  public 
could  in  any  way  make  of  the  verdict  of  the 
jury  is  that  it  did  not  impose  the  maximum 
Jail  sentence  as  well.  The  proof  overwhelm- 
ingly establishes  the  fact  that  the  accused  was 
a  wholesale  liquor  dealer.  The  Jury  did  Its 
du^  in  finding  him  guilty  and  fixing  his 
punishment,  and  this  court  will  likewise  do 
its  duty  by  aCBnning  the  Judgment 

The  Judgment  is  affirmed.  Mandate  or 
dered  forthwith. 

ZX>YLE!,  J.,  concurs.  FDR&fAN,  X,  absent, 
and  not  participating. 


MTBICK  V.  STATBL    (No.  A-203SJ 
(Oriminal  Court  of  Appeals  of  Oklahoma. 

May  18,  1914.) 

(Byllabut  by  the  Court.) 

C^IHINAZ.  Law  (ft  lli32*)— APPKU— AlTIBV- 

ANCE. 

Where  a  defendant  appeak  from  a  judK- 
ment  ot  conviction,  and  no  briefs  are  filed,  or 
argument  presented,  this  court  will  make  an 
examination  of  the  record  proper,  and,  if  no 
prejudicial  error  is  apparent,  will  aJfirm  tba 
judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3203-3214;  Dec  Dig.  i 
1182.*] 

Appeal  from  Ck>unty  Court,  Choctaw  Coun- 
ty;  W.  T.  Qlenn,  Judge. 

Walter  My  rick  was  convicted  ot  carrying  a 
pistol,  and  appeals.  Affirmed. 

Warren  ft  Boeera,  of  for  i^aintifl  In 
enur.  Tb»  Attorney  General,  for  the  State 

DOTI^,  J.  Plaintiff  In  emn-  was  con^ct- 
eA  in  the  county  court  of  Choctaw  con&ty 
upon  an  information  wbidi  cbaiged  a  vloia- 
tion  of  section  2646  of  the  Penal  Code.  On 
May  2,  1913,  in  accordance  with  flu  vetdlet 
of  ttie  Jury,  he  was  by  the  court  soitenced  to 
be  confined  in  the  county  Jan  tor  a  period  of 
60  days.  To  zevarae  Uie  Judgment,  an  an>eal 
was  taken. 

No  btieta  have  been  filed,  and,  whoi  flie 
case  was  nlled  for  final  submliidon,  no  ap- 
pearance was  made  on  behalf  of  plaintiff  la 
error.  Thereupon  the  Attorney  General 
moved  to  affirm  the  Jud^ent  for  tkdlvxe  to 
prosecute  the  appeaL 

We  have  examined  the  recoiA  iwoper,  and 
have  discovered  no  error  whitA  will  warrant 
a  reversal  of  the  Judgment  The  motion  to 
affirm  the  Judgment  is  tfaerefbre  soatalned. 

ARMSTRONG,  P.  J.,  and  FURMAN.  J.. 

concur. 
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TKONIEB  T.  STATE.     (No.  A— 2002.) 
(Criminal  Ooort  of  Appeals  of  Oklahosia. 
Hay  16,  19140 

(Syllahu*  hv  the  Court.) 
CBiMimAL  Law  (I  1160*)— Appmi^Vbbdiot 

—Evidence. 

When  the  jury  find  a  verdict  of  KOillT, 
which  is  approved  the  trial  court,  and  tbeze 
is  evidoice  in  tbe  record  to  aostain  the  Tezdlct, 
it  will  not  be  set  aside,  in  the  absence  of  preju- 
dicial error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  I  80S4 ;  Dec.  Diff.  f  U60.*] 

Appeal  from  County  Court,  Pittsburg 
County;   B.  P.  Hammond,  Judge. 

Otto  Tronler  was  convicted  of  a  violation 
of  tbe  prohibition  law,  and  appeals.  Af- 
flrnied. 

Auarews  &  Day,  of  McAlester,  for  plaintiff 
In  error.  Ghas.  West,  Atty.  Gen.,  and  0.  J. 
Davenpifft,  Asst  Atty.  Gen.,  for  the  Stata 

GOYJjE,  3.  Plalntur  in  error  was  tried 
and  convicted  In  the  county  court  of  Pitts- 
burg county,  on  an  information  which  charg- 
ed that  Otto  Tronler  did  on  or  about  the 
14th  day  of  December,  1912,  unlawfully  have 
in  bis  possession  and  under  bis  control  cer- 
tain intoxicating  liquors,  to  wit,  gin,  with 
the  tntoit  then  and  there  to  sell  said  liquor. 
March  20,  1913,  he  was  sentenced  in  ac- 
cordance with  the  verdict  of  the  jury  to  be 
confined  In  the  county  jail  for  30  days  and 
to  pay  a  fine  of  $S0.  To  reverse  this  Judg- 
ment an  appeal  was  taken. 

Tbe  only  question  prea»ited  arises  upon 
tbe  Buffidaicy  of  the  evidence  to  sustain  the 
verdict  The  proof  on  tbe  part  of  the  prose- 
cution was  the  testimony  of  the  sheriff  of 
Pittsburg  county,  who  testified  that  on  the 
date  alleged  the  defendant  was  conducting  a 
place  at  tbe  rear  end  of  &  butcher  shop; 
tbere  was  a  pool  table  there,  and  a  counter, 
and  a  dgar  case  on  the  counter;  that  he 
peeped  through  a  crack  in  the  wall,  and  saw 
the  defendant  behind  the  counter,  and  three 
or  four  men  In  front  of  the  counter  drinking 
whisky,  which  was  poured  out  of  a  bottle  in- 
to glasses  on  the  counter;  that  he  then  went 
in  and  asked  the  defendant  if  he  was  running 
t  saloon;  that  he  went  behind  the  counter 
and  found  a  quart  bottle  partly  filled  with 
gin,  and  some  whisky  In  one  of  the  glasses. 
This  was  all  the  evidrace  in  the  case.  There 
wae  no  testimony  offered  on  the  part  of  tbe 
defendAOt 

As  it  was  said  in  Vanderburg  v.  State,  6 
OkL  Cr.  485, 120  Pac.  301,  these  predisposing 
facts  and  circumstances  are  clearly  enffldent 
to  prove  the  unlawful  intent.  The  jury  had 
a  right  to  take  into  consideration  that  the 
Itqoor  was  found  practically  exposed  for  sale 
in  the  defendant's  place  of  business,  and  this 
evidence  is  undisputed.  We  think  the  evi- 
dence presented  every  indication  that  the  de- 
fendant was  engaged  in  running  a  joint 


When  the  jury  find  a  wdlct  of  guilty,  which 
la  approved  by  the  trial  court  in  overruling  a 
motion  for  a  new  trial,  and  there  is  evi- 
dence In  tbe  record  which  sustains  the  ver- 
(Uct,  it  will  not  be  set  adde,  in  the  absence 
of  prejudicial  error. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  tbe  lower  court  la  affirmed. 

ABMSTBONO,  IP.  J.,  and  FUfiMAN,  J.. 
ccHicar. 


FOBTE  T.  PEOPLB.   (No.  8138.) 
(Supreme  Court  of  Colorado.    May  4,  1914.) 

1.  HouiciDE  (§  253*)— Evidence. 

In  a  prosecution  for  uxoricide,  circumstan- 
tial evidence  held  to  suatain  a  conviction  of  mur- 
der in  tbe  first  degree. 

[Ed.  Note. — For  other  cases,  Bee  Homicide, 
Cent.  Dig.     523-532 ;  Dec.  Dig.  g  253.*] 

2.  OanctNAii  Law  (S  822*>—Tbial— Ihsibuo- 
TIONS— Review. 

In  determining  the  correctness  of  iastruc- 
tions  on  alibi,  they  muat  be  considered-  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent.  Dig.  H  1880,  ISSlTl^  189S,  31fi8; 
Dec.  Dig.  i 

3.  JUET  (§  103*)— QPALLFICATIONS. 

Where  a  juror  on  his  voir  dire  stated  that 
be  had  formed  and  expreesed  an  opinioQ  which 
would  require  evidence  to  remove,  but,  if  ac- 
cepted, be  would  disregard  his  opinion  and  try 
the  case  on  tbe  merits  and  the  instructions  of 
the  court,  whereupon  defendant's  counsel  passed 
him  for  cause,  he  was  not  disqualified. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  444,  456,  460,  461-479,  497 ;  Dec  Dig. 
S  lOa*] 

Error  to  District  Court,  Pueblo  Gonnty ;  O. 
S.  Essex,  Judge. 

Peter  Forte  was  convicted  of  mnrder,  and 
he  brings  error.  Affirmed. 

Thomas  R.  Hoffmlre,  of  Pueblo,  and  Bert 
Martin,  of  Denver,  for  plaintiff  in  error. 
Fred  Farrar,  Atty.  Gen.,  and  Frank  0.  West, 
Asst  Atty.  Gen.,  for  the  People. 

GABBERT,  J.  [1]  PlalntiCE  in  error  was 
convicted  of  murder  in  the  first  degree,  and 
sentenced  to  imprisonment  for  life.  The  victim 
was  his  wife.  That  she  was  murdered  is  be- 
yond question,  but,  as  the  conviction  was  had 
on  circumstantial  evidence,  it  Is  urged  on 
his  behalf  that  the  testimony  to  establish  the 
circumstances  pointing  to  his  guilt  and  relied 
upon  by  the  people  was  insufficient  to  sup- 
port a  verdict  of  guilty.  The  evidence  on 
the  part  of  the  people  is  to  the  effect  tbat 
deceased  was  at  the  home  of  her  mother  in 
the  dty  of  Pueblo  on  the  afternoon  of  Sep- 
tember 18,  1912;  that  she  left  for  her  home, 
which  was  in  another  part  of  the  city,  and 
where  she  resided  with  her  husband,  about  5 
o'clock  p.  m.,  leaving  one  of  her  clilldren  with 
her  mother  and  taking  the  other,  a  baby 
about  18  months  old;  that  she  was  dressed 
In  a  blue  serge  suit  and  wore  a  ring  which 
belonged  to  her  sister ;  that  during  tbe  eve- 
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nlng  the  trasband  and  wife  were  beard 
querrellng,  at  their  borne,  by  oelshbors  living 
across  the  street,  which  oontiDued  for  at 
least  half  an  hour  during  which  the  plaintiff 
In  error  was  beard  cursing  hlB  wife,  but,  as 
such  quarrels  were  of  frequent  occurrence,  lit- 
tle attention  was  given  the  matter.  Mrs. 
Olson,  the  mother  of  the  deceased,  was  to 
be  married  the  next  day,  and,  pursuant  to  an 
arrangement  with  her  daughter,  was  to 
spend  the  night  of  the  18th  at  the  Forte 
home,  and  Mrs.  Forte  was  to  assist  her  the 
next  day  In  buying  clothes.  Mrs.  Olson  was 
down  town  the  night  of  the  18th  with  her 
fiance,  in  whose  company  she  went  to  a  pic- 
ture show.  Later  they  went  to  a  restaurant, 
and  from  there  to  a  ranch  belonging  to  her 
intended  husband,  located  about  one  mile 
from  the  end  of  the  street  car  line.  About 
1  o'clock  the  morning  of  the  19th  she  arrived 
at  the  Forte  home,  escorted  by  her  flanc& 
She  observed  a  light  in  the  house,  and,  after 
calling  at  the  front  door  and  receiving  no 
answer,  went  to  the  back  door  and  entered 
the  hoDse.  Neither  Forte  nor  his  wife  was 
at  home.  She  found  the  baby  asleep,  and 
the  dress  the  deceased  had  worn  the  day  be- 
fore hanging  across  the  foot  of  the  bed  and 
her  everyday  dress  in  the  kitchen.  The  bed 
was  stripped  of  covering,  except  the  sheets, 
one  of  which  was  on  the  middle  of  the  bed 
In  a  wad.  About  an  hour  later  Forte  came 
in.  Mrs.  Olson  stated  that  "he  was  wrtoging 
wet  with  sweat  and  white."  She  asked  him 
where  he  had  been,  and  he  answered,  at 
the  Central  Block,  and,  when  asked  what  for, 
rolled,  to  see  Bessie  (the  deceased).  Mrs. 
Olson  then  said,  what  did  she  go  there  for, 
as  she  knew  I  was  coining  h^e.  Forte  said, 
to  see  a  real  estate  man,  and  that,  while  he 
was  eating  sapper,  he  heard  an  automobile 
in  the  alley;  that  sbe  went  out;  and  that 
he  would  have  killed  her  If  he  had  known 
she  was  going  In  the  automobile.  Mrs.  Olson 
further  stated  that  Forte  wanted  to  oall  a 
policeman  or  call  In  the  neighbors,  to  which 
she  objected,  as  at  that  time  her  suspicions 
were  not  aroused,  and  she  thought  Bessie 
had  gone  to  her  (the  mother's)  home  for  the 
□Ight.  Mrs.  Olson  and  Forte  remained  np 
all  night,  and  In  the  morning  she  took  the 
baby  to  her  home;  Forte  saying  that  he 
would  get  a  lay-off  and  come  down  to  her 
honae,  whldi  he  did  about  10  o'elocik  that 

It  appears  from  the  testimony  that  Forte 
was  a  section  hand  in  the  employ  of  a  rail- 
road company,  and  on  the  18th  of  September 
was  engaged  with  a  section  crew  In  clearing  np 
a  wreck  which  had  occurred  at  a  distance  of 
about  three-fifths  of  a  mile  from  bis  residence 
■nd  that  the  crew,  in  order  to  remove  the 
wreck,  had  dug  two  "dead  man"  holes,  des- 
ignated In  the  record  as  the  north  and  south 
boles.  Both  were  of  considerable  length  and 
depth.  They  had  served  their  purpose,  and 
were  to  be  filled,  and  there  la  some  conflict 
In  the  testimony  whether  any  dirt  bad  been 


thrown  into  the  south  end  of  the  north  bole 
the  afternoon  of  the  18th.   There  la  testi- 
mony, however,  that  when  the  crew  went  to 
work  the  morning  of  the  19th  there  was  about 
two  feet  of  dirt  in  that  part  of  the  north  hole. 
Forte  reported  for  work  that  morning,  and 
was  requested  by  the  foreman  to  go  to 
another  point  and  assist  in  putting  In  a  cross- 
ing.  He  objected,  saying  be  was  expecting  a 
telegram  or  message  and  wanted  to  remain 
where  he  was,  and  at  once  went  to  work 
filling  up  the  south  end  of  the  north  hole, 
shoveling  dirt  rapidly.    He  said  nothing 
about  his  wife  or  children  at  that  time.  He 
worked  for  half  an  hour  or  an  hoar,  when 
the  hole  at  the  south  end,  according  to  the 
testimony  of  some  of  the  witnesses,  was  filled 
level  with  the  surface;   while  others  state 
the  dirt  was  about  four  feet  deep  at  that 
point,  and  that  there  was  no  dirt  in  the  north 
end  of  the  hole  at  all.    Forte  quit  work  at 
this  time,  saying  his  wife  had  left  him  the 
night  before,  and  that  he  wanted  to  go  home 
and  see  about  the  children.   He  then  went 
to  the  foreman  and  made  the  same  statemeut 
about  his  wife  leaving  blm,  and  that  be  had 
to  go  and  take  care  of  the  children,  and  said 
he  would  be  back  In  a  few  days.  Witnesses 
also  state  that  he  did  not  receive  any  tele- 
gram or  message  while  at  woA,  and  said 
nothing  more  to  them  on  the  subject.  Sev- 
eral weeks  prior  to  this  time  Forte  had  com- 
menced A  divorce  proceeding  against  his  wife, 
one  object  of  which  was  to  secure  possessloa  of 
a  considerable  soin  of  money  which  be  claim- 
ed he  bad  given  his  wife.  She  filed  a  cross- 
complaint.  In  which  she  asked  for  a  divorce. 
The  proceedings  were  pending  at  the  time 
of  her  disappearance,  and  Mrs.  Olson  testi- 
fies that  she  loaned  her  money  on  the  18th 
to  assist  her  in  paying  Oie  expenses  of  the 
divorce  proceeding,  which  it  was  her  inten- 
tion to  prosecute.   On  Friday,  the  20tb,  Mr& 
Olson,  in  company  with  Forte,  visited  the 
Forte  home.  She  stated  that  she  was  &mU- 
iar  with  all  the  wearing  aivarti  of  her 
daughter;  that  she  looked  over  the  house 
and  found  that  all  tbe  wearing  appard  was 
there  that  her  daughter  had,  whlidi  included 
her  dresses,  underclothes,  shoes,  and  hata. 
The  same  day  Forte  was  at  the  home  of  Mrs. 
Olson,  when  he  actddentally  dropped  the  ring 
deceased  was  wearing  the  day  of  her  disap- 
pearance. It  rolled  under  a  table.  He  looked 
around  to  see  If  this  was  observed,  and  as 
quickly  as  possible  recovered  the  ring  and  re- 
placed it  in  his  pocket   Two  or  three  days 
later  Forte  was  arrested  for  the  murder  of 
bis  wife,  and  taken  to  the  office  of  the  dis- 
trict attorney,  who  asked  him  what  had  be- 
come of  his  wife's  ring.    He  denied  having 
any  ring,  but  finally  drew  it  out  of  bis 
pocket,  wrapped  in  a  handkerchief.  When 
asked  where  he  found  it,  he  said  under  a 
table  at  bis  house  after  his  wife  had  gone. 
At  another  time  he  stated  that  he  found  the 
ring  tied  in  a  handkerchief  on  the  dresser  at 
his  house.  About  the  middle  of  the  weeb  fvl- 

Digitized  by  Google 


Colo.) 


rORTE  T. 


-.  f  EOFIjE 


791 


lowing  tbe  disappearance  of  deceased,  Mrs. 
0180D  again  visited  the  Fwte  home,  at  whlcli 
time  she  took  the  abeets  from  tbe  bed,  tbe 
under  one  of  wblcli  bad  spots  on  It.  About  this 
date  tbe  brother  and  brother-in-iaw  of  de- 
ceased, at  the  snggestlon  of  tbe  foreman  of 
the  section  crew,  visited  the  holee  to  wMch 
we  bave  referred,  and  Sunday  night  follow- 
ing again  went  to  the  north  hole  and  dug  at 
the  south  end,  with  the  result  that  at  a 
depth  of  five  or  six  feet  they  found  tbe  bod; 
of  deceased.   The  body  was  practically  nude, 
having  on  only  a  short  Jacket  or  waist  and 
a  sliort  dressing  sacque.    Tbe  ankles  were 
tied  with  a  cord,  a  rope  made  out  of  cotton 
cloth  was  around  tbe  neck,  a  cloth  over  the 
face,  and  one  witness  says  tbe  hair  was  done 
up,  or  was  not  down.    The  physldan  who 
examined  tbe  body  testlfled  that  tbe  hair  was 
braided  down  the  back,  and  that  there  was  a 
rope  around  the  neck,  made  out  of  cloth 
rolled  together,  the  ends  of  which  were  tied 
with  a  string ;  that  the  tongue  was  protrud- 
ing, and  there  was  a  bloody  serous  fluid 
which  bad  stained  tbe  rope;  that  the  nose 
was  pressed  flat  on  the  face,  as  If  It  had 
been  held  down  by  something,  and  that,  in 
bis  Judgment,  it  was  an  ante  mortem  condi- 
tion ;  that  he  examined  tbe  body  for  bruises 
and  wounds,  and  could  not  find  any  injuries 
of  that  kind,  and  was  of  tbe  opinion  that  tbe 
victim  came  to  her  death  by  suffocation,  due 
to  strangDlation  by  means  of  tbe  use  of  the 
rope.    Tbe  doctor  further  testlfled  that  be 
had  examined  the  cloth  found  over  the  face ; 
that  it  was  saturated  with  a  bloody  serous 
fluid  from  the  body  of  a  human  being  and 
of  the  kind  that  would  ooze  from  the  mucous 
membranes,  such  as  the  throat  and  nose; 
that  it  was  not  from  an  incision,  but  of  a 
character  which  would  result  from  l^resslag. 
He  also  stated  that  be  analyzed  one  of  tbe 
spots  on  tbe  sheet  taken  from  the  bed  by 
Mrs.  Olson,  and  obtained  the  same  results. 
There  was  also  considerable  testimony  in- 
trodnced  relating  to  threats  made  by  Forte 
against  his  wife,  to  the  eflfect  that  he  bad 
beaten  and  threatened  to  kill  her;  that  about 
two  weeks  prior  to  ber  death  he  picked  up 
an  ax  and  said  he  had  a  notion  to  spilt  her 
head  with  It;  that  at  another  time  he  said  he 
would  cut  her  bead  off  and  put  ber  in  a  bole, 
and  that  nobody  would  know  anything  about 
it;   and  that  he  frequently  called  her  vUe 
names.  The  testimony  of  the  mother  and  a 
sister  of  deceased  flxed  her  weight  at  about 
110  or  115  pounds.    Tbe  doctor  stated  that 
she  might  bave  weighed  as  much  as  145  or 
100  pounds;  but  at  the  time  be  viewed  the 
body  it  was  very  much  swollen. 

We  think  this  evidence,  though  circum- 
stantial, was  ample  to  Justify  tbe  Jury  in 
reaching  tbe  conclusion  that  the  accused  waa 
gailty  as  diarged,  beyond  a  reasonable  doubt 
He  instituted  an  action  against  bis  wife  for 
divorce,  one  object  of  which  was  to  recover 
a  considerable  sum  of  money  which  he  claim- 


ed was  bla  and  in  her  possession.  She  bad 
filed  a  cross-complaint,  and  on  the  day  she 
disappeared  was  evidently  intending  to  take 
steps  to  secure  a  divorce.  He  and  deceased 
were  quarreling  the  evening  of  tbe  18th  at 
their  home.  Such  quarrels  were  of  frequent 
occurrence.  He  bad  often  threatened  to  take 
tbe  life  of  his  wife.  At  2  a.  m.  tbe  morning 
of  the  19tb  he  retnrued  home,  pale,  dripping 
with  perspiration,  and  agitated.  He  knew 
that  the  north  bole  had  served  its  purpose 
and  was  to  be  filled.  He  stated  to  Mrs..  Olson 
that  bis  wife  bad  gone  to  a  real  estate  office 
tbe  evening  of  the  IStb  to  see  a  real  estate 
man.  He  also  intimated  that  his  wife  bad 
run  away,  leaving  in  an  automobile.  These 
statements  were  evidently  fabrications,  when 
It  is  considered  that  all  the  clothing  of  de- 
ceased waa  In  the  boose.  The  morning  of  tbe 
lOtb  be  left  the  house,  as  he  said,  to  secure 
a  lay-off.  Instead,  he  went  to  work  at  the 
south  end  of  tbe  north  bole,  shoveling  dirt 
into  that  part  of  the  excavation,  working 
rapidly.  At  that  time  there  waa  some  dirt  in 
that  end  of  tbe  hole,  when  tb»e  was  none 
the  day  before — the  exact  condition  which 
would  exist  if  be  had  thrown  the  body  into 
that  part  of  the  hole  the  previous  night  and 
covered  it  with  dirt.  He  objected  to  work- 
ing at  any  other  point,  giving  as  his  excuse 
that  he  expected  a  message.  When  the  south 
end  of  the  hole  was  filled,  or  dirt  to  the  d^tb 
of  several  feet  bad  been  thrown  In,  be  stated 
for  the  first  time  that  his  wife  bad  left  him, 
and  that  he  wanted  to  go  home  and  see  about 
his  dblldren.  Afterwards  the  body  was  found 
in  the  end  of  the  bole  which  be  assisted  so 
vigorously  to  fill,  and,  when  filled  to  such  ex- 
tent as  would  prevent  discovery  of  the  body 
by  other  members  of  tbe  crew,  left  the  place 
without  saying  anything  about  the  message  ' 
he  expected.  These  acts.  In  connection  with 
his  objection  to  working  at  another  point, 
would  be  the  coarse  be  would  pursue  if  be 
bad  murdered  his  wife  and  placed  tbe,  body 
in  tbe  hole  tbe  night  before,  and  covered  it 
with  dirt  suffldent  to  temporarily  hide  It 
from  view.  He  had  possession  of  his  wife's 
ring  she  wore  the  day  she  disappeared. 
When  he  dropped  it  at  the  home  of  Mrs. 
Olson,  be  appeared  concerned  about  whether 
it  bad  been  noticed.  When  arrested,  he  de- 
nied having  the  ring,  but  finally  produced  It, 
and  made  conflicting  statements  as  to  where 
be  found  it  The  body,  when  found,  was 
nude.  None  of  the  clothing  of  deceased  was 
missing.  She  had  been  strangled.  The  spots 
upon  tbe  sheet  were  blood  spots  of  a  char- 
acter which  would  ooze  from  the  throat  or 
nose  of  a  person  killed  by  strangulation. 
These  facts  and  circumstances  clearly  point 
to  the  fact  that  some  time  after  deceased  ar- 
rived home  on  the  18th,  and  before  Mrs.  Olson 
arrived  at  tbe  bouse,  defendant  strangled  the 
deceased  and  carried,  or  in  some  way  con- 
veyed, ber  body  to  the  hole  where  it  was  af- 
terwards found.   They  are  consistent  with 
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defendant's  guilt,  and  Incon^tent  with  any 
reasonable  hypotbesls  of  his  Innocence,  and 
sufficient  to  Justify  the  Jury  In  determining 
that  he  was  guilty  as  charged,  beyond  a 
reasonable  doubt,  although  no  eyewitness  saw 
the  crime  committed. 

On  behalf  of  the  defendant,  evidence  was 
Introduced  to  the  effect  that  Bessie  was  seen 
on  the  street  down  town  the  evening  of  the 
18th  between  9  and  10  o'clock,  and  that  de- 
fendant was  down  town  that  evening  from 
8:30  to  10:30.  and  was  looking  for  his  wife. 
Defendant  testified  that  he  was  down  town 
that  evening  trying  to  find  his  wife ;  that  he 
thought  he  saw  her  near  a  picture  show; 
that  his  wife  told  him  before  leaving  the 
honse  that  she  was  going  to  the  Central 
Block  to  meet  her  mother;  that  he  went  there 
and  remained  about  half  an  hour;  that  he 
afterwards  visited  several  saloons,  naming 
tbem;  that  later  he  went  to  a  picture  show; 
that  he  boarded  a  car  about  midnight,  and 
reached  home  at  12:30;  that  his  wife  was  not 
there,  and  he  returned  to  the  street  car  line^ 
thinking  she  might  be  on  the  last  car,  and 
came  back  to  his  house ;  that  Mrs.  Olson  was 
there,  and,  on  looking  In  the  dresser,  he  found 
that  $TC,  a  diamond  pin,  a  ring,  and  a  watch 
were  gone.  He  denied  that  the  sheets  In* 
troduced  in  evidence  b^onged  to  him. 

It  was  the  province  of  the  jury  to  pass  on 
the  credlhlUty  of  the  witnesses  who  made 
these  stat«aents.  They  did  not  believe  them 
and  tbe  record  tally  supports  this  conclusion. 

[2]  It  Is  next  mge^  tiiat  the  InetmctlonB 
on  the  question  of  aMbl  deprived  tbe  defend- 
ant of  tbe  application  of  the  rule  of  reason- 
able doubt.  -The  InstmctUms  on  this  subject 
must  be  considered  as  a  wfaol^  and,  wta«i  so 
read,  It  1b  (flear  tbe  objection  Is  not  tenablb 
Tbe  same  question  was  raised  In  tite  recent 
case  of  Foster  v.  People,  1S9  Pae.  10,  wtaer^ 
in  considering  instructions  quite  similar,  it 
was  held  to  be  wltlunit  merit 

[3]  In  support  of  tbe  motion  for  a  new 
trial,  tbe  defendant  presented  affidavits  stat- 
ing that  one  of  the  Jnrors  had  expressed  an 
opinion  and  belief  that  tbe  defmdant  was 
guil^,  prior  to  his  examination  on  his  voir 
dire.  The  qnestionB  and  answers  of  the  Juror 
tonehtng  bis  qnaliflcatlonB  were  not  preserv- 
ed. Counsel  for  d^tedant  stated  In  his  af- 
fidavit that  tbe  juror,  when  examined,  said 
he  had  not  formed  or  expressed  an  opinion 
r^rdlng  the  case  or  the  guilt  or  Innocence 
of  the  defendant  On  the  part  of  the  people 
the  affidavits  of  the  district  attorney,  the 
Juror,  and  other  Jurors  who  sat  with  him  In 
this  case,  were  submitted,  In  which  It  was 
stated,  In  substance,  that  the  Juror  said  he 
bad  formed  and  expressed  an  opinion  which 
would  require  evidence  to  remove,  but,  if  ac- 
cepted, he  would  disregard  his  opinion  and 
try  the  ease  upon  the  merits  and  the  instruc- 
tions of  the  court.  Tbey  further  stated  that 
counsel  for  plaintiff  passed  the  Juror  for 


cause.  From  these  stfttonrats  on  bebalf  of 
the  prosecution  it  does  not  appear  Qie  Jiuw 

was  disqualified. 

The  court  determined  the  question  at  is- 
sue in  favor  of  the  people.  The  affidavits  on 
tbelr  behalf  support  this  finding,  and  we 
will  not  disturb  it  on  review.  Smith  v. 
People,  30  Colo.  202,  88  Pac.  1072;  Johnson 
V.  People,  33  Colo.  224,  80  Pac.  133.  106  Am. 
St  Bep.  8S. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

HUSSEOt,  a     and  HILI^  oonenr. 


NICHOLS  V.  KATIUCa   (No.  8276.) 
(Supreme  Court  at  Colorado.    May  4,  1914.) 

1.  Appeal  and  Ebbob  (J  781*)  —  Review  — 
Moot  Quibti on— Settlement. 

Where  tbe  parties  have  formally  settled  a 
controversy  in  a  personal  injnry  action,  the  ap- 
pellate court  cannot  grant  either  [larty  any 
relief,  and  the  writ  of  error  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^t.  Dig.  ff  6»-80,  S122;  Dec  Dig.  | 
781.*] 

2.  Attosmbt  and  Clisnt  (1 190">— LntN— Dis- 
inSBAL  OF  Apfeai,. 

The  appellate  court  will  not  determine  the 
question  of  whether  attorneys  are  entitled  to  a 
lien  nntil  the  trial  conrt  has  passed  on  the  qnea- 
tion,  60  that,  where  plaintiff  and  defendant  have 
settled  the  case,  the  fact  that  plaintiff's  attor- 
neys claim  a  lien  la  not  sufficient  to  prevent  a 
dismissal  of  defendant's  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Gltent  Cent  Dig.  If  412-417;   Dec.  Dig.  f 

En  Banc.  Error  to  District  (3ourt,  El 
Paso  (^onnty ;  J.  E.  Little,  Judge. 

Action  by  Steve  Katres  against  Charles 
Hersey  Nichols.  Jadgment  for  plalntUT,  and 
defendant  brings  error.   Writ  dismissed. 

W.  E.  Clark,  of  Denver,  for  irtalntUT  in  er- 
ror. Orr,  Bobtnett  &  Maaon,  <tf  Colorado 
^ings,  finr  d«Cendaiit  In  error. 

GAEEIGUES,  J.  Plaintiff  In  the  court  be- 
low, Katres,  obtained  a  judgment  against 
Nichols  in  the  sum  of  $4,250  damages  on  ac- 
count of  injuries  sustained  from  being  run 
over  by  an  automobile.  The  law  firm  of  Orr, 
Boblnett  &  Mason  were  plaintiff's  attorneys, 
and  before  the  trial  filed  notice  of  a  claim 
for  attorneys'  Hen  for  their  services  on  any 
Judgment  that  might  be  obtained.  Nichols 
brings  tbe  case  here  on  error  and  asks  for  a 
supersedeas,  and  defendant  In  error  has  filed 
a  motion  to  dismiss  the  writ  and  proceedins 
for  the  reason  the  Judgment  sought  to  be 
superseded  has  been  settled.  Plaintiff  la 
error,  in  resisting  the  motion  to  dismiss,  bas 
set  out  in  full  as  an  exhibit  the  contract  of 
settlement  and  release  be  made  with  Katres. 
This  Instrument,  dated  February  10,  1914, 
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recites  In  substance  tbat  Katres,  Mjtg  de- 
sirous of  termlBatlog  the  liUgatlDii  and  se- 
curing an  adjustment  and  settlement  of  the 
case,  bas.  In  consideration  of  $1,625,  agreed 
apon  &  settlement  and  release  with  Nichols. 
It  states  that  $^  of  this  money  has  been 
deposited  with  the  Central  Savings  Bank  ft 
Trust  Company  of  Denver  to  pay  Katres' 
doctor  and  hospital  blUs ;  that  $S2&  has  been 
paid  to  him  directly  In  mon^,  and  provides 
that  the  remaining  $750  Is  to  be  paid  to  Orr, 
Roblnett  &  Mason,  unless  they  can  be  settled 
with  for  less,  In  which  event,  whatever  is 
saved  out  of  the  $760  shall  be  luUd  to  Katres; 
that.  If  the  attorneys  who  filed  the  Hen  re- 
fuse to  accept  the  $760,  it  shall  be  paid  Into 
the  x^istry  of  the  court  The  agreement  re- 
cites: "I,  the  nnders^ed,  agree  to  and  do 
release  said  Charles  Hersey  Nichols  from  any 
and  all  claim  or  demand  which  I  now  have, 
or  which  I  may  hereafter  have,  and  which 
has  or  may  hweafter  accrue  to  me  because  of 
injorles  received  by  me  on  August  23,  1013, 
and  because  of  which  injuries  the  action 
herein  first  above  stated  was  instituted." 
Orr,  Roblnett  &  Mason  refused  to  accept  the 
$750,  or  any  part  tjhereof. 

[1]  There  Is  nothing  for  us  to  review  on 
account  of  the  settlement  It  is  no  longer  a 
case  of  actual  controversy  Involving  sub- 
stantial rights  between  litigants,  and  pre- 
sents now  only  moot  qneetions  of  law  in 
which  we  have  no  concern.  The  case  no  lon- 
ger is  one  of  any  practical  importance.  The 
parties  have  settled  it  and  we  can  grant  ne- 
ther any  relief.  Floyd  v.  Oochran,  24  Colo. 
480,  52  Pac  676;  Knowles  v.  Harrington,  45 
Colo.  S4S,  101  PRC  403;  Bums  v.  National 
Co.,  47  Colo.  667, 108  Pac.  330;  Hawthorne  v. 
Hendrle,  60  Colo.  346,  116  Pac  122 ;  Lane  v. 
Lyon.  140  Pac  187  (Jan.  term,  1914). 

[2]  The  only  question  remaining  over 
which  a  dispute  or  legal  controversy  might 
arise  is  the  attorneys'  lien,  its  amount  and 
enforcement,  which  controversy  must  be  set- 
tled in  the  first  instance  in  the  lower  court 
Nichols,  having  settled  the  case  with  Katres, 
cannot  now  prosecute  the  writ  of  error  for 
the  purpose  of  defeating  an  alleged  attor- 
neys' lien  which  is  all  there  is  left  In  the  case. 

The  motion  to  dlsmlBB  the  writ  of  error 
will  be  sustained. 

Writ  dlamlssed. 


MITCHELL  v.  GBOWL.    (No.  7992.) 
(Supreme  Oovrt  of  O)lorado.    B&y  4,  1914.) 
1.  FsAun  (S  94*)  ~  Dakaobs  —  Question  ton 

JOET. 

Where  defendant  fraudulently  exasgerated 
tbe  value  of  pro^rty  which  he  transferred  in 
excbaoKC  for  plaintiETs  property,  the  price  at 
which  it  was  agreed  defmdant's  proper^  should 
be  accepted  is  competent  evidence  of  its  value, 
if  it  had  been  as  represented,  and  sufficient  to 
carry  the  case  to  the  jury  upon  that  question. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
IMg-  K  66%.  67-^ ;  Dec  Dig.  1 64.«] 


2.  StncrmoN  ft  438*}— Boot  BzBCimoN  — 

SUXTICIENOT  OF  VEBDICT. 

In  an  action  for  damages  for  fraudulent 
miarepreseatations  made  in  effecting  an  ex- 
change of  property,  where  the  court  ustructed 
that  in  event  of  a  verdict  for  plainti^  the  jury, 
should  they  find  that  defendant  was  guilty  of 
either  fraud  or  willful  deceit  should  bo  state 
In  the  verdlct|  a  verdict,  reciting  that  the  "de- 
feadant  is  guilty  of  fraud  and  willful  deceit/' 
warrants  a  Dody  execution  under  Bev.  St  1908, 

93024  and  3025,  providing  that  in  tort  actions, 
the  verdict  is  in  favor  of  the  plaintiff  and 
shall  state  defendant  was  gnilty  of  fraud  or  will- 
ful deceit,  plaintiff  may  have  execntiffli  against 
the  body  of  tbe  defendant,  for  the  verdict,  when 
taken  in  connection  with  the  entire  record,  shows 
that  the  jury  found  defendant  was  guilty  of 
fraud  in  tbe  original  traosactkin,  and  cannot  be 
construed  as  having  reference  to  the  defense 
of  the  suit 

[Ed.  Note. — For  other  cases,  see  Execution, 
Gent  Dig.  H  1232-1236;  Dec.  Dig.  S  433.*] 

3.  Action  27*)— Tobt  Actions— What  abb. 

An  action  to  recover  damages  for  false  and 
fraudulent  representations  made  in  effecting  an 
exchange  of  property  is  a  tort  action. 

lEd.  Note.— For  other  cases,  sea  Action,  Cent 
D&.H  160-195;  Dec  Dig.  S  27.*] 

Error  to  District  Court,  El  Fam  County; 
J.  W..  Sheafor,  Judge. 

Action  by  W.  H.  Growl  against  W.  S.  Mitch- 
ell. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Defendant  In  error  as  plaintUT,  brought 
suit  against  plaintiff  in  error  to  recover  dam- 
ages on  the  ground  of  firaud  and  deceit  prac- 
ticed by  defendant  concerning  real  estate 
rec^ved  by  the  plaintiff  from  defendant  in 
excliange  for  property  belonging  to  the  plaln- 
tlir.  The  propotles  involved,  and  concern- 
ing which  the  f&lse  representations  were 
charged  to  have  been  made,  are  mentioned  in 
the  record  as  the  Corona  Street  Proper^  la 
Colorado  Springs,  and  the  Holly  ranch  In 
Prowers  county.  The  evidence  established 
that  plaintiff  was  a  reside  of  Cherryrate, 
ECan.,  at  whldi  point  the  tmde  was  made; 
that  he  had  never  seen  tbe  properties  he 
received  in  nchange  for  his  propwty;  that 
he  bad  prerloualy  been  In  Colorado  Sivlnga, 
at  which  time  defendant  showed  him  a  tesl- 
doice  In  that  dty  on  Noxth  Nevada  avenue, 
and  represented  that  the  Corona  street  bouse 
was  as  good  as  the  North  Nevada  house,  and 
was  In  aa  good  condition  as  that  property; 
that  defendant  r^itresented  the  Corona  street 
proj;iert7  was  worth  $6,500,  and  was  rented 
for  $45  per  month;  that  In  fact  It  was  only 
rented  for  lis  per  month;  that  it  vas  an  old 
home  whl<di  had  be«D  moved,  was  very  mudi 
out  ot  repair,  uid  was  not  worth  to  exceed 
$8,000;  that  detaidant  represented  It  was 
ittcombered  by  a  deed  <a  trust  tn  the  sum 
of  12,600,  drawing  iDterest  at  6  per  cent 
when  in  fact  the  rate  of  interest  was  7  per 
cent  With  respect  to  the  nmdi,  the  testi- 
mony established  that  detoidant  repteaented 
it  to  be  wort3i  $14*000 ;  fliat  from  one  year's 
crop  of  alfaUa  grown  thereon  he  had  re- 
ceived $23.16  per  acre  for  his  half,  when  tn 


*For  etlur  oasas  am  T—r  toplo  sad  saollea  NUUBSR  ia  Dec  Dig.  *  Am.  Dig.  Key-No.  S«<m  *  Ban!riiul«ns  i 
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fiict  be  had  racdTed  bat  UtUe  orer  97  per 
acre;  tbat  in  fiict  Its  actual  value  was  from 
f8,000  to  912,000;  that  defendant  represented 
It  was  Incumbered  In  the  sum  of  96.000, 
drawing  interest  at  tbe  rate  of  6  per  cent 
when  In  fact  half  of  that  amount  drew  8  per 
cent  It  appears  from  the  testimony  that  the 
agrreed  price  for  the  properties,  as  the  baala 
upon  which  the  trade  was  consummated,  was 
the  respectlTe  sums  whlcb  defendant  repre- 
sented them  to  be  worth.  The  court  instruct- 
ed the  Jury  to  the  effect  that  If  they  found 
for  the  plaintiff  be  would  be  entitled  to  recov- 
er the  difference  betwerai  the  value  of  tbe 
property  as  it  actually  was  on  the  day  of  tbe 
ezcbange  and  what  Its  market  ralne  would 
have  been  on  that  day  If  It  had  been  as  repre- 
sented by  the  defendant  l^e  court  also  In- 
structed the  Jury  tbat  If  they  returned  a  ver- 
dict for  plaintiff,  then  they  should  further  con- 
sider whether  or  not  the  defendant,  In  making 
the  representations  regarding  the  property  of 
which  plaintiff  complained,  was  guilty  either 
of  fraud  or  willful  deceit,  and  that  If  they 
should  find  from  the  testimony  tbat  in  mak- 
ing such  representations  tbe  defendant  was 
guilty  of  either  fraud  or  willful  deceit,  they 
should  so  state  In  their  verdict  The  Jury 
rendered  a  verdict  for  plaintiff  in  the  sum  of 
94,250,  and  also  stated  in  their  verdict  "We 
further  find  that  the  said  defendant  la  also 
guilty  of  fraud  and  willful  deceit  In  the  mat- 
ter." On  this  verdict  Judgment  was  rendered 
in  favor  of  plaintiff  for  the  damages  assess- 
ed, and  also  that  plaintiff  have  execution 
against  the  body  of  the  defendant,  under 
which  be  should  be"  committed  to  the  county 
Jail  not  exceeding  six  months,  provided  tbe 
Judgment  was  not  paid.  Tbe  defendant 
brings  the  case  here  for  review  on  error,  and 
the  foregoing  statement  is  sufficient  to  pre- 
sent tbe  two  questions  urged  In  his  behalf: 
(1)  That  there  was  no  testimony  tending  to 
prove  what  the  properties  would  have  been 
worth  had  they  been  as  represented;  (2) 
that  tbe  verdict  did  not  Justify  tbe  court  In 
vendolnff  a  body  Judgment 

P.  M.  KlsOer,  of  Colorado  Springy  for 
plaintiff  in  error.  C^dnn  &  StrldEler  and 
Vanatta  &  Dolpb,  all  of  Colorado  Springs,  for 
defendant  in  error. 


OABBBBT,  J.  (after  stating  the  facts  as 
above).  [1  ]  In  an  action  by  tbe  vendee  to  re- 
cover damages  based  upon  false  and  fraudu- 
lent represmtatlons  respecting  pn^rty  pnr- 
dused,  tbe  agreed  price  ther^r  Is  compe- 
tent, but  not  concluidve,  evidence  of  ite  value 
If  it  had  been  as  repres^ted  by  the  vendor, 
and  is  sufficient  to  submit  case  to  a  jury 
upon  tbat  question.  Long  v.  Davis,  136  Iowa, 
734, 114  N.  W.  197;  Page  v.  Fftrka>,  4a  N.  H. 
863,  80  Am.  Dec.  1T2 ;  Houston  v.  Carpen- 
ter, 40  Vt  588;  20  0yc.l46:  UA.AE.Eney. 
188. 


[2,  t]  It  is  urged  Uiat  because  the  verdict 
relating  to  fiie  fraud  and  deed t  of  defendant 
was  tn  Oie  ivesoit  tma^  it  Is  Intpoaallde  to 
tea.  what  Ite  Jury  had  In  mdnd  on  tbSs  sub- 
ject; tbat  they  may  Itave  referred  to  his 
conduct  In  dtfendlng  the  action  or  in  giving 
testimony,  or  In  his  deaUngB  with  the  plain- 
tiff subseiiuent  to  the  trade.  In  other  words, 
the  v«dlct  did  not  contain  tbat  statraient 
which  tbe  statute  leouiies  as  a  oondUioD  de- 
cedent to  vest  tile  court  with  anth<nlty  to 
award  a  body  execution.  The  statute  (sec- 
tions 8024,  S026,  R.  S.  1906)  provides.  In  sub- 
Stance^  Uut  In  actions  founded  upon  tort,  If 
the  v»dlct  Is  In  favor  of  ^alntlft,  and  shall 
state  that  In  committing  the  tort  complained 
of,  the  defendant  was  guilty  of  ^ther  malice, 
fraud,  ot  willful  deceit  tbe  plaintUf  may 
have  an  execution  against  the  body  of  tbe 
defendant  The  action  was  in  tort  ISie 
court  instructed  the  Jury  that  If  they  found 
for  plaintiff,  and  should  further  find  that  de- 
fendant was  guilty  of  either  fraud  or  wlllfal 
deceit,  they  should  so  state  in  their  verdict 
In  these  drcumstancee.  It  is  dear  tbe  Jury 
meant  by  their  verdict  tluit  d^endant  was 
guilty  of  fraud  and  willful  dec^t  respecting 
the  representations  of  which  plaintiff  com- 
plained, in  making  tbe  false  statements  be 
did  with  respect  to  the  property  wbich  plain- 
tiff received.  When  the  language  of  a  ver- 
dict in  connection  with  the  record  conveys  tbe 
clear  Intention  of  the  Jury,  It  Is  sufficient 

Tbe  Judgment  of  tbe  district  court  Is  af- 
firmed. 

Judgmrat  affirmed. 

MUaSEB^  a  J.,  and  HIUU  concnr. 


CITY  OF  GOLUKADO  SPBINOS  v.  STABK. 
(No.  7926.> 

(Supreme  Court  of  Colorado.    May  4,  1014.) 

1.  EiaHBNT  Domain  (S  101*)— CoHPXHSATioir 
— Chanuk  iw  Stsbet. 

A  city  Ib  not  liable  in  d&mtxea  to  an  abot- 
tiog  owner  for  Injuries  resulting  from  reasonable 
and  ordinary  or  usual  cbaoge  of  tbe  street,  made 
in  a  careful  and  skillful  manner,  for  the  benefit 
of  the  poblie. 

[Ed.  Note.— For  other  cases,  see  Bmiaut  Do- 
main, Gent  Dig.  SI  269,  270;  Dec.  Dig.  f  lOL*] 

2.  EuinBNT  Doiuin  (§  106*)— Cokpensatioh 

—  EXTBAOBDINABT    USE    OF    StBEKT  — COH- 

BTBUCTION  OF  SOBWAT. 

Authorizlag  a  railroad  company  to  build  a 
subway  at  tlie  crossiog  of  two  streets  to  avoid 
congestion  of  traffic,  whereby  the  grade  i> 
changed,  and  ingress  and  egress  to  contignons 
lots  is  impeded,  is  an  extraordinary  use  of  the 
street  for  the  benefit  of  tbe  public,  for  which 
the  city  Is  liable  under  Const  art  2,  f  IS,  and 
this  though  the  railroad  company  does  tbe  voric 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  K  282-289 ;  Dec.  Dig.  |  IDS.*] 

Error  to  District  Court,  Bl  I^iso  County; 
James  Owen,  Judge. 

Action  by  B.  B.  Stark  against  the  CUy  of 
Colorado  brings.    From  a  Judgmoit  for 

plaintiff,  defendant  brings  error.  Affirmed- 
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G.  Ij.  McKesson.  Henry  G.  HrU.  City  Atty., 
and  J.  L.  Benn^  Asst.  City  AUy.,  for  plain- 
tiff In  oTor.  daienoe  M.  Hawkins  and 
John  R.  BnilCii,  toe  defendant  in  error. 

BAILEY,  J.  On  February  15th,  1912,  B. 
R.  Stark,  defendant  In  error,  filed  an  amend- 
ed complaint  in  the  district  court  of  £1  Paso 
county,  against  the  City  of  Colorado  Springs, 
plaintiff  la  error,  alleging  damages  to  hla 
property  abutting  on  Pike's  Peak  Avenue  In 
that  (dty,  caused  by  the  ccmstmction.  of  a 
subway  In  such  avenue,  under  the  tracks  of 
the  Atchison,  Topeka  &  Santa  F6  Ballway 
Company,  hereinafter  called  the  company. 
The  facts  are  undisputed.  Pike's  Peak  Ave- 
nue Is  one  of  the  main  thoroughfares  of  the 
City  of  Colorado  Springs,  extmdlng  from  the 
business  district  east  to  the  corporate  limits, 
and  was  crossed  by  the  tracks  of  the  cdm< 
pany  at  the  time  its  road  was  constructed 
through  the  city.  The  crossing  is  near  the 
company's  passenger  depot,  which  Is  idtnated 
approximately  200  feet  south  thereof  and  on 
the  west  side  of  the  right  of  way.  Because 
of  increased  traslneBS  of  the  company  and  the 
nearness  of  Its  depot  to  the  crossing.  Pike's 
Peak  Avenue,  which  is  crossed  by  the  rail- 
road there  at  grade,  was  at  that  point  closed 
to  traffic  a  large  part  of  the  time.  In  the 
Bpring  of  1909  the  dty  passed  an  ordinance 
providing  for  the  vacation  of  a  portion  of 
Pike's  Peak  Avenue  and  another  street  and 
authorizing  the  company  to  construct  a  sub- 
way at  the  crossing.  The  property  Involved 
constats  of  three  contlgnons  lots  on  the  north 
side  of  Pike's  Peak  Avenue,  north  of  the 
subway,  adjacent  to  the  company's  right  of 
way  and  on  the  west  side  thereof.  The  sub- 
way, as  constructed  by  the  company  under 
and  by  virtue  of  the  ordinance,  was  SO  feet 
wide,  in  the  center  of  Pike's  Peak  Avenue, 
b^lnnlng  at  a  point  260  west  of  the 
west  line  of  its  right  of  way,  passing  under 
the  tracks  with  a  clearance  of  about  12  feet 
and  having  a  grade  of  approximately  eight  per 
cent.  This  left  portions  of  the  street  about 
45  feet  wide  on  each  side  of  the  excavation, 
which  were  graded  and  paved  at  from  three 
to  four  and  one-half  feet  higher  than  the  es- 
tablished grade  along  the  south  line  of  the 
lots,  that  is,  graded  practically  on  a  level 
from  where  the  subway  begins  to  dip  to  the 
railroad  tracks.  A  bridge  38  feet  wide  was 
constmcted  over  the  east  end  of  the  snbway, 
next  to  the  west  side  of  and  parallel  with 
the  tracks,  also  a  cement  wall  75  feet  long 
and  9  feet  high,  extending  north  from  the 
Inner  dde  of  -the  bridge,  along  the  right  of 
way  and  neazly  paralleling  the  east  side  of 
plalntUTs  proper^,  and  across  the  sidewalk 
running  east  and  west  in  front  thereof,  on 
Pike's  Peak  Av«iue.  Thus  the  lots  were 
about  four  feet  lower  than  the  newly  estab- 
lished street  grade,  and  from  two  to  twelve 
feet  blgbet  than  the  subway  grade.  Free 
and  easy  accen  to  th^  from  one  OOe,  by 


Uw  sMewalk  wbidi  had  theretofore  exited 
east  across  the  tr«d£s,  was  made  Impossible, 
and  ingress  and  egress  were  substantially 
Impeded.  For  the  damage  thus  occasioned 
plaintiff  sued  the  city. 

The  city  demurred  to  the  complaint  gener- 
ally, and  specifically  for  the  reason  that  the 
company  was  a  necessary  party.  The  demur- 
rer was  overruled,  and  the  defendant  relies 
for  a  defense  on  the  ground  that  the  com- 
pany alone  is  liable.  At  the  close  of  plain- 
tiff's evidence  the  dty  moved  for  nonsuit, 
because  the  evidence  was  Insufficient  to  sus- 
tain a  verdict  against  the  defendant;  for 
the  further  reason  that  the  city  did,  or  omit- 
ted to  do,  no  act  for  which  it  was  liable  to 
the  plaintiff;  and  that  the  evidence  showed 
that  the  company  alone  was  liable  for  the 
damage  which  plaintiff  had  sustained.  This 
motion  was  overruled  and  exceptions  reserv- 
ed. The  Jury  returned  a  verdict  for  plain- 
tiff for  $4i,000.  A  motion  for  a  new  trial  was 
overruled.  Judgment  was  entered  upon  the 
verdict,  to  review  which  the  defendant  brings 
the  case  here. 

Counsel  agree  that  a  single  question  Is  pre- 
sented for  determination.  Is  the  dty  liable 
to  the  defendant  in  error  for  Injury  to  his 
property  resulting  from  the  construction  of 
the  subway  of  Pike's  Peak  Avenue  by  the 
company? 

[1,  2]  Section  15  of  article  2  of  the  consti- 
tution provides  that  "private  property  shall 
not  be  taken  or  damaged,  for  pubUc  or  private 
use,  without  Just  compensation."  All  of  our 
decisions  involvlt^  a  construction  of  this  pro- 
vision in  the  class  of  cases  under  considera- 
tion are  in  harmony.  The  difficulty  arises  In 
fixing  liability  in  individual  cases.  The  facts 
disclosed  are  closely  analagous  to  those  In 
Pueblo  V.  Strait,  20  Colo.  13,  36  Pac.  789,  24 
L.  B.  A.  392,  46  Am.  St  Bep.  273.  The  only 
ground  upon  which  counsel  for  plaintiff  In 
error  chaUen^e  that  authority  is  that  the 
question  of  liability  of  the  company  was  not 
there  raised.  It  is  not  apparent  how  that 
can  materially  affect  the  rule  as  to  the  dty's 
liability.  The  general  prlndples  announced 
in  that  decision  have  been  approved  and  fol- 
lowed. Denver  v.  Bonesteel,  30  Colo.  109,  69 
Pac  595 ;  Shutt  Inv.  Co.  v.  Pueblo,  11  Colo. 
App.  439.  54  Pac  644;  Lelper  v.  Denver,  36 
Colo.  110,  35  Pac.  840,  7  L.  B.  A.  (N.  S.)  108, 
118  Am.  St  Rep.  101,  10  Ann.  Cas.  847;  Har- 
rison V.  Tramway  Company,  54  Colo.  693,  131 
Pac.  409,  44  L.  B.  A.  (N.  S.)  1164.  The  rule 
is  stated  In  the  Strait  case,  citing  Denver  v. 
Bayer,  7  Colo.  113,  2  Pac.  6,  and  other  author- 
ities, to  the  effect  that  for  an  injury  resulting 
from  reasonable  or  ordinary  change  and  Im- 
provement of  a  street  for  the  benefit  of  the 
public,  if  made  in  a  careful  and  skillful  man- 
ner, no  recovery  can  be  had  by  the  injured 
property  owner;  but  that  such  mle  does  not 
apply  where  the  mnnidpal  authorities  have 
made  an  nnnsual  change  in  the  street,  or  put 
It,  or  allowed  It  to  be  pn^  to  an  extraordl- 
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naiT  or  unanticipated  nae.  It  was  bcM  In 
that  case  that  the  building  at  a  Tladuct  in 
a  street  by  the  dty,  vheieby  ingress  and 
egress  to  abutting  property  was  adversely 
affected,  is  such  an  extraordinary  nse  of  the 
street  as  could  not  have  beoi  anticipated  at 
the  time  of  dedication,  and  that  the  abutting 
property  owner  coold  recover  for  injury  to 
his  property  on  Chat  accounti  This  rule  is 
equally  applicable  to  subways,  and  the  facts 
disclosed  by  this  record  dearly  bring  the 
case  within  the  announced  mle.  Tlw  subway 
was,  and  could  only  have  been,  constructed 
upon  the  authority  of  the  tity;  It  was  an 
Improvement  primarily  tor  the  beieflt  of  the 
public,  and  since  It  was  not  an  ordioary  and 
usual  use  of  the  street  title  dty  la  liable  for 
damages  occasioned  by  its  constmctlmi. 
SvuAi  UablUty.  under  the  fiicts  disposed  by 
this  record,,  has  been  aflSrmatlTdy  declared 
again  and  ^aln  in  this  jurisdiction,  and  the 
Judgment  before  us  must  therefore  be  affirm- 
ed. The  mnnldpality  cannot  shift  or  evade 
liability  by  procuring  or  permitting  another 
to  do  the  work.  Whether  the  company  Is  also 
liable  is  a  matter  of  no  concern  here.  Cases 
from  other  Jurisdictions,  under  different  con- 
stitutional, statutory  and  charter  provlsious 
have  no  application. 

To  support  the  contention  that  the  city  Is 
not  liable,  counsel  rely  upon  City  of  Denver 
V.  Bayer,  supra,  followed  in  Idaho  Springs  v. 
Woodward,  10  Colo.  104,  14  Pac.  49,  and 
Idaho  Springs  v.  Filtean,  10  Colo.  105, 14  Pac. 
48;  Sorensen  v.  Town  of  Greeley,  10  Colo. 
369,  15  Pac.  803;  Denver  &  R.  G.  By.  Co.  v. 
Bourne,  11  Colo.  69,  16  Pac.  839.  A  careful 
examination  of  these  cases  discloses  that, 
contrary  to  those  on  which  this  decision  Is 
based,  the  injuries  for  which  recovery  was 
sought  grew  out  of  damage  to  private  proper- 
ty for  private  benefit.  The  distinction  is  not^ 
ed  and  emphasized  In  the  Bayer  case  in  the 
following  language: 

"But  the  construction  of  an  ordinary  rail- 
road Is  not,  as  we  have  found,  an  Improve- 
m^t  of  the  street  for  the  convenience  and 
benefit  of  the  local  public;  it  Is  a  private 
enterprise,  for  private  profit" 

These  decisions  are  based  upon  the  broad 
and  equitable  principle  that  those  who  reap 
the  benefits  of  Improvements  must  bear  the 
burden  of  compensating  for  any  loss  occa- 
sioned in  securing  them.  They  deprad  upon 
the  proposition  that  where  the  use  inures 
primarily  to  the  profit  and  advantage  of 
individnahs,  or  to  private  or  quasi  public 
corporation^  Just  compensation  for  injury 
thereby  occasioned  must  be  made  to  tihe 
abnttlng  pnverty  owner  by  those  so  ben- 
efited. In  the  case  at  bar  the  improvemoit 
was  in  the  broadest  sense  of  a  public  char- 
acter, wbidi  could  not  have  been  reason- 
ably anticipated;  .it  was  primarily  for  the 
safety,  benefit  and  convenience  of  tiie  public, 
and  the  city  la  In  the  first  Instance,  under 


the  well-settled  rule  in  ttds  Jurisdiction, 
clearly  and  oiuinestlDnably  llaUe  tor  damage 
to  private  property  occasioned  by  Its  con- 
Btruetlon,  on  tba  hUsbiy  equltfUrie  and  whole- 
some  principle  that  since  the  benefit  Is  genera 
al  the  cost  incurred  to  obtain  it  tfioiUd  bo 
generally  distributed.  lUs  doctrine  is  perti- 
nently stated  in  Pueblo  Strait;  sapra,  20 
Ocdo.  at  page  21,  98  Pac.  at  page  7SS,  21  L. 
R.  A.  88^  46  Am.  St  B^  273,  as  fellows: 

"The  rule  is  certainly  more  reasonable  and 
Just  which  requires  compensation  to  be  made 
by  the  munidpallty  out  of  the  oommon  fnnd, 
fbr  an  injury  oocaalfmed  by  an  improvement 
for  the  public  convenience,  than  to  require 
the  indlTidoal  to  snfln-  the  entire  losa.** 

In  Harrison  v.  Tramway  Oompany,  supra, 
64  Colo,  at  page  698, 181  Fa&  at  page  411,  44 
L.  R.  A.  (N.  S.)  1164,  the  general  mle  of  lia- 
bility or  non-llabillty  of  municipalities  to 
abuttiiv  proper^  owners  for  change  and  im- 
provements made  in  streets  is  succinctly  and 
lucidly  stated  In  this  language: 

"Moreover,  it  is  certain  from  our  decisions 
that  a  municipality  in  this  state  may  nae  or 
authorize  Its  streets  to  be  used  for  ail  ordi- 
nary and  necessary  uses  to  whidi  dty  streets 
are  usually  subjected,  and  to  such  further 
local  uses  and  means  of  conveyance  as  tbe 
law-making  power  may  have  authorized  for 
tbe  streets  and  thoroughfares  of  the  entire 
dty,  and  that  tnddental  injuries  arising  from 
a  careful  exerdse  of  those  rights  are  dam- 
num absque  injuria,  but  as  to  extraordinary 
or  unusual  uses  or  unreasonable  changes  in 
the  street     such  immunity  exists." 

Jud^ent  affirmed. 

OABBBBT  and  WHITB,  3  J.,  concur. 


STBATTON'S  BSTATB  t.  FINNEBT7. 
(No.  7999.) 

(Snpzeme  Ooort  of  Colorado.    May  4,  1911^ 

BZSCDTOIS  AKD  ADUnflSTBATORS  (|  2o0*>— 

Claims  Against  Estais  —  AffeaXt— Habu< 

i£ss  Ebboh. 

Though  the  statute  prohibits  an  executioD 
to  issue  upon  a  Judgment  rendered  on  a  claim 
against  an  estate,  a  Judgment  will  not  be  K' 
versed  because  it  aothorixed  tbe  issuance  of  ex- 
ecution, but  will  be  amended  on  appeal  bj  strik- 
ing out  the  provision  awarding  exe<;ution. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
AdmiQlstraton,  Cent.  Die.  U  860-856,  860-ti63, 
910-919;  Dee.  Dig.  S  256.*1 

En  Banc.  Error  to  District  Court,  El  Paso 
County;  J.  W.  Sheafor,  Judge. 

Proceeding  by  Michael  Flnnerty  against  the 
Estate  of  Wlnfleld  Scott  Stratton.  deceased. 
Judgment  for  plaintiff,  and  defendant  brings 
enoi.  Affirmed. 

Ohtnn  &  Strickler,  of  Colorado  Springs,  for 
plaintiff  In  error.  Sdtuyler  &  Schuyler,  Ed- 
ward 0.  Stimson,  Julius  G.  Gunter,  and 
Henry  D.  Lutz,  all  of  Dorrer  (Page  U.  Brere- 
ton,  of  Denver,  of  connad),  tor  defen^nt 
In  error. 
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UABBEBT,  J.  Flunerty  filed  a  claim  in 
the  coun^  conit  of  El  Paao  county  against 
tbe  estate  of  W.  S.  Stratton,  deceased,  la  tbe 
sum  of  $32,600,  for  services  rendered  as  a 
broker  In  nesi^tlng  a  Bale  of  notes  secured 
tty  mortgages  li^  by  and  belonging  to  Strat- 
ton on  tbe  Brown  Palace  Hotel  and  other 
property  in  tbe  dty  of  Denver  and  tie  de- 
cree foreclosing  these  nxwtgages.  A  jnry  In 
the  county  oonrt  r^med  a  verdict  for  the 
estate.  From  a  jtdigment  aooordlngly,  the 
claimant  appealed  to  the  district  court,  where 
trial  was  had  with  Uw  same  remit.  Claim- 
ant then  brought  the  case  bera  fbr  review 
on  error,  and  the  Judgmoit  was  rerereed,  and 
the  cause  remanded  for  a  new  trial.  Fin- 
nerty  t.  Btmtton*  68  Oola  17,  128  Pac  667. 
The  retrial  resulted  In  a  verdict  and  Judg> 
ment  for  dalmaat  in  tbe  som  of  9&JB0SK  and 
the  estate  has  brought  the  case  here  for  re- 
view on  error. 

The  Judgmmt  rvndered  eomduded  by  an- 
thorialDg  tbe  lasuanoe  of  an  encutton.  The 
statute  Inhibits  an  execution  to  lame  upon 
a  Judgment  rendered  on  a  <daim  filed  against 
an  estate,  but  the  vi(datlon  of  this  InhlUtion 
does  not  justify  the  reversal  of  the  judgment 
Counsel  for  plaintiff  In  error  concede  that  the 
attention  of  the  trial  court  was  not  called  to 
this  matter,  and  we  shall  therefore  amend 
the  Jndgm^t  by  striking  the  part  awarding 
the  execution. 

It  appears  to  us  tbe  other  errors  assigned 
are  clearly  without  merit,  or  were  considered 
and  determined  adverse  to  the  contoation  on 
behalf  of  the  estate  when  the  case  was  here 
before.  We  are  satisfied  from  the  record,  as 
a  whole,  that  dfdmant  Is  entitled  to  the  sum 
awarded  by  the  Jury,  and,  even  if  the  record 
is  not  free  from  error,  it  Is  manifest  the  es- 
tate was  not  thereby  prejudiced,  and  that  to 
further  litigate  conid  not  possibly  result  in 
a  Judgment  more  favorable  to  the  estate  than 
the  one  rendered. 

The  Judgment  of  the  district  court,  as 
amended,  Is  affirmed. 

Judgment  affirmed. 

MUSSEB,  J.,  not  participating 


PHIPFS  et  bL  T.  GITT  AND  OOtTNTT  OF 

DENVB9B.   (No.  68860 
(Supreme  Court  of  Colorado.    May  4i,  1914.) 

1.  MUNICIPAX.  COBPOBATIONB  (I  WO*)— PUB- 
ZJO  IlCFBOVEHBNTS— SpECIAZ.  ABBESSMXITTS— 

Revision  bt  Coubt. 

Bev.  St  1908,  §  6583,  provides  that  when 
the  commissioners  authorized  to  apportion  as- 
seasmenta  upon  property  benefited  oy  a  pablic 
improvement  have  made  such  assessments,  the; 
shall  make  return  thereof  in  vrlting  to  the 
court.  Section  6C94  provides  that  any  person 
Interested  may  file  objections  to  the  report. 
Section  6696  provides,  upon  demand,  for  Jurv 
trials,  etc.  Sectioa  6596  that  the  trial  shaU 
be  conducted  as  other  civil  actions,  etc  Sec- 
tion 6S97  that  tbe  court  may,  at  any  time  be- 
fore final  jadgment  for  good  cause  shown, 


COUNTY  OF  DENVBB  797 


chaojc^  annul,  or  confirm  the  report  of  the  com- 
missioners, or  may  order  a  new  appraisement 
and  assessment  U^d,  that  these  sections  should 
be  constmed  together  and  effect  given  to  all,  and 
hence  upon  objections  being  liied  to  a  report 
raising  the  questions  as  to  the  lands  benefited 
and  the  amount  of  tbe  asseasments,  the  court 
has  the  right  and  it  is  its  duty,  there  being  no 
demand  for  a  jury,  to  pass  uptm  such  <)bjec- 
tioQS,  and  may  alter  or  annul  such  assessment 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations^  Cent  Dig.  |  1177:  Dec  Dig.  f 
606.»3 

2.  MUNICIPAI.  COBPOBATIORS  (t  tS06*)— PUB- 
UO  lUPBOVBMBHTS— S»GUI.  ASBBSSHBHTS— 

BSVIBION  BY  COUBT. 

Bev.  St.  1908,  S  6592,  provides  .that,  in  the 
opening  of  an  alley,  tbe  benefits  shall  be  paid 
by  the  owners  of  the  property  in  the  block 
abutting  on  tbe  proposed  alley.  CommisidoneTs 
appointed  to  assess  such  benefits  did  not  assess 
the  four  corner  lots.  Held,  that,  as  the  com- 
missioners acted  under  a  misapprehension  of  tbe 
law,  the  conrt  conld  no^fy  ta^  report  so  aa 
to  assess  such  lots. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CoiQorations,  Gent  Dig.  |  1177;  Dec  Dig.  I 
506.*3 

8.  Municipal  Cobpobations  (I  BOl*)— Pub- 
lic Ihfbovbhbnts—Sfeclu.  AsssasMENTS— 
Rbvision  bt  Coubt. 

The  commisdoners  appointed  to  assess  ben- 
efits for  the  opening  of  an  alley  did  not  assess 
tbe  outside  corner  lots  of  the  block,  but  assessed 
all  the  benefits  to  tbe  inside  owners.  Such  in< 
side  owners  filed  objections  to  the  report.  Held, 
that  though  the  owners  of  the  corner  lots  filed 
no  objections  to  the  report  the  court  bad  Juris- 
diction to  consider  the  asseasments  as  to  soc^ 
lot^  as  the  objections  filed  by  Oie  inside  owners 
went  to  the  whole  report. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1173;  Dec  Dig.  8 
501.'] 

4.  Municipal  CoBPOBATions  (i  466*)— Pub*- 
uc  IvrsovKinKTs— Special  AssBssiaHTS— 
Appobtioituent  of  Benehts. 

Rev.  St  1908.  f  6592,  providing  that,  in 
the  opening  of  an  alley,  the  benefits  shall  be  paid 
by  this  owners  of  the  property  abattlog  the  pro- 
posed alley,  Is  not  nnoonstltotional  as  impos- 
ing assessments  out  of  proiwrtlon  to  the  possi- 
ble benefits,  since  under  the  statute,  the  assess- 
ments must  be  apportioned  among  the  several 
owners  in  tbe  ratio  that  each  is  specially  bene- 
fited. 

[Ed.  Note,— For  other  eases,  see  Munldpal 
Corporations,  Cent  Dig.  |  1109;  Dec.  Dig.  { 
46e.'] 

6.  Municipal  CoBfOBATioNS  (S  466*)— Pub- 
lic Iupbovbhbnts — Sfbcxal  Absesshenis. 
While  Dtider  Bev.  St  1908,  S  6592.  provid- 
ing that,  in  tbe  opening  of  en  alley,  the  bene- 
fits shall  be  paid  by  the  owners  of  the  property 
abutting  on  such  alley,  and  each  lot  should  be 
assessed,  tbey  should  not  be  all  assessed  equal- 
ly, but  according  to  the  special  benefits  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  11()9;  Dec  Dig.  | 
466.*] 

Ed  Banc  Appeal  from  District  0>urt,  City 
and  County  of  Denver;  QneHej  W.  Wfalt- 
ford.  Judge. 

Proceedings  by  tbe  City  and  County  of 
Denver  to  condemn  land  for  a  proposed  al- 
ley. Prom  an  order  of  the  court  sustaining 
certain  exceptions  to  the  report  of  the  com- 
missioners, Maria  A.  Fb^ips  and  othws  ap- 
peaL  Beversed. 


*Fw  otber  coses  see  tune  tople  and  wctlon  NUMBER  Id  Dec  Dl|,  a  Am.  Die.  Key-No.  Series  A  tL9^t,ln<ivKt» 

Digitized  by 


798 


140  PAdFIO  BBPOBTBB 


Edward  L.  Sbannon  and  Bobert  OlTen,) 
both  of  Denver,  tor  appellants.   I.  K  Ste- 
YeoB,  J.  A.  Maish,  G.      Laztord,  and  A.  T.  j 
Monaon,  all  of  DenTer,  tor  appellee. 

HILL,  J.  TbSs  action  waa  by  the  dty  and 
counQr  of  Denver  to  acgolre,  by  il£ht  of  em- 
inent domain,  a  tra<t  of  land  for  an  alley  | 
16  feet  Id  width  off  of  Qie  rear  ends  of  the  i 
two  rows  of  lots  situate  betweoi  Broadway : 
and  I4n<N>hi  streets  and  Tentib  and  BleTOnth 
avenoes,  in  the  dty  and  coanty  of  Denver; 
also,  to  have  the  special  benefits  assessed  to 
the  abutting  ownora,  ete.  The  appelant 
Phlpps  owns  the  comer  at  Eleventh  and 
Lincoln,  belne  48  teet  facing  on  Lliuioln,  and  | 
1S3  feet  along  Elevaith  avenue.  The  appel- 1 
lant  Dean  owns  the  comer  at  Blevoitlk  andj 
Broadway,  being  4S  feet  facing  on  Broad- 
way, and  138  feet  along  Eleventh  avenue. 
The  appellant  Hlnkley  owns  the  comer  at 
TCTth  and  Lincoln,  being  110  feet  facing  on 
Lincoln,  by  183  feet  deep  along  Tenth  ave- ' 
nne.  The  commission  appointed  for  the  par- ; 
pose  assessed  the  damages  for  each  tract 
taken  at  a  specified  sum.  It  found  that  no  , 
damage  would  result  to  any  remaining  prop- 1 
erty  by  reason  of  the  taking.  It  also  found  | 
that  certain  laud  In  the  block  would  be  spe- 
cially benefited  by  the  opening  of  the  alley, 
and  assessed  against  these  owners  the  total 
amount  of  the  damages  awarded  by  reason- 
of  the  taking.  The  assessments  as  benefits 
were  against  the  owners  of  all  the  land 
remaining  In  the  block  abutting  on  the  pro- 
posed alley,  except  that  portion  of  each  cor- 
ner 43  feet  wide  facing  on  the  proposed  al- 
ley. There  was  no  assessment  by  the  com- 
mission as  benefits  against  any  of  the  four 
comers  of  this  depth.  Certain  landowners 
filed  objections  to  this  report,  protesting 
against  the  benefits  assessed  against  them, 
to  the  amount  awarded  for  the  land  taken, 
and  to  the  report  as  a  whole,  alleging  that 
the  awards  tor  the  land  to  be  taken  and  the 
benefits  had  not  been  calculated  upon  ac- 
tual value  and  benefits,  but  had  been  math- 
ematically adjusted  so  that  those  alleged  to 
have  been  more  damaged  than  benefited  must 
be  paid  by  those  alleged  to  have  been  more 
benefited  than  damaged,  and  that  It  appears 
from  the  report  that  the  object  sought  to 
be  consummated  was  to  compel  certain  land- 
owners owning  the  inside  portion  of  the 
block  to  pay  the  owners  of  the  outside  por- 
tions any  excess  in  value  over  benefits  which  I 
tbe  commission  concluded  to  allow.  Default 
was  entered  against  certain  respondent  land- 
owners who  failed  to  appear.  Thereafter  the 
court  heard  evidence  pertaining  to  the  objec- 
tions, sustained  some,  rejected  some,  made 
certain  findings  of  fact,  and  amended  the  re- 
port of  the  commission  by  decreasing  the  as- 
sessment of  benefite  against  the  inside  lots, 
and  assessed  as  special  benefits  against  the 
comers  owned  by  Dean,  Phlpps,  and  Hlnk- 
ley the  same  amount  per  lineal  foot  facing 


on  the  alley  as  against  the  other  abntttng 
owners  In  the  blodc.  This  made  the  aotcSal 
ben^ts  to  each  tract  the  same  amomit  u 
the  damagea  for  the  portion  tak«i.  Decree 
waa  entered  accordingly,  from  which  tlWBe 
appdlants  have  appealed. 

Numejwns  errors  are  assigned;  many  need 
not  Ae  considered,  as  they  pertain  to  the 
lands  ot  owners  who  are  not  comidainliift 
and  whidi  alleged  errors  in  no  niannn-  af- 
fect the  zlf^ts  of  these  (Oaimants. 

It  is  claimed  that  the  court  is  not  dotted 
with  authorl^  to  hear  and  deteradne  Oa 
Issues  raised  by  the  objectixrs  pertatadng  to 
the  amount  of  damagea  awarded  or  ben^ts 
assessed;  that  such  questions  must  be  deter- 
mined  by  the  commission,  or,  U  deelted,  by 
objectors,  by  a  Jury.  Tbe  first  pOTtlon  ot 
this  contention  Is  not  before  us.  The  record 
dlsdoses  that  tbe  damages  for  the  land  tak- 
en were  flzed  by  the  commission;  that  no  ob- 
jections were  made  Uiereto,  and  that  this 
portion  of  tiw  report  was  approved  by  the 
court  The  commission  also  found  and  re- 
ported that  no  damage  would  resolt  to  any 
remaining  property  by  reason  of  the  tak- 
ing. There  was  no  objection  to  this  finding, 
which  was  likewise  approved.  Section  15  of 
article  2  of  our  Constitution  provides:  "That 
private  property  shall  not  be  taken  or  damag- 
ed, (or  public  or  private  use,  without  Just 
compensation.  Such  compensation  shall  be 
ascertained  by  a  board  of  commlsstoners,  of 
not  less  than  three  freeholders,  or  by  a  Jury, 
when  required  by  the  owner  of  the  property, 
in  such  manner  as  may  be  prescribed 
law."  In  Tripp  v.  Overocker,  7  Colo.  72,  1 
Pac.  695,  It  was  held  that  this  requlremoit 
of  the  Constitution  is  imperative.  We  bare 
no  crtttdsm  to  offer  pertaining  to  this  hold- 
ing. It  is  sufficient  to  call  attention  that 
both  of  these  facts  were  determined  by  s 
commission ;  that  no  objections  were  made 
thereto,  and  that  their  action  in  this  respect 
was  approved  by  the  court. 

It  is  next  claimed  that  section  6692,  Re- 
vised Statutes  1908,  violates  sectton  15.  ar- 
ticle 2,  of  the  Constitution.  It  Is  urged  that 
because  tbe  assessment  of  t>enefits  authois 
Ized  by  this  section  are  fixed  at  a  similar 
amount  as  the  damages  assessed  for  tbe  laud 
taken,  the  appellants  receive  nothing  for 
the  land  taken.  While  it  Is  true  that  this 
section  fixes  the  territory  which  is  to  be  held 
as  being  specially  benefited  by  the  opening  of 
an  alley,  and  provides  that  tbe  cost  of  tbe 
improvement  shall  be  assessed  to  tbe  own- 
ers thereof,  for  reasons  hereafter  stated,  It 
does  not  necessarily  follow  that  tbe  benefits 
to  each  owner  are  to  be  fixed  at  a  similar 
amount  as  the  damages  assessed  tor  the 
land  taken;  that  depends  upon  whether  they 
are  the  same  when  they  are  both  fixed  in 
the  manner  provided  by  law.  This  qnestlon 
of  an  Improvement  district  was  xiuder  con- 
sideraUon  in  Alexander  v.  Dmver,  61  OAo. 
140,  lie  Pac.  342.  It  was  decided  advenely 
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to  antdlantf  cmtentton.  For  Hie  leuom 
In  tlw  oiibii«k  stated.  It  1b  nnneceMftrr  to 
reiterate  them  here. 

[11  It  la  conceded  that  the  aMCMTPcnf  of 
benefits  against  the  remainder  of  the  lands 
of  the  appeHants  occasioned  by  the  open- 
ing of  the  alley  was  by  the  court,  and  that 
In  this  nvect  the  eomt  enlAised  tlie  dis- 
trict which  the  coimntssioB  found  would  be 
benefited.  The  right  of  the  eonrt  to  do  eith- 
er is  (diallensed.  The  case  of  Jones  t.  Town 
of  Lake  View.  ieiU].«6S,8SN.  lB.e8S,and 
other  lUlnoia  cases  are  rtiled  upon  to  support 
this  oontentlMi.  This  case  holds  that  the  snb- 
Ject  of  what  land  riumld  or  should  not  be  as- 
sessed twBeflts  Is  not  a  question  for  a  Jniy; 
bnt,  in  eonun«iitlng  upm  this  quMtion,  at 
page  681  of  IKL  OL,  at  paie  68S  of  88  N.  BL. 
the  court  said:  "It  is  unavoidable,  under 
the  aystem  pmscrihed  the  Legislature, 
that  a  vecy  laiiie  dlacrMton  la  oonunltted  to 
the  commissioners  authorised  to  apportUm  the 
assessment  upon  the  the  property  benefited. 
This  discretionary  power  they  exercise  In 
determining  not  only  what  the  boieflta  to 
the  propertr  affected  are,  but  also  In  deter- 
mining what  pnqperty  is  benefited  by  Qte 
proposed  local  ImproTemCTt  The  exerdae  of 
the  power  to  determine  what  i»operty  abaU, 
or  shall  not,  be  Indaded  In  the  assessment  is 
not  made  ttie  snUect  of  rerisw  by  trial  by 
}ury.  Hie  court  may  undoubtedly  supetrlse, 
upon  proper  <^ijaction,  the  exerdae  of  the 
power  by  the  commlaatoners,  and,  Indeed,  as 
we  bare  already  aeen  (section  33,  art  9,  c. 
2^  B,  S.),  Ilie  court  la  given  power,  at  any 
time  before  final  judgment  to  modU^,  al- 
ter, change,  and  annul  or  recast  any  assess- 
ment  and  to  take  all  such  proceed!]^  and 
make  all  such  orders  as  may  be  neoessa^  to 
make  a  true  and  Just  aaaesement  according 
to  the  principles  of  the  act  And  In  caeea 
of  fraud,  corruption,  oppression,  or  depar- 
ture from  the  principles  governing  in  like  cas- 
es, It  would  be  the  duty  of  the  conrt  to  set  it 
adde^  or  to  cause  the  same  to  be  so  changed 
as  to  make  a  Just  and  true  assessment 
This,  however.  Is  to  the  court,  and  with 
whliji  the  Jury  have  nothing  to  do." 

We  think  like  powers  as  stated  by  the 
Illlnola  court  were  intended  to  be  vested  in 
our  district  courts.  Section  6693,  R.  S.,  pro- 
vides that  when  the  commissioners  shall 
have  viewed  the  property  and  assessed  the 
value,  damages,  and  benefits,  they  shall  make 
return  of  such  assessments.  In  writing  to 
the  court,  etc,  giving  certain  notices  to 
owners,  etc.  Section  6504  provides  that  any 
person  Interested  In  any  r^l  estate  to  be  af- 
fected by  such  assessment  of  value,  damages, 
or  benefits  may  appear  within  a  time  to  be 
fixed  by  the  court,  etc.,  and  file  objections  to 
the  report.  Section  6595  provides  upon 
demand  for  jury  trials,  etc.  Section  6596, 
that  the  trial  shall  be  conducted  In  like 
manner  as  In  other  civil  actions,  etc.  Sec- 
tion 6587  provides  that  the  court,  before 
which  any  such  proceeding  may  be  pending. 


may,  at  any  time  b^re  final  Judgment  for 
good  cause  shown,  modify,  alter,  change,  an- 
nul or  coi^rm  the  report  of  the  commlaaion- 
em  or  may  order  a  new  aivraiaement  and 
aaaeaament  aa  to  any  or  all  of  the  real  estate 
thereby  affected  by  the  aame  commiadon 
or  another.  These  sections  must  be  con- 
strued together,  and,  when  thus  done,  and 
eflCect  is  given  to  all  of  Oiem,  we  are  of  o^n- 
ion  that  our  district  courts  are  possessed 
with  like  authority  aa  that  pointed  out  by 
the  Illinois  court,  and  when  the  Leglrtatnre, 
as  in  this  case,  has  fixed  the  boundaries  of 
the  district,  the  court  has  the  right,  and 
should  amend  the  report  of  the  oommJaalou 
to  comply  therewith,  or  refer  it  to  that  or 
another  commission  for  that  purpose.  Other 
Illinois  cases,  and  those  from  other  atatea 
whl<A  pertain  to  Inqirovemeut  districts  creat- 
ed by  boards  of  public  works,  park  conunia-  . 
sion^  or  oouncila  of  dttei;  etc,  are  not  in 
pAbit  In  such  eases  those  boards  or  the 
city  council  awrovlug  their  action,  became 
a  quasi  court  for  the  purpose  of  determining 
these  questions.  There  are  usually  certain 
reatricttona  idaced  upon  them  by  the  action 
of  a  certain  per  cent  of  the  property  own- 
ers by  appeal  to  the  court,  etc 

In  the  caae  at  bar  objecttoua  were  filed 
to  the  report  of  the  commission.  They  in- 
clude the  questloa  of  the  landa  benefited 
by  the  hnprovement  and  the  amounts  to  be 
assessed  therefor.  Ko  demand  was  made  for 
a  Jury  trial.  Under  such  circumstances  it 
la  the  duty  of  the  court  to  consider  and  pass 
upon  all  the  queatione  covered  by  the  objec- 
tions. Whether  It  waa  .Justified  In  modifying, 
altering  or  changing  the  report  of  the  com- 
mlaalon  as  authorized  by  section  6597,  supra, 
la  another  question  that  could  only  be  deter- 
mined when  the  objectlona  to  the  report  filed 
for  this  purpose  were  considered. 

[2]  Many  authorities  are  dted  aa  to  the 
effect  of  Uie  report  of  auch  a  commlaalon 
when  objectlona  are  filed  thereto,  ttie  weight 
to  be  given  it  as  evidence,  and  what  facta 
must  be  disclosed  before  the  court  la  Justified 
In  setting  it  aside,  but  they  all  agree  that  In 
case  the  commlsslonera  have  acted  under  a 
misapprehension  of  the  law,  the  court  is  Jus- 
tified in  changing  their  report  to  comply 
therewith.  Section  6592,  R.  S.,  provides  "that,. 
In  the  opening  of  an  alley,  the  benefits  shall 
be  paid  by  the  owners  of  the  property  In 
said  block  abutting  on  the  proposed  alley." 
The  report  of  the  commission  is  in  conflict 
with  this  section,  inasmuch  as  it  failed  to  as- 
sess any  benefits  against  the  four  corners  of 
this  block  43  feet  In  depth,  where  they  face 
this  alley.  If  this  act  -  is  constitutional 
(which  is  challenged  and  will  be  considered 
later),  it  Is  self-evident  that  the  court  was 
Justified  in  changing  the  report  of  the  com- 
mission In  this  respect  P.  &  A.  V.  R.  Co.  v. 
Rudd,  5  Colo,  270;  State  v.  District  Court, 
80  Minn.  293,  88  N.  W.  183 ;  Jones  v.  Town  of 
Lake  View,  161  111.  663,  38  N.  E.  688;  Tlrginia. 
&  Truckee  R.  Co.  v.  John  Henry,  8  Nev.  165 ;. 
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IS  Cyc  906;  In  le  Brooklyn  EL  R.  Co.,  80 
Unn.  8S5,  80  N.  7.  Supp.  131 ;  In  le  Ohapln, 
84  Hun,  490,  32  N.  X.  Supp.  361. 

[S]  We  cannot  sgree  with  counsel  for  ap- 
pellants tbat  because  they  filed  no  objections 
to  the  report  of  the  commission,  the  court 
was  without  Jurisdiction  to  consider  the  ques- 
tion of  benefits  to  their  lands  adjoining  the 
proposed  alley.  The  objections  filed  to  the 
report  by  other  landowners,  In  addition  to  the 
question  of  the  damages  for  th^  land  tab^n, 
and  the  special  benefits  to  the  residue  and 
other  matters,  were  directed  against  the  en- 
tire T^KVt  and  specially  covered  the  question 
of  benefits  to  the  lands  of  the  appdlants. 
The  fifth  objection,  among  other  things,  in- 
cluded the  allegation' tiiat  it  dearly  ai^eared 
firom  the  report  and  award  that  the  purpose 
and  object  sought  to  be  consummated  was  to 
compel  the  owners  of  inside  portions  at  the 
block  to  pay  Qie  owners  of  outilde  porUcms 
any  excess  In  valQe  aver  benefits  whidi  the 
commission  concluded  to  allow.  Tbia  It  was 
alleged  was  unlawful,  eta  It  was  fnrtlier  al- 
leged  that  this  metiiod  was  not  calculated  up- 
on actual  values  and  benefits,  but  was  thus 
mathematically  adjusted  so  that  those  alleg- 
ed to  bare  been  more  damaged  than  braefited 
must  be  paid  by  those  alleged  to  bare  been 
more  boiefited  than  damaged.  The  record 
discloses  that  appellants  were  notified  of  the 
objections,  and  appeared,  cross-examined 
witnesses,  had  their  own  witnesses  sworn, 
examined,  and  tried  the  very  questions  which 
tliey  now  say  the  court  had  no  right  to  go 
into.  We  are  of  opinion  that  the  proceedings 
were  suffldeutly  regular,  iucludlug  the  ob- 
jections to  vest  the  court  with  Jurisdiction  to 
go  Into  these  questions,  and  that  the  appel- 
lants ought  not  now  be  heard  to  complain 
concemlDg  thrfr  consideration.  Scheerer  ft 
Co.  V.  Hntton,  7  Cal.  App.  524,  94  Pac.  849. 

[4]  It  is  claimed  that  section  6592,  B.  S., 
in  so  far  as  it  provides  that  benefits  shall  be 
assessed  only  against  owners  of  property 
abutting  on  the  proposed  alley,  is  unconstitu- 
tional, for  the  reason  that  no  ojie's  property 
shall  be  assessed  for  more  than  its  share  of 
benefits  arising  from  any  public  Improvement. 
With  this  principle  we  agree,  but  it  Is  for 
some  tribunal  to  determine  the  benefits  as 
well  as  the  district  to  be  benefited.  It  is 
claimed  that  if  the  opening  of  this  alley  Is  a 
public  Improvement  for  public  use  and  of 
public  benefit,  there  must  be  benefits  ac- 
cruing to  the  city  at  large;  otherwise  that 
the  opening  of  the  alley  could  not  be  consid- 
ered a  public  improvement,  nor  this  proceed- 
ing maintained;  that  as  the  benefits  should 
be  assessed  wherever  benefits  are  received, 
the  city  at  large  receives  benefits  from  any 
public  improvement,  and  should  pay  Its  share 
therefor.  It  is  claimed  that  there  is  no  more 
reason  why  the  abutting  property  owners 
should  pay  for  the  opening  of  an  alley  than 
that  the  abutting  property  owners  only 
»bouId  pay  for  the  opening  of  a  street;  tbat 


both  are  public  improremaats,  and  both  in- 
volve the  condemnation  of  private  land  for 
public  use;  that  inasmuch  as  in  the  ofieniag 
of  a  street  the  commissioners  are  authorised 
to  assess  against  the  ctty  tlie  amount  of  bene- 
fits to  the  public  generally,  and  tile  ranainder 
against  ttie  owner  or  owners  of  prt^ierty  spe- 
cially benefited,  there  is  no  reastm  why  snch 
limitation  and  restriction  abould  be  placed 
upon  the  opening  of  any  alley  as  provided  in 
this  sectiMi,  for  wlildi  reason  It  requires  an 
unjust  aasesgmait,  for  U  the  city  be  prohib- 
ited, as  the  statute  provides,  from  paying  Its 
share  of  the  braeflts  to  tiie  public  csnsfmlly. 
It  follows  that  tbe  abnttLng  property  owneis 
are  required  to  mate  up  ttda  amount  by  sub- 
mtttii^  to  a  larger  asseesment  than  la  ]nop«^ 
ly  their  share,  and  that  In  this  reject  It 
violates  section  IS  of  article  2  of  the  Oonstl- 
tutlon-  If  this  line  of  reasoning  were  con- 
trolling, It  could  be  anawerad  by  calling  at- 
tention to  tbe  fact  tbat  eondltlons  pertalnlnc 
to  tbe  use  of  a  public  street  and  an  alley  are 
not  altogetha  tlie  same.  Generally  ^eak- 
tag,  an  all^  Is  primarily  for  the  use  and 
ben^  of  the  owaem  of  the  lots  abutting 
thereon,  and  for  which  reason,  as  well  as  its 
locatioo.  Is  not  of  the  aame  benefit  to  the 
pnbUc  genarally  as  Is  a  street  Paul  t.  Cl^ 
of  Detroit,  82  Uich.  lOS;  28  Cyc.  888  ;  2 
Gye.  188 ;  Face  t.  Ionia,  80  Mich.  104,  51  N. 
W.  184;  Bagley  t.  People.  43  HlCh.  856.  5  N. 
W.  415.  88  Am.  Bep.  102;  Beecfaer  v.  People^ 
88  Mich.  289, 81  Am.  WLep.  816w 

Tbe  authorities  dted  tbe  appellanis. 
pertaining  to  thdr  damagee  for  the  land  tak- 
en and  the  right  to  assess  or  tax  the  res- 
idue a  certain  amount  as  benefits  to  pay  for 
the  impxovemaits,  were  evidently  considered 
in  Alexander  v.  Denver,  51  Colo.  140,  116 
Pac.  842,  where  we  recognized  there  was 
some  conflict  of  authority  upon  this  ques- 
tion. The  district  to  be  benefited  by  a  public 
improvement  is  always  a  question  of  opinion, 
and  its  boundaries  to  some  extent  must  be 
arbitrarily  fixed.  It  is  for  some  tribunal  to 
draw  the  line.  In  Londoner  v.  Denver,  52 
Colo.  15,  119  Pac.  166,  we  held  that  a  park 
is  a  special  benefit  to  the  locality  where  it  is 
established,  and  that  its  costs  to  the  extent 
of  the  benefit  may  be  assessed  against  the 
property  specially  benefited,  and  in  such  case, 
where  a  district  has  been  r^larly  establish- 
ed and  held  to  be  specially  benefited,  that 
the  only  constitutional  right  of  the  property 
bolder  is  to  be  heard  upon  the  apportionment 
of  the  tax.  In  Spencer  v.  Merchant,  100 
N.  Y.  585.  3  N.  E.  682,  affirmed  by  the  Su- 
preme Court  of  the  United  States  in  125  U. 
S.  345,  8  Sup.  Ct.  921,  31  U  Ed.  763,  it  was 
said:  "The  Legislature  may  commit  the  as- 
certainment of  the  sum  to  be  raised  and  of 
the  benefited  district  to  commissioners,  bat 
it  is  not  bound  to  do  so,  and  may  settle  both 
questions  for  Itself."  Our  Legislature  In  Its 
wisdom  has  seen  fit  to  fix  the  boundaries  of 
the  district  as  being  spedally  benefited  by 
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tbe  opmliic  of  an  all^,  by  j/tovUiiDg  that 
the  boaeflts  shall  be  paid  by  the  ownera  of 
the  property  In  the  block  abutting  on  the 
proposed  all^.  In  the  fixing  of  this  amount, 
thLj  proTlso,  as  stated  elsewhere  in  the  sec- 
tion, must  be  construed  to  mean  that  it  shall 
be  apportioned  among  the  several  owners  in 
the  ratio  that  each  is  specially  benefited  upon 
account  of  the  improvement,  and  when  this 
is  done  we  are  not  convinced  that,  either  by 
mi^ke  or  Intmtion,  the  legislature  has  im- 
posed a  contxUintion  munnwrted  by  any 
public  boDeflt,  or  oot  of  all  proportion  to  the 
posd.bie  teneflt  In  such  case,  with  the  above 
exertions,  it  is  for  the  Leslslatnre  to  de- 
termine, and  we  do  not  tUnk  the  act  vulnera- 
ble to  the  constitational  objectiim  urged. 
Alexander  v.  Dwver,  61  Colo.  140.  116  Fac 
342;  Lmdoner  t.  Denver,  52  Colo.  16,  119 
Pac.  166 ;  Hamiltoa  on  Special  Asseflsments,  | 
171 ;  Minor  t.  Sheriff,  48  La.  Ann.  887,  9 
South.  40;  Banman  r.  Bobs,  167  IT.  a  648, 17 
Sap.  Gt  969,  42  Ed.  270;  Hagar  v.  Rec- 
lamation District  No.  108,  lU  U.  S.  701.  4 
Sup.  Ct  668.  28  Bd  660;  Davidson  t.  New 
OrleaoB.  96  U.  &  97,  24  L  E».  616;  Provi- 
dence Bank  T.  BilUnss,  4  Pet  617.  7  L.  Od. 
939 ;  Froicfa  T.  Barber  Asphalt  Paving  COl.  181 
V.  S.  824.  81  Sup.  Ot  626,  4S  L.  Bd.  879. 

[S]  We  are  unable  to  aivrove  tliat  portiim 
of  the  decree  which  makes  the  assessment 
equal  against  all  the  owners  ot  pr<qiertieB 
abutting  (m  the  inrcq;wsed  alley,  r^rdless  of 
the  ditference  in  the  special  benefits  to  be  re- 
ceived. In  our  opinion  the  statute  is  not 
susceptible  of  ttils  construction,  and,  while 
the  section  means  that  tho  special  benefits 
shall  be  paid  by  the  owners  of  the  property 
In  the  block  abutting  on  the  proposed  alley, 
we  do  not  think  it  was  Intended  that  the 
special  benefits  to  be  derived  by  each  owner 
should  be  disregarded  in  fixing  toe  assess- 
ment; that  all  should  bear  some  portion  of 
the  burden  was  unquestionably  Intended,  but 
to  bold  that  the  owners  should  bear  the 
burden  equally  in  proportion  to  their  front- 
age wonld  be  to  disregard  the  question  of 
special  benefits  to  each  tract  If  thus  In- 
tended, it  would  relieve  the  commission  or 
court  from  making  an  assessment  upon  ac- 
count of  special  benefits,  as  It  would  simply 
be  a  matter  of  mathematical  calculation, 
which  is  certainly  not  authorized  by  the  sec- 
tion. If  It  thus  read,  It  would  tben  require  a 
consideration  of  the  constitutional  question 
so  ably  urged  by  attorneys  for  the  appellants 
involving  that  class  of  cases.  That  it  was 
never  thus  Intended  is  apparent,  not  only 
from  the  language  used,  but  the  extreme  in- 
justice It  might  work  In  certain  cases.  For 
Instance,  one  landowner  might  own  a  lot 
200  feet  In  depth,  with  a  frontage  upon  the 
alley  of  50  feet ;  another  might  own  a  lot  10 
feet  in  depth,  with  a  frontage  upon  the  al- 
ley of  20  feet  The  assessment  against  the 
one  might  be  fair  and  equitable,  In  proportion 
to  'the  amount  of  qpedal  heists  received, 
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yet  when  applied  to  the  other  might  be  great- 
ly in  excess  of  the  entire  value  of  the  residue 
of  the  property  owned  by  him.  This  prin- 
ciple, to  a  certain  extent,  applies  to  the  own- 
er of  a  corner  lot  who,  before  the  Improve- 
ment, has  access  to  his  property  from  two 
sides,  and  Is  usually  burdened  with  improve- 
ments therefor,  while  the  owner  of  an  inside 
lot  before  the  improvement  has  access  there- 
to only  from  its  front,  and  his  street  Improve- 
ments are  usually  limited  accordingly.  The 
inconvenience  to  the  ovraer  of  the  corner  for 
want  of  an  alley  upon  account  of  his  sur- 
roundings must  be  less  than  that  of  his  neigh- 
bor with  his  inside  lot;  for  the  same  reason 
the  alley  must,  of  necessity,  be  of  greater 
benefit  to  the  inside  lot  owner  than  to  his 
neighbor  on  ttie  comer. 

We  cannot  agree  that  the  evidence  sus- 
tains the  cfmdu^on  that  the  owner  of  the 
corner  lot  is  benefited  to  the  same  extent 
as  the  owner  of  the  Inside  lot  upon  account 
of  the  opening  of  the  alley.  That  the  owner 
of  the  comer  lot  is  braeflted  to  some  extent 
is  not  only  contemplated  by  the  statute,  which 
says  the  benefit  most  be  asBessed  gainst  all 
frontage,  etc,  but  we  think  must  be  conced- 
ed for  xeasons,  among  others,  that  It  gives 
him  access  to  ids  property  from  three  sides, 
and  the  very  fact  of  the  existence  of  an  al- 
ley In  a  block,  if  it  Is  ovmed  by  different  peor 
pie,  must,  to  a  certain  extent,  be  of  some 
benefit  to  the  owners  of  all  property  in  the 
block,  and  we  think  is  a  s^dal  benefit  to 
the  owner  of  lands  facing  thereon,  left  after 
tbat  for  the  improvement  is  taken.  These 
owners  the  statute  says  shall  be  assessed 
therefor.  Not  only  Is  thdr  lifnd  benefited  in 
tbe  way  of  Ingress  and  egress,  but  In  the 
quesUon  of  light,  air,  and  other  conveniences 
where  buildii^  are  constructed,  or  fbr  such 
prospective  use  in  case  they  are  vacant  We 
are  of  opinion  this  section  means  that  in  as- 
sessing these  benefits  all  these  matters  shall 
be  taken  into  consideration  with  a  view  of 
arriving,  as  nearly  as  possible,  at  a  correct 
apportionment  of  the  entire  amount  of  the 
cost  of  the  Improvement  between  the  several 
tracts  of  land  facing  thereon,  all  of  which 
are  spedally  benefited  thereby.  As  to  what 
this  apportionment  should  be  between  the 
owner  of  the  corner  lot  or  lots  and  his  neigh- 
bor In  the  center  of  the  block,  and  as  to 
where  the  line  or  lines  should  be  drawn  or 
distinction  made  as  tb  the  difference  In  the 
burden  to  be  home,  we  do  not  think  it  Is 
proper  for  us  to  now  determine.  That  a 
distinction  must  be  made  In  these  respects, 
and  the  line  or  lines  be  drawn  somewhere,  Is 
readily  apparent  In  order  that  a  just  and 
equitable  distribution  of  the  burden  be  made, 
but  that  can  only  be  done  when  evidence  Is 
taken  and  considered  for  that  purpose  under 
a  correct  conception  of  the  law. 

Inasmuch  as  tbe  commission  adopted  an 
erroneous  conclusion  one  way,  and  the  court 
likewise  went  to  the  extreme  the  other,  it 
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makes  It  Impossible  for  ua  to  accept  either, 
for  which  reason  the  JudgmeDt,  In  so  far  as 
It  affects  the  appellants  on  flie  question  of 
benefits,  is  reversed,  and  the  cause  remand- 
ed for  the  appointment  of  another  commis- 
sion and  for  a  new  trial  upon  that  question 
only  In  harmony  with  the  views  herein  ex- 
prrased. 
Reversed. 


LOUDEN  IKRIOATINO  CANAL  A  BE8BB- 
VOIB  CO.  et  at.  v.  TOWN  OP  BJJR- 
THOUD.  (No.  7864.) 
(Supreme  Court  of  Colorado.    Uay  4,  1814.) 

1.  JUDOUENT  (I  89*)  —  DBCBEB  —  FtNMHaS— 

Stipitlation, 

Where  a  decree  establishiDg  water  ri^hta 
followed  the  findings  of  the  referee,  it  was  im- 
material that  a  stipulation  for  the  entry  of  the 
decree  was  sot  signed  by  a  party  to  the  proceed- 
ins  with  due  notice. 

[Bid.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  i  147;  Dec  Dig.  {  8&.*} 

2.  Appeal  and  Ebbob  (i  223*)— Scope  of  Re- 
view—Questions Not  Raised  at  Tbiai.. 

Ad  objection  to  a  decree  establishing  water 
rights  not  presented  to  the  district  court  can- 
not be  urged  on  a  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1338-1342, 1344;  Dec.  Dig. 
fi  223.*] 

Appeal  from  District  Court,  Boulder  Coun- 
ty; Harry  P.  Gamble,  Judge. 

Proceedings  for  the  adjudication  of  priori- 
ties to  the  use  of  water  in  Water  District 
No.  4,  In  which  the  Town  of  Bertboud  filed  a 
statement  of  claim.  From  a  decree  adjudi- 
cating the  rights  of  the  parties,  the  Louden 
Irrigating  Canal  &  Reservoir  Company  and 
others  appeaL  Affirmed. 

L.  B.  Rhodes  and  N.  0.  Farnswortb,  both 
of  Ft  OoUlns,  and  John  H.  Simpson,  of  Love- 
land,  for  appellants.  Fred  W.  Stow,  of  Ft 
■ColUni^  P.  D.  Nelson,  of  Berthond,  and 
Homer  B.  StH>hen8,  of  Ft  Collins,  for  ap- 
pellee, 

SCOTT,  J.  In  1904  proceedings  were  In- 
stituted in  the  district  court  of  Boulder  coun- 
ty under  the  General  Adjudication  Statutes 
of  the  state  of  Colorado  for  the  purpose  (HE 
adjudicating  priorities  of  rights  to  the  use  of 
water  in  water  district  No.  4.  Afterward  the 
town  d  Bertboud,  the  appellee  herein,  filed 
Its  statement  of  claim  in  said  proc^lngs. 
The  court  appointed  T.  M.  Robinson  as  ref- 
eree to  take  testimony  generally  and  report 
his  findings  and  proposed  decree  to  the  dis- 
trict court 

The  referee  proceeded  to  take  testimony 
and  afterward  filed  his  findings  and  proposed 
decree.  Subsequently  the  dty  filed  a  supple- 
mental statement  On  the  4th  day  of  March, 
1907,  It  being  made  to  appear  to  the  court 
that  the  Big  line  Ditch  Company,  claimant 
of  an  irrigation  ditch,  had  not  received  no- 
tice of  the  pendency  of  the  proceeding  to 
adjudicate  the  priority  rights  of  said  ditch. 


and  desiring  to  offer  eridenoe  In  said  mattn 
to  establish  its  prioiitr  of  to  the  nse 
of  water  for  Its  said  ditch,  and  ilut  the  ref- 
feree  theretofore  appointed,  T.  M.  RoUnson, 
was  at  Qiat  time  a  nonresldait  <tf  the  state 
of  Colorado,  an  order  was  entexeA  to  re-rette 
the  case  to  Christian  A.  Bennett  aa  referee, 
to  hear  evidence,  and  to  report  his  findings 
in  the  entire  proceeding  botti  upcm  tbo  evi- 
dence theretofore  inodnced  and  to  be  produc- 
ed thereafter,  and  to  pn^Kise  any  addltioiial 
or  supplemental  decree  to  that  jooposed  by  i 
the  former  referee.  Referee  Bennett  report- 
ed his  findings  and  proposed  decree  to  the 
district  court  on  the  SOtb  day  of  April,  1900. 
Ttie  final  date  for  tlw  oonsldentimi  and 
hearing  upon  any  exceptions  and  objectloiu 
to  be  filed  to  sndi  referee's  repwt  was  set 
for  tlie  18th  day  of  Bfarch,  1912,  at  which 
time  all  parties  Interested  who  bad  filed  ex- 
ceptions and  objections  to  the  proposed  de- 
cree appeared  before  the  court  where  such 
exceptions  were  heard,  and  on  that  day  all 
such  exceptions  and  objections  were  over- 
ruled, and  a  decree  entered  by  the  dlMrict 
court  confirming  the  findings  and  proposed 
decree  of  Oie  lastnamed  reCsrefe  Tbe  eoort. 
In  the  decree  and  at  the  time,  fixed  the  Ist 
day  of  April,  1912,  as  the  date  and  time  for 
making  formal  ens^itionB  to  the  decree  en- 
tered by  the  court  on  the  said  18th  daj  of 
March,  1912. 

Hie  statement  of  the  dty  shows  that  it 
commenced  the  conBtruction  of  its  pipe  line 
November  1, 1886 ;  that  ttie  ^pe  line  derives 
its  supply  of  water  from  the  Big  ThompsoD 
creek,  through  the  Handy  ditch;  that  the 
water  is  conducted  through  said  ditch  aad 
a  lateral  thereof  into  a  reservoir,  and  frms 
thence  by  a  idpe  line  to  the  dty;  that  from 
April  to  S^tember  water  is  drawn  from  said 
reservoir  to  supply  the  dty ;  that  from  Sep- 
tember to  Mardi  in  each  year  water  Is  stored 
In  the  reservoir  and  conveyed  by  pipe  lloe 
to  Uie  main  p^  line,  and  through  which  it 
is  conveyed  to  the  dty ;  that  said  db'  has  an 
appropriation  for  filling  said  reservoir  of  nine 
cubic  feet  per  second  of  time  for  said  par- 
poses  through  said  pipe  line.  The  supple- 
mental statement  shows  an  oOargement  and 
extension  of  the  dty's  pipe  lines,  and  all^ 
that  its  system  of  waterworics,  indadlng 
reservoirs,  pipe  lines,  and  filter  lOant,  1b 
owned  by  the  dty.  and  prays  for  an  addltloo- 
al  finding  respecting  the  enlai^;ement,  and  for 
a  decree  awarding  it  the  priorities  and  ap- 
propriations necessary  for  the  use  and  eijor- 
ment  thereof. 

Prior  to  the  entering  of  the  said  decree,  all 
interested  parties  disclosed  by  the  record, 
and  Induding  the  appellants,  witti  the  ex- 
ception of  the  Big  Thompson  Ditch  ft  Mann- 
facturing  Company,  filed  thdr  Joint  stlpnls- 
tlon  and  agreement  that  the  decree  proposed 
by  the  referee  should  be  entered  as  the  de- 
cree of  the  court 

This  stipulation  was  filed  on  the  SOtb  da; 
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of  April,  1900,  and,  omitUng  tbe  slgnatorea, 
to  as  follows: 

"It  is  fnrtlier  stipulated  and  agreed  by  the 
town  oi  Bertbond  tbat  It  will,  on  or  before 
January  1,  1920,  build  and  construct^  from 
tbe  bead  of  the  present  pipe  line  to  a  con- 
renlent  point  on  the  Big  Thompson  river,  a 
pipe  line  or  water  main  of  Bufikdent  siEe  and 
strength  to  economically  carry  and  deliveE 
to  said  town  of  Berthond  such  water  as  Is 
necessary  to  supply  Its  needs  for  domestic 
and  municipal  purposes:  Provided,  however, 
tbat  the  failure  to  build  said  pipe  line  or  wa- 
ter main  shall  in  no  case  work  a  forfeiture 
or  In  any  vrlse  afCect  tbe  three  feet  of  water 
hertfnafter  decreed,  and  the  only  penalty 
to  attach  to  such  failure  shall  be  the  loss 
of  tbe  rl^t  to  use  tbe  six  feet  additional  wa- 
ter also  hereinafter  mentioned,  which  shall 
terminate  on  January  1, 1920. 

"It  is  further  stipulated  and  agreed  that 
the  case  now  pending  in  the  district  court  of 
Boulder  county  on  the  petition  of  tbe  town  of 
Berthoud  for  the  transfer  of  nine  cubic  feet 
of  water  from  priority  No.  1,  ditch  No.  1,  to 
the  headgate  of  the  Handy  ditch,  shall  be 
dismissed,  at  petitloner*a  costs,  upon  the  en- 
tering of  the  decree  as  herein  stipulated,  to 
wit." 

On  the  iBt  day  of  April,  1012,  the  date 
fixed  for  making  fbrmal  exc^ttiooa  to  tbe 
decree  theretofore  entered  in  the  said  pro- 
ceedings, tbe  appellants  herein,  appearing 
for  tbe  first  tbne,  filed  with  tbe  district  court 
certain  exceptions  and  protest  to  that  portion 
of  tbe  decree  concerning  tbe  right  and  ap- 
propriations of  tile  said  city. 

The  protest  and  exceptions  were  support- 
ed by  affidavits,  and,  In  so  far  as  Important 
to  consider,  are  as  follows: 

"That,  after  T.  M.  Bobinson,  as  refbree, 
bad  made  bla  r^mrt,  tbe  town  of  Berthond 
b^n  proceedlxw  in  tbe  district  court  of 
Bonlder  county  to  transfer  nine  cnMe  foet 
of  water  from  tbe  Big  Thompson  dlt<A  Na 
1,  which  bad  priority  No.  1,  on  the  Big 
Tbompeon  river  to  the  headgate  of  the  Handy 
dltcb,  to  be  used  by  tbe  town  of  Berthond  for 
tbe  poipose  of  operating  tto  waterworks; 
but  tbe  said  town  of  lierthond  made  no  fil- 
ing with  tbe  said  T.  M.  Bobinson  of.  such 
evidence  or  claim. 

"That  on  or  about  the  1st  day  of  June, 
1909,  and  while  said  transfor  suit  was  pend- 
iag,  and  while  Christian  A.  Bennett  was  act- 
ing as  referee  In  the  matter  of  priorities,  It 
was  represented  to  protestents  that  the  town 
of  Berthond  would  abandon  that  transfer 
snlt  and,  in  lien  of  Ita  rights  to  water  from 
tbe  B^  Thranpson  No.  1,  agree  to  the  follow- 
tuff  stipulation  [whiCh  stipulation  being  the 
same  as  above  set  out]. 

"That,  at  the  time  these  protestente  signed 
said  stipulation,  they  were  led  to  believe  the 
town  of  Berthond  was  the  owner  of  nine 
cubic  feet  of  water  of  appropriation  No.  1 
from  the  Big  Thf^mpson  river,  being  Big 
Xbompson  ditch  sio,  X,  And  this  was  tbe 


water  that  the  town  of  Berthoud  was  seek-  , 
log  to  transfer.  Tbat  these  protestente  sign- 
ed said  stipulation  believing  that  tbe  town  of 
Berthoud  was  the  owner  of  this  particular 
nine  feet  of  water. 

"That,  after  these  protestente  had  signed 
said  stipulation,  and  the  same  had  been  filed 
with  the  referee,  Bennett,  tbe  town  of  Bert- 
houd dismissed  ite  suit  to  transfer  the  said 
nine  feet  of  water  from  priority  No.  1,  Big 
Thompson  ditch  No.  1,  and  state  that  the 
town  of  Berthoud  was  not  ,the  owner  of  said 
nine  feet  of  water,  but  simply  bad  an  option 
thereon  to  purchase  from  one  Stevens,  and 
that,  after  it  had  secured  the  stipulation  t» 
be  filed  with  tbe  referee,  Bennett,  It  aban- 
doned Ite  option,  and  that  since  tbe  time  of 
the  abandonment  of  ite  option  the  town  has 
bad  no  approprlattcm  of  water,  or  owned  any 
appropriation  of  water,  except  the  appropria- 
tion set  out  in  the  stetement  of  claim  filed  by 
It  before  the  referee,  T.  M.  Bobinson. 

"That  tbe  decree  proposed  by  the  referee, 
Bennett  0>6lng  the  decree  which  was  after- 
wards signed  by  the  court),  has  no  founda- 
tion, in  fact  was  not  based  upon  any  appro- 
priation of  water  from  the  Big  Thompson 
river,  and  that  it  bad  no  other  basis  other 
than  Che  stipulation  above  set  out  That  there 
is  no  stetement  on  file  of  this  matter  up- 
on whliA  to  base  the  decree  as  it  applies  to 
the  town  of  Berthoud.  That  there  is  no  evl- 
dence  to  support  It  That  It  la  not  based 
upon  any  priority  or  a[^roprlatlon  made 
from  the  Big  Thompson  river,  either  by  the 
town  of  Bwthoud  nor  any  one  else,  to  which 
It  has  succeeded.  That  it  is  an  aroltrary 
and  unwarranted  decree,  having  no  founda- 
tion in  fact 

"That  this  court  has  no  Jurisdiction  to 
grant  any  sudi  Aecree.  That  it  cannotamend 
a  decree,  unless  it  is  based  on  some  actual 
appropriation  nude  from  the  river. 

"That  STsn  it  said  Btlpulation  bad  been 
obtained  properly,  and  In  good  foitb,  It 
would  not  have  conferred  upon  the  court  or 
the  reforee  any  JnrlsdicOon  to  make  such  a 
decree  antedating  all  priorities  from  ttie  Bis 
Thompson  rlnx.  That  same  wonld  be  a 
fraud  upon  all  ether  appropriators  and  a 
fraud  upon  the  state." 

^nie  decree  entered  by  ttie  court  upon  the 
stipulation  as  before  stated,  and  to  whicli 
these  exceptions  and  objectltHis  were  made,  1» 
as  follows:  "It  is  therefore  ordered,  adjudg- 
ed, and  decreed  by  the  court  tb^  the  town  of 
Berthoud  shall  have  the  perpetual  right  t» 
take  from  the  Big  Thompson  river  three  cu- 
bic feet  of  water  per  second  of  time  as  prior- 
ity No.  1  for  domestic  purposes  as  against 
all  of  the  users  of  water  from  said  river,  ex* 
cept  as  against  the  city  of  Loveland.  whSdk 
shall  have  equal  priority  with  said  town 
of  Bntboud  at  all  times  for  d<»nestlc  pur- 
poses,  to  be  temporarily  diverted  and  carried 
by  means  of  tbe  Handy  dltcb,  during  the  Irri- 
gation season  only,  until  a  pipe  line  shall  be 
oonstrw^ed  from  said  river  to  said  reservoir 
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•  and  terminus  of  the  present  itfpe  line  at  all 
seasons  of  die  year.  Until  salA  pipe  line  is 
GfSiatructed,  at  sucb  times  dnrix^  Uie  irriga- 
tion sMson  as  there  is  not  sofBclent  water  for 
tbe  needs  of  said  town  by  reason  of  loss 
from  se^^  and  evaporatlcHi  in  said  Handy 
ditch,  additional  water  not  exceeding  six  cu* 
bic  feet  per  second  of  time  may  be  temporari- 
ly diverted  into  said  Handy  ditch  When  re- 
quired, in  amount  sofBdent  to  snpi^  the 
needs  of  said  town,  and  no  more,  and  no  por- 
tion thereof  shall  be  taken  or  used  by  any 
other  water  consnmer  from  said  Handy  dltcb. 
After  January  1,  1^,  and  prior  thereto, 
If  said  i^pe  line  shall  be  ectended  to  said 
river,  the  right  to  use  said  additional  six 
cubic  feet  of  water  per  secbnd  of  time  afore- 
said shall  cease  and  determine.  And  tiiat  the 
proper  officers  eojoined  with  the  duty  of  dis- 
tribution of  water  In  said  water  district 
shall  at  all  times  be  governed  by  this  decree 
In  the  distribution-  of  water  to  said  tovm  of 
Berthoud." 

The  said  ezc^>tl(His  and  objections  were 
overmled  by  the  court,  and  from  which  ac> 
tlon  this  appeal  was  taken. 

Whether  the  appellants  or  any  of  them 
presented  obJectioDs  to  the  making  and  enter- 
ing of  the  proposed  decree  does  not  appear ; 
but  it  Is  not  suggested  that  they  did  not  have 
due  notice  thereof,  or  that  they  were  not  pres- 
ent, and  no  ex<:eptlon8  or  objections  appear 
to  have  been  made  or  preserved  at  the  time. 
Xor  Is  error  assigned  for  any  such  reason. 

Tbe  objections  and  exceptions  presented 
here,  and  the  overruling  of  which  is  here  as- 
signed as  error,  were  first  presented  on  the 
1st  day  of  April,  1912,  after  the  decree  had 
been  entered  on  the  ISth  day  of  March,  1912. 

[1)  The  stipulation  for  the  entering  of  the 
proposed  findings  and  decree  was  on  file 
with  the  court  for  about  three  years  before 
the  decree  was  entered.  It  can  make  no 
difference  that  the  appellant,  the  Big  Thomp- 
son Ditch  &  Manufacturing  Company,  did  not 
sign  the  stipulation,  for  it  was  a  party  to  the 
proceeding  with  due  notice. 

[2]  Beside,  the  record  nowhere  discloses 
that  this  party  has  any  rights  or  interests 
affected  by  the  decree.  Neither  does  the  rec- 
ord disclose  any  specific  injury  or  damage  to 
any  one  of  the  appellants  by  reason  of  the 
decree  In  favor  of  the  appellee,  nor  that  such 
question  was  presented  to  the  district  court 
for  determination,  nor  does  It  appear  that  the 
question  of  fraud  In  obtaining  signatures  to 
the  stipulation  was  made  an  issue  upon  tbe 
hearing.  Indeed  tbe  judgment  was  not  only 
entered  without  objection,  but  with  the  ex- 
press consent  of  two  of  the  three  parties  ap- 
pealing. 

Counsel  for  appellants  broadly  contend  that 
the  decree  la  not  warranted  by  any  statute  of 
the  state,  and  that  It  was  entirely  beyond  tbe 
power  and  Jurisdiction  of  the  court  to  enter 
It.   But  no  tangible  questions  in  this  regard 


were  presented  for  tike  consideration  of  the 

trial  court  nor  here. 

The  court,  in  that  part  of  Its  decree  not 
herein  quoted,  expressly  preserred  the  ri^ts 
of  all  parties  to  the  appropriaUoa  ud  use 
of  the  watev>-o£  One  stream  tor  inflation 
purposes  as  theretofore  adjudicated. 

The  exceptions  and  objections  so  presented 
after  the  decree  was  entered  are  based  upon 
the  alleged  mlMpiv^enrion  under  whiA 
the  stipulation  was  signed.  But  the  judg- 
ment most  tM  said  to  rest  primarily  upon 
the  flndtaigs  of  the  referee  and  not  upon  tbe 
sttpolatlfHi,  whidi  rnnst  be  bdd  to  be  no  aoie 
than  the  consent  of  pardea  to  tbe  entry  of 
such  Jndgmoit.  The  niii^wgiT  of  tbe  referee 
are  not  questioned  on  this  appeal,  and  there- 
fore cannot  be  disturbed  by  this  court  In  this 
proceeding: 

Counsel  contend  that  the  rtteree  and  tbe 
court  mem  to  have  proceeded  <m  the  theory 
that  appropriations  of  water  for-domestic  por- 
poees  made  at  any  period  takes  precedence 
over  aU  appn^vfationa  for  other  pniposes, 
and  assert  that  this  Is  not  the  law.  If  so,  it 
was  the  duty  of  aivdlants  to  have  raised  the 
qnesUon  before  Judgment  was  rendered,  and 
they  cannot  be  permitted  to  do  so  afterward. 

In  this  state  of  the  record  there  does  not 
appear  to  be  any  gueatton  fbr  tbe  determlna- 
titm  of  this  court  pn^erly  here  on  appeaL 

Judgment  Is  afflnoed. 

MtrSSEB.  a  J.,  and  GARBIGUES,  J., 
concur. 


liAND  V.  LANE.    (No.  8050.) 
(Supreme  Court  of  Colorado.    Hay  4,  1014.) 

1.  BiLM  AND  Notes  (S  209*)— Trassfeb. 

Independent  of  Rev.  St.  1908,  S  4512.  if  the 
rights  of  creditors  are  not  inndved.  a  note  mar 
be  transferred  by  way  of  gift  or  for  tsIik  , 
delivery  without  indorsement,  so  as  to  vest  at 
least  toe  transferrer's  title  in  the  transferee. 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Notes,  Cent.  Dig.  H  423,  42&-127,  487,  49S, 
501;. Dec.  Dig.  f  2».«] 

2.  Bitxs  AND  NoTXS  (I  523*)— TBANSTEH— Evi-  I 
nXNCE.  ' 

Evidence  held  to  show  a  parol  transfer  and 
delivery  of  notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
N^te^s^  Cent.  Dig.  H  1822-1^;  Dea  Dig.  i  : 

3.  EXECUTOBS  AND  ADMINIBTBATORS  (}  450*)-  ' 

Actions  Aoainst  Adhinistratoe— Scffi- 

ciENCT  OF  EvinancB. 

In  an  action  against  an  administratrix  bj 
an  heir  to  compel  defendant  to  turn  over  to 
plaintiff  one-hali  in  value  of  certain  notes  claim- 
ed to  belong  to  the  estate,  the  mortgages  secur- 
ing the  notes  on  which  were  written  assitni- 
mentB  of  the  mortgages  to  testator's  widow,  the  i 
administratrix,  were  admisBtble  to  ideotlfy  the 
notes  as  the  notes  which  were  tnusCerred  bj 
decedent. 

[Ed.  Note.— For  ottier  cases,  see  Bxecnhnt 

and  Administrators,  Gent.  IMg.  If  Ib&tt-ltitU: 
Dec.  Dig.  §  450.*] 
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4.  EviDBRCa  (8  B77%*)— EVIDBKCB  IS  Anoth- 
U  GOUBT. 

Tbe  testimony  of  a  defendant  administra- 
trix in  tbe  county  court  when  she  was  cited  and 
examined  under  Kev.  St  1908,  i  7253,  author- 
ising an  administrator  suBpected  of  aisposio^ 
of  money,  etc..  of  the  decedent  to  be  dted  and 
examined,  is  admissible  in  evidence  in  the  dis- 
trict court  under  section  7267,  as  amended  by 
Laws  1911,  p.  678,  providing  that,  when  defend- 
ant bad  preriondy  oeen  required  to  testify  an- 
der  the  provlsioiiB  of  sectioii  TSSB,  the  teatimony, 
■o  far  as  it  relates  to  the  estate  oonoeming 
which  a  snit  is  brou^t,  and  Is  Telerant,  may 
be  read  in  behalf  of  such  defendant. 

IE6.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  |  2410;  Vwt.  Dig.  |  577%.*] 

Error  to  Dlstiict  Court,  Fremont  County; 
Cbarles  A.  Wilkin,  Judge. 

Action  by  Luclle  Lane  against  Beolah 
I<&ne.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

A.  L.  Taylor,  of  Canon  City,  for  plaintiff 
in  error.  D.  W.  Rosa,  of  Oanon  Olty,  for 
defendant  In  error. 


MUSSEB,  C.  J.  The  plaintiff  in  error, 
daughter  of  H.  W.  Lane,  deceased,  brought 
an  action  in  tbe  district  court  agiilnst  the 
defendant  In  error,  who  is  the  widow  of  Mr. 
Lane  and  the  administratrix  of  his  estate. 
It  was  alleged  in  the  complaint  that  the 
widow  had  failed  and  refused  to  inventory 
certain  promissory  notes,  and  that  her  action 
In  that  behalf  was  an  effort  on  her  part  to 
convert  tbe  same  to  her  own  use.  It  was 
also  alleged  that  tbe  notes  belonged  to  tbe 
estate;  that  there  was  no  unsettled  debts 
against  It;  and  that  tbe  plaintiff  was  entitled 
to  a  half  Interest  in  tbe  notes  as  an  heir  of 
tbe  deceased.  The  prayer  was  that  the  de- 
fendant be  required  to  tarn  over  to  plaintiff 
one-half  in  value  of  the  notes,  and,  if  she 
foiled  to  do  so,  that  plaintiff  have  a  money 
Jndsment  against  the  defendant  for  the  one- 
half.  Several  defenses  were  set  up  in  the  an- 
swer, among  which  was  one  denying  that 
H.  W.  Lane  was  the  owner  of  the  notes  at 
the  time  of  his  death,  and  another  that  he 
had  assigned  and  transferred  the  notes  for  a 
valuable  consideration  to  the  defendant  be- 
fore bis  death.  The  court  found  that  Mr. 
Lane  did  not  own  the  notes  at  tbe  time  of 
bla  death.  It  appears  from  the  record  that 
the  defendant,  as  administratrix,  had  been 
dted  to  appear  before  tbe  county  court  In 
which  tbe  estate  was  In  process  of  adminis- 
tration, and  bad  appeared  and  submitted  to 
an  examination  touching  the  notes  in  con- 
troversy under  section  7253,  Rev.  St.  1908. 

[t]  It  does  not  appear  from  the  abstract 
what  the  result  of  tbe  matter  was  in  the 
county  court.  Tbe  jurisdiction  of  the  dis- 
trict court,  or  the  right  of  tbe  plaintiff  to 
bring  tbe  action  there.  Is  not  raised,  and  for 
that  reason  is  not  determined.  It  is  conced- 
ed tbat  there  was  no  written  assignment  of 
tbe  notes,  nor  aBslgnment  thereof  toy  Indorse- 


ment, but  there  was  evidence  to  show  that 
the  notes  were  payable  to  Mr.  Lane  and  were 
transferred  by  him  by  parol  assignment  and 
actual  delivery  to  tbe  defendant  about  two 
days  before  bis  death.  This  evidence  was 
not  contradicted  in  any  way,  and  it  waa 
ample  to  sustain  the  finding  of  the  court  that 
tbe  notes  were  not  owned  by  Mr.  Lane  at 
bis  death.  It  is  provided  in  section  4512, 
Bev.  St,  tha^  where  the  holder  of  such  an 
instrument  transfers  it  for  value  without  In- 
dorsement, tbe  transfer  vests  in  the  trans- 
feree such  title  as  the  transferrer  had.  In- 
dependent of  the  statute,  it  may  be  said, 
generally,  when  no*  right  of  a  creditor  Is  iu- 
ytdved  tbat  an  instrument  like  a  note  may 
be  transferred  as  a  donation  or  fOr  value 
by  delivery  without  indorsement  so  as  to 
vest  in  tbe  transferree  such  title,  at  least, 
as  the  transferrer  bad.  Conner  v.  Boot,  11 
Coio.  183,  17  Pac  773;  Gumoer  v.  Sowers, 
81  Colo.  IQi,  71  Pac.  U03;  Bromfleld  Bank 
V.  McKlnley,  63  Colo.  279.  126  Pac.  498 :  Da- 
vis V.  Johnson,  4  Colo.  App.  646,  86  Pac.  S87. 

[2]  It  appears  from  the  uncontradicted  evi- 
dence of  one  witness  that  he  was  called  in  to 
see  BIr.  Lane  two  days  before  tbe  latter's 
death.  Mr.  Lane  was  very  i^ck  and  in  bed. 
Four  envelopes,  each  containing  all  the  pa- 
pers pertaining  to  one  of  four  loans  made  by 
Mr.  Lane,  such  as  the  note  and  mortgage  se- 
curing it,  were  given  to  the  witness,  and  he 
was  informed  tbat  the  sick  man  wished  to 
transfer  them  to  bis  wif^  The  witness,  for 
the  purpose  of  making  the  transfer,  wrote 
on  eadi  mortgage  an  asslgnmoit  Otereoi  to 
tbe  wife,  and  Mr.  Lane  signed  this  written 
asslgnmoit  on  each  mortgage.  This  was 
done  to  canry  out  the  intent  of  the  sick  man 
to  transfer  all  of  the  papers  to  the  wife.  The 
assignments  were  put  in  evidence.  It  is 
claimed  tbat  tbis  was  error  because,  as  It  is 
said,  an  assignment  of  a  mortgage  does  not 
carry  with  It  the  note.  This  witness  gave 
BOffldent  testimony  to  show  a  parol  transfer 
of  the  notra  and  delivery  thereof.  He  was 
not  certain  that  the  particular  notes  mention- 
ed in  tbe  complaint,  and  which  were  also 
at  the  trial,  were  the  notes  that  be  saw  on 
tbe  day  tbe  transfer  was  made  and  wlilcta 
were  mentioned  in  the  mortgages;  but  the 
notes  mentioned  in  tbe  complaint,  which  were 
the  notes  shown  the  witness,  were  sndi  notes 
as  were  described  In  the  mortgages. 

[3]  The  mortgages,  on  which  were  written 
the  assignments,  were  admissible  for  the 
purpose  of  identifying  the  notes  mentioDed  in 
the  complaint  as  the  notes  tbat  were  trans- 
ferred by  the  deceased,  if  for  no  other  pur- 
pose. Besides  this,  tbe  witness  testified  that 
Mr.  Lane  desired  to  transfer  all  tbe  papers, 
notes,  mortgages,  abstracts,  and  Insurance 
policies  to  bis  wife,  and  the  witness  wrote 
'the  assignments  on  tbe  mortgages  in  order, 
as  he  said,  to  carry  out  that  dedre,  believing 
that  tbe  expressed  intent  of  the  sick  man 
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vould  be  tboa  accompUahed.  0^  trial  was 
to  the  court 

[4]  Under  all  these  drcamstances,  then 
was  no  error  In  admitting  the  mortgages  with 
the  assignments  thereon.  The  testimony  of 
the  widow  In  the  county  court,  when  she  was 
cited  and  examined  under  section  7263,  Ber. 
8t,  written  out  by  the  steni^apber,  was  ad- 
mitted In  evidence.  It  la  strenuously  urged 
that  this  was  error.  This  testimony  seems 
to  be  of  the  kind  that  is  expressly  made  ad- 
missible by  the  seventh  subdivision  of  an  act 
amoidliig  section  7267,  Bev.  St  1908.  fotmd 
on  page  678,  Sesa.  Iaws  1911.  Some  objec- 
tion Is  made  in  the  brief  that  this  testimony 
was  not  snffldeitly  Identlfled  by  the  stenog- 
rapher. That  q>eclflc  objection  was  not 
raised  at  the  trial.  Besides,  had  this  testi- 
mony beoi  excluded,  or  If  It  Is  now  disre- 
garded, it  would  be  found  of  necessity  from 
the  erldenoe  of  the  other  witness  mentioned 
above,  and  which  was  uncontradicted,  that 
the  notes  were  transferred  to  Mrs.  Lane  by 
delivery  before  the  death  of  her  husband. 
As  we  are  unable  to  And  any  praJudldal  er- 
ror, the  jvAgcaent  la  afllrmed. 

Judgment  afllrmed. 

OABBBBT  and  HILL,  JJ.,  concAT. 


DUSSABT  et  aL  v.  M.  ABDO  MBBCANTILB 

OO.    (No.  8,060.) 
<8npreme  Ooort  of  Colorado.    May  4,  1914.) 

1.  Appeal  aud  Bbboi  <M  966*)--Bbview— Coit- 

TINnANCI. 

Where  the  denial  of  a  continnance  request- 
ed on  the  ground  of  sarprise  was  well  within  the 
discre^on  of  the  trial  court,  its  action  cannot  be 
reviewed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3837;  Dec.  Dig.  f 966.*] 

2.  Taxation  (I  761*)— Tax  Sale— Tax  Deeds. 

A  tax  deed  Is  void  opon  its  face  where  it 
shows  that  the  land  was  sold  to  the  county  for 
unpaid  taxes  on  the  first  day  of  the  treasurer's 
sale. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  H  1600,  IBlO-lSlft;  Dec.  Dig.  1 
T81.*] 

8.  Taxation    (|  7«e*)— Tax   Trnas— Tax 

Deeds— Validxtt. 

A  tax  deed  issued  under  Laws  of  1901,  | 
184,  p.  331,  requiring  execution  by  the  treasarer 
in  hia  official  capadty  and  attestation  by  his 
official  seal  is  void  upon  its  face  when  not  at- 
tested by  the  county  treasorer's  official  seal. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1623-1627;  Dec  Dig.  |  765.*] 

4.  AnvEBSE  Possession  (|  79*)— "Coi«b  of 
Title"— What  Constitutes. 

PosseMioQ  under  a  tax  deed,  void  on  its 
face,  coupled  with  payment  of  taxes,  will  not 
set  the  seven-year  statute  of  limitations  in  mo- 
tion, particularly  as  the  certificate  of  sale  apon 
whini  the  deed  was  Issued  described  the  prop- 
erty, which  was  located  In  Buneroe's  addition 
to  the  town  of  Aguilar,  as  lot  9,  block  10.  town 
or  city  of  Romeroe's,  though  there  was  no  city 
by  that  name  in  the  county,  and  the  descrip- 
tfon  did  not  show  whether  the  land  was  in 
Aguilar  or  another  city  of  the  county,  for  such 
a  deed  can  afford  no  bads  for  a  claim  under 


color  of  title  in  good  laitii,  as  oi^  of  tltts 
must  be  such  title  aa,  tested  by  itself  would 
appear  to  be  good. 

[Bd.  Note.^For  otter  eaae&  aee  Advene  Pos- 
session, Cent  Dig.  ||  460-462;  Dec.  Dig.  | 
79.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1264r-1273 ;  vol.  8,  p.  7006.] 

5.  Advebsb  Possession  ({  84*)— Cou»  or  Ti- 
tle— Claim  in  Oood  Faith. 

But  the  claim  under  color  of  title  must  be 
made  In  good  faith,  and  is  not  available  under 
such  deed,  whiiA  shows  on  its  face  &.tal  defects 
and  irregularities. 

[Ed.  Mote.^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  4^-600;  Dec  Dig.  S 
84.*] 

Brror  to  District  Court  Las  An^mw^  Coun- 
ty: A.  Watson  UcHendrle,  Judge. 

Action  by  Catherine  Dussart  and  others 
against  the  M.  Abdo  Mercantile  Company,  a 
corporation.  There  was  a  Judgment  for  three 
of  the  plaintiffs  and  for  d^endant  against  all 
others,  and  Catherine  Dussart  and  others,  the 
unsuccessful  plaintiffs,  bring  error.  Beversed. 

McGlashan  &  Gow,  of  Trinidad,  and  W.  G. 
Hlnes,  for  plaintiff  in  error.  MeChesney  & 
McChesney,  of  Trinidad,  for  defendant  in 

error. 

SCOTT,  J.  This  Is  an  action  to  cancel  a 
tax  deed  and  to  Qulet  title  In  the  plaintiffs 
below,  to  the  premises  involved.  Louis  Dus- 
sart died  on  the  4th  day  of  July.  1896,  In- 
testate, and  at  the  time  of  his  death  was  the 
owner  and  In  possession  of  lot  9,  block  10, 
In  Romeroe's  addition  to  the  town  of  AguUar 
In  tAB  Anhnas  county.   He  left  a:s  his  heirs, 
a  wife  and  six  children,  all  of  whom  were  the 
plaintiffs  below  In  this  case.  The  defendant 
claims  under  a  tax  deed  dated  January  29, 
1902,  based  upon  a  sale  of  the  premises  to  the 
county  on  the  23d  day  of  March,  1896,  for 
taxes  due  for  the  year  1894,  recorded  Feb- 
ruary 24, 1902,  and  under  the  seven-year  stat- 
ute of  limitation,  as  being  in  open,  notorious, 
continuous  and  actual  possession  of  the  lots 
Involved  for  a  period  of  more  than  seven 
years  prior  to  the  commencement  of  tills  ac- 
tion under  claim  and  color  of  title  made  in 
good  faith,  and  the  payment  of  all  the  subse- 
quent taxes  legally  assessed  against  said  lot 
The  cause  was  tried  partially  upon  an  agreed 
statement  of  facts,  In  which  it  Is  agreed,  in 
addition  to  what  has  been  said,  that  three  of 
the  plaintiffs  were  at  tiie  time  of  the  execu- 
tion of  the  tax  deed,  minors,  and  did  not 
attain  their  majority  In  time  to  come  within 
the  statute  of  limitations  so  pleaded;  that 
In  1894  the  property  was  assessed  at  the 
value  of  95,  and  the  tax  levied  was  12  cents; 
that  the  certificate,  based  upon  wbidi  the 
deed  was  executed,  described  the  premises  as 
lot  9,  block  10,  of  the  town  or  city  of  Rmne- 
roe's;   that  no  valid  affidavit  of  publishing 
and  posting  the  notice  of  tax  sale  was  filed 
with  the  county  clerk  and  treasurer;  that 
the  said  tax  certificate  was  assigned  by  the 
county  treasurer  to  A.  I.  Llndsey  and  Fred 
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Bostadt,  and  tbat  the  tax  deed  described  the 
property  as  lot  8,  block  10  ia  Bomeroe's  ad- 
dition  to  Axollar,  Las  Animas  county,  Colo. ; 
that  the  pxuperty  was  afterward  by  mesDs 
coDTeyances,  conveyed  to  the  defendant  In 
error.  It  Is  further  stipulated  that  the  said 
tax  deed  Is  TOld  on  Its  face,  in  that  the  prop- 
erty therein  purporting  to  be  craiveyed  was 
sold  to  the  county  of  Las  Animaa  on  the  first 
day  of  the  treasurer's  sale,  and  tbat  said 
deed  is  not  attested  by  the  official  seal  ct  the 
county  treasurer  of  Las  Anlr'as  county ;  and 
tbat  all  subsequent  taxes  were  paid  by  the 
defendant  and  Its  grantors  when  due.  It 
was  admitted  during  the  trial  that  it  was  the 
custom  of  the  county  assessor  In  the  year 
IS&I  to  assess  the  property  In  Bomeroe's  ad- 
dition to  the  town  of  Agullar  as  being  a 
certain  lot  and  blodc,  Bomeroe's,  and  that  it 
was  Intended  thereby  to  mean  Bomeroe's  ad- 
dition to  Agullar.   But  the  plalntUEs'  rights 
are  not  controlled  by  a  custom  of  county 
officials.  They  are  entitled  to  their  rights  un- 
der the  law.   The  court  found  that  the  tax 
deed  was  void  upon  Its  face,  and  that  the 
defendant  and  its  predecessors  claimed  the 
tlQe  under  the  tax  deed,  having  been  in  the 
actual,  open,  and  notorious  possession  of  said 
lot  under  claim  and  color  of  title  made  In 
good  faith,  and  have  paid  all  taxes  legally 
assessed  and  levied  thereon  fc^  a  period  of 
seven  years  inunediately  preceding  the  com- 
mencement of  the  action,  that  the  seven-year 
statute  of  limitation  cannot  and  does  not  ap- 
ply to  the  three  plaintiffs,  who  were  miuors 
at  the  time,  and  the  Judgment,  In  so  far  as 
these  three  of  the  plaintiffs  are  concerned, 
canceled  and  annulled  said  tax  deed,  and 
quieted  title  in  a  one-twelfth  interest  in  said 
premises  In  and  to  each  of  the  three  defend- 
ant minors,  and  adjudged  the  defendant  to 
be  the  owner  in  fee  simple  of  the  remaining 
tbree-fourths  interest,  and  quieted  title  in 
the  defendant  for  such  Interest  In  the  prem- 
ises. This  judgment  Is  before  us  for  review. 

While  there  are  many  apparent  valid  ob- 
jections to  the  validity  of  the  tax  deed,  we 
will  consider  only  the  following*,  (a)  That  the 
deed  Is  not  attested  by  the  official  seal  of  the 
county  treasurer  of  Las  Animas  county,  (b) 
That  the  property  was  assessed  and  described 
in  the  certificate  of  tax  sale  as  follows:  Lot 
9,  bloA  10,  Bomeroe's,  while  In  the  deed  the 
premises  are  described  as  lot  9,  block  10  In 
Bomeroe's  addition  to  the  town  of  Aguilar, 
etc.,  which  latter  is  the  correct  description  of 
the  premises. 

ni  Upon  the  hearing  A.  I.  Undsey,  one  of 
the  grantees  of  the  deed,  testified  for  the 
defendant,  and  to  the  effect  that  he  erected  a 
building  on  the  premises  in  the  year  1903. 
Counsel  for  plabttlfEs  contended  that  this 
tesUmony  was  a  surprise,  and  for  such  rea- 
UD  moved  the  court  for  a  continuance  to 
permit  them  to  prove  that  this  building  was 
not  erected,  and  that  Llndsey  did  not  take 
poBsessioti  of  the  premises,  until  1906,  which, 
U  true,  would  take  the  case  out  of  the  serat- 


I  year  statute  of  limitations.  This  motion  was 
I  overruled,  and  is  assigned  by  the  plaintiffs 
as  one  of  the  errors  In  the  case.  It  would 
seem  to  be  well  within  tbe  discretion  of  the 
court  to  overrule  that  motion,  and,  as  pre- 
sented here,  we  cannot  hold  It  to  be  error, 
[2]  l^e  deed  upon  its  face  showi.  that  tha 
property  was  sold  to  the  county  on  the  first 
day  of  the  treasurer's  sale.  Under  the  re- 
peated decisions  of  this  court,  as  well  as  by 
the  admission  of  parties,  this  deed  was  clear- 
ly void  upon  Its  face  for  such  reason  alone. 

[3]  It  is  also  agreed  tbat  the  deed  Is  void 
upon  Its  face  for  the  additional  reason  that 
It  Is  not  attested  by  the  county  treasurer's 
official  seal.  Tbe  deed  In  question  was  is- 
sued under  a  statute  (section  184,  p.  831, 
Laws  of  1901)  requiring  Its  execution  by  the 
treasurer  in  his  official  capacity,  and  at- 
testation by  his  official  seal,  and  not  "official 
or  private,"  as  required  under  the  former 
statute. 

In  Empire  Co.  v.  Bender,  49  Colo.  522, 113 
Pac.  494,  It  was  said:  "Under  tbe  statute  fn 
force  at  the  time  of  the  execution  of  such  an 
Instrument,  it  was  a  prerequisite  that  the 
deed  should  be  signed  by  the  treasurer  in  his 
official  capacity  and  attested  by  his  official 
or  4>rivate  seal,  and  acknowledged,  before 
some  officer  authorized  to  take  acknowledg- 
ments of  deeds;  and,  when  substantially  thus 
executed  and  recorded  In  the  proper  records 
of  title  to  real  estate,  it  vested  all  the  right, 
title,  Interest,  and  estate  of  the  former 
owner  In  and  to  the  lands  conveyed.  Untii 
the  deed  was  thus  executed,  namely,  signed 
by  the  treasurer  In  his  official  capacity,  at- 
tested by  bis  private  or  official  seal,  and  ac- 
knowledged, it  was  no  deed.  Mills'  Ann.  St 
is  3901  and  3902."  In  that  case,  Sayre  v. 
Sage,  47  Colo.  559,  108  Pac.  160,  was  quoted 
with  approval  wherein  it  was  said:  "The 
treasurer,  In  executing  such  deed,  acts  under 
a  naked  statutory  power,  and,  in  order  that 
It  shall  be  valid.  It  must  comply  substan- 
tially with  the  provisions  of  the  statute  pre- 
scribing Its  form.  That  it  must  be  attested 
by  the  official  or  private  seal  of  the  treas- 
urer is  a  poslttve  requirement  of  the  statute, 
and  is  as  necessary  to  tta  validly  as  any 
other.  Without  one  or  the  other  of  tbe  seals 
specified,  it  is  void." 

The  law  of  1901  required  attestation  by  the 
official  seal  alone;  and.  In  the  absence  of 
this,  or  of  any  seal  at  all,  the  deed  In  con- 
troversy was  void  upon  its  face  for  that  rea- 
:  son  alone. 

It  will  be  seen  that  the  tax  deed  relied  on 
in  this  case  under  authority  of  Empire  Oo. 
V.  Bender,  supra,  by  reason  of  the  absence  of 
the  seal  of  the  county  treasurer,  teat  no 
deed  at  all.  It  does  not  come  within  the  rule 
of  De  Foresta  t.  Gast,  20  Colo.  SOfT,  38  Pac. 
244,  and  authorities  dted  as  resting  on  that 
case.  It  la  not  regularly  wcecated  as  pro- 
vided by  the  statute.  The  last  case  dted, 
as  does  Sayre  t.  Sage,  supra,  holds  that  tbe 
attachmeit  of  the  seal  Is  Tital  to  the  validly 
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of  a  tax  deed  for  the  reason  tliat  it  Is  vital  to 
the  manner  and  form  of  the  execution  of  the 
Instrnment  If,  therefore,  it  is  no  deed  at 
all,  it  follows  that  such  an  Instrument  can- 
not glre  color  of  title. 

In  an  exhaustive  review  of  the  authorities 
It  was  held,  in  the  case  of  Matthews  v.  Blake, 
16  Wyo.  116,  92  Pat  242,  quoting  Black  on 
Tax  Titles:  "Where  the  statute  directs  the 
execution  of  a  deed  by  a  public  officer,  and 
requires  It  to  be  executed  In  a  particular 
manner,  and  to  be  witnessed  or  acknowledged 
before  a  particular  officer,  the  witnessing  or 
acknowledging  of  the  deed  In  that  manner  is 
a  part  of  its  execution,  and  without  such  wit- 
nessing or  acknowledgment  is  void  upon  Its 
face.  The  rule  Is  stated  in  Black  on  Tax 
Titles,  I  208,  as  follows:  'A  rule  of  primary 
importance  is  that  the  execution  of  a  tax 
deed  must  conform  strictly  to  the  statute ; 
that  is,  any  directions  which  the  law  may 
give  in  regard  to  its  signature,  seal,  witness- 
es, or  at^oowledgment  must  be  duly  compiled 
with,  or  the  conveyance  will  be  Invalidated. 
Thus,  if  the  act  requires  that  tax  deeds  shall 
be  authenticated  by  the  addition  of  the  seal 
of  the  county,  and  this* be  omitted,  the  deed 
will  be  void,  nor  will  it  even  be  admissible 
to  atmw  color  of  title  under  the  spedal  llml- 
:ation  of  the  revenue  act' " 

[4]  It  may  be  stated  as  a  general  and  well- 
established  rule  of  law  tiiat.  In  order  to  give 
color  ^3t  title,  the  Instrument  or  conveyance 
must  at  least.be  good  in  point  of  form,  pro- 
fess to  convey  the  title,  and  be  properly  and 
duly  executed. 

Under  a  statute  requiring  the  seal  of  the 
county  be  attached,  as  In  this  state,  It  was 
expressly  held  in  Sutton  v.  Stone,  4  Neb.  310, 
that  if  the  seal  of  the  county  be  omitted  in 
its  authentication,  the  deed  is  not  only  void, 
bat  that  it  Is  not  admissible  even  to  show  col- 
or of  title.  In  Bedfield  v.  Parks.  132  U.  S. 
289,  10  Sup.  Ct  83,  33  L.  Ed.  327,  a  case 
where  a  tax  deed  recited  the  sale  as  behig  on 
a  day  not  authorized  by  law,  the  deed  was 
held  not  admissible  In  evidence  to  support 
advene  possession  under  a  statute  of  limlta- 
Oxma.  Armstrong  v.  Hufty,  156  Ind.  606,  55 
N.  B.  443,  60  M.  E.  1080.  In  Day  v.  Day,  59 
Miss.  318,  the  sole  question  was  the  omission 
of  the  seal  of  the  county  treasurer,  and  It 
was  there  held  that  the  instrument  was  not 
a  deed,  and  therefore  not  admissible  In  evi- 
dence for  any  purpose. 

Hie  reason  for  the  rule  is  well  stated  in 
KeUer  v.  Hawk,  19  Okl.  407,  91  Pac.  778,  as 
follows:  "We  believe  that  the  Legislature  did 
not  Intend  that  time  should  breatbe  life  and 
force  into  an  Instrumeut  from  the  face  of 
which  it  could  be  seen  that  it  was  absolutely 
Void.  The  law  was  intended  to  protect  pur- 
ctiasers  at  tax  sales  and  their  grantees  from 
bidden  defects  In  the  proceedings,  and  not 
from  those  which  the  tax  deed  sbows  upon 
its  face,  and  which,  under  the  law,  persons 
dealing  with  the  title  are  bound  to  know.** 


We  must  hold,  therefore,  that  the  deed  in 
this  case,  by  reason  of  the  absence  of  the 
seal  of  the  county  treasurer,  was  not  prima 
fade  evidence  of  title,  and  In  the  language 
of  Empire  Co.  v.  Bender,  supra,  it  was  no 
deed. 

The  clearest  defloltlon  of  the  term  "claim 
and  color  of  title  in  good  fiiith"  we  have  been 
able  to  find  is  that  given  in  Irving  v.  Brown- 
ell,  11  111.  403,  where  it  la  said:  "By  the 
words  'claim  and  color  of  title  made  In  good 
faith'  must  therefore  be  understood  such  a 
tltie  as,  tested  by  itself,  would  appear  to  be 
good,  not  a  paramount  title,  capable  of  resist- 
ing all  others,  but  su<^  an  one  as  would  au- 
thorize the  recovery  of  the  land  wh^  unat- 
tacked,  as  no  better  title  was  shown;  that  Is, 
a  prima  tede  titie.  Such  a  tiUe,  connected 
with  seven  years*  actual  possession  and  pay- 
ment of  taxes,  becomes  invincible.  The  au- 
dftor's  deed  offered  in  evidence  in  this  case, 
as  has  already  been  shown,  was  not  such  a 
title  as,  unaccompanied  with  other  proot 
did  not  afford  prima  fade  evidence  of  title, 
and  it  was  not  therefore  admlsrible  in  evi- 
dence for  the  purpose  of  showing  claim  and 
color  of  title  under  the  act  of  1830." 

[B]  But  this  claim  under  "color  of  title," 
must  be  made  In  good  faith,  and  Is  not  avail- 
able where  the  titie  is  accepted  with  knowl- 
edge of  Its  invalidity. 

In  Irving  v.  Brownell,  snpra,  speaking  upon 
this  point,  the  court  said :  "We  are  bound  to 
give  these  words  some  meaning,  and  they  will 
have  none  if  the  same  construction  is  to  be 
put  npon  the  act  as  If  they  were  not  in  It 
It  is  manifest  that  the  Leglidatnre  only  In- 
tended to  protect  those  who  hod  been  In  pos- 
session of  land,  and  paying  taxes  upon  it 
under  the  belief  that  they  had  a  good  title 
*  *  *  If  be  knew  that  he  was  not  acquir- 
ing such  a  titie,  or  If  the  drcumstaDces 
should  be  such  that  a  reasonable  man  might 
know  that  the  title  he  was  obtaining  was 
wholly  defective,  then  it  would  not  be  a  title 
acquired  in  good  faith,  and  consequently,  not 
entitled  to  the  protection  of  the  act  of  1839." 

^e  certificate  of  sale  to  the  county  pu^ 
chased  by  Lindsay  and  Bustedt  and  upoD 
which  the  deed  was  Issued,  described  the 
premises  therein  allied  to  be  sold  as  lot  9, 
block  10,  town  or  dty  of  Romeroe's.  The 
property  was  so  assessed  and  described  upon 
the  tax  roll.  This  appeared  on  the  face  of 
the  certificate.  It  is  not  claimed  that  there  is 
any  such  dty  or  town  in  Las  Animas  county 
as  Romeroe'a  The  deed  descril>ed  the  prem- 
ises as  being  In  Romeroe's  addition  to  the 
town  of  Agullar.  The  description  upon  the 
tax  rolls  and  Id  the  certificate  of  sale  may 
have  applied  equally  as  well  to  the  town  of 
Trinidad  as  Agullar.  The  description  Id  the 
certificate  and  upou  the  rolls  was  of  no  exl^t- 
Ing  premises  at  all.  This  was  appareot  od 
the  face  of  the  certificate,  and  the  purchas- 
ers were  In  this  case  presumed  to  know  the 
law,  and  the  fact  that  than  wu  no  saoh 
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town  or  dty  aa  Romeroe's  mnst  have  been 
Appaimit  Beside,  It  appears  that  «ne  of  ttie 
pnrduuers  was  a  lawyer.  ReUance  In  good 
teitb  upon  the  pcurAaae  ot  m&i  a  certlflcate 
as  entltliiv  the  pnrcbasers  to  a  deed  for 
premises  not  therein  described  la  luconcelr- 
able. 

One  who  takes  a  conveyaikce  of  a  tax  title 
can  claim  no  benefit  from  it  if  be  bad  actual 
feaiowledse  of  facts  whldi  render  It  invalid,  or 
If  the  records  show  on  their  face  fatal  de- 
fects or  irregnlarltles.  3T  Cyc.  1485;  Am.  & 
Eng.  Bnc.  ToL  1,  868,  and  anthorltles  dted. 
In  Bowman  t.  Wettlg,  89  IlL  416,  the  holder 
of  a  certificate  of  tax  sale  obtained  a  tax 
deed  prior  to  the  expiration  of  the  two  years 
reqnired  by  the  statute,  and  the  coTirt  said: 
"The  question  is,  Can  a  party  holdlog  such 
certificate,  when  he  accepts  a  deed  to  which 
he  knows  he  is  not  entitled  nnder  the  law, 
be  considered  as  acgnlrlng  the  color  of  title, 
which  snch  deed.  If  he  was  entitled  to  It, 
would  give  him,  In  good  faith  ♦  •  •?  We 
have  no  hesitancy  In  answering  this  question 
In  the  negative.  The  deed  was  made  and 
accepted  In  frand  of  the  law.  The  appellant 
knew,  when  he  accepted  this  deed,  that  he 
was  not  entitled  to  it,  and  therefore,  cannot 
use  it  as  color  of  title  made  In  good  faith." 

In  Sllford  V.  Stratton,  54  Colo.  248, 180  Pac. 
327,  this  court  quoted  with  approval  the  fol- 
lowing language  from  Hardin  v.  Gonveneiir, 
69  111.  140:  "But  color  and  claim  may  be  made 
In  good  or  In  bad  faith.  The  good  or  bad 
faith  is  not  a  result  of  color  or  claim.  The 
faith,  whether  good  or  bad,  depends  upon  the 
puri)06e  with  which  the  deed  Is  obtained,  and 
the  reliance  placed  upon  the  claim  and  the 
color.  A  jwrty  receiving  color  of  title,  know- 
ing it  to  be  worthless,  or  In  fraud  of  the 
owner's  rights,  although  he  holds  the  color 
and  asserts  the  claim,  cannot  render  It  avail- 
ing, because  of  the  want  of  good  faith," 

The  facts  In  this  case  force  the  conclusion 
that  there  was  an  absence  of  that  good  faith 
required  by  the  statute. 

The  Judgment  is  reversed. 

MUSSES,  a  J.,  and  GABRIGUES.  J., 
concur. 


TOWN  OP  SUGAR  CITY  et  al.  v.  BOARD 
OF  COBTRS  OP  CR0WLE3T  COUN- 
TY.   (No.  8100.) 

(Supreme  Court  of  Colorado.    May  4,  1914.) 

L  CocNTiBs  (S  29*)— CouNTT  Sbat  Bmction 
— Contest— Amendmekt  to  Complaint. 
A  complaint,  attacking  the  result  of  an 
election  establiihing  a  connty  seat  on  the  ground 
that  ill^al  votes  were  counted,  which  was  filed 
under  Rev.  St  1908,  H  2308-2319.  cannot  be 
amended  so  as  to  insert  a  list  of  illegal  voters, 
aa  required  b;  section  2312,  for  that  section 
is  mandatory,  and  a  strict  ccHnpUance  is  neces- 
sary in  order  to  give  the  court  jurisdiction  of 
the  proceeding,  and  to  allow  amendments  would 


indirectly  extead  the  tbns  for  bringing  sacb 

contest. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  2»;   Dec.  Dig.  S  29.*] 

2.  PiXADiHO  (I  280*)— Amendment— Allow - 

AMCX. 

The  right  to  amend  in  special  proceedings 
is  purely  statutory,  and,  where  the  statute 
does  not  nwrificall;  authorize,  amendments  of 
a  substantial  nature  cannot  be  made. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  I  592 ;  Dec  Dig.  i  230.*] 

3.  Elections  (S  288*)— Review— Discbetion. 

Where  an  amendment  to  the  comiplaint  in 
an  election  contest  was  not  proposed  until  three 
weeks  after  answer  was  filed,  and  practically 
one  mouth  after  the  contest  was  begun,  Its  de- 
ntal was  not  an  abuse  of  ^liscretion. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  U  280-283 ;  Dec.  Dig.  j  2S8.*J 

4.  Connnixs  (|  26*)— Counti  Skat— STAinxBS 
— Repeal— iMPUOATioif. 

Const  art.  14,  |  2,  provides  ^at  the  Gen- 
eral Assembly  shall  have  no  power  to  remove 
county  seats,  but  removal  shall  be  provided  for 
by  law,  and  that  no  connty  seat  shall  be  remov- 
ed onless  a  majority  of  the  qualified  electors 
voting  on  the  proposition  shall  vote  tberefor; 
no  person  being  entitled  to  vote  on  such  proposi- 
tion who  shall  not  have  resided  in  tiie  oonnty 

5  months  and  in  the  election  precinct  90  days 
preceding  the  election.  Article  6,  {  26,  prohib- 
its the  passage  of  local  laws  locating  or  chang- 
ing county  seats.  Act  of  1881  (Laws  1881,  p. 
103),  enacted  after  the  adoption  of  the  Con- 
stitution, provides  that,  whenever  the  county 
commissioners  shall  order  an  election  on  the 
question  of  the  location  of  the  connty  seat,  it 
«iaU  be  their  duty  to  provide  special  roisters, 
who  shall  make  a  special  registration  of  the 
voters  who  have  reuded  in  the  county  6  months 
and  in  the  precinct  90  days  prior  to  the  elec- 
tion, and  that  special  ballm  boxes  shall  be 
kept  Held  that  the  act  of  1881  being  passed 
under  the  authority  of  the  Constitution,  it  not 
onl^  abrogated  ReV.  St  1808.  c.  20.  S  42,  re- 
lating to  the  removal  of  county  seats,  bat  Z<aws 
1861,  p.  57,  providing  for  permanent  location 
of  connty  seats  by  a  vote  of  the  majority  of  thf> 
legal  voters,  and  hence  only  those  voters  who 
have  resided  within  the  county  for  the  pre- 
scribed period  may  vote  on  the  question  of  the 
location  ot  the  county  seat 

[Ed.  Note.— For  otiwr  cases,  see  Counties.  Dec. 

6.  Statutes  (S  211*>— CoNSTEtronoN— TRnx. 

While  the  title  of  a  legislative  act  may  be 
oonaidered  by  the  courts  aa  an  aid  to  its  inter- 
pretatioQ,  there  is  no  occasion  to  resort  to  the 
title  when  the  body  of  the  act  leaves  no  doubt 
as  to  its  purpose. 

[Ed.  Note.— For  oilier  case%  see  Statutes, 
Gent  Dig.  f  288;  Dee.  DigTnil.*] 

6.  Counties  (1  26*)- Countt  Skatb  — Elec- 
tions—Statutes— Vali  dity. 

Act  of  1881  (Laws  1881,  p.  103),  requiring 

6  months'  residence  in  the  county  and  90  days 
in  the  precinct  to  entitle  persons  to  vote  on 
the  question  of  the  location  of  county  seats,  is 
not,  in  view  of  Const,  art  7,  §  1,  reserving  to 
the  Lerislature  tlie  right  to  determine  the  length 
of  residence  required  in  the  connty  or  precinct 
as  a  qualification  for  voting,  and  article  14, 
f  2,  requiring  six  months'  residence  In  the 
county  and  90  days  In  the  precinct  as  a  condi- 
tion to  voting  on  the  question  of  removal  of 
coanty  seats,  unconstitutional  because  requir- 
ing a  longer  residence  in  the  county  and  pre- 
cinct than  is  necessary  to  qualify  electors  to 
vote  at  general  elections. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  I  26.*] 
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7.  Statotu  a  120*)— SuBnoi  of  Act—Tmx. 

Act  of  1S81  (Lawa  1881,  p.  108),  eDtiti«d 
"An  act  to  T«Kiilat«  election!  for  the  removal 
of  county  seats,"  and  providing  not  only  for 
elections  for  the  removal,  but  for  elections  for 
the  location  of  county  seats,  is  not  ancoD8ti< 
tational,  in  that  its  subject  is  not  sufficiently 
expressed,  for  the  title  Is  broad  and  compre- 
hensive enough  to  include  elections  for  the  re- 
moval of  county  seats,  whether  temporarily  or 
permanently  located,  and  the  qaestion  of  the 
pennanent  location  of  a  connty  aeat  involves 
or  may  involve  a  qaeation  of  removal. 

(Bd.  Note.— For  other  caaeg.  see  Statates, 
Cmt.  Dig.  il  16S-172;  DecTDlt.  I  13)0.*] 

Ed  Banc.  Error  to  IHstrict  Court;  Crow- 
ley County ;  J.  B.  Risers  Judge. 

Election  conteBt  tiy  ttut  Town  of  Bugar  City 
and  another  agalnet  the  Board  of  Connty 
Commissioners  of  the  County  of  Crowley. 
There  was  a  Judgment  for  defendant,  and 
plaintiiES,  contestants,  bring  error.  Affirmed. 

Thomas  &  Thomas,  of  Denver,  for  plain- 
tiffs in  error.  H.  A.  Bicks,  of  Denver,  and 
I.  H.  Stanley  and  Perry  Behymer,  both  of 
Ordway  (Charles  Roach,  of  Denver,  of  coun- 
sel), for  defendant  in  error. 

BAILEY.  J.  The  general  assembly  creat- 
ed the  County  of  Crowley  In  1911  and  tem- 
porarily eatabUahed  Its  connty  seat  at  the 
town  of  Ordway,  and  proTlded  that  the  conn- 
ty seat  should  remain  there  until  a  perma- 
nent county  seat  was  selected  and  established 
as  provided  by  law. 

Hie  board  of  county  commissioners  call- 
ed and  caused  to  be  held,  at  a  general  elec- 
tion for  state  and  county  officers  on  Novem- 
ber 6th,  1012,  a  special  election  for  the  pur- 
pose of  permanently  locating  the  connty  seat. 
Acting  under  the  law  of  1881  (Laws  1881,  p. 
103),  separate  registers  and  Judges  of  this 
election  were  appointed  and  separate  ballot 
boxes  therefor  provided.  The  Judges  were 
required,  and  actually  did,  permit  to  be  reg- 
istered and  to  vote  upon  that  question  only 
such  persons  as  were  by  the  terms  of  the  act 
of  1881  entitled  to  vote,  namely,  such  electors 
88  bad  resided  within  the  state  of  Colorado 
one  year,  in  the  county  six  months  and  in 
the  precinct  ninety  days. 

As  a  result  of  the  election,  the  board  of 
canvassers,  on  the  8th  day  of  November,  1912, 
returned  tliat  the  town  of  Ordway  had  re- 
ceived a  majority  of  twenty-seven  of  all 
votes  cast  upon  that  question.  On  the  18th 
day  of  November  next  thereafter,  the  tenth 
day  after  the  oflftcial  canvass,  plaintUfs  In  er- 
ror filed  in  the  district  court  their  statement 
of  contest,  thereby  undertaking  to  overturn 
such  election.  On  the  27th  day  of  that  month 
the  defendant  in  error  filed  its  answer,  con- 
sisting of  five  separate  defenses  and  pleas, 
and  one  counterclaim.  On  the  16th  of  De- 
cember following,  the  answer  of  defendant 
In  error  having  raised  the  sufficiency  of  such 
statement  of  contest,  because  of  Its  failure  to 
set  forth  a  list  of  names  of  alleged  Illegal 


voters,  plaintiffs  In  error  asked  I«ave  to 
amend,  and  tendered  and  requested  to  have 
made  a  part  of  their  original  contest  state- 
ment a  list  of  such  alleged  Illegal  voters, 
which  leave  the  court  denied.  It  Is  to  be 
noted  that  the  filing  of  the  application  to 
amend  was  three  we^  after  the  filing  of 
the  answer  of  defendant  in  error,  and  lacked 
but  two  days  ut  being  a  full  montli  after 
the  filing  of  the  original  etatemait  of  cour 
test 

[1]  There  are  two  main  queationB  In  tMa 
case,  incidentally  Involving  some  minor  ones: 
First  Should  plaintitTs  In  error  bave  been 
allowed  to  file  an  amendment  to  the  third 
paragraph  of  the  complaint,  1^  Inserting 
therein  or  adding  thereto  the  names  of  those 
persons  who  it  is  claimed  were  illegal  votrasl 
Second.  Was  the  election  to  locate  the  coun- 
ty seat  held  under  the  provisions  of  tlu  prop- 
er statute,  or  was  the  election  void  because 
of  the  residential  qoallflcatlons  required  to 
entitle  persons  to  vote  upon  tliat  question? 

The  act  providing  for  Election  conteats  of 
this  character  la  not  only  special,  but  flir^ 
nlshes  a  complete  wsbau  of  procedure  with- 
in Itself,  suuunary  la  Its  nature.  Sections 
2308-2319,  R.  S.  1008.  Under  the  plain  terms 
of  section  2308  and  those  immediately  fal- 
lowing, it  is  manifest  diat  the  contestois 
were  wiUiont  lig^t  to  amend  their  statemoit 
of  contest  by  8m>p]yli«  the  very  thing  which 
was  essential  in  the  first  Instance  to  state  a 
ground  of  contest  and  give  the  court  jurisdic- 
tion. ThB  allegation  in  the  statement  of  con- 
test to  wblt^  the  amoidmait  was  offered 
reads: 

•Third.— That  enfllclent  lUegal  votes  were 
received,  and  counted,  for  the  town  of  Ord- 
way, as  the  location  of  the  permanent  coun- 
ty seat  of  the  County  of  Crowley,  at  said 
election.  In  each  of  the  several  voting  pre- 
cincts of  the  said  County  of  Crowley,  to 
change  the  result  of  said  election." 

Section  281!^  R.  S.  1808,  reads  In  part  as 
follows: 

"When  the  reception  of  Illegal  or  the  re- 
jection of  legal  votes  is  alleged  as  the  cause 
of  the  contest,  a  list  of  the  number  of  per- 
sons who  so  voted,  or  offered  to  vote,  shall  be 
set  forth  in  the  statement  of  contestor." 

This  provision  is  mandatory  and  must  be 
strictly  construed.  The  language  of  the 
statute  in  this  particular,  as  well  as  In  all 
other  fundamental  features,  is  not  subject  to 
amendment  under  the  liberal  provisions  of 
the  code  of  dvil  i>rooedure.  In  Schwarz  v. 
Connty  Court,  14  Colo.,  page  44,  23  Pac.  84, 
it  was  held  that  in  order  to  give  the  court 
Jurisdiction  the  contest  statement  must  con- 
tain the  list  required  by  section  2812,  and 
the  opinion  therein  contains  the  following: 

"The  proceedings  upon  an  election  contest 
before  the  county  Judge,  under  the  statute, 
are  special  and  summary  in  their  nature; 
and  it  is  a  general  rule  that  a  strict  obserr- 
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ance  of  the  statute,  bo  ter  as  r^ards  the 
steps  neceaaary  to  give  Jurlsdlctton,  mtust  be 
required  In  ancb  cases.  The  act  nndw  which 
ttieae  contests  were  Instituted  not  having 
been  compiled  with  In  the  particular  men- 
tioned, the  statpmenta  filed  as  the  basis  of 
the  proceedlnKs  are  radically  defectlTe.  Sedg, 
St.  &  Oonat  Law,  299 ;  Dorsey  t.  Barry,  24 
GaL  449;  GasgraTe  v.  Howland,  Id.  467;  Nor^ 
wood  T,  Kenfleld  [80  CaL  398],  snpra;  Loo- 
nHs  T.  JadEson,  «  W.  Va.  618;  Bnckley  t. 
£x>wry,  2  Mich.  418. 

••The  act  Is  not  only  special  In  character, 
but  it  famishes  a  complete  system  of  proce- 
dare  wiain  itself.  It  requires  that  snch  con- 
tests shall  be  tried  and  determined  by  the 
oormty  Judge  of  the  county  in  which  the  con- 
tests arise.  It  provldea  for  a  written  state- 
ment as  the  basis  of  the  proceedings,  and  des- 
ifniates  what  it  shall  contain,  and  the  ofQcer 
with  whom  it  shall  be  filed.  It  designates 
the  ofiScer  by  whom  the  summons  shall  be  Is- 
sued, and  provides  the  .time  and  manner  of 
making  up  the  Issues.  Provision  Is  also  made 
for  fixing  the  time  of  trial,  and  for  the  &>rm 
of  Judgment  to  be  entered,  etc  As  we  have 
aesD,  the  Jurisdiction  of  the  court,  under  such 
a  statute,  depends  entirely  upon  the  terms  of 
tbe  act,  and  consequently,  before  contestors 
can  invoke  such  Jurisdiction,  facts  must  be 
stated  by  them  which  bring  the  cases  within 
the  purview  of  the  act  In  these  statements, 
while  the  board  of  r^lstratlon  is  charged 
with  fraudulently  permitting  the  names  of 
those  not  entitled  to  vote  to  be  registered,  the 
gravamen  of  complaint  In  each  case  Is  that 
sufildent  Illegal  votes  were  received  and 
counted  for  the  contestee  to  change  the  re- 
sult of  the  election ;  and,  unless  this  can  be 
maintained  as  a  cause  of  contest,  contestors 
mnat  fall ;  and  yet  no  attempt  has  been  made 
to  comply  with  that  portion  of  the  act  requir- 
ing a  list  of  the  number  of  persona  who  so 
voted,  with  the  precinct  or  ward  where  such 
votes  were  cast,  to  be  set  forth  In  the  state- 
ment. It  fs  reasonable  to  conclude  that  the 
legislature  in  enacting  this  requirement  had 
In  view  the  fact  that  by  previous  legislation 
the  utmost  care  bad  been  exercised  to  pro- 
vide for  tbe  casting  of  the  ballots  and  the  in- 
tegrity of  the  count;  and  it  Is  certainly  not 
unreasonable  to  require  those  who  desire  to 
contest  the  right  of  a  person  to  an  ofBce  to 
which  he  bas  been  declared  duly  elected  by 
the  tribunal  provided  by  law  to  determine 
that  question,  to  state  with  reasonable  cer- 
tainty and  predston  the  cause  upon  which 
they  rely  to  overthrow  auch  result.  We  can- 
not say  that  the  provision  of  the  statute  of 
1885,  under  consideration,  is  unreasonable, 
and,  if  it  were,  relief  muat  be  looked  for 
from  the  legislature,  and  not  from  the  courts. 

"The  court  below  should  have  austalned  the 
pleas  to  its  Jurisdiction  baaed  upon  the  fttll- 
Qre  to  Include  In  the  statements  the  lists  re- 
quired by  the  statute.  Faribault  v.  Hulett, 
10  Minn.  88  (Oil.  15);  High,  Bxtr.  Kern.  | 
781;  Keller  t.  (Sivman,  84  OaL  680;  Ourat'  I 


son  T.  County  of  Santa  Barbara,  61  CaL  64; 
Qulmbo  Appo  v.  People,  20  N.  Y.  S81." 

Under  this  rule,  upon  principle  and  reason, 
obviously  a  contestor  should  not  be  permitted 
to  make  such  an  amendment,  long  after  tb* 
time  In  which  a  contest  might  be  tosUtuted, 
the  effect  of  which,  would  be  to  extend  the 
time  allowed  by  statute  within  which  such 
an  action  can  be  begun,  a  thing  which  the 
l^dBlature  oould  never  have  contemplated, 
since  tbe  proceedings  are  special  and  summa- 
ry. In  the  case  of  Kindel  v.  Le  Bert,  23 
Colo.  885,  48  Pac.  641,  58  Am.  St  Rep.  234, 
it  Is  definitely  ruled  that  amendments  such 
as  tbe  one  here  proposed  are  not  permissible 
under  our  statute.  Speaking  to  this  point 
in  that  case  this  court  said : 

"In  McCrary  on  Blections,  {  896,  it  is  said 
that  an  amendment  In  proper  cases  should  be 
allowed.  Where  it  is  iffoper,  It  should  be 
seasonably  applied  for  and  under  sufficient 
showing.  Id.  H  407.  40a  And  if  It  would 
work  a  continuance  or  a  considerable  delay, 
It  should  not  be  granted. 

"Upon  the  other  hand,  where,  as  in  Colo- 
rado, the  procedure  la  governed  by  a  ^>ecial 
act  which  does  not  provide  for  amendments, 
and  in  which  the  proceedings  are  not  assim- 
ilated to  some  practice  that  does  so  provide, 
it  has  been  expressly  held  that  It  was  beyond 
the  power  of  the  court  to  permit  amendments 
to  be  made.  Ford  v.  Wright,  13  Minn.  518 
(OIL  480);  BuU  V.  Soutfawick,  2  N.  M.  321, 
862,  et  seq.;  VigU  v.  Pradt,  4  N.  M.  (Johns.) 
876  [20  Pac  796];  6  Am.  &  Eng.  Ency.  <a 
Law,  407. 

"In  Uie  case  of  Scbwara  v.  County  Court, 
14  Colo.  44  [23  Pac.  64],  because  not  necessa- 
ry to  the  determination  of  that  case,  this 
court  expressly  declined  to  decide  the  point. 
But  as  it  held  that  the  act  furnished  a 
complete  system  of  procedure  within  Itself, 
this  case  gives  countenance  to  the  doctrine 
that.  In  special  proceedings,  the  right  to 
ammd  depends  upon  the  provisions  of  the 
act  itself.  Additional  recognition  la  found 
in  the  decisions  (kT  this  court  under  the  emi- 
nent domain  act  whitdi  prescribes  a  complete 
system  of  procedure  for  the  taking  or  dam- 
aging of  private  property.  Under  that  act  It 
has  been  decided  that  the  code  provisions  'on 
the  subject  of  amendments  to  pleadings  are 
Inapplicable.'  Knotb  v.  Barclay,  8  Colo.  300 
[6  Pac.  924] ;  Tripp  v.  Overo<^er,  7  Colo.  72 
[1  Pac.  695];  Colo.  Cent  B.  Co.  v.  Allen,  18 
Colo.  229, 242  [22  Paa  606].   •    •  • 

"Upon  prlnd^le,  and  in  tbe  light  of  these 
authorities,  we  are  of  oi^on  that  where 
the  statute  ita^  provides  for  amendments, 
but  does  not  define  their  scope,  those  relat- 
ing to  formal  matters,  or  which  are  made 
for  the  purpose  of  perfecting  and  com- 
pleting causes  of  contest  comprehended  with- 
in the  original  statement  may,  upon  a  proper 
showing  and  If  applied  for  within  a  reasona- 
ble time,  be  permitted;  but  in  the  absence 
of  such  a  permissive  statute,  not  even  amend- 
ments of  tills  nature  can  be  made,  and.  un- 


Digitized  by  Google 


812 


140  PAdFia  BEPORTKR 


less  there  is  a  proviBion  expressly  so  provid- 
ing, no  new  cause  of  action  or  contest  can  be 
set  up  by  way  of  amendment" 

[2, 8]  There  is  nothing  whatever  In  our 
contest  statnte  providing  for  amendments  of 
any  sort  Stace  there  is  no  such  provision, 
clearly,  under  the  rule  as  announced  in  the  Le 
Bert  Case,  supra,  no  amendments,  certainly 
none  of  substance,  should  be  allowed.  This 
court  clearly  recognizes  the  role  that  the  right 
to  amend  in  special  proceedings  is  purely  stat- 
utory, and  whwe  the  statute  does  not  spedflc- 
ally  so  provide  amendments  of  a  substantial 
nature  cannot  be  made.  Moreover,  in  view 
of  the  fact  t2iat  the  amendment  was  not  pro- 
posed until  some  three  weeks  after  answer 
filed,  and  practically  one  month  after  the 
contest  was  begun,  even  were  the  holding 
otherwise  as  to  the  right  to  amend,  still  in 
the  Instant  case  it  certainly  cannot  be  said 
that  there  was  an  abase  of  discretion  In  re- 
fusing to  allow  it 

[4,  S]  Was  the  election  beid  under  the 
proper  statute?  The  detenntnation  of  this 
question  depends  upon  a  consideration  of 
various  constitutional  provisions  and  stat- 
utes relating  thereto.  At  the  time  of  the 
adoption  of  the  constitution  the  following 
territorial  statutes  upon  the  subject  under 
consideration  were  in  force: 

"It  Is  farther  provided  that  the  people  may 
locate  permanently  the  county  seat  In  any 
part  of  the  county,  by  a  vote  of  the  majority 
of  the  legal  voters  in  each  county  according 
to  law."  Section  U65^  R.  8.  1008;  Session 
Laws  1861,  p.  67. 

"Whenever  any  coanty  shall  be  organized 
hereafter,  the  qnalifled  voters  thereof  are 
hereby  empowered  to  select  the  place  of  tiwix 
county  seat  by  a  vote  at  the  first  Section 
held  in  the  county  for  the  dioice  of  county 
officers.  For  that  purpose  each  voter  may 
dedgnate  In  bis  ballot  the  place  of  his  choice 
for  the  county  seat;  and  whra  the  votes 
are  canvassed  the  place  having  a  majority  of 
all  the  votes  polled  shall  be  the  county  seat 
•  *  «'*  Section  uee,  R.  S.  1908:  Ses- 
sion Laws  1861,  p.  161. 

niese  sections  contain  the  law  then  in 
ezistmce  for  the  locating  of  county  seats. 
The  legislature  of  1881  also  passed  an  act 
<m  the  question  of  removing  or  ehantfng  a 
county  seat,  wbldi  reads  as  follows: 

"Whenever  tbe  legal  voters  of  any  ooanty 
are  desirous  of  changing  OulT  coun^  seat  at 
any  time,  nxwn  petition  being  presented  to 
the  county  commiBsloners,  s^ned  by  a  ma- 
jority of  them,  to  be  ascertained  by  said  cam- 
mlssloners,  it  shall  be  tbe  duty  of  such  com- 
mlssionets  to  require  the  sherlfC  In  giving 
tbe  notice  for  the  next  county  election,  to 
notify  said  voters  to  designate  apon  their 
ballots,  at  said  electton,  tbe  place  of  their 
choice;  and  if  apoo  canvassing  the  votes 
polled  or  given  it  shall  appear  that  any  one 
place  has  a  mojoilty  of  all  the  votes  polled, 
such  place  shall  be  the  conaty  seat;  *  *  *" 
Section  4S,  c.  20,  a.  &  1868. 


Section  2  of  article  14  of  the  oonstltnUoi 
of  the  state,  under  the  title  "Counties,*'  pvo- 
vides  as  follows: 

"The  general  assembly  shall  have  no  power 
to  remove  the  county  seat  of  any  county,  but 
the  removal  of  county  seats  shall  be  provided 
for  by  general  law,  and  no  county  seat  shall 
be  removed  unless  a  majority  of  tbe  qualified 
electors  of  the  counly,  voting  on  the  prop- 
osition at  a  general  election,  vote  therefor; 
and  no  such  proposition  ^11  be  sabmlcted 
oftener  than  once  in  four  years,  and  no  per- 
son shall  vote  on  such  proposition  who  shall 
not  have  resided  in  the  county  six  montlu 
and  in  the  Section  precinct  ninety  da^  next 
preceding  such  election." 

Section  26  of  article  6  provides,  among 
other  things: 

"The  general  assembly  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enum- 
erated cases,  that  Is  to  say ;  *  *  *  locat- 
ing or  changing  county  seats." 

In  1881  the  state  legislature  passed  the  fol- 
lowing law: 

"An  Act  to  Begulate  Elections  for  the  Re- 
moval of  County  Seats.   •    •  • 

"Section  1.  That  whenever  an  election 
shall  be  <Mrdered  by  the  board  of  county  com- 
miasloners  of  any  county  to  ascertain  the 
sense  of  the  legal  voters  of  such  county  upon 
the  question  of  removal  or  location  of  the 
county  seat  of  such  county,  it  shall  be  the 
duty  of  such  board  of  county  commlsslijners 
to  appoint  special  Judges  and  registers  of 
such  elections,  and  to  provide  a  special  ballot 
box  in  each  voting  precinct,  in  which  shall  be 
deposited  all  the  ballots  cast  at  such  elec- 
tion in  such  precinct  on  the  question  of 
location  or  removal  of  the  county  seat 

"Sec.  2.  It  shall  be  the  duty  of  the  Judges 
and  registers  so  appointed  to  make  a  special 
registration  of  the  voters  of  each  precluct, 
who  have  resided  In  the  county  at  least  six 
months,  and  in  such  precinct  at  least  ninety 
days,  prior  to  the  day  deslgmited  for  holding 
such  election,  which  day  shall  be  the  day 
designated  by  law  for  holding  a  general  elec- 
tion and  no  other. 

"Sec.  S.  Tbe  election  sbaU'  be  held  at  tbe 
same  places  at  wbldi  the  general  dectioo  Is 
ordered  to  be  held,  but  the  vote  for  or  against 
removal  or  location  of  the  county  seat  shall 
be  by  a  special  ballot,  strata  and  distinct 
from  the  general  ticket  voted  at  sftid  election, 
which  ballot  shall  be  deposited  In  the  special 
ballot  box,  provided  for  in  section  Ist  (one) 
of  this  act,  and  no  vote  shall  be  counted  for 
or  against  said  removal  or  location  which  Is 
not  deposited  In  such  qtecial  ballot  boi  w 
herein  provided. 

"Sec.  4.  No  county  seat  shall  be  removed 
until  the  ttplration  of  thirty  days  after  the 
canvass  of  the  votes  bad  by  the  county  can- 
vassers upon  tbe  question  of  locatlmi  or  re- 
moval, nor  until  the  board  of  county  commis- 
sioners of  such  connty  shall  bave  made  and 
entered  of  record  tm  their  Journal  an  order 
dtrectiing  gadt  removal,  wblcb  order  tbe  said 
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board  sbtU  make  tritblii  thirty  (30)  daya 
after  tbe  ooimty  canTass  Is  completed,  nnleas 
enjoined  or  xcBtcalned  trom  ao  doing  by  an 
order  oC  tbe  dlatrlct  court  of  said  county  or 
tbe  Judge  tb«eo(,  or  by  tbe  anpreme  court 

"See.  S.  AU  laws  now  in  force  relating 
to  electiau  aball  awly  to  elections  beld  upon 
the  queatlon  of  ranonU  ot  location  of  coun^ 
seata,  excesA  tbat  tbe  question  of  location  of 
such  county  seat  aball  be  contested  In  the 
district  court  of  SAld  coun^  In  tbe  first  In- 
Btance,  but  may  be  removed  to  tbe  district 
court  of  any  otber  county  under  tbe  pro- 
Tisiona  of  the  code  relating  to  change  of  tbe 
place  <^  trial,  and  shall  be  also  subject  to 
appeal  or  writ  of  error  to  the  supreme  court: 
ProTided,  that  not  less  tban  two-thirds  of 
all  tbe  tegal  votes  cast  shall  be  necessary  to 
effect  tbe  ranoval  of  tbe  county  seat  of  any 
county  In  tbls  state. 

"Sec.  6.  All  laws  governing  contests  of 
Sections  shall  be  beld  applicable  to  contests 
of  county  seat  elections,  except  that  the 
lioard  of  county  commissioners  of  tbe  county 
shall  In  all  cases  be  the  contestee  and  that 
the  contest  shall  be  conducted  in  the  district 
court  ot  the  proper  county.  Such  district 
court,  or  the  judge  thereof  in  vacaUon  may 
appoint  a  referee  to  take  testimony  in  rela- 
tion to  the  grounds  of  coutest  alle^  by  the 
contestor,  which  referee  niay  sit  to  take  evi- 
dence in  any  precinct  of  his  county." 

Session  Laws  1881,  page  103. 

Tbe  contention  on  the  part  of  plalntllb  in 
«rror,  contestors,  Is  that  every  legal  voter, 
that  is,  every  elector  of  Crowley  County 
qunlifled  to  vote  at  a  general  election,  was 
entitled  to  vote  upon  the  question  of  locating 
tbe  county  seat,  under  tbe  provisions  of  tbe 
territorial  statutes,  and  that  since  the  elec- 
tion was  restricted  or  limited  to  that  portion 
of  the  legal  or  qualified  voters  who  had  resid- 
ed In  the  county  six  months  and  In  tbe  pre- 
cinct ninety  days,  the  constitntlonal  and  stat- 
utory rights  of  qualified  electors  were  denied, 
and  the  integrity  of  tbe  election  so  affected 
as  to  render  It  illegal  and  void.  On  tbe  oth- 
er hand.  It  is  contended  tbat  by  the  law  of 
1881  It  was  undertaken  to  le^^slate  fully  up- 
on tbe  subject,  not  only  of  the  removal,  but 
of  the  location  of  county  seats,  and  that  It 
provides  a  complete  system  tor  the  regula- 
tion of  elections  upon  both  propositions,  and 
tbat  all  prior  confiietlnK  l^slatlve  enact- 
m«its  were  thereby  rei>ealed  by  Implication. 

At  various  times  since  the  mactment  of 
tbe  law  of  1881  there  has  been  new  legislation 
amendatory  of  the  set  of  1861,  upon  tbe  ques- 
tion of  T«novlng  or  changing  a  county  seat, 
heretofore  quoted  in  this  opinion  and  con- 
tained in  the  Revised  Statutes  of  1868  as 
section  42,  dbapter  SO,  which  relates  solely  to 
the  cbange  of  county  seats.  This  occurred  in 
1S8B  (Laws  1886,  p.  1«3),  again  In  1891  (Laws 
1891,  p.  U7>,  and  also  in  1911  (Laws  1911,  p. 
268).  Bat  none  of  these  subsequent  enact- 
ments In  tbe  least  diange  or  modify  the  law 
•f  1^  80  ftir  as  It  relates  to  tbe  permanoit 


loeatiott  of  county  seats.  Now,  if  this  law 
provides  for  tbe  regulation  of  elections  both 
for  the  change  and  tor  the  permanent  location 
ot  county  seats,  the  election  was  properly  held, 
but  It  the  territorial  statute^  providing  for 
tbe  manner  of  the  permanent  location  of 
county  seats,  la  in  force,  at  which  election 
all  electors  qualified  to  vote  at  graieral  elec- 
tiona  can  vote,  tbea  tbe  election  was  Improp- 
erly conducted  and  the  result  cannot  be  up- 
held. 

We  are  thoroughly  satisfied  that  tbe  legis- 
lature intended  by  the  provisions  of  this  act 
to  provide  for  tbe  conduct  of  elections  both 
aa  to  the  permanent  location  and  the  removal 
ot  county  seabs.  The  constitutional  provl- 
siona  quoted  are  still  In  force.  By  section  2 
of  article  14  ot  the  constitution  tbe  people 
n-lthbeld  authority  from  the  general  assem- 
bly to  remove  county  seats  and  precluded 
any  one  from  voting  on  that  question  who 
bad  not  resided  in  the  county  six  months  and 
the  prednct  ninety  daya  By  section  26  of 
article  6  the  people  prohibited  tbe  general 
assembly  from  passing  any  local  or  special 
law  affecting,  among  odier  things,  tbe  loca- 
tion or  change  of  county  seats.  Obviously  it 
was  pursuant  to  these  constitutional  amend- 
ments that  the  general  assembly  adopted  tbe 
act  of  1881.  It  is  general  in  Its  terms,  is  not 
open  to  tiie  (AJe<^on  of  being  either  local  or 
special,  and  Is  Its  first  expression  upon  the 
subject  of  location  and  removal  of  county 
seats  after  the  limitations  and  Inhibitions 
fixed  by  the  constitution.  It  was  the  plain 
intention  of  the  legislature  to  establish  by 
this  act  a  uniform  procedure  regulating  all 
elections  concerning  county  seats,  in  har- 
mony with  constitutional  provisions.  Tbe 
act  is  essentially  different  in  many  respects 
from  all  former  legislation  upon  this  subject 
It  requires  the  appointment  of  spe<dal  Judges 
and  registers  of  election  and  the  use  of  sepa- 
rate ballot  boxes;  provides  for  six  mouths 
residence  in  the  county  and  ninety  days  resi- 
dence In  the  prednct  as  a  qualification  to 
vote  upon  such  question;  and  Contains  new 
and  additional  matter  In  that  it  for  the  first 
time  provides  for  contest  of  election  upon  the 
question  of  either  removal  or  location  of 
county  seats,  and  designate  the  court  which 
shall  have  Jurisdiction  to  bear  and  determine 
such  contests.  Since  the  act  Is  Inconsistent 
with  and  repugnant  to  former  legislation  up- 
on this  subject  altbout^  it  contains  no  re- 
pealing clause,  it  Is  well  settled  that  i^ot- 
withatanding  such  omission,  so  much  of  tor^ 
mer  legislation  as  Is  In  conflict  with  tbe  later 
proTldons  Is  impliedly  repealed.  In  support 
of  this  proposition  we  quote  from  Sedgwick, 
In  his  work  upon  tbe  construction  of  statu- 
tory and  constitutional  law,  under  the  head- 
ing "Repeals  By  Implication,"  page  104,  as 
followa: 

"But  on  the  other  hand,  it  la  equally  well 
settled  that  a  subsequent  statute,  wbldi  is 
clearly  r^ugnant  to  a  prior  one,  neceasarliy 
repeals  tbe  former,  althootf>  It  does  not  do  ao 
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in  terms ;  and  even  if  the  Bnbseqnent  statute 
be  not  repngnsnt,  In  all  ita  provlfdons,  to  a 
prior  one,  yet  If  the  later  statate  was  clearly 
intended  to  prescribe  the  only  rule  that 
should  govern  in  the  case  provided  for.  It  re- 
peals the  original  act" 

And  again  at  the  same  liage: 

"It  has  been  r^>eatedly  declared  that  ev- 
ery statute  is,  by  Implication,  a  repeal  of  all 
prior  statutes,  so  tar  as  it  la  contrary  and 
rqnignant  thereto^  and  that  without  any  re- 
pealing clause." 

Our  own  court,  In  Edwards  t.  D.  &  B.  0. 
B.  Co.,  18  Colo.  09,  21  Pac.  lOU,  spoke  mton 
the  same  subject  as  follows: 

"The  fact  that  the  latter  statute  does  not 
in  words  refer  to  the  earlier,  but  on  the  con- 
trary purports  to  amend  a  different  chapter, 
does  not  take  away  the  r^ugnancy  or  alter 
the  consequHices  arising  therefrom.  It  la 
not  absolutely  necessary  under  the  constitu- 
tion that  a  repealing  statate  shall,  either  In 
its  title  or  body,  mention  the  statute  repeal- 
ed. Cooley,  Const  lim.  183.** 

In  District  of  Columbia  v.  Button,  143  TT. 
S.  18,  12  Sup.  Gt  369,  36  L.  Ed.  60,  It  Is  said : 

"We  are  not  unmindful  of  the  rule  that  re- 
peals by  implication  are  not  favored.  But 
there  Is  another  rule  of  construction  equally 
sound  and  well  settled  which  we  think  ap- 
plies to  this  case.  Stated  in  the  language  of 
this  court  in  United  States  v.  Tynen,  11 
WalL  88,  92  [20  L.  Ed.  153],  It  Is  this :  'When 
there  are  two  acts  on  the  same  subject  the 
rule  Is  to  give  effect  to  both  if  possible.  But 
if  the  two  are  repugnant  in  any  of  their 
provisions,  the  latter  act,  without  any  repeal- 
ing clause,  operates  to  the  extent  of  the  re- 
pugnancy as  a  repeal  of  the  flrst;  and  even 
where  two  acts  are  not  In  express  terms  re- 
pugnant yet  If  the  latter  act  covers  the 
whole  subject  of  the  first,  and  embraces  new 
provisions,  plainly  showing  that  it  was  in- 
tended as  a  substitute  for  the  first  act,  It  will 
operate  as  a  repeal  of  that  act.'  " 

The  above  case  Is  cited  with  approval  and 
followed  In  a  later  case,  Henrietta  Mining  & 
Milling  Co.  V.  Gardner,  173  U.  S.  123,  19  Sup. 
Ct  327,  43  L.  Ed.  637,  In  which  Is  found  the 
following  statement  quoted  from  Henderson's 
Tobacco,  11  WaU.  607,  20  L.  Ed.  235: 

"Statutes  are  Indeed  sometimes  held  to  be 
repealed  by  subsequent  eiactments,  though 
the  latter  contain  no  repealing  clauses,  ^hls 
Is  always  the  rule  when  the  provisions  of  the 
latter  act  are  repugnant  to  those  of  the  for^ 
mar,  so  far  as  they  are  repugnant  The 
enactment  ot  provisions  inconsistent  with 
those  previously  existing  manifests  a  clear 
intent  to  alKdish  the  old  law." 

Tbe  si^eme  court  of  Michigan,  in  Hay- 
nardT.  WameUns,  m  Mich.  477, 76  N.  W.  69, 
baa  stated  the  same  rule  in  the  following 
lansnm  qnottog  from  Btate  v.  Mayor,  eto., 
40  N.  S.  Law,  207: 

"  'Every  statute  most  be  considered  ac- 
cording to  what  anwara  to  have  been  the  in> 


tention  of  the  legislatnie,  and  evoi  tiumgh 
two  statutes,  relating  to  the  same  subject- 
matter,  are  not  in  terms  repugnant  or  incon- 
sistent, if  the  latter  statute  is  clearly  intend- 
ed to  prescribe  the  only  rule  whidi  should 
govern  the  case  provided  tor,  it  will  be  con- 
strued as  KveaUng  the  original  act'  This 
statement  la  only  the  reiteratioQ  of  the 
general  rule  laid  down  by  text-writers  and 
the  courts  generally." 

The  words  location  and  removal  are  not 
only  used  disjunctively  throu^iout  the  act, 
but  are  employed  in  sndk  a  manner  as  to  bi- 
dlcato  conclnslve^  that  the  legUdature  had 
clearly  in  mind  both  the  subject  ot  removal 
and  the  subject  of  locatkm  of  county  seata. 
While  It  may  be  admitted  that  the  title  of  a 
legislatiTe  act  is  often  taken  into  oonsfdera- 
tlon  by  the  courte  as  an  aid  to  the  Interpre- 
tation thereof  It  la  elementary  that  where 
there  is  no  doubt  as  to  the  purpose  of  the 
act  there  Is  no  room  for  Interpretetion,  and 
as  tlie  body  of  this  act  Is  expressed  In  dear 
and  unambiguous  terms,  there  is  no  occa- 
sion to  resort  to  the  title  to  aid  in  Its  lntn> 
pretatlon.  Had  the  act  been  so  worded  as 
to  render  It  in  the  least  doubtful  or  Inconsist- 
ent or  if  ambiguity  could  be  discovered  In 
it  then  resort  might  be  had  to  Its  title  to 
afford  aid  In  determining  Its  meaning.  But 
since  the  real  object  of  the  statute  Is  definite 
and  certain,  we  need  not  go  beyond  Uie  bodj" 
of  the  act  to  seek  Infftrmatlon  as  to  the  legis- 
lative Intent 

Upon  the  proposition  that  lu  aid  of  the 
interpretation  of  the  statute  its  title  should 
be  resorted  to  only  In  cases  of  uncertainty  or 
ambiguity  In  the  body  of  the  act  Itself,  na- 
merons  authorities  might  be  fdted,  from 
which  we  select  the  following : 

"  The  title  is  no  part  of  an  act  and  can- 
not enlarge  or  confer  powers,  or  control  tbe 
words  of  the  act  unless  they  are  doubtful 
or  ambiguous.  (Citing  cases.)  The  ambigui- 
ty must  be  in  the  context  and  not  in  the 
title  to  render  the  latter  of  any  avail'  Unit- 
ed States  V.  Oregon,  etc.,  Bailroad,  164  U.  S. 
526,  641  [17  Sup.  Ct  165,  41  I*  Ed.  541]." 
Cornell  v.  Coyne,  182  C.  S.  418,  430,  24  Sap. 
Ct  383,  386  (48  U  Ed.  604). 

"In  determining  the  meaning  of  a  statute, 
courts  will  endeavor  to  ascertain  the  luteii- 
tton  of  the  legislature  in  framing  It  Al- 
though the  title  of  the  act  will  have  its  due 
share  of  consideration  in  the  effort  to  deter- 
mine the  legislative  intent,  yet  such  title  la 
not  conclusive  upon  the  subject  of  such  in- 
tention. The  intention  of  the  legislature 
may  be  ascertained  by  oonsideriug  the  whole 
ac^  and  conatming  one  part  by  another,  and 
one  <daaae  wU3i  raferenoe  to  ita  connectitw 
with  other  clauses."  South  Park  Goauals- 
sloners  t.  First  National  Bank.  177  111  234, 
288,  62  K  E.  36S,  866w 

"But  ttie  modem  doctrine  Is  that  when  the 
language  of  the  statute  la  amblgoous,  flie 
courte  can  resort  to  tbe  OOa  as  aid  in  ^tIbi 

Digitized  by  Google 


Colo.) 


TOWN  OP  SUGAR  OITT  T.  BOARD  OF  C0M*B8 


815 


BoA  act  Its  tme  m«uiils4^  but  tbat  this  can- 
not l)e  idone  vrtien  tbe  language  naed  la  clear 
and  imamblgcuraa.''   State  t.  Patterson,  1S4 

N.  G  (02,  ei4,  47  a  a  806»  soe. 

[8]  It  Is  contended  by  plalntUte  in  eixor 
that  constltntlonal  and  statutory  rl^ts  and 
prlvUeges  are  Infrbuced  by  llie  act  of  ISSl, 
because  a  longer  residence  In  the  county  and 
precinct  Is  prescribed  to  oitltle  one  to  vote 
at  suKdi  elections  than  Is  prescribed  to  ({nallr 
ty  electors  to  vote  at  general  elecOona.  Tbe 
answer  to  this  Is  that  the  omstltntton  Itsdf 
spedflcally  reserves  to  the  legislature  the 
right  to  determine  the  length  of  residence  In 
the  county,  dty,  town,  ward  or  precinct 
which  may  be  required  as  a  quallflcatlon  for 
voting,  and  It  Is  impossible  to  coDceire  how  a 
regulation  on  that  subject  could  violate  any 
constitutional  right  The  fact  Is  that  section 
2  of  article  14  of  the  constitution  provides 
that  no  person  shall  vote  upon  the  proposi- 
tion of  removal  of  a  county  seat  unless  he 
shall  have  resided  in  the  county  six  months 
and  Id  the  precinct  ninety  days  prior  to  tbe 
elecUou  at  which  such  proposition  is  sub- 
mitted. Section  1  of  article  7  of  the  consti- 
tution Bpeci&cally  reserves  to  the  legislature 
the  right  to  determine  the  length  of  residence 
required  In  the  county  or  precinct  as  a  quali- 
fication for  voting.  It  therefore  was  purely 
a  question  for  the  legislature  as  to  whether 
the  same  rule  should  be  adopted  as  to  resi- 
dence In  the  case  of  an  election  to  locate  a 
county  seat,  as  tbe  constitution  had  already 
adopted  in  the  case  of  an  election  upon  the 
question  of  removal  of  a  county  seat  The 
length  of  residence  required  in  the  latter  case 
was  definitely  fixed  by  the  constitution,  and 
the  legislature  was  left  fres  to  determine 
the  qualifications  of  voters  at  an  election 
npon  the  question  of  the  location  of  a  county 
seat.  Unquestionably,  since  there  Is  no  spe- 
dfle  ooostltotlonal  inhibition,  and  the  statute 
Is  general  applying  alike  to  all  similarly 
situated,  the  legislature  had  the  power  and 
authority  to  enact  it  Mayor,  etc.,  v.  Bhat- 
tuck,  19  Colo.  104,  34  Pac.  947,  41  Am.  St. 
Bepw  20&  It  was  a  question  of  legislative 
policy  pure  and  simple,  with  which  the  courts 
have  nothing  whatever  to  do.  It  may  not, 
however,  be  amiss  to  suggest  that  many  of 
the  reasons  which  exist  for  requiring  long 
residential  qualifications  to  entitle  electm 
to  vote  npon  the  question  of  removal  of 
county  seats  are  equally  applicable  npon  the 
question  of  voting  to  locate  county  seats. 

[7]  Inditotally  It  Is  urged  that  the  act  is 
unconstltntlonai,  In  that  Its  subject  Is  not 
soffidently  expressed  In  Its  title,  whldi  reads: 
"An  Act  to  Regulate  Electloira  for  the  Re- 
moval of  County  Seats."  There  seems  no 
room  to  fairly  doubt  that  the  act  was  de- 
signed to  proirtde  both  for  Sections  for  the 
Change  or  removal  and  the  permanent  loca- 
Hon  of  county  seats.  The  title  la  broad  and 
eomprebensive  enough  to  include  dectloni 
for  the  removal  of  county  seats  whether  tem- 


porarily or  permanently  established.  The 
qnestlcm  of  tbe  permanoit  location  of  a  coun- 
ty Beat  involves,  or  may  involT<^  the  question 
of  removal,  as  much  as  does  the  question  of 
the  change  of  a  county  seat,  and  Indeed  both 
involve^  or  may  involve,  the  question  at  re- 
tention of  a  county  seat.  In  diort,  the  real 
purpose  <tf  the  act  Is  to  provide  for  the  r^* 
latlon  of  decttons  for  the  selecthm  of  county 
seats.  If  the  title  had  been  more  spedflc  and 
had  r^erred  to  elections  for  the  removal  of 
county  seats  already  permanently  establl^- 
ed,  there  might  be  force  in  1Mb  eontentitm. 
Rut  as  the  title  stands  it  applies  as  well, 
conddered  from  a  practical  standpoint,  to 
the  regulation  of  an  election  where  the  ques- 
tion of  the  removal  of  a  county  seat  tempora- 
rily located  Is  submitted,  wbldi  is  an  elec- 
tion npon  the  question  of  the  permanent  loca- 
tion of  a  county  seat,  aa  to  an  election  for 
the  removal  of  a  county  seat  already  perma- 
nently located.  The  act  by  its  title  is  con- 
fined to  a  single  sul^ect,  namely,  that  of  the 
selection  or  designation  of  county  seats,  and 
the  very  fiict  that  the  tttie  Is  broad  and  com- 
prehensive in  and  of  Itself  alone  largely 
removes  It  from  the  constitutional  objection 
urged,  because  any  mattra  which  may'  fairly 
be  said  to  be  germane  to  the  main  subject 
may  be  luroperly  embraced  in  the  act  It 
seems  clear,  upon  a  survey  of  the  whole  mat- 
ter, that  no  member  of  the  legislature  could 
possibly  have  been  misled  or  deceived  by  the 
language  of  this  tiUe,  nor  could  any  citizen 
of  ordinary  prudence  be  led  astray  by  the 
fact  that  the  titie  was  not  as  definite  and 
certain  as  exacting  and  trltical  counsel  now 
insist  that  it  should  have  been,  which  are 
among  the  chief  evils  intended  to  be  met  and 
overccHne  by  this  constitutional  provtsttm. 

In  the  case  at  Golden  Canal  Oompany  v. 
Bright,  8  Colo.  144,  at  page  149,  6  Pac.  142. 
at  page  144,  the  f  ollo^g  language  upon  this 
subject  Is  used: 

**The  constitutional  Inhibition  must  receive 
a  reasonable  construction.  It  is  enough  If 
the  Mil  treats  of  but  one  general  subject  and 
that  subject  Is  expressed  In  the  title ;  to  re- 
quire that  each  subdivision  of  the  subject, 
each  and  every  of  the  *ends  and  means  neces- 
sary or  convenient  for  the  accomplishment  of 
the  object* ,  must  be  spedflcally  mentioned  in 
the  titie,  would  greatly  Inqwde  and  embar- 
rass les^Umate  legislation.  Judge  Cooley  as- 
serts that  it  would  ^ctuall^  render  legisla- 
tion lmposBlbl&'  Co<^,  Const  lim.  144." 

And  in  the  case  of  Board  of  County  Com- 
missionera  of  Bi  Paso  Coun^  v.  Board  of 
County  OommiBBlonerB  of  Teller  County,  SSi 
Colo.  SIO.  76  Pac.  368,  this  court  reiterates 
upon  this  question  a  like  doctrine  in  the  fol- 
lowing language: 

"The  constitutional  inhibition  invoked  only 
requires  tiiat  the  title  to  an  act  clearly  ex- 
press its  subject,  and  not  Its  provisions  or  the 
details  by  which  its  object  Is  to  be  accom- 
plished. Peopl9  ex  rel.  Growell  v.  Lawrence, 
41  N.  y.  137.  Its  mandate  is  observed  If  the 
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legislation  In  the  body  of  a  statute  Is  ger- 
mane to  the  general  subject  expressed  In  the 
title  of  the  act  In  which  It  appears.  The 
test  In  this  respect  Is,  whether  such  legisla- 
tion is  relevant  or  appropriate  to  such  sub- 
ject In  re  Breene,  14  Colo.  401  [24  Pac.  3] ; 
In  re  Pratt,  19  Colo.  138  [34  Pac.  680] ;  Ed- 
wards V.  R.  R.  Co.,  18  Colo.  59  [21  Pac  1011]; 
Mollle  Gibson  C.  iS.  &  M.  Co.  t.  Sharp,  23 
Colo.  259  [47  Pac.  266]." 

We  reach  the  conclusion,  therefore,  that 
there  was  no  error  In  refusing  leave  to  con- 
testors  to  am^d,  as  purposed ;  also  that  the 
election  was  held  under  the  proper  statute 
and  that  the  result  must  be  upheld.  The 
trial  court  having  reached  a  like  coudnalon, 
the  Judgment  is  affirmed. 

Judgment  affirmed. 

WHITER  J.,  not  participating. 


HUKLET  V.  YOUNG  MEN'S  CHRISTIAN 
ASS'N  OF  PHCBNIX.   (No.  1337.) 

(Supreme  Court  of  Ariiona.   Alajr  16,  1914.) 

1.  SuBSCBiPnoNs  (S  8*)— Feaud. 

Where  the  execution  of  a  subscriptioD  con- 
tract is  induced  by  a  fraudulent  representation 
of  fact,  the  contract  Is  not  binding  on  the  sub- 
scriber, but  the  fraud  must  relate  to  the  sub- 
Ject-matter  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Snbscrlptiont, 
Gent  Dig.  8  9 ;  !>«:•  Dig*  i  o,*} 

2.  Evidence  (S  444*)— Paboi.  Etidencb—Sttb- 

SCBIPnON  CONTBACTS— COHDITIOKB. 

One  who  in  writing  subscribes  to  a  fnnd  to 

{trovide  a  building  and  site  for  a  Y.  H.  C.  A. 
D  consideration  of  subscriptions  of  others,  pro- 
vided a  specified  sum  is  snhscribed,  is  bound  on 
his  subscription  on  the  performance  of  the 
specified  condition,  and  he  cannot,  by  parol, 
show  other  coaditions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Big.  §8  1929-1944,  2049;  Dec.  Dig.  % 
444.*] 

Appeal  from  Superior  Court,  Maricopa 
County ;  Franli  O.  Smith,  Judge. 

Action  by  the  Young  Men's  Christian  As- 
sociation of  Phoenix,  Ariz.,  against  P.  T. 
Hurley.  From  a  Judgment  for  plalntlft,  de- 
fendant ai^iealB.  Affirmed. 

Appellee,  a  corporation,  commwced  this  ac- 
tion t»  enforce  the  payment  of  a  subscription 
contract  executed  and  delivered  by  the  appel- 
lant to  a  Toluntary  association  of  dtizens 
acting  for  the  pnrpoae  of  aolldting  nuSi  sub- 
scriptions, and  by  such  association  the  con- 
tract was  d^lTered  to  and  became  the  prop- 
erty of  the  appellee;  The  foUowtng  la  the 
subscription  contract  in  question: 

"Young  Men's  Christian  Association 
Building  Fund. 
$SO0.0O  Phoenix,  Arizona,  April  4,  1907. 

"For  the  purpose  of  providing  a  building 
and  site  for  the  Young  Men's  Christian  As- 
sociation of  Pbcenlx,  and  In  consideration  of 
the  subscriptious  of  others,  provided  at  least 
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$60,000.00  be  Bubocribedi.  I  promise  to  pay  to 
the  treasurer  of  the  building  fund,  at  the 
Phffinix  National  Bank,  five  bnndred  ($500.- 
00)  dollars  payable  as  foUovre:  Oiue-foaiUi 
May  lOtb.  1907,  oufr^fourth  NoTember  10, 
1907,  one-fourth  May  10th,  190& 

"Or  will  pay  in  fuU  on  

"[Signed]  P.  T.  Hurler." 

The  appellant  did  not  pay  any  of  the  soms 
mentioned.  The  voluntary  association  or- 
ganized the  proposed  corporation,  the  Young 
Men's  Christian  Association  of  Phoenix,  the 
appellee,  to  which  the  property  In  all  the  sub- 
scription contracts  was  delivered.  The  sub- 
scription contracts,  thus  proctired  and  deliv- 
ered, exceeded  in  the  aggregate  $60,000.  The 
api)ellee,  through  Its  agents,  purchased  a  foil 
city  block  for  a  consideration  of  $32,000,  and 
selected  a  site  for  the  proposed  building 
from  about  a  third  part  of  the  block  purcbas- 
ed,  and  sold  other  parts  of  the  block  for  an 
aggregate  sum  of  $33,000.00,  and  donated  to 
the  city  a  part  of  the  block  for  the  purpose 
of  a  public  park,  with  the  right  of  a  rever- 
sion to  the  appellee  In  case  of  nonuser  by  the 
city.  In  1909  the  association  commenced  the 
erection  of  a  suitable  building  upon  the  rite 
selected  for  that  purpose,  and  completed  the 
building  in  due  course  of  time  at  an  expendi- 
ture of  $100,000.  The  appellant  resisted  pay- 
ment for  the  reasons  as  set  forth  in  his  an- 
swer, because  the  persons  soliciting  the  sab- 
scription  for  the  benefit  of  the  ai^llee  "stat- 
ed and  represented  to  this  defendant,  and 
it  was  then  and  there  made  a  condition  of 
such  subecrlptlon  by  the  parties  thereto: 
"(1)  That  the  proposed  site  to  which  said 
subscription  had  reference  should  be  imoie- 
diately  selected,  and  should  be  an  entire  dty 
block  of  ground,  and  the  proposed  building 
should  be  immediately  erected  thereon  with 
suitable  lawns  and  playgrounds  about  the 
same ;  (2)  that  the  association  which  should 
own  and  control  said  site  and  building  should 
be  composed  of  subscribers  to  the  said  fond, 
and  should  be  nonaectarian  in  character,  and 
Its  priTlleees  open  to  and  for  the  benefit  of  all 
persons  who  might  be  believers  in  the  Chris- 
tian religion  without  discrimination  as  to 
sect,  and  especially  to  and  for  the  benefit  of 
his  children  defendant;  (3)  that  the  purposes 
of  said  association  were  to  furnisU,  own, 
control,  and  manage  a  site  and  bniiding  foi 
the  Young  Men's  Christian  Association  of 
Phoenix  and  for  no  other  purpose.  This  de- 
fendant shows  that,  believing  and  relying 
upon  said  representations  and  upon  said  con- 
ditions, without  any  information  or  knowl- 
edge that  the  same  were  in  any  respect  false 
or  untrue,  or  that  said  persons  soliciting 
said  subscription  or  their  successors  would 
not  in  good  faith  carry  out  the  terms  and 
conditions  of  said  subscription  contract  upon 
their  part,  this  defendant  made  and  delivered 
said  subscription  contract  to  said  Tolnntaiy 
association.'* 


«por  other  osmi  sm  wmfl  topic  and  Mctlon  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Kar-No.  Sertw  tt  B«p'r  IndaxM 

Digitized  by  Google 


Ariz.)  HURLEY  t.  YOUNG  MEN'S  CHRISTIAN  ASS'N  OP  PHCENIX  817 


The  defendant  alleges  that  "said  repreaeo- 
tatlons  so  made  as  aforesaid  were  false  and 
nntrue,  and  tbat  the  said  associated  persona 
and  their  enccessors,  the  plaintiff  corpora- 
tion, have  so  violated  the  terms  of,  and  re- 
fused to  perform  the  conditions  of  such  stib- 
Bcrlptlon  on  their  part  that  this  defendant 
was  •  •  •  fully  discharged  and  released 
for  all  obligations  thereunder,  and  Immedi- 
ately upon  learning  that  said  representations 
were  false,  and  that  said  corporation  had 
refused  and  Intended  to  refnse  to  perform 
the  conditions  of  said  contract  as  aforesaid 
on  their  part,  this  defendant  refnsed  and 
sttU  does  refnse  to  pay  anything  whatsoever 
upon  the  said  snbscriptlon  contract" 

The  defendant  alleges  that  the  aflsocfetton, 
and  as  Its  successor,  the  corporation,  at  about 
the  time  the  subscrlptlm  contract  was  made, 
shortly  thereafter  did  parchase  an  entire 
city  block  of  ground  In  the  city  of  Phoenix  as 
a  site  for  the  proposed  Young  Men's  Christian 
Association  Bnllding,  and  after  a  delay  of 
more  than  two  years  commenced  the  erection 
of  said  building  upon  one  comer  of  said  blocdc, 
□poo  ground  lees  than  one-foorth  of  the  total 
area  of  said  blo^  and  the  said  bvUdtng  Is  not 
snrronnded  with  or  oonneetod  with  lawns 
and  playgrounds;  ttiat  after  loi^  delays  the 
bnllding  was  completed,  and  the  remainder  of 
the  said  blocic,  about  three-fourths  tbareof, 
was  sold  by  plainUfF,  as  sites  for  la^e  build- 
ings In  no  way  connected  with  or  used  for  the 
Young  Men's  Christian  Assodatfon's  pur- 
poeeSf  and  large  baUdlnga  erected  thereon; 
tbat  the  piwlnflff  and  said  voluntary  aasoda- 
tlon  Intotded  to,  and  did,  off  large  por- 
tions of  the  tract  of  land  purchased  by  tliem 
with  the  fund  subscribed  Cor  the  dte  for 
Bald  TooBg  Men's  Christian  Assodattoa 
Building,  and  did  dtmate  and  give  away 
other  portions  of  such  sUe  contrary  to  the 
purposes  tot  which  said  corporation  was 
formed,  and  for  which  the  said  subscription 
was  solicited  and  made  by  this  defendant  as 
aforesaid. 

The  delay  in  the  setoctlon  of  the  site  for 
the  building,  and  the  commen cement  of  the 
erectloii  «f  the  building  Is  alleged  to  have 
been  canaod  no'  act  or  neglect  of  defend- 
Aut,  bat  on  informatloa  and  b^ef  It  is  aJb- 
leged  such  delay  was  occasioned  and  dellber- 
at^  baooght  about  by  and  at  the  reqiiest  ot 
tbe  r^fi<^t1*  corporation  and  Its  omtroUing 
officers. 

As  a  braach  of  tbe  second  alleged  ocmdltlon 
of  the  subscription  contract,  defendant  al- 
leges that  certain  of  the  subscribers  to  the 
•aid  fond,  including  the  persons  solkdting 
the  subscriptions,  wganlsed  the  plaintiff  cor* 
poratlon,  and  turned  over  to  It  tbe  subscrip- 
tions of  this  defendant  and  otiun  of  like  ten- 
or, and  therefore  did  so  jKovlda,  in  tbe  artl- 
clet  of  incorpocatioik  of  said  aasodatlon  and 
the  by-laws  thereof  adc^ted,  tbat  no  pvam 
or  persona  other  tiian  those  in  vood  standing 
M  membus  of  erangellcal  flhwrrhM  adgtat  bo 
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or  could  become  active  members  of  aald  as- 
sociation, or  hold  oflBce  therein,  or  control  the 
management  aud  affairs  of  said  corporation 
and  the  bnllding  to  be  erected  by  It;  that  by 
reason  of  such  provision,  and  the  fact  exist- 
ing that  this  defendant  and  his  children,  be- 
ing members  of  a  church  other  than  an  evan- 
gelical church,  thereby  deprived  this  defend- 
ant and  his  <AUdren,  for  whose  benefit  said 
subscription  was  made,  of  all  the  right  to 
active  membership  In  said  association,  and  of 
an  right  to  vote  In  the  management  and  con- 
trol of  said  corporation  and  of  Its  buildings 
and  property  and  the  election  of  Its  officers, 
and  by  reason  of  the  violation  of  the  said 
condition  of  the  subscription  contract  so^ 
contract  became  void  and  of  no  effect 

The  third  condition  inducing  the  defendant 
to  enter  into  the  subscription  contract,  as  al- 
leged, is  alleged  to  have  been  vitiated  In  tbe 
manner  following:  "  •  •  •  Instead  of  con- 
fining the  said  assodatton  and  coriwratlon  to 
the  purpose  for  which  this  defendant's  sub- 
scription was  solicited  and  made,  «  *  • 
immediately  after  said  subscription  had  been 
obtained,  commenced,  and  for  two  years  con- 
thraed  to  carry  on,  the  business  of  speculat- 
ing in  real  estate  and  the  soliciting  and  tak- 
ing of  money  from  persons  owning  property 
in  the  said  city  of  Phoenix  in  return  for  the 
Influence  of  said  association  and  corporation 
in  the  locating  of  public  buildings  on  and 
near  the  property  of  said  persons  and  on  tbe 
property  purchased  by  the  said  plaintiff  cor- 
poration, and  did  succeed  in  Inducing  the 
tocation  of  tbe  United  States  post  office  and 
courthouse,  oOierwlse  known  as  the  Federal 
BuUdIng,  on  tiie  said  corporatlcoi's  property, 
to  the  great  enhancement  In  value  of  tbe  sur- 
rounding property  owned  by  the  persons  who 
♦  •  •  had  paid  the  said  eorporatirai  ft>r  Its 
hifluCTce  In  obtaining  said  location,  and  great- 
ly to  tbe  hMsand  damage  of  other  sections 
ct  tbe  said  dty  of  FbOBoix,  In  wbftA  and  near 
which  this  d^6ndant  owned  property,  and 
where  be  and  many  otber  sulMcrlbers  to  said 
Young  Man's  Christian  Association  fund 
were  destrous  of  having  said  Federal  BuUd- 
Ing located,  and  where  it  might  or  would 
have  been  located  except  for  the  acts  of  said 
eorporatton-" 

Defend&nt  further  alleges  that  at  a  time 
prior  to  tbe  date  when  tbe  site  fOr  the  said 
bnlldSnr-wu  pnnhased  and  located,  or  the 
boildfaig  connnenced  thereon,  this  defendant 
notlfled  the  said  corporation  plaintiff  of  his 
refnaal  to  pay  bis  said  subscription  and  the 
reasons  ttaerefor,  and  this  defendant  spedflc- 
aUy  denies  that  such  site  was  purchased  and 
said  building  commenced  or  erected  with  reU- 
ance  npon  tbe  sobsctiptlon  of  this  defendant 
The  plalntltt  demurred  and  moved  to  strike 
certain  parts  of  tbe  second  amended  answer. 
The  denrarrer  was  overruled.  Tbe  motion 
was  granted ;  part  of  said  answer,  referring 
to  tbe  breach  ot  tbe  third  condition  of  the 
rabMHptkm  contract,  inducing  its  exeeirtion 
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and  delivery  by  defendant,  was  ordered 
stricken.  The  canse  was  tried  to  a  jury, 
which  returned  a  rerdlct  for  tlie  plalntUC 
J^udgm^t  was  rendered  Oiereon.  A  new 
trial  was  ref  used,  and  this  appeal  is  prosecut- 
ed from  the  order  refusing  a  new  trial  and 
from  the  final  judgment. 

Ai^laut  assigns  as  error  the  order  grant- 
ing the  motion  to  strike,  the  order  denying 
motion  of  defendant  for  Judgment  at  the  dose 
of  plaintiff's  evidence  In  chief,  In  rejecting 
evidence.  In  refusing  Instmctlona  requested 
by  defendant,  In  giving  instruction^  and  in 
overruling  defendant's  motion  for  a  new  trlaL 

Armstrong  &  Lewis  and  Alexander  &  Chris- 
ty, all  of  Phoenix,  for  appellant  Kibbey, 
Bennett  &  Bennett  and  B.  S).  UaAs,  all  of 
Phoenix,  for  appellee. 

CUMNIMGHAM,  J.  (after  stating  the  facts 
aa  above).  The  defendant  admits  the  execu- 
tion and  the  delivery  of  the  written  Instru- 
ment sued  upon,  and  admits  that  the  sub- 
scription contracts  procured  aggregated  $60,- 
000,  admits  that  the  corporation  for  whose 
benefit  and  use  the  subscription  contracts 
were  solicited,  procured,  executed,  and  dellv- 
eired  was  organized,  and  it  acquired  the 
building  site  and  erected  the  contemplated 
building  thereon,  and  the  building  thereon 
has  been  appropriated  to  the  purposes  of  the 
Young  Men's  Christian  Association  of  Phoe- 
nix. Defendant  admits:  That  he  has  not 
paid  the  sums  mentioned  in  and  by  tlte  terms 
of  the  contract  he  undertook  to  pay,  and  ad- 
mits that  demand  for  payment  has  been 
made,  and  that  he  has  refused  payment 
Defendant  In  his  answer  has  thereby  con- 
fessed the  cause  of  action,  and  seeks  to  avoid 
liability,  for  the  reasons  other  conditions 
than  expressed  in  the  written  contract  were 
agreed  to  between  himself  and  the  person  so- 
liciting his  contract  and  sndi  either  condi- 
tions were  falsely  made  for  the  purpose  of 
inducing  d^endant  to  enter  Into  the  contract 
and  sudi  etmdltlons  were  not  kept  6n  the 
part  of  the  lOaintlfr,  nor  ware  t£ey.  when 
made,  Intended  to  be  Icept  That  such  cond^ 
tions  largely  influenced  the  defendant  to 
make  and  ddlver  the  omtract  aoed  won, 
because  he  bdSered  aneh  otter  conditions 
would  be  fftlthfoUy  kept  and  pototmed  as 
agreed;  tberefor«.  defendant  waa  Induced  to 
and  did  execute  and  delivw  Hid  contract. 

Do  the  matters  aet  ftnth  in  defwtent^s  an- 
swer c<nistltttte  a  defense?  Are  ttaey  snffl- 
dent  to  avoid  Oie  written  undCTtaking?  Can 
a  party  to  a  written  contract  defend  upon  Hie 
grounds  that  he  was  loduced  to  encate  the 
contract  ,by  reason  of  vecbal  conditions 
agreed  upon,  but  not  expressed  in  tiw  Inatra- 
ment  wlien  executed  and  delivered  by  him? 

[1]  The  gemeral  rule  la  that:  *'If  the  exe- 
cution of  a  contract  to  i^ve  a  subscrUttlQa  Is 
Induced  by  a  fraudulent  ispreaentatloii  of 


t&ct,  it  Is  not  blndiog  upon  the  subscriber; 
the  fraud  affords  a  d^^oBe.  It  is  easoitlal, 
however,  that  the  fraud  should  relate  to  flie 
subject-matter  of  the  contract"  87  <^  403. 

[2]  Defendant's  undertaking  was  that  be 
would  pay  the  spedfled  sum  of  money  upon 
the  performance  by  the  other  party  of  a 
single  condition  named  in  the  contract  ris^ 
provided  that  at  least  $60,000  be  subecrllMd 
by  others  tbr  the  purpose  mentioned.  By 
the  terms  of  the  wrlttoi  instrument,  the  per 
formanee  of  that  condition  la  made  the  sole 
conalderatton  for  his  promise  to  pay  the 
money.  In  hia  answer  defendant  doea  not 
complain  that  that  condition  has  not  been 
performed.  That  particular  condltini  la  the 
subject-matter  of  the  contract  The  alleged 
Calse  and  fraudulent  representations  com- 
plained of  in  the  answer  relate  to  matters 
quite  dlsUnct  from  the  condltlim  expressed  In 
thdr  contract  made  the  subject-matter  of 
this  action,  with  reference  to  which  false  and 
fraudulent  representatious  and  oondlttoos  tbe 
parties  made  no  contract  whatever. 

"A  false  or  frandulrat  represoitatlon,  to 
afford  grounds  of  relief  against  a  contract 
which  the  parties  have  entered  into,  must  re- 
late to  tbe  subjeet-mattw  of  that  contract" 
Blair  V.  Buttolph,  72  Iowa,  81,  83  N.  W.  848t 
dting  Noel  V.  Hort<ni,  50  Iowa,  687. 

It  appears  from  the  aiuwer  that  deftitdant 
made  some  other  agreements  with  the  penoaa 
soUdting  his  sntiscriptlon,  by  whidi  agree- 
ments he  undertook  to  promise  to  pay  a  like 
sum  in  condderatlon  of  the  performance  of 
cCTtaln  conditions,  and  those  condltlona  hare 
not  been  performed.  Under  sndi  dmun- 
stances  the  omsideratlon  for  such  contract 
and  promise  has  failed,  through  tbe  failure 
to  perform  the  oondltlons  agreed  upon.  That 
is  not  this  case;  defendant  admits  or  does 
not  deny  that  the  condition  repressed  in  tbe 
written  contract  as  the  condderatton  of  bis 
undwtaking  has  been  performed  as  agreed. 
Such  is  the  contract  here  involved,  and  all 
other  contracts,  so  far  as  Qits  action  Is  con- 
cerned, are  wholly  immaterial. 

Another  reason  ^sta  why  tbe  mattera 
pleaded  cannot  be  of  avail  to  defendant  as  > 
defense  to  the  action :  By  the  terms  of  tbe 
written  ittstrament  the  perfbimance  of  tbe 
condition  to  procnre  the  subscription  of  st 
least  100.000  from  otben,  for  the  purpose  of 
providing  a  bnlldli^  and  dte  for  tbe  nee 
and  benefit  of  the  "Icmng  Ken's  Ghristian  As- 
sociation of  Phoenix,  was  made  the  sole  condi- 
tion and  condderatlon  of  defendant's  promise 
to  pay  tfie  money.  In  his  answer  In  qneitioo 
he  alleges  that  he  was  Induced  In  part  to 
enter  Into  the  agreement  by  another  promise 
or  other  representations  entirely  different  and 
distinct  from  the  condltlcni  appearing  In  tbe 
contract  made  and  delivered,  and  tiutt  fliat 
promise  or  condition  has  been  broken. 

This  prraents  the  identical  questtcm  coo- 
sidered  by  the  court  in  Blair  t.  Buttolpb.  71 
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Iowa,  81,  88  N.  W.  849.  In  that  case  the 
court  says:  «•  •  •  Defendant  alleges  that 
part  of  the  onutfteratlon  of  the  contract  In 
suit  was  the  Teibal  promise  and  agreement 
of  tZie  corporation  to  which  It  was  given  that 
It  wonld  constntct  and  complete  Its  line  of 
railroad  Crom  Iowa  Falls  to  Forest  City 
•  •  •  vtthln  one  Tear  after  ttie  date  fixed 
in  the  contract  for  the  completion  of  the  road 
to  Iowa  Falls;  and  that  said  company  had 
not  only  failed  to  perform  Its  andertaklng 
In  that  respect,  but  had  entirely  abandoned 
the  project  of  building  the  road  between 
those  points.  We  think  It  very  clear  that, 
under  tomlUar  and  well-settled  rules  of  law, 
the  defendant  cannot  avail  himself  of  the 
matters  thus  pleaded  as  a  defense.  Hia  un- 
dertaking was  that  be  would  pay  the  speci- 
fied sum  of  money  upon  the  performance  by 
the  other  party  of  a  single  condition  named 
in  the  contract  By  the  terms  of  the  written 
instrument,  the  performance  of  that  condl* 
tlou  Is  made  the  sole  consideration  for  his 
promise  to  pay  the  money.  In  the  para- 
graphs of  the  answer  In  question  he  alleges 
tliat  he  was  Induced  In  part  to  enter  Into  the 
agreement  by  another  promise,  entirely  dif- 
ferent and  diattnct  from  that,  and  that  that 
promise  has  been  broken.  But  when  the  par- 
ties, by  their  writing,  made  the  completion  of 
the  railroad  to  Iowa  Falls  within  the  speci- 
fied time  the  condition  upon  which  his  liabll^ 
fty  to  i>ay  the  money  should  accrue,  they 
definitely  fixed  that  as  the  condition  of  the 
contract,  and  the  conclnslve  presumption  Is 
tbat  all  other  conditions  were  excluded. 
When,  by  the  express  terms  of  the  written 
agreement,  a  particular  condition  Is  made  the 
consideration  for  the  undertaking,  it  is  no 
more  competent  to  contradict  or  vary  Its 
terms  by  parol  evidence,  as  to  the  considera- 
tion by  which  it  Is  supported,  than  as  to 
its  other  condltlona  Qelpcke  v.  Blake,  19 
Iowa,  288;  Coortwrlgbt  v.  Strlckler,  87  Iowa. 
382."  Blair  T.  Buttolidi,  72  Iowa.  81,  88  N. 
W.  349. 

"It  Is  the  general  rule  that  parol  evidence 
is  not  admissible  to  show  that  a  subscription 
was  not  to  be  payable  except  on  other  condi- 
tions than  those  embodied  In  the  written 
contract."  87  Oyc.  504,  citing  Blair  v.  But- 
tolph,  supra;  Farmlngton  First  Free-Wlll 
Baptist  Parish  v.  Petbam,  84  Me.  663,  24  Atl. 
958;  Gemer  v.  Ohnrch.  48  Neb.  690,  62  N.  W. 
51;  Blodgett  V.  Uorlll.  20  Vt  509.  See,  also, 
TbompUns  t.  Dlnnie^  SO.  N.  D.  309,  ISO  N. 
W.  980. 

It  follows  as  a  consequence  that  the  court 
should  pr(^>erly  have  instructed  the  Jury  to 
return  a  verdict  for  plaintiff,  as  the  defend- 
ant woidd  have  no  right  to  recover  under  the 
.pleadings  and  evidence  produced.  The  rul- 
ings of  the  court,  If  erroneous  as  abstract 
propoaitio&fl  of  law,  conld  not  prejudice  the 
appellant,  no  Issue  of  fact  existed  fbr  trial, 
and  the  questions  raised  on  the  trial  were  at 


most  Questions  the  discussion  of  wUcb  could 
in  no  manner  affect  the  rights  of  the  parties. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  most  be  affirmed. 

FRANKLIN,  a  J.,  and  BOSS,  J.,  ooncor. 


LOUNT  et  aL  V.  TOITNO  BIEN'S  OHBISTIAN 
ASS'N  OF  PHGEINIX.  (No.  1388.) 

(Supreme  Court  of  Arizona.   May  16,  1914.) 

Appeal  from  Superior  Court,  Maricopa  Coun* 
ty:  Fnnk  O.  Smith,  Judge. 

Actioo  by  the  Youag  Men's  ChrlBtian  Associa- 
tion of  Phceniz  asainst  W.  B.  Lount  and  anoth- 
er, copartners  doina  business  under  the  name  of 
S.  D.  Lount  ft  Son.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Armstrong  &  Lewis  and  Alexander  &  GOiristy, 
all  of  Phoenix,  for  appellantB.  Eibb«r,  Bennett 
&  Bennett  and  B.  El  Marks,  all  of  Fboaalx,  for 

appellee. 

CUNNINGHAM,  J.  The  pleadings  and  the 
contract  sued  uikhi  are,  in  all  essential  particn- 
lar&  the  seme  as  appear  in  the  case  of  Hurley 
T.  TouQg  Men'a  Christian  Aasociatlon,  1.40  Pac. 
83.6,  jast  decided,  and  the  rules  of  law  therein 
recognized  control  this  cause,  also. 

The  Judgment  is  kffirmed. 

FRANKLIN,  C  J.,  and  ROSS.  J.,  concur. 


WOOSTER  v.  SCOHSE.    (No.  1375.)  t 
(Supreme  Court  of  Arizona.    May  14,  1914.) 

1.  Appeal  ajtd  Ebbob  (}  173*)— Gbounds  or 
Defense— Pbesbntation  in  Loweb  Coubt. 

Where,  in  an  action  on  a  promissory  note, 
defendant  pleaded  the  statute  of  limitations, 
and  ^aittUff  pleaded  .in  rwly  to  avoid  the  bar 
of  the  statute,  a  writing  sii^ied  by  defendant, 
aa  well  as  other  written  acknowledgments  by 
defendant  of  the  Justness  of  plaintiff's  claim, 
defendant  cannot  urge  on  appeal  the  qoeation 
of  whether  the  action  is  properly  brought  upon 
the  original  obligation,  as  continued  by  the 
aclmowiedgment  of  the  Indebtedness,  or  upon 
the  tnbstitaced  promise. 

[Ed.  Note.-~£\)r  other  cases,  see  Appeal  and 
Error,  Cent.  Dis.  H  107&-108S,  10»l-10d8, 
1005-1098,  1101-4120;  Dec.  Dig.  S  173.*] 

2.  Appeai.  and  Ebbob  (|  907*)— f^NPinoft— 

EVIDBBCB  TO  SiTPPOBT— PbESUMPTIONS. 

Where  all  the  evidence  was  not  in  the  rec- 
ord, it  must  ba  presumed  far  the  Snprame  Coort 
that  the  evidouo  was  snffidcnt  to  soatafn  a 

finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^"2't-..5«ot-  ^i«-JL  2899,  2911-2918.  2916, 
8678,  8674,  8676,  8rffe;  Dec  Dig.  |  OOT.*] 

3.  LlUITATIOH    or    lAOTIOIfS    <}  195*)— AC- 

KNowunoiCBirr  or  Debt— Psoor  of  Ao- 

KnOWLEDQUBNT. 

While  the  question  whether  certain  writ- 
ings were  sufficient,  as  an  acknowledgment  of 
the  debt  sued  for,  to  remove  the  bar  of  the 
statnte  of  limitations,  it  a  question  of  law  for 
the  court,  evidence  showing  the  writings  eun- 
tained  must  he  given  to  enable  it  to  determine 
that  question. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  OenL  Dig.  ff  711-716;  Dec  XA%. 
%  195.*] 

4.  LnnTAHoN  or  Aonoirs  (|  148*)— ac- 

KnOWLBDQKENT  OV  DEBT. 

The  written  acknowledgment  of  a  debt  need 
not  be  a  formal  acknowledgment  or  promise,  In 


*r«r  otfesr  eases  see  sum  ttvia  sad  swUon  NUHBBS  la  Dec.  Dig.  A  Am.  Dlt-  K«r-No.  Swles  *  Rep>-Indez«s 

f  Rebearina  denied  Jone  SS.  1914.  digitized  by  GOO* 


820 


140  PAOIFIG  BJEBPOBTBB 


(Aril. 


order  to  ramose  the  bar  of  the  statute  of  Um-  i 

ItatioQS ;  it  being  saffident  if  it  shows  that  the  I 
promisor  regards  the  Indebtedness  as  snhsist- 

IDg. 

[Ed.  Note.— For  other  cases,  see  Umltatlon 
of  Actions,  Cent  Dig.  H  697-603;  Dec  Dig. 

s  ua*] 

6.  Limitation  ot  Actionb  (|  5*)— AvAiLiBH.- 

While  the  statute  of  limitations  is  as  meri- 
torioas  a  defense  as  anj  other,  the  coDrt  will 
not  go  out  of  its  way  to  give  the  benefit  of  the 
statute  to  a  debtor  seeking  to  take  advantage 
of  his  creditor's  leniencr,  in  order  to  deCsat 
the  coUectioii  of  a  just  dci^ 

[Ed.  Note.— For  other  cues,  see  Limitatian 
of  Actions,  Cut  Dig.  ||  13-lS;  Dee.  Dig. 
I  ft.*] 

Appeal  from  SiQwilor  Oourt»  Narajo  Oonn- 
ij ;  Frank  O.  Smith,  JnOge. 

Action  by  Will  Woostw  against  TniUam 
BcorBe.  From  a  Ju^fment  for  plaintil!^  de* 
fendant  appeals.  Affirmed. 

Thorwald  Larson,  of  Holbrook,  for  appel- 
lant. Isaac  Baitti,  of  Albaqneraiie,  N.  IL,  for 
ainwllea 

FRANKLIN,  O.  J.  On  the  18th  day  ot 
August,  1905,  at  Navajo  coSinty,  Arls.,  the  de- 
fendant and  appellant  made  and  delivered 
to  the  plaintiff  and  appellee  his  promissory 
note  for  the  sum  of  fl,000,  payable  one  year 
from  dat^  with  annual  interest  at  10  per 
cent.,  and  secured  the  same  by  mortgage  on 
certain  lots  In  the  town  of  Holbrook,  Ariz. 
The  debt  not  having  been  paid,  this  action 
to  foreclose  the  mortgage  was  begun  on  the 
14th  day  of  December,  1910. 

The  case  was  tried  to  the  court  without  a 
Jury,  and  the  court,  having  made  and  filed 
Its  findings  ot  fact  and  (wnduslonB  ot  law, 
rendered  judgment  for  the  plaintiff,  with  a 
foreclosure  of  the  mortgage. 

The  defendant  interposed  the  statute  of 
limitations  both  by  danurrer  and  as  an  af- 
flrmatlve  defense  in  the  answer;  the  plea 
of  the  statute  of  limitations  being  based  on 
the  provisions  of  paragraph  2954  of  the  Re- 
vised Statutes  of  Aria)na,  providing  that  ac- 
tl<His  for  debt,  where  the  Indebtedness  is  evl- 
doiced  by  or  founded  upon  any  contract  In 
wrtttng,  executed  within  this  territory,  shall 
be  commenced  and  prosecuted  within  four 
yean  after  the  cause  ot  action  shall  have 
aocEoed,  and  not  afterward.  .The  Indebted- 
ness Is  not  dmied. 

By  way  of  reply  and  in  avoidance  of  the 
bar  of  the  statute,  as  being  an  acknowledg- 
ment of  the  justness  of  the  claim  in  suit, 
the  plaintiff  pleaded  In  luec  verba  a  writing 
signed  by  defendant  and  dated  February  18.  > 
1909.   The  plaintiff  further  alleged  that  at 
divers  and  sundry  times  and  places  after 
said  d^  became  due  defendant  acknowl- 
edged tb»  Justness  of  plaintiff's  claim  in  writ- 1 
ing  signed  by  defendant   It  was  not  sought  < 
to  make  this  auction  more  definite  and  cer-  { 
tain  in  particulars,  nor  was  the  plalntUTs , 
said  reply  otherwise  assailed.  i 


The  appellant  has,  with  mndi  care  and 
evidence  of  research  elaborated  in  bis  brief 
In  what  manner  and  at  what  time  and  uoder 
what  circomstances  a  relief  from  the  bar  of 
the  statute  ot  limitations  should  be  pleaded. 
Involving,  as  it  does,  the  character  and  kind 
of  acknowledgment,  whether  made  before  or 
after  the  bar  is  comply  and  whether  geth 
eral  or  conditional. 

[1]  In  fine,  whether  the  action  is  properly 
upon  the  original  obligation  as  continuing  bj 
reason  of  the  acknowledgment,  or  Is  proper- 
ly upon  the  substituted  promise.  But.  upon 
the  record  made  by  the  appellant  in  the  low- 
er court,  and  as  here  presented,  we  think  be 
is  not  in  a  position  to  urge  such  matters  for 
our  consideration. 

As  we  consider  the  question  of  the  statute 
of  limitations  dedsive  of  this  appeal,  we  must 
confine  ourselves  to  this  qoestlon  of  the  stat- 
ute of  limitations  as  presented  by  the  record. 
The  transcript  of  the  reporter's  notes  Is  short 
We  quote  the  material  part: 

"The  Court:  Let  the  record  show  this  case 
la  called  for  trial  at  this  time. 

"Mr.  Earth:  By  agreement  of  counsel,  we 
are  going  to  introduce  Into  evidence  the  orig- 
inal note,  the  origins]  mortgage,  and  the  let- 
ter which  Is  on  file,  and.  In  addition  thereto, 
a  letter  written  on  the  31st 

"The  Court;  All  admitted,  and  same  to 
be  marked  *A,'  *B,'  and  'O.* 

"Mt.  Barth:  That  will  be  aU  of  the  plain- 
tlflTs  case. 

"Bfr.  Barth  Introduces  another  letter  to 
which  <Mr.  Larson  objects,  asking  that  it  be 
held  for  identification  pending  Ifo.  Wooster's 
arrival 

"Argnment  by  Mr.  Larson. 

Court:  This  case  is  for  trial  at  tbb 
time  npon  the  complaint,  second  amended  an- 
swer, and  reply,  jt^ned  npon  these  Issues. 

"Mr.  Larson:  I  think  I  will  agree  that 
that  letter  may  go  in  as  evldraice  in  order 
to  save  time.  I  sbonld  prefer  to  have  Mr. 
Wooster  examine  it,  hut  I  will  agree  to  have 
it  admitted. 

rrhe  Oonrtt  Letter  wlU  be  admitted  and 
marked  D.* 

"Mr.  Barth:  fniat  la  onr  ease. 

"Hie  Court:  Let  Oie  record  show  that 
plaintiff  reste. 

"Defendant  off«a  no  evidence. 

"Mr.  Larsmi:  Than  «a  submit  tha  can  to 
the  Goort"  From  the  evidence  tbe  coort, 
among  others,  made  this  findlBf:  '*nw  said 
note  would  hare  becrane  barred  by  tt»  statute 
of  limitations  on  tlie  18th  day  of  August, 
1010.  and  that  during  the  year  1908^  and 
Ktrlor  to  the  aald  18th  day  ot  Angost  191% 
tb%  defendant,  in  a  writing  and  In  writings 
signed  by  the  said  defendant  duly  acknowl- 
edged tike  Justness  of  the  claim  of  the  said 
plaintiff,  vpoB  whidi  this  action  is  baaed." 

It  will  be  noticed  from  the  forecoing  that 
In  addition  to  Ute  note  and  mortgage^  three 
letters  were  introduced  in  evidence  and  mark- 
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ed  BM  edalUta.  The  Introdnctlan  of  tfaese 
lettm  was  not  objected  to,  but  tbe  letters 
were  roGeived  In  ertdenee  by  the  expnsa 
asKenent  of  the  deteiMlanL  Pnrsnant  to 
paraKraiih  12S6,  Revised  Statutes  of  Arlsona 
1013,  the  appellant  filed  a  notice  with  tbe 
deA  of  the  sQperlor  court  apedfyliiv  the 
papen  or  portlooa  of  the  record  wUcta  he 
desired  neecsMiy  to  pfeaent  the  giiMtlon  tn- 
Tolved  on  mxA  appeal  There  wese  three 
letters  introdneed  and  marked  as  ezMMta 
in  the  case,  bat  appellant's  notice  spedfled 
only  Oiie^  to  wit,  Letter  at  Will  Wooeter  to 
William  Scone,  dated  Janoary  81,  1910,  end 
this  letter  Is  the  only  one  preatnted  in  the 
record.  This  letter  reads  as  follows:  "Hol- 
brook,  Ailnna,  Jan.  81»  mOk  Wto.  SeoES^ 
Xaylm,  Aifi^Dear  Sir:  Answfflns  youM 
Stb,  I  want  to  tee  yon  and  have  an  nndar* 
ataadlng  with  yoo  ftboct  an  ^eusloa  otf 
time.  I  am  not  gelnt  to  make  a  partial  pay>- 
ment  and  than  have  yon  aatodaae  ttae  m«t- 
cage  for  tte  balance.  Tones  truly,  Win 
Woorter." 

WheOier  flie  foregoInK  lettar  In  ttaeU  la  a 
■offldrat  aiildiowledgem«it  of  ttie  tnatneas  of 
fbB  tiaSm  H>  as  to  avoid  .the  bar  of  flie'  atat' 
nte  It  la  not  necessary  to  detennlne.  Btoi 
If  it  la  not.  either  of  the  other  wEittngB  Infxo- 
dttoed  may  have  bean  ampSy  snffldent  to 
sustain  the  flndtng  of  the  conrt  that  prbw  to 
the  18th  day  of  Angnst,  1010,  the  defendant* 
in  a  writing  and  In  writings  signed  by  the 
said  defendant,  dnly  acknowledged  the  }aat> 
ness  of  the  claim  of  the  said  pbdntlff,  upon 
which  this  action  is  based. 

[2]  All  of  the  evidence  not  being  In  tbe  rec- 
ord, we  mnst  presume  that  It  was  snflldent 
to  enstain  the  finding.  A  writing  .was  set 
out  In  platntUTs  reply,  but  from  the  reoord 
presented  we  have  no  means  of  knowing 
whether  It  la  one  of  the  writfngs  Introdneed 
In  evidence.  It  Is  not  otherwise  identified  than 
as  being  on  file,  and  Is  not  Incorporated  In 
the  record.  Tbe  three  letters  were  received 
in  erldence  by  agreement,  and  whether  any 
one  of  the  letters  was  the  same  as  the  one 
set  ont  In  the  pleading  tbe  record  fails  to  ad* 
viae  na. 

"Not  having  all  the  evidence  before  ns,  the 
presumption  Is  that  the  evidence  presented 
to  the  lower  court  was  sufficient  to  snstein 
the  findings  of  the  court"  Williams  v. 
Jones,  10  Ariz.  72,  85  Pac.  400.  See,  also, 
Daniel  v.  Gallagher,  11  Aria.  191,  89  Pac. 
412 ;  Title  Guaranty,  etc.,  Co.  r.  Nichols,  12 
Aria.  406, 100  Pac  825;  Phcenlx  Railway  Co. 

Landls,  13  Aria.  80, 108  PaC.  247;  SanfOrd 
T.  Alnsa,  13  Ariz.  287,  114  Pac  600;  Holmes 
r.  Bennett,  14  Aria.  208.  127  Paa  7S8. 

[I]  True,  tbe  question  In  this  case— wheth- 
er tbe  writings  In  evideuce  were  sufficient 
to  remove  the  bar  of  the  statute  of  Umlta- 
tlona — ^Is  one  of  law  for  the  court,  bat,  as  a 
basis  fbr  determining  tbls  question  of  law, 
there  must,  of  necessity,  be  evidence  submit- 


ted showing  what  sodi  writings  contain. 
There  were  three  such  writings,  and  but  one 
la  Identified  and  incorporated  in  the  record. 

[«]  "The  statute  does  not  prescribe  any 
form  in  vrtiich  the  adatowledgement  or  prom- 
ise shall  be  made.  Whether  theae  writlnga 
constitute  a  mffldent  *adcnowledKniait  or 
pEomlse*  la  therefore  a  qoeatlui  of  law.  The 
Imperative  thtag  la  that  it  shall  he  stain- 
ed in  some  writing,  signed  by  the  party  to  be 
chained  thereby.'  The  expression  'contained 
In  acme  writtng*  Clearly  Indicates  that  it  is 
not  awcntlal  that  the  acknowledgment  or 
prondae  abonld  be  formal,  such  as  that  *I 
hereby  adcnowledge,'  or  'hereby  promlae.' 
It  1«  safficlent  If  it  shows  that' the  writer  re- 
gards or  treate  the  Indebtedness  as  subsist- 
ing. *  •  *"  Ooncannon  t.  Smitii,  134 
Gal.  20,  66  Pac  42;  Sennlnger  v.  Bowley, 
138  Iowa,  617,  116  N.  W.  686, 18  L.  R.  A  (N. 
S.)  228;  Dem  v.  Olsen,  18  Idaho,  368,  110 
Pac.  164,  Ann.  Caa  lOlSA.  1. 

[I]  The  statute  of  llmitatlona  famishes  a 
defense  as  meritorious  as  any  other.  How- 
ever, as  vnm  obaeored  In  the  case  of  Sennlng- 
er T.  Bowl^,  snpia:  "Ttu  defense  of  the 
statute  of  limitations  is  not  to  be  condemned 
In  any  case  to  which  It  Is  dearly  and  fairly 
applicable,  bat  a  conrt  durald  not  and  will 
not  go  out  of  ita  way  to  give  its  benefit  to 
a  man  who  seeks  to  take  advantage  of  tiie 
lenloK^  of  hla  creditor  to  defeat  the  collec- 
tion of  a  Jnst  debt  which  he  admlte  has  nev- 
er been  paid.** 

Upon  the  record  in  this  case,  the  judgment 
most  be  affirmed,  and  it  Is  so  ordered. 

OCNNINGHAU  and  BOSS,  33.,  concar. 


BOABD  OF  SUP-BS  or  YAVAPAI  OOUN- 

TT  et  al.     HAWKINS.  (No.  ISM.) 
<Sapreme  Gonrt  of  Arlnna.    Bfay  16.  1914.) 

1.  Couimis  (M  178^— IsBUANOB  or  Bonds— 
SuTDTOBT  AnTBoarrr. 

A  county  may  not  Issue  bonda  tmless  the 
power  Is  epedficsJly  conferred,  or  necesiarUy. 
unpUed  from  the  law  goveming  tbe  powers  oi 
counties, 

[Od.  Note.— For  otber  caaes,  see  Counties, 
dSS^  ^  ^>  ^  ^>  2OT7275,  276 ;  Dee! 

2.  CotniTiTO  (I  ITO*)— Bonne— "PuMDiwa"  or 
Debt. 

Where  b<Mida  nt  a  coooty  are  issued  as  tbe 
original  evidence  of  Indebtedness  contracted  by 
It,  tfa«  bonds  are  not  a  fondiug  of  a  debt  as  ordi- 
narily understood. 

[Ed.  Note.— For  other  caaes,  see  Oonnties, 
Cent  Dig.  {  268 ;  Dec  Dig.  g  176.*] 

8.  GoTTimss  (S  174*)  —  BaEOTiON  or  Pnsuo 
Bcnuunas— Bonds  — Statdtost  Autsob- 

Under  Civ.  Code  191^  pars.  626^285, 
goveming:  coontT  and  municipal  indebtedness, 
and  anthorteing  07  vote  of  electors  an  indebted- 
ness in  excess  of  four  per  cent,  of  tbe  value  of 
the  property  in  the  county,  providing  that,  if  the 
county  shall  desire  to' fund  an  Indebtedness  by 
the  faisuance  of  bc»ids,  bonds  may  be  tesued  fbr 
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SubUc  bailding^  a  county  whose  indebtodnesa 
oea  not  exceed  4  per  cent,  of  the  assesBed  valua- 
tion of  the  propertj;  thereof  may  Issue,  If  au- 
thorized at  an  election  called  for  the  purpose, 
bonds  for  the  construction  of  a  courthouse 
where  the  former  indebtedness  and  the  indebted* 
nen  created  by  the  bonds  will  not  in  the  anre- 
ffate  exceed  4  per  cent  of  the  unssed  Talua- 
tion. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  ||  264,  266;  Dec.  Dig.  {  174.*} 

Ai^>eal  from  Superior  Court,  Tarapal 
County;  Frank  O.  Smith,  Judge. 

Action  John  J.  Hawkins  against  the 
Board  of  SttperrlBors  of  Tan^ud  County  and 
others,  members  of  Oie  said  board,  and  an* 
other,  derk  thereof.  From  a  Judgment  for 
lialntiff,  defendants  appeaL  Bemsed  and 
remanded,  with  dlrectlona. 

G.  P.  Bullard,  Atty.  Gen.,  LesUe  C.  Hardy, 
Asst  Atty.  Gen.,  and  P.  W.  O'SnlllTan,  Co. 
Atty.,  and  J.  H.  Morgan,  Deputy  Co.  Atty., 
both  of  Prescott,  for  appellants.  H.  H. 
Liuney  and  Richard  Lamson,  both  of  Pres- 
cott (Daniel  E.  Parks,  of  Prescott,  of  counsel, 
amicus  curls),  for  appellee. 

BOSS,  J.  This  action  was  commenced  by 
the  appellee  as  plaintiff,  January  23,  1914, 
against  the  board  of  supervisors  of  Yavapai 
county  for  the  pnrpoBe  of  restraining  such 
board  from  calling  an  election  to  be  held  up- 
on the  qnestion  of  authorizing  the  county 
to  create  an  Indebtedness  by  an  issue  of  the 
bonds  of  the  county  to  the  amount  of  $250,- 
000  for  the  purpose  of  raising  a  fund  for  the 
construction  and  furnishing  of  a  county  court- 
house. Upon  the  face  of  the  complaint  it 
appears  that  the  present  Indebtedness  of  Ya- 
vapai county  does  not  exceed  4  per  centum  of 
the  assessed  valuation  of  the  property  of  the 
county,  and  If  such  bonds  are  issued  then  the 
entire  Indebtedness,  Including  the  present  in- 
debtedness, together  with  the  indebtedness 
created  by  the  Issue  of  said  bonds,  In  the  ag- 
gregate would  not  exceed  4  per  centum  of 
the  assessed  valuation  of  the  property  of  the 
cotmty.  It  is  not  shown  by  the  pleadings, 
nor  is  it  contended  by  the  appellee,  that  the 
method  pursued  for  obtaining  the  assent  of 
the  taxpayers  and  electors  Is  not  In  all  re- 
spects In  conformity  to  the  provision  of  chap- 
ter 2,  tit  62,  ClvU  Code  1013,  providing  for 
the  creation  of  Indebtedness  by  counties  and 
the  Issue  of  bonds  therefor.  It  Is  alleged 
that  If  said  election  Is  held  such  election  will 
cost  the  county  $3,000,  and  the  election  thus 
held  will  be  void,  and  any  bonds  issued  pur- 
suant to  the  result  of  sacfa  election  will  be 
wholly  void,  for  the  reason  such  election  is 
not  authorized  by  law  and  the  county  cannot 
thereby  be  authorized  by  such  election  to 
create  an  Indebtedness  of  the  county  and  evi- 
dence the  same  by  issuing  bonds  of  the  coun- 
ty, except  when  the  Indebtedness  thereby  cre- 
ated will  exceed  4  per  centum  of  the  assessed 
valuation  of  property .  of  the  county.  As  a 
taxiwyer,  the  plaintiff  prays  that  the  board 


be  enjoined  from  ordering  or  oalUag  sudi 
election.  The  defendants  demurred  to  the 
complaint  upon  the  grounds  that  the  facts 
stated  are  Insuffldent  to  constitute  a  cause  of 
action.  The  court  overruled  the  demarrer, 
and,  defendants  declining  to  answer  further, 
Judgment  was  roidered  for  plaintiS  In  ac- 
cordance with  the  prayer  of  his  oomplaint 
From  the  Judgment  defendants  have  appeal- 
ed and  assign  as  error  the  ruling  of  the  court 
upon  the  demurrer,  and  in  rendering  Judg- 
ment for  the  plaintiff. 

[1]  As  stated  In  appellants'  tvlef :  33iegen- 
oal  rule  Is  that  a  coni^  may  not  Issoe 
bonds  uDleas  the  power  la  spedflcaUjr  confer* 
red  by  law,  or  uatesa  the  power  la  pecosearily 
implied  from  the  law  relating  to  the  powers 
of  counties.  The  general  statemogit  of  the 
law  la  conceded  by  appellee  to  be  correct; 
Indeed.  It  may  not  be  contEonrted,  for  audi 
a  pn^rttton  finds  aiwort  periEiapa  without 
dlssmt  in  the  adjudlc^ed  cum.  See  the 
following  cases:  Frauds  t.  Howard  County 
(C.  a)  SO  Fed.  44r<W;  Police  Jury  of  Parish 
T.  Brltton,  82  0.  S.  OS  W«a)  066,  21  U  Ed. 
261;  OUdbonm*  Oonalr  t.  BrmAa,  111  U.  S. 
40a  4  Snpi  OL  480,  28  U  ad.  470;  UanlU  t. 
HontlceUo,  188  U.  &  038,  11  Smk  Ct.  441, 
34  L.  Sd.  106B;  Concord  t.  Bobinaon.  121  U. 
8. 166,  7  Sop.  Ot  987.  80L.  Bd.  886;  Duke  t. 
WllUamsbarg  Connty,  21  &  a  414;  Of^UNUn 
V.  Obattanooga  Western  By.  Co,  94  Tenn. 
(10  Pickle)  48,  88  S.  W.  296;  BobertaoB  t. 
Breedlore,  61  Tex.  816;  Ndan  Comity  v. 
State,  88  Tn.  188,  17  8.  W.  828;  BaU  v. 
Presidio  County,  88  'Tex.  60,  29  8.  W.  10t& 

[1, 1]  13ila  power,  Oien,  aa  aflfectlBg  the 
question  before  ua,  Is  to  be  detonnlned  by  a 
review  of  diapter  2  d  tlOe  82,  OMl  Code 
1013,  to  aaoertaln  If  the  antborlty  <^  tiie 
county  to  create  an  Ind^tedness  and  issue 
Its  bonds  as  evidence  thereof  is  spedficaUy 
granted  by  the  law,  or  is  necessarily  implied 
therefrom.  If  such  power  Is  ii>eciflcaUy 
granted  by  the  law,  or  is  neceeearUy  Implied 
therefrom,  then  the  Judgment  of  tlie  lower 
oonrt  is  erroneous  and  must  be  dlsafflrmed, 
A  solution  of  the  question  depends  upon  the 
construction  given  to  the  chapter  named. 

The  history  of  diapter  2,  tit  62,  snpra, 
affords  il^t  In  Its  construction.  It  appears 
first  as  chapter  29,  First  Session  of  the  Leg- 
islature (Laws  1912,  c.  29),  and  was  entitled 
"An  act  enabling  counties,  school  districts, 
cities,  towns,  and  o^er  municipal  corpora- 
tions to  become  indebted  In  an  amount  ex- 
ceeding four  per  centum  of  the  taxable  prop- 
erty therein,  «  »  • "  and  consisted  of  IS 
sections,  18  of  which  were  devoted  to  pro- 
viding the  modus  operandi  by  which  sndi 
ooiporatlons  when  indebted  in  excess  of  4 
per  centum  might  issue  bonds  or  other  evi- 
dence of  indebtedness,  increasing  that  indebt- 
edness, and  one  of  the  essentials  prescribed 
is  that  an  election  must  first  be  held  to  ob- 
tain the  approval  of  the  qualified  property 


*Var  ethw  eases      SUM  topl«  sad  aeettoa  NUUBfiRlnOac  Die.  4  Am.  Ols-  IL«]r-No.8«tiwftIUp'rIiul«iM 
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taxpajen  witbln  such  cotporatloiL  Tbe  la«t 
section  (19)  bears  upon  tbe  same  Bnbject4aat- 
ter,  but  by  its  terms  is  expressly  made  to  ap- 
ply to  oountles,  sctaool  districts,  cities,  towns, 
and  other  municipal  corporations  whose  In- 
debtednra  does  not  exceed  4  per  centum. 
Section  19,  as  passed  by  the  First  Session, 
reads  as  follows:  "Notliing  in  this  act  con- 
tained shall  be  cmstrued  to  prevent  any  coon- 
17,  scbool  district,  city,  town*  or  other  monlct- 
pal  corporation  from  creating  an  indebtedness 
not  exceedliv  four  per  centum  of  tbe  value  of 
tbe  taxable  {ffoperty  In  eacix  county,  sdiool 
district,  city,  town,  or  other  municipal  cor^ 
poratlon;  provided,  that  if  such  county, 
school  district,  city,  town,  or  other  mnulclpal 
corporation  sluUl  desire  to  fund  such  Indebt- 
ednees  by  the  lasDance  of  bonds  therefor,  said 
bonds  flball  be  Issued  In  all  respects  In  con- 
formity with  the  provisloDS  of  this  act; 
and,  provided,  forthw,  that  it  will  not  be 
necessary  to  hold  the  election  required  to  be 
held  berelB." 

If  the  proceeding  «f  tbe  board  of  sapeiv 
visors  of  TaTftpal  county  depended  for  its 
l^^allty  upon  seetlon  39,  as  passed  by  the 
nrst  Sesaten,  the  power  sought  to  be  exer^ 
dsed  pondbly  wonM  be  Involved  in  doubt 
Wbetber  tbe  expiea^tok  "creating  an  indebtr 
ednesa,"  as  used  In  tttla  section,  was  Intended 
by  the  Legislature  to  mean  a  floating  In- 
detotedness  arising  ta  the  ordinary  transac- 
tions of  the  municipality,  or  whether  It  was 
used  In  ttw  sense  in  which  It  la  employed  In 
sectlonB  8  and  a  (B.  8. 1918,  H  6268,  6271)  to 
mean  a  determination  to  Incur  the  proposed 
liability,  is  unimportant  here.  We  speak,  of 
funding  floating  or  outstanding  debts  by  Issu- 
ing bonds  in  lieu  thereof;  but  when  bonds 
are  issued  as  the  fltst  and  original  evidence 
of  an  indebtedness  contracted  It  Is  not  "a 
funding  of  the  debt,"  as  that  expression  Is 
ordinarily  used.  When  It  is  considered  that 
chapter  2  throughout  treats  of  the  creation 
of  Indebtedness  by  munidpalltiee  and  the 
method  and  manner  of  evidencing  such  in- 
debtednesB  as  It  Is  incurred,  it  may  be  that 
it  was  Intended  that  the  expression  "that  If 
sncb  county  *  «  •  ghall  desire  to  fund 
such  indebtedness  by  the  Issuance  of  bonds 
therefor"  should  be  construed  to  mean  that 
bonds  could  be  Issued  as  the  original  or  first 
evidence  of  the  liability  Incurred  and  not  tbe 
funding  of  a  floating  or  outstanding  debt. 
This  view  finds  support  from  the  fact  that 
the  Legislature  has  provided  for  a  loan  com- 
mission anthorlaed  and  empowered  to  fund 
and  refund  the  funded  and  outstanding  In- 
debtedness of  counties  and  other  monldpali- 
tles.   Title  S2,  c.  1,  B.  S.  191B. 

But  authority  for  the  proposed  action  of 
the  board  of  supervisors  of  Yavapai  county 
Is  not  left  to  chapter  2,  tit  52,  as  passed  by 
the  First  Session.  Tbe  third  Special  Session 
of  the  Legislature  amended  section  19  (B.  S. 
1913,  S  6285)  by  adding  thereto  anoth^ 
proviso.    The  amendment  is  as  followa: 


"Provided,  that  bonds  may  be  Issued  under 
the  provisions  of  this  chapter,  for  the  con- 
struction and  reconstruction  of  roads,  bridges 
and  highways ;  for  the  coustructiou  of  .public 
buildings,  and  for  any  other  lawful  or  neces- 
sary purpose.  The  enumeration  of  the  above- 
mentioned  purposes  shall  not  be  deemed  as  re- 
strictive of  the  right  to  issue  bcmds  for  other 
purposes,  but  rather  in  furtherance  thereof. 
In  case*  any  county  in  the  state  of  Arizona 
shall  have  called  or  held  an  election  for  the 
issuance  of  bonds,  as  herein  provided,  prior 
to  the  becoming  effective  of  the  provisions 
of  this  section,  said  Section  shall  be  and  is 
hereby  deemed  to  have  been  called  and  held 
pursuant  to  the  provisions  of  this  chapter, 
and  the  bonds  that  may  be  hereafter  Issued 
porsnant  to  such  election,  shall  be  In  all  re- 
spects as  valid  and  legal  as  though  the  pro- 
visions of  this  section  had  been  In  force  at 
the  time  of  said  election." 

No  plainer  or  more  liberal  language  could 
be  employed.  There  Is  a  general  grant  of 
right  and  power  to  issue  bonds  (not  to  fund 
Indebtedness)  under  the  provisions  of  this 
chapter.  The  last  proviso,  in  effect,  adopts 
and  mahes  applicable  to  municipalities  whose 
indebtedness  does  not  exceed  4  per  centum, 
all  the  preceding  provisions  of  tbe  chapter 
affecting  or  concerning  manldpallties  whose 
indebtedness  doee  exceed  4  per  centum  of 
the  taxable  property  therein.  This  proviso  is 
not  only  the  last  in  place,  but  last  in  time  of 
enactment  and  in  direct,  positive,  and  un- 
ambiguous language  empowers  the  munic- 
ipalities named  to  issue  bonds  "for  the  con- 
struction of  public  buildings  and  for  other 
lawful  and  necessary  purpose"  under  the 
proTiaiona  of  this  chapter.  It  pieces  its  fin- 
ger, so  to  speak,  directly  upon  "public  build- 
ings," end  having  said  that  the  funds  for  tbe 
erection  of  such  building  may  be  raised,  by 
issuing  bonds  under  the  provisions  of  chapter 
2,  applying  the  maxim  "expressio  unlns  est 
excluslo  alterlua,"  it  may  be  doubted  if  funds 
for  that  purpose  can  be  raised  in  any  other 
manner. 

The  construction  and  reconstruction  of 
roads,  bridges,  and  highways  and  the  con- 
struction of  public  buildings  generally  involve 
large  expenditures,  and  the  Legislature  has 
very  properly  lodged  the  power  in  the  legally 
qualified  taxpayers  to  say  by  tbelr  vote 
whether  they  care  to  assume  the  obUgatlona 
before  they  are  contracted.  The  ultimate 
burdw  of  discharRlng  the  Indebtedness  falls 
on  tbe  taxpayer,  and  that  is  sufficient  reason 
why  his  assent  should  be  obtained  directly. 
If  possible,  before  the  debt  Is  contracted. 
We  cannot  but  think  that  the  last  proviso 
was  inserted  by  the  Legislature  for  the  express 
purpose  of  securing  the  personal  assent  of  the 
taxpayer  by  bis  vote  before  bonds  could  be 
Issued  against  his  property  for  the  construc- 
tion of  roads,  bridges,  highways,  and  public 
buUdlDgs.  Tbe  last  sentence  of  section  19, 
Id.  (B.  S.  1918.  I  6283),  while  a  "nlldatlng" 
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Statute,  Is  not  confined  to  any  class  of  coun- 
ties, but  reaches  all  the  counties  of  the  state. 
If,  at  the  time  it  was  enacted,  doubt  existed 
as  to  the  legality  of  an  election  in  counties 
owing  less  than  four  per  centum  of  their  tax- 
able property.  It  was  the  evident  purpose  to 
set  et  rest  such  doubt  as  to  elections  already 
held  or  pending  by  the  curative  statute,  and 
by  the  same  token  it  must  be  that  the  Legis- 
lature Intended  to  expunge  any  doubt  as  to 
the  legality  of  future  elections  held  "for  the 
issuance  of  bonds,  as  herein  provided"  "in 
•  •  •  any  county  In  the  state  of  Arlrona," 
for  it  Is  said.  If  "prior  to  the  becoming  ef- 
fective of  the  provisions  of  this  section"  an 
election  has  been  called  or  held  as  provided 
by  chapter  2,  the  bonds  Issued  thereunder 
shall  "be  as  valid  and  legal  as  Hiough  tiie 
provisions  of  this  section  had  been  In  force  at 
the  time  of  said  election."  By  this  langage  the 
Legislature  asserts  Its  belief  (and  therefore  its 
intention)  that  had  section  5280,  Id.,  in  its 
completeness  existed  all  the  time,  no  validat- 
ing legislation  would  have  been  necessary  to 
legalize  an  election  held  in  any  county  of  the 
state  for  the  purpose  of  Issuing  bonds.  The 
cnrative  feature  of  section  S285  was  not 
necessary  for  counties  whose  indebtedness 
exceeded  tbe  4  per  centum  limit,  If  they  had 
"held  an  election  for  the  Issuance  of  bonds, 
as  herein  provided."  The  validating  or  cnr- 
ative statute  had  in  view  the  other  class  of 
counties,  those  owing  less  than  4  per  centum 
of  their  taxable  property,  and  from  Its  lan- 
guage we  are  Informed  that  the  Legislature 
Intoaded  that  since  aectlDn  0286  in  Its  com- 
pleted form  was  enacted  any  county  In  the 
state  waB  authorized  to  issue  bonds  under 
the  providons  of  chapter  2,  as  amended  by 
the  Third  Spedal  Session. 

It  follows,  from  ^^t  we  have  said,  that,  !n 
municipalities  where  the  Indebtedness  Is  less 
than  4  per  centum,  additional  indebtedness 
may  he  created  for  the  constmctim  of  public 
buildings  in  the  manner  and  by  complianoe 
with  the  provlsioita  of  chapter  2,  tit  B2,  R.  8. 
1918.  In  other  words,  the  procedure  pro- 
vided in  said  chapter  whenever  it  ia  attempt- 
ed to  increase  the  aggregate  amonnt  of  the 
Indebtedness  of  tiie  mnnldpalitiea  named,  so 
as  to  exceed  f6ur  per  centum  of  ttie  taxable 
property  therein,  must  be  followed  where  it 
is  attempted  to  Increase  the  Indebtedness  of 
mnniclpalltieB  whose  Indebte^eas  Is  leas 
than  4  per  centum. 

Judgment  reversed,  and  cause  remanded, 
with  direction  to  sustain  the  demurrer  and 
dismiss  the  complaint 

FBAMKLIN,  a  J.,  concurs. 

OnmriNGHAM,  X  I  concur  In  the  result 
and  order  made  by  Uie  majority  of  the  court 
I  win  state  my  reasons  separately,  which 
are  as  follows: 

Chapter  2  of  tlUe  02,  OItU  Code  1918,  pre- 
scribes tbte  form  and  manner  by  which  a 
county  or  other  designated  munldpallty  may 


authorixe  the  creation  of  a  bonded  or  funded 
Ind^tedness  in  excess  of  4  per  cent,  of  the 
valuation  of  the  taxable  property  within  sudi 
municipality.  The  plan  or  system  by  whicb 
the  indebtedness  must  be  authorized  and  cre- 
ated and  evidenced  by  an  election  to  author- 
ize its  creation,  the  form  of  and  sale  of 
the  bonds  is  prescribed  In  detail  by  para- 
graphs 5266  to  02S4  of  chapter  2,  tit  IS,  both 
Inclusive.  The  municipality  aflFected,  which 
Is  already  Indebted  to  the  Cfmstituti<Hial  limit 
of  4  per  centum  of  the  value  ot  the  taxable 
property,  may  in  the  manner  prescribed,  by 
pledging  future  taxes,  raise  a  fond  to  meet  a 
useful,  desired,  or  necessary  puipotfe.  Para- 
graph 0285,  Ovil  Code  1913,  b^ng  the  clos- 
ing paragraiA  of  chapter  2,  is  expreaEdve  of 
the  legislative  construction  in  some  measure 
placed  upon  the  chapter.  It  provides:  **Notli- 
ing  In  this  chapter  contained  shall  be  con- 
strued to  prev<Hit  any  county,  school  district, 
dty.  town  or  other  nraaidpal  corpoTati<m 
from  creating  an  Indebtedness  not  eneedlog 
four  p&e  centum  of  the  value  of  the  taxable 
property  in  such  county,  scbool  district,  city, 
town,  or  other  munidpal  corporation;  pro- 
vided, that  it  such  county,  sdiool  district, 
dty,  town,  or  other  munidpal  oorporatton 
shall  desire  to  fund  sndi  indebtedneei  1^  tbe 
issuance  of  bonds  ther^or,  said  boada  aiiall 
be  issued  in  all  repects  In  oaatmmStjr  witii 
the  provisions  of  this  chapter,  and,  provided. 
furth«^,  that  It  will  not  be  naeessary  to  bold 
the  election  required  to  be  held  herein ;  pro- 
vided, that  bonds  may  be  issued  under  tike  pro- 
visions of  this  chaptor,  for  the  constmoticMi 
and  reconstruction  of  roads,  tntdgea  and 
highways;  for  tba  ooastnidloa  <tf  pablle 
buildings,  and  Cor  as^  otlter  lawful  or  neoea- 
sary  purpose.  •  *  '"^  CAaptw  8  tiicst,  in 
the  intention  of  ttie  Leglalatnra.  diall  not 
be  construed  to  prevent  the  m^lon  of  any 
legal  indebtedness,  which  with  the  existing 
Indebtedness  will  in  tlie  afflresate  amomit  to 
a  sum  not  in  excess  of  4  per  centum  ot  the 
value  of  the  taxable  property  of  sech  munic- 
ipality affected.  B^nraror,  if  aodi  nmnlcipat- 
ity  desires  to  incur  siKfa  indebtedness  by  the 
h»uanoe  of  bonibi  Uierefor,  tbm  audi  bonds 
"shall  be  issued  In  all  respects  in  eoDformity 
witli  Uie  provisions  of  ttda  dtapter." 

Under  the  general  powws  of  tlie  board  ct 
supervisors  given  in  paragraidi  2418,  Ovll 
Code  1918,  tile  board,  by  aobdlTlaloii  »of  aald 
paragraph.  Is  given  power  to  erect  and  far> 
nlsh  a  courthouse,  jail,  hospital,  and  oaA 
other  buildings  as  may  be  necessary.  Para- 
graph 6280,  Civil  Code  1918,  as  consteied 
tbe  L^ilslatnre,  iwewrves  tbsae  (enesal  pow^ 
ers  of  the  boards  of  BUpervlaon  In  all  re- 
spects  to  create  a  public  Indebtedness,  not 
In  excess  of  4  per  cent-  of  the  taxable  proper- 
ty within  their  county,  when  the  indebtedness 
created  Is  of  the  otdiaaxs  daaa,  payable  by 
county  warrant  on  demands  examined  and 
allowed  by  Uie  board.  Hie  board  must  de- 
termine the  necessity  of  creating  the  indebt- 
edness; but  U  tbe  qnestUm  ot  the  creatl<m 
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of  sodk  lodtibtednaMls  flnondiij  datemlneili 
and  tbe  eonntr  or  other  imi^<ip>Hiy  BbiU 
desire  that  Bwdi  indebtednaiB  sfaaU  become  a 
bonded  IndeMednea  wtun  created,  Own  tbe 
bcmdi  riiBll  be  Imed  !b  all  wupecti  In  con- 
fDimtty  wUh  Oie  provldoaa  of  chivter  2  of 
title  02;  provldad  tbat  U  irill  not  be  neceth 
mtj  to  hold  the  tfectioa  nemdred  to  be  held 
bj  paiagrapta  D287.  !Bi«e  ealata  no  qnea- 
tUnt  of  ttn  rnxxOuAty  of  tbe  board  ol  eiiper- 
vtaon  to  create  tbe  Indebtefln—  o<  the  oonii* 
ty  of  yarapal  In  qmetloii,  ttie  jiwnnt  Indebt- 
edneoB  tostttaer  wlttk  the  tndeUedoeea  pre- 
poeed  In  the  aggresntB  aat  eireeiMng  4  par 
oeotom  of  flie  ntae  of  the  taxable  propeitr; 
but  how  shall  the  derire  of  the  ooonty  to 
create  ndi  inMHeOneia  br  the  lamanee  of 
bonda  be  deteradned?  If  the  beard  of  m- 
perriaora  aa  rapeaeenhittwi  of  the  oonDtr 
order*  of  He  own  ▼^IOod,  the  lewnre  of 
Bocb  bonda,  then  tba  order  may  be  coiMiderad 
an  ex^readon  of  the  dealxe  of  the  county, 
In  that  rtflpeet,  ipeaUns  throni^  Its  fovern- 
Ing  board.  The  govatning  board  hae  not 
nade  the  older  In  ttie  preeont  caafl^  bob  it 
has  passed  an  ordlnanoe  upon  the  sobject 
requiring  an  expxession  of  the  deeiie  of  tbe 
county  iqwn  the  auestloo  Of  the  Issuance  of 
such  bcnda  to  be  ascertained  through  sji  elec- 
tion to  be  h^  upon  the  presentation  to  tbe 
board  of  an  initiative  petition  slsned  by  not 
leas  than  IS  per  cant  of  the  qualified  electors 
ct  the  county.  Mo  genoai  law  upon  thla 
subject  controllings  anbdiTlaion  23  of  para- 
graph OItU  Oode  Ariz.  1918,  empower- 
ing boarda  of  auparrlsora  "to  do  and  p^form 
all  other  acts  and  things  which  may  be  neces- 
sary to  the  full  dlscfaarge  of  the  dnUai  of 
tbe  diiet  legislative  authority  of  the  conn^ 
government,  •  •  *"  would,  with  section 
8  of  part  1,  art  4,  state  Constitution,  give  tbe 
board  full  power  to  enact  sudi  ordinance  for 
such  purpose.  The  authority  to  pass  the  or- 
dinance and  Issue  the  order  for  the  election 
for  the  purpose  mentioned  is  not  questioned 
except  upon  the  grounds  of  the  power  of  the 
board  to  create  the  indebtedness  In  the  form 
of  bonds.  I  have  held  that  such  powa  ex* 
Ists  when  bonds  are  desired  by  the  county 
for  that  purpose.  The  purpose  of  tbe  elec- 
tion in  question  is  to  determine  if  the  county 
desires  to  fund  tile  Indebtedness  by  the  Is- 
suance of  bonds  tor  the  purpose  of  erecting 
and  fumidilng  a  courthouse  for  the  county. 
If  tiie  election  is  held  aa  provided  by  the 
county  ordinance,  and  the  result  Is  in  favor 
of  the  Issuance  of  the  bonds,  uid  tiie  board 
orders  the  indebtedness  created  in  conformity 
with  the  provisions  of  chapter  2,  tit  52,  then 
the  Uatdllty,  when  tiie  bonds  are  Issued  and 
Bold,  la  contracted  in  pursuance  to  law  and 
is  valid  under  parftgraiAi  2481,  OMl  Oode 
Aria.  191S. 

The  f&cts  stated  in  the  complaint  are  not 
anfficlent  to  constitute  a  cause  of  action,  for 
tiie  reason  tlie  facts  show  that  the  board 
of  supervisors  are  acting  fully  within  tbe 


law,  aa  oqpceesed  by  Ilia  lagUUlTe  pome; 
and  by  an  ordlnanoe  of  their  own. 

For  these  reasons  I  concur  In  the  order 
made. 


In  te  HARRI&  t 

HARRIS  V.  LYON. 

(No.  1385.) 

(Snpreme  Court  o£  Arizona.    May  14,  1914.) 

1.  PASEnr  AND  Child  (|  8*)— Duit  or  Pab- 

BNT— CaBB  of  CBUJ}. 

A  parent  is  required  to  care  for  hii  child 
during  tbe  time  It  is  unable  to  care  for  itself, 
and  is  entitled  to  use  tbe  cbild's  estate  for  that 
purpose  only  in  exceptional  cases. 

tEd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Big.  |{  33-^;  Dec.  Dig.  1  3.*] 

2.  Pabeni  and  Child  ({  14*)— Paasoirs  in 
Loco  Fabkktis— Steetaibeb. 

While  a  Btepfatiier  was  under  no  natural 
or  legal  obligatiou  to  care  for  a  minor  st^ohiU, 
the  assumption  of  that  dut;  by  tbe  atepfatbei 
carried  with  it  the  resulting  legal  respoasibili- 
ties. 

[£d.  Note.— For  other  oues,  see  Parant  and 
OhUd,  Cent.  Dig.  {{  16^158;  Dec.  Dig.  | 

8.  Pabent  and  Ohxld  (f  14*)— SiTPPmr  ov 

GHIZ.D— Recovbbt  bt  Pabbnt. 

A  parent  or  one  in  loco  parentis,  such  as  a 
stepfather,  who  advances  money  to  support  the 
child,  cannot,  years  thereafter,  recover  such  ex- 
penditures as  upon  an  implied  ewtraet  bf  tbe 
child  to  repay  them. 

[Ed.  Note— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  U  162-160;  Dec  Dig.  S  14.*] 

4.  OUABDIAN  AND    WABO    (|  157*)— SBTTLE- 

menx—Pbocxbdiros  —  SurriciBNcr  or  Evi- 

DENGS. 

In  proceedings  for  tbe  settiement  of  the  ac- 
count of  a  guardian,  who  was  the  ward's  step- 
fiatiier,  evidence  t«u  to  show  that  the  guardian 
expected  no  remuneration  from  the  chlla  for  ex- 
penditures made  for  her  support,  etc. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  H  611-518 ;  De&  Dig.  f  167.*] 

6.  Pabbnt  aho  Child  (|  14*)— Svfpobt  or 

Child. 

The  intention  of  one  in  loco  parentis,  such 
as  a  fltepfatber,  to  require  repayment  of  amounts 
advanced  for  the  maintenance,  etc.,  of  a  step- 
child must  be  shown  in  order  to  entitle  the  st^ 
father  to  repayment,  as  otherwise  the  mainte- 
nance will  be  deemed  gnitnitons. 

[Efd.  Nate.~For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  SI  162-1S8;  Dec.  Dig.  1  14.*] 

0.  HOMieiB^    (I  142*)— «ALB    BOB  DBSTS— 

Tna  OW  CONTBACnBQ. 

Under  Rev.  St  I  2296  (U.  S.  Comp.  St. 
1901,  p.  1398),  providing  that  no  land  acquired 
under  the  chapter,  which  relates  to  the  entry 
of  public  land  as  a  homestead,  shall  in  any  event 
become  liable  for  debts  cootiacted  prior  to  the 
issnine  of  tbe  patent,  the  land  cannot  be  sola 
for  debts  of  tbe  heir  of  an  entryman  contracted 
before  issuance  of  patent/ 

[Bd.  Noto^For  other  cases,  see  Homestead. 
Cent  Dig.  H  2n-^S0;  DecTDIg- 1 142.*] 

Appeal  from  Superior  Court,  Tama  Coun- 
ty; Frank  Baxter,  Ju^. 

In  the  matter  of  the  guardlanahlp  of  tiie 
person  and  estate  of  Bnuna  J.  Harris,  a 
minor.  From  an  order  of  allowance  and  set- 
tlement of  the  account  of  the  guardian,  Wil- 
liam H.  Lyon  and  Emma  J.  Harris,  by  her 
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ffoudlan  ad  Utem,  appeaL  B«T«ned.  with 
direcdona. 

Hn.  Mary  A.  Wvpperman,  of  Tuma,  for 
appellant  Tlios.  D.  MoUoy,  of  Ynma,  fbr 
appeUee. 

ROSS,  J.  Appeal  from  an  order  of  allow- 
ance and  settlement  of  guardian's  account 
and  from  an  order  aathorlzing  and  directing 
the  guardian  to  sell  real  eetato  of  the  ward. 
In  1906  the  appellee  married  May  Harris, 
the  mother  of  Emma  J.  Harris  who  was  then 
about  10  years  old.  The  mother,  May  Harris 
Lyon,  died  June  or  July  17,  1007,  leaving  no 
estate.  From  that  time  on  JGmma  Harris 
lived  with  her  grandmother,  Mra.  Lena 
White,  who  was  the  mother  of  May  Harris 
Lyon.  The  appellee,  stepfother  to  Bmma, 
was  a  party  to  an  arrangement  that  she 
should  live  with  her  grandmother,  he  to  fur- 
nish her  housing,  clothing,  food,  and  medical 
attention  and  generally  to  provide  for  them. 
While  perhaps  there  was  no  definite  agree- 
ment In  terms  to  snch  an  arrangement,  the 
Bubsequfflit  conduct  was  along  those  lines. 
The  appellee  made  provision  for  Oxe  grand- 
mother and  minor  in  this  manner  from  June 
17,  1007,  until  March  11,  1912,  simply  as  the 
stepfather  to  Bmma.  On  the  last-mentioned 
date  he  secured  letters  of  guardianship  of 
both  the  person  and  estate  of  the  minor,  but 
continued  the  arrangements,  with  slight  in- 
terroptlons,  as  to  her  care  and  keep  as  be- 
fore. The  estate  of  which  he  was  appointed 
guardian  consists  of  160  acres  of  land  in 
Tnma  county,  filed  upon  by  May  Harris  un- 
der the  federal  homestead  law  October  28, 
1903,  before  her  marriage  to  appellee.  After 
the  death  of  entrywoman,  appellee  continued 
to  improve  and  cultivate  the  land  to  comply 
with  the  homestead  act,  and  In  course  of 
time  made  final  proof.  The  final  receipt  was 
issued  by  the  government  March  10,  1913, 
and  In  June,  1913,  a  patent  was  issued  to 
the  heirs  of  entrywoman.  The  appellee  pref- 
aced his  account  against  the  minor,  Emma 
Harris,  as  follows:  "That  ^nce  the  death  of 
the  mother  of  said  minor.  May  Lyons,  on 
June  17,  1907,  affiant  has,  out  of  his  own 
funds,  cared  for  and  maintained  said  minor, 
she  not  having  any  estate  or  income  whatso- 
ever, except  her  prospective  Interest  in  said 
land  (homestead)  which  until  this  time  has 
always  been  uncertain,  remote,  and  practical- 
ly valueless.  That  in  such  care  and  mainte- 
nance affiant  has  expended  tiie  following 
Bums."  The  statemeot  shows  an  expenditure 
from  Jttne  17,  1907,  to  April  1,  1918,  for  care 
and  maintenance  of  $5,300,  and  moneys  paid 
out  improving  and  cultivating  homestead, 
final  proof,  fees,  commissions,  and  attorney's 
fees,  court  costs,  in  the  sum  of  $680,  two- 
thirds  of  which  Is  charged  to  minor,  and  $20 
paid  clerk  of  court,  making  $473.33,  or  all 
told  $S,773.33.  This  account  of  appellee  was 
contested  by  the  guardian  ad  litem  aa  being: 
0)  Bzceatlve  and  fraudulent;   (2)  on  the 


ground  that  all  advances  for  the  care  and 
maintenance  of  Bmma  were  made  by  aiipdlee 
voluntarily;  and  <3)  that  appeUee  was  the 
stepfather  of  Elnuna,  and  aa  such  exercised 
all  the  rights  of  a  natural  parent,  and  Uiere- 
by  assumed  all  the  duties  and  oUtsattou  of 
a  natural  parent;  (4)  that  tb»  acoonnt  of 
guardian  was  barred  by  the  three-year  stat- 
ute of  Umitatlon;  and  (0)  that  all  items 
charged  against  the  minor  before  lettws  of 
guard  Iwnsblp  were  issued  should  be  disal- 
lowed for  z«Mon  Oat  the  minor  Is  not 
liable  for  any  expeiidlttuflB  made  1^  her  st^ 
father  prior  to  bM  apCM^ntment  as  gnardian. 
The  court  overruled  the  legal  (XoeBtlons  raid- 
ed by  gaardian  ad  Utun,  beaxd  evUtanoe  In 
8un>ort  of  and  against  tbB  aoooon^  and  ren- 
dered Jntltement  allowing  tbe  aeeoant  of  ap- 
pellee for  care  and  malntwiisiim  In  the  som 
of  |2,TO(K  «r  140  per  month  fron  Jtme  17, 
190T,  to  AgrSk  1,  IflOS,  and  tot  imptming  and 
pteservlDg  tbe  bMMstead  the  nam  of  I68B, 
or  a  total  som  td  I836B.  Both  parties  ^ 
peal  from  this  Judgment,  appellee  contending 
that  altowanoe  is  too  small,  and  apptflsnt 
that  it  was  far  too  much 

[1]  The  law  Imposes  vptrn  tbB  paKBt 
the  dnf7  of  caring  for  his  drill  daring  tbe 
period  of  its  InabUtty  to  care  fbr  itstit,  and 
only  In  exceptional  cases  may  he  ose  the  es- 
tate of  tbe  latter  fi>r  that  purpose.  In  this 
case  the  minor,  Bmma  Harris,  Btta  her 
mother's  death,  was  left  wltbont  patents  and 
without  any  available  or  fallible  estate. 
She  was  but  10  years  oM  and  of  delicate  con- 
stitution. The  appellee,  dther  because  of 
his  being  tbe  husband  of  her  mother  and 
therefore  the  diUd's  stepfather,  or  out  of 
sympathy  for  her  In  her  helpless  condition, 
or  both,  without  any  legal  obligation  to  do  so, 
undertook  to  care  for  her  out  of  his  own 
means,  ^^thont  letters  of  guardianship,  be 
provided  for  her  and  her  grandmother,  fur- 
nishing them  the  ordinary  and  necessary 
comforts  of  life  from  June  17,  1907,  until 
Marc*  11,  1912. 

[2]  While  appellee  was  under  no  natural, 
and  therefore  do  legal,  obligation  to  care  for 
the  minor  child,  the  assumption  of  that  duty 
by  him  carried  with  It  legal  responstbllltles. 

Ab  Is  said  in  tbe  note  to  National  Taller 
Bank  V.  Hancock,  57  L.  R.  A.  729  (100  Va 
101.  40  S.  E.  611,  93  Am.  St  Rep.  933):  "Tbe 
universal  rule  is  that  a  stepfather,  as  such,  is 
not  under  obligation  to  support  the  children 
of  his  wife  by  a  former  husband,  but  that, 
if  be  takes  the  children  into  his  family  or 
under  his  care  In  such  a  way  that  he  placea 
himself  in  loco  parenda^  he  assumes  an  ob- 
ligation to  support  them,  and  acquires  a  cor- 
relative right  to  their  services." 

In  Sharp  v.  Cropsey,  11  Barb.  (N.  T.)  224, 
It  is  said:  "The  stepfather  is  not  bound  to 
support  his  stepchildren,  nor  the  latter  to 
render  him  any  services;  but  If  he  main- 
tains them,  or  they  labor  for  him,  they  will 
be  deemed  to  have  dealt  with  eada.  other  in 
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the  character  of  paient  and  ohttd,  and  not 
as  strangers,  without  obllgatlmi  on  tbe  purt 
of  the  father  to  par  ftw  Ua  ohlldzen's  serr- 
Ices,  or  OB  tbe  part  of  the  diUdian  to  nann- 
Derate  their  fathn  for  tttdr  rappwt"  See 
NatiuiBl  Tallair  Bank  t.  BuKoek,  aapn,  and 
Bartlef  t.  Blehtaarer,  l»  Am.  Deo;  388  (A 
N.  T.  88),  for  eoUeedoB  ot  oumb  m  OSa  poliiL 
[I]  Xbe  zeeord  Am  that  tha  wpdlea 
claimed  ttia  right  to  the  cnatody  of  Bmma 
from  the  time  of  her  mothiff's  death,  and  Oiat 
be  flrat  placed  her  with  one  of  Ua  own  Uood 
relatlTaa;  that  aba  waa  left  iflth  bat  giand- 
mother  In  ebedlenee  to  a  revoaatof  hla  irife 
hetora  tat  death;  that  the  snndmotte'B 
poaltkm  waa  tbat  <tf  hOQaafceepw,  lacg^ 
aabject  to  the  orders  and  directkma  of  the 
appellee;  tbat  be  fnnilBiMiil  die  bonae  for 
them  to  live  In,  mndi  of  the  time  ratabUnff  a 
room  for  hie  peraonal  oae;  that  he  exercised 
tbe  parental  rlthts  at  controlling  and  anper- 
Tlalng  ttie  condact;  education,  and  onidoy- 
meat  of  Bmma,  and  at  one  time  coiporeallj 
chaatlaed  hee  for  dtaobedlenea.  PraetlcaUy 
the  only  anrrender  made  appaUee  waa  In 
the  matter  of  E^nma's  religions  training,  in 
whlcix  he  deferred  to  the  expressed  wishes 
of  hie  deceased  wife  and  the  wishes  of  the 
srandmother.  The  rights,  powea«.  and  du- 
ties claimed  and  exercised  by  him  over  the 
child  were  such  as  only  a  parent  conld  law- 
fully claim  and  exercise.  Indeed,  In  his  pe- 
tition to  the  court  for  authority  to  sell  the  \ 
homestead,  dated  and  sworn  to  by  appellee 
March  12,  1913,  he  describes  Enmia  as  fol- 
lows: "That  said  minor  is  the  only  daughter 
of  one  May  Lyon,  now  deceased,  and  the 
stepdaughter  of  her  ffuardian,  WUHom  B. 
Lyon:'  The  law  will  not  permit  a  parent  or 
one  in  loco  parentis,  years  after  he  has  made 
advances  to  the  child  for  its  support,  to  re- 
cover  his  expenditures  as  upon  an  implied 
contract  Here  the  duty  was  voluntarily  as- 
sumed, and  voluntarily  the  obligation  was 
discharged.  Moreover,  it  fairly  appears  tbat 
appellee  never  expected  to  be  remunerated 
when  he  first  took  charge  of  the  child  and  for 
quite  a  while  thereafter,  for  In  his  first  ac~ 
count  against  his  ward,  dated  March  17, 
1913,  he  states  that  he  "hds,  out  of  his  own 
funds,  cared  for  and  maintained  said  minor, 
she  not  having  any  estate  or  Income  whatso- 
ever, except  her  prospective  interest  In  land, 
which  until  thi»  time  has  always  been  uncer- 
tain, remote,  and  practicatlu  valueless."  In- 
deed, the  thought  of  repayment  of  his  out- 
lays for  the  child  seems  to  have  germinated 
coiuddently  with  or  shortly  before  she  secnr- 
ed  title  to  the  homestead,  theretofore  con- 
sidered "nncertatn,  remote  and  practically 
valueless,"  but,  as  shown  by  the  Inventory 
and  appraisement,  of  the  real  value  of  $85 
per  acre. 

[4]  That  the  appellee  kept  no  books  of  ac- 
count between  himself  and  the  child  and  bad 
no  record  of  the  Items,  nor  the  dates  when 
fnrnlshed,  and  in  making  up  bla  account 


waa  compelled  to  resort  to  tha  memory  and 
bo<Aa  of  the  variona  tradnqpeople  with  whojoa 
be  had  had  aocounts,  are  strong  dronm- 
atancaa  tn^cating  an  abemce  of  intention  at 
tha  time  to  ask  tm  r^bnraement  'Stat 
for  a  long  time  he  expected  no  remnnera- 
tlon  Is  afaown  by  his  own  testimony  in  which 
ha  aald:  "A.  Whan  JBmma'a  mother  flrat  died 
thar»  waan't  any  ^ropwty  azoept  that  i^eca 
of  land  on  tha  Meea,  and  I  dUn*t  think  it 
was  worth  anything  at  all,  and  lots  of  timea 
I  called  in  ^  John  and  dldnlt  think  about 
getting  a  receipt  I  paid  him  and  kept  no 
record  of  it  I  paid  very  UtUe  attention  to 
It  baoanaa  I  didn't  tiilnk  there  waa  anyttlng 
la  tbe  Heaa  land.  Q.  When  did  you  flrat 
bave  any  aaaoranca  you  wwild  get  anything 
oat  of  tbe  Meaa  land?  A.  I  flzat  began  to  be- 
Have  that  the  property  might  be  of  value  in 
1M8  or  1810.  Q.  Aa  to  getting  tha  tlUe^ 
whan  did  yon  be^  to  have  hopes  of  getting 
title  to  ttl  A.  About  a  year  ago." 

[I)  Tbe  taitoitlcm  or  porpoae  to  raanlia-  re- 
payment la  easentlal  (In  le  Tuifter,  74  Ifo. 
Appw  881,  887);  ofiterwlse  tha  support  will 
be  considered  voluntary  and  gmtoitoua 

nie  appellee  relies  npm  In  re  Bee(«dy, 
82  Minn.  886,  20  N.  W.  366,  50  Am.  Rep.  Q79, 
to  support  bis  contention  that  be  is  entitled 
to  telmbaraement  In  ISiia  case  the  step- 
(ddld'a  eatate  coDslated  of  $1,18&40  caah,  and 
it  waa  ex^«BSly  arranged  betwem  the  step- 
father and  mother  tiiat  the  child  should  live 
with  them  and  be  supported  as  one  of  the 
fiimlly,  and  Qtat  the  eatate  money  Aonld  be 
applied  and  used  in  payment  therefor.  Tba 
court  said:  "Tbe  arrangement  made  by  the 
stepfather,  though  Invalid  as  a  cwitraet,  Is 
suflBcient  to  rebut  the  presumptl<m  that  he 
took  the  diild  into  his  family  to  support  In 
loco  parentis,  and  on  account  of  Us  tender 
yean  he  conld  render  no  aerrlce  In  return 
fbr  such  support  •  *  •  And  a  stepfa- 
ther is,  of  course,  not  bound  to  maintain  the 
children  of  his  wife  by  a  former  husband. 
But  if  he  voluntarily  assumes  the  parental 
relation  and  receives  them  into  his  family 
under  circumstances  such  as  to  raise  a  pre^ 
sumption  that  be  has  undertaken  to  support 
them  gratuitously,  he  cannot  afterwards 
claim  compensation  for  their  support"  The 
account  was  allowed,  because,  the  conrt  said, 
"It  is  quite  dear  Chat  they  [mother  and  step- 
father] famished  such  support  under  the 
drcumstances  with  the  expectation  of  being 
reimbursed  out  of  his  tthe  chUd's]  income, 
and  not  as  a  gratuity,"  The  decision  turned 
on  the  Intention  formed  at  the  time  tbe  sup- 
port was  given,  and  the  added  fact  that  the 
infant  was  at  the  time  the  owner  and  posses- 
sor of  an  estate  in  cash  available  for  his 
present  care  and  maintenance. 

To  the  same  point  appellee  cites  In  re 
Belsel's  Estate,  110  CaL  267,  40  Pac.  061, 
42  Pac.  819,  and  says:  "In  view  of  the  fact 
that  we  have  the  same  statute  on  guardian 
and  ward  aa  the  state  of  California,  we  la- 
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card,  and  nrg«  npon  tbla  oonrt,  the  case  of 
Bdad  aa  tbe  most  peranaBiTie  antfaorltr." 
In  thia  caae  tha  mother  was  allowed  ftnr 
the  malntenanoe  of  her  minor  diUdren  for 
over  five  reara  before  she  waa  aiq[>olnted 
their  piardlan.  However,  their  eatate.  con- 
alatli«  of  94>007  ^nd  some  realty,  was  In  the 
posaeaalon  and  C(mtrol  of  tlie  mother  during 
all  that  tim&  The  court  said:  "Appellant 
contends  tlut  there  waa  no  warrant  for  an 
allowance  1^  way  of  credit  to  Mrs.  Sherrer 
for  maintenance  of  the  minor  dkiaren  dortng 
the  time  when  there  were  no  letters  of  guard- 
ianship upon  tb^  estatea.  But  ahe  la  charg- 
ed la  eqnltr  aa  a  qnasl  guardian  or  tnutee 
of  their  eatatea,  and  the  acconnttng  muat 
be  dOKDed  in  Che  nature  of  an  aocountlnc 
In  eavlty*  and  determined  iqion  equitable 
prladplea.  The  court  finds  In  aabatance  that 
Out  actlim  of  Mra.  Sherrer,  aa  Qie  mother  of 
the  ddldren,  waa  bona  fide;  and  it  had  In* 
rlsdlction  to  allow  reaaonahle  and  proper 
credUa  to  her  for  their  malntraance  and  for 
ezpendlturee  incurred  on  their  account  A 
guardian  de  facto,  who  la  not  a  guardian  de 
Jure,  will  be  held  to  aceount  in  equity  tmly 
upon  aaultabla  pzlndplea,  and  wiU  be  allow- 
ed tor  all  proper  dlsbunementa  for  the  bene- 
fit ct  the  ward.  Pealtfa  Adm*r  r.  Thnnnond, 
77  Ta.  T66.  The  rule  la  Uiat  where  an  In- 
fant has  property  of  his  own,  and  his  father 
la  dead,  or  la  not  aUe  to  aupport  him,  he 
may  be  maintained  and  educated  out  of  t3ie 
Income  of  proper^  abaolntely  his  own,  by  tite 
person  in  whose  hands  the  property  ia  held; 
and  a  court  of  egnity  will  allow  all  paymenta 
mada  tot  thia  purpose  whldi  appear  upon 
Investigation  to  hSTe  been  reasonable  and 
]^)per.'  Sdumler,  Dom.  BeL  1  288.  Where 
the  income  la  Insufficient  tax  the  maintenance 
and  educatkm  of  a  child,  equity  will  break 
Into  the  prlnc^aL  Barlow  t.  Oran^  1 
Vem.  266 ;  Bridge  t.  Brown,  2  Toonge  &  0« 
c.  ISI;  Sz  parte  Green,  1  Ja&  &  W.  2S8; 
NewpOTt  T.  Oook,  2  Aahm.  [Pa.]  SS2;  Os- 
borne T.  Tan  Horn,  2  TUu  86a  A  mother 
will  be  allowed  in  equity  for  the  paat  maiur 
tenance  of  her  children,  from  the  death  of 
tile  father,  out  ct  the  eatate  of  the  t^Udren, 
thoui^  ahe  haa  a  aepaiate  estate.  WUkea  t. 
Bogera,  6  Johna.  [N.  T.]  667,  689,  693;  Glad- 
ding T.  Folletl^  2  Dem.  Sur.  {N.  T.]  68 ;  Ayns- 
wortb  T.  Pratchett,  18  Vea.  820;  In  re  Bea- 
ondy.  S2  Minn.  386,  20  N.  W.  366  [50  Am. 

679] ;  Osborne  Tan  Horn,  2  Fla.  360. 
The  criterion  for  determining  wheOier  a  past 
maintenance  should  be  allowed  is  whether 
a  (Aanoety  court  would  have  authorized  it  In 
advanoa  Alston  v.  Alston,  84  Ala.  27."  In 
the  Beisel  Case  and-caaea  dted  therein  It 
will  be  obaerved  .that  an  estate  exiated  at  the 
time  support  was  given  the  minor,  and  that 
the  relation  of  trustee  and  cestui  que  trust 
waa  present  Take  the  criterion  glTen  In 
the  Alaton  Case,  supra,  and,  endeavor  ever 
so  hard,  it  cannot  be  applied  to  the  present 
case,  trpon  the  death  of  the  entrywoman, 
May  Harrla  I^on,  the  surviving  child,  kmma 


Herrls,  bad  only  an  indioate  right  In  the 
homestead,  and  nettber  this  r«note  inter- 
est, nor  the  perfected  tlUe^  under  Om  law, 
could  be  subjected  to  the  payoMtit  of  any 
debt  contracted  for  soppoit,  or  on  any  other 
account*  beftne  title  was  obtained.  No  court 
of  diancwy  woidd  have  done  the  fatUe  thing 
of  entering  an  order  aodkorl^ng  the  appd- 
lee  to  maintain  and  support  the  minor  child, 
Bmma  Harris,  with  ttie  hope  or  expectation 
of  being  xennmerated  out  of  the  honoestead. 

Under  the  peculiar  facta  of  this  case  we 
are  satlsfted  that  the  trial  oonrt  oommltted 
error  In  allowing  and  settling  the  mppeUee's 
aocounta  lor  the  cans  and  "»«*"ta"«"^  of 
Emma  Harris  pctor  to  letters  of  gaaxdlan- 
ahlp. 

El]  The  patttlDB  tor  antbority  to  Mil  the 
homestead  reprceesita  that  the  land  is  unpro- 
ductlvtt,  and  that  it  la  neeeaaacy  that  the 
same  be  sold  In  order  to  raaUae  mora^  with 
whlidi  to  pay  off  the  wrdletfa  allowiad  <Aaim 
of  $3,896  and  to  care  for  the  fatare  edaca- 
tion  and  support  of  the  minor.  Tb«  order 
appealed  from  directing  the  sale  of  the  htmie- 
atead  Is  baaed  upon  the  teaaona  aarigned  in 
the  patltloiL  nda  order  involves  the  ques- 
tion aa  to  whether  the  homeatead  may  be 
subjected  to  the  paynwnt  of  dd)to  contracted 
by  the  minor,  htf  ore  patent  waa  leaned  to  the 
h^xs  vt  the  miglnal  entrywoman.  IX  not,  tto 
order  authorlzUig  the  sale  for  that  poxpose 
la  in  error.  The  entrywoman,  May  Harris 
filed  on  the  land  in  October,  1903.  She  be- 
came the  wife  of  appellee  In  1906,  and  died 
in  1807|  before  the  required  realduice.  Im- 
provement) and  cultivation  were  complete, 
and  before  she  was  entitled  to  a  patent  The 
appellee,  after  the  death  of  entryw<»nan, 
performed  the  necessary  acts  of  Improvemeit 
and  cultivation,  ntade  final  pnx^  and  hi 
June,  1013,  a  patent  to  the  land  waa  Issued 
to  the  heira  of  the  deceased  entiywoman  un- 
do: the  provlalona  of  aectlona  2201  and  2292, 
B.  8.  U.  S.  (U.  S.  Oomp.  St  1801.  pp.  1390, 
1394).  Section  2296,  Id.  (page  1388)  provides 
that:  "Ko  lande  required  under  the  prori- 
slona  of  this  chapter  shall  in  any  event  t» 
come  IlaUe  to  the  satlaftiction  of  any  debt 
contracted  prior  to  the  issuing  of  the  patent 
therefor." 

The  courts  have  many  times  passed  upon 
thia  aectlon,  holding  that  the  antecedent 
debts  of  the  entryman  cannot  be  collected 
out  of  the  homestead  against  the  will  and 
consent  of  the  enttyman.  Sprinkle  r.  West, 
62  Wash.  687,  114  Pac.  430,  34  L.  R.  A.  (N. 
80  ^nn-  O&B.  1912D,  2S1;  Sorrels  v. 
Self,  43  Ark.  451;  Towner  v.  Rodogab,  33 
Wash.  153,  74  Paa  60,  99  Am.  St  Rep.  936. 
While  the  right  of  the  faedr  to  .claim  the 
aame  exemption  from  d^ta  contracted  by 
him  prior  to  the  Issnimce  of  patent  haa  not 
been  before  tiie  courts  so  often,  there  is  the 
same  uniformity  In  the  dedsiona  to  the  ef- 
fed:  that  the  heir  takes  the  land  free  from 
his  antecedent  debts. 

In  Coleman  V.  UcConnlck,  8T  Ifinn.  179,  33 
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N.  W.  6B6,  flu  oxlgliial  iDta7w<uiiftn  Aerlwd 
tlie  land  to  her  brottaw,  to  wluna  patnt  WM 
tamed.  The  qimtlon  wu  aj  to  whether  a 
dd)t  contracted  by  patentee  before  fbe  patent 
was  losned  to  bim  aa  anch  devisee  under  the 
l^ovlalons  of  secttm  B.  8.  U.  S.,  could 
be  enCDTCod  aa  against  the  land.  That  oonrt 
aald:  'THie  itatate  i^ovldea  spetffleaUy  for 
the  acqtdflltlon  of  a  patent  by  tiie  bmMBtead 
aettler,  or.  In  ease  of  his  deatli,  his  wid- 
ow, or,  she  hATlag  died,  by  Us  heUe  or  dev- 
ise^ oTi  In  case  the  oitiy  Is  by  a  widow, 
then,  upon  her  death,  by  bar  heirs  or  devl- 
see.  Bearing  tai  mind  the  spedflc  pcorlslou 
thus  made,  empowering  these  different  etaae- 
ee  of  persons  to  seovre  the  title  under  this 
lawr  It  is  difficult  to  oonstme  the  un^uaUfled 
language  of  the  exemption  as  being  iwUc&- 
Ue  to  one  of  the  q;»eclfled  classeot  but  not  to 
the  othws.  It  is,  of  eonrs^  eOeetnal  as  to 
the  ori£iDal  homestead  settler.  There  wonld 
seon,  too,  to  be  no  doubt  of  Its  appUcabUi- 
ty.  where  the  widow  of  the  settler,  w,  she 
dying,  his  minor  cULdJen,  the  meDibers  of 
Ilia  family,  perfect  the  title  la  themselves, 
so  that  they  would  bald  the  land  free  from 
liability  for  any  prior  debts  which  tivoy  might 
have  contracted.  Su<^  cases  are  clearly 
within  tbe  beneficent  purpose  of  the  home- 
stead law,  and  within  the  terms  of  the  sec- 
ttcm  declaring  the  exemptton.  It  may  be 
said  that  the  law  was  not  framed  for  the 
*  *  *  remote  hdrs  of  the  homestead  8e^ 
tier,  not  members  of  his  family,  and  not  de- 
pendent upon  him  for  support,  nor  for  the 
benefit  of  devisees  not  of  kin  to  the  testator, 
and  that  therefore  the  exemption  does  not 
attend  the  title  acquired  by  such  persons. 
But  It  is  Impossible  by  any  process  of  ju- 
dicial construction  to  determine  that  the  ex- 
emption, which  In  terms  is  applicable  to  beirs 
and  devisees  without  distinction,  was  in- 
tended to  apply  only  in  favor  of  certain 
heirs  or  devlaeee,  and  was  not  applicable  as 
to  others.  The  statute  aflorda  no  Indication 
that  any  distinction  Is  to  be  made,  nor  any- 
thing by  which  a  court  eould  be  guided  In 
declaring  what  patentees  under  this  law  are 
within  the  exemption,  and  what  are  not 
Such  distinctions  can  only  be  made  arbi- 
trarily, and  this  would  not  be  construction, 
but  legislation."  Go^d  t.  Tucker,  20  S.  D. 
226.  105  N.  W.  6£4. 

It  follows  that  the  coort  erred  in  order- 
ing the  Bmma  HarcLs  homestead  interest  to 
be  sold  to  pay  debts  contracted  by  her  prior 
to  the  Issuance  of  the  patent. 

On  a  new  trial,  the  court  should  disallow 
'the  appellee's  dalm  for  care  and  maintenance 
and  money  laid  out  in  cultivating  and  im- 
proving land,  attorneys,  and  in  fact  all  ez- 
penditures  pilor  to  his  appointment  as  guard- 
ian. Tlie  skvpeasee  should  be  allowed  all  neo- 
essary  ea^endltures  since  his  appointment  as 
guardian  that  have  beat  made  for  tbe  sup- 
port of  his  ward  or  the  protection  of  her 


rl^ts  in  homestead.  Should  another  order 
aattKHcislng  the  guardian  to  s^  her  home- 
stead IntMest  be  made^  it  slionld  be  made  to 
appear  that  such  sale  is  necessary  in  order 
to  secure  ready  means  for  the  support  and 
education  of  the  ward  and  the  payment  of 
the  guardian's  account  for  necessary  expendi- 
tures for  her  support  incurred  since  the  1»- 
BoaiMe  of  patent  to  homestead. 

Judgment  la  reversed,  with  directions  to 
proceed  In  accordance  irtth  this  opinion. 

VBANKUN,  a  J.,  and  OUNNINGHAM, 
J.,  ooMur. 


BBOWN  J.  BBOWN.   (No.  74a) 
(Supremo  Court  of  Wyoming.   May  15,  1914) 
Divo«;b  a  195*)— AppbaIi— Obdbb  ros  Fsas— 

FaILTTBE  to  COUPLT— BXUEDI. 

Where  a  husband  eued  out  a  writ  of  error 
to  review  a  Jadement  against  him  in  divorce,  and 
the  Sapreme  Court  entered  an  order  requiring 
Urn  to  pay  a  spedfled  sum  to  his  wife's  attor- 
oeys  for  preparing  her  defense,  with  which  he 
fafled  to  comply,  such  failure  amounted  to  a 
civil  contempt,  and  her  remedy  was  to  moTe  to 
dismiss  the  proceedings  in  error,  and  not  to  pun- 
ish him  for  contempt. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  681;  Dec.  Dig.  {  li^.*] 

BrroT  to  District  Court,  l^iwidan  Coun- 
ty ;  Carroll  H.  E^rmelee,  Judge. 

Action  between  Bobert  B.  Brown  and  SthA 
Brown.  Judgment  having  been  rendered  In 
favor  of  the  latter,  the  former  brought  error. 
On  order  to  show  cause  wby  plaintiff  In  er- 
ror should  not  be  punished  fOr  contempt 
for  failure  to  comply  with  an  order  requiring 
bim  to  pay  attorney's  feea  amounting  to 
$250,  allowed  the  attorneys  for  defendant 
In  error  for  preparing  a  brief  and  represent- 
ing her  in  the  Supreme  Oonrt.  Order  au- 
thorizing a  motion  to  dismiss  the  proceedings 
in  error  in  case  the  order  for  fees  vras  not 
complied  with  within  a  specified  time. 

Camplln  &  O'Marr,  of  Sheridan,  for  plaln- 
tlCC  in  error.  Enterllne  &  La  Fleiche,  of 
Sheridan,  for  defendant  in  error. 

SCOTT,  C.  J.  This  case  was  formerly  be- 
fore this  court  on  an  application  by  the  de- 
fendant In  error  for  an  allowance  of  attor^ 
ney's  feea  for  preparing  her  brief  and  repre- 
senting her  in  this  court  135  Pac.  801.  Up- 
on consideration  we  allowed  attorney's  feea 
in  the  sum  of  $250  tor  that  purpose.  The 
case  Is  now  h«e  upon  a  Bhowh^  by  afllda- 
vlts  that  plaintiff  In  error  baa  failed  to  com- 
ply with  such  order  and  an  application  for 
an  order  dtlng  him  before  1^  court  to  tiiow 
cause,  if  any  there  be,  why  he  should  not  be 
punished  as  for  contempt  In  falling  to  comply 
with  such  order.  We  think  if  unnecessary  to 
review  the  affldavite  in  support  and  tbe 
counter  affidavlte  in  opposition  submitted  up- 
on  the  hearing  of  this  application,  other  than 
to  say  that  it  sufficiently  appears  therefrom 
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ttutt  the  ottfer  Ima  not  been  compiled  with, 
and  no  good  reason  la  shown  for  the  fallnre  of 
Maintlfl  In  tbat  respect.  We  Uiink  the  al- 
lowance for  attomey'a  fees  was  reasonable  In 
amount;  and  It  will  be  observed  that  the 
plaintlif  in  error  la  the  one  who  is  Id  default. 
The  dtfendant  In  error  seeks  no  affirmative 
rcUef  in  ttie  proceeding  In  error  In  this  court 
as  to  the  jnd^oit  Upon  the  showing  when 
the  allomukce  was  made  and  np<Hi  ttie  heai> 
Ing  here  she  was  and  Is  wtQiont  means  to 
pay  a  reasonable  attorney's  fee  for  the  serr- 
iees  of  her  attiwneys  In  preparing  and  filing 
a  brief  and  ajspeaxing  in  thla  court  tm  ber 
beb«lf  to  pn^rly  defend  audi  Judgment 
No  brief  has  been  filed  In  her  behalf  in  this 
court,  while  plalntifTa  brief  has  been  on  file 
for  a  year. 
While  the  method  of  mfordng  Its  orders 
citation  and  punliOiment  as  for  contempt 
may,  in  a  proper  case,  be  resorted  to  In  ttils 
court,  yet  upon  the  facts  here  thore  ia,  bi  our 
jndgmmt,  a  more  eflecttve  remedy.  Tb» 
plaintUf  In  error  la  guilty,  if  at  all,  of  a  <M1 
bat  not  a  criminal  contempt  He  has  foiled 
wltboot  excuse  to  comply  with  the  order  of 
this  conrt,  and  by  his  petition  in  error  la 
seeking  afflrmatlTe  relief  at  tlie  hands  of  this 
court  It  la  elementary  that  such  conduct 
Is  not  favored.  One  cumot  refuse  to  obey 
the  lawful  order  of  a  comrt  and  expect  re- 
lief at  tiie  hands  of  the  court  ^Tliia  rtHe  Is 
a  salutary  one,  and  has  been  often  applied 
by  the  eourts.  Gasteel  v.  Oftateel,  88  Ark. 
477;  F«d  T.  Fe^  SO  Iowa,  S21;  l^iOung 
V.  McOhmg,  40  USiSL  486;  Watwa  t.  Waters, 
49  Ifio.  S8S;  fflmmerman  t.  Zlmmamun,  7 
Uont  114,  14  Pac  666;  Walker  v.  Walker. 
82  N.  T.  260;  WUUama  t.  WllUams,  C  S. 
D.  284,  61  N.  W.  8&  The  motion  for  a  dta- 
tlMi  to  issue  as  prayed  la  refused,  but  Uils 
oDurt  ia  1^  the  qpbiion  that  ff  ttw  order  re- 
mains QncompUed  witli  on  June  lat  next  to 
wit  June  1, 1014, 12ten  a  ahowbig  to  tiiat  ^- 
fect  will  support  a  motion  to  dismiss  the  pro- 
oeedlngs  In  error. 

POTTER  and  BSARD,  JJ.,  concur. 


8TATB  ex  kL  MITCHELL  IRR.  DIST.  v. 
PABSHALL,  State  Engineer,  et  aL 
(No.  780J 

(Supreme  Court  of  W;omlns.  15,  1914.) 

Watkbs  asb  Wateb  ConaaBs  (|  S3*)— Aotiokb 

TO  DnXBlUKK  AND  ESTABUaH  BXOHTS— JV- 

BISDICTION, 

Under  Const,  art.  8,  |  2,  providing  tlutt 
there  shall  be  oonstitutea  a  board  of  control, 
which  BbalL  under  such  regulations  as  ma;  be 
prescribed  by  law,  have  the  supervision  of  the 
waters  of  the  state  and  of  their  appropriation, 
distribution,  etc^,  whose  decisions  snail  be  re- 
viewable by  the  courts,  etc,  the  board  had  juris- 
diction, ana  it  was  its  duty,  upon  an  application 
being  made  to  adjudicate  water  rigbts,  to  de- 
termine under  the  law  whether  such  applicant 
bad  a  water  right,  since  until  such  was  done 


there  was  nothing  from  which  tiie  applicant 
could  apiteal. 

[&d.  Note.-»For  odwr  oasss.  aee  Wateta  mmi 
Water  Gounea,  Cent  .Dig.  H  23-3S;  Dms.  Dig. 

S  33.*] . 

Petition  for  mandamus  by  the  State  of 
Wyoming,  on  relation  of  the  Hltcdi^  Irriga- 
tion District  against  A.  J.  Parahall.  State 
Engineer,  and  others.  Demurrer  to  petltloo 
and  alternative  writ  overmlad. 

Olaric  ft  Olark,  of  Cheyenne,  for  plalntifl. 
D.  A.  Preston,  Atty.  Gen.,  tor  defendants. 

SOOTT.aj.  Olw  rMator  tted  Ita  petltlott 
In  tUa  court  praying  the  iasnanoe  of  a  writ 
of  mandamira  directed  to  and  rcQulzlng  the 
Board  of  Control  to  pass  upon  its  proofs  and 
fix  its  priori^  to  the  nsa  of  waters  of  ttie 
North  Platte  river  for  Irrigation  parposea 
An  alternative  writ  was  issued,  to  which  pe- 
tition and  writ  the  defo^uits  filed  OaAt  de- 
murrer  alleging  as  grounds  thereof  that 
neither  the  petition  nor  writ  state  facts  suf- 
ficient to  oonatttnte  a  cause  of  action  in  favor 
of  the  lAaintitt  or  to  warrant  the  rdief 
prayed.  The  demurrer  was  argued  and  sub- 
mitted and  is  now  before  the  court  for  Its 
dedilmi.  In  considering  the  question  the 
facts  alleged  In  the  petition  must  be  taken 
and  deoned  to  be  tame  and  are  as  follows: 

"C(»nes  now  the  Mitchdl  Irr^tion  Dis- 
trict a  corporation,  the  above-named  r^tor, 
and  respectfully  shows  unto  the  court : 

'*(1)  Tbat  on  June  20,  1890,  the  MltcheU 
Irrigation  ft  Canal  Company,  a  corporation, 
commenced  the  surveys  for  a  line  of  dltdi 
which  it  proposed  to  construct  from  a  point 
on  the  south  bank  of  the  North  Platte  river 
In  section  10,  township  23  north,  range  60 
west  in  the  county  of  Laramie,  territory  of 
Wyoming,  in  an  easterly  course,  crossing  the 
boundary  line  between  the  territory  of  Wyo- 
ming and  the  state  of  Nebraslia  at  a  point 
atwnt  400  feet  distant  from  tiie  headgate  of 
said  ditch  and  running  a  distance  ^  many 
miles  into  the  state  of  Nebraska. 

"(2)  That  on  June  20,  1890,  the  said  Mitch- 
ell Irrigation  ft  Canal  Company  caused  a  no- 
tice, signed  by  its  president  to  be  posted  up- 
on a  board  at  the  proposed  point  of  diver- 
sion of  said  ditch;  said  notice  being  that  the 
said  Mitchell  Irrigation  ft  Canal  Company 
claimed  an  appropriation  from  the  North 
Platte  Tlvet  throu^  said  Attxh  to  the  extent 
of  224  cubic  feet  per  second,  and  setting  forth 
the  size  of  said  ditch. 

"(3)  That  on  June  25,  1800,  the  said 
Mitchell  Irrigation  ft  Canal  Company  cansed 
a  copy  of  said  notice,  verified  by  the  affidavit ' 
of  Its  president,  to  be  filed  in  the  office  of  the 
county  derk  and  ex  offldo  register  of  deeds 
of  the  county  of  Laramie,  territory  of  Wyo- 
ming, and  on  the  same  day  caused  to  be  filed 
tn  said  office  a  statement  of  claim  for  said 
ditch,  verified  by  its  president  in  which  state- 
ment was  set  forth  the  name  of  the  atieam. 
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tbe  nuM  of  tbe  Wdi,  the  names  and  post 
office  ftddrewes  of  tlw  owners,  Qie  location  of 
tbe  beedgate,  tlie  dimwslonB  of  tbe  dltdi, 
its  cepaeit?,  tbe  date  of  coinnwneenwnt  of 
work  and  of  tbe  actaal  appropriation  of  tbe 
water  tb«retbroQgh,  and  the  number  of  acres 
of  land  lying  tberennder  and  to  be  Irrigated 
therefrom. 

"(3)  That  the  aald  snrreys  were  completed 
with  diligence,  and  on  Angnst  18.  1890,  tbe 
actual  work  of  excavation  of  said  ditch  was 
commenced  and  contlnoed  without  Intermls* 
slon  until  July  18, 1891,  when  said  ditch  was 
completed  and  water  was  carried  there- 
through and  applied  to  the  irrigation  of  the 
lands  lying  tbmnnder.  That  sereral  thou- 
sand acres  of  land  lying  under  said  ditch 
were  reduced  to  cultivation  In  1891,  and  the 
area  of  such  land  was  Increased  yearly  Uiere- 
after  until  the  year  1898,  when  approximate- 
ly 13,500  acres  were  nnder  cultivation  from 
said  ditch;  all  of  said  lands  being  situate 
within  tbe  state  of  Nebraska,  and  said  dltcb 
Irrigating  no  lands  within  the  state  of  Wyo- 
ming. 

"(4)  That  on  March  27,  1906.  by  an  order 
duly  entered,  the  Board  of  Control  of  the 
State  of  Wyoming  directed  that  a  general 
adjudication  of  all  rights  of  appropriation 
from  tbe  North  Flatte  river  be  had  and  that 
the  superintendent  of  water  division  No.  1, 
In  which  said  stream  lay,  should  give  proper 
notices  and  take  all  proofs  of  appropriation. 
Tbat  on  May  9,  1906,  the  superintendent  of 
water  division  No.  1,  forwarded  by  registered 
mail  to  all  approifflatora  from  the  North 
Platte  riw,  iutdnding  tbe  Mitchell  Irrigation 
ft  Canal  Company,  a  notice  setting  forth  the 
date  when  the  state  engineer  would  begin  tbe 
examination  of  the  stream  and  ditches  di- 
verting water  therefrom,  the  date  wh^  tbe 
Bald  anperintendeDt  would  begin  the  taking 
of  teatlnuHiy,  and  the  date  when  the  said 
taUng  of  tastlmony  would  dose.  That  prior 
to  May  iMtk,  tbe  said  superintendent 
caosed  to  be  publlstaed  In  two  Isanes  of  a 
newspaper  pubUAed  in  each  county  through 
which  said  North  Platte  river  mns  a  notice 
tbat  tbe  measaroBent  of  dlfcdies  wonld  com- 
menoft  Jane  IS,  1M6^  ttutt  tte  amMolntendent 
would  commence  to  take  protOB  of  apivopria- 
tion  <m  June  23, 1906,  and  tmTcA  np  tbe  river 
taking  such  proofs  until  September  20, 1906,  on 
which  day  proofs  would  be  dosed,  and  tbat 
jfTOOfB  woold  be  open  to  Inspection  at  certain 
deriLgnated  places  on  September  80,  Saptmber 
27,  SaDtamber  39^  October  ^  and  October  8^ 
1906. 

"00  niat  at  the  time  and  place  so  desig- 
nated for  the  commencement  of  the  taking 
of  said  pMotB  cS  appropriation,  tbe  offlcers 
of  the  relator,  tbe  relator  baving  theretofore 
acquired  all  <tf  tbe  right  and  title  of  said 
Mitchell  IrrlgatkiD  ft  Canal  Company  in  and 
to  sftlA  dltcb  and  tbe  water  appropriation 
ther^r,  appeared  before  tbe  said  sapertn>- 
tendent  and  Sled  wltb  said  snperlntradent 


a  proof  Of  approprlaticm  on  bdialf  of  relator, 
CNtlfled  by  tbe  affidavit  of  a  director  of  rdat* 
or,  datmlng  a  rl^t  to  tbe  use  of  the  waters 
of  aald  North  Flatte  river,  with  a  priority 
daUng  from  JTnne  20,  188(^  through  said 
ditch,  therein  designated  the  Mitchell  Canal, 
for  the  irrigation  of  certain  lands  within  tbe 
state  of  Nebraska  and  lying  under  said  ditdi. 

"(6)  That  on  November  1,  1907,  the  said 
superintendent  caused  to  be  published  In  the 
Guernsey  Gasette,  a  newspaper  of  general 
circulation  in  said  Laramie  county  and  pob- 
llshed  at  Guernsey  In  said  county,  a  notice 
that  certain  persons,  induding  this  relator, 
had  filed  proofs  of  appropriation  from  the 
North  Platte  river  which  would  be  opened 
to  Inspection  on  November  8,  1907,  that  con- 
testa  must  be  filed  within  15  days  thereafter, 
and  that  If  no  contests  should  be  filed  the 
said  proofs  of  appropriation  would  be  sub- 
mitted to  the  Board  of  Control  with  the  reo- 
onmiendation  that  final  certificates  be  i^ued 
thereon. 

"(7)  That  no  contest  was  filed  against  the 
said  proof  of  appropriation  of  this  relator. 

"(8)  That  on  April  IS,  1912,  the  superinten- 
dent of  water  division  No.  1  transmitted  the 
said  proof  of  appropriation  of  this  relator 
to  the  Board  of  Control  for  Its  action,  and 
that  the  said  Board  of  Control  refused  to 
consider  said  proo^  and  on  the  4th  day  of 
December,  1912,  entered  the  following  order 
with  respect  thereto:  'In  re  Petition  of  the 
Mitchell  Canal  Company  for  Adjudication  of 
Tbelr  Bight  to  the  Use  of  Water  from  North 
Platte  Blver  in  the  State  of  Nebraska.  In 
Water  Division  No.  1.  Order.  This  mat- 
ter coming  on  for  hearing  before  the  Board 
of  Control  on  the  20th  day  of  November, 
1912,  upon  tbe  report  of  Frank  S.  Enittle, 
superintendent  of  water  division  No.  1, 
transmitting  to  the  board  the  proof  of  ap- 
iwopriatlon  of  the  Mitchell  Irrigation  District, 
and  it  appearing  that  the  Mitchell  Canal,  tbe 
canal  covered  by  said  proof,  diverts  water 
in  Wyoming  for  tbe  IrrlgatiOB  of  lands 
In  the  state  of  Netoaaka,  and  tbat  no  lands 
are  irrigated  therefrom  In  the  state  of  Wy- 
oming, and  the  Attorney  General  having  ad- 
vised the  board  tbat  the  Board  of  Control 
Is  without  Jurisdiction  to  enter  any  decree 
MRteetlDg  aald  canal,  it  is  taeo^  ordered 
tbat  the  Board  «f  Gontrid  take  no  action 
iffien  said  pnot* 

"(0)  That  relator  has  no  remedy  in  the 
^reicdsea  «t  lav. 

"<10)  That  thin  Mfion  Is  instttnted  in  this 
ooort  In  the  first  tnetaaoe  for  tbe  following 
reasons:  This  matter  having  been  referred 
by  the  Board  of  Control  to  tbe  Attormeir 
ecal  fn  an  ophdon  as  to  tbe  Jarlsdicllon  of 
the  Boud  af  Ocntml  to  adtadtotto  it  right 
of  the  character  hoe  clatmefl,  where  a  ditch 
diverts  water  in  Wyoming  for  the  irrigation 
of  lands  in  another  state,  and  the  AttMMj 
General  betng  donbtfol  as  to  the  cKtotence  of 
such  Jurisdiction  he  so  advised  the  board  le 
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order  that  the  question  of  jarisdlctlon  might 
be  judicially  ascertained,  it  powible,  before 
the  board  should  take  any  aetlon;  the  board 
now  has  or  fioon  will  have  before  it  several 
more  proofs  InvoIvlDg  the  same  anestlon  and 
is  desirous  of  having  a  judicial  determina- 
tion, by  the  highest  court  of  the  state,  as  to 
whether  it  has  jurisdiction  to  determine  the 
validity  of  such  appropriations.  In  the  case 
of  the  proof  of  appropriation  of  the  relator, 
neither  any  other  approprlator  nor  the  Board 
of  Control  dispute  or  contest  any  of  the  facts 
upon  which  an  appropriation  is  claimed,  and 
the  only  questlona  involved  are  those  of  law: 
First,  what  tribunal  has  jurisdiction  to  ad- 
judicate the  right  of  relator?  and,  second, 
as  a  matter  of  law.  Is  such  an  appropriation 
valid?  The  first  question  must  be  settled 
before  the  second  can  be  considered,  and, 
as  a  determination  of  the  first  question  will 
affect  the  rights  of  no  person  or  corporation, 
but  will  merely  establish  the  matter  of  prac- 
tice. It  is  necessary  that  such  a  determination 
be  had  as  soon  as  possible  and  that  it  be 
final. 

"Wherefore,  relator  respectfully  prays  that 
It  writ  Issue  requiring  and  directing  the  de- 
fesidants,  as  the  Board  of  Control,  to  pro- 
ceed with  the  determination  of  the  right  of 
relator  to  an  appropriation  from  the  Xorth 
Platte  river  through  the  Mitchell  Canal,  as 
claimed  In  its  said  proof  of  appropriation." 

The  only  question  which  this  court  need 
here  consider  Is  whether  the  Board  of  Con- 
trol has  Jurisdiction  to  consider  the  question 
of  relator's  priority,  If  any,  upon  the  facts 
pleaded,  for  In  our  Mew  whetiier  any  other 
tribunal  could  adjust  relator's  claim  to  a 
water  right  Is  not  germane  here,  and  as  to 
the  further  Interrogatory  as  to  whether  his 
appropriation  is  valid  as  propounded  In  the 
second  question  it  Is  one  which  Is  to  be  pri- 
marily determined  by  the  Board  of  Control 
if  such  board  be  clothed  with  the  power  so 
to  do.  Sections  1,  2,  and  3  of  article  8  of  the 
Constitution  of  this  state  are  as  follows: 

"Section  1.  The  water  of  all  natural 
streams,  springs,  lakes  or  oUier  collections 
of  still  water,  within  the  boundaries  of  ttie 
state,  are  hereby  dedared  to  be  the  pnqperty 
of  the  stata 

"Sec.  2.  There  shall'  be  constituted  a  board 
of  contrail,  to  be  composed  ot  the  state  en- 
glneer  and  superintendents  of  the  water  dl' 
visions ;  which  shall,  under  sndi  regulattona 
as  may  be  prescribed  by  law,  have  the  super- 
vision of  the  waters  of  the  state  and  of 
thMr  appioprlatlob,  dlsttlbntlon  and  diver- 
sion, and  of  the  vartons  officers  connected 
tiierewfth.  Its  dedslona  to  be  subject  to  re- 
view by  the  courts  of  the  state. 

"Sec.  8.  Priority  at  sppn^riatton  for  bcoie* 
fldal  uses  Aall  give  tbe  better  ri^t  No 
appropriation  shall  be  doiied  except  wlien 
sudi  doiial  Is  demanded  by  the  public  In- 
tsnsts." 

It  wlH  be  observed  Qiat  tlie  powers  con- 


ferred upon  the  board  remain  dormant  un- 
til the  manner  of  their  execution  is  pre- 
scribed by  law.  In  considering  such  powers 
and  the  exercise  thnreo^  the  provision  of  the 
Constitution  and  the  lawful  regulatloiis 
enacted  In  pursuance  of  such  provision  most 
be  omsldered  together.  Such  construction 
Is  not,  however,  required  In  this  proceeding. 
Upon  an  ajHdlcation  to  adjudicate  a  water 
right.  It  is  the  duty  of  the  board  In  the  first 
instance  to  determine  under  the  law  whether 
the  ai^Ucant  has  a  water  ri^l^  and  the 
board's  finding  on  that  question  may  proper- 
ly be  made  the  basis  of  an  appeal  to  the  dis- 
trict court  of  the  county  wherein  the  water 
of  the  state  Is  appropriated.  Bere  there  Is 
nothing  to  appeal  from,  and  that  is  the  com- 
plaint of  the  company.  Such  company  may 
or  may  not  on  its  proofs  and'  showing  or  on 
the  facts  alleged  be  entitled  to  the  claimed 
water  right.  To  determine  that  question,  an 
application  as  It  appears  from  the  allegation 
of  the  petition  has  been  properly  made  and 
presented  to  the  board;  and  we  think  the 
board  has  Jurisdiction  to  determine  the  fact 
whether  or  not  upon  the  evidence  so  pro- 
duced a  water  right  recognized  or  allowed 
by  our  laws  has  been  shown.  To  refuse  to 
act  In  such  a  case  Is  equivalent  to  a  denial 
of  the  right  of  appeal  to  the  courts  of  the 
state  as  provided  by  the  Constitution  in  or- 
der that  the  questions  involved  may  take  tiie 
usual  course  at  the  Instance  of  the  party  ag- 
grieved. We  are  of  the  opinion  that  the 
board  has  power  to  act  under  the  provisions 
of  the  Constitution  and  within  the  statutory 
regulations  with  reference  to  adjudications 
of  water  rights.  This  court  In  this  proceed- 
ing can  go  no  further  than  to  determine 
whether  Oie  board  shall  act  at  all,  and  Is 
not  concerned  as  to  what  eondualon  the 
board  may  reach.  It  follows  that  Oie  board 
has  jurisdiction  to  and  shoald  act  upon  the 
proofs.  Whether  a  right  for  the  nse  shown 
by  tlie  proofs  was  or  could  have  been  law* 
fully  acquired  is  not  now  b^re  the  ooort 
This  Is  conceded  by  counseL 

The  demurrer  to  the  petition  and  writ  Is 
overruled. 

VOTTEB.  and  BBA1U>,  31.,  ecmcm. 


GILLESPIE  v.  WHEATLAND  INDUS- 
TRIAL CO.    (No.  7790 

<8«vraM  Court  of  Wyoming.   May  30, 

Neouoencb  (I  40*^HLAi^Dowin»s~LuBn^ 

ITT. 

An  owner  of  uninclosed  land  is  not  liable 
foi  the  death  of  treapaeaine  cattle  whidi  strflj- 
ed  on  his  property  aad  fell  into  an  open  ditek, 
for,  while  the  owner  of  tb«  cattle  is  not  liable 
for  their  trespass  becaou  the  laud  was  onm- 
closed,  that  does  not  make  the  entry  of  tbe  cat- 
tle rightful,  nor  cast  on  the  landowner  tbe  doty 
of  ezerdring  caie  for  thtfr  safety. 

[Ed.  Notei— For  other  cascs^  see  Me^iSenes. 
Cent  Dig.  I  41;  Dee.  Dig.  f  38.*] 
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Error  to  District  Court,  Laramie  Oountr; 
Roderick  N.  Mataon,  Judge. 

Action  by  Alexander  B.  GUleBpie  against 
the  Wheatland  Industrial  Company,  a  cor- 
poration. There  was  a  Judgment  for  defend- 
ant, and  plftintltt  brings  error.  Affirmed. 

Frank  S.  Anderson,  of  I<aramie,  for  plain* 
Off  in  enor.  QlRtk  ft  ClaA,  of  Cai^nne. 
for  defmdant  in  errM. 

BSL&BD,  J.  In  tbis  action  the  plaintiff  in 
error,  who  was  plaintiff  below,  sougbt  to  re- 
cover damages  for  the  loss  of  certain  cattle 
which  f^l  into  a  ditch  and  were  killed.  So 
far  as  necessary  to  understand  the  question 
presented  here,  the  facts  as  stated  In  the  peti- 
tion are :  'Tb&t  the  defendant  owned,  operated, 
and  constructed  a  certain  reservoir  and  Ir- 
rigation works.  That  it  constructed  a  spill- 
way in  the  reeerroir  tor  the  purpose  of  carry- 
ing pff  the  surplus  waters  accumulating 
therein,  and  that  great  quantities  of  water 
from  said  spillway  flowed  across  a  certain 
section  of  land,  causing  a  deep  ditch  to  be 
washed  out  across  said  land,  which  ditch  was 
unsafe  and  dangerous  to  live  stock  crossing 
the  range  at  or  near  said  reserrolr  and  spill- 
way. That  defendant  knowingly,  willfully, 
carelessly,  and  negligently  maintained  said 
ditdb  in  a  dangerous  condition,  and  failed 
and  refused  to  fence  or  guard  it  tn  any  man- 
ner, although  aware  of  its  dangerous  condi- 
tion. That  certain  cattle  of  plaintiff  were 
caused  by  a  snowstorm  to  travel  toward  said 
unguarded  ditch,  fell  therein,  and  were  kill- 
ed by  reason  of  defendant's  negligence  in  not 
properly  fencing  and  guarding  said  ditch. 
The  defendant,  among  other  defenses  pleaded 
In  its  answer,  admitted  the  ownership  and 
control  of  the  reservoir,  and  that  water  flow- 
ed there^bn  through  said  spillway,  and  that 
the  water  therefrom  caused  a  ditch  to  be 
formed  across  the  land  described  in  the  peti- 
tion, alleged  the  necessi^  for  Oie  spillway, 
and  then  alleged  that  at  the  time  said  ditch 
was  created  the  land  upon  wlilch  it  was  situ- 
ated was  and  still  Is  the  property  of  the 
Swan  Land  &  Cattle  Company,  limited,  a 
corporation,  and  at  all  times  mentioned  the 
defendant  had  been  in  lawful  possession  of 
the  same  as  lessee ;  that  said  cattle  of  plain- 
tiff were  npon  said  prendses  without  the  con- 
sent of  the  owner  thereof,  or  of  tiie  defendant 
and  were  trespassing  thereon  at  the  time  they 
were  all^^  to  have  fallen  Into  said  ditdL 
To  that  defense,  the  plaintiff  demurred,  and, 
the  demurrer  heli«  overrnled,  he  elected  to 
stand  thereon,  and  Judgment  was  entered 
dismissing  the  petition,  and  against  plaintiff, 
fbr  costs.  He  brings  the  case  here  on  error. 

The  sole  question  presented  Is  whether  or 
not  the  owner  m  person  In  lawful  possesion 
of  nnlndosed  lands  Is  liable  in  damages  to 
the  owner  of  live  8to«k  killed  or  injured  by 
straying  ttiereoa  from  the  public  rang^  U  fb» 
owner  or  person  lawfully  in  poesesidon  of 
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such  premises  caused  or  permits  them  (o  be 
in  an  unsafe  or  dangerous  condition  for  live 
stock  so  straying  thereon. 

The  gist  of  the  ailment  of  counsel  for 
plaintiff  is  that  the  cattle  were  not  unlawful- 
ly on  the  premises,  and  hence  were  not  tree- 
passing  thereon.  This  argument  is  based  up- 
on the  holding  that  the  owner  of  live  stock 
running  at  large  upon  the  range  is  not  liable 
for  damages  done  by  audi  stock  straying  up- 
on the  unlDclosed  lands  of  another.  But  the 
reason  for  such  nonliability  Is,  not  because 
they  are  not  trespassing,  but  because  no  duty 
rests  np<Hi  the  owner  to  keep  his  stock  off  un- 
inclosed  land,  and  he  Is  not  guilty  of  negli- 
gence in  falling  to  do  so,  or  In  permitting 
them  to  run  at  large,  and,  being  guilty  of 
neither  a  willful  trespass  nor  negligence  in 
the  care  of  his  stodi,  he  oot  answerable  In 
damages,  and  for  the  farther  reason  that  the 
landowner  has  the  right  to  exclude  such 
stock  from  his  premises  by  fencing  against 
them,  or  otherwise  preventing  them  from 
coming  or  being  thereon,  and,  if  he  neglects 
to  do  so,  he  takes  the  risk  of  trespass  by 
animals  lawfully  running  at  large.  Such 
stock  were  not  rightfully  upon  such  unlnclos- 
ed  land  in  the  sense  that  the  owner  bad  the 
right  to  run  and  graze  them  there,  for,  if 
they  were,  then  the  landowner  would  have  no 
lawful  right  to  exclude  or  remove  them  there- 
from. On  the  other  hand,  as  a  general  rule, 
the  owner  of  unlnclosed  lands  is  under  no 
duty  to  make  or  keep  them  in  safe  condition 
for  stode  straying  thereon.  In  WUt  v.  Gough- 
lin  (Mo.  App.)  181  S.  W.  888,  it  was  held: 
"The  law  is  well  settled  In  this  and  many  oth- 
er Jurisdictions  that  the  owner  of  unlnclosed 
land  is  under  no  obligation  to  make  it  aafb 
for  pasturage,  and,  if  stock  stray  npon  it 
and  sustain  injuries  by  falling  in  a  well  or 
other  excavation,  there  Is  no  liability  resting 
on  the  landowner  for  such  loss"— citing 
Hughes  V.  Railroad,  66  Mo.  329 ;  Turner  v. 
Thomas,  71  Mo.  686;  Peek  v.  Western  Union 
Tel.  Ca,  169  Mo.  App.  148,  140  S.  W.  6S8; 
Overbolt  V.  Vleths,  93  Mo.  6  EL  W.  74,  3 
Am.  St  Bep.  657;  Witte  v.  Stlfel,  126  Mo. 
295,  28  S.  W.  881,  47  Am.  St  Bep.  668; 
Orindley  v.  McKechnie,  16S  Mass.  491,  40  N. 
B.  764;  Enlgfat  v.  Abert,  6  Pa.  472,  47  Am. 
Dec.  478.  To  which  we  add,  111.  Ceat  B.  B. 
Go.  T.  Oamher,  47  IlL  388;  Belnhom  v. 
Grlswold,  27  Mont  79,  68  Pac.  567.  59  L.  B. 
A.  771,  94  Am.  St  B^,  818.  The  present 
case  differs  from  XMtdt  Oo.  v.  Morrow,  8 
Wyo.  6S7,  69  Pac.  199,  80  Am.  8t  Bep.  965. 
In  that  case  the  stock  beloi^ed  to  the  owner 
of  the  land  through  i^hidi  the  defendant's 
ditidi  Kctraded,  and  were  rt^tfally  on  the 
premlaea  Counsel  for  plaintiff  cites  Haughey 
V.  Hart  62  Iowa,  96,  17  a  W.  188,  40  Am. 
Rep.  188;  Jones  &  Norrls  v.  TOdbols,  46  Ark. 
207,  55  Am.  Bep.  675;  Tonng  r.  Harvey,  16 
Ind.  314;  and  NoblevUIe  Gas  ft  Imp.  Ca  r. 
Teter,  1  Ind.  AppL  822,  27  K.  B.  686.  In  the 
Iowa  case  the  excavation  was  alleged  to  have 
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been  made  "immediately  adjacent  to  a  Mg^h.- 
way."  In  fbe  Arkansas  case  the  pit  was  also 
close  to  the  highway,  and  cotton  seed  and 
com  had  been  left  by  the  appeUaots  scatter- 
ed in  the  neighborhood  of  it.  In  the  case 
In  16  Ind.  the  court  said:  "We  think  any 
leasonable  man  of  ordinary  understanding 
and  extent  of  observation  of  the  ways  of 
life  would  Bay  that  the  probability  of  injury 
to  others,  under  the  drcumstanoes,  from 
leaving  the  well  in  question  in  the  condition 
It  was,  was  not  only  strong,  but  that  it 
amonnted  almost  to  a  certainty — a  probabil- 
ity as  strong  as  would  arise  from  an  un- 
guuded  cellar  on  a  street  in  the  <^ty."  And 
in  the  NoblevlUe  Case  the  excavation  was  In 
the  street  Those  cases  point  out  the  excep- 
tions to  the  general  rule  and  the  particular 
circumstances  end  state  of  facts  which  will 
render  the  landowner  liable.  No  such  con- 
ditions are  alleged  In  this  case  as  would  bring 
it  within  the  rule  as  announced  in  dther  of 
those  cases.  The  demurrer  was  properly 
overruled,  and  the  Judgment  of  the  district 
court  is  fl^rmed. 
Affirmed. 

SCOTT,  CJ^  and  FOTTBB,  J.,  concur. 


NIOKBRSON  et  al.  v.  WINSLOW,  County 

Attorney.  (No.  760.) 
(Supreme  Court  of  Wyoming.   May  15,  1914.) 

Petition  for  rehearing.  Denied. 
For  former  opinion,  see  138  Pac  184. 

BEAHD,  J.  Counsel  for  plaintiffs  in  error 
has  filed  a  petition  for  a  rebearing  in  this  case ; 
the  opinion  having  been  handed  down  February 
3,  1914,  and  appearing  in  138  Pac.  184.  It 
was  argued  at  great  length  in  the  original  brief 
filed  in  the  case,  and  is  reargued  in  the  brief 
in  support  of  the  petition  for  rehearing,  that 
the  court  erred  in  its  construcCion  oC  the  act 
of  February  17,  1911,  la  hohUng  that  It  >Jid 
not  apply  to  officers  elected  at  the  genGral  eli-c- 
tion  in  November,  1012.  It  is  insisted  tlmt  it 
was  the  intention  of  the  Le^i^litur^  to  lunke 
the  change  applicable  to  thosu  uthoE^rs,  althuUifh 
the  act  was  not  to  take  effect  uqlU  December 
31,  1912,  after  such  election;  that  the  act 
could  not  have  taken  effect  at  any  other  time 
or  upon  its  passage.  In  that  respect  we  differ 
from  counsel.  The  act  could  have  become  the 
law  at  once  governing  the  salaries  of  officers 
elected  thereafter,  and  the  Legislature  must  be 
presumed  to  have  known  that  it  would  not  af- 
fect the  salaries  of  those  then  in  office  or  who 
had  been  elected  prior  to  the  taking  effect  of  the 
act,  during  the  term  for  which  they  had  been 
elected.  Or  it  could  have  been  said  that  the 
act  sboald  not  affect  the  salaries  of  such  officers 
during  such  terms.  It  Is  insisted  by  counsel 
that  the  only  reason  for  postponing  the  taking 
effect  of  the  act  until  December  31,  1912,  was 
to  have  it  occur  at  the  end  of  the  terms  of  those 
then  in  office.  But  we  take  judicial  notice  that 
at  the  same  session  of  the  1911  Legislature,  and 
prior  to  the  act  of  February  17th,  It  created 
«x  new  counties  in  the  state,  and,  if  they  pro- 
ceeded at  once  under  the  law  to  organize,  their 
county  officers,  including  an  assessor,  could  not 
be  elected  until  the  general  election  in  Novem- 
ber, 1912,  and  the  first  separate  assessment  of 
both  the  new  and  the  parent  counties  would 
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be  made  in  1913,  after  the  officers  in  both  the 
old  and  the  new  counties  had  been  elected ;  asd, 
until  such  assessment,  the  class  to  which  either 
would  belong  coold  not  be  officially  ascertauied 
without  at  least  great  difficulty,  so  that  there 
appears  to  have  been  a  substantial  reason  for 
postponing  the  taking  effect  of  the  act  Bat, 
whether  or  not  that  was  the  reason,  or  what 
the  reason  therefor  may  have  been,  the  Legisla- 
ture, in  plain  and  positive  terms,  did  postpone 
the  taking  effect  at  the  act  until  December  31, 
1912. 

A  rehearing  Is  denied. 
Rehearing  denied. 

SCOTT.  C.  J.,  and  POTTER,  J.,  concur. 


PHILLIPS  T.  BISHOP  et  al.    (No.  18.713.) 
(Snmeme  Coort  of  Kansas.   May  9,  1914J 

(SyUabua  by  the  Court,) 

L  Specifio  Pebfobuanci  Q  68*)— Pebsohal 
Pbopebtt. 

Modem  oonrts  have  shown  a  tendency  to 
depart  from  the  old  rule  tiiat  there  can  be  do 
specific  performance  of  a  contract  except  for 
the  conveyance  of  real  estate,  and  where  there 
has  been  part  performance  and  especial); 
where  the  services  rendered  are  oi  a  pecoliar 
character  which  the  parties  never  intended  to  be 
measured  by  ^>ecuniary  standards,  the  courts 
recognize  no  distinction  between  personal  prop- 
erty and  real  property,  and  will  grant  relief  in 
either  case  where  there  are  no  drcnmstances 
or  conditions  which  render  the  claim  ineqni- 
table. 

[Ed.  Note.— For  other  cases,  see  Specific  Per 
formasce,  Cent.  Dig.  |  199 ;  Dec  Dig.  {  68.*] 

2.  SPECiFto    Pebfobmancb    (I  121*)— CoB- 

TBACT  AS  TO  PEBSONALTT— EVIDBNCB. 

In  this  case  the  testimony  Is  held  sufficient 
to  sustain  a  finding  that  a  written  contract 
was  made  for  the  benefit  of  the  plaintiff  when 
she  was  two  years  old  between  her  father  and 
childless  neighbors,  husband  and  wife,  by  which 
she  was  to  be  received  into  their  family  as  tbeir 
child,  reared  and  cared  for  by  them,  and  wu 
to  receive  at  their  death  all  their  property;  that 
she  had  fully  performed  her  part  of  the  con- 
tract; that  the  husband  died  intestate;  that 
the  wife  afterwards  died,  having  willed  her  per- 
sonal property  to  the  defendants,  and  therefore 
a  decree  for  speeifie  performance  of  the  cos- 
tract  against  the  devisees  and  heirs  at  law 
is  affirmed. 

[Ed.  Note.--For  other  case&see  Specific  Per- 
formance, Gent.  Dig.  11  387-895 ;  Dee.  Dig.  I 
121.*1 

3.  TBIAL   (i  84*>— OBJEOnONS  TO  BVIDBBCK 
— I/08T  iNSTBXrUBIfT. 

Where  one  who  was  in  possession  of  a 
written  contract  testified  to  its  loss,  and  there 
was  no  objection  to  testimony  as  to  the  con- 
tents of  the  writing  on  the  ground  that  a  ssffi- 
cient  foundation  had  not  be^  laid,  the  only  ob- 
jection being  that  the  same  was  Incomp^t, 
the  objection  was  properly  overroled. 

[Ed.  Note.— For  other  cases,  see  Trial  Cnt 
Dig.  H  211-218,  220-222;  Dea  Die  i  84.*] 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  Mary  Bishop  Phillips  agahist 
Nancy  Bishop  and  othera  Judgment  for 
plaintiff,  and  defendants  appeaL  Afflrmed. 

Waters  &  Waters,  of  Topeka,  Cor  appel- 
lants. Crane  &  Woodbnm  Bios,  and  Charles 
Hayden,  all  of  Holton,  for  appellee. 
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PORTER,  J.  The  plaintiff  Is  the  dangliter 
•f  Samael  and  PermeUa  Slater.  In  1872, 
wlien  lAie  waa  two  yean  oU  her  motJier  died. 
H.  P.  Blsbi^  and  Catherine  Blaliop,  hla  wife, 
were  living  at  Holton  at  the  tUne  i  they  were 
about  40  years  of  age  and  had  no  children. 
They  entered  Into  a  wrlttoi  contract  with 
the  fother  of  the  lOaintlff  by  the  twnu  of 
whleh  they  were  to  take  Qie  plaintUf  as  their 
own  diUd,  educate  and  provide  for  her,  and 
at  their  death  was  to  have  all  their  prop- 
erty ;  ^e  <was  to  take  the  name  of  Bishop, 
and  it  was  agreed  that  her  father,  brothers, 
and  sisters  were  not  to  dlsdoee  thMr  identity 
until  she  was  grown.  She  lived  with  the 
Bishops  as  their  dUld,  and  never  knew  that 
she  was  not  tb^  daughter  until  she  was 
past  19  years  of  age.  Soon  after  this  she 
was  married  under  the  name  of  Bishop.  H. 
P.  Bishop  died  intestate  la  1882.  Bis  widow, 
Catherine  Bishop,  some  time  thereafter  con- 
veyed to  plalntUI  the  home,  oonsisting  of 
two  lots  in  Holton  and  the  household  goods. 
Catherine  Bishop  died  in  1911,  being  at  the 
time  the  owner  of  oondderable  personal  prop- 
erty, consisting  of  moneys,  notes,  bonds,  and 
mortgages.  She  had  made  a  win,  devising 
all  her  property  to  the  defendants,  who  are 
her  relatives.  The  will  was  probated,  and  an 
administrator  of  her  estate  appointed  by  the 
probate  court  PlalntifC  broo^t  this  action 
for  specific  performance  of  the  contract 

In  addition  tq  a  g^eral  denial  the  answer 
alleged  that  there  never  had  been  any  con- 
tract to  make  the  plaintiff  the  legal  h^  of 
the  Bishops,  but  that  she  was  taken  by  them 
to  be  raised  as  their  child ;  that  the  Bishops 
had  expended  large  sums  of  money  In  edncat- 
ing  her  and  in  providing  her  a  home;  that 
when  she  learned  t|hat  she  was  not  their 
daughter,  she  lost  affection  for  them  and  be- 
came disobedient;  tliat  she  married  against 
their  advice.  The  court  found  that  the  con- 
tract made  by  her  father  fbr  her  benefit  was 
fully  carried  out  by  the  plaintiff,  and  decreed 
specific  performance. 

The  priudpal  error  complained  of  is  that 
the  court  erred  In  permitting  tbe  plaintiff's 
father  to  testify  to  the  contents  of  the  writ- 
ten contract  without  a  sufficient  foundation 
for  secondary  evidence.  The  plaintiff  testi- 
fied that  she  had  read  the  contract  and  had 
possession  of  It  when  she  was  19  years  old. 
She  also  testified:  *1  put  It  in  my  desk;  my 
fumltnre  was  shipped  to  Texas  and  it  was 
lost  in  It;  never  saw  fimiltare  again;  it 
was  in  draw;  have  not  seen  the  contract 
since.  I  got  it  from  my  mother,  Mrs. 
Bishop." 

[3]  Among  the  cases  dted  is  G.  K.  ft  N.  By. 
Co.  V.  Brown.  44  Kan.  884,  24  Pec.  497.  In 
tliat  case  It  was  stated  In  the  opinion  that 
no  evidence  had  beea  offered  tending  to  show 
that  the  writings  had  been  lost  or  destroyed, 
or  that  any  seardi  had  ever  been  made  for 
them.  The  evidence  here  shows  the  loss  of 
tbe  contract  and,  moreovtf ,  a  loss  under 


such  drconurtanoes  that  it  woold  seran  to 
have  t>een  useless  to  make  any  search.  We 
think  tlte  same  rule  should  apply  as  where 
a  paper  la  shown  to  have  been  lost  In  the 
mails.  In  such  a  case  it  has  been  held  tliat 
proof  of  the  loss  la  sufflcient  to  let  in  secon- 
dary evidence.  Shaw  v.  Pershing,  67  Mo.  416. 
However,  it  ai^>ears  that  ho  objection  was 
made  to  13ie  testimony  on  the  ground  that 
a  soffident  foundation  had  not  been  laid, 
nor  was  plaintiff  cross-examined  on  the  sub- 
ject Her  statement  tliat  the  contract  waa 
lost  when  the  furniture  was  shipped  to  Texas 
seems  not  to  have  been  questioned  on  the 
trial.  7%e  only  objection  to  the  testimony 
as  to  the  contents  of  the  writing  was  that  It 
was  Incompetent  The  objection  was  proper- 
ly overruled. 

[1]  It  is  insisted  that  because  Catherine 
Bishop  left  nothing  but  personal  property, 
the  suit  cannot  be  maintained;  that  plaintiff 
had  an  adequate  remedy  at  law  to  recover 
the  value  of  the  property.  Modern  courts 
have  shown  a  tendency  to  depart  from  the 
old  rule  that  there  can  be  no  specific  perform- 
ance of  a  contract  except  for  the  conveyance 
of  real  estate,  and  have  enforced  contracts 
of  this  character  relating  to  personal  proper- 
ty. Where  there  has  been  part  [lerfortuance, 
and  espedally  where  the  services  rendered 
are  of  a  peculiar  character,  which  the  parties 
never  Intended  to  be  measured  by  pecuniary 
standards,  the  courts  recognize  no  distinction 
between  personal  property  and  real  property 
and  will  grant  relief  In  either  case.  See  cases 
cited  In  the  opinion  In  Anderson  v.  An^r- 
son,  75  Kan.  117,  88  Pac  743,  9  L.  R.  A.  (N. 
S.)  229,  where  the  facts  were  very  similar 
to  those  In  the  present  case,  and  where  ss»- 
dflc  performance  was  decreed  involving  prop- 
erty both  real  and  personal.  The  opinion 
cites  Sharkey  v.  McDermott  91  Mo.  647,  4 
S.  W.  107.  60  Am.  Rep.  270,  In  which  specific 
performance  was  granted  covering  all  the 
property  subject  to  testamentary  disposition 
at  the  time  of  the  death  of  the  person  who 
agreed  to  devise  to  the  plaintiff. 

[2]  We  think  the  testimony  was  sufitdent 
to  sustain  the  finding  of  the  court  that  the 
contract  was  made  substantially  as  claimed ; 
that  tbe  plaintiff  had  fuUy  complied  with  its 
terms,  and  was  entitled  to  spedflc  perform- 
ance. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring 


PARISH  V.  VAN  ABSDALB-OSBORNE 
BROKERAGE  CO.  et  al. 
(No.  18,569.) 

(Supreme  Court  of  Kansas.   May  8, 1914J 

(Bt/lJflhu*  hy  the  CourtJ 

L  ArrAOHHitfT  (5  164*}— Levy— Rbquisites. 

It  is  not  oecessary  to  a  valid  attachment 
that  tbe  officer  shall  make  a  manual  seizure  of 
personal  property,  but  it  Is  deemed  suffident 
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if  be  usnmefl  control  and  exercises  dominion 
orer  It 

[Ed.  Note.— For  other  cases,  see  Attachment, 
CenL  Dig.  {§  464-179;  Dec.  big.  8  164.*] 

2.  Attachment  (|  345*)— WBONorirL  At- 
TACHHENi— Action  on  Bond— Defense— 
Lkvt. 

An  owner  of  property  advertised  that  it 
would  be  sold  at-  public  auction  at  a  certain 
time,  and  on  the  day  of  sale  the  sheriff  appeared 
at  the  place  of  sale  where  the  property  was  as- 
sembled, with  an  order  of  attachment  sued  out 
by  the  plaintiff.  After  stating  his  porpcse,  and 
under  an  arrangement  with  the  sheriff,  the  de- 
fendant owner  gave  a  forthcoming  bond,  in 
which  it  was  recited  that  the  property  had  been 
seized  under  the  order  of  attachment  and  was 
bound  by  it  and  tliereupon  the  property  was 
released  and  the  sale  proceeded.  The  attach- 
ment was  subsequently  vacated  on  th$  ground 
that  the  defendant  was  not  indebted  to  the 
plaintiff,  and  in  an  action  on  the  attachment 
bond  it  is  held  that  as  between  the  plaintiff 
and  the  defendant,  uiere  was  a  valid  lery  of 
the  attachment 

[Bd.  Noter— For  other  eaae^  see  Attachment, 
Gent  Dig.  H  1241-1247;  De&  Dig.  |  846.«] 

8.  Attachhent    (I  861*)— WBOHOrox.  AT- 

TACBHENl^AOnOK  ON  BOND— DAHASEB  BS- 

OOVEBABX.E. 

The  expenses  necessarily  Incurred  Id  pro- 
curing the  dissolution  of  an  order  of  attadiment 
wrongfully  issued  and  a  release  of  the  property 
unlawfully  seized,  induding  attorney's  fees  and 
the  cost  of  depoBitions,  may  be  recovered  by  the 
owner  on  the  attachment  bond. 

[Ed.  Note'—For  other  cases,  see  Attadiment, 
Gent  Dig.  H  1290-1803;  Dec  Dig.  f  86L*] 

4.  Attaohkbnt  ({  361*)— Wbonofui.  Atcaoh- 
heniv-aotioh  on  bond— damages  bscot- 

EBABU. 

The  depreciation  in  the  value  of  property 
and  of  the  prices  received,  which  proximately 
resulted  from  the  unlawful  attachment  of  the 
property  at  the  sale,  is  an  element  of  damages 
which  may  be  recovered  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Gent  Dig.  !S  1290-1308 ;  Dec  Dig.  1  361.*] 

Appeal  from  District  Court,  Woodson 
County. 

Action  by  H.  C.  Parish  against  the  Van 
Arsdale-Osbome  Brokerage  Company  and 
others.  From  Judgmeut  for  plaintiff,  defmd- 
ants  appeaL  Affirmed. 

S.  C.  Holmes,  of  Yates  Center,  Oeo.  Gard- 
ner, of  Wichita,  and  T.  A.  Noftzger.  of  An- 
thony, for  appellants.  Lamb  ft  Bogueland. 
(a  Tatee  Center,  for  appellee. 

JOHNSTON,  C,  J.  This  was  an  action  ujh 
on  an  attachment  l>ond  to  recover  the  dam- 
ages sustained  by  reason  of  an  unlawful 
attachment.  The  appellant  the  Van  Arsdale- 
Osbome  Brokerage  Company  caused  an  at- 
tachment to  be  issued  against  the  property 
of  the  appellee,  H.  C.  Parish,  having  previ- 
ously given  an  attachment  bond  in  the  sum  of 
$200  s^ed  by  C.  G.  Ricker  as  surety.  The 
appellee  had  previously  advertised  a  public 
Bale  of  his  personal  property  at  his  resi- 
dence, and  on  the  day  of  the  sale,  and  when 
a  part  of  those  who  attended  the  sale  had 
assembled,  the  sheriff  appeared  with  the 
order  of  attachment  which.  It  is  alleged,  was 
levied  upon  appellee's  property.   Instead  of 


taking  mannal  possession  of  the  property 
or  removing  it  from  appellees  plac^  the 
sheriff  arranged  with  appellaa  that  the  fol- 
lowing bond  should  be  given ;  "State  of  Ein- 
saa,  Woodaon  Connty— aa:  Whereaa,  Tan 
Arsdale-Osbotne  Bra  Co.,  luis  tymtnu^tf^ 
a  dvfl  actlim  i^alnst  H.  G.  ^trlsh  In  the 
district  court  within  and  for  said  oonnty  and 
state;  and  whereas,  an  order  ot  attachmrait 
has  been  issued  in  said  action,  and  the  prop- 
erty of  the  said  H.  O.  PaxUti  has  been  B^ 
tadied,  and  is  now  bound  tberfifbr,  whidi 
property  the  Sheriff  of  said  county  now  re- 
turns to  the  said  H.  G  PuUh,  defendant 
In  said  action:  Mow  we,  the  nndorsigiied, 
residrats  of  said  connty,  bind  onrseivea,  to 
said  plaintiff,  in  the  sum  of  two  hondred  and 
no-100  dollars  (being  double  the  ajqprtised 
value  of  said  property)  that  said  property  or 
Its  appraised  value  in  money  ^all  be  forth- 
comli«  to  answer  the  Judgment  ot  said  court 
in  said  actioa"  This  bond  was  dgned  by 
the  aKq;)^ee  and  another,  was  approved  by 
the  Aeilff,  and  the  sale  proceeded,  butthoe 
is  testimony  to  the  effect  that  the  attadiment 
proceedings  became  known  to  persons  who 
attended  the  sale  and  others  who  contem- 
plated attending  it,  with  the  result  that  the 
property  was  sold  for  much  less  than  its 
value  and  what  It  would  have  sold  for  If 
the  attachment  proceedings  had  not  been 
instituted.  The  trial  resulted  in  a  verdict 
In  favor  of  appellee  in  the  sum  of  f200,  aad 
special  findings  were  made  to  the  effect  that 
the  damages  awarded  consisted  of  $50  as  at- 
torney's fees  in  the  attachment  proceeding, 
$5  for  the  taking  of  depositions  in  that  pro- 
ceeding, and  $14S  for  other  injuries  sus- 
tained which  arose  from  the  wrongful  at 
tachment 

[1 , 2]  It  is  contended  that  there  was  no  ac- 
tual levy  of  the  attachment,  and  that  con- 
sequently there  can  be  no  recourse  upon  tbe 
attachment  bond  for  any  damages  that  may 
bave  resulted  from  the  action  of  the  sheriff. 
The  return  of  the  sheriff,  which  included  the 
forthcoming  bond  executed  by  the  appellee 
and  accepted  by  the  sheriff,  and  which  was 
set  forth  in  appellee's  petition,  and  not  de- 
nied by  appellant,  recited  that  appellee's 
property  was  seized  and  held  under  the  or- 
der of  attachment  and  that  the  property 
was  returned  to  appellee  when  tbe  boud 
was  given.  It  la  not  necessary  to  a  valid 
levy  that  the  officer  should  even  touch  the 
property  or  make  a  manual  seizure  of  it  It 
is  enough  if  be  assumes  control  of  it  and 
exercises  dominion  over  it  Throop  v.  Maid- 
en. 62  Kan.  258,  84  Pac  SOI;  4  Cyc  591. 
The  sherifT,  who  was  acting  at  the  instance 
of  the  appellant,  In  effect  says  that  he  as- 
sumed control  over  the  property  prior  to  the 
execution  of  the  bond  by  appellee.  The  re- 
dtals  show  that  dominion  over  the  proper- 
ty was  exercised  by  the  officer  acting  in  be- 
half of  the  attaching  plaintiff,  and  it  was 
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acknowledaed  17  tJbe  owner  of  tbe  property. 
OUier  qaestlons  might  arise  It  tlie  rights  of 
a  bona  fide  pnrchaBer  or  a  Bubaeqnent  attadi- 
log  creditor  were  InrolTed,  but  the  only  par- 
ties to  this  cohtrorerBy  are  the  appelant, 
who  caused  the  attaChmoit  to  be  Imned.  and 
the  appellee,  who  owned  the  attached  pn^ 
erty,  and  as  between  them  there  is  little 
room  for  controveray.  There  was  no  verified 
denial  of  the  facts  relating  to  the  attachment 
which  were  stated  In  the  return  of  the  sher- 
iff and  In  the  bond,  which  were  made  a  part 
of  appellee's  petition,  neither  does  it  appear 
from  the  record  that  the  question  of  the 
sufficiency  of  the  bond  was  raised  in  the  trial 
court.  It  cannot  be  held,  therefore,  that  the 
order  of  attachment  was  not  levied. 

{3]  There  is  complaint  of  the  allowance  of 
attorney's  fees  and  the  item  for  taking  dep- 
ositions as  damages.  The  expense  Incurred 
in  defending  against  an  'attachment  wrong- 
fully sued  ont  may  be  allowed  as  damages 
in  an  action  brought  upon  the  attachment 
bond.  In  Sanford  t.  WUletts,  29  Kan.  047, 
It  was  held  that  the  expense  incurred  and 
the  value  of  the  time  expended  In  obtaining 
a  release  of  property  wrongfully  attached 
constitute  actnal  damages  which  are  recov- 
erable. In  Tyler  v.  SafTord,  81  Kan.  808,  3 
Pae.  338,  It  was  ruled  that  attorney's  fees 
necessarily  paid  to  free  property  from  an 
unlawful  attachment  might  be  allowed,  that 
the  employment  of  nonresident  attorneys  was 
permissible,  and  that  their  traveling  expens- 
es between  their  home  and  the  place  of  trial 
was  a  proper  element  of  damages.  It  Is 
argued,  however,  that  the  $50  item  for  at- 
torney's fees,  as  well  as  the  96  item  paid 
to  obtain  a  deposition,  should  not  be  allowed 
because  they  were  not  incurred  In  obtaining 
a  dissolution  of  the  order  of  attachment,  but 
were  rather  used  upon  the  trial  of  the  main 
case  in  which  the  order  was  issued.  No 
preliminary  motion  was  made  to  dissolve  the 
attachment,  but  the  question  of  whether 
there  was  a  debt  which  was  justly  due  was 
tested  on  the  final  trial,  and  it  was  then 
determined  that  there  was  no  Indebtedness, 
and  consequently  an  order  was  made  vacat- 
ing and  setting  aside  the  attachment  To 
obtain  the  attachment  the  appellant  made 
an  affidavit  that  it  had  a  claim  against  the 
appellee  for  a  certain  amount  which  was 
Justly  due.  In  order  to  establish  that  there 
was  no  basis  for  this  claim,  and  the  ap- 
pellee was  not  Indebted  to  the  appellant  in 
any  amount,  a  trial  of  ttie  merits  was  nec- 
essary. There  might  have  been  a  prelimi- 
nary motion  to  dissolve  the  attachment  on 
the  ground  that  the  averments  of  the  affida- 
vit were  not  true,  and  that  there  was  no 
indebtedness,  but  the  same  proof  would  hare 
been  necessary  on  that  motion  as  on  the 
final  trial  that  was  bad.  Just  such  a  trial 
as  was  had  was  nece^ry  to  get  rid  of  the 
Illegal  attachment  and  to  free  the  property 
from  the  lyipaiuit  lien;  and,  as  the  fees  In 


question  were  expended  In  aocomplishing  this 
purpose,  they  were  proper  elements  of  dam- 
ages. As  was  said  In  Schwaxtsberg  r.  B«nk, 
M  Kan.  5S1, 115  Pac  110:  "Ttw  dadstOD  of 
the  court  In  the  attachment  action,  finding 
In  favor  of  the  plalntUC  hwebi  and  dissolv- 
ing the  attachment,  is  conelnstve  proof  that 
the  attachmoit  was  onlawf  nl.  Hog*  v.  Mor* 
ton,  22  Kan.  874.  The  plaindft  thai  had  the 
right  to  proceed  farther  and  prove  the  na- 
ture of  the  wrongful  acts  and  the  extent  of 
his  damages  therefoom."  84  Kan.  685,  115 
Pac  111. 

[4]  It  is  further  contended  that  the  al- 
lowances made  because  of  depredation  in 
the  price  of  the  animals  and  articles  dispos- 
ed of  at  the  sale  which  was  interrupted  by 
the  attachment  are  not  proper  elements  of 
damage.  It  ap[>ears  that  appellee  bad  adver- 
tised a  sale  of  his  personal  property.  About 
the  time  for  the  sale  to  begin,  and  when  a 
large  number  of  persons  had  assembled  to 
attend  the  sale,  the  sheriff  appeared  with 
his  attachment  order.  A  bond  was  taken,  as 
has  been  stated,  under  section  200  of  the 
Civil  Code,  providing  that  the  property  or  its 
value  should  be  forthcoming  to  answer  the 
Judgment  In  the  action.  According  to  the 
testimony  the  sale  was  delayed  for  a  few 
hours,  and  the  etTect  of  the  attachment  be: 
came  a  subject  of  discussion  among  the  bid- 
ders present,  and  there  was  a  fear  that  some- 
thing was  wrong  about  the  sale.  The  news 
of  the  attachment  deterred  at.  least  one  man 
from  going  to  the  sale  who  desired  to  pur- 
chase some  of  the  property  that  was  offered 
at  the  sale.  Considerable  testimony  was  of- 
fered tending  to  show  that  the  property,  with 
the  exception  of  one  or  two  items,  brought 
mnch  less  than  its  value.  Of  course  proper- 
ty does  not  always  sell  for  Its  value  at  an 
auction  sale,  bnt  the  testimony  is  that  there 
was  an  exceptional  slump  at  this  sale,  and 
that  horses,  cows,  hogs,  bay,  feed,  and  Imple- 
ments worth  about  $1,400  was  sold  for  $800. 
It  is  contended  that  there  was  evidence  tend- 
ing to  show  a  depreciation  of  $600,  and  there 
appears  to  be  enongh  to  Justify  the  award  of 
$145  made  by  the  Jnry.  The  bond  upon 
which  the  action  waa  brought  stipulated  that 
appellee  should  be  paid  "all  damages  which 
he  may  sustain  by  reason  of  said  attachment 
if  It  be  wrongfully  obtained."  That  attach- 
ment was  wrongfully  obtained,  and  If  the  de- 
predation was  the  Immediate  lesolt  of 
the  wrongful  attachment,  the  appellee  was 
entitled  to  recover  It.  Here  there  was  no 
loss  of  property,  nor  any  spedal  injury  to 
the  property  itself,  but  the  contention  is  that 
the  unlawful  attachment  not  only  interfer- 
ed with  the  sale,  but  threw  doubt  and  dis- 
credit on  it  so  as  to  cause  depreciation  and 
loss.  It  Is  well  settled  that  Injury  to  the 
credit,  reputation,  and  business  of  a  defend- 
ant in  attachment  is  too  remote  and  specu- 
lative to  be  recovered.  Dody  v.  Bank,  82 
Kan.  40^  108  Fac.  804.   Here  It  la  not  an 
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liijiiz7  to  the  credit  of  the  owner  that  It 
InTolved,  but  It  Is  an  injury  which  affect- 
ed the  propert7  Itself.  It  la  not  difficult  to 
understand  that  the  seizure  of  the  property 
hy  atta(dunent  might  raise  a  doubt  In  the 
minds  of  the  purchasers  as  to  the  risk  of 
burlng.  and  that  It  would  operate  to  depress 
the  prices  paid.  If  the  property  had  been 
held  by  the  sheriff  for  several  days,  Instead 
of  sereral  minutes,  the  depredation  In  the 
valne  of  the  property  during  the  time  It  was 
hdd  could  have  been  recovered,  and  It  would 
seon  that  the  depredation  resulting  from 
the  sdzure  and  holding  of  the  animals  and 
articles  even  tor  a  short  ttme  can  be  regard- 
ed as  the  direct  and  proximate  result  of  the 
wrongful  attachment  it  is  not  unreasonable 
to  Infer  that  the  property  could  have  been 
sold  for  its  value  It  It  had  not  been  attach- 
ed, as  the  testimony  is  that  under  normal 
conditions  property  la  usually  sold  for  Its 
value  at  such  sales  in  that  community.  As 
the  loss  appears  to  have  resulted  directly 
and  proximately  from  the  illegal  seizure,  it 
is,  we  think,  a  proper  element  of  damages. 
Nixon  v.  First  State  Bank  of  Hamlin  (Tex. 
av.  App.)  127  S.  W.  882  ;  4  Cyc.  880.  The 
court  is  inclined  to  take  a  liberal  view  of  the 
damages  recoverable  where  property  is 
wrongfully  seized,  and  to  allow  for  any  de- 
predation or  loss  which  Is  susceptible  of 
measurement  and  is  the  immediate  result  of 
a  wrongful  attachment.  In  an  attachment 
case  It  was  held  that  a  party  whose  proper- 
ty was  wrongfully  seized  may  recover,  not 
only  the  loss  sustained,  but  also  the  gains 
prevented  by  the  wrongful  act  A  herd  of 
cattle  wrongfully  attached  were  placed  in 
an  inferior  pasture,  and  were  not  given  prop- 
er feed  and  care,  with  t^e  reanlt  that  they 
did  not  make  the  ordinary  gains  in  weight 
and  value,  and  It  was  hdd  that  the  gains  so 
prevented  were  open  to  measurement  and 
might  be  recovered.  Hoge  v.  Norton,  22  Kan. 
374.  Other  cases  In  which  the  same  liberal 
view  was  taken  in  regard  to  die  allowances 
of  damages  are  Sanford  v.  WlUetts,  29  Kan. 
647;  Brown  v.  Hadley,  43  Kan.  267,  23  Pac 
492;  Enlow  v.  Hawkins,  71  Kan.  633,  81 
Pac.  189;  Gas  Go.  v.  Bailey,  77  Kan.  296,  94 
Pac  258. 

There  were  some  objections  to  rulings 
made  during  the  trial,  but  in  none  of  than 
do  we  find  any  substantial  error. 

The  Judgment  of  the  district  court  will  be 
affirmed.  AU  the  Justices  concurring. 


LITTLE  V.  LIGGETT.    (No.  1S,843.) 
(Supreme  Court  of  Kansas.    May  9,  1914.) 

fBvttuhu»  hy  the  Court.) 

evidkhcb  x%  461*)— pakoir-appijcation'  fob 
Loan. 

The  doctrine  of  the  case  of  Babcock  v.  De- 
ford,  14  Kan.  408,  permitting  an  ambii^ous 
and  incomplete  contract  to  be  explained  and 


8op[4emeQted  by  parol  evidence,  and  the  doc- 
trine of  StrouEW  V.  Hewitt,  90  Kan.  200,  113 
Pac.  662|  permitting  the  introduction  of  parol 
evidence  to  show  that  a  contract  waa  not  to 
take  effect  until  the  ascertainment  of  ■ohm 
fact,  applied  to  an  application  for  a  loan  con- 
taining a  notation  with  respect  to  the  conuois- 
sion  for  securing  the  loan,  in  a  suit  for  the  com- 
mission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  H  2129-2133;  Dec  Dig.  |  461.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  William  0.  Little  against  J.  B. 
Liggett  From  Judgment  for  defendant 
plaintiff  appeals.  Affirmed. 

Adania  &  Adams,  Kos  Harris,  and  V.  Har- 
ris, aU  of  Wichita,  for  appellant  Dale  A 
Amldon«  Jean  Hadalen^  and  B.  I*.  Heglei, 
aU  of  Wichita,  for  m>pedee. 

BUBCH,  J.  Tbh  action  la  the  diatrict 
oourt  waa  one  to  recorer  a  commlaslon  tor 
<4>taining  a  loan  which  tlie  proposed  borrow- 
er declined  to  aoc^it 

Little  waa  pratdeot  oif  Ow  vnchlta  Lou 
&  Tnist  Company.  Uggett  owned  vacant 
lots  In  WieUta  upon  which  be  deslxed  t> 
erect  a  thxee-stoxy  fireproof  bnaineas  build- 
ing, to  be  ctmstmeted  and  edoipped  acoordlog 
to  modem  desl^  and  method.  PifeHmlnary 
estimates  Indicated  that  a  bnUdlng  such  as 
be  bad  In  mind  could  be  erected  for  |6&,00a 
His  resources  were  such  that,  U  the  boHdiug 
cost  more,  lia  could  not  undertake  its  on- 
stnictlon,  and  at  those  figores  be  mmld  used 
a  loan  of  |40,000;  The  situation  was  discoas- 
ed  with  Little,  who  took  an  application  to 
his  company  for  the  loan.  It  was  orally 
agreed,  taowevw,  that,  if  the  coat  of  the  bond- 
ing, when  definitely  ascertained,  should  ex- 
ceed the  preliminary  estimate,  no  loui  should 
be  made,  and.  If  none  were  ma^  no  com- 
mission should  be  paid.  At  that  time  fonnal 
plans  and  egpedfications  had  not  been  preper 
ed.  When  this  was  done  and  bids  for  the 
construction  of  the  building  were  eolldted, 
the  bids  ranged  from  465,000  to  979,00a  In 
the  meantime  the  loan  and  trust  company 
presented  the  application  to  a  New  Hamp- 
shire banking  company,  irtUch  agreed  to 
make  the  loan.  Uggett  dedined  to  take  the 
loan,  and  Little,  as  asedgnor  of  the  loan  and 
trust  company,  sued  for  a  commiadon.  He 
was  defeated  by  pnxtf  of  the  oral  ^reement, 
and  appeals. 

The  application  tm  tbe  loan  was  made  on 
a  blank  form  provided  by  tbe  loan  and  trust 
company.  Under  llie  caption,  "ijtpHcaUon 
for  City  Loan,"  appeared  the  following: 
"I,  the  undersigned,  John  S.  Liggett,  of 
chita  (post  office),  county  of  Sedgwick,  state 
of  Kans.  do  hereby  appoint  W.  K  A  T.  Co- 
rny agent  to  procure  a  loan  for  me  of  fwty 
thoumnd  dollars,  for  term  of  five  years,  at 
5^  per  cent  per  annum,  $1,000  com.  150.00 
cash,  800.00  one  year,  660.00  two  years,  in- 
terest to  be  paid  seml-annuBlly,  principal  and 
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Interest  payable  at  mi^  xOace  as  tbe  lender 
may  direct,  and  aecnred  by  first  mortgage  of 
appzorea  form  ou  real  wtats  horeiiiafter  de- 
scribed." FoUowtng  this  matter  appeared 
the  usual  series  of  qnestlons  and  answers 
coTeiing  many  subjects  supposedly  pertinent 
to  apj^leattons  for  loans  on  dty  property. 
Tbe  printed  form  of  application  which  was 
used  contemplated  an  agreanrat  to  accept 
tlie  loan  aindled  fbr  and  an  agreonuit  to 
pay  tor  aerrlces  In  procuring  It*  in  case  It 
ahouU  not  be  accepted;  bul^  because  Urn 
proper  blanks  were  not  flUed,  tbose  engage- 
ments were  eliminated. 

The  plaiDttff  argues  that  the  written  ap- 
plication constitated  a  contnct  vblcdi  so 
clearly  and  definitely  expressed  all  tbe  r»> 
salts  ot  tbe  negotiations  of  tbe  parties  that 
It  could  not  be  explained  ta  suivlemented  by 
parol  evldenca 

The  court  Interprets  tbe  Instmment  as  an 
application  to  be  presrated  to  InTestors  as 
the  ba^  for  negotiating  a  loan.  It  Is  un- 
certain and  amUguous.  Thus  the  provision, 
"1000  com.  160.00  cash,  S00.OO  one  year,  SB0.00 
two  years,"  ndgbt  well  r^te  to  tbe  terms  of 
tbe  loan,  In  the  midst  of  which  It  is  found, 
and  not  to  the  terms  of  the  ag»cy.  Hie  In- 
strument Is  also  incomplete.  There  Is  no  ex- 
press promise  to  accept  a  loan  U  one  were 
obtained  or  to  pay  tor  services  In  obtaining  a 
loan,  although  the  paper  contained  matter 
drawing  tbe  attention  of  the  parties  to  those 
subjects.  While  the  law  ml^t  attacb  such 
obligations  to  the  appUcaUon,  tbe  Instrument 
Itself  does  not  declare  tb«n.  The  result  is 
that  extrinsic  evidence  was  proper  to  show 
with  certainty  the  full  and  true  Intention  of 
the  parties.  The  parol  evidence  produced  did 
not  omtradict  anything  that  was  written. 
Autborl^  to  n^tlate  a  loan,  the  amount  of 
commission,  and  the  terms  of  payment  were 
not  disputed,  but  they  were  supplemented  by 
conditions  which  were  agreed  to  contempo- 
raneously with  tbe  things  set  down  In  the 
application,  and  which  were  not  proper  to  be 
Inserted  In  tbe  application,  considering  tbe 
use  to  be  made  of  It. 

Thus  far  the  application  has  been  regarded 
as  taking  effect  at  tbe  time  It  was  signed, 
and  the  opinion  of  the  court,  delivered  by 
Mr.  Justice  Brewer,  In  tbe  early  case  of  Bab- 
cock  V.  Deford,  14  Kan.  408,  Is  deddve  of  the 
controversy.  Tbe  doctrine  of  this  case  has 
been  approved  and  applied  In  many  subse- 
quent decislODS.  The  distinction  between 
such  cases  and  cases  like  Thlsler  v.  Mackey, 
65  Kan.  464,  70  Pac.  334,  In  which  the  de- 
fense was  that  the  express  and  unconditional 
promise  to  pay  contained  In  a  promissory 
note  was  conditional,  Is  obvious.  The  evi- 
dence and  special  findings  of  the  Jury  are 
open  to  another  Interpretation,  however, 
equally  conclusive  against  the  plaintiff. 

The  defendant  testlfled  In  substance  that, 
when  the  subject  of  a  loan  was  discussed 
with  the  plalttUff,  he  had  nothing  but  a  pre- 


liminary estimate  of  like  ooat  of  the  contem- 
plated building;  that  thla  estimate  was  not 
made  by  an  architect  but  was  simply  a  lump 
guess  and  was  unsatlsfactoiy;  that  he  In- 
tended to  luiTe  building  plans  made ;  that  he 
could  that  tell  whether  or  not  be  could  build 
for  so  much  mon^  as  he  could  afford;  that 
he  did  not  care  to  go  to  any  expense^  so  far 
as  a  loan  was  concerned,  until  he  could  see 
wh^faer  he  was  going  to  build ;  that  all  this 
was  talked  over  with  tlie  plaintiff ;  and  that, 
yielding  to  the  solicitation  of  the  plaintiff,  he 
signed  the  application  on  that  basis.  From 
tbla  testimony  the  jury  made  the  following 
findings: 

"Was  the  application  for  the  $40,000  loan 
condltkoied  that  the  same  would  build  the 
contemplated  building  on  the  lots  in  ques- 
tiou?  Ana.  Yes. 

"Did  tbe  defendant  employ  the  Wldiita 
Loan  &  Trust  Company  to  procure  the  loan 
tor  him  of  $40,000.00  at  P«r  cent  interest 
on  tbe  real  estate  owned  by  defendant?  Ana. 
Tes,  provided  that  building  could  be  con- 
structed tor  $55,000. 

"Did  the  defendant  agree  to  pay  the  Wi- 
chita Loan  &  Trust  Company  $1,000  commis- 
sion for  procuring  a  loan  for  him  of  $40,000, 
bearing  5Vi  per  cent  interest  at  6  years? 
Ans.  Yes,  provided  building  contemplated 
was  constructed." 

Since  the  application  and  tbe  agency  which 
it  created  were  conditioned  upon  the  definite 
ascertainment  of  the  cost  of  tbe  building, 
the  decision  In  the  case  of  Stroupe  v.  Hewitt, 
00  Kan.  200, 133  Pac.  662,  applies. 

"A  contract  cannot  be  varied  until  there  l9 
a  contract,  and  there  Is  none  until  it  takes 
effect  Evidence  that  a  writing  purporting 
to  be  an  agreement  is  not  to  take  effect  until 
the  happening  of  some  event  or  the  ascertain- 
ment of  some  fact  may  be  received,  not  to 
contradict  the  writing,  but  to  show  when  It 
took  effect,  or  that  It  never  took  effect."  90 
Kan.  203,  1S3  Pac.  563. 

This  ends  tbe  case.  The  controlling  facts 
were  those  found  specially  by  the  jury,  and 
the  findings  are  unaffected  by  any  of  the  as- 
signments of  error  other  than  that  tbe  parol 
evidence  on  which  they  were  based  was  not 
admissible. 

The  judgment  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concur. 


STATE  V.  JOHNSON.    (No.  19,1»8.) 
(Supreme  Court  of  Kansas.    May  0.  1914.) 

fSvIiabut  bv  the  Court.) 
1.  HoHiciDE  (I  139*)— Infoemation— Sum- 

OIERCT. 

An  information  wblcb.  instead  of  foUowing 
some  approved  form,  charged  that  the  defend- 
ant feloniously,  willfully,  deliberately,  premed- 
itatedly,  and  with  malice  aforethought  made  an 
assault  upon  tbe  deceased  with  intent  felonious- 
ly, wiUfully,  deliberately,  premeditatedly,  and 
with  malice  aforethougat  to  kill  and  murder 
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him,  and  did  tiien  and  there  with  a  loaded  gun 
felonlonris',  wilUnllj,  pmneditatecDy,  and  intb 
malice  aforethought  shoot  and  inflict  on  him  a 
mortal  wound  of  which  he  instantly  died,  is 
held  to  contain  all  the  essential  elements  of 
murder  in  the  first  degree,  Indnding  delibera* 
tion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  $»  232-235;  Dec.  Dig.  |  1S9.*] 

2.  Cbikinal  Law  (J  823*)— lNffrETJcnoN&— 
Ebbob  Cubed  bt  Othkb  Instbuctions. 
The  sole  defense  was  insanity,  and  the  de- 
fendant introduced  the  evidence  of  a  large  nom- 
ber  of  witnesses  on  that  snbject  After  cor- 
rectly charging  as  to  the  harden  and  degree  of 
proof,  the  presumptions  of  innocence,  sanity, 
and  the  natural  consequences  of  one's  acts,  the 
court  instructed:  "It  devolves  upon  the  defend- 
ant, therefore,  in  the  first  instance,  to  raise 
the  gnestion.  But  a  defendant  in  a  criminal 
case  is  not  required  to  prove  his  insanity  by  a 
preponderance  of  the  evidence  in  order  to  avail 
himself  of  that  defense,  but  merely  to  create  a 
reasonable  doubt  on  this  point,  wherenpon  the 
burden  of  proving  his  sanitr  ^Biis  upon  the 
state.  And  if  upon  the  whole  of  the  evidence 
introduced  on  the  trial,  together  with  all  the  le- 
gal presumptions  appllcatue  to  the  case  under 
the  evidence,  there  should  be  a  reasonable  doubt 
SB  to  whether  the  defendant  was  at  the  time 
of  the  shooting  sane  or  insane,  with  respect  to 
the  particular  act  charged  against  him,  he  most 
be  acquitted."  Held,  that  in  view  of  the  cor- 
rectness of  other  instructions  and  the  fact  that 
the  defendant  had  introduced  much  evidence 
touching  his  claimed  insanity  no  substantial 
prejudice  resnlted  from  the  use  (tf  the  langnage 
gooted. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Cent  Dig.  K  1902-1990198;  Dec.  Dig. 
§  823.«] 

a  CbiminaI'  I/aw  (5  822*)— IrfSTBUcnoNS— 
Effect  or  duBOE  ab  a  wh^le. 

The  following  was  also  jriven:  "The  jnry 
should  then  first  consider  this  question  w  in* 

sanity,  this  defense  of  insanity,  and  if  you 
should  say  that  it  should  prevail  under  these 
instructions,  that  is  to  say^  if  you  believe  from 
the  evidence  that,  at  the  time  of  shooting,  the 
defendant  (was)  laboring  under  such  defect  of 
reason  from  disease  of  mind  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing, 
or,  if  he  did  not  know  it,  that  he  did  not  know 
what  he  was  doing  was  wrong,  yoa  should  ac- 
qnit  him ;  but  if  yon  should  buieve  that,  under 
the  instruction  I  nave  given  you,  he  should  be 
held  responsible,  you  should  then  turn  and  de- 
termine more  exactly  the  nature  of  the  act  it- 
self," etc.  Held  that,  in  view  of  the  entire 
charge,  this  portion  was  not  so  misleading  as  to 
cause  the  jury  to  lose  sight  of  the  rule  that  it 
was  only  necessary,  in  order  for  an  acquittal, 
that  they  should  have  a  reasonable  doubt  as  to 
the  sanity  of  the  defendant. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  85  1990,  1991,  1994,  1995. 
3158 ;  Dec  Dig.  {  822.*] 

Smith  and  West,  JJ.,  dissenting. 

Ajipeal  from  District  Court,  Saline  Goonty. 
Swan  Johnson  was  convicted  of  murder  In 
the  first  degree,  and  appeate.  Affirmed. 

Burcb  &  litowlch,  of  Sallna,  for  appellant 
Jno.  S.  Dawson,  Atty.  Oen.,  and  Leonard  W. 
Hamner  and  B.  A.  Lovltt,  both  of  SaUna,  for 
the  State. 

WEST,  J.  The  defendant  was  convicted  of 
murder  In  the  first  d^ee.  This  appeal  pre- 
sents two  questious.  It  Is  contended  that  the 


information  was  bad  for  the  reason  tliat  the 
killing  was  not  alleged  to  have  been  done 
deliberately,  and  that  the  court  erred  In  tar 
stroctlng  the  jury  leBarding  the  sole  defeoss 
Interposed — that  of  Insanity. 

[1]  The  Information  charged  that  the  as- 
sault was  made  feloniously,  wiUfoUy,  deliber- 
ately, premedltatedly,  and  with  maUoe  afbz«- 
thought  to  kill  and  murder,  and  that  the 
shooting  was  done  felonioosly,  wUlfoUy,  pre- 
medltatedly, and  with  malice  aforethonght, 
giving  a  mortal  wound,  and  that  tim  deCmd* 
ant  "In  the  manner  aforesaid  unlawfully,  fb- 
loniously,  wlllfoUy,  premedltatediT;  and  with 
malice  aforethoui^t  did  km  and  murder.**  It 
Is  urged  that  the  statutory  and  settled  In- 
gredient of  dellbocatlon  U  abaent  from  Oiat 
portion  of  the  cbarge  applying  to  the  actual 
killing  and  that  ttils  omission  Is  fatal. 

The  common-law  crime  of  mnrda  Is  by  our 
statute  divided  into  murder  in  the  first  and 
murder  In  the  aeeond  degzee;  the  former 
being  "every  murder  which  shall  be  commit- 
ted by  means  of  poison  or  by  ]yli«  In  wait; 
or  by  any  Uhd  of  wUlful,  deliberate  and  pre- 
meditated kUling.  •  •  "Deliberately'' 
has  been  held  to  mean  that  the  manner  of  the 
homicide  was  determined  upon  after  exami- 
nation and  xeflectltm;  that  the  cansequoioeB; 
chances,  and  means  were  weighed  carefully, 
considered,  and  estimated.  "Premedltatedly" 
has  been  defined  as  meaning  planned,  con- 
trived, or  schemed  befbrehand.    Craft  v. 
State,  8  Kan.  460.  480,  481;  State  v.  HcGaf- 
fin,  86  Kan.  819,  819,  13  Pac.  660;  State  v. 
Tarborough,  39  Kan.  681,  587,  18  Pac.  474. 
While  In  some  other  states  the  two  words 
have  been  deemed  and  held  to  be  synonymous, 
It  has  long  been  determined  here  that  "pre- 
medltatedly" has  reference,  as  the  literal 
meaning  of  the  word  Implies,  to  havlDg 
thought  over  the  matter  beforehand,  and  "de> 
Uberately"  pertains  more  to  the  manner  of 
committing  the  act,  or  to  the  fiict  that  Its 
commission  was  determined  upon  In  cold 
blood.    It  might  be  possible  for  one  baring 
thought  over  the  matter  and  concluded  to 
kill  another  to  come  upon  him  suddenly  and 
commit  the  homicide  In  the  heat  of  passion  so 
that  It  could  be  said  to  have  been  committed 
premedltatedly,   but  not  deliberately.  In 
Smith  V.  State,  1  Kan.  365.  it  was  held  that 
the  Indictment  must  charge  that  the  bllllog 
was  done  deliberately  and  premedltatedly.  It 
was  said  In  the  Craft  Case:  "It  Is  not  only 
necessary  that  the  accused  shall  plan,  con- 
trive, and  scheme,  as  to  the  means  and  man- 
ner of  the  commission  of  the  deed,  but  that 
be  shall  consider  different  means  of  accom- 
plishing the  act   He  must  'weigh'  the  modes 
of  consummation  which  his  premeditation 
suggests,  and  determine  which  is  the  most 
feasible."    3  Kan.  page  483.    The  Informa- 
tion, which  contains  one  colon  but  not  a  peri- 
od or  semicolon,  charges  in  one  sentence  that 
the  defendant  gave  to  the  deceased  a  mortal 
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wonnd  of  wUdi  be  butaatlr  died;  Uiat  be 
did  this  unlawfully,  feloniously,  willfully, 
premedlutedly,  and  vltta  malice  aforetbonght 
by  shooting  blm  unlawfully*  feloniously,  will- 
foUy,  lyemedttntwHy,  and  with  malice  afore* 
thought  with  a  gun  with  which  he  had  as- 
saulted him  feloniously,  wlllfttUy,  deliberate- 
ly, premedltatedly,  and  with  maUce  afore- 
thought with  Intokt  to  kill  bUn  feloniously, 
deliberately,  premedltatedly,  and  with  malice 
aforethought  Taking  the  stocy  of  the  trage- 
dy as  divided  and  detailed  by  the  Infonna- 
tlon.  It  Is  to  be  observed  that  one  occurrence, 
one  weapon,  one  bomldde,  one  latent,  and 
one  state  of  mind  appear.  Having  with  a 
deadly  weapon  assaulted  Ibe  deceased  with 
premeditation  and  deliberation  intending  pre- 
medltatedly and  deliberately  to  hlU  him,  and 
proceeding  at  once  to  inflict  the  mortal 
woond.  It  Is  practically  Impossible  to  escape 
the  concludon  that  the  premeditation  and  de- 
liberation characterized  the  entire  transac- 
tlon.  In  State  r.  Brown,  21  Kan.  43,  page  48, 
the  Indictment  charged  a  deliberate  and  pre- 
meditated assault  by  shooting,  thereby  Inflict- 
ing a  mortal  wound,  but  did  not  anywhere 
allege  that  the  assault  or  killing  was  done 
with  a  deliberate  and  premeditated  purpose 
of  kilUng,  and  It  was  held  bad.  It  appears 
that  premeditation  and  deliberation  were 
both  absent  from  the  charge  except  as  apply- 
ing to  the  assault  It  was  said:  "The  first 
part  of  the  Indictment  charges,  substantially, 
that  the  defendant  deliberately  and  premedl- 
tatedly committed  an  assault  and  battery 
upon  Bledsoe  by  shooting  him  with  a  pistol 
loaded  with  gunpowder  and  balls ;  but  It  does 
□ot  charge  that  the  defendant  at  the  time 
had  any  deliberate  or  premeditated  Intention, 
nor  Indeed  any  Intention,  of  killing  Bledsoe. 
It  substantially  charges  that  he  deliberated 
upon  and  premeditated  the  shooting,  the  as- 
sault and  battery,  but  it  does  not  charge  that 
be  deliberated  upon  or  premeditated  the  kill- 
ing." In  State  v,  Stackhouse,  24  Kan.  445, 
the  Indictment  charged  a  deliberate  and  pre- 
meditated intent  to  klU  and  murder;  that 
with  this  Intent  the  defendant  made  a  delib- 
erate and  premeditated  assault  with  a  gun, 
thereby  giving  to  the  deceased  a  mortal 
wound  of  which  he  died,  and  this  was  upheld 
as  containing  all  the  elements  of  the  crime — 
"the  assault  the  killing,  the  intent  to  gill, 
and  the  deliberate  and  premeditated  Intent" 
^e  full  form  of  the  indictment  does  not  ajH 
pear,  but  the  matter  was  not  considered  at 
much  length;  the  ded^on  being  devoted 
mainly  to  other  mattera  In  the  McGaffln 
Case,  36  Kan.  S16.  page  319, 13  Pac.  660,  page 
662,  it  was  objected  that  the  information  did 
not  ezinessly  allege  malice  aforethought  or 
Intent  to  kill,  hut  the  short  form  was  held 
sufficient  which  diaqged  that  the  defendant 
did  thai  and  there,  unlawfully,  felonlonsly, 
wUIfnlly,  ddiberately,  and  pnemeditatedly 
kill  and  muxder  one  Harrison  Sherman  by 
shooting  him  wltb  a  loaded  rerolTor,  and  it 


was  said:  'The  tenns  employed  by  the  coun- 
ty attorney  in  charging  the  offense  are  the 
full  eouiralent  of  a  statement  that  the  killing 
was  done  intentionally  and  sriXtt  malice 
aforetbongU,  and  therefore  the  omission  of 
those  idoitlcal  terms  from  the  diarge  does 
not  render  it  subject  to  the  objection  that 
has  been  urged."  The  court  dted  State  t. 
Bzldgei^  29  Kan.  138.  There  the  information 
charged  that  the  defendant  with  a  deadly 
weapon  did  teloniouidy,  wiufolly,  Intentional- 
ly, ddlberately,  premedltatedly,  and  with 
felonious  Intent  and  with  malice  afOrethoi^t 
kill  and  murder  the  deceased  by  Inflicting  a 
mortal  wound  with  the  aforesaid  deadly 
weapon.  This  was  hdd  sufficient 

By  following  the  language  of  the  statute 
and  one  of  the  informations  which  have  been 
approved  In  some  of  the  former  decisions,  all 
question  and  danger  of  error  could  have  been 
avoided;  but  a  careful  consideration  and 
dose  examination  of  the  charge  on  which  the 
defendant  was  tried  leads  to  the  conclusion 
that  it  contained  all  the  essential  elements  of 
the  offense. 

[2]  The  more  serloos  matter  relates  to  the 
instructions  touching  the  defense  of  insanity. 
Without  going  Into  detail  or  citing  decisions 
separately  upon  each  point  It  may  be  said 
that  the  law  has  long  been  thoroughly  settled 
in  this  state  that  to  convict  one  of  murder 
whose  sanity  has  in  the  progress  of  the  trial 
been  brought  in  Question  either  by  affirmative 
evidence  on  his  part  or  as  a  result  of  the 
state's  evidence,  the  Jury  must  believe  beyond 
a  reasonable  doubt  both  his  guilt  and  his  sani- 
ty. In  other  words,  If  the  evidence  at  the  close 
of  the  trial  leaves  in  the  minds  of  the  Jury  a 
reasonable  doubt  as  to  the  defendant's  sani- 
ty, he  must  be  acquitted.  The  presumption 
of  sanity,  like  the  preanmpUon  of  innocence, 
remains  until  something  In  the  evidence  rais- 
es a  doubt  concerning  it  It  is  never  true  at 
any  time  or  at  any  stage  of  the  trial  that  in 
order  to  acquit  the  Jury  shall  believe  that 
the  defendant  was  insane ;  nor  is  it  true  that 
at  any  point  in  the  trial  It  devolves  upon  the 
defendant  to  produce  evidence  to  create  a 
doubt  as  to  his  own  sanity.  The  Instructions 
must  all  be  considered  together  and  not  iso- 
lated portions  alone.  It  goes  without  saying 
that  In  a  trial  upon  a  chaise  of  murder  in 
the  first  degree,  no  chances  should  be  taken 
with  the  instruction,  and  they  should  be  care- 
fully drawn  so  as  to  state  clearly  the  princi- 
ples of  law  applicable.  Wltb  these  premises 
and  bearing  in  mind  that  the  only  defense 
made  or  att^npted  was  that  of  Insanity,  the 
charge  will  be  considered.  The  defendant 
requested  an  Instruction  which  correctly  stat- 
ed  the  rule  as  approved  In  State  v.  Arnold, 
79  Kan.  633,  584,  100  Pac.  64,  which  ires  re- 
fused. The  Jury  were  correctly  instructed 
as  to  the  presumption  of  innocence  and  in 
addition  they  were  told  that:  "The  defend- 
ant  in  a  criminal  case  Is  never  required  to 
establish  bis  innocence^  for  the  sufficient  rea- 
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son  tbat  the  law  presames  him  Innocent,  and 
he  has  a  right  to  rely  upon  this  prKiumpOon 
In  hla  taror,  and  before  a  conviction  can  be 
had  the  state  must  produce  the  evidence  to 
establish  his  guilt,  and  this  evidence  must  be 
sufficient  to  satisfy  the  mlnda  of  the  Jurors 
as  reasonable  men  of  the  truth  of  the  Charge 
to  the  exclusion  of  all  reasonable  doubt  No 
mere  preponderance  of  the  evUenee  nor  any 
we^ht  of  preponderating  evidence  Is  suffi- 
cient to  establish  the  guilt  of  the  accused  un^ 
less  It  generates  a  fall  belief  tiiat  the  defend- 
ant has  committed  the  cilme  charged  In  the 
information,  to  the  exclusion  of  all  rousonable 
doubt"  Indeed,  following  this  paragraph, 
they  were  told  for  the  fifth  time  that  the  de- 
fendant's guilt  must  be  established  beyond 
a  reasonable  doubt — to  the  satisfaction  of 
each  Juror.  They  were  told  that  one  is  pre- 
sumed to  Intend  the  natural  and  probable 
consequences  of  Ms  acta,  and  that  every  per- 
son is  presumed  to  be  sane  until  the  contrary 
appears.  Then  followed  this  language:  "It 
devolves  upon  the  defendant,  therefore,  In 
the  first  instance,  to  raise  the  question.  But 
a  defendant  in  a  criminal  case  Is  not  required 
to  prove  his  Insanity  by  a  preponderance  of 
the  evidence  in  order  to  avail  himself  of  that 
defense,  but  merely  to  create  a  reasonable 
doubt  on  this  point,  whereupon  the  burden  of 
proving  his  sanity  falls  upon  the  state.  And 
if  upon  the  whole  of  the  evidence  Introduced 
on  the  trial,  together  with  all  the  legal  pre- 
sumptions applicable  to  the  case  under  the 
evidence,  there  should  be  a  reasonable  doubt 
as  to  whether  the  defendant  was  at  the  time 
of  the  shooting  sane  or  insane,  with  respect 
to  the  particular  act  charged  against  him, 
he  must  be  acquitted."  The  words  '^together 
with  all  the  legal  presumptions  applicable  to 
the  case  under  the  evidence"  are  crlti<ised 
as  without  significance  and  confusing,  but 
they  can  hardly  be  given  any  other  meaning 
than  the  presumptions  already  stated  in  the 
charge  to  which  we  have  called  attention. 
The  words  are  taken  literally  from  State  v. 
Crawford,  11  Kan.  32,  Syl.  1,  and  quoted 
with  approval  In  State  v.  Child,  40  Kan.  482, 
480,  20  Pac.  775,  and,  while  better  calculated 
to  express  a  rule  of  law  than  to  frame  Into  an 
instruction,  still  we  do  not  see  any  possibility 
that  the  jury  could  have  been  misled  by  their 
use  here,  and  In  State  v.  Nixon.  32  Kan.  205, 
4  Pac.  ISO,  a  charge  contalnlug  them  was  up- 
held. Complaint  Is  also  made  of  the  state- 
ment that  "It  devolves  upon  the  defendant, 
therefore,  In  the  first  Instance,  to  raise  the 
question."  In  the  Nixon  Case  this  language 
was  used  and  assigned  as  error,  but  it  was 
said  (32  Kan.  page  213, 4  Pac.  page  16S)  that 
as  the  defendant  bad  in  fact  raised  the  ques- 
tion, it  became  Immaterial  that  tiie  court 
told  the  jury  that  it  devolved  upon  him  so 
to  do,  and  to  introduce  "testimony  ftiirly 
tending  to  prove  the  same,"  because  such  was 
In  fact  done,  and  no  evidence  was  introduced 
1^  the  prosecution  tending  to  prove  the  In- 


sanity, and  Oie  dmrge  In  tiieae  respects, 
while  criticised,  vras  not  deemed  materially 
prejudicial  Here  the  jnry  were  told  that 
tiie  defendant  was  "not  required  to  prove  his 
Inmnlty  by  a  pr^nderance  of  the  evidence 
In  order  to  avail  himself  of  that  defoiae,  but 
merely  to  create  a  reasonable  doubt  on  tills 
point,  whereiQKm  the  burden  of  provli«  his 
sanity  falls  upon  the  state.'*  It  Is  forcibly 
asserted  tbat  It  did  not  devolve  upon  the  de- 
fendant to  create  a  reasonable  doubt  on  this 
point  of  Us  Insanity  and  tiiat  It  was  mate- 
rial oTor  thus  to  charge. 

[S]  It  Is  likewise  strenuously  contended 
tbat  it  was  fiitally  erroneous  to  chaise  in 
the  twenty-seventh  instruction  tbat  if  the 
jnry  "should  believe  from  the  evidence  that, 
at  the  time  of  the  shooting,  the  defendant 
(was)  laboring  under  such  defect  of  reason," 
etc.,  they  should  acquit;  "but  if  yon  aboold 
believe  that  under  the  instructions  I  have 
given  you,  be  should  be  held  responsible,  you 
should  turn  and  determine  more  exactly  the 
nature  of  the  act  Itself,"  etc   These  expres- 
sions, together  with  the  ones  last  before  re- 
ferred to,  are  submitted  as  evidence  that  the 
true  rule  touching  the  obligations  to  prove, 
and  the  burden  of  the  proof  was  lost  sight 
of  or  reversed  and  the  jury  given  to  under- 
stand that  In  order  to  be  acquitted  the  de 
fendant  most  raise  the  question  of  his  In- 
sanity, must  Introduce  testimony  fairly  tend- 
ing to  prove  the  same,  and  that  the  Jurors 
must  believe  that  such  proof  had  been,  ad- 
duced.  The  majority  of  the  court,  however, 
while  regarding  the  portions  of  the  charge 
under  consideration  taken  by  themselves  is 
not  free  from  grounds  for  criticism,  are  of 
the  opinion  tbat  the  whole  charge  considered 
together  suffidentiy  Informed  the  Jury  tbat 
the  burden  was  upon  the  state  to  prove  the 
guilt  and  sanity  of  the  defendant  beyond  a 
reasonable  doubt,  and  tiiat  heeding  every 
part  as  they  are  presumed  to  have  done,  they 
could  not  have  been  misled.   From  andlspnt- 
ed  statements  In  the  brieft  and  upon  the 
argument  the  manner  of  the  killing  and  the 
conduct  of  the  defendant  as  originally  shown 
by  the  state,  as  well  as  the  evidence  touching 
Insanity  offered  by  the  defendant  were  sacb 
as  to  call  attention  to  the  sole  defense,  and 
a  verdict  of  guilty  could  not  have  been  readi- 
ed without  either  finding  the  proof  by  tbe 
state  sufficient  beyond  a  reasonable  donbt  or 
by  Ignoring  repeated  admonitions  of  tbe 
court  embraced  In  its  instructions,  which  tbe 
Jury  cannot  be  presumed  to  have  done  and 
which  tbe  record  does  not  show  that  they 
did.  The  fact  tbat  tbe  'defendant  introduced 
the  testimony  of  14  witnesses  to  establish 
the  defense  of  Insanl^  leaves  It  clear  that 
Uie  expressions  relative  to  his  ralatng  the 
question  and  Introdudng  testimony  tending 
to  support  tbe  same  could  not  have  confused 
the  jury,  and.  In  view  of  repeated  admoni- 
tious  that  they  must  find  guilt  beyond  a  rea- 
sonable doubt  the  other  phrases  complained 
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of  at*  not  deemed  to  have  left  the  trlen  In 
any  doubt  as  to  the  rules  governbig  tbelr  de- 
llberatloiu. 

A  certain  mllDf  and  Instmctlon  touching 
a  hypothetical  question  are  complained  of, 
but  we  do  not  find  that  the  defendant  was 
prejudiced  by  either. 

The  judgment  Is  affirmed. 

JOHNSTON,  a  and  BURGH,  HASON, 
PORTER,  and  BENSON,  JJ.,  concurring. 

WEST,  J.  (dissenting).  When  the  charge 
was  all  read,  the  Jury  found  themselves  prop- 
erly instructed  as  to  presumptions,  the  bur- 
den of  proof,  and  the  question  of  sanity. 
But  they  also  fOund  themselves  improperly 
told  that  In  order  for  an  acquittal  It  devolved 
upon  the  defendant,  not  "to  prove  his  insani- 
ty by  a  preponderance  of  the  evidence,"  "but 
to  create  a  reasonable  doubt  on  this  point," 
whereupon  the  burden  of  proving  his  sanity 
(which  never  shifts)  would  fall  upon  the 
state.  They  were  directed  to  consider  this 
question,  this  defense  of  insanity,  and  were 
Improperly  Instructed  that  If  they  should 
"believe  from  the  evidence"  that  he  was  In- 
sane then  they  should  acquit  But  if  they 
should  "believe  that,  under  the  instructions 
I  have  given  you,  he  should  be  held  respon- 
sible," fben  they  should  proceed  to  consider 
the  other  matters — making  "belief  precisely 
the  same  whether  applied  to  guilt  or  to  in- 
nocence.  Only  by  ignoring  or  wresting  these 
expressions  from  tbelr  natural  and  ordinary 
meaning  and  significance' could  the  Jury  have 
failed  to  be  led  astray  by  them.  A  slmUar 
rttuatiott  arose  in  State  v.  Oonway,  65  Kan. 
323,  40  Fac.  661.  There  the  chai^  was  bur- 
glary  and  larceny.  The  defense  waa  an  alibi. 
The  court  refused  to  Instruct  flut  the  de- 
fiendant  was  not  required  to  iwove  this  be- 
yond a  reasonable  doubt;  but  that  It  was 
sufficient  if  tbB  evidence  upon  that  point 
raised  a  reasonable  doubt,  and  charged  that 
evidoice  of  an  alibi  had  been  Introduced, 
and,  *if  tbls  Is  tme^  the  defendant  «  •  • 
should  be  acquitted."  This  was  held  fatal, 
and  it  was  said:  "The  hatdm  at  proof  is 
upon  the  state,  and  is  not  shifted  because  of 
tile  attempt  of  tbe  accused  to  prove  an  aliH ; 
and  If,  by  reason  <»C  the  evldaioa  rdaUng  to 
that  qoestUm,  the  Jury  should  doubt  the  guilt 
of  the  accused,  he  is  entitled  to  an  uqult- 
taL"  65  Kan.  page  82S^  40  Paa  page  662. 
Speaking  of  the  instmctlon.  It  was  said: 
"This  Instruction,  In  ect,  required  the  Jozy 
to  believe  the  proof  at  an  alibi  before  th^ 
conld  acquit  him.  •  •  •  The  evidence 
may  be  sndi  as  slmidy  to  raise  a  reascnaUe 
doubt  of  guilt,  and  in  that  event  the  d^iend- 
ant  may  be  acquitted."  Whether  the  Insan- 
ity In  ttds  case  was  real  or  feigned,  the  state 
cannot  afford  to  demand  the  defradanf  s  pun- 
l^mrat  until  his  conviction  shall  have  hem 
accomplished  in  accordance  with  the  setUed 


rules  of  criminal  procedure,  wbldi  rulea  form 
the  rig^t  and  shield  of  the  meanest  as  well 
as  the  chiefest  dtlzen. 

The  Judgment  should  be  reversed,  not  for 
technical  reasons,  but  for  failure  to  conserve 
the  defendant's  vital  and  substantial  rights. 

SMITH,  J.,  Joins  In  this  dissent 


STATE  V.  SCHMIDT.    (No.  19.247.)  t 
(Suprone  Court  oi  Kansas.  Kay  9,  1014.) 

fSyltahiu  hp  ike  Court.} 

1.  INTOXICATINQ  LlQUOBS  (H  186,  216,  219*) 

— INFOBMATION— StJFFICIEM  or. 

The  act  of  1911  (Laws  1911,  c.  165)  mak- 
ing persistent  violation  of  the  prohibitory  law 
a  felotgr  being  sopplementBl  l^ialation,  the  pro- 
cedure authorized  by  the  general  intoxiditiQ^ 
liquor  law  governs,  and  an  information  for  per- 
sistent violation  need  not  state  the  kind  of  liq* 
uoc  sold  or  the  name  of  the  peraon  to  whom 
sold. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  U  215,  2S&-283,  237-239; 
Dec.  Dig.  »  196,  216,  219.*] 

2.  Cbiminal  Law  (|  195*)— Fobmbb  Jbo7- 
ABD1 — What  Oonstitutes, 

In  criminal  cases  the  ultimate  test  iu>pUed 
in  determining  the  validity  of  a  plea  of  former 
conviction  or  former  acquittal  is  identit;  of  of- 
fenses, and  it  is  not  necessarily  derisive  that 
the  two  offenses  may  have  some  material  fact 
Id  common. 

[Ed.  Note.— For  other  eases,  see  Criminal 
I^^^Cent  Dig.  B  88%  888;   Dee.  Dig.  | 

8.  CBiHinAi,  Law   (|  429*)— Fokheb  Coir- 

VJOTION — SurFICICNC'X'  OV  EVIDSItCE. 

Where  the  record  of  a  previous  conviction 
relied  on  to  support  a  charge  of  persistent  vio- 
lation discloses  that  the  conviction  waa  for 
violation  of  the  prohibitory  liquor  law,  the  rec- 
ord is  prima  facie  proof  which  warrants  a  find- 
ing of  previous  conviction,  without  introducing 
the  complaint  or  information  on  which  it  was 
baaed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1018,  1020;  Dee.  Dig.  | 
429.*] 

^fWftl  from  District  Court.  Cowley  County. 
Art  Schmidt  was  convicted  of  violating  the 

prohibitory  law,  and  appeals.  Affirmed. 

S.  A.  Smith,  of  Wlufleld,  Ed  J.  Fleming,  of 
Arkansas  City,  and  S.  B.  Amldon,  of  Wichita, 
for  appelant  J.  S.  Dawson,  Atty.  Gen.,  and 
O.  P.  Fuller,  of  Wlnfleld,  for  the  State. 

BUBGB,  J.  The  defendant  was  convicted 
on  the  first,  second,  third,  and  fifth  counts 
of  an  Information  daar^ng  him  with  per- 
sistent violation  of  the  prohibitory  liquor 
law,  and  appeals. 

^e  first  count  of  the  Informs tl(m  charged 
a  sale  of  Intoxlcatiug  liquor  in  July,  1913,  a 
former  convlctlun  In  the  district  court  on  De- 
cember 80,  190Q,  and  former  convictions  be- 
fore L.  H.  Webb,  a  justice  of  the  peace,  on 
July  7. 1004,  December  8,  1904.  and  AprU  18. 
1905.    The  verdict  and  Judgment  rest  on 
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proof  of  a  sale  In  Aogost;  1912,  and  proof  of 
all  the  former  convictlonB. 

The  second  connt  charged  a  sale  In  July, 
1&13,  and  a  former  craTlcOon  In  the  district 
court  on  December  80,  1906.  The  verdict 
andjudgmrat  rest  on  proof  of  a  sale  in  Octo- 
ber, 1912,  and  proof  of  the  former  conviction. 

The  third  connt  <^rged  a  sale  in  July, 
1913,  and  a  former  conviction  In  the  district 
court  on  December  80,  1905.  The  verdict 
and  Judgment  rest  on  proof  of  a  sale  in  July, 
1013,  and  proof  of  the  former  conviction. 

The  fifth  connt  cAiarged  the  ke^ilng  of  a 
nuisance  in  1913,  and  a  former  conviction  in 
the  district  court  on  December  30, 1005.  Hie 
verdict  and  Judgment  rest  on  proof  relating 
in  time  to  July,  1913,  and  ^roof  of  the  for^ 
mer  conviction. 

The  law  under  which  the  defendant  was 
convicted  took  effect  on  May  22,  1911,  and 
the  information  was  filed  in  Octobeae,  1918. 
A  motion  to  quash  the  Information  was  filed, 
on  the  ground  that  the  kind  or  kinds  of  llg- 
uor  sold  and  the  name  or  names  of  the  per- 
sons to  whom  the  sales  were  made  should 
have  been  stated.  The  motion  was  overruled. 

[1]  The  Information  must  be  direct  and 
certain  regarding  the  offense  charged.  The 
geueral  liquor  law  provides,  however,  that  in 
all  prosecutions  under  It,  whether  by  indict- 
ment or  otherwise,  It  shall  not  be  necessary 
to  state  the  kind  of  liquor  sold  or  the  name 
of  the  person  to  whom  sold,  and  the  persist- 
ent violator  act  expressly  provides  that  It 
shall  be  construed  as  supplemental  to  exist- 
ing legislation.  Laws  1911,  ch.  165.  |  3.  It 
is  clear  therefore  that  the  Legislature  in- 
tended that  the  procedure  authorized  by  the 
general  law  should  be  followed,  and  not  ab- 
rogated. The  preliminary  examination  will 
give  the  defendant  notice  of  the  transactions 
furnishing  the  basis  for  the  information,  and 
the  scope  of  the  investigation  at  the  trial 
will  be  limited  accordingly. 

In  November,  1011,  the  defendant  was 
prosecuted  as  a  persistent  violator  of  the  pro- 
hibitory law,  the  former  conviction  charged 
being  that  of  December  80,  1905.  After  a 
trial,  he  was  acquitted.  Hiis  acquittal  was 
interposed  as  a  bar  to  farther  prosecution 
upon  the  present  information.  The  plea  was 
overruled. 

[2]  The  former  prosecution  related  to  acts 
committed  In  1011,  which,  together  with  the 
conviction  in  1005,  It  was  alleged  constituted 
the  defendant  a  persistent  violator.  The 
present  prosecution  relates  to  acts  committed 
subsequent  to  the  fmrmer  acquittal,  which, 
together  with  the  conviction  in  1905,  it  la  al- 
leged constitute  the  d^endant  a  persistent 
violator.  The  nrnviction  in  1006  Is  Uie  only 
element  the  two  Informations  have  in  com- 
mon. They  relate  to  separate  crimes.  1^ 
Issues  are  not  identical.  Neither  offense  In- 
cludes the  other  offense.  In  eadi  informa- 
tion an  act  which  constitntoB  an  Indispensa- 
ble ^ment  of  the  crime  is  necessary  to  con- 


viction whldi  is  different  from  any  act  neces- 
sary to  conviction  under  the  other.  AU  the 
evidence  necessary  to  prove  the  fliat  cbargs 
would  not  estabUah  tibe  second,  and  all  the 
evidence  necessary  to  prove  the  second  charge 
would  not  establlflb  the  other.  State  v.  Pa^ 
terson,  66  Kan.  447,  4B2,  71  Pac  m  The 
doctrine  ot  tea  Judicata  does  not  apply  in 
criminal  cases  to  partlcuiar  facts  In  Issue,  as, 
for  axaiDple^  to  the  convlctioa  In  1005,  as  it 
frequently  does  in  civil  cases.  3  Tan  Fleet, 
Vormor.  Adjudication,  f  504.  In  criminal 
casea  the  ultimate  test  ainiUed  In  determfadns 
the  validity  of  a  plea  ot  formw  oonvlctloii  or 
former  acquittal  is  Id^tlty  of  offenses,  and  it 
Is  not  dedalve  that  the  two  offenses  may  have 
some  fact  in  common. 

"The  two  offenses  are  mtlrely  distinct 
One  Is  not  Included  in  the  othei^-ls  not  a 
lesser  degree  <tf  the  other.  The  character  of 
the  testimony  must  be  different  in  each. 
Odo  fact— tliat  i^  'shooting*— may  be  neces* 
sary  for  conviction  under  either  cbarga 
But  something  more  is  necessary  In  each 
than  the  mere  fact  of  shooting.  *  *  *  it 
was  said  by  Lord  Dennian,  In  R^lna  v.  But- 
ton, 11  Ad.  &  EUls,  New  Series.  046:  Tbe 
same  act  may  be  part  of  several  offeiise& 
The  same  blow  may  be  the  subject  of  iniiiilry 
in  consecutive  charges  of  murder  and  rob- 
bery. The  acquittal  on  the  first  charge  Is  no 
bar  to  a  second  inquiry,  where  both  are 
charges  of  felonies ;  neither  ought  It  to  be, 
when  tbe  one  charge  is  of  felony,  and  tbe 
other  of  misdemeanor.' "  State  v.  Home' 
man,  16  Kan.  452,  454. 

The  convictions  before  the  Justice  of  the 
peace  referred  to  In  the  first  count  of  tbe  In- 
formation were  proved  as  alleged.  In  those 
cases  the  defendant  pleaded  guilty  to  viola- 
tions of  the  clubroom  section  of  the  prohibito- 
ry law,  and  it  is  said  tbat  the  convlcaoos 
were  invalid,  because  that  section  of  the  law 
was  repealed  by  a  statute  passed  in  180L 
This  court  has  decided  otherwise.  In  re 
Manning,  80  Kan.  68, 101  Pac.  464. 

[3]  It  Is  said  that  the  proof  of  the  various 
former  convictions  was  insufficient,  because 
the  complaints  in  the  Justice  of  the  peace  cas- 
es and  the  Informatton  in  the  district  court 
case  were  not  produced.  The  docket  entries 
of  the  Justice  of  the  peace  and  the  Journal  ol 
the  district  court  disclosed,  not  simply  con* 
vlctlons,  but  convictions  for  violatloiia  ot  the 
prohibitory  law,  and,  under  section  2  of  the 
act  of  1911,  those  records  were  prima  fade 
evidence  of  farmer  convictl<m8.  The  Jury 
were  pnq)erly  instructed  that  th^  warranted 
a  finding  that  the  defendant  was  duly  coo- 
victed  of  violations  et  tbe  prohibitory  law  on 
the  respective  dates  shown      sndi  records. 

When  instructing  the  Jury  with  reference 
to  the  matter  of  ttm^  the  coort  stated  that  it 
would  be  Bufllclent  if  Uie  evidence  j^oved  the 
offrases  to  have  been  oommitted  about  the 
time  fdaimed  l^^  the  state  prior  to  tbe  fllias 
of  the  conqplalnt,  and  aflsr  Hay  22, 1911  (the 
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date  on  wliicb  the  act  of  ISU  took  efled). 
Of  Gonrse,  the  state  could  not  go  further 
back  than  two  Tears,  except  aa  to  the  fiu!t 
of  former  «mTlctton,  hot  the  InaATerteDt  er- 
ror was  perfect!;  harmless,  becaoae  the  proof 
was.  In  fact,  confined  to  the  proper  pwiod. 

Some  farther  crttlctem  of  the  prooeedli^ 
are  not  deemed  to  be  important,  and  an  at- 
tack upon  the  act  of  19U  la  faUy  met  by  the 
decision  in  the  case  of  State  Adams,  89 
Kan.  674,  182  Pac  171. 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  JnatlceB  concnnlng. 


HABIiAN  T.  LOOMI3  (two  caaw). 
(Nos.  18,862. 18,868.) 
(Bupreme  Court  of  Kansas.   May  9,  1014.) 

(Bvltahu*  hy  the  Court.) 

1.  PLEADinG  (i  248*)  —  Aicanoiairr-SnBSii- 
TUTioH  or  Pabtt. 

An  amendment  of  a  petition  to  correct  the 
mistake  of  a  pleader,  which  merely  substituteB 
one  party  for  another  as  plaintiff,  does  not 
change  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  «e«  Pleading, 
Cent.  Dis.  H  686.  687.  6a»-^  708%,  7W; 
Dec.  Dig.  {  24a*] 

2,  LnoTATioN  or  AcmoNs  (|  126*)— Auendbd 
pLBAonia. 

Such  an  amendment  relates  back  to  the  in- 
stitution of  the  action,  and  the  statute  of  limi- 
tations stops  running  as  to  the  substituted  plain- 
tiff when  the  action  is  begun  rather  than  when 
the  amendment  is  made. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  542;  Dec  Dig.  {  126.*] 

S.  LllOTATIOlf  or  ACTIONS  (f  28*)— AoTiOH  rOE 

Rents— 'LiuiTATioNB  Appucablb. 

An  action  to  rec»Ter  rents  for  land  the  pos- 
session of  which  is  wrongfully  withheld  Is  found- 
ed on  implied  contract,  and  the  three-year  stat- 
ute of  limitations  applies. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  1S4.  136,  142 ;  Dec.  Dig. 
1  2&*] 

Appeal  from  District  Court,  Lyon  Cotinty. 

Actions  by  Richard  D.  Harlan,  as  execu- 
tor of  the  estate  of  Phlneas  Prouty,  de- 
ceased, against  Sanford  Loomis,  Jnd^ent 
for  i^alnttff,  and  defendant  appeala  Af- 
firmed. 

O.  S.  Samuel,  L.  B.  Kellogg,  and  J.  Harvey 
Frltb,  all  of  Emporia,  for  appelluit  Hamer 
&  Ganse,  (^  Emporia,  for  appellee. 

JOHNSTON,  C.  J.  These  actions  were 
brought  to  recover  rents  for  the  use  of  a 
certain  tract  of  land  the  possession  of  which 
bad  been  the  subject  of  earlier  litigation. 
Stotiffer  T.  Harlan,  68  Kan.  135,  74  Pac  610, 
64  L.  B.  A.  820, 104  Am.  St  Sep-  396;  Stop- 
fer V.  Harlan,  84  Kan.  307,  114  Pac.  3^ 
The  first  of  the  actions  now  under  consider- 
ation, in  whidi  James  S.  Harlan  was  named 
as  plaintiff,  was  brought  on  August  14,  1909, 
to  recoTer  from  Sanford  Loomis  the  rentals 
of  the  land  for  the  years  1906, 1907,  and  1908 
at  the  rate  of  ?500  for  each  year.  Subse- 


qoenOy.  It  was  dlsoorered  tliat  a  mtataka 
had  bem  made  In  naming  James  S.  Harlan 
aa  ^alntUr,  and  on  an  apiOlcation  made  on 
June  1,  1011,  the  court  permitted  an  amend- 
ment of  the  petition  to  be  made  by  the  sub- 
stitution as  plalntUt  of  Bkdiard  D.  Harlan, 
who  was  tbe  azeentor  of  the  estate  of  Fbln- 
eas  Fronty,  dereaawil,  ^ch  estate  owned 
the  land  for  the  nse  <d  which  tbB  action  was 
broiu^t.  On  July  17,  1911.  a  second  action 
was  broutht  by  the  appdlae  against  appel- 
lant to  recover  for  Ow  ose  of  tiw  same  land 
for  tbe  years  1909  and  1910  a  rental  of  f600 
for  each  of  those  years.  The  cases  were 
consolidated  for  Uie  purposes  at  trial  and  It 
was  detennlned,  against  the  ctmtentlon  of  ap- 
peUant,  that  the  causes  of  action  for  tbe 
rentals  were  not  barred  and  that  appellee 
was  entitled  to  recover  tor  the  use  of  tbe 
land  during  the  period  It  had  been  occu- 
pied by  KMteUant  a  rental  <^  9380  for  eadi 
year  irUh  interest  at  the  rate  of  6  per  cent 
jfa  annum. 

[t,  t]  Tbe  prlnc^ial  oententton  «  these  ap- 
peals Is  that  the  right  of  recovery  for  the 
earlier  years  at  least  was  barred  by  the 
statute  of  llmltatlonflL  It  is  insisted  that 
tbe  commencement  of  the  action  in  the  name 
of  James  8.  Harlan  did  not  operate  to  toll 
the  statute  of  limltationa,  and  that  when 
the  amendment  was  made  substituting  appel- 
lee as  plaintiff  the  three-year  statute  of 
limitations  had  ran  on  the  claims  for  rent 
set  out  tai  the  original  petition.  There  Is  no 
contentlrai  that*  tbe  amendmoit  substltntlDg 
one  party  for  another  was  improperly  al- 
lowed, but  it  is  contended  that  James  S. 
Harlan  was  a  stranger  to  the  land  occupied 
by  anwllant  and  to  the  controvert  as  to 
the  rentals  for  its  use,  and  Qiat  an  action  in 
his  name  did  not  arrest  the  running  of  the 
statute  on  tiie  claims,  and  that  the  amend- 
ment substituting  Richard  D.  Harlan,  execu- 
tor, as  plaintiff,  did  not  relate  back  to  the 
commencemoit  of  the  action.  It  appears 
that  James  S.  Harlan  bad  acted  as  agent  and 
representative  of  the  owner  of  the  land  and 
had  been  named  as  a  party  In  the  earlier 
suits  respecting  tbe  possession  of  the  land. 
Through  a  mistake  of  tbe  pleader  be  was 
named  as  plaintiff  instead  of  his  brother,  who 
waa  thai  the  sole  reiwesentatlve  of  the  es- 
tate. Appellant  could  not  have  been  misled 
as  he  had  corresponded  vrlth  James  S.  Har- 
lan about  the  rent  and  had  assumed  that 
he  was  in  control  of  It  Besides,  the  recov- 
ery sought  throughout  the  litigation  was  the 
value  of  the  use  of  the  jtarticular  tract  of 
land  occupied  by  appellant  for  a  definite  peri- 
od of  years  which  was  specified.  The  na- 
ture and  purpose  of  the  action  was  ttie  same 
after  as  before  the  amendment  In  Service  v. 
Bank.  62  Kan.  8S7,  pafe  862,  62  Pac.  670, 
page  671,  It  was  held  that  an  amraidment 
which  merely  substitutes  one  party  as  plain- 
tiff fbr  another  to  correct  a  mistake  does  not 
change  the  cause  of  action  and  that  tbe  stat- 
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ute  of  llmltattoDS  stops  miming  aa  t»  tbe 
BObstltnted  plaintiff  when  the  action  was  be- 
gun. It  was  there  said  that:  "As  the  amend- 
ment did  not  introduce  a  new  claim  or  caoae 
of  action,  It  is  not  to  be  deemed  a  change 
of  the  action  Itself;  and.  imder  the  liberal 
proTlfdons  of  onr  Code  aathorlzlng  amend- 
ments, we  think  the  amendment  relates  back 
to  the  b canning  of  the  action,  and  that  the 
statute  of  limitations  did  not  run  against  the 
owner  of  the  paper  during  the  pendency  of 
the  proceeding."  Other  supporting  authori- 
ties are  Weaver  t.  Young,  37  Kan.  70,  14 
Pac.  468;  Hncklebrldge  t.  RaUway  Co..  66 
Kan.  443,  71  Pac.  814;  Maurer  t.  MUler,  77 
Kan.  92,  93  Pac.  696.  127  Am.  St.  Rep.  408, 
16  Ann.  Cas.  663;  Cooley  v.  OiUlam.  60 
Kan.  278, 102  Pac.  1091 ;  Cunningham  t.  Pat- 
terson, 89  Kan.  684,  132  Pac.  198. 

[S]  It  is  contended  that  the  action  brought 
by  appellee  is  founded  on  tort,  and  therefore 
the  two-year  statute  of  limitations  should 
be  applied.  The  record  discloses  that  the 
action  was  not  for  treiQiass  to  real  estate, 
but  was  brought  to  reoover  rents,  an  action 
founded  <Hi  Imidied  contract,  and  therefore 
the  three-year  statute  of  limitations  is  ap- 
plicable. Qatton  T.  Tolley,  22  Kan.  678;  Sel- 
bert  T.  Baxter,  86  Kan.  189,  12  Pac.  934; 
Mo.  ^c.  By.  Go.  T.  Houseman,  41  Kan.  SCO, 
801,  21  Pac.  284. 

There  is  nothii«  substantial  in  the  claim 
that  appellee  should  be  regarded  as  havli^ 
abandoned  the  land  and  estopped  to  assert 
the  claims  for  Its  use  by  appellant. 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 


UATKIN  T.  YICKEBS.   (No.  18,6Ba) 
(Supreme  Court  of  Kanaas.   May  9,  1914.) 

fSyllabu*  by  the  CQWt.) 

PuBuo  Lands  d  S4*)  —  School  Luvos  — 
Waives  or  Fobfbitube— Who  ULay  CoM' 

The  doctrine  of  the  case  of  Baker  t.  New- 
land,  25  Kan.  25,  that  the  state  may  waive  for- 
feiture of  a  certincate  of  purchase  of  Bcliool  land, 
and  third  persons  cannot  complain  of  the  waiver, 
extended  to  cover  a  case  in  which  default  was 
occasioned  by  misinformation  given  the  certifi- 
cate bolder  by  the  couot;  treasurer  as  to  when 
payment  could  be  made,  and  the  third  person 
settled  on  the  land  before  the  state  accepted  pay- 
ment of  the  ddlnqnent  inBtallment. 

[Ed.  Note.— -For  other  caaei,  tea  Public  Lands, 
Cent  Dig.  11  162-164,  166-160;  Dec.  Dig.  | 
64.'] 

Appeal  from  District  Court,  Seward 
County. 

Action  by  R.  F.  Matkin  against  J.  A.  Vlck- 
ers.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

S.  W.  Smith,  of  Glasco,  H.  A.  Gaakill,  of 
Liberal,  and  S.  N.  Hawkes,  of  Topeka,  for 
appellant  V.  H.  Grlnstead  and  F.  S.  Macy, 
both  of  Liberal,  for  appellee. 


BURGH,  J.  The  plaintiff  was  the  holder 
of  a  certiflcate  of  purchase  of  the  school 
land  in  controversy.  An  installment  of  the 
certiflcate  was  due  on  December  18. 1911,  and 
under  the  statute  failure  to  pay  within  ten 
months  thereafter  forfeited  the  plalnUfTs 
right  to  the  land.  The  plaintiff  had  contracts 
ed  to  sell  the  land  to  another,  and,  looking  to 
a  consummation  of  the  transaction,  the  cer- 
tiflcate of  purchase  was  deposited  in  a  bank 
at  LU>eral.  Not  having  the  certificate  before 
him,  and  not  remembering  the  precise  date 
when  the  tostailment  was  due,  the  plaintiff, 
In-  March,  1912,  went  to  the  ofllce  of  the  cona- 
ty  treasurer  for  Information  and  was  told 
by  the  treasurer  that  nothing  would  be  dne 
untU  fall.  In  August,  1912.  the  plaintiff 
again  went  to  the  office  of  the  county  treas- 
urer with  money  to  pay  the  iDstallmait,  aod 
for  the  purpose  of  doing  so.  He  informed 
the  treasurer  of  his  Intention  and  de^. 
and  offered  to  make  the  paym^t  reoulred 
by  the  certiflcate.  After  an  investigatloD 
of  the  record  in  the  county  clerk's  office,  the 
treasurer  told  him  nothing  would  be  due  for 
two  or  three  mouthst  and,  for  this  reason, 
only  a  formal  tender  of  cash  was  not  made. 
Within  tlie  time  indicated  by  the  treasure, 
but  after  October  18Ui,  the  day  the  ten 
months*  grace  expired,  the  plaintiff  paid  the 
Installment.  The  receipt  was  duly  ^gned  by 
the  county  treasurer  and  countersigned  1^ 
the  county  clerk.  On  October  19th  the  de- 
fendant settled  on  the  land.  In  an  action  of 
ejectment  the  plaintiff  recovered,  and  the  de- 
fendant ax^keals. 

The  plaintiff  was  prevented  from  making 
payment  in  time  by  the  mistake  of  the  county 
treasurer.  The  evidence  does  not  disclose 
the  cause  of  the  mistake^  It  may  have  aris- 
en from  the  manner  In  which  the  record  was 
kept  On  the  trial  of  the  case  the  treasurer 
testified  that  he  examined  the  school  land 
record  In  the  count7  clerk's  office,  and,  with 
the  iKK^  before  him,  became  of  the  oplnloa 
that  nothing  would  be  due  tot  about  two 
months.  In  any  event  the  plaintiff  was  de- 
ceived by  the  misinfonnation  given  him  by 
the  agent  of  the  state  to  receive  his  mmey. 

For  public  reasons,  the  state  itself  could 
not  be  prejudiced  or  estopped  to  assert  title 
because  of  the  neglect  or  fault  of  its  officer. 
It  could,  however,  upon  satisfactloa  of  its 
Just  and  equitable  demands,  waive  the  for- 
feiture even  If  it  had  been  occasioned  by  the 
fault  of  the  plaintiff,  and  a  fortiori  it  could 
waive  the  forfeiture  when  not  to  do  bo  would 
be  to  take  advantage  of  a  constructive  fraud 
resulting  from  the  act  of  its  agent  When 
the  state  chooses  to  waive  a  forfeiture,  even 
although  it  be  one  arising  Ipso  facto  upon 
failure  to  pay  In  time,  third  persons  cannot 
complain.  Baker  v.  Newland.  25  Kan.  ^; 
Mayse  v.  Belt,  84  Kan.  211,  114  Pac  232. 

In  the  cases  Just  dted  the  claims  of  third 
persons  had  not  attached  when  the  waiver 


•Tat  other  cmm  hm  sunt  tople  ud  Mctloo  NITHBBR  la  Dec.  IHc.  *  Am.  DIs.  Key-Ke.  BwlM  *  Rep'r  ladam 

Digitized  by  Google 


Kan.) 


UolUEAN  r.  McLBAN 


847 


occurred.  In  tlUa  case  the  defendant  did  not 
by  hia  settlement  acquire  a  rested  right  to 
tbe  land  as  against  the  state.  It  could  stlU 
dispose  of  the  land  to  another  without  In- 
jury In  law  to  him,  and  It  stlU  had  power  to 
do  the  conscionable  tfatng  by  Uie  plaintiff. 

Under  die  clrcunMtances  of  this  case,  It  la 
held  that  the  state  could  and  did  waiv^  as 
against  tbe  defendant,  the  forfeiture  of  the 
plalntUTs  certificate  of  purchase  by  the  subse- 
q.ueat  uxeptanoe  of  his  money  accordhig  to 
the  honest  understanding  of  the  treasurer, 
and  of  the  plaintiff,  who  relied  on  the  treas- 
urer's advice,  aa  to  when  the  payment  was 
doe. 

The  general  finding  for  the  plaintiff  re- 
quires that  the  evidence  be  Interpreted  favor- 
ably to  him.  Some  minor  questions  are  pre- 
sented for  condderatlon ;  but  the  foregoing 
disposes  of  the  merits  of  the  controvert. 

The  Judgment  of  the  district  court  la  af- 
firmed.  All  the  Justices  concurring. 


MeLBAM  et  al.  v.  McLEAN  et  aL 
{No.  18,774.) 
(Sapreme  Coort  of  Kansas.    May  d,  1914) 

(Syllalut  Iv  the  Court.) 

1.  DESCEITI  AKD  DI8TBXBDTI0N  (J  4*)— WHAT 

Law  60VEBNS. 

Upon  the  death  of  the  owner,  the  descent 
of  his  real  property,  situated  in  this  state,  is 
governed  solely  by  chapter  33  (sectiona  2835- 
2967)  General  Statutes  of  1909. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Dfatribution,  Cent  Dig.  1  18;  Dee.  Dig.  f  4.*] 

2.  BaSTABDS   (8   18*)— RMOOHITIOH  — QUKS- 

noif  or  Fact. 

Whether  an  illegitimate  son  has  been  so 
recognized  aa  Boch  by  bis  father  as  to  consti- 
tnte  a  general  and  notorious  recognition  of  that 
relation  la  a  guestioD  of  faiit. 

[Ed.  Note.— For  other  cases,  eee  Bastards, 
Cent  Dig.  H  16,  17;  Dec.  Dig.  |  1&«] 

Appeal  from  District  Court,  Cowley 
County. 

BJeetment  by  Walter  W.  McLean  and  oth- 
ers against  T.  J.  McLean  and  others.  From 
Judgment  for  plalntlffii,  deftfidants  aiq»eaL 
Affirmed. 

Hackney  &  Lafferty  and  Jackson  &  Noble, 
all  of  Wlnfleld,  for  appellants.  Buckman  & 
Blosa,  of  Wlnfleld,  and  A.  F.  Sims,  of  How- 
ard, for  appellees. 

SMITH,  J.  The  following  are  the  facts, 
so  far  as  not  controverted,  of  this  case :  The 
action  is  ejectment  for  tbe  recovery  of  about 
foQT  hundred  acres  of  land  lying  In  Cowley 
and  Elk  counties  owned  by  one  Hardin  Mc- 
Lean at  the  time  of  his  death  Id  1910.  The 
api>ellees,  plaintiffs,  are  an  alleged  bastard 
son  of  Hardin  McLean,  and  those  to  whom 
tbla  alleged  son  has  conveyed  undivided  In- 
terests by  deed  since  tbe  death  of  the  In- 
testate; and  the  ap[>eIlaDt8,  defendants,  are 
those  collateral  relatives  of  McLean  to  whom 


the  land  would  descend  under  our  statute 
of  descents  If  the  alleged  bastard  son  Is  not 
qualified  to  Inherit  The  only  Issue  In  the 
case  is  that  of  the  qualification  of  the  alleg- 
ed Illegitimate  to  Inherit  by  reason  of  rec- 
ognition of  him  as  a  son  by  the  putative 
£ath«r  othervrise  than  in  writing.  The  peti- 
tion, after  stating  the  names  and  addresses 
of  the  plaintiffs.  Is  the  usual  peUtlon  In 
ejectment  The  case  was  tried  to  a  Jury, 
and  a  genml  verdict  returned  fOr  the  ap- 
pellees, {dalntltTs,  and  Judgment  followed  in 
accordance  with  the  verdict  in  their  favor. 
The  appellee,  Walter  W.  McLean,  was  bom 
In  Eentu^y  In  1877  and  runalned  in  that 
state  for  about  lit  months  thereafter,  as  did 
lOso  his  mothec  and  the  decedent  his  puta- 
tive father.  When  the  boy  was  about  18 
montlis  old  he  was  removed  with  his  mother 
and  her  family  to  Tennessee,  where  they  re- 
mained 6  or  8  years  and  then  removed  to 
Arkansas,  where  they  resided  until  tbe 
mother's  death,  and  where  the  son  resided 
until  after  the  death  of  decedent  Shortly 
after  the  removal  of  that  family  to  Tennes- 
see, the  decedeut  moved  to  Kansas,  where 
he  r^ained  about  10  years;  he  then  return- 
ed to  Kentucky  for  about  10  years,  when  be 
came  to  Kansas  and  resided  here  until  about 
2  years  b^ore  his  death,  when  he  removed 
to  Oklahoma,  where  he  remained  until  a 
short  time  before  his  death,  which  occurred 
at  Wlnfleld,  Kan.  Walter  W.  McLean  never 
heard  of  or  from  decedent  until  after  the 
latter's  death  in  December,  1910.  The  appel- 
lants, for  the  first  d^ense  to  the  petition  ad- 
mitted the  death  of  Hardin  McLean  In  De- 
cember. 1910.  and  alleged  that  at.  tbe  tlm& 
of  his  death  he  was  a  resident  In  good  faith 
of  the  county  of  Osage,  in  tbe  state  of  Ok- 
lahoma, and  farther  that  at  his  death  they 
were  his  sole  heirs  at  law;  that  they  In- 
herited as  such  belrs  all  his  property,  and 
were  the  owners  and  In  possession  of  the 
real  property  in  controversy,  and  further  de- 
nied all  the  allegations  of  the  petition.  In 
the  second  defense  they  alleged  that  the  de- 
cedent was  never  married,  and  admitted  his 
residence  In  Kentucky,  and  rwoval  to  Kan- 
sas as  alleged  In  the  petition.  They  further 
alleged  that  at  the  death  of  Hardin  McLean 
one  E.  R.  McLean,  a  resident  of  Osage  coun- 
ty, OkL,  was  by  the  county  court  of  Osage- 
county,  Okl.,  which  court  had  sole  Jurisdic- 
tion hi  the  premises,  duly  appointed  admin- 
istrator of  the  decedent's  estate;  that  be  at 
once  duly  qualified  as  such  administrator, 
and  took  possession  of  all  property  belonging 
to  tbe  estate  found  In  Oklahoma.  They  also 
pleaded  the  laws  of  Oklahoma,  in  force  in 
that  state,  by  which  it  Is  provided  that: 
"Every  illegitimate  la  heir  of  the  person  who 
in  writing,  signed  in  the  presence  of  a  com- 
petent witness,  acknowledges  himself  to  be 
tbe  father  of  such  child."  Bev.  Laws  1910, 
f  8420.    They  further  pleaded  tbe  laws  of 
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the  state  of  Eentncky,  In  force  In  1877  and 
ever  since,  on  the  question  of  the  Inheritance 
of  illegltiinBte  children  from  the  father.  In 
a  third  defmse  th^  allege  that  tiie  plaln- 
.  tiff,  Walter  W.  Md^ean  (whom  they  desig- 
nate as  \miford),  is  not  the  twstard  child 
of  the  decedent,  and  that  hla  ooplalntlllh  ob- 
tained whatever  Interest  tber  now  claim  in 
the  real  estate  in  controversy  by  reason  of 
advancements  made  to  Um  by  them  In  their 
Joint  efforts  to  pen)etrato  a  frand  upon 
these  defendants,  and  that  all  took  their  re- 
flective interests  therein  with  full  knowl- 
edge of  snch  ^udulrait  claim.  And,  fax^ 
ther,  they  alleged  that  they  are  the  owners 
of  the  legal  and  equitable  title  and  in  posses- 
sion ot  the  land  described  in  plalntUTs  pe- 
tition and  that  plalnUffs  have  no  Interest 
therein.  The  case  was  tried  to  a  Jury  in  the 
district  court  of  Gowl^  county  in  Deeonber, 
1912,  verdict  and  Jn^pnent  were  for  appel- 
lees, and  a  motion  for  new  trial  was  over* 
ruled. 

The  appellants  made  numerous  assign- 
ments of  error,  but  in  the  argument  in  thdr 
brief  tbey  say  that  the  case  should  be  re* 
versed  upon  the  ground  that  the  evld«iee 
falls  to  show  sndi  a  gen»^  and  notorious 
recc^Eultion  as  our  statute  requires  to  enable 
an  illegitimate  to  inherit  from  ttie  father. 
This  is  the  prln<dpal  question  remaining  In 
the  case. 

[1]  The  rights  of  the  parties  depend:  First, 
on  whether  the  laws  of  Kansas  or  of  Ken- 
tucky or  Oklahoma  are  to  be  applied.  It  Is 
believed  to  be  a  universal  rule  that  the  de 
scent  of  real  property  Is  gorerned  by  the 
law  of  the  state  or  nation  within  which  It  Is 
situated.  14  Cyc  21.  In  accordance  nrltb 
the  general  rale  we  hold  that  the  law  of  Kan- 
sas determines  the  descent  of  the  property  In 
dispute,  and  that  It  Is  entirely  immaterial 
what  the  law  of  Kentndtj  or  Oklahoma 
may  be. 

[2]  Sections  295S  and  2956  of  the  General 
Statutes  of  1909,  relating  to  Inheritance  by 
illegitimate  children,  read; 

"Illegitimate  children  Inherit  from  the 
mother,  and  the  mother  from  the  children. 

"They  shall  also  inherit  from  the  father 
whenever  they  have  been  recognized  by  him 
as  his  children;  but  such  recognition  must 
have  been  general  and  notorious,  or  else  in 
writing." 

It  only  remains  to  be  determined  whether 
the  plaintiff,  Walter  W.  McLean,  was  the 
illegitimate  son  of  the  decedent,  Hardin  Mc- 
Lean, and  whether  Hardin  McLean  had  rec- 
ognized such  relationship  in  such  manner 
as  to  be  called  a  general  and  notorious  ac- 
knowledgment thereof.  These  are  questions 
of  fact  for  the  determination  of  the  Jury  un- 
der proper  Instructions  as  to  what  constitutes 
8  general  and  notorious  recognition  of  the 
relation  of  father  and  son  on  the  pnrt  of 
the  father.  Diere  is  no  claim  of  any  rec- 
ognition thereof  in  writing. 


The  law  of  Qie  state  of  Iowa  Is  essential- 
ly like  our  statute  dted.  Section  2466  of 
the  Iowa  Code  of  1878  provides  ttiat  Oleglti' 
mate  chlldroi  "shall  inherit  from  0ie  father 
whenever  the  paternl^  Is  proven  daring  the 
life  of  the  father,  or  fbey  have  been  recoe- 
niaed  by  him  as  his  children,  but  sadi  recog- 
nition must  have  been  general  and  notorious 
or  else  in  writing.'* 

Van  Horn  r.  Van  Horn,  lOT  Iowa,  3t4T,  77 
N.  W.  486.43tLR.A.lS6,and  other  cases 
are  referred  to  1^  appellants  to  show  that 
the  evidence  of  recognition  by  decedent  of 
the  appellee  as  Ms  son  was  not  sufDdent  to 
make  It  general  and  notorious.  The  dream- 
stances  of  each  case  ar^  of  course,  different; 
and  the  gist  of  the  dedsbms  Is  that  the  ex- 
tent  of  recognition  necessary  to  meet  the 
statutory  requirement  depends,  ta  some  meas* 
nre,  upon  the  dnmmstances.  Where  fre- 
quent opportunities  tor  such  recognition  are 
presented  for  a  long  period,  more  la  requir- 
ed than  where  sndi  opportanltiea  are  less  in 
number  or  in  a  more  limited  time. 

The  flrst  assignment  at  error  urged  Ij  the 
appellants  Is  that  eonnsel  were  permitted  to 
say  to  tlie  Jury  In  the  opening  stttement 
that  the  deceased  had  been  prosecuted  tor 
bastardy  by  the  moQier  of  the  child,  and  ad- 
Judged  to  provide  for  its  support;  and  that 
he  did  not  testify  on  the  triaL  The  open- 
hig  statement  at  the  beginning  of  a  trial  Is 
designed  to  give  the  court  and  Jury  a  gen- 
eral Idea  of  the  case,  and  what  the  party 
exiiects  to  prove.  However  much  the  party 
may  fall  short  of  what  he  says  he  expects  to 
prove  cannot  be  determined  by  the  court  at 
the  time,  and  only  good  faith  should  be  re- 
quired on  the  part  of  the  attorney.  No 
evidence  of  prosecution  for  bastardy  was 
formally  produced  by  a  i»roductlon  of  a  rec- 
ord thereof,  but  witnesses  on  the  part  of 
appellees  and  appellants  referred  to  Inci- 
dents at  abont  the  time  of  the  bastardy  pro- 
ceeding, and  there  was  evidence  of  the  de- 
cedent paying  money  to  the  mother  and  of 
his  complaining  of  the  drain  upon  his  re- 
sources In  supporting  the  mother  or  child. 
There  was  sufficient  to  show  that  appellees 
had  some  ground  for  the  statement  We 
think  the  court  did  not  err  In  not  wlthdrav- 
Ing  It  from  the  Jury. 

Much  of  the  appellant's  brief  is  taken  ap 
In  discussing  the  evidence  of  the  nmnerons 
witnesses,  and  apparently  balancing  the  evi- 
dence of  witnesses  who  testlfled  to  acts  and 
declarations  of  the  decedent  which  admitted 
or  recognized  his  parentage  of  Walter  W.  He- 
Lean  with  the  statements  of  other  acgoalnt- 
ancea  who  had  heard  nothing  in  that  re- 
spect, especially  the  evidence  of  close  ac- 
quaintances after  the  decedent  came  to  Kan- 
sas. The  preponderance  of  the  evidence  and 
what  it  proves,  If  conflicting,  are  for  the 
jury  and  the  trial  court  It  is  only  for  ns 
to  determine  whether  there  was  snfBdoit 
evidence  to  sustain  their  verdict  and  to  Jns- 
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tUjr  tlM  wproval  thereof  br  tbe  court.  It 
waa  claimed  br  the  appellees,  and  we  believe 
conectly,  tjiat  tbere  were  16  witnesses  who 
teotifled  to  acts  and  declarattons  of  the  de- 
cedemt  Indlcatlns  hte  patenilty  of  the  diUd, 
while  the  appellants  claim  that  7  witnesses, 
Intimate  ttiaulB  of  the  decedent,  never  heaid 
him  mention  the  child  In  any  way,  nor  did 
they  know  of  any  ramor  or  ondetfitandlng 
In  the  nelglU)orhood  that  tlie  decedent  had 
made  mcb  lecognlthm.  The  latter  evidence 
tends  In  no  way  to  dl9rove  the  ftmnar,  vn- 
lesB  each  refers  to  the  same  time,  whldb  does 
not  appear. 

It  Is  especially  oifed  tiiat  the  court  erred 
in  permitting  several  witnesses  to  testify  that 
there  was  a  general  ramor  and  nnderstand- 
ing  In  the  Kentucky  neighborhood,  among 
the  nel^bors  and  friends  of  the  decedoit, 
that  be  was  tlw  father  of  the  child;  also 
In  permitting  the  witnesses  for  the  defense 
to  be  asked,  over  appellant's  objectlou.  If 
■neh  nuuor  and  understanding  did  not  «c- 
tst  In  the  n^g^boiiiood.  It  Is  arged  that 
this  Is  hearsay,  but  the  fact,  if  It  Is  a  fact, 
that  a  ramor  of  ttds  charactwr  inevaUed  in 
the  nelgbbodiood  at  about  the  time  the  birth 
occurred  Is  some  evidence  that  the  decedent 
knew  thereof.  As  said  In  the  Iowa  cases 
cited,  the  existence  of  such  a  rumor  Is  a 
matter  for  consideration  by  the  jury,  and, 
en>eclally  if  it  is  a  general  ramw  and  on- 
derstanding,  It  Is  natural  that  tba  person,  if 
falsely  implicated  therein,  would  take  some 
pains  to  deny  It  or  disprove  it.  Instead  of 
denying  the  ramor  the  evidence  shows  that 
at  the  time  fbe  moOier  and  child  were  about 
to  be  removed  from  the  neighborhood  in 
Kentu^y  to  Tomeasee,  the  decedent  went  to 
the  gateway  to  the  house  where  they  were, 
and  asserted  tiiat  the  ddld  waa  as  mudi  his 
as  hers,  refexrlng  to  the  mother,  and  waa 
about  to  ft>rce  his  way  into  the  house  to  see 
the  child  or  to  prevent  its  being  taken  away; 
that  he  went  there  armed  with  a  gun,  and 
manifested  an  Intention  to  carry  out  his  pur- 
pose by  fbrce  if  necessary,  but  was  dissuaded 
and  induced  to  go  away  by  a  statement  that 
a  relative  of  the  mother  was  in  the  house 
with  a  gun,  and  there  would  be  trouble  If  he 
persisted  In  going  Into  the  house.  At  this 
time  the  evidence  !>hows  there  was  quite  a 
large  gathering  of  people,  neighbors,  and 
friends  of  the  mother.  It  la  said  that  the 
decedent  talked  with  but  two  or  three  per- 
sons, but  there  is  no  evidence  as  to  how  many 
persons  may  have  heard  what  he  said,  and 
naturally  the  people  there  would  be  informed 
of  what  he  said  and  what  transpired.  He 
apparently  made  no  elFort  at  concealment  of 
his  purpose.  This  with  the  other  evidence, 
we  think,  Is  snfflclent  to  Justify  the  flndiDg 
of  the  Jury  that  there  was  on  his  part  a  gen- 
eral and  notorious  recognition  that  the  child 
waa  his  own.  The  trial  took  place  over  30 
yean  after  this  even^  and  the  lapse  of  time 


might  be  considered  In  excusing  either  party 
from  producing  all  of  the  evidence  which 
may  have  at  one  time  existed. 

There  Is  some  criticism  In  appellant's  brief 
of  the  Instructions  given  by  the  court  to  the 
Jury.  The  appellants  requested  the  court  to 
give  a  number  of  instractlons  to  the  Jury, 
which  roQuest  waa  refused,  but  the  substance 
of  most,  of  them  was  embodied  in  the  In- 
stroetlons  given.  We  have  examined  all 
these  objections  and  requests  and  think  the 
Jury  was  fully  and  fairly  instructed  by  the 
court,  and  find  no  material  error  therein,  nor 
In  any  of  the  trial  errors  assigned. 

The  Jndgm^t  is  affirmed.  AU  the  Justices 
concurring. 


BOARD  OF  COM'RS  OF  SHAWNEE  COUN- 
TY V.  THOMAS.   (Mo.  18,990.) 
(Supreme  Court  of  Kansas.   May  9,  1914.) 

CfiyllabM      the  Court,) 

1.  Olxsks  of-  Gouna  (i  86*)— OoimNBATXOH 
— Fbes— AcoounriNo. 

Under  the  general  statute  relating  to  feea 
and  salaries,  the  clerk  of  the  district  court  of 
Shawnee  county  wan  entitled  to  a  salary  of 
$8,000  per  year  out  of  the  fees  of  his  office  and 
one-half  of  the  excess  of  such  fees  above  the  sal- 
ary. Geo.  St  1909,  t  8663.  By  chapter  213  of 
the  Laws  of  1901  the  detk  was  aatfaorized  to  pay 
the  ealarisB  of  necesaai?  deputies  and  assistantB 
oat  of  the  fees  of  Us  office  not  exceeding  92,000 
In  any  year,  all  the  balance  ot  the  excess  f^  re- 
mainuig  thereafter  to  be  paid  over  to  tiie  county 
treasorer.  Tbt  general  statute,  except  as  modi- 
fied by  the  act  of  1001,  was  In  force  dnruig  the 
official  service  of  the  defendant  Construing  the 
provisions  of  these  statutes  together  and  in  con- 
nection with  the  title  of  the  act  of  1901,  it  Is 
held  that  the  clerk's  salary  of  f3,000,  together 
with  the  salaries  of  deputies  and  asalstaats  not 
exceeding  ^2,000  in  any  year,  should  be  deducted 
from  the  whole  amount  of  the  fees.  One-half  of 
the  remainder  may  be  retained  by  the  clerk  and 
one-half  should  be  paid  by  him  to  the  county 
treasurer.  By  the  general  law  the  excess  fees 
above  the  salary  were  divided  between  the  clerk 
and  the  county.  The  special  act  does  not  pre- 
vent this  division,  but  allows  the  deduction  of 
the  expense  «f  office  help  in  addition  to  the  sal- 
ary before  the  division  is  made. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  {  62 ;  Dec.  Dig.  S  35.*] 

2.  cx.ebk8  of  gouetb  ({  29*)— coupsnsation 
—Fees— Special  Expenses. 

The  expense  of  an  audit  of  the  books  and 
accounts  of  the  clerk  for  bis  benefit  by  account- 
ants employed  by  him  should  not  be  included  in 
the  allowance  provided  by  the  act  of  1901  ttir 
sal&riea  of  deputies  and  assistants. 

[Ed.  Note.— For  other  caseik  see  Clerks  of 
Oimrts,  Cent  Dig.  S  39;  Dec  Dig.  1  20.*] 

S.  CUBK8  or  COUBTB  ^  80*)— Febs  WaoNO- 
FuiXT  BrrAinxn— Right  of  Cotjktt  to  Ir- 

mUEST. 

The  county  Is  entitled  to  interest  upon  bal- 
ances of  fees  due  from  the  clerk, 

[Ed.  Mote.— For  other  ease&  see  Clerks  of 
Courts,  Gent  Dig.  |  62;  DeeTDlg.  1 8S.*] 

4.  SUBlOSSIOIt  or  CORTBOVXBST  (|  18*)— Ax- 

Biourrr  in  Aokked  Statement— Bvidkitob. 
An  ambiguity  appearing  in  the  agreed  state- 
ment of  facts  oonowning  a  specified  item,  it  is 
directed  that  the  Item  shall  be  determined  by  the 
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diltrict  court  opon  evidence,  or  adminions  of  the 
partiM. 

[Bd.  Notai— For  otber  cmm,  wc  BabminloD  of 
Controvwvi  Ouit.  Dig.  f  20;  X>ec.  Difr  i  !&•} 

Appeal  from   District   Gontt,  Bhawnee 

County. 

Action  by  the  Board  of  County  CoduuIb- 
sloners  of  the  County  of  Shawnee  against  B. 
Lb  Thomas.  From  Judgment  for  plaintiff, 
daCendant  appeala.  Modified. 

J.  J.  Schenck,  A.  M.  Barrey.  and  J.  B.  Ad- 
dlngton,  all  of  Topeka,  for  appellant  W.  B. 
Atchison  and  B.  B.  Simon,  both  of  Top^a, 
for  appellee. 

BENSON.  J.  The  defendant  was  clei^  of 
the  district  court  of  Shawnee  county  from 
January  14. 1907,  to  March  12, 1912,  and  this 
is  an  action  to  recover  balances  of  the  ex- 
cess fees  of  that  office  alleged  to  be  due  to 
the  county.  The  question  to  be  determined 
is  the  disposition  of  the  clerk's  fees  remain- 
ing after  payment  of  bis  salary-  of  $8,000  per 
year.  The  material  facts  necessary  to  be 
considered  In  deciding  the  principal  question 
In  this  case,  contained  In  the  agreed  state- 
ment, are:  "(1)  The  sum  of  9671.50  hereto- 
fore paid  out  by  defendant  as  clerk  hire  out 
of  clerk's  fees  was  moneys  paid  to  L.  O.  Beal 
and  W.  B.  Faulkner,  accountants,  for  the 
purpose  of  making  a  complete  audit  of  the 
books  and  accounts  in  the  clerk's  office  for 
the  benefit  of  Mr.  Thomas,  as  clerk.  (2)  The 
clerk's  fees  collected  by  defendant  over  and 
above  the  sum  of  $3,000  per  year,  during  the 
defendant's  incumbency  of  the  office,  and 
over  and  above  clerk  hire  paid  by  him,  ex- 
cepting the  said  sum  of  $671.60  referred  to 
In  paragraph  numbered  1  of  this  statement, 
are  $13,704.89."  Incidental  questions  arise 
reflecting  the  allowance  of  interest  and  the 
Item  of  $67X90.  The  district  court  deducted 
that  amount  from  the  $13,794.80  Item,  and 
gave  judgment  for  the  remainder,  $13423.39, 
together  with  $1,438.76  Interest,-  amounting 
to  $14,572.15. 

[1]  The  general  statute  fixing  fees  and  sal- 
aries (Gen.  Stat  1909,  {  3663)  provides  that 
the  clerk  of  the  district  court  in  counties 
having  a  population  of  over  45,000  shall  re- 
ceive a  salary  of  $3,000  per  year  out  of  tsM 
collected,  and  that  one-half  of  the  excess 
over  that  sum  shall  be  paid  to  the  county 
treasurer.  Ttils  statute  was  In  force  in 
Shawnee  county  during  the  defendant's  offi- 
cial service  except  as  modified  by  the  follow- 
ing act:  "An  act  authorizing  the  riierlfP  and 
the  derk  of  the  district  court  of  Shawnee 
county  to  pay  certain  expenses  of  their  offices 
out  of  certain  fees  earned  and  collected  by 
said  officers.  Be  it  enacted  by  the  Legisla- 
ture of  the  State  of  Kansas:  Section  1.  That 
the  sherlft  and  the  clerk  of  the  district  court 
of  Shawnee  county  are  hereby  authorized  to 
apply  to  the  payment  of  the  salaries  of  their 
necessary  deputies  and  assistants  the  excess 


fees,  if  any  then  be,  earned  and  oolleeted  by 
said  officers,  not  exceeding  for  said  aberlirs 
office  the  sum  of  three  thousand  dollars  in 
any  one  year,  and  for  said  <derk'B  ofHoe  not 
exceeding  the  sum  oC  two  thousand  dollars 
in  any  one  year;  provided,  that  all  the  bal- 
ance of  such  excess  fees  remaintog  tbaeafter 
shall  be  paid  over  by  said  ofilcera  to  the 
county  treasurer  and  become  a  part  of  tl» 
general  revenue  fund  of  said  county."  laws 
1901,  c.  213, 1  1.  The  provisions  of  t2ie  gen- 
eral statute  will  be  referred  to  as  tbe  "gen- 
eral law/*  and  tbe  act  of  1901  aa  the  **«e- 
dal  act" 

It  Is  argued  for  tti*  sdalutiff  that  tbe  qie* 
cial  act  requires  the  derk  to  pay  to  the 
county  treasurer  all  tbe  f^  remaining  in 
his  bands  after  paying  his  salary  of  $8,000, 
and  tbe  salaries  of  deputtes  and  asalatanta 
not  exceeding  $2,000  per  year.  ^le  district 
court  adopted  this  construction.  The  defend- 
ant contends  tiiat  tbe  only  diange  made  by 
the  special  act  is  to  allow  him  to  retain  the 
salaries  of  tbe  deputies  and  assistants  out  <d 
the  one-half  otherwise  due  to  the  county  un- 
der tbe  general  law,  leaving  one-half  Intact 
to  the  clerk.  An  ai^ument  advanced  In  his 
behalf  is  that,  If  tbe  special  act  la  ctmstmed 
as  tbe  plalntUf  Insisti^  it  takes  away  a  part 
of  bis  compensation  fixed  by  tbe  general  law, 
a  subject  not  within  the  title;  that  the  gen- 
eral law  already  gave  him  tbe  rl^t  to  de- 
duct these  expenses  from  tbe  whole  amount 
collected,  ■  provided  the  county  received  one- 
half  of  that  amount,  and  therefore  upon  the 
plaltttifC's  theory  the  only  change  effected  by 
the  special  act  would  be  to  require  the  pay- 
ment of  all  of  tbe  remainder  into  the  ominty 
treasury— a  matter  not  saggeatad  by  the 
tltie. 

Without  discussing  the  proposed  oonstroo- 
tlons.  it  is  sufficient  to  say  that  the  court 
adopts  neither.  Consldeiing  the  general 
law,  together  wlUi  the  title  and  provialons  of 
the  special  act  it  is  concluded  that  the  clerk's 
salary  of  $3,000,  together  with  the  salaries 
of  deputies  and  assistants  not  exceeding  $2,- 
000  in  any  year,  should  be  deducted  from  the 
whole  amount  of  the  fees.  One^ialf  of  tb« 
remainder  may  be  retained  by  the  clerk  and 
one-half  should  be  paid  by  him  to  the  comi- 
ty treasurer.  By  tbe  general  law  the  excess 
fees  above  tbe  salary  were  divided  between 
the  clerk  and  tbe  county.  The  spedal  act, 
as  we  construe  It,  does  not  prevent  this  di- 
vision, but  allows  the  deduction  of  tbe  ex- 
pense of  office  help  in  addition  to  the  salaij 
before  the  division  is  made.  So  understand- 
ing tbe  provisions  of  the  special  act  they  aie 
sufficiently  indicated  by  the  title. 

It  should  be  observed  that  before  the  pas- 
sage of  the  special  act  the  clerk  was  not  re- 
imbursed for  tbe  salaries  of  deputies  and  a*- 
slstants.  Tbe  expense  was  bis.  That  act  au- 
thorized the  payment  of  this  expense  ont  of 
the  whole  amount  of  the  fees  just  as  his  owd 
salary  was  paid.  This  Interpretation  lifts 
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tbe  burden  of  the  expense  of  provldiiig  office 
belp  from  the  derk  and  j^aces  It  npou  the 
fond  aiirfng.ficni  fees  beftne  dividing  ttat 

fond. 

[S]  Hie  defendant  objectn  to  the  allowance 
of  intraest  on  balances  due  to  the  county. 
Two  grounds  are  stated  for  this  objection, 
tIe,,  that  he  bad  sufficient  money  on  hand  at 
all  times  to  meet  the  daims,  and  that  no  de- 
mand was  made  for  payment  In  his  affida- 
vit, read  on  the  motion  for  a  new  trial,  it 
was  stated  that  he  had  on  hand  and  on  de- 
posit all  moneys  claimed  by  the  conuty. 
Without  considering  whether  the  district 
court  was  bound  in  any  event  to  reop^  the 
case  and  hear  further  evidence  upon  the 
question  of  interest  at  the  time  tbe  affidavit 
was  presented,  it  is  not  perceived  how  the 
fact  that  the  defendant  had  the  mone^  in 
his  pocket  or  In  a  bank  should  affect  bis  lia- 
bility for  Interest  Neither  does  the  tact 
that  the  county  board  did  not  demand  the 
money  excuse  Ms  default.  His  duty  to  pay 
did  not  rest  np<m  the  demand  of  any  other 
<^oer  or  officers;  but  upon  the  mandate  of 
the  statute  to  pay  the  money  to  the  county 
treasurer.  In  the  absoice  of  reports  requir- 
ed by  law,  the  county  was  not  informed  of 
the  balances  doe  from  the  clerk  until  the 
completion  of  its  audit  which  the  agreed 
statement  shows  was  shortly  before  the  ac- 
tion was  commenced.  The  balances  were  due 
for  suQcessive  periods  beginning,  as  the  state- 
ment shows,  in  December,  1907,  and  contlnn- 
Ing  for  each  year  while  he  held  the  office. 
The  assignment  of  error  upon  the  allowance 
of  Interest  cannot  be  sustained. 

[2]  The  item  of  $671.60,  referred  to  in  the 
agreed  statemmt,  was  allowed  to  the  defend- 
ant as  clerk  hire,  and  treated  as  part  of  the 
salaries  of  deputies  and  assistants.  The 
plaintiff  in  a  cross-apx)^  complains  of  this 
allowance,  and  with  good  reason.  It  cannot 
be  supposed  that  the  Legislature  Intended  to 
include  the  expense  of  an  audit  of  his  own 
accounts  made  by  the  cleik  far  his  own  ben- 
efit, under  the  expression  "salaries  of  neces- 
sary deputies  and  assistants."  The  assist- 
ants here  referred  to  are  of  the  same  class, 
such  as  clerks  in  tbe  office. 

[4}  The  plaintiff  also  complains  of  a  de- 
duction in  rendering  Judgment,  of  tbe  same 
$G71.Q0  Item  from  the  amount  of  (18,794.89 
stipulated  as  the  balance  over  and  above  the 
$3,000  salary  and  clerk  hire.  The  plaintiff 
Insists  that,  even  if  the  Item  was  properly 
allowed  as  clerk  hire,  still  It  should  not  have 
been  deducted;  and  if  the  allowance  was  er- 
roneous It  should  have  been  added  to  the 
$13,794.88  to  make  up  the  principal  sum  due 
to  the  county.  An  examination  of  the  stip- 
ulation and  an  additional  agreed  statement 
of  facts,  contained  In  the  abstract,  leaves  a 
doubt  concerning  tbe  disposition  made  of 
this  Item  In  arriving  at  the  amount  of  $13,- 
794-89.  The  language  of  the  second  para- 
graph of  section  2  of  the  stipulation  is  am- 


biguous in  this  respect.  There  oan  be  no 
doubt  or  uncertainty  ahoi^  the  fact,  howev- 
er.  It  wiU  t»  determined  .by  tbe  district 
oonrt  upon  evidence  to>  b«  taken  or  admis- 
sions of  the  parties. 

The  Judgment  should  be  modified  accord- 
ing to  the  views  expressed  in  this  opinion, 
and  the  cause  is  remanded  for  such  mod  Idea- 
tion. All  the  JoBtlcee  coucuning. 


PATIS  V.  SIM  «t  el.    (No.  18,371.) 
(Summe  Oeurt  of  Kansas.  May  9,  ^14J 

fSyllaluM  by  the  Court.) 
Niw  Tbxal   ({  100*)— Nkwlt  Discovebid 
Evidence. 

In  BQ  action  for  damages  from  a  flood,  al- 
leced  to  have  been  caosed  by  the  breaking  of  a 
dam,  witnesses  for  the  defendants  testified  that 
they  saw  the  dam  still  standing  after  the  time 
when  the  injury  was  done.  The  plaintiff  pro- 
duced DO  direct  evid»u»  to  the  contrary,  but 
asked  a  new  trial  on  the  gunind  that  he  had 
sabBeqaeatiy  discovered  eyewitnesses  who  could 
contradict  this  testimony.  BeW,  that  the  new 
evidence  was  not  cumulative,  and  was  of  such 
impoctance  that  its  effect  should  be  passed  m- 
on  by  a  Jnnr,  and  that  the  diUgance  shown  by 
the  plaintiff  was  sufBdeut  to  entitie  him  to  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  ||  183,  201-20A.  206,  2f»;  Dec.  Dig. 
i  100.*3 

Maaon,  X,  dissaiting. 

Appeal  from  District  Court,  Sedgwick 

County. 

Action  by  O.  O.  Davla  against  Ooler  U 
Sim  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Bereised.  and  uaw 

trial  ordered. 

Stanley,  Stanley  *  Hegler,  of  Wichita,  for 
appellant.  Kos.  &  V.  Harris,  H.  C.  Sluss,  and 
Dale,  Amldon  &  Madalene,  all  of  Wichita,  for 
appellees. 

MASON,  J.  C.  O.  Davis  sued  Ooler  U  Sim 
and  others  for  Injuries  to  his  property, 
caused  by  a  flood  which  he  alleged  to  have 
been  occasioned  by  the  giving  way  of  a  dam 
maintained  by  them,  due  to  negligence  in  its 
construction.  A  verdict  was  rendered  for 
the  defendants,  the  special  findings  showing 
that  the  Jury  were  of  the  opinion  that  the 
flood  that  caused  the  Injury  was  not  the  re- 
sult of  the  going  out  of  tbe  dam.  Judgment 
was  rendered  In  accordance  with  the  verdict, 
and  the  plaintiff  appeals. 

A  reversal  is  asked  principally  because  of 
the  overruling  of  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
Tbe  answer,  In  addition  to  a  general  denial, 
contained  allegations  that,  If  the  plaintiff's 
premises  were  flooded,  and  if  the  dam  went 
out,  tbe  cause  thereof  was  a  rain  of  such  ex- 
traordinary volume  that  It  could  not  rea- 
sonably have  been  anticipated.  There  was 
evidence  for  and  against  the  proposition  that 
the  volume  of  the  zalnffiU  was  uoprecedent' 
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ed.  There  waa  also  evidence  on  both  sides 
of  the  qnestton  regarding  tbe  exercise  of 
dne  care  In  the  instruction  of  the  dam,  and 
the  jury  may  have  thou^t  that  tbe  defend- 
ants were  negligent  in  this  regard,  but  that 
tbe  negligence  was  not  tbe  proximate  cause 
of  the  plaintiff's  Injury.  Tbe  plalntUTs  prop* 
erty,  where  the  damage  was  done,  was  situ- 
ated four  or  five  miles  below  the  dam.  Tbe 
Jury  obviously  concluded  that  the  loss  was 
not  due  to  the  breaking  of  the  dam,  for 
they  found  specially  that  the  water  waa 
highest  on  the  Davis  land  between  4  and  6 
o'clock  in  tbe  afternoon,  and.  In  effect,  that 
tbe  dam  did  not  go  out  until  some  time  after 
that.  One  of  the  defendants  and  four  other 
witnesses  testified  that  they  were  at  the 
dam  Just  before  dark  (the  date  was  May 
31st),  and  that  it  bad  not  then  gone  out 
The  plaintiff  bad  no  direct  evidence  on  the 
subject,  and  his  newly  discovered  evidence  is 
that  of  three  persons,  wbo  make  a£Bdavlt 
that  they  saw  the  dam  go  out  on  tbe  after- 
noon (of  May  31, 1908)  between  3  o'clock  and 
half  past  4.  This  evidence  cannot  be  regard- 
ed as  cumulative ;  for,  while  It  was  ot  the 
same  character,  and  bore  upon  the  same 
point,  as  that  introduced  by  the  oppodng 
party,  It  was  to  tbe  contrary  effect.  Haugh- 
ton  T.  Bllson,  84  Kan.  129,  113  P&c^  400. 
The  new  evidence  is  so  important  that  Its 
weight  Is  a  matter  that  ought  to  be  determin- 
ed by  the  Jury,  assomlng  that  due  diligence 
was  shown  In  procuring  it  The  testimony 
of  tbe  five  witnesses  for  the  defendants,  as  to 
the  time  the  dam  went  out,  if  accepted  as 
correct,  was  practically  conclusive  against 
the  plaintiff.  He  was  able  to  oppose  It  only 
by  inferences.  Tbe  tbree  newly  found  wit- 
nesses offer  directly  contrary  testimony,  pre- 
senting an  issue  of  veracity.  If  tbe  Jury 
should  find  their  testimony  persuasive,  a 
verdict  for  tbe  defendants  might  still  be  re- 
turned, but  it  would  have  to  be  based  upon 
different  grounds  from  those  on  which  tbe 
first  one  rested. 

Tbe  considerations  upon  which  it  must  be 
decided  whether  the  plaintiff  showed  suffi- 
cient diligence  to  entitle  blm  to  a  new  trial 
on  tbe  ground  of  tbe  discovery  of  this  evi- 
dence are  somewhat  complex.  Tbe  new 
witnesses  are  Frank  O.  Hoff,  bis  wife  and 
daughter.  The  affidavits  in  support  of  tbe 
motion  allege  these  facts:  Hoff  and  bis  wife 
and  their  daughter  were  living  near  tbe  dam 
at  the  time  of  tbe  flood,  as  tenants  of  tSie  de- 
fendants. When  tbe  plaintiff  began  looking 
up  tbe  evidence  in  bis  case,  be  knew  that 
Hoff  lived  near  the  dam.  He  believed  that 
Hoff  might  know  something  as  to  when  tbe 
dam  went  out,  and  made  search  for  him,  find- 
ing him  at  Ooddard,  to  which  place  he  bad 
moved. 

Tbe  plaintiff  asked  him  what  he  knew  as 
to  when  the  dam  went  out  and  matters  con- 
nected therewith.  Hoff  refused  to  tell  him. 
Hie  platntiff  regarded  H<A  aa  hostile  to  bis 


interests,  but  intended  to  subpoena  him.  Sev- 
eral months  before  the  trial  Hoff  removed 
from  the  county,  and  tlie  plaintiff  did  not 
know  until  the  preliminary  statement  of 
counsel  at  the  trial  that  the  defen dints 
claimed  that  tbe  dam  did  not  go  out  until 
after  6  o'clock.  The  trial  began  November 
2d,  and  ended  November  11,  1911.  On  No- 
vember 5tb,  the  plaintiff  learned  that  Hoff 
bad  a  slater  living  at  Viola,  and  waa  told  bj 
her  that  Hoff  was  living  near  Cherryvsle. 
He  was  unable  to  pursue  the  inqnlry  until 
after  the  verdict  had  been  rendered.  Im- 
mediately thereafter  tbe  plaintiff  went  to 
Gherryvale,  but  was  unable  to  find  Hoff  or 
his  residence.  "After  great  difflcotty  and 
diligent  search"  (no  particulars  of  wfaidi 
are  glv«i)  tbe  plaintiff  found  Hoff  in  a  small 
town  six  miles  north  of  Neodesha  (tbe  date 
is  not  stated).  He  then  learned  what  Hoff 
and  tbe  other  two  witnesses  could  testify  to. 

The  defendants  filed  affidavits  tending  to 
show  that  Hoff  and  bis  family  connections 
were  so  well  known  in  Goddard  thtit  an  in- 
quiry there  would  readily  have  disclosed  bis 
residence,  and  that  Hoff  had  given  a  state- 
ment to  the  defendants  shortly  after  tbe 
flood  that  is  inconsistent  with  his  presoit  tes- 
timony. They  also  Introduced  oral  evWeDce 
contradicting  HofTs  affidavit  as  to  what  took 
place  on  the  day  of  the  flood.  Witnesses  for 
the  defendants  also  testified  orally  as  to 
what  had  been  known  concerning  Hoff's  resi- 
dence. 

The  denial  of  the  motion  for  a  new  trial 
means  the  final  defeat  of  the  plaintiff  by  the 
verdict  of  a  Jury  who  heard  no  evidence 
in  his  behalf  uiwn  a  vital  question  in  the 
case.  Tbe  granting  of  tbe  motion  leavee  the 
matter  to  be  heard  by  a  new  Jury  in  tbe  light 
of  all  tbe  evidence  now  procurable  on  both 
sides,  and  subjects  the  defendants  only  to 
the  inconvenience  of  another  trial,  if  their 
view  of  the  facts  is  finally  nidifild.  Hie 
court  reaches  tbe  conclusion  that  safflcient 
diligence  is  shown  to  require  the  gnnttog 
of  the  motion. 

Tbe  Jury  found  that  tbe  storm  of  Hay 
3l8t  was  an  extraordinary  one,  extending  In 
Its  sweep  over  several  townships.  It  Is  sug- 
gested that  this  finding  compels  a  Judgmest 
for  the  defendants,  irrespective  of  when  the 
dam  went  out  The  use  of  tbe  term  "ex- 
traordinary" in  characterizing  tbe  storm  ia 
not  conclusive.  The  test  (as  tbe  court  prop- 
erly instructed)  la  whether  reasonable  dili- 
gence required  It  to  be  anticipated  aal 
guarded  against 

Ck)mplalnt  Is  made  of  an  Instruction  to  tbe 
effect  that,  In  building  the  dam,  tbe  defend- 
ants were  not  bound  to  take  Into  considera- 
tion conditions  farther  down  tbe  stream.  It 
seems  clear  that  no  actual  prejudice  resulted, 
but  the  language  may  have  been  so  brosd  as 
to  be  subject  to  misapprehension.  It  is  bard 
to  see  bow  conditions  below  tbe  dam  could 
affect  the  preaanro  it  would  have  to  wltb- 
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stand,  hat,  if  sndi  conditlonfl  could  arise, 
tb^  should  doalitlese  be  taken  Into  aoconnt 
The  judgment  la  rerersed,  and  a  new  trial 
ordered. 

JOHNSTON,  a  J.,  and  BURCH,  SMITH, 
PORTER,  BBNSON,  and  WEST,  JJ.,  concur. 

MASON,  J.  (dlsaenting).  I  think  Qie  plaln- 
«  tiff  had  notice  of  the  importance  of  HofTs 
testlnumy  when  Hoff  refused  to  tell  him  what 
be  knew  as  to  when  the  dam  went  ont.  I  am 
inclined  to  beUere  that  a  reasonably  diligent 
ixtqiilry  would  hare  revealed  HolFs  where- 
abonts  beftore  the  trlaL  But  at  all  events  I 
think,  under  the  drcnmstanceB,  the  plain- 
tiff should  have  informed  the  court,  before 
the  case  was  submitted  to  the  jury,  of  what 
he  knew  concerning  Hoff,  and  should  hare 
asked  time  to  produce  him,  especially  when, 
on  the  third  day  after  the  trial  was  begun, 
and  tibe  sixth  before  It  was  aided,  he  saw 
and  talked  wiOi  HofTs  sister  ss  to  his  resl- 
dmoe.  In  allowing  the  case  to  go  to  the 
jury  without  ssylng  anything  about  ttils  fea- 
ture of  the  matta,  the  plalntlfl  took  his 
<dianee  of  winning  with  the  evidence  at 
hand. 

I  think  the  trial  court's  dedston  diat  due 
cUl^encft  was  not  diown  should  not  be  dis- 
turbed. 


MANHATTAN  WHOLESALE  GROCBRT 
CO.  V.  WESTCHESTER  FIRE  INS. 
CO.  (Nos. 

(Supreme  Court  vt  Eansss.    Ifsy  9,  1914.) 

(8v1M»u  dy  th«  Court.) 

1.  TnuL  (t  346*)— Okneru.  Vebdiot  in  Con- 

80U0ATSD  ACTI0NB~-SBVSBA.NGB  AS  TO  PaB- 
7ZB8. 

By  atipalatloD  between  the  parties,  four 
separate  actioDB  on  policies  of  insurance  Issued 
by  different  companiea  coTering  the  same  prop- 
erty were  consolidated  and  tned  as  one  case. 
The  Jury  tetoraed  a  verdict  for  the  fall  amount 
of  the  loss,  which  the  court  apportioned  among 
the  several  defendants.  HeJd,  that  the  stipula- 
tion, together  with  the  acquiescence  of  the 
parties  In  the  procedure,  and  their  failure  to  re- 
quest the  court  to  require  separate  Terdicts, 
constituted  a  waiver  of  any  error  that  might  be 
urged  against  the  rendition  of  a  gaaeral  ver- 
dict. 

[Ed.  Notk— For  other  cases,  see  OMal,  Gent. 
Dig.  H  816-820;  Dec  ld34B.'] 

2.  lusuBAircB  J  676*)— Action  on  Polict— 
ArroRNKT's  nss— AixowAifca. 

Attom^t  ISms  in  actions  against  insurance 
companieB  are,  by  statute  (Gen.  St  1909,  S 
4S03),  allowed  as  part  of  the  costs,  and  the 
court  may  hear  evidence  and  allow  the  same 
after  the  return  of  the  verdict 

[Ed.  Note.— -For  other  cases,  see  Insurance, 
Gent  Dig.  H  180S,  1806;  Dec  Dig.  |  676.*] 

Anieal  from  District  Court,  Riley  County. 

Four  actions  consolidated  by  the  Manhat- 
tan Wholesale  Grocery  Company,  one  against 
the  Westchester  Fire  Insurance  Company,  a 
corporation,  one  against  the  Northwestern 
Nati<Hial  Insurance  Company,  a  corporation, 
one  against  the  American  Insurance  Com- 


pany, a  corporation,  and  one  against  the 
FrankUn  Fire  Insurance  Company,  a  cor- 
po  ration.  From  Judgments  for  plaintiff,  de- 
fendants appeal.  Afllrmed. 

Alvln  B.  Springer,  of  Manhattan,  and 
Bruce  Barnett,  of  Kansas  City,  Mo.,  for  appel- 
lants. Jno.  F.  Hessln  and  Jna  a  Hessln, 
both  ot  Manhattan,  and  F.  L.  WUUams,  of 
Clay  Cmter,  for  apj;)elleei 

PORTER,  J.  Separate  actions  were 
brought  on  four  policies  of  insurance  issued 
by  different  Insurance  companies  upon  a 
wholesale  stock  of  groceries.  Each  defend- 
ant relied  upon  the  same  defenses,  and  claim- 
ed that  plaintiff  entered  into  an  agreement 
to  arbitrate  tbe  amount  of  damages,  and  Uiat 
an  award  was  duly  made  which  was  binding. 
It  was  further  alleged  that  the  value  and  ex- 
tent of  the  damage  were  not  as  claimed  by 
the  plaintiff. 

In  its  reply  plaintiff  alleged  that  the  award 
was  not  honestly  and  fairly  made;  that  M. 
A.  Potts,  who  was  selected  as  arbitrator  for 
the  defendants,  was  biased  and  prejudiced  in 
their  favor ;  that  he  was  and  is  known  as  a 
professional  Ineurance  appraiser,  always 
working  for  the  interests  of  the  insurance  com- 
pany, without  regard  to  the  truth  and  facts 
connected  with  tbe  adjustmoit  of  the  loss; 
that  the  umpire  appointed  by  the  two  ap- 
praisers was  wholly  under  tbe  domination 
and  influence  of  Potts  during  the  whole  of 
the  appraisement:  that  these  two  gave  no 
heed  to  tbe  actual  loss  or  damage  of  the  goods, 
and  wholly  Ignored  the  appraiser  choscm  by 
tbe  plaintiff,  and,  without  bis  knowledge  or 
consent,  fraudulently  and  arbitrarily  fixed 
the  value  of  goods  that  were  in  stock  ami 
the  amount  of  damage  sustained,  and  that 
the  ai^raiser  appointed  by  the  plaintiff  re- 
fused to  sign  tbe  rei>ort  on  account  of  tbe 
fraudulent  conduct  and  arbitrary  acts  of  tbe 
other  appraiser  and  tbe  .umpire;  that  tbe 
plnlntlff  offered  to  select  new  appraisers  and 
a  new  umpire  and  have  the  amount  of  loss 
and  damage  reappraised,  but  that  defendants 
refused. 

By  stipulation,  the  four  coses  were  con- 
solidated and  tried  as  one  case.  The  Jury 
returned  a  verdict  for  the  full  amount  of 
the  loss,  which  tJie  court  apportioned  among 
the  several  defendants.  From  the  Judg- 
ments, the  defendants  have  appealed. 

[1]  The  first  complaint  is  that  the  court 
erred  in  falling  to  require  a  separate  verdict 
for  each  of  the  cases,  and  in  dividing  the 
liability  represented  by  the  gross  verdict 
among  the  four  defendant  companies.  It  Is  to 
be  observed  that  the  CMisoUdation  was  not 
made  on  an  order  of  the  court  or  in  pursu- 
ance of  any  statutory  authority,  but  solely 
upon  a  stipulation  signed  by  all  die  parties, 
which  provided  not  only  that  tbe  oases 
should  be  consolidated,  but  that  th^  should 
be  tried  as  one  case.   The  conduct  of  the 
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defenduits  throvflioat  the  trial  sbows  tbat 
thej  BcqniMoed  In  the  Intwpretmtlcni  which 
the  omnt  atve  to  the  stlpnlatlon.  No  ob- 
Jecttwi  seema  to  have  been  made  to  any  of 
tbe  procedure  nntU  the  motion  for  a  nev 
trlaL  No  mUng  was  aaked  during  the  trial, 
except  in  behalf  of  all  the  companies,  nor 
was  there  any  request  by  defendants  tbat 
there  should  be  separate  verdicts  returned. 
In  the  motion  for  a  directed  verdict  there 
mu  a  request  that  It  ehould  be  retamed  In 
the  amonnts  for  which  the  defendants  bad 
offered  to  confess  Judgment,  and  Id  Olb  va- 
rlons  offers  to  confess  Jn^ment  tbe  total 
damages  admitted  by  the  defendants  was 
divided  among  the  respective  companies  in 
exactly  the  same  proportion  that  the  trial 
court  divided  tbe  loss  as  found  by  the  jury. 

The  plain  langnage  of  the  stipulation  tliat 
the  cases  should  be  tried  as  one  case  was  fol- 
lowed by  the  court,  and  we  think  tbe  defend- 
ants' acguiesc^ce  in  the  procedure  was  a 
waiver  of  the  right  to  object,  and  their  fail- 
ure to  request  the  court  to  require  separate 
verdicts  waived  any  error  that  might  be 
urged  against  the  rendition  of  a  general  ver- 
dict 

One  of  the  Instructions  is  complained  of, 
tmt  we  think  that  from  a  fair  reading  of  it 
the  jury  would  not  understand  that  the  ex- 
clusion of  tbe  plaintiff  from  tbe  presence  of 
tbe  appraisers  during  the  appraisement  was 
of  itself  8Ufl3cient  to  overturn  Uie  award.  The 
several  matters  which  the  court  mentions  as 
sufficient  to  sustain  a  finding  that  the  award 
was  not  fairly  and  honestly  made  are  stated 
In  the  conjunctive,  and  not  In  the  disjunctive, 
form.  Besides,  the  plaintiff  had  the  right  to 
be  present  at  proper  times,  and  to  give  as- 
sistance, and  to  offer  evidence  for  the  pur- 
pose of  establishing  tlie  amount  of  the  loss 
and  damage.  Ross  v.  Insurance  Co.,  86  Ken. 
145,  150,  119  Pac.  see,  Ann.  Oas.  1913B,  1046. 
The  instructions,  considered  together  and  in 
connection  with  tJie  evidence,  fairly  present- 
ed the  issues,  and  left  it  for  the  Jury  to 
determine  whether  the  conduct  of  Potts  and 
the  umpire  was  such  as  to  prevent  tbe 
making  of  a  fair  and  honest  appraisement. 
The  complaint  that  improper  evidrace  was 
admitted  is  not  sabstantiai.  O.  W.  Holt,  one 
of  the  members  of  the  firm,  testified  tbat 
the  inventory  of  July  17th,  preceding  the 
fire,  was  made  under  his  direction,  and  that 
he  believed  it  to  be  correct  It  was  some 
evidence  as  a  basis  for  the  purpose  of  de- 
termining the  amount  of  stocb  at  the  time 
of  the  flre,  when  considered  in  connection 
with  evidence  of  the  record  of  sales  made 
subsequent  to  July  17tb. 

We  think  there  was  sufficient  evidence  of 
unfairness  and  partiality  on  tbe  part  of  the 
appraisers  to  authorize  the  court  to  submit 
the  question  to  the  jnry  and  to  sustain  ttie 
verdict. 

[1]  It  is  insisted  tiiat  the  court  erred  in 
a^hnltting  evidence  as  to  the  value  of  the  serv- 


iose  of  attorneys  for  plaintiff  la  the  prosecu- 
tion of  the  ease  after  the  verdict,  and  after 
the  Jury  was  discharged,  and  after  a  motion 
for  a  new  trial  was  passed  npon  and  orer- 
mled.  Hie  contention  is  decided  adversely 
to  the  defendants  in  tbe  case  of  Insurance 
Co.  V.  Coibett.  69  Kan.  864,  77  Paa  108.  The 
cases  relied  upon  Involved  attorney's  fees  in 
actions  against  railroads  for  damages  by  fire. 
These  are  not  in  point  for  the  reason  that, 
under  the  railroad  statute,  attorney's  fees 
are  allowed  as  part  of  the  Judgment  The  at- 
torney's fees  in  insnrance  cases  are  allowed 
as  part  of  the  costs.  See,  also,  Syndicate  Co. 
V.  Insurance  Co.,  85  Kan.  367,  116  Pac.  620. 
In  that  case,  after  an  appeal  had  been  taken, 
and  at  a  subsequent  term  of  court,  the  trial 
court  reconsidered  Its  ruling  respecting  at- 
torney's fees,  and  allowed  and  taxed  them  as 
a  part  of  the  costs  in  the  case,  and  the  allow- 
ance was  sustained. 

We  discover  no  error  in  the  rulings  of  the 
court,  and  the  judgments  will  be  affirmed. 
All  the  Justices  ooncnrrlug. 


BEE-HIVB  MERCANTILE  CO.  v.  IN8UB- 
ANCB  CO.  OF  NORTH  AMERICA  «t  al. 
(Nos.  18,801-1S.809.) 
(Sapreme  Court  of  Kanm.    May  9,  1914.) 

(Syttahiu  »y  ffte  OMirt.) 

TaiAX.  (I  S45*)^TxBnzoT— OoiraouDATxov  OT 
Actions— Qkoss  Judomsnt— Waivsb  or  Ob- 
jections. 

Where  Mveral  actions  against  different  in- 
Burance  oompanies  are  by  stipulation  consolidat- 
ed and  tried  as  one  action,  without  any  demand 
for  separate  findings  as  to  the  value  of  the  dif- 
ferent classes  of  property  insured,  and  a  gross 
verdict  is  retarned,  upon  which  the  court  apiwr- 
tlons  the  judgment  among  tbe  different  defend- 
ants according  to  tbe  amounts  of  their  seps- 
rate  policies,  it  is  too  late  to  object  to  the  jodg- 
ment  on  the  ground  that  a  gross  verdict  was  re- 
turned, and  that  some  of  the  policies  Insured 
property  not  covered  by  other  poUciea. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  §S  816-S20:  Dec.  Dig.  S  845.*] 

Appeal  from  District  Conit,  Riley  Connty. 

Actions  by  the  Bee-Hive  Mercantile  Com- 
pany against  tiie  Insurance  Oompaxiy  of 
North  America  and  others,  against  the  Fire- 
men's Insurance  Company  of  Newark,  against 
tbe  Spring  Garden  Insurance  Company, 
against  the  Delaware  Insurance  Company  of 
Philadelphia,  gainst  the  Germanla  Fire  In- 
surance Company  of  New  Torlc,  and  against 
the  Prussian  National  Insurance  Company. 
The  cases  were  consolidated.  Judgment  for 
plaintiff  In  each  ease,  and  defendanta  appeaL 
Affirmed. 

Alvln  R.  Springer,  of  Manhattan,  and  Bruce 
Bamett,  of  Kansas  City,  Mo.,  for  appellants. 
Jno.  B.  Hessln  and  Jno.  C.  H«ialn,  both  of 
Manhattan,  and  F.  L.  Williams,  of  Obj 
Center,  for  appellee. 

PORTBR,  J.  The  tects  In  these  cases  are 
practically  Identical  with  those  In  the  preced- 
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Ins  cases.  Tbe  same  fire  destroyed  property 
of  tbe  Bee-HWe  Mercantile  Ctompany,  and 
similar  defenses  were  made  to  six  separate 
actions  against  different  Insurance  companiee 
brousbt  by  the  plaintiff  herein.  The  defense 
of  an  award  by  appraisers  was  pleaded,  bot 
abandoned,  at  the  trlaL  The  only  question 
raised  by  these  appellants  which  Is  not  decid- 
ed and  controlled  by  the  decision  In  the  for- 
mer cases  relates  to  the  failure  to  have  sep- 
arate flndlnga  of  the  loss  on  the  different 
classes  of  property  Insured.  A  gross  verdict 
was  returned  by  the  Jury,  and  the  court  ap- 
portioned the  amounts  among  the  different 
defendants  according  to  tbe  amounts  of  their 
policies.  It  seems,  however,  that  one  of  the 
policies  do«i  not  Insure  millinery,  another 
covers  showcases,  but  not  fixtures  generally. 
The  policy  which  does  not  Insure  millinery  Is 
the  only  one  which  covers  music  boxes,  phono- 
graphs, and  records.  Apparently  no  serious 
hardship  results,  for  it  appears  that  the 
company  which  waa  required  to  bear  part  of 
die  loss  on  millinery  la  relieved  of  a  part 
of  its  bur^n  of  the  entire  loaa  on  music 
boxes.  The  four  companicB  against  whom 
loss  vn  the  fixtures  were  assessed  in  the  Judg- 
ments may  have  been  injured  to  some  extent 
by  the  fact  tliat  the  one  company  which  had 
Insurance  on  showcases  alone  escaped  some 
of  Its  liability.  If  a  request  had  been  made, 
tbe  court  would  doubtless  have  required  the 
jury  to  determine  the  loss  on  eacih  class  of 
property  separately;  Imt  no  such  request  or 
demand  waa  mads  by  Uie  defukdants  or  1^ 
either  <tf  tbon. 

The  (Mses  were  not  consolidated  nnder  any 
statutory  provision,  nor  simply  by  order  of 
the  court,  but  because  the  parties  themselveB 
stipQlated  that  tiie  six  cases  sbonld  be  o»n- 
Bolldated  and  tried  aa  one  case.  At  all 
evoits;  It  Is  too  lata  for  the  defendant  now 
to  nlsB  the  objection  after  liavlivE  submitted 
the  cases  upon,  the  stipnlatlm  that  fliey 
should  be  consolidated  and  tried  as  one  ease, 
and  after  failure  to  request  the  court  to  re- 
quire the  Jury  to  ascertain  separately  the 
value  of  the  different  classes  of  property. 
OoabOess,  the  defendants  wfll  have  little  dif- 
ficulty In  adjusting  the  slight  differences  be- 
tweoL  tlianselvee. 

In  view  of  all  the  circumstances,  we  tlilnk 
the  matter  is  not  of  snfileient  consequence  to 
Justus  a  reversal  and  a  new  trlaL 

The  judgments  are  affinned.  All  the 
Justices  concurring. 


ZDBOB  V.  NEIBBASKA  MORTOAGB  CO. 
et  al.    (No.  18,686.) 
(StvrsiBe  Court  of  Eansas.    May  9,  1914.) 

fSvlMiu*  &v  ih^  Court.) 

1.  HosTOAaBB  (1 144*)— Tax  Sazjd— Who  Hat 
Pdbchabe. 

Where  one  takes  a  deed  to  land  which  It 
ineambered  by  a  mortgage  but  does  not  a»- 
mme  or  agree  to  pay  the  mmrtxage,  no  personal 


relation  or  obligation  sobslsU  between  him  and 
the  holder  of  tbe  moftgage,  and  be  owes  no  duty 
to  the  holder  of  the  mortgage  to  pay  the  taxes 
on  the  land  and  may  thereafter  acquire  a  tax 
deed  to  the  land  which  will  exmaniah  the 
rights  of  the  mortgage  holder  therdn  II  tbe  land 
be  not  redeemed  and  no  action  be  brought  by  the 
holder  of  tbe  mortgage  to  set  aside  the  Ux  dead 
within  five  years  from  the  Issuance  tbereof. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  285-288;  Dec  Dig.  S  144.*] 

(AdilHoiuti  Bl/tUbut  by  Editorial  Btaff.) 
2.  CoKsnTtmoHAi.  Law  (8  149*)  —  Xufaib- 
wtm  or  CoifTRAor  OsuQATioiH-HoBTaA- 
GBS—AonoN  TO  Quicr  Tttue. 

Laws  1911,  c.  232.  !  1,  providiog  that 
when  a  mortgage  has  been  in  default  for  more 
than  16  years,  or  the  lien  tbereof  ceases  to  ex- 
IbC,  or  when  an  action  to  enforce  such  mort- 

f:age  is  barred  by  limitatioa^  the  ovner  of  the 
and  may  sue  to  qaiet  his  titl^  does  not  impair 
the  obligation  of  the  mortgage  contract. 

[Ed.  Note.— For  other  cases,  see  Constitiition- 
al  Law.  Cent  Dig.  H  420,  480;  Dca  Dig.  | 
149.*] 

Appeal  from  District  Coui^t,  Cheyenne 
Ooonty. 

Action  by  WUliam  Zuege  against  the  Ne- 
braska Mortgage  Company  and  others. 
From  Judgment  for  plaintiff,  defendants 
Charles  B.  Gibson  and  another  appeaL  Af- 
firmed. 

Dempster  Soott,  of  Atwood,  for  appdlanta. 
E.  B.  E3te,  of  St  I^cands,  and  Fred  Bobert* 
son,  of  Tf^^eka,  for  appellee. 

SMITH,  J.  [11  Appellee  brought  this  ac- 
tion April  12.  1911,  to  qnlet  his  Utle  to  a 
quarter  section  of  land  In  Cheyenne  count?. 
In  his  ortginiU  petition  he  alleged  that  he 
had  been  In  the  opea,  notorious  possession  of 
the  land  for  more  than  15  years  last  past 
In  his  amended  petition  this  allegation  was 
changed  to  11  years  last  past.  He  claimed 
under  a  tax  deed  to  the  land,  issued  Novem* 
ber  19,  190C^  and  also  through  a  succession 
of  conveyances  made  by  Benson  Flymate  and 
wife  by  warranty  deed;  all  being  duly  re- 
corded. The  appellants  claim  a  lien  on  the 
land  by  virtue  of  a  mortgage  thereon  execut- 
ed by  Plymato  and  wife  on  October  1,  1888, 
to  secure  a  promissory  note  for  $500  due  five 
years  after  that  date,  maturing  October  1, 
1893.  The  appellee  owed  no  personal  duty  to 
the  appellants  or  to  the  holder  of  the  mort- 
gage to  pay  the  mortgage  or  to  pay  the  ac- 
cruing taxes.  No  personal  r^atlcm  subsisted 
between  the  parties. 

It  appears  without  controversy  that,  some 
time  prior  to  tbe  Plymates  leavtog  the  state, 
they  conveyed  the  fee  to  tbe  land  to  the  Ne- 
braska Mortgage  Company,  which  corpora- 
tion conveyed  it  to  one  Updik^  who  In  turn 
conv^ed  it  to  appellee  In  June.  1906.  The 
appellants  contended  that,  appellees  having 
obtained  the  legal  title  before  they  acquired 
their  tax  deed,  the  two  titles  merged,  and  It 
should  be  presumed  that  the  appellee  held 
possession  under  the  title  first  acquired,  and 
that  the  mortgage  has  not  been  extinguished 
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by  the  tax  deetf  aM  Htaoald  be  foreclosed.  It 
is  said  In  Band  t.  Ft  8^  W.  ft  W.  By.  Co., 
60  Kan.  114,  31  Pao.  688:  "Merger  la  rery 
laigeity  a,  question  of  Intmtlon,  and  tlie  court 
will  always  presume  against  it  whenever  It 
wlU  operate  to  the  disadvantage  of  a  party.** 
To  the  same  effect  is  Loan  Association  v.  In- 
surance Go,  74  Kan.  27%  86  Faa  142,  In 
whidi  it  la  said:  "Where  a  mortgagee  of 
real  estate  acquires  the  legal  title  to  the 
mortgaged  property,  the  mortgage  will  be- 
come merged  in  Uie  larger  estate,  or  not,  as 
the  mortgagee  may  desire  or  his  interest  re- 
quire." Thei  ttUe  by  oonv^ance  from  the 
former  owner  and  by  the  tax  deed  became 
merged,  or  not,  according  as  appellee  desired 
or  Us  Interest  was  best  subserved ;  the  for- 
mer tlOe  was  subject  to  die  mortgage^  the 
latter  was  not  Hence  there  was  no  mo^er. 

The  appellants*  r^t  to  attadc  the  tax 
deed  was  barred  by  llndtatton  years  before 
this  action  was  brought  The  tax  deed  was 
then  the  pardmonnt  title  and  extinguished  all 
other  tiUes  aa  w^  as  the  lien  at  the  mort- 
sagfc  By  the  provisions  of  section  9483  of 
the  General  Statutes  of  1900,  no  proceeding 
to  defeat  or  avoid  the  sale  could  be  main- 
tained, exc^t  only  where  the  taxes  have 
been  paid  on  the  land  redeemed  as  provided 
by  law,  unless  Uie  action  be  brought  within 
five  years  after  the  reoorfflng  of  the  tax 
deed,  nils  proceedh^  on  the  part  of  the 
appellants  was  Instituted  upon  the  filing  of 
their  answer  and  crosfr-pettthm  much  more 
than  five  years  after  the  tax  deed  was  re- 
corded; in  fact  about  nine  years.  There  Is 
no  contention  that  the  taxes  bad  been  paid 
prior  to  Uie  sale  or  that  the  land  had  been 
redeemed. 

[2]  The  action  to  quiet  title  was  Instituted 
under  the  provisions  of  chapter  232,  Laws  of 
1911,  and  the  appellants  claim  that  the  law 
la  Invalid  A>r  the  reason  that  It  affects  ttie 
obligations  of  a  contract  TbiB  contentloD  has 
been  expressly  negatived  in  the  case  of  Shep- 
aid  V.  Gibson,  88  Kan.  806,  128  Pac.  871,  in 
whldi  it  la  said :  "In  the  enactment  of  chap- 
ter 232  of  the  Laws  of  1911  the  L^slature 
did  not  intend  to  take  from  a  mortgagee  any 
exlstlttg  rights  under  the  mortgage  contract 
nor  to  deprive  him  of  a  remedy  to  ^force 
sodi  rights,  but  its  {Purpose  was  to  give  the 
owner  of  the  land  on  which  there  Is  a  mort- 
gage that  has  long  been  In  default  and  a 
cause  of  action  thereon  is  barred  by  lapse  of 
time  the  right  to  bring  an  action  and  have 
the  present  condition  or  status  of  the  mort- 
gage adjudicated,  and  the  act  Uierefore  does 
not  operate  to  impair  the  obligation  of  the 
mortgage  contract." 

As  said  in  Shepard  v,  Gibson,  supra,  the 
only  purpose  of  chapter  232  of  the  Laws  of 
1011  is  to  enable  owners  of  land,  upon  which 
there  is  a  mortgage  long  in  default  and  the 
cause  of  action  thereon  barred  by  lapse  of 
time,  to  bring  an  action  to  have  the  present 
status  of  the  mortgage  adjudicated. 


nie  vipellants  had  no  ri^ts  in  the  prem- 
ises wfaidt  they  could  enforce  at  law,  and 
the  appellee  had  a  right  to  have  hla  title, 
whatever  it  might  be,  cleared  of  record  by  a 
Judgment  that  the  mort^e  constltated  no 
BubeistiBg  lien  upon  his  land. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


Girtr  OF  ELUS  V.  JACOBS,  Coanty  Treav 

meretsL  (No.  10,201.)  t 
(Supreme  Ooort  of  Eaaaaa.    May  9,  1014.) 

(ByUahm  by  «k«  Court.) 

1.  HlOHWATS  (I  90*)— BOAD  DlBTUOTS— HiT- 
niCZPAL  COBPOBATIOHB. 

All  citiea  of  the  Becond  and  third  claaa  in 
this  state  are  separate  road  districts. 

[Ed.  Note.— For  other  cases,  see  Blghways, 
Cent  Dig.  ti  301,  802;  DeeTbig.  |  00.»I 

2.  UuKxcxpAL  CoarosA-noMs  (|  5S*>— Tows-- 

SHIPS. 

£ver7  city  in  this  state  of  less  .tbaa  2,000 
inhabitants  is  a  [»art  of  the  township  within 
the  boundaries  of  which  It  is  located,  anieas  it 
has  the  prescribed  qnalifications  as  to  popalation 
and  assessed  valuation  of  real  and  personal 
proper^  and  has  elected  to  become  a  s^^arate 
township  is  accordance  with  the  provisions  of 
section  1513,  Gen.  St.  1900. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations.  Cent.  Dig.  ||  141,  143;  Dec  Dig, 
8  S3.*] 

8.  HlOaWATS  ({  130*)— TOWHBHIP  BOAD  TAX 

—Disposition. 

It  is  the  duty  of  each  county  treasurer  to 
pay  to  the  treasurer  of  each  city  of  the  third 
class  within  the  county  of  which  he  is  treasurer 
all  sums  levied  and  collected  upon  the  propertj 
In  such  city  for  town^p  road  tax. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  J  387;  Dec.  Dig.  §  ISO.*] 

Original  mandamus  by  the  City  of  Ellis, 
Kansas,  against  Philip  Jacobs,  as  lYeasnrer 
of  EIUb  County,  Kansas,  and  others.  Writ 
allowed. 

B.  G.  Flood,  of  ElUa,  for  pi^iitiHir,  James 
T.  Nolan,  of  EDls,  for  defendants. 

SBOTH,  X  'SbB  undisputed  facta  In  tbla 
case  are  as  follows:  The  dty  of  Bills  is  a 
city  of  the  third  dass  having  a  population  of 
between  1,000  and  2,000  Inhabitants.  The 
dty  brought  this  action  against  the  defend- 
ant Jacobs  as  county  treasurer  of  Ellis  coun- 
ty to  compel  him  to  pay  over  to  the  treasur- 
er of  the  dty  of  Ellis  the  road  taxes  levied 
against  the  property  in  the  city  for  Oie  year 
1913.  The  amount  of  the  tax  for  road  pur- 
poses was  one  mill  on  the  dollar  on  all  prop- 
erty In  Ellis  township  within  which  township 
the  dty  of  Kills  is  located  and  Including  all 
the  property  within  the  corporate  limits  of 
the  dty  as  well  as  the  property  in  the  town- 
ship outside  of  the  dty.  The  county  clerk  of 
ElllB  county  placed  on  the  tax  rolls  of  tbe 
county  the  tax  so  levied.  The  county  treasiv- 
er  had,  at  the  beginning  of  the  action,  about 
$600  taxes  by  him  collected  on  property  with- 
in tiie  corporate  limits  of  the  city  for  surii 
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township  road  tax  of  mUs  township.  An 
alternatlTe  wilt  <^  mandamoa  was  applied 
for  in  this  court  and  was  allowed.  ,Both  the 
township  treasurer  and  the  townahtp  cl^k 
interrened  as  such  officers  and  also  aa  ex 
officio  members  of  the  board  of  blshway  com- 
missioners of  sails  countT. 

[2J  Section  151S  of  the  General  Statates  of 
1908  provides  that  cities  of  the  third  dass 
shall  be  and  remain  a  part  of  the  co^rate 
limits  of  tlw  mnnldpal  townsh^  In  whldti 
fhey  are  located;  provided,  in  substance, 
that  such  city  shall  become  a  separate  town- 
ship If  It  has  Qie  prescribed  qnaliflcatlonB  as 
to  population  SBd  assessed  valuation  of  real 
and  personal  property  and  flie  qnestion  of 
becoming  a  separate  townsMp  shall  have 
been  submitted  by  the  clt?  cooncll  to  die 
qualified  voters  ot  such  city  at  a  regular  dty 
election  and  two-thirds  of  the  votes  polled 
thereat  shall  have  been  in  favor  thereot 
It  is  conceded  Qiat  such  vote  has  not  been 
taken  in  the  dty  of  Ellis  and  that  such  dty 
remains  a  part  of  the  township. 

[1]  By  section  16  of  chapter  248,  liaws 
of  1011,  it  is  provided:  "That  eadi  incorpo- 
rated dty  of  the  second  and  third  class  shall 
constltnte  a  separate  road  district  •   •  *" 

It  follows,  then,  that  the  dty  of  EIUb  Is  a 
separate  road  district  but  Is  still  a  part  of 
Ellis  township.  Section  84,  a  248,  of  the 
Laws  of  1911,  provides:  "That  for  the  pur- 
pose of  carrying  out  the  provisions  of  this 
act  the  highway  commlssl(mers  shall  recom- 
mend to  the  county  commissioners  of  each 
connty  in  this  state,  on  or  before  the  first 
day  of  August  of  eadi  year,  a  levy  of  not 
more  than  three  mills  on  the  dollar  on  all 
the  property  In  such  township,  and  It  shall 
be  the  duty  of  the  county  clerk  to  place  such 
levy  on  the  tax  rolls  of  said  county;  provid- 
ed, that  at  least  seventy-five  per  cent,  of  all 
moneys  collected  under  the  provisions  of  this 
section  for  road  purposes  from  the  taxable 
property  in  each  township,  shall  be  used  to 
improve  the  rural  route  and  township  roads 
within  such  township.  And  it  sliall  be  the 
duty  of  the  township  trustee,  highway  com- 
missioners and  county  engineer  to  see  that 
this  provision  Is  complied  with  and  that 
this  percentage  of  the  moneys  collected  shall 
be  used,  as  nearly  as  practicable,  upon  such 
roads  in  the  neighborhood  of  the  property 
from  which  the  tax  Is  raised.   ♦   •   • " 

[3]  Secti(m  2173  of  the  General  Statutes 
of  1909  provides:  "That  It  shall  be  the  duty 
of  the  county  treasurer  of  each  county  in 
which  there  are  one  or  more  cities  of  the 
third  class  which  are  under  the  laws  of  this 
state  separate  road  districts  to  pay  to  the 
treasurer  of  such  city  or  cities  all  sums  lev- 
led  and  collected  upon  the  property  in  said 
respective  cities  for  township  road  tax." 

It  thus  appears  that  the  tax  was  logaUy 
levied  and  If,  as  we  believe,  section  2173, 
supra,  is  apidlcable,  the  county  treasurer 
waa  in  duty  bound  to  pay  the  portion  of  the 


township  read  tax  levied  upon  property 
iMttiln  tile  corporate  limits  of  the  dty  to  the- 
dt7  treasurer. 

Tet  the  portion  of  section  84,  c.  248,  ot  1S» 
Laws  of  :^1,  above  quoted,  requires  that  n 
per  cent  of  the  same  fund  shall  be  used  to 
Improve  the  rural  route  and  township  roada 
within  the  township.  Both  provisions,  evi- 
dently, cannot  be  applied.  The  dl7  cannot 
use  Its  fnndf  to  make  imiffovements  ontddfr 
of  its  corporate  llndts,  and,  If  the  improve* 
ments  are  made  by  tiie  township,  no  method 
is  provided  wbldi  it  can  get  the  money 
fMm  the  dt7  treasury  to  pay  for  tiiem.. 

The  dty  cannot  nSe  tiie  entire  fund  for  one 
purpose  and  the  township  officers  76  per  cent 
thereof  for  another  purpose. 

It  is  said  on  the  part  of  the  plaintlfl  that 
section  84,  suiva,  was  Incorporated  in  House 
Bin  No.  1008,  as  originally  Introduced,  and 
that  the  clause  read:  "Provided  tliat  at 
least  seventy-five  per  cent  of  all  moneys  ool- 
lected  from  the  taxable  property  in  each  towiw- 
sMp,  Including  dtles  of  the  third  dass,  shall 
be  used  to  Improve  the  rural  routes  and  town- 
ship roads  within  such  township.'*  Tb&t 
thereafter  the  bill  was  amended  by  Inserting, 
after  the  word  "collected,"  the  words  "under 
the  provisions  of  this  section  for  load  pur- 
poses,"  and  by  striking  out  tbe  words  *in>- 
dudlng  dties  of  the  third  dass."  We  have- 
examined  flie  House  Jonmal  and  find  that 
this  contention  Is  correct  As  in  section  15 
of  the  act  it  was  provided  tiiat  each  dty  of 
the  second  and  third  class  should  constitute 
a  separate  road  district  and  as  under  section 
2173  of  the  General  Statutes  of  1909  It  Is^ 
made  the  duty  of  the  county  treasurer  to- 
pay  to  the  dty  treasurer  moneys  collected  on. 
property  within  the  dty  for  townSblp  road, 
tax,  the  amendment  seems  to  have  been  made 
for  the  purpose  of  harmonizing  the  provi- 
sions of  tbe  sections  by  taking  the  tax  levied, 
upon  property  within  the  city  from  the  TO 
per  cent,  provision.  Section  34  was  not 
however,  amended  to  conform  to  the  purpose' 
here  suggested. 

But  we  are  not  left  to  inference  as  to  the 
application  of  the  money  to  which  the  dty 
is  entitled  by  the  provisions  of  section  2173. 
of  the  General  Statutes  of  1909.  Section  32 
of  chapter  248,  Laws  of  1911,  reads:  "l^iat 
taxes  assessed  for  the  purpose  of  construct- 
ing and  maintaiDlng  public  roads  and  high- 
ways shall  be  paid  in  cash  and  collected  as 
provided  for  !d  relation  to  other  taxes. 
When  BO  collected  the  county  treasurer  shall 
pay  that  proportion  of  the  same  which  is  to 
be  used  upon  mall  routes  and  township  roads 
or  upon  dty  streets  to  the  treasurer  of  the 
township  or  city  from  which  said  taxes  are 
collected,  to  be  used  exclusively  for  such 
road  purposes."  A  portion  of  section  15,  Id., 
which  provides  that  dties  of  the  third  class 
shall  be  separate  road  districts,  also  pro- 
vides as  follows:  "*  •  *  And  the  said 
corporate  authorities  of  any  such  dty  are- 
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authorized  and  empowered  to  uae  the  road 
tax  provided  for  in  this  act  in  paving,  ma- 
cadamizing or  grading  the  streeta  and  all^s 
Id  each  city  In  any  manner  provided  by  ordi- 
nance or  resolution  of  any  snch  corporation ; 
provided,  such  tax  shall  be  applied  first  to 
the  most  public  streets  and  macadamized  or 
graded,  and  any  such  city  shall  have  the 
power  to  pass  any  by-law  or  ordinance  nec- 
essary to  carry  out  fully  the  provisions  of 
this  act"  This  provision  clearly  indicates 
the  l<«islatlTe  Intent  that  section  2173  of  the 
General  Statutes  of  1909,  which  has  never 
been  repealed,  is  in  full  force  and  effect; 
also,  that  the  76  per  cent,  provision  does  not 
apply  to  township  road  taxes  levied  and  col- 
lected upon  property  within  a  city. 

The  parties  to  this  action  are  officers  of 
the  county,  township,  and  city,  respectively, 
and,  while  the  county  treasurer  has  raised 
the  question  that  the  dty  was  not  entitled  to 
the  writ  for  the  reason  that  no  formal  order 
has  been  obtained  on  the  treasurer  by  the 
county  clerk  to  pay  the  money  to  the  dty 
treasnw,  he  seems  to  have  done  so  for  the 
purpose  of  its  bearing  vpon  the  adjudication 
of  costa. 

The  real  question  la  whether  or  not  the 
money  belongs  to  the  dty,  and  we  have 
concluded  that  It  does.  All  parties  concern- 
ed want  to  have  the  law  settled  and  should 
not  and  evidently  do  not  desire  to  have  the 
case  determined  on  a  technicality.  The  par- 
ties to  the  action,  as  public  officers,  have  no 
personal  Interest  in  the  questions  involved, 
but  in  a  fair  and  generous  spirit,  as  such 
officers,  are  seeking  to  have  the  law  settled. 
In  so  doing  they  should  not  be  required  to 
pay  the  costs  of  the  proceeding.  The  dty 
and  township  of  BlUa  are  the  real  parties  In 
Interest. 

The  writ  is  allowed,  and  the  costs  are  dlr 
vided  eaoally  between  the  dty  and  township. 
All  the  JnaUcea  concurring. 


OHANDLEH  v.  CHANDLER.  (No.  18,831.)  t 
(Supreme  Court  of  Kansaa    May  9,  1914.) 

fBiflMnu  hy  the  Court.) 

1.  JuvQBs  (I  16*)— Spboux  Junes— Vauoitt 
or  Deobeb. 

A  judge  from  another  district  was  by  the 
parties  agreed  upon  as  judge  pro  tern,  to  try 
their  ease,  and  proceeded  to  hear  and  determine 
the  same,  being  fully  recognized  as  judge  pro 
tem.  No  oath  was  taken,  and  it  does  not  appear 
that  the  regular  judge  was  absent  or  diBqualified. 
H^d,  thKt  such  aereement  by  the  parties  was 
a  proper  and  legal  method  of  selecnng  a  judge 
pro  tem.,  and  the  decree  rendered  by  him  was 
valid. 

TEd.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  H  4G,  58-59;  Dec.  Dig.  f  ia.»] 

2.  JUDGBS   (8  16*)— Spkcial  Jtjdge— Sblec- 
TIOW  BT  AOBEBKBH'IV- VaLIDITT  OF  StATITTE. 

Tbe  requirements  of  the  Oonstitation  (sec- 
tion 20,  art  3)  that  provision  be  made  by  law 
for  the  selection  by  the  bar  of  a  pro  tem.  judge 
when  the  regular  judge  is  absent  or  disqualifl^. 


does  not  preclude  the  Legislature  from  provid- 
ing other  methods  of  selection. 
;Ed.  Note;— For  other  cases,  see  Judges,  Cent 
I.  If  48,  DecT^.  i  18.«r 

8.  New  Tbiap  d  114*)— Oeouitdb— Chanob  of 
JunoB. 

In  cases  occurring  before  cliapter  243  of 
the  Laws  of  1913  took  effect,  a  mouoa  for  new 
trial  need  not  necessarily  be  granted  by  a  judgs 
who  has  succeeded  the  one  who  tried  the  case, 
un]es8  such  BM>tion  involves  the  oaminattoa 
and  weighing  of  evidnuie  and  tits  endttality 
witnesses. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  fHg.  SS  234-236;  Dec.  Dig.  {  114.*] 

Appeal  from  District  Court,  Chase  Ooonty. 

Action  by  Alice  Goldle  Chandler  against 
Levi  L.  ChandleF.  From  an  order  refusing 
to  set  aalde  decree  tor  defendant,  plaintifl 
appeals.  Affltmed. 

OatT  W.  T^Ior,  of  Bnt<ddiBOD,  for  app^ 
lant.  Watera  &  Waters,  of  Toifeka,  ftir  ip- 
pdlee. 

WEST,  J,  On  December  8,  1913,  the  par- 
ties by  their  counsel  stipulated  In  wrlttag 
that  Hon.  Robert  Helzer,  Judge  of  the  Thirty- 
Fifth  Judicial  district,  who  had  appeared  on 
request  of  the  parties,  should  try  the  cause  as 
judge  pro  tem.  and  render  Judgment  any  day 
of  the  term  the  clerk  deMred.  The  journal 
entry  redted  that  the  cause  came  on  fdr hear- 
ing and  trial  before  Judge  Helzer,  as  Judge  pro 
tem.  by  written  consent  and  agreement  of  the 
parties,  and  continued  In  progress  until  tbe 
6th  of  December;  that  both  parties  appear- 
ed in  person  and  by  their  attorneys,  and  In- 
troduced their  respective  evidence  and  rested: 
tliat  It  was  decreed  that  the  parties  be  denied 
a  divorce,  and  the  plaintiff  be  given  alimony 
and  provide  for  the  custody  of  the  children. 
Tills  journal  entry  was  approved  by  the  at- 
torneys for  both  parties.  Within  three  days 
a  motion  for  new  trial  was  filed.  Long  afte^ 
wards  a  verified  amended  motion  to  vacate 
and  set  aside  the  Judgment  was  filed,  setting 
up  that  Judge  Meckel  of  the  Chase  district 
court  was  not  disqualified,  sick,  or  absent; 
that  Judge  Helzer  had  no  Jurisdiction  to  try 
any  cause  outside  of  tils  own  Judicial  district; 
that  he  was  not  chosen  judge  pro  tem.  by  the 
bar  of  Chase  county,  and  did  not  take  the 
oath  of  office ;  that  be  was  not  a  Judge  pro 
tem.  acting  In  the  place  of  Judge  Meckel,  bat 
merely  tried  the  cause  by  virtue  of  an  agree- 
ment of  the  parties;  tliat  the  term  of  Judge 
Meckel  expired  January  18,  1918;  and  tbat 
therefore  his  successor,  Judge  Harris,  shonld 
set  aside  the  Judgment  and  grant  a  new  trial. 
On  June  3,  1913,  this  motion  was  denied, 
the  Journal  entry  redtlng  that  the  Judgment 
and  decree  "was  rendered  and  entered  1^  the 
agreement  and  consent  of  all  the  parties 
thereto."  On  February  27th  a  statement  was 
filed  by  certain  of  the  counsel  tbat  the  at- 
tached stipulation  had  been  misplaced 
oversight,  which  stipulation  redtt^!  tbat  the 
trial  might  be  had  before  Judge  Hdz^,  and 
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ao  part7  sbonU  raise  assy  qaestloii  caoBcd  by 
the  expiration  of  the  term  of  Judge  Meckel. 

[11  The  sole  question  presented  by  the  ap- 
peal la  the  Talldlty  ot  the  decree  rendered  by 
Judge  Helaer,  the  plaintiff  contratding  that  It 
18  utterly  void  for  want  of  Jitflsdlctioii. 
Counsel  aaaerta  with  vigor  and  confidence 
that  mere  cmaeat  cannot  confer  JorlscUctlon 
of  the  subject-matter,  and  In  this  be  Is  cor- 
rect He  urges  that  this  ta  a  direct  attack  <m 
the  Judgment,  which  can  be  made  by  appeal, 
and  he  is  correct  In  this  also.  Higby  v. 
Ayres,  14  Kan.  331,  338;  Earls  t.  Barls,  27 
Sao.  638;  Shaffer  v.  Brlnkman,  31  Kan.  124; 
A.,  T.  &  S..  F.  E.  Co.  T.  Keller,  31  Kan.  439, 
2  Pac.  T71;  Fleeman  r.  Hallway  Co.,  82  Kan. 
B7B,  109  Paa  287,  33  L.  E.  A.  (N.  SO  733,  136 
Am.  St.  Bep.  117,  20  Ann.  Cas.  276;  Nason  v. 
Patten,  88  Kan.  472,  474,  120  Pac.  138. 

[2]  It  Is  argued,  further,  that  as  the  Consti- 
tution requires  that  provision  be  made  by 
law  for  the  selection  by  the  bar  of  a  pro 
tern.  Judge  when  the  judge  Is  absent  or  other- 
wise diaquallfled  to  sit  (Const  S  20,  art  3). 
the  legislature  went  beyond  Its  power  In 
providing  (Gen.  St  1009,  {  2305)  that  the  par- 
ties, or  their  attorneys.  In  any  case  may  se- 
lect a  Judge  to  sit  In  such  case.  But  we  are 
not  read;  to  concede  that  this  constitutional 
requirement  precludes  other  methods  of  se- 
lecting a  Judge  pro  tern. 

A  very  similar  question  was  up  in  State 
V.  Dureln,  70  Kan.  13,  80  Pac.  987,  and 
la  State  v.  Weiss,  84  Kan.  16S,  113  Pac.  388, 
36  L.  B.  A.  (N.  S.)  73,  wherein  It  was  held 
that  the  prohibition  of  the  manufacture  and 
sale  of  intoxicating  liquor  for  all  but  the  ex- 
cepted purposes  was  no  bar  to  complete  leg- 
islative prohibition. 

In  re  Norton,  64  Kan.  68  Pac.  689, 
01  Am.  St.  R^.  255,  Is  dted.  but  that  case 
decided  that  a  court,  to  be  legal,  must  be 
created  either  by  the  Constitution  or  by  an 
act  of  the  Legislature. 

The  language  of  the  statute  is  peculiar. 
"A  Judge  pro  tern,  of  the  district  court  may 
be  selected  in  the  following  cases."  Gen. 
Stat  1900,  S  2304.  "Such  selection  shaU  be 
made  1^  the  members  of  the  bar  present 
•  •  •  The  parties,  or  their  attorneys, 
in  any  case,  may  select  a  Judge  to  sit  In 
sodi  case."  Section  2805.  Here  the  word 
"cases"  seems  to  mean  occasions  and  not  law- 
suits, and  It  Is  significant  that  the  word  "se- 
IwtioD,"  and  not  "election"  Is  used,  in  the 
statute  and  In  tJiB  Constitution. 

The  exact  question  was  considered  in 
Kansas  Fac  By.  Go.  t.  Reynolds,  8  Kan.  623, 
030,  and  It  was  there  said:  "Now  ttils  constl- 
totloiial  provision  can  affect  this  question 
only  for  one  of  two  reasons— either  because 
it  restricts  the  power  ot  the  L^islatnre  to 
dispose  of  a  case  pending  In  a  court  whrae 
Ja^ie  Is  diaquallfled  to  try  It,  or  because  In 
such  a  case  it  guaranties  to  a  party  litigant  a 
trial  In  the  same  court  before  a  Judge  pro  tern. 
It  la  not  in  terms  a  denial  of  power.  It  does 
not  purport  to  withhold  or  limit  Nor  Is  It 


couched  in  the  form  of  a  grant.  The  act  re- 
quired is  an  act  of  legislative  power.  It 
wonld  pass  to  the  Legislature  under  the 
general  grant  Without  it,  unless  restrained 
by  some  other  clause  of  the  Constitution,  the 
Legislature  could  do  Just  what  it  has  done, 
and  what  it  Is  authorized  to  do  under  this 
section.  If,  therefore.  It  neither  grants  pow- 
er otherwise  reserved,  nor  restricts  power 
otherwise  granted,  why  was  it  incorporated 
Into  the  Constitution,  and  what  function  does 
it  perform?  It  Is  directory  in  its  nature.  It 
calls  the  attention  of  the  Legislature  to  a 
particular  subject,  and  Imposes  a  duty  In  that 
respect.  It  emphasizes  the  wlU  of  the  people 
In  referMice  to  certeln  legislation;  and,  be- 
ing such,  we  know  no  reason  for  constrttlx^ 
an  impositkm  of  duty  as  a  restrtetlott  of 
power." 

In  Davis  t.  TUlson,  11  Kan.  74,  It  was  held 
that,  when  the  regular  Judge  had  left  before 
all  the  cases  for  trial  had  been  reached  and  a 
Judge  pro  tem.  had  been  elected  to  dispose 
of  the  remaining  cases  and  he  had  been  of 
counsel  and  could  not  sit  In  one  of  them,  it 
was  proper  to  elect  another  Judge  pro  tem. 
for  that  case,  "the  parties  not  being  able  to 
agree";  the  necessary  Inference  being  that 
a  selection  by  their  agreanent  would  have 
been  suflldent 

In  City  of  Wellington  v.  Weinngton  Town- 
ship, 46  Kan.  218,  217,  26  Pac.  415,  417,  the 
record  recited  that  tiie  trial  was  submitted 
to  a  Judge  pro  tem.  by  and  with  tide  consent  of 
all  tlie  parties,  and  It  was  said:  **Now,  tUs 
Is  one  of  the  modes  prescribed  by  statute  fbr 
the  s^ecUon  of  a  pro  tem.  Judge.**  Chapter 
156  of  the  Laws  of  1911.  amending  section 
2808  of  the  Genonl  Statutes  of  1000.  provides 
that  the  Judge  pro  tem.  diall  have  the  same 
power  and  authority  as  the  regular  Judge  "In 
respect  to  eases  tried  before  him,  or  In  which 
he  may  have  been  selected  to  act,"  and  ttiat 
there  shall  be  filed  with  ttie  clttk  a  certlfleote 
of  the  regular  Judge  that  he  Is  physteally  in- 
capacitated from  holding  the  term,  and  the 
Judge  selected  for  the  term  shall  rectf ve  a 
certatln  per  dlon,  "but  no  such  oertlflcate 
shall  be  required  where  a  Judge  pro  tem.  Is 
selected  to  try  or  hear  any  parttcoUr  caas  or 
proceeding."  This  Indicates  a  legtslative  dls- 
tlnction  between  a  regular  selection  for  the 
purpose  of  hoMIng  out  tiie  term  and  a  <£boiGe 
of  one  to  try  a  ^v«ii  easa^  and  we  think 
that  such  distinction  ■nm'ir^  all  the  legislation 
on  the  subject,  and  accords  with  practical  ex- 
perience and  necessity. 

In  Higby  v.  Ayres,  14  Kan.  381,  the  r^nlar 
Jndge  was  engaged  In  the  trial  <tf  a  cause, 
and,  there  being  no  statutory  dlsquallflcatioD 
to  prevent  his  trying  the  case  in  question, 
the  parties  consented  to  its  trial  before  an- 
other as  Jndge  pro  tem.  It  was  argued  there 
as  bexe  that  consent  could  not  confer  Juris- 
diction, but  the  coart  said  that  the  authori> 
t7  <^  the  Judge  pro  tem.  had  been  duly 
recognised  by  the  parties  to  the  cause,  and 
the  ofllcers  of  the  court  and  It  was  held  |lbat 
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he  was  a  pro  tern.  Judge  de  facto,  and  his 
acts  binding,  and  could  not  be  attacked  in 
this  court  for  the  first  time. 

It  was  held  by  Brewer,  J.  In  the  case  of 
In  re  Watson,  Petitioner,  30  Kan.  753,  1 
Pac.  775,  that  although  the  opinion  and  an- 
nouncement of  the  decision  were  made  out- 
side the  district  by  one  who  was  no  longer 
Judge,  yet  as  the  parties  had  Toluntarlly  pro- 
ceeded to  a  hearing  before  tiim  and  accept- 
ed his  dedsion  as  the  action  of  the  court, 
such  accentance  was  equivalent  to  a  recogni- 
tion of  him  as  a  Judge  pro  tern,  and  preclud- 
ed them  from  questioning  his  decision  on  the 
ground  that  he  had  not  been  selected  and 
sworn  as  such. 

In  Bailway  Co.  v.  Preston,  63  Kan.  819, 
66  Pac.  1050,  It  appeared  that  the  regular 
Judge  was  dlsQoallfled,  and  the  Judge  of  an- 
other district  was  c^led  upon  to  try  the 
cause,  and  was  duly  elected  by  Uie  bar  and 
pteaided  at  the  tMal  with  Uie  acquiescence  of 
tbe  parties  and  officera^  whose  authority 
oould  not  be  questioned  in  this  conrt  for  the 
first  time.  It  was  held  to  be  a  question  of 
reo^nttlon  rather  than  one  of  Jurisdiction 
oonfexred  by  aonsent  The  case  is  in  point 
in  respect  to  the  claim  here  made  that  Judge 
Helier  could  not  sit  outside  bis  own  district 
The  foilure  to  take  the  oath  did  not  avoid 
hla  acts.  In  re  Hewe^  62  Kan.  288,  62  Pac. 
678, 

From  a  oonsidtfatlon  of  the  otwatltutlonal 
and  statutory  provi^ons,  together  with  the 
foresolnc  dedsiona  and  the  practical  neces- 
stties  often  arising  in  similar  cases,  we  con- 
clude and  hold  that  tlie  aeleeUon  made  by  the 
agreement  of  tlie  parties  waa  a  valid  statn- 
tory  method  of  choosing  a  pro  tern.  Judge  to 
try  the  case,  and,  such  selection  being  fol- 
lowed by  full  recognition  and  acquiescence 
until  long  after  the  decision  was  rendered,  the 
power  of  Judge  Helzer  to  sit  was  and  la  be- 
yond question. 

[3]  But  it  Is  contended  that,  as  Judge  Meck- 
el's term  expired  long  before  the  motion  to 
vacate  was  filed.  Judge  Helzer's  powers,  It 
any,  bad  ceased  with  the  expiration  of  the 
term,  and  it  became  the  duty  of  Judge  Meck- 
el's successor  to  grant  the  motion,  and  Bass 
V.  Swlngley,  42  Kah.  729,  22  Pac.  714,  and  In- 
surance Co.  V.  NetC,  43  Kan.  457,  23  Pa& 
606,  are  cited.  Counsel  for  plaintiff  regards 
the  motion  as  one  to  set  aside  the  Judgment 
and  also  to  grant  a  new  trial,  and  calls  at- 
tention to  tbe  language  in  the  Journal  entry 
that  the  court  did  "deny  and  overrule  each 
of  said  motions."  But  if  we  are  to  assume 
that  such  was  the  intent  and  effect  of  the 
court's  order,  it  does  not  follow  that  it  was 
incumbent  upon  Judge  Harris  to  grant  a  mo- 
tion for  new  trial.  In  Bass  v.  Swlngley,  the 
point  decided  was  that  when  the  motion  is 
based  on  the  ground  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  it  Is 
the  duty  of  tbe  new  Judge  to  grant  the  mo-  i 


tlon  because  he  could  not  know  what  tbe  evi- 
dence was.  In  the  Neff  Oase  a  new  trial 
was  granted,  and  this  was  afl9rmed  and  tbe 
Swlngley  Case  referred  to,  but  what  was  real- 
ly involved  in  the  motion  does  not  clearly 
appear.  In  Linker  v.  Railroad  Co.,  67  Kan. 
186,  123  Pac.  746,  the  matter  Is  placed  on 
Qie  ground  stated  in  Bass  v.  Swlngley.  The 
point  presented  by  the  verified  amended  mo- 
tion was  the  invalidity  of  the  Judgment  aris- 
ing out  of  the  alleged  lack  of  JurisdlctiOD 
In  Judge  Helzer, .  and  this  Involved  do  ex- 
amination or  weighing  of  evidence  in  the  or- 
dinary sense,  or  the  credibility  of  witnesses, 
and  one  Judge  could  act  as  well  *s  another. 
The  last  Legislature  provided  that  the  mo- 
tion shall  not  be  granted  for  the  reason  of 
the  change  In  Judges  when  the  evidence  Is 
available  so  that  the  new  Judge  has  the  Acta 
before  him  (Laws  1913,  c  243),  and  this, 
though  not  aiq)licable  here,  Indicates  a  pur- 
pose in  line  with  tlie  decision  in  the  Siring- 
ley  Case. 

The  only  question  sought  to  be  raised  by 
the  appeal  as  stated  by  counsel  for  the  plaln- 
tiff  is  the  validity  of  the  decree,  and  heatx 
we  need  not  discuss  or  determine  the  point 
suggested  as  to  the  effect  upon  the  power  of 
Judge  Helzer  the  expiration  of  Judge  Het^- 
el's  term  had. 

For  the  reasons  already  indicated  we  mast 
regard  the  decree  as  valid  and  binding,  and 
the  oMer  refusing  to  set  aside  Is  thn^te 
affirmed.  AU  the  Justices  concurring. 


WAIT  T.  HcEIBBEN.   (No.  18,850.) 
(Supreme  Court  of  Kansas.   May  9,  1914.) 

(Bvllahua  by  the  Court.) 

1.  JUOGUSNT  (t  199*)— AcnOH  OR  DI88OLV- 
TION  AOBBBiaiNT  — JUDGUENT  MOTWIIH- 
8TANDINQ  VkBDICT. 

In  an  action  to  recover  on  a  partnerBbip 
dissolution  agreement,  the  defendant  jdeaded 
a  mutual  mistake  by  which  a  provirion  to  turn 
over  a  mortgage  on  one  of  two  tracts  of  lutl 
had  been  changed  to  one  for  tumiiyt  o?er  a 
mortgage  on  botb  tract*.  Tbe  evidence  showed 
and  the  jury  found  that  the  scrivener  had  msde 
a  mistake  In  drawing  tbe  contract  from  the 
agreed  draft  fumlshea  by  the  parties,  and  that 
when  It  was  signed  the  plaintiff  knew  of  the 
change,  but  tbe  defendant  did  not  The  ooort 
bad  instructed  that,  in  order  for  the  i^aintiff 
to  recover,  a  mutual  mistake  most  be  ^owd. 
The  defendant  asked  leave  to  amend  by  aQeging 
a  mistake  on  his  ^rt  and  fraud  on  the  pare 
of  the  plaintiff.  This  was  refused,  and  tbe 
court  rendered  Judgment  against  tbe  defendant 
on  the  findings  notwithstanding  ttie  general 
verdict.    Held,  error. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent.  Dig.  H  367-375;  Dec  Dig.  S 

2.  AfPEAL  and  BBBOB  (I  998*)— PASTlfEBSBlF 

(1 120*>— Amendment— Vabiancs. 

The  matter  of  amending  to  conform  to  tbe 
proof  being  discretionary,  the  ruling  in  that  re- 
spect will  not  be  disturbed,  but  Oie  difference  be- 
tween the  allegations  and  tbe  proof  was  tech- 
nical rather  than  flubstsntial.  and  tbe  gtn- 
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regaidtcM  of  any  amendsMnt. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
i:rror.  Cent  Dig.  S|  3825-3831*,  Dec  Dtg.  I 
859  Partnership,  Cent.  Dig.  H  182.  183; 
I>ec.  Dig.  I  120.*] 

Appeal  from  District  Court,  Ford  County. 

Action  by  L.  E.  Walt  agaliiBt  Clay  HcKlb* 
ben.  Ffom  a  jadgment  for  plaintiff,  defend- 
ant aiveala.  Berecsed,  with  dlrec«l<ui8. 

Chas.  A.  Baker  and  B.  F.  Hilton,  both  of 
I>Ddge  City,  for  appeHant  Sea  tea  ft  Wat- 
kins  and  Madison  &  Van  Blper,  all  of  Doc^ 
City,  for  appellee. 

WEST,  J.  The  partiea  agreed  upon  a  dis- 
solution of  thdr  real  estate  partnendiip. 
They  had  sold,  or  were  about  to  sell,  a  half 
section  and  a  quarter  section  of  land  at  a 
profit  of  $1,900,  and  expected  to  take  a  mort- 
eaee  on  one  or  both  of  the  tracts,  but  it  turn- 
ed out  Qiat  the  half  section  was  paid  for  In 
cash.   The  plaintiff  dictated  to  their  stenog- 
rapher a  draft  of  the  agreement,  whidi  draft 
proTided  that  the  defendant  was  to  turn  and 
assign  to  the  plaintiff  an  interest  of  fl,900 
in  a  mortgage  on  the  half  section  or  quarter 
section  of  land.  This  draft  was  given  to  an 
attorney  to  pnt  In  proper  legal  shape,  but  not 
to  change  Its  legal  effect  In  drawing  the 
contract  from  this  draft  the  attorney  by  mia- 
tafee  used  the  word  '*aDd,"  instead  of  "or," 
thereby  making  the  contract  proTlde  that  the 
mortgage  was  to  cover  both  tbe  half  section 
and  the  quarter  eectlon.   Upon  his  refusal  to 
turn  over  a  mortgage  covering  both  tracts  of 
land  the  plaintiff  sued  the  defendant  for  the 
eum  of  $1,900.  The  answer  pleaded  a  mutual 
mistake.   The  verdict  was  for  the  defendant, 
and  the  Jury  found  that  the  draft  was  given 
to  the  attorney  to  put  Into  legal  language; 
that  he  made  the  change  from  *;or"  to  "and" 
by  clerical  mistake ;  that  the  defendant  in  ex- 
ecuting the  contract  did  not  know  of  the 
change,  but  the  plaintiff  did;  that  the  de- 
fendant had  tendered  a  mortgage  on  the 
quarter  section,  which  was  refused;  and  that 
when  the  contract  was  signed  both  parties 
did  not  Intend  that  the  mortgage  was  to  cov- 
er both  tracts.   The  defendant  asked  leave  to 
amend  and  all^e  a  mistake  on  his  part  and 
fraud  on  the  part  of  the  plaintiff;  the  de- 
fendant having  testlfled  that  before  turning 
the  draft  over  to  the  attorney  he  asked  the 
plaintiff  if  that  was  their  exact  agreement, 
and  was  answered  in  the  affirmative.  The 
plaintiff  moved  for  Judgment  on  the  special 
findings,  and  the  court  overruled  the  requ^ 
for  leave  to  amend,  and  granted  the  plain- 
tiff's motion,  and  rendered  Judgment  against 
the  defendant  for  91,970,  with  Interest  and 
eostSL  The  defendant  appeals,  and  urges 
that  he  should  have  been  permitted  to  amend 
for  the  reason  that  the  mistake  of  the  scriv- 
ener was  really  the  motoal  mistake  of  the 
partiea,  and  henoe  the  findings  were  ocmslat- 
ent  Witt  the  general  verdlot;  also  that  under 


the  allegations  and  proof  and  the  prayer  for 
general  relief  reformation  of  the  contract 
shonlid  have  been  decreed ;  farther,  that  even 
if  It  was  necessary  to  allege  fraudulent  con- 
oealment.on  the  part  of  the  plaintiff,  a  timely 
request  so  to  amend  was  made  and  should 
have  been  granted. 

[1, 2]  The  days  of  technicalities  are  past 
The  evidenoe  and  fln<Hngw  show  clearly  and 
condnslvely  that  the  contract  signed  was  not 
the  one  agreed  iipon,  and  that  the  plaintiff 
executed  the  former  with  this  knowledge, 
v^Ue  the  defendant  signed  In  ignorance  of 
the  change.  The  difference  between  an  ordi- 
nary mutual  B^stake  and  the  situation  here 
pzeatmted  is  not  such  aa  to  Justify  punishing 
the  defendant  and  rewarding  the  plaintiff. 
Both 'may  well  be  satisfied  if  required  to 
al>ide  by  the  agreement  they  actually  made, 
^e  ntotlon  to  amend  was  Informal,  but 
should  have  been  treated  as  one  to  meet  the 
requirements  of  section  140  of  the  Civil  Code, 
but  the  general  rule  is  that  such  matters 
must  be  l«tt  to  the  discretion  of  the  trial 
court,  and  the  ruling  need  not  be  disturbed. 
Doty  V.  Shepavd.  139  Pac.  1183.  However, 
the  court  had  the  parties  before  It,  the  con- 
troTersy  had  been  fully  litigated,  and  the 
facts  were  made  plain  by  the  verdict  and 
findings  of  the  Jury,  and  It  was  error  to  hold 
the  defendant  to  a  contract  he  had  not  in 
fact  made  and  give  the  plaintiff  the  benefit 
of  a  change  known  to  but  undlsidosed  by  him. 
And  In  order  to  render  the  pr^r  Judgment 
no  change  in  the  pleadings  was  essential; 
the  variance  between  the  allegations  of  the 
answer  and  the  proof  being  of  form  more 
than  of  substance.  Hopktnson  v.  Conley,  76 
Kan.  65, 67,  etseq.,  88  Pac.  648;  Sutter  t.  Har- 
vester Go^  81  Kan.  452,  466,  106  Pac.  20; 
Homii^  V.  U.  P.  Ballroad  Co.  8S  Kan.  668, 
571,  07%  118  Paa  60,  88  B.  A.  (N.  S.)  826, 
Ann.  Oas.  t91AA,  206;  Pohl  v.  Fulton,  86 
Kan.  14,  119  Pa&  716,  Ann.  Oaa.  1918B,  1014; 
Halone  v.  Jones,  91  K«d.  816,  1S9  Pac.  887. 
For  a  review  of  authorlHea  see  Bear  t.  Oat- 
ler.  86  Kan.  66,  U9  Pac.  718. 

In  Hardy  v.  La  Dow,  73  Kan.  174,  83  Paa 
401,  the  allegation  was  that  the  contract  was 
viM  tor  fraud,  and  its  caooellatlon  was 
sooglit  Tbo  coart  dedded  that  1^  ndatake 
it  had  failed  to  express  the  real  intention  of 
the  partiea,  and  proceeded  to  reform  and  en- 
force it,  and  tills  was  held  proper.  Here  we 
have  the  converse.  A  mutual  ndstafee  was 
alleged,  and  at  least  an  Inequitable  advan- 
tage taken  by  one  of  tbe  parties  proved,  and 
the  court  should  have  proceeded  to  reform 
and  ooforee  the  contract  actually  made.  Sut- 
ton V.  Blsser,  104  Iowa,  631,  636,  74  N.  W.  28; 
Town  of  Essex  v.  Day,  Conn.  483,  1  Ati 
620  ;  3  Pomeroy,  Bq.  Jur.  }  1S76. 

"When  reformation  is  sought  on  the  ground 
of  mutual  mUtake  only,  and  it  appears  tliat 
tlie  sale  was  as  allied  in  tlie  complain^  and 
tliat  tin  dead  was  aecq^tad  UumiBli  a  mis- 
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take  on  tAalntUPB  part,  and  the  ffrUeiioe  re- 
crived  wtthovt  objection  also  Bbows  deaicly 
and  satisfactorily  that  the  mlsdescriiition  was 
Inserted  either  through  mittake  or  fraud  on 
defendant's  part,  the  deed  should  be  refonn- 
ed.  James  r.  Cutler,  64  Wis.  172,  SyL  110. 
10  N.  W.  147,  USD. 

In  the  optnlon  last  died  It  was  said :  fThe 
evidence  was  aU  received  wlthont  any  ob- 
jection that  It  was  not  admissible  under  the 
allegations  ot  the  complaint  The  oonrt  was 
therefore  at  liberty  to  grant  any  relief  asked 
for  in  the  complaint,  whether  the  plaintiff 
was  entitled  to  mcii  relief  on  the  groond  of 
mutual  mistake  or  on  the  groond  of  mis- 
take on  the  part  of  the  respondent  and  frand 
on  the  part  of  the  appellant" 

It  Is  BOKeated  that,  as  the  defendant  Is  by 
the  Judgment  permitted  to  keep  his  mortgage 
which  Is  presumably  worth  its  face,  he  loaee 
nothing.  But  he  has  lost  a  case  which  he 
was  entitled  to  win.  and  the  costs  Inddent 
tbeeeto. 

The  Judgment  is  reTersed,  with  dlrectlonB 
to  enter  Judgmoit  on  the  general  verdict  In 
favor  of  the  defendant  All  the  Justices  con- 
earring. 


WOODS  T.  NICHOLAS  et  aL  (No.  18^109.) 
(Snpreme  Court  of  Kansas.    May  9,  1014.) 

(ByUaiUM  by  the  Oourt.) 

1.  PueAMRo  (I  220")— Amwniairaa. 

Amendments  toe  the  purpose  of  correcting 
mistakes  or  defects  in  pleadings  that  would  pro* 
mote  Jnstlce  and  not  substantially  diange  the 
claims  or  defenaw  ot  parties  dwnld  be  liberally 
allowed. 

[Bd.  Nott^ror  otiwr  caaok  aat  Pleading. 
Cent  Dig.  I  691 ;  Dec  Dig.  |  m*] 

2.  PUCADXITQ  (I  248*)— Amended  Pbhtion— 

OONSTBUOnON. 

The  averments  of  the  amended  petition  ex- 
amined, and  held  to  state  a  cause  of  action  for 
the  deceit  and  fraud  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  688.  687,  689-706.  708%,  7M; 
Dec.  Dig.  I  248.*] 

S.  FUUD  (S  11*)— EXFBESSION  OF  OPINION. 

A  mere  puffing  statement  by  the  seller  as 
to  the  quality  of  an  article  sold  or  ezcbanged 
is  generally  r^arded  as  an  expression  of  opin- 
ion, and  ox  itself  does  not  constitute  fraud  as 
against  the  buyer. 

[Bd.  Note.— For  other  eases,  see  Fraud,  Cent 
Dig.  H  12,  IS;  Dec.  Dig.  1 11.*] 

4.  Salxs  (H  41*)— Bxcbftion  of  Rule  or  Ca- 
veat BVFTOB. 

It  Is  a  general  rale  tiiat  if  an  artide  Is 
sold  for  anv  and  alt  purposes  for  which  it  b 
adapted,  and  not  by  a  manufacturer  or  producer 
for  a  particular  purpose,  and  It  Is  open  to  In- 
flection by  the  hnyer,  the  rule  of  caveat  emptor 
applies. 

[Ed.  Note.— For  other  cases,  see  Sates,  Cent 
Dig.  I  84;  Dwi.  Dig.  I  41.*] 

Ajpveal  from  Dlfltrict  Gonrt  Seward  County. 

Action  by  a  0.  woods  against  G.  Ii.  Nl^l- 
as  and  U  W.  Farfeer.  Fiom  Jndgment  for 
plaintiff,  detfendant  PoAer  appeals.  Affirmed. 


T.  H.  OKtaHtaad  and  ArOnir  CI  Seates,  both 
at  Liberal,  for  appellant.  J.  P.  Langhlin,  of 
Osage  01(7,  and  F.  B.  Macy»  of  Liberal,  for 
appellee. 

JOHNSTON,  a  J.  In  an  actioii  bnrailit 
by  G.  B.  Woods  he  charged  that  L.  W.  Parker 
had  deceived  and  defrauded  him  by  selUiig 
and  transferring  to  him  two  promlssoiy  notes 
executed  in  his  favor  by  G.  L.  Nicholas^  one 
for  ¥327.60  and  another  for  $300.  due  at 
different  times,  and  representing  that  the 
notes  were  secured  by  a  mortgage  upon  an 
engine  and  certain  Implements  wbicb  were 
not  otherwise  Incombiired  when  In  fact  there 
was  a  prior  mortgage  on  the  property  In  an 
amount  about  equal  to  its  value.  In  1907 
Parker  purchased  the  engine  from  Hart-Parr 
Company,  and  to  secure  the  payment  of  the 
purchase  price  gave  tbat  company  a  mortgage 
thereon  for  $1,600.  He  paid  $1,000  of  that 
indebtedness,  and  later  sold  the  engiiie  and 
some  plows  to  Nicholas  who  executed  the  two 
notes  mentioned  In  favor  of  Parker,  and  be 
also  executed  a  mortgage  on  the  engine  and 
plows  to  secure  these  notes,  which  contained 
a  clause  that  the  property  was  unincumbered. 
Shortly  afterwards  Parker  transferred  the 
Nicholas  notes  and  the  mortgage  to  Woods, 
representing  that  the  notes  were  well  secared 
by  a  flrst  mortgage,  when  there  was  in  ex- 
istence a  mortgage  on  the  property  given  by 
Parker  himself  to  secure  an  unpaid  note  of 
$500.  At  the  Instance  of  Parker,  Grage,  who 
was  his  son-in-law,  obtained  this  $500  note, 
and  later  Parker,  as  the  agent  of  Grage,  fore- 
closed the  first  mortgage  and  absorbed  the 
security  which  bad  been  given  to  Woods. 
Woods  began  this  action,  basing  it  on  the 
fraud  and  dec^t  of  Parker,  and  named 
Nltdiolas,  wl^o  was  alleged  to  be  insolvent  w 
a  defendant  In  the  case.  Parker  answered, 
admitting  the  existence  o£  the  unpaid  note  of 
$500  and  the  prior  mortgage  which  had  been 
given  to  secure  its  payment  and  he  also  al- 
leged that  Woods  had  turned  over  to  Um  u 
part  consideration  for  the  notes  an  old 
worn-out  automobile  representing  it  to  be  ai 
good  Bfl  a  new  one,  and  be  tiierefore  asked  for 
Jndgmttot  asainst  Woods  for  the  snm  of  $600, 

[1]  There  is  complaint  that  Wooda  was  pe^ 
mltted  to  file  an  amended  petition  aftsr  the 
trial  had  been  commenced,  and  also  that  the 
potion  BO  amended  failed  to  state  a  cause  <rf 
action  for  fraud  and  deoalt  No  error  wai 
eommltted  in  either  respect  Amendments 
fi»r  the  porpoK  ot  correcting  mlatafces  «f  any 
kind  in  pleadinge  which  wonld  be  In  forthe^ 
anoe  of  Justice  and  would  not  snbstanttaUy 
diange  the  claims  or  defenses  should  be  llbtf- 
ally  granted.  Code  Clr.  Pdoc  f  140  (Oen.  St 
190^;  Bogen  t.  Hodgson,  40  Kan.  278,  26 
FBc.  782:  Deter  v.  JaCkson,  76  Kaa.  S68,  « 
Pac;  S40;  Malone  t.  Jonee,  91  Kan.  SIB,  189 
Pac.  887;  Walt     HcKlbben.  140  Pac  BK. 

[t]  The  amendmoit  made  by  Woods  onlj 
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amplified  the  awmenti  of  his  ortgUial  petl- 
tlOD,  wiMh  itaitt  stated  a  rigibt  of  record 
on  tbe  gmiBd  of  frand.  While  Woods  set 
out  fbs  notes  which  had  been  tiranaterred  to 
him  by  Paiker,  Indorsed  as  "without  re- 
coorse,"  It  was  farthor  stated  that  he  was 
induced  to  take  them  by  the  representations 
of  Palmer  that  they  were  well  secured  by  a 
first  mortgage  upon  the  pn^rty,  whereas 
tbe  montage  glvoi  by  himself  was  a  Uexi  on 
tbB  propert7t  aod  ttiat  he  had  been  Instru- 
mental in  haTlng  his  mn-ln-law  obtain  and 
foreclose  that  mortgage.  Plaintiff  alleged 
and  ofTered  testimony  to  show  that  the  zepre- 
sentationB  so  fraudulently  made  were  relied 
on  by  him,  and  also  that  like  maker  oi  the 
notes  was  Insolvrnt 

[S]  On  behalf  of  Parker  It  was  dalmed 
that  error  was  committed  In  Instructing  the 
jury  as  to  the  representattons  made  by  Woods 
relating  to  the  condition  of  the  automobile 
given  by  Woods  in  exchange  fbr  tbe  notes  and 
mortgage.  Parker  claimed  that  he  was  enti- 
tled to  set  ofT  the  price  of  new  tires  pur- 
chased by  him  to  replace  the  worn  ones  that 
were  on  the  machine  when  he  got  it,  and 
which  he  says  were  represented  to  be  in  good 
condition.  The  court  advised  the  Jury  that  if 
the  plaindfl  made  false  and  fraudulent  rep- 
resentations as  to  the  conditton  of  the  auto- 
mobile in  certain  respects,  on  which  Parker 
relied,  and  that  he  did  and  could  not  dis- 
cover such  condition  by  an  examination  made 
with  reasonable  care  and  diligence,  be  would 
be  entitled  to  recover  the  damages  sustained, 
but  added  that  under  the  admitted  facts  of 
the  case  Woods  was  not  liable  for  the  new 
three  which  Parker  had  placed  on  his  ma- 
chine.  The  exclusion  from  conslderatton  of 
the  new  tires  is  tbe  part  of  the  instruction  of 
which  complaint  is  made.  The  ruling  was 
baaed  on  the  fact  that  Parker  had  made  an 
ezamlnatiOB  of  the  tires  before  the  sa)e  and 
exchange  was  effected.  It  aioeared  that  he 
not  only  examined  bat  commented  upon  the 
Ikcfe  that  the  tires  were  badly  worn  and  he 
noticed,  too,  that  the  rubber  bad  been  worn 
vK  BO  fbat  the  canvas  was  in  sight  Woods 
was  not  a  manufacturer  or  a  dealer  in  auto- 
mobiles, and  it  appears  that  he  did  not  have 
any  expert  knowledge  respecting  them. 
When  the  conditiOD  of  the  tires  was  mm- 
tioned,  Woods  said,  '<0b.  prtiaw,  they  are 
good  for  2,000  milee.'*  TUb  was  a  mere  puff- 
ing statement  like  those  frequenOy  made  re- 
specting the  value  of  things  ofTered  fbr  sale, 
which  are  generally  regarded  to  be  expres- 
b1<his  of  <9lnion,  and  which  of  themselves  do 
not  constitute  fraud.  3S  Gyc.  71.  There  was 
nothing  approaching  a  warranty  of  the  tires, 
nor  were  there  any  confidential  relatlonB  be- 
tween the  parties,  and  as  the  Information 
relating  to  the  condition  of  the  tires  was 
available  alike  to  both  parties,  and  as  the 
tires  were  actually  inspected  by  Parker,  it 


cannot  he  said  Oat  hs-was  deftftudea  in  Cbat 

respect. 

[4]  It  is  a  goieral  rule  that  If  an  article  is 
sold  for  any  and  all  purposes  for  which  it  Is 
adapted,  and  not  by  a  manufacturer  or  pro- 
ducer for  a  particolar  purpose,  and  is  open 
to  inspection  by  tbe  buyer,  the  doctrine  of 
caveat  emptor  apidles.  Oraffenstein  v.  Ep- 
stein ft  Co.,  28  Kan.  448,  88  Am.  Bep.  171; 
Lukens  v.  Fr^und,  27  San.  064,  51  Am.  Sep. 
429;  Safe  ft  Lock  Go.  v.  Huston.  SS  Kan.  104, 
89  Pac.  1089,  28  L.  R.  A.  58;  Klnkel  v.  Wlnne^ 
07  Kan.  100,  72  Pac.  646,  62  L.  B.  A.  S06; 
Mechem  on  Sales;  {  1311.  There  are  exoep- 
tlons  to  this  rule,  but  none  of  Uiem  ate  ap- 
pllcable  to  the  facts  in  this  case. 

There  was  no  good  reason  to  complain  of 
the  rule  relating  to  the  measure  of  damages 
stated  by  the  court  The  Jury  were,  in  effect, 
told  that  if  they  found  for  Woods,  they 
should  allow  him  such  part  of  the  notea  and 
interest  as  was  lost  through  the  false  and 
fraudulent  representations  of  Parker.  Tlie 
notes  would  have  been  worth  their  &ce  value 
if  they  had  been  folly  secured  as  Parker  rep- 
resented them  to  be,  but  without  the  securi- 
ties they  were  worthless,  and  hence  the  dif- 
ference between  the  amount  of  the  notes  and 
any  allowance  made  boanse  of  the  defects  in 
the  automobile  was  the  measure  of  Woods' 
recovery. 

The  Judgment  of  the  district  court  wUl  be 
affirmed.  All  the  Justices  concurring. 


STATE  T.  WALLACE  et  aL  (No.  10,186.) 
(Supreme  Court  of  Kansas.   May  9,  1014.) 

(SfOmliM  hy  <A«  Court.) 

CBnfiiiAL  Law  ^  628,  865*)— MxsooNOUor  aw 
JcBOB— iNfoaicaTioii— IiTDoasiKa  Navbb  or 

WXTNSSSXS. 

The  record  hi  a  conviction  for  the  sale  of 
Uquor  examined,  and  held  to  show  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  «  1409-141L  1418-1418,  2048- 
2063;  Dee.  1%.  U  628,  85S. •] 

Appeal  from  IMatrlct  Oourt^  Bourbon 
County. 

Lee  Wallace  and  others  ware  charged  with 
the  sale  of  Intozlcatlmr  Uqwne.  Lee  Wal- 
lace was  convicted  and  appeals.  Affirmed. 

C,  B.  Grlffitb  and  H.  A.  Prltchard,  both  of 
Ft  Scott,  for  appellant  Jno.  S.  Dawson, 
Atty.  QetL,  and  F.  S.  Jackson,  of  Topeka,  fOr 

tile  State. 

MASON,  J.  Lee  WaUace  was  convicted 
of  the  sate  of  Intoxicating  lliiuor,  and  ap- 
peals. 

When  the  case  was  called  for  trial,  the 
county  attorney  was  allowed  to  indorse  upon 
the  information  the  names  of  a  pumber  of 
additional  witnesses,  including  that  of  the 
witness  upon  whose  evidence  the  conviction 
was  had.  Tbe  defendant  complains  of  this 
ruling,  bnt  it  was  within  the  discretion  of  the 
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court  Tbn  appHcatfam  for  Imto  to  iodoiw 
tbe  names  bad  bem  made  two  days  befoxv, 
no  oonttniiance  wfs  aoked  on  aaxKiut  of  It, 
and  It  does  not  aj^pw  tbat  any  prejudice 
resulted. 

Tbe  witness  referred  to  teatified  tbat  at  a 
certain  time  be  bad  booi^t  wblsky  ot  tbe 
defendant  Tbe  defendant  did  not  testify. 
A  motion  for  a  new  trial  was  filed  on  ttae 
sroand  tbat  two  witnesses  bad  subsequently 
been  discovered  who  would  testify  tbat  at 
the  time  designated  they  had  beard  the  wit- 
ness referred  to  ask  die  defendant  for  some 
whisky  and  bad  beard  the  defendant  tell  bim 
he  bad  non&  We  do  not  think  the  affidavits 
to  this  effect  required  the  granting  of  a  new 
trial. 

A  new  trial  was  also  asked  upon  the 
ground  tbat  durli^  the  deUberatlons  of  the 
Jurors  one  of  them  bad  said:  "How  axe  we 
going  to  square  ourselves  with  tbe  people 
In  the  face  of  so  many  witnesses.  If  we  don't 
convict?"  Tbia  is  not  such  misconduct  as 
to  require  a  reversal. 

On  tbe  hearing  of  tbe  motion  for  a  new 
trial,  tbe  county  attorney,  on  request  of  tbe 
court,  filed  an  affidavit  stating  that  at  tbe 
ttme  be  filed  tbe  Information  be  had  knowl- 
edge of  the  sale  upon  whldi  tbe  defendant 
was  convicted.  Whatever  bearing  tbe  fact 
may  have  bad  upon  tbe  matter  under  con- 
sideration, there  was  nothing  Improper  or 
pr^ndi(dal  In  its  thus  being  made  of  record. 

Tbe  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


RAWLINS  COBNTt  STA'TE  BANK  v. 

WALTEBS.  (No.  18,84d.) 
(Supreme  Court  of  Kansas.   Hay  0,  1914.) 

(Byttabua  hv  the  Court.) 

X.  CUATTBL  MOBTQAOSB  (f  22T*)  —  SALS  BT 
UOBTGAOEB— PATUENT  TO  CbBDITOR. 

A  mortgagee  cannot  pursue  the  proceeds  of 
a  sale  of  mortgaged  personal  property,  made  by 
the  mortgagor,  and  received  and  applied  by  his 
creditttr  in  good  faith  in  payment  of  a  valid  debt, 
where  the  person  so  receiving  the  proceeds  has 
no  knowledge  of  the  mortgage  and  is  not  charge- 
able with  any  notice  of  its  existence. 

[Ed.  Note.— For  other  cases,  see  Chattel  Hort- 
gages,  Gent  Dig.  |  476;  Dec.  Dig.  |  227.*] 

2.  Chaitel  Mobtoaou  (S  227*)  —  Reoobd — 

Notice. 

In  the  situation  stated  above,  the  filing  of 
the  chattel  mort^^e  In  the  proper  office  does  not 
impart  oonstructiTe  notice  to  the  creditor  who 
receives  and  applies  the  proceeds  of  the  sale,  but 
has  no  lien  upon  or  right  to  the  mortgaged  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  476 ;  Dee.  D^.  i  227.*] 

Api)eal  from  District  Oourt,  RawUna 
County. 

Action  by  tbe  Rawlins  County  State  Bank 
against  Henry  Walters.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Fred  Robertson,  of  Topeka,  for  appellant 
Dempster  Scott  of  Atwood,  for  appellee. 


BUKSONfJ.  TUs  is  to  aeCloii  br  a  BMHt 
gagee  to  recover  the  proceeds  of  a  sale  of 
mortgaged  personal  property  made  by  tha 
mortgagor.  The  material  facts  found  by  tbe 
district  court  aie  Chat  on  October  16^  1907, 
John  Henog  borrowed  f512  tRnn  tbe  de- 
fendant for  which  be  gave  his  promissory 
note  secured  by  a  mortgage  upon  horses  and 
other  personal  property.  On  November  8, 
JBIO,  he  borrowed  $162.75  firom  the  plaintiff 
and  secured  the  payment  by  his  promissory 
note  and  a  mortgage  upon  several  horsea 
including  a  certain  sorrel  horse.  Both  mort- 
gages were  promptly  filed  In  the  office  of  the 
register  ot  deeds.  On  April  20,  1911,  Herzog 
sold  the  sorrel  horse  to  an  unknown  buyer 
for  $190,  receiving  a  bank  check  for  that 
amount  The  defendant  thereupon  demand- 
ed and  received  the  check  from  Herzog  to 
apply  on  his  note  and  mortgage  and  so  ap- 
plied It,  without  any  notice  of  the  plaintiff's 
mortgage  other  than  that  Imparted  by  tbe 
record.  The  district  court  found  that  the 
defendant's  mortgage  did  not  contain  a  suffl- 
cleut  description  of  the  sorrel  horse  In  ques- 
tion, excluded  the  mortgage  from  evidence, 
and  concluded  as  matter  of  law  "that  inas- 
much as  the  defendant  applied  the  $190  up- 
on a  pre-existing  debt  be  is  entitled  to  recov- 
er in  this  action." 

[1  ]  The  plaintiff  contends  that  tbe  conclu- 
sion of  law  was  erroneous;  that  the  iden- 
tical fund  arising  from  the  sale  of  the  mort- 
gaged property  baring  been  traced  to  the 
defendant  is  subject  to  the  lien  of  the  mort- 
gage. The  law  Is  otherwise.  A  mortgagee 
cannot  pursue  the  proceeds  of  a  sale  of  mort- 
gaged personal  property,  made  by  the  mort- 
gagor, and  received  and  applied  by  his  cred- 
itor, in  good  faith.  In  payment  of  a  valid  debt 
where  the  person  so  rec^vlng  the  proceeds 
has  no  knowledge  of  the  mortgage  and  Is  not 
chargeable  with  any  notice  of  its  existence. 
Burnett  v.  Ousta^n,  M  Iowa,  86,  6  N.  W. 
132,  87  Am.  B^.  190;  Oobbey  on  Chattel 
Mortgages,  voL  2,  {  636. 

[2]  Section  S224  of  the  General  Statntea  of 
1909  proridee  that  a  chattel  mortgage  shall 
be  void  as  against  creditors  of  the  mortgagor 
and  as  against  subsequent  mortgagees  and 
purchasers  In  good  faitii  unless  d^oslted  la 
the  office  of  tbe  register  of  deeds.  The  cred- 
itors referred  to  In  this  statute  are  <mly  those 
having  some  q>eciflc  lien  upon  or  interest  In 
tbe  mortgaged  property ;  mere  general  cred- 
itors are  not  embraced  In  this  d^gnatioiL 
Youngberg  v.  Walsh,  72  Kan,  230,  88  Vac 
973.  The  record  of  a  dkattel  mortgage  im- 
parts constructive  notice  to  such  peraons 
only  as  would  have  been  entttlad  to  protec- 
tion against  the  conveyance  or  mortgage  is 
case  It  bad  not  been  recorded.  Oreer  r. 
Newland,  70  Kan.  SIS,  78  Pac  88S,  TOUU. 
A.  554,  109  Am.  8t  Rep.  424;  24  A.  A  B. 
EncytiL  of  L.  (2d  Bd.)  146. 
The  defendant's  mortgage,  having  been 
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beld  InsnflSdent  and  excluded  from  eridence, 
Deed  not  be  considered  In  tbe  transaction; 
but  the  Indebtedness  remained,  ujwn  wblch 
the  defendant  as  a  mere  general  creditor  of 
the  mortgagor  (in  the  plalntifTs  mortgage) 
could  rightfully  ask  and  receive  payment.  In 
the  absence  of  any  fraud,  collusion,  or  sinis- 
ter purpose.  This  result  follows  necessarily 
from  the  principles  decided  by  this  court  In 
the  cases  dted.  See,  also,  Dromm  t.  Bank, 
66  Kan.  746,  70  Fac.  874. 

As  the  defendant  received  and  ai^lied  the 
money  In  good  faith  upcm  a  valid  debt  with- 
out knowledge  of  tbe  plalntUTs  mortgage,  no 
liability  is  established  against  him. 

The  jndgmeut  la  afiUmed.  All  tlw  Jus- 
tices concurrlikg. 

8GHBIBAB  v.  KAXWBLI<  at  aL 
(No.  18.648.) 
(Snpreme  Oonrt  of  Kansaa    May  8,  1014.) 

(ByOahtu  »y  the  Ootiri.) 
L  DiBDfl  (I  211*)— FuuDijuiTT  Bxrasanr- 

TATIOHB— SUFnCIKROT  OV  EvinSNCT. 

In  an  ezchaoge  of  a  farm  for  other  proper- 
ty, it  was  found  by  the  Jury  that  fals«  and 
fraudulent  rcprwntationi  were  made  to  the 
owner  of  tbe  farm  aa  to  the  oharaeter  and  val- 
ue of  the  uroperty  exchanged  for  the  farm  and 
upon  wbicli  its  owner  relied,  and  it  is  held  that 
tbe  testimony  in  the  case  is  sufficieut  to  up- 
hold the  flnditifB  of  tbe  Jnzr. 
[Ed.  Notfli^Fnr  otber  eases,  see  Deeds,  Oent 
H  687-^7:  Dee.  Dig.  |  21L*] 

2.  Nxw  TuAi.  140*)— iKPttmnsnr  Aviida- 

VITS— BlOBT  XO  STBIKB. 

The  court  is  Justified  in  striking  from  the 
record  scandalous  and  impertinent  aflBdavits 
ofleied  In  support  <tf  a  motum  for  a  new  trlaL 
FBd.  Note.— lV»r  other  cases,  see  New  Trial, 

^  ^ 

3.  Nkw  Tbiai.  (I  105*)— OaouNna— IMPUOB- 
IHG  Etidencb. 

Ordinarily  a  new  trial  will  not  be  granted 
OB  aeeonnt  of  new  evidence  which  only  goea 
to  the  general  reputation  of  a  witness  for  truth 
sod  veracity  or  which  merely  discredits  him  or 
impeaches  his  character. 

[Ed.  Note.— For  other  case^  see  New  TrlaL 
Gent.  Dig.  »  188.  221-^028;  Dea  DlgVl 
106.*] 

Appeal  from  District  Court,  Lyon  County. 

Action  by  Lenra  B.  Schrtbar  against  John 
U.  Maxwell  and  others.  From  Judgment  for 
plaintiff,  the  d^endant  named  appeals.  Af- 
flrmed. 

H.  B.  Hughbanks,  of  Osage  City,  P.  E. 
Gregory  and  A.  B.  Crum,  both  of  Lyndon, 
and  J.  O.  Waters,  of  Topeka,  for  appellant 
Harry  O.  Glasser,  H.  G,  McKeever,  and  D.  M. 
Walker,  all  of  Enid,  Okl.,  for  appellee. 

JOHNSTON,  G.  J.  This  was  an  action 
brought  the  appellee,  Laura  B.  Schrlbar, 
to  set  ajdde  a  deed  to  a  tract  of  land  which 
she  had  made  to  the  appellant,  John  M.  Max- 
well, and  which  It  was  alleged  he  fraudulent- 
ly obtained  from  bar.   She  owned  100  ectm 


of  land  in  Kansas  worth  about  $8,500  and 
had  given  two  mortgages  thereon,  one  for 
$700  and  another  for  $200.  It  was  alleged 
that  Maxwell  induced  her  to  convey  to  him, 
in  exchange  for  a  cash  payment  of  $100,  a 
stock  of  goods  which  he  represented  to  be  of 
tbe  value  of  $1,600  and  tbe  transfer  to  her 
of  an  Interest  he  had  in  a  certain  tract  of 
government  land  In  Oklahoma.  She  averred 
that  he  deceived  her  as  to  the  location  of 
the  Oklahoma  land  and  as  to  bis  ownership 
or  interest  la  it,  that  he  procured  her  to 
make  an  entry  on  a  tract  other  than  the  one 
shown  to  her.  She  also  alleged  that  she 
was  unacquainted  with  the  value  of  mer- 
chandise, and  that  she  accepted  the  goods 
relying  on  his  representations  as  to  their 
character  and  value,  and  that  his  represen- 
tations were  falsely  made  with  the  intention 
of  cheating  her.  In  her  amended  petition 
she  tendered  tbe  appellant  the  $100  which  he 
had  paid  to  her,  as  well  as  the  stock  of  goo^ 
received  from  him,  and  also  a  relinquishment 
of  her  rights  In  the  government  land  on 
which  he  bad  led  her  to  place  a  flllng.  Short- 
ly after  the  transfer  of  the  Lyon  county  land 
to  him,  he  mortgaged  It  to  Robert  Craig  for 
$2,000,  and  she  aUeged  that  U  was  executed 
without  consideration,  and  therefore  aaked 
that  it  be  decreed  to  be  a  nullity.  In  bis  an- 
swer he  denied  the  charges  of  frandt  and  al- 
leged that  the  land  shown  to  her  was  that 
upon  which  the  filing  was  made^  and  that 
she  selected  the  goods  out  of  a  large  stock 
on  tbe  basis  of  tbe  Invoice  price  of  the  same 
in  compliance  with  the  contract  which  they 
bad  made.  He  also  alleged  that  he  had  as- 
sumed and  paid  a  mortgage  lien  on  the  land 
of  $748  and  another  of  $206.85  and  bad  also 
paid  $18.81  of  taxes  wblcb  waa  a  Uen  on  tbe 
land  at  tbe  time  It  waa  Uanafezred  to  blm. 
Tbe  court  fbnnd  that  tb»  Oralg  mortsaiB 
was  a  valid  and  subsisting  lien  upon  tbe 
land  oonv^yed  to  ant^Uant,  and  a  decree  of 
foredosnce  wu  entered.  Tbe  oidy  awBtitn 
submitted  to  tbe  Jury  was  whether  tbe  ap- 
pellant made  tbe  alleged  false  and  firaudn- 
lent  rcvresentattons  in  respect  to  tbe  goods 
and  land  given  to  appellee  In  exchange  for 
the  I^n  county  land,  and  wbetbor  appdlee 
believed  and  relied  on  these  representations 
when  the  conveyance  was  executed.  All  oth- 
er questions  wore  reserved  by  the  court  for 
its  own  dedaion.  In  answer  to  special  ques- 
tions, tbe  Jury  found  that  appellant  knowing- 
ly made  false  representations  In  respect  to 
the  Oklahoma  land  and  the  stock  of  goods, 
and  that  appellee  relied  on  these  represen- 
tations, that  he  bad  no  Interest  In  the  Okla- 
homa land  which  1»  undertook  to  trade  to 
her,  and  that  it  bad  no  valu^  that  she  bad 
no  Independent  knowledae  of  merchandise, 
and  that  tbe  merchandise  wblcb  was  turned 
In  to  her  aa  of  tbe  value  ot  $1,600  was  only 
worth,  one-fonrtb  of  that  sum. 
[1]  The  contention  of  uppellant  that  tbe 


*ror  otber  cases      Mune  tople  sad  wcUmi  NUMBER  In  Dee.  Dls.  a  Am.  Die.  Key-No.  Series  A  B«9'r  iBdexee 

140P.-«S  ^  T 

Digitized  by  V^OOg  IC 


866 


140  PAOIFIO  BBPCmrSB 


(Kan, 


twUmonr  «u  Insuffldent  to  sitpport  the 
flndlngs  of  the  jury  cannot  be  sustained. 
There  was  testimony  tending  to  prove  that 
the  resiresentatlons  ware  made  to  deceive 
the  appellee,  that  they  were  ontme,  and  that 
appellee  rtfylnr  on  and  believing  them  con- 
veyed her  land  to  appellant  AocOTdlng  to 
the  findings,  her  land  was  worth  abont  $3,- 
DOO;  while  all  she  rec^ved  for  it  was  the 
cash  payment  of  flOO  and  pn^iertT  worOi 
about  $400. 

Complaint  is  made  that  a  Judgment  can- 
celing the  conveyance  was  entered  without 
requiring  appellee  to  tender  and  turn  back 
what  she  bad  received  from  appellant  in 
exchange  for  the  land.  In  the  amended  pe- 
tition the  appellee  expressly  tendered  back 
all  that  appellant  had  given  her  In  the  pro- 
posed exchange.  In  her  testimony  given  at 
the  trial  she  stated  that  she  was  prepared 
to  restore  all  that  she  had  received,  saying 
that  the  goods  were  still  In  her  possession 
and  In  the  same  boxes  in  which  they  were 
packed  and  shipped  to  her.  The  record  does 
not  disclose  what  orders  were  made  In  re- 
spect to  the  tender  or  the  restoration  of  Che 
property  which  appellee  had  received,  but 
it  appears  that  api>ellant  has  secured  the 
sum  of  12,000  by  mortgaging  appellee's  farm, 
an  amount  much  in  excess  of  the  money  and 
property  received  from  appellant  Out  of  the 
$2,000  which  he  obtained  by  mortgaging  her 
land,  he  paid  the  mortgage  liens  which  she 
had  given  upon  the  land  and  also  a  lien  for 
taxes,  all  together  amounting  to  about  fl,- 
000,  leaving  in  his  hands  an  excess  of  $1,000 
to  meet  any  order  that  the  court  may  make 
in  adjusting  the  foreclosure  branch  of  this 
proceeding.  That  part  of  the  case  has  not 
been  brought  up  upon  this  appeal,  but  it  may 
be  assumed  that  the  court  will  make  an  or- 
der in  the  final  Judgment  adjusting  the  rights 
of  all  the  parties  and  give  proper  credits  to 
the  appellant  for  the  money  and  property 
received  by  appellee  In  the  transaction. 

[2,  S]  No  error  ma  committed  In  striking 
out  the  affidavits  offered  on  the  motion  for  a 
new  triaL  They  were  largely  macte  up  of 
scandalous  matter  relating  to  the  moral 
character  of  appellee  which  had  no  bearing 
upon  the  Issues  In  the  case  and  which  the 
court  rightly  concluded  were  unfit  to  be  up- 
on the  records  of  tiie  court  Some  of  the 
matter  In  the  affidavits  was  Impeaching  In 
diaracter,  but  0ie  general  rule  18  ttiat  new 
trials  are  not  granted  cm  account  of  new 
evidence  wtiiidi  only  goes  to  the  general  rep- 
utation of  a  witness  for  truth  and  veracity 
or  which  merely  discredits  a  witness  or  Im- 
praches  his  character.  Parker  v.  Bates,  28 
Kan.  687;  State  v.  Smith,  S5  Ean.  618,  11 
Fac.  806 ;  Lee  v.  Bermln^bam,  39  Kan.  820, 
18  Fac.  218;  State  v.  Stickney,  63  Kan.  308, 
86  Pac.  714,  42  Am.  St  Bep.  284. 

The  Judgment  of  the  district  court  will  be 
affirmed.  All  tt»  Justices  concurring. 


STATB  V.  THOM.   (No.  18,164.) 
(Supreme  Court  of  Kansas.   May  8,  1914.> 

(SyOAbut  hy  the  CourtJ 
PBoenronoN  (|  8*)— Whitx  Si^vbbt— Ih- 

DICTltENT. 

The  infomuttlon  examined,  and  heU  not 
to  charge  an  offense  under  the  so-called  "white 
slave"  act 

[Bd.  Note.— IVw  other  cases,  see  Frostltatlaa* 
Cent  Dig.  |  8;  Dec.  DigTiS.*] 

Appeal  from  District  Court,  Allen  Cktunty. 

Nellie  Thorn  was  convicted  of  violating  the 
White  Slan  Act  (Laws  1818,  c.118^  1 1),  and 
she  appeals.  Beversed. 

F.  J,  Oyler,  ot  lola,  for  appellant  Jno.  S. 
Dawsout  Atty.  Gen,  and  Chas.  H,  Apt  and 
Frank  B.  Forrest,  both  of  lola,  for  the  State. 

SMITH,  J.  The  appellant  was  charged  in 
and  tried  upon  an  Information  containing 
two  counts,  which,  omlttiiw  tba  title'  and  ver- 
ification, are  as  follows: 

"First  Count 

"I,  Frank  R.  Forrest  county  attorney  of 
Allen  county,  in  the  state  of  Kansas.  In  tlie 
name  and  by  the  authority  of  the  state  of 
Kansas,  come  now  and  give  the  court  to  un- 
derstand and  be  Informed  that  on  or  about 

the  day  of  June,  A.  D.  1913,  at  lola, 

in  said  county  of  AUen  and  state  of  Kansas, 
one  Nellie  B.  Thorn  did  then  and  there  un- 
lawfully, feloniously  persuade,  induce,  and 
entice  a  fonale  person,  viz.,  Nellie  Luther,  a 
female  under  eighteen  (18)  years,  to  wit,  of 
the  age  of  fifteen  (15)  years,  to  commit  for- 
nication with  one  Harry  Dalton.  a  male  per- 
son, by  having  her,  the  said  Nellie  Lntiier,  to 
hold  unlawful.  Illicit  sexual  intercourse  witb 
the  said  Harry  Dalton  at  ttie  instance,  knowl- 
edge^ and  connivance  of  the  said  Nellie  B. 
Thorn,  the  said  Nellie  Luther  ~and  the  said 
Harry  Dalton  each  being  at  the  time  single 
and  unmarried,  said  acts  of  illicit  and  un- 
lawful sexual  intercourse  between  the  said 
Nellie  Luther  and  Harry  Dalton  occurring 
and  taking  place  at  sundry  times  and  places 
In  the  city  of  lola,  Allen  county,  Kan.,  com- 
mencing May  30,  1813,  and  continuing  tiien- 
after  at  divers  and  sundry  times  and  phicea 
In  said  clt7,  county,  and  atat^  until  June  Ifc 
1818,  contrary  to  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Kansaa, 

"Second  Count 
"I,  Frank  B.  Forreat,  county  attorney  of 
AUen  county,  Kan.,  In  flie  name  and  by 
authority  of  the  state  of  Kansas,  come  now 
and  give  the  court  to  understand  and  be  In- 
formed tiiat  on  or  about  the  day  of 

June.  1913,  at  lola,  In  said  conn^  and  state, 
one  Nellie  EJ.  Tliom  did  then  and  there  un- 
lawfully, feloniously  aid  and  abet  one  Harry 
Dalton  in  carnally  knowing  a  female  under 
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the  ft«s  d  «itfitBen  <1Q)  ytan,  to  wit,  McAUe 
lAtber,  (tf  tike  ace  flftaen  (IQ  yean,  oon- 
trary  to  tbe  atatntes  In  audi  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  ttie  state  ot  Kansas." 

She  was  convicted  on  the  first  count,  and 
acquitted  on  the  second,  and  appeals  from 
the  Judgment.  Tba  prosectttUm  was  based 
upon  section  1,  c.  ITO.  of  the  Laws  ot  1813, 
commonly  known  as  the  white  slave  law, 
which  reads:  "Any  p»son  who  shall  know- 
ingly persuade,  Induce,  entice  or  procure,  or 
assist,  In  persuading,  Inducing,  enticing  or 
procuring  any  female  person,  for  the  purpose 
of  prostitution,  fornication  or  concuMnage  to 
alter  or  remain  in  any  house  of  prostitution, 
or  any  place  where  prostitution,  fornication 
or  concubinage  is  practiced,  permitted  or  al- 
lowed, or  who  shall,  by  any  means,  whatever, 
detain  any  female  person,  for  the  purpose  of 
prostltotl<m,  fornication  or  concubinage  in 
any  such  house  or  place,  or  who  shall  per- 
suade, induce  entice  or  procure,  or  assist  in 
persuading,  Inducing,  enticing  or  procuring 
any  female  person  for  the  purpose  of  prosti- 
tnticm,  focnicatimi  or  concubinage,  to  leave 
tbe  state  or  to  go  from  one  place  to  another 
within  this  state,  for  the  purpose  of  prosti- 
tution, fornication  or  concubinage  shall  be 
deemed  guilty  of  a  felony,  and  on  conviction 
tboeof  shall  be  punished  by  confinement  In 
the  state  penitentiary  at  hard  labor  for  not 
less  than  one  year,  nor  more  than  five  years: 
ProTlded,  no  oonvtctton  shall  be  had  on  the 
uncorroborated  tortlmony  of  the  woman." 

The  appellant  In  due  time  presoited  a  mo- 
tion to  quash  the  information  and  eaCh  count 
ther^  for  the  following  reasons: 

"First  Because  aald  information,  nor  ei- 
ther count  therein,  does  not  state  facts  suf- 
ficient to  coDstltnte  any  offense  against  the 
laws  of  the  state  of  Kansas. 

"Seomd.  Because  said  information,  and 
each  and  every  count  thereof,  Is  Indefinite  and 
uncertain  as  to  times  and  places  where  the 
pretended  offense  or  offenses  were  committed. 

"Third.  Because  the  second  count  Is  in 
conflict  with  the  first  count  of  the  informa- 
tion as  to  the  date  alleged,  and  does  not  de- 
scribe in  what  way  or  manner  the  defendant 
aided  and  abetted  in  the  commission  of  the 
pretended  offense." 

The  motion  should  have  been  sustained  as 
to  tbe  first  count  There  are  tiiree  felonies 
defined  in  section  1,  supra,  to  wit:  First 
"any  person  wlio  stiall  knowingly  persuade. 
Induce,  entice  or  procure,  or  assist  in  per- 
suading. Inducing,  enticing  or  procuring  any 
female  person,  for  the  purpose  of  prostltn- 
tioo,  fornication  or  concubinage  to  enter  or 
remain  In  any  house  of  prostitution,  or  any 
place  where  prostitution,  fornication,  or  con- 
cubinage is  practiced,  permitted  or  allowed"; 
second,  "or  shall,  by  any  means  whatever, 
detain  any  female  person,  for  tbe  purpose  of 
prostitution,  fornication  or  concubinage  In 
any  snch  house  or  place^;  third,  **or  shall 


persuade,  induce,  entice  or  procure,  or  assist 
In  pwsnading^  Inducing,  enticing  or  procur- 
ing any  female  person  for  the  purpose  of 
prostitution,  fornication  or  concubinage,  to 
leave  the  state  or  to  go  from  one  place  to  an- 
othw  within  this  Ittate^  for  the  purpose  of 
prostitution,  fornication  or  concubinage." 

It  will  be  seen  that  tlie  flzet  count  of  the 
information  dialled  neither  of  the  essential 
ingredients  above  specified.  Stripped  of  its  . 
verbiage,  the  only  charge  in  the  first  count  of 
tbe  information  is:  **That  on  or  about  the 

 day  ot  June,  A.  D,  191S,  at  lola.  In 

said  oouniT  of  AOea  and  state  of  Kansas,  one 
NtiUe  B.  Thom  did  then  and  thero  nnlawtol- 
ly,  feloniously  persuade,  induce,  and  entice  a 
fomale  person,  viz.,  Nellie  Luther,  a  female 
under  eighteen  (18)  yearsr  to  wit  of  the  age 
of  fifteen  (15)  years,  to  'commit  fornication 
with  one  Harry  Dalton,  a  male  person, 
having  her,  the  said  N^e  Luftwr,  to  htOA 
unlawful,  illicit  sexual  intercourse  with  the 
said  Hany  Dalton  at  tbe  Instance,  knowl- 
edge, and  connivance  ot  the  said  Nellie  B. 
Thom."  This  Is  practically  the  same  offense 
that  is  charged  In  the  seomid  count  of  the  in- 
formation and  of  whldi  the  appellant  was 
acquitted. 

The  count  failed  to  charge  that  appellant 
pensnaded  or  in  any  way  assisted  In  procur- 
ing the  gill  to  rater  a  house  of  prostitution 
or  other  place  for  any  purpose;  also  failed 
to  cbai^  that  appellant  detained  the  girl  at 
any  house  or  place  for  any  purpose,  or  tbat 
she  persuaded  or  in  any  way  had  anything 
to  do  with  the  girl's  leaving  the  state  or  go- 
ing from  one  place  to  another  In  the  state 
for  the  purpose  of  prostitution. 

The  count  did  state  fhcts  sufficient  to  con- 
stitute tbe  offense  of  abetting  a  statutory 
rape,  but  as  Outt  was  specifically  charged  in 
the  second  count  on  which  there  was  an  ac- 
quittal, It  may  be  ignored  in  the  present  dis- 
cussion. 

The  judgment  Is  reversed.    All  the  Jus- 
tices concurring. 


RANDOLPH  LUMBER  CO.  v.  WESTERN 
SILO  CO.    (No.  18,835.) 
(Supreme  Court  of  Kansas.   May  9,  1914.) 

(BifUalnu  by  the  Oourt.) 

PamoiPA]^  Ann  Aamr  (|  88*)— Oowiissioii^ 
LiABiiJrr  OF  PniNCiPAL. 

Evidence  that  a  salesman  of  a  maDufec- 
turing  company  employed  a  local  agent  to  make 
sales  OD  stated  terms,  and  that  sales  made  \a 
the  person  so  employed  were  reported  and  fill- 
ed, justifies  a  finding  that  the  company  is  lia- 
ble for  commissions  according  to  the  agree- 
ment. 

[Gd.  Note,— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  |  215;  Dee:  Dig.  | 
88.*] 

Appeal  from  District  Court  Riley  County. 

Action  by  the  Randolph  Lumber  Company 
against  the  Western  Silo  Company.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed  and  new  trial  ordered. 
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Alvln  B.  Springer,  of  Manhattan,  and  F.  Ii. 
Williams,  of  Clay  Center,  for  appellant 
John  S.  Hessln  and  Juo.  0.  HqbsIu,  both  of 
Manhattan,  toi  appellee. 

MASON,  J.  The  Bandolph  Lumber  Com- 
pany, a  corporation  engaged  in  the  retail 
lumber  business  at  Randolph,  brought  action 
against  the  Western  Silo  Company,  a  corpo- 
ration manufacturing  and  selling  wooden 
silOB.  A  demurrer  was  sustained  to  the 
plaintlfTs  eTidence,  and  it  appeals. 

The  petition  alleged  that  the  defendant 
had,  employed  the  plalntifT  as  its  agent  in 
making  sales  at  a  commission  of  20  and  0 
per  cent ;  that  six  sales  had  been  made,  the 
commission  amounting  to  $301.20;  that  the 
plaintiff  had  Incurred  $146.90  in  expenses,  for 
which  It  was  entitled  to  reimbursement,  and 
had  been  paid  f200,  leaving  a  balance  due  of 
9388.10.  The  answer  alleged  that  tlie  de- 
f^dant  had  never  authortzed  the  contract 
pleaded  by  the  plalntlfl ;  that  a  Balesman  of 
tbe  d^endant  had  u&dwtaken  to  make  anch 
a  contract  with  the  plaintiff  (except  that  the 
eommisdon  was  20  per  cait  flat,  on  list 
prices),  subject  to  the  defendant's  approval, 
but  such  approval  had  never  berai  given  or 
asfced;  that  the  plaintiff  sold  the  six  alios, 
and,  according  to  the  terms  of  the  c<niteict 
that  was  being  n^otiated,  would  have  been 
entitled  to  commissions  amounting  to  $356.- 
SO,  «cc^  for  the  fbct  that  the  sales  were 
made  in  each  instance  f6r  less  than  the  list 
price,  file  total  dllEarence  amounting  to  $164, 
whldi  reduced  the  commissions  to  $191.80; 
the  $200  payment  was  admitted,  and  also  an 
expense  Item  of  $131.90 ;  a  net  indebtedness 
of  $12T.70  was  acknowledged,  for  which  the 
defendant  ofTered  to  confess  Judgment 

The  evidence  was  to  the  eftect  that  a  sales- 
man of  the  defendant  assuming  to  have  au- 
thority for  the  purpose,  made  the  contract 
with  the  plaintiff  as  alleged  in  the  petition, 
that  the  sales  were  negotiated  at  prices  fix- 
ed by  the  salesman  referred  to,  and  that  they 
were  reported  to  and  filled  by  the  defendant. 

The  question  involved  is  whether  there 
was  any  evidence  of  authority  on  the  part 
of  the  salesman  to  make  the  contract  relied 
on  by  the  plaintiff,  or  of  facts  that  would 
preclude  the  defendant  from  denying  such 
authority.  We  think  the  case  falls  within 
the  rule  that  the  principal  cannot  accept  the 
fruits  of  a  contract  made  in  Ids  behalf,  and 
at  the  same  time  reject  any  of  Its  burdens  on 
the  ground  that  it  was  unauthorized.  Evans 
V.  Insurance  Co.,  87  Kan.  641,  125  Pac  86, 
41  L.  R.  A.  (N.  S.)  1130;  Wagon  Co.  v.  Wil- 
son, 79  Kan.  633,  101  Pac  4;  Bank  of  Lakln 
V.  National  Bank,  57  Kan.  183,  45  Pac.  587. 
The  company  coutd  not  ratify  a  sale  made  at 
less  than  the  authorized  price,  and  charge  the 
agent  with  the  difference.  Halloway  v.  Mill- 
ing Co.,  77  Kan.  76,  93  Pac.  577.  It  Is  true 
there  was  no  direct  evidence  that  the  defend- 


ant at  the  time  of  filling  the  orders  knew 
the  price  at  which  the  sales  were  made,  or 
the  commission  its  salesman  had  agreed  to 
pay  to  the  local  agent  These  matters,  at 
least  as  to  the  selling  price,  might  perhape 
be  inferred,  but  In  any  event  the  jury  would 
have  been  justified  In  finding  that  the  sales- 
man was  acting  within  the  apparent  scope  of 
his  employment  and  that  the  plaintiff  was 
protected  In  dealing  with  him  on  the  assump- 
tion that  his  acts  were  authorized.  Town- 
send  V,  Ballway  Co.,  88  Kan.  200,  128  Pac 
889. 

The  judgment  Is  reversed  and  a  new  trial 
ordered.   All  the  Justices  concurring. 


STATE  ex  rd.  BRALS,  Co.  Atty.,  v.  CITY  OF 

STAFFORD  et  al   (No.  18,819.) 
(Supreme  Court  of  Kansas.    May  9,  1914.) 

(avUabus  hv  the  Court.) 

HLKOTRIdTT   (f  1^*)  —  POBCBASI  Of  IiIOHT 
PLANI^-Co  NSIDKRATJO  N . 

On  this  appeal  it  is  held  that  there  is  suf- 
ficient testimony  to  support  a  finding  of  the 
trial  court  that  a  part  of  the  amount  named 
aa  the  consideratloB  of  a  contract  for  the  pai- 
chase  by  a  city  of  a  light  plant,  or  a  part  of 
the  same,  whicti  had  been  owned  and  operated 
by  a  private  owner,  was  paid  by  the  citj  to 
such  owner  for  the  surrender  of  an  anezpired 
part  of  an  asduslTe  franchise  previously  grant- 
ed to  the  owner  by  the  city, 

[Ed.  Note.— For  other  cases,  see  Electricit;, 
Dec.  Dig.  %  IH.*] 

Appeal  from  District  Court,  Stafford 
County. 

Injunction  by  the  State,  on  the  relation  of 
Bay  H.  Beals,  as  County  Attorney,  against 
the  City  of  Stafford  and  others.  From  judg- 
ment for  plalntlfit  defendants  anml.  Af- 
firmed. 

0.  M.  WUllanu,  of  Hutchinson,  for  appel- 
lants. Jno.  S.  Dawson,  Atty.  Gol,  and  A.  OL 
Malloy.  of  Hutchinson,  for  appellee. 

JOHNSTON.  O.  J.  This  action  waa 
brought  by  the  state,  on  ^e  relation  of  the 
county  attorney,  to  enjoin  ttte  dty  of  Staf- 
ford and  its  officers  from  purchasing  the 
light  plant  or  the  material  composing  the 
plant,  of  the  Larabee  Light  &  Power  Com- 
pany, and  also  from  using  the  funds  derived 
from  bonds  authorized  by  a  vote  of  the  elec- 
tors of  the  dty,  and  issued  for  the  purpose  of 
constructing  an  electric  light  plant  and  to  re- 
quire the  officers  to  restore  to  the  special 
light  fund  the  money  wrongfully  talien  there- 
from. It  appears  that  the  Larabee  Light  & 
Power  Company,  which  was  made  a  defend- 
ant, had  been  furnishing  light  to  the  dty  and 
its  Inhabitants  under  what  Is  termed  an  "ex- 
clusive franchise,"  running  20  years,  and  tbat 
only  14  years  of  the  franchise  period  had  ex- 
pired. The  city,  desiring  to  own  and  operate 
a  plant  of  its  own,  voted  the  bonds  mentloacd 
to  the  amount  of  $25,000,  the  proceeds  of 
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wUdi  were  to  be  kept  as  a  separate  and 
special  fond  to  be  devoted  solely  to  the  con- 
stractlon  of  an  electric  U^t  plant.  Tbe 
Lara  bee  light  &  Power  Gompany  offered  to 
sell  Its  lighting  plant,  except  the  machinery 
for  generating  power,  and  to  assign  Its  light 
franchise  to  the  city  for  $14,000,  whldi  offer 
was  accepted  by  the  city,  and  the  purchase 
accordingly  made,  as  appears  from  the  writ- 
ten bill  of  sale,  although  It  contained  a  re- 
cital to  the  ^ect  that  the  money  was  paid 
for  the  machinery  and  material  purchased. 
About  the  same  time  the  city  purchased  ad- 
ditional material  from  the  Larabee  Light  & 
PowOT  Company,  the  exact  diaracter  of 
which  Is  not  shown,  and  paid  |2,554.27  for  It, 
but  this  payment  waa  not  made  from  the  spe^ 
dal  fund.  Some  of  the  dtizens  opposed  the 
purchase,  and  Injunction  proceedings  were  be- 
gun, in  which  it  was  all^^ed  that  the  sale 
was  corruptly  made,  that  the  plant  and  fix- 
tures were  sold  for  $11,800,  and  the  frandiise 
and  good  wUl  'n:ere  sold  for  ¥2,200,  that  the 
property  purchased  was  worn  and  almost 
wortblees,  and,  besides,  that  the  officers  liad 
no  authority  to  use  the  iH*oceed8  of  the  bonds 
to  make  the  purchase,  and  the  appellee  there- 
fore asked  for  the  annnlment  of  the  contract 
and  tbe  restoration  of  the  money.  The  court 
found  tliat  $14,000  was  paid  over  by  the  dty 
to  the  company  ont  of  the  light  fund,  and 
that  9U,80O  waa  paid  for  the  plant,  or  the 
material  In  it,  and  that  the  balance,  92,200^ 
was  paid  for  the  surrender  of  the  unexpired 
fran<diise  held,  by  Qw  company  and  for  its 
good  will.  The  court  acquitted  tSt»  city  of- 
flcerfl  of  fraud,  and  refused  to  set  aside  the 
entire  oontraet  of  purdiaae  because  of  tiie 
lose  which  would  result  from  sndi  action,  flie 
dty  having  connected  the  purcbaeed  property 
with  its  own  plant,  having  made  other  con- 
tracts and  new  extensions,  and,  on  account 
of  the  effect  ot  a  complete  reedadon,  the 
court  condnded  to  approve  ISie  pnrduue  of 
the  material  and  fixtures  at  f 11,800^  vitMb  it 
expressly  found  wtm  the  full  value  of  the 
property  purchased,  tt  did  set  aside  that 
part  of  the  contract  wlddi  provided  for  the 
purdiaae  of  the  unexpired  franchlae  and  good 
will  at  13,200,  and  ordered  the  restoration  of 
Oat  amount  to  the  vedal  light  fund. 

In  tlda  appeal  tiiere  is  no  contention  that 
the  dty  ofDeere  had  any  power  or  authml^ 
to  use  tiia  funds  of  Uie  tity  to  pay  for  the 
mrrender  of  the  unexpired  franchise  of  the 
company,  but  it  Is  contraided  that  the  pur- 
diaee  made  did  not  Include  the  franchise,  and 
that  there  is  no  testimony  tending  to  show 
fliat  any  part  of  the  114,000  consideration 
was  paid  for  the  franchise  and  good  will  of 
the  company,  and  therefore  no  Justification 
for  adjudging  the  restoration  of  $2,200  of  the 
amount  paid.  That  the  purchase  by  the  dty 
inclnded  the  surrender  of  the  franchise  Is 
practically  admitted  In  the  answer  filed  by 
the  dty  officers  and  by  the  Larabee  Light  & 
Power  CkHupany.    Th«gr  alleged  that:  "By 


reason  of  the  purchase  of  the  said  material 
from  the  said  the  Larabee  Ught  ft  Power 
Company,  the  Larabee  Light  &  Power  Com- 
pany surrendered  its  franchise  to  furnlah 
electric  light  to  the  dty  of  Stafford  and  its 
inhabitants,  thus  enabling  the  said  dty  of 
Stafford  to  construct  and  <q^ate  ttie  said 
electric  light  plant" 

In  the  resolution  adopted  by  the  mayor  and 
council  authorizing  the  contract  that  was 
made,  it  is  redted,  In  effect,  that  the  dty 
liad  voted  bonds  to  be  used  in  constructing 
and  operating  a  light  plant;  that  a  private 
party  was  operating  a  light  plant  in  the  dty ; 
that  it  was  not  expedient  to  operate  two 
light  plants  In  the  city ;  and  that  as  the  own- 
ers of  the  private  plant  "are  willing  to  sdl 
to  said  dty  a  part  of  the  material  ^at  they 
now  have  on  hand  and  to  assign  their  fran- 
chise to  the  said  dty  of  Stafford,  and  to  dis- 
continue the  said  business  of  furnishing  light 
to  the  dtlzens  of  Stafford,  and  whereas  the 
said  parties  who  have  the  said  light  material 
and  machinery  have  made  a  proposition  that 
they  will  sell  the  said  material  which  they 
have  itemized  and  priced  the  same,  which 
said  material  they  dier  to  the  said  dty  for 
the  price  or  sum  of  fourtera  thousand  dollars 
($14,000.00)."  It  was  therefore  resolved  that 
the  proposition  of  the  company  be  accepted, 
and  that  the  amount  stated  be  paid  fbr  tlie 
material  obtained  by  the  dty  from  the  com- 
pany. H.  r.  Tolls,  the  mayor  of  the  dty,  tes- 
tifying about  the  transaction,  said  that  he 
nnderstood  that  the  company  surrendered  its 
franchise  to  the  dty.  Several  members  of 
the  council  testified  that  the  Oty  desired  to 
be  rid  of  the  franchloe  in  order  to  avoid  com- 
petition In  furnishing  light  for  the  dty  and 
Ita  Inhabitants,  and  it  waa  tbdr  understand- 
ing that  the  transaction  Involved  the  surren- 
der of  the  frandiiae  to  tbe  dty.  There  is  abun- 
dant testimony,  we  think,  to  show  tliat  one 
of  the  conslderatltms  which  entered  into  the 
contract  of  purchase  and  sole  between  the 
dty  and  the  company  was  the  surroider  of  the 
unexpired  portion  of  the  franchise. 

I8  diere  testimony  to  support  the  finding 
that  the  real  purchase  price  of  the  material 
and  machinery  purchased  was  $11,800, 
and  that  $2,200  of  the  consideration 
namM  In  the  contract  was  paid  for  the  unex- 
pired franchise  and  good  will  of  the  com- 
pany? It  has  been  seen  that  the  offer  of  the 
company,  which  was  accepted  by  the  dty,  in- 
cluded the  sale  and  surrender  of  the  fran- 
chise right,  and  we  think  there  Is  testimony 
tending  to  show  that  a  definite  portion  of  the 
consideration  paid  was  the  agreed  value  of 
the  surrendered  franchise.  Prior  to  the  bond 
election  the  dty  employed  expert  engineers  to 
make  a  physical  examination  of  that  part 
of  the  light  plant  which  the  company  pro- 
posed to  sell  to  the  city,  and  they  placed  a 
valuation  on  the  same.  This  was  done  to  the 
apparent  satisfaction  of  all  the  parties,  and 
the  experts  valued  the  property,  atMnrdliw  t 
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to  appellaDt'a  atatemeat,  at  $11,800.  After 
tills  appraisal,  and  on  tbe  daj  before  the  elec- 
tion, the  mayor  Issued  a  notice  to  tbe  voters 
of  the  city  In  order,  as  he  says,  that  they 
might  vote  more  intelligently  on  the  proposi- 
tion, and  this  notice  was  posted  and  circu- 
lated throughout  the  dty.  It  contained 
statements  to  the  effect  that  an  agreement  of 
purchase  of  the  electric  light  plant  had  been 
made,  the  price  being  the  total  sum  of  $14,- 
000,  and,  after  stating  the  terms  on  which  the 
bonds  tud  been  sold  and  the  proposed  ex- 
penditure of  the  proceeds  of  the  bonds,  the 
mayor  proceeds:  "Now  in  regard  to  the 
physical  value  of  the  electric  Ut^t  plant, 
wlUcb  has  been  disputed  by  parties  unskilled 
In  sodi  material,  we  simiily  state  that  we 
have  bad  that  InTolced  by  experts  in  that 
line  at  quite  an  expense  to  the  dty  la  onler 
that  no  undue  advantage  be  takoi,  and  that 
all  appearance  at  [it]  be  a^Drdkended.  TSuoe 
experts  found  the  value  to  be  f 13,800,  and 
JSgured  out  a  reasmtable  depreciation  to  be 
12,000,  whl(dt  leaves  the  present  physical  val- 
ue to  be  111,800.  The  remainder  of  the  914,- 
000  is  for  the  surrender  of  the  six-year 
franchise  which  the  present  cranpany  have  on 
the  dty  and  the  transfer  of  all  rights  in  and 
to-  each  and  every  artlde  mmtloned  In  the 
Invoice." 

This  notice,  which  was  prepared  and  circu- 
lated among  the  electors,  has  been  treated  as 
an  authentic  statement  1^  both  ttie  dty  and 
the  company.  In  their  answers  filed  In  this 
action  a  reference  was  made  to  thla  state- 
ment, very  probably  for  the  purpose  of  meet- 
ing the  charge  of  fraud.  They  alleged  that 
the  mayor,  acting  by  the  direction  of  the  cid'^ 
council,  posted  over  the  dty  In  a  large  num- 
ber of  conspicuous  places  the  notice  which  is 
set  out  at  length,  and  which  contains  the  ad- 
mission that  ¥11,800  was  the  agreed  value  of 
the  property  sold,  and  that  $2,200  was  the 
price  fixed  on  the  unexpired  franchise.  In 
addition  to  this  acknowledgment  several  of 
the  officers  testified  in  regard  to  the  valua- 
tion made  by  the  expert,  which  was  used  as  a 
basis  of  negotiations,  and  that  his  appraisal, 
after  deducting  the  expenses  of  making  it, 
was  substantially  the  same  as  the  amount 
named  In  the  mayor's  notice.  There  was  tes- 
timony In  regard  to  the  depredation  in  the 
property,  an  estimate  of  which  was  given  by 
the  witnesses,  and  in  that  connection  there 
is  the  statement  issued  by  the  officers  to  the 
effect  that  in  the  purchase  of  the  property 
the  depredation  was  figured  at  $2,000.  As 
against  the  claim  that  the  consideration  paid 
may  have  included  additions  subsequently 
made  to  the  plant,  there  Is  the  testimony  that 
the  dty  paid  $2,554.27  for  extra  material  or 
things  not  included  in  the  purchase  price  in 
question.  While  the  machinery  and  material 
purchased  was  listed  at  prices  which  footed 
up  exactly  $14,000,  it  la  plain  that  the  sur- 
render of  the  franchise  was  Included  In  the 


price,  and  we  think  there  Is  testimony  saiB- 
dent  to  sustain  the  finding  that  $2,200  of  that 
sum  was  paid  for  the  surrender  of  the  fran* 
chi8& 

It  follows  that  the  Judgment  of  the  district 
court  must  be  affirmed.  All  the  Justices  con- 
curring. 


WADS  V.  HORNADAY  et  aL    (Ma  18,«1&) 
(Supreme  Coort  of  Kansas.   May  9.  19140 

(Byllahut  by  the  Oottrt.) 

L  PABTNxasHip  (I  5*>— What  GoifsnTUTES- 

Pabticipatioh  in  Profits. 

Partnership  ia  a  matter  of  cootract,  aod 
courts  will  not  create  such  a  contract  against 
the  will  of  a  party.  A  definition  of  partnership 
which  is  at  once  accurate,  comprehensive,  and 
exclusive  is  extremely  difficolt.  Partidpation 
in  the  profits  is  only  regarded  as  a  circumstaoce 
to  be  considered  in  determining  whether  or  not 
a  partnership  existed.  The  mere  fact  that  the 
parties  called  themselves  partners  and  referred 
to  tbdr  business  relation  as  a  partnership  will 
not  necessarily  make  them  partners,  nor  their 
business  a  partnerabip. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  S8  Ifi.  18;  Dec  Dig.  |  6.*] 
2.  Pastrebsbip  (S  5*)— CaBATioR— Cohtuct 

--OonaiBuoTzoff. 

In  this  case  it  is  held  that  an  arrangement 
between  three  persons  for  a  division  of  the  net 
profits  accruing  on  certain  sales  of  shares  of 
stock  in  lieu  of  office  rent  and  services  furnish- 
ed by  one,  advertising  and  printing  furnished 
by  another,  and  services  of  the  other  In  die  sale 
of  the  stock  and  in  the  advertising  and  com- 
spondence,  did  not  create  a  partnership,  in  the 
sense  that  one  could  bind  the  others  by  a  con- 
tract made  in  the  name  of  all. 

[Ed.  Note.— For  other  cases,  see  PartnaraUp. 
Cent  Dig.  H  IS,  16;  Dec.  Dig.  |  5.«] 

Appeal  from  District  Court,  Douglas  Coun- 
ty. 

Action  by  H.  H.  Wade  against  W.  E. 
Hornaday  and  others,  as  partners.  Judg- 
ment for  plaintifr,  and  defendants  Hartln 
and  Brady  appeaL  Reversed  and  remanded. 

B.  E.  Melvln  and  Means  &  .Rice,  all  of 
Lawrence,  for  appellants.  W.  B.  Brownelt 
and  Henry  H.  Asher,  both  of  Lawrenc«^  for 
appellee. 

PORTER,  J.  Hie  question  hivolved  U 
whether  a  partnerabip  existed  between  B. 
A.  Martin  and  J.  "L.  Brady,  the  appellants, 
and  W.  E.  Hornaday,  by  which  the  appdlants 
were  bound  to  answer  tor  an  indebtedness 
incurred  by  Hornaday  in  the  name  of  the 
partnership.  TbB  action  was  brought  to  re- 
cover for  certain  advertising  printed  In  the 
Kansas  City  Drovers'  Daily  Tel^jam,  the 
account  having  been  assigned  to  the  appel- 
lee. The  advertisement  invited  snbscrlptloiiit 
to  the  capital  stock  of  the  United  States 
Rapid  Mail  Service  Company,  a  corporation 
with  which,  on  or  about  July  3,  1909,  Horna- 
day had  entered  Into  an  agreement  to  sell 
1,500  sliaree  of  it9  capital  stock.  On  Jaly 
20,  1009,  H.  A.  Martin  and  J.  L.  Brady,  the 
appellants,  entered  into  an  arrangement  or 
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contract  with  Bomaday  wbereby  tbey  ander- 
took  to  render  Urn  certain  aaatotance  In  the 
sale  of  290  Bbarea  of  the  capital  stock  above 
referred  to.  Neither  Marttn  nor  Brady  aa- , 
ttaoiiaed  the  Insertloo  of  any  advertlBkig  In 
tbe  Dally  Td^ram,  and  nfidtli«  of  tbem 
knew  of  Ita  publication  nntll  long  aftwwards. 
If  tta^  are  liable  In  this  case,  It  must  be  on 
the  theory  that  by  Quix  agreemoit  with 
Homaday  a  partnership  was  created,  which 
gare  him  authority  to  bind  them  upon  any 
contract  fbr  advertising  which  he  might  see 
at  to  make  in  furtherance  of  the  sale  of 
stock,  whether  or  not  they  were  Jointly  in- 
terested therein,  for  it  appears  that  the  ad- 
vartlsement  mentioned,  not  only  tbe  2tS0' 
shares  of  stock  in  tbe  sale  of  which  the  ap- 
pellants were  Interested,  but  also  other 
shares  of  stock  In  the  same  corporation.  The 
Jury  returned  a  general  verdict  In  favor  of 
the  plaintiff.  From  the  judgment,  Martin 
and  Brady  have  appealed. 

Tbe  contract  between  the  appellants  and 
Homaday  recites  that  Homaday  had  un- 
dertaken, under  a  contract  with  the  United 
States  Rapid  Mall  Service  Company,  to  sell 
260  shares  of  Its  capital  sto<^  at  a  certain 
price,  aind  that  Brndy  and  Martin  desired  to 
work  In  co-operation  with  him  in  the  sale 
of  the  stock  for  their  mutual  benefit  and  gain; 
that  Homaday  should  have  charge  of  the  sale 
of  the  stock  and  of  the  advertising  and  cor- 
respondence; that  J.  L.  Brady  was  to  fur- 
nish the  free  use  of  the  columns  of  the  Law- 
rence Journal  and  such  advertising  and  read- 
ing notices  as  should  be  deemed  necessary  to 
sell  the  stock,  and  In  addition  should  "supply 
needed  Job  printing  free  to  this  iwrtnershlp." 
Martin  was  to  allow  tbe  free  use  of  bis  of- 
fices In  Lawrence  for  the  sale  of  the  stock, 
and  also  to  assist  In  selling  the  same  to  the 
best  of  his  ability.  The  contract  provides 
that  Homaday  should  bear  his  own  travrf- 
Ing  expenses,  and  that  additional  expenses 
In  connection  with  the  sale  of  the  stock 
should  be  borne  equally  between  the  parties. 
There  Is  a  provision  that  the  profits  on  the 
Rale  of  the  stock  over  and  above  25  per  cent, 
of  the  par  value,  which  was  to  be  paid  to  the 
company  issuing  It.  should  be  divided  equal- 
ly between  the  parties  to  the  agreement,  each 
to  receive  one-tblrd.  NoOlng  la  said  with 
respect  to  losses. 

[1]  The  question  is:  Did  the  contract,  con- 
duct, and  proceedings  of  the  appellants  con- 
stitute them  partners  as  to  third  persons?  As 
a  test  of  partn««hip,  tbe  so-called  rut  profit 
rule,  which  dates  back  to  the  year  ITTfi,  has, 
since  ISM,  be^  abandoned  as  a  result  of 
the  decision  In  Cox  t.  Hickman,  8  H.  L.  Oas. 
268.  Prior  to  1860,  mere  partldpetlon  of  the 
prc^ts,  r^ardless  of  the  intention  of  tbe 
partlea,  was  by  tbe  fihiglish  courts  held  eon* 
dutfve  of  the  liablU^  of  the  partldpant  to 
the  creditors  of  the  concon.  The  change  In 
the  rule  In  Etagland  was  readily  adopted  by 
the  American  courts,  and  since  then  the  fact 
that  there  was  to  be  a  partlclpatlini  la  the 


profits  Is  ODly  regarded  as  a  drcnmstance 
to  be  taken  Into  conadderaUon  with  all  the 
circumstances  and  the  whole  transaction  In 
determining  whether  or  not  a  partnership 
existed.  Shepard  v.  Pratt,  16  Kan.  200.  213; 
Beard  t.  Rowland  et  aL,  71  Kan.  878,  81  Paa 
188;  Wetland  v.  Sdl.  83  Ean.  229.  100  Pac. 
771.  And  see  tbe  cases  dted  In  note,  18  U  R. 
A  (N.  S.)  963, 1106.  Numerous  attempts  hare 
been  made  to  formulate  a  definition  of  part- 
nersblp^  but  it  has  been  said  to  be  beyond 
the  capacity  of  conrts  to  make  a  definition 
which  Is  at  once  accurate,  comprehensive, 
and  exclusive.  Langl^  v.  Sanbom,  130  Wis. 
178,  114  N.  W.  787.  In  Fechteler  v.  Palm 
Bros.  &  Co.,  66  O.  a  A  336,  133  Fed.  462, 
Judge  Lurton  expressed  tbe  opinion  that  "it 
is  not  very  prudent  to  define  a  partnership." 
The  mere  tect  that  the  parties  call  them- 
selves partners,  or  refer  to  their  business  re- 
lation as  a  partnership,  will  not  necessarily 
make  them  partners,  nor  make  the  business 
a  partnership.  Thompson  v.  Holden,  117  Mo. 
118,  22  S.  W.  905;  Jordan  v.  Wilklns,  3 
Wash.  C.  C.  no,  Fed.  Cas.  No.  7,527;  Sailors 
V.  Nixon^ones  Printing  Co.,  20  111.  App.  500. 
On  the  other  hand,  a  contract  may  create  a 
partnership,  although  there  Is  no  mention  In 
it  of  the  word.  Johnson  Bros,  v.  Carter  & 
Co.,  120  Iowa,  855,  94  N.  W.  850 ;  Grlffen  v. 
Cooper,  50  111.  App.  257 ;  Spauldlng  v.  Stub< 
hlngs,  86  Wis.  256,  56  N.  W.  469,  39  Am.  St. 
Rep.  888.  It  has  also  been  repeatedly  de- 
clared that  a  man  cannot  be  made  a  partner 
against  his  wiU,  by  accident,  or  by  the  con- 
duct of  others,  for  the  reason  that  partner- 
ship is  a  matter  of  contract  Cook  r.  Carpen- 
ter ft  Cook,  34  Tt  121,  80  Am.  Dec  670; 
Freeman  v.  Bloomfleld,  43  Mo.  391.  Nor 
win  it  arise  by  operation  of  law.  The  courts 
will  no  more  create  such  a  contract  against 
tbe  will  of  a  party  than  they  will  contracts 
of  any  other  character.  Fairly  v.  Nash,  70 
Miss.  193.  12  South.  149 ;  'Pbillips  v.  Phillips, 

49  111.  487;  Hankey  t.  Becht,  25  Minn.  212. 

50  that  the  £act  that  tbe  appellants  In  this 
case  signed  a  contract  which  defined  the  re- 
lation between  themselves  and  Homaday  as 
a  "partnership"  Is  of  very  slight  consequence. 

[2]  We  think  It  Is  clear  that  under  the  con- 
tract in  question  no  partnership  was  created; 
that  is,  no  commercial  or  trading  partnership. 
The  arrangement  was  formed,  not  for  the 
parp<»e  of  buying  and  selling  stock.  In  gen- 
eral, nor  did  it  contemplate  the  general  sale 
of  the  stock  of  the  particular  corporation 
mentioned  in  the  agreement.  It  was  for  the 
sole  purpose  of  sdUng  on  commission  260 
shares  of  that  stock  in  the  <Aty  of  Lawrence. 
SlmUar  arrangements  between  parties  for 
sbarliv  both  profits  and  losses  In  a  single 
vulture,  where  the  division  was  dearly  In* 
tuided  to  be  in  lieu  of  cmnpensatlon  for  serv- 
ices, or  of  office  rent  and  advertising,  and 
matters  of  that  kind,  have  been  held  not  to 
create  a  partnership  in  the  sense  that  one 
partner  could  bind  tlte  other  1^  his  contract 
In  Jjoe  T.  National  Bank,  4S  Kan.  St  26  Pac. 

Digitized  by  Google 


872  UO  PAGIFIO  BBFOBTBR  (KUL 


106. 11  L.  R.  A.  288,  partnership. vas  form- 
ed for  tbe  purpose  of  carrying  on  a  real  es- 
tate, loan,  and  imniaDce  truBliiess  on  commtB- 
slon,  but  It  was  held  to  be  a  nontrading  part- 
nershlp.  In  Sh^ard  r.  Pratt,  16  Kan.  200, 
218,  and  In  Beard  t.  Rowland  et  aL,  71  Kan. 
873,  81  Pac.  188,  It  was  ruled  that  profit 
sharing  Is  not  an  nnfalUng  test  of  tbe  ex- 
istence of  partnership,  bnt  merely  a  fact 
which  may  be  taken  Into  consideration  to  de- 
termine the  auestlon,  and  Is  oftm  controlled 
by  othor  consldotitions.  In  Weiland  t.  Sell, 
88  Kan.  220,  100  Pac.  771,  it  was  held  that 
tbe  arrangement  for  a  division  of  the  net 
profits  or  commissions  on  certain  sales  In 
lieu  of  office  rent  and  advertising  ffid  not 
create  a  partnership,  and  that  the  sharli^  of 
the  profits  was  a  drcnmstance  ovwhome  by 
oUier  controUing  ftuits.  In  Horn  v.  Nevrttm 
City  Bank,  32  Kan.  618,  B22.  4  Pac.  1022.  the 
distinction  was  drawn  betwem  a  nontradiiu; 
partnership  and  a  commercial  or  trading  one. 
In  tb&t  case  It  was  held  that  Horn  and  liong 
were  partnora  only  In  the  running  of  a 
threshing  machine,  and  it  was  said  that: 
**Snch  a  partaierahlp  la  one  of  occnpatfon  or 
employment  only.  It  la  not  a  commercial  or 
trading  partnership'*— and  althoui^  the  con- 
tract provided  for  a  division  ot  the  profits 
and  losses  equally.  It  was  held  that  Whoever 
deals  with  an  bidlvidnal  Jidntly  Interested 
with  another  in  such  a  matter  "must,  at  his 
peril,  inform  hlms^  of  tbe  nature  of  the 
partnerahlp." 

The  present  case  fallfl  within  .principle 
of  many  cases  which  have  arisen  where  par- 
ties undertake  Jointly  a  single  enten>nse  or 
venture,  aa,  for  Instance,  that  of  buying  a 
tract  of  land  and  selling  It  again  at  nn  ad- 
vance^ the  profit  or  losses  to  he  shared  equal- 
ly, the  profits  to  be  in  lieu  of  services  in  the 
joint  enterprise  undertaken,  that  of  selling 
tile  particular  land.  Arrangements  like  fliese 
have  repeatedly  been  held  not  sufficient  to 
constitute  a  partnership.  Oottschalfc  v. 
Smith,  1S6  ni.  377,  40  N.  B.  037;  Adams  v. 
Fanfc.  B3  lU.  210;  Coward  r.  Glanton,  122 
Gal.  4S1,  6S  Pac.  147;  Sain  v.  Rooney,  12S 
Mo.  App.  176, 101  8.  W.  1127.  A  case  in  point 
is  that  Bruce  t.  Hastings,  41  Vt  880;  at 
page  383  (08  Am.  Dee.  003).  In  the  o^lon 
it  was  said:  '3nt  we  tiUnk  a  partnership 
does  not  arise  on  the  agreement  which  the 
evidence  tends  to  show  was  made  between 
these  parties.  *  *  *  It  was  not  an  agree- 
ment to  put  In  capital  and  labor  for  the  pur- 
pose of  trade  generally;  but  the  agreement, 
as  shown  ttie  evldenoe,  was  limited  to  a 
single  rqteclfic  purchase  by  the  defendant, 
with  the  understanding  that  the  property 
should  be  sold  aa  soon  aa  a  purduser  or 
purdbamn  could  be  found,  and  that  the  de- 
fendant would  give  the  plaintifC  one-half  that 
should  be  made  In  the  enterprise,  in  considera- 
tion of  his  agreement  to  aid  and  assist  the 
defendant  In  carrying  out  his  contract  with 
Nelson.    The  form  of  the  contract  has  very 


mndi  the  appearance  ot  hetng  a  mode  de- 
termining the  plalntUTs  compensation  fbr  Qm 
aaslatance  which  he  contributed  to  the  de- 
fendant in  tbe  purchase  and  sale  of  tbe 
property.** 

nie  contract  Itself  shows  tliat  tben  was  no 
commercial  or  trading  partnership  formed- 
The  court  should  have  snstsdned  a  Aeaaaret 
to  the  evidaic&  The  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  la- 
stmctions  to  render  Judgment  in  favor  of  Qie 
defendants.  All  tbe  Justices  concurring. 


ROTER  V.  WESTERN  SILO  C30. 
(No.  18.801.) 

(Supreme  Ooart  of  Kanaasi    May  0.  1014.) 

(BylXuhm  hji  the  Oourt.) 

EVIDEKOB  (S  442*)— Paboi.  BVIDKHC»-IirC01C- 
FUTB  OONTKAOT. 

A  written  contract  for  the  employmeiit  of 
an  agent  to  aell  silos  and  other  articles,  aod 
the  commiMliHi  to  be  paid  to  the  agmt  there- 
for, reads:  "On  silos:  26  and  6  per  crat  ob 
fifty— 30  per  cent  on  75  or  more."  No  pro?i- 
Bfon  Is  made  In  the  contract  for  any  commission 
for  the  sale  of  only  42  siloa  thereunder,  bat  it 
cannot  reasonably  be  presumed  that  the  aceut 
was'  to  receive  nothing  for  sach  sales;  The  con- 
tract is  evidently  locomplete,  and  oral  evidence 
Is  admissible  to  show  the  agreement  between 
the  parties. 

[Bd.  Note.— For  other  ease&  sea  Erideoce, 
Cent  Dig.  H  1874-18B7;  DeTlNg.  |  4«2.*] 

Appeal  from  District  Court,  Harv^  Oounty. 

Action  by  B.  W.  Boyer  against  the  Weston 
Silo  (Company.  Jnd^nent  fl>r  plaintiff,  and 
deflaidant  appeals.  Reversed. 

von  der  Helden  ft  Morgan,  of  Newton^ 
Franklin  &  MlUer,  of  Des  Moines,  and  W.  H. 
von  der  Helden,  of  Newton,  for  appellant. 
Branlne  ft  Bart,  of  Newton,  for  aKtellee. 

SMITH,  J.  The  plaintiff  brought  this  ac- 
tion in  tbe  district  court  of  Harvey  county  to 
recover  a  balance  alleged  to  be  due  him  for 
commissions  as  agent  for  the  defendant  In 
the  sale  of  silos  and  cutters  in  the  tenitoi; 
defined  In  a  written  contract,  a  copy  of 
which  was  made  a  part  of  the  i>etltlon  and 
was  admitted  In  the  answer.  It  was  also  ad- 
mitted that  the  plaintiff  sold  42  sUos,  the  Ust 
price  of  which  was  fl4,61S.  The  defendant  in 
the  answer  denied  all  the  allegatioiui  of  tbe 
petition  except  that  It  admitted  the  residence 
of  plaintiff,  Ua  capacity  as  Its  agent,  and  that 
the  contract  was  eut^ed  Into  betwera  tbenL 
It  was  alleged  that  the  written  contract  did 
not  provide  what  per  cent  as  commlsBion  was 
to  be  paid  in  case  the  plaintiff  acid  less  than 
60  sUoB.  but  that  It  was  MTreed  and  under- 
stood between  plaintiff  and  defoidant,  at  and 
before  the  execution  of  tbe  contract,  that  in 
case  leas  than  GO  siioe  were  sold,  the  ^alntiff 
was  to  receive  26  per  cent,  comffliasfon.  and 
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DO  more:  tbat  plaliitttf  did  not  sell  60  sUos, 
and  was  entitled  to  receive  rally  20  per  eoit. 
commission.  The  d^ndant  admitted  that  It 
owed  the  plaintiff  $736.69,  and  oonfeseed 
Judgment  therefor.  The  reply  was  a  general 
denial  as  to  all  matters  Inconsistent  with  the 
petition.  A  trial  was  had  to  a  Jury,  and  after 
the  Introdnctlon  of  the  evidence  of  each 
party,  the  coart  gare  the  Jury  a  number  of 
Instructions,  one  of  whl<A,  No.  2,  presents  the 
xnindpal  controversy  in  the  case.  It  reads: 
"(2>  The  Jnry  are  Instructed  that  under  the 
admitted  contract  between  the  plaintiff  and 
defendant,  which  Is  set  out  In  plalntUTs  peti- 
tion, the  defendant  agreed  to  pay  the  plaintiff 
com  missions  on  all  sales  of  silos  made  at  list 
price.  2S  and  5  per  cent,  on  any  number  of 
silos  sold  by  plaintiff  if  the  number  sold  did 
not  exceed  7K,  and  It  is  further  agreed  that  in 
case  the  plaintiff  should  sell  any  silos  for  de- 
fendant at  less  than  Ust  price,  thai  the  differ- 
ence between  the  price  for  which  said  silo 
was  sold  and  the  list  price  should  be  deducted 
from  plaintiff's  commlscdons.  It  Is  further 
agreed  In  said  contract  that  the  plaintiff  will 
pay  defendant  3  per  oeat  additional  m  all 
cash  settlements  made  by  the  idalntlfl  on  or 
before  August  1. 1912." 

The  written  contract  prescribed  no  percent- 
age of  cMnmlsslfm  for  the  sale  of  silos  In  a 
less  number-  than  60,  but,  If  60  silos  were 
sold,  it  fairly  implied  there  was  to  be  some 
rate  of  commlsBion  to  be  paid  on  a  leas  num- 
ber of  sales.  The  instmctlon  that  the  per- 
centage on  sales  of  silos  from  1  to  76  was  26 
and  5  gives  no  force  whatever  to  the  words, 
"on  ftfty."  These  words,  with  the  context,  in- 
dicated a  cfaai^  In  the  rate  of  commission  if 
SO  sUoa  wen  sold.  The  aj^pellant  asked  leave 
to  introdnoe  evidenoe  that  there  was  an 
agre^ent  and  underBtandlng,  concurrent  in 
Ume  with  the  written  contract,  that  the  com- 
mission on  sates  less  than  60  in  number  was 
to  be  2&  per  cent.;  on  80  to  76,  the  commis- 
sion was  to  he  25  per  cent  and  6  per  cent. ; 
on  75  or  more,  SO  per  cent  Tbia  evldcsioe 
was  erroneooaly  nduded.  TbB  appeUee^s 
evidence  showi  that  he  sold  ooly  42  sllo^  and 
aniellant  admitted  that  It  was  to  pay  25  per 
coit  for  sncb  salea. 

As  to  the  fright  durges,  tbere  was  a  ao- 
called  writtm  contract  and  a  printed  «»- 
tract  Tbey  seem  to  contain  confllctlDg  provi- 
skma  The  role  Is,  in  aoeh  oase^  that  if  the 
written  part  Is  definite  and  obtain  In  its 
provisions,  It  must  govern.  The  court  found, 
however,  that  tlie  written  part  was  anAlgn- 
ou^  and  fliat  the  ininted  oontiact  in  tlda  » 
oect  vraa  deflnlte  and  certain,  and  should  be 
ftfflowed  as  to  this  item.>  The  concduiton  is 
dlsapiHOved.  The  amblgnltT'  should  have 
been  removed  by  parol  evidence,  and  the  two 
provisions  ttien  considered  togetiier  as  in 
other  cases. 

The  Judgment  is  reversed,  and  the  case 
Is  remanded.  All  the  Justices  concurring. 


STATE  ex  ret.  DAWSON,  Atty.  Oen.,  v.  OITX: 

OF  ATCHISON.   (No.  lfi,106.) 
(Supreme  Court  of  Kansas.    Hay  0,  lOlO 

(Svttdbu*  &v  the  Courts 
Municipal  Cortobatxohs  (|  122*)— Pbibump- 

TIONS— ObDIN  A  NCE8. 

Where  an  ordinance  which  has  been  regu- 
larly passed  by  a  city  cooncU  and  approved  by 
the  mayor  is  offered  in  evidence,  and  the  valid- 
ity of  such  ordinance  depends  upon  the  existence 
of  one  or  more  facts  at  the  time  of  the  enact- 
ment thereof,  the  existence,  and  not  the  non- 
eziBtsnce,  of  the  necessary  facts  to  sustain  the 
validity  of  the  ordinance,  aboold  be  presumed,  in 
tlie  absence  of  evidence  to  the  contrary. 

[EM.  Note.— For  other  cases,  see  Mmiicipal 
Gorporatioiia,  Cent  Dig.  |S  281-289;  Dec.  Kg. 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  the  State,  on  the  r^atlon  of 
John  S.  Dawson,  Attorney  General,  to  oust 
the  City  of  Atchison  from  exerdslng  certain 
powers.  From  Judgment  fb>  defmdant 
plaintiff  appeals.  Affirmed. 

J.  S.  Dawson,  Atty.  Gen.,  B.  P.  Waggener, 
of  At»hlson,  and  A.  E.  Grane^  of  Holton,  for 
appellant  Walter  B.  Brown,  of  Atchison, 
for  appdlee. 

SMITH,  J.  This  action  was  brought  In 
the  name  of  tSie  state  of  Kansas,  on  the  re- 
lation of  the  Attorney  General,  to  oust  the 
city  of  Atehlson  from  exercising  certain  pow- 
ers It  had  assumed  to  eceidse  in  the  pas- 
sage of  Ordinance  No.  8096.  The  ordinance 
purports  to  annex  66  acres  of  land  to  the 
dty,  wtaldi  power  it  is  alleged  was  not  au- 
thorized by  law,  but  was  usurped.  The  re- 
lief asked  tor,  as  stated  by  the  ai^lant,  Is : 
"The  prayer  of  said  petition  was  that  the 
said  dtty  be  required  to  answer  all  such  mat- 
ters, that  It  might  he  ousted  forever  from 
the  exercise  of  said  usurped  corporate  pow- 
ers, and  that  ito  said  action  in  the  passage 
of  said  ordinance  and  att»apt  to  annex  said 
6S  acres  of  land  to  tlie  dty  of  Atchison,  as 
a  part  thereof,  should  be  annulled  and  hrid 
v(dd,  and  In  excess  of  its  corporate  power.** 

The  dty.  In  Its  anairer,  admitted  that  it 
was  a  d^  of  Uie  first  class,  as  alleged  by 
the  appdlant,  that  It  had  all  tte  powm 
of  such  a  dty,  and  that  included  In  audi 
powera  was  the  poww  to  annex  to  tiie  dtr 
unplatted  lands  whlA  lie  within  or  malidy 
within  ttM  dty,  and  that  the  6B-aere  tract 
descrtked  In  the  petition  was  un^ttedland 
wad  lies  mainly  within  the  dty  of  Atdilson. 
The  entive  boondary  of  ttie  ffi-acre  tract  to 
set  forth,  with  the  length  in  feet  of  the  sev- 
eral boundary  llnea.  To  this  answer  a  de- 
murrer was  filed,  partleularly  to  the  thlM 
paragnqA,  describing  the  metea  and  bonnda 
of  the  tract  The  demnrrer  was  overruled. 
Thereupon  a  r^ly  was  filed,  whidi  contained 
a  general  denial,  except  as  to  facts  previous- 
ly admitted.  The  reply  further  allied  tbat 
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tbe  bonndary  lines  of  Atchison,  as  described 
In  tba  answer,  bad  nerer,  prerloos  to  tbe 
passage  of  Ordinance  No.  SODQ^  been  estab- 
lished by  any  legal  or  Taltd  ordlnaiioe,  and 
that  said  ordinance  was  therefore  Told. 

Tbe  case  was  tried  to  the  court  wltbont  a 
Jury.  The  appelant,  assuming  the  burden  of 
proot  Introduced  evidence  trading  to  show 
that  the  e5-acre  tract  of  land  had  heen  laid 
off  in  lots,  blocks,  streets,  and  alleys  in  1860, 
but  that  by  proper  proceedings  by  tbe  board 
of  county  commissioners  the  tract  was  ex< 
punged  from  the  record  and  restored  to  Its 
former  condition  of  unplatted  land;  also  evi- 
dence tending  to  show  that  more  than  one- 
half  of  the  boundary  of  the  66-acTe  tract  did 
not  consist  of  the  boundary  lines  of  the  city 
prior  to  the  passage  of  Ordinance  No.  3096, 
except  as  the  same  were  attempted  to  be 
changed  by  Ordinance  No.  S074  and  Ordi- 
nance No;  8090.  To  this  evidence  the  dty  in- 
terposed a  demurrer,  which  was  overruled. 
Tbe  appellant  produced  in  evidence  Ordi- 
nance No.  3096.  Thereupon  the  appellee  of- 
fered In  evidence  Ordinance  No.  3074,  to 
which  objection  was  made  that  It  was  In- 
competent and  immaterial,  and  because  the 
ordinance  itself  showed  that  It  was  not  pass- 
ed In  pursuance  of  any  law  of  tbe  state,  no 
foundation  was  laid  for  the  Introduction  of 
the  ordinance,  nor  was  there  any  evidence 
tending  to  show  any  invalidity  therein.  This 
objection  was  overruled,  and  tbe  ordinance 
read  in  evidence. 

Appellee  thereupon  Introduced  as  a  wit- 
ness one  Altman,  who  testified  that  he  was 
dty  engineer  of  the  city  of  Atchison  and 
produced  a  plat,  which  he  testified  he  had 
prepared  from  descriptions  he  got  at  the 
courthouse.  Whereupon  the  following  ques- 
tions were  asked  and  answers  returned:  "Q. 
What,  if  any,  ordinance  did  you  use  In  de- 
fining the  boundaries  of  the  city?  A.  The 
ordinance  prepared  before  3006.  Q.  3074? 
A.  Yes,  sir.  Q.  This  plat  shows  the  bound- 
aries of  the  dty  drawn  by  you  from  that 
ordinance?  A.  Yes."  There  was  no  evidence 
showing  the  boundaries  of  the  dty,  except 
Ordinances  No.  3074  and  3006,  and  the  plat 
made  therefrom  by  tbe  city  engineer.  Appel- 
lant thereupon  filed  a  motion  for  Judgmttit  in 
Its  favor,  which  was  denied. 

In  2  Dillon,  Munidpal  Corporations,  S  648, 
it  is  said:  "It  will  be  presumed  that  an  or- 
dinance is  valid  and  the  burdok  of  proving 
its  Invalidity  is  en  the  pefson  asserttng  it." 
Tbe  onllnftnce  could  only  be  valid  If  one  of 
tbe  GonditlonB  prescribed  by  section  872  of 
tbe  Qtaenl  Statutes  of  1909  existed:  hmxce 
the  ivesumption  of  validity  carries  with  It  a 
presumption  of  the  existence  of  such  condi- 
tion. The  presumption  that  the  ordinanoe  la 
nlld  is  not  condwlTe,  but  Is  miflSclat  to 
cast  opon  appellant  the  burden  of  proving 
its  Invalidity.  No  evidence  whatever  being 
(dtered,  the  court  did  not  err  In  admlttU^ 
the  ordinance  In  evldenca   Tbe  ordinance 


(Now  80T«  deeciibea  Qie  boimdute  of  Os 
land  thereby  annexed  to  the  dty.  and  tiuie- 
by  famished  tbe  buds  for  tbe  wneftmant  of 
Ordtnance  No.  8006. 

We  hare  not  overlooked  the  contention  of 
appelant  that  in  a  quo  wanmnto  proceed- 
ing, as  in  the  case  at  McOahan  v.  People.  191 
lU.  493,  61  M.  B.  418,  tin  burden  of  proof 
is  upon  tbe  m^ondoit  In.  this  case  the  in- 
troduction of  Ordinance  No.  8074  met  tbe 
requirement,  and  the  burden  ut  inoo^  as  we 
have  seen,  shifted  upon  tbe  appellant. 

The  oonrt  made  findings  of  fact,  which, 
in  substance,  gave  the  boundaries  of  the 
tract  annexed  by  Ordinance  No.  3096;  that  it 
contained  60  acres  more  or  leas,  and  was  un- 
platted; that  Ordinance  No.  3074  defined  the 
boundaries  of  the  dty  Just  prior  to  the  pas- 
sage of  Ordinance  No.  3096,  and,  in  sub- 
stance, that  Ordinance  No.  3074  defined  the 
boundaries  of  (he  dty,  so  that  the  boundary 
of  the  65-acre  tract  in  its  entire  length  was 
7,200  feet,  of  which  4,645  feet  was  coexten- 
sive with  the  boundary  of  the  city  of  Atchi- 
son immediately  prior  to  the  passage  of  Or- 
dlnen<»  No.  3096;  that  the  OS-acre  tract  of 
land  lies  mainly  within  the  dty  of  Atdilson; 
and,  in  effect,  that  Ordinance  No.  3096  waa 
duly  passed,  signed,  and  published.  As  con- 
clusions of  law,  the  court  found  that  Ordi- 
nance No.  3096  was  duly  passed  and  Is  a 
valid  ordinanoe  of  the  dty,  and  the  dty  bad 
the  power  to  adopt  such  ordinance;  that  the 
annexation  of  the  65-acre  -tract  of  land  by 
Ordinance  No.  3096  was  legal  and  valid,  and 
not  in  excess  of  the  power  of  the  dty.  Judg- 
ment was  r«idered  for  the  defendant  no- 
tion for  new  trial  was  overruled. 

Tbe  prindple  queistlon  in  this  case  seems 
to  be,  whoi  the  validity  of  only  one  ordi- 
nance of  the  dty  Is  attadced,  and  Its  validi- 
ty depends  upon  the  validity  of  a  prior  or- 
dinance, whether  the  burdoi  is  imposed  up- 
on the  city  to  establish  the  validity  of  tbe 
prior  ordinance,  which  is  not  attacked.  If 
8f>,  It  may  be  said  the  validity  of  the  prlw 
ordinance  may  depend  upon  the  validity  of 
an  ordinance  prior  thereto;  that  the  dty 
must  establiab  the  validity  of  each  enstain- 
ing  ordinance,  so  iong  as  the  validity  of  eacb 
ordinance  depends  upon  tbe  validity  of  a 
prior  ordinance.  The  converse  is  that  tbe 
validity  of  a  sustaining  ordinance,  r^nlarly 
passed,  approved,  and  puUisbed,  Is  to  be 
presumed  ontB  tbe  ralidtty  tbereoC  la  bo* 
peached. 

Tbe  petition  in  this  case  admitted  the  le- 
gal exlatenoe  of  the  dty  of  Atchison,  an4  It 
Is  ooBtended  bj  ^ipellee  that  audi  admis- 
sion admits  the  corpwate  boundaries  of  tbe 
dty,  except  wo  far  aesodi  boundarlei  are  pat 
In  israe.  On  the  otber  band,  tbe  appellants 
daim.  in  substance,  that  hbAct  their  allega- 
thm  that  tbe  dty  liad  no  authority  to  annex 
land  attempted  to  be  annexed  by  a  cwtahi 
ordinance,  the  validity  of  which  depends  upon 
the  validity  ot  a  prior  ordinance,  tbe  bardeo 
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rested  upon  the  to  eatabUsh  the  valldi- 
tf  of  the  antecedent  onUnanc& .  In  appel- 
lant's snpplem^tal  briet  It  Is  asserted  tbat 
"the  act  at  the  territorial  L^slature  of 
1858,  IncorporatlDg  the  clt7  of  Atchison  and 
spedally  defined  Its  boundary,  and,  nothing 
farther  a^iearlng,  each  Ordinance  No.  3074 
and  3096,  was  void."  It  this  be  true.  It 
might  be  necessary  to  sustain  the  validity  of 
Ordinance  Ko.  3096,  which  only  is  attacked, 
to  establish  the  validity  of  every  ordinance 
affecting  the  corporate  boundaries  of  the 
fAtYf  which  has  been  enacted  since  1858. 
This  would  impose  an  unnecessary  burden 
upon  the  cl^. 

No  spedflc  facts  are  alleged  in  the  petition 
as  to  the  invalidity  of  any  prior  ordinance, 
and  the  relief  prayed  for,  as  we  have  seen, 
relates  Only  to  Ordinance  No,  3096. 

The  Judgment  Is  affirmed.  All  the  Jos- 
tices  concurring. 


QILBS  T.  ATOHISON,  T.  ft  8.  F.  BY.  GO. 
(No.  18,742.) 

(Sn^eme  Court  of  Kansas.    May  9,  1914.) 

(Bvllahua  ly  ^^e  Oovri.) 

1.  Cabbibbb  (I  218*)  ~  Shipuent  of  Live 
Stock— DAJuaES—DEEZNSB— Notice. 

A  shipment  of  live  stock  under  the  usual 
contract  provided  that,  as  a  condition  precedent 
to  the  riuit.  to  recover  damages  for  loss  or  in- 
jury to  Ills  stock  dnring  transportation,  the 
shipper  should  give  notice  in  writing  of  bis 
claim  before  tbe  stock  was  removed  and  Inter- 
mingled with  other  stock.  In  an  action  to  re- 
cover for  damages  on  account  of  delay  in  trans- 

S)rtation  brought  under  sectioiu  7116,  7117, 
eneral  Statutes  1909,  requiring  carriers  to 
transport  live  stock  at  an  average  rate  of  q>eed 
of  not  less  than  15  miles  per  hoar,  Aeld  error 
for  the  court  to  charge  that,  if  the  damages  were 
the  direct  result  of  the  failare  to  comply  with 
the  16-mile  statute,  then  the  contract  requiring 
notice  was  no  defense. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Omt.^^^^  674-696,  927,  928,  988-949;  X>ec 

2.  Gabbikbs  a  218*)  —  Sbepmxht  of  Iatb 
Stock— iNJuvr  Donne  TBAHaPoSTAraoH— 

Nonci. 

Upon  the  facts  stated  in  the  opinion,  it  is 
held  that  the  loss  and  injury  on  account  of  de- 
lay in  transportation  by  which  the  cattle  became 
jaded,  gaunt,  and  emaciated,  and  after  being 
unloaded  became  restless  and  In  unfit  condition 
and  refused  to  take  the  usual  and  customary  fill 
in  order  to  put  them  in  prime  condition  for  sale,, 
was  a  loss  occasioned  during  trani^rtstion,  and 
that  notice  of  such  a  claim  was  required  as  a 
-condition  precedent  to  the  right  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
^t.^]^|J  674r^,  927,  92a  983-049;  Dec. 

Appeal  bom  District  Court,  Sedgwick 
•Gounty. 

Action  by  John  T.  Giles  against  the  Atchi- 
son, Topeka  &  Santa  Railway  Company. 
From  ]udgm«it  for  plaintiff,  defendant  ap- 
peals. Beversed  and  remanded,  with  di- 
rections. 


W.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Scott; 
all  of  Topeka,  and  Honston  &  Bnx^s,  of 
Wldiita.  for  appellant'  WUUam  Keith,  of 
Wichita,  for  appellee. 

POBTB^,  J.  Tbe  railway  company  has 
appealed  from  a  Judgment  in  plalntUTs  fa- 
vor for  damages  and  attorney's  fees  on  ac- 
count of  shrinkage  In  weight  in  a  shipment 
of  live  stock  from  Protection,  Kan.,  to  Wich- 
ita, Kan.  The  petition  alleged  negligence 
on  account  of  delay  in  transportation  and 
delivery  of  the  cattle  at  their  destination  by 
which  the  cattle  "became  Jaded,  gaunt,  and 
emaciated,"  and  "greatly  disturbed,"  and 
"deprived  of  necessary  rest,"  that  after  be- 
ing unloaded  they  "became  restless  and  In 
unfit  condition"  and  refused  "to  take  tbe 
usual  and  customary  fill  that  was  required 
to  put  them  in  prime  condition  for  sale  on 
the  market,  in  consequence  of  which  plain- 
tiff suffered  a  loss  and  extra  shrinkage  of 
weight,  to  wit,  SO  pounds  per  head."  It  was 
alleged  that  the  defendant  failed  to  trans- 
port the  live  stock  at  a  rate  of  speed  of  15 
miles  per  hour  as  required  by  sections  7116, 
7117,  General  Statutes  1909.  The  shipment 
was  under  the  ordinary  live  stock  shipping 
contract,  which  provided  that  as  a  condi- 
tion precedent  to  plaintiff's  right  to  recover 
damages  for  loss  or  injury  to  his  stock  dur- 
ing the  transportation  he  should  give  no- 
tice in  writing  of  his  claim  before  the  stock 
was  removed  and  tatermlugled  with  other 
sto<^  Ko  notice  of  loss  was  given. 

[1]  The  court  charged  the  Jury  that  if  the 
damages  were  the  direct  result  of  tbe  failure 
to  comply  with  the  l&-mile  statute  then  tbe 
contract  was  no  defense.  The  instruction 
was  erroneous.  The  statute  does  not  attempt 
to  create  a  new  liability  or  cause  of  action 
against  the  carrier,  but  merely  prescribes  a 
minimum  rate  of  speed  at  which  live  stock 
shall  be  transported.  In  effect  it  declares 
that  any  less  rate  of  speed  shall  be  prima 
facie  negligence  on  the  pari  of  the  carrier. 
Before  tbe  statute  was  passed  It  was  the 
duty  of  the  carrier  under  the  common  law 
to  transport  and  deliver  at  destination  with- 
in a  reasonable  time,  and  he  was  liable  for 
any  damages  resulting  from  delay  occasion- 
ed by  bis  negligence ;  but  a  stipulation  In  a 
contract  of  shipment  of  live  stock,  that  as  a 
condition  precedent  to  his  ri^t  to  recover 
damages  for  loss  or  Injury  during  transporiia- 
tlon  the  shipper  shall  give  notice  of  his  claim 
before  the  stock  Is  mingled  with  other  iiLock, 
has  been  repeatedly  held  to  be  a  reasonable 
stipulation.  Sprague  v.  Mo.  Pac.  By.  Co.,  34 
Kan.  347,  8  Pac  465;  Railway  Co.  v.  Kirk- 
ham,  63  Kan.  255.  65  Pac.  261 ;  Railway  Co. 
V.  Wright,  78  Kan.  94,  95  Paa  1132;  Hayes 
V.  Railway  Co.,  84  Kan.  1, 113  Pac.  421 ;  Ray 
V.  Railway  Co.,  90  Kan.  244. 133  Pac.  847.  A 
provision  requiring  such  notice  as  a  condition 
precedent  to  recovery  Is  not  a  stipulation 
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against  the  carrier's  negllgeoce.  Railway 
Go.  T.  Morris,  65  Kan,  932,  70  Pa£.  OBI.  The 
Supreme  Ck)art  of  the  United  States,  In  Uo., 
Kan.  &  Tex.  Rj.  t.  Harriman,  227  U.  S.  6S7, 

88  Sap.  Ct  897,  67  L.  Ed.  690.  has  upheld  the 
same  kind  of  a -stipulation  where  the  llabU> 
ity  arose  under  the  Carmack  Amendment 
(Act  June  29,  1906,  c.  3S91,  S  7,  S4  Stat.  693 
[U.  S.  Comp.  St  Supp.  1911,  p.  1307J)  on  the 
ground  that  the  liability  which  the  act  of 
Congress  Imposes  upon  the  carrier  Is  only  a 
continuation  or  extension  of  common-law  lia- 
bility, "and  may  be  limited  or  qualified  by 
special  contract  with  the  shipper,  provided 
the  limitation  or  gualiflcatlon  be  Just  and 
reasonable,  and  does  not  exempt  from  Iobs 
or  responsibility  due  to  negligence"  (227  U. 
S.  672-,  33  Sup.  Ct  401.  57  L.  Ed.  69(».  Irre- 
spectiTe  of  the  15-mlle  statute,  the  facts 
found  by  the  Jury  are  sufBdent  to  make  the 
defendant  liable  for  the  loss  except  for  the 
failure  to  give  the  notice  as  provided  in  the 
written  contract 

[2]  The  plaintilf  concedes  that  the  shrink- 
age resulted  from  delay  In  transportation, 
but  seeks  to  avoid  the  failure  to  give  the  re- 
quired notice  by  the  contention  that  the  loss 
or  Injury  occurred  after  the  cattle  were  de- 
livered at  destination,  and  therefore  no  no- 
tice was  required.  We  think  this  contention 
cannot  be  sustained.  The  findings  of  the 
Jury  are  that  the  cattle  arrived  at  the  stock- 
yards In  Wichita  15  minutes  after  midnight 
and  were  delivered  to  the  consignee  at  7  in 
the  morning  of  that  day;  that,  after  being 
unloaded  from  the  cars,  the  cattle  did  not 
settle  down  and  rest  before  the  opening  of 
the  market ;  and  that  they  were  sold  on  the 
market  at  half  past  10  o'clock  in  the  fore- 
noon of  the  day  they  arrived.  The  plalntUT 
claims  that  because  of  the  long  delay  his  cat- 
tle were  restless  and  Jaded,  and  after  being 
unloaded  refused  to  lie  down  and  rest  or  to 
drink  the  customary  amount  of  water  before 
the  time  arrived  for  their  sale.  He  must  nec- 
essarily and  does  contend,  however,  that  his 
loss  was  ooaudoned  by  and  was  the  direct 
and  proximate  result  of  defendant's  delay  In 
tnmsportii^  flie  cattle.  His  case  th^efore 
fans  clearly  within  the  mle  of  Railway  Oi. 
T.  Wright,  supra,  where  It  was  held  that 
shrinkage  In  weigjit  occasioned  by  the  un- 
necessary length  of  ttme  the  cattle  were  on 
the  road  la  an  Injury  during  transportation, 
and  hence  comes  within  the  contract  requir- 
ing notice.  An  exception  to  this  rule  has 
been  allowed  where  the  shrinkage  resulted 
from  Uie  cattle  having  to  be  carried  over  to 
next  day's  market  In  such  a  situation  it 
has  been  held  that  notice  of  the  loss  was  not 
a  'reasonable  requirement,  and  therefore  the 
shipper  conlA  recover  without  first  giving 
the  notice.  Here  the  catUe  arrived  In  time 
for  the  market  and  were  sold  3%  hours  aft- 
er their  arrival ;  the  shrinkage  was  not  caus- 
ed by  any  delay  occurring  after  the  transpor- 


tation ended.  On  the  contrary,  the  condi- 
tion flie  catUe  were  In  resulted  from  the  de- 
lay that  occurred  during  transpoztatian.  and 
therefore,  the  nodee  required  by  the  contract 
was  a  condition  precedent  to  Uis  tight  to 
reeorer. 

It  foHowB  that  the  Jv^ment  win  be  re- 
versed, and  the  cause  remanded,  with  dlrec- 
ttons  to  mter  Judgment  for  tlie  defoidant 
All  the  Justices  concurring. 


KANSAS  CITY  v.  STEWART,  County  Tiea^ 
urer.  (No.  18,979.) 
(Supreme  Court  of  Kansas.   Uay  0, 1914.) 

(Byilalmt  hv  the  Ooitrt.) 
CouimBS  (1 182*) — Statutory  Lzabilitib^ 

Special  Assbssicents— Rkbatcs. 

Improvements,  the  cost  of  whidi  is  charged 
by  a  dty  to  tlie  benefited  property,  are  bo  far 
public  In  their  nature  that  the  L^islature  may 
require  the  county  to  bear  a  part  of  the  expense 
of  collecting  the  assessments,  by  giving  a  t«bate 
or  premium  for  their  prompt  payment 

[Ed.  Note.— For  other  case^  see  Conntiec 
Gent  Dig.  |  SOS;  Dec.  Dig.  |  192.*] 

On  rehearing.  Former  dedslon  adhered  to. 
For  former  oidnion,  see  90  ECan.  846,  136 

Pac.  241. 

ItfASON,  J.  Upon  a  rehearing  full  consid- 
eration has  been  given  to  the  additional 
argument  of  counsel,  but  the  previous  convic- 
tion of  no  member  of  the  conrt  lias  been 
changed,  and  it  results  that  tlie  dedalon  al- 
ready made  is  adhered  to. 

Regarding  the  contention,  that  the  statute 
which  requires  the  penalty  accruing  on  the 
tax  of  a  township  (or  other  municipality)  to 
go  to  the  county  violates  the  eonstltntlooBl 
provisions  against  diverting  a  tax  tnm  the 
objeet  for  whldi  It  was  levied,  this  may  be 
added :  The  tax  being  laid  under  a  system  of 
laws  of  which  this  statute  Is  a  part,  contem- 
plates ancdk  a  disposition  of  the  peaialty  as  Is 
there  provided,  so  that  the  proceeds  go  to  the 
very  place  spedfled. 

In  b^alf  of  ttie  county,  the  argument  Is 
made  that,  whatever  may  be  tiie  rule  as  to 
general  city  taxes,  the  county  cannot  be  re- 
quired to  pay  the  rebates  on  qpedal  assess- 
ments fl>r  local  Improvements,  or  taxes  levied 
to  pay  bonds  Issued  for  that  purpose,  be- 
cause these  are  obligations  created  bf  the 
tSty  In  its  proprietary  ratlter  then  In  Its 
governmental  capacity.  We  fliinfc,  however, 
that  the  public  has  such  an  Interest  in  these 
In^rovements  Oiat  the  cost  of  oolleethig  pay 
for  them  may  rightfully  be  cast  upon  Cbe 
county.  l%e  allovance  of  a  rebate  to  one 
who  makes  an  early  payment  of  his  tax 
amounts  to  payli^  him  a  premium  for  Hi 
promptness.  It  is  a  legitimate  device  for 
faclUtattng  the  collection  of  all  taxes,  the  ex- 
pense of  which  the  L^slature  has  aeea  fit 
to  make  a  charge  against  the  county.  Just 
as  It  might  have  placed  it  upon  the  entire 
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State.  In  Itself  it  does  not  operate  onegnal- 

17.  The  Inequality  ot  the  statute  results 
from  the  fact  that  the  penalties  collected  on 
the  taxes  of  a  city  of  the  first  class  go  to 
the  dtj,  while  all  other  penalties  are  retain- 
ed by  the  county.  All  taxpayers,  so  far  as 
concerns  belug  allowed  rebates,  or  charged 
with  penalties,  are  treated  alike.  But  a  city 
of  the  first  class  recdves  a  favor  not  granted 
to  other  manlcipallties,  by  being  permlttted 
to  retain  its  penalties,  and  this  inures  to  the 
benefit  of  those  who  pay  its  taxes.  As 
stated  in  the  original  opinion,  it  is  difficult 
to  suggest  a  reason  for  the  distinction.  But 
there  are  many  diflfereuces  between  the  law 
regulating  dties  of  the  first  class  and  that 
regulating  dtles  of  the  second  class  for 
which  it  would  be  impossible  to  ass^  a 
specific  reason  beyond  the  fact  that  the  Leg- 
islature saw  fit  to  make  them.  The  two 
forms  of  govemmmt  hare  much  In  common, 
but  they  differ  In  many  details.  If  the  stat- 
ute were  to  be  held  invalid  wherever  it  makes 
a  distinction  for  which  the  conrt  cannot  ac- 
count on  the  basis  of  a  difference  in  popula- 
tion, many  enactments  of  long  standing 
would  have  to  be  set  asld&  Under  the  gen- 
eral statutes  of  1868,  cities  of  the  first  class 
were  reQulred  to  collect  delinquent  special 
asseasmoitB  by  selUng  the  property,  while 
cities  of  the  second  class  certified  the 
amounts  to  the  county  authorities,  who  at- 
tended to  the  collection.   Oen.  Stat.  1868,  c. 

18,  I  28 ;  chapter  19,  t  30,  par.  2.  The  rela- 
tion of  the  matter  to  population  is  obscure, 
bat  not  more  so  than  in  the  case  of  many 
other  differences.  In  the  defendant's  brief 
the  attempt  Is  made  (perhaps  successfully) 
to  show  that  a  possible  ground  of  distinction 
in  the  matter  In  band*  which  was  suKssted 
In  the  original  opinion,  is  ill  fonnded  both 
In  theory  and  in  fact  But  a  classification 
may  be  valid,  althou^  based  on  a  mistaken 
belief  aa  to  how  a  law  will  work  out 

The  argumoit  made  against  the  statute, 
on  the  ground  of  Its  unjust  operation,  has 
much  apparent  force,  but  we  ore  constrained 
to  bold  tbat  only  the  Leglalatore  can  gnutt 
r^f. 

The  former  decision  is  adhered  to^  All 
the  Justices  concurring. 


MACKETTA  v.  MISSOURI,  K.  A  T.  BT. 
CO.     (No.  18,833.). 
(Supreme  Court  of  Kansas.   May  9^  1914.) 

(ByUahua  by  the  Court.) 
1  Uasib  ako  Sebvaht  (i  278*)— iNJintT  to 

SBKVANT-SlTFnCIBHOT  OF  GVIDKnOB. 

The  facts  brought  out  in  the  evidence  are 
held  to  be  suffideDt  to  uphold  the  findings  of  the 
junr  that  the  owner  and  operator  of  a  coal  mine 
failed  to  exercise  the  care  required  by  the  stat- 
ute providinfc  for  the  safety  of  persons  em- 
ployed in  coal  mines  to  see  that,  as  the  miners 
advanced  the  escarations,  all  loose  coal,  elate, 
and  rock  overhead  were  secured  against  falling 


on  traveling  vayv^  and  that  by  reason  of  that 

negligence  the  plaintiff  was  injured. 

[Ed.  Note.— For  other  cases,  see  Master. and 
Servant  Cent  Dig.  M  950s«-8S8,  960-869, 
971.  V7%  977;  Deft  Dig.  |  27&*] 

(AidMomMi  SyBatai  tf  Bmorial  Staff.) 
2.  Mastbs  ano  amVAm  (if  204.  22S«)— M- 

JUHT  TO  MINES' — DKTENSES — ASSUUKD  TtyMp" 

AND  CONTEIBDTOBY  NEGLIGENCE. 

Assumed  risk  and  contributory  negligence 
are  not  available  as  defenses  In  a  miner's  action 
for  injuries  due  to  tba  defendsjit  mineowner's 

failure  to  exercise  the  care  required  by  statute 
to  protect  miners  from  falling  rock. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  644-«46,  670,  671;  Dea 
Dig.  11  204,  228.*] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  John  Macketta  against  the  Mis- 
souri, Kansas  &  Texas  Bailwsy  Company  for 
personal  injories.  From  Judgment  for  plain- 
tiff, defendant  appeals.  AflOnned. 

W.  W.  Brown,  of  Parsons,  A.  F.  Williams, 
of  Columbus,  and  Jas.  W.  Rdd,  of  Ghannte, 
for  appellant  McNdU  ft  McNeill  and  Chas. 
Stephens,  all  of  Oolombos,  for  apptflae. 

JOHNSTON,  0.  J.  John  Macketta.  the  ap- 
pellee an  experienced  coal  miner,  was  em- 
ployed by  the  appellant,  fbe  snssourl,  Kansas 
&  Texas  Ballway  Company,  to  work  In  one  of 
its  mines,  and  while  so  engaged  a  large  rock 
fell  from  the  roof  of  the  mine  and  injured 
him.  He  brought  this  action  alleging  that 
the  Injury  was  the  result  ot  i^ipdlant^s  neg- 
ligence and  he  recovered  damages  in  the  sum 
of  $1,711. 

[1,  t]  It  appears  that  appellee  had  been  at 
work  In  an  entry  of  the  mine  where  he  was 
injured  more  than  four  months;  that  from 
time  to  time  ports  of  the  roof  of  the  entry 
had  been  propped  or  "timbered"  up;  bat  near 
to  the  end  of  the  entry  and  where  he  and  his 
companion,  commonly  called  bis  "buddy," 
were  at  work  no  timbering  had  been  done. 
The  roof  was  defective,  and  appellee  and  his 
companion,  observing  its  condition,  sent  for 
the  mining  boss,  and  whrai  he  came  they 
asked  him  to  allow  them  to  make  the  roof 
safe,  but  he  refused  permission,  telling  them 
they  could  not  do  that  work,  and  that  he 
would  have  a  company  man  come  in  and  fix 
It  before  the  following  morning.  When  th^ 
returned  in  the  morning,  rock  was  found  on 
the  travellug  way  of  the  entry,  and,  suppos- 
ing that  the  company  man  tiad  taken  the  rock 
down  In  accordance  with  the  promise  made, 
they  proceeded  to  clear  away  the  rock  on 
the  floor,  and  while  doing  so  a  rock  fell  from 
the  roof  and  broke  appellee's  leg.  In  his  peti- 
tion appellee  alleged  that  appellant  in.vlola- 
tion  of  a  statute,  failed  to  exerdse  care  for 
the  safety  of  Its  employes  working  in  Its 
mines  by  seeing  that,  as  the  miners  advanced 
the  excavations,  all  loose  coal,  slate,  and 


*Vor  otlier  cmm  am  sune  t<qpie  and  sectloa  NUUBnit  in  Doc  Die-  A  Am.  Dig.  Kay-No.  SariM  *  Kmg'r  IndaxM 

Digitized  by  Google 


878 


140  PACIFIC  EEPOETER 


(KUL 


rock  overiiead  were  carefully  secured  against 
falling  upon  tbe  traTellng  way.  In  addition, 
the  petition  set  oat  a  common-law  liability 
of  appellant  because  it  failed  to  prorlde  ap- 
pellee a  safe  place  In  which  to  work.  On 
the  other  hand,  appellant  claimed  that  appel- 
lee wa's  aware  of  the  dangerona  «»iditt<»i  of 
the  roof  of  the  mine  and  was  engaged  In  the 
work  of  making  It  safe  when  the  Injury  was 
sustained,  and  that  he  and  not  the  appellant 
was  responsible  for  tbe  actddent.  That  the 
appellant  failed  to  take  the  precautions  for 
the  safety  of  the  miners  as  required  by  the 
statute  was  abundantly  proven  by  tbe  testi- 
mony, and  the  Jury  made  a  special  finding 
that  the  injury  of  tbe  appellee  was  the  result 
of  Uila  default  It  bas  been  determined  that 
as  against  soCh  charge  assumed  risk  and 
contributory  negligence  are  not  available  aa 
defenses.  Cheek  v.  Hallway  Co.,  89  Kan.  247, 
ISl  Pac.  617;  Baisdrenghlm  t.  Hallway  Co.. 
«1  Kan.  780,  139  Pac.  428. 

.Aj^pellant  Insists  that  an  enseption  should 
be  made  to  the  rule,  because  appellee  and  bis 
companion,  acting  in  btSaU  of  the  company, 
were  engaged  in  making  the  place  safe  at  tbe 
time  of  the  injury.  What  the  efEect  would  be 
if  that  were  the  case  it  Is  unnecessary  to  de- 
termine. The  testimony  Is  that  it  was  no 
part  of  thdr  duty  to  fix  the  roof  and  that 
they  were  not  so  engaged  at  the  time  of  the 
injury,  and  the  finding  of  tbe  jury  Is  to  that 
effect  Tbey  did  clean  up  the  rock  in  the 
traveling  way,  but  a  company  man  was  em- 
ployed by  the  company  to  timber  tile  roof 
and  make  It  secure.  Instead  of  ^ving  appel- 
lee and  his  companion  tbe  opportunity  to 
remove  the  rock  and  make  the  place  safe,  as 
requested  by  them,  tbe  boss  insisted  that  the 
company  man  would  perform  that  task  and 
expressly  promised  that  It  would  be  done 
before  the  morning  of  tbe  following  day. 
Appellee  appears  to  have  relied  on  tbe  prom- 
ise and  had  a  right  to  assume  that  it  had 
been  kept  If  appellee  had  based  a  recovery 
upon  the  common-law  liability,  and  assumed 
risk  and  contributory  negligence  were  avail- 
able as  defenses,  the  act  of  the  company  In 
denying  appellee  tbe  right  to  take  steps  to 
protect  himself  and  tbe  promise  of  the  com- 
pany to  make  the  roof  safe  before  they  went 
to  work  tbe  next  day  would,  xmder  the  cir- 
cumstances of  tiie  case,  hare  Justified  a  re- 
covery. 

Although  contested,  there  appears  to  be 
sufficient  testimony  to  support  the  findings 
with  a  single  exception.  In  one  finding  ap- 
pellee is  awarded  $81  for  medical  services. 
The  only  testimony  to  be  found  In  the  ab- 
stract relating  to  medical  treatment  Is  that 
the  services  performed  by  one  doctor  were 
worth  $25  and  those  performed  by  another 
were  worth  $8.  It  must  be  held,  therefore, 
that  there  Is  an  excess  In  tbe  finding  of  $48, 
and  that  amount  will  be  deducted  from  the 
award  of  the  Jury. 

•FerotlMr 


With  ibat  deduction  made,  till*  Jndgmait  ot 
the  district  court  wlU  be  afflzmed.  AU  fbt 
Justices  concurring. 


STALBX  at  aL  T.  WBSTON  «t  aL 
(No.  18,73&.)  t 
(Snpreoke  Coart  of  Kansas.    May  0,  1914^ 

(SvUabiu  by  th«  Oourt.) 

1.  GONTBACTS    (i  234*)— COKSTBUCnON-Dl- 

DUOTIOITS. 

K.  agreed  to  deliver  to  W.  In  Kansas  dtj 
the  crops  which  he  had  raised  upon  a  farm  ss 
tenant  of  C^  who  was  entitled  to  one-half  of 
the  crops.  K.,  W.,  and  C.  entered  Into  a  con- 
tract In  which  it  was  agreed  that  W.  was  to 
receive  and  sell  the  crops  and  par  over  one-batf 
of  the  net  proceeds  to  8»  a  creditor  of  C.  In 
this  suit  of  S.  against  W.  upon  the  contract, 
the  conclusion  of  the  district  court  tiiat  in 
arriving  at  the  net  proceeds  W.  should  not  be 
allowed  to  deduct  from  the  amount  recdred 
from  sales  the  sums  paid  to  K.  iw  hauling  tbe 
products  of  the  farm  to  the  dty  is  sustained. 

fEd.  Note.— For  other  cases,  sec  Contracta 
Cent.  Dig.  H  1099,  1100;  Dec  Dig.  |  234<] 

2.  GONTBACTS    (§  187*)— PBOMTBE  FOB  BElfl- 

WIT  or  Anothbb— Right  to  STnE. 

The  plaintifE  S.,  for  whose  benefit  tbe  ptooi- 
ise  above  referred  to  waa  made,  may  maintain 
an  action  therefor,  although  not  a  party  to  tbe 
contract. 

[Bd.  Note.— For  other  cases,  see  Gontracti, 
Cent.  Dig.  fS  798-607 ;  Dec  Dig.  1 187.*] 

8.  Appeal  and  Bbbob  (|  198*)— BsnuRCB- 

Objections— Time. 

A  question  relating  to  an  order  of  zcfe^ 
ence,  and  rulings  npon  evidence,  are  examined 
without  finding  error  therein. 

[Eld.  Note. — For  other  cases,  see  App«el  and 
Error,  Cent  Dig.  |i  1248-12S0:  Dec:  Dig.  I 
198.*] 

(Ad^tional  SyUdbtM  fry  BUtorM  Staff.) 

4.  Appbal  and  Ebbob  (§  lOSO*)— Ruuvoi 
ON  Evidence— lasuxft—PBEJUDicE. 

Where,  in  a  salt  by  a  landlord's  creditor 
for  an  accounting  of  the  landlord's  portion  of 
a  crop  which  defendants  had  promised  to  pu 
the  creditor,  payment  of  tbe  debt  was  not  plead- 
ed, nor  any  issue  raised  aa  to  the  amount  dne, 
the  exclusion  of  a  gueatlon  calling  for  tbe 
amount  due  on  the  debt  was  not  prejudicial  to 
defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i§  4187-4193,  4207;  Dec. 
Dig.  » 1056.*] 

5.  Afpeai,  and  Ebbob  (f  1056*)— RnuROi 
on  Evidence. 

Defendants  were  not  prejudiced  by  tbe  ez- 
clnaion  of  a  qaestion  the  answer  to  which  must 
have  involved  substantially  but  a  ndiearaal  of 
defendants*  pleaded  defense. 

[Ed.  Note.— For  other  cases,  see  Appesl  lod 
Error,  Cent.  Dig.  H  4187-^08,  426?;  Dee. 
Dig.  ( 1056.*] 

6.  Appeal  and  Ebbob  (|  1008*>-Buuiras 

ON  Evidence— Pbejitdice. 

Where,  in  a  suit  for  an  accounting  of  tbe 
proceeds  of  a  crop  sold  by  defendants,  the 
amount  of  defendants'  mortgage  on  the  crop 
had  been  agreed  on  and  settled,  they  were  not 
prejudiced  by  the  court's  refusal  to  allow  than 
to  show  the  Items  making  up  tbe  amount  so  set- 
tled. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  |f  41OT-419S,  4207;  Dee. 
Dig.  1 1066.*] 
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Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Ifc  L.  Stal^  and  others  against 
Alfred  Weston  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Geo.  W.  littlck,  of  Kansas  GUy,  for  ap- 
pellants. A.  h.  Berger,  Kansas  City,  tat 
appellees. 

BENSON,  J.  Tbls  action  la  to  recover  ttie 
amonnt  of  a  pnunlMOTy  nots  Bude  by  tbe  les- 
sor and  lessees  of  tannins  luds,  for  an  aa- 
counting  ct  xtfoceeds  of  tbe  crops  raised  upon 
the  land  and  delivered  to  tbe  defendants  for 
sal^  and  for  tbe  awBcatlaik  et  one-half  Uie 
proceeds  upon  the  KdalntUb*  claim  under  an 
Bgreement  between  all  the  partial.  The 
cause  was  referred,  and  judgment  was  enter- 
ed upon  the  referee's  r^rt  tor  the  plaintiff. 

The  facts  found  by  the  referee,  in.  sub- 
stance, are  these:  F.  M.  Glartc  leased  land 
near  Kansas  City  t<>  Otta  Kurtze  and  Eliza- 
beth Kurtze  for  one-half  the  crop,  and  agreed 
to  advance  fC  weekly  for  supplies  and  seed, 
to  enable  the  tenant  to  plant  and  harvest  the 
crop.  To  provide  for  these  advances  Clark 
made  an  arrangement  with  the  defendants 
that  they  should  make  them,  which  they  did 
from  time  to  time,  amounting,  on  August  15, 
1910,  to  $700.  On  that  day  the  Kurtzes 
gave  a  chattel  mortgage  to  the  defendants 
on  their  one-half  of  tbe  crop  to  secure  tbls 
1700,  and  ¥17&,  an  amount  estimated  for  fu- 
jture  advancements.  On  September  19th 
Clark  and  Kurtze  and  wife  obtained  a  loan 
from  the  plalntlfb  of  $1,000.  for  whldi  they 
gave  thdr  promissory  note,  secured  by  a 
mortgage  on  crops  on  the  land  and  an  assign- 
ment of  Clark's  Interest  in  the  crops.  On  the 
same  day  Clark,  the  Kurtzes,  and  Weston  & 
Co.  entered  Into  a  contract  In  which  It  was 
Tedted  that  Kurtze  and  wife  had  theretofore 
agreed  to  deliver  to  Weston  &  Co.  their  one- 
balf  of  tbe  crop ;  that  Kurtze  and  wife  aud 
Clark  had  borrowed  $1,000  of  the  plaintiffs, 
secured  by  a  mortgage  on  the  Kurtzes'  half 
interest,  and  an  asstgnment  by  Clark  of  her 
half  Interest  in  the  crop.  The  contract  also 
provided  that  the  crop  should  be  deliv«%d  by 
Kurtze  to  Weston  ft  Co.  for  sale  by  them  at 
current  isrices  In  the  usual  oonisa  of  bnal- 
ness,  fme-faalt  of  tbe  net  proceeds  to  be  ap- 
plied to  pay  tbe  indebtedness  due  to  Weston 
ft  Co.,  on  their  mortgage^  the  other  one-half 
to  be  paid  to  the  plaintiffs  on  the  $1,000  note. 
It  was  farther  agreed  that  statements  of 
soles  should  be  made  to  Wm.  Needles,  who 
was  to  receive  and  divide  the  surplus  be- 
tween the  lessor  and  lessees. 

[1]  The  principal  contratlon  la  over  the 
question  whether  certain  payments  made  by 
the  defendants  to  the  Kurtzes  after  the  date 
of  the  contract  of  September  19th  should  be 
deducted  from  the  amount  of  sales  in  arriv- 
ing at  the  net  proceeds.  Part  of  these  pay- 
ments  were  for  threshing,  and  amounted  to 


less  than  the  $175  estimated  and  Included  in 
the  mortgi^e.  Other  items  were  for  pay- 
ments of  money  to  Kurtze  for  labor  and  haul' 
Ing  in  delivering  the  crops  to  tb»  defendants 
In  the  city.  It  la  Insisted  that  these  items 
should  be  deducted  finnn  tbe  $1,179.70  found 
by  tbe  referee  to  be  tbe  net  proceeds  In 
other  words,  it  Is  contended  that  these  Items 
should  have  been  deducted  from  the  amount 
of  sales,  in  addition  to  tbe  expenses  of  mak- 
ing sales,  for  drayage,  commissions,  and  tba 
Uke,  which  were  allowed  by  the  referee  in 
arriving  at  the  amount  at  $1,179.70.  Tbe 
contract  of  September  19th  appears  to  have 
been  the  final  agreement  of  the  parties,  and  it 
nowlwre  appears  Out  Enrtse  was  to  be  paid 
for  hauling  In  the  crops,  or  that  the  plain- 
tiffs were  to  be  subjected  to  any  diminution 
firom  thdr  one-balf  fbr  any  such  exp^ises. 
Ttie  term  **net  proceeds"  must  be  applied  ac- 
cording to  tbe  drcumstances  presented,  and 
tt  se^ns  obvious  that  only  tbe  ordinary  ex- 
prases  of  converting  the  crops  Into  money 
after  the^  had  been  delivered  to  the  defend- 
ants should  be  deducted  from  tbe  amount  of 
sales.  The  truth  appears  to  be  that  it  was 
supposed  that  the  crops  would  yield  an 
amount  sufficient  to  pay  both  creditors.  In 
tbls  they  were  disappointed,  aud  neither  re- 
covered payment  In  full.  One  of  the  defend- 
ants testified:  "At  the  time  this  contract  was 
executed  I  believed  this  property  was  suffi- 
cient to  pay  all  Indebtedness  to  the  Westons 
and  to  the  Staleys  on  the  representation  of 
the  acreage.  I  relied  on  the  representations 
on  the  acreage,  and  believed  what  Clark  and 
Kurtze  told  me.  I  supposed  we  would 
make  enough  out  of  this  crop  to  get  all  that 
was  due  us  and  pay  tbe  Staleys,  and  then 
have  something  left,  and  we  ratified  the  con- 
tract knowing  what  was  in  it  I  was  out  at 
the  farm,  I  expect,  three  times  In  the  early 
part  of  August" 

After  each  sale  of  products  the  doTendants 
rendered  an  account  In  the  ordinary  form  In 
transactions  of  this  nature,  giving  dates, 
names  of  purchasers,  quantities,  amounts  re- 
ceived, and  deductions  therefrom  for  cornnds- 
dons,  loading  diargee,  freight  diarges,  and 
drayage,  as  already  stated,  which  expenses 
were  allowed.  These  statements  appear  to 
have  been  made  after  the  paymente  for  haul- 
ing had  been  made.  Thus  it  appears  that 
the  defendants,  whea  the  transaetlons  were 
current,  placed  the  same  construction  upon 
the  term  "net  proceeds"  that  the  r^eree  and 
the  dlstilct  court  gave  it 

Tbe  finding  tliat  ttie  money  paid  to  Kurtxe 
for  bauUng  la  tbe  Crops  dionld  not  be  de- 
ducted fnxn  the  amonnt  of  sates  In  arriving 
at  the  net  proceeds  must  be  sustained.  If  It 
should  not  be  so  held  as  a  matter  of  law 
from  the  terms  of  the  contract,  a  question 
of  fact  was  presented  upon  which  the  finding 
of  the  referee,  approved  by  the  district  court, 
cannot  be  disturbed. 

[2]  Asdgnments  of  error  upon  questions  of 
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practice  remain  to  be  consi^red.  It  Is  In- 
slated  that  a  demurrer  to  the  petition  should 
have  been  sustained  because  the  plalntUEs' 
remedy  was  upon  the  note  against  the  makers. 
It  Is  not  perceived  how  the  existence  of  that 
remedy  prevented  them  from  resorting  di- 
rectly to  the  fund  specially  set  apart  for  pay- 
ment of  the  note.  It  Is  said,  however,  that 
the  plalntlflCs  "had  no  rl^t  to  recover  upon 
the  contract  of  September  19th  because  they 
were  not  parties  to  It  That  a  person  may  re- 
cover upon  an  agreement  or  promise  made  to 
another  for  his  beneQt  upon  a  sufficient  con- 
sideration has  been  settled  by  many  dedsious. 
Griffith  V.  Stucker,  91  Kan.  47,  51,  136  Pac 
937. 

[3]  Complaint  Is  made  of  the  order  of  refer- 
ence, but  it  does  not  appear  that  the  defend- 
ants objected  when  the  order  was  made,  nor 
before  or  during  the  trial,  although  appearing 
and  participating  therein.  An  objection  made 
when  the  report  was  filed  was  too  late.  The 
case  involved  an  accounting  of  sales  of  crops 
of  different  kljids  at  various  times,  supposed 
at  the  time  to  be  worth  $5,000.  The  court 
believed  a  reference  to  be  proper,  and  by  their 
acquiescence  It  must  be  presumed  that  the 
parties  were  ot  the  same  opinion. 

[4]  On  cross-examination  of  a  witness  for 
the  plalntilfo  the  qu^tion  was  asked  what 
amount  was  due  on  the  plaintiffs'  note.  Pay- 
ment bad  not  been  pleaded,  nor  any  issue 
raised  as  to  the  amount  due.  Although  the 
evidence  m^ht  have  been  admitted  without 
apparent  prejudice,  there  was  no  error  In 
excluding  It 

[Si  One  of  the  defendants  was  asked  why 
he  had  made  no  payments  to  Staley.  The  de- 
fendants had  stated  their  reason  In  their 
pleading,  and  the  facts  of  the  transaction 
were  related  in  the  evidence.  It  is  not  per- 
ceived bow  any  possible  prejudice  could  re- 
sult from  ^xluding  an  answer  to  this  very 
general  qneation,  whi<di  would  Involve  sub- 
stantially a  rehearsal  of  the  defense. 

[I]  The  defendants  also  allege  error  In  ex- 
cluding tiieir  offer  to  show  the  Items  of  the 
advances  maJdng  np  the  amount  of  ¥700,  In- 
dnded  In  their  mortgage.  Tbete  was  no  er- 
ror In  this  mUng  because  the  amount  had 
been  agreed  to  and  settled,  and  there  Is  no 
claim  that  It  Is  not  cwrect 

No  error  to  found  In  the  proceedings,  and 
the  Judgment  Is  affirmed.  AU  the  Justices 
concurring. 


BTURFHREB  v.  ANDERSON  «t  ml 
(No.  18,840.>t 
(Supreme  Court  ot  Kansas.  Iby  D,  1914.) 

fSifUaiut  hv  the  Court.) 

1.  JUDGlfEKT  (5  690*)— CONCLTJSIVENESS-ES- 
lOPPBL. 

A  judgment  is  not  an  estoppel  aa  to  facta 
which  did  sot  occur  until  after  the  judgment 
was  rendered  and  which  were  not  involved  in 
the  former  action,  notwithstanding  references 


were  made  In  the  pleadings  in  tfaat  action  to 
matters  not  involved  tberem. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  K  1036,  1063,  1064,  1102-UOG; 
Dec  Dig.  S  990.*] 

2.  JiTDQifENT  (I  S80*>— Rns  JuDXoaTA— -Issins 
—Scope  of  Fobio^  Action. 

PlaiMiff  tned  to  rebover  damages  for  the 
malicious  attachment  of  bis  proper^.  The  an- 
swer pleaded  a  former  judgment  in  an  actioo 
wherein  plaintiff  sued  one  ot  the  same  defend- 
ants for  false  arrest  and  imprisonment  In  the 
petition  In  the  former  action  he  alleged  focti 
with  respect  to  the  attadiment  of  his  propertr 
for  the  purpose  of  showing  malice  In  causing  bis 
arrest  and  imiKisonment  When  the  first  case 
was  tried,  the  attachment  case  was  stiU  pend- 
ing, and  it  had  not  then  been  determined  that 
the  attachment  was  wrongful,  ffeldt  that  the 
trial  court  properly  took  from  the  jury  the 
question  of  the  former  Judgment  on  the  groood 
that  damages  for  the  mancions  attaoiment 
could  not  have  been  adjodieated  in  tiie  former 
action. 

[Ed.  Note.~ror  other  cases,  see  Judgment, 
Cent.  Dig.  8i  1036,  10637  1064.  U02-110e; 
Dec.  Dig.  {  590.*] 

3.  Affeai.  and  Ebbob  (S  1062*}— QuEsnon 

FOB  JUBT— FaIL-OBB  TO  SUBMIT— FBBJITDI- 

OUI.  Bbbob. 

In  an  action  to  recover  damages  for 
malicious  attachment  of  plaintiff's  propertr, 
the  defendant  pleaded  the  former  judgment  in 
wMeh  tiis  attachment  was  dissolved  and  alleg- 
ed that  the  plaintiff,  ai  defendant  in  that  ac- 
tion, had  set  up  a  counterclaim  for  the  same 
damages.  The  trial  court  rules  as  a  matter  of 
law  that  plaintiff  was  not,  by  reason  of  the  il- 
legationa  of  hia  answer  in  the  attachment 
CBBe,  estopped  from  asserting  his  daim.  Tht 
questicm  being  one  of  fact  should  have  been 
submitted  to  the  Jury;  but;  since  all  tiie  evi- 
dence was  to  tlw  effect  lliat  nme  ot  Oe  Issoai 
were  in  fact  adjudicated  in  the  former  action, 
and  no  serious  contention  being  now  made  to 
the  contrary,  the  error  will  not  be  rq^arded  as 
prejudicial. 

[Ed.  Note.— For  otiiw  cases,  see  Ai^cal  and 
Error,  Cent  Dig.  »  4212-^8;  D«!.  Dig.  1 
1062.<I 

4.  EviDKitoi  (8  643*}— Opinions— CoMPUKT- 

OT— VaLOT  of  ArrOBWlET'S  Bekvices. 

In  an  action  to  recover  damages  indudiaK 
attorney's  fees  for  defending  a  nudidons  at- 
tachment, the  plaintiff,  who  was  a  farmer,  was 
permitted  to  testis  to  the  value  of  his  attor- 
ney's services  In  daEudtng  tiie  attwAmeDt  caae. 
Eeld,  not  error. 

[Ed.  Note.- For  ot^  cans,  an  SfldoKa 
Cent  Dig.  II  2396%-28687l»ee.  Dig.  |  6S?\ 

Appeal   from  District   Court  Shawnee 

County. 

Action  by  J.  A.  Mnrphree  against  W.  0. 
Anderson  and  another.  Judgment  for  idain- 
tlff,  and  defendants  es^ieal.  Afflnned. 

Hazen  &  Gaw,  of  Topeka,  for  a^dlants. 
W.  A.  S.  Bird,  of  Topeka,  for  appellee. 

PORTER,  J.  The  plaintiff  sued  the  de 
fendants  for  damages  alleging  that  malidons- 
ly  and  without  any  probable  cause  they  com- 
menced a  dvll  action  against  htm  and  at- 
tached and  sold  his  property.  The  action  is 
one  of  a  series  of  lawsuits  In  which  the  par- 
ties have  been  involved  and  which  Include 
three  dvll  suits  and  one  criminal  action.  The 
defendants  are  commission  merchants  deal- 
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lug  in  fndt  and  fum  produce  In  ttie  dty 
o£  TopAa.  Tlift  plalntUE  la  a  farmer,  and 
In  1909  wu  a  reatdent  o£  Ofclalmma,  wtiera 
be  was  engaged  In  sMpitlng  watenu^ntf  rais- 
ed by  bim  on  Ua  farm.  He  brought  a  car 
load  of  melona  to  Topeka,  and  the  daCmd- 
ants  claimed  that  be  contracted  to  sell  tt  to 
them,  but  that  be  aeld  to  aoaSt  one  elflft  In  vt> 
oladon  ot  tola  contract  On  Avgoat  9,  18Q9, 
he  came  to  Topdca  with  another  car  load  of 
melons  which  be  sold  to  a  retail  merchant 
In  tbe  dty.  While  ei«ased  in  delivering  a 
wagonload  of  tbem,  T.  B.  Annationg,  one  «t 
the  defiandanta*  and  some  otber  commission 
men  of  the  dty,  bad  one  of  thdr  number  pur- 
chase  a  single  watermelon  from  him  for  26 
coots,  and  aa  soon  aa  the  transaction  was 
comi»leted  canaed  him  to  be  arrested  by  a 
policeman  and  cntflned  in  tbO'Ctty  jail  tSbaxg- 
ed  vitib  peddling  merchandise  without  a  li- 
cense in  vfolation  of  a  dty  ordinance.  While 
imprisoned  and  a  stranger  in  a  strange  land, 
he  waa  sued  1^  the  def endaxto  In  the  district 
court  of  ffliawnee  county  to  recover  9100 
damagM  for  IweaCh  of  the  alleged  contract 
for  the  sale  of  the  first  oar  of  melons,  and 
an  attachment  was  levied  on  the  second  car 
load  of  mdfms.  Soon  after  the  attachment 
was  levied,  the  melons  were  sold  at  pnbtic 
auction  and  brought  f2S,  although  they  were 
wortb  abont  floa 

The  rialntlir  employed  an  attorney,  who 
succeeded  in  having  him  acquitted  on  the 
charge  of  violating  tbe  dty  ozdlnancee,  and 
he  was  discharged.  He  at  race  brought  suit 
la  the  Circuit  Court  of  the  United  States  for 
the  IMstrlct  of  Kanaaa  against  T.  BL  Arm- 
strong and  the  other  commission  merchants 
who  were  charged  with  being  in  the  conspir- 
acy, in  wbXch  action  he  sought  to  recover 
damages  In  the  sum  of  over  91&.000  for  false 
arrest  and  imprlsutment  That  case  was 
tried,  and  he  leeovwed  a  Judgment  against 
Armstrong  and  the  other  defendants  in  the 
sum  of  9400.  Subsequently  the  attacbment 
case  came  on  for  trial  in  the  district  court 
of  Shawnee  connty,  and  he  recovered  adjudg- 
ment for  costa,  liaving  proved  that  he  was 
not  indebted  In  any  manner  to  Anderson  and 
Anuatrong.  Tbe  only  ground  for  attachment 
was  that  he  was  a  nonresident  of  the  state, 
and  defeating  the  cause  of  action  resulted  in 
the  dlasolutton  of  the  attadiment  He  there- 
upon brought  this  action  to  recover  fot  loss 
of  time,  traveling  exjienseB,  hotel  bills,  and 
attorney's  fMs  In  defendlog  tbe  attachment 
can.  The  Jury  returned  a  verdict  awarding 
him  damages  In  the  sum  of  9403.65.  The 
court  overruled  a  motion  for  a  new  trial  and 
rendered  judgment  on  tbe  verdict,  from 
which  the  defendants  have  appealed. 

The  prindpal  defense  set  up  in  the  an- 
swer was  that  the  matters  involved  in  this 
action  are  res  judicata,  because  substantially 
tbe  same  averments  were  made  in  the  action 
In  the  federal  court  with  respect  to  the  com- 
mencement of  the  attachment  salt  and  the 
expenses  and  damages  which  the  plaintiff 
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claims  to  bava  aoftszaA  ttaaBsby.  inw  anawav 
set  up  a  copy  of  part  of  the  pleadtngs  in  the 
action  in  the  fedttral  coort.  Otee  are  sev- 
eral reaama  wby  «a  tblnk  the  plea  res 
jndloata  cannot  be  sustained.  Hie  paxUaa 
ara  not  IdenttcaL  Andavao^  wbo  ia  a  de- 
fendant here,  was  not  a  party  to  the  action 
in  the  federal  court.  When  that  ease  waa 
tried,  the  attachment  case  in  the  district 
court  of  Shawnee  tmatj  waa  still  pending, 
and  of  course  the  plaintiff  could  not  recover 
damagea  for  the  wiongfoL  attaohmoit  of  his 
pnpwtr  bacanae  it  bad  not  tflian  been  detw- 
mined  that  tbe  attachnwmt  was  wrongfully 
brought  It  la  true  tbwa  la  aucb 
in  the  atatsBsnt  of  facts  in  both  pettttons. 
In  the  federal  ooort  the  plaintlfl  ainiibt  to 
reeovwr  damages  for  malldooa  atrsst  and 
false  imprisonment,  and  alleged  all  the  facts 
wltii  xeapect  to  tha  attafhmmit  eC  Ua  inmp- 
erty  for  the  porpOBS  of  showing  malice  on 
the  part  of  deftmdants.  In  the  prassBt  oe- 
tion  be  sued  to  recover  damagaq  for  Iba  ma- 
lldoos  attachmsnt  of  his  property,  and  plead- 
ed the  fact  <ot  his  anest  and  all  the  dronnif 
stanoBs  connected  there  with  for  the  purpose 
of  showing  that  the  attaAount  waa  bnragbt 
mallrlonaly  and  oppressively. 


[1]  "A  Jodgment  ie  not  and  caimot  Ua  an 
estoppel  as  to  facts  which  did  not  occnr  un> 
tU  after  the  jndgment  waa  rendered  and 
which  were  not  involved  in  the  suit  in  which 
It  waa  rendered;  nw  does  Um  conclusive  ef- 
fect extend  to  referencea  made  by  a  party  in 
Ida  pleadlngi  to  matter  not  involved  in  the 
controversy,  such  references  being  made 
merely  for  tbe  puipoae  of  duddatlng  tbe 
points  really  at  lasne."  29  Gyc.  1814. 

[2]  We  think  the  trial  oonrt  iWQperly  took 
from  the  jury  the  question  oi  tbe  former 
Judgment  on  the  ground  that  the  damages 
sued  for  In  this  action  oould  not  have  been 
adjudicated  In  tbe  former. 

[1]  It  is  alBo  contended  and  It  ma  aHegod 
in  tbe  answer  that  the  mattns  Involved  bare- 
In  were  adjudicated  In  the  attachment  ac- 
tion, for  the  reason  that  the  defendant  In 
that  action,  plalnttfl  In  this,  filed  an,  answer 
In  which  he  set  up  bis  claim  for  ^  same 
damages,  loss  of  time,  traveling  expenses, 
and  attorney's  fees  in  defending  tbe  attach- 
ment proceedings. .  Plaintiff  produced  aa  wit- 
nesses the  judge  of  the  district  who  tried 
the  attachment  case,  and  tbe  offldal  ste- 
nographer who  reported  the  trial,  and  show- 
ed by  them  that  the  defendant  was  not  al- 
lowed in  tbe  attachment  action  to, litigate 
the  questions  Involved  herein.  It  is  con- 
tended that  the  court  erred  In  admitting  this 
diaracter  of  testimony.  The  same  fact  might 
have  been  proved  by  any  one  present  at  the 
trial  whether  officially  connected  wltb  tbe 
proceedings  or  not  In  Chambers  v.  Land 
Credit  Trust  Co.  (Kan.)  130  Fac  1178,  it  was 
held  that  a  court  In  whidi  a  former  adju- 
dlcatlim  Is  pleaded  may  ascertain  by  parol 
evidence  what  really  was  decided  If  the  evi- 
dence does  not  contradict  tbe  record.  Where- 
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erer-  ezttinslc  evidence  Is  admisrtlile  to  Idsn- 
tUy  the  Qaestions  Utlgated.  It  is  BiUd.  in  23 
Cya  1538.  tbat  It  Is  proper  tp  receiTe  for 
thla  purpose  "stenotraphic  reports  or  mtn- 
ates  of.  tbe  testimony  taken,  the  testimony 
of  the  ijadge  and  jorors  .who  tried  the  case 
or  the  evidence  of  a  person  who  was  present 
as  a:  witness  at  tbe  former  trial."  In  Per- 
kins T.  Brazos.  66  Conn.  242,  33  AtL  908,  It 
was  held  that  the  deposition  of  tbe  Judge 
who  tded  the  former  action  was  admissible 
to  prore  what  Isauee  were  tried  where  the 
facts  do  not  appear  by  the  unaided  record. 
The  case  of  Pulsifer  v.  Arbutbnot,  S9  Kan. 
380,  53  Pac.  70.  la  cited  by  defendants.  It 
was  titere  held  ttiat  parol  evideoce  is  inad- 
missible in  a  collateral  action  to  prove  the 
rendltian  of  a  judgment  or  the  making  of  an 
<wder  by  a  court  of  record.  In  this  case  the 
parol .  evidence  was  neither  for  the  purpose 
of  contradicting  the  record  nor  of  proving 
wliat  Jndgmrat  was  rendered;  the  purpose 
was-  to  prove  a  ruling  of  the  conrt  made  ou 
the  tiial  which  would  not  be  preaerved  in 
tbe  record  of  the  Judgment 

Ordinarily  the  rule  is  tbat,  If  extrinsic 
evidoice  is  reqnlzea  to  establish  a  question 
of  fiict  to  determine  whether  the  Issoes  in 
tlie  former  actkm-were  the  same,  the  qaes- 
tlon  niiist  go  to  ■  Uie  Jury-  It  becomes  a 
questiMs  of  -law  for  the  court  only  wtien  it 
can  be  det«rmined  from  an  ln^)ectloa  of  tiie 
record  alone.  2S  Oye.  IMS,  and  cases  dted. 
The'  d^ndaitta  Ixnlat  tterefore  -  that  If  the 
testiiiiony  of  the  Judge  and  stmograpbw,  and 
other  parol  ijvldence  offered  by  the  plaintiff, 
were  admisdble,  tbe  question  of  fact  should 
have  been  ■  eiublfiitted  to  the  Jury,  whexeM 
the  lionrt  Instructed  that  tbe  plalntUFs  claim 
had  not  In  fact  been  adjudicated  in  tiie  at- 
tachmmt  action,  and  tbat  plaintiff  was  not 
by  reason  thereof  estopped  from  asserting  it 
here.  Manif^^  the  court  improperly  took 
ftom  the' Jury' the' determination  of  the  ques- 
iXan  of  ftict  But  It  is  equally  manifest  from 
an  examination  of  the  entire  record  that  the 
court  decided  tba  &ct  correctly.  Ibe  plea 
of  res  judicata  rests  upon  the  fbct  that  tbe 
answer  tn  the  attadhment  action  set  up  tbe 
same  issues,  and  that  they  might  have  been, 
and  the  presumption  is  that  they  were,  de- 
tetmlnedln  that  action.  No  evidence  was  In- 
troduced or  offered  in  rebuttal  of  the  evl- 
dMice  of'the  Judge  of  tbe  district  court  and 
the  official  stenographer,  and  it  is  hardly 
conceivable  that,  had  the  question  been  sub- 
mitted to  the  Jury,  the  decision  would  have 
been  other  than  that  made  by  the  court,  and, 
If  It  had.  It  would  have  been  the  court's  duty 
to  set  It  aside  as  contrary  to  all  the  evidence. 
No  serious  contention  is  now  made  that  any 
lissue  Involved  In  this  action  was  in  fact  sub- 
mitted to  the  Jury  In  tbe  attachment  action 
or  was  determined  therein.  It  was  there- 
fore a  question  of  fact  upon  which  all  the 
evidence  was  one  way ;  and,  while  we  think 
the  tipnrt  should  fasive  left  the  determina- 


tion of  the  question  to  th^  jur,  we  cannot 
r^ard  the  error  as  prejudicial  to  d^endants 
nor  sufficient  to  Justify  ordering  another 
trial  upon  that  issue.  While  the  answer 
pleaded  the  fact  to  be  contrary  to  the  flnding 
of  the  court,  all  tbe  evidence  was  to  the 
effect  that  the  Issues  were  not  tried  out  in 
the  attachment  action,  so  tbat  the  fact  which 
the  court  determined  should  be  regarded  as 
one  about  whidi  there  was  and  la  no  boIoob 
dispute. 

[4]  It  is  complained  tliat  the  court  erred  In 
refusing  to  strike  out  certain  portioxis  of  the 
petition.  While  we  think  the  petition  con- 
tained a  great  many  statements  with  re- 
spect to  the  arrest  of  the  plaintiff  and  the 
fact  tbat  the  newspapers  had  pobUitied  ae- 
counts  of  bis  arrest,  all  of  which  ahonld  iuve 
been  stricken  from  tbe  prtitloo,  we  are  satis- 
fied that  the  d^uidantB  wave  not  prejudiced 
by  tbe  ruling.  Evidence  was  admitted  for 
the  purpose  of  proving  some  of  these  allega- 
tions, but  the  court  charged  tbe  Jury  that 
none  of  these  matters  were  to  be  oonsldeTsd 
by  them  except  as  tending  to  show  malice  on 
the  part  of  defendants,  and  it  is  dear  from 
the  whole  record  that  the  Jury  undeistood 
that  they  were  not  to  allow  any  damagsB 
for  the  nnlawtoi  arrest  and  impristmment  or 
because  of  the  publication  in  the  newspapen 
and  humiliation  whidi  the  plalatUE  daimed 
he  suffraed  thereto.  There  was  no  error  lo 
refusing  to  require  the  plaintlfl  to  elect  up- 
on which  cause  of  action  he  would  rdy  In 
tbe  trial  of  this  case.  Tbe  conrt  on  tbe  mo- 
tion of  the  deflmdants  required  the  plaintiff 
to  flle  an  amended  petition  setting  up  sep- 
ante  causes  of  actim.  Aa  we  construe  tbe 
pteadlng,  however,  but  ime  cause  ot  actioo 
was  alleged,  and  tbat  was  to  recover  dam- 
ages for  the  malicious  bringing  of  tbe  attach- 
ment suit  In  the  petition  as  amended  tlie 
plaintiff  was  unable  to  state  two  causes  of 
action,  although  tbe  order  of  the  conrt  was 
attempted  to  be  followed  separating  Oe 
peddon  into  two  counts,  but  both  causes  of 
action-  were  for  tbe  same  items  of  damages 
and  expenses.  It  Is  insisted  that  tbe  conrt 
committed  error  in  allowing  the  plaintiff  to 
testis  as  to  tbe  value  of  bis  attorney's  serr- 
ices  in  the  attachment  case.  We  think  tbe 
evidence  was  admissible  for  what  it  was 
worth.  The  fact  that  tbe  plaintiff  Is  a  fum> 
er  would  uot  prevent  him  ^m  having  some 
notion  as  to  the  value  of  attorney's  fMs,  es- 
pedally  where  he  had  participated  in  if 
much  litigation  as  tbe  {riointlff  has,  all  with- 
in a  period  of  two  years.  He  testlfled  that 
the  services  of  his  attorneys  In  tbls  ax 
was  worth  $125.  As  observed,  it  was  some 
evidence,  and  as  be  seems  to  have  had  a 
pretty  fair  opinion  of  what  tbe  servloea  yfexe 
worth,  the  defendants  have  no  cause  to  cifBt- 
plain. 

We  find  no  prejudicial  error  in  the  record, 
and  tbe  judgment  will  be  alBnned.  All  0» 
Justices  copcurrin^ 


Digitized  by  Google 


GIX^BEKT  T.  MISSOURI  FAC.  BT.  00. 


883 


GILBBBT  T.  MISSOUBI  PAC  BT.  Oa 
(No.  U8BB.) 
<Siipr«M  Ooart  Of  KanMU.    May  9,  1914.) 

(8vUab*»  by  Editorial  Staff.) 

WOBDS  AMD  PmUBES— "OBUTlOOa"— "OBUT- 
lOS." 

A  person  Ib  "obUTioas"  of  a  thing  when 
it  is  extinsnished  from  bis  mind.  "ObliTion"  Is 
«  kind  of  annihilation;  and  for  things  to  be  as 
though  they  had  not  been  is  like  onto  never  be- 
ing. 

On  petition  for  lebearin^  BebearlDg  de- 
nied. 

For  former  oplnlOD,  see  91  Kan.  711,  138 
Fb&  880. 

BURCH,  jr.  In  a  petition  for  a  rebearlng 
it  is  said  broadly  that  the  facts  set  oat  In  tbe 
original  opinion  upon  wblcb  tbe  decision  is 
based  (Gilbert  t.  Hallway  Co.,  91  Kan.  711, 
130  Pa&  380)  are  not  the  facta  shown  by  tbe 
record.  Tbe  decision  was  baaed  on  the  ape- 
dai  findings  of  the  jury  (original  opinion,  91 
Kan.  page  714, 189  Pac  page  382),  which  could 
not  well  be  falsified-  Bnt  iwsslng  by  this  fun- 
damental defect  in  the  petition  for  a  rehearing, 
the  following  is  a  sample  spedflcation  of  tbe 
plaintiff's  general  charge :  "In  tbe  opinion, 
tbe  court  said:  The  fireman  was  at  bis 
post,  he  did  see  tbe  plaintiff,  be  did  notify 
the  engineer,  tbe  whistle  was  sounded,  the 
bell  was  rung,  the  emergency  brake  was  ap- 
plied, and  eTerytbing  was  done  which  could 
be  done  to  arert  disaster.'  Are  these  the 
natural  conclnslona  to  be  gathered  from  the 
evidence?  True,  the  fireman  was  at  his  post, 
and  be  testified  that  be  uotlfled  the  engineer ; 
but  was  the  whistle  sounded,  were  the  above 
measures  taken?  All  of  appellee's  (plaintiff's) 
witnesses  testUled  that  they  were  not,  and 
the  Jury  so  fotmd  In  answer  to  special  ques- 
tion S2." 

Tbe  til-considered  extravagance  of  this 
statement  may  be  judged  whoi  It  Is  pointed 
out  that  the  plaintiff's  own  witness  Haskett 
testified  that  he  heard  the  engine  whistle, 
then  ftte  craA  of  the  collision,  and  then  saw 
tbe  train  go  by,  and  that  tbe  jury  fonnd  spe- 
cially in  finding  4S,  not  printed  in  the  origl- 
nal  opinion,  that  the  bell  was  rang  and  ring- 
ing at  the  time  the  engine  approached  tbe 
crossing  where  the  collision  occurred,  when 
near  the  crossing. 

Tbe  plalntlfl  prodsced  five  witnesses  who 
gave  negatlTe  testimony  that  they  "did  not 
recollect"  bearing  tha  bell  or  whistle,  or  "did 
not  hear"  tbe  bell  or  whistle  Jnst  before  the 
collision  occurred.  Two  of  these  witnesses 
eoofesMd  to  defectlTe  hearing.  Another  said 
be  was  glvti^  no  attention  to  the  train.  An- 
other stated  that  the  bell  might  have  been 
rlngUiff,  bnt  he  did  not  recollect  It  Tbe 
fifth  was  not  cros»examtned.  The  positive 
testimony  of  a  large  number  of  witnesses 
who  could  and  did  hear.  Including  Mr.  Has- 
kett prodnced  by  tbe  plalnnff,  was  that  the 


alarm  whistle  was  sounded  before  the  colli- 
sion occurred.  Several  of  these  witnesses 
testified  to  the  ringing  of  the  bell.  Some  of 
them  described  the  peculiar  shrill  noise  of 
the  whistle.  Mr.  Haskett  called  it  a  screech. 
The  Jury,  following  an  Inatmction  of  the 
court  on  tbe  subject,  accepted  the  positive 
testimony,  as  is  sbown  beyond  dispute  by  the 
finding  relating  to  the  ringing  of  tbe  beU. 
They  were  not  separately  interrogated  ccm- 
oemlng  tbe  sounding  of  the  whistle,  bnt  the 
whole  matter  was  covered  by  finding  66, 
which  was  framed  vffoa  the  testlnuniy  ot  the 
engineer,  corroborated  by  tbe  poslllTe  testi- 
mony referred  to.  The  engineer  said  that, 
when  be  rec^ved  the  alarm  from  tbe  fire- 
man that  a  team  was  about  to  attnnpt  the 
crossing  the  bdl  was  ringing,  that  he  api^led 
the  air  Immediately,  grabbed  the  wfalsUe, 
and  gave  two  or  three  toots  and  made  all  the 
alann  he  eonld  In  Qie  time  he  had,  and  that 
there  was  nothing  he  oonld  have  ^me  whi<A 
he  did  not  do  to  prevent  the  acddenL  The 
Jury  found  accordingly,  and  the  oplnloD  stat* 
ed  the  fticte  accordingly. 

Finding  S2  cannot  be  perverted  Into  a  find- 
ing that  no  whistle  was  sounded  at  all  after 
the  whistle  given  1,600  feet  east  of  Fourth 
street  That  finding  merely  states  what 
ought  to  have  been  done  to  avoid  tbe  acci- 
dent; that  is,  tbe  whistle  should  have  been 
sounded  when  it  api>eared  that  tbe  plaintiff 
was  apparently  going  to  attempt  to  cross  in 
front  of  the  engine.  It  must  be  read  with 
finding  42  on  tbe  same  subject  that  the  fire- 
man, who  was  observing  the  plaintiff,  ahoald 
have  called  tbe  engineer's  attention  aoooer  to 
give  the  alarm  by  whistling  when  the  fire- 
man discovered  tbe  plaintiff  was  about  to 
cross  the  track  in  front  of  the  train.  Find- 
ing 42  is  conclusive  that  the  fireman  did  call 
tbe  engineer's  attention  to  give  the  alarm  by 
wUstllng — but  not  soon  enough  to  prevent 
the  collision.  Finding  56  summarizes  what 
followed. 

It  Is  charged  in  the  petition  for  a  rehear- 
ing that  an  important  fact  was  not  stated  In 
the  original  opinion ;  that  la,  that  the  plain- 
tiff bad  bis  back  turned  to  the  train.  There 
Is  no  testimony  in  the  abstract  or  counter  ab- 
stract that  the  plaintiff  had  his  back  turned 
to  tbe  train.  The  evidence  produced  by  the 
plaintiff  on  the  subject  was  as  follows:  "He 
was  wearing  a  cap,  and  was  standing  np  in 
his  wagon,  driving  with  bis  right  hand,  and 
would  naturally  be  turned  a  little  to  tba 
west;  that  his  bead  was  not  turned  to  tbe 
west,  but  he  wasn't  looking  right  straight 
north."  Witnesses  for  the  defendant  said 
the  plaintiff's  heed  was  turned  In  a  direction 
Tariously  described  at  from  Just  a  little 
northwest  to  west  The  fireman  said  that  in 
his  estimation  tbe  plaintiff  was  looking  west 
and  away  from  the  track.  (The  track  ran 
west)  In  preparing  the  opinion  it  did  not 
seem  important  to  canvass  the  evidence  on 
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this  subject,  because  the  cBsentlal  fact  waa 
tbat  the  plaintiff  did  not  look  In  the  direction 
of  the  train.  The  conrt  Instmcted  the  Jnry 
In  the  eeventb  instmctlon  that  this  fact  was 
undisputed.  Full  force  was  sought  to  be 
given  to  It  In  the  opinion  by  the  expression, 
"The  plaintiff  was  obllTloaa  of  the  train" 
(91  Kan.  page  71S.  189  Pac.  page  382),  using 
the  egression,  In  the  sense  that  the  train, 
which  the  plaintlfl  had  looked  for  wh^  go- 
ing for  bis  team,  was  eztlngnlsbed  from  his 
mind.  This  meuilng  of  "obUTlons^*  is  illns- 
trated  in  the  Centiny  I>ictionary  as  follows : 
"Oblivion  Is  a  kind  ot  annihilation ;  and  for 
thiiw  to  be  aa  thon^  they  bad  not  been  la 
like  unto  nerw  being.  Sir  T.  Browne  GbiM. 
Hor^  L  21." 

As  bearing  on  the  subject  of  the  use  made 
of  the  crossing,  the  plaintiff  points  out  tbat 
die  original  opinion  omitted  to  state  that  one 
man  waa  walking  behind  the  plalntifrs  wag- 
on toward  the  croadng.  This  man,  however, 
had  only  reached  the  switch  track  when  the 
colUalon  occurred,  and  consequently  did  not 
tend  to  crowd  the  plac^  whlidi  wu  la  full 
view  of  Che  balnmen  for  a  Ioimc  distance,  aa 
described  in  the  original  oplnlott.  91  Kan. 
717.  139  Pac  880, 

The  result  is  that  the  facta  stated  In  the 
original  opinion  need  to  be  nether  corrected 
nor  BUKdonented. 

The  plaintiff  expresses  surprise  because 
tbe  dedslon  in  the  Baker  Oase  (Railway  Go. 
V.  Baker,  79  Kan.  18S.  98  Pac.  894)  Is  approv- 
ed, while  the  jndgmoit  of  the  district  court 
Is  reversed.  The  material  portions  of  the 
opinion  in  the  Baker  Case  are  quoted  in  the 
original  opinion  and  speak  for  themselves. 
The  dlatlnctlon  between  the  facts  of  that 
case  and  this  one,  in  all  material  particulars, 
was  pointed  out  Then  the  principle  under- 
lying the  decision  In  the  Baker  Case  waa  ap- 
plied to  this  <»ie,  and  the  court  is  satlsfled 
with  the  result. 

Although  the  district  conrt  instructed  the 
jury  (in  accordance  with  the  flr«nan's  tes- 
timony) as  shown  In  tbe  original  opinion  be- 
ginning at  the  bottom  of  page  713  of  01  Kan. 
(189  Pac.  880),  the  flreman  ought  to  have 
notified  the  engineer  sooner,  and  the  whistle 
ou^t  to  have  been  sounded,  as  the  jury 
found.  The  fallnre  to  do  this  oonstltnted 
negligence  on  the  part  of  the  defendant 
which  would  warrant  recovery  except  for 
the  plalntlfTs  own  negligence.  But  anch  fail- 
ure was  not  wantonness.  As  stated  In  the 
original  opinion,  the  utmost  the  Jury  could 
say  was  that  the  fireman's  delinquency  con- 
sisted In  not  sooner  bringing  about  an  alarm 
by  means  of  the  whistle.  But  when  he  saw 
that  the  plaintiff  was  leaving  a  place  of 
safety  and  was  "driving  Into  the  train,"  he 
either  was  rlng^g  or  then  rung  the  bell  him- 
self, and  be  did  notify  the  engineer,  who  at 
once  sounded  the  whistle,  applied  the  emer- 
gency brakes,  and  did  everything  possible  to 


avert  tbe  collision  which  tbe  noUflcatido 
called  for.  Consequently  the  findings  of 
fact  forbid  the  inference  of  wantonness. 

Other  matters  contained  In  the  petition  for 
a  rdiearing  do  not  require  dlscuaBl<»i,  and 
it  la  toded.  All  the  Jnstlcea  cencarrtnc. 


BIOOE  V.  CHBBOKBS  &  PITTSBUBO  OOAL 
A  MINING  CO.     (Na  18.8260 
(Supreme  Court  of  Kansas.   May  9»  iSLQ 

CflyDabM  by  t%e  Oonrt) 

1.  MaSTXB  and  EtaBVAHT  (|  278*)— INJUBT  TO 
HiMBS— NMUOXHOB— SumCIBETOT  OF  ETI- 
DBNCB. 

In  an  action  against  the  owner  of  a  coal 
mine  for  personal  Injuries  to  a  miner  caosed  br 
a  violatioo  of  the  statutory  doty  to  foniin 
■nfficieot  props  of  suitable  length,  tbe  evldoicc 
is  examined,  and  found  anffident  to  sappMt  the 
findings  and  verdict. 

LBd.  Note.~For  other  cases,  see  llaatsr  sol 
Servant,  CenL  Dig.  U  9647950-968,  900W 
971,  972,  977;  Dec.  Dig.  |  278.*] 

(Additional  SyUmbm  bp  Bditoriai  Stmf.i 
3.  Masisb  Am  SmvART  (i  228*)— Itrjuaiia 

TO  ld[JIVEft— DKF^BK— COirrBIBUTOBT  NlOU- 

GBNCB. 

Contributory  neKllgence  la  not  available  u 
a  defense  in  a  miners  action  for  Injnries  proxi- 
mately resulting  from  the  defendant  mioeown- 
er'a  failure  to  famish  guffident  props  of  suitaUa 
length,  as  required  by  Oen.  St  l909,  {  4987. 

(Eld.  Note.— For  other  cases,  see  Master  and 
grrant,  Cent  Dig.  f{  670,  671;   Dec  Dig.  | 

Appeal  from  District  Court,  Crawford 
Oonnty. 

Action  by  Anselmo  Ricd  against  tlie  Cbei- 
okee  ft  Pittsburg  Coal  ft  Mining  Company. 
From  Judgment  for  plaintlfl,  defendant  ap- 
peals. Affirmed. 

W.  R.  Smith,  of  Topeka,  and  D.  EL  Wool- 
ley  and  B.  S.  Galtsklll,  both  of  Olnrd,  for 
appellant  Arthur  Fuller  and  W.  J.  'Dna, 
both  of  Pittsburg, 'Kan.,  for  appellee 

BBNSON,  J.  The  plaintiff,  a  coal  miner, 
was  injured  at  the  defendant's  mine  on  July 
28,  1812,  by  a  rock  falling  upon  him  from 
the  roof  of  the  room  in  which  he  was  work- 
ing. He  recovered  a  Judgment  for  (1,200^ 
and  the  defendant  appeals. 

[1}  Tbe  plaintiff  was  53  years  old  at  tbe  . 
time  of  bis  injury  and  had  been  working  la 
that  mine  for  11  years,  and  In  the  same  room 
for  about  three  months.  Hia  room  extended 
northward  from  tbe  entry  for  a  distance  irf 
160  or  160  feet  The  plaintiff  and  bis  soa 
Theodor  were  working  together.  The  vdn 
of  ooal  was  2  feet  and  8  Inches  thick,  and 
that  was  the  height  of  the  room.  Tbe  rock 
which  fell  waa  20  feet  long,  6  feet  wide,  sad 
4  Inches  thick,  and  was  In  the  roof  at  the 
md  furthest  from  the  entry  at  or  near  the 
face  of  the  coal.  Its  presence  bad  been 
known  to  tbe  plaintiff  for  about  IS  days  be- 
fore it  fell,  and  he  had  been  working  under 
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it  all  that  time.  There  had  been  tbree  props, 
each  2  feet  8  inches  In  length,  under 
tbe  rock  the  day  before  the  accident,  but 
they  had  been  blown  down  by  tbe  sbota  fired 
that  night,  and  the  next  morDlng  had  been 
replaced  by  tbe  plaintiff  or  bis  son  when 
they  commenced  work.  These  props  were 
under  the  rock  when  It  felL  One  prop  was 
placed  four  feet  from  each  end  of  the  rock, 
and  the  third  one  in  tbe  middle  of  the  rock, 
f  onnlog  a  sort  of  triangle.  When  these  props 
were  put  up  that  morning,  both  the  plaintiff 
and  his  son  sounded  the  rock  with  their 
jficka,  and.  In  the  langaage  of  tbe  plaintiff, 
"It  didn't  sound  bad."  About  half  past  12 
o'clock  tbat  day.  after  the  plaintiff  had 
picked  coal  naOet  the  rock  for  fooi  or  flTe 
mlnutee  and  bad  taken  out  tbree  w  four 
■borelfiilB,  tbe  rocfc  felL  It  broke  In  two 
or  more  pieces,  and  one  of  tbe  pieces  fell 
upon  ibe  plaintiff's  bad:,  beating  falm  to  tbe 
l^oond  In  a  kneeling  position.  The  lock 
broke  off  right  on  top  of  die  j/Xfuoa  and  fell 
on  each  side,  leading  tbe  pn^  standing. 
The  plalxiturs  son  and  other  miners  came 
to  bis  assistance  and  lifted  Uie  rock  and  re- 
leased' the  lOalntiff . 

The  sole  negligence  alleged  in  the  petition 
was  the  failure  of  the  defttidant  to  furnish 
prop  timbers  of  suitable  Imgtb  and  size, 
whereby  the  plaintiff  was  unable  to  prop  the 
roof  of  his  room  and  i«ereiit  it  from  tailing. 
Tbe  evidence  disclosed  that  it  was  the  duty 
of  the  driver  to  furnish  props  at  the  request 
of  the  miners,  and  that  it  was  the  duty  of 
tbe  miners  to  make  tbelr  working  place 
safe  by  tbe  use  of  the  props  supplied  by  the 
company.  The  plaintiff  testified  tbat  on  the 
day  in  question  he  had  in  his  room  some 
loose  props  3^  and  4  feet  in  leogth,  but 
claimed  that  they  were  too  long  to  put  un- 
der the  rock.  At  9  o'clock  that  morning 
be  ordered  props  2  feet  8  inches  long  from 
the  driver.  On  his  second  trip  thereafter  tbe 
driver  brought  a  load  of  props  and  deliver- 
ed them  at  11  o'clock,  or  11:30  o'clock  at  the 
switch  entering  the  plaintiff's  room,  and 
said  to  the  plaintiff:  "There  are  no  2-foot-8 
props  at  the  bottom,  and  I  have  brought  you 
some  S-foot  props  and  some  3^-foot  props." 
Two  or  three  of  the  props  which  the  driver 
brougbt  were  three  feet  long,  and  the  rest 
were  three  and  one-half  feet  In  length.  They 
were  unloaded  by  the  plaintiff  and  his  son. 
The  plaintiff  was  using  In  his  room  props  of 
various  lengths,  2  feet  8  inches,  3  feet.  3^ 
feet  and  4  feet  long,  depending  upon  the 
Tarylng  height  of  the  roof  at  different  plac- 
es. Most  of  the  props  they  were  using  were 
2  feet  8  and  8  feet  long-  The  floor  of  the 
room  was  composed  of  a  substance  called 
black-jack,  from  4  to  10  inches  thick.  This 
bottom  coQld  be  dug  out  so  as  to  admit  of 
tbe  nse  of  a  prop  at  least  as  long  as  8^  feet 

The  iwej  tennd  tbe  following  additional 
facts: 


"Q.  7.  Did  the  plaintiff,  Just  prior  to  the 
falling  of  the  rock  complained  of,  think  that 
it  wag  safe?   A.  Yes. 

"Q.  8.  Did  the  plaintiff,  when  he  went  un- 
der this  rock  to  mine  out  the  shot,  think  the 
rock  was  safe?  A-  "^e*-" 

The  contention  of  the  defendant  is ;  "First, 
that  the  company  had  substantially  complied 
with,  the  statute  by  furnishing  props  of  such 
a  length  as  could,  with  proper  diligence  on 
the  part  of  the  plaintiff,  have  been  used  by 
bim  In  sapporting  the  rock;  second,  tbat 
even  though  ha  had  had  props  of  the  exact 
loigtb  ordered  by  blm,  he  would  not  have 
used  tbem  nnder  this  roefc.  as  be  omisldered 
tbat  It  was  suffidoitly  propped  already,  and 
reasonably  safe  tot  him  to  work  under.  So 
It  appears  conclusively  that  it  ir^a  the  plain- 
tiff's own  negligence,  or  lack  of  Judgment, 
and  not  the  want  of  props,  that  was  the 
cause  of  tbe  accident" 

These  questions  were  presented  to  the  dis- 
trict coort  by  a  demurrer  to  tbe  evldaioe  and 
a  motion  for  Judgment  on  tbe  «n4*yffT.  Tbe 
qaestion  bore  is  whether,  upon  tbe  facts 
found  by  the  Jury,  and  otbm  whlcb  the  evl- 
denoe  tends  to  prove, .  these  contentions  of 
tbe  d^endant  should  be  sustained,  in  other 
words,  whether  the  findings  and  verdict  are 
snroorted  by  tbe  evidence. 

Onie  petition  alleges  negligence  on  tbe  part 
of  the  defendant  In  willfully  failing  to  supply 
sufficient  prop  timber  of  suitable  length  and 
size  for  t^e  place  where  the  plaintiff  was 
working,  and  that  this  failure  was  the  proxi- 
mate cause  of  his  injury.  The  statute,  among 
other  things,  declares:  "Every  mine  sbaU  be 
supplied  with  sufficient  prop  timber  of  suit- 
able length  and  size  for  the  places  where  it 
is  to  be  used,  and  kept  in  easy  access  to." 
Gen.  St  1909,  {  4987. 

The  vein  of  coal  was  2  feet  8  inches  to 
thickness,  and  most  of  the  props  used  in  the 
room  were  of  that  length,  longer  ones  beli% 
used  at  places  where  the  roof  varied  from  Its 
ordinary  height  To  support  the  rock  In 
question,  however,  the  lel^th  required  was  2 
feet  and  6  inches;  and  the  plaintUf  asked  for 
pA>p8  of  that  length  for  that  purpose.  It  Is 
argued  that  longer  ones  might  easily  have 
been  used  by  excavating  places  for  them  in 
the  black-jack,  constituting  the  floor  of  the 
room,  to  the  depth  that  might  be  necessary, 
and  there  is  evidence  that  this  had  been  done 
in  other  rooms.  One  witness  testified:  "I 
ought  to  have  used  2-foot-8,  but  I  could  not 
get  2-feot-8;  I  used  8-foot  props,  and  sunk 
them  in  the  bottom  to  be  safe.  Q.  Yon  used 
3-foot  props  in  propping  up  the  roof  In  your 
room,  did  yon?  A.  Yes,  sir;  because  there 
were  no  2-foot-8."  There  was  other  testi- 
mony of  tbe  same  nature.  Tbe  plaintiff  testi- 
fied that,  to  use  a  8-foot  prop,  be  would  have 
to  dig  up  the  bottom  five  inches;  that  In 
some  places  It  was  too  hard  to  dig,  and  tbat 
be  was  not  paid  to  sink  props;  that  below  tiM 
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black-iaek  ttiere  was  rodi:,  and  to  use  a  prop 
8)6  feet  Umg  would  reqnlre  digging  down  • 
foot  and  a  ball. 

l%ere  was  evidence  ft^fl<"g  to  show  fliat 
when  tlie  driver  came  In  without  any  props, 
after  the  first  order  had  been  made,  the  plain- 
tiff told  blm  to  bring  them  the  next  time. 
When  the  driver  ^aln  returned  bringing 
props  of  a  greater  length  than  had  been  asked 
for,  the  plslntlff  said,  "What  did  you  bring 
these  to  me  for?  they  are  not  serviceable." 
The  evidence  did  not  cfhow  a  sudden  emergen- 
cy causing  an  insufficiency  In  the  supply  of 
props  of  the  required  length,  but  tended  to 
prove  a  condition  that  had  existed  for  several 
days. 

The  defendant  contends  ttiat  the  plaintiff 
was  warned  of  the  danger,  and  was  alone 
responsible  tor  the  consequences;  and  that 
his  fUlure  to  use  the  props  he  had  was  the 
proximate  cause  of  the  Injury.  In  support  of 
this  contention  reference  Is  made  to  the  tes- 
timony of  the  pit  boss,  who  was  In  Blcd's 
room  between  10  and  11  o'clock  on  the  day 
the  rock  fell,  and  testified:  **!  told  him  he 
had  a  bad  tock  there,  and  I  told  him  to  take 
It  down,  or  to  put  some  more  props  under  It, 
and  he  said  be  would  watch  it,  himself,  and 
I  walked  away  and  wait  on  out  of  the  room." 
It  does  not  appear  that  the  pit  boss  appre- 
hended such  Imminent  danger  as  to  reqnlre 
immediate  removal  of  the  bad  rock,  but  be- 
lieved that  with  further  propping  work  mig^t 
proceed,  and  this  Is  consistent  with  the  plain- 
tlff*s  claim  that  |^ps  mre  teelred  for  that 
purpose. 

It  cannot  be  held  as  a  matter  ot  law  that 
the  plaintiff  is  precluded  from  a  recovery  by 
his  failure  to  dig  into  the  black-jack  and 
rock  below,  if  that  was  necrasary,  and  In  that 
way  use  the  props  that  were  furnished.  But 
the  evidence  relating  to  that  matter  was  ma- 
terial upon  the  question  whether  the  pr<^  so 
furnished  were  of  suitable  lengUi,  or  reason- 
ably BUfDdeDt  for  use. 

Referring  to  the  contention  of  the  defend- 
ant that  the  plaintiff  would  not  have  used  the 
shorter  props  bad  they  been  furnished,  it  will 
be  observed  that  he  called  for  them,  and  re- 
peated the  call  when  the  driver  returned 
without  them.  Tme,  he  testified  that  If  he 
had  believed  that  the  rock  would  fall  he 
would  not  have  gone  under  It.  But  immedi- 
ately following  this  statement  be  testified: 
"Q.  Then  since  you  thought  the  rock  was 
safe,  what  did  you  order  these  props  forT  A. 
Because,  if  he  had  brought  some  more  props, 
it  would  have  been  safe."  Having  also  tes- 
tified that  props  that  had  been  under  this 
rock  were  blown  down  the  night  before  the 
injury,  and  were  set  under  it  again  but  In 
different  places  that  morning,  he  was  asked 
the  question  and  gave  the  answer  following: 
"Q.  Well,  then,  did  you  put  anything  in  the 
place  that  these  props  had  been  in  the  day 
before,  so  as  to  hold  the  rock  at  tbat  point? 


A.  No,  sir*  I  did  not  have  any  more."  Hk 
son,  ^0  l^ad,  it  seema^  placed  the  ttues  props 
In  position  under  this  roCk,  testifled:  "Tba 
reason  I  did  not  put  tqp  more  props  undir 
tbat  rock  was  because  I  did  not  liaTe  any 
2-footp8  props;  they  wera  an  too  long.  Hw 
length  of  the  props  that  I  did*  put  under  the 
rbck  was  about  2-foot^  *  •  •  I  will  not 
say  that  Uwre  were  not  any  8-A>ot  vkob^  I 
could  not  have  put  a  3-foot  prop  nndo*  that 
rock."  On  this  and  other  tesUmony  and 
some  evidence  conflicting  with  it,  the  ques- 
tion whether  the  prc^  would  have  been  plac- 
ed under  the  rock  bad  th^  beuk  fondsbed 
was  properly  left  to  the  Jury. 

The  plaintUC  la  criticized  for  incurring  the 
risk  ot  deatb  or  serious  Injury  rather  than  to 
do  the  extra  work  necessary  in  order  to  use 
the  props  .that  were  furnished.  But  the  Jury 
were  not  bound  to  Infer  that  he  took  that 
risk  whUe  knowing  or  aivrehending  the  din- 
ger. Hie  ordinary  motive  of  sdf-pxeson- 
tlon  and  the  love  of  life  suggest  a  contrary 
inference. 

[2]  It  must  be  runembered  that  contilba- 
tory  negligence  la  not  available  as  a  defense 
in  cases  like  this  where  the  cause  of  action 
arises  from  the  violation  of  a  statutory  dnty. 
Le  Roy  V.  Railway  Co.,  91  Kan.  648, 138  Pea 
646;  Cheek  v.  Railway  Co.,  80  Kan.  247,  ISl 
Pac.  617. 

The  discussion  of  the  scope  and  effect  of 
statutes  enacted  for  the  protection  of  life  in 
the  cases  dted  and  other  recent  dedstons 
makes  commoit  upon  their  interpretation  un- 
necessary. Caspar  v.  Lewis,  82  Kan.  604, 109 
Pac.  657;  Slater  v.  Railway  Co.,  91  Kan.  226. 
137  Pac:  943.  No  objections  to  Oie  Instnuv 
tions  or  to  the  rulings,  other  Oian.  those  al- 
ready reftf  red  to,  is  urged. 

It  Is  concluded  that  there  Is  competent 
evidence  to  support  the  findings  and  verdict, 
and  the  Judgment  la  afflnned.  All  tbtb  Jus- 
tices concurring. 


PAIilN  V.  INSTJBANGH  CO.  OP  NOBIB 

AHEBIOA.   (No.  18,854.) 
(Sopreme  Court  of  Kansas.  Hay  9, 1914.) 

(Syttabut  »y  tkt  Ooart,) 

1.  ItraouMoa  « 143*)— BdOBiiAnoii  or  Pol- 

lOT— Additional  iKSUKAircn. 

The  doctrine  of  the  case  of  Pfiester  v.  Ins. 
Co.,  86  Kan.  97,  116  Pac.  246,  applied  Is  an 
action  to  reform  a  fire  Insnrance  poller  to  la- 
clode  punisahm  to  take  out  additional  hwir- 
ance  according  to  oral  negotiations  between  the 
plaintiff  and  the  defendant's  agent,  and  to  »- 
cover  on  the  reformed  policy. 

[Bd.  Note.— For  other  cases,  see  Insorano^ 
Cent.  Dig.  i§  265-272;  Dec.  Dig.  f  143.*] 

2.  AUPBAL  AND  EBBOB  1080*)— ftePABIUlB 
— PBE7UniCE.  , 

In  taking  the  application  the  agent  eppein- 
ed  the  false  answer,  "No,"  to  the  question,  "!■ 
the  land  described  mortgaged?"  without  the 
knowledge  or  anthority  of  the  plaintifl,  snd 
without  propounding  the  question  to  him.  The 
policy,  as  written,  contained  a  condition  against 
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ittcombrancea.  Tbe  petition  pleaded  broadly 
compUance  witii  tbe  Mmu  of  tiie  iwUcy.  Ibt 
answer  xdeaded  the  cmiditlon  acainit  inenin- 
biance*.  Tbe  reply  set  up  the  facts  stated.  A 
motion  to  strike  out  the  reply  for  departure  was 
«Terniled.  A  trial  on  the  merits  followed,  and 
tlie  plaintiff  recovered.  Held,  the  defendant  was 
not  prejudiced  in  its  snbatantial  rights  because 
of  the  departure. 

[Kd.  Hota.— For  other  casea.  see  Appeal  and 
Error,  Cent  Dig.  H  4075-4^8;  Dec;  Dig.  < 
1039.*! 

3.  iNStTBAKOK  (1  676*)— ADJCBTMKNT  Of  LOBS 

— Waiv«b. 

After  the  Insured  property  burned,  a  special 
agent  of  the  defendant  procured  the  plaintiff 
to  sign  an  agreement  to  surrender  the  policy 
and  to  accept  $1Q0  in  full  settl^ent  of  his 
claim.  The  plaintiff  did  not  surrender  the  pol- 
icy, the  defendant  did  not  pay  or  offer  to  pay 
the  ^00,  and  further  negotiations  for  settlement 
followed  which  induced  the  plaintiff  to  believe 
that  tbe  defendant  bad  abandoned  the  compro- 
mise agreament  and  to  act  accordingly.  Held, 
snfficient  to  constitute  a  waiver  of  the  agree- 
ment. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cant.  Dig.  #  14B6-1488;  Dec.  Dig.  f  676.*] 

4.  APPBAI.  AHD  BbBOB  ({  1<^*)— YASZA-nCK— 

Pbejudioi. 

A  variance  between  the  pleadings  and  the 
proof  respecting  waiver  of  tbe  compromise 
agreement  hM  not  to  be  prejudiciaL 

[Ed.  Note.— For  other  casra.  see  Appeal  and 
Erro^  Cent.  Dig.  H  dOTIMOBS;  Daa  Dig.  | 
1089.*] 

Appeal  from  District  Gonrt,  Jew«U  Comity. 

Suit  by  W,  P.  Palin  against  tbe  Insurance 
Company  of  North  America.  Judgment  for 
plalntlfF,  and  defendant  appeals.  Affirmed. 

R.  W.  Tnmer  and  Donald  Stanley,  both  of 
Manfcato,  tor  appellant.  W.  IL  Mitchell,  of 
Mankato,  f ov  kkwIIm^ 

B1TBCH,  J.  The  action  In  tbe  district 
court  was  one  to  reform  a  flze  Insurance 
policy  to  include  an  agreement  permitting 
additional  Insnranee,  and  to  lecorer  on  the 
reformed  Instrament.  The  plaintiff  prevail- 
ed, and  the  defendant  appeals. 

Briefly  sammarlsed  tbe  fiusta  are  aa  fol- 
lows :  While  the  plaintiff  was  at  work  com- 
pleting an  nnflnlshed  dwelling  house,  an 
agent  of  the  defendant,  named  Caatello,  ao- 
lldted  him  to  Insure  it  The  cost  ot  tbe 
bnildlnft,  when  oompteted,  was  estimated  by 
Caatello  at  from  to  fUOO.  and  tbe 

Idalntiff  contemplated  Insnxing  It  for  91,000. 
He  told  Castello  that  he  had  promised  to  glTe 
another  insurance  agent  a  chanee  to  write  a 
policy,  and  Castello  asked  for  (fiOO  of  the 
Inaoiance.  Tbe  plaintiff  said  If  he  could  do 
that  It  would  allow  tbe  other  fellow  to  write 
9600.  Castello  replied  that  when  the  house 
was  completed  tbe  plaintiff  could  take  out 
more  Insurance.  Castello  prepared  an  appli- 
cation, which  the  plaintiff  signed  without 
reading,  uid  a  policy  for  ^SOO  was  subse- 
quently delivered  and  paid  tor.  Ijator  tbe 
plainUff  took  out  $500  additional  Insurance 
without  notice  to  or  permission  from  the  de- 
fendant The  building  burned,  and  when  the 


plaintiff  wmlned  ttie  poll<9  issued  by  the 
defendant  be  found  that  it  contained  a  condi- 
tion forbidding  additional  Insurance  without 
written  ctmsent  Tbe  policy  also  contained  a 
warrant  ttiat  the  property  was  not  Incumber- 
ed, and  when  the  defendant's  answer  came  In 
it  developed  that  the  application  contained  a 
statement  that  tbe  property  was  not  mort- 
gaged, altbongb  tbe  plaintiff  had  not  been  in- 
terrogated on  that  subject,  and  bad  made  no 
such  statement  The  property  was,  In  fact, 
covered  by  a  mortgage.  After  tbe  Are  a  spe- 
cial agent  of  the  defendant  procured  the 
plaintiff  to  sign  an  agreement  to  surrender 
tbe  policy  and  to  accept  $100  In  full  settle- 
ment of  bis  claim.  The  plaintiff  did  not  sur- 
render the  policy,  however,  the  defendant  did 
not  pay  or  offer  to  pay  tbe  $100,  and  further 
negotiations  followed,  resulting  in  a  waiver 
and  al>andonment  of  the  compromise  agree- 
ment 

The  foregoing  facts  are  embraced  In  the 
general  verdict  and  a  special  finding  of  fact 
returned  under  Instructions  to  tbe  following 
effect: 

[1]  If  it  was  the  understanding  of  the 
plaintiff  and  the  agent  who  took  the  applica- 
tion that  the  policy  would  permit  the  plain- 
tiff to  take  out  additional  Insurance,  the  pol- 
icy was  not  avoided,  although  It  did  not  in- 
clude a  provision  of  that  kind,  and  additional 
insurance  were  taken  out 

If  the  agent  of  the  defendant  upon  his 
own  motion,  and  without  the  knowledge  or 
authority  of  the  plaintiff,  wrote  In  tbe  appli- 
cation an  untruthful  answer  to  tbe  question, 
"Is  tbe  land  described  mortga^d?'  tbe  poli- 
cy was  not  avoided  because  tbe  land  was 
mortgaged. 

If  tbe  defendant  waived  tbe  compromise 
agreement  gave  tbe  plaintiff  to  understand 
that  it  would  not  be  Insisted  on,  and  conduct- 
ed farther  negotiations  with  him  looking 
tovrard  settlement  the  agreement  was  not 
binding. 

These  Instmctlons  were  manifestly  correct, 
and  the  plaintiff  was  clearly  entitled  to  Judg- 
ment so  far  as  the  merits  of  the  case  are 

concerned. 

What  then  are  the  reasons  urged  fbr  a  re- 
versal? 

It  is  said  that  the  petition  should  have 
been  made  more  definite  and  certain  by  ex- 
panding it  to  include  auctions  regarding 
particular  mattei^  upon  which  It  was  silent 
Tbe  defendant  understood  tbe  case  made  by 
tbe  petition  well  enough,  howeTer,  to  answer 
in  such  a  way  that  full  advantage  was  tokoi 
of  tbe  omitted  facts. 

[2]  It  is  said  that  the  petition  was  demur- 
rable in  this :  It  did  not  use  tbe  word,  "prom- 
ise," nor  the  word  "agree,"  In  connection 
with  the  statement  of  tbe  defendant's  agent 
that  the  plnlnt^ff  could  take  out  additional 
insurance,  and  it  did  not  allege  that  permis- 
sion to  take  out  additional  Insurance  was 
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omitted  from  tba  poller  through  frand  or 
mistake.  The  petition  did  narrate  the  facta, 
however,  just  as  they  occurred,  using  sabatan- 
tlallf  the  language  of  the  contracting  parties, 
which,  measured  by  the  law,  created  an 
agreement. 

It  Is  said  that  the  reply  departed  from  the 
petition,  and  It  did.  Not  having  in  his  pos- 
session the  application  showing  the  "warran- 
ty" that  the  property  was  not  Incumbered, 
and  overlooking  the  condition  of  the  policy 
against  Incumbrances,  the  plaintiff  pleaded 
broadly  In  his  petition  compliance  with  all 
the  terms  of  the  policy.  The  answer  dis- 
closed a  breach  of  the  condition  against  in- 
cumbrances. The  reply  presented  the  facts 
showing  that  the  warranty  in  the  application 
was  the  voluntary  work  of  the  defendant's 
agent,  unauthorized  by  the  plaintiff,  and  con- 
•eQuently  that  the  condition  of  the  policy 
was  outside  the  contract  consummated  by  the 
acceptance  of  the  true  application  and  pay- 
in«it  of  the  premium.  The  reply  was  attack- 
ed by  a  motion  to  strike  out,  and  there  are 
decisions  enough  to  the  effect  that  failure 
to  sustain  it  was  fatal  to  the  Judgment. 

If  the  motion  had  been  sustained,  the  plain- 
tiff would  haye  been  permitted  to  amend  bis 
pleadings  in  such  a  way  aa  to  remove  the  ver- 
bal inconsistency  between  the  petition  and 
the  reply.  The  court  very  properly  treated 
the  matter  as  one  of  form,  and  not  of  sub- 
stance. The  defendant  was  not  misled  nor 
prejudiced  in  tin  slightest  particular  or  de- 
gree, and  it  has  be«D  a  good  while  since  this 
court  has  reversed  an  apparently  fair  Judg- 
ment, rendered  after  a  full  trial  on  the  mer- 
its, because  the  r^ly  departed  from  the  pe- 
tition. 

It  Is  aald  that  tbe  parol  evidence  rale  pre- 
vented the  plaintiff  from  proving  the  true 
temu  of  the  application.  The  coort  has  ful- 
ly ocpresaed  itself  on  this  subject  in  the  case 
•f  Pfleater  v.  Inanrance  Co.,  SS  Kan.  97,- 116 
Pac.  246. 

[S,  4]  It  Is  said  that  the  plaintiff's  evidence 
did  not  Biq^port  the  all^tiona  of  the  reply, 
wbldi  is  true.  The  facts  oonstitating  waiver 
of  the  compromise  agreement  were  not  plead- 
ed as  fully  nor  as  accurately  as  they  were 
proved,  and  the  plaintiff  In  his  pleading  on- 
dertoolc  to  cast  them  In  tbe  mold  of  fraud. 
The  defendant  did  not,  bowever,  observe  the 
statute  relating  to  variance  (Civ.  Code,  i  134 
[Gen.  St  1909,  I  6727]).  and  the  court  prop- 
erly instructed  on  tbe  case  made  1^  the  proot 
without  going  through  tbe  formality  of  an 
amendment  The  fact  that  tbe  defendant  so 
changed  Its  attitude  toward  tbe  compromise 
agreement  as  to  lead  the  plaintiff  to  believe 
that  it  was  abandoned  and  to  change  his 
course  accordingly  Is  sufficient  to  make  tbe 
waiver  effectual. 

The  defendant's  brief  Is  a  model  of  flne  dis- 
crimination, clear  thinking,  and  logical  rea- 
soninje,  but,  granting,  as  we  must,  that  the 


plaintiff's  evidence  Is  tme,  it  is  moch  strong- 
er in  Insistence  on  Impeccable  procedure  than 
in  reasons  for  refusing  to  pay  tbls  Ioml 

The  Judgment  of  the  district  court  is  af- 
firmed. AU  tbe  Justices  coucurrinfr 


riRST  IL  B.  OHOBOH  OF  STBOMO  dTT 
V.  NOBTH.   (Mb.  lSjB43Lt 
(Sapreme  Court  of  Kansas.   Kay  9,  1914J 

(B^Uabut  hv  the  Oouri,) 

1.  VXimOB  AND  Pdbohascb  (I  S22*>— Bbkach 

or  COKTUOT  BT  PuBOHASKB— RiOBT  OF  AC- 
TION. 

Upon  the  refusal  of  a  vendee  to  complj 
with  a  contract  to  purchase  property,  one  of  toe 
remedies  available  to  the  vendor  is  an  action  to 
recover  the  fruits  of  his  bargain— the  loss  whidi 
he  sustains'  by  the  nooperformanoe  of  tbe  ven- 
dee. 

[E<d.  Mote.— For  other  cases,  see  Tendor  and 
Purchaser,  Cent  Dig.  U  944-947;  Dec  Dtf. 
S  322.  •] 

2.  TSNDOB  ARD  FUBOHASKS  (|  330*)— BREACH 
BT  PUBOHAaXB— MEASCBE  OF  DaKAQBS. 

Ordinarily  In  andi  a  caa^  where  tbe  title 
remains  in  the  vendor,  and  tne  money  in  tbe 
vendee,  the  measure  of  damages  la  tbe  aUference 
between  the  contract  price  and  the  market  vkIm 
when  the  breach  occurs, 

IBd.  Mote.— For  otiier  cases,  see  Vendor  sod 
^chasur,  Gsat  THg.  «  9S»-e66;  !>«!;  Dig.  I 

8.  VBHDOB  AMD  FnEOHASKtt  ttl9*>>4BBiCH 
BT  PUBOBABBB— MaBXB  Vum— PimB  OX 

RBaAI.B. 

When  the  property  fa  reaold  irifldn  a  rea- 
sonable time  after  due  notfoe  to  tks  vendea  sod 

for  the  highest  price  wlUch  can  reaaonablr  be 
obtained  by  the  vendor,  the  price  on  renle  la 
deemed  to  be  prima  fade  eridmce  of  its  market 
valne. 

[Ed.  Note.— For  other  cases,  ass  Vendor  sod 
Parcbaser.  Cent  Dig.  f  962  :  t)«L  Dig.  {  829.*] 

4.  APPEAL  AlTD  EBBOB  (|  1068*)— HaBKUBS 

BEBOB^lHSTBtlOTIOWB. 

An  instruction  that  the  measure  of  damages 
is  the  dlfleienoe  between  the  contract  price  and 
the  price  on  tbe  resale,  where  the  vendor  osed 
diligence  to  obtain  the  highest  possible  price 
for  the  property,  but.  If  the  vendor  did  not  do 
so,  then  tbe  measure  would  be  the  difference 
between  the  contract  price  and  the  martet  value 
of  the  property,  cannot  have  piuudiced  tbe  ven- 
dee, where  it  appears  that  the  jury  found  that 
tbe  highest  price  was  not  obtained  by  tbe  vea- 
dor,  and  that  the  nteat  of  tlie  damages  was 
fixeid  on  tbe  basis  of  market  value,  and  not  on 
the  price  obtained  at  tbe  resale. 

[Ed.  Mote.— For  other  case^  see  Appeal  and 
Error,  Cent  Dig.  H  4225-41228,  4230;  Dec. 
Dig.  i  1068.*] 

Appeal  from  District  Court,  Cbaae  Ooimty. 

Action  by  tbe  First  Methodist  Epiwopal 
(3burch  of  Strong  City  against  Jacob  NortiL 
From  Judgment  tvt  ptainUff;  deCendant  ap- 
peals.  Affirmed. 

Madd^  &  Blcbardson,  of  Emporia,  for  ap- 
pellant Dudley  Doolittle,  of  Cottonwood 
Falls,  and  Hngglns  &  Blddle,  of  Emporia,  for 
appellee. 

JOHNSTOM.  0.  J.  This  was  an  action  by 
the  appellee  tbe  first  Metliodlst  Episcopal 
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CbunA  of  Strong  City,  against  tbe  appellant, 
Jacob  North,  to  recover  damages  for  the 
breach  of  a  written  contract.  In  which  North 
agreed  to  buy  an  old  church  building  and 
three  lots  for  the  price  of  $1,000.  The  ap- 
pellee had  arranged  to  erect  a  new  church 
boildlng,  and  It  was  provided  that  possession 
of  the  old  bnildlng  should  be  reserred  until 
the  aew  one  was  completed.  Shortly  after 
the  making  of  the  contract  the  appellee  be- 
gan preparations  to  vacate  the  old  charts 
building,  and  to  erect  a  new  <»ie,  and  also 
procured  an  abstract  of  title  to  the  lots,  and 
executed  Instruments  transferring  and  con- 
veying the  property  whtdk  ft  had  contracted 
to  sell;  but,  when  then  were  tefidexed  to  ap- 
pellant, he  refoaed  to  accept  them,  or  to 
carry  out  the  contract  which  he  had  made. 
When  Informed  by  appellee  that  it  would  not 
release  him  from  the  obligations  of  the  con- 
tract, KoA  that  it  was  depending  on  tbe  mon- 
ey derived  from  this  source  to  go  on  with 
the  new  building,  he  replied  that  he  did  not 
can  wliat  they  did  with  the  property,  and 
that  he  woald  not  take  U:  The  appellee  then 
oideavoied  to  resell  the  property  and  finally 
obtained  an  offer  of  $200  for  tbe  building  and 
$70  for  the  lots,  and  this  offer  was  reported 
to  ax^tfUnt,  who  lemarked  that  that  waa  all 
the  property  was  worth,  but  again  reused 
to  have  UTfiilnff  to  do  with  the  property. 
Appellee  Qua  soM  dw  property  tor  |S20,  and 
■aed  ^4;)dlant  to  moom  |080,  the  dUCerence 
between  the  contract  price  and  the  price 
which  was  received  fnm  dke  third  party,  and 
whldi  WM  aOegcd  to  be  the  value  of  the 
property  at  the  time  of  the  sale.  GonaldMtt- 
ble  tHtlmaiy  was  ofCoed  as  to  tbe  value  of 
the  property;  some  witnesses  placing  it  as 
Ugh  as  91.000^  and  otben  saying  that  tiie 
value  of  the  building  was  (SCO  and  flw  lots 
9^  each.  The  Jmy  awarded  damages  In 
tiTOT  of  appdlee  ft>r  980Q.  ' 

[1]  The  oontmtlon  that  thwe  was.  In  ef- 
fect, an  abandonment  of  tbe  oootmct  and  an 
aeqtdeseenee  In  tbe  lefossl  of  appellant  to 
carry  out  the  contract  Is  not  sustained  either 
Che  avenmits  In  anMllee's  petition  or  by 
tbe  testtmony.  la  Its  petition  appellee  set 
out  the  tkusCs  in  flw  transaction,  tluit  a  eon- 
tract  was  made  by  the  parties  and  bniken  by 
app^ant,  and  oooseqiienay  a  loss  otsned; 
that,  to  Brinlmlxe  the  damages  as  much  as 
posidU^  a  sale  of  like  property  was  made  to 
another,  but  not  until  notice  of  the  proposed 
Btiehadbeenglvwitoapp^nt;  and,  farther, 
that  the  inice  reoBi-red  at  the  sale  was  the 
market  value  of  the  property  at  ttm  time. 
While  the  appellee  had  other  remedies,  It  had 
the  right  to  maintain  an  aedon  a^lnst  ap> 
pellant  for  the  damages  occasioned  by  the 
breech  of  the  executory  contract  Tbe  facts 
stated  !n  the  petition  warranted  a  recovery 
<rf  images  on  this  theory,  and  an  «lectton 
of  the  remedy  on  which  it  woald  rely  was 
not  essential.  Benry  v.  Ifcmttrick,  42  Kan. 
486,  22  Pac.  B76;  Huey  v.  Stan,  TO  KUl  781, 
101  Fac.  101S,  IM  P.  118& 


.  [2, 4]  Complaint  is  made  of  the  instruction 
relating  to  the  measure  of  damages.  The 
court,  in  effect,  advised  the  Jnry  that,  if 
they  found  there  was  a  breach  of  the  con- 
tract in  which  appellee  had  not  acquiesced, 
the  appellee  was  entitled  to  recover  the  dif- 
ference between  the  contract  price  and  the 
price  for  which  the  property  was  resold  sub* 
Ject  to  the  condition  that,  when  there  was  a 
refusal  of  the  appellant  to  perform  his  con- 
tract. It  became  the  duty  of  appellee  to  mini- 
mize the  damages  as  much  as  possible,  that  It 
might  then  resell  the  property  for  the  high- 
est price  obtainable,  and.  If  tt  sold  it  for  a 
less  sum,  the  amount  of  recovery  would  be 
proportionately  MmM^haA  if  dUJgenoe  was 
used,  and  tibs  highest  posdUe  price  obtained, 
the  difference  between  that  inice  and  the  con- 
tract price  would  be  the  measure  of  recovery ; 
but,  te  it  did  sot  make  sndi  a  sale,  thui  Its 
damages  would  be  tibe  dUtarmce  between 
the  oontraet  inlce  and  the  fair  oMAet  value 
of  the  property.  When  a  vendee  refuses  to 
perform  an  executory  contract  of  sale,  the 
vendor  la  entitled  to  tbe  fruits  of  his  bargain, 
and  to  any  damages  he  may  suffer  by  reason 
of  the  nonperformance  of  the  contract 
Wbea  tike  title  to  the  tvroperty  has  not  beat 
transferred,  nor  possessbm  <Aianged.  and  no 
part  of  tbe  purdkase  price  paid,  the  measure 
of  damages  ordinarily  applied  is  the  differ- 
ence between  tbe  contract  price  and  the  sala- 
ble or  maricet  value  at  the  time  of  the  breach. 
Allen  V.  Mohn,  86  Mich.  328,  49  N.  W.  62,  24 
Am.  St  Bep.  126;  Prichard  v.  Mulhall.  127 
Iowa,  548,  108  N.  W.  774,  4  Ann.  Cas.  78»; 
KeUey  v.  West,  86  Minn.  620,  82  N.  W.  620: 
Clifton  V.  Charles,  63  Tex.  Civ.  App.  448, 116 
S.  W.  120;  Dickson  v.  Turner,  149  111.  App. 
394;  Weatherbe  v.  Whltoey,  30  Nova  Scotia, 
447;  2  Sutherland  on  Damages  (3d  Ed.)  | 
670;  3  Joyce  on  Damages.  8  1758. 

[3]  It  has  also  been  held  that  in  case  of 
nonperformance  the  vendor  is  at  liberty  to 
resell  the  property,  and.  If  he  does  it  publicly 
within  a  reasonable  time,  and  eierdaes  due 
diligence  in  making  the  sale,  he  may  recover 
the  difference  between  the  contract  price  and 
the  price  at  which  it  was  sold.  In  addition  to 
the  costs  and  expenses  of  the  resale,  and  in 
Bxxcik  a  case  the  price  for  which  the  property 
has  been  resold  Is  prima  fade  evidence  of  Its 
market  value.  2  Warvelle  on  Vendors  (2d  Ed.) 
I  936;  3  Joyce  on  Damages,  |  1765  ;  2  Suth- 
erland on  Damages  (3d  Ed.)  |  670;  Wood's 
Mayne  on  Damages  (lat  Am.  Ed.)  {  243. 

Ordinsrlly  the  price  received  at  a  resale 
properly  made  will  be  deoned  to  be  the 
market  value  of  the  prcqperty ;  but,  If  at  andk 
a  sale  more  than  the  market  value  is  re- 
ceived, the  nndee  Is  ratitled  to  a  credit  for 
13ke  excess  on  the  recovery,  and.  If  as  much 
or  more  than  the  contract  price  Is  received, 
Uien  only  nominal  damages  are  recoverable. 
In  this  case  the  price  obtained  at  the  resale 
Is  not  material  to  the  determination  of  the 
case,  as  it  appears  from  the  verdict  that  the 
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property  did  not  briDg  its  salable  valne.  Al- 
thongh  diligence  appeais  to  bare  been  nsed 
by  the  appellee  in  the  resale,  and  although 
notloe  was  given'  the  appellant  before  tbe 
sale  was  effected,  the  inry  manifestly  decided 
that  appellee  61&  not  secare  the  highest 
price  obtainable  for  it  If  appellee  had  done 
so,  the  award  would  have  been  f680,  the  dif- 
ference between  tbe  contract  price  and  the 
reselling  price;  bnt,  as  only  $300  was  award- 
ed, the  Jury  evidently  concluded  that  the 
property  could  have  been  sold  £or  a  greater 
price.  Tbe  trial  court  told  the  jury  that,  If 
appellee  did  not  obtain  the  highest  possible 
price,  its  damages  would  be  the  difference 
between  the  contract  price  and  the  fair  mar- 
ket value,  and  hence  tbe  rule  for  which  ap- 
pellant is  contending  was  the  one  whidi  gov- 
erned the  Jury  In  the  determlnatlini  of  the 
case. 

There  Is  nothing  substantial  In  Hie  dalm 
that  the  case  was  tried  on  the  wrong  theory, 
nor  do  we  find  any  prejudicial  error  In  the 
other  rulings  of  which  complaint  is  made. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

DRAPBB  et  aL  T.  HILIiBB.  (No.  18,652.) 
(Supreme  Court  of  Kansas.   Hay  0,  1914.) 

(Svllabut  by  th«  Court.) 

1.  Licenses  (S  39*)— Occupation  Tax— Fail- 
use  TO  Pat— Removal  of  Dibabixjtt. 

Although  one  doing  bualnesa  without  hav- 
ing paid  an  occupation  tax  reonired  by  a  city 
ordinance  cannot  ordinarily  mamtain  an  action 
for  services  performed  and  material  rendered 
in  that  connection,  this  is  because  of  a  disability 
Imposed  upon  him,  which  may  be  removed  by  a 
Bubeequent  ordinance,  or  by  a  pardon. 

[Ed.  Note.— For  other  cases,  see  licenses, 
Cent.  Dig.  SS  76-78;  Dec.  Dig.  8  39.*] 

2.  I^MITATION    OF  ACTIONS   (8  ISO*) — PEND- 
ENCY OF  AcnoN— DisuissAL— New  Action. 

Where  a  plaintiff  while  under  such  a  dis- 
ability brii^  an  action  of  that  character,  dis- 
misses it  without  prejudice,  and  afterwards  ob- 
tains a  pardon,  he  may  within  a  year  after 
inch  dismissal  Institute  a  new  action  npou  the 
same  claim,  notwithstanding  any  other  statute 
of  limitations. 

TEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent.  Dig.  H  680.  5^.  6SS-066; 
Dec.  Dig.  I  130.»] 

S.  CoNTEACTs  (I  83*)— Right  to  Bimttcn— 

Variance  in  Duplicates. 

Where  tbe  terms  of  a  contract  are  agreed 
upon,  and  two  writings,  supposed  to  be  in  con- 
formity thereto,  are  executed,  each  party  re- 
taining <«ie.  tbe  enforcement  of  the  contract 
against  the  party  who  prepared  the  writings 
cannot  be  prevented  by  the  fact  that  the  copy 
retained  by  him  does  not  conform  to  the  agree- 
ment, and  that  the  one  given  to  the  other  parl^' 
conforms  to  it  only  by  reason  of  an  addition, 
not  clearly  legible,  made  before  its  execution 
with  a  different  kind  of  pencil  from  that  em- 
ployed in  the  ttody  of  the  Instrument 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  fS  144^154;  Dec/Dig.  |  33.*] 

4.  CoNTBACTS  (S  803*)— Bdildino  Contracts 
—Breach— Recovebt  ok  Dahaqes. 

In  an  action  against  the  owner  of  prop- 
erty for  the  value  of  improremente  made  there- 


on, tbe  defendant  cannot  be  allowed  dama^a 
on  account  of  tbe  plaintiflTs  refusal  to  complete 
tbe  worlc.  where  soeb  refusal  was  eaassd  by  hit 
own  r^diatlMi  of  tlie  tenaa  of  the  eontiaet 
regarding  the  price  he  was  to  pay. 

[Ed.  Note.— For  other  eases,  see  Omtract^ 
Gent  Dig.  H  140»-144S ;  Dee.  Dig.  |  30S.*] 

Appeal  from  District  Oonrt;  Wyuidottc 

County. 

Action  by  B.  D.  Draper  and  oUiezs  against 
Edwin  L.  Ulller  to  enforce  a  «nt>eontnctor'i 
meidianlc's  lien  for  work  and  material 
From  Judgment  for  plalntlffs,  defoidant  ap- 
peals. Affirmed. 

Metcalf ,  Brady  ft  Sherman,  of  Kansas  City, 
Mo.,  McAuany  ft  Alden,  of  Kspbss  City,  Kan., 
and  D.  B.  Hlta,  of  Topeka,  fk>r  api»dlant 
K.  P.  Snyder  and  T.  A.  PoUock.  botH  of 
Kansas  CJlty,  Kan.,  for  appellees. 

MA60N,  J.  Bi  D.  Draper  brou^t  an  ac- 
tion against  Edwin  L.  MUler  seeking  to  en- 
force a  Buboontractor's  mechanic's  Ueo  for 
plumber's  work  and  material.  He  recovered 
a  Judgment,  and  the  defendant  appeals. 

The  present  action  was  not  brought  within 
a  year  after  the  filing  of  tbe  Uen  statement 
Bnt  within  that  time  an  action  was  brought 
seeking  to  foreclose  the  lloi,  which  was  dis- 
missed without  prejudice,  and  the  present  ac- 
tion was  begun  within  a  year  after  sodi  dls- 
mIssaL  At  the  time  the  account  sued  on 
accrued,  a  city  ordinance  required  tbe  pay- 
ment of  an  occupation  tax  by  persons  pur- 
suing various  callings,  including  that  of  a 
plumber.  The  engagtog  in  bnsliiess  with- 
out the  payment  of  the  tax  was  deilgnat- 
ed  in  the  ordinance  as  a  misdemeanor, 
and  was  made  punishable  by  a  fine  of  not 
more  than  $100.  At  the  time  the  plaintiff  did 
the  work  and  furnished  the  material  sued 
for,  he  bad  not  paid  sudi  tax.  After  his 
first  action  was  dismissed,  and  before  the 
second  one  was  'begun,  he  paid  the  tax,  and 
a  new  ordinance  was  passed  purporting  to 
pardon  all  vlolatlona  of  the  original  law,  and 
to  remit  all  penalties  thereby  incurred,  by 
persons  who  had  in  the  meantime  made  each 
payment  The  mayor  also  nnd^took  to 
grant  a  spedflc  pardon  to  the  plaintiff.  The 
defendant  maintains  (1)  that,  as  the  ordi- 
nance forbade  tbe  {daintiff  to  traiuact  bnsl 
uesB  as  a  plumber  without  paying  his  tax, 
his  act  in  fitting  up  the  defendant's  house  was 
lll^al,  and  no  recovery  for  it  caa  be  had: 
(2)  that  the  subsequent  ordlnanoe  and  the 
pardon  granted  by  tlie  mayor  cannot  0ve 
validity  to  the  act,  and  cannot  confer  a  tight 
of  recovery;  and  (3)  that,  If  a  recovery 
Is  authorized  by  virtue  of  the  new  ordinance 
and  the  pardon,  the  first  action  was  not  upon 
the  same  cause  as  the  second,  and  the  pto- 
vislon  of  the  Code  (Civ.  Code,  |  22  [Qen  St 
1909,  I  S615])  authorizing  another  snU  with- 
in a  year,  where  there  has  been  a  fidlmre 
otherwise  than  cn  the  merits,  has  no  appli- 
cation. 
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[1]  In  Yonnt  Darning  l@  Kan.  82d,  S5 
Pac.  207,  It  was  beld  tiiat  aaa  doliq;  boring 
without  harlng  paid  an  ocenpathm  tax  re- 
quired by  an  ordinance  idmUar  to  tbat  hare 
involTed  conid  not  recover  for  bla  aerrlces 
fn  that  connection,  nut  doctrine  bas  been 
rabseqnoitlr  applied  Qtajer  t.  Hartman,  77 
Kan.  788,  90  Pa&  807),  altbongb  It  has  been 
nibleeted  to  some  crltidBm  (Fossett  t.  Iinm- 
ber  Co.,  76  Kan.  428,  480.  02  Pac.  8BS,  14 
U  B.  [N.  S.]  dlS;  Manker  t.  Tongb,  79 
Kan.  40,  58.  98  Fac.  702,  19  L.  a  A.  [N.  8.] 
675,  IT  Ann.  Cas.  206).  Tbe  Leglslatare  ot 
course,  baa  poww  to  give  snch  an  effect  to 
the  nonpaTment  of  an  occDpatl<Hi  tax.  The 
qneattoa  wtaetber  It  baa  done  so  la  tme  of 
atatntoxy  oonetmctlon.  Note,  1  U  R.  A.  (N. 
S.)  US9:  Note^  Ann.  Gae.  1912D,  878.  ^e 
Kanaaa  catpsa  above  dted  place  an  Interpre- 
tation OD  our  own  statute,  and,  as  no  amend- 
ment has  been  made  thereto,  flie  Legbriatare 
must  be  deemed  to  have  acqniesoed  in  tbe 
constmedon  adopted-  We  are  conatralned 
to  follow  tt»  actual  decbdons  already  made, 
bat  think  the  rule  annovnced  dioald  be  re- 
stricted aa  mncii  aa  la  cmdetent  wltb  tbat 
principle.  Tbe  ordinance  Involved  doea  not 
forbid  one  to  mgaga  In  biulneaa  as  a  plumb- 
er until  be  baa  paaaed  an  examination  or 
otherwiae  proved  bla  competency.  Its  con- 
ditions can  be  folly  met  by  any  one  who  pays 
the  spedfled  tax.  The  so-called  license 
which  is  issued  is  in  ^Tect  nothing  but  a  re- 
ceipt for  auSi  payment  The  case  of  the 
merchant  or  mechanic  who  does  business 
while  his  tax  is  unpaid  la  not  dosedy  analo- 
gous to  tbat  of  <Hie  who  oigagea  In  a  traffic 
which  for  some  public  purpose  ia  altogether 
forUddoi,  or  permitted  <mly  to  a  reatrlcted 
class  who  have  met  some  prescribed  condi- 
tion. Tbe  dlstlnctton  suggested  Is  recogids- 
ed  as  a  Just  basis  of  classUcation. 

"Tbe  test  whether  an  unlicensed  person 
can  oifbroe  bis  contracts  made  In  the  Une 
of  TOcatlMi  or  trade  required  to  be  licensed 
under  penalty  Is  wparenUy  whether  the  li- 
cense law  was  enacted  merdy  to  obtain  a 
revenue  without  restrictions  npmi  the  <da8B 
of  persms  from  ^num.  It  was  to  be  dwived, 
or  whether,  besides  or  altogether,  it  was  de- 
signed  to  protect  the  puMlc  from  Imposition 
by  ignorance  or  dishonesty.  In  the  former 
case  tbe  praialty  Is  sufficient  to  secure  the 
revenue,  Is  an  ana>l0  snbstltnte  for  the  li- 
cense fee;  in  the  latter  case  nulUflcatkm 
of  the  contract  Is  a  necessary  consequence.** 

Note,12L.aA.  (N.  a.)  618. 

In  accordance  with  oiir  prior  decMona  we 
hold  that  one  who.  In  violation  of  the  ordi- 
nance, continues  In  business  while  refusing 
or  neglecting  to  pay  the  tax  cannot  ordi- 
narily maintain  an  action  upon  a  claim  grow- 
ing out  of  such  business.  Bnt  we  think 
this  consequence  must  be  regarded  as  a  pea* 
alty  laid  upon  the  delinquent  to  encourage 
the  prompt  payment  of  taxes,  and  should  be 
treated  as  a  mere  personal  disability.  The 
act  la  not  to  be  classed  as  so  far  criminal  or 


unlawful  that  no  legal  right  can  be  founded 
upon  It  The  dty  council,  authorized  by  the 
Legislature,  ordains  that  he  who  does  busi- 
ness without  paying  his  tax  tOiall  be  Incapa- 
ble of  enforcing  a  contract  made  under  snch 
conditions.  This  is  a  part  of  the  penalty 
of  his  dereliction.  In  that  view  of  the  case 
there  la  no  difficulty  In  saying  that  tbe  public, 
fbrou^  Its  ministers,  may  remove  the  dla- 
abUity— that  this  la  merely  forgiving  a  part 
of  the  penalty.  Here  the  plaintiff  paid  his 
tax,  and  an  ordinance  was  passed  undertak- 
ing to  grant  him  a  full  pardon  fbr  the  de- 
lay. This  was  In  effect  a  pardon  by  tbe  may- 
or, with  the  consent  of  the  council,  which 
tbe  statute  permitted.  Gen.  Stat  1900,  S 
041.  The  effect  of  a  pardon  Is  to  remit  all 
penalties  and  release  tbe  individual  from  all 
tbe  legal  consequences  of  his  dereliction.  20 
Oyc  1S06.  Tbe  new  ordinance  may  be  re- 
garded as  an  amendment  of  tbat  prevlonsly 
passed,  extending  the  time  of  payment,  and 
restoring  capacity  to  those  -wim,  although 
originally  Id  default,  had  subsequratly  made 
payment  lAe  situation  Is  Mmilar  to  that 
of  which  this  language  was  used:  '*nie 
state,  fbr  purposes  of  its  own,  dmled  to  him 
who  violated  Its  revenue  law  the  right  to 
enforce  any  contract  he  made  in  reference  to 
the  business  unlawfully  carried  on.  It  was 
competent  for  the  state  to  remove  the  disabil- 
ity It  had  Imposed,  and  to  permit  contracts 
not  before  enforceable  because  of  this  dls- 
aMllty  to  be  enforced,  ^e  state  ma^  not 
make  contracts  between  individuals.  It  is 
true;  but,  when  hidlvlduais  have  themselves 
made  contracts  not  enforceable  only  because 
of  some  obstacle  the  state  has  Interposed, 
the  poww  wfaldi  created  t^e  tnrrler  may  re- 
move it  at  any  time  before  it  has  become  res 
judicata  between  the  parties.  Until  then 
there  camiot  be  said  to  be  a  vested  right  be- 
yond the  readi  of  legtalattve  Interference." 
nuenlx  Insurance  Go.  v.  Pollard,  63  Miss. 
641,  664. 

it}  We  conclude  that  by  virtue  of  the  sub- 
sequent action  of  the  m^or  and  council  tiie 
plaintiff  was  enabled  to  maintain  an  action 
against  tbe  defendant  We  also  think  that 
the  turinglng  of  tin  OnA  action  prevented  tiie 
running  of  the  statute  of  limitations,  not> 
withstanding  that  while  It  vnts  pending  the 
plaintiff  -  had  no  legal  rlglit  to  maintain  it 
It  was  based  upon  the  aame  cause  of  action 
as  that  aubaequently  sued  upon,  and  It  failed 
*^tberwEBe  than  upon  the  merits"  within  the 
meaning  of  the  statute.  Seaton  v.  Hixon,  3S 
Kan.  663,  12  Paa  22. 

[S]  The  court  found,  upon  sufficient  evi- 
dence, these  facts,  among  others:  When  the 
original  contract  was  negotiated  between  the 
defendant  and  Preston  Bros.,  the  contractors, 
the  price  agreed  upon  was  91,879.  MUIer 
undertook  to  reduce  the  agreem«it  to  wiit> 
Ing,  and  prepared  two  copies,  which  were 
executed  by  both  parties;  each  retainliv 
one.  That  retained  by  the  defmdant  spec- 
iflad  the  amount  as  "eli^t  hundred  and 
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serentr  flre  dollars."  That  retained  py  ires- 
ton  Bros,  as  originally  written  (with  a  purple 
copying  pencil)  read  in  the  same  way.  But 
,  before  It  was  executed  an  addition  was  made 
with  an  ordinary  lead  pencil  to  the  word 
"eight,"  so  that  it  bore  a  fair  resemblance 
to  the  word  "eighteen."  The  defendant 
maintains  that,  while  the  petition  asked 
a  reformation  of  the  written  contract  so  as 
to  make  it  read  "eighteen  hundred  and  seven- 
ty-five dollars."  the  allegations  did  not  Jns- 
Ufy  that  rellet  We  hardly  think  the  ques- 
tion of  pleading  on  this  point  Is  Important 
The  writing  prepared  by  the  defendant  and 
held  by  Preston  Bros,  seemed  to  read  "eight 
een,"  tbe  evidence  abundantly  supported  the 
finding  that  it  was  so  intended,  and  the  fact 
that  the  copy  retained  by  the  defendant  did 
not  conform  to  the  agreement  does  not  seem 
sufficient  on  any  theory  to  defeat  the  enforce- 
ment of  the  actual  contract. 

It  is  contended  that  the  trial  court  erred 
In  rendering  a  Judgment  upon  an  instrument 
which  showed  upon  Its  face  a  material  al- 
teration. There  was  positive  testimony  that 
the  writing  was  in  the  same  condition  when 
executed  as  when  produced  at  the  trial.  The 
Question  was  one  of  fact,  and  we  see  no  rea- 
son to  set  aside  the  finding  of  the  trial  court 

[4]  After  the  plumbing  was  nearly  com- 
pleted, a  dispute  arose  as  to  whether  the 
contract  price  was  $1,875  or  $875;  the  de- 
fendant maintaining  the  latter.  In  view  of 
this  the  plaintiff,  by  direction  of  Preston 
Bros.,  quit  work.  The  defendant  asked  an 
allowanoe  fbr  damages  thereby  occasioned. 
Inasmuch  as  he  refused  to  be  bound  by  what 
has  been  determined  to  be  the  actual  contract 
of  the  parties,  he  is  not  In  a  position  to  com* 
plftln  because  the  contractors  rsfnsed  to  pro- 
osed  farther  under  it 
.  The  Judgment  Is  afilrmed.  AU  the  Jus- 
tloes  concurring. 

YOUNG   MEN'S   CHRISTIAN   ASS'N  OF 
SALINA  V.  BITTER  et  al.   (No.  18,326.) 

(Supreme  Court  of  Kansas.   May  9,  1814.) 

On  Behmrlng.  Berersed  and  ronanded. 
For  fionner  opinion,  see  90  Kan.  832,  183 
Pac  8M. 

Z.  G.  Mllllkln,  of  Sallna,  for  appellants. 
Burcb,  Litowich  St  Mason,  of  Sallna,  for  ap- 
pellee. 

PER  CJUBIAM.  In  the  former  opinion  lu 
this  case  (90  Kan.  332,  133  Pac.  894),  the 
Judgment  was  reversed  and  the  cause  re- 
manded with  directions  to  render  Judgment 
for  the  appellant  because  of  the  failure  of  the 
association,  the  owner  of  the  building,  to 
retain  the  required  percentage  of  the  esti- 
mates for  work  and  labor  furnished  until  no- 
tice to  and  consent  of  the  surety  company. 
A  rehearing  was  granted  on  the  sole  Question 
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of  whether  or  not  the  fUlore  to  retain  tbe  re- 
quired percentage  caused  any  loss  to  the  ap- 
pellant We  find  it  Impossible  to  determine 
this  from  the  state  of  the  record.  The  trial 
court  adopted  plaintHTs  theory  of  the  cas^ 
which  was  that  the  contract  and  bond  did  not 
require  the  retention  of  20  per  cent  of  the 
estimates,  and  submitted  the  case  to  the  Jury 
upon  that  theory.  We  construe  the  contract 
differently,  and  adhere  to  what  was  said  In 
the  former  opinion;  but.  In  riew  of  the  fact 
that  the  case  was  tried  upon  the  wrong  the- 
ory, the  Judgment  will  be  reversed  and  re- 
manded, with  directions  to  find  the  amount  of 
each  estimate  and  the  payments  tboreon,  and 
the  amount  retained  in  the  hands  of  the  as- 
sociation, and  to  find  whether  or  not  tbe 
surety  company  lost  by  reason  of  the  failure 
to  OHuply  with  this  provlaion  ot  the  contract 
and  bond.  The  appellant  is  only  atUUed  to 
def  »id  the  action  to  the  extent  it  has  been  in- 
jured, if  any,  by  such  failure. 

None  of  the  other  questUms  discussed  in 
the  original  brie&i  or  In  tbe  brlOGB  <m  fdiear- 
log  Is  to  be  retried. 

STATE  T.  EVANS.    (No.  18.662.) 
(Supreme  Court  of  Kansas.    May  S,  1914D' 
On  rehearlngi 

Former  opinion  (00  Kan.  795, 188  Pac.  270) 
adhered  to. 

PER  CURIAM.  On  rehearing  tbe  fomitf 
Judgment  Is  adhered  ta 


SMITH  et  el.  t.  BEASU^T  et  sL 
(No.  18,848.) 
(Supreme  Court  of  Eansas.    May  0,  1914.) 
Mabtee  and  Seevaht  (S  238*)— Oonteibcto- 

BT  NeOUQENCE. 

Where  plaintiff,  repairing  a  root,  walUns 
backwards,  strack  an  18-inch  fire  wall,  and  fell 
over,  the  danger  being  open  to  common  obserrt- 
tion,  and  as  folly  known  to  him  aa  to  his  em- 
ployer, the  latter  was  not  liable  for  the  nsnlt- 
ing  iujuries. 

[Bd.  Note.— For  other  cases,  see  Hastv  ud 
Servant.  Cent  Dig.  U  081,  7ia-748;  Dee.  Dig. 
fi  238.*} 

Appeal  from  District  Court,  Crawford 

County. 

Afitlon  by  Olazence.  Smith,  by  bta  not 
Mend,  against  Jdbn  H.  Beasley  and  snotii- 
w.   Judgment  for  dsCoidants,  and  pUlntlff 

appeals.  Affirmed. 

A.  B.  Keller,  Geo.  R.  Malcolm,  and  C  S. 
Denlson,  all  of  Pittsburg,  Kan.,  for  appellant 
B.  8.  Galtskill,  of  Girard,  and  J.  J.  Camp- 
bell, of  Pittsburg  Kan.,  for  appellees. 

PER  CURIAM.  The  plalntiiT  was  to  tte 
employ  of  defendants  who  were  engaged  in 
repairing  a  roof  on  a  two-story  building-  He 
had  worked  for  them  on  two  other  balldlngs 
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and  had  been  at  work  on  tbis  roof  about  two 
days  prior  to  Us  Injury.  He  was  past  18 
years  of  age,  a  young  man  of  more  than  aTer- 
ase  Intelligence.  His  duties  required  him  to 
take  a  roll  of  paper  whl^  be  beld  wltb  a 
sdcfe  through  the  center  of  the  roll,  and  to 
walk  backwards  from  a  pt^t  about  mld- 
iiray  of  the  roof  to  the  east  end.  Another 
employe  held  the  other  end  of  the  paper  walk- 
ing backwards  In  the  opposite  direction,  and 
the  paper  was  thim  unrolled.  At  the  east 
end  of  the  roof  there  was  a  Are  wall  18  inch- 
es high.  The  plaintiff  knew  the  Are  wall 
was  there;  that  it  was  2S  or  30  feet  to  the 
alley  below ;  and  that  there  was  nothing  to 
prevent  his  falling  over  this  18-inch  wall  it 
be  became  overbalanced.  He  waUced  back- 
wards with  the  roll  of  paper  without  looking 
to  see  how  near  he  was  to  the  edge  of  the 
roof,  and  continued  walking  until  he  struck 
the  fire  wall,  fell  over  It  to  the  ground,  and 
was  Injured.  The  danger  was  open  to  com- 
mon observation  and  was  as  fully  known  to 
htm  as  it  was  to  the  defendants.  His  own 
evidence  showed  that  he  was  fully  capable  of 
knowing  and  measuring  the  risk  of  his  em- 
ployment, and  that  bis  Injnxy  was  caused 
Bolely  by  his  failure  to  take  ordinary  care  to 
protect  himself  from  an  obvious  and  appar- 
ent danger.  No  negligence  was  shown  on  the 
part  of  the  defendants.  All  that  the  court 
could  do  was  to  sustain  the  demurrer. 
The  Judgmrat  la  affinned. 


OIBSON  T.  BBA  et  al.  (No.  18.332^ 
(Sapreme  Court  of  Kansas.    Hay  9,  1914.) 

fByUahtu  by  Editorial  Staff.) 
1  MOBTOAOBS  (8  464*)  — FOBBCLOBDEE  — Re- 
CITAIA  IN  MOBTOAOB. 

Recitals  of  a  real  estate  mortgage,  given 
to  BMure  a  note,  were  sufficient  to  prove  prima 
fade  tiie  execution  of  the  note  which  the  mort- 
gage described  and  secured,  so  that  production 
oE  the  note  and  mortgage  at  the  trial  proved 
prima  fade  title  in  him. 

[Ed.  Note^Fw  other  Mses,  see  Mortgages, 
Gent  Dig.  1 1562;  Dec.  Dig.  1  464.*] 

2.  MORTOAOSS  (i  459^— FOBBOLOSUBB— ISSUSS 
AH»  PBOOr. 

Where,  in  a  soit  to  foreclose  a  real  M- 
tate  mortgage,  plaintiff  proved  record  title  In 
the  mortgagor  and  introduced  the  note  and 
nortgage  with  its  indorsemait  in  eridence,  he 
proved  all  that  ytaa  easentlal  to  sustain  a  judg- 
ment of  forecloBure. 

[Ed.  Note.— For  other  caaea,  see  Mortgagea, 
Cent  Dig.  H  1313-1347;  Dec  Dig.  |  459.*] 

8.  UoBTaAOU  (I  4BD*)— FOBEOLOaUBB— IflSDBS 

AND  PBOOr. 

In  a  suit  to  foreclose  a  mortgage,  the 
allegation  that  the  mortgagor  bad  left  the  state 
prior  to  a  specified  date  was  material  only  to 
foreataU  a  donurrer  on  the  ground  of  liinita* 
tiona. 

[Ed.  Note.r-ror  other  cases,  see  Morimgea, 
Ceat.  Dig.  M  1343-1347;  Dec  Dig,  j  458.*] 


4.  LmiTATioir  or  Actionb  ft  172*)— Right 
TO  iNvoKB  Statutb— Tax  Titu  Hot-dbb. 
The  holder  of  a  tax  title  against  mortgaged 

property  cannot  invoke  Umitations  as  a  defenas 

to  a  suit  to  foreclose. 
[Ed.  Note.— For  other  eases,  see  Limitation  of 

Actions.  Gent  Dig.  |  6S7rDee.  Dig.  |  172.*] 

6.  MoBTGAOXS  (S  469*)— FOBECLOBimB— Isstrxs 
AND  PBOOB. 

In  a  suit  to  foreclose  a  real  estate  mort- 

f:age,  plaintilf  was  not  obUged  to  prove  the  at 
egation  that  the  mortgagor  had  aold  his  land 
to  another  against  defendant,  who  claimed  under 
a  tax  title  adverse  to  the  mortgagor. 

[Ed.  Note.— For  other  Mortgages, 
Cent.  Dig.  IS  1343-1347 ;  Dec  Dig.  {  459.*] 

6.  TAXATion  (I  786*)— Tax  Debd— Attack. 

A  tax  deed  less  than  five  yean  old  is  open 
to  attack  for  irregularitiea  In  the  proceedings  on 
which  It  was  baaed. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Cent  Dig.  SI  1S6S,  1557,  1559-1569;  Dec  Dig. 
I  788.*] 

Appeal  from  District  Court,  Stanton  Coun- 
ty. 

Action  by  Charles  El  Gibson  against 
Charles  L.  Rea  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

See,  also,  89  Kan.  714,  132  Pac  1006. 

Scatea  ft  Watklns.  of  Dodge  City,  for  ap- 
pellant. Gteorge  Getty,  of  Syracuse,  tea 
appellees. 

PBROUBIAM.  [1,2]  rniecertlflcate  of  ac- 
knowledgment Indorsed  on  the  mortgage 
was  snffldent  to  prove  prima  fitde  the  exe- 
cution of  the  mortgage.  The  recitals  of  the 
mortgage  were  snfflclent  to  prove  prima  fade 
the  execution  of  the  note  whldi  the  mortgage 
described  and  secured.  Production  of  the 
note  and  mortgage  at  1^  trial  tq'  the  plalur 
tiff  proved  prima  facie  title  tn  him.  When 
the  plaintiff  proved  record  title  In  the  mort- 
gagor and  introduced  the  note  and  the  mort- 
gage with  its  Indorsement  in  evidoice,  he 
proved  all  Uie  allegations  of  his  petition 
whidi  were  essential  to  sustain  a  Judgment 
for  foreclosure.  These  principles  are  demen- 
tary. 

[S-l]  The  plalnttfl  could  strike  out  or  Ig- 
nore as  superfluous  the  allegations  of  l^e 
petition  showing  bow  he  acQuired  title  to  the 
papers  sued  on,  rely  on  the  ultimate  fact  of 
ownership,  and  prove  that  fact  In  the  man- 
ner described.  The  allegation  of  the  i>etitlon 
that  the  mortgagor  had  left  the  etate  prior 
to  a  certain  date  could  be  material  only  for 
the  purpose  of  forestalling  a  demurrer  to  the 
petition  based  on  the  statute  of  limitations, 
and  the  defendant,  who  was  a  tax  title  bolder, 
could  not  Invoke  that  statute.  The  plain- 
tiff ma  not  obliged  to  prove  tiie  allegation 
that  the  mortgagor  had  sold  his  land  to  an- 
other, against  the  defmdant,  who  claimed 
title  as  against  the  mortgagor. 

[S]  The  tax  deed  evldaudng  the  defend- 
ant's title  to  the  land  was  not  five  years  old 
whoi  the  action  was  instituted,  and  was  opra 
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to  attack  for  Irregularltiefl  in  the  proceedings 
on  which  it  was  based.  The  allegation  of  the 
reply  was  that  an  nnantborlzed  sum  was  In- 
cluded In  the  redemption  notice,  and.  ac- 
cording to  the  computation  presented  In  the 
defendant's  brief,  the  redemption  notice  did 
wrongfully  include  the  very  item  si>eclfled  In 
the  reply. 

There  Is  no  presumption  of  payment  in 
this  case.  The  plaintiff  did  not  lose  his  rem- 
edy through  laches,  and  the  defendant  is  not 
In  a  position  to  Invoke  that  equitable  doctrine. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  foreclose  the  plaintiff's  mortgag& 


HEWET  T.  FOUTS  et  aL    (No.  18,435.) 
(Supreme  Court  of  Kansas.    May  9,  1914.) 

rSvnslM  Jm  th«  Court.) 

Fraud  (J  30*)— Falsk  Repbesentations. 

One  who  makes  false  statements  for  the 
purpose  ot  inducing  another  to  buy  property 
may  be  liable  for  the  fraud,  even  although  he 
has  no  interest  in  the  deal  and  is  not  acting  in 
collusion  with  the  toller. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  S  85;  Dec.  Dig.  |  30.*] 

Petition  for  rehearing.  Denied. 
For  former  opinion,  see  139  Pac.  407. 

MASON,  J.  In  a  petition  for  a  rehearing 
It  is  strongly  urged  that  the  verdict  was  un- 
lust,  and  was  affected  by  erroneous  trial 
rulings.  Upon  a  ctireful  reexamination  this 
eourt  remains  of  Its  former  opinion  that 
there  was  enough  evidence  of  fraud  on 
the  part  of  the  defendant  to  taite  that  ques- 
tion to  the  Jury,  and  that  it  was  fairly  sut>- 
mltted  to  them.  The  original  opinion  failed 
to  mention  one  contention  of  the  appellant, 
which  is  now  renewed.  The  plaintiff  bought 
goods  of  one  Prince.  He  claims  that  he  was 
defrauded  by  reastm  of  misrepresentations 
made  by  both  Prince  and  Fouts,  whom  be 
alleges  to  bare  conspired  together  In  the 
matter.  The  trial  court  gave  an  instruction 
to  the  effect  that,  if  a  conspiracy  was  shown, 
each  conspirator  would  be  bound  by  the  acts 
and  declaratlous  of  the  other,  but  that,  even 
If  there  was  no  conspiracy,  a  recovery  might 
be  had  against  Fonts  if  he  was  found  guilty 
of  fraud.  The  defendant  Fouts  maintains 
that  the  latter  clause  was  erroneous,  on  the 
ground  that,  not  being  himself  a  party  to 
the  sale  made  to  the  plaintiff,  he  could  be 
liable  for  false  representations  made  con- 
cerning It  only  on  the  theory  that  he  aided 
In  a  fraud  perpetrated  by  Prince.  We  think 
the  Instruction  was  correct.  If  Fouts,  know- 
ing that  the  plaintiff  was  thinking  of  buying 
the  goods,  made  false  statements  for  the 
purpose  of  inducing  him  to  buy  them,  and 
the  trade  was  brought  about  by  that  means. 


be  was  liable  although  be  bad  no  personal 
Interest  in  the  matter,  and  was  not  In  con- 
spiracy with  Prince.  "In  order  that  an  ac- 
tion to  recover  damages  for  false  and  fraudu- 
lent representations  may  be  maintained,  it 
is  well  settled  that  it  is  not  at  all  necessary 
to  show  that  the  defendant  had  any  Interest 
io  the  subject-matter  of  the  representation, 
or  that  he  was  in  any  way  benefited  by  mak- 
ing the  same,  or  that  be  was  in  collusion 
with  some  other  person  who  was  benefited. 
He  Is  liable,  not  upon  any  idea  of  benefit 
to  himself,  but  because  of  his  wrongful  act 
and  the  consequent  injury  to  the  other  par- 
ty."  14  A.  &  E.  Encyel.  of  I..  153. 

The  petition  for  a  rehearing  is  denied.  All 
the  Justices  concurring. 


BUECHFIELD  v.  BRTKKMAN  et  aL 
(No.  18,841.)  t 
(Supreme  Court  of  Kansas.   May  9,  1914^ 

(Sytlabua  J>v  the  Court.) 

1.  COTENAKTB  i$  ISO*)— BBKACH  OT  WABUN- 

TT — Davaobs  Rbcovebabli;. 

In  an  action  on  the  covenants  of  warraaty 
in  a  deed  conveying  certain  hotel  property,  pu»- 
sesaion  of  which  was  withheld  by  the  vendor's 
tenant,  who  claimed  to  be  in  for  a  term  of  years, 
but  who  WHS,  in  fact,  a  mere  tenant  from  mootb 
to  month,  it  is  held  that  the  measure  of  damages 
was  the  loss  occurring  to  the  plaintiff  as  tbe 
natural,  direct,  and  proximate  result  of  the 
breach,  which  would  include  the  necewaiy  and 
reasonable  expense  of  a  forcible  detention  action 
which  the  plaintiff  had  brought  to  obtain  poaaes- 
sion,  the  attorney's  fee  tlierein,  and  also  wliat 
the  possession  of  the  tenant  was  fairly  and  rea- 
sonably worth. 

[Ed.  Note— For  other  caaas,  see  Covenants, 
Cent.  Dig.  11  245-258,  255,  2S8,  257;  Dec.  Dig. 
S  li30.*] 

2.  IxANDLoan  ANn  Tenant  (J  86*)— Lease- 
Renewal— Rights  or  Tenant. 

A  lease  for  a  term  of  years,  with  an  optivn 
to  remain  for  another  like  period,  provided  the 
terms  and  conditions  are  satisfactory  to  both 
parties,  is  not  available  by  the  tenonl^  wbeo 
the  landlord,  at  the  expiration  of  the  term,  in- 
forms him  that  the  lease  will  not  be  renewed, 
that  a  sale  of  the  property  la  deabed,  ^ai  he 
can  remain  only  aa  a  tenant  from  nKWtli  to 
month. 

[Ed.  Note.--For  other  cases,  see  LdiBdlord  and 
Tenant.  Cent.  Dig.  ft  270-275;  Dec.  Dig.  S 

Appeal  from  District  Court,  Stafford 
County. 

Action  1^  Jamea  W.  BunAfleld  against 
August  Brlnkman  and  another.  From  Judg- 
ment for  [i^nUfl,  deCeudauts  appeal.  Re- 
versed and  remanded. 

C.  M.  Williams,  of  Hutcbinson,  for  appel- 
lants. Robert  Garvin,  of  St  John,  for  ap- 
pellee. 

WEST,  J.  Brlnkman,  who  owned  a  hotel 
property,  leased  it  for  Ave  years  to  Stewart, 
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wltb  an  option  of  fire  years  iDor&  Stewart 
transferred  to  Blaxfleld,  who  was  accepted  aa 
bis    saceeaaor  by  Kdnkman.  AftnrwaEde 
Brlnkman  sold,  ti»  proper^  to  Bnrchfleldf 
giving  a  wammtr  deed.  Ban^eld  came  on 
to  take  posseaalon.  and  Maxfleld  refused  to 
surrencler,  clalmliwc  to  be  a  tenant  for  a 
second  flre-year  term.   A  notice  to  vacate 
served  by  Bilnlouan  was  not  observed,  and 
Bnrchfield  bronght  a  forcible  detention  action 
In  Justice  oonrt,  and  was  defeated.  Haxfleld 
bad  offered  to  sell  the  fondtare  In  tbe  botel 
for  f3.200,  and,  after  considerable  negotia- 
tion, Bardifleld  paid  him  92,fiOQ^  and  toc^  a 
receipt  showing  that  $1,000  was  for  fnmltare 
and  91,600  for  possession.    This  snlt  was 
brougbt  on  the  covenants  of  warranty  to  re- 
cover the  $iJSO0,  together  with  other  items, 
liKAndlng  the  expense  of  the  salt  In  jostke'a 
court  and  attonwy's  fee,  alleging  that  the 
$1»500  paid  fbr  possession  was  lees  than  its 
▼alue.   The  conrt  Instrocted  the  jory  that.  If 
Maxfleld  htid  possession  under  the  lease,  and 
Brlnkman  collected  rent  after  the  expiration 
of  the  tenn  without  objecaon  on  his  part, 
this  would  make  Maxfleld  a  tenant  for  anoth- 
er term  of  five  years;  that  the  measure  of 
damages  was  the  tail  and  reasonable  worth 
of  Maxfleld'a  interest,  togethu  with  such 
additional  sum  as  the  plainttfT  was  obUged  to 
expend  in  an  endeavor  to  obtain  potisesslon. 
The  plalntig  testified  that  the  possession  was 
worth  what  be  paid  for  it.  The  jury  returned 
a  Terdlet  In  favor  of  the  plaintiff  for  f 1,489.- 
40,  being  nearly  the  amount  sued  for,  less 
certain  offset  and  credit  The  defendant  ap- 
peals, and  maintains:  nrst,  that  the  five- 
year  lease  had  ex^red,  and  that  Alaxfleld 
waa  only  a  taunt  from  mouth  to  mtrnth; 
and,  second,  *that  ^  court  etred  in  dmrging 
the  measure  of  damages  to  be  the  valae  of 
the  possession,  instead  of  the  amount  the 
plaintiff  was  compelled  to  pay  therefor. 

[2]  fThe  jury  apparently  understood  Out 
Maxfleld'a  option  to  hold  for  another  term 
had  t>een  recognized  by  Brlnkman's  collecting 
rent  without  objection,  the  only  instruction 
on  this  point  being  the  one  already  referred 
to.  The  option  provision  of  the  lease  was  aa 
follows :  *'It  is  further  agreed  that  after  the 
expiration  of  this  lease  the  party  of  the  sec- 
ond part  ahaU  have  the  option  for  a  further 
period  of  five  years  from  that  date,  provided 
that  the  terms  and  conditions  are  satisfac- 
tory to  both  parties  of  this  lease."  Brlnkman 


testified  that  when  ttie  lease  expired,  and  re- 
peatedly afterwards,  be  told  Maxfleld  that  he 
wanted  to  sell  the  jiroper^,  and  would  not 
renew  the  leasie,  and  that  he  (Blaxfield)  could 
rraiew  only  as  a  tenant  from  month  to  month. 
Another  witness  testified  that  he  heard  one 
of  these  statements  In  a  conreraatlon  betwer^n 
Brlnkman  and  Maxfleld.  An  equivocal  denial 
of  such  conversntioQ  was  made  by  Maxfleld, 
but  no  direct  deolal  of  Brinkman's  statements 
to  htm.  Two  other  vritnesses  stated  that 
Maxfleld  bad  told  them  that  Brlnkman  wonld 
not  give  him  a  new  lease,  but  would  only  let 
him  have  It  a  month  nt  a  time,  and  this  was 
not  denied,  so  that  the  evidence,  without 
substantial  dispute,  showed  that  there  was  no 
permission  to  bold  over  except  from  month  to 
month. 

One  of  the  grounds  of  the  motion  for  a  new 
trial  was  that  the  verdict  was  not  sustained 
by  sufficient  evidence,  and  was  contrary  to 
law.  Another  was  error  in  assessm^t  of  the 
amount  of  recovery,  the  same  being  too  large. 
While  the  evidence  shows  a  llablUl?  for  fall- 
nie  to  put  the  idalntifl  In  possession  of  the 
property  wbiA  be  had  purchased  by  war- 
ranty deed.  It  appears  that  the  error  regard- 
ing the  renewal  of  the  lease  caused  the  mat- 
ter to  be  regaMed  frtun  tl^e  standpoint  of 
Maxfleld's  tenancy  under  a  flve-year  term. 
Instead  ot  his -tenancy  from  month  to  month. 

[1]  The  true  jneasure  of  damages  Is  the 
loss  occurring  to  the  plalnflfl  as  the  natural, 
direct,  and  proximate  result  of  the  breach. 
George  V.  Luis,  SO  Kan.  94, 102  Fa&BtL  TbSit 
would  ccmslBt  of  the  reasonable  and  necessary 
expense  of  the  forcible  detention  action,  in- 
cIu<Ung  the  attorney's  fee  tber^  bat  not  the 
sun  paid  for  boose  rent,  or  for  moving,  these 
bring  too  remota  ISie  plaintiff  Is  entitled 
to  recover  also  what  the  taunt's  i>o8SP8sion 
waa  fairly  and  reasonably  worth  on  the  basis 
of  bis  being  a  tenant  from  month  to  mouth. 
Gilbert  v.  Rnabmer,  49  Kan.  632,  81  Pafi.  123: 
George  Im6,  80  Kan.  94,  102  Vac.  55; 
Barker  v.  Denning,  91  Kan.  485, 138  Pac.  573. 
The  setoff  and  credit  appear  to  have  been 
properly  allowed. 

The  judgmoit  Is  reversed,  and  the  canse 
remand  for  further  proceedings  in  aM»rd- 
ance  herewith,  whlA  proceedings  may  be 
avoided  if  the  parties  agree  upon  the  adjust- 
ment of  the  matter  betweoi  themsrives,  as  It 
wonld  seem  they  ought  to  do.  All  the  Justic- 
es ccmcnrrlng. 
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BLKINS  T.  BOAHD  OP  COM-RS  OF  WTAN- 
DOTTID  COUNT?  (ZIMMBB,  In- 
teTTOier).  (No.  18,621.) 

(Supreme  Court  of  Kanaas.  May  20,  1014.) 

On  petition  for  rehtaring.  Rehearing  denied. 
For  former  optaUon,  lee  81  Kao.  618»  IBS  Pac. 
678. 

AIA80N,  J.  I&  a  petition  for  a  rehearinc  It 
is  aoggeated  tbat  the  eridence  (mdm  of  wnkh 
is  not  abatracted)  Bbows  that  Elkins  waa  ap- 
pointed a  deputy  sheriff,  at  hie  own  reqtueat,  to 
assist  in  discovering  and  arresting  the  murderer. 
This  cannot  be  the  case,  aa  the  appointment  was 
made  October  9,  1909,  and  the  murdtt  wm  oot 
committed  tmtil  October  19, 1909. 

It  is  also  saggested  that  the  opinion  states  as 
facts  certain  matters  concerning  which  there 
was  a  conflict  in  the  evidence.  The  statement 
made  was  that  there  was  evidence  twUng  to 
establish  these  facts;  there  was  no  purpose  on 
the  part  of  the  court  to  treat  them  as  estab- 
lished. 

The  Jai7  mus^  of  course,  be  the  judge  of  the 
facts,  but  there  is  abundant  evidence  to  support 
the  conclasion  that  each  of  the  claimants  ren- 
dered effective  service  in  bringing  the  offender 
to  Justice,  and  the  case  is  one  where  a  division 
of  the  reward  auggeats  itself  aa  the  most  equi- 
table solution  of  ue  problem. 

The  petition  for  a  rehearing  is  denied.  All  the 
Jnstioec  concurring. 


GALHOUM  COAL  GO.  r.  KOHAWK  GOAL 

CO.   (No.  18^8360 1 
(Supreme  Court  of  Kansas.    May  9,  1914.) 

Appeal  fnnn  District  Court,  Ciawford  Coun- 
ty. 

Action  by  the  Calhoun  CoBi  Company  againet 
the  Mohawk  Coal  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Arthur  FnUer  and  W.  J.  True,  both  of  Pitts- 
burg, for  appellant  F.  B.  Wheeler  and  O,  S. 
DeJDison,  both  of  Fitt^urg,  for  appellee. 

PER  CURIAM.  This  action  was  brought 
by  the  appellee  to  recover  from  th«  appellant 
damages  for  the  failure  of  appellant  to  execute 
and  deliver  a  written  lease  in  accordance  with 
an  oral  agreement  for  such  lease. 

On  the  authority  of  Rains  v.  Schermerhom, 
86  Kan.  854,  122  Pac  883,  and  under  the  «*• 
Idence  and  findings  of  the  Jury  in  this  caae,  the 
appellee  was  oititled  to  recoTer.   We  ban  ex- 


amined the  various  aBslgnmenta  of  error  aa  to 
the  inatruetlonsi,  and  find  do  errnr  therda. 
Also  it  appears  tlie  «ridaioe  was  suffideat  ta 
support  the  verdict  of  tlw  jnxy,  and  the  iidf> 
ment  rendered  thereon. 
Tlw  Judgment  is  affirmed. 


FIBBT  NAT.  BANK  OF  WZMFIBLD  r. 
BANGS  at  aL  (two  case^. 
(No*.  18^487.  1SJ914.) 

(Supreme  Onirt  o<  Eusta.    Maj  0,  1911) 

On  rehearing.  Former  dedrion  adhered  to. 
For  former  itplaion,  see  91  Kaa.  64  136  Vat. 

915. 

MASON,  J.  A  rdiearing  waa  granted  in  thii 

case  because  the  court  was  impressed  with  tl» 
argument  of  counsel,  espedallr  with  regard  to 
the  hardship  which  results.  In  some  aspects, 
from  the  dedaion  rendered.  Upon  full  coasid- 
eration,  however,  we  adhere  to  the  view  thit 
thejudgment  appealed  from  shonid  be  affirmed. 

We  do  not  regard  the  repreaentation  that  the 
furniture  and  utares  were  the  property  of  the 
minors  aa  as  imposition  on  the  probate  court 
No  actual  transfer  of  title  had  been  made  to 
them,  but  the  ownership  of  A  C.  Bann  and 
his  oblation  on  the  mortgage,  were  only  tot- 
mal.  ^e  mortgaged  chattels  were  treated  u 
going  with  the  hotel  property,  and  belonciiiK  to 
the  minors.  If  a  bill  tit  sale  bad  been  made  to 
them,  the  actual  situation  would  not  have  beea 
very  materially  changed.  The  operation  u&de^ 
taken  was  a  funding  of  the  debt  against  the  en- 
tire hotel  property.  It  must  be  regarded  in  the 
light  of  conditions  as  they  then  appeared,  not 
aa  tber  have  subsequently  derelt^wo.  In  that 
view  it  may  well  have  beeu  considered  expadieBt, 
if  not  absolutely  necessary.  We  do  not  think 
there  was  a  failure  of  Jurisdiction  even  as  to 
the  $1300  item. 

Upon  the  other  phase  of  the  case,  It  was  mii 
in  the  ori^nal  o^nion  that  a  guardian  may,  in 
some  circumstances,  be  authorized  to  make  a 
blanket  mortgage  upon  real  estate,  of  which  bi> 
wards  are  tenants  in  common.  It  has  been 
suggested  that  the  rul^  aa  so  stated,  would  not 
apply  here,  because  ^e  minors,  being  remainder- 
men only,  and  having  no  right  of  possession,  are 
not  covered  by  the  term  employed.  The  tmraae 
"tenants  in  common"  waa  used  aa  a  convenient 
one,  whether  technical^  correct  or  not,  to  ez- 
preas  the  relation  of  uw  members  of  a  group 
each  of  wh<Htt  had  aa  imdiTlded  Intarest  m  thi 
properlar. 

Tht  fonnar  dedslon  la  adhered  to.  All  die 
Justices  concurring. 


t  Rehearing  denied  June  18,  1914. 
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B.  SCHADE  BREWING  CO.  t.  CHICAGO, 
M.  &  P.  S,  RY.  CO.   (No.  11,742.) 

fSapreme  Court  of  Waabington.    May  IS, 
1914.) 

1.  BaILBOADS  (I  113*)— DaMAQES— COMBTBUO- 

TION — CONTBACTS  ^OB  SETTLEMENT. 

A  Bettlement  between  a  railroad  company, 
which  desired  to  construct  a  subway  under  a 
ci^  street,  and  the  owner  of  property  abutting 
on  tbe  street,  which  gave  to  the  railroad  com- 
pany the  same  right  as  it  would  have  acqtrired 
by  condemnation  of  the  right  to  construct  the 
subway,  but  provided  that  the  compensation 
paid  should  not  be  deemed  compensation  for 
any  damages  to  the  buildinga  on  the  property, 
by  its  express  terms  does  not  exempt  the  rau- 
road  company  from  liabilitiy  for  InjuricB  to  such 
buildings  caused  by  blasting  without  negligence. 

lEd.  Note.— For  other  cases,  see  Railroads, 
GeaL  Dig.  §S  230.  351-357.  369-^1,  333,  304; 
Dec.  Dig.  S  113.*] 

2.  Kaiuoads  (g  113*)— Compensation— Dam- 
ages Ikcluded. 

Even  without  the  clause  expressly  except- 
ing such  damages,  the  injuries  occasioned  by 
blasting  were  at  the  time  of  the  settlement  too 
Rpeculatire  to  be  contemplated  by  the  parties 
in  making  a  settlement  for  damages  aa  upon 
condemnation.  ' 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  230,  351-867,  S69-861.  363,  364; 
Dec.  Dig.  I  113.*] 

3.  Pleading  (§  369*)  —  Buonoir  —  Injttrieb 

FBOM  BLASTINO. 

Where  a  railroad  company  had  acquired 
the  right  to  construct  a  subway  under  a  street, 
but  was  not  exempted  from  hability  for  inju- 
ries caused  by  blasting  during  such  construc- 
tion, whether  the  blasting  was  negligent  or 
not,  allegations  in  a  complaint  for  such  inju- 
ries to  the  buildings  of  an  adjoining  owner, 
some  of  which  relied  upon  the  inherent  danger 
of  the  work,  and  others  upon  the  railroad's 
negligence,  are  not  inconsistent,  and  the  plain- 
tiff cannot  be  required  to  elect  as  to  which  the- 
ory he  intends  to  rely  upon. 

[Bd.  Note.^For  other  cases,  see  Heading, 
Cent.  Dig.  II  U9»-120e;  Dec.  Big.  |  36».*] 

4.  APPEAL  AND  Ebbob  (|  1039*)  — Haemless 
Ebbob— Refusal  to  Requibb  EIlection. 

Even  if  the  refusal  to  require  the  plain- 
tiff to  elect  was  erroneous,  it  was  harmless. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent.  Dig.  H  407&-^M88;  Dec.  Die.  1 
1080.*] 

5.  BAIX.B0AD8  (I  118*>— iNntBT  BT  BLAanKQ 

— LlABlLITT. 

"Where  plnintiiTs  building  was  injured  by 
very  heavy  bla'Bting  during  the  construction  of 
a  subway  for  a  railroad  under  the  adjoining 
street,  which  blasting  was  carried  on  close  to 
the  buUdiog.  and  resulted  in  a  serious  crack- 
ing of  both  the  foundation  and  the  tipper  walls 
thereof,  the  railroad  company  is  liable  for  such 
injury  regardless  of  its  negligence  in  the  blast- 
ing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  11  230,  S51-3S7,  369-361,  363,  364; 
Dec.  Dig.  I  11S.»5 

O.  APPEAL  AND  Ebbob  ({  1070*)— Haemless 
Ebbob— Special  Findings. 

In  an  action  for  such  injuries,  special  find- 
ings by  the  jury  that  the  work  was  not  inher- 
ently dangerous,  and  that  the  injury  might  have 
been  avoided  if  due  precautions  had  been  taken, 
amounted  merely  to  a  finding  of  negligence  on 
the  part  of  the  defendant,  and  were  not  preju- 


dicial to  it,  since  it  was  liable,  whether  it  was 
negligent  or  not. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4231-^3;  Dec.  Dig.  | 
1070.*] 

7.  MaSTEB  and  SEBVANT  ^  318*)— iNinFBND- 
ENT  CONTBACTOBB— INJUBIES  BT  BLAETEINQ. 
A  contractor  who  was  engaged  in  the  con- 
struction of  a  subway  for  a  railroad  company, 
under  a  contract  wtdch  required  the  work  to 
be  done  under  the  direction  of  the  railroad  en- 
gineer, and  subject  to  his  control,  was  not  an 
independent  contractor,  and  the  railroad  com- 
pany was  liable  for  bis  acts. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Serv^t,  Gent  Dig.  ||  1267,  1268;  Dec.  Dig.  { 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Coont^;  Wm.  A.  Huneke, 
Judge. 

Action  by  the  B.  Schade  Brewing  Company 
against  the  Chicago,  Milwaukee  &  Fuget 
Sound  Railway  Company.  Judgment  for  the 
plaintiff,  and  defendant  appeals.  Affirmed. 

F.  M.  Dudley,  of  Seattle,  and  CuUen,  Lee 
&  Matthews,  of  Spokane,  for  appellant 
Graves,  Klser  &  Graves  and  Tamer  &  Ger- 
agtaty,  all  of  Spokane,  for  respondent 

PARKER,  J.  This  Is  an  action  to  recover 
damages  which  the  plaintiff  claims  reBulted 
to  its  brewery  building  from  blasting  done  by 
the  defendant  In  the  construction  of  a  sub- 
way In  the  adjoining  avenue.  A  trial  result- 
ed in  verdict  and  Judgm«kt  In  favor  of  the 
plaintiff,  from  which  the  defendant  has  ap- 
pealed. 

Respondent  owns  and  operates  a  brewery 
plant  situated  in  the  city  of  Spokane,  occu- 
pying a  block  bounded  on  the  west  by 
Sheridan  street  and  on  the  south  by  Front 
avenue.  On  the  southwest  "comer  of  the 
block  is  situated  respondent's  main  build- 
ing, fronting  weeterly  100  feet  on  Sheridan 
street  and  southerly  130  feet  on  Front  ave- 
nue. The  building  as  originally  built,  and 
before  being  Injured,  was  a  substantial  brick 
structure;  its  dlffereDt  parts  varying  la 
height  from  three  to  five  stories.  Appellant 
has  been,  for  some  years  past,  engaged  in 
constructing  Us  railway  into  the  city  of  Spo- 
kane on  a  line  which  jmssed  near  respond- 
ent's main  building.  In  the  cona traction  of 
its  railway  along  this  line,  it  became  neces- 
sary for  appellant  to  procure  a  franchise 
from  the  city  of  Spokane  authorlailng  the  con- 
struction of  the  railway  along  Front  avenne 
In  a  subway  for  a  distance  of  800  feet  The 
subway,  as  proposed  and  afterwards  con- 
structed, is  In  that  portion  of  Front  avenue 
upon  which  respondent's  brewery  plant  and 
grounds  front  to  the  extent  of  approximately 
450  feet;  respondent's  main  buUdlng  front- 
ing thereon  to  the  extent  of  130  feet  The 
subway,  as  proposed  and  constructed,  extends 
westerly  along  and  in  the  avenue  from  the 
Bonthwest  corner  of  respondent's  plant  ap* 
proximately  250  feet,  where  the  Tftllwi^ 
emerges  therefrom  Into  an  open  cut  upon  ap- 
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tnre  and  effected  by  the  use  of  dynamite; 
that  the  blasting  was  carried  on  at  the  far- 
thest within  a  few  hundred  feet  of  the  build- 
ing; that  It  resulted  in  seriously  cracking 
both  the  foundation  and  upper  walls  of  the 
building,  that  is,  if  It  had  any  Injurious  ef- 
fect uiwn  the  building,  as  the  Jnry,  of  course, 
found.  This  contention,  we  think.  Is  fully 
disposed  of  in  favor  of  respondent  by  the  ob- 
servatloD  of  Justice  Gose  in  our  recent  de- 
cision in  Patrick  y.  Smith,  75  Wash.  407, 
411, 134  Pac.  107«,  1078,  as  follows:  **The  au- 
thorities are  agreed  upon  the  question  that 
one  who,  in  blasting  upon  his  premises,  casts 
debris  upon  the  land  of  another  Is  liable  In 
damages  regardless  of  the  degree  of  care  or 
skill  used  In  doing  the  work.  19  Cyc.  7.  But 
where  one,  in  blasting  upon  his  land,  exer- 
cising reasonable  care,  causes  a  concussion  In 
the  air  or  a  vibration  in  the  earth,  or  both, 
to  the  Injury  of  the  premises  of  another,  but 
casts  no  physical  substance  upon  his  proper- 
ty, the  authorities  are  divided  on  the  ques- 
tion of  liability.  One  line  of  cases  holds 
that  the  Injured  party  Is  without  remedy; 
the  other  line  holds  that  an  actionable  wrong 
has  been  committed.  We  think  the  latter 
view  is  both  logical  and  just.  It  seems  Il- 
logical to  say  that,  If  one  puts  off  a  blast  of 
powder,  a  substance  Inherently  dangerous, 
on  his  own  premises,  which  causes  a  stone 
to  be  thrown  through  his  neighbor's  win- 
dow, he  Is  liable  without  regard  to  the  de- 
gree of  care  used;  but  if  it  destroys  his 
neighbor's  house,  but  casts  no  physical  sub- 
stance upon  the  premises,  he  is  Immune  from 
liability,  unless  it  can  be  shown  that  reason- 
able care  was  not  exercised."  Attention  !s 
called  to  our  decision  In  Hleber  v.  Spokane, 
73  Wash.  122,  131  Pac.  478,  which,  It  is  ap- 
parently Insisted,  la  applicable  to  the  facts 
of  this  case.  We  do  not  think  so.  In  the 
Hleber  Case  there  was  not  InTOlved  any  per- 
manent physical  injury  to  the  adjoining  prop- 
erty or  buildings. 

[■]  Our  attention  is  called  to  certain  spe- 
cial Interrogatories  submitted  by  the  trial 
court  to  the  Jury,  and  the  answers  thereto 
returned  with  the  verdict,  as  follows: 

"Was  the  work  of  blasting  for  the  work  at 
the  time  and  place  In  question  Inherently 
dangerous?  Answer:  No. 

"If  yon  find  that  plalntifl'B  building  was 
damaged  by  blasting,  then  state  if  the  blast- 
ing could  have  been  done  without  any  dam- 
age, If  proper  precantlonB  had  been  taken. 
Answer:  Tes.** 

We  think  enough  has  been  said  already  to 
show  that,  standing  alone^  the  answer  to  the 
first  interrogatory  would  have  to  be  regarded 
as  contrary  to  law,  in  view  of  the  undisputed 
facts  of  this  case  touching  the  nature  of  the 
blasting.  However,  when  both  interroga- 
tories and  answers  are  read  together,  we 
think  they  amount  eAmply  to  a  finding  of  neg- 
l^ence  on  the  port  of  aM»dlant  This,  It 
seems  clear  to  us,  would,  in  any  event,  be 
held  to  be  without  prejudice  since  we  con- 


dude,  as  a  matter  of  law,  that  respondent 
was  entitled  to  recover,  regardless  of  appel- 
lant's negligence,  If  the  damage  to  respond- 
rat's  building  in  fact  occurred  from  appel- 
lant's blasting  in  the  construction  of  the  sab- 
way.  We  have  noticed  that  it  was  concla- 
slvely  shown  that  the  damage  occurred  from 
that  cause  if  it  occurred  from  any  act  of  ap- 
pellant. 

[7]  It  is  contended  In  behalf  of  appellant 
that  It  is  not  liable  for  the  damages  to  re- 
spondent's building  In  any  event,  because  the 
work  of  the  construction  of  the  subway  was 
carried  on  for  appellant  by  an  independmt 
contractor.  While  there  may  be  two  or  three 
answers  to  this  contention,  we  think  a  con- 
clusive one  If  found  in  the  terms  of  the  con- 
tract existing  between  appellant  and  Its  con- 
tractor, Bates  &  Rogers  Construction  Com- 
pany. By  that  contract  the  construction 
company  was  to  do  the  work  of  excavating 
and  constructing  the  subway  and  receive 
compensatlou  therefor  by  the  method  which 
is  commonly  called  "force  account,"  which 
Is  a  percentage  upon  the  cost  of  the  work. 
Touching  the  supervision  and  control  over 
the  work  of  construction  retained  by  appel- 
lant, we  find  in  that  contract,  which  Is  in 
writing,  the  following: 

"The  construction  company  will  oversee, 
superintend,  and  execute  for  the  railway 
company  In  accordance  with  the  plans  and 
Instructions  of  its  chief  engineer,  the  con- 
struction of  a  subway  for  the  tradES  of  said 
railway  company.   •   •  • 

"The  construction  company  will  employ 
and  pay,  subject  to  the  approval  of  the  daiet 
engineer  of  the  railway  company,  the  neces- 
sary' labor,  clerical  help,  and  superintendence 
for  said  work.  •  •  •  It  will  make  any 
contracts  for  subletting  any  portion  of  the 
work  in  its  own  name  and  at  the  lowest 
pri(^  consistent  with  the  speedy  prosecution 
of  said  work,  having  due  regard  to  economy, 
80  as  to  secure  the  completloD  at  the  earliest 
possible  date;  it  will,  subject  to  the  approval 
of  the  chief  engineer,  purdiase  all  material 
and  supplies  folr  said  -work  not  furnished  b; 
the  railway  company. 

"The  construction  company  will,  so  far  as 
may  be  necessary  tor  the  prompt,  economical, 
and  efficient  prosecution  of  said  work,  devote 
the  whole  time  of  its  principal  officers  in 
charge  of  said  work,  and  will  give  the  ^me 
its  best  skill,  diligence,  and  attention.  Ttie 
construction  company  agrees  that  all  of  said 
work  shall  be  prosecuted  under  the  direction 
of  the  chl^  engineer  of  the  railway  compan;, 
and  that  all  contracts,  spedflcations,  agree- 
ments, and  instructions  for  the  doing  of  all 
or  any  part  of  the  said  work,  and  all  spedfi- 
cations  and  prices  of  supplies  and  material 
furnished  by  It  for  the  work,  the  rates  for 
labor,  artangements  for  medical  attendance, 
and  casualty  Insurance.  If  any  and  for  all 
matters  pertaining  to  the  work,  shall  be  sub- 
ject to  the  approval  of  said  chief  engineer. 

"The  construction  company  agrees  that  0» 
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rate  of  progress  of  tbe  work  embraced  in  tliis 
agreement  shall  at  all  times  be  under  the 
control  of  the  railway  company,  and  at  Ita 
direction  may  be  accelerated,  suspended,  or 
stopped,  and  that  the  constmctlon  company 
shall  not  he  entitled  to  any  damages  or  al- 
lowances on  account  of  such  suspension  or 
stoppage,  but  only  be  paid  for  such  work  as 
had  been  previonsly  done,  and  for  such  ma- 
terial as  had  pxevlonsly  hem  fumlBhed  by 
it  in  pursuance  of  lids  ccmtract" 

The  principle  here  Involved  was  tbonn^h- 
ly  reviewed  in  our  recent  decision  In  North 
Bend  Lumber  Go.  v.  Chicago,  Milwaukee  & 
Pnget  Sound  Railway  Ca,  186  Pac.  1017, 
1022,  Where  Juatloe  Fidlerton,  speaking  for 
the  court,  said:  "A  emitiactor,  to  be  Inde- 
pendent, must  exercise  an  Independent  em- 
ployment. He  paust  be  at  liberty  to  perform 
the  wotk  he  uadertakes  in  his  own  way,  at 
his  own  time  within  the  limits  of  the  time 
fixed  In  the  contract,  and  such  means  as 
to  him  seems  most  suitable.  This  does  not 
mean,  of  course,  that  the  contract  itself  may 
not  prescribe  that  the  work  shall  be  perform- 
ed in  a  particular  manner,  or  that  certain 
parts  of  it  must  be  completed  within  a  time 
less  than  the  time  fixed  for  the  completion 
of  the  wbole,  or  that  certain  means  shall  be 
employed  in  the  accomplishment  of  the 
work ;  but  it  means  that  control  over  these 
matters  must  not  be  left  to  the  whim  or 
caprice  of  the  employer,  or  his  represeuta- 
tive,  to  be  exercised  as  the  work  progresses. 
If  such  right  of  control  Is  retained,  If  the 
employer  reserves  to  himself,  or  to  his  repre- 
sentative, the  right  to  control  at  his  pleas- 
ure the  manner  and  means  by  which  the 
work  contracted  for  Is  to  be  accomplished,  if 
the  employer  may  stand  by  and  telt  the  per- 
son undertaking  the  work  where,  when,  and 
how  it  shall  be  performed,  such  person  Is 
tbe  agent  and  servant  of  the  employer,  and 
not  an  Independent  contractor." 

It  seems  quite  plain  to  us  that  the  Bates  & 
Rogers  Construction  Company  was  not  an 
independent  contractor  for  the  construction 
of  the  subway,  and  that  appellant  was  not 
relieved  from  answering  for  damages  of  the 
nature  here  awarded  resulting  from  such 
construction,  whether  caused  by  n^Ugence 
or  otherwise. 

It  la  contended  tliat  the  evidence  was  not 
sufficient  to  support  the  verdict  and  Judg- 
ment, in  that  It  was  not  such  as  to  warrant 
the  conclusion  that  the  damage  to  appellant's 
building  was  the  result  of  blasting  In  the 
construction  of  the  subway,  but  that  it  was 
the  result  of  other  causes  which  had  existed 
prior  to  the  commencement  of  the  construc- 
tion of  the  subway.  We  have  carefully  re- 
viewed all  of  the  evidence  touching  this  con- 
tention and  deem  It  sufSdent  to  say  that  we 
cannot  see  our  way  clear  to  disturb  the  ver- 
dict for  want  of  evidence  to  support  it  in  this 
regard.  While  there  was  evidence  tending  to 


show  that  other  causes  contributed  to .  the 
Injury  of  the  buUdlng  before  the  commence- 
ment of  tbe  construction  of  the  subway,  there 
was  ample  evidence,  if  believed  by  the  Jury, 
warranting  the  conclusion  that  damage,  at 
least  to  tbe  extent  awarded  by  the  Jury,  was 
the  direct  result  of  blasting  in  the  construc- 
tion of  the  subway.  There  is  no  contention 
made  here  that  the  amount  so  awarded  by 
the  Jury  was  excessive,  hut  only  tbat  none 
of  the  Injury  to  the  building  was  tike  result 
of  acts  attributable  to  appellant 

Some  other  errors  are  suggested  by  coun- 
sel for  appellant  which  we  have  not  overlook- 
ed. We  think,  however^  that  tiie  contrations 
thereon  are  clearly  without  merit,  at  least 
in  so  far  as  the  prejudicial  ettect  of  such 
claimed  errors  is  concemed,  and  that  they 
do  not  call  for  farther  discussion. 

The  Judgment  is  afiirmed. 

CROW,  C.  J.,  and  FULLBRTON,  MORRIS, 
and  MOUNT,  JJ.,  ocmcur. 


SCANDINAVIAN  AMERICAN  BANK  OF 
TACOMA  V.  PUGET  SOUND  MACHIN- 
ERY DEPOT.    (No.  11,386.) 

(Supreme  Court  of  Wasbington.    V»j  16, 

1914.) 

Patuent  (5  89*)— Rbcovebt— 'FaAUD— Stmi- 

CBENCY  OP  Evidence. 

Evidence,  in  an  action  for  money  paid  to 
defendant  upon  its  representation  and  warranty 
as  to  the  balance  due  upon  machinery  which 
it  had  sold  upon  the  contract  of  coaditioaal  sale 
asBi^ed  to  ^aiotUF,  held  to  show  either  a  false 
representation  or  a  Buppression  of  the  truth 
equivalent  to  a  suggestion  of  falsehood  enti- 
tling plaintiff  to  recover. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  SS  291~29«;  Dec.  Dig.  |  88. •] 

Cbadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  the  Scandinavian  American  Bank 
of  Tacoma  against  the  Puget  Sound  Machin- 
ery Depot  Judgment  for  j^aintlff,  and  de- 
fendant appeals.  Affirmed. 

Ira  BroDson,  of  Seattle,  for  appellant  J. 
A  Sorley,  of  Tacoma,  and  G.  L.  Baxter,  of 
Seattle,  for  respondent. 

GOSE,  J.  This  action  was  brought  to  re- 
cover a  Judgment  for  money  paid  to  the  de- 
fendant in  consequence  of  Its  alleged  fraudu- 
lent representations. 

On  the  15th  day  of  April,  1910,  the  appel- 
lant sold  to  Nelson-Johanson  Mill  Company, 
a  corporation,  hereafter  called  the  mill  com- 
pany, upon  a  conditional  sale  contract,  one 
pair  of  twin  engines  with  complete  equip- 
ment, for  an  agreed  consideration  of  $2,150. 
?537.50  cash,  the  balance  payable  In  five 
monthly  installments  of  $322.50  each,  evi- 
denced by  Interest-bearing  notes.  The  con- 
tract provided  that,  if  the  vendee  failed  to 


•Tor  otlMT  CMM  m  nm«  ti^la  and  McUon  NUHBSB  In  Dm.  DIk.  *  Am.  Dig.  Ker-Ko.  SwiM  *  Ro''  Induet 

Digitized  by  Google 


902 


140  PACIFIC 


BEPORTER 


(Wash. 


make  kdj  payment  when  It  became  due,  the 
payments  theretofore  made  shoald  be  deemed 
rental,  and  the  "ccmtract  of  conditional  sale 
shall  be  forfeited  and  determined  at  the  elec- 
tion" of  the  rendor.  The  rendee  Installed  the 
engines  in  its  sawmill  near  Tacoma.  The 
respondent  had  mortgages  npon  all  the  prop- 
erty of  the  mill  company,  both  real  and  per- 
sonal, indnding  the  engines,  to  the  extent  of 
the  fnll  value  of  all  of  its  property.  On  the 
8th  day  of  September,  1910,  the  mill  company 
was  adjudged  a  bankrupt,  and  Its  property 
passed  into  the  hands  of  a  trustee.  On  the 
28th  day  of  December,  1910,  the  last  two  in- 
stallments, aggregating,  with  Interest,  $681.55, 
were  due  and  unpaid.  On  that  day  the  ap- 
pellant assigned  its  conditional  sale  contract 
to  the  respondent  and  recelTed  as  a  consider- 
ation $1,185.9S.  When  the  assignment  was 
presented  to  the  appellant  aad  before  its  de- 
livery, the  following  words  were  added  In 
pencil:  "Which  is  guaranteed  the  balance 
due  from  the  above  mentioned  company." 
At  the  time  of  the  assignment,  the  mill  com- 
pany owed  the  appellant,  upon  a  note  and 
an  account  which  were  unsecured,  a  sum 
equal  to  the  difference  between  $681.55  and 
$1,185.95;  that  Is,  $504.40.  The  respondent 
sued  for  this  difference,  alleging  that  It  pur- 
chased the  engines  for  the  balance  due  upon 
the  conditional  sale  contract,  which  the  ap- 
pellant falsely  and  fraudulently  represented 
to  be  $1,185.05.  when  in  truth  and  in  fact  It 
amounted  to  only  $681.55.  The  court  found 
the  facts  in  favor  of  the  respondent,  and  en- 
tered a  Judgment  In  Its  favor  for  the  amount 
claimed.  The  court  expressly  found  that  the 
mill  company  had  no  property  or  assets  of 
any  kind  with  which  to  pay  any  part  of  the 
claims  of  the  general  creditors.  This  finding 
Is  conceded  to  be  true  by  both  parties.  It 
also  found  that  the  respondent,  In  order  to 
retain  the  engines  in  the  mill,  agreed  to  pay 
the  appellant  the  balance  due  and  owing  up- 
on the  conditional  sale  contract;  that  the 
appellant  agreed  to  assign  the  contract  to 
the  respondent  for  such  balance;  that  the 
appellant  represented  and  warranted  to  the 
respondent  that  the  balance  due  and  owing 
upon  the  conditional  sale  contract  was 
$1,185.95,  when  In  truth  and  In  fact  the  bal- 
ance, Including  principal  and  Interest,  was 
$681.65;  that  respondent,  relying  upon  the 
representations,  and  believing  them  to  be 
true,  "and  not  otherwise,"  paid  the  appellant 
the  sum  of  $1,185.95.  The  court  deduced  as 
a  conclusion  of  law  that  the  respondent  was 
entitled  to  recover  the  amount  paid  to  the  ap- 
I>ellant  in  excess  of  the  amount  actually  due 
upon  the  conditional  sale  contract 

The  respondent  was  required  to  sustain 
its  allegations  of  fraud  by  clear  and  con- 
vincing evidence.  We  think  that  It  did  so. 
In  fact,  the  evidence,  as  we  read  it,  is  over- 
whelming in  support  of  the  findings  of  the 
court  Prior  to  the  execution  and  delivery 
of  the  assignment,  a  representative  of  the 
appelant  wrote  the  respondent  that  it  bad  a 


conditional  sale  agreement  npon  the  oiglnes; 
tliat  It  expected  this  claim  to  be  paid  in  full; 
that  it  was  entitled  to  take  the  madilnery: 
and  that  it  desired  to  avaU  Itself  "of  that 
course  unless  we  can  obtain  the  money  Id 
full  settlement  of  our  c^m,"  and  that  ft 
was  unwilling  "to  take  the  chances  of  secur- 
ing a  purchaser  [meaning  at  a  trustee's  sale] 
who  will  pay  enough  to  liquidate  all  the  pre- 
ferred claims."  In  other  correspondence  it 
referred  to  this  conditional  sale  contract  and 
to  its  preferred  claim.  It  motioned  no  other 
dalm.  On  the  day  the  conditional  sale  con- 
tract was  assigned  representatives  of  the  ap- 
pellant met  with  representatives  of  the  re- 
spondent, and  the  only  question  discuHsed 
was  the  conditional  sale  contract  and  the 
amount  due  upon  it  When  the  assignment 
of  the  contract  was  presented  to  the  repre- 
sentative of  the  respondent  who  closed  the 
deal  in  Its  behalf,  be  requested  the  appel- 
lant's representative  to  insert  a  guaranty  In 
tbe  assignment  that  the  $1,185.95  was  the 
amount  due  upon  the  contract  In  respoiise 
to  this  request,  he  wrote  the  penciled  quota- 
tion. As  we  have  said,  the  appellant  at  no 
time  suggested  Its  unsecured  claims.  Tbe 
parties  were  negotiating  concerning  the  condi- 
tional sale  contract  as  a  preferred  claim. 

It  la  argued  that,  because  the  engines,  as 
Installed  In  the  mill,  were  worth  more  than 
the  amount  received  as  a  consideration  for 
the  assignment,  the  respondent  was  not  in- 
jured, and  that.  In  view  of  the  fact  that  tbe 
appellant  had  the  right  at  Its  election  to  re- 
move the  machinery,  there  can  be  no  recoT- 
ery.  These  suggestions  are  beside  the  ques- 
tion. We  need  not  determine  whether  the 
appellant  could  have  exercised  its  option  to 
remove  the  machinery.  It  had  not  exercised 
It,  and  the  correspondence  and  the  oral  testi- 
mony show  conclusively  that  It  did  not  desire 
to  exercise  it  It  obtained  the  difference  be- 
tween the  amount  due  upon  the  contract  and 
the  amount  which  It  received  either  by  false 
representations  or  by  a  suppression  of  the 
truth,  which  was  equivalent  to  a  suggestion 
of  falsehood.  In  either  case  its  liability  ia 
complete. 

The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  MAIN,  J.,  conciir. 

PARKER,  J.  I  am  of  the  opinion  that  re- 
spondent's Interest  in  the  mill  was  such  as 
gave  it  the  right  to  have  the  engines  remain 
in  and  a  part  of  the  mill  by  paying  to  appel- 
lant the  balance  due  it  upon  the  conditional 
sale  contract,  whether  appellant  consented 
thereto  or  not,  since  appellant  had  not  at 
that  time,  as  I  view  the  situation,  effectively 
exercised  Its  right  to  reclaim  the  machinery. 
Until  it  did  so,  the  mill  company,  the  vendee 
under  the  conditional  sale  contract,  conld  re- 
tain the  machinery  and  consummate  tbe  condi- 
tional sale  by  paying  the  balance  due  thereon. 
Respondent,  I  think,  stood  in  the  shoes  of  the 
mill  company,  and  could  ttk^efore  uerclse 
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the  same  right  until  that  right  was  terminat- 
ed by  the  actual  reclaiming  of  the  property 
by  appellant  under  the  cooditlonal  sale  con- 
tract The  fraud  consisted  In  appellant  In- 
ducing respondent  to  pay  more  than  the  bal- 
ance due  upon  the  conditional  sale  contract 
to  secure  the  right  It  had  to  have  the  en- 
gines remain  in  the  mill,  upon  payment  of 
tlie  actual  balance  due  on  the  conditional 
sale  contract,  a  right  wblch  was  not  depend- 
ent upon  the  will  of  appellant.  When  respond- 
ent offered  to  pay  the  balance  so  due,  appel- 
lant was  bound  to  state  the  truth  as  to  the 
balance  due  thereon  and  accept  payment 
thereof.  Any  amount  paid  by  respondent  to 
appellant  In  excess  of  the  true  balance  due, 
even  through  honest  mistake,  would  be  recov- 
erable by  respcmdent.  I  concur  upon  this 
ground. 

CHADWICK.  J.  (dissenting).  As  I  read 
the  record,  the  appellant  Is  entitled  to  a  judg- 
ment vt  dismissal  as  upon  an  executed  con- 
tract by  the  ScandlnaTlan  American  Bank 
of  Tacoma  to  pay  the  sum  of  $1,186.96,  or 
there  was  no  contract  for  the  reastm  that 
the  minds  of  the  parties  never  met  I  have 
gone  throogb  the  record  in  this  case,  and  I 
find  nothing  that  in  my  Judgment  warrants 
the  conclusion  of  the  court  below  and  of  the 
majority  that  the  appellai^  r^eaented  and 
warranted  to  the  respondents  that  the  bal- 
ance due  and  owing  upon  Va&  eondltloual  sale 
contract  was  $1,185.85,  or  that  any  proof  was 
suppressed  or  falsehood  suggested.  In  fact 
all  of  the  concomitant  drcamstances  make 
it  plain  to  me  that  tlie  parties  must  have  con- 
tracted with  referuice  to  the  whole  amount 
dne  from  the  machinery  company  to  the  ap- 
pellant. Without  discussing  the  testimony 
at  length,  it  Is  enough  to  say  tiiat  appellant 
had  a  conditional  sale  contract  for  the  ma- 
chinOTy;  that  there  was  a  balance  due  of 
$681.66;  and  that  the  machinery  company 
was  owing  $504.40  upon  an  open  account 
The  machinery  company  had  a  legal  right  to 
take  the  machinery  wittioot  reference  to  the 
amount  of  the  balance  due.  ^le  machinery 
exceeded  in  valne  the  sum  of  $1486.96. 
There  is  direct  evidence  to  sustain  this  con- 
clusion, and  the  fact  that  respondent  was 
willing  to  pay  that  amount  makes  it  incon- 
trovertible. It  is  highly  improbable  that  ap- 
liellant  would  deliberately  release  a  hold  that 
it  had  upon  the  property,  and  which,  If  ex- 
ercised, would  hq,ve  more  than  paid  its  whole 
debt,  and  content  Itself  with  the  loss  of  half 
the  amount  which  was  its  due.  The  assign- 
ment of  the  contUtlonal  sale  contract  with 
the  amonnts  and  dates  ot  the  payments  due 
was,  in  the  absence  of  anything  else,  suffi- 
cient to  put  reapond^t  upon  Inquiry.  The 
Insertion  of  the  words,  ^whlch  la  guaranteed 
the  balance  due  from  the  above  mentioned 
company,"  after  the  typemltten  body  of  the 
contract  which  omtalned  the  reettala  *'for 
and  in  consideration  of  the  sum  of  $1,186.96, 


we  hereby  sell,  etc.,  an  our  right,  title  and 
Interest  In  and  to  one  pair  17x22  inch,  Glass 
EE  Atlas  Engine,  etc.,  together  with  our 
right  etc..  In  a  certain  conditional  sale  con- 
tract," Is  enough  to  bind  the  respondent  The 
parties  used  the  agurea  $1,185.95  without  qual- 
ification. The  words  guaranteeing  that  sum 
to  be  the  balance  due,  vrlthout  reference  to 
the  amount  due  from  the  conditional  aale 
contract,  Indicates  to  my  mind  that  the  par- 
ties had  a  perfect  understanding  at  the  time 
that  the  respondent  was  willing  to  and  did 
pay  the  sum  of  $1,186.95  for  the  engine,  with 
the  expectation  and  Intent  of  making  a  profit 
to  Itself  over  and  above  that  sum,  and  that 
It  would  not  have  paid  that  amount  It  it 
had  not  considered  It  to  be  a  profitable  ven- 
turfc  Moreover,  If  the  parties  had  contem- 
plated a  transfer  of  the  conditional  sale  con- 
tract for  the  amount  due  thereon,  a  simple 
assignment  of  it  would  have  been  enough, 
without  making  a  formal  bill  of  sale  of  the 
engine.  Upon  Its  findings  of  fact  the  court 
below,  as  well  as  the  majority,  have  convict- 
ed the  representatives  of  the  appellant,  whose 
only  offense  has  been  to  give  up  nearly  $1,200 
worth  of  property  for  atraut  $600,  of  being 
knaves.  If  they  did  what  the  majority  say 
they  did,  they  were  not  knaves.  They  lack 
the  understanding  and  cunning  of  knaves  and 
should  be  classed  as  fools. 

Respondent  has  not  only  failed  to  make 
out  a  case  of  fraud  by  the  clear  and  convinc- 
ing evidence  required  by  the  law,  but  It  has 
failed.  In  my  judgment  to  make  a  case  at  alL 

I  am  inclined  to  believe,  and  it  Is  the  more 
reasonable  theory,  that  both  parties  acted  In 
good  faith.  The  bank  may  have  thought  it 
was  purchasing  tiie  engine  for  the  amount 
due  upon  It.  It  Is  certain  to  my  mind  that 
appellant  never  intended  to  sell  upon  those 
terms.  A  proper  holding  would  be  that  the 
minds  of  the  parties  never  met  and  that 
the  transaction  lacks  this  essential  element 
of  a  contract 


TOUPIN  V.  KENT  LUMBER  CO.    (No.  11,- 

509.) 

(Supreme  Oourt  of  Washington.  May  16,  1914.) 
L  Appeal  and  Ebbob  ({  1099*)— SuBSBQuaira 

APFEAIr— FOBUEB     DGGISION     AB    LaW  OF 

Case. 

The  holding  on  a  former  appeal  that  plain- 
tiff's evidence  in  his  action  for  penonal  injury 
made  a  case  for  the  jury  was  the  law  of  the 
case  on  a  subsequent  appeal,  where  there  was 
no  material  difference  m  the  evidence  on  the 
two  trials. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4370-4379;  Dec.  Dig.  | 
1099.*] 

2.  Damages  (S  132*)— Excbssxvx  DAiuaEa— 

InJUBY  TO  LJIO. 

A  verdict  of  $2,500  for  a  severe  fracture  of 
the  thigh  bone  of  plaintiff's  left  leg,  coDfining 
him  in  a  hospital  for  6  months  and  shortening 
that  leg  at  least  1%  inches,  was  not  excessive. 

[Ed.  Note.~For  other  cases,  see  Damages, 
Cent  Dig.  SS  372-380,  396;  Dec  Dig.  |  132.*] 
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Department  1.  Appeal  from  Superior 
Court.  King  Coun^;  Eenoeth  Mackintosh, 

Judge. 

Action  by  Joseph  Toupln  against  the  Kent 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.   Affirmed.  . 

See,  also,  66  Wash.  694, 120  Fac.  100. 

Mllo  A.  Boot,  of  Seattle,  for  appeUant 
WUlett  &  OlsBon,  of  SeatUe^  for  reqwndent 

CROW,  O.  J.  This  action,  which  was  com- 
menced by  Joseph  Toupln  against  Kent  Lum- 
ber Company,  a  corporation,  to  recover  dam- 
ages for  personal  Injuries,  Is  now  before  us 
on  second  appeal.  On  the  first  trial  a  chal- 
lenge was  sustained  to  the  sufficiency  of 
plaintiff's  erldence,  and  the  cause  was  dis- 
missed. Upon  plaintiff's  appeal  the  judgment 
of  the  superior  court  was  reversed ;  this 
court  holding  that  the  evidence  made  a  case 
for  the  consideration  of  the  jury.  After  re- 
mittitur a  new  trial  was  had,  which  resulted 
in  a  verdict  and  judgment  In  plaintiff's  favor, 
from  which  the  defendant  prosecutes  the 
present  appeal.  A  complete  statement  of  the 
ease  may  be  found  In  our  former  opinion.  66 
Wash.  594,  120  Pac.  100.  As  the  plaintiff 
was  appellant  on  the  former  appeal,  and  the 
defendant  is  now  the  appellant,  we  will 
avoid  confusion  by  referring  to  them  as  plain- 
tiff and  defendant 

-  The  defendant  now  insists  that  the  trial 
court  should  have  sustained  Its  motion  for  a 
directed  verdict  at  the  close  of  all  the  evi- 
dence for  the  reason  that  no  negligence  upon 
its  part  was  shown;  that  the  plaintiff  assumed 
the  risk;  that  the  accident  was  caused  by 
plaintiff's  negligence,  and  by  the  negligence 
of  his  fellow  servant  Calling  attention  to 
the  fact  that  the  former  appeal  was  heard 
on  plaintiffs  evidence  only,  and  that  we  now 
have  before  us  the  evidence  of  both  parties, 
defendant  insists  that  the  present  record  does 
not  disclose  as  strong  a  case  on  plaintiff's 
behalf  as  was  presented  on  the  former  ap- 
peal. We  have  carefully  read  the  entire  rec- 
ord, including  all  the  evidence,  which  is  to- 
Inmlnous,  and  are  convinced  that  no  material 
variance  appears  between  the  facts  disclosed 
by  plaintiff's  evidence  on  the  former  appeal 
and  those  shown  upon  this  appeal.  In  mak- 
ing this  statement  we  are  not  unmindful  of 
the  fact  that,  as  to  the  distance  between  the 
donkey  engine  and  the  place  where  plaintiff 
was  onployed  as  a  rigging  slinger,  there  Is 
some  variance  in  the  evidence  of  plalntifTs 
witnesses.  On  the  former  appeal  their  testi- 
mony was  that  the  distance  mentioned  was 
about  1,000  feet,  while  on  the  last  trial  their 
testimony  was  that  the  distance  was  between 
700  and  800  feet,  l^ls  dlscrepency  was  ex- 
plained by  statements  of  plaintiff's  witnesses 
to  the  effect  that  prior  to  the  first  trial  no 
exact  measurements  had  been  made,  but  that 
such  measurements  were  made  prior  to  the 
second  trial.   The  dlscrepency  mentioned  we  i 


do  not  regard  aa  material.  The  vital  pc^t 
involved  on  both  trials  was  whether  the  sig- 
nalman was  located  so  far  from  the  plaintiff 
that  he  could  not  hear  plaintiff's  algnals  giv- 
en while  the  donkey  engine  was  vorUng. 
The  evidence  on  both  trials  waa  that  tiie 
signalman  should  not  have  been  located  mors 
thau  150  or  200  feet  from  the  plaintiff,  but 
that  he  was  much  further  away. 

[1]  If  the  case  should  bare  hem  snhmitted 
to  the  Jury  on  the  first  trial,  it  was  properly 
sabmitted  upon  the  second  trial.  Tbe  lav 
of  the  case  was  determined  upon  the  fint 
a{q)eal,  and  necessarily  controlled  the  acdtm 
of  the  trial  court  upon  tiie  second  heulng.  An 
examination  of  defendant's  briefb  vjtoa  the 
first  appeal  discloses  the  fact  that  it  made 
the  same  contentions  which  It  now  makes. 
Having  heretofore  beld  tb4t  the  case  was 
for  the  Jury,  and  the  additional  evidence  now 
before  us  falling  to  disclose  anything  flirtber 
than  a  conflict,  we  are  controlled  the  law 
ct  the  case  as  announced  In  onr  former  opin- 
ion, and  necessarily  condnde  ttiat  the  verdict 
cannot  be  disturbed. 

[2]  Defmdant  furthw  contesids  that  the 
verdict  and  Judgment  are  exceBidva  Tbe 
jury  awarded  {S,500  damages.  Ttw  evidence 
shows,  and  it  la  conceded,  that  plaintiff  sufi- 
talned  a  severe  fractnie  <rf  the  thigh  bone 
of  his  left  leg;  that  he  was  confined  la  a 
hospital  for  6  monttia ;  and  0iat  the  injured 
leg  has  been  shortened  at  least  1^  IndiesL 
Pnrther  evidence  as  to  the  extoit  his  in- 
juries is  conflicting.  On  the  record  b^ie 
us  we  are  unable  to  conclude  tbst  the  verdict 
is  excessive. 

The  judgment  is  affirmed. 

MAIN,  ELLIS,  and  GOSB,  JJ..  concur. 


OKAZAEI  V.  SnSSMAN.  (No.  11642.) 

(Supreme  Court  of  WariUsgton.   May  ti, 

1914.) 

1.  JuoouBHT  (S  297*)— Opkmino  oa  Tacatiko 

— AUTHOBITT  OF  GoUBT. 

Since,  under  the  Coostitntion,  the  aoperior 

courts  have  do  terms,  but  are  alwaya  open,  their 
judgments  are  not  subject  to  change  during  tlie 
term  as  at  common  law,  and  a  judgment  enter- 
ed after  the  time  for  filing  a  motion  for  new 
trial  has  all  the  conclusiveneBa  of  a  common- 
law  judgment  after  the  term,  and  can  only  be 
changed  or  modified  as  provided  by  statute. 

[Ed.  Note.— For  other  cases,  see  Jud^nnent, 
Cent  Dig.  SI  6S1,  684-686 ;  Dec.  Dig.  S  297.*] 

2.  Judgment  (I  S40*)— Openino  ob  Vacat- 
ing—Change or  Views  bt  Judge. 

That  the  judge  changed  his  views  as  to  the 
effect  of  the  evidence  on  which  the  jary  foood- 
ed  their  verdict  was  not  a  sufficient  cause  for 
setting  aside  a  judgmeot  upon  such  verdict ;  as 
judgments  would  have  no  stability  If  that  be 
recognized  as  a  sufficient  cause  for  setting  them 
aside. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 

Cent.  Dig.  I  666 ;  Dm.  Dig.  |  340.*] 


■For  otber  gasei  tee  hm«  topic  and  twcUoa  NUUBER  in  Dec.  Dig,  A  Am.  Dig.  Kc/'No.  S^es  *  Kep'tlodeiw 
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&  JUDGKBHT  (i  198*)— On  TUAI.  OF  ISSUXB 

— Kkhdition,  Fobm  and  Bbquxsites— Not* 

WITHSTANDINO  VeBDICT. 

If  a  motion  for  judgment  notwithstandii^E 
the  verdict  was  filed  after  judgment.  It  mu  too 
late,  and,  it  it  was  filed  before,  it  waa  over- 
ruled b;  the  entry  of  a  final  JadsmeDt  against 

the  mover. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  367-37S ;  Dec.  Dig.  {  189.*] 

4.  Nkw  Trial  (|  110*)— Pbdckbdinoa  to  Pbo- 
ouBB— EmoT  or  Final  Judohsnt  Agaust 
AppuoAin'. 

A  motion  for  new  trial  could  not  survive  a 
final  judgment  against  the  mover,  whatever 
mlsht  be  the  grounds  for  relief  against  the 
same ;  the  motton  being  overrnled  by  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  238,  238^,  240,  241;  Dec  Dig.  | 
lie.*] 

Department  2.  Appeal  from  Superior 
Court,  Fierce  County;  Ernest  M.  Card, 
Jndg& 

Action  by  I.  Okazaki  against  Frank  Suss- 
man.  From  a  judgment  for  defendant  set- 
ting aside  a  Judgment  for  plaintiff  entered 
upon  a  verdict  in  his  favor,  plaintiff  ampeals. 
Kerersed  and  remanded,  with  Instmctlous  to 
reinstate  the  original  judgment 

H.  B.  Lea.  of  Tacoma,  for  appellant  Wll- 
llamson,  WllUamson  ft  Freonan,  ot  Tacoma, 
for  respondent 

rDLLEBTON,  J.  The  appellant,  plaintiff 
below,  brought  tUs  action  against  the  xe- 
si)ondent  tot  malicious  prosecution.  Issue 
was  joined  on  the  comidaliil;  and  a  trial  en- 
tered upon  before  a  Jury  on  February  19, 
1013.  On  February  21,  1913,  the  jury  re- 
turned a  verdict  In  favor  of  the  appellant  for 
$3.GO0.  On  Februai7  24, 1913.  a  formal  judg- 
jnmt,  signed  by  the  judge  of  the  court,  was 
entered  la  favor  of  the  appellant  on  the  ver- 
dict for  the  sum  returned  tiiereln.  On  the 
same  day  (February  24,  1918),  but  whether 
before  or  after  the  entry  of  the  Judgment  the 
record  does  not  disclose,  the  respondent  filed 
a  motion  for  Judgment  notwithstanding  the 
verdict  On  April  18,  IBIS,  the  motion  waa 
brought  on  for  hearing,  at  the  conclusion  of 
which  the  court  set  the  former  Jo^ment 
aside,  and  ent^ed  a  judgment  in  favor  of  the 
respondent  to  the  efCect  that  the  appellant 
take  nothing  by  his  action,  recIUng  In  the 
judgment  that  there  was  no  aufllcient  evi- 
dence In  the  record  to  sustain  the  verdict  of 
the  Jury.  This  appeal  Is  prosecuted  from  the 
last-iuentloned  judgment 

[1]  We  think  the  court  erred  In  setting  the 
judgui^t  aside.  It  will  be  remembered  that, 
under  the  Constitution  of  this  state,  superior 
courts  have  no  terms,  but  are  open  for  the 
transaction  of  bnslneSB  on  every  day,  except 
uonjodidal  days.  Judgments  therefore  have 
no  probationary  period  during  which  they 
ore  subject  to  change  and  modification  by  the 
court,  such  as  a  judgment  had  during  tiie 
term  at  common  law.  Under  our  practice, 
Judgments  entered  nfter  the  time  within 


whldi  a  motion  for  a  new  trial  may  be  filed 
have  all  the  conclusiveness  of  a  commonrlaw 
judgment  after  term,  and  can  only  be  <iiang- 
ed  or  modified  In  tiie  manner,  and  fbr  some 
one  or  more  of  the  causes,  provided  by  stat- 
ute for  vacating  and  modifying  Judgments 
State  ex  rel.  McConlhe  v.  Stdner,  68  Wash. 
67^  lOe  Fac.  OT. 

[2]  Here  tiiere  was  no  showli^  ot  catue 
whatever.  All  that  appears  Is  that  the  judge 
who  presided  at  the  trial  changed  his  views 
as  to  the  effect  of  the  evidence  on  which  the 
jury  founded  thtir  verdict  Bat,  if  this  were 
to  be  recognized  as  a  snffident  cause  for  set- 
ting aside  a  judgment  Judgments  would  have 
no  stability.  Instead  of  being  the  final  deter^ 
minatlon  of  the  rights  of  the  parties  to  the 
action,  as  the  Code  prescribes  they  shall  be, 
they  would  be  hut  subjects  of  the  whim  and 
caprice  of  the  court  determinative  of  noth- 
ing. 

[3]  We  have  said  that  the  record  talis  to- 
make  It  clear  whether  the  motion  fbr  judg- 
ment notwithstanding  the  verdict  was  filed 
before  or  after  the  fonnal  judgment  was  en- 
tered. It  however,  makes  no  difference  In  the 
result  which  event  happened  first.  If  the  mo- 
tion was  filed  after  the  Judgment  was  enteiv 
ed,  It  came  too  late ;  If  before,  it  was  deter- 
mined against  the  mover  by  the  entry  of  the 
final  judgment 

[4]  It  was  also  said  by  counsel  for  tile  re- 
spondent in  the  oral  argument  at  bar  ttiat  a 
motion  fbr  a  new  trial  had  been  filed  whi<!h 
rouained  undetermined,  and  we  were  asked, 
in  case  we  reversed  the  Judgment  finally 
entered,  to  remand  the  cause,  with  inatmc- 
tlons  to  the  loww  court  to  pass  upon  the- 
motion.  The  record  in  this  court  however, 
shows  no  such  motion,  but  If  It  be  true  that 
such  a  motion  were  filed,  It  likewise  could  not 
survive  the  entry  ot  the  final  Judgment  how- 
ever potent  the  fact  might  be  for  relief 
against  the  Judgment  under  the  stetute  pro- 
viding for  relief  against  judgmente  entered 
by  misteke,  Inadvertence^  surprise,  or  ex- 
cusable neglect  But  u  we  have  ludlcatedr 
the  record  affords  no  basis  for  rdief  on  thi» 
latter  ground. 

The  judgmoit  awealed  frmn  is  reversed, 
and  the  cause  remained,  with  Instructions  to 
reinstete  the  original  judgment 

PABKEB,  MOBBI8,  and  MOUNT,  JJ.,. 
concur. 


NORTON  et  ut.  v.  PACIFIC  POWER  t 
LIGHT  CO.    (No.  11,646.) 

(Supreme  Court  of  Washington.    May  16, 
1914.) 

L  Gas  (fi  14'^(*)— Injubies  IncinERT  to  Cok- 

STBUCTION  AND  OPERATION  07  WOSffi— NSO- 
LIGENCE— BUBDEN  OS  PeOOF. 

One  suing  for  injuries  by  stambling  over 
a  gat  pipe  projecting  through  a  8ide>ralk  and 

connected  with  a  pipe  leading  out  to  the  gas 
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main  has  the  bnrden  of  proving  that  the  pipe 
belonged  to  the  gas  company;  but,  since  tiie 
(lueetion  of  the  company's  ownership  is  pecul- 
iarly within  its  own  knowledge,  the  burdea 
rests  somewhat  more  lightly  than  it  proof  of 
ownership  was  eqaally  available  to  both  par- 
tics. 

[Ed.  Note.— £^>r  other  cases,  see  Gas,  Cent. 
Dig.  §  12:  Dec  Dig.  i  14H-*] 

2.  Gas  (|  14%*)— Injubibs  Ihoident  to  Con- 

STBtlCTION  AND  OPEBATION  OF  W0BK8— NlO- 

OQENCE— Evidence. 

In  an  action  for  Injuries  to  a  pedestrian 
stumbling  over  a  gas  pipe  projecting  through 
a  sidewalk,  evidence  held  to  support  a  finding 
that  the  pipe  belonged  to  the  ^as  company  so 
that  it  was  liable  for  the  injuries. 

{Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  §  12:  Dec.  Di?.  §  UMi-*] 

3.  Appeal  and  Ebbob  (8  970*)- Discbetion 
OF  Tbial  Coubt— Rulings  on  Evidence. 

The  action  of  the  court  in  granting,  after 
motion  for  nonsuit  but  before  decision  thereon, 
the  request  of  plaintiff  to  offer  further  evidence 
on  an  issue  to  which  the  motion  was  directed 
and  in  permitting  the  evidence  to  take  a  wider 
range  than  indicated  by  the  request,  rested 
within  the  discretion  of  the  court,  and  its  rul- 
ing would  not  be  disturbed  unless  the  discre- 
tion was  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  884&-3861 ;  Dec.  Dig.  S 

4.  Appbai,  and  Ebbob  (S  644*)— QuEsnona 
Reviewable- Misconduct  op  Jubt— Avn- 

davits- Bill  of  Exceptions. 

The  affidavits  in  support  of  or  against  a 
motioa  for  new  trial  for  the  misconduct  of  the 
jury  cannot  be  considered  unless  brought  to  the 
Supreme  Court  by  bill  of  ezcepttons  or  state- 
ment of  facts. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  58  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  §  544.  *j 

5.  Tbial  (5  260*)—lNffrBUCTioN— Refusal  of 
Bequested  Instbuctionb. 

It  is  not  error  to  refuse  requested  instruc- 
tions sufficiently  covered  by  the  instructions 
given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  IS  ;  Dec  Dig.  g  260.*] 

Department  2.  Appeal  from  Superior  Court, 
Walla  Walla  County;  Edward  a  Mills, 
Judge. 

Action  by  Boy  Norton  and  wife  against  tbe 
Pacific  Power  &  Light  Company.  From  a 
Judgment  for  plalntLfls,  defendant  appeals. 
Afllrmed. 

Rader  &  Barker,  of  Walla  Walla,  for  ap- 
pellant. Pedigo  ft  Smith,  of  Walla  Walla, 
for  respondents. 

PARKER,  J.  This  Ifi  an  action  to  recover 
damages  for  personal  injuries  which  are 
claimed  to  have  resulted  to  the  plaintiff  Anna 
Selkirk  Norton  from  the  oegllgeuce  of  the 
defendant  In  maintaining  a  gas  pipe  project- 
ing through  the  sidewalk  in  a  public  street 
In  Walla  Walla.  Verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiff,  from  which 
the  defendant  has  appealed. 

Appellant  maintains  a  gas  main  In  the 
street  In  front  of  the  rcHiiomleiits'  home  In 


Walla  Walla.  At  the  time  in  gaestion,  there 
was  a  gas  pipe  projecting  through  the  side- 
walk, near  ita  outer  edge,  in  front  of  re- 
spondents' home,  at  a  height  of  about  edght 
Inches.  This  pipe  was  about  three-quarters 
of  an  Inch  in  diameter,  and  had  a  cap  screw- 
ed on  the  top.  Under  the  eldewalli.  It  was 
connected  with  a  pipe  which  led  out  towards 
appellant's  gas  main  in  the  street  The  main 
in  the  street  is  admitted  to  belong  to  appel- 
lant, but  the  ownership  of  the  pipe  which 
projected  through  the  sidewalk  is,  we  will 
assume,  one  of  the  controverted  questions 
of  fact  raised  by  the  pleadings,  so  that  the 
burden  was  on  respondents  to  show  that  this 
pipe  belonged  to  appellant.  During  the  eve- 
ning of  May  27,  1912,  Mrs.  Norton,  upon  re- 
turning home  after  spending  the  evening 
with  friends,  alighted  from  an  automobile  fn 
front  of  her  home,  and  proceeded  to  walk 
across  the  parking  and  sidewalk  to  her  front 
door,  when  her  foot  struck  against  the  gas 
pipe,  causing  her  to  fall,  resulting  in  serious 
personal  injuries  to  her  for  which  she  seeks 
recovery  in  this  action. 

[1,  2]  It  is  first  contended  by  counsel  for 
appellant  that  the  evidence  does  not  sustain 
the  verdict  and  judgment,  in  that  there  was 
a  failure  of  proof  of  the  ownership  of  the 
projecting  gas  pipe  being  In  appellant  It 
must  he  conceded  that  the  evidence  was  not 
very  definite  and  certain  upon  this  question, 
but  there  was  testimony  produced  shofting 
that  the  projecting  pipe  was,  in  fact,  a  gas 
pipe ;  that  the  mother  of  Mrs.  Norton  tele- 
phoned to  appellant's  office  soon  after 
the  accident;  that  some  men  came  soon 
thereafter,  apparently  in  response  to  this 
telephone  message,  and  removed  the  project- 
ing pipe,  claiming  that  they  were  doing  so 
for  appellant ;  and  that  the  pipe  was  so  sit- 
uated and  connected  underneath  the  side- 
walk as  to  have  the  appearance  of  being  con- 
nected with  appellant's  gas  main,  though 
there  was  no  evidence  that  It  was  actually 
so  connected.  Appellant  offered  no  evidence 
whatever  upon  the  trial  touching  the  ques- 
tion of  the  ownership  of  the  projecting  pipe. 
In  view  of  these  facts,  we  are  the  opinion 
that  there  was  sufficient  evidence  to  warrant 
the  Jury  in  concluding  that  the  projecting 
pipe  belonged  to  appellant  The  fact  of 
whether  or  not  appellant  was  the  owner  of 
the  projecting  pipe  was  peculiarly  within  its 
own  knowledge,  and.  If  It  were  not  the  owner 
thereof,  such  fact  could  be  easily  proven  by 
It  We  do  not  mean  by  this  that  the  burden  of 
proof  rested  upon  appellant  as  to  this  ques- 
tion, but  we  are  constrained  to  view  the  cir- 
cumstances as  making  that  burden  rest  some- 
what more  lightly  upon  respondents  than  as 
if  proof  of  the  ownership  of  the  pipe  la  ap- 
pellant was  equally  available  to  both  parties. 
18  Cyc.  937. 

[3}  At  the  close  of  respondents*  evidence, 
and  after  appellant  had  made  a  motion  for 
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noiffiuit  ttp<m  the  ground,  among  others,  that 
there  bad  been  a  fiiilure  of  proof  of  owner- 
Bhlp  of  the  projecting  pipe  In  appellant,  and 
before  the  court  ruled  thereon,  counsel  for 
respondents  asked  leave  to  oCTer  farther  evi- 
dence, which  was  granted  over  objection  of 
counsel  for  appellant.  When  the  evidence 
was  produced.  It  took  a  somewhat  wider 
range  than  the  purpose  Indicated  In  the  re- 
quest made  by  counsel  for  respond^ts.  It  Is 
Insisted  that  the  court  erred  both  in  grant- 
ing the  request,  and,  further,  in  permitting 
the  evidence  to  take  a  wider  range  than  was 
Indicated  by  the  request.  This  ruling  of  the 
court  involved  a  matter  of  discretion;  and, 
in  view  of  the  fact  that  counsel  for  appel- 
lant bad  ample  opportunity  to  rebut  what- 
ever additional  evidence  was  thus  broaght 
before  the  Jury,  since  they  had  not  even  com- 
menced to  produce  their  answering  evidence 
in  behalf  of  appellant,  we  are  quite  clear 
that  the  trial  court  did  not  abuse  Its  discre- 
tion In  ruling  as  it  did.  Bellingbam  v. 
UncK  58  Wash.  208,  212,  101  Pac.  843. 

[4]  One  ground  of  the  motion  for  new  trial 
was  misconduct  of  the  jury.  The  motion 
was  denied,  and,  so  far  as  it  rested  upon 
this  ground,  was  evidently  supiwrted  by  affi- 
davits, and  involved  questions  of  fact  as  to 
the  actions  of  the  jurors  claimed  to  be  mis- 
conduct None  of  these  affidavits  are  brought 
before  us  by  bill  of  exceptions  or  statement 
of  facts ;  therefore  we  have  no  legal  means 
of  knowing  the  facts  considered  by  the  court 
upon  its  denial  of  the  motion.  State  v.  I^ee 
Wing  Wah,  53  Wash.  294,  101  Pac  873; 
Haines  &  Spencer  v.  Kelley,  67  Wash.  219, 
106  Pac.  776;  Spoar  v.  Spokane  Turn-Ver- 
ein,  64  Wash.  208,  116  Pac.  627 ;  Internation- 
al Development  Co.  v.  Sanger,  75  Wash.  546, 
135  Pac.  28.  These  and  several  earlier  de- 
cisions show  the  repeated  holdings  of  this 
court  to  the  effect  that  affidavits  used  In 
Hupport  of  or  against  motions  Involving  ques- 
tions of  fact  cannot  be  considered  unless 
brought  here  by  bill  of  exceptions  or  state- 
ment of  facts.  Since  this  question,  however, 
has  not  been  raised  by  counsel  for  resirond- 
ents,  we  may  say  that  we  have  read  the  af- 
fldavlts  appearing  In  the  clerk's  transcript  as 
being  filed  In  the  trial  court,  and  that  we 
do  not  regard  the  facts  as  shown  thereby 
such  as  to  warrant  reversal  of  the  trial  court 
upon  this  question,  even  though  we  should 
treat  such  affidavits  as  all  of  the  facts  pre- 
sented to  the  trial  court  upon  this  question. 

[6]  Some  cootentlon  Is  made  against  the 
action  of  the  trial  court  In  refusing  to  give 
certain  instructions  requested  by  counsel  for 
a{^]lant.  We  think  the  contention  wholly 
without  merit.  The  Instructions  requested 
were.  In  substance,  embodied  in  the  court^s 
instructions  which  were  given,  at  least  in  so 
far  as  appellant  was  entitled  to  have  such 
requested  Instructions  given. 

We  cannot  say,  as  a  matter  of  law,  that 
the  verdict  was  excesBlve,  as  la  contaidad 


by  counsel  for  ai^tellant   We  deem  it  of 
no  profit  to  review  the  evidence  in  detail 
here  touching  this  question. 
The  judgment  Is  affirmed. 

CROW,  a  J.,  and  FULLBRTON,  MOB- 
Bia,  and  MOUNT.  JJ^  ooncar. 


GUNSTONB  T.  CHICAGO,  H.  &  P.  S.  RT. 

CO.  (No.  11,796.) 
(Supreme  Court  of  Washington.   May  16,  1914.) 

Tbovsb  and  Convebsion  <|  48*)— Measube 
OF  DAHAaES— Value  at  Tiue  and  Place 
or  CoNVEBsroN. 

Where  plaintiff  conveyed  a  railroad  right 
of  way  reserving  the  timber  thereon,  and  after- 
wards cut  the  timber  and  piled  the  logs  near 
the  right  of  way,  and  the  railroad  in  clearing 
it  Inadverteotly  and  wrongfully,  but  not  wOl- 
folly  or  with  any  intmt  to  misappropiiate,  con- 
verted the  logs  there  worth  91.dO  a  thousand 
and  sold  them  at  a  mill  for  $5  a  thonsaud,  tite 
measure  of  damages  wa^  the  value  of  the  logs 
at  the  time  and  place  of  converrion,  and  not 
at  the  place  where  they  were  sold. 

[Ed.  Note.— For  other  caaea,  see  Trover  and 
ConversioD,  Dec.  Dig.  S  48.*] 

Department  2.  Appeal  from  Superior 
Court,  Tbnnton  Oonnty;   0.  B.  Glaypool. 

Judge. 

Action  by  John  Gunstone  against  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Beveraed  and  remanded, 
with  Instructions. 

Geo.  W.  Korte,  of  Seattle^  'and  Frank  C. 
Owings,  of  Olympia,  for  appellant.  Tboa.  M. 
Vance,  of  Olympla  (Harty  L.  Parr,  of  Olym- 
pia, of  counsel),  for  reaiiondent 

MOUNT,  J.  The  sole  question  in  this  case 
la  the  measure  of  damages  for  the  unlawful 
taking  and  conversion  of  a  lot  of  logs 
belongli^  to  the  respondent  It  appears  that 
on  June  30,  1909,  the  appellant  railway  com- 
pany purdiased  from  the  resptmdent  a  strip 
of  land  to  he  used  as  a  right  of  way  for -the 
construction  of  Its  railway,  ^e  deed  convey- 
ing the  land  contained  a  reservation  to  the 
effect  that  "the  timber  on  said  strip  ot  land 
Is  reserved  by  said  John  Gunstone."  Shortly 
thereaftOT  the  right  of  way  was  cleared  and 
the  tlmbw  cut  Into  logs  and  piled  upon  or 
along  near  to  the  right  of  way  of  the  appel- 
lant company.  More  than  a  year  after  the 
timber  had  been  cut,  the  appellant  company 
desired  to  clear  up  Its  right  of  way  in  that 
vtclnitj'.  It  loaded  this  particular  timber 
with  other  timber  of  its  own  along  its  right 
of  way,  upon  trains,  and  shipped  It  to  a  saw- 
mill owned  by  one  Lundeen,  and  disposed  of 
the  timber  at  a  price  of  $5  per  thousand, 
board  measure.  The  object  of  the  railway 
company  in  removing  the  timber  was  to  re- 
move a  menace  to  the  safe  operation  of  its 
railroad.  It  does  not  araiear  that  there  was 
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any  purpose  of  the  railway  company  or  of  its 
employ&i  who  were  actually  engaged  In  re- 
moving the  logs  to  commit  a  willful  trespass, 
or  to  misappropriate  the  property.  The  com- 
plaint alleges  that  the  property  was  wrong- 
fully and  unlawfully  taken  and  carried  away. 
It  Is  not  alleged  In  the  complaint,  nor  shown 
by  the  evidence,  that  the  taking  was  willful 
or  intended  to  deprive  the  respondent  of  his 
Property.  The  case  waq  tried  to  the  court 
without  a  Jury.  The  court  found  that  the  ap- 
pellant sold  and  delivered  the  logs  to  Lun- 
deen  for  $5  per  thousand,  delivered  at  Lun- 
dcen's  mill,  and  that  the  officials  of  the  ap- 
pellant company  engaged  In  cleaning  up  the 
right  of  way  had  no  personal  knowledge  of 
the  ownership  of  the  timber  so  taken  and 
sold;  that  the  appellant  did  not  commit  any 
unnecessary  trespass  upon  the  respondent's 
land ;  and  allowed  the  respondent  to  recover 
the  value  of  the  logs,  delivered  at  Lnndeen's 
mill.  It  was  shown  that  the  logs  lying  upon 
the  ground  were  worth  $1.50  per  thousand, 
board  measure;  that  It  was  worth  $3.S0  per 
thousand  to  load  and  tiaul  the  logs  to  mill. 
At  the  time  the  action  was  brought,  the  ap- 
pellant conceded  that  the  property  had  been 
wrongfully  taken,  and  tendered  the  value  of 
the  logs  at  the  time  and  place  of  taking.  So 
that  the  question  in  the  case  is,  as  above  stat- 
ed:- Was  the  respondent  entitled  to  recover 
the  value  of  the  logs  at  the  time  and  place 
they  were  converted  by  the  appellant,  or  the 
added  Taloe  thereof  at  the  place  where  the 
logs  were  sold  by  the  appellant  to  Lundeen? 

In  the  case  of  dbanieU  t.  Puget  Sonnd  Re- 
duction Oa,  27  Wash.  08,  67  Fac.  381,  91  Am. 
St  Rep.  820,  an  action  was  brought  for  the 
Talne  of  1,000  cords  of  wood  alleged  to  have 
been  wrongfully  taken  from  the  plaintiff's 
land  by  one  Dlfltey.  The  wood  was  shii^ied 
to  Bverett  and  sold  to  the  defaidant  The 
plalntlflt  claimed  the  value  of  the  wood  at 
Everett,  which  was  |S^^  per  cord,  while 
tba  defendant  maintained  that  the  plaintiff 
was  entitled  to  the  value  of  the  timber  stand- 
ing on  the  premises,  which  was  10  cents  per 
cord.  We  held  in  that  case  that;  where  there 
was  no  willful  or  malicious  trespass,  the 
plaintiff's  recovery  was  limited  to  the  value 
of  the  property  taken  at  the  time  and  place 
of  conversion.  In  t2iat  casa  we  said:  "The 
Ifreat  welt^t  of  authority  In  Out  United 
States  in  regard  to  the  measure  of  damages 
In  cases  of  this  character  is,  as  expressed  in 
Woodoiiware  Co.  v.  United  States,  106  U.  S. 
432,  1  Sup.  Ct  898  [27  L.  Ed.  230],  where  it  is 
held  that  where  the  defendant  waa  an  unin- 
tentional or  mistaken  trespasser,  or  his  Inno- 
cent vendee,  the  measure  of  damages  Is  the 
value  at  the  time  of  conversion,  less  what  the 
labor  and  expenses  of  his  vendor  have  added 
to  Its  value.  In  Ayres  v,  Hubbard,  67  Mich. 
322,  23  N.  W.  829,  68  Am.  Rep.  361,  tbe  court 
in  a  case  similar  to  the  one  at  bar,  says: 
'The  general  rule  of  damages  is  tbe  value  of 
tbe  property  lost  under  such  circumstances 


at  the  time  and  place  of  conversion.*  and 
'complete  indenmity  for  the  actual  loss  sos- 
tained  in  this  case  by  the  i^lntlff  is  vrtMt  be 
was  entitled  to  recover.'  "  Further  along  In 
the  same  case  we  said:  "In  the  case  of  Beede 
V.  Lamprey,  64  N.  H.  610,  15  AtL  133,  10  Am. 
St  Rep.  426,  the  oonrt  after  reviewing  veiy 
many  cases,  says:  The  weight  of  authority, 
however,  in  this  country  is  in  favor  of  tbe 
rule  which  gives  compensation  for  the  loss, 
that  is,  the  value  of  the  property  at  the  ttme 
and  place  of  conversion  with  interest  after, 
allowing  nothing  for  value- subseqnently  add- 
ed by  tbe  defendant  when  the  conversion 
does  not  proceed  from  willfnl  trespass,  but 
from  the  wrongdoer's  mistake  or  from  bis 
honest  belief  of  ownership  in  the  property, 
and  there  are  no  drcnmstances  showing  a 
special  and  peculiar  value  to  the  owner,  or  a 
contemplated  special  use  of  the  property  by 
him.' "  And  more  to  the  same  effect  We 
think  the  rule  there  stated  is  conclusive  of 
the  question  presented  here. 

In  Bailey  v.  Bayden,  65  Wash.  67, 117  Pat 
720,  we  said:  "If  the  taking  was  Inadvertent, 
the  owner  Is  entitled  to  snch  damages,  and 
only  such,  as  are  compensatory;  that  is  to 
say,  he  is  entitled  to  what  the  trees  would 
be  worth  on  a  snle  tn  tbe  condition  In  wUcb 
they  were  at  the  time  of  the  taking,  nsen- 
hanced  by  the  labor  of  making  into  logs  sod 
placing  In  the  water.  But  If  the  taking  was 
by  willful  trespass,  then  he  is  entitled  to  re- 
cover in  damages  the  enhanced  valne  of  the 
timber  without  any  deduction  for  labor  and 
expense  bestowed  upon  it  In  the  latt«  case 
the  damages  are  not  merely  compensatory 
but  punitive.  In  an  action  of  trover.  In  the 
absence  of  statute,  the  one  or  the  other  of 
these  would  be  the  measure  of  damages,  and 
which  of  these  would  be  dependent  upon 
turpitude  or  lack  of  turpitude  In  the  taker. 
This  is  the  rule  according  to  the  deddcd 
weight  of  authority,  both  in  this  country  and 
in  Bngland,  in  cases  where  no  damage  to 
the  land  itself  is  claimed" — dting  a  number 
of  cases. 

This  rule,  we  think,  must  govern  in  this 
case.  It  Is  plain  in  this  case  tliat  there  was 
no  willful  or  wanton  trespass.  Tbe  trial 
court  so  found.  It  is  true  the  appellant  bad 

In  Its  possession  the  deed  which  reserved  tbe 
logs  in  question  to  the  respondait»  and,  as 
the  trial  court  declared,  notice  was  imputed 
to  the  appellant  and  to  Its  employes  that  the 

logs  belonged  to  the  resppndent  But  the 
mere  fact  that  notice  was  imputed  to  the  em- 
ployes did  not  make  a  case  of  willful  trespasi. 
The  taking,  while  It  was  unlawful,,  becaiue 
the  property  of  the  respond^it,  was  taken  by 
the  employes  of  the  fippeUant  by  mistake 
simply,  for  tbe  employes  who  took  the  prop- 
erty had  no  actual  notice  of  the  fact  that  tbe 
logs  belonged  to  the  respondent  They  sup- 
posed the  logs  belonged  to  the  appellant  com- 
pany, and  by  mistake  or  inadvertence  took 
them  away.   It  Is  not  alleged  In  the  coni' 
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plaint  that  the  taking  was  wlllfnl,  nor  was 
It  proven  that  the  appellant  or  Its  agents  took 
the  proper^  wllLfnlly.  The  role  for  deter- 
mining the  value,  therefore,  was  the  one  laid 
down  in  Chappell  t.  Puget  Sound  Reduction 
■Co.,  and  Bailey  v.  Hayden,  supra. 

The  respondent  ai^ues  that,  because  he 
could  have  maintained  an  action  in  replevin 
for  the  logs  against  Xundeen,  he  is  therefore 
entitled  to  recover  the  value  of  t2ie  property 
at  Lundeen's  mill.  It  Is  not  necessary  to  de- 
cide in  this  case  or  to  discuss  the  question 
whether  the  respondent  could  have  main- 
tained replevin  against  Luudeen  for  the  logs. 
Even  If  he  bad  the  right  to  that  remedy,  he 
did  not  avail  himself  of  It,  but  pursued  bis 
remedy  in  damages  against  the  railway  com- 
pany which  Inadvertently  converted  the  logs. 
VoT  such  conversion  he  is  entitled  to  the 
value  at  the  time  and  place  of  conversion, 
and  not  the  enhanced  value.  In  other  words, 
baving  selected  his  remedy,  he  Is  bound  by 
that  selection. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  the 
lovrer  coort  to  enter  a  Judgment  in  favor  of 
tbe  respondent  for  the  amount  of  the  tender 
only,  with  costs  against  the  respondent 

CROW,  C.  J.,  and  PARKBB,  MORRIS,  and 
FUI/IillRTON,  33.,  coocnr. 


MARTINDALE   CLOTHING   CO.  SPO- 
KANE A  EASTERN  TRUST  GO. 
«t  al.    (No.  11,697.) 

(Supreme  Court  of  WashiDgton.  May  8,  1914.) 

1.  liARDLOBD  AND   TENANT   (S  16&*)— BtJBOT- 

iNG  Wateb  Pipes— Nbolioehcb  or  Land* 
u>BD— Pboxiuatk  Cause— Evidence. 

Evidence,  in  an  action  by  the  tenant  of  tbe 
lower  floor  and  basement  of  a  two-story  build- 
ing for  injnry  from  water  through  the  bursting, 
on  a  cold  night,  of  a  water  pipe  in  a  storeroom 
on  the  second  Uoor,  held  to  warrant  a  finding 
that  tbe  negligence  of  the  landlord  in  failing  to 
inform  tbe  tenant  of  tbe  second  floor  aa  to  the 
location  of  the  cat-off  for  such  pipe,  the  plumb- 
ing indicating  another  cut-oS  would  stop  the 
flow  of  water  therein,  was  the  proximate  cauae 
of  the  injury, 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  644-446,  664-667,  681- 
684;  Dec.  Dig.  1  169.*] 

2.  liAMDLOBD  AND  TENANT  ({  169*)— BUBST- 

iNo  Water  PiPEa— Contbibutobt  Negli- 

OENCB  OP  Tenant. 

The  tenant  of  tb»  lower  floor  and  basement 
of  a  two-ato^  building,  injured  by  tbe  bursting 
of  a  water  pipe,  on  a  cold  night  in  a  storeroom 
on  tbe  second  floor,  leased  to  another,  was  not 

Siilty  of  contributory  neeligence,  as  matter  of 
w,  in  not  anticipating  tbat  proper  precaution 
would  not  be  taken  to  prevent  tbe  freeaing,  and 
in  not  using  a  ihnt-off  in  tbe  basement  which 
would  riiut  off  all  water  from  the  second  floor. 

[Ed.  Note.— Tor  otber  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  {§  644-646,  064-667,  681- 
684;  Dec.  Dig.  |  16».*] 


8.  Landlobd  ano  Tenant  (|  166*)— Injubt 
To  Tenant's  PBOFnTT—LKAsn— Bvfbct  ov 

PBO  VISIONS. 

The  provision  in  the  lease  of  the  tenant  of 
tbe  second  floor,  as  well  as  in  that  of  the  tenant 
of  tbe  lower  floor  and  basement,  of  a  two-story 
building,  requiring  tbe  tenants  to  make  "In- 
tenor  repairs,"  does  not  affect  the  landlord's 
'liability  for  its  negligence,  causing  the  bursting 
of  a  water  pipe  on  the  second  floor,  resulting 
in  injury  to  tbe  lower  tenant. 

[Ed.  Note.— For  otber  cases,  see  Landlord  and 
Tenant  Cent  Dig.  fj  647-655.  657-^;  Dec. 
Dig.  2  166.*] 

Department  2.  Appeal  from  Superior 
Court  Spokane  Goimty;  Senry  L.  Kennan, 

Judge. 

Action  by  the  Martindale  Clothing  Com- 
pany against  the  Spokane  &  Eastern  Trust 
Company  and  another.  From  a  Judgment 
for  plaintiff,  defendant  company  appeals. 
Affirmed. 

David  Herman  and  W.  W.  Zent,  both  of 
Spokane,  tor  a^^ellant  Toorbees  &  Canfleld, 
of  Spokane,  for  respondent 

PARKEIR,  J.  This  action  was  commenced 
by  the  plaintiff  to  recover  damages  claimed  to 
have  resulted  to  It  from  the  negligent  main- 
tenance by  the  defendants,  Spokane  &  East- 
em  Trust  Company  and  T.  H.  Gowman,  Its 
tenant,  of  a  water  pipe  In  tbe  upper  story  of 
a  building  owned  by  the  trust  company,  and 
negligently  permitting  tbe  pipe  to  burst  from^ 
freezing,  thereby  causing  a  large  quantity  of 
water  to  be  precipitated  upon  the  goods  of 
the  plaintiff  in  its  store,  occupying  the  ground 
floor  of  tbe  building.  A  trial  resulted  in  ver^ 
diet  and  Judgment  in  favor  of  tbe  plaintiff 
and  against  the  defendant  trust  company, 
and  exonerating  the  defendant  Gowman. 
Tbe  trust  company  has  appealed. 

The  clothing  company  occupied  the  ground 
floor  and  basement  of  the  building  under  a 
lease  as  a  tenant  of  tbe  trust  company,  while 
Gowman  occupied  tbe  ratire  second  floor  of 
the  building  under  a  lease  as  tenant  of  tbe 
trust  company.  Both  tenants  bad  been  In 
the  occupancy  of  their  respective  leased 
premises  for  several  years.  These  were  en- 
tirely separate  tenancies.  In  so  far  as  con- 
cerns the  right  of  either  tenant  to  go  upon  or 
interfere  with  tbe  premises  leased  by  tbe 
other,  such  right  was  no  different  than  as  if 
each  occupied  a  separate  building  under  their 
respective  leases.  The  provisions  of  tbe 
leases  ho  not  call  for  any  paftlcular  notice 
here,  except,  possibly,  tbe  following  provision 
found  in  each  of  them:  "And  tbe  said  party 
of  the  second  part  [the  tenant]  does  covenant 
and  agree  with  the  said  party  of  tbe  first 
part,  Its  successors  and  assigns,  that  tbe 
said  party  of  tbe  second  part  shall  and  will 
make  all  interior  repairs  to  said  rooms  dur- 
ing tbe  life  of  this  lease  and  without  any 
cost  to  the  party  of  the  first  part" 

Tbe  building  Is  situated  at  716  Riverside 
avenue,  in  Spokane,  being  on  the  northerly 
side  of  that  avenue.   It  Is  but  two  stories  liigb, 
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In  addition  to  Its  baBement.  It  Is  uot  supplied 
with  heat  other  than  each  as  the  respective 
tenants  supplied  for  themselres.  The  second 
floor  was  occupied  by  Gowman  and  wife  with 
a  photograph  gallery  and  their  living  rooms, 
and  also  by  a  dentist,  who  was  a  subtenant  of 
Gowman.  Water  was  supplied  to  the  second, 
floor  through  a  pipe  which  ran  from  the 
avenue  Into  the  basement  and  up  throngh  the 
clothing  company's  store  on  Its  westerly  wall 
some  distance  back  from  the  avenue,  passing 
Into  a  toilet  room  on  the  second  floor  situated 
near  the  middle  of  that  floor  on  the  westerly 
side  of  a  hallway  running  north  and  south. 
In  the  basement  there  was  a  cut-off  In  the 
pipe  leading  to  the  upper  floor,  by  which  the 
water  could  be  entirely  shut  off  from  that 
floor.  From  the  toilet  on  the  upper  floor  a 
pipe  ran  under  the  floor  of  the  hallway  to 
a  sink  In  the  room  on  the  east  side  of  the 
ball.  This  room  was  Included  in  Gowman's 
tenancy,  though  seemingly  unoccnpled  save 
possibly  as  a  storeroom.  The  pipe  leading 
to  the  sink  In  this  room  had  a  cut-off  near 
the  bowl  In  the  toilet  room.  Whether  reason- 
able inspection  by  Gowman,  under  the  cir- 
cumstances, would  have  disclosed  to  him  the 
fact  that  this  pipe  carried  water  across 
the  hall  to  the  sink  and  that  the  water  could 
have  t)een  cut  off  therefrom  by  this  cut-off  is 
one  of  the  principal  controverted  questions 
touching  both  bis  and  the  trust  company's 
negligence.  The  damage  occurred  from  the 
bni-sting  by  freezing  of  this  pipe  at  a  point 
near  the  sink  in  this  room  on  the  east  side  of 
the  hall  during  a  very  cold  night  in  January, 
when  such  freezing  and  bursting  of  the  pipe 
might  have  been  anticipated  with  the  water 
left  in  It,  and  might  have  been  prevented  by 
the  use  of  the  cut-off  In  the  toilet  room. 
Another  pipe  ran  under  the  floor  of  the  hall 
into  the  dental  rooms  at  the  front  of  the 
building.  There  was  a  cut-off  In  this  pipe 
under  the  floor  of  the  tu^U  nearly  opposite  the 
sink  In  tbe  room  to  the  east  of  the  hall.  Gor- 
man claims  that  he  thought  this  cut-off  could 
be  used  to  stop  the  flow  of  water  to  the  sink 
as  well  as  to  the  dental  rooms.  This  cut-off 
was  accessible  by  raising  a  loose  board  left 
for  that  purpose  over  it  in  the  floor  of  the 
hall.  During  the  evening  of  the  night  when 
the  bursting  of  the  pipe  at  tbe  sink  occurred, 
Gowman,  deeming  It  a  necessary  precaution 
because  of  the  Intense  cold,  turned  the  cat-off 
In  tbe  hall  floor  to  stop  the  flow  of  water,  as 
he  had  often  done  during  previous  cold 
spells.  Gowman  testified,  in  substance,  that, 
when  he  went  into  possession  of  the  upper 
floor  under  bis  lease,  the  cut-off  In  the  floor 
of  the  hall  was  called  to  bis  attention  by  tbe 
agent  of  the  trust  company,  and  that  the 
agent  then  requested  him  "to  see  that  this 
shut-off  was  shot  off  during  cold  weather,  to 
prevent  any  freezing  of  the  water  In  the 
dental  rooms";  also  that  other  cut-offs  in  the 
upper  floor  were  tb6n  called  to  his  attention, 
but  that  the  one  In  tbe  toilet  room  was  not 
ttien  moitloDed,  0K>iigh  we  may  assume,  for 


argumeof  s  sake,  that  Gowman  knew  It  was 
thwe.  He  also  testified,  in  substance,  that 
there  was  nothing  to  Indicate  that  the  pipe 
supplying  the  sink  in  the  room  to  the  east  of 
the  hall  came  from  the  toilet  room.  Two  ex- 
perienced plumbers  testified.  In  substance, 
that  the  cut-off  in  the  toilet  room  was  simply 
such  as  are  usually  installed  In  such  places  to 
enable  repairs  to  be  made  to  toilets,  and 
that  there  was  nothing,  so  far  as  the  outward 
appearance  of  the  plumbing  was  concerned, 
to  indicate  that  tbe  pipe  leading  to  the  sink  ' 
came  from  tbe  toilet  room,  or  that  the  cnt- 
off  therein  controlled  the  flow  of  water  to  the 
sink,  but  that,  from  outward  appearances, 
the  cut-off  under  the  hall  floor  seemed  to  be 
the  one  to  check  the  flow  of  water  to  the 
sink,  though,  as  demonstrated  by  the  freezing 
and  bursting  of  the  pipe  here  involved,  that 
was  not  the  fact  The  trial  court  submlttefi 
to  the  Jury  a  special  interrogatory,  which  It 
answered  and  returned  with  Its  verdict,  as 
follows:  'T)id  the  defendant  Gowman,  under 
all  the  circumstances  of  this  case,  at  and 
Immediately  prior  to  the  time  of  the  alleged 
freezing  and  bursting  of  tbe  water  pipe,  act 
as  an  ordinarily  prudent  man  would  have 
acted  relative  to  the  water  pipe?  Ana  Yes." 

The  principal  contention  made  by  counsel 
for  the  trust  company  Is  that  the  trial  court 
erred  in  refusli^  to  dispose  of  the  cause  In 
its  favor  as  a  matter  of  law,  upon  Its  mo- 
tions for  nonsuit,  for  Instructed  verdict,  and 
for  Judgment  notwithstanding  the  verdict 
It  is  argued  that  the  trust  company  was  en- 
titled to  have  the  cause  so  disposed  of:  (1) 
Because  of  failure  of  proof  ahowlng  any  neg- 
ligence on  the  part  of  the  trust  company; 
and  (2)  because  the  evidence  concluslTely 
showed  that  whatever  damage  the  dothlni; 
company  suffered  was  the  result  of  Its  own 
negligence.    We  will  notice  these  In  order, 

[1]  Was  there  sufficient  evidence  to  sus- 
tain the  Jury's  conclusion  that  the  trust  com- 
pany's negligence  was  the  proximate  cause 
of  the  damage?  We  Ignore,  for  the  present, 
the  question  of  the  clothing  company's  con- 
tributory negligence.  Had  the  trust  com- 
pany been  In  the  actual  occupancy  of  the  sec- 
ond floor  as  owner  instead  of  such  occupancy 
being  by  its  tenant  Gowman,  it  seems  to  ns 
there  would  be  but  little  room  fox  serious 
argument  In  defense  of  tbe  trust  company.  In 
view  of  the  well-recognlzed  neces^ty  of  tak- 
ing precautions  against  the  bursting  of  water 
pipes  by  freezing  and  the  means  readily  at 
band  on  that  floor  to  exercise  such  precau- 
tion. The  trust  company  actually  knew  of 
the  cut-off  in  the  floor  of  the  hall,  and,  In  the 
absence  of  evidence  showing  to  the  contrary, 
we  think  the  Jury  were  warranted  in  believ- 
ing that  the  trust  company  also  knew  that 
the  cut-off  In  the  toilet  room  would  stop  the 
flow  of  water  to  the  sink ;  the  placing  of  the 
pipe  leading  from  the  toilet  to  tbe  sink  In 
the  storeroom  being  before  Gowman's  ten- 
ancy commenced,  and  done  preaamably  at  tbe 
Instance  of  the  tmst  company,  the  ovner  of 
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the  building.  Now.  if  all  this  knowledge  of 
the  trust  company,  which,  we  conclude,  the 
jury  were  warranted  in  believing  it  possess- 
ed, tonchlog  the  means  at  hand  for  cnttiog 
off  the  water  to  prevent  freezing,  bad  been 
in  possession  of  Gowman,  counsel  for  the 
trust  company  might  well  at^e  that  it  was 
Gowman's  negligence  In  not  shutting  off  the 
water  flowing  to  the  sliA  which  was  the  prox- 
imate cause  of  the  damage.  But  It  was  the 
duty  of  the  trust  company,  as  owner  of  the 
building,  to  inform  Gowman  of  the  means 
provided  by  it  to  shut  off  the  water  flowing 
to  the  sink,  either  by  specific  directions,  as 
it  did  relative  to  the  cut-off  in  the  hall  floor, 
and  other  cut-offs  upon  Gowman's  leased 
premises,  or  by  having  the  plumbing  so  con- 
structed In  its  building  as  to  render  It  ap- 
parent to  Gowman  upon  reasonable  inspec- 
tion that  the  cut-off  in  the  toilet  room  would 
stop  the  flow  of  water  to  the  sink.  In  view 
of  the  apparent  condition  of  the  plumbing. 
Indicating,  as  testified  to  by  the  plumbers, 
that  the  cut-off  in  the  hall  would  stop  the 
flow  of  water  to  the  sink,  as  well  as  the  fiow 
to  the  dental  rooms,  and  the  other  drcnm- 
stances  the  evidence  tends  to  show,  we  think 
the  Jury  was  Justified  in  making  their  spe- 
cial finding,  which,  In  effect,  exonerated  Gow- 
man from  all  negligence  in  his  failure  to  cut 
off  the  flow  of  water  to  the  sink  by  the  use 
of  the  cut-off  In  the  toilet  room,  and  that  the 
negligence  of  the  trust  company  Induced  Gow- 
man to  so  act,  and  thus  became,  as  we  think 
the  Jury  coold  rightfully  conclude,  the  proxi- 
mate cause  of  the  damage.  Among  the  deci- 
sions called  to  our  notice  dealing  with  the 
negligence  of  tenants  on  upper  floors  causing 
damages  to  those  on  lower  floors,  the  follow- 
ing are  of  Interest:  Lederer  v.  Fox,  1.61  111. 
App.  300;  McCarthy  v.  York  County  Savings 
Bank,  74  Me.  315,  43  Am.  Bep.  S91 ;  Allen  v. 
Smith,  76  Me.  385 ;  Kenny  v.  Barns,  07  Mich. 
336,  84  N.  W.  587;  Lebensburger  v.  Scofleld, 
155  Fed.  85,  86  O.  O.  A.  105,  12  L.  R.  A.  (N. 
S.)  1025,  and  note. 

These  decisions,  however,  turn  upon  the 
question  of  the  negligence  of  the  upper  ten- 
ant, and  are  of  but  little  aid  here,  in  view  of 
the  Jury's  finding,  exonerating  Gowman,  the 
upper  tenant,  from  negligence,  which  finding, 
we  conclude,  was  Justified  by  the  evidence. 
The  following  decisions  are  of  interest,  touch- 
ing the  question  of  a  landlord's  negligence 
In  allowing  water  to  escape  In  upper  stories 
under  his  control,  thereby  causing  damage 
to  his  tenant's  goods  occupying  a  lower  story: 
Priest  V.  Nichols,  116  Mass.  401;  Frelden- 
burg  &  Co.  V.  Jones,  63  Ga.  612;  and  our  own 
recent  decision  in  La  Vette  v,  Hardma&'a  Es- 
tate, 137  Fac.  454. 

These  decisions,  however,  cannot  be  said 
to  be  directly  in  point  upon  the  exact  ques- 
tion here  involved,  nor  has  any  decision  come 
to  our  notice  which  can  be  said  to  be  exactly 
In  point.  We  think,  however,  the  logic  of  the 
dedstoDB  above  noticed,  relating  to  negli- 
gence of  tenanta  and  landlorda  coDtrolllng 


apper  floors  resulting  In  damage  to  tenants 
occupying  lower  floors,  support  the  conclusiou 
that  the  tActs  of  this  case  warranted  the  Jury 
in  finding  that  the  negligence  of  the  trust 
company  was  the  proximate  cause  of  the  in- 
Jury  here  complained  of,  In  that  such  negli- 
gence resulted  In  Gowman's  failure  to  shut 
off  the  water  flowing  In  the  pipe  to  the  sink. 
Our  attention  has  been  called  to  Bnckley  v. 
Cunningham,  103  Ala.  449,  15  South.  826,  49 
Am.  St  Bep.  42.  That  decision,  however. 
In  so  far  as  It  may  be  regarded  as  applicable 
to  this  situation,  is  seemingly  not  In  harmony 
with  our  views  expressed  In  he  Yette  t. 
Hardman's  Estate,  supra. 

[2]  Was  the  evidence  such  as  to  enable  the 
court  to  determine,  as  a  matter  of  law,  that 
the  clothing  company's  contributory  negli- 
gence was  the  proximate  cause  of  the  damage 
suffered?  We  think  not  It  is  true  there 
was,  in  the  basement  occupied  by  the  clothing 
company,  a  cut-off  which  would.  If  used,  have 
stopped  the  flow  of  water  to  the  entire  upper 
floor.  The  failure  of  the  clothing  company  to 
stop  this  flow  of  water  to  the  upper  floor  and 
thereby  prevent  freezing,  by  the  use  of  this 
cut-off,  is  claimed  to  be  the  principal  act  of 
contributory  negligence  on  Its  part  We  have 
seen  that  the  tenancies  were  entirely  sepa- 
rate. It  seems  quite  clear  to  us  that  the 
clothing  company  would  have  no  more  right 
to  turn  this  cut-off  and  stop  the  flow  of  water 
to  the  upper  floor  than  It  would  to  go  off  its 
own  leased  premises  and  stop  the  flow  of 
water  to  that  floor.  That  pipe  and  the  water 
flowing  throngh  It  while  upon  the  clothing 
company's  leased  premises,  was  not  for  Its 
use,  and  was  no  more  a  part  of  its  leased 
premises  than  as  If  it  had  been,  in  fact,  phys- 
ically off  such  premises.  The  argument 
amounts,  in  substance,  to  this:  That  the 
clothing  company  did  not  anticipate  the  neg- 
ligence of  those  who  were  In  control  of,  or 
responsible  for,  the  taking  of  proper  precau- 
tion to  prevent  the  freezing  and  bursting  of 
water  pipes  on  the  ui^er  floor,  which  floor, 
we  have  noticed,  was  no  part  of  the  premises 
leased  by  the  clothing  company.  While  It 
may  be  contributory  negligence,  under  some 
circumstances,  not  to  anticipate  fault  In  oth- 
ers, yet  it  cannot  be  said,  as  a  matter  of 
law,  that  it  was  so  on  the  part  of  the  clothing 
company  under  the  circumstances  here 
shown.  Thompson  on  Negligence,  |}  100, 101. 
The  clothing  company  had  occupied  the 
ground  floor  and  basement  of  this  building 
for  a  number  of  years.  It  had  manifestly 
never  had  occasion  to  anticipate  ttiat  proper 
precaution  would  not  be  taken  by  those  in 
control  of  the  upper  floor  to  prevent  freez- 
ing and  bursting  of  the  water  pipes  on  that 
floor;  though  it  is  apparently  conceded  that 
In  the  climate  of  Spokane  in  a  building  such 
as  this,  without  any  other  heat  than  such  as 
the  tenants  themselves  furnished,  It  was  nec- 
essary, during  the  winter  months,  to  take 
such  precautions.  We  have  had  occasion  to 
deal  with  the  qnestlon  ot  damages  occurrlim: 
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upon  leased  premises  as  between  tbe  landlord 
and  the  tenant  of  the  particular  premises 
upon  which  the  claimed  negU^nce  occnrred 
In  Howard  t.  Washington  Water  Power  Co., 
75  Wash.  255, 134  Pac.  927,  and  Mesher  v.  Os- 
borne, 75  Wash.  439,  134  Pac.  1092.  This, 
however,  Is  not  a  caae  ot  the  clothing  company 
exercising  the  proper  control  and  care  over 
its  own  leased  premises,  bnt,  so  far  as  Its 
contributory  negligence  Is  concerned,  it  be- 
comes a  question  of  It  anticipating  the  negli- 
gence of  others  upon  premises  which  it  did 
not  occupy. 

[3]  Some  contention  Is  made  rested  upon 
the  duty  of  these  tenants,  to  wit,  the  clothing 
company  and  Gowman,  to  make  "Interior  re- 
pairs" upon  their  respective  leased  premises 
as  provided  in  their  leases.  We  are  unable, 
however,  to  see  that  this  provision  touches 
any  duty  of  the  clothing  company  as  to  need- 
ed repairs  upon  Oowman's  premises,  defective 
condition  of  plumbing  therein,  or  negligence 
on  the  part  of  Gowman  or  the  trust  company 
In  falling  to  properly  control  the  water  on 
that  floor,  in  view  of  the  fact  that  the  re- 
spective tenancies  were  entirely  separate  and 
Independent  of  each  other. 

We  think  what  we  have  said  disposes,  In 
substance,  of  the  nnmerons  assignments  of 
error  made  by  counsel  for  tiie  trust  company, 
and  that  farther  discussion  is  not  called  for. 

The  judgment  is  affirmed. 

FULLEBTON,  HOBRIS.  and  MOUNT,  JJ., 
concur. 


CONGDON  et  nx.  t.  AUMILLER  et  al. 
(No.  11,806.) 

(Supreme  Court  of  Wasbington.  May  16, 1914.) 

1.  Afpeai.  and  Ebbob  (S  5G2*)— Beoobd— 

Teanscbipt— Affidavits. 

Affidavits  in  support  of  motions  In  the  trial 
court  were  not  made  a  part  of  the  record  on  ap- 
peal by  being  Included  in  the  clerk's  transcript 
of  the  files  in  bis  office,  as  they  were  in  the 
nature  of  evidence,  which  could  only  be  brought 
up  by  a  statement  of  facts,  and  hence  were  not 
entitled  to  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2496-2409;   Dec.  Dig.  S 

2.  DlSUISSAL  AND  NoNSUTT  (f  60*)— INVOLUN- 

TABT— Want  of  Pbosecution. 

The  court  did  not  abuse  Its  discretion  in 
dismissing  for  want  of  prosecution  an  action 
commenced  in  1006,  whicn  by  stipulations  was 
continued  until  June,  1900,  when  a  demurrer 
was  Sled  by  defendants,  and  nothing  more  was 
done  until  1911,  when  defendauts  moved  for  a 
dismissal,  plaintiffB  being  without  any  attor- 
ney after  October,  1907,  save  a  dissolved  firm, 
no  member  of  which  appeared  to  have  author- 
ity to  repreBSnt  them,  and,  when  an  attorney 
was  secured  in  Aprili  1913,  he  attempted  to 
call  np  the  demurrer  InateiA  of  taking  steps 
to  purge  the  record  of  Qie  motion  to  diamiu. 

lEd.  Note.— For  other  cases,  see  DismiBsal  and 
Nonsuit,  Cent.  Dig.  ||  140-192;  Dec  Dig,  { 
60.*] 


3.  DisuissAi.  AND  MoNsmr  (§  00*)— Intoldk- 
TABT— Motion  vom  Dismibsat.. 

The  court  did  not  err  in  first  dispodng  of 
a  pending  motion  to  dismiss  the  action  for 
want  of  prosecution  without  regard  to  plaintifEi' 
notice  calling  up  a  deifanrrer  filed  by  defendants 
about  fonr  yean  pnvionBly,  dnring  which  time 
nothing  had  been  doiMu 

[Ed.  Note.— For  other  cases,  see  Diamiasd  and 
Nonsuit,  Cent  Dig.  H  140-1^;  Dec  Dig.  { 
60.*] 

4.  Dismissal  and  Nonsuit  (8  60*)— Involuh- 
TABT— Want  of  PBoaECtmoN. 

A  plaintiff  who  halee  a  defendant  Into  eomt 
assumes,  and  as  lon^  as  he  has  tbe  afiirmative  of 

the  main  Issue,  retains  the  duty  of  diligent  pros- 
ecution, and  plaintiffs  could  not  prevent  a  dis- 
missal because  defendants  failed  to  call  up  their 
demurrer  to  tbe  complamt 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  ff  140-163;  Dec  Dig.  i 
60.*] 

DepartDient  1.  Appeal  from  Superior 
Court,  Yakima  Gonoty;  £.  M.  Card.  Judge. 

Action  by  Chester  A.  Congdon  and  another 
against  Anna  G.  Anmiller  and  another.  From 
a  Judgment  dismissing  the  action  for  want  of 
prosecution,  plaintiffs  appeaL  Affirmed. 

Wende  &  Taylor  and  Ek  B.  Yellkanje,  all  <rf 
North  Yakima,  for  appellants.  Lee  C.  Delle, 
of  North  YaUma,  for  respondoitB. 

ELLIS,  J.  This  Is  an  appeal  from  a  judg- 
ment dismissing  an  action  for  want  of  pros- 
ecution. The  complaint  was  filed  and  tbe 
summons  was  served  upon  the  defendants  on 
October  16,  1906.  The  complaint  and  sum- 
mons were  signed  by  E.  B.  Preble  as  attor- 
ney for  plaintiffs.  The  defendants  demurred 
to  the  complaint  on  all  of  the  statutory 
grounds  on  October  81, 1900.  On  January  11, 
1907,  an  order  was  entered  granting  leave  to 
the  defendants  to  withdraw  their  demurrer 
and  answer  the  complaint  within  15  'days. 
On  June  6,  1907,  a  stipulation  between  coun- 
sel for  the  respective  parties  was  filed  giving 
the  d^ndants  until  August  16,  1907,  in 
which  to  file  an  answer  or  such  other  plead- 
ings as  they  desired,  or  to  move  the  court  for 
sudi  other  orders  or  relief  as  they  might 
deem  necessary.  On  October  1,  1907,  B.  B. 
Preble  was  appointed  superior  Judge.  On 
May  6.  1900,  another  stipulation  of  exacUy 
the  same  purport  was  signed  by  counsel  for 
the  respective  parties,  extending  the  defend- 
ants' time  for  further  action  until  June  15, 
1900.  Judge  Preble  signed  this  stipulation  as 
attorney  for  plaintUfs.  On  June  IS,  1909,  tbe 
defendants  again  demurred  to  the  complaint, 
on  the  ground  that  It  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
record  shows  that  this  demurrer  was  served 
upon  B.  B.  Preble,  as  plaintiffs'  then  atto^ 
ney.  On  February  2.  1011,  the  defeudaota 
moved  to  dismiss  tbe  action  for  want  of  pros- 
ecution. This  motion  recites  that  the  plain- 
tiffs had  abandoned  the  action  and,  for  more 
than  18  months  prior  to  the  filing  of  the  mo- 
tion, had  DO  attorney  In  charge  of  the  caoae, 
nor  any  attorney  of  record  or  known  to  the 
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defendRDts.  Tbe  moOen  also  redtes  Quit  it 
Is  based  upon  the  record,  and  flies  an  affida- 
vit of  one  of  the  attorneys  for  the  defend- 
ants. Pcoof  of  service  of  this  motion  was 
filed  on  Febmar;  8,  1911,  reciting  service  by 
delivery  of  a  copy  thereof,  and  of  the  affida- 
vit thereto  attached,  to  Allen  8.' Davis  and  J. 
O.  Cull,  attorneys  of  North  Yafclma.  who  were 
partners  of  Judge  Preble  at  the  time  he  sign- 
ed the  ccmiplalnt,  and  also  reciting  service  of 
the  motion  by  mailing  copies  thereof,  and  of 
the  aflBdavlt  thereto  attached,  to  each  of  the 
plaintUfs  at  Duluth,  Minn.,  and  that  Dulath, 
Minn ,  was  the  place  of  residence  and  post 
office  address  of  each  of  the  plain tlffs. 

On  February  14,  1911,  Snlvely  &  Bounds, 
attomeyB  of  North  Yakima,  served  and  filed 
in  the  action  a  notice  that  they  appeared  and 
represented  the  plaintiffs  therein.  On  April 
12,  1911,  an  affidavit  of  Judge  Preble  was 
filed,  setttng  f3rtta  oartaiik  verbal  agreauaits 
for  Indefinite  continuance  pending  proposi- 
tlona  for  settlement  and  an  understanding 
that  the  litigation  might  be  resumed  at  the 
coavenloMe  of  both  partiea 

On  April  18,  1913,  the  plaintiffs  caused  to 
be  served  vpon  tbe  attorney  for  the  defend- 
ants and  filed  In  the  cause  a  sworn  substitu- 
tion of  attorneys,  reciting,  in  substance,  that 
the  firm  of  attorneys  of  which  Judge  Preble 
had  been  tibe  senior  member  had  been  the 
plaintiffs'  attorneys  of  record  since  the  com- 
mencement of  the  action,  and  that,  "so  far 
as  plaintiff  is  advised,  they  still  are  such  at- 
torneys of  record*  although  said  firm  no  lon- 
ger exists";  that  tbe  plaintiff  has  no  recol- 
lection of  ever  havtag  authorized  tbe  subatl- 
tntlon  of  H.  J.  Snlvely  as  attorney,  and  re- 
Tokes  the  appointment  of  every  attorney  for 
the  plalntUTs  theretofore  appointed,  and  ap- 
points E.  B.  Velikanje  as  sole  attorney  for 
plainUfla,  with  authorl^  to  employ  such  as- 
sociate counsel  as  be  may  deem  best  On 
the  same  day,  Mr.  Velikanje,  as  attorney  fbr 
plaintiffs,  served  and  filed  a  notice  of  argn> 
ment  of  the  last  demurrer  of  tbe  defendants, 
Tbidi  had  been  filed  on  June  16,  1909.  On 
the  same  day,  April  18,  1913,  tbe  defendants 
renewed  their  motion  to  dismiss  for  want  of 
piosecation,  which  had  been  served  and  filed 
on  February  3,  1911.  The  motion  for  dis- 
missal was  heard  by  Judge  Brnest  M.  Card, 
a  vlsiUng  judge,  who  on  June  9,  1913,  enter- 
ed an  order  diamissing  the  action  for  want  of 
proeecatlon.  This  order  redtes  the  appear- 
ance of  counsel  for  both  sides  at  the  heat^ 
ins,  and  that  the  order  was  made  "after  ful- 
ly examining  all  of  the  records  and  files  in 
this  cause,  and  the  affidavits  presented  and 
filed,  and  after  listening  to  the  arguments  of 
the  respective  counsel  and  all  and  singular 
tbe  t&ctm  and  argaments  being  presented  to, 
heard  and  considered  by,  the  court,  and  the 
court  being  fully  advised  in  the  premisea" 
The  appeal  is  prosecuted  from  that  order. 

[1]  The  respondents  interpose  a  motion  in 
this  oonrt  to  strike  from  the  tranaeilpt  the 
affidavit  of  Judge  PrdSle  referred  to  in  our 
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statement  of  the  case.  This  affidavit  was 
neither  attached  to  nor  referred  to  In  any 
motion.  The  appellants  failed  to  propose  or 
have  certified  any  statement  of  facts.  The 
case  Is  here  upon  a  transcript  of  the  flies  In 
the  clerk's  office  certified  by  the  clerk.  In 
this  transcript  are  copies  of  the  affidavit 
above  referred  to  and  an  affidavit  of  the  re- 
spondents* attorney,  apparently  filed  in  sup- 
port of  his  original  motion  to  dismiss  on  Feb- 
ruary 3,  1911.  These  affidavits  are  not  prop- 
erly a  part  of  the  record.  They  are  In  the 
nature  of  evidence  which  can  only  be  brought 
to  this  court  by  a  statement  of  facts  prop- 
erly proposed,  settled,  and  certified.  We  said 
In  Hayworth  v.  McDonald,  67  Wash.  496, 
499,  121  Pac.  984,  986:  "We  have,  In  a  long 
Itae  of  cases,  held  that  affidavits  filed  as 
proof  of  particular  facts  cannot  be  made  a 
part  of  the  record  In  this  court  by  the  mere 
certification  of  the  clerk."  See,  also,  to  the 
same  effect.  State  v.  Lee  Wing  Wah,  63 
Wash.  294, 101  Paa  873 ;  Haines  &  Spencer  v. 
KeUey,  57  Wash.  219,  106  Pac  7^;  Swan- 
son  V.  Pacific  Shipping  Co.,  60  Wash.  87,  110 
Pac.  795;  Spoar  v.  Spokane  Tumvereto,  64 
Wash.  208.  116  Pac.  627;  Sakai  v.  Keeley, 
66  Wash.  172,  119  Pac.  190;  Hale  v.  aty 
Cab,  Carriage  &  Transfer  Co.,  66  Wash.  469, 

119  Pac.  837 ;  State  v.  Moran,  66  Wash.  688, 

120  Pac.  86;  Oazzam  v.  Zimmer,  68  Wash. 
41, 122  Pac.  366 ;  State  v.  Mce,  72  Wash.  104, 
129  Pac.  911 ;  International  Development  Co. 
V.  Sanger,  76  Wash.  546, 135  Paa  28 ;  Powers 
V.  Washington  Portland  Cement  Co.,  139  Pac. 
616;  Agens  v.  PoweU,  189  Pac  873;  Msttson 
V.  Eureka  l/umber  Co.,  140  Pac  377.  The 
statute  govemlng  appeals,  orderly  procedure, 
nniformlty  and  certainty  of  practice,  fairness 
to  the  trial  court,  and  advised.  Intelligent  ac- 
tion by  this  court  all  call  for  the  observancs 
of  this  rule.  Tbe  affidavits  cannot  be  consid- 
ered a  part  of  the  record  in  this  appeaL 

f  2,  8]  The  record  proper,  which  alone  we 
are  at  liberty  to  consider,  carries  convic- 
tion that  the  court  did  not  abuse  its  discre- 
tion in  dismissing  the  action.  It  had  been 
pending  sbace  October  IS,  1906.  The  only 
affirmative  tSaeasure  thereafter  taken  looking 
even  to  the  formation  of  an  issue  was  takea 
by  the  respondents.  Continuances  by  stipula- 
tion, presumably  to  meet  the  convenience  of 
both  parties,  were  had,  the  last  extending  in 
action  to  June  10,  1909.  The  respondents 
then  filed  a  demurrer  presenting  an  Issue  of 
law.  So  the  case  remained  until  February, 
1911,  when  the  resptmdents  moved  for  a  dis- 
missal. The  case  again  stood  pending  upon 
this  motion  niUll  April  18.  1913.  During  all 
of  tbe  time  since  October,  1907,  the  appel- 
lants, as  fairly  appears  from  their  substitu- 
tion of  attorneys,  were,  "so  far  as  they  were 
advised,"  without  any  attorney,  save  a  dis- 
solved firm,  no  member  of  which,  as  an  indt 
vldual,  BO  far  as  the  record  shows,  had  any 
authority  to  represent  them.  When,  in  April, 
1813,  the  appellants  finally  secured  an  at- 
torney, they  took  st^w,  not  to  purge  the 
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record  of  tbe  pending  motton  to  dlamtss,  bat 
to  call  up  tbe  demurrer.  The  trial  court 
committed  do  error  In  disposing  of  the  latter 
motion  firat  without  regard  to  tbe  appellanta* 
belated  notice  seeking  to  call  up  the  de- 
murrer, which  Ignored  the  pendency  of  a 
motion  going  to  their  very  right  to  prosecute 
the  action.  The  ease  is  thus  clearly  distin- 
guishable from  the  tftuatlon  In  Blgnold  v. 
Garr,  24  Waab.  413,  64  Fac.  519,  upon  which 
the  appellants  mainly  rely.  It  Is  also  dis- 
tinguishable In  another  .  particular.  That 
case  had  berai  pending  less  than  two  years 
when  the  motion  to  dlamlas  was  made,  only  a 
few  months  after  the  demurrer  was  filed. 
The  court,  In  effect  held  that  tbe  refusal  to 
dismiss,  under  the  circumstances,  was  not  an 
abuse  of  discretion — a  very  different  thing 
from  a  holding  that  a  dismissal,  even  under 
the  drcomstances  there  shown,  would  have 
been  a  itosltlTe  abuse  of  discretion.  The  same 
Is  true  of  the  dedalon  In  Loring  t.  Maltble, 
61  Wash.  336.  116  Pac.  1086. 

[4]  Moreover,  what  Is  Intimated,  rather 
than  said,  in  the  Blgnold  Case  as  to  the  duty 
of  a  defendant  to  notice  his  demurrer  for 
hearing  was  unnecessary  to  the  decision  and 
is,  in  any  event,  contrary  to  the  later  ded- 
aions  of  this  court  In  Laugford  v.  Murphey, 
30  Wash.  499,  70  Pac.  1112,  on  record  closely 
parallel  to  that  here  presented,  it  was  said: 
"Tbe  discretion  of  the  court  in  dismissing 
^s  action,  under  the  drcumatances  shown 
by  the  record,  cannot  be  questioned,  nor  do 
we  think  that  tbe  fact  that  the  statute  per- 
mits the  defendant  to  bring  a  case  on  to 
hearing  deprives  the  court  of  Its  unquestion- 
ed common-law,  if  not  Inherent,  power  to 
^ear  Its  dockets  of  abandoned  or  stale  ac- 
tions." See,  also,  First  National  Bank  v. 
Hunt,  40  Wash.  190,  82  Pac  286. 

It  seems  consonant  with  reason  that  a 
plaintlir  who  hales  a  defendant  Into  court. as- 
sumes and,  so  long  as  he  has  the  afflrma- 
tive  of  tbe  main  issue,  retains  the  duty  of 
diligent  prosecution.  Neff  v.  Neff,  82  Wash. 
82,  72  Pac.  1011 ;  Arthur  v.  Washington  Wa- 
ter Power  Co.,  42  Waih.  481,  86  Pac.  26; 
Rebmke  v.  Fogarty,  87  Wash.  412,  197  Pac 
1S4. 

As  said  by  the  Supreme  Court  of  Callfor- 
liia  in  a  case  also  closely  analogous  to  tUs: 
'^ut  It  Is  said  that  It  was  not  the  duty  of 
the  appellants  to  have  urged  the  hearing  of 
the  demurrar;  that  this  should  have  been 
done  by  the  respondents,  who  filed  It;  and 
hence  that  tbe  court  was  wrong  In  assuming 
tiiat  the  laches  of  tbe  appellants  jnstlfled  a 
dismissal  of  the  action.  Tha  ^ipdlanta 
brought  the  action ;  It  would  seem  that  upon 
them  TMted  the  burden  ot  pvosecnttng  it  to 
a  finality,  and  that  as  a  atep  in  that  di- 
rection, from  llie  facts  tbm  appearing  to  the 
court,  th^  should  have  talc«n  meaaores  to 
bavtt  the  demurrers  determined,  so  that  tbe 
action  could  progress."  EuMl  v.  Hawkett,  89 


Cai.  638,  941,  64%  27  Pac.  S7,  68;  Bfanrams 
V.  Keller.  00  Cai.  38;  Haaa^  BouOt  San 
Francisco  H.  &  B.  Aw'n,  102  C9al.  Oil,  86 
Fac  946;  San  Jose  Ia  A  W.  Go.  t.  AUen,  129 
Cai.  247,  61  Pac  1083;  Mowry  t.  Wetsea- 
bom.  137  GaL  UO,  69  Pac.  071;  Gray  v. 
Tlmea-Mlrror  Go.,  11  GaL  App.  166,  104  Pac 
481;  lambort  v.  Brown,  22  N.  D.  107,  132 
N.  W.  781. 

There  was  no  abuse  of  the  trial  court's 
discretion. 

The  Judgment  la  affirmed. 

CBOW,  C.  J.,  and  AIAIN,  CHADWICK, 
and  OOSE,  JJ.,  ooucnr. 


STATE  V.  ASOTIN  COUNTT.  (No.  11,430.) 
(Supreme  Court  of  Washington.   May  18, 1914.) 

1.  States  (|  192*)— Capacity  to  Sue— Suit 
in  Naub  or  Attobvet  OKiraaAX,. 

Lews  1900,  c  186,  created  tbe  office  ot 
state  commisaioner  of  horticulture,  and  provid- 
ed for  the  appointment  of  district  inspecton,  bj 
section  14  divided  &e  state  Into  dtstricts.  b; 
section  63  provided  that  the  district  Inspec- 
tors should  fBrnisb  to  ooanlr  aadftora  a  state- 
ment of  the  expenses  of  their  of&ca  for  work 
done  In  such  counties,  and  by  section  64  re- 
quired county  commissioners  to  levy  a  tax  for 
the  expenses  of  hortlcnltural  ln^>ecti<Hi  to  b« 
tamed  over  to  the  state  treasurer  for  the  bme- 
fit  of  the  district  fund.  Laws  1911,  c  48,  reUt- 
ing  to  salaries  and  expenses  of  Inspectors,  bj 
section  3  provided  that  coanty  treasurers  riiouU 
remit  to  tbe  state  treasorer  the  amounts  b>- 
sessed  for  horticnltoral  inspection,  and  b;  sec- 
tion 4  that  tbe  Attorney  (ieneral  shoold  brlns 
action  against  any  county  falling  to  uy  the 
amount  assessed  therefor.  Const,  art.  8,  ft  I* 
21,  makes  the  Attorney  General  an  eiecudre 
officer  of  the  state  to  perform  duties  prescribed 
by  law.  BM,  that  tbe  Attorney  General  might 
bring  an  appropriate  action  In  the  name  of  the 
state  to  eoUect  tbe  money  due  from  a  ooonty  for 
borticultaral  pnrpoaes. 

lEA.  Note.— For  other  cases,  see  Statas^  GenL 
Dig.  I  186;  The.  Dig,  %  m^j 

2.  8TATDTB8  (f  119^*)— SUBnOn  AND  TmiB-- 
CONflirrUTIOHAL  Pbovisions. 

Laws  1911,  c  43,  entitled  "An  act  relatiii« 
to  salaries  and  expenses  of  horticultural  inspec- 
tors making  an  appropriation  therefoi^"  etc.,  bj 
section  4  directing  the  Attorn^  (ieneral  to 
bring  an  action  afcainst  a  county  to  collect  the 
amount  assessed  for  horticultural  purposes,  did 
not  violate  Const  art  2,  |  19,  providing  that 
DO  bill  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  In  the  title,  since  tbe 
method  of  recovering  expenses  was  iocidentsl  to 
the  general  porpose  expressed. 

[Ed.  Note.— For  other  cases,  see  SUtatcs, 
Cent  Dig.  H  187-191;  DecDIg.  1  125.*1 

3.  Statotes  (i  100*)— Subjects  and  Tmxs- 

OONSTITUTIORAL  PbOVISIONS. 

Under  CTonst.  art.  2,  1 19,  providiog  that  so 
bill  shall  embrace  more  than  one  aubj^t,  which 
shall  be  expressed  in  its  title,  it  is  not  neces- 
sary that  the  titie  of  an  act  ahoold  be  a  cont- 

ftlete  index  to  Its  provisions ;  but  it  is  sufficient 
E  it  indicates  to  an  inqniring  mind  the  icope 
and  purpose  of  tiie  law. 

tEd.  Note.— For  other  eases,  see  Statutes. 
Cent  Dig.  fl  186-139;  Dec.  Dig.  «  109.«I 
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4.  Agbicttltubi  (I  8*)— iHSPKcnoH— Con- 
STBUCTZOK  or  Btatotv— "AsmssiD  OS  IMV- 

TBD.*' 

LavB  190O,  c  136,  creating  horticnltural 
districts,  b7  section  63  repaired  district  inapec- 
tora  to  farnlrii  to  county  auditors  a  statement 
of  tlieir  ezp«ises,  and  by  section  64  made  it  the 
duty  of  the  coanty  commissioners  to  levy  a  tax 
to  meet  audi  expenses,  and  Laws  1811.  c.  43,  rft- 
lating  to  expenses  of  horticoltoral  inspectors,  by 
Bection  4  required  the  Attorney  General  to 
bring  action  against  any  county  failing  to  pay 
tlM  amonitt  assessed  against  it  therefor.  Meld, 
In  an  action  against  a  county  which  had  failed 
to  levy  snch  tax,  tiiat,  reading  the  latter  act  aa 
a  connnnatlon  of  the  former  act,  the  term  "as- 
sesaed  or  levied"  meant  nothing  more  titan 
charged,  ao  that  the  county  was  liable,  even 
thoQKfa  the  term  "assessed  or  levied"  could  not 
be  given  effect. 

_[Ed.  Note.— For  other  cases,  see  Agriculture, 
Gent.  Dig.  H  2.  8;  Dec  Dig.  |  8.*] 

6.  STATtJTBS    (I    181^  —  RCASORABU  OOR- 

An  act  should  not  be  given  an  interpreta- 
tion which  would  make  it  absurd  when  suscep- 
tible of  a  reasonable  interpretation  which  would 
carry  out  the  manifest  intent  of  the  Legislature. 

(Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  tl  209,  26S;  Dm:.  Dig.  1  X8L*] 

O.  MAlTDAinrB  Q  118*)— AGTB  OV  GOUITTT  Oou- 

MisaioNsita— t^VT  or  Tax. 

Laws  1909,  c.  135,  creating  horticultural 
inspection  districts,  provided  by  sections  63,  64, 
that  district  inspectors  should  furnish  to  cotin- 
tr  auditors  a  statement  of  their  expenses,  and 
tnat  ooouty  commisaioners  should  levy  a  tax 
to  meet  such  amount ;  and  Laws  1911,  c  43,  U 
3,  4,  required  county  treasurers  to  remit  the 
amount  assessed  to  the  state  treasurer,  and 
instriK^  tlie  Attom^  Qeneral  to  bring  action 
againat  any  county  failing  to  pay  the  amount 
assessed  for  such  purposes.  Held  that,  upon  the 
county  commissioners*  failure  in  the  primary 
duty  of  levying  the  tax.  the  state's  remedy  was 
by  mandamoB  to  compel  the  levy  of  such  tax. 

[Ed.  Note.— rtw  other  omm,  see  HandaniuB, 
Gent.  Dig.  H  2&,  240,  244-248;  De&  Dig.  1 
113.*] 

7.  Pabtibs  (i  61*)— BBXHaiHO  in  New  Fab- 

TIXB. 

It  Is  permissible  to  bring  in  new  parties 
when  necessary,  and  to  entor  a  Judgment  that 

will  meet  the  merits  o|  the  case. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  H  77-82 ;  Dec.  Dig.  {  51.*] 

Department  1.  Appeal  from  Sapertor  Ooart, 
Asotin  County;  COieater  V.  BOUer,  Judge. 

Aetioa  1^  the  State  of  Washington  against 
Asotin  County.  Jndgmoit  for  defendant, 
and  plaintiff  a^eali.  Remanded  for  further 
proceedings. 

W.  V.  Tanner  and  A.  E.  Campbell,  both  of 
Olympia,  for  appellant  J.  C.  Applewhite, 
of  ClarJEston,  and  Stnrdevant  &  Baily,  of  Aso- 
tin, tor  the  States 

MAIM,  J.  The  state  of  Washington 
tnonght  tblfl  actlcm  for  the  purpose  of  re- 
covering from  Asotin  eonnty  a  sum  of  money 
alleged  to  be  doe  from  It  and  payable  into 
tlie  horticnltural  fond  of  the  state.  The 
amended  complaint,  omitting  the  formal 
parts,  allied  as  follows: 

"That  between  the  1st  day  of  July  and  the 


1st  day  of  Scsitember,  in  the  years  1909. 1810, 
and  1911,  the  horticultural  Insitector  for  hor- 
ticultural district  No.  12  certified  to  the  coun- 
ty auditor  of  Asotin  county,  as  provided  in 
diapter  135  of  the  Session  Laws  of  1909, 
statements  showing  tlie  expense  of  his  office 
wltb  respect  to  the  work  done  under  the  pro- 
visions of  said  act  in  said  county  during 
each  previous  year  or  part  thereof. 

"Thaty  according  to  the  statement  so  filed 
with  the  auditor  of  Asotin  county,  between 
the  Ist  day  of  July.  1909,  and  the  1st  day  of 
September.  1909,  there  was  expended  In  said 
county  during  tlie  months  of  May,  June,  July, 
and  August  of  sidd  year,  for  the  purpose  of 
carrying  out  tba  provisions  of  said  horticul- 
tural act,  t3ie  sum  of  four  hundred  fifty-two 
and  06/100  {I4S2.0Q  doUars. 

'TThat,  according  to,  the  statement  so  filed 
with  tlie  county  auditor  of  Asotin  county,  be- 
tween the  let  day  of  July,  1910,  and  the  Ist 
day  of  September,  1910,  there  was  expended 
In  said  county  during  the  months  of  Jan- 
uary, rebrnary,  March,  April,  May,  June, 
July,  and  August  of  said  year,  for  the  pur- 
pose of  carrying  out  the  provisions  of  said 
horticultural  act  In  said  county,  the  sum  of 
four  hundred  ninety  and  47/100  ($490.47) 
dollars. 

"That,  according  to  the  statement  so  filed 
with  the  county  auditor  of  Asotin  county, 
between  the  1st  day  of  July,  1911.  and  the 
Ist  day  of  September,  1911,  there  was  ex- 
pended In  said  county  during  the  months  of 
Jannary,  February,  March,  April,  May,  June, 
Jnly,  and  August  of  said  year,  for  the  pur- 
pose of  carrying  out  the  provlsiona  of  said 
horticnltural  act  in  said  county,  the  sum 
of  eight  hundred  twenty-four  and  29/100 
($824.29)  dollars. 

"That  the  total  amount  expended  Id  said 
county  of  Asotin  during  the  years  of  1009, 
1910,  and  1911,  In  carrying  out  the  provisions 
of  said  horticnltural  act  In  said  county,  and 
which  has  been  certified  to  the  county  audi- 
tor of  said  county,  as  heretofore  alleged,  and 
aa  provided  in  chapter  135  of  the  Session 
Laws  of  1909,  amounts  to  one  thousand  seven 
hundred  flxty-Blz  and  8^X00  ($1,766.82)  dol- 
lars. 

"That  said  amount  so  expended  Is  now  due 
and  payable  by  said  county  of  Asotin  to  the 
state  of  Washington,  to  be  placed  in  tbe  hor- 
ticultural fond  of  the  state,  as  provided  In 
chapter  43  of  the  Session  Laws  of  1911. 

"That  said  amount  or  no  part  thereof  has 
been  paid  to  the  state  of  Wasbiogtou,  or  has 
been  paid  Into  the  horticultural  fund  of  the 
state  of  Washington,  or  Into  the  district 
horticultural  fund  of  district  No.  12." 

To  this  amended  complaint,  a  demurrer 
was  interposed  and  sustained.  The  plaintiff 
elected  to  stand  upon  Its  amended  complaint, 
and  refused  to  plead  further.  Judgment  was 
entered  dismissing  tbe  action,  from  which 
the  present  appeal  Is  prosecuted. 

The  ultimate  question  to  be  determined  Is 
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whether  the  state  can  malntaiit  such  an  action 
as  tills  against  the  countr.  The  respondent, 
In  support  ot  the  correctness  of  the  Judg- 
ment of  the  superior  court,  in  its  brief,  makes 
the  following  contentions:  First,  that  the 
state  Is  not  authorized  to  maintain  the  ac- 
tion; second,  that  chapter  43  of  the  Laws 
of  1911  violates  the  proTlslon  of  the  Consti- 
tution which  requifes  that  no  bill  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  its  title;  third,  that  the 
terms  "assessed  or  levied,"  as  used  In  chapter 
43  of  the  Laws  of  1911,  cannot  be  given  ef- 
fect; and,  fourth,  that  the  state's  appropri- 
ate remedy  was  by  mandamus  to  compel  the 
officers  of  the  county  to  levy  the  tax  neces- 
sary to  meet  the  horticultural  Inflection  ex- 
penses In  the  county. 

[1]  I.  First,  then,  is  the  state  clothed  with 
power  to  Institute  and  maintain  the  present 
action?  At  the  legislative  session  for  the 
year  1909,  an  act  was  passed  entitled  "An 
act  relating  to  horticulture  and  prescribing 
penalties  for  the  violation  thereof  and  declar- 
ing an  emergency."  Laws  of  1909,  c  135,  p. 
495.  This  act  created  the  office  of  state 
commissioner  of  horticulture,  provided  for 
the  appointment  of  a  deputy  and  district  In- 
spectors, and  defined  their  respective  duties. 
By  section  14  the  state  is  divided  Into  15 
horticultural  districts.  District  12  is  com- 
prised of  Whitman  and  Asotin  counties.  Sec- 
tion 63  provides  that  the  district  horticul- 
tural Inspectors  shall  furnish  to  the  county 
auditor  of  each  county  Included  In  their 
respective  districts  a  statement  showing  tlie 
expenses  of  their  office  with  respect  to  the 
work  done  under  the  provisions  of  the  act  in 
each  county.  By  section  64  it  is  made  the 
duty  of  the  board  of  county  commisslonera, 
at  the  time  of  making  the  regular  annual 
tax  levy  in  each  year,  to  include  and  levy  a 
tax  upon  the  taxable  property  of  the  county 
In  such  amount  as  may  be  necessary  on  ac- 
count of  the  horticultural  Inspection,  this 
tax  to  be  levied  and  collected  In  the  same 
manner  as  other  taxes,  and  upon  Its  collec- 
tion the  same  to  be  turned  over  to  the  state 
treasurer  for  the  boieflt  of  the  "district  hot' 
ticultural  fund." 

In  the  year  1911  the  Legislature  passed  an 
act  entitled  "An  act  relating  to  salaries  and 
expenses  of  horticultural  inspectors,  making 
an  appropriation  therefor,  and  declaring  an 
emergency."  Laws  of  1911,  a  4%  p.  141. 
Section  S  01  this  act  provides  that  the  coun- 
ty treasurers  of  the  several  counties  shall 
remit  to  the  state  treasurer  the  amount  as- 
sessed against  the  counties  tot  pu^Kwea  ot 
horticultural  inspection,  and  shall  pay  to  the 
state  treasurer  such  amounts  as  wore  tben 
due  and  owing,  or  should  thereafter  become 
due  and  payable  to  the  state  treasurer.  Sec- 
tion 4  provides:  "The  Attorney  General  of 
the  state  of  Washington  is  herd>y  instructed 
to  bring  an  action  against  any  county  or 
counties  which  have  failed  to  pay  the  amount 
assessed  or  levied  ag^st  said  counties  by 


horticultural  inspectors  for  said  horttcnl- 
tural  purposes." 

Asotin  county  failed  to  make  the  levy  as 
required  by  the  act  of  1909.  Consequently  no 
remission  to  the  state  treasurer  from  tbat 
county  was  made  as  required  by  the  act  of 
1911.  The  purpose  of  the  preset  action  was 
to  recover  a  Judgment  against  the  county  for 
the  amount  of  the  expenses  which  had  been 
Incurred  by  the  district  Irapectors  in  tiiat 
county,  and  which  had  not  been  paid  Into  the 
state  treasury. 

It  Is  argued  that  the  state  cannot  maintain 
this  action  because  the  Legislature  has  not 
authorized  It  Section  4  of  the  act  of  1811, 
above  quoted,  Instructs  the  Attorney  Gener- 
al to  bring  the  action.  But  it  Is  claimed 
that,  since  the  statute  does  not  specify  that 
it  shall  be  brought  In  the  name  of  the  state. 
It  cannot  be  so  brought.  This  coi^otlon 
cannot  be  swtained.  By  section  1  of  article  3 
of  the  Constitution  the  Attorney  General  la 
made  one  of  the  executive  officers  of  the 
state.  By  section  21  of  this  article  It  Is  pro- 
vided that  he  shall  be  the  legal  adviser  ot 
state  officers,  and  shall  perform  sach  other 
duties  as  may  be  prescribed  txy  law.  The 
function  of  this  officer  Is  to  represent  the 
state  in  legal  matters  and  proraedlnga 
When  the  Legislature  directed  htm  to  bring 
an  action  against  any  county  or  conntlea 
for  the  purpose  of  collecting  moneys  which, 
by  section  3  of  the  act,  were  made  due  and 
payable  to  the  state  treasurer,  it  was  cer- 
taSxHy  contemplated  that  such  action  would 
be  iWltuted  in  the  name  of  the  state,  wbose 
representative  and  counselor  the  Attorney 
General  is. 

[I.  S]  II.  The  title  of  the  act,  the  suffideo- 
cy  of  which  is  questioned,  is,  "An  act  relating 
to  salaries  and  expenses  of  horticultural  in- 
spectors," ete  Section  19  of  article  2  of  the 
state  Constitution  provides:  "No  bill  shall 
embrace  more  than  one  subject,  and  that 
shall  be  expressed  In  tSie  title."  It  Is  claim- 
ed that  the  title  of  the  act  is  not  sufficiently 
broad  to  include  that  part  of  the  subject-mst 
ter  thereof  which  directs  the  Attorney  Goi- 
eral  to  bring  an  action  against  the  county. 
It  Is  not  necessary  that  the  title  of  an  act 
ander  this  constttotlonal  provision  should  be 
a  complete  index  to  Its  pioTiaioos.  Stats  v. 
Sharpless,  31  Wash.  191.  71  Pac.  7S7, 96  Am. 
St.  Bep.  893;  State  ex  reL  Zoiner  v.  Gra- 
ham, 84  Wash.  81.  74  Pac.  1068;  SeatUe  ft 
L.  W.  W.  Co.  T.  Seattle  Dock  Co..  SB  Wsflh. 
908,  77  Pac.  845.  It  Is  soffldent  tf  It  indi- 
cates to  an  inquiring  mind  the  scope  and  pur- 
pose of  the  law.  The  title  may  be  general, 
and  will  biclude  aU  matten  Inddental  and 
germane  thereto.  In  State  ex  xtL  Jones  v. 
Claosen,  188  Paa  653,  In  oonstmlng  this  pro- 
vision of  the  Constitution,  It  was  sa^  *'31w 
Constitution  does  not  require  that  a  titls 
shall  be  an  index  to  tbe  body  of  tho  act  It 
is  enough  If  it  indicates  to  the  <»q"'T4"g  mind 
the  scope  and  purpose  of  tha  law.  T9ie  tltla 
may  be  general,  and  all  matters  Inddoital  at 
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germane  thereto  may  be  written  Into  the  body 
of  tbe  law.  Tbis  bas  been  declared  bo  often 
lor  the  conrt  and  Is  so  familiar  tbat  a  list  of 
tbe  cases  would  occupy  apace  tbat  bad  better 
be  devoted  to  otber  uses."  The  act  by  its  ti- 
tle related  to  salaries  and  6q>enseB  of  borti- 
cultaral  Inspection.  Tbe  method  provided  by 
section  4  tor  recovering  these  salaries  and 
expenses  was  a  matter  which  was  incidental 
and  germane  to  the  general  porposes  of  the 
act  as  expressed  In  the  title. 

[4]  III.  Section  4  of  the  act  of  1911.  al- 
ready set  out,  required  the  Attorney  General 
to  bring  an  action  against  any  county  which 
had  failed  to  pay  the  amount  "assessed  or 
levied  against  said  counties  by  horticaltoral 
inspectors  for  said  horticultural  purposes." 
Inquiry  must  be  directed  to  the  determina- 
tion of  what  Is  meant  by  "assessed  or  levied" 
as  used  in  this  statute.  By  section  63  of  the 
act  of  1809  it  is  made  the  duty  of  district 
horticultural  inspectors  between  the  Ist  day 
of  July  and  the  Ist  day  of  September  each 
year  to  furnish  to  the  county  auditor  a  state- 
ment showing  the  expenses  of  their  office,  to- 
gether with  an  estimate  of  the  expense  of 
such  work  within  the  county  for  the  ensuing 
year.  By  section  64  it  was  provided:  "It 
shall  be  the  duty  of  the  board  of  county  com- 
missioners at  the  time  of  making  the  regular 
annual  tax  levy  in  each  year  to  Include  and 
levy  a  tax  upon  the  taxable  property  of  such 
county  in  such  an  amount  as  they  ^all  find 
will  produce  funds  sufficient  to  meet  the  es- 
timated expense  for  horticultural  purposes 
for  the  ensuing  year,  wtilcb  tax  shall  be 
known  as  a  'horticultural  tax*  and  wblch 
shall  be  levied  and  collected  the  same  as  oth- 
er general  taxes.  •  •  • "  It  Is  apparent, 
therefore,  that  by  the  act  of  1009  the  district 
Inspectors  were  only  to  furnish  a  statement 
showing  the  expenses  Incurred  and  the  esti- 
mated amount  for  the  ensuing  year,  and  tbat 
it  then  became  the  duty  of  the  county  com- 
missioners to  make  the  tax  levy.  While  the 
Legislature,  in  using  tbe  terms  "assessed  or 
levied"  in  the  act  of  1911,  was  somewhat  Im- 
provident In  the  use  of  its  language.  It  seems 
plain  that  it  was  not  there  intended  tbat  the 
district  horticultural  inspectors  should  levy 
the  tax.  This  act  was  In  effect  a  continuation 
of  the  act  of  1909,  and  must  be  read  in  the 
light  of  the  provisions  of  that  act  As  al- 
ready stated,  it  was  there  provided  that  the 
district  Inspectors  should  furnish  a  statement 
to  the  counties,  and  that  tbe  county  com- 
missioners should  levy  the  tax  as  in  other 
cases.  In  the  light  of  these  provisions  It  Is 
obvlons  that  "assessed  or  levied,"  as  used  in 
tbe  act  of  1011,  means  nothing  more  than 
"charged."  Any  other  construction  would  de- 
feat the  very  purpose  of  the  act.  Tbe  dis- 
trict Inspectors  having  no  power  to  levy  a 
tax,  it  cannot  be  presumed  that  the  Legisla- 
ture, when  providing  for  the  collecting  from 
tbe  counties  the  amounts  which  hnd  become 
due  and  payable  under  the  act  of  1909,  in- 
tended to  do  a  useless  thing. 


[S]  An  act  of  tbe  L^^slatnre  sbould  not  be 
given  an  interpretation  which  would  make  it 
an  absurdity  when  it  is  susceptible  of  a  rea- 
sonable Interpretation  which  could  carry  out 
tbe  manifest  Intent  of  tbe  Legislature.  In 
Endlleh,  Interpretation  of  Statutes,  f  264,  it 
is  said:  "The  presumption  against  absurdity 
in  the  provision  of  a  legislative  enactment  is 
probably  a  more  powerful  guide  to  its  con- 
struction than  even  the  presumption  against 
unreason,  Inconvenience,  or  injustice.  The 
Legislature  may  be  supposed  to  intend  all  of 
these;  but  It  can  scarcely  be  supjKised  to  in- 
tend its  own  stultification.  According,  it 
has  been  said  that,  when  to  follow  tbe  words 
of  an  enactment  would  lead  to  an  absurdity 
as  its  consequences,  that  constitutes  suffldent 
authority  to  the  Interpreter  to  d^rt  from 
them." 

[I,  7]  lY.  Finally,  the  respondent  takes  the 
position  that  tbe  state's  available  remedy 
was  an  action  in  mandamus  against  the  coun- 
ty commissioners  to  compel  the  levy  of  the 
tax,  and  that  it  had  no  right  to  bring  the  ac- 
tion against  the  county  In  its  present  form. 
This  argument  must  be  upheld.  We  think  It 
was  not  Intended  by  the  Legislature  to  mako 
a  charge  against  the  general  funds  of  tbe 
county.  There  is  nothing  in  either  the  act  of 
1909  or  1911  to  Indicate  it;  but  there  Is  much 
suggesting  the  contrary.  Section  64  of  the 
act  of  1909,  already  referred  to,  makes  it  the 
duty  of  the  board  of  county  commissioners, 
at  the  time  of  making  the  regular  annual  tax 
levy  In  each  year,  to  Include  and  levy  a  tax 
upon  the  taxable  property  of  such  county  to 
meet  the  estimated  expense  for  horticultural 
purposes,  which  tax  shall  be  levied  and  col- 
lected the  same  as  other  general  taxes.  The 
act  provides  that  the  sum  so  collected  shall 
be  paid  over  to  the  state  treasurer  and  used 
for  purposes  specially  indicated.  The  prima- 
ry duty,  therefore,  the  violation  of  which  sus-- 
tains  and  Justifies  the  proceeding  or  action, 
Is  a  breach  of  dut7  on  the  part  of  the  county 
commissioners.  If  the  tax  had  been  levied, 
and  was  in  the  process  of  collection,  and  for 
any  reason  Its  payment  bad  been  delayed  by 
tbe  property  owner,  a  showing  of  this  fact 
would  be  a  complete  defense  to  an  action  of 
this  kind.  In  such  an  event  the  court  would 
no  doubt  bold  that  the  tax  was  not  payable 
out  of  the  general  fund,  and  that  the  only 
remedy  would  be  mandamus  to  compel  the 
treasurer  to  collect  by  process.  The  principle 
remains  the  same  whether  the  tax  is  In  pro- 
cess of  collection  or  has  never  been  levied  at 
all.  The  remedy  is  to  reach  tbe  taxpayer  and 
create  a  special  fund,  and  not  to  compel  the 
payment  out  of  the  general  revenues  of  tbe 
county  against  which  the  horticultural  ex- 
pense has  not  been  estimated  as  a  possible 
liability.  Nor  does  It  follow,  because  the  At- 
torney General  Is  required  to  bring  an  action 
against  any  county  which  falls  to  pay  the 
amount  assessed  or  levied  against  such  coun- 
ties by  tbe  horticultural  Inspectors  for  bortl- 
cnltuial  purposes,  that  he  can  bring  an  ac- 
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tion  for  a  mmv  Judgment  The  action  re- 
ferred to  la  tbe  statute  Is  soch  an  acUon  as 
Is  made  appropriate  1^  statute  or  a  re- 
sort to  tbe  common  law.  Tbe  appnvrlate 
remedy  to  comped  the  performance  of  a  stat- 
ntoxy  duty  by  a  public  (Acer  Is  mandamus. 
Tbls  suit  Is  between  the  state  and  one  of  Its 
pplitlcal  sabdivlatons,  and  should  be  directed 
by  the  court  In  tbe  proper  way.  Without 
assembling  the  cases.  It  nwy  be  said  that,  un- 
der repeated  decisions  <rf  this  court,  It  Is  pos- 
sible to  bring  In  new  parties  when  necessary, 
and  to  enter  a  Ju^^ent  that  will  meet  the 
merits  of  the  case.  It  would  serve  no  use- 
ful purpose  to  dlsndss  tbe  action  and  require 
a  new  xwoceedlng  to  be  Instituted. 

Xhe  cause  will  be  remanded,  with  leave  to 
bring  la  the  proper  county  officials  as  par- 
ties to  the  action,  and  to  amend  the  com- 
Idalnt  so  that  the  duty  imposed  by  tbe  Leg- 
islature may  be  required  to  be  performed, 
and  tbe  mone^  due  the  state  brought  from 
tbe  source  tlist  the  Leglslatnre  liftended. 
Xhe  cause  will  be  remanded  for  farther  pro- 
ceedings as  Indicated. 

CROW,  a  J.,  and  ELLIS,  CHAOWIGE, 
and  GOSB,  JJ.,  concur. 


STATB  T.  PITNEY.    (No.  11565.) 

(Supreme  Ooort  of  WaBhington.    May  10, 
1914.) 

1.  CoNSTrnmoRAX.  Law  (|  230*)— LnoEnras 
(S  7*)— Equal  Pbotkchon  ov  Laws. 

LawB  1918.  a  134.  forbidding  tlie  use.  in 
connection  with  the  sue  of  goods,  of  trading 
stamps,  unless  a  license  fee  be  paid,  does  not 
violate  the  ricbt  of  dtlaen  to  tha  equal  pro- 
tection of  the  laws. 

[Bd.  Note^For  other  caaeh  see  Gonstitn- 
tional  Law.  Cent.  Dig.  1 687:  Dec.  Dls.  {  2S0;* 
Licenses.  Cent  Dig.  H  7-lS,  18;  Dea  Dig. 
I  7.*] 

2.  CoNETTinrnoNAi,  Law  (|  48*)— DsnaicxirA- 

TION  OF  CONBTmmOBtAMTT. 

A  law  ts  to  be  sustained  as  eonatltutioBal 
unless  its  invalidity  is  so  apparmt  as  to  leave 

DO  reasonable  doubt  on  the  question. 

[Ed.  Note.~For  other  cases,  see  Constita- 
tlonal  Law,  Cent  Dig.  {  46;  Dec  Dig.  i  4&*] 

8.  ConsTrrumoirAL  Law  ({  81*)  —  Toxioi 

POWEB.*' 

The  "police  power"  Inclades  all  regulations 
desigoed  to  promote  the  public  convenience, 
general  welfare,  and  general  prosperity,  and 
extends  to  all  great  public  needs,  as  well  as 
regalaticns  designed  to  promote  the  public 
health,  the  public  morals,  or  the  pnblic  safety. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  148;  Dec.  Dig.  |  81.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5424Hi438;  vol  8,  p.  7756.] 

4.  ConarmmoHAi.  Law  (S  81*)— DsTESionA- 
TioK  o»  CoHsnnmoNAOTT— Pbebumptiom. 
Id  determining  whether  a  law  is  within 
the  poU^  power,  it  need  not  be  foand  that 
facts  exist  which  would  justify  it,  but  it  is 
enough  that  a  state  of  facts  can  reasonably  be 
presumed  to  exist  which  would  justi&  it,  in 
which  case  It  win  be  presumed  uiat  Uiey  £d 


exiat  and  that  the  law  was  pasaed  for  that  rea- 
son. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional lAw,  Cent  Dig.  |  148;  Dec.  Dig.  f  8L*] 

6.  CowsTiTunoNAi,  Law  (|  287*)— Duk  Pbo- 

CBSS  —  POUOB  POWKB  —  TBAIXINO  STAICPS 

Law. 

Laws  19iS,  c  184,  in  effect  prohibiting,  by 
imposing  an  annual  license  fee  of  $6,000,  tbe 
use  of  trading  stamps  in  the  sale  of  goods,  is 
within  the  police  power,  and  so  does  not  vio- 
late the  doe  process  of  law  danse- 

[Ed.  Note.— For  other  cases,  see  Constita- 
tii^^Law,  Cent  Dig.  St  831,  90S;  Dee.  Dig. 

Mount  and  Gose,  JJ.,  dissentisg. 

Ekk  Banc.  Appeal  from  Superior  Court, 
King  County;  J.  T.  Bonald,  Judge. 

Demurrer  to  Information  against  F.  S.  Pit- 
ney was  sustained.  Judgment  of  dismissal  en- 
tered, and  tbe  State  «[H;>eaIa.  Reversed  and 
remanded,  with  directions. 

John  T.  Murphy.  Rob't  H.  Evans,  and 
Brightman,  Halverstadt  ft  Tennant,  all  of 
Seattle,  for  the  State.  Stroo<^  &  Stroock,  of 
New  Tork  City,  and  Hughes,  McMlcken, 
Dovell  &  Ramsey,  of  Seattle,  for  respondent. 

MAIN,  J.  The  defendant  in  this  case  was 
by  information  charged  with  the  crime  of 
using  trading  stamps,  in  violation  of  law. 
At  the  legislative  aeaslon  of  1913  (Laws  of 
1913,  p.  41S),  an  act  was  passed  forbidding 
the  use  In  connection  with  the  sale  of  goods, 
wares,  or  merchandise,  of  any  stamps,  con- 
pons,  tickets,  certificates,  cards,  or  other 
similar  devices,  unless  a  license  fee  in  tbe 
sum  of  $6,000  per  annum  be  paid,  as  specified 
in  the  act  A  violation  of  any  of  the  provi- 
sions of  tbe  act  was  made  a  gross  misde- 
meanor. To  the  amended  information  charg- 
ing the  defendant  with  the  use  of  trading 
stamps,  In  vlolatl<m  of  the  statute,  a  demur- 
rer was  Interposed.  This  was  sustained  by 
the  trial  court  The  state  elected  to  stand 
upon  tbe  amended  Information  and  refased 
to  plead  further.  Thereupon  a  judgment  dls- 
miESing  the  cause  was  entered,  from  which 
the  present  appeal  is  prosecuted. 

Tbe  sole  question  for  determination  is 
whether  the  act  In  question  violates  any  pro- 
vision of  the  state  or  federal  Constitutions. 

As  sustaining  tbe  judgment  of  the  trial 
court  our  attention  is  called  to  the  foUowiiw 
provisions  of  tbe  state  Constitution:  Article 
1,  f  3,  which  provides  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  withont 
due  process  of  law.  Section  12  of  the  same 
article,  which  guarantees  the  equal  protec- 
tion to  all  citizens.  And  sectim  14,  which 
prohibits  excessive  fines.  The  provisiOD  of 
tbe  federal  ConstitutioD  which  Is  pointed  oat 
Is  section  1  of  the  fourteenth  amendment, 
wbkHx  provides  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  iw- 
son  within  Its  Jurisdiction  the  equal  protec- 
tion of  the  laws. 
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[1]  That  proTlsion  of  tbe  atate  CoosUtntlon 
which  prohibits  exceBSive  fines  need  not  be 
further  noticed.  For  the  purposes  of  this 
oplDlon  It  will  be  assnmed  that  the  flue  of 
$6,000  which  the  act  provides  for  Is  prohib- 
itory. In  other  words,  the  act  will  be  con- 
sidered as  though  it  prohibited  the  use  of 
trading  stamps.  This  assumption  also  ma^es 
it  unnecessary  to  determine  whether  the  court 
may  inquire  Into  the  amount  of  the  tax, 
when  the  right  to  tax  is  once  established,  and 
determine  whether  it  Is  prohibitive.  The  pro- 
visions of  the  federal  and  the  state  Consti- 
tutions relative  to  the  equal  protection  of  the 
laws,  and  due  process  of  law,  are  substan- 
tially the  same.  That  the  law  does  not  vio- 
late the  right  of  a  cldzen  to  equal  protection 
of  the  laws  Is  settled  in  the  cases  of  Fleet- 
wood V.  Read,  21  Wash.  647,  68  Pac.  666,  47 
L.  R.  A.  206;  Sperry  A  Hutchinson  t. 
Tacoma,  68  Wash.  254,  122  Pac.  1060. 

[2-1]  The  ultimate  question  for  determina- 
tion Is  whether  a  law  which  prohibits  the 
use  of  trading  stamps  violates  the  due  process 
of  law  clause  of  either  the  state  or  federal 
Constitutions.  When  the  constitutionality  of  a 
leglsIatlTe  enactment  Is  called  In  question.  It 
win  be  presumed  constitutional  and  valid  un- 
til the  contrary  clearly  appears.  It  Is  the 
dnty  of  the  court  to  sustain  the  law,  unless 
Its  Invalidity  Is  so  apparent  as  to  leave  no 
reasonable  doubt  upon  the  question.  In  State 
V.  Ide,  35  Wash.  576,  77  Pac.  961,  67  I*  R.  A. 
2S0,  102  Am.  St  Rep.  914.  1  Ann.  Oas.  634, 
the  court  speaking  nptm  this  subject  said: 
"Before  proceeding  to  the  consideration  of 
the  objections  interposed  by  appellant  to  this 
pon  tax  law  and  these  dty  ordinances,  we 
deem  It  proper  to  observe  that  it  is  settled  by 
the  highest  authority  tliat «  legislattve  enact- 
ment la  presnmed  to  be  constitatlonal  and  val- 
id until  the  contrary  dearly  appears.  Inottier 
words,  the  etmrts  will  presume  that  an  act 
regularly  passed  by  the  legislative  body  of 
the  government  Is  a  valid  law,  and  will  en- 
tertain no  presnmptltnis  agabut  Its  validity. 
And,  when  the  constLtntionalitT  of  an  act  of 
bic  legislature  is  drawn  in- cpiestlon,  the  court 
win  not  dedare  it  void  jodeea  its  fimtlidlty 
is  80  apparent  as  to  leave  no  reasonable 
doubt  t^KMi  the  snbject** 

If  the  law  nnda  consideration  Is  a  proper 
ezerdse  of  the  poltoe  power,  Its  oonstltntlon- 
aUty  will  hardly  be  denied.  In  determining 
the  TaUdlty  of  the  law,  therefore,  inquiry 
rnnst  be  directed  to  whether  Its  provisions 
come  wHUn  the  scope  of  ttie  "police  power." 
The  early  dedslcma  define  tltls  power  as  ex- 
tOMllng  to  tiiose  regnlatfons  promulgated  by 
or  under  the  atttlunity  of  the  L^Aatnre 
wUdk  had  for  fhdr  object  the  promoti(m  of 
tbe  pnUle  health,  the  pablio  morala,  or  the 
public  sai^ty.  Wtthotit  reviewing  the  evo- 
iDttm  of  tiie  law  upon  this  snt^ect  as  evi- 
denced by  the  declalonB  of  courts  of  last  re- 
•wrt,  it  may  be  said  that,  whatever  may  be 
ttie  UmltB  tasr  wMch  the  eaiUer  deddons  dr- 
comscrlbed  th«i  power,  It  has  in  the  more  re- 


cent ded8t<His  been  defined  to  include  all 
those  regulations  designed  to  promote  the 
public  convenience,  the  general  welfare,  the 
general  prosperity,  and  extends  to  all  great 
public  needs,  as  well  as  regulations  designed 
to  promote  the  public  health,  the  public 
morels,  or  the  public  safety.  In  C,  B.  &  Q. 
R.  Co.  V.  Illinois,  200  U.  S.  661,  ae  Sup.  Ct 
341,  50  L.  Ed.  596.  It  was  said:  "We  bold 
that  the  police  power  of  a  state  embrace  reg- 
ulations designed  to  promote  tbe  public  con- 
venience or  the  general  prosperity,  as  well 
as  regulations  designed  to  promote  the  pub- 
lic health,  the  public  morals,  or  the  public 
safety." 

In  Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  31  Sup.  Ct.  186.  66  L.  Ed.  112,  32  L.  R. 
A.  (N.  S.)  1062,  Ann.  Cas.  1912a,  487,  It  was 
said:  "It  may  be  said  lu  a  general  way  that 
the  police  power  extends  to  all  the  great  pub- 
Uc  needs.  Camfleld  v.  United  States,  167  U. 
S.  518, 17  Sup.  Ct  864,  42  L.  Bd.  260.  It  may 
be  unit  forth  in  aid  of  what  is  sanctioned  by 
usage,  or  held  by  the  prevailing  morally  or 
strong  and  preponderant  opinion  to  be  great- 
ly and  immediately  necessary  to  the  public 
welfare." 

In  Schmfdlnger  v.  Chicago,  226  IT.  S.  67^, 
33  Sup.  Ct  1S2,  57  L.  Ed.  364,  it  was  said: 
'The  right  of  state  Legislatares  or  munld- 
palltles  acting  under  state  auBiorlty  to  regu- 
late trades  and  callings  in  tbe  exercise  of 
the  police  power  is  too  well  settled  to  require 
any  extended  discussion.  In  Qundllng  v.  Chi- 
cago. 177  U.  S.  183,  188  [20  Sup.  Ct  633,  635 
(44  Li.  Ed.  725)1  the  doctrine  was  stated  by 
this  court  as  follows:  'Regulations  respecting 
the  pursuit  of  a  lawful  trade  or  business  are 
of  very  ftequent  occurrence  In  the  various 
dties  of  the  country,  and  what  such  regula- 
tions shall  be  and  to  what  particular  trade, 
business,  or  occupation  they  shall  apply,  are 
questions  for  the  state  to  determine,  and  their 
determiiutlon  comes  within  the  proper  exer- 
cise of  the  police  poww  by  the  state,  and  ui^- 
less  the  regulations  are  so  utter^  unreason- 
able and  extravagant  In  their  nature  and 
purpose  that  the  property  and  personia 
rtghta  of  the  dtlxen  are  unnecessarily,  and 
in  a  manner  wholly  arbitrary.  Interfered 
with,  or  destroyed  without  due  process  of 
law,  they  do  not  extend  beyond  the  power  of 
tbe  state  to  pass,  and  th^  f<nm  no  subject 
for  federal  Interference.* " 

This  court.  In  State  t.  Mountain  Timber 
Co.,  TO  Wash.  S81,  136  Pac,  645,  discussing 
the  scope  of  the  police  power,  used  this  lan- 
guage: 'TThe  scope  of  the  police  power  Is  to 
be  measured  by  the  leglalatlTe  will  of  the 
peoide  upon  questions  of  public  concern,  not 
in  acts  passed  In  response  to  spcwadlc  im- 
pulses or  exuberant  displays  <MC  emotion,  but 
In  those  enacted  In  affirmance  of  established 
usage  or  of  such  standards  of  morality  and 
expediency  as  have  by  gradual  processes 
and  accepted  reason  beccone  so  fixed  as  to 
fairly  indicate  the  better  will  <tf  the  people  in 
their  social,  Industrial,  and  political  devel- 
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opment.  If,  tb^  the  execntlTe  and  Judicial 
departments  unite  to  uphold  tbe  will  of  tbe 
legislative  department,  It  may  fairly  be  said 
tbat  all  reasonable  men  can  agree  tbat  the 
act  Is  essential  for  tbe  preserratlon  of  tbe 
public  welfare  and  tbat  the  Oonstltntlou  does 
not  apply." 

In  determining  wbetber  the  proTialons  of  a 
law  bring  It  within  tbe  police  power,  It  la 
not  necessary  for  the  court  to  find  that  facta 
exist  which  would  Justify  such  legislation. 
If  a  state  of  facts  can  reasonably  be  pre- 
sumed to  exist  which  would  Justify  the  leg- 
islation, the  court  must  presume  that  It  did 
exist  and  that  the  law  was  passed  for  tbat 
reason.  If  nb  state  of  circumstances  could 
exist  to  Justify  the  statute,  then  it  may  be 
declared  void  because  In  excess  of  the  legis- 
lative power.  In  Munn  v.  Illinois,  04  U.  B. 
113,  24  Ll  Sd.  77,  speaking  upon  this  question 
it  was  said:  "For  our  purposes  we  must  as- 
sume that.  If  a  state  of  facts  could  exist  that 
would  Justify  such  legislation,  It  actually  did 
exist  when  ttie  statute  now  under  considera- 
tion was  passed.  For  us  tbe  question  is  one 
of  power,  not  of  expediency.  If  no  state  of 
circumstances  conld  exist  to  Justify  such  a 
statute,  then  we  may  declare  this  one  void, 
because  In  excess  of  the  legislative  power  of 
the  state.  But  if  It  could,  we  most  presume 
It  did.  Of  tbe  propriety  of  legislative  Inter- 
ference within  the  scope  of  legislative  power, 
the  Legislature  ia  the  exclusive  Judge." 

In  Home  Telephone,  etc.,  Co.  v.  Los  Angeles, 
211  TJ.  S.  265,  29  Sup.  Ct.  60,  63  U  Ed.  176, 
a  like  view  is  expressed.  It  Is  there  said, 
quoting  from  a  previous  decision  of  the  same 
court:  "But  in  determining  whether  tbe  Leg- 
islature, In  a  particular  enactmrait,  has 
passed  the  limits  of  its  constitutional  author- 
ity, every  reasonable  presumption  must  be  In- 
dulged in  favor  of  tbe  validity  of  such  enact- 
ment. It  must  be  regaided  as  valid,  unless 
It  can  be  clearly  shown  to  be  in  conflict  with 
the  Constitution.  It  is  a  well-settled  rule  of 
constitutional  exposition  that  If  a  statute 
may  or  may  not  be,  according  to  circum- 
stances, within  the  limits  of  legislative  an- 
thorlty,  the  existence  of  tbe  circumstances 
necessary  to  support  It  must  be  presumed." 

It  follows,  then,  that  If  a  state  of  facts 
could  exist  which  would  Justify  the  Legisla- 
ture In  forbidding  the  use  of  trading  stamps, 
it  must  be  presumed  to  have  actually  existed. 
What  state  of  fftcts  might  reasonably  have 
prompted  the  Le^slature  to  forbid  tbe  use 
of  trading  stamps  in  connection  with  tbe  sale 
of  merchandise?  It  might  reasonably  be  sup- 
I>osed  or  presumed  that  tbe  Legislature  be- 
lieved that  tbe  use  of  these  stamps  would 
encourage  indiscriminate  and  unnecessary 
purdiaslng  by  people  111  able  to  indulge  in 
any  extravagance.  Or  suppose  that  the 
Islature  believed  that  tbe  uae  of  these  stamps 
was  practically  forced  upon  certain  mer^ 
chants  without  any  practical  benefit  resulting 
therefrom,  and  thus  they  were  compelled  to 
pay       per  cent  upon  their  gross  sales  for 


the  use  of  ttie  stamps.  The  Legislature  ml^t 
reasonably  have  believed  that  the  stamp  com- 
panies, in  order  to  cause  the  stamps  to  be 
used  In  a  certain  dty,  would  contract  with 
one  merchant  for  their  use,  agreeing  to  pay 
him  a  percentage  of  the  sums  collected  by 
them  from  other  merchants,  and  then  use  the 
first  contract  so  secured  to  force  other  mer- 
chants  into  using  the  stamps,  or  suffer  loss  of 
trade  by  failure  so  to  do.  In  other  words, 
that  legitimate  business  was  vlrtnally  co&ceA 
into  paying  tribute  to  the  stamp  compsnT.  a 
nonproducer  of  wealth  or  value. 

In  the  case  of  Otis  v.  Parker,  187  XJ.  S.  606, 
23  Sup.  Ct  168,  47  L.  Ed.  323,  the  question 
before  tbe  court  was  whether  a  provision  of 
the  California  Constitution  which  prohibited 
the  sale  of  the  shares  of  capital  stock  of  any 
corporation  on  margin  to  be  delivered  at  a 
future  date  offended  i^Inst  the  due  process 
of  law  clause  of  the  federal  Constitution.  It 
was  held  tbat  the  regulation  provided  for  in 
the  state  Constitution  did  not  exceed  tbe 
power  of  the  state.  It  vras  said:  "We  can- 
not say  that  there  might  not  be  conditions  of 
public  delirium  in  which  at  least  a  temporary 
prohibition  of  sales  on  margins  would  be  a 
salutary  thing.  Still  less  can  we  say  that 
there  might  not  be  conditions  in  which  It 
reasonably  might  be  thought  a  salutary 
thing,  even  if  we  disagreed  with  the  opin- 
ion." 

In  the  case  of  Central  Lumber  Go.  South 
Dakota,  226  U.  &  167,  33  Sup.  Ct  66,  67  L 
Ed.  164.  there  was  under  consideration  an  act 
of  the  Legislature  of  South  Dakota  which 
prohibited  a  person  in  the  production,  manu- 
facture, and  distribution  of  any  commoditr 
in  general  use,  from  discriminating  b^rweeo 
different  sections  or  communities  or  cities  of 
the  state  by  selling  such  a  commodity  at  a 
lower  rate  In  one  section  than  in  another. 
The  constitutionality  of  the  law  was  sus- 
tained. In  the  course  of  the  opinion  It  was 
said :  "We  most  assume  that  the  Leglslatore 
of  South  Dakota  considered  that  people  s^- 
ing  In  two  places  made  the  prohibited  use  of 
their  opportunities  and  that  such  use  was 
harmful,  although  the  usual  efforts  of  com- 
petitors were  desired.  It  might  hare  been 
argued  to  tbe  Legislature  with  more  force 
than  it  can  ba  to  ns  that  recoupment  In  one 
place  of  losses  In  another  Is  merely  an  in- 
stance of  financial  ability  to  compete^  If  tbe 
Legislature  thought  that  that  particolar 
manifestation  of  ablUty  usually  came  £r«n 
great  corporations  whose  power  it  deemed  ex- 
cessive and  for  that  reason  did  more  barm 
than  good  in  their  states  and  that  there  wa«< 
no  other  case  of  frequent  occurrence  where 
the  same  could  be  said,  we  cannot  review 
their  economics  or  their  facts.  That  the  law 
embodies  a  widespread  convtctloo,  appears 
from  the  decisions  In  other  atatei.  (Gltliic 
authorities.)" 

The  facts  hypotbetlcally  stated,  as  well  aa 
others  that  might  be  presumed  to  have  uc^ 
Isted,  would  seem  to  bring  the  present  caw 
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within  tbe  holding  of  the  two  cases  last 
cited,  niat  the  law  was  not  passed  In  re- 
sponse to  "sporadic  Impulse  or  exuberant  dis- 
plays of  emotion,"  bat  embodies  a  settled 
CQBTlctlon  that  the  use  of  trading  stamps  is 
Itarmfol,  Is  evidenced  by  flie  foct  that  the 
•ZjCSlBlabire  at  two  dUferent  sessions  lias 
legislated  against  th^  use,  first  In  1905 
<LawB  of  190S,  p.  3T4)  and  second,  In  1913,  the 
present  law.  We  think  this  act  of  tbe  L^s- 
lature  falls  within  the  scope  of  the  police 
power  as  It  Is  now  understood  and  defined  hj 
the  courts,  and  therefore  the  Legtslature  did 
not  exceed  Its  power  or  offend  a^dnst  any 
constitutional  provision,  either  state  or  feder- 
al. In  promulgating  the  relations  or  pro- 
hibitions found  In  the  act  This  conclusion. 
It  most  be  admitted.  Is  not  In  harmony  witii 
the  great  w^ght  of  antfaorlty,  numerically 
speaking.  But  many.  If  not  most,  of  tbe 
dedslona  that  have  hdd  trading  stamp  laws 
Inimical  to  the  due  process  of  law  clause 
found  in  the  Constitutions,  were  decided 
when  the  police  power  was  defined  as  having 
a  more  limited  scope  than  it  has  at  the  pres- 
ent time. 

In  considering  the  law  of  1906  prohibiting 
tlie  use  of  trading  stamps,  this  court,  in 
Leonard  v.  Bassindale,  46  Wash.  801,  89  Paa 
879.  held  fbat  law  unconstitutional.  The 
holding  In  that  ease  is  Uie  exact  opposite  of 
t2ie  conc^turion  we  have  reached  in  tills  case. 
That  decision  will  th^efore  be  overruled. 
The  oidnion  In  that  case  contains  a  sugges- 
tion that  the  court  there  concluded  to  follow 
the  weight  of  aathorlty,  even  Oiongh  It  would 
have  been  Inclined,  were  the  questloa  .one  of 
first  impression,  to  sustain  1^  law.  It  was 
there  said :  "While  we  might,  weie  the  ques- 
tion one  of  first  Impression  in  the  courts,  en- 
tertain a  different  opinion,  we  have  felt  im- 
pelled to  follow  the  great  weight  of  aothorlty 
and  hold  tbe  statute  consUtotlonal,  especially 
In  view  of  tbe  fact  that  the  federal  courts 
have  shown  an  inclination  to  bold  tbe  statute 
In  contravention  of  the  Omstltatlon  of  the 
United  States." 

As  already  stated,  t3ie  due  process  of  law 
clauses  In  the  state  and  federal  Oonstltutlons 
are  substantially  the  same.  While  a  number 
of  the  subordinate  federal  courts  have  held 
that  a  trading  stamp  law  contravenes  the 
due  process  of  law  clause  of  the  federal  Con- 
stitution, the  United  States  Supreme  Court, 
80  far  as  we  are  Informed,  has  never  spoken 
upon  that  question.  The  result  of  this  case 
will  offer  an  opportunity  to  have  the  question 
there  presented  and  finally  determined  by  the 
eonrt  of  highest  authority. 

The  Judgment  wlu  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  overrule  the  dennirrer. 

CROW,  C.  J.,  and  ELLIS,  OHADWICK, 
rUIXBBTON,  PABKER,  and  MORRIS,  JJ., 
concur.   MOUNT  and  GOSE,  JJ.,  dissent 


CITY  OF  GOLOBADO  SPBINGS  v.  PIKE'S 
PEAK  HTDRO-ELECTRIC  CO.  (OOLO- 
BABO  SPRINGS  BLBCTBIO  GO,  Intei^ 
vener).  (No.  0404.) 

(Supreme  Court  of  Otrforado.    Ifoy  4,  1914.) 

L  MUNIOIPAL  COBPOBATIOKS  (I  272*)— MUNIC- 
IPAL FUNCnONS., 

While  tbe  erection  and  maintenance  of 
public  utilitiea,  such  as  an  electric  light  plant 
for  Ugbting  atteets,  etc,  la  not  a  function  gov- 
emmental  in  Its  nature,  It  is  strictly  a  munic- 
hml  purpose,  as  intoided  to  promote  tbe  com- 
fort and  coaveuienoe  of  tbe  citizenii. 

[Ed.  Note. — For  other  caaee,  see  Municipal 
Corporationa,  Cent  Dig.  J  727:  Dec.  Dig.  I 
272.*] 

2.  Elbctbxoitt  (8  4*)  —  FSANcniSKS  —  CON- 
8TBDCTI0N— "MUNIdPAI.  PuBPOSBS." 

A  francbise  by  which  a  dty  authorized  the 
construction  of  an  electrical  power  plant,  re- 
quired tbe  grantee  to  furnish  to  tbe  dty  such 
arc  lights  as  might  be  required  for  lighting  its 
strticts  at  a  certain  rate  per  lislit,  and  a  cer- 
tain number  of  incandescent  nghts  and  are 
lights  for  city  buildings  free  of  cost,  and  fur- 
ther provided  that  there  should  be  famished 
to  the  dty  free  of  cost  such  electrical  power, 
not  exceeding  50  horse  power,  as  migbt  be 
necessary  for  use  by  the  dty  for  "munldpal 
purposes,"  and  "such  other  power  as  may  be 
required  for  municipal  purposes  at  the  same 
prices  that  are  paid  by  the  most  favored  cus- 
tomer" of  the  grantee,  provided  the  dty  gave 
90  days*  notice  of  its  intention  to  use  power  in 
excess  of  50  horse  power.  fleW,  that  the  dty 
could  require  tbe  grantee  of  tbe  franchise  and 
his  assigns  to  fnrmsh  it  electrical  power  In 
excess  of  the  50  horse  power  proTided,  for  the 

Kurpose  of  operating  an  electric  plant  for  Ught- 
ig  the  streets,  etc;  such  a  use  being  for  "mn- 
nidpal  purposes,**  within  the  frandlise  agree- 
ment 

[Ed.  Note.— For  other  cases,  see  Blectiidty, 
Cent.  Dig.  i  1:  Dee.  Dig.  {  4.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  5,  p.  4628.] 

3.  MumCIFAI.  GOBPOSATIONB  (§5  271,  272*)— 
POWERa— AOTHOBITT  OT  LSGISLATUBE. 

The  Legislature  lias  power  to  authorize 
dtles  to  erect  and  maintain  electric  Hght  plants, 
waterworks,  etc.,  to  supply  its  emsens,  to  be 
paid  for  from  taxes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {fi  726,  727;  Dec.  Dig. 
SS  271,  272.*5 

4.  ELKCTRICITT  (i  11*)  —  FaANCHJSE  — COM- 
STBDCTION, 

Where  a  franchise  by  which  a  dty  author- 
ised the  erection  of  an  electrical  power  plant 
merely  provided  that  the  grantee  should  fur- 
nish to  tbe  dty  such  arc  lights  as  "may  be  re- 
quired by  said  dty"  fw  lighting  tike  streets  at 
a  certain  rate,  aa  wall  as  such  other  power  as 
might  be  required  for  munidpal  purposes  at 
prices  paid  by  tbe  most  favoren  customer  of  the 
grantee,  tbe  dty  would  not  be  bound  by  Impli- 
cation to  take  any  arc  lights  from  the  gran- 
tee, in  tbe  absence  of  an  express  provision  re- 
quiring it  to  do  so;  the  contract  merely  giv- 
ing the  dty  aa  option  to  purchase  power  from 
tbe  grantee. 

[Ed.  Note.— For  other  cases,  see  Blectrldty, 
De&  Dig.  I  ll.*J 

5.  BLECXaiCITT  (S  II*)— COKTBAOTS— CONSID- 
KBATION. 

The  grant  by  a  dty  of  a  valuable  franchise, 
authorizing  tbe  grantee  to  erect  and  maintain  an 

electrical  power  plant  was  suffldent  considera- 
tion for  an  option  contained  in  the  francbise, 


•pgr  other  cases  see  same  topic  and  BecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  K«y-No.  Series  ft;  Rep^JjidetM 
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giTinr  the  dtj  the  right  to  Irae  dm  of  certain 
electrical  iK>wer  tot  manldpal  pnrpoaeB  and 
the  rij^t  to  irarchtRe  any  addlUonal  amount 

reqoired. 

[Ed.  Note.— For  other  caaea,  aee  Eaeetrldtr, 
Dec  Di«.  f 

e.  BCXCTBIOITT  d  11*)  — FBANOHZSBa  — OOM- 
BTBUCnON. 

Under  a  contract  by  which  a  dty  granted 
a  franchise  for  the  consttuction  and  mainte- 
nance of  an  electrical  power  plant,  which  pro- 
vided that  the  grantee  flhoald  furnish  to  the 
iity,  in  ad^tion  to  certain  free  power,  each 
other  power  "as  may  be  required  for  mnnidpal 
purposes  at  the  same  prices  tiiat  are  paid  b; 
the  most  favored  customer,"  the  city  was  not 
required  to  take  the  minimum  amount  of  power 
contracted  for  by  the  most  favored  customer 
of  the  power  company  in  order  to  demand  such 
additional  power;  the  word  "reqoired"  only 
referring  to  the  power  which  might  be  neces- 
sary for  municipal  purposes  as  provided,  and 
the  word  "price"  meaning  the  rate  fiied  by 
the  contract  for  the  sale  of  the  power  to  such 
favored  customer,  irrespective  of  such  iod- 
dental  considerations  as  that  the  contract  with 
the  most  favored  customer,  which  was  an  elec- 
tric company,  avoided  competition  between  it 
and  the  grantee  ot  the  franchise,  and  that  it 
was  to  furnish  transmlsiAon  lines  for  a  part 
of  the  distance,  etc. 

[Ed.  Note.— For  otJier  cases,  see  Electildtff, 
Dec.  Dig.  {  11.*] 

7.  Blectbicitt  (J  4*)— Fbahchisii— Bhfobce- 

UEirX— CONTEACTB  fOB  ELBOTBIOAI>  FOWVB. 

An  electrical  power  company,  which  was 
hound  Duder  its  fnnchise  from  a  dty  to  fur- 
nish the  dty  with  power  for  the  operation  of 
an  electric  lighting  plant  for  lighting  the 
streets,  could  not  defeat  an  action  by  the  city 
to  enforce  its  rigfata  under  the  contract,  on  the 
ground  that  it  did  not  appear  that  the  dty  bad 
been  authorized  by  vote  of  the  electors  to  main- 
tain an  electric  light  plant,  as  required  by  stat- 
ute; it  not  being  presumed  that  the  dty  would 
not  proceed  pursuant  to  the  statutes. 

TEA.  Note.— For  other  cases,  see  flSeetridty, 
Cent  Dig.  I  1;  Dec.  Dig.  S  l*^ 

White  and  Oarrigues,  JJ.,  dissenting.  Bailey, 
J.,  dissenting  in  part. 

En  Banc.  Appeal  from  District  Coort,  E\ 
Paso  County;  Chas.  Ca vender.  Judge. 

Action  by  the  City  of  Colorado  Springs 
against  the  Pike's  Peak  Hydro-Electric  CJom- 
pany,  In  which  the  Colorado  Springs  Mectric 
Company  intervened.  From  a  judgment  dla- 
mlBsing  the  action,  plaintiff  appeals.  Be- 
versed  and  remanded,  with  directions  to  en- 
ter Judgment  for  plaintiff. 

V.  B.  Price  and  O.  Lb  McEeBson,  both  of 
Colorado  Springs  (Ira  Hants,  of  Colorado 
Springs,  of  counsel),  for  appellant  R.  L. 
Holland  and  Schuyler  &  Schuyler,  all  of 
Colorado  Springs,  for  appellee. 

SCOTT,  J.  This  case  was  submitted  to 
the  district  court  upon  an  agreed  statement 
of  facts  as  between  the  appellant,  tiie  City  of 
Colorado  Springs,  and  the  appellee,  the  Pike's 
Peak  Hydro-Electric  Company.  Afterward 
the  intervener,  the  Colorado  Springs  Elec- 
tric Company,  was  permitted  to  file  Its  peti- 
tion of  intervention.  The  suit  arises  out  of 
a  dispute  as  to  the  construction  to  be  given 


section  9  of  a  franchise  granted  by  Uie  dtj 
to  George  W.  Jackson,  now  owned  by  the 
appellee  the  Pike's  Peak  Hydro-Electric 
Company. 

At  the  time,  and  long  before  the  date,  of 
this  franchise  the  dty  was  the  owner  and 
In  possession  of  certain  water  rights,  reser- 
voirs, pipe  lines,  tunnel  rights,  flumes,  ditch-' 
es,  and  real  estate  situate  in  the  mountains 
in  El  Paso  county,  west  of  the  city,  and  con- 
stituting a  part  of  the  water  system  of  that 
dty.  The  reanlrements  of  the  dty  demand- 
ed the  construction  of  a  tunnel  throu^ 
which  water  was  to  be  conducted  so  as  to 
flow  into  the  flumes  and  water  pipes  of  the 
dty.  Jackson  and  an  assodate  entered  into 
a  contract  with  the  dty  to  construct  this  tun- 
neL  Unexpected  obstacles  Intervened  which 
made  it  Impossible  for  Jackson,  who  had  suc- 
ceeded to  the  rights  and  interests  of  his  as- 
sodate, to  complete  the  timnel  within  the 
contract  price,  or  at  all,  because  of  the  un- 
expected increase  In  cost  on  account  of  such 
difficulties. 

On  the  8th  day  of  September,  1S98,  Jack- 
son obtained  from  the  dty  a  franchise  an- 
thoriziog  the  construction  and  mainteoaooe 
of  a  power  plant  for  the  generation  and  sale 
of  electrical  power  for  a  p«lod  of  26  years 
from  that  date.  Jackatrn's  rights  undw  the 
franchise  were.  In  sobatanoe,  as  follows:  (I) 
"TbfO  Eight  and  privUega  of  layli^  maintain- 
ing, and  operating  audi  conduits,  cahlea,  and 
wires  in  the  streets  and  aUeara  witbin  the 
Are  Unilta  of  tiie  dty,  and  of  eree^ng,  aalor 
taintng,  and  operating  such  poles  and  wires 
in  tbe  streets  and  alleys  of  die  dty  onUdde 
its  Are  limits  aa  should  be  neceasary  for  the 
transndflsliHi  and  sale  to  die  dl7  and  its  la- 
hahltaubi,  ot  electcidty  for  Hie  derd^ment 
of  daotrical  pow«r,  and  the  ricbt  and  priv- 
ily of  renting  'apaoe  In  the  eondntt&  (2) 
The  Eight  and  ^vUege  of  crastnictlng;  main- 
taining, and  operating  at  suitable  places  on 
the  lands  of  the  d^,  and  tbroogb  the  lands, 
rights  of  way  for  streams,  reserrotts,  flumes, 
ditches,  pipe  lines,  snd  oondntts  of  die  wator 
system  <tf  the  ctty.  dams*  roaorvoira,  vipe 
Unes,  condnltB,  power  houses,  plants,  potoSk 
wiles,  and  cables  for  the  transfer  and  traas- 
mission  of  electrical  power,  together  with 
the  right  to  use  from  sadi  lande  such  earth, 
stone,  and  dead  timber  as  might  be  needed  to 
construct  such  power  houses,  reservdrs, 
plants,  and  dams.  (S)  The  right  tp  div«l 
and  use  for  the  generation  of  electile  power 
all  the  water  of  any  streams,  ditches,  flusKS, 
pipe  lines,  conduits,  and  reservolrB  of  tbe 
city  on  condition  that  all  water  so  diverted 
should  be  returned  to  the  water  system  of  tbe 
dty  unimpaired ;  provided  that  the  nee  there- 
of under  the  contract  should  not  dindnlflh 
the  flow  of,  nor  pollute,  the  water;  that 
the  city  should  determine  what  constitoted 
waste  and  pollution ;  that  Jackson,  his  asso- 
dates  and  assigns,  should  do  nothing  whicb 
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would  Interfere  wltb  the  snceessfnl  opera- 
tion of  tbe  city's  system  of  water  works; 
that  the  work  oncter  the  contract  In  the  dty 
Hbould  be  done  under  the  Buiterrlslon  of  the 
city ;  and  that  the  city  reserved  Its  right  to 
exercise  its  police  power  over  the  conduits, 
poles,  and  wires  provided  for  by  the  con- 
tract" 

The  benefits  under  tbe  franchise  which 
the  dty  was  to  recdve  were,  In  substance,  as 
follows:  (1)  The  completion  of  the  tunnel  on 
or  before  December  8,  1899,  as  specified  In 
the  original  contract  of  1895;  (2)  the  neces- 
sary space  In  all  the  conduits  that  should  be 
laid,  and  on  all  the  poles  that  should  be 
erected,  for  tbe  telegraph  and  telephone  wires 
of  the  dty,  and  freedom  of  access  and  facul- 
ties for  placing  and  removing  them  equal  to 
those  which  Jackson  and  his  associates  or  as- 
signs should  enjoy;  (3)  on  the  expiration  of 
tlie  franchise,  September  9,  1923,  any  elec- 
trical plant  used  to  fuml^  these  lights  and 
this  power  and  any  transforming  station, 
wires,  cables,  and  other  improvements  which 
Jackson,  his  assodates  or  assigns,  shall  have 
then  constructed,  strung,  or  made  for  the 
purpose  of  transforming  and  delivering  the 
elef^trldty  necessary  to  furolsh  these  ll^ta 
'  and  this  power,  and  a  20-lnch  water  pipe  line 
from  Lake  Moraine  to  some  point  In  tbe 
town  of  Manltou,  were  to  become  tbe  prop- 
erty of  the  dty. 

There  waa  also  the  obligations  upon  the 
part  of  Jackson  contained  in  section  9  of  the 
franchise,  concerning  whldi  the  dispute  In 
this  action  arises.  This  section  provides  as 
follows:  "Sec.  9.  Tbe  said  George  W.  Jack- 
son, hU  associates  or  assigns,  shall  within 
one  year  after  the  completion  of  tbe  Stridc- 
ler  tunnel  and  durii^  tbe  remainder  of  tbe 
term  of  this  grant,  fumlsb  to  the  city  of 
Colorado  Springs,  such  arc  lights  of  stand- 
ard 2,000  candle  power  each,  as  may  be  re- 
quired by  said  tity  for  the  purpose  of  light- 
ing Its  streets,  alleys  and  public  grounds  at 
tbe  rate  of  five  dollars  and  fifty  cents  ($5.S0) 
per  light  per  month,  said  lights  to  be  used 
from  sunset  to  sunrise  during  eadi  and  every 
day  of  each  and  every  month;  alsi^  free  <^ 
QOBt,  soch  arc  and  Incandescent  lights  as  may 
be  reanlred  by  tbe  said  city  for  tbe  ^^g^tlng 
of  tbe  buildings  b^ngin^  to  tlie  said  city, 
not  exceeding  five  arc  Ugbts  of  2;000  candle 
power  each,  and  200  incandescent  lights  of 
16  candle  power  each,  or  tbe  eQaivalwit; 
also,  free  of  cost,  sndi  electrical  power,  to  be 
delivered  at  sodi  points  in  tbe  dty  of  Colo- 
rado Springs  as  tbe  dty  may  specify,  as 
may  be  necessary  for  use  by  said  city  for 
munldpal  purposes,  said  power  not  to  ex- 
ceed fifty  (50)  horse  power;  and  will  at  aU 
times  during  the  term  of  this  grant  famish 
to  tbe  said  dty  such  other  power  as  may  be 
required  for  munlc^ml  purposes,  at  the  same 
prices  that  are  paid  by  the  most  fftvored  cus- 
tomer of  the  said  George  W.  Jackson,  Us  as- 
sociates or  assigns,  provided,  the  said  city 
give  the  said  Geon^  W.  Jatduoiw  his  asso- 


ciates or  assIsDoB,  ninety  days  notloe  of  its 
intentiou  to  use  any  of  said  power  In  excess 
of  fifty  horse  power,  and  the  amount  re- 
quired." 

Upon  the  credit  of  this  franchise  JadESon 
was  enabled  to  secure  a  large  amount  of 
money  with  which  to  discharge  his  debts  and 
proceed  with  the  completion  of  tlie  tunnel. 
He  afterward  organized  a  corporation,  to 
which  be  assigned  all  his  rights  and  priv- 
ileges under  the  franchise,  known  as  the 
Pike's  Peak  Power  Company,  which  com- 
pany later  transferred  Its  interest  In  the  mat- 
ter to  the  Pike's  Peak  Hydro-Electric  Com- 
pany, a  corporation  and  the  appellee  here. 
This  franchise  was  before  the  United  States 
Circuit  Court  of  Appeals  npon  the  validity 
of  a  aubseqaent  ordinance  of  the  dty  pur- 
porUng  to  repeal  the  ordinance  granttug  the 
franchise.   106  Ted.  1,  44  a  a  A.  333. 

Many  phases  of  the  Jackson  franchise  were 
there  discussed,  and  counsel  for  both  parties 
to  this  proceeding  dte  tbe  case  and  to  some 
extent  rely  <m  Hl  Tbe  prlndpal  question  in 
that  caae^  however,  was  the  validity  of  tbe 
repealing  ordinance,  and  sndi  ordinance  was 
held  to  be  in  violation  of  section  10,  art  1, 
of  the  federal  Constitution,  which  prohibits 
tbe  passage  of  a  law  impairing  the  obllgatiott 
of  contracts,  and  the  fourteenth  amendment 
of  the  CoDstltutlMi,  which  forbids  the  taking 
of  property  without  due  process  of  law.  Here 
both  parties  stand  npon  tbe  validity  of  the 
ordlnanoe  granting  the  franchise  in  question, 
but  contend  for  a  widely  dUCerent  construc- 
tion of  some  ot  its  proviston&  In  addition 
to  what  has  been  said,  tbe  agreed  stafasmmt 
redtes:  (1)  That  Jackson  at  bis  assigns  com- 
pleted tbe  tunnd.  referred  to  in  the  ordl- 
nanoe known  as  the  Strlckler  tunnel,  and 
has  constructed,  and  Is  now  operating,  by 
means  of  wata  tokw  under  tbe  ordinance 
fn>m  tb&  water  system  of  the  city  of  Colo- 
rado Springs,  an  electrle  power  idant  for  the 
puipow  of  ganeratiiv  dsctrlc  oorrent  for  all 
purposes  to  which  it  may  be  ^lied.  (B) 
That  the  defendant  has  lieretofore  been  fur* 
nlabing  to  tba  pbdntUC  free  sndi  arc  and  in^ 
candescent  lights  as  plaintitt  bas  demanded, 
as  and  tax  tbe  are  and  iacandesoent  lights 
wbidi  the  plaintiff,  undw  section  9  of  said 
ordinance,  Is  entitled  to  leo^Te  free  of  cost 
and  no  eonttoromy  now  exists  between  tbe 
partitt  iMveto  am  to  aoA  am  and  Incan- 
deacwt  lights;  that  the  defwidant  la  now 
siwlyins  to  the  lAalntUC  aw  U^ta  tor  tbie 
pnrpose  of  lighting  the  streets  and  alleys  of 
tbe  plaintiff,  and  charging  for  tbe  same  at 
tbe  rate  of  KUK>  par  montb,  nnder  tbe  provi- 
sions of  sectikm  9  of  said  ddlnanoe.  That 
the  Colorado  Spdngs  med^ric  dmipany  was, 
<m  Jannaxy  81,  190S,  and  now  Is,  a  oo^Mwa- 
tlon  oigaolied  under  the  laws  of  tbe  state  of 
Coloradt^  and  engaged  in  the  bnriness  of  sup- 
plying to  the  inliabUants  of  the  dty  of  Colo- 
rado Springs  electric  current  for  light,  pow- 
and  other  purposes;  that  on  or  abovt  Jan- 
uary SI,  1908,  tbe  appellee  made  and  entered 
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Into  a  contract  with  the  said  the  Colorado 
Springs  Electric  Company,  wtilch  aald  con- 
tract is  still  In  force,  and  which  covers  a  pe- 
riod of  sixteen  (16)  years  from  Its  date,  and 
which  said  contract  said  the  Colorado  Springs 
Blectric  Company  has  the  option  to  renew  or 
extend  for  an  additional  period  of  seven 
years;  that  by  said  contract  the  defendant 
agreed  to  deliver  and  now  Is  delivering  elec- 
tric power  to  said  the  Colorado  Springs  Elec- 
tric Company  for  the  price  under  the  condi- 
tions In  said  contract  set  forth;  that  the 
price  named  In  said  contract  is  the  lowest 
price  that  is  being  paid  the  defendant  by  any 
of  its  cnstomers.  (4)  That,  "prior  to  the  filing 
et  this  agreed  case,  platntitF  gave  the  defend- 
ant notice  of  such  intention  on  Its  part,  and 
demanded  of  defendant  that  on  and  after  90 
days  from  the  date  of  snch  notice  it  furnish 
and  deliver  to  the  plaintiff,  at  the  price  of 
-585  cents  per  kilowatt  hour,  or  at  such  price 
as  said  the  Colorado  Springs  Electric  Com- 
pany Is  paying  for  tbe  same,  electric  power 
In  excess  of  00  horse  power  to  the  amount  of 
10,000  kilowatt  hours  per  day,  the  same  to  be 
used  by  the  plalntlif  for  the  municipal  pur- 
pose of  operating  an  electric  light  plant 
whereby  snch  power  shall  be  distrihnted 
thronghont  ttie  city  vf  Colorado  Springs,  to 
be  lued  for  lighting  the  streets,  alleys,  parks, 
and  other  public  grounds  and  tbe  buildings 
of  said  dty,  and  also  whereby  snch  power 
shall  be  sold  to  and  dlatrtbuted  among  tbe 
Inhabitants  of  aald  dty  to  be  used  in  Ilgh^ 
ing  their  lesldeucea,  gronnds,  and  places  of 
bnatness;  that,  although  the  defendant  Is 
now  able^  to  generate  and  deliver,  and  is  now 
generating  by  means  of  water  system  of  the 
plalntlflT,  all  the  electric  power  and  current 
necessary  to  c<Huply  with  the  above-moition- 
ed  demand  of  the  plaintiff,  the  defendant  Im- 
mediately noUfled  the  plaintiff  tliat  It  would 
decUne  at  any  time  to  famish  tbe  plaintiff 
anch  power,  or  any  part  thereof  for  tbe  pniv 
poaee  aforesaid,  at  fbe  price  paid  therefor  by 
said  tbe  Colorado  brings  Electric  Company, 
azMl  wholly  denied  any  da^  or  obligation  on 
Its  part  80  to  do;  and  that  the  defendant  has 
at  all  times  cdnoe  denied  that  there  was  any 
duty  or  obll8»ti(nt  restlttg  on  it  under  sec- 
tion 9  of  said  ordinance  to  furnish  such  elec- 
tric power  to  the  plaintiff  for  tlie  purposes 
alwve  mentioned  or  at  the  price  atbreeald. 
(9)  The  plaintiff  clalmB  that  the  said  the  Col- 
orado Springs  Electric  Company  la  the  most 
favored  cnBt<nuer  of  tbe  defendant  power 
company. 

The  onttnonee  granting  ttie  franchise  and 
the  contract  between  the  Pike's  Poik  Hydro- 
Blectrie  Company  and  the  Colorado  Springs 
Mectrlc  Company,  referred  to  In  the  agreed 
statranent,  are  set  oat  in  full  as  extilMts. 

Tile  prayer  of  the  dty  onder  the  ^reed 
statement  is:  *^e  plaintiff  claims  It  Is  «i- 
titled  to,  and  prays  for,  a  Judgmeot  against 
the  defendant  decreeing  and  finding  that,  un- 
der section  9  of  said  ordinance,  it  is  the  duty 
of  defendant,  90  days  after  this'  date,  to  de- 


liver to  plaintiff  electric  power  in  excess  of 
50  horse  power  to  the  amount  of  10.000  kilo- 
watt hours  per  day  at  and  for  tbe  price  paid 
by  the  Colorado  Springs  Electric  Compaoy, 
for  the  purpose  of  operating  the  electric  light 
plant  hereinabove  mentioned,  for  the  pur- 
poses mentioned,  and  orderii^  and  directing 
said  defendant  to  ddlver  snch  power  to 
plaintiff  at  said  time,  or  at  any  time  there- 
after that  plaintiff  may  be  ready  to  recdve 
it  at  and  for  the  price  aforesaid." 

The  Colorado  Springs  Electric  Company 
was  permitted  to  intervene.  Its  contract  with 
the  defendant  was  not  made  nntU  several 
years  after  the  date  of  the  Jackson  fran- 
chise, and  was  made  vrlth  knowledge  and  In 
the  light  of  that  ordinance.  Not  only  is  the 
franchise  referred  to  in  that  contract,  but  It 
Is  a  singular  and  unusual  fact  that  the  par- 
ties to  the  contract  spedflcally  state  therein 
their  disagreement  as  to  the  cmstmctloD  to 
be  placed  on  section  9,  now  in  controversy, 
though  in  this  case  they  appear  to  be  In  en- 
tire harmony  In  that  particular. 

This  full  knowledge  of  the  terms  of  the 
Jackson  franchise  and  the  difference  In  tbe 
matter  of  Ite  construction  is  clear  from  the 
reading  of  paragraph  U  of  tiie  contract  be- 
tween the  defmdant  and  the  Intervener  as 
follows:  "(11)  It  la  nnderstood  and  agreed 
that  this  contract  la  In  no  wise  to  be  con- 
sidered as  a  waiver  by  Uie  poww  company 
of  any  of  its  rights  nnder  the  said  Iksnchlse 
granted  to  George  W.  Jackson  by  the  dty 
of  polorado  fringe,  and  that  tbe  power  conir 
panj  may,  at  any  time  during  the  Ufb  here* 
ot,  and  at  any  time  after  it  stiall  be  In  poad- 
tlon  to  fundflh  the  lights  and  power  iKxfUa 
referred  to,  demand  of  tbe  dty  of  Colorado 
Springs  that  it  permit  ttie  power  company  to 
famish  to  tbe  dty  of  Colorado  Springs,  and 
that  the  dty  porduae  from  the  power  com- 
pany fbe  ll^hte  and  power  provided  for  In 
and  upon  the  terms  and  conditions  maitiooed 
in  section  8  of  the  said  Jadsson  f randdse  fbr 
the  remainder  of  tlie  term  of  said  francbise; 
and  it  Is  agreed  ttiat,  ^en  tlie  said  cHy  of 
Colorado  Springs,  roluntarily  or  involunta- 
rily, pennlte  the  power  company  to  fornix 
the  ui^te  and  powo*  as  provided  in  sectloD 
9  of  said  Jackstm  franchise,  for  the  remain- 
der of  tlie  term  tliereof ,  tbe  dectrlc  companr 
ahaU  assume  and  perform  all  of  tiie  obUga- 
tlons  Imposed  by  tbe  said  section,  so  far  as 
such  obligations  relate  to  the  supidy  of  Ughtt 
ami  power,  lulng  ite  own  distributing  system 
for  that  purpose,  upon  recdvlng  an  faApt- 
ment  from  tlie  power  company  in  doe  form 
of  all  Ito  rlghte  under  the  said  section,  whicb 
assignment  the  power  company  agrees  to 
make;  but  the  electric  company  shall  In  no 
way  assume  any  of  the  obUgatlons  of  tbe 
power  company  to  construct  any  works  or 
plants  for  carrying  out  the  provMona  of  sncb 
contract  or  to  turn  over  to  the  dty  of  Colo- 
rado Springs  any  works  or  plants  used  for 
perfonnlng  sudi  obl^ations;  it  being  nnder- 
stood between  the  parties  bereto  tb.it  toe 
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electric  oorapany  stuU  assume  tiie  obUga- 
tloiis  as  to  BOMri^lns  ^fS^t  o&d  poww  of  said 
aectlcni  9  of  Uie  Jackson  frantdilse  wben  ac- 
cepted for  tike  remalndw  of  the  term  thereof 
by  the  dty,  as  above  provided,  whethw  radi 
acceptmoe  on  the  part  of  the  dty  Is  Tolnnr 
tarUy  granted,  and  the  obllfl^Ufms  of  the  dty 
voluntarily  reo^nlzed,  or  in  any  matter  vot 
ontarlly  enforced,  Inasmnch  as  the  power 
company  is  by  Its  ooonBel  advised,  and  now 
beUeveSf  that  the  said  sectttHi  9  of  said.  Jack- 
son frandilae  of  Itself,  and  In  connection 
with  the  other  sections  thereof,  constitutes  a 
binding  contract  obligating  the  dty  of  Colo- 
rado Springs  to  parchase  its  stre^  lights 
upon  the  terms  and  conditions  tberdn  men- 
tioned, when  and  as  soon  as  the  power  com- 
pany sball  be  in  a  position,  and  the  water 
power  shall  have  been  soffldently  developed 
to  furnish  said  Ui^ta,  while  the  electric  com- 
pany  is  advised  by  counsel,  and  believes,  that 
neither  said  section  of  Itselfa  or  in  conneotloii 
with  the  other  sections  of  said  frandilse,  con- 
stitntes  a  binding  contract,  but  Is  merdy  an 
option  on  the  part  of  the  dty  of  Oolorado 
Swings.  The  provisions  of  this  paragraph 
are  understood  by  tbe  parUea,  luid  are  to  be 
construed  as  In  no  way  confllcttog  with  or 
abrogating  or  modifying  the  obligations  of 
either  part  under  other  parts  of  this  agree- 
ment." 

It  will  be  seen  from  this  that,  while  coun- 
sel for  the  intervener  contends  strenuously 
here,  having  reference  to  the  arc  lights  and 
Che  stipulated  price  to  be  paid  therefor  "the 
dty  has  expressly  bound  itself  to  take  and 
use  these  lights,  we  desire  most  earnestly 
tliat  if  we  are  mistaken  in  tads  position,  then 
we  Insist  that  regardless  <tf  there  being  an 
egress  contract,  btndli«  upon  the  dty,  there 
Is,  nevertheless,  an  obligation  upon  tbe  dty 
to  take  and  pay  for  these  lights,  which  is 
necessarily  implied."  Zet  at  the  time  of  the 
contract  it  viewed  the  matter  in  an  entirely 
dUCerent  li^t,  for  It  there  said,  as  to  section 
9,  and  other  sections  of  the  franchise;  "While 
the  electric  company  Is  advised  by  counsd 
and  believes  that  ndther  said  section  of  it- 
self, or  In  ctnmectlon  with  the  othw  secttons 
of  said  franchise  oonstltates  a  binding  con- 
tract, bat  is  merely  an  option  oa  the  part  of 
the  d^  of  Cdorado  Springs." 

Tbe  contract  then,  befcwera  the  intervener 
and  the  d^endant,  was  made  with  full  knowl- 
edge of  the  rights  of  the  dty  under  the  fran- 
chise, and  was  clearly  subject  to  any  and  all 
such  rights. 

Specifically  the  demand  of  tbe  dty  in  this 
case  Is  for  power  whldi  it  claims  under  sec- 
tion 9  of  the  franchise  to  the  extent  of  10,000 
kilowBtt  hours  per  day,  and  at  the  price  paid 
by  the  Colorado  Springs  Electric  Company 
as  tbe  most  fbvored  customer  of  tbe  pow^ 
company,  for  the  purpose  of  operating  an 
electric  light  idant,  to  be  used  for  llghtiog 
the  streets,  alleys,  parks,  and  other  public 
grounds  and  the  bnildlngs  of  said  dty,  and 
also  whereby  such  power  shall  be  sold  to 


and  dlstiUmted  aiwnig  the  InhaUtania  of 
said  dty,  to  be  used  in  lighting  their  resi- 
dences, grounds,  and  places  of  business. 
This  it  dalms  under  that  part  of  section  9, 
as  follows:  "And  will  at  all  times  during  tbe 
term  of  this  grant  furnish  to  the  said  dty 
such  other  power  as  may  be  reQialred  tor 
monldpal  purposes  at  tbe  same  prices  that 
are  paid  by  the  most  favored  customer  of  the 
said  George  W.  Jackson,  bis  associates  or  as- 
signs, provided  the  said  dty  give  the  said 
George  W.  Jackson,  his  assodates  or  assigns, 
ninety  days'  notice  of  its  intention  to  use  any 
of  said  power  in  excess  of  fifty  horse  poww, 
and  the  amount  required." 

The  contention  of  tbe  defendant  and  Intec^ 
vener  m gainst  this  Is: 

<a)  That  the  purpose  tov  irtilcb  the  power 
is  demanded  Is  not  a  mnnldpal  purpose  wlUi- 
in  the  meaning  of  section  9  of  said  Jackson 
franchise. 

(b)  That  such  purpose  and  demand  of  tbe 
dty  is  not  within  the  contemplation  of  sec- 
tion 9  of  said  Jai&Bon  franchise,  or  any  part 
thereof,  and  tot  said  dty  to  take  power  for 
said  purpose  Is  and  would  be  In  contraven- 
tion of  that  part  of  section  9  of  the  said  Jad:- 
Bon  firandUse  In  which,  as  claimed  by  de- 
fendant, said  dty  cmtrads  with  George  W. 
Jadcson,  hto  assodates  or  asdgns,  to  take 
from  him  or  them  all  arc  lights  that  may  be 
required  by  said  dty  for  the  purpose  of  lightr 
ing  Its  streets,  alleys,  and  public  grounds  at 
tbe  rate  of  95.60  per  light  per  month,  and 
tbe  provlBions  of  said  sectlcm  9  under  which 
the  defendant  has  the  right  to  furnish  such 
arc  and  Incandescent  lights  as  may  be  requir- 
ed by  the  said  dty  for  the  lighting  of  the 
buUdings  belonging  to  said  dty;  and  because 
the  operation  of  such  a  plant  tor  such  a  pur- 
pose would  contravene  the  provisions  of  sec- 
tion 9  and  the  contract  and  privileges  whldi 
defendant  enjoys  thereunder,  and  constitute 
an  impairment  of  the  d)llgation  of  contracts. 

<c)  Because  under  said  section  9,  and  the 
facts  therdn  set  out,  it  Is  not  tbe  duty  of  de- 
fendant to  furnish  power  to  the  plaintiff, 
unless  tbe  plaintiff  will  a^ee  to  take  the 
same  minimum  amount  of  power  as  is  taken 
by  tbe  Colorado  Sprli^  Blectric  Company,  to 
wit;  (64,000  worth  per  annum,  by  virtue  of 
wbldi  agreement  defendant  claims  the  prices 
named  In  tbe  said  contract  between  the  de- 
fendant and  tbe  Colorado  Springs  Electric 
Company  were  fixed. 

The  district  court  sustained  the  conten- 
tions of  d^endant  power  company,  and 
dismissed  the  action.  Clearly,  under  the 
language  of  the  sgreranent,  to  wit,  "and  will 
at  all  times  during  the  term  of  this  grant 
furnish  to  the  said  dty  such  other  power  as 
may  be  required  for  mnnldpal  purposes  at 
the  same  prices  that  are  paid  by  the  most 
favored  cnstomw  of  the  said  George  W.  Jack- 
son, his  assodates  or  assigns,  provided  tbe 
said  give  the  said  George  W.  Jackson, 
his  assodates  or  assigns,  ninety  days'  notice 
(tf  Its  intention  to  use  any  of  said  powv  in 
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excess  of  fifty  borse  povo*,  and  the  aiiMmnt 
required."  the  obUgation  to  fQmleih  power  1b 
limited  only  by  the  term  "for  municipal  pur- 
poses.** If  the  purpose  for  wblfA  the  power 
is  demanded  Is  a  mtmldpal  purpose;  tbe  dty 
is  within  ita  right  In  making  anch  a  demand. 
nnlesB  sacb  right  Is  clearly  negatived  by  some 
other  provision  of  the  fitmcblse. 

It  will  be  noticed  that  tbe  power  company 
was  to  furnish  SO  horse  power  to  the  dty  for 
municipal  purposes  without  price  and  with- 
out notice,  and  the  fact  that  00  days*  notice 
was  ^reed  upon  In  case  of  demand  of  sndi 
other  and  additional  power  would  seem  to 
contemplate  a  large  amount  of  power,  and 
the  conseQurat  time  for  preparation  for  Its 
ddlvery. 

Tbe  grant  of  the  Jackson  franchise  was  for 
a  public  purpose,  and  was  so  construed  by 
Judge  Sanborn  In  105  Fed.  1,  44  G.  C.  A.  333, 
supra,  for,  as  was  said  In  that  opinion,  a 
grant  for  a  private  purpose  is  one  from 
which  neither  tbe  city  nor  Its  dtlzens  derive 
any  consideration  or  benefit.  It  Is  apparent 
that  the  grant  In  this  case  does  involve  con- 
sideration and  benefit  to  tbe  city  and  Its 
citizens.  Its  purpose  was  the  Improvement 
of  Its  waterworks  and  lighting  systems.  To 
sustain  his  conclusion,  Jndge  Sanborn  quotes 
from  page  1144,  3  Mills'  Ann.  Stat.,  as  fol- 
lows :  "They  [city  coundls]  shall  have  power 
to  purchase  or  erect  waterworks  or  electric 
light  works;  or  to  authorize  the  erection 
of  the  same  by  others;  but  no  such  works 
shall  be  erected  or  authorized  until  a  majori- 
ty of  the  voters  of  the  dty  or  town  who  are 
taxpayers  under  the  law  voting  on  the  ques- 
tion at  a  general  or  spedal  election,  by  vote 
approve  the  same.**  The  court  in  that  case 
said:  "The  purpose  of  the  city  In  making 
the  contract  of  September  8,  1808,  was  to  en- 
laige  its  waterworks,  to  Increase  Its  supply  of 
water,  and  to  furnish  Itself  and  its  In- 
habitants with  electric  light" 

The  defendant  power  company  contends, 
and  the  lower  court  held,  that  the  words 
'*munldpal  purposes,"  as  used  in  the  fran- 
chise, should  be  interpreted  as  meaning  "gov- 
ernmental functions."  But  this  contention 
was  distinctly  denied  in  the  opinion  In  that 
case,  for  It  was  said:  "Anolber  position  urg- 
ed by  counsel  for  the  appellee  Is  that  the 
system  of  waterworks  of  this  city,  its  streets, 
parks,  and  public  grounds,  are  held  by  the 
munidpality  In  ite  political  or  governmental, 
and  not  In  Its  proprietary  or  business,  capac- 
ity ;  that  consequently  they  cannot  be  divert- 
ed from  munldpal  uses,  and  a  dty  conndl 
cannot  make  any  agreement  or  contract  rela- 
tive to  them  which  a  succeeding  coundl  may 
not  freely  annul.  The  proposition  is  not 
novel.  It  has  received  the  careful  considera- 
tion of  this  court,  and,  so  far  as  the  question 
it  presents  Is  material  to  the  Issues  In  this 
case,  It  is  no  longer  open  to  debate  here.  In 
111.  Trust  ft  Savings  Bank  v.  City  of  AAansas 
City,  76  Ifed.  271.  282,  22  0.  O.  A.  171,  181, 
04  It.  R.  A.  618,  5SD.  this  court  announced  its 


conduslon  In  these  words:  'A  dty  has  two 
classes  ot  powers;  the  one  legislative,  public, 
governmental.  In  the  exercise  of  which  It  is 
a  soverdgnty  and  governs  ite  people;  tbe 
other  proprietary,  quasi  private  conferred 
upon  It,  not  for  the  purpose  of  governing  Its 
people,  but  for  the  private  advantage  of  the 
inhabitante  of  the  dty  and  of  the  dty  Itsetf 
as  a  legal  p«8onali^.  In  the  exercise  of  the 
powers  of  the  former  dass.  It  Is  governed  by 
the  rule  here  invoked.  In  thdr  exercise  It  is 
ruling  Its  pe<^le.  and  la  bound  to  transmit  Its 
powers  of  government  to  Its  successive  sets 
of  office  unimpaired.  But  in  tbe  exercise 
of  the  powers  of  the  latter  class  It  Is  control- 
led by  no  such  ml^  because  it  is  acting  and 
contracting  for  the  private  benefit  of  Itself 
and  Its  Inhabltents,  and  tt  may  exercise  tbe 
business  powers  conferred  upon  it  la  tbe 
same  way,  and  In  thdr  exerdse  It  Is  to  be 
governed  by  the  same  rules  that  govern  a 
private  Individual  or  corporation.  Dill.  Mnn. 
Corp.  (3d  Ed.)  |  06,  and  cases  dted  in  the 
note;  Safety  Insulated  Wire  and  Cable  Co. 
V.  City  of  Baltimore.  10  O.  O,  A.  875,  877, 878, 
66  Fed.  140,  143,  144;  San  Frandsco  Oas  Go. 
V.  0it7  of  San  Frandsco,  0  Cal.  4SS,  408,  469: 
Com.  T.  Olty  of  Phlladdpfaia.  182  Pa.  288,  !» 
Atl.  180;  New  Orleans  aasUght  Go.  v.  aty  of 
New  Orleans,  4St  La.  Ann.  188.  1^  7  South. 
560.  560 ;  Taooma  Hotel  Oo.  Tacoma  I^ht 
ft  Water  Oo..  8  Wadu  Bt  810,  825,  28  Pac. 
510,  619,  14  L  R.  A.  000  [28  Am.  St  Rep.  56]: 
Wagner  v.  Olty  of  Ho(^  Mand,  140  HI.  m 
164,  166,  84  N.  B.  546,  64S,  540.  21  Ia  R.  A. 
519;  Ol^  ot  Vlncemies  v.  OtHzmB*  Oasllgbt 
Co.,  182  Ind.  114,  120,  81  N.  SL  S7S,  677,  10 
h.  R.-  A.  486;  Olty  of  Indianapolis  v.  Indlan- 
apoHa  Gaslight  ft  Ooke  Ga.  00  Ind.  886.  408; 
Read  V.  Atlantic  City,  40  N.  J.  Law,  668.  662, 
0  Atl.  750.  In  oontracUng  for  waterwo^  to 
supply  itself  and  Ito  Inhatdtants  fiitb  water, 
the  dty  is  not  exerddng  ita  govoimiaital  ot 
l^slatlve  powers,  but  Ite  boslnesB  or  proprie- 
tary powers.  The  purpose  oi  eoth.  a  contract 
is  not  to  gov^  Ita  InhaMtents,  but  to  ob- 
tain a  private  benefit  for  the  dty  itsdf  and 
Ita  denizens.  1  TAU.  Mnn,  Corp.  f  27;  City 
of  Cincinnati  v.  Cameron,  88  Ohio  St  886, 
367 ;  Safety  Insulated  Wire  ft  Cable  Co.  v. 
Olty  (tf  BaltUnom,  supra,  and  eaaea  dted  un- 
der if  " 

Itie  many  deflnltlotts  and  dtattons  presei^- 
ed  by  the  appellee  are  not  InconslBtrat  with 
this  dbnclualon.  The  mere  fact  Oiat  a  mu- 
nidpti  corporation  may  possess  the  two  sepa- 
rate and  distinct  powers,  the  one  termed 
governmental  or  public  and  the  other  private, 
corporate,  or  ndnlsterlal,  does  not  detrain 
from  tbe  conduslon  tiiat  all  such  powers  are 
alike  munldpal ;  tor  both  are  delegated 
powers  to  be  used  for  the  use  and  benefit  of 
the  municipality  and  ita  Inhabitants.  Couq- 
sd  for  defendant  relies  on  San  Frandsco  t. 
spring  Vall^  Waterworks,  48  CaL  483,  to 
sustain  Ite  contentltm.  But  that  case  simply 
determines  that  a  private  corporation  au- 
thorized to  fumlah  water  Cor  the  dty  was 
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not  thus  endowed  with  municipal  powers; 
that  such  a  corporation  must  be  organized 
QDder  the  general  laws  o'>.'  tbe  state;  and  It 
Is  not  within  the  constitutional  power  of  the 
Legislature  to  confer  municipal  powers  ttpon 
a  private  corporation. 

[1]  While  functions  of  the  municipality, 
such  as  the  erection  and  maintenance  of  pub- 
lic utilities,  are  not  governmental  in  their 
nature,  yet  they  are  strictly  monlclpal  pur- 
poses ;  that  Is  to  say,  they  are  Intended  spe- 
cially and  peculiarly  to  promote  the  comfort, 
convenience,  safety,  and  happiness  of  the 
citizens  of  the  municipality,  though  perhaps 
not  essential  to  the  welfare  of  the  general 
public.   28  Cyc.  268. 

[2]  Hence,  in  the  liglit  of  these  authorities, 
!t  cannot  be  said  that,  in  the  granting  of  the 
franchise,  the  dty  did  not,  and  did  not  in- 
tend to,  provide  for  power  for  all  mnnldpal 
parposes.  To  so  holA  is  to  impute  to  the  city 
counsel  either  ignorance  or  bad  fiilth  with 
its  people.  The  practice  of  the  courts  in  re- 
ferring to  this  class  of  municipal  purposes 
other  than  governmental  as  private  has  had 
a  tendency  to  confuse,  inasmuch  as  these 
cannot  be  said  to  be  in  any  sense  private,  as 
tliat  term  Is  commonly  understood.  The  pur- 
pose is  ^sentially  a  public  one  and  for  the 
general  good  of  all  the  inhabitants,  the  sup- 
port of  wMch  is  provided  for  by  a  public 
tax,  levied  upon  all  the  citizens  and  property 
of  the  dty. 

The  very  fact  that  the  Legislature  has  con- 
ferred the  power  upon  dtles  to  erect  and 
maintain  gaa  and  electric  light  plants,  water- 
works, etc.,  to  supply  its  dtizens,  to  be  paid 
for  from  taxes  to  be  levied  upon  the  inhabit- 
ants, Is  Buffldent  determination  of  the  mu- 
nicipal purpose  and  <^aracter  of  these  utili- 
ties. 

[3]  The  power  of  the  Legislature  to  do 
this  Is  not  questioned  in  this  case,  and  Is  nni- 
versally  recognized  by  the  courts,  Jackson- 
ville Electric  Ll£^t  Co.  v.  Jacksonville,  36 
Fla.  229,  18  South.  677,  80  L.  H.  A.  540,  61 
Am.  St  Rep.  24. 

Ju^e  Klllott,  In  his  recent  work  on  Munic- 
ipal Oorporations,  has  stated  as  the  rule: 
"The  erection  of  on  electric  light  plant  to 
supply  a  dty  with  light  for  uae  In  the  streets 
and  public  places  and  in  the  homes  and 
places  of  business  of  the  inhabitants  is  a 
mupldpal  purpose  for  which  bonds  may  be 
issoed  and  taxation  authorized." 

The  language  of  the  franchise  is  that  the 
grantee  will  at  all  times  furnish  to  the  said 
such  other  power  as  may  be  required  for 
mnnldpal  purposes,  at  the  same  prices  that 
are  paid  by  the  most  favored  customer  of 
the  said  George  W.  Jaclison,  his  associates  or 
assigns,  with  the  provision  only  that  the  dty 
shall  ^ve  90  days'  notice  of  its  Intention  to 
use  any  of  such  power  and  of  the  amount  re- 
quired. There  is  nothing  In  the  language  of 
the  franchise  or  the  extent  of  Its  purpose 
that  would  indicate  a  dlfFerent  Intent  of  the 
parties  than  Ine  exact  language  conveys,  or 


as  the  dty  contend^  nor  does  it  appear  to  be 

unreasonable. 

The  franchise  la  purely  one  for  the  genera- 
tion of  electric  power.  It  doea  not  purport 
to  grant  the  right  or  privilege  of  erecting  or 
maintaining  an  electric  light  plant,  or  of  sup- 
plying lights  to  the  inhabitants,  or  of  using 
the  streets  and  alleys  for  such  purpose.  Nei- 
ther does  it  appear  that  Jackson  or  his 
assigns  have  otherwise  construed  the  fran- 
chise by  the  erection  of  a  light  plant,  or  by 
furnishing  electric  light  to  the  citizens,  or 
even  for  street  purposes ;  for  the  latter  were 
supplied  by  the  electric  company  to  whom 
Jackson  and  his  assigns  sold  power. 

The  generation  and  sale  of  electric  power 
is  the  sole  business  In  which  Jackson  and  the 
defendant,  his  assignee,  has  been  engaged. 
This  power  has  been  sold  not  only  to  the  In- 
tervener, but  to  other  cities  and  to  Industrial 
companies.  Then  why  Is  it  not  entirely  rea- 
sonable to  conclude  that,  as  one  of  the  con- 
siderations of  the  granting  of  so  valuable  a 
franchise,  the  dty  should  reserve  to  Itself 
the  right  to  purchase  the  power  It  might  at 
any  time  require,  upon  the  same  terms  as  the 
most  favored  customer  of  the  owners  of  the 
power  plant,  to  l)e  so  erected  under  and  by 
virtue  of  the  franchise.  Aside  from  this,  the 
dty  was  to  receive  comparatively  little  for 
the  franchise  granted.  It  was  to  receive 
such  arc  lights  of  indicated  power  as  it  might 
require  at  the  stipulated  price  of  $5.50  pet 
month.  But  it  does  not  appear  that  this  was 
not  the  reasonable  or  adequate  value  foi 
such  service.  The  only  free  service  that  the 
dty  might  receive  under  the  franchise  was 
five  arc  lights  of  2,000  candle  power  each, 
not  more  than  200  incandescent  lights  of  1& 
candle  power  each,  and  the  maximum  of  50 
horse  power  If  required.  Certainly  this  was 
small  consideration  for  so  valuable  a  grant, 
and  It  may  well  be  concluded  that  the  city 
had  In  view  the  very  purpose  which  it  now 
contemplates — supplying  its  own  citizens  with 
light  by  means  of  its  own  lighUng  plant.  In- 
deed, It  Is  not  conceivable  that  the  city  could 
use  any  considerable  amount  of  power  for 
any  other  purpose,  within  the  scope  of  Ite 
munldpal  power  as  then  and  now  understood. 

The  second  proposition  of  the  power  com- 
pany Is  that  the  demand  of  the  city.  In  so  far 
as  it  relates  to  power  to  be  used  for  lighting 
the  streets,  is  a  direct  impairment  of  the  ob- 
ligation of  the  contract  wherein  it  is  provided 
that  "Jackson  and  assigns  shall  within  one 
year  from  the  completion  of  the  Strlckler  tun- 
nel and  during  the  remainder  of  the  term  of 
the  grant,  furnish  to  the  dty  of  Colorado 
Springs,  such  arc  lights,  of  standard  2,000 
candle  power,  each,  as  may  be  required  by 
said  d^  for  the  purpose  of  lighting  its' 
streets,  alleys,  and  public  grounds  at  the  rate 
of  five  dollars  and  fifty  cents  ($5.50)  per  light 
^per  month  said  lights  to  be  used  from  sunset 
to  sunrise  during  eadi  and  every  day  of  ev- 
ery month." 

The  argument  of  counsel  is  bt 
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(iie  assumption  that  the  city  agreed  to  take 
these  lights  and  at  such  price  for  the  full 
term  of  the  grant.  There  la  no  such  express 
agreement;  for  the  only  stated  provision  is 
that  Jackson  shall  famish  the  lights,  and  not 
that  the  city  shall  take  and  use  them  for  any 
period  whatsoever,  or  at  all.  But,  If  the  con- 
tract did  80  provide  then  there  la  nothing  in 
the  grant  to  prevent  the  city  tiom  construct- 
ing its  own  plant  and  famishing  light  to  its 
inhabitants,  and  to  serve  the  city's  other  pur- 
poses. 

[4]  The  contract  refers  to  no  other  lights 
for  which  the  city  waa  to  pay  than  its  re- 
quirements for  arc  i^taict  the  power  and  at 
the  price  named.  The  only  express  agree- 
ment upon  the  part  of  ^ther  party  In  this  re- 
spect was  that  Jackson  shall  furnish  snch  arc 
lights  aa  may  be  required  by  the  city.  We 
do  not  And  any  authority  to  sustain  the  con- 
tention of  appellee  that  the  Aty  may  be  bound 
by  implication  or  otherwise  than  by  express 
agreement  That  an  obligation  of  the  pnblic 
In  such  a  case  must'be  expressly  stated,  and 
will  not  be  Implied,  la  settted  by  the  Supreme 
Court  of  the  United  States  in  Helena  Waters 
.  works  Company  v.  Helena.  195  U.  S.  3S3,  2S 
Sup.  Ct  40,  49  L.  Bd.  245.  That  was  a  case 
where  the  waterworks  company  had  contract- 
ed to  supply  the  city  and  its  inhaUtants  with 
water  for  a  period  of  20  years.  At  the  time 
of  the  agreement  the  dty  council  made  an  ap- 
propriation coyerlng  Uie  price  of  the  water 
for  the  city's  purpMes  for  6  years  of  that  pe- 
riod. It  waa  conceded  1^  the  court  for  the 
purposes  of  that  caae  mly  that  the  effiect  of 
snch  appropriation  by  Qie  cU7  was  that  of  an 
agreonent  to  pay  the  agreed  price  for  the 
period  of  6  years,  but  the  contention  of  the 
company  that  the  dty  was  bound  by  Implica- 
tion for  the  full  period  of  the  franchiae  waa 
denied.  Upcm  that  question  tiie  court  said: 
"Properly  construed,  we  think  this  ordinance 
shows  an  agreement  upon  the  part  of  the 
company  to  famish  water  to  the  Inhabitants 
of  the  dty  at  not  exceeding  certain  maximum 
rates,  and  to  the  dty  Itself  upon  terms  to  be 
agreed  upon,  made  definite,  as  far  as  the  dty 
waa  concerned,  for  the  term  of  five  years. 
Aa  thus  interpreted,  we  do  not  find  anything 
in  this  contract  that  prevMits  the  dty,  cer- 
tainly after  the  exxAzatlon  of  five  years,  from 
constructing  its  own  plant  It  has  not  spe- 
dfically  bound  itself  not  so  to  do,  and,  as  has 
been  frequently  held  In  this  court,  nothing  Is 
to  be  taken  against  the  public  by  implication. 
Hamilton  Gaslight  A  Coke  Go.  v.  Hamilton. 
146  XJ.  S.  268,  13  Sup.  Ct  90,  36  L.  Ed.  963; 
Long  Island  Water  Supply  Co.  v.  Brooklyn, 
166  n.  8.  686.  17  Sup.  Ct  718,  41  L.  Ed.  1165, 
and  cases  dted  in  the  opinion.  Had  it  been 
intended  to  exdude  the  dty  from  exercising 
the  privilege  of  establishing  its  own  plant, 
such  purpose  could  have  been  expressed  by 
apt  words,  aa  was  the  case  in  Walla  Walla  v. 
Walla  Walla  Water  Co.,  172  U.  S.  1,  19  Sup.- 
Ct  77.  43  L.  Ed.  341.  It  Is  doubtless  true 
that  the  erection  of  snch  a  plant  by  the  d^ 


will  render  the  property  of  fbm  water  com- 
pany  l^s  valuable,  and  perhaps  unprofitable; 
but,  If  It  was  intended  to  prevent  snch  com- 
petition, a  right  to  do  so  should  not  have 
been  left  to  argument  or  implication,  but 
made  certain  by  the  terms  of  the  contract" 

Counsel  for  defendant  dte  Minn.  Lumber 
Co.  V.  Whitehurst  160  IIL  85,  43  N.  E.  774. 
31  L.  B.  A.  529,  Leadvllle  Gas  Go.  v.  Lead- 
vlUe,  9  Colo.  App.  400,  49  Pac  268,  and  Gold- 
en Cycle  Min^  Ca  v.  Bapscm  Goal  Co, 
188  Fed.  179. 112  O.  a  A.  95,  aa  sustaining  Its 
contention  that,  becauae  of  the  agreenmt  up- 
on the  part  of  Jackson  to  fumlah  the  dty 
such  arc  lights  "aa  may  be  required  by  the 
dty"  during  the  life  of  the  franchise,  the 
dty  la  for  that  reason  Impliedly  bound  to 
take  such  lights  at  the  price  named  for  sudi 
full  term  of  the  franchise. 

These  eases,  with  the  exeeptSion  of  the 
Leadvllle  Case,  all.  Inv^ved  private,  and  not 
public,  contracts.  The  present  case  Invdves 
a  public  contract,  and  tiie  dty  has  not  qie- 
dfloUy  bound  Itsdt  to  tate  such  11^  tor 
any  p^lod  whatsoever,  and.  as  said  in  Hel- 
ena Watwworka  Go.  v.  Hetoia*  supra,  "noth- 
ing Is  to  be  takni  against  the  public  by  Im- 
plicatifHi."  But  the  eases  relied  on  do  not 
sustain  the  contention  of  tibe  power  company. 
In  Minnesota  Lumber  Go.  Whltdinrst  Coal 
Co.,  as  was  said  by  the  court;  "amnillant  hoi 
cwreed  to  buy,  and  appellee  had  agreei  te 
sou  and  deUver.  •  *  *  all  the  cosl 
wUcb  would  be  needed  *  *  *  fbr  tbe 
season."  The  dionite  In  tibat  case  waa  as  to 
the  eonstroctlOD  of  the  word  "require,"  as 
used  in  the  agreemoit 

LeadvlUe  Gaa  Co.  v.  Leadvllle,  aup^  was 
an  action  for  recovery  of  Uie  price  of  gas 
had  and  received  by  ttie  dty  under  its  con- 
tract The  contention  of  the  waa  that 
the  contract  was  invalid  because  no  prior 
approioiatlon  had  been  made  by  the  dty 
council  to  cover  the  expense,  under  the  pro- 
Tldon  of  section  4449,  Mills'  Ann.  Stat 

In  Golden  Cycle  Mining  Co.  v.  Bapaon  Coal 
MliUng  Co.,  supra,  it  was  expressly  agreed 
tliat  "the  mining  company  agree*  to  buy  from 
the  coal  company  all  the  coal  It  may  use,** 
etc.,  "for  the  period,  and  Me  £oal  oomponir 
agree9  to  supply  and  deliver  all  such  coal," 
etc  This  was  an  expr^  agreement  upon 
the  part  of  both  parties,  whldi  is  not  found 
in  tbe  franchise  under  consideration.  In  oar 
opinion,  the  contract  neither  placed  obliga- 
tion on  the  dty  to  take  from  Jackson  ao; 
U^t  at  all,  nor  limited  Its  rights  and  privi- 
leges in  that  respect  In  any  manner  what- 
soever, even  admitting  for  the  sake  of  the 
argument  that  tbe  dty  had  power  so  to  do, 
which  Is  not  necessary  to  determine  here. 

The  contract  is  entirely  silent  as  affects 
any  such  obligation  on  tbe  part  of  the  dty, 
and,  if  it  was  tbe  Intention  of  the  parties 
that  the  dty  should  be  so  obligated,  tbe 
contract  should  have  so  stated,  rather  than 
that  courts  be  asked  to  Insert  it  Into  tiie 
agreement  Indeed,  section  9  of  the  fran- 
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chlse.  In  so  far  as  It  effects  the  tity,  can  be 
conatrned  only  as  an  optltni  to  pnrcbaae,  as 
It  relates  both  to  arc  Ughts  and  to  power, 
wherein  the  price  at  wUch  anch  purchase 
may  be  made  Is  deflnltelT  stated  as  to  the 
former,  and  certainly  determinable  as  to  tbe 
latter,  under  the  terms  at  the  agreement. 

[S]  Tbe  valnable  grant  to  Jackson  Is  a 
sufficient  and  vahiable  cmisiaeratton  for  sncb 

option. 

[I]  The  third  contention  of  the  defendant 
company  is  that  It  is  not  Its  duty  to  fnralsb 
the  power  demanded  by  the  dty,  nnleaa  platn- 
tltt  will  agree  to  take  the  same  minimum 
amount  of  power  contracted  for  by  the  Colo- 
rado Springs  Electric  Company,  or  a  mini- 
mum of  about  $64,000  per  annum. 

This  seems  to  admit  tbe  unsoundness  of  the 
claims  of  defendant  heretofore  discussed; 
for,  If  the  dty  was  not  entitled  to  any  such 
power  as  claimed,  clearly  it  was  not  entitled 
to  or  required  to  demand  power  to  the  extent 
of  $04,000  in  ralue  per  annum.  But  there  is 
nothing  In  the  agreement  by  which  such 
claim  of  defendant  can  justly  be  Inferred, 
or  even  suspected.  Tbe  agreement  is  that 
the  holder  of  the  franchise  will  at  all  times 
daring  the  term  of  the  grant  "furnish  to  the 
dty  such  other  power  as  may  be  required 
for  municipal  purposes."  Plainly  this  must 
mean  much  or  little,  dependent  upon  the  re- 
quirement for  the  specific  purpose.  It  Is  not 
within  the  province  of  the  court  to  rewrite 
the  agreement  for  the  parties.  Much  Is  said 
in  the  briefs  as  to  the  construction  of  tbe 
word  "required."  We  do  not  find  it  Impor- 
tant or  necessary  to  enter  into  any  nice  dis- 
tinctions In  that  regard  In  Oils  case,  or  to 
even  discuss  It,  In  view  of  our  conclusions 
above  stated.  There  can  be  no  other  con- 
dnslon  in  dtber  of  the  Instances  in  which 
the  word  is  used  In  eection  9  of  the  fran- 
chise, whether  relating  to  arc  lights  or  pow- 
er, than  that  It  refers  to  that  which  may  be 
necessary  for  .the  purposes  spedfied. 

It  Is  agreed  In  the  briefs  that  the  Colorado 
Springs  Electric  Company  Is  the  most  favor- 
ed cnstomor  of  the  defendant  Tha  price, 
then,  flwd  in  defendant's  agreement  with 
that  cornmny  should  govern.  This,  then,  un- 
der the  terms  of  the  franchise,  la  the  price  at 
which  the  dty  la  entiUed  to  receive  the  pow- 
w  donanded  in  this  case. 

Counsel  for  defendant  in  error  makes  an 
Ingenious  argnment  to  show  that  this  price 
is  augmented  and  the  price  to  the  dty  made 
nndetmalnable  by  other  provislona  contained 
la  tbe  contract  with  the  electric  company: 
<jt)  The  amount  to  be  eonsnmed  by  the  elec- 
tee company,  minimum  and  maximum;  (b) 
the  queetton  of  oon^tetltton  avoided  under 
the  agreement  between  the  electric  company 
■nd  the  power  company;  (c)  the  fitct  that 
tbe  electric  company  was  to  furnish  trans- 
misdon  llnca  trom  Manitou  to  Colorado 
brings;  and  (A)  posslbla  transformer  and 
transmission  losses. 
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The  last  two  of  these  propositions  can  In 
no  evat  be  ccmsldered;  for  In  the  agreed 
statement  the  claim  of  the  dty  la  for  the 
right  to  dMuand  and  reedve  from  the  power 
company,  and  at  the  price  luid  by  the  elec- 
tric, company  nnder  its  said  contract,  the 
amount  of  power  claimed,  "to  be  measured 
and  ddivered  to  plaintiff  at  tbe  same  places 
where  power  ts  measured  and  delivered"  to 
liie  electric  company.  And  it  is  provided  in 
the  contract  betwem  the  two  companies  that 
all  power  supplied  thereunder  shall  be  de- 
livered at  the  eaatem  limit  of  the  dty  of 
Manitou  to  transmisaion  Unea  to  be  furnished 
by  the  electric  company.  The  place  (A  deliv- 
ery to  the  dty  must  therefore  be  held  to  be  at 
sudi  eastwn  limit  of  the  dty  of  Maniton,  and 
bmee  the  question  of  the  cost  of  transmis- 
sion lines  and  losses  In  transmission  from 
such  point  to  the  dty  of  Colorado  Springs  is 
not  involved.  The  price  was  to  be  that 
agreed  upon  between  the  power  company  and 
Its  moat  favored  customer,  and  this  Is  admit- 
ted to  be  the  electric  company. 

The  term  *^ee"  cannot  be  said  to  Include 
anything  bat  tbe  rate  fixed  by  tbe  contract 
for  the  sale  of  the  commodity.  The  price 
under  the  tenns  of  paragraph  7.  of  the  con- 
tract between  the  power  company  and  the 
electric  Ugbt  company,  and  which  paragraph 
must  be  controlling  In  the  fixing  of  price  to 
be  paid  by  tbe  dty  of  Colorado  Springs,  was 
to  be  5.8S  mills  per  kilowatt  hour,  when  the 
monthly  consumption  does  not  exceed  1,000,- 
000  kilowatt  hours,  and  when  the  average 
dally  load  factor  for  the  calendar  month  Is 
from  QO  to  07  per  cent.  But,  when  the  said 
load  factor  is  less  than  SO  per  cent.,  tbe  rate 
per  kilowatt  hour  is  to  be  increased  .05  of  a 
mill  for  each  per  cent  of  such  decrease  of 
load  factor  down  to  46  per  cent.,  but  no  de- 
crease of  load  factor  was  to  be  considered 
below  45  per  cent  In  fixing  the  rate.  There- 
fore tbe  rate  for  less  than  45  per  cent  would 
be  5.86  mlUs,  added  to  J25  mills  for  the  6  per 
cent  decrease  in  load  factor,  or  6.10  mills 
per  kilowatt  hour. 

The  amount  demanded  by  the  dty  Is  much 
less  than  1,000,000  kilowatt  hours  per  month, 
and  if  the  load  factor  is  46  per  cent  or  less, 
the  price  to  the  dty  under  the  said  para- 
graph In  the  agreement  toi  the  amount  so 
demandedi  must  be  6J0  mills  per  kilowatt 
hour. 

If,  however,  the  said  load  factor  shall  ex- 
ceed 45  per  cent,  then  the  rate  must  be  re- 
duced according  to  the  schedule  contained  tn 
the  said  contract  between  the  electric  com- 
pany and  the  power  company.  ^ 

This  was  the  agreed  price  at  which  the 
power  was  to  be  sold  and  purchased  in  the 
contract  with  the  most  favored  customer,  and 
the  dty  cannot  be  hampered  by  other  and 
differ^t  contract  agreements,  which  may  or 
may  not  have  bad  influence  In  fixing  that 
price.  It  Is  the  price  fixed  for  the  sale  of 
the  commodity  that  is  to  govern. 

[7]  Finally  defendant  contends  thati(  does 
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not  appear  In  Qw  agreed  statement  Uiat  tbere 
bas  been  a  vote  of  tbe  qualified  ^ector^  of 
tbe  clt7  anthoildng  the  construction  of  and 
maintenance  of  an  electric  Ugbt  plant,  aa 
regolred  by  tbe  statute,  and  tberefore  the 
may  not  demand  tbe  power  to  be  lued 
for  that  purpose. 

This  la  not  a  qnestloB  tiiat  defendant  can 
raise  in  tbla  case.  It  does  not  invoiTe  tbe 
right  or  power  of  the  dly  to  erect  and  main- 
tain  an  electric  Ugbt  plant  for  tbe  purpoaea 
asserted,  nor  to  levy  taxes  therefor.  It  is 
simply  a  question  of  procedure  prorided  by 
the  statute  in  sndb  case,  and  0ie  court  can- 
not presume  tiiat  tto  ctty  has  not,  or  wUl  not, 
proceed  in  accordance  with  the  requirements 
of  tbe  statutes. 

The  Judgment  of  the  district  court  Is  re- 
Tersed,  wltn  Instruction  to  that  court  to  en- 
ter Judgment  for  the  clt7  In  accordance  with 
the  prayer  ot  its  complaint,  and  tbe  views 
herein  exiHrasaed. 

WHITB  and  GABBIGITES,  3J.,  dissent 
BAIIiBT,  agrees  to  llie  construction  given 
the  emitract,  but  dissents  upon  the  record  be- 
fore the  court,  upon  the  proposition  of  fixing 
the  rate  at  which  the  dty  is  to  be  fnmisbed 
cnrreoit. 

KINO  V.  FOSTBR.  (No.  8Sm.) 
(Court  of  Appeals  of  Colorado.  May  11, 1914.) 

1.  BVIDENOX  (I  366*)— JTJDQMEKT  OF  COUBT— 

Production  or  Judgment  Roll. 

A  decree  of  the  court  Ib  not  admiBflible  as 
proof  of  title  without  the  prodoctioii  of  the 
judgment  roll. 

[Ed.  Note.— For  other  caaes,  see  EMdence, 
Cent.  Dig.  H  1521-1539;  Dec.  Dig.  |  366.*] 

2.  Adtebbe  Possession  ({  01*)— Patmsnt  or 
Taxes— GoiAB  or  Title. 

A  decree  of  the  court,  entered  four  yean 

prior  to  the  commencement  of  the  present  ac- 
tion, does  not  constitute  sufficient  color  of  title 
to  support  a  plea  under  the  seven-year  statute 
ot  limitation,  and,  if  no  other  color  of  title  is 
shown,  proof  of  actual  possesaion  and  payment 
of  taxes  is  insufficient  to  support  the  plea. 

[Ed.  Note.— For  other  caaes,  see  Adverse 
Possession,  Gent  Dig.  {|  512-516;  Dec.  Dig.  { 
01.*] 

Error  to  District  Court,  Kiowa  County; 
O.  S.  Essex,  Judge. 

Action  by  Albert  EL  King  against  Geor^ 
S.  Foster.  Judgment  for  tbe  defendant,  and 
{AaintlfF  brings  error.  Beversed. 

John  F.  Mall,  of  Denver,  for  plaintiff  In 
error. 

MOBOAN,  J.  Code  action  for  the  posses- 
sion of  a  quarter  section  of  land.  The  de- 
fendant had  Judgmoit  Tbe  plaintiff  brings 
error. 

'  Tbe  plaintiff  alleged  ownerahlp  In  fee  sim- 
ple; tbe  defendant  denied  it,  admitted  poa- 
aessUm  and  allied  ownership  In  himself; 
pleaded  the  seven-year  statute  of  limitation 


and  a  decree  of  Oie  district  Court  of  Kiowa 
county  quieting  his  title,  which  decree  was 
entered  only  four  years  before  the  commenoe- 
ment  of  tbe  action  herdn.  Plaintiff  inored 
fee-slmple  title  In  himself  and  rested.  Ihe 
defendant  offered  no  evidence  except  the  de- 
cree aforesaid  and  his  own  testimony  that  he 
was  and  bad  been  In  the  actual  possession  of 
the  land  for  a  little  over  10  years,  that  It  was 
fenced  wh«i  he  bou^t  It,  and  had  been 
fenced  emr  since,  and  that  be  had  paid  all 
taxes  oa  It  during  tbat  time. 

[1. 2]  TbB  plaintiff  objected  to  the  hitro- 
ducUon  of  the  decree  on  tbe  ground  that  it 
was  not  accompanied  by  the  Judgment 
but  It  was  admitted  over  tbe  objection.  It 
was  error  to  admit  this  decree  as  prottf  ot 
title  wltboat  the  Judgment  roll ;  and.  as  It 
was  not  made  but  four  years  b^ore  tbls  ac- 
tion was  commenced,  it  did  not  suKKnt  the 
plea  ot  the  statute  of  limitation  pleaded,  even 
If  It  be  considered  as  color  of  title.  Actual 
possession  for  sevoi  years  and  paym»t  ot 
taxes  is  tnsnffldent  to  sustain  the  plea  of  Uw 
statute,  in  tbe  absence  of  proof  of  color  iA 
title,  made  in  good  falOi  prlOT  to  the  com- 
mencement of  the  seven-year  period. 

Judgment  reversed. 


MILLER  et  al.  v.  WELDON.    (No.  37670 
(Court  of  Api;>eals  of  Colorado.   May  11,  1914) 

1.  Taxation  (8  762*)— Tax  Cebtietcaie— Aa- 

BIONlfENT  HT  COUHTY  CUBK— TiME. 

A  tax  deed,  showing  an  assignment  by  tbe 
county  clerk  of  the  certificate  of  purchase  more 
than  three  years  after  the  date  of  tb%  sale,  «• 
dered  tbe  deed  void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Tazatlai, 
Cent.  Dig.  U  1514-1016;  Dee.  Dig.  I  762.*! 

2.  Advebse  Possbbsion  ({  70*) —PATMEin  or 
Taxes—Sbokt  Statutes  or  Likitatioiis. 

A  tax  deed  void  on  Its  face  did  not  set  in 
motion  the  five-year  statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pot- 
sesaloD,  Gent  Dig.  H  450-462;  Dec.  Dig.  I 
79.»1 

3.  Adverse  Possession  d  93*}— Pay^^^t  or 
Taxes. 

Where  defendant  company  received  a  tax 
deed  to  land  in  controversy  which  was  void  on 
its  face.  April  10,  1901,  the  first  aubsequent 
tazea  that  could  be  paid  thereunder  for  the  pur- 
pose of  obtaining  title  under  the  deed  as  color 
of  title  and  payment  of  taxes  for  seven  yeara 
was  the  tax  of  1901,  which  could  not  be  paid 
until  1902,  and  hence  there  could  not  be  pay- 
ment for  seven  years  prior  to  tbe  commence- 
ment of  an  action  to  quiet  title  on  Angost  281 
1908. 

[Ed.  Note. — For  other  cases,  see  AdTerse  Pos- 
eession,  Cent  Dig.  SS  525-627;  Dec.  Dig.  S 
93.*] 

4.  FVIDENCE  (8  366*)— Judo ICENT-^UDOUENf 

Boll. 

A  decree  unaccompanied  by  the  jodgment 

roll  ia  inadmisaible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  81  1521-1539;  Dec.  Dig.  i  366.*] 

Appeal  from  Distrtct  Oonrt,  Tnma  Cooaty; 
H.  P.  Burke,  Jndge. 
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Action  1v  Ifiimle  E.  WUdoo  agidiut  J.  h. 
Miller  and  the  EUnpIre  Banch  &  Cattle  Com- 
pany. Jndgment  for  ^alntlfl,  and  defoid- 
ants  appeal.  Afflrmed. 

R.  H.  Gilmore,  of  Denver,  for  appellants. 
Dana  it  Bloant,  of  Denver,  fOr  api>eUee. 

BTBSSL,  3.  TblB  acOoa  was  bron^t  hr  tbe 
plaintiff  and  appdlee,  Minnie  B.  W^ldon, 
agaimt  the  defendanta  and  appellants,  J.  U 
Miller  and  the  Ean^re  Ran<di  &  OatUe  Com- 
pany, In  the  district  court  of  Tuma  county, 
Colo.,  Angnst  29, 1906.  In  her  complaint,  she 
allies  that  she  la  the  owner  In  fee  aimple 
and  entitled  to  tbe  posaeaBiffli  of  tbe  N.  W. 

section  7,  township  4  N.,  range  48  W.  of 
the  Sixth  P.  M.,  and  that  the  defendants 
^vroDgfnUy  wlthludd  and  wroivfnUy  exercise 
acts  of  ownerqiilp  over  the  same,  and  prays 
jndsment  to  the  ^lOct  that  she  Is  the  owner 
of  tbe  land  above  described  and  oitltled  to 
tbe  poBsesston  thereof,  and  for  damages  in 
the  Bom  of  $260. 

Tbe  first  defMise  stated  fn  tho  answer  de- 
nies the  allegations  of  tbe  comj^alnt ;  tbe  sec- 
aoA  sets  np  that  the  defendant  X  L.  Miller 
and  his  predecessor  In  Interest,  the  Empire 
Banch  ft  Cattle  Company,  have  been  in  pos- 
session o£  the  land  under  c)alm  and  color  of 
title  made  in  good  faltti,  bsaed  npon  a  treas- 
urer's tax  deed,  for  more  than  five  years,  and 
that  plalntlirs  right  of  action  'did  not  ae- 
eme  within  five  years  from  the  date  of  the 
commencement  of  the  action;  fbo  third  re- 
cites that  ttie  Iftnd  in  qnestlon  was  vacant 
and  nnoteopied,  and  that  defendant  Miller 
and  bis  predecessor  in  interest  as  aforesaid 
have,  during  seven  snccesslTe  ysars,  paid  all 
taxes  assessed  npon  tbe  same  under  claim 
and  odor  of  title  made  In  good  flaidi;  and 
the  ftnutii  allies  that  a  decree  of  ttie  oounty 
court  of  Ynma  count?  in  the  year  1902  quiet- 
ed tbe  title  to  said  premises  In  said  Bmpire 
Bancb  &  Cattle  Company.  There  seems  to 
have  been  no  othor  pleading  In  the  case. 

[1]  Tbe  ai^lee  deralgned  title  from  the 
government  of  tbe  Unitod  States  to  hexs^ 
througji  divers  mesne  conveyances,  and  tbe 
defendants  ofTered  in  eviaen<%  a  treasnmr's 
tax  deed  to  the  Elmplre  Banch  &  Cattle  Com- 
pany, dated  April  10,  1901.  and  rerorded 
April  22,  1901.  Tbe  deed  showed  an  assign- 
ment by  the  county  derk  of  the  ca*tiflcate  of 
PQrcfaase  more  than  three  years  after  tbe 
date  of  sale,  thereby  rendering  the  same  void 
upon  Its  face,  as  h^  in  Johnson  v.  Olbson, 
m  CtOo.  Appk  892.  133  Pac  1062.  and.  upon 
proper  (Ejection,  It  was  excluded  as  evideoce 
of  paramount  title,  but  admitted  as  color  of 
title. 

(2]  The  deed,  being  void  upon  its  face,  did 
not  set  In  operation  the  five-year  statute  of 
limitatUm  reUed  i^n  In  thO  second  d^ense. 
BbDplre  Banch  ft  Cattle  Company  v.  Howell, 
24  Colo.  App.  417-420. 183  Pac.  1124 ;  Oomer 
V.  Chaltee,  6  GOlo.  814-317. 


t<}  trnder  the  defense  of  paymoit  of  taxes 
for  seven  successive  years  under  claim  and 
color  of  tlUe  made  In  good  faith,  defendants 
offered  to  prove  tho  payment  of  taxes  ^r  tbe 
years  1900  to  1907,  both  Inclusive.  The  pay- 
mmt  of  the  taxes  for  the  year  1900,  past  due 
when  the  tax  deed  issued,  could  not  properly 
be  counted  as  one  of  the  necessary  seven 
yearly  payments.  The  payment  of  taxes  for 
the  year  1901  could  not  have  been  made  until 
1902.  which  would  be  tbe  first  payment  under 
the  deed  to  have  started  tbe  running  of  the 
statute,  and  it  was  Impossible  for  seven 
years  to  have  exi^red  between  tbe  date  of 
such  payment  and  the  date  of  tbe  commence- 
ment of  the  action.  l%erefore  the  proof  of- 
fered was  insufficient,  and,  upon  objection 
being  made,  was  properly  exduded. 

[4]  In  support  of  the  fourth  defense,  a  de- 
cree of  the  county  court  of  Yuma  county  pur- 
porting to  quiet  the  title  to  the  premises  In 
the  Empire  Ranch  ft  Cattle  Company  was 
offered  In  evidence.  The  decree  was  unac^ 
companied-by  the  jud^ent  roll,  and  its  ad- 
mission was  objected  to  for  this  reason,  and 
the  objection  was  properly  sustained.  Em- 
pire Banch  ft  Cattle  Company  v.  Battelle,  24 
Colo.  App.  37B,  133  Pac.  1123. 

This  left  the  defendants  without  any  proof 
of  title  whatsoever  and  without  any  diowlng 
of  the  rlgbt  of  possession,  whereupon  Judg- 
ment was  rendered  in  favor  of  the  appellee. 

Numerous  objections  were  raised  to  the  In- 
troduction of  evidence  and  the  rendition  of 
Judgment,  and  the  rulings  of  the  court  there- 
on are  now  assigned  as  error.  Many  of  them 
have  been  repeatedly  decided  by  this  or  the 
Supreme  Court  adversely  to  the  contentions 
of  the  appellants,  some  of  them  are  without 
any  record  In  the  abstract  in  support  of  the 
questions  presented,  and  others  are  wholly 
untenable,  and  we  have  found  none,  under 
tbe  condition  of  the  record,  that  would  Jus- 
tify us  In  disturbing  tbe  Judgment  of  the  trial 
court,  and  therefore  It  Is  hereby  afflrmed. 

Affirmed. 


BALLINGEB  v.  YATES.     (No.  8969.) 
(Court  of  Appeals  of  Colorado.  May  11,  1914.) 

1.  Assignments  (8  121*)— Chose  in  Action 
—Legal  TITL!^— Right  to  Sxte. 

Where  a  claim  for  money  due  was  assigned 
to  B.  for  collection,  the  l^al  title  to  the  claim 
vested  in  him,  and  be  tiecame  the  real  party  in 
interest,  and  entitled  to  prosecute  an  action  on 
the  claim  in  bis  own  name. 

[Ed.  Note.— For  other  cases,  see  Assi^ments. 
Cent  Dig.  H  200-205;  Dec.  Dig.  »  121.*] 

2.  AsBiQKiains  (f  89*)— OuosB  IH  Aonoir— 

TBAHSrXB  VOS  COUAOIIOIf— Tbusts— Pow- 

BB  Coupled  with  Intebest, 

Where  a  chose  in  action  was  assigned  to 
B.  for  collection,  he  to  institnte  suit  thereon 
and  retain  25  per  cent,  of  tbe  proceeds  for  his 
services  on  recovery  of  judgment  agaioat  the 
debtor,  B.  held  the  judgment  in  trust  for  his  as- 
sisnor,  coupled,  however,  with  an  interest  in 
himself  to  tbe  amount  of  25  per  cent,  of  the 
claim ;  and  hence  the  assignor  could  not  compel 
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an  aaslgnmtait  of  tlw  jodgment,  nor  leqnin  B. 
to  release  it  ODtil  hiB  Interest  hltd  been  satis- 
fied. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Gent.  Dig.  1 137;  Dec.  Dig.  8  88-*] 

3.  AasioinDCNTa  (f  89*)— Ghobx  zn  Action-^ 
Tbanbixb  of  Glaih  tob  CJozxeotion— Baii^ 

HBHT, 

Since  a  chose  in  action  may  be  bailed,  an 
assignment  thereof  for  collection  creates  a 
relation,  as  between  the  assignor  and  assignee, 
analogous  to  that  of  a  bailment  nnder  contract 
by  the  bailee  to  perform  services  for  the  bailor 
for  which  the  bailee  is  entitled  to  compensation, 
and  to  retain  the  possession  of  the  chose  in  ac- 
tion or  its  proceeds  until  his  claim  is  satisfied. 

[Ed.  Note.— For  other  casea  see  Assignments, 
Gent.  Dig.  8  137;  Dec  DigTi  89.«] 

4.  ASSIQHHENTS    (f  92*)— PATVEHT— AflSZOlT- 

OB  OP  Cause  of  Action. 

Where  a  claim  was  assigned  to  B.  for  suit, 
nnder  an  agreement  that  he  was  to  have  2S  per 
cent,  of  the  judgment  obtained,  he  having  ob- 
tained judgment,  the  judgment  debtor,  with 
knowledge  that  the  suit  had  ibeen  brought  and 
judgment  obtained  in  B.'s  name,  could  not  com- 
promise or  otherwise  settle  the  same  by  pay- 
ment to  the  creditor,  except  at  his  periL 

[Ed.  Note.— FtHT  other  cases,  see  Assignments, 
Cent  Dig.  f  158 ;  Dec.  Dig.  |  92.*] 

Error  to  District  Court,  City  and  County 
of  Denver ;  Greeley  W.  Whitford,  Judge. 

Action  by  William  B.  Yates,  trustee  in 
bankruptcy  for  E.  M.  Johnson,  against  E.  E. 
Ballinger  for  the  cancellation  of  a  judgment. 
From  a  decree  In  favor  of  complainant,  Bal- 
linger brings  error.   Reversed  and  remanded. 

John  Hipp,  of  Denver,  for  plalutifE  In  error. 
Ezra  Keeler,  of  Denver^  for  defendant  In  er- 
zor. 

KING,  J.  January  1,  1909,  the  Stern- 
Prince  Importing  Company  retained  tbe 
State  Collection  Agracy  of  Denver  as  Its 
agwt  for  the  collection  of  claims  under  a 
written  contract,  by  which  the  collection 
agency  agreed  that  "all  accounts  worthy  of 
legal  proceeding  will  be  placed  In  Its  law 
department  for  rait,  and  such  salts  will  be 
brought  ftt  the  expense  of  the  agency,"  and  it 
was  agreed  tbat  upon  Judgments  secured  by 
it  the  agency  sbonld  receive  25  per  cent  of 
the  judgment  SL  M.  Johnson  being  indebted 
to  the  Stem-Prince  Importing  Company  In 
the  stun  of  $519.76,  tbe  company  made  a  wrll> 
ten  assignment  of  Its  claim  against  Johnson 
to  EL  S.  Ballinger  for  salt  and  collection, 
folllngw  was  manager  of  the  collection 
agency.  On  the  23d  day  of  Febmary,  1908, 
Ballinger  commenced  suit  In  his  own  name 
agabist  the  said  Johnscm,  caused  sommons  to 
be  Issued  and  served,  thereafter,  on  or  about 
the  16th  day  of  AdtU,  obtained  a  Jodgment 
in  the  sum  of  1382.30,  and  costs  taxed  at 
94.46,  and  on  the  22d  day  of  April  caused  a 
transoipt  of  the  Judgment  docket  in  said  ac- 
tion to  be  filed  and  recorded  in  the  office  of 
the  recorder  of  the  county  of  Pueblo,  which 
became  a  Uen  upon  the  real  estate  of  the 
Judgment  debtor.  AU  costs  and  expaises 
were  paid  by  Ballinger.    On  or  about  tbe 
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19th  day  of  October,  1009,  the  said  Johnson 
made  a  settlement  with  the  Stem-Prince  Im- 
porting Company,  by  which  that  company,  la 
consideration  of  $250  in  cash  paid  to  it,  and 
execution  and  delivery  of  three  notes  of 
$31.60  each,  admitted  satisfaction  of  ttie 
Judgment,  agreed  to  release  the  same,  and 
gave  an  order  as  follows:  "State  Collection 
Agency,  City-- Gentlemen :  Upon  this  order 
kindly  release  the  Judgment  which  you  hold 
for  us  in  your  name  against  E.  M.  Johnson, 
Pueblo,  and  oblige.  Yours  truly,  The  Stem- 
Prince  Importing  Co.,  by  J.  L.  Stem,  Treas." 

On  inresentation  of  said  written  request, 
Ballinger  refused  to  release  or  discharge  the 
Judgment  except  upon  payment  to  him  of  25 
per  cait.  of  said  Judgment  Thereupon  John- 
son brought  suit  against  Ballinger  and  the 
Importing  company,  asking  for  a  decree  de- 
claring said  Judgment  satisfied.  The  import- 
ing company  made  no  defense,  but  Ballinger 
filed  answer  and  cross-complaint,  setting  up 
ibe  foregoing  facts,  and  ailing  that  he  was 
Interested  in  tbe  said  judgment  to  the  ex,tent 
of  25  per  cent  thereof  and  the  costs  by  blm 
expended,  that  tbe  settlement  made  t^etwem 
the  plalntitf  Johnson  and  the  Stem-Pilnce 
Importing  Company  was  entered  into  to  de- 
fraud said  Ballinger  and  deprive  him  of  his 
commission  and  costs,  and  offering  to  satis- 
fy and  release  said  Judgment  upon  payment. 
W.  B.  Vates,  trustee  in  bankraptcy  of  the 
said  Johnson,  was  substituted  as  par^  plain- 
tlif.  Judgment  was  rendered  in  fiivw  of  the 
plaintiff  against  said  Ballinger. 

[1]  1.  Upon  the  assignment  of  the  chose  la 
action  aforesaid  to  Ballinger  tor  collection, 
the  legal  tlUe  thereto  vested  in  lilm.  He  be- 
came Uie  real  par^  in  Interest,  and  was  en- 
titled to  prosecute  an  action  thereon  lo  Ui 
own  nam&  4  Gye.  67;  Lake  County  v. 
Schradsky.  81  Goto.  178, 182,  71  Pae.  U04. 

[2]  While  it  Is  true  that  Ballinger  lidd  the 
1^1  title  to  'said  Judgment  in  trust  for  the 
Stem-Prince  sporting  Gompany,  It  Is  llke> 
wise  true  that  his  trust  was  coupled  with  an 
Iqterest  in  himself,  and  tbe  cestui  que  trust 
could  not  compel  the  assignment  of  the  Jodj^ 
ment  to  It  nor  requlie  the  trustee  to  nleaM 
it  until  it  had  paid  tbe  trustee  or  otbenrlsft 
satisfied  him  for  his  Interest  in  tbe  Judgment 
in  this  cue  amounting  to  at  least  25  pv 
cent  of  the  Judgment  obtained. 

It]  While  the  assignee  lield  tbe  asalgiied 
didm  for  collection,  his  relation  to  the  8tHn- 
Prince  Importing  Company  was  analogous  to 
that  of  a  bailee  undw  contract  to  peifoim 
servlceB  for  tbe  benefit  of  the  bailor,  and  tor 
which  he  was  to  receive  compensation,  and 
entitled  to  retain  possession  of  tbe  dms  la 
action,  or  its  proceeds,  until  paid.  Tbelr  re- 
latloitt  have  not  been  matoiaUy  ehaaged  Iff 
secnrtng  a  Judgment  ezc^  Uiat  it  Is  more 
nearly  analogous  to  that  tit  a  trustee  holdliig 
a  legal  tlHe  for  the  benefit  of  Us  oestnl  doe 
trust,  but  with  an  interest  whldi  must  be 
satisfied  before  he  can  be  compelled  to  exe- 
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cate  the  tnut  tnislnt  over  fhe  Judgment 
or  tbe  proceeds  tbereof. 

[4]  The  Judgmoit  driitor,  having  full 
knowledge  of  the  rait  brought  and  Jndgmoit 
obtained  in  Balllnger^  name,  could  not  com- 
promise or  otiierwlse  settle  the  judgment  by 
payment  to  tbe  Stem-Prince  Importing  Oom- 
pany,  except  at  bis  peril,  and  he  1b  not,  and 
cannot  be^  in  any  better  potftton  to  enforce 
the  leleaae  or  saUsfectlon  of  the  judgment 
by  the  Jadgment  creditor  than  is  the  Stem* 
Prince  Importing  Company. 

A  chose  in  action  may  be  balled.  In  this 
case,  the  contract  et  balhnent  eraatod  a  trust 
4  C^a  166;  CabanlSB  v.  Ponder,  66  Ga.  184; 
Sanders  t.  David,  13  B.  Uon.  (Ey.)  4S2; 
Loomis  T.  Stave,  72  111.  623;  Flndell  v. 
Grooms,  IS  B.  Mod.  (Ky.)  501;  Cowdrey  v. 
Vandenhnrgh,  101  D.  S.  572,  25  L.  Ed.  S28. 

The  jadgment  Is  reversed,  and  tbe  cause 
remanded,  with  directions  to  the  trial  court 
to  enter  judgment  in  favor  of  plaintiff  In  er- 
ror, Ballinger,  unless  within  90  days  the 
plaintiff  pay  into  mid  conrt  for  the  use  of 
BBid  Ballinger  26  per  cent,  of  tbe  Judgment, 
together  with  interest  thereon  from  its  date, 
in  which  event  said  BalUnger  shall  be  re- 
quired to  encute  and  deliver  a  release  and 
satiseaetlon  of  the  said  Judgmoit,  or,  upon 
follnre  so  to  do,  the  judgmrat  may  be  set 
aside  by  order  or  decree  of  the  court;  pro- 
vided, however,  tiiat  in  case  the  plaintiff  can 
show  that  the  sold  Ballinger,  or  the  State 
Collection  Agency  of  Denver,  was  at  the  time 
of  the  commencement  of  this  suit,  and  now  is, 
indebted  to  tiie  Stem-Prince  Importing  Com- 
pany in  any  Rom,  the  amount  of  said  indebt- 
edness may  be  offset  against  the  claim  of  the 
said  BalUnger  herein;  and  fer  the  purpose 
of  making  rach  ^wlng,  if  he  be  so  advised, 
the  def&idant  In  error  herein  may  be  per- 
mitted to  file  amended  or  supplemental  r^ly 
to  defendant's  answer  and  cross-complaint 

Reversed  and  remanded. 


GIBSON  V.  BIEHLE.   (No.  SOTS.) 
(Court  of  Appeals  of  Colorado.   May  11,  1014.) 

1.  Specific  Pbbfobkakce  (|  49*)— GoiTTBAcrs 

EnFOBCE&BU  —  ConSIDKRATIOH  —  MUTUAL 

Fbomise. 

In  a  contract  for  the  exchange  of  real  prop- 
erty, the  promise  by  each  party  to  convey  is  a 
valuable  coosideration  for  tbe  other  party's 
agreement,  end  specific  performance  of  Bach  eon* 
tract  may  be  decreed. 

[Ed.  Note.— For  other  caseB,  see  Spcdfic  Po- 
formance.  Cent  Dig.  H  140-151;  Dec  Dig.  | 
49.*] 

2.  SPBCmO  FBBTOBlCAnCB  (i  32*)— CONTBAOTS 

ENroBCBABLE— Mutuality— Condition. 
Where  a  written  contract  for  the  exchange 
of  real  property  between  the  parties  provided 
that  tbe  plaintiff  iliould  have  the  right  to  in- 
Bpect  the  property  before  being  bound,  and  It 
appeared  that  the  plaintiff  had  made  such  in- 
spection, and  had  notified  tbe  defendant  tiiat  tiie 
property  was  satisfactory  prior  to  tbe  time  set 
io  the  contract  for  the  performance  thereof,  the 


c(mtract  became  mutually  Undlng  and  may  be 

specifically  enforced. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
l^ance,  Cent  I^.  f|  89-89;   Dec.  Dig.  S 

Error  to  District  Court,  Denver  County; 
James  H.  Teller,  Judge. 

Action  by  William  B.  Gibson  against  WU- 
Uam  Rlehle.  From  a  judgment  for  tbe  de- 
fendant on  the  pleadings,  plaintiff  brings 
error.  Reversed  and  remanded. 

Clarence  3.  Morley,  of  Doiver,  for  plalntlfl 
in  error.  William  A.  Bryans,  of  Denver,  for 
defendant  In  error. 

MOBOAN,  J.  The  lomr  court  sustained 
defendants  motion  for  judgmoit  on  the 
pleadings.  Plaintiff  brings  error.  The  com- 
plaint  was  for  tbe  q>ectflc  performance  of  a 
written  contract  for  the  ^change  of  real 
pnvnrty  owned  by  each  of  the  parties,  re- 
spective. The  anst^r  admits  the  oontract, 
pleads  it  in  hiec  verba,  and  allies  that  it  is 
wholly  without  any  valnable  consideration, 
wholly  without  mutuality,  and  void,  togeth- 
with  othM  defenses  not  now  Involved. 
The  consideration  consisted  in  the  respective 
promise  and  agreement  to  convey  by  each 
party  upon  conveyance  by  the  other.  Plain- 
tiff's promise  and  agreement  to  convey  was 
followed  by  a  proviso,  or  condition,  that  de- 
fondant's  property  should  prove,  on  Inspec- 
tion, satisfactory  to  him.  This  provlBlon 
seems  to  have  be«n  inserted  because  plaintiff 
had  not  seen  defendant's  property  at  the  time 
the  contract  was  made.  The  complaint 
states,  however,  that,  prior  to  the  time  set 
for  performance,  tbe  plaintiff  Inspected  de- 
fendant's luroperty  and  notified  the  defendant 
that  the  same  was  satisfactory,  and  that,  aft- 
er so  notifying  defendant,  plaintiff  vreat  to 
the  place  where  it  was  agreed  the  contract 
was  to  be  carried  out  on  the  date  agreed 
upon,  ready  and  prepared  to  perform  his  part 
of  the  contract  and  that  defendant  did  not 
appear  there,  and  afterward  refused  to  per- 
form his  part  of  the  contract  stating,  also, 
that  plalutiffl  Is  still  prepared,  able,  and  de- 
sirous of  carrying  out  the  contract 

There  are  many  reascms  why  a  suit  for 
the  spedflc  performance  of  a  contract  will 
not  lie.  when  an  action  for  damages,  at  law, 
tor  a  breach  theHof,  may;  but  It  is  our  in- 
tention to  notice  none  of  them  except  the 
two  that  are  urged  herein,  to  wit:  First, 
want  of  a  valuable  consideration;  second, 
lack  of  mutuality  because  of  the  proviso — 
as  to  the  plaintiff's  promise  to  convey — tbat 
defondant's  property  should  prove  satisfac- 
tory on  inspection.  Tlie  lower  court  based 
its  Judgment  wholly  upon  the  first  but  It  is 
contended  here  tbat  its  Judgment  should 
stand  for  the  seramd,  reason.  It  Is  concluded 
that  neither  reason  is  available  to  support 
the  Judgment  on  tbe  pleadings. 

[1]  1.  The  promise  and  agreement  to  convey 
by  each  party,  respectively,  upon  conveyance 
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by  the  othar,  exinresBed  In  tlie  written  eon- 
tract  as  the  consideration  for  eacb  party's 
agreement  to  convey  the  real  proper^  In 
exchange,  was  a  valuable  consideration. 
Bishop  on  Contracts  (Enlarged  Ed.)  §  76; 
Parsons  on  Contracts  (0th  Ed.)  p.  466  et  seq. 
This  being  true,  spedflc  per&rmance  coald 
be  enforced,  so  far  as  the  objection  as  to  the 
consideration  Is  concerned.  Pomeroy  on 
Specif.  Ferf.  (2d  Ed.)  S  ff7. 

Dnder  this  contention,  defendant  in  error 
relies  upon  the  case  of  Winter  t.  Goebner,  2 
Colo.  Avp'  259.  SO  Pac:  51,  and,  it  seems,  the 
lower  court  based  its  conclnaion  on  the  rule 
announced  in  that  case.  The  court  In  that 
case  used  the  words,  **valuable  conslderatiott" 
as  contrasted  with  a  naked  promise  of  notb- 
log  of  value,  or  a  voluntary  promise  or  agree- 
ment; and,  while  the  court  in  tliat  case  fur- 
ther said  "a  promise  against  a  laromise  is 
not,  in  this  class  of  cases,  *  *  *  a  good 
consideration,"  it  used  the  word  "promise 
In  the  sense  of  a  naked  promise  of  nothing  of 
value  against  the  same  kind  of  a  promise  or 
a^lnat  a  promise  of  a  valuable  thing  on  one 
side  only.  The  court  Intended  to  say  that 
the  promises  must  be  mutual,  both  of  a  thing 
of  value,  in  this  claBS  of  cases ;  so  that  ei- 
ther partj  to  the  contract  may  be  entitled 
to  the  eQultable  relief  of  spedflc  performance, 
thns  carrying  oat  the  prindlple  that  a  party 
coming  Into  a  court  of  equity  must  be  pre- 
pared to  do  equity,  and  not  be  permitted  to 
demand  of  another  that  which  he  could  not 
be  required  to  do  on  his  part.  8  Pomeroy's 
Bi.  Juris.  (2d  Ed.)  1 1404  et  seq. 

[2]  2.  While  the  proviso,  or  condition,  in 
the  contract,  that  plalnttfTs  oblation  de- 
pended upon  his  inspection  of  defendant's 
property  and  npon  Its  being  satisfactory  to 
hlro  may  have  destroyed  the  inotaallty  there- 
of at  Its  Inception,  and.  In  effect  may  have 
rendered  plalntiflCs  promise  to  convey  option- 
al with  him,  and  also  made  the  contract  nnl- 
lateral  and  conditional  In  form,  nevertheless 
be  alleges  safflclent  facts,  as  above  mention- 
ed, to  remove  this  bar  to  mutuality  and  to 
establish  absolutely  mutual  engagement  prior 
to  the  time  set  in  the  contract  for  the  com- 
plete performance  thereof  at  which  time  the 
conveyances  were  to  be  made.  It  is  true,  it 
Is  the  general  rule,  that  th^  mutuality  must 
be  determined  as  of  the  time  when  the  con- 
tract is  executed,  but  there  are  several  well- 
defined  exceptions  to  this  general  role,  and 
plalntlfTs  allegations,  as  above  referred  to, 
bring  this  contract  directly  within  one  of 
these.  Mr.  Pomeroy,  In  hia  work,  says: 
"These  exceptions  are  well  established ;  many 
of  them  are  common  and  familiar."  Refer- 
ring to  that  species  of  exceptions,  "contracts 
unilateral  In  form,"  he  says:  "Among  the 
examples  of  this-  species  are  those  contracts 


by  which  the  party,  upon  whom  alone  an  obU- 
gatlon  arising  from  the  express  stipulations 
rests,  covenants  fa  promises  to  do  or  to  tar- 
bear  from  some  specified  act  niwn  the  request 
of  the  oth»,  and  those  which  ttie  party 
making  an  attae  em&aantB  or  promises  to  do 
or  to  omit  some  act  upon  the  assent  or  t(^ 
ccs>tanee  of  the  person  to  whom  the  otSes  it 
addressed,  and  those  In  which  the  party  cui- 
fera  an  option  upon  the  other.  The  contracts 
of  this  kind  are^  In  reality,  cmdiUaial  agree- 
ments. Upon  the  hwmlng  ot  the  condition 
— 4hat  Is,  upon  making  the  request  gtvlng  ibe 
assent  or  declaring  the  option— they  become 
absolute^  and  In  many  instances  mutual  la 
their  obligation."  Pomeroy  on  Spec.  Ferf 
of  Contracte  (2d  Bd.)  ||  168,  169,  and  aa- 
thoniles  dted  In  note  a)  Iip.  236.  237.  wbere 
authorities  contra  are  also  discussed;  Fry 
on  Spec  Perf.  (3d  Ed.)  1 465,  p.  SIS,  and  note 
4,  where,  illustrating,  It  la  said.  "Whoe  a 
eonditiODal  contract  bad  beccnne  absolute  by 
the  exercise  of  an  option  ot  purchase."  See^ 
also  Pomeroy's  Bq.  Jnrlsp.  (2a  BO.)  {  1406^ 
p.  2162,  and  note  1,  p.  216S,  where,  dlsthi- 
goistaing  the  general  rule*  the  author  quotes: 
"Where  the  plaintiff  has  already  compiled 
with  the  unaafon»able  condltkm,  the  objec- 
tion of  want  of  mutually  cannot  be  made." 
Woodruff  v.  Woodruff,  44  N.  J.  Eq.  349.  Ifi 
AU.  4,  1  L;  B.  A.  S80;  WUka  v.  Georgia  P. 
R.  R.  Co..  79  Ala.  180;  Welch  t.  Wbelplef. 
62  Hlch.  15  [28  N.  W.  744]  4  Am.  St.  Re{b 
810.  While  the  foregoing  authorities  hive 
met  with  some  opposition  in  the  past,  oar 
courts  seem  to  follow  them  quite  directly. 
See  Gordon  v.  Darnell,  6  Colo.  802;  Frne  t. 
Houghton,  6  Golo.  318;  Wood  et  aL  v.  Cas- 
serleigh,  30  Colo.  287,  71  Pac.  360,  97  Am. 
St  Rep.  138;  Rude  v.  Levy,  48  Colo.  48^  96 
Paa  B60.  24  L.  B.  A.  91,  127  Am.  St  Bep^ 
123. 

So,  where  a  written  contract  for  the  ex- 
change of  real  property  expresses  the  con- 
sideration as  the  respective  agreements  and 
promises  to  convey  of  both  parties,  upon  con- 
veyance by  the  other,  specific  performance 
may  be  enforced,  other  necessary  elemei^ 
aK>earlng,  although  the  promise  and  agree- 
ment to  convey  by  one  of  the  parties,  who  is 
the  plaintiff,  Is  followed  by  a  claoae  ex- 
pressing a  condition  that  the  property  ot  the 
other  shall,  on  inspection,  prove  satlsfiictory, 
If  the  plaintiff  alleges  and  proves  that  he  in- 
spected the  said  property  and  accepted  it  as 
satisfactory  and  so  nottfled  the  defoidant  all 
prior  to  the  time  set-  tai  tbe  contract  for  tbe 
p«formance  thereof,  In  tbe  absence,  of 
course,  of  any  other  ohsta<^e  otherwise  than 
the  two  Interposed  herein,  and  disposed  ot  by 
this  opinion. 

The  judgment  on  the  pleadli^  is  thoefore 
reversed,  and  the  cause  remanded. 


Digitized  by  Google 


Colo.) 


0AB80K  T.  OODWOBTH 


986 


CARSON  T.  OUDWOfiTH.  Oaaatr  Tiwiaanr. 
(N(k  38T7.] 

(Court  of  AweBb  of  Colorado.  May  U,  1014.) 
Watebs  and  Watbb  Cotmns  (S  226*)— Ibbi- 

OATIUN  DI8XBI0T9— luUIDB  WhIQS  UAT  BK 

Inci^cded. 

LaDd,  the  title  to  which  was  eTidenced  by  a 
United  Sta^  TeixlTer's  receipt,  was  properly 
taken  into  an  Irrlgatioii  digtrict,  eBpecially 
where  a  patent  was  salHieqQently  issued  to  the 
holder  Of  the  receipt,  since  the  patent  related 
back  to  the  issnance  of  the  receipt,  and  showed 
conclu^Tely  that  the  bolder  bad  complied'  with 
all  the  requirements  of  the  statute  prerequisite 
to  the  issuing  of  the  receipt,  and  that  bis  title 
when  the  district  was  organised  was  unassail- 
able even  by  the  goTemment,  and  Rev.  St.  1908, 
i  3440,  providing  for  the  irrigation  of  such  dis- 
tricts whenever  a  majority  of  the  resident 
freeholders  owning  land  bo  desire,  and  section 
3441,  requiring  the  itetition  to  be  signed  by  a 
majority  of  the  resident  freeholders,  do  not 
exclude  holders  of  sach  receipts. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Courses,  Cent.  Dig.  S  318 ;  Dec  Dig.  | 
226.^ 

Brror  to  District  Conrt,  Morgan  County ; 

H.  P.  Bnrke,  Judge. 

Action  by  George  W.  Carson  against 
George  L.  Cudwortb,  County  Treasurer  of 
Morgan  County,  Colo.  A  general  demurrer  to 
the  complaint  was  sustained,  and  plaintiff 
brings  error.  Affirmed. 

Taylor  &  Pendell,  of  Ft  Morgan,  for  plaln- 
tlff  In  error.  C.  O.  Rlckel  and  Stephenson 
&  Stephenson,  all  of  Ft.  Morgan,  for  defend- 
ant In  error. 

CUNNINGHAM,  P.  J.  Plaintiff  In  error, 
Carson,  held  a  United  States  receiver's  re- 
ceipt for  80  acres  of  land  in  Morgan  coun- 
ty,  which  receipt,  Issned  to  him  on  November 
21,  1008,  was  recorded  In  Morgan  county  on 
December  31, 1908.  This  land  Ues  within  the 
boundaries  of  the  Badger  Irrigation  district 
organized  February  17,  l^Od.  Carson  receiv- 
ed a  patent  to  the  80  acres  on  July  26,  1909. 
On  October  24, 1911,  he  filed  his  complaint  in 
the  Morgan  district  court  for  the  purpose  of 
restraining  defendant  in  error,  who  was  coun- 
ty treasurer  of  Morgan  coonly,  from  making 
sale  of  said  land  for  the  delinquent  Irriga- 
tion tax  for  the  year  1910.  In  his  complaint 
Carson  averred  that  he  held  the  land  under  a 
receiver's  receipt,  as  stated  above,  and  also 
alleged:  "That  the  Badger  Irrigation  district 
was  dnly  organized  and  formed,  and  the  or- 
ganization thereof  completed  on,  to  wit,  Feb- 
ruary 17,  1909 ;  that  at  the  time  of  its  or- 
ganization plaintiff's  interest  in  said  describ- 
ed lands  was  evidenced  by  what  Is  known  as 
ft  receiver's  receipt  issued  out  of  the  public 
laud  office  at  Denver,  Colo.,  on,  to  wit,  No- 
vember 21,  1908,  many  months  prior  to  the 
organization  of  said  district,  which  said  re- 
ceiver's receipt  la  of  record  In  the  county 
clerk  and  recorder's  office  of  Morgan  county," 
etc  The  court  sustained  a  general  demurs 
rer  to  plalntifTs  complaint^  and  he  brlnga 


the  case  here  <m  writ  of  error.  The  sole 
Questioa  tor  our  determlnatfon  Is  presented 
In  the  following  quotation  from  plaintifTs 
brief:  "malntlff  contends  that  the  Irxlgatl(m 
Act  of  Colorado  covers  only  sadh.  owners  of 
land  as  are  owners  la  absolute  fee  simple, 
and  that  a  holder  of  a  recetver's  rec^pt  Is 
not  such  an  owner," 

1.  Plaintiff  predicates  his  contention  that 
lands  held  by  a  reGeiTer*s  recdpt  cannot  be 
covered  by  the  Irrigation  Act  and  taken  Into 
an  irrigation  district  upon  the  t&ct  that  In 
sections  3440,  8441.  and  3442,  R.  S.,  audi  lan- 
guage as  the  following  occurs:  "Whenever 
a  majority  of  the  rettdmt  /reeholders  own- 
ing Umda  In  any  district  desire  to  provide 
for  the  irrigation  of  the  same  they  may  pro- 
pose the  organization  of  an  Irrigation  dis- 
trict under  the  provisions  of  this  act,"  etc. 
Section  3440,  R.  S.  And  again:  "For  the 
purpose  of  the  establishment  of  an  irriga- 
tion district  as  provided  by  this  act,  a  pe- 
tition shall  be  filed  with  the  board  of  coun- 
ty commissioners  of  the  county  *  *  *  said 
petition  shall  be  signed  by  a  majorl^  of  the 
resident  freeholdera  within  said  *  *  * 
district"  Section  3441.  R,  S.  There  Is  no 
allegation  in  the  complaint  that  the  plaintiff 
was  not  fully  advised  of  all  the  steps  leading 
up  to  the  organlzatlott  of  the  district,  nor  Is 
there  any  avermoit  tliat  he  in  any  wise  pro- 
tested or  took  any  steps  whatever  to  have 
his  land  excluded.  Our  attention  has  been 
called  to  no  case  or  authority  of  any  kind 
directly  in  point  Plaintiff  concedes  that 
lands  h^d  under  a  receiver's  receipt  are 
subject  to  taxation  for  state  and  county  pur- 
poses, that  they  are  subject  to  barter  and 
sale,  and  that  they  may  be  considered  as 
marketable  title.  The  authorities  are  harmo- 
nious to  the  effect  that  a  receiver's  receipt 
is  prima  facie  evidence  of  title;  therefore, 
the  plaintiff  having  pleaded  that  he  held  the 
land  under  a  receiver's  receipt  (which  receipt 
he  set  out  in  his  bill  In  hate  verba),  and  the 
defendant  having  demurred  generally  to  the 
complaint  it  would  appear  that  plaintiff's  ti- 
tle, for  the  purposes  of  this  case,  must  be 
conceded  as  sufficient 

Plaintiff  must  have  represented  to  the  gov- 
ernment that  he  had  in  good  faith  compiled 
with  all  of  the  regtilrements  of  the  federal 
law  prerequisite  to  the  issuance  to  him  by 
the  government  of  the  receiver's  receipt  and 
his  representations  must  have  been  relied 
upon  by  the  government,  else  the  receipt 
would  not  have  Issued.  The  only  thing  that 
could  excuse  the  government  or  relieve  It 
from  the  necessity  of  Issuing,  In  due  time,  a 
patent  to  the  plaintiff  would  be  a  discovery 
that  the  representations  of  plaintiff  were 
false.  He  makes  no  contention  here  that  he 
was  not  entitled  to  the  receiver's  rec^pt 
which  he  had  received,  and  therefore  to  a 
patoit  and  it  is  not  pocelved  how  be  could 
be  permitted  to  so  contend.   Moreover,  the 
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patent  having  Issued  to  Mm  later  on,  «a  he 
avers  In  bis  complaint,  it  relates  back  to 
the  date  of  the  Issnance  of  the  receiver's  re- 
ceipt, and  shows  conclnslvelr  that  he  had 
compiled  with  all  the  requirements  of  the 
federal  statute  prerequisite  to  the  issuing 
of  a  receiver's  receipt,  and  determines  con- 
clDslvely  that  his  title  at  the  time  the  dis- 
trict was  organized  was  unassailable,  even 
by  the  government  A  receiver's  receipt, 
regular  in  all  respects,  both  as  to  Its  form 
and  the  antecedent  acta  of  the  entryman 
leading  up  to  it,  has  beai  held  to  be  good 
as  against  a  snbaeqnent  patent  issoed 
the  govenunent 

In  Simmons  t.  Wagner,  101  TT.  B.  261,  25 
L.  Ed.  910,  it  Is  said:  "It  is  well  setUed  that 
when  lands  bare  once  been  sold  by  the  United 
States,  and  the  purchase  money  paid,  tiie 
lands  sold  are  segret^ted  tarn  the  pvblic 
domain,  and  are  no  longer  Bi:U)Ject  to  entry. 
A  snbaequent  sale  and  grant  of  the  nune 
lands  to  another  person  would  be  abscantely 
nnll  and  void  so  long  es  the  flrat  sale  con- 
tinued in  force.  *  *  *  Where  the  rl^t 
to  a  patent  has  once  hecKnne  vested  In  a  pur- 
diaser  of  public  lands,  It  18  equivalent,  so 
far  as  the  government  is  concerned,  to  a 
patent  actually  Issned.  The  execution  and 
delivery  o£  the  patait  after  the  right  to  it 
has  become  complete  are  the  mere  ministerial 
acts  of  the  officers  (dierged  with  that  duty." 
Barney  v.  Dolph,  97  U  S.  662, 24  L.  Ed.  1063 ; 
Stark  r.  Starr,  6  WalL  402,  18  Lb  Ed.  92S ; 
Stoddard  v.  Chambers,  2  How.  284»  11  L. 
Ed.  269. 

Our  former  Court  of  Appeals,  In  Dallemand 
V.  Mannon,  4  Colo.  App.  264,  36  Pac.  679, 
held  that  a  receiver's  receipt  constitutes 
record  title,  upon  the  margin  of  which  the 
word  "homestead"  might  be  entered,  so  as  to 
give  the  owner  the  benefit  of  the  homestead 
act 

2.  PlalntlfT  cites  and  quotes  at  length 
from  Fallbrook  Irrigation  Co.  v.  AbUa,  106 
Cal.  356,  30  Pac.  794.  That  case  is  not  In 
point,  for  the  reason  that  the  receipt  there 
under  consideration  was  not  a  United  States 
receiver's  receipt,  but  was  a  receipt  Issued  by 
the  registrar  of  the  state  land  oflSce,  and  was 
Issued  to  one  who  bad  entered  into  a  con- 
tract to  purchase  certain  state  lands,  upon 
which  he  had  paid  but  20  per  cent,  of  the  pur- 
chase price.  Commenting  upon  the  receipt 
in  tills  case,  the  California  court  says:  "Cer- 
tlScates  of  purchase  under  the  United  States 
land  system  are  not  Issued  until  the  entire 
purchase  money  has  been  paid;  and  cases 
arising  under  Uiat  system  are  not  In  point" 

Plaintiff  also  dtes  and  quotes  at  length  In 
his  brief  from  Gourley  v.  Countryman,  18 
Okl.  220,  90  Pac.  430.  While  the  Oklahoma 
court  In  the  Oonrley  Case,  does  say  that  the 
certificate  or  receiver's  receipt  does  not  con- 
vey the  entire  estate,  but  conveys  an  estate 
less  than  a  fee,  it  also  says:  "But  until  pat- 


ent does  issue  the  certificate  carries  with  it 
to  the  purchaser  the  full  equitable  title,  u>ith 
aU  the  beneflU,  immuntUei,  and  burden*  of 
ownerthip." 

It  the  federal  government,  as  was  said  by 
Mr  Justice  Eleld  in  Stark  v.  Starr,  supra,  In 
Its  dealing  with  the  public  tends,  treats  the 
rl^t  to  a  patent  once  vested  as  equivalent 
to  a  patent  Issued,  we  are  unable  to  perceive 
why  the  state  or  any  subdivision  thereof  deal- 
ing with  such  lands,  may  not  so  regard  and 
treabthem. 
-  Judgment  affirmed. 


TIBBETTS  V.  TBREILL  «t  aL   (No.  3909.) 
(Court  of  Appeals  of  Colorado.   April  12,  1914. 
Rehearing  denied  May  11. 1914.) 

1.  Appeal  and  Ebbob  (|  1097*)— Law  <a  ibk 
Case. 

The  rulings  of  the  Supreme  Court  weie 
binding  on  the  Court  of  AppeaU  on  a  stttoe- 
quent  appeal  as  the  law  of  the  case. 
[Ed.  Note.-'For  other  cases,  see  Appeal  snd 

Error,  Cent.  Dig.  H  435a^68,  4427;  Dec 
Dig.  S  1097.*] 

2.  Lis  Penpens  (S  26*)— Pubchasb  of  Prop- 
EKTT— Reims  uBS]=:MEnT  fob  Impbovembsts. 

Where,  after  the  recovery  of  a  Jadgment 
against  a  husband  who,  for  the  porpose  of  de- 
frauding the  judgment  creditor,  conveyed  land 
through  a  third  person  to  his  wife,  the  creditor 
filed  a  11b  pendens  stating  that  he  would  arge 
and  contend  that  the  cooveyances  were  frandn- 
lent,  and  thereafter  broogbt  suit  to  set  tbem 
aside,  one  who,  after  the  filing  of  tiie  lis  pen- 
dens, but  before  tbe  commencement  of  sudi  rait 
to  set  aside  tbe  conveyances,  purchased  from  tlie 
wife,  with  knowledge  of  facts  and  circumstances 
puttinj;  him  on  inquiry  as  to  the  wife's  title,  was 
not  entitlod  to  relmbuniement  for  improvemenU 
made  by  him  as  a  condition  to  setting  aside  tbe 
fraudulent  conveyances. 

[Ed.  Note.— For  other  cases,  see  Lis  Padeiu, 
Cent.  Dig.  SS  58-62 ;  Dec  Dig.  {  26.*] 

3.  Lis  Pbndens  (8  26*)— Purchabb  of  Peop- 

EBTT— ReIMBUBSGMENT  FOB  PATMB!tT8. 

Such  purchaser  was  not  entitled  to  reim- 
bursement for  the  amonnt  paid  on  a  mortgags 
given  by  the  wife  after  tbe  recording  of  the  judg- 
ment, especially  where  he  bad  actual  notice  of 
tbe  recorded  judgment  when  be  paid  off  tbe 
mortgage. 

[Ed.  Note.— For  other  caaea,  see  Lis  Pendens, 
Cent  Dig.  S§  58-62;  Dec.  Dig.  §  26.»] 

4.  SCBBOOATION    (|    14*)— SEITINa  ASIDB- 
JUDGMBNT. 

Plaintiff  recovered  a  judgment  agaiost  a 
husband  who,  for  the  purpose  of  defraudiiv 
plalntUf,  conveyed  land  through  a  third  person 
to  his  wife.  Plaintiff  levied  upon  the  land,  and 
tbe  wife  procured  a  restraining  order  vacating 
tbe  levy  and  enjoining  further  proceedings. 
While  Uie  injunction  suit  was  pending,  plaintiff 
filed  a  lis  pendena,  giving  notice  that  he  venld 
urge  and  contend  that  the  conveyances  were 
fraudulent,  and  thereafter  brought  suit  to  set 
them  aside.  Defendant  purchased  from  the  wife 
after  tbe  filing  of  the  Us  pendens,  with  con- 
atructlTe  Itnowledge  of  the  fraud,  but  it  did  oftt 
appear  that  he  had  any  actual  knowledge  there- 
of, or  that  big  purchase  was  In  furtherance  of 
the  fraud,  and  he  was  advised  by  two  atbtmeys, 
one  of  whom  had  never  been  employed  by  ei- 
ther tbe  husband  or  wife,  tbat  the  wife's  title 
was  good,  and  moreover  his  purchase  was  made 
after  the  restraining  order  was  granted,  corrob- 


•For  other  cans  ws  same  topic  and  seeuoii  NUMBER  in  Dae.  Dig.  a  Anl.  Dig.  K«y-No. 
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oratinc  the  attorncy'i  judtmoit  aa  to  bar  titla. 
Held,  that  defendant  waa  entitled  to  be  subro- 
gated to  the  rights  of  the  holder  of  a  purchase- 
money  mortgage  giren  by  the  husband,  which  he 
asaamed  and  agreed  to  pay  and  did  pay. 

[Sd.  Mote.— For  otiier  cuea,  eee  Sntoagatton, 
Cent.  Dig.  M  35-89;  Dec.  Dig.  1  14.*] 

Canningham,  P.  J.,  diBMnting. 

Error  to  District  Court,  Rio  Blanco  Coun- 
tj;  John  T.  Shumate,  Judge. 

Action  by  Walter  E.  Tibbetts  against  Lou- 
ise C.  TerriU  and  others.  Judgment  for  de- 
fradant  John  L.  Gray,  and  plalntlfF  brings 
error.  Reversed  and  remanded. 

See,  also.  44  Colo.  04,  96  Pac.  978. 104  P&c. 
605. 

Bogera,  Kills  &  Joduucm  and  Plerpont  Put 
ler^  all  of  Denver,  for  itlalntiBC  In  error. 
James  C  Oentry,  of  He^er,  for  defendant  In 
error  All^. 

HUBZ«BUT,  3.  The  original  complaint  In 
tUa  actl(m  was  filed  Aognst  8, 1002,  by  plaln- 
tlfl  In  eSTQX  (plaintiff  below),  and  the  action 
was  brought  to  enforce  tbe  collection  of  a 
Jndgment  for  |6,878,  rendered  January  6, 
1001,  In  favor  of  plaintur  Tibbetts,  agalnat 
David  F.  Terrlll,  The  Judgment  was  reeov- 
OTed  in  Arapahoe  county,  In  the  Second  ju- 
dicial district,  and  transcript  thereof  filed 
for  record  wltb  the  clerk  and  recorder  of 
Bio  Blanco  conn^,  on  tbe  18th  day  of  Janu- 
ary, lOOL  Plaintiff  caiued  execution  Uiereon 
to  be  issued  and  sent  to  the  sheriff  of  Rio 
Blanco  county,  who  levied  npon  the  proper- 
ty in  Issue  on  April  20, 1001.  Afto;  the  levy; 
Louise  C.  Terrlll  brought  an  action  against 
Tibbetts  et  aL,  in  the  district  court  of  Bio 
Blanco  county  (June  18,  1001),  and  succeed- 
ed in  securing  a  restrali^ng  order  out  of  that 
court  against  the  sheriff  of  Blanco  conn- 
tr,  therein  recalling  the  said  execution,  va- 
cating tbe  levy,  and  pr(Aibitlng  tbe  sheriff 
from  further  prooeedii^  to  advertise  and  sell 
the  property  under  the  execution.  Apparent- 
ly that  salt  was  never  prosecuted  to  a  final 
hearing.  On  S^>tember  9,  1001,  and  while 
the  injunction  suit  was  pending,  plaintiff 
Tibbetta  caused  a  lis  pendens  to  be  filed  with 
the  clerk  and  recorder  of  said  Rio  Blanco 
county,  it  being  ther^  stated  that  on  No- 
vember 22,  1000,  defendant  David  P.  Terrlll, 
then  being  the  record  owner  of  the  premises, 
conveyed  the  same  to  John  U  Gray,  his  at- 
torney; that  <m  December  30, 1000,  said  Gray 
deeded  tbe  premises  to  defoidant  Louise  C: 
Terrlll,  wife  of  said  David  P.  TerrlU;  that 
on  October  3, 1001,  the  said  Louise  0.  Terrlll, 
with  full  knowledge  and  notice  of  the  filing 
of  said  transcript  of  Judgment  and  Us  pen- 
dens aa  aforesaid,  deeded  said  pnqwrty  to 
defendant  J.  A.  Alley;  tbat  said  lis  pend^is 
gave  notice  that  plaintiff  would  urge  and 
contend  that  the  transfers  and  conveyances 
made  by  said  David  P.  Terrill,  John  L.  Gray, 
and  Louise  Ob  Terrill,  as  aforesaid,  were 
without  consideration,  fraudulent,  and  void 


as  against  plaintiff  Tibbetts.  After  said  re- 
straining order  had  been  issued,  and  after 
the  ooaveyance  of  the  property  hereinbefore 
moitloned,  the  present  action  was  begun.  It 
seeks  to  secure  a  decree  of  the  court  cancel- 
ing all  said  conveyances,  subjecting  the  prop- 
erty to  plalntUTs  lien,  and  ordering  the  prop- 
erty sold  to  satisfy  the  Judgment  of  $6,378. 

This  la  the  second  time  tUs  caseappearsin 
our  ani^te  courts.  At  the  first  trial  Judg- 
ment waa  ratdered  for  defendants  Alley  et 
aL,  from  which  plaintiff  prosecuted  an  ap- 
peal to  tbe  Supreme  Court,  whidi  court,  in 
April,  1006,  reversed  the  Judgmait  and  re- 
manded the  case.  Tibbetts  v.  Terrlll,  44 
Oolo.  04,  06  Fac.  078,  104  Pac.  606-  It  was 
tried  again  In  tbe  district  court  without  a 
Jury,  and  Judgment  was  again  rendoed  for 
defendant  Alley,  from  which  this  anieai  Is 
taken.  In  the  second  trial  all  the  evidence 
which  had  been  introduced  at  the  first  trial 
waa  admitted,  followed  1^  other  evidence  np- 
on  an  Issue  which  had  been  formed  by  an 
amendment  to  defoidants'  original  answer; 
the  issues  thus  tendered  pertaining  to  im- 
provements made  on  the  property  after  Al- 
ley's purchase^  and  to  a  mortgage  existing 
thereon  at  the  time  Tibbetts  fastened  his 
Jndpuent  lien  on  the  pn^erty.  Tbe  amend- 
ment was  apparently  filed  because  of  the  lan- 
guage used  by  the  Supreme  Oourt  in  ttie 
latter  part  of  Ite  oidnlon  In  the  case  dted. 

The  statement  of  tbe  tsueta  of  this  case  by 
Justice  Bailey  In  Tibbetta  v.  TerrUl,  supra, 
renders  It  unneceuary  ^r  us  to  restate  them 
in  full.  In  that  case  the  Supreme  Ckiurt  8Ul>- 
stantlally  h^  that,  although  defendant  Al- 
ley paid  to  Mrs.  TeniU  fuu  value  for  tbe 
pxopert^,  he  was  sot  a  purchaser  In  good 
faith  without  notice;  that  the  deeds  between 
the  TerriUs  and  Gray  were  fraudulent  and 
void  as  against  the  Judgment  creditor  Tib- 
Iwtta;  tbat  AU^  made  tbe  purcliase  with 
knowledge  and  information,  by  himself  and 
his  attorney,  of  the  recorded  lis  poidens  and 
levy,  and  other  facte  and  drcnmstances  suf- 
fldrait  to  put  him  on  Inquiry  as  to  the  frauds 
uleut  character  of  the  deeds  between  defend- 
anta  David  and  Louise  Terrill  and  Gray; 
that  such  facts  and  circumstances  were  suf- 
ficient to  put  Alley  on  his  guard,  and  Impos- 
ed upon  hUn  the  duty  of  further  investigat- 
ing the  diarge  of  Tibbetta  that  such  deeds 
were  fraudulent  as  to  him — further  holding 
tbat  the  title  of  defendant  Alley,  acquired  by 
him  through  the  deed  of  lionise  C  Terrlll, 
was  subject  to  the  payment  of  plalntUTa 
Judgment  of  (6,378,  less  f 2,000  which  AIl^ 
was  entitled  to  as  a  prior  claim,  through  and 
by  virtue  of  tbe  homestead  filed  by  Louise  0. 
Terrlll,  September  G,  1901.  After  that  opln. 
Ion  had  been  rendered.  aroeUant  Tlblwtta 
filed  In  the  Supreme  Court  a  motion  asking 
that  conrt  to  direct  the  entry  of  Judgment  In 
the  lower  court  in  accordance  with  Ita  opin- 
ion. Appellee  Terrill  also  filed  a  motion  ask- 
ing that  the  amount  of  the  two  mortgages 


*For  otiier  ctsaa  see  fame  tople  and  motion  NUHBBR  In  Dee.  Dig;  4  Am.  Dig.  Key-No.  Berle*  *  Riaft  Indent 
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which  were  standliig  against  the  premises 
when  defendant  Alley  purchased  the  same 
from  Loniae  G.  Terrlll,  and  which  Alley  had 
paid  off  and  canceled  after  his  porchase,  be 
declared  to  be  a  snparlor  lira  to  that  of  ap- 
pellant Tlbbetts.  The  Supreme  Court  denied 
both  motions  in  the  following  language: 
"There  is  nothing  in  the  pleadings  concern- 
ing these  incumbrances;  neither  Is  there 
anything  In  ttie  original  briefs  filed  in  this 
court  relating  to  them.  It  appears  by  the 
abstract  that  the  consideration  paid  by  the 
appellee  was  In  part  the  payment  of  certain 
Incumbrances,  but  no  issue  was  made  of  that 
matter  in  the  trial  court,  and  we  cannot,  up- 
on motion  after  the  rendition  of  an  opinion, 
determine  the  merits  of  a  controrersy  which 
was  not  involved  In,  nor  passed  upon  by,  the 
trial  court" 

The  amendment  to  the  answer  above  al- 
luded to  set  up  substantially  that  the  mort 
gages  were  in  favor  of  one  C.  J.  Dickinson, 
mor^^ee,  ud  that  the  |4,000  represented 
ther^  was  a  part  of  the  original  purchase 
price  in  the  sale  from  Dickinson  to  David 
P.  TerrUl;  that  Alley  had  purchased  the 
pr^ttlses  In  good  teith  and  paid  off  the  $4,- 
000  r^resented  by  said  mor^ges,  with  in- 
terest and  had  caused  both  to  be  released  of 
record.  The  amended  answer  further  alleged 
that  defendant  Alley  had  placed  improve- 
ments  upon  the  premises,  after  his  purchase 
from  Louise  O.  Terrlll,  the  value  of  fir 
700,  which  is  conceded. 

There  are  bnt  two  propositions  for  comdd- 
eratton  by  the  court  on  this  appeal,  vis.: 
(1)  Whether  or  not  d^endant  In  error  Alley 
is  entitled  to  an  allowance  for  the  improve- 
ments placed  on  the  property  after  his  pur- 
chase from  Mrs.  Terrlll,  and  entitled  to  claim 
the  same  as  a  superior  lien  to  that  of  Tlb- 
betts* Judgment;  (2)  whether  or  not  Alley 
should  be  subrogated  to  the  rights  of  the 
mortgagee  Dickinson,  by  reason  of  having 
assumed  the  mortgage  of  fS,000  at  the  time 
of  his  purchase,  and  wUch  mortgage  he  snb- 
sequently  paid,  and  whether  or  not  be  Is  en- 
titled to  like  subnotion  after  paying  off  the 
$1,000  mortgage. 

[1]  We  may  say  at  this  time  t^at  the  ques- 
tions: (1)  As  to  whether  or  not  defendant  in 
oror  Alley  was  an  innocent  pun^aser  for 
value  without  notice  from  Mrs.  Terrlll;  (Zi 
as  to  whether  or  not  he  had  sufficient  knowl- 
edge of  the  facts  and  circumstances  sur- 
rounding the  giving  and  receiving  of  the 
fraudulent  (M>nveyances  aforesaid  to  put  him 
upon  inquiry  and  cause  him  to  investigate 
further  the  validity  thereof,  as  against  Tlb- 
betts' Judgment  Hen;  (3)  as  to  whether  or 
not  said  conveyances  were  without  consid- 
eration, fraudulent,  and  given  to  hinder  and 
delay  the  creditor  Tlbbetts  from  collecting 
bis  said  Judgment;  and  (4)  as  to  whether 
or  not  Alley  Is  deemed  In  law  to  have  pos- 
sessed constructive  knowledge  of  the  fraud- 
ulent character  of  said  conveyances  and  want 
of  title  In  his  grantor,  Mrs.  TerxlUf  to  con- 


vey the  premises  to  him  free  from  Tthbetts* 
lien — ^have  all  been  decided  and  disposed  of 
by  the  Supreme  Court  In  the  case  cited, 
against  the  claims  and  contentions  of  Alley. 
The  rulings  of  the  Supreme  Court  upcn  these 
questions  are  binding  upcm  ns  undrar  the  doc- 
trine of  the  "law  of  die  case,"  wUcb  is  In- 
voked by  plaintiff  in  error. 

It  may  be  well  to  notice  here  that  altbou^ 
the  answer,  as  amended,  alleges  that  the 
property  was  incumbered  to  Dickinson  for 
$4,000  at  the  time  Alley  puridkaaed  from  Mrs. 
Terrlll,  and  the  same  was  part  of  the  orig- 
inal purchase  price  from  Dlddnaon  to  David 
TertUl,  the  record  seems  to  show  that  only 
$3,000  thereof  was  a  part  of  such  purchase 
price.  The  abstract  of  title  ^  evldoice) 
shows  that  the  mwtgage  to  Dickinson  from 
David  Terrlll  for  fS,000  was  on  record  before 
Tlbbette*  transcript  of  Jodtpnent  wu  re- 
corded, while  the  other  $1,000  was  represent 
ed  by  a  moitgage  given  for  that  amount  to 
Dickinson  by  Mrs.  TerrUl  on  April  10^  1001, 
recorded  April  22,  1901,  which  was  after  the 
filing  <tf  Tlbbetts  truiBcrlpt  of  Judgmoit.  It 
further  appears  from  the  record  that  the 
written  contract  of  sale  betweoi  Mrs.  Top- 
rill  and  Alley  makes  no  mention  of  the  last- 
mentioned  mortgage,  bo  that  Alley  did  not 
assume  or  agree  to  pay  the  same.  The  fttcts 
concerning  the  payment  of  this  $1,000  mort- 
gage by  AUey.  as  disclosed  by  the  record,  are 
as  follows:  When  the  deed  from  Mrs.  Ter- 
rUl was  d^vered  to  Alley  <m  October  29, 
1001.  he,  at  her  request,  paid  to  the  bank, 
to  the  credit  of  Dickinson,  |1,00(^  which  snm 
was  deducted  from  that  part  of  tiie  purdiase 
price  which  Alley  bad  agreed  to  pay  Mrs. 
TerrlU  that  day.  The  $1,000  so  paid  to 
Dickinson  was  for  the  sole  purpose  of  dis- 
diarglng  that  mortgage^ 

[2]  Now,  as  to  the  question  of  Improve- 
ments made  by  All^  and  his  right  to  a  Uoi 
therefor,  it  Is  well  to  call  attention  to  the 
circumstances  under  which  such  improve- 
ments were  made.  As  said  1^'  the  Sniweme 
Court,  Alley  bought  the  pronlses  with  knowl- 
edge and  Information  of  the  fraud  perpetrat- 
ed upon  Tlbbetts  by  Mrs.  Terrlll  and  her 
grantors,  or  at  least  with  knowledge  of  facts 
and  circumstances  wbldk  in  law  imposed  up- 
on him  the  duty,  before  buying  the  pronlses, 
of  Investigating  further  the  title  of  Mrs.  Ter- 
rlU. We  think,  as  r^rds  these  Improve- 
ments, that  AUey,  having  oonstroctlve  knowl- 
edge, as  he  did,  of  the  firaudulent  diaracter 
of  the  conveyances  from  David  Terrlll  and 
Cray,  down  to  his  Immediate  granbnr  Mrs. 
Terrlll,  expended  his  money  in  improving 
the  property,  well  knowing  that  Tlbbetts  was 
vigorously  foUowlng^  up  his  claim  and  con- 
tention that  Mrs.  TerrlU's  title  was  frand- 
nlently  obtained  and  was  invalid  as  against 
his  Judgment  Uen.  It  was  In  no  vray  Impera- 
tive that  AUecr  should  have  made  such  Im- 
provements. His  follure  to  do  so  would  fn 
no  way  have  Jeopardized  tbe  titae  whldi  he 
thought  he  had.  Under  such  circumstances, 
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common  prudenw  flboald  ha.T9  caused  him  to 
refrain  from  expending  any  mon^  on  the 
premises  othec  tban  was  abacditfely  peconaary 
to  iwerait  Ion  of  the  sameii  nntU  after  the 
claims  fit  Tibbetts  had  beoi  finally  detennlii^ 
ed.  This  being  tiie  dtoatloii,  we  are  unable 
to  agree  with  his  contoitlon  that  he  ahould 
be  reimbursed  for  the  improranaits  placed 
on  the  premises  after  his  purchase.  He  made 
Biu^  inqiroTemeDta  at  his  own  peril  so  far 
as  Tibbetts  la  ooncraiied,  and  ought  to  suf- 
fer the  consequences.  As  between  himself 
and  Mrs.  Teirill,  he  had  the  legal  title  to 
the  property,  and  had  a  ilj^t  to  do  with  it 
as  he  Ghos^  but  he  assumed  the  risk  of  pror- 
ing  he  was  an  Innocent  purchaser  for  value 
without  notice.  Shand  t.  Hanley  et  al.,  71 
N.  ¥.  319;  Llnthleum  and  Wife  t.  Thomas, 
59  Md.  574.  In  Strike  t.  McDonald,  2  Har^ 
&  O.  (Md.)  191,  261,  we  find  this  language: 
"The  quoted  passage  of  Sugd.  520,  famishes 
a  soond,  practical  rule  for  rejecting  claims 
for  improvements,  where  the  transaction  is 
■tainted  wtlh  fraud.  It  is  expressed  nearly 
In  these  words:  If  a  man  has  acted  fraud- 
ulently, and  is  conscious  of  a  defect  In  his 
title,  and  wiQi  that  conviction  on  his  mind 
expends  a  sum  of  money  In  improvements, 
be  Is  not  oatltled  to  avail  himself  of  it" 

We  are  of  the  opinion  that  the  district 
court  erred  in  allowing  for  the  improvements 
made  by  Alley  and  decreeing  the  same  to  be 
a  prior  lien  to  that  of  Tibbetts'  judgment. 

[3]  We  come  now  to  the  Question  of  subro- 
gation, as  applied  to  the  mortgages  paid  by 
Alley  after  Ms  purchase.  We  will  first  con- 
sider  the  mortgage  of  fl,000  given  by  Mrs. 
Terrill  to  DicUuson  after  Tibbetts*  tran- 
script of  judgment  had  been  recorded.  The 
determination  of  this  question  should  re- 
quire but  little  apace,  as  Alley's  position  con- 
cerning this  payment  does  not  appear  to  us 
to  warrant  the  interposition  of  a  court  of 
equi^  to  save  him  fnun  any  loss  he  might 
have  sustained  through  the  release  of  that 
mortgage.  The  mortgage  was  recorded  over 
three  months  after  the  recording  of  the  tran- 
script of  judgmrait.  Alley  not  only  had  con- 
structive notice  of  the  recorded  transcript, 
but  he  bad  actual  notice  thereof  at  the  time 
he  paid  off  the  mortgage.  The  lioi  created 
1^  the  filing  of  the  transcript  of  judgment 
was  paramount  to  that  of  the  mortgage  and 
was  In  no  way  affected  by  it;  boiee  Uie 
court  erred  in  decreeing  this  mortgage  to  be 
a  prior  Uea  to  that  of  the  judgment. 

C4]  There  1«  but  one  question  remidntng  fot 
determinatloii,  via.,  Qie  right  of  Alley  to  be 
subrogated  to  Dickinson,  mortgagee,  through 
payment  and  release  of  the  |S,000  mortgage. 
The  record  shows  that,  at  the  time  Alley  pur- 
chased the  premises  from  Mini.  Teizlll,  he  as- 
sumed and  agreed  to  pay  that  mortgage.  It 
may  be  well  to  briefly  recite  Alley's  position 
In  connection  with  the  payment  of  thia  mort- 
gage TbB  ^eadin^  nowlicre  cbazge  Alley 
wUh  traud  or  with  knowledge  of  tha  fraud 


practiced  upon  Tibbetts  through  the  ezeco- 
tion  of  the  fraudulent  dMda  referred  to,  and 
do  not  charge  him  with  participation  therein. 
The  complaint  goea  no  further  than  to  charge 
him  with  notice  of  the  recorded  Us  pendens 
and  its  contents. 

From  the  evidence  and  findings  of  the  court 
it  appears  that  All^  was  a  resident  of  tiie 
atate  of  Mlsaourl,  had  only  been  In  CiolOTado, 
or  in  the  vldnity  of  the  premises,  about  a 
week  before  he  made  the  purchase,  and  bad 
never  known  David  or  Louise  TerzUl  or  Gray 
prior  to  that  time;  that  he  personally  knew 
nothing  about  the  fraud  practiced  against 
Tibbetts  by  the  TorrlUs  and  Gray,  in  the  exe- 
cution and  delivery  of  the  said  cmveyances ; 
that  he  never  had  any  conversation  with  any 
of  said  parties,  or  with  any  one  else,  concern- 
ing tbe  purpose  or  intent  of  any  of  tbem  in 
the  execution  and  delivery  of  the  deeds; 
and  that,  at  the  time  the  deeds  were  made, 
he  was  not  within  the  boundaries  of  the  state, 
and  those  people  were  entire  strangers  to 
him.  From  this  it  would  appear  that  the 
only  knowledge  be  had  of  the  fraudulent 
purpose  in  giving  and  recording  such  deeds 
was  such  knowledge,  necessarily  constructive, 
as  the  law  charged  against  him  through  no- 
tice of  the  recorded  lis  pendens,  levy,  and 
other  documents.  He  might  have  examined 
tbe  records  thoroughly  and  made  every  effort 
to  obtain  therefrom  Information  concerning 
the  motives  of  the  Terrllls  and  Gray  in  giving 
the  deeds,  and  still  the  limit  of  information 
so  acquired  would  have  been  that  Tibbetts 
claiined  and  contended  that  the  fraudulent 
deeds  were  given  solely  for  the  purpcoe  of 
fraudulently  defeating  him  in  the  collection 
of  bis  jud^ent  out  of  tbe  premises.  It  la 
more  than  probable  that  the  question  of  In- 
tent or  evil  design  on  the  part  of  the  Terrills 
and  Gray  in  giving  the  deeds  would  have  re- 
mained a  closed  secret  to  Alley.  He  mi^t 
have  interrogate^}  them  concerning  such  In- 
tent and  design,  and  would  in  all  probability 
have  failed  to  elicit  any  Information  from 
them  on  that  subject  It  is  certainly  a  rea- 
sonable presumption  that  none  of  them  would 
have  takm  him  into  their  confidence  and  di- 
vulged to  him  their  fraudulent  design  and 
puipose  In  executing  tbe  deeds.  We  have 
already  seen  that  tbe  Supreme  Court  held 
this  constructive  knowledge  possessed  by  Al- 
ley was  sufficient  to  defeat  his  claim  that  he 
was  an  innocent  purchaser  for  value  without 
notice,  thereby  holding  that  he  took  no  title 
to  tbe  premises  as  against  the  judgmrat  lien, 
through  the  deed  executed  to  him  by  Mrs.  Ter- 
rilL  Therefore  any  question  as  to  Alley  hav- 
ing any  title  to  the  premises  as  against  Tib- 
betts, by  virtue  of  Mcs.  TerriU's  deed  to  UUn, 
Is  closed.  AUey  is  not  here  complaining  on 
that  Bcore,  and  oonoedea  be  has  been  defeated 
on  that  issue;  but  he  vigorously  oonteods 
that  while  Tibbetts  v.  TerriU,  aupra,.  deetn^-  • 
ed  his  title  under  tbe  deed  from  Mrs.  Thrill, 
BO  far  as  Tibbetts'  Judgment  la  coooemed,  it 
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did  not  paas  vpon  or  detemdne  Us  eqoltable 
r^ts  emanatliig  from  bis  payment  of  the 
93.000  mortcageL  In  tbis  contentlm  lie  Is 
clearly  rigbt  Hm  Supreme  Court  expressly 
refused  to  consider  tbls  point  Nothing  said 
in  that  case  can  be  taken  or  consUtered  as  ap- 
plicable to  this  onestlim.  In  tact  the  Su- 
preme Court  in  that  case  had  under  consider 
ation  but  two  questlona;  one  pertaining  to 
the  bcffiiestead  claim  and  the  ottier  to  Alley's 
title  under  his  deed  from  Urs.  Terrlll  as 
against  Tibbetts'  Ju^ment  Hen.  We  bcUere 
Its  reasoning  and  ana^sla  of  the  evld«ice 
was  Intended  to  be  anilled  only  to  the  issue 
under  consideration.  Tlx.:  Was  Alley  an  inno- 
cent pnrtibaser  wlfliont  notice?  The  rule 
there  was  clearly  defined,  but  went  no  fai> 
ttier  than  to  hold  that  a  purchase  fftnn  a 
firandnlent  grantee  was  not  an  Innocent  pur- 
chaser for  value  without  notice  when  ttie  rec- 
ord disclosed  that  he  had  knowle^  of  facts 
and  drcnmstanoea  at  On  time  of  purchase 
which  would  put  a  prudent  man  upon  In- 
quiry, and  whlcih.  If  followed  up  by  Investlgft- 
tlon,  would  have  disclosed  the  baudulent  and 
defectlTe  title  of  his  grantor,  rrhe  rule  is 
familiar  that  general  language  in  an  opinion 
Is  to  be  taken  in  connection  with  the  facts  of 
the  particular  case.  •  •  To  make  the 
matter  entirely  clear,  we  call  attention  to  the 
difference  In  the  character  the  action  and 
the  Issues  therein."  i^Obouer  t,  Cuenin,  45 
Colo.  607, 101  Pac  763. 

There  la  reputable  authority  holding  that  a 
purchaser  from  a  fraudulent  grantee  cannot 
be  deprived  of  bis  title  unless  It  is  shown 
that  he  bad  actual  knowledge  of  the  fraudu- 
lent Intent  and  design  of  those  actually  par- 
ticipating In  the  fraudulent  transaction,  and 
that  constructlTe  knowledge,  such  as  given 
by  the  record,  etc.,  is  not  sufflclenL  What- 
ever may  be  the  rule  in  other  Jurisdictions, 
we  recognize  only  the  rule  adopted  by  our 
Supreme  Court 

The  question  of  Alley's  title,  then,  having 
been  disposed  of  adversely  to  him,  has  he, 
under  the  fftcts  and  drcumstancea  here  dis- 
closed, any  standing  in  a  court  of  equity  for 
Tehef  against  the  Judgment  lien,  by  reason 
of  having  paid  oft  the  $3,000  mortgage?  We 
recognize  that  there  is  a  decided  conflict  of 
authority  upon  this  question.  It  must  be 
conceded  that  when  Alley  purchased,  he 
knew  the  lis  pendens  was  on  record,  which 
notified  everybody  that  Tibbetts  claimed  that 
the  deeds  from  David  Terrlll  to  Gray  and 
from  Gray  to  Mrs.  Terrlll  were  fraudulent 
and  void,  given  without  consideration,  and 
executed  for  the  purpose  of  hindering,  delay- 
ing, and  defraudhig  Tibbetts  and  other  Judg- 
ment creditors  of  David  Terrill;  that  a  levy 
had  been  made  on  the  premises  under  exe- 
cution Issued  upon  the  Tibbetts  Judgment; 
and  that  he  knew  of  facts  and  circumstanb- 
ea  nlildii,  if  investigated,  would  liave  inform- 
ed him  that  a  transcript  of  the  Tibbetts 
Judgment  had  been  recorded.  While  this  con- 


structive knowledge  must  be  attributed  to  Al- 
ley, there  Is  not  a  word  In  the  record  that 
evoi  tends  to  show  that  he  was  a  partici- 
pant in  the  fraute  or  had  any  notice  or 
knowledge  whatever  of  the  evil  intent  or  de- 
sign of  the  Terrills  or  Gray  in  executing  the 
conveyances  aforesaid.  Hie  record  sfaovs 
that  be  was  not  in  the  state  when  they  wen 
gtTm  and  never  knew  either  of  tlw  Terrills 
or  Gray  until  about  one  week  before  he  pa^ 
litused  the  property,  nils  was  about  ten 
months  after  the  fraudulent  deeds  had  been 
given.  The  written  agreement  of  purchase 
between  Mrs.  Tnrill  uid  Alley  was  made 
October  8,  1901.  Soon  after  tbls  he  went  to 
his  home  In  Missouri  and  did  not  return  un- 
til about  October  28,  1901.  In  the  meantime 
be  tAA  employed  two  attorneys  to  examine 
the  title,  one  of  whom  had  at  one  time  been 
MCrsL  Terrin's  attorney.  The  other  had  lier- 
er  beai  attorney  for  either  of  the  TerrUla 
Both  advised  him  that  Mrs.  Terrlll  had  a 
good  title  to  the  premises,  and  that  the  dalm 
of  Tibbetts  as  against  Urs.  T^U's  tlM 
was  unfoonded  and  of  no  force  or  efEect  He 
relied  wliolly  t^poa  this  advice,  and,  bdter- 
ing  Mrs.  Thrill  had  a  good  title,  made  the 
purchase.  The  record  does  not  tend  to  show 
that,  when  Alley  made  the  purchase,  he  In- 
tended thereby  to  further  th^  frand  previoaa- 
ly  consummated  by  the  Terrills  and  Gray, 
or  intended  In  any  way  to  commit  any  fraud 
upon  Tibbetts  or  any  one  else.  Alley's  sita- 
atlon  is  about  as  follows:  By  the  Supreme 
Court  decision  he  lost  his  title  as  against 
Tibbetts*  Judgment  lien,  except  the  12.000 
saved  to  him  through  the  homestead  flllog  of 
Mrs.  TerrlU;  also  the  93,000  paid  to  Mrs. 
Terrill  at  the  time  he  took  his  deed,  and  all 
taxes  paid.  We  have  Just  decided  that  be 
loses  the  $1,700  paid  for  Improvements,  and 
the  $1,000,  with  interest  which  he  paid  to 
release  the  second  Dickinson  mortgage,  in  ad- 
dition to  which  he  loses  his  costs  and  attor- 
ney's fees,  which  is  doubtless  quite  an  item. 
Must  such  losses  now  be  augmented  by  tbe 
$3,000  which  he  paid  to  release  the  first 
Dickinson  mortgage?  Alley  strenuously  con- 
tends that  he  paid  off  this  mortgage  in  tbe 
utmost  good  faith,  relying  on  his  attomeys' 
advice  and  believing  that  he  had  a  good  title 
to  the  premises. 

It  is  well  worthy  of  notice  that  the  lis 
pendens  was  filed  by  Tibbetts  after  the  stdt 
was  instituted  by  Urs.  Terrill  against  the 
sheriff  of  Rio  Blanco  county  to  restrain  bim 
from  advertising  or  selling  the  propert;. 
The  record  shows  the  sheriff  was  enjdned 
from  selling,  and  that  he  released  the  levy 
previously  made  under  the  execution,  all  of 
whldi  Alley  had  full  knowledge  of  be/or0  he 
paid  off  the  $3,000  mortgage,  so  that  in  ad- 
dition to  the  advice  of  his  attorneys  to  the 
effect  that  Tibbetts*  dalm  was  of  no  force  or 
vaUdlty  as  against  Urs.  TerriU'a  titl^  wUdi 
he  had  bought,  be  had  the  further  assurance 
of  a  decree  of  a  cmnpetent  ooort  ot  reoord, 
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corrobormttng  hia  attomaytf  Jadgment  In  tbat 
regard. 

So  tar  ftB  Alley  la  cracemed.  there  appears 
to  be  no  badge  ot  fraud  disoloaed  by  the 
record.  The  TerrlllB  and  be  were  practical- 
ly strangers  to  eadi  other  at  ttw  time  of  par- 
cbase.  Tbe  record,  taken  aa  a  whole,  rather 
tends  to  show  that  Alley  was  free  at  all 
tlmea  from  actaal  fraudulent  design,  and 
free  from  any  actaal  knowledge  or  informa- 
tion of  erU  or  fzaudnlent  Intent  on  the  part 
<tf  any  one  connected  with  the  tranaactioii. 
The  only  serious  charge  that  can  be  made 
against  him  is  that  be  was  lacking  in  com- 
mon business  acumen  and  foresight  In  his 
dealings  with  thla  property.  He  therefore 
should  stand  in  a  court  of  equity  In  a  fa- 
vorable light  and  receive  its  protection,  pro- 
vided It  can  relieve  him  without  doing  injus- 
tice to  other  interests  which  are  Involved  in 
the  transaction.  He  stands  alone  in  this  liti- 
gation; both  the  Terrllls  and  Gray  having 
defaulted. 

"As  a  general  rule,  where  the  porchaser's 
title  to  the  land  fails,  he  will  be  subrogated 
to  the  rights  of  the  holdere  of  liens  or  in- 
cumbrances which  he  has  i>ald,  or  which 
have  been  paid  out  ot  the  purchase  money." 
Am.  &  Eng.  Enc.  of  Law,  vol.  27,  p.  2S9. 

The  case  of  Lynch  v.  Bnrt  et  al.,  132  Fed. 
417,  67  G.  C.  A.  SOS.  l8  one  in  which  the  facts 
were  quite  similar  to  those  found  In  the  case 
at  bar.  The  court  said:  "The  facts  as  clear- 
ly gtre  Phlpps.  an  equitable  claim  or  right 
to  reimbursement  as  they  ezdode  Burt  there- 
from. She  (BurQ  was  an  active  and  con- 
scious participant  in  the  fraud,  while  he 
(Phipps)  was  an  entire  stranger  to  it  for 
more  than  three  years  after  it  was  com- 
mitted, and  was  at  no  time  a  conscious  par- 
ticipant therein.  He  was  conatmctlvely 
chargeable  with  knowledge  of  It,  because  be 
entered  Into  the  writtrai  agreement  with 
Burt,  and  acquired  her  title  pending  the 
present  snlt,  and  subsequent  to  the  Gotzlan 
decree.  He  also  advanced  tbe  money  to  pay 
Burt's  counsel  and  other  expenses  in  this 
Boit,  and  was  therefore  constructively  charge- 
able with  ber  vexatious  and  wrongful  effort 
to  sustain  the  fraudulent  transfer  and  to  de- 
feat the  complainant's  claim.  Tbe  evidence, 
however,  clearly  establishes  that  In  all  thla 
Phlpps  was  acting  In  perfect  good  faith, 
without  Intent  to  defraud  any  one,  in  a  mis- 
taken belief  in  the  honesty  of  Burt's  claim 
and  conduct,  and  under  the  approving  advice 
of  reputable  counsel.  *  •  •  In  pursuance 
of  the  agreement  with  Burt  into  which  he 
had  entered  In  good  faith,  and  acting  upon 
an  honest  belief  that  he  bad  thereby  ac- 
quired a  right  and  incurred  an  obligation  so 
to  do,  Phlpps  discharged  and  removed  this 
paramount  lien  by  paying  $17^68.38  In  re- 
demption from  tbe  sale  thereunder.  Under 
the  rules  stated,  be  was  entitled,  as  against 
complainant,  to  reimbursement  for  that  ex- 
penditure, and  to  have  its  repayment  made  a 


condition  to  the  relief  granted  to  complain- 
ant, and  dedared  a  lien  upon  tin  landa  aa  the 
Gotzlan  claim  had  been.  He  was  also  en- 
titled to  Interest  upmi  ttila  anm  from  tbe 
date  of  tbe  redemption,"  etc. 

In  the  instant  case  Alley  stood  in  the  same 
reiatiTe  poeltlon  aa  did  Pblppa  in  the  one  cit- 
ed. Phippa  was  not  a  partlcii»ant  in  any 
way  in  the  frauda  perpetrated  by  Burt  and 
others  in  having  the  title  to  tbe  premises 
fraudulently  deeded  to  Burt  for  the  purpose 
of  cheating  and  defrauding  tbe  creditors  of 
the  Jucl^ent  debtor  Bartholomew  Pickert, 
and  he  knew  nothing  about  those  deeds  until 
three  years  after  they  were  made  and  giv- 
en. In  the  instant  case  Alley  knew  nothing 
about  tbe  fraudulent  deeds  between  Gray,  Da- 
vid Terrill,  and  Mrs.  Terrlll,  given  for  the 
purose  of  cheating  and  defrauding  the  credi- 
tors of  David  Terrill,  until  about  ten  mouths 
after  th^  were  given.  Phlpps,  at  the  time 
he  made  his  contract  with  Burt,  agreed  with 
her  to  discharge  the  Davia  mortgage  then  on 
record.  At  tbe  time  Alley  took  the  deed  in 
the  instant  case  he  agreed  to  pay  the  93,000 
mortgage. 

In  Tompkins  r.  Sprout,  55  Cal.  31,  we  have 
another  case  wherein  tbe  facts  were  notice- 
ably similar  to  those  of  tbe  case  at  bar. 
April  2,  1877,  dedston  was  rendered  In  favor 
of  plaintiff  Tompkins  against  defendant 
Charles  Peterson,  followed  by  final  judgment 
on  April  7tb  following.  April  2d,  after  deci- 
sion, defendant  convened  the  land  to  his  broth- 
er Gustav  Peterson.  Gustav  received  tbe 
deed  with  full  knowledge  of  catarles*  intent  to 
defraud  the  Judgment  creditor  Tompkins, 
and  colluded  with  Charles  in  the  fraud. 
April  24,  1870,  execution  on  tbe  Judgment  was 
issued,  and  the  property  sold  thereunder,  fol- 
lowed by  sherifTs  deed  to  plaintiff  on  March 
21,  1870.  Betweoi  the  iasuing  of  the  cer- 
tificate of  sale  and  execution  of  BherliTB 
deed,  and  about  September  28tb,  defendant 
Sprout  pnrdiaaed  the  land  from  Gustav 
Peterson,  and  paid  full  value  therefor,  but 
be  bad  no  actaal  knowledge  of  the  fraud 
against  TompUna  In  tbe  deed  from  Charles 
to  Oostav.  though  he  had  both  actaal  and 
constructive  knowledge  that  the  land  had 
been  sold  at  sbexlirs  oale  aa  Charles'  prop- 
erty and  that  plalntUC  TompUna  held  the 
cwtiflcate  of  sale  tberefor.  He  alao  had  ac- 
tual knowledge  of  On  Indgment  in  fftvor  ot 
Tonpkina  agalnat  Oharlea.  At  the  time  of 
the  sheriff's  levy  and  sale  of  the  iffemlses, 
there  was  a  valid  mortgage  on  the  property, 
which  the  defendant  Spioat  aaaumed  and 
agreed  to  pay  at  the  time  he  toidc  hia  deed 
from  Gustav,  and  be  afterwards  paid  ott  the 
same  and  had  it  dlsdiarged  of  record.  Un- 
der these  facta,  the  court  held  that  Sivoat 
shoald  have  been  protected,  and  that.  If 
Tomtridna  sold  the  premise^  Sprout  would 
have  a  first  Uen  tberenq^oo  for  the  amonnt  ha 
had  paid  to  relotsa  the  mortga^  We  quote 
from  tbe  opinion  aa  followa:  "There  being; 
at  the  time  tbe  plalntlg  lecovaed  his  Judg- 
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ment  against  Charles  Peterson,  and  ftt  the 
time  of  the  conTeyance  from  Charles  to  Gus- 
tav  Peterson,  and  at  the  time  of  the  purchase 
b7  plalntUt  onder  his  ezecntlon  sale,  a  valid, 
subslstliis  mortgage  lien  upon  the  property. 
It  is  obTioos  that  the  latter  cannot  be  injured 
by  requiring  of  him  payment  of  the  amount 
of  die  lien  as  a  condition  precedent  to  vacat- 
ing the  sale  to  the  dsfendant  The  court  be- 
low expressly  found  that  de^dant  had  no 
actual  knowledge  of  the  fact  that  the  conv^- 
anoe  from  Charlra  to  Oustav  Petersdn  was 
fraudulent,  and  that  the  conveyance  from  the 
latter  to  defoMlant  was  oonstructlvdy  fraud- 
ulent only.  In  Botb  case,  a  court  ot  eaui^ 
will  protect  Ote  purchuer  as  weU  as  tibe 
creditor,  where,  as  here,  both  can  be  pro- 
tected without  injury  to  either.  •  ♦  • 
Clements  v.  Mowe,  6  Waa  312  [IS  Ed. 
786] ;  Colrtm  v.  Mlllaudon,  91  Bow.  U6  [15 
U  Ed.  BTtSi.  •  *  *  A^lyh^  the  ^In- 
dples  thus  annouDced  to  the  facts  of  the  case 
under  consideration,  It  is  dear  that  the  court 
below  should  have  inq^osed  upon  the  plain- 
tiff, as  a  condition  to  vacating  the  sale  to 
defraidant,  and  requiring  a  conveyance 
the  property  from  him  to  the  plaintiff,  the 
payment  by  the  latter  to  the  def aidant  of  the 
amoimt  paid  by  the  defttidant  in  the  satlstec- 
tion  and  discharge  of  the  mortgage  lien  exist- 
ing upon  the  property  during  the  time  al- 
ready stated.  In  this  way,  and  In  this  way 
only,  Justice  can  be  done  between  the  par- 
tiea" 

From  20  Gyc.  647,  we  quote  the  following: 
"But,  whero  the  purchaser's  conveyance  Is 
merdy  constructively  fraudulent,  a  court  of 
equity,  in  settiiw  aside  the  conveyance,  will 
protect  him,  as  well  as  the  creditor,  where 
both  can  be  protected  without  injury  to  d- 
ther  as  by  requiring  that  the  purchaser  be 
rdmbursed  tor  a  prior  Incumbrance  against 
the  property  which  he  has  paid,  or  for  taxes 
paid." 

"Whoi  the  fact  of  fraud  Is  established  In 
a  suit  at  law,  the  buyer  loses  the  prop^ty 
without  refermce  to  the  amount  or  aivUca- 
tlon  of  what  he  has  paid,  and  can  have  no 
relief  eiUier  at  law  or  in  equity.  But,  when 
the  proceeding  is  in  chancery,  the  Jurisdiction 
exerdsed  is  more  fleidble  and  tolerant.  If 
it  appears  that  the  grantee  has  been  guilty  of 
no  actual  fraud,  but  the  dreumstances  ren- 
der it  inequitable^  equity,  while  it  will  set 
aside  the  conveyance^  will  protect  the  grantee 
to  ttie  ortent  of  his  payment'*  14  Am.  & 
Blng.  Bnc.  of  Law,  846.  See,  also,  37  Gyc.  444. 

None  of  the  Colorado  cases  dted  by  coun- 
sel for  dther  dde  involve  llie  question  we 
are  now  oondderii^. 

Plaintiff  in  error  contends  that  the  law  is 
settled  by  the  overwhelming  weight  of  au- 
thority that.  If  a  purchaser  expressly  assumes 
the  payment  of  valid  mor^ges  of  record 
at  the  time  of  purdiase,  he  thereby  becomes 
the  prlndpal  debtor,  primarily  and  absolutely 
liable  for  the  debt,  and  may  not  be  subro- 
gated to  the  benefit  of  the  incumbrance  upon 


making  payment  according  to  his  contract 
There  Is  authority  supporting  the  rule,  but  a 
number  of  decisions  seem  to  have  qnallfled 
it  and  held  the  same  not  to  be  inflexible,  viLi 
Matzen  v.  Shaeffer,  65  CaL  81,  3  ^c.  02; 
Brassier  et  aL  v.  Martin  et  al.,  133  la  278, 2 
N.  B.  618;  Young  v.  Morgan,  88  IlL  199; 
Cameron  v.  Holenshade  et  al.,  13  OtAo  Dee. 
430,  1  Cln.  R.  83 ;  Bryson  v.  Hyera,  1  Watts 
A  S.  (Pa.)  420;  Peet  v.  Beers,  4  Ind.  46. 

While  the  ease  of  Capitol  Nat  Bank  v. 
Holmes,  43  Colo.  154,  96  Pac  814,  16  L.  B.  A. 
(N.  8.)  470,  127  Am.  St  Rep.  108,  deals  with 
a  situation  but  little  similar  to  that  exist- 
ing In  the  instant  case,  I  find  the  following 
language,  which  indicates  the  court's  lean- 
ing, on  the  doctrine  of  subrogatioo:  "We 
think  that  the  authorities  lai^dy  preponder- 
ate in  favor  of  the  proposition  that  althon^ 
the  deed  redtes  that  the  purchaser  shall  pay 
off  the  mortgage  as  a  part  of  the  pordiase 
price,  he  Is  entitled  to  the  Buhr(^ation"-H:Ur 
Ing  cases  from  Illinois,  New  York,  lOnnesota, 
Indiana,  and  California 

In  the  Instant  case  the  deed  to  Alley  re- 
cited that  he  assumed  and  agreed  to  paj 
this  $3,000  mortgage.  Strongly  supporting 
this  view  are  the  following  cases:  Young  t. 
Morgan,  supra ;  Bressler  et  aL  v.  Martin  et 
al.,  supra ;  Matzen  v.  Shaeffer,  supra.  Xu  the 
last  case  dted  the  Supreme  Court  of  Cali- 
fornia held  that  the  vendee  paying  off  the 
existing  mortgage  as  part  of  the  purchase 
price  entitled  him  to  the  benefits  of  the  mort- 
gagee as  against  the  judgment  creditor  of  hia 
vendor,  although  the  mortgage  had  been  re- 
leased of  record;  the  court  saying:  "Tbls 
presents  a  case  in  whidi  the  Inter^rts  of  the 
appellant  required  that  the  Hen  of  the  mort- 
gage which  she  paid  ofE  should  be  kept  allre. 
Her  Interests  can  only  be  fully  protected  by 
Regarding  the  transaction  In  which  she  paid 
off  the  mortgage  as  an  assignment  of  it  to 
her,  and  the  lien  as  being  kept  alive  for  her 
security  and  benefit  •  •  •  We  think  this 
Is  one  of  the  cases  in  which  the  satisfactio& 
of  a  mortgage  of  record  does  not  of  itself 
prevent  a  court  of  equity  from  holding  tltat 
the  imyment  of  it  operated  as  an  assignment 
of  it  to  the  person  making  the  payment 
'There  is  nothing  to  indicate  that  appellsot, 
when  she  paid  off  the  mortgage.  Intended  to 
purchase  It  or  to  have  it  k^  alive  for  ber 
benefit  It  does  not  appear  that  anything 
was  said  on  that  subject  She  paid  it  o<^ 
and  the  mortgagee,  without  her  request  satis- 
fled  It  of  record.  But  the  payment  was  made 
for  her  benefit  or  for  that  of  respondent  If 
the  payment  under  the  dreumstances  ofix- 
ated  as  an  equitable  assignment  of  the  mort- 
gage to  her,  she  gets  the  benefit  of  it;  other- 
wise the  respondent  Now  it  is  quite  clear 
that  she  intoided  the  payment  of  the  mort- 
gage should  inure  to  her  own,  and  not  to  his, 
benefit  She  had  in  view  her  own,  and  not 
his,  interest  And  it  Is  only  by  regarding  the 
transaction  as  an  assignment  of  the  mortgage 
to  her  that  her  Interests  can  he  protected  and 
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maintained,  and  a  eonrt  of  eqtdtr  wlU  pre- 
sume that  It  was  Intended  abe  Bbonld  reap 
tbe  beneflt  of  her  Investment  Elciiilty  re- 
gards titiat  as  done  which  ousbt  to  be  done, 
and  looks  to  tbe  Intent  rather  than  to  the 
form.  There  is  no  equitable  ground  on  wblrb 
the  respondent  conid  object  to  the  mortgage 
lien  being  kept  alive  for  the  protection  of  ap- 
pellant's Interest;  and,  tbe  mortgage  having 
been  satisfied  of  record  when  It  should  bare 
been  assigned  to  appellant,  it  ma  not  «Tor 
to  vacate  tbe  satisfaction." 

If  AU^  acted  In  good  telth  In  paying  the 
mortgage,  and  with  a  desire  to  save  bis  prop* 
ert7  from  inobabte  foredoaure,  and  under  an 
honest  bdief  that  he  had  a  good  title  thereto, 
tbien  he  shonld  be  protected  by  tbe  court.  If 
in  so  AtAng  no  injustice  be  done  to  Tlbbetts. 
The  payment  of  the  mottKage  was  an  entirely 
BQwrate  and  distinct  act  from  tbe  taking  of 
the  deed  from  Mrs.  Terrlll.  True,  bis  deed 
gave  him  no  title  to  the  property  as  a^inst 
tbe  Judgment  Uen,  bnt  It  does  not  necessarily 
follow  tliat»  beeaaee  he  failed  to  snstaln  the 
title  ^rtd^  be  tbougbt  be  had,  he  thereby 
lost  all  right  at  subnotion  whldi  he  might 
baTe  otbOTwise  possessed  by  reason  of  hav- 
ing paid  oft  the  mortgage.  Tbe  integrity  of 
the  mortsage  is  In  no  way  questioned.  It 
was  a  valid  lien  of  record  when  tbe  trans- 
cript of  Judgment  was  recorded.  Alley  is  not 
charged  with  any  kind  of  fraud  in  Its  pay- 
meat.  Sudi  being  tbe  case^  wber^  la  Tib* 
betts  prejudiced,  or  wherein  does  he  lose  any 
rlglits  by  reqnicbig  him  to  flxeC  pay  this  prior 
lieu  of  $8,000  from  the  proceeds  of  the  sale? 

In  tbe  two  cases  last  dted  the  Supreme 
Court  without  cavil  or  hesitation  Invoked 
equitable  princbiles  to  administer  common 
Justice  and  prevent  a  serious  wrrag  and 
financial  loss  to  one  who  was  not  In  any  way 
chargeable  with  any  actual  fraud,  onml- 
vance^  or  evil  design  against  tbe  Judgment 
creditor;  and  we  say  here  that  this  mort- 
gage, against  which  no  suspicion  of  Invalidi- 
ty Is  suggested,  was  paid  ott  by  Alley  as  part 
of  tbe  purchase  [Nrlce  under  his  ^reonent  to 
do  80,  and,  even  though  nothing  was  said  at 
tbe  time  as  to  whether  or  not  be  Intended  to 
rely  upon  tbe  mortgage  as  a  protection 
against  Tlbbetta'  Judgment  Uen,  equity  will 
presume  that  his  intention  In  paying  It  off 
waa  to  have  It  Inure  to  bla  own  benefit,  and 
not  that  of  the  Judgment  creditor.  It  Is  clear 
that,  at  tbe  time  Tlbbetts'  transcript  of  Judg- 
ment wac  filed  In  Bio  Blanco  county,  tbe 
mortgage  was  of  record.  In  fnll  force  and 
effect,  and  the  creditor  could  by  no  rule  of 
law  or  equity  have  sold  the  property  under 
tbe  execution  free  from  the  lien  thereof.  It 
appears  to  be  a  well-eettled  rule  of  law  that 
a  levy  by  execution  or  attachment  is  effective 
only  as  against  the  Interest  or  title  in  real 
property  which  tbe  Judgment  or  attachment 
debtor  has  at  the  time  of  such  levy  or  attach- 
ment Under  these  drcum stances,  we  do  not 
see  why  tbe  rights  of  the  Judgment  creditor 
Tlbbetts  should  be  enlarged,  or  the  value  of 


his  Judgment  Uen  increased,  by  the  fraudu- 
lent acts  of  bis  Judgment  debtor.  After  a 
court  has  defeated  the  evil  design  of  a  Judg- 
ment debtor  to  defraud  bis  creditors,  by  set- 
ting aside  a  fraudulent  deed  given  by  tbe 
debtor  for  that  purpose,  we  know  of  no  rule 
of  equity  that  would,  as  a -penalty  for  tbe 
debtor's  fraud,  destroy  tbe  right  of  subroga- 
tion in  a  third  person  who  bas  paid  off  a 
mortgage  which  was  a  paramount  lien  to 
that  of  the  creditor's  Judgmeot 

Most  of  the  cases  dted  by  plaintiff  in  er- 
ror involve  transactions  between  fraudulent 
grantors  and  tbelr  Immediate  fraudulent 
grantees,  wherein  all  are  actual  parties  to 
the  fraud;  hence  those  cases  do  not  apply 
to  a  state  of  facts  such  as  we  are  now  con- 
sidering. The  general  rule  seems  to  be  that 
A  fraudulent  grantee  who  has  actually  and 
knowingly  participated  in  the  fraud  bas  no 
standing  in  a  court  of  equity  for  any  purpose, 
and  will  not  be  subrogated  or  otherwLw  pro- 
tected for  moneys  paid  in  discharging  liens 
existing  at  tbe  time  of  the  fraudulent  pur- 
chase. We  think,  however,  that  a  purchaser 
from  such  fraudulent  grantee,  who  bas  only 
constructive  knowledge  of  the  fraud,  and  has 
no  knowledge  or  information  of  tbe  fraudu- 
lent intention  of  those  perpetrating  the  same, 
and  in  no  way  participates  therein,  ought  not 
to  be  denied  relief  in  a  court  of  equity,  where 
such  relief  works  no  injury  to  others.  We 
think  tbe  authorities  dted  amply  support  our 
conclusions  and  are  well  grounded  in  sound, 
equitable  prindples. 

The  Judgment  will  be  reversed,  and  tbe 
case  remanded  to  the  district  court  for  fur- 
ther proceedings  as  the  parties  may  be  ad- 
vised, and,  in  case  the  property  be  sold  un- 
der the  Tlbbetts  Judgment,  there  shall  be 
first  paid  to  defendant  In  error  Alley,  out  of 
the  proceeds  thereof,  the  sum  of  $2,000,  being 
the  amount  of  the  homestead  exemption,  plua 
the  $3,000  which  was  paid  to  release  the 
mortgage,  the  balance,  tf  any,  to  be  applied 
on  tbe  plaintiff's  Judgment;  plaintiff  in  w- 
ror  to  recover  his  coats. 

Beveraed  and  remanded. 

GUNNINGHAlf,  P.  3.  Finding  myself  un- 
able to  concur  eltha  In  ttie  reasoning  of  or 
the  result  reached  my  Associates,  and  be- 
ing impressed  with  the  Importance  of  the 
rule  announced  In  the  majority  opinion,  and 
tbe  precedent  which  It  eetablisbea,  I  have  re- 
luctantly conduded  that  It  Is  my  du^  to  set 
forth,  at  some  length,  my  reasons  for  dis- 
senting. 

I  shall  not  Incumber  this  opinion  with 
lengthy  quotations  from  the  i:^;>lnlon  of  the 
Supreme  Court  rendered  In  this  case  when  It 
was  before  that  body,  as  the  same  has  been 
referred  to  in  tbe  majority  opinion,  and  will 
be  found  In  44  Colo.  84,  96  Pac.  078,  104  Pac. 
606.  Summarised,  tbe  opinion  of  the  Su- 
preme Court  squarely  holds:  (1)  That  Mrs. 
TerriU  held  the  pcoj^rty  in  trust  for  the 
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creditom  of  her  bnaband;  GO  Uui^  In  taking 
the  property  tnm  Mrs.  TerriU,  AUey  wUlfvi- 
ly  closed  his  eyes  to  tbe  facts  ud  drctun- 
stancea  sarranudlns  tbe  tzanafer  ot  tbe  prop- 
erty from  Terrill  to  Us  wife.  These  are  find- 
ings of  fftct  Upon  theae  and  other  similar 
findings  of  fact,  the  Supreme  Court  made 
findings  of  law  to  the  effect  that  knowledge 
of  the  drcmnstances,  such  as  Alley  had,  was 
equivalent  to  aotual  notice,  and  that  *'in  ntch 
event,  <u  we  have  teen,  the  law  asaumet  that 
he  iMd  aetttal  knowledge  of  ewsh  fraud." 
Italics,  wherever  used,  are  mine.  In  tbe 
drcnmstances  of  this  case,  the  Supreme 
Court  announces  the  rule  to  be  (quoting  fnun 
Balfour  v.  Parkinson  LC.  0.]  84  Fed.  860): 
"Courts  ot  equity  do  not  permit  a'  party  to 
claim  my  benefits  from  hla  own  ignorance  of 
fticts  which  he  could  baTe  learned  by  exer- 
dse  ot  ordinary  prudence  and  diligence." 
The  Suprune  Courts  conclusions,  If  any  au- 
thority were  required  to  make  the  same  bind- 
ing nptm  us,  finds  ample  support  In  the  au- 
thorities case»  and  text 

"Knowledge  or  impUed  notice  Is  equivalent 
to,  and  constitutes,  partlctpatlon,  where  the 
transfer  is  to  one  not  a  creditor."  20  Gyc. 
471. 

"^rtldpatbm,  as  the  term  is  used,  need 
not  be  by  some  afflmative  actlra  on  the  part 
of  the  transferee  in  consummating  the  fraud- 
ulent intent  of  the  transferror,  but  the  trans- 
feree Is  a  participator  In  the  fraud  if  he 
takes  the  conveyance  with  actual  noUoe  of 
tbe  grantor'a  fraudulent  intent,  or  under  ctr- 
cvmetaneea  wAere  the  law  wUI  impute  to 
him  knowledge  of  the  purpoae  of  tfte  irone- 
terror,  without  his  actively  taking  part  in 
the  fraudulent  design  of  the  transfer  other 
than  the  taking  of  ft"  20  Cyc.  471,  note; 
Kansas  Mollne  Plow  Go.  t.  Shmnan,  8  Okl. 
204,  41  Pac.  626,  82  li.  B.  A.  33. 

Furthermore  the  right  to  subrogation  is 
never  granted  as  a  reward  for  negligenee. 
Ft  Dodge  Bldg.  Aas*n  v.  Scott  86  lowa^  4S1, 
63  N.  W.  283. 

The  majority  opinion,  In  ao  far  as  it  treats 
of  the  mon^  paid  by  Alley  to  redeem  from 
the  mortg^ce,  appears  to  proceed  upon  the 
theory  that  unless  one  actually  enters  into 
a  conspiracy,  and  by  word  of  movA  die- 
cueeee  the  intentiont  and  purpoBes  of  the 
one  from  whom  he  obfaina  hU  title,  there 
can  be  no  actual  participation  In  the  fraud 
of  the  grantor.  Hba  authoritlea  last  dted 
are  opposed  to  this  view. 

My  Brethren  may  not  approve  of  the  cis^ 
Ion  handed  down  by  the  Supreme  Court  In 
thto  ease,  but  fbey  ou^t  to  be  bound  by 
It  and  th^  oi^t  to  eheerfuily  accept  It  as 
the  law  of  this  case;  they  have  no  more 
right  to  sllentiy  reverse  an  opinion  of  tbe 
Supreme  Court  or  ignore  it  altogether,  than 
fbey  have  to,  in  terms,  announce  thebr  dis- 
sent ftod  thus  refuse  to  follow  it  My  oon- 
dusiott,  therefore,  Is  that  If  for  no  othor 
reason  than  that  the  Supreme  Court  has 
laid  down  rules  and  made  findings,  both  of 
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fact  and  of  law,  whlcb  are  blndhis  vpim  oa, 
the  majority  ovbdon  In  this  case  is  wrong. 
But  I  find  myself  In  hearty  accord  with  tbe 
condosionB  of  tbe  Supreme  Court  My  posi- 
tion la  that  under  the  deddm  of  the  Su- 
preme Court  in  this  case.  Alley  was  guilty 
<tf  artual  ftand,  or  guilty  of  sudb  wHlfnl 
careleeanMB  as  that  the  law  innratea  to  Um 
actual  knowledge,  and  even  the  majority 
opinion  nowhere  combats  the  universal  rale 
that  one  goUty  of  actual  fraud  may  not  in- 
voke the  doctrine  of  subrogation.  On  tiili 
point  at  least  the  authorities  are  hamw- 
nioos.  Tbe  relief  extended  to  Alley  by  the 
majority  <vbifam  preemtposea  a  finding  that 
he  did  not  have  actual  buwledge ;  that  be 
acted  in  good  faith.  These  findings  are 
squarely  In  the  teeth  of  the  opinion  of  the 
Supreme  Court  as  I  read  it 

I  am  persuaded  that  my  Assodatee  have 
reversed  the  rules  that  anily.  or  ou^t  to 
apply,  In  caaea  of  this  sort  via.:  niat:  'Ttu 
burden  la  always  on  one  who  claims  this 
equity  of  pubrogatlon  to  show  that  he  is  en- 
titled to  it"  Sheldon  on  Subrogation  <2d 
Ed.)  I  11.  "And  also  that  the  relief  can  be 
granted  to  him  without  larejndiee  to  tbe 
righta  of  Innocent  parttes."  Harris  on  Sob- 
ro^tion,  p.  B61.  Tbati  *To  entitle  a  party 
to  subreption,  bis  equity  must  be  etrong, 
and  tbe  case  oleor.  In  such  apidlcatlont 
great  care  should  be  taken  by  the  court  tbat 
tbe  subrogation  will  icorft  no  injueUee  to  the 
T^hte  of  othere."  Knoufs  Appeal,  91  Pa. 
78:  lioyd  T.  Oalbraith,  82  Pa.  103;  Kedey 
T.  Cassldy,  93  Pa.  318.  That:  me  rights 
of  one  seeing  snbrogatton  must  have  greater 
equity  than  thoae  who  oppose  him ;  the  bu> 
den  beiag  upon  the  would-be  subrogee  to  «s- 
tabUsh  his  light  for  subrogation  will  be  or- 
dwed  only  In  a  clear  ovte  of  pure  equity. 
The  right  Is  never  allowed  one  who  would 
thereby  reap  advantage  in  any  way  from  his 
own  wrongdf^bog.  *  *  *  As  Its  purpose  la 
<mly  to  prevent  fraud  or  aubeerve  Justice^  It 
will  not  be  applied  where  its  emdse  would 
promote  injustioet  and  tiras  Can  be  applied 
only  with  a  due  r^rd  to  the  legal  and 
equitable  ri^ta  of  others."  87  Oye.  871;  Mc- 
KeU  V.  Miller,  28  W.  Va.  488,  2  B.  335. 
That:  'TChe  piirty  seddng  sndi  relief  moat 
show  a  auperior  equity,  for,  the  equities  be- 
tng  equal,  tbe  law  wlU  be  allowed  to  take 
its  conrae."  PritCbett  v.  Jones.  87  Ala.  S17, 
6  Soutb.  70^ 

The  majority  opinion  appears  to  inoceed 
upon  the  theory  that  the  burden  was  on  Tib- 
betts  to  satisfy  the  chancellor  that  AUey 
had  been  guilty  of  fraud,  and  that  hla  ftand 
would  woi^  to  tite  Injury  of  TIbbetta.  Bat 
even  under  this  perversion  at  the  rules,  as 
indicated  by  the  above  quotatkms,  the  ma- 
jority opinion  la  mmg,  tor,  as  I  shall  pres- 
ently show,  the  record  demonstrates  that 
TibbettB  wlU  suffer  Injury. 

In  the  majori^  opinion  attention  la' called 
to  the  dlfllcnlty  wtaldb  would  have  oonftint* 
ed  AUey,  had  he  attonpted  by  Inquiry  to  aa- 
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certain  whetiier  or  not  mAettS*  contenttona 
were  wdl-fiianded.  Ifeere  are  two  all-enffl> 
dent  anawera  to  this:  (1)  He  eonld  bave 
refrained  from  purcbaslng  the  land  nnttl 
that  qaesUoa  wu  eettled;  he  knew  that 
there  was  an  laane  or  question  on  that  point, 
and,  if  he  fbnnd  It  (Uffienlt  to  fet  at  the 
facte,  no  hardship  would  hare  reaolted  to 
him  had  he  oat  of  the  controversy.  ^ 
The  Supreme  Oonit  hae  fonnd  <44  Colo.  104, 
96  Pac.  9TB,  104  Pac.  60S)  that,  If  AUey  "had 
poraaed  these  InTesC^ttons  with  rsotonaUe 
BklU  and  diligence,  he  would  have  ascertain- 
ed that  the  conslderatlan  which  Stay  gave 
for  the  propwty  was  his  unsecored  momls- 
Bory  note,  and  the  enulderatlon  ^rtilch  Gray 
received  for  the  property  when  he  ecmveyed 
to  Mrs.  TeriUl  wu  the  same  note,  whldi  was 
Btlil  In  tile  hands  of  Mr.  TerrUL  He  would 
also  have  discovered  the  existence  of  the 
Jodgmmit  In  &tot  of  appellant  He  would 
thus  have  learned  that  the  conveyances  lead- 
ing  from  TerrUl  to  Mrs.  TerxlU  were  with- 
out conslderatUm  and  v<rid  as  to  creditors, 
or  that  the  consideration  Cor  the  conveyance 
from  Gray  to  Mrs.  TenlU  was  paid  by  Ter- 
rill,  which  resulted  In  Mrs.  TenrlU's  holding 
the  pn^tuty  subject  to  the  rights  of  her  bns- 
bsBd's  oreditors;  that,  in  either  event,  the 
tranaactlott  was  fraudulent,  so  far  as  it  af- 
fected the  credltcHTs.  Aside  from  the  knowl- 
edge possessed  by  the  attorney,  there  were 
sufficient  facts  known  to  AUey,  before  the 
parchase  was  consnnunated  and  the  pur- 
chase price  paid,  to  put  him  upon  Inquiry, 
and  to  eharge  him  with  knowledffe  of  faott 
whteh  he  might  hav9  aegvired  if  he  had  em- 
erted  himeelf  to  the  d^ee  of  ordiawnt  <UU- 
gence  and  prudence  in  malUito  Ingu^ry." 

Moreover,  my  Brrthren  appear  to  be  obUvIr 
OU8  to  the  difficulties  that  would  confront 
Tlbbetts,  were  he  to  attempt  to  estabUsh  ac- 
tual fraud  on  the  part  of  Alley.  Parajdiraa- 
Ing  from  the  original  c^lnion:  "He  (Tlbbetts) 
might  have  examined  the  records  thoroughly, 
and  made  every  effort  to  obtain  information 
conoernlug  the  motives  of  Alley  and  the  Ter- 
rills  in  giving  the  deed,  and  still  the  limit  of 
Information  so  acquired  would  have  bera 
that  Alley  claimed  and  oomtended  that  the 
deed  from  Mrs.  TerrtU  to  him  was  ^ven  for 
a  good  consideration.  It  Is  more  than  prob- 
able that  the  question  of  intent  or  evU  de- 
sign on  the  part  of  Mr&  TerriU  or  Alley  (if 
there  was  any)  In  giving  the  deed  would  have 
remained  a  (dosed  secret  to  Tlbbetts.  He 
might  have  interrogated  them  concerning 
such  intention  and  design,  and  In  all  proba- 
bility would  have  failed  to  elicit  any  Infor- 
mation from  them  on  the  subject  It  is  cer- 
tainly a  reasonaUe  presumption  that  neither 
Mrs.  Terrlll  nor  Alley  would  have  taken  him 
Into  their  confidence  and  divulged  to  him 
their  fraadnlent  design  (if  they  entertained 
one)  and  purpose  In  executing  the  deed."  It 
la  worthy  of  note  that  we  have  in  this  case 
no  evidence  whatever  that  Alley  paid  off  this 
mortsage,  to  the  Hen  of  which  the  majority 
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<^dnion  subrogates  him,  with  his  own  mon^, 
or  in  good  faith,  except  his  unsupported 
statement  It  is  conceded  in  the  majori^ 
opinion,  in  treating  of  the  impcovemente 
made  by  blm,  that  his  conduct  was  most  ex- 
traordinary. But  it  was  no  mora  unusual  in 
this  respect  than  in  respect  to  buying  into 
Oils  controversy,  and  paying  off  the  mor^ge 
before  Uie  maturity  of  the  debt  it  secured. 
The  unlimited  <vportunlty  for  grave  injus- 
tiee,  beti^  thus  done  to  Tlbbetts,  ought  to 
make  the  conrt  donbly  cautious  In  tiie  ap- 
plication of  tb9  benign  doctrine  of  subroga- 
tion, for  Uie  books  all  hold  that  it  is  pure- 
ly a  benenlait  ride.  There  Is  other  evi- 
dence to  be  found  in  the  majority  opinion  of 
extrome  tendwneaa  towards  Uia  supposed 
rlgbte  of  Alley,  for  the  writer  of  that  opin- 
ion even  appears  to  commiserate  with  Alley 
Mt  the  loss  of  the  Improvemoite  whldi  the 
majority  oidnion  takes  from  him,  mt  tiie 
sum  of  money  whldb  he  says  he  paid  to  Iba. 
Terrlll  lii  cash,  end  even  on  the  attorney  fees 
and  costs  which  he  has  paid  out  in  this  case. 
What  these  items  have  to  do  with  the  mat* 
ter  la  not  dear;  nor  Is  It  plain  why  sympa- 
thy should  be  extraded  to  Alley  for  the  mon- 
ey whidk  he  has  voluntarily  and  contoma- 
doualy  paid  out  In  the  way  of  coate  and 
attorney  fees,  while  overlooking  shnllar  ex- 
penditures which  be  has  wrongfully  forced 
Tlbbetta  to. incur. 

Tbrae  are  mily  two  authorities  that  are 
dted  in  the  majority  opinion  which,  to  my 
mind,  enfflclently  resemble  the  instant  case 
In  their  facte  to  require  notice,  and  they  may 
be  readily  distinguished.  My  Associates  ap- 
pear to  rely  largely  upon  the  case  of  Tomp- 
kins V.  Sprout,  56  CaL  31.  It  is  apparent 
upon  a  reading  of  that  opinion  that  the  Su- 
preme Court  made  much  of  the  express  flud^ 
Ing  of  the  trial  court  that:  "The  defendant 
paid  full  value  for  the  land,  and  'did  not 
have  actual  knowledge  of  the  fact  that  the 
conv^ance  from  Charles  to  Gustev  was 
fnudulent* "  Here,  If  Alley  did  not  have 
actual  knowledge,  he  bad  what  the  Supreme 
Court  has  ruled  was  the  eQuivaleni  thereto, 
and  therefore  the  Supreme  Court  says  the 
law  imputes  to  Mm  actual  lanoicledge.  Pro- 
ceeding upon  and  supplementing  this  finding 
by  the  trial  court,  the  California  Supreme 
Court  (65  Cal.  on  page  3^  says:  "The  court 
below  expressly  found  that  the  defendant  had 
DO  actual  knowledge"  that  the  transfer  "from 
Charles  to  Gustev  Peterson  was  fraudulent, 
and  that  tbe  conveyance  from  the  latter  to 
the  defendant  was  constructively  fraudulent 
only.  In  such  case,  a  court  of  equity  will 
protect  the  purchaser  as  well  as  the  creditor, 
where,  a»  here,  lioth  ean  be  protected  with- 
out infury  to  either."  In  other  words,  I  take 
it  that  the  California  Supreme  Court  fonnd 
that  there  was  ample  equity  in  the  property 
to  cover  the  claims  of  both  parties.  At  least 
there  Is  in  the  opinion  nothing  to  negative 
this  presumption.  Another  case  much  relied 
upon  in  the  majority  opinion  (I^mch  v.  Bart, 
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132  Ted.  417,  67  C.  C.  A.  305)  may  be  dis- 
tloguialied  in  the  same  maimeT  as  tlie  Call- 
fornla  opinion. 

The  land  In  this  case,  with  all  the  person- 
al property  thereon  situate  belonging  to  Mrs. 
TerrUl  (Including  hoosehold  furniture,  live 
stock,  liay,  etc.),  was  sold  to  Alley  for  $7,000. 
With  the  12,000  deducted  on  account  of  the 
homestead  light  mentioned  In  the  majority 
opinion,  and  93,000  on  account  of  the  mort- 
gage debt,  It  Is  not  probable  there  will  be 
anything  remaining  as  the  result  of  an  exe- 
cution sale  to  apply  on  the  Tibbetts  Judg- 
ment which  14  years  ego  amounted  to  $6378, 
besides  coats,  and  now  must  amount  to  ap- 
proximately $15,000. 

The  majority  opinion  Is  Inconsistent  in 
denying  to  Alley  the  value  of  his  improve- 
ments, while  allowing  him  for  the  money  he 
advanced  In  redeeming  the  land  from  the 
.  mortgage.  The  authorities  make  no  dlstlno- 
Uon  between  improvements  and  money  ap- 
plied to  the  liquidation  of  liens  which  wwe 
upon  the  land  at  the  time  of  the  pnrchase, 
and  especially  in  tUs  case  ought  there  to  be 
no  distinction  made,  since  it  was  stLpulated 
that  the  amount  claimed  1^  Alley  by  way  of 
ImimvemfflitB  was  91,'K)0;  that  they  were 
permtmetit  and  neceanrv  amd  enhanced  the 
vahte  of  the  propertp.  In  the  majorl^  opUf 
ion  it  is  said  tiiat  Alley  "expended  liia  mon- 
ey In  improving  the  property,  well  knowing 
that  Tibbetts  was  vigorously  following  up 
his  Claim  and  contraition  that  Mrs.  Terrill's 
title  was  fraudulently  obtained,  and  was  In- 
valid as  against  a  judgment  Hen.  *  •  • 
tjnder  such  dircumatances,  common  prudence 
would  have  kept  him  from  expending  any 
money  on  the  premises  other  than  was  ab- 
solutely necessary  to  prevent  the  loss  of  the 
same,  until  after  the  clfilms  of  Tibbetts  had 
been  finally  determined.  •  •  •  He  made 
such  improvements  at  his  own  peril,  so  far 
as  Tibbetts  Is  concerned,  and  ought  to  suffer 
the  consequences."  With  this  finding  I  fully 
agree;  but  did  he  not  know,  when  he  paid 
out  his  money  by  way  of  redeeming  the  land 
from  the  mortgage,  that  "Tibbetts  was  vigor- 
ously following  up  his  claim  and  contention 
that  Mra.  Terrlll'p  title  was  fraudulently 
obtained"?  There  Is  nothing  in  the  record 
to  show  when  he  made  the  improvements 
with  reference  to  when  he  paid  out  the  money 
by  way  of  redeeming  from  the  mortgage,  but 
the  record  does  disclose  that  he  paid  out  a 
substantial  part  of  the  money  after  thia  suit 
tcaa  started,  and  a  year  before  the  note  wag 
due;  that  Is  to  say,  a  year  before  the  mort- 
gage could  have  been  forecloaed  or  his  title 
jeopardized. 

In  denying  to  Alley  what  he  had  paid  out 
for  necessary  improvements,  which  enhanced 
the  value  of  the  projwrty  by  $1,700,  Judge 
Hurlbut  quotes  the  following  from  Strike  v. 
McDonald,  2  Har,  &  Q.  (Md.)  191,  261:  'Ihe 
Quoted  passage  Sugd.  S25,  furnishes  a  sound, 
practical  rule  for  rejecting '  dainu  for  Im- 


provement^  where  the  transaction  is  tainted 
with  fraud.  It  is  expressed  nearly  in  these 
words:  If  a  man  has  acted  fraudulently,  and 
is  conscious  of  a  defect  In  his  title,  and,  wttb 
that  conviction  on  his  mii)dt  ezpraids  a  nun 
of  money  In  improvements,  be  Is  not  entitled 
to  avail  himself  of  it'-' 

Having  quoted,  wltliout  qoftUflcadon,  the 
above  language  from  the  Maryland  case,  1 
suppose  my  Aasodatea  concede  its  applicabil- 
ity to  the  dflfaidaBt  In  error  Alley.  Hun 
we  have  this  remarfeaUa  amcflnston:  lAat 
where  a  transaction  is  tainted  with  Craod, 
and  where  a  man  has  acted  frauduioiUy  and 
is  conscious  of  a  defiact  In  bis  title,  and  with 
tiiat  conviction  m  bis  mind  ezpoids  a  nun 
of  mon^  In  paying  off  a  mortsage^  he  <«  «b- 
tltled  to  avail  himself  itf  the  beswrolent  doe- 
trine  of  subrogation;  but  where  be  makes 
valuable  ImproTemoits,  wbldx  are  necesaucy 
to  the  estate,  and  which  actually  enhance 
the  valne  of  Uie  estate,  he  Is  not 

The  highest  court  of  this  country  has  dear- 
ly indicated  that  as  between  improvements 
placed  upon  land  purchased  under  the  dr- 
enmstances  presented  by  this  case,  and  mon- 
ey paid  out  to  lift  an  Inoimlwance  therefrom, 
flie  law  makea  no  dlsdnctlcHi,  and  that  court 
has  expressly  ruled  tiiat  a  man  who  has  act- 
ed fraudulently,  "and  wltSi  that  conviction  on 
his  mind,"  can  recover  for  neither  of  these 
items.  In  Ballroad  Go.  v.  Soutter,  IS  Wall 
517,  20  L.  E9d.  54S,  Mr.  Justice  Bradley, 
speaking  for  the  court,  used  this  language: 
"Was  it  ever  known  that  a  fraudulent  pnr- 
diaser  of  property  when  deprived  of  Its  pos- 
session, could  recover  for  bis  repairs  or  im- 
provements, or  for  Incumbrances  lifted  by  him 
whilst  in  possession?  If  such  a  case  cau  be 
found  in  the  books,  we  have  not  been  refer- 
red to  it.  Whatever  a  man  does  to  beoeflt 
an  estate,  under  such  drcnmstances,  he  does 
in  hla  own  wrong.  He  cannot  get  relief  by 
coming  into  a  court  of  equity."  20  Cyc  470; 
Gilbert  v.  Hoffman,  2  Watts  (Pa.)  66,  26  Am. 
Dec.  103;  Ouckenhelmer  v.  Angevlne,  81  N. 
T.  394;  Bump  on  Fraudulent  Conveyances, 
S  198;  Weiser  v.  Kling,  38  App.  Div.  268, 
57  N.  T.  Supp.  48 ;  Roller  Mills  v.  Ward,  « 
N.  D.  317,  70  N.  W.  271 ;  Selvers  v.  Dlckoyer, 
101  Ind.  495;  Goble  v.  O'Conner,  43  Neb.  59, 
61  N.  W.  131 ;  Beidler  v.  Crane,  13B  111.  89 
26  N.  B.  655,  25  Am.  St  Rep.  349;  Sands  v. 
Codwise,  4  Johns.  (N.  T.)  536,  4  Am.  Dec 
305. 

There  is  yet  another  reason  which.  In  my 
Judgment,  ought  to  bar  Alley  from  the  right 
to  Invoke  the  doctrine  of  subrogation,  at 
least  as  to  $1,000  of  the  sum  which  the  ma- 
jority opinion  allows  him;  the  $3,000  which 
the  majority  opinion  concludes  he  ought  to 
recover  was  r^resented  by  three  promissory 
notes.  The  last  note,  of  $1,000,  was  paid  by 
him  (if  paid  at  all)  in  two  installments ;  the 
ftrat  being  paid  some  18  montha  be/ore  the 
maturity  of  the  note,  and  the  Uut  1n$UiU- 
ment  a  year  tefore  matyrttv,  amd  S  mostiU 
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after  thU  action  toot  broupAt.  I  bave  dis- 
covered no  authority  tbat  permits  one,  under 
circumstances  of  tbis  kind,  to  Invoke  the  doc- 
trine of  subrogation. 

There  Is  stlU  another  reason  which  Is.  In 
and  of  itself,  snfflclent  to  defeat  the  claims 
of  AUeT  to  subrogation,  and  that  Is  that  at 
title  tline  be  filed  origin  a  1  answer  In  this 
case,  to  wit,  March  SEt,  ISOS,  he  had  paid, 
as  the  record  shows,  every  dollar  that  be 
now  claims  by  way  of  enbrogatlon ;  1.  e.,  he 
had,  according  to  his  evidence,  ertlngalabed 
Oie  mortgage  paying  all  of  the  notes 
which  It  was  i^en  to  secure,  save  and  except 
a  small  balance  of  leas  than  9860  on  the  last 
of  the  three  notes,  and  this  balance  was  paid 
before  tbe  IsBuaa  In  the  caee  were  Joined. 
In  the  original  answer  no  dalm  whatever  Is 
made  by  Alley  Uiat  he  had  paid  ofF  the  mort- 
gage and  desired  tbat  It  be  kept  alive  for  his 
use  and  benefit;  nothing  whatever  is  said 
by  him,  or  on  bis  behalf  omcemlng  the  ques- 
tion of  subrogation,  nntU  the  Supreme  Court, 
in  April,  1908  (some  five  years  after  he  filed 
his  original  answer),  handed  down  its  opin- 
ion In  this  caaew  Tbiait  for  the  first  time,  and 
in  that  oonrt,  be  songht,  by  motion,  to  dalm 
and  have  enforced  in  bis  behalf  ttie  doctrine 
of  subrogation.  The  Supreme  Conrt  very 
properly  r^Cnsed  to  consider  bis  deniaud,  be- 
cause, as  it  says,  "there  is  nothing  in  the 
pleadings  concerning  tbese  Incumbrances.** 
Whereupon  he  goes  bai^  to  the  district  conrt, 
and  on  September  7,  1909,  after  a  lapse  of 
17  months  more,  files  his  supplemental  an- 
swer, setting  up  the  facts  upon  which  he 
now  bases  bis  claim  of  right  to  invoke  the 
doctrine  of  subrogation.  In  other  words,  for 
more  than  Hx  yeart,  while  this  litigation  was 
pending,  he  made  no  claim  or  mention  that 
he  had  paid  off  the  mortgage  and  desired  to 
be  subrogated  to  the  rights  of  the  mor^agee. 
On  the  contrary,  seven  times  in  his  original 
answer  he  Insists  upon  the  illegality  and  ut- 
ter want  of  virtue  in  Tlbbetts'  Us  pendens, 
execution,  etc.,  and  upon  that  defense  alone 
went  forward  to  trial.  The  original  answer 
of  Alley,  considered  in  connection  with  the 
opinion  rendered  by  the  Supreme  Court  in 
this  case,  conclusively  shows  tbat  the  only 
mistake  that  Alley  made  was  a  mistake  of 
laic,  not  a  mistake  of  fact,  and  the  rule  that 
one  may  not  invoke  the  doctrine  of  subroga- 
tion when  his  only  contention  is  that  he  has 
made  a  mistake  of  law  is  too  elementary  to 
require  the  citation  of  authorities. 

Innocence  of  actual  fraud  may,  under  cer- 
tain circumstances,  entitle  a  purchaser  of 
mortgaged  land,  who  pays  off  a  debt  there- 
on, to  the  right  of  subrogation,  but  my  Asso- 
ciates seem  to  think  it  mutt  do  so,  regardless 
of  the  grossest  and  most  willful  negligence, 
and  In  the  fftce  of  the  clearest  posdble  proof 
of  waiver. 

"Subrogation,  being  an  equity  springing 
from  the  relation  between  the  parties,  and 
created  and  forced  tor  the  ben^t  and  pro* 


tectlon  of  the  one  in  whose  favor  It  is  origi- 
nated, may  be  asserted  or  waived  at  .pleasure, 
either  expressly  or  by  impHcation."  37  Cyc. 
383. 

"The  right  of  subrogation  may  be  lost  by 
the  waiver  of  the  party  entitled  to  It 
*  *  *  A  long  delay  without  action  win  he 
fatal  to  a  claim  of  tuiroffoHon."  Sheldon  on 
Subrogation,  |  41. 

Alley's  right  of  subrogation,  if  any  he  had, 
accrued  when  he  paid  the  last  installment 
on  the  mortgage.  "The  sure^s  right  of  sub- 
rogation accrues  qpon  bis  payment;  and,  as 
to  his  prindUMl,  the  statute  then  begins  to 
run  against  him,  and  he  should  tiben  call  at 
once  for  the  securities,  if  he  desires  to  be 
subrogated  to  them."  Sheldon  on  Subroga- 
tion, I  110.  He  paid  the  last  installment 
January  6, 1903.  Six  years  and  edght  months 
elapsed  before  he  attempted  to  assert  bis 
alleged  right  of  subrogation.  His  supposed 
right  was  then  barred  by  the  statute  of  limi- 
tations. "The  right  of  subrogation  will  be 
barred  by  the  statutory  period  of  limitations 
like  any  otha  ligbt."  Sheldon  on  Subroga- 
tion, I  110.  If  it  be  said  that  Tlbbetts,  by 
not  pleading  the  statute  of  Umitatifms,  waiv- 
ed bis  right  to  Invoke  the  same,  I  r^ily: 
AUey  bad  waived  his  right  to  invoke  the 
equitable  rule  of  subrogation  long  before 
Tlbbetts  was  called  upon  to  plead  the  statute 
of  llmitatlona.  But  the  truth  is  Alley  baa 
never  asked  to  be  subrogated  to  the  rights 
of  the  mortgagee.  The  prayer  of  his  orl|^- 
nal  answer  reads  as  follows:  "Wherefore, 
this  d^endant  prays  that  be  go  hence  with- 
out day,  with  his  costs  herein  expended." 
He  does  not  even  pray  for  general  equitable 
relief.  And  his  amendment,  filed  September 
7,  1900,  contains  no  prayer;  it  is  simply  an 
Insert  in  the  original  answer.  So  the  climax 
of  Alley's  good  luck  in  this  piece  of  litiga- 
tion comes  in  the  form  of  a  relief  for  which 
he  has  not  asked.  Having  chosen  bis  weap- 
ons of  defense  (spedflc  and  general  denials 
aa  to  the  legaUty  of  Tibbetta'  claims),  and 
having  signified  his  satisfaction  with  the  bat- 
tle field,  he  goes  forth  to  a  seven-year  war, 
at  the  end  of  which,  having  lost  everything 
for  which  he  contended,  instead  of  capitulat- 
ing, be  draws  an  andeut  and  foi^otteu  weap- 
on (a  stale,  so-called  equity),  and  renews  the 
fight,  achieving  In  the  end,  if  the  majority 
opinion  shall  stand,  a  signal  victory.  If  he 
has  not  already  done  so.  Alley  ought  to  adopt 
as  his  coat  of  arms  a  rusty  sword,  with  the 
l^end  emblazoned  thereon,  "If  at  first  you 
don't  succeed,  try,  try  again."  So  far  as  I 
am  now  able  to  recall,  this  is  the  first  in- 
stance where  a  litigant  has  successfully  in- 
voked his  own  laches  and  his  mistake  of  law 
to  arrest  the  statute  of  limitations. 

From  the  time  the  Supreme  Court  handed 
down  its  opinion  in  April,  1908,  untU  this 
good  hour,  AUey  has  held  Tlbbetts  at  bay  by 
advandng  an  issue  or  contention  whi<di  ndgbt 
Just  OS  well  have  been  presented  and  deter- 
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mined  on  the  first  trial,  and  all  tlils  time  he 
has  benefited  by  retaining  possession  of  the 
land  (for  the  nse  of  which  he  Is  not  required 
to  acoonnt),  thus  preventing  Its  sale  under 
execution.  In  the  meantime,  Tlbbetts'  judg- 
ment has  more  than  doubled,  and  can  now 
never  be  made  by  the  sale  of  the  land.  In 
liBke  County  v.  Johnson,  81  Colo.  184,  71  Pac. 
1106,  our  Supreme  Court  expressly  ruled 
that  a  Judgment  Is  conclusive  respecting 
omitted  defenset,  as  well  as  defenses  that 
were  in  foot  offered,  it  the  omitted  defenses 
miffht  have  been  pleaded  In  the  action  In 
which  the  judgment  was  obtained. 

"A  valid  Judgment  for  plaintiff  definitely 
and  finally  negatives  every  defense,  objec- 
tion, or  exception  which  miffht  and  ghould 
have  been  raised  against  the  action;  and 
this  Is  true  not  only  with  respect  to  further 
or  supplementary  proceedings  in  the  same 
cause,  but  for  the  purpose  of  every  subse- 
quent suit  between  the  same  parties,  whether 
founded  upon  the  game  or  a  different  cause 
of  action."  28  Oyc.  1196. 

The  above-quoted  text  from  Cyc.  Is  sup- 
ported by  hundreds  of  citations  from  prac- 
tically every  state  in  the  Union. 

"The  rule  is  often  stated  in  general  terms 
that  a  Judgment  is  conclusive,  not  only  upon 
the  question  actually  contested  and  determin- 
ed, but  upon  afl  mitten  toMch  miffht  have 
h&en  UUgatea  and  decided  in  that  suit;  and 
this  is  undoubtedly  true  of  all  matters  prop- 
erly belonging  to  the  subject  of  the  contro- 
versy and  within  the  scope  of  the  Issnea,  so 
that  each  party  must  nuke  the  most  of  his 
case  or  defense,  bringing  forward  all  his 
facta,  grounds,  reasons,  or  evidence  in  sup- 
port of  It,  oa  pain  of  being  barred  from  show- 
ing such  omitted  matters  in  a  subsequent 
suit;  and  it  is  also  true  that,  where  the 
second  suit  is  upon  the  same  cause  of  action, 
all  matters  which  nUgM  have  been  litigated 
are  conclwrively  settled  by  the  judgmmt,  and 
that  generally  the  estoppel  applies  where 
matters  which  should  have  been  urged  as  a 
defense  in  the  first  suit  are  attempted  to  be 
made  the  basis  of  a  second  action,  or,  accord- 
ing to  some  of  the  anthorlttes,  where  de- 
fenses which  were  available  against  an  ad- 
verse claim  in  the  first  suit,  but  not  then  set 
up,  are  sought  to  be  used  in  a  second  action, 
either  by  way  of  defense  oraithe  foundation 
of  a  claim  for  r^ef."  23  Cya  12^. 

Lake  County  v.  Johnson,  supra.  Is  cited  as 
supporting,  and  It  does  support,  the  last  rule 
announced  in  the  above  quotation. 

It  Is  true  that  Tlbbetts,  In  this  case,  has 
not  interposed  estoppel  or  res  adjudlcata  as 
a  defense,  but  his  failure  In  this  respect  does 
not  impress  me  as  more  serious  than  the 
failure  of  Alley  for  more  than  six  y^rs  to 
claim  the  right  of  subrogation,  and  his  entire 
failure,  up  to  the  present  time,  to  even  ask 
for  that  right. 

The  majority  opinion  sends  this  case  back 


"for  farther  proceedings  as  (be  parties  may 
be  advised."  I  shall  be  greatly  surprised  If 
Alley  does  not  incubate  another  time^nsnm- 
ing  alleged  equity,  and  project  this  litigation 
five  years  or  more  farther  into  the  futore^ 
the  while  he  holds  possession  of  the  property 
and  receives  the  income  therefrom. 

It  is  my  conclu^on  that  the  Judgment  of 
the  trial  court  should  be  reversed  unquali- 
fiedly, and  the  case  remanded,  with  Instruo- 
tlons  to  carry  out  the  directions  of  the  opin- 
ion of  the  Supreme  Court,  permitting  Alley 
what  ms  awarded  him  ^xg  that  court,  and 
nothli^  man. 


DEL  MAR  WATER,  LIGHT  ft  POWER  CO. 

V.  BSHLEMAN  et  al.    (L.  A.  3533.) 
(Supreme  Conrt  of  California.    May  13,  1914.) 

COUBTS  (8  102*)— DETEEUINATION— NUMHEB 

OF    JoDOES    CowcuEEiNQ  — Majority  of 

COUBT. 

In  the  Supreme  Court  in  baqk  the  con- 
currence of  at  least  four  justices  fa  necesaarr 
to  the  detennination  of  any  proposition  stated 
as  the  badt  of  tlie  judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cnt 
Dig.  H  361,  862;  Dec.  Dig.  |  102.*] 

Od  rehearing.  Denied. 

For  former  opinion,  sea  140  Pac.  SOL 

PER  CURIAM.  In  view  of  the  principal 
grounds  advanced  In  the  petition,  it  is  prop- 
er to  say.  In  explanation,  that  in  ttie  dedsloa 
of  a  case  before  tibe  conrt  In  banlc  the  con- 
currence of  at  least  four  Justices  Is  neces- 
sary, and  that  any  proportion  or  principle 
stated  in  an  opinion  is  not  to  be  taken  aa  tbe 
opinion  of  the  court,  unless  It  Is  agreed  to 
by  at  least  four  of  the  justices.  The  con- 
curring opinion  herein  is  the  only  one  that 
Is  agreed  to  by  the  necessary  number.  That 
opinion  contains  tha  only  propositions  whldi 
are  to  be  considered  as  decided.  It  does 
not  hold  that  the  plaintiff  company  is  not  a 
public  utility,  or  that  It  is  not  engaged  In 
distrlbutli^  water  for  public  use ;  it  merely 
declares  that  the  land  of  the  claimant,  Glass, 
is  not.  and  ia  not  found  by  commission  to 
he,  within  the  district,  or  area,  to  the  use  of 
which  the  water  owned  or  controlled  by  that 
company  is  dedicated,  and,  therefore,  that 
he  Is  not  entitled  to  demand  distribution 
thereof  to  his  land. 
The  petition  for  a  rehearing  is  denied. 

ANGELLOTTI,  J,  I  concur  in  what  Is 
said  In  the  foregoing  as  to  the  effect  of  the 
opinions  heretofore  filed  In  this  case.  Far- 
ther consideration  of  the  case,  however,  baa 
made  me  very  doubtful  of  the  correctness  of 
the  Judgment  annulling  the  order  of  the  Rail- 
road Commission,  especially  In  view  of  oar 
limited  powers  of  review  under  the  Consti- 
tution of  this  state.  The  importance  of  tbe 
questions  presented  is  such  that  I  woold  pre- 
fer to  see  farther  consideration  given  tbe 
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ease  by  the  conrt  liefore  the  dedalos  beeomes 
flna],  and  thoefore  I  do  not  concur  In  the 
order  denying  a  rtheartng. 


SILL  T.  CESCHL    (S.  F.  6363.) 
(Snpieme  Court  of  California.   April  SO,  1914. 
Rehearing  Denied  May  29,  1814.) 

1.  BsoKEHs  (S  86*>— Actions  fob  Ooupknba- 
Txon— Etidknob— SumciBHCT. 

Bridence,  in  an  action  a  real  estate 
brokw  for  eommiisioae,  kM  aafllcleBt  to  aup- 

gort  a  findinx  that  the  contract  sned  on  bad  not 
een  cancded,  and  that  plaintiff  had  performed 
his  part  of  the  contract  so  as  to  entitle  him  to 
the  commiwion  afread  upon,  and  to  rapport  a 
verdict  for  92,000. 

[Bd.  Note.— For  other  casee,  see  Brokers, 
Cent.  Dig.  H  116-120;  Dec  IHg.  1  86.*] 

2.  BaOKXBB  (I  10*)— ColCFBNaATION— BBTOCA- 
TlOir  OF  Atjthobxtt. 

A  contract  making  a  broker  the  owner'i 
agent  to  sell  certain  real  estate  "for  the  term 
of  tUrty  days  from  date,  and  until  this  agree- 
ment Is  canceled  in  writing  by  ten  dayv  no- 
nce," cotild  not  be  revoked  witnin  the  30  days 
if  tite  broker  had  expended  money  and  effort 
in  seeking  a  porchaser. 

[Bd.  Note^Vor  other  cases,  see  Brokers, 
Cent  Dig.  I  11:  Dec  Dig.  {  10.*] 

3.  BnoKBss  (I  49*>-GoKPniu*i«>H— Suni- 
ciBNCY  or  Sebvicbs. 

A  real  estate  broker's  obligation  was  fully 
performed  when  he  procared  from  a  prospectiTe 
pnrchaser  an  enforceable  etmttaet  to  pnrdaae  at 
the  agreed  price,  and  it  was  no  concern  of  the 
owner,  who  agreed  that  tiie  broker  should  re- 
eeive  all  over  that  amoant,  that  tiis  excess  was 
in  the  form  of  froit  that  the  pvzehaaer  agreed 
aboald  go  to  the  broker,  rather  than  money. 

[Ed.  Note.— For  other  eases,  see  Brokers, 
Cent.  Dig.  H  70-72;  Dec  Dig.  |  49.*] 

4.  BBOKXBa  (i  71*)— GoimHBAiiOH— Bar  ob 
Amount. 

Where  a  broker  who  was  to  receive  all 
over  an  agreed  price  as  his  oommiuioo  procur- 
ed a  pnrchaser  who  agreed  to  pay  the  agreed 
price,  and  to  pay  for  the  growing  fruit  in  addi- 
tion, but  the  owner  refused  to  carry  out  the 
cuitract,  sncb  agreement  was  In  effeet  for  the 
purchase  of  the  entire  property  with  the  re- 
turn to  the  broker  of  the  fruit  as  a  part  of  the 
purchase  price,  the  value  of  which  became  the 
measure  of  the  broker's  compensation. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Gent..  Dig.  |  66;  Dec  Dig.  |  n.*} 

B.  Bboubs  (I  88*)— Acmoits  fob  OoicpBnaA.* 

TIOIT— TBUL~InSTBUOnONB. 

In  an  action  by  a  real  estate  broker  for 
commiBsionB,  an  Instruction  that  one  who  sinis 
a  contract  after  obtaining  independent  adnc% 
and  caoses  the  same  to  oa  drafted  by  his  ad- 
viser, cannot  say  be  did  not  understand  It,  and 
is  not  bound  by  it,  was  not  in  conflict  with  an- 
other that  plaintiff  could  not  recover  if  defend- 
ant understood  that  his  apple  crop  was  reserv* 
ed,  where  the  first  lostroction  related  to  de- 
fendant's claim  that  he  did  not  understand  he 
was  signing  a  contract,  as  they  dealt  with  en- 
tirely distinct  matters. 

TEA.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  H  121,  m-130;  Dec  Dig.  S  88.*] 

6.  AFFBAL  AlTD  Bbbob  (S  1066*)  —  Bbtiew — 
HaBMLSSS  EBBOB— InSTBUCnOKB. 

Error,  If  any,  in  modifying  an  Instruction 
that  a  broker  could  not  recover  compensation 
it  b»  represented,  and  the  owner  onderstood, 
that  the  paper  signed  was  not  a  contract,  by 
adding  that,  if  the  defendant's  own.  adviser 


drafted  It,  he  could  not  complain,  was  not  prd- 
udicial,  where  the  evidence  showed  concluuveqr 
that  defendant  did  regard  ths  paper  as  a  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec  Dig.  %  1066.*] 

Departm»t  1.  Appeal  from  Superior 
Court  Santa  Cms  Oootf^ ;  Lncag  F.  Bmitb, 

Judge. 

Action  by  George  W.  Sill  against  Bernardo 
CescbL  From  a  Judgmoit  for  pUdntUT,  de- 
fendant appeals.  Affirmed. 

Dougherty  &  Lacey,  of  Salinas,  and  Geo. 
W.  Smith,  of  WatsoDTlIle,  for  appellant. 
Wyckofl  &  Gardner,  of  WatscmTme,  and  B. 
K.  Knl^t,  of  Santa  Gnu,  for  respondent 

SLOS8,  J.  This  la  an  action  by  a  broker 
to  recover  commissions  upon  a  sale  of  real 
estate.  The  trial  was  by  Jury,  and  plaintiff 
recovered  a  verdict  and  Judgment  In  the 
sum  of  $2,000.  The  defendant  appeals  from 
the  judgment,  and  brings  up  the  evidence  by 
means  of  a  bill  of  exceptions. 

The  defendant  was  the  owner  of  28  acres 
of  land,  most  of  which  waa  ordiard  In  bear- 
ing, situate  In  Santa  Cmz  county.  On  April 
20, 1911,  he  signed  and  delivered  to  plalntUfa 
paper  reading,  so  far  as  material  here,  as 
follows: 

■' Watson viUe,  CaL,  April  20th,  1911. 

"I  hereby  authorize  George  W.  Sill,  my 
agent  for  the  term  of  thirty  days  from  date 
hereof,  and  until  this  agreement  Is  canceled 
in  writing  by  ten  days*  notice,  and  under 
such  appointment  give  him  authority  to  sell 
and  accept  money  for  the  sale,  at  the  sum 
of  $15,000.00,  or  as  much  less  as  I  may  here- 
after agree  to  take,  of  the  following  describ- 
ed property  [describing  the  tract  above  men- 
tioned], together  with  this  year's  frolt  crop, 
save  and  except  the  crop  of  cherries,  pears, 
and  apricots  for  this  year,  also  all  farming 
tools  and  implements,  save  and  except  one 
fruit  wagon,  spring  wagon,  cart,  and  two 
horses,  with  set  of  harness  for  said  horses. 
For  his  services  In  this  matter  nil  promise 
to  pay  him  nil  per  cent  commission  on  the 
selling  price  of  said  property  and  one-half 
of  any  amount  for  which  he  may  sell  said 
property  over  the  price  herein  asked  by  me, 
to  wit:  $15,000.00." 

The  complaint  alleged  that  the  parties  bad 
intended.  In  the  clause  last  quoted,  to  pro- 
vide for  a  compensation  to  the  broker  of  the 
whole  amount  over  $16,000,  for  which  a 
sale  might  be,  made,  and  that  the  agreement 
to  pay  one-half  of  such  excess  had  been  In- 
serted in  the  contract  by  mutual  mistake. 
It  was  prayed  that  the  agreement  be  reform- 
ed In  this  particular,  and  the  Judgment  In- 
cluded such  relief.  No  point  Is  made  on  the 
present  appeal  with  respect  to  ttds  feature  of 
the  case,  and  no  further  discussion  of  It  is 
required. 

The  complaint  all^d,  further,  that  on  the 
19th  day  of  May,  1911,  within  30  days  after 
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the  autborizatton,  plaintiff  obtained  purchas- 
ers who  were  ready,  able,  and  wUllng  to  pur- 
chase the  property  In  accordance  with  the 
terma  of  the  contract,  tor  the  sam  of  flS,- 
000,  and  In  addition  thereto  the  crop  of  ap- 
ples and  grapes  then  standing  and  growing 
on  the  land.  (The  apple  and  grape  crops,  it 
will  be  noted,  had  not  been  excepted  by  de- 
fendant from  sale,  as  bad  the  crop  of  cher- 
ries, pears,  and  apricots.)  Said  purchasers 
offered  In  writing  to  pay  the  said  price  for 
said  proper^,  and  plaintiff,  as  defendant's 
agent,  accepted  th^  offer  In  writing;  bat 
defendant  refused  and  ever  ^nce  refusal  to 
sell  or  convey  the  property  to  such  purchas- 
ers. On  said  19tb  day  of  May,  1911,  it  Is 
arerred,  the  reasonable  value  of  the  crop  of 
grapes  and  apples,  to  which  plaintiff  was  en- 
titled as  his  commission,  was  and  is  the  sum 
of  f3,G00,  for  which  amount  Judgment  was 
asked.  The  complaint  also  contained  two 
separate  causes  of  action,  each  of  which  set 
up  a  dalm  for  $3,500  In  the  form  of  a  com- 
mon count  for  work  and  labor  done. 

The  answer  denied  most  of  the  allegations 
of  the  complaint  It  also  set  up  several  sep- 
arate defenses.  One  of  these  was  to  the  ef- 
fect that  the  defendant  was  unable  to  read 
Bngllsh  and  understood  the  EngUsh  lan- 
guage, when  spoken,  very  Imperfectly.  It 
alleged  that  plaintiff  had  induced  defendant 
to  sign  the  authorization  by  representing  to 
him  that  the  writing  was  a  mere  notice  that 
the  lands  were  for  sale,  and  defendant  sign- 
ed the  writing  relying  upon  such  representa- 
tion. Another,  after  repeating  the  matter 
regarding  defendant's  want  of  familiarity 
with  the  English  language,  alleges  that  by 
the  mistake  of  the  defendant,  suspected  by 
plaintiff,  the  contract  failed  to  provide  for 
reserving  from  sale  the  apple  and  grape 
crops.  A  third  separate  defense  is  that  de- 
fendant canceled  the  contract  before  plain- 
tiff had  done  anything  thereunder. 

[1,2]  The  verdict  of  the  Jury  was,  as  has 
already  been  stated,  in  favor  of  plaintiff  for 
$2,000.  One  of  appellant's  contentions  Is 
that  the  verdict  was  not  justified  by  the  evi- 
dence. The  signing  of  the  contract,  as  al- 
leged in  the  complaint,  was  testified  to  by 
two  witnesses,  and  was,  indeed,  admitted  by 
the  defendant  in  his  testimony.  One  Huff, 
who  was  an  employe  of  plaintiff,  and  bad 
represaited  him  In  the  negotiations  with 
Ceschl,  testified  that  plaintiff  had  advertised 
ttie  property  for  sale,  and  submitted  it  to  sev- 
eral prospectiTe  purchasers,  prior  to  April 
29, 1911.  On  that  day  defendant  huided  him 
a  written  notice  stating  Uiat  he  canceled  the 
agreonent  At  the  8an»  time,  however,  the 
defendant,  according  to  this  witness,  on  being 
told  that  plaintiff  was  abeent,  bad  said,  "AU 
sight;  go  on  and  sell  it"  Tbis  fully  justtfled 
a  flndinc  ag&inst  the  separate  defense  set- 
ting up  a  canoellatltm.  Besides,  ^ce  the 
authozizattou  was  for  SO  days,  a  revocation 
within  that  period  would  not  have  been  ef- 
feetoal*  If  plaintiff,  prior  to  the  attempted 


cancellation,  had  expended  money  and  effort 
in  seeking  to  find  a  purchaser.  Blumenthal 
V.  Goodall,  89  CaL  251,  26  Pac.  900;  Roptt 
r.  John  Bosenfeld's  Sons,  146  CaL  6T1,  TO 
Pac.  354.  The  issue  of  cancellation  was  sub- 
mitted to  the  Jury  upon  an  Instruction  pre- 
senting this  view  of  the  law.  Huff  further 
testified  that  on  May  19,  1911,  he,  acting  for 
plaintiff,  obtained  from  Oeorge  M.  and  Belle 
Latimer  an  offer  to  buy  the  property  at  the 
price  of  $15,000,  and  also  the  apple  and  grape 
crops.  The  written  offer  was  Introduced  In 
evidence,  and  it  was  stated  therein,  as  was  tbe 
fact,  that  the  Latlmers  had,  at  the  same  time, 
paid  plaintiff  $1,000  as  a.  deposit  and  part  pay- 
ment, agreeing  to  pay  the  balance  of  $14,000 
and  to  give  a  conveyance  of  the  apple  and 
grape  crops  upon  delivery  of  abstract,  rea- 
sonable time  for  examination  of  same,  and 
good  and  sufficient  deed  of  conveyance  of  the 
ranch.  The  defendant  was  In  Italy  at  the 
date  of  this  transaction,  and  the  offer,  with 
the  $1,000,  was  delivered  by  plaintiff  to  Mr. 
a.  A.  palmtag,  an  officer  of  the  Pajaro  Valley 
Bank,  who  was  a  trusted  adviser  of  the  de- 
fendant On  the  defendant's  return  from 
Italy  he  refused  to  carry  out  the  contract,  or 
to  pay  plaintiff  any  commission.  Tbe  Latl- 
mers were,  as  the  testimony  shows,  willing 
and  able  to  pay  the  purchase  price  which 
they  had  offered  for  the  propOTty.  There 
was  evidence  Justifying  the  conclusion  that 
the  apple  and  g^ape  crops,  which  represented 
the  excess  of  the  purchase  price  over  $15,- 
000,  were  worth  $2,000,  the  amount  of  the 
verdict  In  plaintiff's  favor.  The  defendant 
sold  his  apple  and  pear  crops  for  a  flguie 
which  brought  him  a  net  return  of  $2,500, 
of  which  $800  was,  as  tratlfled  by  the  pur- 
chaser, tbe  value  of  tbe  pears,  leaving  $1,700 
as  the  proceeds  of  the  apples.  The  plaintiff 
produced  a  witness  who  testified  that  tbe 
grape  crop  was  worth  $300. 

[3,4]  Omitting  for  the  moment  considera- 
tion of  the  affirmative  defenses  other  than 
that  of  cancellation,  wbidi  has  already  been 
considered,  the  evidence  above  outlined  fully 
warranted  the  verdict  of  the  Jury.  Under 
the  contract;  the  plaintiff  was  authorised  to 
sell  upon  any  terms  wUcli  would  give  to  the 
defendant  a  cash  return  of  $15,000.  Tbe 
plaintiff  was  entitled  to  anything  beyond  tbis 
sum  as  his  commission,  and  tbe  defoidant,  w 
long  as  be  received  his  $16,000,  was  not  la- 
terested  In  the  terms  agreed  upon  between 
tbe  ageat  and  the  pnrchaser  for  the  payment 
of  tlie  excess  (Boblnson  v.  Baston,  Bldridge 
&  Ga,  93  CaL  80,  28  Pac  796. 27  Am.  St  Bep. 
167),  nor  in  fbe  fact  that  that  excess  was  to 
be  paid  in  mmeUilng  other  than  monef. 
There  is  no  force  in  tbe  claim  tliat  plaintiff 
did  not  prove  such  performance  as  entitled 
blm  to  a  recovery  of  the  commission  agreed 
upon.  Tbe  contract  authorized  him  to  sell 
tbe  picqporty  upon  certain  terms.  His  ob- 
ligation was  fully  performed  when  he  prociu^ 
ed  from  a  prospective  purchaser  "a  valid  con- 
tnct  to  pwdusey  which  can  be  enforced 
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the  Tendor  If  his  title  Is  pnfect"  Onim  v. 
Bank  of  GaL.  99  CaL  349,  353,  S3  Pac.  U05, 
HOT,  and  cases  dted;  Jauman  t.  McCuslck, 
137  P8&  254.  Such  contract  was  obtained  by 
plaintiff  from  the  Latimers.  By  their  writ- 
ten offer  they  bound  themselTes  to  buy  the 
property  described  in  defendant's  authoriza- 
tion for  $16,000,  plus  the  apide  and  grape 
crops,  which  were  a  part  of  the  property  to 
be  sold.  This  was  In  effect  an  agreement 
to  purchase  the  entire  property  covered  by 
the  authority  to  sell,  and  to  return,  as  a  part 
of  the  purchase  price,  the  apple  and  grape 
crops.  Such  crops,  or  their  value,  then  be- 
came the  measure  of  the  compensation  to 
which  the  broker  was  entitled. 

[5]  At  the  request  of  the  defendant,  the 
court  gave  the  following  instruction  number- 
ed I:  "Tou  are  Instructed  that.  In  order  to 
constitute  a  contract,  there  mast  be  a  meet- 
ing of  the  minds  of  the  contracting  parties 
upon  the  terms  of  the  contract  If  you  be- 
lieve from  the  evidence  that,  In  executing  the 
contract  with  plaintiff,  the  defendant  under- 
stood that  bis  apple  crop  was  reserved  from 
sale,  you  must  retom  a  Ter<Hct  for  the  de- 
fendant" 

Of  this  Btatem^t  of  the  law  affecting  the 
plea  of  mistake  with  reference  to  the  reserva- 
tion of  certain  crops,  the  defendant  cannot, 
and  does  not,  complain.  Nor  can  there  be 
any  doubt  that  Oie  evidence  on  this  issue  was 
conflicting  to  such  a  degree  as  to  pnt  the 
finding  of  the  ]ary  thereon  beyond  the  pos- 
sibility of  attack  here. 

[6]  A  farther  instruction  requested  by  de^ 
fendant  read  as  follows:  "If  you  believe  from 
the  evidence  that  Huff  told  the  defendant 
.that  the  contract  in  question  was  a  mere 
memorandum,  and  that  the  defendant  with- 
out negl^ence  on  his  part  did  not  under- 
stand the  tme  purport  of  said  contract  yon 
must,  return  a  verdl(A  for  the  defendant" 
Vhla  instruction*  which  appears  in  the  record 
as  number  VII,  the  court  gav^  after  modify- 
ing It  by  the  addition  of  the  following:  "But 
in  this  connection  I  Instroct  you  that,  U  a 
person  HgoB  and  executes  a  contract  with 
anotber,  and  before  signing  the  aame  obtains 
Independent  advice  as  to  the  meaning  and 
content*  of  the  lustmmuit,  and  causes  tbe 
aame  to  be  drafted  by  bis  own  adviser  and 
read  over  and  ouAalned  to  him  by  such  ad* 
▼laer,  be  cannot  afterward  be  heard  to  say 
that  be  did  not  understand  It,  and  la  not 
bound  by  it;  under  such  drcuniMAnceai  tbe 
■igna:  is  bound  by  tbe  oimtract  he  signs," 

Tbe  ivpellant  InsistB  that  the  instmetion, 
as  modified,  lays  down  an  emmeons  state- 
ment of  the  law,  and,  forthw,  that  it  Is  In 
omflict  with  Instmetion  I,  above  quoted. 
But  It  cannot  be  said  tbat  there  Is  any  con- 
flict between  Oie  two  Instructlona,  since  tba^ 
deal  with  aiUiely  distinct  niattera  Instmc- 
ion  I  qqpittee  to  the  defense  based  on  tbe  al- 
leged iiriBtttke  regardli^  the  crops  induded 
in  tbB  contract  Znstnictlon  VXI  has  to  do 


only  witb  the  averments,  set  up  separately  in 
the  answer,  that  the  plaintiff  had  misrepre- 
sented tbe  nature  and  effect  of  the  writing 
signed  by  d^endant  The  only  question  is 
whether  the  modification  of  instruction  VII 
was  erroneous,  and,  if  so,  whether  the  error 
[n«]udlclally  affected  the  defendant's  rights. 
For  the  purposes  of  this  discussion,  it  may 
be  assumed  that  the  instruction  proposed 
should  not  have  been  modified  as  it  was. 
Bven  so,  we  are  satisfied  that  no  prejudice 
resulted  to  the  defendant,  for  tiie  reason 
that  the  evidence  wonld  not,  nndw  any  view 
of  the  law,  have  warranted  a  finding  in  his 
favor  on  the  Issue  to  which  instruction  VII 
was  directed.  Huff,  the  plalntifTs  agent,  tes- 
tified that  on  April  20,  1011,  be  had  appUed 
to.  the  defraidant  for  a  contract  authorizing 
plaintiff  to  sell  the  ranch.  Tbe  defendant  de- 
clined to  sign  any  contract  or  anthorizatl(m 
nntU  he  bad  consulted  with  0.  A,  Palmtag 
of  the  Pajaro  Valley  Bank,  who  attended 
to  all  of  his  business.  The  defendant  and 
Huff  went  together  to  the  office  of  Palmtag. 
There,  in  the  presence  of  Palmtag,  the  terms 
of  the  proposed  contract  were  dlscnssed,  and 
Palmtag  drew  up  the  form  of  agreement  and 
read  It  aloud  twice.  Tbe  defendant  express- 
ed his  satlfifoctlon,  saying  that  he  wanted  to 
get  $16,000  net  for  the  property,  and  thereup- 
on signed  the  paper.  This  testimony,  so  far 
as  it  related  to  the  transaction  in  the  bank, 
was,  in  substance,  corroborated  by  Mr.  Palm- 
tag. The  defendant  himself,  when  called  as 
a  witness,  stated  that  he  had  told  Huff  that 
be  would  be  willing  to  sell  the  land,  without 
any  of  the  crop,  for  $15,000  net  to  htm,  but 
that  he  would  not  sign  any  contract  until  he 
had  seen  Palmtag.  He  then  went  with  Huff 
to  the  bank,  and  both  talked  with  Palmtag 
"as  to  the  kind  of  a  contract  we  wanted." 
Palmtag  told  him  what  the  contract  was, 
that  It  was  "for  him  to  receive  915,000  net" 
The  defendant  so  understood  It  Palmtag 
TmA  the  paper.  The  defendant  did  not  pay 
any  attention  to  the  matter  of  the  fruit 
crops.  Palmtag,  after  reading  the  paper, 
asked  defendant  if  he  was  satisfied,  and  the 
defendant  answered  that  he  was.  He  then 
signed  tbe  contract  and  gave  It  to  Huff.  As 
against  all  this,  showli^  plainly,  on  Ibe  de- 
fendantfs  own  statements,  that  be  fuUy  un- 
derstood that  he  was  signing  a  eontraet  an- 
thorizlng  the  sale  of  his  ranch,  there  Is  noth- 
ing but  the  following  vague  declarations  at 
tlie  dose  of  defoidant's  testimony:  "Ur. 
Huff,"  he  testified,  "did  not  teU  me  if  it  was 
a  binding  contract  of  any  kind,  but  said  it 
was  only  a  memorandum.  I  tbonght  it  was 
Just  a  notice  Oiat  my  ranch  was  for  sale.  I 
believed  that  contracts  aboot  selling  lan^ 
were  written  on  large  piQfeta,  and  did  not 
know  that  a  little  slip  of  paper  like  tbls  con- 
tract was  used  tax  such  purposes."  Tbe  tes- 
timony mt  the  other  witnesses,  supported  by 
that  of  tbe  defradant  himself  showed  ccm- 
duAlTely  a  course  of  conduct  entirely  incou- 
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■Istent  with  the  ezistanee  of  the  h^Uef  which 
the  defendant.  In  his  testimony  last  quoted, 
claims  to  hare  entertained.  His  admlmlons 
were  direct  to  the  effect  that  he  nndertoolc  to 
contract  for  the  sale  of  hla  land,  that  he  in- 
sisted on  consultation  with  Mr.  Palmtag,  that 
the  terms  of  the  contract  were  fully  discuss- 
ed with  his  adviser,  that  the  latter  drew  a 
contract  and  explained  It  to  him,  and  that  he 
then  signed  It.  In  the  face  of  these  admis- 
sions, corroborated,  as  they  were,  by  unlm- 
peached  testimony,  a  finding  tliat  be  did  not 
understand  the  nature  of  the  instrument,  if 
such  finding  had  been  made,  could  not  have 
been  upheld  as  supported  by  the  evidence 
The  vague  atatements  of  appellant  that  be 
thought  he  was  signing  a  mere  notice  that  his 
land  was  for  sale  were  not  enough  to  raise 
a  substantial  conflict  It  may  be  added  that 
the  defendant,  notwithstanding  his  claim  of 
Inability  to  understand  the  English  language, 
gave  his  testimony  without  the  aid  of  an  In* 
terpreter.  Under  all  the  drcumstancea  the 
trial  court  would  have  been  warranted  In 
directing  the  jury  to  find  for  the  plaintiff  on 
the  issue  under  consideration.  See  Estate  of 
Baldwin,  162  CaL  471,  473,  123  Pac.  267,  and 
cases  cited.  Any  error  in  the  instructions 
would  not  therefore  afford  ground  of  com- 
plaint to  the  defendant  There  an  no  other 
points  made. 
The  judgment  is  affirmed. 

We  concur:  SHAW,  J.;  AMGELLOTTI,  J. 


POUCHAN  V.  GODEAU.   (S.  F.  6490.) 

(Supreme  Court  of  CaUfomia.   April  28,  1914. 
Behearing  Denied  May  28,  1914.) 

1.  lABSh  AND  SunOBB  (i  19*)— GONSTBUOTIOll 

OF  liAnaoAQE— Ghabgino  Ohk  to  bb  a 
Tbiet. 

The  Isnguage  used  by  defendant  to  plain- 
tiff, when  intercepting  and  barring  his  entrance 
to  a  hall,  "thieves  are  not  allowed  in  here"  car- 
ries a  charge  of  plaintiff  being  a  thief. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S|  98,  99;  Dec  Dig.  $  19."] 

2.  LZBKL  AND  SUNDBB  (S  71*)— REPETITION 

IN  Answer  to  Question. 

Defendant  using  to  plaintiff,  in  the  pres- 
race  of  others,  langu^e  carrying  the  charge  of 
his  being  a  thief,  the  fact  uat  plaintiff,  op  a 
question,  drew  oat  a  reiteration  In  more  direct 
language  of  the  charge,  in  the  presence  ol  the 
same  people,  does  not  bring  the  case  within  the 
rule  of  "voleDti  non  fit  injuria." 

tEd.  Note.— For  other  cases,  see  Obel  and 
Slander,  Cent  Dig.  1  173;  Dec,  Dig,  {  71.*] 

3.  Tbiaz.  (I  141*)— QmsTioN  TOB  Jtjbt— ITir- 
DisPUTBD  Facts. 

There  being  no  question  under  the  plead- 
ings or  evidence  but  that  whatever  language 
was  used  by  defendant  concerning  plaintiff  was 
spoken  in  the  presence  and  hearing  of  third 
persons  and  was  understood  by  them,  an  in- 
stmction  cannot  be  complained  of  because  with- 
drawing the  question  of  it  having  been  heard 
and  understood  by  a  third  person. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  836;  Dec.  Dig.  |  141.*] 


4.  ICBCL  AND  SEiANDB  H  134*)  —  FnTca 

DaMAGBS— InBTOUOTIONS— "OAMtmTBP." 
Fnture  damages  recoverable  being,  onder 
Civ,  Code,  S  3283,  those  "certain  to  result"  an 
instmctioB  in  slander,  permitting  allowance  uX 
damages  for  futare  injory  which  the  ntteiing  of 
the  words  was  calcniated  to  inflict  ia  errone- 
ous; "calculated"  meaning  either  likdy  or  in- 
tended. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  86&-370,  872.  37S;  Dee. 
Dig.  S  124,* 

For  other  definitions,  see  Words  and  Lucas- 
es, vol.  1,  pp^  942,  943.] 

5,  lilBBL  AND  SUNDEB  (|  100*)— MmOATION 

—Pleading  and  Peoof, 

All  circumstances  in  mitigation,  other  tiian 
snch  as  tend  to  establish  the  troth  of  the 
charge,  may.  In  slander,  be  proved  without  be- 
ing pleaded. 

[Ed.  Note.— For  other  cases,  see  Ubd  snd 
Slander,  Cent  Dir.  H  246-'M,  258-272,  291, 
822,  323  ;  Dec  D^.  «  100.  •] 

In  Bank.  Api>eal  from  Superior  Court, 
City  and  County  o£  San.  Francisco;  Geo.  A 

Sturtevant  Judge. 

'  Action  by  Oermaln  Pouchan  against  Julias 
S.  Godeau.    From  a  Judsmoit  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Beversed. 
See,  also,  21  Cal.  App.  365, 131  Pac  STft 

Emlllo  Lastreto,  Perry  A  Perry,  and  Sam- 
nel  M.  Shortrldge,  all  of  San  Fzandsco,  for 
appellant  Oostello  ft  GoBtello  and  A.  W. 
BrouUlet,  all  of  San  Francisco,  for  respond- 
ent 

FEB-  CURIAM.  This  case  was  transfer 
red  from  the  District  Court  of  Appeal  of  the 
First  District  1^  reason  of  a  dlsagreemoit 
of  the  JusticeflL  Mr.  Justice  HaU  was  In  fa- 
vor of  a  reversal  of  the  judgment  and  ordN, 
and  this  court  agrees  with  the  view  which  be 
took.  He  said: 

'Tlalntlfl  recovered  judgment  a^inst  de* 
fendant;  in  an  action  for  slander,  in  the  sum 
of  flpSCKk  The  aroeal  ia  from  the  judgment 
and  the  order  denying  defendant's  motbm 
for  a  new  trlaL 

'TThe  only  grounda  rdleA  upon  for  a  re- 
versal are  alleged  errors  committed  by  the 
court  in  giving  and  reftising  certain  instroe- 
tlons  and  In  Its  rulings  upon  certain  objec- 
tions to  teaUmony. 

"The  language  which  It  ia  dmrged  that  de- 
fendant used  with  regard  to  plaintiff  was 
apcAen  in  the  Frrach  tongue  at  the  oitrance 
of  a  hall,  wheretn  a  meeting  of  Frendi  peo- 
ple was  about  to  be  hdid,  to  consider  mutten 
concendiv  (he  Frendi  Hospital  and  the  elec- 
tion of  officers  thereof.  The  language  charg- 
ed to  have  been  used  is  set  out  In  the  com- 
plaint together  with  its  trandation  Into  Enff- 
Uah. 

"It  is  charged  that  deftodant  Intercqited 
plalntUC  at  the  doorway  of  said  hall,  and  in 
the  presence  and  hearing  ot  dlvws  psrsniB 
said  to  him,  ThleveBare  not  allowed  in  bere, 
to  which  plalntlfl  reaponded,  'Then  you  call 
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me  a  ttOnt,'  to  wttlcb  tbe  defaidant  T^iUed, 
'Yes,  yon  are  a  thlel' 

"The  evidence  amply  sustains  tbe  charge 
as  It  is  set  forth  in  tbe  complaint 

[1,2]  "The  defendant  requested  the  court  to 
give  to  tbe  Jury  two  instructions,  as  follows: 
'I  ctiarge  you  that  if  you  believe  or  If  you 
find  that  the  words  alleged  to  have  been  ut- 
tered by  the  defendant,  as  set  forth  in  plain- 
tiff's complaint,  were  in  reply  to  a  question 
or  questions  propounded  by  defendant  to 
plaintiff,  then  said  replies  are  privileged,  and 
that  you  may  not  assess  any  damages  against 
defendant.'  And:  'I  charge  you  that  if  you 
find  the  publication  was  proved  at  tbe  trial, 
and  that  it  was  brought  about  by  the  plain- 
tiff's own  contrivance,  tbis  does  not  consti- 
tute sufficient  evidence  of  publication,  and 
your  verdict  must  then  be  for  ■  the  defend- 
ant.* The  court  refused  to  give  either  of 
said  instructions. 

"Each  and  every  witness  who  testified  to 
the  use  of  the  language  complained  of  testi- 
fied to  the  effect  that  defendant  Intercepted 
and  barred  the  entrance  of  plaintiff  to  the 
hall,  and  at  tbe  same  time  ox>ened  the  con- 
versation by  saying  to  blm.  Thieves  are  not 
allowed  in  here.'  This  language,  under  tbe 
clrcnmstanceB  of  Its  use,  clearly  In  itself  and 
without  further  explanation  prima  facie  car- 
ries the  inference  that  plaintiff  was  a  thief, 
or  that  defendant  so  charged. 

"The  fact  that  plaintiff,  by  a  question,  drew 
oat  a  reiteration  in  more  direct  language  of 
the  charge  already  made,  in  the  presence  of 
the  same  people,  does  not  bring  tbe  case 
within  the  rule  of  'Volenti  non  fit  tajaria,' 
relied  upon  by  defendant  in  support  of  bis  re- 
guest  for  the  rejected  instructions. 

"Where  a  defendant,  not  In  tbe  presence 
or  hearing  of  third  persons,  makes  a  slan- 
derous statement  about  a  plaintiff,  and  there- 
after, at  the  request  of  tbe  plaintiff,  repeats 
the  statement  in  the  presence  and  bearing  of 
third  persons,  such  repetition  cannot  be  made 
tbe  basis  of  an  action  for  slander.  Such  a 
case  is  within  the  {ulenow  Invoked  by  defend- 
ant Patterson  v.  Frazer  (Tex.  Civ.  App.)  79 
S.  W.  1082 ;  ODonnell  v.  Nee  (C.  C.)  86  Fed. 
80;  Heller  t.  Howard,  U  111.  App.  554;  Shin- 
giemeyer  t.  Wright,  124  Mich.  230,  82  N.  W. 
887.  00  L.  B.  A.  129. 

"But  under  no  phase  of  the  evidence  in 
the  case  at  bar  does  it  appear  tbat  the  lan- 
guage complained  of  and  proven  to  have  been 
used  was  but  a  repetition,  at  the  request  of 
plaintiff,  of  language  previously  used  but  not 
In  the  presence  of  third  persons.  All  the  ev- 
idence that  tends  to  show  the  use  of  the  lan- 
guage complained  of  shoira  that  it  was  used 
under  the  circumstances  above  detailed,  and 
that  the  first  remark  was  made  by  defend- 
ant to  plaintiff,  as  above  stated,  under  such 
circumstances  as  of  itself  to  carry  t3iB  mean- 
ing that  plaintiff  was  a  thief. 

"The  witnesses  for  the  defendant  denied 
that  the  language  complained  of  or  any  part 
of  tt  was  used  at  all  by  the  de^dant  Un- 


der tbis  condition  of  tbe  evidMic^  there  waa 
nothing  to  Justify  the  gtvlsg  of  either  of  tine 
refused  Instructions. 

[3]  "Defendant  complains  that  by  an  In- 
struction which  the  court  gave  It  practically 
withdrew  from  the  consideratlou  of  the  Jury 
the  question  as  to  whether  or  not  the  lan- 
guage complained  of  was  heard  and  under- 
stood by  any  third  person.  In  this  the  court 
did  not  err  for  two  reasons:  First,  the  an- 
swer, by  not  denying  tbe  allegations  of  tbe 
amended  complaint,  to  tbe  effect  that  the 
language  was  spoken  in  the  presence  and 
hearing  of  many  persons  w^o  understood  it, 
admitted  the  same.  Second,  all  the  witness- 
es, both  those  for  plaintiff  and  those  for  de- 
fendant (and  there  were  three  for  each),  be- 
sides the  litigants,  testified  to  hearing  and 
understanding  everything  that  was  said  by 
either  of  the  parties.  There  was  thus  abso- 
lutely no  controversy  and  no  question,  either 
In  the  pleadings  or  In  the  evidence,  but  tbat 
whatever  language  was  used  by  defendant 
concerning  plaintiff  was  both  spoken  within 
tbe  presence  and  hearing  of  several  third  per- 
sons and  was  understood  by  such  third  per- 
sons. 

[4]  "At  the  request  of  plaintiff  the  court 
charged  the  Jury  as  follows:  'If,  fi^m  the 
evidence,  under  tbe  Instructions  of  the  court, 
you  find  tbe  defendant  guilty,  then,  In  fixing 
the  amount  of  the  plaintiff's  damages,  you 
may  take  Into  consideration  the  mental  suf- 
fering produced  by  tbe  utterance  of  the  slan- 
derous words,  If  you  believe  from  the  evi- 
dence tbat  such  suffering  has  been  endured 
by  the  plaintiff,  and  tbe  present  and  future 
Injury,  If  any,  to  plaintiff's  character  which 
tbe  uttering  of  the  words  was  calculated  to 
Indict*  This  Instruction  cannot  be  support- 
ed as  a  correct  statement  as  to  tbe  elements 
to  be  considered  in  fixing  damages. 

"By  the  instructions  given  the  Jury  were 
permitted  to  allow  damages  both  for  such 
pregent  and  future  injury  to  the  character 
of  plaintiff  which  tbe  utterb^  of  the  words 
was  oalculated  to  Inflict 

"Hie  word  'calculated,*  in  the  connection  in 
which  it  was  used  in  the  challenged  Instruc- 
tion, may  mean  either  likely  or  intended. 
The  Jury  was  told  that  they  could  allow 
damages  for  present  and  future  injury  to 
character,  intended  or  likely  to  be  produced  by 
tbe  uttering  of  the  slanderous  words.  'Dam- 
ages may  be  awarded  in  a  Judldal  proceed- 
ing for  detilment  resulting  after  tbe  com- 
mencement thereof,  or  certain  to  result  In 
the  future.'  Section  3283,  dr.  Code. 

"Tbe  Instruction  under  review  does  not 
conform  to  the  rule  as  expressed  In  tbe  sec- 
tion of  the  Code  above  quoted.  It  does  not 
limit  tbe  damages  for  future  Injury  to  char- 
acter to  such  as  are  certain  to  result,  but 
permits  damages  either  for  such  Injury  as 
is  likely  to  result  from  the  uttering  of  the 
slanderous  words,  or  such  as  was  intended. 

"The  instruction  is  more  faulty  than  » 
Bin^lar  one  given  on  tbe  goestton  of  dam- 
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aees  for  future  anfEerlni;  and  beld  to  require 
a  new  trial  In  Uelone  t.  Sierra  By.  Co.,  361 
Cat  lie,  01  Fac  522.  Neither  can  It  be  said 
that  the  Inatmctlona  as  a  whole  correctly 
(Charge  the  Jory  the  question  of  damages. 
Oertaln  general  Instructions  were  given  to 
the  Jury  to  the  ^ect  that  they  could  not 
allow  ezceeslTe  or  extravagant  damages,  and 
tliat  damages  can  only  be  die  necessary  and 
reasonable  result  of  the  slander  and  not  the 
remote  result  thereof,  and  that  the  Jury 
Edionld  not  assess  problematical  damages 
which  may  possibly  happen.  None  of  these 
takes  Oie  rims  from  the  challo^^ed  Instruc- 
tions. They  were  but  general  Instructions 
f^lnst  allowing  excessive  or  problematical 
damages.  None  of  them  Is  pointed  to  the 
Question  of  allowing  damages  for  future  In- 
juries. Oertaln  It  Is  that  none  of  them  llm- 
Ita  the  Jury  to  allowing  damages  for  only 
such  future  injury  to  the  character  as  is  cer- 
tain to  result  The  InstmcUon,  and  the  only 
instruction,  which  the  court  did  give  on  the 
question  of  damages  for  Injury  to  character 
was  radically  wrong;  and  none  of  the  gen- 
eral Instructions  which  the  court  gave  on  the 
subject  of  damages  can  be  fairly  said  to  have 
so  modified  or  qualified  the  rule  given  as  to 
make  of  the  charge  as  a  whole  a  correct  one  up- 
on the  elements  of  damage  for  future  Injuries, 
For  this  reason  this  case  is  not  within  the 
cases  of  Hersperger  v.  Pacific  Lumber  Co., 
4  Cal.  App.  460,  88  Pac.  587,  591,  and  Lonner- 
gan  V.  Stansbury,  164  C3al.  493,  129  Pac  770 
(decided  January  14,  1913),  where  the  trial 
court,  after  using  in  an  instruction  upon  dam- 
ages the  unhappy  phrase  "reasonably  prob- 
able" sums  up  its  declaration  of  the  law  with 
the  pronouncement  of  the  correct  rule.' 

"The  court  erred  In  giving  the  Instruction 
which  it  gave  upon  the  question  of  damages 
for  future  injury  to  character,  and  for  that 
reason  the  judgment  and  order  must  be  re- 
versed." 

The  other  authorities  which  have  been  call- 
ed to  our  attentiou  do  not  alter  the  rule 
adopted  in  Melone  v.  Sierra  Ry.  Co.,  supra. 
In  Ryan  v.  Oakland  Gas,  Ught  &  Heat  Co., 
21  CaL  App.  23,  130  Pac.  693;  the  instruc- 
tion criticised  by  counsel  and  upheld  by 
the  court  was  one  by  wliich  the  Jurj'  was  told 
that  compensation  might  be  awarded  for 
"pain  suffered  or  to  be  neoesaarily  suffered 
from  the  injury" — clearly  a  substantial  com- 
pliance with  section  3283  of  the  Civil  Code. 
In  Walker  v.  Southern  Pacific  Co.,  162  CaL 
123,  121  Pac.  369,  we  wer$  consldeiing  an 
instruction  by  which  the  Jurors  were  told 
that  they  might  consider  the  pecuniary  loss 
"likely  to  be  sustained"  by  the  plaintiff  "dur- 
ing life,"  but  they  were  also  informed  that 
the  physical  pain  and  mental  angnish,  If  any, 
of  whl^  they  might  take  cognizance  in  reach- 
iog  a  verdict  were  such  the  plalntltr  would 
neeeatarUi/  suffer  in  the  future.  The  instruc- 
tion also  spedfled  such  elements  of  damage 


as  the  pain  and  anguish  whidi  plaintiff  would 
•'certaitOy  guffer  in  the  future.'*  These  in- 
stroctions,  If  obeyed,  did  not  allow  tlie  Jurors 
to  "alter  Oie  realm  of  specolatloa*'  legacdlng 
future  suffering. 

[<]  Upon  the  TotMier  jot  proof  ct  ndtlgaQiig 
circumstances,  Ur.  Jvstice  TSaWb  opiidon  con- 
tidned  the  following  language:  '^Complaiat 
Is  also  made  that  the  court  erred  In  certain 
rulings,  irtildi  It-  Is  dalmed  unduly  restrict- 
ed defendant  in  his  lig^t  to  show  the  mitigat- 
ing drcumatancea  under  which  the  language 
was  used.  Upon  an  examination  of  the  rec- 
ord it  is  Tery  doubtful  whether  or  not  the 
defendant  could  have  been  injured  by  any 
of  the  rulings  complained  of  under  this  head. 
We  are  Inclined  to  believe  that  the  circum- 
stances sought  to  be  proved  were  In  fact 
provided  substantially  by  answers  to  other 
questions.  But  for  the  purposes  of  a  new 
trial,  and  In  view  of  the  fact  that,  from  tbe 
character  of  the  objections  made  and  the  re- 
marks of  the  court,  It  would  appear  that  both 
counsel  for  plaintiff  and  the  court  were  of 
the  Impression  that  only  such  mltigatliig  dr- 
cumstancee  as  were  pleaded  could  be  proved, 
we  deem  It  proper  to  say  that  such  la  not 
the  rule.  All  circumstances  in  nddgation, 
other  than  such  as  tend  to  establish  the  trutb 
of  the  charge,  may  be  proved  without  belug 
pleaded.  Davis  t.  Hearat,  160  CaL  14S  [116 
Pac  530]." 

For  the  error  in  giving  the  instructions 
upon  the  subject  of  damages  for  future  In- 
juries to  diaxactev,  the  Judgment  and  order 
are  reversed. 

BEATTY,  C.  J.,  and  ANGELLOTTI,  J, 
do  not  participate  in  the  foregoing. 


SHILLOCK  T.  aHILLOOK.    (Civ.  1129;) 

{District  Court  of  Appeal,  Third  District,  Oali- 
fomta.    Maich  25,  1914.) 

DiVOBOB   (I  2(^*)— AXOfONT— JUBISDICmOR— 

Sebvice  bt  Pubuoation. 

A  personal  Jadgment  for  alimony  canoot  be 
rendered  in  a  divorce  action  against  a  noiuct- 
ident  defendant  served  only  by  pnbUcatioa. 

[Ed.  Note.--For  other  cases,  sea  Divorce, 
Cent  Dig.  i  698;  Dea  Dig.  {  202.*] 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; A.  J-  Buckles,  Judge. 

Action  by  Agues  L.  Shlllock  against  Paul 
Shillock.  From  an  order  dmiylng  a  motioD 
to  set  aside  so  much  of  a  divorce  decree  as 
awarded  alimony  against  defendant,  he  ap- 
peals. Beverted,  witii  directions. 

Adams  &  Adams,  of  San  Francisco,  for 
appellant  Duncan  McLeod  and  Wm.  U. 
Canncm,  both  of  San  Frandfloo,  for  respond- 
ent 
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CHIPMAN,  P.  T.  TUB  tB  an  acUon  for  dl- 
Torce,  wbereln  the  court  proceeded  to  hear 
and  determine  the  ease  upon  publication  of 
snmmona  The  affidavit  In  tmpport  of  the 
order  for  serrioe  Unu  made  reads  in  part  aa 
follows:  "That  the  defendant  last  resided 
In  the  city  of  San  Diego,  county  of  San  Dle- 
go,  Gallfomia,  but  that  said  defendant  has 
departed  from  the  state  of  California;  that 
at  the  time  of  the  commencement  of  this  ac- 
tion the  defendant  herein,  Paol  ShUlock,  re- 
sided out  of  the  state  of  California,  and  ever 
since  has  resided  and  still  resides  ont  of  the 
state  of  California;  that  said  defendant  now 
resides  at,  and  the  present  address  of  said 
defendant  is  No.  812  Fourth  Street  S.  B., 
MinneapoUs,  state  of  Minnesota." 

In  its  interlocutory  decree  adjudging  that 
plaintlfr  had  established  grounds  for  the  dis- 
Bolation  of  the  bonds  of  matrimony  between 
plaintiff  and  defendant,  it  was  ordered  that 
the  care  and  custody  of  the  minor  children  be 
awarded  to  plalntilf ,  and  that  (200  per  month 
is  a  reasonable  amount  for  the  support  and 
maintenance  of  the  plalntUC  and  said  minor 
children.  It  was  further  ordered  as  follows : 
"It  Is  hereby  further  ordered,  adjudged,  and 
decreed  that  the  sum  of  two  hundred  <$200) 
dollars  a  month  be  paid  by  said  defendant  to 
said  plaintlfr,  fbr  the  support  of  said  plain- 
tiff and  said  minor  children  of  said  marriage, 
and  that  said  sum  of  $200  be  paid  on  the 
13th  day  of  Jnne,  1911,  and  iqwn  the  IStti 


day  of  each  and  erery  month  thereafter. 
Done  In  open  court  this  13th  day  of  Jane, 
1911.  A.  J.  BndUe^  Jndge  of  the  Superior 
Court" 

Def^dant,  by  his  attorneys,  served  notice 
on  the  plaintiff  that,  appearing  specially  for 
that  purpose  and  no  other,  he  would,  on  No- 
vember 8, 1911,  more  the  court  "for  an  order 
of  said  court  vacating  the  Judgment  hereto- 
fore made,  rendered,  and  entered  herein  on 
the  13th  day  of  June,  1911,  in  so  far  as  the 
same  relates  to  alimony  or  any  provision  for 
the  support  and  maintenance  of  plaintiff 
and  the  minor  children  of  plaintiff  and  de- 
fendant, or  for  the  support  or  maintenance  of 
plaintiff,  or  of  the  minor  children  of  plaintiff 
and  defendant"  On  June  12, 1912.  the  court 
made  an  order  denying  said  motion.  Defend- 
ant appeals  from  this  order.  Respondent 
makes  no  appearance  and  has  filed  no  brief. 

The  question  here  involved  was  presented 
In  De  La  Montanya  v.  De  Ia  Montanya,  112 
Cal.  101,  44  Paa  345.  32  L.  B.  A.  82.  S8  Am. 
St  Bep.  165.  The  principle  there  announced 
was  that  a  personal  judgment  upon  publica- 
tion of  summons  cannot  be  rendered  against 
a  nooreeident  So  held  in  Merchants'  Nat 
Union  v.  Bulsseret,  15  CaL  App.  444, 115  Pac. 
58,  and  other  cases  there  dted. 

The  order  Is  reversed,  with  directions  to 
enter  an  order  granting  defendant's  motion. 

We  ctnKnir:  HABT,  J.;  BUBMSl?.  J. 
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BASS  &  HAHBOUB  FURNITCBB  &  CAR- 
PET CO.  V.  HARBOUR.    (No.  3242.) 

(Supreme  Court  of  Oklahoma.  April  17,  1914.) 
(SyUabua  Itf  the  Court.) 

1.  CORFOBATIONS  (|  187*)— AOREEVXHlB  BE- 
TWEEN STOCRHOLDEB8  —  XiqiraTABra  BaiKKP- 

The  doctrine  of  equitable  estoppel  applies 
to  the  internal  concerns  of  stock  corporations, 
^vins  so  far  as  public  policy  and  the  interests 
of  creditors  and  other  third  parties  are  involr- 
ed,  the  stockholders  may  bind  themselves  inter 
sese  and  in  favor  of  the  corporation  bv  their 
own  acta  and  agreements;  and  what  will  bind 
all  the  stockludderB  with  respect  to  an  obliga- 
tion from  the  company  to  one  of  ita  membera 
will  bind  the  company  as  such. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  8S  T02.  703;  Dec.  Dig.  {  18T.*] 

2.  COBPOBATIONS  (§  3SS*)— COHBBNT  OT  STOOK- 

HOLDEBB— Estoppel. 

TJnanimoua  consent  and  acquiescence  of  tiie 
stoc&hoIdeTB,  acted  on  by  the  parties  concern- 
ed to  such  extent  as  to  materially  change  their 
position,  preclude  the  assenting  stockholders  as 
individuals  and  the  corporation  as  such  from 
afterwards  setting  up  legal  informalities  in 
matters  of  internal  concern  affecting  only  the 
interests  of  the  stockholders,  to  the  overthrow 
of  rights  that  have  been  acquired  on  the  fidth 
of  the  consent  and  acquiescence. 

[Ed.  Note.— For  other  cases,  aee  Corpora- 
tions, Cent  Dig.  H  1656-1567;  Dec  Dig.  I 
388.»1 

3.  Evidence  (j  90*)— Trial  (f  25»)— Burden 
OF  Proof — AROUifENT— Right  to  Open  and 
(Jlose. 

The  burden  of  proof  is  determined  by  the 
pleadings,  and  not  by  admissions  of  testimony 
made  during  the  progress  of  the  trial,  and  the 
burden  of  proof  carries  with  it  the  right  to 
open  and  close  the  argument  to  the  jury. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent.  Dig.  1 112:  Dec  Dig.  |  SO;*  Trial,  Cent. 
Dig.  II  44-75;  Dec.  Dig.  S  25.*] 

4.  Tbiai.  (I  25*)— Arottuent— RiGiET  to  Open 

AND  CU)8E. 

When,  at  the  commencement  of  the  trial, 
the  defendant  makes  certain  admissions  of  tes- 
timony, and  without  objection  assumes  the  bur- 
den of  proof,  and  proceeds  to  Introduce  his  evi- 
dence, and  his  right  to  open  and  close  the  argu- 
ment 18  questioned  at  the  close  of  the  testimoDy 
and  resisted  on  the  ground  that  the  answer 
bad  not  been  amended  in  conformity  to  the  ad- 
mission made,  heU,  that,  the  parties  having 
treated  the  answer  as  amended,  the  court 
should  do  the  same,  and  sustain  the  right  claim- 
ed to  open  and  close  in  the  party  assuming  the 
burden  of  proof  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «  44-76!  Dec.  Dig.  g  25.*] 

Commissioners'  OplDlon,  Division  No.  2. 
Error  from  District  Court,  (^tahoma  Comi- 
ty; W.  R.  Taylor,  Judge. 

Action  by  the  Bass  &  Harbour  Furniture 
&  Carpet  Company  against  J.  P.  Harbour. 
From  tbe  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Wilson  &  Tomerlln  and  Burwell,  Crockett 
&  Johnson,  all  of  Oklaboma  City,  for  plaintiff 
In  error.  Ames,  Chambers,  Lowe  &  Richard- 
son, of  Oklahoma  City,  for  defendant  in  er- 
ror. 


OALBBAITH,  a  Tbe  principal  parties  In 
interest  in  tbla  action,  J.  F.  HmrlKrar  and 
J.  M.  Bass,  were  iSormerly  partnm  in  bod- 
ness  In  OaluesviU^  Xftx.  Tbvy  ranoved  t» 
Oklahoma  City  at  an  euly  day  in  Its  his- 
tory, and  purchased  tbe  butaieas  of  Uie  OUt- 
honaa  Fiunltave  Conmany,  and  orgajiliea  a 
corporation  under  the  laws  of  Oklahoma  Ter- 
ritory, under  the  name  ct  Bam  ft  Harbour 
Fuznitnre  ft  Carpet  Company,  with  a  capital 
stock  of  $60,000  divided  Into  600  shaim  of 
the  par  value  of  $100  each.  Tbe  last  meet- 
ing of  the  stockholders  and  board  <tf  di- 
rectors of  this  corporatism  seems  to  have  been 
held  on  the  16th  day  of  June,  1908.  At  that 
time  Che  interest  of  a  third  party  In  the  cor- 
poration was  purehaaed  by  Bass  and  Har- 
bour, aod  from  that  time  until  July  16, 1610, 
when  the  dlssolutlm  ot  Ote  bnslnen  oocui^ 
red,  Harbour  owned  and  controlled  200  sharea 
ot  the  capUal  stodc  ot  the  compuiy,  and 
Bass  owned  and  controlled  240  shares.  In 
June,  1010,  Bass  gave  notice  to  Hartionr  of  s 
dlssolutlcm,  and  Informed  htm  that  one  or 
the  other  of  them  must  get  out  of  the  bad- 
ness. After  frequent  negotiations  extoid- 
Ing  over  a  period  of  several  days,  it  wu 
agreed  that  Bass  should  submit  to  Harbour 
a  "give  or  take  proposition,"  and  a  contract 
In  writing  was  entered  Into  between  Bass 
and  Harbour,  In  which  Mrs.  Harbour  Johwd, 
for  the  reason  that  tibe  and  Bass  j<rfntiy  own- 
ed the  property  known  as  the  Insurance 
Balldln:{,  In  Oklahoma  CSty,  but  the  corpora- 
tion, as  such,  was  not  a  party  to  the  written 
contract  It  was  agreed  that  the  property 
In  whldi  the  parties  were  Interested,  and 
subject  to  division,  should  be  divided  Into 
two  groups;  one  of  which  Indnded  the  In- 
surance Building,  located  on  lot  27,  block  7, 
In  Oklahoma  City,  which  was  In  tbe  name  of 
J.  U.  Bass  and  Mrs.  J.  F.  Harbour,  and 
valued  at  9260,000 ;  and  the  stock  of  mer- 
chandise, the  store  building  where  the  busi- 
ness was  conducted,  and  the  war^otue  nsed 
in  eonnectlcm  therewith,  constituted  the  other 
group.  Bass  nude  the  proposlttona  as  agreed, 
and  Harbour  aoce^ted  tbe  one  wbldi  gave 
him  tile  property  In  groiw  1  and  the  sum  of 
$71,000  as  his  Individual  share  of  tb^  prop- 
erty. He  transferred  the  260  shares  of  stock 
controlled  by  him,  and  executed  deeds  con- 
veying his  Interest  In  the  lote  where  the 
business  was  conducted,  and.  also,  tbe  ware- 
honse  lots,  as  provided  In  the  agreement  of 
dissolution.  In  a  written  agreement,  set- 
ting out  tbe  details  of  the  dissolution.  It  wu 
stipulated  that  each  party  should  pay  fate 
"personal  acconnte"  to  the  Bass  ft  Harbour 
Furniture  ft  Carpet  Company,  and  this  law- 
suit has  grown  out  of  a  mlsunderstaadlng 
and  dlsagreemoit  betweai  the  parties  as  to 
what  was  Included  In  this  term  "personal  a^ 
counts." 

The  books  of  the  corporation  show  a 
sonal  account  t^alnst  Bass  and  one  against 
Harbour.    The  parties  agree  that  these  re- 
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specttre  accounts  are  correct,  and  there  Is 
no  tronble  about  them,  but  In  the  department 
of  the  ledgw  kept  on  behalf  of  the  corpo- 
ration In  whidi  wm  kept  the  personal  ac- 
counts is  an  account  given  as  "warehouse 
acoonnt.**  It  agreed  that  this  account 
arose  in  the  following  manner:  Bass  and 
Harbour,  In  the  jwt  1909,  owned  four  lots 
in  Mock  20  in  South  Oklahoma  addition  to 
Oklahoma  City-  They  agreed  to  wect  on 
thefie  lots  a  warehonse  for  the  use  of  Bass 
&  Harbonr  Forniture  ft  Carpet  Gcnnpany, 
and  that  ttie  coiporatlan  should  adnace  the 
money  to  erect  this  building^  and  that  the 
corporation  would  repay  the  advances  so 
made  In  reat  at  the  rate  of  $250  per  month. 
The  corporation  advanced  some  $24,000  for 
this  building,  and  this  "warehonse  account" 
was  opened  on  its  IkmAs  showing  such  ad- 
rancfe  At  about  die  time  of  the  dissolatlott 
this  account  was  credited  with  91,250,  being 
Ave  months'  rent  at  $250,  and  Baas  gave  his 
note  to  the  corporation  for  one-half  of  the 
baianoek  and  it  is  sought  by  this  action  to 
recover  the  remaining  one-half  of  Harbour, 
whl<di  it  is  charged  he  agreed  to  pay  under 
the  stipnlatifm  that  he  would  pay  his  "per- 
sonal accounts**  to  the  corporation.  There 
are  two  counts  tn  the  petition,  the  first  claim- 
ing judgment  for  $11,462.09,  as  balance  due 
on  this  "warehonse  account,"  and  the  second 
asking  for  $126  due  on  Harbour's  personal 
account  The  answer  a&aits  the  correctness 
of  the  account  dalmed  in  the  second  count 
and  tenders  paymoit,  but  doilee  that  any- 
thing Is  due  as  claimed  in  the  first  coimt, 
averring  that-thls  "warehouse  account"  was 
Hettled  and  paid  tn  the  dissolotion  arrange- 
ment. It  is  claimed  tiiat  this  account  was 
changed,  or  raUier  the  heading  of  It,  after 
the  agreement  of  dissolution  had  been  made, 
by  writing  "J.  M.  Bass  and  3.  V.  Harbonr, 
personal,"  thereon.  It  seems  that  each  of 
these  parties  had  the  assistance  of  counsel 
during  the  n^otlatlona  leadhig  up  to  tiie 
agreement  of  dlsstrintlon,  and  that  nether  of 
the  parties  mentioned  this  "warehouse  ac- 
count" to  his  respective  counsel,  and  also 
that  the  parties  conferred  with  their  mutual 
friend  and  banker,  Mr.  Hogan,  prior  to  the 
diasolntton  agreement  and  during  the  ne- 
gotlationa  in  r^rd  to  the  terms  of  the  set- 
tloment;  and  neither  refmed  to  this  "mire- 
honse  acoounf'  In  that  conferoice. 

It  ia  contended  by  ttw  plaintiff  In  error 
that  this  warriiouae  account  was  a  part  of 
the  assets  of  the  corporation,  and  that  the 
corporatism  Is  a  separate  and  distinct  entity 
from  Its  stockholders,  and  that  the  corpora- 
tion was  not  a  party  to  the  dissolution  agree- 
ment between  Bass  and  Harbonr,  and  can- 
not be  bound  thereby,  and  that  the  corpora- 
tion cannot  be  divested  of  its  property  by  the 
indlTldual  act  of  its  stockholders,  and  that 
the  Integrity  of  the  assets  of  the  corporation 
must  be  maintained,  and  that  the  defendant, 
Harbour,  owes  one-half  of  this  account  that 


it  Is  and  was  a  "personal  account,**  and  that 
he  should  pay  It 

TbB  cause  was  tried  to  the  court  and  Jury, 
and  at  the  trial  the  defendant  claimed,  and 
was  allowed  to  assume,  the  burden  of  proof. 
The  verdict  of  the  Jury  was  for  the  defend- 
ant on  the  first  count,  and  for  the  plaintiff 
on  the  second  count  of  the  petition. 

The  cause  was  tried  upon  the  theory  that 
there  was  an  amblgui^  in  the  written  agree- 
ment of  dissolution ;  that  it  was  uncertain  as 
to  what  the  parties  Intended  to  include  un- 
der the  term  "personal  accounts*  as  therein 
used ;  that  it  was  uncertain  whether  or  not 
they  intended  to  tndude  by  this  term  "ware- 
house account"  The  trial  court  allowed, 
over  the  objections  of  tiie  plaintiff  In  er- 
ror, oral  testimony  to  show  how  the  parties 
bad  conducted  th«lr  buslnees  and  how  th^ 
had  treated  tills  "warehouse  account,"  as 
tending  to  throw  light  on  the  question  in 
dispntSb 

The  principal  question  submitted  to  the 
Jury  and  determined  by  it  was  as  to  how 
the  parties  had  treated  this  "warehouse  ac- 
count," and  whether  or  not  It  was  their  in- 
tention at  the  time  of  entering  into  the  writ- 
ten agreement  of  dissolution  that  it  should 
be  included  under  the  temu  of  "personal 
account,"  or  whether  it  was  the  Intention, 
and  purpose  of  the  parties  under  that  con- 
tract to  treat  this  account  as  settled  and 
paid  by  tiie  dissolution  agreement  The  ver- 
dict of  the  Jury  amrtained  the  contention  of 
the  defendant  in  error,  and  the  verdict  and 
finding,  being  supported  by  sufficient  evi- 
dence, is  conclusive  upon  the  court  upon  this 
appeal. 

[1, 2]  The  only  qnration  of  law  a^ued  by 
the  plaintiff  In  error  and  urged  with  ear- 
nestness and  skill  both  in  the  brief  and  oral 
argument  Is  made  under  the  assignments  of 
error  relating  to  the  action  of  the  court  in 
overmlli^  its  demurrer  to  the  evidence.  The 
burdm  of  thte  argument  to  that  a  corpora- 
tion is  an  entity  separate  and  apart  from 
its  stockholders,  and  the  title  to  Its  property 
is  in  the  eoiporaUon,  and  it  can  only  be  dir 
vested  thereof  by  the  acta  of  its  proper  offi- 
cers, and  that  as  tjie  corporation  did  not 
sign  the  contract  It  is  not  bound  by  tbe 
terms  of  the  agreement  We  are  frank  to  say 
that  the  numerous  dtationa  of  authorities 
made  on  behalf  of  the  plaintiff  In  error  are 
good  law,  and  announce  tbe  correct  general 
rule.  It  cannot  be  successfully  denied  that 
generally  the  law  considers  and  treats  a 
corporation  as  a  separate  entity  from  the  in- 
dividuals who  formed  or  compose  it,  and 
that  the  title  to  Its  property,  its  assets.  Is  In 
the  corporation,  and  not  In  Its  stockholders, 
and  also  that  individual  stockholders  acting 
in  their  Individual  capacity  cannot  divest  the 
corporation  of  the  title  to  such  property, 
and  that  corporate  property  Is  conveyed  by 
the  acts  of  Its  officers  taken  In  the  manner 
inrovided  b^  law.  Oomuti,  for  defendant  In 
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error  concedes  tbe  correctness  of  tbese  gea>- 
eral  rules,  but  It  Is  contended  that  these  gen- 
eral rules  are  not  of  universal  application ; 
that  there  are  limitations  and  restrictions 
thrown  around  the  application  of  the  gen- 
eral rules  to  the  facts  of  each  particular  case 
In  order  to  effectuate  Justice,  and  not  to 
support  an  attempted  fraud.  This  conten- 
tion finds  abundant  support  in  the  authori- 
ties. 

It  is  said  b7  Mr.  Thompson: 

"The  propoBltioa  that  a  corporation  lias  an 
existence  separate  and  distinct  from  its  member- 
ship has  its  limitations.  It  must  be  noted  that 
this  separate  existence  is  for  particular  pur- 
poses. It  most  also  be  remembered  that  there 
can  be  no  corporate  existence  without  persons 
to  compose  it;  there  can  be  no  associations 
without  associates,  ^is  separate  existence  is 
to  a  certain  extent  a  legal  fiction.  Whenever 
necrasary  for  tiie  interests  of  the  public  or  for 
the  protection  or  enfoicemeot  of  the  rights  of 
the  membership,  courts  will  disr^ard  tills  legal 
fiction  and  operate  upon  both  the  corporation 
and  the  persons  composing  It"  1  Tbomomm  on 
Corp.  par.  10: 

It  will  be  ifflOfflDbered  ttiat  7.  H.  Baaa  and 
J.  F.  Harbour  owned  and  controlled  this  cor- 
poration. Th^  determined  ita  pollc?  and 
directed  Us  bndneas.  The  last  meetlDg  of 
the-  Btotd^holders  and  directors  of  flie  cor^ 
poration  was  hdd  on  Jnne  IS,  1908.  Dur- 
ing the  seven  years  intervening  between 
'  that  date  and  the  emaratton,  the  act,  wlah, 
or  asreemeut  of  Bass  and  Hartiour  was  the 
AiAt  wtdi,  or  ftgreemeot  (HC  iSbo  eorpmatlon. 
If  it  needed  merchandise,  Basa  and  Harbour 
porchased  It  If  It  needed  money,  Bass  and 
Harbour  borrowed  It  Bass  and  ECarbour 
fixed  the  amount  of  rent  It  dioold  pay  and 
selected  its  officers,  and  did  erery  other  act 
that  the  board  of  directors  or  the  stockhold- 
em  usually  do  for  corporations.  During  all 
these  years  B^ss  and  Harbour  treated  and 
used  the  separate  ottlty,  the  flcttoUr  the  cor- 
poratiiCHi,  the  Bass  ft  Harbour  Il*urniture  ft 
Carpet  Company,  as  a  conveailence  in  their 
business.  In  the  Ugbt  ot  these  facts.  It 
does  not  beoome  either  Baas  or  Harbour  to 
attonpt  to  stand  behind  this  fiction  to  his 
personal  advantage  and  to  the  disadvantage 
of  the  other.  The  law  may  treat  llielr  In- 
dividual acts  in  r^iard,  to  th^  business  "as 
if  the  act  had  been  clothed  with  all  the  for- 
malities of  a  corporate  act" 

The  first  paragraph  of  the  syllabns  in  the 
case  of  State  t.  Standard  Oil  Co.,  84  Am.  St 
Bep.  641  (49  Ohio  St.  187.  80  N.  13.  279,  ID  U 
B.  A.  146).  reads: 

"The  doctrine  that  ,  a  corporation  is  a  legal 
entity  existing  separate  and  apart  from  the 
natural  persons  composing  it  is  a  mere  fiction, 
introduced  for  purposes  of  convenience  and  to 
subserve  the  ends  of  justice.  Hence,  where  that 
fiction  is  urged  to  an  end  subversive  of  its  pol- 
icy, or  such  ia  the  result  of  giving  effect  to  it, 
it  must  be  ignored,  and  an  averment  that  a 
certain  act  has  been  done  by  the  stodcholders 
■imply  am  individuals,  and  to  promote  their  in- 
dividual interests,  cannot  preclude  judicial  in- 
quiry SB  to  whether  the  act  in  gueation  was 
reaUy  d<me  by  them  in  the  capacity  and  for 
the  purposes  alleged,  or  was.  as  a  matter  of 
fact,  done  to  control  the  corporation  and  af* 


feet  the  transaction  of  the  corporate  boianeaa, 

in  the  same  manner  as  If  the  act  .had  been 
dothed  with  all  the  formalities  of  a  corporate 
act" 

Mr.  Justice  Fltney,  in  discussing  this  (loes- 
tloD,  said: 

"In  the  eye  of  the  law.  corporations  are  en- 
tities separate  and  distinct  from  their  eonstitiH 
ent  members  and  not  bound  by  the  iodiridnal 
acta  of  the  latter.  The  law  deals  with  the 
corporation  as  an  artificial  person,  Eauity 
realizes  that  this  legal  entity  is  but  a  legal  fic- 
tion; looking  through  the  form,  it  discerns  the 
substance.  It  finds  that  a  stock  corporation  ii, 
in  essence,  an  aggregation  of  indlvidaalL  a 
statutory  partnership  with  assignable  membei^ 
ship  and  limited  liability  of  the  members,  and 
90  the  doctrine  of  eqmtable  estoppel  appliei 
fnlly  to  all  the  intern^  concerns  ta  stock  com- 
pames.  Saving  so  far  as  public  policy  and  the 
mterest  of  creditors  and  other  third  partiea 
are  coDcerned  (none  of  whidi  is  involved  in  the 
present  case),  the  stoekholden  may  bind  tbem- 
selves  inter  sese  and  in  favw  of  the  oorpoia- 
tion  by  their  own  acts  and  agreements;  and 
what  will  bind  all  the  stockholders  with  re- 
spect to  an  obligation  from  the  company  to  one 
of  its  members  will  bind  the  company  as  such. 
The  anthoritieB  to  this  effect  are  abundant 
Mr.  ThompBon,  in  his  new  work  on  Cotpora- 
tions,  lays  it  down:  That  the  body  of  sbx^- 
holdera  are,  in  substance,  the  corporation;  that 
estoppels  are  concurrent  as  between  tbe  stock- 
holders and  the  cwporation;  In  other  word^ 
that  whatever  will  estop  the  stockholders  wUI 
estop  the  corporation,  and  whatever  will  es- 
top the  corporation  will  estop  tbe  Btot^olders.' 
4  Thompson  CSorp.  par.  62^.  And  again,  at 
section  6314,  he  says:  'The  body  of  stockhtdd- 
ers,  in  every  business  Sorporation,  are  the  pe^ 
sons  wbo  are  incorporated.  They  are,  in  a 
substantial  sense,  the  corporation.  They  are  tiie 
ultimate  constituency,  and  the  directors  wbo  are 
dected  by  them  from  their  own  number  are  th^ 
officers.  The  ideal  body  is,  in  theory  of  law,  tbe 
principal,  and  tbe  board  of  directors  are  the 
managing  agents;  but,  in  theory  of  equity,  the 
body  of  stoa[holderB  are  the  boie^ciaries  in  t 
trust,  and  the  directors  are  their  trustees.  It 
follows  that  many  acta  which  the  directors  may 
do  outside  the  scope  of  their  powers  become  n^ 
ified  and  validated  by  tiie  acquiescence  of  tbe 
body  of  shareholders,  and,  in  general,  the  body 
of  shareholders  can  ratify  and  confiriu  any  act 
done  by  the  directors  or  other  officers  of  the  cor- 
poration without  a  precedent  anthorisatioa 
which  the  shareholders  could  have  auUiorind 
originally.'  See,  also,  4  Thompson  Corp.  pan. 
44y6,  4497."  Breslin  v.  Fries-BresUn  Co.,  70 
N.  J.  Law,  274,  282,  283,  68  AtL  SiS.  316. 

The  managonent  of  tba  business  of  B»m  ft 
Harbour  Fumituie  ft  Carpet  Company  by 
Bass  and  Harbour  clearly  shows  Out  they 
treated  the  corporation  an  a  fiction  and  con- 
Tonloiee  more  than  a  maHtj.  Base  will  not 
be  permitted  to  shield  bloHeU  behind  fiie 
fiction  of  this  ooiporatioD  to  his  personal 
advantage^ 

The  foregoing  authorities  sustain  the  cob- 
tention  that  the  Bass  ft  Harbour  Furniture  A 
Carpet  Company  was  bound  by  the  disaola- 
tion  agreement  the  same  as  if  It  had  bea 
encnted  by  tt.  acUns  tbnm^  its  proper 
officers  and  in  pursuance  of  a  resolntfan 
adtvted  its  board  of  jdltertras  and  jvatStf 
the  orermllng  of  the  aarignmmt  <tf  ernff 
under  oonsideratlon. 

[1, 4]  One  other  aaaignmait  la  urged,  tsd 
that  Is  that  the  defendant  was  pennlttod  t» 
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Msnme  the  burden  of  proof,  which  carried 
wiQi  It  the  right  to  open  and  dose  the  aisu- 
Bunt  to  the  Jnry.  AntboxltieB  are  dted  to 
mstaln  tbe  proposition  that  the  boiden  of 
proof  in  ereiy  case  to  detecnitned  tb» 
pleadings,  and  not  by  adralniona  of  evldeooe 
that  are  made  by  oonnael  daring  the  course 
of  the  trlaL  We  concede  that  these  authori- 
ties state  the  correct  rule.  The  burden  of 
^oof  Is  determined  by  Uie.  Kdeadii^  Mc- 
Glosfcey  Davis.  8  Ind.  190,  35  N.  E. 
187 ;  Central  Railway  t.  Uorgan,  UO  Ga.  172. 
35  S.  E.  346 ;  Ballway  Co.  v.  ThomBatm,  59 
Ark.  140.  26  S.  W.  SOS;  DonglasB  HiU, 
29  Ean.  627.  However,  since  the  admlsslonB 
were  mads  in  this  case  at  the  commencement 
of  the  trial,  and  before  any  testimony  lud 
been  offered  by  the  plain  tiff,  the  counsel  mak- 
ing the  admissions  stated  UulU  having  made 
the  admlsslona,  the  burden  ot  proof  was  upon 
the  defendant,  and  no  objection  being  made 
to  his  assnrolng  the  burden  and  bdag  permit- 
ted to  introduce  his  evidence,  until  the  close 
of  the  testimony,  when  the  qnestltm  was  rais- 
ed by  counsel  for  the  plaintlfl  claiming  the 
light  to  open  and  close  the  argument. 

We  are  constrained  to  hold  that  the  ruling 
of  the  trial  court  giving  the  right  to  open 
and  closa  tbe  argument  at  tbB  trial  was  not 
error,  and.  if  necessary  to  sustain  this  hold- 
ing, we  should  say  that  the  answer  was 
treated  by  the  parties  as  if  it  had  Ixea 
amended  to  conform  with  the  admlsslonB 
made  by  the  defendant  at  the  b^finnlng  of 
tbe  trlaL  AUison  v.  Bryan.  26  OkL  620,  109 
Pac.  934,  30  L.  B.  A.  (N.  8.)  146,  188  Am. 
Kt  988. 

Nnmerous  other  assignments  are  made  In 
the  petition  in  error,  bnt  they  all  grow  out 
of  Qie  theory  of  law  advanced  by  the  plain- 
tiff in  error,  and  which  has  been  disposed 
fit  against  its  contention  in  disposing  of  the 
first  assii^ment  herein. 

The  record  In  this  case  is  voluminous.  It 
was  a  long  trial.  The  case  was  cArefnlly 
tried,  and  it  has  been  ably  briefed  and  snp- 
plemented  by  earnest  and  able  oral  ai^- 
mmts  for  eatdi  ot  the  parties. 

We  are  constrained  to  hold  that  upon  the 
whole  record  the  case  was  fairly  tried,  and 
that  the  assignments  should  be  overruled, 
and  the  Judgment  appealed  from  should  be 
afflrmed. 

PER  CURIAM.  Adopted  in  whola 


STATE  V.  GRANT. 

(Supreme  Court  ot  Idaho.   June  18.  1914.) 

1  CuiaNAi,  Law  (|  611*>— Tebtimont  of  Ac- 
cuse d—Cobbobobation. 

Under  the  proviffioDB  of  aection  7871,  Rev. 
Uvdes,  tbe  corroborating  evidence  required  to 
nbstaQttate  the  teetimoiiy  of  an  accomplice 
most  be  imon  some  material  fact  or  circnm- 
^uce  which,  standing  alone  and  independent  of 
toe  teatimoiiy  of  the  accomplice,  tends  to  con- 
nect the  defendant  with  the  commiBsion  of  the 
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offenae.  State  Eaudtaon,  U  Idaho,  624.  83 
Pac  226,  approved. 

[Ed.  Note.— For  otlier  oases,  see  Criminal 
Law.  Cent.  Dig.  »  112&^JW;  Dec  Dig.  1 
51l.*l 

2.  CBmirAi.  Law  (H  TB6.  780*>--)ItoTniONT 
OF  AccoMPiacn— Iirerauwiore— Qctstiow 

FOB  JUBT. 

When  the  question  as  to  whether  a  wit- 
nesB  is  an  accomplice  arises  in  a  criminal  case 
under  section  7871,  Rev.  Codes,  it  is  tiie  daty 
of  the  trial  court  to  Instract  the  jury  on  the 
law  of  accomplices,  and  leave  the  qnestioa  as 
to  whether  or  not  any  vitness  is  an  accomplice 
in  the  commisfiioD  oi  the  offense  charged  for 
the  decision  of  tbe  jor;  as  a  matter  of  fact,  nn- 
leas  it  appear  without  substandal  conflict  in 
the  testimony  that  snch  witneM  was  an  accom- 
plice. 

[Efd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  «  1210, 1220. 12ZL.  1701, 1702, 
1706, 1716, 18^1863:  Dec.  Dig.  U  786,  780l*] 

3.  CbIU INAI.  IiAW      607*)  —  "AOCOHFIJOB"  — 

What  CONsnrcns. 

In  order  to  make  a  peraon  an  accomplice 
in  tbe  commisaion  of  a  crime,  some  aiding, 
abetting,  or  actual  encouragement  by  such  per* 
son  must  be  shown.  Mere  presence  at  the 
plotting  of  a  crime  or  silent  acqoieacence  in  its 
commission  is  not,  in  tiie  absence  of  a  legal 
dn^  to  act,  sofficient  to  conatitate  one  an  ac- 
complice. 

[Ed.  Note.-— For  other  cases,  see  Crimioal 
Taw,  Cent  Dig.  H  1082-1006:  Dec.  Dig.  f 
507.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  75-79 ;  voL  ^  p.  7661.] 

4.  Cbtuinai.  Law  (|  607*)  —  AccOMVLXOB  — 

What  Constitutks. 

The  failure  to  disclose  known  facte  regard- 
ing the  commission  of  a  crime  does  not  render 
one  having  such  koov^edge  an  accomjdiee  of 
the  person  who  committed  the  crime. 

[Ed.  Note.— For  other  caaes,  lee  Criminal 
Law,  Cent  Dig.  If  1082-1096;  Dee.  Dig.  S 

5-  Crihinal  Law  (8  1208^}— Indetebhihatb 

SeNTBNOE— VALrDlTr. 

Held  that,  under  tlie  proviaions  of  section 
1.  c.  200,  of  the  Lawa  of  1911  {Sesa.  Laws 
1011,  p.  664),  amending  section  1  of  Indeter- 
minate Sentence  Act  of  1009  (Laws  1909,  p. 
81),  taken  together  with  section  7008,  Rev. 
Codea,  fixing  the  penalty  for  the  crime  of  araon 
in  the  first  degree  at  a  minimum  sentence  of 
2  rears,  and  maximum  for  life,  the  defendant 
was  legally  eentenced  to  serve  a  nuudmam  term 
of  50  years  in  the  state  penitentiary,  witti  a 
minimum  of  25  years. 

{Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JS  3281-3287,  8289-3295;  Dec 
Dig.  f  1208.*1 

6.  Cbihinax  Law  (|  1156*)— Apfkai>— Discbb- 

noHABT  RinjNa— New  Tbiai^ 

A  wide  discretion  is  vested  in  the  trial 
conrt  in  determining  the  weigbt  to  be  given  to 
the  statements  contained  in  affidavits  on  motion 
for  new  trial  on  the  ground  of  newly  discover- 
ed evidence,  and  the  action  of  the  trial  court  in 
denying  such  motion  will  not  be  disturbed,  where 
the  discretion  reposed  is  not  shown  to  have 
been  abused. 

[Ed.  Note.— For  other,  cases,  see  Criminal 
Law,  Cent  Dig.  H  8067-6071;  Dec.  Dig.  | 
1166,*] 

7:  CazHiHAi>  Law  (ft  1176*)— Haxhuss  Bb- 
B0&— Refusax.  to  Sibikx  Couhieb  Affua- 

VITB. 

The  action  of  the  trial  court  In  refusing  to 
strike  from  the  files  counter  affidavits  submit- 
ted by  the  state  on  defendant's  showing  on  mo- 
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tion  for  a  new  trial,  on  the  ground  that  such 
coDQter  affidavits  are  immatenal  and  irrelevant, 
is  not  a  gronnd  for  reversal  of  a  judgment  of 
'Conviction,  where  it  does  not  appear  that  the 
•defendant  baa  been  prejudiced  by  allowing  snch 
counter  affidavits  to  remain  in  the  record. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  3190,  3191;  Dec.  Dig.  g 
1176.*] 

Appeal  from  District  Court,  Bannock  Coun- 
ty; J.  M.  Stevens,  Judge. 

Walter  A.  Grant  was  conrlcted  of  arson 
In  the  first  degree,  and  appeals.  Affirmed. 

Clark  &  Budge  and  Carl  Barnard,  all  of 
Pocatello,  for  appellant.  D.  C.  McDougall, 
of  Boise,  J.  H.  Peterson,  Atty.  Gen.,  and  J. 
J.  Gaheen  and  T.  C.  Coffin,  Aast  Attys.  Gen., 
for  the  State. 

AILSHIE,  C.  J.  In  the  month  of  July, 
19J3,  the  appellant,  Walter  A.  Grant,  and  one 
W.  M.  Truman,  generally  known  as  Blllie 
Edwards,  were  engaged  in  conducting  In  the 
dty  of  Pocatello  the  Horse  Shoe  Pool  Hall, 
which  contained,  in  addition  to  pool  tables, 
a  stock  of  tobacco  and  cigars.  An  important 
part  of  the  business  was  nn  illegal  traffic  In 
Intoxicating  llQuors;  the  county  being  at  that 
time  prohibition  territory.  Edwards  was  a 
partner  of  appellant  In  this  illegal  traffic, 
trat  had  no  Interest  in  the  legitimate  part 
of  the  business.  Associated  with  these  two 
men  about  this  time,  as  an  assistant  in  their 
clandestine  operations  and  as  a  hanger-on 
about  the  place,  was  a  negro  by  the  name  of 
John  L.  Thomas,  commonly'  known  as  "Fris- 
co" ;  also  another  man  by  the  name  of  Mc- 
Ilvalne.  AU  these  men,  with  the  possible  ex- 
ception of  Edwards,  who  had  recently  ar- 
rived in  town,  were  already  at  that  time  In 
111  favor  with  the  authorities.  The  appellant 
tiimseif  had  been  Indicted  at  the  March  term 
of  the  district  court  for  Bannock  county  np- 
on  two  charges ;  one  for  maintaining  a  com- 
mon nuisance  in  a  prohibition  district;  the 
other  for  a  violation  of  the  antlgambllng  law. 
To  the  first  charge  he  plead  guilty,  and  was 
fined  f 500,  which  he  paid.  The  second  charge 
was  atlll  pending  at  the  time  of  the  occur- 
rence of  the  events  herein  referred  to.  Mc- 
Ilvalne  had  been  repeatedly  arrested  for  boot- 
legging, and  Thomas,  according  to  Ills  own 
testimony,  was  being  constantly  hounded  by 
the  police. 

On  July  21,  1913,  according  to  the  testi- 
mony of  Edwards  and  Thomas,  appellant  sent 
a  message  to  Thomas  by  Edwards  that  he 
would  like  to  see  him  at  the  pool  hall  about 
midnight  of  that  day.  In  the  interview  be- 
tween appdlant  and  Thomas  at  that  hour  In 
the  back  room  of  the  pool  hall,  Edwards  was 
present  part  of  the  time,  passing  back  and 
forth,  drinking  with  Grant  and  Thomas,  and 
listening  to  much  of  tlieir  conversation.  In 
this  conversation  Grant  offered  Thomas  ¥100 
if  he  would  bum  the  residence  of  the  prose- 
cuting attorney.  C.  D.  Smith,  stating  as  a 
reason  that  he  wanted  to  teach  him  a  lesson 


for  Interfering  too  sealonidy  'With  the  boot- 
legging boBlneas.  After  aame  parl^,  Tbomaa 
agreed  to  commit  the  crime  for  that  mm, 
and  it  was  agreed  that  oa  die  £(dlowlng  day 
appeUant  ebonld  show  Tbomas  where  Smllh 
lived.  On  the  afternoon  of  July  22d  nioiiHu 
met  Edwards  and  f^nt  at  the  pool  ban, 
and  started  with  than  to  go  to  Smith's  house; 
which  was  In  anothor  part  of  the  cUy.  Od 
thdr  way,  however,  they  saw  a  poUceman 
at  a  distance  and  the  members  of  the  party 
separated.  Later  on  In  the  afternoon  Thom- 
as again  Joined  appellant,  and  the  two  pro- 
ceeded to  the  locality  of  Smitii's  house,  wUcb 
was  pointed  oat  to  Thomas  by  appeUant 
Dnrhtg  the  evoilng  of  that  day  Grant,  Ed- 
wards, Thomas,  and  Mcllvatne  met  in  tba 
baiA  part  of  the  pool  hall,  and  arrangements 
were  completed,  not  only  for  the  bnmlng  ot 
Smith's  house  by  niomas,  but  for  the  bumJnf; 
of  a  policeman's  house  on  the  other  sdde  of 
the  city  by  Mcllvalne,  with  the  avowed  pur- 
pose of  having  the  fires  occur  at  the  same 
time,  so  as  to  embarrass  the  fire  department 
in  controlling  them.  At  this  interview  also 
the  parties  partook  freely  of  liquor  to  brace 
their  nerves  and  make  bigger  fools  tit  them- 
selves than  they  usually  were. 

At  about  2:30  on  the  morning  of  the  23d 
Thomas  made  two  attempts  to  carry  oat  his 
part  of  the  program.  Tbe  first  time  the  fire 
went  out  before  getting  well  started.  On 
returning  to  the  pool  hall  he  met  Grant  and 
Edwards  there.  Grant  accused  him  of  not 
haviug  made  a  good  Job  of  It  because  no 
alarm  had  sounded.  In  about  half  an  hour 
he  started  out  again  and  made  a  second  at- 
tempt, after  which  he  returned  to  tbe  pool 
hall,  finding  Grant  uud  Edwards  still  there. 
On  this  occasion  the  fire  got  quite  a  start,  ao 
alarm  was  given,  and  the  conflagration  was 
extinguished  by  the  fire  department  No 
alarm  was  heard  at  the  pool  ball,  and  Grant 
again  accused  Thomas  of  having  made  a  bad 
Job  of  the  undertaking.  Shortly  after  the 
parties  separated.  Later  on  In  the  same  day 
and  towards  evening  they  met  again  in  Ed- 
ward's lodgings.  Thomas  demanded  pay  for 
his  services.  Edwards  said  that  he  ought  to 
receive  something,  and  Grant  tbereupou  gave 
him  $5. 

[1]  Other  eridence  was  introduced  by  the 
state,  mostly  .in  the  way  of  corroboration  of 
the  statements  made  by  Thomas  and  Ed- 
wards. Concerning  this  evidence,  it  is  suffi- 
cient to  observe  that,  although  Thomas  and 
Edwards  are  corroborated  In  minor  details 
by  credible  witnesses  for  the  state  as  to  d^ 
cumstancea  attending  the  commission  of  the 
crime,  the  circumstances  testified  to  can  hard- 
ly be  deemed  to  connect  the  defendant  with 
the  crime.  State  v.  Knudtaon,  11  Idaho,  524, 
8S  Pac.  226. 

It  was  shown,  among  otbet  things,  that  be 
had  a  motive  for  ill  will  against  the  prose- 
cuting attorney,  and  it  was  testified  that  Iw 
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bad  made  a  flimt  against  him  sereral 
months  before.  Bat,  on  the  whole,  stub  cor- 
roboration wafl  not  snffldoit,  and  his  convlc- 
Uaa  most  be  considered  to  depend  nprai  the 
evidence  of  the  wttaeases  Thomas  and  Ed- 
wards, the  first  of  whom  Is  a  self-confessed 
aocompUcflu  Section  7871,  Ber.  Godes,  is  as 
follows: 

"A  conviction  cannot  be  had  on  the  testimony 
of  an  accomplice,  unless  he  ia  corroborated  by 
other  evidence,  which  in  itself,  and  without  the 
aid  Ot  the  testimony  of  the  accomplice,  tends  to 
connect  the  defendant  with  the  commission  of 
the  offense;  and  the  corroboration  is  not  suffl- 
oient,  if  it  merely  shows  the  commission  ot  the 
offense,  or  the  circumstances  thereof." 

The  trial  Jnd^  Instructed  the  Jury  as  f(A- 
lows: 

"Ton  are  instructed  that  an  'accomplice*  is 
one  who  is  concerned  in  the  commission  of  a 
crime  or  connected  with  the  crime  committed, 
either  as  principal  offender  or  as  one  who  advis- 
es, aids,  or  assists  in  the  commission  of  the 
uolawful  act.  If  you  Snd  from  the  evidence 
that  on  or  about  the  23d  day  of  July,  1913,  the 
place  of  residence  of  C.  D.  Smith,  of  Pocatello, 
was  burned,  and  that  the  witnesses  W.  M.  Ed- 
wards and  John  ti.  Thomas  were  concerned  in 
the  burning  of  said  building — that  la  to  say, 
that  eaid  Edwards  and  Thomas  were  accom- 
plices in  the  commission  of  said  crime— and  if 
yon  further  find  that  the  evidence  connecting 
the  defendant.  Grant,  with  the  conmiisnon  tA 
said  crime  is  tbe  testimony  of  said  Edwards 
and  Thomas,  uncorroborated  by  other  evidence, 
which  in  itself,  and  without  the  aid  of  the  tes- 
timony of  said  Edwards  and  Thomas,  tends  to 
connect  said  defendant  with  said  crime,  then 
you  are  instructed  that  yon  must  And  the  de> 
fendant  not  suUty." 

Inasmndi  an  tb»  jury  finind  the  defendant 
guUty  with  this  InatnieUoii  before  them,  they 
must  have  concluded,  eitlier  that  there  was 
corroborating  evidence  connecting  Grant 
with  the  commlesitm  of  ttie  crime,  independ- 
ent of  ttie  evidence  of  Edwards  and  Thomas, 
or  that  tbe  witness  Bdwards  was  not  an  ac- 
complice. 

{>]  Oar  statute  (section  7871),  requiring 
the  evidence  of  an  accomplice  to  be  corrob- 
orated, is  talcen  verbatim  from  the  California 
Penal  Code,  S  llll,  and  has  been  repeatedly 
construed  by  the  California  court. 

In  People  v.  Creegan,  121  Cal.  054,  S3  Pac 
1082,  that  court  says: 

"It  must  be  assumed  from  the  verdict  that, 
upon  the  evidence  before  them,  tbe  jury  founa 
tliat  he  was  not  an  accomplice,  and.  if  this  ev- 
idence was  properly  received,  their  verdict  must 
be  accepted  as  coneluaive  of  the  fact." 

And  in  the  case  of  People  v.  Coffey,  161 
Cai.  433,  119  Pae.  901,  39  L.  K.  A  (N.  S.)  704, 
the  same  court  observes: 

"Wben  the  questiun  of  an  accomplice  arises  In 
the  trial  of  a  case,  the  general  and  accepted 
rule  is  for  the  court  to  instruct  the  jury  touch- 
ing the  law  of  accomplices,  and  leave  the  ques- 
tion whether  or  not  the  witness  be  an  accom- 
plice for  the  decision  of  the  jury  as  a  matter 
of  fact  People  v.  Kraker,  72  Oal.  459,  14  Pac. 
196,  1  Am.  St.  Rep,  65." 

The  court  continues  further: 

"Whenever  Ae  facts  thanselves  are  in  dis- 
pute— Uiat  is  to  say,  wherever  the  question  is 
whether  tbe  witness  did  or  did  not  do  certain 
thin^a,  which  admittedly,  if  he  did  do  them, 
make  him  an  accomplice— the  Jury's  finding,  up- 


on  familiar  principles,  Is  not  disturbed.  But 
where  the  facts  are  not  in  dispute,  where  the 
acts  and  conduct  of  the  witness  are  admitted,  it 
becomes  a  question  of  law  for  tbe  court  to  say 
whether  or  not  those  acts  and  facts  make  tbe 
witness  an  ■oeomidle&" 

And  in  FeoiOe  t.  Bonkers,  2  Cal.  App.  197, 
84  Faa  864,  It  la  stated  In  the  syUabns  as 
follows: 

"Before  a  conviction  for  crime  can  be  set 
aside  for  want  of  evidence  corroborating  the 
testimony  of  an  accomplice,  as  required  by 
Penal  Code,  |  1111,  *  *  *  It  must  appear, 
without  sDbstantial  conStet  In  the  evidence,  that 
the  witnesses  who  gave  corroborative  evidence 
were  also  accomplices,  and.  where  there  is  a 
conflict  on  that  question,  it  will  be  presumed 
in  aid  of  tbe  veraiet  that  the  Jury  found  that 
such  witnesses  were  not  accomplices." 

We  beUere  that  this  correctly  states  the 
law. 

IS]  In  the  first  place  it  wlU  be  noted  that 
Edwards  is  not  alleged  to  have  participated 
In  the  actual  commission  ot  the  crime  by  the 
man  lliomas,  but  to  have  aided,  abetted,  and 
encouraged  its  commission  in  association 
with  the  apiKlIant,  Grant.  It  is  admitted 
that  he  had  a  complete  knowledge  of  what 
was  going  on;  he  was  familiar  with  every 
step  of  the  conspiracy;  he  was  present  at 
the  successive  Interviews  at  which  the  crime 
was  planned.  Counsel  for  appellant  have 
set  forth  in  their  brief  at  length  those  pas- 
sages from  tbe  testimony  which  they  claim 
show  Ms  criminal  participation.  But,  tak- 
ing all  this  at  its  face  value,  none  of  the 
evidence  cited  shows  active  participation  on 
the  part  of  Edwards.  He  was  present  at 
these  Interviews,  but  he  bad  a  right  to  be  ou 
the  premises  In  the  pool  hall  where  tbey  oc- 
curred, being  a  partner  In  business  with 
Grant. 

It  Is  charged  that  his  actions  Indicate  be 
kept  watch  on  customers  or  others  entering 
the  premises,  In  order  that  appellant  and 
Thomas  might  not  be  disturbed  or  overheard 
by  others  In  the  discussion  of  their  nefarious 
undertaking.  But  this  is  not  conclusive; 
the  testimony  shows  that  liquor  was  con- 
stantly In  evidence  at  all  these  interviews 
In  the  back  room  of  the  pool  hall,  a  condition 
of  Itself  to  be  guarded  from  prying  eyes  In 
prohibition  territory  and  on  behalf  of  men 
who  were  already  known  violators  of  the  law. 
On  the  other  hand,  it  was  brought  out  In  the 
cross-examination  of  Thomas  that  Edwards 
at  a  certain  stage  of  the  conspiracy  express- 
ed strong  disapproval  of  this  plot,  which  dr 
cnmstance  Edwards  also  states  In  his  own 
testimony.  Asked  upon  cross-examination 
why  he  did  not  Interfere  to  prevent  it,  ur 
notify  any  one,  he  replied:  *'I  didn't  think 
that  he  would  do  It;  I  thought  that  It  was 
whisky  talk." 

But,  granting  counsel's  contention  to  the 
extent  that  the  attitude  of  E'dwards  was, 
on  the  whole,  an  attitude  of  acquiescence, 
that  he  was  quite  willing  the  crime  should  be 
committed,  that  he  knew  all  that  was  going 
on,  and  still  concealed  his  knowledge  from 
tile  officers  of  the  law  and  the  partj^agalnst 
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whom  the  crime  was  concocted,  does  that 
attitude  make  blm  an'  accomplice? 

As  we  have  seen,  the  trial  court  deflned  the 
meaning  of  the  term  "accomplice,"  in  his  in- 
stmctlon  to  the  jury  In  this  case,  as  "one  who 
1b  concerned  In  the  commission  of  a  crime  or 
connected  with  the  crime  committed,  either 
as  principal  offender,  or  as  one  who  advises, 
aids,  or  assists  In  the  commission  of  the  un- 
lawful act"  While  this  definition  might  per- 
haps have  been  made  more  explicit,  It  properly 
advises  the  jury  that  an  accomplice  must  at 
least  be  "one  who  advises,  aids,  or  assists." 
The  evidence  does  not  show  that  Edwards  was 
anything  more  than  an  Interested  listener  at 
these  Interviews,  not  present  at  all  the  con- 
versation, taking  little  part  In  it  himself,  not 
encouraging  In  any  way  the  commission  of 
the  crime.  The  most  overt  act  of  which  he 
can  be  accused,  bo  far  as  dlscloBed  by  the 
record  before  us,  was  accompanying  the  ap- 
pellant and  Thomas  on  the  occasion  when  ap- 
pellant proposed  to  show  Thomaa  where 
Smith's  bouse  waa. 

Now  a  mere  m^tal  state  of  nneommnnl- 
cftted  consent  or  acquiescence  on  tlie  part  of 
a  bystander,  where  a  crime  is  being  instigat- 
ed, ic>  not  sufficient  to  make  him  an  accom- 
plice In  Its  commission.  Some  aiding,  abet- 
ting, or  actual  encouragement  on  his  part 
Is  essential.  12  Cyc:  18&  As  said  in  the 
lending  case  of  Levering  t.  Commonwealth, 
L32  Ky.  606,  U7  8.  W.  2S3,  136  Am.  8t 
Rep.  192. 19  Ann.  Oas.  140: 

"To  constitute  one  eitiier  a  principal,  an  ac- 
cessory, an  aider  and  abettor,  or  an  accom- 
plice, he  must  do  something;  must  take  some 
part,  most  perform  some  act,  or  owe  some  duty 
to  the  person  In  danger  that  makes  it  incumbent 
on  him  to  prevent  the  commission  of  the  crime. 
Mere  presence  or  acquiescence  in,  or  silent  con* 
sent  to,  is  not,  in  absence  of  duty  to  act,  legally 
sutftoient,  however  reprehensible  it  may  be,  to 
coiwtitute  one  a  principal,  or  an  accefsory,  or 
an  aider  and  abettor,  or  an  accomplice." 

See,  also,  on  this  point,  Moore  v.  State,  4 
OkL  Or.  212,  111  Pac.  822;  Chandler  v. 
State,  60  Tex.  Cr.  R.  329,  131  S.  W.  fi08;  I 
Am.  &  Eng.  Eucy.  Law,  391. 

Edwards  held  towards  Smith,  the  prosecnt- 
ing  attorney,  no  such  relation  as  would  make 
the  failure  on  Edwards'  part  to  endeavor  to 
prevent  the  execution  of  a  plot  to  barn 
Smith's  house  evidence  of  Edwards^  guilty 
agency  in  the  perpetration  of  the  crim& 
Wharton  on  Criminal  Law  (Uth  Ed.)  1 171; 
Levering  t.  Commonwealth,  supra. 

[4]  Nor  does  the  tallnre  to  disclose  facta 
re^rdlng  the  commisdon  of  &  crime  render 
a  person  having  knowledge  of  such  facts  an 
accomplice  of  the  one  who  committed  the 
crim&  Bird  t.  United  States,  iS7  U.  S.  118, 
23  Sup.  GL  42,  47  L.  Ed.  100;  Melton  v. 
Stat^  43  Ark.  367 ;  Cruse  v.  State  (Tex.  Cr. 
App.)  77  S.  W.  818;  Alexander  t.  State,  49 
Tex.  Or.  B.  93,  90  S.  W.  U12. 

[1]  It  is  farther  contended  by  counsel  for 
appellant  that  the  Judgment  of  conviction  in 
thia  case  Is  Ulegal,  In  that  appellant  waa  giv- 
en a  sentence  of  not  leas  than      nor  more 


than  60,  years.  The  penalty  provided  by  our 
statute  for  the  crime  of  arson  In  the  first 
degree  is  a  TniTiiwuim  of  2  years,  which  may 
be  ext^ded  to  life.  Section  7008,  Rev. 
Codes.  This  court  held  in  the  case  of  In  re 
Setters,  28  Idaho,  270,  128  Pac  im,  that, 
under  section  1  of  the  Indeterndnate  Sen- 
tence Act  of  1909,  where  the  mlTl^m^"^  sen- 
tence Is  fixed  by  law,  the  court  is  not  author- 
ized to  fix  a  different  minimum.  In  the  case 
at  bar,  however,  the  defendant  was  sentenced 
under  the  provisions  of  section  1,  c.  200,  of 
the  Laws  of  1911  (Sees.  Laws  1911.  p.  6ftl), 
amending  section  1  of  the  Indeterminate 
Sentence  Act  of  1909,  in  which  amendment 
the  following  language  occurs: 

"The  court  imposing  sentence  shall  not  fix  a 
definite  term  of  imprisonment  but  shaD  fix  a 
minimum  term  of  imprisonment  which  ebaU  be 
not  less  than  the  minimum  prescribed  by  1bi^ 
nor  less  than  six  months  in  any  case  *  *  * 
the  minimum  term  of  imprisonment  fixed  by  tlie 
court  shall  not  exceed  one-balf  of  the  maximum 
term  of  imprisonment  fixed  by  statute:  Provid- 
ed further,  that  in  all  ca^es  when  the  maximnm 
sentence,  in  the  discretion  of  the  court,  may  be 
for  life  or  any  number  of  years,  the  court  im- 
posing the  sentence  shall  nx  a  maximum  sen- 
tence.^' 

Under  this  provision  of  the  amended  stat- 
ute the  appellant  was  lawfully  sentenced. 

Appellant  also  assigns  as  error  the  ot«- 
ruling  of  his  motion  for  a  new  trial,  and 
the  overruling  of  his  motion  to  strike  tbe 
counter  affidavits  died  by  the  state.  Tbe 
affldavlte  submitted  by  defendant  upon  this 
motion  purport  to  make  a  showing  of  nevly 
discovered  evidence.  The  two  principal  af* 
fldavite  are  made  by  George  Qiarles  Edwards 
and  Barney  Horgan,  both  inmates  of  the  coun- 
ty jaU  and  convicted  bootleggers.  The  first 
sets  forth  various  conversations  overheard  by 
affiant  between  Blllie  Edwards  and  the  negro, 
Thomas,  who  were  at  the  same  time  confined 
in  tbe  county  jail,  from  which  it  Is  made  to 
appear  that  the  conviction  of  appellant  was 
the  result  of  a  conspiracy  between  Edwards 
and  Thomas  to  give  perjured  testimony 
against  ai^llant  at  hie  trial.  Horgai^a  aiB- 
davit  alleges  admissions  made  by  tbe  witeesB 
Edwards  as  to  appellant's  innocence. 

[7]  The  state  filed  a  number  of  counter 
affidavits,  end,  among  others,  two  by  othtr 
inmates  of  tbe  county  jail,  stetlng  that  tbey 
were  offered  $50  by  the  affiant  Hocgaa,  it 
they  would  make  affldavlte  on  b^alf  of  ap- 
pellant The  state  also  filed  an  affidavit  by 
B.  W.  Jones,  court  reporter,  setting  forth  a 
conversation  between  Thomas  and  Edwards 
long  subsequent  to  tbe  commission  ot  tbe 
crim&  It  is  difficult  to  see  tbe  materialiti^  of 
this  last  affidavit  as  a  part  of  the  state's 
counter  showing,  and  the  trial  court  might 
properly  have  stricken  it  from  tbe  flies,  hut 
it  is  not  idkown  how  Ite  being  allowed  to  re- 
main there  has  prejudiced  niqiieUant. 

[I]  The  trial  court,  in  denying  tbe  motion 
for  new  trial  on  the  ground  of  newly  dis- 
covered evid^ice,  doubtless  viewed  witb  some 
suspicion  the  source  of  the  showing  made, 
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and.  under  ttie  drcnmstanoea,  vonld  have 
been  jnstifled  In  dtstrostlng  the  credibility 
and  dlslDtetestedness  of  the  affiants,  George 
Charles  Edward  and  Bamey  Hoi«an.  A 
vide  dlscretian  is  vested  In  the  trial  court  in 
determlnlitf  the  weight  to  be  given  to  tiie 
atatemoits  contained  in  affldaylts  upon  mo- 
tion tor  a  new  triaji,  and  we  do  not  think  that 
discretion  was  abused  by  the  trial  Judge  in 
this  Instance. 

Gouusel  tor  appellant  In  his  argument  be- 
fore this  court  made  certain  statonents  of 
&ct  dehors  the  record,  accompanied  by  the 
explanation  ot  peculiar  exlgendes,  which,  in 
Us  opinion,  made  It  his  duty  to  do  so,  and 
at  the  same  time  informally  jvesented  to  the 
conrt  an  unautibentlcated  report  of  the  testl- 
m<my  of  the  witness  Thomas  upon  the  later 
trial  of  the  witness  Bdwards  tor  the  same 
offense  of  whidi  appellant  mis  convicted; 
such  testimony  having  been  gUyea  at  a  date 
subsequent  to  the  filing  <tf  the  transcript  in 
the  case  at  bar  in  this  court.  We  sympathize 
with  the  seal  displayed  by  counsel  on  behalf 
of  his  cHeht,  and  may  here  piojperly  observe 
that  the  client  is  In  no  respect  s^ng  to  suffer 
from  any  lack  of  diligence  on  the  part  of  his 
counsel.  We  have,  however,  examined  this 
purported  testimimy  of  Thomas  at  the  trial 
of  Edwards,  from  which  It  appears  that 
Thomas  avers  his  testimony  upon  the  trial 
of  appelant,  Grant,  with  regard  to  the  non- 
eomplidty  of  Bdwards,  to  have  been  false 
end  per^red.  and  that  in  ^vlng  that  testi- 
mony- he  purposed  to  shldd  Bdwards,  whom 
be  now  diargea  to  have  been  egaally  culpable 
with  appellant  in  the  commisdon  of  this 
crime.  But  his  testimony  <m  the  later  trial  In 
no  way  tends  to  relieve  the  appellant,  Grant; 
from  the  atl^a  of  guilt.  Furthermore,  the 
Jury  may  as  well  have  believed  the  original 
testlnumy  given  by  the  witness,  as  that  upon 
the  second  trial  wherein  he  testified  that  his 
first  story  was  false. 

The  matters  thus  presented  might  possibly 
afford  ground  for  the  ezorelae  of  executive 
clemency,  but  this  court  in  determining  any 
case  submitted  to  it  upon  aiveal  is  neces- 
sarily confined  to  a  consideration  of  such 
facts  as  are  made  to  appear  from  the  record. 

Under  ttie  well-known  rule,  the  jury,  who 
heard  the  witnesses  in  this  case  and  observed 
th^r  demeanor  on  the  stand,  were  the  exclu- 
sive Judges  of  the  weight  to  be  attoched  to 
their  evidence.  They  listened  to  the  narra- 
tive of  Thomas,  who  committed  the  crime  at 
the  instigation  of  appellant,  and  confessed  to 
them  in  detail  the  manner  of  its  instigation 
and  perpetration.  They  heard  the  corrob- 
orating testimony  of  Bdwards,  and,  under 
the  instmctifm  of  the  court,  were  the  propw 
ublters  of  the  question  as  to  whether  his 
participation  in  the  Instigation  of  this  felony 
was  such  as  to  make  him  an  accomplice  in 
the  commission  of  it  They  listoied  to  the 
witnesses  for  the  d^ense^  eadk  one  qC  whom, 
Includli^  the  defendant,  I0  shown  by  the 


record  to  have  been  a  omvlcted  violator  of 
the  law.  It  was  for  the  Jury  to  say.  whom 
among  these  witnesses  they  believed  and 
whom  they  disbelieved,  and  we  are  not  in- 
clined to  disturb  their  verdict 

The  Judgment  of  ■  the  lower  court  is 
affirmed. 

SULLIVAN.  J.,  concurs. 


STATB  V.  CANNON  et  al, 

(Supreme  Court  of  Idaho.    June  17,  1914.) 
Criuinai.  Law  (S  594*)— Cowtinoance— Dib- 

oBBmon— Abbbnos  op  WiTnasBsa. 

Where  an  affidavit  for  the  postponement  of 
the  trial  of  a  criminal  action  is  based  on  the 
absence  of  a  material  vitness  and  of  a  docu- 
ment in  the  possession  of  such  witness,  even 
tboagh  the  testimony  of  such  witness  and  the 
document  iteelf  are  of  impeaching  character, 
and  the  affidavit  shows  that,  after  being  served 
with  a  Bubirama  In  the  case,  sach  witness  has 
left  the  state  to  answer  to  a  charge  of  felqny 
in  another  state,  refusing  to  surrender  such 
document  because  be  deems  it  material  in  his 
own  trial,  but  there  is  reasonable  probability 
that  he  will  return  with  the  document  and  tes- 
tify if  the  present  trial  is  postponed,  as  re- 
qaeatedL  for  a  period  of  tea  days  or  two  weeks, 
and  it  does  not  appear  that  eiuier  the  court  or 
the  state  will  be  incommoded  by  such  post- 
ponement, it  is  an  abuse  of  discretion  on  the 
part  of  w  trial  court  to  refuse  such  post- 
ponement 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1321,  1322,  1332;  Dec.  Dig. 
8  594.*] 

Appeal  from  District  Court,  Twin  FaUs 
County;  B.  A.  Walters,  Judge. 

Dvright  B.  Cannon  and  another  were  con- 
victed of  selling  Intoxicating  liquor  in  viola- 
tion of  the  local  option  law,  and  appeal.  He- 
versed. 

W.  P.  Guthrie  and  A.  II.  Bowen,  botti  of 
Twin  Falls,  for  appeilanta.  J.  H.  Peterson, 
Atty.  Ova.,  J.  J.  Guheen.  B.  G.  Davis,  and  T. 
C.  Oofl^  Asst  Attys.  Gen.,  and  A.  B.  Hicks, 
Pros.  Atty^  of  Twin  Falls,  for  the  Stote. 

FLYNN,  District.  Judge.  Defendants  were 
convicted  of  vlolatinK  the  local  option  law, 
under  an  Intormation  containing  two  counts; 
the  first  charging  the  defendants  with  an  il- 
legal sale  of  whlfl^  on  April  191S,  and 
the  second  charging  a  like  sale  on  the  follow- 
ing day.  From  a  Judfl^noit  of  fine  and  Im- 
prisonment against  each  defendant  on  mdti 
count,  and  from  an  order  ovemiling  tiielr 
motion  for  a  new  trial,  defendanto  appeaL 

The  first  assignment  of  error  is  that  the 
trial  court  abused  Its  discretion  in  refusing 
to  grant  a  postponement  of  the  trial  fbr  a 
period  of  ten  days  or  two  weeks.  The  infor- 
mation was  filed  on  April  80,  1918,  and  de- 
fendants m  the  following  day  pleaded  not 
guilty.  Before  the  case  was  set  for  trial,  afll- 
davlts  for  continuance  were  filed,  and  the 
case  continued  for  the  term.  On  October  10, 
1013,  the  case  was  s^  for  trial  on  October 
2l8t  The  record  does  not  show  that  the  case 
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was  called  or  reached  until  October  31st,  on 
which  d&y  It  was  again  set  for  trial  on  No- 
vember 6,  1913.  At  the  opening  of  court  on 
NoT^ber  6th,  defendantfi  moved  for  a  post- 
ponem^t  of  the  trial  for  a  period  of  ten 
days  or  two  weeks  and  filed  in  support  of 
said  motion  the  affidavit  of  defendant  Cannon. 
The  motion  was  denied,  and  a  recess  was 
taken  by  the  court  until  1:30  p.  m.  of  that 
day,  at  which  time  defendants  filed  a  sup- 
plementary affidavit  of  Cannon  In  support  of 
th^r  motion  for  postponement,  and  the  mo- 
tion was  again  deuled,  whereupon  the  trial 
proceeded,  with  the  result  above  stated. 

Without  desiring  to  countenance  a  practice 
whlcb  might  permit  or  encourage  attorneys 
to  fire  one  charge  of  legal  ammunition  at  a 
.trial  court  and  await  results  before  firing 
again,  we  think  that  these  two  affidavits 
should  be  considered  as  a  whole  in  deter- 
mining whether  there  was. error  In  denying 
the  postimnenient  prayed  for.  The  first  of 
these  two  affidavits  recites  that  on  October 
11,  1913,  affiant  caused  a  subpoena  to  Issne, 
which  was  served  on  one  Hutto,  a  necessary 
and  material  witness  for  defendant;  that 
Hutto  agreed  to  be  present  and  testify,  but 
that,  through  no  fault  of  affiant  or  of  his 
QWn,  Hutto  is  compelled  to  be  absent  from 
the  state,  for  the  reason  that  Hutto  is  under 
bail  to  appear  before  the  district  court  of 
Blko  county,  Nev.,  on  an  Indictment  for  a  fel- 
ony therein  pending,  the  trial  of  which  has 
been  set  for  November  10,  1913;  that  said 
Hutto  has  been  compelled  to  go  to  Nevada  to 
answer  to  said  indictment  and  to  properly 
defend  himself  to  the  charge  therein;  that 
without  afflantfs  knowledge,  and  notwith- 
standing the  service  of  said  subpoena,  Hutto 
left  the  state  of  Idaho  and  refuses  to  return 
until  after  his  own  trial  in  Nevada;  that 
Hntto  agrees  to  be  presnit  and  will  be  pres- 
ent and  testify  on  behalf  of  defendant  if  this 
cause  18  postponed  to  another  day  of  the 
preaoit  tram.  The  affidavit  states  Uiat  Hutto 
will  testify  that  on  and  prior  to  Hay  10, 
1913,  T.  V.  McConvllI,  jthe  prosecuting  wit- 
ness against  this  defenisant  on  tbe  charge 
taeredn,  stated  to  Hutto  that  he  (McOonvlU) 
had  never  purchased  or  bem  given  any  liq- 
uor by  tiiis  d^endant,  and  that  he  had  no 
lelatlonB  with  this  defoidapt  In  regard  to 
any  mattrav  which  might  ctmstitute  a  viola- 
tion  of  the  liquor  laws  of  this  state;  that 
McGonviU  stated  that  any  testbnony  given 
by  blm  against  this  d^endant  would  be  false, 
and  that  he  considered  It  best  to  leave  the 
state  of  Idaho  so  that  he  might  not  be  c<»n- 
pelled  to  take  the  stand;  that  he  requested 
Hutto  to  procure  a  conveyance  for  him  so 
that  he  might  leave  the  state  and  go  to  Mex- 
ico; that  he  did  leave  the  state  about  May 
10,  1813;  that  in  the  presence  of  said  Hutto 
he  dgned  the  f&Uowlng  -written  statement: 

"State  of  Nevada,  County  of  ,  ss.: 

"T.  F.  McCoDvfU  being  by  me  first  duly 
sworn,  ui>on  his  oath,  aays:  I  am  the  prosecut- 
ing witness  in  the  criminal  actions,  wherein 
the  state  of  Idaho  is  prowcating  S.  W.  Harris. 


James  T.  Nelson,  Fred  Estes,  Dwifht  E.  Can. 
non  and  Ferdinand  Schuster  for  illegal  iiale  of 
intoxicatlDg  liquors,  sow  pending  in  the  district 
court  of  the  Fourth  judicial  district  of  the 
state  of  Idaho,  in  and  for  the  coun^  of  Twin 
Falls,  and  I  am  a  witness  for  the  state  in  each 
and  all  of  said  cases.  I  make  the  statement 
freely  and  voluntarily  that  I  have  never  at  any 
time  bought  of  said  parties  above  named,  or  ^• 
ther  of  them,  any  intoxicating  ligaors,  and  na- 
ther  of  said  paities  has  at  any  time  giTcn  mt 
any  intozlcaaiic  liquors. 

*rr.  F.  McConvilL* 

Cannon's  second  affidavit  is  tn  substance 
as  follows:  A  reiteration  and  adoption  of  the 
statements  and  allegations  of  his  first  affi- 
davit; that  Hutto  tias  the  original  statement 
all^;ed  to  have  been  signed  by  McGodtIU, 
and  refuses  to  surrender  the  same,  because 
he  deems  it  material  evidence  in  his  own  I)e- 
half  at  Ills  forthconUn^r  trial  in  Nevada;  ttiat 
if  this  trial  is  postponed  until  a  later  date  of 
the  present  term,  or  until  on  or  about  No- 
vember 17,  1913,  affiant  will  be  able  to  pro- 
cure the  said  original  statement  from  Hutto 
and  show  by  an  inspection  thereof  and  com- 
parison with  other  documents  signed  by  Mc- 
ConvllI, and  also  by  handwriting  experts  and 
others  f&mlliar  with  McConviirs  signature, 
that  said  statement  was  in  fact  signed  by 
McConvill;  that  affiant  is  informed  that  Mc- 
ConvllI intends  to  deny  his  signature  there- 
to; and  that  affiant  cannot  corroborate  Hat- 
to's  testimony  except  by  production  of  the 
original  document. 

The  prosecuting  attorney  objected  to  the 
postponement,  but  gave  no  reasons  therefor, 
and  admitted  that,  if  Hutto  were  present  in 
court,  he  would  testify  to  the  facta  set  forth 
in  the  first  of  the  foregoing  affidavits,  where- 
upon the  application  for  postponement  was 
denied. 

Defendant's  bill  of  exceptions,  certified  to 

by  the  trial  judge,  recites: 

"That  it  appeared  to  the  ooort  that  said  post- 
ponement would  not  require  the  cause  to  go 
over  for  the  term  of  court,  but  that  the  sud 
term  would  and  did  continue  until  after  the 
20th  day  of  December  of  said  year,  during  which 
time  a  jury  would  be  and  actually  was  in  at- 
tendance upon  the  said  court  for  the  trial  « 
any  and  aQ  causes  coming  before  the  same. 

Section  7795,  Rev.  Codes,  provides  that: 

"When  an  indictment  la  called  for  trial,  or 
at  any  time  previous  thereto,  the  court  may, 
upon  sufficient  cause,  direct  the  trial  to  be  post- 
poned to  another  day  of  the  same  or  of  the 
next  term." 

Wiiat  is  "sufficient  cause"  is  a  matter  to  be 
determined  by  the  trial  court,  and  Its  action 
In  respect  of  the  postponement  or  continu- 
ance can  be  disturbed  onlj-  where  the  record 
shows  an  abuse  of  Judicial  discretion.  This 
court  has  heretofore  held  that: 

"To  entitle  the  defendant  to  a  postponement 
of  the  trUl  on  the  ground  of  the  absence  of  a 
witness,  be  must  show  what  he  expects  to  and 
will  prove  by  such  witness :  that  such  evidence 
is  material  to  his  defense;  that  such  evidence  i< 
true;  that  the  witness  is  not  absent  by  his  pro- 
curement or  with  bis  consent;  that  he  has  used 
due  diligence  to  procure  the  presence  of  said 
witness  at  the  trial,  and  failed  to  do  so;  and 
that  there  is  a  reasonable  prol>ability  that  he 
can  and  will  procure  the  a^eudance  of  said 
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wltnen  at  the  next  tenn  of  th«  court."  State 
T.  Corcoran,  7  Idaho,  220,  61  Pac.  1034. 

It  has  alao  been  decided  that  the  provl- 
sloDs  of  Bectlon  4372,  Bev.  Codes,  are  ai>- 
pllcable  to  the  trial  of  criminal  actions. 
That  statute  provides: 

"A  motion  to  postpone  a  trial  on  the  groaud 
of  the  absence  of  evidence  can  onlv  be  made 
upon  affidavit  showing  the  materiaiit;  of  the 
evidence  expected  to  be  obtained,  and  that  due 
ditigenee  has  been  used  to  procnre  it.  The 
court  may  also  require  the  moving  party  to 
state,  upon  affidavit  the  evidence  which  be  ex- 
pects to  obtain ;  and  if  the  adverse  party  there- 
upon admit  that  such  evidence  would  be  giv- 
en, and  that  It  be  considered  as  actually  given 
on  the  trial,  or  ofFered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed."  Ter- 
ritory r.  Gutherle,  2  Idaho  (Hasb.)  482,  17 
Pac  39. 

Under  the  rales  prescribed  by  the  forego- 
ing statutory  provisions,  as  construed  in  the 
above  declsi<mB,  did  the  trial  court  err  In  re- 
fu^g  to  poB^ne  the  trial?  In  determin- 
ing this  question,  we  are  of  the  opinion  that 
the  period  of  the  postponement  asked  for  Is 
a  very  material  element  to  be  considered. 
Though  there  might  be  no  abuse  of  discretion 
In  refusing  to  permit  a  contlnnance  which 
woQld  cause  the  trial  to  go  over  the  term,  It 
may  easily  happen  that,  under  the  same 
showing,  It  would  be  error  to  deny  a  post- 
ponement of  the  trial  until  a  later  day  in 
the  same  term.  Trial  courts  are  usually 
fully  Justified  In  refusing,  not  only  continu- 
ances, but  even  temporary  pos^nements, 
where  such  postponement  would  so  d^r- 
range  their  calendars  as  to  leave  the  court 
and  jury  without  cases  to  hear  or  necessitate 
an  unreasonable  retention  of  trial  ^ries  and 
the  consequent  expoise  to  the  county,  or  the 
prolonged  detention  of  the  state's  witnesses, 
with  the  added  expense  and  possible  loss  of 
th^r  testimony;  but  none  of  ttiese  reasons 
appear  iiete,  and  the  record  fails  to  show  the 
grounds  of  the  proeecutiiiff  attom^B  objec- 
tion to  postponement 

The  affidavits  ft>r  a  postponement  in  this 
case  are  In  conformity  with  the  mle  stated 
In  State  v.  Corcoran,  supra,  except  that  they 
fall  to  state  "ib&t  such  evidence  Is  true"; 
but  inasmuch  as  the  affidarits  state  explicitly 
that  the  written  statement  of  UcOonvUl  was 
signed  by  him,  that  Hntto  saw  him  sign  It 
and  would  so  testify  and  would  present  the 
statement  In  court  for  Inspection,  we  think 
that  tiie  affidavits  should  not  be  held  insuf- 
ficient in  this  r^ard. 

While  we  recognize  and  approve  the  rule 
that  Continuances  should  not  be  granted  to 
secure  testimony  for  the  purpose  of  impeach- 
ment, we  feel  that  the  Interests  of  justice 
and  the  right  of  defendant  to  have  all  the 
material  evidmce  available  in  his  behalf 
presoited  to  the  Jury  would  have  been  bet- 
tec  preserved  by  granting  the  postponement 
in  this  case.  It  does  not  appear  that  the 
po8tpoa«D«it  would  have  Incommoded  the 
court  or  the  prosecution,  and  It  Is  shown  that 


defendants  were  diligent  In  their  efforts  to 
obtain  the  absent  evidenpe;  that  the  evi- 
dence was  material ;  that  there  was  a  reason- 
able probability  of  securing  it  within  ten 
days  or  two  weeks.  Keeping  In  mind  the 
fact  that  there  Is  a  difference  between  an  ap- 
plication for  a  continuance  over  the  term  and 
a  short  postponement  within  the  term,  we 
feel  that  where  an  affidavit  for  the  pos^ne- 
ment  of  the  trial  of  a  criminal  action  Is  based 
upon  the  absence  of  a  material  witness  and 
of  a  document  In  the  possession  of  such  wit- 
ness, even  though  the  testimony  of  snch  wit- 
ness and  the  document  itself  are  of  impeach- 
ing character,  and,  after  being  served  with 
a  subpcena  In  the  case,  such  witness  has  teft 
the  state  to  answer  to  a  charge  of  felony  in 
another  state,  refusing  to  surrender  such 
document  because  he  deems  it  material  in 
his  ovm  trial,  but  there  Is  reasonable  prob- 
ability that  he  will  return  with  the  document 
and  testify  if  the  present  trial  is  postponed, 
as  requested,  for  a  period  of  ten  days  or  two 
weeks,  and  it  does  not  appear  that  either  the 
court  or  the  state  will  be  Incommoded  by 
such  postponement.  It  is  an  abuse  of  discre- 
tion, on  the  part  of  ttie  trial  court,  to  refuse 
such  postponement. 

This  determination  renders  it  unnecessary 
to  pass  on  the  other  assignments  of  error.  It 
is  thereA>re  ordered  that  the  Judgment  of  the 
trial  court  be  reversed,  and  that  a  new  trial 
be  granted  to  defendants. 

No  oral  argument  has  been  made  in  this 
case,  and  the  forcing  conclusion  has  been 
reached  solely  ftom  an  examination  of  the 
record  and  briefs  on  file  in  this  court 


AILSHIB.  a  3^ 
cur. 


and  SULLIVAN,  J.,  con- 


PBAVT  V.  McCOMBS  at  aL 
(Supreme  Court  of  Idaho.   May  28,  1914.) 

1.  Statutes  (8  225%*)—CoNSTBUCTioN— Stat- 
utes AnoFTBD  AT  Same  Sbssion. 

The  rule  that  statutes  in  pari  materia 
should  be  construed  together  applies  with  pe- 
culiar force  to  statutes  passed  at  the  same  ses- 
sion of  the  Legislature ;  they  are  to  be  coo- 
strued  together,  and  should  be  so  construed,  if 

Siossible,  as  to  harmonize  and  give  force  and  ef- 
ect  to  the  provisioDS  of  each. 
[Ed.  Note.— For  other  cases,  see  Statute^ 
Cent  Dig-  S  304;  Dec.  Dig;  f  229^*] 

2.  Statutes  (5  161*)— Implieh  Repeal— Gen- 
ebal  amd  special. 

Where  two  statutes  passed  at  the  same  ses- 
slcm  of  the  L^islature  are  necessarily  Incon- 
sistent, that  one  which  deals  with  the  common 
subject-matter  in  a  more  mioute  and  particular 
way  will  prevail  over  one  of  a  more  general 
chara^r. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  U  230-234;  Dec  Dig.  i  161.*] 

3.  Statutes   (I  159*)  —  Impubd  Repeal — 
Euebqency  Clause. 

Where  two  conHicting  acts  upon  the  same 
subject-matter  are  passed  at  the  same  session- 
of  the  Legislature,  asd  their  conflict  u  such 
that  tbey  cannot  be  harmonized,  and  one  of 
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them  contain*  an  emergency  clause  and  the  oth- 
er does  aot,  and  the  one  containing  the  emer- 
gency clause  was  ptTssed  by  both  bouses  of  the 
Legislature  and  approved  by  the  Oovemor  later 
than  the  other,  held,  uuder  the  circumstances 
the  act  contaiDiQg  the  emergency  clause  repeals 
the  other  to  the  extent  of  the  fnconsifltency  be- 
tween them. 

XEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  jf  229;  Dec.  Dig.  {  159.*] 

4.  Statutes  (§§  262,  268*)— OONSTBUonoN— 
Bbtroactive  Effect. 

No  act  of  the  Legislature  shall  be  construed 
to  be  retroactive  or  retrospective  unless  the  in- 
tention on  the  part  of  the  Legislature  is  clearly 
expressed.  The  word  "retroactive"  need  not  be 
used  in  the  statute,  but  the  intent  of  the  Legis- 
lature may  be  gleaned  from  any  laiq^uage  which 
appropriately  expresses  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  11  S43,  344,  848 ;  Dec.  Dig.  H  262, 
263.*] 

5.  GOUMTXBS  (I  173*)— iBSnuTGB  OT  BoHoa— 
PuBPosK  OF  Statute. 

Section  99,  c.  58,  Sees.  Laws  1913,  was 
passed  in  obedience  to  the  mandate  of  section 
15,  art  7,  of  the  Constitution.  By  said  provi- 
sion the  L^slatiue  declared  Its  pnrpose  to 
place  the  countiea  of  the  state  upon .  a  cash 
basis. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §S  261,  262,  266,  267,  276,  276;  Dec. 
Dig.  8  173.  •] 

6.  Counties  (|  175*)— Issuance  of  Bonds- 
Statute— Retboactive  Opebation. 

By  section  99,  c.  58,  Sess.  Laws  1913,  the 
power  of  the  board  of  county  commissioners  to 
issue  bonds  for  the  payment  or  redemption  of 
outstanding  county  warrants  is  abrogated.  This 
apjpliee  to  warrants  which  were  issued  before 
said  law  went  into  effect,  as  well  as  to  war- 
rants which  were  issued  after  it  went  into  ef- 
fect 

[Ed.  Note. — For  other  cases,  see  Counties, 
Gent  Dig.  S  263;  Dec.  Dig.  jj  1T5.*] 

7.  Counties  (8  175*)— Issuance  of  Bonds- 
Repeal  OF  Statute. 

Section  99,  c.  58,  Sess.  Laws  1913,  repeals 
section  1960  of  the  Revised  Codes  as  amended 
by  chapter  33  of  the  Laws  of  1913,  so  far  as 
said  section  1960  empowers  the  county  conunis- 
sionerB  to  issue  county  bonds  to  pay  or  redeem 
ontatanding  warrant  indebtedness. 

[IGd.  Note.— For  other  cases,  see  Counties, 
Gent  Dig.  8  263 ;  Dec  Dig.  S  175.*) 

Appeal  from  District  Court,  Bonner  Coun- 
ty ;  Jobn  M.  Flynn,  Judge. 

Action  by  O.  L.  Feavy  to  enjoin  (Jeorge 
McOomba  and  othws  from  Issuing,  signing, 
and  delivering  certain  coun^  Ixmds  of  Bcmner 
county  to  pay  and  redeem  certain  outstand- 
ing wanant  indAtednesB.  From  Judgment 
for  plaintiff,  defendants  appeal.  AfOnned. 

William  J.  Costello,  of  Sandpolnt,  for  ap- 
pellants. Herman  H.  Taylor,  of  Sandpolnt, 
for  respondent 

McCarthy,  District  Judge.  The  follow- 
ing are  the  material  facts  of  this  case  as  tliey 
appear  from  the  allegations  of  the  complaint: 
The  plaintiff  is  a  resident  and  taxpayer  of 
Bonner  county,  Idaho,  and  the  defendants, 
Qeorge  McCombs,  John  C.  Nagel,  and  Don. 
C.  McGoll,  are  now  and  were  at  all  times 
concerned  in  this  action  the  county  conunla- 
sioners  of  Bonner  county,  Idaho.    The  de- 


fendant Andrew  Christensen  is  and  was  at 
all  times  concerned  In  the  action  the  cleit 
of  said  board  of  county  commissioners.  In 
April,  1912,  the  board  of  county  commissi  on- 
ers of  Bonner  county,  in  accordance  with  tlie 
provisions  of  the  revenue  law  In  force  at  tiut 
time,  appropriated  by  resolution  for  the  oir- 
reut  expenses  of  said  county  for  the  fiscal 
year  beginning  on  the  second  Monday  in 
Apiil,  1912,  the  net  sum  of  $76,967.  To  raise 
the  money  required  by  this  appropriation  the 
board  levied  a  tax  of  three  mills,  which 
would  produce  only  930,913.38,  or  less  than 
one-half  of  the  amount  required  by  the  ap- 
propriation. As  a  consequence  there  were 
outstanding  and  unpaid  in  July.  1913,  war- 
rants drawn  on  the  current  expense  fund  for 
the  fiscal  year  1912-^13  in  the  amount  of 
¥43,759.04.  In  addition  to  these  warrants 
there  were  other  warrants  of  the  coun- 
ty outstanding  and  unpaid  which  brought 
the  total  amount  of  warrant  indebted- 
ness up  to  the  amount  of  $100,000.  On 
July  18,  1913,  at  an  adjourned  regular  ses- 
sion, the  board  of  county  commissioners  re- 
solved to  Isane  negotiable  coupon  fuudiu; 
bonds  of  the  county  in  an  amount  sufDcient 
to  redeem  or  pay  the  outstauding  warrant 
indebtedness,  and  at  a  later  session  ordered 
the  clerk  of  the  board  to  cause  to  be  pub- 
lished according  to  law  a  notice  of  their  in- 
tention. The  notice  has  been  published  and 
the  bonds  have  been  awarded,  end  the  de- 
fendants, unless  restrained,  will  make,  exe- 
cute, and  deliver  the  negotiable  coupon  bonds 
of  tike  county  in  an  amount  in  excess  of 
$100,000  for  the  purpose  of  redeeming  ix 
paying  the  warrant  indebtedness.  The  de- 
fendants demurred  generally  to  the  p1aiutiff'.< 
complaint  upon  the  ground  that  the  facts  set 
forth  in  it  and  outlined  above  are  not  suffi- 
cient to  constitute  a  cause  of  action.  This 
demurrer  was  overruled  by  the  trial  court, 
and  the  defendants  elected  to  stand  upon 
their  demurrer.  The  trial  court  then  rai- 
dered  Judgment  In  favor  of  the  plalutilf  and 
against  the  defendants,  permanently  enjoining 
and  restraining  the  latter  from  proceeding 
further  in  the  matter  of  the  execution  of  nego- 
tiable coupon  funding  bonds  of  Bonner  coun- 
ty, for  the  purpose  of  redeming  or  paying 
outstanding  warrants  of  the  coun^,  or  from 
signing,  executing  or  delivering  bonds  of 
the  county  to  pay  or  redeem  outstanding  war- 
rants. From  th^  Judgment  of  the  trial  court 
the  defendants  appeal  to  this  court 

An  examination  of  this  case  Involves  tlie 
consideration  and  construction  of  certain 
provisions  of  the  state  Constitution  and  of 
the  statutes.  Section  16  of  article  7  of  the 
Constitution  of  the  state  €t  Idaho  reads  as 
follows: 

"The  Legislature  shall  provide  by  law,  sucb  a 
system  of  county  finance,  as  shall  cause  the 
business  of  the  several  coon  ties  to  be  conducted 
on  a  cash  basis.   It  will  also  provide  that  when- 

ever  any  county  shall  have  any  warrants  out- 
standing and  unpaid,  for  the  payment  of  which 
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there  are  no  funds  in  the  county  treatnry,  the 
county  commissioners,  in  addition  to  other  tax- 
es provided  by  law,  shall  levy  a  special  tax, 
not  to  exceed  ten  (10)  mills  on  the  dollar,  of 
taxable  property,  aa  shown  by  the  last  preced- 
in£  BBseBsment,  for  the  creation  of  a  special 
fund  for  the  redemption  of  said  warrants ;  and 
after  the  levy  of  such  special  tax,  all  warrants 
issued  before  such  levy,  shall  be  paid  exclusively 
put  of  said  fund.  All  moneys  in  the  county 
treasary  at  the  end  of  each  fiscal  year,  not 
needed  for  current  expenees,  shall  be  transierred 
to  said  redemption  fund," 

Section  99,  c,  58,  Sess.  Laws,  1913,  provides 
that  upon  all  taxable  property  of  the  county 
the  board  of  county  commlsslouers  must 
each  year  levy  a  tax  for  the  redemption  of  out- 
standing county  warrants  Issued  prior  to  the 
second  Monday  of  April  in  said  year,  to  be  col- 
lected and  paid  into  the  county  treasury  and 
apportioned  to  the  county  redemption  fnnd, 
which  levy  must  be  sufficient  for  the  redemp- 
tion of  all  such  outstanding  county  warrants 
before  the  second  Monday  of  April  In  the 
succeeding  year,  unless  the  amount  of  such 
Dutstaudiug  warrants  exceeds  the  amount 
that  would  be  raised  by  a  levy  of  100  cents 
on  each  $100  of  such  assessed  valuation,  in 
which  case  the  board  must  annually  levy  a 
tax  of  100  cents  on  each  $100  of  such  assessed 
valuation  for  the  redemption  of  such  out- 
standing warrants. 

Section  101  of  said  chapter  58  provides  that 
the  county  auditor  must  furnish  the  board 
with  a  statement  of  the  amount  of  outstanding 
county  warrants  for  the  current  year  and 
for  the  prior  years. 

Section  212  provides  that  "all  acts  and 
parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed." 

Chapter  33,  Seas.  Laws  1913,  provides  as 
follows: 

"Tlie  board  of  county  commissioners  of  any 
county  in  this  state,  may  issue  negotiable  cou- 
pon bonds  of  their  coonty  for  the  purpose  of 
paying,  redeeming,  funding  or  refunding  the 
outstanding  indebtedness  of  the  county,  as  here- 
inafter provided,  whether  the  indebtedness  ex- 
ists as  warrant  indebtedness,  or  bonded  in- 
debtedness. Said  bonds  nhali  be  issaed  as  near 
as  practicable  in  denominations  of  one  thous- 
and dollars  each,  but  bonds  of  the  denomina- 
tions of  five  hundred  and  one  hundred  dollars 
may  be  issued  when  necessaTy.  Said  bonds 
must  bear  Interest  at  a  rate  .of  not  to  exceed 
six  per  cent,  per  annum,  the  interest  to  be  paid 
on  the  first  day  of  January  and  the  first  day  of 
July  in  each  year,  at  the  office  of  the  coimty 
treasurer,  or  at  such  bank  in  the  dty  of  New 
Xork  as  may  be  designated  by  the  board  of 
county  commissioners;  such  bonds  to  be  re- 
deemed by  the  county  in  the  following  manner: 
Ten  per  cent,  of  the  total  amount  issued  to  be 
paid  in  ten  years  from  the  date  of  issue;  and 
ten  per  cent  annually  thereafter  until  all  of 
said  bonds  are  paid.    But  said  bonds  or  any 

ftart  thereof  may,  at  the  option  of  the  coun^ 
Bsuing  the  same,  be  redeemed  at  any  time  aft- 
er five  years  from  the  date  of  their  issue,  pro- 
vided such  time  and  option  be  stated  upon  the 
face  of  each  bond,  and  each  bond  must  be  re- 
deemed in  the  order  it  is  nnmt>ered." 

In  this  opinion  chapters  33  and  5S,  Sess. 
X^awa  191S,  will  be  referred  to  simply  as 
chapter  33  and  chapter  G8. 

It  is  apparent  that  section  99  of  chapter  58 
was  enacted  and  approved  for  the  purpose 


of  carrying  out  tbe  provisions  and  directionB 
of  section  16,  art  7.  of  the  Oonstltntlon. 
Chapter  68  carries  an  raiezgency  clause,  and 
was  approved  March  13,  1918.  Chapter  88 
does  not  carry  an  eaoergency  clause,  and 
was  apittOTed  F^nraary  25,  1913.  The 
twelfth  session  of  the  Leglslatnra,  whidk 
enaeted  tioth  these  statutes,  adionrned  on 
lifordi  8, 1913,  and  diapter  SS  did  not  go  Into 
effect  until  60  days  from  said  date,  since  it 
did  not  carry  an  emergency  elanas. 

Chapter  S3  la  ammdfttory  of  section  1960 
of  the  CItII  Oodft  of  Idaho,  and  makes  no 
change  In  that  section  exc^t  to  provide  that 
the  bonds  may  be  redeemed  at  any  time  after 
five  years  from  the  date  of  ttuHe  issuance, 
whmas  section  1960  provides  that  they  may 
be  redeemed  after  10  years  from  the  date 
of  their  issuance.  The  proririon  empowering 
the  board  of  county  commissioners  to  Is- 
sue n^otlable  coupon  bonds  for  the  purpose 
of  paying  outstanding  warrant  or  bonded  In- 
debtedneas  was  not  amended  or  changed  in 
the  least,  and  in  this  reQ»ect  chapter  33  reads 
just  like  the  original  section  1960  of  the 
Codes. 

The  precise  question  involved  In  this  ac- 
tlon  Is  wh^er  or  not,  since  the  passa^  and 
approval  of  chapter  68,  the  board  of  county 
commissioners  has  the  right  to  Issue  bonda 
of  the  county  to  pay  or  redeem  outstanding 
warrants  of  the  county  issued  prior  to  the 
time  when  said  chapter  68  went  into  effect. 
It  is  a  fact  that  the  warrants,  for  the  pur- 
pose of  paying  and  redeeming  which  the 
county  bonds  in  questlen  were  issned,  were 
Issued  prior  to  such  time. 

The  ai^i^iants  concede  that  chapter  68  re- 
moves the  power  of  the  county  commission- 
ers to  Issue  county  bonds  for  the  paj'mait  uf 
warrant  indebtedness  wMch  may  be  issued 
sutnequent  to  the  time  when  diapter  68  went 
Into  effect  They  contend,  however,  that  it 
was  not  the  Intention  of  the  Legislature  to 
make  section  99  of  chapter  68  relate  to  war- 
rants Issned  t)efore  the  statute  went  Into  ef- 
fect and  tliat  the  Le^^islature  Intended  when 
enacting  chapter  3S  to  keep  In  effect  the 
proYlslous  of  section  1960,  Kev.  Codes,  which 
permitted  the  county  commissioners  to  Issue 
bonds  to  pay  warrant  indebtedness,  so  far 
as  warrants  issued  t^efore  chapter  68  went 
into  effect  are  concerned. 

[1,1]  Since  It  is  necessary  to  construe  sev- 
eral statutes  passed  at  the  same  session  of 
the  Legislature,  certain  fundamental  rules 
of  statutory  construction  should  be  borne  in 
mind.  Chapter  88  and  chapter  68  relate  to 
revenue,  and  the  power  of  the  commissioners 
In  relation  to  it  The  rule  that  statutes  In 
pari  materia  should  be  construed  together 
applies  with  peculiar  force  to  statutes  passed 
at  the  same  session  of  the  Legislature ;  they 
are  to  be  construed  together,  and  should  be 
so  construed,  If  possible,  as  to  harmonize 
and  give  force  and  effect  to  the  provisions 
of  each.  If,  however,  they  are  necessarily 
inconsistent,  the  statute  which  deala^th  the . 
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common  sab^ect- matter  in  a  more  minnte  and 
particular  way  will  prevail  over  a  statute  of 
a  more  genaral  natore.  These  mles  are  so 
well  established  as  to  neither  require  nor 
Instl^^  any  cltatl<ms  of  authorities  in  support 
of  them.  Since  chapter  58  contains  an  emer- 
gency clause,  and  chapter  83  does  not.  chap- 
ter 68  went  into  effect  before  chapter  38. 

The  goieral  rule  at  common  lav  seems  to 
have  been  that,  of  two  inconsistent  Btatntea 
enacted  at  the  same  sea^n  of  the  Legisla- 
ture, tlie  cme  which  wait  into  effect  at  the 
later  date  would  iHrerail.  Harrington  v.  Har- 
rington's Bstate,  68  Vt  649;  State  t,  Ed- 
wards, 186  Mo.  360,  38  S.  W.  73;  Sutherland 
on  Statutory  Construction  (2d  Ed.)  p.  541. 
I  280,  note  46.  At  common  law  this  was  a 
sensible  rule,  because  the  general  rule  was 
that  a  statute  went  into  effect  tnm  the  date 
of  ite  passage,  that  is,  from  the  date  of  the 
last  act  necessary  to  complete  the  process 
of  legislation  and  glre  the  bill  the  force  of 
law.  Sntlierland  on  Statutory  Constructlou 
(2d  Bd.)  p.  308;  i  172.  Under  our  Constitu- 
tion no  act  takes  effect  until  60  days  from 
the  ood  Qie  session  at  wbicih  the  same 
shall  have  been  passed,  except  In  case  of 
emergency,  which  emergency  Ohall  be  de- 
clared in  the  law.  Const  art  S.  S  22.  Thus, 
exc^  in  the  case  of  amiseocy  acts,  all  acts 
of  the  Le^slatoze  go  into  effect  at  the  same 
time,  nierefor^  In  the  great  majority  of 
cases,  the  common-law  rule  would  not  be  an 
effective  guide.  While  it  is  not  necessary  fbr 
the  purposes  of  this  case  to  lay  down  a  goi- 
eral  mle  for  all  cases^  we  will  say  in  passing 
that  we  are  Inclined  to  the  opinion  that,  in 
ease  of  an  irreconcilable  conflict  between  two 
acts  passed  at  the  same  session  of  ttie  Legis- 
lature, the  one  should  prevail  which  was 
last  approved  by  the  Governor;  the  apiwoval 
of  the  Governor  beiag  the  last  act  in  the 
process  of  legislation  under  our  Conatttutton 
and  statutes. 

(9]  It  has  been  held  tiiat  where  two  con- 
fllCtli^  acts  upon  the  same  subject-matter  are 
passed  at  the  same  session  of  the  Legislature, 
and  thdr  c<mflict  is  sndi  that  they  cannot 
be  harmonlBed  and  stand  together,  where 
one  of  them  contains  an  em^^ncy  clause 
and  the  other  does  not,  and  tlie  one  contain- 
ing the  emergency  clause  was  passed  by  both 
houses  of  the  Legislature  after  the  other, 
under  such  circumstances  the  act  containing 
the  emergency  clause  should  prevail  over  the 
other.  Heil^  v.  City  Coundl  of  Poyallnp, 
7  Wash.  29,  34  Pac.  164.  The  Supreme  Court 
of  Washington  says  in  the  last-mentioned 
case: 

'^he  simple  fact  of  there  being  an  emergency 
olaate  would  t«nd  to  show  that  the  subject-mat- 
ter of  the  act  was  more  clearly  and  pointedly 
before  the  Legislature  than  the  Bubject-matter 
of  Hie  other  act" 

Another  reason  for  the  decision  is  that  the 
act  which  is  passed  later  Is  the  later  expres- 
sion of  the  legislative  will.  To  the  same  ef- 
fect see  Beldlng  Land*  etc.  Ca  v.  Beldlng* 


128  Mich.  79,  87  M.  W.  113;  Dewey  t.  City 
of  Des  Moines,  101  Iowa.  416^  70  N.  W.  90S; 
Board  of  Hdacatton  r.  Tafoya,  6  N.  Bf .  292, 
27  Pac  616. 

This  court  takes  judicial  notice  of  fhe 
Journals  of  the  House  of  Representatives  and 
Senate  of  this  state  in  passing  tqon  I^isla- 
tion.  Sectitai  5960,  suhdlv.  8,  Rev.  Codes: 
Burkhart  v.  Reed,  2  Idaho  (Hasb.)  503.  22 
Pac.  1.  Chapter  33  passed  the  House  and 
was  transmitted  to  the  Senate  on  February 
6,  191S,  and  passed  the  Senate  and  was  re- 
turned to  the  House  on  February  20,  1013 ;  it 
was  presented  to  the  Governor  on  February 
24th.  House  Journal,  pp.  183,  360;  Sraate 
Journal,  p.  212,  printed  coities.  It  was  ap- 
proved by  the  Governor  on  February  25tii- 
Chapter  58  passed  the  House  and  was  trans- 
mitted to  the  Senate  on  Morch  4th,  was  pass- 
ed by  ttie  Senate  and  returned  to  tbe  House 
on  March  Stb,  and  was  presented  to  flie 
Governor  on  March  8th.  House  Jounial,  pp. 
603,  616;  Senate  Journal,  p.  393,  printed 
copies.  It  was  approved  by  the  Governor  on 
March  13.  1913.  It  thua  aK>ears  that  chap- 
ter 58  passed  both  houses  and  was  approved 
by  the  Governor  later  than  chapter  33,  and 
therefore  was  a  later  expression  of  the  leg- 
islative will  than  chapter  33.  The  fact  that 
chapter  58  carries  an  emergency  clause  sig- 
nifies that  It  was  considered  mate  urgent  and 
more  important  by  the  Legislature  than 
chapter  33,  which  does  not  carry  an  emer- 
gency  clause.  For  these  reasons  we  think 
that  in  case  of  an  Irreconcilable  inconsistai- 
cy  it  should  be  held  that  chapter  68  repeals 
chapter  33  to  tbe  extent  of  snch  Inconsist- 
ency. 

[4]  Ilie  defendants  contend  that  to  make 
chapter  68  apidy  to  warrants  issued  before 
it  went  Into  effect  would  be  to  render  it  a 
retroactive  or  retrospective  law.  It  Is  the 
rule  that  all  statutes  are  to  be  considered  ss 
having  only  a  prospective  operation  unless 
the  purpose  and  intention  of  the  Legislature 
to  give  tiiem  a  retrospective  tSeet  la  dear. 
36  Cyc.  1205.  c;  and  cases  cited;  Kats  v. 
Herrlck,  12  Idaho.  1,  86  Pac.  8^  This  mle 
is  embodied  in  section  3,  Rev.  Codes,  which 
provides  that  "no  part  of  these  Revised 
Codes  is  retroa^ve,  unless  ^ressly  so  de- 
clared." We  do  not  think,  however,  that  this 
section  means  that  the  statute  must  use 
tbe  words,  "This  statute  is  to  be  deemed  re- 
troactive." We  think  It  Is  sufficient  if  the 
enacting  words  are  such  that  the  intention 
to  make  the  law  retroactive  is  dean  In 
other  words,  if  the  language  dearly  refers  to 
the  past  as  wdl  as  to  the  future,  then  the 
intent  to  make  the  law  retroactive  ia  ex- 
pressly declared  within  tbe  meaning  of  sec- 
tion 3,  Bev.  Codes. 

[1-7]  Bearing  in  mind  the  rules  of  stetu- 
tory  construction  which  are  outlined  abov^ 
the  question  is.  What  was  the  intention  of 
the  L^^latnre  In  enacting  diapter  33  and 
chapter  68  so  far  as  the  precise  point  whicb 
we  are  considering  Is  concerned?  Section  IS, 
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ut  7,  Of  ttie  Constttation  nwde  It  tbe  duty 
of  die  TiBgtsTatttre  to  oiact  chapter  S8,  and 
It  should  have  tieen  maeted  long  before  It 
was,  In  fact  at  the  flnt  sessloii  of  the  Leg- 
telatnre.  After  directing  that  eacb  a  law 
dumld  be  passed,  It  says: 

"And  after  the  levy  of  snch  speetal  tax,  all 
warrants  Iseoed  before  inch  Itry,  flball  b«  paid 
ezdnsively  out  of  aach  fund." 

Of  course  the  Legislature  had  this  lan- 
guage In  mind  when  it  passed  and  ouicted 
ctiapter  58. 

l^ila  court  h^d,  In  Bannock  County  t. 
Banting,  4  Idaho,  166.  37  Pac.  277.  that  sec- 
tion 15,  art  7,  of  the  Constitution  was  not 
sdf-ezecathig,  for  the  reason  that  it  did 
not  provide  necessary  macbioery  for  its  ex- 
ecutlon.  However,  when  snch  machinery 
was  provided  by  diapter  58,  S  9&>  we  think 
that  the  language  ct  said  section  Just  above 
quoted  ts  self-executing,  and  that  all  war- 
rants Issued  before  the  levy  of  the  tax  for 
the  purpose  of  paying  warrant  indebtedness 
must  be  paid  out  of  that  fund  to  the  exclu- 
sion of  any  other  method. 

Section  99  of  chapter  68  says  that  the 
board  must  levy  a  tax  for  the  redemption  of 
ootstandiDg  county  warrants  Issued  prior  to 
the  second  Monday  of  April  Id  the  year  In 
which  the  tax  is  levied.  Beading  this  lan- 
guage in  the  light  of  the  constitutional  pro- 
vision. It  seems  to  us  that  it  clearly  refers 
to  all  warrants  issued  before  the  levy  of  the 
t&x.  Section  16,  art  7,  of  the  Constitution 
makes  it  the  du^  of  the  Legislature  to  pass 
8nch  laws  as  shall  plilce  and  maintain  the 
{■ounties  of  tbe  state  upon  a  cash  basis.  We 
do  not  think  that  a  law  passed  In  obedience 
to  sudi  a  mandate  should  be  given  a  con- 
struction which  would  defeat  In  part  the 
mandate  itself. 

It  should  be  borne  In  mind  that  chapter 
38  la  a  remedlnt  statute,  or  one  relating  to 
procedure.  It  does  not  impair  any  existing 
rtght  or  indebtedness,  but  simply  r^tes  to 
the  method  of  procedure  which  shall  be  fol- 
lowed in  paying  an  indebtedness.  The  pro- 
vision of  section  101  of  cliapter  58  that  the 
roanty  auditor  shall  furnish  the  board  with 
a  statement  of  the  amount  of  outstanding 
warrants  for  I3ie  current  >'ear  and  for  prior 
years  also  enforces  the  conelusiMi  that  the 
Legislature  did  not  mean  to  confine  the  op- 
eratioQ  of  the  law  to  warrants  issued  after 
the  law  went  into  effect  We  conclude  that 
the  LegtdatavB,  when  enacting  section  99  of : 
chapta*  fi^  Intended  to  make  It  apply  to  all 
WBTtant  indebtedness,  Irrespective  of  wheth- 
er the  warrants  were  Issued  before  or  alter 
that  (4iapter  went  into  effect  that  Oiere  Is 
DO  rule  of  law  which  prevents  or  Inhibits 
i!ucli  construction,  and  that  sw^  construc- 
tlou  should  be  placed  upon  the  statute.  It 
follon-B,  then,  that  chapter  58  repeals  the  pro- 
^<«i  of  chapter  83,  which  empowers  the 

commlssl<men  to  Issue  funding  bonds  tot  the 

Purpose  of  paying  any  warrant  indebtedness. 


Chapter  3S  Is  not,  bowever,  entlTBly  rvpealed, 
but  is  still  In  effect  so  far  as  Ixoided  Indeb^ 
ednesB  Is  otmcemed. 

Counsel  toT  both  plaintiff  and  defendants 
have  referred  to  the  decision  in  the  case  of 
Bannock  Gount7  v.  Bunting,  4  Idaho,  166.  37 
PaCL  277.  We  cannot  see  that  this  decision  is 
directly  in  point.  It,  of  course,  holds  by  im- 
plication that  section  15  of  articde  7  of  the 
Constitution  is  not  self-operative.  Section 
99  of  chapter  58  makes  that  proviMon  of  the 
Constitution  operaUve.  In  that  case  the 
court  upholds  the  old  law  granting  the  com- 
missioners iwwer  to  bond  not  only  for  re- 
funding bonded  indebtedness,  but  also  for 
warrant  indebtedness.  The  court'  however, 
had  no  such  provision  before  It  as'  the  provi- 
sion of  section  99  of  chapter  58,  which,  as 
we  hold  In  this  opinion,  abrogates  such 
power. 

The  jud^ent  of  the  lower  court  should  be 
affirmed,  and  It  Is  so  ordered.  Costs  award- 
ed to  respondeut. 

AILSUIE,  a  J.,  and  SULLIVAN,  con- 
cur. 


COOLIN  V.  ANDBBSON. 
{Sapreme  Court  of  Idaha    May  6,  1914.  On 
Petition  for  Rehearing,  June  1^  1914.) 

1.  VbRDOB  ANn  PuaCHASBH  0  81*>— MXSTAKB* 

or  Law— What  CoNsrmJixe. 

Where  the  oriKiual  government  survey  of  a- 
fractional  section  of  land,  abuttlne  on  a  lake, 
left  a  tract  of  nearly  40  acres  between  the 
meander  Une  ot  said  sectlm  and  tbe  Vater  line- 
of  the  lake,  which  tract  remained  unsurveyed, 
and  was  not  shown  oo  the  government  plat, 
and  thereafter  a  dispute  arose  between  land- 
owners and  land  claimantt  as  to  whether  such 
unplatted  land  belonged  to  tbe  fractional  sec- 
tion, such  dispute  Involved  a  queation  of  law 
which  Goul^  not  be  determined  by  the  parties 
without  adjudication  la  the  proper  conrt 

[EM.  Note.~For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  K  I>ee.  Dig.  { 

2.  Vendob  and  Pubchabbb  ({  308*)  Mis- 
take OF  PuBCHASBE— Right  to  Equitable 
Belief. 

The  miateke  ot  a  purchaser  as  to  wbat  was 

included  within  the  bounds  of  a  legal'  aubdivi- . 
sion  of  land  caunot  be  the  basis  for  equitable 
relief  in  hia  favor  as  against  an  action  for  the 
reooveiy  of  the  purchase  price,  when  it  is  not 
shown  that  soy  material  mterepresentationa . 
were  made  by  the  vendor,  and  it  appears  that 
complainant  himself  was  negligent. 

[lid.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  8^,  877-899;  Dec. 
Dig.  i  808.*] 

3.  Vendob  aw»  Pubchasbb  (|  316*)— Aotiok 
FOB  Pbice— Evidence. 

Held,  that  the  trial  court  committed  no  er- 
ror in  the  admission  or  exclusion  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  928-931;  Dea.Dlg.  | 
316.*] 

4.  Mobtoagbs'  (S  581*>— Fobbclosube—Attob- 
ney'b  Fee. 

Held,  that  an  attorney  fee  of  $1,000.  un- 
der tbe  circumstances  of  this  case,  where  the 
amount  of  110,181.64  was  recovered  against  de- 
feiidant  in  a  suit  for  foreclosure  of  a  mortgage. 


*Pu fltlMF 9flM.sw san*  toplo and aaoUoa  UVUBOSt  i»  Dw.  Die.  4  Am.  Dig.  K<v-No.  amimK»Ma.^3afinm . 
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defendant  having  gone  to  trial  on  an  answer 
and  crois-complain^  was  properly  allowed 
the  trial  court 

[Ed.  Note.— For  other  cases,  see  Morteages, 
Gent  Dig.  ||  211^.  166&~1679;  Dec.  Dig.  | 
881.*] 

Appeal  from  District  Gonrt,  Kootenai 
County;  R.  N.  Dnnn,  Judge. 

Action  by  Andrew  Coolin  against  W.  A. 
Anderson  for  foreclosure  of  a  mortgage,  and 
defendant  filed  a  counterclaim.  From  a 
judgment  for  plaintltf,  defendant  appeals. 
Affirmed,  and  rehearing  denied. 

H.  N.  La  Velne,  of  Cceur  d'Alene,  for  ap- 
pellant McNaughton  &  Ber^  of  Coenr 
d'Alene^  for  refipondent 

AILSHIE,  C.  J.  Fractional  section  7, 
township  51  N.,  range  6  W.  B.  M.,  In  Koote- 
nai county,  Is  a  strip  of  land  containing 
somewhat  over  200  acres,  bordered  on  the 
vest  by  the  irregular  meander  line  of  Mud 
<or  Suckei)  I^ke.  At  the  nortb  end  of  this 
section  the  shore  line  of  the  lake,  curving 
sharply  to  the  west,  dlvergea  abruptly  from 
the  meander  line,  leaving  a  tract  of  nearly 
40  acres  between  the  meander  line  end  the 
water  line.  Immediately  south  of  the  north 
line  of  section  7  extended.  In  other  words, 
the  goremment  surveyor  fixed  his  meander 
line  80  far  inland  at  this  point  that  the  tract 
of  land  referred  to  was  left  outside  of  any 
legal  subdivision  of  his  snrvey,  and  therefore 
had  no  official  ezlstrace  on  the. government 
plat 

The  nondescript  status  of  this  tract  of 
land  gave  rise  to  the  controversy  adjudicated 
in  the  case  of  Ulbrlght  v.  BasUngton,  20  Ida- 
ho, 542,  U9  Pac.  292,  294,  and  la  also  the 
moving  cause  of  litigation  In  the  present 
case. 

On  July  6,  1909,  A.  Ulbrlght  and  Mary  H. 
Ulbrjgbt,  husband  and  wife,  entered  Into  a 
contract  with  W.  A.  Anderson,  of  Spokane, 
Wash.,  appellant  herein.  By  this  contract 
the  Ulbrlgbts  agreed  to  convey  to  Anderson 
certain  real  and  personal  property  situated 
in  Kootenai  county,  including  moat  of  section 
7,  above  referred  to.  In  exchange  tor  c«taln 
lands  owned  by  Anderson  In  the'  state  of 
Washington.  The  Ulbrights  were  also  to  re- 
ceive the  further  consideration  of  910,000, 
to  be  evidenced  by  two  promissory  notes  in 
their  f&vor,  secured  by  mortgage  on  the  Ida- 
ho lands  conveyed  to  Anderson.  One  of  these 
notes  was  to  be  for  $2,000,  due  August  25, 
1909,  the  other  for  98.000.  to  be  due  In  five 
years.  The  notes  and  mortgages  were  to  be 
executed  and  deeds  exchanged  as  soon  as 
certain  conditions,  specified  in  the  contract, 
had  been  compiled  with,  sudi  as  surveying 
the  land  to  be  conveyed  by  the  Ulbrights, 
and  forntehing  abstract  of  title.  The  Ul- 
brights agreed  to  give  possession  of  the  prop- 
erty they  were  transferring  upon  the  pay- 
ment of  the  $2,000  note. 

On  July  26,  1909,  the  parties  executed  the 


papers  called  for  by  their  contract  of  July 
6tb,  although  the  UlbrlgbtB  bad  not  yet  com- 
plied with  the  terms  of  the  omtract  which 
reqalred  them  to  have  th^  land  sorreyed. 
It  wpean  that  tlie  iwpellant,  Anderson,  wu 
already  negotiating  for  a  sale  of  the  Ul- 
brlctfit  property  and  desired  to  acquire  Utle 
to  it  wltboDt  further  delay.  He  was  there- 
fore willing  to  waive  compliance  wiOi  cer- 
tain preliminary  requirements  called  tot  by 
the  contract  <ht  tlda  date,  therefore,  at  the 
sollcttatlon  of  AndenKin,  the  deeds  were  ex- 
ecuted by  the  parties,  the  notes  and  mort- 
gage were  signed  by  Anderson,  and  the  pi- 
pers placed  In  escrow,  to  be  delivered  upon 
Anderson  taking  np  the  98,000  not& 

The  original  oontraet  of  July  Otli  excepted 
from  tbe  transfer  of  fraettonal  sectioa  T 
about  20  acres  at  the  eoath  aid  of  the  sec- 
tion, and  It  contained  the  following  prorl- 
slon: 

"First  parties  agree  to  pay  second  party  $40 
in  cash  for  each  acre  that  the  land  in  aea  T. 
herein  transferred,  falls  short  oC  200  acm 
above  the  waters  of  Sucker  Lake;  said  pay- 
ment ot  cash  to  tw  made  up<m  the  terminatiffli  of 
this  contract" 

On  AngtBt  19, 1008,  the  same  parties  made 
a  Bupplemental  contract,  wher^  la  recited 
the  conveyance  to  Anderson  of  July  26tti, 
and  continuing  aa  follows: 

"Whereas,  it  was  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  said 
Anderson  was  to  have  possession  of  said  lands 
on  or  before  August  25.  1909 ;  and 

"Whereas,  certain  controversies  have  arisen 
between  the  parties  of  the  first  part  and  pre- 
tended owners  of  a  portion  of  tiik  lands  above 
described ;  and 

"Whereas,  the  said  parties  of  the  first  part 
are  unable  to  give  possession  of  the  lands  in  con- 
troversy and  are  also  nnable  to  give  possession 
to  the  party  of  the  second  part  of  the  crop  of 
bay  on  the  lands  In  controversy,  at  the  time 
as  agreed  upon ; 

"now,  therefore,  as  a  condderation  for  tli» 
extending  of  the  time  to  the  parties  of  the  first 
part  to  obtain  possession  of  the  lands  in  con- 
troversy for  ana  on  behalf  of  the  party  of  tbe 
second  part,  and  as  a  waiver  of  tne  rights  of 
the  said  W.  A.  Anderscm  as  to  the  crop  of  bay 
now  standing  and  growing  upon  said  lands  in 
controrersy,  the  parties  of  the  first  part  do 
hereby  agree  to  convey  to  the  party  of  tbe  sec- 
ond part  ttie  following  deBcril>ed  lands,  sitoate 
in  Kootenai  county,  state  of  Idaho,  to  wit" 

Hbm  follows  a  description  of  Oie  20  aoes 
remaining  In  section  7  wbldi  had  bem  ex- 
cepted by  the  Ulbri^ta  fn  tiielr  deed  of  Jn> 
ly  26th,  after  which  tbe  agreemmt  concludes 
wlOx  the  following  paragraph: 

"It  being  understood,  however,  that  this  agree- 
ment  does  not  in  any  way  release  the  parties  of 
the  first  part  from  the  terms  of  the  warran^ 
deed  first  above  mentioned,  and  from  nsing  bU 
diligence  in  obtaining  possession  of  the  disputed 
lauds  for  the  party  of  the  second  part  herein, 
and  that  said  title  Is  to  be  obtained  by  said 
parties  of  the  first  part  for  the'  party  of  the 
second  part  within  a  reasonable  time  from  date 
hereof.'™ 

un  tne  same  day,  Augiut  19th,  Audenon 
paid  the  92,000  note  specified  In  Qie  contract, 
though  by  the  terms  of  the  contract  it  was 
not  due  until  the  2Sth,  and  tlie  papers  evl- 
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dendng  the  «itire  truuHctton  were  deltrered 
to  the  partteB  entitled  to  them,  Inclndb^  a 
deed  for  the  remalnlog  20  acres  In  section  7 
not  Indaded  in  the  orlgliial  contract  of  July 
6th. 

By  the  terms  of  the  mortgage  given  the 
Ulbrlghts  to  secure  Anderson's  98,000  note, 
the  mortgagees  had  the  c^on  at  declaring 
tt»  note  and  mortage  due  on  default  of  any 
Interest  paymoit  No  payments  of  Interest 
were  ever  made.  On  January  9, 1912,  the  TIl- 
brlghta  assigned  the  note  and  mortgage  to 
<nte  Perry  Eniis,  and  on  October  SO,  1912, 
Kreba  assigned  to  Andrew  Coollnt,  the  re- 
spondent in  this  case.  Soon  after  obtaining 
tiUa  assignment  Ootdln  began  foreclosure  pro- 
ceedlm^s,  upon  the  termination  of  whldx  he 
aecnred  Judgmokt  in  the  lower  court  for 
910^181.64.  and  the  farther  earn  of  $1,000  as 
attorney  tees,  and  costs,  from  which  Judg- 
ment this  anieal  was  tak«i. 

Daring  tiie  whole  period  of  these  transac- 
tions between  the  ITlbrlghts  and  Anderson, 
a  dispute  had  been  in  progress  between  the 
TTlbrlghts  and  .certain  landowners  or  claim- 
ants adjoining  them  on  the  north — Baallng- 
ton  and  Wright-~as  to  the  ownership  of  the 
nnsnrveyed  and  unplatted  tract  of  land  re- 
ferred to  In  the  beginning  of  this  opinion. 
The  contention  of  appellant  is  tbat  tbe  Ul- 
brights  concealed  tbls  dispute  from  him  at 
the  time  he  contracted  for  the  purchase  of 
section  7,  and  that  Mr.  Ulbrtght  positively 
represented  to  him,  at  tbe  time  he  showed 
him  orer  tbo  land,  that  the  unsurreyed  and 
unplatted  tract  refwred  to  was  a  part  of 
section  7,  ttiereby  Inducing  him  to  make  the 
purctiaae. 

In  his  answer  the  defendant  admitted  the 
execution  of  the  note  and  mortgage  and  the 
nonpayment  of  Interest,  but  denied  that  the 
plaintiff  was  the  lawful  bolder.  In  his  af- 
firmatlTe  defense  be  recites  the  conditions 
of  the  contract  of  July  6th,  and  makes  the 
following  all^ation: 

"That  at  the  time  of  said  pufchase  of  said 
•action  7  hereinaboTe  set  forUi,  in  order  to  in- 
duce the  defendant  herein  to  malce  said  pur- 
chase, and  to  execute  said  mortgage  nnd  said 
notes  as  a  part  of  the  purchase  price  thereof, 
•aid  above-mentioned  A.  Ulbright  and  Mary  H. 
Ulbright,  liis  wife,  did  show  to  this  defend- 
ant said  section  7  hereinabove  aet  forth  and  in- 
cluded in  said  mortgage,  and  did,  at  the  time  of 
showing  said  lands,  take  this  defendant  upon 
said  section  7  and  show  liiin  the  north  line  of 
said  section  7,  and  show  him  all  of  the  land 
tying  south  ot  said  north  line  of  said  section 
7  between  said  north  line  of  said  section  7  and 
tbe  water  line  of  wliat  is  luown  as  Sucker 
Lake,  and  did,  at  said  time,  represent  to  this 
defendant  that  they  were  the  owners  of  and 
possessed  of  all  of  said  section  7,  and  did  rep- 
resent to  this  defendant  that  all  of  the  land 
lying  south  of  the  north  line  of  said  section  7, 
and  particularly  the  land  lying  between  said 
north  line  of  said  section  7  and  the  water  line 
of  said  Sucker  Lake,  bounded  on  the  west  by  tbe 
north  and  sonth  line  of  said  section  7.  which 
■aid  line  is  the  same  as  the  west  line  of  town- 
ship 51,  range  5  W.  B.  M.,  when  extended  into 
the  waters  of  Sucker  Lake,  was  owned  by  said 
A.  Ulbright  and  Mary  H.  Ulbright,  his  wife, 
and  was  a  part  of  said  section  7,  and  did  sell 


the  same  to  this  defendant  as  a  part  of  said 
purchase  and  sale. 

"That  said  land  so  shown  and  represented  to 
be  owned  and  possessed  by  said  A.  Ulbright 
and  Mary  H.  Ulbright,  his  wife,  in  said  section 
7,  aa  above  set  forth,  between  the  north  line 
thereof  and  the  said  water  line  of  Sucker  Lake, 
was  very  valuable  land,  and  this  defendant, 
relying  on  tbe  value  thereof  and  the  representa- 
tions made  by  satd  A.  Ulbright  and  Mary  H. 
Ulbright,  his  wife,  that  they  were  the  owners 
thereof,  was  thereby  induced  to  purchase  said 
lands  as  above  set  forth,  and  to  execute  sairl 
notes  and  mortgages  set  tatOi  in  the  complaint." 

In  a  succeeding  paragraph  he  alleges  his 
damage  in  the  sum  of  $10,000  on  account  of 
not  being  placed  in  possession  of  said  land. 

Defendant's  allegations  of  misrepresenta- 
tion on  the  part  of  the  Ulbrlghts  as  to  the 
land  embraced  In  section  7  were  not  proved 
on  the  trial;  in  fact  tbe  preponderance  of  the 
testimony  was  the  other  way.  Against  the 
testimony  of  Anderson  tbat  these  represen- 
tations were  made,  Is  the  testimony  of  Ul- 
bright, to  the  effect  tbat  Anderson  was  In- 
formed, before  the  contract  of  July  6th  was 
entered  into,  of  the  dispute  in  re^rd  to  tbe 
unsurreyed  land.  Ulbright  Is  corroborated  In 
this  by  the  witness  Mauser,  who  went  with 
Ulbright  and  Anderson  at  the  time  Ulbrtght 
showed  Anderson  the  boundaries  of  the  land 
he  proposed  to  sell  to  appellant  Mauser  tes- 
tified that  Ulbright  said  at  that  time  in  the 
presence  of  Anderson : 

"He  figured  about  15  or  16  acres  in  that  mea- 
dow, but  that  he  was  not  positive  that  that  be- 
longed to  section  7." 

By  r^erring  to.  the  redtala  in  the  agree- 
ment of  August  19, 1900,  above  quoted,  it  la 
apparent  tliat  Anderson  was  at  that  time 
certainly  aware  of  the  controversy  over  the 
land  in  dispute,  since  one  of  tbe  considera- 
tions for  the  deeding  of  tbe  additional  20 
acres  by  the  Ulbrtghts  was: 

"Whereas,  certain  controverdes  have  arisen 
between  the  parties  of  the  first  part  (Ulbrigbts) 
and  pretended  owners  of  a  portion  of  the  lands 
above  described ;  and 

"Whereas,  the  said  parties  of  the  first  part 
are  unable  to  i^ve  possession  of  the  lands  in 
controversy." 

Nevertheless  at  this  time  Anderson  pro- 
ceeded to  make  the  first  payment  of  $2,000 
on  the  contract,  and  the  purchase  was  con- 
summated by  delivery  of  the  deeds  to  the 
property. 

It  is  contended  by  counsel  for  appellant 
that  language  in  the  contract  of  August  19th 
amounts  to  an  unconditional  guaranty  of 
title  from  Ulbright  to  the  land  In  controver- 
sy. A  reading  of  the  contract,  the  material 
parts  of  which  we  have  set  forth  above,  will 
show  tbat  it  does  not  bear  out  such  con- 
struction. As  already  stated,  the  contract  be- 
gins by  reciting  the  conveyance  made  to  An- 
derson by  the  Ulbrlghts  on  July  26th,  and  it 
then  d^cribes  exactly,  legal  gubdtvisUim, 
the  lands  conveyed  by  the  Ulbrigbts  at  that 
time.  It  specifies  "and  all  of  section  seven  (7) 
except  a  strip  of  ground,"  followed  by  the 
raservatlon  already  mentioned.  When^there- 
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fore,  the  contract  goea  on  to  say,  "Whereas, 
certain  oontroTerBtea  hare  ariaen  between  the 
parties  ot  the  Sxat  part  and  pretended  own- 
era  of  a  portion  of  the  1and»  above  deterib- 
ed,*'  the  aaramptlon  la  plainly  made  that  the 
lands  In  cUapute  are  a  part  of  aectton  7,  and 
It  Jb  eTident  that  only  upon  that  aasnmptlon 
did  TJlbright  contract  to  use  "all  diligence  tn 
obtaining  possession  of  the  dlspnted  lands 
for  the  party  of  the  second  part  herdn,  and 
that  aald  title  ia  to  be  obtained  by  aald  par^ 
ties  of  the  first  part  for  the  party  of  the  sec- 
ond part  within  a  reasonable  time  from  date 
hereof."  The  condualon  foUowa  that,  when 
the  "disputed  landa"  were  adjudicated  not 
to  belong  to  section  7,  Ulbrl^t's  obligation 
to  secure  title  for  them  to  his  grantee  ceased. 

Soon  after  the  deal  was  closed  between  An- 
daeon  and  the  Ulbrlghta  for  the  transfer  of 
aectlon  7*  the  Ulbrights.  in  accordance  with 
their  agreentent  of  August  19th,  bc^an  a  suit 
In  the  district  court  against  Basllngton  for 
possession  of  the  disputed  area.  This  suit 
waa  decided  in  Ulbrli^t'a  favor  in  the  dis- 
trict court  ^nd  appealed  to  this  court,  in 
which  tile  Judgment  of  the  lower  court  waa 
reversed.  20  Idaho,  542,  119  Fac.  292,  294. 
By  this  ded^on  It  waa  held  that : 

"The  appellant  (Wright,  intervener)  Ib  enti- 
tled to  take  the  upland  between  his  meander 
line  and  the  lake  within  aide  or  iaoundary 
lines  drawn  from  the  end  of  the  meander  line 
at  each  side  of  his.  tract  of  land  to  the  center 
of  the  lake." 

And  Wright  accordingly  secured  the  dis- 
puted land.  That  controTOrsy  waa  thus  final- 
ly settled  adversely  to  the  contention  of  Ul- 
brlght  and  his  grantee,  Anderson. 

[2]  In  our  opinion  the  vital  and  controlling 
question  in  this  case  is:  Can  the  mistake  of 
a  purchaser  as  to  what  Is  included  within  the 
bounds  of  a  legal  Buhdlvlslon  of  land  be  the 
basis  for  equitable  relief  In  hla  favor  as 
against  an  action  for  the  recovery  of  the  pui^ 
chase  price? 

As  above  stated,  the  appellant  eatlr^ 
failed  to  prove  at  the  trial  that  any  deceit 
or  impositiou  was  practiced  upon  him  by 
the  vendor  Ulbrlght.  The  evidence  shows 
that  the  bargain  was  of  appellant's  seeking ; 
his  own  testimony  discloses  that  the  original 
contract  for  the  transfer  of  this  property  was 
drawn  from  memoranda  made  by  appellant 
himself.  This  contract  is  carefully  drawn, 
with  the  evident  design  of  protecting  appel- 
lant In  every  possible  way.  However,  appel- 
lant did  not  wait  for  certain  preliminary  re- 
qoirements  or  conditions  of  the  contract  to 
be  performed  by  the  Ulbrights  before  making 
the  first  payment  and  receiving  bis  deed. 
Again  he  was  the  active  or  moving  party, 
and,  as  the  evidence  shows,  induced  the  Ul- 
brights, against  their  inclination,  to  acceler- 
ate the  transaction  and  dose  the  deal  In  ad- 
vance of  the  time  specified  in  the  contract,  In 
order  that  he  might  acquire  title  and  be  in 
a  position  to  make  another  deal  which  be  had 
in  view.  An  this  time  he  had  knowledge,  ac- 


cording to  the  prepondMranoe  of  ISie  testi- 
mony, of  the  uncertain^  ^iti^j^rtg  as  to  tbe 
actual  area  of  fractional  section  7.  Moieovo', 
according  to  the  abstract  of  title  to  tbe  prop- 
erty, which  ia  an  exhibit  in  the  case,  he  bad 
constructlTe  nodce  that  a  claim  to  Oie  dis- 
puted area  waa  of  record  in  the  copnty  re- 
corder's office  at  the  time  he  signed  the  oilg^ 
inal  contract  on  July  6th.  When  the  deeds 
were  exchuiged  and  the  transaction  codsdid- 
mated  on  August  19th,  he  voluntarily  wtired 
the  contractual  requirement  for  Uie  estabUA- 
ment  of  lines  and  comers,  and  It  is  apparent 
that  at  least  a  part  of  the  consideration  fur 
the  deeding'  of  the  additional  20  acres  wUdi 
he  received  from  the  TTlbr^ts  on  that  date 
was  the  reUnqnlshment  on  his  part  at  any 
claim  to  rebate  on  tihe  pnrChaae  price,  should 
section  7  eventually  prove  to  contain  leB» 
than  200  acres. 

Cotmsd  for  respondent  have  dted  in  VuSr 
brief  a  number  of  cases  on  the  question  of 
mistake  in  contract,  moat  ot  whidi  rdate  te 
the  gneetion  of  equitable  rdlef  for  mistakes 
of  fact  As  bdd  ^  this  court  in  a  leoait 
case: 

"Where  parties  are  mntnallr  cognizant  of  the 
facts  acted  upon,  or  stand  upon  toe  same  foot- 
inK  with  relation  to  them,  and  there  exists  no 
fiduciaiT  relation  between  them,  tbe  law  will 
not  lena  its  aid  to  help  the  injured  par^  for  tl>e 
simple  reason  that  he  has  not  himself  used  dUi- 
gence  and  common  sense,  if  the  means  of  in- 
formation is  equally  open  to  both  parties,  and 
there  has  been  a  mistake  without  ftaud  or 
falsehood."  Nelson  v.  Nudgd.  23  Idaho^  385^ 
130  Pae.  86. 

II]  A  somewhat  different  question  is  raised 
In  the  present  case.  fHie  .controversy  ss  to 
the  legal  area  of  fractional  section  7  involves, 
not  a  qneatiffii  of  fact,  but  a  qoestioai  of  law. 
By  no  known  method  of  investigation  for  Uie 
ascertainment  of  facts  could  it  be  determined 
how  tills  question  ml^t  be  resolved  hi  tbe 
courts. 

Suppose,  for  instance,  Anderson  had  inal^- 
ed  that  Ulbright  comply  with  that  ^vld«i 
of  the  original  contract  whidb  required  ot 
Ulbright  that  "aXl  lines  and  ctmiera  are  to  be 
properly  extended  and  maAed  according  to 
official  survey,"  and  an  expensive  and  ^aha- 
rate  survey  liad  according  been  made.  It  Is 
apparent  that  the  legal  question  as  to  wiietb- 
er  the  unsurveyed  and  unplatted  tract  of  land 
in  controversy  bdonged  to  section  7  would  not 
have  been  affected  In  the  least  by  sudi  survey. 
The  only  means  of  settling  that  question  was 
by  Judicial  procedure.  Ulbright  appears  in 
good  faith  to  have  promptly  resorted  to  tbat 
mode  of  determination.  Almost  immediately 
after  the  contract  ot  July  6th  was  made  he 
began  suit  In  the  district  court  to  have  tills 
matter  adjudicated.  It  Is  obvious  that  neitlwr 
he  nor  any  one  else  could  know  In  advsnce 
what  would  be  the  result  of  that  sidt.  In 
other  words,  Anderson  took  ids  chance  on  tbe 
Issue  of  thla  litigation.  Even  If  the 
brighta  made  the  ndsrepresentatlona  to  An- 
dersor  in  reference  to  this  land  being  a  part 
of  section  7,  which  Anderson  avetB,  such  mli- 
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representattons  would  bava  been  statanmts 
of  a  proposdtloti  of  law. 

"A  statement  of  a  propoaition  of  law  which 
the  defendant  had  just  as  good  an  opportunity 
to  ascertain  the  correctness  of  as  had  the  plain- 
tiff, whether  tme  or  false,  could  not  b«  used  as 
a  defense  in  an  action  upon  the  note,"  Smith  T. 
Smith,  4  Idaho.  1,  86  Pac  697. 

It  may,  indeed,  be  .  admitted  that  the  rule 
that  a  mistake  of  law  does  not  excuse  would 
not  apply  whm  the  mistake  of  one  party  to 
the  contract  was  induced  by  mlsrelireeenta- 
tlons  of  the  oilier.  But,  as  ve  have  seen,  no 
such  miBrepreaentatlMui  have  been  proved  In 
this  case. 

It  may  also  be  conceded  that  where  Igno- 
rance of  the  law  on  the  part  of  both  parties 
to  a  contract  has  conferred  on  one  of  them 
an  unconscionable  advantage,  and  where 
there  has  been  either  misrepresentation  on 
one  aide  nor  negligence  on  the  other,  the  rule 
will  be  relaxed  In  a  conrt  of  equity.  But  here 
again  we  are  confronted  with  tbe  drcnm- 
stance  that  appellant  In  this  case  was  not  an 
innocent  purcliaser.  Bis  own  contract  of 
August  19th  discloses  his  knowledge  of  the 
doubt  which  clouded  the  title  to  tbe  land  In 
controversy;  nevertheless  he  hastened  to 
make  his  first  payment  and  conclude  the 
transaction. 

tS]  Considerable  documentary  evidence  was 
introduced  at  the  trial  of  this  case,  including 
the  papers  which  evidence  the  transactions 
between  the  parties,  and  in  particular  a  num- 
ber of  letters  written  by  the  appellant  sub- 
sequent to  the  consummation  of  the  negotia- 
tions. The  latter  are  of  slight  evidentiary 
value,  as  we  view  tbe  question  at  Issue. 
These  letters  disclose  an  excusable  endeavor 
on  the  part  of  Anderson  to  commit  his  gran- 
tor, TJlbrlght,  to  a  guaranty  of  title  to  the 
land  in  dlepnte,  and  to  hold  bim  responsible 
in  damages  for  &Uure  to  give  possession. 
There  are  also  appended  to  tbe  deposition  of 
the  witness  Golden  in  the  transcript  copies 
of  papers  entitled  Defendant's  Exhibits  A  and 
B  for  Identification,  the  contents  of  which 
appear  to  be  Identical,  purporting  to  be  sign- 
ed by  Ulbright,  and — 

"to  agree  to  settle  in  full  with  said  Anderson 
for  all  losses  which  shall  or  may  reeOlt  from 
not  having  peaceable  possession  of  said  crops 
properly  harvested  and  possession  of  said  lands 
and  bmldings  for  the  year  1910,  and  as  long 
thereafter  aa  quiet  and  peaceable  poesessi<m  of 
Boid  lands  and  crops  is  disputed  or  denied  by 
any  person  or  claimant  of  ownership  thereto.^' 

It  is  not  dear,  however,  that  the  originals 
were  admitted  In  evidence,  and  tbedr  anthen- 
ticity  was  disputed  on  the  stand  by  Mr.  Ul- 
bright 

In  the  view  whtidi  tbe  court  takes  of  the 
underlying  equities  of  this  case,  It  -  is  un- 
necessary to  discuss  whether  respondent  was 
a  holder  In  due  course,  or  whether  the  suc- 
cessive transfers  of  tba  note  were  properly 
alleged  and  proved.  Appellant's  contention 
that  respondoit  took  the  note  subject  to  all 
defenses  may  be  conceded ;  but  It  cannot  aid 
defendant  when  bis  defenses  fall.  Tbe  trial 


judge  was  UbetBi  In  lili  adnriaslon  of  evi- 
dence which  might  for  any  reason  be  mate- 
rial or  relevant  to  tiie  points  at  issue.  We 
have  carefully  gone  over  the  evidence,  and 
we  do  not  find  any  error  In  that  r^ard.  nei- 
ther do  we  and  any  prejudicial  error  in  the 
mlings  of  the  court  below  excluding  certain 
offered  evidence  on  behalf  of  defendant 
Oounsel  particularly  assigns  as  error  the 
court's  refusal  to  admit  the  flies  in  the  case 
of  Ulbright  T.  Baslington,  already  referred 
to.  The  conrt  committed  no  error  in  that  re- 
spect, as  the  matter  offered  was  not  shown  to 
be  material  to  the  issues,  and  Its  admisslw 
would  not  have  aided  appellant 

[4]  Exc^ttm  Is  also  taken  to  the  allow- 
ance of  arf  attorney  fee  of  91,000.  Plaintiff 
In  his  complaint  prayed  for  a  fee  of  $1,500, 
which  Uie  lower  conrt  reduced  to  91,000,  and 
under  the  circumstances  of  this  case  we  are 
not  inclined  to  disturb  the  amount  fixed  by 
the  trial  court 

Tbe  Judgment  o£  the  lower  court  is  affirm- 
ed. Costs  awarded  in  favor  of  re^<mdent 

SULLIVAN,  J.,  concurs. 

On  Petition  for  Bebearlng. 

AILSHIE,  C.  J.  A  petition  for  rehearing 
has  bem  filed  on  behalf  of  appellants,  from 
wiiidl  it  would  appear  that  counsel  do  not 
dearly  appr^end  the  grounds  upon  which 
the  decision  of  the  court  was  based  or  its 
legal  effect  It  is  true,  as  urged  by  counsel, 
that  a  conrt  of  eauity  may  properly  under 
certain  circumstances  grant  relief  from  the 
conseqiunces  of  a  mistake  of  law,  but  not 
wbea  the  party  seeking  tbe  relief  has  him- 
self been  negligent  in  safeguarding  his  in- 
terests, and  is  charged  with  notice  of  doubt- 
ful title  as  regards  the  iHoperty  he-Is  bajv 
gaining  for,  beftire  consummating  the  trans- 
action of  whidi  he  complains. 

Counsel  calls  onr  attmtion  to  tiie  follow- 
ing language  in  the  oplnim:  ■ 

"Soon  after  the  deal  was  closed  between  An- 
derson and  the  Ulbrlgbts  for  the  transfer  of 
section  7,  the  UlbrightB,  in  accordance  with 
their  agreiement  of  August  10th,  began  a  suit  in 
the  dismct  court  aealnst  Baslii^ton  for  posaes* 
aion  d!  Uie  disputed  area." 

And  It  is  pointed  out  that  this  suit  was 
started  on  July  22d,  nearly  a  month  previ- 
ous to  the  contract  of  August  19th,  and  could 
not  therefore,  have  been  In  pursuance  of  that 
contract  nie  closing  of  tbe  deal  referred  to 
in  the  sentence  above  quoted  was  evidenced 
by  the  original  contract  of  July  6th,  to  which 
the  contract  of  August  19th  was  ancillary. 
In  any  event  it  Is  immaterial  whether  tbe 
Ulbrl^ts  began  this  suit  in  pursuance  of 
the  contract  of  July  6th,  or  in  accordance 
with  a  later  understanding  wbldti  was  evi- 
denced by  the  contract  of  August  19tb,  or  in- 
dependent entirely  of  any  express  agreement 
so  to  do.  The  record  shows  that,  soon  after 
the  negotiations  for  the  property  were  sub- 
stantially closed  by  the  contract  of  July  6th, 
they  did  in  apparwt  good  faith  begin  and 
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prosecute  a  snlt  tm  the  pucpoee  of  acoolr- 
ing  title  to  the  land  In  dispute  on  behaU  of 
their  grantee. 
The  petition  for  rehearing  is  doiied. 

SUUilVAN.  3.,  concnra. 


VALLBJO  &  N.  R.  CO.  v.  HOME  SAVINGS 
BANK  et  al.   (Civ.  1117.) 

(Diatrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   March  17,  1914.  Rebearilig 
Denied  May  16,  1914.) 

1.  BBavKiTT  Domain  (|  191*)— PBocancDiNos 

TO  TaEK  PBOPKBTT  —  COMFIAIKT — SUFFI- 
OXSNCT. 

A  complaint  alleging  that  plalntifE  waa  a 
railroad  corporation,  that  certain  named  pai^ 
ttes  were  toe  owners  and  daimante  of  proper- 
ty, that  the  pnrpoaea  for  which  plaiotiff  waa  in- 
corporated were  as  therein  set  forth,  that  it 
was  its  roecific  purpose  to  construct  and  build 
a  railroad  the  route  and  termini  of  which  were 
giren  in  detail,  that  a  map  as  required  by  stat- 
ute accompanied  the  complaint,  that  lor  a  per- 
manent freight  and  pasBenger  depot  building 
necNsary  in  the  operation  and  maintenance  of 
the  railroad  It  required  certain  deecribed  real 
property,  that  such  proper^  included  the  whole 
of  an  entire  parcel  or  tract  of  land,  that  it  was 
required  for  a  public  use  to  enable  plaintiff 
to  construct  and  maintain  a  railroad  and  oper- 
ate it  as  a  common  carrier,  that  the  property 
sought  to  be  condemned  wonid  give  the  most 
practicable  location,  that  it  was  neeessary  in 
the  building,  construction,  maintenance,  and  op- 
eration of  the  railroad,  and  that  neither  such 

eroperty  nor  any  part  thereof  had  theretofore 
een  appropriated  for  a  public  nse,  complied 
with  Code  Civ.  Pioc  1 1244,  requiting  the  com- 
plaint to  c<mtain  the  name  of  the  corporation, 
the  names  of  the  owners  and  claimants,  a  state- 
ment of  plaintiff's  right,  the  location,  general 
route,  and  termini,  if  a  right  of  war  is  sought, 
accompanied  by  a  map  thereof,  ana  a  descrip- 
tion of  each  uece  of  land  sought  to  be  taken, 
and  whether  It  includes  the  whole  or  only  a 
part  of  an  entire  parcel  or  tract. 

[Ed.  Note. — For  other  cases,  see  Elminent  Do- 
main, Gent.  Dig.  H  S09-&18;  Dec.  Dig.  1 191.*] 

2.  EianENT  Domaiw  (f  196*)— PaocBiDiNas 
TO  Take  Phopebtt— SurnoiKNOT  of  Evi- 
dence. 

In  a  proceeding  to  condemn  property  for  a 
railroad  depot,  evidence  held  anffieient  to  show  a 
necessity  for  taking  the  land. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  if  529-534;  Dec.  Dig.  fi  196.*] 

8.  BviDBNCB  (I  820*)— Opiwion  Etidewc^- 

SUBJEOTS  07  EXFEBT  TESTIMONY. 

In  a  proceeding  to  condemn  land  for  a 
railroBd  depot,  experts  were  properly  permitted 
to  testify  as  to  the  amount  of  land  required 
for  depot  purposes;  this  being  largely  a  matter 
of  technical  Imowledge  and  .  skill. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  2329;  Dec.  Dig.  |  520.*] 

4,  Emisbst  Domain  (I  68*)— NECEssrrr  of 

TAKINO— AHOTTNT  of  XaND  Ite()UIBKD. 
In  the  determination  of  the  size  and  loca- 
tion of  lots  for  depots,  considerable  discretion 
must  be  accorded  to  railroad  corporations  serv- 
ing a  public  purpose,  subject  to  the  qualification 
that  their  action  mnst  not  be  captions  or  arbi> 
trary  nor  nndnly  Invade  the  private  right  of 
property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ||  147-160;  Dec.  Dig.  {  S8.*] 
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5.  ElUINXm  DoiCAIlf  0  190*)-^BOGBUaK6S 

TO  TAKE  PioPXBTT— Goiromoirs  Pheced- 

ENT. 

A  railroad  corporation  coald  condemn  land 
in  a  city  for  a  depot,  though  it  bad  not  acnoiied 
a  frauchise  over  the  streets  of  sncb  city  for  its 
proposed  railroad. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  8  461;  Dec  Dig.  |  169.*] 

6.  Trial  (8  46*)— Offeb  of  Fboof^Beutaii> 

or— SlUIUB  MAlTEBa. 

In  a  proceeding  to  condonn  land  for  a 
railroad  depot,  evidence  as  to  the  size  and  char- 
acter of  the  depots  of  other  railroad  companies 
was  properly  excluded,  where  defendants  made 
no  effort  or  promise  to  show  that  the  arcnin- 
stances  and  conditions  were  similar,  though  tbt 
evidence  was  objected  to  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cat 
Dig.  H  115-117;  Dec.  Dig.  {  46.*] 

7.  Evidence  (|  858^  —  Docuxintast  Evi- 
dence—Mafb. 

In  a  proceeding  to  condemn  land  in  a 
for  a  railroad  depot,  the  general  size  aad  tocs- 
tioai  of  the  principal  streets  of  the  city,  if  ma- 
terial, could  not  Be  proved  hy  the  introdacdun 
of  a  map  which  the  city  engineer  testified  that 
he  did  not  make,  but  knew  to  be  inaccurate, 

[Eid.  Note.-~For  other  cases,  see  Evidence, 
Cent  Dig.  »  1S00-1C08;  Dec  Dig.  8  358.*] 

8.  Tbial  (8  91*)— Heceptiok  of  Evidescb- 
MonoNS  TO  Stbikk—Nbcessitt  of  Objeo- 
xiona. 

A  motion  to  strike  oat  the  answer  of  • 
witness  was  improperly  granted  where  no  ohje> 
tion  had  been  made  to  the  question. 

[Ed.  Note,— For  other  cases,  see  TriaL  Gnk 
Dig:  81  242-^244.  252;  Dec.  Dig.  8  91.*] 

9.  EiaNEUT  DoHAXiT  j(|  262*)— Appeal— Hau- 
U8S  Ebbob— Stvikino  Out  Testihont. 

In  a  proceeding  to  condemn  land,  the  strik- 
ing out  of  a  witness'  testimony  relative  to  tbe 
condition  of  a  building  on  the  land  was  not 
prejudicial,  where  the  witness  thereafter  made 
sobstantiaiiy  the  same  statement,  especially 
where  his  testimony  did  not  relate  to  the  time 
of  the  issuance  of  the  summons,  and  therefore 
could  have  been  of  little  if  any  value. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  81  681-^;  Dec  Dig.  §  262.*] 

10.  Eminent  Domain  (8  202*)— Pbockedikos 
TO  Assess  Dahaqbs  —  Statdtobt  Fbovi- 

SIONS. 

Under  Code  Civ.  Proc  8  1248,  subd.  1,  pW- 
vidin^  that  the  court,  jury,  or  referee  must  as- 
certain and  assess  the  value  of  property  sought 
to  be  condemned  and  all  improvements  tberem 
and  of  each  and  every  separate  estate  or  iatet- 
est,  and  if  it  consists  oi  different  parcels  the 
value  of  each  parcel  and  each  estate  or  interest 
separately,  evidence  as  to  the  value  of  improve- 
ments separate  from  the  realty  was  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Bminant  Do- 
main. Cent  Dig.  8  541 ;  DecDig.  8  202.*] 

11.  Biamirr  Dohaih  (8  195*)— Bvidbitob  Ad- 

HXSSIBLB  TJRDEB  PljADINGS. 

Where,  in  a  proceeding  to  condemn  land, 
defendants  alleged  that  the  market  value  of  the 
land,  t(«ether  with  the  improvements,  was  a 
specified  sum,  and,  though  invilwd  by  plaindS 
to  state  separately  the  value  of  the  land  and  of 
the  improvementa  defendants  declined  to  do  so, 
they  could  not  uitroduce  evidence  as  to  the 
separate  value  of  the  improrementst  as  tiidr 
evidence  must  correspond  with  the  lamie  tender 
ed  by  them. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  8  524 ;  Dec  Dig.  8  196.*] 


•For  other  cases  see  same  topic  and  section  NUliBBfi  la  Dsc  Dig.  ft  Am.  Dig.  Key-Ne.  Sarlos  *  Bsp'r  IndasM 
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12.  BTiDsnci  (I  474»)— OPIWIOW  JBVIOTHCr- 
QUAUFICATIONS  OF  WITNESS— KffOWLBD OB 

or  SuBJECT-MArrsB. 

In  a  proceeding  to  condemn  land,  a  wltaew 
engaged  In  business  tn  the  same  dty  for  about 
60  years  and  hmiltar  with  the  valnes  of  prop- 
erty in  the  Tidnitr  of  the  lot  In  controversy  was 
properly  pennitted  Co  testify  as  to  its  mariket 
value,  though  he  had  not  inspected  the  interior 
of  the  bailding  on  the  lot  liefore  testifying,  es- 
pecially where  he  testified  that  he  assnmed  that 
the  biUlding  was  in  good  condition  and  it  was 
apparent  that  an  examination  of  the  interior 
would  not  have  affected  his  opinion  as  to  the 
maiket  value. 

TEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fiS  2186-2219 ;  Dec.  Dig.  «  474.*] 

13.  Triai.  (S  349*)— Special  Intekbogatobiss 

— DlSCBETION  or  COUBT. 

Under  Code  Civ.  Proe.  i  625,  as  amended 
by  St.  190e,  p.  193,  providing  that  in  cases  oth- 
er than  actions  for  the  recovery  of  money  or 
■pecific  real  property  the  court  may  direct  the 
jary  to  find  a  special  verdict  apon  all  or  any 
of  the  issues  and  may  instnict  them,  if  they 
render  a  goiaral  verdict,  te  find  upon  particular 
qaestions  of  fact  to  be  stated  in  writing  and  di- 
rect a  written  finding  thereon,  the  submission  oi 
■pedal  issues  is  within  the  discretion  of  the  court. 

[Ed.  Mote.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  823-827:  Dec  Dig.  f  S49.*] 

14.  TkiAi.  (f  S50*)»Sfecial  Intebbooatobibs 

— QUBSTZONB  TO  BE  SUBHITTBD. 

The  trial  court  properly  refused  to  snlmiit 
special  questions  which  were  not  within  the  is- 
■Qes,  hiTOlred  questions  of  law,  or  were  covered 
by  the  qneations  submitted. 

[Ed.  Noter-Ibr  other  cues,  see  Trial.  Out 
Dig.  H  828-838;  Dm:  Dig.  |  8Ba*] 

15.  EmroHT  Dohatr  jtt  188*)— FBoouDnraa 
To  Take  Pbopbbty— DiTEBianiNO  Right  to 

Take. 

In  a  proceeding  to  condemn  land  (or  a 
railroad  depot,  where  it  was  alleged  that  the 
land  was  necessary  for  plaintifTs  purposes  and 
it  was  a  fair  inference  from  the  testimony  that 
the  lot  to  question  was  situated  in  a  prosperous 
and  growing  city  and  country,  the  court  prop- 
erly charged  the  jury  to  take  into  consideration 
future  demands  that  might  fairly  be  anticipated 
en  account  of  the  future  growth  of  the  nu^ 
rounding  community. 

[Gd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  SS  626,  628,  535-639; 
Dec  Dig.  S  198.*] 

16.  Eini?BWT  DoiCAiN   (I  262*)- Appeal  — 
Habhlxss  Bbbob— InsTBtrcnoNS. 

In  a  proceeding  to  condemn  land  tot  a  rail- 
road  depot,  an  instruction  to  consider  future 
demands  that  might  fairly  be  anticipated  on 
account  of  the  future  growth  of  the  surround- 
lag  community  was  not  prejudicial,  if  erron^ms, 
where  all  the  evidence  uowed  that  the  lot  was 
needed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  681-686 ;  Dec  Dig.  |  262.*] 

17.  BiaNKNT  Domain  ({  262*)  —  Appeal— 
Habblbbs  Ebbob— Inbtbuctionb. 

In  a  proceeding  to  condemn  land  for  a  rall- 
fosd  depot,  an  instruction  cautioning  the  juir 
not  to  oase  their  verdict  upon  what  plaintiff 
could  afford  to  pay,  though  probably  unnecessary, 
could  not  possibly  have  damaged  defendants. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
ttsin,  Gent.  Dig.  19  681-686;  Dec.  Dig.  {  262.*] 

18.  TbIAL  (f  260*)— iNHTBUOnOWB  GOVKBED  BT 

Those  Qiten. 
Instructions  which,  ao  far  as  they  were 
Mrect  and  appUcable  to  Um  facts,  were  suffi- 


ciently covered  by  the  diaige  gives,  were  prop- 
erly refused. 

[Ed.  Note.— 5or  other  cases,  see  Trial,  Cent 
Dig.  H  6S1-659;  Dee.  Dig.  |  260.*] 

lA.  AXTBAI.  AITD  SUOB  (|  762*>-^BX8BIITA- 

non  or  Mattebs  roB  Review. 

A  point  made  for  the  first  time  in  appel- 
lants*  closing  brief  might  properly  be  diare- 
garded. 

[Ed.  Not*;— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8097;  Dec  Dig.  |  762.*] 

20.  EiansNT  Domain  ({  198*)- Vebdiot— Nb- 
cesbitt  or  Taking  ros  Puboc  Use. 

Where,  in  a  proceeding  to  condemn  land 
for  a  railroad  depot,  the  jury  answered  in  the 
affirmative  questions  as  to  whatlier  the  taking  of 
the  property  was  necessary  to  the  use  of  plain- 
tiff for  a  permanent  depot  building  and  whether 
it  was  plaintiff's  purpose  and  intention  to  build, 
construct  Bnd  maintain  the  rallioad  described 
in  Its  comi>laint,  there  was  a  nffident  finding 
that  the  property  was  necessary  for  a  public 
use  as  distinguished  from  plaintiff's  use. 

[Ed.  Nots.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  »  626.  526.  628.  636-639; 
Dec.  Dig.  I  193.*] 

Appeal  from  Superior  Court,  Xolo  Gonuty ; 
N.  A.  Hawltins,  Judge. 

Action  by  the  Vallejo  St  Northern  Railroad 
Company  against  the  Home  Savings  Bank, 
and  others.  From  a  final  Judgment  of  cm>- 
dpmnalion.  fleftmdanlii  appeaL  Afflnned. 

(SiaB.  W.  IbomaB,  Ghas.  W.  niomaa,  Jr., 
axiA  Ororer  0.  Jallui,  all  of  Woodland,  and 
Bmest  Weyand,  of  Golusa,  fbr  appellanta 
T.  T.  C  Hreaory,  of  Ban  Frandaeo,  Elmer  W. 
Armfldd.  of  Woodland,  and  a  J.  GoodeU.  of 
San  FrandacQ,  for  reQ>ondettt 

BUBmrrr,  S.  The  action  was  to  con- 
Aenm  a  certain  parcel  of  land  In  the  dty  of 
Woodland  fbr  the  constmctlon  of  a  general 
fr^ht  and  passenger  depot  The  owner 
was  awarded  the  sum  at  HfiOO  fbr  the  prop- 
erty by  the  JuiT  trying  fh»  action.  Ttila 
amonnt,  Including  costs,  was  paid  into  oonrt 
by  plalntlfl^  and  final  judgment  of  condemna- 
tion was  duly  rendered  and  entered. 

[1]  The  complaint  -was  attacked  by  a  gen- 
eral and  special  demurrer,  and  many  reasons 
are  assigned  why  the  demnrrer  should  have 
been  sustained.  It  Is  stated  that  the  map 
accompanying  the  complaint  shows  that  the 
railroad  oompany  ahready  owned  two  large 
tracts  adjacent  to  the  tract  soi^t  to  be 
condrained,  and  titiere  Is  no  allegation  that 
these  were  inanffldeat  or  inadequate  for  the 
purpose  of  a  freight  and  passei^r  depot, 
there  is  no  allegation  that  the  road  was  in 
operation,  or  why  this  parcel  is  necessary, 
or  that  any  necessity  exists  for  any  depot  at 
the  place,  or  that  the  plaintiff  has  a  fran- 
chise to  pass  over  the  streets  of  Woodland, 
and  the  complaint  is  silent  as  to  the  consid- 
eration of  location  In  a  manner  so  as  to  pro- 
dnce  "the  least  private  Injury."  To  these 
spedflcations  an  answer  ts  foond  In  Sialto 
Irrigating  District  Brandon,  108  Gal.  884, 
37  Pac.  484,  Central  Pacific  By.  Co.  t.  Feld- 
man,  1B2  Gal.  80B,  92  Pac.  840,  and  Northern 
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li^t,  etc..  Oo.  V.  Stacher,  18  GaL  App.  404, 
100  Pac.  896.  An  examination  of  the  complaint 
here  shows  that  it  meets  the  requirement  of 
section  1244  of  the  Code  of  Civil  Procedate, 
providing  what  the  complaint  In  eminent  do- 
main must  contain,  and  the  pleading  la  as 
complete  as  the  one  approved  in  the  Northern 
Light  Co.  Case,  snpra. 

Sommarizlng  the  complaint,  it  appears  that 
the  plaintiff  is  a  railroad  corporation;  that 
certain  named  parties  are  the  owners  and 
claimants  of  the  property;  that  the  purposes 
for  which  plaintiff  was  incorporated  are  fully 
set  forth;  that  it  is  the  apedfic  purpose  of 
plaintiff  "to  construct  and  build  along  the 
routes  and  between  the  places,  as  hereinafter 
mentioned,  a  graieral  railroad,  having  a 
standard  gauge,  and  single  or  double  or  more 
tracks  and  the  places  from  and  to  which  the 
said  railroad  is  Intended  to  be  run,  and 
all  the  intermediate  branches  of  the  same, 
and  the  estimated  length  of  the  'said  railroad 
and  of  the  said  intermediate  branches  and 
the  location,  general  route  and  termini  of 
aaid  railroad  are  as  follows"  (giving  them  in 
■detail);  that  a  map.  as  required  by  the  stat- 
•ntb,  accompanies  the  complaint;  "that  for  a 
permanent  freight  and  passenger  depot  build- 
ing neces^ry  for  and  In  the  operation  and 
maintenance  of  said  railroad  plaintiff  re- 
quires that  certain  real  property"  (describing 
It);  "that  the  real  property  herein  sought 
to  be  acquired  Includes  the  whole  of  an  en- 
tire parcel  or  tract  of  land;  •  •  •  that 
•aid  real  property  hereinbefore  described  and 
sought  to  be  condemned  ia  required  for  a 
public  use,  to  wit,  to  enable  plaintiff  to  con- 
struct and  maintain  a  railroad  and  to  oper- 
ate the  same  and  the  appendages  thereof  as  a 
common  carrier  of  passengers  and  freight  for 
JUre;  •  •  •  that  said  real  property  here- 
inbefore described  and  songlit  to  be  oondenm- 
«d  will  give  and  fumlBb  the  most  practicable 
location  toT  and  the  same  la  necessary  In  Hie 
(buildlDg,  construction,  maintenance;  and  oper- 
ation of  said  railroad;  that  neiaier  the  whole 
nor  any  part  of  said  property  hereinbefore 
described  and  wngbt  to  be  condemned  has 
heretofore  b^eai  appropriated  to  any  public 
use." 

[1]  Aroellant  omtettds  that  *i3ie  ptoot  fail- 
ed to  show  any  necessity  for  taking  this  land. 
The  most  that  can  be  said  of  the  evidence 
uStereA  by  plaintiff  is  that  it  showed  Qiat 
plaintiff  had  planned  to  build  a  railroad  to 
Woodland." 

Mr.  P.  A.  Havlland,  chief  enxinen  ot  the 
plaintiff,  testified  that  Oie  lot  would  be  used 
"for  the  general  pnipose  of  a  railway  and 
paaaenger  depot  It  will  have  to  be  divided 
Into  several  offices  as  waiting  rooms  for  the 
ladiea,  and  gmitlonen's  waiting  room,  ticket 
offices,  telegraiA  offices,  baggage  rooms,  and 
various  other  o^eea  that  are  necessary  for 
the  transaction  of  the  gmeral  bnainess  in 
relation  to  a  freight  ai^  passenger  depot, 
freight  offices,"  and,  fartbermore,  that  tbn 
lot  sought  to  be  condemned  ia  required  and 


necessary  for  the  operation  of  tdainbUrs  taU- 

road. 

T.  T.  C.  Gregory,  the  president  of  plaintiff 
corporation,  also  testified  that  this  lot  is 
"necessary  for  station  purposes,*'  and  he  as- 
signed various  reasons  fOr  his  opinion,  wblcb 
reasons  seem  to  be  entirely  plausible. 

[31  Appellants  objected  to  the  method  of 
proof,  but  the  determination  of  the  amoont 
of  land  required  for  such  purposes  must  de- 
pend largely  upon  the  opinion  of  experts.  It 
is  difficult  to  understand  how  the  question 
could  be  settled  without  such  assistanca 
The  Jury  must,  of  coarse,  determine  the  is- 
sue; .but  the  aid  of  experts  seems  espedally 
appropriate  as  to  how  much  land  Is  required 
for  depot  purposes  at  the  terminal  point  far 
a  railroad.  This  is  a  matter  largely  of  tech- 
nical knowledge  and  skill,  and  while  the  Jutj 
are  not  bound,  of  course,  by  the  opinion  of 
the  experts,  such  assistance  is  generally  need- 
ed. No  case  has  been  cited  in  whiidi  the 
point  was  made,  but  the  matter  seons  too 
plain  to  require  authority.  Probably  in  neir 
ly  every  condemnation  suit  such  evidence  is 
received  and  usually  without  objection. 

[4]  It  may  be  added  that,  in  the  determina- 
tion of  the  size  and  location  of  lots  for  de- 
pots, conslderaUe  discretion  must  be  accord- 
ed to  railroad  corporations  serving  a  pnbUc 
purpose,  subject  to  the  qualification  that 
their  action  must  not  be  captious  or  arbitraiy 
nor  unduly  invade  the  private  right  of  prop- 
erty. 

[t]  In  answer  to  the  contention  of  appd- 
lants  that  no  proof  was  offered  that  plaintiff 
had  a  franchise  over  the  streets  of  Wood- 
land, it  is  sufficient  to  refer  to  Callfomli 
Southern  R.  R.  v.  Kimball,  61  CaL  00,  and 
Tuolumne  Water  Power  Co.  r.  Frederld;  13 
CaL  App.  4ft8,  110  Paa  134.  In  the  fbmer  It 
is  said :  "Conceding  that  none  of  the  pablic 
streets  of  San  IMego  can  be  used  by  a  rail- 
road company,  unless  the  right  to  use  tho 
same  la  granted  by  the  dty.  tn  the  manner 
prescribed  by  law,  it  does  not  seem  to  » 
to  follow  that  an  acUon  to  ctrndemn  whatever 
right  Che  owners  of  lands  lying  adjacent  to 
said  streets  may  have  therein  cannot  be 
maintained  unto  after  said  dty  has  granted 
a  right  of  way  over  said  streeta.  If.  as  the 
appellants  contoid,  the  streets  cannot  be  naed 
by  the  plaintifl  until  after  it  has  acquired 
the  rli^t  to  use  them  from  the  dty,  as  «dl 
as  from  the  owners  of  adjacent  lands,  we  an 
unable  to  see  why  the  grant  from  the  dtj 
should  be  first  obtatned.** 

We  can  see  no  dlaOnction  In  Uils  re>^ 
between  an  action  to  condemn  a  right  of  way 
and  one  to  acquire  the  fee  for  depot  purpos- 
es. 

II]  It  Is  claimed  tbat  the  ojart  erred  hi 
refusing  to  allow  defendants  to  prove  the  die 
and  character  of  the  buildings  necessary  for 
depot  sites  of  other  railroads.  The  question 
is  presented  by  tbs  niUng  ei  the  coart  sot- 
tainlng  an  objection  to  this  qneatlott:  "Vm 
yoa  state  to  the  jury  what  fbom  measaie- 
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mmto  aMi"— cetondmr  to  the  pawengw  d»- 
pot  of  the  Bootbeni  Fadflc  Compuv  at 
^oodlud,  and  to  anottier  fltmllar  aneittim 
relating  to  0»  Notthem  Blectric  d«pot  at 
El^tU  and  J.  BtraetB,  Bacramenta  31w 
questions  wm  "objected  to  as  incunpetent, 
Immaterial,  inelcrant,  not  responalTe  to  any 
Issaes  In  liw  pAeadinsi,  and  tt  Is  not  shown 
that  tUs  witness  Is  at  aU  an  expert,  not 
shown  that  the  pniposts  of  the  Soathccn  Pa- 
cific depot  at  WooOland  an  tbe.  mm*,  it  is 
not  shown  are  terminally  no  connection 
at  all  bstweea  the  station  house  of  the 
SoQtheni  Pac^  and  the  station  house  of 
this  partlcalar  nad."  It  is  clear  that  ap- 
pellants ilbonld  have  shown  or  offered  to 
show  that  the  drciuratanceB  and  conditions 
sorroondlng  tbsse  two  Inatennes  were  HmUar 
to  thoae  InrolTod  herdit,  and  that  the  said 
areas  wwe  soffldent  for  the  puposes  of  the 
revecttre  compsnSn^  in  order  to  miifee  sncib 
evidenoe  adndsriUe.  If  sndi  coonoetion  had 
been  made  or  pmnlsed*.  it  may  be  that  the 
evidence  dionld  have  beni  admitted  as  a  ba- 
sis for  comparison  In  estimatli«  the  neeesBl- 
tles  of  plalntUE;  trat,  In  view  of  the  fact 
that  plaintUTs  position  was  fnHy  stated  in 
the  objectlim  snd  appeUante  made  no  effiort 
nor  i»omlse  to  s^ply  what  was  essential, 
we  cannot  hold  that  the  mllng  was  erroue- 

OOSL 

[7]  AppeUsnts  oontoid  that  "tiu  eoiut  «ns 
ed  In  retnrinff  to  penntt  dsfandaitts  to  show 
tbe  graeral  else  and  the  locatUm  of  the 
principal  ttrsots  of  Woodland."  Bnt,  con- 
ceding the  materiality  at  soch  testimony.  It 
Is  apparent  that  an^hmts  adopted  the 
wrong  conrse  to  prove  tb»  facts.  Ttiej  at- 
tempted to  diow  them  by  the  introdnctlon  of 
a  certain  map  as  to  which  the  dty  en^Uieer 
of  Woodland  testlfled  as  foUows:  "a  ]>id 
yon  make  that  map?  A.  I  ffid  not  Q.  Have 
yon  ever  checked  that  partlcalar  map  over? 
A.  No,  dr.  Q.  Do  yon  kaiow  whether  it  is 
a  fwrrect  and  accurate  map  or  net?  A.  Xhe 
map  Is  not  dellneatod— doesn't  say  it  is  a 
correct  and  aoeorate  mftp,  I  gness  I  do 
know,  it  Is  not  Q.  It  Is  not  accurate?  A. 
No,  sir.  Mr.  lAomas.  The  map  shows  Main 
and  Second  streets?  A.  Tes,  sir.  lir.  Greg- 
ory. Did  yon  ever  check  it  over  for  the 
pnrposs  of  determining  Its  aecoracy  at  the 
eonw  of  Second  and  Main  streets?  A.  I 
did  not" 

Of  conrse,  the  matters  attempted  to  be 
shown  by  the  map  could  have  been  tastifled 
to  by  any  witness  fkmiUar  with  the  of 
Woodland ;  but  it  seems  that  no  such  avail- 
able and  admlsdble  evldraoe  was  offered. 
Besides,  we  cannot  soy  that  the  &cts  sought 
to  be  elldted  would  have  thrown  any  U^t 
upon  the  Issues  before  tbe  jury. 

[I,  I]  One  Benjamin  KeOhn  testlfled  ttnt  be 
wu  a  carpenter  and  contractor  and  had  lived 
In  Woodland  fOr  nearly  21  years,  and,  after 
stating  that  be  had  made  an  esandnation  of 
the  building  on  the  property  in  controversy, 
be  was  asked:  *'^1  you  state  to  the  Jury 
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what  yon  foon^  give  a  deocE^itlim  of  tiiat 
property?"  Aftw  some  colloqoy  between 
ooonsel,  and  after  oertain  preHmlnaiy  qnes- 
tlons  to  the  wltnees  as  to  flie  time  ^ihea.  he 
mads  the  f»^ini^ti«n,  ^  answraed,  "I  tound 
the  boUdittg  mcasored  acocurdlng  to  the  meas- 
nrementa  about  18  by  78  fsstp  Inside  the 
waUs;  and  the  walls  seemed  to  be  in  good 
«>iwMfiH«if,  mora  so  ooniparatlvdy  than  the 
other  waUs  adlnliilng  "  A  motltm  was  made 
by  respeadwit  to  strike  ont  tbe  answw,  and 
It  was  grantsd.  This  was  erroneous,  dnce 
no  objection  had  bean  made  to  tbe  anesUon ; 
bnt  the  answer  oo«dd  have  been  of  little  If 
any  vahie,  as  It  did  not  rslate  to  the  time 
of  taieisBoanee  of  the  samsBone.  Besides,  the 
mUng  could  have  d^me  no  bum,  as  the  wit- 
ness, thcreaftar,  made  snbstantlaUy  the  same 
statement  as  to  tbe  ormditlon  of  the  bnUdiac. 

[tl,  11]  AppeDaida  sen^t  by  the  same  wu> 
neaa  to  Aow  the  maAet  value  of  the  im- 
proTSiaenIa  aa  separate  from  the  xealty;  bdt 
the  eoort  htfd  "that  tite  teaUmoaiy  must  go 
to  ttie  maAnt  value  ttt-the  property  as  a 
wholSkV  Oomrtalnt  is  made  of  this  mUng, 
but  it.  was  strictly  in  aocoidance  with  the 
coarse  prescribed  by  the  Oode  of  Glvll  Fra- 
cednr^  i  iM^  snbd.  1*  as  follows:  "The 
eoort  Jury  or  refuse  •  •  •  most  aaoer^ 
tsln  and  assess:  W  ^Ehe  value  of  the  v^top- 
BEty  sought  to  be  condmanad,  and  all  im- 
provMuoits  thsreon  pertaining  to  the  realty, 
and  of  eaa  and  eray  siparate  estate  or  in- 
tsteat  therelB;  If  it  coasMs  of  dUeerent  par- 
oelBt  tbe  veins  of  saA  parcel  and  each  es- 
tate or  Intarast  thevcOn  shall  bs  separately 
sssesssd."  It  thns  azpressly  ivpears  that 
separate  aassssmuts  are  to  be  made  when 
there  are  dUEewit  parcela  of  land,  and,  un- 
der the  famtUar  rule  of  construction,  the  . 
jnoosnt  esse  Is  eiidnded  Iv  Imidloatkm. 

Agala,  in  the  anWer  of  the  dsfendants, 
It  was  aOeged  *itaat  the  actoal  wmarket  v^- 
oe  of  said  land,  together  wltti  the  improve- 
msirtB  thereon,  was  on  the  aet3i  day  ihC  De- 
esmber,  liUO;  Oe  onm  of  97,000."  and  sAen 
invited  tay  [daintifl  to  state  separatdy  the 
value  of  the  land  and  of  tbe  ImprovementB 
thisy  dedined  to  do  so.  Having  tiiua  refused 
to  make  separate  issues,  they  could  not  of 
ooDvoeb  demand  that  ttie  evMeaee  be  ad- 
dressed to  separate  valuations,  bnt  were  re- 
quired to  have  It  correspond  with  the  Issue 
tuidered  by  the  answer. 

[It]  a  W.  Bush,  a  witness  far  plaintiff, 
tsstlfled  that  he  hsd  resided  hi  Woodland 
since  1809  and  was  preeldent  of  the  Ittbk  of 
Tolo  and  had  been  engaged  In  the  banking 
buslneas  alti^eUmr-  for  about  00  years,  and 
that  he  was  familiar  with  the  values  of  prop- 
erty In  the  vldnlty  ^  the  lot  in  controversy. 
He  estimated  the  martcet  value  of  the  Kraft 
properly  to  be  $4,000,  oa  December  ^  1910. 
The  objection  made  to  his  testimony  was  that 
he  showed  himself  unfamiliar  wiOi  the  In- 
terior ot  the  bnlldlng;  the  witness  admit- 
ting, "I  (oly  know  of  Its  exterior  appear* 
ance."  It  would  have  been  more  satisfactm^ 
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If  the  witness  had  Inspected  the  Interior  be- 
fore testifying,  as  the  character  and  condition 
of  the  improTements  are  manifestly  impor- 
tant elements  In  the  determination  of  the 
ralne  of  the  property.  However,  the  witness 
stated  that  he  assnmed  the  bnildtng  was  "In 
good  condition,"  and  It  Is  qnlte  apparent  that 
an  examination  of  the  interior  would  not 
have  affected  his  opinion  as  to  the  market 
value.  It  may  be  added  that  he  was  undoubt- 
edly .qualified  as  an  expert  on  Uie  qnestlon  of 
value 

Appellants  are  mistaken  in  their  assump- 
tion that  the  same  declared  Infirmity  appears 
in  the  testimony  of  U  D.  Stephens,  and 
there  can  be  no  donbt  of  Ub  oompetency  as 
a  witness. 

[13, 14]  The  refusal  of  the  court  to  submit 
to  the  Jury  certain  special  issues  proposed  by 
de^endante  is  characterized  as  a  violation  of 
the  duty  enjoined  by  section  625  of  the  Code 
of  Civil  Procedure.  But  that  section,  as 
amended  In  1909  (Stats,  of  1909,  p.  193), 
changed  the  rule  so  as  to  clothe  the  court 
with  discretion  in  the  premises,  and  it  can- 
not be  said  that  the  discretion  was  abused. 
Besides,  some  of  the  questions  were  not  witb- 
in  the  issues,  some  Involved  a  question  of 
law,  and  the  others  were  covered  by  the 
questions  which  were  submitted. 

We  find  no  prejudicial  error  In  the  matter 
of  instructions. 

[1 6, 1 1I  Instruction  No.  8  authorised  the  Ju- 
ry to  take  Into  consideration  future  demands 
"that  may  folrly  be  anticipated  on  account  of 
the  future  growth  of  the  sorroaiiding  commu- 
nity" and  is  within  the  mle  as  laid  down  in 
Spring  Valley  W.  W.  v.  Drtnkhouse.  82  Cal. 
5S2,  28  Pac.  681.  The  allegation  that  the 
tot  is  necessary  for  the  purposes  of  plalntUT 
Is  sufllclent  to  JusUl^  such  coasideratioii, 
and,  while  no  specific  question  was  directed 
to  any  witness  as  to  the  future  development 
of  the  community,  it  Is  a  fair  inference  from 
the  testimony  that  the  lot  in  question  Is  sit- 
uated in  a  prosperous  and  growing  city  and 
country.  Besides,  the  evidence  all  shows 
that  the  lot  Is  needed  as  set  forth  In  the 
complaint  Hence,  in  any  evwt,  the  Instmc- 
Uon  could  not  have  been  prejudicial. 

[17]  Instnictlon  No.  11  does  not  aeaome 
that  "some  witness  testified  that  the  plain- 
tiff could  afford  to  pay  a  b^^r  price  for 
the  property  than  It  was  really  worth."  It 
was  probably  unnecessary  to  caution  the  Ju- 
ry t^ut  an  opinion  as  to  the  value  could  not 
be  based  upon  what  the  plaintiff  could  af- 
ford to  pay  for  the  property,  but  the  horta- 
tory aagg&sOxiB  could  not  possibly  have  dam- 
aged defendants — assuming  that  the  Jurors 
were  twuest  and  Intelligent  men.  It  may  be 
added  that  the  instructions  as  to  the  meas- 
ure of  compensation  were  foil  and  accurate. 

[1 1]  We  derau  U  unnecessary  to  notice  spe- 
dfloally  the  instructions  propofled  by  defend- 
ants and  which  were  rtfuaed  by  the  court 
We  think  as  far  as  they  embraced  a  correct 


principle  of  law  and  were  appUcable  to  the 
facts  they  were  sufficiently  covered  hy  tbe 
chaige  which  was  given. 

[11,21]  The  only  other  point  worthy  of 
notice  is  made  for  the  first  time  tn  the  dos- 
ing brief  of  appellants,  and  it  could  thertf  ore 
be  properly  disregarded.  However,  we  bave 
given  It  attention.  Tbe  contaition  is  that  "it 
Is  essentially  necessary  that  tbe  Jury  shoald 
find  that  the  taking  is  necessary  for  a  pnb- 
11c  use"  while  '*the  verdict  as  it  stands  is 
necessary  for  the  nse  of  the  ^alntlff." 

Quotation  Is  made  from  the  opinion  of 
Judge  Gooley,  tn  BCan^leld,.  etc.,  R.  Co.,  v. 
Clark,  23  Mich.  619,  wher^  It  is  said:  "We 
think  also  that  the  verdict  of  the  Jury  Is  de- 
fective in  that  it  does  not  find  the  necessity 
for  the  taking  of  this  property  for  tbe  ptritUc 
use.  What  they  say  Is  tliat  *lt  is  necessary 
that  said  real  estate  and  propnty  should  be 
taken  for  the  purpose  of  said  company.' 
This  is  not  tbe  finding  required  by  the  Coit- 
stltutton,  either  In  form  or  substsnce." 

The  case  here,  however,  Is  qidto  dUferoiL 
There  were  two  questions  presented  to  tbe 
Jury  besides  the  one  as  to  Uie  value  of  ftm 
property.  These  questions  and  the  answoi 
returned  are  as  follows:  "Question  1.  Is  the 
taking  of  the  pn^erty  described  in  the  com- 
plaint and  sought  to  be  oondenuied  necessary 
to  tbe  use  of  plaintiff  for  a  permanent  freight 
and  passenger  depot  buUdlivt  Answw:  Yes. 
Question  2.  Is  it  the  purpose  and  intention  of 
plaintiff  to  build,  construct  and  maintain 
the  railroad  desetlbed  In  plaintiffs  com- 
plaint?  Answo':  Tes." 

The  Inference  necessarily  follows  that  the 
land  is  necessary  for  a  public  use,  sinoe  the 
use  "toT  a  permanent  freight  and  passrager 
depot  building"  in  oonneetlon  with  the  <we^ 
atton  and  maintenance  of  "the  railroad  de- 
scribed in  idalnttff's  complaints*  is  fixed  by 
the  statute  as  a  "pubUc  nse."  In  tbe  Michi- 
gan case,  supra,  no  purpose  whatev^  was 
spedfled,  while  hm  Uie  purpose  deslgaated 
Is  necessarily  a  p^llo  pttrpose  for  which  tbe 
right  of  eminent  domain  can  be  legally  ex- 
wdsed. 

We  thiidc  no  Bufltelent  reasoo  has  been 
su^sted  for  a  reversal,  and  the  judgmeot 
is  thereftne  afflrmed. 

We  concur:  OHIPMAN,  P.  J.;  HABT,  J- 


BLDBIDOB  V.  MOWRT  et  aL    (OIt.  1810.) 

(Difltrlct  Court  of  Appeal,  Rrst  District,  Cal- 
ifornia.   Blaich  IS.  1014.  Rehearing 
Denied  May  16^  1814^ 

1.  PstNCiPAi,  AMD  AoErrr  (I  l^*)—A<mov 

BT  UnDIBCKOSED  PbIHCEPAI^ 

An  undisdosed  principal  may  soe  on  a 
contract  entered  into  oy  an  agent  for  hli  bene- 
fit. 

[Ed.  Note.— SVv  other  cases,  see  Prindjttl 
and  Agent  Cant  Dig.  H  BOZ-tSia't  Da&  Di» 
I  14S.*] 
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2.  PRiiraiPAi.  AMD  Affsnr  (|  MO*V-Aosiohs 

BY    UHOIBCUaiD  PBIMOVAX*— BnOXNOB— 

In  an  action  hy  a  firm  of  attonkeys  for  fees 
for  legal  serrlcea  i>erformed  under  a  contract  en- 
tered into  between  defendants  and  a  corporation, 
eridence  hel4  to  show  tbat  tlie  attomefB  were 
the  undisclosed  principals  of  the  corporation. 

LEd.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Di^.  H  718-720;  Dec  Dig.  f 
190.*] 

3.  CONTKACTB  (♦  88*)— OOMBlBUOnOH— WMT- 
TEH  COHTBAOT— PRESUMPTIOHS. 

Where  a  printed  contract,  engaging  plain- 
tifTn  aasignors  to  establish  defendant's  title  to 
real  proper)?,  contained  a  memorandum  l>eIow 
defendant's  rignature,  reciting  that  the  fee 
fixed  Bhonld  not  apply  in  case  of  contest,  de- 
fendant is  bound  by  that  stipnlation,  it  not  be- 
ing shown  that  the  contract  was  signed  as  the 
result  of  fraud  or  mistake,  for  a  party  is  pre- 
sumed to  be  familiar  with  all  the  terms  of  a 
written  contract,  and  it  is  Immaterial  where 
hia  signature  appears,  except  where,  by  statnCe, 
the  contract  must  be  subscribed. 

[Bd.  Note.~For  other  cases,  see  Contracts, 
Cent.  Dig.  il  m-18B;  Dee.  IM*.  |  35.*] 

4.  Attobnst  and  GLiEifT  ({  144*)  —  Con- 
tracts <H  154*)— CONSTBTTCnoN. 

The  courts,  in  construing  written  a«ree- 
mcaits,  follow,  if  possible,  tbat  construction 
which  tends  to  prevent  injustice,  and  hence  will 
be  reluctant  to  construe  a  contract  for  legal 
sen'ices  as  limiting  the  fee  to  an  amount  con- 
siderably less  than  the  necessary  expenditures 
made  by  the  attorney. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent  Difc  U  832.  333:  Dec.  Dig.  f 
144;*  Coottaets,  (Jent.  Dig.  |  785;  I>ec.  Dig.  i 
154.*] 

5.  PUEAOINQ    (I    286*)  — AUKlCiniBBTS  — Al.- 
LOWARC*. 

In  an  action  for  Itad  serrlces  rendered  hy 
plaintiffs  asdgnors,  where  the  original  com- 
plaint declared  on  an  account  stated,  the  grant- 
ing of  leave  to  file  an  amendment  declaring  up- 
on the  contract  itself  was  not  an  abuse  oz  di»- 
twetion,  the  facts  alleged  being  the  same  in  botii 
cases,  and  the  causes  of  acnon  arising  out  of 
the  same  transaction. 

[Sd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  n  601,  605;  Dec  Dig.  |  236.*] 

6.  Appeai.  ahd  Ebbob  (I  195*)— Oaraoxzom 

— TlUB  VOB  UaKINQ. 

Objections  to  the  allowance  of  an  amend- 
ment cannot,  on  the  first  Unw,  be  raised  <m  ai>- 
p«al. 

[Gd.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {  1140;  Dec  Dig.  i  195.*] 

7.  PlUDXNO    (S  246*)  —  Akkkduehx  —  Mbw 
Cavbb  ov  Action. 

Where  plaintiff,  to  whom  a  claim  (or  le- 
gal services  was  anigned,  first  sued  on  an  ae- 
coant  stated,  and  thereafter  amended  his  com- 
plaint and  declared  on  the  contract  itself,  the 
first  assignment  of  the  chose  in  action  was 
sufficient,  and  a  second,  made  Just  before  the 
amendment;  was  unnecessary,  and  conld  not  de- 
feat plalntifFs  right  to  amend  on  the  theory 
that  it  introduced  a  new  cause  of  action. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  686.  687.  688-706,  708)^,  tm; 
Dec  Dig.  8  248.*]  «  , 

Appeal  from  Siverlor  Court,  City  and 
Connty  of  San  Francisco;  George  A.  Sturt- 
evant.  Judge. 

Action  by  C.  F.  EUdrldge  against  Enuna  M. 
Mowry  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Beversed. 
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Bilttaln  A  KvU,  ot  Bu  Fmndseo,  for  8^  . 
peUant    Roger  Johnson  and  B.  H.  Gross, 
both  of  San  FeuigIboo  (Atthor  H.  foandt,  ot 
San  FnUKtaOh  of  counsel),  for  ravondeata. 

KBKaraAN.  J.  This  Is  an  appul  1^ 
plaintiff  f^om  a  Judgmeoit  xendwed  In  IsTtHr 
of  the  defendants.  The  ease  grows  out  of 
the  destruction  of  the  pobUc  rscords  by  the 
San  Fmndseo  fire  o£  April,  1IW6.  Upon  the 
adoption  by  the  Legislature  ot  the  act  ot 
Jnne  16,  1906,  entitled  "An  act  to  provide  for 
the  estaUldunent  and  quieting  ot  title  to  real 
property  In  cue  ot  the  loss  or  destruction  of 
public' noorda"  (Stats.  1906  [Bx.  SessJ  pl  76), 
commonly  referred  to  as  the  BieBinerney  Act, 
Tobin  ft  Tobln,  a  comartnodilp  of  attorneys 
at  law,  took  steps  for  the  handling  of  suits 
brought  under  said  act  Among  their  clients 
was  the  Hlbemla  Savings  lb  Loan  Society, 
many  itf  whose  aqpoiltm  Intmsted  to  ToUn 
&  ToUn  the  woife  ot  establishing  the  record 
tttte  to  their  real  property.  For  oonTenienoe 
in  the  transactltm  of  its  badness  ToUn  ft 
Tobln  maintained  their  t^Bces  In  the  Hibemla 
Savings  ft  Loan  Society  building,  and  cre- 
ated a  departmoit  ther^  epedally  deToted 
to  the  title  restoratton  teandi  at  th^  prao- 
tlce.  Ibey  formed  a  corporation  under  the 
name  of  the  Hlbemia  Title  Restoration  Com- 
pany. This  eooqiany'a  namsb  or  the  I»fHn^ 
uent  wOTds  thereof,  were  placed  on  the  door 
of  one  of  tlw  offices  oocnpied  by  Ttridn  ft 
XoUn ;  Its  entire  capital  stodk  was  issued  to 
and  was  owned  1^  members  ot  the  Tobln 
family  and  two  enQdoyte  of  the  copartner- 
shlp.  The  corporatlim,  after  its  organ taation, 
so  far  as  Is  disposed  the  record,  never 
pttfotmed  any  corporate  act  It  conducted 
no  bnrineas  other  than  to  receive  applications 
to  restore  record  title  to  real  pnwerty,  made 
no  expendUnrea,  and  never  brought  or  tend- 
ed a  suit  In  short.  Us  sole  purpose  seons 
to  have  teen  one  ol  conventenoe  to  the  copart- 
nership. £mma  U.  Mowry  and  George  B. 
Mowiy.  her  husband,  defendants  and  re- 
spondents herein,  were  borrowers  from  the 
Hibemla  Savings  ft  Loan  Society,  the  loan 
being  secured  by  mortgage  on  property  be- 
longing to  Emma  M.  Mowry,  valued  at  about 
Vi4,000,  and  situated  at  Grove  and  Buchanan 
streets  In  the  and  county  of  San  Francis- 
co. In  April,  1907,  George  B.  Mowry  called 
at  the  offices  of  Tobin  ft  Tobln,  in  the  room 
where  the  work  of  preparing  the  papers  in 
suits  to  restore  title  to  real  property  was  be- 
ing carried  on,  and  there  signed  a  contract 
with  the  Hlbernia  Title  BestoraUon  Company 
to  have  the  title  to  the  property  mentioned 
restored.  Thereupon  Tobln  ft  Tobin  prepar- 
ed the  necessary  papers,  and  Instituted  the 
necessary  action  in  the  name  of  Ella  M. 
Mowry.  An  answer  to  this  action  was  filed 
by  the  trustee  in  bankruptcy  of  one  Charles 
Alpers,  who  claimed  ownerslilp  of  the  prop- 
erty. The  case  was  tried  before  a  Jury,  and 
after  a  vigorous  contest  of  some  three  weeka' 
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duration,  a  Terdlct  was  rendered  tn  faror  of 
the  plaintiff  therein.  At  the  concloslon  of 
the  case  Tobln  &  Tobln  rendered  a  bill  to 
Mowry  and  his  wife  for  the  costs  they  had 
expended  during  the  trial  and  in  connection 
with  the  action,  amonntlng  to  the  snm  of 
$594.61,  and  also  made  a  charge  of  $1,000  for 
their  serrlces  in  maintaining  the  actUin.  As 
against  this  amount  credit  was  given  for 
the  sum  of  $76  already  paid  by  the  defend- 
ants, leaving  a  balance  alleged  to  be  due  of 
the  Bom  of  $1,519.61.  The  defendants  refused 
to  pay  this  amount  for  the  reasons  herein- 
after stated,  and  the  present  action  was 
brought  for  Its  recovery  by  the  assignee  of 
Tobln  &  Tobin. 

At  the  trial  the  defendants  resisted  the 
action  apon  two  main  grounds:  First,  that 
the  contract  sued  upon  was  not  entered  Into 
by  them  with  Tobin  &  Tobin.  to  whom  they 
denied  any  Indebtedness,  but  with  the  Hl- 
bernia  Title  Restoration  Company ;  and.  sec- 
ond, that  such  contract  limited  their  liability 
to  the  sum  of  $75. 

To  meet  the  first  proposition,  appellant 
takes  the  position  that  the  Hlbemla  Title  Res- 
toration Company  was  a  mere  agency  of  Tob- 
ln &  Tobln,  though  that  agency  was  not  dis- 
closed to  the  defendants,  and  that  the  ao- 
signment  to  plaintiff  by  Tobln  &  Tobin  was 
sufficient  to  support  the  action.  The  defend- 
ants contend  that  no  such  relationship  ex- 
isted between  the  attorneys  and  the  corpora- 
tion, either  in  law  or  in  fact.  If  this  poaltloii 
be  correct,  obviously  no  action  could  be  main- 
tained by  Tobln  &  Tobin's  assignee,  and  the 
Judgment  of  the  lower  court  sfaoald  be  affirm- 
ed. 

[1 , 2]  It  la  conceded  that  in  the  majority 
of  Jurisdictions,  including  Callfonibt,  an  un- 
disclosed principal  may  sue  on  a  contract 
entered  Into  by  an  agent  for  his  ben^t  The 
record  here  does  not  disclose  any  express 
contract  of  employment  or  agency;  and,  tf 
the  latter  relation  existed  between  the  cor- 
poration and  Tobln  &  Tobln,  it  must  be  in- 
ferred from  the  circDmstances  surrounding 
the  situation  and  transaction.  We  are  satis- 
fled  tliat  a  consid^ation  of  those  dicinn- 
stances  compels  the  conclusion  that  such 
relationship  did  In  fact  exist  The  uncontra- 
dicted testimony  shows  that  Tobln  ft  Tobln 
organized  the  corporation  and  owned  prac- 
tically all  of  its  capital  stock;  that  it  con- 
trolled and  dictated  its  management;  that 
the  corporation  had  no  office,  and  no  em- 
ployte;  never  broi^ht  a  suit  in  ito  name; 
tiiat  the  room  on  the  door  of  wbidi  was  the 
corporation's  name,  or  the  prominent  words 
In  that  name^  was  but  one  of  the  offices  of 
ToUn  &  Tobln ;  that  in  fact  tbe'only  appear- 
ance made  by  the  corporation  on  the  scene 
In  any  title  restoration  litigation  was  In  the 
printed  form  of  contract  furnished  by  Tobln 
ft  Tobln  to  applicants  for  title  restoration ; 
In  some  advertising  literature,  and  In  a  re- 
ceipt given  by  an  employ^  of  Tobln  ft  Tobln 
to  George  B.  Mowry  ftir  the  payment  of  $7S 
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hereinbefore  refected  to.  From  these  tacts 
it  seems  to  us  to  conclusively  toUow  tbat 
the  Hibemla  Title  Restoration  Company  was 
a  mere  tool  or  instrumentality  of  Tobln  & 
Tobln,  in  the  conduct  of  a  particular  brancb  of 
Its  business;  that  it  was  In  fact  a  mere 
agency  by  which  tbe  copartnership  solicited 
and  received  applications  from  the  public 
to  restore  record  title  to  real  proper^,  al- 
ttioue^  such  agency  was  not  disclosed  to  per- 
sona dealing  with  the  company.  Precedent 
Is  of  little  value  in  detOTminlng  this  qnestioD 
of  agency,  as  each  case  must  necessarily  de- 
pend upon  Its  own  particular  drcnmstaDces. 
It  Is  difficult,  In  our  opinion,  to  conceive  of 
a  state  of  facta  from  whldi  agency  could  tw 
more  conclusively  inferred. 

[3, 4]  This  brings  us  to  tbe  second  ground 
relied  upon  for  a  reversal  of  the  Judgment. 

The  contract  sued  upon  was  brief  in  its 
terms  end  conditions,  and  It  may  not  be 
amiss  to  incorporate  It  herein.  Omlttiti; 
certain  data  relative  to  the  condition  of  tbe 
title,  it  Is  as  follows: 

"Application  of  Enuna  M.  Howry  (mar- 
ried) San  Francisco,  April  4,  1907.  To  the 
Board  of  Directors  of  the  Hlbernla  Title 
Restoration  Company.  Grcntlemen: — I  hereby 
request  your  company  to  take  all  necessary 
proceedings  to  establish  my  title  to  all  that 
real  property  situate  In  the  city  and  coimtr 
of  San  Francisco  [here  follows  description]. 
In  consideration  of  your  services  relative  to 

above  I  iiiuieby  agree  to  pay  you  $  for 

attorney's  fees  and  all  costs  of  suit  not  to 
exceed  $75,  and  I  hereby  pay  on  acconnt 

$  .   [Signed]   £imma  M.  Mowry,  Owner, 

by  O.  B.  Mowiy.  Address,  620  Ivj  Ave., 
S.  F. 

"Tbe  above  fee  shall  not  apply  In  case  of 
contest  in  the  superior  or  appellate  court" 

Plaintiff  contfflided  at  the  trial  and  here 
maintains  that  the  printed  addendum  appear* 
lug  Just  below  the  signature  of  the  aptdicaot, 
and  providing  that  the  sum  limited  in  tbe 
contract  should  not  apply  In  case  of  con- 
test, constituted  a  part  of  the  agreement 
The  trial  coart  apedflcaUy  found  ttiat  the 
parties  did  not  Intend  or  contemplate  tbat 
it  should,  or  that  it  was  a  limitation  or  i 
condition  on  the  terms  embodied  therein.  It 
the  evidence  is  sufficient  to  sustain  this  find- 
ing of  the  trial  court,  it  is  obvious  that,  Ure- 
Bpective  of  the  question  of  agency,  plaintiff 
is  not  entitled  to  recover  the  amount  he 
claims.  It  Is  well  established,  as  asserted 
by  the  defendante,  that  In  aacertainlng  the 
Intention  of  tbe  parties  with  reference  to 
written  contracts,  courts  are  not  always  con- 
flned  to  the  mere  face  of  the  writing,  bnt 
should  take  Into  consideration  the  situation 
and  relation  of  the  contracting  parties,  and 
the  drcumatances  snrroundlng  the  execottoa 
of  the  instrument.  With  this  object  In  view, 
the  trial  coort  permitted  evidence  to  be  Intro- 
duced as  to  what  occurred  at  the  time  this 
agreement  was  execatsd.  Sndi  testlaKmy  ii 
very  brief,  and  la  as  follows:  O.  B.  tfoinr 

Digitized  by  Google 


CM.) 


BLDRIDGE 


UOWKT 


981 


testtflea  tbat  lM.lLBd  ntikm  t»  his  attorn^, 
Mr.  JohnMOt,  vbo  had  ^iMd  to  psrtonn  On 
MrvicflB  for  fTS;  that  theretfter  he  vecetved 
a  notlflaitlon  from  Qie  Reatoratlon  Company, 
zequesdng  Um  to  call  at  Itfl  office  concnvlng 
tills  rety  matter,  and  that  be  aaw  a  gentla- 
man  to  whom  tw  ttM  what  Mr.  JohiMon'e 
ehargea  would  tie;  that  he  waa  iBfimna  hy 
tUs  gentlanan  that  the  amount  was  the 
tame  as  the  Reato ration  Company  would 
ehazga.  Mowiy  then  stated  that  he  wovld 
eoneoH  tala  wlft^  the  owaer  of  the  property, 
and  give  an  answer  on  the  tol^wlng  day. 
This  be  did,  informing  the  party  with  whom 
he  had  conmlted  <m  the  pwrtona  dKf  that 
the  company  could  go  on  and  perform  the 
serrleea.  He  testtfled  that  he  was  then  aaked 
to  sign  the  contract  heretofore  recited,  which 
he  dad.  Be  tdaims  Hiat  he  read  no  portloB 
of  it,  and  that  his  atteatlfm  was  net  ealled 
to  the  printed  matter  below  Ow  slgnatnri^ 
nor  to  any  terms  of  the  otmtract  providing 
for  a  larger  fee  In  the  erent  of  a  contest  of 
the  suit,  and  that  he  did  not  know  that  there 
wwe  any  other  terms  In  ttie  contract  than 
thoee  wbleh  the  agent  had  stated. 

W.  B.  I^der,  an  employfi  of  Tobln  4  Tobln, 
and  the  person  referred  to  by  Mr.  Mowry  aa 
the  person  with  whom  he  had  conducted  Ms 
negotiations,  trattfled  sobstantlaUy  to  the 
nme  effect. 

The  above  ctmstltates  aU  the  important 
eridttice  aa  to  the  drcnmstanoes  vnder  whlA 
the  contract  was  executed.  It  will  be  ob- 
served that  In  the  conversatlona  had  between 
Ryder  and  Uowry  no  mention  was  made  of 
Uiat  portion  of  the  contract  which  provided 
that  the  stated  fee  should  be  applied  in  case 
of  a  contest.  But  a  party  Is  presumed  to 
have  assented  to  all  the  terms  of  a  written 
contract  when  he  signs  it,  and  the  place  of 
Uie  signature  Is  immaterial  except  In  cases 
where  an  Instrument  is  required  by  law  to 
be  sobecrUied.  In  ttie  absence  of  fraud  the 
poslttve  terms  of  a  oontraot  cannot  be  light* 
ly  set  aside.  No  fraud  was  pleaded,  nor  did 
tile  defendants  pray  for  a  reformation  of  the 
contract  on  the  ground  of  mistake.  No  such 
ismea  are  here  presented.  Clesrly  the  evi- 
dence here  presented  to  avoid  the  terms  at 
the  contract  is  Insuffldent  for  that  purposa 
Irrespective  of  what  we  .hare  said,  the 
soealted  addendnm  appeared  just  below  and 
so  near  to  the  signature  that  it  seons  im- 
probable that  it  could  possibly  escape  the  no> 
tice  of  the  s^ner.  Moreover,  in  omstmlng 
agreements,  courts  follow,  whero  it  is  possi- 
ble, that  construction  whlt^  prevents  a  fail- 
ure of  justice.  The  amount  that  the  deCend* 
ants  seek  to  limit  aivellant  to  In  payment  of 
the  services  of  TotAn  &  Totto  Is  but  a  small 
portion  of  the  actual  outlay  in  costs  akma 
[1,  •]  It  is  farther  claimed  that  the  trial 
court,  abueed  its  discretion  in  permitting 
the  addition  tit  the  second  cause  of  aetkm  In 
the  second  ammided  comidafait;  and  also 
that  the  aerignmeat  open  which  the  second 
cause  of  «etloB  was  based  was  executed  sub- 


eevoent  to  0ie  commeBcemeait  of  the  actloB. 
The  eMglaal  oomplaiat  waa  filed  April  11, 
iBiO,  and  waa  bvooght  on  the  flieory  of  an 
"aeoonat  stated,"  the  eoniaalBt  being  en- 
titled "Cazapbdnt  on  aeooont  stated."  Snb- 
seQuently,  and  after  a  deaunnrer  had  ben 
taterpeeed,  as.  aaneBdmenfc  was  filed:  TUs 
doenment  was  entitled  "AmmdtA  oompbiint 
on  aeeouat  stated,"  and  aet  out  substantially 
the  same  facts  that  bad  beat  induded  in  ttie 
original  complaint  To  this  amended  com- 
plaint an  answtf  was  filed,  and  it  was  upon 
tile  Issues  tendered  by  these  pleadings  ttiat 
the  case  fliat  vrent  to  trial.  Evidence  was 
taken,  and  the  caae  submitted.  Thereafter 
plalatlfl  filed  and  served  a  notice  of  motion 
to  aet  aside  the  order  of  submission  tbat  had 
been  mtered,  and  asked  for  leave  to  file  a 
second  amcmded  complaint.  The  motion  was 
granted,  uid  a  second  am^ded  complaint  fil- 
ed, which  Indnded  a  new  count,  viz.,  the 
cause  of  action  now  relied  upon  by  plaintiff. 
An  answer  was  filed  by  the  defendants,  and 
upon  the  Issues  thus  formed  the  case  was 
ftDally  tried. 

Hie  oriflnal  pleadings  were  inadvertently 
omitted  from  the  transcript,  though  Included 
in  the  Jndgm^  roll,  and  by  stipulation  they 
have  been  eerUfled  to  this  court  by  the  clerk 
of  the  8iu)Nlor  court 

It  Is  claimed  by  defendants  that  ttie  mo- 
tion, asking  permission  to  amend  and  set  up 
the  second  cause  of  action  and  the  second 
amended  complaint  was  made  over  their  ob- 
jection, and  that  the  amendment  should 
never  have  been  permitted  the  court  for 
the  reason  that  it  set  up  an  entirely  new 
and  separate  cause  of  action  from  tbat  al- 
ready pleaded.  The  record  does  not  contain 
anything  Indicating  any  objection  to  the  fil- 
ing of  the  second  amended  complaint,  nor 
any  motion  to  strike  it  out  in  whole  or  in 
part;  nor  is  there  a  bill  tit  exertions  before 
this  court  on  any  ruling  affectliv  the  grant- 
ing of  a  motion  to  amend  or  denying  a  mo- 
tion to  strike  out  Aside  from  the  question 
tbat  the  point  not  appearing  In  the  record 
cannot  for  the  first  time  be  made  on  appeal 
(Groom  v.  Bangs,  IBS  Cal.  466,  4G8,  96  Pac. 
SOS),  no  new  cause  of  action  was  stated. 
The  action  was  brought  for  the  purpose  of 
recovering  an  obligation  claimed  to  be  owing 
to  Tobln  &  Tobln  by  the  defendants.  Wheth- 
er the  plaintiff  sued  on  an  account  stated,  or 
on  the  contract,  the  transaction  oat  of  whidi 
the  action  arose  was  one  and  the  same ;  and 
the  court  was  Justified  in  granting  the  right 
to  amend  to  meet  the  established  facts.  Third 
St  Imp.  Ck>.  V.  McLelland.  137  Pac.  lOSd. 

[7]  We  conclude,  therefne^  that  then  is  no 
merit  In  this  contention ;  nor  in  the  further 
claim  that  the  assignment  upon  which  the 
second  cause  of  action  was  based  was  made 
subsequent  to  flie  filing  of  the  complaint  It 
appeara  from  the  testimony  of  Mr.  Brittaba 
that  prior  to  the  filing  of  the  original  conk- 
plaint  an  assignment  of  the  account  sued  on 
was  made  1^  ToMn  ft  Tobfai  to  the  plaintiff. 
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but  ont  of  an  abtrndaiice  of  caution  a  second 
aasisnment  was  nude  pilor  to  tbe  filing  of 
tbe  second  amended  complaint  TMa  second 
assignment  was  entlT^  unnecessary,  as  tbe 
original  assignment  was  sufficient  to  show 
that  it  was  tbe  Intention  of  the  parties  to 
pass  title  to  the  chose  in  action  Irrespective 
of  tbe  form  in  wblch  the  action  was  pursued. 
Mclntyre  v.  Hauser,  131  OaL  11,  14,  63 
Pac.  69. 
The  Judgment  la  reversed. 


We  concnr:  LUNNON,  P.  X;  RICH- 
ARDS, J. 


BOND  T.  XTNITED  RAILROADS  OF  SAN 
FRANCISCO.   (CiT.  1165.) 

(District  Court  of  AppeaL  Third  Difltrict,  Cal- 
ifornia.  March  17,  1&14.  Rehearing 
Denied  Ha?  16,  1914.) 

1.  CaBBIEES  (§  246*)  —  INJDBIBS  TO  Passen- 
OEBS— ETIDENCE— HUFBUCIENCT. 

In  an  action  for  the  death  of  a  psMenger 
on  a  street  car  in  a  collision  with  uiother  car, 
evidence  held  to  suatain  a  finding  that  dece- 
dent was  on  the  car  at  the  time  of  the  colli- 
sion. 

[Bd.  Note. — For  other  cases,  see  Carriers, 
CenL  Dig.  IS  1276.  1284,  1^;  Dee.  Dig.  | 
246.*] 

2.  CaBBIERS  (I  246*)— PASSENSEBS— PaEHUMP- 

TIO«S. 

A  person  on  a  street  car  is  presnmptive- 
ly  a  passenger,  In  the  absence  of^  countervail- 
ing drenmstances. 

tBd.  Note.— For  other  cases,  see  Carrters, 
Cent  Dig.  H  1276,  1284,  3^;  De&  Dig.  i 
246.*] 

3.  Cabbiebs  (f  816*)  — IivnraiKB  90  Pasbsm- 

OEBS— PBBsuupnons. 

Where  a  street  car  passenger  was  injured 
in  a  collision  between  cars,  the  presumption  of 
actionable  negligence  arose,  and  the  carrier,  to 
escape  liabilitj',  mast  show  that  the  accident 
was  without  negligence  on  its  part 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SI  12G1,  1262,  1283,  1285^12»4; 
Dec.  Dig.  8  316.*] 

4.  Cabbiebs  (S  318*)— Injubibb  id  Fassxh- 

OEBS— NEGLiQENCE— EVIDEHOl. 

Id  an  action  for  the  death  of  a  street  car 
passenger  in  a  collision  between  cars,  evidence 
htld  to  support  a  fin<UQg  of  negUgttice  In  the 

operation  of  tbe  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  38  1270,  1307-1314;  Dec  Dig.  8 
818.*] 

6.  Tbiaz.  <8S  187,  104*)— Pbovince  of  Juet— 
Ihstbdctions. 

In  an  action  for  the  death  of  a  street  car 
passenger  in  a  coIliMon  between  cars,  an  in- 
struction that  plaintifF,  to  recover,  need  only 
■how  that  decedent  was  a  passenger  at  the 
time  of  the  collision,  that  a  colliEdon  occurred, 
fitinpng  decedent's  death,  and  that  the  carrier 
must  exercise  the  highest  degree  of  care,  and 
if  decedent  was  a  passenger,  and  a  collinon  oc- 
curred cansine  his  death,  a  presumption  of  ac- 
tionaUe  negUgence  arose,  imposing  on  the 
street  ear  compaa;  the  burden  of  showing  free- 
dom from  negUgence,  merely  announced  a  rule 
of  evidence  applicable  to  the  case,  and  did  not 
deprive  the  jnrr  of  tiie  right  to  determine  the 


credlbflltv  of  Ae  witnesses,  or  to  pass  on  the 
weight  of  the  evidence. 

[Ed.  Note.~For  other  eases,  see  Triid,  Cent 
%  II  <U3-11».  436,  43»-441«  44ftHSi  4B6- 
468;  T>ec.  Dig.  S{  187.  194.*] 

6.  Cabbiebs  (5  30B*)— Injtmns  to  Passxk- 

OEBS— LlABlUTT. 

Where  the  negligence  of  the  crlpmBii  op- 
erating one  car  colliding  with  anotner  car  was 
at  least  a  contributory  cause  of  tbe  ctdUsiui, 
and  continued  up  to  the  very  time  of  the  col- 
lision, the  mere  fact  that  the  action  of  women 
in  passing  in  front  of  the  other  car  was  a  prox- 
imate cause  of  the  accident  did  not  relieve  the 
street  car  company  of  liability  for  the  death  of 
a  pas&enger  in  the  collision:  but  if  Uie  cars 
could  have  passed  each  other  in  safety  if  tbe 
women  had  not  passed  In  front  of  the  car,  so  as 
to  compel  the  employd  in  charge  thereof  to 
stop  it,  and  the  gripmao  was  not  kuU^  of  neg- 
ligeuce,  and  there  was  no  defect  In  the  equip- 
ment of  bis  car,  and  he  could  not  prevent  the 
accident,  there  was  no  liability. 

[Ed.  Note. — For  other  cases,  see  Csrriers, 
Cent  Dig.  S8  1132,  U36-1139,  1245,  1246; 
Dec  Dig.  S  305.*] 

7.  Tbial  (S  260*)— Instbuctioks— Bbquists- 
Ha-tters  Covebed—Dauaoes. 

Wbere,  in  an  action  for  negligent  deatb, 
the  court  stated  that  sorrow  and  mental  an- 
guish were  not  elements  of  damages,  and  that 
no  damage  could  be  awarded  as  a  solace  for 
wounded  feelings,  and  other  instructions  em- 
phasised the  fact  that  pecuniary  loss  was  the 
measure  of  tbe  recovery,  tbe  refusal  to  charge 
that  no  damage  could  be  given  tor  sorrow  or 
injury  to  feeSngs,  or  for  loss  of  the  sodety 
of  decedent,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  TrisL  Cut 
Dig.  S§  651-669:  Dec.  Dig.  S  260.*] 

Appeal  from  Superior  Court,  Gty  snd 
County  Qt  San  Francisco;  Geo.  A.  SturteviBt, 

Judge. 

Action  by  Annie  Bond  against  tbe  United 
Railroads  of  San  Francisco.  From  a  jndg- 
ment  for  plalntifC,  defendant  appeals.  M»- 
tloQ  to  dismiss  appeal  denied,  and  judgment 
afllrmed. 

See,  also,  20  Cal.  App.  124,  128  Pac  786. 

William  M.  Abbott  and  William  M.  Gan- 
non, both  of  San  Francisco,  for  appelant 
Sullivan,  SnlUvan  &  Rocdbe^  of  San  Frandseo, 
for  xespcHident. 

BITRNE9TT,  J.  nils  Is  an  appeal  from  Qie 
Judgment  in  favor  of  plainttfT  tm  $4,600,  en- 
tered in  accordance  wltb  tbe  direction  of  the 
Bupr«ne  Court;  and  It  Is  a  companion  esse 
to  No.  llSOi,  140  Pac— t  InTOlvtng  an  appeal 
from  the  order  of  tbe  lower  court  strikliiK 
from  the  record  defendant's  motion  for  a  new 
trial,  tbe  opinion  In  which  la  filed  herewith. 

It  was  the  theory  of  platnttfT  tbat  her  son, 
Oustave  Fritz,  was  a  passenger  riding  on  the 
ninnlng  board  oK>08lte  the  rear  opea  sec- 
tion of  an  electric  car  proceeding  soatberi; 
on  a  westerly  ElUmore  street  tratft,  In  Saa 
Francisco,  on  the  evening  of  December  IT, 
1900,  when  Ibe  east-bomtd  UcAllIster  street 
cable  car  collided  wltb  It  at  tbe  crossbig  of 
said  streets,  flnd  that  hj  reesm  of  said  c(d- 
llslon  tbe  said  VAtx  reodved  Injartes  from 
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which  he  dtod  on  the  28tti  of  December,  1906. 
Ttda  uppeBxa  mltably  in  the  onmplaliit  vrtOk 
tbe  allegati(Ki  of  n^llgent  opentUon  of  said 
can  toy  dtfendaat 

1.  Tbe  prdlmlnary  moti<Mi  ot  vespondent 
to  dtsmtes  tbe  appeal,  based  upon  reasons 
snffidently  appearing  In  eald  oplnton  In  Ma 
1180;  must  be  denied,  on  tlie  antborlty  of 
8ala  T.  City  ot  Pasadena,  16S  OaL  714.  124 
Pac.  588, 

[1]  2.  Tbe  fatuity  of  anqtellanfe  conten- 
tion as  to  tbe  insnffldency  of  the  proof  that 
the  deceased  was  a  passenger  on  said  car  at 
tbe  tUne  €t  the  accident  Is  ftUly  disclosed  by 
12ie  quotatlona  made  by  i^pellants  from  the 
testimony. 

Caries  F.  O'Calla^han,  an  attorney  at  lav, 
who  was  riding  on  the  forward  end  of  the 
east-bonnd  McAllister  straet  car,  testified  as 
follows:  "The  Fillmore  street  car  was  crowd- 
ed, and  there  were  passoigers  itandlne  upon 
the  running  boards  on  tbe  rear  westerly  por- 
tion of  tbe  open  section.  •  *  •  My  best 
recollection  Is  that  upon  the  IlUmore  street 
car,  at  about  the  pi^t  where  oiu  car  struck 
It,  there  were  three  or  four  poaons  standing 
oi^  the  lower  running  bc^rd  and  about  the 
same  number  upon  tbe  upper  running  board. 

*  *  *  I  observed  pass^gers  who  were  in- 
jured on  the  Fillmore  street  car  right  after 
the  collision.  Afto:  the  cars  collided  there 
were  a  number  of  people  spread  aroond  over 
the  ground.  •  •  •  with  reference  to  tbe 
rear  portion  of  tbe  FlUmore  street  car.  the 
wounded  passengers  to  whom  I  have  referred 
were  on  tbe  ground  alongside  of  the  car — 
along  toward  tbe  sontbwest  comer  of  FlU- 
more  and  McAllister  streets,  in  that  direction. 

*  *  *  My  recollection  Is  that  a  number  of 
the  passmgers  that  were  standing  on  the 
westerly  side  of  the  rear  section  of  ttiat 
southerly  bound  Fillmore  street  car  fell  to 
the  street  They  fell  as  the  Fillmore  street 
car  swerred  away.  *  *  *  As  these  pas* 
sengers  were  falling,  I  observed  tbe  streets 
between  the  two  cars,  and  to  which  these 
passengers  fell.  I  uw  no  human  being  ly- 
ing on  that  street  before  the  passengers  fell. 
Some  of  the  passffligers  that  fdl  got  up,  but 
three  continued  to  lie  on  the  street  Iliere 
was  a  boy  pretty  close  to  the  rear-^that  Ib» 
In  about  ttie  direction  that  the  VUlmore 
street  car  swerred  from — and  over  there 
along  south  of  him  were  two  otiier  persons. 
These  passengers  fell  from  the  car  and  snb- 
sequently  lay  npon  the  street  •  •  * 
These  three  people  were  not  lying  npon  tbe 
street  before  I  saw  these  passengers  falling 
from  the  car.  Z  saw  a  number  of  people  fall 
from  the  car,  and  some  ot  them  got  np»  and 
tftese  three  ^  not  get  up." 

Hie  foregoing  was  supplemented  by  Uie 
testimony  ot  F.  £.  Winters,  a  poUoeman,  who, 
Just  pilot  ta  the  acddrat  was  standing  at 
the  southeast  comer  of  FiUmore  and  Mc- 
Allister streets,  observing  the  movements  of 
tbe  colliding  cars.  He  testified:  "I  know 
that  a  young  mas  -by  the  name  of  GostaTe 


Frits  was  one  of  the  Injured.  I  remember 
the  man'  well,  both  of  whose  feet  were  crash- 
ed at  ttie  aiA^es.  I  zamonber  Frits.  I  think 
I  picked  blm  vp.  Frlti  was  the  Hast  one  I 
picked  np." 

Under  0ie  rule  as  to  the  credit  to  be  ao< 
corded  those  wttueases,  only  one  probable 
lufumtee  can  be  drawn,  and  that  Is  that 
Oostave  Frtta  was  a  passoiger  on  said  Fill- 
more straet  car.  Seduced  to  almide  form.  It 
amounts  to  t^:  One  wttaess  saw  several 
Individuals  fall  from  the  car  onto  a  certain 
unoccupied  apace  on  the  street  Another 
witness,  obeerviag  the  accident,  immediately 
goes  to  the  spot  where  these  individuals  are 
lying,  and  picks  iip  one  of  Oiem,  whose  less 
are  tsnsbed,  and  ndio  la  Identified  as  Onstave 
Frits,  The  evidenoe  would  have  no  greater 
probatlTe  value  If  a  witness  had  testified 
that  be  was  personally  acquainted  with  said 
Frits  and  saw  him  fall  from  the  FlUmore 
street  car  at  the  time  of  the  accident 

[2]  In  addition,  it  may  be  stated,  without 
quoting,  that  the  testtmoiv  o£  Budoli»h  Wolt 
a  fellow  passenger  of  Frits  on  the  Fillmore 
street  car,  and  of  Dr.  William  A.  MundeU, 
who  wu  sitting  ca  die  eztrone  front  of  the 
UcAIllster  street  car,  ia  stroni^  ciuDUlatlT& 
Having  been  shown  to  be  <m  the  car,  the  pre- 
sumption would  be  that  Onstave  Frits  was 
a  passenger.  "A  person  on  a  train  used  fbr 
carrying  pessragers  Is,  in  the  absence  ot 
countervailing  circumstances,  presumed  to  be 
a  passoigar,  and  rlghtfnlly  there."  Loulsvllley 
eta,  By.  Co.  v.  Thompson,  107  Ind.  412,  9 
N.  B.  3S7,  67  Am.  B«p.  120;  People  t.  Doug* 
lass,  87  Cal.  284,  25  Pac.  417.  It  may  be,  as 
claimed  by  ai^nllant,  that  "the  presumptlcHi, 
however,  cannot  be  raised  where  a  person  is 
only  prestimtd  to  have  been  on  tbe  car."  But 
such  is  not  this  case.  It  is  not  a  mere  pre- 
tumpUon  that  Frits  was  on  the  car.  In 
fact,  it  la  no  presumption  at  all,  but  a  neces- 
sary inference  frwn  the  tacts  testified  to  by 
the  witnessea 

[3, 4]  8.  It  cannot  be  said  that  the  evidence 
is  Insufficient  to  support  a  finding  of  negll- 
gence.  The  passenger  having  been  Injured 
AS  the  mult  of  the  operation  of  defendant's 
cars,  the  presumption  of  negligence  would 
arise,  as  the  authorities  hold.  It  was  for  the 
Jury  to  determine  whether  this  presuntptlon 
was  overcome  by  tbe  explanation  of  the  ac- 
cident fumlsbed  by  appellant's  witnesses. 
Horton,  the  motorman  of  the  Fillmore  street 
car,  testified:  "The  eastwiy  bound  McAllister 
street  car  ordinarily  stops  at  the  southwest- 
erly comer  of  McAllljUer  and  FlUmore  streets. 
When  it  did  stop,  It  stopped  some  distance 
westerly  from  the  westerly  track  of  Fillmore 
street,  the  track  on  which  my  car  was  being 
operated  at  the  time  of  tbe  collision.  If  the 
McAllister  street  car  bound  in  an  easterly 
dixectiott  had  stopped  where  it  ordinarily 
did  stop,  and  where  it  should  have  stopped, 
at  the  southwesterly  comer  of  Finmore  and 
McAllister  streets,  It  would  have  been  some 
distance  from  my  car.  *  *   *   I  knew  that 
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prior  to  th4  time  of  tbis  coUlslon  tbere  bad 
been  a  heavy  drloele.  I  also  knew  ttom  my 
experience  as  a  motorman  that  tbla  dria- 
allng  caused  the  tracks  to  became  Bllp[>ery,  es- 
pecially downgrade."  The  rules  of  the  com- 
pany required  thoae  in  charge,  before  cross- 
ing the  tra<dc8  of  Intersecting  lines,  to  "bring 
their  cars  to  a  full  stop  at  the  near  cross- 
walks, see  that  the  way  Is  clear,  and  cross 
trat^  at  a  greatly  reduced  speed":  and 
th^  also  prorlded  that  "when  an  Interseo 
tion  occurs  at  a  grade,  or  at  the  foot  of  a 
grade,  or  If  they  are  both  on  the  downgrade, 
the  car  on  the  steepest  grade  Is  to  be  given 
the  right  of  way.  But  no  car  must  proceed 
until  after  they  have  made  a  full  stop. 
*  *  *  When  a  car  comes  Co  a  full  stop  be- 
fore crosslug  an  Intersecting  line,  and  an- 
other car  Is  approaching  at  right  angles,  the 
first  car  must  not  start  until  the  other  car 
has  come  to  a  tnU  stop."  It  appears  thst  the 
McAllister  street  car  did  not  come  to  a 
full  stop  at  the  intersection,  nether  did  the 
Fillmore  street  car  wait  for  the  said  Mo- 
AUlster  street  car,  as  the  rules  required.  Of 
conrse,  an  excuse  was  given  ft>r  the  more- 
ment  of  each;  but  we  cannot  say  that  the 
Jury  was  bound  to  accept  it  as  satisfactory. 

[S]  4.  Among  the  iDstructlons  given  by  the 
court,  the  following  are  severely  critldsed  by 
appellant:  "To  entitle  plaintiff  to  recover  In 
this  case,  It  is  sufficient  to  show  that  Qnstave 
Frits  was  a  passenger  on  said  souttierly 
bound  Fillmore  street. car  at  the  time  of  the 
collision,  that  the  collldon  occurred,  and  that 
said  Gustave  Fritz  was  killed  as  a  result  of 
Injuries  received  In  said  collision.  The  law 
does  not  Imxiose  upon  the  plalntifF  the  duty 
at  showiug  that  Gustave  Fritz  was  free  from 
fault,  or  did  not  contribute  by  his  own  neg- 
ligence to  the  Injuries  which  resulted  in  hla 
death."  And:  **A  carrier  of  passengers  Is 
required  to  exercise  the  highest  degree  of 
care  In  their  transportation,  and  is  respon- 
sible for  Injuries  received  by  them  while  in 
the  course  of  transportation,  which  might 
have  been  avoided  by  the  exercise  of  such 
care.  If  you  find  that  Gustave  Fritz  was  a 
passenger  on  said  southerly  bound  E^lmore 
street  car,  with  which  said  easterly  bound 
McAllister  street  car  collided  on  said  17th 
day  of  December,  1009,  and  while  such  pas- 
senger, said  easterly  bound  McAllister  street 
car  collided  with  said  southerly  bound  FUl- 
taore  street  car,  upon  which  he  vras  a  pas- 
senger, then  and  there,  without  fault  on  his 
part,  Intllctlng  Injuries  upon  him  from  which 
be  subsequently  died,  then  the  presumption 
of  negligence  arises,  which  throws  upon  the 
defendant  the  burden  of  showing  that  the 
injury  was  sustained  without  any  negligence 
on  its  part,  and  fn  the  absence  of  such  evi- 
dence, your  verdict  must  be  in  favor  of  plain- 
tiff fbr  such  sum  as  under  all  the  drcum- 
stances  of  the  case  as  proven  may  be  just." 

It  seems  unnecessary  to  follow  counsel  In 
their  philosophic  discussion  of  the  separate 
province  <ii  tbe  court  and  ci  the  jury  aa  to 
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qncaUou  of  law  and  of  fkct  Sndi  crasid- 
eraUons  ou^  to  be  pretty  well  settled  by 
this  time.  It  te  sufficient  Cor  us  to  know  that 
the  Supreme  Court  has  h^  ddlberatel; 
more  than  once  that  the  only  part  of  such  in- 
structions open  at  all  to  criticism  is  a  correct 
exposition  of  the  law  and  an  accurate  state- 
ment of  the  rule  of  evldoice  as  to  the  burden 
of  proof  in  case  of  Injury  to  a  passenger  while 
being  transported  by  a  common  carrier. 

In  McCnrrie  v.  B.  P.  Go.,  122  Oal.  SSL,  65 
Pac  S24,  It  is  said:  "A  prima  fade  case  b 
established  when  the  plaintiff  shows  that  ht 
was  Injured  while  being  carried  aa  a  passen- 
ger by  the  defendant,  and  that  the  Injury 
was  caused  by  the  manner  In  whidi  the  de- 
fendant used  or  directed  some  agency  or  in- 
strumentality under  its  controL  The  eanla 
of  passengers  is  required  to  exwelse  the  high- 
est degree  of  care  in  their  transportation,  and 
la  responsible  for  injuries  received  by  them 
wMle  In  Ote  conrse  of  transportation  wtikA 
might  have  been  avoided  by  the  exerdse  of 
such  care.  Bence,  «%m  it  it  ahoton  Mot  the 
tnjurv  to  Ike  pastenger  leat  caused  by  th« 
act  of  ttte  carrier  tn  operatlnff  the  hutntvM- 
tatttiea  employed  in  hie  dtwtoen,  Mere  U  • 
preaumption  of  negUf/enoe  ieMeft  tArom  upos 
the  carri&r  the  Vurden  of  thowtttg  tAst  (As 
injury  was  Buatained  leithout  any  negligence 
on  Me  part.** 

In  Babcock  v.  Los  Angles,  etc  Co.,  12S 
CaL  173,  60  Pac.  780,  the  rule  is  announced  as 
follows:  "When  the  pl^tiff  showed  that  the 
defendant  had  assumed  to  carry  him  as  a 
passenger  upon  one  of  its  cars,  and  that  while 
being  so  carried  he  had  sustained  an  Injury 
by  reason  of  the  manner  In  which  the  car 
was  propelled  along  Its  tracks,  a  prima  fade 
case  of  negligence  was  established,  which  hi 
the  absence  of  any  other  evidence  entitled 
him  to  a  recovery." 

In  E^llne  v.  Santa  Barbara,  etc.,  Ry.  Co.. 
150  CaU  741,  90  Pac.  125,  the  following  in- 
struction was  approved:  "Ctnitrlbutory  neg- 
ligence on  the  part  of  a  passenger  cannot 
be  presumed  from  the  mere  fact  of  Injury, 
but  must  be  proved.  On  the  other  hand,  tbe 
proof  of  an  Injury  to  a  passenger  on  tbe 
car  of  a  common  carrier  casts  upon  the  com- 
mon carrier  the  burden  of  proving  that  the 
Injury  was  oocasioned  by  inevitable  casualty, 
or  some  other  cause  which  human  care  and 
foresight  could  not  prevent,  or  by  contribu- 
tory negligence  of  the  plaintiff,  unless  the 
proof  on  the  part  of  the  plaintiff  tends  to  show 
that  the  Injury  waa  occasioned  by  con- 
tributory negligence  of  the  p&samger  or  by 
inevitable  casualty,  or  by  some  other  cause 
which  human  care  and  foresight  could  sot 
prevent" 

Tbe  earlier  cases  are  therein  reviewed  and, 
of  course,  the  question  involved  received  thor- 
ough consideration  In  the  opinion  written  by 
the  learned  Chief  Justice. 

In  said  instructions  .there  waa  no  attempt 
to  forestall  tfae  action  ot  ttie  Jury  In  d8tii*> 
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mining  the  credibility  of  tbe  witneseeo,  nor 

was  there  any  Inteiterencd  wltb  tbe  rJcbt  of 
tile  JU17  to  pau  ap(ni  the  walght  of  tbe  wbole 
evidence  In  the  cose.  Xbe  court  simply  an< 
nounced  a  rale  of  eTidsnoe  In  tbJe  daas  of 
cases,  which,  by  Tlrtue  of  the  dedalons,  bas 
aU  the  ft>ioe  of  a  atatotacy  enactmoDtt  voA 
wbidi  la  for  tbe  guidance  of  tbe  Jnrora  ta 
tbelr  deliberaUoa&  In  the  cases  dted  by- 
appeUaut,  when  properly  noder^ood.  notbinc 
can  be  found  IrreeondlaMe  wlth.8ald  Instrvc- 
tlona^  and  we  deem  wedfle  notlos  ot  Ooem 
unnecessary. 

l»l  There  mu  no  wror  In  nAuiaff  to 
give  Oe  following  inetrnctloD  i^NVoeed  br 
defendant:  "Jf  yon  And  tiem  the  eridenoe 
that  tbe  gi^unan  of  tbe  McAlUstor  street 
car  was  negligent,  bat  that  In  aplte  of  saeb 
netflaeoee  the  aoddoit  would  not  have  00- 
cnrred,  bad  it  not  been  that  certain  women 
ran  In  front  of  tbe  FUlmore  street  car  and 
forced  it  to  stop  in  fnmt  of  the  approaciUag 
McAllister  street  oar,  then  1  instruct  you 
that  Cbe  actltm  of  those  women  was  the  prox- 
imate cause  of  tbe  aoddent,  and  In  sneh  case 
your  rerdlot  must  be  in  favor  of  tbe  d^end- 
ant,  United  RaUroada  of  fian  Frandaeo." 

Elven  U  It  be  admitted  that  the  acUon  ot 
the  women  In  aUghtlDg  from  ohe  car  and  in 
their  confusion  paaslug  in  front  of  the  said 
nilmore  street  car  was  a  proximate  cause  of 
the  injury,  this  would  not  exonerate  d^end-' 
ant,  if  it  was  negligent  as  assumed  in  the 
instruction,  since  its  negligence  was  at  least 
a  contributory  cause,  that  continued  np  to 
the  Tery  time  of  the  accident  It  is  only  just 
to  regolre  railroad  companies  to  anticipate 
surb  action  of  pedestrians,  which  is  an  addi- 
tional dement  of  peril  likely  to  be  encounter- 
ed at  street  crosdnge.  Manifestly,  the  action 
of  the  women  was  not  an  operative  force  that 
produced  tbe  injury,  nor  can  It  in  any  sense 
t>e  said  to  have  been  an  independent,  inter- 
roiing  cause  that  relieved  defendant  of  re- 
spondblllty  for  its  own  negligence  without 
which  flie  aeddent  would  not  have  occurred. 

The  court  presented  the  proper  theory  as 
to  the  women  in  the  following  Instruction, 
given  at  the  request  of  the  defendant,  the 
only  modification — made  necessary  by  the 
facts — ^bdng  the  substitution  of  the  word  "mo- 
torman"  for  "conductor"  as  to  the  Fillmore 
street  car,  and  "grlpman"  for  "conductor" 
as  to  the  McAllister  street  car:  "I  Instruct 
you  that  if  you  find  from  the  evidence  that 
the  car  of  the  United  Railroads  of  San  Fran- 
cisco moving  south  along  Fillmore  street 
came  to  a  stop  at  the  comer  of  Fillmore  and 
McAllister  streets,  that  the  conductor  looked 
and  saw  the  McAllister  street  car  approach- 
ing, but  a  suffldent  distance  away  to  allow 
him  to  pass  In  safety  over  the  track,  and  that 
he  did  attempt  so  to  pass,  but  before  he  had 
completely  passed  over  the  track  certain  wo- 
men getting  on  tbe  car  track  forced  him  to 
stop  his  car,  and  that  the  conductor  of  the 
UcAlllster  street  car,  without  any  negligence 


on  his  part,  or  any  defect  in  the  equipment  of 
bis  eaci  attentpted  to  stop  bta  car,  but  was 
vnaUe  to  do  so  befoze  it  crashed  into  tbe 
Fillmore  street  car,  causing  the  aeddent 
wblcb  resulted  In  tbe  deaUi  at  GtuUve  Frlt^ 
then  I  Instract  yon  that  no  negligence  baa 
been  shown  on  tbe  part  of  the  defendant,  and 
your  verdict  must  be  in  favor  tbe  United 
BaJlroads  of  San  Vrandsca" 

17]  &  Tbe  ooort  refused  an  tautractlon  con- 
taining tbe  direction:  "I  cAatge  yon  that 
no  damages  can  be  ^ven  to  plaintUf  for  sor- 
row or  griet,  or  pain  of  mind,  or  Injury  to 
feeUngi,  or  for  the  kMs  of  tbe  aodel^  of  de- 
ceased, or  for  his  pain  or  suflerlnK  or  for 
tbe  loss  of  his  comfort  or  protectltm.**  TbiB 
seoos,  however,  to  have  been  ubetantlally 
covered  by  the  court  In  readlag  from  tbe  de- 
cision of  the  Supreme  Court  in  Fox  r.  Oak- 
land Con.  St.  Ry.,  118  GaL  55»  60  Pac.  25,  62 
Am.  St  Bep.  216.  It  was  ttaweln  stated  that 
"sorrow  and  mental  anguish  caused  by  death 
are  not  elements  at  damage.  You  cannot 
award  *any  damage  to  tbe  plaintiff,  as  a 
solace  for  his  wounded  feelings,  because  of 
tbe  death  vt  his  boy." 

Other  instructions  emphadzed  the  fact  ^at 
"pecuniary  logs"  waa  tbe  measure  of  the 
damages  to  be  recovered  by  plalntUC  The 
prindple  contended  for  by  appdlant  must 
have  be«i  understood  1^  the  jury»  and,  In- 
deed, we  tblnb  that  In  the  diarge  all  neces- 
sary Instrncttons  were  given  for  legal  gold- 
ance.  We  discover  no  prejudicial  error  in 
tbe  record. 

Tbe  motion  to  dlsmlsa  tbe  appeal  is  denied,, 
and  tbe  Judgment  is  ^firmed. 

We  concur:  OHIPMAN,  P.  J. ;  HABT.  J. 


HARRIS  V.  LYON.    (No.  1366.) 

(Supreme  Court  ci  Arlsona.    May  21,  19140 

1.  FxKCtrroBS  awh  Aduinxbtutobs  (|  39*)— 
PuBuo  Lands  ({  35*)  —  Bntbtuaw— Land 

AS  Past  of  Fstatb. 

Where  a  widow  who  had  made  a  home- 
stead entry  on  public  land  died  before  she  was 
entitled  to  a  pattnt,  the  land  did  not  belong 
to  her  estate,  and  a  decree  of  the  probate  court 
distributing  it  was  void;  tbe  heirs  of  the  widow 
having  only  a  preferential  right,  under  Rev. 
St  U.  S.  ft  2291,  2202  (U.  S.  Comp.  St  1901, 
pp.  1890,  1394),  to  perfect  the  homestead  entry. 

SEA.  Note.— For  other  cases,  see  Executors  and! 
ministratera,  Cent.  Dig.  Sfi.280, 286-294 :  Dec. 
EHg.  f  39;«  Public  Lands,  Cent.  Dig.  ||  72-77; 
d4  big.  135.*] 

2.  OODKTS  (I  97*)— D«CMtOH&— PaxCBDawT. 

In  detenoinUig  the  conflicting  rights  of  » 
minor  child  ot  a  widow  who,  after  making  en- 
try on  pablie  land,  remarried  and  died  before- 
she  waa  entitled  to  a  patent,  and  tbe  second 
husband,  tbe  construction  by  the  federal  Su- 
preme Court  of  the  federal  laws  governing  the 
rights  of  entrymea  is  binding  on  the  state  courts. 

PEd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  fi  320-888 ;  Dec.  Dig.  |  97.*} 

8.  POBUC  Lanim  <S  88*)— Biohts  o»  Hbibs. 

A  widow,  after  fllbig  tm  public  land  for  a 
homestead,  remarried,  and  before  dw  became 
entitled  to  a  patent  died.,  leaving  her  second 
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hnaband  and  a  minor  child  sole  heirs.  Rer. 
St.  U.  S.  I  2291  (U.  S.  Comp.  8t  1901,  p. 
1S90>,'  declares  that,  in  caae  a  widow  makes 
an  entry  under  the  bomeatead  lawSi  her  beire 
or  devisees  may,  upon  her  death,  make  final 
proof,  and  shall  be  entitled  to  a  patent.  Sec- 
tion 2292  (U.  9.  Oomp.  St.  1901,  p.  1894)  pro- 
vides that,  in  caae  both  the  father  and  mother 
shall  die  leaving  an  infant  child  or  children. . 
the  right  and  fee  shall  inure  to  the  benefit  of 
such  infant  chUd  or  children.  Held  that,  as  the 
federal  Supreme  Coart  has  construed  these  sec- 
tions as  giving  the  land  to  the  minor  children 
exclnsivel;  on&  when  there  were  no  other  heirs, 
and  the  word  heirs"  as  meaning  those  capable 
of  inheriting  under  the  state  laws,  the  widow's 
second  hus^md  was  entitled  to  a  life  estate  in 
one-third  of  the  homestead  after  the  issuance 
of  the  patent,  for  Civ.  Code  1913,  par.  1092, 
declares  that,  when  any  wife  having  title  to 
any  estate  of  inheritance  shall  die,  leaving  a 
surviving  husband  and  children,  the  surviving 
husband  shall  be  entitled  to  an  estate  in  one- 
third  of  the  land  for  life,  remainder  to  the 
child  or  children. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  H  72-77;  Dec  Dif.  1  85.*] 

Appeal  from  Superior  Court,  Tuma  Coun- 
ty; Frank  Baxter,  Judge. 

Action  by  Emma  J.  Harris,  a  minor,  by 
next  friend  and  guardian  ad  litem,  Mary 
A.  Wupperman,  against  William  H.  Lyon. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Mary  A.  Wupperman,  ot  Xuma,  Uxt  ap- 
pellant tbxm.  D.  Holloy,  ot  Tnina,  ft>r  ap- 
peUee. 

ROSS,  J.  The  facts  briefly  stated  are: 
May  Harris,  the  mother  of  plaintiff,  filed  un- 
der the  homestead  laws  of  the  United  States 
on  the  N.  W.  U  of  section  15,  township  9  S., 
range  23  W.,  G.  ft  S.  R.  meridian,  containing 
160  acres,  in  October,  1903.  In  1906  she  mar- 
ried the  defendant  and  appellee.  In  1907, 
and  before  making  flnal  proof,  she  died,  leav- 
ing surviving  her  the  appellant  daughter 
and  appellee  husband.  The  appellee,  after 
the  death  of  his  wife,  continued  tbe  acts  of 
cultivation  and  Improvement  and  made  final 
proof.  Final  certificate  was  Issued  March  10, 
and  patent  in  June,  1913,  to  the  heirs  of  the 
deceased  entrywoman.  March  31,  1918,  tbe 
ai^llee,  as  administrator  of  the  estate  of  the 
deceased  entrywoman,  secured  a  decree  of 
the  superior  court  of  Yuma  county,  in  pro- 
bate^ determining  and  declaring  that  appellee 
and  appellant  were  the  surviving  heirs  of  the 
deceased,  and  distributing  said  160-acre  home- 
stead, two-thirds  in  fee  to  appellant,  and  one- 
third  to  appellee  for  life,  with  remainder  to 
appellant  A  certified  copy  of  the  decree 
of  dlatrlbatton  was,  on  April  4,  1913,  caused 
to  be  filed  and  recorded  by  appellee  with  the 
connty  recorder  of  Yuma  county,  in  Book  88 
Deeds,  at  page  292. 

In  addition  to  the  above  facts,  the  com- 
plaint alleges  that  appellant  was  not  repre- 
sented in  such  proceedings,  and  had  no 
knowledge  of  them;  that  the  court  bad  no 
Jurisdiction  to  enter  the  decree  ascertaining 


and  declaring  the  liein,  or  to  make  the  dis- 
tribution of  the  homestead;  and  tbat  the 
certified  copy  of  decree,  as  recorded,  was  a 
cIoQd  upon  Iter  title.  Prayer  for  TBcatioo 
and  annulment  of  decree. 

The  answer  consisted  of  a  general  demor- 
rer,  some  dmlala,  and  a  counterdalm.  In 
which  aiq^lee  set  forOi  tiie  nature  and  ex- 
tent of  bis  tttie  to  <Hifi-Odrd  of  the  land  and 
premises,  and  asked  that  Ua  title  to  such  one- 
third  be  quieted.  In  shorty  apv^Bee  dainu 
a  life  estate  In  <me-tlilrd  of  tiie  land  as  om 
of  tbe  donees  or  patentee^  just  as  an>eUant 
Is  the  donee  of  the  other  two-thirds,  and  tbe 
oUker  one-tUrd  sal^ect  to  ax^tellee's  life  es- 
tate, nke  case  was  tried  to  tbe  coort  with- 
out a  jury,  and  judgment  entered  In  favM  (tf 
appellee  quieting  bis  title  to  a  life  estate  lo 
one-tfalrd  of  tbe  luxueatead.  Tbe  appeal  is 
from  this  judgment 

Tbe  aKKllant  in  ber  brief  saya  tttat  tbe 
Question  as  to  wbetber  tbe  aH>eUee  "is  the 
owner  of  and  entitled  to  an  estate  for  life 
In  an  undivided  one*tiiiid  of  the  real  proper- 
ty" Is  "the  meat  of  tbe  case."  That  la  tbe 
qnestlon  to  wbldi  both  partlea  have  principal- 
ly directed  their  briefs,  and  for  that  reason 
we  shall  overlook  other  minor  points  affect- 
Ins  the  procedure,  and  decide  the  caae  finally 
on  ito  merits. 

[1]  "Sba  decne  of  tbe  sopwlor  oDoit  in 
probate  distributing  tbe  real  j^operty  as  part 
ot  the  estate  of  the  entrywoman  was  void 
for  the  reason  fbMt  It  was  no  part  of  her  es- 
tate. Tbe  court  was  without  Jurisdiction  to 
make  the  n^er.  Demars  v.  Hlckey,  13  Wyo. 
371.  80  Pac.  621,  81  IPac  705;  OJerstadei^en 
V.  Van  Duzen,  7  N.  D.  612.  76  N.  W.  233,  68 
Am.  St  Bep.  679.  In  thia  case,  in  speaking 
of  the  righto  of  the  deceased  entrywoman, 
the  court  said:  "The  land  sold  did  not  belong 
to  the  estate  of  OUa  Mikklesoo,  deceased. 
She  filed  upon  it  as  a  homestead  in  her  life- 
time; but  die  died  before  the  patent  was  Is- 
sued, and  even  before  her  right  to  demand 
a  patent  had  accrued.  The  law  gave  her  no 
such  interest  In  tbe  land  as  conld  be  tr«D«- 
mitted  by  ber  to  her  helre.  Upon  her  death 
all  her  rights  In  the  laud  undra  ber  home- 
stead entry  ceased,  and  her  helra  became  en- 
titled, under  the  statute,  to  a  patent,  not  b^ 
cause  they  had  succeeded  to  her  eaultable  in- 
terest but  because  the  law  gave  them  prefer- 
ence aa  new  homesteaders,  allowing  to  them 
tbe  benefit  of  the  residence  of  th^r  anc^tor 
upon  the  land.  It  is  apparent  from  the  stat- 
ute (section  2291,  Rev.  St  U.  S.  [U-  S.  Comp. 
St  1901,  p.  1390])  tbat  Congress  did  not  In 
tend  to  vest  In  the  homesteader  an  Interest 
which  could  be  Inherited  under  the  laws  of 
the  state  where  the  real  estate  might  be  situ- 
ated, the  same  as  other  real  estate,  bat  to 
withhold  from  him  such  Interest,  and  specif- 
ically designate  the  persona  who,  on  Us 
death,  should  be  entitled  to  secure  the  right 
which  tbe  original  entryman  would  have  ob- 
tained had  he  survived.    What  anthority 
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there  Is  ok  the  point  anpporto  our  rlew.  See 
Bernltt  v.  Beroler,  147  U.  S.  242,  13  Sup.  Ot. 
214  CS7  Bd.  1581;  Caiiipimiin  t.  Prloe,  82 
Kan.  446,  4  Fac.  807;  Bemler  v.  Bernl»,  72 
Mich.  48,  47,  40  N.  W.  GO.  In  Beraler  t. 
BenUer,  147  V,  S.  242,  IS  Sup.  Ot  244  [87  L. 
Ed.  102],  the  court  aay:  The  object  ot  the 
sections  in  qoiatlon  waa,  as  well  (Aeerred  bj 
counsel,  to  prorlde  the  method  of  completing 
the  homestead  elalm  and  <Atalnlng  the  patent 
th^eCor,  and  not  to  estabUab  a  Une  o^  de- 
scent or  roles  of  dlstrlbatlon  oC  the  deceased 
entzyman'B  estate.  Thar  ptdnt  out  ttie  con- 
dlttona  on  irtildi  the  homestead  elatm  may  be 
perfected,  and  a  patent  obtained,  and  these 
condltlone  differ  with  the  different  posltlona 
la  whicb  the  ffenUy  of  the  deceased  Is  laft 
upon  tats  death.' " 

Section  2201,  referred  to,  provides  that.  In 
case  a  widow  mahes  an  entry  under  the 
bomestead  law,  her  hdra  or  deriseea.  In  case 
of  her  death,  may  make  final  proof  aa  therein 
'  prescribed,  whereupon  they  shall  be  entitled 
to  a  patent,  as  in  other  cases. 

Section  2282  provides  that,  m  case  both  the 
father  and  mother  should  die,  **leavInK  an 
Infant  child  or  diUdroa  under  21  years  of 
age  the  right  and  fee  shall  inure  to  be  bene- 
fit of  anch  Infant  child  or  children.  *  *  *" 
In  Bemler  t.  Bemiw.  supra,  tt  is  said:  "Sec^ 
tlon  2292,  in  providing  only  for  minor  heirs, 
must  be  construed,  not  as  repeaUng  die  pro- 
yUAaa  of  section  2281,  bat  as  in  harmony 
wldi  them,  and  aa  only  intoided  to  give  ttie 
fee  of  the  land  to  the  minor  children  ezdu- 
slvely  when  there  are  no  other  betra." 

[X,  1}  TUs  coustmction  of  sections  2291 
and  2292  is  binding  upon  this  court,  and  if , 
oDder  the  laws  of  Axinma,  the  apptilee;,  as 
flK  surviving  husband  of  the  deceased  oitty- 
woman«  is  an  heir  entitled  to  a  heritable  in- 
terest In  any  estate  bdonglng  to  the  intestate, 
the  portion  of  ttie  homestead  pas^lBg  to  him 
as  such  h^r  is  meauired  by  the  share  he 
woidd  have  Inhralted  bad  ^e  tKMnesteaB  been 
an  asset  of  the  estate  That  li,  be  la  made, 
by  the  £sdual  law,  the  donee  to  that  extent. 
Section  22ftL  says,  in  effiect  that,  if  a  widow 
having  filed  on  land  shall  die  befbre  final 
proof  and  patent,  her  heirs  or  devisses  shall 
be  eatltled  to  the  patent  upon  a  comiMiaace 
with  the  law.  Xbe  patent  in  this  case  was 
tancd  to  the  helm  generally,  the  entryweman 
having  died  Intestate,  and  the  maMer  of  de* 
temdning  who  are  the  heirs  and  their  respec- 
tive aharea  of  the  bomartead  ma  left  open 
to  be  dechted  by  the  law  of  the  state.  This 
is  the  view  adopted  by  the  Secretary  of  the 
Ivterim  In  the  ease  i)t  the  Heirs  of  May  I^^on 
(this  case)  40  7.«nd  Doc.  Dept  Int.  488/ 

Xd  Hutchinson  Investment  Go.  v.  Caldwell, 
U2  U.  S.  «S,  14  Snpi  Ot  5M,  88  L.  Bd.  S66^ 
Chief  Justloe  Fuller,  in  discussing  the  word 
"hrtis"  as  It  occun  in  the  pre-emption  laws, 
and  in  ccmtezt,  as  in  section  2291.  said :  "Un- 
doubtedly ttie  word  'hetrs'  was  used  as  mean- 
iQf,  u  at  eowmon  law,  Ifaose  caiwbls  of  in- 


heriting; bat  it  does  not  follow  that  Oiv 
qneatlon  as  to  who  possessed  that  capability 
was  thereby  designed  to  be  determined  other- 
wise than  by  the  law  of  the  state  which  waa 
both  the  situs  of  the  land  add  the  domicile  of 
the  owner.  The  object  sought  to  be  attained 
by  Congress  was  that  those  who  would  have 
taken  the  land  on  the  death  of  the  pre- 
emptor.  If  the  patent  had  Issued  to  blm, 
should  still  obtain  It  notwithstanding  his 
death,  an  object  which  would  be  in  part  de- 
feated by  the  ezcluslDn  of  any  who  would 
have  BO  taken  by  the  local  law  If  the  title 
had  vested  in  him.  In  other  words,  Titus 
Intended  to  acquire  the  title,  and  had  com- 
plied, or  was  proceeding  to  comply.  In  good 
faith,  with  the  requirements  of  tbe  law  to 
perfect  his  right  to  it,  and  by  this  statute 
that  right  could  be  perfected  after  his  death 
for  the  beneflt  of  those  who  would  hare  been 
entitled  if  his  death  had  occurred  after 
patent  instead  of  before.  If  the  provision 
admitted  of  more  than  one  construction,  that 
one  should  be  adopted  which  best  seems  to 
carry  out  the  purposes  of  the  act  Bemler 
V.  Bemler,  147  U.  S.  242  [13  Sup.  Ot  244,  37 
U  EM.  152]." 

According  to  the  rule  here  laid  down,  the 
appellfiut  and  appellee  sboold  receive  inter- 
est In  the  hom^tead  in  the  manner  and  pro- 
portion as  defined  in  section  1092,  B.  8.  Ari- 
zona 1913,  which  reads  as  follows: 

"Where  any  person  having  title  to  any  es- 
tate of  inheritance,  real,  personal  or  mixed, 
shall  die  intestate  aa  to  such  estate,  and  shall 
leave  a  surviving  husband  or  wife,  the  estate 
of  such  Intestate  shall  descend  and  pass  aa 
follows : 

"(1)  If  the  deceased  have  a  child  or  chil- 
dren, or  their  descendants,  the  surviving  hus- 
band or  wife  shall  take  one-third  of  the  sepa- 
rate personal  estate  of  deceased,  and  the  bal- 
ance of  such  separate  personal  estate  shall  go 
to  the  child  or  children  of  the  deceased  and 
their  descendants.  The  surviving  husband  or 
wife  shall  also  be  entitled  to  an  estate  for 
life  in  one-third  of  the  land  of  the  Intestate, 
with  remainder  to  the  child  or  children  of  the 
Intestate  and  their  descendants." 

The  decree  In  the  superior  court  In  probate 
distributed  the  real  property  in  accordance 
with  the  provisions  of  this  section,  and,  while 
the  court  had  no  Jurisdiction  of  the  subject- 
matter,  and  was  without  power  to  enter  the 
Judgment,  still  Its  record  would  not  be  a 
cloud  on  appellee's  title,  as  it  was  a  useless 
and  meaningless  paper  correctly  describing 
the  respective  interests  of  the  appellant  and 
appellee. 

The  Judgment  appealed  from  correctly  de- 
creed to  appellee  a  life  estate  to  one-third  of 
the  160  acres,  with  remainder  to  appellant 

Judgment  la  affirmed. 

FBAMKUM,  a  J.,  and  OUNNIKOHAU. 
J«  concur. 
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Bx  parM  SILVAS. 
8ILTAS  T.  STATB. 

(Gr.  864.) 

(Supreme  Court  of  Arizona.    May  21,  1914.) 

1.  Habeas  Coeptjs  <8  30*)  —  Function  ov 
Wbit. 

A  writ  of  babeu  corpas  is  not  Bvailable 
to  correct  mere  errors  or  itr^olaritiea  in  pro- 
cedure in  a  esse  where  the  court  has  jurisdiction 
of  the  person  and  of  the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Habeas  Oor- 
pus,  Gent  Dig.  |  26;  Dae.  Dig.  f  8a«] 

2.  CsnaNAL  Law  (|  258*)— Ptthibhmbnt. 

Civ.  Code  1918,  par.  3^,  makes  it  a  mis- 
demeanor to  sell  or  give  avaj  intoxicating  liq- 
uor in  a  local  option  district,  bat  provides  no 
punishment  Pen.  Code  1913,  f  19,  provides  that, 
where  no  punishment  is  prescribed,  every  mis- 
demeanor u  puniriiable  by  imprisonment  in  the 
county  jail  not  exceeding  six  months  or  by  a 
fine  not  exceeding  $300,  or  by  both.  Chapter 
22,  S  1329,  entitled  "Proceedings  In  Justices', 
Police  and  Becorders'  Courts,"  provides  that  a 
Judgment  that  defendant  pay  a  fine  may  also 
direct  that  he  be  imprisoned  until  the  fine  is  sat- 
isfled,  hi  the  proportion  of  one  day's  imprison- 
ment for  every  dollar  of  the  fine.  HOd,  that  a 
jnstice's  judgment  for  sellinfj  intoxicants  in  a 
local  option  district  which  imposed  a  fine  of 
S250,  and.  In  default  of  payment,  imprisonment 
for  60  days,  was  legal  and  valid ;  accused  be- 
ing entitled  to  $4.16%  credit  for  each  day  of 
imprisonment,  and  the  court  being  authorized 
to  allow  a  larger  credit  than  $1  a  day.  ' 

tE3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  545-061 ;  Dec.  Dig.  |  258M 

Appeal  from  Superior  Court,  Maricopa 
County ;  J.  C.  Phillips,  Judge. 

Application  by  Jose  Silvas  for  a  writ  of 
habeas  coriius.  From  a  judgment  dismissing 
the  application,  petitioner  appeals.  Afilrmed. 

J.  B.  Woodward,  of  Pfaoraix,  for  appeUaut 
a.  P.  Bollardt  Att7<  Oeo.,  and  Leslie  O. 
Hardy,  Asst  Atty.  Gen.,  for  tbe  State. 

BOSS.  J.  The  petitioner  was  tried  and 
convicted  In  the  justice's  court  of  Glendale 
precinct^  Maricopa  county,  March  14,  1914, 
on  four  B^arate  and  distinct  complaints 
Charging  blm  with  four  separate  and  distinct 
misdemeanors  In  selling  Intoxicating  liquors 
in  a  local  option  district,  to  wit,  Glendale. 
In  each  case  he  was  adjudged  to  pay  a  fine 
of  ¥260,  and,  in  default  of  the  payment  of 
said  sum  of  money,  to  be  imprisoned  in  the 
county  jail  of  Maricopa  county  for  60  days. 

Tbe  application  for  writ  of  habeas  corpus 
was  first  made  to  the  superlot  court  of  Mari- 
copa cotmty,  and  by  that  court,  on  final  hear- 
iDg,  dismissed  as  wlthont  merit  It  Is  here 
on  appeal. 

'the  petition  for  writ  assigns  several  rea- 
sons why  petitioner's  imprisonment  is  Illegal, 
but  he  argues  only  three  reasons  In  his  brief: 
First,  that  the  judgment  of  conviction  Is  void, 
in  ftat  it  fails  to  specify  the  number  of 
dollars  per  day  that  defendant  should  be 
credited  with  for  each  day  of  his  confine- 
ment; second,  that  the  fine  Imposed  was  in 
the  nature  of  a  debt  due  from  petitioner  to 
the  state,  and  that  Imprisonment  therefor  is 


ia  violation  ot  section  18,  art  2,  Constltntton, 
which  prohlMts  imprisonment  for  debt  ex- 
cept in  cases  of  fraud ;  third,  that  the  sen- 
tence is  eru^  and  nnusnal. 

[1]  It  is  well-settled  law  that  ttie  writ  of 
habeas  corpus  may  not  be  snbstitated  for 
writs  of  error  mad  appeals.  It  Is  not  one  of 
its  functions  to  correct  mere  errors  or  irregti- 
lailtlea  In  procednra  If  a  ooart  having  jnil»- 
dlctioQ  of  the  pasott  and  tbe  ofltense  cbarged 
commits  errors  in  the  procedare  or  tiie  ad- 
ndnlAration  of  the  law,  or  it  IrregnlarltleB 
oocnr  in  ttie  conne  of  Qie  trial,  satb  errors 
and  Irsegnlarittea,  if  they  affect  tfte  eubataa* 
tlal  rights  of  die  prteoner  to  his  prejudice, 
on  appeal,  under  tbe  laws  of  Arizona,  may 
and  should  be  corrected.  In  this  proceedtng, 
however,  upon  a  determination  tliat  tbe  t^l 
court  possesaed  Jurtodletlon  of  tbe  persm  and 
the  offcrase  and  power  to  inflict  the  particular 
judgment  or  teaomot  ikvm,  under  the  weU- 
settled  law,  no  relief  ean  be  afforded.  We 
cannot  -correct  erron  or  irregularities  on  a 
petition  for  a  writ  of  habeas  corpus.  If  any 
sndi  ooeurred  in  the  trials,  an  appeal  was 
open  to  petitioner,  and  Hie  remedy  therein 
ample  to  protect  his  rights.  Bailey  on 
Habeas  Corpus,  S  80;  Sennotfs  Oase,  146 
Mass.  489,  16  N.  B.  448,  4  Am.  8t  Rep.  344; 
Ex  parte  Gttison,  81  GaL  619,  01  Am.  Dec 
546;  State  v.  Klock.  48  La.  Ann.  67,  IS 
South.  957,  55  Am.  St  Rep.  260,  and  note  at 
pages  264-276;  Savin  Petlttoner.  181  U.  S. 
267,  9  3np;  Ot  9B9,  m  U  EO.  UfO;  21  Cyc 
285. 

[2]  Ejection  8828,  B,  &  1918,  makes  it  a 
mlBdemeanor  to  sell,  ext^iange,  or  i^ve  away, 
with  the  purpose  of  evading  tbe  law,  any 
Intoxicating  hquor  whatsoerer  In  a  local  op- 
tion district,  but  affixes  no  punishment 

Section  19,  Penal  Code  1913,  provides  that. 
In  cases  where  no  punishment  is  prescribed, 
every  misdemeanor  is  puntsbable  by  Imprtsoti- 
ment  in  the  county  jail  not  exceediiq;  six 
months  or  1^  a  fine  not  exceeding  $300,  or  by 
both.  The  punishment  of  which  petUlcaier 
complains  was  In  each  of  the  four  cases  con- 
siderably less  than  the  law  permitted. 

Section  1829,  C.  -22,  Penal  Oode  1918,  en- 
titled "Proceedings  in  Jtistlces*,  Police  and 
Recorders*  Courts,"  provides  that:  **A  judg- 
ment that  a  defendant  pay  a  fine  may  also 
direct  that  he  be  Imprtsoned  untii  the  fine  ts 
satisfied  In  the  prc^rtlon  of  one  day's  Im- 
prisonment for  every  dollar  of  the  fine."  It 
is  the  contentiou  of  petltloBer,  under  this 
section,  that  tbe  judgment  Should  have  re- 
cited a  credit  in  dollars  for  each  day's  con- 
finement It  has  been  decided  bj  the  Gallfbr* 
nia  courts,  from  which  this  section  is  taken, 
that  the  trial  court  can,  la  its  discretion,  al- 
low a  larger  credit  per  day  than  fl.  He  may 
allow  as  many  dollars  per  day  as  he  thinks 
right  as  a  credit  upon  the  fine.  We  qnote 
from  the  syllabus  in  Bx  parte  Soto,  26  Pae. 
580  (88  Cal.  624):  "Directing  imprisonment 
until  the  fine  be  sattsfled,  at  tlie  rate  of  one 
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day  20r  IS  of  tiM  tea,  Horn  not  nsdsr  the 
Jn^DMnt  vdd,  aad  ttierafore  mnOiorlaft  tbe 
discbarge  <tf  Q»  iirlaoner  on  habeas  corpus." 

In  the  present  case  tbe  line  imposed  was 
and,  in  dtfEaalt  of  Us  payment,  imprlaon- 
ment  for  60  days.  The  <mly  dHfereiice  Id  this 
sentoice  and  tbe  sentence  In  tbe  Soto  <^se 
la  tbat  In  tbe  latter  the  provision  was  made 
that  tbe  prisonw  should  receive  credit  at 
the  cats  otf&toai  every  day  he  was  confined, 
and  In  tbe  fonnw  the  credit  allowed  for  each 
day's  Imprlsonmoit  was  left  to  calculation. 
It  Is  qnlte  definite,  however,  that  tbepetUlon- 
«r  is  entitled  to  $4.1^%  credH  for  each  day 
of  bis  Imprlsomnent 

Section  1308.  Penal  Code  1913.  provides 
that  Justice's  conrts  have  jurisdiction  of  "all 
misdemeanors  punishable  by  fines  not  ex- 
ceeding three  hundred  dollars,  or  imprison- 
ment not  exceeding  six  months,  wr  1^  both 
such  fine  and  imprisonment."  By  this  sec- 
tion the  Jurisdiction  of  the  Justice  of  the 
peace  to  bear  and  determine  tbe  offenses 
chanced  against  the  petitioner  is  made  plain. 
It  la  also  dear  that  tbe  punishment  inflicted 
was  witbtn  tbe  terms  of  tbe  law.  The  Judg- 
ment may  be  subject  to  criticism  In  not  more 
explicitly  providing  per  diem  credit  for  each 
day's  imprisonment  of  the  petitioner  and  for 
his  discbarge  from  custody  upon  full  payment 
of  fine  with  cash,  or  Imprisonment  credit,  or 
both,  but  tbe  Judgment  is  not  void  entltUnff 
the  petitioner  to  his  discharge  in  this  pro- 
(Medlng. 

Tbe  prohibition  in  the  Gonstltatlon  against 
Imprisonment  for  debt  only  applies  to  debts 
arising  from  contract,  either  ^ress  or  Im- 
plied. It  has  no  application  to  Ones  Imposed 
in  criminal  proceedings  for  violations  of  the 
criminal  laws  of  the  state.  S  Cyc.  S79,  SSI. 

Tbe  last  point  made  by  petitioner  that  his 
punlAment  is  cruel  and  unusual  does  not 
appear  to  be  entitled  to  consideration  for  two 
very  good  reasoua:  First,  It  Is  without  merit ; 
and,  second,  it  caonot  be  raised  In  this  pro- 
ceeding. 

Judgm^t  is  affirmed. 

FRANKLIN,  a  J.,  and  OUNNINOHAM,  3.. 
concur. 


CTTNNINOHAM  v.  rRIBNIH/T. 
(Supreme  Court  of  Oregoa.    April  21,  1914.) 

1.  Tbial  ({  58*)— RECEFTion  or  Bvidbhob— 
Effect  or  Admission. 

An  exhibit  admitted  in  evidence  may  be 
considered  for  what  it  contains,  regardleis  of 
who  introdaced  it 

(Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  If  124,  129;  Dec  Dig.l  58.*] 

2.  BmOKBBS  (f  82*)— AcnONB  lOB  OWPBRBA- 

TION— laSUKS. 

In  an  action  by  a  broker  for  commisBlon 
on  a  sale  of  real  estate,  which  failed  becaute 
of  a]I»ed  insofficieney  of  the  abstract  funiisbed 
by  dsfendant,  any  dusets  in  tbe  title  offered 
most  be  made  qTecific  iasues  and  tried  by  the 


cpwC,  and  plaintUF  must  al]i«s  la  what  rsspeeta 

tbe  abstract  U  defective. 

_[Ed.  Note.— For  other  cases,  see  Broken,  Cent. 

Dig.  fl  101-103;  Dec.  Dig.  S  82.*] 

3.  BBOEEBB  a  51*)— HlOHT  TO  CoUPENSATION 

— Pkhfobmancb  or  Contract. 

Where  a  br<dnr  is  employed  "to  make  sale 
oS  tiw  real  property  •  •  •  end  to  ezeeate  a 
binding  contract  of  sale,"  tbe  fact  tbat  he 
broaght  the  owner  and  a  purchaser  together, 
and  that  the  latter  msde  a  payment,  does  not 
eatltla  tbe  hroker  to  bis  eonimaska  when  the 
sale  is  not  consnmmatsd  bscanas  ot  refusal  of 
the  purchsser  to  accept  a  title  which  Is  good 
in  law. 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent  Dig.  {  69;  Deb  Dig.  {  61.*] 

4.  FSACDB,  STATUn  OV  (f  129*)— OFEKATIOR 
ARO  nnBOT^-FAST  PaTHBAT. 

Though  a  part  paymeDt  binds  a  contract 
of  sale  of  personalty,  it  does  not  bind  a  purchas- 
er of  real  estate:  either  a  contract  in  writing 
or  SDch  psrt  pnmrmanoB  as  takes  it  out  of  the 
ststate  being  essential. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of;  Cent.  Dig.  85  287-Sb2,  803,  306-308, 
310-m^4^  81^^,  322,  328,  825,  326;  Dae. 

On  petition  for  r^earlng.  Denied. 
For  former  <vdnion,  see  389  Pac.  92& 

EAKIN,  3.  [1]  It  Is  not  a  matter  of  Im- 
portance who  Introduced  defendant's  Exhibit 
1.  It  was  here  for  the  consideration  of  what 
It  contained,  regardless  of  who  offered  It 
Jennings  v.  Trummer,  02  Or.  149,  96  Pac. 
874,  23  L.  H.  A.  (N.  S.)  164,  132  Am.  St  Rep. 
680,  and  cases  there  dted;  Pstton  v.  Women 
of  Woodcraft,  65  Or.  33, 131  Pac.  621.  It  is 
objected  that  tbe  law  does  not  make  the  court 
the  searcher  of  tbe  record  as  to  the  abstract 
of  title.  Tbat  may  be  true,  but  tbe  law  does 
make  the  court  the  Judge  of  whether  tbe  ab- 
stract Is  sufficient;  and  there  Is  no  <iaestl<m 
here  as  to  the  auffldency  of  the  title, 

[2]  If  there  be  defects  in  the  title,  they 
must  be  made  specific  Issues  and  tried  by  tbe 
court ;  and  if  plaintiff  objects  to  the  abstract 
as  suspicious  or  defective,  he  must  allege 
what  Is  defective  and  In  what  respects.  He 
cannot  caU  an  expert  to  decide  tbe  matter 
for  tbe  court,  and  custom  or  practice  of  at- 
torneys or  abstractors  will  not  determine  the 
title,  nor  the  rule  of  evidence  in  relation 
thereto.  A  complete  abstract  of  title  does 
noc  mean  tbe  complete  evidence  of  the  title, 
but  a  synopsis  of  the  data  as  to  the  title. 

[3]  Tbe  plaintiff  was  not  employed  to  find 
a  purchaser  for  the  lots  and  to  bring  tbe  pur- 
diaser  and  seller  together,  but  "to  make  sale 
of  the  real  property  •  *  •  for  the  price 
of  $26,000  *  •  *  and  to  execute  a  bind- 
ing contract  of  sale  <m  our  behalf.  In  case 
tbe  above  property  Is  sold  or  disposed  of. 
*  *  •  you  shall  have  •  •  •  $675  com- 
mission on  the  above  price,"  This  case  does 
not  come  within  the  rule  announced  in  Henry 
V.  Harker,  61  Or.  276,  118  Pac.  205,  122  Pac. 
298.  No  specific  objections  are  made  in  the 
pleadings  or  In  the  evidence  to  tbe  title  to 
the  property ;   and  the  whole  controversy 


*For  fltlwr  oaass  sm  urn*  topic  and  Mctloa  NUUBJBB  la  Deo.  Dig.  a  Am.  Olg.  Kajr-Ho.  SsrlM  A  Rv^xJoAim 

Digitized  by  VaOO^ 


990 


140  PACIFIC 


BBPOBTBB 


(Or. 


therein  is  as  to  the  sufflcieac^  of  tiie  ahstract.  r 
Plaintiff  relies  upon  the  fact  that  he  brought 
Rocky  and  Friendly  together,  but  that  does 
not  bring  plaintiff  within  his  contract  to  sell ; 
neither  does  Bocky  by  his  letter  (Plaintiff's 
Exhibit  £1)  agree  to  buy. 

[4]  A  dep<^t  on  the  price  does  not  hind  the 
purchaser  to  buy.  There  must  be  a  con- 
tract in  writing  or  such  part  performance  as 
takes  the  case  out  of  the  statute.  A  part 
iwyment  binds  a  contract  of  sale  of  personal 
property,  but  not  of  real  estate.  See  Cooper 
V.  Tbomason,  30  Or.  101.  45  Faa  295. 

The  petitloit  is  denied. 

McBRIDe;  G.  J.,  and  BEAN  and  McNABT, 
JJ.,  concur. 


McDANIEL  T.  LEBANON  LUMBEB  OO.f 
(Svprone  Court  of  Oregon.    April  21,  1914.) 

1.  Masteb  ahd  Sbbtaut  ({  291*)— iHJimnts 

TO  Sebvant— Actions— I  NSTHDcnoMS. 

Id  an  action  for  the  death  of  a  servant  In 
a  sawmill,  where  a  factory  certificate  to  the 
effect  that  the  factory  act  has  been  complied 
with,  is  introduced  in  evidence,  and  a  deputy 
labor  commissioner  testifies  that  he  inspected 
the  premises  before  its  issuance,  but  also  tes- 
tifies that  he  did  not  know  of  defects  in  the 
machinery  shown  by  the  evidence,  an  instrac- 
tion  that  the  purpose  of  the  factory  certificate 
as  evidence  is  to  aid  iu  discovering  the  motives 
of  the  deputy  labor  commissioner,  that  the  fac- 
tory act  is  not  the  law  under  which  the  action 
is  brought,  and  the  labor  commissioner  is  not 
the  official  to  determine  whether  plaintiff  has 
proven  her  case,  but  that  Is  exclusively  for  the 
jury  in  the  light  of  the  instructions,  is  not  er- 
ror, though  L.  O.  L.  I  0046,  makes  the  factory 
certificate  prima  facie  evidence  ol  compliance 
with  the  act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  »  1133,  1134,  1136-1146 ; 
Dec,  Dig.  I  291.»T 

2.  TaiAL    (I    199*)— INSTBUCTIOHS— PBOVINCE 
OF  CotfBT  AND  JtTBT— SUBMISSION  OF  QUES- 

TIOHB  OF  Law. 

In  an  action  for  death  of  a  servant,  an 
iuBtruction  as  to  decedent's  assumption  of  risk, 
if  the  jury  find  that  defendant  had  not  violated 
any  s^tute  relative  to  its  machinery,  without 
a  statement  of  the  obligations  put  npon  an 
employer  by  statute,  is  properly  refused  as  a 
submiasioQ  of  a  question  of  law  to  the  jury. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  !S  467-470;  Dec.  Dig,  fi  199.*] 

3.  Masteb  and  Servant  (i  204*>— Injubibs 
TO  Sebvakt— AssraPTiON  OF  Risk— Statu- 

VOBT  FB0VISI0N8. 

Employers'  Liability  Law  (Laws  1911,  p. 
16)  S  1,  requiring  persons  having  charge  of  any 
work  involving  risk  to  employes  to.  use  every 
device,  care,  and  precaution  practicable,  limited 
only  by  the  necessity  for  efBcIency,  and  without 
regard  to  cost,  and  section  3,  impodDg  penal- 
ties for  failure  to  comply  witb  toe  act,  elimi- 
nates the  defense  of  assumed  risk  Id  actions 
within  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  4|  544-546;  Dec  Dig.  { 
204.*] 

4.  Death   (|  96*)-- Actions  fob  Causing 
Death — Measube  of  Dauaobs. 

Whatever  rule  of  damages  may  have  ap- 
f>lfed  under  L.  O.  L.  |  380,  giving  a  ri^t  of 
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r  action  for  wrongful  deatii  to  the  personal  rep- 
resentatiTes  of  the  decedent,  Ae  same  doa 
not  apply  to  an  action  under  Employer^  lia- 
bility Law  (Laws  1911,  p.  16),  giving  a  rjj^t 
of  action  for  death  caused  by  violation  of  tliac 
law  to  certain  persons,  exdnding  the  ettate 
of  the  decedent,  except  whera  none  of  the  pa<- 
sons  nuned'  Is  in  ezlstcince,  or  the  person  enti- 
tled resides  In  a  foreign  country  so  remote  u 
to  render  it  extremely  diflScult  to  prosecute  He 
action,  and  In  other  cases  the  dantages  aie 
meaanred  by  tiie  pecnniary  loos  of  Hie  person 
entitled  to  tiiem. 

[Ed.  Note.— For  other  cases,  sea  Death.  Ont 
Dig.  S  122;  Dee.  Dig.  I  96.*] 

Department  1.  Appeal  from  Circuit  Court. 
Unn  County;  Percy  B.  Kelly,  Judge. 

Action  by  Nellie  McDanlel  against  the  Le- 
banon Lumber  Company.  From  a  Judgment 
tor  plaintiff,  defendant  appeals.  Affirmed. 

Thla  is  an  action  by  NelUe  McDaalel 
against  the  Lebanon  Lumber  Company,  a  cor- 
poration, to  recover  damages  resulting  from 
the  death  of  her  husband.  Warren  McDanlel 
January  4,  1912,  while  he  was  ^ployed  in 
the  defendant's  sawmill.  The  negllgeoce  set 
forth  in  the  complaint  and  relied  upon  as 
forming  a  basis  for  the  recovery  consists 
briefly  in  the  alleged  cardessness  of  the  de- 
fendant in  providing  and  nsing  in  its  mill  a 
defective  canting  gear;  in  furnishing  head- 
blocks  that  were  not  of  sufficient  height; 
in  not  supplying  guards  to  prevent  logs  from 
being  thrown  over  the  headblocks  and  upon 
the  saw  carriage;  In  placing  a  hook  In  a 
dangerous  situation  on  the  carriage;  In  not 
warning  the  deceased  of  dangers  that  were 
not  apparent  to  him;  and  in  falling  to  In- 
struct him  as  to  the  duties  demanded  of  bim. 
and  of  which  he  was  Ignorant,  as  the  de- 
fendant well  knew,  by  reason  whereof  a 
chain  attached  to  the  canting  gear,  and  eu- 
clrcling  a  log,  was  fastened  to  a  hook  on  the 
back  side  of  the  saw  carriage,  causing  the 
log  when  the  power  was  applied  to  be  hurled 
violently  over  the  headblocks  and  to  the  rear 
of  the  carriage,  where  McDanlel,  who  was 
employed  as  a  ratchet  tender,  was  stationed, 
thereby  striking  and  immediately  killing  him. 
The  answer  admits  that  plaintiff  is  the  widow 
of  the  deceased,  and  that  the  defendant  Is  a 
corporation,  but  denies  the  other  avermentE 
of  the  complaint.  For  a  separate  defense  it 
Is  substantially  aUeged  that  the  death  of  Mc- 
Danlel resulted  from  his  own  contributory 
negligence  combined  with  the  carelessness  of 
his  fellow  servants;  that  he  reokleesly  took 
an  unsafe  position  too  near  a  log  wbldi 
swinging  caused  the  injur}';  that  the  acddeu! 
was  unavoidable;  and  that  he  had  been  in- 
structed as  to  hla  duties,  knew  the  dangers 
incident  thereto,  and  assumed  the  ri^  pv- 
tainlng  to  his  employment  The  reply  put  In 
issue  the  allegations  of  new  matter  in  the 
answer,  whereuiron  the  cause  was  tried,  re- 
sulting In  a  verdict  and  Judgment  for  the 
plaintiff  for  96,600.  and  the  d^Cendant  99- 
peals. 
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B.  W.  WlUrar.  €f  Portiaiid  <B8Wltt  *  Sex. 
of  Albanr,  Or.,  and  Wllbgr  &  Spencer,  of 
Portland,  ob  tike  brief),  tax  wpellant  MaA 
Weatberford,  of  Albany,  Or.  (Weatherford  ft 
Weatberford,  of  Albany*  Or.,  on  the  brief), 
tor  leipondent 

MOOBB,  J.  (after  statins  the  facts  as 
aboT^  It  uweara  from  a  transcript  of  the 
testimony,  g^rea  at  tbe  trial,  that  tbe  defffiid- 
ant  owns  and  openUes  at  Lebanon,  Dr.,  a  mill 
In  which  lumber  Is  manofacUired.  For  that 
iniriMMe  are  hauled  from  a  ptmd  In  which 
th^  are  stiwed  Into  tbe  mill,  where  tbey  are 
arranged  In  a  row  on  a  pLatfonn,  one  edge 
of  wbidi  Is  near  the  track  of  tba  carriage. 
In  order  to  pst  thereon  a  log,  or  to  turn  one 
after  a  slab  has  been  sawed  therefrom,  an 
overhead  canting  gear  la  employed.  This 
medbanAcal  lyvpUanoe  coulsts  of  an  Iron 
spool,  bavins  at  one  nnd  a  pulley  with  which 
a  friction  pnlley  encases  by  a  levw  operated 
by  the  sawyer.  Attached  to  the  spool  is  a 
chain,  one  end  of  whldb  descending  Is  plaoed 
several  times  round  a  large  log  and  fastened 
to  an  iron  dog  or  sharp  hook  driven  ther^n. 
If  the  log  Is  small,  however,  the  dialn  Is 
generally  placed  beneath  it  and  carried  ov« 
and  fastmed  to  a  hooh  on  the  rear  aide  of  the 
carriage.  When  thos  prepared  the  sawyer 
shifts  a  lever  bringing  the  trlcti<«  poltav  In 
contact  with  the  pulley  at  the  aid  of  the 
spool  whereby  the  chain  is  wound  uj^  rolling 
a  large  i»s  from  the  platform,  or  pushing  a 
small  one  to  and  upon  the  carriage  against 
the  headblocks,  to  whhdi  it  is  fastened  by 
iron  dogs.  When  thus  secured  the  log  Is 
p«ufaed  hy  the  headblodts  towards  and  In 
line  with  the  saw  by  the  movement  of  a 
ratchet  lero*  operated  an  employ^  who 
for  that  purpose  rides  the  carriage  wblob  is 
moved  forward  along  the  track,  and  against 
the  teeth  of  the  saw,  a  distance  eQual  to  the 
l^igth  of  the  log.  The  carriage  Is  then 
broseht  back,  and,  If  the  log  Is  not  turned  by 
the  canting  gear  so  as  to  form  a  right  aosle 
with  the  line  thus  cut,  the  ratchet  setter  by  a 
signal  from  tbe  sawyer  operates  the  lever 
forcing  the  log  out  the  requisite  distance  to 
saw  as  Indicated  a  board,  a  plank^  or  a  cant, 
when  tbe  carriage  is  again  returned,  and  the 
process  continued  until  the  log  is  mannfao- 
tnred  Into  lumber. 

The  plalnUfTs  husband,  who,  when  he  was 
injured,  was  28  years  old.  had  been  emi^oyed 
by  tbe  defendant  at  its  mill  yard  2%  months 
wh^,  without  any  previous  ^Eperlence.  he 
was  put  to  work  as  ratchet  setter  on  the 
log  carriage,  and  had  been  so  employed  6  or 
6  days  when  tbe  accident  occurred.  In  un- 
dertaking to  move  a  small  log  about  18  inch- 
es in  diameter  and  18  feet  in  length  from  tbe 
platform  to  the  carriage,  McDanlel  passed 
round  the  log  tbe  end  of  tbe  chain  leading 
from  the  canting  gear,  carrying  It  to  the  rear 
side  of  tbe  carriage,  where  it  was  made  faet 
to  a  hook  placed  there  for  that  purpose.  At 
his  signal  ttie  sawyer  applied  the  power  to 


the  friction  pulley  connected  with  the  cant- 
ing gear;  but  the  chain,  not  b^ng  perpendic- 
ular, caused  the  spool  to  be  pressed  by  tbe 
wel^t  of  the  log  and  the  ans^e  of  the  draw 
chain  BO  flnnly  against  ttra  other  pulley  that 
the  lever  by  whldi  the  meclianlsm  was  oper^ 
ated  could  not  be  released,  whereupon  tiie 
log  was  violently  hurled  over  the  top  of  tbe 
headblodu  towards  the  rear  side  ■  of  the 
carriage,  where  HcDanld  was  stationed, 
striking  htm  upon  the  breast  and  Inflicting 
the  injury  mentioned- 

W-.  O.  Robertson,  who  had  been  employed 
In  detendanf  B  mill  nearly  4  years  as  sawyer, 
but  who  was  not  thus  engaged  at  the  time 
of  the  aocddent,  testified,  as  plaintiffs  wit- 
ness, that  the  friction  gear  had  been  caught 
and  bound  several  times,  In  coDseQuence  of 
which  the  chain  refttred  to  had  been  brofcen- 

L.  w.  Anderson,  who  had  also  been  em- 
Idoyed  in  that  miU  and  worked  on  the  car- 
riage about  2  months  ^or  to  the  injury, 
testified  tloAt  daring  sw^  interval  tbe  frio- 
tloD  gear  had  been  caught  several  thnes, 
thereby  breaking  the  diain  connected  with 
the  canting  gear. 

W.  B.  Chance,  a  depnty  labor  commlsBion* 
tt,  as  defendant's  witness,  testified  that  a 
day  or  two  before  the  acddent  ho  examined 
the  defmdant'B  mill,  and,  ocmcluding  from 
the  Investisatlon  that  tbe  machinery  and  ap- 
pUanees  therelii  conformed  to  the  require- 
ments of  the  statute  reliUlng  to  fflictory  in^ 
wectlMi,  he  caused  a  certificate  to  thwt  ef- 
fect to  be  issued.  This  credential  is  dated 
February  16,  1012,  recites  that  unless  sooner 
revoked  it  will  be  in  force  and  ^foct  for  me 
year  from  May  8,  1011,  and  over  objection 
and  exception  ot  plalntUTs  counsel  the  cer- 
tificate was  received  in  evidence.  On  cross- 
examination  this  witness  was  asked :  "At  the 
time  that  you  gave  this  certificate  was  yon 
aware  that  the  chain  had  been  catching  and 
stopping  the  canting  gear,  so  that  it  would 
not  be  operated?"  He  answered:  "No,  sir." 
An  objection  was  Interposed  by  defendant's 
counsel  on  the  ground  that  the  inquiry  was 
incompetent,  irrelevant,  and  inunat«ial, 
and  not  proper  cross-examination.  Reidying 
thereto,  tbe  court  said:  "The  witness  has  al- 
ready answered  it"  No  motion  was  made, 
however,  to  strike  out  tbe  answtt-. 

[1]  An  exception  having  been  taken  by  the 
defendanf B  counsel  to  a  part  of  the  court's 
<^rges,  it  is  contended  that  an  error  was 
committed  in  instructing  the  Jury  as  follows: 
"In  this  case  there  has  been  Introduced  writ- 
ten evidence  In  the  form  of  a  factory  certifi- 
cate Issued  by  the  state  labor  commlsBlooer 
of  Salem,  Or.,  and  the  purpose  of  this  bit  of 
evidence  is  to  aid  the  Jury,  U  possible.  In  dis- 
closing the  motives  of  tbe  witness  Ctaanco 
who  testified,  you  heard  bis  testimony,  and 
the  certificate  is  before  yon  as  a  part  of  the 
evidence  in  the  case.  It  Is  a  certificate  to  the 
^Eect  that  the  law  known  as  the  factory  act 
has  been  complied  with.  The  factory  act  is 
not  the  law  under  which  this  action  has  been 
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brongbt,  and  flu  labor  commisaloiier  of  tbe 
fltata  la  not  Uw  official  nor  the  trlbnual  to 
determine  wltetber  or  not  the  plaintiff  has 
proven  tier  case  which  yon  are  to  try.  That 
province  la  exclnslTely  TOurs,  and  tt  becomes 
;onr  dnty,  In  the  light  of  the  Instmctlona 
which  I  am  giving  you  as  applied  to  the  evi- 
dence In  tbe  case,  to  pass  upon  that  qnestlon; 
the  effect  and  valoe  of  tbe  certificate  of  tbe 
state  labor  commissioner  being  as  I  have  In- 
dlcated.** 

It  is  argued  that  the  Jury  should  have  been 
told  that  the  certificate  afforded  prhxia  fftde 
evidence  of  a  compliance  with  the  provlalims 
of  the  act  referred  to,  as  declared  thereUi. 
U  O.  L.  I  S046.  It  does  not  appear  from  the 
hDl  vC  ecceptlons  that  any  request  was  made 
tor  an  instruction  announcing  the  degree  of 
proof  whldi  sniOi  certificate  imparts,  and, 
this  being  so,  can  It  be  said  that  the  portion 
of  the  charge  herelnbtfore  quoted  was  an  in* 
correct  statement  of  the  law  as  applied  to 
the  facts  Involved?  It  was  certainly  tiie  pre- 
rogative of  the  Jury  to  determine  from  the 
evidence  produced  whether  or  not  tiie  defend- 
ant had  been  n^Ilgent,  and,  If  so,  wbethM 
ItB  cartieasness  was  the  proximate  cause  of 
the  injn^'  What  tiie  court  said  with  re- 
spect to  disclosing  the  motive  of  tiie  witness 
Chance,  tlie  depaty  labor  comndssloner,  may 
have  alluded  to  his  lack  of  information  aa 
to  the  condition  of  the  pulleys  and  tbe  break- 
ing of  the  chain,  of  which  ttcts  he  had  no 
knowledge  when  he  issued  the  certificate. 
But,  however  this  may  be,  the  dhallenged  in- 
struction In  its  entirety  appears  to  be  a  cor^ 
rect  narration  of  the  legal  principles  applica- 
ble to  the  testimony  on  this  branch  of  the 
case. 

{2, 3]  An  exertion  was  taken  totiiecourl^s 
refusal  to  give  tbe  following  requested  inr- 
Btruction,  and  It  Is  maintained  that  an  er- 
ror was  committed  In  declining  to  charge  the 
;}ury  as  follows:  "If  in  this  case  yon  should 
find  that  the  deftedant  had  not  violated 
any  statute  relative  to  its  machinery,  then  I 
instruct  yon  that,  if  a  servant  voluntarily 
continues,  however,  without  complaint  or  ob- 
jection,  after  knowledge  or  notice  of  exist- 
ing rlsln,  under  conditions  by  which  be  Is 
<diargeable  with  an  ai^reciatlon  of  tbe  dan- 
ger, and  where  ordinary  prudmce  would  re- 
quire of  him  a  different  course,  he  Is  held 
also  to  take  upon  blmaelf  the  respontiMUty 
entailed  by  the  risk  he  cantlnnes  to  incor." 

Section  1  of  the  Employers*  UabfUtT  Act 
enumerates  the  kinds  of  constructimi,  im- 
provement, etc.,  and  tbe  dasses  of  business 
to  which  the  statute  relates.  It  also  con- 
tains a  clause  which  reads:  "And  generally 
all  owners,  contractors  or  subcontractors  and 
other  persons  having  chaise  o^  or  responal- 
Ue  for,  any  work  Involving  a  risk  or  danger 
to  the  employes  or  the  public,  shall  use  every 
device,  care  and  precaution  whlcb  It  is  prac- 
ticable to  use  for  the  protectlmi  and  safety 
of  life  and  Umb,  limited  only  1^  the  neces- 
sity for  pmBervlng  the  ^deney  of  the  struc- 


ture, machine  or  otiier  ai^ratns  or  device, 
and  wlthoat  re^rd  to  the  additional  cost  of 
suitable  material  or  safety  appliance  and  de- 
vices." 

Section  3  of  the  act  pats  upon  the  pemms 
thus  indicated  the  duty  to  see  that  Qie  le- 
quirements  of  this  statute  are  compiled  with, 
and  for  any  ftHure  in  this  req>eet  tadi 
individual,  when  found  gutl^  of  a  violatioii 
thereof,  shall  be  fined  or  ImptlBMied,  or  botii 
penalties  may  be  Imposed.  G«l  Laws  Or, 
1911,  c;  8. 

The  testimony  of  the  plaintiff's  wltaemi 
establishes  tHe  fket  that  befivre  MeDantel 
was  killed  tiie  fttetkm  pulleys  of  tbe  cant- 
ing gear  In  the  defuduilf  s  nin  ocotsloiuUly 
became  lodged  and  could  not  be  released  by 
the  lever  with  which  they  were  OBoally  con- 
trolled, '  because  the  chain  leading  from  tbe 
spool  was  drawing  at  an  angle  fordng  one 
pnUey  against  the  other  uid  at  times  break- 
iog  the  chain.  It  also  aRieared  from  such 
testimony  that  In  other  sawmills  In  Oregm, 
having  similar  canting  gear,  a  bIo«k  and 
sheave.  Iron  rolls,  or  other  mediaidam  was 
In  use  whereby  tibe  chain  pasBing  ovw  such 
appliance  was  necessarily  wound  upon  tfa« 
spool  in  such  manner  as  not  to  force  it  ta^ 
ward  or  baCk  on  its  spindle,  tberet^  dther 
locdlng  tiie  friction  pull^s  or  fbrdng  tiiem 
apar^  so  that  they  would  not  engage^  and 
that  audi  attachments  could  have  been  In- 
stalled in  the  defendant's  mlU  with  but  ttt- 
tie  expoise,  and  wltiiont  dlmlnlahiDg  Qie  ef- 
ficiency to  manufacture  lumber. 

The  Instruction  requested  was  predicated 
upon  the  theory  that,  If  the  Jury  'Should  find 
that  the  defeidant  had  not  vixOAtei  any 
statute  r^ttve  to  its  matddnery,"  thn  ther 
should  determine  that  certain  coiueqnenoes 
would  necessarily  follow.  l%e  .fault  of  tills 
proposed  InstrraiUon  lies  In  the  fhct  tiiat  it 
does  not  state  any  of  the  <All|^t3ons  put  up- 
on an  employer  by  statute,  thereby  designing 
to  have  fenbmltted  to  the  Jury  a  question  of 
law.  If  the  requested  instmctlon  had  been 
free  from  the  objection  adverted  to,  It  would 
have  been  Inappropriate,  for  in  Schulte  r. 
Fadfie  Paper  Go.,  13S  Pa&  527,  Mr.  Josttce 
I^kin,  In  referring  to  tlie  Empli^era'  lUMll- 
ty  Act,  says:  "The  effect  of  the  atatote  la 
to  eliminate  the  defezne  of  the  assumed  HA 
In  the  actiom  within  It"  8e^  also,  Dorn  r. 
Clarke- Wood  ward  Drag  Co.,  183  Pac.  Sffl.  No 
error  was  committed  in  reifoalng  to  charge  u 
requested. 

[4]  The  court  also  refused  to  give  the  fol- 
lowing requested  Instruttlon:  '^e  maimer 
in  whldi  yoa  diall  assess  damages,  if  yon 
assess  any,  must  be,  not  wbat  the  deceased 
would  have  earned  had  he  lived  for  tte  Iwl- 
ance  of  fats  expectancy,  bnt  what  be  wonld 
have  saved  or  probably  left  as  an  estate,  aa 
represented  by  his  n^  -savings,  and  whldi 
would  have  gone  for  tbe  bmeflt  of  his  es- 
tate ;  and.  In  ascertalnlnc  what  the  decessed 
would  have  saved,  I  Instmct  yon  that  yoa 
flboald  take  into  consideration  His  age,  hb 
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«billt7,  b]0  dlapoaltioik  to  labor,  bis  bablta  of 
Urlng,  and  bis  expenditures,  and  70U  sbonld 
base  7onr  decision  npon  tbls  and  notblng 
else,  so  far  as  damages  are  concerned." 

An  exception  having  been  taken  to  the  ac- 
tion of  the  court  in  this  respect,  it  Is  insisted 
that  an  error  was  thereby  committed.  What- 
ever may  formerly  have  been  the  rule  In 
Oregon  as  to  the  manner  of  ascertaining  the 
measure  of  damages  sustained  by  Che  death 
of  a  person  when  cansed  by  the  wrongful 
act  or  neglect  of  another  can  hare  no  appll* 
cation  to  the  statute  now  in  force.  Under 
the  prior  enactments  of  this  state  the  Injnry 
thus  occasioned  constituted  a  damage  to  tbe 
estate  of  the  deceased  for  the  recovery  of 
which  an  action  could  be  malntahied  only  by 
his  personal  representatlTes.  L.  O.  L.  |  380. 
The  Employers'  UabUity  Act  gives  to  cer^ 
tain  ennmerated  [wrsons  the  damages  thus 
sustained,  thereby  necessarily  exclnding  the 
decedent's  estate,  unless  there  Is  In  existence 
none  of  the  relatives  named,  or  the  residence 
of  the  person  entitled  to  the  damages  Is  In 
some  foreign  country  so  remote  as  to  render 
it  extremely  difficult  for  him  to  prosecute  an 
action,  amounting  almost  to  a  denial  of  Jus- 
tice, In  which  case  a  personal  representative 
can  maintain  an  action  under  section  880, 
Ij.  O.  L.  Statts  V.  Twoby  Bros.  Co.,  61  Or. 
002,  123  Pac.  900.  The  cause  herein  Is  pros- 
ecuted by  the  widow  of  the  person  killed, 
who  alone  la  entitled  to  the  recovery  which 
is  unlimited  in  amount,  and  not  restricted 
by  the  damages  which  the  decedent's  estate 
may  have  sustained,  but  Is  to  be  measured 
by  the  pecuniary  loss  suffered  by  the  person 
entitled  thereto.  McFarland  v.  Oregon  Blea 
By.  Co.,  138  Pac.  468;  McGUugherty  t. 
Rogue  River  Electric  Co.,  140  Pac.  64. 

No  error  was  committed  in  refusing  to 
give  such  instruction.  Other  errors  are  as- 
signed ;  but  a  careful  examination  of  the  en- 
tire testimony  which  Is  attached  to  the  bill 
of  exceptions  convinces  ns  that  a  proper  ver- 
dict was  rendered.  The  Judgment  entered 
thereon  ahoold  be  afllimed,  and  It  li  bo  or- 
dered. 

HcBRIDB,  0.  J.,  and  BURNETT  and 
BAMSET,  JJ.,  concur. 


8TATB  V.  HcDANIEIi  «t  aL 
(Snpreme  Court  of  Oregon.    April  21,  1914.) 

1.  GannirAL  IiAw  (f  673*)— BiOEPnoif  ot  Dv- 

IDBNCI— RESTKlOnON  TO  SPBCUZ.  PDBPOSB. 
On  a  trial  of  two  defendants  for  murder, 
the  refusal  to  restrict  evidence  of  declarations 
made  by  one  of  tbem  after  tfae  mnrder  in  the 
absence  of  the  other  to  the  declarant  is  error. 

[Ed.  Note.~For  other  cases,*  see  Criminal 
Iaw.  Cent  Dig.  H  1007, 1872-1ST6;  Dea  Dig. 
i  678.*] 

2.  Cbimiitai,  Law  <S  636*)— Tuai<— Prbbbnos 

or  DBRNDART. 

Tfae  trial  court  has  the  power  to  make  a 
nnnc  pro  tune  order  In  the  absence  ot  defendant 


for  the  entiT  In  the  Journal  of  a  record  of  a 
verdict  ot  convlotlon,  but  the  practice  is  not  to 
be  commeuded. 

CEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  146B-1482,  2120;  Dig. 
i  636.*] 

3.  Obxuihai.  Law  Q  096*)— RicoBn— Pbks- 

nrca  or  OmwMitDAin. 

Tht  record  case  ahoald  affirmatively  show 
that  defendant  was  present  whan  a  verdict  of 
conviction  was  received, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U,  2618,  2621,  2623-2526, 
2628^,  2630,  2I&6-%43;  I^ec.  Dig.  |  996.*] 

Department  No.  1.  AppeM  £rom  CSrenlt 
Court,  Crook  Ootmty;  W.  h,  Bradshaw, 
Judge. 

Gaylord  McDanltf  and  another  were  In- 
dicted for  murder,  and  from  a  c<»iTlctlon  of 
defendant  MtiDanlel  ^on^  he  appeals.  Re- 
versed and  remanded. 

The  defendant  was  indicted  and  tried  Joint- 
ly with  Fannie  C  Poch  for  the  murder  of 
Herman  Poch.  Upon  the  trial  evidence  was 
offered  of  certain  declaratl<ms  and  admissions 
of  Fannie  C.  Poch,  which  were  made  after  the 
killing,  but  not  in  the  presence  of  McDaolel, 
tending  to  incriminate  herself  and  her  code- 
fendant  The  defendant  McDanlel  objected 
to  this  testimony  as  affecting  himapTf,  and 
moved  that  the  statements  should  be  with- 
drawn from  tbe  Jury  so  far  as  they  affected 
him ;  but  both  tbe  objection  and  the  motion 
were  overruled  by  the  court  The  jury  re- 
turned a  verdict  of  guilty  of  murder  In  the 
second  d^ree  against  him  and  acquitted  Mrs. 
Poch.  The  verdict  was  received  and  filed, 
but  not  recorded,  and  the  defendant  was  sen- 
tenced to  Imprisonment  for  life.  Subsequent- 
ly, and  at  the  next  term,  a  nunc  pro  tunc  or- 
der was  made  by  the  conrt  in  Oie  following 
language:  "In  the  Circuit  Court  of  the  State 
of  Oregon  for  Crook  County.  The  State  of 
Oregon,  Plaintiff,  v.  Gaylord  McDanlel  and 
Fannie  C.  Poch,  Defendants.  Now  at  this 
time  this  case  coming  on  for  hearing,  for  an 
order  to  have  the  Journal  entry  of  the  return 
of  the  verdict  of  the  Jury  in  the  above-enti- 
tled case  entered  in  the  Journal  of  tbls  court 
as  of  the  21st  day  of  May,  1913,  tbe  day  on 
which  it  was  returned  into  court  by  the  Jury, 
and  it  appearing  to  the  court  that  the  Jury 
In  the  above-entitled  case  returned  its  ver- 
dict Into  court  on  the  21st  day  of  May,  1918, 
and  was  filed  therein  on  said  day,  that  the 
clerk  by  oversight  neglected  to  enter  the 
same  in  the  Journal  of  this  court  on  said  day 
or  at  all.  It  Is  therefore  ordered  and  ad- 
Judged  by  the  court  that  an  entry  of  the  re- 
turn of  said  verdict  of  said  Jury  in  the  above- 
entitled  case  be  entered  now  as  of  tbe  21st 
day  of  May,  1913,  in  Uie  Journal  of  this 
court,  by  the  clerk.  Dated  this  14th  day  of 
June,  1918.  W.  L.  Bradi^aw,  Judge  Be  it 
remembered  that  at  a  regular  term  of  the 
drcnit  court  of  the  state  of  Oregon,  for  the 
county  of  Crook,  begun  and  held  at  the  co1lr^ 
hoiue^  In  Mneville.  in  aald  oonnty  and  Atate 
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on  Monday  the  5th  day  of  Uay,  A.  D.  1918, 
the  same  being  the  first  Monday  in  said 
month  and  the  time  fixed  by  law  for  holding 
a  regular  term  of  said  court,  when  were  pres- 
ent: The  Hon.  W.  I*  Bradshaw,  Judge,  Pre- 
siding, W.  A,  Bell,  District  Attorney.  War- 
ren Brown,  Clerk.  Frank  Elkins,  Sheriff. 
When,  on  Wednesday  the  21st  day  of  May,  A. 
D.  1013,  or  the  fifteenth  judicial  day  of  said 
term,  among  others,  the  following  proceedings 
were  had  to  wit:  State  of  Oregon,  Plaintiff, 
T.  Gaylord  McDaniel  and  Fannie  C.  Poch, 
Defendants.  Now,  on  this  2l8t  day  of  May, 
1913,  comee  on  this  cause  to  be  heard,  the 
Jury  heretofore  impaneled  and  sworn,  return 
Into  open  conrt  their  r^dict,  which  reads  as 
follows,  to  wit:  'In  the  circuit  court  of  the 
state  of  Oregon  for  the  comity  of  Crook. 
State  of  Oregon,*  Plaintiff,  t.  Oaylord  McDan- 
iel and  Fannie  G.  Poch,  Defendftnta.  Verdict 
We,  the  pury  Impaneled  In  the  above-entitled 
cause,  find  the  defendant  Oaylord  BfeDanlel 
guilty  of  murder  In  the  second  degree  and  the 
defendant  Fannie  C  Poch  not  gtdlty  as  charg- 
ed. C  R.  McLallln,  Foreman.*  Said  verdict 
was  read  In  open  court  and  ordered  filed  by 
the  clerk.  Whweupcm  the  d^endant  Oaylord 
MdDanlel  wag  remanded  to  tiie  custody  of  the 
dierlfl  of  Crook  county,  Or„  and  the  Jury  was 
discharged  from  further  consideration  of  the 
case." 

N.  G.  Wallace,  of  Prinevllle  (G.  L.  Bemler, 
of  Prinevllle,  on  the  brieQ,  for  appellant. 
W.  H.  Wirtz,  Dlst  Atty..  of  PrinevlUe  (W.  A. 
Bell,  of  Obe  Dalles,  on  the  brlsQ,  for  tt^ 
State. 

McBRIDB.  C.  3.  (after  stating  the  facts  as 
above).  ^e  conrt  erred  in  refusing  to 

restrict  the  evidence  of  the  declarations  of 
Mrs.  Poch  made  after  the  killing  and  not  in 
the  hearing  of  her  codefendant  Declara- 
tions of  an  alleged  conspirator  made  after 
the  termination  of  the  conspiracy  are  not 
admissible  against  a  co-conspirator.  S  Cyc. 
680  B,  and  cases  there  dted.  A  conspiracy 
is  In  the  nature  of  a  criminal  partnership  to 
do  an  unlawful  act,  and  as  in  cases  of  ordina- 
ry partnerships  each  partner  is  bound  by  the 
acts  and  declarations  of  his  fellow  partners 
made  or  done  In  furtherance  of  the  common 
object;  so  In  conspiracy  each  cwsplrator  Is 
bound  by  the  acts,  declarations,  and  admls- 
slons  made  by  a  fellow  conspirator  before  the 
termination  of  the  conspiracy,  but,  when  the 
unlawful  object  has  been  accomplished,  the 
conspiracy  is  at  an  end— the  criminal  part- 
nership Is  dissolved — and  no  member  of  It 
can  bind  the  others  by  his  own  acts,  admis- 
sions, or  declarations.  The  court  should 
have  expressly  directed  the  jury  that,  while 
the  evidence  In  question  might  be  considered 
as  against  Mrs.  Poch,  it  could  not  be  consid- 
ered as  tending  to  prove  anything  against  de- 
fendant McDanlel.  While  we  are  of  the  opin- 
ion that  the  court  had  a  right  to  make  the 


nunc  pro  tune  ozSer  la  the  absence  of  tite 
defendant,  It  is  a  practice  not  to  be  commend- 
ed. Neither  the  nunc  pro  tunc  order  nor  the 
record  of  convicti<Hi  or  judgment  shows  tbat 
the  defendant  was  present  when  the  verdict 
was  received.  This  was  a  grave  Irregolulty 
to  say  the  least  The  defendant  had  a  con- 
stitutional right  to  be  present  at  every  state 
of  the  proceedings,  and  the  record  should  af- 
firmatively show  that  he  was  present  12 
Cyc.  686,  and  cases  there  dted;  Bishop,  New 
Criminal  Procedure,  8  1001 ;  State  v.  Walton, 
SO  Or.  142,  91  Pac.  400,  13  D.  B.  A.  (N.  8.) 
811 ;  People  V.  Jung  Qung  Sing,  70  CaL  48B^ 
11  Pac.  756.  While  we  are  not  prepared  to 
say,  In  the  absence  of  a  statute  requiring  tbe 
presoice  of  a  defendant  to  be  noted,  Oat  a 
failure  to  record  the  fact  of  his  prasewe 
would  render  the  trial  nugatory,  yet  the  prac- 
tice of  doing  so  has  been  so  nearly  unlveMl 
and  Immemorial  that  it  Is  better  not  to  deri- 
ate  from  It 

Other  objectlonB  are  urged,  but  we  deem 
them  without  merit 

The  admission  of  tbe  declaratiom  of  Un. 
Poch  without  limitation  ot  their  ^IMt  was  u 
prejudlcUI  to  defendant  tbat  it  necesBttates 
a  reversal  of  this  case. 

The  judgment  wUl  therefore  be  rerersed, 
and  a  new  trial  granted. 

MOORE,  BURNETT,  and  RAMSE7,  JJ., 
concur. 


JONES  et  al  v.  McOINN,  Oircnit  Jodge. 
(Snpreme  Conrt  of  Oregon.    Aptil  21,  1014.) 

1.  CONTBACTB  (J  266*)— RBSCISSIOir— Rbstobi- 
TioN  of  Gonsidebation. 

The  general  role  tbat  a  party  seeUnc  to 
rescind  a  contract  for  frand  shall  restore  the 
consideration  does  not  apply  where  the  proper^ 
ty  has  been  destroyed,  la  worthless,  or  Is  taken 
from  htm  without  his  fttnlt 

[Ed.  Note.— For  other  caisa,  see  Oontiadib 
Cent  Dig.  |  1186;  Dec.  Dig.  i  266.*} 

2.  CoNTSAOTS  (f  274*)— "Rksoibsiow." 

"Rescission"  means  that  both  parties  to  ft 
contract  sball  be  wholly  released,  as  thon^  it 
bad  not  been  made. 

[Bd.  Note.— For  other  cases,  see  Cootncta, 
Cent  Dig.  H  1202-1206;  Dea  Dig.  f  274.* 

For  other  definitions,  see  Words  and  Pbnuc% 
vol.  7,  p.  6130.] 

8.  CONTBAOTB  (8  266*)— RESCISSION— RlSTOU- 
TION  OF  ConsiDEBATION. 

When  coorts  cannot  place  the  parties  in 
statu  quo,  they  are  not  precluded  from  sraatuif 
relief  from  frand;  damages  being  given  if  ei- 
ther party  cannot  restore  the  property,  and  in- 
ability to  restore  resulting  from  the  oonrse  oi 
complainant  when  not  aware  of  the  band  not 
preventing  relief. 

[Ed.  Note.-*For  other  cases,  see  Oantracta, 
Cent  Dig.  §  1186 ;  Dec.  Dig.  f  266.*] 

4.  SAI.E8  <S  124*)— RbSOZUXOH— BBBKOATIOM 

or  Consideration. 

Where  a  buyer  offers  to  restore  the  goodi 
received  under  a  sale  induced  by  fraud,  and  the 
seller  absolutely  refuses  to  receive  tnem,  tbe 
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bii7«r  irin  b*  lAttred  ham  Oe  dnlr  of  MtnaDy 
retnrnbv  or  tanderinc  than. 

ISta.  NotflL— For  other  caam,  see  Sales.  Oent 
ZMs.  H  303-^12;  Dec.  DtcTl  124.*] 
S.  CoNTRAcrs  (i  266*)— r^Btoamon  or  Oausc 

— PXOCEEDINQS    IN    LOWBB  OOITIT— Smn- 

oiBKOT  or  Deobkb. 

Where  plaintiff  recelyed,  under  m  contract 
with  defendante,  a  lease  of  an  apartment  booae 
and  the  furniture  contained  therein.  Incumbered 
by  a  chattel  mortage,  and  In  a  salt  to  rescind 
for  fraud  tendered  Uie  propertr  into  eoart  and 
paid  the  rent  tUl  a  deoee  in  her  taTor  for  re- 
sclssion,  after  which  die  refosed  to  continne  the 
paTmeotB,  and  the  mortgage  waa  foredoee^  and 
on  appeal  the  decree  waa  simply  affirmed,  the 
trial  court,  on  recelvins  tlie  mandate,  properly 
entered  a  decree  requiring  defendants  to  sar- 
render  plaintUTs  notes  and  morteue  for  can* 
eellation  and  reconvey  the  land  received  by 
them,  though 'it  had  become  impossible  for  plain- 
tiff to  place  them  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Contracte, 
Gent.  Dig.  {  1186;  Dec.  Dig.  |  266.*] 

Departnnnt  2.  Orij^al  proceeding  by 
Minerva  A.  Jones  and  another  for  mandamus 
against  Henr^  B.  McGinn,  Judge  of  the  CSr^ 
cult  Court  for  the  Fourtb  Judicial  District 
Denied. 

Sam  White,  of  FbrUand  (Uannlng,  White 
A  Hitch,  of  Portland,  on  Uie  brief),  for  ptaln- 
tliTs.  Allan  B.  3of  and  John  F.  Logan,  both 
of  Portland,  for  defendant. 

FBB  CURIAM.  This  Is  an  original  pro- 
ceeding In  this  court  by  writ  of  mandamus 
against  tiie  defendant,  as  Jndge  of  the  drcult 
court  of  Multnomah  coan^,  to  require  him 
to  enter  decree  in  that  court  In  accordance 
with  the  mandate  of  this  court  In  the  case  of 
Owen  T.  Jones,  Issued  the  20th  day  of  Novem- 
ber, 1013.  The  controversy  arose  imder  the 
following  condition  of  the  last^iamed  case: 
It  was  brousiht  here  on  appeal  by  the  defend- 
ants, and  the  decree  of  the  dicult  court  was 
affirmed.  The  opiniott  Is  reported  In  136  Pac. 
332.  The  defendants  were  owners  of  a  lease 
iipcm  an  apartment  house  and  of  the  furni- 
ture contained  therein,  and  made  a  contract 
with  the  plaintiff  to  exchange  the  same  for 
plalntUTs  dwelling  and  two  lots  In  Portland 
and  certain  promissory  notes.  Tbat  many 
false  representations  were  made  to  the  plaln- 
tlfl  by  the  defendants  and  tbdr  agent,  and 
frauds  perpetrated  upon  her,  was  fully  estab- 
lished at  tbe  trial,  b^ng  redted  in  the  answer 
to  the  writ  In  this  case.  Immediately  after 
plaintiff  had  completed  the  exchange,  she 
learned  of  the  misrepresentations  and  firauds 
of  the  defendants,  and  rescinded  tbe  trade, 
giving  defendants  notice  thereof,  and  brought 
mlt  In  the  circuit  court  of  Multatunah  coun- 
ty to  retract  the  trade,  to  recover  her  proper- 
ty, and  to  have  canceled  the  notes  she  had 
given  In  the  sum  of  fl,075,  and  to  have  de- 
fendants adjudged  to  take  back  th^  inop- 
erty.  For  that  purpose  plaintiff  tendered  the 
property  into  court  The  furniture  and  the 
lease  of  ISne  apartment  bouse  had  been  incnm* 
bered  by  the  defendants  by  a  chattel  mort- 


gage in  tbe  sum  at  fSOO,  as  security  for  flhe 
payment  of  the  roit  of  $130  par  month,  which 
Owen  paid  until  decree  of  the  circuit  court 
was  rendered,  covering  a  period  of  about  sev- 
en months,  when  she  reused  to  make  farther 
payments  thereof,  and  tendered  the  property 
to  the  defendants.  The  rent  thereafter  being 
nnpaldt  the  mortgagee  foreclosed  the  chattel 
mortgage  and  sold  the  furniture,  delivering  it 
to  the  purchaser.  The  mandate  of  this  court 
was  simply  an  afDrmance  of  the  decree  of  the 
drcnit  court;  namely,  that  the  contract  be 
rescinded.  When  the  mandate  was  received 
by  the  circuit  court,  conditions  bad  changed, 
and  the  property  In  the  rooming  house  was  no 
longer  In  the  possession  of  the  plaintiff, 
through  no  act  of  hers,  and  could  not  be  re- 
turned by  her  to  the  defendants.  The  cir- 
cuit court,  after  a  recital  of  the  conditions, 
rendered  a  decree  upon  the  mandate  to  the 
effect  that  tbe  contract  be  rescinded,  and,  it 
appearing  that  Edfth  Owen,  since  the  com- 
mencement of  the  snlt,  bad  at  all  times  while 
the  property  was  in  her  possession,  and  until 
the  same  was  taken  from  her  possession  by 
process  of  law,  been  ready  and  willing  to  turn 
It  over  to  the  defendants,  and  had  at  all 
times  tendered  back  said  property,  ruled  that 
the  deed  by  Owen  to  Jones  be  canceled,  and 
defendants  ordered  to  execute  and  deposit 
with  the  dei^  of  the  court  a  deed  of  convey- 
ance to  Owen  of  sold  lots  6  and  21,  and  to 
surrender  for  cancellation  tbe  Owen  notes 
and  the  mortgage  securing  the  same,  together 
with  possession  of  said  lands.  Defendants 
objected  to  said  decree,  InslBtlng  that,  if 
Owen  did  not  place  defendant  In  statu  quo  by 
the  redelivery  of  tbe  rooming  house  and  con- 
tents free  from  charge,  sbe  was  not  entitled 
to  rescind  the  contract,  and  applied  for  this 
writ  of  mandamus  to  require  tbe  circuit  court 
to  enter  the  decree  affirmed  by  this  court 
Tbe  judge  of  tbe  circuit  court  answered  the 
writ  setting  up  tbe  facts,  to  which  a  demur- 
rer was  filed.  The  foregoing  consUtutee  the 
issue  before  us. 

[1]  Plaintiff  in  this  proceeding  insists  there 
is  no  exertion  to  the  rule  that  there  can  be 
no  rescission  of  a  contract  unless  tbe  plaintiff 
in  tbe  suit  for  tiiat  purpose  places  the  de- 
fendants in  statu  quo.  Tbe  general  rule  for 
rradflsion  of  a  contract  fbr  fraud  requires 
tbat  tbe  party  seeking  to  rescind  shall  re< 
store  the  consld^tlon  be  bas  received  under 
tbe  contract ;  but  there  are  exceptions  to  tbls 
rule,  many  of  wblcb  are  ^ven  In  0  Cyc.  489; 
nam^,  where  the  property  has  been  destroy- 
ed, Is  worOilesB,  or  is  tak&i  from  faim  with- 
out his  fault  In  Hennlnger  t.  Heald,  01  N- 
J.  Eq.  74,  26  Atl.  44»,  it  Is  expressly  mentton* 
ed  that  If  the  property  la  taken  on  a  prior  ex- 
isting Hen  he  Is  not  required  to  restore  It 
Tfana,  In  Hammond  r.  Pennock,  61  N.  T.  145, 
It  Is  held  tbe  same  property  need  not  be  re- 
turned. It  Is  !n  the  discretion  of  tbe  equity 
court  to  decree  what  return  shall  be  made. 


*Wor  ether  esMS  see  same  tegde  and  aeetlon  NUHBBR  In  Dec.  Dig.  A  An.  Dig.  K«r-No.  SerlM  A  Rm^XsgMUa 

Digitized  by  Vj005 


996  PAGIFZO 

Tbe  Mint  to  held  la  Jerrla  t.  Benldfle,  28  U 

T.        (N.  &)  481. 

[t]  BMdBBloii  meua  that  both  parttoB 
shall  be  wholly  rrieaaad  from  the  oontnct  as 
though  It  hmd  not  Iwea  made,  Hie  oommm 
law  regnires:  First  that  the  partleB  nefeliic 
to  resdod  nnut  retam  ttie  cooatderation  re- 
celved  before  he  can  reclaim  what  he  parted 
with;  but  thift  ia  not  the  only  nile  la  eonU^. 
hot  the  bin  should  offer  to  return  If  the 
oonrt  shonld  so  decree.  It  Is  ssld  In  note  90, 
9.  441.  of  9  C^:  "The  best-ooneddtted  cases 
In  equity  go  far  to  bear  out  the  propoaiUon 
that  there  la  a  remedy  in  eqalty  to  ask  the 
court  to  rescind  without  reanlxbig  an  abso- 
lute return  before  suit;  wbererer  such  a  re- 
turn would  operate  to  enhance  tbo  completft- 
nesB  of  the  fraud  or  abandon  ttie  little  in- 
demnity OuLt  already  exists."  HiIs  was  the 
theory  In  CrosBen  y.  Murphy,  31  Or.  114,  49 
Fac.8S8.  It  Is  said  In  the  text  of  8  C^a  441: 
"Since  the  doctrine  that  one  must  restore 
what  he  has  received  Is  so  frequently  used  to 
shield  the  party  guilty  of  the  fraud.  It  Is  not 
strange  that  the  courts  have  esidearoied  to 
put  some  limits  to  the  doctrine  Itself." 

[3]  When  the  courts  cannot  place  the  par^ 
tlaa  In  statu  quo,  they  are  not  precluded  from 
granting  relief  from  fraud.  Myrlck  v.  Jacks, 
83  Ark.  425.  Equity  courts  can  go  more  on 
presumpttTe  CTidence  than  law  courts.  If 
either  party  cannot  restore  the  property, 
damages  may  be  given;  and,  If  the  inability 
to  restore  happens  by  the  course  of  complain- 
ant, it  should  not  prevent  his  obtaining  relief 
if  he  was  not  aware  of  the  fraud.  Warner 
V.  Daniels,  20  Fed.  Gas.  17,181.  The  com- 
plainant is  entitled  to  rescission  because  of 
fraud,  and  it  Is  immaterial  that  statu  quo 
cannot  be  literally  restored.  Brown  v.  Nor^ 
man,  66  Miss.  369,  4  Sontb.  293,  7  Am.  St 
BeP.  663;  Slsson  v.  Hill,  18  B.  I.  212,  26  AO. 
196,  21  I/.  B.  A.  206 :  Scott  v.  Perrln,  7  Ky. 
(4  Bibb)  360;  Mlncho  v.  BankertT  Life  Ins. 
Co.  of  City  of  New  York,  124  App.  Dlv.  578, 
109  N.  T.  Supp.  179;  Placer  County  v.  Free- 
man. 149  GaL  739,  87  Paa  628. 

[4]  It  ia  further  held  that,  if  the  buyer  of- 
fers to  restore  the  goods  received  by  him  un- 
der a  sale  Induced  by  fraud,  and  is  met  by 
an  absolute  refusal  of  the  seller  to  receive 
them  If  tendered,  he  will  be  relieved  from  the 
duty  of  actually  returning  or  tendering  them. 
Milliken  v.  SkiUings,  89  Me.  180,  183,  36  Atl. 
77 ;  9  Cyc.  441,  u.  96. 

[f]  Here  the  defendant  has  continuously 
and  strenuously  resisted  a  rescission.  It  ap- 
pears that  the  plaintiff  In  the  suit  for  re- 
scission paid  the  rent  on  the  bouse  until  the 
day  of  the  decree  of  the  circuit  court  in  her 
favor,  and  then  demanded  that  the  property 
be  redelivered  at  once,  and  that  she  be  re- 
lieved of  further  liability.  It  was  thereaft- 
er, in  May,  1913.  that  the  property  was  taken 
on  foreclosure;  Mrs.  Owen  contending  that 
the  house  could  be  run  only  at  a  great  loss, 
and  was  therefore  worthless;  and,  the  decree 
so  requiring  the  reedsslou  of  this  contract. 


BBPOBTBB  (Oa; 

lAainUff  made  no  fnrtiier  dalm  to  tbe  prop- 
erty, oontoidliiff  that  it  waa  tbanmttar  at  de- 
feudanfa  risk.  Defendants  by  tbe  appeal  de- 
layed the  execution  of  the  decree  for  more 
than  a  year,  thus  attempting  to  xe«alre 
plalnlifE  to  run  the  opartmoit  bouse  In  the 
mean  tJ  me,  which.  It  is  alleged,  would  have 
beu  at  a  loss  of  more  tlian  $100  per  monOL 
TtOB  condition  was  created  tqr  Hie  defandantif 
appeal,  which,  we  agree  with  Judge  MeOlnn, 
equity  aboald  not  require,  niere  is  no  ques- 
tion in  this  case  but  that  defendants  secured 
tbe  contract  souiiit  to  be  rescinded  by  gross 
imposition  and  fraud,  and  to  adopt  defeod- 
sntir  theory  of  Iho  case  would  be  to  Impose 
upon  Mrs.  Owen  a  loss  greater  then  the  ralue 
of  the  whole  property  she  thought  she  was  to 
receive.  She  has  cared  for  the  property  and 
paid  all  ezpoiBs  therefor  until  the  decree  waa 
rendered  in  h^  favor  in  the  dxcnlt  court  in 
November,  tm,  which  la  aU  that  sboald  be 
required-  Tbe  situation  Is  not  an  ordinary 
one  In  whldi  resclsslmi  Is  soi^t  In  ttiis 
case  evidently  the  good  will  of  the  business 
.  snd  tbe  lease  of  the  bonae  In  wbidi  it  was 
conducted  were  the  principal  values  passing. 
The  furniture  had  but  little  value  If  removed 
from  the  bouse.  The  payment  of  tbe  rent, 
gas  bill,  ll^t  bill,  expense  of  scavenger,  and 
cost  of  heating  were  all  frequent.  Inevitable, 
and  relentless  as  Incident  to  the  business. 
It  was  In  the  power  of  the  defendants  to  de- 
lay the  time  to  assume  them,  and  thus  work 
a  hardship  upon  the  plaintiff.  If  not  actually 
to  render  her  bankrupt,  making  It  Impossible 
for  her  to  retain  the  property  for  redelivery. 
These  are  matters  not  involved  In  the  ordinary 
sale  of  personal  proper^,  and  litigants  must 
act  at  their  peril  In  such  cases  as  a  mistake 
may  result  In  great  loss.  It  Is  held  in  Ne- 
blett  V.  Macfarland.  92  U.  S.  101,  23  L.  Ed. 
471:  "A  party  seeking  to  set  aside  a  sale  of 
shares  Is  not  bound  to  pay  calls  on  them  to 
.prevent  forfeiture  after  filing  the  bill; 
*  •  •  the  party,  In  substance,  redeliver- 
ing the  bond  as  a  condition  of  obtaining  such 
reconveyance,  it  would  seem  that  a  defense  of 
this  character  could  not  be  a  good  one.  But 
of  this  the  appellant  must  take  his  chance.  It 
the  bond  has  become  thus  impaired.  It  Is  no 
worse  than  the  loss  of  a  perishable  article, 
or  the  forfeiture  of  shares  during  the  Uttga- 
tion.  These  circumstances  do  not  alter  the 
rule  of  law." 

The  contract  must  be  rescinded  In  toto; 
that  is,  the  parties  must  be  wholly  released 
from  it,  though  not  necessarily  placed  In  statu 
quo.  That  is  often  ImpracUcal  and  would 
render  rescission  Impossible  In  many  cases. 
See  Catling  v.  Newell,  9  Ind.  572 ;  Smith  v. 
Love,  64  N.  0.  439.  So  equity  adapts  Itself 
to  the  drcumatances  of  the  case  in  rescis- 
sion. BeU  V.  Merrlfleld,  109  N.  Y.  202,  16 
K  E.  66. 4  Am.  St  Rep.  436.  Defendants  had 
ample  opportunity  while  the  property  was 
Intact  to  protect  themselves — namdy,  after 
the  decree  in  plalntUTs  favor  In  the  drcolt 
court— and  equitr  should  rsqi^  that  tba  da- 
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lay  caused  by  defendants  should  be  at  their 
risk.  Therefore  we  find  that  there  was  no 
error  In  the  decree  entered  by  the  circuit 
court  on  the  24di  day  of  Jannaiy,  1:914. 
which  la  ae  follows: 

"It  is  hereby  ordered,  adjudged,  and  de- 
creed that  the  contract  and  transaction  of 
sale,  trade,  or  ezcliange  entoed  Into  between 
plaintiff  and  defendant  Minerva  A.  Jones  on 
or  about  April  9,  1912,  be  and  the  same  Is 
liereby  declared  fraudulent  and  void,  and 
the  same  is  hereby  rescinded,  canceled,  annul* 
led,  and  held  for  nanght;  and  it  further 
appearing  to  the  court  tiiat  the  plaintiff, 
Bdith  Owen,  since  the  conunencemoit  of  thla 
suit,  has  at  all  times,  while  the  property  was 
In  her  possession  and  until  the  same  was  tak- 
en from  her  jmssesedon  by  process  of  law, 
beefc  ready  and  willing  to  turn  over  and  de- 
liTer  back  to  the  defendants  all  property  re- 
ceived from  defendants  in  the  above-mention- 
ed transaction  of  exchange,  and  has  at  all 
such  times  offered  and  tendered  back  the 
said  property  In  the  same  good  order  and 
condition  in  which  it  was  received,  reason- 
able use  and  wear  thereof  excepted,  and 
that  such  offer  and  tender  was  made  in  open 
ocmrt  Dpon  the  trial  of  this  cause,  and  has 
never  been  accepted  by  the  defendants;  and 
it  furthn  appearing  to  the  court  that,  since 
the  decree  of  this  court  was  entered  herein, 
and  while  this  cause  was  pending  In  the 
Supreme  Court  of  the  state  of  Oregon  upon 
appeal  from  this  court,  a  certain  mortgage 
placed  ui>on  th^  said  rooming  house  and  fur- 
nishings by  the  defendants  prior  to  the  date 
of  the  fraudulent  transfer  of  the  said  prop- 
erty to  this  plaintiff  and  existing  on  the 
date  thereof  became  due  and  was  foreclosed 
in  this  court  by  suit  in  eqalty,  and  that  these 
defoidants  were  duly  served  with  summons 
and  conq^lalnt  to  said  foreclosure  suit,  and 
made  no  appearance  therein,  but  suffered  the 
said  mortgage  to  be  foreclosed  as  by  default; 
and  It  further  appearing  that  said  rooming 
bouse  and  furniture  therein  was  taken  from 
tbe  possession  of  plaintiff  by  due  process  of 
law  under  said  foreclosure  proceedlni^  and 
was  duly  and  regularly  sold  under  the  decree 
of  this  court  in  accordance  with  tbe  laws  of 
the  state  of  Oregon  in  such  cases  provided  to 
satisfy  the  said  mortgage  so  placed  upon  the 
property  by  these  defendants,  as  aforesaid, 
and  that  the  defendants  made  no  ritort  or 
attempt  to  redeem  the  said  property  or  to 
protect  their  rights  therein,  if  any  they  had 
or  claimed,  but  knowingly  waived  the  same, 
and  that  the  said  rooming  house  and  the  fur- 
niture therein  has  passed  into  the  hands  of 
innocent  purchasers,  and  that,  by  reason  of 
the  premises,  and  without  any  fault  or  n^- 
lect  upon  the  part  of  plaintiff,  it  has  become 
and  is  impossible  for  plaintiff  at  this  time  to 
deliver  over  to  the  defendants  the  said  room- 
ing house  or  contents,  and  that  plaintiff, 
Owens,  has  never  Incumbered  said  property 
In  any  manner,  save  and  except  her  diattel 
mortsage  given  to  deCeodante  for  tbe  pur- 


chase  price  thereof,  whl<A  said  chattel  mort- 
gage has  been  and  Is  heoreby  canceled. 

"(2)  That  the  deed  executed  by  the  plain* 
tiff,  Bdlth  Owen,  to  the  defendant  Minerva 
A.  Jones  on  or  about  pie  Mh  day  of  April. 
1612,  for  lots  six  (6)  and  twenty-one  (21)  in 
block  three  (S)  of  Olovecdale  tract,  in  Mult- 
nomah oonnty.  Or.,  be,  and  the  same  la,  her^ 
by  canceled  of  record,  and  the  said  defendant 
Minerva  A.  Jones  la  hereby  ordered  and  di- 
rected forthwith  to  execute  and'deposlt  In 
this  court  a  reconveyance  with,  full  covenants 
of  warranty,  reconveying  to  the  plaintiff, 
Edith  Owen,  the  said  lots  six  (6)  and  twenty- 
one  (21)  in  block  three  (3)  of  said  Qoverdale 
trac^  free  from  all  debts,  Uens,  Incumbrances^ 
or  damage  done,  made,  or  suffered  by  the 
said  defendants,  or  either  of  them,  or  an; 
person  acting  under,  by,  or  through  them, 
and  the  clerk  of  this  court  is  hereby  directed 
forthwith  to  deliver  the  said  deed  of  convey- 
ance to  the  said  plaintiff,  Edith  Owen. 

"&)  That  the  said  defendants,  Minerva  A. 
Jones  and  0.  M.  Jones,  fortiiwlth  deposit  In 
this  court  the  27  promissory  notes  so  execut- 
ed by  tbe  said  plaintiff.  Bdlth  Owen,  to  the 
said  defendant  Minerva  A.  Jones  on  the  9th 
day  of  April,  1912,  the  same  being  26  prom^ 
Issory  notes  for  $40  each  and  one  note  for 
|55  and  one  note  for  bearing  Interest  at 
8  per  cent  per  annum,  and  payable  30  days 
apart,  the  first  note  being  payable  May  9, 
1912,  and  that  thereupon  the  clrak  of  this 
court  is  directed  to  cancel  tbe  same  and  to  re- 
turn the  said  canceled  notes  to  the  plaintiff, 
Edith  Owen,  and  that  a  certain  chattel  mort- 
gage executed  by  Edith  Owen  to  the  said 
Minerva  A.  Jones  on  the  9th  day  of  April, 
1912,  to  secure  said  27  notes,  and  covering 
tbe  furniture  and  fixtures  then  and  now  be- 
ing in  the  said  apartment  bouse  at  927  Union 
avenue,  Portland,  Or.,  be,  and  the  same  Is, 
hereby  canceled,  annulled,  and  discharged 
of  record;  and  it  is  further  ordered  that  the 
county  derk  of  Multnomah  county.  Or.,  make 
the  proper  entries  canceling  upon  the  records 
of  Multnomah  county.  Or.,  the  said  chattel 
mortgage  and  the  above-d^cribed  deed  from 
Edith  Owen  to  the  said  Minerva  A.  Jones  toe 
the  said  real  property,  to  wit:  Lots  six  (6) 
and  twenty-one  (21)  in  block  three  (3),  Clover- 
dale. 

"(4)  It  is  further  ordered  and  decreed  that 
the  said  defendants,  Minerva  A.  Jones  and 
O.  M.  Jones,  forthwith  deliver  up  possession 
of  the  said  lots  six  (6)  and  twenty-one  ^1) 
In  block  three  Cloverdale  tract,  with  the 
dwdling  house  thereon,  to  the  plaintiff,  Edith 
Owen,  and  also  deliver  to  the  said  Bdltb 
Owen  aU.  furniture  left  therelp  by  Edith 
Owen  on  tbe  9tb  day  of  April,  and  taken  pos- 
session of  by  these  defendants,  or  either  of 
them,  all  in  good  order  and  condition,  rea- 
sonable use  and  wear  thereof  excepted. 

"(5)  It  is  further  ordered  and  adjudged 
tb&t  the  plaintiff,  Edith  Owen,  have  and  re- 
cover of  and  from  the  defendants,  Minerva  A. 
Jonea  and  a  M.  Joie^  and  from  theli  sar»> 
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ties  an  appeal,  to  wit,  the  Olobe  Indemiiitr 
Company  of  New  ToTt^  her  costs  as  taxed  In 
the  dmilt  court,  to  wit,  the  sum  of  I86.3S, 
with  interest  at  6  per  oent  thereon  from 
November  12,  1912,  tpgether  with  her  costs 
and  disbursements  taxed  in  the  Supreme 
Court  herein,  amounting  to  the  sum  of  $48, 
and  that  execution  forthwltli  issue  out  of 
this  court  in  favor  of  the  plaintiff,  Edith 
Owen,  and  against  the  defendants,  Minerva 
A.  Jones  ahd  C.  N.  Jones,  and  the  Globe  In- 
demnlty  Company  of  New  York  (defendants' 
sureties  on  appeal)  therefor.  Dated  January 
24th,  1914.  [Signed]  Henry  BL  UcOinn, 
Judge." 

The  demurrer  to  the  return  la  orermled, 
and  the  writ  la  dlamissed. 


POWBIJi  V.  StTTHEBLIN  LAND  &  WATBB 

oat 

(Supreme  Court  of  Oregon.    April  21,  1914.) 

1.  BfAsm  AMD  SmvAirr  (S  286*)— Injubibs 
TO  SBBVAnT—Aonons— Question  fob  Jubt. 

In  an  action  against  an  emplorer  for  in- 
juries from  the  falling  of  an  electric  light  pole 
on  which  plaintiff  was  climbing,  it  was  a  qnea* 
tion  for  toe  jury  whether  it  was  negligence  of 
the  employer  to  permit  a  switch  to  be  oat  of 
repair  or  removed  from  the  pole,  or  to  pennlt 
old  poles  to  remain  in  use  at  the  time  of  the 
accident  without  testing  or  repair. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  lOOlTlOOa,  100&  1010- 
1016,  1017-1033.  1036-1042.  1044,  1046-1050; 
Dec.  Dig.  S  286.*] 

2.  Masteb  and  Sebvakt  (S  289*)— Injubies 
TO  Sebvant— Actions— QxiBSTioN  k>b  Jubt; 

In  an  action  against  an  employer  for  injn- 
ries  from  (he  falling  of  an  electric  light  pole' 
on  which  plaintiff  was  climbing,  evidence  held 
to  present  a  question  for  the  jury  whether 
plaintiff  knew  or  ought  to  have  known  of  the 
defective  condition  of  the  pole. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Oent.  Dig.  K  W89,  1000,- 1082-1182; 
Dec.  Dig.  8  289.*]    "        '  ' 

3.  Mastbb  and  Sebvant  (S  280*)— Injubt  to 
Sebvaht  —  Dibeotion  OS  Veediot  —  COH- 
tuoTiNa  Evidence. 

A  motion  for  an  instructed  verdict  for  de- 
fendant, baaed  on  the  defense  that  plaintiff  was 
the  foreman  in  cha^e  of  the  poles  and  switch 
which  caused  the  injury,  upon  which  there  waa 
a  disrate  in  the  evideiuM,  was  properly  denied. 

[Ed.  Note.— For  other  eaiM,  see  Blaster  and 
Servant,  Gent.  Dig.  fl  1089,  1090,  1092-11S2; 
Dec.  Dig.  X  289.*] 

4.  Trial  (S  260*)— iMerrBUorioNs— Hequestb— 

iNBTEUOnORB  AlBBADT  GiVEN. 

Tbn  refusal  of  instmctions  that,  if  plain- 
tiff knew  that  Uie  pole  on  which  he  was  Injured 
was  ao  dangerons  that  a  prudent  person  would 
not  climb  It,  or  If  an  inspection  would  have  dis- 
closed such  condition,  he  cannot  recover,  for  the 
leason  that  he  assumed  the  dak,  that  he  is 
bound  by  allegations  In  the  complaint  that  he 
is  an  electrician  and  lineman,  and  must  be  con- 
clusively presumed  to  have  known  of  the  dan- 
ger incident  to  that  line  of  employment,  and 
that  it  is  not  necessary  to  relieve  defendant 
from  liability  that  plaintiff  should  have  been 
employed  as  foreman,  but  it  is  sufficient  that  be 
waa  employed  aa  a  lineman  whose  doty  it  waa 


to  discover  and  remedy  defects  in  the  line.  Is 
not  error,  where  the  grounds  stated  are  fairly 
covered  In  the  general  inatmctioQB,  so  far  as 
the  evidence  justified,  the  jury  having  been  in- 
structed that,  if  the  plaintiff  knew  that  deteid- 
ant  bad  no  other  servant  to  Aspect  its  poles 
and  continued  In  the  employment  he  assumed 
the  duty  of  testing  the  poles,  and  otber  Instruc- 
tions having  been  given  as  to  burden  of  proof  of 
defendant's  negligence,  as  to  whether  plaintiff 
was  foreman,  the  defendants  duty  if  ^aintifl 
was  not  foronan,  and  the  risk  assumed  by 
plaintur. 

[Bd._Note.— BVir  other  cases,  see  Trial,  Oent 
Dig.  H  6S1-668;  Dec.  Dig.  {  260.*] 

Department  No.  2.  AiH>eal  from  Circuit 
Court,  Douglas  County;  J.  W.  Hamilton, 
Judge. 

Action  by  Fred  C.  Powell  against  the  Suth- 
erlln  Land  &  Water  Company.  From  a  Judg- 
meat  for  plalntUT,  defendant  ivpeala 
flrmed. 

This  Is  an  action  for  personal  Injuries  re- 
oeived  by  tbe  plalntlfl  while  climbing  an  elec- 
tric light  pole,  whldi  fell  with  Urn  on  ac- 
count of  its  rotten  condition.  !niere  are  but 
four  assignments  of  error,  namely:  Tbe  de- 
nial of  a  motion  for  judgment  of  noisuit, 
denial  of  a  motion  for  a  directed  verdict  in 
favor  of  defimdanl^  and  the  refusal  of  the 
court  to  glva  two  requested  instructions.  The 
jury  found  a  verdict  In  plaintUCs  favor  for 
the  sum  of  $6,500.  From  a  judsment  thoe- 
on,  the  defoidant  appeala 

Dexter  Rice,  of  Roseburg  (E.  B.  Hermann, 
of  Boseburg,  on  tbe  brieO*  for  appellant  O. 
P.  Coshow,  of  Boseburg  for  respondent 

EAKIN.  J.  At  the  close  of  plalntlfl's  tes- 
timony, defendant  moved  for  a  judgment  of 
noDsuit;  and,  at  the  close  of  the  ertdenoek 
moved  for  a  directed  verdict  It  is  prin- 
cipally upon  the  denial  of  these  two  motions 
upon  which  defendant  bases  tills  appeal 

[1]  The  grounds  for  the  judgment  at  aon- 
BUit  are  that  plalntiEF  failed  to  show  any  neg- 
ligence on  the  part  of  defendant,  bat  that 
the  accident  was  the  result  of  plaintiff's  own 
negligence,  and  the  risk  was  assumed  by 
him.  It  was  a  question  for  the  jury  wheth* 
er  it  was  negligence  on  the  part  of  the  com- 
pany to  permit  the  awlUdi  on  the  Oakland  cir- 
cuit to  be  out  of  repair  or  removed  from  the 
pole.  It  was  also  for  the  jury  to  determine 
whether  It  was  negligence  for  tbe  company 
to  permit  the  old  poles  to  remain  In  use  at 
the  time  of  the  accident  without  testing  or 
repair.  These  were  the  issues  tendered  by 
the  complaint 

[2]  The  answer  tenders  the  Issue  as  to 
whether  the  plaintiff  was  the  foreman  of  the 
line.  It  was  for  the  Jury  to  decide  whether 
plaintiff  knew  or  ought  to  have  known  tbe 
defective  condition  of  the  pole.  He  testified 
that  when  be  climbed,  the  pole  it  was  all 
right,  so  far  as  he  knew,  being  supported  by 
two  guy  wires,  and  that  he  supposed  it  to 
be  perfectly  safe;  so  that  the  court  could 
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not  take  the  case  from  the  Jury  by  a  jnds- 
ment  of  nonsuit 

[3]  The  motion  for  an  instructed  rerdlct  in 
favor  of  the  defendant  is  dependent  lai^ly 
upon  the  defense  set  up  in  the  answer  that 
plaintiff  was  the  foreman  in  charge  of,  and 
responsible  for  the  condition  of,  tlie  poles  and 
switch  upon  which  th^e  was  a  dispute  In 
the  evidence,  and  therefore  defendant  was 
not  entitled  to  a  directed  verdict 

[41  Error  is  also  assigned  In  the  refusal 
of  the  court  to  give  requested  instmctlons  as 
follows:  "No.  4.  If  you  find  from  the  evi- 
dence that  the  plaintiff  knew  that  the  pole 
upon  which  he  was  injured  was  so  danger^ 
oua  that  a  prudent  person  would  not  climb  it, 
or  if  an  inspection  of  the  pole  would  have 
disclosed  such  dangerous  condition,  then  the 
plaintiff  cannot  recover  In  this  action,  for 
tlie  reason  that  he  assumed  the  risk  incident 
to  climbing  such  dangerous  pole.  *  «  * 
No.  6.  The  plaintiff  has  alleged  in  his  com* 
plaint  that  he  is  an  electrician  and  lineman. 
He  Is  therefore  bound  by  this  allegation,  and 
cannot  now  be  heard  to  say  that  he  did  not 
possess  the  knowledge  and  efficiency  of  the 
ordinary  electrldaa  and  lineman,  and  must 
be  conclusively  presumed  to  have  known  and 
appreciated  the  danger  incident  to  such  line 
of  employment  In  this  connection  I  also  In- 
struct you  that  it  Is  not  necessary  to  relieve 
the  defendant  from  liability  that  plaintiff 
should  have  been  employed  In  the  capacity 
as  foreman.  It  is  enough  that  he  was  em- 
ployed as  a  lineman  whose  duty  it  was  to 
discover  and  remedy  defects  in  the  line  even 
though  he  did  not  hold  the  position  of  fore- 
man." 

The  court  In  its  general  instructions  to  the 
Jury  very  fairly  covered  the  grounds  stated 
in  these  two  requeets  so  far  as  the  evidence 
justified.  He  instructed  the  Jury  to  the  ^- 
fect  that,  if  the  plaintiff  was  employed  by 
the  defendant  to  carry  on  the  electric  plant, 
not  Including  the  duty  of  keeping  the  poles 
in  repair,  then  it  would  have  been  the  duty 
of  the  defendant  to  have  done  so.  Also  he 
instructed  them:  "If  you  dnd  «  *  *  that 
tlie  plaintiff  knew  the  defendant  had  no  other 
servant  whose  duty  it  was  to  inspect  Its  poles 
and  continued  In  the  employment,  *  •  * 
be  assumed  the  obllgatiim  and  du^  of  test- 
ing the  poles  himself.  •  •  • "  Many  oth- 
er instructions  were  given  as  to  the  burden 
of  proof  upon  plaintiff  concerning  the  negU< 
gence  of  the  defendant,  as  to  whether  plain- 
tiff was  the  foreman  of  the  line,  his  respon- 
sibility therefor  if  he  was  such  foreman,  and 
the  defendant's  duty  if  the  plaintiff  was  not 
foreman  of  the  line,  and  as  to  the  risk  as- 
sumed by  plaintiff  In  accepting  the  employ- 
ment 

We  find  no  error  In  the  refusal  of  the  re- 
quested Instructions. 

The  Judgment  la  affirmed. 

McBRIDIQ^  Cl  J.,  and  BSAN  and  UbNABY. 
JJ^  concur. 


TATLOB  r.  TATIX>Bt 
(Suprnne  Court  of  Oregon.    April  21f  1914.) 

1.  Hasbugk  (I  62*}— AnmruaNT— AuHoNT. 

The  allowance  to  the  wife  of  money  for 
her  livine  expenses  and  for  a  surgical  opera- 
tion .pending  a  suit  to  declare  the  marriage 
void  is  not  authoriied  by  L.  O.  li  |  512,  au- 
thorizing the  court  pending  suit  to  order  that 
the  husband  pay,  or  secure  to  be  paid,  to  the 
derk  of  court  such  an  amount  as  may  be  nec- 
essary to  enable  the  wife  to  prosecute  or  de- 
fend the  suit,  section  S13,  providing  for  ali- 
mony after  decree  declaring  void  or  dissolving 
the  marriage  contract,  section  Ml,  providing 
that  when  a  marriage  shall  be  declared  void 
or  dissolved  the  court  shall  grant  to  the  person 
in  whose  favor  the  decree  is  rendered  an  un- 
divided one-third  of  the  real  property  of  the 
other,  nor  sections  7010  and  7041,  authorizing 
suit  and  decree  to  compel  the  husband  to  con- 
tribute to  the  sui^rt  of  the  wife  and  their 
minor  chDdran. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Gent  Dig.  S  137;  Dec.  Dig.  f  62.*] 

2.  Makbuob  (!  62*)— AnnnufKNT— Auuoirr. 

The  right  to  aUmon;  is  solely  statutory, 
and  the  court  has  no  authority  to  order  the 
payment  of  a  sum  for  tbe  support  of  the  wife 
pending  suit  to  have  a  marriage  declared  void, 
in  the  absence  of  itatotory  provision  there- 
for. 

tEd.  Note.— For  other  cases,  see  Marriage. 
Cent  Dig.  {  137;  Dec  Dig.  {  62.*] 

3.  DiSlCISBAX.  AND  NONSUIT  (|  37*)— VOtUH- 
TABT  DlSUBfiAL— NaTUSE  AND  EXTENT  OT 

Right. 

The  right  to  dismiss  an  action  suit  ii 
not  an  absolute  one  that  plaintiff  can  exerciae 
without  leave  of  court,  and  tbe  court  can  com- 
pel the  plaintiff  to  pay  the  costs  of  an  action 
or  suit  before  dtamladng  it 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  it  68^  72^  7&;  Dee. 
Dig.  I  87.*] 

4.  Hakbxaok  (I  ffi*)-'AiiinixjcBin— AxTOB- 
KETs'  Fees. 

When,  in  a  suit  to  have  a  marriage  declar- 
ed void,  the  wife  has  incurred  liabilities  for  at- 
torneys* fees  and  other  expenses  of  the  suit 
tbe  court  may  compel  the  husband  to  advance 
the  money  to  pay  tbem,  and  refuse  him  a  non- 
suit till  he  has  paid  them,  though  the  order  be 
made  after  tbe  services  have  been  rendered. 

[Ed.  Note. — For  other  cases,  see  &bxriage, 
Cent  Dig.  {  1B7 ;  Dec.  Dig.  |  &.*] 

5.  Mabbiage  (i  62*)— AHNUxaiEifT— Attob- 
nrs'  Fees. 

In  a  suit  to  have  a  marriage  dedared  vtdd, 
where  defendant  living  1,200  miles  from  tbe 
place  of  suit  was  served  by  publication  and 
did  not  hear  of  the  suit  till  a  decree  had  been 
entered  declaring  the  marriage  void,  after 
wMch  she  employed  counsel  to  have  tbe  de- 
cree set  aside,  which  was  done  after  a  hard 
contest  inclumng  an  ai^eal  for  which  plain- 
tiff advanced  the  fees  for  the  attendance  of  de- 
fendant's counsel,  an  aUowanee  tiiereafter,  at 
the  same  hearing  at  which  the  court  dismissed 
the  suit  on  motion  of  the  plaintiff,  of  f2,500 
attorneys'  fees,  the  plaintiff  being  worth  a  mil- 
lion dollars.  Is  not  an  abuse  of  the  oonrt'a 
discretion. 

[Ed.  Note.— For  other  cases,  see  Uairiage, 
Cent  Dig.  I  137;  Dec.  Dig.  |  62.*] 

&  Appeal  and  Ebrob  (|  964*)  —  Rbvibw  — 

DiSCBETION  OP  TBIAL  COTJBT. 

The  Supreme  Court  can  review  the  action 
of  trial  courts  in  making  allowances  of  attor- 
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neyfl'  feei  in  suits  to  have  marrtasw  dedared 
Told  only  for  abrue  of  discretloiL 

[Ed.  Note.— For  other  caaeB,  Bee  Appeal  and 
SkTor,  Gent  Dig.  S{  -881K.  8881-S888:  Dec 
Dig.  S  9S4.*] 

In  Banc.  Appeal  from  Clrcnlt  Conrt,  Olack- 
amaa  Connty ;  J.  A  Bakin,  Judge. 

Suit  by  Charles  D.  Taylor  agalnat  Ulnnle 
K.  Taylor  to  declare  Toid  a  marriage  con- 
tract for  fraud.  From  an  order  grantLng  de- 
fendant $8,665  aa  alimony,  and  $2,600  as  at- 
torneys' fees,  plaintUC  appeals.  Modiited. 

See.  also,  61  Or.  2ffT,  121  Fac.  481,  884; 
134  Pac.  1183. 

John  F.  Logan  and  I.  N.  SmlOi,  botb  et 
Portland,  for  appellant  Flegel  &  B^oolda, 
of  Portland,  for  rrapondent. 

BAMSBT.  J.  On  Jnly  27.  1010,  tbe  plaln- 
tUE  eommoiced  a  salt  In  tiie  drcnit  court  of 
<nackwmflg  conn^  to  obtain  a  decree  declar- 
ing vo\A  tbe  marriage  contract  between  the 
plaintlfl  and  the  defendant  for  alleged  fraud. 
The  parties  were  married  in  Portland,  Or., 
va  Angost  26,  1906.  They  lived  together  as 
hoaband  and  wife  nntU  Norember  20,  1909, 
but  no  children  were  bom  to  them.  The 
complaint  cbargea  that  the  d^Sendant  made 
to  Qie  plaintiff  certain  ftOse  and  frandfilent 
representatibns  as  to  her  character  and  Ufa^ 
to  Induce  him  to  marry  her,  and  that  he  be- 
llered  these  representations,  acted  upon 
them,  and  married  the  defendant,  etc.  The 
defendant  was  a  redtdeat  and  lidUiUtant  of 
the  state  of  California,  and  tbe  sonunons  was 
served  upon  her  by  publlcfttlon.  After  the 
expiration  of  the  time  allowed  for  answering, 
the  platntfff  obtained  a  decree  aimulllng  said 
marriage  contract  Within  the  time  allowed 
by  law  for  that  purpose  the  defendant  ap- 
plied to  the  conrt  below  for  an  order  setting 
aside  said  decree,  and  permitting  her  to  file 
an  answw.  This  appUeatl(m  was  stnmgly 
oroosed  by  the  plaintlfl ;  but  the  court  below 
allowed  said  appUcatlcm,  set  aside  said  de- 
cree, and  permitted  the  defendant  to  answer. 
From  this  order  Uie  plaintlfl  appealed  to 
this  court  and  this  conrt  dismissed  the  ap- 
peal for  the  reason  that  said  order  was  not 
appealalde.  See  Taylor  t.  Taylor,  61  Or. 
267,  121  Pac.  431,  964. 

On  May  21.  1912.  the  defendant  filed  In 
the  court  below  a  motion  asking  for  an  order 
rcQulrli^  the  idalnttff  to  pay,  or  secure  to 
be  paid  to  the  clerk  of  tbe  court  below,  the 
sum  of  ¥7,000,  to  enable  the  defendant  to  de- 
fend said  suit  and  $2,600  fbr  the  support  of 
the  defendant  duili^  the  pendency  of  said 
suit  and  a  like  sum  each  month,  since  the 
filing  of  the  defendant's  former  motion  (on 
October  11,  1911),  and  for  such  otha  provi- 
^n  for  Uie  defendant's  expenses  In  said 
suit,  and  for  her  support  pending  said  suit, 
OB  to  said  court  seemed  Just  and  equitable. 
The  motion  for  alimony  and  expense  mtm^ 
filed  In  October,  1911,  does  not  appear  to  be 
in  the  record.  The  motiun  for  an  allowance 


for  alimony  and  suit  money  was  based  upon 
the  affidavits  of  the  defendant  A.  F.  Flegel, 
B.  T.  wniiams,  and  J.  M.  Barlew,  and  won 
the  records  in  this  case,  and  said  motion  was 
opposed  by  tbe  affldaTits  of  the  idalnttff  and 
John  F.  Logan  and  ootaln  record  erldUMei 
On  tbe  7th  day  of  January,  1915,  before  the 
conrt  passed  on  said  motion  tor  said  allow- 
ances, the  plaintiff  filed  in  tbe  court  below 
a  written  motion  for  a  decree  of  said  court 
dismissing  said  suit  The  court  below  heard 
said  motion  for  an  allowance  for  alimony 
and  suit  money,  and  the  motion  for  tfie  dis- 
missal of  said  salt  at  the  same  time^  and  at 
lowed  both  motlMUi  In  tbe  same  entry ;  but 
the  motion  for  alimony  and  suit  money  was 
granted  first  and  the  suit  was  dismiswed  Im- 
mediately aiEttt  said  motion  was  allowed. 
Before  said  motions  were  heard,  the  attor- 
neys for  tiie  defehdant  served  on  tlie  attor* 
neys  £or  tin  plaintlfl  notice  ttiat  tbe  conrt 
below  would  hear  the  defendant's  motion  for 
alimony  and  suit  money,  and  the  motion  of 
the  plaintiff  for  a  dlsrnlflsal  of  said  suit  to- 
gether at  Hie  same  Ubm,  at  Oregon  City,  on 
the  loth  day  of  January.  1918,  at  7  o'clock 
p.  m.,  aiUl  tiiat  tbe  counsel  fior  tbe  defmdant 
would  then  move  the  said  court  to  allow  the 
defendant  alimony  from  the  time  ot  tbe  fiUug 
of  tlie  first  motion  therefor  to  the  date  of  tbe 
dismissal,  and  tbat  the  court  .allow  counsel 
fees  to  the  date  of  the  dismissal,  for  services 
rendwed  by  oonnsel  for  tbe  defendant  and 
for  money  enfolded  by  said  connsel  in  the 
defsnae  of  said  salt  and  that  counsd  fOr 
defendant  would  oppose  the  allowance  of  tb» 
motion  for  the  dismissal  of  said  suit  until 
tbe  granting  of  the  motion  fbr  said  allows 
ances.  On  the  10th  day  of  May,  1913,  the 
court  below  granted  said  motion  for  alimony 
and  Bidt  money,  and  allowed  to  tbe  defendant 
for  her  Uving  expenses  the  sum  of  $5,665,  and 
$8,000  to  pay  for  a  sni^cal  operation.  Tbe 
total  allowance  to  the  defendant  for  said 
two  purposes  was  $8,665 ;  and  tlie  conrt  al- 
lowed, also,  at  the  same  tlnn^  the  defendant 
the  additional  snm  of  $2,600  for  attonwys' 
fees  in  said  suit  and  then  dismissed  said 
suit  The  total  allowance  for  tbe  defendant 
and  her  attorneys  was  tbe  sum  of  $11,1(& 
The  case  was  not^trled  on  Its  merits,  and  no 
decree  was  rendered  dlascdving  or  annulling 
the  marrii^  contract 

[1]  1.  The  'first  question  for  considnatioa 
Is  whether  the  court  below  had  authority  to 
allow  the  defendant  anything  on  said  motlm 
for  her  living  expenses  or  for  a  surgical 
operation.  The  court  beSow  entered  an  order 
in  her  favor  for  $8,665  for  said  pnrposei. 
The  defendant  denies  that  tbe  court  below 
had  authority  to  allow  her  anything  for  said 
punKMsa. 

Section  612,  L.  O.  !<.,  is  the  only  section  of 
our  statute  that  authorises  the  court,  before 
the  final  decree  to  require  the  husband  In  a 
suit  for  divorce  or  to  baTO  declared  v^  ^ 
marriage  contract  to  make  provision  for  tbe 
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expenses  of  tl»  nit,  for  tlie  msltttenanoe 
of  sny  OM.  It  Is  BS  foDows':  "After  tbe 
eommeDcaiiait  of  a  suit,  and  btfore  a  decree 
therein,  tbe  court  or  Judge  thereof  may,  In 
Us  discretion,  provide  by  order  as  ftrfkms: 
a)  That  the  husband  pay,  or  secure  to  be 
paid,  to  the  deik  of  the  court  snch  an 
amount  of  money  as  may  be  neoeeeary  to 
enable  tbe  wife  to  proaecote  or  defend  the 
salt,  as  the  case  may  be;  ^  for  the  care, 
cnatody,  and  maintenance  of  the  minor  <diU- 
drm  of  the  marriage  during  the  pendency 
of  the  anit" 

Sectton  018,  U  (X  Li,,  provides  what  the 
court  can  do  when  a  final  decree  Is  rendered, 
declaring  rold  or  dissolved  the  marriage  con- 
tract, and  said  aectlai  Is  as  follows:  "(1) 
For  the  future  care  and  custody  of  the  minor 
children  <HC  ttM  marriage,  as  It  may  deem 
jvst  and  proper,  having  doe  regard  to  the 
age  and  ssz  of  soeh  children,  and  unless 
otherwise  manifestly  Improper,  giving  the 
prefierenoe  to  the  party  not  in  fault;  ^>  for 
the  recovery  of  the  party  in  fault,  and  not 
allowed  the  care  and  custody  of  such  ehU- 
dien,  such  an  amount  of  money,  in  gross,  or 
In  lastallmentB,  as  may  be  just  and  propw 
for  sndi  party  to  c<mtribate  towards  tfie  niir^ 
ture  and  education  thereof;  (3)  for  the  re* 
oovery  of  the  party  in  fault  such  an  amount 
of  money,  in  gross  or  In  Installmoit^  as  may 
he  Just  and  proper  for  suCh  party  to  con- 
tribute to  the  malntoiaoce  of  ttie  other ;  (4) 
for  the  deUvoT  to  the  wife,  when  she  is  not 
the  per^  In  fault,  of  ha  personal  property 
in  the  pDBSoaslon  or  control  of  the  taortMnd 
at  the  time  of  giving  tbe  decree;  (8)  for  the 
anNdntment  of  one  or  more  trustees  to  col- 
lect, receive,  expesai,  manage,  or  invest,  In 
such  manner  as  the  court  shall  direct,  any 
sum  of  mmwy  decreed  for  the  maintenance 
of  the  wlfo  or  the  nurture  and  education  of 
minor  children  committed  to  her  care  and 
custody." 

Section  Oil  L.  O.  L..  provides  that  when 
a  marriage  shall  be  declared  void  or  dis- 
solved, the  court  shall  grant  to  the  person 
in  whMe  favor  the  decree  Is  rendered  an  un- 
divided one^ird  part  in  fee  of  the  reat  prop- 
erty owned  by  the  other  party. 

Sections  7040  and  7041,  U  O.  L.,  authorise 
any  married  w(naan,  whose  husband  is  able 
to  support  her,  but  neglects  to  do  so,  to  main- 
tatn  a  suit  against  blm  to  obtain  a  decree 
compelling  him  to  contribute  to  her  support 
and  the  support  of  their  minor  children.  The 
sections  of  our  statute  set  out  or  referred  to 
supra,  are  all  of  the  statute  law  that  we  have 
relating  to  the  questions  In  cratroversy  In 
this  suit 

Section  612,  supra,  is  the  only  stetntory 
pmviaioB  that  authorises  the  court  in  which 
a  suit  for  divorce  Is  pending,  before  a  Anal 
decree  Is  ottered,  to  require  the  husband  to 
make  any  provision  for  the  wife,  or  thel^ 
minor  chUdroi.  In  this  case  there  are  no 
children.  Snbasdiwi  1  of  said  section  S12  Is 
the  only  part  of  said  section  that  applies  to 


this  case.  This  sobsectloo  anfiiorlses  tba 
court  to  require  *i2iat  the  buiAuind  pay  or 
secure  to  be  paid,  to  the  clerk  of  the  court 
sadi  an  amount  of  money  as  may  be  ntees- 
sary  to  enable  the  wife  to  proaecuto  or  de- 
fend the  suit  as  the  case  may  be."  Under 
this  subsection,  the  husband  could  be  requir- 
ed to  pay  to  the  cl«rk  a  suffident  sum  to* 
cover  attorneys*  feel,  witnesses'  fees,  and 
necessary  expense  of  traveUng  in  attending 
to  the  case;  but  It  does  not  authorliie  tb» 
court  to  compel  the  husband  to  support  the 
wife  or  pay  surgical  bUls  during  the  pendency 
of  the  suit  Possibly,  the  husband  may  be 
liable  for  such  expenses,  but  payment  there- 
of cannot  be  enforced  under  said  section  612. 
The  d^endant  never  resided  in  tbls  state. 
She  resides  in  California,  and  the  idalatUT 
may  be  liable  under  the  laws  of  that  state 
for  her  support  and  for  her  surgical  bills; 
but  as  to  that  we  do  not  know. 

It  seems  clear  to  us  that  section  612  ctm* 
fers  no  authwity  upon  a  court  to  comp^  the 
husband,  during  the  poidency  of  a  suit  fw 
divorce  and  before  decree  therein,  to  pay  the 
wife  alimony  for  her  support  or  for  medical 
or  surgical  attendance.  In  a  suit  brought  by 
tlie  wife  for  that  purpose,  courts  of  equity 
may  compel  the  husband,  In  a  proper  case, 
to  provide  for  her  support;  but  relief  of 
that  sort  cannot  be  obtained  under  section. 
612,  supra. 

Section  613.  supra,  applies  to  suits  fbr  di- 
vorce, when  a  decree  is  granted,  dissolving 
or  declaring  void  the  marriage  contract  and 
under  that  section  the  court  has  ample  power 
to  gnmt  alimony,  eta  But  in  this  ease  no- 
divorce  was  granted,  and  hence  said  section 
has  no  relevancy  to  the  quesUim  for  dedslop 
In  this  case. 

[2]  We  find  no  statutory  authority  for  al- 
lowing the  wife  alimony  tor  her  support  or 
surgical  bills  in  a  suit  for  divorce,  excepting 
when  a  decree  of  divorce  Is  granted.  The- 
questlon  arises:  Is  there  any  authority  la 
this  state,  Ind^jtendoit  of  tbe  statute,  for 
granting  such  alimony?  Our  statute  express- 
ly provides  that  certain  stated  things  may  be 
d<nie  in  a  dlv(»ce  suit  before  a  decree  Is  en- 
tered, and  that  certain  other  things  may  be- 
done  when  a  decree  of  divorce  Is  granted. 
Can  alimony  pendente  lite  bb  granted  tor  the- 
suK>ort  of  the  wife  without  statatory  author^ 
ity? 

In  the  case  of  Weber  v.  Weber,  16  Or.  164,. 
17  Paa  866  the  court  says,  Inter  alia:  "It 
was  oonoeded  npon  the  argumeat  by  both  par* 
ties  that  the  power  to  grant  a  divorce^  anA 
sudi  other  ^ef  as  is  usually  Incident  there- 
to. Is  purely  statutory."  The  court  in  that 
case  adopted  tbe  view  that  the  powers  of  the- 
court  in  divorce  cases  are  statutory. 

In  Huffman  v.  Huffman,  47  Or.  615,  8S> 
Pac.  S94, 114  Am.  St  943,  Justice  Hoore, 
delivering  the  <wlnion  of  tbe  court,  says: 
"A  few  courts  of  last  resort  In  the  United 
States  have  maintained  that  a  grant  of  power 
to  sever  tbe  marital  rtiatlon  eartiea  with  It. 
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by  necessary  Intendxaent  anthorlty  to  allow 
permanent  alimony  In  the  absence  of  any 
enactment  to  tbat  effect  *  *  •  The  gieat 
w^ht  of  Judicial  atterancea,  however,  is  to 
the  effect  that  all  authority  to  award  alimony 
on  decreeing  a  dissolution  of  the  marriage 
must  be  found  In  the  statute  expressly  con- 
ferring the  right,  whi(di  legislation  is  in  gen- 
eral declaratory  of  the  ecclesiastical  law." 

In  De  Vail  T.  De  Vail,  67  Or.  128,  109  Faa 
765,  110  Pac.  705,  the  court  says:  "The  au- 
thority to  grant  divorces  and  to  award  ali- 
mony, though  conferred  upon  a  court  by  stat- 
ute, carries  with  It  audi  powers  as  are  ex- 
pressly given  and  also  such  as  may  neces- 
sarily be  incidental  to  its  exercise." 

In  BoweU  v.  Bowell.  68  H.  225.  the 
court  says:  "The  question  is  whether  an  or- 
der can  be  made  granting  the  llbdee  an  al- 
lowance for  her  support  during  the  pendency 
of  the  libeL  It  is  claimed  that  such  an  order 
is  authorized  by  section  12,  c.  182,  Oen.  Laws, 
which  provides  that,  'upon  any  decree  of 
nullity  or  divorce,  the  court  may  restore  to 
the  wife  all  or  any  part  of  her  estate,  and 
may  aaslgn  to  her  such  part  of  the  estate  of 
her  hu^and,  or  order  him  to  pay  such  sum 
of  money,  as  may  be  deemed  Just,  and  may 
compel  the  husband  to  disclose,  under  oath, 
the  situation  of  his  property,  and,  before  or 
after  such  decree,  may  make  such  orders  and 
use   Buch  process  as   may  be  necessary.' 

•  •  •  No  other  provision  for  the  mainte- 
nance of  the  wife,  or  for  alimony,  by  a  decree 
of  this  court,  has  been  known,  except  tlie  pro- 
vision authorized  by  this  statute,  unless  a 
small  sum,  sometimes  ordered  to  be  paid  to 
the  wife  to  enable  her  to  defend  against  the 
application  of  the  husband  for  a  divorce, 
may  be  termed  an  allowance  for  her  support. 

•  *  •  The  order  asked  for  la  for  alimony 
before  there  has  been  a  decree  of  .nullity  or 
divorce.  It  Is  contrary  to  the  constmction 
of  the  statute,  settled  long  and  nnlfonn 
practice." 

In  Harrington  v.  Harrington,  10  Vt  506, 
the  court  says:  '"The  statute  gives  this  court, 
which,  in  applications  for  divorces,  acts  as 
a  court  of  law,  no  power  to  grant  alimony, 
except  after  divorce  granted." 

In  Shannon  v.  Shannon,  68  Mass.  (2  Gray) 
287,  the  Supreme  Court  of  Massacbosetts 
says:  "By  the  Bn^ish  law.  alimony  pendente 
lite  may  be  granted.  And  the  argument  for 
the  petitioner  is  that,  by  conferring  Jurisdic- 
tion in  cases  of  dlvoince  and  alimony,  author- 
ity was  conferred  to  grant  all  such  alimony 
as  the  Bnglish  courts  could  grant  But  we 
are  of  opinion  that  the  authority  to  grant 
alimony  *  *  *  is  confined  to  the  cases 
expressly  mentioned  In  the  statutes.  And  we 
find  that,  since  the  Constitutiott  was  adopted, 
all  the  statutes,  whicb  authorize  the  granting 
of  alimony,  authorize  it  only  after  a  decree 
of  divorce.  *  •  ♦  If  the  power,  which 
the  petitioner  now  invokes,  ever  existed  in 
any  tribunal  in  M^ssadmsetts,  dther  daring 
the  time  of  the  odLooy  or  the  proTtnce  {oi 


whitA.  no  evidence  has  been  submitted  to  ua), 
we  are  of  thb  opinion  that  it  ceased,  when 
Jurisdiction  of  divorces  and  alimony  was 
transferred  to  this  court,  and  the  cases  In 
whldi  it  mlg^t  decree  divorces  and  alisKMiy 
were  specified." 

In  Therkelsen  t.  Therkelaen,  85  Or.  77,  54 
Pac  886  (a  suit  for  alimony  only  and  not  for 
divorce),  the  court  discussing  the  power  ot 
the  court  in  divorce  cases  to  make  allowaiujes 
prading  the  suit,  says:  "Hie  power  at  the 
court  to  make  allowances  for  the  wife  dur- 
ing the  pendency  of  the  suit  for  divorce  is 
statutory,  and  may  be  exercised:  (1)  To  en- 
able the  wife  to  prosecute  or  d^end  the 
suit  am  the  case  may  be;  (2)  for  the  care, 
custody,  and  maintenance  of  the  minor  chil- 
dren of  the  marriage."  It  will  be  nodced 
that;  in  stating  for  what  purpose  alloirances 
can  be  made  pendente  lite,  the  court  in  the 
case  Just  cited  did  not  include  allowances  for 
support  of  the  wife." 

In  Wilson  V.  Wilson,  19  N.  O.  378,  the 
court  says:  '^here  is  no  enactment  whi<A 
exiwesBly  confers  the  power  (to  allow  the 
wife  for  support  pendente  lite),  and  those 
which  are  express  on  the  subject  of  alimony 
seem  rather  to  deny  than  grant  it;  *  *  * 
but  whatever  may  be  the  course  dictated  by 
poIi<7,  until  the  L^slatnre  shall  have  others 
wise  provided,  we  think  the  courts  are  not 
authorized  to  make  allowances  for  alimony, 
before  the  complaint  of  the  wUe  shaU  be 
finally  tried," 

In  1862  the  Legislature  of  North  OaroUna 
amended  the  law  of  that  state  as  to  sllow- 
Ing  alimony,  and  in  Beeves  v.  Beeves,  S2  N. 
0.  851,  referring  to  this  law,  the  court  says: 
"And  while  the  act  of  1852  was  partly  de- 
claratory of  the  common  law.  It  was  in  one 
s^ise  a  restrictive  statute.  It  only  gave  ali- 
mony to  the  wife,  penduite  lite,  when  she 
was  the  petiti<mer  In  a  inoceeding  for  di- 
vorce, and  Impliedly  repealed  the  doctrine  of 
the  common  law,  whldi  gave  the  conrts  pow- 
er to  allot  it  to  her  wboi  ahs  was  a  d^imd^ 
ant,"  etc 

In  Uorton  v.  Morton,  S3  Ma  617,  91S,  the 
court  says:  **The  right  of  the  wife  to  alhnony 
pendente  lite,  whether  she  stood  In  the  posi- 
tion  of  plaintiff  or  defendant,  was  an  ac- 
knowledged common-law  il^t  In  JBngtand, 
enforced  there  by  the  ecdedastlcal  conrts^ 
who  had  ezcLuslve  Jurisdiction  of  all  contro- 
versies matrimonial ;  and,  we  having  adopt- 
ed the  common  law,  it  is  likewise  a  common- 
law  rls^t  here,  unless  the  common  law  In  this 
respect  is  modified  by  the  section  <tf  the  act 
we  hare  quoted.  If  the  statute  oonceming  di- 
vorce had  been  silent  on  the  subject  of  ali- 
mony, we  would  not  hesitate  to  say  that,  up- 
on common-law  principles,  the  power  of  the 
drcolt  court  •  •  •  waa  ample  to  order 
the  allowance  In  this  court ;  but  as  the  act 
in  giving  the  power  to  award  aUnumy  pen- 
dente lite,  gives  it  expressly  where  the  wife  is 
plalntU^  It  most  be  tmdwstood  as  an  ex- 
presslon  of  ths  lagtilatin  will -that  tte  power 

Digitized  by  Google 


or.) 


1006 


shaU  be  wtttaMd  wben  tbeirifa  S«  deftDdut 
T^n  any  QUm  vqwosltton,  tbe  i^orlaAoiu 
of  tbe  act  nndw  consldwatUm  would  bft  vltb- 
ont  meaning  or  aeration." 

There  Is  a  eonfltct  In  ttie  dedaloiis  as  to 
whether  the  common  law.  in  reUtlfUL  to  dl- 
Torces  and  the  granting  of  alimony,  is  in 
force  In  the  United  States,  in  the  absence  of 
statutes  covering  those  subjects.  Tbls  court 
held,  in  Huffman  t,  Huffnaan,  supra,  tbat 
"the  great  wdgbt  of  judicial  ntterancei^  how- 
emx,  is  to  tile  effect  that  all  authority  to 
award  alimony  on  decreeing  a  dlasotntlon  of 
the  marriage  must  be  found  In  the  statute 
expressly  conferring  the  right,  which  l^lsla- 
tion  is  In  general  dedaratory  of  the  ecclesias- 
tical law."  We  contdude  tbat  it  Is  tbe  es- 
tablished rule  in  this  state  that  all  ^ifl^wa  to 
alimony  and  allowanoes  in  suits  for  divorce 
are  to  be  determined  by  onr  statute  on  that 
subject  Tbia  statute  ^lould  be  reasonably 
construed.  We  believe  tbat  tbe  question 
whether  our  courts  have  authority  to  allow 
pendente  lite  a  wife  alimony  for  her  support 
or  medical  treatment  has  never  been  deter- 
mined by  this  court  In  a  case  or  two  the 
court  has  refexxed  to  such  allowances,  but  we 
believe  sndL  references  were  mere  dlt^.  The 
question  for  decision  dc^wnds  uptm  the  mean- 
Ing  of  section  612,  supra.  The  only  allow- 
ances authorised  by  said  section  to  be  made 
are:  (X)  "That,  the  husband  pay,  or  secure  to 
be  psid,  to  the  clerk  .of  the  court  sudi  an 
amount  of  mon^  as  may  be  necessary  to  en- 
able the  wife  to  prosecute  or  defend  the  snit^ 
as  the  case  may  be;"  and  (2)  **for  the  care, 
custody  and  maintenance  of  the  minor  chil- 
dren of  the  marriage,  durli^;  the  pendency  of 
the  suit**  This  section  authorizes  the  court 
to  require  the  husband  to  provide  funds  to 
amble  the  wife  to  prosecute  or  defend  the 
suit  as  the  case  may  be,  and  for  the  main- 
tenance of  the  minor  children  during  the 
pendency  of  tbe  suit;  but  nothing  is  said 
in  said  section  concerning  the  support  of  the 
wife  pendente  lite.  Section  618,  supra,  au- 
thorizes the  court,  when  a  decree  of  divorce 
is  granted.  Inter  alia,  to  grant  a  decree  "for 
the  recovery  of  the  party  in  fault,  «  •  • 
such  an  amount  of  mon^,  in  gross  or  In  In- 
stallments, as  may  be  Just  and  proi>«:  tor 
such  party  to  contribute  *  *  *  to  the 
maintenance  of  the  other."  Section  612,  su- 
pra, expressly  authorizes  the  court  to  require 
tbe  husband  to  provide  funds  to  enable  the 
wife  to  maintain  or  defend  the  suit,  and  for 
tbe  maintenance  of  minor  children;  but  it 
omits  to  authorize  the  court  to  require  the 
husband  to  provide  for  the  maintenance  of 
the  wife  pendente  lite.  Section  513,  supra, 
expressly  provides  that  by  tbe  decree  of  di- 
vorce the  court  may  provide  for  the  recovery 
of  money  from  the  party  In  fault  for  the 
support  of  tbe  other  party.  86  Cyc.  p.  1122, 
aays:  "In  accordance  with  the  maxim  'ex- 
presslo  nnlus  est  exdufdo  alterlus,'  wben  a 
statute  enumerates  tbe  things  upon  which  it 
Is  to  <^rat^  or  forbids  certain  things,  it  Is 


to  be  construed  as  excluding  from  its  effect 

aU  those  not  expressly  mentioned."  We  cm- 
dude  that  the  Legislature  did  not  Intend  that 
a  husband  should  be  required  to  provide  siq^ 
port  for  his  wife  pendente. lite  and  int^ed 
that  that  matter  should  not  be  passed  upon 
until  a  decree  of  divorce  should  be  granted. 
The  wife  could  proceed  under  sections  7010 
and  7041,  supra,  to  obtain  support  pendente 
Ute,  and  under  our  statute  (section  7039,  U 
O.  h.)  the  husband  Is  liable  for  tbe  support 
of  tbe  family.  Probably  the  wife  might  ex- 
onerate Mm  firom  this  liability  by  miscon- 
duct We  hold  that  the  court  below  exceed- 
ed Its  authority  In  allowing  the  defendant 
$8,666  for  her  support  pendente  lite,  and  for 
a  surgical  operatlm.  Tbe  court  bdow  al- 
lowed the  plaintiff  also  9:^600  as  attorn^* 
fees  in  said  suit 

[3,4]  2.  The  plaintiff  contends  that  the 
court  below  had  no  authority  to  make  said 
allowance,  and,  also,  that  the  amount  allowed 
Is  excessive.  Said  suit  was  not  tried  on  the 
merits,  and,  before  the  court  below  made  said 
order  of  allowance,  the  plaintiff  filed  his 
written  motion  for  a  dismissal  of  the  suit 
The  motion  for  said  allowance  was  filed  quite 
awhile  before  the  filing  of  the  motion  for  the 
nonsuit.  Both  motions  were  heard  at  the 
same  time,  and  the  motion  for  the  allowance 
was  allowed  first,  and  tbe  case  was  dismissed 
immediately  after  the  granting  of  the  allow- 
ance. The  plaintiff  contends  that  the  court 
bad  no  right  to  make  any  allowance  after  tbe 
motion  to  dismiss  was  filed,  and  that  allow- 
ances can  be  made  only  for  future  ser^ces 
or  expenses.  The  motion  for  the  allowance 
was  filed  on  May  12.  1912,  and  the  motion  to 
dismiss  the  suit  was  filed  on  January  7, 1913, 
more  than  seven  months  after  the  motion  for 
the  allowance  was  made. 

The  right  to  dismiss  an  action  or  a  suit  is 
not  an  absolute  one  tbat  the  plaintiff  can  ex- 
ercise without  leave  of  the  court-  The  court 
can  compel  a  plaintiff  to  pay  the  costs  of  an 
action  or  a  suit  before  dismissing  It.  BfltdieU 
V.  Downing,  23  Or.  450.  82  Pac.  394. 

This  court  held.  In  Jones  v.  Jones,  68  Or. 
814,  117  Pac  414,  that  in  a  divorce  case, 
when  an  order  for  suit  money  had  been  made, 
and  the  money  had  not  been  paid,  and  the 
parties  had  settled  the  case,  and  asked  that 
tiie  case  be  dismissed,  the  court  could  render 
such  Judgment  or  order  for  suit  money  as 
should  be  reasonable  and  proper,  before  dls- 
mlsslng  tbe  case.  When,  in  a  divorce  case, 
the  wife  has  Incurred  liabilities  for  attorneys' 
fees,  and  other  expenses  of  the  suit  the  trial 
court  may,  after  such  expenses  have  been 
Incurred,  by  order,  compel  the  husband  to 
advance  the  money  to  pay  them,  In  a  proper 
case,  and  may  refuse  to  grant  the  hustMtnd  a 
nonsuit  until  he  has  paid  them.  Sdiuls  v. 
Schulz,  128  Wis.  28, 107  N.  W.  302;  Courtney 
V.  Courtney,  4  Ind.  App.  221,  30  N.  B.  914; 
Woodward  v.  Woodward,  84  Ho.  App.  S28; 
Lamy  v.  Catron,  6  N.  M.  378.-28  Pac.  777; 
Waters  v.  Waters,  49  Mo.  886;  Jones  v. 
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7oueB.  lil  VL  App.  386;  TborndU»  t.  Thorn- 
dike,  1  Wash.  T.  179. 

[S]  There  are  cases  holding  the  rererse  of 
die  above  proposltloD,  but  -we  think  that  the 
mle  stated  supra  is  the  better  one.  A  wife, 
sued  for  divorce,  may  employ  counsel  to  at- 
tend to  fbe  case  for  her,  and,  at  any  time  be- 
fore the  final  decree  In  the  case  la  granted, 
the  court  may,  In  Its  discretion,  reaulre  the 
husband  to  pay  for  the  serrlces  so  rendered, 
altboni^  the  order  reanlrlng  such  payment 
be  granted  after  the  services  of  counsel  have 
been  rmdeied.  We  hold  that  the  court  below 
had  authority  to  allow  to  the  defraidant  the 
amount  of  money  necessary  to  pay  all  the 
reasonable  expenses  that  she  was  subjected 
to  in  maUng  her  defense.  The  plaintiff  is 
worth  about  a  million  dollars,  and  is  able  to 
pay  all  expoaseB  of  said  salt  It  seems  that 
he  and  the  defendant  Uved  together  a  litUe 
more  Uian  £our' years,  and  the  defendant 
swears  that  they  spent  about  13,000 
month  while  they  lived  together.  He  gave 
the  defmdant  more  than  fSO,000  during  the 
time  Uiat  they  Uved  together;  but  the  defend- 
ant testifies  that  she  has  practically  nothing 
left  except  aome  Jewelry  and  clothing,  and 
hence  she  contends  that  the  plaintiff  should 
be  compdled  to  pay  all  the  expenses  of  her 
defense. 

The  defendant  was  never  a  resident  of  ttils 
state,  and,  at  the  time  that  this  salt  was 
oommenced,  and  for  a  long  time  prior  there- 
to, she  resided  in  California,  about  1,200 
miles  frmn  tiie  place  where  this  suit  was 
comfnenced.  The  summons  was  served  by 
publication,  and  a  decree  declaring  tbs  mar- 
riage  oontract  between  the  parties  void  was 
obtained  by  the  plaintiff  without  the  defend- 
ant's having  received  knowledge  that  any 
suit  had  been  brought  The  defendant  learn- 
ed of  the  rendition  of  said  decree,  and  em- 
ployed couAsel  and  aplfUed  to  the  court  b^ow 
to  have  said  decree  set  aside,  and  be  per- 
mitted to  answer.  After  a  hard  contest,  the 
court  below  set  aside  said  decree  and  allowed 
her  to  answer.  The  plaintiff  then  applied  to 
the  court  below  for  a  reconsideration  of  the 
motion  to  set  aside  the  said  decree.  This 
application  was  denied.  The  plaintiff  then 
appealed  to  this  court,  fr<HU  the  order  of  the 
court  below  setting  aside  said  decree  and 
permittinig  the  defendant  to  answer.  This 
court,  as  stated  supra,  dismissed  said  ap- 
peal. It  seems  that  the  plaintiff  advanced 
funds  to  pay  the  defendant's  counsel  for  their 
services  in  attending  said  cause  in  the  Su- 
preme Ckiurt,  and  hence  their  services  on  that 
appeal  will  not  be  considered  in  passing  on 
the  allowance  made  by  the  court  below  for 
counsel  fe^ 

[f]  In  her  affidavit  for  an  allowance,  the 
defendant  says  that,  by  reason  of  the  great 
distance  from  her  home  to  the  place  where 
this  suit  was  brought,  she  has  spent  in  travel- 
ing and  other  ezpoises,  in  attending  to  her 


defense,  91.000.  The  i^alntiff  In  lila  affldavit 

denies  that  she  spent  11.000;  but  he  does  not 
deny  that  she  spent  any  amount  less  than 
that  The  proceedings  In  this  case  were  til 
had  in  the  court  below,  and  that  court  ms 
in  a  better  position  to  Judge  of  the  value  of 
the  services  of  the  defendant's  oonnsel  than 
tills  court  Is.  The  court  below  had  knowledge 
of  all  the  services  that  were  rendered  in  that 
court  The  mass  of  papers  printed  in  die 
abstract  shows  that  a  large  amount  of  wwk 
was  done  by  the  defendant's  counsel  Ttie 
court  below  allowed  the  def mdant  for  attor- 
ns* fees  the  sum  of  fi^SOO,  bat  did  not  allow 
her  anythli^  for  mon^  spent  by  her  for  trav- 
^Ing  and  oOier  expenses  connected  with  her 
defense.  The  amount  sllowed  for  attorneys' 
fees  appears  to  be  very  large.  The  statntes 
vests  the  authority  In  the  trial  courts  to 
make  allowances  In  their  discretion.  TIiIr 
court  can  review  the  action  of  trial  conrta  hi 
making  such  allowances  only  fOr  abuse  of  dis- 
cretion. Trial  conrta  idurald  be  careful  hi 
pasdng  OB  such  matters,  and  should  In  no 
case  allow  more  than  a  reasonable  snm, 
whettter  the  husband  be  rich  or  poor.  Tak- 
ing into  consideration  all  the  facts  of  this 
case,  we  are  unable  to  say  that  the  trial 
court  abused  the  discretion  vested  in  it  in 
making  said  allowance. 

The  order  of  the  court  below  Is  modified  bo 
as  to  allow  the  defendant  $2,600  as  attorneys' 
fees  and  disallow  the  whole  of  the  18,065  for 
her  support  and  for  the  surgical  op«atloiL 


OLDS,  Goanty  Treasurer,  r.  UTTLB  HOUSE 

CBEEK  CATTM]  CO.   (No.  7820 
(Supreme  Court  of  Wyoming.    May  16,  1914.) 

1.  Taxation  (J  177*)— Assesshents— Natuu 
OF  Assessments. 

In  view  of  the  statutes  requiring  real  prop- 
erty to  be  listed  to  tiie  owner  and  aaaessed  at 
its  true  value  in  mcmer,  a  general  aaaesameit 
against  school  lands  which  had  been  sold  an* 
der  a  certificate  of  purchase,  but  title  to  vbicb 
had  not  yet  passed,  made  in  the  usDal  tnanner 
of  assasaias  lands,  is  a  tax  on  the  land  as  lacli, 
and  not  a  tax  on  the  interest  of  the  parcbater. 

[Eld.  Note.— For  other  cases,  sea  Taxation, 
Cent  Dig.  §8  302,  303;  Dec.  Dig.  {  177."] 

2.  Taxation  (8  247*)— Exemptioks— Pbuohb 
Liable  fob  Taxes. 

The  rule  that  a  vendee  In  poaseaalon  under 
a  contract  to  purchase  is  liable  for  taxes  can- 
not be  applied  so  as  to  permit  the  taxation  n 
property  which  is  declared  exempt  by  the  Coft* 
Btitutlon. 

[Ed.  Note.— ror  other  cases,  see  Taxation, 
Cent.  Dig.  H  326-380;  Dee.  Dig-  I  247.*] 

3.  Taxation  ({  70*)— Pxaaozia  lOABza— Viv- 
nss  IK  PossBSraoH. 

One  in  possession  under  an  wtim  to  pv- 
chase,  or  to  complete  a  purcbasa^  Is  not  Ualw 
for  taxes  under  the  rale  that  a  purchaser  ia 
possession  muat  discharge  the  taxes,  for,  if  tbe 
parchaser  is  not  hoond  to  pay  the  purchaae 
mantj,  the  vendor  eannot  be  treated  la  ev^tJ 
as  the  owner  of  the  money  and  the  pnrchaaer 
the  owner  of  tiie  land. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  H  130,  166 ;  Dec.  Dig.  |  79.*] 
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4.  Taxation  <|  17T*)— Pmom  Lubcs  iok 

A.  Tendee  in  posMtdon  onder  a  contract 
of  parchase  Ib  UaUe  for  taxes  upon  the  theory, 
that  the  vendor  i«  the  benefldal  owner  of  the 
purchaae  monej,  and  the  VMidee  of  tite  land, 
and  hence  it  tiw  tUtm  in  MUing  pnbllc  laiida 
on  instaUmeDts  occapies  no  better  position  than 
that  of  an  ordinary  vendor,  yet  having  retained . 
the  title,  as  Hecanty  for  the  unpaid  purchase 
money,  it  hai  an  'interert  to  the  land  that  la 
'*pTopmy"  within  Goait  art  IS.  112,  azempt- 
ins  from  taxation  etata  property,  and  the  land 
cannot  be  taxed  in  audi  a  nuuuier  u  to  Imperil 
that  interest. 

rSd.  Note.— For  other  cases,  see  Taxation. 
Gent.  Dig.  H  302,  303;  Dec  £Mg.  1 177.* 

For  other  definitiona,  see  Words  and  Phrtaes. 
ToL  6.  pp.  5683-5728;  toL  8,  pp.  776S-7770.] 
ff.  Taxation  (|  177»)— Pbopibtt  Subjkjt— 

State  Lakds. 

Const,  art  18,  I  1,  provides  that  the  state 
may  dispose  of  its  schotS  lands  at  public  sale 
on^  and  for  not  less  than  $10  per  acre.  Gomp. 
St.  1910.  «  634,  687,  638,  respectively,  pro- 
vide that,  wnen  any  state  lands  shall  have  been 
purchased  according  to  law,  the  board  shall 
make  and  deiiver  to  tba  purchaser  a  certificate 
of  purchase,  that  whenever  the  porebater  has 
complied  with  the  conditions  of  law  prescribed 
for  the  sale,  and  has  paid  all  of  the  purchase 
money  with  Interwt,  be  shall  receive  a  patent 
foi  the  land  purchased,  and  that  when  the  pur- 
chaser shall  nave  bem  detinqnent  for  one  year 
in  making  the  stipulated  payments,  the  board 
may  again  sell  the  land.  Const,  art.  16,  {  12, 
exempts  from  taxation  the  propertr  of  the  state, 
but  the  revenue  law  makes  no  distlnetioa  af- 
fecting the  interest  conveyed  upon  a  sale  of 
laud  for  delinquent  taxes  between  the  property 
of  an  individual  and  that  held  by  an  Individual 
ander  a  contract  of  purchase  from'  the  state. 
SM  that,  as  the  state  retains  an  interest  in 
land  upon  which  a  purchaser  enters  under  a 
contract  of  purchase,  such  land  may  not  be 
assessed  for  taxes  as  such,  though  the  purchas- 
er's interest  may  be  assessed ;  for  a  sale  of  the 

Sroperty  for  delinquent  taxes  might  indirectly 
estroy  the  state's  interest  and  violate  the  con- 
stitutional provision  fixing  the  minimum  price 
for  the  sale  of  state  lands. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  IS  302.  303 ;  Dec.  Dig.  8  177.*J 

e.  TaXATIOW  (I  607*)— A88M81IKHT8— PBBSOKB 

BNTrn.ED  TO  Objiot. 

A  purchaser  of  state  lands  under  a  contract 
providing  for  payment  in  installments  and  re- 
tention of  title  by  the  state  may  object  to  a 
tax  on  the  land  as  land,  on  the  ground  that  the 
entire  property,  instead  of  his  intereat,  was  il- 
lecally  assessed  against  him. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1 1280;  Dec.  Dir.  I  «>7.*} 

Error  to  District  Coart,  Laramie  County ; 
William  0.  Hentzer,  Judge. 

Action  b7  the  Uttle  Horse  Creek  Cattle 
Company,  a  corporation,  against  Ray  K. 
Olds,  County  Treasurer.  There  was  a  judg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

Samuel  M.  Thompson  and  Wilfred  O'Leary, 
botli  of  Cheyenne^  for  plalntlfl  In  error. 
Thomas  T.  Hunter,  of  Cheyenne,  for  defend- 
ant in  errm. 

POTTER,  J.  This  is  a  proceeding  in  error 
for  the  review  of  a  judgment  in  an  action 
brought  by  the  Little  Horse  Creek  Cattle 


Company,  a  corporation,  against  the  county 
txeasnrer  of  Laramie  county,  enjoining  the 
defendant  therein,  as  said  treasure,  from 
selling  the  south  half  of  tbe  south  half  of 
section  16  In  township  18  north,  of  range  62 
west  of  the  Sixth  Principal  meridian,  for 
taxes  levied  iu>on  tbe  same  for  the  year  1912, 
and  also  restraining  the  performance  by  the 
defendant  of  any  and  all  acta  which  might 
tend  to  enforce  the  payment  of  such  tax  by 
the  plaintiff. 

Tbe  land  in  Question  is  state  school  land, 
that  is  to  say,  it  conies  within  the  descrlp- 
tiott  of  lands  granted  to  the  state  tor  tbe 
support  of  common  schools,  and  the  plaintiff 
is  the  owner  of  a  certiflcate  of  purchase  ex- 
ecuted by  the  proper  state  officers  reciting  a 
sale  of  the  land  to  tbe  plaintiff  on  December 
28,  1811,  under  and  subject  to  the  laws  pro- 
viding for  the  sale  of  state  lands,  for  tbe 
sum  of  fl,920,  and  among  'Other  terms  and 
conditions  of  the  sale  that  the  purchaser  had 
paid  $192.  leaving  a  balance  duo  of  $1,728, 
payable  in  18  annual  Installments  with  inter- 
est thereon  at  a  stated  rate  payable  annual- 
ly; and  that  the  pnndiaser  may  pay  any 
installment  at  any  time  if  interest  is  paid 
thereon  to  tbe  time  of  the  next  annual  pay- 
ment. It  is  conceded  that  no  part  of  said 
balance  bad  been  paid  when  the  land  was 
assessed  for  taxation  except  the  Installment 
or  Installments  that  bad  become  due.  Tbe 
cause  was  submitted  upon  the  pleadings  and 
an  agreed  statement  of  facta,  the  latter  recit- 
ing with  reCuence  to  the  tax  proceedings 
that  tbe  land  was  assessed  for  taxation  as 
'land,  and  In  the  same  manner  as  all  other 
lands  In  tbe  same  vidnlty ;  that  the  assess- 
ment was  in  no  respect  an  assessment  of  tbe 
interest  or  equity  of  tbe  purchaser ;  and  that 
the  tax  is  a  tax  on  tbe  land  as  land,  and 
not  a  tax  on  tbe  Interest  or  equity  of  the 
plaintiff  in  the  land.  The  only  question  dis- 
cussed by  counsel  and  deemed  by  them  to  be 
presented  for  consideration  upon  the  facts  la 
whether  the  land  as  such  was  subject  to  tax- 
ation In  1912,  or,  stated  generally,  whether 
before  tbe  amount  of  the  purchase  price  of 
state  land  has  been  paid  In  full,  and  tbe 
purchaser  has  thereby  become  entitled  to  a 
patent  conveying  tbe  title  to  him,  tbe  land 
is  taxable  as  land  as  the  property  of  the 
owner  of  the  certiflcate  of  purchase. 

By  the  terms  and  conditions  of  the  grant 
and  the  provisions  of  the  Constitution  ac- 
cepting it.  tbe  state  may  dispose  of  its  school 
lands  only  at  pnbllc  sale,  and  for  not  less 
than  $10  per  acre.  Act  of  Admission,  Sf 
5,  11;  Const  art  18,  1  1.  These  restric- 
tions as  to  price  and  manner  of  sale  are 
recognized  by  tbe  atetute  authorizing  and 
regulating  the  sale  ot  school  and  other  state 
lands  by  provldtng  that  said  lands  shall  be 
sold  only  at  pubUc  auction  to  tba  bluest 
responsible  bidder  at  not  less  than  three- 
fourths  of  the  appraised  value,  and  not  less 
than  $10  per  acre,  except  that  a  pr^erence 
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rt^t  to  pnrcbase  a  certain  qoantitT  of  land 
at  its  appraised  valuation  la  given  to  an  ac- 
tual and  bona  fide  settler  thereon  at  the 
time  of  the  adoption  of  the  ConsUtnflon ; 
the  atatate  following  the  Oonstitntlon  in  that 
respect  But  the  statute  provides,  as  to 
terms  of  payment,  that  not  less  than  10  per 
coit.  of  the  purchase  price  shall  be  paid  In 
cash  on  the  day  of  the  sale,  and  the  balance 
is  not  to  exceed  18  equal  annual  paTinents 
with  interest  thereon  at  the  rate  of  4  per 
cent,  per  annnm  and  6  per  cent  per  annum 
on  all  amounts  not  paid  when  doe;  that  In- 
terest on  all  deferred  payments  shall  Be  paid 
annually;  and  that  the  purchaser  may  pay 
in  full  at  the  time  of  sale,  or  may  pay  any 
annual  Installment  at  any  time  if  Interest 
is  paid  on  the  same  to  the  time  of  the  n^ 
annual  payment.  Comp.  Stat  1910,  {  634,  as 
amended  by  chapter  25,  Laws  of  1£11.  a%e 
other  material  provisions  of  the  statute  re- 
lating to  su<di  sales  are  substantially  as  fol- 
lows: When  any  state  land  shall  have  been 
pnxcbaBed  according  to  l&w,  the  board  shall 
make  and  deliver  to  the  purchaser  a  eerttfl- 
cate  of  pnrchase  containing  the  name  of  the 
purchaser,  a  description  of  tb»  land,  the  num 
paid,  tlie  sum  remaining  unpaid,  tb»  amount 
of  annual  payments  Including  the  accrued 
interest,  and  the  date  on  whldi  eadi  deferred 
payment  falls  due;  such  certificate  to  be 
aliped  by  Ota  Qovemor  and  countersigned 
by  the  commiSBloDer  of  public  lands.  Oomp. 
Stat  IftLO,  I  637.  Whenever  Uie  purchaser, 
or  his  assign,  has  complied  with  all  the  con- 
ditions of  the  law  iwovidlng  for  the  salc^ 
and  has  paid  all  the  purchase  money,  to- 
gether with  the  lawfU  Interest  thereon,  he 
shall  rec^ve  a  patent  for  the  land  purchased ; 
sraA  patent  shall  run  In  the  name  of  the 
state,  and  shall  be  signed  by  Governor, 
countersigued  by  the  commlssimm  of  public 
lands,  and  attested  by  ttte  seal  of  the  proper 
land  board,  and  shall  convey  a  good  and 
Buffldent  title  to  the  person  therein  named 
in  fee  simple.  Id.  1 638.  Whenever  any  pur- 
chaser shall  Ml  to  make  any  of  the  pay- 
ments stipulated  in  the  oertlfl(»te  of  pnr- 
daaae,  and  the  same  remains  unpaid  for  one 
year  after  the  time  when  it  should  have 
been  paid,  "the  board  may  sell  such  land 
again.  In  case  of  such  sale,  all  previous 
payments  made  on  account  of  such  land  shall 
be  forfeited  to  the  state;  such  land  shall 
revert  to  the  state,  and  the  title  thereto  shall 
be  in  the  state  as  if  no  sale  thereof  had  ever 
been  made."  Id.  |  6S9l  Th»  board  may  re- 
quire of  each  pnndiaser  of  state  lands  a 
bond,  upon  such  conditions  as  the  board  may 
determine.  Id.  1  642. 

It  does  not  appear  that  any  bond  was  re- 
quired of  the  plaintlfl  as  the  purchaser  of 
the  land  In  question.  The  certtflcate  of  pur- 
chase, after  redtlng  the  terms  of  payment, 
states  the  conditions  of  the  mle  as  follows : 
"Now  therefore,  the  said  little  Horse  Greek 
Cattle  Company,  Its  succffisors  or  assigns, 
will  be  entitled  to  a  patent  from  the  state 


of  Wyoming  to  the  land  aforedescrlbed,  upaa 
the  surrendering  of  tilts  certificate  of  mr- 
cbase  and  folly  complying  with  an  tiie  pro- 
visions of  the  statute  In  such  case  made  and 
provided,  and  uptm  the  payment  of  the  said 
sum  of  one  thousand  seven  hundred  twenty- 
elght  dollars,  the  balance  dne,  wltli  Intoest 
thereon  as  above  provided.  Time  Is  an  es- 
sential element  In  the  premises,  and  the  par- 
chaser  herein  agrees,  In  accepting  tUs  en- 
tlflcete  of  purchase,  to  make  the  paymoito 
as  above  specified,  or,  on  failure  so  to  do,  to 
immediately  vacate  said  prenrises;  thereaft- 
er remaining  in  possession  of  said  pn^wty 
shall  be  unlawful,  and  the  occupier  may  be 
summarily  ejected,  and  the  right  of  posses- 
sion cdiaU  revert  to  the  state  of  Wyoming 
and  previous  payments  made  on  accoont  itf 
such  land  shall  be  forfeited  to  tbe  state,  and 
the  title  thereto  shall  be  in  the  state,  the 
same  as  if  no  sale  had  been  made." 

[1]  We  have  previously  stated  what  counsel 
concede  to  be  the  only  question  piesmted  up- 
on the  agreed  facts,  via.,  whether  ^te  lead 
sold  as  this  land  was  sold  Is  subject  to  taia- 
tlon  as  land  as  the  property  of  Qxe  purchase^ 
before  the  latter  has  become  entitled  to  a 
patent  for  the  land  by  imying  tiie  fun  amooat 
of  tile  purfAase  price.  Counsel  not  only  con- 
cede but  insist  that  this  eliminates  any  ques- 
tion as  to  the  right  to  assess  and  tax  tte 
interest  or  equity  of  the  pundiastt  In  tbe 
land;  and  it  was  clear^  Intmded  by  tlie 
agreed  statement  to  show  that  the  faiTifig  iq. 
tborlties  do  not  claim  that  t^iiff  fmimp^^^ 
and  tax  might  be  snstalned  in  whole  or  in 
part  as  an  assessment  of  or  a  tax  upon  the 
purdiaser's  interest  or  squity.  WhUe  the 
statement  that  such  interest  was  not  aseesnd 
or  taxed  seems  to  Involve  a  conclusion  as  to 
the  l^cal  effect  of  tbe  assessment,  we  are  not 
disposed  to  dispute  Its  correctness,  since  there 
Is  no  otiier  showing  as  to  the  form  and  man- 
ner of  listing  the  property.  And,  In  view  eC 
the  statatory  provisions  regulating  ttie  asaen- 
ment  of  property  for  taxation,  which  proceed, 
as  was  said  In  Qecht  v.  Houghton,  2  Wyo. 
38S,  "wholly  upon  the  Idea  that  property 
shall  be  listed  to  t3ie  owner,"  and  require 
that  real  property  shall  be  assessed  at  ita 
true  value  in  money  at  private  sale,  tbe  go- 
eral  language  of  the  statement  certainly  per 
mlts  the  inference  that  Uie  land  itself  waa 
assessed  by  Its  proper  description  at  its  tnw 
value  as  land,  and  not  otherwise,  and  tiut 
the  Intent  and  purpose  of  the  assessment 
was  to  assess  the  entire  interest  which  would 
ordinarily  be  covered  and  bound  by  an  aa- 
sessment  of  luid  to  the  owner;  that  is  to  say, 
the  full  ownership— tile  fee  or  wtut  Is  eqnlT- 
alent  to  it  See  Colorado  Company  v.  Gob* 
misalonerB,  9S  U.  B.  2S9,  266.  24  L.  Bd.  499; 
Wright  V.  Cradl^ogh,  8  Nev.  S41. 

The  objection  to  tha  tax  Is  baaed  upon  tbe 
provision  of  the  Constltntion  dedaring  fliat 
the  property  of  the  state  shall  be  exempt 
from  taxation.  It  being  contended  Uttt  tSw 
land  in  question  is  property  of  the  state  wUb- 
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In  the  meaning  of  tbat  provision.  Hie  sec- 
tion of  the  Oustltatton  declaring  the  exemD- 
tlon  reads  as  follows:  "The  property  of  the 
United  States,  the  state,  coontles,  dttos^ 
towns,  school  districts,  mnnlctpal  corpora- 
tions and  public  libraries,  lots  with  the  build- 
ings thereon  osed  exdoslTely  for  religions 
worship,  church  parsonages,  public  cemeter- 
ies, shall  be  exempt  from  taxation,  and  such 
other  property  as  the  legislature  may  by  gen- 
eral law  proTide.  Article  15,  |  12.  It  Is 
contended  In  support  of  the  assessment  and 
tax  that  the  state  retains  the  legal  title 
merely  as  security  for  the  deferred  paymraits, 
and  that  for  the  purpose  of  taxation  the 
property  belongs  to  the  purchaser,  citing 
Courtney  v.  Missoula  County,  21  Mont  691, 
6S  Pac.  368,  and  Bdglngton  t.  Cook.  32  Neb. 
5&1,  4d  N.  W.  369;  and  dtlng  also  cases  to 
the  effect  tbat  a  vendee  in  possession  of  land 
under  a  contract  of  purchase  Is  liable  for  the 
taxes,  altboi^b  tbe  legal  title  remains  in  the 
vendor  nntil  tbe  purchase  price  shall  be  fully 
paid.  For  reasons  which  will  be  explained 
before  closing  the  discussion,  we  think  the 
cases  thus  cited  are  clearly  to  be  dlstin- 
gulahed  from  the  case  at  bar,  with  the  excep- 
tion of  Bdglngton  V.  Cook.  That  case  was 
decided  in  Nebraska  In  1881  and  held,  con- 
trary to  the  well-established  rule  on  the  sub* 
ject,  that  land  purchased  from  the  United 
States  was  taxable  as  the  property  of  the 
irarchaser,  while  the  government  held  the 
legal  title,  and  part  of  the  purchase  price  re- 
mained unpaid,  and  before  the  purchaser  had 
become  ^titled  to  a  patent  But  the  case 
was  overruled  in  1894  by  the  case  of  Graff  v. 
Adcerman,  88  Neb.  720,  67  N.  W.  612,  Involv- 
ing precisely  the  same  question,  wherein  tbe 
court  not  only  concluded  that  until  the  pur- 
chase  price  was  paid  In  full  the  land  was  not 
taxable,  but  said  that,  having  so  conclnded, 
"Om  case  of  Edgington  v.  Cook  cannot  longer 
be  accepted  as  antiioritT.'* 

[I]  The  cases  dted  upon  the  general  propo- 
■ltS<m  13iat  a  vendee  In  pooaession  must  pay  the 
taxes,  althou^  tbe  vendor  ia  not  bound  to 
convey  until  the  payment  of  the  purchase 
price*  are  cases  determining  sudi  UaUUty  aa 
between  the  vendor  and  vendee,  where  the 
property  would  be  subject  to  tazatttm  wheth- 
er regaled  as  the  proper^  of  either  party; 
and  that  may  be  a  proper  role  In  Oie  absence 
of  a  provUon  in  the  contract  or  statute  to 
the  contrary.  Aa  suggested,  sncSi  rule  as- 
sumes that  the  property  Is  subject  to  taxa- 
tion, and  it  may  not  be  Important  whether  It  is 
ass^sed  to  the  vendor  or  v^dee,  though  that 
matter  usually  depends  upon  the  statute.  See 
X  Cooley  on  Taxation  (Sd  Ed.)  721,  726-781, 
739.  Without  stopping  to  Inquire  whether 
under  our  statutes  the  property  could  proper- 
ly be  assessed  to  the  vendee,  or  whether  the 
rule  holding  the  vendee  liable  for  the  taxes 
would  be  applicable  at  all.  It  cannot  properly 
be  applied  so  as  to  allow  tbe  taxation  of 
property  or  an  Interest  In  property  dedared 


to  be  exempt  by  constitutional  provision,  or 
by  some  principle  putting  It  bey<md  the  power 
of  the  Legislature  to  authorize  Its  taxation. 
Mass.  Gen.  Hospital  v.  Boston,  212  Mass.  20, 
98  N.  B.  688.  And  It  is  at  least  doubtful 
whether  the  rule  would  apply  upon  tbe  facts 
In  this  case  aa  to  the  terms  and  ouiditlons  of 
the  contract 

[I]  8o  far  as  the  rule  making  tbe  vendee 
liable  for  the  taxes  rests  upon  Judicial  deci- 
sion It  restilts  from  the  application  of  the 
doctrine  of  equitable  conversion  respecting 
contracts  for  the  sale  of  land  prior  to  the 
conveyance  of  the  legal  title,  whereby,  In 
equity,  the  vendee  Is  treated  as  the  beneficial 
or  equitable  owner  of  the  land,  and  the  vendor 
as  the  owner  of  tlie  pun^se  money,  and  the 
vendor  become^  as  to  the  land,  a  trustee  for 
the  voidee,  subject  to  the  performance  of  the 
latter's  obligations,  and  the  vendee,  as  to  the 
purchase  mon^,  a  trustee  for  the  vendor, 
who  has  a  charge  or  lien  on  tbe  land  or  tbe 
equitable  estate  of  the  vendee  tiaerefor.  This 
rule,  for  many  purposes,  determlnea  In  equity 
the  rights  of  tbe  parties  and  others  who  have 
succeeded  to  the  Interest  of  either  party  by 
transfer  or  otherwise;  and  tbe  rule  is  Itself 
but  the  consequence  of  tbe  familiar  doctrine 
of  courts  of  equity  that  for  many  purposes 
things  agreed  to  be  done  are  treated  as  if 
they  were  actually  done,  and  necessarily 
refers  to  a  valid  contract— one  binding  upon 
both  parties,  containing  not  only  an  obliga- 
tion on  the  part  of  tbe  vendor  to  convey  upon 
payment  of  the  purchase  price,  but  an  obli- 
gation on  the  part  of  the  vendee  to  purchase 
and  pay  the  purchase  money,  and  has  no  ref- 
erence to  a  mere  option  to  purchase  or  to 
complete  tbe  purchase.  8  Pomeroy's  Eq. 
Juris.  (3d  Ed.)  SS  1260,  1261,  and  note; 
Lysaght  v.  Edwards,  2  I..  R.  Ch.  Dlv.  499; 
Milwaukee  v.  Milwaukee  County,  95  Wis. 
424,  69  N.  W.  796;  People  v.  Shearer,  30 
OaL  64S,  648.  It  la  evident  that,  if  tbe 
purchaser  la  not  obligated  to  pay  the  pur- 
chase money,  the  vendor  cannot  be  treated 
even  in  equity  as  the  owner  ot  the  money, 
and  ttierefor^  in  snch  case,  there  would  be 
no  ground  for  applying  the  doctrine  ot  equi- 
table conrer^n.  In  Milwaukee  V.  Milwaukee 
Gouut7,  snpra,  It  appeared  that,  without  in- 
curring any  ootporate  liability,  the  dtj  ot 
Blilwankee  was  entitled  under  a  contract  to 
tbe  possesston  of  certain  landa  upon  making 
the  first  payment  provided  for  In  ttie  con- 
tract^ and  would  be  oititted  to  a  otmveyance 
upon  paying  the  balance  ot  Oie  purchase  price 
within  a  specified  period,  and  the  question 
was  whether  the  lands  were  exempt  from 
taxation  under  a  statute  declaring  all  prop* 
erty  owned  exdudvely  by  any  city  to  be 
exempt,  or  another  statute  providing  ttiat  the 
dty  may  lease,  purchase,  and  hold  real  or 
personal  estate  sufficient  for  the  convenience 
ot  the  inhabitants  thereof  tree  from  taxation. 
It  was  held  that  the  principle  that  the  ven- 
dee In  posseasioa  under  a  contract  of  pnr- 
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duM  blndinc  him  to  pay  ttte  parchaM  mowj 
is  the  oqvltable  owner,  and,  tat  tiie  aSmmee  at 
ezimsB  agraenMut^  mnat  itay  the  tnxee,  bad 
no  application,  and  the  court  aaid:  'TElie 
dty  may  ehooee  to  acquire  the  title  by  pay^ 
Ing  the  snms  named  In  Hie  contract,  or  it 
may  choose  to  oeaae  paying,  and  fortelt  its 
option.  It  now  baa  poaaesslon  under  an  op- 
tion,  but  It  has  no  lease,  and  certainly  has 
no  title,  much  less  an  exclaslTe  title." 

It  is  not  clear  that  our  statntea  require  a 
purchaser  of  state  lands  to  bind  himselt  to 
complete  the  purchase  tvy  making  the  pay^ 
meoti  provided  for.  The  certificate  of  pur- 
chase pioTides  tbat  tlie  purchaser  agrees,  in 
accepting  the  certificate,  "to  make  the  pay- 
ments as  abore  opedfl^  or,  on  falling  bo  to 
-do,  to  Immediately  vacate  said  premises." 
A  pZDTl8l<m  like  the  one  quoted  In  a  certif- 
icate of  porcbase  under  a  similar  statute  in 
Colorado,  in  c<mnectlon  with  a  bond  which 
bad  hem  given  by  the  purchaser  conditioned 
for  the  pigment  of  the  purchase  price  at  the 
times  and  in  the  manner  provided  In  the 
■oerUficate  oC  porcbase,  was  construed  in  that 
state,  and  it  was  h^  Uiat  socb  condition  of 
tbe  bond  would  be  eatlafied  by  a  prompt  va- 
cating of  tbe  premises.  People  v.  Clough,  16 
<::olo.  App.  120,  63  Faa  1066. 

[4]  But  under  the  rule  In  equity  aforesaid 
deflolng  the  poeltlou  of  tbe  parties  to  a  con- 
tract for  tbe  sale  of  land,  while  tbe  vaidee 
Is  spoken  of  as  ttie  equitable  owner  of  tbe 
land,  and  the  vendor  as  the  ownw  of  tbe 
purdiaae  money,  and  trustee  of  the  land  or 
the  title  fbr  the  purchaser,  the  vendue  does 
not  hare  the  complete  equitable  title,  for  he 
Is  trustee  of  t2ie  purchase  money,  and  hla 
estate  is  subject  to  the  equitable  interest  of 
the  vendor  usually  referred  to  as  a  charge  or 
lien  upon  the  property  for  tbe  unpaid  pur- 
chase mon^.  And  he  does  not  acquire  a 
complete  equitable  title  until  upon  paying  tbe 
purchase  money  and  complying  with  the  oth- 
er conditions  precedent  be  has  become  en* 
titled  to  a  conveyance.  16  Cyc.  1087 ;  Diver 
T.  Fiiedhelm,  43  Ark.  2GS;  Dom  v.  Baker, 
06  CaL  206,  31  Pac.  37 ;  U.  S.  v.  Milwaukee 
(C.  C.)  100  Fed.  828 ;  By.  Co.  v.  McShane,  22 
Wall.  444,  22  L.  Ed.  747;  Sargeant  v.  Her- 
rtck,  221  n.  8.  404,  81  Sup.  Ct  574.  S5  L.  ETd. 
787 1  Thygerson  v.  WUtbeck,  5  Utah,  406, 
16  Pac.  403 :  Joy  v.  Midland  State  Bank,  28 
S.  D.  262,  133  N.  W.  276 ;  McCaslin  v.  State, 
44  Ind.  151,  175.  Nor  Is  the  vendor  prior 
to  die  full  payment  of  the  purchase  price  a 
mere  trustee.  He  is  such  trustee  subject  to 
the  performance  of  the  vradee's  obligations, 
and  until  tbfMe  obllgationB  are  performed 
the  vendor  not  only  holds  the  legal  title  but 
has  a  substantial  interest  In  the  property. 
In  Pomeroy'a  Equity  Jurisprudence  (3d  Ed.), 
In  section  1260.  it  Is  said  to  be  misnomer 
to  call  the  vendor's  title  a  lien ;  that  he  has 
no  need  of  a  lien,  since  his  legal  title  is  a 
more  efficient  security.  And  In  section  1261 
It  is  said:  "The  so-called  lien  of  the  vendor 
is  only  another  mode  of  expressing  bis  equi- 


table intttert  tbm  ailatnr  ftom  tlie  doctrine 
ofcmverrira;  and,  so  tsu  ■«  It  liaa  any 
tinctlTe  atgniiOeat^  it  simply  meene  hla 
rl^t  to  enforce  his  daim  for  tiie  punfeass 
momy  Mulnst  or  out  of  the  vended  equita- 
ble estate  by  means  of  a  enit  In  equttr*" 

It  waa  aasa  Lord  Cairns  in  a  leading 
Ekigllsh  case  on  this  subject,  explaining  the 
poaltlim  of  tbe  partiaa  to  a  oontcaet  ni  sale: 
"Tb»  vendor  was  a  trustee  of  tbe  property 
for  tbe  purchaser;  the  purdiaen  waa  tbe 
real  beneficial  owner  In  tbe  eye  of  a  court 
of  equity  of  property,  anl^ect  only  to 
this  observation,  that  the  vendor,  whom  I 
have  called  tbe  trustee,  was  not  a  mere 
dormant  trustee;  he  was  a  trustee  havli«  a 
personal  and  substantial  interest  In  tiie  prop- 
erty, a  rltfit  to  protect  that  Interest,  and  an 
active  right  to  assert  ttiat  Interest^  if  ai^ttilng 
should  be  done  in  derogation  of  it  The  re- 
lation Hierefore  of  trustee  and  cestui  que 
trust  subsisted,  but  subelsted  subject  to  tbe 
paramount  right  of  the  vendor  and  trustee 
to  protect  his  own  interest  as  vendor  of  ttie 
property."  Sliaw  v.  Foster,  U  B.  S  H.  L. 
S21.  27  T.  Rep.  (N.  2^  288.  In  tbe 
earlier  case  of  Wall  v.  Bright,  1  Jacob  k 
Walk«>,  37  Eng.  Reprint,  466^  It  was 
said:  "Tbe  vendor  Is  therefore  not  a  mere 
trustee;  be  is  in  progress  towards  it,  and 
finally  beoamee  such  when  the  money  Is  paid, 
and  when  he  is  bound  to  conv^.  In  the 
meanUme  he  Is  not  bound  to  conv^;  there 
are  many  uncertain  events  to  happen  before 
it  will  be  known  whether  be  wUl  ever  have 
to  convey,  and  be  retains  for  certain  por- 
posee  Ids  old  dominion  over  the  estatew"  The 
learned  Judge  had  previously  explained  some 
of  tbe  distinctions  between  a  mere  trustee 
and  one  made  a  trustee  constructively  hj 
entering  into  a  contract  to  sell,  as  foUovs: 
"A  mere  trustee  Is  a  person  who  not  onlr 
has  no  beneficial  ownership  in  the  propertr, 
but  never  bad  any ;  and  could  therefore  nev- 
er have  contemplated  a  disposition  of  it  as 
of  his  own.  In  that  respect  he  does  not  re- 
semble one  who  has  agreed  to  sell  his  estate, 
that  up  to  the  time  of  the  contract  was  hla. 
There  la  this  difference  at  the  outset,  that 
the  one  never  had  more  than  the  legal  estate, 
while  the  other  was  at  one  time  both  tbe  le- 
gal and  beneficial  owner,  and  may  again  be- 
come tbe  beneficial  owner,  if  anything  sboold 
happ^  to  prevent  the  execution  of  tbe  con- 
tract ;  and,  in  the  interim  between  the  con- 
tract and  conveyance.  It  Is  possible  tbat  mndi 
may  happen  to  prevent  It  Before  it  Is 
known  whether  the  agreement  vrill  be  pe^ 
formed,  he  Is  not  even  in  the  situation  of  i 
constructive  trustee ;  be  is  only  a  trustee  sob 
modo,  and  provided  nothing  happois  to  pre- 
vent it  •  •  *  The  agreement  Is  not  tot 
all  purposes  considered  to  be  completed. 
Thus,  the  purchaser  is  not  entitled  to  posses- 
sion, unless  stipulated  for ;  and,  If  he  should 
take  possession,  It  would  be  a  waiver  of  any 
objection  to  the  title,  ^e  vendor  has  a 
right  to  retain  the  estate  la,  the  meantlnu^ 
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liable  to  account  If  tbe  purchase  la  complet- 
ed, but  not  otherwise.  Till  then  it  Is  uncer- 
tain whether  he  may  not  again  become  sole 
owner;  the  ownership  of  the  purchaser  Is 
Inchoate  and  Imperfect;  It  is  In  the  way  to 
pass,  but  It  has  not  yet  passed."  When  the 
purchase  price  has  been  paid,  the  vendor  le 
then  a  mere  tnistee  of  the  legal  title,  but 
where  there  has  been  only  part  payment  he 
Is  a  trustee  to  the  extent  of  the  money  paid. 
Rose  V.  Watson,  10  H.  L.  Cas.  678,  10  h.  T. 
Rep.  (N.  S.)  106 ;  1  Perry  on  Trusts  (6th  Ed.) 
f  231 ;  Wlnslow  v.  Crowell,  32  Wis.  639 ;  U. 
S.  v.  Milwaukee  (C.  C.)  100  Fed.  828. 

[I]  Therefore,  if  the  state  occupies  no  bet- 
ter position  than  that  of  a  vendor  under  an 
ordinary  contract  of  sale,  it  has  an  interest 
in  the  land,  and  that  Interest  clearly  is  prop- 
erty within  the  meaning  of  the  provision  of 
the  Constitution  exempting  the  property  of 
the  state  from  taxation,  and  the  exemption 
certainly  prevents  the  taxation  of  the  land 
In  such  a  manner  as  to  Include  or  imperil 
that  interests  In  some  of  the  states  provi- 
sion seems  to  be  made  for  taxing  state  lands 
In  a  manner  intended  to  avoid  a  conflict  with 
a  constitutional  provision  exempting  state 
property  from  taxation;  sach  provisions 
usually  protect  the  interest  of  the  state  ei- 
ther by  authorizing  merely  the  Interest  of 
the  pnndiaser  to  be  assessed  and  taxed  and 
stating  a  rule  for  its  valuation^  or  requiring 
the  lands  to  be  assessed  to  the  purchaser 
the  same  as  other  lands,  but  declaring  that 
for  nonpayment  the  interest  of  the  purchaser 
only  shall  be  sold,  and  reserving  to  the  state 
all  its  rights  under  the  contract  of  sale. 
Statutes  not  so  clear  in  other  states  have 
been  construed  as  having  the  same  effect; 
and  it  has  come  to  our  notice  that  in  at 
least  one  state  landa  conditionally  sold  by 
the  state  are,  1^  statute,  expressly  exempted 
from  taxation  until  the  price  Is  fully  paid. 
Onr  statutes  contain  no  provision  expressly 
referring  to  the  matter  of  taxing  state  lands 
after  a  conditional  sale  and  while  the  pur- 
chase price  remains  unpaid,  nor  does  the 
revenue  law  make  any  distinction  respecting 
the  title  or  Interest  to  be  sold  or  conveyed 
apon  a  sale  of  land  for  delinquent  taxes,  but 
seems  to  provide  for  a  sale  of  the  fee  tu 
all  cases,  subject  only  to  the  rights  of  re- 
demption provided  by  law.  And  the  certifi- 
cate of  purchase  makes  no  provision  for  the 
payment  of  taxes.  In  these  respects,  as  well 
as  in  respect  of  the  right  of  the  purchaser  to 
a  patent  only  upon  complying  with  all  the 
conditions  of  the  purchase,  the  situation  Is 
analogous  to  tliat  of  lands  disposed  of  by  the 
United  States  under  the  public  land  laws,  or 
■old  or  granted  under  an  act  of  Confess  re- 
quiring the  payment  of  the  purchase  price  or 
the  compliance  with  certain  conditions  be- 
fore the  Issuance  of  a  patent 

TTnder  the  familiar  doctrine  that  the  prop- 
erty of  tba  United  States  situated  within  the 
limits  of  a  state  la  exempt  from  state  taxa- 
tion, it  18  conchislT«l7  settled  Uiat  the  ex- 
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emptlon  continues  until  the  grantee  or  pur- 
chaser becomes  entitled  to  a  patent  through 
the  performance  of  all  the  conditions  upon 
which  the  issuance  of  a  patent  is  made  to 
depend,  but  when  such  conditions  have  been 
fully  performed,  so  that  the  government  holds 
nothing  but  the  naked  legal  title,  the  exemp- 
tion ceases,  and  the  property  may  then  be 
taxed  to  the  person  who  has  acquired  the 
complete  equitable  title.  Wisconsin  Cent  R. 
R,  Oo.  V.  Price  County,  133  U.  S.  496,  10  Sup. 
Ct.  341,  33  L.  Ed.  687;  Railway  Oo.  v.  Pree- 
cott,  16  Wall.  608,  21  1*  Ed.  873 ;  Ry.  Co.  v. 
McShane,  22  Wall.  444,  22  Ll  Ed.  747;  Colo- 
rado Co.  V.  Commissioners,  95  U.  S.  259,  24 
L.  Ed.  496;  Van  Brocklln  v.  Tennessee,  117 
U.  S.  151,  6  Sup.  Ct  670,  29  L.  Ed.  845; 
Sergeant  v.  Herrlck,  221  TJ.  S.  404,  31  Sup. 
Ct  574,  55  L.  Ed.  787;  U.  S.  v.  Southern  Ore- 
gon Co.  (C.  C.)  196  Fed.  423 ;  Toung  v.  Cham- 
qulst  114  Iowa,  116,  86  N.  W.  205 ;  Copp  ?. 
State,  69  W.  Va.  439,  71  S.  E.  680,  35  L.  R.  A, 
(N.  S.)  669 ;  iMlnt  Realty  Co.  v.  Philadelphia, 
218  Pa.  104,  66  AU.  1130,  11  Ann.  Cas.  888 ; 
Mariner  v.  Oconto  Land  Co.,  142  Wis.  631, 
126  N.  W.  34 ;  People  v.  Shearer,  30  CaL  646; 
Cent  Paa  R.  R.  Co.  v.  Howard,  S2  Cal.  227 ; 
Ivinson  V.  Hauce,  1  Wyo.  270;  Board  ot 
Com'rs  V.  ShalCner,  12  Wyo.  177,  74  Pac.  88, 
109  Am.  St  Rep^  071.  The  principle  that 
lands  sold  by  the  United  States  may  be  taxed 
before  the  legal  tlUe  has  been  parted  with 
by  issuing  a  patoat  "is  to  be  understood," 
as  said  in  Ry.  Co.  v.  Preacott  supra,  "aa  ap- 
plicable to  cases  where  the  right  to  the  patent 
is  complete,  and  the  equitable  title  Is  fully 
vested  in  the  party  without  anything  more 
to  be  paid,  or  any  act  to  be  done  going  to  the 
foundation  of  his  right"  And  In  the  recent 
case  of  Sargeant  v.  Herrlck,  supra.  It  waa 
said  by  Mr.  Justice  Van  Devanter,  speaUns 
for  the  court  considering  the  rlf^t  to  tax 
land  claimed  to  have  been  located  with  a 
military  bounty  land  warrant:  "As  the  state 
was  without  power  to  tax  the  land  until  the 
equitable  title  passed  from  the  tTnlted  States, 
and  aa  that  title  did  not  pass  untn  there  was 
a  full  compliance  wlUi  all  the  conditions  upon 
which  the  right  to  a  patent  depended  (Wis- 
consin Cent.  R.  R.  Co.  V.  Price  Co.,  133  U.  S, 
496,  505  110  Sup.  Ct  341,  38  L.  Ed.  687]),  It 
is  apparent  that  the  validity  of  the  tax  tltla 
depoids  upon  the  question  whether  the  loca- 
tion of  the  warrant  *  *  *  without  more^ 
gave  a  right  to  a  patent"  The  principle  ap- 
plies not  only  to  the  disposal  of  lands  uuder 
the  pubUc  land  laws,  but  to  the  sale  of  lands 
or  other  property  of  the  United  States  on 
credit,  where,  until  full  payment  ot  the  pur- 
chase price,  the  purchaser  does  not  become  en- 
titled to  a  patent  conveying  the  legal  title, 
n.  S.  V.  Milwaukee  (CX  C.)  100  Fed.  828 ;  Copp 
V.  State,  supra;  Mint  Realty  Co.  v.  Philadel- 
phia, supra ;  X^gan  v.  Board  ot  Commission- 
ers, 61  Kan.  747,  83  Pac.  603. 

The  case  of  United  States  v.  Milwaukee 
involved  the  right  to  levy  dty  and  county  tax- 
es uiMm  premises  on  which  the  building  oc> 
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cupled  by  ttw  fedeval  pfflces  was  located; 
the  said  premises  and  bxiUding  having  been 
disposed  of  nnder  a  contract  pursuant  to  an 
act  of  Consress  piOTldlng  that  the  pardiase 
price  should  be  paid — one-fourth  on  January 
1,  1S92,  and  the  balance  in  three  equal  an- 
nual payments,  with  6  per  cent  Interest  per 
annum,  and  that  the  premises  should  be  con- 
Teyed  by  a  qoltclalm  deed  when  the  purchase 
money  should  be  fully  paid.  In  holding  the 
property  exempt  from  taxation  while  part  of 
the  purchase  price  remained  unpaid,  the  court 
said:  "It  may  be  that  the  purchaser  may  not 
complete  his  payments,  in  which  case  the  title 
will  remain  In  the  United  States  of  America. 
And  so  long  as  the  government  has  a  mone- 
tary interest  In  the  prc^wrty,  retaining  the 
legal  title,  the  property  is  the  property  of 
the  United  States,  so  far  as  the  questltm  of 
taxation  Is  concerned.  It  Is  txue,  the  govern- 
ment holds  the  title  in  trust  toi  the  ptuchas- 
er,  so  far  as  be  has  made  paymrats;  but  that 
is  liable  to  be  extlngidshed  by  forteitnre  tax 
ponpayment  of  tlis  remainder,  and  until  the 
purchase  price  of  the  property  has  been  fully 
paid,  and  Oxe  whole  equitable  interest  in  the 
ivoperty  vested  In  the  purchaser,  and  noth- 
ing remains  but  for  the  United  States  to  Is- 
sue its  patent  pursuant  to  the  agreemoit,  in 
the  Judgment  of  the  court  that  property  la 
not  subject  to  state  taxation." 

A  like  question  was  presented  in  Oopp  v. 
State,  supra.  We  quote  a  few  extracts  from 
the  opinion  which  ate  quite  in  pc^t:  *'By 
the  terms  of  sale  the  goveniment  retains  title 
until  all  the  purchase  money,  is  paid,  and, 
upon  payment  in  full,  is  to  make  a  quitclaim 
deed  to  the  purchasers.  •  *  «  Has  the 
tJnlted  States  ^vemment  such  an  Interest 
in  the  property  as  entitles  it  to  be  exempt 
from  taxation  by  the  stat^  for  the  year  1908? 
It  has  the  legal  title  and  a  vendor's  lien 
*  *  *  for  three-fourths  of  the  purchase 
price.  None  of  the  deterred  payments  were 
due  when  the  taxes  for  that  year  were  as- 
sessed. Do  these  facts  not  show  that  the  gov- 
ernment has  such  an  interest  In,  or  claim 
i^on,  the  property  as  will  exempt  it  from 
state  taxes?  '  *  *  *  It  is  Insisted  by  coun- 
sel for  plalntltb  in  error  that  the  government 
has  parted  with  its  Interest  In  the  property, 
that  it  is  simply  the  holder  ot  Oie  1^1  title, 
and  the  pun^sers  are  the  equitable  owners. 
It  1b  true  they  are  the  purchasers  and  have 
an  equitable  right  in  the  property,  and  under 
the  terms  of  their  contract  are  at  present 
occupying  it  and  receiving  the  rents  and  prof- 
its. But,  notwithstanding,  must  ttiey  not  be 
complete  equitable  owners;  that  Is,  must 
they  not  have  paid  all  the  purchase  money, 
and  must  they  not  t>e  In  a  position  to  de- 
mand of  the  government  a  deed  for  the  land, 
before  they  can  be  regarded,  in  law,  as  such 
equitable  owners  as  will  make  the  property 
liable  for  taxes?  From  a  careful  considera- 
tlOD  of  the  following  dedstons  such  seems  to 
be  the  requirement  of  the  law.  *  *  *  In 
view  of  these  decisions  we  are  bound  to  hold 


that  tlie  land  purchased  of  the  Unitsd  States 
by  0.  H.  Copp  and  his  aasodatea  Is  not 
liable  for  state,  ooun^y,  or  district  taxes,  so 
long  as  the  United  States  has  any  cilaim  up- 
on it  for  any  p(Urtl(m  of  the  purchase  mon^. 
If  it  wera  subject  to  taxation.  It  would  also 
be  liable,  under  our  statute  law,  to  be  sold 
txa  their  nomtaymeait,  and  in  such  case^if  not 
redeemed,  eonqtlete  title  to  the  eottre  Interest 
in  Oie  land  would  pass  to  tbe  tax  panAaser. 
Under  the  West  Virginia  statute  It  is  not 
alone  the  interest  of  Oopp  and  his  associates 
in  the  land  that  la  taxed,  but  it  is  the  oiUre 
interest  and  estate  therein  on  which  taxes 
are  assessed,  and  to  softer  it  to  be  taxed,  so 
long  as  any  portion  of  the  purchase  price  re- 
mains unpaid,  wHifiit  operate  as  a  serious  em- 
barrassment to  the  government  In  the  enforce- 
ment of  the  claim  for  the  purchase  money." 

In  Hallway  Co.  v.  McShaneb  supra,  the 
court  said  in  the  opinion  that,  if  the  land 
cotUd  be  sold  fbr  the  taxes,  "It  must  be  valid 
if  the  land  Is  subject  to  taxation,  and  the 
title  would  pass  to  the  purchase; .  If  no  such 
title  could  pass,  then  it  is  because  the  land  Is 
not  liable  to  the  tax;  and  the  treasurers  of 
the  counties  have  no  right  to  assess  it  for 
that  purpose."  And  in  Colorado  Co.  v.  Com- 
missioners, 95  U.  S.  259,  265,  24  U  Ed.  405. 
where  the  right  was  questioned  to  assess  snd 
tax  certain  lands  that  had  beisn  granted  to 
the  heirs  of  one  Nolan  and  confirmed  by  an 
act  of  Congress,  which  provided  that  the  ooa- 
flrmatlon  should  not  become  effective  until 
the  expense  of  the  public  surveys  sbovring 
the  location  of  the  lands  had  been  paid  by  the 
grantees,  it  was  said  by  the  court  that  the 
provision  for  the  payment  of  the  expmse  of 
surveys  suspended  the  vesting  of  title  In  Qie 
claimants,  or  of  any  t>erfect  right  to  the  title 
until  sntih  expense  was  paid,  and  that  a  sale 
of  the  land  under  territorial  authority,  it 
held  to  be  a  sale  on  a  valid  tax,  "might  very 
seriously  embarrass  the  assertion  'of  the 
rli^ts  of  the  government  in  the  premises.  If 
the  tax  had  been  levied  on  the  equitable 
claim  of  these  holdera  under  Molan,  what- 
ever that  is,  the  case  ml^t  be  different  But 
this  case  shows  that  it  is  the  land  which  Is 
taxed,  and  the  sale  would  convey  the  title, 
or  nothing."  But  the  prlncli^e  that  the  prop- 
erty of  the  United  Ststes  is  not  taxable  by 
the  authority  of  a  state  until  the  cooiplete 
equitable  title  has  passed  out  of  the  gorem- 
ment  does  not  prevent  the  taxation  of  sQcti 
possessory  rights  as  the  purchaser  may  have- 
Cent  Fac.  a  B.  Co.  T.  Nevada,  162  U.  S.  S12, 
16  Sup.  Ct  88S,  40  U  Ed.  1057;  State  v.  G. 
P.  B.  B.  Co.,  21  Nev.  247,  30  Paa  686;  Halsb 
V.  Arizona,  164  U.  S.  699,  17  Sup.  Gt  193,  41 
L.  Ed.  667;  People  v.  Shearer.  30  GaL  646; 
People  V.  Cohen,  31  Cal.  210.  And  Oie  pur 
chaser's  Improvements  on  the  land  may  be 
taxed.  People  v.  Shearer,  supra. 

An  act  of  Congress  providing  for  the  sale 
of  Indian  reserve  lauds  idtuated  in  tbe  state 
of  Kansas  and  that  one-fourth  of  the  par- 
chase  price  should  be  paid  at  the  time  of  the 
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sale,  and  Uie  remslnder  In  ttiree  eooal  annu- 
al Installments  with  a  stated  rate  of  Interest, 
expressly  declared  that  nothing  In  the  act 
should  be  so  constmed  as  to  prevent  the 
lands  from  belnff  taxed  nndw  the  laira  of  the 
state  of  Kansas,  as  other  lands  are  of  may 
be  taxed  In  lhat  states  from  and  after  the 
time  of  the  first  payment;  and  It  was  provid- 
ed In  a  later  act  as  to  said  lands  that  they 
sfaonld  be  sabject  to  taxation  according  to 
the  laws  of  said  state  after  the  first  pay- 
men^  trat  that  no  sale  for  taxes  shonld  oper- 
ate to  deprive  the  United  States  of  the  lands 
or  any  pert  of  the  pnrchase  price,  hot  ttiat. 
If  defttnlt  be  made  in  any  Installment  of  ttw 
pnrchEuw  price,  Che  tax-sale  purchaser  might 
pay  80  mnch  of  the  purchase  price  as  re- 
mained unpaid,  and  thereupon  become  enti- 
tled to  receive  a  patent  for  the  same  as 
though  he  had  made  due  settlement  thereon. 
By  reason  of  such  consent  of  Congress,  it  was 
held  by  the  Supreme  Court  of  Kansas,  In 
Logan  T.  Board  of  Commissioners,  01  Kan. 
747,  38  Fac.  603.  that  the  lands  might  be 
taxed  before  final  payment  of  the  purchase 
price,  but  it  was  said  In  the  opinion:  "It 
must  be  conceded  that.  If  Congress  had  not 
expressly  provided  that  the  lands  referred 
to  'shall  be  [after  the  first  payment  Is  made 
thereonl  subject  to  taxation  according  to  the 
laws  of  the  state  of  Kansas,  as  other  lands 
are  or  may  be  taxed  In  said  state,*  the  lands 
In  dispute  would  not  be  taxable  under  any 
of  the  provisions  of  the  tax  laws." 

The  Constitution  of  this  state  declaring 
without  qualification  that  the  property  of  the 
state  shall  be  exempt  from  taxation,  and  it 
being  admitted  in  this  case  that  the  interest 
of  the  plaintiff,  as  the  owner  of  the  certificate 
of  purchase,  was  not  assessed  or  taxed,  but 
that  the  land  was  assessed  and  taxed  as 
land,  and  as  other  lands  are  taxed,^the  doc- 
trine aforesaid  of  the  cases  involving  the 
right  of  the  state  to  tax  property  of  the 
United  States  is  clearly  applicable.  Corcoran 
T,  City  of  Boston,  185  Mass.  325,  70  N.  E. 
197;  Corcoran  v.  City  of  Boston,  193  Mass. 
686,  79  N.  E.  82»;  De  Moines  N.  ft  B.  Co.  v. 
Polk  County,  10  Iowa,  1 ;  Dennlston  v.  Un- 
known Owners,  29  Wis.  351;  Hardy  v.  Hart- 
man,  65  Miss.  604,  4  South.  545;  Witt  T. 
Armstrong  (Arfe.)  6  S.  W.  225;  Zumsteln  T. 
Consolidated  Goal  A  Hln.  Co.,  54  Ohio  St  264, 
43  N.  H.  329;  Webster  v.  Board  of  Regents, 
168  CaL  705, 126  Pac  974;  McCaslIn  v.  State, 
90  Ind.  428;  Willey  v.  Koons,  4d  Ind.  272; 
Henderson  v.  State,  53  Ind.  60;  and  see  note 
to  Copp  V.  State,  36  L.  B.  A  (N.  S.)  669, 
674.  There  can  be  no  doubt  that  the  payment 
of  the  purchase  money  as  required  by  statute 
and  the  certificate  of  purchase  Is  a  condition 
precedent  to  the  acquirement  by  the  pur- 
chaser of  a  complete  eqxiitable  title  or  a 
right  to  a  patent  conveying  the  legal  title. 

The  case  of  Courtney  v.  Missoula  County, 
21  Mont  691,  55  Paa  359,  Is  cited  and  much 
relied  on  by  defendant,  plaintiff  in  error  here, 
parttonlarly  a  statement  In  the  oidnlon  to  the 


effect  that  the  purchaser  having  entered  Into 
a  valid  contract  to  pay  the  considfiratlon 
agreed  upon,  and  to  accept  title  to  the  land, 
which  the  state  on  its  part  la  bound  to  con- 
vey, and  having  taken  posseeslon  and  made 
partial  payments,  la  the  ownar  for  the  pni^ 
pose  of  taxation.  It  ajweazs  by  the  opinion 
In  that  case  that  under  the  statntes  of  Mon- 
tana the  purchaser  of  state  lands  la  required 
to  give  a  bond  conditioned  for  the  payment 
of  the  residue  of  the  purchase  money,  and 
in  case  of  default  the  land  board  Is  anUiorifr- 
ed  to  sue  upon  the  bond,  or  again  sell  the 
land  for  the  sum  due;  and;  If  upon  such 
sale  the  sum  due  for  principal  and  Interest 
should  not  be  paid,  the  board  Is  authorized 
to  purchase  the  land  for  the  state  at  the 
amount  due,  wiHi  costs  of  sale.  It  appears 
also  by  the  opinion  that  the  statute  regulat- 
ing the  sale  of  state  lands  contained  a  provi- 
sion as  follows:  "Any  lands  sold,  for  five 
years  after  the  sale  thereof,  mnbt  not  be 
assessed  at  any  higher  valuation  than  the 
estimate  upon  which  they  are  sold,  unless 
Improvements  within  that  time  have  been 
made  thereon.  In  which  case  the  value  of  the 
Improvements  must  be  added  to  the  estimate." 
And  that  another  provision  of  the  statutes 
required  the  state  land  agent  on  or  before  a 
steted  date  in  each  year,  to  make  out  and 
transmit  to  each  county  assessor  certtfled 
lists  of  lands  lying  in  his  county  which  had 
been  sold  by  the  state,  for  which  certificates 
of  purchase,  patents,  or  deeds  had  been  is- 
sued during  the  preceding  year.  And  that 
the  revenue  statutes  of  Montena  define  "prop- 
erty", as  including  "real  estate"  and  define 
"real  estate"  as  Including  the  possession  of, 
claim  to,  ownership  of,  or  right  to  the  posses- 
sion of,  land.  It  Is  at  least  doubtfal  whether 
the  purchaser  under  our  laws  and  by  the  cer- 
tificate of  pnrchase  has  so  agreed  to  i)ay 
the  purchase  price  as  to  incur  a  personal 
liability  therefor.  But,  however  that  may 
be,  we  have  no  statutory  provisions  like 
those  In  Montana  above  referred  to.  The 
land  board  under  our  statote  Is  not  required 
to  sell  the  land  for  the  sum  due,  but  Is  au- 
thorized In  case  of  default  In  any  Install- 
ment of  the  purchase  price  for  the  i>eriod 
mentioned  In  the  stetute  to  "sell  such  land 
again,"  which  we  understand  to  mean,  In 
connection  with  the  other  language  of  the 
various  sections  relating  to  the  sale  of  stete 
lands,  that  the  land  becomes  subject  to  an- 
other sale  to  be  conducted  under  the  same 
limitations  and  regulations  as  If  it  had  not 
previously  been  sold.  It  Is  to  be  a  new  sale, 
and  not  a  sale  for  the  purpose  of  collecting 
the  amount  due  from  the  original  purchaser; 
and  we  do  not  understand  that  any  dut" 
would  rest  upon  the  land  board  or  the  state 
to  refund  to  the  original  purchaser  the  ex- 
cess, if  any,  of  the  proceeds  of  the  new  sale 
above  the  amount  that  remains  unpaid  under 
the  original  certificate.  The  court  In  the 
case  dted  refers  to  the  overruled  Nebraska 
case  of  Edglngton  t.  Oook,  anpra,  as  the 
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principal  antliorlty  for  the  conclusion  reach- 
ed, and  as  authority  for  the  statement  that 
the  purchaser  was  the  owner  for  the  purpose 
of  taxation.  We  are  not  disposed,  however, 
to  question  the  correctness  of  the  decision 
in  the  Montana  ca^e  under  the  statutes  of 
that  state,  for  we  think  it  reasonably  clear 
that  the  tax  was  sustained  as  a  tax  merely 
upon  the  interest  or  equit^^  of  the  purchaser. 
Concluding  the  opinion,  the  court  say :  "Un- 
der our  constitutional  and  statutory  provl-- 
slons,  the  property  of  the  state  may  not  be 
taxed.  The  Interest  of  the  state  in  the  land, 
anterior  to  payment  of  the  full  purchase 
price,  Is  Its  property,  and  that  Interest  In 
no  wise  has  been  affected  by  the  assessment" 

In  the  state  of  Washington  the  Constitu- 
tion exempts  the  property  of  the  state  from 
taxation,  but  by  statute  a  contract  for  the 
sale  of  state  lands  Is  required  to  provide  for 
the  payment  of  all  taxes  and  assessments 
against  the  land  and  that  if  the  taxes  are  not 
paid  the  contract  may  be  forfeited.  It  Is  also 
provided  by  statute  that  property  held  under 
contract  for  the  purchase  thereof  belonging 
to  the  state  shall  be  considered  for  all  pur- 
poses of  taxation  as  the  property  of  the  per- 
son holding  the  same.  Construing  these  statu- 
tory provisions,  It  was  held  that  they  were 
not  intended  to  tax  the  land,  as  such,  while 
the  ownership  was  in  the  state,  "because  that 
Is  forbidden  by  the  Constitution,"  but  that 
the  provisions  were  fairly  to  be  understood 
as  Intending  to  charge  only  the  Interest  of 
the  contractor  in  the  land,  and  that  the  pro- 
cedure was  against  the  land  for  Oie  purpose 
only  of  fixing  the  amount  of  the  aasesdtnent 
That  construction  of  the  statute  was  said  to 
be  In  harmony  with  the  constitutional  provi- 
sion exempting  state  property  from  taxation, 
and  the  obligations  of  the  federal  trust  as 
to  the  price  to  be  received  for  school  lands, 
and  would  accomplish  the  purpose  Intended 
by  the  Legislature.  State  t.  Frost,  25  Wash. 
TM,  64  Paa  902. 

In  Nebraska  the  property  of  the  state,  In- 
cluding school  lands,  was  declared  by  statute 
to  be  exempt  from  taxation;  but  there  Ao& 
not  seem  to  have  been  any  constitutional 
provision  to  that  effect  It  waa  further  pro- 
vided by  the  statute  tbat  "all  other  property" 
(not  declared  exempt  in  the  preceding  sec- 
tion), "real  and  personal,  within  this  state,  is 
subject  to  taxation ;  and  this  section  is  in- 
tended to  embrace  lands  and  lots  In  towns, 
Including  lands  bought  from,  or  donated  by, 
the  United  States,  and  from  this  state, 
whether  bought  on  credit  or  otherwise."  Un- 
der this  provision  of  the  statute  It  was  held, 
in  Hagenbuck  v.  Reed,  3  Neb.  17,  that  state 
school  lands  In  possession  of  a  purchaser 
were  subject  to  taxation,  although  the  state 
retained  the  legal  title  and  the  purchase 
price  had  not  been  paid.  It  appears  that  the 
decision  was  much  questioned  In  that  state, 
resulting  in  the  passage  of  au  act  by  the  Leg> 
Islature  declaring  that  the  school  lands  held 
under  contract  of  sale  from  the  state,  the 


title  being  in  the  state,  were  not  taxatde  and 
had  not  been  taxable  for  any  puriKise  what- 
ever, and  providing  for  refunding  all  tun 
that  had  been  paid  on  such  land.  That  act 
was  held  to  be  valid  In  Washington  County 
V.  Fletcher,  12  Neb.  356,  U  N,  W.  460,  642, 
855.  And  In  Qraff  v.  Ac^erman,  38  N^.  720, 
57  N.  W.  512,  which  has  been  referred  to  aa 
overruling  the  case  of  Edglngton  v.  Cook,  it 
was  said  that  the  force  of  Hagenbu(±:  v. 
Seed  as  authority  had  been  greatly  impaired. 
If  it  had  not  be&i  overruled,  by  subsequent 
dedfdons,  citing  Washington  County  v. 
Fletcher. 

A  provision  in  our  revenue  law  somewhat 
similar  to  the  one  construed  in  the  Nebraska 
case  of  Hagenbuck  v.  Beed,  supra,  was  con- 
sidered by  the  Supreme  Court  of  the  terri- 
tory in  1875  In  the  case  of  I  Vinson  t.  Hance, 
1  Wyo.  270.  The  statute  did  not  then,  and 
does  not  now,  specifically  refer  to  lands 
bought  from  the  state.  In  that  respect  differ- 
ing from  the  Nebraska  statute,  but  Imme- 
diately following  the  provision  that  the  sec- 
tlcm  "Is  intended  to  embrace  lands  and  lota 
in  towns,  including  lands  bought  from  the 
United  States,  whether  bought  on  credit  or 
otherwise,"  It  was  provided  that  "buildings 
or  Improvements  erected  upon  lands  the  title 
to  which  remains  in  the  United  States,  or  in 
any  incorporated  company,"  shall  be  subject 
to  taxation.  It  was  held  not  only  that  the 
territory  was  without  power  to  tax  land  the 
title  to  which  is  to  the  United  States,  but, 
referring  to  the  statutory  provision  afore- 
said, that  the  Legislature  had  taken  the  same 
view  of  the  question.  The  decision  clearly 
construed  the  provision  as  not  authorizing 
the  taxation  of  lands  bought  from  the  United 
States  on  credit,  before  the  purchaser  had  be- 
come entitled  to  a  patent  The  same  con- 
struction was  placed  upon  a  somewhat  simi- 
lar statute  in  Oklahoma.  Topeka  Oom. 
Secur.  Oo.  T.  tfcPherson,  7  Okl.  220,  64  Fac. 
489. 

There  are  several  decMons  in  Kansas 
holding  state  lands  subject  to  taxation  while 
the  purchase  price  remains  unpaid  and  be- 
fore tlie  conveyance  of  the  i^:al  title,  but  la 
tiiat  state  the  Constitution  did  not  exempt 
from  taxation  all  tlie  property  of  the  state, 
but  only  all  property  used  exclusively  for 
state  purposes;  and  It  waa  said  that  the  land 
hdd  under  certificate  of  purchase  was  not 
used  exclusively  for  state  purposes.  Again, 
In  the  statute  providing  for  the  sale  of  sdiool 
lands  it  was  provided  that  laud  purchased 
under  the  statute  shall  be  subject  to  taxation 
as  other  lands,  and  in  case  of  nonpayment  of 
the  taxes  the  land  may  be  sold  as  In  other 
cases,  but  that  the  purchaser  at  the  sale  shall 
be  subject  to  all  the  conditions  of  the  bond 
of  the  original  maker,  and  of  the  certificate 
of  purchase.  Oswalt  v,  Hallowell,  15  Kan- 
154;  Prescott  v.  Beebe,  17  Kan.  320.  Thus 
the  state  was  protected,  and,  in  effect,  the 
purchaser's  Interest  only  waa  taxed*  tboogh 
assessed  bj  describing  the  land. 
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Tbe  cmse  <a  Wells  t.  Uayoi  and  Aldermen  of 
Sannnab,  87  Oa.  397,  IS  8.  B.  4ffi,  bas  been 
oftcsi  dted  and  quoted  fzom  as  anthorl^  up- 
on the  pn^sitlon  tiiat  a  vendee  undor  a  con- 
tract of  sale  Is  Uable  for  tbe  taxes,  and  It 
lias  been  supposed  to  sustain  a  rigbt  of  taxa- 
tion as  to  pnbUe  property  sut^h  as  is  claimed 
in  this  case.  But  in  tbat  case  tlie  contract 
granted  tbe  rl^t  of  possession  fbrerer,  sub- 
ject only  to  tbe  payment  of  ground  rent  an- 
nually, and  tbe  ease  was  decided  upon  the 
principle  tbat  <me  who  owns  the  use  fbreTcr, 
though  it  be  on  a  condlttcm  subsequent,  Is 
Hie  true  owner  for  tbe  time  being.  Hie  ques- 
tion in  tbe  case  was  not  one  of  constitutional 
or  statutory  exemption  of  city  properly,  but 
InTolved  the  construction  of  a  contract  pro- 
vision for  the  payment  of  the  taxes  by  the 
leasee  or  pur^aser,  aofi  a  certain  ordinance 
wbich  it  was  daimed  exempted  the  lands 
firom  taxation  w^lle  held  by  the  lessee^  See 
Wells  T.  Savannah.  181  U.  B.  631,  21  Sup.  Ct 
697.  4S  L.  Ed.  986.  The  case  Is  not  In  con- 
flict wifib  our  condoslon  in  the  case  at  bar. 

CI]  If  this  land  in  which  the  state  retains 
a  substantial  interest  may  be  sold  for  taxes, 
then  it  must  be  for  the  reason  Oat  it  was 
lawfblly  taxed;  and  In  that  event  tbe  con- 
dition as  to  price  in  tbe  act  granting  the 
lands  might  Indirectly  be  violated.  It  may  be 
lliat  tbe  plaintiff  would  have  no  right  to  ob- 
ject to  tbe  assessment  and  tax  upon  tbat 
ground,  but  certainly  tbe  plaintiff  may  ob- 
ject to  tbe  sale  of  the  land  wblcb  might  dis- 
pose of  its  interest  in  It^  on  tbe  ground  that 
tile  land  wUcb  was  assessed  and  valued  as 
sucb  was  ill^Uy  assessed  as  his  property. 

We  tfainb  the  threatened  sale  was  properly 
enjoined,  and  the  Judgment  will  be  affirmed. 

SOOTT,  O.  J.,  and  BBABD,  J.,  concur. 


OABNBT  GOAL  CO.  v.  BENEBIOT. 
(No.  720.) 

(Supreme  Court  of  Wyoming.   May  10,  1914.) 

1.  UaBTEB  AlfD    SXBVANTji  153*)— I  INJURIES 
TO  SbBTAHT— DUTT  TO  WABN. 

While  a,  majBter  seed  not  warn  of  obTioufl 
dangers,  yet,  if  a  servant  employed  to  work  In 
a  dangeroaa  ^ce  may,  because  of  inexperience, 
Call  to  appreciate  the  danger,  it  is  the  master's, 
duty  to  iDBtmct  Mm  bo  that  he  wlU  compre- 
bend  it 

[Bd.  Note.— Fot  other  cases,  see  Master  and 
Servaatp  Cent  Dig.  B  814-817;  Dec.  Dig.  | 
15S.*1 

a.  Masisb  ahd  SSBTAiTT  {\\  286,  288*)— Irju- 

BIBS  TO  SEBVANT^ACTTONS—QUBsnOKB  FOB 
JUBT. 

In  personal  injary  actions  by  serrants,  the 
questions  of  tbe  master's  aegligence  and  tbe 
servants'  cootributory  negligence  are  for  the 
Jnry,  unless  the  testimony  is  without  conflict, 
and  is  of  such  a  character  tbat  reasonable  men 
eonld  not  differ  thereon. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  IHf .  M  1001,  1006.  lOOS.  lOlO- 
1015,  1W7-108S,  1036-1042,  1044,  104&-1050, 
1089,  lOOO,  1092-1332;  Dec  Dig.  §§  286,  289.*] 


3.  Mabtxb  and  Sebvart  (%  288*)— InjUBiss 

TO  SEaVANT— OORTBIBUTOBT  N»GU0EN0B— 
ASSDKPTION  OF  BiBK— JUBT  QDBBHION. 

Whether  a  servant  assomed  the  risk  ia 
generally  a  question  of  fact  for  tbe  jury,  and 
tbe  court  cannot  declare  that,  as  a  mntter  of 
law,  it  was  an  obvious  risk,  unless  tbe  evi- 
dence shows  without  conflict  tbat  an  ordinari- 
ly prudent  man  would  have  noticed  It. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1068-1088;  Dec  Dig.  | 

4.  Mabtbb  and  Sebvant  m  285,  288.  288*)— 
In JUBIBB  TO  Sebvant  — Miniho  —  Obvious 
Dangkbs— AesmcBo  Bisk. 

Plaintiff,  a  yonna  man,  without  ezpeiienee 
as  a  miner,  was  emiuoyed  Is  defendant  After 
he  and  his  coemployft  had  fired  a  shot  to  loos- 
en coal,  they  discovered  a  large  piece  partially 
loosened,  with  a  crack  in  the  vein.  Being  a  ua- 
ble to  pry  the  coal  down  witb  a  bar,  they  pro- 
ceeded with  their  work,  and  tbe  piece  fell  and 
injured  plaintiff.  Experienced  miuers  testified 
that  experience  and  instruction  in  the  sounding 
test  were  necessary  to  enable  a  miner  to  de* 
termine  whether  coal  sucb  as  this  was  in  dan- 
ger of  falling.  Meld  that,  in  view  of  plaintifTs 
testimony  that  be  believed  the  place  to  be  safe, 
he  could  not,  as  a  matter  of  law,  be  held  to 
have  assumed  tbe  risk;  and  hence  the  ques- 
tions whether  defendant  was  negH^ent  in  fail- 
ing to  instruct  him  and  such  negligenee  caused 
the  injury  were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1001-1003,  1006-1008, 
1010-1038,  1086-104ClO46-lO0a  loss,  1068- 
1088:  Dec  Dig.  H  286,  286,  288>] 

5.  Witnesses  (|  286*)— C^oss-ExAsnNATiON. 

In  an  action  by  a  coal  miner  hurt  by  tbe 
fall  of  coal  which  was  cracked  from  the  vein 
by  a  shot  he  had  fired,  where  defendant  cross- 
examined  plaintiff's  witnesses  as  to  whetber 
experience  was  necessary  to  determine  wheth- 
er such  coal  was  likely  to  fall,  plaintiff  may,  on 
direct  examination,  proceed  with  that  line  of 
ioquiry  and  elicit  evidence  that  a  knowledge 
of  the  sounding  test  was  necessary  to  deter- 
mine that  question, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  if  030,  994-890;  Dec  Dig.  {  286.*] 

6w  EVIDENCB  (%  518*)  — OPIHIOH  BVIDBNOU  — 

ADMieSIBILITT. 

Where  a  coal  miner  was  injured  by  tbe 
fall  of  a  piece  of  coal  which  bad  been  cracked 
from  the  vein  by  a  blast,  opinion  evidence  by 
expert  miners  as  to  whether  experience  and 
knowledge  of  the  sounding  test  was  necessary 
to  determine  whether  such  coal  was  likely  to 
fall,  is  adndadble,  despite  the  mle  that  where 
all  of  the  drcamstances  can  be  adequately  de- 
scribed to  the  jury,  and  are  snch  that  their 
effect  can  be  estimated  by  all  men,  opinion  evi- 
dence Is  not  admissible,  for  all  men  are  not 
familiar  with  the  operation  of  coal  mines,  or 
with  the  various  conditions  which  might  Indi- 
cate danger. 

DSd.  Note.— For  other  cases*  see  Evidence, 
Cent  Dig.  gfi  2317.  2318;  Dec  Dig.  |  613.*] 

Beard,  J.,  dissenting. 

On  motion  for  rehearing.  Motion  granted, 
former  ofdnion  overruled,  and  Judgment  af- 
firmed. 

For  former  opinion,  see  129  Pac  1024. 

POTTEB,  J.  This  case  has  been  beard  In 
this  court  a  second  time,  a  rehearing  having 
been  granted  because  of  doubt  as  to  the  cor- 
rectness of  tbe  previous  decision  to  tbe  ef- 
fect that  the  failure  of  the  defendant  com- 
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pany  to  proi>erly  warn  and  instruct  the  plain- 
tiff was  not  shown  to  be  the  proximate  cause 
of  his  Injury,  and  that  the  district  court,  for 
that  reason,  erred  In  not  giving,  as  request- 
ed, a  i>eremptory  instruction  to  find  for  the 
defendant  Because  of  that  error,  as  it  then 
appeared  to  the  court,  the  Judgment  in  fa- 
vor of  the  plaintiff  was  reversed,  and  the 
cause  remanded  for  further  proceedings.  See 
Carney  Coal  Company  v.  Benedict,  129  Pat 
1024.  The  conclusion  that  the  faUure  of  the 
company  to  warn  the  plaintiff  w  s  not  shown 
to  be  the  proximate  cause  of  his  injury  was 
based  upon  our  view  at  that  time  of  the  evi- 
dence that  the  danger  was  obvious.  A  re-ex- 
amlnation  of  the  question  has  led  to  a  dif- 
ferent conclusion.  The  court  is  now  of  the 
opinion  that  the  question  whether  the  danger 
was  obvious  and  was  appreciated,  or  should 
have  been  appreciated,  by  the  plaintiff  was, 
upon  the  evidence,  a  question  of  fact  for  the 
Jury,  and  was  properly  submitted  to  the  Jury 
by  the  trial  court. 

There  was  evidraice  tending  to  show  that 
the  one  who  hired  and  discharged  tne  miners 
and  'directed  them  In  their  work  was  inform- 
ed by  both  the  plaintiff  and  his  father  that 
the  plaintiff  was  without  experience  In  min- 
ing coal,  and  that  they  were  promised  that 
the  plaintiff  would  be  put  to  work  with  an 
experienced  miner.  There  was  also  evidence 
tending  to  show  that  the  plaintiff  was  inex- 
perienced, although  there  was  a  conflict  in 
the  evidence  in  this  respect ;  the  conflict  aris- 
ing from  the  fact  that  the  plaintiff  bad  work- 
ed in  a  coal  mine  in  certain  capacities,  and 
it  was  claimed  that,  because  of  his  former 
work  in  a  coal  mine,  he  was  not  to  be  re- 
garded as  an  Inexperienced  coal  miner.  The 
evidence  upon  that  queation,  however,  was 
properly  submitted  to  the  Jnry,  and  by  thdr 
verdict  they  must  have  found  that  the  plain- 
tiff was  inexperienced;  and  they  must  also 
have  found  that  the  company  knew  of  such 
Inexperience  and  had  failed  to  give  him  the 
necessary  warning  and  caution,  as  alleged  in 
his  petition. 

The  failure  of  the  company  to  instruct  the 
plaintiff  in  irtiat  Is  known  as  the  sounding 
test,  to  be  used  in  discovering  the  danger  of 
falling  coal,  was  particularly  relied  on  as  the 
proximate  caose  of  the  injury.  The  Jury 
were  Justified  in  finding  that  the  plaintiff 
knew  nothing  of  the  sounding  teat,  and  that 
he  used  such  limited  knowledge  as  he  had  to 
determine  whether  the  projecting  lump  of 
ooal  was  sufildently  solid  to  render  it  safe 
to  oontlnne  at  work  at  the  place  where  it 
subsequently  fell.  The  evidence  tended  to 
show  that  an  experienced  miner  would  have 
used  and  ordinarily  would  have  detected  the 
danger  by  the  use  of  what  Is  known  as  the 
sounding  test.  Several  experienced  miners 
called  as  witnesses  described  that  test  and 
the  drcomstances  and  occasions  for  its  use, 
among  others,  a  witness  from  whose  testi- 
mony we  quote  for  the  purpose  of  showing 
the  general  character  of  the  evidence  on  this 


point  produced  by  the  plaintiff  below:  "Q.  I 
wiU  ask  you  what  tests  are  emjjlosQA.  by  aa 
experienced  miner,  by  yourself  as  an  experi- 
enced miner,  and  others  of  e^^erlence,  in  de- 
tecting and  discovering  dangers  of  falUag 
coal?  A.  The  first  test  Is  by  means  of  sound. 
Q.  Explain  to  the  Jury  what  that  test  is  and 
how  It  Is  made.  A.  It  Is  a  common  thing 
with  practical  miners  In  going  In  their  rooaia 
or  working  place  to  have  a  pick  with  them 
and  test  the  roof  and  face  of  the  coal,  and 
sometimes  the  'rubs'  or  sides,  to  see  If  It 
sounds  firm  and  solid,  or  loose  and  Uable  to 
come  In.  Q.  Now,  as  to  that  test,  what,  if 
any,  exjperlence  is  required  to  apply  it?  A. 
A  man  that  was  not  used  to  that  kind  of 
work  would  not  know.  Q.  Zoo  may  explain 
what,  if  any,  exjKrience  Is  required  on  the 
part  of  the  miner  to  apply  this  test  of  sonnd 
you  speak  of.  A.  It  requires  that  a  man 
would  work  in  the  mine  vrith  a  practical  min- 
er in  order  to  get  this  exi»erience.  Q.  How 
is  that  experience  acquired?  What  manner? 
A.  Well,  in  the  first  place,  if  a  i^ctlcal  min- 
er would  take  a  green  man,  knowing  he  was 
not  used  to  this  work,  he  would  natoiallf 
show  him  the  difference  in  sound  of  the  dif- 
ferent places  that  were  safe  and  unsafe  hi 
the  mine.  Q.  I  will  ask  you  .  whether  or  not 
that  is  the  best  test  known  to  miners  to  dis- 
cover the  danger  of  the  liability  of  coal  to 
fall?  A.  It  is.  Q.  What  other  tests  if  any 
are  applied?  A.  There  Is  another  t^  where 
you  are  testing  rock  in  a  mine,  and  that  Is 
putting  your  hand  on  the  rock  while  somid- 
Ing  It.  Other  tests  are  by  using  a  bar  or 
wedges.  If  you  cannot  pry  them  loose  or 
wedge  them  loose,  a  practical  mlnw  would 
con^der  them  safe.  Q.  In  your  experience  I 
will  ask  you  whether  or  not  in  the  case  where 
there  Is  a  projecting  body  of  coal  in  the  cor- 
ner of  the  room  projecting  some  distance,  and 
about  which  there  Is  a  slight  crack,  or  a 
crack,  and  you  use  a  tamping  bar — a  miner 
uses  a  tamping  bar  and  tries  to  pry  it  down, 
and  it  falls  to  come  down — I  will  ask  yon 
whether  or  not  that  would  Indicate  safety,  11 
a  miner  would  know  the  danger  of  that  coat 
falling?  A.  It  does  not  necessarily  indicate 
that  there  Is  danger  to  the  man.  or  that  there 
is  not  danger.  Q.  Explain  that,  Mr.  ConovaL 
A.  Sometimes,  as  I  understand,  the  project- 
ing piece  of  coal  that  hangs  out  In  a  work- 
ing place  there  may  be  a  check  b^ilnd  It; 
there  may  be  Just  a  wedge  of  coal  holding  it, 
or  it  may  be  setting  firm  on  the  bottom  and 
the  check  going  clear  to  the  bottom,  and  dif- 
ferent things.  It  would  be  owing  to  the  con- 
dition It  hung,  the  condition  of  the  cheiA.  to 
say  wbeOier  it  would  be  dangerous  to  the 
man  operating  under  It  If  the  check  dldnt 
go  to  the  bottom,  if  there  was  Just  a  sniall 
piece  of  coal  that  a  practical  miner  wonld 
find  there  that  held  it,  it  would  natnrally 
show  there  was  danger,  and  a  practical  min- 
er would  cut  that  and  let  it  down.  Q.  Now, 
I  will  ask  you  whether  or  not,  where  real 
danger  exists  from  a  projects  lump  of  coal, 
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wlietlier  fbst  dangn*  U  generally  deteetea  or 
dlscorered  by  the  soondiDg  method  yon  epeak 
of?  A.  Yes,  as  a  mle.  Q.  I  will  ask  yon 
wh^er  or  not  It  reqnirea  experlmce  to  ap* 
ply  that  teatY  A.  I  would  say  tt  did.  Q. 
Now,  I  want  to  Inquire  of  yoo.  In  regard  to 
appearances  la  a  room  where  a  miner  Is  at 
work,  whether  the  danger  la  naoally  aKMirait 
to  the  eyef  A.  To  a  practical  miner,  aa  a  role, 
tt  1&  Q.  Bat  one  withont  any  experience? 
A.  It  would  not  be.  Q.  'Wba.t  wonld  yon  say 
as  to  whether  or  not  It  Is  neceaeary  to  hare 
experience  to  dSaeem  dangers  from  appear- 
ances? A.  It  wonld  be  necessary  to  have  ex- 
perience." The  OTldence  on  the  qnestion  was 
confllcUiu^  and,  as  we  are  now  conTlnoed, 
was  properly  snbmltted  to  the  Jnry. 

[1-4]  While  the  mle  Is  wdl  settled  that  a 
master  la  not  reqalred  to  give  warning  of 
TMble  and  obTlons  dangers  to  a  servant 
possessing  the  Intelligence,  nnderstandlng, 
and  experience  soffldent  to  eomprebend  and 
appreciate  tbem.  It  Is  eQoally  well  settled 
tbMt,  it  the  serrant  Is  onployed  to  do  work 
of  a  daiverons  character  or  In  a  dangerous 
place,  and  he  Is  not  experienced,  bat;  because 
of  his  Ineziwrlence,  may  fall  to  apiuedate 
the  dai^er,  it  is  the  duty  of  the  master  be- 
fbre  exposing  the  serrant  to  sndi  danger  to 
giTe  him  sndh  Instructions  or  cantiona  as 
will  liable  him  to  comprehend  tbaa,  and  do 
his  work  safdy  with  proper  care  on  Mb  part 
OoTtfU  T.  Ootver  Underwear  Oo.,  Ifil  Wtsi 
130;  1S8  R  W.  40;  In  personal  injury  ao- 
tlons,  whether  the  defendant  has.  been  naff- 
llgHit  as  allied  or  wheUier  plaintiff  has 
been  guilty  of  contributory  ne^Igenca  are, 
as  has  often  been  said,  peculiarly  qneattons 
of  flict  to  be  sulMBltted  to  Uie  Jnry.  **nalaB8 
the  testimony  Is  without  conflict  and  Is  of 
such  character  as  to  afford  no  opportunity 
for  &lr-udnded  m«i  to  differ  upon  the  con- 
cUnslcm  to  be  reached  tberecm."  BIdwdl  t. 
EcoMKny  Goal  Ca  (Iowa)  180  N.  W.  T28l 
And,  generally,  wbettier  or  not  a  servant  a*- 
earned  the  risk  Is  a  question  of  flaet  tor  the 
Jnry,  anda  conrt  la  not  authorised  to  say.asa 
matter  of  law,  that  the  danger  was  obrlons, 
nzdeas  It  is  shown  by  tibe  erMenee  without 
conflict  that  an  ordinarily  prudent  man  or  one 
with  the  experience  of  the  Injured  senrant 
en^t  to  have  notleed  It  Healey  t.  PeAlns 
Bta6h.Co.,2161lft8B.7S,102  N.  B.944;  Oorem 

Ooopw  Underwear  Oo^  supra;  U.  P.  By. 
CO.  T.  Jarvl,  08  Fed.  flS^  8  a  a  A.  488; 
Gallagher  ▼.  Lehberger,  81  N.  J.  Law,  712,  87 
Aa  400;  Braddieh  t.  PhlUlps  OdsI  Od. 
tlowa)  188  N.  W.  406;  Alton  Paving  Go.  v. 
Hudson,  1T6  HL  270,  02  K.  B.  286 ;  HoAIng 
r.  dertiand  Hon  mn.  Go.  168  mdi.  6B8, 
128  N.  W.  777;  SIdwdl  v.  Boonomy  Coal  Oo^ 
supra;  Bonthet  v.  International  Paper  Col,  7S 
N.  H.  OSl,  78  AtL  600;  Tom.  Copper  Co. 
T.  Oaddy,  207  Fed.  297. 126  a  a  A.  41;  W. 
0.  TeL  Co.  T.  Burgess,  106  Fed.  26,  47  C.  C. 
A.  168;  Anderson  v.  Daly  Hln.  Co.,  15  Utah. 
22,  49  Fac.  126;  N.  Y.  Biscuit  Co.  v.  Ronss, 
74  Fed.  608,  20  a  a  A.  550;     Hanley  v. 


CaUfonda  Br.'  ft  Const  Co.,  ISiT  GaL  282,' 
08  Pac  B77,  47  Lb  B.  A.  087;  Gamego 
Crescent  Coal  Go  (Iowa)  148  N.  W.  6C0; 
Booth  V.  Stokes,  241  Pa.  848,  88  Aa  490; 
Collins  Northern  Anthracite  Coal  Co.,  241 
Pa.  00.  88  Ail.  70;  Hanaon  v.  Columbia 
P.  S.  B.  Co.,  70  Wash.  342, 184  Paa  1008. 

In  Heal^  t.  Perkins  Mach.  Co.,  supra,  it 
appeared  that  Qie  plaintiff,  while  In  the  &a- 
plos  of  0(0  defendant  received  Injuries 
by  the  breaking  of  an  eni^  wheel  during  an 
attempt  by  him  and  a  fellow  woikman  to 
grind  a  heavy  easting  upon  it  He  was  an 
ncperienced  man,  but  ttte  court  said:  "It 
could  not  have  been  mled,  aa  a  matter  of 
law,  that  the  plaintiff  assumed  the  risk  be- 
cause he  c(Hitlnned  to  work  a  few  seconds 
aftw  he  saw  that  Uie  emery  whed  was  *mb- 
bllng.'  Whether  he  appreciated  the  rttnatlon 
and  appredated  the  danger  in  so  brief  a 
time  was  a  question  at  fact  for  the  Jury." 

In  Govtfll  V.  Co<^r  Underwear  Co.,  supra, 
the  Wisconsin  court  say:  "A  study  of  the 
facts  In  evidrace  has  oonvtiued  us  that  It 
was  a  question  for  the  Jury  as  to  whether  or 
not  the  danger  to  the  plalntlg  in  the  per* 
formanoe  of  tills  duty  waa  so  obvious,  and 
his  knowledge,  information,  and  ekperienoe 
In  respect  thereto  so  limited,  as  to  render  it 
necessary  that  the  foreman  who  directed  him 
to  perform  this  service  should  have  Instruct- 
ed him  of  such  dangers  before  setting  Mm  at 
this  work,  and  that  the  coort  properly  aub< 
muted  this  qoertlan  to  ttie  Jnzy."  In  Union 
Pae.  1^.  Co.  V.  Jarvl,  siqita,  tt  la  aald  In  the 
opinion  by  Sanbom,  Otrenit  Jndge^  that  '*tba 
dangers,  and  not  the  defecta  mwely,  must 
have  been  so  obvlcfua  and' threatening  that  a 
reasonably  prudent  man  would  have  avoided 
than  In  order  to  chaxge  tbe  savant  with 
contributorT  negUgence."  •  And.  further:. 
"Ordinarily,  In  actiona  Uke  the  present  enck 
questions  of  negUgenee  are  far  the  Jury. 
*  *  *  It  Is  only  when  Of  faota  are  on- 
disputed,  and  are  such  that  reasonable  men 
can  fiilrly  draw  but  one  coodnaion  fmn 
them,  tiiat  tht  question  of  negllgenoe  Is  eMfe 
considered  one  of  law  for  the  ^ourt" 

The  case  of  Tenneesee  Ooi^r  Oo.  Qod- 
dy.  supra,  Is  quite  in  point  The  plaintiff 
a  oomparatlvely  Inaxperlenjoed  miner,  was  i» 
Jured  while  woridng  In  a  mtom,  assisting  to 
break  up  material  previousiy  blasted,  and  , 
loadlnr  it  and  lunovlng  tt  on  ttem  eats  to 
the  shaft  Ha  was  working  with  three  othas 
persons  in  a  lOace  dimly  lighted  by  foor 
small  li^ita,  one  of  which  was  hooked  on 
each  of  their  caps.  The  blasting  was  done 
at  a  level  above  the  place  where  these  men 
worked,  anid  while  they  wore  at  dinner.  Be- 
fore proceeding  with  their  work  upon  thdr 
return,  they  asked  the  foreman  whether  the 
blasting  bad  been  flutshed.  and  he  answered 
that  it  had,  and  they  thweupon.  began  their 
work,  and  a  little  over  an  hour  later  rock 
fell  from  above  and  injured  the  plaintiff; 
the  attention  of  the  plaintiff  and  the  men 
working  with  him  having  been  aroiued  shorb> 
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ly  before  the  accident  by  ttie  fall  of  some 
small  rock  and  pieces  of  dirt,  cansiiig  them  to 
nm  under  a  ledge  some  distance  away  and 
remain  tbete  a  few  minutes  before  returning. 
It  was  understood  by  the  men  that  the  falling 
of  sach  pieces  of  rock  and  dirt  usoally,  bat 
not  always,  preceded  the  falling  of  heavier 
material,  and  consequently  signified  danger. 
The  larger  rock  fell  within  about  five  min- 
utes after  they  returned  to  work.  It  was 
contended  that  their  act  in  so  returning  was 
sufficent  to  charge  the  deceased  both  with  the 
assumption  of  risk  and  contributory  negli- 
gence; and  there  was  some  evidence  to  the 
efFect  that  there  was  a  rule  which  required 
workmen,  upon  the  falling  of  small  pieces  of 
rock  and  dirt,  which  were  called  "flnes,"  not 
to  resume  work  unless  and  until  they  notified 
the  proper  foreman  and  received  assurance ; 
that  all  was  safc^  though  it  was  not  clear 
that  deceased  had  notice  of  that  rule.  The 
coort  observed  that  the  fact  of  running  into 
a  safe  place  upon  the  falling  of  the  fines 
implied  that  the  deceased,  as  well  as  the 
other  men,  knew  that  such  falling  signified 
danger,  but  that  the  action  of  the  men  more 
experienced  than  the  deceased  demonstrated 
that  in  their  Judgment  the  falling  of  the 
fines  In  that  Instance  was  a  folse  alarm,  but 
said:  "It  IB  hard  to  see  how  a  reviewing 
court  can  say,  aa  a  matter  of  law,  that  the 
(Opinions  of  these  miners,  especially  of  the 
three  experienced  men,  signify  that  Gaddy 
oonsdoiuay  or  imprudently  assumed  the  risk, 
or  Uiat  fair-minded  men  might  not  reach  dif- 
ferent concliuilons  toiuAiliig  the  question  of 
his  alleged  contribntory  negUgaica." 

In  Western  TSiOoa  Tel.  Go.  v.  BnrgesB. 
feopra,  the  court  say :  "It  will  appear  from 
a  Btatauent  of  tba  ea^e  that  there  was  some 
evidence  tending  to  show  that  the  defendant 
In  enor  was  an  Inexperienced  servant,  and 
was  changed  from  the  work  to  which  be  had 
become  accnstomedt'and  set  at  work  which 
Involved  greater  danger,  without  any  warn- 
ing or  instruction  ai  to  the  safest  mode  of 
doing  the  new  work.  Under  anch  drcom- 
atances,  and  in  ttda  state  of  Uie  case,  we 
thUft  the  aneatiw  at  oontiibiitozT  n^llgence 
was  a  QuaBtlon  of  taxst  tot  the  Jury  to  de- 
tnrmlne.  In  view  of  siicb  a  state  of  the 
c«B«^  If  die  jniy  sboold  find  that  the  defend- 
ant in  error  was  not  sufficiently  experienced 
to  enaUe  hlzn  to  do  the  new  vrort,  and  that 
he  was  neither  warned  nor  instructed  as  to 
the  proper  mode  of  doing  tiie  vork»  we  con- 
dude  that  U  cannot  be  said,  aa  a  matter 
of  law,  tiiat  die  serrant  waa  gnll^  of  con- 
trlbutory  negligence  not  making  an  in- 
spection of  fhepoleforhlmseltandinaiepar- 
tlcidar  method  adopted  of  sawing  off  the  sec* 
tlon  of  tbepole.  It  eoold  not  be  sidd,  upon  the 
facta  of  this  case^  that  defmdant  in  error 
waa  guilty  of  negl^nce  aa  a  matter  of  law 
If  be  supposed  the  pole  was  sound,  and  that 
be  DBl^t  safely,  do  tbe  work  as  It  waa  done. 
If  the  pole  was  regarded,  upon  reasonable 
srouid,  aa  sound.  It  could  not  be  said  that  I 


the  method  of  aawing  up  to  die  time  th« 
section  broke  otr  and  fell  was  an  obvious 
danger  to  an  inexperienced  servant  without 
instruction  or  warning." 

In  Hanley  v.  California  Bridge  A  Oonstr. 
Co.,  supra,  the  court  say:  "Whether  the 
nature  of  the  work  to  be  done  by  plaintiff 
and  the  condition  of  the  tunnel  were  visible 
facts  and  the  dangers  of  the  employment 
were  known  to  plaintiff  were  questioiia  of 
fact  88  to  which  there  was  at  least  some  evi- 
dence which  should  have  gone  to  the  Jury." 
The  court  say  in  Collins  v.  Nor.  Andiracite 
Goal  Co.,  supra:  "The  evidence  showa  that 
before  he  began  work  In  the  morning  of  the 
accident,  Collins  took  a  pick  and  Bounded 
the  roof  to  see  if  it  waa  safe.  It  appeared 
to  •  •  •  be  safe  enough  to  work  under, 
and  with  this  conclusion  his  helper  •  •  • 
agreed,  although  the  result  showed  that  it 
was  a  mistake.  But  the  question  of  danger 
under  the  circumstances  was  one  of  fact  fOr 
the  jury."  And  In  Booth  v.  Stokes,  supra, 
the  same  court  say:  "It  Is  true  that  the 
employer  is  relieved  from  the  duty  to  in- 
struct where  the  danger  is  open  and  obvions, 
and  the  employe  appreciates  the  danger,  and 
knows  how  to  avoid  It  •  •  •  Whether, 
under  the  evidence,  the  defendant  should 
have  instructed  the  plalntlfl  was  a  goestlon 
for  tbe  jury." 

In  the  brief  ot  plaintiff  In  errw  much 
weight  Is  placed  upon  the  taxt  that  the  de* 
fwdant  In  error  saw  the  defect,  via.,  a  cndc 
about  or  behind  the  lump  of  coal  that  fell, 
described  In  the  fOrmor  opinion.  With  ref- 
erence to  this  point  It  is  said  in  White  on 
Personal  Injuries  in  Mines,  {  886:  "But 
mere  knowledge  of  a  defect  in  the  root  or 
drift  of  a  mine  Is  not,  usually,  suflklent  to 
defeat  a  recovery  for  a  reaoltliis  Injury  un- 
der the  doctrine  of  assumption  of  risk,  but 
both  a  knpwledsB  of  the  defOct  and  of  die 
resulting  danger  therefrom  Is  also  twinrnflsl. 
In  order  to  defeat  a  recovery  from  sndi  a 
cause."  See,  also,  GaUa«ber  t.  Lehberger, 
supra;  Railway  Co.  v.  Jervl,  supra. 

Several  experienced  miners  having  testi- 
fied that  it  would  require  experience  to  un- 
derstand and  ap^edate  the  dangor  of  die 
lump  of  coal  falling  under  the  eondltions  that 
existed  Immediately  prior  to  the  time  that 
Benedict  was  injured,  or  that  there  was 
danger  of  the  lump  of  ooal  &Uing  attar  be 
and  bis  follow  workman  had  attempted  to 
pry  It  down  with  a  tamping  bar,  and  It  seem- 
ed to  be  solid,  and  the  plaintiff  having  testi- 
fied that  he  hdieved  It  to  be  safe^  or  he 
would  Aot  bav*  returned  tbem  to  work,  al- 
though the  evidence  as  to  tbe  degree  of  a- 
perience  necessary  to  understand  tbe  danger 
waa  CMiflletlng,  we  are  convinced  tbat  a 
proper  axstUcatlon  of  the  general  rule  to  the 
facts  required  a  aubmlasimi  of  the  case  to 
tbe  Jury,  and  that  neither  tbe  trial  court  nor 
this  court  would  be  authorised  to  determiiie^ 
aa  a  matter  of  law,  that  the  danger  was  ob- 
vious, and  that  therefore  the  failure  of  tbe 
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company  to  properly  warn  and  Instmct  tbe 
defendant  In  error  was  not  a  proximate 
cause  of  tbe  Injary.  It  see  ma  to  us  Impossi- 
ble to  say  that  teasooable  minds  could  not 
differ  upon  tbe  question. 

[B]  Counsel  for  defeadant  contend  tbat  It 
was  error  to  admit  tbe  testimony  of  expe- 
rienced miners  to  tbe  effect  tbat  It  requires 
experience  to  detect  the  danger  of  falling 
coal  in  a  mine,  and  tbat  it  would  require  ex- 
perience to  have  detected  and  avoided  tbe 
danger  of  the  falling  of  tbe  coal  which  In- 
jured tbe  defendant  In  error.  In  tbe  first 
place,  tbe  plaintiff  in  error  Is  not  In  a  posi- 
tion to  complain  of  the  admission  of  tbat 
testimony;  for,  If  error  at  aU,  It  was  first 
brought  into  the  case  by  Its  counsel  during 
tbe  cross-examination  of  George  C.  Benedict, 
tbe  father  of,  and  a  witness  for,  the  plain- 
tiff below.  On  tbe  direct  examination  of 
tbat  witness,  he  was  called  upon  to  testify 
as  to  tbe  experience  which  the  plaintiff  bad, 
and  whether  or  not  be  bad  lustrncted  him 
respecting  the  manner  and  methods  to  be  em 
ployed  In  detecting  the  danger  of  falling 
coal.  He  testified,  in  effect,  that  he  was  in- 
experienced, and  that  be  (tbe  witness)  bad 
not  Instmcted  tbe  plaintiff,  and  had  not  given 
bim  any  instructions  as  to  what  appearances 
miners  look  for  in  order  to  detect  such  dan- 
gers. On  cross-examination,  questions  were 
proponnded  and  answered  as  follows:  **Q. 
How  much  experience,  In  your  judgment,  Mr. 
Benedict,  does  It  reqnlre  to  be  able  to  tell 
tbat  a  piece  of  coal  partly  detached  from  tbe 
face  of  a  vein  to  be  dangenms  in  ftlllng?  A. 
I  cannot  tell  yon.  Q.  Does  it  reqnlre  some 
experience?  A.  Yes,  air.  Q.  How  much?  A. 
I  cannot  tell  you  how  mnch.  Q.  Wouldn't 
any  person,  even  if  he  had  nevw  been  in  a 
coal  mine,  who  could  see  s  piece  of  coal  with 
a  crack  in  It  bangtsg  partly  detached,  know 
that  It  might  fall.  (Tlie  plaintiff  objects  to 
tbe  qnestton  as  Intievant,  Incompetent,  and 
immaterial,  no  fonitdatlon  laid  for  it  and 
not  pn^ter  croes-examinatlon.  Objectioa 
ovomled.  Plaintiff  acepts.)  A.  I  don't 
tbink  so.  Q.  Yon  don*t  beltove  he  could?  A. 
No,  sir."  This  was  the  first  time  tbat  the 
question  as  to  what  experience  or  whether 
any  experience  wonld  be  required  to  detect 
tbe  danger  of  the  fallii^  of  a  lamp  of  coal 
■nifb  as  tbat  wldeta  fell  and  Injured  tbe 
plaintiff  waa  bron^  Into  the  case.  Tliat 
testlniony  having  been  brought  oat  on  oroas- 
examtnatioa,  it  was  referred  to  on  redlseot 
azaminatloai,  and  be  was  asked  to  explain 
what  be  meant  by  saying  tbat  a  man  might 
not  know  tbe  danger  from  a  himp  of  coal 
from  tbe  mere  fact  tbat  there  was  a  crat^ 
He  answered :  "You  might  see  a  ptooe  of  coal 
with  a  crack  In  It  and  think  it  might  fall 
down,  and  at  tbe  same  time  it  was  solid,  and 
yon  coald  not  pull  It  down."  The  qnestion 
and  answer  were  not  objected  to,  and  they 
were  followed,  without  (AtJectton,  by  this  tes- 
timoDj  of  tha  witness:  *^  What  test  do  you 


apply?  A.  I  generally  take  a  pick  and  sound 
It,  and  see  if  you  can  tell  by  tbe  sounds.  Q. 
Is  that  tbe  manner  employed  by  an  experienc- 
ed miner  to  detect  any  danger .  that  may  ex- 
ist? A.  I  think  80.  Q.  Does  It  necessarily 
follow,  because  there  is  a  crack  In  tbe  main 
body  of  coal,  there  is  necessarily  danger?  A. 
Well,  I  cannot  say ;  I  am  not  experienced 
Plough  myself."  Then  on  recross-examlna- 
tion  tbe  witness  was  asked  and  answered  a 
question  as  follows:  "Q.  Mr.  Benedict,  Isn't 
It  a  fact  tbat  when  you  observe  a  cleavage 
or  crack  In  a  portion  of  the  face  of  the  vein 
of  coal  tbat  it  has  been  in  some  manner 
leaned  from  its  original  position  in  the  vein 
and  loosened  to  some  degree?  A.  Certainly." 
This  evidence  having  been  permitted,  the 
next  witness  for  tbe  plaintiff,  of  40  years' 
experience  in  coal  mining,  waa  asked  by 
plaintiff's  counsel  tbe  following  question: 
"Q.  What  experience  is  necessary,  Mr. 
Brown,  for  a  person  to  understand  and  ap- 
preciate tbe  danger  of  coal  mining?"  An 
objection  to  tbe  question  was  overruled,  and 
tbe  witness  answered:  "Well,  sir,  a  man 
tbat  understands  anything  at  all  In  a  coal 
mine  soon  understands  when  he  la  safe  and 
when  be  Is  not'*  The  following  questions 
and  answers  of  that  witness  then  appear  In 
the  bill  of  exceptions:  "Q.  What  tests  are 
necessary  In  ascertaining  tbe  dangers  Inci- 
dent to  falling  coal?  A.  Well,  you  could  go 
and  take  a  pick  and  knock  around  to  see  if 
there  Is  any  loose  coal.  Q.  What  is  the  fact, 
Mr.  Brown,  as  to  whether  It  requires  ex- 
perience and  skill  in  order  to  detect  those 
dangers?  A.  Well,  an  experienced  man  un- 
derstands what  to  do.  Q.  It  requires  expe- 
rience, does  it  not?  A,  Yes,  sir."  The  last 
question  was  objected  to,  upon  tbe  sole- 
ground  that  It  was  leading  and  suggestive 
and  the  objection  was  overruled. 

On  cross-examination  of  the  witness 
Brown,  tbe  following  questions  were  pro- 
pounded to  him  and  answered  as  here  stat- 
ed: *'Q.  Mr.  Brown,  will  you  say  to  this 
jury  it  would  require  any  experience  at  all 
for  a  person  of  average  intelligence  to  put  a 
blast  In  a  rocky  cliff  and  explode  It,  and  a 
portion  of  it  is  cracked,  to  have  an  idea  that 
the  cracked  portion  Is  ilable  to  fall?  Do  you 
mean  to  swear  that  requires  experience}  A. 
Yes,  sir;  It  takes  experience.  Q.  Assuming 
there  would  be  a  projected  portion  there  and 
a  crack  In  it,  do  you  tbink  It  would  require 
any  experience  for  a  person  of  ordinary  Intel- 
ligence to  know  It  is  liable  to  fall?  A.  No." 
Then  immediately,  upon  redirect  examina- 
tion, the  witness  was  asked  this  question: 
"Q.  Assuming,  Mr.  Brown,  that  a  piece  of 
coal  Is  projecting  from  tbe  face,  or  in  tbe 
corner  of  the  face,  tbat  there  is  a  crack 
there,  tbat  an  effort  has  been  made  to  pry  it 
down,  and,  to  all  appearances,  it  would  not 
move,  what  would  you  say  as  to  wbeLber  or 
not  it  would  not  require  some  of  tbe  tests 
as  osuaUy  applied  taiy  ei^ierlenced  coal  men 
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to  determine  that  is  liable  to  fallT**   An  ob- 1 
jection  to  the  question  was  overruled,  and  I 
the  following  was  added  to  it:  "It  would 
take  experience  to  tell  whether  It  would  fall 
or  not?"  And  he  answered:  "It  would  take 
an  experienced  man." 

Similar  questions  and  answers  were  pro- 
pounded to  other  experienced  coal  miners, 
some  of  the  questions  stating  more  or  less 
fully  the  facts  of  the  situation  which  con- 
fronted the  plalntifl  immediately  before  he 
was  Injured,  and  some  of  such  witnesses  tes- 
tified that  It  would  require  experience  in  or- 
der to  tell  whether  there  was  danger  of  the 
lump  of  coal  falling.  As  said  above,  this 
sort  of  testimony  was  brought  into  the  case 
by  counsel  for  plaintlCt  In  error,  defendant 
below,  making  it  proper,  If  It  would  otherwise 
have  been  improper,  for  plaintiff's  counsel  to 
pursue  the  same  line  of  inquiry  in  examining 
other  witnesses  competent  to  speak  on  the 
subject  To  have  denied  that  right  under  the 
circumstances  would  unfairly  have  placed 
the  plaintiff  under  a  serious  disadvantage  on 
the  trial.  But,  In  our  opinion,  the  testimony 
was  not  incompetent.  Sllveira  v.  Iverson, 
128  Cal.  187,  60  Pa&  687;  Healey  v.  Perkins 
Machine  Co.,  supra ;  Hanley  v.  California 
Br.  &  Const.  Co.,-  supra ;  Gill  v.  Homrlgbau- 
sen,  79  Wis,  634,  48  N.  W.  862;  Bouthet  v. 
International  Paper  Co.,  supra ;  Hamilton  v. 
Spring  Valley  Coal  Co.,  149  III  App.  10; 
Henrietta  Coal  Co.  v.  Campbell,  211  IlL  216, 
227,  71  N.  B.  863;  KellyvIUe  Coal  Co.  v. 
Strlne,  217  IlL  616,  75  N.  E.  375;  Ake  v. 
Pittsburgh,  238  Pa.  371,  86  Atl.  268;  Donk 
Bros.  Coal  Co.  v.  Stroff,  200  IlL  483,  66  N.  E. 
29 ;  N.  Y.  Biscuit  Co.  v.  Bouss,  74  Fed.  608, 
20  C.  C.  A.  655;  Blumenthal  Craig,  81 
Fed.  320,  26  C.  C.  A.  427. 

[8]  It  Is  true  that  the  rule  Is  that,  where 
all  the  circumstances  can  be  fully  and  ade- 
quately described  to  the  Jury,  and  are  such 
that  their  effect  can  be  estimated  by  all  men, 
without  special  knowledge  or  training,  the 
opinion  of  witnesses,  expert  or  other,  are  not 
admissible.  But  the  effect  of  such  a  situa- 
tion in  the  mine  as  that  described  by  the  evi- 
dence and  confronting  the  plaintiff  Just  prior 
to  his  Injury  cannot  be  estimated  or  under- 
stood by  all  men ;  for  all  men  are  not  famil- 
iar with  the  operation  of  coal  mines  or  with 
the  various  conditions  that  might  or  might 
not  Indicate  danger,  and  are  not  as  capable 
as  experienced  miners  of  determining  wheth- 
er a  situation  described  to  them  would  or 
would  not  obviously  Indicate  a  danger.  Re- 
ferring to  the  general  rule^  the  court,  In 
Kelly  vine  t.  Strlne,  supra,  say :  **It  is  to  be 
observed,  however,  that  such  men  as  usually 
alt  upon  the  jury  are  not  versed  In  such  mat- 
ters, and  have  no  common  knowledge  or  In- 
formation concerning  the  hazardous  employ- 
ment of  mining  coal,  or  the  use  of  timbers 
and  the  methods  of  looking  after  a  roof  In  a 
mine.  For  this  reason  we  are  not  prepared 
to  lay  that  experienced  mlnen  may  not  be 


allowed  to  give  th^  testimony  as  to  matters 
of  this  kind."  In  Henrietta  Coal  Co.  r. 
Campbell,  supra,  the  court  say:  "Certain 
questions  were  asked  expert  miners  as  to 
whether.  In  their  Judgment,  certain  condi- 
tions as  to  the  roadway  rendered  It  safe  or 
otherwise^  and  It  Is  claimed  this  was  error, 
as  the  subject  was  one  within  thef  common 
observation  of  all  men.  We  cannot  aay  such 
was  the  case.  The  roadways  and  entries  of 
a  mine  and  their  adaptability  to  the  use  in- 
tended are  not  matters  of  common  knowl- 
edge, and  we  percdve  no  error  In  admitting 
the  character  of  evidence  here  objected  to." 

In  Blumenthal  v.  Cruig,  supra,  the  court 
say:  "One  of  the  Issues  was  whether  the 
broken  hood  of  itself  warned  the  plaintiff  of 
increased  danger.  The  witness,  a  much  more 
experienced  boy,  who  saw  the  broken  slate,  In 
substance,  said  it  did  not  so  Impress  him. 
Clearly  this  was  relevant  and  proper  testi- 
mony." Previous  to  the  language  quoted,  the 
court  bad  stated  that  the  witness  referred 
to  was  permitted,  against  the  objection  of 
the  defendants,  to  answer  a  question  as  to 
whether,  with  the  experience  he  bad  bad,  be 
would  bare  known  the  broken  slate  made  tbe 
machine  more  dangerous  to  work  upon. 

Id  SUvelra  t.  Ivenon,  snpra»  an  Injiuy 
was  alleged  to  have  been  received  throng 
the  breaking  of  a  detective  cope.  An  objee- 
tloQ  was  raised  to  this  anestlon :  "How  can 
it  be  detennlned  wtaethw  a  ropa  hss  beeome 
rotten  and  unsound?"  In  sustaining  the 
overruling  of  tbe  <dKfsctl(m  tbe  Snpreme 
Court  of  California  say:  "Opinion  evidence 
la  not  always  objectionably  even  fMm  those 
who  are  not  experts.  XJbs  excqpthms  have 
been  often  noticed.  Witnesses  are  constantly 
asked  as  to  distances,  as  to  conditions  and 
manner,  when  the  answers  must  necessarily 
consist  tn  opinion.  In  this  case  oo»  qneadoB 
In  controversy  was  whether  Qie  defandants 
had  beat  netfUcent  In  farBishtng  VMpet  rope 
and  ta<d:Ifc  Tliis  depended  to  soma  utent 
upon  tiie  qnestlon  whetber  tbe  defect  was 
discernible.  The  qneMion  might  have  been 
in  differoit  form,  hot  U  was  proptt  to  in- 
qoire  whrther  the  defect  oonld  have  been 
discovered  by  tbe  use  of  ordinary  rtiwgpm^ 
which  was  really  what  was  done," 

We  remain  satlsfled  wltb  tbe  concludons 
stated  In  the  former  opinion  upon  tbe  other 
material  questions  in  the  ease.  In  view  of 
the  oondvsion  reached  upon  this  lebearing 
that  the  case  was  properly  anbmltted  to  the 
Jury,  and  that  no  error  was  onnniltted  In  tbe 
admission  of  the  evidence  above  referred  to, 
it  follows  that  we  find  no  reversible  «ror  la 
tbe  record. 

The  Judgment  will  tberefove  be  aflOrmed. 

SCOTT,  C.  J.,  concurs. 

BBABD,  J.  (dissenting).  I  do  not  dissent 
from  tbe  prlne^es  of  law  stated  In  the  vgin- 
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Ion  of  tbe  majority,  bat  am  unable  to  reach 
tbe  conclusion  that  they  are  applicable  to 
tbe  facts  of  tbis  case,  as  I  read  and  under- 
stand t&e  evidence.  The  only  persona  who 
saw  the  conditions  of  the  room  in  the  mine 
where  Benedict  and  Botolo  were  working 
between  the  time  the  shot  was  fired  and  the 
happening  of  the  accident  were  those  two 
persons,  and  they  both  testified  that  they 
saw  that  the  piece  of  coal  which  fell  and  In- 
jured Benedict  protruded  from  the  face  of 
tbe  Teln,  and  that  It  was  cracked  therefrom. 
Benedict  said  It  was  a  small  crack,  but  did 
not  state  what  he  meant  by  a  small  crack. 
Botolo  said  it  was  about  three  inches.  Both 
stated  It  waa  sufficient  to  admit  a  bar  of 
soffld^t  size  to  be  nsed  as  a  pry.  There  waa 
therefore  no  question  in  the  case  as  to  wheth- 
er or  not  a  man  of  ordinary  intelligence  and 
exercising  ordinary  care  should  bare  discov- 
ered the  condition ;  for  they  did  see  it  That 
Benedict  understood  and  appreciated  the 
fact  that  there  was  danger  la,  to  my  mind, 
clearly  shown  by  his  own  testimony.  While 
he  said  he  did  not  understand  and  appreciate 
the  danger,  he  said  he  attempted  to  pry  It 
down  partly  to  protect  himself  and  partly 
to  get  th«  oool  down.  If  he  realised  from  the 
ccaditlons  be  dtacowed  that  it  was  neces- 
sary to  do  something  to  protect  himself,  he 
certainly  appreciated  that  there  was  danger. 
The  BooQding  test  la  shown  by  the  evidence 
to  be  one  method,  but  not  the  only  method, 
by  which  a  miner  is  enabled  to  discover 
whether  or  not  a  shot  has  loosened  coal  from 
the  body  of  the  vein,  but  which  has  not  fall- 
SL  Had  Benedict  beeci  fully  Inatmcted  In 
the  use  of  that  test,  and  had  employed  It  In 
this  instance,  and  had  discovered  thereby 
that  the  ^eoe  of  coal  had  been  loosened,  and 
bad  thai  attea^ted  to  pry  It  down,  and  it 
did  not  oome— and  there  U  no  evidence  that 
in  that  oaae  ho  woold  have  done  anytiil]^ 
rtso""how  modi  more  wonld  he  have  nndei^ 
stood  m  owwH^ted  the  dansar  than  he  did 
fTQm  what  he  taatlfled  he  actually  saw? 
Vm  Inrtano^  one  gcSag  npon  a  nUxoad  tmek 
tai  front  of  a  tndn  he  sees  approadili«  and 
la  itmck  and  Injured  by  the  train  Is  hardly 
In  a  posltlai  to  claim  that  he  was  Injured 
beeanse  flie  whlsde  was  not  blown  or  tbe 
bdl  rang.  Bnedlct  faaflng  betn  warned  of 
the  danger  fmm  what  be  saw,  and  deeming 
Quit  nwnlng  sniBclent  to  require  blm  to 
take  Btqts  to  protect  himself  Is  not  In  a  posi- 
tion to  dalm  that  by  the  nee  of  another 
method  In  whldi  be  waa  not  instmcted  he 
ciKdd  ban  dtaeovered  the  same  HaUUty  to 
Inlnry. 

I  am  oMvlneed  npon  the  record  In  this 
case  that  the  evldrace  Is  ratlrely  fnsnffl- 
dat  to  establish  that  ttw  failure  to  instruct 
Um  In  the  application  of  the  sounding  test 
waa  the  proximate  cause  of  his  injury,  and 
Oiat  the  former  opinion  waa  Just,  and  should 
be  adhered  to. 


HABTSELL  T.  ROBERTS  «t  sL  (No.  3366.) 
<3upreme  Court  of  OUahoma.   Hay  S,  1914^ 

(Syttahut  »y  fke  Court.) 

CHAITEL  MoBTOAOBS  (I  138*)— PSIOBITIES. 

The  tmcoQtradicted  evidence  shows  that 
plalDtiS  In  error  held  a.  mortsage  on  tbe  prop- 
erty in  controversy  executed  by  Bowman  and 
Davis,  mortgagora.  In  Jaouary,  1907;  that  de- 
fendant in  error  Roberts  held  a  second  mort' 
gage  OD  the  same  property  with  same  persons 
as  mortsagprs,  executed  and  duly  recorded  in 
March,  IWT ;  that  plaintiff  took  back  the  prop- 
erty from  tbe  defendants,  the  mortgagors,  Bow- 
man and  Davis,  on  an  agreement  to  satisfy 
plaintiirs  first  mortgage;  that,  while  defend- 
ant in  error  Roberts*  mortgage  was  in  force, 
tbe  plaintiff  resold  said  property  to  the  de- 
fendant Bowman,  one  of  the  original  mortga- 
gors, and  took  a  mortgage  on  tbe  same  prop- 
erty to  secure  the  purcbase  price.  Held  that, 
plaintiff's  first  mortgage  bung  satisfied,  bis 
subsequent  mortgage  was  subject  to  defendant 
In  error  Hobertr  mortgage,  and  held,  further, 
that  the  trial  court  committed  no  error  in  sas- 
taining  a  demurrer  to  tbe  evidence  of  idaintiS. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  H  22&-236;  Dec  Dig.  S 
138.»} 

Brror  from  District  Court,  JeOoson  Gonu' 
ty;  Frank  M.  Bailey,  Judge. 

Replevin  by  J.  a  HartseU  against  Isaac 
Roberts  and  otbera  Judgmoit  for  defoid- 
ants,  and  plalntlfl  brines  enor.  Affirmed. 

mils  was  an  action  In  replevin  brought  tf 
J.  C  Hartmll  against  Isaac  Roberts  and  L. 
O.  Bowman  In  the  district  court  of  Jefferson 
county  to  recover  two  horses  and  damages 
for  th^r  detention.  At  the  close  of  the  evi- 
dence for  plaintiff,  who  Is  plaintiff  In  error 
here,  the  defendants  Interposed  a  demurrer 
to  the  evldaice,  which  was  by  the  oouxt  sus- 
tained. Motion  for  new  trial  was  overmled, 
and  plaintiff  brings  tbe  case  here  by  case- 
made  and  petition  In  error. 

Plaintiff  in  error  relies  upon  his  second, 
third,  and  fourth  assignments  of  error,  which 
he  groups  and  treats  under  ond*  beading. 
The  second  assignment  Is  fbr  errors  of  law 
occurring  at  the  trial  and  excepted  to ;  tidrd, 
that  the  court  erred  In  sustaining  a  iemarret 
to  plaintiffs  evtdoice;  and,  fourth,  that  the 
Judgment  of  the  court  is  contrary  to  the  law 
and  evidence. 

Tbe  statement  of  the  case  as  made  in  plain* 
tiff  In  error's  brief  Is  as  follows,  at  least  we 
adopt  so  much  of  It  as  is  pertlnait^  namely: 
There  Is  no  controversy  as  to  what  the  evl- 
dmce  la ;  but  the  case  turned  upon  what  the 
effect  of  certain  acta  of  the  plaintiff  amount- 
ed to.  On  the  3d  of  January,  1907,  the  de- 
fendant tt.  C  Bowman  and  one  Davis  exe* 
cuted  their  Joint  note  and  mortgage  to  plain- 
tiff on  certain  property,  being  one  of  the 
horses  Involved  In  this  suit  and  a  mare  which 
proved  to  be  unsatisfactory,  and  tbe  plaintiff 
(who  was  selling  the  horses  to  mortgagors) 
permitted  ttiem  to  return  this  mare  and  take 
In  her  place  tiie  other  horse  Involved  In  this 
suit,  whldi  is  described  as  a  smutty  brown 
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hoxse  branded  TO  viUi  a  bar  orer  it  Tbia 
aabstttnUon  of  horses  was  put  a  tew  days 
after  the  mortgage  was  given  to  plaintiff. 
There  was  no  written  evidence  of  the  svbsti- 
tDtltm ;  but^  as  is  cmtended  by  plalntttc,  it 
seems  to  have  been  considered  by  all  parties 
that  plaintiff  bad  a  lien  on  thia  last  horse, 
because  on  March  12, 1907,  the  same  parties, 
Bowman  and  Davis,  gave  a  mortsage  to  de- 
fendant Isaac  Boberts  In  which  tbey  describ- 
ed the  horses  involved  in  this  suit  one  <^ 
them  being  the  snbstitated  horsey  and  said 
mortgage  was  taken  Boberts  sabject  to 
the  mortgage  of  plaintiff,  Some  time  In  Oc- 
tober, 1007,  Davis  and  Bowman  tnmed  badk 
the  two  horses  and  tamed  over  the  crop  to 
plaintlfF.  who  dlAdalmed  any  actual  personal 
knowledge  of  the  mortgage  given  to  Boberts, 
and  he  gave  than  credit  on  their  indebted- 
ness and  kept  the  property  until  January  18, 
1008,  whok  he  sold  the  horsea  back  to  Bow- 
man, one  of  the  two  men  who  were  formerly 
the  mortgagors,  and  tocik  another  mortgage 
from  Bowman  to  secure  the  note,  being  part 
of  the  purchase  price  for  the  horses. 

The  mortgage  ezecoted  by  Bowman  and 
Davis  in  March,  1907,  to  Bob»ts  was  placed 
ui>on  record  at  the  proper  places  provided  for 
the  recording  of  aodi  instmmenta  in  the 
Southern  district  of  the  Indian  Territory, 
and  this  mortgage  was  In  force  at  the  time 
plaintiff  took  back  the  horses  from  Bowman 
and  Davis  in  the  fall  ttf  1007,  and  was  In 
force  at  the  time  plaintiff,  in  January,  190S, 
sold  the  same  horses  again  to  Bowman  alone. 
These  mortgages  were  executed  during  the 
Indian  Territory  days  while  ttie  law  of  Ar- 
kansas was  in  force.  The  plaintiff  did  not 
foreclose  his  first  mortgage  of  January,  1007, 
on  the  property,  or  take  any  other  1^1  st^s 
to  assert  his  rl^ts  over  the  same,  but  took  it 
back  from  the  two  mortgagors  and  wiped  out 
the  original  indebtedness.  Such  la  the  sub- 
stance of  his  own  evidence  on  this  point.  In 
April,  1908,  Roberts  brought  a  suit  in  re- 
plevin before  a  Justice  of  the  peace  In  that 
county  with  Bowman  and  Davis  as  defend- 
ants, and  at  the  trial  of  that  matter  it  is  suf- 
ficiently shown  that  the  plaintiff  in  this  case 
was  present  with  his  brother  as  attorney  and 
heard  the  proceedings,  and  was  present  when 
the  Justice  of  the  peace  awarded  the  horses 
to  Roberts,  one  of  the  defendants  in  error. 
This  Is  practically  the  case  as  we  glean  from 
the  record. 

Jones  ft  Green,  of  Waurika,  and  O.  E. 
Davis,  of  Ryan,  for  plaintiff  in  error.  Bridg- 
es ft  Vdrtrees  and  J.  H.  Harper,  all  of  Wau- 
rika, fbr  defendants  in  error. 

RUSSKLL,  J.  (after  stating  the  facts  as 
above).  In  addition  to  the  statement  made, 
an  examination  of  the  evidence  in  full  in  the 
case-made  produces  the  conclusion  that  the 
district  court,  in  sustaining  the  demurrer  to 
plalntUTs  evidence  when  he  rested  his  case, 
did  not  commit  error.   It  was  aMrmatlvely 


shown  at  the  trial  that  plaintiff  took  no  letal 

steps  to  foreclose  his  first  mortgage,  the  one 
of  January,  lOOT,  and  he  had  constructive  no- 
tice, if  not  actual,  of  Roberts*  mortgage, 
whidi  was  of  record,  and  had  such  notice  of 
the  existence  of  Roberts'  mortgage  when  be 
took  back  the  property  from  the  mortgagors 
regardless  of  the  rigfate  of  Roberts,  and  be 
also  had  notice  of  Roberts'  mortgage  at  the 
time  be  sold  the  same  property  to  Bowman 
and  took  his  mortgage  in  January,  1908.  The 
plaintiff  himself,  testifying  in  this  langnage, 
referring  to  the  note  given  by  Bowman  and 
Davis,  mortgagors,  in  January,  1907,  said 
that,  while  such  note  was  not  paid  in  money 
by  Bowman  and  Davis,  yet  that  "they  turned 
ch^r  stuff  back  to  me  in  November,  1907,  and 
finished  their  business  with  me  on  that  date, 
and  turned  the  stuff  back  to  me  in  lieu  of 
what  they  owed  me.  In  January  after  that 
Bowman  came  and  wanted  to  buy  some  of 
tAe  property  back  and  make  a  crop  with  me. 
and  I  sold  him  two  horses  and  some  other 
tfain^**  Further  on,  in  answer  to  this  ques- 
tion: "Q.  And  about  November,  1908,  Bow- 
man and  Davto  tamed  yon  back  this  prop- 
erty? A.  Tes,  sir.  Q.  In  settlemoit  that  you 
[meaning  plidntUT]  and  Mr.  Bowman  and 
Davis  liad  at  the  time?  A.  Tes,  sir;  let  It 
pay  for  itself.  Q.  And  you  accepted  the  prop- 
erty when  it  was  tnmed-  ttaCk  to  yon?  A. 
Yes,  sir.  Q.  And  then  again  In  'January, 
1008,  you  resold  this  property  ba<ft  to  Mr. 
Bowman  and  took  aoothw  -  mor^ge?  A. 
Tes.  sir.  •  *  •  Q.  And  In  January,  1906, 
when  you  took  a  mortgage  fnm  Bowman  and 
Davis,  the  reewd  shows  tJiat  he  [Boberts] 
had  a  mortgage  on  ttke  prcpertyl  A.  Tea, 
sir.  Q.  And  ttiat  Is  the  same  proper^  In  con- 
troversy In  tUB  salt?  A.  Tee,  sir.** 

Section  8054,  Ind.  Ter.  Ann.  St  1890.  pro- 
vides that  a  owTtgage  upon  diattela  creates 
a  lien,  and  section  3070  of  the  same  statute 
provides  the  manner  in  wMch  the  lien  shall 
be  foreckised.  In  the  case  at  bar  the  plain- 
tiff did  not  resort  to  foreclosure  inoceedings 
of  any  kind,  but  voluntarily  canc^ed  the  ob- 
ligation that  he  had,  a  first  mortgage,  and  re- 
leased It  by  accepting  a  s^tlffinoat  under  it, 
which  he  testlfles  to,  and  this  was  done  at  a 
time  whok  defendant's  mortgage  was  alive 
and  In  force,  and  therefore  anpeiior  to  his 
mortgage  takoi  in  January,  1908,  after  the 
one  ot  the  original  mortsagorB'  open  the  same 
property ;  he  having  kept  the  property  In  his 
possession  after  the  settlement  with  his  first 
mortgagors  for  about  two  months. 

The  case  Is  too  plain  for  further  discussion, 
the  facts  b^g  understood  to  exist  as  tb^ 
do;  and  the  district  court  did  not  commit  er- 
ror In  euBtaiulng  the  demurrer  to  the  evi- 
dence relied  upon  by  plaintiff  when  he  rested 
bis  case.  The  authority  cited  by  plaintUT 
(Wooster  V.  Oavender,  &4  Ark.  1S3,  16  a  W. 
192,  20  Am.  St  Itep.  31),  in  our  Judgment,  is 
not  applicable.  The  case  of  Edmisson  v. 
Drumni-Flato  Commission  Co.,  13  Okl.  440,  73 
Pac.  938,  presents  a  much  stronger  stote  of 
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facts,  and  In  that  case  the  Snpreme  Coart  ot 
Cklahoma  Territory,  by  Chief  Justice  Bur- 
ford,  affirmed  the  action  of  the  lower  court 
In  crostalntng  a  demurrer  to  the  evidence. 

The  Judgment  In  this  case  Is  afflmed.  All 
the  Justices  concur. 


TANNIBB  T.  FBATBBNAIf  AID  AS8*M. 
(No.  6113,) 

(Snprene  Oonrt  of  CAlahoma.    Ma^  5,  1914.) 

(SyUahua  Ij/  the  Court.) 

1.  A-PPBAL  AWD  EBBOB  (i  664*)— SbBVICB  ot 

Cabs- Made— Extension  or  Tncs. 

Where  time  for  making  and  Mtring  caae- 
nade  has  expired,  a  purported  (nder  of  the  trial 
court,  attempting  to  extend  the  time  within 
which  to  make  and  serve  a  case-madeu  Is  a  nul- 
lity. 

[Va.  Note. — For  other  cases,  see  Appeal  and 
£rror.  Cent.  Die.  |}  2501-2506,  2556-2659; 
Dec-  Dig.  I  564l>] 

2.  ArauL  AND  BuoB  (f  644*)— Bill  of  Ex- 

CKPTIOK»— KXTENT  OT  RKVIBW. 

Where  the  only  errors  assigned  in  the  pe- 
tition in  error  are;  **That  said  court  erred 
in  overruling  plaintiff  In  error's  motion  for  a 
new  trial,"  and  "that  said  eoort  wred  in  sns- 
talning  defendant  in  error's  demurrer  to  plain- 
tiff in  error's  evidence"— fteld.  no  assignment 
ot  error  is  raised  which  may  oe  considered  on 
tZKBBoipt  wtthovt  hill  of  enN^tionB  or  ease< 
made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2412-2416,  2417-2420, 
2422-2426,  2428,^78,  2479;  Dee.  Dig.  |  644.*] 

EzzOT  from  District  Court,  Oaddo  Ooonty ; 
J.  T.  JohiiHni,  Judge. 

Actl<m  betweeo  Nannie  S.  Yaiuiler  and  the 
Fxmtemal  AM  AMOdiOUnL  Fiom  the  Jndg- 
nient  Yunler  brings  error.  Dlsmieaed. 

Xionie  E.  McKnight,  of  Anadarko,  for  plain- 
tiff In  error.  A.  J.  Morris,  of  Anadarko,  for 
def^dant  In  error. 

liOOFBOURROW,  J.  [1]  The  defendant 
In  error  moves  to  dismiss  this  appeal  for  the 
reason :  "The  case-made  attached  hereto  was 
not  served  within  the  time  provided  hy  law 
or  the  order  of  the  court  or  Judge  thereof." 
On  September  20,  191S,  motion  for  new  trial 
was  overruled,  and  plaintiff  In  error  given 
90  da^  within  which  to  make  and  serve  case- 
made;  this  time  expired  on  December  19, 
1918 ;  on  January  2,  1914,  the  court  attempt- 
ed to  grant  an  extension  of  time  to  prepare 
the  case-made.  Under  the  provisions  of  sec- 
tion 6246,  Rev.  Laws  1910,  this  order  was  a 
nullity.  See  Muskogee  Blec.  Trac.  Co.  v. 
Howenstine.  138  Pac.  381. 

[2]  The  only  errors  assigned  in  the  peti- 
tion In  error  are;  '*1.  That  aald  court  erred 
In  overruling  plaintiff  In  error's  motion  for  a 
new  trial;  (2)  that  said  court  erred  in  sus- 
taining defendant  in  error's  demurrer  to 
plaintiff  In  error's  evidence."  These  two  as- 
■ignm^ts  of  error  cannot  be  considered  on  a 
transcript,  without  bill  of  exceptions  or  case- 
made,  and  therefore  there  is  nothing  before 


this  court  to  review.  See  McMechan  v.  Chris- 
ty, 3  Okl.  301,  41  Pac.  382;  LooKabaugh  v. 
La  Vance,  6  Okl.  358,  49  Pac.  66 ;  Tribal  De- 
velopment Co.  et  a1.  V.  White  Bros,  et  al.,  28 
Okl.  525,  114  Pac.  736;  Kingman  &  Co.  v. 
Plxley,  7  Okl.  361,  54  Pac.  494. 

The  appeal  is  dismissed.  All  the  Justices 
concur. 

KOSTACHEK  v.  KOSTACHEK.  (No.3328.)t 
(Snpreae  Court  of  Oklahoma.   May  26,  1914.) 

(Byllabua  >v  the  Court.) 

1.  DivoBCB  (tt  51,  185* )  —  Revivob  or  Con- 
doned Adultery  —  SmncisncT  or  Evi- 
dence, 

Evidence  examined  and  Md  to  show  sub- 
aequeot  acts  of  cmelt?  sufficient  to  revive  con- 
doned adultery. 

nSd.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  it  185-187,  451;  Dec.  Dig.  §|  61, 
136.*] 

(Additional  SvTlaiu9  hv  Bditorial  Staff.) 

2.  DivoBCE  (S  48* J— "Condonation." 

Condonement  is  forgiveness  contftioned  on 
future  good  conduct. 

[SSd.  Note. — For  other  caaes.  see  Divorce, 
Cent  Dig.  |§  160,  170,  184;  Dec.  Dig.  |  48.* 

For  other  definitions,  see  Words  and  Phras- 
es,  vol.  2,  pp.  1411-lti5:  voL  8,  p.  7610.] 

Error  from  District  Court,  Tulaa  County; 

L.  M.  Poe,  Judge. 

Action  by  Touey  Kostachefc  against  Jos^ 
Kostachek,  for  divorce.  Judgment  for  de- 
fendant, and  plalntur  brings  error.  Be- 
versed. 

See,  also.  124  Pac.  761. 

W.  K.  Moore,  of  Ponca  City,  for  plaintiff  In 
error.  H.  B.  Martin,  of  Tulsa,  Ohas.  E.  Bosh, 
of  Lindsay,  Cel.,  and  Jno.  Y.  Marry,  Jr., 
of  Tulsa,  for  defendant  in  error. 

TtfBNBR,  J.  On  July  2, 1»10,  Toney  Kost- 
achek, plaintiff  in  error,  sued  Joseph  Kosta- 
chefc, defendant  In  error,  in  the  district  court 
of  Noble  county,  for  divorce,  alleging,  among 
other  things,  adultery.  On  July  13,  1010, 
there  was  condonement  of  that  offense, 
whereupon  she  dismissed  the  suit  and  return- 
ed to  the  bed  and  board  of  defendant,  where 
she  remained  until  November  22,  1910,  at 
which  time  she  left  him  and  brought  the 
histant  suit  for  divorce  In  the  district  court 
of  Tulsa  county,  alleging  the  same  offense. 
On  December  16,  1010,  defendant  answered 
and  set  up  as  stated,  filed  a  copy  of  the  peti- 
tion in  the  Noble  county  suit  as  an  exhibit 
to  his  answer,  and  pleaded,  among  other 
things,  the  condonation.  After  issue  joined 
by  reply,  In  effect  a  general  denial,  there  was 
trial  to  the  court  and  a  demurrer  sustained 
to  plaintlCPs  evidence,  and  Judgment  accord- 
ingly, and  plaintiff  brings  the  case  here. 
There  is  no  conflict  In  the  testimony.  The 
evidence  discloses  that  the  parties  were 
married  at  Perry,  Okl.,  April  15,  1909;  that 
immediately  thereafter,  defendant  falling  to 
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arrange  otherwise,  plaintiff  went  to  live  wlQi 
her  faUier  near  that  ^aoe,  and  deteodant 
went  to  lire  at  Tolsa,  where  he  haa  since 
contlnDed  to  redde;  that,  being  informed 
Uiat  defendant  ma  Uving  In  adnltery,  idaln- 
tiff  went  to  Tolsa  uid  aacertained  the  fact 
for  herself  and  returned  to  Perry  and 
bron^t  suit,  as  stated;  that  Uiereafter  thej 
became  renmdled,  and  plaintiff  agreed  to 
dismiss  her  salt  and  live  with  deftodant, 
whldi  she  did  upon  a  prondse  made  her  by 
defendant  that  he  woold  gait  the  woman  he 
was  living  wltli  and  a^ve  plabitlff  a  piano 
tte  woman  was  using  and  $10,000  worOt  of 
property,  all  of  which  he  foiled  to  do;  that 
after  she  had  dismissed  her  salt,  althong^ 
defendant  was  worth  some  $60,000;  they, 
over  her  protest,  lived  together  In  two  iDoms 
of  a  poorly  fnnilshed  hoose  In  Tnlsa  on  40 
cents  per  day;  that,  while  there  Is  no  direct 
proof  of  sabseqnent  adultery,  the  rdatlons 
existing  between  defendant  and  the  woman 
he  had  been  living  with  conUnued  friendly, 
and,  known  to  plaintiff,  he  continued  to  visit 
her  house  on  one  pretext  or  another;  that 
all  during  her  married  Ufe  plaintiff's  heattb 
was  poor,  and  she  decreaaed  In  weight  from 
some  190  to  7S  pounds,  owing,  as  Itet 
phyddan  told  hor,  tff  her  domestic  troubles; 
that  while  Uving  together  in  Tulsa,  when 
Importuned  by  plaintiff  to  carry  out  his 
promise  concerning  the  property,  defendant 
would  become  sullen  and  reftise  to  speak 
to  plaintiff  for  a  day  at  a  time,  and  on  one 
occasion  soHctted  her  to  nm  a  bawdy  house 
and  become  a  prosUtnte  and  give  him  an  op> 
portnnity  to  levy  blackmail  on  the  enatomer; 
that,  before  bringing  the  Instant  suit,  she 
became  pregnant,  but  aftenrards  ndscanied, 
owing  to  physical  veakness  caused  by  worry- 
ing over  the  caae  and  the  way  ha  husband 
treated  her.  In  holding,  as  be  did,  that 
these  acts  of  cruelty  were  Insufficient  to  re- 
vive condoned  adultery,  the  court  erred. 

[2]  Condonemoit  is  fonglVMieas  oonditlorad 
on  future  good  conduct  A  repetition  of  the 
offense  condoned  la  a  revivor  thaeeo^  as  Is 
also  the  comndsslon  of  anoOier  cause  for  dl- 
rwce,  0  Am.  &  Eng.  Enc.  law,  82L  And 
subsequent  acts  of  cruelty  will  revive  con- 
doned adultery,  although  they  would  not  sup- 
port an  (Higlnal  salt  for  divorce  on  (hat 
statutory  ground. 

Oreenleaf  on  BvUL  OSth  Bd.)  |  68,  says: 
"Condonem«nt  is  a  sufficient  answer  to  the 
diaive  of  adultery.  In  a  Ub^:  but  it  does 
not  follow  tiiat  it  la  a  good  answer  to  a  re- 
criminatory plea,  for  drcumstances  may  take 
off  the  effect  of  condonation,  which  would 
not  BURport  an  original  suit  for  the  same. 
Thus  fticta  of  cruelty  will  revive  a  diarge 
of  adultery,  though  th^  would  not  support 
an  original  suit  for  it  Ocmdonement  Is  for- 
giveness, with  an  Implied  condition  that  in- 
jury shall  not  be  repeated,  and  that  the  party 
shall  be  treated  with  conjugal  kindness;  and 
on  breacih  of  this  condition  the  right  to  a 


ronedy  for  former  Injuries  nvlve.  •  •  • 
It  must  be  free,  for.  if  obtained  hr  Coroe 
and  violence,  it  la  not  binding;  and,  if  made 
upon  an  expressed  condltitm,  the  conditloD 
must  be  foUUled." 

2  Bishop  on  ICarrlage,  Divorce  ft  8epaz»- 
tlon,  1 808,  says:  "All  eondonadon.  eapedaUy 
the  implied,  Is  upon  the  condition  both  that 
the  offense  shall  not  be  repeated,  and  likewlae 
that  eotttinuaUy  afterward  ttw  party  fi»^v- 
m  shall  treat  the  other  with  conjugal  kind- 
ness, irtiwenpon  a  bread  of  the  omdltlaB 
revives  fha  original  ri^  of  divorce." 

And  In  giving  the  *'why*  of  It,  the  learned 
author.  In  the  next  section,  says:  '^ough 
in  some  degree  this  doctrine  Is  technical, 
there  are  i^alnly  for  It  various  reasons.  One 
Is  that  the  condtming  party  almost  certainly 
proceeded  on  the  assurances  from  the  other, 
or  on  a  belief  otherwise  Induced,  of  repent- 
ance. ^Rien.  it  the  latter^  emduct  shows  that 
the  repentance  was  either  feigned  or  Inef- 
fectual, the  condonation  was  result  of  fraud 
or  mistake,  two  impediments  either  of  whKdi, 
on  well-recognized  principles  of  law,  invali- 
date any  undertakiog." 

Further  dtatlon  of  authority  Is  mmeces- 
sary.  If  more  Is  desired,  the  same  may  be 
found  by  reference  to  the  notes  to  thoee  at 
ready  cited.  fiqwdaUy  do  we  call  attentioa 
to  the  very  able  opinion  of  B<^  J.,  In  Fish- 
er V.  FtaAer,  03  Md.  208,  48  AtL  888.  where 
he  exhausts  the  subject  In  the  last  para- 
graph of  the  opinion  he  says:  "We  will  not 
Quote  the  testimony  on  that  subject,  but  In 
our  opinion  it  establishes  sudti  crusty  on 
the  part  of  the  husband  as,  under  the  au- 
thorities, is  at  least  suffldsnt  to  revive  the 
original  offense  of  adultery,  which  was  con- 
doned, and  we  need  not  dlaoias  It  aa  to  its 
sofflcimtly  to  snthoiiae  a  dinuwe  a  menm  et 
thoro." 

[I]  Neither  will  we  atop  to  tnoulre  wfaethtf 
flw  cnuAty  here  complained  (tf  la  1^»  tot  (he 
full  raeasnxe  essential  to  establish  cxoaltr 
under  the  statutes  for  the  reason  that  the 
same  is  unneoessary.  What  we  hold,  how- 
ever, la  that  the  taeta  of  cruelty  disclosed 
by  the  record  are  amite  to  revive  oendoned 
adultoy.  and  that  the  court  ored  in  sustain- 
ing a  demurrer  to  the  evidence. 

The  cause  Is  therefore  reversed,  with  direc- 
tion to  proceed  in  ac(»)rdance  with  thla  opin- 
ion. AH  the  Justices  concur. 


FIBDBBB  V.  FIBD&BR.    (No.  8284.) 
(Supreme  Court  of  Oklahoma.  May  12, 1914J 

(SvUtilmt  h/  <Ae  Court.) 

1.  HtTSBANO  AND  WiPE  (|  205*)— IhJUBT  TO 
WlTB— ACTION  AOAIN8T  HtlBBAlTD. 

It  is  the  policy  of  our  Constitntkm  and 
statutes  to  open  the  doors  of  the  courts  of  jus- 
tice to  every  person  without  distinction  op  dii- 
criminatloD  for  redress  of  wrongs  and  repara- 
tion tat  injorlee;  and,  under  our  OonsdtDdoB 
and  statutes,  a  married  womsn  nay  maiptalB 
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u  aetlfta  for  InJuriM  to  dtb«r  her  natural  or 

atatntory  rli^ta  the  same  as  though  ihe  were 
A  feme  aole,  inclnding'  an  action  axafaut  a  for- 
/ner  huabaDd  for  a  tort  malidotialr  inflictad 
terinf  coTertur*. 

[Bd.  Note.— For  other  caaaa,  sea  Haaband 
and  Wife,  Cent  Dig.  H  744,  748-76S,  970; 
Dee.  Dig.  {  206.*] 

2.  Httsbaitd  and  Wnx  (|  200*>— Thjubim  to 
Wm— Actio  Its. 

In  an  action  1^  n  wUe  antnat  a  iamm 
hnaband  for  injnrfea  raaeiTed  mm  m  innaluit 

votmd  mallcioualy  inflicted  by  the  husband  dor- 
Ine  coverture,  the  foot  that  such  wounds  were 
inflicted  in  such  manner  during  coverture  con- 
stitntca  no  defense  to  the  actiom. 

[Bd.  Note— For  other  caaea,  see  Husband 
and  Wife.  OenL  Dig.  H  744,  74S-7S^  970; 
Dec  Digri  20B.»3  " 

GonuuisBlooera'  Opinion,  DiTlfllon  Na  2. 
Btrror  from  District  Court.  OUalioaift  Oonn- 
ty ;  Qeorge  W.  Olailc,  Jud^ 

Action  by  Mattie  R.  Fiedeer  acalnst  John 
Fledeer.  From  a  judgment  for  plaintiff  tuB- 
talnlng  a  dunorrer  to  cectaln  paragraptaa  of 
defendant's  answer,  defendant  brings  wnw. 
Affirmed. 

Reardon  and  Herefford,  of  Ofclataoma  Olty, 
for  plalntur  In  error.  Oiarles  H.  Oaniett, 
Atty.  Oen^  tor  defendant  In  error. 

HARRISON,  <X  Tbis  action  was  begOD  in 
ttie  district  court  of  OUaboma  county  by  Mat- 
tie  Fledeer  against  John  Fledeer  for  damages 
resulting  fhuu  personal  injuries,  opon  a  peti- 
tion which  In  part  is  as  follows :  "That  on, 
to  wit,  the  28th  day  of  Febmftry,  1911,  at 
(^ahoma  City  In  said  county,  the  defoidant 
unlawful^,  TfolenOy.  malldoualy,  and  felonl- 
onsly  did  assault  the  plaintiff  with  a  shotgun 
loaded  with  powder  and  bndcAhot,  and  did 
therewith  shoot  1^  plalntlfF  upon  the  top 
and  side  of  her  head,  and  did  thereby  Inflict 
dangerooa  and  painful  wounds  and  Injuries 
upon  the  plalnllfl,  by  reason  at  whitih  plain- 
tiff Buffered  great  bodily  and  mental  imln  and 
anguish,  and  became  and  was  and  still  is 
sick,  injured,  and  disabled  from  working,  and 
win  continue  to  suffer  pain  and  to  be  dis- 
abled from  woiitlng  fbr  the  i^ainder  of  her 
life,  all  to  her  damage  In  the  sum  of  $4,800, 
and  further,  by  reason  of  whldli,  the  plain- 
tiff was  compelled  to  and  did  erpend  a  large 
sum  of  money  for  nundng,  medicine,  and 
medical  treatment  In  endeaTorlng  to  be  heal- 
ed and  cured  of  the  said  wounds  and  In- 
JurtSB.  to  wit,  the  sum  of  $200,  to  her  farther 
damage  In  the  sum  ot  fSOa"  She  also  claim- 
ed punitlre  damages  on  account  of  humilia- 
tion and  mental  suffering  in  the  sum  of 
»6,000. 

The  defmdant  answered  as  follows: 
"0)  Oomes  now  the  defendant  and  denies 
eadi  and  eror  allegatlmi  in  plalndfTs  peti- 
tion. 

"<2)  And  the  defendant,  further  answer- 
ing, says  that  on  the  28th  day  of  F«bmary, 
lail,  the  said  i^intifl  and  defendant  were 
l^ally  manied,  bearing  toward  one  another 


the  relation  of  hMhand  and  wife  under  the 
laws  of  the  state  of  Oklahoma,  and  durlng^ 
sudk  marriage  xeilatlon,  existing  as  afore- 
said, no  action  of  damages  wUl  lie  for  the 
penonal  torts  committed  upon  the  ottier 
spouse  daring  the  marriage  relation. 

"(3)  And  defendant,  farther  answering, 
says  that  on  the  12th  day  of  May.  1011,  a  de- 
cree of  divorce  was  granted  In  the  district 
court  of  Oklahoma  county,  which  op»ated  a» 
a  dissolution  of  the  marriage  contract  as  to- 
both,  and  said  cause  is  still  pending,  the 
time  for  appeal  not  having  expired;  but  de- 
fendant fiirther  alleges  that,  even  if  the 
plaintiff  claims  she  Is  divorced  from  the  de- 
fendant, she  can  receive  nothing  In  damages, 
as  under  the  law  dissolution  of  marriage  does- 
not  permit  the  plaintiff  to  sue  defendant  for 
a  tort  committed  upon  the  plaintiff  durlng^ 
coverture" — concluding  with  a  prayer. 

Plaintiff  demurred  to  the  second  apd  third 
paragraphs  of  the  answer  for  the  reason  that 
they  failed  to  state  a  defense  to  plalntUX's 
cause  of  action.  The  court  sustained  the  de- 
murrer. Defendant  refused  to  plead  fDrther, 
stood  upon  his  answer,  and  api>ealed  to  this 
court  upon  the  one  proposition  that  an  ac- 
tion by  neither  husband  nor  wife  will  li- 
against  the  other  for  a  tort  committed  during 
coverture.  Thia  brings  us  to  a  question 
which,  eepeclally  under  modern  Jurisprud- 
ence, has  been  the  occasion  of  much  profound 
reasoning  and  of  an  equal  amount  of  sophis^ 
try.  Many  carefully  reasoned,  though  we 
cannot  say  well  reasoned,  cases  are  dted 
support  of  plalntlfC  in  error's  contention. 
From  an  examination  of  the  authorities  dt- 
ed, they  appear  to  us  as  In  a  great  measure 
controlled  by  the  common-law  rule  under 
which  the  entity  of  the  wife  was  completely 
lost  in  the  husband.  But  modem  L^isla- 
tnres,  though  vainly.  It  seems,  have  by  plain* 
exidldt,  and  unambiguons  language  attempt- 
ed to  break  away  from  the  common-law  role 
and  to  put  the  courts  out  of  hearing  of  the 
still  lingering  echoes  of  Iwrbaric  days.  The 
ground  upon  which  the  stronger  of  the  more 
modem  decisions  have  dolled  one's  spouse 
the  right  to  "'w'"*!'*"  an  action  for  tort 
against  the  other  during  coverture  have  been 
in  the  main,  based  upon  public  policy,  reason- 
ing tliat  to  maintain  such  an  action  would 
tend  to  invade  the  holy  sanctity  of  the  home 
and  shatter  Oie  sacred  relations  between  hus- 
band and  wile,  and  that  therefore,  for  public 
policy's  sake,  eitch  actions  should  not  be 
maintained;  and  yet  tlioae  very  dedalons,  in 
support  of  dieir  idiilosoidiy,  bold  that  tlw- 
dvil  courts  are  open  to  parties  seeking  di- 
vorce and  aUnumy,  and  that  the  criminal 
conrta  ore  open  tor  the  iffoseeutlon  of  either 
husband  or  wife  for  assault  and  battery, 
cudg^lngs,  or  for  shooting  each  other  wifli 
shotguDs.  We  fall  to  feel  the  force  of  such 
philosophy.  We  fall  to  com]>rOhemd  vrtiMeln 
pubUo  policy  sustains  a  greater  injury  by  al- 
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lowing  a  wife  compensatloD  for  being  dis- 
abled for  life  t)7  the  bmtal  assault  of  a  man 
with  whom  she  has  been  unfortunately  link- 
ed for  life  than  It  would  be  to  allow  her  to 
go  Into  a  criminal  court  and  prosecute  Mm 
and  send  him  to  flie  penitentiary  for  sach 
assault 

[1]  Nor  are  we  able  to  perceive  wherein  the 
sensitive  nerves  of  society  are  worse  jarred 
by  such  a  proceeding  than  it  would  be  to  al- 
low the  parties  to  go  Into  a  divorce  court 
and  lay  bare  every  act  of  their  marriage  re- 
lation In  order  to  obtain  alimony.  But,  aside 
from  the  philosophy  on  the  one  side  or  the 
other,  It  appears  to  us  that  the  plain  English 
language  of  our  Constitution  and  statutes 
should  enable  us  to  determine  what  the 
rights  of  a  married  woman  are  Intended  to 
be  In  such  cases.  Section  6,  art  2,  of  the 
Constitution  of  Oklahoma,  provides:  "The 
courts  of  Justice  of  the  state  shall  be  open 
to  every  person,  and  speedy  and  certain  ran- 
edy  afforded  for  every  wrong  and  for  every 
Injury  to  person,  property,  or  reputation;  and 
right  and  justice  shall  be  administered  with- 
out sale,  denial,  delay,  or  prejudice."  Prom 
the  language  of  this  section  of  the  Bill  of 
Bights,  It  appears  to  us  that  the  framers 
of  our  Constitution  clearly  Intended  to  open 
the  courts  of  justice  to  every  person,  no  mat- 
ter whom,  for  redress  of  wrongs  and  for 
reparation  for  Injuries. 

In  furtherance  of  such  Intention,  our  Leg- 
islature, realizing  the  harsh  rules  of  the  com- 
mon law  In  such  matters,  has  provided  sec- 
tion 3363,  Eev.  Laws  1910:  "Woman  shall  re- 
tain the  same  I^al  ezlst^ce  and  legal  per- 
sonality after  marriage  as  before  marriage, 
and  shall  receive  the  same  protection  of  all 
her  rights  as  a  woman,  which  her  husband 
does  as  a  man;  and  for  any  Injuries  sustain- 
ed to  her  reputation,  person,  property,  char- 
acter, or  any  natural  right  she  shall  have 
the  same  right  to  appeal  In  her  own  name 
alone  to  the  courts  of  law  or  equity  for  re- 
dress and  protection  that  her  husband  has 
to  ai^Kal  In  his  own  name  alone.  *   *  •  " 

Section  2846,  Bev.  Laws  1010,  provides: 
"Any  person  who  suffers  detriment  from  the 
Tmlawful  act  or  omls^on  of  another,  may 
recffver  from  tbo  person  In  fault  a  compeaisa- 
tton  therefor  in  money,  which  is  called  dam- 
age." 

Section  2846,  Id.,  defines  what  Is  meant  by 
a  detriment  as  follows:  "Detriment  Is  a  Iocs 
or  barm  sufCered  in  person  or  property." 

The  foregoing  statutes.  It  seems  to  us,  are 
aufflcioitly  clear  to  define  the  rights  of  per- 
Bcne-,  without  discrimination  or  distinction, 
and  to  enable  all  persons  to  know  Just  whay 
their  rights  are  and  the  courts  to  know  Jusc 
bow  to  adjudicate  them.  But  our  Legisla- 
ture, possibly  In  contemplation  of  such  coa- 
tlngencles,  asd  in  order  to  avoid  the  reading 
Into  the  statutes  a  meaning  not  Intended,  or 
at  lean  in  further  emphasis  of  Its  Intention, 
baa  made  other  provisions.  Section  2814, 
Bar.  Lam  1910^  reada:  **Word8  nsad  In  any 


statute  are  to  be  understood  In  thMr  ordi- 
nary sense,  except  when  a  contrary  Inten- 
tion plainly  appears,  and  except  also  that 
the  words  her^nafter  explained  aie  to  be  un- 
derstood as  thus  explained." 

And  In  order  to  make  Itself  still  more 
clear  as  to  its  Intentions,  the  Legislature  in 
section  2948,  Id.,  said:  "The  nde  of  the 
common  law,  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  has  no 
application  to  the  laws  of  this  state,  which 
are  to  be  liberally  construed  with  a  view 
to  effect  th^  objects  and  to  promote  jus- 
tloe." 

[2]  Construing  these  statutes  and  consti- 
tutional provisions  as  a  whole,  we  think  It 
Is  clearly  manifest  that  the  legtslatlve  inteot 
has  been  an  endeavor  to  shake  off  the 
shackles  of  the  common-law  rulee  as  to  the 
ri^ts  of  married  women  and  to  clearly  de- 
fine such  rights.  Besides,  many  of  the  more 
modem  decislonB  on  this  qnestlon  tAOter  of- 
fer an  apol<%y  or  give  way  to  expressions  of 
regret  that  the  earlier  decisions  of  their  re- 
spective Jurisdictions  had  announced  a  doc- 
trine in  which  they  did  not  fully  concur  but 
by  which  they  felt  themselves  bound. 

It  Is  said  in  Sykes  v.  Speer  (Tex.  Civ.  App.) 
112  S.  W.  422:  "The  adjudications  which 
sustain  this  view  place  their  holdings  upon 
public  policy  which  refuses  to  permit  any 
liability  for  such  conduct  on  the  part  of  the 
husband  committed  under  such  ctmditlona. 
While  the  law  may  and  does  provide  for  a 
criminal  prosecution  for  such  violence  to- 
ward the  wife,  still  there  can  be  no  dvll  lia- 
bility. It  would  seem  to  the  writer  that  If 
a  husband  can  be  held  responsible  criminal- 
ly for  unjustifiable  assault  upon  one  whom 
the  law  has  placed  under  his  care  and  pro- 
tection, and  who  has  for  his  sake  snrtendn^ 
ed  so  many  of  her  civil  rights  and  i^ven  ov 
the  legal  status  which  she  otherwise  mi|^t 
sustain,  certainly  the  same  considerations  of 
policy  would  permit  her  to  recover  compeo na- 
tion for  damages  which  his  brutality  may 
have  inflicted  upon  her,  when  sought  In  a 
proceeding  after  the  dissolution  of  the  mar- 
riage relation.  But  the  holdings  of  the  courts 
v/hlch  we  are  compelled  to  follow  have  ad- 
judged otherwise,  and  our  duty  la  pla^" 
r  Also  in  the  case  of  Thompson  v.  Thompson, 
218  U.  S.  6U,  31  Snp.  Ct  m,  54  li.  Ed.  1180, 
80  L.  B.  A.  (N.  S.)  1163,  a  case  in  which  a 
divided  court,  upon  a  statute  somewhat  slml* 
lar  but  not  as  well  fortified  and  clearly  de- 
fined as  to  Its  meaning  as  ours,  denied  a 
married  woman  the  right  to  recover  damages 
for  an  assault  and  battery  upon  her  person 
by  her  husband.  Mr.  Justice  Harlan,  how- 
ever, in  dissenting  from  the  majority  oplnloii, 
whose  dissenting  opinion  was  concurred  la 
by  Mr.  Justice  Holmes  and  Mr.  Justice 
Hughes,  has  this  to  say :  "Now.  there  is  not 
here,  as  I  think,  any  room  whatever  for  mere 
construction;  so  explicit  are  the  words  of 
Congress.  L«t  us  follow  tiie  dausea  of  tbs 
statute  in  tbeir  tnder.   fOie  atatuta  enables 
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the  married  woman  to  take,  as  ber  own, 
property  of  any  kind,  no  matter  bow  ao> 
qnlred  1}y  ber,  as  wtil  as  the  availa  of  ber 
BfcUl,  labor,  or  personal  exertions,  'as  abso- 
lutely as  it  she  were  nnmartled.'  It  then 
confers  upon  married  women  the  power  to 
eng^e  tn  any  bnainesa,  no  mattv  what,  and 
to  ent^  Into  contracts,  whetb^  engaged  in 
business  or  not,  and  to  sne  separately  upon 
those  contracts.  If  the  statute  stoi^>ed  here, 
there  wonld  be  ground  for  holding  that  it 
did  not  antborlze  this  suit  But  the  statute 
goes  much  farther.  It  proceeds  to  authorize 
married  women  'also'  to  sue  separately  tor 
the  recovery,  security,  or  protection  of  tb^r 
property ;  sttll  more,  tbey  may  sue  separate- 
ly 'for  torts  committed  against  them  as  fnlly 
and  freely  as  If  they  were  unmarried.'  No 
discrimination  Is  made,  In  rither  case,  be- 
tween the  persona  chaiged  with  committing 
the  tort  No  exception  is  made  in  reference 
to  the  husband,  If  he  happens  to  be  the  party 
charged  with  transgressing  the  rights  con- 
ferred upon  the  wife  by  the  statute." 

We  are  tmpelled  to  say  that  the  philosophy 
of  this  great  jurist  appeals  to  us  with  more 
force  and  soundness  and  impresses  us  aa 
more  In  harmony  with  the  modem  legislatlTe 
Intent  on  this  questton  than  do  the  reason- 
ings of  coarts  which  hold  the  contrary.  We 
think  a  clearly  intended  right  would  be  de- 
nied to  a  married  woman  in  such  cases  to 
bold  that  she  could  not  recover.  By  this  we 
do  not  mean  to  be  understood  as  holding  Hiat 
a  married  woman  In  such  cases  is  entitled  to 
exemplary  damages  for  mental  anguish,  hn- 
mlllallon,  etc  We  doubt  whether  such  doc- 
trine would  be  sound,  ^ese  are  matters 
wbich,  in  the  very  nature  of  things,  she  takes 
chances  on,  assumes  the  risk  of,  when  she 
enters  into  the  marriage  contract  and  upon 
the  marriage  relations.  But  upon  the  whole, 
we  are  unable  to  perceive  wherein  ^ther  pub- 
lic policy,  or  society,  or  the  sanctity  of  the 
home,  or  the  sacred  relations  of  marriage.  Is 
better  protected  by  denying  her  a  reasonable 
compensation  tor  injuries  maliciously  and 
feloniously  Inflicted  upon  her  by  a  husband 
with  a  shotgun  loaded  with  buckshot  or  that 
«tther  of  the  aforesaid  sacred  Instltatlons  Is 
worse  injured  by  allowing  her  a  just  and 
reasonable  compensation  in  such  cases,  than 
to  allow  her  to  go  into  the  criminal  courts 
and  send  blm  to  the  penitentiary,  or  Into  a 
divorce  court  and  publish  their  entire  mar- 
ried life  to  the  world.  True,  It  Is  argued 
that  to  allow  recovery  in  such  cases  wonld 
be  to  open  the  avenues  to  every  conceivable 
species  of  fraud,  deception,  and  perjury, 
ttirougb  whldii  deslgDlng  women  would  be 
enabled  to  go  Into  courts  and  recover  for  al- 
lied wrongs  which  they  had  never  sustain- 
ed. But  the  answer  to  this  argument  is  that 
the  divorce  courts  open  the  same  avenuei  in 
order  to  recover  undeserved  alimony.  And 
again,  should  a  woman,  who  has  been  crip- 
pled or  maimed  or  disabled  for  Ufe  tbroogh 


the  malicious,  wanton,  and  willful  assault  bf 
a  brutal  husband,  go  into  court  and  ask  for 
alimony  for  her  support  there  Is  not  a  court 
In  Christendom  but  what  would  award  hv  a 
more  Uberal  alimony  than  If  she  were  a 
Btroi«  healtby,  able  woman.  Now,  upon 
what  theory  would  such  additional  alimony 
be  allowed?  nuquestlonably  it  would  be  on 
the  ground  of  the  tort  she  had  received  at 
the  bands  of  her  husband.  We  can  see  no 
difference  In  principle  In  an  Indirect  and  di- 
rect recovery  for  tort 

We  believe,  therefore,  that  paragraphs  2 
and  8  of  d^endantfs  answer  stated  no  de- 
ttaue  to  plaintiff's  cause  of  action,  and  Oiat 
the  demurrer  tbereto  was  properly  sustained. 

The  Judgment  snstalnlng  the  demurrer  Is 
afflrmed. 

PBB  ODBIAM.   Adtqpted  in  whol& 


ALBERTT  v.  STATB. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Hay 
21,  1914.) 

(Bt/Uahut  hv  the  Oourt.) 

1.  HoHioiDs  (f  270*)— ZnaunxTT— Qusanov 

rOB  JCBT. 

On  a  trial  for  murder,  where  evidence  is 
Introduced  wbich  In  any  degree  tends  to  sup- 
port the  deteiue  of  Insanll?  at  tite  time  of  the 
commission  of  the  homicide,  the  Issue  as  to 
whether  or  not  the  defoidant  was  then  sane  or 
Insane  is  a  question  of  fkct  for  die  Jury  to  de- 
termine under  proper  InstmetioiiB  firam  the 
court 

[Bd.  Note.— For  other  casra,  see  Homicide, 
Cent  Dig.  (  664;  Dec.  Dig.  {  270.*] 

2.  Cbzuinai.  Law  (|  48*)— GsiiaHU  Bkbpon- 
siBiuTT— Cafaoxtt  TO  GomoT  Caiux. 

Section  2004  of  the  Penal  Code  provides: 
"All  persona  are  capaUe  of  committing  crimes, 
except  those  belonging  to  the  following  classes: 
*  *  *  Fourth :  Xunatica,  Insane  persons,  and 
all  persons  of  unsound  mind,  Inclaaing  persons 
temporarily  or  partially  deprived  ot  reason,  up- 
on proof  that  at  the  tiine  of  committing  the  act 
chared  against  them  they  were  Incapable  of 
knowing  iu  wrongfolness.'* 

field  that  under  this  provUdoo,  the  teat  of 
criminal  reutonslbllitT  for  conunitting  an  act 
which  is  declared  to  be  a  crime  Is  fixed  at  the 
point  where  the  accused  has  mental  capacity 
to  distinguish  between  right  and  wrong,  as  ap- 
plied to  the  particular  act  and  to  understand 
the  nature  and  consequence  of  sodk  act 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  5S-68;  Dee.  Dig.  |  4&*] 

8.  Hoxicxin  (H  iSU  2^r*)—IiraAiiXTr— Bub- 
den  oT  Paoor. 

Section  0002  of  Procedure  Criminal  pro- 
vides: "Upon  a  trial  for  murder,  the  commis- 
sion  of  the  homicide  by  the  defendant  being 
proven,  the  burden  of  proving  circumstances 
of  mitigation,  or  that  justify  or  excuse  It  de- 
volves upon  him,  unless  the  proof  on  the  iwrt 
(rf  the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter,  or 
that  the  defendant  was  Justifiable  or  excusable." 

Held,  that  where  the  defense  sought  to  be  es- 
tablished is  insanity,  that  the  legal  presumption 
of  sanity  most  be  overcome  by  evidence  which 
is  sufficient  to  raise  a  reasonable  doubt  of  the 
defendant's  sanity  at  the  time  of  the  commls- 
■iou  of  the  hraiicide.   When  that  Is  done,  the 
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prcBamption  of  Banlty  ceasei,  and  the  burden  of 
cfltablishing  the  aanity  of  the  defendant  is  upon 
the  state,  which  is  uien  required  to  prove  his 
Banit7  ae  an  element  necessary  to  conetitnte  the 
crime,  and  if,  upon  coDHideratioD  of  all  the  evi- 
dence,  together  with  all  the  leeal  presumptions 
applicable  to  the  case,  the  jury  have  a  reasonable 
doabt  as  to  whether  the  defendant  was  mentally 
competent  to  distinguish  between  right  and 
wrong,  or  to  understand  the  nature  of  the  act 
he  was  committing,  he  should  be  acquitted. 

[Ed.  Note.— For  oQuat  caseL  m  H<Hnldde, 
Gent.  Dig.  H  279-278,  SOO;  Dec.  Dig.  H  IDlv 
287.*] 

4.  CoNBTrrmroifAX.  LcAw  ({  203*)— Bomicidb 

(I  861*)— Ex  PoBT  Facto  Law. 

Chapter  113,  Laws  1918,  prescribes  "the 
punishment  of  death  must  be  inflicted  by  electro- 
cution," and  aubstitates  the  penitentiary  for 
the  county  jail  as  the  place  where  a  judgment 
of  death  must  be  executed,  and  requires  the 
court  to  appoint  a  day  for  the  execution  not  less 
tiian  60f  nor  more  than  00,  days  from  the  time 
of  the  judgment.  The  former  statute  required 
the  court  to  appoint  a  day  for  the  execution 
not  less  than  30,  nor  more  than  60,  days  from 
the  time  of  the  judgment;  the  pnni^ment  of 
death  to  be  by  hanging,  or  by  electrocution,  as 
the  trial  court  might  oraer. 

Beld  that  the  changes  effected  by  th«  later 
law  relate  solely  to  penal  administration,  and  it 
was  within  the  power  of  the  Legislature  to  make 
them  applicable  to  offenses  committed  prior  to 
its  enactment.  The  extension  of  the  time  with- 
in which  the  execution  may  take  place  after 
sentence  is  a  mitigation,  and  not  an  increase,  of 
punishment,  and  does  not  render  the  act  ex 
post  facto,  and  substituting  the  penitentiary 
for  the'  county  jail  as  the  place  where  the  judg- 
ment of  death  must  be  executed  is  not  ex  post 
facto,  when  applied  to  a  person  convicted  of  a 
murder  committed  before  its  enactment. 

[Ed.  Note. — For  other  cases,  see  Constltntton- 
al  Law,  Cent  Dig.  ||  SM-690:  Dec.  Die.  | 
20S;*  komldde,  Cfent  TAg.  |  728;  Dec  Dig. 
I  851.M 

6.  GBnanAz.  Law  (|  978*9— JuDoioHfT—yA- 
oahon— Rkfbal  of  Statitts. 

Under  the  constitutional  saving  clause,  pro- 
viding that  "the  repeal  of  a  statute  shell  not  re- 
ybrt  a  statute  prevlonaly  repealed  by  such  stat- 
ute. Dor  shall  such  repeal  affect  any  accrued 
rii^t,  or  penalty  incurred,  or  proceedings  begun 
by  virtue  of  such  repealed  statute"  (article  S, 
I  54 ;  secdoD  144,  Williams),  the  repeal  or 
the  amendment  of  a  statute  prescribing  the  pun- 
ishment for  an  offense  after  final  judgment  has 
been  pronounced,  and  while  an  appeal  there- 
from is  pending,  does  not  in  any  respect  va- 
cate or  modify  such  judgment,  nor  arrest  the 
execution  of  the  sentoice,  where  the  judgment 
is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2484.  248S.  2487;  Dec  Dig. 
i  978.*] 

Appeal  from  District  Court,  Wagoner  Coon- 
.  t7;  B.  P.  De  Fraffenriad.  Jadge. 

Jesse  Alberty  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Plaintiff  In  error,  herdn  referred  to  as 
the  defendant,  was  convicted  in  the  district 
court  of  Wagoner  county  upon  an  informa- 
tion for  murder,  and  was  awarded  the  death 
penalty  by  the  Jury.  In  accordance  with  the 
verdict,  on  February  19,  1913,  the  court  ren- 
dered Judgment,  and  sentenced  the  defendant 
to  be  hanged.  To  reverse  the  Judgment,  an 
appeal  was  perfected. 


KBPOBTEE  (OU. 

The  count  of  the  information  on  wbtch  the 
defendant  was  tried  and  convicted  charges 
that  the  defendant,  JeBse  Alberty,  did,  in 
Wagoner  county,  on  or  about  the  24th  day 
of  October,  1012,  unlawfully  and  feloniously, 
and  without  authority  of  law,  and  while 
acting  in  a  manner  Imminently  dangerous  to 
others,  and  evincing  a  depraved  mind,  re- 
gardless of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  ctf 
any  particular  Individual,  did  shoot  and  dis- 
charge certain  leaden  bullets  into  the  body 
of  one  William  Markham,  from  a  certain 
loaded  shotgun  which  the  said  Jesse  Alberty 
then  and  there  had  and  beld  in  his  hands, 
then  and  there  and  thereby  inflicting  upon 
the  body  of  him  (the  said  William  Mark- 
ham)  a  mortal  wound,  from  which  the  said 
William  Markham  then  and  there  did  die. 

The  evidence  shows  that  the  defendant  was 
about  21  years  of  age,  and  that  the  deceased 
was  about  10  years  of  age ;  that  on  the  night 
of  the  tragedy  all  the  parties  concerned  at- 
tended a  supper  given  at  a  Bcboolhonse  in 
the  neighborhood. 

Cora  MarkJiam  testified:  That  she  was  in 
attendance  at  that  supper  with  her  children, 
Clarence,  Legus,  CalUe,  Clementine,  and  Wil- 
lie, the  deceased.  That  about  midnight  they 
started  home,  her  two  daughters  in  a  buggy 
with  her  and  her  three  sons  In  another 
buggy.  When  about  half  a  mile  from  the 
schoolhouse,  the  defendant  and  John  Scrim- 
sher  rode  past  them  on  horsebacli,  going  to- 
wards the  defendant's  home,  which  was  about 
three  miles  from  the  schoolhouse ;  her  home 
being  less  than  a  mile  beyond.  After  passing 
the  defendant's  house,  she  heard  somebody 
say,  "Whoa  1  whoa !  hold  up  there,  God  damn 
yon ;  I  am  going  to  kill  every  God  damn  one 
of  you;"  and  she  stopped  her  buggy  to  see 
who  it  was.  That  she  saw  the  defendant 
with  a  shotgun,  and  he  fired  one  shot  That 
she  asked  her  sons  who  did  he  shoot,  and 
they  said  he  shot  Wilile,  That  she  Jumped 
out  of  the  buggy  and  ran  towards  the  de- 
fendant, begging  him  not  to  shoot  The  de- 
fendant was  on  a  horse,  and  he  said,  "I  am 
going  to  kill  the  damn  son  of  bitches,"  and  she 
continued  beg^ng  him  not  to.  That  her  sun 
Legus  took  the  little  boy  and  laid  him  on 
the  ground,  and  the  defendant  said,  "God 
damn  you,  I  will  Just  kill  you  too  and  be' 
done  with  it"  and  rode  up  and  threw  the  gun 
down  on  I^gus,  and  she  begged  him  not  to 
kill  her  children.  That  he  wheeled  away 
from  Legus,  and  chased  Clarence  around  the 
buggy  two  or  three  times.  That  he  tben 
turned  to  Legus  and  said:  "Hold  up,  God 
damn  yon ;  I  know  what  you  want  You 
want  to  go  to  the  house  and  get  your  damn 
gun,  and  if  you  don't  come  back  I  will  blow 
the  top  of  your  head  off.  Don't  you  run; 
if  you  do,  I  will  kill  you."  And  she  said  to 
him:  "Jess,  don't  do  that;  you  have  done 
enough ;  you  go  on  off."  Tliat  about  ttiat 
time  John  Scrimsher  walked  up  to  him  and 
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asbed  him  wbat  be  bad  d<«e„  Legos  Bald  be 
baa  Bbot;  \ViIUe.  Tbat  be  was  riding  Jobs 
Scrlmsher's  borse,  and  Jobn  Scxlmsher  said, 
"What  did  yon  take  horse  and  ruD  off 
with  it  for?"  and  he  got  off  of  the  horse, 
and  S^jrlmsher  said  to  bim,  "Jess,  come  and 
look  and  see  what  yoa  have  done,"  and  they 
went  to  where  the  little  boy  was  lying,  and 
when  defendant  looked  at  the  Uttle  boy  he 
said  to  witness,  "Go  and  get  a  doctor;  I 
will  pay  the  doctor's  bill ;  I  am  able  to  pay 
it;"  and  she  said  to  bim,  "Jess,  yoa  come 
and  go  with  me  to  your  bonse;  I  can't  use 
my  phone ;"  and  be  said,  "AU  right ;"  and 
be  walked  with  her  a  quarter  of  a  mile  to 
his  bouse,  and  she  went  In  and  phoned  for  a 
doctor,  and  he  said  to  her  when  she  was 
leaving,  "Yon  tell  them  damn  son  of  bitches 
not  to  follow  me ;  if  they  do,  I  will  kill  the 
first  one  that  shows  np."  That  It  was  a 
moonlight  night.  That  the  shooting  took 
place  In  Wagoner  county,  Okl. 

The  testimony  of  Callie  Markham  and 
Clementine  Markham  as  to  the  facts  of  the 
homicide  was,  in  substance,  the  same  as  that 
of  their  mother. 

Legns  Markham  testified  that  he  was  18 
years  old ;  that  before  they  left  the  school- 
bouse,  the  defendant  and  bis  brother  Clar- 
ence had  a  scuffle,  and  they  clinched  and  fell, 
and  Pen  Anderson  pulled  Clarence  off,  and 
be  caught  the  defendant  and  said,  "Tou  boys 
mast  stop  that,"  and  they  all  shook  bands. 
As  to  the  circumstances  of  the  shooting,  his 
testimony  was  the  same  as  that  of  bis 
mother. 

ClarMice  Markham  testified:  That  when 
they  were  all  getting  ready  to  start  home  the 
defendant  walked  up  and  hit  bim,  and  then 
two  or  three  licks  passed,  and  they  clinched, 
and  he  threw  the  defendant.  That  his  broth- 
er I^egns  walked  up  and  pulled  him  off.  Pen 
Anderson  came  up  and  said:  "There  was 
no  need  of  that."  The  defendant  said,  "Boys, 
we  are  aU  as  good  friends  as  ever;"  and  he 
and  his  brothers  got  into  the  buggy  and 
started  home,  following  their  mother  and 
sisters,  who  were  in  another  buggy.  That 
when  Willie  was  shot  he  was  sitting  In  Legua' 
lap  in  the  buggy.  His  further  testimony  as 
to  the  facts  and  circumstances  of  the  homi- 
cide was  the  same  as  that  of  bis  mother. 

Sam  Manuel  testified:  That  he  lived  at  the 
defendant's  house.  Tbat  at  about  midnight 
the  defendant  came  In  and  Ut  a  lamp  and 
banded  it  to  John  Scrimsher  to  hold.  That 
he  then  went  and  got  bis  double-barrel  shot- 
gun and  his  father's  gun.  Be  then  took  the 
loads  out  of  bis  father's  gun  and  put  the 
loads  In  his  own  gun.  He  then  said,  "I  am 
ready  to  go  home  with  you,"  and  they  went 
ouL  Tbat  a  little  later  he  end  Mrs.  Uark- 
bam  came  back  together. 

Dr.  C.  R.  Gordon  testified  tbat  he  was  call- 
ed to  see  the  Markham  boy  about  2  o'clock 
in  the  morning,  and  found  bim  in  a  dying 
conditlini;  tbat  bis  right  arm  was  almost 
severed  from  bis  body,  and  some  sbots  were 


In  bis  right  side;  tbat  be  lived  aboat  an  hour, 
and  died  from  the  effects  of  gonataot  woanda. 
The  state  rested. 

On  behalf  of  the  defendant,  Noah  Alberty 
testified:  That  the  defendant  was  bis  son, 
and  bad  always  lived  with  him.  That  be 
was  acquainted  with  his  disposition  and 
habits,  and  bad  noticed  bis  peculiar  actions 
and  conditions  since  early  childhood.  Tbat 
the  same  condition  existed  now.  These  pe- 
culiar actions  consisted  in  this:  That  he  was 
very  unrul}*,  not  all  of  the  time,  bat  Just  at 
times;  that  such  condition  did  not  come  as 
the  result  of  any  action  on  the  part  of  wit- 
ness. He  would  get  contrary,  and  he  could 
not  do  anything  with  liim.  He  would  want 
to  fight,  or  something  of  that  kind.  When 
be  was  about  15  be  seemed  to  grow  worse. 
That  he  would  sometimes  tell  bim  to  go  to 
work,  or  sometbins  of  that  Und,  and  be 
would  want  to  flgtat  bim,  or  be  saocy  to  bim, 
or  sometbing  of  tbat  kind.  Tbat  be  was  nn- 
mly  about  stock.  That  when  he  would  drink 
it  woold  make  bim  worsSk  Tbat  on  the  day 
tbat  WUUe  Markham  vas  killed  he  met  bis 
son  in  Wagoner,  and  he  had  been  drinking 
some,  but  was  very  quiet.  That  he  was  act- 
ing kind  of  stabbom  tbat  ni^t,  and  didn't 
have  anything  to  say  to  anybody,  and  refused 
to  talk  to  witness.  Tbat  witness  bad  ased 
liquor  In  one  form  <»  another  all  Ms  life, 
and  "had  dnink  xligtit  smart  piiw  to  the 
birth  of  this  boy."  Tbat  defendants  mother 
bad  "speUa"  once  in  a  whiles  and  would  get 
unmly,  and  die  would  want  to  fl^t.  Tbat 
his  wlfc^s  mother  would  have  the  same  kind 
of  "spells."  Tbat  his  first  wife's  slater  was 
subject  to  those  "spells,"  and  she  kept  getting 
worse  until  she  went  crasy.  and  prior  to 
statehood  she  was  in  an  insane  asyhim  for 
the  colored,  located  at  TalequalL 

On  cross-examination,  be  stated  that  be 
wonld  not  say  that  his  first  wife,  the  defend- 
ant's mother,  was  insane,  and  that  the  de- 
fendant wonld  loaf  aronnd  and  drink  whisky 
with  the  boys. 

Mary  Alberty  testified  that  she  was  the 
stepmother  of  the  defendant ;  had  been  mar- 
ried to  his  father  about  ten  years;  that  in 
those  "spells,"  the  defendant  acted  like  some- 
body that  Is  losing  his  mind;  that  be  wants 
to  fight,  and  at  one  time  be  offered  to  fight 
his  father. 

Pleas  Alexander  testified  that  he  knew  the 
defendant's  mother's  sister,  and  that  she  was 
crazy,  or  something  was  wrong  with  her; 
that  he  saw  her  three  or  four  times  when  she 
acted  as  though  she  was  crazy. 

Warren  W.  Fhelan  testified  that  he  had 
taught  psychology  for  the  past  ten  years, 
and  at  the  present  time  was  a  teacher  of  psy- 
chology in  the  state  university  at  Norman; 
that  he  was  acqualntod  with  and  knew  the 
pbas«i  of  insanity;  that,  of  the  several 
names  applied  to  different  forms  of  insanity, 
mania  was  the  most  common ;  that  dementia 
praecox  was  "manifested  first  from  tbe  age  of 
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10  np  to  24,  and  the  difference,  tbat  Is  tbe 
name  given  to  mania,  or  Insanity,  to  dlsttn- 
gulah  It  for  Instance  from  paranoia,  which 
does  not  come  until  later  In  life ;  that  para- 
noia Is  more  of  a  contlnnona  growing  condi- 
tion, while  dementia  prsecox  Is  off  and  on. 
It  has  heightening  periods  and  receding 
periods,  and  It  might  happen  every  month,  or 
might  be,  say,  three  or  four  months  apart  or 
maybe  longer ;  there  Is  no  set  rale." 

Hla  further  testimony,  as  shown  by  tbe 
transcript.  Is  as  follows:  "Q.  In  the  case  at 
Issue,  the  testimony  In  the  case  shows  that 
this  defendant  has  suffered  since  childhood 
with  peculiar  spells  ranging  from  a  week  to 
a  month,  sometimes  longer  between  these 
spelle;  that  during  that  time  he  was  violent, 
with  a  tendency  to  Injure  both  man  and 
beast ;  that  during  the  time  he  was  not  nn- 
der  one  of  these  spells,  or  In  one  of  these 
q)ellB,  that  tie  was  Qulet,  manageable,  and 
peacmble;  that  tlie  motlier  of  this  boy  suf- 
fered the  same  peculiar  condition ;  that  the 
grandmother  of  this  boy  was  subject  to  the 
same  conditions  of  the  mind ;  that  the  sister 
of  this  bfv's  mother  Is  now  insane,  or  was  four 
or  five  years  ago,  the  evidence  shows.  Now, 
under  that  state  of  facts,  would  It  be  posrtble 
for  this  lM>y  to  have  Inherited  these  or  this 
condition  tbe  mind?  A.  Tes;  all  tbe  au- 
thorities say  so.  The  statemoit  given  out  by 
all  the  experts  in  the  Insane  asylums  and  most 
all  the  literature  of  Insanity  makes  this 
statement:  Tliat  where  there  is  a  father  and 
mother  that  were  imbecile,  demented,  or  in- 
sane, both  of  them,  they  would  In  all  proba- 
bility have  Insane  oflq^rlng.  When  either 
father  or  mother  alone,  followed  by  the 
grandmother,  and  also  the— In  the  case  you 
have  Just  stated  the  slBter,  that  makes  It 
evea  more  certain  that  tbe  offspring  will  be 
Insane,  more  even  than  when  It  Is  just  the 
two  parents;  because  It  follows  a  general 
scheme  or  theoxy  that  has  been  proved  by  tlie 
Insane  asylum  experts,  a  theory  by  tbe  name 
of  Mendellsm,  and  that  theory  would  aay 
that,  where  Just  the  father  and  mother  were 
Insane,  th^  Inheritance  mlfl^t  have  beui 
very  slight,  coming  down  from  a  sxeat  nnnt- 
ber  of  generations,  but,  when  for  two  genera- 
tions before  the  offspring  in  question  insan- 
ity has  been  fully  demonstrated  even  on 
one  side,  as  In  Oie  case  yon  state,'  why  then 
the?  say  absolutely,  actually,  as  a  fftct 
that  the  offspring  wUl  always  be  insane  or 
Imbecile  fa  demented." 

Cross-examination :  "Q.  Professor,  are  you 
a  member  of  the  school  of  heredity  or  of 
environment  in  i^xd  to  insanity?  A.  I 
should  say  of  heredity.  Q.  In  other  words, 
then,  there  are  two  theories  with  regard  to 
insanlly,  one  of  en^ronment,  and  the  other 
of  heredity?  A.  There  are  two  theories,  but 
that  of  Kivlronment  la  pretty  well  exploded. 
Q.  And  the  one  ctf  heredity  does  not  always 
work  out?  A.  Thoee  of  us  who  believe  in  the 
heredity  claim  that  it  does.  Q.  I  presume 
that  on  the  other  hand  those  who  believe  in 


the  theory  of  environment  daim  Uie  same 
thing?  A.  I  suspect  th^  mlffht,  but  tliey 
are  in  the  minority." 

He  further  stated  that  he  had  not  exam- 
ined defendant,  and  had  not  put  any  of  tbe 
ordinary  tests  for  insanity  either  to  tba  de- 
fendant his  grandmother,  or  his  mother's 
sUter;  that  be  based  bis  answers  solely  on 
the  facts  stated  In  the  hypothetical  questions. 

The  defendant,  Jesse  Alberty,  took  tbe 
stand  as  a  witness  In  his  own  bdialf.  After 
stating  his  name,  he  was  asked  and  answered 
but  one  question,  as  follows :  "Q.  Jesse,  did 
yon  know  what  you  were  doing  the  night 
Willie  Markham  was  shot?  A.  No,  sir." 

On  cross-examination,  he  stated  that :  "The 
last  I  remembered  was  at  the  scboolhoose; 
I  remember  some  few  who  were  there;  t 
dldnt  know  what  I  was  doing;  I  Just  re- 
member when  the  last  'spell*  was;  I  have 
been  that  way  off  and  on  all  my  life;  I 
have  been  In  JaU  three  months;  I  haven't 
had  any  'spells'  since  I  have  been  In  Jail; 
I  don't  ronember  getting  the  shotgun,  nor 
going  off  on  John  Scrlmsher's  horse,  or  go- 
ing down  and  shooting;  I  don't  remember 
anything  until  the  next  morning ;  I  was  lay- 
ing there  asleep,  and  my  mother  woke  me 
up  and  asked  me  If  I  knew  what  I  had  done. 
This  was  about  7  or  8  o'clock ;  went  to  my 
grandmother's  and  stayed  there  a  day  or 
two." 

The  foregoing  Is  a  substantial  statement 
of  an  the  evidcaice  Introduced  upon  the  trial 

JosejOi  8.  Dlck^,  Jr^  of  Wagoner,  for 
Idaintlfl  in  error.  Ohas.  West,  Atty.  Gen., 
and  0.  J.  Davenport,  Asst.  Atty.  Gen.,  for  tbe 
State. 

DOTUB,  J.  (after  stathig  tbe  tacts  as 
above).  [1]  Oliere  is  no  dispute  as  to  tbe 
facts  and  drcumstancee  of  the  homicide. 
The  theory  of  the  defmse  was  excosabla 
homicide  im  the  ground  of  insanity,  and  tbe 
sole  qnestiott  presented  oo  this  appeal  arises 
upon  tbe  refusal  of  the  court  to  give  tits  fol- 
lowing instruction :  "Ton  are  Instructed  that 
the  law  presumes  that  every  person  te  saneb 
and  it  la  not  necessazT  for  the  state  to  in- 
trodnce  evld^e  of  sanity  in  the  flnt  bi- 
stance.  When,  however,  any  evidence  taas 
beea  introduced  tending  to  prove  Insanity  of 
an  accused,  the  burden  la  then  upon  tbe  state 
to  establish  the  taxt  of  the  accused's  sanltr, 
the  same  as  any  other  material  fact  to  be 
established  by  the  state  to  warrant  a  convic- 
tion. If  the  testimony  introduced  In  this 
case  trading  to  prove  that  the  defoidant  was 
Insane  at  the  time  of  the  alleged  killing  of 
"^^Ule  Blarkham  raises  In  your  mind  a  rea- 
sonable donbt  of  his  sanity,  at  the  time  of  tbe 
alleged  crime,  then  your  verdict  should  be 
acquittal"  The  court  refused  to  ^ve  this 
Instouctlon,  and  the  defendant  excepted.  No 
objection  was  made  or  exception  taken  to  the 
instrucOons  given  by  the  court 

Tbe  defendant's  conns^  contends  tbal;  on- 
der  the  role  declared  by  this  court  la  tba 
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case  of  Adaic  r.  State,  6  Okl.  Cr.  284,  118 
Paa  416. 44  L.  A.  (N.  S.)  UB,  tiw  refusal  of 
the  court  to  give  the  Instruction  requested 
constitutes  reversible  error.  We  think  the 
contention  is  manifestly  without  merit 

[2]  Section  2094  of  tlie  Penal  Code  (Bev. 
Iaws)  provides :  "All  persons  are  capable  of 
committing  crimes,  except  those  belonging 
to  the  following  classes:  *  *  *  Fonrth: 
Lunatics,  insane  persons,  and  all  persons  of 
unsound  mind,  including  persoiw  temporarily 
or  partially  deprived  of  reason,  upon  proof 
that  at  the  time  of  committing  the  act  charg- 
ed against  them  they  were  incapable  of  know- 
ing its  wrongfulness."  Under  this  provlslcat 
the  test  of  criminal  responsibility  for  com- 
mitting an  act  which  is  declared  to  be  a 
crime  1b  fixed  at  the  poliit  where  the  accused 
has  the  mental  capacity  to  distinguish  be- 
tween right  and  wrong,  as  applied  to  the 
particular  act,  and  to  understand  tiie  nature 
and  consequences  of  such  act. 

In  the  course  of  the  opinion  in  the  Adair 
Case,  It  Is  said:  "It  is  Immaterial  what 
SFtandard  sd^tists  or  medical. experts  nu^ 
fix  to  determine,  or  by  what  rules  they  det^ 
mine,  that  a  person  Is  in  a  state  of  insanity; 
the  accused  under  this  provlrion  of  the  law 
is  a  lunatic,  or  insane,  or  of  unsound  mind, 
or  temporarily  or  partially  deprived  of  rea- 
son, to  such  an  extent  aa  will  excuse  him 
from  criminal  responsibility,  only  when  be  Is 
incapable  of  knowing  the  wrongfulness  of 
the  act  committed  and  <diarged,  and  Incai^ 
able  to  understand  the  nature  and  conse- 
quence of  such  act,  and  this  is  a  question  of 
fact  for  the  Jury  to  determtne  under  all  the 
evidence  In  the  case." 

[3]  Section  5002,  Procedure  Criminal  (Bev. 
Laws),  provides:  "Upon  a  trial  for  murder, 
the  commission  of  the  homldde  by  the  de- 
fendant being  proven,  the  burden  of  proving 
drcumatancee  of  mlUgatlon,  or  that  justU^ 
or  excuse  It,  devolves  upon  blm,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only  amounts 
to  manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable." 

In  the  Adair  Case,  It  is  said :  "Under  the 
statute,  the  rule  as  to  the  burden  of  proof 
in  a  homldde  case,  when  the  defense  of  In- 
sanity is  Interposed,  we  hold  to  be  this :  The 
defendant  Is  presumed  In  law  to  be  sane  and 
capable  of  knowing  right  from  wrong  as  to 
the  homlddal  act,  and  to  understand  the  na- 
ture and  consequences  of  such  act,  and,  un- 
less the  proof  on  the  part  of  the  prosecution 
is  Buffldent  to  raise  a  reasonable  doubt  of 
the  defendant's  sanity  at  the  time  of  the  com- 
mission of  the  homldde,  the  burden  is  upon 
the  def^dant,  in  &e  first  Instance,  to  over^ 
come  this  presumption  by  introducing  suffi- 
cient evidence  to  raise  a  reasonable  doubt  of 
his  sanl^  wh«i  the  act  was  committed. 
When  be  has  done  this,  the  prosecution,  In 
order  to  convict,  must  prove  the  defendant's 
sanity  beyond  a  reasonable  doubt;  and  1^ 
on  a  oonalderatlon  of  all  the  evidence^  the 


jury  entertain  a  reasonable  doubt  as  to  tlM 
defandanf 8  sanity  when  the  act  was  com- 
mitted, he  should  be  acquitted." 

Upon  a  trial  for  murder,  the  presumption 
of  Innocenee  has  been  overcome  vhea  flie 
commission  of  the  homldde  by  the  defendant 
Is  proven  beyond  a  reasonaUe  doubt;  a  pre- 
somptlon  of  guilt  then  obtains,  onless  the 
iwoof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only  amounts 
to  manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable.  Thereupon,  nndto 
this  section  of  the  statute  (section  6802, 
supra),  the  burden  of  Introducing  suffldent 
evidence  to  raise  a  reasonable  doubt  of  his 
guilt  Is  upon  the  defendant  When  he  has 
done  this,  the  burden  of  proof  is  upon  the 
state  to  establish  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt  Kvery  defendant 
Is  presumed  in  law  to  be  sane  and  capable  of 
knowing  right  from  wnmg,  and  able  to  choose 
betweoi  them.  This  presumption,  however, 
upon  a  trial  for  murder,  is  overcome  when- 
ever evidence  is  adduced  suffldent  to  raise  a 
reasonable  doubt  of  the  defendant's  sanity  at 
the  time  of  the  commission  of  the  homldde. 
The  law  thereupon  imposes  upon  the  state 
the  burden  of  establishing  the  sanity  of  the 
defendant  the  same  as  any  other  material 
fact  necessary  to  warrant  a  conviction ;  that 
Is,  beyond  a  reasonable  doubt 

In  instruction  No.  6  the  court  stated  the  de- 
fense of  Insanity,  and  quoted  the  language 
of  the  fourth  subdivision  of  section  2094, 
siqtra. 

Instructions  Nos.  6  and  7,  as  given  by  the 
court  read  as  follows: 

"YI.  Ton  are  therefore  Instructed  that  if 
you  believe  from  the  evidence  in  this  case 
that  the  defendant  shot  and  killed  the  de- 
ceased In  manner  and  form  as  charged  in 
the  information,  and  you  further  believe  that 
the  defendant  at  the  time  of  the  killing  was 
a  lunatic,  or  an  insane  person,  or  was  a  per- 
son of  unsound  mind,  or  was  temporarily  or 
partially  deprived  of  his  reason,  to  such  an 
extent  that  he  was  locapable  of  knowing  the 
wrongfulness  of  bis  act  then  it  will  be  your 
duty  to  acquit  tbe  defendant,  and  you  are 
Instructed  that  If  you  acquit  the  defendant 
on  the  ground  of  insanity,  you  should  state 
that  fact  in  your  verdict" 

"VII.  Tou  are  further  instructed  in  this 
connection  that  if  after  a  foU,  and  earful 
consideration  of  the  whole  case,  you  enter- 
tain a  reasonable  doubt  as  to  the  sanity  of 
the  defendant  at  the  time  that  he  fired  tbe 
fatal  shot,  you  will  tb^  give  him  tbe  b«ae- 
fit  of  such  doobt  and  return  a  verdict  of  not 
gulHy." 

It  will  be  observed  that,  as  ta  the  burden 
of  proof,  the  requested  Instruction  Is  loften- 
ony  evidenee  ha*  been  introduced  tending  to 
prove  in$anity.  In  the  Adair  Case,  it  was  held 
that  by  the  express  provision  of  the  statute 
(section  5902,  supra),  when  the  commission 
of  the  homldde  Is  admitted  or  proven,  and 
the  defense  sought  to  be  established  is  the 


Digitized  by 


Google 


1080 


140  PAdFIG 


EBFO'BTEB 


<Okl. 


iBSBidtr  of  the  defendant  tb6  legal  presump- 
tton  of  sanUy  must  M  OTercome  by  widenoe 
which  it  rai^ctMf  to  raise  a  reasowible  doubt 
of  the  defendanfa  amUty  at  the  Hme  of  the 
hOHng.  When  that  Is  done,  the  presumption 
of  sanity  ceases,  and  the  burden  of  establish- 
ing the  sanity  ttf  the  defendant  Is  npoa  the 
■tat^  which  is  then  reQulred  to  prove  his 
■anit7  as  an  element  necessary  to  oonatltate 
the  crime,  and  if,  npon  consideration  d  all 
the  erldeoce.  together  with  all  the  legal  pre- 
BiimptlonB  applicable  to  the  case,  the  Jury 
have  a  reasonable  doubt  as  to  whether  the 
defendant,  at  the  time  of  the  commission  of 
the  homldde,  was  mentally  competent  to  dis- 
tinguish between  right  and  wrong,  or  to  un- 
derstand the  nature  of  the  act  he  was  com- 
mitting, he  must  be  acquitted. 

The  defense  of  Insanity,  or  at  least  the  ex- 
istence of  such  mental  disturbance  or  de- 
rangement of  the  mind  as  to  render  the  de- 
fendant Irresponsible  In  law  for  the  act  com- 
mitted, rested  largely,  if  not  entirely,  upon 
the  testimony  of  his  father  that  the  defend- 
ant was  subject  to  "spells,"  at  which  times  he 
was  very  unruly,  and  would  want  to  fight, 
and  that  his  mother  was  afflicted  In  like  man- 
ner, and  that  the  defendant's  mother's  sister 
was  Insane  at  one  time.  It  was  not  claimed 
that  the  defendant  was  subject  to  fits  of 
epilepsy,  or  that  he  was  a  person  of  feeble 
mind.  The  evidence  shows  that  the  defend- 
ant was  bom  and  had  lived  all  his  life  in 
that  neighborhood;  yet  no  testimony  was 
introduced  to  show  that  he  had  ever  acted  lr< 
rational. 

The  expert  who  testified  did  not  confine  his 
answer  to  the  facts  as  stated  in  the  hypothet- 
ical question,  but  stated  generally  "that, 
where  there  la  a  father  and  mother  that  were 
imbecile,  demented,  or  insane,  both  of  them, 
they  would  In  all  probability  have  insane 
offspring,"  and,  "when  for  two  generations 
before  the  oflTsprlng  In  question  Insanity  has 
been  fully  demonstrated  even  on  one  side,  the 
offspring  will  always  be  Insane  or  imbecile 
or  demented."  The  proof  in  this  case  did 
not  establish  or  tend  to  establish  any  such 
facts. 

It  Is  proper  to  say  that,  after  a  careful  ex- 
amination of  all  the  testimony  in  r^ard  to 
the  mental  condition  of  the  defendant  at  the 
time  of  the  homicide,  it  doed  not  fairly  per- 
mit any  other  conclusion  than  that  the  shoot- 
ing was  the  willful,  delll>erate,  and  premedi- 
tated act  of  a  person  who  nnderstood  per- 
fectly wen  the  natare  and-  consequence  of 
his  act. 

'  The  defense  of  irresponsibility,  -  at  best, 
presents  a  question  of  fact  for  the  Jury,  and 
when  they  have  settled-  that  'question  without 
passion  or  prejudice,  in  accordance  with  the 
evidence,  it  is  not  the  province  of'  this  court 
to  disturb-  the  verdict  of  the  Jury.  We  think 
that  the  charge  to  the  Jury  was  'as  favorable 
t<^  the  defense  as  the  law  perihltted,  and,  for' 
reasons  stated,  the  Inslniction  Vequesied 
■t/iM  t^opetly  refused.  j  -  . 


We  have  flTen  the  case  that  careful  consid- 
eration wUdi  its  importance  and  Its  solemii 
conaequoice  to  the  d^todant  donand,  and 
we  see  no  occasion  to  interfere  with  the  exe- 
cution of  the  Judgment  of  death.  The  de- 
fendant has  had  a  fair  trial,  and  has  beai 
convicted  upon  evidence  which  should  satis- 
fy the  fairest  mind  of  his  guilt  Tb»  Judg- 
ment is  therefore  affirmed. 

[4]  It  appears  from  the  record  that  after 
the  Judgment  was  rendered  and  seatoace  of 
death  was  pronounced  the  law  approved 
March  29,  1913,  regulating  tha  Infllctton  of 
tlie  death  penalty,  was  passed.  The  statutes 
In  force  when  the  Judgment  was  rendered 
provided: 

Section  0867,  Rev.  Laws:  "When  Judgment 
of  death  Is  rendered,  the  Judge  mast  sign 
and  deliver  to  .the  sheriff  of  the  counlr.  a 
warrant  duly  attested  by  the  clerk,  under  the 
seal  of  the  court,  stati^  the  conviction  and 
Judgment,  and  appolntix«  a  day  on  which  the 
Judgment  is  to  be  executed,  whl<^  must  not 
be  leas  than  thlr^  nor  more  than  sixty  da^ 
tnm  the  time  of  the  Judgment" 

Section  6981,  Bar.  Laws:  "The  punlahmeat 
of  death  must  be  inftlcted  by  hanging  die 
defendant  by  the  neck  until  he  Is  dead ;  or 
his  Ufe  may,  under  the  direction  of  the  Gov- 
ernor, and  at  the  cost  of  the  state,  be  taken 
by  electricity  If  the  court  so  orders." 

Section  5982,  Bev.  fLaws:  "A  Judgment  of 
death  must  he  executed  within  the  walla  or 
yards  of  a  Jail  of  the  county  in  whidi  ttie 
conviction  was  had,  or  some  convenient  prl^ 
vate  place  In  the  county.  If  there  la  no  audi 
Jail  or  iwlson  In  the  county  in  which  the 
coDvlctiott  was  had,  or  if  It  becomes  unfit  or 
unsafe  for  the  conflnemeait  ot  prisoners,  or 
is  destroyed  by  fire  or  otherwise,  and  the 
JaU  of  another  county  has  been  l^ally  desig- 
nated for  the  confinement  of  the  prisoners 
of  the  county  in  which  the  conviction  was 
had,  the  Judgment  must  be  executed  In  man- 
ner as  above." 

By  sections  1,  2,  and  9  of  chapter  113,  Ses- 
sion Laws  of  1918,  it  is  provided: 

Section  1:  "The  punishment  of  death  must 
be  Inflicted  by  electrocution." 

Section  2:  "When  Judgment  of  death  la 
rendered  the  Judge  must  sign  and  deliver  to 
the  sheriff  of  the  county  a  warrant  duly  at- 
tested by  the  clerk,  under  the  seal  of  the 
court  stating  the  conviction  and  Judgment 
and  appointing  a  day  on  which  the  Judg- 
ment is  to  be  executed,  which  must  not  be 
less  than  sixty  nor  more  than,  ninety  days 
frbm  the  time  of  the  Judgment  and  must  di- 
rect the  sheriff  to  deliver  the  defendant  with- 
in ten  days  from  the  time  bf  Judgment  to 
the  warden  of  the  state  prison  at  McAlester, 
In  this  state,  for  execution." 

Section  9:  "A  Judgment  of  death  must  be' 
executed  within  the  waU^  of  the  state  prison 
at  McAlester,  Oklahoma,  said  prison  to  be 
designated  b^  the  court  by  which  Judgment 
Is  to  be  rendered." 

■ tb^  act  of  r&is  tbbk^'effect^une  IS.  1913. 
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It  will  be  observed  that  it  dUTers  from  the 
statute  In  force  when  the  judgment  and  sen- 
tence of  death  was  rendered  in  the  follow- 
ing particulars:  Chapter  113,  Laws  1913,  pre- 
scribes, 'The  punishment  of  death  must  be 
inflicted  by  electrocution,"  and  substitntes 
the  penitentiary  for  the  county  jail,  as  the 
place  where  a  Judgment  of  death  must  be  exe- 
cuted, and  requires  the  court  to  ai^int  a  day 
for  the  execution  not  less  than  60,  nor  more 
than  90,  days  from  the  time  of  the  Judgment. 
The  former  statute  required  the  court  to  ap- 
point a  day  for  the  execution  not  less  than  30, 
nor  more  than  60,  days  from  the  time  of  the 
judgment;  the  punlstiment  of  death  to  be 
by  hanging,  or  by  electrocution,  as  the  trial 
Goart  might  order. 

We  are  of  opinion  that  the  provislona  of 
chapter  113,  Laws  1913,  applied  to  crimes 
committed  prior  to  the  time  said  act  took  ef- 
fect, are  not  repugnant  to  the  provision  of  the 
federal  Constitution  declaring  that  no  state 
shall  pass  an  ex  post  facto  law.  Article  1,  f 
10,  Const.  U.  S.  It  did  not  create  a  new 
oflPense,  nor  require  the  infliction  of  a  great- 
er or  more  severe  punishment  than  the  law 
annexed  to  the  crime  when  committed.  The 
changes  effected  related  solely  to  penal  ad- 
ministration. The  act  changed  the  place  cmd 
the  offlcer  for  carrylng'out  tbe  sentence  of 
death,  and  the  extension  of  the  time  within 
which  the  execution  may  take  place  after 
sentence  is  a  mitigation,  and  not  an  Increase, 
of  punishment.  Our  conclusion  is  based  upon 
the  holding  of  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  Rooney  v.  North 
Dakota,  196  U.  S.  819,  26  Sup.  Ct  264,  49  L. 
Ed.  494,  3  Ann.  Cas.  76,  wherein  it  was  held 
that:  "A  state  statute  changing  the  punish- 
ment for  murder  In  the  first  degree  by  sub- 
stituting close  confinement  in  the  penitentia- 
ry for  not  less  than  six  nor  more  than  nine 
monthff  for  confinement  In  the  county  Jail 
for  not  less  than  three  nor  more  than  six 
months  after  Judgment  and  before  execution, 
and  by  substituting  hanging  within  an  In- 
closure  at  the  penitentiary  by  the  warden  or 
bis  deputy  for  hanging  by  the  sheriff  within 
the  yard  of  the  county  Jail,  Is  not  ex  post 
facto,  and  therefore  unconstitutional,  when 
applied  to  a  person  convicted  before  Its 
enactment."  In  the  course  of  the  opinion  it 
is  said:  "The  objection  that  the  later  law 
required  the  execution  of  the  sentence  of 
death  to  take  place  within  the  limits  of  the 
penitentiary  rather  than  in  the  county  Jail, 
as  provided  In  the  previous  statute.  Is  with- 
out merit  However  material  the  place  of 
confinement  may  be  in  case  of  some  crimes 
not  Involving  life,  the  place  of  execution, 
when  tbe  punishment  is  death,  within  the 
limits  of  the  state,  is  of  no  particular  conse- 
quence to  the  crlmlnaL  On  such  B  matter  he 
is  not  entitled  to  be  heard." 

In  Henry  v.  State,  10  Okl.  Or.  — ,  136  Pac. 
982,  this  court  held  that  chapter  113,  Laws 
1913,  was  not  an  ex  post  facto  law,  within 
43i9  Inlilbltlan  of  Um  sUto  OonstltiittoD  <«ec- 


tlon  15,  Bill  of  Bights),  when  applied  to  a 
person  convicted  and  sentenced  before  its 
enactment,  where  an  appeal  therefrom  was 
pending  at  the  time  the  act  took  effect. 

[S]  The  Judgment  and  sentence  in  this  case 
was  rendered  under  the  statute  in  force  at 
the  time  of  the  homicide  for  which  the  de- 
fendant was  convicted,  and  an  appeal  there- 
from was  pending  when  the  act  of  1913  took 
effect.  It  Is  apparent  that  the  I<eglslature 
Intended  that  the  provlslous  of  the  act  of 
1913  should  control  in  tbe  rendition  and  exe- 
cution of  Judgments  of  death  in  all  cases 
wherein  such  Judgments  should  be  rendered 
after  tbe  act  took  effect,  including  cases 
where  the  murder  liaa  been  committed  prior 
thereto.  However,  no  provision  was  made 
for  cases  pending  on  appeal  where  the  Judg- 
ment and  sentence  was  death  by  hanging,  if 
there  should  be  an  affirmance  of  such  a  Judg- 
ment In  such  cases  we  think  the  effect  of 
the  act  of  1913  after  final  Judgment  should 
be  determined  by  reference  to  the  constitu- 
tional saving  clause  which  provides:  "There- 
peal  of  a  statute  shall  not  revive  a  statute 
previously  repealed  by  such  statute,  nor  shall 
such  repeal  affect  any  accrued  right  or 
penalty  incurred,  or  proceedings  b^^n  by 
virtue  of  such  repealed  statute."  Article  6, 
I  54;  article  144.  WUliams. 

Under  this  constitutional  provision,  the 
Legislature  cannot  intervene  and '  vacate  or 
modify  ttte  Judgment  of  tbe  courts  either  di- 
rectly or  Indirectly  by  repeal  or  by  amend- 
ment of  a  statute  under  which  the  Judgment 
was  rendered  (Lilly  v.  State,  7  Okl.  Cr.  284, 
123  Pac.  676),  and  on  principle  it  would  be  an 
exercise  of  Judicial  and  not  of  legislative, 
power. 

"Legislative  action  cannot  be  made  to  re- 
troact  upon  past  controversies,  and  to  reverse 
dedsions  which  the  courts,  in  the  exercise  of 
their  undoubted  authority,  have  made;  for 
this  would  not  only  be  the  exercise  of  Judi- 
cial power,  but  it  would  be  Its  exercise  in  the 
most  objectionable  and  offensive  form,  since 
the  Legislature  would,  in  effect,  sit  as  a  court 
of  review  to  which  imrtles  might  appeal 
when  dissatisfled  with  the  rulings  of  the 
courts."   Cooley,  Const.  Llm.  (7th  Ed.)  186. 

The  repeal  or  the  amendment  of  a  statute 
prescribing  the  punishment  for  an  offense 
after  final  Judgment  has  been  prouoonced, 
and,  while  an  appeal  therefrom  is  pending, 
will  neither  vacate  or  modify  such  Judgment 
nor  arrest  the  execotlou  of  Ok  sentence  when 
there  is  an  affirmance  of  the  Judgment  and 
sentence.  This  conclusion  Is  to  some  extent 
opposed  to  that  reached  by  this  court  In 
Henry  v.  State,  supra ;  but  as  the  ground  of 
our  decision  herein  was  not  discussed  or  at 
all  considered  In  that  case,  it  cannot  l>e  re- 
garded as  a  binding  precedent  and,  since 
Henry's  sentence  was  by  tbe  chief  executive 
commuted  to  life  imprisonment  no  right 
could  be  or  was  injured  thereby. 

As  the  day  fixed  for  the  execution  of  the 
JnOgtttsat  has  piasocd,  the  cmiae  Is  nquuided 
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to  the  trial  court  wltb  directiona  to  proceed 
under  tbe  provlaloiis  of  Procedure  Criminal 
(sections  6979  and  6980,  Ber.  Laws),  pre- 
scribing the  procedure  when  a  judgment  of 
death  has  not  been  executed  on  the  day  ap- 
pointed. When  the  defendant  is  brought  be- 
fore the  court,  if  be  should  elect  or  request 
to  have  the  Judgment  and  sentence  modified 
to  conform  to  the  proTislons  of  the  act  of 
1913,  In  order  to  avoid  any  possible  Questltm, 
tbe  court  Is  directed  to  modify  said  Judgm^t 
in  omformlty  to  the  provisions  of  said  act 
Otherwise  tbe  trial  court  Is  directed  to  fix 
another  day  for  the  execution  of  tbe  Judg- 
ment end  sentence  as  set  forth  In  the  deatb 
warrant  Issued  upon  the  Judgment  and  sen- 
tence. The  warden  of  the  penitentiary  Is  di- 
rected to  deliver  tbe  defendant,  Jesse  Al- 
berty,  to  the  sheriff  of  Wagoner  county,  who 
Is  directed  to  safely  keep  tbe  defendant  In 
custody  pending  tbe  proceedings  In  the  trial 
court. 


ABMSTBONO,  P.  7.,  and  FUBMAN. 
concur. 


BIGGS  T.  STATE.    (No.  A-2187J 
(Oriffllnal  Court  of  Appeals  of  Oklahoma.  April 
25.  1914.) 

Appeal  from  Superior  Court,  Muskogee  Coun- 
ty:  Farar.  L.  McCain,  Judge. 

W.  S.  BlggH  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Dismissed. 

W.  W.  Momyer,  U  Muskogee,  for  plaintiff 
in  error.  Gl  J.  Davenport,  Aast  Atty.  Gen.,  for 
the  State. 

PER  GUBIAM.  Tbe  plaintiff  in  error,  W. 
8.  Biggs,  was  convicted  at  tbe  November,  1913, 
term  of  the  superior  court  of  Muskogee  county 
on  a  charge  of  having  tbe  unlawful  possession 
of  intoxicating  liquor  with  ■  intent  to  sell  the 
same,  and  his  punishment  fixed  at  a  fine  of 
$150  and  Imprisonment  in  the  county  jail  for  a 
period  of  60  daya  Judgment  was  pronounced 
on  the  ISth  day  of  December,  1913.  Tbe  ap- 
peal was  filed  in  this  court  on  the  J20i  day  of 
Febmozy,  1914. 

The  Attorney  Genwal  filed  a  motton  to  dl»> 
miss  tbe  appeal  on  the  ground  that  the  same 
was  not  filed  in  this  court  within  the  time  al- 
lowed byjhe  statute  and  tiie  orders  of  tbe  trial 
court  Tbtit  court  fixed  60  days  within  vridoh 
plaintiff  in  error  was  required  to  perfect  an  ap- 
peal in  this  court  No  eztensioo  of  this  time  was 
shown  by  the  record.  The  appeal  was  not  filed 
within  Utat  time.  It  therefore  follows  that  the 
motiwi  to  dinnisB  was  well  talnn,  and  must  be 
sustained.  This  court  has  no  jurisdiction  to 
determine  any  question  raised  by  record  on  the 
merits. 

Tbe  appeal  is  dlsmlsMd. 


PIEBSON  T.  BOLDBIDOIB.    (Na  18,884^ 
.(Supreme  Court  of  Evanses.   May  9,  1&14J 

(ayttahu9  hp  (Ae  Court.) 
1.  FsAtTD  (I  59*)— MsAStmi:  ot  Daiuqi^- 

MiSBXPBBBBNTATION  OF  AUTHOBITT. 

In  an  action  for  false  reprceentatitm  by  an 
officer  of  a  milling  company  that  he  bad  au- 
thority to  bind  the  corporation  by  a  contract  to 


employ  the  plaintiff  for  life  by  way  ot  settlement 
of  a  claim  for  personal  injuries,  tbe  measure 
of  damages  is  the  loss  occssI<mea  tbe  plaintiff 
through  the  failure  to  secure  a  valid  oontract 
and  not  the  vahie  of  tbe  claim  for  pmonal  in- 
juries. 

[Ed.  Note.— For  otiier  cases,  see  BVud,  OenL 
Dig-  IS  60-62,  64;  Dec.  DIgl  59*] 

2.  Fbaud  (I  31*>— LiMTTAnow  or  AciioHn 

(S  1(K>*)— COMMENCEIIKNT  OT  PEBIOD — Dl8- 

oovEBT  OF  Fraud. 

An  action  for  false  representation  <tf  ao- 
tiiority  to  make  a  contract  Is  founded  on  tort. 
It  Is  essentially  an  action  for  deceit  and  tiie 
statute  of  limitations  does  not  commence  to 
mn  until  dlseovary  of  tiie  fraud. 
.  (Ed.  Note.— For  other  cases,  see  Fraud.  Gent 
Dig.  S  27;  Deb  Dig.  I  81:*  Umltatkm  of  Ac- 
tions, Cent  Dig.  U  323,  480-193;  Dec.  Dig.  f 
100.*1 

Appeal  from  District  Court,  intigtww 

County. 

Action  by  Frank  FlerBon  against  T.  }. 
Holdrldge,  Jr.  Ftom  Jndgmmt  for  dtfend- 
ant  plaintiff  appea]&  Reversed  and  re- 
manded. 

Jno.  H.  Connaugbtou  and  C.  C  Calkin, 
both  of  Elngman,  for  appellant  Geo.  L.  Hay 
and  L.  F.  Walter,  both  of  K'ng*"**",  and  T. 
A.  Noftzger,  of  Anthony,  for  appellee. 

BUBCH,  J.  The  facts  famishing  the  basis 
for  this  action  were  stated  In  the  case  of 
IPlersOD  V.  Milling  Co.,  91  Kan.  776,  139  Pab 
394.  After  the  trial  of  that  action  tbe  plain- 
tiff determined  to  protect  himself  against  the 
consequences  of  a  possible  final  adjudication 
that  the  milling  company  was  not  bound  by 
the  contract  for  life  employment  negotiated 
by  T.  J.  Holdrldge,  Jr.  Therefore  he  sued 
Holdrldge  for  false  representation  of  authori- 
ty to  act  for  the  corporation.  A  demurrer 
was  sustained  to  the  petition,  and  the  plain- 
tiff appeals. 

It  is  argued  that  the  auctions  of  the 
petition  are  not  sufficiently  definite  and  cer- 
tain to  make  out  a  cause  of  action.  They 
do  leave  considerable  to  be  desired,  hot  lib- 
erally construed  are  sufficient  to  entitle  the 
plaintiff  to  relief. 

It  Is  further  argued  that  the  petition  falls 
to  state  a  cause  of  action  because  It  is  framed 
to  recover  damages  for  loss  of  the  contract 
for  life  employment,  when  the  plaintiff's  dep- 
rivation really  consisted  In  loss  of  bis  right 
to  prosecute  an  action  for  personal  injuries. 
In  this  respect  the  theory  of  the  petition  Is 
correct 

[1]  Tbe  action  is  one  for  deceit  The  claim 
is  that  T.  J.  Holdridge,  Jr.,  by  conduct  and 
statements,  Induced  the  plalntifl  to  believe 
that  he  had  authority  to  bind  the  corpora- 
tion by  tbe  life  employment  contract  Bely- 
ing on  those  representations,  tbe  plaintiff  re- 
leased bis  cause  of  action  for  damages  for 
personal  Injuries,  suffered  the  statute  of  limi- 
tations to  run  against  It,  and  obtained,  as  he 
supposed,  a  valid  contract  for  life  employ- 
ment TJndM  these  circumstances  the  plaln- 
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tiff  Ifl  entitled  to  tbe  benefit  of  Us  bargain. 
Then  an  two  rales  on  Uie  subject  of  tbe 
measure  of  damages  In  socb  cases;  but  tUs 
court  baa  cbosoi  tbe  more  liberal  one.  Speed 
T.  HolUngswortb,  64  Kan.  486,  88  Fae.  496. 
The  question  involTed  was  dabonttfly  brief- 
ed and  ably  azipaed  in  fbe  case  of  StroiQW  r. 
Hewitt,  90  Kan.  200,  138  Pac.  (162;  bat  tbe 
conrt  decided  that  it  would  adhere  to  the 
doctrine  of  the  earlier  case.  The  same  rale 
was  applied  in  th^  case  of  JBsm  t.  Hhiton,  91 
Kan.  618, 188  Pac.  676. 

The  action  was  not  based  '^m  Oie  contract" 
for  life  employment,  and  indeed  could  not  be, 
since  it  contained  nothing  indicating  an  In- 
tention on  the  part  of  t2ie  defendant  to  bind 
himself  personally. 

[2]  The  action  being  essentially  one  for  re- 
lief on  the  ground  of  fraud,  the  statute  of 
limitations  did  not  commence  to  run  until 
dlscoyery  of  the  fraud.  In  some  states  a 
distinction  has  been  made  between  fiilse  rep- 
resentation of  authority  and  implied  war- 
ran^  of  authority.  The  liability  of  the  person 
who  acta  without  autliori^  is  the  sune  under 
both  theories;  hut  the  nmedy  in  one  case  Is 
for  tort  and  in  tbe  other  for  breach  of  an 
implied  contract.  To  these  remedies  dif- 
ferent statutes  of  Umitation  apply.  Hie  sub- 
ject has  been  discussed  chiefly  wiUi  r^rence 
to  the  conduct  of  one  who  has  acted  without 
authority,  but  who  in  good  faith  believed  that 
he  was  authorized.  The  distinction  is  not 
Important  in  this  stat^  where  It  Is  hdd  that 
a  false  representation  made  without  knowl- 
edge of  its  falsity  may  furnish  the  foundation 
for  an  action  of  tort,  althou^  no  intoitlon 
to  decelTe  existed.  Th^fore  the  court  in- 
clines to  the  view  which  has  been  stated 
thus:  "If  one  fhlsely  represents  that  he  has 
an  authority,  I^f  which  another,  relying  on 
ttie  representation,  is  misled,  he  is  liable; 
and  by  acting  aa  agoit  for  anottier,  when  he 
is  not,  though  he  thinks  he  is,  he  tacitly  and 
Impliedly  r^presoits  hims^  anUiorized  with- 
out knowing  the  fact  to  tw  true,  it  Is  in  the 
nature  <tf  a  fhlse  warranty,  and  he  is  liable 
But  in  both  cases  his  liability  is  founded  on 
the  ground  of  teceit,  and  the  nmedy  la  by 
action  of  tort"  Jefts  and  Wife  t.  Tortc,  10 
Gwfh.  (Mass.)  892,  899. 

nie  Judgmmt  of  the  district  conrt  Is  re- 
versed, and  the  cause  is  remanded  for  farther 
proceedings.  All  the  Justices  concurring. 


PIERSOM  T.  KINOSIAN  MILLING  00. 
(No.  18,06a} 

(SivNsw  Oonrt  of  Kansas.  Ksy  9,  1914.) 
On  motion  for  rehearing.  Denied. 
For  fbrmer  opinion,  see  91  Kan.  776,  139 
Pac.  894. 

PSa  OUBIAlf .  Dtion  a  fuU  con8ldemtio& 
of  a  potion  fbr  a  nhearlng  flie  majority 
of  the  court  remains  of  the  view  Indicated  in 


the  original  (^dnlon.  The  circumstantial 
eridenoe  la  deemed  to  wanant  an  taifuoioe 
that  the  president  and  vice  president,  as  well 
aa  tbe  SBCietary-trcaBuzer,  knew  of  an  ar- 
rangement regarding  the  life  onployment  of 
tbe  plaintiff.  Tbe  ftet  that  aU  the  atock  was 
owned  by  these  three  tsOican,  and  bs  the 
wives  of  two  of  them,  who  ctmstituted  the 
two  remaining  directors,  is  a  drcnmstance 
we  ttilnk  must  be  given  wei«ht  in  determlur 
lug  whether  there  was  any  eyldeoce  of  ratUl- 
cation. 

The  petltlou  for  a  rdiearing  is  denied. 


WIMTBRS  T.  MZ1DB8.    (Na  19^040 
(Bnpreme  Conrt  of  Kansas.    May  9,  1914J 

(Sifttabiu  by  the  Oouri.) 

1.  NaviOABif  Watvks  (|  42*)— IsLAnos— Ti- 

TLB. 

Tbe  title  to  islands  formed  in  navigable 
streams  since  the  admission  of  Ksnffwt  into  tiie 
Union  is  held  by  die  state  for  the  benefit  of  all 
the  people. 

[Eid.  Note.— Vor  other  eases,  see  Navinible 
Waters,  Cent.  Dir.  H  263-^;  Dec  rSg.  I 
42.*] 

2.  Navioabk  Watbbs  (I  42*)— Isuiros— Ti- 

TLB— RlQHT  TO  RELINQUISH. 

Tbe  Legialatare  Is  without  power  to  re- 
Unquifdi  the  title  to  sacb  lilands  to  the  own- 
ers of  diore  lands  without  compensation  when 
no  public  benefit  wHl  result  from  the  gift. 

[Ed.  Note.— For  otiwr  cas^  see  Navigable 
Waters,  Cent  Dig.  H  263-SS6;  Dec.  Dig.  t 
42.*] 

8.  Navioabu  Watebs  {%  42*)~l8LANns— Rb- 
uHQuiBHinnT  or  Tnuc— VAUDrrr. 

Section  9  of  chaptw  286,  of  tbe  Laws  of 
1913,  concemiog  Islands  in  navigable  streams, 
wblcn  provides  for  such  rellDquishment  or  gift 
when  certain  conditions  exist,  violates  section  2 
of  the  Bill  of  Rights,  vrtiich  declares  that  free 
governments  are  inititnted  for  the  equal  protec- 
tion and  benefit  of  Ae  people. 

[Ed.  Note.— For  other  casea  ses  Navigable 
Waters,  Cent  Dig.  ||  26&^;  Dee.  C^.  I 
42.*] 

Mason,  J.,  diwsnttng, 

Appeal  from  District  Goort,  Reno  County. 

Action  by  F.  W.  Winters  against  Janaee 
Myers.  From  judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded. 

F.  Dumont  Smith,  of  Hutchinson,  for  ap- 
pellant 0.  M.  Williams,  of  Hutchinson,  for 
appose. 

BBmiON,  X  This  aroeal  Is  from  a  Jndg- 
moit  against  the  lOalntiff,  who  claims  to  he  a 
settler  upon  an  Island  in  the  Arkansas  river, 
whU3i  he  seAs  to  purdiase  aa  school  land. 
l%e  land  in  controversy  Is  situated  between 
the  tmnks  of  the  river  as  meandered  in  the 
United  States  anrvey.  Ihe  north  meandered 
bank  is  9  feet  above  the  bed  of  the  river, 
and  the  old  diannti  nest  to  the  bank  Is  from 
1  to  2U  feet  atmve  the  present  bed  of  the 
river.  This  land  is  aontti  of  the  old  bank, 
and  consists  of  about  66  acrea  The  defend- 


*For  otbtv  OMM  wm  sum  ttqile  aad  moUoo  NUMBHR  bt  Dm.  Die  a  Aa.  Dig,  K«7-Ne.  asitas  ft  B«»^^d«i«s  . 
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ant  owns  certain  lota  situated  Immediately 
north  <mE  this  tract  and  bonnded  on  tbe  aoath 
t>7  tb6  liver  aooordlng  to  the  govemment 
mizT^.  He  con^ds  that  the  tract  In  ques- 
tion Is  not  an  island  bat  is  an  accretion  to 
bis  adjoining  land.  The  evidence  on  the 
part  of  the  i^lntlff  tended  to  prove  the  for- 
mation of  an  Island  commencing  In  a  sand 
bar  about  the  year  1875,  gradually  growing 
to  a  connection  with  the  north  bank  of  the 
river.  On  Ihe  other  hand,  evidence  on  the 
part  of  the  defendant  tended  to  prove  that 
the  defendant's  land  was  gradually  extended 
sout^  by  accretion  until  It  embraced  the 
land  now  in  controversy.  Thus  a  question  of 
fact  was  presented  whether  the  land  is  an  ac- 
cretion to  the  shore  or  an  Island  formed  in 
the  bed  of  the  rivs. 

The  statutes  under  which  tbe  plalntifr 
made  his  settlement  are  chapter  378  ot  tht 
Laws  of  1007,  which  declared:  "That  all 
Islands  lying  In  the  navigable  streams  of 
tUs  state,  wherein  the  title  to  said  Islands 
is  vested  In  the  state  of  Kansas,  may  be  sold 
according  to  tbe  procedure  for  tbe  rale  of 
state  scbocd  land,  and  the  proceeds  of  saCh 
sale  shall  become  part  of  the  permanent 
school  fund."  The  statute  was  amended  by 
dupter  29B  of  the  Laws  of  1013,  whlidi  pro- 
videe  that:  "All  Islands  existing  In  tbe  navlr 
gable  streams  of  this  state  and  being  actual 
Islands  therein  at  any  time  within  twenty 
years  prior  to  the  taking  effect  of  this  act 
and  not  theretofore  surveyed  under  the  .an- 
thorlty  ot  tbe  government  of  tbe  United 
States,  and  entered  under  tbe  laws  tluveol 
rating  to  the  sale  and  dl^Hunl  of  public 
lands,  and  to  wtOxh  tbe  title  Is  vested  la  the 
state  of  Kansas,  may  be  sold  according  to  the 
procedure  for  the  sale  of  state  s(diool  lands; 
provided  that  any  person  who  has  heretofore 
settled  upon  any  audi  Island  or  any  part 
thereof,  under  the  provisions  of  the  said  act 
to  which  this  iB  amendatory,  but  who  has 
not  made  proof  and  rec^ved  a  patent  there- 
for from  tbe  state  of  Kansas,  or  any  person 
who  may  hereafter  settle  upon  any  snch 
Island  or  any  part  thereof,  under  the  pro- 
visions of  this  act,  shall  at  his  own  expense 
have  an  accurate  survey  of  the  lands  Intend- 
ed to  be  appropriated  by  him  under  snch 
settlement,  made  by  the  county  surveyor  of 
the  county  In  which  such  land  Is  situated. 
•  •  •  Sec,  2.  Any  person  who  has  here- 
tofore settled,  or  shall  hereafter  settle  upon 
any  such  Island  or  a  part  thereof,  for  tbe 
purpose  of  purchasing  the  same  as  school 
land,  shall  within  four  months  after  such 
locating  and  settlement,  or  within  four 
months  after  the  taking  effect  of  this  act, 
present  his  or  her  affidavit  of  such  settle- 
mcDt,  and  the  plat  or  survey,  and  statement 
and  receipt  of  the  county  surveyor  as  provid- 
ed In  section  1  hereof,  to  the  connty  clerk  of 
the  county  In  which  such  Island  is  situated, 
and  shall  at  the  same  time  furnish  a  bond 
running  to  the  state  of  Kansas,  signed  by 
one  or  more  saffldent  sureties  to  be  aivroved 


by  the  said  county  clerk,  conditioned  that 
such  settler  shall  pay  all  costs  and  damages 
tfiat  may  be  awarded  against  Um  or  her  hi 
any  of  the  subsequent  proceedings  xdaUng 
thereto,  In  case  it  shall  be  Anally  determined 
that  audi  claimant  was  not  entitled  to  pui^ 
diase  such  tract  as  sdiool  land.  •  * 
Here  follow  provisloDs  for  an  ezamlnatfam 
of  the  bond  by  the  county  attorney,  notice 
of  the  settlemrat,  and  claim  to  be  given  by 
the  county  clerk  by  publication  at  the  set- 
tler's expense,  to  adverse  claimants  who  may 
protest  setting  up  their  claims  to  the  land, 
upon  giving  bond  for  costs.  The  filing  of 
such  protest  and  bond  Is  deemed  an  amteal, 
whereupon  tbe  county  (Aerk  certifies  the  pa- 
pers to  the  district  courts  where  tbe  cause  is 
docketed,  and  stands  for  trial  as  an  action  be- 
tween the  settler  as  plaintiff,  the  protestaot 
as  defendant,  and  the  state  as  Intervener, 
provision  b^ng  made  for  intervention  by  tbe 
Attorney  Oeneral  or  county  aUom^,  who  Is 
required  to  appear  and  protect  the  Interests 
of  the  state,  which  Is  to  be  considered  as  a 
party  bound  by  tbe  final  Judgment  The 
statute  further  provides:  "Xhe  word  'Island' 
as  used  in  this  ac^  means  and  shall  be  beld 
to  be  a  tract  of  land  which  la  entir^  sur- 
rounded by  the  curroit  of  the  stream  in 
which  It  Is  situated  when  at  Its  ordinary 
low  stage,  and  any  islands  which  have  been 
formed  and  attached  to  tbe  land  or  banks 
along  such  streams,  and  which  have  not  been 
Islands  as  herein  defined  during  the  twenty 
years  last  past,  are  hereby  declared  to  be  ac- 
cretions to  and  belonging  to,  and  parts  of  the 
lots  and  lands  to  which  they  have  become 
attached."   Laws  1913,  c.  295,  i  9. 

Tbe  plaintiff  had  settied  upon  tbe  land 
before  the  passage  of  the  amendatory  act, 
but  it  is  admitted  that  be  has  also  complied 
with  all  its  requirements.  The  procedure 
provided  by  tiiat  act  was  followed.  The  de- 
fendant filed  a  protest  on  the  ground  that  be 
owned  the  land,  and  that  It  was  not  subject 
to  settlement  and  sale  as  school  land.  The 
cause  was  docketed  and  tried  aa  an  ordinary 
action.  The  county  attorney  filed  an  Inter- 
vening petition,  and  appeared  at  the  trial; 
but  the  nature  of  his  contention  la  not  shown 
in  the  abstract  The  district  court  placed 
the  burden  of  proof  upon  tbe  plaintiff  over 
his  objection.  The  verdict  was  for  tbe  de- 
fendant The  Judgment  is:  "That  the  de- 
fendant, James  Myers,  is  tbe  owner  of  and 
entitled  to  the  immediate  possession  of  all 
of  said  lots  numbered  1  and  5  and  2  and  3 
of  section  numbered  33,  township  23,  range 
6,  Reno  county,  Kan.,  which  lots'ext^d  down 
to  the  present  north  bank  of  the  Arkansas 
river,  and  that  the  tract  of  land  settled  upon 
by  the  plaintiff,  F.  W.  Winters,  as  Island 
land  in  said  Arkansas  river,  is  not  Island 
land  and  is  not  subject  to  setUement  uid 
that  the  said  F.  W.  Winters  by  settlemoit 
thereon  has  acquired  no  interest  In  said  land 
whatever ;  that  the  state  of  Kansas  has  no 
interest  In  said  land;  tHat  all  of  said  land 
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waa  settled  upon  by  tbe  said  F.  W.  Winters 
as  an  accretion  to  the  land  of  James  Myere. 
It  is  further  adjudged  that  the  eald  F.  W. 
Winters  and  tlie  state  of  Kansas  be  barred 
of  any  right,  title,  or  interest  in  and  to  said 
land ;  that  tike  cost  of  this  action,  taxed  at 

$  1  be  adjudged  against  tbe  plaintUI, 

the  said  F.  W.  Winters." 

Error  is  assigned  upon  the  order  placing 
the  burden  of  proof  upon  the  plaintiff,  and 
also  upon  instructions  given  and  refused.  As 
the  statute  provides  that  the  settler  shall  be 
the  plalntlft  and  the  adverse  claimant  the  de- 
fendant, It  may  be  fairly  inferred  that  the 
legislature  Intended  that  the  burden  should 
be  upon  the  plaintiff,  as  the  court  held.  The 
alleged  errors  in  glvlxig  Instructions  and  in 
refusing  to  give  those  requested  by  the  plain- 
tiff present  the  vital  question  In  this  case. 
Following  the  statute  of  191S,  the  district 
court  instructed  the  Jury  that:  •*Under  the 
laws  of  the  state  of  Kansas,  the  Arkansas 
river  Is  a  navigable  stream,  and  the  law  of 
Kansas  provides  that  all  islands  existing  in 
the  navigable  streams  of  this  state  and  being 
actual  islands  therein  at  any  time  within  20 
years  prior  to  February  24, 1013,  not  thereto- 
fore surveyed  under  the  authority  of  the  gov- 
ernment of  the  United  States,  and  entered 
under  the  laws  thereof  reUiting  to  the  sale 
and  disposal  of  public  lands  and  to  which 
tbe  title  is  vested  in  the  state  of  Kansas, 
may  be  sold  according  to  tbe  procedure  for 
the  sale  of  state  school  lands."  Hie  court 
further  instructed  that:  "The  word  'Island' 
means  a  tract  of  land  which  is  entirely  sur- 
rounded by  the  current  of  the  stream  in 
which  it  Is  situated  when  at  its  ordinary 
low  stage.  Tbe  law  further  provides  that 
any  islands  which  have  been  formed  and  at- 
tached to  the  land  or  banks  along  such 
streams,  and  which  have  not  been  Islands  as 
above  defined  during  the  20  years,  prior  to 
February  24,  1913,  are  declared  to.be  accre- 
tions to  and  belonging  to  and  parts  of  the 
lots  and  lands  to  which  they  have  become 
attached.** 

The  contention  of  the  idaintiff  is:  First, 
that  by  the  act  of  1907  Islands  in  navigable 
rivers  were  set  apart  to  the  school  fond,  and 
conld  not  be  afterwards  taken  from  it,  be- 
cause of  tbe  constltntUmaT  restriction  against 
diminishing  that  fund;  and,  second,  that 
even  if  that  restriction  does  not  apply,  still, 
the  islands  b^ng  property  of  tbe  state,  the 
Legislatore  has  no  power  to  give  them  to  tbe 
owners  ot  adjacent  lands,  as  the  amendatory 
act  In  effect  attempts'  to  do^  whm  they  have 
been  attached  to  the  bank  for  20  years. 

[1]  That  islands,  according  to  the  usual  ac- 
cepted meaning  of  that  term,  formed  In  navi- 
gable rivers  since  the  admission  of  the  state 
into  tbe  union,  were  the  property  of  the  state, 
and  remained  so  when  tbe  act  of  1907  was 
passed,  cannot  be  doubted.  "In  Kansas  the 
title  to  the  bed  of  a  navigable  river  is  vested 
in  the  etate;  private  ownership  in  bordering 


land  atwds  only  to  the  river's  margin. 
*  *  *  New  formations  arising  from  the 
bed  of  a  river  belong  to  the  owner  of  the 
bed,  and  new  formations  added  to  a  bar  or  an 
Island  in  the  chann^  of  a  river  by  the  pro- 
cess of  accretion  or  reliction  belong  to  the 
owner  of  the  island  or  bar."  Fowler  v. 
Wood,  73  Kan.  511.  85  Pac.  763,  6  L.  B.  A. 
(N.  S.)  162,  117  Am.  St.  Rep.  534,  syL  2  and  5. 

[2,  3]  If  islands  were  set  apart  as  school 
lands  by  the  act  of  1907  and  added  to  the 
lands  granted  by  the  United  States  for  the 
support  of  schools,  then  they  must,  under  the 
provisions  of  section  3  of  article  6  of  the 
ConsUtutlon,  be  inviolably  appropriated  to 
that  use.  The  court,  however.  Is  divided 
upon  the  question  whether  they  were  so  set 
apart,  and  we  proceed  to  consider  whether 
these  islands,  even  If  not  appropriated  be- 
yond recall  to  tjie  support  of  common  schools, 
are  subject  to  disposition  In  the  manner 
provided  by  the  act  of  1913.  By  that  act 
an  Island,  although  once  the  property  of 
the  state,  if  It  bad  been  attached  to  the 
shore  during  the  20  years  precedlag  its 
passage,  became  the  absolute  property  of 
the  owner  of  the  shore  land,  by  being  de- 
clared an  accretion  to  that  land,  whether 
It  was  in  fact  so  or  not.  Thus  it  appears 
that,  If  the  act  be  effective  in  this  respect, 
the  state  must  lose,  and  the  riparian  owners 
gain,  all  the  islands  to  which  the  statutory 
conditions  apply.  Is  legislative  power  ade- 
quate to  accomplish  this? 

It  must  be  remembered  that  patents  from 
the  United  States  conveyed  land  only  to  the 
bank  of  the  river.  Beyond  the  bank  grantees 
obtained  no  title  to  the  bed  of  tbe  stream  or 
islands  arising  out  of  It  Whatever  title  tha 
defendant  may  have  In  the  tract  in  contro- 
versy, it  It  ever  was  an  Island,  is  derived 
solely  from  the  act  of  1913.  The  mere  fact 
that  the  riparian  owners'  land  Joins  that  of 
the  state  gives  blm  no  title  to  that  land  or 
anything  formed  or  growing  upon  it.  Wood 
V.  Fowler,  26  Kan.  682,  40  Am  Best.  330; 
Kregar  t.  Fofiarty,  78  Kan.  541,  96  Paa  S45; 
Oklahoma  v.  Nolegs  {OkL)  130  Pac.  013,  decid- 
ed March  10;  Stevens  t.  Paterson  &  Newark 
R.  Co.,  84  N.  J.  Law,  582.  8  Am.  Biv.  260. 
The  title  of  the  state  In  such  cases  is  thus 
defined  in  State  ex  rel.  v.  Akera,  140  Pac. 
637:  "Upon  her  (Kansas)  admission  (Into  the 
Union),  absolute  propwty  in  and  dominion 
and  sovereignty  over  the  soils  under  the 
navigable  and  public  streams  within  its  lim- 
its passed  to  the  state,  In  trust  for  all  the 
people^  subject  to  the  superior  rights  of  the 
federal  government  with  respect  to  naviga- 
tion,"  Syl.  8. 

It  is  suggested  by  the  defendant  that,  hav- 
ing been  attached  to  the  mainland  for  20 
years,  many  difficult  questions  of  evidence 
might  arise  as  to  what  part  of  the  accretions 
belonged  to  the  mainland,  which  evidence 
must  be  confined  to  the  memory  of  living 
witnessflB,  and  that  in  view  of  ezp^e  and 
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otber  dlfficnltlea  the  Legislatnre,  to  promote 
the  general  welfare  of  the  stat^  might 
tie  these  questtona  once  for  all  and  dedare 
that  the  title  to  the  land  ahoold  attach  to 
that  of  the  riparian  owner  after  actual  con- 
nection for  20  yeara.  Tba  proposition  that 
to  avoid  trouble  In  iMintMining  us  ri^t  £he 
state  should  surrender  to  a  small  nnmbw  c€ 
ite  dtiiens  Taluable  property  fa^  In  trust 
for  ^  is  not  perBnaaiT&  It  mnst  be  reman- 
bered  that  this  cession  Is  not  for  public  pur- 
poses;  such  as  highways  or  parks,  but  for 
purely  i»iyate  benefit  and  without  recom- 
pense. 

These  considerations,  however,  relate  only 
to  the  wisdom  of  the  law,  and  the  questlMi  la 
simply  one  of  leglslatlTe  power.  If  the  act 
is  within  the  power  ttt  the  Le^lator^  it 
most  be  ob^^  nie  act  does  not  tundsh  an 
authority  for  salee  to  riparian  proprietora  to 
the  exdusltm  of  other  purchasns,  but  pio- 
Tides  for  zeUnqulshmoit  of  the  title  to  them 
without  any  consideration.  It  la  true  that 
the  rdinquishment  of  gift  provided  for  £b 
upon  the  condition  that  the  land  had  been  at- 
tached to  the  shore  for  20  years,  but  whea 
that  fact  exista  the  gift  Is  absolute.  If  the 
power  existed,  it  ml^  have  been  sKerdsed 
without  the  condition.  If  It  did  not  exist, 
the  condition  cannot  supply  the  authority. 

The  question  therefore  remaina  wliether  it 
is  to  the  power  of  the  Legislature  to  so  trans- 
fer the  title;  in  other  words,  to  give  the  1j»- 
lands  to  the  riparian  owner.  In  answering 
this  question  we  must  start  with  the  well-es- 
tablished principle  that  the  statute  is  valid 
unless  it  is  in  contraTentlon  of  some  express 
Inhibition  of  the  Constitution,  or  one  neces- 
sarily implied  from  some  express  affirmative 
provision  of  that  instrument.  Pronty  v.  Sto- 
ver, 11  Kan.  285;  In  re  Holcomb,  21  Ean. 
628;  Biley  v.  Garfield  Township,  68  Ean. 
280,  49  Pac  86;  State  v.  Kelly.  71  Kan.  811, 
81  Pac:  460;  70  Ll  B.  A.  450,  6  Ann.  Caa.  298; 
Wnlf  V.  Kansas  Oity,  77  Ean.  858,  94  Pac 
207;  State  v.  84  Kan.  166,  168,  113 

Pac  SS8,  S6  L.  B.  A.  (N.  &)  78. 

Turning  to  the  Constltutlott.  we  find  In  sec- 
tion 2  of  the  BlU  of  Rlghta  ttUs  provision: 
"AU  political  power  is  inherent  in  the  people, 
and  aU  free  governments  are  founded  on 
their  authority,  and  are  instituted  for  their 
equal  protection  and  benefit"  The  same  lan- 
guage is  found  in  the  Ohio  Constitution,  and 
It  Is  similar  to  a  clause  in  the  fourteenth 
amendment  to  the  federal  Constitution.  In 
Atchison  Street  By.  Co.  v.  Mo.  Pac.  By.  Co., 
81  Ean.  660,  3  Pac.  284,  the  sue^estion  that 
the  Bill  of  Blgbta  was  a  comjdlatlon  of  gtit- 
tnlng  generalities  was  disapproved.  It  was 
held:  "The  Bill  of  Bights  is  something  more 
than  a  mere  collection  of  glittering  general- 
ities: some  of  Ita  sections  are  (dear,  precise, 
and  dtfnlto  limitattons  on  the  powers  of  the 
Legi^tnre  and  all  other  offloers  and  agen- 
cies of  the  rtate;  and,  while  others  are  large- 
ly In  the  nature  of  general  affirmations  of  po- 
Utioal  trathSi  yet  all  are  binding  on  legis- 


latures and  courts,  and  no  act  of  the  Legla- 
lature  can  be  uphdd  which  confllcta  with 
their  provislona,  or  troiches  upon  tiie  politi- 
cal truths  which  th^  affirm.**  The  same  nib- 
ject  Is  referred  to  in  Sdiaake  v.  Delley,  85 
Kan.  698,118Pa&80^87UB.A.(N.&)  877. 
Ann.  Gas.  1918A.  264. 

In  State  V.  Ferris,  68  Ohio  St  S14.  41  N. 
B.079;80It.ILA.218.itwaB  held  ttiat  the 
same  provision  of  the  Ohio  Constltatlon  in- 
validated exemptions  provided  in  an  Inher- 
itance tax  law  of  that  stata  That  dedsion 
Is  cited  to  illnstnto  tiie  broad  application  oC 
this  provision  la  that  state*  although  It  was 
not  followed  in  construing  our  own  Inberit- 
ance  tax  law  in  State  ex  vd.  v.  GUne^  91  Kan. 
416, 137  Pac.  932.  The  opinion  in  the  Ferris- 
Case  also  refers  to  the  similar  clause  in  the 
fourteenth  amendment  to  the  federal  Gonsti- 
tntton,  and  observes  that  Oib  clause  itferred 
to  is  no  broader  than  that  contained  in  the 
Ohio  Constitution.  In  Black  v.  States  113 
Wis.  206,  89  N.  W.  622.  90  Am.  St  B«p.  853, 
also  an  inheritance  tax  case.  Chief  Justice 
Window  uses  the  following  vlgorona  lan- 
guage in  referring  to  a  still  mote  gennal 
provision  of  the  Constitution  of  V^Lsomisiu: 
"This  may  be  said  to  he  somewhat  vague  and 
general,  somewlut  in  the  nature  of  a  rhetor^ 
leal  fionrish;  but  i^en  it  Is  said  that  all 
men  equally  free  have  the  Inherent  rlghta  of 
UfS,  liberty,  and  the  pursuit  of  happiness*  it 
is  certain  that  it  is  not  meant  that  some  have 
or  may  have  greater  privileges  before  the 
law  than  others.  The  phrase  must  mean 
equality  before  the  law.  if  it  means  anything. 
The  Idea  is  expressed  more  han>lly  in  the 
fourteenth  amendment  where  tt  is  said  that 
no  state  Shall  deny  to  any  person  within  ita 
Jurisdiction  the  'equal  protection  of  the  law.' 
A  tax  law  which  mahes  unjust  discrimina- 
tion—which taxes  one  person  at  one  rate, 
and  another  (me,  withta  the  same  dass  and 
under  like  circnmstancea^  at  another  rate,  or 
exempte  him  altogethei^-denles  the  equal 
protection  of  the  lawa  This  must  be  self- 
evident  There  may  indeed  be  dasslflcation; 
and  if  the  dasslflcation  be  founded  upon 
real  differences,  affording  rational  grounds 
for  a  distinction,  such  classification  will  not 
violate  the  role  of  uniformity  and  equality. 
So,  also,  there  may  be  exemption,  but  the 
exemption  must  be  reasonable  in  amount, 
and  founded,  also,  on  rational  grounds.** 

Thus  it  appears  that  in  the  opinion  of  the 
Wisconsin  and  Ohio  courts,  such  general  pro- 
visions are  not  mere  statementa  of  a  general 
policy,  but  declaration  of  affirmative  ptlnd- 
ples  which  restrict  the  power  of  the  Legis- 
lature. In  Eume  v.  Rogue  Biver  Packing 
Co.,  51  Or.  237,  83  Pac.  391.  92  Paci  1065,  06 
Pac.  866,  81  L.  B.  A.  (N.  S.)  896,  181  Am. 
St  Bep,  782,  it  was  hdd  that  an  exduslve 
right  of  fisblng  could  not  be  granted  to  a 
shore  owner,  In  the  tideland  In  front  of  his 
property,  when  the  Oonstitntion  provided 
that  "no  law  shall  be  passed  granting  to  any 
dtlzeu  any  privll^es  or  ImmnnitleB  which 
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Upon  the  same  tenns  shall  not  equally  be- 
long to  all  citlienB."  While  thla  laagoage  la 
^ulte  spedflc,  It  onlj  guarantees  that  "equal 
protection  and  benefit**  of  the  law  provided 
for  In  our  Bill  of  Rights.  The  court  said 
<01  Or.  page  250,  S2  Fac.  page  1078):  "So  far 
as  this  act  attempted  to  rest  In  ttie  upland  or 
tideland  owner  the  exduslTe  rlglit  to  fish  In 
Oke  waters  of  Jtofsae  river,  which  was  for- 
merly enjoyed  and  possessed  by  the  public  as 
of  common  right,  we  are  of  the  opinion  that 
It  would  be  inoperative  and  void,  as  coming 
within  the  prohiUtku  of  the  Oonstltutlon. 
•  *  •  Hence  the  grant  to  one  of  an  ezclu- 
tfve  rlgbt  to  fish  would  not  only  create  a 
monopoly  in  one  cttsen  by  taking  from  oth- 
ers a  right  of  cltlsendilp,  bat  would  destroy 
the  same  act  a  right  of  property  Tested  in 
each." 

In  nUnols  Central  Bailroad  t.  Illinois,  146 
U.  S.  387.  at  page  4SS.  13  Sup.  Gt  UO,  118 
<86  Bd.  1018),  a  statute  of  Illlnola  granting 
to  a  railroad  company  title  to  submerged 
lands  adjoining  the  lake  front  In  Chicago 
■was  hdd  Inrslld.  The  opiniim  dlscnssed  at 
great  length  the  title  of  the  state  In  tiie  beds 
«f  navigable  waters  and  die  rights  that  In- 
^vidnals  and  railroad  and  navigation  com- 
panies may  obtain  therein.  The  doctrine 
that  the  state  holds  the  title  in  such  cases 
In  trust  for  the  public  was  affirmed,  and  It 
was  said:  "The  trust  devolving  iqmn  the 
state  for  the  public,  and  whicb  can  only  be 
dlnUkarged  by  the  management  and  eontool  of 
property  In  whlCh  the  public  has  an  interest, 
cannot  be  rellnqnlshed  by  a  transfer  of  the 
property.  The  control  of  file  state  for  the 
purposes  of  the  trust  can  neVer  be  lost,  except 
as  to  such  parcels  as  are  used  In  promoting 
the  Interests  of  the  pnUle  therein,  or  can  be 
dIspoBsd  of  without  any  snbstautlal  Impair- 
ment oC  file  poMle  IntMrest  In  Oie  lands  and 
waters  remaining.  It  Is  only  by  observing 
thB  distinction  between  a  grant  of  sndi  par- 
cels for  the  improvemoit  of  the  public  Inters 
est,  or  which  when  occupied  do  not  substan- 
tially Impair  the  public  Interest  in  the  lands 
and  watws  remaining,  and  a  grant  of  the 
whole  iffoperty  in  whldt  tike  pObUc  is  Inter- 
ested,  that  the  Iwngusgtt  of  the  adjudged  oas- 
es can  be  recoocUed.  *  *  •  The  state 
can  no  more  abdicate  its  tmst  over  property 
In  whlcb  the  whole  pec^le  are  Interested,  like 
navigable  wators  and  noils  imd«r  tbem,  so  as 
to  leave  them  entirely  under  the  use  and  con- 
trol of  private  partlra^  except  in  the  Instance 
of  parcels  mentioned  fbr  the  Improvement  of 
the  navlgatiw  and  use  of  the  waters,  or  when 
parcels  can  be  disposed  of  without  impair- 
ment of  the  public  Interest  In  what  remains, 
than  it  can  abdicate  Its  police  powers  in  the 
administration  of  government  and  the  prea* 
ervatlon  of  Ute  peac&"  A  note  at  page  488 
of  76  Am.  St.  Bep.,  quoted  In  the  Akers  Case 
(92  Kan.  lee,  206,  140  Pac.  637),  states  the 
same  proposition  In  forcible,  terms.  Gases 
afflrmlng  the  same  prlndpuis  are  cited  In 
volume  8  of  the  Bxurctopedla  of  United  States 


Beporta.  title.  Navigable  Waters.  There  Is. 
however,  a  dtotlnction  between  grants  which 
abdicate  the  cwtrol  of  navigation  and  other 
public  uses,  such  as  fisher  lee  and  the  like,  and 
grants  of  land  held  for  other  purposes  which 
would  not  have  that  effect,  and  this  distinc- 
tion is  referred  to  In  Illinois  Central  Railroad 
V.  Illinois,  supra. 

Similar  questions  to  those  discussed  in  the 
opinion  from  which  we  have  Just  quoted,  and 
the  note  referred  to,  have  bera  conaldered  in 
Wisconsin.  In  deddlng  the  effect  of  a  statute 
purporting  to  provide  for  the  drainage  of  a 
navigable  lake,  but  which.  It  aivears,  would, 
if  valid,  transfer  title  to  submerged  land  to 
individuals,  It  was  said,  in  Prlewe  v.  Wiscon- 
sin State  Land  ft  Imp  Co.,  103  Wis.  537,  at 
pages  549,  560.  79  N.  W.  780,  at  pages  781* 
782  (74  Am.  St  Bep.  904):  "The  Leglalatare 
has  no  more  authority  to  emancipate  itsatf 
from  the  obligation  resting  upon  It  which  was 
assumed  at  the  conmiencement  of  Its  state- 
hood, to  preserve  for  the  benefit  of  all  the 
people  forever  the  enjoyment  of  the  navigable 
waters  within  its  boundaries,  than  It  has  to 
donate  the  KboaH  fund  or  the  state  capltol  to 
a  private  purpose.  *  *  •  The  navij^ble 
waters  of  the  state  belong  to  the  state,  and 
the  lauds  under  them,  in  all  sUuatlons.  so  far 
as  are  necessary  to  preserve  inviolate  the 
common  right  to  »iJoy  those  incidents  which 
were  not  the  subject  of  private  ownership 
in  navigable  waters  at  common  law.  •  •  •  " 

A  like  cmduslon  was  reached  in  Illinois 
Steel  Co.  v.  Bllot  &  Wife,  100  Wis.  418.  84  N. 
W.  866,  85  N.  W.  402,  83  Am.  St  Bep.  905. 
M^ny  other  decisions  to  the  same  effect  might 
be  cited  restlntb  however,  upon  the  same  prln- 
c^le,  vis.,  that  the  trust  upon  which  such 
submerged  lands  are  held  for  the  public  pur* 
poses  of  navigation,  fisheries,  and  the  like 
cannot  be  rellnqnlshed  to  individuals,  at  least 
not  without  some  e^valent  public  consldera- 
tlOQ.  As  decided  in  the  Akers  Case,  the  state 
also  holds  the  title  Cor  the  benefit  of  all  the 
peoi^e  respectliv  the  sand  deposits.  The 
principle  may  be  extended  to  any  other  like 
beneficial  purpose  to  whl<dL  the  river,  Its  bed, 
or  Islands  may  be  devoted.  If  It  Is  not  neces- 
sary to  hold  an  island  In  the  Interest  of  navi- 
gation, and  It  ronains  subject  to  dlspostlon, 
all  the  petvle  have  an  Interest  of  the  same 
nature  In  Um  proceeds  that  they  would  have  If 
the  land  Itself  were  necessary  to  fodlitate 
navigation.  The  reason  the  Islands  may  be 
disposed  of  as  school  lands  la  that  they  may 
be  thus  made  available  for  public  benefit  but 
in  this  disposition  the  state  neceasarlly  holds 
ttie  proceeds  by  the  same  title  as  It  held  the 
pnqierty.  This  principle  was  recognized  by 
the  Let^slatnre  in  an  act  relatu«  to  the  sale 
of  sand  and  other  natural  producte  (chapter 
26^  Lavra  of  1918)  wherein  it  la  provided 
Oiat:  "Honeys  which  are  doived  from  the 
sate  of  property  taken  from  sduxd  land  ls> 
lands,  •  •  •  shall  Inure  to  the  benefit  of 
the  permanent  school  fund." 

The  tmst  Is  preserrad  by  transferaMe  to 


Digitized  by 


Google 


1038 


140  PAdFIO 


BEPORTER 


the  proceeds.  A.  disposition  wblcb  precludes 
the  poaslbiUty  of  proceeds  Is  an  abdication  of 
the  trust— a  legal  Impossibility.  It  will  not 
be  claimed  that  the  Legislature  could  apply 
money  In  the  treasury  to  a  use  not  in  any 
sense  public,  but  for  purely  private  benefit 
restln?  upon  no  legal  or  equitable  right.  If 
that  could  be  done,  the  loss  could  be  made 
good  by  taxation,  and  by  indirection  taxes 
might  he  levied  upon  all  for  the  benefit  of  one' 
having  no  claims  upon  the  public  bounty. 

In  State  v.  Township  of  Osakee,  14  Kan. 
418,  19  Am.  Rep.  99,  It  was  held  that  an  act 
authorizing  the  Issuance  of  township  bonds 
for  the  purchase  of  seed  wheat  for  distribu- 
tion in  districts  where  there  had  been  a  re- 
cent failure  of  crops  was  beyond  legislative 
power,  because  It  would  resnU  In  taxation  for 
other  than  public  purposes,  although  the  right 
of  taxation  for  the  support  of  the  poor  was 
conoeded.  Upon  the  same  principle  an  act  of 
the  Legislature  ot  this  state  authorizing  mn- 
nldpal  bonds  to  aid  a  manufacturing  enter- 
prise was  held  unconstitutional.  Iioan  Asso- 
ciation V.  Topeka,  87  V.  S.  (20  WaU.)  655,  at 
page  694  (22  L.  Ed.  456).  The  court,  by  Mr. 
Justice  Miller,  said:  "To  lay  with  one  hand 
the  power  at  the  government  on  the  pn^ierty 
of  the  citizen,  and  with  the  otiier  to  bestow  it 
upon  favored  indlTidnala  to  aid  private  enter- 
prises and  build  up  private  fortunes,  is  none 
the  less  a  robbeiv  because  It  la  done  under 
the  forms  of  law  and  is  called  taxation.  This 
Is  not  legislatloii.  It  Is  a  decree  under  l^ls- 
latlve  forms." 

In  Lowell  v.  City  of  Boston,  111  Mass.  454, 
IB  Am.  Rep.  39,  It  was  held  that  a  l^slatlve 
act  authorizing  the  Issuance  of  bonds,  the 
proceeds  to  be  loaned  to  the  owners  of  lands 
the  botlding  npon  which  had  been  destroyed 
In  the  great  Are  of  1872,  was  contrary  to  va- 
rious pTovl^ons  of  the  Constitution  of  that 
state,  resting  essentially  upon  a  preceding 
declaration  of  rights  which  stated  that: 
"Each  individual  of  the  society  has  a  right 
to  be  protected  by  It  in  the  enjoyment  of 
his  life,  liberty,  and  property,  according  to 
standing  laws.  He  Is  obliged,  consequently, 
to  contribute  his  share  to  the  expense  of 
this  protection ;  to  give  his  personal  service, 
or  an  equivalent,  when  necessary;  but  no 
[)art  of  the  property  of  any  individual  can. 
with  Justice,  be  taken  from  him,  or  applied 
to  public  uses,  without  his  own  consent,  or 
that  of  the  representative  body  of  the  peo- 
ple. In  fine,  the  people  of  this  common- 
wealth are  not  controllable  by  any  other 
laws  than  those  to  which  their  constitutional 
representative  body  have  given  their  con- 
sent. And  whenever  the  public  exigencies  re- 
quire that  the  property  of  any  Individual 
^ould  be  appropriated  to  public  uses,  be 
shall  reotfve  a  reasonable  compensation  there- 
for." 

There  Is  no  real  difference  In  principle  be- 
tween the  transfer  by  taxation  of  the  money 
of  all  tlie  pe<vle  to  private  benefit,  and  the 


transfer  of  public  pn^terty-  rbj  legislative 
enactment  for  like  private  benefit  indeed, 
the  first  proposition  may  be  Uie  more  mer- 
itorious, for  the  taxation  referred  to  la  usual- 
ly attempted  In  the  belief  that  the  aid  there- 
by rendered  wlU  result  in  public  benefit  as 
in  the  cases  cited,  by  contributiii«  to  tbe  pro- 
duction of  crops  after  a  general  fallore ;  ts 
the  Increase  of  trade  and  manufacture ;  or 
to  the  restoration  of  buildings  greatly  need- 
ed in  continuing  the  business  of  a  metropolis. 

A  statute  which  has  the  effect  of  thus 
transferring  the  property  of  all  the  people, 
without  compensation  or  public  advantage,  to 
a  few,  denies  that  equal  protection  and  bene- 
fit to  the  people  for  which  government  is  In- 
stituted, as  declared  In  the  Bill  of  Blgbte. 
Equal  protectI<m  Is  defeated  by  a  gift  of  that 
which  belongs  to  all  as  effectually  as  by  com- 
pelling a  contribution  from  all.  whic^,  as 
we  have  seen,  the  authorities  do  not  permit 
While  this  protection  is  usually  sought  by 
the  few  against  the  many,  no  reason  ia  per^ 
celved  why  it  may  not  be  Invoked  In  behalf 
of  the  pec^le  at  large  against  legislation 
which  would  bestow  their  property  upon  tbe 
f^w.  This  provision  of  the  Constitution,  as 
we  have  seen,  while  declaring  a  political 
truth,  does  not  permit  legislation  which 
trenches  upon  the  truth  thus  affirmed.  To 
this  extent  at  least  it  must  like  other  con- 
stitutional provisions,  be  Interpreted  with  suf- 
ficient liberality  to  carry  Into  effect  the  prin- 
ciples of  government  which  it  embodies. 
State  V.  Sessions,  84  Kan.  856, 115  Pac  641,  22 
Ann.  Caa.  796.  It  Is  concluded  that  section 
9  of  chapter  296  of  the  Laws  of  1913,  If  held 
to  be  operative,'  would  have  the  effect  to 
transfer  Islands  which  are  the  property  of 
the  state,  held  In  trust  for  the  benefit  of  all 
the  people,  to  the  riparian  ownw  witliont 
compensation,  and  is  therefore  unconatitn- 
tlonaL  It  follows  ttiat  the  instmctlona  whidi 
declared  the  law  to  be  as  stated  In  Uie  sec- 
tion referred  to  were  erroneous. 

Whether  the  tract  In  controvert  la  an  Is- 
land remains  to  be  determined  as  a  question 
of  Awt  upon  proper  Instructions. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trlat 

JOHNSTON,  0.  J.,  and  BUBCH,  SMITH, 
PORTER,  and  WEST,  JJ.,  concurring. 

MASON,  J.  (dissenting).  I  agree  that  the 
Legislature  cannot  give  away  public  proper- 
ty, without  legal  or  moral  consideration, 
merely  to  enrich  an  IndlvlduaL  This  seems 
to  me  to  be  a  necessary  corollary  of  the 
well-established  rule  that  a  tax  cannot  be 
imposed  for  any  but  a  public  purpose.  Mon- 
ey that  hag  been  produced  by  taxation  can- 
not be  expended  for  a  purely  private  pur 
.  pose,  and  property  that  could  be  sold,  there- 
by lessening  the  amount  necessary  to  be  rais- 
ed by  taxation,  would  aeem  to  stand  on  the 
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same  footing.  Tbe  Legislature,  however, 
may  expend  money  or  convey  the  property 
of  the  state  In  recognition  of  moral  claima 
of  which  a  court  could  take  no  cogulzance. 
The  substantial  effect  of  the  statute  inrolv- 
ed  is  to  declare  that  tbe  state  waives  its 
right  to  claim  certain  land  to  which  it  may 
have  a  legal  title,  but  which  for  more  than 
20  years,  during  which  time  its  value  has 
greatly  increased,  has  been  supposed  to  be 
private  property,  has  been  bought  and  sold 
and  improved  by  persons  acting  In  good 
faith,  and  held  by  an  adverse  possession 
that  would  have  barred  tbe  claim  of  any  one 
but  the  sovereign,  all  with  the  acquiescence 
of  the  public  through  its  oflQcers  and  repre- 
sentatives, including  the  Legislature.  If  these 
conditions  existed,  and  the  Legislature  must 
be  deemed  to  have  so  found,  I  think  it  was. 
a  fair  question  of  legislative  policy  whether 
as  a  matter  of  honor  and  morals  tbe  state 
should  not  relinquish  its  claims.  The  Legis- 
lature may  expend  money  in  recognition  of 
a  moral  obligation  (37  Cyc.  723),  and  in  any 
case  admitting  of  a  reasonable  difference  of 
opinion  the  legislative  dedsiou  that  sucb 
an  obligation  exists  Is  not  open  to  review  by 
the  courts.  A  situation  quite  analogous  to 
that  here  presented  arises  where  a  claim 
against  the  public  originates  under  a  statute 
which  is  later  decided  to  be  unconstitution- 
al, and  the  Le^latnre  thereafter  undertakes 
to  provide  for  Its  payment  An  act  of  Con- 
gress, appropriating  money  for  tbe  payment 
of  bounties  to  the  manufacturers  of  sugar, 
was  assailed  on  the  ground  Cbat  tbe  bounty 
act  itself  was  void  The  Supreme  Court  of 
the  United  States  decided  that,  assuming  the 
original  act  to  be  unconstitutional,  Congress, 
under  the  granted  power  "to  pay  tbe  debts" 
of  the  nation,  could  recognize  these  claims 
and  provide  for  thetr  payment  Tbe  cue  has 
been  dted  approvingly  by  a  nnmber  of  state 
courts.  In  the  opinion  it  was  said:  "The 
term  'debts*  indndes  those  debts  or  tilaims 
which  rest  upon  a  merely  equitable  or  hon- 
orary oblltfatton,  and  which  would  not  be  re- 
coverable in  a  court  of  law  if  existing  against 
an  iDdivldiiaL  Tlie  natten,  speaking  broad- 
ly, owM  a  *deW  to  an  IndtvMiial  wbm  bis 
claim  grows  out  of  gmeral  principles  of 
right  and  JuMloe ;  when,  in  other  «Drd%  it 
la  based  upon  oonaldemtlons  of  a  moral  or 
merely  honorary  nature  sacb  as  are  binding 
on  the  conscience  ta  the  honor  of  an  Individ- 
ual, altbouch  tbe  debt  could  obteln  no  recof- 
nltlon  la  a  court  of  law.  *  *  *  In  re- 
gard to  the  anestion  whether  Che  facta  ex- 
isting In  any  given  case  faring  It  within  the 
description  nt  that  ^ss  of  dalms  which 
CongieaNi  can  and  ought  to  recognise  as 
fbnnded  upon  equitable  and  moral  considera- 
tions and  grounded  upon  prindptas  of  right 
and  Justice,  we  think  that  generally  such 
question  must  in  its  nature  be  one  for  Con- 
gress to  decide  for  ttseU.  Its  dedslon  rec- 


ognizing such  a  claim  and  appropriating 
money  for  its  payment  can  rarely,  if  ever, 
be  the  subject  of  review  by  the  Judicial 
branch  of  the  government"  United  States 
V.  Realty  Co.,  16..  U.  S.  427,  440,  444,  16  Sup. 
Ct  1120,  1125  (41  L.  Ed.  215). 

It  would  be  unconscionable  for  an  indi- 
vidual to  claim  property  as  his  own,  wlien 
for  20  years  he  had  allowed  others  to  act  up- 
on the  supposition  that  it  was  theirs.  I  do 
not  believe  the  fact  that  free  governments 
are  instituted  for  the  equal  protection  of 
tbelr  people  disables  a  state  from  observ- 
ing in  its  own  conduct  the  standard  applied 
to  individuals  of  fairness  and  honor,  even 
to  the  extent  of  waiving  a  right  which  the 
law  gives  it 

For  the  reasons  indicated,  I  am  persuaded 
of  the  validity  of  the  statute  In  question. 


CAIN  T.  KTNKBEAD,  County  Clerk,  et  al. 
(No.  19,847.) 
(Supreme  Court  of  EaDaas.   May  9,  1914.) 

(SyUabut  hjf  the  Cowrt.) 

1.  UAnnAUus  (S  86*)~Statb  Lands— Aoqnz- 
siTioN  or  Title— Duty  of  CucnK  or  Coubt. 

Under  the  statute  providing  that  one  seek- 
ing to  acquire  title  to  land,  on  the  tiieory  of 
its  being  an  island  belongiiur  to  tiie  state,  ■hall 
deliver  certain  papers  to  the  county  clerk  for 
filio?,  after  which  steps  shall  be  taken  to  cause 
the  rights  of  all  claimants  to  be  determined  by 
tbe  district  coart  the  clerk  li  not  Jastified  in 
refusing  to  file  the  papers  upon  tbe  ground  that 
the  claim  of  the  person  presenting  them  Is  with- 
out merit  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Bfandamu^ 
Cent;  Dig.  H  184-188:  De&tHg.  |  86.*} 

2.  Cosra  (I  128*)— BoRD  SOB  Costs  "  Appsot- 

Where  a  surety  on  a  cost  bond  makes  afl- 
davlt  that  he  is  worth  fOO.OOO  over  all  debts 
and  ezemptions,  tbe  officer  reqidred  to  pass  up* 
on  the  sufficiency  of  the  aeeority  is  not  JosttflM 
in  rejecting  the  bond  without  further  investiga- 
tion,  merely  because  he  has  no  other  informa- 
tion concerning  the  surety,  who  Is  a  resident 
of  another  coonty. 

tBd.  Note.— BVnr  other  cases,  see  Costs,  Gent 
Dig.  §  487;  Dec.  Dig.  |  123.*] 

Application  by  A.  W.  Cain  for  writ  of  man- 
damns  to  H.  N.  Klnkhead,  County  deft,  and 
others.   Writ  granted. 

F.  &  Jackson,  of  Topeka,  for  plalntUL  IX 
A.  Scates  and  A.  B.  Beeves,  both  <tf  Dodge 
(^ty,  iat  d^endants. 

MASON,  J.  A.  W.  Gain  asks  a  writ  of 
mandamus  against  tbe  county  attomv  and 
county  dei^  of  Ford  county  leaoitelng  the 
one  to  aniroTe  the  form  of,  and  tbe  ottier  to 
file^  various  papers  Iff  whkdi  he  seeks  to  ac- 
quire title  to  a  tract  which  he  asserts  Is  an 
Island  In  the  Arkansas  river,  owned  by'  tiie 
state.  The  defendants  resist  tbe  ampliation 
and  contend  that  it  should  be  doiied  for 
these  reasons,  among  othera:  Because  the 
XxwA  In  question  ;neTer  was  an  Island;  be- 
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cause,  If  it  ever  was  an  Island,  It  Is  not  one 
witbln  the  meaning  of  the  statute  of  1913; 
because  It  has  been  occupied  and  Improved 
by  the  city  ot  Dodge  Clt7  as  a  public  park, 
and  In  virtue  of  that  tact  is  by  such  statute 
vrlttadrawn  from  settlement;  because  the 
plaintiff  has  never  in  fact  made  a  settlement 
on  the  tract,  and  In  other  respects  has  not 
brought  himself  within  the  operation  of  the 
law;  because  the  bond  offered  1^  tba  plain- 
tiff is  insufficient. 

[1 , 2]  Whether  the  land  Involved  Is  owned 
by  the  state,  whether  If  so  it  is  open  to  set- 
tlement, and  whether  the  plaintiff  has  made 
settlement  upon  it^  are  Questions  of  fact  not 
to  be  tried  out  In  this  proceeding.  The  stat- 
ute provides  that  after  the  filing  of  such 
papers  as  are  tendered  by  the  plaintiff  steps 
shall  be  taken  by  which  these  questions  and 
others — "the  issues  of  fact  and  of  law,  and 
all  claims  of  the  respective  parties  to  such 
lands" — shall  be  fully  tried  and  determined 
in  the  district  court  Iawb  1913,  c  29S,  |  8. 
The  acceptance  of  the  idainturs  papers  for 
filing  is  not  a  recognition  of  any  right  or 
claim  made  1^  him;  It  merely  initlateB  a 
proceeding  under  the  statote  by  wlildi  his 
li^ta  and  those  of  other  claimants  may  be 
detennlnfld.  We  think  thoefora  that  they 
ebonld  be  ainooTed  as  to  form  by  tlie  oonnty 
attorney  and  filed  the  county  iderk,  unless 
tb^  are  defective  npon  tbeSr  face.  No  such 
defect  la  p(rtnted  oat;  bat  It  Is  aald  tiiat  the 
only  aarety  on  Ow  bond  who  Qoallflea  Is  a 
nonresident  of  the  oonntar,  amcemlng  whose 
responsibility  the  clerk  has  no  information. 
The  statute  reiialxea  gaatim  to  be  reaideiits 
of  the  stat^  bat  not  of  the  coontr,  Oea. 
Stat  IQOe^  I  6S4S  (GiT.  Code,  1  749).  One  of 
the  sureties  makes  affidavit  that  he  Is  worth 
160,000  over  and  above  all  debts  and  ezemp- 
tiona.  Tbe  fOim  of  the  Justification  is  defeo- 
ttve,  as  it  leaves  out  "llabllltlea,"  or  con- 
tingimt  obllgationB.  But  in  tlie  absence  of 
any  evidence  to  the  contrary  bis  affidavit 
raises  a  presnmptliut  of  Us  saffldenc?  as 
security  for  the  costs  of  the  proceeding.  The 
approval  of  the  bond  win  not  vxmeat  the 
district  court  from  requiring  farther  security, 
should  occasion  therefor  api^r. 

It  follows  that  the  coan^  attorney  should 
approve  tbe  papers  tendered  by  the  plaintiff 
as  to  form,  and  that  the  county  clerk  should 
file  them  and  a^vove  the  bond,  ^e  county 
superintendent  is  made  a  defendant  and  an 
order  is  asked  Uiat  she  be  required  to  ap- 
point appraisers.  This  duty,  however,  under 
the  present  law,  seems  to  devolve  upon  the 
county  commissioners.   Laws  1913,  c.  274,  i  1. 

To  prevent  any  possible  misapprehension. 
It  should  p^haps  be  stated  that  nothing  is 
here  decided  beyond  the  mere  right  of  the 
plaintiff  to  institute  a  proceeding  In  which 
Ills  claims  may  be  passed  upon  in  the  manner 
provided  the  statute.  This  decision  con- 
fers upon  him  no  right  with  teapect  to  the 


possession  of  the  land,  nor  does  it  in  any  way 
adjudicate  his  claims  in  regard  thereto.  The 
suggestion  may  also  be  made,  for  whatever 
bearing  It  has  on  the  mattor,  that  the  prin- 
ciple upon  which  the  conrt  (in  Winters  t. 
Myers,  140  Pac.  1088,  decided  at  this  sittiiigt 
holds  a  part  of  the  "Island"  act  of  1913  to 
be  nnconsUtutlcmal-^ameiy,  that  the  Legte- 
lature  cannot  give  to  individuals  land  owned 
by  the  state— does  not  aivly  to  a  gift  made 
to  a  municipal  corporation  for  public  uses. 

On  the  grounds  stated,  the  plaintiff  Is  held 
to  be  entitled  to  have  his  papers  filed,  snd 
to  the  allowance  of  a  peremptory  writ  All 
the  JTustlcee  coocarring. 


ATCHISON.  T.  ft  S:  F.  BY.  00.  v.  KANSAS 
CITYetaL    (No.  18,«8e.) 
(Sopreme  Oonrt  of  Kansas.   Hay  9, 1914J 

(Bvttabiu  by  the  Court.) 
L  MuNioiPAi,  GoaPOBATioifs  (i  064*)— Tax 

I«VT— EXTBRT-AlTTHOBtTT. 

Onder  the  statutes  existing  in  1908,  dties 
of  the  second  class  were  authorized  to  levy  a  tax 
for  tbe  payment  of  Judgments  not  rendered  for 
current  expenses,  although  the  limit  for  gener- 
al revenne  pniptMoe  bad  been  levied,  ^iDvidtd 
the  40-miU  limit  for  sH  gcnaial  city  porposH 
exdnrive  of  sdiool  taxes  was  not  ezceuei 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Gent  Dig.  |  20«B;  Dec;  Dig.  | 
964.*] 

2.  UvmctFAL  GoBFouTioira  (|  1000«)-€nT 
Tax  Lkvt— PwcsuMPnoNS. 

la  addition  to  a  levy  up  to  the  limit  for 
general  revenne  purposes  for  the  year  1908,  t 
aty  of  the  secona  class  made  a  levy  of  one  miQ 
to  pay  judgments.  In  an  action  to  enjoin  the 
collection  of  the  tax  as  excessive  and  illegal, 
it  was  not  shown  that  the  bases  of  tbe  jodc- 
menta  in  question  were  matters  of  current  ex- 
pense ;  and,  in  the  absence  of  sndi  diowiag,  the 

firesomptlon  of  regularity  In  the  acts  of  the  tax- 
Dg  officers  most  prevail,  and  such  levy  will  be 
deemed  valid. 

[Eld.  Nate,^For  otlw  cases,  see  Mnnlcinl 
Corporations.  Cent  Dig.  H  ^67-217%  2198; 
DeoDlg.  liOOa*] 

&  VCNICIFAI.  OOBPOBAXIOHB  (|  1000*)— TAZ- 
ATIOIT— GSITSKAI.  TaZ  LEVT— BXCESS— ATI- 
THOBIZATIOH— BuBOSN  OT  Psoor. 

The  ordinary  statntory  limit  for  nnenl 
revenue  purposes  might  have  beoi  lawftuly  ex- 
ceeded by  permission  obtained  from  tii«  state 
tax  eommisrfon,  or  an  increase  eotild  have  lieen 
antborlsed  by  a  vote  of  the  electors.  Section  1. 
c  78,  Laws  of  1908.  The  excess  was  alleged 
to  be  unautborixed,  exceisive,  and  v<^,  bnt  no 

{trout  was  offwed  that  such  consent  or  aotlu»- 
ty  had  been  received.  Had  soeh  consent  or  an- 
thorl^  been  received,  the  reootds  of  the  state 
tax  comrolssioD  or  tbe  city  clerk  would  so  ebow, 
and  the  failure  to  prove  a  negative— that  they 
did  not  so  show— in  the  absence  of  any  allega- 
tion or  assertion  by  tbe  defendant  that  either 
was  bad,  is  held  too  technical  a  basis  for  a  jodg- 
ment  against  tbe  plaintiff,  unless  a  dalm  of 
such  consent  or  anthori^  shall  be  really  made 
by  the  defense,  In  wUch  cass  a  new  trial  is  o^ 
dered. 

[Ed.  Note.— For  otto  eaasa  see  Hnnldpal 
Corporations.  Cent  Dig.  H  2167-21^;  2198; 
Dec  Dig.  I  iOOO;*] 
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Appeal  from  District  Ooart,  WTaodotte 
Coonty. 

Action  by  tbe  Atchison,  Topeka  &  Santa  Fe 
Bailway  Company  against  tbe  City  of  Kan- 
sas and  otbera.  Jndgmant  tot  defODLd* 
ants,  and  plalntUT  appeals.  Beremd*  with 
directloDS. 

W.  R.  Smith,  O.  J.  Wood,  and  A  A.  Scott, 
all  of  Topeka,  and  G.  Angevlne,  of  Kansas 
City,  Kan.,  for  appellant  Nathan  Cree  and 
R.  J.  HIgglns,  both  of  Kansas  City,.  K^ 
for  appellees. 

WS8T,  J.  In  1907  Oie  cUy  of  Argentine 
wna  anthorlsed  to  levy  a  tax  of  10  nilUs  for 
senwal  rerenne  purposes  and  0  mills  for  pur- 
poses of  ceneral  street  In^iroTements,  which 
on  tbe  assessed  valuation  would  amount  to 
91O,90a  Under  the  prorlslon  ctf  chapter  78 
the  LawB.ttf  1906  the  city  was  not  aiH 
tti(nlsed  for  that  year  to  levy  more  than  2 
pw  cent  In  ocees  of  the  amount  authorised 
for  tb»  previous  year,  which  would  be  flV 
207.  However,  for  1908  the  city  in  feet  lev- 
led  for  these  putposes  the  sum  <at  |12,77% 
91,568  In  excess  of  the  authorised  levy  for 
1807,  plus  2  per  cent  Tbe  portion  of  this 
excess  falling  upon  tbe  plaintiff  was  $356.00. 
It  was  aUeged  Uiat  in  addition  to  this  a  levy 
of  one  mOl  for  the  purpose  of  paying  Judg- 
ments was  made  In  excess  of  lawful  author- 
ity, which  produced  a  charge  against  the 
plaintiff  of  1584.99.  Having  paid  these 
charges  under  protest,  the  plaintiff  brought 
Uils  action  against  the  dty  and  county  to 
recover  back  the  total  sum  of  ¥938.06,  in 
whldi  action  It  Is  sought  to  recover  in  fact 
only  one-half  of  that  sum,  the  whole  amount 
having  been  paid  December  20th,  bringing 
the  case  within  the  rule  laid  down  in  Ball- 
way  Ga  V.  aty  of  Humboldt  87  Kan.  1. 12S 
Pac.  727,  41.  L.  B.  A.  (N.  S.)  ITS.  The  court 
b^w  sustained  a  demurrer  to  the  plaintlfPs 
evidence,  and  from  this  ruling  the  appeal  is 
taken. 

[1  ]  The  act  of  1908,  already  referred  to 
pwmitted  the  authorized  amoimt  of  the  pre- 
TtoUB  year,  plus  2  per  cent,  to  be  exceeded, 
provided  the  state  tax  commission  upon  ap- 
plication and  notice  dionld  prescribe  a  great* 
er  sum,  or  the  Sectors  should,  by  direct  rot^ 
authorize  an  increase.  The  petition  did  not 
allege  anything  with  respect  to  such  action 
by  tbe  state  tax  com  mission  or  by  the  elec- 
tors. Thb  defense  inststs  that  under  tbe  rule 
of  presumption  and  regnlarl^  so  often  laid 
down  in  this  state  the  plaintiff  failed  to 
prove  a  cause  of  action.  Section  2  of  tlie 
act  of  1906  provides  tiiat  sudi  act  shall  In 
no  way  limit  the  amount  of  any  levy  neces- 
sary to  be  mads  for  tbe  purpose  nt  paying 
any  Judgment  or  any  levy  made  by  ordi- 
nance for  special  purposes.  We  are  unable  to 
find  any  statute  expressly  authorizing  a  levy 
by  a  dty  of  the  second  class  to  pay  Judg- 
ments, but  section  1380  of  the  General  Stat- 
utes of  1908  ^oTides  that  ttte  CII7  council 
140P.-68 


may  appropriate  money  and  provide  for  the 
payment  of  tbe  debts  and  expenses  of  tbe 
dty.  Section  1383  limits  the  total  levy  for 
general  purposes,  exclusive  of  school  taxes, 
to  4  per  cent  of  the  taxable  property  of  tlie 
preceding  year. 

In  Phelps  T.  Lodges  60  Kan.'  122,  65  Pac 
840.  it  appeared  that  the  authority  and  limi- 
tations touditng  the  dty  of  the  third  class 
there  Involved  were  in  ^Eect  identical  irith 
those  whieh  apply  her&  The  full  10-miU  levy  . 
bad  been  made  for  general  revenue,  all  of 
wbicb  was  needed  for  that  imrpose,  and  it 
was  Boni^t  to  compel  an  additional  levy  to 
pay  a  Judpnent  Tbe  court  after  quoting  the 
provldons  of  tbe  statute  identical  in  effect 
wUb  those  governing  this  case*  said:  "CJonstm- 
ing  all  Uiese  provisions  together,  tliey  amount 
to  tills:  Thatfor  general  revenue  porposss  tbe 
tax  levy  Is  limited  to  1  per  cent  For  all 
dty  purposes  it  is  limited  to  4  per  cent  The 
4  per  orat  limitation  has  no  reference  to 
state,  ooonty,  or  any  other  than  dty  tans.  Tbe 
council  is  authorised  by  section  78  to  pro- 
vide for  the  payment  of  the  debts  of  the 
Atr.  A  Judgment  is  of  course  a  d^t"  60 
Kan.  ia4»  55  Pac  841.  It  was  h^  that  It 
was  sot  only  a  penolssloo,  but  a  binding  duty 
to  inovlde  tor  the  payment  of  tbe  Judgment 
Se^  als^  Stevois  v.  BQUer,  8  Kan.  App.  192, 
48  Pac  48a  That  Uw  4  per  cent  limit  does 
not  indude  states  oounty,  and  sdiool  taxes 
wtm  also  dedded  In  Waterworks  Oa  v.  CUy 
of  OolnmbuB,  48  Kan.  91^  28  Pac  1007,  and 
48  Kan.  878,  29  Pac  762. 

In  Stewart  v.  Town  Oa,  60  Kan.  553,  32 
Pac  121,  It  was  held  that  between  tbe  lO^niU 
limitation  for  current  expenses  and  the  40- 
mill  limitation  tax  general  purposes  exduslve 
of  sdiool  taxes  there  Is  no  conflict  It  was 
also  Bsid:  *fEhe  city  is  authorised  to  levy 
and  collect  taxes  for  the  payment  of  bonded 
indebtedness  and  tbe  interest  on  the  same, 
as  well  as  to  psy  off  and  discharge  any  Judg- 
ment obtained  against  the  dty;  and  the  lev- 
ies Ux  these  purposes,  indudlng'  that  fpr 
general  revenue,  must  not  in  the  aggregate 
exceed  40  mUls  on  the  dollar."  50  Kan.  668, 
32  Pac  122.  It  was  also  held  that  a  levy  for 
water,  electric  Ugbt  and  supplies  for  tbe  flre 
department  come  under  tbe  head  pf  general 
revenue  purposes  govern^  by  tJie  lO-mlll 
limitation. 

[2]  In  Ward  v.  Piper,  60  Kan.  778,  77  Pac 
699,  tbe  officers  <tf  a  township  had  made  a  levy 
to  pay  bonds,  and  another  for  general  cur- 
rent expenses.  Tlie  plaintiff  asked  that  the 
proceeds  of  these  levies  remaining  in  the 
treasury  be  applied  to  the  payment  of  his 
Judgmeots.  It  was  held  that  in  the  absence 
of  a  showing  that  tbe  Judgmoats  were  based 
oa  a  debt  for  ordinary  township  exD&am, 
and  that  tbe  levy  had  been  more  than  suffi- 
cient to  meet  tbe  ordinary  expenses,  tbe  court 
must  Indulge  the  presnnqttion  that  tbe  offi- 
cers had  dime  their  duty  and  deny  the  idttf 
sought  But  as  to  tbe  levy  tot  interest  on 
bonds,  It  was  hdd  that  this  could  and  should 
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be  ^plled  on  the  JudgmentB  wblcih  were  bas* 
ed  on  Interest  due  on  townsbip  bonds. 

In  SaUwa7  Ga  t.  City  ot  Hnmboldt,  87 
Kan.  1,  123  Pac.  727,  41  L.  B.  A.  (N.  S.)  ITS, 
flie  qnestlon  arose  whettier,  after  teTylng  up 
to  the  limit  for  general  icrenue  purposes  the 
city  could  make  an  additional  levy  to  pay 
indebtedness  Incurred  for  the  sanw  purpose, 
althongti  denominated  "floating  indebted- 
ness." The  liability  Intaided  to  be  covered 
by  the  additional  levy  consisted  of  outstand- 
ing warrants,  one  ftv  a  judgment  whose  basis 
was  not  shown,  two  f6r  attorney's  fees,  and 
one  for  Improrement  of  waterworks.  Tlie 
nature  of  the  claims  for  which  the  othm 
had  been  Issued  did  not  appear.  It  was  said 
that  probably  all  these  could  liare  been  iKdd 
out  ot  the  general  rerenne  fond,  and,  as 
the  Umit  of  levy  for  sach  fnnd  had  been 
reached,  the  one  attempted  to  be  made  In 
euess  there<tf  was  Toid.  It  was  pointed  out 
that  none  of  the  constituent  leries  can  ex- 
ceed Its  own  limitation,  nor  the  aggregate 
go  beyond  the  4(>-mlll  limit ;  also  that  merg- 
ing a  debt  in  a  Judgmut  does  not  diange 
Its  character,  and  that  in  the  Phelps-Lodge 
Case  it  appeared  to  have  been  assumed  tliat 
the  Judgment  was  not  for  the  ordinary  cur- 
rent expenses  of  the  city,  "and  hence  the 
question  of  whether  it  was  inside  or  outside 
of  the  10-mill  limitation  was  not  oonaldered." 
87  Kan.  1.  D,  128  Pac  727,  729  (41  U  B.  A. 
[N.  S.]  176).  Here  there  Is  no  claim  that  the 
4  per  cent  limit  was  exceeded,  and  we  are 
not  advised  as  to  the  nature  of  the  dalms 
an  wbldb  were  based  the  Judgments  the 
levy  was  made  to  pay.  If  It  were  shown  that 
th^  were  items  of  eurroit  expense,  the  levy 
would  be  voiA  for  excess  of  the  KVmlll  levy, 
plus  2  per  coit.  But,  in  the  absence  of  any 
showing  concerning  their  nature,  the  pre- 
sumption always  indulged  in  behalf  of 
oflBcers  who  have  acted  under  the  sanction 
of  th^  ofBdal  oaths  applies,  and,  as  the 
city  had  power  to  make  a  levy  to  pay  a  juc^ 
ment  for  something  outside  of  current  ex- 
penses, we  must  assume  tliat  tot  the  payment 
of  such  a  Judgment  the  levy  was  made,  and 
hence  in  this  respect  and  to  this  extent  the 
Judgment  sostainlng  the  demurrer  to  tb»  enri- 
dence  is  affirmed. 

(S]  Section  1  of  the  act  of  i^pter  78  of 
the  Laws  of  1908,  providing  that  the  sum 
Iffodnced  by  the  iw^-riwuim  levy  for  1907  can 
be  exceeded  by  only  2  per  cent,  contains  a 
proviso  that  a  still  larger  snm  may  be  per^ 
mltted  by  the  state  tax  commission,  followed 
by  another  proviso  that  the  electors  may 
by  vote  authorise  such  Increase,  The  peti- 
tion aU^ed  that  the  excess  levy  for  1908 
tor  general  revenue  purposes  was  "unauthor- 
ised, eniesslve,  and  vMd,"  trat  no  evidence 
was  offered  tondiliv  any  consent  or  author- 
i^  recrtved  fr<»n  the  tax  oommisadon,  or  by 
a  popular  vote,  and  the  city  contoids  that,  in 
the  absoiee  of  such  evidoice,  we  most  pre- 
sume that  the  <Aty  officers  wen  acting  legal- 


ly, and  that  the  levy  was  valid,  and  calls  at- 
tention to  Uie  rule  announced  In  Kindtey  v. 
Rogers,  85  Kan.  645^  118  Pac.  1037,  and  cases 
therein  cited.  The  plalntlfl  argues  that  as 
the  mattw  of  recdvlng  nidi  antborlty  is 
contained  In  provisos  to  the  sectkm  in  qnea- 
thm,  the  settled  rule  of  pleadli^  requires 
that  such  authorlQp  be  pleaded  in  defense, 
and  not  that  the  lack  thereof  be  alleged  or 
shown  by  the  raUway  conq>any,  and  numer- 
ous authorities  are  dted  to  the  effect  tliat, 
while  an  exception  most  be  negatived,  a 
proviso  need  not.  But  courts  have  beeoon 
too  practical— at  least  this  court  has— to  care 
for  the  poaalble  distinction  between  a  pro- 
viso and  an  exception  or  the  subtle  and  rari- 
fled  notion  that  they  require  dUterent  tni^ 
ment  Nether  does  the  failure  to  prove  a 
negative— that  no  consent  or  antliorlty  was 
bad— appear  fatal,  thore  b^g  no  allegatimi 
in  the  answer  or  assertion  anywhere  Oat 
such  consent  or  anthorlty  was  received.  Htd 
it  been,  the  records  of  the  state  tax  commls- 
alon  or  those  of  the  dty  eleik  would  so  show, 
and  the  matter  could  have  been  made  dear 
by  a  t^ephone  call  had  tbe  parttes  sem  fit  to 
take  that  convenient,  but  informal,  way  to 
avail  themselves  and  the  court  of  the  ben^ 
of  these  pnbllc  records.  Assuming  that  no 
such  consent  or  authority  was  had,  the  levy 
was  excessive  and  the  plaintiff  would  be 
entitled  to  reoovor.  l%e  point  on  whicb  the 
matter  hinges  is  so  technical  that  mSXbei 
party  dionld  be  permitted  to  lose  <v  gals 
thereby  unless  f^cts  Justify  It 

In  the  Interests  of  Justice,  and  In  order  to 
readi  the  right  of  the  case,  the  Judgmeat  lo 
respect  to  the  excess  levy  for  general  revone 
purposes  is  reversed,  with  directions  to  en- 
ter Judgmoit  for  tlie  plaintiff  thereon  unleBS 
coonsd  for  the  detoue  diall  state  that  sndi 
excess  was  authorised  In  one  of  the  wsys  in- 
dicated, in  wblch  case  a  new  trial  as  to  Ois 
portion  of  the  case  is  directed.  All  the  Jus- 
tices ccmenrrlngi 


In  re  MURBAX.   (No.  1680.) 

(Supreme  Coort  of  New  MezloOb   April  98, 

1914.) 

(Svllaiitt  by  the  Court.) 
Apfxai.  and  Ebrob  ({  753*)  —  PatSKinATioH 

FOB  ReVIXW— DiSMIBSAI.. 

In  the  absence  of  an  asBistiment  of  errors, 
where  the  same  Is  required  statate  or  rule 
of  court,  no  relief  is  asked  of  the  appelltU 
court,  and  it  will  not  enter  upon  a  coD^era- 
tion  of  the  case.  And  where  the  appellant  «r 
plaintiff  in  error  baa  failed  to  file  an  asnpi- 
ment  of  errors,  as  required  by  aection  21,  c 
67,  S.  li.  1007,  and  no  attempt  Is  made  to  ex- 
cuse the  default  the  appeal  or  writ  of  error 
will  be  dlamlBsed. 

[Ed.  Note.— For  other  esses,  see  Appeal  ■m 
Error,  Cent  Dig.  ft  808fr-a088i  Dea  Dig.  I 
768.*] 

Appeal  from   District  Court,  Torrance 

County ;  before  Justice  EL  L.  Hedlw. 


*FOT  ether  oases  Me  same  topic  a&<t  section  NUHBBR  In  Dec.  Dlf.  A  Am.  Dig.  Kej-Nc^erles  A  Bq^r  hOnm 
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In  tibe  matter  of  Obaries  C  Mnnay,  re* 
oetver  of  the  New  Mexico  Central  Bailroad 
Oompany,  petitioiilng  for  an  order  ratifjrtDg 
and  aiviVTing  the  reeolntlon  passed  by  the 
Board  of  County  Commissioners  of  Torrance 
Oonnty,  recommending  an  adjustment  and 
settlement  of  Qie  taxes  assessed  agatttst  the 
said  railroad  for  the  years  of  lOlO.  1911,  and 
1012,  respectlTely.  B^rom  an  adverse  o^er, 
the  County  Treaaaror  of  Torrance  Connly  ap- 
peals. Aroeal  dismissed. 

F.  W.  Clancy,  Atty.  Gen.,  for  appellant. 
BL  W.  I>ob8on,  of  Albnqnerqne^  for  ai^llee. 

BOBKBTS.  C.  J.  Upon  petition  of  Charles 
C.  Murray,  receiver  of  the  New  Mexico  Cen- 
tral Bailroad  Company,  the  district  court  of 
Torrance  county  entered  an  order  approving 
a  resolution  passed  by  the  board  of  county 
commissioners  of  said  county  recommending 
an  adjustment  and  compromise  of  the  taxes 
assessed  against  said  railroad  company  for 
the  years  1910,  1911,  and  1912,  respectively, 
and  the  county  treasurer  was  ordered  and  di- 
rected to  accept  the  amount  so  found  to  be 
due  by  the  decree  in  full  settlement  of  the 
said  taxes.  From  this  order  the  county 
treasurer  appealed  to  this  court,  bnt  has  fail- 
ed to  file  any  assignments  of  error.  For  this 
delbnlt,  appellee  moves  to  dismiss  the  ap- 
peal. Both  parties  have  Sled  briefs  on  the 
merits  of  the  case,  but  appellant  has  made 
no  offer  to  cure  his  failure  to  flle  assignments 
of  error.  If  the  appellant  must  make  and 
file  assignments  of  error,  in  order  to  secure 
a  consideration  of  the  cause  on  api>eal,  which 
he  fails  to  do,  It  follows  necessarily  titat  the 
merits  of  the  case  will  not  be  considered  by 
this  court 

Section  21,  c.  57,  S.  L.  1907,  provides:  "On 
appeals  and  writs  of  error,  the  appellant  and 
plaintiff  in  error  shall  assign  errors  and 
serve  a  copy  of  such  assignment  of  error  on 
the  opposite  party  in  the  same  manner  that 
copies  of  pleadings  are  served,  and  flle  a 
copy  with  the  clerk  of  the  supreme  court  on 
or  before  the  return  day  to  which  the  cause 
is  returnable,  which  said  assignment  of  er- 
rors shall  be  written  on  a  separate  paper  and 
filed  in  the  cause,  and  shall  be  also  copied 
into  the  brief  of  appellant  or  plaintiff  In  er- 
ror, and  each  error  relied  upon  shall  be  stat- 
ed in  a  s^arate  paragraph.  In  default  of 
such  assignment  of  error  and  filing  the  same 
the  appeal  or  writ  of  error  may  be  dismissed 
and  the  Judgment  affirmed,  unless  good  cause 
for  failure  be  shown.  Unless  exception  Is 
filed  or  taken  to  the  assignment  of  error  the 
opposite  party  shall  be  deemed  to  have  Joined 
in  error^  upon  the  assignment  of  emw  so 
filed." 

From  the  above  It  will  be  seen  that  the 
statute  contemplates  that  assignment  of  er- 
rors shall  be  filed  in  all  civil  cases  taken  to 
the  Supreme  Court  by  appeal,  or  in  which  a 
writ  of  error  may  have  been  sued  out  The 
assignment  of  errors  is,  in  l^al  contempla- 
tion, the  complaint  of  the  appellant  or  plain- 


tiff in  error.  In  it  he  sets  forth  the  errors 
committed  by  the  trial  court,  which  he  seeks 
to  have  reviewed  by  the  appellate  court  In 
a  sense,  It  performs  the  same  office  as  does  a 
complaint  filed  In  the  trial  court  Without  a 
complaint  the  Jurisdiction  of  the  trial  court 
cannot  be  Invoked.  In  the  absence  of  an  as- 
signment of  errors,  where  the  same  is  re- 
quired by  statute  or  rule  of  court,  no  relief 
is  asked  of  the  appellate  court,  and  it  will 
not  enter  upon  a  consldwatiqp  of  the  case. 
Appellant  contends,  however,  that  this  court 
should,  without  assignment  of  errors,  con- 
sider Jurisdictional  questions.  It  Is  true  per- 
haps that  the  court  would,  should  It  enter  up- 
on the  consideration  of  a  cause,  upon  errors 
assigned,  upon  discovering  that  the  trial 
court  was  without  Jurisdiction,  attboui^  sndk 
lack  of  Jurisdiction  had  not  been  raised  by 
the  assignment  of  errors,  notice  Hie  same, 
and  set  aside  the  Judgment  It  would  do  so, 
because  otherwise  it  would  be  affirming  a 
void  Judgment  Bnt  where  no  asslgmnoit  of 
errors  is  filed  the  court  will  not  enter  upon 
the  consideration  of  the  cause,  but  will  dis- 
miss the  same,  leaving  the  parties  In  tiie 
same  position  as  If  no  appeal  had  been  taken. 

The  territorial  Supreme  Court  uniformly 
held  that  where  the  appellant  or  plaintiff  in 
error  failed  to  flle  assignment  of  errors  with- 
in the  time  required  by  the  statute,  the  court 
would  upon  motion  of  appellee  or  defendant 
in  error,  interposed  before  the  default  had 
been  cured,  dismiss  the  cause.  In  the  absence 
of  a  satisfactory  showing  excusing  the  de- 
fault Price  et  aL  v.  Toti  et  aL,  16  N.  M.  1, 
113  Pac.  624;  Sacramento  Irrigation  Co.  t. 
Lee,  15  N.  M.  567,  113  Pac.  834 ;  Martin  v. 
Terry,  6  N.  M.  491,  80  Pao.  051;  Lamy  v. 
Lamy,  4  N.  M.  (Gild.)  20. 12  Pac  660.  These 
cases  were  followed  by  this  court  in  the  case 
of  Lund  V.  Gilbert,  17  N.  M.  265,  125  Pac. 
602.  In  the  case  of  Ditch  v.  Sennott.  116  lU. 
288,  6  N.  E.  395,  the  facts  were  identical  with 
the  present  case,  as  shown  by  the  following 
excerpt  from  the  opinion :  "On  the  case  b^ng 
reached,  in  conference,  for  dedaion,  long  aft- 
er the  term  had  expired,  we  find  it  objected 
by  counsel  for  ai^iellees  that  no  errors  have 
been  assigned  upon  the  record;  our  attention 
being  thus  called  to  it  for  the  first  time."  In 
that  stete  there  was  no  stetute  requiring  the 
flllng  of  assignment  of  errors,  but  there  was 
a  court  rule  in  almost  identical  language 
with  our  stetute.  The  court,  in  dismissing 
the  appeal,  quotes  with  approval  the  follow- 
ing excerpt  from  the  case  of  WlUiston  v. 
Fisher,  28  ni.  43 :  "An  assignment  of  errors 
in  this  court  performs  the  same  office  as  a 
declaration  In  a  court  of  original  Jurisdiction. 
It  would  be  Just  as  regular  and  proper  for 
the  circuit  court  to  render  a  Judgment  in  a 
cause  where  there  is  no  declaration,  as  for 
this  court  to  affirm  or  reverse  a  Judgment 
where  there  is  no  assignment  of  errors.  We 
should  reverse  such  a  Judgment  rendered  by 
the  circuit  court  and  we  should  commit  the 
same  error  to  render  a  Judgment  here  vltlt- 
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oat  the  necessary  pleading."  See^  also,  Bur. 
ral  T.  Am.  TeL  &  Telegrapli  Co.,  217  IlL  189. 
7S  N.  B.  461 ;  Davis  v.  Lang,  163  111.  17S,  SS 
N.  B.  635 ;  Jesse  French  Piano  &  Organ  Co. 
T.  Meehan,  77  lU.  App.  577. 

In  the  case  of  State  v.  Echert,  36  Ind.  283, 
the  court  say :  "No  errors  are  assigned,  and 
ire  cannot  theroTore  regard  the  case  aa  projh 
erly  here  for  any  purpose." 

In  the  case  of  Benneson  r.  Savage,  119  111. 
186,  11  N.  B.  66.  the  court  say:  "There  hav- 
ing been  no  errors  assigned  on  the  record  of 
the  Appellate  Courts  there  Is  and  can  be  no 
joinder  In  error,  and  therefore  no  laana  tor 
this  court  to  try." 

Appellant  having  failed  to  file  assignment 
of  errors,  and  fiiillng  to  make  any  showing 
attempting  to  excuse  the  default,  the  appeal 
will  be  dismissed,  because  as  the  record  Is 
now  presented  there  is  no  issue  for  tb&i  court 
to  try,  and  it  Is  so  ordered. 

HA17NA  and  FABKBB,  JJ^  cmunir. 


SNOW  V.  ABALOS  et  aL    (No.  1626.) 

(Supreme  Conxt  of  New  Mexico.    April  30, 
1»140 

1.  WATBB8  AND  WaTBB  OOUBBU  '(|  288*)— 

IBBIOATZON— OOBPOSATIONS— POWBBS. 

Chapter  1,  S.  L.  1896,  "An  act  in  regard  to 
commimity  ditclies  and  acequias,"  was  purely 
administrative,  and  while  section  1  of  taid  act 
mak«8  community  acequias  oorporatitms,  "for 
the  purpose  of  this  act,"  the  Legislature  did  not 
confer  upon  the  organization  tnus  created  the 
power  to  acquire  or  h<dd  title  to  water  rights. 
Such  corporations  hare  no  powers  not  expressly 
or  Impliedly  granted  them  oy  the  act  creatliig 
them. 

{Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  {  288.*] 

2.  CoHunmTT  AosqniAS. 

The  history  of  community  acequias  con- 
sidered. 

5.  Waters  and  Water  CouBSsa  (I  127*)— 

AFPBOPBIATrOV— GOLOBADO  DOOTBINS. 

In  New  Mexleo,  the  "Colorado  I>octrin^" 
as  It  is  termed,  of  prior  appropriation  prevailsi 
Such  doctrine  was  establisbea  or  founded  by 
the  custom  of  the  people,  and  grew  out  of  the 
conditions  of  the  oountry  and  the  oeoesritles  of 
the  people.  It  was  reoDgnLsed  by  the  courts  of 
the  temtoiy  and  became  the  settled  law. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  }  l44 ;  Dec.  Dig.  I 
127.*] 

4.  Waters  ano  Water  Courses  ({  143*)— 

Bights  or  Afpbopbiator. 

An  appropriator  of  water  does  not  acquire 
a  rii^t  to  Bpedflc  water  flowing  in  the  stream, 
but  only  the  right  to  take  therefrom  a  given 
quantity  of  water,  for  a  specified  purpose. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  1  152;  Dec.  Dig.  | 
148.*] 

6.  WATBBfl  Aim  Water  Courses  (|  186*)— 
Apfroprzation— Afpxjoation. 

The  intentioQ  to  apply  water  to  beneficial 
ns^  the  diversiou  worics,  and  the  actual  diver- 


sion of  the  water,  all  precede  the  actusl  aivB- 
cation  of  the  water  to  the  use  Intended,  but  it 
is  the  application  of  the  water,  or  the  intent 
to  apply,  followed  with  due  diligence  towmrd 
application,  and  ultimate  application,  which 
gives  to  the  appropriator  the  continued  and 
continuous  right  to  take  the  water. 

[Ed.  Note— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  136.*] 

6.  Waters  and  Water  Courses  (I  238*) — 

IRBIGATION— BlOHTB  OF  APPROPRIATOR. 

Under  a  communis  dlteb,  each  water  us- 
er, by  application  of  tlw  water  to  a  beneficial 
use,  acquires  a  right  to  take  water  from  the 

Sublie  stream  or  sonrce  of  supply,  wbidi  right 
I  a  several  right,  owned  and  possessed  1^  the 
individual  user,  notwithstanding  the  fact  that 
the  ditch  through  which  the  water  is  carried  ta 
bis  land  may  have  been  constructed  by  the 
Joint  labM  and  money  of  the  individual  appro- 
priator, in  conjunction  widi  others  ramluly 
situated,  and  the  act  of  1896,  supra,  did  not 
change  the  status  of  the  individual  consumer. 

 [Ed.  Note— For  other  cases,  see  Waters  and 

Water  Courses,  Dec.  Dig.  S  238.*] 

7.  Waters  and  Water  CourSeb  (|  288*)— 
Ibeiqation— Water  Biqhts. 

While  a  ditch,  through  whi<A  water  Is  car- 
ried for  the  Irrigation  of  lands  owned  by  the 
constructors  In  several^  is  owned  and  possess- 
ed by  the  parties  as  tenanto  In  common,  the  wa- 
ter rights  acquired  by  the  parties  are  not  at- 
tached to  the  ditch,  but  are  appurtenant  to  the 
lands  Irrigated,  and  are  owned  by  the  puties 
in  severalty. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Courses,  Dec  Dig.  S  238.*] 

&  Waomb  aud  Watbb  Coobsbb  (I  238*)— 

Irbiqation— Water  Bights. 

While  section  1,  c  1,  S.  L.  1895,  makes  all 
community  acequias  corporations,  for  the  pur- 
pose of  that  act,  sodi  law  did  not  divert  the 
individual  water  users  of  any  ri^ta  of  prop- 
erty which  he  thereafter  owned  or  possessed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  2S8.*} 

9.  Waters  and  Water  Coubsis  (f  247*)— 
Water  Rights— Adjudication— Parties. 

The  right  to  divert  and  utilise  water  ac- 
quired by  the  Individual  water  user  under  a 
community  aoequia,  being  a  several  right,  such 
individual  consumer  Is  a  proper  and  necessa- 
ry party  in  an  action  far  the  adjudication  of 
water  rights,  utilised  through  smm  CMumnnity 
acequla. 

[Bd.  Not&— E^r  other  cases,  see  Waters  and 
WaU^  Courses,  Cent.  Dig.  |  314 ;  Dec  Dig.  | 

10.  Waters  and  Waier  OouRaEsJI  247*)— 
Watbb  Biob7i«— Adjudicatioh— n^vxB. 

The  fact  that  a  water  user  may  have  enter* 
ed  Into  a  contract,  by  which  he  agrees,  at  some 
future  time,  to  conv^  his  water  right  to  an- 
other party,  does  not  militate  against  his  right 
to  maintam  an  actim  for  tiie  adjudication  of 
his  ri^t  to  the  use  of  water. 

[Bd.  Note.— For  other  case^  see  Waters  and 
Water  Courses,  Cent  Dig.  1  814;  Dec  Dig.  1 
247.*] 

UMiHonal  SgRo&iM  by  BditorUl  Btaff.) 

IL  Watbbs  and  Water  Coubses  (|  1S3*>- 
"Appbopbiation  of  Waixr." 

The  "appropriation  of  water"  consists  la 
the  taking  or  diversion  of  it  from  some  nat- 
ural Btreun.  or  other  source  of  water  supply, 
pursuant  to  law,  with  Intent  to  apply  it  to  some 
beneficial  use.  which  intent  Is  consummated 
within  a  reasonable  time  by  the  actual  applica- 
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tlon  <rf  all  of  the  water  to  th*  nw  dedpMd,  or 
to  eome  other  oiefnl  pnrpoMb 

 TKd.  Note.— For  other  eamm,  ne  Waten  and 

Water  Conraea.  Oeat  Dig.  |148;  Dws.  Dlf-  I 
X33.* 

For  other  definitions,  see  Words  and  Phraaes, 
TOl.  1,  pp.  478,  474;  vol.  8,  p.  7S80.] 

Appeal  from  District  Gonrt,  Dona  Ana 
Gonnty;  before  Justice  Bfedler. 

Action  by  Oscar  Snow  against  Francisco 
▲balos  and  others.  From  Judgment  for  de- 
fendants, plalntlft  appeals.  Berwsed,  wltii 
directlonH. 

This  action  was  instttnted  by  appellant  in 
the  district  court  of  Dona  Ana  county,  for 
the  purpose  of  securing  an  adjudication  of 
the  rights  of  all  water  users,  taking  water 
from  the  Bio  Grande  river  below  the  Ble* 
phant  Butte  Dam,  In  that  portion  of  New 
Mexico  embracing  what  is  known  as  the  "Bio 
Grande  or  Meidiant  Butte  Irrigation  Proj- 
ect." The  purpose  of  the  action  is  to  secure  a 
Judicial  determination  of  the  priorities  of  all 
tbe  existing  rights  to  the  use  of  water  with- 
in said  district,  in  advance  of  the  completion 
of  said  dam  by  the  United  States  government 
Some  7,000  claimants,  or  allied  claimants, 
are  made  parties  def«idant  The  complaint, 
briefly  summarised,  was  as  follows: 

Alleged  residence  of  plaintiff  In  Dona  Ana 
county,  and  his  ownership  in  fee  simple  of 
966w95  acres  of  land,  whicb  waa  q^edflcaUy 
described. 

Paragraph  2  alleged  that  such  lands  could 
not  be  successfully  cultivated  without  the  ap- 
plication of  water  from  sources  other  than 
from  natural  ralnfalL 

Pangnph  ft  alleged  that  the  Bio  Grande 
river  la  a  natural  stream,  flowing  In  such 
manner  that  such  waters  might  be  diverted 
and  made  to  flow  to  and  upon  tbe  lands  of 
plaintiff. 

Paragraph  4  alleged  that:  "In  the  year 
I860-  the  then  owners  and  occupants  of  tbe 
lands  of  plaintiff  heretnabove  described,  they 
being  tbe  predecessors  In  Interest  of  plain- 
tiff, diverted,  and  caused  to  be  diverted  from 
said  Bio  Grande  river,  sufBdent  of  its  un- 
appropriated waters  to  irrigate  the  aforesaid 
lands  by  making  a  reasonable  use  of  snch 
waters,  and  whl<di  quantitr  was  requisite  and 
necessary  for  the  proper  irrigation  of  aach 
lands,  to  wit,  an  aggregate  of  690  inches 
miner's  measurement,  as  defined  by  chapter 
48  of  the  Acts  of  tlM  Thirty-Seventh  Legisla- 
tive Assembly  of  New  Mexico,  contluBous 
ilow,  delivered  <m  soch  lands.  And  thereupon 
and  thereafter,  by  means  of  headgates,  an 
irrigation  ditch  and  other  works  construct- 
ed by  such  predecessors  In  Interest  of  plain- 
tiff and  other  owners  of  land  In  said  county 
of  Dona  Ana  similarly  situated,  who  organ- 
ized and  composed  and  thereafter  continu- 
ously maintained,  operated,  and  utIUiad  for 
tbe  purposes  aforesaid,  what  was  then,  ever 
since  has  been,  and  now  is,  known  as  the 


'Meallla  Ccnununlty  Ditcli,*  idaintiff's  said 
IwedecesBor  in  interest  caused  the  waters,  so 
iQVWopilated  and  diverted  as  aforesaid,  to 
flow  and  otherwise  to  be  conducted  to  and 
upon  the  aforesaid  lands  of  plaintiff,  whese- 
by  said  lands  were  irrigated  and  rendered 
productive  of  valnaUe  crops;  that  plain- 
tiff's said  predecessor  in  interest  thereafter 
continued  so  to  divert  and  cause  to  be  di- 
verted, and  to  conduct  and  cause  to  he  con- 
ducted, said  quantity  of  water  from  said 
Rio  Grande  river,  requisite  and  necessary  for 
the  i^per  Irr^tion  of  the  hereinabove  de- 
scribed  lands,  and  did  continuously  utUlae 
said  water  in  irrigating  said  lands,  and 
thereby  produce  valuable  crops  thereon; 
that  immediately  therefrom  and  continuous- 
ly thereafter,  and  claiming  through  said  orig- 
inal owners,  plaintiff  and  his  mesne  grantors 
from  said  original  owners  have,  ever  since 
said  year  1850,  contlnuoasly  diverted,  and 
caused  to  be  diverted,  from  said  Bto  Grands 
river  the  aforesaid  quantity  ot  water,  reqoi- 
slte  and  necessary  for  ilie  prefer  lrrlgati<w 
of  said  lands,  and  have  continuously  con- 
ducted, and  caused  same  to  be  conducted,  to 
and  upon  said  lands  In  the  manner  and  by 
the  means  aforesaid,  and  thwe  used  the  same 
for  the  irrlgatloa  and  benefit  of  said  lands 
ever  since  tbe  said  year  1860,  by  reason  and 
by  means  whereof  valuable  crops  have  been 
and  are  being  produced  thereon." 

Paragraph  6  alleged  adverse  claims  by  de- 
fendants. 

Paragraph  6  alleged.  In  substance,  that  the 
lands  referred  to  are  situated  within  the  dis- 
trict, the  Irrigation  of  whidi  Is  contemplat- 
ed 1^  means  of  the  irrigation  system  com- 
monly known  and  designated  as  the  "Bio 
Grande  Project,"  contract  covering  the  con- 
struction of  which  has  faeretoft>re  been  alter- 
ed into  between  the  United  States  and  the 
Blephant  Butte  Water  Users*  Association. 

In  paragraph  7  i^intiff  aa^  leave  of 
the  court  to  insert  the  names  of,  and  to  make 
additional  parties  d^lendant,  any  other  per- 
sons, firms,  or  corporations  subseqnentjiy  dis- 
covered to  be  claimants  of  any  right  adverse 
to  the  aforesaid  rights  of  idalntlff. 

Plaintiff  prayed  that  hla  right  to  divert  the 
quantity  of  water  mentioned  might  be  es- 
tablished, and  that  the  several  defendants  be 
barred  and  forever  estopped  from  having  or 
claiming  any  right  or  title  In  or  to  the  use 
of  such  waters  adverse  to  the  plaintiff,  and 
that  the  respective  rlglitB  of  the  several  par^ 
ties  defendant  In  and  to  the  waters  of  said 
river  might  In  like  manner  be  ascertained, 
fixed,  declared,  and  established.  Plaintiff  al- 
so asked  for  general  relief. 

Among  the  defwdanta  are  divers  ctmununl- 
ty  ditches,  one  thereof  being  the  Meeilla  Oo»- 
muntty  Dltdi. 

W.  W.  Cox,  one  ot  tbe  Individual  de- 
fendants, interposed  a  demurrer  upon  the 
grounds:  "(1)  Tb&t  there  is  a  .defect  In  the 
parties  plaintiff.  In  that  the  complaint  shows 
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upon  Ita  faoe  tlutt  plabitlfl  has  not  been*  and 
la  not  now,  nor  have  hia  predeceaaorB  In  In- 
toreat  been,  approprlatlBg  or  diverting  any 
watera  from  the  Bio  Grande  xtrer  In  any 
qvantlty  whateT«r,  bat  It  appeara  on  the 
tatse  at  the  complaint  that  whatever  il^t 
or  Intereat  In  and  to  any  diversion  or  ap- 
propriation of  watera  of  the  Bio  Orande 
rtmr  the  plaintiff  may  now  have,  or  he  or 
hia  predeceaaors  in  Interest  may  have  had,  la 
bj  reaaon  of  and  by  vlrtne  of  certain  ap- 
pnvrlationB  and  dlveralons  of  the  waters 
at  the  aald  Bio  Grande  rlvra  made  by  the 
Bfeellla  Oommnnity  IMtch.  (2>  That  It  ap- 
pears on  the  foce  of  the  complaint  that  the 
MeatUa  Community  Ditch,  bt^ng  a  corpora- 
tllHt  DBder  and  by  virtue  of  the  laws  of  the 
atate  of  New  Mexico,  and  being  truetee  for 
Uw  plalntitr,  Is  the  real  party  in  intereat  in 
my  cause  or  action  to  determine  and  adjn- 
dlciate  any  rights  that  plaintiff  may  have  by 
reaaon  of  the  benefldal  nae  of  any  watera 
appn^rtated  and  diverted  aa  alleged  in  the 
cmplalnt  0Si  That  it  anmra  on  ttw  face 
of  the  complaint  that  no  canse  or  reaaon  ez- 
lats  to  maintain  the  action;  it  not  appear- 
ing that  be  has  demanded  of  the  said  Me- 
allla  Commnnlty  Ditch  that  the  action  be 
commenced  for  the  benefit  of  him,  the  said 
plaintU^  and  othem  abnllarly  aitoated." 

F.  J.  D.  Westell,  another  of  the  individ- 
ual defendants,  filed  a  demnrrer  npon  the 
gfonnda:  **(1)  That  the  complaint  does  not 
show  by  what  tight  plaintUTa  alleged  pved- 
ecesaora  in  intereat  diverted  the  watera  of 
the  Rio  Grande  river,  nor  that  any  each  right 
to  dlTort  ever  existed  in  fiivor  of  aald  al- 
leged predeceaaors  in  Interest,  not  that  plain- 
tiff la  now  the  btma  fide  holder  or  owner  of 
any  righ^  m  has  any  right  to  lite  preauit 
nse  of  any  of  the  alleged  diverted  water,  nor 
what  amount  of  water  waa  diverted  from  the 
Meatlla  Oommnnity  DittdL  (2)  Tbat  there  la 
a  defect  in  parties  i^alntur,  In  that  the  com- 
plaint shows  npon  its  face  tiut  plaintUTa  al- 
leged light  to  divert  watera  of  the  Bio 
Grande  river  waa  transferred  to  the  MesUla 
Oommnnity  Ditdi,  and  that  the  complaint 
faila  to  show  any  right  to  divert  any  water 
from  the  irrigation  system  of  said  Meellla 
Community  Ditch,  nor  that  plaintiff  is  now 
ibe  owner  or  bona  fide  holder  of  any  sodk 
right,  and  thereCore  la  not  the  real  party  tn 
Intereat" 

The  demurrers  were  sustained. 

The  Las  Cmcee  Community  Ditch  filed  a 
motion  to  make  the  eomplalnt  more  d^nlte 
and  certain  npon  17  apeeiflo  pointai  Hie 
motion  was  snstained  aa  to  the  first,  second, 
fourth,  sixth,  seventh,  eighth,  twelfth,  and 
fifteenth  of  soch  points,  whldi  were  aa  fol- 
lows: 

"First  Whether  the  aald  MeaiUa  Oom- 
m unity  Ditch  mentioned  and  referred  to  in 
paragraph  4  of  the  said  comjilalnt  la  a  cor- 
poration authorized  and  existing  under  the 
laws  of  the  atato  of  New  Mexico  governing 
oammnntty  aceqnia^  or  ditehes,  and  if  the 


said  MeaUla  Commonlty  Dit«&  Sa  soeh  a  ooc<- 
poratlon,  whether  ta  not  the  idalntlfl  la  a 
member  of  the  aame. 

"Second.  Whether  the  water  claimed  by 
the  plaintiff  for  the  irxlgatlon  ot  hia  said 
land  waa  appropriated  by  the  plaintiff  or  any 
predecessor  or  predecesaora  In  Interest  of 
the  plaintiff  individually,  or  whether  the  ap- 
propriation made  by  the  plaintiff  or  any 
predecessor  or  predecessors  In  Interest  was  aa 
a  member  or  members  of  the  said  Mrallla 
Community  Ditch." 

"Fourth.  Whether  the  plaintiff  Is  an  inde- 
pendent and  Individual  owner  of  any  water 
right  in  the  said  Bio  Grande  Blver  for  the 
Irrigation  of  his  said  lands,  and,  If  not  waA 
an  ittdlvidoal  owner,  under  what  rulea,  reg- 
ulattona,  and  condltlona  the  plaintiff  is  en- 
titled to  use  water  appropriated  the  said 
MesUla  Community  Ditoh  tor  ttie  Irrtgatton 
of  his  said  landa." 

"Sixth.  What  is  the  nature  and  character 
of  the  Blephant  Batto  Water  Users*  Aaaoda- 
tton  of  New  Mexico  mentioned  in  paragraph 
6  of  the  said  complaint? 

"Sevoith.  Whethw  or  not  the  plaintiff  is  a 
member  of  the  aald  Blephant  Bntte  Watw 
Users'  Assodatton  of  New  Hexioo,  and,  If 
such  a  mmib&c,  whether  the  plaintiff  has  ex- 
ecuted any  contracts  or  agreement  with  the 
said  Kl^idiant  Bntte  Water  ITaera'  Aaaoda- 
tlon  of  New  Meidoo,  whoceby  tlie  xdalntlff 
has  agreed  to  surrender  the  control  and  dis- 
tribution of  all  the  waters  beretotore  ap- 
propriated by  him  or  hia  predecessors  in  in- 
terest from  the  aald  Bio  Grande  river  to  the 
said  laephant  Bntte  Water  Uaera'  Asaoda- 
tlon. 

"Eighth.  Whether  the  plaintiff  and  all  of 
the  dafimdanto  in  ttUa  action,  save  and  ex- 
cept the  several  community  ditches  made  de- 
fendants herein,  have  entered  Into  any  agree- 
ment or  agreemente  touching  the  surroidw  to 
the  said  B!lq;>hant  Bntte  Watw  tTsers*  Asso- 
ciation of  the  watns  ftom  the  Rio  Grande 
River  claimed  by  the  defendants,  and,  if  so, 
the  nature,  diaraeter,  and  puniort  of  the 
said  agreement" 

"Twelfth.  How  and  by  what  meana  the 
watw  from  the  Bio  Grande  Blver,  heretofore 
need  by  the  plaintiff*  for  the  irrtgatton  cS 
hia  aald  landa,  has  beaa  dlstrlbated  to  the 
plaintiff.*' 

"Fifteenth.  If  the  plaintiff  la  a  member  of 
the  said  Merilla  Communis  Aoeiinia,  what 
la  th«  azea  of  landa  Irrigated  the  aald  Me- 
sUla Aoequla,  and  what  proporttona  do  the 
lands  of  the  plataitltt  bear  to  the  total  area 
of  landa  irrigated  by  the  MesUla  CoounonllT 
Aoeqola?" 

Plaintiff  elected  to  atand  npon  the  com- 
plaint, and  dedlned  to  plead  farther;  thwe- 
npon  judgment  waa  rendered  '**«*"*'»f'"g  the 
case  at  plaintUTa  coata  aa  to  the  dcflCnidant 
named  in  the  motton  and  as  to  the  d^end- 
anto  who  filed  the  leapeetlTe  demurrers. 
From  the  Judgment  thus  rendered  this  ap- 
peal la  prosecuted. 
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Holt  A  Sutherland,  of  1m  Craces,  for  ap- 
pellant Mark  B.  Xbompson,  of  Ij&b  Graces, 
for  appellees  Cos  and  Westell,  Toun^  ft 
Young,  of  Las  Cnices,  for  app^lee  Las  Cn- 
ces  Commimltr  Ditch. 

ROBERTS.  C.  J.  (after  stating  the  facts 
aa  abore).  We  will  first  consider  the  action 
ot  the  district  court  In  BUstaJnlng  the  demur- 
rers, as  our  conclusion  upon  the  legal  ques- 
tlozis  raised  by  the  demurrers  will  necessari- 
if  determine  many  of  the  questions  raised 
by  the  motion  Interposed  by  the  Las  Graces 
Communis  Dltcb. 

The  principal  contention  of  the  demurring 
defendants  Is  that  the  suit  at  bar  cannot  be 
maintained  by  the  plaintiff  for  the  reason 
tliat  he  Is  not  the  real  party  in  interest,  but 
that  the  MesUla  Community  XHtch  Is  the  real 
party  in  Interest,  because.  It  is  (palmed  by 
the  defendantB,  that  the  said  Mesilla  Com- 
munity Ditch  was  the  original  approprlator 
of  the  waters,  the  right  to  the  exclusiTe  use 
of  which  Is  claimed  by  the  plaintiff,  and  by 
virtue  of  the  further  foct  that  said  com- 
munity ditch  is  the  trustee  for  plaintiff,  and 
that  plaintiff  has  failed  to  all^e  demand  up- 
on said  community  ditch  to  prosecute  the 
action  for  the  benefit  of  himself  and  others 
similarly  situated.  Appellant  claims  that 
none  of  the  points  raised  by  the  demurrer 
can  properly  be  reached,  when  considered  in 
the  light  of  plalDtifTs  complaint,  and  can  be 
raised  only  by  answer ;  nevertheless,  in  view 
of  the  importance  of  the  litigation  and  the 
desirability  of  obtaining  an  early  decision 
of  the  main  questions  involved,  we  are  asked 
to  consider  the  questions  raised  npon  the 
merits,  and  will  therefore  treat  all  the  points 
discussed  as  properly  before  us  for  detwmi- 
natton,  without  further  inquiry. 

Sections  20  and  21,  c.  49,  S.  L.  1907,  pro- 
vide for  the  adjudication  of  the  rights  to  the 
use  of  the  water  of  any  stream  system,  by 
an  appropriate  action  in  any  district  court 
which  has  Jurisdiction  to  hear  and  determine 
the  same. 

[2]  In  order  to  dispose  of  the  questions 
raised  by  the  demurrer  it  will  be  necessary 
to  conrider  the  history,  nature,  and  character 
of  community  ditches,  and  the  relations 
which  exist  between  the  consumer,  or  mem- 
bers of  such  communis  corporations,  and  the 
corporation.  Also  the  nature  and  character 
of  the  right  to  the  use  of  the  water  of  the 
public  streams  of  New  Mexico.  Briefly  stat- 
ed, the  question  Is  whether  the  appropriation 
of  the  water  was  made  by  the  community 
acequia,  or  the  Individual  consumer. 

[1]  The  community  irrigating  ditch  or 
acequia  Is  an  Institution  peculiar  to  the  na- 
tive people  living  In  that  portion  of  the 
southwest  which  was  acquired  by  the  United 
States  from  Mexico.  It  was  a  part  of  their 
system  of  argriculture  and  community  life 
long  before  the  American  occupation.  After 
the  territory  of  New  Mexico  was  organized, 
the  Ijegl^tnre,  by  the  act  of  Janoaiy  T»  1SS2 


(Laws  1851-62,  p.  27CD,  provided  for  the  gor- 
ernment  of  community  aceqoiaa,  and  doubt- 
lees  incorporated  into  the  written  law  of  the 
territory  the  customs  theretofore  governing 
such  communities.  Under  the  act  in  ques- 
tion, elections  were  to  be  called  and  held  by 
Justices  of  the  peace  of  the  various  precincts 
of  the  territory,  at  which  all  the  owners  or 
tenants  of  lands  to  be  irrigated  therefrom 
were  permitted  to  vote  for  overseers  of  such 
ditches.  It  was  made  the  duty  of  such  over- 
seers to  superintend  the  repairs  and  excava- 
tions on  such  ditches,  to  apportion  the  per- 
sons or  number  of  laborers  to  be  furnished 
by  the  proprietors,  to  regulate  them  accord- 
ing to  the  quantity  of  land  to  be  Irrigated  by 
each  one  from  said  ditch,  to  distribute  and 
apportion  the  water  in  the  proportion  to 
which  each  was  entitled,  taking  Into  consid- 
eration the  nature  of  the  seed,  crops,  and 
plants  cultivated,  and  to  conduct  and  carry 
on  said  distribution  with  justice  and  impar- 
tiality. Further  provision  was  made  as  to 
the  repair  of  ditches,  the  calling  out  of  la- 
borers, the  punishment  of  overseers  for  neg- 
lect of  duty  and  of  all  persons  obstracttng  or 
interfering  with  the  flow  of  water  In  a  com- 
munity acequia.  OAereafter,  at  almost  every 
session  of  the  Legislature,  laws,  etthw  gener- ' 
al  or  special,  were  enacted  relative  to  such 
acequias,  but  no  Important  change  was  made 
until  1895,  when,  by  sedon  1.  c.  1,  S.  L.  1895. 
the  Legislature  provided  that  "All  community 
ditches  or  acequias,  now  constructed  or  here- 
after to  be  constructed  In  this  territory,  shall 
for  the  purposes  of  this  act  be  considered  aa 
corporations  or  bodies  corporate,  with  power 
to  sue  or  to  be  sued  as  such."  The  act  in 
question  was  purely  administrative^  It  did 
not  confer  upon  the  organization.  In  its  cor- 
porate capacity  thus  created,  the  power  to 
acquire  or  hold  title  to  water  rights.  Th& 
words  "for  the  purpose  of  this  act"  are 
words  of  express  limitation,  and  such  corpo- 
rations, so  created,  have  and  possess  no  pow- 
ers not  thereby,  elthw  expressly  or  impliedly, 
granted  them.  This  being  true,  we  are  com- 
pelled to  resort  to  a  consideration  of  the 
history,  nature  and  character  of  such  associ- 
ations, for  the  purpose  of  determining  the 
relation  of  the  consumer  to  the  corporation, 
and  the  nature  and  character  of  the  right  to 
the  use  of  water  which  he  acquired  by  virtue 
of  bis  membership  therein. 

New  Mexico  being  in  the  arid  region,  the 
early  settlements  were  established  along  the 
banks  of  perennial  rivers,  or  In  the  mountain 
valleys  where  water  from  springs  and  creeks 
was  reasonably  certain  to  be  available  for 
irrigation  at  the  needed  times.  As  a  protec- 
tion against  Indians,  settlements  were  made 
in  communities,  and  the  people  built  their 
houses  and  established  their  towns  and  plaz- 
as close  together,  and  cultivated  the  lands  in 
small  tracts  adjacent  to  the  settlement. 
When  a  settlement  was  established,  the  peo> 
pie  by  their  Joint  effort  would  constract  an 
Irrigatioii  ditch,  soffldenOy  large  to  convey 
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water  to  their  lands  for  the  Irrigation  of 
crops.  Each  Indivldaal  owned  and  caltlvat- 
ed  a  Efpedflc  tract  of  land,  sufficient  to  pro- 
vide food  for  the  needs  of  his  fandly,  and 
from  the  main  ditch  laterals  were  ran  to  the 
TariouB  tracts  of  land  to  be  watered.  The 
distribution  of  the  water  and  the  repair  of  the 
ditch  was  in  charge  of  a  mayordomo,  or  of- 
ficer elected  by  the  water  users  under  the 
ditch.  This  official  would  require  the  water 
users  to  contribute  labor  toward  the  repair 
of  the  ditch  and  Its  maintenance,  and  also 
distributed  the  water  to  the  varioas  Irriga- 
tors equitably,  In  proportion  to  the  land  to 
be  Irrigated,  as  his  necessities  required. 
When  a  landholder  nnder  a  community  ace- 
qula  conveyed  Us  real  estate,  his  right  to  the 
use  of  water  as  a  member  of  the  community 
passed  with  the  real  estate. 

[S]  In  New  Mexico,  the  "Colorado  doc- 
trine," as  it  Is  termed,  of  prior  appropriation 
prevails.  Established  or  founded  by  the  cus- 
tom of  the  people,  it  ^ew  out  of  the  condi- 
tion of  the  country  and  the  necessities  of  Its 
citizens.  The  common-law  doctrine  of  ri- 
parian right  was  not  suited  to  an  arid  re- 
gion, and  was  never  recognized  by  the  peo- 
ple of  this  jurisdiction.  When  the  question 
came  before  the  courts  for  adjudication  (Al- 
bnqnerque  L.  &  I.  Co.  v.  Gutlerrra,  10  N.  M. 
197,  61  Pac  357),  the  doctrine  of  prior  ap- 
propriation was  recognized  by  the  courts  and 
became  the  settled  law  of  the  territory.  The 
judicial  declaration,  however,  did  not  make 
the  law;  it  only  recognized  the  law  as  it 
had  been  established  and  applied  by  the  peo- 
ple, and  as  it  bad  always  existed  from  the 
flrst  settlement  of  this  portion  of  the  coun- 
try. This  construction  of  the  law  by  the 
courts  has  been  consistently  adhered  to  by 
the  Legislature  of  the  territory,  as  the  vari- 
ous acts  upon  the  subject  will  show. 

[11 J  The  latest  definition  of  the  term  "ap- 
propriation of  water"  under  the  Arid  Region 
Doctrine  of  Appropriation,  by  Kinney,  In  his 
work  on  Irrigation  and  Water  Rights  (2d 
Ed.)  S  707,  is  as  follows:  "The  appropriation 
of  water  consists  in  the  taking  or  diversion  of 
It  from  some  natural  stream  or  other  source 
of  water  supply,  In  accordance  with  law,  with 
the  Intent  to  apply  it  to  some  beneficial  use 
or  purpose,  and,  consummated,  within  a  rea- 
sonable time,  by  the  actual  application  of  all 
of  the  water  to  the  use  designed,  or  to  some 
other  useful  purpose." 

[4]  The  water  in  the  public  stream  belongs 
to  the  public.  The  appropriator  does  not  ac- 
QUlre  a  right  to  specific  water  flowing  in  the 
stream,  but  only  the  right  to  take  therefrom 
a  given  quantity  of  water,  for  a  specified  pur^ 
pose.  He  acquires  this  right  as  above  stated. 
Necessarily  he  must  have  some  suitable  ditch, 
or  other  device,  to  enable  him  to  take  the 
water  from  the  stream.  In  other  words,  the 
water  must  be  captured  before  It  can  be  ap- 
plied to  a  beneficial  use.  In  order  to  apply 
the  water,  and  thereby  invest  the  appropria- 
tor with  a  right  to  continue  to  tate  and  use 


the  same,  he  must  have  suitable  appliances 
for  conducting  the  water  to  the  place  of  use, 
ofiherwlse  he  would  not  be  able  to  use  tlie 
same. 

[6]  The  intention  to  apply  to  beneficial  use. 
the  diversion  works,  and  the  actual  division 
of  the  water  necessarily  all  precede  the  ap- 
plication of  the  water  to  the  use  intended, 
but  It  Is  the  application  of  the  water,  or  the 
Intent  to  apply,  followed  with  doe  diligence 
toward  application  and  ultimate  application, 
which  glvra  to  the  appropriator  the  contin- 
ued and  continuous  right  to  take  the  water. 
All  the  steps  precedent  to  actual  application 
are  but  preliminary  to  the  same,  and  des^n- 
ed  to  consummate  the  actual  application. 
Without  such  precedent  steps  no  application 
could  be  made,  but  It  is  the  application  to  a 
beneficial  use  which  gives  the  continuing 
right  to  divert  and  utilize  the  water. 

[I]  Applying  these  principles  to  a  commu- 
nity acequla,  and  the  question  raised  by  the 
demurrers  In  this  case  become  easy  of  so- 
lution. A  number  of  people  settle  In  a  given 
community,  each  owning  lands  capable  of 
being  irrigated  from  a  natural  stream.  A., 
for  example,  conceives  the  Idea  of  Irrigating 
his  farm.  He  finds  that  his  neighbors  like- 
wise desire  to  Irrigate  their  lands.  They 
agree  to  construct  a  common  ditch  to  the 
8onrc6  of  supply.  Each  Individual  ctrntilb- 
utes  his  labor  and  money,  and  the  ditch  is 
constructed,  capable  of  carrying  a  sufficient 
amount  of  water  to  Irrigate  the  lands  of  all 
the  iHirtles.  They  appoint  a  mayordomo  or 
BUperintend^t,  whose  business  It  Is  to  divert 
the  waters  from  the  stream  Into  the  irrigat- 
ing ditch.  This  mayordomo  is  but  the  agoit 
of  the  individual  owners  of  the  lands  nnder 
Che  ditch,  and  when  he  turns  the  water  in  he 
is  acting  for  them.  The  water  fiows  down 
the  ditch  and  A.  takes  therefrom  the  water 
to  irrigate  his  farm.  He  has  applied  the 
water  to  a  beneficial  use,  and  by  reason  of 
such  application  he  has  acquired  the  right 
to  continue  to  divert  from  the  public  waters 
a  sufficient  amount  to  irrigate  his  lands. 
The  people  under  the  community  system,  as 
steted,  have  no  right  to  any  specific  water 
flowing  In  the  river,  but  by  the  completed  ap- 
propriation each'  has  the  right  to  continue  to 
divert  therefrom  water  suffid^t  for  the  pur- 
pose for  which  It  is  used. 

[7]  The  ditch,  or  carrier  system,  having 
been  constructed  by  the  joint  labors  of  all 
the  water  users.  Is  owned  by  them  as  tenants 
in  common ;  each  having  a  common  Interest 
in  the  same.  While  this  is  true,  each  has  t 
several  right  to  take  water  from  the  stream 
system  for  the  irrigation  of  his  lands.  After 
the  water,  the  right  to  divert  which,  as  stat- 
ed, is  vested  in  the  several  parties,  has  been 
actually  diverted  under  such  several  rlgbts, 
into  the  ditch,  and  reduced  to  possession,  and 
by  such  diversion  becomes  Intermingled,  such 
waters  are  probably  owned  by  the  parties  u 
tenants  In  common.  Under  such  commuolty 
systems,  the  water  oommlssl oners  or  mayo^ 
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domo  bttd  general  chai^  of  the  ditch  and 
distributing  ayetem ;  It  was  hla  duty  to  keep 
It  In  r^alr,  aeseiiatng  the  labor  npon  the 
parties  using  the  ditch.  Be  dlrerted  the 
water  Into  the  ditch,  bnt  only  by  rlrtiie  of 
Tights  aoiuired  by  Indlrldoal  naera,  by-  com- 
pleted approitriatlons,  or  rlgbts  acquired  to 
divert  water.  He  dlatrlbnted  tSie  waters 
eQtiltably  to  Ute  aereral  users,  la  proportion 
to  the  lands  Irrigated,  taking  Into  considera- 
tion the  natore  of  the  crops  and  quantity  re- 
qolied.  No  one  Is  oitltled  to  waste  water. 
When  bis  reqidvements  have  been  satisfied, 
he  90  loiiger  has  a  riijht  to  the  nse  oC  water, 
but  must  pemdt  others  to  use  It 

Snch  being  the  case,  we  are  of  o{dnlon,  that 
prior  to  the  uactment  of  tiie  statute  of  1896, 
supra,  making  sneh  commimity  acequlas  cor- 
porations, for  cartaki  pnrpoeea,  each  Indtrid- 
nal  water  user  under  a  community  aceqnla 
was  the  owner  of  a  right  to  take  water  from 
the  pabUc  stream  or  aoarce  from  which  it 
was  drawn,  which  right  was  divorced  from 
and  Indqjoidmt  of  the  right  enjoyed  by  his 
co-consumer;  that  the  fact  that  each  water 
was  Averted  Into  a  ditch,  owned  in  cMnmon 
with  other  water  users,  did  not  give  sudi 
other  users  any  Interest  in,  or  control  over, 
the  right  to  take  water,  or  water  right,  which 
each  indlvldnal  consomer  possessed;  that 
tbe  right  to  divert  whtee,  or  the  water  right, 
is  appurtenant  to  spedfled  lands,  and  Inheres 
In  the  owner  of  the  land;  that  the  right  is  a 
several  right,  owned  and  exwcfeed  by  the 
individual,  and,  the  officers  of  the  commonly 
aceqnla,  in  diverting  the  water  act  only  as 
the  agents  of  the  approprlator. 

Section  44.  c  40,  S.  L.  1907,  proTldes:  "AH 
water  nsed  in  this  territory  for  Irrigation 
purposes,  except  as  otherwise  provided  In 
this  act,  shall  be  considered  appurtenant  to 
the  land  upon  which  It  is  used."  This  provi- 
sion was,  we  believe,  but  a  rect^fnltion  of  the 
law  relative  to  waters  osed  for  irrigation, 
established  by  general  custom.  Where  land 
Is  owned  In  severalty,  to  which  a  water  right 
is  appurtenant,  which  water  right  Is  of  course 
only  a  right  to  take  from  the  public  stream  a 
sufficient  amount  of  water  to  properly  irrl- 
gate  the  land,  we  fall  to  understand  how 
SDCh  a  right  could  be  owned  in  onnmon  with 
otber  water  users. 

Appellees  have  dted  us  to  section  62, 
Black's  Pomeroy  on  Water  Bights,  where  the 
author  aays:  "Whenever  ditches  or  other 
structures  for  diverting  or  appropriating 
watw  belong  to  two  or  more  proprietors, 
such  owners  are,  in  the  absmce  of  special 
agreements  to  the  cfmtrary,  tenants  in  com- 
mon of  tbe  ditch,  and  of  the  water  ri^ts  con- 
nected Uierewith,  and  their  pn^rletary  rl^ts 
are  governed  1^  the  rules  of  law  regulating 
tenancy  In  common"— and  also  refer  to  tbB 
cases  of  St  Anthony  Falls  Water-Pow» 
V.  0117  of  Minneapolis  41  Wan.  27D,  48  N.  W, 
68;  Bradley  v.  Harkness,  28  CaL  69;  T^ytle 
Creek  Water  Co.  t.  Ferdew,  66  OaL  447.  4 


Pae.  42&  The  learned  author  and  the  eourta, 
we  believe,  erroneously  consider  the  water 
rights  attached  to  the  ditch,  which  of  courae 
Is  owned  by  t^  parttes  ocmstro^ng  It  as 
tenants  in  common,  whereas  said  water  rlj^ts 
are  appurtenant  to  the  lands  owned  In  sever* 
alty  by  the  parties.  Ihe  diteb  Is  tflmply  the 
carrier,  or  agency  vmptoyed  by  the  parties, 
to  cMidnct  flie  watw,  tbe  right  to  which  la 
appurtenant  to  the  land,  to  the  land  to  be 
irrigated.  Suppose,  for  example,  that  two 
ftirmwa  eadi  owned  a  farm;  tiieir  lands 
being  contiguous.  In  order  to  reach  their 
lands  they  should  Jointly  construct  a  wagon 
road  to  the  sameu  The  road  would  be  owned 
tbe  parties  jointly  or  as  tenants  In  com- 
mon. Bach  would  hava  the  ritfbt  to  use  the 
road.  The  fact  that  they  haul  their  produce 
raised  on  tbe  farm  over  the  wagon  road  thus 
constructed  would  not  make  them  tenants  in 
common  of  the  crops  so  hauled.  However,  if 
they  should,  for  instance,  mix  their  grain 
together,  for  the  purpose  of  hauling  it  to 
market,  they  would  of  course  be  tenants  in 
common  of  the  grain  so  commingled. 

In  tbe  ease  of  Norman  v.  Gorbley,  82  Afont 
109.  70  Fac.  1050,  this  principle  Is  applied 
by  the  Supreme  Court  of  Montana.  The 
court  say:  "To  oonsUtute  a  tenancy  in  c(Hn- 
mon  there  must  be  a  right  to  the  unity  of 
poeseaslon  (17  Am.  A.  Eng.  Shtc.  li.  [2d  flML] 
661,  and  cases),  and  if  this  right  is  destroyed, 
the  tenancy  no  Icmger  exists.  With  respect  to 
a  water  right  this  unity  must  extend  to  the 
right  ot  user,  for  tiie  parties  can  have  no 
title  to  the  water  Itself." 

In  the  case  of  City  of  Tellnrlde  v.  Davis, 
88  Colo.  S65,  80  Pac.  1061.  108  Am.  St.  Rep. 
101,  tbe  Colorado  Supreme  Court  considered 
a  similar  question.  There  two  parties  con- 
structed a  ditch  for  the  purpose  of  conveying 
water  to  mining  claims,  each  owning  a  Bo- 
rate claim.  The  waters  were  carried  through 
the  ditch  to  the  (dalms.  where  each  party 
utilized  one-half  of  the  water.  The  trial 
court  held  that  tbe  appropriation  made  by 
the  parties  was  a  j<tot  appropriation,  and  was 
owned  and  heLA  by  them  as  tenants  in  common 
and  that  nether  cotild.  without  the  conseot 
of  the  other,  divide  tbe  water  at  any  other 
point  than  where  they  had  theretofore  divid- 
ed it,  nor  divert  or  take  his  water  through 
a  dUTerent  headgate.  Tbe  court  say:  "We 
think  the  court  below  erred  in  holding  that 
the  appropriation  made  by  Brown  and  Davis 
invested  them  with  a  joint  ownership  of  tiie 
water  appropriated.  While  it  Is  true  that 
they  acted  together  in  making  the  appropria- 
tion and  In  constructing  the  dttch.  It  was 
their  understanding  that  each  was  to  be  en- 
titled to  one-half  of  ttie  Water  so  appropriat- 
ed, and  such  share  was  to  be  applied  on  tlie 
separate  estate  and  land  of  each;  and,  while 
there  was  a  unity  ot  poeaearton  In  the  water 
while  it  was  being  carried  through  tbe  dltdi, 
yet  when  it  reached  the  <Mdo  plaoei^  the 
property  of  Mr.  Brown,  such  unity  of  posses- 
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sJon  ceased,  and  one-balf  of  the  water  was 
diverted  to  his  Indlvidaal  use,  wbUe  tlie  re- 
maining one-balf  was  continued  on  tUl  It 
reached  the  Kokomo  placer,  the  separate  and 
individual  property  of  appellee.  The  water 
was  not  used,  or  to  be  used,  upon  any  land 
Jointly  owned  hj  tbem,  but  as  stated  above, 
was  to  be  used  upon  each  one's  separate  and 
Individual  land.  In  these  drcomstances,  the 
right  to  a  unity  of  possession  necessary  to  con- 
stitute a  tenancy  In  common  did  not  extend 
to  the  right  of  user,  which  is  essential  to  the 
existence  of  such  a  tenancy  In  a  water  rl^^t 
Norman  t.  Corbl^,  32  Mont  18C^  79  Pac. 
1059." 

[I]  Did  the  act  of  1895  change  the  status, 
In  this  r^ard,  of  the  right  acquired  by  the 
Individual  to  divert  and  utilise  water  from  a 
public  stream?  This  question  was  apparently 
fully  answered  by  the  territorial  Supreme 
Court,  in  the  case  of  Candelaria  v.  Tallejos, 
IS  N.  M.  147,  81  Pac.  SS9.  where  it  enunciated 
the  doctrine  that  the  organization  of  such  an 
association  In  no  manner  involved  the  sur- 
render ot  individual  property  rights.  The 
court  say:  "We  are  ot  tts/isioa  that  nndw  that 
systrau  he  remtdned  as  any  other  citbsen  vest- 
ed with  full  ri^ts  of  property,  sacred  against 
any  alienation  exc^  by  his  consent  or  by 
due  process  of  law.  •  •  •  The  corpora- 
tibn  thus  created  *  •  •  has  only  the 
powers  expressly  or  by  necessary  implication 
granted  to  it  by  the  act  creating  it  and  no 
nuve.  It  belongs  to  tlie  claas  of  corporations 
known  as  public  involnntaiy  qnaat  corpora- 
tions—citing  Elmore  r.  Drain^e  Gommls- 
sloners,  13S  IlL  2(»"278,  2B  N.  D.  1010.  2S 
Am.  St  Rep.  368.  •  •  •  This  was  no  vol- 
untary organization;  the  owners  of  these 
lands  and  the  water  rl^ts  appurtoiant  there- 
to were  not  given  leave  to  incorporate,  as  a 
preliminary  to  which  they  deeded  their  sev- 
eral holdings  to  the  corporation.  On  the 
contrary,  the  Legislature,  for  the  purpose 
purely  of  more  conveniently  and  economically 
distributing  the  water  upon  such  lands,  and 
thus  perhaps  of  leaving  by  such  economical 
use  an  overplus  for  new  appropriations,  de- 
cided to  make  corporations  out  of  each  of  the 
ditches.  The  Legislature  did  not  take  away 
or  diminish  any  property  rls^ts  previously 
held  by  the  several  owners,  nor  could  it  do 
so.  •  •  •  As  it  could  not  by  Ite  fiat  con- 
fiscate the  property  of  Ite  dtizena.  It  could 
not  by  creating  a  corporation  and  officers 
thereof  confide  to  such  corporation  the  power 
to  confiscate  property.   •   •   ♦ " 

The  words,  "  'that  such  officers  shall  have 
general  charge  of  all  affaire  pertaining  to 
the  same,*  *  *  *  do  not  disturb  property 
r^ts  as  they  previously  existed  in  the  vari- 
ous coparceners;  they  do  not  disturb  or  de- 
stroy  priorities  as  they  existed  before  the 
statute  of  Incorporations;  they  do  not  give 
the  power  to  take  away  from  one  the  water 
tMloDgiiit  to  him  and  to  give  it  to  another." 


The  act  in  Question  was  administratlTe 
only,  and  for  oonvenlraice  gave  a  legal  status 
to  such  organizations,  in  order  to  fadlitete 
the  distribution  of  the  water  and  the  mainte- 
nance of  the  ditches  and  laterals.  It  did 
not  attempt  to  Interfere  with  the  righto  there- 
tofore owned  by  the  indlvlduaL  It  conld 
not,  had  it  so  desired,  have  arbitrarily  di- 
vested the  individual  of  his  right  to  divert 
and  utilize  water  and  Invest  the  same  in  the 
corporation  by  it  created.  That  it  did  not 
attempt  to  do  so  is  plain. 

[I]  If  onr  conclusion  is  sound*  and  flw 
ri^t  to  diTort  and  utilize  water,  acquired 
under  a  community  ditch,  is  a  sereral  right, 
vested  in  the  IndiTidul  anitropriatoc;  it  nec- 
essarily fOUows  that  file  individual  is  a  pnq»- 
er  and  necessary  party  In  an  action  for  the 
adjudication  at  wator  rltfit^  where  socb 
rU^to  are  exndsed  through  a  commnnlty 
ditoh.  It  U  be  true  that  the  indlridnal  la 
the  owner  of  the  right  to  divert  water.  It 
would  Deoessarlly  follow  that  he  would  only 
be  bound  by  Oecne,  in  a  ault,  to  which  he 
was  a  party. 

Appellees  contend  that  the  appelant  nec- 
essarily would  not  have  any  priori^  of  rl^ 
over  his  co-water  users  under  the  Meellla 
Community  Ditch.  Admitting  for  the  purpose 
of  argumffiit  only  that  this  contention  is 
sound,  it  does  not  mlUtete  against  his  right 
to  maintain  this  action.  He  has  the  right 
to  have  all  the  priorities  adjudicated  and  set- 
tled by  a  decree  of  tbe  court  even  thous^ 
such  righte  would  be  held  co-ordinate  and 
equal  with  his  own.  It  was  the  evident  de- 
sign of  the  Legislature,  by  chapter  49,  8.  L. 
1907,  to  have  adjudicated  and  settled  by  Ju- 
dical decree  all  water  righte  in  the  state,  to 
have  determined  the  amount  of  water  to 
which  each  water  user  was  entitled,  so  Uiat 
the  distribution  of  water  could  be  fadllteted, 
and  the  unappropriated  water  to  be  deter- 
mined, in  order  that  it  might  be  utilized. 

The  only  remaining  ground  of  demurrer, 
not  disposed  of  by  what  has  been  above  said, 
is  ground  No.  1  in  the  demurrer  interposed 
by  F.  J.  D.  Westell,  vie:  "That  the  com- 
plaint does  not  show  by  what  right  plaintiff's 
alleged  predecessors  in  intraest  diverted  the 
waters  of  the  EIo  Grande  river,  nor  that  any 
such  right  to  divert  ever  existed  In  favor  of 
said  alleged  predeoessors  In  Interest  nor  that 
plaintiff  is  now  the  bona  fide  holder  or  owner 
of  any  right  or  has  any  right  to  the  present 
use  of  any  of  tbe  alleged  diverted  water,  nor 
what  amount  of  water  was  diverted  from  the 
MesUla  Community  Dlteh."  A  reading  of  the 
complaint  and  construing  the  law  relative 
to  such  water  righte  as  above  applied,  will 
clearly  demonstrate  the  lack  of  merit  in  this 
ground  of  the  demurrer.  Our  oonctauton  Is 
that  the  dlstri<ft  court  emd  ta  sustaining 
each  of  said  demurrezSi 

We  are  also  of  tb»  opinion  that  the  motiai 
to  make  the  complaint  more  deOaito  and 
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certain.  Interposed  by  tbe  Las  Ornces  Oom- 
manlty  Ditch,  should  not  b«ve  been  sastaln- 
ed.  aa  to  the  groonds  set  forth  In  the  state- 
ment of  ikcts. 

Tbe  lint  gnnmd  of  the  motion,  which  was 
sofltalned  by  tbe  oonrt,  was  that  tbe  plaintlfl 
be  nqirired  to  allege  wbethn  or  not  tbe  Me- 
riUa  Gonummltr  Ditch  Is  a  corporation,  and 
wbetber  the  plaintiff  Is  a  member  of  the 
same.  In  view  of  our  cuMlnslon  aa  to  the 
natnre  and  chanieter  of  such  oorporettons  It 
1b  evldeot  tbat  socb  an  aUecallon  Is  wholly 

 MiiinsMfj   Howenr,  the  tocts  aUeged  In 

paragraph  4  (tf  tbe  coNsqtlalnt  cleaily  ahow 
tbe  organisation  and  existence  of  an  asaoda- 
tlon  BUdi  as  was  dedared  by  tbe  act, of  1896 
to  be  a  corporation  for  certain  specified  pur- 
poses, and  tJie  complaint  farther  ahowB  that 
tbe  plalntlfC  Is  a  member  of  such  association. 

The  second*  fbnrth,  twelfth,  and  fifteenth 
growids  of  ttie  moUon  sustained  by  the  court 
have  been  disposed  of  by  what  we  have  said 
In  discnaslns  the  demurrers,  and  further  ar- 
gument is  unnecessary.  ISieae  grounds  of  the 
motion  were  predicated  iQton  tbe  assoiQption 
tbat  the  MeslUa  Community  Ditch  was  the 
proper  party  to  institate  tbe  action,  and  that 
a  member  of  such  a  community  corporation 
oonld  not  maintain  the  action  In  his  own 
name,  and  were  designed  to  require  plaintiff 
to  allege  facts  In  his  conqtlaint  more  clearly 
establlBhlng  the  fact  that  tw  aoanirad  bis 
rights  as  a  member  of  such  a  commonity  as- 
soclation  or  con^oration.  This,  as  we  have 
seen,  would  not  militate  against  his  right  to 
maintain  tbe  action,  and  such  allegations 
would  add  nothing  material  to  the  (»mplalnt 

[It]  The  sixth,  seventh,  and  eighth  grounds 
of  the  motton  were  designed  to  require  plain- 
tiff to  allege  whether  he  had  entered  into  an 
i^eement,  to  convey  his  water  rights  to  the 
Elephant  Butte  Water  Users'  Association, 
and  to  require  him  to  state  the  nature  and 
character  of  such  association.  The  fact  that 
he  had  entered  Into  an  agreement  to,  in  the 
future,  convey  Ms  rights  to  another  party 
would  not  preclude  him  from  maintaining 
the  suit  He  alleged  in  his  complaint  that 
he  was  the  owner  of  the  right  Until  the  ti- 
tle to  such  right  passed  from  him  he  would 
have  the  right  to  maintain  the  suit.  We  fall 
to  perceive  how  it  was  In  any  way  material 
to  the  cause  of  action  to  allege  the  required 
facts.  By  BustalnlDg  the  motion  upon  these 
grounds  tbe  court  required  plaintiff  to  plead 
facts  whldi  were  foreign  and  not  relevant  to 
the  cause  of  action  set  forth  in  the  complaint, 
and  facts  which,  if  they  existed,  could  prop- 
erly be  raised.  If  at  all,  only  by  answer. 

For  the  reasons  stated,  the  cause  Is  revers- 
ed, with  directions  to  the  district  court  to 
oTerrule  the  demurrer,  and  the  motion  to 
make  the  complaint  more  definite  and  cer- 
tain; and,  it  Is  80  ordered, 

HANNA  and  PAItKBB,  JJ.,  concur. 


LA  HBSA  COiiMUNITZ  DITOH  v.  APPBIr 
ZOIDLLBB  et  aL    (No.  1822.) 

rgiuneme  Oonrt  of  New  Mexico.  Apifl.  38» 
1914.) 

(Bvltahtu  Tty  1h»  Ooitrt) 

1.  Watsbs  akd  Watbs  Coubsxb  (i  28T*)— 
iBBioATion— OoiucnoH  or  Asssssm?**— 

BXHSDT. 

No  remedy  is  provided  for  the  collection  ef 
aBsessmentH  levied  by  acequla  commisaioneps, 
under  Uie  provlsiona  of  paragraph  11  of  tne 
Compiled  Laws  of  1897,  as  amended  by  sectjpn 
1»  ft  44,  S.  Ia  1903,  except  the  deprivation 
of  the  delinquent  party  of  the  right  to  the  use 
of  water  until  payment  is  made,  and  the  com- 
munity officers  are  neceflsarlly  confined  to  the 
remedy  ^ven. 

[Ed.  Note.— lV)r  other  cases,  see  Waters  and 
Water  GbnisM.  Ont  Dig.  |812;  Dee.  Dig.  » 
257.*] 

2.  Watbbs  and  Watbb  Cootses  (|  266*)— 

IBBIOATION — OmnSBS— IteFEHSE. 

Where  a  party  is  in  default  In  the  pay- 
ment of  soeh  en  Bflsessment,  and  has  been  noti- 
fied not  to  take  and  use  water  antll  eucb  as- 
sessment Ifl  paid,  and  such  delinquent  consum- 
er, in  violation  of  such  order,  takes  and  uses 
water,  he  is  guilty  of  a  misdemeanor.  It  is  no' 
defense,  in  a  proBecntion  for  such  misdemeanor, 
to  allege  ana  prove  that  tlw  assessment  so 
levied  and  not  paid  by  the  water  user  is  execs* 
alve. 

[Ed.  Note.— For  other  cases,  sea  Waters  and 
Water  Courses.  Dec.  Dig.  |  266.*] 

3.  iNJUNOnOET  (i  118*)— COHPtAINiy^BaaSN- 
TIAIiH- IBBXPABABIX  DAXAaXB. 

In  an  action  for  injunction  it  is  essential 
tbat  the  complaint  disclose  facts  In  order  to 
enable  the  court  to  determine  from  the  facts  so 
alleged  the  necessity  of  awarding  the  extraor- 
dinary remedy  of  injunction.  The  naked  al- 
legation, that  great  and  immediate  irreparaUe 
damage  will  result  to  the  plaintiff,  unsupported 
by  any  facts,  is  not  Bufficieot.  The  complaint 
must  show  how,  in  what  way,  and  for  what 
reason  the  threatened  damages  are  irreparable. 

(Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  I>iff.  H  228-242;  Deft  Dig.  i  118.*] 

4.  Watkbs  and  Watbb  Ooubos  (I  247*)— 

IBBIGATION  —  UHUWrUL    DXVBBSIOn  —  iH- 

JUNCTION. 

The  unlawful  diversion  of  water  from  a 
community  acequia  or  tbe  naked  trespass,  un- 
accompanied with  great  or  irreparable  damage 
or  mischief  will  not  warrant  equitable  relief,  as 
tbe  statute  affords  an  ample  remedy. 

[Ed.  Note.— For  other  case^  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  814;  Dea  Dig.  1 
247.*] 

5.  iNnnroixoH  (I  102*)<-6BOT7irn»'CanaiiAi. 
Acts. 

Bqui^  will  not  interfere  to  prevent  tbe 
commission  of  a  crime.  It  will,  however,  in- 
tervene to  protect  property  and  property  rights 
from  irreparable  mjury,  even  though  the  acta 
•ought  to  be  mjolned  are  criminal  acts.  But 
the  court  will  not  award  equitable  relief  mere- 
ly because  the  acts  complained  of  conatitute 
a  violation  of  a  criminal  statute. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  IMg.  1176;  Dec.  Dig.  1 102.*] 

6.  PlAADIirO    (t  416^— OVKBBUXJNO  OW  DB* 

inraBBB— Waitkb. 

When  the  complaint  fails  to  state  a  cause 
of  action,  and  clearly  shows  that,  upon  the  case 
as  stated,  the  plaintiff  cannot  recover,  and  the 
demurrer  of  the  defendant  thereto  is  overruled, 
be  may  answer  upon  leave  and  go  to  trial,  with- 
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out  loaisp  tbe  right  to  have  the  judgment  npon 
the  verdict  reviewed  for  the  error  in  overrnl- 
ing  the  demurrer.  Tbe  error  is  not  waived  by 
answer,  nor  ia  it  cured  bj  verdict,  where  the  de- 
fects in  the  compUint  are  not  supplied  hy  the 
evidence. 

[BM.  Note.— For  other  caaea,  see  Pleading, 
Gent  Dig.  H  1399,  1403-1406;   Dec  Dig.  $ 

7.  Eqtjitt  (S  329*)— Pleading— Cub«  or  Bb- 

BOB. 

While  the  filing  of  a  crosa-biU.  founded  on 
natters  of  equitable  cognizance,  will  cure  any 
defects  of  jurisdiction  under  the  original  bill, 
and  authorize  the  granting  of  relira  to  any 
party  entitied  thereto,  stlU,  if  the  erosa-bill 
nils  to  sUta  grounds  tor  eqnitaUe  relief,  the 
detect  ia  not  cured. 

[Ed.  Note— For  other  cases,  see  Bqnity,  Cent 
Dig.  8S  668-659;  Dec.  Dig.  {  328.*™ 

a  Injunction  (|  74*)— Soon  ov  RsTmr— 
ExEBciSB  or  DieCBEnON. 

Courts  of  equity  will  not      in  reflew  of 

.  the  proceedings  of  subordinate  political  or  mu- 
nicipal tribunals,  and  where  matters  are  left  to 
the  discretion  of  sudi  bodies,  Uie  exercise  of 
that  discretion  in  good  faith  is  conclusive,  and 
will  not^  in  the  absence  of  fraud,  be  disturbed, 

'  _  [Bd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  142,  ISO;  D^Dig.  |  74.»] 

9.  SeI-OtT  and  COUNTSBOUIlf  (S  34*)— SUB- 
JEOr-HATTXB  or  GOTTNTEBCLAIIC. 

A  counterclaim,  under  the  Code,  must  be 
intended  to  answer  the  complaint,  and  must 
ran  counter  to  plaintiff's  demand,  In  whole  or 
in  part 

[Ed.  Notft— BVw  other  caaea,  see  Set-Off  and 
pountercUim,  Gent  Dig.  M  «.  W;  D«!.  Dig. 
S  «4.*] 

Appeal  from  District  Court,  Dona  Ana 
County;  B.  L.  Medler,  Judge. 

Suit  hy  tbe  Lb  Meaa  Community  Ditch,  a 
corporation,  to  enjoin  Nicholas  Appelzoeller 
and  otbers  from  nsing  water  contrary  to  or- 
dWB  of  commlaBiODers  and  mayordomo. 
From  judgment  for  plaintiff,  defendants  ap- 
peaL    Beveraed,  with  directions. 

Holt  &  Sutherland,  of  Las  Gnices,  for  ap- 
pellants. Yonng  &  Tonng  and  J.  H.  Paxton, 
all  of  Laa  Cruces,  for  appellee. 

ROBERTS,  C  J.  This  Is  a  salt  brought 
by  the  La  Mesa  Community  Ditch  against  a 
large  number  of  water  right  owners  In  the 
dltc^  to  restrain  them  from  using  water  con- 
trary to  tbe  orders  of  the  commissioners  and 
mayordomo.  Among  other  things,  the  com- 
plaint alleges  that  on  December  2,  1912,  the 
commissioners  of  the  ditch  made  an  assess- 
ment  for  each  day's  fatigue  current  for  the 
following  year,  "to  provide  funds  for  the 
payment  of  the  salary  of  the  mayordomo  and 
other  legitimate  expenses  Incident  to  tbe 
proper  conduct  and  maintenance  of  the  ditch 
for  1913,"  and  that  such  assessment  was 
necessary  for  tbe  purposes  mentioned;  that 
due  notice  of  the  assessment  was  given  t4^ 
and  demand  for  the  payment  of  same  made 
upon,  all  water  right  owners;  that  defend- 
ants failed  and  refused  to  pay  the  assess- 
ment; that,  to  wit.  May  9,  1913,  plaintiff 
ordered  defttidantB  not  to  take  or  use  wa- 


ter  from  the  ditdi  until  the  assessment  wu 
paid;  tibftt  defendants  conttanialljr  ttucoft- 
er  to<&  and  need  sncfa  water,  and  threatened 
to  continue  so  doing  contrary  to  anch  orders, 
"to  plaintiff's  great  and  In^pambte  dan- 
ag«";  and  that  platntlff  bad  no  adequate 
remedy  at  law  in  the  premises.    l%e  com- 
plaint was  verified,  and  upon  tbe  ex  parte 
showing  tbna  made  a  prrtlndnary  injonctkm 
was  issned.  together  with  an  order  to  show 
cause.   To  the  complaint  detetdnnts  inter- 
posed a  demurrer,  npon  tba  gcoand  that  It 
did  not  state  taeu  mffldent  to  conatltDte  a 
cause  of  action,  because,  among  other  rea- 
sons specified,  it  appears  from  the  allegations 
of  tbe  conqilabit  that  plaintiff  was  not  with- 
out an  adeaoBte  remedy  at  law,  as  tbe  stat- 
ute of  New  MeESuM  prescribed  a  specific 
mnedy  for  the  wrong  comiAalned  of  by  plain- 
tiff. The  demvrrer  was  overruled.  Defmd- 
anta  tberssfter  filed  an  answer  to  the  mer- 
its, and  by  way  of  cross-bill  or  counter- 
claim attempted  to  secure  affirmative  rell^ 
against  the  plaintiff:  (1)  To  prevent  plain- 
tiff from  closing  down  tiielr  varlons  bead- 
gates  and  depriving  them  of  tbe  use  of  wa- 
ter, because  of  the  alleged  illegality  of  the 
assessment;  and  (2)  to  compel  plaintiff  to 
reconstruct  the  Intake  and  a  portion  of  the 
main  ditch,  theretofore  all^^  to  have  beoi 
washed  out  by  floods.  The  ground  set  torth, 
as  a  predicate  for  tbe  alleged  lUegaUty  of  the 
assessment,  was  as  follows :  TPbat  as  crosa- 
complainants  are  informed  and  t>^eve,  and 
therefore  aver,  said  cash  asseesm^it  In  tbe 
amount  aforesaid  was  not  necessary  for  the 
payment  of  the  salary  of  the  mayordomo  of 
said  community  ditch  and  other  legitimate 
expenses  Inddoit  to  the  proper  eondnct  and 
maintenance  of  said  community  ditch,  but 
was,  and  is,  largely  In  excess  of  tbe  amount 
required  for  such  purposes."    A  demurrer 
was  Interposed  to  each  of  said  cit>ss-tdlls, 
which  was  sustained  as  to  tbe  second  and 
overruled  as  to  the  first.    Therenpcm  reply 
was  filed  by  the  plaintiff,  and  the  cause  pro- 
ceeded to  trial.    The  court  held  that  tbe 
burden  of  proof  was  upon  the  defendants  up- 
on th^  cross-bill,  and  after  defendants  In- 
troduced th^r  evidence,  judgment  was  eo- 
tered  for  the  plaintiff,  oijoinlng  defiendants 
from  using  water  until  their  aaseaBmwti 
had  been  paid.   Prom  the  judgment  so  ren- 
dered this  appeal  is  prosecuted. 

Appdlants  have  assigned  and  dlseussed  in 
their  brief  many  alleged  errors  relating  tft 
rulings  of  the  court  upon  the  pleadings  and 
the  trial  of  the  cause.  We  shall  confine  oar 
attention,  however,  to  the  pleadings,  for  oar 
conclusions  thereon  will  dispose  of  the  con- 
troversy. 

[1]  In  order  to  arrive  at  an  understand- 
ing of  the  questions  Involved,  It  is  perhaps 
advisable  to  set  out  the  sections  of  the  stat- 
ute which  gave  rise  to  tbe  controversy,  as 
the  proper  solution  of  the  questioiis  present 
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ed  depend,  more  or  less,  upon  the  proper  con- 
struction of  these  statutes. 

Paragraph  11  of  the  Corniced  Laws  of 
1897,  as  amended  by  section  1,  c  44,  8.  L. 
1908,  in  part,  reads  as  follows:  "The  comndiB- 
SEtonera  shall  assess  fatlsae  woik  or  task  of 
all  parties  owning  water  rights  In-  said  com- 
munity dltdies  or  acequlas,  and  shall  have 
power  to  contract  and  be  contra<^ed  with 
and  also  to  make  all  necessary  assessments 
to  provide  fnnds  for  the  payment  of  the 
•alaiy  of  the  mayordomo  and  other  legiti- 
mate openses  Incident  Co  the  proper  con- 
duct and  maintenance  of  the  aceQiilas  under 
tbdr  charge,  and  also  to  make  contracts  for 
obtaining  water  for  Irrigation  purposes  In 
connection  with  th^  ditches,  such  contracts 
to  be  ratified  by  a  vote  of  a  majority  of 
the  owners  of  water  rights  In  said  ditch- 
es; and  shall  have  a  general  charge  and  con- 
trol of  all  affairs  pertaining  to  the  same, 
together  with  the  power  to  receive  money  In 
Ueu  of  said  fatigue  or  task  work  at  a  price 
to  be  fixed  by  them;  and  shall.  Immediate 
upon  taking  office,  provide  by-laws,  roles  and 
regolatlons  not  in  conflict  with  the  lam  of 
the  territory  for  the  government  of  said 
ditch  or  aceqnla,  and  a  ji^lnted  copy  thereof 
shall  be  furnished  to  each  owner  of  a  water 
right  In  said  ditch." 

Section  18,  G.  L.  1897,  as  amended  by  seo- 
tion  2,  c.  44.  3.  L.  iSOS,  reads  as  follows: 
"Any  person,  not  the  owner  or  duly  authoris- 
ed representative  of  the  owner,  of  a  water 
right  in  said  dttch,  or  any  such  owner  or  rep- 
resentative, who  shall  contrary  to  the  orders 
of  the  mayordomo  or  commissioners,  cut, 
break,  stop  up,  or  Interfere  with  said  acequla, 
or  any  contra  or  lateral  acequia  thereof,  or 
take  or  use  water  from  the  same  contrary 
to  such  orders,  shall  be  guilty  of  a  misde- 
meanor, and  upon  domplalnt  made  before  the 
nearest  Justice  of  the  peace,  a  warrant  shall 
issue  for  his  arrest,  as  in  the  case  of  any  oth- 
er olTense  against  the  territory,  and  upon 
conviction  the  defendant  shall  be  fined  in  a 
sum  of  not  less  than  ten  dollars  nor  more 
than  fifty  dollars  and  in  default  of  the  pay- 
ment of  said  fine  shall  be  confined  In  the 
county  jail  for  a  period  of  not  less  than  five 
nor  more  tban  thlrt?  day&  And  it  is  hereby 
made  the  duty  of  the  mayordomo  of  any  sudi 
acequia,  to  prosecute  in  the  name  of  the  ter- 
ritory of  New  Mexico  any  violation  of  this 
section  whenever  he  shall  obtain  knowledge 
thereof,  and  his  failure  to  do  so  shall  be 
deemed  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  a  sum  not  less  than 
twen^-five  dollars  nor  more  than  fifty  dol- 
lars or  by  imprisonment  In  the  cotinty  Jail 
not  less  than  ten.  nor  more  than  thirty  days." 

Other  provisions,  relating  to  community 
acequlas  will  be  found  in  chapter  1,  C.  L, 
1897,  and  amendmepts  thereof.  It  Is  not  nec- 
essary to  set  out  in  full  the  other  provisions 
of  the  law,  and  it  probably  will  suffice  to  say 
that  the  Legislature  has  made  provision  for 
the  regulation,  government,  and  control,  of 
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acequlas,  in  order  to  facilitate  the  distribu- 
tion of  water,  and  the  upkeep  and  repair  of 
the  ditches.  A  discussion  of  the  history,  na- 
ture, and  character  of  those  community  ace- 
qulas will  be  found  in  the  case  of  Snow  v. 
Abalos  et  aL.  140  Pac.  1044,  decided  at  the 
present  term  of  this  court 

By  the  statutes  provision  Is  made  f<»-  the 
election  of  GommiseionerB  by  the  water  users 
under  an  acequia,  and  the  duties  of  these 
officials  are  prescribed.  They  are  given  pow- 
er "to  make  all  necessary  assessments  to  pro- 
vide fnnds  for  the  payment  of  the  salary  of 
the  mayordomo  and  other  legitimate  expens- 
es incident  to  the  proper  conduct  and  mainte- 
nance of  the  acequlas  under  their  charge." 
Community  acequlas  ate  made  corporations 
for  certain  purposes,  with  power  to  sue  and 
be  sued  as  such.  A  pwson  in  default,  after 
due  notice,  in  the  payment  of  the  amount  as- 
sessed against  him,  has  no  right  to  take  or 
use  any  water  from  the  acequia,  or  contra 
aceqnla  or  lateral  thereof.  If  he  does  so,  in 
violation  of  tbe  orders  of  the  mayordomo, 
his  act  in  so  doing  constitutes  a  misdemeanor, 
for  which  he  can  be  punished. 

[2]  No  remedy  la  provided  for  the  collec- 
tion, by  the  officers  of  the  community  acequia. 
of  the  assessments  so  levied,  except  the  dep- 
rivation of  the  delinquent  party  of  the  right 
to  the  use  of  the  water  until  payment  is 
made,  and  the  community  officers  are  neces- 
sarily confined  to  the  remedy  given.  This 
would  appear  to  be  adequate  and  complete 
remedy,  for  the  member  of  the  conuuunlty 
must  have  water  for  the  Irrigation  of  his 
lands.  If  he  takes  this  water,  contrary  to 
the  orders  of  the  mayordomo,  he  is  subject 
to  a  fine  of  not  less  than  $10  nor  more  than 
$50.  And  each  time  he  opens  his  headgate 
contrary  to  such  orders  constitutes  a  sepa- 
rate ofFense.  In  such  a  prosecution,  it  Is  no 
defense  to  allege  and  prove  that  the  assess- 
ments so  levied  and  not  paid  by  the  water 
user  are  excessive,  for  it  must  be  apparent 
that  the  water  user  would  have  no  right  to 
litigate  the  necessity  of  the  assessment  in  a 
criminal  case.  The  only  question  in  such  a 
case  for  determination  is  whether  the  de- 
fendant took  and  used  the  water  In  viola- 
tion of  the  orders  of  tbe  mayordomo.  If  such 
official  arbitrarily  and  fraudulently  denies 
water  to  a  consumer  to  which  he  Is  Justly 
entitied,  he  would  have  his  recourse  In  a 
court  of  equity, 

[3, 4]  The  bill  of  complaint  in  this  case  al- 
leges that  defendants  are  taking  water  in  vio- 
lation of  the  orders  of  the  mayordomo,  "to 
plaintiff's  great  and  immediate  irreparable 
damage."  No  facts  are  alleged,  however, 
showing  any  damage,  other  than  the  fact  that 
appellants  have  not  paid  the  assessment  so 
levied  This  failure  to  pay  the  assessment, 
in  and  of  itself,  certainly  would  not  warrant 
the  conclusion  that  irreparable  damages 
would  result  from  appellants'  acts  In  taking 
the  water  in  defiance  of  the  orders  of  tbe 
mayordomo.  In  an  action  tot  Injunction  it 
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Is  essoitlal  ttutt  the  complaint  disclose  facts 
In  order  to  enable  the  conrt  to  determine, 
from  the  facts  so  alleged,  the  necessity  of 
awarding  the  extraordinary  remedy  of  in- 
junction. The  naked  allegation  that  great 
immediate  Irreparable  damage  will  result  to 
the  plalnitfl,  nnsupported  by  any  facts,  as  It 
Is,  Is  not  sufficient  Shafor  et  al.  t.  Fry,  164 
Ind.  31S,  78  N.  B.  698.  And  the  complaint 
must  show  bow,  in  what  way,  and  for  what 
reason  the  threatened  damages  are  irrepara- 
ble. Schuster  t.  Myers,  148  Mo.  422,  50  S. 
W.  WS;  Porter  t.  Armstrong,  132  N.  C.  66, 
4S  S.  m  542. 

"The  rule  Is  that,  when  an  Injunction  Is 
Invoked  to  restrain  a  threatened  trespass, 
the  facts  showing  the  great  or  Irreparable 
damage  of  mischief  ai^rehended  should  be 
■et  out  in  the  complaint  or  petition,  as  a 
tare  aTwmoit  to  that  effect  wUl  not  alone 
nilSce,  unless  supported  by  a  proper  aver- 
menfc  of  facts.  This  is  essttitlal  in  order  to 
eoMa  flw  court  to  ^vAge  of  the  necessity  for 
an  Injunction.  In  view  of  the  sererl^  or 
harshness  of  the  remedy  by  injunction,  a 
strict  adherence  to  this  rule  of  pleading  ia 
required.  Oentrerllle,  etc.,  Turnpike  Co.  t. 
Bamett  2  Ind.  S86;  10  Bncy.  PI.  &  Pr.  925, 
026,  9S0.  0B4;  High.  Injuncdona  (3d  Ed.)  f 
722.**  Wabash  Railroad  Oo.  t.  Engleman,  lOO 
Ind.  820,  66  N.  B.  802. 

"The  complaint  all^^as  Qiat,  If  the  trea»- 
urer  Is  permitted  to  collect  this  tax.  It  will 
work  a  great  and  irreparable  injury  to  the 
plaintiff,'  but  the  facts  are  not  stated  show- 
ing to  Uie  court  the  nature  of  sudi  injury, 
or  how,  or  why,  it  will  result ;  and  such  an 
allegation  in  a  pleading  Is  a  mere  conduslon 
of  the  pleader  himself  whidi  all  the  author- 
ities hold  to  be  not  the  allegation  of  a  fact 
High,  t  401,  and  cases  dted.  So  It  wiU  be 
seen  from  the  foregoing  that  by  no  rational 
rule  of  construction  can  this  complaint  be 
held  good."  Insurance  Oo.  r.  Bonner,  24 
Colo.  220,  40  Pac.  866. 

niat  a  water  iiser,  who  Is  bdng  delved 
of  water  to  which  he  is  entitled,  for  tlie  Ir- 
rigation of  his  crops,  may  maintain  an  ac- 
tion in  injunction  to  restrain  the  unlawful 
dlTorslon  of  sudi  water,  upon  a  proper  show- 
ing, is  w6U  settled.  TtAs  is  not  such  case, 
however.  If  we  concede,  without  so  deciding, 
however,  that  the  oommuni^  corporation 
could  prosecute  a  suit,  for  the  protection  of 
the  rights  of  the  individual  consumer,  cer- 
tainly, where  It  sought  to  enjoin  the  diver- 
sion of  the  water,  it  would  he  required  to  al- 
lege the  necessary  fttcts  to  show  irr^arable 
Injury,  or  adequate  grounds  for  the  relief 
sought  The  diversion  of  the  water,  or  the 
naked  trespass,  unaccompanied  with  great  or 
Irr^raUe  damage  or  mischief,  would  not 
warrant  equitable  relief,  as  the  statute  af- 
fords an  ample  remedy.  The  complaint  does 
not  show  that  any  water  user  Is  being  de- 
prived of  water  to  whldi  he  is  entitled,  by 
reason  of  the  alleged  wrongdoing  of  the  de- 
fendants.  For  au^t  that  appears  there  is 


ample  water  fw  all  «f  j^aintUTs  ocnsnnien, 
including  those  who  have  not  paid  Oidr  as- 

sessments. 

The  Impregnable  barrleri  however,  to  the 
maintenance  of  the  plalntiirs  bill.  Is  thst  It 
has  an  adequate  remedy  at  law.  nie  right 
which  it  has  to  close  down  a  ooosnmet^ 
headgate,  and  preclude  Us  use  of  water  un- 
til he  pays  his  delinquent  asseasment  Is  s 
statutory  right  for  the  InvadMi  of  wUdi  a 
statutory  remedy  Is  provided. 

"Where  a  new  rlt^t  w  the  means  of  ac- 
quiring it,  is  conferred,  end  an  adequate  ren»- 
edy  for  its  Invasion  is  given  by  the  ssme 
statute,  parties  Injured  are  confined  to  the 
statutory  redress."  Smith  v.  lioclcwood.  13 
Barbi  (N.  Y.)  200.  And  this  Is  espedally 
true.  In  the  abeence  of  showing  of  equitable 
grounds  for  rellet 

[I]  It  is  the  universal  rale  that  equity  will 
not  interfere  to  prevent  the  commission  ot  a 
crime.  There  Is,  of  course  an  ezeeptlon  to 
this  rule,  whidi  Is  as  general  as  the  rule, 
vis.,  that  equity  will  intervoke  to  protect 
property  and  property  rights  from  irr^aratite 
injury,  arm  though  the  acts  sought  to  be 
enjoined  are  criminal  acts.  But  the  courts 
will  not  award  equitable  rdief,  in  the 
sence  of  a  showing  of  Irreparable  InJuiy. 
merely  because  the  acts  complained  of  con- 
stitute a  violation  of  a  criminal  statide. 
High  <m  Injnoetifms  (4th  EdJ  |  20;  Blsht^'s 
New  Criminal  Procedure^  H  1412, 141S.  And 
see  notes  to  Ex  parte  R.  J.  Alllscni,  8  Lk  R.  A. 
(N.  S.)  622.  and  Detroit  Bealty  Co.  v.  Oppea- 
belm  et  at,  21  L.  R.  A.  (N.  S.)  580.  for  a  fldl 
discussifm  of  the  excerptions  to  the  role. 
Plaintiff  failed  to  allege  facts  which  would 
bring  its  cause  of  actl<ni  wiadn  the  atxp- 
tions  stated.  Thia  being  true,  no  cause  for 
equitable  relief  was  stated,  and  the  dennir- 
rer  should  have  been  sustained. 

[I]  AppeUee  argues,  however,  that  appel- 
lants waived  any  wror  in  the  courts  rnliiv 
on  the  donurrer,  by  pleading  to  tile  merita, 
and  that  they  cannot  now  assign  the  mnsg 
€t  the  court  as  error.  This  is  of  coarse  tnn 
unless  the  ground  of  the  demnnrer  Is  wsnt  of 
Jurisdiction  of  the  snbject^natter,  or  tellnre 
of  the  complaint  to  stats  a  cause  of  actios. 

"When  the  dedaration  falls  to  state  t 
cause  of  action,  and  dearly  shows  thst  upon 
the  case  as  stated  the  plaintiff  cannot  recov- 
er, and  the  demurrer  of  the  defendant  there- 
to is  overruled,  he'm^  answer  jipaa  leave 
and  go  to  trial,  without  losing  the  right  to 
have  the  Judgment  upon  the  verdict  reviewed 
for  the  error  in  overruling  the  dmiurrer.  Tbe 
error  is  not  waived  by  answer  nor  is  it  cured 
by  verdict"  Teal  v.  Walker,  111  U.  8.  242, 
4  Sup.  Ot  420,  28  L.  Ed.  41S;  City  of  PoDttac 
V.  Talbot  Pa^ng  Co.,  04  Fed.  65,  36  a  C  A 
88,  48  L.  B.  A.  S26;  Schofleld  T.  Territory 
ex  rel.,  0  N.  Bf.  533, 56  Pac.  806.  And  subse^ 
tlon  39,  I  2685,  C.  L.  180T,  provides,  in  sab- 
stance  that,  an  objection  fliat  the  complaint 
does  not  state  facts  suffldent  to  constltate 
a  cause  of  action  Is  not  waived*  even  tbou^ 
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no  demimer  is  filed.  And  it  cannot  be  said 
tiiat  tbe  defects  in  tbe  complaint  wwe  anp- 
plled  I7  tbe  evidence,  aa  there  was  a  com- 
plete lack  of  any  eTldence  tending  to  eAiow 
any  irreparable  injury  to  the  community  cor: 
poratiott,  or  any  of  Its  consumers. 

[7]  App^lants  filed  a  cross-bill,  in  which 
tt«y  asked  for  eauitatde  relief.  S<nne  courts 
liaTe  laid  down  tbe  broad  doctrine  that  the 
flUn;  of  a  erosB-bill,  fbnnded  on  matters  of 
equitable  cognisance,  will  core  any  defects 
<jt  Jnilsdietlon  under  the  original  Mil,  and 
authorise  the  granting  of  relief  to  any  party 
entitled  thereta  S  Am.  &  Bng.  Bncy.  PL  & 
Fr.  AST;  Gockxell  t.  Warner.  14  Ark.  84fi; 
Sale  and  Wife  t.  McLean  et  aL,  2d  Ark.  812; 
Gonger  t.  Gott<m,  87  Ark.  286;  BadclUf«  t. 
Scruggs,  46  Ark.  B6 ;  Crease  t.  Lawrmce^  48 
AA.  812,  8  S.  W.  196;  and  tbe  same  doc- 
trine was  impliedly  adopted  tn  Bouston  v. 
Ifaddnz,  119  lU.  377. 63  N.  E.  009,  and  Dewey 
T.  West  ralmwnt  Oas  Ooal  Co.,  123  IT.  S. 
829.  8  SupL  Gt  148.  81  Lb  Bd.  179.  The  con- 
tmry  rule  prevails  In  Alabama,  however. 
Dm  T.  Shahan.  25  Ala.  694,  00  Am.  Dec.  540. 

As  we  are  Impressed  with  tbe  reason  and 
logic  of  tbe  Arkansas  rale,  it  will  be  neces- 
sary to  examine  Che  cros»-bni  to  ascertain 
whether  It  states  any  grounds  for  equitable 
relief,  ther^y  sup^ytng  the  Jurisdictional 
defects  in  the  original  bin.  The  first  cross- 
bill, after  reciting  the  piellminary  facta,  al- 
leges: "That  as  cross-complainants  are  In- 
Aucmed  and  believe,  and  therefbie  aver,  said 
cash  assessment  in  the  amount  afbresald  was 
not  necessary  tor  tbe  payment  of  the  salary 
of  the  mayordomo  of  said  omunnnlty  ditch 
and  otlier  legitimate  expenses  Incident  to  the 
l^per  conduct  and  malntotance  of  said  com- 
munll^  ditch,  but  was,  and  is,  largely  in  ex- 
cess of  tbe  amount  required  for  such  par- 
poses."  This  allegation  Is  followed  by  a 
atatanmt  <tf  facts  diowing  threatened  ir> 
reEuraUe  injury  to  tbe  cross-complainants. 

[I]  The  acequla  eommisstoners  are  author- 
ised by  the  statute  to  make  all  necessary  as- 
sessments to  proTlde  funds  for  the  payment 
of  the  salary  of  the  mayordomo  and  other 
legitimate  expcmees  incident  to  the  pn^r 
conduct  and  maintenance  of  tbe  acequlas  un- 
der their  charge.  TUs  being  true,  necessa- 
rily 8u<ftL  commissioners  are  vested  vltb  dls* 
cretlon  to  determine  the  amooat  reQuired  for 
sncsb  purposes.  It  is  a  well-setOed  principle 
of  eqidty  jurl^mdence  that  courts  of  equity 
will  not  sit  in  reriew  of  the  proceedings  of 
8nt>ordlnate  political  or  municipal  tribunals, 
and  that  where  matters  are  left  to  the  dis- 
cretion of  such  bodies,  the  exercise  of  that 
discretion  In  good  ftiith  is  conclnstve,  and 
will  not,  in  the  absence  of  fraud,  be  dis- 
turbed. High  on  Injunctions  (4th  Ed.)  S 
1240:  Cross  -  complainants  do  not  altege 
fraud.  Their  only  ground  for  equitable  re- 
lief Is  flutt  the  sssessment  was  In  excess  of 
the  amount  required.  The  discretion  to  de- 
termine the  amount  is  confined  to  the  com- 
missioners, and  where  they  act  in  good  faith. 


thcdr  Judgment  Is  ctmcluslTe.  The  Indlvidnal 
consumer  cannot  question  the  legality  of  sudi 
an  assessment,  because  of  mere  error  of  Jndg< 
ment  on  the  part  of  tbe  commissioners.  In 
order  to  warrant  the  interposition  of  a  court 
of  equity  he  must  go  farther  and  show  fraud. 
This  being  trne,  and  the  cross-Mil  containing 
no  allegation  of  fraud,  or  bad  faith,  It  fol- 
lows that  it  stated  no  ground  for  equitable 
relief,  and  therefore  does  not  bring  this  case 
within  tbe  rule  annonnced  by  the  Arkansas 
courts,  and  did  not  cure  the  Jurisdictional 
defects  In  the  original  bUL 

[I]  Neither  did  the  second  croas-blll.  wbiCh 
was  dismissed  by  tbe  court;  warrant  the 
granting  of  any  relief  to  cnws-complatnanti. 
By  It  they  sought  to  compel  ttte  acequla  eom- 
misstoners to  repair  a  portltm  of  the  dltdi 
and  Intake,  which  had  been  washed  out  some 
years  before.  The  r^nir  of  tbe  ditch  was 
not  connected  with  the  assessment  In  ques- 
tion, nor  did  it  affect  In  any  manner  the  re- 
ll«t  demanded  by  tho  plaintiff. 

C  L.  1897,  I  2685,  subsea  1 :  'There  shall 
be  bi  this  territory  but  one  form  of  action 
for  the  enforcanent  or  protection  of  private 
rights,  and  ttie  redress  or  prevention  of  pri- 
vate wrongs.  -^Msih  shall  be  denominated  a 
civil  action,  and  tbe  parly  tbmto  complain- 
ing shall  be  knovn  as  the  plalntU^  and  the 
advwae  party  as  the  defendant." 

aui2B86.8ab8e&41:  "Tbe  counterdalm 
mentUmed  in  tte  last  section  must  be  one  ex- 
isting In  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  Judgment 
ml^t  be  bad  In  the  action,  and  arising  out 
of  one  of  tbe  following  causes  of  action: 

"First  A  cause  of  action  arising  out  of 
the  contract  or  transaction  set  fortb  in  the 
complaint  as  the  foundation  of  the  plaintiff's 
^alm,  or  connected  with  tbe  subject  of  the 
action. 

"Second.  In  an  action  arising  on  contract, 
any  other  cause  of  action  arising  also  on  con- 
tract and  existing  at  the  commencraiaat  of 
tbe  action. 

"The  d^endant  may  set  forth  by  ansver 
as  many  defenses  and  counterclaims  as  he 
may  have,  whether  they  be  such  as  have  been 
heretofore  denominated  1^1  or  equitable  or 
both.  Th^  must  each  be  separately  stated, 
and  r^er  to  the  causes  of  action  which  they 
are  intended  to  answer.  In  such  manner  that 
they  may  be  intelligibly  distinguished. 

"Tbe  defoidant  may  recover  Judgment  on 
his  counterclaim,  if  proved,  for  any  excess 
thereof  over  tbe  plalntHTs  demand  as 
proved." 

It  is  evident  that  the  counterclaim  provid- 
ed for  in  this  statute  must  be  intended  to 
answer  tbe  comiOalnt;  and  must  run  counter 
to  plaintiff's  d^and.  In  whole  or  in  part; 
since  Judgment  is  provided  for  any  excess  of 
tbe  counterclaim  over  the  plaintUTs  demand 
as  proved. 

In  the  case  at  bar,  the  plaintiff's  demand 
Is  for  the  enforcement  of  the  regulation  es- 
tablished by  its  commlssUHMrs  in  tbe  exw^ 
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else  of  the  discretion  vested  la  tbem  by  law; 
Its  catise  of  Bctton  la  the  wrong  oommltted  by 
the  defendants  In  the  violation  of  this  regu- 
lation ;  the  subject  of  Its  action  consists  of 
the  regnlatloa  In  question.  It  Is  not  the  flve- 
mlle  ditch  nor  the  title  thereto,  nor  yet  the 
aggregate  water  righto  claimed  by  app^lants. 
The  appellants  assume  this  by  perfecting 
their  appeal  witliout  printing  the  record; 
for  the  regulation  in  question  provided  for 
an  assessment  In  the  aggregate  sum  of  9946, 
and  the  value  of  the  ditch  or  the  aggr^te 
water  rights  mentioned  evidently  amounts 
to  many  thousands.  The  court  properly  sus- 
tained the  demurrer  to  the  second  connter- 
dalm. 

From  what  we  have  said  it  follows  that 
neither  the  original  bill  nor  the  counterclaim 
stated  any  cause  of  equitable  relief,  and  the 
court  was  without  Jurisdiction  to  enter  any 
judgment  thereon.  Oliver  v.  Enriquez,  IT  N. 
M.  206,  124  Fac  798. 

For  the  reasons  stated  the  cause  Is  re- 
versed, with  Instructlona  to  sustain  the  de- 
murrer to  the  original  bill;  and  it  la  so  or^ 
dered. 

HANNA  and  PABKBB,  ooneor. 


SIATH)  ex  reL  SOCmUX)  et  id.  t.  WATSR 
SUPPLY  COMPANY  OF  ALBU- 
QUBBQUB.  (No.  UB4.) 

(Bn^eme  Court  of  New  Uexlco.   April  28, 

(SyOabuM      t\e  Court.) 

1.  Watus  ahd  Watkb  Ooubses  <|  202*)  — 
Wateb  Companies  — Bequuxxonb— Bight 
to  EmroBCi. 

The  owner  (tf  a  munidpal  utility,  whether 
a  private  partir  or  the  municipality,  maj  pre- 
scribe and  enforce  such  rules  ana  regulanona 
for  convenience  and  security  as  are  reajK>n- 
able  and  just,  and  refuse  to  furnish  water,  or 
other  sernce  oeiBg  lapplied,  to  any  person  who 
de<^es  to  comply  with  the  same. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Conrsts*  Cent  Dig.  i  276;  Dec.  Dig.  i 
202.*] 

2l  Watbw  AifD  Watxb  CoiTBsn  (I  202*)  — 
Watkb  Comfanies  —  Beoulations  —  Right 
TO  Erfobcs. 

The  right  of  a  munldpality,  operating  a 
munidpal  utility,  to  make  and  enforce  reason- 
able rules  and  regulations,  is  exactly  the  same 
as  that  of  a  private  corporation. 

 [Ed.  Note.— For  other  caseB,  see  Waters  and 

Water  Couraee,  Cent  Dig.  {  276;  Dec.  Dig.  { 
202.*] 

3.  WATiats  Ann  Water  Cotbsbs      203*) — 

WaTBB  COIOPAKIES  —  BBaUUTIOHB  —  Bh- 

FOBCEHXNT. 

A  rule  which  provides  for  shntting  off  the 
supply  of  water  from  the  person  who  con- 
tracted for  and  received  the  water,  in  default 
of  payment  for  the  same,  is  just  and  rensona- 
ble,  and  may  be  enforced  by  the  company, 
where  there  is  no  dispute  as  to  the  amounl 
owing,  or  the  water  was  not  funilsbed  for  some 
other  place  or  rendence,  or  for  a  separate  and 


distinct  transaction  from  tliat  for  which  he  ia 
claiming  and  demanding  a  water  supply. 

[Ed.  Not&— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  U  288,  280-288; 
Dec  Dig.  i  20S.*1 

4.  Watkbs  ANn  Watxb  Coubses  (|  203*)  — 
Watkb  Compant  —  REASONABLEnEss  ow 
Bbguutions — Lien  . 

In  the  absence  of  a  statnte,  or  an  ord- 
nance enacted  nnder  authority  of  a  aCatnte, 
making  a  charge  for  water  supplied  a  Hen  upon 
the  land  or  premises  for  nnpsid  dues,  or  i^di 
uses  words  equivalent  to  giving  a  Uen,  a  rule 
or  regulation  which  antiiorizes  a  water  com- 
pany to  shut  off  the  supply  from  the  consomer 
in  au  cases  of  nonpayment  of  water  rates  wotdd 
be  unreasonable  ana  void  if  ao  construed  as  to 
permit  the  water  to  be  shnt  off  and  turned  on 
because  a  former  owner  or  occupant  had  not 
paid  his  bill  for  water,  and  thereby  ooerce  the 
new  owner  or  occupant  Into  paying  for  water, 
or  service,  for  whldi  he  did  not  contract  and 
from  which  he  received  no  benefit 

W;Ed.  Note.— For  otber  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |S  288,  280-289; 
Dec.  Dig.  I  a08,*3 

5.  Watebs  AifD  Wateb  Ooubses  (I  208*)  — 
Wateb   Cohfary  —  RuBOMABmnaB  w 

Begulations— Lien  . 

Where  the  state  law  gives  to  the  water 
eomjHU^  or  mnnidpalibr  a  Uen  upon  tile  lutd 
and  premises  for  unpaid  dues,  or  uses  words 
equivalent  to  giving  a  lien,  a  rule  or  regnla- 
tioQ  of  the  water  company  which  provides  for 
shotting  off  the  supply  and  discontinning  the 
service  nntU  the  delinquent  charges  are  paid  Is 
reasonable,  and  may  be  enforced  against  a  sub- 
sequent tenant,  owner,  or  occupant  of  the  build- 
ing or  premises  upon  which  the  lien  exists. 

rod.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  ||  289,  280-299; 
Dec:  Dig.  I  208.*] 

6.  Watebs  awd  Wateb  Cottbses  (|  203*)  — 
Wateb  Oompakieb— LiEifs. 

Section  1«  a  68,  S.  L.  N.  U.  19U,  gives 
to  the  water  company,  engaged  in  supplying 
water  to  the  inhabitants  of  dues  and  towns,  a 
lien  on  the  real  estate  and  premises  where  the 
water  is  used  for  all  legal  chargaa  for  the  wa- 
ter so  supplied. 

[Ed.  Note.— For  otiier  cases,  see  WateiB  and 
Water  Courses,  Cent  Dig.  H  289,  280-289; 
Dec.  Dig.  I  2(^*] 

Appeal  from  Dtetrlet  Court,  Bernalillo 
County;  H.  F.  Baynolds,  Jndgb 

Mandamus  by  the  State,  on  tbe  rtiatlcm  of 
Charles  SeottUo  and  anotber,  composing  the 
firm  of  8cQtllb>  ft  mBEl,  a  partuKsbip, 
against  the  Water  Supply  Company  of  At- 
buqnerqne,  a  eorpnatlon.  Jtndgnwnt  for  re- 
lators, and  defendant  qweala.  Beversed. 
wltb  directlmi> 

The  material  facts  In  this  case  are :  "That 
appellees  were  copartners,  conducting  a  bus 
ness  at  Nob.  225  and  227  North  Third  street 
la  the  city  of  Albuquerque,  said  premises  be- 
ing owned  by  one  G.  Badaracco.  That  from 
August,  1912,  until  the  17th  day  of  February, 
1913,  appellees  occupied  the  prunlses  under 
a  lease  by  the  terms  of  which  the  landlord 
was  to  pay  the  water  r&it  In  February, 
1013.  the  landlord  became  delinquent  to  the 
appellant,  and  the  water  was  shut  off  and 
the  meter  tat^en  out    Thereup<m  appellees 


•Vor  oa«r  esBss  see  asms  t^o  and  SMttoa  HUHBBB  In  Dee.  Die.  *  Am.  Dig.  Kv-No.  8«tl«a  A  Bep'r  ladexM 
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made  a  new  lease  vrlt&  the  landlord,  under 
which  the  appellees  agreed- to  pay  the  water 
rent  accraing  thereafter,  but  appellees  did 
not  undertake  nor  agree  to  pay  the  past-due 
water  rent.  After  the  new  lease  was  made, 
appelleee  informed  the  appellant  of  the  tanns 
of  the  new  lease,  as  It  affected  the  .payment 
of  the  water  rent,  and  demanded  that  the 
water  be  ttttned  on,  and  agreed  to  pay  the 
regular  rates  charged  by  the  company  and 
to  comply  with  "all  the  reasonable  rules  and 
regulatiomc"  of  the  appellant  Appellant, 
however,  refused  to  turn  on  the  water  until 
the  sum  of  f9.5&  was  paid,  said  sum  being 
the  amount  due  from  Badaracoo,  the  land- 
lord, for  the  period  during  whldi  appeUees 
had  occupied  the  premises  under  the  lease  re- 
quiring the  landlord  to  pay  water  rents.  Ap- 
pellees thereupon  applied  to  the  district  eourt 
for  a  iieremptory  writ  of  mandamus  to  com- 
pel the  appellant  to  turn  on  the  water.  Up- 
on an  agreed  statement  of  facts,  and  after 
bearing  argument  in  the  case,  the  court 
granted  the  writ,  and  from  this  Judgment 
this  appeal  is  prosecuted. 

A.  B.  McHillen,  of  Albuquerque,  for  appel- 
lant. John  O.  Lewis,  of  Alboquerqne,  for  ap- 
pellees. 

ROBERTS,  C.  J.  (after  stating  the  facts 
as  above).  The  appellant  refuses  to  turn  on 
the  water  until  the  appellees  pay  the  bills  in- 
curred by  their  landlord  for  water  supplied 
to  the  landlord  for  the  premises  occupied  by 
appellees,  because  It  has,  during  the  whole 
existence  of  its  franchise,  established  and 
enforced  a  rule  that  where  water  rates  are 
not  paid  monthly,  within  a  rasonable  time 
after  the  same  become  due,  the  water  will 
be  turned  off  for  nonpayment  and  remain 
oCT  untH  the  delinquent  chai^^B  have  been 
paid. 

[1]  There  is  no  question  raised  as  to  the 
amount  or  Justness  of  the  delinquent  charge; 
hence  the  only  question  in  the  case  is  as  to 
whether  the  rule  adopted,  and  here  attempt- 
ed to  be  enforced  by  the  water  company,  is 
reasonable,  for  It  Is  universally  conceded  by 
the  courts  that  the  owner  of  the  municipal 
utility,  whether  a  private  party  or  the  mu- 
nicipality, may  prescribe  and  enforce  such 
rules  and  regulations  for  its  convenience  and 
security  as  are  reasonable  and  }ust,  and  re- 
fuse to  furnish  water,  or  other  service  being 
supplied,  to  any  person  who  declines  to  com- 
ply with  the  same.  American  Waterworks 
Co.  r.  State,  46  Neb.  1»4,  64  N.  W.  711,  30  L. 
R.  A.  447,  GO  Am.  St  Rep.  610.  The  rule  Is 
stated  as  follows  by  Fapiham  (section  161, 
vol.  1.  Waters  and  Water  Rlgbts) :  "It  [the 
company]  may  prescribe  all  such  rules  and 
regnlatlons  for  Its  convenience  and  security 
In  supplying  water  to  a  dty  or  ita  Inhabitants 
as  are  reasonable  and  Just,  and  may  refuse  to 
furnish  water  to  any  Inhabitant  who  refuses 
to  comjAy  with  aocfa  reasonable  rules  and  reg- 
olatknw.  But  tha  rales  must  be  reasonable, 
140P.-«r 


Just,  lawful,  and  not  dlsarfaBlnato^.  And- 
such  rules  may  be  enforced  by  rinitting'  off 
the  supply  of  a  customer  who  refuses  to  com- 
ply with  them.  But  the  enforcem«it  of  un- 
reasonable rulee  will  be  enjtdned." 

[2]  And  the  authorities  all  agree,  and  ap- 
pellees concede,  that  the  right  ct  a  municipal- 
ly, operating  a  municipal  ntlltty,  to  make 
and  enforce  reasonable  rules  and.  regulations, 
is  exactly  the  aaxne  as.  that  of  a  private  cor- 
poration; no  more  and  no  less.  Glrard  Life 
Insurance  Co.  v.  Philadelphia,  88  Pa.  S93; 
Brewing  Association  v.  Clt?,  140  Mo.  419,  37 
S.  W.  625,  41  8.  W.  911;  Chicago  v.  North- 
western Mutual  Life  Ins.  Co.,  218  HL  40,  76 
N.  B.  803,  1  L.  R.  A.  (N.  8.)  770. 

[3]  Appellees  admit,  and  the  courte  uni- 
veisaily  hold,  that  a  rule  which  ^orldes  few 
shutting  off  the  water  supply  from  the  per^ 
son  who  contracted  fbr  and  received  tto 
water,  in  default  of  payment  tm  ttie  same,  la 
just  and  reasonable,  and  may  be  oiforced  by 
the  company  (we  note  to  the  case  of  State 
ex  reL  Hallaner  Gouell  [WlaJ  81  L.  B,  A. 
38.  where  the  cases  are  collected  on  page 
106;  and  note  to  case  of  dty  of  Mansfield  t, 
Hnmphzeya  Utg.  Oo.,  82  OUo  St  210^ -93- N. 
B.  2Sa,  81  L.  R.  A.  [N.  8.]  801,  19  Ana  Oas. 
842),  where  tttere  Is  no  dispute  as  to  the 
amount  owing,  or  the  wfiter  was  not  fomidi- 
ed  for  some  other  place  <a  ivsldence,  or  for  a 
separate  and  distinct  transaction  from  that 
for  which  he  la  claiming  and  demanding  wa- 
ter supply. 

[4]  And  it  is  likewise  well  settled  that,  in 
the  absenge  of  a  statute,  or  an  ordinance  en- 
acted under  authority  of  a  statute,  making  a 
charge  tor  water  supplied,  a  Uen  upon  the 
land  or  premises  for  unpaid  dues,  or  which 
used  words  equivalent  to  giving  a  lien,  a  rule 
or  regulation  which  authorizes  a  water  com- 
pany, organized  for  the  purpose  of  supply- 
ing the  inhabitants  of  a  dty  or  town  with 
water,  to  shut  off  the  supply  from  consumers 
In  all  cases  of  nonpaymout  of  water  rates, 
would  be  unreasonable  and  void,  if  so  con- 
strued as  to  permit  the  water  to  be  shut  off. 
or  not  turned  on,  because  a  former  owner  or 
occupant  had  not  paid  his  bill  for  water,  and 
ther^y  coerce  the  new  owner  or  occupant 
into  paying  for  vmter,  or  service,  for  which 
they  did  not  contract  and  from  which  they 
received  no  benefit.  Turner  v.  Revere  Water 
Co.,  171  Mass.  329,  SO  N.  E.  684,  40  L.  B,  A. 
667,  68  Am.  St  Rep.  432;  Burke  v.  Water 
Valley.  87  Miss.  732.  40  South.  820.  112  Am. 
St  Rep.  468;  Farmer  v.  Mayor  and  City 
CouncU  of  Nashville.  127  Tenn.  600,  166  S.  W. 
180.  46  L.  R.  A.  (N.  S.)  240,  and  note.  In 
such  cases  no  argument  Is  required  to  demon- 
strate the  unreasonableness  of  the  rule  or 
regulation,  for  it  would  be  manifestly  unjust 
to  require  A.  to  pay  B.'s  past-due  account  for 
water,  where  he  was  under  no  legal  or  moral 
obligation  to  do  so.  before  the  company  or 
the  munidiMlity  would  permit  him  to  reoelTe 
the  service,  although  he  had  offered  on  bis 
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part,  In  so  fftr  as  he  was  personally  coDcem- 
ed,  to  comply  wltb  all  the  rales  and  regnla- 
tlons  of  the  company  In  the  future  as  to  Qie 
water  furnished  lilm. 

[I]  On  the  other  hand,  it  seems  to  be  equal- 
ly well  settled  by  the  adjudicated  cases  that, 
where  the  state  law  gives  to  the  water  com- 
pany, or  municipality,  a  Hen  upon  the  land 
and  premises,  for  unpaid  dues,  or  uses  words 
equlTalent  to  glTlng  a.  Hen,  or  where  a  city 
ordinance,  enacted  under  authority  conferred 
by  the  Le^slature,  makes  such  unpaid  dues  a 
lien  upon  the  land,  a  rule  or  regulation  of  the 
water  company,  which  provides  for  shutting 
off  the  supply  and  discontinuing  the  service 
until  the  delinquent  charges  are  paid.  Is  rea- 
sonable and  may  be  enforced  against  a  snbse- 
quent  tenant,  owner,  or  occupant  of  the  build- 
ing or  premises  upon  which  the  lien  ezista. 
Atlanta  t.  Burton,  00  Ga.  486,  1«  S.  E.  214; 
Girard  Ufe  Ins.  Oo.  t.  Philadelphia,  88  Pa. 
398;  Appeal  of  Brumm  (Pa.)  12  Atl.  8B6; 
UcDowell  T.  AT0n-by-the-8ea,  etc.,  71  N.  J. 
Eq.  100,  63  AU.  18;  Chicago  v.  NorlliweBfeeni 
Mutoal  Ufe  Ina.  Oo.,  218  lU.  40,  75  N.  E.  808, 
1  L.  R.  A-  (N.  S.)  770 ;  Covington  v.  Ratteiv 
man,  128  Ey.  336, 108  S.  W.  297,  17  L.  R.  A. 
(N.  S.)  023;  Bast  Grand  Forks  t.  Luck.  97 
Minn.  873,  107  N.  W.  893.  6  L.  R.  A.  <N.  B.) 
198,  7  Ann.  Cas.  1016;  Tnm»  t.  Revere 
Water  Co.,  171  Mass.  829,  SO  N.  B.  634.  40 
L.  R.  A.  657.  68  Am.  St  Rep.  482. 

In  the  case  last  cited  the  Haasaehusetts 
court  say:  "Of  course,  It  cannot  be  disputed 
that,  ii  the  Legislature  glvea  a  Hen  upon  fhe 
land  to  a  water  or  gas  company  for  unpaid 
dues,  or  uses  words  eQuivalent  to  giving  a 
lien,  it  has  the  right  to  do  so  (require  the 
subsequent  owner,  occupant,  or  tenant  to 
pay  delinquent  charges  before  water  Is  snp- 
l41ed  to  the  premises  upon  whldi  the  lien 
exists),  and  there  Is  nothli^  more  to  be  said." 
In  the  case  of  linne  v.  Bredes,  43  Wash.  540, 
86  Pac  868,  6  L.  R.  A.  (N.  S.)  707,  117  Am. 
St.  Rep.  1068,  11  Ann.  Ca&  238,  the  Supreme 
Court  of  Washington  say:  "When  a  Legisla- 
ture, by  statute,  authorizes  or  gives  a  lien  on 
land  for  tinpald  water  rentals,  as  It  has  the 
power  to  do,  of  course  such  a  right  so  con- 
ferred can  be  asserted  and  enforced  by  prop- 
er ordinances  and  rules  (1  Famham,  Waters, 
i  166);  but  we  have  no  such  statute  in  the 
state  of  Washington." 

The  reason  the  Courts  decline  to  interfere 
with,  or  restrain,  the  enforcement  of  a  rule 
which  permits  the  water  company,  or  the 
muDidpsUty,  to  refuse  to  supply  water  to  the 
subsequent  owner,  occupant  or  lessee  of 
premises,  upon  which  the  statute  gives  It  a 
lien  for  unpaid  water  rents,  until  all  delin- 
quent charges  for  water  supplied  the  former 
owner  or  occupant  of  the  building  are  paid.  Is 
because  such  a  rule  or  regulation  is  reason- 
able and  just  The  reasonableness  of  the 
rule  or  regulation  Is  always  the  criterion  by 
whldi  the  court  most  be  guided  when  Its 
jndgmoit  Is  Invoked.  If  It  la  reasonable^  the 


I  court  will  not  Interflen  with  fU  eaforconent; 
if  unreasonable,  it  will. 

[I]  Section  1,  c  OS,  8.  U  1912,  of  this 
state,  reads  as  follows:  "lliat  any  Incorpo- 
rated dty,  town  or  village  owning  Its  own 
water  plant  or  any  pers<m  or  corporatiw 
having  franchise  from  any  sudi  dty.  town 
or  village,  legally  anthoriwd  and  empowered 
to  furalsb  water  to  such  dty,  town  or  village 
or  the  inhabitants  thereof,  shall  have  a  Hen 
upon  any  lot  or  snbdivtslon  of  mdh  dty.  town 
or  village  for  all  legal  cha^^s  for  water  fur- 
nished by  BUdi  dty.  town,  village,  parson  or 
corporation  and  used  upon  m<A  lot  or  sub- 
division or  in  or  upon  any  buildings  tba«on 
situate:  Provided,  that  whenever  any  buBd- 
ing,  lot  or  subdivision  in  or  upon  whldi  water 
is  being  used  shall  become  vacant.  It  shall  be 
the  duty  of  the  oma  or  former  t«iant  to 
give  notice  in  writing  te  Qie  city,  town,  vil- 
lage, person  or  ooxporatlon  owning  Om  water 
plant  or  holding  the  franchise  iherdn,  that 
the  said  property  la  vacant  and  when  soeh 
notice  is  so  given  no  lien  for  watar  fnmlsbed 
after  three  days  from  receipt  ot  said  notlee, 
diall  be  had  ogainat  aald  property,  and  pro- 
vided, fintber,  that  no  Uen  shall  exist  for 
water  which  is  not  fit  for  the  purposes  for 
which  it  is  supplied." 

By  this  act  the  water  company  la  glvoi  a 
Uen  on  the  real  estete  and  premises  occupied 
by  appellees,  for  the  water  supplied  to  their 
landlord.  But  It  is  argued  by  appellees  tbat 
the  watw  company  has  the  right  to  enforce 
its  Uen  by  an  appropriate  action  in  the  ooorts 
to  foreclose  the  aamei  Ibat  it  can  do  so  will 
not  be  gainsaid,  but  this  ftict  does  not  mlU- 
tete  against  the  reasonableness  of  the  role 
and  regulation  In  question.  If  it  did  so,  It 
could  be  argued  with  as  much  plausibility 
that  the  water  company  could  institute  an 
action  and  recover  for  past-due  water  bUIs 
against  all  Its  consumers  for  water  supplied 
tbem,  and  therefore  all  rules  and  regulations 
which  permitted  the  company  to  refuse  to 
supply  water  until  dellnqu^t  obligatlona 
were  paid  would  be  unreasonable.  Where  the 
Uffli  exists,  .the  water  company  by  the  rule 
under  discussion  does  not  aeek  to  foreclose  its 
lien.  It  enforces  the  rule,  in  the  same  man- 
ner that  it  la  enforced  against  the  IndividDai 
who  refuses  to  pay  for  water  whldi  he  has 
consumed,  by  refusing  to  continue  the  service 
until  the  delinquency  is  paid.  The  rule  is 
held  to  be  reasonable  because,  being  a  lien  on 
the  real  estate,  it  could  be  foreclosed  by  an 
appropriate  proceeding  In  the  courts,  and  the 
real  estate  sold,  and  all  rights  of  the  owner, 
occnpaut,  ot  tenant  be  thereby  cut  off.  Socb 
b^ng  true,  the  rule  which  requires  the  de- 
linquent diarges  to  be  tiaid  before  water  will 
be  supplied  to  the  premises  is  reasfmable,  and 
may  be  enforced  against  the  subsequent  own- 
»  or  occupant*  The  charge  being  a  Uen  upon 
the  teal  estate,  if  it  sho>uld  be  foiedosed  in 
court,  the  subseqnait  owner  or  occnpanC 
could  only  ptotect  Ills  xlffiit  to  tlw  po—wtoa 
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and  oiJojmMit  of  the  propectjr  hf  diwdius- 
ing  the  }iaa;  and,  Uils  being  so,  It  Is  un- 
reasonable to  reaolro  the  paymoit  of  the  de- 
linquent dnes  In  order  to  proenre  a  sui^ly  of 
water  tor  tbe  saemtses  upon  wbicb  the  lien 
exists. 

But  it  Is  argued  that  it  is  nnjost  to  re- 
quire the  subsequent  owner  or  occupant  to 
vey  for  water  used  by  some  other  person, 
or  the  landlord  to  pay  for  water  used  by 
the  tenant  This  argument,  admittedly  very 
persnasiTe^  might  have  great  weli^t  with 
tbe  Legislature;  hut  it  has,  however,  seen 
l>roper  to  make  the  charge  a  lien  upon  the 
real  estatew  This  it  had  the  power  to  do, 
and  the  wisdcnn  of  Its  acticm  cannot  be  re- 
viewed by  the  courts.  It  might  be  argued 
tli&t  it  Is  unjust  to  require  tbe  subsequent 
owner  of  real  estate  to  pay  the  past-due  taxes 
on  the  same.  But  It  must  be  remembered 
that  he  is  not  required  to  pay  such  taxen.  If, 
however,  he  does  not  discharge  tbe  lien  of 
the  state  for  the  same,  the  property  upon 
which  the  lien  exists  will  be  sold,  and  be  will 
be  aiTested  ot  the  possession  and  enjoyment 
of  the  same.  '  He  dects  to  pay  in  order  to 
retain  and  possess  the  property;  likewise  the 
right  of  the  tenant  would  be  cut  off.  In  this 
case  the  lessors  cannot  be  lawfully  required 
to  pay  the  past-due  water  rent,  but  the  lien 
could  be  foreclosed  and  their  tenancy  cat  off. 
Snch  being  tme,  the  courts,  aa  stated,  nni- 
Tersally  bold  that  a  rule  of  a  water  company 
which  permits  the  company  to  cut  off  the 
supply  until  the  delinquent  charges  are  paid 
is  reasonable,  and  its  enforcement  will  not  be 
restrained. 

Por  the  reasons  stated,  it  fiollows  that  tb» 
Judgment  of  tbe  trial  couvt,  awarding  the 
peremptory  writ  at  mandamus,  was  errone- 
ous. The  ease  will  tberefMe  be  reversed, 
with  directions  to  the  district  court  to  dis- 
miss the  altematlTe  writ  of  mandamus;  and 
it  la  so  otdwed. 

HANNA  and  PABKER,  JJ^  concur. 


STATE  ei  rel.  DE  BrRG  v.  WATER  SUP- 
PLY CO.  OF  ALBUQUERQUE. 

{No.  1595.) 
(SnprBBe  Court  of  New  Mexico.    April  2!i.  lan.j 

(Syllalut  bu  the  Court.) 

1.  COBPOBATIONS  (S  370*)— PUBLIC  UTILITT 
OOUFANIES— BlOHT  TO  ENrORCE  ReOULA- 
TIOMS. 

PnUle  ntiU^  eompenies  have  a  right  to 
adopt  and  enforce  reasonable  rulps  and  regu- 
lations for  their  security  and  conveoience  and 
enforce  compliance  therewith  by  refusing  or 
dlsoontinalnK  the  serrtae;  bat  such  rules  must 
be  reasonable,  Jwt,  lawful,  and  not  discrimina- 
tory, 

[Ed.  Note.— For  other  casea,  see  Corporations, 
Cent  Dig.  H  1511-1518:  Dec.  Dig.  $  370.-] 

2.  Waters  ahd  Watkb  Courses  (I  188*)— 
Water  CowANrES— Fbanchise— Conbtrttc- 

TIOII. 

Where  a  contraot  is  entered  Into  between  a 

city  and  a  water  supply  company  for  the  bene- 


fit of  the  pe<vle  of  the  city,  and  under  which 
the  people  are  entitled  to  certain  rights,  bene- 
fits, and  privileges,  a  construction  or  the  mean- 
ing of  amblguouB  and  doubtful  proririons  of  the 
contract  by  one  eoaramer  or  beneficiary  is  not 
binding  npon  other  consumers  or  benenclarlea, 
not  shown  to  have  acquiesced  In  or  aisMited  to 
such  construction. 

W[Ed.  Note.— For  other  casea,  see  Waters  and 
ater  Courses.  Cent  Dig.  H  287,  288;  Dec. 
Dig.  f  188.<T^ 

3.  Watkbs  awd  Watkb  Ooubsbs  (5  104*)— 
f^NomsKs  —  GoKSnucnoH  —  RsotriA- 

T10N8  OF  WaTBB  COKFAITT. 

Where  a  franchise  granted  to  a  water  com- 
pany provides  that  the  company  shall  have  the 
right  "to  make  rules  and  regulations,  to  be 
approved  by  the  dty  council,"  and  the  company 
ocmtends  toat  it  baa  adopted  and  enforced  a 
role  which  required  the  conaumer  to  pay  the 
cost  of  making  connection  with  its  mains,  before 
the  question  can  arise  aa  to  whether  the  role  in 
question  amounted  to  a  conatrnction  of  the  con- 
tract by  the  cit?,  it  fa  incombent  npon  the 
company  to  show  that  the  ci^  council  gave  its 
approval  to  the  same. 

__[E)d.  Note.— For  other  cases,  see  Waters  and 
Wator  Oonrsae,  Cent  Dig.  «  280;  Dee.  Dig.  | 
194.*] 

4.  Wanas  and  Water  Goumh  (t  202*)- 
Watbb  Cohpaniss—Fbahchubb— Bioht  to 
Enforce  RzaiTi.ATiona. 

Where  a  franchise,  under  which  a  public 
utility  comjMny  operates,  imposes  a  burden 
upon  tbe  comj)any,  any  rule  or  regulation 
adopted  by  the  company,  bv  which  it  attempts 
to  shift  the  burden  upon  toe  consumer,  is  un- 
reasonable and  unjust  and  will  not  be  enforced. 

[Ed.  Note^^For  other  eases,  see  Waters  and 
Water  Courses,  Gent  Dig.  |27«;  Dec  Dig.  | 

5.  FRANOmSBS  (I  8*>--OOK8TK0Onon. 

Where  the  meaning  of  a  grant  or  cMitract 
regarding  any  public  franchise  is  ambiguous 
or  doubtful,  It  wlD  be  construed  faTorably  tb 
the  rights  of  the  public 

[Ed.  Note.— For  other  easaa,  see  rraacUses, 
Dec  Dig.  I  &*] 

8.  Watkbs  and  WAnm  Ooubsbs  (ft  ISl*)— 
Water  Companies  —  Franchises — Con- 
sTBucnoN — Coot  of  Service  Pipe. 

Where  a  franchise,  under  which  a  water 
supply  company  operates,  requires  it  to  fsmlab 
water  to  pnvate  consumers  at  fixed  rates,  it 
must  foovlde  the  necessary  service  pipe  from 
the  main  line  in  an  abutting  street  to  tbe  con- 
snmer's  property  line  at  Its  own  expense,  unless 
the  franchise  iraposea  this  burden  upon  the  om- 
sumer. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  280;  Dec  Dig.  | 

7.  Waters  and  Water  Courses  (|  194*)— 
Water  CoicPANrEs— Sbbvicb  Pifes-Rjca- 

SONABUINBSS  Or  RbOULATION. 

Where  a  municipality  operates  its  own  wa- 
ter supply  system,  it  is  not  under  contractual 
obligations  to  lay  the  service  pipes  from  the 
euro  to  Its  main ;  hence  a  rule  which  requires 
tbe  oonsnmer  to  assume  ^e  burden  is  reasonar 
ble.  Bat  where,  under  a  contract  and  franchise, 
this  duty  devolves  upon  the  holder  of  the  fran- 
chise, such  a  rule  Is  unreasonable. 

Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  S  280 ;  Dec  Dig.  | 
194.*] 

Appeal   from  District   Court,  Bernalillo 
County ;  H.  F.  Raynolds,  Judge. 
Mandamus  by  the  State,  on  the  relation  of 
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Dolores  Otero  de  'Bute,  against  ttie  Water 
Supply  Company  of  Albuquerque,  a  corpora- 
tion. From  a  Judgment  for  defoidant,  rela- 
tor atveals.  Rerereed,  with  directions. 

Jo3m  0.  Lswla,  of  AUniquerqae,  for  appel- 
lant A.  B.  McMillen,  ot  Albuqueran^  for 
appellee. 

ROBERTS,  C.  J.  The  material  facts  in 
this  case  are  as  follows :  The  relator  is  the 
owner  of  a  lot  abutting  on  North  Thirteenth 
street  In  the  city  of  Albuquerque,  N.  M.  The 
respondent  Is  a  public  service  corporation, 
owning  and  operating  a  water  system  In  the 
city  of  Albuquerque,  under  a  franchise  grant- 
ed It  by  the  city  council  of  said  city,  pursu- 
ant to  a  vote  of  the  qualified  electors,  and, 
under  a  contract  entered  into  between  said 
dty  and  respondent,  as  authorized  and  di- 
rected by  said  franchise.  A  main  of  respond- 
ent's waterworks  system  Is  laid  along  North 
Thirteenth  street  in  front  of  relator's  lot 

The  relator  erected  a  dwelling  on  her  said 
lot  and  equipped  the  same  with  all  the  fix- 
tures necessary  for  water  service  and  laid 
a  pipe  from  said  dwelling  to  the  property 
line  of  said  lot  at  Its  Junction  with  North 
lliirteenth  street;  thereupon  she  made  a  de- 
mand upon  respondent  to  connect  Its  water 
main  with  the  pipe  laid  by  her  to  the  prop- 
erty line  of  said  lot  This  rescundent  re- 
fused to  do,  unless  relator  would  pay  the  ex- 
pense of  making  such  connection.  Upon  re- 
spondent's refusal,  relator  filed  a  petition  for 
a  writ  of  mandamus  to  compel  it  to  make 
said  connection.  Upon  Issue  joined,  the  cause 
was  heard  by  the  court,  and  the  writ  was  de- 
nied, from  which  judgment  relator  appeals. 

The  sole  question  presented  by  this  appeal 
Is  whether  the  property  owner  or  the  water 
company  must  defray  the  expense  of  laying 
the  service  pipe  from  the  main  to  the  property 
line  and  making  the  necessary  connection 
with  the  main.  The  answer  to  the  qnestlon 
necessarily  depends  upon  the  constructloQ 
to  be  placed  upon  the  franchise  and  con- 
tract under  which  the  water  company  oper- 
ates, for  It  is  clear  that  the  contracting  par- 
ties might  legally  stipulate  that  this  burden 
should  be  borne  by  the  consumer,  or,  on  the 
other  hand,  that  the  public  service  corpora- 
tion should  assume  it  In  its  answer  to  the 
alternative  writ,  the  respradent  allied  that 
It  had,  during  the  whole  of  Its  present  fran- 
chise, adopted  and  enforced  as  one  of  its 
rules  and  regulations,  and  has  at  all  times 
cequired,  as  a  condition  precedent  to  being 
supplied  with  water,  that  the  consiuuer 
should  lay  his  service  pipes  to  the  mains  of 
respondent  and  pay  the  reasonable  expense 
of  connecting  the  same  therewith :  but  If  the 
contract  and  franchise  under  which  respond- 
ent operates,  Imposes  this  duty  and  expense 
upon  It  it  must  be  apparent  that  tbe  role 
lii  question  would  be  unreasonable  and  TOld 
and  without  any  vitally  whatever. 


[1]  Public  utility  companies.  It  Is  tnie,haTe 
a  right  to  adopt  and  enforce  reasonable  rules 
and  regulations  for  their  security  and  con- 
venience, and  enforce  compliance  therewith 
by  refusing  or  discontinuing  the  service.  But 
the  rules  must  be  reasonable,  just  lawful, 
and  not  discriminatory.  If  they  be  not  so, 
their  enforcement  will  be  enjoined.  If  a  pri- 
vately owned  water  company,  organized  for 
profit,  in  which  the  citizens  of  a  munidpftUty 
do  not  participate,  undertakes  and  agrees 
with  the  city  that  it  win,  at  ite  own  expense^ 
carry  the  water  to  the  lot  line  of  its  consum- 
ers, and  there  delivers  the  same,  manifestly 
It  cannot  escape  this  burden  by  adopting  a 
rule  which  would  impose  the  expense  upon 
the  consumer.  Such  a  mie  would  be  unrea- 
sonable, unlawful,  and  unjust  and  no  con- 
sumer would  be  required  to  comply  with  It 
in  order  to  secure  the  service. 

[>]  Responteit  contends,  however,  that  all 
its  consumers,  nomberlng  some  2,500  or  more, 
have  complied  with  the  rale  and  bare  con- 
strued the  contxact  as  InuMwlng  the  burden 
upon  the  consumer.  If  such  -be  the  case, 
however,  it  would  not  affect  the  rights  of  the 
relator  herelxL,  because  there  is  no  showing 
that  she  has  ever  so  construed  the  contract 
or  acquiesced  In  the  rule.  Where  a  contract 
Is  entered  Into  between  a  dty  and  a  water 
company,  for  the  benefit  of  the  people  of  the 
city  and  under  whldi  the  people  are  entitled 
to  certain  rights,  benefits,  and  prlTlleges,  a 
construction  of  the  meaning  of  ambiguous 
and  doubtful  provisions  of  the  contract  by 
one  consumer  or  beneficiary  would  not  be 
binding  upon  other  consumers,  or  beneficia- 
ries not  shown  to  have  acquiesced  in  or  as- 
sented to  such  construction.  And  the  fact 
that  certeiu  consumers  have  complied  with, 
or  failed  to  object  to,  a  rule  of  the  water 
company,  which  was  Invalid  and  unenforcea- 
ble, would  not  be  blndli^  upon  other  consum- 
ers or  patrons. 

[3]  It  Is  further  contended  by  respondent 
that  the  city  and  the  company  have  placed 
a  construction  upon  the  contract  adverse  to 
relator's  contention,  and,  such  being  the  case, 
the  court  should  give  effect  to  sach  Interpre- 
tation of  the  provision  In  question.  It  is  well 
settled  that  the  construction  given  a  con- 
tract by  the  parties  Interested,  especially 
where  it  has  covered  a  long  period  of  years, 
will  be  controlling  unless  the  contract  is  so 
plain  against  such  construction  that  there 
could  be  no  reasonable  doubt  uiion  the  gnee- 
tion.  Lowber  v. .  Bangs,  2  Wall.  728,  17  L. 
Ed.  768;  Cavazos  v.  Trevlno,  6  Wall.  773,  18 
L.  Ed.  813;  Bronson  v.  Rodes,  7  Wait  229, 
19  L.  EM.  141;  Chicago  v.  Sheldon,  9  Wall. 
90,  19  L.  Ed.  594 ;  Insurance  Co.  v.  Dutcher, 
95  U.  S.  273,  24  L.  Ed.  410 ;  Fraser  v.  State 
Savings  Bank  et  al.,  137  PaC.  092.  But  re- 
spondent has  failed  to  iwint  out  wherein  the 
dty  has  construed  this  provision  of  the  con- 
tract unless  it  be  upon  the  assumption  (a) 


Digitized  by  Google 


N.M.) 


STATK  V.  WATEJR  SUPPLY  CO.  OP  ALBUQUERQUE 


1061 


that  the  water  comyaiky  has,  at  all  times 
during  the  existence  of  the  franchise,  en- 
forced a  rule  which  required  the  consumer 
to  pay  the  cost  of  making  the  connection 
with  respondent's  water  mains  and  laying 
the  pipe  from  the  curb  to  the  main,  as  alleg- 
ed In  its  asuawer,  or  (hj  because  the  dty  it- 
self has  paid  such  expense,  whAre  it  required 
water  for  city  purposes. 

It  is  sufficient  answer  to  the  first  con- 
tentiou  to  state  that  neither  the  answer  nor 
the  proof  show  that  the  rule  in  Question  was 
approved  by  the  city  cooocll.  The  frauchiae 
giTes  to  the  company  the  right  "to  make  rules 
and  regulations,  to  be  approved  by  the  city 
ooanciL"  "A  material  fact,  U  not  aU^ed»  Is 
presumed  not  to  exist"  31  Cyc.  86.  Before 
the  (imstion  could  arise  as  to  whether  the 
mie  in  question  amounted  to  a  construction 
of  the  contract  by  the  dty,  It  would  be  In- 
cumbent iHKm  xvBpondent  to  show  that  the 
city  conuU  gave  Its  aroroval  to  the  same. 
Tbe  fact  that  the  company  ha4  adopted  and 
enforoed  such  a  rule,  without  the  concurrence 
and  acqiiieeeeiice  of  the  city  council,  would 
not  be  taDtamoimt  to  a  oonstructlon  of  the 
eontntct  by  the  dty.  Had  the  proof  supplied 
tbe  defeet  in  tbe  answer  in  this  regard,  the 
omission  would  doubtless  hare  been  cored  by 
tbe  Jud^nentlKLOr&TfiS);  bnttberewas  no 
proof  whaterer  upon  the  qaestton,  as  shown 
by  tbe  bUl  of  excepttons,  and,  such  being  the 
eaM^  llio  emission  la  tbe  answer  would  not  be 
ciiied  by  tb$  jaiffsuskt.  Holmes  t.  Pzeston, 
70  ma.  162,  IS  South.  202;  latemattonal 
Bank  T.  Pnnklln  Ooonty,  es  Mo.  lOD,  27  Am. 
BOP.  26L  Until  the  role  or  resulatlon  was, 
in  Bome  manner,  brought  before  tho  coun- 
dl  t<a  eonsldtntlon,  U  could  not  vnSX  bo 
argued  that  mere  inaction  by  the  dty  would 
amount  to  an  affirmativo  approval  of  the 
piactloe  of  title  water  oompany,  or  conatltote 
a  constmctloa  ot  the  otntract 

Nor  is  there  any  neitt  In  the  second  propo- 
sition stated,  because  section  0  of  the  fran- 
chise flpedflc&liy  piroTUes  that  the  dty  sball, 
at  its  own  eq^eue,  oreot  all  neosssary  stand 
I^pes,  or  other  appllancos  necessary  for  the 
drawing  off  of  water  for  dly  vorposas,  and, 
If  It  be  teiio,  as  stated,  that  the  dtr  has  in 
some  SO  or  more  Instancea  laid  tbe  pipe  be- 
tween the  curb  and  the  main  and  paid  the 
expense  of  making  tbe  connection,  It  did  so 
doobOesa  nndor  tho  above  providon,  apidl- 
cable  only  to  tiie  dty;  and  any  oaostmctlon 
it  might  have  placed  upon  this  provision  in 
the  frandtlse  ot  ooo  tract  would  not  be  bind- 
ing upon  consumers,  daimlng  rights  under 
oUior  and  dUCerent  provldons  of  the  fran- 
chise, if  it  be  admitted,  tor  the  sake  of  arma- 
ment only,  that  the  consnmer  would.  In  any 
tmot,  bo  bound  by  a  construction  placed  op- 
tm  the  contract  by  the  city. 

[4]  The  rlcfats  of  the  relator,  therefore, 
not  having  been  pn^ndlced  or  influenced  by 
the  acts  or  oondoct  of  either  the  dty  or  oth- 
er ooasameiai  it  becosMs  neeeoiary  to  ex- 


amine the  franchise  under  which  the  respond- 
ent operates  and  the  contract  existing  be- 
tween the  dty  and  the  company  In  order  to 
determine  tbe  reasonableness  and  Justness  of 
the  rule  and  regulation  under  which  respond- 
ent refuses  to  make  the  connection  in  ques- 
tion, unless  first  compensated  therefor  by  the 
relator,  for,  as  stated,  If  this  burden  rests 
upon  the  company,  a  rule  or  regulation  by 
which  It  attempts  to  shift  the  same  upon  tbe 
relator  would  be  unreasonable  and  would  af- 
ford respondent  no  Justification  for  its  re- 
fusal to  make  the  desired  connection  with  Its 
mains. 

Section  1  of  the  frandilse  reads  as  follows: 
"There  Is  hereby  given  and  granted  to  tbe 
Water  Supply  Company  of  Albuquerque,  or 
Its  assigns,  the  right  and  privilege  to  supply 
the  dty  of  Albuquerque,  and  the  citizens 
thereof,  with  good  water  for  domestic  and 
manufacturing  purposes,  for  the  period  of 
twenty-flve  years  from  and  after  the  date  of 
the  approval  of  this  franchise  by  the  people, 
and  no  longer,  subject  to  the  tenna  and  con- 
ditions herein  set  forth." 

Section  2,  after  giving  the  company  tbe 
right  to  erect,  maintain,  and  operate  Its 
plant,  and  to  lay  pipes,  continues:  "And  to 
extend  aqueducts  and  pipes  through  any 
and  all  of  the  streets,  avenues,  and  alleys  and 
across  any  bridge  or  stream  in  said  city  or 
grant" 

Sectloa  Z,  In  part,  reads  as  follows:  "The 
mains  and  distributing  pipes  ,  *  *  *  tthftM 
not  be  less  than  five-eighths  of  an  Inch  in 
diameter,  and  as  much  laj^er  as  the  neces- 
sities of  the  business  requires,  and  made  of 
the  Itest  quality,"  etc. 

Section  6,  after  providing  that  the  company 
mnst  fnmlsb  a  good  and  sufficient  supply  of 
water,  oondniiee:  "As  tbe  same  may  be  need- 
ed and  demanded  for  domestic  and  manufac- 
turing purposes,  so  that  It  may  be  drawn  off 
through  the  pipes  connecting  with  the  mains 
of  said  waterworks  In  all  parts  ot  said  d^ 
where  sa<^  plvee  may  be,  at  a  minimum  pres- 
sure," etc. 

Section  7  beginB:  "The  water  rate  to  oon- 
aumen  during  the  conUnuance  of  this  fxan- 
dkiae  shall  not  exceed  the  following  month- 
ly jBcbednle  rates."  This  is  followed  by  a 
spedflc  enumeration  of  the  monthly  flat  rate 
which  may  be  dialled  consumers  for  water, 
and  the  section  contalna  provisions  for  meter 
rates.  Mo  mdition  Is  made  in  this  section, 
or  in  any  other  provision  of  the  ordinance  or 
contract,  as  to  tbe  aervice  pipes  from  the 
water  main  to  the  curb,  except  as  above  set 
forth.  Pursuant  to  the  franchise,  a  contract 
was  entered  into  between  the  dty  and  the 
water  company,  by  whldi  the  dty  agreed  tp 
pay  a  stipulated  sum  for  fire  hydrants,  tbe 
numbee  of  which  woe  stated,  and  by  said 
contract,  as  a  part  of  the  condderatlon  mov- 
ing to  the  dty.  the  company  agreed  to  comply 
with  all  the  provisions  of  tbe  franchise  gran- 
ted it  by  the  dty  and  Ita  inbabltanta. 
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Trom  the  excerpts  quoted  above,  from  tbe 
frnnchiae,  It  will  be  seen  that  no  flpedflc  pro- 
Tlsiona  were  made,  Impostog  the  duty  of  lar- 
Ine  service  i^pes  betweoi  the  main  and  Ok 
curb,  and  within  the  franchise  Umlts,  npou 
either  the  company  or  the  consnmer.  On 
behalf  of  the  ref^mndent,  It  is  a^ued  that  by 
section  6,  above  anoted,  tbSB  duty  Is  Implied- 
ly cast  npon  the  consnmn.  WUle  this  sec- 
tion requires  the  company  to  furnish  water, 
"as  the  same  may  be  needed  for  domestic 
and  manufacturing  purposes,  so  that  It  may 
be  drawn  oflF  throu£^  the  pipes  oonnecttng 
wlOi  the  mains  Of  said  waterworks  in  all 
parts  of  the  dty  where  such  pipes  may  be," 
etc.,  It  will  be  noted  that  no  provision  is  made 
as  to  who  Shall  lay  the  pipes  within  tiie  fran- 
chise limits  of  respondent.  All  fliat  can  be 
said,  from  the  wording  of  the  temchlse,  is 
that  it  Is  silent  on  the  question.  But  It  does 
grant  to  the  company  the  right  to  lay  its 
pipes  and  mains  "through  any  and  all  of  the 
streets,  avenues,  and  alleys"  In  said  city,  in 
order  to  enable  It  to  supply  water  to  the  city 
and  Its  consumers.  The  right  continues  and 
exists  during  the  whole  term  of  the  franehtoe, 
and  no  further  permit  or  Uceuse  Is  necessary. 
Su6h  right  exists  only  In  the  company  (Pond 
on  PubUc  UtUttles,  i  537),  and  the  consnmer, 
wltliout  spetdal  pexmlssion  from  the  munici- 
pal authorities,  would  have  no  right  to  tear 
up  the  street  and  lay  pipes  therein.  Again, 
ttie  franchise  requires  the  company  to  restore 
the  street  to  its  former  condition,  aftw  an 
excavatloDs  are  made  by  It 

[6]  After  all,  the  most  that  can  be  said,  as 
to  the  terms  and  requirements  of  the  fran- 
chise in  this  regard,  is  that  It  ta  silent  on  the 
question.  OAls  ftiet  was  found  by  flie  trial 
court,  in  its  eighth  finding  of  fact,  wfaidi 
reads  as  foHows:  "That  there  Is  no  provision 
of  respondent's  franchise  or  contract  with  19ie 
dty  of  Albuquerque  requiring  It  at  its  own 
expense  to  lay  service  pipes  for  private  con- 
sumers, or  to  connect  the  same  up  with  Its 
mains,  without  the  consumer  paying  the  rea- 
sonable expenae  thereof.  There  Is  no  iwovi- 
slott  In  respondents  franchise  or  oontxact 
with  the  dty  of  Albuquerque  requiring  iMrl- 
vate  consumers  to  lay  service  pipes  from  flietr 
lot  lines  to  respondent's  mains  or  to  connect 
same  with  respondent's  mains."  Such  bdng 
true,  the  question  naturally  arises  as  to  the 
proper  construction  of  the  franchise,  for,  by 
the  terms  of  the  contract,  the  respondent  un- 
dertook and  agreed  to  perform  all  the  condl- 
tlons  imposed  upon  It  by  the  franchise. 

It  would  seem  that  the  rule  announced  by 
the  territorlnl  court  ]n  the  case  of  Telephone 
Co.  V.  Fields,  15  N.  M.  431,  110  Pac.  571,  30 
I*  R.  A.  (N.  S.)  1088,  Is  controlUng.  In  that 
case  the  franchise  granted  the  telephone 
company  authorized  It  to  charge  telephone 
rental  rates  not  to  exceed  f36  per  annum  for 
one  party  residence.  The  company  songht  to 
enforce  a  rule  that  on  all  contracts  for  less 
than  one  year's  rental  a  charge  of  92.50 


would  be  made  for  Installation  and  a  diarge 
of  f2  for  removal  of  Instnunents:  Its  rl^ 
to  do  so  was  denied.  The  court  say:  'Vn 
the  other  hand,  appctOee  dtea  Omaha  Water 
Works  Co.  V.  Omaha,  147  Fed.  1  [7T  O.  G.  A 
287, 12  li.  B.  A.  (N.  S.)  798,  8  Ann.  Oa*.  6U1. 
a  case  In  the  Ctrcnlt  Court  of  Appeals  toe  the 
nighth  Circuit,  In  which  the  court,  after  ex- 
amining numerous  cases,  extracts  from  them 
the  following  rule,  which  we  adopt,  via.: 
'Wlwre  the  meaning  of  a  grant  or  oontraet 
regarding  any  public  franddae  Is  amUgnoos 
or  doubtful.  It  will  be  construed  favwataSy  to 
the  rights  of  the  public.  Where  die  grant  or 
the  contract  Is  dear  and  plain,  tt  will  be  pn>- 
teded  and  enforced.'  Xt  thm  anieara  Out 
the  true  rule  is  ttiat  botti  the  grant  and  the 
contract,  in  case  of  amblgntty  or  doottt,  are 
to  be  construed  favorably  to  tba  rl^ta  ot 
the  public,  and  we  so  hold.** 

For  further  iUustrattons  of  tlie  tvle.  see  Oie 
following  cases:  naoxvillft  Water  Go. 
Knoxvllle,  200  U.  S.  22,  28  Sup.  Ct  224,  50 
h.  Ed.  353  ;  Turnpike  Ca  v.  IlUnots,  00  C.  8. 
88,  24  L.  Hd.  ;  Proprfetora  of  StonihrtdBe 
Canal  v.  Wbeely  et  aL,  2  Bam.  *  Adol.  1W; 
Perrine  v.  Chesapeake,  etc..  Go.,  9  How.  172. 
18  Ei.  Bd.  92;  1  Cook  an  ODrporattona  (6th 
Bd.)  8. 

[I]  There  Is  undoubtedly  sound  reasoning 
back  ot  ttie  authorities  on  this  quedloii. 
Public  stfvlce  corporatioDB  are  allowed  to 
charge  the  public  a  certain  sum  for  serrloe. 
This  sum  Is  the  compensatSon  for  the  axpowe 
of  the  corporaOon  in  installing  and  opexatlBg 
the  plant  for  the  convenience  of  tibe  public, 
and  It  is  snroosed  to  bear  all  the  expenses 
which  are  not  BpedflcaUy  dtarged  against 
the  public.  If  the  Legislature  or  the  dty 
ooundl  sees  flt  to  provide  tiiat  Uie  propwty 
owner  shall  bear  the  expense  of  laying  anr- 
ice  pipes  and  maWng  connections,  then  It  la 
to  be  presnmed  that  a  lower  rate  will  be  fixed 
for  service,  if,  as  In  the  present  caae^  no 
provision  Is  made  for  layli«  servloe  tSpeB  and 
making  connections,  the  rate  allowed  is  pre- 
sumed to  be  high  oMugfa  to  eompauate  the 
company  for  this  expense. 

Gounsd  for  the  appdlee  argues  that.  If  the 
company  was  compelled  to  lay  service  pipes 
In  the  street,  It  could  also  be  forced  to  lay 
them  through  consumer's  lot  and  Into  his 
house.  The  fallacy  and  nnsonndnees  of  this 
reasoning  Is  apparent  at  a  glance.  Eivery- 
thlng  within  the  frandilse  limit  Is  under  the 
control  of  the  company,  unless  otherwise  ex- 
pressly provided  by  statute  or  ordinance, 
and  the  franchise  limit  Is  definitely  fixed  at 
the  line  between  the  lot  and  the  street  or 
alley.  "The  franchise  cannot  convey  any  right 
to  or  Impose  any  duty  up<Mi  the  corporation 
outside  the  franchise  limit  It  is  limited  In 
its  scope  to  the  domain  of  the  mnnldpallty 
and  cannot  invade  the  territory  of  private 
dtlzens. 

Our  conclusion,  thmfore.  is  that  under 
the  franddse,  as  thus  construed.  It  waa  the 
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doty  of  Uie  water  cunpany  to  lay  an  mces- 
sary  pipes,  for  snpplylng  Its  cDStomen  with 
water,  wllftlii  Ibe  Ibnlts  of  its  franeblse^  and 
this  eomtracHtm  la  fuUy  snpiwrted  by  tlie 
adjudicated  eases. 

In  the  ptate  of  Idaho  there  Is  no  statate 
tmpoalng  the  dnty  of  taylnc  laterals  and  mak- 
ing conflecttons  in  streets  and  all^s,  and  the 
franchise  granted  by  the  dty  of  JPocateilo  to 
tiie  Pocateno  Water  Company  was  silent  as 
to  who  should  bear  the  expense  of  Oda  work, 
so  that  the  conditions  are  ezacOy  the  same 
as  In  Uie  pment  case,  and  the  Supreme 
Gonrt  ot  Idaho  ases  this  language:  "^nd^- 
the  said  franchise  the  re^^ondent  has  been 
granted  the  right  to  lay  Its  mains  and  pipes 
*eTer,  al<mg.  and  under*  the  streets,  slleys, 
and  highways  of  said  dts  for  the  purpose  of 
BDi^lylng  said  (dty  and  lia  Inhabttants  with 
a  Boffldency  of  pore  water.  It  had  the  an- 
iborlty  to  lay  all  of  the  matna  and  i^>ee  In 
said  Greets  and  all^  necessary  to  aecran- 
idlsh  the  purposes  for  which  said  franchtee 
was  granted.  It  la  obliged  to  lay  tta  mains 
and  irtpes  in  said  atreets  and  all^a,  ud  de- 
liver water  to  Ytae  consnmen  at  Its  franchise 
Umlts,  and  to  the  line  of  the  premises  of  the 
consumer,  if  sach  premises  border  on  said 
frandilse  limits.  The  req^ondent  lias  been 
granted  a  Talnabla  ri^it,  tl^  of  laying  Its 
analiu  and  laterale  in  the  atreets  and  all^ 
of  tAe  dty,  in  oonsldenitton  tliat  it  will  far- 
nlsh  water  to  said  d^  and  Its  inliaMtants. 
The  company  Is  under  obl^tlMi  to  lay  Its 
pipee  In  the  streets  and  ail^  so  as  to  m^e 
the  watw  aooesslUe'  to  die  dtlaen  tor  lila 
private  use.  It  is  given  tlie  t14^t.  within  Its 
franchise  limits,  to  iay  all  pipes  and  make  all 
connections  with  Ite  mains  and  laterals.  Be- 
yond those  limits  It  has  no  authority  to  «iter 
opcm  the  private  pronises  of  a  citizen  and  lay 
its  pipes.  Neither  has  the  dttea  any  right 
to  enter  witliln  the  franchise  limits  of  the 
company,  and  In  any  manner  Interfere  with 
Its  mains  and  pipes."  Pocatdlo  Water  Oo.  v. 
Standley,  7  Idaho,  166,  61  Pa&  618. 

In  the  case  of  Bothwell  v.  Consumers'  Ca, 
IS  Idaho,  66S,  92  Pa&  68S,  24  Lu  EL  A.  (N.  8.) 
485,  the  court  say:  "Hbe  only  further  point 
to  be  considered  in  this  case  Is  whether  the 
water  company  can  require  the  consumer  to 
pay  for  the  tap  and  for  making  the  connec- 
tion with  Iti  main.  It  seems  that  this  point 
ought  to  be  disposed  of  without  much  difficul- 
ty. The  franchise  for  laying  pipes  In  the 
streets  and  alleys  and  maintaining  and  oper- 
atli^  a  water  system  Is  granted  by  the  mu- 
nidpallty  to  the  water  company.  The  prop- 
erty owner  has  no  right  or  franchise  to  dig 
Id  the  streets  and  alleys  and  lay  pipes,  and, 
>f  he  should  do  so,  he  would  acquire  no  jHrop- 
erty  right  therein.  The  main  and  all  laterals, 
fixtures,  and  connections  within  the  franchise 
Umit  b^ong  to  the  company,  and  altogether 
constitute  the  water  system.  It  Is  not  the 
business  of  the  citizen  or  consumer  to  con- 
struct any  part  ot  the  company's  system,  max 


Is  it  the  cfHQpany's  busUMsa  to  place  tlw 
pipes  and  fixtures  on  the  consumer's  prem- 
ises. There  is  a  clear  and  weU-defined 
boundary  line  ezititlng  between  the  property 
of  the  water  company  and  the  property  of 
the  lot  owner;  that  line  Is  the  one  odstlng 
betweoi  the  lot  and  the  street  or  alley.  The 
dtlien  owns  his  pipes  and  fixtnrea  to  that 
line,  and  beyond  It  is  ths  company's  pn^er^ 
and  water  system.  Tb»  rights,  dnties,  and 
obllKRtlons  of  each  go  to  this  extent,  and  no 
further." 

In  Tfficas,  at  the  time  the  case  was  dedd- 
ed,  the  same  conditions  existed  as  regards 
the  dly  of  Bl  Paso,  but  in  this  case  the  fzan- 
chlse  contained  the  provision  that  the  com- 
pany should  fumtBli  watw  to  "oonsumras 
having  i^pe  cOfmecUons**  at  a  qtedfled  rateu 
The  Civil  Court  of  An«als  held  that  pn> 
marily  the  duty  of  a  company  bound  to  fur* 
nlsh  water  to  pn^er^  owners  on  streets  oon< 
tatadng  mains  carried  with  it  the  dnty  to  per- 
form lAe  vroA  necessary  to  enable  ttie  omo- 
pany  to  furnish  the  owners  with  water,  and 
the  company  could  only  be  relieved  from  the 
obligation  to  oonstmet  at  Its  own  cost  the 
neosBsary  etmneetlons  by  smne  prorlslon  In 
the  franchise  or  contract  which  unmistak- 
ably, or  by  fair  implication,  so  operated.  In- 
ternational Water  Co.  v.  Caty  of  EH  Paso,  81 
Tex.  Civ.  App.  821, 112  S.  W.  816. 

The  Supreme  Court  at  Idaho  a  second 
time  handed  down  a  dedrion  np(m  the  sub- 
ject upon  a  statement  of  &ct8  on  all  fours 
with  the  present  case.  The  court  say:  "Un- 
der the  fraadiise  granted  by  the  city  of 
Ccenr  d'AloM  to  the  consumers'  oompany  to 
occupy  the  streets  and  alleys  of  the  dty  for 
the  purpose  of  soKtlyiiig  the  dty  and  InhkUt- 
antB  therectf  with  tretib  water,  the  ^^t  and 
authority  to  dig  in  the  streMs  and  alleys 
and  lay  pipes  therein  for  8iiK>l7lng  ci»- 
Burners  with  water  is  conferred  upon  the 
company  alone,  and  no  sndi  right  is  om- 
ferred  upon  the  individual  or  consumer,  and 
the  consumer  acquires  no  r^t  to  lay  pipes 
or  acquire  property  In  the  street  and  aU^s, 
but,  on  the  contrary,  the  doty  to  do  so  and 
the  righte  acquired  thereby  belong  to  the 
water  company.  It  Is  conseqtiently  the  duty 
of  the  water  company  to  supply  and  lay  lat 
erals  from  its  main  to  the  line  of  a  consum- 
er's property  abutting  on  such  street,  and 
Buch  laterals  are  the  property  of  the  wa- 
ter company.  *  *  *  A  public  service  cor- 
poration organized  for  the  purpose  of  sup- 
plying the  Inhabitants  of  a  munldpallty  with 
water  Is  not  Justified  In  assuming  that  the 
people  it  Is  to  serve  are  dishonest,  and  that 
they  will  demand  and  pay  for  a  month'? 
water  supply  merely  for  the  purpose  of  en- 
tailing upon  the  company  the  expense  of 
putting  In  laterals  and  service  connections, 
and  that  they  vrlll  thereafter  refuse  to  take 
water  and  thereby  discommode  themselves 
and  depredate  thdr  own  property,  and  the 
courts  will  not  bass  decisions  npoa  such  an 
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ananq^on.**  Hatch  t.  Goiununera*  Co.,  17 
Idaho,  204.  104  Fac  670.  40      B.  A.  (N.  S.) 

26S. 

Appellee  attempts  to  meet  this  dedsini 
with  the  statement  that  property  owners  had 
the  right  to  dig  Into  the  streets  and  alleys 
upon  complying  with  certain  regulations. 
IhiB  Is  undoubtedly  true,  as  It  is  true  In  all 
cities  of  the  country,  but  the  point  In  the 
reasoning  In  the  iHatch  Case  Is  that  the  ptop- 
eity  owner  has  no  light  under  the  franchise 
to  dig  In  the  streets  and  alleys  and  lay 
pipes,  but  must  get  a  special  permit  for 
wblcb  a  fee  Is  charged,  while  the  water  com- 
pany 1b  granted  general  permission  under  the 
franchise.  The  court  in  this  case  also  an- 
swers the  argument  of  appellee  that  dlahoo- 
est  consumers  might  pay  water  rent  for  one 
month  and  thereafter  discontinue  use  of  the 
water,  inflicting  a  loss  upon  the  company. 

In  the  Supreme  Court  of  Arkansas,  In 
1010;  this  Question  was  raised  upon  a  fran- 
chise,  the  terms  of  which  were  almoat  Iden- 
tloal  with  those  of  the  present  ai^^ee.  The 
court  say:  "Is  it  the  duty  of  a);9>^lant  to 
construct  and  maintain .  the  service  pipes  at 
Its  own  eqienfle,  free  of  cha^7  By  section 
1  of  this  contract  it  assumed  the  du^  .«f 
snpplytug  the  dty  and  the  InhaUtanta  there- 
of with  water  and  a^otred  Uu  rit^t  to  use 
the  streets,  alleys,  sidewalks,  and  pqUIc 
grounds  of  the  dty  of  Pine  Blnff,  wlQiln  its 
present  and  future  corporate  limits,  for  plac- 
ing and  taking  up  and  r^ialring  mains,  hy- 
drants, and  other  structures  and  devices  req- 
uisite for  the  serrloe  of  watw.'  Hw  dnt7 
to  fnmlah  ttae  dty  and  inhaUtaats  with 
water  carried  wUh  it  the  data''  to  do  and  pei^ 
fordi  what  was  necessary  to  be  done  to  plaice 
fhB  otHupany  In  a  position  wh^  It  could  fur- 
nish the  water.  To  do  that  the  contract 
Section  D  expreasly  antborises  it  'to  use  the 
streets,  alleys,  sidewalks  •  •  •  of  the 
dty  at  Fine  Bluff  *  *  *  tor  pladog  and 
taking  up  and  repairing  mains,  hydrants,  and 
ether  structures  and  dertcea  requisite  for 
the  service  of  water' ;  that  la  to  say,  the  de- 
livery of  water  to  the  Inhabitants  or  dty. 
The  duty  is  assumed,  and  the  poww  Is  given, 
the  contract  to  perform  it  Tb»  priverty 
owner,  the  inhabitant,  or  consumer  has  no 
right  to  lay  the  service  pipes  In  the  streets 
and  connect  them  vritii  the  water  company's 
mains,  hot  this  power  is  expressly  given  to 
the  water  company,  In  connection  with  the 
duty  It  assumes,  and  to  no  one  else,  whidi 
ImiriUes  that  it  shall  lay  the  service  pipes  at 
its  own  expense,  for  all  of  whldi  the  con- 
sumer is  required  to  pay  for  the  water  fur- 
nished at  certain  rates  spedfled  in  the  con- 
tract. If  it  was  not  the  Intention  of  the  con- 
tract that  the  water  company  should  lay 
the  service  pipes,  why  did  the  dty  council 
give  it  the  power  to  do  so  and  withhold  it 
from  the  inhabitant  It  evidently  intend- 
ed that  the  wateu  company  should  do  so  free 
of  charge,  because  it  fixes  the  compensation 


to  be  psld  by  t^e  consumer  for  services  ren- 
dered him  and  says  nothing  about  compensa- 
tion for  service  pipes.  How  was  It  to  render 
the  serrices  It  undertakes  without  laying  the 
service  pipes,  and  where  is  the  authority  to 
collect  from  ttie  consumer  more  than  be 
is  required  by  the  contract  to  pay?  There 
Is  none.  Pocatello  Water  Company  v.  Stand- 
ley,  7  Idaho,  165.  61  Fac.  518 ;  International 
Water  Co,  v.  City  of  El  Paso,  61  Tex.  Civ. 
App.  321,  U2  S.  W.  820;  Bothwell  v.  Con- 
sumers' Co..  13  Idaho,  568,  02  Pac  533,  2A  L. 
B.  A.  (N.  S.)  487;"  Fine  Bluff  Corporation 
V.  Toney,  06  Ark.  345.  131  8.  W.  660; 

In  the  case  of  Botiiwall  r.  Conaoniers*  Co., 
18  Idaho,  668.  02  Pac.  538,  34  L.  B.  A.  (N.  S.) 
485,  the  syllabus  by  the  court  la  as  foUovs: 
"All  the  mains  and  laterals  of  a  water  sys- 
tem within  the  franchise  limit  belong  to  the 
company  owning  the  franchise,  and  It  is  the 
duty  of  the  company  to  constrnct  the  same 
at  Its  own  expense  and  connect  wiUi  the 
I^^tes  of  the  pjcop^y  owner  at  the  line  of 
his  proper^  and  the  limit  of  its  franchise. 
Where  a  lot  owner  emstracts  a  building  on 
his  property  and  ^Uwee  watw  pipes  and  fix- 
tures therein,  -aiKl  extepda  the  same  to  the 
street  adjobdacb  and  Uierenpon  tenders  to 
the  water  company  the  monthly  rent  charged 
by  It,  it  becomies  the  duty  of  the  company  to 
make  the  necessary  tap  and  connections  and 
furnish  the  property  owner  with  water  aa  de- 
manded." 

In  tha  case  «t  Hatch  t.  Oonsnaiers'  On., 
aopra,  the  court  further  say:  "We  are  aware 
that  some  courts  have  held  that  the  oonsom- 
OT  may  be  raqnlred  to  pay  the  axpoiBas  of 
*service  oonnectltms,'  as  It  is  MOKtimes  call- 
ed, or  rather  for  lat«-ala  extending  from 
the  curb  line  to  the  main.  So  far  as  we  have 
been  able  to  examine,  bowerar,  these  deci- 
sions are  based  upon  express  statutes." 

The  Supreme  Court  of  Waddagteo.  in  a 
recent  dedalon  (Olavelaiid  t.  Haldok  Wate 
Works  Oo.  [Wash.]  125  Paa  760).  followed 
the  rule  announced  in  the  foregoing  oasea. 
like  conrt  say;  "But  tSds  case  la  oontr^ed 
by  tiw  fiancblae  wdinanne.  whldi  reqidrea 
the  con4»ny  to  fumlSh  water  to  users  and 
consumers  at  i^tain  fixed  rates ;  and  we  are 
of  (pinion  Umt  it  Is  not  ao  fnmiAed,  with- 
in the  meaning  of  tiia  ordinance,  vnless  it  is 
delivraad  to  the  consumer  at  his  property 
line." 

Bespondent  has  dted  some  cases  to  the 
contrary,  but  we  think  the  great  wei^t  of 
authority  is  in  accord  with  the  view  we  have 
expressed.  McQuillln,  In  his  work  on  Mu- 
nklpal  Corporations,  1 1606,  in  Aacnssing  the 
question,  says:  "While  it  has  been  held  in 
some  esses  that  the  consumer  may  be  re- 
quired to  pay  the  expense  of  laterals  extend- 
ing from  the  curb  line  to  the  main,  these  de- 
ddons  are  for  the  most  part  based  upon 
express  statutes,  and,  where  there  is  no  such 
statute,  it  is  aenerally  held  that  it  is  the 
duly  of  the  compai^,  at  its  owa  expoMe,  to 
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■opplj  An4  lay  the  UtenLU  tEom  Ifs  main  to 

Oie  Use  of  a  coonuncar'g  property  abutting 
on  ttie  itreet"  S«e»  alao^  Fond  on  Public 
ntlUtles,  SI  S36  and  fiS7. 

CM  A  great  muaj  of  tbsae  cases  dteid  br 
respondent  are  cases  where  the  waterworks 
were  owned  and  opera&ad  bj  the  mnnldpal- 
it7f  and  It  had  adopted  a  rale  which  re- 
Qttioed  the  eoOBanm  to  beat  the  expense  of 
lajTlng  the  service  pipe  from  the  main  to  the 
progatf  Uae.  These  cases  are  not  In  point 
Where  the  city  owns  and  operates  the  utility, 
BO  ooitowtaal  rights  aiist  In  favor  of  the 
eosmmex.  The  dty  has  the  right,  to  adopt 
and  enforce  reasoaahle  rules  and  r^rolationft 
as  likewise  has  a  privately  owned  company* 
Bat  a  role  which.  Is  reasonahle  and  enfOroeable 
under  a  munidpally  owned  ntlUty  may  not  be 
where  it  is  owned  by  inivate  parttea  In  the 
former  cassk  wh^ver  profit  arises  from  the 
Tentnre  Innres  to  the  bensflt  of  the  dtlsens 
generally,  while  In  the  latter  it  finds  its  way 
into  the  pock^  of  ItB.stockholdera.  AgfUn, 
the  rights  of  the  privately  owned  company  are 
measured  by  its  contract  with  the  dtr ;  and 
whue,  under  snch  contract)  It  assumes  cotaln 
obU^attons,  it  cannot  escape  compliance  there- 
with by  any  rule  which  it  may  adopL  Where 
a  municipality  operates  its  own  water  supply 
system.  It  Is  not  under  omtractaal  obliga- 
tions to  lay  the  service  pipes  for  its  cus- 
tomera  ttma  Uae  cnrve  to  its  water  main; 
taence-a  rale  wUeh  requtna  0w  eonsnmcv  to 
aBBome  tba  burden  Is  reasonable  and  Just 
On  t2ia  other  hand,  hne  we  have  a  corpm^ 
tlon  which,  undor  ttie  rale  of  constroetlon 
which  must  be  applied,  assumed  the  burden 
of  80  doing;  consegnently  the  rule  adopted 
by  it  Is  unreasonable  and  an  just. 

Appellee  contendB,  however,  tliat  aucb  a 
construction  will  result  in  bankruptcy  and 
rnln  to  it  and  all  tithcr  privately  owned  com- 
panies doing  biMiiiess  In  New  Mexico,  be- 
cause customers  living  in  the  suburbs  snd 
remote  and  thinly  populated  portions  of  the 
city  will  compel  it  to  conduct  water  to  tbetr 
property  Use.  If  the  ailment  were  profter 
and  entitled  to  consideration  by  the  court,  a 
sufficient  answer  would  be  that  no  such  re- 
sult will  be  attained,  for,  under  Its  franchise, 
it  cannot  be  compelled  to  extend  its  mains, 
by  order  of  the  city  or  otherwise,  **Bnl6sB  the 
gross  income  from  such  extension,  exclusive 
of  hydrant  rentals  (by  the  city),  shall  eqnal 
6  per  cent  of  the  cost  thereof."  Such  being 
the  ease,  and  tlie  company,  before  it  can  be 
required  to  extend  Its  mains,  always  being 
Insured  of  6  per  cent  gross  income  upon  the 
cost  of  the  extension,  will  be  in  no  danger 
of  beeoolng  impoverished. 

For  the  reasons  stated,  the  cause  will  be 
reversed,  with  directions  to  the  district  court 
to  grant  the  relief  prayed  for  by  the  relator; 
and.  It  Is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


McBAB  V.  WATER  SUPPLY  CO.  OF  AL- 
BUQUERQUE.   (No.  1610.) 

(Suproae  Court  trf  New  Hexkio.  April  28, 

1914.) 

(ByJlalua  by  ihe  Court.) 
Waters  and  Wateb  Codeses  (8  :M)3*)— Mu- 

mOIPAi;  FBANOmSfr-OOKSTBUCnON— Wa* 

na  Ratbs. 

Where,  under  a  franchise  granted  to  a  wa- 
ter company,  it  la  provided: 

**Meter  rates  to  consumers  daring  the  contin- 
oance  of  this  frandiise  shall  not  exceed  the  fol- 
lowing rates: 

200  gsBons  or  less  daUy,  per  1,000  gal- 
lons  -  $  JB6 

Over  200  and  leas  than  600  gallons 

dally,  per  1,000  gallons  :  30" 

and  so  on  through  the  schedule  of  rates  fixed  by 
the  franchise,  the  company  is  not  authorized  to 
charge  a  consumer  nsing  "more  than  200  gallons 
daily  86  cents  per  1.000  gallons  for  the  first  200 
gallons  used  each  day,  but  only  to  charge  and 
collect  30  cents  per  1,000  gallons  on  the  total 
amouilt  Qsed.  or  saeh  charge  as  it  lawfully  may 
make  upon  the  class  of  consumers,  In  iriiiai  tin 
amoant  used  places  the  consumer. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  CJourses,  Cent  Dig.  U  289,  290-299; 
Dec.  Dig.  {  20^.*] 

Appeal  from  District  Court,  Bernalillo 
County ;  H.  F.  Raynolds,  Judge, 

Action  by  IjouIb  A  McRae  against  the 
Water  Supply  Company  of  Albuquerque. 
From  Judjpnent  tor  idaintia,  defendant  ap> 
peals.  Affirmed. 

A.  B.  McMiUen,  of  Albuquerque,  for  appel- 
lant J(dm  C  tewis,  of  Albnquerqn^  for  ap- 
pellee. 

BOBEBTB,  a  J.  The  only  question  In- 
volved in  this  appeal  worthy  of  consideration 
is  the  proper  construction  of  that  portion  of 
the  frandiis^  under  wldch  appellant  is  sup- 
plying water  to  the  city  of  Albuquerque,  and 
its  inhabltantB,  lelatli^  to  meter  ratM,  which 
is  as  follows: 

'*BCeter  rates  to  consnmers  daring  the  con- 
tlnvanee  of  this  firanchlse  shaU  not  exceed 
the  following  rates: 

200  Chdlons  or  leas  daily,  per  1,000 
gaUons   I  JBS 

Over  200  and  less  than  600  f^ons 
daily,  per  1,000  gallons   .80 

Over  600  and  less  than  IJSOO  gallons 
dafly,  per  1,000  gallons   .27% 

Over  1,600  snd  less  than  3,000  gallons 
daily,  per  1,000  gallons   ,25 

Over  3,000  and  less  than  10,000  gal- 
lons daily,  per  1,000  gallons   .20 

"All  other  rates  to  be  qtedal." 

The  contention  of  the  appellee  was,  and  is, 
that  if  the  amount  consumed  is  less  than 
200  gallons  daily,  a  charge  of  35  cents  pw 
1,000  gaUons  is  correct,  but  if  more  than 

200  gallons  and  less  than  600  gallons  were 
used  daily,  even  though  it  amounted  to  but 

201  gallons  per  day,  the  price  should  be  80 
cents  per  1,000  gaUons,  and  if  over  600  and 
less  than  1,500  gallons  dally  were  used,  even 
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fbongh  the  excess  over  600  gallons  was  but 
one  sallon,  the  whole  of  the  mter  used 
should  be  compated  at  the  nte  of  27%  cents 
per  1,000  gallons,  and  so  on  through  the 
sdiedule  lates  fixed  by  the  franchise. 

On  the  other  hand,  appellant  contnids  that 
the  charge  should  be  made  as  follows:  86 
cents  per  1,000  gallons  for  the  first  200  gal- 
lons or  less  used  dally;  30  cents  per  1,000 
galltms  for  the  excess  over  200  and  lesa  than 
000  gallons  daUy;  27%  cents  per  1,000  gal- 
lons for  tbe  excess  over  600  and  less  than 
USOO  gallons  daUy,  and  so  on  through  the 
schedule  of  rates  fixed  by  the  frandiise. 

Appellant  exacted  water  rent  from  the  ap- 
pellee, upon  Its  theory  of  the  proper  con- 
struction of  the  franchise,  which  amounted 
to  (2.40  more  than  said  (^arge  would  have 
been  under  appellee's  construction,  to  recov- 
er which  sum  he  Instituted  this  action,  and 
was  successful  in  the  lower  court. 

The  views  of  tbe  trial  court  as  to  tbe  prop- 
er construction  of  tbe  provision  above  quoted 
la  clearly  set  forth  In  its  finding  of  facts, 
from  which  we  quote  the  following  excerpt, 
viz. :  "The  court  further  finds  that  the  meth- 
od of  calculation  of  water  rates  heretofore 
used  by  the  defendant,  that  is  to  say,  35 
cents  per  1,000  gallons  for  the  first  6,000.  SO 
c«its  per  1,000  gallons  for  the  amount  over 
6,000  gallons  and  less  thau  18,000  gallons, 
and  so  on,  is  not  warranted  by  the  provisions 
of  the  franchise;  but  tbe  court  holds  that 
the  defendant  should  compute  Its  water  rates 
as  follows:  36  cents  per  1,000  gallons,  pro- 
vided no  more  than  6,000  gallons  are  used 
In  one  month;  but  that,  if  tbe  amount  con- 
sumed should  exceed  6,000  gallons  even  by 
one  gallon,  but  does  not  exceed  18,000,  the 
(imputation  should  be  at  tbe  rate  of  30  cents 
per  1,000  gallons  for  tbe  whole  amount  con- 
sumed; and  tliat.  If  tbe  amount  consumed 
exceeds  18,000  gallons  even  by  one  gallon, 
but  does  not  exceed  45,000  gallons,  the  com- 
putation should  be  at  the  rate  of  27%  cents 
for  the  whole  amount  of  water  consumed; 
and,  if  the  amount  consumed  should  exceed 
46,000  gallons  even  by  one  gallon,  and  not 
exceed  90,000  gallons,  the  computation  must 
be  at  the  rate  of  25  cents  per  1,000  gallons 
for  the  whole  amopnt  of  water  consumed; 
and,  if  the  amount  used  exceeds  90,000  gal- 
lons even  by  one  gallon,  the  computation 
must  be  at  the  rate  of  20  cents  per  1,000  gal- 
lons for  the  whole  amount  of  water  con- 
sumed." 

Upon  the  hearing,  the  evidence  adduced 
showed  Uiat  the  company,  for  16  years,  had 
exacted  water  rents  In  accord  with  the  find- 
ing made  by  tbe  court  as  to  the  proper  con- 
struction of  the  franchise  In  that  regard. 
In  IBIO  the  management  of  flie  company  was 
(Hianged,  and  since  that  date  water  rentals 
have  been  collected  under  and  pursuant  to 
appellant^B  construction  of  this  proTision  of 
the  franchlseL 

Waiving  the  qnesOmi  as  to  whether  the 


court  could  properly  consider  tbe  uniform 
course  of  the  company  for  16  years  aa  a  dew 
to  tbe  intentton  of  tbe  parties  in  anrlvlng  at 
the  proper  construction  of  the  provision,  we 
are  of  the  o^nlon  that  tbe  Umgnace  of  th» 
franchise  fully  Justified  the  flndlns  made  by 
tbe  court  Sudi  b^ng  the  cRwe,  tbere  waa 
no  necesal^  of  a  resort  to  the  rule  t3iat 
when  the  words  of  a  grant  are  amblgiioii% 
the  court  wlU  call  4n  the  aid  of  the  ads 
done  under  It  as  a  clew  to  the  IntentioB  of 
tbe  parties.  KmUar  prorialoiu  are  to  be 
found  in  many  <tf  the  ftancblses  granted  to 
water,  U^t,  and  gas  companies  fij  incor- 
porated cities  and  towns,  but  no  case  has 
been  called  to  our  attention  where  a  court 
has  been  called  upon  to  construe  Oie  mean- 
ing of  the  language  used.  We  think,  how- 
ever, that  when  the  pozpose  of  tbe  provlslott 
Is  consldeied,  Its  meaning  becmnee  deer.  It 
is  a  wdl-^nown  fact  tbftt  Qie  initial  coat  of 
constructing  such  plants,  and  bting  prepared 
at  all  times  to  suptdy  ttie  commodity  aa  re- 
quired, entails  upon  tbe  company  tlie  msla 
cost  and  expense.  For  instance^  it  coets  prac- 
tically the  same  amount  of  moner  to  Install 
and  equip  a  watennnka  tjvbem  vbrn  the 
consumers  would  each  use  200  gallons  per 
day,  they  having  the  rl^t  to  use  aa  nmdt 
more  as  they  desired  and  tbe  company  be- 
ing required  to  fnndah  such  excess  aa  re- 
quired, as  tt  would  to  Install  and  eqotp  the 
same  where  each  ciutomer  uaed  regularly  a 
larger  amount.  And  such  company  most  In- 
stall, necesBartly,  englnefl^  pumps^  and  ap- 
plianeea  capable  of  furnishing  wliatever 
amount  the  consumer  may  require.  Eaeb 
day  it  ia  leqalred  to  oj^aatb  Ita  engines, 
pumps,  and  appliances  and  keep  tbe  neces- 
sary supply  available.  Such  being  tbe  case, 
the  company  is  mabled  to  supply  a  mocb 
larger  amonntt  at  a  nrinhnnm  ezpoue,  over 
the  fixed  diazge  of  opecaticm.  For  this  rea- 
80U,  it  is  the  policy  of  all  such  companies, 
uniformly,  we  b^eve,  to  enoonrage  greater 
C(m8umptl<m  of  tbe  commodity  produced,  by 
reducing  tbe  charge  as  the  consumption  in- 
creases. In  other  word%  by  a  tilding  scale 
of  ^loea,  to  eneonnge  the  cmsnnwa  to 
use  a  larger  amount  and  thereby  i^Maln  tbe 
benefit  of  the  decreaaad  ^Iceb  Baeta  we  be- 
lieve to'have  hew  the  Intantlott  of  the  par- 
ties wboi  the  present  fraadilae  waa  granted 
and  accepted.  By  the  provlskm  in  question 
conaumera  were  divided  into  fire  daaeea.  and 
the  rate  to  be  charged  each  daaa  warn  sped- 
fled.  It  waa  provided  that:  "Meter  ratea  to 
consumers  during  the  continuance  of 
franchise  shall  not  ezoeed  the  foUowiog 
rates:"  For  the  flrat  daaa.  via.,  eonsinDeis 
uaiiig  200  gallons  or  leas  dally,  ttw  diarge 
should  be  at  tbe  rate  of  35  centa  pet  1,000 
gallona  For  the  secmd  claaa,  Yim^  oraann- 
ers  using  more  than  200  gallons  and  less  tliaa 
600  gallons  daily,  the  charge  aboub)  be  at  the 
rate  of  80  cents  per  1,000  gallons,  and  so  oo 
through  the  schedule  of  zatea  fixed  by  tbe 
Cranchlasb 
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Baeb  coDBTtmer  of  vntex  neOMfttUy  ftUa 
■within  one  of  the  named  dasses  and  the 
rate  he  must  pay  for  hta  water  depends  up- 
on the  ctan  within  which  the  amount  of  wa- 
ter used  places  blm,  and  he  can  be  chained 
for  the  serrloe  only  tbe  amoont  whMi  may 
lawfDlly  be  exacted  from  water  oaem  within 
the  given  class. 

We  axe  <rf  the  (n>lnion  tl»t  tiie  district 
court  ^ced  flke  proper  ecnutratitlon  npon 
that  portion  of  the  franchise  relattng^  to 
meter  rates,  and  the  Judgment  will  be  af- 
firmed, and  it  is  so  ordered. 

HAKNA  and  PABEGR,  ooneor. 


SBI  T.  WATER  SUPPLY  CO.  Or  ALBU- 
QUERQUE.   (No.  161L) 

(Snpitme  Ooort  of  New  Ifodcob  Al^  28, 
191D 

(BifUmhmt  by  tho  Cowi.; 
WaISBS  AMD  Wateb  Gottbseb  (I  flOB*)— Wa- 

TEB  OOWAIfT— RiairLATieMS--^VALTIHnT. 

A  rnle  adopted  by  a  water  supply  compa- 
ny engaged  In  saMilyiDg  water  under  a  fran- 
chise to  a  dty  and  iti  inhabitants,  which  pro- 
vides that  aU  UUs  shall  be  paid  monthly,  wlth- 
ia  a  maaonable  time  after  they  becoaie  doe,  and, 
in  case  snch  payment  Is  not  so  made*  the  water 
will  be  tnmea  off  for  nonMyment  and  a  charge 
of  fl  made  for  taming  m  and  turning  on  the 
■ame,  is  reasonable  and  not  dlscfimlnatoFy,  and 
may  be  enforced  by  the  c(HDpany. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  280,  290-299; 
Dec  Dig.  I  2(S.*] 

Appeal  from  District  Court.  Bernalillo 
County ;  H.  F.  BaynolB,  Judge. 

Action  by  P.  Sel  against  the  Water  Supply 
Company  of  Albuquerque.  From  judgment 
for  defendant,  plaintiff  anpeala.  Affirmed. 

Jobn  O.  Lewis,  of  AlbvquerQaa,  for  awdr 
lant.   A.  B.  McMlllai,  of  AUraqnerqae,  fisr 

B0B&BT8,  O.  X  Tbers  is  bat  ons  Ques- 
tion iBTolTed  in  this  appenl,  vis. :  Where  a 
company  is  engaged  in  supplying  water  to  a 
munidpaUtr  and  its  InhaUtantSt  under  «, 
trandilse  limiting  the  msTlmnm  dttaxge 
which  said  company  may  impose  for  water 
mqntlied*  is  a  rule  whlcdi  provides  that,  in 
case  a  water  oonsumar  does  not  pay  his 
mcmtlily  water  rent  within  a  rsasonabte  ttme 
after  the  same  becomes  due,  the  water  will 
be  turned  off  for  nonpayment,  and  a  charge 
of  ¥1  made  for  the  turning  off  and  tnmlng 
on  the  same,  ressonabls  and  enforceable? 
The  trial  court,  after  hearing  evidence  as  to 
the  expense  entailed  by  the  turning  off  and 
on  of  wat^  In  such  cases  to  ttie  conyiany, 
sustained  and  upheld  the  validity  and  rea- 
sonableness of  the  regulation  in  dispute,  and 
denied  appellanVS  right  to  recover  from  the 
company  the  |1  paid  In  compliance  with  the 
rule. 

That  a  water  company  may  adopt  and 


entbree^  as  a  reasmable  regulatton  for  e<ni- 
dnctlng  sndi  business,  a  rule  proyUUng  that 
the  water  so  sunned  may  be  shut  off  for 
nonpaym«it  thwefw,  and  that,  In  pursaance 
of  such  regulatlmi,  the  water  soi^ly  im^  be 
dlsoimtlnaed  on  the  fiUlnre  of  the  consumer 
to  pay  the  water  not,  is  so  well  settled,  and 
so  unlrersaDy  sustained,  where  there  Is  no 
dispute  as  to  the  accuracy  of  the  amount 
claimed,  or  the  Justness  of  the  charge,  that 
further  discussion  of  this  question  would  be 
fntUe  and  xn^xoOxHttn.  State  ex  rd.  de  Bniv 
V.  Water  Supply  Oo^  140  Pae.  1000^  decided 
at  the  present  tam  of  this  court  And  see 
note  to  case  ot'Htnsfldd  t.  Humphry  UQr. 
Co.,  19  Ann.  Cas.  842,  whese  tta  authorities 
are  collected. 

Statib  being  the  case,  tto  only  question 
necessary  to  cendder  is  whether  tte  Imposi- 
tion of  the  diarge  of  fl  for  turning  off  and 
on  the  water  renders  the  rule  anreasmaUe^ 
unjust,  unlawfulf  or  dlserlniinatin7<  If  it 
does  not.  It  may  be  enforced;  if  it  does  so^ 
It  may  not. 

App^nt  argues  flia^  the  francdilaa  hav- 
ing-prescribed  the  maiimum  rates  which  the 
appellee  is  authorised  to  charge  for  water 
furnished  the  conromera,  there  is  necessarily 
imSnded  In  Qie  ehaige  imposed  an  exproses 
stalled  upon  the  company  by  taming  on 'and 
off  the  supply,  and  dellvsrlng  watw  to  the 
consamw  as  required:  that  apptilee  could 
not  lawfully  exact  from  the  oonsumec  who 
desired  to  take  weAex  ttom  tt  KKf  ^uvge  for 
any  du^  on  its  part  to  be  paREormed,  In  or- 
der to  enable  It  to  supply  the  commodity. 
Conceding  this  contuitlon,  however,  It  does 
not  necflssarlly  follow  that  ttte  rule  In  ques- 
tion Is  unreasonable  or  discdminatory,  for  it 
must  be  remembered  that  this  charge  is  Im- 
posed because  of  the  delay  In  the  payment 
of  tbo  coDsnmer*B  dxtot  to  the  company,  and 
in  such  caseb  where  the  company  is  compelled 
to  turn  off  the  water  to  enforce  the  payment 
of  the  amount  owing,  the  expense  and  trouble 
occasioned  thereby  cannot  be  said  to  be  a 
du^  which  the  ctHopany  assumed  under  its 
fnnchls&  All  Its  cuBtom«8  are  sunKised  to 
promptly  pay  for  the  mter  consumed  by 
them,  and,  wl»re  they  do  so,  of  coursi^  the 
public  utility  company  must  deliver  the  sane 
to  them  at  not  to  exaeoA  the  maximum  rate 
whtcfli  it  Is  authorised  by  its  franchise  to  e& 
a<^  When  the  rates  are  fixed  by  the  parties 
to  the  franchise,  they  are  based  upon  the 
assumi^on  that  the  consumers  will  pay, 
within  the  time  required,  for  ttie  service  sup- 
plied, and  it  Is  upon  this  assumptton  that  the 
cbai^es  are  based.  The  council,  when  It 
specified  the  rates  which  the  company  could 
charge,  necessarily  intoided .  to  permit  the 
company  to  earn  a  sufficient  amount  to  afford 
reasonable  returns  to  the  stockh<riders,  and 
to  provide  for  the  maintenance,  repair,  ex- 
tension, and  betterroott  of  tlie  plant,  so  that 
the  efficiency  of  tbe  swvloe  should  at  all 
times  be  maintained.    This  the  company 


•For  ether  cimb  see  tame  tople  and  Motion  NVMBBR  la  Doa  Die.  a  Am.  DIa.  Ker-No.  SerlM  a  R49%  Indexes 
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could  only  do  b7  colleottng  promptjly,  and 
without  eqwnse^  the  charges  for  water.  Its 
consnmras  number  more  than  2,600,  aod  the 
amount  coUectsd  monthly  from  each  la  com- 
paratively amall.  If,  as  appellant  ai^ues, 
the  appellee  is  without  authority  to  Impose 
a  reasonable  charge  or  penalty  upon  the  de- 
Unqnoit  customer,  but  mnat  itself  bear  this 
expoise  of  tnrnlug  off  and  on  the  water.  Its 
revennes  might  seriously  be  impaired,  and 
the  eSdency  of  the  service  greatly  hampei^ 
ed.  The  evidence  disclosea,  and  the  court 
found,  that  the  charge  of  (1  Imposed  was 
the  actual  expense  to  the  company  of  turning 
off.  and  on  the  water.  Let  us  suppose,  for 
Instance,  that  each  of  the  2,ES00  customers 
should  refuse  to  pay  theli  monthly  bills,  and 
the  company.  In  order  to  collect,  should  turn 
off  tbeVater,  and,  upon  paymmt  bebog  madft 
torn  It  on  again.  A  monthly  expemae  of  92>- 
000  would  be  entailed  upon  the  company, 
which,  tt  will  be  sera,  would  ultimately  lead 
to  Its  bankruptcy  and  the  snqienBlon  of  the 
service  oitirely.  It  Is  to  the  interest,  not 
Mdy  of  fbB  company,  bat  to  every  OMuramer 
who  pays  Us  KUm,  and  the  dfy  likewise,  that 
the  appellee  should  be  enabled,  without  ex- 
pense to     to  otflect  for  water  xised. 

As  was  well  said  by  the  Supreme  Oourt 
of  Washingtm,  tn  the  case  of  State  ex  mt 
IfacMahon  v.  Ind^iendent  Tel^ione  Co..  SO 
Wash.  106,  100  Pae.  366,  81  L.  IL  A.  (N.  S.) 
320:  "The  company  bebig  bound 'to  render 
the  public  elBctait  servloe.  It  has  the  ili^t 
to  enforce  such  rules  as  will  provide  for  the 
prompt  payment  of  its  mtals,  and  thus  pro- 
vide toT  the  securing  of  funds  with  which 
it  may  Insure  and  protect  the  efficfeney  of  its 
plant  and  keep  it  at  such  a  standard  as  will 
enable  it  to  dlsdiarge  its  pnUlc  duties,  when 
called  apM  to  do  so,  ^ttter  Toluntarily  at 
On  request  of  the  individual,  or  iniwltintarlly 
at  the  conutaand  of  the  courts.  Being  a  pub- 
lic swvlce  oorporatl<m,  it  ia  compefled  to 
serve  the  Indlvldnal  wbra  such  service  is  de- 
manded, but  this  does  not  take  from  it  the 
right  to  donand  that  the  continuance  of  such 
service  bA  conditional  upon  the  prompt  pay- 
mmt  of  a  reasonaMe  rental,  which  shall  be 
sufficient  to  enable  the  company  to  mder 
an  effieloit  service  to  its  patrons,  and  at  the 
same  time  provide  a  reasonable  prdflt  for 
ItseUL  Thto  is  the  reasonliMr  upon  whtcfa 
tbe  courts  have  held  companies  of  this  diar- 
BCter  jnstilled  in  withdrawing  their  snrloe, 
who)  I3i^r  charges  are  not  promptly  paid, 
or  where  a  regulation  flalrly  and  generally 
braefldal  to  the  company  aad  Its  patrons  re- 
mains -  utKwmplled  with.  Rushvllle  Co-ot). 
Tel.  Oo.  irvitt,  2r  Ind.  App.  62,  50  N.  S. 
827 ;  Hewlrtt  v.  Western  Union  Tel.  Oo.  <0. 
a)  28  Tea.  181;  McDlinlel  v.  Faubush  Tel. 
Co.,  106  S.  W.  826,  82  Ky.  Law  Rep.  RT2; 
Jones,  Tel^praph  &  Telephone  Oompaniea,  H 
841, 8(Q.  Hanttestly,  U  aU  the  sttbscribecs  Of 
appellant  contlniiouEdy  refused  to  pay  their 
rentals  in  advance,  and  thus  necessitated  tbk 
employmoit  of  conectors,  additional  office 


fotoe,  aad  the  lacnrring  of  other  experases  in- 
cident to  the  collectkNi  of  such  rentals,  the 
mottcffs  thus  expended  nnut  be  taken  from 
the  revenues  of  the  company,  and  thus  im- 
pair a  fund  to  which  the  company  must  lo<* 
for  the  expMiditure  necessary  to  keep  Ite 
plant  In  the  highly  efficient  conditloii  re- 
quired and  demanded  because  of  the  pabUe 
nature  of  the  servlice.  It  is  ttiertfore  not  on- 
reasonaUe  that  the  company  adiqpt  a  role 
and  enforce  a  regulation  providing  for  the 
payment  of  Its  rentals  in  advance,  and  for 
an  additional  charge  in  case  such  require- 
ment iB  not  complied  with.  Such  a  charge 
Is  not  an  addition  to  the  maTirngTO  rate  pro- 
vided for  in  the  franchise.  It  Is  Eathw  a 
charge  for  default  and  delinquency,  irtddk 
may  be  avoided  by  a  compliance  with  the 
reasonable  regulation  for  the  payment  of 
rentals  In  advance." 

The  argument  advanced  1^  the  Washing- 
ton court  In  the  above  case  Is,  we  Udak,  con- 
vincing, and  cLsarly  austains  iqniellee'a  erai- 
tention  In  this  case. 

While  there  are  apparently  but  tew  ad- 
judicated cases  upon  the  question,  the  vel^t 
of  authority  Is  in  accord  with  the  views 
which  we  have  expressed. 

In  ttie  case  ot  Bowers  tTntted  Gaa  Im- 
prov.  Co.,  ST  Pa.  Super.  Ot  US,  the  conrt  np- 
htid  a  regulation  requiting  dtiaens  who  de- 
Biin  to  become  oonsnmen  -of  gaa  to  tAga  a 
contract  to  snbmlt  to  a  ngnlatlim  that  a 
pttudty  of  3  per  cent  might  be  added  cm  the 
bin,  if  It  was  not  paid  within  five  d^  after 
presentation. 

In  the  case  of  Girard  Ufb  Ins.  Oo.  r.  Phlla- 
ddphia,  88  Pia.  SOS,  the  court  sustained  a 
regulation  of  the  water  departm«tt  of  a  city 
claiming  flie  rig^t  to  shut  off  the  supply 
unless  payment  was  made  vt  arreaiv  for 
three  years,  togethw  with  a  psualty  of  16 
per  cenfc, 

In  Mansfield  t.  Hnmphiei^  Hfg.  Co.,  82 
Ohio  St  216^  82  R  E.  283,  31  L.  B.  A.  (M.  S.) 
801,  19  Ann.  Oas.  842,  the  court  upheld  a 
regulation  that,  where  water  has  been  turned 
off  for  neglect  or  refoasi  to  pay  rental  wlm ' 
due.  It  ahall  not  be  turned  on  again  until  an 
hack  rent  and  images  shall  be  paid,  and 
the  further  sum  of  $1  for  turning  on  and  off 
the  water. 

Appelant  rsUflB  nptm  the  cases  of  Amer- 
ican Waterworks  Co.  y.  State,  46  Neb.  104, 64 
N.  W.  711,  80  I*  B.  A.  447,  60  Am.  8t  Repi 
61(K  and  State  Nebraska  T^e^Hme  Oto.,  17 
Neb.  126,  22  N.  W.  2S7,  02  Am.  B^  40ft, 
whiA,  It  must  be  conceded,  fully  support  his 
contention,  but  we  cannot  agree  with  the 
reasoning  of  those  eases. 

Tbe  mle  is  not  discriminatory,  for  It  ap- 
ples alike  to  all  who  do  not  pay  their  MUs 
for  watsr  promptly. 

For  the  reasons  stated,  the  Judgmoit  ot 
the  district  court  will  be  affirmed,  and  it  is 
so  ordered. 

BANNA  and  PABKBB,  JJ^  concur. 
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8TATB  «       BOABD  07  0OM>RS  07  SAM 
MIOUSL  GOpNXX  T.  BOMBBO, 
Oonsty  Tmnuer. 

arFATB  ex  nL  OOUNTS  BOAD  BOABD  OV 
SAN  UIOUBD  GOUNTT  t.  BAMB. 
(Not.  1641.  1042.) 

(SapNcie  Oowt  of  New  Mexico.  April  27. 
1914.) 

(SvUabiu  hy  the  Court.) 
X.  HiGHWATs  (S  99^,  New,  toL  14  Key-No. 

Series)— C0T7NTY  ROAD  FUND  —  DlBBDBSE- 
UNT.  ' 

SectioD  7.  c.  M,  Law*  1912,  wUdt  pro- 
▼ideB  that  tbe  county  road  funds  "ahaU  here- 
after be  expended  under  the  Baperrislon  and  ^- 
rection  of  the  connty  road  board,  and  Hie  meth- 
ods for  making  such  ezpenditurea  and  account- 
ins  therefor  ehall  be  the  same  ai  thoM  now  or 
hereafter  required  by  law  in  the  caw  of  ex- 
pendttnrei  nmde  by  the  boards  of  county  com- 
mts^onerB."  HeM,  to  authorise  ^e  county 
road  boards  to  draw  their  wammts  upon  tiie 
county  treaanra'B  directly  against  the  county 
road  fund.  In  payment  of  supylies  necessary 
in  the  construction  of  public  roads,  under  tibe 
same  stitotory  regulations  now  in  force  om- 
troUinff  tiie  boards  of  county  oommisrionen  in 
disbursing  county  funds. 
2.  Staiutu  (S  161*)— Bepsal  bt  Ihfuoa- 

TION. 

Bepeals  by  Impllestira  an  not  fBTored,  but 
will  be  declared  by  the  courts  In  cases  where 
"tlie  last  statute  is  so  broad,  in  its  terms  and 
BO  clear  and  explicit  In  its  words  as  to  dkow 
that  it  was  intended  to  cover  tbe  whole  sub- 
ject, and  therefore  to  displace  the  prior  stat- 
ute." 

[Ed.  Note.— For  other  cases,  sea  Statates, 
Cent.  Dig.  H  230-234;  DecToIc.  |  Idl.*] 

8.  HiGHWAxa  ({ 19*>— AfiQUisnaoH  ov  Jmo— 

Bepbax.  ox  Statutb. 

Chapter  S4,  Laws  of  1912,  granttog  to  the 
conn^  road  boards  general  powers  over  pnUic 
roads,  Ibeld  not  to  repeal  by  impUoation  so 
much  of  chapter  124,  Laws  of  1906^  as  empow- 
ered boards  of  coun^  commissioners  to  acquire 
by  purchase  or  condenmatlon  land  fbr  use  as  a 
pabtie  read. 

[Bd.  Not»— Vor  oduv  ttmn,  am-  Hl^ways, 
Cent.  Did  II  28,  29;  Dae.  Dig.  1 19.*] 

4.  STATOTIS  (I  lai*)— BroUL  BT  IHPUOA- 

Txon. 

A  subsequent  statute,  treating  a  subject 
In  general  terms,  will  not  be  held  to  repeal  by 
iraplicathm  an  earlier  statute,  treating  the  same 
subject  ^ledfloally,  unless  sach  ooaatructioi] 
is  absolutely  necessary  in  order  to  giva  tbe 
subsequent  statute  effect. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  11  280-884 ;  Dec  IMg.  |  IBl.*} 

6.  HiOHWATS  (I  99^,  New,  vol.  14  Kay-No. 

Series)— GoONTT  Boad  Fttud— Wabba1it&-^ 

Patiikitt  vor  Land. 

Held,  that  section  7,  c,  54,  Laws  of  1912, 
does  not  forbid  the  boards  of  county  commis- 
sioners bom  drawing  warrants  against  tbe 
county  road  fund  to  pay  for  land  aoqnlred  for 
nse  as  a  public  road,  under  tbe  provisions  of 
chapter  124,  Laws  of  1905. 

Appeal  from  District  Court  San  Mlfoal 
County;  becfon  Justice  Leahy. 

Actions  in  mandamus  by  the  State,  on  the 
relation  of  the  Board  of  Ooanty  Oommlsslon- 
ers  of  tbe  Coun^  of  San  fili^el,  and  by  the 
State,  on  the  relation  of  the  Comity  Boad 
Board  of  the  Cotmty  of  San  Higusl  against 


Bagenlo  BonMra^  nMUDfer  'ana  Be  OilGlo 
Collector  ot  tbe  Oenuty  of  San  HlgueL  Vttm 
a  Jud^nent  In  tlie  flnt  case  grantiBg  tbe 
vrit,  respondent  appMla,  and  from  a  Jodff- 
ment  In  the  aeeond  case  denylnff  the  wiltt 
relators  appaaL  Jndsment  Biandng  the 
writ  afBrmed,  and  Jadgment  doiylng  the 
writ  reversed. 

Ira  L.  Grimshaw,  Asst  Atty.  Gen.,  end 
George  H.  Hunlter,  of  Las  Tegas,  for  appel- 
lants. C.  W.  G.  Ward,  Dist  Atty.,  and  Ches- 
ter A.  Honker,  both  of  Las  V^s,  for  appel- 
le& 

MECHEM,  Dlatrict  Jodfla.   In  case  No. 

1641,  tbe  board  of  coon^  commlsslonera  of 
San  Miguel  county  sued  oat  a  writ  of  man- 
damns  against  the  treasorer  ot  that  county 
to  compel  him  to  honor  its  warrant  on  the 
county  road  fund,  drawn  to  pay  the  pni^ 
chase  price  of  land  necessary  for  the  laying 
out  of  the  public  road.  In  this  case  the  court 
below  granted  the  writ;  and  the  treascow 
has  appealed. 

In  case  No.  1642,  the  connty  road  board  of 
San  Mlgad.  county  brought  ao  action  in  man- 
damtis  agalmt  ttbe  treasurer  of  that  county 
to  compel  htm  to  honor  Its  warrant  drawn 
on  the  county  road  fund  to  pay  for  neces- 
sary supplies  used  In  the  construction  of 
public  roads  in  said  county.  The  court  be- 
low denied  Oie  petition  of  the  road  board, 
and  it  has  appealed. 

No  question  is  made  in  either  case  that 
the  indebtednesses  for  wUA  the  warrants 
are  drawn  are  not  legal  charges  against  tbe 
road  fund,  bnt  the  question  Is  solely  one  of 
whether  or  not  the  board  issuing  the  war- 
rant has  power  to  draw  on  the  coimty  road 
fund.  Frerloas  to  the  legislation  of  1912  the 
funds  available  In  the  variona  counties  for 
road  and  bridge  purposes  were  subject  to 
control  of  and  dlspo^don  by  the  boards  of 
county  commissioners,  and  the  road  super- 
visors, who  were  appointed  by  tbe  commis- 
sioners. This  system  Imd  been  built  up  by 
statutes  contaiidng  general  delegations  of 
power  over  roads,  their  establishment  and 
malntMiance,  and  particular  statutes  such  as 
those  prescribing  the  procedure  In  the  pur- 
chase of  condemnation  of  lands  for  use  as 
pubUc  roads. 

By  an  act.  entitled  "An  act  relating  to  pnb- 
tic  highways  and  bridges"  (chapter  64,  Laws 
1912)  a  new  department  of  county  manage- 
meat,  called  a  county  road  board,  was  creat- 
ed and  its  powers  to  bobm  extent  defined. 
Tbe  following  are  the  secttona  of  that  act 
pertinent  to  this  inquiry: 

"Sec  6.  There  is  hereby  created  In  each  of 
the  several  conntlea  of  the  state  a  ooanty 
road  board,  tbe  members  of  whieb  shall 
serve  without  compensatlcMi,  and  whidi  board 
shall  ooualat  of  three  qaallfled  voters  and 
taxpayers,  who  shall  be  appointed  by  the 
State  Hif^way  Commission  for  a  period  of 


*tw  otlMT  cases  saa  sunt  topio  and  ssotton  NUMBER  la  Dec  Dls.  a  Am.  Dig.  Ker-No,  Swiea  A  Rao'cjadexas 
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Oiiee  ;«aTS  and  mbdeet  to  removal  br  aald 
Commlaston  for  cause.  Provided,  however, 
tbat  ttie  members  of  sucb  boards  first  ap- 
pointed shall  be  appointed  for.  periods  of 
one,  two  and  three  years  respectively,  and 
not  more  than  two  of  them  shall  be  of  the 
same  political  party  at  thcf  time  of  their  ap- 
pointment 

"Within  ten  days  after  appointment,  and 
on  the  first  Monday  In  March  In  each  year 
thereafter,  the  members  of  any  such  board 
shall  meet  and  organize  by  electing  one  of 
their  nnmber  as  chairman  and  one  as  sec- 
retary treasurer.  The  secretary  treasnrer 
shall  give  bond  In  an  amount  to  be  fixed  by 
the  State  Highway  Commission,  snbject  to 
approval  by  the  district  Judge.  The  officers 
BO  elected  shall  hold  tb^r  reflpecUve  offices 
until  tbelr  successors  are  elected  and  qual- 
ified. 

"Sec.  7.  All  funds  that  may  be  derived 
from  .taxation,  Issuance  of  bonds,  gUts.  or 
bequests,  or  from  any  other  source,  for  road 
and  bridge  purposes  in  the  respective  coun- 
ties shall  hereafter  be  expended  under  the 
supervision  and  direction  of  the  county  road 
board,  and  the  metbods  for  making  snch  ex- 
penditure and  acconntlng  therefor  shall  be 
the  same  as  those  now  or  hereafter  required 
by  law  In  the  case  of  expenditures  made  by 
the  boards  of  count?  commissioners. 

"Sec.  S.  Such  county  road  boards  are  here* 
by  given  authority  to  construct  or  improve  or 
aid  in  constructing  or  Improving  any  road 
or  bridge  within  the  county  and  to  maintain 
and  repair  the  same,  and  shall  select  and  lay 
out  a  system  of  prospective  county  highways. 
Said  system  shall  Indnde  the  county  seat 
and  such  other  towns,  settlements  and  rail- 
road stations  as  may  be  deemed  advisable, 
and  Include  the  main  traveled  highways  In 
the  county.  Bach  such  board  shall,  by  con- 
feroice  with  similar  boards  of  adjoining 
counties,  cause  the  respective  county  systems 
to  Join  so  as  to  make  continuous  and  direct 
lines  of  travel  between  the  counties,  and  each 
snch  board  shall,  in  laying  out  said  systems, 
co-operate  with  and  be  advised  by  the  State 
Highway  Commission.  Each  such  board  is 
hereby  empowered  and  directed  to  ^ploy 
the  county  surveyor  of  Ite  county  to  prepare, 
upon  the  scale  and  In  accordance  with  In- 
Btmctions  to  be  prescribed  by  the  State  High- 
way Commission,  a  map  which  sball  show 
the  system  of  prospective  county  highway's, 
which  map  shall  be  filed  wltb  the  State  High- 
way Oonmilsslon  and  with  the  county  clerk, 
and  after  such  map  has  been  filed  such  board 
may  alter  or  inorease  such  system,  with  the 
consent  and  approval  of  the  State  Highway 
Comndsston. 

"Sec.  9.  From  and  after  the  passage  of 
this  act  such  county  boards  sball  be  Invested 
with  the  powers  heretofore  conferred  by  law 
upon  the  road  supervisors  In  the  various 
coantleB  and  tAiall  be  charged  with  the  di- 
rection of  the  wortc  heretofore  Imposed  by 
law  upon  Boch  road  anpervlsora;  and  the 


position  of  road  supervisor  Is  her^  abol- 
ished. 

"Sea  10.  Such  county  boards  are  her^y 
empowered  to  employ,  remove,  and  fix  tbe 
salaries  of  socfa  engineers,  foremwi,  laborers 
and  other  employ^  aa  auiy  be  nrrrnnarj  to 
carry  on  their  work,  and  may  asalcn  such 
duties  and  delegate  sutdi  authority  to  tnOk 
employee  as  they  deem  advisable. 

"Sec.  11.  Such  boards  shall  make  an  an- 
nual report  to  the  Stete  Highway  Commis- 
sion and  such  other  reports  as  may  be  called 
for  by  such  Commission  from  time  to  tima" 

It]  The  act  does  not  contain  a  r^ieaUng 
clause.  Though  repeals  by  Implication  are 
not  favored,  yet  courts  declare  them  in  cases 
where  "the  last  stetute  is  so  broad  In  Us 
terms  and  so  clear  and  explicit  In  Ita  words 
as  to  show  it  was  Intended  to  cover  the  whole 
subject,  and  therefore  to  displace  the  prior 
statute"  Frost  v.  Wenle.  157  U.  S.  46,  15 
Sup.  Gt  S32,  89  U  Ed.  614;  Territory  v. 
Dlgneo.  15  N.  M.  167, 103  Pac.  975 :  Territory 
V.  Biggie  et  al..  16  N.  M.  713.  120  Pac  3IS. 

These  sections  evidmce  dearly  sn  Inteat 
upon  the  part  of  the  Legislature  to  take  from 
the  boards  of  county  commissioners  and  from 
road  supervisors  tbe  goieral  control  of  roads 
and  to  vest  that  control  In  the  new  board. 
That  this  act  so  considered  la  clearly  within 
the  limits  of  legislative  authority  is  beyond 
question. 

[1]  It  Is  argued  that  section  7,  supra,  does 
not  authorize  the  county  road  board  to  issue 
ita  warranto  or  orders  direct  upon  the  county 
treasurer  against  the  road  fund.  Hie  section 
provides,  not  only  that  tbe  road  fund  "sball 
hereafter  be  expended  under  the  superrisloa 
and  direction  of  the  county  road  board."  bat 
further  provides  that  **the  methods  for  mak- 
ing such  expenditures  and  accounting  there- 
for shall  be  the  same  as  those  now  or  here- 
after required  by  law  in  tbe  case  of  expendi- 
tures made  by  the  boards  of  county  commis- 
sioners." The  only  law  tliat  can  be  here 
referred  to  are  those  statutes  which  prescribe 
tbe  procedure  by  which  boards  of  county 
commissioners  pay  ont  the  county  funds. 
These  statutes  (sections  668,  669,  670,  679. 
680,  681,  693,  and  697,  C.  L.  Laws  1897)  es- 
tablish a  system  of  disbursing  county  funds 
and  accounting  ther^or,  and  may  be  easily 
followed  by  the  county  road  boards.  If  the 
latter  clause  of  sectiott  7  above  referred  to  Is 
to  be  held  otherwise  than  meaningless.  It 
effectually  granta  to  tbe  county  road  boards 
the  power  to  draw  Ita  warranto  direct  oa 
the  treasurer  against  the  county  road  fund, 
under  the  same  statutory  restrictions  and 
regulations  heretofore  or  hereafter  applicable 
to  boards  of  county  conunlsslonerB  in  tiie  ex- 
ercise of  their  powar  to  dlsbnrse  county 
funds. 

[i]  ConaAng  to  the  next  question  presoited 
by  tbe  record,  that  of  tbe  right  of  the  board 
of  county  commissioners  to  draw  ite  warrant 
agalnat  the  oonn^  road  fond  to  pay  for  land 
to  be  used  as  a  public  highway,  it  la  to  be 
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observed  that  by  &  partlcolar  statute  (chap- 
ter 124.  Laws  1905),  which  ae  far  as  tiie  rec- 
ord discloses  In  case  No.  1641  was  followed, 
tlie  board  of  oonnty  commisslODen  m&j,  in 
certain  cases,  appoint  viewers  of  land  pro- 
posed to  be  taken  for  road  purposes,  and  ap- 
on  their  report  of  damage  done  to  the  land- 
owner, the  board  may  make  payment  to  him, 
which  may  be  acc^^ed  by  the  landowner,  or 
if  not  accepted,  tbeo  the  board  may  ivoceed 
to  condHun. 

[3]  It  Is  also  to  be  considered  that  the  act 
of  1912  is  In  general  terms,  and  does  not 
qwdflcally  give  the  powers  c<niferred  by 
copter  124,  lAws  1906,  to  the  county  road 
board,  nor  is  chapter  124  repealed. 

[4]  The  mle  of  coiutmctlon  applicable  here 
Is  stated  In  Black  on  Interpretation,  116: 
"As  a  eon^ary  frcMu  the  doctrine  that  Im- 
plied rqieals  are  not  favored,  it  has  ccone  to 
be  an  established  role  In  the  oonstmctifm  of 
statutes  that  a  subsequent  act,  treating  a 
subject  in  genera  terms,  and  not  expressly 
contradicting  the  iffovlsUms  of  a  iwlor  spe- 
cial statute,  la  not  to  be  considered  as  Intend- 
ed to  affect  the  more  particular  and  specific 
proTlslonB  of  the  earlier  act,  unless  It  Is  ab- 
solutely necanary  to  so  eonatnie  it  in  order 
to  give  its  words  any  meaning  at  all."  Rod- 
gers  V.  TJ.  S..  1S5  U.  S.  83,  22  Sup.  Ot  682,  46 
Li.  Ed.  816,  and  authorities  dted. 

Tba  abanrdity  of  permlttlnK  two  indQtaid- 
ent  boards  to  draw  on  the  same  fund  is 
urged  upon  us,  and  vntowaid  resalts  are  con- 
fidently predicted  of  such  an  arrangement. 
While  peaxaArQ  la  a  case  oC  ambignlty, 
Boch  eomrideratlons  have  no  place  in  declar- 
ing the  plain  letter  of  a  statute,  within  the 
province  of  the  Le^atnre  to  pum.  It  la  to 
be  emfldenOy  expected,  if  the  dire  results 
proirihesled  occur,  tSutt  Oe  Ii^^alatare  wui 
furnish  a  rmnedy- 

The  Judgment  of  the  lower  court  in  case 
THo.  1642  Is  reversed,  and  the  case  remanded, 
vrltb  InstmotkHU  to  grant  the  writ  of  man- 
damus, and  ttie  Jndgmoit  In  case  No.  1641 
Is  efflmwfl 

And  It  is  80  ordered. 

BOBERTS,  G.  J.,  and  PAItEBR,  3^  con- 
cur. 


ROTH  V.  TARA.    (No.  1663.) 

(Supreme  Court  of  New  Mexico.    April  28, 
1914.) 

(Syttabiu  hv  Cowl.) 

1.  BCPUVZN   (i   103')  — JUDGBIEITT   FOB  De- 
niHDANT. 

In  replevin  actions,  a  defendant  may  not 
only  recover  the  property  and  damages  for  the 
unjust  'caption  or  detention  thereof,  bat  shall 
have  judgment,  if  plaintiff  fails  to  prosecute  his 
suit  with  effect,  (or  the  value  of  tbe  property 
taken,  and  double  damages  Cor  tbe  use  of  the 
same  from  tbe  time  of  delivery,  with  the  op- 


tion of  taking  back  the  property,  or  teooveriog 

the  assessed  value  thereof. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  IS  398-411;   Dec.  Dig.  |  103.*] 

2.  Replevin  (S  72*)— Daicaoes— Evidence. 

Evidence  namlned.  Beld^  Oat  there  is  no 
snbstantial  evidence  to  support  the  vodict  tat 

damages. 

[Ed.  Note.— For  other  cases,  see  Replevin. 
Cent  Dig.  fi  202-296;  Dec.  Dig.  |  12*] 

Appeal  from  District  Court,  Ban  Higuel 
County ;  Leahy,  Judge 

Replevin  by  Peter  Rote  ^lalnst  Tranquillno 
Xara.  From  Judgment  tor  ditoidant,  plain- 
tiff appeals  Reversed,  and  new  trial 
granted. 

On  September  5,  1912,  appellant  herein, 
Peter  Roth,  filed  in  the  justice  of  the  peace 
court  In  and  for  prednct  No.  29,  in  San 
Miguel  county,  state  of  New  Mexico,  his  affi- 
davit In  replevin,  setting  up  that  be  had 
good  right  to  tbe  possession  of  one  sorrel 
stallion,  five  years  old ;  that  the  same  was 
wrongfully  detained  by  one  John  Doe,  and 
on  tbe  same  day  the  Justice  of  the  peace  Is- 
sued a  writ  of  replevin  In  said  cause  to  the 
sherUT  or  any  constable  of  said  county,  com- 
manding him  without  delay  to  cause  to  be 
replevied  unto  the  said  Peter  Roth  the  said 
property,  which  said  John  Doe  had  wrongful- 
ly detained  from  said  Peter  Roth;  and  that 
under  and  by  virtue  of  said  writ  said  horse 
was  replevied  and  possession  given  to  the 
said  Peter  Roth;  that  on  the  12th  day  of 
:September,  1012,  In  the  said  court  of  tbe  Jus- 
tice of  the  peace,  Tranqullino  Xara,  the  ap- 
pellee herein,  appeared  with  his  attorney 
and  entered  his  appearance  In  said  cause  as 
the  defendant,  John  Doe,  and  agreed  that  said 
cause  be  tried  then  and  there  upon  its  merits, 
which  trial  resulted  In  favor  of  tbe  said 
Peter  Roth;  that  said  Tranqullino  Yara 
thereupon  appealed  tbe  cause  to  tbe  dis- 
trict court  of  San  Miguel  county,  where  the 
matter  came  on  for  trial  on  November  19, 
1912,  before  a  Jury,  which  returned  a  ver- 
dict finding  the  Issues  In  favor  of  Tran- 
qullino Yara,  and  further  finding  that  the 
actual  damage  sustained  by  said  Tara  was 
$95.  Whereupon  Judgment  in  said  cause  in 
favor  of  appellee  herein,  awarding  him  posses- 
sion of  the  horse  In  question,  together  with 
double  damages,  under  the  statute.  In  the 
sum  of  $100,  from  which  Judgment  appel- 
lant brings  this  cause  for  review  to  this 
court 

Hanker  &  Honker,  of  Las  Vegas,  for  ap- 
pellant  O,  A.  Larrazolo,  of  Las  Vegas,  for 

appellee. 

BANNA,  J.  (after  stating  the  facts  as 
above).  [2]  Numerous  assignments  of  error 
were  made  by  appellant  but  the  first  to  be 
argued  before  this  court  Is  upon  the  conten- 
tion that  the  verdict  for  damages  Is  not  sus- 
tained by  the  evidence,  and  is  contrary  to 
the  evidence.   It  appears  from  the  record 


•For  otlMT  casM  ■■•  sum  topic  sad  Motion  HUlCBHR  In  Dw.  Dig.  a  Am.  Die-  Key-No.  Series  ft  Rep'r  ladexM 

Digitized  by  Google 


1672 


140  PAOiriC 


BBPORTEB 


(N.M. 


that  the  appellftnt  gained  possesBlon  of  the 
horse  on  or  about  the  5th  day  of  September, 
1912,  and  had  posseasIOD  of  the  same  for  a 
period  of  2^  months.  And  by  appellee,  it 
Is  contended  that  the  record  discloses  that 
the  horse  In  questicn  was  a  stallion  and 
used  for  no  other  pnrpose  than  that  of  breed- 
ing mares.  The  only  evidence  Introduced  on 
the  subject  of  damages  Is  to  be  found  In  the 
testimony  of  appellee,  Tara,  to  the  effect 
that  he  had  been  damaged  in  the  sum  of  $100 
and  that  be  arrived  at  this  conclusion  be- 
cause the  horse  failed  him  at  the  time  be 
most  needed  liim  to  serve  some  mares,  and 
further  to  the  effect  that  he  valued  colts 
of  the  horse  at  the  time  of  birth  at  f  15,  and 
charged  for  services  of  the  stallion  to  others 
at  the  rate  of  $15  for  one  mare,  and  $25  for 
two.  It  IB  contended  by  appellant  that  there 
was  no  evidence  to  show  that  the  horse  In 
question  was  in  condition  to  be  used  for 
breeding  purposes  during  the  2H  months  ap- 
pellant  had  possession  of  it;  and  by  appel- 
lant, in  response  to  this  contention,  It  is 
urged  that  the  best  evidence  of  that  fact 
was  the  horse  itselt  which  the  Jury  and 
court  reviewed  at  the  time  of  the  trial. 

It  does  not  api>ear  from  an  examination  of 
the  record  that  there  was  any  evidence  that 
the  aK>ellee  lost  any  opportunity  which  he 
may  have  had  for  the  service  of  the  horse, 
except  such  as  might  be  Implied  from  hl£ 
statement  that  the  horse  failed  him  at  the 
time  when  he  most  needed  him  to  serve  some 
mares. 

[1]  The  question  of  damages  bting  entirely 
dependent  upon  statutory  provision  upon  the 
subject,  it  is  necessary  to  consider  our  statu- 
tory law  ni>on  the  subject  of  damages,  ai>- 
plicable  to  this  case.  By  subsection  228  of 
chapter  107,  S.  L.  1007,  it  is  provided  that : 
"Any  person  having  a  right  to  the  Immediate 
possession  of  any  goods  or  chattels,  wrong- 
fully taken  or  wrongfully  detained,  may 
bring  an  action  of  replevin  for  the  recovery 
thereof  and  for  damages  sustained  by  reason 
of  the  unjust  caption  or  detention  thereof." 
And  by  subsection  239  It  is  further  provided: 
"In  case  the  plaintiff  falls  to  prosecute  his 
suit  with  effect  and  without  delay  Judgment 
shall  be  given  for  the  defendant  and  shall  be 
entered  against  the  plaintiff  and  his  securi- 
ties for  the  value  of  the  property  taken,  and 
double  damages  for  the  use  of  the  same  from 
the  time  of  delivery,  and  it  shall  be  in  the 
option  of  the  defendant  to  take  ba<A  such 
property  or  the  assessed  value  thereof." 

It  Is  thus  to  be  observed  that  In  replevin 
actions  a  defendant  may  not  only  recover 
the  property  and  damages  tm  the  unjust 


caption  or  detention  theveef,  but  shall  have 
Judgment,  If  plalntUf  falls  to  prosecute  his 
suit  with  effect,  for  the  value  of  the  property 
taken,  and  double  damages  fbr  the  use  ot 
the  same  from  the  time  of  deUvery,  with  ti>e 
option  of  taking  hack  the  property,  or  recov- 
ering the  assessed  value  ttiereof. 

The  rule  npon  the  matter  of  certainty  as  to 
damages  la  that  damages  whhA  are  uncer- 
tain, contingent,  or  Q>eculative  are  not  re- 
coverable, and  in  this  connection  It  Is  well 
said  that  damages  may  be  speculative  or  un- 
certain In  several  reapeets.  In  the  flist 
place,  tt  may  be  a  matter  of  uncertainty 
whedier  the  party  claiming  daxnageB  baa  hi 
a  legal  sense  hem  damaged  at  an.  Inthenezt 
place,  though  damages  from  some  cause  may 
be  shown,  it  may  be  uncertain  whether  in  the 
particular  case  they  remlted  from  the  de- 
fendanfa  acts;  or,  again,  the  damages  may 
be  wholly  nneertain  In  measure  or  extent  8 
Am.  &  Eng.  Bney.  (2d  Bd.)  608-610. 

It  would  seem  clear  that,  while  appellee 
ml^t  properly  recover  damages  for  loss  of 
the  use  ot  the  animal  In  question.  It  would 
nevertheless  be  tneombent  upon  him  to  prove 
vlth  dellidtenees  and  certainty  ttie  damages 
actually  suffered  by  him.  It  does  not  ap- 
pear from  the  record  in  this  case  that  he 
could  have  used  the  animal  In  question  at 
any  time,  had  the  animal  been  in  hla  pos- 
awiAm,  and  hla  testimony  npon  the  subject 
reduces  the  element  nt  danu^es  in  thla  case 
to  one  of  peculation  and  imcertalnty,  In 
onr  ciglJ3l<m, 

We  therefore  conclude  tiiat  this  aaslgib 
ment  of  srror  la  well  taken.  The  character 
of  damages  sought  In  this  particular  case 
Is  Buch  that  the  mattw  should  not  have  beak 
left  to  the  Jury  nnleaa  speetfle  Initfitnces  or 
occasions  were  pointed  out  when  the  appti- 
lee  might  have  used  the  horse  for  the  Urn* 
ited  purposes  which  it  is  shown  the  horse 
was  accustomed  to  be  used  for,  and,  no 
such  Instance  haTl&g  been  p<Htotcd  out.  It  be* 
came  purely  a  aon<diislon  on  tbe  part  of  (he 
appellee  that  he  had  been  damaged  in  a  innv 
sum,  to  wit,  the  sum  oC  $100^  without  other 
evidence  to  support  the  conClnslon,  and  no 
attempt  oa  the  part  of  the  witness  himself 
to  support  the  conclusion  m  statement  was 
made. 

The  conclusion  we  have  readtud  makes  it 
unnecessary  for  as  to  dispose  of  the  otiiK 
assignments  of  orrors  in  tills  ease,  and,  tot 
the  reasons  stated,  the  Judgment  of  Qie  dis- 
trict court  is  reversed,  and  a  new  trial 
granted. 

ROBERTS,  G.  J.,  and  PARKBB,  concur. 
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EDWARD  THOMPSON  00.  MURPHTNB 

et  aL   (No.  11666.) 

(Supreme  Court  of  Washington.    May  28, 
1914.) 

1.  Afpxaz.  and  Ebbob  (S  1002*)— FiKDinoB— 
Conclusiveness. 

A  finding  on  conffieting  evidence  and  ans- 
tained  by  evidence  will  sot  be  dLstorbed  on  ap- 
peal. 

[Eld.  Mote.— For  other  cases,  see  Appeal  and 
Egor^Cent  Dlf.  H  20^-^;  Dec.  Xfig.  S 

2.  Salh  Q  479*)~Gosoitzohai.  Sales— Biu- 
BDT  OF  Seun— BucmoN. 

A  seller,  who  retidns  the  right  of  property 
until  the  price,  payable  in  lastaluuenta,  is  paid, 
and  who  om  deuiiut  In  Installments  takes  pos- 
■ession  of  the  proper^,  thereby  elects  his  rem- 
edy, and  he  cannot  recover  the  balance  of  the 
price. 

[Bd.  Note. — For  other  cases,  see  Sales,  Cent. 
IXf.  Si  1418-1482,  1434-1^;  I>9C  Dig.  | 
4TO.*} 

Department  JS.  Appeal  from  Snpertor 
Court,  Kii^  Gonnty;  Jolin  SL  Humphries, 
Judge. 

Action  by  the  Edward  Hiompsott  Company 
against  Thomas  F.  Mnriflilne  and  another. 
From  a  Judgment  tor  defendants,  -plaintiff 
appeals.  Affirmed. 

Oliver  Hnlbadi;  of  Seattle,  for  appellant 

PABKBR,  X  Tile  plalntlfl  se^  to  recov- 
er from  tbe  defnidants  a  balance  dae  upon 
the  parctaase  price  of  hooka  onder  a  aale  con- 
tract which  contemplated  ddlvery  of  Hie 
books  to  aiem  and  pi^rmeiit  to  the  plalntlfT 
ttierefor,  In  Installmonts.  A  trial  befisre  the 
court,  a  imf  beSsg  wahred,  resulted  ta  find- 
ings and  Judgment  In  favor  of  the  defend- 
ants, from  whldi  the  plalntur  has  appealed. 

[1,2]  By  the  terms  of  the  sale  contract, 
whieh  was  In  writing,  It  was  expressly  ^reed 
that  the  "right  of  property**  In  Oie  books 
should  ronabi  In  appelant  "nntn  the  same 
are  wholly  paid  for."  The  books  were  de- 
flTsred  Iqr  appellant  to  respondents  and  some 
of  the  Installments  i>ald  thereon.  Among 
the  findings  made  by  the  trial  court  Is  the 
following: 

'That  prior  to  the  commencement  of  the 
above-entitled  action  the  said  plaintilF  took  pos- 
session of  all  of  the  books  in  said  agreement 
deicribed.  and  now  tias  in  its  possession  and 
under  its  control  each  and  all  of  the  books  in 
said  contracts  described,  and  is  the  owner 
thereof." 

nie  erldmee  Is  In  conflict  upon  the  ques- 
tion of  appellant  taking  possession  of  the 
iKHto;  that  Is,  upon  the  qnestkm  of  appel- 
lant's agent  authorizing  tme  Watklns  to  take 
possession  of  the  books.  That  sodi  possession 
of  Watklns  was  originally  authorised  by  ap- 
pellant's agent  with  a  view  to  Watklns  becom- 
ing the  purchaser  of  the  books  from  appel- 
lant may  be  regarded  as  not  being  fully  es- 
tabUshed  by  the  evidence;  but  we  think  that 
the  evidence  do«i,  in  any  event,  support  the 


contdnslon  that  the  books  won  evintnaUy 
left  by  the  agent  of  antdllant  with  Wattins 
under  snch  circnmstaneee  as  to  amount  to 
appellant's  usumlng  possession  theceol 
There  Is  at  least  room  for  difference  of  opin- 
ion on  tills  question  such  as  induces  ns  not 
to  ignore  this  finding  of  the  trial  court  as  It 
Is  contended  we  shonld  do.  Under  our  deci- 
sion in  Stewart  &  Holmes  Drug  Oo.  r.  Beed, 
74  Wash.  401,  183  Pae.  S77,  this  amonnted 
to  an  election  of  remeiUes  on  ttie  part  of  ap- 
pellant preventing  it  from  recovering  the 
balance  of  the  purchase  price.  Clearly  it 
cannot  have  both  the  books  and  tta«  balance 
dne  upon  the  purdiaae  price. 
The  Judgment  is  affirmed. 

CBOW,  a  J.,  and  MOtINT  and  MOBBIS, 
JJ^  concur. 

COPPLB  V.  AIGELTINGER  et  el. 
(S.  F.  No.  6146.) 

(Supreme  Court  of  California.    May  7,  1914.) 

1.  VSHDOB  AMD  FUBCHASEE  (S  76*)— CONTBACT 

—  Rbobipt  FOB  Deposit  — TiMB  fob  Pbb- 

FOBMANCE. 

A  receipt  for  a  deposit  on  the  parchase  price 
of  a  designated  tract  of  land,  which  recited  that 
tbe  balance  was  to  be  paid  upon  delivoy  of  the 
deed,  and  which  was  ngned  by  the  vendor,  was 
an  agreement,  binding  upon  him,  to  convey  the 
land  upon  receipt  of  the  balance  of  tbe  purchase 
price  wiUiin  a  reasonable  time. 

[Bd.  Note.— For  other  eases,  see  Tendor  and 
Purchaser,  Gent  Dig.  H  113-118,  126:  J>k. 
mg.  I  7B.*] 

2.  SFBomo  PBanwumm  (|  82*)— Oinnuofa 

ENPOEOBABLB  —  MUTUALITT  —  STATXJTOBT 

Pbovisions. 
While  the  vendor  could  not  have  specificallT 
enforced  the  contract  against  the  purchaser,  be- 
cause  it  was  not  signed  by  the  latter,  it  was 
based  upon  a  valuable  coiunderatiou  paid  to  the 
vendor,  and  was  therefore  binding  upon  him  to 
long  as  it  was  unrevoked  and  the  purchaser  oom- 
plied  with  its  terms,  the  same  as  an  option  to 
purchase  would  be,  and  ihe  vendor  may  be  com- 
pelled to  specifically  perform  his  contract,  und» 
Civ.  Code,  S  3388,  providing  that  a  party  who 
has  signed  a  written  contract  may  be  compelled 
to  speciGcally  perform  it.  though  Vb«  other  party 
has  not  signed  it,  if  the  lattw  has  performed,  or 
offers  to  perform,  on  bis  port. 

[Ed.  Note.— For  other  cases,  see  O^eciflc  Pfla>- 
formance;  Cent  Dig.  H  8&-99:  Dee.  Dig.  | 
32.*] 

3.  SPBcino  Pebfobicancb  (S  82*)— Gohtbaoib 

EnFOBCEABLE— MUTtTALITT. 

The  filing,  by  the  purchaser,  of  a  suit  for 
specific  performance  of  such  contract  binds  him 
to  abide  by  the  decree  In  such  a  suit,  and  tiiere- 
fore  empowers  the  court  to  award  apeciflo  per- 
formance against  him,  and  is  equivalent  to  a 
written  acceptance  of  the  proposiuon. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Osnt  ZHg.  li  88-99;  Dea  Dig.  f 
82.*] 

4.  Spec  mo  Pbbfobm  anob  (S  22*>— Dbftbnbbs 

— CONVBTANOB  WFTH  NOTIOB. 

The  conveyance,  bv  one  who  had  signed  a 
binding  contract  for  the  sale  of  land,  of  the 
same  land  to  another,  who  had  notice  of  the 
former  contract,  does  not  deprive  the  purchaser, 


•For  other  cases  see  satne  ti^k  sb4  seetlan  NUMBBB  In  Dec.  Dig.  A  Am.  Dig.  Ksr-No.  SwlflB  *  BwCr  Indexes  . 
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onder  the  ctntnct,  of  bis  ligbt  to  qtedfle  pw> 
formance. 

[Sid.  Note.— For  other  csmi,  aee  Spedfle  Per- 
formance, Oent  Dig.  H  Blf  6S;  ova.  Dig.  f 

22.  *] 

In  Bank.  Appeal  from  Superior  Oonrt, 
Uendodno  GonntT ;  J.  Q.  White,  SuAge. 

Action  by  William  Gopple  against  E.  H. 
Algeltinger  and  others.  A  Judgment  In  f&vor 
ot  the  defendante  was  vacated  by  the  trial 
court,  and  a  new  Judgment  rendered  In  favor 
of  plaintiff,  and  defendants  aiveal.  Af- 
firmed. 

Preston  &  Preston  and  Thomas  &  Thomas, 
all  of  Uklah,  for  appellants.  Bobert  Dnncan, 
'  of  DMah,  for  resipondent 

ANGGLLOTTI,  J.  This  la  an  action  for 
the  spedfle  performance  of  an  agreement  for 
the  sale  of  real  estate.  The  lower  court  first 
made  Its  findings  and  entered.  Its  Judgment  In 
favor  of  deftodants.  Later,  upon  motion  of 
plaintlft  for  amendments  to  the  conclusions 
of  law  and  for  a  Judgment  based  therecm  in 
his  favor,  the  court  made  an  order  granting 
such  motion,  vacating  the  prior  Judgment, 
and  directing  a  new  Judgment  in  plalntUTs 
favor,  which  was  accordingly  entered.  From 
this  order  the  defendants  appeal. 

The  statute  expressly  provides  for  an  ap- 
peal from  such  an  order.  Code  Giv.  Proc. 
S  633a. 

The  facts  of  the  case  are  presented  In  the 
findings  of  the  court,  and  are,  in  substance, 
as  follows:  On  the  ITth  day  of  September, 
1910,  the  defendant  E.  H.  Algeltinger  was 
the  owner  of  an  undivided  one-half  interest 
in  a  tract  of  land  near  Hopland,  and  on  that 
day  made,  executed,  and  delivered  to  one  A. 
H.  Fape,  acting  as  agent  for  the  plalntUf,  an 
instrument  In  writing  relative  to  the  pur- 
chase of  said  real  estate  by  plaintiff  in  the 
following  words:  "San  Francisco,  Septem- 
ber 17,  1910.  Bec'd.  from  A.  H.  Pape  as  de- 
posit of  $10  for  WlUiam  Copple  on  sale  of 
^  piece  of  land  known  as  Lowe  place  at 
Hopland.  Balance  of  five  hundred  and  nine- 
ty ($590)  dollars  to  be  paid  on  delivery  of 
deed.    [Signed]  E.  H.  Algeltinger." 

The  purchase  price  of  the  land  named  in 
this  Instrument  was  reasonable,  and  the  sum 
of  $10  was  actually  received  by  said  Algel- 
tinger upon  the  date  thereof.   On  September 

23,  1910,  said  Algeltinger  reQuested  WlUtam 
Copple,  the  principal  of  said  Pape  and  plain- 
tiff herein,  to  return  said  writing,  and  of- 
fered to  repay  to  him  the  $10  which  he  had 
received  thereunder.  The  instrument  was 
not  returned  nor  the  offer  of  repayment  ac- 
c^ted;  bnt  on  the  28th  of  September,  1810, 
Algeltinger,  for  a  valuable  and  sufficient  con- 
sideration, conveyed  the  property  to  his  co- 
defendants  Spencer  Beasley  and  Isaphene 
Beasley,  his  wife,  who  took  such  conveyance 
with  full  knowledge  of  the  execution  and 
terms  of  said  Instrument  On  October  25, 
1910.  the  plaintiff  notified  the  defendant 


Algeltinger  that  he  was  ready,  able,  and 
willing  to  take  said  property  under  tbe  terms 
of  said  instrument,  and  offered  to  pay  the 
balance  of  the  purchase  price,  which  offer 
Algeltinger  refused,  but  on  his  part  offered 
to  return  the  $10  which  he  had  theretofore 
received.  The  plaintiff  then  brought  this 
action  fbr  specific  performance. 

[11  By  the  instmment  above  set  forth,  Mr. 
Algeltinger,  in  consideration  of  the  payment 
to  him  of  a  part  of  the  purchase  price, 
bound  himself  In  writing  to  convey  the  land 
involved  to  plaintiff,  upon  payment  of  the 
further  sum  of  $600,  the  same  being  the  bal- 
ance of  the  purchase  price  agreed  on.  No 
time  being  specified  therein  within  wbldi 
plaintiff  must  makk  snch  payment,  he  cer- 
tainly had  the  right  In  the  absence  of  any 
tender  of  a  deed  by  Algeltinger  and  demand 
tOT  payment,  to  defer  soch  payment  for  a 
reasonable  time.  In  view  of  the  language 
used,  it  may  w^l  be  held  that  his  right  to 
take  the  land  upon  payment  of  $590  would 
continue  until  a  demand  by  Algeltinger  of 
payment  and  a  tender  of  deed,  but,  as  there 
never  was  any  sach  demand  or  tender  of 
deed,  it  la  unnecessary  to  determine  this 
question,  for  it  could  hardly  be  contended, 
upon  the  facts  found,  that  plaintiff  did  not 
make  his  tender  within  a  reasooable  time. 
Clearly  tiiere  was  no  default  on  Ms  part. 
While,  owing  to  the  fact  that  plaintiff  had 
not  signed  this  writing,  the  agreement  oould 
not  originally  have  been  spedfically  enforced 
against  him  (Harper  v.  Goldschmidt,  156 
Cal.  251,  104  Pac.  451,  28  L.  B.  A.  [N.  S.]  689. 
134  Am.  St.  Bep.  124),  It  was  nevertheless 
binding  upon  Algeltinger  and  those  acqnlrisg 
from  him  with  notice  of  plaintiff's  right,  so 
long  as  it  remained  unrevoked,  and  there 
was  no  failure  on  the  part  of  plaintiff  to 
comply  with  its  terms,  for  the  simple  reason 
that  it  was  baaed  upon  a  valuable  considera- 
tion moving  from  plaintiff  to  him,  the  pay- 
ment of  a  portion  of  the  purchase  price,  and 
thus  constituted  a  contract  binding  on  him. 
So  far  as  Algeltinger  was  concerned,  in  the 
absence  of  default  by  plaintiff,  it  was  a  bind- 
ing. Irrevocable  contract  for  the  sale  of  the 
property;  .something  which  was,  of  course, 
entirely  different  from  a  mere  offer,  unsup- 
ported by  any  consideration,  which  might 
be  revoked  at  any  time  before  acceptance. 

It  Is  settled  In  this  state,  as  to  a  mere  op- 
tion for  the  purchase  of  real  estate,  that, 
where  there  is  a  consideration  therefor,  the 
option  cannot  be  withdrawn  during  the  time 
agreed  upon  for  its  duration,  and  that,  when 
accepted  according  to  its  terms.  It  vests  in 
the  vendee  the  right  of  acquiring  the  land, 
which  right,  when  exercised,  relates  back 
to  the  time  of  giving  the  option,  so  as  to  cut 
off  Intervening  rights  acquired  with  knowl- 
edge of  the  existence  of  the  option.  See 
Smith  V.  Bangham,  166  CaL  359,  364.  104 
Pac.  689,  28  L.  B.  A.  (N.  S.)  622;  Beese  Co. 
V.  House.  162  CaL  740.  745,  124  Pac  442. 
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This  ml*  ta  neecmaiUy  eqoaOr  applicable 
In  tKvot  ot  tbe  TeodM  under  eodi  a  con- 
tract of  sale  as  we  bare  hen,  notwlthstand* 
Ing  be  has  not  signed  tbe  otmtcacL 

It  la  settled  Qiat  anCh  an  i^mnient  of 
sale  u  the  one  here  involved  mar  be  Bpedl- 
Icallj  enforced  by  the  vendee  against  the 
vendor,  although  the  former  has  not  signed 
tbe  aame^  and  although  It  oonld  not  orlglnal- 
ly  have  been  speciflcally  enforced  against 
blm  by  reason  of  the  fact  that  be  bad  not 
signed.  Section  S888,  Civ.  Code;  Harper  v. 
Goldsdlmldt,  IDS  OaL  2S1,  IM  PaC:  4B1,  28 
li.  B.  A.  (N.  S.)  689,  m  Am.  St  Bep.  124; 
Bird  V.  Potter.  146  CaL  286,  79  Fac.  97a 

[S]  Where  tbere  la  no  written  acc^itanoe 
b7  tbe  vendee  of  tbe  proposition  of  tbe  ven- 
dor prior  to  eidt,  as  aald  In  Han»er  v.  Qold- 
flcihmidt,  anpra,  'in  eanitable  tbeoxy  ttie  re- 
qnlrouent  of  mntoallty  of  remedy  la  satlBfled 
when  the  nonsignlng  plaintiff  enters  stilt, 
since  by  tbe  very  bringing  of  bia  action  he 
Unda  hlmaef  to  abide  by  the  decree  of  tike 
court  in  chancery,  and  so  empowers  that 
oonzt  to  decree  apedfle  perfDrmance  ai^inst 
taim."  Not  being  In  default,  plalntUt  was 
therefore  entitled  to  apedfle  perfonnance  of 
the  contract 

[4]  The  oonveyanoe  by  tiie  vendor  to  tbe 
Beaaleya,  who  took  with  fall  notice  of  his 
ri^ts,  conld  not  'operate  to  prednde  blm 
from  this  reUet  As  aald  In  Smltti  v.  Bang- 
bam,  sinira,  as  to  an  aoOoOt  "a  snbseqnent 
pordiaser  wltti  notice  of  a  valid  and  irrevo- 
cable option  would  certainly  take  anbiect  to 
the  rigbt  ot  the  option  holder  to  oonvlete  bis 
parchase."  See,  also,  Beeae  CkK  v.  Honse. 
supra.  This  la  necessarily  true  aa  to  sncb  a 
contract  as  we  bave  bere. 

In  80  far  aa  Lenscbner  v.  Doff,  7  Cat  App. 
721,  9S  Pae  014,  may  be  held  to  express 
views  contrary  to  what  we  have  said,  we  can- 
not follow  it,  In  view  of  our  dedaions.  Tbe 
case  at  Nason  v.  Llngle,  148  OaL  868»  77  Pac. 
71i  la  dearly  not  in  point  Ibere  waa  in  tbat 
case  no  consideration  for  Llngle's  proposi- 
tion, and  he  effectually  revoked  such  proposi- 
tion prior  to  tbe  action  on  the  part  of  tbe 
plaintiffs,  which,  in  the  absence  of  such  revo- 
cation, would  have  created  a  binding  con- 
tract 

It  la  the  absence  of  any  consideration  that 
distinguishes  that  case  from  thl& 
Tbe  order  appealed  from  is  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  LOBI- 
GAN,  J.;  BENSHAW,  J. 

MELVIN,  J.  I  concur;  but  In  arorovlng 
tbe  quotation  from  Smith  v.  Bangham  I  am 
not  indorsing  all  of  the  doctrines  of  that 
case.  Tbe  rule  with  reference  to  "subsequent 
purdiasers  with  notice"  was  correctly  ex- 
pressed  in  the  opinion,  but  I  do  not  think 
Mrs.  Bangham  was  properly  classLflod  as 
such  a  anbseqnoit  purduser  or  aa  a  person 
subject  to  tbe  same  rul&   I  adhere  to  the 


cmvietions  expressed  In  the  dissenting  opin- 
ion in  that  case  ot  whldi  Mr.  C3ilef  Justloe 
Beatty  waa  tbe  antbor,  and  in  fho  one  writ* 
ten  by  me,  in  wbldi  Mr.  Juatlee  Lozigan 
concurred. 


FBOPLB  V.  MBBBUjL  et  aL   (GIv.  1S17.) 
(District  Court  of  Appeal,  First  District  Oah- 
fenila.  March  80, 1914.) 

1.  Statutes  (f  183*)— Oosstbuotioh— I«ojs- 

UTIVK  INTKNT. 

The  court  in  crastroiiig  a  8tatnte|  must 
ascertain  and  give  effect  to  ue  legislative  in- 
tent, thoagb  it  may  not  be  conriatent  with  tbe 
strict  letter  ot  the  statute. 

[Bd.  Mote.— For  other  cases,  see  SUtntes, 
Cent  Dig.  §  261;  Dec  Dig.  f  m*] 

2.  Statdtbb  (I  184*)— OomtBUonon— lA«s- 
UTIVK  iNTsnx. 

Tbe  court,  m  declaring  the  legislatiTe  In- 
tent of  an  atnbi^ons  statute,  ig  not  restricted 
to  the  eonstmction  which  will  ^ve  only  a  liter* 
al  effect  to  every  word  and  phrase  appearing  by 
the  letter  of  the  statute,  but  may  reiort  to  a 
consideration  of  the  purpose  to  be  accomi^shed 
by  tbe  statute. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  262;  Dec.  Dig.  I  184.*] 

8.  Statutes  (8  181*)— Gohstbuction— Ijcqis- 
LATiTK  Intent. 

Where  a  suggested  ccmstructioD  of  an  am- 
blgaoas  statute  necessarily  involves  a  decided 
departure  from  what  may  be  fairly  said  to  be 
the  plain  porpoae  of  the  statute,  sncb  construc- 
tion will  not  be  adopted  to  tbe  exclusion  of  & 
possible,  plausible  construction,  which  will  pro- 
mote tbe  legislative  intent 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Oaat  Dig.  S|  259,  263;  Dec.  Dig.  |  181.*] 

4.  Statutes  (fi  183*)— GoNSTBtroiaoN- Lsoia* 

UTiVE  Intent. 

The  court,  In  construing  a  statute  contain- 
ing a  patent  ambigul^,  must  reject  an  interpre- 
tation whicb,  if  followed,  will  lead  to  a  conclu- 
sion clearly  ineonriitent  In  its  consequences 
with  tbe  reason  and  spirit  of  tbe  statute*  but 
must  adopt  tbe  construction  to  whicb  the  stat- 
□te  as  a  whole  will  readiV  respond. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  261;  Dec  Dig.  $  183.«] 

9.  ImraAnoB  (|  29*)— Bbokkbs-Taiss  oh 
Gbosb  Pbxhiuics— Statutobt  PBoviaiona. 

An  insurance  broker,  licensed  to  procure 
policies  from  unantborized  insurance  companies 
under  PoL  Code,  f  696,  authorizing  the  Ucens- 
ing  of  brokers  to  procure  pdides  from  unau- 
thorised companies  oo  executing  a  bond  condi- 
tioned on  the  broker  complying  with  the  stat- 
ute and  filing  witb  the  insurance  commissioner 
on  March  1st  annually  a  sworn  statement  of 
Uie  gross  premiums  charged  for  insurance  pro- 
cured, and  tbe  gross  return  premiams  on  such 
insurance  canceled  under  the  license  during  tbe 
year  ending  December  Slst  last  preceding,  and 
to  pay  an  amount  equal  to  4  per  cent  of  such 
gross  premiums,  less  return  premiums  so  re- 
ported, may  compel  tbe  insurance  commissioner 
to  credit  him  with  any  premiams  returned,  re- 
gardless of  the  calendar  year  in  which  they 
were  returned,  in  calculating  the  amount  of  tbe 
4  per  cent  tax. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  16,  18-22;  Dec  iMg.  f  20.*] 

Appeal  from  Superior  Court  City  and  Coun- 
ty of  San  Francisco ;  J.  M.  Seawdl,  Judge. 

Action  by  the  Pecvle  of  the  State  of  Cali- 
fornia by  E.  CI  Co<^>er,  Insurance  Commla- 
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rioBBr.  against  J.  A.  MeniU  and  anotber. 
From  a  Jndgment  for  plalntlfl,  defendants  ap- 
peal.  Modified  and  affirmed. 

Wise,  Sapiro  &  O'Ckinnor,  of  San  Frandsco, 
for  appellants.  John  W.  Stetson,  of  Oakland, 
tor  respondent 

LENNON.  P.  J.  In  this  action  tbe  plaln- 
tiff  recovered  a  Judgm»jt  In  tbe  sum  of  $359.- 
64  agaiuat  the  defendant  J.  A.  Merrill  as 
principal,  and  the  defendant  United  States 
Fldeli^  &  Guaranty  Company  as  snrety,  up- 
on a  bond  In  tbe  sum  of  $20,000,  ninnlng  to 
the  people  of  the  state  of  California,  which 
was  given,  pursuant  to  tbe  provisions  of  sec- 
tion 596  of  tbe  Political  Code,  in  considera- 
tion of  a  ttcoise  Issued  to  the  defendant  Bler^ 
rill,  permitting  him  to  procure  policies  of  In- 
surance on  risks  located  In  Oie  state  of  Cali- 
fornia tm  insurance  companies  not  authoris- 
ed to  transact  business  within  the  state. 

The  obligation  of  the  bond  In  suit  Is  best 
stated  in  Its  own  language  as  follows: 

"Whereu,  the  above  bounden  principal  ii 
about  to  apply  or  has  applied  to  tbe  Inaur- 
ance  commissionet  of  the  Btate  of  California  for 
a  license  pursuant  to  the  provisions  of  section 
S96  of  the  Politieal  Code  of  saM  state,  per- 
mitting him,  tbe  said' above  bounden  principal, 
to  procure  policies  of  Insurance  on  risks  lo- 
cated In  the  said  state  of  California,  for  com- 
panies not  authorized  to  transact  business  in 
tbe  state  of  California;  now,  therefore,  if  the  s&Id 
above  bounden  principal  and  licensee  shall  faith- 
fully comply  with  all  tbe  requirements  of  sec- 
tion COe  the  Political  Gbde  of  the  state  of 
California,  and  shall  file  with  the  insurance 
coomiissioner  of  tbe  state  of  California,  on  or 
before  the  first  day  of  March  of  each  year,  a 
■worn  statement  of  the  gross  premiums  charg- 
ed for  insurance  procured  or  placed,  and  the 
gross  return  premiums  on  such  insurance  can- 
celed, under  such  license  during  the  year  end- 
ing the  Slat  day  of  December  last  preceding 
and  shall  pay  to  the  insurance  commissioner  of 
the  state  of  California,  for  the  use  and  benefit 
of  said  state,  an  amount  equal  to  four  per  cent 
of  such  gross  premiums  less  such  return  pre- 
miums so  reported,  then  this  obligation  to  be 
Ttrfd,  otherwise  to  remain  in  toll  mrce  and  ef- 
fect*' 

Briefly  stated,  the  preliminary  prorlslons 
nf  tbe  statiite  requiring  and  governing  tbe 
giving  of  flie  bond  In  snit  relate  to  the  man- 
ner In  which  Insurance  may  be  procured  and 
placed  In  companies  not  authorized  to  do 
business  in  the  state  of  Oallfomia;  and  in 
that  behalf  authorize  tbe  Insurance  commis- 
sioner of  the  state  of  California  to  Issue  a  11- 
ceuse  upon  the  payment  of  a  fee  of  per- 
mitting a  citizen  to  procure  policies  on  risks 
In  this  state  for  such  unauthorized  compa- 
nies. Two  paragraphs  of  tbe  statute  In  ques- 
tion, wbich  cover  and  control  tbe  giving  of 
tbe  bond  in  snit,  are  as  follows: 

"Account  of  Business.— Bvery  person  so  li- 
censed shall  keep  a  separate  account  of  the 
business  done  under  said  license  open  at  all 
times  to  the  inspection  of  such  insurance  com- 
missioner, and  shall  file  a  certified  copy  there- 
of forthwith  with  the  insurance  commissioner, 
showlog  tile  exact  amount  and  character  <^  such 
insurance  placed  for  any  person,  firm,  or  cor- 
poration, the  ^rosB  premiums  charged  tbere- 
OD,  the  companies  in  which  tbe  same  is  placed,  i 


Uie  dates  of  tiie  policies  and  the  terms  there- 
of, the  location  of  the  lainred  uropertr.  and 
also  a  report  in  the  same  detail  of  all  such 
policies  canceled  and  the  gross  retom  tlietcon. 

Bond  of  ucensee.— Bemre  receiving  such  li- 
cense the  persons  licensed  shall  execute  and  de- 
liver to  the  insurance  oommiaiioner  a  braid  to  the 
people  of  the  state  of  California  in  the  penal 
sum  of  twenty  thousand  dollars,  with  such  sure- 
ties as  the  commissioner  shall  approve,  condi- 
tioned that  the  licensee  shall  fatOifDlly  amply 
with  all  the  requirements  of  this  section,  and 
will  file  with  the  Insurance  commissioner  on  or 
before  tbe  1st  day  of  March  of  each  year,  a 
sworn  statement  of  the  gross  premiums  charged 
for  insurance  procured  or  placed,  and  tbe  gross 
return  premiums  on  such  insurance  canceled, 
under  such  license  during  the  year  ending  on 
the  Slst  day  of  December  last  preceding,  and 
will  pay  to  tbe  insurance  commissioner  of  tbe 
state  of  Oallfomia,  for  the  'use  and  ben^t  of 
said  state,  an  amount  equal  to  four  per  cent 
of  such  gross  premiums  less  such  return  pie- 
miums  so  reported,  and  In  defoult  of  the  pay- 
ment of  any  sum  imposed  by  this  section,  the 
said  Insnrance  oomnussioner  may  sue  for  tbe 
same  in  any  oourt  of  record  in  this  state." 

The  execution  of  the  bond  and  the  issunoa 
of  a  state  license  to  the  def^dant  MmlU, 
permitting  faim  to  procure  policies  of  Insnr- 
ance on  risks  located  In  this  state  for  com- 
panies not  antborlzed  to  do  busineas  in  this 
state,  were  not  denied.  The  case  was  tried 
and  determined  solely  npon  an  agreed  state- 
ment of  facta  wbldi,  among  other  things, 
showed  In  substance  that  the  defendant  Mer- 
rill, while  operating  under  the  state's  Ucense, 
had  collected  tbe  sum  of  19,296.88  as  premi- 
ums for  polidee  of  taminmoe  placed  by  Um 
in  unauthorized  companies  during  tbe  year 
ending  December  81,  IfilO;  that  he  bad  acta- 
ally  returned  gross  premiums  in  the  sum  of 
18,006.48  on  acoount  of  the  cancellation  of 
insurance  policies  placed  snbseaoent  to  De- 
cember 81,  1800,  and  daring  the  year  1810; 
and  that  the  fax  due  to  the  state  tm  and  on 
account  <tf  ttie  insnrance  pollcles  placed  and 
reported  during  t3te  period  mentlMied  amount- 
ed to  tbe  sum  of  |2B4Jt4.  It  was  further 
agreed  that  the  defoidant  Mmlll  had  return- 
ed gross  premiums  amounting  to  to 
polity  holders  daring  the  year  1910,  on  pedi- 
cles procured  daring  tSie  year  1909. 

Upon  the  trial  of  tbe  case  it  was  stipulated 
that  the  sole  Issue  presented  by  the  pleadings 
and  covered  by  the  statem^  of  facta  was 
the  right  of  the  defendant  Merrill  to  a  credit 
of  4  per  cent  (919.20)  upon  the  amount  of  the 
gross  premiums  ($482.30)  returned  to  policy 
holders  during  tbe  year  1910  on  policies  pro- 
cured during  the  year  1909.  Upon  this  ap- 
peal from  the  Judgment  the  only  contention 
made  is  that  tbe  defendant  Merrill  abould 
have  been  given  tbe  credit  whldi  he  daimed 
In  tbe  lower  court 

[1]  This  contention  calls  for  a  constrnc- 
tlon  of  the  provisions  of  section  596  of  the 
Political  Code  as  it  existed  in  19ia  Appel- 
lants insist  that  the  provisions  of  tbe  stat- 
ute In  question  relating  to  the  credit  to  be 
allowed  for  return  premiums  should  be  con- 
strued as  compelling  tbe  insurance  commis- 
sioner to  credit  the  broker  ^iUi  any  ]»eml> 
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ums  returned  regardless  of  the  calendar 
year  In  which  such  premiums  were  paid. 
The  respondent  on  the  other  hand  Insists  that 
the  statute  warrants  and  regulses  the  con- 
struction that  the  broker  shall  have  no  cred- 
it for  return  premiums  on  anr  Insurance  pro- 
cured and  placed  by  him,  unless  the  premium 
Is  actually  returned  to  the  insured  within 
the  calendar  year  In  which  the  business  was 
writtra. 

We  are  of  the  opinion  that  the  contention 
of  the  appellants  must  be  sastalned.  That 
contention  is  rightfully  rested  upon  an  ob- 
Tions  uncertainty  In  the  language  of  the  sec- 
ond paragraph  of  the  statute,  which  relates 
to  the  ascertainment  and  collection  of  the  tax 
in  controvert.  The  uncertainty  in  the  para- 
graph in  the  particulars  stated  is  so  pro- 
nounced that  the  rules  of  statutory  construc- 
tion must  be  Invoked  and  applied  to  the  entire 
Bitatute  in  order  to  ascertain  the  legislative 
intent.  The  fundamentals  of  the  rule  of 
statutory  construction  may  be  stated  to  be  as 
follows: 

"The  intent  of  the  sutate  la  tbe  law.  Tbe  In- 
tent la  tbe  vital  part,  the  easence  of  the  law; 
and  the  primary  mle  of  construction  ts  to  as- 
certain and  slve  effect  to  that  intent.  •  •  ♦ 
The  intention  of  the  Legislature  in  enacting 
the  law  is  the  law  itself,  and  mast  be  enforced 
when  ascertained,  althourii  it  may  not  be  con- 
sistent with  the  strict  letter  of  the  statute. 
Courts  will  not  follow  the  letter  of  the  statute 
when  it  leads  away  from  the  true  intent  and  pur- 
pose of  the  Lefialature,  and  to  consequences  in- 
coDsisteDt  irith  the  general  purposes  ca  the  act." 
2  Sutherland  on  SUtatoir  Construction  (2d  Bd.) 
I  36S. 

.13.  n  In  aeardiins  few  and  dadartng  the 
l^alatlTe  tait^  of  an  ambiguous  statute  we 
are  not  leatricted  to  Oiat  construction  whldi 
will  give  only  a  literal  effect  to  every  word 
and  phnw  ajvearlng  by  the  letter  of  tbe  law, 
but  we  may  rightfully  resort  to  a  eonsldera- 
tton  of  the  porpow  to  be  accomplished  by  the 
enactment  of  the  statnte.  Fetqtle  v.  Barl,  19 
Gal.  App.  68,  124  Pae.  887;  Bannerman  v. 
Boyle,  160  GaL  197, 116  Pac.  732.  Therefbre 
when  a  raggested  oonstructlon  of  a  statute 
in  any  sivcn  case  necessarily  InTolves  a  de- 
dded  departure  from  what  may  be  faliiy 
Mid  to  be  tk^  plain  inirpoae  of  the  wtaetmcoit, 
such  construction  will  not  be  adopted  to  tbe 
excdntfon  of  a  possible,  plausible  Interpreta- 
tion wUeh  win  promote  and  put  In  operation 
tbe  leglfllatlTa  Intent 

[4, 1]  Preenmably  wbm  the  Legislature 
licensed  brokers  to  place  polldes  of  Insarant^ 
la  mutnthorlsed  companies  and  provided  a 
tax  tberefor,  It  was  tbo  Intention  to  permit 
sucb  brokers  to  do  bnslneBS  upon  a  profitable 
rather  than  a  prohibitive  baida.  Plainly  the 
purpose  of  the  statute  vras  to  tnq)ose  a  fixed 
tax  upon  the  gross  premiums  received,  less 
those  actually  returned  to  tbe  Insured  and 
reported ;  whereas  the  construction  of  the 
stetute  conten-led  for  by  the  respondent 
would  result  in  an  uncertain  percentage  tax, 
capriciously  based  upon  a  fortuitous  event, 
and  which  nd^t  range  so  bi^  as  to  prac- 


tically tax  ttie  broker  out  of  business.  For 
Instance,  we  will  suppose  a  policy  Issued  In 
December  in  any  glvra  year  for  a  premium  of 
$100,  and  canceled  the  following  January, 
with  a  resulting  return  premium  of  $80.  In 
such  a  case,  under  the  construction  contended 
for  by  the  respondent,  the  broker  would  be 
compelled  to  pay  a  4  per  cent  tax  upon  the 
full  premium,  which  would  be  tantamount  to 
a  20  per  cent  tex  upon  the  $20  premlumr 
that  had  been  actually  earned;  whereas,  If 
the  policy  had  been  written  In  November  and 
canceled  in  December,  the  tax  would  be  but 
4  per  cent  upon  such  earned  premlom.  It 
may-  be  conceded  that  the  Legislature  mlghtr 
if  it  saw  fit,  refuse  to  license  such  brokers 
altogether;  but  having  made  provision  for 
a  license,  It  Is  inconceivable  that  it  was  the 
legWatlv*  intoit  to  impose  a  practically  pro- 
hibitive tax;  and,  in  the  absence  of  unequiv- 
ocal language  indicating  such  Intmt,  the  con- 
trary will  be  presumed.  However  that  may 
be,  it  la  eerteln  that  in  the  presence  of  a 
patent  ambiguity  we  must,  in  construing  the 
statute,  reject  an  Interpretatton  which.  If 
followed,  would  lead  to  a  conclusion  clearly 
Inconsistent  in  its  conseqneuces  with  tbe  rea- 
son and  spirit  of  the  statnte.  Bejectlng  sucb 
interpretation,  we  are  then  required  to  resort 
to  that  ctnutmctioD  by  which  such  couse- 
qnemoes  may  be  avoided  and  to  which  the 
statute  88  a  whole  readily  responds.  2  Suth- 
erland  on  Statutory  Construction  (2d  Ed.) 

iser. 

It  la  conceded  tbat  tbe  credit  to  be  allow- 
ed tbe  broker  for  groos  return  premiums  on 
canceled  polictea  la  nltbnately  Indicated  1^ 
the  phrase  "such  return  premimne  so  lepwt- 
ed,"  found  In  die  aecond  pasagraph  of  the 
statute.  If  ttOa  pazagmidi  eontalaed  in  it- 
self ft  complete  expression  at  the  legislative 
win  wlQt  reference  to  tbe  credit  to  be  allow- 
ed tbe  bro^,  it  ndgbt  be  aald— not  Without 
some  tOlgbt  uncertainty,  however— ISiat  the 
phrase  "such  return  premlun»  so  reported" 
refers  exclusively  to  the  Immediately  preced- 
ing clause  of  the  same  paragraiA,  tIe.,  "the 
gross  return  premiums  on  such  Insurance 
canceled  under  such  license  during  the  year 
ending  on  the  Slst  day  ot  December  last  ine- 
cedli^"  Under  like  circumstances  It  ndg^t 
be  said  that  the  words  "such  tusuianc^  In 
the  phrase  last  quoted  refer  back  again  to 
that  clause  of  the  second  paragraph  which  re- 
quhres  tbe  broker  to  file  *Vlth  tbe  Insurance 
commissioner  on  or  before  tbe  let  day  of 
March  of  each  year  a  sworn  statement  ot 
the  gross  premiums  diarged  for  Insurance 
procured  or  placed,"  etc.  In  short.  If  It 
could  be  fairly  said  that  the  provisions  of  the 
second  paragraph,  standing  alone,  completely 
and  exchislvely  cover  the  subject  of  Oe  as- 
certainment and  collection  ot  tbe  tax  in  con- 
troversy,  we  ml£^t  be  permitted  to  construe 
the  statute  to  mean  that  the  broker  is  enti- 
tled to  credit  only  on  t3ie  return  premlnms  on 
such  policies  as  were  canceled  during  the 
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year  In  which  the  biudneas  was  written. 
The  second  paragraph  of  the  statate.  how- 
ever, does  not  exclusively  and  conclusively 
dispose  of  the  credit  to  be  allowed  to  the 
broker.  To  so  hold,  we  would  be  compelled 
to  ignore  the  provisions  of  the  first  para- 
graph, which  In  a  material  measure  relates 
to  the  subject  of  "gross  return  premiums  on 
canceled  policies."  In  this  behalf  It  will  be 
not«d  that  the  first  paragraph  of  the  statute, 
under  the  heading  of  "Account  of  Business," 
requires  the  broker  to  file  an  account  of  In- 
surance placed,  the  gross  premiums  charged 
thereon,  and  also  "a  report  in  the  same  detail 
of  all  policies  canceled  and  the  gross  return 
thereon."  Clearly  this  clause  of  the  statute 
compels  the  broker  to  report  every  premium 
returned  on  canceled  policies,  regardless  of 
the  year  in  which  such  policies  were  written 
and  the  premiums  thereon  returned.  If  such 
a  report  was  not  required  and  Intraided  to 
aid  in  the  ascertainment  of  the  credit  to  be 
allowed  the  broker,  then  Its  purpose  la  not 
apparent  When  the  statate  Is  read  and 
comddered  In  its  entirety  the  uncertainty 
with  refer^ice  to  the  credit  to  be  allowed 
the  broker  for  return  premlnms  1»  created 
by  that  ^use  of  the  second  paragraph  of 
the  statute  which  requires  the  broker  to  file 
a  bfflidt  condltl(med  that  he  will  make  a 
sworn  statement  of  the  gross  premiums 
charged  tot  InBuranoe  and  the  gnus  return 
premiums  on  "such  Insurance"  canceled  dur- 
ing tlie  preoedldg  year.  The  grammatteal  ar^ 
rangement  of  the  language  ttf  the  paragiaiOi 
In  qoestlon  tends  to  the  concliiBlon  that  the 
words  "aiKdi  insurance"  relate  solely  to  poU- 
dea  that  ware  placed  and  canctied  during 
the  calendar  year  in  which  they  wwe  wrlttaL 
Such  conclnBion,  however,  is  rendered  doubt- 
ful, if  not  entirely  negatived,  Inr  a  considera- 
tion of  the  scope  and  effect  of  the  control- 
ling phrase  in  the  same  paragraph,  which 
reada  *'Bn<di  return  premiums  so  r^rted." 
Tb]s  is  so  because  the  only  preceding  specific 
refarence  to  a  reqidred  rc^rt  of  "all  policies 
canceled  and  the  gross  return  thereon"  Is  to 
be  fimnd  in  the  first  paragraph  of  tiie  stat- 
nte»  and  covers  all  premiums  returned  ir- 
reapecttveof  the  year  in  whldi  the  policy  was 
wrlttoi.  ObTlondy  the  statate  uniat  be  oon- 
aldered  and  construed  in  ita  entirety;  and 
If  the  phrase  last  quoted  be  read  in  conjunc- 
tion with  the  proTlaions  of  the  first  para- 
■grapb  of  the  statute  no  uncertainty  exists, 
because  with  nch  a  reading  it  may  be  fairly 
said  that  the  words  "so  n^ited"  as  used 
in  the  second  paragraph  refea:  to  the  report 
spedflcally  designated  and  required  by  the 
proTlslonB  of  the  flret  paragraph  of  the  stat- 
ute, which,  without  reference  to  the  time  of 
cancellation,  must  show  "In  detail  all  of  the 
policies  canceled  and  the  gross  return 
thereon." 

This  construction  of  the  statute  Is  not  only 
in  keeping  with  its  plain  purpose,  but  har- 


monizes as  well  with  the  language  of  the 
statute  as  a  whole;  and.  If  correct,  it  fol- 
lows that  Merrill,  the  broker  in  the  present 
case,  should  have  been  credited  by  the  court 
below  with  all  return  premiums  on  polldee 
procured  pursuant  to  the  license  granted  hin^ 
without  retard  to  the  year  in  which  the 
policies,  the  cancellation  of  which  gave  rise 
to  the  return  of  premiums,  were  written. 

The  Judgment  appealed  from  is  modified 
by  striking  therefrom  the  sum  of  $ldJ20,  and 
as  so  modified  the  Judgment  will  stand  af- 
firmed. 


We  ooncor: 
ABDS,  J. 


KEBBIOAN,    J.;  BICH- 


Bx  parte  KANTROWITZ.   (Cr.  325.) 
(District  Court  of  Appeal,  Second  IMstrict,  Cal- 
ifornia. March  28, 1914.) 

1.  Bape  (I  18*)  —  OnKNSia  — Pkbsonb  Who 

Mat  be  Gdii.tt. 

Pen.  Code,  }  31,  dedarea  Uiat  those  who 
aid  In  commiasion  of  Crimea  are  prindpala,  and 
aection  971  abrogatea  the  distinctiOD  between 
acceasories  and  prindpala  Id  the  first  and  aec- 
otid  degree.  Section  261  defines  "rape"  aa  in- 
terconrae  accomplished  under  certain  drcom- 
stances  with  a  female  not  the  wife  of  the  per- 
petrator. Seld  that,  while  any  one  gulty 
of  rape  muat  be  a  prlndpal,  a  husband,  while 
he  cannot  perBonallr  ravish  her,  may  be  goilty 
of  rape  on  his  wife  aa  where  he  asatsted  an- 
other to  ravish  her. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  S  21 :  Dec  Dig.  8  18.* 

For  other  definitiona,  see  Words  and  Phras- 
es, vol.  7,  pp.  5919-5925 ;  voL  8,  p.  777a] 

2.  WimressEs  (S  58*)— Competency— Wife. 

Under  Fen.  Code,  {  1322,  declaring  that 
neither  husband  nor  wife  shall  be  competent  to 
testify  against  the  other  except  with  consent 
of  both  or  In  caae  of  cilminal  violence  upon  one 
by  the  other,  a  wife  ia  competent  to  testify  as 
to  a  crime  of  violence  committed  upcm  ber  aft- 
er marriage  by  her  husband. 

[Ed.  Note.— For  other  Cases,  see  Witnesses, 
CenL  Dig.  81 187-141;  Dee.  Dig.  i  68.*] 

Petition  by  Abraham  EantrowUa  fbr  a 
writ  of  habeas  corpus.  Writ  discharged,  and 

petitioner  remanded. 

George  Li  Oreer,  of  Los  Angeles,  for  peti- 
tioner.. J.  D.  Fredericks  and  W.  J.  Ford, 
both  of  Los  Angeles,  for  respondent 

CONBEY,  P.  J.  Petitioner  Is  In  the  custo- 
dy of  the  sheriff  of  Los  Angeles  county  under 
a  commitment  issued  pursuant  to  an  order 
holding  him  to  answer  upon  a  charge  of  rape. 
In  his  behalf  It  is  contended  that  the  impris- 
onment of  the  petitioner  is  filial,  in  this, 
that  the  person  upon  whom  said  rape  is  al- 
leged to  have  been  committed  aH)ear8  from 
all  of  the  testimony  to  be  the  wife  of  said 
Abraham  Kantrowltz;  also,  that  he  has  been 
committed  to  custody  without  reasonable  or 
probable  cause,  In  that  the  only  testimony  di- 
rectly connecting  him  with  the  all^^ed  of- 
fense is  the  testimony  of  his  wife,  It  being 
daimed  that  she  is  not  a  competent  witness. 


•For  ottaw  caaaa  im  aama  topic  and  wctton  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  K«t-No.  Sariaa  ft  Sep'r  lodtzai 
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[1]  By  section  261  of  tbe  Penal  Code  "rape" 
la  defined  to  be  an  act  of  sexual  intercourse 
acconiplislied  wltb  a  female  not  tbe  wife  of 
the  perpetrator  and  under  certain  clrcum- 
stances  specified  In  said  section.  Section  31 
of  the  same  Code  defines  principals  In  tbe 
commission  of  a  crime  in  terms  whicb  in- 
clude not  only  thosp  who  directly  commit  a 
felony  or  misdemeanor,  but  tbose  who  aid  or 
abet  in.  Its  commission.  Section  971,  Penal 
Code,  abrogates  tbe  distinction  formerly  ex- 
isting between  an  accessory  before  tbe  fact 
and  a  principal,  and  between  principals  In 
the  first  and  second  degree  In  cases  of  fel- 
ony. 

In  accordance  with  tbe  foregoing  statutory 
provlsionB,  it  la  necessary  in  any  indictment 
or  information  charging  a  defendant  with 
the  crime  of  rape  that  he  shall  be  accused  as 
a  principal.  The  argument  here  presented  on 
behalf  of  petitioner  ts  that,  since  under  the 
section  defining  the  crime  of  rape  it  Is  man- 
ifest that  a  husband  is  incapable  of  person- 
ally committing  that  crime  against  his  own 
wife,  therefore  he  cannot  be  guilty  of  that 
crime  under  any  circumstances.  Under  sim- 
ilar statutory  conditions,  the  contrary  rule  Is 
established  by  the  authorities  of  several  other 
states.  In  People  t.  Chapman,  62  Mich.  280, 
28  N.  W.  896,  4  Am.  St.  Rep.  867,  it  appeared 
that  the  defendant,  being  desirous  of  obtaln- 
Ing  evidence  by  which  to  secure  a  divorce 
from  bis  wife,  employed  another  man  to  have 
intercourse  wltb  his  wife,  either  with  or  with- 
out her  consent,  and  the  husband  wltb  wit- 
nesses concealed  himself  In  an  adjoining 
room.  The  wife  resisted,  and  rape  was  com- 
mitted. Under  the  statates  of  Michigan,  It 
was  provided  that  all  persons  aiding,  assist- 
ing, or  abetting  in  tbe  commission  of  a  crime 
were  liable  to  Indictment,  trial,  and  punish- 
ment as  principals.  The.  Supreme  Court  of 
Michigan  sustained  the  lower  court's  Instruc- 
tion to  the  jury  that  if  they  found  facts  sab- 
stantiBlly  as  above  stated  the  defendant  was 
guilty  of  rape.  To  like  effect,  see  State  of 
Louisiana  v.  Haines,  61  La.  Ann.  781,  25 
South.  372.  44  L.  R.  A.  837,  and  State  of 
North  Carolina  v.  Dowell,  106  N.  G  722,  11 
S.  E.  525,  8  L.  R.  A.  297,  Ifi  Am.  St  Rep. 
568.  Several  other  cases  to  like  effect  are 
cited  in  the  note,  8  L.  R.  A.  297.  In  the  case 
of  In  re  Cooper,  162  Cal.  81,  86,  121  Pac.  318, 
320,  where  it  was  held  that  a  single  woman 
could  not  (under  section  269a,  F^.  Code)  be 
guilty  of  adultery  by  personal  participation 
in  illicit  Intercourse  with  a  married  man,  tbe 
<wurt  added  the  following  observatton,  which 
ia  pertinent  to  this  discussion: 

"Of  course,  an  uDmarried  person  might  b« 
xnilty  as  a  principal  of  this  offense,  under  sec- 
tion 31  of  tM  Pmal  Code,  by  aiding  and  assist- 
ing in  its  cammisaian  in  some  other  way  tban 
by  liviag  ia  a  state  of  illicit  interconrse  with  a 
married  perMn;  bat  we  are  considering  here 
sinply  auA  aid  and  assistance  as  are  Involved 
in  the  Mere  fact  of  participation  in  the  illicit 
InterconrM." 


[t]  It  Is  next  contended  that  in  this  case 
the  wife  Is  not  a  competent  witness  against 
her  husband,  and  that  the  petitioner  Is  with- 
out probable  cause  held  to  answer,  since  it 
appears  from  tbe  transcript  of  testimony  at 
the  preliminary  examination  that  the  oul>' 
testimony  directly  connecting  him  with  the 
alleged  offense  is  tbe  testimony  of  his  wife. 

"Neither  husband  nor  wife  is  a  competent  wit- 
ness fov  or  against  tha  other  in  a  criminal  ac- 
tion or  pioceediiv  to  wbldi  one  or  both  are 
parties,  except  with  the  consent  of  both,  or  in 
case  of  criminal  actions  or  proceedings  for  a 
crime  committed  by  one  against  tbe  peiaon  or 
property  of  tbe  other,  or  in  eases  <rf  crimi- 
nal violence  upon  on«  )»  the  otiier.  •  •  •" 
Pen.  Code,  f  1^ 

In  People  t.  Carlale,  187  GaL  634,  70  Pac. 
468,  68  li.  B.  A.  588,  It  was  tuOA  that  the 
words  "criminal  violence  upon  out  by  the 
other"  mean  criminal  violence  npon  tbe  wifie 
by  tbe  bnsband,  or  criminal  vlolaice  npon 
the  bnsband  by  the  wife,  and  that  the  ezceip- 
tion  refers  to  violence  "by  one  spouse  upon 
tbe  other  sfioaaa.  The  exception  does  not  ex- 
tend to  acta  committed  before  the  marrtag&" 
In  that  case  tbe  rape  was  alleged  to  have 
taken  place  on  a  certain  day  and  the  mar- 
riage oa  tiie  following  day.  Tbe  dedslcm  is 
tliat,  under  thoee  drcnmstances,  the  wife 
waa  not  a  competent  witness  agalnat  the  hus- 
band. It  is  plainly  to  be  Interred  that,  where 
a  hndund  la  charged  with  having  committed 
a  crime  at  violence  npon  a  woman  after  his 
marriage  to  her,  she  is  a  competent  witness. 

The  writ  is  discharged,  and  the  petitioner 
ronanded  to  custody ' 

We  ooncor:  JAMES,  i.;  SHAW*  T. 


COBB  V.  OKLAHOMA  PUB.  CO.  <No.  8180.) 
(Sapreme  Court  of  Oklahoma.   Feb.  17.  1014.) 

(Syliahut  by  tAe  CourtJ 

1.  LiBEX  AJUD  SlaNDEB  (|  123*)— PBIVILEQED 

PuBLicATiOK— Question  fob  Coubt. 

In  an  action  for  damages  for  a  libelous  pub- 
lication, where  there  is  no  dispute  as  to  the 
circumstances  under  which  tbe  publication  was 
made— that  i8,^where  there  is  no  dispute  as  to 
what  the  publication  was,  what  it  was  about, 
and  who  made  it— or  where  the  language  in  the 
publication  was  plain  and  nnambiguous,  it  is 
a  question  of  law  for  the  court  to  determine 
whether  or  not  such  publication  was  privileged. 

(Ed.  Mote.— SVir  other  cases,  see  Libel  and 
S^er,  Gent.  Dig.  U  860-364;  Dec.  Dig.  | 

2.  Libel  and  Sx-andeb  (S  123*)— "Pbivilbo- 
ED  PuBuoATioN"— Question  fob  Jubt. 

Under  subdivision  8  of  section  2340,  Comp. 
Laws  1909  (section  2381  Rev.  Laws  1910),  a 
privileged  publication  is  one  made  by  a  fair 
and  true  report  of  any  legislative  or  judicial  or 
other  proceeding  authorized  by  law,  or  any- 
thing said  Id  tbe  course  thereof  and  any  and 
all  expressions  of  opinion  in  regard  thereto  and 
criticisms  thereon,  and  any  and  all  critidsais 
upon  the  offidal  acts  of  any  and  all  public  c^< 
oors,  except  where  the  matter  stated     and  con- 
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cerning  offidol  «et  itaM,  or  of  tin  offioer, 
faUelr  imputes  crime  to  tbe  officer  so  criticised. 

[Ed.  Note.-'For  other  cases,  see  Libel  and 
Slaitder,  Gent  Dig.  SS  S56-364;   Dec  Dig.  S 

m.* 

For  other  definitions,  ses  Words  and  Phrases, 
vol.  6,  p.  5599.] 

3.  Libel  and  Slander  (f  12S*)— Action  fob 

LXBBL— SUBUiaSION    OJ  ISSUBS— CONFLICT - 

INO  BVIDENCE. 

In  an  action .  for  libel  for  publishing  a  re- 
port of  any  pEoceedii^  authorized  by  statute 
to  be  published,  where  there  are  controverted 
isanea  as  to  whether  such  report  was  a  fair  and 
true  one,  and  whether  such  publication,  taken 
as  a  whole,  was  made  with  malicioaa  intent, 
and  whether  or  not  in  such  publication  the 
plaintiff  is  falsely  charged  with  crime,  it  is  not 
error  for  the  court  to  submit  such  issues  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  H  806-364;  Dee.  Dig.  | 

023.*] 

4.  Libel  and  Slandfb  (|  109*)— Aotioh  fob 

LlBEI^EviDEMCE— BBIEF  IN  JUDICIAL  PBO- 
CEEDIN08. 

Where  a  publication  contains  only  excerpts 
from  a  brief  in  a  judicial  proceedings,  and  the 
issue  is  raised  as  to  whether  such  publication 
was  a  fair  and  true  report  of  such  proceedings, 
it  is  not  error  to  admit  the  entire  brief  in  evi- 
dence. 

[Eld.  Note,— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  8  306;  Dec.  Dig.  (  109.*] 

6.  Libel  and  Slandsb  {|  42*>— Pbivileoed 
Publication— Judicial  Pboceedinos. 
The  published  report  of  a  proceedings  aa- 
thorized  by  law  to  be  made  need  not  be  verba- 
tim, nor  need  it  set  out  such  proceedings  in  ez- 
tenso  In  order  to  be  privileged,  but  may  be 
abridged  or  condensed,  provided  it  ii  not  un- 
fair to  the  part7  complaining. 

[Ed.  Not&— For  other  cases,  see  Libel  and 
Shinder,  Gent  Dig.  H  127-129;  Dec.  Dig.  » 
42.*] 

6.  Libel  and  Slandeb  (i  105*)— Action  fob 
LtBEL— Evidence-Judicial  Pboceedinos. 

Where  there  is  an  issue  as  to  whether  the 
complaining  party  has  been  falsely  accused  of 
crime  by  tbe  report  of  a  judicial  proceedings.  It 
is  not  error  to  admit  in  evidence  the  indictment 
or  other  court  records  which  tend  to  show  tbe 
truth  of  the  charge. 

[Eld.  Note.— For  other  caaes,  see  Libel  and 
Slander,  Gent.  Dig.  H  28%  283,  292-294;  Dec. 
Dig.  I  106.*] 

7.  EVIDENOB  tf  161*)— Bemvahot  — Mauoi. 

upon  the  Issue  as  to  whether  a  publication 
was  malidoasly  made,  it  is  not  error  to  per- 
mit tiie  party  making  same  to  testify  that  it 
was  made  wlOiout  maJice  toward  the  complain- 
ing party. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent  Dig.  S  440;  Dec  Dig.  {  1B1.*J 

8.  Affeal  and  Ebbqb  (S  971*)— Witnesses 

fS  267*)— EXAMINATIOn  OF  WITNESS— DlB- 

CBSmON  OF  COUBT— Rktiew. 

The  limit  to  which  a  witness  may  be  cross- 
examined  for  the  purpose  of  testing  bis  cred- 
ibility is  largely  within  the  discretion  of  the 
trial  court,  and  such  discretion  will  not  be  dis- 
turiMd  on  appeal,  snless  it  dearly  appears  to 
have  been  abtued. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3852-3857:  Dec.  Dig.  S 
971;*  Witnesses,  Cent  Dig.  |fi  923-930;  Dec 
Dig.  8  267.*] 

Commlsaioners*  Opinion,  Division  No.  2. 
Error  from  District  Court.  Oklalioma  Coun- 
ty ;  George  W.  Clark,  Judge. 


Action  b7  T.  8.  Gobb  against  tlie  Oklaboiu 
Publishing  Company  for  llbeL  Judgmmt  for 
d^endant,  and  lAalntiff  brings  error.  Af- 
firmed. 

Elstler,  McAdams  A  Haskell,  of  Oklahoma 
City,  and  Crump  &  Fowler,  of  Wewoka,  for 
plaintiff  in  error.  Burw^  Crockett  &  John- 
son, of  Oklahoma  City,  tor  defendant  In 
error. 

HARRISON,  G.  Tbls  was  an  action  by  T. 
3.  Gobb  against  the  Oklahoma  Publishing 
Company  for  libel  in  the  pubUcatlou  of  an 
article  under  tbe  following  headlines: 

"Protection  against  Guardians  Sought — In- 
dian Minora  Being  Systematically  Robbed  in 
Many  Instances.— Aid  of  Legislature  will  be 
Invoked. — Some  Ghaigea  Already  Preferred." 

The  article  In  Question  contained  a  rather 
lengthy  comment  upon  conditions  claimed  to 
be  existing  on  the  east  side  of  the  state  rela- 
tive to  Indian  minors  being  defrauded  of 
their  allotments,  giving  a  number  of  instanc- 
es In  which  fraud  and  graft  was  claimed  to 
have  been  perpetrated,  mentioning  as  one  In- 
stance the  proceedings  instituted  by  the  At- 
torney General  against  T.  S.  Cobb  to  remove 
him  from  oihce  for  fraud,  and  publishing  cer- 
tain excerpts  from  the  Attorney  Qeneral's 
brief,  and  concluding  with  some  Independent 
comments  upon  the  Attorney  General's  charg- 
es against  the  plaintiff.  The  plalntlfl  brought 
suit  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  such  libelous  publica- 
tion, and  the  cause  was  tried  In  May,  1911, 
resulting  in  a  verdict  and  Judgment  In  favor 
of  defendant  publishing  company,  from  which 
I^intlff  appeals  upon  13  assignmatts  of  er- 
ror. 

The  questions  raised  in  these  assignments 
are  properly  determined  under  three  heada« 
vis.:  First,  errora  in  the  admission  and  re- 
Jectiim  of  testimony;  socwd,  errors  In  tbe 
Instruction  given  by  the  court  and  In  refus- 
ing to  give  certain  Instructions  offered  by  the 
piflit^t^*^  in  error ;  third,  errors  In  overruling 
motion  for  new  trial,  which  included  other 
errors  of  law  oocuxliig  at  tbe  trial  and  duly 
a«:^ted  to. 

The  dedatve  question  Involved  la  whether 
the  aUeged  libelous  publication  was  privileg- 
ed, which,  of  course,  is  conditioned  vpoa: 
First,  whether  the  purported  excerpts  from 
tbe  Attomcv  awMral's  briOC  was  a  fair  and 
trae  report;  seccmd.  whethu  the  pabllcattoa 
as  a  whole  was  made  with  malidoiu  Intrat : 
third,  whether  piwinttff,  independent  of  the 
ezowpts  from  tbe  Attorney  Oeneral's  brief, 
had  been  &lseiy  <diarged  with  a  crime  by  de- 
f^dant  Thla  bdng  true,  and  the  plaintUfa 
right  of  recovery  dependliig  np(m  the  deter- 
mlnatim  of  these  questiona,  we  will  first  look 
to  the  Instmctlons  of  tbe  court  In  orda  to 
ascertain  whether  the  Jury  was  pnwerly  in- 
structed aa  to  tbe  law  involved,  as  the 
court's  charge  we  are  enabled  to  ascertain 
what  he  conceived  the  law  to  be  on  the  ma- 
terial issues,  and  are  thereby  better  enabled 
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to  detamlBe  vfairtlier  amur  waa  eomnltted  | 
In  the  admiaslon  and  rejection  of  testlmonr 
and  ta  orerroUng  tbe  motion  for  new  trial, 
which  Included  otha  enon  of  law  occurring 
at  the  triaU 

[l-J]  That  portion  of  the  publication  which 
referred  directly  to  plaintiff,  Cobb,  was  a 
purported  excerpt  from  the  brief  of  the  At- 
torn^ General  filed  In  the  Supreme  Oonrt  in 
an  action  to  remove  Cobb  from  the  office  of 
county  judge  of  Seminole  connty  for  an  al- 
leged conspiracy  to  defraud  Indian  minors  of 
tbelr  allotted  lands.  The  court  construed 
tills  to  be  a  priTlleced  publication—that  is, 
under  the  condltlona  prescrUied  by  statute — 
and  so  instructed  the  Jury.  The  question 
thm  Is  wta^her  the  court  erred  in  so  doing. 
Tbe  ml*  In  ancb  cases  is  that,  whwe  there  Is 
no  dispute  aa  to  the  circunuttanoee  under 
which  a  publication  Is  made — that  Is,  where 
tbere  Is  no  ditvute  as  to  what  the  pabllca- 
tlon  was.  what  It  waa  about,  and  who  made 
It— or  where  the  language  in  the  publication 
la  plain  and  unamJidguouai  it  is  a  queBtim  of 
law  for  the  court  to  detemdne  whether  or 
not  mdi  publication  waa  pxlTileged.  This 
rule  la  aimounced  in  26  Oyc.  642,  M7. 18  Am. 
&  Eng.  (2d  Ed.)  lOSO^  and  ia  aupported  by  de- 
cisions from  most  of  the  states  and  from  the 
Supreme  Court  of  the  United  States.  Be- 
Bldea*  tbe  rule,  in  substance,  waa  announced 
by  thia  court  In  Tuol^  v.  Halsell,  36  OkL  63, 
128  Fae.  126,  4S  li.  R.  A.  (N.  S.)  323;  Spen& 
er  T.  Mlnnick.  1S9  Fac.  UfO.  In  determining 
ttds  Question  of  law  the  court  was  guided  by 
oar  statute  on  libel  and  slander,  which  reads 
aa  follows: 

"A  privileged  pnbUcati<»  is  one  made:  IsL 
In  any  legislative  or  judicial  proceeding  or  any 
other  proceediiut  authorized  by  law :  2nd.  In 
the  proper  dlBcEarge  of  an  official  duty;  Srd. 
By  a  fur  and  true  report  of  any  legisIatiTe  or 
JtuUdal  or  other  proceeding  authorised  by  law, 
or  anything  said  in  tbe  course  thereof,  am  any 
and  idl  ezpressiona  of  opinion  in  regard  there- 
to, and  criticisms  thereon,  and  an;  and  all  ciit- 
icuBOB  upon  the  official  acta  of  any  and  all  pub- 
lic officers,  except  where  the  matter  stated  of 
and  concerning  the  official  act  done,  or  of  the 
officer,  falsely  Imputes  crime  to  the  officer  so 
criticised.  •  •  • "  Section  2840,  Oomp.  Laws 
1909;  section  2381.  Bev.  Laws  1910. 

Also  section  2S4S,  Comp.  Laws  1909  (sec- 
tion 2386,  Ber.  LawB  191(9,  which  reads  as 

follows: 

"No  editor  or  proprietor  of  any  newspaper, 
shall  be  liable  to  prosecation  for  a  fair  and  true 
report  of  any  judicial,  legislative  or  other  pub- 
lic official  proceedings  except  upon  proof  of 
malice  in  making  such  report,  and  in  making 
BOch  report  of  public  official  proceedings,  malice 
shall  not  be  implied  from  publication;  but 
libelous  remarks  oonneoted  with  matters  privi- 
leged under  the  last  section,  shall  not  be  privi- 
leged by  reaaon  of  Iheir  being  connected  there- 
with." 

The  latter  aection  above  quoted,  it  la  true, 
relates  to  criminal  acttona  for  libel  or  slan- 
der, bnt,  being  a  part  of  the  legislative -act 
on  the  >id)ject.  Its  provisifHis  are  usefid  In 
revealing  the  leglalatlTe  intent  as  to  what 
should  constitute  privileged  pabllcati<Au^  and 


I  viewing  the  intention  of  the  Legislature 
through  the  provisions  of  both  sections,  It  is 
obvious  that  any  publication  coming  clearly 
within  the  third  subdivision  of  section  2340, 
Comp.  Laws  1909  (section  2881.  Bev.  Laws 
1910).  is  privileged ;  provided  of  course.  It  be 
a  fair  and  true  report  of  the  proceedings  at- 
tempted to  be  reported,  and  not  be  malldons- 
ly  made,  and  does  not  falsely  Impute  crime 
to  some  one  independently  of  such  report. 
The  portion  of  the  publication  In  question 
which  refers  directly  to  plaintiff,  and  which 
constitutes  the  purported  excerpts  from  the 
Attorney  General's  brief,  is  as  follows : 

"In  his  ouster  proceedings  against  T.  S.  Cobb, 
connty  judge  of  Seminole  connty,  Attorney  Gen- 
eral West  details  at  some  length  the  methods 
alleged  to  here  been  pursued  by  this  probate 
court  in  robbing  many  Seminole  Indian  minors 
of  their  lands,  and  wbidi  illustrate  well  the 
conditions  that  exist  elsewhere  when  the  pro- 
bate court  and  'profawsional  guardian'  are  in  an 
alliance  for  bad.^' 

Wastes  cbargea: 

"The  investigation  of  this  defendant's  official 
acts,"  s^B  Attorney  General  West  (beginning 
on  page  4  of  his  brief  filed  in  the  Supreme  Court 
in  the  case  of  State  of  Oklahoma  ex  rel.,  etc.,  v. 
T.  S.  Cobb,  County  Jud^e  of  Seuunole  County, 
etc.),  "proved  a  conspiracy  existing  between 
Judge  Cobb  and  certain  other  individuals  of 
Semmole  county,  to  wit,  H.  T.  King,  J.  S.  Bar- 
ham,  and  BL  SL  Jayne,  who,  In  connivance  and 
collusion  with  eadi  other,  evolved  and  carried 
out  an  extensive  and  systematic  plan  to  deprive, 
in  a  general  and  wholesale  way,  many  of  tbe 
minor  Seminoles  and  freedmen  of  their  inherited 
lands;  by  bavinr  one  of  their  coterie,  to  wit^ 
H.  T.  Sing,  a  white  man,  make  ^plication  for 
the  appointment  of  himself  as  guardian  of  a 
particular  minor,  perhaps  personally  unknown 
to  falm,  which  application,  without  notice  to  the 
minor  or  his  friends,  was  granted,  and  letters 
of  guardianship  to  the  said  King,  granted  by 
Judge  Cobb ;  the  same  trio  of  appraisers  (if 
appraisers  were  used)  were  usually  appointed 
and  vnitormly  appraised  the  lands  at  grossly 
inadequate  sums  and  far  below  their  actual  or 
fair  market  value.  Orders  of  sale  were  granted 
and  the  lands  advertised  and  sold  at  public  sale, 
being  usually  bought  In  by  Barham  at  from  one- 
fifth  to  oneseventh  of  their  true  value;  these 
sales  were  coofirmed  by  Judge  Cobb,  and  the 
guardian's  deed  executed." 

The  publication  of  the  foregoing  extract 
comes  clearly  within  the  third  subdivision  of 
our  statute,  and  was  a  privileged  publication, 
provided  It  be  a  fair  and  true  report  not  ma- 
liciously made,  and  did  not  by  independent 
comment  falsely  impute  crime  to  plaintiff. 
But,  as  the  article  In  question  induded  not 
only  the  extract  abov^  but  Included  also  a 
general  and  rather  lengthy  comment  on  alleg- 
ed conditions  existing  on  the  east  side  of  the 
state  as  to  minor  Indiana  being  defrauded 
of  their  allotments,  as  well  as  some  direct 
comment  upon  the  particular  proceedings 
against  Judge  T.  S.  Cobb,  the  issue  arose  as 
to  whether  the  conditions  imposed  by  stat- 
ute had  been  violated,  and  out  of  sudi  issue 
arose  tbe  questions  whether  the  report  waa 
fair,  whether  the  publication  taken  as  a 
whole  was  malldous,  and  whether  the  pliUn- 
Ufl  was  falsely  accused  of  crime.  These 
were  Issues  of  fiict  to  be  determined  from 
the  evidence  by  tbe  Jury. 

Digitized  by  Google 


10S2 


140  PACIFIC 


REFORTE/R 


(Okl. 


"Where  the  report  is  a  verbatim  account  of 
what  took  place  at  the  trial,  and  differs  so  lit* 
tie  that  no  reasonable  man  could  say  that  what 
was  omitted  could  affect  the  minds  of  the  jur;, 
it  is  the  duty  of  the  court  to  pronounce  the  re- 
port privileged.  But,  if  the  question  of  the  fair^ 
ness  of  the  report  is  capable  of  different  con- 
clusiooa,  the  question  of  privilege  is  for  tbe 
jury."  18  Am.  &  Eng.  (2d  Ed.)  1045.  and  au- 
thorities dted  under  note  7. 

Also  Parker  r.  BepubUcan  Oa,  181  Maes. 
392,  63  X.  E.  981;  Wlllmano  v.  Press  Pub. 
Co.,  49  App.  DiT.  35,  63  N.  Y.  Supp.  51S; 
American  Pub.  Co.  t.  Gamble,  115  Tenn.  663, 
90  S.  W.  Vm ;  Wilcox  t.  Moore,  69  Minn.  49, 
71  N.  W.  917;  Fay  t.  Harrington,  176  Mass. 
270,  57  N.  E.  369;  Meriwether  t.  George 
Knapp  &  Oc  211  Mo.  199, 16  L.  B.  A.  (N.  8.) 
953,  109  S.  W.  760,  and  notes;  Coleman  t. 
MacLennan.  78  Kan.  711.  98  Pac.  281,  20  L. 
B.  A.  (N.  S.)  361,  130  Am.  St  Bep.  300; 
Flynn  r.  Boglarsky.  164.  Mich.  513,  129  N. 
W.  674,  32  L.  B.  A.  (N.  S.)  740,  and  notes. 

LUcewlse  tbe  question  of  malice  is  gener- 
ally a  question  of  taxt  for  the  Jury.  25  Cyc. 
548,  549,  and  authorities  dted  In  notes ;  18 
Am.  &  Bng.  CZd  Ed.)  1050,  and  notes. 

And  the  rule  ia  especially  applicable  under 
tbe  issues  raised  by  the  pleadings  and  cir- 
cumstances Involved  In  the  case  at  bar. 
Hence  question  here  is  whether  suCb  is- 
sues were  fairly  submitted  to  tbe  Jury  in  the 
court^B  charge. 

In  instructions  6  to  13.  inclusive,  the  court 
submitted  these  issues  to  the  Jury ;  that  Is, 
tbe  issues  as  to  whether  tbe  published  ex- 
tract from  the  Attorney  General's  brief  was 
a  fair  and  true  report  of  same,  as  to  whether 
the  newspaper  article  taken  as  a  whole  was 
maliciously  made,  and  tbe  Is^ue  as  to  wheth- 
er the  plaintiff,  Cobb,  was  falsely  charged 
with  crime  in  such  article  were  all  submitted 
to  the  Jury  in  said  Instructions. 

It  is  urged  by  plaintiff  in  error  that  the 
court  erred  in  each  of  said  InstructlonB.  But 
from  an  examination  of  tbe  record  in  order 
to  ascertain  the  real  issues  Involved,  and  the 
testimony  in  support  of  same,  together  with 
the  charge  of  the  court,  we  believe  that  all 
the  material  issues  involved  In  the  case  were 
fairly  and  fully  submitted  to  the  Jury  in  the 
court's  charge.  At  least  we  are  strongly  im- 
pressed with  the  belief  that  the  Instructions 
were  altogether  fair  to  the  plaintiff.  We  are 
unable  to  see  wherein  the  plaintiff  could  rea- 
60uably  ask  for  a  charge  more  fair  to  him. 

It  is  also  contended  by  plaintiff  In  error 
ihat  the  court  erred  in  refusing  to  give  cer- 
tain instructions  offered  by  plaintiff.  But 
from  an  examination  of  the  instructions  of- 
fered by  plaintiff  in  error  we  And  that  the 
law  applicable  to  the  issues  therein  presented 
was  fairly  and  fully  submitted  to  the  jury  in 
the  coun.'s  charge,  and  therefore  find  no  er- 
ror in  the  refusal  to  give  the  Instnictlons 
submitted  bv  plaintiff. 

In  this  connection  it  might  be  as  well  to 
notice  the  aH.4ignment  that  the  court  erred  in 
recalling  the  Jury  on  Its  own  motion,  and 


that  during  a  colloquy  between  the  court  and 
one  of  the  Jurors  as  to  the  meaning  of  certain 
Instructions  the  court  made  the  fOliowlng  ro' 
marks: 

"It  AoD-'t  make  any  difference  if  Attom^ 
General  West  told  a  nefarious  Ue  about  it.  It 
was  a  judicial  proceeding,  and  the  statute  saya 
that  a  paper  may  publish  those  proceedings  pro- 
vided it  gives  a  fair  report  of  those  proceedings 
and  commenta  U.My  upon  what  they  publish." 

It  appears  from  the  record  that  the  Jury, 
after  having  retired  tor  deliberation,  return- 
ed, by  permission,  and  asked  the  court  for 
fnrtlier  ezplanaticm  on  certain  phases  of  the 
case ;  that,  after  they  had  returned  to  tbeir 
Jury  room,  the  court,  being  desirous  of  fur- 
ther examining  the  instructions  or  the  lan- 
guage of  some  paragraph  of  same,  recalled 
the  Jury  on  its  own  motion,  at  which  time 
the  atMTe  ranarks  were  made.  We  are  un- 
able to  see  wtaer^  aach  remarks  could  bave 
materially  prejudiced  the  ri^ts  of  plaintUT; 
for,  while  they  may  not  be  efmebed  altogeth- 
er tn  clasric  legal  verbiage,  they  nevertlielesB 
correctly  state  the  tew.  Tbe  truth  or  Calsltr 
of  the  Attorney  General's  argument  In  Ms 
tolef  bad  nothing  whatever  1»  do  with  tbe 
question  whether  or  not  a  fair  and  tme  re- 
port of  same  were  made,  nor  the  question 
whether  such  report  was  made  with  maUci- 
ouB  Intent  Plaintiff  in  wror  having  fftUed 
to  ptdnt  out  wherein  his  rights  wwe  prejadle- 
ed,  we,  being  unable  to  see  wherein  thej 
could  have  been  inrejudtced,  see  no  revevtUe 
error  under  this  assignment. 

[4]  Having  determined  pi»  position  taken 
by  the  trial  court  as  to  tlu  law  of  the  case, 
we  wUl  now  examine  the  assignments  of  er- 
ror as  to  the  admlscdon  and  rejectitm  of  evi- 
dence. It  Is  contended  by  idalntifl  In  error 
that  the  court  wred  in  admitting  In  evidence 
the  entire  hxiet  of  the  Attorney  GeneraL  On 
this  contention  we  cannot  agree  with  plaintiff 
in  error.  If  the  published  enerpt  from  the 
Attorney  Cteneral's  brief  was  a  fair  and  true 
report  of  same,  thai  the  publication  was 
privileged  under  our  statutes,  and  the  quee- 
tlon  whether  It  was  a  fair  r^rt  arose  from 
the  fact  that  not  all  the  Attorney  G^teral's 
brief  was  published.  This,  however,  was  a 
material  Issue  of  fact  to  be  determined  by 
the  Jury,  and  we  know  of  no  more  satis- 
factory way  by  which  such  fact  oould  be  de- 
termined than  by  admitting  the  brief  in  evi- 
dence so  that  by  comparing  the  brief  with  tbe 
published  excerpt  the  Jury  might  be  euaUed 
to  determine  whether  or  not  the  publication 
was  a  fair  and  true  report,  and,  inasmuch  as 
they  returned  a  verdict  in  favor  of  defend- 
ant they  mast  have  determined  that  such  re- 
port was  a  fair  and  true  one.  And  as  to  this 
phase  of  the  case  we  cannot  say  that  the  ver- 
dict was  contrary  to  law  nor  contrary  to  the 
evidence. 

[5]  The  law  Is  that  a  report  of  this  char- 
acter need  not  be  verbatim,  nor  need  it  con- 
tain all  the  proceedings.  It  may  be  abridged 
or  condensed,  but  It  must  not  be  partial  or 
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garbled.  Tet,  while  It  need  not  state  aU  that 
occurred  in  extenao,  a  pnbllBher  cannot  claim 
immunl^  UC  the  tacts  which  tell  against  the 
libeled  party  are  selected  and  those  which 
teU  In  bis  faTor  are  omitted.  See  Starkey 
on  Slander,  227 ;  Odgers  on  Libel  and  Slan- 
der, 316;  18  Am.  &  Eng.  (2d  Ed.)  — :  25 
Cre.  title  "IASkA  and  Slander.'*  Neither  can 
we  sar  that  the  rerdlct  In  this  regard  was 
contrary  to  the  erMeuce,  becaase  the  brief 
of  the  Attorney  Qeneral  discloses  many  state- 
mentM  and  arguments  and  much  matter  that 
might  be  tor  man  detrimental  to  plaintiff's 
character  and  name  than  the  portion  of  the 
brief  which  la  pabUshed,  and  by  a  oomparl- 
BOu  of  the  brief  with  the  published  extract  it 
Is  obvloos  that  no  unfairness  In  this  regard 
was  done  to  plaintiff  In  the  publication. 

[7]  Another  contention  Is  that  the  court 
erred  in  permitting  the  witness  R.  E.  Stafford, 
editor  of  the  defendant  paper,  to  testify  that 
the  publication  was  made  In  good  faititi  and 
without  malice.  The  issue  of  malice  was 
made  by  plaintiff  himself.  Plaintiff  was 
therefore  permitted  to  show  malidous  intent 
by  any  competent  testimony.  See  26  Cyc. 
6S4.  And  it  necessarily  followed  that  de- 
fendant should  be  permitted  to  disprove 
malice  by  any  competent  testimony  which 
tended  to  do  so.  25  Cyc.  DS4,  and  authorities 
cited  in  notes;  also  State  v.  Glyne,  53  Kao.  8, 
35  Pac.  789.  The  question  of  malice  was  be- 
fore the  jury  for  detern^natlon,  submitted 
under  the  courts  instructions  upon  plaln- 
tltTs  theory  of  the  case.  They  were  therefore 
entitled  to  have  the  entire  publication,  to- 
gether with  any  competent  testimony  elthw 
tending  to  prove  or  disprove  malice,  and, 
bavlDK  determined  such  issue  from  the  en- 
tire article  considered  as  a  whole,  and  from 
all  the  evidence  submitted  we  see  no  reason 
for  dlBturbing  the  verdict  In  this  regard. 

[I]  Another  contention  Is  made  that  the 
court  erred  In  admitting  In  evidence  an  In- 
dictment returned  by  the  grand  Jury  of  Sem- 
inole county  against  plaintiff,  and  also  erred 
in  khe  admission  of  other  records  of  the 
probate  court  preceedlngs  In  the  estates  of 
minor  Indians.  This  contention  is  based  up- 
on the  rule  that,  where  a  party  Is  being  tried 
for  a  definite  offense,  evidence  of  other 
cv)eclflc  acts  or  crimes  are  Inadmissible  for 
the  purpose  of  proving  the  crime  for  which 
he  stands  chafed.  But  this  rule,  sound  and 
wholesome  as  It  is.  Is  wholly  inapplicable 
to  the  case  at  bar.  The  reason  is  plain.  The 
plaintiff  was  not  on  trial  for  a  particular  of- 
fense. He  was  not  on  trial  at  all,  but  was 
prosecuting  the  defendant  for  falsely  charg- 
ing him  with  a  general  system  of  defrauding 
Indian  minors.  This  being  true,  and  defend- 
ant being  allowed  by  statute  to  show  the 
truth  of  the  charge  then  certainly  any  qiedfic 
acts  or  records  coming  within  and  tending 
to  prove  a  general  system  of  fraud  were  com- 
petent to  prove  the  truth  of  the  pnUIeation, 
and  the  rule  invoked  by  plaintiff  is  tbentme 


toappUcable.  Besides,  this  issue  was  sub- 
mitted to  the  jury  upcm  plalntim  own  theory 
of  the  case,  and  upon  such  theory  the  court 
submitted  to  the  Jury  the  issue  as  to  whether 
or  not  the  publication  in  question  falsely 
imputed  a  crime  to  ^ointlff.  It  was  con- 
tended by  plaintiff  that  certain  comments 
following  the  excerpts  from  the  Attorney 
(Teaeral's  Iwlef  were  intended  to  charge 
plaintiff  with  ftaud  and  official  crime  in 
handling  the  estates  of  minor  Indians,  sndi 
comments  being: 

"Relative  to  this  particular  case:  Despite 
the  fact  that  the  Attorner  General  had  the  sap- 
port  of  Governor  Haskell  and  the  Department 
of  the  Interior,  he  found  mudi  difficulty  In  in- 
dicting Judge  Cobb.  Public  sentimeDt  In  Sem- 
inole county  apparently  stood  back  of  the  ac- 
cused judge.  Public  demonstrations  were  held 
in  his  support;  a  secret  organizatioQ,  known 
as  the  Senunole  County  Protective  Association, 
stood  behind  him:  the  grand  juT7  was  cajoled 
and  threatened.  Nevertheless  Indictments  were 
secured;  but  were  dismissed  by  the  district 
court  before  the  Attorney  General  was  ready 
for  trial." 

The  question  then  for  the  Jury  was:  First, 
whether  such  comments  should  be  construed 
as  charging  plaintiff  with  the  commission  of 
a  crime;  second,  If  so,  whether  such  charge 
was  true  or  false.  And  on  the  issue  of  the 
truth  or  falsity  of  such  charge.  It  was  cer- 
tainly competent  for  defendant  to  show  that 
It  was  true,  and  the  indictment  and  probate 
records  pertaiuing  to  minor  Indians'  estates, 
being  the  best  evidence  as  to  whether  such 
charge  of  crime  was  true  or  false,  were  prop- 
erly admitted  la  evidence. 

[t]  It  la  contended  that  the  court  erred  In 
permitting  the  plaintiff  on  cross-examination 
by  defendant  to  be  asked  about  certain  trans- 
actions and  dealings  which  plaintiff  bad  had 
with  certain  Indians.  But  the  record  dis- 
closes that  defendant  was  permitted  by  the 
court  to  cross-examine  plaintiff  In  this  regard 
only  for  the  purpose  of  testing  the  credibil- 
ity of  the  witness,  and  stated  that  It  should 
not  be  considered  tor  any  other  purpose  by 
the  jury.  The  plaintiff  himself  had  put  bis 
character  in  issue  by  alleging  that  defendant 
had  falsely  charged  him  with  crime,  and, 
having  taken  the  stand  In  his  own  behalf  In 
this  regard,  it  was  not  error  to  permit  him 
to  be  cross-examined  as  to  any  transactions 
or  court  records  pertaining  to  the  subject  or 
dealings  with  the  Indians  which  plaintiff 
claimed  was  referred  to  by  defendant  in  the 
article  in  question.  Besides,  the  rules  of  ev- 
idence allow  great  scope  in  cross-examina- 
tions for  the  purpose  of  testing  the  credi- 
bility of  the  witness. 

"The  limits  within  which  either  party  may 
cross-examine  upon  matters  not  etrictiy  rele- 
vant, but  which  affect  the  credibility  of  the  evi- 
deoce,  is  largely  discretionary.  *  *  *  Questions 
put  to  the  witoesB  for  the  purpose  of  ascertain- 
ing his  relolionB,  business,  social,  or  otherwise, 
with  the  sccased  and  his  state  of  mind,  whether 
hostile  or  friendly  toward  him,  are  unobjection- 
able. •  •  •  Tne  rule  under  which  evidence  of 
collateral  facts  is  excluded  during  the  direct  ex- 
oadnatiw  is  not  spolied  with  strictness  to  the 
erMS-ezaadaatlon.  TEke  theory  upon  which  the 
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latter  1b  condaeted  Is  tiiat  its  primary  object 
is  the  aacertainmeot  of  truth,  not  by  elicitiag 
positive  evidence  directly  bearing  on  the  facts, 
but  by  furnishing  a  means  of  testing  the  truth- 
fulness and  creaibilit?  of  the  witness."  Sec- 
tion 221,  Underhili  on  Criminal  Evidence,  and 
authorities  in  support  of  the  text. 

AlBo  In  7  Enc.  of  Bt.  171;  40  Cyc.  2616; 
State  T.  Greenburg,  S9  Kan.  404,  53  Pac.  61; 
Fowler  v.  State,  8  Okl.  Or.  130,  126  Pac.  831; 
Crawford  v.  Ferguson,  5  OkL  Cr.  377,  115 
Pac.  278;  Terry  v.  State,  7  OkL  Cr.  430,  122 
Pac.  559. 

Under  the  third  and  last  group  of  errors 
may  be  considered  the  asdgnment  that  the 
verdict  Is  not  sustained  by  the  evidence ; 
that  it  is  contrary  to  law;  and  that  the  court 
erred  In  overruling  the  motion  for  a  new 
trial.  But  we  cannot  say,  as  a  matter  of 
law,  that  the  evidence  disclosed  by  the  rec- 
ord falls  to  sustain  the  verdict  Nor  can  we 
say  upon  the  whole  that  the  verdict  is  con- 
trary to  law.  The  law  applicable  to  the  facts 
and  issues  involved,  we  think,  was  fairly  and 
fully  given  to  the  Jury  In  the  court's  charge, 
and,  as  a  general  proposition  of  legal  liabil- 
ity under  the  entire  record,  we  believe  the 
verdict  is  in  accord  with  the  law,  and,  find- 
ing no  other  errors  of  law  occurring  at  the 
trial  which,  in  our  judgment,  would  justify  a 
reversal  of  the  Judgment,  we  think  the  mo- 
tion for  a  new  trial  was  properly  overruled. 

The  jndgmoit  Is  therefore  afflrmed. 

FEB  OCRIAM.  Adopted  In  whole. 


OKLAHOMA  CITY  CONST.  CO.  et  aL  t. 
PBPPARD.   (No.  3339.) 

(Supreme  Court  of  Oklahoma.  April  14, 1914.) 

fayUabu*  hy  the  Court.) 

1.  Masteb  and  SmvAHT  (H  804,  318*)— Iir- 
3xmr  TO  SsBTAirr— IiiABturr  of  MAsraa^ 
ElxisTcnOK  or  Rklation. 

Where  a  contractor  undertakes  in  general 
terms  to  do  work,  and  the  employer  reserves 
the  power  to  direct  what  shall  be  done,  and 
how  It  shall  be  don^  the  latter  Is  the  principal 
or  master,  and  ia  liaUe  for  the  negligence  of 
the  former  while  coostructiuK  the  work  by 
which  the  plaintiff  is  injured.  The  principal  or 
master  is  liable  for  the  acts  and  negligence  of 
his  agent  or  servant  in  the  coarse  of  his  em- 
ployment, although  he  did  not  know  of  or  au- 
thorize  the  particular  acts  complained  of. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  1226-1229,  1257,  1258; 
Dec.  Dig.  $S  804,  Sl8.»] 

2.  Mastcb  and  Sbbvakt  (I  6*)— EIxiBniNasi 
or  Reution— PBBsinipnQZT. 

Every  person  who  is  found  performing  the 
work  of  another  ia  presumed  to  be  in  the  em- 
ployment of  the  person  whose  work  is  being 
done,  and  If  the  facts  be  such  as  to  exempt  the 
owner  of  the  property  Improved,  or  the  persons 
for  whom  the  work  is  being  performed,  from 
liability  for  the  acts  of  those  performing  such 
work,  It  devolves  upon  him  who  claims  such  ex- 
emption to  make  proof  of  the  terms  of  the 
contract  showing  that  the  relation  of  master 
and  servant  did  not  exist. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent.  Dig.  {  6;  Dec  Dig.  {  6.*] 


&  AfPBAI.  AND  BBKOV  <f  1068*)— H  h  MfT JWW 
EBBOB— SUBHZSraOH  OF  IBBITBB. 

Kecord  examined,  and  held,  that  no  rever- 
sible error  was  committed  by  the  trial  coart  by 
giving  or  refusing  to  give  instructions. 

[Ed.  Note.— For  other  caaee,  aee  Appeal  and 
Error.  Cent.  Dig.  H  4:^EM228,  4SS5;  Dec. 
Dig.  f  1068.*] 

Error  from  District  Court,  Oklahoma  Oonn- 
ty;  John  J.  Carney,  Judge. 

Action  by  Mrs.  Onno  Peppard  against  the 
Oklahoma  City  Constmctiou  Company,  a  cor- 
poration, and  another,  for  wrongful  death  of 
plaintiff's  husband.  Jndgmeiit  fOr  plaintlffi 
and  d^Mutanta  bring  error.  Afizmed. 

J.  S.  Ross  and  Snyder,  Owen  &  Lybrand, 
all  of  Oklahoma  City,  for  plaintiffs  in  error. 
Harris  &  Nowlln,  of  Oklahoma  Cltr,  lor  de- 
fendant in  error. 

KANE,  C.  J.  This  was  an  action  commenc- 
ed by  the  defendant  In  error,  plalntlir  below, 
against  the  plaintiffs  in  error,  defendants  be- 
low, to  recover  damages  for  the  wrongful 
death  of  her  husband,  who  was  killed  by  fall- 
ing from  a  scaffold  while  engaged  in  working 
as  a  bricklayer  upon  the  Skirvin  Hotel  dnrbv 
Its  construction.  The  defendants  answered 
separately.  The  answer  of  the  Oklahoma 
City  Construction  (Company  admits  its  incor- 
poration, and  that  at  the  time  the  Injury  was 
inflicted  upon  the  deceased  It  was  engaged  In 
the  erection  of  the  Sklrvln  Hotel,  and  that 
the  deceased  was  in  Its  employ,  and  fnrttier 
in  effect  alleges  0)  that  if  there  was  any- 
thing unsafe  or  insecure  In  the  construction 
of  said  scafft^d,  or  the  appliances  connected 
therewith,  which  caused  or  contributed  to  the 
happening  of  the  accident  complained  of,  it 
was  due  entirely  to  the  ne^igence  of  the 
plaintiff's  fellow  servants;  (2)  that  the  de- 
ceased at  the  time  he  entered  its  employment 
assumed  all  the  risks  and  dangers  ordinar- 
ily incident  to  such  occupation,  and  that  one 
of  the  risks  incident  to  the  employment  in 
which  he  was  engaged  at  the  time  of  the  hap- 
pening of  the  accident  alleged  was  the  risk 
of  injury  from  the  falling  of  the  scaflCold; 
(3)  that  the  deceased  carelessly  and  negli- 
gently failed  to  use  or  exercise  ordinary  or 
reasonable  care  for  his  own  safety  and  pro- 
tection ;  (4)  that  If  there  was  any  negligence 
on  the  part  of  the  servants  which  contributed 
to  or  caused  the  accident  complained  of,  oth- 
er than  that  of  the  deceased  himself,  that 
said  servants  who  were  guilty  of  said  negli- 
gence were  fellow  servants  of  the  deceased. 
The  answer  of  the  defendant  Skirvin  admits 
that  he  Is  now,  and  was  at  the  time  mention- 
ed In  the  plaintiff's  petition,  the  owner  of 
what  is  known  as  the  Sklrvln  Hotel  building, 
and  the  lots  on  which  it  is  situated  In  Okla- 
homa City.  In  other  respects,  his  answer  in 
effect  is  the  same  as  the  Oklahoma  City  Con- 
struction Company's  answer,  except  Utat  it 
contains  au  allegation  to  the  effect  that  the 
Oklahoma  City  Construction  Company  was 
an  independent  contractor.   Upon  trial  to  a 
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Jury  tiien  was  a  rerdlct  for  the  plaintiff  In 

tlie  sum  of  912,000,  upon  wtalcb  judgment  was 
duly  roideieO,  to  reTene  wld<^  Uils  proceed- 
ln£  in  error  was  oonunence& 

The  grounds  for  reversau  as  stated  by 
connad  tor  plalDtltt  In  emw  In  fhelr  brie( 
are  iX)  that  tbe  evidence  ectablisbes  the  fftct 
b^ond  seHous  controversy  that  the  Olcla* 
boma  City  OonstrncOoa  Gonvany  was  an  In- 
depen^nt  contractor,  and  wui  solely  rewon- 
sible  for  the  conditions  which  <^talned  on 
ttils  building  during  Ita  oonetructlon ;  In- 
struction iia.  S  <rfreied  by  plaintiff  In  aror 
^ottld  have  been  given  without  modification ; 
and  ^  it  was  error  to  give  instmcOon  Na 
5  glv«i  by  the  court.  We  think  the  evidence 
Is  BUfflclent  to  establish  tbe  relatl<HL  of  prin- 
dpel  and  agent,  or  master  and  servant,  be- 
tween Uie  defendants.  The  record  dlscioses 
that  the  Oefoidaiit  SUrvin,  the  owner,  and  Out 
construction  company  ottered  Into  a  written 
contract  wlil<^  no  doobt,  ^^edflcaUy  defines 
their  l^ai  r^tkms  to  buSx  other,  and  that 
counsei  for  some  reason  iffefeired  to  have  the 
relBticnishlp  shown  by  parol  evidmce.  While 
Mr.  Shenk,  tbe  president  of  the  construction 
GompKay.  was  bebiS  examined  by  ooonsel  for. 
plalntlfl  as  to  the  rdatUm  existing  httweexk 
bis  company  and  Mr.  ^irvin,  the  owner  of 
tlie  tUitA,  one  of  the  counsd  for  tbe  defend- 
ants asked  leave  to  ask  the  witness  a  quffl- 
tlon,  whereupon  1^  tollowine  occurred: 

"Q.  Weze  yoar  relatioiM  set  down  in  a  writ- 
ten contract?   A.  Tea,  sir. 

"Mr.  Snyder:  We  object  to  the  testimony. 

"Mr.  Harris:  If  this  objection  la  on  the 
Kronnd  that  the  qaesttons  do  not  call  for  the 
beat  evidence  because  there  was  a  written  con- 
tract in  evidence,  but  we  do  not  think  coansel 
will  want  to  insist  opon  his  objection.  If  so, 
however,  we  will  wiafi  to  offiar  the  written  con- 
tract in  evidence. 

"Mr.  Snyder  (after  eonsnltation  with  Mr. 
Boss):  We  witbdnw  the  objection." 

Thereafter,  without  further  objection,  parol 
evidence  was  introduced  to  the  effect  mat  Mr. 
Sklrvln  was  the  owner  of,  and  caused  to  be 
erected  upon  lots  owned  by  Urn,  a  certain 
hotel  buildli%  known  as  the  Sklrvln  Hotel; 
that  the  Oklahoma  City  Construction  Com- 
pany was  erecting  said  building  for  Mr.  Sklr- 
vln, and  that  the  deceased,  tbe  husband  of 
plaintiff,  was  employed  as  a  bricklayer  in 
the  constrnction  of  said  building;  that  Ui. 
Skirvln  himself  mode  the  contract  for  the 
brickwork  In  the  building.  Tlie  direct  exam- 
ination ot  the  presldmt  of  the  <»nstmctton 
company  closed  as  follows: 

"Q.  From  the  time  that  building  was  com- 
menced until  it  was  finished,  I  will  aak  you 
to  state  whether  or  not  the  authority  of  Mr. 
Skirvin  was  not  exercised  and  recognized  there 
on  everything  that  he  exercised  or  soueht  to 
exercise  authority  over.  A.  TeS;  sir.  Q.  His 
word  was  the  law  on  that  buildmg,  wasn't  it? 
A-  Xes.  sir." 

[11  This  evidence,  and  mudi  more  to  the 
■ame  effect  which  was  entir^  uncontradict- 
ed, was  amply  sufficient  to  take  the  case  to 
tbe  jury  on  tbe  question  of  whether  the  con- 
struction company  was  an  independent  con- 
tractor, or  the  servant  or  agent  of  the  owner. 


The  rule  seems  to  be  wall  mtOoi.  that,  where 
a  contractor  undertakes  in  genesal  turns  to 
do  the  work,  and  Uie  employer  reserves  the 
power  to  direct  what  shall  be  done,  and  how  it 
shall  be  done,  the  latter  is  the  prindpftl  otr 
master,  and  is  liable  for  tbe  netfigoioe  of  the 
former  while  constructing  the  work  by  which 
the  plaintiff  is  injured.  And  the  inindpal 
or  master  Is  Uable  for  the  acts  and  negligence 
of  his  agent  or  servant  in  tbe  course  of  his 
employment,  although  be  did  not  anUioclse  or 
know  of  the  particular  acts  complained  of. 
Derr  CooBtmctbm  Co.  v,  Gdruth,  29  OkL  588, 
120  Pac.  268;  Bailroad  Oa  v.  Hanolng,  IS 
WaU.  040.  21  L  Dd.  220;  Singer  Mfg.  Ga  v. 
Bahn,  182  IT.  8.  516. 10  Snp.  Ct  ITS,  8S  1^  BO. 
440;  DePalma  etat  v.  Weinman  et  aL,  16  N. 
M.  68,  1<1B  Pac  7S2,  24  Ii.  B.  A,  (N.  8.)  423L 
Moreover,  tiHe  mere  fact,  that  the  construo- 
tlon  company  was  engaged  In  the  constrnction 
ot  the  bnildlng'for  Bir.  Sklwin,  the  owner, 
which  was  admitted  both  1^  Uie  pleadings 
and  the  evidence,  would  have  been  sufficient 
to  create  a  presnnvtion  that  the  rdationshlp 
ot  nuuter  and  servant  edsted.  Taylor.  B.  ft 
H.  By.  Go.  T.  Warner,  88  Tex.  82  S.  W. 
868 ;  Burton  v.  Bailway  Co.,  61  Tex.  626;  Nor- 
rls  T.  KaUw,  41  N.  Y.  42. 

[21  ,In  the  flnt  case  deed  the  nOe  is  stated 
as  follows: 

"Every  person  who  ia  found  performing  the 
work  of  another  is  presomed  to  be  in  the  em- 
ployment of  the  person  whose  work  ia  being 
done,  and  if  the  facta  be  such  as  to  exempt  the 
owner  of  the  property  improved,  or  tbe  persons 
for  whom  the  work  is  being  performed,  from 
liability  for  the  acts  of  those  performing  such 
work,  it  devolves  upon  him  who  claims  such 
exemption  to  make  proof  of  tbe  terms  of  the 
contract  showing  that  the  relation  of  master 
and  servant  did  not  exist." 

Whilst  one  of  the  defenses  of  Uie  dOEend- 
ant  Sklrvln  was  that  the  construction  com- 
pany was  an  Independent  contractor,  no  seri- 
ous ^ort  seems  to  have  been  matte  during 
tbe  trial  to  establish  ttie  same.  His  counsel 
waived  the  Introduction  In  evidence  of  tbe 
contract  which  wonld  have  been  condoalve  on 
that  point  and  failed  to  introduce  it  UniseU^ 
presumably  for  the  reason  that  ft  woidd  be 
unfavoraUe  to  his  contention.  Moore  ▼. 
Adams  et  at,  26  Okl.  48, 108  Pac.  802. 

[S]  In  our  judgment  It  would  have  been  en- 
tirely proper  for  tbe  court  to  have  lnstmc& 
ed  the  jury  that  the  onutructlon  company 
was  not  an  independent  contractor,  as  a  mat- 
ter of  law ;  but  as  tbe  questiott  was  submit- 
ted to  ttie  jury,  and  the  jury  reached  the 
rigU  conclusion  in  tbe  preraiaes,  the  defend- 
ants could  not  have  been  injured  thereby. 
The  same  may  be  said  of  the  first  complaint 
we  find  in  relation  to  the  action  of  the  court 
in  the  matter  of  instructions.   Counsel  say: 

"By  a  careful  examination  of  the  instruc- 
tions which  were  eiven  none  will  be  found  which 
properly  recites  the  conditions  or  circumstanc- 
es under  which  the  jury  could  determine  as  a 
matter  of  taet,  what  connection  Skirvln  had 
witii  tbe  ooens^Qction  of  this  building," 

Assuming  thte  to  be  so,  yel^  as  Uie  uncon- 
tradicted evidence  omeluBlvcdy  cstaMlshes 
the  relation  of  principal  and  agen^/tHia.-tofc- 
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ing  of  tlie  Jurj  to  tbst  effect  could  not  In- 
JnrlouBly  affect  any  substantial  right  of  the 
defendant  BUrvln.  Id  sndi  (ircamstauoeB 
the  Instrnctlon  given  by  the  conrt  on  ttiat 
question  was  anffldent 

The  next  assignment  of  error  is  that  In- 
struction No.  S  offered  should  have  been  given 
wlthont  any  modlflcation.  The  record  shows 
that  this  Instnictlon  was  reqoested  1^  the 
defendants  and  "given  as  modified";  but  we 
are  unable  to  gather  therefrom  in  what  par- 
ticular it  was  modified.  The  instruction  as 
given,  however,  seems  to  be  substantlally  cor^ 
rect  On  the  whole,  we  are  convinced  that 
the  record  Is  free  from  any  reversible  error. 
The  case  was  unusually  well  tried  tor  both 
sides,  and  the  trial  was  not  only  conducted 
according  to  the  forms  of  law,  but  the  vwdlct 
returned  Is  amply  supported  by  the  evidence, 
and  is  in  accordance  with  rl^t  and  justice. 

The  Judgment  of  the  conrt  below  is  there- 
fore affirmed.  All  the  Justtcea  concur. 


TDRNBE  et  aL  v.  P.  W.  TEN  WINKEL  CO. 
(Civ.  1466.) 

(District  Court  of  Appeal,  First  Distrlet,  Cali- 
fornia.  March  31,  1914.) 

Appeal  and  Esrob  Q  783*)  —  DinassAL  — 

KiGiiT  TO  Dismiss. 

An  appeal  he'mg  given  as  a  matter  of  rieht 
from  an  order  grantiDc  or  denying  a  new  tnal, 
the  appellate  court  has  jarisdiction  to  and  must 
determine  an  appe^  from  such  order,  notwith- 
Btaoding  an  irregularity  in  the  preaeotation  of 
the  motion  for  new  trial;  and  hence  an  i^peal 
from  a  denial  of  a  new  trial  cannot  be  dismiss- 
ed becnuse  the  appellant  failed  to  give  notice  of 
intention  to  move  for  new  trial,  tutbough  that 
may  be  good  ground  for  affirmance  on  the  mer- 
its. 

[Rd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3125;  Dec  Dig.  {  788.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Franclsoo;   B.  T.  Sargoit, 

Judge. 

Action  by  George  C.  Turner  and  another 
against  the  F.  W.  Ten  Winkel  Company,  a 
copartnership  composed  of  F.  W.  Ten  Wink- 
el and  L.  F.  Oump.  From  a  Judgment  for 
plaintiffs,  and  an  order  denying  a  new  trial, 
defendant  appeals.  On  motion  to  dlsmlsa 
Motion  denied. 

Finch  St  Melsted,  of  San  Francisco,  for  ap- 
pellant Franklin  T.  Poorer  of  San  Franci** 
CO,  for  respondents. 

LENNON,  P.  J.  In  this  action  for  money 
had  and  received  the  plaintiffs  sought  and 
recovered  Judgment  In  the  sum  of  9335.25 
against  the  defendants,  and  each  of  them, 
namely:  F.  V.  Ten  Winkel  Company  (a  oo- 
partnertiilp)  and  F.  W.  Ten  Winkel  and  U  F. 
Gump.  An  appeal  was  taken  from  the  Judg- 
ment, and  from  an  order  denying  a  new  trial. 
Plaintiffs  and  respondents  in  due  time  moved 
to  dlraniss  both  appeals  upon  varioas  grounds. 
Bnbseiiueaitly  the  appeal  from  the  Judgmait 
was  dismissed  pursuant  to  the  stipulation 


and  consent  of  all  of  the  parties  to  Uie  ac- 
tion. Ttie  motion  to  dismiss  the  appeal  of 
the  copartnership  defendant  from  the  ordo* 
denying  a  new  trial  was  made^  argued,  and 
submitted  for  decision  in  advance  of  tlie  con- 
sideration of  tlie  appeal  upon  Its  merits. 
That  motion  was  based  upon  the  ground  that 
said  defendant  did  not  at  any  time  nuke, 
file,  or  eerve  any  notice  of  intention  to  move 
for  a  new  trial  of  the  action,  or  Join  wtfli  its 
codefendants  in  making  said  motion. 

The  motion  to  dismiss,  twsed  a;  it  la  en- 
tirely upon  the  ground  stated,  cannot  be  en- 
tertained. An  appeal  is  glvMi  as  a  matter  of 
r^bt  from  an  order  granting  or  denying  « 
motion  for  a  new  trial,  and,  when  property 
takoi  and  perfected,  tills  court  has  Jurisdic- 
tion to  and  must  hear  and  determine  the 
same  upon  Its  merits,  notwitbstandli^  an  al- 
leged irregularity  or  defect  In  the  procednre 
prescribed  as  a  preliminary  to  the  presenta- 
tion of  a  motion  for  a  new  trial.  Fish  t. 
Benson,  71  Cal.  428,  12  Pac.  ^;  Oenter- 
viUe,  etc.,  V.  Bachtold,  109  Ca!.  Ill,  41  Pac. 
813;  BeU  v.  Staacke,  137  Cal.  307.  70  Pac 
171.  Accordingly  it  is  the  rule  that  a  failure 
to  give  notice  of  Intention  to  move  tar  a  new 
trial  la  not  a  recognized  ground  for  dismiss- 
ing an  appeal  from  an  ordw  denying  a  new 
trial.  In  re  Ryer,  110  Cal.  550,  42  Pac.  1082 
£:btate  of  Scott,  124  Cal.  671,  57  Pac  654 
Baker  v.  Clark.  128  CaL  181,  60  Pac.  077 
2  Hayne  on  New  Trial,  p.  1511.  Su<di  a  fail- 
ure may  constitute  a  sufficient  reason  fOr-ttie 
refusal  of  the  lower  court  to  grant  a  new 
trial,  and  may  therefore,  when  we  come  to  a 
consideration  of  the  appeal  upon  its  merits, 
be  considered  a  good  ground  for  affirming  the 
order  appealed  from.  In  re  Ityer,  supra; 
Mies  V.  Gonzalez,  155  CaL  359, 100  Pac  lOSO. 

The  motion  to  dlnntss  the  amnal  from  the 
order  denying  a  new  trial  la  d«iied. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, J. 


ELY  V.  LISCOMB  et  al   (Civ.  1380.) 
(EMstrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  April  1,  1914.) 

1.  Attorney  and  Cldcnt  (|  100*)— REPLavis 

(|  120*)— DiSCHABOB  OF  iSUBBTIEe— OfFEB  TO 

JDelivbr  Propekty. 

Where  the  defendant  in  claim  and  delivery 
gave  a  redelivery  bond  and  subsequently  sur- 
rendered possession  of  the  property,  which  in- 
cluded a  bam  on  leased  land,  to  the  sureties, 
who  offered  to  deliver  nosBesBioo  of  the  bam 
and  other  property  to  plaintiff,  but  plaintiff  re- 
fused to  accept  it,  unless  tbey  made  good  the 
alleged  loss  of  some  of  the  property  and  paid 
up  an  arrearage  of  rent  as  to  which  they  had 
assumed  no  obligation,  they  were  not  liable  to 
plaintiff  for  the  value  of  the  bam,  which,  by 
the  failure  to  remove  it  before  the  expiration 
of  the  term,  became  the  property  of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  «  204,  206;  Dec.  Dig.  S  100;* 
Replevin,  Cent.  Dig.  {  479;  Dec  Dig.  |  120.*] 

2.  Replevin  (}  123*)— Dzschabok  or  Subb- 
TiES— Offbb  to  DsmvBB  Pkopebtt. 

^e  attorney  for  plaintllf.  In  an  action  In 
claim  and  delivery,  bad  anthoniy  to  receive  the 


*FDr  otbar  oases  am  asms  topic  and  MCttan  NtlHBBS  la  Dee.  Dlf.  A  Am 


GaL) 


■LT  V.  ;JBCOMB 


1087 


property  InTolrod  In  ntlcfactioB  of  tiie  Jadr- 
ment  for  plaiotifF.  Oode  CiT.  Proc.  |  288.  subd. 
2,  autboriidag  an  attorney  to  receive  the  money 
claimed  dnring  the  pendency  of  an  action  or 
after  jadgment  and  diBcbarffe  the  claim  or  lat- 
iafy  tne  judgment  not  limiting  the  attorney's 
authority  to  receive  the  proceeds  of  judgment 
to  those  cases  in  which  a  money  judgment  is 
rendered;  and  hence  a  formal  offer  to  the 
attom«rs,  thongh  not  communicated  to  plain- 
tiff, to  surrender  tlie  property  diacbarged  the 
sureties  on  a  redelivery  bond  where  the  offer 
was  refused. 

[Bd.  Kote.— For  other  eaaes,  see  BepleTlB, 
Cent  Dig.  H  481-480:  Dec  Ug.  1 12S.<] 

8b  PUNOtPAX.  Ann  Smucrr  (|  121*)— Drmn 
ow  Cbidrob  Towakdb  Subbtt. 

It  is  the  duty  of  a  creditor  to  act  in  the 
utmost  good  faith  towards  a  sure^,  and  so  far 
as  he  can,  consistently  with  his  own  nghts,  pro- 
tect the  Interest  of  the  aaretiri  well  as  his 
own. 

[Ed.  NotOi— For  other  eaaea.  see  Prindpal 
and  Surety,  Cent  Dig.  SI  298^301;  Dec  Dig.  f 
121.*] 

Appeal  from  Saperlor  Court,  Kern  Coun- 
ty;  J.  W.  Mahon,  Judge. 

Action  by  W.  H.  EUy  against  A.  H.  Lis- 
comb  and  anotlier.  Judgment  for  plaintiff, 
and  defendants  appeaL  Beversed. 

Kaye  &  Stenmi,  ol  Bakersfleld,  for  appel- 
lants. Rowen  Irwin,  of  Bakersfleld,  and 
lAmboBon,  Bwke  ft  Lambereoo,  ot  Vlaalla, 
for  respondent 

SHAW,  J.  AcUim  to  lecorer  npon  an  un- 
dertaking given  def&ndants  parsnant  to 
the  provleions  of  sectiott  614*  Oode  of  OItII 
Procednra.  JncUpnent  went  for  plaintiff,  from 
wUdi  defendant!  anieaL 

In  June,  190^  plaintiff  brought  suit  In 
dalm  and  dellwy  against  Ben  C.  WUilams 
and  Fwrest  Flint  for  the  poaaessloD  of  cet^ 
tain  ^tteis,  eonalstlng  of  horses,  veblCles, 
and  other  equipment  of  a  livery  stable^  In- 
cluding a  bam  76  by  120  feet  in  dimensions, 
which  was  erected  npon  a  lot  the  use  of 
whlcli  was  leased  tberefor,  and  npon  all  of 
wlddi  p1l«<«ti*?  beld,a  chattel  mortgage  ex- 
ecuted by  Williams 'and  FUn^  to  foreclose 
which  plaintiff  had  brought  suit 

For  the  purpose  of  securing  the  return  of 
the  chattels,  WUUams  and  Flint  d^endants 
la  that  action,  caused  an  undertaking  exe- 
cuted by  defendants  her^n,  as  prescribed 
oald  section  614*  Code  of  CItU  Procedure,  to 
be  slTOi  the  sbnlff;  whereupon  he  returned 
the  Kooperty  to  d^endants  in  said  action. 

On  October  81,  1904,  tiie  case  was  tried, 
followed  on  November  ITtfa  by  a  decision  for 
plaintiff,  in  whose  favor  Jodpnent  was  en- 
tered on  December  17th.  The  lease  of  the 
lot  upon  which  the  bam  was  erected,  hs  its 
terms,  exi^red  January  1, 1806,  and  the  pro- 
Tlslons  of  the  lease  were  such  that,  if  the 
bam  was  not  removed  before  the  termination 
of  the  leas^  all  right  of  the  lessees  thereto 
terminated,  and  the  same  became  the  proper- 
ty of  the  lesBOT  as  owner  of  the  lot  Prior 
to  the  time  of  the  trial  Williams  and  Flint 
had  abandoned  the  business  and  delivered 


pnsaanslcm  of  all  tiie  properly  involved  in 
the  aetitm  to  the  defendants  herein,  who 
had  given  the  undertaking  for  the  return 
thereofL  All  of  the  proper^  for  which  de- 
livery was  adjudged,  otiier  than  the  bam, 
was  by  these  dtfttndants  delivered  to  plains 
tiff  after  January  1,  1906,  at  whldi  time,  by 
reason  of  the  title  to  the  bam  having  under 
ttte  terms  of  the  lease  passed  to  the  owner 
of  the  lot.  It  was  impossible  to  deUver  the 
same  to  plaintiff. 

This  action  ,  was  brought  to  recover  the 
value  (ME  the  bam.  togeUier  with  damages  and 
coats  ezpoided  in  the  salt  instituted  against 
Williams  and  Flint  for  the  recovery  of  the 
prt^erty. 

In  their  answw  def&idants  alleged  that 
subssQuent  to  September  22,  1904,  said  Wit 
llama  and  Flint  at  divers  times  offered  to  de- 
Uvar  to  said  plaintiff  all  of  the  personal  prop- 
erty described  in  tike  conqilalnt,  Indudbig 
said  bam,  and  cm  November  38i  1904,  made 
an  otCet  In  writing  to  deUver  all  of  the  said 
personal  property  and  the  said  stable  or  bam 
to  the  plaintiff,  which  aald  (rffer  was  refus- 
ed, and  plaintiff  refused  to  take  poasesaion 
of  the  same ;  that  at  the  time  when  said  of- 
fers to  deUver  the  pnqperty  were  made  to 
plaintiff  Williams  and  FUnt  were  In  posses- 
sion of  the  same,  and  at  all  times  prior  to 
January  1st  said  bam  was  held  by  Williams 
and  Flint  under  a  lease  of  the  lot  uprai 
which  the  stable  was  erected,  which  lease  ex- 
pired January  1, 1906,  at  which  time  the  les- 
sees ceased  to  have  any  rifl^t  of  possession 
to  the  bam,  and  the  owner  of  the  lot  entered 
into  and  held  possession  tha«of. 

Upon  the  Issues  so  tendered,  the  court 
found  tiiat  plaintiff  was  at  all  times  ready 
and  willing  to  rec^ve  the  bam;  that  de- 
fendants on  several  occasions  <riC«ed  to  de- 
liver it  to  him,  bat  at  the  times  when  such 
offers  were  made  th^  did  not  have  posses- 
sion thereof  and  could  not  deUver  it;  that 
(m  November  28,  1904,  Williams  and  Flint, 
by  their  attomeys,  served  upon  the  attorn 
n^  of  record  for  plaintiff  in  the  claim  and 
delivery  action  a  written  offer  to  deliver  the 
same,  together  with  the  other  property  in* 
volved,  to  plaintiff,  but  plaintiff's  attorn^ 
never  communicated  the  same  to  him.  These 
Bndlngs,  other  than  that  to  the  effect  that 
defendants  offered  to  d^ver  the  bam  to 
plaintiff,  are  attadced  by  aKtellants  nptm  the 
ground  that  they  are  not  supported  by  the 
evidence. 

[1]  The  evidence  without  contradiction, 
shows  that  in  August  or  Si^temlwr,  1904, 
Williams  and  Flint  abandoned  the  business 
and  delivered  possesston  of  all  of  the  prop- 
wty  Involved  to  deiandante  herein;  that 
from  that  time  to  January  1,  1906,  tite  bam 
and  all  of  said  property  was  In  the  posses- 
sion and  under  the  control  of  defendants. 
The  testimony  of  defendant  Btoll  is  to  the 
effect  that  in  August  or  September,  1004,  they 
having  poBsesslan  and  control  of  the  prop- 
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erty,  an  of  whlcb  was  Hum  in  tbe  bam,  be 
and  Ub  eodefendtnt  met  plaintiff  at  tbe  for- 
mer^ store,  at  wUdi  time  they  told  plaintiff 
lie  ooQld  have  On  propertar ;  that  they  ware 
anxlons  to  let  rid  of  tt  *^e  only  aonrer 
he  gave  ns,"  saya  the  witness,  "was:  'I  don't 
want  the  stable;  I  don't  want  that  stable 
at  alL'  He  says:  'The  baai  la  good  enongb ; 
yon  and  Dr.  Eilseomb  are  good  enon^  Cor 
that  amount'  That  was  tbe  main  aiga- 
ment;  we  was  good  enough  for  tbe  amount 
of  mwey  that  we  was  np  against  for  the 
bond."  The  only  evidence  tending  to  contro- 
vert this  Is  the  testtDKmy  ot  plaintiff,  who 
stated  that  prior  to  Jannuy  1,  180S,  he  bad 
a  conversatkm  with  defendants  wherein  he 
offered  to  compromise  and  satisfy  the  said 
todgment,  If  defendants  would  make  good 
what  property  was  gone  and  pap  up  the 
Soofe  rent  on  Me  barn.;  that  Llsoomb  said: 
*'Ko;  you  will  take  jnst  what  is  left,  or  noth- 
twr "  Q.  Didn't  they,  at  the  time  this  compro- 
mfw  was  talked  over,  offer  to  deliver  to  you 
this  property,  and  tell  yon  that  yoo  conld  have 
it,  that  It  waa  at  your  dlspoiel?  A.  Ther  said 
I  coald  have  what  was  left;  ves,  air.  Q.  Want- 
ed you  to  take  it?  A.  Well,  they  wanted  me 
to  take  what  was  left ;  yes.  Q.  What  do  you 
mean  by  the  statement,  'what  was  leff  Y  A. 
Well,  there  was  some  <»l  tbe  rlgg  and  some  of 
the  stock.  And  me  up  the  back  rent,  I 
believe.  Q.  The  difflcnlty  was  they  wouldn't 
pay  up  any  rent?  A.  They  would  not  pay  up 
any  rent,  or  make  good  the  other  property,  the 
hamM  and  stuff  that  was  gone.*^ 

The  subject  of  ttds  action  la  tbe  value  of 
the  bam,  and  not  flie  rent,  nor  Is  "Qie  har- 
ness and  stuff  that  waa  gtme"  Involved  here- 
in. Defendants  were  at  the  time  in  posses- 
sion ot  the  bam,  and,  accordii^  to  plaintiff's 
own  testimony,  offered  to  deliver  it  wltb 
other  prtwerty  to  blm  and  wanted  blm  to 
take  it  He  refused  to  accept  It,  unless 
they  made  good  the  alleged  loss  of  some  of 
the  property,  jost  wbat,  or  Its  value,  la  not 
made  to  appear,  and  pay  up  arrearage  of 
rent,  as  to  itiiich  they  had  assumed  no  obU- 
gatlOQ. 

[t,  3]  It  further  appeaxa  that  on  Novem- 
ber 28,  1904,  after  fudommt  had  been  order- 
ed for  plaintiff,  Anderson  ft  Kaye,  attorneys 
for  Ben  0.  WUUams  and  Forrest  Flint  In  tbe 
daim  and  delivery  action,  delivered  to  J.  W. 
P.  Laird  and  IT.  B.  Coil,  attorneys  ot  record 
for  plaintiff  In  said  action,  a  formal  written 
offer,  signed  "Ben  O.  Williams  end  Forrest 
Flint,  by  Anderson  ft  Kaye,  l^elr  Attor- 
neys," and  addressed  to  plaintiff  and  his  at- 
torneys, wherry  they  offered  to  deliver  to 
plaintiff  all  tbe  property  Involved  In  the  ac- 
tion and  spedflcally  describing  the  bam,  the 
ralue  of  which  is  the  subject  thereof.  Tbe 
court  found  that  the  written  offer  was  made 
as  alleged  on  November  28,  1904,  but  tiiat 
plaintiff's  attorneys,  to  whom  the  writtm 
offer  waa  delivered,  never  communicated  tbe 
same  to  him.  The  contention  of  respondent 
and  the  view  apparently  taken  by  the  trial 
court  was  that  plaintifrs  attorneys  as  such 
had  no  authority  to  receive  tbe  chattels  in- 
volved, and  hence  the  offer,  slnoe  thc7  did 


net  commvnicate  It  to  plalnttit,  was  inef- 
fectual as  a  toider.  Upon  delivery  of  the 
property,  d^iendants  had  a  right  to  insist 
upon  the  judgment  bdUig  aatlsfled.  Plain- 
tiff's attomeya  of  record  were  the  only  per- 
sons who  were  autSiorized  to  enter  eatSi  sat- 
isfaction. Tbey  had  beu  em^oyed  to  in- 
stitnte  a  suit  for  reeorory  of  posseasfon  4^ 
the  bam  as  personal  property,  and.  In  onr 
opinion,  it  followa  that  they  were  anthorlaed 
to  receive  tbe  property  the  recovery  of  vAidi 
was  sought  Bespondent  dtee  subdivision  2 
of  sectloo  288,  Oode  of  CXvU  Procedure,  whlcb 
provides  that  an  attorney  has  tbe  authority 
"to  receive  money  claimed  by  his  client  in 
an  action  ox  proceeding  during  tbe  pendency 
thereof,  or  after  judgment  unices  a  revoca- 
tion of  Us  authority  ia  filed,  and  npan  the 
payment  therectf,  and  not  otherwise^  to  dis- 
charge the  claim  or  acknowledge  satisfaction 
of  the  judgment"  and  Insists  tiut  tbe  au- 
thority of  an  attorney  to  recdve  tbe  pro- 
ceeds of  a  judgment  is  confined  to  those 
cases  only  where  a  money  judgment  ia  ren- 
dered. In  our  ofrfnlon,  it  oould  not  have 
been  the  Intent  of  the  Legislature  to  so  Unrit 
the  authority  of  an  attmnsiy.  FlaJbrtiira  at- 
torn^ of  record  were  authorized  to  have 
Issued  an  execution  and  direct  Hie  levy  awra- 
of  upon  the  propo-ty,  and  thus  indiieeCly  se- 
cure poasesston  of  the  property.  HaTlng 
this  power,  It  must  follow  that  tbey  were 
llkewlae  authorised  to  receive  the  pnnierty 
Che  possession  of  irtd<A  had  bem  adjudged 
to  tbelx  client  It  was  therefore  immaterial 
whether  or  not  the  offer  so  made  to  plain- 
tiff's attorneys  was  communicated  to  him. 
Had  It  been  a  judgmmt  flor  money,  the  of- 
fer to  the  attorneys  would  have  enmemted 
tbe  sureties  upon  the  undwtaklng.  Since  It 
was  a  judgment  for  the  posecosion  of  chat- 
tels, the  oflOr  made  to  plaintu^  attorn^ 
to  deliver  the  chattels  to  plaintiff  likewise 
exonerated  than  from  liability  upon  the  un- 
dertaking. We  think  the  evidence  dearly 
lOiowa  that  from  Sqitember,  1904,  at  trbixh 
time  wmiama  and  Flint  delivered  the  prop- 
erty to  these  defoidants,  they  were  willing 
and  anxious  to  relieve  themselves  from  their 
obligation  m  the  underteking  by  deUvwing 
tbe  same  to  plaintiff;  and  it  Is  likewise  dear, 
as  to  the  bam  at  least— title  to  whidit  un- 
less removed  befOre  January  1, 1906,  would 
be  lost— that  plaintiff  waa  unwilling  and  re- 
fused to  receive  the  same,  pfeforring,  aa  he 
said,  to  look  to  the  undertakiiv  for  Its  value. 
It  is  tbe  duty  of  a  creditor  to  act  In  tihe 
utmost  good  faith  towards  a  surety,  and  so 
fiir  as  he  can,  conslstoitly  with  tbe  seentlty 
of  his  own  right  protect  the  interest  of  the 
former,  as  well  as  his  own. 

In  our  opinion,  the  evidence  dhcnra  fliat  on 
two  occasions  prior  to  January  U05,  at 
wbAch  time  title  to  tbe  bam  passed  to  the 
owner  of  the  leased  lot  dellrery  of  pones- 
don  thereof  was  offered  to  plaintiff,  In  com- 
pliance with  the  conditions  of  the  undertak- 
Ing,  at  which  times  the  persons  making  the 
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oOer  ^ttn  in  po— mwIop  uid  control  oC  tbe 
bam,  and  were  read7»  able,  and  wlllisc  to 
deUver  ttte  same  to  plaintiff,  but  that  be  re- 
fined to  aoe^  It  Heaoe  tbe  flndlnss  upon 
wbldL  tlie  jQdguuait  1>  baaed  are  not  sap- 
ported  by  the  evidence.  This  eoqtdnslon  ren- 
ders It  nnnecewaty  to  dtocuaa  ottm  allesed 
errors  upon  wbleb  appellant*  claim  a  re* 
rertaL 
03)0  Jndgnunt  la  rereraed. 

We  concur:  CX)NBKT,  P.  J.;  JAUBS.  J. 


BOHANNON  v.  STATE  BOABD  OF  MEDI- 
CAL  EXAMINERS  et  aL    (Civ.  1313.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Marcb  31,  19l4.    Rebearinz  De- 
nied by  Snprcme  Court  May  29,  1914.) 

1.  STATtma  (I  T2*)—0XN1!BAL  OB  SfSCIAX/- 
GLABSmUTIOR— PRAOnCB  OV  MSDICINB. 

St  1911.  p.  1487,  proTidlug  for  tbe  board 
of  medical  examiners  issuine  a  certificate  to 
any  one  to  practice  a  special  branch  of  medi- 
cine and  sur^ry,  wbo  shall  have  at  the  time  of 
tlie  act  soinK  into  effect,  practiced  it  36  years, 
16  of  it  within  tlie  state,  and  shall  pass  a  prac- 
tical examination,  conristing  of  a  demonstration 
in  sach  special  branch,  and  thereafter  qnalify 
by  effecting  a  cure,  is  based  on  a  proper  clasal- 
ficatloo:  Ability  acquired  by  expeneaoe,  and 
shown  by  an  examination,  notwithstandlns  the 

gersons  to  whom  it  applies  bad  violated  the  law, 
y  practicing  without  a  certificate. 
[Ed.  Note.—For  other  cases,  see  Stantes,  Cent 
Dig.  {  72;  Dec  Dig.  |  72.*] 

2.  Phtsicxaits  ard  Scbgiokb  (1 5*)— OEBTtn- 

OATS  or  PKA0TICB~SFW)XAI.  BBAIfOH. 

Whether,  within  8t  1911,  p.  1487,  provid- 
ing for  tbe  grantins  of  &  certificate  to  practice 
"a  special  branch'*^  of  medicine  and  surgery, 
"cancers,  tnmors,  malignant  growths,  and  ca- 
taneoas  diseases"  are  so  correlated  tiiat  tbw 
may  be  classed  as  soch  a  branch  is  a  ques- 
tion of  fact  under  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §  5;  Dec.  Dig.  |  6.*1 

Appeal  from  Superior  Court,  City  and 
Count?  of  San  Francisco ;  George  A.  Stnrte- 
vant,  Judge. 

Action  by  John  L.  Bohannon  against  the 
Board  of  Medical  Exaxolners  of  the  State  of 
California  and  others.  From  a  judgment  on 
tbe  sustaining  of  a  demurrer  to  the  amended 
complaint,  plaintiff  appeals.  Berersed,  with 
dlrectlonsL 

Samnda  ft  Magnet,  of  Oakland,  tor  appel- 
lant. W.  W.  KanfiDoan,  ot  San  Frandsco, 
tor  respondents. 

KEBBIOAN.  J.  This  la  an  aroeal  from  a 
judgment  entered  npcm  the  aoatalning  of  de- 
fendants'  general  demurrer  to  the  amended 
complaint 

[1]  Tbe  principal  point  presmted  in  the 
court  below  was  as  to  tbe  conatttntionalltr 
of  tlia  amendmait  to  tbe  statate  in  relation 
to  tbe  practice  of  medicine  upon  which  the 
plaintUC  baaea  his  dalm  that  it  Is  the  duty  of 
Ute  defendants,  aa  the  Board  of  Medical  JBz- 
amlners,  to  Issne  to  him  a  certificate  authoriz- 


ing  him  to  practice  a  special  brandi  of  medi* 
dine  and  surgery. 

The  amendment  referred  to  Is  chapter  740^ 
Statutes  1911.  aiq)roTed  May  1,  1911,  which 
amends  that  certain  act  for  the  regulBtl(»i  of 
the  practice  of  medicine^  surgery,  etc.,  apivov- 
ed  March  14, 1907  (Bt  1907,  p.  262),  aa  amend- 
ed by  an  act  approved  March  39, 1909  (St  1909, 
p.  418),  and  more  particularly  amen^ng  sec- 
tion e  of  said  act  of  1907,  and  refers  to  the 
qnaliflcationB  neoessary  for  obtaining  a  cer- 
tUlcate  oitltUng  the  holder  to  practice  medi- 
cine and  surgery  In  the  state  of  California. 
Said  amendment  provides  In  substance  that 
the  medical  examiners  may  issue  a  certificate 
to  any  person  who  has  practiced  a  special 
bran(^  of  medicine  and  surgery,  at  the  time 
the  act  goes  In  effect,  for  a  period  of  not 
leas  than  86  year^  16  years  of  which  time 
shall  have  been  within  the  state  of  Galitor- 
nla.  It  further  provides  that  an  applicant, 
to  practice  a  qwdal  branch  of  medidne, 
must  me  an  aflSdavlt,  etc,  showing  that  he 
has  suoceeafully  and  effectively  practiced 
"the  spedal  branch  of  medldne  and  surgery" 
for  the  term  of  years  mentioned.  It  fnxtiier 
enacts  tiiat  sudi  applicant  6haU  not  be  re- 
quired to  file  a  dliOoma,  but  be  may  be  re- 
quired to  take  an  examination,  whldi  shall 
be  practical  In  character,  constating  of  a 
demonstration  In  the  spedal  branch  of  med- 
ldne and  rargery  set  forth  in  tbe  affidavit  of 
such  applicant,  for  the  purpose  of  ascertain- 
ing hla  fitness  to  practice  audi  special  brandL 
And  finally  It  provides  that  if,  after  sudi 
practical  demonstration,  an  Mi^cant  ahall 
qualify  by  affecting  a  cure,  tbe  State  Board 
of  Medical  Bxandners  shall  issue  a  aurdficato 
to  such  apidicant  to  practice  tbe  Qtedal 
brandi  of  madidne  and  mugexy  set  forth  in 
his  offl  davit 

•  Respondents'  ewtoitlon  in  the  court  below 
was,  and  is  here,  that  the  dasaUlcatlMi  Is 
unreasooable,  in  that  it  la  not  baaed  upon 
any  test  of  ability,  but  proceeds  firora  the 
ccnnmlBrton  of  a  number  of  misduueanon, 
because  one,  before  practicing  any  brandi  of 
medicine  or  surgery  within  this  state  tar  16 
years  without  a  certificate^  must  neceasarUy 
have  been  violating  the  medical  acts  which 
throughout  fliat  period  have  required  sndi 
certlflcate.  On  the  other  hand,  antdlants 
podtion  was  and  Is  that  the  amend  meat  an- 
nounoBs  a  test  of  qualification,  wherd^  an 
Indivldnal  may  gain  a  right  to  practlCB  a 
special  brand!  of  medldne  and  surgery,  just 
as  tbe  iffecedlng  paragraphs  in  the  statute 
announce  the  test  of  qualification  wberd)y  an 
individual  may  gain  the  right  to  practice 
medicine  and  surgery  generally  within  this 
state. 

Tba  trial  court  was  of  the  t^iinion  that  the 
amendment,  in  so  fUr  as  it  provides  for  spe- 
cial certificates,  is  unconstitutional,  for  the 
reason  that  the  dasslflcatlmi  is  unreasonable. 
The  question,  Qierefore,  here  presented  is 
the  interpretetlon  to  be  given  to  this  amend- 
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mOit'  wfaeo  tested  by  tbe  prorlaloiu  of  tbe 
state  Oonstltntlon.  Does  the  statate  cUisalfy 
according  to  ability,  as  claimed  by  appelant, 
to  be  Inferred  from  years  of  experience,  prac- 
tical demonstration,  and  the  possliig  of  the 
examination  required  by  the  act,  or  does  It 
classify  according  to  the  number  of  years  of 
commission  of  misdemeanors,  as  asa^ted  by 
respondents?  The  law  mnst  be  n^eld  nnless 
clearly  TlolatiTe  of  the  Constltntlon. 

As  to  what  Is  a  proper  classlflcatlon  the 
Legislature,  the  courts  hare  frequently  been 
called  upon  to  determine.  In  Ex  parte  King, 
167  Cal.  Id,  194.  106  Pac.  678,  BIO.  It  la  saM: 

"While  arbitrary  dlscrimfnatlonfl  by  tbe  Le|i»* 
latnre  between  peraont  stending  in  the  same  re- 
latim  to  tbe  sabject  of  tbe  l^isIatioD  will  not 
be  snatained  by  the  courts,  it  is  firmly  settled 
that  'a  law  is  nneral  and  constitutional  when 
It  applies  equally  to  all  petaons  embraced  ia  a 
class  founded  npon  some  natural  or  Intzlnaio  or 
constitutional  distinction.' " 

And  farther: 

**If  It  <qwrat«s  uniformly  upon  aU  membera  of 
such  class  it  nscessaiily  has  the  'uniform  opera- 
tion* required  by  section  11  of  arUcle  1  of  the 
Constitution.  The  question  whether  the  Indi- 
Tlduals  affected  by  a  law  do  constitute  such  a 
class  is  primarily  one  for  the  legislatlTe  depart- 
ment of  the  state,  and  it  is  hardly  necessary  to 
cite  authorities  for  the  proposition  that,  when 
sndi  a  legislative  classincation '  is  attacked  In 
the  courts,  every  presumption  is  in  favor  of  tbe 
validity  of  the  l^Eialative  act  Where,  upon  the 
facts  legitimately  before  a  court,  it  is  reason- 
able to  assame  that  there  were  reasons,  good  and 
sufficient  in  themselves,  actuating  tbe  Legisla- 
ture in  creating  the  class,  though  aadb  reasons 
may  not  clearly  appear  from  a  mere  reading  of 
the  law,  such  presumpdou  will  be  made,  and  the 
legislation  upheld.  To  warrant  a  court  in  ad- 
judging the  act  void  on  this  ground,  it  must 
clearly  appear  that  there  was  no  reason  suffi- 
cient to  warrant  the  legislative  department  in 
finding  a  difference  and  making  the  discrloiiiia- 
tion"  (citing  Grumbach  v.  Lelande,  104  CaL 
679,  684.  685)  98  Pac.  1059>. 

Again  In  Btibnan  t.  Sboidten,  114  OaL  at 
page  147,  44  Paa  at  page  M8,  tbe  court.  In 
Ascnssti^r  tlie  qnestloD  of  classlflcation,  says: 

"It  has  been  uniformly  held  that  a  law  is  gen- 
eral which  applies  to  ell  of  a  class— the  elaaai- 
fication  being  a  proper  one— and  tliat  the  re- 
quirement of  nniformiti'  ia  satisfied  if  it  appUes 
to  all  of  die  class  al&e.  •  •  •  The  word 
"uniform"  in  the  Constitution  does  not  mean 
universal.  Tbe  section  intends  simply  that  the 
effect  of  general  laws  shall  be  the  same  to  and 
upon  all  i»ersons  who  stand  in  the  same  rela- 
Ivm  to  the  law— that  is,  aU  the  facta  of  whose 
cases  are  substantially  the  same.' " 

"Tbe  daaslflcation,  bowerer,  la  no^**  as 
stated  In  Ex  parte  Sohncke,  148  Cal.,  at  page 
Tffti  82  Pac  at  page  958  (2  L.  B.  A.  [N.  S.] 
813,  118  Am.  St  Sep.  288,  7  Ann.  Oas.  475), 
"a  proper  one  for  distinct  legislation,  If  It 
is  not  founded  npon  some  natural.  Intrinsic 
or  constltntiwal  distinction,  a  distinction 
which  bears  some  relation  to,  or  fomlsfaea 
cause  for,  the  particular  l^jdaUon  embraced 
in  the  act** 

It' is  not  necessary  to  review  In  detail  all 
the  decisions  of  the  Supreme  Court  npon  this 
subject ;  the  above  expressions  sufficiently  In- 
dicating the  well-eatabUshed  rules  that  guide 
OB  In  d^imlninc  whether  a  dasalflcatlott  la 


vfthAtre  of  thei  coostltotlMial  restnditt  and 
ptohibltiob. 

The  Legislature  is  dothed  with  tbe  power 
to  regulate  the  practice  of  medicine  and  sor- 
gery;  and  in  tbe  exerdae  of  that  power  it 
la  proper  tat  ft  to  protect  the  people  from  the 
imposition  of  quacks  and  charlatans,  and  to 
Insure  proper  qoaUflcations  of  those 
to  administer  aid  to  the  skdE  and  InHnn. 
And  with  that  end  in  view  it  may  pcesollM 
what  are  and  what  are  not  proper  qualiflca- 
tions  for  those  to  posaeas  who  wonU  oigage 
In  this  calling;  and  In  the  determination  of 
this  question  it  may  exact  a  certain  degree  ot 
skill  and  learning  npon  which  the  community 
may  rely.  When  It  baa  done  thla  its  action 
la  binding  upon  courts,  provided  Its  poww 
has  been  constitutionally  ffiurdsed. 

The  provisona  of  the  act  cmnidalned  at 
clearly  show  a  leglsUUive  intmt  to  admit 
certain  persona  to  practice  a  apedal  brandL 
of  medicine  and  surgery  who  have  previously 
violated  tbe  law,  not,  bowever,  because  the^ 
have  violated  the  law,  but  because  of  an  ac- 
quired experi^ce  in  s^ven  branchee  ot  med- 
ictne  or  surgery.  It  is  not  eeriou^  con- 
tended, nor  can  it  be,  tliat  such  ia  not  Iba 
eixffnea  Intmt  at  the  Legialatnre.  We  axe 
therefore  only  ooncemed  with  the  oonatitn- 
tlonallty  of  the  amendment  As  before 
stated,  the  trial  court  decided  that  the 
classlflcation  was  unconatltntlonaL 

It  la  conceded  that  the  act  of  the  Leglala- 
ture  may  not  have  bem.  tbe  most  expedient 
or  salntaiy.  but  tlie  courts  are  not  oonoenked 
with  the  good  or  bad  policy  exerdsed  by  that 
brandi  of  tbe  government  It  is  not  the  prov- 
ince of  tbe  oourta  to  inquire  into  tbe  mo- 
tives w  pondaa  which  may  have  actuated  the 
Legislature  in  paaslog  a  law,  exeapt  in  so 
tar  as  may  be  necessary  to  a\A  them  in  Its 
correct  oonstmction,  nor  to  signify  their 
vepranl  or  disapi^oval  of  its  acts,  pro- 
vided the  legislative  body  has  kept  with- 
in constttatttmal  limits.  In  the  ineaent 
case  the  method  of  classlflcation  adopt- 
ed ia  assailed  for  the  reason  that  it  ex- 
tends certain  privileges  to  a  class  tbat 
has  been  practicing  medldne  and  surgery 
illegally  for  a  certain  period.  In  tbe  adtq^ion 
of  quallflcationa  necessary  to  pursue  certain 
callings  requirtag  skill  and  ability.  Legis- 
latures frequently  exanpt  from  tbetr  4«em- 
tlon  those  who  luv«  lawfully  macUced  fn 
the  state  for  a  ivasctibed  time,  and  sncb  pro- 
vldons  have  received  the  sanction  of  the 
courts  as  not  being  victotlve  of  tbe  Oonstitn- 
tion  on  the  grounds  of  unreasonableness  or 
discrimination.  Bx  parte  Whitley,  144  OaL 
167,  77  Pac.  879,  1  Ann.  Gas.  18.  The  4»]y 
argument,  therefore,  against  the  dasslflca- 
titm  here  adopted  is  that  It  extends  a  cer- 
tain exemption  to  a  particular  class  who  for 
a  certain  period  have  been  practldng  illegal- 
ly. Does  this  Illegal  vncUce  ispo  tacto  de- 
prive the  Legislature  of  tbe  right  to  adopt 
regulations  under  whldi  tbe  posons  in  Ibis 
dass  as  such  may  gain  the  right  to  practice 
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modlcbie  and  hvtgetjV  Wa  an  of  tta 
Im  that  ttie  qnertton  nrnat  1»  ansvind.  tn 
tbenegallTe. 

It  Bigned  vaapoadHita  ttiat  audi  a. 
OassUteatlttn  is  not  tiftaed  npon  a  teat  cf  abD- 
ity,  and  that  many  pnmam  who  are  quacks 
and  have  practiced  for  8B  yeaza  and  longer 
are  still  audi.  In  some  t»TTl^"iMff  titda  is  nn- 
doubtedly  true.  On  the  other  band,  there 
may  be  a  great  nmnber  of  capable  persons 
practicing  medicine  and  surgery  In  viola- 
tion of  law  who  have  been  nnable  to  obtain 
a  certlflcata.  However  tbls  may  be,  the  ez- 
anrtiwtlon  that  the  amendment  reQolxes  Is  in- 
tnded  as  a  safegoard  i^alnst  sodi  a  contiik- 
Weniey ;  and,  althougta  not  an  infallible  test; 
It  may  be  said  ^t  It  shares  Ita  weakneea 
with  all  examinations  designed  to  test  the 
qdaliflcatlons  of  those  entering  them. 

It  waa  not  a  erlme  at  the  common  law  to 
practice  medicine  witStont  a  license.  The  state 
law  makes  each  act  a  mlsdeneanor.  The 
otteoae  at  most  is  maJam  pnAlbttom,  and 
does  not  involve  inhorent  basoiesB.  The 
dasslflcatlon  cannot  be  said  to  be  founded 
npon  the  coinmlsslon  of  saocesslve  misde- 
meanors, bat  rather  upon  the  years  of  ez- 
perience  acqnlred,  although  nnlawfoUy. 

But  the  dnratlon  of  the  practice  la  not  aU 
that  is  required  by  the  amendment.  The  ap- 
pUcant  is  not  qoalifled  for  practice  by  the 
nnmber  of  years  of  his  violation  of  the  law, 
bnt  he  mnst  pass  an  examination,  and  in  ad- 
dition tiiereto  give  a  practical  examination 
<tf  bis  snceessfnl  practice  in  a  ^ledal  brandi ; 
and  evw  then,  if  he  saccessfolly  pass  th^ 
tests,  the  prlvUege  of  graieral  practice  is  not 
conflerred  upim  him,  but  only  a  right  to  prac- 
tice the  special  branch  In  which  he  Is  ex- 
perienced and  proficient.  The  prlndpal  effect 
of  this  amendment  Is  to  assist  the  competent 
offender  by  opening  to  him  a  limited  field  In 
which  he  may  lawfully  practice,  and  under 
it  his  years  of  experience  are  counted  for  less 
than  the  term  of  study  required  In  a  medical 
college;  for  he  receives  bnt  a  limited  privilege. 

The  fact  tliat  the  amendment  favors  this 
class  of  practitioners  by  exempting  only  tliose 
who  have  pnctlced  for  the  peiAod  of  time 
mentioned  when  the  act  became  dtecUve 
does  not,  under  authorities  In  this  state, 
make  the  daBSIficaUon  objectionable.  A 
dasslflcatlon  based  on  the  extent  of  time  of 
an  unlawful  practice  Is  no  more  objectionable 
for  ttils  reason  than  one  based  on  a  period 
of  lawful  practice.  If  the  unlawful  element 
were  excluded,  the  right  of  the  Leglslatare 
could  not  be  questioned  to  constitute  a  nnm- 
ber of  years  of  practice  as  equivalent  to  a 
diploma.  The  validity  of  such  a  dasslflcatlon 
has  been  often  questioned,  but  uniformly 
sustained.  Pasadena  v.  Stlmson,  91  Cal.  238, 
27  Paa  604;  Ex  parte  Whitley,  144  Cal.  167, 
77  Pac.  S79,  1  Ann.  Cas.  18 ;  In  re  Spencer, 
149  Cal.  896.  86  Pa&  896,  117  Am.  St  Rep. 
137,  9  Ann.  Cas.  1106*,  Ex  parte  HcManus, 
151  Cal.  831,  90  Pac.  702;  Ex  parte  King, 
157  Oal.  161,  106  Pac;  678.  Such  a  dasslfl- 


catlon, it  Is'tme^  Is  Alserlmlnatnr.  bat  tt 
is  not  so  in  a  eoutltntlonti  sensBk  The 
Islature  may  exempt  from  complying  wlt5» 
certain  regnlaUoos  those  who  have  been  prao- 
ttdag  for  any  period  of  time  ifriox  to  the 
adoption  of  the  act;  the  experience  thub 
gained  bdngaocopted  as  inoof  of  oenqMency, 
and  the  ot^ect  cf  the  xegidatfans  balsg  to 
ase«tala  Hw  oompetcney  of  tboae  aiUiJecfeed 
to  them.  Such  matters  depend  upon  the 
Jndgmmt  at  Ihb  LegUatara^  iridch,  wh«n 
reasonably  oxerdsed,  Oe  eonrta  cannot  son- 
troL  Ex  parte  Whitley,  su^ra. 

The  fight  of  tin  Ldglslatore  to  extend  the 
privilege  to  a  class  who  had  {^erlonsly  vio- 
lated the  law  Is  not  wUhont  JodlolU  au^ 
tliority  to  support  it  The  medical  act  tta 
state  of  <Nilo  inovUtos  tlmt  one  enmad  In 
I3ie  practice  of  medlflbie  is  ViMt  state,  bat 
not  a  legal  pncHtloiker,  nor  a  gradnata  in 
medldne  or  sat^ery,  may  prasent  himself  be> 
fore  the  board  and  submit  to  an  examination 
as  to  his  quaUfloattons,  and  upon  satisfactory 
^andnatton  die  board  AaH  Issoa  to  him  a 
cetttflcate.  TUs  act  was  ooiistmed  In  Fnoiee 
V.  State,  ST  Ohio  Bt  1,  47  N.  B.  141,  Itaontfi 
the  dedsiDn  did  not  involve  the  pttfnt  hera 
presmted.  In  the  state  of  WaAliQton,  how- 
ever, similar  acts  were  before  the  SnpveeDa 
Oonrt  itf  that  state  tat  inteqnetatlon.  In 
State  «E  rd.  SnAfb  v.  Board  of  Dntal  Bc- 
atadnera,  fti  WaA.  482,  IS  ^Pae.  tU^  UieoMB- 
tlcm  presented  rdated  to  the  practice  of  deor 
tistry,  but  the  principle  Is  the  same.  The 
constitutionality  of  tin  act  was  not  Involvea, 
and  In  construing  the  section  the  court  held 
that,  while  it  was  not  the  lagUdattve  intent 
to  admit  one  who  had  been  praetMng  wttu- 
out  legal  autJiorlty,  still,  If  audi'  wore  dearly 
tiie  tact  it  would  have  td  be-  ao  held,  how- 
ever unwise  such  a  regulation  might  be  deem- 
ed to  be.  The  medical  act  of  Hie  state  at 
Washington  eontalne  a  provlsioa  similar  in 
dfect  to  t3ie  one  under  review.  Section  4 
of  the  Act  of  1908^  c.  18^  proTldes  for  the 
obtainiog  of  a  eertlflcate  to  practice  med- 
icine and  surgery,  and  contains  the  foIUnrlng 
exemption: 

"Or  if  having  been  in  eontinnons  practice  in 
one  loddity  in  this  state  fl>r  the  past  two 
years." 

In  the  case  of  In  re  Cihrlstensen,  BO  Wash. 
814,  109  Pac.  1040,  the  court,  in  construing 
this  provision,  uses  ttie  following  language: 

"That  part  of  seetion  4  following  the  word 
'provided'^  refers  to  the  two  classes  who .  may 
receive  licenses:  The  first"  on^  peiwHis  that 
"have  been  'IccaUy  engaged  In  sodi  pract^os  loi- 
or  to  the  passage  of  the  set*  The  aecona  one, 
those  persons  who  had  been  m  'cont&iiions  prac- 
tice' in  one  locality  for  two  yean.  It  may  be 
difficult  to  see  Che  reason  for  the  I^egislatiire  ex- 
empting one  class  from  the  effect  of  their  on- 
lawful  acts  and  not  the  other;  but  the  use  of 
the  word  'legally'  In  referring  to  *  *  *  the 
other  clearly  indiCBtea  that  the  L^slature  in- 
tended to  glye  the  license  priTilege  to  the  sec- 
ond class,  even  though  they  have  violated  the 

ftreriouslr  existing  license  law.  The  offense  was 
n  any  event  purelr  statntory,  and  merely  a  mis- 
demeanor, and  did  not  InTolTe  moral  turpitude, 
and  thus  is  nothing  so  extxaordinary  JAjirant' 
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liig  tli«  lloeDM  prlTUflffe  by  the  LicUlatiin  to 
those  eofaeed  In  such  practica  for  two  years, 
even  thooch  such  persons  did  thereby  violate 
the  then  ff«i<tlwg  license  law,  as  to  suggest  that 
we  thonld  attiitnite  to  the  word  'practice,*  aa. 
hwe  used  witboot  qiiallfteation,  any  other  than 
its  ordinary  meaning." 

It  will  be  noticed  that  the  LegUlataree  of 
tiie  states  mentioned  confer  upon  such  per- 
sons the  light  to  piactloe  senerally.  Onr 
statutes  does  not  go  nearly  so  far,  but,  as 
above  stated,  merdy  provides  for  the  right 
to  an  examination  tor  the  purpose  of  ascer- 
taining the  applicant's  qualifications  to  pur- 
sue a  special  branch  of  medicine  or  surgery. 

We  condnde,  therefore,  that  the  claaslflca- 
tion  la  not  obJeetlonaUe  for  ttw  reuKHU 
urged. 

[2]  The  second  point  raised  by  the  respond- 
ents that  the  applicant  has  not  brought  him- 
self within  the  terms  of  this  statute  when  he 
BppUed  to  tlie  Board  of  Medical  Bxamlners 
for  a  certificate  to  practice  what  he  called  a 
■pedal  brantdi  of  medicine  and  surgery  pro- 
■enta  the  question  aa  to  what  la  meant  by  the 
words  "a  special  branch,"  aa  used  in  said  act 
The  applicant  specified  as  the  "qtedal  branch 
of  medldne  and  surgery"  which  he  desired 
to  practice,  "the  treatment  of  cancers,  tu- 
mors, malignant  growths,  and  cutaneous  dis- 
eases." We  cannot  Judicially  say  that  these 
disorders  are  not  so  correlated  that  they 
cannot  be  classed  aa  a  "special  branch  of 
medicine  and  surgery."  This  question  is  a 
matter  for  determination  by  the  trial  oonrt 
under  competent  evidence. 

fi^or  tiie  reasons  given,  the  judgment  is  re- 
versed, and  the  trial  coort  directed  to  over* 
rtde  the  demurm  to  the  amended  complaint 


-  We  eenciu: 
ARDS,  J. 
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FORGEUS  V.  SANTA  ORUB  CODNTI  et  al. 

(Olv.  1179.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   March  26,  1814.    Rehearing  De- 
nied by  Supreme  Court  May  23.  1914.) 

1.  BOURDABIKS  ({  IS*)— NaVIQABLB  WATIBB 

— "Ubdal  Hzgh-Watkb  Mabk." 

Ttt  usoal  or  ordinary  high-water  mark, 
constituting  tiie  Iwandary  of  one's  land  on  a 
tide  bay,  is  not  the  limit  of  the  monthly  spring 
tidea,  but  the  limit  reached  by  the  neap  tides. 

[Ed.  Mote.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  li  96-101 ;  Ded  Dig.  |  18.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7241.] 

2.  BouNDABiis  (I  87*)— Natioabls  Waters— 
Obdinabt  Hior-Watbb  Mask- Evidencb. 

Evidence  in  an  action  involving  the  soath- 
em  boundary  <rf  plalntiiTs  land,  depending  on 
the  norOwm  limit  of  ordinary  high  water  in  a 
tide  bay,  held  not  to  authorize  the  finding  that 
it  was  as  far  north  aa  the  southerly  boundary 
of  a  highway  granted  by  {daintiflTs  predecessor 
in  title. 

[Ed.  Note.— For  other  cases,  see  Boaudariea, 
Cent.  Dig.  fiS  184-194;  Dec.  Dig.  $  37.*] 


8.  ELuniBim  d  1*)— Dno  or  Rioht  ow  Wat. 

A  deed  to  a  county,  the  habendum  daose  of 
which  Is,  "To  have  and  to  hold  said  strip  of 
land  unto  the  said  party  of  the  second  part  for 
the  uses  and  purposes  of  a  pubUe  highway  or 
street,"  does  not  convey  the  fee,  but  moFely  a 
right  of  way. 

[Ed.  Note.— For  other  cases,  see  Easemoita, 
Cent.  Dig.  H  1,  2,  5-7;  Dec.  Dig.  |  L*] 

4.  Naviqabix  Watxbs  <|  44*)— Grant  of 
Basbmbrt  Ax«iro  Shobs— Ripabian  Rzoht 

OW  CteAHTOB. 

A  conveyance  of  an  easement  of  a  ri^t  of 
way  for  a  highway  along  the  shore  of  the  ocean 
leaves  In  the  grantor  his  riparian  estate,  aa  re- 
gards right  to  accretion. 

[Ed.  Note.— For  other  cases,  see  Na^nUe 
Waters,  Cent  Dig.  i{  2e&-278.  281.  282;  Dec. 
Dig.  %  44.*] 

6.  Maveqabu  Watbbs  (I  44*)— Bight  to  Aa- 

CHETION. 

The  owner  of  land  on  the  shore  of  the  ocean 
granting  to  the  county  an  easement  <tf  rixAit  of 
way  for  a  highway  along  the  shore  is  entitled  to 
accretion  due  to  the  raising  by  the  county  of  Uie 
roadbed  along  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  H  206-278,  281,  282;  ^Dee. 
IMg.  I  44.*] 

Appeal  from  Superior  Court,  Santa  Cnii 
County ;  Lucas  F.  Smith,  Judge. 

Action  by  J.  A.  Forgeus  against  the  Connty 
of  Santa  Cruz  and  others.  Judgment  for  de- 
ffendants,  and  plalntifT  appeals.  Reversed. 

H.  A.  Von  C.  Torchiana,  of  San  Francis- 
co, and  W.  P.  Netberton,  of  Santa  Cms.  for 
appellant  BenJ.  K.  Ejilght,  of  Santa  Crn^ 
for  respondents. 

BURNETT,  J.  The  plaintiff  Is  the  own- 
er of  a  tract  of  land  near  Twin  Lalies  in 
Santa  Cruz  county,  the  bay  of  Monterey  be- 
ing the  southerly  boundary  line  of  said  laud. 
One  of  plaintiff's  predecessors  In  interest, 
J.  C.  Kimble,  by  deed  dated  September  4, 
1S90,  granted  to  the  county  of  Santa  Cruz, 
for  public  use  as  a  highway,  street,  or  road, 
a  strip  of  land  60  feet  In  width,  now  known 
as  the  East  ClitT  Drive.  It  is  the  contention 
of  appellant  that  the  road  divided  the  Kimble 
land  into  two  luirts,  leaving  north  of  the 
road  high  land  and  south  of  the  road  beach 
land.  The  tract  sooth  of  the  road  Is  the  one 
in  dispute.  It  consists  of  sand  hills,  or  dunes, 
and  a  regular  beach,  and  there  Is  no  dispute 
that  for  years  teamsters  have  gone  onto  this 
tract  and  hauled  away  large  quantities  of 
saud,  it  being  particularly  adapted  for  plas- 
tering. In  January,  1907,  the  Santa  Cruz 
Bay  View  Company,  the  predecessor  in  Inter- 
est of  plalntitC,  coostrncted  a  fence  around 
the  property  it  claimed  to  own  south  of  the 
road.  Openings  were  left  In  the  fence  for  the 
use  of  the  public  in  going  on  to  the  beach, 
and  no  objection  seems  to  have  been  made 
to  any  one  carrying  away  driftwood,  but  the 
fence  excluded  the  t^uns  and,  under  the  di- 
rection of  one  of  the  supervisors,  and  in 
accordance  with  the  advice  of  the  dtotrlct  at- 
torney of  the  county,  the  north  fence  waa 
torn  down  and  the  teamsters  drove  again  up- 
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on  t3w  beMli  for  tb»  prnrpose  of  getting  Band. 
A  complaint  was  therenpon  filed  In  tbe  wo- 

parlor  court  for  an  InJnncUm  agalnat  tbe 
connty  of  Santa  Gnu  and  the  board  of  eaper- 
Tisora  aa  a  whole  and  tbe  mconbers  tbereof 
indlTldnaUy,  to  enjoin  tbon  tnm  tatettettn^ 
with,  moTeettng,  or  destroying  said  fence  or 
any  part  thereof  and  them  or  their  agents 
from  entering  upon  said  premises.  Tbe  court 
fonnd  that  all  tbe  land  south  of  said  rl|^t  of 
way  is  tide  land  which  is  corored  by  tbe  neap 
tides,  that  plalntifF  has  no  rl^  title,  or  In- 
terest tberdn,  and  that  the  fence  constract- 
ed  was  and  is  a  pablie  nuisance,  defendants 
being  entitled  to  remove  tbe  same  and  to  pre* 
Tent  the  construction  or  rebuilding  tbereof 
at  any  point  sooth  of  said  right  of  way  deed- 
ed by  said  Kimble  to  tbe  county  ot  Santa 
Cms. 

Manifestly— and  It  ts  so  conceded— the  yir 
tal  p<^t  in  the  case  relates  to  Uie  location  of 
tbe  south  line  of  plaintUTs  land,  and  this  de- 
pends upnt  the  northern  Umit  <nt  ordinary 
bigb  water  in  Honterey  Bay.  It  Is  the  con* 
tentton  <HE  plaintiff  that  the  ordinary  high- 
water  mark  Is  200  feet,  or  thereabouts,  south 
of  tbe  sontbem  boondaiy  of  said  East  Cliff 
Drive  whiles  ^  must  be  apparent,  the  claim  of 
defendants,  which  wsa  approved  by  the  court. 
Is  that  aaid  boundary  of  tbe  drive  cor- 
retDonds  with  sal4  ordinary  bigb-water  mark. 

It  plalntliTs  positloa  Is  correct  or  if  said 
ordinary  high-water  mark  lies  at  any  consid- 
erable distance  south  ai  said  drive,  it  would 
follow  tibat  tbe  court's  findings  cannot  be  sus- 
tained! 

[1]  There  is  so  dl^te  as  to  the  slgnlfl- 
eance  of  tbe  wq^esslon  "ordinary  tide,** 
or  tbat  ibis  Une  marks  ttie  said  boundary  of 
plalntUPs  land  according  to  tbe  common  law 
and  tbe  rule  wbldi  prevails  In  Uiis  state. 
This  terminology  does  not  refer  to  tbe  "lim- 
it wUch  the  montbly  spring  tides  reach,  tides 
which  occur  only  at  the  full  and  the  change 
of  the  moon.  *  •  *  The  limit  of  the 
monthly  esuiug  tides  is.  In  one  sense,  the  usu- 
al bigh-water  mark,  for  as  often  as  those 
tides  occur,  to  Qiat  limit  tbe  flow  extends. 
But  it  is.  not  tbe  limit  to  which  we  refer 
when  we  speak  of  hisual'  or  'ordinary'  high- 
water  mark.  By  tbat  designation  we  mean 
the  limit  reached  by  the  neap  tides ;  tbat  is, 
those  tides  which  happen  between  the  full 
and  <diange  of  tbe  motm  twice  In.  every  24 
bonrs."  Tescbemacher  v.  Thompson,  18  OaL 
11,  79  Am.  Dea  151.  See,  also.  Gould  on  Wa^ 
ters,  p.  61;  Long  Beach  Land  ft  Water  Co. 
T.  Richardson,  70  Oal.  206.  U  Pac.  686;  Val- 
entine V.  Sloss,  103  Cat  215,  37  Pac.  326.  410, 
and  section  670  of  the  Ovll  Code. 

in  Turning  to  the  evidence,  we  can  find  no 
sut)stantlal  support  for  tbe  contusion  tiiat 
the  ordinary  bl^-water  mark  Is  as  flar  north 
as  the  southerly  boundary  line  <A  said  drive. 
As  tbe  coDtroversy  is  largely  one  of  fact,  it 
seems  advisable  to  quote  q^ite  extensively 
from  the  testimony  of  the  witnesses. 

It  appears  that,  in  1806.  by  tbe  United 


States  Geodetic  Coast  Survey,  the  Une  of 
ordinary  high  tUte  was  located  aU  along  the 
coasts  and  at  difEereut  toeationB  were  placed, 
so  as  to  Insure  permanency  as  fftr  as  prac- 
ticable, btttch  marks,  a  boudi  mark  being 
a  "mark  afllxed  to  a  permanent  object  In 
tidal  obswatlons,  or  along  a  line  cX  survey, 
to  fumlsb  a  datum  level.**  Tbe  bench  mark 
for  tbe  coast  of  Santa  Cms  was  placed  on 
the  atone  steps  of  tbe  courtboose  at  Santa 
Cms.  According  to  custom,  said  geodetic 
snmy  brandi  of  the  govemmrat.  in  lOlO. 
published  its  tide  tables  for  1011  by  mesne 
of  which.  In  connection  wl^  said  bench 
marks,  it  Is  not  disputed  tbat  the  ordinary 
high-water  line  of  that  date  can  be  determin- 
ed and  located. 

A  M.  Baldwin,  the  county  surveyor  of  the 
county  of  Santa  Orui.  in  April,  1911.  estab- 
lidied  the  Une  lodinary  Ugh  mta  along 
Twin  Lakes,  using  said  bench  mark  as  tiie 
base  for  his  snrtey,  In  connection  with  the 
data  furnished  by  said  tide  tables.  He  ex- 
plained, carefully  and  technically,  bis  metbr- 
od  of  procedure,  ^e  result  of  Ills  testimony, 
in  ccomectlon  with  the  map  complied  by  him 
according  to  his  surveQr,  would  betbeeonvlc- 
tlcm  that  1^  northern  boundary  Une  of  tbe 
ordinary  high  tide  is  something  over  240  feet 
south  of  said  drive^  and  tbat  it  conesponda 
substantially  with  tbe  meander  lines  of  tbe 
survey  under  which  the  United  States  patent 
was  granted  to  pUntUTs  predecessors  in  in- 
terest 

The  forcing  surveys  and  oUcolations 
may  be,  of  course,  faulty ;  but  if  tbey  can- 
not be  held  to  be  condnaive  of  the  controver- 
sy, thdr  tfgnlflcance  as  a  factor  is  readily 
apparent  It  may  be  stated  tbat  tbe  ooun^ 
surveyor  did  not  pretend  to  testify  from  bis 
personal  observation  and  knowledge  of  tbe 
tides. 

VI  R.  Bennett,  the  minister  of  the  Baptist 
church,  which  owns  some  propoiy  adjoining 
the  beach  in  controversy,  testified: 

"1  have  known  the  property  sitoated  aouth 
of  tbe  road  marked  'East  CUfif  Drive'  down  to 
the  Bay  of  Monterey,  more  or  leas  intimately 
for  12  ysaiB.  For  five  mars  I  have  passed  the 
proper^  very  often,  and  I  have  observed  it  at 
those  times.  I  have  lieen  ml  the  property.  I 
remember  in  the  year  1907  when  the  Santa  Cms 
Bay  View  Company  built  a  fence  on  that  prop- 
erty. I  looked  over  tbe  place,  deacrlbed  aa 
'sand  bluff*  on  the  map,  about  tiiree  days  ago, 
and  It  seems  to  be  about  in  the  average  ccnuU* 
tion  of  the  past  several  years.  Taking  the  aver* 
age,  aammer  and  winter  throngb,  It  is  very 
nearly  the  average  tide  at  tbe  present  time." 

He  further  testified  that  tbe  beach  had 
"not  changed  in  any  particular  degree  In  the 
last  twelve  years,  that  is.  no  permanent 
change  Is  particularly  noticeable.  There 
have  been  temporary  changes,  quite  a  num- 
ber of  slight  ones,  in  the  last  12  years."  and 
that  the  ordinary  high  tide  for  12  years  has 
readied  the  Une  as  claimed  by  plaintiff. 
C.  A.  Wood,  another  witness,  testified : 
"I  have  known  tbe  property  south  of  the  coun- 
ty road,  north  of  the  Bay  of  Montwey.  and 
behfflging  to  Hr.  Forgeus,  for  12  or  lA  yeam 
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I  have  wen  the  propeitr  •▼eiT  mornlnr  for  Oie 
lft>t  10  yean.  Aboot  180  feet  eoatb  of  the 
county  road  is  a  Jomp  off  place,  and  sand  blnff* 
aa  it  is  caUed  on  map.  It  may  be  180 
feet  from  the  road.  There  has  always  been  a 
bluff  there,  more  or  less.  I  hare  had  occarion 
to  obeerre  the  flow  of  the  tides  there  as  I  pass 
along,  and  I  am  naturally  interested  to  see  now 
high  It  cornea.  The  ordinary  high  tide  comes  to 
about  the  bluff.  That  is  the  way  that  blnff  Is 
formed.  I  havft  seen  it  about  every  day." 

Tbe  plaintiff  testllled: 

"I  have  noticed  the  effect  of  the  tide  along 
on  this  beach  daring  the  years  I  have  been 
inteiestod  there,  since  3^05.  Ever  since  I  have 
known  the  property  there  baa  been  from  140 
to  180  feet    good  dry  beach  all  the  way." 

John  J.  Stewart  haa  resided  at  Twin  Lakes 
for  about  seven  years  within  200  yards  of  the 
beach,  and  he  testified : 

"I  have  noticed  the  ebb  and  flow  of  the  tides 
qnite  frequently  for  the  last  seven  j^ears.  I 
know  the  sand  bluff.  The  ordinary  tides  come 
close  to  It,  bnt  the  extreme  tides  mar  go 
the  top  and  spread  over  the.  lap  of  the  beach. 
Tbe  ordinary  tides  come  nearly  to  the  Mdd  tAuff. 
I  estimate  that  the  low  tide  is  40  feet  below 
thfive  and  the  average  tide,  I  snppMe,  would  be 
something  like  halfway  between  the  distance 
and  the  bluff." 

J.  H.  Armstrong  testified : 

"I  have  resided  in  Santa  Cruz  about  30  years, 
and  I  know  Mr.  Foigeus'  proi>erty.  being  ac- 
({uainted  around  Twu  Laikes  and  with  the 
beadi  there.  X  know  the  fOnce,  marked  on  this 
map,  which  Is  mnning  aboat  parallel  with  the 
Cliff  Drive,  and  I  tiad  occasion  recently  to  look 
at  the  beach  south  of  that  fence.  I  know  the 
sadden  jump  off  In  the  sand  there,  which  is 
msiked  on  this  map  as  'sand  bluff.'  That  is 
where  the  breakers  dip  up  and  slide  back  again. 
During  my  residence  here  I  have  had  occasion 
frequently  to  notice  the  tides  there  south  of  thig 
sand  bluff  on  the  Foigeos  property  in  a  general 
way.  The  ordinary  high  tide  woald  be  about 
halxway  from  the  lower  condition  of  the  water 
to  the  top  of  the  sand  bluff." 

Thxa  far,  manifestly,  the  only  reasonable 
Inference  that  could  be  indulged  la  in  favor 
of  appellants  contention.  This  Inference  is 
strengthened  by  circumstantial  evidence 
which  we  deem  it  unnecessary  to  detail,  and 
the  conclusion  is  left  undisturbed  and  un- 
affected by  the  testimony  offered  on  behalf 
of  respondents. 

It  is  true  that  a  large  number  of  witnesses 
was  called  by  defendants,  but  a  careful  ex- 
amination of  the  record  shows  that  the  facts 
concerning  ^hich  they  testified  are  not  at  all 
inconsistent  with  appellant's  position,  nor 
woold  it  be  a  fair  deduction  from  their  testi- 
mony that  the  ordinary  high  tide  reaches  or 
approximates  the  county  road.  The  atten* 
tlon  of  these  witnesses  was  directed  to  unusu- 
al tides,  storms,  and  floods,  and  this  circum- 
stance renders  their  testimony  easily  recon- 
cilable with  that  of  plaintiff's  witnesses.  We 
may  take  the  testimony  of  Adolph  Bodeman 
as  a  fair  example  for  all : 

"I  know  the  land  here  in  question,  and  am 
familiar  with  that  part  of  the  country.  I  have 
gone  over  this  land  here  in  question,  at  tlie 
point  where  the  Bast  Cliff  Drive  crosses  over 
the  traclcB  of  the  Union  Traction  Company  just 
before  reaching  the  Twin  Lakes  station  and  I 
am  familiar  with  tliat  country.  *  *  *  I  have 
Men  the  tldd*  the  waters  frmn  the  bay  up  nwr 


the  tracb  of  tiie  Union  Traction  Gompany  and 
near  the  lagoon,  quite  often  tiiere.  In  reference 
to  the  crossins  wlwre  tba  street  crosses  the 
tracks  of  tiie  tinion  lotion  Company.  I  hav9 
noticed  water  mnning  there,  once  deddedly  la 
March.  lOOS,  it  was  after  dark.  *  *  •  The 
water  was  on  botit  sides  of  the  road,  a  little 
further  east  of'the  crossing.  The  water  was 
running  over  the  county  road  and  over  the  tra^ 
both.  It  was  the  water  from  the  bay.  Dnzfnv 
the  eight  yean  I  have  t>een  a  street  cat  con- 
ductor all  told  I  have  been  five  years  on  tfca 
run  between  Santa  Cruz  and  Capltola." 

And  on  cross-examination  be  testified  tliat 
he  had  seen  the  water  as  high  as  tile 
only  once  and  that  was  when  there  had  been 
a  bigb.  wind  during  the  day. 

[3, 4]  Another  theory  contended  for  by  re- 
spondents la  based  upon  the  testimony  of 
some  of  the  witnesses  that  by  reason  of  ac- 
cretion the  beach  has  been  extended  south 
of  the  road,  and  Is  to  the  effect  that: 

"If  this  accretioo  Is  subject  to  private  owner- 
ship It  belonea  to  the  county  because  the  coun- 
ty owns  the  60-foot  roadway  against  which  the 
accretion  banks,  and  furthermore,  that  Eimttle, 
or  his  successor,  the  appellant^  cannot  take  ad- 
vantage of  their  own  wrong  in  closing  up  the 
chanxiel  by  erecting  an  obstruction  <m  vjibUc 
land  and  daim  this  sand  as  an  aceratioii?* 

The  fftcts,  bowerw,  are  not  aa  wgraaed 
and  implied  In  the  fbreBotaiff  statement  It 
is  not  a  fair  constractkm  of  the  deed  ot  Sep- 
tember 4, 1880.  from  3.  0.  Kimble  to  On  oonn^ 
ty  of  Santa  Ora  that  It  conreyed  the  tne. 
The  intaitiim  was  Nearly  to  grant  mer^  a 
right  of  war,      habendum  clause  bslng: 

"To  have  and  to  hold  s^  strip  of  land,  unto 
the  said  paitr  oC  tba  second  part^  for  thm  naea 
and  pnipoaea  of  a  public  highway  or  street** 

The  riparian  estate  of  Kimble  was  there- 
fore not  severed  tnm  ttw  ocean. 

"A  riparian  right  Is  not  destroyed  by  the  ac- 
qnisition  of  an  easement  for  a  highway,  rail- 
road or  canal  ak»w  tiie  shore.**  New  Jeraey 
Zinc  ft  I.  Co.  T.  Morris  Canal  &  Bkg.  Oo^  44 
N.  J.  Bq.  808,  16  Aa  227.  1  U  R  A.  ISS. 


[6]  Again,  If  any  accretion  or  reliction  was 
formed  it  was  not  caused  by  any  act  of  Kim- 
ble or  his  successors  in  Interest,  but  It  was 
due  to  the  act  of  the  county  In  raising  the 
roadbed  along  said  right  of  way.  It  could 
hardly  be  contended  that  the  county  by  such 
artificial  means  could  secure  the  fee  to  the 
alluvion  as  an  addition  to  Its  right  of  wa7> 
The  alluvion  would  be  an  accession  to  the 
fee  and  not  to  the  easement  In  Tatnm 
City  of  St  Louis,  12S  Uo.  654.  28  8.  W.  1003. 
It  is  said : 

"The  riparian  owner  is  entitled  to  the  land 
formed  by  gradual  and  imperceptible  accretions 
from  the  water,  regardless  of  the  cause  which 
produced  it.  This  right  he  cannot  be  deprived 
of  by  the  acts  of  others  over  whom  he  has  no 
controL  and  for  which  he  is  in  no  way  rraponsi- 
ble.  It  was  pertinently  said  by  Mr.  Jostice 
Swayne,  in  St  Glair  Gountr  t.  Lovingaton,  23 
Wall  W  [28  L.  Ed.  68] :  'It  is  insisted  by  the 
learned  counad  for  the  plaintiff  in  error  that 
the  accretion  was  formed  wholly  by  obstruc- 
tions placed  In  the  river  above,  and  hence  that 
the  rmea  upon  the  subject  of  alluvion  do  not 
app^.  If  ^e  fact  be  so,  the  consequence  does 
not  follow.  There  is  no  warrant  for  the  propo- 
sition. The  proximate  cause  was  the  deposit 
made  by  the  water.  Whether  tike  flow  of  water 
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was  natnral  or  siEected  by  artificial  means  la 

immaterial.' " 

There  are  many  dedstons  to  the  same  ef- 
fect, and  they  recognize  the  principle  as  ex- 
pressly stated  in  some  ot  them,  that  the  right 
of  alluTlon  to  be  formed  In  the  future  Is  an 
Inherent  and  essential  attribnte  of  the  origi- 
nal proprietorship  and  la  a  vested  T\gbt,  with 
all  the  Dsnal  IncldentB  of  such  propertr  In- 
terest 

Ctearl7.  there  la  a  dlatlnction  between  this 
case  and  that  where  a  stmctare  is  erected, 
hy  the  state  or  mnnlctpalltr,  on  land  below 
tlM  Una  ot  ordinary  high  water.  In  the  lat- 
ter eaae  19ie  del^t  of  aUnvloiL  eanaed  by 
sQch  structure  would  not  Inuco  to  the  bene- 
fit of  the  riparian  owner.  This  is  pointed 
out  In  Dana  t.  Ja&oon  Street  Whait  Oo.,  81 
OaL  118^  8B  Am.  Dec  164,  wherejbi  It  la  held 
that,  "in  caoe  of  pozprestare  or  encroach- 
ment by  the  erectloB  <tf  a  wharf  In  the  Bay 
of  San  TroDdseo  b^ond  0ie  atj  front,  the 
rigbt  to  reeoTW  pomnmiion  la  In  the  people, 
and  not  in  flie  owner  ctf  tlie  land  adjoining 
on  the  dty  fnmt,"  and  furthermore: 

"The  owner  ot  a  lot  npon  the  wmtar  front  of 
San  FruKteoo.  as  estsbluhed  by  statut*,  below 
low-water  mark,  is  not  a  'ripMian  proprietor 
in  tbe  wnse  in  which  that  term  Is  nsed  In  the 
law  of  tide  wftteTfl,  for  the  water  fnmt  of  San 
Prandsco  li  of  statutory  ccnatmatloa." 

Therein  the  court,  though,  recognizes  the  g«i* 

eral  rule  as  follows : 

"Ab  to  the  lands  gained  from  tiie  sea  by  al- 
luvion, i  e~  by  the  washinK  np  of  sand  or 
earth,  so  as  m  time  to  make  term  flrma,  dxe  law 
is  to  be  that  tf  this  gain  be  by  little  and 
little,  by  small  and  imperceptible  degrees.  It 
shall  go  to  the  owner  of  die  land  ujolning. 
2  BL  Com.  61." 

It  Is  also  apparent  that  quite  a  different 
aitnatlon  Is  presented  In  the  case  of  San  Pe- 
dro, etc  B.  B.  Co.  T.  Hamilton.  161  CaL  610, 
110  Pac.  1078,  87  L.  B.  A.  (N.  SO  686.  This 
la  shown  by  the  following  qnotatlon  from  the 
opinion : 

"That  qaestion  may  be  thna  broadly  stated. 
When  the  Constitution  (article  15,  I  3)  declares 
•all  tide  lines  within  two  miles  of  any  ineor* 
porated  dty  or  town  in  the  state,  and  fronting 
on  the  waters  of  any  harbor,  estuary,  bay,  or 
inlet  used  for  the  purposes  of  naTigation,  shall 
be  withhdd  from  giant  or  sale  to  priTate  per- 
■ons,  partnerships  or  corporations,'  does  the 
language  forbid  the  leasing  (or  a  term  of  any 
part  of  such  lands?  For  the  consideration  of 
the  question  stated,  'tide  lands'  as  thus  nsed 
in  the  Constltntion  will  be  construed  mors 
broadly  than  in  the  ordinary  signification  of 
lands  coveted  and  uncovered  by  the  daily  efflux 
and  reflux  of  the  tide.  It  will  be  construed  to 
embrace  lands  properly  described  as  submerged 
lands  (WanI  v.  WUlia.  SI  N.  C.  183,  72  Am. 
Dae.  aneh  as,  in  maior  part,  the  lands 
here  in  c<mtroTerBy  uoquesuonaoly  were.  The 
phrase  will  be  so  construed  to  carry  out  the 
manifest  Intent  of  the  framers  of  the  Constitu- 
tion, to  protect  the  harbors  of  cities  and  towns 
txom  falling  into  prints  nonopollsUe  owner- 
ship." 

It  Is  thus  to  be  seen  that  the  case  had  noth- 
ing to  do  with  the  sobjeet  of  accretion  or  the 
lnterpietatlo&  ct  m  patmt  from  tlie  general 


govemment  presczUbing  as  one  of  the  bound- 
arles  of  the  land  a  navigable  bay. 

The  case  of  Pollard's  Leasee  t.  Hagan,  8 
How.  212, 11  L.  Bd.  666,  has  no  bearing  upon 
the  question  before  ns.  The  point  of  con- 
trove^  there  was  whether  the  United  States 
or  the  state  of  Alabama  was .  clothed  with 
sovereignty  over  lands  on  navigable  waters 
btiow  ordinary  high  water,  and  It  was  heUt 
by  the  United  States  Supreme  Court  that 
this  power  belonged  to  the  state,  and  that  the 
"right  of  the  United  States  to  the  public 
lands,  and  the  power  of  Congress  to  make  all 
needful  rules  and  regulations  for  the  sale 
and  disposition  thereof,  conferred  no  power 
to  grant  land  In  Alabama  which  waa  below 
nsoal  high-water  mark  at  the  time  Alabama 
was  admitted  into  the  Union."  The  United 
States  bavlitg  Issued  its  jHitent  to  land  below 
the  usual  high-water  mark,  the  patent  was 
therefore  void  and  conveyed  no  tltl^  and 
manifestly  no  accr^lon' ooold  Innre  to  the 
benefit  of  the  patentee^ 

The  decision  In  Cook  v.  Hedor^  68  N.  X. 
487, 17  Am.  Bep.  270^  tamed  upon  the  <n)in- 
lon  ot  tba  ooort  as  thus  expressed : 

"I  think  the  language  of  the  deed  indicates  a 
clear  intentiou  to  establish  a  fixed  and  perma- 
nent line,  and  not  one  changeable  by  the  chang- 
es In  the  Ugh-wat«r  mark  of  the  water  tct  the 
pond." 

It  was  therefore  held  that  whether  alln< 
vlon  had  been  formed  had  imthing  to  do 
with  the  location  of  the  boundary  €t  the 

grantee's  land. 

Nixon  y.  Walter,  41  N.  J.  Bq.  108,  8  AtL 
3SSt  was  similar  to  the  New  Tork  case,  su- 
pra,  and  It  was  held  that  the  deed  conveyed 
the  land  by  explicit  boundaries,  one  of  which 
was  "high-water  mark,"  and  that  tlie  line 
thus  given  was  a  fixed  and  permanent  one— 
''the  line  of  high  water  at  the  date  of  the 
deed,  and  does  not  follow  the  changes  of  the 
high-water  marie."  No  one,  of  course,  will 
deny  that  the  parties  to  a  deed  may  fix  the 
line  of  the  ordinary  high  tide  as  it  exists 
at  the  time  of  the  execution  of  the  deed  aa 
a  boundary  for  the  land  conveyed. 

Elchelbei^r  v.  Mills  Land,  etc.,  Co.,  & 
Cal.  App.  628, 100  Paa  117,  to  the  extent  that 
It  la  In  point  at  all«  supports  the  position  of 
appellant,  inasmuch  as  it  la  held  that  a  tract 
of  land  d^ribed  as  bordering  upon  the  Pa- 
cific Ocean  Is  delimited  by  "the  line  to  whldi 
the  flow  of  the  water  reaches  at  ordinary  or 
neap  tide,  unaffected  by  wind  or  wave,  not 
the  line  of  extreme  high  tide  nor  extreme 
reach  of  the  wash  of  the  waves." 

In  Hendricks  v.  Feather  Elver  Canal  Co., 
138  Cal.  423,  71  Pac  496,  the  familiar  princi- 
ple Is  reaffirmed  that  In  determining  the  cor- 
rectness of  boundaries  of  public  lands  the 
government  plat  and  survey  which  ^ow  that 
the  land  Is  to  be  bounded  by  a  river  must  be 
constmed  as  referring  to  the  margin  of  the 
river,  and  must  prevail  over  the  meander 
lines  run  by  the  surveyor  where  they  do  not 
coincide  and  that  tike  meander  lines  cannot 
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limit  the  grant  In  tbe  patent  No  qnestlon 
of  that  kind  arises  bere.  Ab  claimed  by  ap- 
pellant: Tbe  south  boundary  line  of  plain- 
tiff's land  was  established  by  the  snrrey  of 
tbe  coanty  surveyor.  It  coincides  snbstan- 
tially  with  tbe  polnte  on  the  beach  establish- 
ed in  1868  by  the  snrreyor  of  the  United 
States  government  and  with  the  map  and 
official  T^t  of  the  snrrey  of  the  lands  return- 
ed to  the  General  Land  Office  by  the  Snrrey- 
or  General  and  mentioned  in  the  patent  of 
1867,  and  it  coincides  with  the  data  contain- 
ed in  the  United  States  geodetic  snrrey  la- 
sued  In  1908,  and  with  the  data  contained 
in  tbe  official  book  known  as  "The  resnlt  of 
Spirit  Leveling  in  California,  lS97-190r*  and 
also  with  tbe  rational  inference  arising  from 
tbe  testimony  of  all  tbe  witnesses. 

As  to  tbe  suggestion  that  the  physical  con- 
dition of  the  beach  was  dianged  by  the  dos- 
ing of  one  of  the  two  channels  extending  to 
the  ocean  from  what  Is  known  as  Woods  La- 
goon, we  think  no  comment  is  regalred.  If 
we  concede  that  the  circumstance  may  bare 
caused  tbe  said  line  to  shift,  it  does  not  mili- 
tate in  the  least  against  appellant's  claim. 

We  think  that  it  api>eaTS  by  the  transcript 
that  the  judgment  herein  has  deprived  plain- 
tifC  of  a  substantial  right,  and  the  judgment 
is  tfaeref on  rerezsed. 

We  concur: .  OHIPMAN,  P.  J.;  HABT.  J. 


HctlBYNOLDS  et  aL  v.  HARBI6FELD  et  sL 
(Supreme  Court  of  Idaho.    May  5,  1914.) 

1.  Fbauds,  Statutb  of  (I  60»>- Ibmoatiow 
Ditch-— RiOHT  of  Wat— Paboi.  Licxnsb. 

A  parol  license  for  a  rigrht  of  way  for  a 
ditch,  if  sought  to  be  declared  perpetual,  would 
be  an  easement  or  interest  in  real  property, 
which  can  only  be  created  by  operation  of  law, 
or  a  conveyance  or  other  instroinent  in  writing, 
subscribed  by  the  party  eou^t  to  be  charged. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  83,  94,  95;  Dec  Dig.  { 
60.*] 

2.  Fbauos.  StAtxnx  OF  (I  60*)— Cbutzon  of 
Easkkbht. 

Beld  that  where  the  evidence  fslls  to  dis- 
close that  licensees  have  expended  considerable 
mooey  or  made  valuable  ImprovemeDts  in  reli- 
ance upon  a  parol  license  tor  a  ri^t  of  way  for 
a  ditch,  and  fails,  further,  to  show  that  bwe- 
fits  or  advantages  bare  accrued  to  licensors 
thereunder,  this  court  will  not  "by  operation 
of  law"  declare  such  parol  license  an  easement, 
and  not  withiu  the  inhibition  of  section  6007, 
Ber.  Codes. 

[Ed.  Note— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  H  88.  94.  9S;  DeoDig.  | 
80.*] 

1  WoBDS  AND  Phbabbs— "In  Statu  QtTO." 

If  parties  are  placed  in  their  ori^nal  po- 
ritioD,  and  with  their  original  righta,  they  are 
"in  statu  quo."  e 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  rol.  4,  pp.  S48Ef*  8486.] 

4.  WaTEBS  AHD  WATBB  COtFBSBS   (|  157*>^ 
Pabol  Licensb— Right  to  Revokb. 

Mere  naked  possession  by  the  licensees  pf 
a  right  of  way  created  by  parol  license  is  not 


sufficient  to  authorize  such  Hcaoae  to  be  declar- 
ed irrevocable. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  i  186;  Vtc  Dig.  | 
157.*J 

Appeal  from  District  Court,  Fremont  Coun- 
ty; James  G.  Gwinn,  Judge. 

Action  by  A.  L.  McBeynolds  and  othera 
against  George  Hanigfeld  and  others  to 
quiet  Utie  to  ditch  and  ris^t  of  way  for 
same  across  lands,  and  to  enjoin  defendants 
from  interfering  vrith  plaintiffs'  use  of  sam& 
Judgment  for  d^endants,  and  plalntUb  ap- 
peal. Affirmed. 

MOlsaps  ft  Uooa,  of  8t  Anthony,  and  G. 
H.  UngenftAtor,  of  Bctfse.  fbr  appdlanta.  N. 
D.  Jackson,  of  St  Anthony,  for  Mgpondents. 

WAI/raiBS,  District  Judge,  ^te  appel- 
lants herein,  who  wm  plaintiffs  batow, 
brought  this  action  in  the  trial  court  to  ob- 
tain decree  qnlettng  In  them  title  to  a  cei^ 
tain  ditch  and  right  of  way  for  the  same 
across  the  lands  of  the  respond^ta,  who 
were  defendants  btiow,  and  to  obtain  an  in- 
junction perpetually  restraining  defendants 
from  interfering  with  plaintiff's  use  of  the 
same. 

After  trial  tbe  lower  court  found  that 
plaintiffs  based  their  claim  of  title  to  said 
ditch  and  right  of  way  for  the  same  upon 
tbe  fact  that  tbe  predecessors  In  interest  of 
plaintiffs  had  procured  from  tbe  defendants 
a  verbal  license  to  construct  said  ditch  across 
defendants*  lands,  and  found,  further,  as  a 
matter  of  law  ^at  said  verbal  license  was 
revocable  at  the  will  of  the  defendants,  that 
prior  to  the  commencement  of  said  action 
defendants,  by  certain  acts,  had  revoked  said 
license,  and  that  plaintiffs  had  no  right  ti- 
tle, or  interest  in  and  to  said  ditch  or  a  right 
of  way  for  same  over  or  across  the  lands 
of  defendants. 

The  facts  involved  in  this  case  do  not  se«n 
to  be  in  serious  dispute,  and  disclose  tiiat  in 
tbe  year  1901  John  Mcintosh  and  Oscar 
Green  went  to  the  residence  of  the  d^endant 
George  Harrigfeid  and  represented  to  him 
that  they  wished  to  build  a  ditch  across  a 
certain  tract  of  raw,  uncultivated  land  then 
owned  by  d^endants,  and  situated  some  sor- 
eral  miles  from  defendants*  residence. 

The  defendant  Harrigfeid  testified  that  In 
the  early  part  of  the  summer  of  1901  Mc- 
intosh and  Qreen  drove  up  to  his  home  on 
a  Sunday  afternoon,  and  that  Mcintosh  stat- 
ed that  he  had  a  lltUe  bay  on  his  place  that 
he  would  like  to  saro,  and  asked  permis- 
sion to  make  a  ditch  across  the  land  In  queo- 
tion,  and  promising  that  when  Harrigf^d 
desired  to  cultivate  the  land,  should  the 
ditch  be  found  to  be  situated  not  as  Har- 
rigfeid desired,  he  would  change  the  same 
to  such  location  as  Harrigfeid  should  Indi- 
cate, and  that  It  was  upon  such  an  under- 
standing that  permiaalon  tos  glroi  to  Mc- 
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Intodh  to  constniet  fhe  dttdi  aeroM  sadi 
land. 

MclDtoBh  and  Oreen.  wbo  testified  on  be- 
half of  pliUDtias,  corroborated  Harrlgfeld  In 
part,  testfOing,  howevar,  that  tb^  had  no 
recollection  that  Harrlgfeld  required  as  a 
condition  that  the  diteh  ahoald  later  be 
cbauged,  should  he  so  desire  when  he  put  the 
land  in  cultivation,  but  that  they  did  not 
desire  to  testify  that  HarrisCeld  had  not  so 
required. 

Mcintosh,  Green,  and  a  third  person  nam- 
ed McGaTin,  neither  of  whom  are  parties  to 
thiw  action^  constructed  the  ditch  and  used 
the  same  for  four  or  five  years,  when  they 
severally  disposed  of  their  lauds.  Green  and 
McGavln  abandoned  such  ditch  and  claim  no 
interest  therein;  the  plaintiffs  herein  basing 
their  claim  of  title  to  said  ditch  and  right 
of  way  for  same  on  mesne  conveyances  from 
Mcintosh. 

The  trial  court  further  found  the  facts  to 
be  that  the  licensees  (Mcintosh,  Gceeu,  and 
McGavin)  constructed  said  ditch  In  the  sum- 
mer of  laoi,  and  that  they  and  the  succes- 
sors in  interest  to  the  lands  of  Mcintosh  used 
the  same  until  the  year  IdlO,  at  which  time 
the  tenants  of  the  defendants  plowed  and 
cultivated  the  land  covered  by  said  ditch; 
that  the  tenants  of  defendants  In  the  year 
1011  again  plowed  and  cultivated  the  land 
covered  by  said  ditch,  but  that  In  ttie  month 
of  July  of  said  year  the  plalntUfs  opened  the 
dich  and  again  used  the  same;  that  in  the 
year  1812  the  plalutiffs  again  undertook  to 
use  said  ditch,  when  they  were  prevented 
from  BO  doing  by  defendants,  whereupon 
plaintiffs  instituted  this  action;  that  the  land 
formerly  owned  by  the  licensee  Mcintosh, 
for  the  irrigation  of  which  the  license  for 
the  construction  of  said  ditch  was  obtained, 
Is  the  same  land  now  owned  by  the  plain- 
tiffs; that  said  ditch  when  constructed  was 
coustmcted  with  reference  to  the  natural 
surface  of  the  ground,  and  without  refer- 
ence to  the  lines  or  boundaries  of  the  same; 
and  that  the  seepage  from  the  same  renders 
some  portion  of  defendants'  land  wet  and 
useless  for  farming,  and  that  it  la  necessary 
for  defendants  to  oonatrnet  flumes  over  said 
ditch  in  order  to  In^ato  aome  portloiia  of 
their  own  land. 

It  further  appears  that  in  His  year  1911 
the  plalntUC  McReynolda  and  the  defendant 
Georse  Harrlgfeld  bad  some  conTetsati<m 
about  the  location  of  the  dltcb  In  questUm, 
when  Harrlgfeld  Informed  McBeynolds  that, 
U  be  must  take  water  across  defendants' 
land,  defendants  would  grant  r'**"H*^  a  tnU 
right  of  way  for  the  seme  across  defandanti' 
land,  to  be,  howerer,  constmeted  ahng  tb9 
fence  line,  and  of  snfllcient  capacity  to  con- 
vey the  40  Inches  of  water  owned  Iff  plain- 
tiffs^ where  defendant  asserted  it  could  be 
easily  constmeted,  voold  cause  no  dazaagB^ 
and  be  out  of  the  way  of  everybody.  To  this 
offer,  fbis  plaintiff  McBeynolds  lefused  to 


accede,  iiMsttng  that,  If  the  ditch  was  m- 
built  Elsewhere  tt  sboold  be  dme  by  defend- 
ants. 

Based  upon  this  record  the  trial  court 
found,  as  condnslons  of  law,  that  the  oral 
lioeiue  obtained  by  the  licensees  (Mcintosh 
and  Green)  from  said  defendants  for  the 
eonstmctloa  of  said  ditch,  and  npon  which 
plaintiffs  based  title,  was  revocable  at  the 
wUI  of  the  defendanto ;  tbat  the  defendants, 
prior  to  the  Instltntlui  of  this  action,  had 
reroked  said  license;  that  the  plaintiffs 
have  no  right  as  other  Interest  In  or  to  said 
ditch  or  a  right  of  way  for  the  same,  and 
decree  was  entered  accordingly,  from  which 
platatlflh  prosecuted  this  appeal 

[t]  !•  It  thos  wpears  that  the  precise 
qnesttM  here  lor  biqulry  Is:  When  will  a 
panA  Uoense  fn  a  right  of  my  fat  a  ditch 
over  laud  be  made  perpetual,  having  In  nOnd 
that  SDch  zi|^  of  way  Is  an  eaiement  or  in- 
toest  in  real  property,  which  section  6007  of 
the  Bevlsed  Codes  declares  can  only  be  cre- 
ated by  operation  of  law,  or  a  conv^ance  or 
other  Instrument  in.  writing  subscribed  by 
the  party  grantiiv  such  easement  or  light  of 
way} 

Inasmuch  as  It  Is  not  claimed  ttiat  any 
consideration  passed  to.  or  benefit  has  been 
received  by,  the  defendants  for  the  llcenae 
granted  to  construct  the  ditch  across  defend- 
ants' land,  ttils  case,  therefore,  does  not  fall 
within  the  rule  annoanoed  by  this  court  up- 
holding (nal  i^nementB  for  mush  purposes  In 
the  following  cases:  Stowell  v.  Tneter,  t 
Idaho,  812r  02  Fm.  IOBS;  Veaney  t-  Chester, 
7  Idaho^  Saftk  08  Pac.  102;  Male  t.  Lsflang, 
7  Idaho,  848,  OS  Pac  108. 

[S]  £*  It  should  forttier  b«  Ixome  In  mtod 
that  die  nooid  In  ttiis  ease  Is  absolutely 
silent  as  to  lAat  amoont  of  money  the  IL- 
cmsees  or  their  snocessors  In  Intmst  .may 
have  expended.  If  any,  in  rellanee  i^oa  their 
license,  or  oral  pamdsslon  to  eonstmot  ssld 
ditch;  what  additional  acreage  or  Inqtrove- 
ments.  If  any,  licensees,  or  ttielr  snocenors, 
may  haTe  developed  or  made.  It  Is  not 
shown  that  the  defendants  permitted  said 
ditch  to  be  constructed  because  of  any  benefit 
or  advantage  wbl<^  may  accme  to  th»i,  nw 
that  any  benefits  or  advantages  have  accrued 
to  defuidants  by  reason  of  the  constmctlOT 
of  ssld  dltck  The  testimony  mertiy  shows 
that  defsndantB  had  granted  Uceoseee  per- 
mission to  build  the  dttch,  and  that  they  had 
80  bnllt  It 

The  question  Involved  in  this  appeal  has 
received  some  considerable  attenttcm  by  the 
courts,  and  It  has  been  held,  as  the  most 
Ubexal  view,  that  vOua  the  llcenseee  has 
acted  under  the  authority  conferred,  and  has 
Incnrred  opense  In  porsoance  <tf  it,  by  mak- 
tag  valuable  Improvements  on  his  own  prop- 
erty, or  m  the  rl^t  of  way,  that  equity 
frill  regard  It  as  an  executed  contract,  and 
will  not  permit  It  to  be  revoked,  regarding  it 
substantially  as  an  easement,  the  revooatlm 
of  which  would  be  a  fraud  on  the  licensee. 
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Tbfi  Sopreme  GotiTt  ot  Nerada,  in  the  caaa 
of  Lee  T.  McLeod.  12  Nev.  280,  bas  heU: 

"A  parol  license  to  erect  a  dam  npon  anoth- 
er's land,  or  to  convey  water  from  a  stream 
ruaninf  throush  the  land  of  another,  for  the 
purpose  of  erecting  and  condnctlnz  a  flonring 
mill,  is,  in  onr  opinion,  irrevocable  aftw  the 
party  to  whom  the  license  is  glvoi  bas  execut- 
ed it  by  erecting  the  mill,  or  otberwise  expend- 
ed Us  mcmey  upon  the  faith  of  the  license. 

In  the  case  of  Bowman  t.  Bowman,  86  te. 
279.  67  Pac.  546,  it  is  said : 

"For  the  rale  is  weU  settled  in  this  state 
that  a  parol  Hcuue  cannot  be  revoked  after  the 
licensee  has  expended  money  or  performed  la- 
bor in  maldng  Valuable  and  permanent  improve- 
ments on  real  property  ap<xi  the  faith  of  such 
license." 

The  question  here  mooted  seems  to  have 
been  exhaustively  considered  by  the  Supreme 
Conrt  of  Oregon  In  the  recent  case  of  Shaw 
T.  Proffltt,  57  Or.  Id2,  110  Pac.  10B2,  Ann. 
Oas.  1918A,  68,  wherein  the  following  lan- 
guage is  quoted  wltii  appmni: 

"The  cases  are  practically  agreed  that  on 
strict  common-law  principles  a  bare  license  is 
revocable  at  the  will  oC  the  licensor,  even 
thot^  executed:  bat  !t  is  held  by  a  very  re- 
spectable line  of  authorities,  as  in  the  reported 
case,  that  on  principles  of  e<iaity  the  revoca- 
tion of  a  license  after  the  licensor  has  stood 
by  and  permitted  the  licensee  to  Incur  consider- 
able expense  on  the  faith  of  the  license  would 
amount  to  a  constructive  fraud,  woritlnff  an  es- 
toppel in  the  lioeasee's  favor." 

To  the  same  effect  Is  Great  Falls  Water 
Works  Oo.  T.  Qieat  Norttiem  By.  Co.,  21 
Mont  487,  M  Pac  988.  See^  alao,  2S  0^ 
646,  and  cases  dted. 

This  court  has  hereofore  recognised  such 
prin<dple  of  law  In  the  case  of  Howes  v. 
BarmoUt  U  Idaho,  64,  81  Pac.  48,  68  L.  B.  A. 
Ma  114  Am.  Bt  Bepw  255,  Where  it  is  tield 
that  a  court  of  equity  will  not  lend  enforce- 
ment to  a  parol  Ucense  Cor  an  easement  In 
realty  where  the  party  invoking  Its  aid  has 
not  parted  with  any  consideration  or  pro[>- 
wtT,  and  no  Irreparable  damage  Is  suffered, 
and  no  fraud  is  inflicted  upon  him,  and 
wlkwe  he  is  in  stata  quo  at  the  time  of  flie 
commencement  of  his  action. 

So  In  the  case  at  bar  it  does  not  appear 
ttiat  the  plaintiffs,  nor  their  predecessors  in 
Interest,  parted  with  any  conslderatton  or 
property  for  the  permission  given;  neither 
does  it  appear  that  plalntlCFB  will  soffier  ir- 
reparable damage  by  a  denial  of  the  court  to 
enforce  the  spedflc  performance  priced ;  nor 
does  It  appear  that,  should  the  -conrt  refuse 
to  grant  plaintiffs  the  relief  asked,  they  wlU 
not  be  left  in  their  original  position,  nor  de- 
feated of  their  original  rights.  On  the  con- 
trary, Uiey  will  be  absolutely  in  statu  quo, 
and  hence  It  clearly  api>earB  this  is  not  a 
case  autiboriBlng  or  Jnstlfyins  the  intofer- 
enoe  of  a  court  of  equity  to  make  porpi^ual 
or  permanent  a  parol  license  for  an  easement 
in  realty. 

[8]  s.  In  Oie  ease  of  Daly  Bemeteln,  6 
N.  M.  380,  28  Pac.  764,  the  Supreme  Conrt 
of  New  Mexico  says ; 


In  statu  qoo*  means  being  placed  in  the 
same  position  in  which  a  party  was  at  the  time 
of  the  inception  of  tb«  contract  which  Is  aoni^t 
to  be  rescinded." 

As  was  said  in  Howes  v.  Bannon,  nom: 
*3at  courts  of  equity  grant  relid  in  nudi 
cases  upon  the  principal  theory  that  the  parties 
cannot  be  placed  in  uie  position  they  orl^nally 
occupied,  sjid  therefore  equity  will  oompel  them 
to  live  Dp  to  their  agreonenta." 

[4]  4.  All  that  may  be  said  In  tbe  case 
here  considered  is  that  the  plalntUCs,  or  li- 
censees, have  been  let  Into  possession  of  tlie 
property  or  right  of  way  for  ditch,  and  such 
fact  alone  is  not  suffldent  for  a  court  of 
equity  to  declare  that  "by  operation  of  law" 
tbe  prori^ons  of  section  6007,  Ber.  Codes, 
need  not  be  observed.  Howes  t.  Barmon, 
supra,  and  cases  there  cited. 

We  conclude  that,  upon  the  erMenoe  as 
contained  In  the  record,  and  the  law  applica- 
ble thereto,  tbe  trial  court  was  authorised  to 
enter  the  Judgment  appealed  from ;  and  said 
Judgment  Is  affirmed,  with  costs  awarded  to 
respondents. 

AILSHIB,  a  7.,  and  SUULIVAN,  1^  con- 
cur. 


SOTTLK  T.  FIRST  KAT.  BANK  OT 
ASHTON. 

(Suprame  Oonrt  of  Idaha   Uay  9,  1914.) 

1.  TuAX.  (I  2B8*)— laamuunona— loaonntg 
lasraa. 

Instructions  examined,  and  found  errone- 
ous. 

Ed.  Note.— For  other  cases,  see  Trial,  Gent 
r.  H  613-628;  Dea  Dig.  |  SBB*} 

2.  Bankbuptct  (11  159,  166*>— PBsreBSNCis 
— Rbcotebt— OAtJsn  or  Action— Elemkittb. 

In  an  action  by  a  trustes  of  a  bankrupt 
estate  to  set  aside  a  transfer  aa  the  gnrand 
that  a  preference  has,  by  such  transfer,  been 
created  within  the  inhibition  of  the  act  of  Con- 
gress, and  the  several  acts  amendatory  there- 
of, to  estiddlsh  a  uniform  act  of  bankniptey  in 
the  United  States  (Act  July  1.  1898,  c  Ml,  30 
Stat  644  [U.  S.  Comp.  St  mUp.  84W.  " 
amended  hv  Act  Feb.  0,  1903,  c  487,  82  jStat 
797,  Act  June  15,  1006,  c  8333,  34  SUt  267. 
and  Act  June  25. 1910,  c  412,  36  Stat  838  [U. 
S.  Comp.  St  Supp.  1911.  pp.  1491,  1507]),  said 
trustee  must  prove  by  suiOclent  evidence  tiiat 
the  bankrupt,  (1)  while  insolvent,  (2)  witUn 
(oar  wirttifha  ^  Uifl  bankruptcy,  &t  made  the 
transfer  In  question,  and  (4)  that  tbe  creditor 
receiving  the  transfer  will  be  thereby  entitled 
to  obtain  a  greater  percentage  of  hb  debts  than 
other  creditors  of  the  same  class,  and  (6)  that 
the  creditor  had  reasonable  cause  to  believe 
that  the  enforcement  of  such  transfer  would 
effect  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bsnkniptey, 
Cent  Dig.  »  247,  248,  WS-SSS,  2SB-208,  m 
268-281;  Dea  Dift  ||  159,  188.*]^ 


8.  BAHKaUFfUI    (I  168*)— PUFKBSirC 

coTKST— Ikrut  or  BAinuupr. 

In  an  action  of  this  chaiactsr,  an  laquiiv 
as  to  tbe  intent  of  the  bankrupt  to  effect  a  pxef- 
erence  is  not  necessary. 

[Ed.  Note^For  other  easea  sas  Bankruptcy, 
Cent  Dig.  IS  200-258*  2B5-3b8;  Dea  Kg.  | 
166.*} 
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4.  Bankeupot  d  806*)— Funouavoift— Bi- 

OOVMT— NOTIOT  TO  OlBDITOa— BUBDIN  OT 

Paoor. 

The  burden  of  proof  that  the  creditor  had 
reasonable  saose  to  b^eve  that  the  enforce* 
meat  of  a  transfer  would  effect  a  preference  Is 
upon  the  tnurtee. 

[Bd.  Note.— Fop  other  ctse&  Me  Bankmpley, 
Oent  Dig.  Sg  458-462;  DecTbis.  |  803  •] 

5.  TaiAi.  (1 :238*)r-lHffrBUOiiOHft— Rkpeaugo 
Statutv. 

An  instroctioa  baaed  upon  a  lagtslative  en- 
actment which  had  theretoEore  bawi  repealed, 
and  which  was  not  tiun  in  torc^  Is  wror. 
[Ed.  Note.— Fmf  other  cases,  see  Mai,  Oent. 

Dig.  IS  562-«S6;  Dec.  Dig."*  238.*] 

6.  TBIAL  (I  192*>— iNSTRVOnONS— PUADING 
— ADinSSIORS. 

Inatmotlon  based  upon  lack  of  denial,  and 
admission  tiiereby  madet  examined,  and  found 
sufficient 

[Ed.  Note^For  other  cases,  see  Trial,  Cent 
mg.  H  432-484;  Dec  Die  1 192.*] 

Appeal  from  District  Court,  BYemont  Coun- 
ty; James  6.  Gwlnn,  Judge. 

Action  by  H.  W.  Sonle,  as  trustee  in  bank- 
ruptcy Air  the  Ashton  Hardware  &  Imple- 
ment Company,  against  the  First  National 
Bank  of  Aahton.  Judgment  for  plaintiff,  and 
defendant  am>eals.  Beversed  and  remanded. 

N.  D.  Jackson,  of  St  Anthony,  for  appel- 
lant Soule  A  Soole,  of  St  Anthony,  for 
respondent 

WALTIOIS,  District  Judge.  This  action 
was  brought  la  tiie  trial  conrt  by  H.  W. 
Sonle^  as  trostee  for  ttie  Ashton  Hardware 
&  Intplement  Company,  a  bankrupt,  as  plain- 
tlfl,  against  the  Flrat  National  Bank  of  Ash- 
ton, as  defendant 

The  complaint  charges  that  certain  notes 
and  moneys  of  the  property  of  the  Hardware 
&  Implement  Oonqiany  w^ra  xdaced  In  the 
hands  of  defendant  bank  for  safe-keeping, 
pending  setUemuit  and  payment  of  the  claims 
of  the  creditors  of  the  Bardmre  &  In^e- 
ment  Company,  and  that  within  tonr  months 
Sirior  to  the  instltatlai  of  0ie  banknvtcy  pro- 
ffwk^^np,  the  defendant  bank  conqdied  with 
the  E^rdwarde  &  Implement  Oompuiy,  and 
ccm  wted  the  notes  and  mon^  to  Its  own  ose. 
and  refused,  upon  demand,  to  deliver  the 
■aioe  to  the  trustee;  that  said  act  of  oon- 
Tendon  tbtis  created  the  defendant  bank  a 
preferred  creditor.  In  yiolatlon  of  the  act  of 
Gongrees  of  the  United  States  to  establish  a 
uniform  act  of  bankruptcy.  Plaintiff  asks 
tor  Judgment  against  defendant  foE  the  Talue 
of  the  notes  and  moo^,  and  that  the  trana- 
fer  of  the  same  be  set  aside  as  a  mvferenoa 
jmdilblted  under  said  Bankruptcy  Act 

1.  After  answer  the  cause  was  tried  to  a 
Jury,  and  Judgment  rendered  In  favor  of  the 
plalntltf  as  prayed  Cor. 

[1]  The  defendant  Mipeala,  and  aarigns  as 
error  the  tfvlng  of  certain  Inatructlona  by 
the  conrt 

Instructions  Noa,  8  and  6  wwe  In  part,  and 

as  obJected.to,  as  follows: 


**(8)  Ton  are  Uterefm.  instraeted  tiiat  K  you 
find  that  the  notes  in  question  in  this  case  were 
□ot  transferred  and  aaidgned  by  the  bankrupt) 
company  to  defendant  In  good  faith  and  four 
months  prior  to  the  date  of  filing  the  petition 
in  bankruptcy,  and  that  defendant  refuses  to 
account  for  them  to  plaintiff,  then  the  plaintiff 
is  entitled  to  recover  thdr  value  in  this  action, 
and,  if  yon  find  that  the  money  in  question 
was  not  placed  In  defendant  bank  in  the  regu- 
lar course  of  boaineBe,  as  hereinafter  defined, 
but  was  placed  therein  for  tfae  benefit  of  all 
creditors,  then  the  title  to  the  same  is  also  in 
the  plaintiff,  and  he  is  entitled  to  recover  the 
same  In  this  action." 

"(6}  You  are  further  instructed  that  where  a 

{•reference  as  defined  in  the  last  instmctlon, 
B  given  by  a  bankrupt  to  one  creditor  over  oth- 
er creditors,  that  it  Is  the  duty  of  the  trustee 
of  the  bankrupt  to  take  such  proceedings  as 
may  be  necessary  to  set  such  preference  adde, 
and  any  proE)erty  that  is  taken  by  one  cred- 
itor from  the  bankrupt  which  creates,  or  will 
operate  as,  a  preference,  as  defined  in  the  last 
instruction,  takes  the  same  subject  to  the  title 
of  the  trustee  to  recover  the  property  or  its 
value  to  be  taken  back  into  tiie  estate  of  the 
bankrupt  and  distributed  as  provided  under  the 
bankrupt  act  And,  if  you  find  from  the  evi- 
dence that,  within  four  montiu  before  the  filing 
of  the  petition  in  the  bankrupta?  proceedinn, 
the  bankrupt  made  a  transfer  of  tne  notes  in 
goestlon  to  the  defendant  uid  the  effect  and 
force  of  such  transfer  would  be  to  enable  the 
bank  to  obtain  a  greater  percentage  ot  the  debt 
due  the  bank  than  any  other  such  creditor  of 
the  same  clas^  then  yon  are  instructed  tiiat 
sndb  tnnafor  is  void,  and  that  tiie  pUintiff  la 
entitled  te  reoorw  the  said  wiatsrty,  or  its 
value*  Crwn  said  deEmdants  in  tills  proceeding." 

It  is  objected  by  the  appellant  that  said 
two  Instmctiona  are  at  fault,  in  that  they 
do  not  take  into  consideration  the  iHrorlsions 
of  anbdlTldoa  *'b''  of  seeUon  18  of  obapter 
487  of  the  Laws  of  the  FUtT^aereufh  Oon- 
gtees,  approved  F^mary  If,  IflOa  (82  U.  8. 
Stata.  at  L.  787),  amending  JwMlon  60  of  the 
old  act  and  dining  the  conditio na  under 
whlA  a  prefecttice  ahall  be  voidable  by  the 
trustee;.  Bald  siU>dlTlBl(Hi  *V*  being  in  part  aa 
foUowa: 

"b.  If  a  benltnqit  dtall  have  givoi  a  pref- 
erence, and  the  person  receiving  it  or  to  be 
benefited  thereby,  or  his  agent  acting  therein, 
shall  have  had  reasonable  cause  to  believe  that 
it  was  Intended  thereby  to  give  a  preference  It 
shall  be  voidaUe  by  the  trustee,  and  he  may  ze> 
coven  tile  j^roperty  or  its  value  from  such  per- 

Appellant  urges  that  InatnictlonB  8  and  0, 
supra,  should,  because  of  the  provision  last 
quoted,  be  qualified  by  requiring,  before  the 
trustee  can  recover,  proof  that  the  defoidant 
bank  "had  reasonable  cause  to  believe  that 
It  was  Intended  thereby  to  give  a  preference," 
and  that  anCh  omission  constitutes  a  fatal 
defect 

It  is  asserted  by  cotmael  tor  a^wllant,  and 
conceded  by  counsel  for  reepondent,  tlut  anb- 
dlvisdon  "b"  of  section  18,  supra,  was  the 
law  at  tfae  time  thla  action  was  instituted, 
but  our  investigation  has  led  to  the  discovery 
that  m&i  was  not  the  law,  tnaunndi  aa 
said  subdivision  "b,"  upon  whl<di  coonael  rely, 
was  further  amended  by  chaptn  412  of  the 
Laws  of  the  Sixty-First  Congress,  approved 


*Fer  otlnr  eases  see  same  topte  sutf  sect'jw  NVUBRR  ta  Dee.  Dig.  a  Am.  Dig.  Key-No^  Btrles  ft  Rm^  Indexes  . 
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Jtale  20,  UaO  (96  v.  a  stats,  at  E*.  8S8), 
wMdi  amendment  waa  In  tbree  a  year  prior 
to  tbe  Inatltntlai  of  tbe  bankraptt^  proceed- 
ings InvolTed  bereln,  and  almost  tbree  years 
prior  to  tbe  trial  of  tiUs  actlcm,  and  was  a 
part  ot  tbo  law  to  be  followed  by  tbe  trial 
court  In  tblB  action. 

Said  Bubdivlsloii  **b,'*  as  amoided  by  sec- 
tion 11  of  Gbapter  ^  of  tbe  Laws  ot  tbe 
Sixty-First  Congresa,  approved  June  29, 1910, 
In  80  far  aa  tbe  same  is  pertinent  to  Oils  in- 
quiry, is  In  language  as  follows: 

"If  a  bankropt  shall  have  procured  or  suffar- 
ed  a  judsmntt  to  be  entered  against  htm  tn  fa- 
vor of  anj  person  or  have  made  a  tranifer  of 
an;  of  his  property,  and  if,  at  the  time  of  tbe 
traoefer,  or  of  the  entry  of  the  judgment,  or 
of  the  recording  on  regieteting  of  the  transfer 
If  by  law  reoording  or  registering  thereof  is 
required,  and  being  within  four  months  before 
the  filing  of  the  petition  in  bankruptcy  or  after 
the  filing  thereor  and  before  the  adjudication, 
the  bankmpt  be  insolvent  and  the  judgment 
or  transfer  then  operate  as  a  preference,  and 
tha  penon  reoetving  it  or  to  he  ben^tod  tha-e- 
by,  or  M*  agent  acting  thtroin,  tkau  then  kavo 
reaaondbU  eaiu*  to  Mieoe  that  tka  mloraetMnt 
of  iuch  judgment  or  tranifer  would  effect  a 
preference,  it  shall  be  voidable  by  the  trustee 
and  he  may  recover  tbe  property  or  Its  value 
from  audi  person.   •    •    •  •» 

It  will  be  noted  tbat,  whUe  the  trial  court 
In  instmctionB  3  and  6  advised  the  Jury  un- 
der what  circumstances  tbe  transfer  In  ques- 
tion would  be  void  and  the  plaintiff  entitled 
to  zeoover,  tbe  statemmt  Is  entirely  omitted 
tbat  before  sucb  tranafw  would  be  void,  and 
tbe  plaintiff  oitltled  to  recover,  tttat  it  must 
also  be  proven  by  plaintiff  tbat  the  defendant 
bank  "bad  reasonable  cause  to  brieve  that 
tbe  enforconent  ijX  each  Judgment  or  tnns* 
fer  would  tttect  a  prefffience." 

in  2.  In  otber  words,  tbe  plalnttfl  is  this 
ease,  before  a  titfkt  of  recovery  can  be  had, 
must  prove  by  saiBclent  evidence,  not  only 
tliat  the  bankrupt,  (0  wbUe  inaolvnt,  (3) 
within  fonr  monttu  oC  Oe  baiAroptey, 
made  the  transfer  tai  question,  and  (4)  ttut 
the  creditor  rec^ving  the  transfer  will  be 
thereby  entitled  to  obtain  a  greater  percent- 
age of  Us  debt  than  other  creditors  of  the 
same  class  (Klmmerle  Farr,  18ft  Fed.  296, 
111  a  GL  A.  27),  but  most  also,  In  additl<m, 
prove  (5)  tiiat  the  creditor  "tad  reasonable 
cause  to  believe  that  the  enforcemoit  of  8n<^ 
Judgment  or  tzansfn  would  effect  a  preter- 
enoe." 

The  Jury  was  not  advised  that  the  plalib- 
tUTs  right  of  recovery  was  predicated  alsb 
npoa  ttila  last  requirement,  and  they  were 
thus  permitted  to  find  a  verdict  against  de- 
fmdant  upm  an  Insuffldent  and  an  Incorrect 
statement  of  required  proo£ 

[I]  a  It  win  be  noted  that,  prior  to  the 
amoidment  of  1010,  In  an  action  of  this  diar- 
acter  the  Intent  of  tfte  bankmpt  to  effect  a 
preference  must  be  shown,  but  that  by  said 
amendment  smdi  luoof  is  not  now  required. 
This  statement  finds  expression  in  1  Loveland 
on  Bankruptcy,  918,  in  tha  fonowing  lan- 
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"Prior  to  tile  amendment  of  IMO  tbe  Intent 
of  the  bankrupt  to  prefer  was  essential  to  a 
preference.  The  act  as  originally  pissed,  and, 
as  amended  in  1903,  Included  aa  an  elconenc  of 
voidable  preference  that  tbe  cceditor  'bad  rea- 
sonable caose  to  believe  that  it  was  intended 
thereby  to  give  a  preference.'  This  language 
was  held  to  imply  that  the  debtor  must  intend 
tbe  transfer  to  be  a  preference  at  the  time  it 
was  made.  The  intent  of  the  bankrupt  might 
be  presumed  trtaa  the  necessary  lesolt  of  tbe 
transaction.  This  langnage  of  sectloa  60  of  tbe 
act  was  changed  by  toe  amendment  of  1910  to 
'bad  reasonable  cause  to  believe  the  enforcement 
of  such  Judment  or  transfer  would  effect  a 

EEcference.'  This  makes  the  intmt  of  the  debtor 
nmaterial.  The  test  is  dearly  the  effect  of  the 
transaction  without  regard  to  the  intent  of  tha 
debtor." 

[4]  4.  In  lefemice  to  the  burden  of  prott 
as  to  tha  reasonable  cause  of  btiief  that  tbe 
^orcement  of  a  contested  transfer  would 
^ect  a  preference,  It  Is  stated  In  8  Bern- 
ingtou  on  Bankruptcy,  419,  tbat  "Uie  burden 
of  proitf  ot  the  extsteaice  of  the  reasnuble 
cause  of  belief  is  on  the  trustee,"  dtlng  Getts 
V.  JanesvlUa  Grocery  Ga  (D.  0 16?  EM.  417: 
Calhoun  Oonn^  Bank  v.  Cain,  1S2  Vad.  968, 
82  C.  a  A.  114. 

[I]  6^  It  Is  urged  by  ooonael  tar  plaintiff, 
reQwndeot  here,  tbat  the  error  complained 
of  In  instructions  8  and  6  Is  cured  by  in- 
struction 16,  given  by  the  court  to  the  Jury, 
which  Is  as  follows: 

"The  mere  giving  of  a  preference  to  a  cred- 
itor ot  tbe  bankrupt  withm  four  months  of  the 
filing  of  a  petition  in  bankruptcy,  or  after  the 
flUng  of  a  petition  in  battkruptcy,  does  not 
make  tibe  preference  void, .  and  it  is  not  even 
voidable,  unless  the  creditor  or  his  agent  acting 
therein  had  reason  to  believe  that  it  was  in- 
tended thereby  to  give  a  prefesnea" 

Oounsd  for  respondent  urge  that  this  in- 
struction is  drawn  in  conformity  with  the 
amendmettt  of  1906,  supra,  and,  md  with 
tnstmctiona  8  and  6,  makes  a  suffldent  state- 
ment of  the  law. 

A  suffldent  answer  to  mtb  contention  la 
that  instruction  No.  16  did  not  contain  a 
correct  statement  of  tbe  law  for  the  control 
ot  this  case,  by  reason  of  the  amendmoit  ot 
said  snbdlvlston  *V*  made  in  1910  and  here- 
inbefore discussed. 

tl]  6.  The  plaintiff  alleges  the  value  ot  Uie 
ncAee,  by  the  collection  of  which,  by  defeiid- 
ant,  It  is  <aurged  a  voidable  preCeroioe  was 
created,  is  the  sum  of  flJBOO.  For  the  fail- 
ure on  tbe  ixut  of  the  defendant  to  deny  the 
value  of  aaid  notes  as  laid  In  the  complaint, 
the  court  charged  that  the  value  of  the  same 
was  by  defHidant  admitted. 

AppeUant  assigns  tbe  living  of  flils  inatruc- 
tton  aa  error,  maintaining  that  tbe  answer 
snffldenfly  draled  the  value  of  said  notes. 

We  have  examined  the  pleadings  and  the 
Instruction  In  question,  and  find  no  error  In 
the  giving  of  the  abme. 

Inasmneb  as  counsed  for  the  parties  hemto 
wure  each  In  error  aa  to  the  law  appUcable  to 
a  case  of  this  nature  at  the  time  ot  trial.  It 
quite  naturally  fidlowed  that  the  trial  court 
erred  In  tbe  instructions  given,  and.  It  ap- 
pearing that  sndiL  error  la  ptejndlcial  to  tbe 
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rights  of  the  appeltaiit,  thlf  joOBiBUt  onist 
be  TCTeraed,  and  the  caiwe  nmanded  tat  a 
new  trlaL  Coali  irtu  be  awuded  to  wpel- 
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WRIGHT  MBSSUJi. 
<Siipieme  Goart  of  Idaho.   April  18, 1914.  Be- 
hearing  Denied  Jtme  1,  1814.) 

1.  BXSOUYOM  AHD  ADMHIIBnUTOU  (|  17*)— 
ApPOIIfmirT  OF  ADMINIflXBAToa—PBIOBITT. 

The  order  of  priority  io  rifbt  of  adminii- 
tration  on  the  eitate  of  a  person  dyinx  Inteetate 
is  fixed  by  the  proirtdons  ot  section  ^61.  Bev. 
Codes. 

[Ed.  Note.— For  other  eaaeit  aee  Szecatofs 
and  Adminiitiatotfl,  Gent  Dig.  H  4S-<W;  Dec. 
Dig.  I  17.*] 

2.  EXXOUTOBS  AND  ADMIMISTBATQB8  (|  17*)— 
BlOHT  or  ADiaHUriBATION— NONBESIDEKTS. 

Section  6365,  B«t.  Codes,  which  provides 
that  admtnistr&tion  may  be  ffraatsd  to  <««  or 
more  competent  persons,  althoosfa  not  otherwise 
entitled  to  the  same,  upon  the  written  request 
of  a  person  entitled,  filed  with  the  court,  does 
not  apply  to  nonresidenta,  since  under  the  pro- 
ririons  esetloa  6396  a  BOBrssMent  is  not  coiii> 
petent  or  sntitUd  to  a^ofntmant  «a  an  adaiaia* 
trator. 

lEd.  Note.— For  other  cases,  sea  Stxecntora 
and  AdminiBtraton^  Cent  Dig.  H  4&-S9;  Dec 
Dig.  I  17.*1 

S.  Exscrroas  and  Adhinistsatobs  <|  20*)— 
BioHT  or  ADiamOTaanoR— Pbiobitt. 
Under  the  proridons  of  section  6368.  Bev. 
Codes,  letters  of  administxation  must  be  granted 
upon  proper  application,  although  it  appears 
that  ouier  persons  have  better  rights  to  tlie  ad- 
ministration, when  such  persona  fall  to  appear 
and  claim  the  Isattanoe  of  such  letters  to  them- 
selves within  a  reasonable  time  after  the  death 
of  the  intestate. 

[Ed.  Notfc— For  other  easea.  see  Executors 
and  Administrators,  Cent.  IMg.  H  68-105 ;  Dec. 
Dig.  i  20.*] 

4.  ExKcirroBs  and  AniainBTKAnns  d  20*)— 

BlOBT  OF  AdJOWIBIBATION  —  PBIOBTTT  — 
FAILUBE  to  APFI.T. 

The  proridons  of  this  section  reqoire  per- 
sons entitled  or  having  better  rights  to  admin* 
IstratioQ  to  make  application  within  e  reason* 
able  time  for  mch  appointment,  and,  if  they 
fail  to  make  such  eoplication,  letters  should  be 
granted  to  any  qualified  applicant  who  mokes 
application  therefor  prior  to  the  time  that  ap- 
plication ifl  made  by  the  one  who  may  have  bad 
a  better  right 

[Ed.  Note.— For  other  eassflk  aee  Executors 
and  Administrators,  Gent  Dig.  il  flS-106 ;  Dec. 
Dig.  i  20.*1 

Appeal  from  District  Court  Bear  Lake 
County;  Alfred  Budge,  Judge 

Action  by  Frank  Wright  agalnat  J.  6.  Mer- 
rilL  From  judgment  appointing  an  admin- 
istrator of  the  estate  of  Body  Thornton,  de- 
ceased, plaintiff  appeals.  Beversed. 

ThoB.  Zfc  Olenn,  of  Hontpeller,  for  appel- 
lant Qough  A  Enns,  at  Montpelier,  for  re- 
spondent 

BVIAAYAS,  J.  This  is  an  appeal  from  a 
judgment  of  tbe  district  court  affirming  the 


dedWon  of  a  probiEta  eeoft  la  tin  appolnt- 
ment  of  J.  Q.  Merrill  as  administrator  of  tte 
estate  of  Body  Thornton,  deceased. 

It  appears  from  the  facta  <MC  the  case  that 
said  deceased  was  at  one  time  a  resident  at 
the  state  of  Wyoming,  and  died  intestate  In 
the  county  of  Bear  Lake,  Idaho,  while  tarn- 
porarUy  residing  in  Idaho.  He  left  property 
in  Bear  Lake  county  of  the  estimated  raiue 
ot  98,526.  He  was  unmarried  at  the  time 
of  his  death,  and  none  of  hla  heirs  resided 
in  this  state.  Said  Thornton  d^arted  this 
life  on  tbe  4th  day  of  May*  ldl2.  Atthethue 
of  his  death  he  left  in  the  state  of  T^omlng 
an  estate  consisting  of  personal  and  real 
property ;  the  real  estate  being  of  the  esti- 
mated value  of  930,000,  and  the  personal 
property  at  the  TSlne  d  $4(^000.  Bee  In  le 
Thornton's  Estate  (Wyo.)  188  Pac,  184.  From 
that  decision,  it  appears  that  the  said  3.  6. 
Merrill  claimed  to  be  heir  to  the  entire  es- 
tate nnder  and  1^  virtue  ot  a  nuncnpatlTe 
will  alleged  to  have  been  made  by  said 
Thornton  during  his  lifetime,  which  will 
was  held  invalid  and  void  by  said  decision 
of  the  Supreme  Court  of  Wyoming. 

During  the  pendency  of  said  ease  in 
Wyoming  courts,  nothing  was  done  In  the 
state  ot  Idaho  toward  administering  <m  that 
portion  of  said  deceased's  estate  situated  la 
this  state ;  but  after  s^d  decision  was  ren- 
dered by  the  Supreme  Court  of  Wyoming 
holding  said  nuncupative  wni  Invalid,  and  on 
the  29th  day  of  July,  IftlS,  tbe  appellant 
herein  filed  his  petition  In  t^e  probate  court 
of  Bear  Lake  oonnty,  praying  for  letters  ot 
administration  on  said  estate.  Said  petlUon 
was  flleid  at  the  Instance  and  written  request 
of  George  Thornton,  one  of  the  brothers  of 
said  deceased,  who  acted  therein  for  and  on 
behalf  of  himself  and  the  other  heirs  of  said 
deceased,  all  of  whom  were  nonresidents  of 
tbe  state.  The  next  of  kin  snrvirliig  said  de- 
ceased are  as  follows:  George  Thornton, 
Hugh  Thornton,  and  Peter  Thornton,  broth- 
ers of  deceased,  Anna  J.  Thornton  McDonald, 
a  sister,  and  tbe  children  and  heirs  of  Perry 
Thornton,  a  brother  of  decedent,  and  the 
children  of  Mary  Thornton  Kolm,  a  sister  of 
the  decedent 

To  said  petition,  the  respondent  Merrill, 
filed  a  protest,  and  prayed  that  letters  of  ad- 
ministration on  said  estate  be  granted  to 
him,  and  tbat  the  application  of  said  Frank 
Wright  for  letters  be  rejected.  On  the  13th 
day  of  August  1913,  said  George  Thornton 
filed  bis  verified  petition  and  affidavit  in  said 
cause,  demanding  and  requesting  that  letters 
of  administration  be  granted  to  the  aK>ellant 
Wright. 

A  hearing  was  bad  by  the  probate  court  In 
said  matter,  and  the  probate  court  thereafter 
made  an  order  denying  the  application  or  peti- 
tion of  Wright  to  be  appointed  administra- 
tor, and  granted  the  application  or  petition  of 
Merrill,  and  tlierenpon  issued  letters  of  ad- 


•For  other  «asn  ss*  saSM  topte  and  Mctlen  NtrMBBIt  la  Dm.  Dig.  a  Am,  Dig.  R«r-Ho.  Sarlas  a  Itep'r  indvzM 
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iii3tttstntt(»L  to  tbe  said  HerrOl,  from  i^Uch 
order  Wrlgbt  aivealed  tx>  the  district  court, 
and  ther«iftw  said  matter  was  bsard  upon 
tbe  records  and  flies  of  the  caas  and  Um  fol- 
lowing gtlpulatlon  of  facts: 

"It  is  hereby  stipnlated  and  agreed  by  and 
between  the  parties  faerdn,  through  thdr  re- 
spec  tire  attorneys,  as  foUow|L  to  wit: 

That  the  applicant,  Fnuik  Wrtght  Is  a 
resident  of  Bear  Lake  county,  Idaho,  and  Is  a 
person  competent  to  administer  on  the  estate  of 
the  deceased,  sitnate  In  said  Bear  Lake  coun- 
ty, Idaho. 

''(2)  That  the  said  deceased  left  no  wife  sai- 
Tlving  bixoi  that  his  only  heirs  at  law  are  his 
brothers,  and  sisters  and  nephews  and  nieces 
named  in  the  petitions  for  letters  herein,  and 
that  an  of  his  s^  Inothera  and  sisters  and 
nephews  and  nieces  are  nonresidents  at  the 
state  of  Idaho. 

"(8)  That  George  Thornton,  a  brother  of  the 
deceased,  acting  for  himself  and  the  other  said 
heirs,  has  reqaested  In  writing  filed  in  the  pro- 
bate court  of  Bear  Lake  connty,  Idaho,  the  ap- 
pointment of  the  said  Frank  Wright  as  ad- 
ministrator of  tbe  estate  of  said  deceaaed,  ^t- 
nate  in  said  Bear  Lake  connty,  Idaho. 

"(4)  That  J.  G.  Merrill,  the  protestant  and  an 
applicant  herein,  Is  a  resident  of  Bear  Lake 
county,  Idaho,  and  is  a  competent  person  to 
act  as  administrator  for  tba  estate  of  said  de- 
ceased, sitnate  In  Bear  Lake  eoonty.  Idaho,  and 
Oiat  the  aaid  J.  G.  Merrill  Is  a  creditor  of  said 
estate. 

"(5)  That  this  matter  may  be  beard  in  this 
court  at  tills  time  on  tiie  records  and  files  here- 
in and  the  &cta  stipulated  abore." 

OThe  district  court  thereafter  entered  a 
Judgment  affirming  the  decision  of  the  pro- 
bate court  In  the  appointment  of  MerrUl  as 
adfhlnlstrator  of  said  estate. 

Two  errors  are  relied  upon:  First,  that  the 
court  erred  In  affirming  the  Judgment  of  the 
probate  court  In  its  appointment  of  Merrill  as 
administrator  of  said  estate,  for  the  reason 
that  one  of  the  brothers,  on  his  own  behalf 
and  on  behalf  of  the  other  heirs,  requested  the 
appointment  of  said  Wright  as  administra- 
tor ;  second,  that  tbe  court  erred  in  appoint- 
ing said  Merrill,  for  the  reason  that  Merrill 
had  failed  to  apply  within  a  reasonable  time 
for  letters  of  administration,  and  not  until 
Wright  had  petitioned  for  such  appointment 
Merrill  claims  to  be  a  creditor  of  said  es- 
tate, and  bases  bis  application  on  that 
ground. 

[1]  Priority  In  rights  of  administration  are 
provided  by  section  5361,  Bev.  Codes,  and 
brothers  are  fourth  in  order,  and  creditors 
tenth  In  order,  under  said  section.  Wright 
claims  the  ri^t  of  appointment  under  the 
application  of  a  broUier  of  the  deceased, 
which  brother  was  a  nonresident  of  the  state. 

It  Is  admitted  that  both  Wright  and  Mer^ 
rlll  are  competent  to  act  as  such  administra- 
tor; but  it  is  contended  by  the  appellant 
that,  since  the  brother  and  other  h^rs  of  said 
deceased  requested  the  appointment,  he  had 
the  preference,  because  the  brothers  of  a  de- 
ceased are  fourth  In  the  order  entitled  to  ad- 
ministration under  tbe  provisions  of  section 
6361,  Rev.  Oodes,  and  a  creditor  la  tbe  tenth 
in  order. 

[a]  It  iM  aim  ottnteoded  that  the  brothers 


had  a  ri|^t  to  a  pt^enB06  orer  Out  creditor 
under  the  provisions  of  section  6366,  Rev. 
Oodes,  ercn  though  they  wen  nonresldenta. 

Section  S366  Is  aa  follows: 

"Administration  may  be  granted  to  one  or 
more  competent  persons,  aTthoncb  not  other- 
wise entitled  to  the  saine,  at  the  written  re- 
quest of  the  person  entitlel  filed  in  the  court. 
When  the  person  entitled  is  a  nonruident  of 
tbe  state,  affidavits  taken  ex  parte  before  any 
officer  autiioxiEed  by  the  laws  of  Oda  state  to 
take  acknowledgments  and  administer  oaths  out 
of  the  state,  may  be  received  as  primary  evi- 
dence of  the  Identity  of  the  party.  If  free  from 
suspicion,  and  the  fact  is  estaUlshed  to  the  sat- 
isfaction of  the  court," 

It  is  contended  by  counsel  for  reeiMmdent, 
under  the  provisions  at  section  S36S,  Qiat  a 
nonresident  brother  la  not  competent  to  serve 
aa  an  administrator,  and  for  that  reason  tiie 
provlslonB  of  section  6865  are  not  ai^aicable, 
and  that  the  vnitten  request  of  a  brother 
who  Is  not  competent  to  act  aa  an  admlntetra- 
tor  because  of  his  nonresidrace  does  not  come 
within  the  provisions  of  said  section;  that 
such  written  request  must  be  made  by  one 
who  la  competent  to  act  as  an  administrator 
and  a  bona  fide  resident  of  tbe  state.  Coun- 
sel dtes,  In  supttort  of  that  contention,  In  re 
Estate  of  Thomas  Beech,  68  OaL  468,  which 
case  was  decided  by  the  Supreme  Court  of 
C&Ufornla  In  June,  1883.  In  that'  case  two 
applications  were  made  for  letters  of  admin- 
istration, one  by  the  public  administrator,  afid 
the  other  by  a  person  who  based  his  claim 
upon  the  written  request  of  a  son  of  the  de- 
ceased residing  In  Great  Britain,  and  the 
trial  court  decided  In  favor  of  the  public  ad- 
ministrator, on  the  ground  that  no  effect 
could  be  given  the  request  of  tiie  son  rea- 
son of  bis  nonresidence.  The  court  there 
held,  after  reviewing  certain  other  provisions 
of  the  statute,  that  the  dedalon  of  the  trial 
court  was  correct  In  the  decision  of  the  Su- 
preme Court,  reCwenee  la  made  to  section 
1360  of  the  Code  of  Olvll  Procedure  ot  Cali- 
fornia, which  declares,  among  other  tbinga, 
that  no  person  Is  competent  or  entitled  to 
serve  as  an  administrator  who  Is  not  a  bona 
fide  resident  of  the  state.  Hint  section  cor- 
responds to  section  6356  of  the  Revised  Codes 
of  this  state.  The  court  there  also  refers  to 
section  1379  ot  the  Code  of  Civil  Procedure 
of  California,  which  la  substantially  the  same 
as  section  5365  of  the  Revised  Codes  of  this 
states  and  the  question  determined  by  that 
court  was  whether  the  two  clauses  of  said 
sections  were  repugnant  or  Irreconcilably  In- 
consistent; and  the  court  said: 

"The  former  positively  declares  that  no  per- 
son is  competent  or  enMled  to  serve  as  edmin- 
latrator  who  Is  not  a  boaa,  fide  resident  of  the 
state.  Tbe  latter  does  not  expressly  declare 
that  any  person  who  is  not  a  bona  fide  resident 
of  the  state  shall  be  competent  or  entitled  to 
so  serve.  It  says,  'when  the  person  so  entitled 
Is  a  nonreridenV  ala  identity  may  be  provoi  in 
a  certain  way.  But  'the  person  ao  entltted* 
never  can  be  a  nonresident  so  loug  as  the  clause 
which  we  luve  quoted  from  section  1S69  stands 
unrepealed.  So  the  Legislature  appears  to  liave 
provided  for  a  contingency  whi<m  cannot  arise 
under  the  law  as  It  now  stands,  and,  until  that 
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eoatbueenaj  dofei  arise,  Ite  latter  cUnse  of  MC- 
tlfm  1S79  molt  remain  pcaettcaUy  In^eiative." 

The  sections  above  referred  to  of  the  Ida- 
bo  Code  were'  adopted  from  the  GaUfonila 
Caod^  and  were  a  part  of  the  CbUfomla 
Code  btfore  the  Rerlsed  Statutes  of  1887  of 
this  state  were  adopted,  and  that  decision 
was  rendered  prior  to  1887.  We  are  there- 
fore Ihdtned  to  follow  the  OaOfbrnla  Sa- 
preme  Court  on  the  question  under  considera- 
tion and  hold  that  the  appllcatiOB  of  a  non- 
resident brother  and  other  heirs  of  ttie  deceas- 
ed does  not  give  the  person  recommended  by 
them  a  preference  right  over  any  others  enti- 
tled to  the  appointment  as  administrator  un- 
der the  proTlsfotts  of  said  section  5861. 

[S,  4]  It  Is  next  contended  that,  since  Mn- 
rill,  as  a  creditor  of  said  estate,  neglected 
and  failed  to  apply  for  letters  of  admlnlstra- 
tioii  for  more  than  a  year  after  the  death  of 
said  deceased,  and  nntll  after  the  application 
of  Wright  had  been  made,  under  the  prori* 
slons  of  section  0368,  the  court  erred  In  ap- 
pointing Wright  an  administrator.  Said  sec- 
tion Is  as  follows: 

"Letters  of  adminiittstion  must  be  granted  to 
any  applicant,  ttumgh  it  appears  tiiat  there  are 
other  jpenona  bavliu  better  rights  to  the  admfai- 
istration,  when  such  persons  mil  to  appear  and 
claim  tbe  issuing  of  letters  to  tbemselvas." 

It  appears  that  the  principal  part  of  the 
estate  of  said  deceased  was  situated  In  the 
state  of  Wyoming,  and  that  for  about  a 
year  after  the  death  of  the  deceased  Merrill 
was  attempting  to  secure  to  himself  said  en- 
tire estate  through  a  nuncupative  will  whldb 
the  Supreme  Court  of  Wyoming,  In  the  case 
of  In  re  Thornton's  Estate  supra,  held  was 
not  a  valid  will,  and  there  is  no  doubt  con- 
siderable feeling  existing  between  the  helra 
of  said  deceased  and  the  said  MerrilL  It 
also  appears  that  tbe  heirs  claim  there  Is 
considerably  more  property  in  Idaho  belong- 
ing to  said  estate  tiian  Merrill  admits  belongs 
to  the  said  estate,  and  under  all  of  the  facte 
of  the  case  It  certainly  appears  that  Wright, 
who  Is  conceded  to  be  fully  competent  to  act 
as  administrator,  ought  to  be  more  aatlsfac- 
tory  to  all  concerned  than  one  who  has 
attempted,  rightfully  or  otherwise,  to  pro- 
cure said  entire  estate  to  himself. 

Under  the  provisions  of  said  last-mention- 
ed section,  we  think  on  account  of  the  long 
d^ay  of  Merrill  In  making  his  applloUion  for 
letters  of  administration,  and  his  not  having 
made  such  application  for  some  14  months 
after  the  death  of  tbe  deceased,  and  until 
after  Wright  had  made  application  for  such 
letters,  that  the  court  erred  In  appointing 
UerrlU  as  such  administrator. 

The  Juc^ment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  la  remanded, 
with  Instructions  to  the  trial  court  to  re- 
verse ite  former  judgment  affirming  the  judg- 
ment of  the  probate  court,  and  reverse  the 
judgment  or  order  of  the  probate  court  ap- 
pointlng  Merrill  as  administrator,  and  to  re- 


mand tile  cause  to  the  probate  oonrt  Cor  fur- 
ther proceedings  in  accordance  wlttittievlnra 
expressed  in  this  opinion.  Costs  are  awarded 
toapiWUant 

ATTaHTB,  a  J.,  concaxi. 


FOX  T.  SFOKANH  INaniRNATEONAZi  BT. 

CO. 

(Supreme  Court  of  Idaho.   May  9,  1914.) 

1.  SPEomo  Pebpobmance  (|  16*)--Contraot 

TO    C0NSTB170T    PbXVATB    GBOasXHO  OTU 

Kailroad — DjcreifsK. 

Where  a  railroad  company  purchased  a 
right  of  way  across  the  lands  of  F.,  and  paid 
certain  cash  consideration,  and  entered  into  an 
agreement  to  construct  a  crossing  over  Ito 
rl^t  of  wa;  and  track  for  the  conveoience,  use, 
and  benefit  of  F.,  and  for  such  consideration, 
and  upon  the  execution  of  such  a  contract,  F. 
conveyed  to  the  railroad  company  snch  right  of 
way,  and  the  company  eonstmcted  its  load 
thereon,  it  will  not  be  saffident  excuse  to  eon- 
stitute  a  defense  to  an  action  for  specific  per- 
formance of  the  contract  that  the  roads  by  and 
over  F.'s  land  have  been  changed,  and  that  the 
railroad  track  at  the  place  where  the  crossing 
was  to  be  coostmcted  runs  through  a  deep  cut, 
instead  of  on  the  surface,  and  that  It  will  be 
necessa^  to  build  an  overhead  crossing,  in- 
stead of  a  grade  crossiiig,  and  that  the  ex-J 
pense  of  constracting  and .  m^intflininig  the 
same  will  be  heavier  than  was  anticipated  by 
the  company  at  the  time  the  contract  was  made. 

[Ed.  Note.— For  other  cases,  see  Spedflc 
Performance,  Cent  Dig.  fi|  29,  3&,  80;  Dec 
Dig.  i  16.*] 

2.  SPBCIfVC  PeBFORMANOE  (i  ei*)  —  GOHTBAOT 

TO  GoHSTBUCT  Bailboao  CBossma  —  Es- 
toppel. 

Where  the  knowledge  or  means  of  knowl- 
edge of  tbe  future  condition  or  changes  that 
may  take  place  are  peculiarly  within  the  pos- 
session of  the  railroad  company  which  Is  about 
to  construct  a  railroad,  and  has  agreed  to 
maintain  a  crossing  over  its  right  of  way  and 
track,  and  it  enters  into  a  contract  to  mslntaln 
a  crossing.  It  will  not  thereafter  be  heard  to 
complain  on  the  ground  that  the  contract  was 
anfedr  and  became  more  onerous  than  was  an- 
ticipated at  the  time  the  contract  was  entered 
Into  by  reason  of  the  track  having  to  be  laid 
through  a  cut,  instead  of  on  the  surface  of  the 
ground,  and  that  other  concfitions  Iiave  changed 
since  the  contract  was  entered  into. 

[Ed.  Note.— For  other  cases,  see  Spedfic  Per- 
formance^ Cent  Dig.  U  164;  Dee.  Dig.  | 
61.*1 

3.  Speopto  Fkbfobmanox  (i  16*)— Cohibaot 

TO    OONSTEUOT    PRIVATE    CBOBSING  OVXB 

Kailboad— DsnKSE. 

Facts  of  this  case  examined  and  consider- 
ed, and  Acid,  that  it  is  a  proper  case  for  tbe 
specific  performance  of  the  contract,  and  that 
no  just  defense  is  presented  which  would  ex* 
case  or  relieve  the  company  from  specific  i>er- 
formance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formancAt  Cent  Dig.  If  28,  85,  86;  Dec.  Dig. 

I  ie.*i 

Appeal  from  District  Court,  Boimer  Coun- 
ty; John  M.  Flynn,  Judge. 

Action  for  spedflc  performance  by  August 
Fox  against  the  Spokane  International  Rail- 
way Company.  From  judgment  for  plain- 
tUC,'  defendant  appeals.  AfSrmed. 


•For  otiMr  eases  ss*  ssme  t(9te  aad  seeUea  NtlUBKK  m  Dm.  Dig.  ft  Am.  Dig.  K«y-Na.  Serlw  ftRep'rladexaa 
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AUen  &  Aliens  of  Spokane.  Wash.,  and 
man  H.  Taylor,  of  Sandpolnt,  for  appelant 
O.  H.  Moittn,  of  Sant^Kd&t,  for  tespondent 

AILSHIB,  a  7.  Thla  action  was  bronglit 
to  compel  the  appellant  railway  company  to 
coDBtrnct  an  open  ctobbIiv  over  ita  tnuik 
wbere  it  runs  through  tiie  reopondenta  land, 
and  to  recover  damagea  for  the  failure  and 
ne^ect  ao  to  da  It  is  alleged  and  admitted 
that  aa  or  about  tiie  8th  of  Norember,  1805, 
respondent  and  appellant  entered  Into  an 
agreement,  by  the  terms  of  which  retvondent 
agreed  to  oonv^  to  the  failway  company  a 
strip  of  land  100  feet  wide,  being  ISO  fOet  on 
each  site  of  the  center  line  of  Us  railroad 
track,  across  the  S.  B.  U  of  the  N.  W.  %  and 
the  N.  W.  ^-  of  the  N.  B.  ^  of  section  S2, 
and  thereafter  the  railway  company  con- 
structed its  road  across  ibis  land.  The  com- 
pany agreed  to  pay  the  respondent  $12S  In 
cash,  and  to  construct  and  maintain  an  open 
crossing  orer  its  right  of  way  and  track  near^ 
by  the  respondent's  lesldeace.  ^e  right  of 
way  granted  moa  through  reapondenf  s  land, 
dividing  It  Into  two  tracts,  one  on  eadt  side 
of  the  railroad  tra(^  Pursuant  to  this  agree- 
ment the  respondent  executed  and  delivered 
to  aivdlant  a  deed  for  the  right  of  way 
across  the  land,  and  appellant  paid  there- 
for $125,  and  at  the  same  time  executed  and 
deUvered  to  respondent  a  written  agreement 
for  the  oonstmctlon  of  the  crosslnft  whldi 
agreonent  Is  as  follows: 

"Laclede.  Idaho,  Nov.  8.  1905. 

"Poranatit  to  a  deed  executed  this  date  for  a 
right  of  way  sraoted  by  August  Fox  to  the 
Spokane  iDternational  Railway  Company  across 
K.  W.  %  of  N.  E.  14  and  S.  B.  ^  of  N.  W. 
Sec.  82,  Twp.  66  N.,  R.  3  W.,  Boise  morldlan. 
the  said  railway  agrees  to  cons  tract  and  main- 
taiB  an  open  croseing  across  said  right  of  way 
on  the  road  used  by  said  Fox  leading  east  from 
his  residence.  [Sinied]  Spokane  International 
Railway  Company,  by  Arthur  3.  Shaw,  XUsht  of 
Way  Agent."^ 

After  the  road  was  constmctedr  the  mat- 
ter ran  along  from  time  to  time  without  any 
crossing  being  made,  and  in  tbe  meanwhile 
It  appears  that  some  change  was  made  in 
the  public  road  or  thoroughfare  across  and 
by  respondent's  land.  In  the  summer  of 
1912  the  railroad  company  fenced  Its  right 
of  way,  without  making  provision  for  the 
construction  of  the  crossing  as  provided  for 
In  its  agreement  Thereafter,  on  the  6th  day 
of  August,  1912,  respondent,  through  his  at- 
torney, made  written  demand  upon  appellant 
for  the  construction  of  the  crossing,  and 
thereafter,  on  the  6th  day  of  August,  1912, 
the  president  of  the  appellant  company,  D. 
C.  Corbin.  wrote  to  the  attorney  for  respond- 
ent In  reply  to  the  demand  for  the  constnxc- 
tlon  of  tbe  crossing  as  follows: 

"Spokane  International  Railway  Co., 
"Spokane,  Washington,  Angust  6,  1912. 
"Mr.  6.  H.  Martin,  Attorney,  Sandpoint,  Ida- 
ho—Dear Sir:  I  have  your  letter  of  the  5th 
Inst  Ton  may  inform  your  client  that  we  will 


comply  with  onr  agiewaent  with  Mm  very  shoKt- 
^  ToDES  tndy,  XSignsd]  Di  a  OoifalB,  Pzesi- 

The  controveny  arose  over  the  fact  that 
the  railroad  company  had  made  a  deep  cat 
through  respondenf  B  land  In  the  place  where 
It  was  agreed  this  crosdng  should  be  main- 
tained, and  it  became  Intpracticable  to  con- 
struct and  maintain  a  grade  crossing  bnt,  on 
the  contrary,  would  be  necessary  to  oonstmct 
and  maintain  an  overhead  croealog  in  the 
event  any  crosdng  la  maintained  there  at 
au. 

[1-S]  The  chief  contention  made  by  aipp^- 
lant  is  that  to  construct  and  maintain  an 
overhead  crossing  over  appellant's  road  will 
be  a  continuing  and  perpetual  expense  and 
diarge  on  the  railroad  company,  and  that 
the  failure  to  oonstmct  sutdi  croeslng  can  be 
adequately  compensated  in  damages,  and 
that  under  such  dxcomstanoea  spedflc  per- 
formance should  not  be  ordered.  In  jostia- 
catlon  and  support  of  this  contention,  aK>el- 
lant  quotes  at  length  from  Pomeroy  on  Con- 
tracts at  section  186,  where  the  author  dl»- 
casses  the  subject  of  spedflc  performance  aa 
follows: 

"Not  only  most  the  agreonent  be  fair  and 
reasonable  In  its  terms  and  ita  snrronnting  dr- 
cunutanees,  it  is  also  a  well^ettled  doctrine 
that  its  specific  execution  mast  not  be  oppres- 
sive— that  is,  tbe  performance  must  not  be  a 
great  hardship  to  the  parties.  This  rule  in- 
cludes the  one  treated  of  In  tbe  last  sectioa, 
since  every  unfair  contract  is  essentially  oncon- 
scioD^le  and  hard;  but  it  is  more  extensive, 
rince  the  oppressive  nature  of  tbe  performance 
may  result  from  tbe  situation  or  relations  of  the 
parties  exterior  to  and  nnoonnected  with  tbe 
terms  of  the  contract  Usdf  or  the  circnmstancea 
of  iU  conclusion.  The  oppression  and  hard- 
ship, tiierefore,  wUch  fall  within  tiie  scope  of 
tiie  doetalne  may  result  from  the  uneqnaL  nn- 
consdonahle  provisioni  of  the  oonttact  itself  or 
from  external  facts,  events,  or  circumstances 
which  control  or  affect  the  sftoation  and  rela- 
tions of  the  defendant  with  respect  to  tbe  per- 
formance." 

In  our  opinion,  tbe  present  case  is  not  one 
presenting  such  &ct8  as  will  bring  It  within 
the  rale  which  Mr.  Pomeroy  suggests.  Here 
the  contract  was  fairly  made,  and  the  facta 
were  equally  known  to  both  parties.  Tbe 
promise  to  construct  and  maintain  the  cross- 
ing was  part  of  the  consideration  for  the 
right  of  way,  and,  while  its  maintenance  will 
be  a  continuing  and  permanent  charge  on  the 
railroad  company,  that  was  necessarily  In- 
cluded in  the  terms  of  the  contract,  and  must 
have  been  foreseen  and  contemplated  at  the 
time  of  the  execution  of  the  contract  While 
It  may  not  have  been  anticipated  that  a 
grade  crossing  could  not  be  maintained,  that 
knowledge  was  peculiar  to  the  railroad  com- 
pany, and  not  to  the  landown^,  and  respond- 
ent cannot  t>e  charged  with  such  knoiriedn. 
or  with  in  any  way  overreaching  appellant 
in  securing  a  contract  for  a  more  expensive 
crossing  than  It  could  foresee  or  anticipate. 
The  company  had  charge  of  establishing  Its 
grades,  and  in  so  laying  its  road  as  to  make 
a  cot  at  the  place  where  ttds  cnsdng  was 
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to  be  boUt.and  maintained,  Od  tlie  oUmx 
hand,  it  tbe  court  should  refuse  to  decree  a 
specific  performaDue  of  this  contract.  It  would 
result  in  perpetually  lessening  the  value  of 
respondent's  land  and  impairing  Its  use  to 
the  owner,  and.  If  he  should  want  to  sell  It 
to  some  one  else,  be  would  not  be  able  to 
realize  as  much  from  such  sale  without  this 
crossing  as  he  would  be  able  to  get  with  It* 

This  case  seems  to  fall  within  the  rule 
adopted  in  Lane  t.  P.  ft  I.  N.  R7-  Co..  8 
Idaho,  230.  67  Pac.  666,  and  the  discussion 
contained  In  the  opinion  of  that  case  Is  well 
applicable  here. 

Tbe  Judgment  should  be  afilrmed,  and  It 
Is  so  ordered.  Costa  awarded  In  favor  of 
respondent 

SULLIVAN,  J.,  Goncors. 


SWAN8TR0M  v.  VROSfT. 
(Supreme  Court  of  Idaho.    May  12,  1914.) 

1.  Masteb  and  Sebvant  (J  278*>~lKJaBiJC8  to 

SeBVANT  —  NEGLIOBNCE  —  SUFFUCIENCT  OF 
SVZDKHCB. 

Facts  of  this  case  examined,  and  Mid  eat' 
ficient  to  snpport  a  verdict  that  tJie  defeodaot 
waa  guilty  of  negligence,  and  to  warrant  a  ver- 
dict and  judgment  for  damages. 

VBjA.  Note.— For  other  cases,  see  Master  and 
Servaot.  Cent.  Dig.  «  964,  956-958,  900-969, 
m\  977;  Dec.  Dig.  8  27a*] 

2.  Appeal  and  Bkbob  (S  1002*)  —  Vkbdiot — 
Evidence— Master  and  Sebvant. 

Where  a  log  decker  waa  Injured  by  being 
knocked  oS  the  deck  by  a  "gunning"  log,  ana 
sues  bis  employer  for  damages,  and  cbarges 
that  the  master  was  negligent,  m  tb«t  be  fur- 
nished a  deaf  teamster  to  drive  th»  team  that 
was  doing  tbe  cross-hanllng,  and  that  he  ifld 
not  furnish  a  reasonably  safe  place  for  the 
team,  and  that,  on  tbe  contrary,  the  place  where 
the  team  bad  to  walk  was  bo  muddff',  swampy, 
and  onsafe  that  it  irritated  and  excited  tbe 
team  so  that  they  could  not  be  stopped  upon 
signal,  and  that  his  injuries  resulted  from  ei- 
ther a  failure  of  the  driver  to  hear  tbe  signal 
or  the  inability  of  the  driver  to  stop  tbe  team 
upon  receiving  ue  signal,  and  there  is  some 
cvideDce  in  tbe  record  wbicb  would  sustain  ei- 
ther one  or  both  of  the  contra  tions,  the  ver- 
dict and  judgment  In  flavor  of  tbe  party  injured 
vrill  not  be  wsturbed,  even  tboogb  tbe  prepon- 
derance of  tbe  evidence  is  against  hii  conten- 
tion. 

rBd.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig-  H  3836-S087;  Dee.  Dig.  | 
1002.*] 

Appeal  from  District  Court,  Bonner  Oonn- 
ty;  John  M.  Flynn,  Judge. 

Action  by  Otto  Swanstrom  a^^lnst  W.  E. 
FrdM,  doing  business  as  the  Frost-Cope  Lum- 
ber Company.  From  Judgment  for  plalntUT, 
dcfendnnt  appeals.  Afltrmed. 

O.  H.  Martin,  of  Sandpolnt,  for  appellant. 
O.  J.  BandeliD,  of  Sandpolnt,  and  Qeoi^  M. 
Ferris,  of  Spokane,  Wash.,  for  respondent 

AILSHIB,  a  J.  Ttds  action  waa  InaUtat- 
ed  by  the  plaintiff  In  the  lower  court  for  the 
recovery  of  damages  for  personal  Injuries  re- 


wltlw  from  the  alleged  negligence  of  the  de- 
fendant The  plaintiff  received  bis  injuries 
while  "decking"  logs.  It  ai^>ears  that  tibe 
plaintiff,  who  is  reqwndent  in  this  court, 
was  a  log  decker,  and  was  set  to  work  by  ap- 
pellant decking  sawloga  while  the  logs  were 
being  hauled  upon  tlie  deck  by  means  of  a 
team  atta<±ed  to  a  long  chain,  and  the  logs 
were  thus  b^ng  elevated  to  the  deck  by  a 
method  .called  "croes-hauUng."  Tbe  team 
was  driven  ,  by  adother  emjfl.os6  of  the  appel- 
lant While  tbe  logs  were  bdng  hauled  up 
tbe  akldway  to  the  deck,  it  was  the  du^  of 
respondent  to  signal  the  teamster  whenever 
he  desired  the  team  to  stop,  and  it  was  tbe 
duty  of  tbe  teamster  to  atop  on  ttn  rignal 
from  the  man  on  the  deck. 

The  grounds  of  negligence  charged  are 
(1)  that  the  teamster  employed  by  appellant 
was  deaf,  and  could  not,  and  did  not,  bear 
the  signal  to  stop,  and  (2)  tliat  tbe  ground 
over  which  tbe  team  had  to  travel  In  hauling 
the  logs  onto  the  deck  was  so  muddy,  swam- 
py, and  In  such  a  daogerouB  condition  as  not 
to  afford  the  team  sure  or  safe  footing,  which 
resulted  in  irrltatli^  the  team,  and  rendering 
them  unmanageable,  and  maldDg  It  Impoasl- 
ble  to  stop  them  promptly  on  giving  the  sig- 
nal. 

In  hauling  a  log  onto  the  deck,  after  tbe 
deck  had  been  built  to  a  helgbt  of  about  16 
feet,  one  end  of  the  log  moved  up  the  skid- 
Tray  faster  than  the  other,  pointing  crosswise 
of  the  deck,  which  is  called  by  lumbermen 
"gunning."  The  respondent  claims  that  he 
gave  two  or  three  signals  to  tiie  driver  to 
stop,  but  that  the  driver  either  failed  to  hear 
the  signal  or  neglet:ted  or  was  unable  to  stop 
tbe  team,  and  so  they  ke(>t  gi^g.  and  re- 
s[>ondent,  In  his  effort  to  get  out  of  the  way 
of  the  log,  was  thrown  off  the  dedc,  receiv- 
ing severe  injuries,  for  which  this  action  has 
been  prosecnted.  Tbe  case  was  tried  to  a 
Jury,  and  a  verdict  rendered  In  favor  of  tbe 
respondent,  and  this  appeal  was  thereupon 
prosecuted. 

[1,2]  It  is  contended  that  the  evldenos 
falls  to  disclose  any  negligence  on  the  part 
of  tbe  appellant,  and  tiiat,  on  ttie  contrary, 
the  respondent  both  assumed  the  risk  and 
was  guilty  of  contributory  negligence. 

If  we  were  adjudgli«  this  case  la  the  ca- 
VaiAtj  of  Jarors  for  the  purpose  of  weighing 
the  evidence  and  determining  the  preponder- 
ance of  the  evldoioe,  yn  are  Inclined  to  the 
opinion  that  upon  tbe  record  as  It  comes  to 
us  on  aiqpeal  we  should  oondtide  that  the 
respondent  both  aswimed  tbe  risk  and  so 
contributed  In  Diligent  acts  as  to  bar  a  re- 
covery. We  are  mindful,  however,  of  tbe 
fact  that  In  this  case  there  must  have  been 
some  circumstances  and  conditions  which 
confronted  the  Jury  and  trial  court  which 
we  cannot  see  or  learn  from  a  record.  There 
Is  also  some  evidence  In  Uie  record  which 
may  be  considered  material  and  substantial 
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tliat  would  support  iocb  a  verdict  In  oar 
optnlon,  there  Lb  snflklent  In  this  case  to 
bring  It  within  the  rule  this  coart  has  an- 
nounced In  Adams  t.  Bunker  Bill,  etc.,  Co., 
12  Idaho,  637.  89  Pac  624,  11  U  R.  A.  (N.  S.) 
844;  Carscallrai  t.  Oceor  d'Alene,  etc.,  Co., 
16  Idaho,  444,  98  Pac.  622, 16  Ann.  Can.  544 : 
W  heeler  v.  O.  R.  &  N.  Co.,  16  Idaho,  375,  102 
Pac.  347;  Maloney  v.  Winston  Bros.,  18  Ida- 
ho, 740,  111  Pac.  1080,  47  li.  B.  A.  <N.  S.) 
634;  Maw  v.  Coast  Lumber  Co.,  19  Idaho, 
396,  114  Pac.  9:  Staab  v.  Rocky  Mt  TeL  Co., 
23  Idaho,  314, 129  Pac.  1078;  and  Calkins  v. 
Blackwell  Lumber  Co.,  23  Idaho,  128,  129 
Pac.  436. 

The  question  argued  by  appellant  that  re- 
spondent was  at  fault.  In  that  he  received 
the  Injury  while  attempting  to  "square"  the 
log  by  throwing  his  weight  on  It  when  it  was 
''gunning,"  is  not  a  controlling  question  here. 
This  question  went  to  the  jury,  and  they  evi- 
dently thought  the  respondent  did  not  act 
negligently  or  recklessly.  The  jury  may  have 
concluded  that  the  team  used  on  the  "cross- 
haul"  was  not  a  safe  team,  or  that  the  driver 
was  deaf,  and  that  the  employer  was  negli- 
gent in  furnishing  such  a  team  or  such  a 
driver,  or  in  both  respects.  These  reasons 
were  advanced  by  respondent  as  grounds  of 
negligence  on  the  part  of  the  employer. 

We  find  no  error  in  the  giving  or  refusing 
to  give  instructions. 

TbB  judgment  is  afflraed<  Costa  awarded 
In  favor  of  respondent 

SULLITAN,  concurs. 


BIGHABDSON  r.  B0HNB7. 
(Supreme  Court  of  Idaho.   May  7,  1014.) 

1.  Appkal  and  Ebbob  (S  1026*)— Rkvibw— 
Habuless  Errob. 

No  judsrment  will  be  reversed  upon  appeal 
by  reason  of  errors  or  defects  In  the  proceediogB 
below  wbich  do  not  affect  the  substantial  rights 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4029,  4030 ;  Dec.  Dig.  S 
1026.^] 

2.  BOCVDABDBS  ({  37*)— HOUBSTEAD  ERTiaxS 
— EVIDINCK. 

Evidence  examined,  and  held,  that  there  is 
substantial  evidence  to  support  the  verdict  and 
findings  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries 
Cent  Dig.  H  184r-l»4;  Dec.  Dig.  |  87.*] 

Appeal  from  District  Court  Fronont  Coun- 
ty; James  O.  Owlnn,  Judge. 

Action  by  George  A.  Blchardson  against 
Joseph  D.  Bohn^.  Ju^ment  fOr  plaintiff, 
and  defendant  appeals.  Affirmed. 

MlUsaps  &  Moon,  of  St.  Anthony,  for  ap- 
pellant  Soule  ft  Soule,  of  St  Anthcmy,  for 

respondent 

WAI/TERS,  District  Judge.  This  action 
was  commenced  by  the  plaintiff  for  the  pur- 
pose of  ascertaining  and  determining  the 


true  boundary  line  between  the  homestead 
entries  of  the  plalntlfl  and  the  defendant 
Joseph  D.  Bohney.  The  plalntlfl  and  defend- 
ant dtflered  as  to  the  location  of  said  line  ma 
established  by  the  original  goronment  sur- 
vey. By  answer  the  defradant  put  in  Issoe 
the  allegatlona  of  the  complaint  as  to  tbe 
location  of  said  line,  and  such  question  was 
by  trial  presented  to  a  jury,  who  returned 
a  general  verdict  in  favor  of  the  plaintiff, 
and  made  answers  to  Interrogatories  In  eacb 
instance  favorable  to  the  contention  of  the 
plaintiff.  The  defendant  brings  this  action 
here  for  review  upon  ten  assignments  of  er- 
ror, the  first  nine  of  which  urge  that  tbe 
court  etreA  in  overruling  the  defendantfa 
objection  to  some  several  questions  on  the 
ground  that  tbe  same  were  incompetent,  im- 
material, and  irrelevant  were  not  proper  re- 
buttal, or  were  not  propM-  cross-examina- 
tion. 

1.  The  record  discloses  that  this  action 
consumed  five  days  for  trial,  and  that  22 
witnesses  wwe  called  and  testified,  the  great- 
er number  of  them  being  returned  to  the 
stand  more  than  once ;  the  transcript  of  the 
testimony  being  over  600  pages  in  volume. 
From  die  lengtti  of  time  occupied  in  trylnir 
the  case  and  the  number  of  witnesses  called. 
It  may  readily  be  eeea  that  it  would  be  quite 
extraordinary  if  erroneous  ruUngs  of  the 
trial  court  upon  some  several  Questions  on 
the  ground  that  tbe  same  were  incompetent, 
immaterial,  and  irrelevant,  or  not  proper  re- 
buttal or  proper  cross-examination,  would 
constitute  reversible  error,  such  as  to  author- 
ize or  justify  tbe  judgment  being  disturbed, 
where  no  controlling  principle  of  law  was- 
involved.  Counsel  for  appellant  however,  con- 
cede that  the  law  of  the  case  as  announced 
and  invoked  by  the  trial  court  was  correct. 

[1]  We  can  note  no  error  In  the  particu- 
lars assigned  sufficient  to  authorise  or  re- 
quire a  reversal  of  this  judgment  for,  if 
there  is  any  error  In  the  rulings  questioned, 
it  is  but  purely  technical,  and  in  no  sense 
and  no  manner  prejudicial,  and,  at  most  can 
only  be  such  harmless  or  tedinical  error  as 
abounds  In  every  trial  of  some  considerable 
length  which  is  vigorously,  and  oftentimes 
blunderingly,  contested.  This  court  Is  ad- 
monished by  section  4231  of  the  Revised 
Codes  that  no  judgment  shall  be  reversed 
or  affected  by  reason  of  errors  or  defects 
which  do  not  affect  the  substantial  rl^ts  of 
the  parties. 

[2]  2.  It  is  further  lastly  urged  by  counsel 
for  appellant  in  assignment  of  error  No.  10 
that  the  verdict  and  findings  of  the  jury 
were  not  in  accordance  with  the  evidence.  It 
may,  in  short  be  said  that  there  ta  very  sub- 
stantial evidence  to  support  the  verdict  and 
findings  of  the  jury  and  the  judgment  duly 
entered  herein,  and  that, -in  accordance  with 
the  provisions  of  section  4824  of  the  Revised 
Codes,  requiring  "that  whenever  there  la 
substantial  evidence  to  support  a  venlict 
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the  aana  eball  not  be  set  aaide,"  ttw  Judg- 
lueDt  entered  herein  sbould  not  be  Mt  aside 
and  is  hereby  affirmed. 

Coats  axe  awarded  to  respondent 


AiLSHus.  a  J., 

cor. 


and  SULtilTAN,  J«  con- 


MILLER  T.  ELASNER.   (No.  1573.) 

(Snpreme  Court  of  New  Mexloo.  28, 
1914.) 

(B^UaiuM  bv  the  Oourk) 

1.  Injvnonoir  <}  114*)  — Pawim— Watbm 
AND  WAm  GouaanB. 

It  ii  a  famUlar  and  fundamental  role  that 
a  court  can  make  no  decree  affdetfng  the  rights 
of  a  person  over  whom  it  has  not  obtained  ju- 
risdiction, or  between  the  partfes  before  it, 
which  10  tax  involTea  or  dependa  upon  the 
rights  of  an  absent  person  that  complete  and 
fin^  jTMtice  cannot  be  done  between  the  par- 
ties to  the  suit  without  affecting  those  rights. 
Held,  in  a  suit  to  enjoin  A.  from  interfering 
with  a  certain  ditch  and  the  diatributlon  of 
water  therefrom,  where  A.  was  acting  under 
aothorit?  of  B.,  not  a  part;  to  the  suit,  and 
who  owned  an  interest  in  the  ditch,  and  con- 
ducted water  through  the  same  for  the  irriga- 
tion of  her  lands,  that  B.  was  a  necessary  par- 
ty to  the  suit,  as  cbmplainant'i  right  to  the 
relief  depended  upon  an  adjudicatioD  of  bis  rig^t 
to  the  uae-of  the  ditch  and  water  as  against  B. 

[Ed.  Note.— For  other  caaes,  aee  Injunction, 
Cent.  Dig.  H  202-220;  Dec  Dig.  |  114.*] 

2.  pAKras  (I  84*)— OBJEonoN— Waivkb. 

The  general  rule  is  that  a  defendant  must 
take  advantage  of  the  defect  of  parties  defend- 
ant by  demurrer  or  answer,  failii^  in  which  the 
objection  Is  waived,  but  this  rule  does  not 
apply  to  an  indispeuBable  party,  and  where  the 
court  may  not  proceed  to  a  decree  or  judginent 
without  his  presence. 

[Ed.  Note.— For  other  cases,  see  Parties,  Gent 
Dig.  H  1S4-142, 171 ;  DecTDig.  !  84.*] 

8.  Judgment  (J  138*)— DaFATTT,T— Vacation. 

A  defatilt  judgment  will  be  aet  aside  aa  ir- 
regular, when  ft  appears  that  the  real  party  in 
tDtereat  waa  not  made  a  party  defendant. 

[Ed.  Note.— For  other  cases,  see  JodgmeftL 
Cent  Dig.  U  249-2S1,  254;  Dee.  JXg.  {  188.*] 

Appeal  from  District  Conrt,  Lincoln  Oonn- 
ty ;  EL  L.  Medler,  Judge. 

Action  by  Hnrlm  M.  Miller  against  LUIle 
G.  Klasner.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded. 

Benehan  k  Wright,  of  Santa  for  appel- 
lant Geo.  B.  Barber,  of  Carrlztno.  for  ap- 
pellee. 

ROBERTS,  C.  J.  Appellee  Instituted  this 
action  In  the  district  court  of  Lincoln  county, 
to  enjoin  ap];>enant  from  interfering  with 
bis  right  to  the  use  of  a  stated  amount  of 
the  water  flowing  through  an  Irrigation  ditch, 
known  as  "the  sdiool  land  ditch."  through 
which  water  was  dlrerted  from  the  Rlo  Hon- 
do for  the  Irrigation  of  appellee's  lauds,  and 
certain  lands  alleged  to  be  under  the  con- 
trol of  appellant  The  prayer  was  for  a  de- 
termination of  the  rights  of  the  parties  in 
and  to  said  waters,  and  an  allotment  of  tbe 
use  thereof  upon  certain  days  of  each  week, 


and  injunction  against  apjtdlant  restralainf 
her  from  interfering  with  the  water  during 
the  time  appellee  was  awarded  its  use,  and 
for  general  r^ef.  Appellant  answered,  deny- 
ing generally  the  allegatlona  of  the  bill  She 
also  filed  a  cross-complaint,  by  which  she 
asked  for  afflnnatlye  relief  against  appellee. 
A  referee  was  appointed  by  the  court  to  tase 
the  testimony  and  report  the  same  to  tbe 
court  Such  referee  served  notice  of  the  time 
and  place  of  hearing  by  mailing  to  tbe  at- 
torney of  each  party  a  written  notice  there- 
of. Appellant's  attorney,  George  W.  Prlch- 
ard,  Esq.,  who  resided  In  Santa  F6,  receiv- 
ed the  said  notice,  and  immediately  notified 
the  referee  that  he  would  not  be  able  to  be 
present  at  the  time  fixed,  by  reason  of  pre- 
vious engagements.  He  also  stated  that  he 
would  notify  his  client,  so  that  she  could 
make  other  arrangements.  The  referee  there- 
upon mailed  a  notice  of  the  time  and  place 
of  bearing  to  the  appellant,  by  registered 
mail,  but  this  notice  was  mlssent  by  the  post 
office  authorities  to  Roswell,  N.  M.,  and  ap- 
pellant did  not  receive  the  same  nnUl  some 
time  after  the  bearing.  Appellant  denied  re- 
ceiving any  Information  from  her  said  at- 
torney of  his  receipt  of  said  notice  and  in- 
ability to  be  present  At  the  time  and  place 
appointed,  or  an  adjourned  date,  the  referee 
proceeded  to  take  the  testimony,  and  reported 
the  same  to  the  court  The  court,  upon  mo- 
tion, and  without  notice  to  appellant,  pro- 
ceeded to  consider  the  testimony  so  taken 
and  the  referee's  report,  and  rendered  Judg- 
ment thereon.  By  its  judgment  the  court 
awarded  and  decreed  to  the  appellee  a  two- 
tblrds  in  said  ditch  and  all  the  water  flow- 
ing therein,  and  to  Ellen  Casey,  mother  of 
appellant  not  a  party  to  the  suit  a  one- 
third  interest  In  said  ditch  and  all  tbe  water 
flowing  therein.  Thereupon  the  court  pro- 
ceeded to  and  did  apportion  the  use  of  said 
■water  between  the  appellee  and  ESlen  Casey, 
specl^rlng  the  days  of  eadi  week  when  each 
party  should  have  the  right  to  the  use  of 
the  water.  Appellant  was  perpetually  en 
joined  from  Interfering  with  said  ditch,  oi 
the  use  of  the  water  which  was  awarded  to 
appellee.  From  the  record  before  us  It  Iff 
apparent  that  appellant  was  either  the  agent 
of  her  mother,  Ellen  Casey,  or  was  a  tenant 
In  common  with  her  mother  and  others  In 
and  to  the  lands  over  which  she  exercised 
supervision  and  control.  Within  a  few  days 
after  the  judgment  was  entered,  appellant 
moved  the  court  to  set  the  same  aside  for 
divers  reasons,  stated  In  her  motion.  This 
motion  was  overruled,  and  tbe  cause  was  re- 
moved to  this  court  by  appesL 

[1]  Appellant  contends  that  the  court 
should  have  vacated  the  decree,  because  she 
had  no  opportunity  to  defend  her  rights. 
Waiving  this  question,  however,  the  judg- 
ment in  question  should  have  been  set  aside, 
because  It  appears  from  the  decree  itself  that 
Ellen  Casey  was  a  necessary  and  Indi^pen- 
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sable  party  to  tlie  action.  It  Is  s  familiar 
and  fundamental  rale  that  a  conrt  can  make 
no  decree  affectln;  the  rights  of  a  person 
orer  whom  It  has  not  obtained  Jarlsdlctlon, 
or  between  the  parties  before  It,  which  so 
far  Involves  or  depends  upon  the  rights  of  an 
absent  person  that  complete  and  final  jastice 
cannot  be  done  between  the  parties  to  the 
suit  without  affecting  those  rights.  Shields 
et  al.  T.  Barrow,  17  How.  130,  15  L.  Ed.  158. 
In  this  case  appellee's  right  to  the  relief 
which  he  sought  necessarily  depends  upon  a 
determination  of  his  right  to  the  use  of  the 
ditch  and  water  as  against  Ellen  Casey,  or 
the  principals,  represented  by  appellant  Un- 
til this  right  was  determined  the  court  could 
not  rightfully  enjoin  appellant  from  using  the 
water,  as  the  representative  of  these  absent 
parties.  The  Injunction  was  necessarily  pred- 
icated upon  the  prior  determination  of  these 
rights.  The  interest  of  Ellen  Casey  was  nec- 
essarily so  Interwoven  with  the  interests  of 
the  parties  to  this  suit  that  no  decree  could 
possibly  be  made,  aflfecting  the  rights  of  those 
before  the  court,  without  operating  upon  her 
Interest.  Such  being  the  case,  she  was  an  in- 
dispensable party,  without  whom  the  court 
could  not  lawfully  proceed.  C.  S.  M.  Co.  v. 
V.  &  G.  H.  W.  Co.,  1  Sawyer,  685,  Fed.  Cas. 
No.  2,990.  When  this  fact  was  developed 
by  the  evidence,  even  though  It  had  not  been 
raised  by  the  pleadings,  the  court  should 
have  taken  notice  of  the  same  and  have  di- 
rected that  the  cause  stand  over,  in  order 
that  such  party  could  be  brougbt  in.  As 
was  said  by  the  Massachusetts  Supreme 
Court,  In  the  case  of  Schwoerer  v.  Boylston 
Market  Association,  99  Mass.  285:  "If  there 
be  an  omission  of  an  indispensable  party,  so 
that  a  complete  decree  cannot  be  made  with- 
out him,  the  court  will  Itself,  ex  mero  motu, 
take  notice  of  the  fact,  and  direct  the  cause 
to  stand  orer,  In  order  that  such  new  party 
may  be  added." 

[J]  While  It  Is  true,  the  general  rule  Is  that 
a  derondant  must  take  advantage  of  the  de- 
fect of  parties  by  demurrer  or  answer,  fall- 
ing In  which  the  objection  Is  waived,  s^Yl 
this  rule  does  not  apply  to  an  Indispensable 
party,  and  where  the  court  may  not  proceed 
to  a  decree  or  Judgment  without  his  presence. 
Peck  V.  Peck,  33  Colo.  421,  80  Pac.  1063; 
Etenlson  v.  Jerome,  43  Colo.  456,  96  Pac.  166. 

[3]  The  only  remaining  question  then  Is 
whether  the  objection  that  there  Is  the  want 
of  a  necessary  and  Indispensable  party  can 
be  taken  after  a  Judgment  by  default,  by 
motion  to  set  aside  the  Judgment  This  ques- 
tion was  answered  In  the  affirmative  by  the 
Supreme  Court  of  Texas,  In  the  case  of  Ebell 
V.  Burslnger,  70  Tex.  120,  8  S.  W.  T7.  The 
court  say:  "The  court  should  not  render  a 
Judgment,  there  being  the  want  of  a  neces- 
sary party  to  a  suit  The  defendant  in  such 
a  case  has  a  right  to  presume  that  the  court 
will  not  enter  an  erroneous  judgment  against 
him,  and  hence  should  not  be  held  In  default 


untn  the  necessary  party  la  bnni^t  b^re 
the  court  If  Judgment  by  dtfanlt  be  taken, 
it  should  be  set  aside  upon  motion;  and  In 
case  the  moticm  be  overmled  it  will  be  re- 
versed upon  appeal  or  a  writ  of  error."  See, 
also,  Sfonday  t.  Vance,  11  Tex,  C3v.  App. 
374,  82  S.  W.  569,  and  Black  on  Judgments 
(2d  Ed.)  f  326,  where  the  author  says  that  a 
Judgmoit  taken  by  default  will  be  set  aside 
as  irregular,  when  it  appears  that  a  real 
par^  In  Interest  was  not  made  a  party  de- 
fendant. 

This  being  true,  the  trial  court  should  have 
sustained  appellant^s  motion  to  Taeate  and 
set  aside  the  Judgment  Tor  its  failure  so 
to  do  the  Judgment  must  be  reversed  and  the 
cause  remanded,  with  instructions  to  sastaia 
the  motion  to  vacate  the  Judgment,  and  to 
proceed  no  further  until  the  necessary  par- 
ties are  made  parties  defendant  by  amend- 
ment, and  that  upon  appellant's  fftllnre  to 
do  this  the  suit  he  dismissed,  unless  by 
amendment  issue  can  be  Joined,  that  the 
rights  of  others  will  not  be  affected  by  the 
Judgment;  and  It  is  so  ordered. 

HAMNA  and  PAKKER,  concoE. 


BTATD  T.  PHOBBRT.   (No.  156S.) 

(Supreme  Court  of  New  Mexico.    ApiU  28, 
1914.) 

1.  IlTDICTMENT  ANO  InFOBITATJON  (|  110*)  — 
SOFFICIENCT— liAHOtJAOE  OF  StATUTB. 

Ad  indictment  for  embezzlement  under  sec- 
tion 1123,  Gomp.  Laws  1897.  in  the  exact  lan- 
guage of  the  statute  Is  sufficiently  specific  to 
require  do  amidlfication.  It  is  only  where  the 
terms  of  a  statute  are  so  general  as  to  re- 
quire specification  of  detail  in  order  to  identi^ 
a  given  transaction  with  which  it  is  sought  to 
charge  a  defendant  that  the  allegations  of  an 
indictment  must  be  expanded  beyond  the  stat- 
utory terms.  To  allege  that  a  persoh  has 
fraudulently  embezzled  and  converted  to  his 
own  use  the  money  of  another  is  to  allege  that 
he  Bo  did  with  intent  to  defraud.  To  do  an  act 
franduleotly  is  to  do  it  with  intent  to  cheat  and 
defraud. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Infnmattoii*  OmtL  Dig.  H  286-384;  Dec. 
Dig.  s  HOT 

2.  Cbiminal  Law  ({  603*)— Motion  fob  Cos- 
tinuance — sttfficrenct. 

A  motion  for  a  continuance  which  teils  to 
allege  that  the  affiant  believes  in  the  truth  of 
the  fact  to  be  testified  to  bv  the  atnent  wit- 
ness, as  required  by  section  29S6,  Comp,  Laws 
1897,  is  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ff  UMS-lltftli  Dec  Dig.  < 
603.*] 

8.  Bmbezzmmut  a  80*}— InmoniBHT— Ai.- 

LKOAHON  OF  0WHEB8HSP. 

The  title  to  money  which  Is  contracted  to 
be  deposited  by  the  vendee  to  the  credit  of  one 
tenant  in  common  is  properly  laid  in  sncfa  ten- 
ant in  common,  notwithstandlBg  Us  cotensnt 
may  be  oititled  to  his  share  ci  the  fund  upon 
an  accounting  between  them. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment. Cent.  Dig.  |}  44,  46;  De&  Dig.  S  90.*] 


•For  other  cssan  im  som  topic  and  sseOoB  NVHBBR  in  Dec  Dig.  A  Am.  I>lg.  Kiy-Ko.  BsrltB  *  Bsp'r  ladsxw 

Digitized  by  Google 


N.  M.) 


STATE  T. 


PROBEBT 


1109 


4.  Smbszziamzht  a  35*)— IsDicnoiwr— Va- 
riance. 

"Where  a  vendee  covenants  with  a  vendor 
to  deposit  In  a  bank  to  his  credit  a-ram  of  mon- 
ey pendiog  an  Investigation  of  title  to  the  real 
estate,  and  attempts  to  perform  his  contract 
by  drawing  his  check  in  tavor  of  the  bank  for 
the  amount,  which  check  and  the  proceeds 
tbereof  are  embeuled  by  the  president  of  the 
bAJik,  and  are  never  so  deposited,  and  where  the 
<^eck  is  not  treated  by  the  parties  as  a  pres- 
ent deposit  of  the  amoant,  the  title  to  the 
check  and  the  proceeds  thereof  remain  the 
proiperty  of  the  dravw  of  th«  cheek,  and  an 
allegation  of  tttla  to  the  funds  In  the  rendor 
Is  not  sustained. 

lEA.  Note.— For  other  cases,  see  Bmbessle- 
ment.  Oent  Dig.  H  l»-S9;  Dec,  Dig.  {  8{k«] 

Appeal  from  District  Oourt,  Taos  Oormty; 
D.  Lelb,  Jndge. 

A.  Clarence  Probert  was  convicted  of  em- 
bezzlement, and  appeals.  Reveised  and  re- 
manded. 

A,  c.  Voorhees,  ot  Raton,  and  V,  T.  Cheet- 
ham.  of  Taos,  for  appellant  Fzank  W.  Glan- 
ciy,  Atty.  Qen.(  for  the  State. 

PARKER,  J.  The  appellant  was  Indicted 
for  the  crime  of  embezzlement,  under  section 
1122,  G.  L.  1897,  which  is  as  follows:  "If  any 
officer,  agent,  clerk  or  servant  of  any  Incor- 
porated company,  or  if  any  clerk,  agent,  or 
servant  of  a  private  person,  or  of  any  co- 
partnershipt  except  apiirentlces,  and  other 
persons  imder  the  age  of  sixteen  years,  shall 
embezzle  or  fraudulently  convert  to  his  own 
use,  any  money  or  property  of  another,  which 
shall  have  come  to  his  possession  or  sjiall  be 
under  Us  care,  by  virtue  of  such  employ- 
ment, he  shall  be  deemed  by  so  doing,  to  have 
committed  the  crime  of  larceny." 

The  indictment  charged  that  the  appellant 
did  "then  and  there  unlawfully,  feloolously, 
and  fraudulently  embezzle  and  convert  to  the 
use  of  him,  the  said  A.  Clarence  Probert, 
certain  property  then  and  there  of  and  be- 
longing to  Roy  A.  Clifford,  to  wit,  the  sum 
ot  five  hundred  dollars,  which  said  property 
had  theretofore  come  Into  the  possession  of 
and  was  then  and  there  under  the  care  of 
him,  the  said  A.  Clarence  Probert,  by  virtue 
of  his,  said  A.  Clarence  Probert's,  employ- 
ment as  such  officer,  agent,  and  servant  of 
such,  corporation,  said  State  Savings  Bank; 
which  said  property  aforesaid,  to  wit,  the 
sum  of  five  hundred  dollars,  being  then  and 
there  of  the  goods  and  chattels  of  the  said 
Roy  A  Clifford,  he,  the  said  A.  Clarence  Pro- 
bert did  then  and  there  knowingly,  willfully, 
unlawfully,  and  feloniously  take,  steal,  and 
carry  away,  contrary  to  the  form  of  the  stat- 
ute," etc. 

[1]  Appellant  moved  to  quash  the  Indict- 
ment upon  several  grounds,  only  one  of  which 
is  present  here,  viz.:  That  the  Indictment 
fails  to  allege  that  the  embezzlement  was 
committed  with  intent  to  defraud  the  owner 
of  the  money.  Counsel  dtes  Territory  v. 
Heacock,  6  N.,  M.  54,  20  Pac.  171,  as  support- 
ing their  contention.  The  indictment  In  that 


case  was  drawn  under  section  1123,  G.  L. 
1897,  and  the  caae  Is  not  therefore  authority 
as  to  the  proper  interpretation  of  section 
1122.  Section  1123  covers  the  crime  of  em- 
bezzlement by  carriers  of  goods  or  property, 
and  for  that  reason  the  defendant  In  the 
Heacock  Case  was  held  not  to  be  properly 
charged  in  the  Indictment,  he  being  a  Justice 
of  the  peac£^  and  having  collected  a  fine  which 
he  failed  to  account  for.  The  court,  in  the 
Heacock  Caae,  further  pointed  out  that  the 
indictment  In  that  case  was  defective,  by 
reason  of  the  fact  that  it  contained  no  alle- 
gation as  to  how  the  defendant  became  in- 
trusted with  the  money  with  the  embezzle- 
ment of  which  he  was  charged.  This  part  of 
the  decision  is  enttiely  toapplicable  to  this 
case. 

The  Indictment  In  this  case  charges  the 
defendant  with  the  alleged  crime  In  the  exact 
language  of  the  statute,  and  the  terms  of 
the  statute  are  sufficiently  specific  to  require 
no  amplification  by  the  pleader.  It  is  only 
where  the  terms  of  a  statute  are  so  general 
as  to  require  spedflcatlon  of  detail  in  order 
to  identify  a  given  transaction  with  which  It 
is  sought  to  charge  a  defendant  that  the.  al- 
legations of  an  indictment  must  be  expand- 
ed beyond  the  statutory  terms.  1  Bishop's 
New  Cr.  Proc.  8S  623-630;  22  Cya  341. 

The  Attorney  General  argues  that  embez- 
zlement is  a  statutory  offense,  and  that  an 
allegation  of  intent  to  defraud  Is  not  requir- 
ed by  the  statute,  to  which  we  agree.  But, 
If  it  were  required,  it  is  contained,  In  sub- 
stance. In  the  indictment  To  allege  that  a 
person  fraudulently  embezzled  and  converted 
to  his  own  use  the  money  of  another  is  to 
allege  that  he  so  did  with  intent  to  defraud. 
To  do  an  act  fraudulently  Is  to  do  It  with 
Intent  to  cheat  and  defraud.  State  v.  No- 
land,  111  Mo.  473,  19  S.  W.  715. 

[2]  2.  The  court  overruled  a  motion  for 
continuance  based  upon  the  absence  from  the 
Jurisdiction  of  a  witness.  The  affidavit  In 
support  of  the  motion  falls  to  allege  that  the 
defendant  believed  in  the  truth  of  the  facts 
to  be  testified  to  by  the  absent  witness.  This 
alone  defeats  the  motion,  under  the  terms  of 
section  2986,  C.  L.  1897.  Kent  v.  Favor,  8  N. 
M.  (Gild.)  350,  5  Pac.  470. 

[8]  3.  The  most  Important  question  In  the 
case  Is  raised  by  a  motion  for  a  directed  ver- 
dict of  acquittal.  The  motion  was  founded 
upon  the  proposition  that  there  is  a  variance 
between  the  allegations  and  the  proof  as  to 
the  ownership  of  the  property  which  was  the 
subject  of  the  embezzlement. 

It  appears  that  one  Clifford  and  one  Chase, 
of  the  first  part,  and  one  Woody,  of  the  sec- 
ond part,  entered  into  a  contract  for  the  sale 
of  what  is  called  the  "Hilton  Ranch" ;  that 
Woody  agreed  to  deposit  to  CllCTord's  credit 
in  the  State  Savings  Bank  of  Taos  the  sum 
of  $500,  pending  the  examination  of  title  of 
the  property;  that,  if  the  title  was  approv- 
ed, the  balance  of  purchase  price  was  to  be 
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likewise  deposited  to  Clifford's  credit  In  the 
Taos  Bank;  If  the- title  was  dlsapprored,  tbe 
¥600  was  to  be  returned  to  Woody.  Woody 
drew  his  4^edE  on  bis  Innk  at  Tacnmcart  for 
9000  in  favor  of  the  Taos  bank,  and  dellrer- 
ed  tbe  same  to  the  defendant,  who  was  pres- 
ident of  the  latter  bank.  Tbe  evidence  shows 
that  this  (dieck  was  forwarded  for  collection, 
and  In  due  time  was  collected  and  credit- 
ed to  the  aoconnt  of  the  Taos  bank.  The 
embezzlranmt  by  the  defendant.  If  it  was 
committed,  consisted  in  placing  this  check  to 
the  credit  of  his  own  personal  account  In  the 
Taos  bank,  which  was  overdrawn,  on  the  day 
foHowlng  its  receipt  by  tbe  bank,  through 
blm  as  its  president  Tbe  Indictment  alleg- 
es ownership  of  the  $500  in  Clifford. 

It  Is  alleged  that  there  is  a  fatal  variance 
between  the  allegations  and  tiie  proof,  be- 
canse:  First,  If  title  to  the  money  pa^ed 
from  Woody  at  all,  it  [ossed  to  CUflord  and 
Chase  jointly;  and,  second,  the  title  to  the 
money  remained  In  Woody  until  the  condi- 
tions of  the  contract  In  regiard  to  the  approv- 
al of  the  abstract  of  title  had  been  complied 
with. 

l^e  flrat  proposition  above  stated  needs 
little  dlscufislon.  It  Is  true  that  it  appears 
that  Chase  was  the  Joint  owner  with  Clifford 
of  the  subject-matter  of  the  contract,  but  It 
is  likewise  true  that  the  contract  provided 
for  tbe  deposit  of  the  entire  purchase  price 
of  the  property  to  the  credit  of  Clifford  In 
the  Taos  bank.  If  Chase  was  entitled  to  re- 
c^ve  any  portion  of  this  purchase  price  by 
reason  of  his  joint  ownership  it  was  a  mere 
matter  of  contract  between  Clifford  and 
Chase.  The  title  to  the  money  when  paid 
would  pass  to  Clifford,  and,  if  Chase  was 
entitled  to  any  portion  of  the  same,  Clif- 
ford simply  owed  him  the  money.  After  the 
money  was  paid  to  Clifford,  if  It  was,  the 
relation  betwe^  Clifford  and  Chase  would 
become  that  of  trustee  and  beneficiary,  giving 
to  Chase  the  right  to  an  accounting  and  re- 
covery of  his  proportion  of  the  fund.  This 
relation  between  these  two  parties  would  not 
operate  to  transfer  the  legal  title  to  Chase 
of  Ills  proportion  of  the  fund. 

[4]  4.  The  second  proposition  above  stated, 
that  tbe  title  to  the  money  remained  In 
Woody,  is  more  8eriou&  The  contract  provid- 
ed: "The  second  party  hereto  agrees  to  de- 
posit with  the  State  Savings  Bank  of  Taos, 
New  Mexico,  the  sum  of  five  hundred  dollars, 
to  be  placed  to  the  credit  of  Boy  A.  Clifford, 
pending  the  examination  of  title  to  the  said 
real  estate;  the  said  second  party  further 
agrees  that  the  said  deed  and  abstract  shall 
be  sent  by  the  State  Savings  Bank  of  Taos, 
N.  M.,  to  the  International  Bank  of  Com- 
merce at  Tucumcarl,  N.  M.,  for  examination 
and  approval,  and  if  approved  the  said  sec- 
ond party  sluil  send  to  the  State  Savings 
Bank  of  Taos  a  draft  of  the  said  Internation- 
al Bank  of  Commerce  of  Tucumcarl  for  tbe 
sum  of  twenty-eight  htmdred  dollars,  the  bal- 
ance of  the  purchase  price  of  tbe  said  parcel 


of  real  estata^  to  be  plaoed  to  tbb  credit  oC 
the  said  Boy  A.  ClUt<ffd.  In  case  of  nom^ 
proval  of  abstraet,  the  said  soib  at  Ave  luia- 
dred  dollars  shall  be  retnmed  bf  tbe  said 
State  Savings  Bank  of  Taos  to  B.  U.  Woodr 
at  Tucumcarl,  New  Mexico.** 

After  executing  the  contract^  Gllflord  and 
Woody  went  to  tb»  Taos  bank  and  left  a  co^ 
of  the  CTOtract  with  the  defoidan^  as  its 
president  Woody  attoupted  to  carry  out 
his  contract  wltti  Clifford,  and  dfew  hi«  ctaedc 
on  the  Tucumcarl  bank  in  favor  of  the  Taos 
bank  for  $500,  and  delivered  the  same  to 
tbe  defoidant  The  che^  was  forwarded 
Cor  collection  and  paid,  but  the  amount  was 
never  credited  by  tbe  bank  to  Clifford,  nor 
did  It  obligate  itself  to  pay  him  the  same. 
Clifford  testified  In  r^ard  to  the  transaction 
as  follows:  "Q.  State  to  whose  credit  that 
check  was  to  have  beeen  deported?  A.  It 
was  to  have  been  placed  to  my  credit  npon 
the  acceptance  of  the  deal." 

Woody  testified:  "Q.  What  was  said  there 
relative  to  this  agreement?  A.  Well,  It  was 
after  business  hours.  We  just  left  the  agree- 
ment with  Probert  and  be  filled  out  a  dieek 
for  $500  on  the  International  Bank  of  Tu- 
cumcarl, and  I  signed  it,  and  he  placed  the 
check  in  an  envelope,  and  was  to  leave  It 
there  until  the  deeds  were  sent  to  Tucnmcail 
bank.  Q.  Did  yon  so  Instruct  him?  A.  Tea, 
sir." 

On  cross-examination,  he  testified:  "Q. 
Mr.  Woody,  what  was  the  understanding  be- 
tween you  and  Mr.  Probert  at  the  time  you 
left  the  check  there  as  to  what  he  should  do 
with  the  1500  che(^?  A.  He  was  to  have  tbe 
check  cashed  and  hold  the  money  until  the 
trade  was  throu^" 

There  Is  no  evldenoe  that  the  Taos  bank  or 
the  defendant  spedflcally  undertook  or 
agreed  with  Clifford  to  do  anything  as  bis 
agent  The  undertaking  to  If  there  was 
one,  was  implied.  The  undertaking  on  the 
part  of  the  bank  or  the  defendant  was  with 
Woody  to  take  his  check  and  hold  it  (Woody 
says  on  direct  examination)  until  the  abstract 
of  title  was  examined,  and,  if  approved.  It 
was  to  be  turned  over  to  Clifford.  On  crosa- 
examinatlon,  he  testified  that:  the  dieck  was 
to  be  collected  and  tlie  proceeds  held  pending 
the  closing  of  the  deal.  If  the  transaction  is 
to  be  viewed  in  the  light  of  the  contract  and 
what  was  actually  done,  and  Woody'a  testi- 
mony on  cross-examination,  the  check  was 
received  for  collection  as  the  agent  of  Woody, 
and  the  proceeds,  when  collected,  were  to  be 
retained  as  a  sort  of  earnest  money,  and  In 
the  nature  of  an  escrow.  But  this  latter  was 
never  done  by  the  defendant  or  the  bank. 
The  transaction  never  proceeded  that  far,  and 
neither  the  defendant  nor  the  bank  ever  dis- 
charged the  obligation  of  Woody  by  accept- 
ing the  money  in  escrow  under  the  terms  of 
the  contract  or  depositing  tbe  same  to  Clif- 
ford's credit  The  proceeds  of  the  check  were 
Intercepted  before  they  readied  the  destlna- 
tiou  intended  by  tiie  parties.  Tl)la  totA  place 
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the  next  6aj  after  Check  was  sivcn,  so 
far  as  any  act  of  the  defendant  la  concerned, 
by  his  placing  the  che4&  to  Ms  own  credit, 
■and  thereby  paying  his  overdraft  in  the  bank. 
In  neither  of  the  views  of  Oie  tnmsactl<Hi 
above  outlined  could  the  title  to  the  proceeds 
of  the  check  pass  to  Clifford.  In  the  first 
place,  under  section  188  of  our  N^tlable  Zn- 
struments  Iaw,  the  glring  of  the  check 
not  iqiierate  as  an  atnlgnment  of  the  fonOs 
of  the  drawer.  Woody.  Section  189,  a  8S, 
Laws  of  1907.  Until  the  che<^  of  Woody  was 
actually  presented  to  the  Tocomcarl  hank, 
and  paid  oat  of  his  funds,  no  possession  or 
control  of  his  funds  conld  by  any  possibility 
be  obtained  by  tither  the  Taos  bank  or  the 
defendant;  and  consequently  up  ,to  that  time 
there,  could  be  no  embezslement  of  the  same. 
If  the  defendant  committed  any  act  of 
embesilement  prior  to  the  payment  of  the 
Woody  check,  he  embesxled  something  other 
than  the  funds  of  Woody,  and  that  some- 
thing must  have  been  the  dieck  Itself,  and 
not  the  funds.  If,  on  the  other  hand,  the 
transaction  be  treated  as  a  deposit  by  Woody 
in  the  Taos  bank  upon  the  hftn^wg  in  of 
the  check,  the  proceeds  to  be  applied  as 
directed  by  the  contract,  then  the  deiMslt  was 
for  collection  and  was  qjwclflc,  and  the  title 
to  the  proceeds  remained  In  Woody  until  the 
purposes  for  which  they  were  deposited  had 
been  carried  out  1  Hon»  on  Banks  and 
Banking,  {  ISO;  Covey  t.  Gamum.  104  Ark. 
550,  149  S.  W.  514. 

The  mere  fact  that  Woody  had  contracted 
with  Clifford  to  deposit  the  money  to  his 
credit,  and  had  employed  the  agency  of  the 
Taos  bank  or  the  defendant  t<i  accomplish 
that  end,  did  not  operate  to  pass  the  title  to 
bis  money  to  ClIfTord.  It  was  a  mere  con- 
tract to  deposit,  not  a  deposit,  in  escrow. 
Something  more  was  required,  viz.:  The  mon- 
ey most  be  collected,  and  there  must  t>e  some 
undertaking  on  the  part  of  the  bank  to  Clif- 
ford to  hold  the  money  for  him  according  to 
the  terms  of  the  contract  If  the  money  it- 
self had  been  banded  in  to  the  bank  by 
Woody  and  Clifford,  together  with  the  con- 
tract, and  the  bank  or  the  defendant  had  ac- 
cepted it  In  accordance  with  the  terms  of  the 
contract,  then  the  charge  of  the  embezzle- 
ment of  the  same  as  the  property  of  Clifford 
might  be  perhaps  maintained,  he  having  a 
special  ownership  therein.  In  such  case 
Woody  might  be  held  to  be  the  agent  of  Clif- 
ford, and  the  latter  might  be  held  to  be  the 
real  depositor,  or  the  deposit  to  be  Joint 
Mayer  et  aL  v.  Bank,  51  Ga.  325. 

In  this  connection  It  is  to  be  noted  that 
neither  the  tmnk  nor  the  defendant  received 
any  written  Ins'tructlons  as  to  the  disposition 
of  the  so-called  escrow.  It  the  evidence  of 
Clifford  is  to  control,  then  the  defendant  em- 
bezzled the  dieck,  and  not  the  funds.  He  is 
not  80  charged. 

Counsel  on  both  sides  consider  the  trans- 
action as  a  deposit  of  the  check  for  collec- 


tion, and  an  embezzlement  of  the  funds,  and 
there  is  evidence  to  support  Oils  view.  But, 
as  we  have  seen,  if  the  defendant  embezzled 
the  money,  it  was  Woody's  money,  and  not 
Clifford's.  He  la  not  so  chai^^. 

It  follows  from  the  foregoing  that  there 
was  a  variance  between  the  allegations  and 
the  proof  as  to  the  ownership  of  the  funds, 
amounting  to  a  failure  of  proof. 

Other  errors  are  assigned,  but  need  not  be 
considered. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  award 
a  new  trial,  and  It  Is  so  ordered. 

B0BEBT8,  G  1.,  and  HANNA.  J.,  concur. 


STATS  T.  OOOLEY.    (No.  1628.) 

(Supreme  Court  of  New  Mexico.   Uay  1% 
1914) 

(apUahat  fty  the  Oomrt.) 

1.  HoviciDi  (H  28,  28*)— RiDTTcnbif  or  Or- 

RlfSB— DkCKSXHITESS— "UUBDBB  IIT  SlO- 
OHD  DBOBEB. 

Between  the  two  offenses,  murder  in  the 
second  degree  and  voluntary  manslaughter,  the 
drunkenness  of  the  offender  forms  no  legitimate 
matter  of  inqoii?;  if  the  killing  is  imlawfnl 
and  voluntary,  aiid  without  deliberate  premed- 
itation, the  offense  Is  murder  in  the  second  de- 
gree, malice  being  Implied,  unless  the  provoca- 
tion were  of  lueh  character  as  would  reduce 
the  crime  to  T<duntai7  "M"fHiwri'1>tr,  for  which 
offense  a  drunken  man  is  equally  responsible  as 
a  sober  one. 

[Ed.  Note.— For  other  oases,  see  Homldde, 
Cent.  Dig.  »  85.  SO,  40,  44,^,  46.  133;  Dec. 
Dig.  Si  S3,  28.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  5,  pp.  4641,  4042 ;  voL  8,  p.  7727.] 

2.  HOKICIDB    (S    252*)— RjBDUOnoH    OV  Ov- 

FKNSE— Dbunksnhbss— Faoor. 

Where  a  defendant^  charged  with  first  de- 
gree murder,  relies  upon  the  defense  of  latozlca- 
tion  for  the  purpose  of  redudng  the  grade  of  the 

offense  to  murder  in  the  second  degree,  he  is 
not  required  to  establish  the  fact  of  his  Intox- 
ication, or  that  at  the  time  he  Inflicted  th^  fa- 
tal injuries  be  was  so  deeply  Intoxieated  as  to 
be  incapable  of  forming  in  bis  mind  a  deliberate 
premeditated  design  to  do  the  kiliing,  beyond  a 
reasonable  doubt  All  that  he  is  required  to  do 
is  to  introduce  such  evidence  as  will  raise  in  tiie 
mlndi  of  the  jurors  a  reasonable  doubt  as  to 
such  facts  in  order  to  reduce  the  giada  of  the 
offense  to  murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
C3ent  Dig.  |S  518-5®;  Dec  Dig.  |  252.*1 

S.  CaninfAi.  Law  (88  706,  730*)- Examiha- 
TioN  or  WrrHBssE»-CEnuTm  InsTBuc- 

nOHB. 

It  is  improper  for  the  court,  in  the  trial  of 
a  criminal  case,  to  permit  the  district  attorney 
to  ask  witnesses  if  he  (the  district  attorney) 
did  not  instruct  said  witnesses  not  to  talk  to  any 
one  about  the  cause,  and  if  they  did  not,  hi  vio- 
lation of  such  instructions,  talk  to  the  attor- 
ney for  the  defendant  about  the  facts  in  the 
case;  and,  where  the  court  erroneously  per- 
mits such  questions  to  be  asked  and  answei«d, 
it  should,  upon  request,  instruct  the  jury  t&at 
the  district  attorney  had  no  right  to  forbid  wit- 
nesses talking  to  the  attorney  for  the  defend- 
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ant  aboat  th«  facte  in  Hi*  caae^  or  to  enfiom 
Bocb  an  order. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  TUg.  H  1681.  1693;  Dec.  Dig.  H 
706,  780.*] 

4.  Obiuznaz.   Law    ({  4B1*>— BmHEiraB— 

OPINION. 

Where  mere  descriptlTe  lanffoage  is  Inade- 
qoata  to  convey  to  the  jury  the  Drecise  facts,  or 
Uieir  bearing  on  the  issue,  the  description  hy  the 
witness  must  of  necenity  be  allowed  to  be 
aapplemented  by  his  opinion  in  order  to  put  Uia 
jary  in  a  position  to  make  the  final  decision  of 
the  facts.  Held,  that  the  coort  erroneously 
withdrew  from  the  jury  a  statement  by  a  wit- 
ness that  the  defendant  and  deceased  at>peared 
to  he  perfectly  friendly  toward  each  other  five 
minutes  before  the  kimng. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^^Cent  Dig.  U  1040^042;  Dec  Dig.  { 

Appeal  from  District  Court,  Bio  Arriba 
Ooanty;  B.  a  Abbott,  Judge. 

Gland  M.  Cooley  waa  cotirlctad  ct  norder 
In  tbe  Qrst  degree,  and  ai^eola.  Bwrmed 

and  remanded. 

The  appellant  was  indicted  at  the  Novem- 
ber, 1912,  term  of  the  district  court  for  Rio 
Arriba  county  for  the  murder  of  one  Edwin 
A.  QiUUand.  The  case  was  tried  to  a  Jary 
at  the  June,  1013,  term,  and  resulted  in  a 
verdict  of  murder  In  the  first  degree.  Motion 
for  a  new  trial  was  duly  filed,  overruled, 
and  the  appellant  sentenced  to  be  hanged  on 
the  25th  day  of  July,  1913,  from  which  judg- 
ment and  sentence  this  appeal  is  prosecuted. 

The  homicide  occurred  on  the  22d  day  of 
December,  1911,  at  the  town  of  Chama,  In 
the  county  of  Bio  Arriba,  and  state  of  New 
Mexico;  the  deceased  and  tbe  defendant 
were  first  cousins,  and  had  practically  lived 
together  as  members  of  the  same  ftunlly  from 
earliest  childhood.  There  was  only  about  a 
month's  difference  In  their  ages.  On  tiie 
night  before  tihe  homldde  there  bad  been  a 
"Gun  Clnb  Dance"  In  one  of  the  public  halla 
at  Chama,  at  which  gone,  cartridge  belts, 
bunting  knives,  etc,  had  been  used  for  dec- 
orative pnrpt^es.  The  deceased,  Ollllland, 
acting  as  a  member  of  the  decorating  com- 
mittee, had  charge  of  securing  the  various 
gnns  and  other  weapons  used  to  decorate 
the  bail.  The  appellant  did  not  go  to  the 
dance.  Tbe  next  day,  the  22d  day  of  Decem- 
ber, Gllliland  attended  to  the  returning  of 
the  various  guns  used  to  decorate  the  hall, 
and  brought  a  number  of  them  to  the  room 
occupied  Jointly  by  himself  and  the  appel- 
lant 

On  the  day  of  tbe  homldde  the  appdlant, 
after  getting  bis  lonch,  went  down  to  the 
depot  with  a  small  nephew  to  meet  an  older 
sister  ct  the  aivellanf  s,  who  was  expected  to 
arrive  on  tbe  afternoon  train  from  Denver. 
While  at  the  station  waiting  for  tbe  train, 
be.  bad  several  drUka  of  whisky  from  a 
bottle  carried  1^  a  man  whom  he  met  at  tbe 
d^t  Tbe  ai^ellanfs  sister  did  not  come  as 
expected,  and  after  the  depi^rture  of  the  aft- 


erpoon  trains  tbe  appellant.  wlQi  sereral  otifc- 
eT%  Induing  the  doeeaaed,  QUIIhmd,  made 
the  rounds  «e  the  saloomi^  and  «»eBt  tbe  bal- 
ance of  tha  aCtoraooii  playli«  eanis  and 
dxlnUng. 

Aooordins  to  ttia  teaUmony,  OiUllaiid  draak 
very  little,  if  anyttdag,  during  the  afternoon, 
taUng  cl^n  instead  of  Bqiior.  The  ain>eil- 
lant  was  drinking  whisky  during  tbe  «ntlre 
afCemoon.  About  smqw  time  Um  d^tendant 
and  the  deceased  left  tbe  Navajo  saloon  to 
go  to  supper,  but  diaagad  their  minds  and 
went  to  tbe  Sodal  Club  aalow,  wbue  tber 
played  a  couple  of  games  of  pocA  (the  appel- 
lant taking  anotbMr  drink),  then  Uft  and 
went  back  to  the  Navajo  saiocm,  wbere  they 
mat  a  ZrleDd  by  tbe  name  ot  Pogoe.  Ollll- 
land took  one  drink,  and  the  anwllaat  and 
tbe  man  Pogue  took  several  drinks.  At  this 
time  tbe  lyipdlant  b^an  to  feel  the  ^Elect  of 
tbe  Uquov  be  bad  tafcoi ;  bat  Ollllland  was 
perfectly  nabat.  At  about  this  time  the  bar- 
tender In  Oie  Navajo  saloon  stated  to  the 
appelant  that  he  had  a  box  of  apples  down  at 
the  depot  which  he  wanted  to  get  out  of  tbe  ex- 
press ofllce  before  It  was  locked  up.  Gllli- 
land and  the  appellant  went  down  to  the 
depot  and  succeeded  In  getting  the  box  of  ap- 
ples, returning  with  it ;  the  box  being  carried 
by  Ollllland  to  tbe  saloon  from  which  they 
started.  There  tbe  appellant  had  at  least 
three  drinks ;  CHIllland  not  taking  any. 

At  this  point  In  the  proceedings  there  was 
some  discussion  betwerai  the  appellant,  the 
bartender,  and  a  man  by  the  name  of  Bran- 
son as  to  the  appelant" s  condition  of  so- 
briety. The  bartender  then  started  out  of  the 
saloon  for  his  home ;  the  deceased  fallowing 
him  with  the  box  of  apples  on  his  sboalder, 
and  the  appellant  trailing  behind. 

Between  the  hours  of  3  o'clock  In  the  after- 
noon and  about  7:30  of  the  22d  day  of  De- 
cember, 1011,  the  day  of  the  killing,  defend- 
ant had  taken,  In  all,  fourteen  drinks  of 
whisky  of  dlfl!erent  quantltiea  and  one  small 
beer. 

The  appellant  remembered  every  minute 
detail  of  the  events  occurring  during  all  of 
that  time  until  he  left  tbe  saloon  en  route 
home  In  company  with  the  deceased  and 
another  person.  From  that  time  on  he  claims 
to  remember  absolutely  nothing  until  he 
awoke  in  jaU  the  next  morning. 

Somewhat  later,  and  about  7  o*dock,  one 
George  A.  Kelly,  a  witness  for  the  state,  met 
the  appellant,  with  another  man.  In  front  of 
the  Social  Club  saloon  and  spoke  to  tbem. 
Cooley  answered  in  Spanish,  and  the  witness 
then  saw  that  his  face  was  bleeding,  and 
asked  him  what  bad  happened.  He  said  be 
bad  been  hit ;  Cooley  talking  in  Spanlabt  and 
the  witness  not  understanding  all  that  was 
said*  or  by  whom  Cooley  claimed  tbat  he  had 
been  bit  The  witness  Kelly,  with  the  as- 
sistance of  one  Joe  Martlnes,  then  proceeded 
to  take  Cooley  to  his  loont.  Both  tbe  witness 
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Kelly  and  the  wltnasQ  Maittnes  testLQed  tbat 
Cooley  was  very  drunk,  staggering,  and  bad 
to  be  helped  down  the  street  When  tbey 
arrived  at  the  room,  they  found  the  deceased, 
omiland,  in  bed  asleep.  He  awakened  after 
they  had  entered,  and  tbey  all  three  tried  to 
Induce  Cooley  to  get  into  bed.  Cooley  waa 
staggering  around  the  room,  and  upset 
some  of  the  furniture,  and  picked  up  one 
of  the  guns  In  the  room.  At  about  this 
time  the  witness  Kelly  asked  Gilliland  il 
there  were  any  loads  in  the  room  tor  the  gun, 
to  which  Gilliland  replied  In  the  negative, 
speaking  to  Cooley,  and  telling  him,  in  a 
joking  way,  "Come  on  to  bed,  you  damn 
fool,"  and  telling  Kelly  and  Martinez  that  it 
was  all  right,  that  he  would  take  care  of 
Claud.  The  witnessea  Kelly  and  Uartlnes 
then  left  the  room. 

Tbe  room  occupied  by  the  appellant  and 
ttae  deceased  was  in  a  bouse  owned  by  the 
appellant's  mother  and  occupied  by  a  Mrs. 
Fltzer,  who,  together  with  one  Gladys  Bryan, 
was  in  the  front  room,  sewing.  Tliey  tes- 
tlSed  that  they  heard  some  disturbance, 
which  sounded  like  furniture  being  overturn' 
ed,  also  some  talking,  but  that  the  talking 
was  not  particularly  loud  or  boisterous :  that 
this  noise  continued  for  some  few  moments, 
when  a  shot  was  heard.  Mrs  Fltzer  went 
outside,  and  met  the  appellant  coming  around 
the  house  on  tbe  board  walk,  with  a  gun  in 
his  hand.  She  spoke  to  him  and  tried  to  get 
him  to  return  to  tbe  room,  and  not  go  up- 
town. He  refused,  muttering  and  mumbling 
and  staggering  along  the  walk  with  the  gun 
In  bis  hand,  muttering,  "My  God,  Ma^ie,  I 
have  shot  Ed."  Mrs.  Fltzer  was  unable  to 
prevent  the  appellant  from  going  uptown. 
At  tbls  time  the  witness  Pound,  who  lived 
near  by.  and  who  had  come  out  of  bis  house 
to  see  what  had  happened,  spoke  to  the  ap- 
pellant; tbe  appellant  replying  (as  testified 
to  by  the  witness  Pound),  "Get  out  of  my 
way,  or  I  will  kill  you,  too."  The  appellant 
then  passed  on  up  tbe  street,  where  he  was 
seen  by  the  witness  Daggett  The  witness 
Daggett  saw  him  coming  up  the  street  stag- 
gering, with  a  gun  in  his  liand,  and  mut- 
tering to  lilmself.  When  he  reached  where 
Daggett  was,  he  said  to  tbe  witness  Dag- 
gett, "Oh,  my  God.  Art !"  Tbe  witness 
Daggett  testified  that  the  appellant  was  "kind 
of  crying  and  swearing"  as  he  staggered  up 
the  street,  that  he  kept  cursing,  did  not  seem 
to  know  anything  until  he  arrived  in  front  of 
the  saloon  known  as  Boyer's  saloon;  John 
Boyer  being  liie  stepfather  of  the  appellant. 
When  Cootey  got  in  front  of  the  saloon.  Mr. 
Boyer  came  out  of  it  As  Boyer  stepped 
oat  of  the  saloon,  Cool^  turoed  around  so 
that  the  gnn  wu  ptdnting  toward  Boyer. 
Cooley  worked  the  lever  of  the  gun.  and  by 
ttiat  time  tbe  witaess  Daggett  caught  bold 
of  the  gun  and  pushed  It  down.  At  this  time 
the  gon  weat  off.  The  witness  Daggett  then 
let  go  of  the  gon  and  took  hold  of  Cooley, 
and  with  tbe  a^dstaace  of  two  or  three  other 


men,  who  ^me  up  at  about  that  time,  took 
the  gun  away  from  Cooley  and  gave  it  into 
the  possessioo  of  Boyer,  who  took  it  into  tbe 
saloon,  worked  the  lever,  and  took  out  an 
empty  shell  and  one  loaded  shell.  According 
to  the  evidence  the  gun  was  afterwards  de- 
livered to  the  district  attorney. 

The  witness  Bice  testified  that  be  arrested 
the  appellant  at  the  house  of  John  Boyer; 
that  at  the  time  of  the  arrest  Cooley  was 
lyitt^  on  the  kitchen  floor  of  the  Boyer  res- 
idence so  drunk  tliat  he  could  not  get  up, 
in  other  words,  "dead  to  the  world";  that 
the  witness,  witii  the  assistance  of  three  oth- 
er men,  managed  to  get  him  op  and  carried 
him  to  the  jalL  Tills  occurred  about  half 
past  dght 

There  was  no  evidence  In  the  record  to 
show  that  there  had  been  any  trouble  or 
III  feeling  between  the  deceased  and  tbe  appel- 
lant during  the  entire  day,  or  at  any  other 
time.  In  fact,  their  relattons  bad  been  ex- 
tremely friendly. 

The  evidence  of  the  state  was  entirely  cir- 
cumstantial; there  being  no  eyewitnesses  to 
the  actual  shooting. 

At  tbe  time  Kelly  and  Martinez  took  Coo- 
ley to  his  room  and  left  him  there,  Gilliland 
was  lying  upon  the  back  side  of  the  bed 
asleep.  After  Kelly  and  Martinez  entered 
with  Cooley,  he  awakened,  tbrew  back  the 
covers,  and  invited  Cooley  to  come  to  bed. 
During  the  conversation  with  Cooley  be 
reached  out  and  picked  up  a  pipe  which  was 
lying  upon  a  small  stand  nea:r  the  bed.  After 
the  homicide,  when  other  parties  entered  the 
room,  Gilllland  was  found  lying  In  practical- 
ly the  same  position  he  had  occupied  when 
the  witnesses  Kelly  and  Martinez  left  the 
room  before  the  homicide.  The  pipe  was  on 
the  bed  near  one  hand,  as  though  it  bad  fall- 
en from  his  baud  at  the  instant  of  tbe  shot, 
and  tbe  other  band  was  underneath  bis 
cheek,  supporting  the  cheek  and  face.  Tbe 
bedclothes  were  not  in  any  way  disturbed, 
and  were  In  practically  the  same  condition 
as  when  last  noticed  by  tbe  witnesses  Kelly 
and  Martinez.  The  shot  had  entered  tbe 
right  eye,  while  open,  passing  directly 
through  the  bead,  and  entering  tbe  wall  Im- 
mediately bac^  of  where  the  deceased's  head 
lay  upon  the  pillow.  The  entire  right  eye- 
ball was  gone,  with  practically  no  lacerations 
of  tbe  eyelids.  At  the  time  the  witnesses 
Kelly  and  Martinez  brought  Cooley  to  the 
room,  there  was  no  light  in  tbe  room  other 
than  a  lantern  carried  by  the  witness  Kelly. 
There  was  a  hand  lamp  In  the  room,  how- 
ever, and,  when  Dr.  Garthwaite  reached  the 
room  after  the  homicide,  this  lamp  waB  light- 
ed and  burning,  without  any  chimney.  The 
doctor  testified  that  the  bod^  of  the  deceas- 
ed lay  in  ,a  position  of  rest  upon  the  bed 
when  he  saw  it;  that  the  buUet  from  the 
ride  passed  directly  through  the  deceased's 
head,  and  into  the  wall,  on  practically  a  level 
line.  A  cartridge  belt  containing  cartridges 
8^4  a  buaUnc  knUe  wm  tma&  torngbig  up- 
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on  tlie  wan  almost  directly  over  Vhete  tiie 
deceased  was  lying.  The  loom  was  some- 
what In  disorder  when  the  doctor  entered. 

Renehan  &  Wright,  of  Santa  for  ap- 
pellant  F.  W.  Clancy,  Atty.  Geo^  tax  the 

State. 

ROBBBTS,  O.  J.  (after  stating  the  facts 
as  above).  From  the  foregoing  statement  of 
the  facta  of  this  case,  It  appears  that  appel- 
lant's Indulgence  In  strong  drink  has  result- 
ed In  the  death  of  his  bosom  friend  and 
cousin  and  bis  present  unfortunate  predica- 
ment 

While  the  law  licenses  and  legitimatizes 
the  sale  of  IntoxlcatinK  liquor  for  the  protec- 
tion of  society,  from  tUne  immemorial  it  has 
said  that,  If  one  voluntarily  puts  himself  In- 
to a  condition  wherein  he  has  no  control  over 
his  actions,  he  is  responsible  for  what  he  does 
in  this  condition.  So,  If  a  man  becomes  intox- 
icated, and  while  In  that  condition  he  com- 
mits a  crime,  he  is  nevertheless  answerable 
therefor;  while  this  Is  true,  yet  intoxication 
may  be  shown  where  the  offense  consists  of 
several  grades  for  the  purpose  of  reducing 
It  from  a  higher  to  a  lower  grade.  Secthm 
1120,  Woollen's  Thornton  on  the  Law  of  In- 
toxicating liquors.  At  common  law  there 
were  no  degrees  of  murder,  and  the  crime 
was  committed  where  a  person  of  sound 
memory  and  discretion  unlawfully  killed  any 
reasonable  creature  in  being  and  In  the  peace 
of  the  commonwealth,  with  malice  afore- 
thought, either  express  or  implied.  Kllpat- 
rldc  T.  Commonwealth,  31  Pa.  (7  Oasay)  198; 
21  Cyc.  703,  and  cases  dted  under  note  20. 

Upon  the  trial  of  this  case,  the  court,  by 
Its  twenty-eighth  Instruction,  Instructed  the 
jury  as  follows:  "The  Jury  Is  Instructed  that 
drunkenness  voluntarily  produced  does  not 
excuse  crime.  Yet,  when  a  homicide  admit- 
ting of  different  d^rees  of  punishment  un- 
der the  law  has  been  committed  by  a  person 
in  such  a  condition  of  drunkenness  as  to  ren- 
der him  Incapable  of  a  willful,  deliberate, 
and  premeditated  purpose,  the  jury  cannot 
find  the  defendant  guilty  of  murder  in  the 
first  degree.  If  the  jury  believe  from  the 
evidence  and  beyond  a  reasonable  doubt  that 
the  defendant,  Claud  M.  Cooley,  killed  the 
deceased,  Edwin  A.  GiUIland,  as  charged  In 
the  indictment,  and  at  the  time  of  such  kill- 
ing the  defendant  was  under  the  Influence  of 
liquor  vohmtarlly  taken  by  him,  then  said 
intoxication  so  produced  is  in  law  no  excuse 
for  the  act  done  by  the  defendant,  if  It  was 
done,  unless  they  believe  from  the  evidence 
such  Intoxication  was  such  as  did  In  foct  de- 
prive him  at  the  time  of  the  killing  of  the 
mental  capacity  to  form  a  malicious,  deliber- 
ate, and  premeditated  purpose  to  kill,  in 
which  event  they  may  still  find  the  defendant 
guilty  of  murder  In  the  second  degree,  vol- 
untary manslaughter,  or  Involuntary  man- 
slaughter under  the  Instructions  herein  ^v- 
en." 

Appellant  contends  that  this  instruction 


was  erroneous,  In  that  It  did  not  properly 
apply  the  law  to  the  defense  of  tntozlcatim 
with  refemee  to  murdw  in  the  second  de- 
gree ;  bls  contentlfHi  Mng  Oiat  Intoxication 
Is  available  aa  a  defense  fior  tbe  purpose  of 
redncing  murder  In  tiie  second  decree  to  tdI- 
untaiy  manslaii^ter.  In  Qili^  tiB  we  ahall 
see,  he  Is  mistaken. 

Section  1.  c.  86^  S.  U  190T,  Ewda  as  Col- 
lows:  "All  murder  whldi  shall  be  perpetrat- 
ed by  means  of  poison  or  lying  In  wait,  tor^ 
ture,  or  by  any  kind  of  willful,  deliberate 
and  premeditated  knUng^  or  wtakli  Is  com* 
mitted  In  tlie  pwpetratton  cS  or  attempt  to 
perpetrate  any  felony,  or  perpetrated  fnun  a 
deliberate  and  premeditated  dedgn  nnlawfdl- 
ly  and  malldonsly  to  affect  tlie  death  of  any 
human  being,  or  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others,  and 
indicating  a  depraved  mind  regardless  of  hu- 
man life,  Shan  be  deemed  murder  In  the  first 
degree ;  and  all  other  kinds  of  murder  aiiall 
be  deoned  nmrd^  In  tbe  se«md  d^ee." 

Voluntary  manslaughter  Is  the  unlawful 
killing  of  a  human  b^ng,  without  malice,  up> 
on  a  sudden  quarrel  or  In  the  heat  of  pas- 
sion. 

[1]  Intoxication  of  the  defendant  at  the 
time  of  the  killing,  while  a  proper  subject 
of  Inquiry  In  determining  whether  the  de- 
liberate premeditation  necessary  to  constitute 
murder  In  Uie  first  degree  was  mesent,  can- 
not be  said  to  furnish  the  provocation  re- 
quired to  reduce  murder  in  the  second  degree 
to  voluntary  manslaughter.  If,  by  reason  of 
Intoxication,  the  mind  of  the  defendant  was 
incapable  of  that  cool  and  deliberate  premed- 
itation necessary  to  constitute  murder  In  the 
first  degree,  but  the  killing  was  unlawful, 
and  the  act  was  not  done  under  circum- 
stances ytblch  would  make  the  killing  only 
voluntary  or  Involuntary  manslaughter,  nec- 
essarily it  would  be  murder  In  the  second 
degree,  as  malice  would  be  Implied.  Between 
the  two  offenses,  murder  In  the  second  degree 
and  voluntary  manslaughter,  the  drunken- 
ness of  the  offender  forms  no  legitimate  mat- 
ter of  Inquiry ;  If  the  killing  is  unlawful  and 
voluntary,  and  without  deliberate  premedi- 
tation, the  offense  is  murder  in  the  second 
degree,  and  malice  will  be  implied  from  the 
killing,  unless  the  provocation  were  of  such  a 
character  as  would  reduce  the  crime  to  man- 
slaughter, for  which  offense  a  drunken  man 
Is  equally  responsible  as  a  sober  one.  Wil- 
son V.  State,  60  N.  J.  Law,  171,  37  Atl.  954. 
38  Atl.  428;  State  of  W.  Va.  v.  Robinson,  20 
W.  Va.  713,  43  Am.  Bep.  799;  People  v.  Rog- 
ers, 18  K.  T.  9,  72  Am.  Dec.  484;  State  t. 
Tatro.  DO  Vt.  483. 

In  the  state  of  Tennessee  the  statute  on 
murder  Is  Identical  with  that  of  New  Mexico. 
In  the  case  of  Plrtle  v.  State,  9  Humph. 
CTenxL)  663,  the  Supreme  Court  of  that  state 
says:  "As  between  the  two  offenses  of  mur- 
der In  the  second  degree  and  manslaughter, 
the  drunkenness  of  the  offender  can  form  no 
legitimate  matter  of  Inqoliri^  the  killing 
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b^ng  Ttdnntary,  the  offense  is  Beceasarlly 
mnrder  in  the  second  d^ee,  unless  the  proT- 
ocation  wen  of  audi  a  ehaneter  as  would 
at  common  law  constlttite  it  manslaoi^ter, 
and  for  whldi  latter  offenas  a  drunken  man 
Is  equally  responsible  as  a  sober  one.** 

This  case  is  cited  wttb  an>roral  by  tba  Su- 
preme C3onrt  of  OaUftimla,  which  state  has  a 
similar  statute  on  mnrder.  In  the  cases  of 
People  ▼.  Belenda,  21  Oal.  546,  and  People 

Langton,  07  CaL  4^,  T  Baa  848. 

[2]  While  the  instruction  quoted  was  ruA 
objectlonahle  upon  the  ground  urged,  it  is, 
bowever,  erroneous,  because  it  mif^t  be  rea- 
sonably construed  as  requiring  tiie  defend- 
ant to  eetebllsh  beyond  a  reasonable  doubt 
the  fact  that  he  was  intoxicated  in  mder  to 
Jnsti]^  an  acquittal  of  murder  In  the  tint 
degree.  From  a  review  of  the  case  note  ac> 
conpanying  the  case  of  Kekb  t.  State^  88  I* 
R.  A.  787,  it  Will  be  foond  that  five  diftennt 
roles  hare  been  eataUlBhed  \fs  the  courts 
re^atlTe  to  the  measure  of  proof  of  Insanity 
in  criminal  cases,  whldi  will  Justify  an  ac- 
qalttel,  and  necessarily  fiie  same  mle  would 
apply  to  file  defense  of  intoxleatton.  Hiese 
are:  (a)  Beyond  a  reasonable  doubt;  (b)  to 
tbe  satisfaction  of  the  jury;  (c)  by  a  pre- 
ponderance of  ttw  eridmce;  deaily  ^ot- 
ed;  and  (0  when  a  reasonable,  wtf^f»nndaa 
donbt  la  raised  by  Um  sridtttoe  aa  to  tlie  san- 
ity of  the  detendant,  he  ia  entitled  to  the 
bmefit  of  such  doubt  The  latter  Is  the  pre> 
dominating  mle  in  American  Jurispmdencs, 
and  was  followed  by  Qie  toritorial  Suprone 
Court  In  ttw  eaae  of  ^Denttory  UcNabb, 
16  N.  M.  626,  120  Pbcl  907.  We  believe  Oie 
same  role  should  apply  to  the  defense  of  In- 
toxication, and  that  all  tiiat  should  be  re* 
quired  flw  dtfiandaiit  is  to  introdnea  audi 
eridOKs  of  the  fact  Uiat,  at  the  time  ha  in- 
flicted tbe  Altai  InjuxleB,  he  was  ao  deeply 
Intoxicated  as  to  be  ineapaMs  of  forming  in 
Ma  mind  a  delUiemto  pranedltoted  design  to 
do  the  killing  as  will  raise  in  tbe  minds  of 
the  jurors  a  reasonable  donbt  aa  to  aodi 
fkct  in  order  to  reduce  the  grade  of  the  of- 
fense to  murder  in  the  second  degree.  An 
excdlent  instruction  on  the  subject  will  be 
f  onnd  in  the  case  of  Ifaynard  v.  Stated  fil 
Neb.8ai,116N.  W.  68. 

[I]  Upon  the  trial  <tf  ttie  case  tbe  conrt 
permlttsd  Mr.  Oris^  an  attnney  appointed 
by  the  court  as  apedal  d^ty  prosecutor,  to 
ask  certain  witnesses  for  tbe  state,  who  had 
given  tesOmoiv  favorsble  to  the  aocusedt  if 
they  had  not  talked  with  Mr.  Beneban,  one 
of  the  attorneys  for  the  deteidant,  relative 
to  the  facts  In  the  case,  and,  upon  receiving 
an  afflnnatlve  answer,  further  permitted  him. 
over  objection,  to  ask  such  witnesses  If  he 
<Orlst)  had  not  theretofore  instmcted  ttieni 
not  to  talk  to  any  one  about  the  case  wltlurat 
tala  permission,  and  if  they  had  not  violated 
sudk  instmctUms  by  talking  to  Mr.  Rendan; 
in  answer  to  wUdti  questloDS,  such  witnesses 
admitted  that  they  had  violated  hla  inatmc- 
Oims  In  that  legud.  In  4ader  to  cue  any 


prejodlce  whidi  might  have  resulted  to  the 
defendant  by  reason  of  the  inference  wliich 
might  reasonably  have  been  drawn  by  the 
Jury  from  such  evidence,  ttiat  defendant's  at 
tomey  had  acted  Improperly  in  interviewing 
tiie  state's  witnesses,  and  that  such  witnesses 
had  violated  an  injunction  whldi  die  state's 
attorney  was  authorized  to  Invoae  upon 
th^,  ttie  defendant  naked  tbe  court  to  in- 
struct tbe  Jury  as  folio ws:  TTliere  has  been 
s(«ie  evidence  ofTered  in  i3ilB  caae  tending  to 
show  that  the  acting  dlstrbit  attorney,  or  spe- 
cial prosecutor,  Mr.  Gris^  instmcted  certain 
witaeeses  not  to  converse  about  the  case  with 
any  othor  person  than  him.  There  was  no 
antliority  in  the  district  attorney  to  make 
audi  request,  or  to  enfi[vrce  obedience  to  it,  es- 
pecially uriiere  it  included  defmdanfs  coun- 
vA.  Attorneys  engaged  In  the  defisnae  of 
important  criminal  trials  have  tbe  right  to 
ascOTtals  by  proper  and  legitimate  means  the 
nature,  strength,  and  credibility  of  the  testi- 
mony to  be  oifered  in  the  ease,  ao  long  as 
they  do  not,  by  word  or  act,  attenoit  In  any 
manner  to  inflnenoe  a  wttnesa  to  conceal, 
modify,  or  chai^  his  testlmmiy  from  that 
which  is  abeolntdy  true.  Hie  attorney  fln 
the  d^endant  was  antluriied  by  his  prafas- 
alonal  duty  to  Intwvlew  t2ie  witneasss  In  this 
case  who  had  beM  summoned  by  t^e  state, 
partleulariy  since  the  witnesses  for  the  one 
side  were  witnesnt  fat  the  other  sUe^" 

The  court  refnsed  to  give  tbe  instruction, 
to  which  lefnsal  the  defmdant  excepted.  Ap- 
pellant contends  that  the  action  of  tiie  spe- 
cial prosecutor,  In  view  of  ttie  eenrtte  refneal 
to  instruct  aa  to  t3ie  ri^  oC  eonnsd  for 
d^endant  to  Interview  all  the  witnesses  in 
the  case,  both  for  the  state  and  tbe  defend- 
ant, neceesaiUy  nuist  have  mejndlead  Hie 
righto  of  the  defendanL 

The  attorney  for  tbe  deHradant  had  the 
Eight  to  ascertain  by  piroper  and  Icgitimato 
means  the  facte  in  the  case.  With  such  end 
In  view,  he  bad  Uie  xiCht  to  interview  the 
witnesses,  or  the  people  whom  he  supposed 
were  witneasss  to  the  occnrrenoe  or  cognt 
nnt  of  facto  material  to  the  case.  Otcourse 
he  would  have  no  rii^t  to  attuu^t  to  cause 
such  witnesses  to  color  their  testimony,  or 
to  otmoeal,  modify,  or  change  the  same  from 
that  which  was  absolutely  true.  As  was  aald 
1^  t3ie  territorial  S^trone  Oourt  in  the  ease 
In  xe  Oabon,  8  N.  M.  258,  48  Fac.  724:  "We 
know  of  no  rule  «t  moi^  or  professional 
ethica  wUeh  is  <VpDsed  to  thia  view.  If  this 
is  not  allowed,  then  you  break  down  the  bar- 
rier which  the  law  and  the  courta  have  erect- 
ed as  a  shield  to  protect  tlie  Uves  and  lib- 
er^ of  the  cUlauis  from  what  mliAt  prove 
an  unjust  and  designing  prosecution.  We  do 
not  wish  to  be  understood  aa  In  the  slight- 
eat  degree  oonntenandng  any  conduct  on  the 
part  tA  any  attorney  in  attempting  in  any 
manner  to  Inflnakce  a  witness  to  coaeeal, 
change,  or  in  any  maimer  gin  inqntqper  tes- 
timony under  any  drcomstancee.  Such  an 
act,  wh«t  estebUabed.  AouU  meet  with  com- 
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demnatlon  by  the  bar,  and  slionM  be  .visited 
with  disbarment  by  the  court  We  discover, 
however,  no  unprofessional  conduct  In  the 
respondent  In  hla  simply  visiting  the  witness 
to  honestly  ascertain  what  would  be  his  tes- 
timony, so  long  as  he  did  not  in  any  way  at- 
tempt to  InSnence  him  to  oouoeal,  falsely 
change,  or  modify  his  testliDODy." 

Were  this  not  the  rule,  then  the  state  would 
be  able  to  absolutely  preclude  the  defendant 
from,  preparing  intelligently  to  present  his 
defense  to  the  court  and  Jury  by  snbpcenali^ 
as  its  witnesses  all  the  witnesses  to  the  trans- 
action, and  thereby  preclude  defoidant's  at- 
torney from  interviewing  them.  Witnesses 
are  supposed  to  be  impartial  in  all  cases,  and 
to  be  actuated  with  a  desire  to  t^  only  ttie 
tmth.  So  long  as  no  attempt  is  made  to 
cause  them  to  discolor  or  <^iange  their  testi- 
mony from  the  actual  facts  In  the  case,  an 
attorney  is  acting  properly  and  legitimately 
when  he  endeavors  to  ascertain  their  knowl- 
edge of  the  case.  As  was  said  by  the  8n- 
pceme  Coort  of  Rhode  Island  in  the  case  of 
State  r.  Papa.  32  R,  I.  463,  80  Aa  12:  "The 
attorney  for  the  defendant  not  only  had  the 
r^ht,  but  tt  was  his  plain  doty  towards  his 
clioit,  to  fally  investigate  the  case,  and  to 
interview  and  examine  aa  many  as  possible 
of  the  eyewitnesses  to  the  assault  In  ques- 
tion, together  with  any  other  percKOis  who 
mi^t  be  able  to  assist  him  in  ascertalnii^ 
the  tmth  concerning  the  evrait  in  contro- 
versy. Witnesses  are  not  parties  and  should 
not  be  partisans;  they  do  not  belong  to  either 
Bide  of  the  controversy;  they  may  be  sum- 
moned 1^  one  or  the  other  or  both,  but  are 
not  retained  by  either.  It  would  be  a  most 
unfortunate  condition  at  affiiirs  If  a  party 
to  a  snU^  civil  or  criminal,  ahoold  be  permlfr- 
ted  to  monopolize  the  sources  of  evidence  ap- 
plicable to  the  case  to  use  or  not  as  might 
be  deemed  most  advantageous.  Such  a  pro- 
ceeding In  a  criminal  case  would  violate  the 
provisions  of  the  Constitution  of  this  state 
(article  1,  |  10),  which  provides  that:  'In  ail 
criminal  prosecutions,  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial,  by 
an  Impartial  Jury,  to  be  informed  of  the  na- 
ture and  cause  of  the  accusation,  to  t>e  con- 
fronted with  tile  witnesses  against  him,  to 
have  compulsory  process  tor  obtaining  than 
In  ma  favor,  to  have  the  assistance  of  coon- 
sd  in  his  defense,  and  shall  be  at  liberty  to 
apeak  for  himself;  nor  shall  he  be  deprived 
of  life,  liberty,  or  property,  unless  by  the 
Judgment  of  his  peers,  or  the  law  of  the 
land.'  The  defendant,  therefore,  has  the  con- 
stitutional  right  to  have  compulsory  process 
for  obtaining  witnesses  to  tesU^  in  his  be- 
lialf.  He  has  also  the  right,  either  person- 
ally or  by  attorney,  to  ascertain  what  their 
testimony  will  be.  Bnt  In  the  interviews 
with  and  examination  of  witnesses  out  of 
court,  and^  before  the  trial  of  the  caae^  the 
fflouniner,  whoever  he  may  be.  toyman  or 
lawyer,  must  exerdse  the  utmost  eare  and 
caution  to  eitraet  and  not  to  inject  infomui^ 


tion,  and  by  all  means  .to  redst  the  tempta- 
tion to  influence  or  bias  the  testimony  of  tlio 
witnesses.  If  in  any  case  the  claim  should 
be  made  that  a  party  has  misconducted  him- 
self in  this  respect,  the  matter  should  be  left 
to  the  determination  of  the  Jury  as  affecting 
the  question  of  bis  guilt  or  Innoceace  of  the 
crime  charged.  If  it  was  charged  that  an  at- 
torney bad  been  guilt?  of  such  impropriety, 
it  would  constitute  came  for  the  disdpUnary 
action  of  the  court,  and  should  not  be  sub- 
mitted to  the  Jury,  unless  it  appeared  that 
It  was  done  with  the  knowledge  and  consent 
of  his  client,  in  which  case  the  matter  should 
be  left  to  the  determination  of  the  Jury.  The 
court,  however,  should  refrain  from  the  use 
of  ezpressi<Hi8  wliicb  aro  likely  to  give  the 
Jury  the  Impression  that  the  court  has  pre- 
judged the  matter.  The  expressions  of  the 
court  in  this  case,  above  quoted,  beginning, 
'It  Is  unfortunate  that  the  defendant's  attor- 
ney should  feel  under  any  obligation  to  send 
for  one  of  the  witnesses  for  the  state,'  and 
rading.  That  Is  an  unfortunate  circumstance 
to  say  the  least,'  are  subject  to  tl^  criticism. 
This  exception  must  therefore  be  sustained." 

The  court  prc^ierly  permitted  the  state  to 
ask  ttae  wltnesstt  if  they  had  talked  to  any 
one  about  the  case,  but  should  not  have  al- 
lowed the  Bpeclal  pnwecutor  to  ask  if  he  had 
not  Instructed  such  witnesses  not  to  talk  to 
any  one  else  about  the  case,  and  If  they  had 
not  violated  his  instructions  in  talking  to  Mr. 
Senehan.  By  permitting  such  questitma  to 
be  answered,  the  Jury  would  naturally  be 
led  to  believe  that  the  witnesses  had  been 
guilty  of  impropriety,  to  say  the  least,  ia 
talking  to  the  attorney  for  tbe  defendant,  in 
violation  of  the  orders  of  the  state's  atto^ 
ney,  and  likewise  must  bava  been  also  im- 
pressed with  tba  Idea  that  the  attorney  for 
the  defendant  was  reprehensible  In  talking 
to  such  witnesses  under  the  drcumstanoea. 
Having  permitted  the  evtdoice  to  go  to  the 
Jury,  over  objection,  the  court  dwuld  liave 
given  the  requested  instruction. 

[4]  It  is  next  contended  that  the  court  en- 
ed  in  refusing  to  -  penult  lay  witnesses  to 
give  opinion  evidence  as  to  the  Insanily  of 
tbe  defradant,  and  that  it  likewise  erred  in 
not  pernUtting  certain  witnesses  to  exprm 
an  4^>inlon  aa  to  whether  the  relations  be- 
twem  the  deceased  and  the  defendant  ap> 
peared  to  be  friendly,  or  otbervrtse^  a  few 
minutes  before  the  homldde. 

The  r^t  of  a  lay  witness  to  give  In  eivl- 
doice  his  opinion  as  to  the  sanity  or  losaiiltT 
at  a  party  Is  folly  discussed  In  th»  case  of 
Territory  v.  McNabb.  16  N.  M.  625,  120  Paa 
907.  We  are  <^  the  <^tn]on  Oiat  the  mlo 
therein  announced  la  correct  rule  on  tb» 
subject,  and  further  dlseiissioa  would  b« 
fruitless. 

Kelly,  a  witness  for  ttie  atata^  bad  tea- 
tlfled  that  ho  m^  the  defendant  cn  ttie  vil- 
lage street,  and  that  he,  in  company  with 
another  wltneaa  named  Martines,  took  him 
to  hla  room,  wUcta  wu  used  by  both  the 
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defendant  and  the  deceased;  that  the  de- 
fendant was  TetT  much  Intoxicated;  that, 
when  the7  entered  the  room  with  the  defend- 
ant, the  deceased  was  In.  bed.  After  detail- 
ing fnlly  all  that  was  done  and  said  In  the 
room  by  all  the  parties,  he  was  asked  to 
**proceed  and  describe  the  manner  In  which 
Cooler  and  GUIIland  addressed  each  other  In 
anything  that  they  said,  and  describe  their 
acts  toward  each  other.  If  there  were  any 
acts,  with  snch  detail  as  you  can  give  them, 
for  the  Jnrors'  Information."  In  response  to 
the  qnestlon,  Vbe  witness  proceeded  to  de- 
scribe the  appearance,  acta,  and  conduct  of 
the  parties  toward  each  other,  and  CMClnded, 
"They  both  seemed  to  be,  on  my  leaving  the 
room,  perfectly  friendly."  This  portion  of 
the  answer,  over  the  objection  of  the  defend- 
ant, upon  the  motion  of  the  state,  was  with- 
drawn from  tiie  Jnry. 

It  was  of  the  utmost  importance  to  the 
defendant  that  the  jnry  should  be  fally  ac- 
quainted with  the  relations  existing  between 
himself  and  the  deceased  at  the  time  refer- 
red to  by  the  witness,  for  the  killing  took 
place  within  five  minutes  after  the  witness 
left  the  room.  If  the  relations  between  the 
parties  at  that  time  were  friendly,  It  wonld 
have  been  a  strong  drcumstance  In  his  favor 
mlUtatiag  against  that  deliberate  premeditat- 
ed malice  essential  to  first  degree  murder. 
It  would  be,  indeed,  a  very  difficult  matter 
for  a  witness  adequately,  by  mere  descriptive 
language,  to  convey  to  the  Jury  the  fact  of 
the  friendly  relations  existing  between  par- 
ties by  a  mere  recital  of  their  aets  and  words. 
Two  men  meet.  In  the  presence  of  a  witness. 
There  may  not  be  a  word  spoken  or  an  act 
done,  which  can  be  described  In  words,  which 
would  indicate  unfriendliness;  stQl  the  wit- 
ness may  olwerve  from  the  appearance  and 
expression  of  the  fftce  and  eyes  and  the  gen- 
eral demeanor  of  the  parties,  which  he  can- 
not portray  with  words,  that  an  unfriendly 
feeling  exists  between  the  two  men.  If  he 
cannot  give  to  the  Jury  his  opinion  as  to  the 
relation  of  the  parties  toward  each  other,  the 
Jury  would  not  be  aUe  to  torn  an  intelligent 
oi)inlon  thereon. 

In  the  case  of  Commonwealth  v.  Eyler,  217 
Pa.  612,  66  Atl.  746.  U  L.  R.  A.  (N.  S.)  639, 
10  Ann.  Cas.  786,  the  court  say :  "The  rule 
as  to  the  admissibility  of  opinions  of  non- 
expert witnesses  was  settled  In  the  leading 
case  of  Graham  v.  Peonsylvaula  Co.,  139  Va. 
149,  21  AtL  151  [12  L.  B.  A.  293J :  'Where 
mere  descriptive  language  is  inadequate  to 
convey  to  the  Jury  the  precise  facts  or  their 
bearing  on  the  issue,  the  description  by  the 
witness  must  of  necessity  be  allowed  to  be 
supplemented  by  his  opinion  in  order  to  put 
the  Jury  in  position  to  make  the  final  deci- 
sion of  the  fact' — and  quoting  from  Com.  v. 
SturUvant,  117  Mass.  122  [19  Am.  Eep.  401] : 
'The  exception  includes  the  evidence  of  com- 
mon observers  testifying  to  the  results  of 
their  observations  made  at  the  time,  in  re- 
gard to  commm  aivearanceB  op  taclM,  and 


a  eondittoD  of  thtngs  wfaUSi  cannot  be  repro- 
dnced  and  made  palpable  to  a  Jury.* "  Qnot- 
ing  further  from  Qraham  v.  Peansylvania 
Co.,  It  Is  said :  "In  several  classes  of  ques- 
tions the  Bne  between  the  witness*  Judgment 
or  optni<m  and  his  affltmathm  of  a  fact  Is  so 
indistinct  that  It  cannot  be  maiiced  out  in 
pratftke.  Such  are  questioiis  of  Identity  of 
persons  or  things,  of  tile  lapae  of  time,  of 
comparative  shape  ot  color  or  sound,,  of  ex- 
pression, and,  through  it,  of  meaning,  etc.  Id 
all  of  these,  however  positively  the  witness 
may  affirm  facts,  what  he  says  is  after  all 
only  his  opinion,  but  so  blended  with  koowl- 
ed^  and  recollectlcai  that  the  line  wtaer* 
opinion  ends  and  tact  begins  cannot  be  di» 
tlDgutsbed." 

The  case  of  State  v.  Marsh  and  Buszell  was 
a  trial  of  a  wife  and  her  paramour  for  the 
murder  of  a  husband.  "The  witness  F.  P. 
White  was  asked  what  he  observed  in  respect 
to  the  condnct  of  the  respondents  toward 
each  other  on  an  occasion,  the  day  after  the 
death  of  the  deceased,  and  answered,  'I 
served  they  were  very  intimate.'  To  this  an- 
swer, the  respondents  excepted,  for  that  it 
was  not  responsive  to  the  question,  and,  as 
glyen,  was  simply  an  expression  of  the  wit- 
ness* opinion.  The  court  then  had  the  wit- 
ness state  the  acts  which  he  observed  which 
gave  him  the  impression  that  they  were  very 
intlmata  There  was  no  error  in  this  action 
of  the  court  The  rule  governing  the  admis- 
sion of  this  class  of  evidence  is  well  stated 
by  Peck,  J.,  in  Bates  v.  Sharon,  46  Vt  481,  as 
follows :  'Wliere  facts  are  of  such  a  charac- 
ter as  to  be  incapable  of  being  presented  wltii 
their  proper  force  to  any  one  but  the  observ- 
er himself,  so  as  to  enable  the  trier  to  draw 
a  correct  or  intelligent  conclusion  from  them 
without  the  aid  of  the  Judgment  or  opinion 
of  the  witness  who  had  the  benefit  of  person- 
al observation,  he  is  allowed>  to  a  certain  ex- 
tent, to  add  his  conclusion.  Judgment,  or  opin- 
ion.' This  is  given  as  an  exception  to  the 
general  rule  that  the  opinion  of  nonexpert 
witnesses  is  inadmissible."  State  v.  Marsh, 
etc,  70  VL  288,  40  AU.  836. 

In  Smith  V.  Miles,  15  Vt  245,  240,  the  case 
being  a  trial  for  slander,  the  court,  speaking 
of  the  importance  of  the  sense  In  which  the 
alleged  slanderous  words  were  spoken,  said : 
"Hence  those  who  see  or  bear  those  Incidents 
are  permitted  to  state  the  Impression  made 
upon  their  minds  at  the  time,  on  the  same 
ground,  I  apprehend,  that  any  witness  is  al- 
lowed to  state  appearances  in  any  case  where 
such  appearances  are,  in  tbelr  nature,  lncapa<- 
ble  of  exact  and  minute  description;  e.  g., 
the  health  or  sanity  of  a  person,  at  a  par- 
ticular time,  in  regard  to  which  even  unpro- 
fessional witnesses  are  permitted  to  speak  of 
opinions  formed  at  the  time  frcnn  Indications 
and  appearances  not  susceptible  of  descrip- 
tion." 

"A  witness  was  allowed  to  state  that  at  a 
certain  time — the  fact  being  material — the 
p^***HfT  was  Intoxicated.  Tbis  was  objected 
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to  aa  the  expression  of  the  opinion  of  a 
witness.  Such  testtmony  was  directly  decid- 
ed to  have  been  admissible  in  People  t.  Bast- 
wcod,  14  N.  Y.  562.  In  a  certain  sense  a  vast 
deal  of  testimony  is  but  statements  of  opin- 
ion. But  It  Is  not  opinion  In  an  objection- 
able sense.  It  Is  everyday  practice,  for  wit- 
nesses to  swear  to  such  facts  as  the  quantity, 
weight,  size,  and  dimension  of  a  thing,  to 
heat  and  cold,  age,  sickness,  and  health,  and 
many  other  matters  of  the  kind.  In  such 
cases  witnesses  do  not  express  an  opinion 
founded  on  hearsay  or  the  judgment  of  other 
men.  It  Is  not  an  opinion  based  upon  facts 
recited  and  sworn  to  by  otlier  witnesses.  It 
is  their  own  judgment,  based  upon  facts 
within  their  own  observation.  It  is,  so  far 
as  such  a  thing  can  be,  knowledge  of  their 
own.  It  is  an  opinion  which  combines  many 
facts  without  specifying  them.  It  has  been 
described  as  'an  abbreviation  of  facts,'  a 
'shorthand  rendering  of  facts.'  It  is  an  infers 
&ice  equivalent  to  a  specification  of  the 
facts.  *  *  *  The  witness  in  effect  de- 
scribes the  facts  when  he  gives  his  opinion. 
It  is  his  way  of  stating  them.  Such  testi- 
mony is  admitted  from  necessity.  A  witness 
can  seldom  give  In  detail  all  the  points  and 
particles  which  go  to  make  up  his  belief; 
but  he  can  characterize  them."  Stacy  v. 
Portland  Pnb.  Co..  68  Me.  279. 

In  the  case  of  Blake  v.  People.  73  N.  Y. 
5S6,  a  witness  for  the  state  was  asked 
"whether  the  hold  of  the  prisoner  and  the 
deceased  was  a  friendly  •  *  •  grasp.  He 
answered  he  did  not  know;  he  believed  it 
was  a  friendly  grasp."  Held  to  be  within  the 
rule  in  People  v.  Eastwood,  14  N.  Y.  562, 
where  a  witness,  was  asked  If,  in  his  judg- 
ment, a  person  was  Intoxicated. 

"The  witness  may  summarize  human  con- 
duct by  stating  the  effect  which  It  produced 
on  his  mind.  Its  manner,  and  he  may  state  its 
object,  and  the  emotions,  Influences,  or  other 
causes  from  which  he  Infers  it  took  place,  and 
what  relations  they  Indicate  between  two 
persons."   17  Cyc.  95,  96,  and  cases  cited. 

On  the  trial  of  an  indictment  for  murder, 
a  witness  may  be  asked  bis  opinion  as  to 
whether  the  defendant  and  the  deceased 
were  on  good  terms  or  not  State  v.  Stack- 
house,  24  Kan.  445. 

"Where  anger  or  bad  temper  of  a  party  Is 
material  to  the  issue,  a  witness  may  be  allow- 
ed to  testify  that  the  party  appeared  to  be 
angry,  as  anger  or  bad  temper  can  be  proved 
in  no  other  way."  Jenkins  v.  State,  82  Ala. 
25,  2  South.  150. 

On  a  trial  for  murder,  a  woman  who  was 
sitting  in  deceased's  lap  was  properly  permit- 
ted to  testify  whetber  defendant  appeared  to 
be  mad,  or  to  be  in  fun,  when  he  approached 
deceased,  and  declared  his  Intention  of  kill- 
ing him.  State  v.  Edwards,  112  N.  C.  901, 
IT  S.  £.  621.  The  court  should  not  have 
wlthdxawn  from  the  Jury  the  answer  In  ques- 
ti(m. 


Gcnnplaint  la  alao  made  as  to  mUngs  of 

the  court  In  excluding  other  similar  evidence 
offered  by  the  defendant  What  we  have 
said  above*  however,  will  be  a  soffldoit  guide 
to  obviate  a  recurrence  of  error  in  a  second 
trial  of  this  case  in  this  regard.  AivellaBt 
argues,  with  great  plausibility,  that  the  facts 
are  insufficient  to  sustain  a  conviction  of 
murder  in  the  first  degree.  While  we  enter- 
tain grave  doubts  as  to  whether  the  facts  in 
this  case^  as  shown  by  the  record  before  us, 
warranted  the  jury  in  returning  a  first  degree 
verdict,  still,  as  the  cause  most  be  reversed 
for  other  reasons,  It  is  not  necessary  fbr  us 
to  discuss  the  facts. 

Other  grounds  of  error  are  argued  by  ap- 
pellant's counsel;  but,  as  the  cause  must  be 
reversed,  and  a  new  trial  awarded,  we  will 
not  consider  the  remaining  assignments,  as 
the  questions  presented  are  either  well  set- 
tled by  adjudications  ot  our  own  conrt  or 
will  probably  not  arise  upon  a  subseauextf 
trial. 

For  the  reasons  stated,  the  cause  is  revers- 
ed and  remanded,  with  instructions  t»  the 
district  conrt  to  award  a  new  tiial;  and 
it  is  80  ordered. 

HANNA  and  PABSER,  JJ.,  concur. 

HELD  T.  HUDSON   (No.  1651.) 
(Supreme  Conrt  of  New  Mexico.  May  4, 1814.) 

(ByXMmt  &v  Ae  Oesrt.; 

PABTITIOB    (!    84*)  —  OWILTT  —  Pbcuuax 

Value. 

Where  two  town  lots  were  owned  in  com- 
mon, and  were  susceptible  of  being  divided  by 
giving  each  ot  the  parties  a  lot  of  eqaal  value, 
owelty  of  partition  will  not  be  granted  because 
one  <tf  the  lots  had  a  peculiar  value  to  one  of 
the  cotenanta  to  whom  tt  was  allotted. 

[Ed.  Note.— For  otber  cases,  see  Partitloii, 
Gent  Dig.  K  2S0-2SEE;  Dec.  Dig.  i  84.*] 

Appeal  from  District  Court,  BenalUlo 
County;  H.  F.  Bayaoldi,  Judge. 

Action  for  partition  liy  Mary  Lester  Field 
against  Clarence  A.  Hudson.  From  flie  Judg- 
ment, both  parties  appeal.  Beversed. 

Action  for  partition  between  appellant 
plaintiff  below,  and  appellee,  defendant  be- 
low, owners  as  tenants  in  common  of  lots  13 
and  14,  block  2.  Pera  addition  to  Albuquer- 
que, N.  M.  The  plaintiff  sought  a  partition 
in  kind;  the  defradant  asked  for  a  sale  of 
the  lots.  Commissioners  were  appointed  to 
make  the  partition  and  reported  that  the 
property  consisted  of  two  unimproved  lots  of 
no  appreciable  difference  In  value ;  that  sold 
together  they  would  bring  $100  more  than  if 
sold  separately ;  that  plaintiff  was  the  own- 
er of  lots  adjoining  lot  IS,  on  which  she  bad 
valuable  improvements;  they  recommended 
tiiat  lot  14  be  set  over  to  the  defendant,  and 
that  lot  13  be  set  over  to  the  plaintiff,  and 
that  plaintiff  pay  the  defendant  the  sum  of 
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960  as  damoces.  Both  parties  excepted  to 
tJbe  report  of  the  conunisaloQerB  and  the 
Judgment  ot  the  court  which  divided  the 
property,  and  decreed  the  payment  of  damag- 
es aft  recommended  by  the  conmlssloners, 
&nd  both  parties  appealed. 

H.  B.  Comdl,  of  Albnqverqae^  tSor  appel- 
lant. ID.  W.  Dobaon,  of  AlbnqiieiqiiQ,  for  ap- 
pellee. 

MECHBM,  District  Jndge  (after  fltating 
the  facts  as  above).  It  is  within  the  power 
of  a  court  of  equity  to  decree  "owelty  of 
partition"  where  the  property  is  Incapable 
of  exact  or  fair  division.  Pomeroy,  Equity 
Jur.  {  1388 ;  Blspham's  Principles  of  Equity. 
S  492;  Bawln  t.  Osbom,  87  Kan.  828,  126 
Fac.  1074,  Ann.  Gas.  1014A.  647. 

In  this  case  there  being  no  appreciable  dif- 
ference In  the  value  of  the  two  lots,  the  doc- 
trine of  owelty  of  partition  has  no  applica- 
tion. The  peculiar  value  of  lot  13  to  the 
plaintift  did  not  render  ttutt  lot  Intrlndcally 
more  valuable  than  lot  14. 

For  this  court  to  reverse  the  Judgment  of 
the  lower  court  in  part  and  aflQrm  it  in  part, 
so  as  to  give  It  the  effect  and  force  of  a 
judgment  of  partition  in  kind,  would  be 
eqaivalent  to  this  court  reiderlng  a  Judgment 
making  partition  directly,  without  the  inter- 
Tentkm  of  the  statotory  conunlasioners. 

Tbe  Judgment  of  the  lower  court  is  re- 
versed. 

ROBERTS,  a  J.,  and  PARKER,  J.,  con- 
cur. ^ 

STATE  V.  VALENCIA.   (No.  1636.) 
(Supreme  Court  of  New  Mexico.  May  13»  1914.) 

r^ryltobM  by  iht  Oomrt,) 

CKDaHA£  IiAW  d  782*)— HOWOXDX  (i  221*)— 

Dmra  Dbcduatiohs— Pbobativb  Foscb— 

Ikstbuctxons. 

Dying  declarations,  being  in  their  nature 
secondary  evidence  and  subject  to  man?  infirm- 
ities, are  oot  ordinarily  entitled  to  the  same 
weight  or  credence  as  living  witnesses  under 
oath  and  subject  to  croBs-exandnation,  the  ques- 
tion of  weUlit  being  one  for  tbe  Jury,  and,  it  is 
error  to  instruct  the  jury  that  such  evidence  is 
of  no  more  weight  than  if  the  deceased  was  pres- 
ent and  testifying,  because  such  instruction  is 
calculated  to  teaa  the  jury  to  consider  that  dy- 
ing declarations  are  entitled  to  the  same  weight 
as  the  testtmony  of  living  witnesses  under  osth, 
and  subject  to  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  1847, 1849,  1851, 1852, 1877, 
1878,  1880-1882,  1906,  1907.  1909-1911,  1960, 
1966,1067;  Dec.  Dig.  |_782:*  Homicide,  Cent 
Dig.  Si  463,  464 ;  Dec.  Dig.  §  221.*] 

Appeal  from  District  Court,  Eddy  Coun- 
ty; Collin  Neblett,  Judge. 

Antonio  Valencia  was  tried  for  the  mur- 
der of  Simon  Rodriguez,  found  guilty  in  the 
first  degree,  and  appeals.  Reversed  and  re- 
manded. 

Gny  A.  Reed  and  Robert  C.  Dow,  both  of 
Carlsbad,  for  appellant  Harry  S.  Clancy, 
Asst  Atty.  Gen.,  for  the  State. 


HANNA.  3.  Several  assignments  of  error 
are  predicated  upon  the  Instructions  of  the- 
oonrt  with  respect  to  the  dying  declaration. 
of  deceased,  and  it  becomes  necessary  to 
consider  the  Instructtons  as  a  whole  In  pass- 
ing upon  the  merits  of  appellant's  contention^ 
These  instructions,  numbered  from  18  to  21, 
Inclusive,  are  as  follows: 

"(18)  Yon  are  Instructed  that  in  prosecu- 
tions for  murder  the  dying  statement  or  dec- 
laration of  the  person  with  whose  murder 
the  accused  stands  charged,  wUeQ  material 
and  made  under  the  sense  of  impending^ 
death,  is  admissible  In  e\'idence.  Such  dec- 
laration is  made  when  the  party  making  it 
Is  at  the  point  of  death,  and  when  every  hope- 
of  the  world  is  gone  and  when  every  motive 
for  falsehood  is  silenced,  and  tbe  mind  is  in- 
duced by  the  most  powerful  considerations  to- 
speak  the  truth;  the  situation  in  law  Is  con- 
sidered as  creating  an  obligation  equal  to 
that  which  is  imposed  by  an  oath  adminis- 
tered in  a  court  of  Justice. 

"(19)  Tou  are  instructed  that  the  declara- 
tlon  of  Simon  Rodriguez,  offered  In  evidence 
In  this  case  through  certain  witnesses,  was 
admitted  under  such  a  rule  of  law,  but  the- 
truth  or  falsi^  ot  Bocb  declaration  of  Simon 
Rodriguez  and  the  d^ree  of  accttracy  or  in- 
accuracy in  the  recital  thereof  by  the  wit- 
nesses, are  matters  for  yon  to  weigh  under 
the  same  tests  as  apply  to  other  witnesses,, 
considering  all  of  the  drcumstancee  in  evi- 
dence surrounding  each  case  and  each  wit- 
ness. 

"^)  The  court  instructs  the  Jury  that  Uie 
statement  read  to  you  as  a  dying  declaration 
ot  Simon  Rodriguez  should  be  received  by 
yon  as  mch  decoration,  but  because  it  Is  a 
dying  declaration  yon  are  not  necessarily 
bound  to  believe  it,  but  you  will  give  it  that 
weight  whl<di  yon  think  it  ought  to  have 
when  considered  In  connection  with  all  the- 
other  facts  and  drcumstances  In  evidoice. 

"(21)  A  statement  by  one  who  has  been 
diot,  respecting  who  it  was  that  Inflicted  the 
wound  and  the  drcumstances  under  whldt- 
Uie  same  was  Inflicted  as  a  dyin^  declara- 
tion. If  made  at  a  time  whoi  he  did  not  ex- 
jf&A  to  survive  the  injury,  is  of  no  more' 
weight  than  If  the  deceased  was  present  and* 
testifying." 

It  is  to  be  observed  that  the  court  In  Its- 
flnal  Instruction,  supra,  told  tlie  Jury  that 
the  dying  declaration  Is  of  no  more  weight 
than  if  the  deceased  was  present  and  testify- 
ing. It  cannot  be  questioned  that  the  great 
weight  of  authority  and  the  best  opinion  up- 
on the  subject  favor  the  rule  that  because- 
the  accused  is  deprived  of  an  opportunity 
of  investigating  the  truth  of  the  statements 
contained  in  the  dying  declaration,  by  means 
of  cross-examination,  that  the  maker  of  the 
statement  was,  at  the  time  it  was  made  un- 
der no  apprehension  of  punishment  for  per- 
jury, and  the  Jury  had  no  opportunity  to 
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observe  the  condact  and  demeanor  of  the 
witness,  such  testimony  la  not  to  be  consid- 
ered on  the  same  plane  or  of  equal  weight 
or  value  with  tbat  of  a  sworn  witness  glTing 
evidence  In  the  presenoe  of  the  court  and 
Jury  under  the  scrutiny  mentioned.  There- 
fore the  only  question  for  oar  consideration 
la  whether  the  Instructloii  referred  to,  tak- 
en In- consideration  with  the  other  Instruc- 
tions upon  the  same  subject,  did  attach  un- 
due importance  to  the  dying  declaration. 

^e  Instruction  is  somewhat  out  of  the  or^ 
dlnary,  and,  so  far  as  we  can  find,  Is  based 
upon  tile  supposed  authority  of  an  Arkan- 
sas case,  viz.,  Allen  v.  State,  70  Ark.  337, 
840,  68  S.  W.  28.  In  this  case,  however.  It 
Is  to  be  observed  that  the  instruction  was  re- 
quested by  appellant,  and  it  does  not  appear 
that  any  point  was  made,  or  could  have  been 
made,  upon  the  apparent  inflnnlty  of  the  In- 
struction. 

The  admission  of  evidence  of  this  charac- 
ter la  an  exception  to  the  mle  of  inadmissi- 
bility of  hearsay  testimony,  and  many  rea- 
sons, other  than  those  given,  might  be  refer- 
red to  as  constituting  proper  and  sufflfdent 
grounds  for  not  giving  to  dying  declarations 
the  same  force  and  effect  as  if  the  declar- 
ant had  been  a  witness  in  court  These  rea- 
sons are  fully  pointed  out  by  Mr.  Ktliott  In 
his  work  on  Evidence,  vol.  1,  S  858.  See, 
also,  State  v.  Van  Saut,  80  Mo.  67;  State  v. 
Mathes,  90  Mo.  671,  2  S.  W.  800;  Lambeth  v. 
State,  23  Miss.  322;  State  v.  Eddon.  8  Wash. 
202,  86  Pac.  130. 

The  case  last  dted  is  more  nearly  in  point 
than  any  other  we  have  found,  or  to  which 
our  attention  has  been  called.  Most,  if  not 
nearly  all,  of  the  cases  examined  have  to  do 
with  tustmctlons  to  the  effect  that  the  dying 
declaration  was  to  be  given  the  same  weight 
as  that  of  a  sworn  witness  giving  evidence  In 
the  presence  of  the  court  See  cases  collec- 
tion in  note  to  Harper  v.  State,  66  L.  R.  A. 
372,  at  446.  While  In  the  case  under  con- 
sideration the  language  used  by  the  court 
was  that  the  dying  declaration  "Is  of  no 
more  weight  than  If  the  deceased  was  pres- 
ent and  testifying,"  and  In  the  Eddon  Case, 
supra,  the  language  adopted  by  the  court  was 
t'dylng  declarations  are  to  have  no  greater 
weight  than  If  the  deceased  was  alive  and 
testified  to  the  same  facts  upon  the  witness 
stand."  While  It  might  be  urged  that  there 
Is  a  distinction  between  the  words  "the 
same  weight"  and  "no  more  weight,"  or  "no 
greater  weight,"  we  think  It  must  needs  be 
a  distinction  without  any  serious  merit.  To 
the  average  Juror  the  words  "no  more 
weight"  would  convey  to  the  mind  the  Im- 
pression that  he  was  Justified  In  attaching 
the  same  weight,  or  as  much  weight  to  the 
class  of  testimony  in  question  as  he  would 
to  a  living  witness  present  In  court 

The  serious  infirmity  about  this  class  of 
evidence,  1.  e..  dying  declarations,  Is  the  lack 


of  opportmdtr  to  tnvoBtlgate  the  txntb  ol 
the  same  by  aauchlng  CEOBs-«zainlnatioD. 
And  it  can  well  be  nrged  that  the  passion  of 
the  moment,  or  the  clouded  mind  resnltlns 
from  the  injury,  not  to  say  anything  about 
the  possible  incorrect  quoting  at  deceased  br 
those  depended  upon  to  supply  this  evi- 
dence, would  all  tend  to  Indicate  the  luric- 
Ing  evils  of  this  class  of  testimony  to  which 
the  Jury  la  prone  to  attach  great  considera- 
tion, for  which  reeaons  Instructions  tending 
to  point  out  the  weight  to  be  attached  to 
sncfa  evidence  are  dangerona  and  calculated 
to  be  highly  prejudicial  to  defendant 

As  stated,  dying  declarations  constttote 
one  of  the  exc^>tlons  to  the  rule  whidi  re- 
jects hearsay  evidence  and  are  admissible 
because  of  the  neaesaity  of  the  case  and  the 
presumed  sanctity  given  them  by  the  aenm 
of  impending  death,  whldi  must  exist,  and 
which  is  said  to  create  an  obUgation  equal 
to  that  which  la  Imposed  by  an  oath  admlo- 
Istered  in  a  court  of  Justlca  We  are  of  the 
opinion,  however,  that  dying  decorations,  be- 
ing in  th^r  nature  secondary  evidence  and 
subject  to  many  infirmities,  are  not  ordinari- 
ly entitled  to  the  same  wid^it,  or  credence^ 
as  la  the  testimony  ot  living  witnesses  nn- 
der  oath  and  subject  to  cross-examination, 
the  question  of  wel^t  being  one  for  the 
jury,  and  it  is  error  to  instruct  the  jury  that 
such  evidence  Is  ot  no  more  weight  than  if 
the  deceased  was  present  and  testl^rlng  be- 
cause such  Instruction  Is  calculated  to  lead 
the  Jury  to  consider  that  dying  declarations 
are  entitled  to  the  same  wdght  as  the  testi- 
mony of  living  witnesses  under  oath,  and  sub- 
ject to  cross-examination. 

In  the  present  case  much  depended  upon 
the  dying  declatatl(«i,  whicb  received  but  lit- 
tle and  peiiiape  qveattonable  corroboratiou, 
so  that  we  feel  constrained  to  reverse  the 
case  upon  the  ground  mentioned,  and  to  re- 
mand the  same  for  a  new  tiiat ;  and  It  Is  so 
ordered. 

BOBKRTS,  G.     and  PAREEB,  J.,  concur. 

JONES  V.  RANKIN  et  aL   (No.  ItEOO.) 

(Supreme  Court  of  New  Mextoow    Aptfl  2& 
1914.) 

(Syttttbu9  by  tke  Court.) 

1.  GOBFOBATZOin   <|  217*)— Stockboldb»— 
AODmOHAI.    LlABILZrT--C!ONSIBUOTZ0N  OF 

Statute. 

The  additional  liability  of  a  stockbolder  de- 
pends npoQ  the  terms  of  tne  statute  creating  it, 
and,  being  In  derogation  of  the  conmum  law,  the 
statute  cannot  be  extended  beyond  the  words 

used. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SI  836-844;  Dec  Dig.  |  217.*I 

2.  Banks  AND  Banking  (5  293*)—Stockhoi.d- 

BBS  —  ADDrrZOlTAK.  liEABIUTT  —  CONSrBQO- 
TION  OP  STATUTK. 

Section  14.  c.  68,  3.  L.  1887.  coDStrued. 
Held,  that  It  imposes  no  Indlvidaal  liability  up- 
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on  wtotUhMeim  in  m  mrImB  buk,  for  tte  debts 
of  cncb  bank,  wb«r«  tb»  odcfaul  sobvcriben  for 
such  stock  paid  th*  fall  par  valw  tbereof  to 

the  corporation. 

[Ed.  Note— For  other  casM^  sbb  Banks  and 
BanUnif.  Cent.  Dig.  H  1133-1185;  Dec.  Dig. 
f  2»3.*] 

8.  GOBPOUTXOnS    <S  217*>-STOCKHOLDnBS— 
ADDXnOHAL  LUBIUTT— StaTCTKB. 

Tbt  general  corporation  act  (Laws  1906. 
c.  79)  did  not  repeal  or  chanM  tiio  UaUlitr  of 
■tockholders  under  chapter  8tL  8.  L.  1884,  and 
diapter  68,  S.  L.  1887. 

[Bd.  Note.— For  other  cases,  see  Corporationa, 
Gent.  Dig.  If  836-844;  Dec  Dig.  |  217.«] 

Ai^jteal  from  District  Court,  Quay  Coxing ; 
T.  D.  Ueb,  Judge. 

Action  by  H.  B.  Jones,  Receiver,  against  0. 
H.  Ttankln  and  others.  From  a  jndgment  for 
defendants,  plaintiff  anieals.  Affirmed. 

Sen^n  &  Wii^t,  of  Santa  FS^  for  appel- 
lant, Beed  BoUoman,  of  Tucumcail,  for  ap- 
pelleea. 

KOBEBTS,  C.  J.  The  only  Qoestlon  pre- 
sented by  this  appeal  is  the  proper  constmc- 
tion  of  section  14,  c.  68.  S.  L.  1887  (section 
273,  a  L.  1897),  which  reads  as  follows: 

"The  BtodEholders  of  any  SDch  oorooration  or 
association  shall  only  be  indlTidnalqr  liable  to 
the  extent  of  the  par  valae  of  the  shares  of 
atoek  mbseribed  tx  by  than,  exc^  a»  other- 
wiaa  herein  provided." 

Tbia  section  Is  a  part  ol  the  Savlnss  Bank 
Act,  and  applies  only  to  ttie  ll^tlUty  of  stock- 
holders in  aoch  corporations.  Tbe  en^ption 
refenred  to  In  the  section  flxea  the  UablUt?  of 
officers,  agents,  etc*  of  andi  imtltation,  who 
reeeiTO  depositB,  or  aueat  to  their  reocsrtiim, 
or  who  contract  debts  or  aaaent  to  their  crea- 
tion, after  knowledge  that  such  Inatitation  Is 
insolvent  or  in  faillns  drcumstanees.  The 
exe^lMion  is  of  no  conseQaence,  so  far  as 
this  case  is  ecmceroed. 

The  appellant  is  the  receiver  of  the  Inter- 
national Bank  of  Commerce,  of  Tocumcari, 
N.  H..  an  Insolvent  inatitation,  Incorporated 
nnder  chapter  68,  S.  L.  1887,  as  a  savlnes 
bonk.  He  Instituted  this  atdt  as^lnst  the 
^ipelleee,  who  w«n»  sto&faolders  In  said  bank 
at  the  time  it  became  insolvent,  to  recover 
from  them  an  aasomed  statutory  llabUliy  to 
tlie  extent  of  the  par  value  of  Uie  diares  <tf 
BtoA  held  by  each  of  said  stockholders.  The 
complaint  set  fOrth  all  the  facts  leading  up 
to  the  appointment  of  the  ai^tellant  as  re- 
ceiver of  the  bank,  the  indebtedness,  inauffi- 
doicy  of  assets,  and  that  appellees  all  be- 
came stoddiolders  by  purchase  of  stock  from 
the  original  sabecrlbers  to  the  capital  stod: 
of  their  asslgneeB,  for  whldi  stock  the  full 
par  value  had  been  received  by  the  corpora- 
tloD.  To  the  complaint  the  aiqpellees  de- 
murred, <m  the  ground  that  they  were  not 
liable  under  the  statute  above  quoted.  The 
demurrer  was  sustained  by  the  court,  and 
appellant  elected  to  stand  upon  his  com- 


plalnt  Judgment  was  thereupon  entered  for 
appellees,  dismissl&g  the  complaint  From 
sncti  Judgment  this  appeal  is  prosecuted. 

[1]  1.  13ie  first  question  discassed  by  eoun- 
sel  on  either  side  is  the  rule  of  construction 
to  be  applied  to  the  statute;  appellant  con- 
tending that  the  statute  Is  remedial  and 
should  be  liberally  construed,  while  aivelleea 
claim  that  a  statute  imposing  a  liability  up- 
on stoddbolders  f&r  the  debts  of  tlie  corpora- 
tion, being  in  derc^tlon  of  the  common  law, 
should  be  strictly  conatmed.  Under  the  com-t. 
mon  law,  a  stockholder  was  not  liable  for  the 
debts  of  the  CMporatlon,  where  the  corpora- 
tion had  received  the  full  par  value  of  the 
BtoA.  This  being  true,  It  necessarily  foUowsu 
that  the  additional  UabiUty  of  the  stock-/ 
holder  depends  ni>on  the  terms  of  the  stat- 
ute creating  it, -and,  being  in  den^ati<ni  ot\ 
the  common  law,  the  statute  cannot  be  ex-i 
tended  beyond  the  words  used.    Brunswick  ^ 
Terminal  Co.  v.  National  Bank  of  Baltimore, 
192  U.  S.  886,  24  Sup.  Ct.  814,  48  L.  Ed.  491.  i 
The  rule  of  strict  construction  to  applied  to  ( 
su^^^tStutes  by  the  great  majority  of  the- 
courts  in  this  country,  as  will  be  seen  by  a  ( 
reference  to  the  cases  flted  In  note  7,  1  214,  ( 
vol.  1,  Cook  on  Corporations  (7th  Ed.).  Hie  / 
author  says :  — ' 

"Inasmacb  as  all  statutes  creating  an  addi- 
tional liability  OB  the  part  of  the  stockholden 
are  In  dezoflatioa  of  the  comon  law,  they  are 
to  be  Mrletiy  canstraed.** 

Appellant  relies  upon  the  case  of  Carver 
V.  Bralntrce  lifg.  Co.,  2  Story,  432,  Fed.  Oas. 
No.  2,4^  whidi  suivorts  his  view  as  to  the 
proper  rule  of  c<Hutractlon;  but  as  thto  case 
Is  so  at  variance  with  the  almost  universal 
holding  of  the  courts.  Intruding  the  Supreme 
Court  of  the  United  States,  and  our  own 
territorial  Supreme  Court  (INerea  v.  Bank,  6 
N.  M.  1,  27  Pac.  822),  we  must  decline  to  fol- 
low it 

[2]  2.  The  statute,  then,  must  not  be  ex- 
tended beyond  the  words  used,  and  It  says 
that  the  stotikholders  of  any  such  corporation 
shall  only  be  Individually  Uable  to  the  extent 
of  the  par  value  of  the  stot^  subscribed  for 
by  them.  No  one  of  the  appellees  herein  were 
subscilbers  to  the  capital  stock  of  the  Insolv- 
ent corporation,  according  to  the  accepted 
definition  of  the  term  "subscriber."  Qotit  on 
Corporations  (7tb  Ed.)  f  10,  says: 

"A  subscriber  Is  (me  who  has  agreed  to  take 
stock  from  the  corporation  on  the  original  issue 
of  such  stock." 

In  the  case  Thames  Tunnel  v.  Sheldon,  6 
B.  ft  C.  341,  Ihe  word  "subacribn^  Is  defined 
and  held  to  mean  only  such  persons  as  have 
entered  Into  an  aq>ress  contract  to  take  up  a 
certain  number  of  shar^  on  the  original  Is- 
sue. 

If  It  be  conceded  that  the  statute  Imposea 
an  additional  liability  upon  stockholders,  over 
and  above  and  independent  of  the  original 
par  value  of  the  stoA,  it  must  be  apparent 
that  sucii  liability  extends  only  to  such 
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stockboldecB  as  were  subscribers  to  the  capi- 
tal stock  of  the  <»rporatlon. 

"When  men  subscribe  fi>r  the  stock  of  a 
company,  It  Is  for  so  much  stock  as  the  com- 
pany still  owns  and  has  not  parted  with. 
Stock,  which  has  been  Isaned  to  or  passed 
Into  the  ownership  of  outside  parties,  cannot 
be  subscribed  for;  it  is  not  then  the  sub- 
ject matter  of  subscription."  Bates  et  al.  t. 
Great  Western  OM.  Co^  184  111.  S86,  26  N. 
B.  621. 

In  Seaboard  National  Bank  t.  Slater  (O. 
O.)  105  Fed.  179,  the  court  draws  a  sharp 
distinction  between  stodc  subscribed  for  and 
stock  held  without  subscription.  The  case  of 
Llbby  V.  Tobey,  82  Me.  897,  19  AtL  904,  illus- 
trates the  distinction.  The  court  says: 

"A  fair  inference  to  be  drawn  from  the  lan- 
guage of  the  BtatQte  is  that  of  a  traoBactioo  or 
contract  with  the  corporation  in  accepting, 
subscribing  for,  or  agreeing  to  take  stock,  ana 
not  one  between  individuals  in  tbe  purchase  of 
stock  in  open  market  Had  the  Legislature  in- 
tmded  to  make  tbe  remedy  as  broad  aa  that 
contended  tor  by  the  plaintifF,  and  thus  render 
the  defendant  liable  as  a  'stockholder'  upon  all 
stock  held  or  owned  by  him,  regardless  of  tbe 
manner  in  which  he  may  have  obtained  it,  it 
would  have  been  an  easy  matter  to  have  so  ex- 
pressed its  meaning." 

In  like  manner  we  are  justified  in  saying 
that  had  the  territorial  Legislature  intended 
to  impose  a  llabill^  upon  all  stockholders, 
IrrespectlTe  of  whether  they  had  purchased 
their  stock  in  the  open  market,  or  bad  secur- 
ed It  by  8Ut»crlption  to  the  capital  stock,  it 
would  have  been  an  easy  matter  to  so  have 
expressed  Its  meaning.  By  section  9,  c.  86, 
S.  L.  1884,  the  Legislature  clearly  and  un- 
mistakably imposed  upon  all  stockholders 
in  banks  of  discount  and  deposit  en  indt* 
Tldual  liability  for  the  debts  of  the  cor- 
poration. Many  of  the  provi^ons  of  the  act 
providing  for  the  organization  of  savings 
banks  are  Identical  with  the  provisions  found 
in  said  chapter  36.  S.  L.  1884,  and,  had  the 
Legislature  intended  to  create  the  same  sbock- 
holder's  liability,  it  would  doubtless  have 
employed  the  same  language. 

In  the  case  of  Beld  v.  De  Jamette,  128 
Ga.  787,  Bl  S.  B.  770,  3  Ann.  Oas.  1117,  the 
Supreme  Court  of  Georgia  vras  called  upon 
to  construe  the  language  of  a  special  act  of 
the  Legislature,  incorporating  the  Putnam 
County  Banking  Company.  The  act  pro- 
vided: 

"Bach  stockholder  in  said  corporation  shall 
be  individually  liable  for  the  debts  of  the  ooi^ 
poration  to  the  amount  of  his  or  her  unpaid 
subscription  to  the  capital  stock  of  the  COTpora* 
tioD,  and  for  an  addiUonal  amount  equal  to  his 
subscription." 

The  court  say: 

"The  question  presented  for  determination  is: 
Was  it  the  purpose  of  the  General  Assembly  to 
impose  this  individual  llaMlity  upon  cadi  and 
every  person  who  might  become  a  shareholder 
of  the  corporation,  by  subscribing  to  its  capital 
stock  or  by  purchase  of  shares  issued  to  anoth- 
er, or  otiierwlse  succeeding  to  the  holdings  of 
a  stockholder  who  had  ceaaad  to  be  a  member 
of  the  oorpoiatioa ;  or  was  the  lagldative  in- 
tSBt  to  iz  the  atetutory  liability  upon  such 


stockholders  onb  as  beoaana  audi  by  anbaorib- 

log  to  the  capital  stodi?  Tbe  tm  'sto^holder' 
Is  not  synonymous  vMi  that  of  'sabscriber' ; 

each  has  a  distinct  deflnfte  technical  meaning; 
the  latter  is  empUiyed  to  denote  one  who  be- 
comes bound  by  a  subscription  to  the  capital 
stock  of  a  corporation.  It  is  to  be  presnmed 
that  the  members  of  tbe  General  Assembly  knew 
what  was  an  *onpaId  subscription  to  the  cap- 
ital stock'  of  a  corporation,  when  they  declared 
that  each  stockholder  could  be  called  on  by  cred- 
itors to  pay,  not  only  his  'nnpaid  subecriptioD 
to  the  capital  stock  of  the  corporation,*  but  also 
an  'additional  amount  equal  to  hie  subscription.* 
If  effoct  be  given  to  the  letter  of  the  act,  then 
the  liability  imposed  was  upon  those  who  be- 
came stockholders  through  uieir  volontary  act 
in  subscribing  to  the  capital  stock  of  the  bank- 
ing company  and  assuming  responsibility  f6r 
tbe  payment  of  its  d^ts,  not  only  to  the  ex- 
tent of  their  respective  stock  subecripUons,  but 
for  double  the  amount  thereof.  •  *  *  The 
corporation  itself  was  made  primarily  liable 
for  the  payment  of  its  debts;  those  who  sub- 
scribed to  its  capital  stock  were  called  on  by 
the  General  Assembly  to  be  its  backers,  its 
guarantors.  The  argument  Is  advanced  by  coun- 
sel for  the  plaintiff  in  error  that,  mueas  all 
stockholders  (however  they  may  have  acquired 
their  holding;^  be  held  liable  for  the  debts  of  tbe 
corporation,  its  creditors  may  not  be  aUe  to 
collect  tbelr  demands  agaSnst  it,  rince  many,  ft 
not  all,  of  the  subecriberg  to  its  capital  stock 
may  now  be  dead,  and  such  estates  as  they 
left  fully  administered.  Conceding  that  such 
may  be  the  case,  we  do  not  feel  justified  In  so 
stretehing  the  words  used  in  the  act  of  Incor- 
poration as  to  bring  within  its  operation  all 
stockholders  of  the  bank,  whether  they  became 
shareholders  by  subscribing  to  its  capital  sto^, 
or  by  way  of  succession  from  those  who  orig- 
inally became  bound  to  pay  donUe  the  amount 
of  their  stock  subscriptions,  If  necessity  so  to 
do  should  ever  arise.  We  cannot  assume  tiuit 
tbe  General  Assembly  contemplated  that  those 
who  accepted  the  charter  and  organized  under 
it  could  relieve  themselves  of  the  liability  they 
volODtartly  assumed  by  subsequently  transfer- 
ring Uieir  stock  to  others  who  might,  or  might 
not,  be  solvent  and  able  to  respond  to  the  de- 
mands of  debtors  of  the  corporation.  Nor  does 
tbe  act  of  incorporation  provide  any  scheme 
whereby  this  liability  might  be  shifted  upon 
stockholders  who  purchased  stock  upon  the  faith 
that  the  act  was  to  be  understood  as  meaning 
neidter  more  nor  less  than  was  said,  nor  is  there 
any  soggMtion  in  the  act  of  a  compounding  o( 
liability,  so  that  a  creditor  f»uld  treat  cadi 
successive  shareholder  as  an  additional  guar- 
antor and,  at  his  election,  call  upon  either  papt 
or  present  stockholders  for  payment  of  his  de- 
mand, or  entorce  satisfaction  from  atl  as  one 
collective  body  answering  to  the  description  of 
'stockholders.'  We  try  to  construe,  not  to  leg- 
islate. No  good  reason  has  been  advanced  why 
the  words  used  in  the  statote  under  construc- 
tion should  not  be  ^ven  their  usual  sfgnification 
and  the  conclusion  reached  that,  while  an  indi- 
vidual liability  was  imposed  upon  each  of  the 
ori^nal  shareholders,  no  provision  was  made 
for  any  further  protection  of  creditors  in  the 
event  tbe  affairs  of  the  bank  might  eventually 
be  conducted  by  persons  who  succeeded  to  the 
rights  of  the  subscribers  to  its  capital  stock  and 
in  this  manner  became  stockholders." 

The  reasoning  of  this  case  Is  directly  ap- 
plicable to  the  statute  under  consideration, 
in  so  far  as  the  liability  of  the  appellees  is 
involved.  Our  conclusion,  therefore,  Is  that 
no  ludlTldual  liability  Is  imposed  upon  a 
stockholder  In  a  savings  bank,  for  the  debts 
of  the  corporation  where  such  stockholder 
vaa  not  a  subwxlbw  to  ttia  c^tal  ibodk  of 
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such  wrpd ration  bat  porchaBed  hie  stock  in 
tbe  <vai  market.  Hie  qnestioiL  as  to  the  U- 
abiUtr  of  the  original  sobecrlber  la  not  in- 
Tolved  In  thla  case,  aM  la  therefote  not 
fore  OB  for  dedalon. 

[8]  S.  Appellee  further  contends  that  the 
general  corporation  law  of  1905  (cSiapter  79. 
8.  Jj.  190S)  repealed  all  stockholder's  liabil- 
ity under  chapter  86,  S.  Ia  1884,  and  chapter 
68,  3.  li.  1887.  Under  said  general  act,  the 
common-law  llabiU^  only  Is  Imposed  by  sec- 
tion 22,  while  section  28  proTldea  a  method 
by  wbich  the  stockholder  may  be  reeved 
of  that  llabllit7.  Section  131  extends  the 
proTlstons  of  the  general  act  to  certain  corpo- 
rations organized  onder  spedal  acts,  includ- 
ing the  act  in  question  In  this  case,  and  fur- 
ther proTides  for  the  organization  of  such 
corporations  under  the  general  act  Bat  the 
same  section  also  provides: 

"But,  prorlded,  howevu-,  that  this  act  shall 
not  be  held  to  diTeet  tiie  carporatlooB  Incorpo* 
rated  under  any  of  said  acta  ot  any  risbts,  prir* 
lieges  or  Iranchisea  which  such  corporations 
now  have.  And  all  the  provisions  of  said  act  as 
to  organimtion,  powers,  capital  stock,  Btockhold- 
ers,  liability  and  snapenaion  shall  apply  to  any 
company  o^anixed  under  this  act  and  doing 
business  in  the  territory  ot  New  Mexico.'* 

Thus  clearly  evidencing  an  Intention  to 
make  the  provislona  of  the  general  act  apply 
to  such  corporations  only  In  so  far  as  the 
proTislons  of  the  general  act  did  not  conflict 
with  the  exceptions  stated.  The  proviso  leftt 
Intact  the  provisions  of  the  special  acts  as  to 
organization,  powers,  capital  stock,  stock- 
holders, liability,  and  suspension.  This  is 
made  even  more  manifest  by  the  provisions  of 
the  next  succeeding  section  of  the  general  ac^ 
which  provides: 

"The  acts  referred  to  in  the  lest  preceding 
sectloQ  shall  not  be  held  to  be  repealed  by  this 
act,  bat  the  provisions  of  this  act  and  the  pro- 
visions of  said  acts  shall  be  construed  together 
as  one  act,  and  the  general  provisions  of  thla 
act  relating  to  tie  management,  control,  reports, 
amendments,  stock  HabUity.  levy  upon  propertr 
or  corporations,  levy  and  sale  of  stock,  and  all 
other  general  provisions  contained  In  this  act 
which  can  be  enforced  consistently  with  the  pro- 
visions of  the  said  special  acts  hereinbefore  ra> 
ferred  to  shall  be  held  to  apply  to  all  sneh  ear- 
porations." 

For  the  reasons  stated,  the  judgment  of 
the  lower  court  la  affirmed;  and  It  la  so  <ni> 
dered. 

HAMNA  and  PABKBB,  3J^  concur. 


STATE  V.  DB  ARMIJO.   (No.  1519.) 

OSnpreme  Court  of  New  Mexico.   April  20, 
1914.) 

(SvlMua  bp  tk«  Court.) 

1.  OrncBBs  (g  18*)— RiouT  to  Hold  Obtiob— 

Nature  and  Sodbce. 

The  right  to  hold  a  public  office  is  not  a 
natural  right.  It  exists,  where  it  exists  at  all, 
only  because  and  by  virtue  of  aome  law  express- 
ly or  impliedly  conferring  It. 

[Ed.  Note.— For  other  cases,  see  QSoen,  Otot, 
Dig.  S  22;  Dea  Dig.  $  18.»] 


2.  OmoEBs  (1 18*)— Riem  to  Qoxj)  Omo^ 

Natube  and  Sotjbob. 

The  right  ma^  tie  conferred  by  act  of  ti>e 
Legislature,  or  exist  by  virtue  of  the  common 
law,  in  those  jurisdictions  where  the  common 
law  is  in  force,  and  no  statute  expressly  or  im- 
pliedly denies  the  right. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
DIE.  I  22 ;  Dec.  Dig;  |  !&*] 

8.  OmoBBs  ({  18*)— Bieax  to  H01.D  Oftiob-* 

CONSTBUCTZON  OF  StATDTB. 

Section  1  of  chapter  134,  Sess.  laws  1909, 
which  provides  that  "No  person  prevented  by 
the  Oivuiic  Act  of  Uie  territory  of  New  Mex- 
ico *  *  *  shall  be  entitled  to  vote  or  hold 
public  office  in  this  territory,"  refers  to  the 
original  act  of  Congress  creating  the  territory 
of  New  BCexieo,  and  the  only  limitations  there- 
by imposed  upon  the  right  to  vote  or  hold  pub- 
lic office  are  that  such  rights  shall  be  exercised 
only  by  citisens  of  the  United  States,  including 
those  recognised  as  citizens  by  the  tzeaty  with 
the  republic  ot  Mexico,  etc. 

[Ed.  Note.— IVw  other  case%  see  OfBoera,  Cent, 
Dig.  {22;  Dee.  Dig.  1 18^ 

4.  OmoiBB  (1 20*)— BioHT  TO  Hold  Omo^ 
OouicoN  Law. 

The  statutory  law  of  the  territory  of  New 
Mexico  neither  expressly  conferred  nor  denied 
the  right  of  women  to  vote  or  hold  poblic  office ; 
hmce  we  must  look  to  the  oommon  law,  if  It 
was  in  force  In  the  territory,  to  ascertain  and 
determine  the  right  of  women  to  vote  and  hold 
public  office. 

[Ed.  Note.— For  other  cases,  see  Officeia,  Cent 
Dig.  fl  24,  26 ;  Dec.  Dig.  S  20.*} 

6.  OoHHOR  Law  (g  12*)— Opbbatiow. 

The  common  law  is  the  rule  of  practice  and 
de<dsion  in  New  Mexico,  by  virtue  of  section 
2871,  Comp.  Laws  1897,  except  where  modified 
by  statute. 

[Ed.  Not&— For  other  cases,  see  Common 
Law,  Cent.  Dig.  S  10;  Dec.  Dig.  S  12.*] 

e.  States  (}  69*>— State  Libbaeian- Natube 

or  OmoB. 

The  office  of  State  Librarian  is  a  minis- 
terial office. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  71 ;  Dec.  Dig.  |  69.*] 

7.  OmcEBs  (S  20*)— BioHT  to  Hold  Office— 
CoHUON  Law. 

Dnder  tbe  common  law,  a  woman  was  eligi- 
ble to  hold  a  purely  ministerial  office,  whatever 
might  be  the  nature  of  the  office,  if  she  was 
capable  of  performing  the  duties  thereof,  and 
there  was  no  IncomDatibility  between  the  nature 
and  character  of  (he  duties  of  the  office  and 
their  due  performance  by  a  woman,  where,  in 
BO  doing,  she  was  not  caUed  upon  to  exercise 
judgment  and  discretion. 

[Ed.  Note.— For  otiier  cases,  see  dfficera.  Cent 
Dig.  1124,25:  Dw).  Dig.  I  20.*] 

8.  CoHuon  Law  (f  12*)— Opebatton. 

Such  political  rights  as  were  recognized  by 
the  common  law,  and  not  in  conflict  with  our 
established  laws,  institutlonB,  and  customs*  and 
suitable  to  our  eonditioni,  were  carried  into  the 
body  of  our  law. 

[fikl.  Note.— For  other  cases,  see  Common 
Law.  Cent  Dig.  !  10;  Dec.  Dig.  i  12.*] 

9.  States  (g  9*)— Stats  Ljbeabian— OowTiit- 

TTANCB  IN  Office. 

The  appellee  being  rightfully  In  office  at 
the  time  of  the  adoption  of  the  Constitution, 
she  was  continued  in  office  by  virtue  of  section 
9,  art  22,  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  States^  Cent 
Dig.  §  4 ;  Dec.  Dig.  I  9.*] 

Hanna,  J.,  dlssoitlng. 
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Appeal  from  District  Coart,  Santa  F6 
Conotr;  B.  C.  Abbott,  Judge. 

Quo  warranto  b7  tbe  State,  to  ouat  Lola 
Chaves  de  Armljo  from  the  office  of  state 
librarian.  Trom  a  jadsment  of  dlomlsaal, 
jdalntUE  appeals.  Affirmed. 

Vnxik  W.  COancT.  Gen.,  and  FflUx 

Lester  and  Stunmers  Bartchart,  both  of  Albu- 
querque, for  wpellant  Rendian  ft  Wright, 
of  Santa      for  appeUea 

ROBERTS,  G.  3.  Tbls  Is  a  quo  warranto 
proceeding  to  ouat  the  respondent  from  the 
office  of  state  librarian.  The  sole  baeds  for 
the  proceeding  Is  the  fttct  of  the  alleged  In- 
eligibility of  the  respondent  to  hold  the  office 
on  account  of  sex ;  she  being  a  woman.  The 
district  court  held  that  the  respondent  was 
eligible  and  dismissed  the  petttton,  and  tbe 
state  appealed. 

A  discussion  of  the  matter  InrolTed  would 
seem  naturally  to  present  the  following  In- 
quiries, viz.'. 

1.  What  is  the  nature  of  tbe  rl^t  to  hold 
public  office^  and  what  la  tbe  source  of  that 
right? 

2.  What  provision,  either  statutory  or  com- 
mon-law, or  both,  had  been  made  in  this  ju- 
risdiction In  that  regard  prior  to  the  adoption 
of  the  state  Constitution? 

3.  What  effect.  If  any,  did  tlte  Gonstltntlon 
have  upon  the  right? 

[1,  2]  1.  It  may  be  stated  that  the  right  to 
hold  a  puUlc  office  Is  not  a  natural  right. 
It  exists,  where  it  exists  at  all.  only  because 
and  by  virtue  of  some  law  expressly  or  Im- 
pliedly conferring  it  Mechem  on  Public  Offi- 
cers, f  04 ;  29  Oyc.  1875.  It  may  be  conferred 
by  act  of  the  Legislature,  as  Is  usually  the 
case,  or  exist  by  Tlrtue  of  the  common  law, 
in  those  Jurisdictions  where  the  common  law 
Is  In  force,  and  no  statute  expressly  or  im- 
pliedly denies  the  right  In  the  latter  case 
recourse  must  of  course  be  had  to  the  com- 
mon law  to  determine  the  llmltatlonfi  npon 
and  extent  of  the  r^ht 

[S]  2.  It  therefore  becomes  necessary  to  ex- 
amine the  condition  of  the  law  In  this  Juris- 
diction In  regard  to  the  right  of  women  to 
hold  office.  The  territory  of  New  Mexico  was 
organized  by  the  act  of  Congress  of  Septem- 
ber 9,  1860  (Act  Sept  9,  1860.  c.  49.  9  Stat 
4^).  Section  0  of  ttiat  act  provides: 

"That  every  bee  white  male  Inhabitant,  above 
the  age  of  twento^ne  yeart,  who  shall  have 
been  a  resident  of  said  territory  at  the  time  of 
tbe  passage  of  this  act,  shall  be  entitled  to  vote 
at  the  first  election,  and  shall  be  eligible  to 
any  office  within  the  said  territory;  bnt  the 
qaaiificadouB  of  voters  and  of  holding  office,  at 
all  snbsequent  elections,  shall  be  such  as  shall 
t>e  prescribed  by  the  l^slaUve  assembly:  Pro- 
vided, that  the  right  of  suffrage,  and  of  holding 
office,  shall  be  exercised  only  by  citizens  of  tbe 
United  States,  Including  those  recognized  as  clti- 
sena  by  the  treaty  with  tbe  republic  of  Mexico, 
concluded  February  second,  eighteen  hundred 
and  forty  eight." 

The  provisions  of  tliis  section  appear  In  R. 
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In  somewhat  different  language,  but  In  the 
view  we  take  of  the  case  sndi  levlaed  sec- 
tions are  of  no  importance  in  determining 
the  lasnes  Involved  herdn. 

By  an  act  of  the  toritonal  Leglalatnre, 
approved  July  20,  18K1,  whidi  will  be  found 
on  page  196  of  the  Session  Laws  of  1861,  a 
complete  election  law  was  oiacted.  Section 
19  of  the  act  defined  the  qoaliflcattons  of 
voters  and  of  holdlar  elective  office  as  fol- 
lows: 

"Sec.  19.  Every  white  male  dtiaen  of  tbe 
United  States,  over  twenty-one  yean  oi  ace, 
who  shall  have  resided  in  the  territory  <Hie 
year,  and  In  the  county  In  wliich  he  offers  to 
vote,  for  three  months  shall  be  entitled  to  vote 
and  be  elected  to  office  In  any  election  provided 
for  in  this  act,  unless  in  the  cases  hereinafter 
specified." 

By  this  section  It  will  be  observed  that  tha 
right  to  vote  is  limited  to  white  male  dtixens 
of  the  United  States,  who  possess  the  requir- 
ed qoallfl cations  as  to  residence.  Likewise, 
by  the  section  no  one  could  be  "elected  to 
office,  in  any  election  provided  for  in  this 
act,"  unless  he  possessed  the  required  qnali- 
flcationa.  Under  this  section  a  woman  was 
debarred  from  voting,  and  could  not  be  elect- 
ed to  any  office,  at  any  election  held  under 
the  act  In  question.  Section  21  of  the  aame 
act  reads  as  follows: 

"Sec.  21.  No  person  prevented  by  the  organic 
law  of  tbe  territory,  no  offloer  or  aoldier  in  the 
United  States  Army,  and  no  person  inclnded  in 
tbe  term  'camp  followers*  of  the  United  States 
Army  shall  be  entitled  to  vote  or  hold  office  In 
this  territory." 

It  wiU  be  .observed  that  the  latter  sectloa 
is  broader  In  its  scope  than  section  19.  It 
denies  the  right  to  bold  office,  either  elective 
or  appointive,  to  any  person  "prevented  by 
the  organic  law  of  the  territory."  Section  19^ 
in  so  far  as  it  prescribed  the  qualification  of 
voters,  was  evidently  superseded  by  the  reg- 
istratton  law,  which  required  all  voters  to 
be  r^;l8tered.  and  tHrescrlbed  the  quaUflca- 
tlons  required  for  registration,  which  will  be 
found  as  section  1703,  C.  L.  1897,  and  permit- 
ting all  registered  voters  to  vote.  Section 
1700,  C.  L.  1897.  Section  21,  supra,  however, 
was  carried  Into  the  Compilation  of  1897  in 
its  original  form  as  section  1647.  It  wlU 
therefore  be  seen  that  section  19  of  the  orig- 
inal act  Is  of  no  importance  In  this  case,  ex- 
cept as  en  aid  to  the  proper  constmcOon  of 
section  21.  Section  21,  snpra,  was  amended 
by  chapter  21,  S.  h.  1907,  and  again  by  <Aap- 
ter  134,  S.  L.  1909.  Hhe  amendment  of  1907 
need  not  be  set  out,  as  it  is,  In  so  far  as  mate- 
rial, in  the  same  identtcal  language  as  secUon 
1  of  chapter  184.  S.  1^  1909.  whldi.  In  ao  far 
as  pertinent,  reads  as  foUows: 

"Sec.  1.  Ko  person  prevented  by  tbe  organic 
act  of  the  territory  of  New  Mexico,  *  •  • 
shall  be  entided  to  vote  or  bold  public  office  la 
this  territory.  *  •  •" 

It  will  be  observed  that  the  olglnal  sec- 
tlon  used  the  term  "Organic  Law,"  whereas 
the  amendment  refisrs  to  the  '^Organic  Act," 
thn  deariV  meaning      original  act  oC  Oon* 
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sreas  creatiiig  the  territory,  and  not  the  sec* 
UoD  of  tbe  Rerlsed  Statatea  of  X878,  beicdo- 
before  referred  to.  It  ia  erldeot,  therefore, 
tbat  we  mast  look  to  the  terms  of  the  Organic 
Act  to  determine  who  were  prevented  from 
liolding  office  by  ita  terms.  It  prescribes  the 
right  of  suffrage  and  of  holding  office  at  the 
first  election,  and  then  prorldes  that  the  qual- 
ifications of  voters  and  of  holding  ofSce  at 
all  snbseqnent  elections  shall  he  preectlbed 
by  the  leglcOatlTe  assembly,  and  oondvdes 
with  the  following  provtoo: 

"Prorlded,  That  the  right  of  saffrage,  and  of 
holding  office,  shall  be  ezerclMd  only  by  dti- 
mexta  of  the  United  State*,  indcding  those  rec- 
ognized as  citizens  by  the  treaty  with  the  re- 
public of  Mexico,  concladed,"  ete. 

From  a  reading  ot  the  section,  It  wonld  ap- 
pear to  the  legal  mind  that  the  prorlao  waa 
a  limitation  upon  legldatlTe  power,  and 
that  it  was  not  Intended  to  operate  directly 
upon  the  right  of  soltrage.  But  In  what  light 
did  tha  le^slatiTfl  aasembliea  regard  the  pro- 
viso when  they  referred  to  the  limitations 
upon  the  right  of  soflzage  and  of  holding  of- 
fice contained  in  eectlon  21  of  the  original 
act  and  the  amendments  Uiereto?  It  la  clear 
that  they  treated  It  as  an  Indqtoident  sec- 
tion, and  as  a  llmitatifm  upm  the  right  It- 
self, rather  than  a  l^^lative  llmltatton. 
The  only  Umltadona  upon  the  right,  or  the 
only  referaioe  to  tbe  subject.  In  fiie  Organic 
Acti  are  ftmnd  In  the  section  above  Quoted. 
It  must  be  apparent  that  the  Legislature  did 
not  refer  to  the  UmltationB  upon  the  right 
of  suffrage  and  of  holding  office  at  tbe  first 
election,  for  to  so  hold  wonld  present  In- 
Bormonntable  absurdities.  Vor  Instance,  at 
the  first  electlmi  the  right  was  confined  to 
"ftee  white  male  inhabitants.*'  Now  Is  it  to 
be  ineaumed  that  the  LeglsUtture  In  1907 
and  1900  would  attempt  to  violate  tiie  fif- 
teenth amendmoit  of  tt»  Oonstltutlon  of 
the  United  States,  and  the  act  of  Goi«resa 
making  such  amendment  applicable  to  ter- 
ritories? Again  the  section  limits  ttie  right 
of  snffrase  and  of  holdli^  office,  at  the  first 
election,  to  free  while  male  Inhabitante  **who 
■hall  have  been  a  resident  of  said  territory 
at  the  time  ct  the  passage  of  this  wt,"  eon- 
sequent^,  should  we  hoM  that  the  limitations 
rented  te  were  those  prescilbeA  fer  tbe 
flxst  dectlon,  it  wonld  necessailly  residt  ttiat 
the  Ijegldatnr^  as  lato  aa  IMB,  was  attonpt- 
Ing  to  dny  tbe  rj^t  of  snfltage  to  all  those 
who  were  not  resldente  of  Vtm  Itezteo  In 
18S0.  Such,  of  counfe.  was  never  tbe  inten- 
tion, and  tlterefore  the  Legislature  neoes- 
flarOy  most  have  had  in  view  tbe  Umitatloiffi 
contained  in  the  proviso,  and  intended  that 
tha  ti^A  of  suffrage  and  Of  holding  office 
should  be  enrdsed  <nily  by  cUlaenB  of  the 
Ustted  States,  including  thoee  xeeognlsad  as 
dtlaani  hy  the  treaty  with  the  republic  of 
Ifttleok  ete. 

"Tbe  fimnme  Court  of  ths  United  Btatss,  In 
Minor  v.  Happersett,  21  Wall  162,  22  L.  Bd. 
627,  has  held  that  the  word  'citizen,  as  used  Id 
the  OonstitDtimi  and  laws  «t  flu  Uaitsd  8tatsa» 


has  nnifoimly  convved  the  idea  of  aembeiriiip 
of  a  nattuL  and  nothing  more,  and  hence  m- 
dnde  either  sex  alike."  X>onlT  t.  CSty  of  Tne- 
son,  6  Aria.  2BB,  66  Pao.  S79. 

E4, 1]  Henee,  from  a  review  of  the  statute 
law  of  the  territory.  It  win  be  seen  tliat  there 
was  no  express  denial  of  Ibe  rtght  of  enf- 
fkage,  or  of  holding  office,  to  women ;  neither 
was  Oe  lUfiA  granted  in  terms.  In  this  oon- 
nectlon  it  is  to  be  lenmnbered  that  the  dvU 
law  of  Spain  and  Mtmiob  was  in  foree  in 
this  territory  at  the  time  (tf  the  original  an* 
aetment  1^  the  terzitorial  Legtslatnr^  under 
which  women  had  no  satih  right  as  Is  omr 
tended  fw,  and  this  remained  the  situation 
nntn  Yanoary  7, 1876,  when  the  act  was  pass- 
ed by  the  Legieiature,  adopting  the  common 
law  In  this  jurisdiction.  This  appears  aa 
section  2871,  Comp.  Laws  1607,  and  reads 
as  followa: 

"Id  all  tbe  courts  in  this  torrlto^  the  com- 
mon law  SB  recognized  in  the  United  States  of 
America,  shall  be  the  rale  of  practice  and  de- 
cision." 

There  being  no  statute,  either  denying  or 
conferring  the  right  of  suffrage  and  of  hold- 
ing office  upon  a  womau,  it  is  clear  that  we 
mast  look  to  the  common  law,  If  the  above 
section  adopted  it  In  New  Mexico,  to  ascw* 
tain  and  determine  the  right  of  women  to 
vote  and  hold  office.  Under  tbe  common  law, 
the  right  of  women  to  vote  was,  of  course, 
never  recognized,  and  such  right  Is  not  In- 
volved in  this  case,  but  merely  the  right  to 
bold  an  appointive  office,  which  Is  purely 
ministerial.  Before  discussing  the  right  of 
a  woman  to  bold  such  an  office,  under  the 
common  law.  it  will  be  necessary  to  dispose 
of  appellant's  contention,  viz:  Tbat  the  dvll 
law  and  not  tbe  common  law  Is  In  force  here, 
except  where  modified  by  statute.  In  sup- 
port of  the  contention.  Ward  v.  Broadwell, 
1  N.  M.  86,  Chavez  v.  McEnlght,  1  N.  M.  147, 
Ilfeld  v.  Baca,  14  N.  M.  65,  89  Pac.  244,  are 
dted  and  relied  upon.  The  first  two  cases 
dted  were  decided  long  prior  to  tbe  passage 
of  the  act  of  January  7.  1876,  and  at  the 
time  such  decisions  were  rendered  the  dvil 
law  was  In  force  in  New  Mexico,  except 
where  changed  by  statute,  or  abrogated  by 
the  Organic  Act  No  such  point  was  involved 
in  the  last  case  cited.  On  the  other  hand, 
as  early  as  1886,  In  the  case  of  Browning  v. 
Estate  of  Browning,  3  N.  M.  (Gild.)  659,  9 
Pac.  677,  the  Supreme  Court  of  New  Mexico 
construed  the  above  statute  and  held: 

"Tbe  Legislature  intended  by  the  language 
used  in  that  section  to  adopt  the  common  taw, 
or  lex  non  scripts,  and  sacn  Brltieh  statutes  of 
a  general  nature  not  local  to  that  kingdom,  nor 
in  conflict  with  the  Constitation  or  laws  of 
the  United  States,  not  of  this  territory,  which 
are  applicable  to  our  condition  and  circumstanc- 
es, and  which  were  in  force  at  the  time  of  our 
separation  from  the  mother  ooantry." 

This  oonstmetton  of  the  ^ect  of  the  above 
statute  has  been  coasletently  adhered  to  by 
the  courts  of  the  territory  for  more  than 
a  quarter  of  a  century.  Territory  v.  Ashen- 
felter.  4  N.  M.  (OUd.)  86,  12  Pac.  STO;  pye 
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T.  Crarr,  12  N.  M.  460, 78  Pac.  633 ;  SandoTal 
T.  Albright,  14  N.  M.  345,  93  P&t  717. 

[t]  Accepting  Uie  oonstractlon  of  section 
2871,  jsupra,  in  the  Browning  Case  as  correct. 
It  la  therefore  necessary  to  Inquire  into  the 
right  of  a  woman,  under  the  common  law 
of  England,  at  the  time  of  our  separation 
from  that  country,  to  hold  such  an  office  as 
Librarian  of  the  State  library.  Before  re- 
viewing the  common  law,  however,  It  would 
perhaps  be  well  to  consider  the  statutes  of 
the  territory,  creating  the  office  and  defining 
the  duties  of  the  librarian,  in  order  to  de- 
termine the  nature  of  the  office^  for,  aa  we 
shall  later  see,  under  the  common  law  wo- 
men were  only  permitted  to  hold  certain  of- 
fices, and  tiieir  right  to  so  hold  such  offices 
depended,  to  a  la^e  d^pree,  upon  the  nature 
and  duties  of  the  office. 

The  statutes  relating  to  the  territorial  li- 
brary, the  custody  and  management  thereof, 
will  be  found  under  section  2187,  to  and  In- 
cluding section  2216,  G.  I/.  1897.  tJnder  said 
sections  the  management  of  the  library  is 
placed  In  the  hands  of  a  board  of  trustees, 
and  said  board  is  given  the  power  to  adopt 
rules  for  the  conduct  and  management  there- 
ot  All  books  must  be  purchased  by  the 
board.  The  act  defines  the  duties  bf  the  ter- 
ritorial librarian,  which  may  be  briefly  sum- 
marized as  follows:  (a)  Such  librarian  has 
the  care  and  custody  of  the  library ;  (b)  is 
to  keep  same  in  a  room  in  the  capltol  build- 
ing provided  for  that  purpose,  and  to  provide 
for  the  safe-keeping  ther^n  of  all  things 
belonging  or  appertaining  thereto;  (c)  has 
charge  of  all  books,  maps,  etc.,  belonging  to 
the  library  or  directed  to  be  deposited  there- 
in; (e)  must  keep  the  library  open  during 
certain  hours ;  (f)  not  to  permit  books  to  be 
removed  from  the  library,  except  by  certain 
officials,  and  to  take  a  receipt  for  all  books 
removed ;  (g)  to  prepare  an  alphabetical  cat- 
alogue of  the  library ;  (h)  to  label  each  book 
in  the  library  In  a  specified  manner;  (I)  to 
report  to  the  Govetbor,  when  required,  a  list 
of  books  mlsalug  and  Qie  fines  collected,  and 
to  report  to  the  Legtslatnre ;  (J)  to  Institute 
suit,  in  the  name  and  use  of  the  territory, 
for  the  recovery  of  certain  penalties,  for  the 
unauOiorized  removal  from  the  library  of 
finy  books,  etc.  From  a  review  of  the  stat- 
utes mnm  the  subject  It  will  be  found  that 
the  Ilbraxian  Is  not  required  to  exercise  his 
or  her  Judgment  In  any  respect  The  duties 
atfe  prescribed  by  statutes  or  defined  by  roles 
adopted  by  tlie  board  of  trnstees.  Ttw  of- 
fice Is  purely  ministerial. 

"Hiniaterial  offices,  it  Is  said,  are  those  which 
give  the  officer  no  power  to  judge  of  the  mat- 
ter to  be  done,  and  which  require  him  to  obey 
some  Bupeiior.  State  v.  Loechner,  65  Neb. 
814,  91  N.  W.  874,  59  L.  B.  A.  916. 

Under  the  statute  in  question  the  librarian 
wad  required  to  confbrm  to'  the  rules  adopt- 
ed by  the  board  of  trustees.  He  ms  given 
no  initiative  as  to  any  matter,  or  power  to 
'determine  any  question.  He  was  to  perform 


the  duties  prescribed  by  the  act  and  the  roles 
of  the  board  In  the  manner  directed- 

"A  ministerial  aet  •  •  •  U  defined  to  be 
'one  which  a  person  performs  in  a  given  •  •  « 
manner.  In  obedience  ^  the  mandate  of  legal 
sutbority,  without  regard  to  or  the  exerdae  of 
his  own  Jutement  upon  the  mcmietf  of  the 
act  iMing  done.* "  ffloanioar  v.  JeSosintvtllc^  17 
Ind.  169,  79  Am.  Dec.  468/ 

An  c^cer,  performing  only  miniBterial  acts, 
is,  of  course,  only  a  ministerial  officer. 

[7]  The  office  being  purely  ministerial.  It 
remains  to  determine  the  right  of  a  woman 
to  hold  such  an  office  under  the  common  law. 

From  a  review  of  the  American  cases, 
where  the  common-law  rights  of  women  to 
hold  public  office  have  been  considered,  there 
ai^ears  to  be-a  decided  conflict  of  authority 
upon  the  subject  We  have,  however,  been 
referred  to  no  case,  where  the  duties  were  so 
purely  ministerial,  in  which  the  right  to  ex- 
ercise the  duties  of  the  office  have  been  de- 
nied to  women. 

In  Opinion  of  Justices,  107  Mass.  604,  the 
right  of  a  woman  to  hold  the  office  of  Justice 
of  the  peace  was  denied.  But  this  office,  un- 
der the  Constitution  of  that  state,  was  a  Ju- 
dicial office,  the  duties  of  which  must  be  ex- 
ercised by  the  Incumbent  In  person.  The 
case  cannot  therefore  be  considered  In  point 
In  thiff  case,  where  the  office  Is  ministerial. 

Again,  In  Leila  J.  Boblnson's  Case,  131 
Mass.  376,  41  Am.  Rep.  239,  the  same  court 
denied  the  right  of  a  woman  to  be  admitted 
aa  an  attorney  and  counselor  of  the  court 
The  court  say: 

"An  attorney  at  law  is  not  indeed.  In  the 
strictest  sense,  a  public  officer.  But  he  comes 
very  near  It  As  was  laid  by  Lord  Holt.  The 
office  of  an  attorney  cracenis  the  public,  for  it 
is  for  the  administnttion  of  justice.'  " 

In  the  opiidwi  tlie  court  evidently  treats  an 
attorney  at  law  as  an  officer,  and  dcailee  the 
right  of  a  woman  to  be  admitted  thereto  be- 
cause under  the  common  law  a  woman  ma 
not  permitted  to  hold  any  office  that  coaoem- 
ed  tba  administration  of  Justice,  where  she 
was  caiinired  to  exercise  the  duties  of  the 
<^toe  in  p«Mon. 

The  same  court  later,  in  Opinion  oC  Jns- 
tlces.  1S6  Mass..  678,  held  that,  under  St 
1879,  c.  291. 1  2,  which  provided  that  the  Qvr- 
emor,  with  the  advice  and  consent  at  the 
coundl,  idwttld  appoint  nine  persons,  who 
shoidd  constitute  a  state  board  of  health, 
tunaey,  and  <diarit7,  it  was  comp^rait  to  ap- 
point a  woman  member  of  the  txHird.  While 
Uie  court  doea  not.  In  terms,  base  the  ri^t 
upon  the  oMDUKni  law,  it  does  any: 

"The  duties  of  the  board  are  mostly  admiu- 
istrativei  and  are  such  as  may  well  be  perform- 
ed by  women.  There  is  no  incompatibiU^  l>e- 
tween  tile  nature  and  character  of  the  dutlea 
and  tlieir  due  pe^rmaaca  by  w«Mnai** 

—thus  recognising  the  common-law  limita- 
tions upon  the  right,  and  implying  that  under 
the  statute  a  contrary  doctrine  would  have 
been  announced  were  the  office  under  con- 
sideration one  which  at  common  law  a  wd> 
man  would  hare  no  ri£ht  to  liold. 
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In  an  eKrller  case,  the  Bune  booM,  In  OiAD' 
Ion  of  Justices,  110  Mass.  002.  heJd  that  mider 
tbe  Constltatlon  a  woman  inlglit  be  a  mem- 
tier  of  a  school  oommlttee.  The  Oonatlto- 
Hon  was  idlent  npon  tbe  qneatlcMi  of  the  right, 
-nnd  the  court,  in  dleeussing  the  right  of  a 
-woman  to  hold  BuxHt  an  office  under  the  oom* 
mon  law,  say: 

"The  common  law  of  Bos^and,  which  waa  onz 
jaw  upon  the  subJecL  permitted  a  woman  to 
fill  any  local  office  of  an  administratiTe  char- 
acter the  duties  attached  to  which  were  encb 
that  a  woman  was  comiMtent  to  perform  them." 

The  Sapreme.  Court  of  Ulchlgan,  In  the 
case  of  Attorney  Oeneral  t.  Abbott,  121  Mich. 
540,  80  N.  W.  372,  47  L.  B.  A.  92,  held  that  a 
woman  could  not  be  elected  to  tbe  office  of 
prosecntlng  attorney,  under  an  article  of  the 
Constitution  of  that  state  wbicb  provided 
that  Huch  officers  shall  be  "chosen  by  the 
electors,"  in  tbe  absence  of  an  express  pro- 
vision conferring  tiie  right  to  hold  such  an 
office  on  women.  Tbe  court  say: 

"There  being  no  express  proTlsion  of  the  Con- 
stitution or  laws  of  the  state  conferring  upon 
tbe  respondent  the  right  to  bold  this  office,  the 
question  must  be  determined  hy  the  prindples 
of  tbe  common  law,  and  the  manner  In  which 
those  principLes  have  been  construed  in  this 
state  for  the  past  years.  *  •  *  There  can  be 
no  question  of  the  common-law  rule  that  a 
woman  cannot  hold  a  general  i^ublic  office  in 
the  absence  of  express  constitutional  or  statu- 
tory authority  conferring  ai»n  her  such  right" 

The  opinion  of  tbe  court  was  based  chiefly 
upon  tbe  exposition  of  tbe  common-law  right 
of  women  to  bold  office  by  Chief  JusOoe  Gray, 
In  Bobinson's  Case,  supra.  It  will  be  noted 
from  the  above  Quotation  that  tbe  court  say 
that  at  common  law  a  woman  could  uot 
bold  "general  public  office."  Tbe  court  does 
not  undertake  to  define  the  meaning  of  "gen- 
eral public  office,"  but  it  will  be  seen,  from 
the  concurring  opiolon  ot  Mft  Justice  Hoo^r, 
that  the  court  bad  In  view  the  disqualifica- 
tion at  women  under  the  common  law  to 
bold  general  public  office  connected  with  tbe 
administration  of  Justice,  where  she  was  com- 
pelled to  perform  in  person  the  duties  of  the 
office,  calUns  for  the  exercise  of  personal 
discretion  and  ^dgment   Tbe  Justice  says: 

"It  remains  to  inquire  whether  tiie  office  of 
prosecnting  attorney  is  such  a  ministerial  office 
as  to  render  a  woman  IneU^ble" 

— thereby  Implying  that  women  would  be 
eligible  to  bold  certain  ministerial  offices, 
even  though  th^  might  fttll  within  the  mean- 
ing of  tlie  term  "general  public  offloe."  Cer^ 
tainly  the  criterion  la  not  whether  office 
be  a  state,  district,  or  county  office,  for  the 
Sapreme  Court  ot  Bfassadinsetts.  in  the  Opin- 
ion of  JustloeB,  186  Man.  S78,  rea^cnltsed 
the  right  ot  woman  to  he  appobnted  to  and 
bold  the  office  of  member  of  the  state  board 
of  health,  lunacy,  and  charity,  whitdi  (dearly 
would  nuike  bev  a  state  offloer.  It  wonld 
seem  that  under  tbe  common  law  a  woman 
was  not  capable  of  holding  a  public  office, 
4X»nnected  with  tte  administration  of  Justice, 
or  tbe  lei^alatfcre  department  of  the  govern- 
ment, for  her  powers  could  not  be  delegated. 


and  in  eltfaer  poatttoa  A»  wMttd  to-csUed  to 
exercise  indgment  and  dlearetlon»  and  It  was 
goaerally  wwooMi,  In  Uut  period  of  tbe 
hlstoxar  <tf  the  mnlA,  whan  tbe'ooramon  lav 
had  its  blrO,  that  woioen  w«m  IncftpaUe 
mentally  of  eKcrebring  Judgmoit  and  dtoere- 
tion  and  were  chtseod  with  children,  Innatlca, 
idiots,  and  aliens  In  so  far  as  th^  political 
rlghti  wen  oonceamed,  bnt  we  have  been  cit- 
ed to  no  SngUdi  case  which  denies  ttie  rl^t 
of  a  woman,  under  the  common  law,  to  hold 
a  purely  ministerial  office,  whatever  might 
be  the  nature  of  tbe  office,  if  she  was  capable 
of  performing  the  duties  fliereo^  and  in  so 
doing  was  n<H;  called  npon  to  exerdse  Judg- 
ment and  discretion.  The  Michigan  court 
evidently  recognized  this  distinction  in  Ibe 
case  of  Attorney  Qoieral  v.  Abbott,  eapn,  for 
Justloe  Hooker  says  in  discussing  tbe  inquiry 
suggested  as  to  tbe  nature  of  tbe  office  of 
prosecuting  attorney: 

"That,  I  think,  is  settled  by  one  of  our  own 
decisioDB,  the  case  of  Gngle  v.  Chipnutn,  61 
Mich.  624.  16  N.  W.  886.  It  was  Aere  beld 
that  a  prosecuting  attorney  could  not  delegate 
his  powws ;  that  he  was  vested  with  apersonal 
discretion  as  a  ndnlsfeer  of  jusUce.  He  might 

fierhapB  employ  assistants  when  authorized  by 
ftw,  hat  could  not  delegate  his  official  discre- 
tion. It  seems  clear  that  this  judicial  discretion 
takes  the  office  out  of  the  class  recognized  by  the 
common  law,  and  the  cases,  both  English  and 
American,  as  within  the  nght  of  women  to 
hold." 

Even  in  tbe  above  case,  where  tbe  official 
was  "vested  with  a  personal  discretion  as  a 
I  minister  of  Ittstlce,**  a  strong  dissenting  opin- 
ion was  filed  by  Juattce  Moore,  wherein  be 
contended  that  a  woman  was  eligible  to  Utat 
office. 

The  Supreme  Court  of  Oregon,  In  Be  Leon- 
ard's Application  to  be  admitted  as  an  attoi^ 
ney,  12  Or.  93,  6  FaC;  420,  denied  the  right 
of  a  woman  to  be  admitted  as  a  member  of 
tbe  bar.  Tbe  opinion  waa  based  entirely  up- 
on the  Robinson  Case,  supra.  The  Massa- 
idiusetts  Supreme  Court  denied  the  rigbt  of 
a  woman  to  be  ai^lnted  a  notary  public. 
See  Women  as  Notaries  Public;  6  L.  R.  A. 
842;  Opinion  of  Juatlcas,  166  Maas.  699,  48 
N.  BL  927,  32  L.  &  A.  SSa 

The  New  Hampshire  Supreme  Oourt  in  Be 
Opinion  ot  JnstlGea,  78  N.  H.  821,  62  AtL  969^ 
6  li.  B.  A.  (N.  8.)  416.  6  Ann.  Oaa.  288,  dented 
Oie  rlg^t  of  a  wimian  to  bold  tli»  office  of 
notary  public  on  the  ground  that  the  office 
was  "public  and  governmental,"  and  could 
no^  at  common  law,  be  held  by  a  woman. 

On  tbe  other  band,  many  eonrts  have  reo- 
ognlaed  tbe  ri|^  of  women  to  hold  various 
ol&ceut  where  no  statnte  or  constttntional  jno- 
vlaion  existed,  either  expressly  or  lnu>Iledly 
denying  the  ri^t  nms.  In  tbe  case  of 
Wrii^t  V.  Noell,  16  Kan.  601,  In  ui  (vbdon 
by  Justice  Brewer,  tlw  Supreme  Oourt  (tf 
Kansas  beld  that  a  woman  in  that  state  was 
elii^hle  to  bold  the  office  of  Superintendent 
of  Schools.  Likewise  the  Snproae  Court  of 
Washli^Cton  announced  the  same  doctrine  la 
tlie  case  of  Bnasdi  t.  Onptlll,  18  Wash.  861, 
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4S  Fac.  SiBi  ni  SoinHM  Ooart  of  Indiana, 
tat  tbe  case  of  In  n  Leacli,  IM  Ind.  668.  84 
B.  641, 21  Lb  B.  A.  m,  bcttd  Oiat  a  woman 
conld  be  admitted  to  practice  law,  as  did 
tiie  Sopreme  Ooort  of  Gonnectlcnt,  In  tiie 
caBe  of  Hatter  ctf  HaU,  50  Conn.  ISl.  47  Am. 
Rep.  625.  Tbe  Indiana  court  aay: 

"We  have  searched  In  vain  tor  an  exproeilon 
from  tbe  commoD  law  excloding  women  from 
the  profeesion  of  the  law." 

The  Snpreme  Court  of  Michigan,  In  the 
caw  of  Wilson  t.  Circuit  Judge,  87  Mlcb.  498, 
49  N.  W.  869,  24  Am.  St.  Bep.  173,  held  tliat 
a  woman  could  be  app(Anted  deputy  county 
clerk,  as  the  office  of  county  dwk  was 
wholly  mlnlafwlwl,  A  woman  waa  bald  eligi- 
ble to  dectlou  as  a  county  clerk,  under  a 
Gonstltntlonal  provision  which  provided  that 
no  person  shall  be  chosen  to  an  office  "who  Is 
not  a  citizen  of  the  United  States,  and  who 
sball  not  have  resided  in  this  state  one  year." 
State  ex  reL  Grow  t.  Hostett^,  187  Ho.  686, 
39  S.  W.  270,  88  K  B.  A.  208,  59  Am.  St  Bep. 
515. 

The  Supreme  Court  of  Nebraska,  In  the 
case  of  State  ex  reL  Jordan  t.  Qolble,  86  Neb. 
417,  125  N.  W.  610,  27  L.  R,  A.  (N.  S.)  681. 
21  Ann.  Caa.  401,  held  that  a  woman  was 
eligible  to  th»  office  of  coon^  treasurer. 
The  court  say: 

"No  constitational  or  statutory  prorielon  in- 
conristent  with  the  right  of  a  woman  to  hold 
that  office  has  been  found.  A  familiar  legisla- 
tive enactment,  however,  adopt!  'bo  much  of  the 
common  law  of  Bngland  as  is  applicable  and  not 
inconsistent'  with  the  federal  and  state  Consti- 
tutions and  the  statutes  of  this  state.  This 
court  in  its  early  history  announced  that  the 
common  law  thus  adopted  pennitted  women  to 
bold  office  administrative  In  character,  the  da- 
ties  of  which  th^  were  competent  to  dis- 
charge."* 

See,  also.  Opinion  of  Justices,  62  Fla.  1,  S7 
Sontb.  361,  Ann.  Oas.  19130,  1161.  Bxhaus- 
tlve  notes  on  the  right  of  women  to  hold  of- 
fice generally  will  be  found  appended  to  the 
cases  of  State  ex  rel.  Crow  v.  Hostetter,  88 
L.  B.  A.  208,  and  State  ex  rel.  Jordan  t. 
QulUe,  27  L  B.  A.  (N.  B.)  531.  FVom  a  r9- 
view  of  the  cases  It  will  be  found  that  llie 
courts  In  this  country  are  by  no  means 
agreed  upon  the  rights  of  women  under  the 
common  law  to  hold  office.  The  right,  as  to 
many  offices,  has  been  denied  by  some  courts 
and  upheld  by  others.  We  do  not  believe, 
however,  that  an  American  case  can  be  found 
expressly  denylt^  the  right  of  a  woman  to 
hold  a  purely  administrative,  ministerial  of- 
fice, such  as  the  one  here  in  anestlon.  On 
the  other  hand,  many  cases  affirm  thdr  right 
to  hold  offices,  even  where  judgment  and  dis- 
cretion must  be  exercised  by  the  Incumbent 
A  review  of  the  GngUsh  cases  will  show  that 
women  have  held  many  important  offices  In 
that  country,  some  by  appointment,  others  by 
Inheritance.  Her  right  to  hold  a  purely 
ministerial  office,  so  tar  as  we  have  been  able 
to  ascertain,  was  never  dented  by  the  Eng- 
lish courts,  and  her  ell^UUty  to  Judicial 
office  Bometlmee  was  made  to  depend  nptm 


irtwOiw  the  dokte  oC  ttw  oflte  emfld  be  per- 
formed by  a  deputy.  SBsanor  was  mcdntad 
Lord  Ee^>er  of  Wngland,  1  QunpbeU,  L. 
caL  184.  An  unmarried  woman  was  hdd  to 
be  dWUt  to  appotaitaMnt  as  arbitralur.  8 
Bdw.  4  ;  1  Br.  S7.  A  woman  was  diosen  sex- 
ton by  Section,  and  her  right  to  the  office 
uphdd.  Olive  r.  Ingram,  2  Sir.  1114. 

In  King  T.  Stnbbs,  2  T.  B.  385,  It  waslieUl 
tliat  a  woman  could  be  elected  to  and  bold 
the  office  of  overaeer  of  the  poor.  Oonnsd,  In 
argirinc -aialnst  0ie  right,  said: 

"Wherever  it  Is  said  that  a  woman  may  hold 
any  particular  office,  It  is  uther  because  the 
office  Is  ministeriaL  or  because,  though  partiy 
jadidal,  it  is  hereditary,  and  mn  she  may  ap-' 

point  a  deputy." 

The  court  say: 

"The  only  question  then  ta  whether  then  be 
anything  in  the  nature  of  the  office  that  should 
make  a  woman  Incompetent,  and  we  think  there 
is  not  There  are  many  instances  whue.  In  of- 
Qces  of  a  higher  natnre,  they  are  hdd  not  to  be 
disqualified ;  as  in  the  case  of  the  office  of  l^gh 
chamberlain,  high  constable,  and  marshal;  and 
that  of  a  common  constable  which  Is  bolli  an 
office  of  trmtt  and  likewise^  In  a  d^oce  JndkiaL 
So  in  tite  ease  of  the  office  of  sexton.** 

Other  ElDgllsh  cases  will  be  found  dted  In 
the  note  In  38  L.  B.  A.  208,  and  note  to  Schn- 
chardt  v.  People,  80  Am.  B^.  84.  We  shall 
not  attempt  to  review  them  all.  The  com- 
mon-law rule  upon  Hie  subject,  dedadMe 
from  the  cases,  may  be  stated  as  follows: 
^at  while  women  did  not  generally  hold 
public  office,  and  the  question  of  their  compe- 
tency was  not  well  settled,  they  did  hold 
various  offices,  some  of  which  ware  of  great 
importance ;  some  were  ac^Intlve  and  some 
hereditary ;  that  their  right  to  hold  a  purely 
ministerial  office  was  never  denied,  and  has 
been  upheld;  that  they  were  IneU^ble  to 
hold  any  office  whliAi  called  for  the  exodse 
of  Judgment  and  discretion,  unless  the  duties 
of  the  office  could  be  exercised  by  d^;nity,  it 
being  generally  supposed  that  women,  from 
the  nature  of  the  sex  and  their  Inexxwilence, 
were  Incapable  of  exercising  that  Judgment 
and  discretion  wbich  was  necessary  to  prop- 
erly discharge  the  duties  of  the  office.  An- 
other consideration  was  tiiat  there  must  be 
no  incompatibility  between  the  nature  and 
character  of  the  duties  of  the  office  and  tbsir 
due  performance  by  women;  If  the  duties  of 
the  office  could  be  performed  by  a  deputy  she 
was  held,  capable  of  holding  the  office.  It  Is 
worthy  of  note,  as  stated  by  the  annotator  of 
tbe  case  note,  in  38  L.  B.  A.  208— 

"tliat  in  every .  iiutance  In  which  a  woman's 
right  to  any  office  was  questioned  prior  to  the 
present  generation  she  was  held  to  l>e  competent, 
altbon^  the  courts  often  took  occasion  to  say 
that  women  were  not  competent  to  bold  all  «- 
ficea." 

The  office  ct  state  lihrarlaa  la  dearly  aDCh 
an  office  as  a  woman  might  lurid  under  tbe 
oommnt  law  of  Enifland  at  tbe  time  onr 
separation  from  that  ooontry.  Tbe  iffilce  la 
purely  ministerial,  and  called  tor  the  exer- 
dae  of  neither  Judgment  nor  dlscretUm,  and 
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tt*  dnttea  of  tte  offlce  are  not  incompatible 
Willi  tlie  ablUty  <rf  a  wooan  to  pnfuKL 

Anotlwr  argmnoit^  wen  it  needed,  might 
be  adTanoed  In  laror  of  Bach  a  conatractltni 
ct  the  law  by  the  eonrts.  vli.,  the  loorcootln- 
ned  exeeotlTe  constmctlim  of  Uie  law  upon 
the  subject  Since  the  year  1906  the  Gov- 
ernor, In  irtumi.  bgr  the  act  creatlas  the  terri- 
torial lllffary,  die  sppotnttng  power  waa  Test- 
ed, has  nnlfiniiily  aiHOOlnted  wrann  to  flU 
this  oflBee.  Sodi  appototmaote  have  heat 
conflrmed  bj  tb»  laflalatlTe  oonncU  et  the 
tenltoiy  wUhont  qasatl<ni  as  to  the  rl^t  of 
a  wwnan  to  fill  Ihe  oflSce.  Goremor  Otero,  in 
180B,  u^polDted  lAn.  Anita  Chapman  as 
librarian,  and  she  was  promptly  confirmed 
by  the  coimcIL  Tb»  prssent  iDcnmbent  was 
twice  wpointed  to  the  office  by  Governor 
George  Cony,  and  the  present  Governor  of 
the  state  nominated  a  woman  for  the  office, 
whose  a^raiolntnie&t,  however,  failed  of  con- 
flrmatton  Iv  the  Senate^  bnt  not  because  of 
the  lB£t  that  the  appointee  waa  a  woman. 
Other  Instanees  ml^t  be  dted  where  the 
raeeotlve  antlMnlty  oi  llie  t«rltory  rseocnla- 
ed  the  rlfht  of  women  to  fill  vailons  offices. 
Women  were  appointed  notaries  piddle  and 
swved  withont  qnestton,  even  prior  to  the 
act  of  which  dlstlnetly  anthoriaed  their 
appointment  The  people,  in  varloos  parts 
of  the  state,  have  elected  women  to  the  office 
ct  county  snpointsndrat  of  aduxds,  and 
their  right  to  hold  snch  offices  has  never  been 
questioned.  The  Soprane  Goozt  of  the  tac- 
ritory.  In  IflOS,  admitted  a  woman  to  practice 
law  In  the  texrlboiy,  and  26  years  ago  a  wo- 
man waa  admitted  to  the  bar  at  Las  Vegas. 
a%e  people  of  the  temtory,  the  chief  execn- 
tire  of  the  territory,  and  the  conrte  having 
long  recognlKed  the  ri^  of  wtunen  to  hold 
various  offices,  and  the  oOob  In  gnestloo  hav- 
ing be»  acceptably  flUed  fox  many  years  by 
women,  it  is  clear  that  this  court  should  not 
oost  a  weman  tarn  the  offloa  because  of  her 
sex  solely,  nnleas  it  is  dearly  and  nnnristak- 
ably  demonstrated  that  she  htdds  the  offlce 
vrtthottt  right  or  lawful  anthOTlty*  The  most 
that  can  be  said  against  her  right  to  so  bold 
Is  that  the  statate  does  not,  in  ternu,  make 
her  ellglhla  This  Is  tnie,  bat,  on  the  other 
band.  It  doea  not  dmy  snch  right  Under 
the  common  law,  no  case  has  been  dted  deny- 
ing the  right  oi  a  woman  to  hold  tlie  particu- 
lar offlce  in  question,  nor,  on  the  otha  hand, 
have  we  foond  a  case  afflrming  the  ilgbt 
But  on  prlnelple,  dedodUe  from  the  old  Eng- 
lish cases,  we  are  of  the  (pinion  that  under 
Uke  commoo  law  she  coold  have  held  the  of- 
flce^  and,  no  statate  of  the  territory  dei^lng 
her  tike  ^vilege,  she  was  ri^Uy  In  iMSce  at 
the  time  of  the  adoimon  of  the  state  Cbnsti- 
tntlon. 

[I]  But  it  is  inalated,  that  the  light  to  hold 
the  office  is  a  political  ri^t  which  was  not 
carried  Into  the  law  of  the  territory  by  the 
statute  adopting  the  common  law  of  Bngland. 
It  is  snffldent  answer  to  this  oontuition  to 
say  that  we  adopted  all  of  the  common  law, 


or  ISK  nOB  acz^ta  of  Untfand  and  audi  Brit- 
ish statutes  as  were  ct  a  ■raanl  oatnie  and 
not  local  to  flat  kingdom,  la  ftwce  at  the 
time  of  our  independence,  In  so  far  aa  the 
same  did  mat  conflict  with  the  Oonslttatlon  or 
laws  ot  the  United  States  and  the  Organic 
Act  of  the  territory  and  the  legislative  enact- 
ment thoreot  which  were  ^ndicable  to  our 
OMidltions  e:>d  eticumstanoes  and  our  form  of 
government  Many  of  the  political  rights 
recogulaed  by  the  oonuDon  law  were  in  con- 
flict with  our  cnsttnui  and  Instftatlons  and 
not  suited  to  omr  condltloD8i  and  of  coarse 
w«re  not  Inoni^t  Into  our  law,  bnt  such  as 
were  recognized  by  the  common  law,  and  not 
in  conflict  with  our  established  laws,  Instl- 
tutlims,  and  customs,  and  suitable  to  our  con- 
dlttois  were  at  course  carried  into  the  body 
of  our  law.  That  the  common  law  is  applica- 
Ue  to  the  question  Involved  in  this  case,  in 
the  absence  of  a  statute  upon  the  subject, 
has  never  been  denied  by  an  American  oourt, 
even  in  those  eases  whldi  denied  vnnan  the 
right  to  hold  oflIo& 

It  is  also  snggeMed  that  at  the  time  of  the 
adoption  of  the  common  law  the  Leglslatare 
did  not  have  in  view  or  contemplation  the 
fact  that  a  woman  would  claim  tiie  right 
thereunder  to  hold  office.  fllilB  Is  donbtless 
tm&  But  it  is  also  prcAwble  that  the  quee- 
tlon  was  not  considered  by  the  Legislature. 
This  can  be  no  argument  against  the  right 
of  a  woman  to  hold  office  under  that  law. 
Since  the  adoption  of  the  common  law  in  Kew 
Mexico,  it  Is  as  much  the  rule  of  decision  In 
this  state  as  In  those  states  in  which  It  was 
the  law  from  the  banning  of  their  political 
existence.  Swayne  v.  Lone  Acre  Oil  Co.,  98 
Tex.  007. 86  S.  W.  740,  69  L.  B.  A.  966,  8  Ann. 
Gas.  1117.  Again,  Innumerable  ri^ts,  priv- 
Uege^  and  immunities  were  conferred,  recog- 
nized, protected,  preserved,  and  enforced  by 
the  Gonnnon  law,  and  it  Is  hardly  Imaginable 
that  the  l^clSlatlve  assembly,  when  it  adopted 
the  common  law  in  the  territory,  had  in 
mind  each  partlctilar  rig^t  or  privilege  which 
would  be  claimed  under  that  law.  The  Leg- 
islature adopted  it  all,  to  the  extent  herein- 
before stated,  and  the  courts  will  not  deny 
a  right  asserted  under  that  law,  on  the 
ground  that  the  Legislature  did  not  have  the 
pertiCQlar  right  or  remedy  in  view  at  the 
time  of  the  adoption  of  the  law. 

[I]  The  question  as  to  the  right  of  a  wo- 
man to  be  appointed  to  such  an  office  under 
the  Constitution  of  the  state  is  not  Involved 
in  this  case.  It  is  conceded  that  If  the  pres- 
ent Incumbent  was  rightfully  In  offlce,  at  the 
time  of  the  adoption  of  the  Constitution,  she 
was  continued  in  office  by  virtue  of  section 
9,  art  22,  of  the  Gonstitotlon,  which  provided: 

''All  courts  existing,  and  all  persons  holding 
oflBces  or  appointnients  under  aotfaority  of  said 
territory,  at  tbe  time  of  the  admlMion  of  the 
state,  uiall  oootinue  to  hold  and  exercise  their 
reapectlTe  jurisdictions,  functions,  offices  and 
appointments  until  superseded  by  the  courts, 
officm,  or  authoritiss  provided  for  tab  Omi- 
stitution." 
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This  clause  mm  tor  the  pmpon  of  eontlna- 
Ing  in  dBce  tboM  legaUy  enatled  thereto  at 
the  time  of  the  adoption  of  the  OoMtltntlon, 
until  succeeded  by  their  gacoeMora,  appointed 
or  elected  accovfins  to  law.  It  did  not,  of 
eonm^  divest  the  conxts  of  the  power  gtrai 
them  by  law  to  remove  officers  tar  the  caWB 
prescribed  by  law.  or  to  oust  Intruders  from 
sadh  offices.  If  the  appellee  was  rightfully 
In  office  at  ttie  time  of  the  adoption  of  the 
Constltatlon,  die  was  continued  thw^  by 
the  above  dlanse,  until  her  snccessor  was  ap- 
pointed and  auallfled,  according  to  law,  anb- 
ject  only  to  removal  for  legal  cause  prior  to 
sncb  time. 

Appellee,  rightfully  holding  the  office  at 
the  time  of  the  adoption  of  the  Oonetltntlon, 
was  raUtled  to  retain  the  office  at  the  time  of 
the  institution  of  this  suit,  and  the  Judgment 
(tf  the  lower  court  sustaining  the  demurrer  to 
the  information  will  be  sustained ;  and  It  Is 
so  ordered. 

PAi^EEB,  J.  (concurring).  I  have  had 
great  difficulty  In  agre^ng  with  some  of  the 
proportions  upon  which  the  <^nlons  ol  my 
Associates  are  based.  Upon  first  examlna- 
tton  ot  tile  case,  I  was  convinced  that  women 
were  prohibited  from  holding  office  by  reason 
of  the  condition  of  the  statute  law  on  the 
subject  My  conclusion  was  reached  as  fol- 
lows: The  Organic  Act  prescribed  the  Quall- 
flcattoi  of  voters  and  office  faoldeie  at  the 
first  territorial  election,  and  limited  the 
same  to  males,  thereby  excluding  females; 
It  granted  power  to  the  Legislature  to  pre- 
scribe the  qoaliflcatlon  of  voters  and  office 
holders  for  ttae  future,  but  restricted  the 
power  BO  that  only  citizens  of  the  United 
States  might  rec^ve  the  rlflSit ;  the  Legisla- 
ture at  its  session  In  1861  prescribed  the 
-  quallficatiou  of  electors  and  elective  office 
holders,  and  limited  the  same  to  males;  It 
further  restricted  office  boldlng  gwerally  to 
such  persona  as  were  not  prevented  by  the 
terms  of  the  Organic  Law.  This  was  the 
state  of  the  specific  statute  law  on  the  subject 
at  the  time  appellee  was  appointed  as  terri- 
torial librarian. 

As  a  conclusion  from  the  foregoing  facts,  I 
was  of  the  opinion  that  Congress  in  the  Or- 
ganic Act,  and  the  territorial  Legislature  in 
its  acts  on  the  subject,  having  extended  these 
rights  to  males  only,  when  dealing  with  the 
subject  should  be  held,  under  the  doctrine  of 
"Sxpressio  unlus  est  exdualo  alterius,"  to 
have,  in  legal  contemplation,  denied  these 
rights  to  women  as  effectually  as  if  the  denial 
had  been  express;  that  this  denial  of  the 
right  to  women,  being  speciSc,  and  in  a  stat- 
ute dealing  specifically  with  this  subject.  It 
was  not  controlled  by  the  act  of  1876,  which 
was  a  statute  of  a  most  general  character, 
and  whlck  adopted  the  common  law  as  the 
role  of  practice  and  decision  in  this  Jurisdic- 
tion, and  did  not  purport  to  deal  specifically 
with  the  light  to  hold  office.  This  position 
was  disclaimed  by  counsel  for  the  stato  on 
rcarguinent,  and.  after  repeated  conferences 


and  diacusrions  with  the  otber  monbera  of 
the  court,  and  upon  mora  mature  considera- 
tion, I  am  omvlnced  that  this  condulon  is 
not  warranted. 

In  tSda  connection  It  Is  to  be  noted  that 
tliore  ia  no  express  grant  of  a  rlglit  to  boM 
appointive  office  in  either  tiie  Organic  Act  or 
the  territorial  legislation  to  either  males  or 
females.  Section  19  of  the  act  ^  18B1  la 
icomplete  on  the  mbjeet  of  Hie  right  to  vote 
and  heM  eleettve  ofllo^  and  it  follows  per- 
fectly  the  restriction  contained  in  the  Organic 
Act  Section  21  of  the  Act  of  1801  must 
llienfore  be  held  to  rdata  to  offices  otiier 
than  decttve  offices ;  otSiMwlBe  its  provisions 
are  meaningless  and  unnecessary,  being  fully 
covered  by  the  provisions  of  section  19,  In  so 
far  as  the  restriction  to  citizens  of  the  United 
States  is  ooncsmed.  It  nmat  therefOTe  rdato 
to  appointive  offices.  TUa  seetlra  Is  native 
in  form  and  would  awear  to  be  a  Umitation 
upon,  ratlier  than  a  grant  oC,  the  rlgbt  to 
lurid  office.  But  while  negative  and  restric- 
tive in  form.  It  Is  pemiiaalve  at  least.  If  not 
positive  and  creative  in  substance.  Hie  sec- 
tion prohibits  aliena  from  htddlng  apptdnttve 
office,  bat  Impliedly  antboriies  dtiaaos  of 
either  sax  to  hold  sndi  i^Bee.  If  taie  Legis- 
lature of  1861,  in  the  exodse  of  the  powers 
conferred  by  tlie  Organic  Act,  had  simply 
provided  that  '*do  person  not  a  citlaea  of  the 
United  States  shall  vote  or  fa(dd  office"  the 
implication  would  be  irresistible  tJtat  it  in- 
tended thereby  to  grant  that  right  to  dttzaia. 
Just  so  in  tile  present  case.  It  provided  tiiat 
no  person  not  a  dtlaen  (that  is,  no  persm 
prohibited  by  the  o^nlc  law)  might  hold  ap- 
p(^ttve  office,  Hierehy  impliedly  granting 
that  right  to  citizens.  Women  are,  of  course, 
Included  in  tbe  words  "V^itizens  of  the  United 
States." 

When  the  Governor  was  authorized  to  ap- 
point a  state  librarian  under  section  2195,  C. 
L.  1897,  what  class  of  person  was  he  author- 
ized to  select?  The  act  creating  the  office 
furnished  no  answer.  The  one  other  provi- 
sion on  the  subject  is  section  21  of  the  act 
of  1861,  which  excludes  aliens,  and  impliediy 
Includee  citizens,  smong  whom,  of  course,  are 
women.  If  express  statutory  authority  is 
necessary  to  confer  the  right  to  hold  ap- 
pointive office,  where  is  the  authority  for 
men  to  hold  such  office,  except  as  contained, 
impliedly,  In  section  21,  supra.  It  does  not 
exist  otherwise. 

In  Barker  v.  People,  3  Cow.  (N.  T.)  686, 
15  Am.  Dec.  S22,  in  discussing  who  may  hold 
office,  this  significant  statement  la  made: 

"The  Oonstitutlon  giving  the  right  of  dec- 
tba  and  the  right  of  appoutment  these  ri^ts 
ooDsistlng  essentially  In  the  freedom  of  choice, 
and  the  GonstltutioQ  also  declaring  that  certain 
peraons  are  not  eligible  to  office,  it  follows  from 
these  powers  and  prorisions  that  all  other  per- 
sons are  eligible.  Kligibili^  to  office  is  not  de 
clared  as  a  right  or  principle,  by  any  express 
terms  ot  the  Constitution,  but  It  results,  as  a 
just  deduction,  from  the  express  powers  and 
provisions  of  the  syitem.  The  basis  of  the 
principle  is  the  absolute  liberty  of  the  electors 
and  the  appointing  authorities^^  choose  and  to 
appoint  any  Penouof ^elftDf4y><^^^<^l>l« 
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hy  Gonstitntlon.  EUxibility  to  office,  there- 
fore, belonn  not  adtiilTur  or  spedaU^  to  elec- 
tors, enjoytiw  the  right  of  Miffzagcw  It  beloDgi 
equally  to  all  penona  Tbonaoerer,  sot  excloded 
by  the  OonstitutloiL" 

Ab  ai^lied  to  the  appointment  ot  a  woman 
as  a  deputy  to  perform  ministerial  duties, 
the  Supreme  Oonit  of  BilcMgan,  In  Wilson  r. 
Circuit  Judge,  87  Mich.  493.  4»  N.  W.  869,  24 
Am,  St  R«p.  173,  eald: 

*^he  office  of  coonty  clerk  is  wholly  mhiiste' 
rial,  and  when  the  law  provides  that  a  ministerial 
officer  may  appoint  a  deputy,  for  whose  acts  he 
and  his  Buretles  are  responsible,  and  does  not 
limit  or  leetrict  him  at  to  whom  he  appoints,  he 
hae  anttiority  to  appoint  whomsoever  oe  plei^ea. 
The  person  appointed  acta  for  him ;  or,  in 
other  words,  he  acts  through  his  deputy.  His 
dudce  is  not  confined  to  any  race,  aez,  edor, 
or  ate^" 

It  may  occnr  to  the  mind  ttiat  if  Uils  posi- 
tion be  correct  tben  Infiints  may  liold  ap- 
potntire  ofilce.  It  woidd  appear  at  flnt 
glance  tiiat  such  could  not  be  the  case,  but 
an  examination  of  Uie  law  dlacloeea  tbat  In- 
ftnts  at  common  law,  and  bore,  unless  ex- 
pressly excluded  by  statute  or  Ooutitution, 
may  bold  any  ministerial  office  not  connected 
wltb  the  administration  of  Justice.  22  Oyc. 
615 ;  U.  S.  T.  Bixby  (D.  C)  0  Fed.  78;  Harjt- 
reader  t.  State,  36  Tex.  Or.  R.  243,  S3  S.  W. 
117,  60  Am.  St.  Rep.  40,  collecting  cases. 

It  may  be  suggested  tbat  the  statutes  here- 
tofore mentioned,  taken  in  connection  wltb 
the  cItU  law,  which  was  then  in  force,  would 
exclude  women  from  holding  appolntlTe  office, 
at  least  until  the  drll  law  was  superseded  by 
the  act  of  1876,  which  brought  In  the  common 
law.  X  do  not  agree  to  the  suggestion.  Of 
"Wurse,  ordinarily  the  laws  of  a  country  ac- 
quired by  conquest  remain  In  full  force  until 
superseded  by  the  laws  established  under  the 
new  government,  and  they  are  superseded 
only  to  the  extent  to  which  the  laws  of  the 
new  sovereignty  are  antagonistic  thereto. 
But  in  this  case,  while  the  dvll  law  denied 
su^  rights  to  women,  the  Congress  establish- 
ed a  new  form  of  govemmeiit,  and  the  Legis- 
lature established  a  new  system  of  political 
and  governmental  rights.  Under  such  cir- 
cumstances the  laws  of  tbe  former  Jurtsdlo* 
tlon  relating  to  such  rights  must  necessarily 
be  held  to  have  been  directly  or  impliedly 
r^>ealed. 

It  would  seem,  therefore,  that  there  Is  im- 
plied statutory  authority  for  women  to  hold 
appointive  office. 

I  am  aware  that  the  rule  of  interpretatl(m 
above  mentioned  Is  to  be  applied  with  cau- 
tion, and  only  when  the  act  is  creative  of  a 
right  rather  than  merely  declaratory  or  Umi- 
tative  of  a  right.  But  It  seems  to  me  ^at  in 
this  case  the  legislative  intent  to  grant  the 
right  to  all  GiUzens  to  hold  appointive  office 
is  manifest,  and  the  application  of  the  rule  of 
Interpretation  above  menttoned  la  JnstUled 
and  required. 

Counsel  for  the  state  rely  upon  two  propo- 
sitions: First.  There  Is  no  statutory  grant 
to  womoi  of  the  right  to  bold  appolntlTe  of- 


fice. This  oontoitlon  has  been  disposed  of. 
Second.  Tbe  common  law,  which  was  adopt* 
ed  by  the  act  of  1876,  clearly  excludes  a 
woman  from  such  an  office  as  state  librarian. 
With  the  latter  contention  of  counsel  I  can- 
not agree.  If  this  question  had  arisen  In 
SIngland  just  prior  to  the  separation  of  the 
Colonies,  I  feel  convinced  that  the  right  of  a 
woman  to  hold  this  office  would  have  been 
npheld.  The  qu^ion  at  common  law,  in  case 
of  appointive  offices,  was  whether  the  ofiBce 
was  ministerial,  and  consequently  did  not  in- 
volve the  exercise  of  Judgment  or  discretion, 
of  which  women  were  not  supposed  to  be 
possessed.  If  so,  a  woman  could  be  appoint- 
ed to  and  bold  the  same,  If  it  was  not  unsult- 
ed  to  her  ability  to  perform  its  duties.  Thia 
office  is  a  ministerial  office.  Not  a  single  duty 
exists  wMch  la  not  subject  to  control  by  ei- 
ther the  board  of  trustees  of  the  library,  or  the 
letter  of  the  statute  creating  the  office.  Noth- 
ing Is  left  to  discretion.  The  rtotrictlon  to 
local  officers  by  the  Massachusetts  court  in 
115  Mass.  602,  is  ingrafted  on  the  law.  and  la 
not  warranted  by  the  Hngllsh  cases. 

For  the  reasons  stated,  I  concur  in  the  re- 
sult reached  hy  Judge  BOBBRTS. 

HANNA,  J.  (dissenting).  I  find  I  cannot 
concur  in  the  majority  opinion  of  the  court 
in  its  conclusion  that  under  the  common  law 
a  woman  was  eli^ble  to  hold  a  purely  minis- 
terial office,  if  she  was  capable  of  perform- 
ing the  duties  thereof  and  was  not  called 
upon  to  exerdse  Jndgment  and  discretion. 

My  reasons  therefore  are:  First  tbat  the 
right  to  hold  office  under  our  political  sys- 
tem la  not  a  natural  right,  but  exists  only 
because  and  by  virtue  of  some  law  expressly 
or  Impliedly  creating  or  conferring  it.  Mech- 
em  on  Public  Officers,  S  64.  And  it  has  been 
held  that  women,  although  citizens  of  the 
United  States  in  the  broad  sense,  have,  un- 
der our  political  system,  no  political  power, 
and  cannot,  except  under  an  enabling  stat- 
ute, be  considered  eligible  to  hold  office. 
Minor  V.  Happentett,  21  Wall.  162,  22  Ia  Ed. 
627 ;  Mechem  on  Public  Officers,  |  73.  Thia 
is  doubtless  the  law  of  the  cose,  unless  our 
Legislature  by  the  adoption  of  tbe  common 
law  (section  2871,  C.  L.),  as  the  rule  of  prac- 
tice and  decisions  in  our  courts,  had  enlarged 
the  right  so  far  as  women  are  concerned. 
Can  it,  therefore,  be  said  that  the  right  to 
hold  an  office  such  as  tbe  one  in  question  had 
been  conferred  npon  women  by  the  common 
law,  assuming  for  the  present  that  If  the 
right  existed,  as  a  common-law  right,  and 
our  Constitution  or  legislation  does  not  pro- 
hibit, a  woman  may  bold  the  office  under 
consideration? 

Our  inquiry  Is  made  a  difficult  one  by  rea- 
son of  the  fact  tbat  no  office  similar  to  tbe 
one  under  consideration,  I.  e.,  librarian,  was 
ever  referred  to  in  the  English  reports ;  so  we 
win  ^ve  a  general  consideration  to  the  early 
English  cases,  where  the  right  of  a  woman 
to  bold  office  was  considered.  ■ 
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The  cases,  decided  prior  to  April  21,  1788, 
are  collected  In  tlw  case  mC  Bex  t.  Stubbs, 
reported  In  2  T.  B.  <D.  ft  B.)  880t'  It  was 
tbere  contoitfed  by  coimsel  tbat: 

"A  woman  Is  capable  of  Berrlng  almost  aB 
the  oflicet  In  tb«  Idnirdom;  audi  as  those  of 
queen,  mftnhal,  great  chamberlaiD,  and  consta- 
ble of  England,  tbe  champion  of  England,  com- 
missioner of  sewers,  governor  of  the  woruonse, 
sexton,  keeper  of  tbe  prison  of  the  gatehouse  of 
the  dean  and  chapter  of  Westminster,  retom- 
ing  offices  for  members  Pailiament;  and  oon- 
stoUe,  the  latter  of  wUch  la  in  some  respects 
judiciaL- 

OppoaiDg  counsel  contending  as  follows: 

"With  respect  to  all  the  instances  cited  In 
which  women  have  served  other  offices,  no  ar- 
gument wliateTcr  can  be  drawn  from  them  to 
show  that  a  woman  la  competent  to  serve  this 
office;  there  being  not  the  least  similarity  be- 
tween Ute  natnre  of  the  respectiTe  offices.  As 
to  the  Qneen  of  Bnj^d,  It  Is  snffident  to  mbj 
that  of  all  other  stations  there  la  not  on*  per- 
haps which  requires  less  personal  exertlm  uan 
thu.  And  it  WBs  even  doabted  whetiier  the 
regal  office  in  this  Icingdom  was  hereditary  in  a 
fttnale.  In  consequence  of  which  the  statute 
1  H.  8t  8,  0.  2,  was  passed,  purposely  to  de* 
dare  tiiat  a  female  was  capable  of  inheriting. 
The  reason  whr  a  female  may  hold  the  office  of 
constable  of  fimgland  is  because  she  may  ap- 
point a  deputy ;  now  that  reason  is  an  admls- 
aion  that  if  she  conld  not  appoint  a  deputy 
she  conld  not  hold  the  office.  The  same  reason 
is  given  why  Lady  Russell  might  bold  the  office 
of  the  custody  of  the  castle  of  Dunningbam. 
because  the  office  was  granted  to  be  exercised 
per  se  vel  deputatom  sunm.  Gro.  Jac  1&  So 
the  offlcea  oiVsreat  cluunberlain,  marshal,  and 
champion  of  iSigland  are  hereditani :  they  are 
granted  to  a  man  and  his  heirs.  With  respect 
to  the  instance  of  a  commissioner  of  sewers, 
it  is  merely  the  opinion  of  Callis,  for  which  he 
gives  the  absurd  reason  that  Semiramis  govern- 
ed Syria.  As  to  the  case  of  the  sexton,  which 
is  said  to  be  only  a  private  office  of  trust,  to 
take  care  of  the  church,  etc.,  and  therefore  a 
woman  may  serve  it ;  it  is  also  said  there  that 
if  there  were  anything  to  t>e  done  by  the  sex- 
ton, notproper  for  a  woman,  it  would  be  other- 
wise. With  respect  to  the  case  of  the  constable, 
it  is  only  the  opinion  of  Serjeant  Hawkins  that 
a  custom  to  serve  by  rotation  is  good,  because 
he  thought  that  a  woman  might  procure  a  dep- 
uty; now  thla  admits  that  she  cannot  serve 
in  person ;  and  if  she  cannot  serve  by  deputy, 
the  custom  could  not  be  supported.  In  answer 
to  these  cases,  it  is  not  necessary  to  consider 
how  far  they  are  authorities  to  show  that  in 
certain  cases  a  w<nnan  may  appoint  a  deputy, 
but  tot  thla  part  of  the  aqrument'lt  is  saffioent 
if  they  prove  the  incompetency  of  females  to 
serve  tliose  offices  In  person.  Wherever  it  is 
said  that  a  woman  may  hold  any  particular  of- 
fice, it  Is  either  beeaose  the  office  is  ministerial, 
or  because,  thonflli  partly  judicial,  it  Is  heredi- 
tary, and  then  she  may  appoint  a  deputy.  So  a 
woman,  who  is  a  forester  in  fee  cannot  execute 
the  office  herself,  but  she  may  appoint  a  deputy; 
the  office  being  ministerial.  The  incompetency 
of  women  eztuida  to  a  variety  of  cases;  they 
cannot  serve  on  juries;  vote  for  members  of 
Parliament;  in  particular,  the  case  in  16  Yin, 
Abr.  415.  la  dedsive  to  show  that  a  woman  is 
Inccnnpetent  to  serve  It  There  a  woman  was 
rejected  as  unfit;  and  Powdl,  J.,  said:  'A 
woman  cannot  be  an  overseer  of  the  poor,  and 
there  can  be  no  custom  of  the  parish  to  appoint 
her,  because  it  is  an  office  created  by  act  of 
Parliament.*  Secondly,  an  officer,  who  acts 
merely  ministerially  may  appoint  a  deputy,  but 
a  Judicial  officer  cannot;  neither  can  a  deputy 
be  appointed  where  the  office  is  (strictly  speak- 
ing) neithsT  ministerial  nor  Jadldal,  but  an 


office  of  trust  and  discreUon  and  Che  oSkot  of 
overseer  of  the  poor  Is  of  tiut  daacriptioit.  It 
is  said  In  Bro.  Afar,  tit  Depntie,  pi.  8,  tit 
Oraunt,  pL  108.,  tit  Patent,  pL  66.  and  Sir  W. 
Jones,  113,  that  an  office  d  trust  cannot  be 
assigned ;  neither  can  it  be  executed  bj  d^uty 
unless  power  be  enresaly  given  for  tnat  pur* 
pose.  Co.  Lltt  8.  879.  A  steward  cannot  ap- 
point a  deputy  without  power.  9  Co.  48.  Nor 
the  derk  of  the  papers.  Freem.  429.  Tlie  office 
of  high  ctmstaUe  H  Aigland  ia  ezpreasty  grant- 
ed to  be  ezerciaed  by  umseU,  or  Us  solfident 
deputy.  And  the  offices  of  eaid,  marshal,  great 
ebamberiain,  and  the  champion  of  fi^ngland,  are 
hereditary;  that  they  are  to  the  grantees  and 
their  heirs,  so  that,  according  to  the  terms  of 
those  grants,  power  is  given  to  appoint  a  dep- 
uty. All  of  the  offloes  mentioned  on  the  other 
aide  (exceot  <me)  are  either  ministerial  or  hered- 
itaiT,  In  both  whldi  cases  a  depn^  may  be  ap- 
pdnted.  The  instance  indeed  of  a  constaUe's 
appointing  a  deputy,  if  it  be  the  law,  forma  an 
exception  to  the  general  role." 

In  the  Stubbs  Case  the  oBlob  Involved  was 
overseer  of  the  poor ;  it  being  contended  that 
In  the  St  48  EIlz.  c  2,  prescribing  that  the 
office  should  be  served  by  "substantial  house- 
holders," there  was  no  reference  to  aex» 
and  the  defebdaut.  Stubbs,  a  woman,  was 
eligible  to  appointment  Tbe  court  dlapoaed 
of  tbe  question  in  the  following  language. 

*'As  to  the  second  objection,  we  think  that  the 
drcumstance  of  one  of  tlie  persons  appointed 
being  a  woman  doea  not  vlnate  tlie  anwlnt- 
ment  Tbo  mdy  qnattficatkm  required  by  St 
48  MiM,  Is  that  they  shall  be  substantial  hooae- 
htdders;  it  has  no  reference  to  sex.   The  only 

auesti<m,  then.  Is  whether  there  be  anything  in 
le  natnre  of  the  office  that  shotdd  make  a 
woman  incompetent  and  we  think  there  la  not 
There  are  many  instancn  where,  in  ofiioea  of 
the  higher  nature,  they  are  held  not  to  be  dis- 
qualified, as  In  the  case  of  the  office  of  high 
cbaml>eriain,  high  constable,  and  marshal,  and 
that  of  a  common  constaUe,  whidi  is  both  an 
office  of  trust,  and  likewise,  in  a  d^ree,  jadi- 
cial ;  so  in  the  case  of  the  office  of  sexton.  As 
to  tbe  ease  in  Vin.  tit  Poor,  41S,  that  is  no  con- 
doslve  authority.  It  la  to  be  eoUected  fraa 
the  case  that  there  were  other  persma  in  tlw 
pariah  proper  to  serve ;  and.  If  so,  the  court 
held  that  the  Justices  had  not  acted  improperly 
in  refusing  to  approve  of  a  woman;  where 
there  are  a  soffident  nnmber  of  mvi  gnalifled 
to  serve  tlie  office,  they  are  certainly  more  prop- 
er ;  but  that  is  not  the  case  here,  and  therefore, 
if  there  be  no  absolute  incapacity,  it  is  proper 
in  this  Instance  from  tlie  necessity  of  die  case. 
And  there  is  no  danger  of  inoking  it  a  general 
practice ;  for  as  the  Justices  areinveGted  with 
a  discretionary  power  of  approbation,  it  is  not 
likely  that  they  will  approve  of  such  an  ap- 
pointment when  there  are  otiier  proper  ob* 
jcets." 

So  that  we  find  that  tbe  English  courts 
bad  not  afilrniatlvely  detenntntd  tbe  rights 
of  women  in  tkb  matter  of  the  iK^dlns  office, 
In  1788. 

In  tbe  Stubbs  Oassk  while  the  woman  was 
conceded  to  be  a  Bubstaatlal  bonseholda',  and 
as  a  result  came  within  the  terms  of  the 
st^te,  the  cDuxt  said  tt  was  pmgve  that 
1^  sore  "from  tbe  necenltr  vl  the  caae^" 
and  that  "there  la  no  danger  of  maUng-  it  a 
gMieral  practice." 

Turning  to  the  American  cases  in  which  the 
common  law  was  considered  as  affecting  the 
rights  of  a  woman  to  bold  an  oflke,  we  fitod 
a  conflict  of  opinhm.  Oar  laqotiT  la  neoes- 
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sarlly  limited  to  fluse  lUtes  wbere  the 
power  to  hold  office  has  not  beeu  conferred 
eirpressly  npon  women  by  Gonstitntlon  or 
statute.  It  has  been  held  that  a  woman  can- 
not hold  a  Judicial  office,  L  a,  that  of  Justice 
of  the  peace.  Opinion  of  the  Justices,  lOT 
Mass.  004.  The  reason  a  sailed  In  this  case 
was  that  the  office  was  a  Judicial  one,  and 
most  be  exercised  by  the  officer  in  person, 
and  a  woman,  whether  married  or  anmar< 
rled,  cannot  be  appointed  to  such  an  office. 
In  a  later  <«tfDlon  from  tiw  mum  eoart,  tlie 
court  said: 

"The  common  law  of  England,  which  was  our 
law  upon  the  subject,  permitted  a  woman  to 
fill  any  local  office  of  an  adminlatratiTe  charac- 
ter, the  daties  attached  to  which  were  such  that 
ft  woman  was  competent  to  perform.**  Opinion 
of  the  Justices,  115  Haas.  902. 

This  opinion  of  the  court  was  announced 
without  dtlng  authority,  and  would  be  of 
some  importance  in  determining  what  the 
common  law  npon  the  subject  has  been  in- 
terpreted to  be  by  American  courts,  had  not 
the  same  court  tn  a  later  opinion  (Robinson's 
Geise,  131  Mass.  876,  41  Am.  Rep.  239),  which 
carefully  considered  all  the  E^llsh  author- 
ities, arrlred  at  a  somewhat  different  con- 
clusion. It  is  unnecessary  to  quote  at  length 
irom  this  opinion,  which  Is  a  carefnl  review 
of  the  English  cases  and  authorities,  and  I 
will  omiy  Qoote  the  conclusion  reached,  la  the 
following  language: 

"And  we  are  not  aware  of  any  pabUc  office, 
the  daties  of  which  mast  be  discharged  by  the 
Incnmbent  in  person,  that  a  woman  was  adjudg- 
ed to  be  competent  to  hold,  without  express  au- 
thority of  statute,  except  that  of  overseer  of  the 
poor,  a  local  office  of  an  administrative  charac- 
ter, in  no  way  connected  with  Judicial  proceed- 
ings.   The  King  v.  Stubbs.  2  T.  R.  396." 

As  to  the  one  exception  referred  to  by^the 
Massachusetts  court  In  this  opinion,  we  have 
observed  that  the  English  court  based  Its 
decision  upon  the  necessity  of  the  case,  and 
that  the  statute.  Impliedly,  at  least,  by  fix- 
ing the  quallflcatton  of  "substantial  honse- 
faolders,"  had  conferred  the  right  to  fill  the 
office  upon  women,  by  legislative  grant 

The  Court  of  Appeals  of  Kaitni^,  in  the 
case  of  Atchison  v.  Lucas,  8S  Ky.  4^  said, 
*'At  common  law,  a  woman  conld  not  hold 
any  public  office,"  and  denied  to  a  woman 
the  right  of  filling  the  office  of  Jailor.  The 
court  further  said  In  this  connection: 

"We  do  not  mean  to  adjudge  tltat  offices  of 
legislatlTe  creation  may  not  be  filled  by  women, 
or  the  right  of  suffrage  granted  them  in  certain 
cases ;  but,  on  the  cootniry,  aaeb  rights  may  be 
conferred." 

By  the  statements  quoted  the  court  (dearly 
took  the  position  that  the  rl^t  to  hold  office 
was  to  be  controlled  by  legislation  creating 
or  conferMtDg  the  right,  and,  in  the  absence 
of  enabling  legislation,  must  be  considered 
aa  withheld,  and  farther  that  no  right  azoae 
bj  Tirtue  of  the  common  law.  TbHa  may 
seem  to  conflict  with  the  BngUsh  cases  refer- 
red to,  where  womm  filled  oatalii  offices 
tfanmgh  d«ntles,  but  0ie  very  flicfe  that  her 
T^ht  was  so  limited  to  ofllees  wban  sbe 


mlj^t  arootnt  a  deputy  wonld  Indicate  that 
otherwise  she  did  not  possess  the  right. 

8o  we  find  the  mle  i«odalmed  in  Gomyns* 
Digest;  ToL  6,  p.  202,  under  ttOe,  Oiant  of 
an  Office  (B2)  as  tollows: 

"To  a  Woman:  (What  Offices  a  Woman  may 
Execute ;)  So,  the  grant  of  an  office  of  goveni- 
ment,  which  may  be  exercised  by  a  substitute 
or  deputy,  to  a  woman,  will  be  good;  as  a  wo- 
man may  be  made  regent  of  the  kingdom.  Cal. 
201." 

Likewise  In  Ohio  it  was  held  that,  In  the 
absence  of  coustltutional  or  statutory  pro- 
vision on  the  subject,  a  woman  could  not 
hold  the  office  of  director  of  a  workhouse. 
State  T.  Bust,  4  Ohio  Glr.  Gt  a  82&. 

It  is  also  contended  that  the  Hassacha- 
setts  court  In  Opinion  of  the  Justices,  186 
Mass.  S78,  recognized  a  woman's  right  to 
serve  as  a  member  of  the  board  of  health, 
lunacy,  and  charity  because  the  duties  of 
the-  board  aie  mostly  administrative,  and 
are  such  as  may  well  be  performed  by  a 
woman,  thus  recognldng  what  it  Is  contended 
are  the  common-law  UnUtations  upon  the 
right  of  woman  to  fill  an  office.  I  cannot 
agree  with  this  contention.  The  court  sim- 
ply passed  npon  a  statute  providkog  that  the 
board  should  consist  of  nine  "persons"  ap- 
pointed by  the  Governor,  and  held  that  "the 
word  'persons'  clearly  included  women." 
This  court  expressly  referred  to  ito  prerlons 
decision  in  Robiaison's  Case,  131  Mass.  ffl^B, 
41  Am.  Rep.  239,  and  said  tiiat  there  was  no 
conflict  between  the  two  cases.  The  distinc- 
tion between  the  two  is  obvious,  the  one  be- 
ing based  ni>on  the  common  law  of  the  sub- 
ject (RoUnson's  Case)  and  the  other  upon  the 
construction  of  a  stetote  plainly  intending 
to  continue  women  as  qnaUfled  incumbente 
for  positions,  which  by  iwevious  l^lslatlve 
enactments  women  bad  been  designated  as 
quaUfled  to  flU. 

The  New  Hampshire  Supreme  Court,  In  a 
case  involving  the  question  of  the  right  of  a 
woman  to  flU  the  office  of  notary  public,  said: 
"Because  by  oar  common  law  women  are  dis- 
abled from  holding  public  office,  and  because  the 
place  of  notary  pnUlc  Is  a  puhUe  governmental 
office,  and  because  we  are  unable  to  find  any 
evidence  of  legislative  purpose  or  intention  to 
change  the  common  law  of  this  state  in  this 
respect,  if  such  power  exls^  a  point  not  con- 
sidered, we  art  eonqtelled  to  answer  In  fte 
negative  the  question  submitted."  Be  Oplukm 
of  Justices.  73  N.  H.  621.  62  AtL  969,  fi  L. 
B.  A.  (NTs.)  418,  6  Ann.  Cas,  288. 

The  role  laid  down  In  this  case  Is  Uie  pre- 
vailing doctrine  In  this  country  opm  the  sub- 
ject, as  applied  to  the  office  <tf  notary  pnblic. 

It  may  be  argued  that  the  office  of  notary 
public  Is  a  Judicial  one,  bnt  the  reasons  as- 
signed for  the  disqualification  of  women  48 
not  put  upon  that  ground. 

It  has  been  held  lo  Hasstdkosetts  that 
none  of  the  acts  which  a  notary  is  called  np- 
on to  perform  are  Judicial^  bnt  that  the  office 
is  a  pabUc  (me,  Qie  dnties  of  wbUSi  most  be 
performed  personally,  and  cannot  be  peEfi«m- 
ed  by  dctmty.  WonMn  as  Notaries  Pvbtto^  0 


Digitized  by 


Google 


A  ^ 


1134 


140  PAOinO 


BEPORTEB 


In  the  MlcMgan  case  of  Attorney  General 
T.  Abbott.  121  MIcb.  640.  SO  N.  W.  372,  47 
Lk  R.  A.  92.  it  wu  stated  aa  tbe  opinion  of 
the  court,  by  Long,  J.,  tbat: 

"There  can  be  no  qneatton  of  the  comnum- 
law  rale  that  a  woman  cannot  hold  a  general 
public  office,  in  the  abaence  of  express  constito- 
tl<mal  or  statutory  anthority  conferring  upon 
her  anch  risht" 

It  la  argned  tliat  because  Hooker,  In  a 
special  concurring  ojdxilon.  In  the  BUcblgan 
case,  conceded  that  there  were  instances 
"where  it  bad  been  held  that  they  [women] 
could  hold  local  ofQoea  of  Uttle  Importance, 
where  tbe  duties  were  wholly  ministerial,"  It 
was  to  be  ImpUed  tiiat  women  could  be  eligi- 
ble to  hold  certain  ministerial  offlcea,  eren 
though  they  might  tan  within  the  term  "gen- 
eral public  offlca"  This  is  a  l^Umate  argu- 
ment to  be  drawn  from  tbe  opinioii,  but  I 
believe  tliat  a  careful  consideration  of  this 
opinion  better  JuatUles  a  dUBsrent  coadnaion. 
In  commenting  upon  those  instances  of  "lo- 
cal offices,**  ministerial  in  natnr«  and  of  lit- 
tle importance,  which  women  bad  held.  Jus- 
tice Hooker  said: 

"But  while  these  cases  support  tiie  claim  that 
women  mirht  bold  some  omm,  Uiey  reinforce 
the  authorities  which  doiy  the  ganexal  xii^t 
contended  for  here." 

The  right  contwded  for  was  *i3iat  inas- 
much as  the  Constltntlon  is  silent  upon  tbe 
subject  of  the  quallAcatlons  requisite  to  Oils 
office  we  must  recognize  the  right  of  every 
one  to  hold  it" 

It  is  wortl^  of  note  that  the  opinion  In 
this  case,  while  apiiarently  pointing  out  that 
local  ministerial  offices  of  little  Importance 
had  been  held  by  women,  did  not  give  any  au- 
thority aa  a  basis  for  the  conclusion  that 
such  statement  might  be  tbe  rule  of  common 
law.  We  are  more  inclined  to  believe  tiiat 
the  common-law  rale  is  correctly  stated  by 
the  editor  of  tbe  note  to  Uie  case  <tf  State  t. 
Hostetter  <Mo.)  reported  in  88  L,  R.  A.  206, 
at  216.  In  the  following  language: 

**It  may  be  said  to  be  the  general  doctrine 
DOW  held,  both  Id  Bn^Iand  and  America,  that 
women  are  Ineligible  to  any  important  office 
except  when  made  so  by  enactment.  It  is  usu- 
ally said  that  this  is  the  ewnmon  law  of  the 
snbjwrL" 

It  la  also  argued  that  many  courts  have  rec- 
ognised the  right  of  women  to  hold  nirloos 
offices,  where  no  statute  or  consUtutlonal 
proTlalon  existed  denying  the  rlglit  The 
Hostetter  Oftse,  187  tfa  636, 89  8.  W.  270;  38 
L  R.  A.  206,  60  Am.  St.  Rep.  BIS,  is  dted  as 
an  instance.  It  is  to  be  found,  howerer,  in 
this  case  that  the  Siqireme  Court  <tf  Mis- 
souri had  under  conidderatlon  a  statute  defin- 
ihg  the  qualifications  for  the  particular  of- 
fice, among  other  things,  to  be  that  of  dtlnen- 
ship  of  the  United  States,  and  a  former  stat- 
ute, with  respect  to  tbe  same  office,  had  pre- 
viously provided  that  the  dtlsenshlp  should 
be  restricted  to  '^free  irtiite  male  citizens.** 
The  court  said; 

*Tb6  dropping  cH  the  word  'male*  la  de- 
sciiUns  the  qualifi(»tiais  for  such  oflkes  has 


value  as  a  gnide  to  the  legUlattTc  pmrpeee  in 
enacting  the  present  law  on  this  sabfect.^ 

The  effect  of  the  opinion  was  to  bold  that 
the  Legislature  intended  to  remove  the  dis- 
qualification, and  qnalli^  women  for  this  of- 
fice, which,  in  passing,  it  is  worthy  of  note, 
was  held  to  be  a  ministerial  office  admitting 
of  the  use  of  a  deputy,  and  tbe  duties  of 
whldi  were  said  to  be  not  of  sadi  a  nature 
as  to  be  Inoompatlble  of  discbarge  tiy  a  wo- 
man. 

.  A  legislative  Intent  to  make  women  eligible 
was  looked  for  and  fonnd  by  this  court.  I 
do  not  disagree  with  this  view,  but  consider 
that  It  is  for  the  Legislature  to  grant  the 
right  or  withhold  it,  within  constitutional  lim- 
itations, and  that  the  alleged  common-law 
rights  have  not  been  so  definitely  defined  aa 
to  be  worthy  of  consideration  as  sufficient 
rules  now  to  be  applied. 

Wright  V.  16  Kau.  601,  is  another 

case  dted  In  support  of  the  rule  last  referred 
to.  Justice  Brewer  In  this  case  based  his 
opinion  upon  tbe  rule  announced  by  the  Su- 
preme C!ourt  of  Massachusetts  (Opinion .  of 
Justices,  116  Mass.  602).  which  court  a  few 
years  later,  In  a  lengthy  opinion  reviewing 
all  of  the  Bnglish  authorities  (Robinson's 
Case,  181  Mass.  379,  41  Am.  Rep.  289).  ma- 
terially qualified  its  opinion. 

The  Washington  case  of  Russell  v.  Guptlll, 
13  Wash.  361,  43  Pac.  340,  followed  the  Kan- 
sas case  (Wright  v.  Noell,  16  Kan.  601),  and 
Massachusetts  case  (Opinion  of  Justices,  116 
Mass.  602).  In  re  Leach,  134  Ind.  666,  34  N. 
E.  641.  21  L.  B.  A.  701.  and  In  the  Matter  of 
Mary  Hall,  60  Conn.  131,  47  Am.  Rep.  are 
cases  involving  the  construction  of  statutes, 
and  in  each  case  it  was  held  that  the  term 
"persons"  used  In  the  statutes  neceesarlly  in- 
cluded women. 

The  case  of  Wilson  v.  Circuit  Judge,  87 
Hidi.  403,  48  N.  W.  860.  24  Am.  8t  Rep.  ITS, 
was  also  dted.  but  is  not  in  point,  and  only 
declared  and  affirmed  tbe  common-law  rule 
(2  BL  Oom.  36)  that  a  ministerial  officer  may 
appoint  a  deputy,  and  that,  under  a  statute 
which  was  silent  as  to  qualification  of  depu- 
ties, his  choice  was  not  limited  to  any  race, 
sex,  color,  or  age. 

The  case  of  State  v.  Qulble.  86  Neb.  417, 
125  X.  W.  619.  27  L  B.  A.  (N.  S.)  631.  21  Ann. 
Cas.  401,  Is  also  dted,  but  this,  as.  well  as  all 
tbe  other  American  cases  which  seem  to  be 
in  point,  relies  upon  the  Massachusetts  case 
(Opinion  of  Justices,  116  Mass.  602).  An 
earlier  case  in  Nebraska  (Crosby  v.  Cones,  16 
Neb.  444, 10  N.  W.  682)  foUowed  the  Massa- 
chusetts case,  and  tbe  later  case  foUowed  tbe 
earlier  one  Mtltout  question  or  conaideratlon 
of  authority. 

After  a  careful  consideration  of  the  Eng- 
lish and  American  cases,  I  condude  as  fol- 
lows: That,  if  there  was  any  common-law 
rule  defining  the  rights  of  women  in  the  mat- 
ter holding  public  offlcOk  it  was  so  indefi- 
nite and  uncertain  as  to  be  of  no  nine  la 
sustaining  a  conteatloa  tiiat  our  Leglslatuia 
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ad<vted  It  and  tjkA  It  Into  force  by  aOo^tlnc 
the  common  lair.  It  Is  apparent  that  the  wo- 
men (tf  Bngland  bad,  ivior  to  1776^  asserted 
rights  to  pnUlc  offices  In  a  fisw  Instances; 
bat,  as  stated  by  the  Sfasaadiusetts  Sapreme 
Ooitrt»  no  case  Is  to  be  found,  i^or  to  1T70, 
where  any  pabUc  office,  the  duties  of  which 
mnst  be  dlsdaiged  by  the  Incumbent  In  per- 
son, that  a  woman  was  adjndged  by  the  Ei^- 
Ush  courts  to  be  cunpetent  to  bold  without 
enaefls  authority  «t  statutft  This  beHng 
true,  It  would  seem  to  be  for  the  Legislature 
to  enlarge  the  rights  of  women,  which  our 
recent  Legtslatnre  has  done  (chapter  00,  S. 
tt.  IftlS)  by  proTldlne  ttiat  women  may  hold 
any  appolntlTe  office  in  this  state.  Can  we 
properly  hold  that  she  had  rlf  ht  prior 
to  this  legislation  of  mST  In  dotaiff  bo,  I 
believe  we  Invade  the  province  of  the  Leglsla- 
ture. 

It  may  be  said  that  the  office  o£  state  li- 
brarian Is  one  Oiat  pondts  of  the  appbln^ 
ment  of  a  detpnty,  and  la  therefore  not  within 
the  appllcatl<m  of  the  Umltatioos  herein  point- 
ed out  It  Is  tme  that  the  librarian  h^  a 
right  to  appirint  a  deputy  in  Instances  fped- 
fled  by  the  rtatute,  but  the  Unltatlon  ot  swAl 
right  would  preclude  any  general  power  to  so 
appoint.  I  cannot  concur  In  the  oi^nion  ttiat 
importance  la  to  be  attached  to  the  executive 
construction  referred  Co  in  the  majority  oidn- 
i<m.  because  I  believe  that  no  statute  at- 
tempting to  define  the  rights  of  women  to 
this,  or  other  similar,  office  Is  involved,  and 
that  the  right  was  not  declared  by  the  com- 
mon law;  therefore  the  right  fails  to  exist 
because  never  granted,  and  there  can  there- 
fore be  no  law  to  construe.  The  so-called  ex- 
ecutive construction  has  doubtless  grown  up 
under  the  assumption  that,  there  b^ng  no 
prohibition,  there  was  no  disqualification,  en- 
tirely overlooking  the  principle,  enunciated 
by  fifr.  Mecbem,  that  the  right  to  hold  a  pub- 
lic office  under  our  political  system  is  not  a 
natural  right,  and  exists,  where  it  exists  at 
all,  only  by  virtue  of  some  law  ejjfnaoly  or 
impliedly  creating  and  conferring  It  Meeh- 
em  on  Public  Officers,  S  64. 

For  the  reasons  Indicated,  I  dissent 


OYBBTON  T.  STAXBL    (No.  A-t20290 

(CUminal  C!ourt  of  Appeals  of  Oktahoma.  June 

«,  1814.) 

(BvfMut  by  tk9  Court.) 
1.  QttHiNAL  Law  (|  1169*)— Affuzi— Tbb- 

DIOT— BVII»HCB. 

When  the  facts  disclosed  by  the  record,  un- 
der any  reasonable  construction  thereof,  sup- 
put  a  verdict  of  guilty,  Oils  court  wiD  not  re- 
vanM  a  otoivietion,  in  nie  absence  ot  errws  of 
law. 

[Ed.  Noter-For  otiwr  oases,  sea  Orbninal 
Law,  Onrt.  Difr  H  8074-80881$  De&  Dta.  f 
11S8.*) 


2.  ItnoxUMoia  Liqoou  (H  220.  286*)  — 
PaoBBcimoiT  —  Svidbugb  —  Aduissibzutx 

— SUTFIOIBNCT. 

(a)  On  a  trial  of  a  person  ehar^  with  hav- 
ing onlawfnl  posseasion  of  intoxicating  liquor 
with  intent  to  sell  the  aame.  the  quantitT  and 
kind  of  liquor,  the  ilze  and  number  of  pacKages, 
the  occauon  upon  and  clnmmatancea  unaer 
which  it  is  fonna.  the  conduct  and  demeanor  of 
the  accused  at  the  time  and  prior  to  the  dis- 
covery, and  any  and  all  other  drcuuMtanoes 
reaBc»ably  calculated  to  throw  llKht  on  the  pur^ 
pose  and  intent  with  which  the  liquor  was  pos- 
sessed, are  admiasible  In  e^denoe,  and  are  all 
entitled  to  consideration  by  the  Jury  in  anivlng 
at  a  verdict 

(b)  For  a  discussion  of  fcets  snlltdent  to  sos- 
tain  a  conTiction,  see  opinion. 

nCd.  Note^^For  other  cases,  see  Intozkatinc 
Mouors,  Cent  Dig.  H  282-286.  800-822;  Dec. 
Dig.  «  226,  286.*T  "  """^ 

.  Appeal  from  Gonnty  Court,  TUlnnui  Coun- 
ty;  W.  a  LukenUD,  7ndg& 

A  Overton  was  convicted  of  having 
lawful  possesion  of  Intoxicating  Uqnor  wit^ 
Intent  to  sell  the  eame,  and  an>eal8.  At- 
firmed. 

Mounts  &  Davis,  of  Frederi(A,  and  Gray  & 
McVay,  of  Oklahoma  City,  for  plaintiff  in 
error.  B.  Q.  Sidlman,  Asst  Atty.  Gen.,  for 
the  State. 

ABMSTRONG,  P.  J.  PlalnaiT  In  error,  A. 
Overton,  was  tried  and  convicted  at  the  Jan- 
uary, 1913,  term  of  the  county  court  of  Till- 
man county  on  a  charge  of  having  unlawful 
possession  of  intoxicating  liquor  with  Intent 
to  sell  the  same,  and  hla  punishment  fixed 
at  a  fine  of  f  126  and  imprisonment  In  Uie 
county  jail  for  a  period  of  60  days. 

[1,  2]  The  evidence  on  b^alf  of  the  state 
tends  to  establish  the  following  facts:  That 
on  the  date  alleged  by  the  Information  the 
plaintiff  in  error  went  to  a  public  gathering 
at  Panther  Springs,  in  Tillman  county ;  that 
he  carried  IB  bottles  of  intoxicating  liquors ; 
that  he  was  discovered  by  a  deputy  sheriff 
in  the  act  of  taking  one  of  the  bottles  from 
a  buggy,  whereupon  he  dropped  the  bottle 
and  ran ;  that  he  was  overtake  by  the  sher- 
iff and  arrested.  When  the  officer  came  up 
be  said:  "You  Just  beat  me  to  it"  When 
the  officer  went  back  to  the  baggy  he  found 
the  other  12  pints  of  whisky.  In  addition 
to  the  whisky,  9  quarts  of  beer  were  found  in 
possession  of  the  accused.  After  the  arrest 
the  accused  inqnired  of  the  officer  how  many 
cases  would  be  filed  against  him,  and  he  was 
Informed  that  there  would  be  three.  He  ad- 
mitted being  the  owner  of  the  whisky,  and 
indicated,  a  wlUIngness  to  plead  guilty  to  one 
change  If  the  others  were  left  off. 

DoCendant  testified  in  his  own  behalf  that 
he  owned  the  14  pints  of  whisky;  that  he 
carried  14  pints  to  the  picnic ;  that  he  drank 
some  of  it  at  the  picnic ;  that  he  was  fixing 
to  take  a  drink  when  the  officer  discovered 
him;  that  he  dropped  the  whisky  and  ran  in- 
to a  cornfidd ;  that  he  did  not  intend  to  wU 
the  whisky. 
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The  wblsky  was  apparently  carried  to  tbe 
picnic  grounds  about  7  o'clock  In  the  morn- 
ing. The  evidence  nowhere  Indicates  that 
any  sale  had  been  made  or  attempted.  Vv 
on  this  state  of  facts  conTlctlon  resulted  in 
the  trial  court,  and  counsel  here  argue  that 
the  verdict  U  not  supported  by  the  evidence, 
and  ia  contrary  to  law.  This  proposition 
was  raised  In  the  trial  court  and  preserved 
by  exceptions  for  review  here.  Counsel  for 
accused  endeavor  to  Invoke  the  doctrine  an- 
nounced by  this  court  to  the  effect  that  mere 
possession  of  a  limited  amount  of  liquor, 
standing  alone,  without  any  other  circum- 
stances, is  not  sufficient  to  jostlty  a  convic- 
tion under  the  statute  which  penalizes  pos- 
session of  liquor  with  an  unlawful  intent  to 
sell  the  same. 

We  have  examined  this  record  carefully, 
and  are  of  opinion  that  there  are  many  cir- 
cumstances in  addition  to  possession  whldi 
Indicate  the  intention  reanlred  by  the  stat- 
ute. In  the  first  place,  this  whisky  was  pur- 
chased at  Wichita  Falls  the  day  before  the 
picnic.  On  the  morning  of  the  picnic  at  an 
early  hour  It  was  conveyed  to  the  picnic 
ground,  and  kept  under  cover  untU  discov- 
ered by  the  officers,  and,  when  discovered, 
the  accused  Immediately  took  flight  It  calls 
to  our  minds  a  much  quoted  passage,  to  wit: 

"The  wicked  flee  when  no  man  paraaeth,  bat 
the  rigbteous  are  as  bold  as  a  Iton.^' 

No  law-abiding  dtlzen  has  any  Inclination 
to  attend  a  public  gathering  in  possession  of 
14  pints  of  whisky.  It  is  a  matter  of  com- 
mon knowledge  that  bootleggers  are  usually 
on  hand  plying  their  trade  around  public 
gatherings,  which  annoys  good  people,  and 
many  times  endangers  life.  If  the  accused 
had  any  lawful  use  for  14  pints  of  whisky, 
he  certainly  did  not  have  any  such  lawful  use 
for  it  on  the  1st  day  of  August  at  a  Tillman 
county  picnic.  The  jury  is  the  final  arbiter 
of  the  facts,  and,  while  ordinarily  the  pos- 
session of  a  small  quantity  of  liquor,  stand- 
lag  alone.  Is  insufficient  to  justify  convic- 
tion, yet  we  are  not  prepared  to  say  that  14 
irtnts  of  whisky  Is  a  small  quantity  within 
the  purview  of  the  law.  No  sick  man  can 
use  that  amount  In  one  day,  and  no  well 
man  has  a  right  to  attend  such  a  gathering 
with  tbe  purpose  of  endeavoring  to  use  It 
All  the  facts  and  circumstances  surrounding 
the  acquiring  of  this  whisky,  the  place  to 
which  it  was  taken,  the  size  of  the  packages, 
the  number  of  padcages,  the  total  quantity 
of  the  liquor  possessed,  the  acts  of  accused 
in  connection  with  the  whole  transaction  are 
to  be  considered  by  the  Jury,  and  the  tact 
that  a  person  was  found  in  possession  of  the 
quantity  this  accused  admits  having,  the 
size  and  number  of  the  packages  he  had  at 
a  public  picnic.  In  our  Judgment,  amply  war- 
ranted the  Jury  in  convicting  hlin  of  having 
unlawful  possession  wiOi  intent  to  sell,  as 
contemplated  by  law. 

This  court  would  not  hesitate  to  reverse  a 


convictlan  if  all  the  tacts  and  dicomstances 
Indicated  that  tbe  accused  was  a  good  citi- 
zen and  innocent  of  any  wrongdoing,  or  any 
violation  of  tb»  law,  or  any  intmt  to  tIo- 
late  the  law,  but  It  to  onr  Judgment  tbat 
tbla  conviction  to  mrtirely  proper.  The  doc- 
tirtne  laid  down  by  this  court  to  tbe  effect 
that  posseealon,  standing  alone,  was  insuffi- 
cient to  support  conviction  Is  not  to  be  ex- 
tended for  Uie  pnriKm  of  aiding  ttae  vloUi- 
tion  of  tbe  law  In  any  particular.  That  doc- 
trine Is  only  Jnstlfled  under  the  law  as  It  ex- 
ists In  thto  state  for  the  purpose  of  protect- 
ing good  citizens  thereof  in  possession  of 
small  quantities  of  liquor  for  medldnal  and 
other  legitimate  use,  and  to  not  now,  and 
will  not  be,  extraded  to  aid  or  protect  the 
violator  of  the  tow. 

We  are  of  opliiion  that  the  Jodgmait  of 
the  trial  court  should  be  afltoned*  and  it  to 
so  ordered. 


A.  7.  SHAFXJQIOH  HAKDWABS  GO.  T. 
PBITCHABD  et  aL 
(No.  8716.) 

(Supreme  Ckiort  of  0klah<nna.   Hay  12.  1914} 

(St/llabut  iv  the  Court.) 

1.  DHmen  Statis  MAwmi^r^  (|  36*)— Duties 

— -PEBFOBICANCB— RBTCBN    OT  EXBCDTIOS— 

Omission— LuBiiJTT  on  Bonn. 

Under  section  3061,  Mansfield s  Digest^ 
I41WB  of  Arkansas,  extended  over  and  In  force  in 
the  Indian  Territory  prior  to  itatehood,  a  Unit- 
ed States  marshaL  who  received  an  execution 
(or  service  and  failed  to  return  the  same  "with- 
in 80  days  from  its  date,"  and  the  sureties  on  lus 
official  bond  were  liable  at  the  suit  of  an  execu- 
tion creditor  for  the  amount  of  the  execution, 
unless  the  failure  to  nuke  return  was  eaosed  by 
the  act,  inatruedoB^  or  was  waived  bj  such 
creditor. 

[Ed.  Nota— Tor  ottin  eases,  see  United  Statea 
Mardials.  Ooit  Dig.  H  S6.  87;  Dee.  Dig.  | 
36.*] 

2.  Unmn  States  Mabshals  (t  32*)— Execu- 
tion —  Failubb  TO  RbTOBW  — IdCABlUTT  — 

Measubs  or  Daicages. 

In  such  action  Uie  liaUllty  is  not  limited  to 
the  injury  sustained  by  the  ezecutloa  creditor 
by  a  teilure  to  make  the  return,  but  is  fixed  by 
statute  in  the  amount  of  the  execution  and  6 
per  cent  interest  thereon. 

[Bd.  Note.— For  other  cases,  see  United  States 
Marshals.  Cent  Dig.  ||  29-38 ;  Dec  Dig.  1 32.*} 

Oommlssioners*  Opinion,  DivlsiDn  No.  2. 
Appeal  from  District  Court,  Pittsburg  Coun- 
ty; PreeUe  B.  Cole,  Judge. 

Action  by  the  A.  F.  Shaplelgh  Hardware 
Company  against  Geo.  K.  Prltehard  and  tbe 
Central  Trust  &  Onaranty  Company.  Jodf- 
ment  for  defendants  and  plaintiff  appeals. 
Rarened  and  rendered. 

A.  C.  Markley,  of  McAlester,  for  plaintiff 
In  error.  Latham  ft  Harris,  of  McAlester, 
for  defWdants  In  wxw. 

OAI4BRAITH,  G  Thto  waa  an  action  by 
the  execution  creditor  against  tbe  mandial, 
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and  tbe  snretles  on  bis  official  bond,  tor 
failure  to  make  return  ol  an  execution  de- 
livered to  the  marshal  tor  service.  A  Jury 
was  waiTed,  and  ttie  cause  was  submitted  to 
tbe  court  upon  the  tollowtng  agreed  state- 
ment of  facta: 

"That  plaiotiff  was  and  is  a  corporatloQ  as  al- 
lied; that  Geo.  K.  Pritchard  was  the  duly 
appcdnted*  qualified,  and  acting  United  States 
marshal  as  allesed;  that  said  Geo.  K.  Prltch- 
ard,  as  principal,  and  said  Ceotral  Trust  & 
Quaranty  Company,  of  West  Virginia,  a  cor- 
portion,  as  surety,  made,  executed,  and  filed 
said  United  States  marshal's  bond  as  alleged; 
that  on  February  8,  1907,  tiie  judgment  of  the 
United  StatM  Court,  a  court  of  record,  sitting 
at  McAlester,  In  the  Central  district  of  the  In- 
dian Tenritory.  was  duly  rendered  and  entered 
in  favor  of  si^  A.  T.  S^jileigh  Hardware  Com- 
pany, and  against  one  W.  B.  Gay,  for  tbe  re- 
covery of  $U6.15,  with  6  per  cent,  interest  per 
axmnm  and  costs  taxed  at  ^.45;  that  there- 
fore on  Uarch  1,  1907,  there  was  duly  issued 
out  of  said  United  States  Court  and  placed  in 
the  hands  of  said  United  States  marshal,  Geo. 
K.  Pritchaid,  for  execution  and  return  with- 
in sixty  dsyt  tbere&om,  a  writ  of  executioa  di- 
recting him  to  collect  out  of  the  estate  of  said 
W.  B.  Gay  the  said  judgmoit  in  favor  of  A.  F. 
Shapleigh  Hardware  Company  and  against  W. 
B.  Gay  for  (126.16,  with  interest  at  6  per 
cent  per  annum  and  S4.4B  costs:  that  there- 
after, on  AprU  12.  1907,  said  United  States 
marshal,  acting  under  said  writ  of  execution, 
and  by  direction  of  A.  C,  Markley,  as  attorney 
for  said  A.  F.  Shapleigh  Hardware  Compa- 
ny, did  levy  upon  a  certain  20-acre  tract  of 
land  in  the  Fifteenth  recording  district  of  the 
Central  district  of  the  Indian  Territory  as  the 
property  of  said  W.  B.  Gay,  and  then  with 
the  knowledge,  consent,  and  approval  of  said  at- 
torney, A.  O.  Markley,  did  advertise  said  prop- 
erty levied  upon  for  sale  on  tbe  4th  of  May, 
1907;  that  thereafter,  on  May  4,  1907,  at  the 
time  and  place  said  property  was  advertised  for 
aala  said  A.  C  Uaxkiey  appeared  and  along 
iritn  others  made  bids  on  said  property,  and  the 
crier  of  said  sale  declared  the  property  .sold  to 

A.  G.  Markley  at  his  bid  of  $130  thereior,  and 
immediately  tiiereafter,  upon  being  informed  hy 
aaid  United  States  maisnal  that  no  alias  exe- 
cution of  venditltmi  exponas  had  been  issned 
for  tbe  sale  of  said  property,  and  tbat  the  said 
original  execution  had  not  been  returned  into 
court,  and  that  the  advertisement  for  tiie  sale 
of  sakl  property  had  only  been  printed  in  one 
laaae  of  the  McAlester  News,  a  weekly  news- 

Saper  printed  and  published  at  McAlester,  In- 
ian  Territory,  repudiated  his  bid  made  for 
said  property :  that  said  writ  of  execution  was 
never  returned  to  tbe  court  from  which  it  was 
issued  within  the  60  days  from  its  issue  or 
thereafter,  and  is  still  in  the  possession  of  said 
Geo.  K.  Pritchard  and  his  attorneys;  that  but 
one  writ  of  execution  was  issued  in  said  cause, 
and  no  alias  writ  of  execution  or  venditioni  ex- 

Sonas  was  ever  asked  for  by  said  United 
tates  marshal,  or  by  said  A.  F.  Shapleigh 
Hardware  Company,  or  by  its  attorney,  A.  C. 
Bfarkley:  that  aforesaid  judgment  of  A.  F. 
Shapleigh  Hardware  Company  against  said  W. 

B.  Gay  has  never  been  paid,  settled,  or  satis- 
fied, and  renuiliis  of  record  whtdly  due  and  un- 
paid, and  not  affected  other  than  by  the  pro- 
ceedings hereinabove  stated.  Platatuf  s  suit  is 
baaed  upon  the  law  stated  In-  sections  8061, 
8063,  2967.  2971,  and  8049  of  Mansfield's  Digest, 
Ark.,  or  sections  2176,  2177,  208^  2086,  and 
2164  of  Indian  Territoiy  Statutes,  introduced 
in  evidence.  A.  C  Markley,  Attorney  for  Plain- 
tiff. Latham  &  Oresham,  Attorneys  fOi  De- 
CBndanta" 

Tbe  coiut  fooDd  tor  the  dtfiendants,  and 
rendered  Judgment  against  the  plalntUt  tor 
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costs.  To  review  that  Judgment,  an  appeal 
haa  been  duly  perfected  to  this  court. 

The  plaintiff  in  error's  cause  of  action  is 
based  upon  certain  sections  of  the  statutes 
of  Arkansas  extended  over  and  in  force  in 
the  Indian  Territory  at  the  time  this  con- 
troversy arose.  These  statutes  rend^  the 
sheriff  or  marshal  and  the  sureties  on  bis 
official  bond  liable  for  failure  to  make  return 
of  an  execution  on  or  betoxe  the  return  day 
named  therein. 

The  only  question  presented  by  this  record 
Is  one  of  law,  whether  or  not,  under  tbe 
facts  agreed  upon,  the  law  renders  the  de- 
fendants in  ^ror  liable. 

[1]  In  the  case  of  Grubbs  v.  Needles  et  aL, 
70  Fed.  199,  17  O.  C.  A.  60,  the  Qreuit  Court 
of  Appeals  for  the  Eighth  Circuit  said,  in 
regard  to  one  of  tbe  sections  of  the  statute 
of  Arkansas  relied  upon  by  tbe  pUdntlff  In 
error: 

"We  have  decided  at  the  present  term  that 
section  8061,  Mansf.  Digest,  is  in  force  in  the 
Indian  Territory,  and  that  proceedings  there* 
under  may  be  had  against  tbe  nuurshal  and  his 
sureties.  Mfg.  Co.  v.  Needles,  69  Fed.  68  [16 
CCA.  t82lr 

Judge  Caldwell,  who  rendered  the  opinion 
of  the  court  In  the  Gmbbs  Case,  supra,  said, 
in  regard  to  the  conduct  of  tbe  creditor's 
attorney  as  affecting  the  failure  of  the  mar* 
shal  to  make  the  return: 

.  "Touching  tbe  defense  based  on  the  alleged 
directions  of  the  plaintiff  to  the  marshal,  we  do 
not  deem  it  necessary  to  do  more  than  to  call 
attention  to  the  rule  announced  by  the  Supreme 
Court  of  Arkansas  in  a  proceeding  under  this 
statute  where  that  defense  was  rehed  on:  'The 
sheriff  is  not  excused  from  returning  an  exe- 
cution by  any  conduct  of  the  plaintiff  which 
falls  short  of  showing  that  the  nonreturn  re- 
sulted from  the  act  or  instructions  of  the 
plaintiff,  or  was  ratified  or  waived  by  blm.' " 

It  la  not  material  tbat  the  execution  In 
the  instant  case  was  levied  upon  real  es- 
tate, and  that  the  Judgment  upon  which  the 
execution  Issued  was  a  Hen  upon  this  real 
estate,  or  may  bare  been  a  lien  upon  It,  and 
that  therefore  the  creditor  lost  nothing  by 
tbe  failure  of  the  marshal  to  make  a  return 
of  the  execution.  Nor  la  It  material  that  the 
execution  creditor  was  tbe  purchaser  at  the 
sale  of  the  property  conducted  by  tbe  mar- 
shal under  the  execution.  The  statute  makes 
It  the  du^  of  the  marshal  to  return  every 
execution  on  or  before  Its  return  day,  and 
prescribes  as  a  penalty  for  failare  to  dis- 
charge this  duty  tbat  be  shall  be  liable  for 
the  amount  of  tbe  execution  and  Interest, 
and  under  the  construction  of  the  statute 
as  made  by  tbe  Supreme  Court  of  Arkansas 
there  seems  to  be  no  escape  from  this  pen- 
alty where  it  has  been  Incurred. 

In  Jett  v.  Shlnn,  47  Ark.  878,  1  S.  W.  694. 
It  is  said : 

"If  tbe  sheriff  was  misled  by  the  advice  of 
the  plaintiff's  attorney,  so  that  he  postponed  tbe 
date  of  sale  beyond  tbe  lifetime  of  the  writ 
this  may  furnish  a  satisfactory  reason  for  not 
selling,  and  for  not  having  the  money  to  render 
to  the  plaintiff;  but  it  is  no  excuse  for  not  re- 
turning the  process  upon  its  tetom  day.  Nor- 
ilsTBtate*  23  Ark.  624." 
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Again,  It  iB  said  In  Hawkins  v.  Taylor,  66 
Art.  45,  19  S.  W.  105,  35  Am.  St  Eep.  82: 

"The  ezecutim  was  retaraable,  by  ita  terme 
and  by  the  lav,  *within  60  days*  from  ita  date. 
The  sixtieth  day  after  its  date  was  Sunday, 
and  the  execution  was  returned  the  next  day 
thereafter.  It  is  ai^ned  that,  as  no  return 
could  be  made  on  Sunday,  the  officer  might  le- 
gally postpone  the  act  until  Monday.  But  the 
statute  wfll  not  admit  of  that  construction.  It 
does  not  require  the  return  to  be  made  upon 
the  sixtieth  day  only.  If  it  did,  and  ttiat  day 
were  Sunday,  then  the  argument  would  be  forci- 
ble. But  executions  are  returnable  'in  sixty 
days  from  tbeir  date'  (Mansf.  Dig.  |  2971),  and 
a  legal  return  may  be  made  by  the  sheriff  at 
any  time  after  the  writ  comes  to  his  bands — 
even  a  return  of  nulla  bona,  if  he  knows  that 
the  defendant  is  insolvent,  and  ia  willing  to 
take  the  hazard  of  his  remaining  so.  Reeves 
r.  Sherwood.  46  Aik.  520.  The  penal  statute, 
moreov»,  presnibes  tlu.t  ha  shall  be  liable  for 
a  failure  to  make  his  return  'on  or  before  tbe 
return  day.'  'On  or  before  the  return  day'  does 
not  mean  after  the  return  day.  Alston  v.  Fal- 
coner, 42  Axk.  117.  And  as  the  last  day  fell 
upon  Sanday,  it  waa  tiie  officer's  duty  to  make 
tne  return  on  the  preceding  Saturday.  Crocker 
on  Sheriffs.  I  40;  Sedgwick,  Stat  &  Ck>nst.  Law, 
p.  358;  Sutherland,  Stat  Coast  {  115;  Hal^ 
T.  Young,  134  Mass.  804:  Bx  parte  Simpkin, 
105  Eng.  G.  h.  382.  See  Bndlich,  Int.  of  Stat 
S  393.  The  return  waa  not  made  on  or  before 
tbe  sixtieth  day,  and  the  penalty  was  incurred 
under  section  8001." 

Again,  in  Wilson  r.  Tonng,  58  Ark.  693,  26 
8.  870,  Mansfl^d,  Justice,  speaking  for 
tbe  court,  said: 

"The  section  of  the  digest  mentioned  above 
provides  that,  if  the  officer  receiving  an  execu- 
tion ^all  not  return  it  'on  or  before  the  return 
day  therein  specified,'  he  'shall  be  liable  and 
bound  to  pay  the  whole  amount  of  money  in 
such  execution  epecified';  and  tbe  next  suc- 
ceeding section  <3w2)  provides  that  any  person 
aggrieved  by  the  nonpayment  of  such  amount 
'may  have  his  action  a^Inst  the  officer  and  his 
sureties  upon  his  official  bond.' " 

And  at  page  599  of  68  Ark.,  at  page  872  of 
26  S.  W.,  In  this  opinion,  the  court  said : 

"Such  is  tbe  effect  given  to  a  similar  statute 
by  tbe  Supreme  Court  of  Illinois  in  fiobertson 
V.  County  Commissioners,  5  Gilmao,  559,  667, 
which  was  an  action  upon  the  offidel  bond 
of  a  constable  for  his  failure  to  return  an  ex- 
ecution. With  reference  to  the  contention  made 
in  that  case  that,  In  the  absence  of  any  real 
injury,  the  damages  recoverable  were  only  nom- 
inal. Judge  TrumbuU,  in  delivering  the  opin- 
ion of  the  court,  said:  The  statute  requires  an 
execution  to  be  returned  within  a  certain  time, 
and,  lest  this  requirement  should  be  disregarded, 
provides  that,  it  a  constable  will  continue  to 
violate  his  0uty  by  failing  to  return  an  execu- 
tion for  ten  dajys  after  its  return  day.  both  he 
and  his  securities  shall  be  liable  to  the  party 
aggrieved  for  the  full  amount  of  the  execution, 
and  interest  upon  the  judgment  on  which  it  is- 
sued. It  was  undoubtedly  competent  for  the 
Legislature  to  impose  such  a  liability  for  a  fail- 
ure by  the  constable  to  perform  his  duty,  and 
the  numerous  cases  cited  to  show  that  as  a 
general  rule,  the  obligors  upon  a  bond  are  only 
liable  to  respond  in  damages  to  the  amount  of 
the  real  injury  occasioned  by  the  breach  com- 
plained of  can  have  no  application  to  this  case, 
because  the  Legislature  has  declared  what  the 
measure  of  damages  shall  be.'  And  bo  we  may 
say  in  this  case  that  the  rule  stated  by  tiie  au- 
thorities cited  by  tbe  appellants  is  not  the  rule 
in  Arkansas ;  and  the  fact  that  It  does  not  ap- 
ply here  in  suits  like  this  is  noted  by  Mr. 


Sutherland  In  bis  treatiae  <m  Damage*.  2  Snth. 
Dam.  I  488.  note  S."  Herr  &  Gompanr  v.  At- 
kins<m  et  al.,  40  Ark.  877. 

In  Jones  t.  Goodbar.  60  Ark.  182,  186,  29 
S.  W.  462,  464,  the  court  said: 

"Tbe  penalty  affixed  by  the  statute,  as  applied 
to  facts  of  this  case,  seems  to  be  extremely  se- 
vere. The  defendant  in  tbe  execntion  waa  in- 
solvent The  justice  made  a  memorandum  in 
his  docket  of  the  substance  of  the  r^>orc  of  the 
constable,  and  fai  attempting  to  renew  the  ex- 
ecution a  second  time— a  proceeding  for  which 
we  find  no  warrant  in  the  statute— he  copied 
this  memorsndum  in  the  execution.  Although 
this  memorandum  of  the  justice  cannot  be  tak- 
en as  the  return  of  the  constable,  still  it  does 
not  appear  that  the  appellee  coald  have  been 
misled  or  Injured  in  any  way  by  the  failure  of 
the  officer  to  make  the  return.  But  while  we 
feel  that  the  statute,  in  its  application  to  cases 
such  as  this,  is  somewhat  harsh,  yet  as  was 
said  by  the  court  in  a  case  similar  to  this,  tbe 
law  is  thus  written,  and  the  courts  most  en- 
force it" 

A  similar  construction  placed  upon  the 
statutes  of  Arkansas  by  the  Supreme  Court 
of  that  state  has  been  placed  upon  a  like 
statute  of  our  own  by  this  court  In  Hen- 
dersou-Sturges  Piano  Co.  t.  Smith,  Sheriff, 
33  Okl.  835,  125  Pac.  454,  the  syllabus  reads : 

"Section  5997,  Comp.  Laws  1909,  which  pro- 
vides for  the  amercement  of  sheriff^  is  impera- 
tive in  its  terms,  and  ^nts  no  discretion  to  tbe 
court.  When  a  sheriff  fails  to  make  return  of 
a  writ  of  execution  as  required  by  statute,  it  is 
the  duty  of  tbe  court  to  amerce  him,  wtietber 
his  omissioD  results  from  willful  wrong  or  mere 
neglect  uid  whether  such  omission  has  resulted 
in  actual  injury  or  not." 

[2]  Under  these  authorities  tben  veenm  to 
be  no  escape  from  the  penalty  prescribed 
against  tbe  marshal  and  Us  surges,  and 
their  liability  for  tbe  amoont  of  the  execu- 
tion and  interest  tbereon  under  the  agreed 
statement  of  facts.  The  execntion  was  de- 
livered to  the  marshaL  He  foiled  to  return 
the  same  within  60  days  as  commanded 
therein,  and  thereby  incurred  the  penalty 
prescribed  1^  the  statute.  The  Mai  court 
erred  In  holding  otherwise  and  rmdwlng 
Judgment  for  tbe  defendants. 

This  cause  should  be  reversed  and  re- 
manded to  tbe  district  court  of  Pittsburg 
county,  vltb  directions  to  set  aside  tbe  Judg- 
ment rraidered  In  favor  of  the  defendants  in 
error,  and  to  r^der  judgment  against  them, 
and  In  faror  of  the  plaintiff  In  eiror  for 
the  amount  of  the  execution,  together  with 
6  per  cent  Interest  tberecm. 

PSS  OUBIAH.  Adopted  In  whole. 


FBUIT  DISPATCH  CO.  v.  WOOD  et  aL 

(No.  3121.) 

(Supreme  Court  of  Oklahoma.    May  12,  1914.) 

(80Uabu$  fry  the  OourL) 
1.  COXFOKATIONS  <|  642*)— FoBBZOK  OOBPORA- 

TICKS— Duties— TitTEBCTATB  Goucebce. 
A  foreign  corporation,  while  engaged  in  in- 
terstate commerce  within  the  state  with  a  resi- 
dmt  thereof  is  not  subject  to  the  provision  of 
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the  act  of  ICandi  22. 1909  (Sen.  Laws  1«09,  p. 
147),  fixinc  the  datiei  <^  foragn  corporatioos. 

[Ed,  Note.— For  other  casu,  see  Oorporations, 
Cent  Dig.  II  2620-2B27;  Dec  Dig.  f  642.*] 

2.  COinOEBOK  (I  6*)— IltTBRfflATB  GOmfKBd— 
.  POWEB  TO  KiotJLATK. 

The  excItAive  power  ta  refnilate  commerce 
between  the  states  is,  hj  the  federal  Constltii- 
tkm,  vested  Id  Congress,  and  such  anthoritr  ia 
expressly  recognized  by  the  forgoing  act,  vhlch 
provides:  "ThiB  act  shall  not  be  effective  in 
cases  wherein  its  enforcement  would  conflict 
with  the  powers  of  Congress  or  tint  fedenl.Uwt 
to  regulate  commerce  between  die  states."  Laws 
1909,  c.  10,  art  1,  i  8. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Gent.  Dig.  S  B:  Dec.  Dig.  {  8.*] 

Gommlssioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Pottawatomie 
Cknm^ ;  George  G.  Abernathy,  Judge. 

Action  by  tbe  Fndt  Dliqiatcb  Company 
^^Inst  W.  B.  Wood  and  another,  copartners, 
doing  business  under  the  name  of  the  Wood 
Produce  Company.  A  demnner  to  plainttlPs 
evidenoe  was  snstalned,  and  be  bifngs  error. 
Reversed  and  remanded  for  a  new  trial. 

Shartel,  Keaton  A  Wells,  of  Oklahoma 
City,  Edward  Howell,  of  Bhawnee,  and 
Eugene  W.  Ong,  of  Boston,  Mass.,  for  plain- 
tUF  in  error. 

SHABP,  C.  This  was  an  action  begun  in 
the  superior  court  of  Pottawatomie  county  by 
the  Fruit  Dispatch  Company,  a  foreign  cor- 
poration organized  and  doing  business  under 
the  laws  of  the  state  of  New  Jersey,  against 
W.  B.  Wood  and  B.  H.  Wood,  copartners  do- 
ing business  under  the  name  of  Wood  Pro- 
duce Company,  to  recover  the  purchase  price 
of  a  car  load  of  bananas,  sold  by  plaintiff 
to  defendant  The  answer,  among  other 
things,  charged  that  plaintiff  was  a  non- 
resident corporation  transacting  business  in 
the  state  of  Oklahoma,  and  had  not  complied 
with  the  laws  of  the  state  governing  foreign 
corporations,  by  filing  in  the  office  of  the  Sec- 
retary of  State  a  certified  copy  of  Its  charter 
or  articles  of  corporation,  and  paid  the  fees 
required  by  law,  and  had  not  appointed  an 
agent  upon  whom  service  of  process  could  be 
made.  At  the  conclusion  of  plalntUTs  testi- 
mony, the  defendant  demurred  thereto,  which 
demurrer  was  In  part  sustained  and  plain- 
tlfTs  action  dismissed,  for  the  reason  that 
the  plaintiff  had  failed  to  comply  with  sec- 
tion 1540,  Comp.  Laws  1909. 

PlalntUTs  evidence  showed  that  it  was  In- 
corporated under  the  laws  of  the  state  of 
New  Jersey,  and  was  engaged  in  the  Importa- 
tion and  sale  of  perishable  tropical  fruits, 
principally  bananas;  that  all  commodities 
handled  by  it  were  consigned  directly  to  it 
from  foreign  countries,  and  the  consular  in- 
voices were  made  out  accordingly;  that  as 
Importer,  it  entered  the  bananas  and  other 
tropical  products  at  Oi»  ports  of  importation 
In  this  country,  and  sold  the  same  immedi- 
ately after  arrival.  In  whtdesale  lots,  and 


in  the  form  and  riiape  tbey  were  brought  into 
the  country ;  tluit  Iti  prlnd^ial  office  In  the 
United  StatSB  wu  In  New  York  Oltr,  with 
bramdi  offleea  In  nrlons  dues;  that  eadi 
branch  office  had  the  name  of  the  company 
on  the  docw,  and  a  resident  manager  in 
charge,  who  aolldted  business  in  his  territory 
and  fimruded  orders  for  fruit  to  tlie  gen- 
eral offi«es  ftt  New  Tork  or  New  (Cleans  for 
acceptance.  Most  of  ttieae  ordwa  were  re- 
cdved  iwlor  to  tiie  arrival  of  tike  fruit  in 
ttie  United  States,  and,  under  the  company's 
"Uniform  Conditions  Governing  Sales,"  were 
aooepted  by  shipment  of  tiie  trait  to  tiie 
various  purchases,  immediately  after  such 
arrival;  ttiat  the  nnifonn  oonditloDB  whldi 
settled  in  advance  the  terms  applying  to  all 
sales  wwe  necessary  on  account  of  the 
hazardous  nature  of  the  business  of  supply- 
ing the  norOiem  mai^ets  wlfii  perishable 
frultB  fcom  ttw  t>o|dcs.  One  ct  plalntUTs 
tnandi  offices  was  located  at  Oklahoma  Olty, 
in  chaise  of  0.  S.  Bell,  who  on  the  26th  d^ 
of  February,  1910,  s(^dted  ot  deftindanta 
and  obtained  from  tttem  an  order  for'  one 
rolling  car  of  Ohlriqul  nine  hand  bananas, 
which  order  was  by  Bell  wired  to  the  home 
office  at  New  Orleans,  which  In  turn  on  the 
same  day  wired  its  acceptance  of  defendant's 
offer.  From  the  testimony  It  appears  that 
It  was  the  practice  of  the  southeni  division 
of  the  plaintiff  company  to  advise  Its  branch 
offices  when  a  cargo  of  bananas  was  ex- 
pected to  arrive,  and  to  instruct  its  local 
representatives  to  solicit  orders  for  bananas 
at  prevailing  prices  for  fruit,  delivered  at 
the  seaboard,  ^ther  at  New  Orleans  or 
Mobile.  When,  however,  sufficient  orders 
were  not  received  at  seaboard  points  for  an 
entire  cargo,  the  bananas,  being  highly  per- 
ishable, were  immediately  loaded  into  cars 
and  started  "rolUng"  from  the  seaboard. 
If  shortly  after  they  left  the  seaboard  the 
order  was  rec^ved  from  the  territory  to- 
wards which  the  car  was  "rolling,"  the  New 
Orleans  office  Issued  to  the  railroad  the  nec- 
essary InstructlonB  diverting  the  shipment 
to  the  consignee.  The  car  load  of  bananas 
in  controversy  left  the  wharf  of  the  Mobile 
&  Ohio  Ballroad  at  Mobile,  1:66  p.  m.,  Feb- 
ruary 24,  1910,  in  car  FOB  11026.  This 
car  reached  Memphis,  Ten.,  over  the  Frisco 
from  Tupelo,  Miss.,  at  2:10  p.  m.,  February 
25th,  where  the  car  was  Inspected,  ventilated, 
and  transferred  to  the  Rock  Island  Railway, 
going  out  on  the  first  train  at  9:45  p.  m., 
on  the  day  of  Its  arrival.  At  the  time  the 
order  was  taken,  the  train  containing  the 
car  load  of  bananas  was  between  Little 
Bock  and  Boonevllle,  Ark.  Plaintiff  company 
maintained  no  storage  or  warerooms  In  Okla- 
homa. Collections  made  from  its  customers 
were  deposited  in  the  Western  National  Bank 
of  Oklahoma  City,  and  by  said  bank  at 
stated  Intervals  transferred  to  the  company's 
New  York  office.   No  one  connected  with  Its 
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twantih  office  wltbln  the  state  had  any  au- 
thority to  check  against  said  deposits,  and 
Its  local  ^ployte  were  paid  upon  vondierB 
sent  from  New  York  Otj.  All  sales  made 
in  the  soutiiem  dlTlslon  were  nnder  the 
direct  anUiorl^  and  control,  and  subject  to 
the  approral  of  the  New  Orleans  office. 

[1,2]  Was  the  plaintiff  at  the  time  en- 
gaged In  the  transaction  of  business  within 
this  state,  within  the  meaning  of  sections 
1640,  1541,  1&42,  1543,  Comp.  Laws  1909, 
prohibiting  the  transaction  of  business  with- 
in this  state  by  corporattons,  which  have 
failed  or  neglected  to  comply  with  the  pro- 
vifidona  of  said  act?  By  the  latter  part  of 
section  1542,  sapra,  it  la  proTlded  that  said 
Act  shall  not  be  effective  in  cases  where  its 
enforcement  wonld  conflict  with  the  powers 
of  Congress,  or  the  federal  laws  regulating 
OHHmerce  between  the  states.  Whatever  the 
porpoee  of  this  providon  may  bare  been, 
obrlonaly  it  recognises  a  proper  limltatl(HD 
npon  the  right  of  Qie  stat^  where  matters 
of  commerce  between  the  states  are  InToIved. 
Bncb  Is  the  aneeUon  brae  praeented.  From 
the  OTidence  Oien  can  be  no  question  but 
that  lAalntifl  was  engaged  In  Intamtate  or 
foreign  commerce,  and  therefore  it  waa  not 
required  to  con^ly  with  tha  prorlsloKis  of 
the  act  in  avestbui,  relating  to  fordgn  cot^ 
porations  doing  bnalneas  in  this  state.  Freo- 
man-Sipea  Co.  t.  Cortic«lU  Silk  Co.,  34  OkL 
22(^  124  Fac.  972;  Cooper  t.  Ferguson,  US 
V.  a.  727,  6  Sup.  Gt  739.  28  L.  Ed.  1157.  The 
Question  has  frequently  been  before  this 
court  wtaere,  following  a  icmg  line  of  au- 
thorities from  the  Supreme  Conrt  of  file 
United  States,  it  has  been  held  that  what- 
ever power  may  be  conceded  to  the  state  to 
prescribe  conditions  upon  which  foreign  cor- 
porations may  transact  business  within  its 
limits,  it  cannot  be  admitted  to  extend  so 
far  as  to  prohibit  or  regulate  commerce 
among  the  states;  for  that  would  be  to  in- 
vade the  jurisdiction,  which  by  the  terms  of 
the  Constitution  of  tlie  United  States  la 
conferred  exclusively  upon  Oongreas.  The 
federal  Constlttttlon  having  given  to  Con- 
gress the  power  to  regulate  commerce,  not 
only  with  foreign  nations,  but  among  the 
several  states,  that  power  is  necessarily  ex- 
clusive wherever  the  subjects  of  It  are  na- 
tional in  their  character,  or  admit  of  only 
one  uniform  system  or  plan  ot  r^latton. 
Robbins  v.  Taxing  District  of  Shelly  County, 
120  U.  3.  4£d,  7  Sup.  Ct  692,  30  L.  Ed.  694 ; 
Hannibal,  etc..  By.  Co.  v:  Husen,  95  U.  S. 
460,  24  li.  Bd.  527;  Philadelphia,  etc.,  By. 
Co.  V.  Pennsylvania,  16  Wall.  232,  21  L.  Kd. 
146;  CaldweU  v.  State  of  North  Carolina, 
187  U.  S.  622,  28  Sup.  Ct  229,  47  L.  Ed. 
336;  Western  Union  Tel.  Co.  v.  State  of 
Kansas.  216  U.  S.  1,  30  Sup.  Ct  190,  54 
li.  Ed.  355.  To  the  same  effect  are  the  de- 
cisions of  this  court.  In  Cooper  v.  Ft  Smith 
&  Western  By.  Co..  28  Okl.  189,  99  Fac.  785; 


Chicago  Crayon  Co.  v.  Bogen,  80  OkL  299. 
119  Pac.  680;  Harrell  t.  Peters  Cartridge 
Co.,  36  Okl.  684,  129  Pac  872,  44  U  B.  A. 
(N.  S.)  1094. 

For  the  reason  fdiowD,  It  was  error  for 
the  court  to  sustain  defendants'  demurrer  to 
plaintiff's  evidraioe,'  and  to  dismiss  plalntUTa 
action. 

The  Judgment  of  the  trial  conrt  should 
therefore  be  reversed,  and  the  canae  re- 
manded for  a  new  trial. 

FEB  CURIAM.   Adopted  in  whoI& 


WBLEETKA  LIGHT  &  WATER  CO.  T. 
NOBTHBOF.    (No.  8694.) 
(Supreme  Court  of  Oklahoma.   May  12,  1914.) 

(BtflUbiu  &v  Me  Oowrt.) 

1.  Elbctbiozit  (S  19*)  —  Negliqknce  —  Prk- 
snuFTioK— Telegbafhs  and  Teue^hores. 

The  placing  and  maintaining  of  electric 
liftht  wires  above  and  in  lach  close  proximity  to 
telephone  wires  in  a  street  that  Uie  former,  when 
charged  with  electric  current,  sag  and  come  in 
injurious  contact  with  the  latter,  is  sufficient  to 
justify  an  inference  <tf  negligence  against  the 
owner  of  the  former. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  11;  Dec.  Dig.  f  19.*] 

2.  DilCAOBS    (I  113*)— MKASUBB— IlTJUBT  TO 

Pkbsonal  Fbopebtt. 

The  meaanre  of  damages  for  tniDry  to  per> 
■onai  property  that  can  be  repaired  la  the  cost 
of  repair  and  the  value  of  Its  use  necessarily 
lost  pending  repair. 

[Ed.  Note.-— For  other  cases,  see  Damage^ 
Cent  Dig.  H  279.  280;  Dee.  Dig.  I  UB.*] 
8.  ELBcnxoin  CI  19*)-nAoKroir  k»  DAMAosa 

— PuauiEPTion. 
It  ia  not  error  to  refuse  to  instruct  jury  that 
owner  of  telephone  wires  must  prove  right  to 
use  of  street  to  be  entitled  to  recover  damages 
caused  by  ne^igenoe  of  owner  of  dcetrie  Ucht 
wires  in  same  street,  resulting  in  Injury  to  foi^ 
mer  wires  and  other  porUons  of  plant  with 
which  same  are  connected. 

[Ed.  Note.— For  other 
C«it  Dig.  1 11;  Dec  Dig.  |  1».«] 

4.  ASTEKL  AND  EBSOB  ^  278*)— REGITAL  Uf 

Gasb-Madb— SnnxciiHOT— IzraTBucnoHs. 
A  recital  In  casfrmade  Oiat  "to  all  of  tbs 

InstmctiouB  given  by  the  court  and  to  each  of 
them  the  defendant  excepts"  is  Insoffident, 
where  there  are  several  paragraphs  embodying 
different  propositiaau  in  such  inatractions. 

[Ed.  Note.— For  other  cases,  see  Araeal  and 
Error,  Cent  Dig.  «  1690,  1006,  1^0-1623, 
1625-1630,  1764;  D«e.  Dig.  {  278.*] 

5.  Appeal  and  Ebbob  (|  209*)— pBBsiirTATioir 
Below— BviDBNCE, 

ElvidenM  imperfect  or  objectionable  in  de- 
tail, together  vnth  oonduiiOBs  of  witnesses  as 
to  amount  of  damages,  may  be  sufficient  to  sos* 
tain  a  judgment,  where  no  point  Is  made  on  the 
trial  In  rerard  to  absence  of  saffidoat  perfect 
or  onobjecuonable  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1290-1298;  1800^  1303; 
Dec  big.  I  209.*] 

Commissioners'  Opinion,  Dlvlalon  No.  1. 
Error  from  County  Cour^  Okfoslkoe  Goonty; 
A.  W.  Hnaw,  Ju^e. 
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Aetton  by  Hn.  A.  L.  Northrop  against  tbe 
W61eetka  I«ltfit  4e  Watar  Oompany  for  dam- 
ages. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

B.  G.  Wilson,  of  Oklaboma  Cl^  (F.  W. 
Casner,  of  Kansas  City,  Ha,  of  oouna^)*  for 
plalntift  In  «rror.  J.  B.  Patterson,  of  Oke- 
mata,  for  defendant  In  error. 

THAOEER,  a  Flalntitt  In  error  vfll  be 
designated  as  defendant  and  defendant  In 
error  as  plalntlfl.  In  aoeord  with  their  re- 
speetlTe  title*  in  tm  trial  conrt 

Plaintiff  owned  and  managed  a  telephone 
plant  In  the  town  of  Weleetka.  DefsiUlant 
owned  and  operated  wires  for  the  conduct  of 
electric  cnrrent  for  Ughtlng  whldi,  at  places 
In  the  town,  crossed  and  were  above  plain- 
tUTs  wires  not  more  Oian  S  to  12  Inches,  not- 
withstanding, according  to  plain  tifTs  testi- 
mony, tiwy  shonld  have  been  3  fMt  above. 
Defmdant's  wires  were  ao  placed  after  plaln- 
tUTa  wires  had  been  strong.  "When  these 
electric  cnrrent  wires  were  heavily  chained 
with  electricity,  they  sagged  and  at  times 
thus  came  In  contact  with  the  phtma  wires. 
Plalntlfl,  b^ore  the  Injuries  of  which  she 
Gomplslns,  protested  to  defendant  against 
the  close  proxlmi^  ot  the  letter's  wires  to 
her  own;  bat  defmdant  nevertheless  con- 
tinued to  maintain  them  as  above  stated. 

On  AngDst  13,  and  again  on  September  16, 
1908.  at  certain  crossings  deftodant's  wires, 
coming,  as  aforesaid,  in  contact  wlQi  plain- 
tiff's wires,  transmitted  to  tiie  latter  electric 
current  which,  besides  minor  Injury,  burnt 
and,  destroyed  some  of  her  phoDes  (boxes  and 
wires  ther^),  phone  bells,  "Jumper  wir^" 
and,  finally,  on  each  snch  occasion,  burnt  in 
two  her  phone  wires  at  places  of  contsjct; 
thus  entaiUng  upon  her  cost  of  repairs  and 
loss  suffered  In  disuse  of  her  plant  pending 
necessary  repairs. 

The  petition  (which  was  sufficiently  defi- 
nite and  certain,  In  the  absence  of  a  motion 
to  make  more  so)  demanded  $119.25  as  dam- 
ages caused  by  the  contact  of  wires  on  the 
first,  and  f  123  as  damages  for  such  contact 
on  the  second  ocaston  of  injuries  mentioned 
above ;  and  the  verdict  of  the  jury  and  judg- 
ment of  the  court  was  for  (242.26.  the  i^gre- 
gate  amount  claimed ;  but  the  uncontradict 
ed  evidence  tended  to  show  the  damages  sus- 
tained to  have  been  somewhat  moc«  than  this 
amount 

[1]  Defendant  contmds  that  there  was  no 
evidence  of  negligence  that  would  render  it 
Uable  for  any  damage  whatever;  but  the 
placing  and  maintaining  of  electric  light 
wires  above  and  in  such  close  proximity  to 
telephone  wires  that  the  former,  whm  charg- 
ed with  electric  current,  sag  and  come  In  con- 
tact with  the  latter  is  sufficient  to  justify  an 
Inferoiee  of  negligence  and  make  a  prima 
ftide  case  of  right  to  recover  for  injuries 
upon  that  ground.  1  Joyce  on  Electrical 
Uw,  11  448a-40O. 


Besides  Shawnee  light  A  Power  Co.  v. 
Sears,  21  Okl.  IS,  90  Pac.  449,  Oklahoma  Gas 
&  Electric  Go.  V.  Xjukert,  16  Okl.  397,  84 
Pac  10T6,  and  Ladow  v.  Oklahoma'  Oas  ft 
Electric  Oo.,  28  Okl.  IB,  119  Pac.  2B0,  as  to 
the  degree  of  care  required  of  electric  com- 
panies, see,  as  In  point,  the  fbllowlng:  Lew- 
is' Adm'r  V.  Bowling  Green  Gaallght  Co..  135 
Ey.  611,  117  S.  W.  276,  22  L.  S.  A.  (N.  8.) 
1169,  and  notes  to  tite  last-named  report,  of 
this  case,  especially  cases  dted  at  pages 
1171-1174  in  snch  notes ;  Seltii  v.  Common- 
wealth Dlec.  Co.,  241  ID.  2B2,  89  N.  E.  425, 
132  Am.  St  Bep.  204,  24  L.  R.  A.  (N.  S.) 
978,  and  notes  to  said  last  rqport  of  this 
case. 

[S]  Defendant  also  contends,  and  requested 
the  court  to  Instruct  the  jury,  that  tbe  bnr- 
doi  was  upon  plaintiff  to  jffove  that  she  bad 
a  r^ht  to  maintain  her  wli«a  In  the  street 
as  a  condition  precedent  to  her  right  to  re- 
cover; but,  as  Indicated  In  Hamilton  v. 
Bordentown  Electric  L.  &  H.  Co.,  68  N.  J. 
Law,  85,  62  Ati.  290,  should  be  done,  it  iB 
assumed  that  tiie  plaintiff  and  defendant 
were  each  malntalidng  wires  in  the  public 
highway  in  the  exercise  of  a  franchise,  In' 
the  abB»ce  of  any  showing  to  the  ctmtnry. 
1  Joyce  on  Electrical  Law,  4MVu 

[2]  This  case  was  apparently  and  properly 
tried  upon  the  theory  that  idalntlff's  meas- 
ure of  damages  was  the  cost  of  wmMng  re- 
pairs and  the  value  of  tbe  use  of  her  prop- 
erty while  she  was  necessarily  deprived 
thereof  pending  repairs.  Sectiim  26S9,  Stat 
1890  (section  2872,  Bev.  Laws  1910);  Berry. 
V.  Campbell,  118  111.  App.  646;  Davidson  t. 
Chicago  &  A.  By.  Co.,  98  Ma  App.  142,  71 
S.  W.  1069;  Wilson  v.  Seattle.  R.  ft  S.  By. 
Co.,  55  Wash.  656,  104  Paa  1114;  Soutiiem 
By.  Co.  V.  Steams,  8  Ga.  App.  Ill*  68  S.  B. 
623 ;  Croasen  v.  Chicago  ft  JoUet  Blec.  By. 
Co.,  168  111.  App.  42;  Latham  v.  Cleveland, 
C,  C.  ft  St  L.  By.  Co.,  164  111.  App.  658: 
McGulre  v.  Post  FaUs  Unhr.  ft  Mfff.  Co.,  23 
Idaho,  608;  181  Pac.  654. 

[S]  We  think  the  evidence*  while.  In  re- 
spect to  some  of  its  details  and  the  OMda- 
sions  of  witnesses,  subject  to  some  criUdMn, 
on  tbe  whole  sofficlently  shows  cost  ot  re- 
pairs and  tbe  value  of  the  use  of  the  injured 
property  pending  the  saoae  to  smqjMrC  the 
Judgment;  but,  if  this  were  not  S(^  It  ap- 
pears that  objection  on  the  grounds  of  a  fail- 
ure of  proof  on  the  subject  <tf  damages  Is 
waived,  unless  made  during  the  trial  Qim- 
cantile  Trust  Co.  v.  Hensey,  205  U.  B.  288, 
27  Sup.  Ot  636,  61  U  Ed.  au,  36  Ann.  Oas. 
572);  and  no  such  objectlOQ  was  made  tf- 
ther  by  request  for  tautnicted  verdict  or 
otherwise. 

In  Mercantile  Trost  Ca  v.  Hens^,  supra. 

It  U  said: 

"An  as8igDm«Bt  at  error  baaed  on  the  ground 

that  no  evidence  was  given  in  tbe  trial  court  to 
enable  the  Jary  to  assees  the  damages  award- 
ed will  not  be  considered,  where  it  doei  not 
appear  that  tbe  plaintiff  in  error  made  any  point 
on  the  trial  in  regard  to  tiie  absence  of  snoh 
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evidence,  or  that  he  uked  die  triiil  coart  to  di- 
rect a  rexdict  for  him  on  account  of  Iti  ab* 
■ence." 

[4]  It  ^B  urged  that  there  Is  error  In  the 
tnstmctlons  given  by  the  court;  but  the 
only  olijQctiou  or  exception  thereto  Is  the 
redtal  In  the  case-made  next  following  the 
Instructions  giTen  and  refused  that  "to  all 
of  the  instmctlona  given  by  the  court  and 
to  each  of  them  the  defendant  excepts."  The 
instructions  given  consisted  of  several  para- 
graphs embodying  different  propositions. 

In  ElsHilnger  v.  Beman,  32  Okl.  818,  124 
Pac.  289.  such  on  exception  Is  held  Insuffi- 
cient 

Tested  by  the  foregoing  Tiews,  there  does 
not  appear  to  be  any  reversible  error  in  this 
case,  and,  in  our  opinion,  the  judgment  of 
the  trial  court  should  be  affirmed. 

PEB  CtTBIAU.  Adopted  In  whole. 


STBEATEB  v.  ESLICK.    (No.  3455.) 
(Snpreme  Court  of  Oklahoma.   May  12,  1814.) 

(B^nalnu      the  Court.) 

Work  ahd  I.abox  (|  29*)— EvinENci. 

A  verdict  based  upon  the  testimony  of  sev- 
eral witnesses  that  labor  performed  was  rea- 
sonably worth  (1.60  per  day.  and  labor  and 
team  $3  per  day,  will  not  be  set  aside  on  the 
grounds  that  the  verdict  was  excessive  and 
prompted  by  the  prejudice  of  the  jury. 

[Ed.  Note. — For  other  caseB,  see  Work  and 
Labor,  Cent.  Dig.      66-68 ;  Dec.  Dig.  {  29.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Jfrihnston  County ; 
T.  C.  Cobb,  Judge. 

Action  by  Harrison  Bslick  against  E.  B. 
Streata.  Judgment  for  plaintiff,  and  de- 
fendant biings  ermr.  Affirmed. 

a  Ony  Cutllp  apd  X  A.  Baker,  bolli  of 
Wewoka,  for  idalntUE  In  error.  Crump,  Fow- 
ler &  Skiuuer,  of  Wewoka,  for  defendant  to 
error. 

RITTENHOUSE,  C.  The  only  question  in- 
volved in  this  appeal  is  whether  or  not  the 
judgment  was  excessive.  The  action  is  based 
upon  reasonable  compensation  for  labor  and 
team;  the  allegations  of  the  petition  being 
that  the  plaintiff  performed  labor  for  defend- 
ant for  4S  days  at  $1.50  per  day,  and  72% 
days  with  team  at  $3  per  day.  Four  wit- 
nesses tesOfled  that  the  charge  for  said  labor 
and  team  was  reasonably  worth  the  amount 
asked.  The  Jury  returned  a  ver^ct  for 
1275.80. 

This  court  cannot  say  that  $1.60  per  day 
for  a  laborer,  and  $3  per  day  for  a  laborer 
and  team,  Is  excessive.  There  Is  sufficient 
evidence  tending  to  support  the  judgment  of 
the  trial  court,  and  no  showing  that  the  Judg- 
ment was  rendered  by  prejudice  or  passion. 

The  judgment  of  the  lower  court  abould 
therefore  be  affirmed. 

PES  CURIAM.  Adf^ted  la  whole. 


ANDSBSOM  V.  STATBL  {No. 
(Snpreme  Court  of  Oklahoma.    Sfay  12,  1914.) 

(8t/Ua}tv9  bj/  the  Court.) 

1.  BASTAans  ({  49*)  —  pBOonnxnos  —  Cox- 
PLAiin^ Rbsidbitck. 

In  an  action  sought  to  be  brooi^t  ondw 
article  3,  c.  13,  Comp.  Laws  1909  (Article  3,  c 
55,  Bev.  Laws  1910),  against  the  father  of  an 
illmitimate  child  for  bastardy,  the  fact  of  the 
reMdence  of  the  mcAfaer  of  such  child  is  juris- 
dictional, and  a  complaint  which  fails  to  state 
that  the  mother  of  such  child  is  a  resident  of 
the  county  in  which  the  action  is  brought,  is 
uot  sufficient  to  constitute  a  cause  of  action. 

[Ed.  Note.— For  other  casea  see  Bastards, 
Cent.  Dig.  fS  66-68,  ISS-WlTDec.  Dig.  S  497] 

2.  PUIADING  (S  87*)— PZAAOinOS  Aothobized 

-~Ptma  in  Bab. 

Under  section  4736,  Rev.  Laws  1010,  the 
only  pleadings  allowed  are:  "First  The  peti- 
tion by  the  plaintiff.  Second.  The  answer  or 
demurrer  by  the  defendant  Third.  The  demur- 
rer or  reply  by  the  plaintiff.  Fourth.  The  de- 
murrer by  the  defendant  to  the  reply  of  the 
plaintiflF." 

[Ed.  Note.—For  other  cases,  see  Pleading. 
Cent  Dig.  I  180;  Dec  Dig.  %  87*] 

3.  BASTAsns  (I  19*)— NAirunE  or  Pbocekdiko 

— PUADINGB  AND  PbOCEDUBE. 

An  action  brought  under  article  3,  e.  65, 
Rev.  Laws  1910,  againat  the  father  of  an  Ule- 
gitimate  child  for  bastardy,  is  in  the  nature  of 
a  special  proceeding  to  be  tried  as  a  civil  action 
and  should  be  governed  by  the  pleadings  and 
procedure  prescribed  by  the  diapter  of  .our  stat- 
ute on  procedure  civiL 

[Ed.  Note.—For  other  cases,  see  Bastards. 
Cent  Dig.  |S  35,  35% ;  Dec  Dig.  8  19.*1 

4.  IssuBS  or  Fact— Tbiai/— STATDTia. 

Section  4903.  Bev.  Laws  1910.  provides: 
*^ssues  of  law  must  be  tried  by  the  court  un- 
less referred.  Issues  of  fact  arising  in  acHons 
for  the  recovery  of  money,  or  of  specific  real  or 
personal  proptfty,  shall  be  tried  by  a  jury,  un- 
less a  jury  trial  Is  waived,  or  a  'reference  be  or- 
dered, as  herein  provided." 

5.  JT7BT  (f  l4*)-~RlOHT  TO  JQET  TBIAI/— BaB- 
TASDT  PBOCESniNQ. 

In  an  action  against  the  father  of  an  ille- 
gitimate child  for  bastardy,  where  the  issue  of 
fact  ia  joined  as  to  whether  full  settlement  had 
been  made  with  the  mother  of  such  child,  and 
as  to  whether  such  settlement  was  entered  into 
as  the  free  and  voluntary  act  of  the  parties  or 
whether  obtained  through  duress  demand  hav- 
ing been  made  by  the  defendant.  It  is  error  to 
refuse  a  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  tS  40-aO,  66-83;  Dec  Dig-  %  14.*] 

Conunlaaionen'  Opinion,  Division  Na  2. 
EhTor  from  Goun^  Court,  Payne  County;  W. 
H.  Wilcox,  Judge. 

Bastardy  prooeedlnga  by  the  State,  on  the 
complaint  of  Susie  M.  Robinson,  prosecnted 
by  D.  W.  Weldon,  County  Attorney  of  Payne 
Connty,  against  Nicholas  A.  Anderson.  Judg- 
ment for  plaintiff,  and  defendant  brines  error. 
BevoseA  and  remanded. 

James  M.  Springer,  of  Stillwater,  for  plala- 
tifl  in  error.  Cbas.  West,  Atty.  Gen.,  and  D. 
W.  Weldim,  Co.-  Atty.,  of  Cusblng;  for  tiw 
State. 


*rar  odMT  oases  see  Mma  tople  sod  section  KVHBBR  ta  Dec.  Die-  A  Am.  Dig.  Kejr-No.  Serlw  *  Rep'r  laduw 
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HARBISON,  a  This  was  ao  action  prose- 
cuted by  D.  W.  Weldou,  countr  attorney  of 
Payne  county,  In  the  name  ot  the  state  of 
Oklahoma,  upon  complaint  of  Suale  M.  Robin- 
son aKaiiut  Nicholas  A.  Anderson,  as  the 
father  of  an  Illegitimate  child.  The  action 
waa  souslit  to  be  brought  under  article  S,  c. 
13.  Comp.  Laws  1909  (article  8,  c  5S,  Ber. 
I«W8  181(^.  upon  the  following  complaint, 
omlttliig'  the  caption,  to  wit: 

"SoBie  M.  BoUoMn,  of  lawful  ace,  being  flrrt 
duly  aworn  deposes  and  rayi :  That  on  the  0th 
day  of  April,  1909,  she  was  ddivered  of  a  bas- 
tard  child  In  the  couoty  of  Payne  and  state  of 
Oklahoma;  that  said  child  is  Uving  and  in  her 
custody  and  an^r  her  control  at  this  time :  that 
Nicholas  A.  Anderson,  of  the  county  of  Payne 
and  state  of  Oklahoma,  is  the  father  thereot 
Further  affiant  saitb  not    Susie  M.  Bobinson. 

"Subscribed  and  sworn  to  before  me  this  24th 
day  of  January,  1911.  W.  H.  Wilcox,  County 
Judge." 

Afterwards,  upon  a  warrant  for  his  arrest, 
the  defendant  was  brought  into  court  and 
placed  under  a  $000  bond  for  his  appearance 
at  tbe  next  term  of  court  Vfh&i  the  canse 
came  oa  for  trial  at  the  following  term,  de- 
fendant demurred  to  the  complaint  on  the 
gronnd  that  It  neither  stated  facts  sufficient 
to  constitute  an  ofCense  against  the  state  nor 
facts  sufficient  to  constitute  a  cause  of  action 
against  him.  Demurrer  was  overruled,  and 
defendant  excepted.  Whereupon  defendant 
filed  what  he  styled  a  "plea  in  bar,"  wherein 
he  Boaght  to  set  up  a  settlement  with  com- 
plainant, and  wherein  he  pleaded  a  written 
rel^se  signed  by  complainant,  purporting  to 
be  an  acknowledged  rec^pt  in  full  settlement, 
and  demanded  a  Jury  to  try  the  issues  of 
fact ;  the  state  having  filed  a  reply  to  the  so- 
called  plea  in  bar,  wherein  it  was  alleged 
chat  the  rec^pt  set  ont  in  defaidont's  plea 
bad  been  obtained  through  duress  and  co- 
ercion. The  court  denied  defendant  the  right 
of  trial  by  jury  and  proceeded  to  try  the 
cause  and  render  Judgmoit  In  the  sum  of 
5900  to  he  paid  by  defendant  to  complainant 
according  to  the  terms  set  forth  In  the  Judg- 
ment, and  from  such  Judgment  defendant  ap- 
.  peals. 

We  think  the  court  erred  both  in  overruling 
the  demarrer  to  the  sufficiency  of  the  com- 
plaint and  in  denying  defendant  the  right  to 
have  the  issues  of  fact  as  to  whether  settle- 
ment had  been  made  with  complainant,  and 
as  to  whether  such  settlement  were  obtained 
through  duress,  submitted  to  a  Jury. 

[I]  It  might  he  well  In  this  connection  to 
state  that  no  mtti  plea  as  a  formal  plea  in 
bar  Is  prescribed  by  our  statute.  Proceedings 
under  artlde  8,  supra,  have  been  constmed  to 
be  a  special  proceeding  in  the  form  of  a  civil 
«ctlon.  See  BeU  v.  Territory.  8  OU.  75,  60 
Pkc  868;   In  re  Oomstoek,  Petitions,  10 


Okl.  290,  81  Pac.  921.  And.  being  in  the  na- 
tnre  of  a  special  proceeding  to  be  tried  as  a 
dvil  action.  It  would  be  governed  by  the 
pleadings  prescribed  by  onr  Civil  Code. 

[2]  Section  4736,  Bev.  Iaws  1910^  is  as  fol- 
lows: 

"The  only  pleadings  aUowed  ore:  First  The 

Setition  by  the  ^alntUf.  Second.  The  answer  or 
emnrrer  by  the  defendant  Third.  The  deumr^ 
rer  or  reply  h7  the  plalntifll.  Fourth.  The  de- 
murrer by  the  defendant  to  the  reply  of  the 
plaintiff." 

Hence,  if  defendant's  plea  were  sufficient 
for  any  purpose,  it  would  be  as  an  answer  to 
the  plaintifTB  complaint,  and,  from  ad  exam- 
ination of  the  plea  in  question,  we  think  it 
sufficient  to  state  a  defense  to  such  com- 
plaint, provided,  of  course,  such  complaint  be 
treated  as  stating  facts  sufficient  to  give  the 
court  Jurisdiction  of  the  subject-matter,  and 
should  therefore  be  treated  as  an  answer  to 
such  complaint  However,  we  think  the  com- 
plaint is  insufficient  upon  demurrer  to  con- 
stitute a  cause  of  action  over  whidt  the  court 
had  Jurisdiction. 

[1]  For  one  reason,  it  falls  to  state  that  the 
complainant  is  a  resident  of  the  county  in 
which  the  action  was  brou^t  Section  4401, 
being  the  first  section  of  artide  8,  c.  S&,  su- 
pra. Bev.  Laws  1910,  reads  as  fallows: 

"Whenever  any  woman  residing  in  any  county 
of  this  state  is  delivered  of  a  bastard 
child.    •  • 

It  Is  clear  from  this  section  that  the  fact 
of  residence  in  the  county  la  Jurisdictional, 
and  that  therefore  the  court  erred  In  overrule 
Ing  the  demarrer  to  the  complaint 

{4,  S]  It  is  also  true  that  the  court  erred  in 
refusing  to  submit  the  issues  of  fact  made  by 
the  pleadings  to  a  Jury.  Section  4903,  Bev. 
Laws  1910,  provides: 

"Issues  of  law  must  he  tried  by  the  «.<)urt,  un- 
lus  referred.  Issues  of  fact  arising  in  ac^ 
tloDs  for  the  recovery  of  money,  or  of  specific 
real  or  personal  property,  shall  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered,  as  hereinafter  provided." 

See,  also,  Taylor  Welch  s.  Insurance  Co.. 
25  Okl.  92,  105  Pac.  354. 138  Am.  St  Rep.  906; 
Railway  Co.  v.  Wehrman,  26  OkL  147,  106 
Pac.  828;  McCoy  v,  McCoy.  30  Okl.  379,  121 
Pac.  176,  Ann.  Cas.  1913C,  146. 

It  also  appears  from  the  record  that  the 
complainant  in  question  was  of  lawful  age,* 
and  that  the  defendant  was  under  18  years  of 
age  at  the  time  of  the  alleged  settlement  be- 
tween the  parties.  Hence,  under  oil  the  cir- 
cumstances, we  think  the  Issnes  of  fact  as 
requested  by  defendant  should  have  been 
submitted  to  a  Jury. 

For  the  reasons  stated,  the  Judgment  la  re- 
versed, and  the  cause  remanded. 

PER  CURIAM.  AdbpCed  In  vbol^ 
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OBOWIJirT-SOnTHBRLAKD  COMMISSION 
CO.  et  al.  V.  HUSBAND. 
(No.  8100.) 

(SapreuM  Court  of  OklKhoma.   Umj  12,  liB14.) 

(SgOahw  »y  th*  OimrtJ 
ZvDQVxtn  (i  384*)  —  Yaoatioh  —  PErmon  ~ 

VBaOFrOATION. 

In  proceeding  under  section  4466,  Stat. 
1893  (section  K269,  Bev.  Laws  1910)  to  vacate 
a  judgment,  the  petition  therefor  is  insnfficient 
when  neither  renfied  b;  the  petitioner  nor,  as 
aQthori£«d  b;  section  3992,  Stat  188S  (section 
4735,  Ber.  Ikvs  1910),  by  his  agent  or  attorney. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  727-782;  Dec.  Dig.  S  884.*] 

Commlasioiieni*  Opinion,  DItMou  Mo.  1. 
Error  from  County  Court,  Coal  County;  B. 
B.  Wollfl,  Jadge. 

Action  by  J.  W.  Hnsband  against  tbe  Crow- 
ley-Sontberland  OonunlsslcHi  Company  and  J. 
C  Campbell,  resulting  In  dlsmtosal  as  to  said 
GommlBBlcm  Company  and  Jndgmmt  by  de- 
fault against  Canq>b^  followed  by  petition 
by  Campbell  to  vacate  and  set  aside  Judg- 
ment, vblfdi  petition  ttie  tdal  court  ovei^ 
ruled,  from  which  Campbell  brings  error. 
Affirmed^ 

Fooshee  &  Branson,  of  Ooalgate,  for  plain- 
tiff in  error.  Charles  T.  Olbson,  of  OUabo- 
ma  Gitj,  for  defendant  In  error. 

THACKER,  G.  Plaintiff  In  error  Camp- 
Dcll  will  be  designated  as  defendant,  and 
defendant  in  error  as  plaintiff,  in  accord 
with  their  respective  titles  In  the  trial  court 

This  Is  an  appeal  from  the  action  of  the 
county  court  overruling  petition  of  this  de- 
fendant to  vacate  and  set.  aside  Judgment 
by  default  in  favor  of  plaintiff  theitetofore 
rendered  by  said  court  against  him. 

The  petition  to  vacate  said  Judgment  Is 
signed,  "J.  C.  Campbell,  Defendant,  by  Foo- 
shee it  Branson,  his  Attys.,"  and  the  verifl- 
cation  of  same,  while  naming  J.  C.  Campbell 
as  the  affiant  in  the  body  thereof.  Is  signed 
"D.  D.  Brunson,"  without  explanation  as  to 
why  same  Is  so  signed. 

Section  4466,  Stat  1803  (section  6268,  Rev. 
Laws  ^.910),  under  which  this  proceeding  Is 
^brought,  provides  that  8U<^  proceedings  "shall 
'be  by  petition,  verified  by  affidavit,"  which 
we  construe  to  mean  that  same  shall  be  ver- 
ified by  the  affidavit  of  the  party  petitioning, 
or  by  his  agent  or  attorney,  as  provided  In 
section  3992,  Stat  1893  (section  4765,  Rev. 
Laws  1910).  Said  section  3992  reads  as 
follows: 

**Wher«  the  affidavit  Is  made  by  the  agent  or 
attorney.  It  most  set  forth  the  reason  why  it  U 
not  made  by  the  party  himself.  It  can  be  made 
by  the  agent  or  attorney  only:  First,  whm  the 
facts  are  within  the  p^rBonal  knowledge  of  the 
agent  or  attorney.  Second,  when  the  plaintiff 
is  an  infant,  or  of  onsound  mind,  or  Imprison- 
ed. Third,  when  the  pleading  to  be  verified  is 
founded  upon  a  written  instrument  for  the  pay- 
ment <kC  money  only,  and  sudi  instrument  is  in 
the  poMesslon  of  the  agent  oc  attom«y.  Fourth, 


when  the  party  ia  not  a  resident  of,  or  Is  ab- 
sent from  the  county." 

The  petition  in  tbls  case  seems  Insufficient- 
ly verified  to  warrant  an  examination  Into 
the  facts  therein  alleged  as  grounds  for  va- 
cating and  setting  aside  13ie  Judgmoit 

In  the  case  of  McAdams  v.  Latham,  21  <NtL 
611,  96  684,  referring  to  the  provlstons 
of  the  statute  under  which  this  action  1* 
brought,  it  is  said: 

"Judgments,  decrees,  or  orders  ifaoold  never 
be  vacated,  except  where  tbe  party  •  •  • 
has  complied  suMtentially  with  the  pravWon^ 
of  this  section. 

In  our  opinion  the  Judgment  of  the  trial 

court  should  be  affirmed. 

PBB  ODBIAM.  Adopted  fn  lAola 


SCHOOL  DI8T.  Na  88,  LE  FLOBB  COUN- 
TY, V.  SCHOOL  DIST.  NO.  02,  LB 
MiOBB  COUNTT.  (No.8S7&) 
(Supreme  Court  of  Oklahoma.   May  IS,  1A14.) 

(Syllahut  hp  th9  Court.) 

1.  Appeal  aitd  Ebeob  ({  671*)— Pbbsehta- 

TION  FOB  REVIZW — CaBB-MaDB— BVXDKNCE. 

Where  a  case-made  upon  appeal  does  not 
eontain  a  statement  that  it  contains  all  the  ev- 
idence presented  upon  the  trial,  no  error  bb- 
signed  which  requires  an  examination  and  re- 
view of  the  evidence  can  be  reviewed  by  this 
court 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Brror^  Cent  Dig.  H  2807-2872;  Dee.  Dig.  % 

2.  New  Tbiai.  (9  168*>-^ubzii0  ^sdu 
New  Judqe— Pbbsbntatxoh  or  Sbuoa—Dva- 

FOsmoN  OF  Motion. 

Where  a  motion  for  a  new  trial  is  ffied,  and 
tbe  judge  who  tried  the  cause  retires  from  the 
bench  leaving  such  motion  pendiDg  and  uDdis* 
posed  of,  his  successor  will,  ordinarily,  grant  a 
new  trial,  where  tbe  motion  involves  a  review 
of  tbe  evidence  taken  upon  the  trial,  and  the 
proceedings  before  the  former  Judge,  and  tbe 
same  has  not  been  preserved  case-sude  or 
other  record  so  the  new  Judge  can  review  tie 
grounds  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  {  818;  Dec  Dig.  t  l&O.*] 

Commissioners'  Opinion,  Division  No.  L' 
Error  from  County  Court,  Le  Flore  County; 
P.  a  Bolger,  Judge. 

Action  by  S(Aool  District  No.  92,  Le  Floi« 
County,  against  School  District  No.  88,  Le 
Flore  County.  Judgment  for  plaintiff  grant- 
ing new  trial,  and  defoidant  brings  error. 
Affirmed. 

Jfthn  B.  FcXlan,  of  Potean,  for  plalntUC  In 
error.  White  &  Dubois,  of  Poteau,  for  da- 
fftndant  in  enor. 

BITTBNHOUSH^  O.  TtOB  acttoo  Was 
brought  in  tbe  county  court  «C  La  Eloze  oouuf 
ty,  Okl.,  by  scOiool  district  No.  82,  Le  Flore 
county,  against  school  dlstzlct  No^  88,  Ls 
Flore  county,  for  Judgmmt  in  tlM  ram  of 
1150.  A  Jury  was  widved.  and  tbe  cause  mb- 
mltted  to  tlie  court,  presldea  over  Xty  Hon. 
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Jamea  It.  Hale,  e&anty  Judge,  and  tbe  court, 
after  being  folly  adTlaed  In  the  premlna, 
found  for  tlie  defendant,  and  on  tbe  2d  day 
of  Jnne,  IftlO.  rmdered  jadgment  according 
to  andi  finding.  On  Jane  4,  1010,  tbe  plain* 
tur  filed  a  motion  for  a  new  trial,  and  on  tbe 
4th  day  of  F^ruAry,  1911,  said  motion  came 
on  toT  bearing  b^<»e  tbe  county  ooort  of  Le 
Flore  oonnty ;  Hon.  P.  C.  BoUcer,  baring  suc- 
ceeded said  Hon.  James  li.  Hale  as  Judge  of 
said  court,  was  at  said  time  presiding  orer 
each  court  as  such  Judge.  The  motion  for 
a  new  trial  was  aostalned  Hon.  F.  O.  BtOr 
ger,  Ju^  <tf  said  ocnir^  and  a  new  trial 
granted. 

lliere  Is  only  one  asBtgnnmit  of  error  pre- 
sented to  tUB  coort  1^  the  petltltm  In  error, 
and  that  Is:  "The  said  conrt  erred  In  sus- 
taining a  motion  for  a  new  trial,  and  In 
granting  a  new  trial.*'  The  motion  contains 
seven  gronnda  for  a  new  tiial,  as  follows: 

**Fint,  because  tbe  court  erred  in  holding 
that  tbe  county  superintendent  had  no  authori- 
ty to  make  the  order  introduced  in  evidence,  di- 
recting defendant  to  pay  plaiutiif  $300;  sec- 
ond, because  the  court  erred  in  finding  the  facts 
in  favor  of  the  defendant  and  against  the  plain- 
tiff; third,  because  the  conrt  ened  in  finding  the 
law  in  favor  of  tbe  defendant  and  against  tbe 
plaintiff;  fourth,  because  the  conrt  erred  in 
rendering  judgment  for  tbe  defendant  and 
against  the  plaintiff;  fifth,  because  the  court 
erred  in  holding  that  the  award  of  the  county 
superintendoit  was  a  diviiioD  of  tiie  taxes  ler- 
ieo  and  onccdlected,  snd  not  an  equitable  distri- 
bution of  the  property  of  said  school  district 
No.  38;  sixth,  because  tbe  Judgment  of  the 
court  is  contary  to  the  evidence;  sevoith,  be- 
cause the  Judgment  of  the  court  is  contrary  to 
the  law." 

[1]  In  order  to  pass  upon  any  of  the 
grounds  contained  in  the  motion  for  a  new 
trial  In  this  cause,  it  would  be  necessary  to 
examine  tbe  evidence,  and  the  record  does  not 
afilrmatlTely  show  a  redtal  or  statement  that 
the  same  contains  all  the  evidence  Introdnced 
at  the  trial.  This  court  cannot.  In  tbe  ab- 
sence of  such  recital  or  statement,  consider 
an  assignment  which  would  regnlre  such  ex- 
amination and  review  of  the  evidence. .  Exen- 
dlne  7.  GoJdstlne,  14  OkL  100,  77  Pac.  45; 
Sawyer  &  Atistln  Lbr.  Go.  v.  Champlaln  Lbr. 
Co..  16  Okl.  90,  84  Paa  1093;  Martin  t. 
Gassert,  17  Okl.  177,  87  Pac.  586;  Schrlber 
Bnckner,  18  Okl.  29^  90  Pat.  10 ;  Wagner  t. 
Sattiey  Mfg.  Co.,  2S  Okl.  62,  99  Pac.  643;  In- 
surance Co.  of  North  America  v.  Glsh,  Brook 
&  Co.,  25  Okl.  78,  106  Pac.  672;  Turner  v. 
MlUs,  82  Okl.  191,  120  Pac.  1092. 

There  is  nothing  In  the  record  which  indi- 
cates upon  whldi  ground  of  the  motion  the 
court  granted  a  new  trial,  and,  if  any  one  ot 
the  several  grounds  for  a  new  trial  was  suf- 
ficient upon  which  to  base  the  Judgment,  tbe 
action  of  the  court  sustaining  the  motion  will 
not  be  disturbed.  There  Is  no  evidence  before 
this  court,  and  we  will  presume.  In  the  ab- 
sence of  an  affirmative  showing  in  the  record, 
that  there  was  no  evidence  before  the  trial 
Judge  at  the  time  of  the  hearing  <tf  tbe  mo- 
tion for  a  new  trlaL 


it]  It  is  admitted  In  ttks  record  Qiat  Hon. 
P.  O.  Bolder  succeeded  Hon.  Jas.  L.  Hale  aa 

Judge  of  the  coimty  court  of  Le  Flore  coun- 
ty, before  whom  this  cause  was  tried,  and 
that  the  motion  for  a  new  trial  was  pending 
In  said  court  and  undisposed  of  at  tbe  time 
Hon.  P.  G.  Bolger  was  inducted  Into  office  as 
such  Judge,  and  he,  not  having  heard  tbe 
evidence,  seen  the  witnesses,  observed  their 
conduct,  demeanor,  and  appearances  while 
they  were  testlfjdng,  could  not  intelligently 
determine  -whether  the  Judgment  was  con- 
trary to  the  law  and  evidence,  unless  he  had 
presided  at  the  trial  and  was  familiar  with 
tbe  evidence  and  the  demeanor  of  such  wit' 
nesses.  The  litigants  are  entitled  to  a  Judi- 
cial determination  of  the  facta  by  the  court 
who  tried  the  cause,  as  well  as  by  tbe  Jury 
which  heard  the  evidence,  and  the  court,  in 
tbe  exercise  of  its  discretion  under  the  <^r- 
cumstances  In  this  cause,  had  a  right  to  grant 
a  new  trial,  and  this  court  will  not  hold  that 
there  has  been  an  abuse  of  discretion. 

It  was  held  in  the  case  of  Atyeo  Ktilsey, 
13  Kan.  212,  that: 

"Where  a  new  trial  has  been  granted,  both 
parties  have  another  opportunity  of  having  a 
fair  and  impartial  trial  upon  tbe  merits  of  the 
action;  but,  where  a  new  trial  baa  been  re* 
fused,  the  matter  Is  ended,  unless  a  reversal 
can  be  had.  Hence  new  trials  should  be  fa- 
vored instead  of  being  disfavored,  wherever  any 
question  can  arise  as  to  the  correctness  of  the 
verdict.  As  a  rule,  no  verdict  should  be  al- 
lowed to  stand  unless  both  the  Jury  and  the 
court  trying  the  cause  can  say  that  they  be- 
lieve that  the  verdict  is  correct.  While  the 
question  Is  before  the  Jury,  they  are  tbe  tele 
and  exclusive  Judges  of  all  questions  of  fact; 
but,  when  the  matter  comes  before  the  court 
upon  a  motion  for  a  new  trial,  it  then  becomes 
the  do^  of  the  conrt  to  determine  for  itself 
whether  the  verdict  Is  sustained  by  snfflcient 
evidence.** 

In  the  case  of  Woodfolk  t.  Tat^  26  Ha 
tbe  conrt  held: 

"A  party  to  a  suit  has  the  same  right  to 
have  ma  motion  tot  a  new  trial  heard  and  duly 
considered  as  he  has  to  institute  or  defend  an 
action.  An  acknowledged  ground  for  granting 
new  trials  is  that  a  verdict  is  against  the 
weight  of  evidence;  and  if,  in  tliis  case,  the 
conrt  was  embarassed  by  the  circumstances,  and 
could  not  pass  on  the  merits  of  the  motion,  it 
ought  to  have  directed  a  new  triaL  It  is  better 
to  allow  a  new  trial,  where  the  court  for  any 
cause  cannot  consider  the  merits  of  an  applica- 
tion for  that  purpose,  than  to  refuse  it;  for, 
by  denying  the  motion,  without  giving  the  party 
the  benefit  of  being  heard  or  of  having  bis  rea- 
sons considered,  irreparable  injury  be  done; 
while,  on  tbe  other  hand,  the  prevailing  party 
in  the  verdict  will  only  suffer  by  delay,  and 
generally  will  secure  another  verdict,  if  he  Is 
entitled  to  it." 

In  the  case  of  Bass  v.  Swingley,  42  Kan. 
738,  22  Paa  717,  the  ooort  held: 

"Where  a  case  is  tried  hetoK  both  the  court 
and  a  jury,  each  party  is  entitled  to  have  the 
intelligent  opinion  of  both  tiie  court  and  the 
jury  upon  tbe  evidence  introduced;  and  to 
permit  another  judge,  who  did  not  hear  the 
evidence,  to  determine  whether  the  verdict  of 
the  jury  is  sustained  by  sufficient  evidence  or 
not  would  be  very  much  like  permitting  another 
Jury  that  did  not  hear  tbe  evidence  introduced 
on  the  trial  to  render  the  verdict  in  tiw  case. 
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If  a  party  In  meh  a  cftie  may,  asainat  his  will, 
be  deprived  of  the  opinion  of  the  court  apon  the 
evidence  introduoed,  why  maj  he  not  also 
against  his  will  be  deprived  of  the  opinion  of 
the  jniy  upon  the  evidence?  Why,  indeed,  may 
not  a  trial  apon  a  aingle  caoee  oc  action  be  di- 
vided Into  parta,  and  one  part  be  before  one 
Jadge  and  jury  upon  a  portum  of  the  evidence, 
and  another  part  be  before  another  Judge  and 
jury  and  upon  another  portion  of  the  evidence? 
ThtB  would  all  be  wrong.  Each  party,  we  think, 
in  a  trial  before  the  court  and  a  jury,  la  enti- 
tled to  the  Intelligent  opinion  of  both  the  court 
and  the  jury,  and  no  judgment  could  properly 
be  rendered  In  the  case  against  the  witi  of  ei- 
ther party  until  he  has  had  the  intelligent  opin- 
ion of  both  the  conrt  and  the  jury."  State  v. 
Bridges,  29  Kan.  138:  State  v.  McCJintock, 
37  Kan.  40,  14  Pac.  511 :  Ohms  v.  State,  49 
Wis.  415,  5  N.  W.  827;  People  ex  reL  Wrijtht 
T.  Judge  of  Superior  Court  of  'Detroit,  41  Mich. 
726,  49  N.  W.  925:  Cocker  v.  Cocker,  66  Mo. 
180;  State  v.  Boogher,  8  Mo.  App,  442;  Jones 
V.  Holmes,  83  N.  C.  108;  U.  S.  v.  Harding,  1 
Wall.  Jr.  127.  Fed.  Gas.  No.  15,301 ;  Boynton  v. 
Crockett,  12  Okl.  67,  69  Pac.  869;  Lookabaugh 
V.  Bowmaker,  30  OkL  242,  122  Pac.  200. 

Under  the  facts  Id  this  ease,  we  have  con- 
islnded  that  the  court  properly  sustained  the 
motion  for  a  new  trial,  and  the  cause  abonld 
therefore  be  affirmed. 


PBR  OUBIAM.  Adopted  in  wbole. 


WILLS  T.  BUZBEB.    (No.  3S2gJ 
<Saiwenie  Court  vt  Oklahoma.   May  12,  1914.) 

(SvUabua  bv  the  Court.) 

1.  Appeal  aitd  Ebbob  (9  664*)— Cask-Made— 

TUCX— BlfTBNSION. 

An  order  extending  the  time  for  making  and 
serving  a  case-made,  made  after  the  expinition 
of  the  time  theretofore  fixed  by  order  of  the 
•court  or  trial  Judge,  is  void. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  2501-2506,  2555-2559; 
Dee.  Dig.  S  B64.«I 

2.  Appeal  and  Ebbob  (S  664*)— G abb -Made— 

SlRVlCB— TiMB. 

A  purported  case-made,  which  la  not  served 
within  three  days  after  the  judgment  or  order 
is  entered,  or  within  an  extensioQ  of  time  duly 
allowed,  ia  a  nullity,  aud  cannot  be  considered 
by  this  coort. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  IMx.  H  2501-2506.  2665-2558; 
Dec.  Dig.  i  664.*] 

CommissioDers*  Opinion,  Dtvislon  No.  1. 
Error  trom  Greer  County  Court;  Jarret 
Todd,  Judge. 

Action  by  John  G.  Wills  against  J.  K.  Bqk- 
bee.  From  a  Judgment  for  defradant,  plain- 
tiff brings  error.  Dismissed. 

B.  P.  Van  Dyke,  of  Granite,  for  plaintiff  in 
error.  S.  D.  WilUama;  of  Granite,  and  J.  L. 
Carpenter,  of  Mangnm,  for  defendant  In 
error, 

SHARP,  C.  [1]  The  motion  for  a  new  trial 
In  this  case  was  overruled  August  17,  1911, 
at  which  time  plaintiff  was  granted  60  days 
In  which  to  make  and  serve  case-made  for 
the  Supreme  Court.   October  19th  thereafter, 


after  the  expiration  of  the  time  orlglnaUy 
granted,  the  court  made  an  order  granting  an 
extension  of  SO  days  for  preparing,  eerrlii^ 
and  filing  said  case-made,  and  on  Norembw 
2lBt  a  fortlieT  extension  of  30  daya  waa 
granted  by  the  court.  Neither  of  the  latter 
two  orders  woe  valid,  because  made  after 
the  expiration  of  ttie  time  originally  granted. 
Latum  V.  Schlack,  27  Okl.  622, 112  Pac.  968 ; 
LawBon  et  aL  v.  Zelgler,  33  OU,  368,  126  Pac 
724;  Hurst  et  al.  t.  Wheeler,  35  OkL  638, 
130  Pac  934 ;  Williams  v.  New  State  Banlc, 
88  Okl.  326,  132  Paa  1087;  CampbeU  7. 
Ruble,  186  Pac.  1060.  The  case-made  was 
served  December  21, 1911,  after  the  time  orig- 
inally granted  had  exited,  as  well  as  after 
the  expiration  of  tlie  additional  pwiods  al- 
lowed by  the  sabMquait  orders,  tf  tbey  bad 
been  valid. 

[2]  The  plaintiff,  at  the  time  thla  appeal 
was  attempted,  had  three  days  by  statute  In 
which  to  make  and  serve  his  caae-made  i^on 
the  defendant;  after  the  Judgment  was  en- 
tered, and/  not  having  done  so  within  that 
tlm^  or  the  exten^on  ot  60  days  granted  by 
the  court,  the  case  cannot  be  considered  by 
this  court  Carr  v.  Thompson  et  aL,  27  OkL 
7,  110  Pac.  667;  Foulds  v.  Hubbard,  30  Old. 
146. 128  Pac  108;  St.  Louis  &  S.  F.  R.  Go.  t. 
Rickey,  33  Okl.  481,  126  Fae.  735;  Brown- 
Beane  Co.  et  aL  Backer  et  al^  198  Pac. 
1075. 

The  appeal  should  therefore  be  dlamlsaea. 
PER  CURIAM.  Adopted  in  wholes 


CDMHINS  V.  BRIDGES.    (No.  860&) 
(Supreme  Court  of  Oklahoma.   May  12,  1914.) 

(Bi/llabme  hy  the  Court.) 

Appeal  ahd  Ebbob  (S  1001*)— Vebolct— Evi- 
dence. 

Where  there  is  competent  evideuce  reason- 
ably tending  to  support  the  verdict  of  the  jury, 
under  proper  inoU'uctioBs  from  the  court;  this 
court  will  not  disturb  Uie  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  aud 
Error,  Cent  Dig.  Si  8922,  39^-3934;  Dec 
Dig.  i  1001.*] 

Gonunlasloaeraf  Opinion,  DItIbIod  Mo.  L 
Error  from  County  Court,  J^Eerson  County ; 
B.  T.  Price,  Judge. 

Action  by  W.  J.  Bridges  against  B.  V. 
Cummlna.  Jndgmwt  for  plalntU^  and  de- 
fendant brings  error.  Affirmed. 

Bridges  &  Vertress,  of  Waurlka.  for  plaln- 
tlfl  in  error.   J.  O.  GUft,  of  Waiizlka,  tat 

defendant  in  error, 

BITTENHOXJSE.  C.  This  Is  an  action  OD 
a  promissory  note  for  $380.16,  balance  dtie 
on  an  open  account  for  lumber.  Defendant 
filed  an  answer,  asking  for  credit  of  $223.39 
for  material  returned ;  fT.06  for  broken  glass; 
$7  expended  In  obtaining  glass;  $60  for  dif- 
ference in  price  and  grade  of  lumber;  and 
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IBO  f or  damosBS.  These  Queatloiui  wen  prop- 
«l7  snbmltted  to  tlio  Jury  and  a  rerdict  re- 
tunied  In  flmur  of  W.  J,  Bridges  snd  against 
B.  V.  Conunliu  fbr  $1S0;76.  Iliere  being  sof- 
fldmit  erideim  to  8iqKK»t  the  T«dli^  tUs 
court  will  not  disturb  the  same. 

The  Jtidgmait  of  the  lower  oooit  ahoold 
therefore  be  affirmed. 

PER  ODBIAM.  Adopted  In  lAola 


WRIGHT  «t  aL     STATE.   (No.  8711.) 
(Supreme- Court  d  Oklahoma.   Bfay  Vt,  1914.) 

(BfUalHis  &v  Court.) 
Affkal  and  Ebbor  (i  773*)  —  Want  or 

BBIBTB— AmBHANOB . 

On  account  of  the  failure  of  tbe  plaintiffs 
in  error  to  serve  and  file  briefs,  as  prescribed 
by  rule  7  of  tbis  court  (137  Pac  ix),  the  judg- 
ment rendered  against  them  in  the  trial  court 
shoald  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8101.  S108-ttll(>;  Dec. 
Dig.  I  773.«3 

ConunlsatonerB*  Opinion,  Division  No.  2. 
£^ror  from  Superior  Court,  Pottowatomie 
County ;  Qeo.  0.  Abonathy,  Judge. 

Action  by  the  State  against  Thomas  H. 
Wright  and  others.  Judgment  for  plaintU^ 
and  defendants  bring  error.  Affirmed. 

S.  P.  Freellng,  of  Shawnee,  for  plaintiffs  In 
error,  a  P.  Holt,  Co.  Atty.,  of  Shawnee,  for 
the  State. 

OALBRAXTH,  G.  This  la  an  appeal  from 
a  Judgment  rendered  in  fevor  of  the  state  of 
Oklahoma  In  the  sum  of  $1,500,  and  against 
the  plaintUfs  in  error,  as  principal  and  sore- 
ties  on  a  forfeited  ball  bond.  The  petition  In 
error  with  case-made  was  filed  In  this  court 
March  20v  1912,  and  the  cause  was  regularly 
•et  down  for  sabmlscdon  and  submitted  on 
the  lOtb  tey  of  April,  1914.  The  plaintiffs  in 
error  have  not  serred  or  filed  briefs  as  re- 
quired to  do  by  rale  T  of  Uda  court  (187  Pae 
«x). 

On  account  of  such  default  and  ftilure,  as 
prescribed  In  said  rule,  the  Judgment  ap- 
pealed from  should  be  affirmed. 

PBB  OUBIAM.   Adopted  in  whole. 


BOARD  OF  COSTRS  OF  TULSA  COUNTY 

BRBCKINRIDGB.   (No.  8026.) 
(Supreme  Court  of  OMahoma.   Mar  12,  1014.) 

AmAL  AiTD  SaaoB  (|  77S*>— Faxldbi  «o  Fzlb 

BbISF— DSSMISBAI., 

Where  plaintiff  in  error  does  not  file  brief 
within  the  time  allowed  by  rule  7  of  this  court 
(187  Pac.  is),  nor  before  ease  is  due  to  be  tak- 
en OD  submission,  the  appeal  will  be  treated 
aa  abandoned  and  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  8104.  8108^11^;  Dea 
IMg.  f  773.*] 


Commissioners'  Ofdidon,  DLjUAoh  Na  1. 
Error  from  District  Court,  Tulsa  County; 
U  iL  Poe»  Judgew 

ActkMi  br  M.  A.  Breckinridge  against  the 
Board  of  County  Commissi  oners  of  Talaa 
County,  OkL,  on  salary  claim.  Judgment  for 
plaintUf,  and  defendant  brings  error.  Anieal 
dismissed. 

Halner,  Martin,  Bush  &  Horry,  of  Tulsa, 
for  plaintiff  in  error, 

THACKER.  C.  On  January  19,  1912,  the 
case-made  was  filed  In  this  court;  on  Jan- 
uary 18,  1914,  this  case  was  due  to  be  takea 
on  submission ;  but  the  plaintiff  in  error  has 
wholly  failed  to  file  briefs  as  required  by 
rule  7  of  this  court  (1S7  Pac.  Ik),  and  has 
thus  abandoned  the  appeal.  See  Wallingford 
V,  Wood  et  al.,  139  Pac.  252  (not  yet  officially 
reported) ;  Howard  Mer.  Co.  et  aL  v.  Squires, 
Ckmnty  Judge,  et  al.,  139  Pac.  2S3  (not  yet 
officially  reported) ;  Clinton  A  O.  W.  B.  C!o. 
T.  Kansas  City,  M.  &  O.  B.  Co.,  134  Pac.  422. 

We  ate  therefore  of  the  (H>lulon  that  the 
case  should  be  treated  as  abandoned  and  dis- 
missed. 

Dismissed. 

PER  CURIAM.  Adopted  In  irtiol& 


BOARD  OF  COM*RS  OF  TULSA  OOUNTT 

CUNB;  (No.  8027.) 
(Sapreme  Court  of  Oklahoma.   Hay  12,  1014.) 

fSullahut  by  th9  Owurt,) 

Appbal  Ann  Baaoa  (S  778*)— BuEra— Fzuho 
— Tnn. 

Where  plaintiff  In  error  does  not  ffla  brief 
witbhi  the  time  allowed  by  mle  7  of  this  court 
(137  Pac.  iz),  nor  before  case  is  dae  to  be  tak- 
en on  snbmisaion,  the  appeal  will  ba  treated  as 
abandoned  and  dUmissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8104,  3108-3110;  Dec 
Dig.  i  778.«] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  C!oart,  Tulsa  Oounty; 
It.  M.  Poe,  Judge. 

Action  by  M.  E.  Clloe  against  the  Board  of 
County  Commissioners  of  Tulsa  County,  on 
salary  claimed.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Dismissed. 

Hainer,  Martin,  Bush  &  Marry,  of  Tulsa, 
for  plaintiff  in  error. 

THACKER,  G.  On  January  19,  1912.  the 
case-made  was  filed  In  this  court;  on  Janu- 
ary 13,  1914,  this  case  was  due  to  be  taken 
on  snbmisaion ;  but  the  idalntiff  In  error  has 
wholly  failed  to  file  briefs  as  required  by 
rule  7  of  this  court  (137  Fac.  ix),  and  has 
thus  abandoned  the  appeaL  See  Walllngford 
V.  Wood  eC  aL,  130  Pac  252  (not  yet  offldaUy 
reported) ;  Howard  Mercantile  Co.  et  al.  v. 
Squires,  County  Judge,  et  al.,  130  Pac.  253 
(not  yet  officially  reported) ;  Clinton  ft  O.  W. 
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B.  Co.  T.  Kansas  Gtty,  M.  ft  O.  R.  Co.,  184 
Pac  442. 

We  are  therefore  of  the  opinion  that  the 
case  should  be  treated  u  abandoned  and  dis- 
missed. 

Dismissed. 

PEOt  CURIAM.    Adopted  In  whole. 


BOOBIOID  T.  OAMP,  Jostlca  of  the  Peace 
(No.  87a.) 

OSupreme  Court  of  Oklahoma.   Bla?  12,  1914.) 
(Svttainu  ty  the  Court,) 

TUSnCKS  OF  THE  PBACB  (%%  141,  IM*)— MaN- 

OAMUB—JUMBDlCnON— APPEAL. 

After  the  adoption  of  the  Constitation  and 
prior  to  the  time  the  Revised  Laws  of  1910 
(section  5465)  became  effectire,  appeals  from 
jadfrmentB  of  jastices  of  the  peace  were  to  the 
county  CO  art,  and  a  Justice  of  the  peace  refns- 
int  to  make  out  and  file  with  the  coun^  court 
a  transcript  of  the  proceedings  had  in  his  court 
in  a  cause  sought  to  be  appealed,  after  having 
approTed  and  filed  an  appeal  bond,  may  be  com- 
pelled to  perfont  each  dn^  by  mandamns  from 
the  conn^  wart  In  aid  cd  its  svpeUata  ioiis 
diction. 

[Ed.  Note.— For  other  eases,  see  Justtces  of 
the  Peace,  Cent  Dig.  ||  467-^  607-«B6j  Dec. 
Dig.  ii  141,  164.*] 

Oonunlssioaers'  ODinlon,  DirlcdtHi  No.  2. 
Error  front  Coonty  Omit,  Oienikee  Ooniity ; 
J.  r.  Parka,  Jadge. 

Mandamus  by  William  Boorlgle  against 
Oarl  M.  Gamp,  a  Justice  of  the  peace.  Judg- 
ment was  for  the  defendant,  and  plaintiff 
brings  error.  Reversed. 

Bmoe  I*.  Keenan,  at  TaiHevaht  tat  ^ain- 
tlff  in  error. 


OALBRAXTH,  C.  The  plaintiff  In  orror, 
on  the  ISth  day  of  September,  1911.  ffled  a 
petition  in  the  count?  court  of  Cherokee 
county,  praying  a  writ  of  mandamus  against 
the  defendant  In  error,  Carl  H.  Gamp,  a  Jus- 
tice of  the  peace  for  prednct  No.  1  of  said 
county,  requiring  him  to  certify  an  appeal 
from  Uie  Judgment  rendered  in  a  designated 
case  in  his  court  to  the  said  county  court.  It 
was  alleged  in  the  petition  that  on  the  2l8t 
day  of  June,  1911,  In  a  certain  cause  pend- 
ing in  the  Justice  court  of  the  defendant  in 
error,  a  Judgment  was  rendered  against  the 
plaintiff  In  error,  and  that  be  gave  notice  of 
appeal  therefrom,  and  on  the  27th  day  of 
June,  1911,  filed  his  appeal  bond,  which  was 
duly  approved  on  that  day;  that  the  defend- 
ant in  error  as  such  Justice  of  the  peace  cer- 
tified a  transcript  of  such  case  to  the  district 
court  and  refused  to  certify  the  same  to  the 
county  court,  as  he  should  have  done,  and 
as  it  was  his  duty  to  do,  under  the  law.  The 
prayer  was  for  a  writ  of  mandamns  com- 
manding the  defendant  in  error,  as  Justice 
of  the  peace,  to  prepare  a  certified  transcript 
of  the  proceedings  in  said  cause  and  deliver 


same  to  the  said  county  court:  An  alterna- 
tive Witt  was  issued  and  served  retnmahle 
on  September  20,  1911.  It  appears  that  no 
return  to  the  writ  was  filed ;  but  on  the  re- 
turn day  the  respondent  aiq;>eared  and  by 
oral  motion  roqueeted  that  the  proceedings  be 
dismissed.  This  motion  was  granted,  and 
afterwards  the  plaintiff  in  error  came  in  and 
filed  a  motion  for  rehearing.  Then  the  re- 
spondent was  permitted  to  file  a  dantin«r 
as  of  the  return  day,  and  the  demurrw  was 
sustained,  and  rehearing  denied,  and  Judg- 
ment entered  against  the  plalntifl  In  errm 
for  coats.  Trom  this  Judgment,  an  appeal 
has  been  perfected  to  this  court. 

The  petition  In  error  and  transcript  were 
filed  In  this  court  on  Mardi  22, 1912;  and  the 
I»lalntlff  in  error  served  and  ffled  a  Inief  on 
April  6,  1914,  and  the  cause  was  regularly 
submitted  on  April  16,  1914.  The  defendant 
In  error  has  not  filed  briefb  or  attempted  to 
show  any  reason  for  not  doing  ao ;  bnt,  rtnce 
tb»  plaintiff  In  error*e  brief  was  fllecL  ont  of 
timOf  and  without  permission  of  the  court, 
we  are  not  inclined  to  invoke  the  poialty 
Incuired  1^  defendant  in  error  bj  Its  OefAult 
in  this  behalf;  as  ptescribed  in  rule  7  (137 
Pac  ix)  Ql  tbiB  court  We  ratlm  oonclude 
tliat  the  ends  of  Justice  wlU  be  subserved 
by  disposing  of  the  cause  on  its  merits;  and 
shall  do  so. 

The  oontmtlons  <HC  the  plaintiff  In  error 
are  supported  by  the  law.  Section  12,  art.  7, 
f  187,  Williams*  Const  OkL,  gave  the  coant7 
court  Jorladlction  in  mandamus  proceedings 
In  this  character  of  case^  and,  since  the  pro- 
oeedlngs  complained  of  were  had  prior  to  the 
taking  effect  of  the  Revised  Laws  of  1910 
OwcttoB  646B),  the  appeal  in  this  case  was  to 
tlie  ooonty  court  HfAcaaib  t.  a,  R.  I.  *  P. 
B.  (3o^  27  Okl.  {(67.  112  Pac.  1028 ;  Graham 
Paper  Co.  v.  BartlesvlUe  Pub.  Co.,  27  OkL 
781,  U7  Pac  190;  Farmers'  Mill  ft  BJev.  Ga 
r.  Lewis,  29  OkL  246,  U«  Pac  784;  A..  T.  ft 
S.  F.  B.  Oo.  T.  HcFariand,  99  OkL  tm,  129 
Pac.  5B9.  The  plaintiff  In  error  had  a  rlg^t, 
Btter  the  approval  of  his  appeal  bond,  to 
have  title  transcript  lodged  with  the  county 
court,  and  it  was  the  duty  of  the  defendant 
In  error,  as  Justice  of  the  peace,  to  make  out 
and  deliver  the  transcript  to  a^  court  and 
upon  his  failure  or  refusal  to  perform  this 
duty  the  i^rieved  party  was  entitled  to  a 
mandamus  from  the  county  court  to  compel 
blm  to  do  so. 

The  county  court  w/ta  In  error  in  sustain- 
ing the  demurrer  to  the  petition,  and  also 
in  dismissing  the  cause.  Tbe  exceptions  are 
well  taken.  l%e  Judgment  appealed  from 
should  he  reversed,  and  the  cause  remanded 
to  the  county  court  of  Cherokee  county,  with 
directions  to  set  aside  the  Judgment  dismiss- 
ing the  cause,  and  to  grant  a  peremptory 
writ  of  mandamus  commanding  the  defend- 
ant In  error,  as  Justice  of  the  peace,  to  make 
out  a  transcript  of  the  Judgment  and  pro- 
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ceedlttgB  lA  cavw  in  idiloh  tlie  appesl 
was  sought,  and  ta  lodge  same  vltli  the 
camxty  court 

PEIB  omiUM.  Adopted  In  wbolA 


KINNET  T.  McPHEBSSM.    (No.  3532.) 
Supreme  Gonrt  of  Oklahoma.   Mar  12, 1014.) 

(8i/1labui  by  tks  Vowt.) 

1.  AFPUZ.  AKD  BBBOB  (I  5d4*>— GABB-BiADB— 

Blxxnmoir  op  Tihb  to  Fiia— Service. 
An  order  granting  an  eztenrion  of  time  in 
which  to  make  and  file  a  caie-made  impliea  that 
it  be  served  on  ths  opposite  party  infliin  the 
same  time. 

[Gd.  Note.— For  oOiflr  casn,  see  Appeal  and 
Brror.  Gent  Dig.  ||  2601-2606.  266&-2559; 
Dee.  Dig.  |  664.*] 

2.  Appeal  asd  Bbiob  (|  664*)— Oasi-Madb— 
TtUB  FOB  Slavics. 

A  purported  case-made,  which  Is  not  served 
within  three  days  after  tiie  Jadgmcnt  or  order  is 
entered,  or  within  an  extension  of  time  duly  al- 
lowed, is  a  nolUty,  and  cannot  be  considered  by 
tills  court. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Error,  GSnt  Dig.  ||  2601-3606.  26e(H26eO; 
Dec.  iHg.  i  6«4.*T 

OommlaHloiier^  Oidnloii,  DMbIob  Na  L 
Error  from  Gonnty  Court,  Bryan  Coanty; 
J.  li.  Rappollee,  Judges 

Action  by  Ward  Kinney  against  Obas.  B. 
McFherren.  Judgment  for  dtfendant,  and 
plaintiff  brings  error.  Dismissed. 

Orook  &  Kyle,  of  Da  rant,  for  plaintiff  In 
error.  McFberien  ft  Abbott,  of  I>anuit,  for 
defendant  In  error. 

SHARP,  C.  The  record  in  this  case  shows 
that  Judgment  was  rendered  July  6,  1911, 
and  a  motion  for  new  trial  flled  the  follow- 
ing day.  The  motion  for  a  new  trial  was 
OTerraled  Jnly  26,  1911.  at  which  time  an 
order  was  made  by  the  court  granting  plain- 
tiff "60  days  In  which  to  make  and  file  a 
caae-made."  The  case-made  was  serred  up- 
on counsel  for  deftodant  In  armr  Septunber 
26,  1911. 

[1]  It  will  be  observed  that  the  order 
granting  an  extension  of  60  days  did  not  ex- 
pressly extend  the  time  to  "serve"  the  case- 
made,  but  only  to  "make  and  file."  We  think, 
however,  that  the  plain  intention  of  the 
court  and  counsel  was  that  the  case-made 
should  be  served  within  the  time  granted, 
and  that  the  omission  of  the  spedflc  term 
"serve"  was  not  designed.  While  it  la  true 
that  the  making  and  serving  of  a  case-made 
may  be  more  than  a  single  act,  yet  In  prac- 
tice the  preparation  and  delivery  of  a  case- 
made  to  the  opposite  party  is  usually  spoken 
of  as  the  making  of  a  case-made.  Chicago, 
B.  ft  Q.  R.  Co.  V.  OuUd,  61  Kan.  213,  69 
Pac.  283 ;  Butier  et  al.  v.  Scott,  68  Kan.  612, 
76  Pac.  406.  See,  in  this  connection,  Lsthlm 
V.  Bchlack,  27  Okl.  622,  112  Pac  968. 


[1}  The  caae-made  bavliic  beea  Mrved  62 
days  after  the  ordw  was  made  by  Oie  oourt 
allowing  60  days  for  that  purpose,  and  no 
further  extenskm  bavlag  been  asked  dur- 
ing the  time  fixed,  la  a  nalUlT)  ftnd  cannot  be 
considered  this  court  Carr  v.  Thompson 
et  aL,  27  OU.  7.  110  Fa&  007;  ITirat  Nat 
Bank  ▼.  Oklahoma  Nat  Bank.  20  OkL  411, 
118  Paa  574;  Hongat  v.  Thompaon  OU  ft 
Gaa  Co..  87  OkL  206,  ISl  Pw^  1076;  Conyan 
T.  Clemmer,  SS  OkL  480,  126  Pac  678. 

It  foUom  tliat  the  appeal  should  be  dla- 
missed. 

PER  CURIAM.  Adopted  In  whole. 


GLOTD  V.  MOBRIS  et  si.    (No.  8090.) 
(Supreme  Court  of  Oklahoma.   May  12.  1914.) 

(Bt^hu$      the  Oovrt.} 

MECHAHIOS*  I/IEIT8  (S  13*)— PBOPBBTT  SlTBnOT 

— PBOriBTT  or  MUNIOIPAUTT. 

No  Ueo  anthorlied  by  section  4627.  St 
180S  (section  3862.  Bev.  Laws  1910).  win  at- 
tach to  any  real  property  of  a  city  used  for  pab- 
lie  purposes,  as  snch  lien  would  be  against  pnb- 
lie  policy  and  unenforceable,  and  sodi  property 
la  not  by  statute  expressly  made  subject  thereto. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens, Cent  Dig.  U  14, 16;  Dec.  Dig.  1 13.*] 

CommlBilonwa*  OptnUni.  DIvlslmi  No.  1. 
Error  from  District  Court,  Okmulgee  Coun- 
ty;  Wade  S.  Stanfltid,  Judge. 

Action  by  8.  M.  Gloyd  against  M.  a  MorrU 
and  others,  oopartners  doing  boalnesa  under 
the  Arm  name  of  M.  O.  Morris  ft  Co.,  con- 
tractors, and  L.  B.  MosB.  subcontractor,  as 
debtors,  for  balances  doe  on  material  fur- 
nished, and  against  the  City  oi  <Manalgee, 
Oklahoma,  owner  of  real  pnqperly.  for  tore> 
closure  of  alleged  materialman's  Ubd  on 
said  property.  Indgment  foridalntlffavUnst 
said  debtors,  and  for  defendant  City  of  Ok- 
mulgee den^^ng  UOL  Plaintiff  Mnga  wtor. 
Affirmed. 

Shartd,  Keaton  ft  Wells,  of  Oklahoma 
City,  and  Blatthewa  ft  EUison,  of  Okmulgee 
for  plaintiff  In  error. 

THACKER,  C.  Plaintiff  In  error,  who  was 
plaintiff  below,  brought  this  action  to  recov- 
er of  contractors  doing  business  In  the  name 
of  M.  C.  Morris  &  Co.  and  of  a  subcontractor 
by  the  name  of  Tj.  R,  Moss  balances  of  $1,- 
289.56  and  $220.66.  respectively,  owing  for 
material  furnished  them  and  by  them  used 
In  the  construction  of  a  dty  hall  and  fire  sta- 
tion for  and  owned  by  the  city  of  Okmulgee, 
and  to  foreclose  an  alleged  materialman's 
lien  upon  said  property  of  said  dty.  Judg- 
ment was  given  as  prayed  against  contrac- 
tors and  subcontractor  for  the  debts  men- 
tioned, but  the  prayer  for  Judgment  eetab- 
Ushlng  and  foreclosing  said  lien  was  denied 
and  judgment  given  In  favor  of  said  city. 


"Tor  other  oasee  MS 
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from  which  advene  Jndgmttit  plalstlfl 
bringB  error  here  for  review. 

The  only  question  to  be  considered  and  de- 
termined here  Is  as  to  wh^er  the  lien  an- 
Oiorlzed  hy  section  4527,  Stat.  1893  {secfion 
3862,  Rev.  Laws  1910),  will  attach  to  snch 
property  of  a  dty ;  and,  following  prior  de- 
cisions of  this  conrt,  we  are  of  the  opinion 
that  the  lien  claimed  did  not  and  could  not 
so  attach.  Western  Terra  Cotta  Co.  &  War- 
ren Smith  Hdw.  Co.  V.  Board  of  Bdvcation 
of  City  of  Shawnee  et  aL,  136  Pac.  B&S; 
Hutchinson  v.  Emeger  et  aL,  84  Okl.  28. 124 
Pac.  fiOl,  41 L.  R.  A.  (N.  B.)  815 ;  Mlunetonka 
Lumber  Co.  et  al.  v.  Board  of  Bdocatlon  of 
City  of  Sapalpa,  139  Pac.  284  (not  ^t  official- 
ly rfported). 

The  Judtpnent  of  the  trial  court  dratdd  be 
affirmed. 

FOB  OUBIAM.  Adopted  in  whol& 


FARUBBS*  STATE  BANK  OF  GRANITE 
T.  CITY  STATE  BANE  OF  MANGUM. 
(Na  8529.) 

(Supreme  Coart  of  Oklahoma.  May  12,  1914.) 

(BvllaJnH  by  the  Court.) 

Affbai.  ard  Ebbob  (S  361*)— Disuissal. 

A  petition  in  error  should  describe  the 
cause  wherein  it  is  claimed  the  error  occurred, 
and  the  judgment  sought  to  be  reviewed.  A  pe- 
tition in  error  failing  to  describe  the  judgment 
with  reasonable  certainty,  or  to  set  oat  In  what 
use  or  court  the  judgment  was  rendered,  will 
dismissed. 

[Ed.  Note.— For  other  esses,  see  Appeat  and 
Error,  Cent  Dig.  H  1941-1969 ;  Dec  Dig.  | 
3«1.*] 

Commlasionen^  Oplnira,  Dlvlslfm  No.  1. 
Error  from  County  Court;  Oreer  Coooty; 
Jarret  Todd,  Judge. 

Action  by  the  City  State  Bank  of  Hansam 
^Inst  O.  M.  Knlpe  and  the  Farmen*  State 
Bank  of  Oranlte,  gamlahee.  Judgment  for 
plaintiff,  and  garnishee  brings  error.  Dla- 
inlBsed. 

B.  F.  Tan  Dyke,  of  Granite,  for  plaintiff  In 
error.  J.  L.  Carpenter,  of  Mangnm,  for  de- 
fendant in  error. 

RIlTFENBOnSB,  G.  The  defendant  in  er- 
ror moved  to  dismiss  this  appeal  on  the 
ground  that  no  petition  in  error  had  been 
filed.  The  only  pleading  which  could  possibly 
be  interpreted  as  a  petition  in  error  la  as  fol- 
lows: 


"In  tile  Snpreme  Conrt  of  the  SbUe  of  OkU- 
homa.  Farmers'  State  Bank,  PlalntUf  fn  Er- 
ror, v.  City  State  Bank  of  Mangnm,  Defendant 
in  Error.  Assignment  of  Error.  Cornea  now 
the  plaintiff  In  error  snd  assigns  as  error  of  the 
trial  court  that  the  court  erred  In  ovemdlog 
the  motion  for  a  new  trial  filed  in  the  lower 
conrt.  B.  F.  Van  Dyke.  Attorney  for  Flalntiff^ 
In  Error." 

The  petition  in  error  ehonld,  with  reascm- 
able  certainty,  describe  the  cause  wherein  it 
is  claimed  that  error  has  occurred,  and  the 
judgment  should  be  described  with  the  same 
reasonable  certainty.  Hie  petition  in  wror 
in  this  cause  Is  not  entitled  a  petition  In  er- 
ror, does  not  describe  the  Judgment  appealed 
from,  does  not  set  forth  the  court  or  cause  in 
which  the  judgment  was  rendered,  does  not 
contain  a  prayer  for  relief,  nor  Is  the  case- 
made  referred  to  In  any  manner  as  a  part 
of  said  petition. 

The  object  of  the  petition  In  error,  as  pro- 
vided by  section  6069,  Comp.  Iawb  1909,  Is  to 
obtain  a  reversal,  vacation,  or  modification  of 
the  judgment  or  final  order,  and,  when  such 
judgment  or  final  order  is  not  set  forth  in 
the  petition  Id  error  with  reasonable  cer- 
tainty, the  same  Is  insufficient 

In  the  case  of  Ketner  v.  IMIlii^iam,  50- 
Pac.  1098,1  the  court  held  under  a  similar 
statute: 

"Where  the  petition  In  error  does  not  show  in 
what  case  or  court  the  judfnnent  was  rendered, 
nor  what  court  tried  the  case,  nor  the  pleadings, 
it  will  be  dismissed." 

See,  also,  Hlggins  v.  HIgglns,  tSZ  Pac  906:' 
Marvel  v.  White,  5  Okl.  736,  60  Pac.  87; 
Board  of  Commls^oners  of  Woods  County  v. 
Oxley,  8  Okl.  502,  58  Pac.  651 ;  King  v.  Horse 
Chief  Eagle,  23  Okl.  632,  101  Pac.  1136; 
Gwlnnup  et  al.  v.  Griffins  et  al.,  26  OfcL  886, 
113  Pac.  909;  McMasters  v.  BogUah  et  al^ 
26  Okl.  818,  110  Pac.  1070;  Wilson  v.  Bfann. 
37  Okl.  476,  132  Pac.  487. 

The  purported  petition  In  error  In  this 
cause  Is  Insufficient  to  confer  Jurisdiction  on 
this  court,  and  the  motion  to  dismiss  the 
cause  on  the  ground  of  the  InsufOciency  of 
m<ai  petition  should  be  sustained,  and  tbe 
cause  dismissed. 

PER  CURIAM.   Adopted  in  whola 


^  R«j)orted  In  fnll  In  Ow  Padflc  Baporter ;  m- 
ported  u  a  msaursndom  decision  without  opinion 
In  6  Kan.  App.  9tt. 

■Reported  In  fall  In  tbe  Fsellle  Reporter;  re- 
ported u  a  mflmorsndnm  decision  without  opiafam 
In  7  Kan.  App.  811. 


*For  otbar  oases  see  same  tople  sad  ssotlHi  NUMBBR  la  Deo.  Dlf.  A  An.  Die.  Kar-No.  gnlM  *  Bep'r  Indeua 
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CENTRAL  LIGHT  ft  FUEL  GO.  et  mL  T.  T7- 

BON.  (No.  8104.) 
(Supreme  Oosrt  of  Oklahoma.   Hay  12,  1A14.) 

(SyllgfiuM  hy  the  Court.) 

1.  Maucious  Fbobkcution  (I  22*)— Bight  or 
Action— Dbfehseb—Dzbkctioit  or  Vkbdioi. 

In  an  action  for  malicioiia  proaeeatioB, 
growixig  oat  of  a  criminal  proB«cntion  of  tbe 
fdaintis,  wbere  the  prosecutor,  before  institut- 
ing the  criminal  proceedings,  obtained  the  ad- 
vice of  die  county  attorne;.  and  then  and  there 
communicated  to  him  all  Uie  facts  bearing  on 
the  case,  reasonably  obtainable,  and  acted  upon 
the  advice  given  honestly  and  in  good  faith,  the 
absence  of  malice  is  established,  the  want  of 
probable  eanie  negatiTedl,  and  the  action  cannot 
be  sustained. 

[EkL  Note.— For  other  cases,  aee  Ualidons 
gosecnlioii.  CenL  IMg.  |i  4&-48;  Dec.  Dig.  | 

2.  Malicious  Pbosbcution  22*)— Dbfbnb- 
Ba— Advick  of  Counsel. 

Prior  to  the  taking  effect  of  the  act  of 
Blarcfa  19,  1910  (Sees.  Laws  1810,  p.  129,  c. 
69),  section  24  of  which  provides  that  county 
attorneys  shall  not  engage  in  tbe  private  prac- 
tice of  law,  the  fact  that  the  county  attorney 
was  a  member  of  the  prosecutor's  re^larly  em- 
ployed firm  of  attorneys  was  not  of  itself  suffi- 
cient to  affect  the  role  announced  in  the  fore- 
going paragraph. 

[Bd.  Note.— For  other  cases,  see  Malicions 
ProsecQtion,  Gent.  Dig.  H  45-48;  Dec.  Dig.  | 
22.*3 

3.  MAJLioioua  Pbobecdtion  (J  24*)— Wakt  or 
Pbobablb  Cause— Pboof. 

In  an  action  for  malicions  prosecuuoA, 
proof  of  the  acqmttal  of  the  accnsed,  by  a 
jury  in  a  trial  in  a  magistrate's  court,  on  an 
information  theretofore  sworn  out  does  not  of 
itself  tend  to  show  want  of  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  U  48-66;  Dec.  Dig.  | 
24.*] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfleld,  Judge. 

Action  by  W.  H.  Tyrou  against  the  Cen- 
tral Light  &  Fuel  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  BeTOrsed. 

Geoi^e  S.  Bamsey  and  a  U  Thomas,  both 
of  Muakogee,  and  Mann  ft  Thrift,  of  Sapol- 
pa,  for  plaintUEs  In  error.  Thompson  & 
Smith,  of  Sapulpa,  for  defendant  in  error. 

SHABP,  a  In  tbe  trial  court,  plalntUE 
recorered  Judgment  aipUnst  the  defendants 
for  $200  damages  sustained  on  account  of 
alleged  maUdons  criminal  prosecution  Instl- 
tuted  against  plaintiff  by  defendant  Gantiell, 
the  local  manager  of  the  Central  Light  ft 
Fuel  Company.  Defendants'  answer  pat  In 
lsane.all  of  the  material  all^tlona  of  plain- 
tiff's petition,  and  specifically  dented  tbat  the 
criminal  prosecution  wan  inetitated  mall- 
donaly  and  without  probable  and  reasonable 
cause,  and  farther  charged  that  the  defend- 
ant CantreU,  acting  for  the  defendant  Cen- 
tral light  ft  Fuel  Company,  prior  to  filing 
the  information  against  plaintiff,  advised 
with  the  county  attorney  of  Creek  county. 


and  in  good  faith  put  before  him  all  the 
facta  to  him  known  concerning  the  contro- 
versy, and  was  by  said  conn^  attorney  ad- 
vised to  swear  out  an  taifoimatifm  against 
the  platntlfiT  charging  him  with  larceny,  and 
that  acting  qpon  said  advice,  and  in  goo# 
faith,  and  beUerlng  the  plaintiff  guilty  of 
larcu^,  the  said  defendant  Ointrell  made 
oath  to  th9  infOnnati(m  upon  whicjh  i^aln- 
tifTs  arrest  was  based.  Defendants  further 
avored  tliat  these  was  probable  came  for 
the  prosecution  and  arrest  of  plalntlfr  on 
the  charge  of  larceny. 

Tbe  criminal  charge  tot  which  plaintiff 
was  arrested  was  the  larcoy  of  a  tauall  6x7 
meter  house,  used  as  a  cover  or  protection  to 
defendant  conu>any*s  gas  meter.  The  de- 
fendant company  had  owned  two  pipe  lines 
and  two  meters,  the  former  of  which  lay 
across  the  tract  of  land  snbaeQuently  leased 
by  the  i^aintlff ,  nnder  an  assignment  of  a 
pipe  line  rl^t  ot  way  frnn  the  Uartln  Oil 
Company.  One  of  the  pipe  Hues  had  been 
removed  from  the  premises  jn  March  preced- 
ing plaintiff's  arrest  Shortly  loior  to  the 
arrest,  the  valve  In  one  of  Oi»  meters  on 
said  premises  needing  repair,  the  meter  was 
taken  away,  and  in  its  removal  the  small 
honae  was  turned  over.  Some  three  or  four 
days  thereafter,  this  house,  which  was  slt- 
uued  about  a  ansrter  of  a  mile  from  plain* 
tiff's  bam,  was  found  to  Imve  been  moved 
from  its  formor  site  to  a  place  within  100 
to  100  feet  of  plaintiff's  baxn.  This  fact  was 
reported  to  defendant  Gantrell  by  Ell  Wlth- 
row,  (me  of  the  companv's  employes,  lliere- 
after  J.  D.  Smith,  the  defendant  company's 
^le  line  superintendent,  was  Instructed  by 
d^endant  Gantrell  to  invesUgato  the  mat- 
ter and  let  him  know.  Smith  met  plaintiff 
at  Taneha  and  asked  him  it  he  would  return 
the  house,  to  which  plaintiff  gave  no  answer, 
except  to  tell  him  that  he  would  not  allow 
the  ccmismny  to  put  the  meters  back  on  the 
land;  ttuit  they  had  agreed  to  take  their 
stuff  off  in  a  former  settiement  had  between 
them.  Smith  then  called  up  Guitrell  over 
the  telephone  and  Informed  him  that  be 
could  do  nothing  with  the  plaintiff,  and  that 
the  company  would  have  to  proceed  la  some 
other  way.  Thereupon  Gantrell,  not  know- 
ing what  stops  to  take,  consulted  the  com- 
pany's r^larly  retained  attorneys,  Mann 
ft  Jackson,  for  the  purpose  of  obtaining  legal 
advice  as  to  how  to  obtain  possession  of 
the  meter  house.  L.  B.  Jackson,  of  the  firm 
of  Mann  ft  Jackson,  was  at  the  time  county 
attorney  for  Gre^  county,  and  after  Gan- 
trell had  related  to  him  all  of  the  facts 
growing  out  of  the  removal  ot  tbe  house,  and 
his  efforts  to  regain  it,  as  reported  to  blm 
by  Wlthrow  and  Smith,  tbe  company's  em< 
ployte,  Mr.  Jackson  Informed  him  that  Ty* 
ron  was  guilty  of  larceny  and  should  be  ar* 
rested.  From  the  information  In  his  pos- 
session, Gantrell  at  the  time  b^eved  Tyron 
had  stolen  the  house,  but  bad  called  upon 


■For  otiwr  oases  am  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Ker-No.  Series  ft  Reo^Ddexee 

Digitized  by 


1152 


140  PACIFIC 


BBPOBTBIl 


(ou. 


counsel,  not  wttb  m  view  of  havli^  Tyron  ar- 
rested,  but  for  tbe  parpme  of  reoorerlas 
posse ssiOQ  of  the  company's  property.  When 
informed  by  Jai^son  that  Tyron  should  be 
arrested,  Gantrell  stated:  "I  said  I  didn't 
know ;  you  ought  to  know,  being  coanty  at* 
tom^."  Jackson  then  called  in  his  ste- 
nographer and  dictated  a  criminal  Informa- 
tion, which,  after  being  signed  b;  him,  was 
also  signed  by  CantrelL 

There  is  no  testimony  in  the  record  tend- 
ing to  show  ill  will  toward  plalntlfC  on  the 
part  ^ther  of  Oantrell  or  any  other  of  the 
company's  employes.  Some  two  months 
prior  to  the  time  of  plaintiff's  arrest,  and 
when  defendant  company  was  proceeding  to 
take  np  one  of  its  pipe  lines  which  lay 
across  the  premises  occupied  by  Uie  plain- 
tiff, the  lattw  objected  to  Its  removal  until 
he  had  been  paid  certain  damages.  This  it 
appears  was  quickly  adjusted  and  paid. 
There  was  no  other  evidence  of  111  will  or 
malice.  Subeeqn^t  to  plaintiff's  arrest,  the 
defendant  company  replevined  and  obtained 
possession  of  the  bouse.  Both  CantreU  and 
Jackson  teetifled  fully  as  to  the  former  ad- 
vising with  the  latter  concerning  the  remov- 
al of  the  honuw  TIilB  evldenoft  ii  undis- 
puted. 

On  the  part  of  idalntUf  in  error,  it  is  In- 
sisted tiiat  there  was  a  total  want  of  any 
evldace  tmdlng  to  prove  a  want  of  proba- 
ble cause  on  the  part  of  defendants  in  tbe 
procuring  of  pIalntlff*B  arrest;  that  d^nd- 
ant  Cautrell,  acting  for  the  Cmtral  Light 
&  Fuel  Company,  having  communicated  to 
Mr.  Jackson,  the  county  attorney,  all  of  the 
facts  bearing  on  the  case,  of  whldi  lie  had 
knowledge,  and  having  beoi  advised  In  ttie 
premise  and  having  acted  npon  the  advice 
received  honestly  and  In  good  faith,  there 
was  a  total  want  of  any  evidence  upon  whitA. 
to  base  a  recovery.  In  fhis  we  think  conn- 
sel  are  correct 

[I]  Proof  that  plaintiff  was  arrested  on 
Am  complaint  of  defendant,  and  thereafter 
acanltted,  did  not  of  Itsdf  tend  to  show 
want  of  probable  cause.  Lindsay  v.  Goudi, 
22  Okl.  4,  98  Pac.  9T8.  Tbe  gnllt  or  ittni>- 
cenoe  of  defraidant  In  error  of  the 'charge 
laid  against  him  vaa  not  an  issue  to  be 
determined  in  the  trial  of  the  dvU  acUon 
tar  damages. 

[1]  As  bearing  upon  the  quMtlon  of  Qie 
etlfltence  of  probable  cause,  tbe  undisputed 
evidence  diovred  that  the  defendant  compa- 
ny was  the  owner  of  the  meter  house ;  that, 
shortly  after  the  met»  bad  been  rauoved 
therefrom,  this  house,  situated  on  lands  oc- 
cupied plaltttur,  bad  becai  removed  from 
Its  former  location  to  wlQiin  a  short  dis- 
tance of  idalntUTs  bam;  that,  bdng  accused 
by  one  of  defendant  company's  employes 
with  bavli^  taken  the  house,  plalntiLfl  did 
not  deny  file  charge,  bnt,  on  tlie  other  hand. 
Informed  said  employe  Hat  defendant  com- 
pany must  ronove  its  staff  from  the  prma^ 
Isea.    Notwithstanding  jOalntUTa  acquittal, 


there  was  reasonable  ground  for  b^evlng 
him  guilty.  However  this  may  be,  defoid- 
ant  company  having  taken  legal  advice,  and 
communicated  to  its  attorney  all  the  facts 
bearing  on  the  case,  of  which  its  manager 
had  been  able  to  procure  Information,  and 
having  been  advised  by  said  attorney,  who 
was  also  the  public  prosecutor,  that  an  of- 
fense had  beoi  committed,  and  bavlnc  hon- 
estly and  In  good  faltli  relied  vpoa  tbe  legal 
advice  so  given,  and  said  manager  having 
signed  a  criminal  complaint,  made  out  and 
previously  sts^ed  by  said  public  prosecutor, 
neither  are  liable  for  damages,  even  tbougb 
the  party  charged  with  such  offense  was 
afterwards  acquitted. 

[t]  Section  24  of  the  county  fee  and  salary 
act,  prohibiting  county  attorneys  from  en- 
gaging in  the  private  practice  of  law,  ap- 
proved Mardl  19,  1910,  not  having  taken 
effect  until  90  days  af^  the  adjonnunent 
of  tbe  Le^lature,  and  the  arrest  having 
been  made  on  May  2Qth,  immedlattiy  fol- 
lowing, the  question  of  tbe  propriety  or 
right  of  Mr.  Jackson  to  give  legal  advice  or 
counsel  with  cUrat^  concerning  other  than 
public  business,  la  not  Involved,  nor  Is  It  in 
any  way  broua^t  In  viestUm.  Seas.  Laws 
1910.  p.  120. 

The  facts  are  not  unlike  those  In  EM  Reno 
Gas  &  Electric  Co.  v.  Spo^Eeon.  80  Okl.  88, 
U8  Pac.  807,  where  the  question  of  tbe  ef- 
fect of  advice  of  connsel  as  a  d^enae  Is 
considered  at  some  lotgth.  It  is  conceded 
1^  connsel  for  defendant  la  errw  tiiat  die 
prindples  of  law  as  announced  this  ooort 
In  Ltndsey  v.  Coudi,  snpra,  and  Bl  Reno 
Oas  ft  Electric  Co.  v.  SpnTgeon,  supra,  cor- 
rectly state  Uie  law,  but  that  the  facts  of 
the  instant  ease  differ  from  those  before  the 
court  In  tbe  cases  mentioned.  In  this  latter 
regard  counsel  are  mistaken.  The  mere  fact 
that  Cantrdl  failed  to  tell  Jackson  that  his 
company  had  paid  plaintiff  tor  damages 
some  two  months  before  was  of  no  consider- 
ation. It  was  not  even  <flalmed  by  plaintiff 
that  any  111  feeling  had  grown  out  of  this 
settlement  After  the  removal  of  tbe  house 
bad  first  beoi  reported  to  Cantrell,  be  in- 
stmcted  his  superintendent  to  see  plaintiff 
concerning  its  return,  and  it  was  with  this 
In  mind  that  plaintiff  consulted  his  attor* 
neys.  The .  county  attorney  is  the  pnjfer 
officer  designated  by  law  for  tbe  purpose  of 
giving  advloe  concerning  crimhial  prosecu- 
tions, and  where  a  perscm,  acting  la  good 
ftdth  and  under  tiie  advice  of  swdi  counsel, 
is  led  to  institute  a  olminal  prosecution 
against  another,  and  thereafter  the  inosecn- 
tlon  ftiils,  the  prosecutor  does  not  tber^y 
render  himself  liable  to  an  action  tar  malt 
dons  prosecution  or  to  any  other  actiim.  El 
Reno  Gas  ft  Electric  Ca  Spurgeon,  supra; 
Ross  V.  XQxon,  40  Kab.  6B0.  26  Pae.  9GB,  13 
Ij.  R.  A.  760.  26  Am.  8t  RQp.  128,  and  note; 
Cooper  V,  Fleming.  114  Tom.  84  S.  W. 
801,  68  L.  R.  A.  849;  Le  aear  v.  PerUns, 
lOS  Mich.  131.  61  N.  W.  8&7.  26  11  R.  A.  627. 
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For  the  reasons  stated,  the  trial  court 
erred  in  orerraUiig  the  defendants'  motion 
to  dix^  a  verdict  in  their  behalf.  Tbe 
judgment  of  tbe  trial  court  ahotild  therefore 
be  reversed. 

PER  CURIAM.   Adopted  In  whole. 


ST.  LOUIS  ft  S.  r.  B.  GO.  v.  ZJMDSBT, 
County  Treasarer,  et  aL 
(No.  3493.) 

(Supreme  Court  of  Oklahoma.   Maj  12,  1914.) 

(Bvtt^ut  Iv  the  Ooturt.) 

Taxation  {J  608*)— Lxmitation  ot  Aiiouirr— 
Statutoet  Pbovisiow— Injunction. 

For  syllabus,  see  St  Louis  &  San  Fran- 

ciaco  Railroad  Go.  t.  Thompsoo,  No.  2009,  SB 

Okl.  138, 128  Pac.  685. 

[£d.  Note.— For  otber  cases,  see  Taxation, 

Cent.  Di«.  {|  1230-1241 ;  Dec.  Disc.  §  608.*] 

Commissioners'  Opinion,  Di-rlslou  No.  L 
Error  from  District  Court,  Murray  Ooun^; 
R.  Mc&flUan,  Judge. 

Injunction  by  tbe  St  Louis  ft  San  Fran- 
cisco Railroad  GomiAny  against  J.  G.  Llnd* 
sey.  County  Treasurer,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

See,  also,  186  Pac.  1068. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  E.  A. 
Klelnschmidt,  of  Oklahoma  City,  for  plain- 
tiff in  error.  B.  W.  Fagan,  of  Davis,  and  Ira 
'M.  Roberts,  of  Sulphur,  for  defendants  in  er- 
ror. 

RITTENHOUSB,  C.  This  action  was 
brought  by  the  plaintiff  In  error  to  enjoin  cer- 
tain taxes  In  Murray  county.  A  temporary 
injunction  was  granted,  afterward  dissolved, 
and  a  demurrer  sustained  to  plaintiff's  peti- 
tion ;  th^  the  cause  brouifht  here  for  re- 
view. Stipulation  was  entered  into  and  filed 
in  this  cause  as  follows: 

"It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto  tfaat  briefs  are  not  to 
be  filed  by  either  party  in  this  case  until  after 
tbe  determination  by  this  court  of  tbe  case  of 
St.  Louis  &  San  Francisco  Railroad  Company 
V.  J.  P.  Thompson  et  al.,  No.  2909,  in  which 
the  constniction  of  the  act  of  the  Legislature  of 
March  17, 1910,  is  involved. 

"It  is  forther  stipnlated  and  agreed  tiiat, 
should  the  contention  of  tbe  plaintiffin  error  in 
said  cause  be  sustained  as  to  the  invalidity  of 
levies  producing  an  amount  in  excess  of  tbe  es- 
timates under  said  1910  law,  then  this  cause 
should  be  reversed,  and  the  demurrer  overrul- 
ed; should  it  be  held  by  this  court  in  that 
case  that  levies  producing  an  amount  In  excess 
of  the  estimates  under  the  said  1910  law  are 
n(iX  invalid  to  that  extent  then  this  case  should 
be  affirmed;  should  said  case  No.  2909  be  de- 
cided by  this  court  without  passing  npon  the 
question  of  law  involved,  then  the  parties  here- 
to shall  file  briefs  prior  to  tbe  sntmiission  of 
this  cause  to  the  Supreme  Court" 

Tbe  case  referred  to  In  the  stipulation  (St 
Louis  ft  S.  F.  R.  Co.  V.  Thompson,  No.  2909) 
was  decided  by  Uiia  court  on  December  3, 
1912,  and  la  r^rted  In  8fi  OfcL  188, 128  Pac. 


685 ;  and  the  question  ^volyed  in  that  action 
was  decided  as  contemplated  by  the  above 
stipulation.  The  first  paragrqili  of  the  a^- 
labuB  is  as  follows: 

"By  reason  of  the  act  of  the  Legislature  enti- 
tled *Aa  act  to  provide  for  tbe  levying  of  tax- 
es on  an. ad  valorem  basis,'  etc.  (chapter  64^ 
Session  Laws  1910,  p.'  109),  the  county  excise 
board  ts  without  iwwer  to  levy  daring  any  one 
year  for  township  purposes  in  any  township  a 
tax  in  excess  of  the  amount  estimated  by  the 
directors  of  said  township  as  necessary  to  de- 
fray the  current  expenses  of  ssid  township  dur- 
ing the  ensuing  fiscal  year  as  approved  by  the 
county  excise  board  and  an  additional  amount  of 
10  per  cent  thereon  for  delinquent  taxes.  Any 
tax  levied  bv  the  excise  board  in  excess  of  such 
an  approved  estimate  of  the  township  officers 
and  an  additional  10  per  cent  for  delinqueat 
taxes  is,  as  to  sndi  excess  levied  lU^al  and 
v<M." 

Upon  tHe  stipulatirai  of  tlw  paxttai,  and 
under  tbe  deddon  &[  this  court  in  the  case 
of  St  LoiUs  ft  S.  F.  B.  Co.  T.  Tbompmni,  bu> 
pra,  this  cause  should  be  reversed  and  re- 
manded, with  instructions  to  overrule  the  de- 
murrer. 

PER  CURIAM.  Adopted  in  whole. 


STATB  «x  nL  LOZIER  v.  BOGLE  et  al. 
(No.  3439.) 

(Supreme  Court  of  Oklahoma.  May  12, 1914.) 

(SffUahua  hy  the  Oourt.) 
Appeal  and  Bbbob  (i  781*)— Bxvnw— Ab- 

8TBAOT  QUXSTZOIIB. 

The  nll^nia  in  Fisher  t.  Lockridge,  85  Okl. 
360,  180  Pac  136.  Is  made  the  sylhibus  in  tbU 

case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  U  68-80;  ^22;  Dec  Dig.  |  ■ 
781.  •] 

Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfleld,  Judge. 

Mandamus  by  tbe  State,  on  the  relation  of 
F.  S.  Lozier,  as  guardian  of  Josie  Tyler,  mi- 
nor, against  H.  H.  Bo^le  and  others.  From 
Judgment  quashing  the  writ  and  overmlli^ 
the  relator's  motion  to  tax  costs  to  the  de* 
fendants,  be  brings  enrw.  Dismissed. 

Haskell  B.  Talley,  of  Tulsa,  for  plalntifl  In 
aam.  Fryor  ft  Rocfcwood,  of  Bapnlpa,  tot 
defendants  In  error.  • 

TURNER,  J.  On  November  29,  1910,  pur- 
suant to  tbe  motion  of  F.  S.  Lozier,  as  guard- 
ian of  Josie  Tyler,  a  minor,  filed  in  the  dis- 
trict court  of  Creek  county,  that  court  with- 
out notice,  issued  a  peremptory  w^t  of  man- 
damus, directing  H.  H.  Boyle,  J.  A.  Helton, 
and  W.  J.  Ladd  to  file  in  the  county  court  of 
that  county.  In  a  certain  proceeding  therein 
pending,  their  appraisement  of  certain  lands 
belonging  to  said  minor,  pursuant  to  an  order 
of  said  court  theretofore  made,  and  wbicih 
said  apprais^ent  th^  at  that  time  bad 
made,  executed,  and  acknowledged  as  requir- 
ed by  law,  bat  bad  failed  and  refused  to  fil& 
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On  JanuEry  26, 1911,  came  defendants  before 
Wade  8.  Stanfleld,  Judge,  and  made  a  show- 
ing to  the  court,  whereupon  the  coort  found, 
among  other  things; 

'TThat  then  neTer  hu  been,  at  any  time,  an 
appraisement  aa  required  by  law,  made  by  the 
^ardian  appointed  in  this  case,  that  the  aiH 
pointment  of  the  appraisers  b^  tfae  county  coart 
was  void,  and  that  in  tbe  opinion  of  this  coort 
the  writ  of  mandamus  heretofore  iscned  In  tidi 
case  ought  not  to  have  been  Issued  until  no- 
tice was  served  upon  tbe  parties  and  an  oppois 
tunity  given  them  to  be  heard." 

It  also  appears  tliat  on  December  2d  the 
mandate  of  the  court  had  been  obeyed,  and 
ttiat  the  reason  tbe  appraisement  had  not 
been  sooner  filed  was  because  the  appraisers, 
acting  under  the  adrlce  of  tbe  coun^  Judge, 
had  refused  to  file  the  same  until  their  fees 
for  making  same  were  paid.  Thereupon  the 
coort  in  effect  quashed  the  writ  and  ovv- 
ruled  the  motion  of  the  plalntUE  to  tax  de- 
fendants with  the  oofita.  PlalntUE  brings  the 
case  here. 

As  it  appears  from  the  Journal  entry  that 
tbe  hearing  was  for  the  purpose  only  of  tax- 
ing the  eostB,  we  deidlne  to  say  whether  the 
court  erred  In  gnashing  the  writ,  for  the  rea- 
Bon  that  a  d^erminatlon  of  that  question  can 
only  be  useful  In  determlnli^  who  should 
pay  these  costs.  This  case  Is  ruled  by  Fisher 
V.  Lo<Axldge,  85  OkL  860,  ISO  Pac.  136,  where 
we  said: 

"Abstract  or  hypothetical  questions,  discon- 
nected from  the  granting  of  actual  relief,  or 
from  the  determination  ox  which  no  practical  re- 
lief can  follow,  except  tbe  awarding  of  the  costs, 
will  not  be  determined  on  appeaL  out  tbe  canse 
wOl  be  dismissed." 

Dismissed. 


DE  HABT  OIL  CO.  t.  SMITH  et  aL 
(No.  8528.) 

(Supreme  Court  of  Oklahoma.  May  12,  1014J 

(BttUtthuM  bir  the  Court.) 

1.  Apfbal  anp  Brbdb  (I  773*)— Bbixf»-I>e- 

ISNDAHT  IN  EbBOB— FaILUBS  TO  B*IM— RE- 
VIEW. 

Where  idaintlff  in  error  has,  In  compliance 
with  the  rules  of  tbe  court  served  and  med  his 
briet  but  the  defendant  m  error  has  neither 
filed  nor  offered  excuse  for  failure  to  file  brief, 
the  court  ia  not  required  to  search  the  record  to 
find  a  theory  upon  which  the  judgment  may  be 
sustained,  and  may  reverse  the  case  la  accord- 
ance with  the  prayer  of  the  plaintiff  in  error 
if  the  brief  filed  appears  reasonably  to  sustain 
such  action. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  H  8104. 8108-8110 ;  l5ec.  Dig. 
«  773.*] 

2.  Beflevin  (g  01*}— Pkdu  Vaojm  Casb— Ih- 

8TBUCTION8. 

Where  plaintiff  in  replevin  has  made  out  in 
evidence  prima  facie  proof  of  ownerehlp  and 
right  to  immediate  possession  of  proper^,  it  is 
error  to  instruct  tbe  jury  that  if  they  find  "from 
all  the  evidence  that  the  plaintiffs  are  tbe  owners 
of  tbe  property,  and  tlmt  the  same  has  never 
been  sold  by  them,  or  Oroogh  any  court  having 
jurisdiction  to  s«U  the  samot  and  that  there  are 
no  liens  against  the  same  in  favor  of  tiw  defend- 


ants and  against  the  pl^ntUE^  yea  weald  be  ao' 
thorlsed  to  find  for  the  plalntfS^**  as  such  Ib- 
Btmctlon  in  effect  places  upon  plaintiff  the  har- 
den of  proof  specmcally  neganvtav  sndi  aslsa 

and  such  Uens  and  Is  too  broad. 

{Ed.  Note.— For  other  cases,  see  Replevin, 
Gent  Dig.  M  354-3S9;  DecTDlg.  |  91.*f 

8.  Bkplbthc  (H  60*>— Qxheraxi  Denuz<— Et^ 
not. 

In  an  action  In  replevin,  a  general  denial 
of  the  petition  entitles  defendants  to  make  any 
defense  whidi  would  defeat  the  plaintiffs'  daim 
of  ownership  and  right  of  possession. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  K  257-270;  Dec  Dig.  |  69.*] 

Cotumisslonera'  Opinion^  Division  No.  1. 
Error  from  Count?  Court,  Bogera  Connty; 
H.  Tom  McEnight,  Judge. 

Replevin  by  the  De  Hart  Oil  Company 
against  Barl  Smith  and  another.  Jndgraoit 
for  defendants,  and  plaintiff  brlncB  wror. 
Reversed  and  remanded. 

John  T.  Eteard  and  C  B.  Holtniidorll^ 
botti  of  Olaremor^  tor  pUlntlfl  In  orror. 

THAOKBB.  a  Plalotiffs  In  error,  as 
plalntMh  below,  alleging  ownership  and  Tlgbt 
of  immediate  po— coslon  In  aemaelvei  and 
that  dfltendantB  in  error,  who  were  &eteaSr 
ants  below,  unlawfully  and  wrongfully  de- 
tained In  their  posBessltn  certain  personal 
property  ot  the  value  of  M0(^  to  tbelr  dam- 
age by  the  detention  amounting  to  920(L 
brouCht  tblB  Bjctlon  in  replevin  for  said  prop- 
erty and  said  damagw;  and  Qke  detKidants, 
besides  certain  affirmative  allegations  wMch 
at  best  do  not  enlarge  the  iasnea  raised  by  a 
general  denial  (Bancroft-Whitney  Co.  v.  May- 
field,  Constable,  et  al.,  36  Okl.  686,  120  Pae. 
702,  and  Street  v.  Morgan,  64  KaxL  86,  67 
Paa  448),  and  need  not  be  farther  noticed 
here,  answered  by  a  goteral  denial,  which 
entitied  then  to  make  any  defense  which 
would  defeat  plalntUb*  claim  of  owncrah^t 
and  right  of  possession  as  against  than. 
Payne  v.  MoCormlA  Harvesting  Machine  Co., 
U  OkL  818,  66  Pac  287.  The  case  was  tried 
to  a  Jai7,  and  the  verdict  and  judgment  were 
for  d^oidants. 

[1]  PlalntlffiB  in  error  filed  case-made  with 
their  petition  In  error  in  due  time  and,  in  ac- 
cord with  the  roles  of  this  oooit,  liave  served 
and  filed  th^  brief;  but  the  defendants 
have  neither  filed  nor  ottered  excuse  for 
failure  to  file  brief ;  and  In  such  cases  tills 
coort  is  not  required  to  seardi  the  record  for 
a  theory  upon  which  to  sostaln  tiie  judg- 
ment, but  may  reverse  the  same  according  to 
the  prayer  of  the  plaintiffs  In  error  if  thdr 
brief  filed  appears  reasonably  to  sostain  sodi 
action.  See  First  National  Bank  of  Salllsaw 
V.  Ballard  et  aL,  138  Paa  28%  and  cases 
there  dted. 

[Z]  Hie  court,  over  objection  by  plsintifft, 
in  the  fifth  Instraction  to  the  jury,  said: 

"You  are  isBtnicted,  gentlemen  of  tbe  Jury, 
that  If  vou  find  in  this  case,  from  all  the  evi- 
denos,  uiat  the  plaintiffs  are  the  owners  <rf  the 
property,  and  that  the  same  has  never  been 


*Pitr  other  cases  saa  same  topla  and  ssctlon  HUMBHB  In  Dea.  Dig,  A  Am.  Dig.  Ksy-No. 

Digitized  by 


cau>uoH    (ATf  or  sulfhub 


1166 


•old  by  Qua,  vt  throaiJt  uj  court  luiTlnf  jo- 
rifldlcdon  to  mU  tha  Mm*,  and  that  there  are 
no  Ueni  afiut  the  nune  la  tavor  of  the  defend- 
anta  and  againat  tha  plaintiffs,  yon  woold  ba 
aatiioiiMd  to  find  for  the  plaintulk.'' 

This  tnstrnctlon  Is  too  broad«  and  In  ef< 
feet  places  the  burden  upon  plaintiffs  to 
prove  that  the  property  bad  never  been  sold 
by  them,  that  there  bad  been  no  Indldal  sale 
of  the  same  without  regard  to  whether  sach 
sale  affected  their  rights,  and  that  there  waa 
no  lien  ni^on  the  same  in  favor  of  defend* 
ants  and  agalnat  plalntlfb ;  and  in  our  opln- 
lon  this  was  error  neoeaaltattng  ft  reversal 
of  this  caseu 

[I]  In  the  absence  of  proof  that  plaintiffs 
had  sold  the  property  so  as  to  defeat  their 
right  of  recovery  in  this  action,  and  in  the 
absence  of  proof  of  a  jadidal  sale  which 
would  preclude  their  right  of  recovery,  and 
In  the  absence  of  proof  of  a  lieu  under  which 
defendants  acquired  a  right  of  possession,  it 
appears  that  plaintiffs  were  entitled  to  re- 
cover In  the  present  case  merely  upon  their 
prima  fade  proof  of  ownership  and  right 
of  possesBion;  but  the  instruction  under 
consideration,  eq;>ecially  when  considered  in 
connection  with  Instruction  No.  3,  to  the  ef- 
fect that  the  burden  was  upon  plaintiffs  to 
make  out  their  case,  waa  not  satisfied  by 
such  absence  of  proof  of  sales  and  Ileus,  bnt 
required  specific  proof  negativing  the  same. 

If  defendants  desired  to  overcome  plain- 
tiff's prima  fade  proof  of  ownership  and 
right  to  recover  Immediate  possession  and  to 
defeat  plaintiffs'  action  by  showing  that  they 
had  acquired  title  and  right  of  possession  or 
the  right  of  possession  alone  by  virtue  of 
any  sale  of  the  property  by  plaintiffs,  any 
Judicial  sale  of  the  same,  or  any  lien  there- 
on, the  burden  of  proof  was  upon  the  de- 
fendants and  not  tbe  plalntUh  aa  to  inch 
showing. 

At  first  blush  and  without  more  than  a  cas- 
ual examination,  there  appear  to  be  other 
errors  which  might  require  a  reversal  of 
this  case ;  but,  If  there  be  such  other  errors, 
they  are  such  that  we  cannot  think  that  up- 
on another  trial  they  will  be  repeated,  and 
we  deem  It  unnecessary  to  discuss  same 

For  the  reasons  hereinbefore  stated,  this 
case  should  be  reversed  and  remanded  for 
a  new  trlaL 

PER  OUBIAH.  Adopted  Is  whAla 

NICHOLSON  T.  BABNES.   (No.  8701.) 
(Supreme  Court  of  Oklahoma.  Bfay  12,  1914.) 

(BylUbut  ly  ih«  Oomrt.) 
Appeal  and  Ebbob  (|  773*)— 7aii.ubi  to  Felx 

Bbief— DxsiassAL. 

Where  plaintiS  in  error  has  filed  do  brief, 
aa  required  by  rule  7  vt  this  court  (38  OkL  vi, 
137  Pac.  ix),  the  appeal  will  be  dlamlssed  for 
want  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  SlOi,  3106-3110;  Dec. 
Dig.  §  778.»] 


Commtwrfoners*  Oplxdon,  Divlolon  Na  1. 
Error  from  District  Oonrt,  Chemkae  County; 
John  H.  Fitchford,  JtdfB. 

ActLon  by  Mary  O.  Barnes  a^lnat  Sam  P. 
Nicholson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Dismissed. 

A.  A.  I>avidson,  of  Unsk^^ee,  and  J.  I. 
Oonrsey,  of  Tahleqoah,  for  plaintiff  Is  orvor. 
J.  Berry  Kiog,  of  Sahiegiuta,  Cn  defsndast 

in  error. 

BITTENBOTTSB,  O.  Tbe  petltl<ui  in  error 
and  transcript  of  the  record  in  thla  case  was 
filed  in  this  court  March  18,  1912;  neither 
party  has  filed  a  brief,  nor  have  they  offer* 
ed  any  excuse  for  the  failure  to  do  so.  It  ia 
evident  that  the  proceedings  have  been  aban- 
doned. The  petition  in  error  should  there- 
fore be  dismissed  (or  want  of  prosecution  un- 
der rule  7  of  this  court  (88  Okl  vi,  187  Pac. 
ix).  Bads  V.  Ottowa  County  et  al..  188  Faa 
790;  Terry  t.  Coker,  138  Pac.  814. 

PBB  CUBIAK.  Adopted  In  wholes 


CLOUOH  T.  CITY  OF  SUIPHUB  et  al. 
(No.  8546.) 

(Supreme  Goort  of  Oklahoma.  May  12,  1914.) 
CSyltebM  by  the  Oowi.) 

1.  MumOIFAI.  OOBPOBATIOira  (I  671*)— flXM- 
WAI.E  ObBTBUOTION— INJUHOIIOS— iHDCVinU- 
AI.  RlQHT  TO  Sm. 

When  an  obstruction  merely  affects  an  in- 
dividual's rights  in  common  with  tte  public,  to 
pass  over  a  sidewalk,  the  in^vidnal  suffers  no 
mjary  different  in  kind  from  the  puUle,  and  has 
no  private  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations.  Cent  Dig.  ||  1447-1450;  Dec. 
Dig.^671.*r 

2.  Municipal  Oobpobationb  ({  671*)  —  Sn>a- 
WALK  Obstbucttoit— Injunction— Pbivat* 
iNinnDUAX'— Special  Injubt. 

A  private  person,  invoking  the  aid  ot  eaui- 
t7  to  restrain  a  public  Improvement  alleged  to 
be  an  obstruction,  must  allege  some  special  In- 
jury peculiar  to  nersdf,  aside  from,  and  Inde- 
pendent of,  the  general  injury  to  the  public 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  H  1W-14B0;  Dee. 
Dig.  I  671.*^ 

3.  MuNiatPAL  Gobpobaxions  a  671*)  —  Sioi- 
WAI.X  Obstbuoixoti- iKJUNonoH— Pbivatb 

iNniVIDUAX.— Inconvbnikncb. 

Tbe  mere  fact  that  tbe  obstmeUon  in  the 
ddewalk  would  inconvenience  the  plaintiff  in 
going  to  and  from  her  home  to  other  parts  of 
uedty  does  not  constitnte  such  a  epe<3al  dan- 
age  as  to  entitle  her  to  maintain  injunction. 

[Ed.  Noto.— For  other  eases,  see  Munidpal 
Corporations,  Cent  Dig.  U  1447-1460;  Dec 

Dig.  I  en.*! 

Commlsalonen^  Optnlen,  UvlMon  No.  1. 
S^ror  ftom  Dlstrlat  Onut  Hurray  Oonnty; 
B.  McMillan,  Judge. 

Suit  1^  llarT  Glosfl^  agalmt  the  0lt7 
Sulphur,  OfcL,  and  Oeorgia  Ward.  JodcuHat 
for  deCttidantB,  and  plaintiff  brings  cvrar. 
Affirmed. 
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This  SB  an  action  to  wjoin  flie  defmdanta 
from  oonstructlns  a  cement  sidewalk  in  fnmt 
of  lot  4.  In  Uodc  42.  of  Sulphur,  OkL  The 
gionnda  relied  on  for  the  injunction  are: 
That  the  city  had  eatahllshed  a  grade  In 
front  of  lota  4  and  S,  in  >ald  Uock  i  that  the 
plalntlir  had  cuutracted  a  cement  sidewalk 
In  front  of  lot  6,  on  the  grade  so  estabUriied ; 
that,  after  the  constmctlon  of  said  sidewalk 
by  Qie  plaintiff,  the  defendant  Oeocgla  Ward 
refused  to  constmct  a  ddewalk  in  front  of 
lot  4,  in  said  tAotik,  on  Ura  grade  so  estab- 
liiriied,  and  that;  becanse  of  such  refosal, 
said  grade  was  by  the  dty  changed ;  that,  It 
tl»  defendant  be  permitted  to  constract  a 
cement  sidewalk  on  the  new  grade,  the  step 
or  dnp  caused  1herd>y  would  be  a  danger- 
ous obstmctlon  In  said  sidewalk,  making  the 
same  Impaaaabl^  obatmctlug  the  passageway 
to  the  house  and  home  of  lAalnttff,  and  pre- 
rentlng  plaintiff  and  her  family  from  using 
said  sidewalk;  that  It  will  greatly  depreciate 
the  Talne  ofplalntUTs  premises,  will  work  a 
great  and  irreparable  injury  and  damage 
thereto ;  and  that  said  plaintiff  has  no  ade- 
quate remedy  at  law.  To  these  allegations 
the  defendants  demurred  on  the  ground  that 
the  same  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer 
was  by  the  court  sustained,  and  the  cause 
brought  here  for  review. 

Sam  Glough  and  Geo.  M.  Nicholson,  both 
of  Sulphur,  for  plaintiff  in  error.  Ira  M. 
Roberts,  of  Sulphur,  for  defendants  in  error. 

RITTENHOUSB,  a  (after  stating  the 
facts  as  above).  The  plaintiff  was  not  enti- 
tled to  an  injunction  against  the  defendants, 
restraining  them  from  constructing  a  stde- 
walk  on  the  grade  so  changed,  on  the  ground 
that  the  .plaintiff  would  sustain  damages  as 
a  result  of  such  improvement  Plaintiff  hav- 
ing an  adequate  remedy  at  law  for  any  dam- 
ages sustained,  and  there  is  no  special  dam- 
age or  injury  alleged  in  the  petition.  Ed- 
ward r.  Thrash  et  al.,  26  Okl.  472.  109  Pac. 
832,  138  Am.  St  R^.  976 ;  Clemens  v.  Conn. 
Mutual  Life  Ins.  Co.,  184  Mo.  46,  82  S.  W.  1, 
67  I/.  R.  A.  362,  106  Am.  St  Bep.  526 ;  Mc- 
Mahon  &  Perrln  v.  St  Louis,  Ark.  &  Texas 
R.  Co.,  41  La.  Ann.  827,  6  South.  640;  Dele- 
ware  Count's  Appeal,  119  Fa.  158,  13  AtL 
62;  Spencer  v.  Point  Pleasant  Ohio  R,  Co., 
23  W.  Va.  406;  Moore  v.  City  of  Atlanta,  70 
Ca.  611 ;  Fleming  v.  <Xty  of  Rome,  130  Oa. 
383,  61  S.  E).  5 ;  Gray  et  al.  t.  Dallas  Termi- 
nal R.  &  Union  Depot  Co.,  IS  Tex.  Civ.  App. 
158,  36  S.  W.  352 ;  Stetson  v.  C.  &  El.  E.  Oo., 
75  111.  74 ;  City  of  McAlester  t.  McUntray, 
26  OkL  517,  109  Pac  838. 

It  will  be  seen  from  the  aUegattons  of  the 
petition  that  the  obstruction  and  nuisance 
asked  to  be  restrained  is  not  such  a  special 
or  peculiar  injury  to  the  plaintiff  from  which 
equity  will  relieve.  From  such  obstruction 
and  nuisance  alleged  to  exist  the  plaintiff  has 
an  adequate  r«nedy  at  law.  In  order  to  in* 
Toke  aqidty,  idaintlfl  woold  hat*  to  allege 


that  she  would  Buff«  some  Injory  from  tbt 

obstmction  or  nulaanee  which  is  Inlts  natnie 
special  or  peculiar  to  bar,  and  dlfferait  hi 
kind  from  that  to  whldk  the  public  Is  anhject- 
ed.  To  constitate  sniih  apedal  Injnry.  there 
must  be  an  invasion  or  violation  of  plaintiff's 
private  rights,  as  dlstlngiUalied  from  that  to 
whidi  the  pubUc  ia  Injured  or  damaged.  The 
allegations  contained  in  the  petition  are  that 
the  walk  so  cmistracted  on  the  new  grade 
would  cause  a  st^  or  drop  of  about  two  teet, 
which  would  be  a  dangerous  obatroction  and 
thereby  obstruct  said  sidewalk,  making  the 
same  Impassable,  and  which  would  obstruct 
the  passageway  to  the  house  and  home  of 
plaintiff  and  prevent  her  and  her  family  from 
using  said  sidewalk.  These  are  not  allega- 
tions of  a  special  injury  peculiar  to  plaintiff, 
but  such  Injury,  if  any,  as  would  be  CMBmon 
to  the  entire  publla 

It  has  been  said  In  2  Elliott  on  Roads  and 
Streets,  }  851,  that  where  an  unlawful  ob- 
struction merely  affects  an  individual's  rl^t 
in  common  with  the  public,  to  pass  over  Oie 
highway,  the  Individual  suffers  no  injury  dif- 
ferent in  kind  from  the  public  and  has  no  pri- 
vate right  of  action. 

[1]  In  the  case  of  Brown  t.  Florida  (%axi- 
taqna  Ass^  69  Fla.  447.  52  Sontli.  802,  it  was 
held: 

"If  an  unlawful  obstruction  In  a  public  high- 
way merely  interferes  with  the  right  of  pas- 
sage that  is  common  to  all,  and  no  individual 
rights  are  speciallT  or  peculiarly  Injured,  re- 
lief should  be  had  through  the  proper  public 
autboritiea." 

See,  also,  Pedrick  v.  Raleigh  &  P.  S.  R. 
Go.,  143  N.  O.  485,  56  S.  B.  877.  10  L.  Bt  A. 
(N.  S.)  554:  Blflohof  V.  Merchants*  Nat 
Bank,  75  Neb.  838,  106  N.  W.  996,  6  L.  R.  A. 
(N.  S.)  486:  Guttery  v.  Olenn,  201  111.  275,  66 
N.  E.  305 ;  Zettel  v.  West  Bend,  79  Wis.  316, 
48  N.  W.  379,  24  Am.  St  Rep.  71S;  Roberts 
V.  a.  0.  ft  P.  B.  Co.,  73  Neb.  8,  102  N.  W.  60; 
2  L.  R.  A.  (N.  S.)  272,  10  Ann.  Cas.  992. 
It  was  said  in  Joyce  on  Nuisances,  S  218: 
"In  case  of  a  public  nuisance  affecting  the 
highway,  the  right  of  an  individual  to  obtain 
an  injunction  is  not  recognized  unless  he  baa 
suffered  some  private  and  material  damage  or 
injur;  differing  in  kind  from  that  suffered  by  the 
public  at  large.  The  gist  of  the  action  in  thii 
clafis  of  cases  is  the  private  injury,  and  the 

Slaintiff  must  allege  and  prove  some  fecial 
amage  different  in  kind  from  that  soffiered  in 
common  with  the  pobUe." 

[2]  It  was  held  In  Slsklyon  U  ft  M.  Ga  t. 
Rostel,  121  Cal.  611,  63  Pac.  1U8,  that  any- 
thing which  is  an  obstmctlon  to  a  public 
street  or  highway  constitutes  a  public  nui- 
sance, and  a  private  Individual  could  not 
maintain  an  action  to  abate  such  nuisance 
without  alleging  that  the  plalntlfl  woold  suf- 
fer special  injury. 

In  McKay  v.  City  of  Bnid,  26  Okl.  275,  109 
Pac.  620,  SO  Ik  R.  A.  (N.  8.)  1021«  It  was  said: 

"An  action  cannot  be  maintained  by  a  priTste 
person  for  an  Interference  with  or  an  oostruc- 
tloB  in  a  public  highway  constltntlng  a  public 
nuisance,  unless  be  is  thereby  specially  injured 
in  soma  way  net  common  to  tae-pnbUe  atJaigc" 
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[S]  It  Is  alleged  that  the  lots  are  In  the  dty 
of  Sulphur,  and  It  necessarily  follows  that 
there  are  other  lots  and  blocks  in  said  dty, 
and  that  the  drop  of  two  feet  in  the  sidewalk 
would  not  only  Injure  the  plaintiff  but  would 
injure  other  owners  of  lots  in  said  neighbor- 
hood to  the  same  extent.  This  case  is  not 
one  in  which  the  only  manner  of  ingress  and 
egress  to  the  plaintiff's  house  and  home  has 
been  obstructed,  but  the  allegation  Is  that 
the  plaintiff  and  her  family  cannot  use  this 
particular  sidewalk  on  account  of  such  drop 
of  two  feet.  The  mere  fact  that  the  obstruc- 
tion in  the  sidewalk  would  inconvenience  the 
plaintiff  In  going  to  and  from  her  home  to 
other  parts  of  the  dty  does  not  constitute 
such  special  damage  as  to  entitle  .  her  to 
maintain  injundlon. 

We  therefore  conclude  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  demurrer  was 
properly  sustained.  The  canaa  should  there- 
fore be  affirmed. 

PER  OUBIAM.   Adopted  In  wbole^ 


NATIONAL  UNION  t.  KELLET.   (No.  3200.) 
(Snprenw  Court  of  Oklahooaa.   May  12,  1914.) 
(80Ua1m§      the  Court.) 

1.  INBTTSAROB  (i  2&9*)— XlIB  POUOT— BaiAOH 

or  Wabrantt. 

A  breach  of  warranty  that  insured  has  not 
bad  medical  advice  during  the  last  five'  years 
will  render  void  a  contract  of  life  inanrance  con- 
ditioned thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  H  691,  692;  Dec.  Dig.  {  292.*] 

2.  IifsuBAHCK  (I  646*)— Lira  PouoT— Breach 
OF  Wabbahtt— BtiBDm?  o»  Pboop. 

The  burden  of  proof  is  on  the  insurer  to 
■hov  nntrue  tiie  insured's  warranty  that  be  has 
not  had  medlnl  advice  during  the  last  five 
years. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1555,  1646-1668;  Dec.  Dig.  | 
846.*] 

3.  Insusahcb  (I  668*)— WASaAnTT— Bbkaob— 
DmHuxKATioN— Question  or  Fact. 

The  question  as  to  whether  a  statement  <A 

the  Insereid,  warranted  to  be  true,  ia  untrue  is 
ordinarily  one  for  the  jury,  or,  where  a  jury  Is 
waived,  lor  the  judge  as  the  trier  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  -Insurance, 
Cent.  Dig.  H  1556.  1732-1770;  Dec  Dig.  9 
668.*] 

4.  EvinnccE  a  688*)  —  Cbedit  —  MiinTEB  or 

TESnmwa. 

The  manner  in  which  a  witness  testifies 
may  tend  to  discredit  him-. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  2437 ;  Dec  Dig.  |  68a*] 

G.  ImnBAMOE    (f  665*)— ConCLUSIVEHBBS  OF 

Ikermcoinr. 

The  jury,  or  judge  where  a  jury  is  waived, 
is  not  bound  to  find  a  fact  untrue  which  an  In- 
snred  has  stated  and  warranted  to  be  true, 
where,  tn  order  to  do  so,  he  most  believe  the 
indeflidte  testimony  of  a  witness  who  is  cb- 
Tioasly  deficient  tn  memory  in  respect  to  the 
matter  about  which  he  testifies,  whose  answers 
were  frequently  not  responsive  to  the  questions, 


and  whose  testimony  is  inconsistent  with  or  in 
any  manner  contradicted  by  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  H  1666,  1707-1^  i  Dee.  Dig.  | 
666.*] 

CommiBaiooei:^  Opinion,  DMalon  Ko.  1. 
EhTor  from  County  Court,  Pottawatomie 
County ;  Ross  F.  Lockrldge,  Judge. 

Action  by  Onle  M.  Kelley,  benefldary, 
against  the  National  Union,  a  llfie  insnrance 
corporation,  on  a  policy.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
flrmed. 

GUbert  &  Bond,  of  Oklahoma  City  (Geo.  P. 
KIrby,  of  Toledo,  Ohio,  of  counsel),  for  plain- 
tiff In  error.  S.  P.  Freeling,  E.  E.  Hood,  and 
I.  C.  Saunders,  all  of  Shawnee,  for  defend- 
ant in  error. 

THACKEE,  C.  Plaintiff  in  error  will  be 
desljrDated  as  defendant  and  defendant  In  er- 
ror as  plaintiff.  In  accord  with  their  respec- 
tive titles  In  the  trial  court. 

Plaintiff,  as  benefldary,  sued  and  recovered 
Judgment  for  |1,000  against  defendant,  a 
fraternal,  mutual,  beneflclal,  insurance  asso- 
dation,  upon  a  policy  of  insurance,  or  bene- 
fit certificate,  Issued  May  26,  1910,  In  compli- 
ance with  the  application  and  upon  the  life 
of  plaintiff's  husband,  Alvis  M.  Kelley,  who 
died  November  28, 1910,  a  member  of  defend- 
ant's HcLoud  Council  No.  41. 

The  said  benefit  certificate  redtes: 

"This  certificate  is  granted  upon  the  express 
condition  that  all  statements  and  recommenda- 
tions made  by  said  member  In  his  application 
for  manbarsblp  in  said  conncil  and  all  state- 
ments to  the  medical  examiner  by  him  are  true. 
♦  •  *  The  application  of  the  member,  a 
copy  of  which  is  hereto  attached,  and  hereby 
made  a  j;>art  of  this  certificate.  This  certificate, 
the  articles  of  incorporation  of  the  Natioiml 
Union,  the  laws  now  in  force  or  hereafter  en- 
acted, and  the  said  application  for  membership 
shall  constitnte  the  contract  between  the  sain 
National  Union  and  the  said  memtier.  *  •  * 
If  these  conditions  are  faithtolly  complied  with, 
the  National  Union  hereby  promises  and  agrees 
to  pay  out  of  its  benefit  fund  to  Onie  M.  Kelley. 
wife,  11,000.00,"  pursuant  to  the  provisions  of 
the  laws  of  the  order  upon  proof  of  dwtb  of 
said  AWis  M.  Elell^,  and  uppn  snrr^Dder  of 
this  certificate. 

The  application  mentioned  In  said  certifi- 
cate contains,  among  other  thln^,  the  fol- 
lowing: 

"I  hereby  consent  and  agree  that  any  untrue 
statements  made  above,  or  to  the  medical  ex- 
aminer, or  any  concealment  of  facts  by  me  in 
this  application,  in  regard  to  my  health,  habits, 
or  circumstances,  personal  or  family  history, 
or  my  suspension  or  expulsion  from  or  volun- 
tary severing  of  my  connection  with  the  onler, 
Bfaali  forfeit  the  right  oi  myself  and  my  family 
or  beneficiary,  to  all  benefits  and  privileges 
therein.    *   •  • 

"Medical  Examiner's  Blank. 
*  ■      •       •        *       •       •  • 
''13.  A.  For  what  have  you  had  medical  ad- 
vice during  the  last  five  years.    A.  No.  B. 

Dates?    B.  .    C.  Duration?    O.  . 

D.  Name  and  address  of  physician  or  pfaysidans 

consulted?    D.   . 

"14.  Have  you  named  eveiything  for  which 
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you  have  had  medical  advice  daring  the  last 
flye  7«an7   Anawer  yea  or  no.    Yes.    *   •  • 

*^6l  Have  joxx  ever  had  any  of  the  follow- 
lac  dlaordeiB  or  diseases?  *  *  •  Oancer  or 
airr  tomoi?  No.  *  •  • 

"I  hereby  warrant  that  the  answera  to  the 
aboTe  QQeations  are  true.    •  • 

The  defendants  own  medical  examiner.  Dr. 
M.  C  Hill,  made  personal  examination  of  the 
Insured  at  the  time  of  the  latter's  applica- 
tion, and,  In  answer  to  the  20  questions  he 
was  required  to  answer  by  defendant's  print- 
ed form  of  application  used,  this  examiner 
certified  to  facts  indicatliig  the  Insured  to  be 
in  fit  physical  condition,  including  as  one  of 
his  answers  the  fact  that  this  examiner  be- 
lieved the  Insured's  foregoing  answers  to  be 
true. 

The  defendant's  answer  alleged  that  each 
and  all  of  the  foregoing  answers  of  Alris  M. 
Kelley  In  said  medical  examination  were  not 
true,  in  that  he  had  bad  medical  advice  dur- 
ing the  last  five  years  preceding  the  date  of 
his  application.  In  that  be  had  not  named  ev- 
erything for  which  he  bad  had  medical  advice 
during  the  last  five  years  preceding  the  date 
of  his  application,  and  in  that  be  was  afflict- 
ed witb  cancer  at  the  time  he  made  said 
application,  and  at  said  time  knew  and  had 
been  advised  by  bis  pbyslclau  that  he  was 
80  afflicted.  The  said  answer  further  alleges 
that  the  said  answers  of  the  said  ,Alvls  M. 
Eell^  were  warranties  on  his  part 

There  is  no  allegation  of  frand  upon  the 
part  of  the  said  Alvls  U .  Keller,  nor  on  tiie 
part  of  the  plaintiff,  and  the  defendant  rests 
its  defense  enllr^  iqion  the  proposition  that 
said  answers  were  warranties,  and  not  mere 
representations,  and  were  untme. 

[1]  We  think  It  dear  that  these  answers 
were  warranties,  and,  if  nntme,  the  policy 
is  void.  limlnent  Household  at  Coltimbian 
Woodmen  t.  Prater,  24  Okl.  214,  108  ^c. 
658,  23  L;  B.  A.  (N.  S.)  917,  20  Ann.  Gas.  28T. 

TbB  Jonrnal  mtry  of  Judgment  rentes, 
among  othere^  the  following  findings  by  the 
court: 

"*  •  *  And  that  all  of  the  statements 
made  to  the  said  physician  bv  the  said  Alvis 
H.  Kelley  at  said  time,  be,  the  said  Alvis  M. 
Kelley,  beUeved  to  be  true.  •  *  •  That  all 
of  the  statements  contained  in  the  application 
of  the  said  Alvis  M.  Kellev,  deceased,  at  the 
time  that  he  made  application  for  said  insur- 
ance, and  that  all  of  the  statementa  made  by  the 
■aid  Alvia  M.  Kelley  to  the  oamli^big  physi- 
cian, and  that  all  of  the  atat^enta  contained  in 
or  made  a  part  of  the  insurance  policy  made  by 
the  said  AItIb  M.  Ketley,  were  made  by  him, 
believing  that  the  same  were  true  at  the  time 
they  were  made,  and  that,  if  any  of  said  atate- 
menta  so  made  by  the  said  Alvis  H.  Kelley  were 
not  true  in  fact,  he  had  no  knowledge  of  their 
falsity,  and  were  made  by  him  in  good  bidi, 
believing  that  all  of  said  statements  were  true. 

These  flndlngSt  In  effect,  admit  that  some 
one  or  more  of  the  statements  made  by  the 
Insured  may  have  been  untme ;  but  they  do 
not  specify  which  ones  may  bave  been  so, 
nor  affirmatively  find  any  untrue. 

[2]  The  plalntue  having  made  out  a  prima 
fade  ease  as  to  every  material  allegation 


upon  whlcli  she  must  rely  for  recovery,  tiie 
burden  of  proof  was  upon  defendant  to  show 
breach  of  warranty,  and,  in  doing  so,  to  prove 
that  one  or  more  of  the  said  answers  of  the 
insured  were  untrue,  2  Briefs  on  Law  of  In- 
surance (Oooley)  1181;  8  Id.  1964-1971;  8 
Joyce  on  Ins.  S  1977 ;  11  Am.  Dig.  (Dec.  Bd.) 
646  a) ;  Owen  v.  U.  S.  Surety  Co.,  88  Okl.  123, 
181  Pac.  1091;  Continental  Casaalty  Go.  t. 
Owen,  88  Okl.  107,  181  Pac.  1064;  Rnpert  v. 
Sup.  Ot.  U.  O.  94  Minn.  298,  102  N.  W. 
715. 

The  only  remaining  question  In  the  case  Is 
as  to  whether  the  court,  under  all  the  evi- 
dence, was  legally  bound  to  have  found  that 
one  or  more  of  the  said  answers  were  ontrne; 
and  this  brings  us  to  a  review  of  the  authori- 
ties and  of  the  evidence  In  this  regard. 

[3]  The  general  principle  that  the  qnesUon 
as  to  a  breach  of  warrant?  Is  <me  for  ttw 
Jury  (or  judge  where  Jury  is  waived  is  stat- 
ed in  Boos  V,  World  Mutual  Ufe  Ins.  Co.,  64 
N.  Y.  286,  and  Provident  Savings  Life  As- 
surance Society  V.  Hadley,  102  Fed.  856.  43 
C.  C.  A.  25,  affirming  (C.  O.)  90  Fed.  890; 
and  It  appears  to  be  well  settled  that  the 
question  as  to  the  falsity  of  the  statement 
and  the  intent  of  the  applicant  Is  for  the 
Jury  (or  Judge  when  a  Jury  Is  waived).  8 
Briefis  on  the  Law  of  Xnsnrance  (Oool^  1978, 
1979. 

[i]  The  case  of  Moore  v.  First  National 
Bank  of  Iowa  City,  30  Okl.  623. 121  Pac.  626. 
in  eff^t,  shows  that,  while  the  trier  of  a 
question  of  fact  may  not  arbitrarily  disre- 
gard the  testimony  of  a  witness  which  Is  not 
inherently  Improbable  nor  contradicted  or 
discredited  by  other  Sfvldence  or  circom- 
stances,  such  trier  is  not  obliged  to  believe  a 
witness  where,  as  a  conscientious  person 
seeking  the  truth,  such  trier  finds  the  witness 
discredited  by  his  bias,  by  his  inconsistrat 
and  contradictory  statements,  or  by  the  lack 
in  any  respect  ot  probative  value  in  his  tes- 
timony, especially  ^ere  bis  testimraiy  Is  also 
contradicted  by  or  Incmslstent  with  evldmce 
extraneous  to  bis  own,  or  by  the  drcom- 
stances  of  the  case,  notwithstanding  tbe  ab- 
sence of  any  evidence  which  immediately,  di- 
rectly, and  spedflcally  contradicts  him.  Beat- 
ty  V.  Beatty,  151  Ky.  547,  162  S.  W.  640; 
Great  FalIIs  Mfg.  Go.  v.  New  York  Cent  ft 
H.  R.  Co.,  214  Mass.  446,  101  N.  D.  097; 
Bassity  v.  Welch,  212  Mass.  338,  99  N.  E.  95 ; 
Schumacher  v.  Kansas  City  Breweries  Co., 
247  Mo.  141,  152  8.  W.  13 ;  Leavitt  v.  Thurs- 
ton, 38  Utah,  351,  113  Pac.  77;  Zart  v.  Sing- 
er Sewing  Macb.  Co.,  162  Mich.  387,  127  N. 
W.  272;  Succession  of  King,  124  La.  805,  50 
South.  735. 

[4]  That  the  manner  in  which  a  witness 
testliies  may  be  a  drcumstance  tending  to 
discredit  him,  see  the  following  additional 
cases:  Connelly  v.  III.  Cent  Ky.  Co.,  133  Mo. 
App,  310,  113  S.  W.  233 ;  Galveston,  H.  ft  3. 
A.  R.  Co.  V.  Murray  (Tex.  Clv.  App.)  99  S. 
W.  144.  Also  see  Wells  t.  Wella^  186  Fac. 
7Sa 
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The  oxOy  evidence  tendlnfr  to  prove  tliat 
either  of  the  foregoing  warranted  answere  of 
the  Insured  were  untme  is  the  testlmonr  of 
a  witness  produced  by  the  defendant,  who 
testified  in  effect  tliat  he  was  a  physician; 
that  he  had  known  the  Insured  ever  since  the 
latter  came  to  McLoud ;  that  the  Insured  bad 
come  to  witness  on  the  street,  in  the  drug 
store,  and  in  his  office,  and  bad  consulted 
witness  about  his  condition ;  that  he  always 
prescribed  for  him  at  the  office  or  drug  store ; 
that  most  of  the  medicines  he  prescribed 
"were  just  to  take  the  malaria  out  of  him"; 
that  the  insured  stopped  coming  to  him  about 
in  April,  before  the  said  application  was 
made  for  insurance ;  that  he  detected  that  the 
insured  bad  enlargement  of  the  spleen  and 
informed  him  of  the  fact  about  two  years 
before  his  death,  although  be  was  not  sure  as 
to  when  it  was ;  that  the  enlargement  of  the 
spleen,  continued  during  witness'  attention  to 
him,  was  caused  by  malaria,  which  was  com- 
mon in  that  section  of  the  country ;  that  he 
attended  upon  the  insured  in  bis  last  alA- 
ness,  whldi  lasted  about  three  weeks ;  that  he 
certified  to  ttie  Insurance  company  that  the 
insured  died  ef  cancer  of  the  stomach  and 
spleen  (whlcih  certificate  was  under  oath,  and 
without  qnaliflcation)  as  be  had  to  specify 
something  and  thought  that  was  the  cause  of 
death,  but  that  he  did  not  know  that  he  had 
cancer,  nor  what  caused  his  death ;  that  he 
thoo^t  malaria  had  caused  him  to  hare 
cancer,  and  he  had  examined  lilm  for  cancer; 
and  that  the  Insured  had  never  been  sick  In 
bed,  and  he  had  never  visited  him  at  his 
borne  nor  known  of  bis  quitlng  work  nntll  his 
last  aii^ess,  whidi  terminated  In  his  death 
about  three  weeks  after  it  oommenoed.  The 
testimony  of  this  witness  is  somewhat  nn- 
eatisf  actory,  In  that  it  Is  not  made  <dear  as  to 
what  portion  of  the  same  relates  to  the  con- 
dition of  the  insured  beSdn  and  what  portion 
to  his  condition  after  his  appUcation,  and  is 
somewhat  defective,  in  that  there  is  mani- 
fest deficiency  in  memory  of  witness,  espe- 
<lally  in  respect  to  dates  and  as  to  ttme  in 
general,  and  in  answer  to  one  Question  by 
plaintUTs  counsel  he  said  that  he  had  told 
counsel  that  be  was  in  the  dark  and  did  not 
remember  modi  about  this  case,  In  that  his 
answers  were  frequently  not  responsive  to 
the  questions,  and  indicated  want  of  efficient 
attrition  to  the  same,  and  in  that  the  wit- 
neas'  testimony  Is  not  definite  and  certain 
in  respect  to  the  charactw  of  advice  sougpbt 
and  given,  or  <Aaracter  of  complaint  made 
by  insured,  prior  to  the  time  of  the  Insured's 
appUcatbm  to  the  defendant,  although  It 
Bcenu  that  Idi  testimony  to  the  Insored's  com- 


plaint of  pain  in  Us  stde  and  to  oonanlta- 
tions  on  account  of  bilious  attadv  most  fair- 
ly, If  not  necessarily,  be  referred  to  that  time. 
We  do  not  mean  to  Indicate,  however,  any 
opinion  as  to  whether  casual  advice,  without 
thought  of  compensation  on  account  of  slight 
indisposition,  nor  what  else,  will  constitute 
"medical  advice"  within  the  meaning  of  the 
said  questions  answered  by  the  insured. 

The  plaintiff  testified  in  effect  that  .she  and 
the  insured  had  been  married  about  twenty- 
five  years,  and  were  living  together  at  the 
time  of  his  death;  that  they  had  lived  in 
McLoud,  where  he  died,  about  fotir  years; 
that  she  did  not  think  he  would  have  had 
medical  attention  without  her  knowledge  (to 
whldi  statement  there  was  no  objection) ; 
and  that  until  about  three  weeks  before  he 
died  be  had  been  in  good  health,  bad  not  con- 
sulted a  physician,  and  had  not  had  medical 
advice  or  attention,  so  far  as  she  knew,  dur- 
ing the  four  years  they  had  lived  in  Mc- 
Loud, except  that  after  he  was  insured,  and 
In  June,  1910,  the  physician  upon  whose  testi- 
mony defendant  relies  attended  upon  him 
and  treated  blm  for  biUoasoess,  and  that  un- 
til Ills  last  three  weeks  of  sldcnees,  which 
came  on  suddenly,  he  had  worked  steadily. 
Two  other  witnesses  who  knew  the  deceased 
during  the  time  of  hla  residence  in  McLoud 
testified  anbBtantlaUy  to  the  same  effect  as  did 
plaintiff,  and  the  report  and  testimony  of  de* 
fondant's  medical  examiner  also  tends  to 
disprove  the  testimony  of  the  pl^dan  testi- 
fying tliat  the  Insured's  answers  were  untrue. 

It  must  be  conceded  that  the  record  dis- 
closes very  tew,  and  not  very  strong,  con- 
siderations wliich  tend  to  warrant  the  trial 
court's  declination  to  acc^t  the  testimony  of 
defwdant's  said  witness,  b^thor  with  the 
reasonable  inferences  which  might  have  bem 
deduced  therefrom  In  favor  of  defendant;  as 
establishing  the  untruthfulness  of  the  insur- 
ed's answers  to  the  aforesaid  qnesttons  to 
the  efCect  that  he  had  not  had  medical  advice 
during  the  lout  five  yean  preceding  bis  w 
^cation;  but,  In  view  of  the  loeeiunptlona 
we  are  bound  to  Indulge  In  taTor  of  the 
truth  of  the  anawers  of  the  insured,  and  nt 
the  correctness  of  the  judgmoit  rendered  by 
the  trial  cour^  and  upon  a  consldemtlon  of 
the  whole  caoe,  vre  are  of  opinion  that  we 
should  not  say  that  the  trial  oonit  was  on* 
warranted  in  not  finding  an  nntnith  and  oon- 
sequent  breach  of  warranty  In  said  answers, 
and  we  are  therefore  of  the  opinion  that  the 
judgment  of  tiiat  oomt  ihoold  be  affirmed. 

PBB  CUBIAU.  Adopted  In  irtaOB. 
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OHIOAOO,  R.  I.  &  P.  RT.  CO.  T.  DI6GS. 

(No.  347&.) 

(Snprem*  Gonrt  of  Oklahoma.  Hay  12,  1914J 

fSvUaJmt  Iv  the  OowrtJ 

1.  Gabbxebi^  (f  185*)— CoNNBcnifo  OABuna 

— iNJtlET  TO  Goods— PBMUMPTlONfl. 

Where  goods  shipped  over  several  connect- 
ins  lines  are  found  to  be  injured  when  ther 
rvach  their  deatiDati<Hi,  there  to  no  preaamp- 
tion  that  the  iujuir  occurred  vhile  tM  gooda 
were  in  the  hands  of  the  first  carrier. 

[Ed.  Note^For  other  cases,  see  Carrier*, 
Cent  Dig.  IS  835-860;  Dec  Dig.  {  185.*] 

2.  Cabsiebs  (I  177*)— CoNNECTiNQ  Cabbiebs 
—Initial  Gabubb'b  LiABiurr— Tbbiuna- 

TZON— SrATTTTBB. 

If  a  common  carrier  aeeepta  iieisht  for  a 

place  beyond  hla  nsnal  route,  he  most,  unless  he 
stipulates  otherwise,  deliver  it  at  the  end  of 
his  route  In  tliat  direction  to  some  other  com- 
petent carrier  carrying  to  the  place  of  address, 
or  connected  with  those  who  thus  carry,  and  hto 
liabilltj  ceases  upon  making  such  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  is  775-789,  791-803;  Dec.  Dig.  { 
177.*] 

3.  Cabriebs  (S  177*)— Connbcxino  Cabkiem 
— INJTJBT  TO  Fbbxght— Notice  bt  IimxAL 
Oabbieb. 

If  freight  addressed  to  a  place  beyond  the 
usual  route  of  the  common  carrier  who  first  re- 
ceived it,  is  lost  or  injured,  he  must,  within  a 
reasouable  time  after  demand,  give  satisfactory 
proof  to  the  consignor  that  tlie  loss  or  injury  did 
not  occur  while  it  was  in  Us  charge,  or  he  will 
be  himself  liable  therefor. 

[Ed.  Note.— E\>r  other  caaea,  see  Oarriers, 
Cent.  Dig.  H  775-789,  791-iroi  Dea  Dig.  S 
177.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Johnston  Coun- 
ty- ;  Nick  WoWfe,  Judge. 

Action  by  L.  A.  Dlggs  against  the  Chicago 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  tor  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

TblB  action  ma  brouj^t  to  ncoTer  daiur 
ages  tor  dday  in  tranaportallon  of  household 
goods  from  Milbum,  Okl.,  to  Cmaher.  Okl. 
The  goods  were  d^lvered  to  the  Chicago, 
Rock  Island  &  Padflc  Railway  Company  at 
their  Uilbum  station  on  the  22d  day  of  No- 
vember, 1909,  by  L.  A.  Dlggs,  and  consigned  to 
O.  Q.  Does  at  Omsber,  OkL,  a  town  on  the 
line  of  the  Atchlstm,  Topeka  A  Santa  V6 
Railway  Company,  and  were  received  by  the 
agent  of  the  latter  road  on  the  Ist  day  of 
December.  1909,  at  the  staticm  of  Daugher- 
ty,  which  ins  the  nearest  station  to  Crush- 
er, Okl.,  at  which  an  agent  was  maintained, 
the  same  was  about  four  miles  distant  Upon 
receipt  of  aatd  household  goods  the  agent  at 
Dau^erty  notified  C.  O.  Dues  at  Crasher, 
Okl.,  of  the  receipt  of  said  goods,  as  pro- 
vided bj  the  rules  of  the  railway  company. 
The  defendant  was  the  initial  carrier,  and 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  the  delivering  carrier,  and  the 
shipment  was  an  intrastate  one.  The  de> 
livering  carrier  received  the  gooda  within  a 


reasonable  time  after  the  shipment  was  made 
from  MUbum. 

The  petition  sets  forth  that  the  goods  were 
lost,  and  could  not  be  found  until  May.  1910; 
that  when  found  the  goods  were  at  Dangher- 
ty,  OkL,  in  the  possession  of  the  Ab^son, 
Topelca  &  Santa  F6  Railway  Company;  that 
the  canned  fruit  In  said  shipment  was  fro- 
zen durli^  the  delay,  the  cans  bursting  and 
spilling  th^  contents  over  the  various  goods, 
greatly  damaging  same ;  tliat  the  negUeence 
charged  consisted  of  allowing  the  goods  to 
become  lost  and  remain  imcared  for  for  a 
long  period  of  time. 

The  agent  at  Dangherty  testified  tliat  he 
received  the  goods  on  December  1,  1909.  and 
held  them  until  June.  1910,  when  they  were 
returned  to  Milbam  upon  the  order  ot  tba 
consignor. 

a  O.  Blake,  H.  B.  Low.  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  m  Reno,  for  plalntlfl  In 
error.  P.  B.  H.  Shearer,  of  Tishomingo,  for 
defendant  tn  error. 

RITTBNHOUSE,  a  (after  stating  the 
facts  as  above).  The  record  in  this  case  la 
silent  as  to  whether  the  Injury  to  the  house- 
hold goods  occurred  while  the  same  were  In 
the  poeseaalon  of  the  initial  carrier  or  the 
oonnectliig  carrier.  In  ttw  abeoice  of  proof 
on  the  qneBttan  as  to  wtietber  the  Injuxy  oc- 
curred Willie  tbib  floods  were  in  poneadim  of 
the  initial  or  the  connecting  carrier.  It  will 
be  pEesmued  that  the  gooda  were  In  t3w  same 
oondUlcm  yfbea  dellvwed  to  tlie  connecting 
carrier  that  they  were  in  when  received  by 
the  initial  carrier,  and,  if  the  shipment  was 
damaged  when  It  readied  tt>  destlnatlai. 
there  la  no  presnmptloa  tbat  ttie  Injury  oc- 
curred while  me  goods  were  In  the  hands  of 
the  Initial  carrier. 

[I]  **Wheie  goods  shipped  ow  several  con- 
necting lines  are  found  to  be  injured  when  they 
reach  their  destination,  there  is  no  presumption 
that  the  injury  occurred  while  the  goods  were 
in  tiie  hands  of  tfie  first  carrier."  Farmington 
Mercantile  Co.  v.  C,  B.  ft  Q.  R.  Co.,  166  Mass. 
164,  44  N.  E,  131;  St  L.  &  S.  F.  Ry.  Co.  v. 
McGivuey,  19  OkL  361.  91  Pac.  693;  St  L. 
I.  M.  &  S.  Ry.  Go.  V.  Carlil^  36  Okl.  118,  128 
Pac.  690. 

It  is  argued  by  the  plaintiff  that  inasmuch 
as  he  demanded,  within  a  reasonable  time, 
proof  that  the  loss  or  injury  did  not  occur 
while  the  shipment  was  In  charge  of  the  de- 
fendant, that,  under  section  SIS,  Comp.  Laws 
1909,  the  initial  carrier  would  be  liable  for 
such  Injury.  We  have  examined  the  evi- 
dence of  the  plaintiff  very  carefully,  and  can- 
not find  where  a  demand  of  this  character 
was  made.  The  evidence  we  are  asked  to 
construe  to  bring  the  plaintiff  within  the  pro- 
visions of  said  section  to  as  follows: 

"Q.  Then  what?  A.  We  started  In  and  went 
back  down  to  Milbum.  Q.  What  did  you  do 
when  you  got  there?  A.  I  asked  about  the 
goods.  Q.  Who?  A.  I  asked  the  Ment  He 
said  he  sent  them  off  on  Saturday  after  we  tel- 
ephoned.    Q.  Where    to?     A.  To  Cradier. 


•For  othM-  euMB  see  ssbm  topia  end  seoUgn  NUICBBB  la  Deo.  Dig.  *  Am.  Dig.  Kar-MOb  gwlis  A  Rep'r  ladexis 
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•  •  •  Q.  How  long  did  yoa  wait  for  an  an- 
swer? A.  Wa  waited  on;  I  don't  remember  jnat 
liow  lone;  it  was  two  or  three  months  I  reckon. 
Q.  Before  yoa  got  any  word  at  all?  A.  We  neT- 
er  did  get  any  word  or  hear.  Q.  Did  Ton  ever 
get  an;  bearing  at  all?  A.  Not  from  that  com- 
plaint. Q.  What  information  did  Mr.  Marshal 
ever  give  yoQ?  A.  He  never  did  give  me  none. 
Q.  How  often  did  yon  go  there  to  the  agent? 
A.  We  were  down  there  every  week  or  bo  try- 
ing to  see  if  h«  coadd  bear  where  th^  were. 
Q.  What  iM  ha  say?  A.  Tbey  codM  not  find 
where  they  were." 

It  will  be  noticed  that  the  demand  made 
consisted  of  an  Inquiry  abont  the  goods; 
that  is,  the  consignor  wanted  to  know  where 
ttae  goods  were,  not  that  he  wanted  to  lay 
the  fonndatlon  for  a  damage  suit  against 
the  initial  carrier  by  demanding  whether  the 
loss  or  injury  occurred  on  the  initial  or  con- 
necting lines,  as  provided  by  section  516, 
anpra,  but  wanted  to  locate  the  present 
whereabouts  of  his  shipment 

It  was  held  in  the  case  of  St  L.  A  S.  F.  XL 
Co.  T.  McQlyney,  supra: 

'"The  statute  was  enacted  primarily  for  the 
benefit  of  the  shipper,  but,  when  he  fails  to 
avail  himself  of  its  conditions  in  the  first  In- 
stance, and  sues  the  first  carrier  withont  such 
demand,  he  cannot  then  take  advantage  of  its 
provlrions  aftev  the  first  carrier  has  been  put 
to  the  troidile  and  expense  of  defending  an  ac- 
tion against  it" 

It  Is  evident  fibat  the  plaintiff  did  not 
bring  hlms^  within  the  provisions  of  sec- 
tion 515,  supra,  and  therefore  cannot  claim 
the  benefits  derived  from  that  section. 

[2]  The  next  question  arising:  "Wlien  does 
the  liability  of  the  Initial  carrier  cease?^ 
Under  section  614,  Comp.  Laws  1909,  It  is 
provided: 

"If  a  common  carrier  accepts  freight  for  a 
place  beyond  his  usual  route,  he  mast,  unless  be 
stipulates  otherwise,  deliver  it  at  toe  end  ot 
bis  route  in  that  directimi  to  some  other  oom- 
petent  carrier,  canring  to  the  i^ace  of  address, 
or  connected  wllA  uose  who  thus  carry,  and  his 
liability  ceases  upon  making  such  delivery." 

Under  this  statute  the  Initial  carrier,  in 
accepting  an  intrastate  shipment  of  freight 
to  a  point  beyond  its  own  line,  must  deliver 
the  same  to  the  connecting  carrier,  and,  hav- 
ing made  such  delivery.  Its  liability  ceases. 
C,  R.  I.  A  P.  By.  Ca  V.  Walker,  29  Okl.  866, 
119  Pac  993;  St  L.  A  S.  P.  R.  Co.  v.  McGiv- 
ney,  supra;  Mich.  O.  R.  R.  Co.  v.  Min. 
Springs  Mfg.  Co.,  83  U.  S.  (19  Wall.)  318  (see 
notes),  21  L.  Ed.  297 ;  A.,  T.  &  S.  F,  R.  Co. 
V.  Rutherford,  29  Okl.  860,  120  Pac.  266. 

The  defendant  at  the  close  of  the  evidence, 
asked  for  a  peremptory  instruction,  on  the 
theory  that  it  was  presumed  from  the  evi- 
dence that  the  shipment  was  in  the  same 
condition  when  it  was  delivered  to  the  con- 
necting carrier  that  it  was  In  when  received 
by  the  initial  carrier,  and  that  the  liability 
of  the  initial  carrier  ceased  when  a  delivery 
was  made  to  the  connecting  carrier. 

[3]  The  evidence  offered  by  the  plaintiff 
was  insufficient  to  establish  a  cause  of  ac- 
tion: First,  plaintiff  ftiled  to  prove  that  the 


defendant  the  CSilcago,  Bode  Island  ft  Pacific 
Railway  Company,  which  was  the  initial  car- 
rier, lost  or  Injured  the  shipment  complained 
of;  and,  second,  the  plaintiff  failed  to  show 
that  a  demand  was  made  on  the  initial  car- 
rier for  satisfactory  proof  that  the  loss  or 
injury  complained  of  did  iK>t  occur  while  it 
was  in  the  charge  of  the  first  carrier;  and, 
third,  that  plaintiff  alleged  and  proved  that 
the  goods  were  delivered  by  the  Initial  car- 
rier to  the  connecting  carrier,  Atchison, 
Topeka  &  Santa  V6  Railway  Company,  and 
held  by  said  connecting  carrier  at  Dangher- 
ty,  Okl.,  untU  May,  1910. 

It  is  therefore  apparent  that  the  plaintiff 
failed  to  prove  the  allegations  of  his  petition, 
and,  as  all  the  l^al  questions  involved  in  this 
cause  have  been  heretofore  decided  by  otir 
own  Supreme  Court  we  do  not  deem  It  neces- 
sary to  discuss  the  subject  further. 

The  cause  should  therefore  be  rerexaed 
and  remaDdAd. 

PBROURIAU.  Adopted  Id  wbotou 


McKELIiOP  et  ux.  v.  DEWITZ  at  aL 

(No.  S661.) 

(Supreme  Court  <A  Oklahoma.   May  12,  1914D 

1.  BbOXDB  <|  10*)— BISHT  to  TEKUirATB  Bl> 

A  written  contract,  whereby  the  owner  of 
real  estate  platted  into  lota  and  blocks  as  an 
addition  to  a  citr.  designates  the  other  party  to 
the  contract  as  his  agent  to  sell  such  Iota  at  a 
Bi>ecified  price,  and  agrees  to  pay  the  agent  a 
named  per  cent,  of  the  proceeds  of  sale  as  his 
compensation,  and  also  to  allow  him  a  definite 
interest  in  the  Iota  remaining  after  a  sufficient 
nmnl>er  have  been  disposed  of  to  disehaxge  a 
mortgage  debt  against  the  property,  and  where- 
in the  agent  agrees  to  pay  all  the  expenses  in- 
curred In  selling  the  lots,  and  also  one-half  of 
the  mortgage  indebtedness  against  the  same. 
SM,  Quit  such  «mtract  is  not  "a  powar  cou- 
pled with  an  Interest"  and  creates  between  the 
parties  the  relation  of  principal  and  i^^t^  and 
the  relationship  may  be  terminated  at  tiie  will 
of  the  principal. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  1 11;  Dec.  Dig.  f  10.*] 

2.  Pbinctpal  and  Agbnt  (i  33*>— Right  to 
Tebuikatx  Relation— a  Powxa  Couplbd 
WITH  AN  Interest. 

A  contract  of  agency  is  revocaUe  at  the 
will  of  Uu  principal,  unless  the  contract  con- 
stitutes "a  power  coupled  with  an  interest" 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  I  B4;  Dee.  Dig.  I  38.*] 

8.  PHINCXPAJ.  AlfD  AOXNT  (§  34*)- AOKfOT— 
"POWSB  GODFLBD  WITH  AN  INTEBEST." 

The  phrase  "a  power  coupled  with  an  in- 
terest" means  a  writing  creating  in,  conveying 
to,  or  vesting  in  the  agent  an  interest  or  estate 
in  the  thing  or  property  which  is  the  subject  of 
the  agency,  as  distingaished  from  the  proceeds 
or  result  of  the  exercise  of  the  agency.  The 
estate  or  interest  vested  or  created  in  the  agent 
must  be  sndi  as  the  agent  could  convey  in  his 
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own  name  In  Uw  event  of  the  death  of  the  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aient,  Gent  Dig.  {  65 ;  Dec  Dig.  S  34.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  547S-5480;  toI.  8.  p.  77SS.1 

4.  FBIHOIPAL  AKD   AGENT   (|  41*)— BSTOOl.- 
TION  OF  AOENOT— DaUAOIS. 

Ttie  prindpaL  having  the  power  to  revoke 
an  agency,  is  bable  In  damages  If,  by  the  revo- 
cation, substantial  injury  is  Bnetained  by  the 
agent. 

[Bd.  Note.— For  other  caMi,  see  Princ^  and 
Agent,  Dee.  Die.  i  4L*] 

Ckimmissloners*  Opinion,  Dlvlalon  No.  2. 
Error  from  District  Court,  Hnskogee  Gmm- 
t7;  R.  p.  De  Oraffenried,  Judge. 

Action  by  A.  A.  McKellop  and  wife  against 
P.  W.  H.  DewltE  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed and  remanded. 

P.  J.  Hurley,  Halner  &  Martin,  and  W.  J. 
QresBt  vXi  of  Tnlsa,  for  plalnttffs  in  error. 
Geo.  A,  Mundiy  and  W.  W.  Noffslnger,  tratb 
of  Muskogee,  for  defendants  In  error. 

OALBRAITH,  O.  The  one  anestlon  pre- 
sented thlB  ai^eal  Is  whether  or  not  the 
written  contract  created  an  agency  in  the 
defendant  In  error,  P.  W.  H  Dewitz,  coupled 
with  an  Interest  In  the  proper^  therein  de- 
scribed. The  contract  is  as  follows : 

"Oniis  agreement,  made  and  entered  into  this 
IStb  day  of  January,  1909,  by  and  between  A. 
A.  Mc^op  and  Myrtle  McKeUop,  bis  wife,  of 
Muskogee,  Oklaboma,  parties  of  the  first  part, 
and  P.  W.  H.  Dewlts,  of  the  same  place,  party 
of  the  second  part,  witneasetb :  That,  whereaa, 
the  said  parties  of  the  first  part  are  the  owners 
ot  tiie  foUowing  described  real  property,  situate 
in  the  county  of  Muskogee,  state  of  Oklaboma, 
to  wit:  The  sontbeast  quarter  of  the  north- 
east quarter  of  section  thirty-six  (36)  township 
fifteen  <1S)  north,  range  eif;hteen  (IS)  east, 
known  as  Cream  Ridge  addition  to  the  city  of 
Muskogee,  according  to  the  plat  thereof  on  file 
in  the  office  of  the  register  of  deeds  of  Mus- 
kogee county,  the  leml  title  to  which  is  now 
held  In  trust  by  the  Oklahoma  Trust  Company, 
of  Muskogee,  Oldahoma,  for  the  parties  of  the 
first  part  Now,  therefore,  In  consideration  of 
the  mutual  covenants  and  considerations  herein- 
after set  out.  it  Is  agreed  as  follows :  The  sajd 
parties  of  the  first  part  hereby  give  and  grant 
to  the  party  of  the  second  psxt,  the  sole  and 
exclusive  privilege  of  selliDg  the  lots  in  said 
addition.  Said  party  of  the  second  part  may 
•ell  said  lots  for  such  price  as  be  deems  proper, 
bnt  for  not  less  than  one  hundred  dollars  for 
inside  lots  of  twenty-five  foot  frontage,  and  not 
1ms  than  one  hundred  and  twenty-five  dollars 
for  comer  Iota  of  twenty-five  foot  frontage,  un- 
less otherwise  agreed  upon  by  the  parties  here- 
to. Such  sales  may  be  made  for  cash  or  in  in- 
stallments. If  installments,  the  first  payment 
shall  not  be  less  than  ten  dollars  In  cash,  the 
balance  of  the  purchase  price  to  be  in  notes 

Sayable  at  the  rate  of  (6.00  per  month.  Such 
rat  payment  of  $10.00  may  be  retained  by 
party  of  the  second  part  or  his  aimts,  as  com- 
mission. Upon  a  sale  of  any  lot,  the  Okla- 
homa Trust  Company  shall  execute  with  the 
purchaser  a  proper  contract  evidencing  such 
sale,  and  upon  full  payment  being  made,  shall 
executft  a  good  and  luffldent  warranty  deed  con- 
veying men  lot  to  the  purchaser,  free  from  any 
ineomotftnoe.    In  the  event  of  fallore  of  any 


each  pnrchaser  to  complete  his  payment,  his 
contract  and  the  amount  thereon  shall  be  for- 
feited, and  said  second  party  shall  have  the 
exclosive  privilege  of  reselling  the  lot  or  lots 
upon  the  same  terms  as  the  origlnBl  sale.  All 
moneys  paid  by  the  pnrchaser  of  such  Iota  shall 
be  paid  to  the  said  Oklahoma  Trust  Company, 
which  company  shall,  in  turn,  immediately  pay 
two-fifths  of  such  monn  to  the  i>artT  of  ^ 
second  part  and  three-fifths  to  the  parties  of 
the  first  part  The  party  of  the  second  part 
hereby  agrees  and  binds  himself  to  use  Ms  best 
efforts  to  sell  all  of  the  level  lots  In  said  addi- 
tion as  soon  as  practicable,  and  to  give  hia  time 
and  attentlMi  to  the  work  of  selliDjE  audi  lota. 
Each  party  to  this  agreement  shall  have  the 
right  at  any  time  to  examine  all  papers  and 
records  In  the  bands  of  said  Oklaboma  Trust 
Company,  relating  to  the  sale  of  said  lots. 
All  the  expenses  of  placing  said  lots  on  the 
market  and  of  selling  the  same,  including  the 
cost  of  grading  streets  and  alleys,  printing  ab- 
stracts and  all  other  necessary  expeaoses,  aball 
be  borne,  (me-balf  by  the  parties  of  the  first 
part  and  one-half  by  the  party  of  the  second 
part  It  is  also  agreed  that  one-half  of  the 
amount  necessary  to  pay  and  discharge  a  cer- 
tain note  and  mortgage  of  93^00.00,  bearing 
ten  per  cent  interest,  held  by  B.  B.  Beard,  of 
Muskogee,  shall  be  paid  one-half  by  the  parties 
of  the  first  part  and  one-half  by  the  party  of 
the  second  part.  This  agreement  shall  extend 
to  and  be  bindtag  upon  the  hdrs,  soccessors,  rep- 
resentatives ana  assigns  ot  the  parties  hereto. 
In  testimony  whereof,  the  parties  to  this  in- 
strument have  executed  the  same  In  dupli- 
cate the  day  and  year  first  above  written." 

On  the  20tb  day  of  January,  1900,  the  Uc 
Kellops,  Dewitz,  and  Beard  Joined  In  a  con- 
tract with  the  Oklahoma  Tmst  Company  by 
which  the  legal  title  in  the  premises  was 
courted  to  It  to  be  held  in  trust  to  secure 
the  mortgage  to  Beard  and  providing  for  tbe 
payment  of  the  mortgage  out  of  the  proceeds 
of  the  sale  of  the  lots. 

Ttxe  plaintiffs  in  error,  A.  McKellop  and 
wife,  elected  to  revoke  tbe  agency  created  by 
the  written  contract  tai  the  defendant  In  er- 
ror P.  W.  H.  Dewitz,  and  on  Jannary  27, 
1910,  instituted  this  action  seeking  to  bave 
tbe  title  to  tbe  land  deacrtbed  In  ttie  contract 
quieted  in  them  as  against  tbe  defendants 
in  error  P.  W.  H.  Dewitz  and  tbe  Oklahoma 
Trust  Company.  It  was  charged  In  the  peti- 
tion that  the  defendant  Dewitz  had  defaulted 
In  tbe  performance  of  bis  part  of  the  con- 
tract In  this:  That  he  had  failed  and  re- 
fused to  pay  one-half  of  the  annual  interest 
due  on  tbe  Beard  mortgage  for  tbe  year  1900, 
and  that  be  bad  failed  to  give  bis  whole  time 
to  the  sale  and  disposition  of  the  lots,  and  in 
fact  bad  abandoned  effort  to  sell  same  and 
had  declared  that  he  would  not  attempt  to 
make  further  sales  thereof.  The  prayer  was 
that  tbe  Oklahoma  Trust  Company  be  de- 
creed to  bare  no  title  In  flie  land  except  the 
naked  legal  title,  and  that  it  be  required  to 
convey  to  tbe  plaintiffs  this  property  by  good 
and  snffident  warranty  AeoO,  and  that  flie 
defendant  P.  W.  H.  Dewitz  fie  decreed  to 
have  no  right,  title,  or  Interest  in  and  to  the 
land,  and  that  be  be  required  to  give  an  ac- 
counting  of  whatever  sums  that  It  be  found 
he  received  from  the  sale  of  the  lots,  and 
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that  idalntUb  luTe  cndit  for  ttw  same  <ni 
the  mortsage  held  by  B.  B.  Beazd,  at  pro- 
vided in  tbe  written  contract 

The  defendant  P.  W.  H.  Devrtts  answered 
by  general  denial,  and  by  way  of  afflrmative 
defense  admitted  the  entering  Into  of  tbe 
contract  hereinabove  set  oat;  and  averred 
that  the  terms  thereof  he  wss  created 
agent  of  the  plslntiffa  for  the  sale  of  the 
pT(q>ert7  described  In  the  contract,  and  that 
he  also  agreed  to  pay  one-half  of  the  $3,800 
mortgage  against  said  property  held  by  R.  B. 
Beard,  and  that  be  agreed  to  devote  his  time 
and  best  efforts  to  the  sate  of  said  lots.  He 
also  admitted  the  execntion  of  Qie  contract 
of  January  20,  1909,  with  the  OUahoma 
Trust  Company,  and  alleged  that  thaw  had 
been  no  breach  of  the  contract  on  his  part, 
UHl  that  he  had  folly  performed  each  and  ev- 
ery condition  as  he  had  agreed  to  perform  it, 
and  that  he  was  entitled  to  the  benefits  and 
profits  arising  from  the  contract,  and  was  en- 
titled and  asked  a  speciflc  peiformance  of 
tba  same,  and  prayed  tliat  the  plaintiff  take 
nothing  by  the  action,  and  that  he  have  jndg- 
ment  for  costs. 

The  cause  was  tried  to  the  court,  and  on 
BCarch  27,  1911,  a  decree  «aterad  to  Qie  ef- 
fect: 

"That  tbe  contract  of  agency  loaght  to  be 
canceled  between  tbe  parties  hereto  creata  an 
agency  In  die  deCen^mt  P.  W.  H.  Dewitz, 
eoapled  with  an  Interest  in  tiie  property  there- 
in described,  and  that  the  said  defendant  P. 
W.  H.  DefritE  paid  a  valoabla  consideration  for 
said  contract  of  agency,  and  that  the  lame  is 
imrocable,  and  that  from  the  testimony  no 
cause  wista  for  tbe  termination  of  said  con- 
tract, and  that  tbe  mortgage  held  by  the  de- 
fendant R.  B.  Beard  is  in  force  and  effect,  and 
the  interest  has  been  paid  thereon  to  January 
U,  1911." 

Tbe  decree  farther  dismissed  the  suit  and 
rendered  Judgment  against  the  plaintlfEs  for 
coats.  A  motion  for  new  trial  was  overmled, 
and  the  plalntlffB  perfected  an  appeal  to  this 
court. 

[1, 2]  The  assignments  of  error  present  the 
one  Question  as  to  whether  or  not  the  agency 
created  in  Dewlta  by  the  written  contract 
was  "an  agency  coupled  with  an  interest,", 
and  not  subject  to  be  revoked  by  the  McEel- 
lops  at  their  pleasure.  As  to  this  character 
of  agency,  tbe  rale  is  announced  by  Ur.  lfe> 
chem  in  his  work  on  Agency,  par.  204 : 

"The  aathority  of  the  agent  to  repreaent  the 
principal  depends  apon  tbe  will  and  license  of 
the  latter.  It  ia  the  act  of  the  principal  which 
creates  the  authority;  it  is  for  nis  benefit  and 
to  subeerve  bis  purposes  that  it  Is  called  into 
being;  and,  unless  the  agent  baa  acquired  with 
the  authority  an  Interest  in  the  subject-matter, 
it  is  In  the  principal's  interest  alone  that  tbe 
anthority  is  to  be  exercised.  The  agent  ob- 
viously, except  in  the  instance  mentioned,  can 
have  no  right  to  instst  upon  a  further  execution 
of  the  authority  if  the  principal  himself  desires 
it  to  terminate.  It  is  the  general  rule  of  law, 
therefore,  that,  as  between  the  agent  and  his 
principal,  the  autborl^  of  the  agent  may  be 
revoked  by  the  princlpu  at  his  will  at  any  time, 
and  with  or  without  good  reason  therefor,  ex- 
cept in  those  cases  where  the  audiori^  is 
coupled  with  a  sufficient  Interest  In  the  agent," 


And  again  the  sama  anthority  says  in  para- 
graph 206 ; 

"What  interest  in  tbe  Bgeat  will  be  sufficient 
to  render  the  anthority  irrevocable  is  not  eaiy 
of  exact  and  comprehensive  definition.  Certain 
it  is,  however,  that  it  is  not  any  interest  which 
will  suffice.  But  it  must  he  an  latereat  or  es- 
tate in  the  thing  itielf  or  In  the  property  which 
la  the  subject  of  tbe  power ;  the  power  and  the 
estate  must  be  united  and  coexistent,  and  gen- 
erall/  of  such  a  nature  that  the  power  would 
sumve  the  principal  in  such  a  way  as  to  be 
capable  of  execution  In  the  agenfa  name  after 
the  death  of  the  principal." 

And  again  in  paragraph  20T  the  same  an- 

tbority  says: 

"Thus,  where  one  is  given  authority  te  sell 
the  lands  or  other  mperty  of  anotiier,  and  is  to 
have  a  cotain  commission  or  riikie  out  <tf  the 

groceeds  for  making  the  aale,  the  authority  may 
D  revoked  at  the  will  of  the  principal,  even 
thoagh  In  terma  it  was  dedared  to  be  ezdosive 
or  irrevocable.  •  •  •  The  interest  In  the 
coounissiona  to  be  earned  and  in  the  moneys 
expended  in  endeavoring  to  carry  out  the  agency 
is  not  sufficient  to  present  revocation." 

[3]  Chief  Justice  Marshall,  in  dlacusging 
the  meaning  of  tbe  expression  "a  power  cou- 
pled with  an  interest"  said : 

'^t  Is  an  Intaiwt  *  *  *  to  be  ezMclsed. 

or  is  it  an  interest  in  that  which  is  produced 
by  the  exercise  of  the  power?  We  hold  it  to 
be  clear  that  the  interest  which  can  protect  a 
power,  after  the  death  o(<a  neison  vrao  creates 
It.  must  be  an  interest  in  the  thing  itselt  In 
other  words,  the  power  must  be  ingrafted  on  an 
estate  in  the  t&lng.  The  wor&  themselves 
would  seem  to  import  this  meaning.  'A  power 
coupled  with  an  intereat*  is  a  power  which  ac- 
oompaniea,  or  ia  connected  with,  an  interest. 
The  power  and  the  intereat  are  united  in  the 
same  person.  But  if  we  are  to  understand  by 
the  word  Interest"  an  Interest  in  that  which  is 
to  be  produced  by  the  exercise  of  the  power, 
then  they  are  never  united,  ^e  power,  to  pro- 
duce tbe  interest,  must  be  exercised,  and  by 
ito  exercise  is  extingaished.  The  power  oeaaea 
when  tbe  interest  commences,  snd  therefore  can- 
not, in  accurate  law  language,  be  said  to  be 
'coupled*  with  it.  But  the  substantial  basis  of 
the  opinion  of  the  court  on  this  point  is  found 
in  the  l^al  reason  of  the  principle.  The  in- 
tereat VP  title  in  tbe  thing,  being  vested  in  the 
person  who  gives  the  power,  remains  in  him, 
unless  it  be  conveyed  with  the  power,  and  can 
pass  out  of  him  only  by  a  regular  act  in  his 
own  name.  'B»  act  of  tbe  aubstitnte,  tberefoxs, 
which,  in  such  a  case,  is  the  act  of  the  princi- 
pal, to  be  legally  effectual,  must  be  in  his  name, 
must  be  such  an  act  as  the  principal  himself 
would  be  capable  of  performing,  and  which 
would  be  valid,  if  performed  by  him.  Such  a 
power  necessarily  ceases  with  the  life  tbe 
person  making  it.  But  if  the  interest  or  es- 
tate passes  with  the  power,  and  vests  in  the 
person  by  whom  the  power  is  to  be  exercised, 
such  person  acts  in  his  own  name.  Tbe  estate, 
being  in  him,  paases  from  him  by  a  conveyance 
in  tits  own  name.  He  is  no  longer  a  substi- 
tute, acting  In  the  place  and  name  of  another, 
but  is  a  principal,  acting  in  his  own  name,  in 
purauance  of  powers  wnich  limit  his  estate. 
The  legal  reason  which  limite  a  power  to  the 
life  of  the  person  giving  It  existe  no  longer,  and 
the  nde  ceases  with  the  reason  on  which  it  Is 
founded.  The  intention  of  the  instrument  may 
be  effected  withoat  violating  any  legal  prin- 
ciple." Hunt  V.  Bousmaider,  8  Wheat  2M,  S 
L.  Bd.  B89. 

A  similar  contract  to  that  involved  in  the 
Instant  case  was  before  the  court  In  KInunell 
T.  Powers,  19  OU.  889,  91  Pa&  687,  and  was 
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held  hj  the  Sniweme  Court  of  Oklahoms  ter- 
ritory that  such  a  contract  created  the  rela- 
tion of  principal  and  agent,  and  did  not  rest 
the  agent  with  any  interest  In  the  real  ea* 
tate  Itself. 

The  contract  before  the  court  In  Schilling 
v.  Moore,  34  Okl.  155, 125  Pac  487,  was  anal- 
ogous In  some  respects  to  that  under  consid- 
eration* In  the  instant  case,  and  It  was  held 
that  the  contract  In  that  case  conatltnted  a 
contract  of  employment  and  conveyed  no  In- 
terest In  the  real  estate,  and  that  It  was  not 
a  power  conpled  with  an  Interest,  and  that, 
In  order  to  be  such,  the  Instrument  must  con- 
vey or  create  In  the  agent  an  interest  in  the 
property  upon  which  the  power  is  to  operate, 
and  that  merely  giving  him  an  Interest  In 
the  exercise  of  the  power  was  not  suflBdent 
See,  also,  Taylor  v.  Bnrns,  8  Ariz.  463,  76 
Pac.  623;  Id.,  203  U.  S.  120,  27  Sup.  Ct  40, 
61  L.  Ed.  116;  Title  Insurance  A  Trust  Go. 
V.  Grlder,  152  Cal.  746,  94  Pac  801;  Hicks  t. 
Post,  154  Cal.  22,  96  Pac.  878. 

A  careful  consideration  of  the  contract 
clearly  shows  that  no  interest  In  the  real  es- 
tate was  conveyed  by  It  to  the  agent,  Dewltz. 
The  terms  of  the  contract  do  not  Justify  the 
condn^on  that  there  was  any  attempt  or  In- 
tratlon  to  conv^  to  the  ^nt  any  part  of 
the  tittle  or  any  distinct  interest  or  estate  In 
the  real  estate  Itself.  The  Interest  created 
in  or  conveyed  to  the  agent  was  a  d^nite 
part  of  the  proceeds  of  sales,  an  Interest  In 
tibe  result— the  thing  produced  by  Qie  exer- 
cise  of  the  power — and  therefore  the  contract 
cannot  be  properly  aai&  to  be  "a  power  con- 
pled  with  an  Interest"  It  is  true  tliat.  If  the 
agreement  had  been  folly  completeiil,  the 
agent  might  have  (Maimed  under  it  an  inter- 
est In  that  part  of  the  property  remaining 
after  a  sufficient  amount  had  been  sold  to 
satisfy  the  Beard  mortgage;  yet  t^iis  partic- 
ular Interest  was  contingent  and  did  not  vest 
upon  the  execution  and  delivery  of  t3ie  con- 
tract It  was  not  8U<^  an  interest  as  tlie 
agent  could  have  conveyed  In  bis  own  name 
in  the  event  of  the  death  of  the  principals. 
It  is  equally  clear  that  there  Is  nothing  In 
the  terms  of  the  contract  to  JustlJ^  the  claim 
that  it  was  the  purpose  or  'intuition  of  the 
parties  to  create  a  lien  on  the  land  in  fiivor 
of  the  agrat  to  secure  his  st^iulated  contin- 
gent commissions,  as  In  American  Loan  & 
Trust  Co.  V.  BllUngs.  58  BUnn.  187.  SO  N.  W. 
998.  The  most  that  can  be  claimed  for  this 
writing  is  that  It  was  a  contract  of  employ- 
ment and  that  the  relation  created  by  It 
ml^t  be  terminated  at  the  will  of  the  piin- 
dpaL 

We  therefore  conclude  that  the  trial  court 
was  In  error  In  holding  that  the  contract  cre- 
ated In  the  agent  an  Interest  In  the  property 
Itself  and  was  a  "power  coupled  with  an  in- 
terest," and  therefore  irrecoverable  by  the 
principal. 

[4]  However,  it  does  not  follow  from  this 


conclusion  that  the  power  to  revoke  tibe  agen- 
cy was  rightfully  exerdaed  by  the  principal. 
If  the  power  was  not  rightfully  exercised, 
the  principal  may  be  liable  to  respond  In 
damages  tor  any  wrong  Inflicted  upon  the 
agent  by  the  revocation.  The  contract  is  si- 
lent as  to  the  time  the  agency  or  emplc^ment 
should  exist,  but  it  ia  stipulated  that  the 
agent  should  pay  certain  expenses  and  give 
his  entire  time  In  accompUedili^  the  purposes 
of  the  agency.  It  Is  alleged  In  the  answer 
that  the  agent  bad  paid  out  large  sums  of 
money  under  the  contract,  and  that  he  had 
faithfully  kept  and  performed  each  and  ev- 
ery part  of  the  contract  to  be  by  him  kept 
and  performed.  If  these  things  are  true,  he 
has  been  damaged  by  the  revocation  of  the 
agency,  and  the  principal  may  be  liable  to  re- 
spond in  damages.  Cloe  v.  Rogers,  31  OkL 
2S6,  121  Pac.  201,  S8  L.  B.  A.  (N.  S.)  86&  Al- 
though the  pleadings  were  not  cast,  and  the 
case  tried  npon  the  theory  of  the  law  as  an- 
nounced in  Oloe  V.  Rogers,  supra,  we  are  In- 
clined to  the  opinion  that,  when  the  case 
gets  back  in  the  trial  court,  permission 
should  be  given  to  amend  the  pleadings  so  aa 
to  Include  that  theory  of  the  law,  it  the  par- 
ties wish  to  do  so. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  reversed,  and  said 
cause  be  remanded,  with  directions  to  vacate 
the  Judgment  entered  and  to  grant  a  new 
trial. 

FIDB  CURIAM.  Adopted  In  whole. 


SSAT  V.  COMMERCIAL  UNION  ASSUB. 
CO..  LIMITED,  OF  LONDON, 
KNOULND.   (Na  8126.) 

(Supreme  Court  of  Oklaboma.  BCay  1%  1914.) 

(Byllalut  by  the  Oomri.) 

•L  Insurance  (J  622*)— LmrrATioif  os  Tims 

TO  Sub— Vauditt. 

An  action  on  a  tornado  insurance  policy, 
executed  April  10,  1007,  for  a  term  tO.  three 
years,  for  a  loss  tliereunder  arislnc  October, 
1906,  la  commenced  <m  December  12,  1910. 
Held,  that  such  action  Is  not  barred  by  limita- 
tion, although  the  policy  contained  the  follow- 
ing clause :  "No  suit  or  action  for  the  recovery 
of  a  claim  under  this  policy  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after  a  fall 
compliance  by  the  insured  with  all  the  require- 
ments of  this  policy,  nor  if  commenced  after  the 
expiration  of  twelve  months  from  the  date  of 
loss"— for  the  reasmi  that  such  dauae  was  inef- 
fectual and  void  under  sectlim  1128,  Comp. 
Lews  1909. 

[Ed.  Note. — For  other  cases,  see  In8aranc<L 
Cent  Dig.  H  1540,  1544-1660;  Dec.  Dig.  | 
622.*] 

2.  IWSURAKCB  ($  622*)— LlMrTATION  ON  TUfX 

TO  Sue— Opebation  op  Statute. 

The  act  of  the  Legislature  of  March  ^ 
1900  (Laws  1909,  c.  21,  art  2).  preMuribing  the 
standard  form  of  ineurance  policy  in  .which  a 
limitation  of  one  year  after  the  loss  is  provided 
for  bringing  actions  thereon,  in  no  way  affect- 
ed Uie  rights  of  the  parties  under  a  iK>ucy  exe- 
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cated  and  a  claim  for  a  lost  oocairlBg  prior  to 
the  adopttoB  «t  maA  •tatnM^ 

Gent  Dig.  H  IMa  IM^^SO;  Dw.  Dig.  f 
«22.*J 

Commlaaloiian'  Opinion,  Division  No.  2. 
EJrror  from  District  Court,  Klngflaber  Coun- 
ty; A,  H.  Houston,  Jadge. 

Action  1^  A.  J.  Seay  agalnat  tlie  Oonuner- 
dal  Union  Aasaranfie  Oompany.  Limited,  of 
London,  England.  Judgment  tm  defendant, 
and  plaintiff  brings  error.  Beveised  and 
remanded. 

Hlncb  &  Bradley,  of  Klngflaher,  for  plain- 
tiff la  error.  Scothom,  Caldwell  &  McRill, 
and  BnrweU,  Crocket  &  Jt^son.  all  of  Okla- 
lioma  City,  for  defendant  In  error. 

GALBBAITH,  C.  This  was  an  action  on 
a  contract  of  Insurance  against  loss  by  wind- 
storm, cyclone,  or  tornado,  issued  April  10, 
1907,  for  a  term  of  three  years  thereafter. 
The  loss  was  charged  to  hare  occurred  on 
the  15th.  16th,  and  17th  of  October,  1908; 
the  action  was  commenced  December  12, 
1010.  The  answer  was  a  general  denial  and 
numerous  affirmative  defenses  not  necessary 
to  enumerate.  A  trial  was  had  to  the  court 
and  a  jury.  At  the  dose  of  the  evidence  the 
court  sustained  the  motion  of  the  insurance 
company  for  an  Instructed  verdict,  and  di- 
rected the  Jury  to  return  a  verdict  for  It 
on  the  ground  that  the  evidence  showed  the 
action  to  be  barred  by  limitations,  Inasmuch 
as  suit  had  not  been  commenced  within  12 
months  after  the  loss,  as  stipulated  In  the 
contract  of  insurance.  To  reverse  tbe  Judg- 
ment rendered  on  such  verdict,  the  plaintiff 
has  appealed  to  this  court 

[1]  The  limitation  fixed  in  the  contract 
for  the  commencement  of  an  action  thereun- 
der, and  relied  upw  by  the  company  to  de- 
feat tbe  plalntUTs  claim,  reads  as  foUows: 

**No  suit  or  action  for  the  recovery  of  a 
chum  under  this  policy  shall  b«  austainaUe  In 
any  coiirt  of  law  or  equity  until  after  a  full 
compliance  by  the  insured  with  all  tbe  require- 
ments of  this  policy;  nor  if  commenced  after 
tbe  expiration  of  twelve  months  from  the  date 
of  loss." 

The  plaintiff  In  error  contends  that  this 
provision  in  the  poli<7  is  void  under  sec- 
tion 1128,  Comp.  Ii.  1909,  wbltb  reads  as 
follows: 

"Every  stipulation  or  condition  In  a  con- 
tract, by  which  any  party  thereto  is  restricted 
from  enforcing  his  rights  under  the  contract  by 
the  usual  legal  proceedinss  In  the  ordioary  tri- 
bunal, or  which  limits  toe  time  within  whldi 
he  may  thus  enforce  bis  rights,  Is  void." 

This  statute  was  In  force  and  effect  at 
tbe  time  tbe  poUcy  In  suit  was  Issued.  That 
ttie  provision  of  the  policy  above  quoted  and 
relied  upon  by  the  Insurance  company  to  de- 
feat the  action,  and  under  which  the  court 
below  directed  a  verdict  for  the  insurance 
cominuy,  Is  void  and  of  no  legal  force  or 
effect  has  been  distinctly  held  a  number  of 
times  by  this  oonrt  In  tbe  case  of  Oklalio- 


ma  Fire  Insurance  Co.  t.  Wages ter,  88  Okl. 
291, 1S2  Faa  1071,  the  policy  sued  t^on  was 
Issued  on  the  23d  day  of  September,  1908, 
and  the  lose  occurred  on  the  6th  day  of 
November,  2806,  and  contained  a  similar  pro- 
vision as  to  the  limitation,  except  tbe  time 
for  talnftng  suit  was  limited  to  six  months 
instead  of  one  year.  Tbe  company  relied 
ttpon  this  clause  to  defeat  the  action.  Chief 
Justlee  Hayes,  In  d«iyin<  the  contention  of 
the  company,  aaid: 

*There  is  abo  evidence  to  support  a  waiver 
of  this  itrovislon;  bat  the  defense  cannot  be 
maintained  for  a  greater  reason.  By  section 
1128,  Comp.  Laws  1909,  every  stipulation  or 
condition  in  a  contiact  hy  wbldi  a  parbr  limits 
the  time  within  which  he  may  enforce  bis  rights 
by  1^1  proceedings  is  made  void.  The  above- 
cited  statute  was  in  f<»oe  at  the  time  of  the 
execution  of  tbe  pcdicy  •  •  *  and  there- 
fore renders  the  provulon  of  the  polity  now 
under  consideration  invalid." 

In  the  case  of  Keyea  &  Keyes  r.  Warrois* 
burg  Cltj  Tire  Ins.  Oo.  of  Brooklyn,  87  OkL 
482,  132  Pac  818,  tbe  policy  In  salt  was  to* 
sued  May  26, 1908,  and  the  loss  oocnrred  No- 
Tonber  9, 1908,  and  the  action  was  not  com- 
menced untn  January  9,  I&IO,  a  similar  pro- 
vision of  the  policy  llmMne  0ie  time  fw 
bringing  tbe  action  to  one  year  was  reUed 
upon  in  that  case,  and  the  insurance  com- 
pany defended  on  the  same  ground  as  In  the 
Wageeter  Gas^  and  Oe  court  held  the  pro- 
vlsUm  void,  and  that  the  action  could  be 
malntalneJ,  altiiou^  commenced  more  than 
one  year  after  tlie  loes.  See,  also,  Keys  & 
Keys  v.  ueebanlcs'  Ins.  Go.  of  La^  N  Okl. 
480.  182  Pac  819;  Eeyes  et  aL  t.  Phoenix 
Ins.  Oow,  87  OU.  S14, 1B2  Pac.  820;  St  L.  & 
S.  F.  B.  Go.  T.  James  et  aL,  86  OkL  196,  128 
Pac.  279. 

[1]  It  is  argued  on  beihalf  cf  the  Insurance 
company  that  the  enactment  by  the  Legisla- 
ture Qt  Oklahoma  of  Qie  act  of  March  25; 
1909  (Laws  1909,  c.  21,  art  2),  in  which  a 
standard  form  of  Insnrance  poli<7  was  pre- 
scribed, in  whldi  a  UmitetiML  of  one  year 
for  oommenconenk  of  an  action  for  loss  un- 
der such  policy  was  provided,  that  this  en- 
actment was,  In  effect,  an  adoption  of  a 
new  and  spedal  statute  of  limitation  for  ac- 
tions on  Insurance  contracts,  and  that,  since 
file  statute  at  Ihnttatlon  in  force  at  the  time 
of  the  commencement  of  an  action  governs 
in  such  case,  the  one-year  limitation  con- 
trols In  this  action,  and,  this  time  having 
run  after  the  adoptton  of  the  standard  form 
of  policy,  and  before  the  commencemrat  of 
this  action,  it  to  therefore  barred,  and  fbto 
suit  cannot  be  maintained.  Thto  argumoit 
Is  not  sound.  It  to  sufficient  to  say  In  an- 
swer thereto  that,  inasmuch  as  the  contract 
involved  in  thto  snit  and  the  loes  claimed 
thereunder  both  antedate  tbe  adoptl<m  of  the 
act  of  March  2S,  1909,  the  xlgbts  of  the  par- 
ties  under  the  policy  In  suit  were  not  In  any 
way  affected  by  sidd  act 

Numerous  other  errors  are  assigned  and 
argued  in  tbe  briefs;  but  since  most  of 
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thtte,  If  not  an  of  tlwm,  ban  bem  adjndtcat' 
ed  in  cases  that  hare  been  deeided  since  the 
trial  of  this  cause  in  the  district  conrt,  and 
tbose  cases  are  aTsllable  to  counsel  on  a  ze- 
tzlal  of  the  eans^  It  Is  not  considered  nec- 
essary to  discuss  than  here. 
-  On  aceoont  of  tbe  error  of  the  court  In  ln> 
stmcUng  a  verdict  for  the  defendant,  tbe 
Judgment  aroealed  from  Should  be  rerersed, 
and  the  cause  remanded  for  a  new  trlaL 

FEB,  OUBIAH.  Adopted  In  vhola 


OmOAGO,  B.  1.  &  p.  RY.  00.  T.  TBBSID. 
(No.  8476J 

(Su^one  Court  of  OUahnna.  Hay  12,  lOH) 

(BifBabut  by  Os  OmurQ 
Stzdihob  (S  472*)— Quahtuh  or  Daiuctb— 

OoROLUSZOIfS. 

Id  on  action  sfalnst  a  railroad  oompanj  for 
damages  for  perscmal  inJnrleB,  it  is  pntjodiclal 
error  to  allow  the  plalntUf  to  testis  as  to  the 
qnantmn  of  dameces  sastained,  as  It  Is  an  inra- 
irion  of  the  province  of  the  jury. 

[Ed.  Note.— For  other  cssei,  see  fiMdmce, 
Cent.  Dig.  U  2186-2195, 2248;  Dec.  Dig.  %  472.*] 

OomndsalonerB'  Opinion,  Division  Na  1. 
Brror  fmn  Govrntr  Court,  Jcdmatn  County; 
Nkk  WolCBh  Judia. 

Acttoa  by  O.  ID.  Teeae  against  the  GUcago^ 
Rock  Island  *  Padflc  Railway  Onnpaay. 
Judgment  for  plaSntttf,  and  fluffrntilsnt  brings 
error.  Reversed  and  remanded. 

This'  is  an  action  brought  by  plaintiff  for 
personal  injuries,  asking  jud^eut  for  91,- 
000,  against  tbe  defendant,  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
The  material  allegations  of  the  plalntUfa  pe- 
tition are  as  follows: 

"Second.  That  on  or  about  the  28th  day  of 
Ifarch,  1910,  the  defendant  employed  plaintiff 
as  a  laborer  to  help  other  employ^  of  said  de- 
fendant to  construct  and  repair  its  bridgea. 
Third.  That  on  said  da;,  while  at  work  on  the 
Waahita  Bridge  near  toe  town  of  TlBhomlnso, 
Okl.,  for  defendant  company,  Its  foreman  and 
employee,  under  tbe  inatroction  and  bj  the  di- 
rection of  aaid  foreman,  carelessly  and  negli- 
gently, and  withoQt  any  negligence  on  the  part 
of  the  plaintiff,  rolled  npon  the  right  foot  of 
plaintiff  a  large  bridge  timber,  weighing  no  less 
than  1,000  ponnda  and  breaking  the  big  toe  on 
plaintiff's  right  toot,  and  caused  this  plaintiff  to 
lose  abont  two  months'  time  from  work,  wbicb 
was  wen  worth  tbe  anm  of  $150,  and  caused 
i^alntiff  great  physical  pain  during  said  time. 
Fourth.  Plaintiff  states  that  said  toe  baa  never 
to  this  time  wbollj  recovered  its  original 
strength  and  usefulness,  and  that  it  never  will 
be  as  useful  to  him  as  It  waa  prior  to  the  time 
when  defendant  company  through  its  negligenoe 
broke  it  That  it  has  been  permanently  injur- 
ed, and  by  reason  of  said  injury  this  plaintiff 
has  been  damaged  In  the  further  sum  of  $760. 
Fifth.  That  said  large  toe  because  of  said  in- 
jury is  CEooked  and  deformed,  although  plain- 
tiff did  all  he  could  to  prevent  aaid  deformity. 
Sixth.  That  because  of  said  deformi^,  impaired 
usefulness  of  said  toe,  physical  suffering,  Iocs 
of  time  from  work,  occaaicmed,  as  above  set  out, 
through  negligence  of  the  employ^  and  agents 
of  defendant  company,  the  plaintiff  has  been 
greatly  damaged,  namely,  la  the  sum  of  $1,000." 


An  answer  waa  ffled  In  tbe  form  of  a  gen- 
eral denial,  together  wlUi  otbw  deteuses; 
tbe  cause  was  tried  on  the  25th  day  ot  BCardi, 
1911,  resnltlnc  in  a  Judgment  against  fihe  de- 
fendant in  the  sum  of  $750.  The  plaintUf 
offered  evidence  as  to  the  quantum  ct  dlam- 
age  measured  1^  dOUars  and  cents,  vblcSi  van 
admitted  in  evidence  over  Hw  objecOom  of  tbe 
defendant.  Motion  for  new  trial  waa  over- 
ruled, and  tbe  cause  brought  here  for  review. 

C.  O.  Blake^  H.  B.  Low,  B.  J.  Boberts,  and 
W.  H.  Moore,  all  of  El  Beno,  for  plaintiff  In 
error.  P.  B.  H.  Shearer,  of  Tlsbomingo,  tot 
defendant  In  error. 

BITTBNHOCSBi,  O.  (after  stating  the  facts 
as  above).  Flalntlfl  in  error  will  be  deaisnatr 
ed  as  defendant,  and  defendant  in  error  will 
be  deilgnated  as  plaintiff,  in  accord  witli 
their  relative  titles  in  the  trial  court 

The  defendant  has  assigned  numerous  er- 
rors, but  in  tbe  view  we  take  of  tbis  case  it 
win  only  be  neoessary  to  eonrider  one  ct 
them. 

The  attorney  for  plaintiff  was  permitted  to 
ask,  and  tbe  plaintiff  to  answer,  over  ob- 
jections on  the  part  of  tbe  defendant^  Oe  fol- 
lowing questions: 

"Q.  Ton  are  asUng  $1,000  damages  in  this 
case.  How  do  you  arrive  at  the  amount  of  dam- 

ges  which  you  have  sustained?  (Objection  by 
e  defendant  because  not  the  proper  method  ^ 
proving  damages,  and  it  is  imioaterial  for  wit- 
ness to  state  how  he  arrived  at  the  amount 
ObjMtion  sustained.)  Q.  How  much  do  yon 
oonsider  that  you  have  been  damaged?  (Ob- 
jection.) 

"The  Court:  That  Is  hnproper,  it  strikes  me. 

"Mr.  Shearer :  I  was  trying  to  get  at  it  ape- 
dfically.   (Objection  sustained.) 

"Mr.  Shearer:  Will  the  court  or  counsel  tell 
me  the  proper  form  to  put  the  question  in? 

"The  Court:  Mo;  that  is  your  business. 

"Mr.  Shearer:  I  thmi^t  so. 

"Q.  Have  yon  been  out  any  nraaey  In  tbis 
matter,  expenses?    A.  Well,  some. 

"The  Court:  Well,  how  much.  Mr.  Witness? 
A.  I  was  out  the  doctor's  dreesmg  my  toe.  Q. 
What  doctor?  A.  Dr.  Oaton  at  Bavia.  Q.  Was 
that  after  you  returned  from  McAbwter?  A. 
Tes,  shr.  Q.  How  much  wu  that?  A.  $4.  I 
think.  Q.  Nothing  for  medicine?  A.  No,  sir. 
Q.  How  much  do  yon  estimate  your  physical 
and  mental  suffering  wortii?  (Objection  by  the 
defendant  because  incompetent,  irrelevant,  and 
Immaterial  and  calling  for  a  conclusion  from 
the  witness.)  Q.  State  what  your  mental  suf- 
fering was  and  the  physical  pain.  A.  Well,  I 
can  hardly  say  aa  to  how  much  I  suffered,  but 
I  snfEered  a  lot  Q.  Well,  what  do  you  think  it 
waa  worth?  (Olnection  by  defendant  because 
Incompetent^  irrelevant,  and  immaterial  and 
calling  for  a  conclusion  of  the  witneaa,  and  not 
the  proper  way  to  prove  amount  of  damages. 
D^endant'a  objection  overruled,  to  which  it  ex- 
cepts.) <2.  How  much  was  it  worth  to  you  to 
have  to  go  through  that  suffering?  (Objection 
by  the  defendant  because  incompetent,  irrele- 
vant, and  immaterial,  and  calling  for  a  condu- 
aion  of  the  witneaa  and  not  the  proper  way  to 
prove  amount  of  damages.)  A  I  would  not 
want  to  go  through  the  same  expertence  again. 
(Motim  to  strike  sustained.)  Q.  Now  state  how 
much  you  have  been  damaged.  A.  $760  all  told. 
(Objection  by  defendant  because  the  question  is 
incompetent  irrelevant  and  immaterial,  calling 
Csr  a  conclualon  of  tbe  witness  and  not  the 


•ror  etiM  eases  sea  aaiM  t^  aad  aestlon  NUMBBR  la  Dee.  Dig.  *  ABL  Dig.  Kar-lh  flMtas  * 

Digitized  by  V^OOglC 


Okl.) 


MoCONNELL 


T.  WATKHra 


1167 


pn^wr  Tsj  to  pnr*  the  amount  of  danucei. 

ObjectloB  OToriiled.  BxcQ»ttCD  by  defendant.) 
A.  I  dcm't  know  that  I  still  understand  the 
question.  Q.  How  much  was  it  worth  to  70a 
to  andeifo  the  agony  and  snffering  tiiat  70a 
underwent?  defendant  ot^ectcid  to  the  qoes- 
tion  as  ineomiwtent,  imlevant,  and  immateri- 
al, calling  for  a  conclusion  of  the  witness,  and 
not  the  proper  way  to  prove  the  amount  of  dam- 
age. Objection  overruled.  Defendant  excepts.) 
A.  It  was  worth  $100  at  the  least  Q.  How 
much  have  yon  been  damaged  by  the  pennanent 
injaries  of  the  toe  aa  to  injuring  your  abili- 

Sto  make  a  Urelihood,  and  influencing  your 
ility  to  travel  about  on  foot?  (Defendant  ob- 
jects because  iocompetent,  irrelevant,  and  bn- 
material,  calling  for  a  coaduslm  of  the  wttneas, 
and  not  the  proper  way  to  prove  the  amount 
of  damages.  Overruled,  Elxception  allowed  de- 
fendant.) A.  Well,  as  I  stated  a  while  ago,  I 
tbink  it  is  worth  $760  at  the  least." 

It  is  apparent  that  this  testlmonr  was  not 
as  to  a  fact  but  as  to  a  conclusion.  In  an 
action  of  this  character,  tbe  plaintiff  would 
be  allowed  to  state  facts  showing  the  extent 
of  tbe  damage  and  other  pertinent  matters, 
but  it  was  error  for  the  court  to  allow  the 
plaintiff  to  meaanre  his  damage  In  dollars 
and  cents.  Such  testimony  conld  only  be 
conclusions  of  the  witness  and  an  invasion  of 
tbe  duties  belonging  to  the  jury. 

It  has  been  held  In  numerous  cases  that  a 
witness  is  never  permitted  to  establish  the 
quantum  of  damage  which  a  party  may  have 
sustained,  as  It  is  the  province  of  the  Jnry 
to  arrive  at  the  damage  sustained  from  the 
evidence.  Nothing  could  be  accomplished  by 
testimony  of  such  opinions  and  conclusionB, 
except  to  invade  the  province  of  the  Jnry. 

In  tbe  case  of  little  Bode,  M.  B.  ft  T.  By. 
Co.  V.  Haynes,  47  Ark.  497,  600,  1  S.  W.  774, 
776,  the  court  said : 

"After  detailing  the  nature  and  extent  of  his 
injaries,  and  tbe  circumstances  under  which  be 
was  struck,  the  plalntiif  was  asked  this  ques- 
tira:  Takhig  into  consideration  the  amount 
you  have  ezpuided  in  attempting  to  cure  your- 
leU  of  your  injuries,  tbe  present  and  prospec- 
tive condition  of  your  leg,  the  bodily  pain  and 
mental  angufsb,  uie  time  you  have  lost  from 
your  labor,  your  inability  to  labor  and  follow 
and  attend  to  your  budness  affairs  In  the  fn< 
tore,  how  mn<u  mre  yon  damaged  by  tbe  in- 
Jury?  Plaintiff  answered:  *94,B0a'  To  the 
question  and  answer  defendant  objected,  and, 
his  objection  being  overruled,  defendant  at  the 
time  excepted.  The  impropriety  of  such  a.  line 
of  examination  was  pointed  out  by  this  court, 
nearly  40  years  ago,  in  Pierson  v.  Wallace,  7 
Ark.  282.  This  is  one  of  the  few  subjects  up- 
on which  there  Is  absolutely  no  conflict  in  the 
authorities.  A  witness  Lb  never  permitted  to 
estimate  the  amount  of  damages  which  a  party 
has  sustained  by'  tbe  doing  or  not  doing  of  a 
particular  act.  That  is  the  province  of  the  jury, 
and  a  witness  cannot  be  allowed  to  usurp  it. 
He  may  state  facts  showing  the  extent  or  the 
damages,  and  any  other'  pertinent  matters.  But 
the  measuring  of  the  amount  of  damages  in 
dollars  and  cents  is  not  a  fact.  It  is  a  mat- 
ter of  opinion  or  speculation." 

In  the  case  of  Burton  v.  Severance,  22  Or. 
91,  20  Pac.  200,  the  court  had  under  consid- 
eration the  following  question  and  answer: 

"  'How  much  have  you  been  damaged  on  ac- 
eotmt  of  all  the  inconvenience  and  trouble  that 
you  have  been  put  to  in  loss  of  time,  labw,  and 


so  fortiti,  hr  reason  of  this  obatmetlimT  How 
much  have  you  been  damaged  In  not  being  able 
to  come  to  tbe  post  ofBce,  and  bring  down  yonx 
wood  and  your  floor,  and  Uie  general  use  of  the 
river,  up  to  the  tiioe  this  suit  was  brought? 
*v*  t  A- WeU.aboat$Lmi(iiink;thatIa 
what  I  think  I  ought  to  have/  ** 

^nie  coart,  in  passing  opoa  til*  objection  to 
this  testimony,  said: 

"In  the  case  at  bar  the  witness  should  have 
stated  facts— what  ehe  had  seen  and  knew  In 
mpect  to  tbe  matters  in  issue— and  trom  those 
facts  left  the  jury  to  draw  the  inferences  or 
form  an  opinion.  It  Is  clear  the  evidence  was 
improperly  admitted,  for  aa  Dargan,  G.  J., 
said:  'I  nave  not  been  able  to  find  any  case 
that  holds  the  opinions  of  witnesses  as  to  the 
quantum  of  damages  resulting  from  any  act 
competent  ^o<^'    BaHroad  Co.  v.  Vamer,  19 

OQier  eases  on  the  subject  are  Chandler 
Bush,  84  Ala.  lOa,  4  Sonth.  207;  Bazso  v. 
Yami.  8  OaL  TTniep.  94,  21  Pac.  762;  Old  t. 
Kenner,  22  Colo.  6,  48  Pac;  127;  Hartley  et 
al.  T.  Kedkuk  ft  11  W.  By.  Co.,  85  Iowa,  4S0, 
52  N.  W.  SS2;  A.  T.  ft  S.  F.  By.  Co.  t.  WUkln- 
soD,  65  Kan.  88, 89  Pac.  104S ;  and  cases  dted ; 
Howell  T.  lledler,  41  Mich.  641,  2  N.  W.  911; 
Wellington  t.  Moore,  37  Neb.  660,  66  N.  W. 
200;  Tenney  v.  Bapld  City,  17  S.  D.  283,  96 
N.  W.  96;  Webster  r.  White,  8  8.  D.  470,  66 
N.  W.  1146;  Norman  v.  Wells,  17  Wend.  (N. 
Y.)  188;  Midland  Valley  B.  Co.  v.  Ezell,  86 
Ofcl.  617,  129  Pac.  784;  Tootle.  Wheeler  ft 
Motter  T.  Kent  et  aL,  12  Okl.  674,  73  Pac.  310. 

No  case  has  been  dted  by  counsel  for 
plaintiff  where  the  evidence  of  opinions  or 
conclusions  as  to  the  quantum  of  damage 
sustained  in  a  iwrsonal  Injnry  case  has  ever 
been  upheld  as  legal. 

The  Jury  evidently  followed  tbe  testimony 
of  plaintifl  in  arriving  at  their  verdict;  and, 
inasmudi  as  that  evidence  was  Irrelevant  and 
incompetent  as  to  the  quantum  of  damage,  Its 
admission  was  necessarily  prejudicial  to  the 
defendant 

The  Judgment,  therefore,  should  be  revers- 
ed and  remanded  tm  a  new  trial. 

F3DB  GUBIAM.  Adopted  in  wholes 


McCONNELL  v.  WATKINS.    (No.  8537.) 
(Supreme  Court  of  Oklahoma.   May  12,  1014.) 

fBvUalnu  &y  Court.) 

1.  Appeal  jutd  Bbbob  <|  1001*)— VkBoxcT- 
Review. 

Where  there  Is  competent  evidence  reason- 
ably tending  to  support  the  verdict  of  a  jury, 
under  proper  instructions  from  the  court,  this 
court  will  not  disturb  tbe  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8822,  8828-8D84;  Deo. 
Dig.  i  10Ol.*3 

2.  RBPLSTUl    (i  96*)— ASZlUZiS—lDBimfieA- 

A  verdict  in  an  action  of  replevin,  which  de- 
scribes the  animal  sued  for  as  "one  three  year 
old  dark  gray  fllly,"  suffidently  Identifles  the 
animal  In  controversy,  and  a  Judgment  baaed 
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on  such  Terdiet  will  not  be  let  aaide,  on  the 
ground  that  the  identiScation  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Eeplerin, 
Cent  Dig.  i  870;  Dee.  DtiTMC.*] 

Gomndsflloneitf  Opinion,  DiTlBlon  No.  1. 
Error  teom  Comity  Oour^  Osage  Count;;  O. 
T.  Bennett,  Judge. 

Action  by  F.  H.  Watklns  against  W.  O.  He- 
Connell.  Judgment  for  plaintUE,  and  defend- 
ant brings  error.  Affirmed. 

S.  H.  King,  of  Tnlsa,  for  plaintUf  In  error. 
J.  M.  Worten,  of  Pawhnska,  tor  defendant  in 
error. 

BITTBNHOUSE,  C.  This  1b  an  action  to 
replevin  a  three  year  old  dark  gray  Ally,  of 
tbe  valoe  of  $S0.  Isanes  were  Joined,  the 
cause  was  tried  to  a  jury,  and  verdict  return- 
ed as  follows : 

"We,  the  Jury,  impaneled  and  swom  to  try 
the  issues  in  the  above-entited  cause,  do,  upon 
our  oaths,  find  tiie  issues  for  the  plaintiif.  and 
that  the  plaintifF  at  qhe  commencemoit  of  said 
action  was  the  owner  and  entided  to  the  im- 
mediate possession  of  one  three  year  old  darJi 
gray  filly.   Pat  Lynn.  Foreman." 

Judgment  was  rendered  on  this  verdict, 
and  motion  for  a  new  trial  overruled. 

The  asslgnm^ts  of  error  presented  but 
two  questions : 

"(1)  That  Che  verdict  is  not  sostained  by  the 
eviauice;  and  that  the  verdict  is  insufll- 
dent,  in  form  and  substance,  to  bind  the  plain- 
tiff in  error,  and  that  the  verdict  Is  void  |  tibat 
the  judgment  rendmd  npon  sndi  verdict  is  null 
and  void.'* 

The  plaintiff  below  testified  that  he  was 
the  owner  of  the  animal  In  controversy ;  that 
it  was  three  years  old,  dark  iron-gray  In  col- 
or, and  a  filly.  Other  witnesses  testified  as 
to  the  color,  age,  and  sex  of  tbe  animal  In 
controversy,  and  that  It  belonged  to  plaintiff. 
The  defendant  offered  evidence  to  show  that 
the  animal  was  not  the  one  owned  by  the 
plaintiff.  The  testimony  was  very  conflict- 
ing as  to  the  Identity  of  the  animal. 

[1]  This  court  has  held  In  a  great  number 
of  cases  that,  although  there  may  be  a  doubt 
as  to  the  correctness  of  tbe  verdict  reached 
by  the  Jury,  yet  it  will  not,  when  the  evi- 
dence Is  confilcting,  examine  and  weigh  tbe 
same  to  determine  where  the  preponderance 
of  tbe  evidence  lies,  but  will  sustain  such 
verdict  whenever  there  is  any  competent  evi- 
dence reasonably  tending  to  support  the 
same.  Lynch  v.  Halaell,  34  Okl.  307, 125  Paa 
725;  Enid  City  Ry.  Co.  v.  Reynolds,  34  Okl. 
40S,  126  Paa  193;  Brlasey  t.  Trotter,  84  Okl. 
445,  125  Pac.  1119;  Estee  t.  Dstee^  84  Old. 
305,  m  Pac.  455. 

[2]  Under  tbe  second  assignment  raised  by 
the  plaintiff  in  error,  it  Is  argued  very  ex- 
tensively that  to  describe  the  chattel  proper- 
ty as  "one  three  year  old  dark  gray  Ally"  it 
insufficient  In  law  to  Identll^  tbe  animal  Jn 
controversy.  We  cannot  agree  with  this  con- 
tention; a  description  of  an  animal,  giving 
Its  age,  sex,  and  color,  is  all  that  is  required ; 


and  a  va<Oxt  ot  «.  Jury,  In  an  action  of  re- 
plevin, ^twimng  sQcb  description  Is  snfll- 
dent  to  sustain  a  Judgment 

In  Wey  T.  City  Bank  otHobart,  20  OU.  318, 
110  Pac.  MS,  It  wa>  l^eld  that  a  petition  In 
replevin  wMdi  described  the  diattel  sued  for 
as  "two  youuff  mules"  was  good  as  against 
a  demnxrar. 

In  Onstatt  t.  Beam,  80  InO.  269,  95  Am. 
Dec  696,  it  was  held  that: 

"Description  of  property  in  complaint  in  re- 
plevin as  'one  white  shoat  of  the  value  of  $14* 
IS  sufficiently  a^Udt" 

In  Nollfcamper  v.  Wyatt,  27  Neb.  565.  43 
N.  W.  357,  it  vras  held  fbat  diattel  property 
described  In  an  action  of  replevin  as  "two 
bay  mares  five  yeais  old**  was  anffidoit. 
Pomeroy  t.  Trlmper,  8  Allrai  (Blass.)  398,  85 
Am.  Dec.  714;  Wells  on  Beplevin  (2d  Ed.)  c. 
T;  Wood  V.  Darnell.  1  Ind.  App.  215, 27  N.  EL 
447;  VarweU  t.  Fox,  18  BUch.  166;  Gnim  t. 
Elilsoo,  38  Mo.  Apph  691;  Gent  Dig.  vol.  42, 
p.  2244. 

We  therefore  eonclnde  that  ttw  verdict  sof - 
fldenfly  described  the  animal  In  controversy, 
and  that  said  verdict  was  in  proper  form,  and 
a  judgment  based  tbereon  Is  vaUd- 

Tlie  cause  should  ttierefore  be  affirmed. 


PEB  CUBIAM.   Adopted  in  wholes 


AI/TON  MBROANTILB  CO.  v.  SPINDBIi 
et  al.    (No.  3536.) 

(Supreme  Court  of  O&lahoma.  May  12,  1914.) 

(Syllabua  by  the  Court.) 

1.  Homestead  (J  187*)— BxEMPrioif. 

The  homestead  of  a  family,  whether  title 
to  the  same  shidl  be  lodged  in  or  owned  by  the 
husband  or  wife,  shall  be  reserved  to  every 
family  In  the  state,  exempt  from  attachmrat  or 
execution,  and  every  other  spede  of  forced  sale 
for  the  payment  of  debts. 

[Ed.  Note.-'For  other  cases,  see  Homestead, 
Cent  Dig.  »  856;  Dec  Dig.  {  187.*] 

2.  Homestead  (SS  62,  81*)— Couimrr  Hokb- 

STEAD— EXTBNX— OWNBESHIP. 

Under  section  1,  art  12,  of  the  Constitn- 
tion,  and  section  3346,  Comp.  Laws  1909,  the 
homestead  of  a  family,  not  In  a  dty,  town  or 
village,  may  consist  of  160  acres  of  land,  and 
may  be  owned  by  either  husband  or  wife,  or  by 
both  ^Intly. 

[Bd.  Notb— For  otliw  cases,  see  Knnestead, 
Cent  Dig.  H  90.  U4-118;  Dee.  Dig.  ft  62, 
8L*] 

8.  HOICEBTKAD   (g  169*)— BXXUFTXON— TeKU- 
HATION— AOT  OF  HUSBAND. 

When  property  has  once  been  impressed 
with  the  homestead  character,  no  act  or  omis- 
sion on  the  part  of  the  husband,  without  the 
consent  of  his  spouse,  can  result  in  an  abandon- 
ment of  tbe  homestead  hj  the  family.  The 
hwnestead  Is  for  the  benefit  of  the  entire  tarn- 
ily,  and  sacfa  joint  interest  is  to  be  r^uded 
as  paramount  to  the  riibts  of  any  individual 
member  thereol 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  {  886 ;  Dec  D^gTl  169.*] 
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4.  HOICXSTUD  (I  164*)— Abahi>onusnt-<X)n- 
SSNl^lNBANB  SPOI78X. 

As  innne  vpooat  to  Incapable  of  (fvins  her 
free  cMuent  to  an  abandonment  of  the  tbome- 
■tead,  altiioiii^  oonfined  in  an  iniane  aaylam  in 
anoUier  atata. 

[Bd.  Note^For  otiier  caMs,  aae  Homeitead, 
Gent.  Dig.  |  807;  Dec.  Dig.  |  IM.*] 

OomiQissloiiers'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kingfisher  Coun- 
ty; James  B.  CulUson,  Jtidge. 

Action  by  the  Alton  Mercantile  Company 
against  George  Spindel  and  Bveret  Splndel, 
partners  as  Splndel  Bros.  Judgment  for  de- 
fendant George  Splndel,  and  plalntlfl  brings 
error.  Affirmed. 

Tiila  is  an  action  to  sell  the  northeast 
Quarter  of  section  21  in  township  IT  north 
of  range  6  west  of  the  Indian  Meridian,  be- 
longing to  George  Splndel.  to  satisfy  a  Judg- 
ment for  $281.26,  and  Interest  and  coats.  In 
favor  of  the  Alton  Mercantile  Company  and 
against  George  Si^ndel  and  Breret  Splndel, 
partners  as  Splndel  Bros.  The  property  was 
sold,  and  motion  for  confirmation  filed.  An 
objection  was  made  to  the  conflrmatlon  by 
George  Splndel,  on  Qie  ground  that  the  land 
WBs  the  homestead  of  bis  family,  consisting 
of  three  minor  children,  who  were  under 
his  individual  care,  custody,  and  control,  and 
were  supported  and  maintained  by  blm; 
that  his  wife  was  still  living,  but  confined  In 
an  insane  asylum  In  Jacksonville,  IlL,  on 
account  of  her  mental  condition ;  that  she 
had  never  lived  upon  the  land  or  acquired  an 
actual  residence  In  this  state,  but  that  said 
absence  was  caused  by  her  mental  condition 
and  through  no  fault  of  her  own. 

The  evidence  farther  shows  that  George 
Stdndel  and  his  children  lived  upon  this 
land  and  occupied  the  same  es  a  homestead 
tnm  the  spring  of  1906  until  the  year  1907, 
when  they  moved  to  Kingfisher  to  educate 
the  (fldldren»  and  were  residing  In  said  city 
at  the  time  of  the  levy  of  the  execution  in 
this  case,  but  that  they  still  maintained  the 
premiaes  in  controversy  as  their  homestead ; 
the  same  being  temporarily  rented.  The  mo- 
tion for  confirmation  of  the  sale  was  over- 
ruled,  and  the  mattw  bron^t  to  this  court 
for  review. 

F.  El.  Boyntcm,  of  Klngflsber,  and  McKee- 
ver  ft  Walker,  of  Bnld,  for  plaintlft  In  error. 
D.  K.  Cunningham,  Klngflsber,  tor  defend- 
ant in  error. 

BITTBNHOUSII^  a  (after  staling  the 
ftcts  as  above),  l^ere  are  no  disputed  tacts 
in  this  record.  The  only  witness  offered  was 
tlie  defendant  George  Splndel ;  and  tbo  sole 
question  necessary  for  a  complete  determina- 
tion of  this  case  is  wiiether  the  husband,  who 
has  an  insane  wife  in  another  state,  can  by 
his  own  acts  so  conduct  himself  as  to  con- 
stitute an  abandonment  of  flw  homestead 
without  the  ctmsent  of  his  wife. 

[1]  Section  S8M,  Oomp.  Laws  1M9,  re- 


serves to  every  family  rest^g  tn  tlie  stata 

a  homestead,  which  shall  consist  of  the  home 
of  the  family,  whether  the  title  to  the  same 
shall  be  lodged  in  or  owned  by  the  husband 
or  wife,  and  said  section  exempts  such  home- 
stead  from  attachment  or  execution  or  any 
other  specie  of  forced  sale  for  the  payment 
of  a  debt 

[2]  Section  3347^  Comp.  Iaws  1900,  defines 
a  homestead  of  a  family,  not  in  a  city  or 
town,  to  consist  of  not  more  than  100  acres 
of  land. 

[I]  Sections  1  and  2.  art  12,  of  the  Consti- 
tution, and  the  foregoing  sections  of  the  stat- 
ute provide  for  the  exemption  of  160  acres  of 
land  not  within  a  dty  or  town,  as  a  home- 
stead for  the  family,  which  cannot  be  alienat- 
ed or  incumbered  unless  the  instrument  be 
subscribed  by  both  husband  and  wife.  The 
requirement  of  a  Joint  act  on  the  part  of 
the  husbsnd  and  wife  to  affect  the  homestead 
is  a  provision  for  the  protection  of  the  <aill- 
dren  as  well  as  for  either  parent,  and  the 
only  exception  to  the  rule  is  provided  by 
section  3362,  Comp.  Laws  1900,  where  1;he 
husband  and  wife  became  hopelessly  insane, 
a  sale  could  be  made  by' application  to  and 
upon  order  from  the  proper  court 

[4]  The  contention  that  George  ^Indel 
and  his  c^lldrai  occupied  the  premises  as 
their  homestead  from  the  siHing  of  1906  un- 
til some  time  during  the  year  1807  is  not 
disputed,  nor  is  the  fact  that  his  wife  was 
insane  and  confined  in  an  asylum  In  Jackson- 
ville, 111.,  disputed.  When  George  Splndel 
and  his  minor  children  moved  upon  this  land 
In  the  spring  of  1906,  with  the  Intention  of 
making  it  their  home,  the  premises  became 
Impressed  with  the  homestead  character,  and 
no  act  or  omission  on  the  part  of  George 
Spind^,  without  the  consent  of  his  spouse, 
could  result  In  an  abandonment  of  the  home- 
stead by  the  family.  The  homestead  is  for 
the  benefit  of  the  entire  family,  and  such 
Joint  interest  Is  to  be  regarded  as  paramount 
to  the  rights  of  any  Individual  member  there- 
of. It  was  held  in  Morris  v.  Ward,  6  Kan. 
239,  that: 

"No  alienation  of  the  homestead  by  the  hus- 
band alone,  in  whatever  way  it  may  be  effected, 
is  of  any  validity;  nothing  that  be  alone  can 
do,  or  suffer  to  be  done  can  cast  the  slighteat 
cloud  upon  the  title  to  the  homestead;  it  re- 
maioH  absolutely  free  from  all  liens  and  incum- 
brances." Coughlin  V.  CoughliD,  26  Kan.  116; 
HoweU,  Jewett  A  Co.  v.  McCrle,  36  Kan.  636, 
14  Pac.  267,  59  Am.  Rep.  68*;  Wallace  v. 
Trav.  Ins.  Co.,  64  Kan.  U2,  38  Pac.  4U9,  26 
U  B.  A.  806.  46  Am.  St  Rep.  288:  Pilcher  v. 
A.,  T.  ft  8.  F.  Ry.  Co..  38  &n.  616,  16  Pac 
946.  6  Am.  St  R^.  770. 

George  Splndel,  a  married  man,  having  se- 
lected the  premises  In  controversy  as  a  home- 
stead, conld  not  divest  the  premises  of 
homestmd  diaracter  by  abandonment,  with- 
out the  ftree  consent  of  bis  spouse;  and,  she 
being  insane  and  thereby  unable  to  give  "bet 
free  consent,  no  act  or  omission  on  the  part 
of  George  Splndel  would  (Operate  to  divest  tbs 
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preDolaei  of  Its  liomestead  character.  Palmer 
T.  Sawyer,  74  Neb.  106,  103  N.  W.  1068,  12 
Ann.  Cas.  716;  WeatherlDgton  t.  Smith,  77 
Neh.  363,  109  N.  W.  881,  13  L.  B.  A.  (N.  S.) 
480, 124  Am.  St  Bep.  855;  Panton  v.  Manic?, 
4  IlL  App.  2ia 

In  the  case  of  Whltlock  t.  Qostion,  36  Neb. 
829,  63  N.  W.  960,  the  husband  attempted  to 
Incumber  the  bomestead  while  the  wife  was 
Insane  and  llrlng  In  another  state,  and  In 
that  case  the  conrt  beld  that  the  tranBactlon 
was  void. 

In  the  case  of  Way  t.  Scott,  IIS  Iowa.  197, 
01  N.  w.  1034,  It  was  held  that  the  abandon- 
ment of  a  homestead  by  the  hnaband  and  fa- 
ther, while  hla  wife  was  confined  in  an  insane 
asylum,  did  not  deprive  the  wife  of  her 
interest  or  right  tber^n,  and  their  adult 
children  were  a  part  of  the  family  and  were 
entitled  to  the  occupancy  and  possession  of 
the  premises  as  long  as  such  right  remained 
to  either  parent  Weatherington  v.  Smith, 
supra ;  Withers  t.  Love,  72  Kan.  140,  83  Pao. 
204,  3  L.  B.  A.  (N.  S.)  614;  Central  Kea- 
tncky  Lunatic  Asylum  t.  Cravens,  98  Ky.  106, 
32  S.  W.  291.  56  Am.  St  Bep.  323;  Holbum 
V.  Pfanujiller,  114  Ky.  831,  71  S.  W.  940; 
Chambers  v.  Cox,  23  Kan.  393. 

In  order  to  constitute  an  abandonment  of 
the  homestead,  the  abandonment  must  be 
voluntary,  and  the  confinement  of  a  person 
in  an  asylum  In  another  state  on  account  of 
her  mental  condition  cannot  be  said  to  be  a 
voluntary  abandonment  of  the  homestead. 

We  therefore  conclude  that  the  premises 
In  controversy  were  impressed  with  the 
homestead  character  in  1906,  and  that  the 
said  premises  are  still  the  homestead  of  the 
family  of  George  Splndel,  and  not  subject  to 
a  Uen  under  the  Judgment  of  the  Alton  Mer- 
cantile Company,  and  that  the  court  properly 
refused  to  confirm  the  sale  of  said  premises 
under  said  Judgment 

The  cause  should  therefore  be  affirmed. 

FEB  CUBIAM.  Adopted  in  Whole. 


NOBTBWBST  THRESHEB  CO.  v.  McNINCH. 
(No.  3446.) 

(Supreme  Conrt  of  Oklahoma.  May  12.  1914.) 
(SyUalut  hv  the  Oottrt.) 

1.  PLEAOINO    (S  236*)— -AnBWEB— AjUrHDMKNT 

DuBiRo  Trial. 

The  trial  court  abnecd  its  dlscretioD  in  al- 
lowing the  defendant  to  allege  mutual  mistake 
of  law,  over  the  objection  of  plaintiS,  after  the 
evidence  was  dosed  on  both  sides,  witnesses 
discharged,  the  jury  instructed,  and  counsel  for 
defendant  having  made  his  opening  argumeot  to 
the  jury,  without  granting  the  plainnfr  a  con- 
tinnonce  in  order  to  meet  the  isBue  presented 
by  the  plea  of  mutual  mistake  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fiS  601,  605;  Dec  Dig.  f  23a*] 

2.  PucADina  (|  237*)— Aitbwkb— AiavDioGnr 
TO  CoNroBif  TO  Paoor. 

An  amendment  to  an  answer  cannot  be 
.  made  on  the  theory  of  conforming  the  answer 


to  the  facts  proven,  when  the  evidence  relied  on 
to  support  the  amendment  was  immaterial  and 
incompetent  to  any  issue  In  the  case,  and  wan 
introduced  over  the  objection  of  the  plainti& 
[Ed.  Note.— For  other  cases,  see  neadinc* 
Cent  Dig.^J  603-619;  Dec.  &g.  S  237.»3 

8.  Boixa  AND  Notes  (}  520*)— Mutuai.  Mia- 

TAKE— SumciEKCT  OF  BviDEKCB. 

Evidence  examined,  and  hM  insoffident  to 
constitute  a  mutual  mistake  of  law  from  wUtdi 

relief  can  be  had. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  181S,  1832,  1836^  1837; 
Dee.  Dig.  {  620.*] 

4.  contbaots  (i  9s*>— "mutdaz.  mlbcaex  ot 
Law." 

A  "mutual  mistake  of  law"  Is  a  miaappre- 
hension  of  the  law  by  all  parties,  all  supposing 
that  they  knew  and  understood  it,  and  all  mak- 
ing substantially  tbe  same  mistake  as  to  the 
law. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  416-419;  Dec.  Dig.  |  S3.* 

For  other  definitions,  see  Words  and  Phraa- 
es,  voL  6,  pp.  4660,  4651.] 

6.  (JoRTKAois  a  93*)-— Dmnan— Mutual 

Mistake  or  IiAW. 

It  is  an  essential  dement  of  the  defense  of 
a  mutual  mistake  of  law  that  the  mistake  most 
be  of  a  material  nature  and  be  the  determin- 
ing ground  of  the  transaettoa. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  416-419;  Dec  Dig-  S  93.*] 

6.  PbINOIPAI.  AVD  AeiNT  a   101*)  —  CON- 
TBAOTS—MlSTAXI  OF  Law— PUHGIPAI.  AHD 

Aqent. 

Where  defendant  rehes  upon  a  mutual  mis- 
take of  law  as  a  defense,  and  the  proof  shows 
that  the  mutual  mistake  of  law  La  based  upon  a 
collateral  oral  agreement  in  the  name  of  the 
agent  independent  of  the  written  agreement  en- 
tered into  on  behalf  of  the  principal,  evidence 
that  the  defendant  and  the  agent  misappreheod- 
ed  the  law  relative  to  such  oral  agreement  both 
supposing  that  diey  knew  and  understood  it,  and 
both  making  substantially  the  same  mistake  as 
to  the  taw,  is  not  aoffident  to  estabUsh  a  mu- 
tnal  mistake  of  law  on  the  part  of  the  prindpaL 
[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  U  262-273,  S4S,  304, 
368-373;  t)ec  Dig.  f  lOT.*] 

Commlaatonen^  ddnlon^  Division  No.  1. 
Brror  from  District  Court,  Canadian  County ; 
John  J.  Carney,  Judge. 

Action  by  the  Northwest  Thresher  Gom- 
pai^  agalnat  W.  D.  McNlndi.  Judgmoit  for 
def^idant,  and  plaintUI  brings  error.  Be- 
versed  and  remanded,  with  inatnu^loDB. 

On  the  26tb  day  of  S^itember,  1909,  the 
Northwest  Thresher  Company  instituted  this 
suit  on  a  promissory  note  for  9160.  It  ap- 
pears from  the  record  that  the  plaintiff 
through  its  agent  George  Gill,  took  an  wder 
from  one  J.  B.  McClung,  for  a  threshing 
machine ;  under  the  terms  of  said  ordw  he 
was  required  to  famish  termers'  notes  in 
the  sum  of  $1,000  as  collateral  security  to 
said  Indebtedness,  payable  directly  to  the 
Northwest  Thresher  Company,  and  said  notes 
contained  a  clause  that  tbe  same  were  exe- 
cuted in  consideration  of  credit  extended  to 
the  said  J.  B.  McGlung  in  the  purchase  of 
said  machine.  Prior  to  that  time,  a  con- 
tract was  entered  Into  between  the  parties. 
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prorlfflnff  the  execution  of  said  note  by 
the  defendant  qpon  the  delivery  of  the 
threshlag  madiine  to  UcGliinft  and  the  note 
sued  on  vaa  exeeated  under  said  contract. 
The  defendant  answered  on  the  24th  day 
of  October,  1908,  a  copy  of  which  answer  Is 
fonnd  In  McNincb  v.  Northwest  Thresher 
Co.,  28  OkL  888,  100  Pac  524.  138  Am.  St 
Rep.  803,  the  defense  being:  First,  a  failure 
of  oonalderatlon  other  than  tlut  sttxndated 
In  the  writing;  and  second,  that  by  fraud  and 
mistake  of  fact  Uie  wrfttea  agreement  stipu- 
lates for  a  parttcular  consideration  wU(di 
was  not  the  true  consideration,  and  that  the 
true  consideration  failed.  This  answer  was 
amended  on  December  21,  1906;  a  demurrer 
was  sustained  to  the  first  defense,  and  a  mo- 
tion to  make  more  de&iite  and  certain  to 
the  second  defense,  and  the  cause  appealed  to 
this  court,  and  decided  In  the  oue  of  Bfc- 
Nlndi  T.  Northwest  Thresher  Co^  supra,  sus- 
taining the  demurrer  to  the  flzst  defense,  and 
holding  that  the  defendant  had  measurably 
complied  with  the  order  to  make  more  defi- 
nite and  certain  as  to  the  second  defbnsa  <hi 
August  19,  1909,  d^endant  again  amended 
his  answer  by  alleging,  In  substance,  the  same 
as  his  former  allegation,  and  again,  on  De- 
cember 27,  1909,  defendant  amended  his  an- 
swer by  filing  an  amendment  to,  and  substl- 
tatiOD  for,  the  second  count  of  his  answer. 
Issues  were  Joined  by  the  plaintiff,  and  on 
January  10,  1910,  the  trial  was  commenced. 
At  that  time  there  was  no  allegation  of  mu- 
tual mistake  of  law.  During  the  first  day 
of  the  trial  the  defraidant  agsln  filed  an 
amendment  to  bis  answer,  setting  tdrth  an 
alleged  defense  relatlTe  to  the  executltm  of 
the  contract  dated  May  12,  1905,  and  again, 
during  the  trial  defendant  asked  and  was 
permitted  to  file  an  additional  amendmeait  to 
his  amended  answer,  by  alleging  the  defense 
of  fraud  and  mistake.  Issues  were  itOnei 
oa  these  amendments  and  the  cause  submit- 
ted to  the  Jury;  after  the  fnstmctlons  were 
given  and  the  argument  under  way,  the  de- 
fense a^ed  leave  to  file  an  amendment,  al- 
lying "mutual  mistake  of  law,"  in  order  to 
confirm  his  answer  to  the  facts  proven, 
which  was  allowed  by  the  court  The  court 
then  withdrew  from  the  jury  all  the  grounds 
of  defense,  excei^  mutual  mistake  of  law. 
The  fiicts  relating  to  nmtoal  mistake  of  law 
will  be  found  in  the  body  of  the  opinion.  All 
the  amendments  were  made  over  the  objec- 
tloo  of  the  plaintiff,  the  cause  was  submitted 
to  a  jui7>  end  resulted  in  a  verdict  in  favor 
of  the  defendant,  and  the  plaintiff  brings  the 
cause  here  for  review. 

M.  D.  Libby,  of  ffil  Beno,  for  plaintiff  In 
error.  Jas.  L.  Brown  and  Moyd  Wheeler, 
both  of  Oklahoma  C^tj,  for  defendant  In  er- 
ror. 

RITTBNHOrSB.  O.  There  are  numerous 
assignments  of  error  presented  by  plaintiff, 
but  it  win  only  be  necessary  tor  us  to  con- 
aidw  two  of  the  questions  raised.   (1)  Did 


the  court  abuse  its  discretion  in  allowing  de- 
fendant to  amend  its  answer  by  ailing  mu- 
twU  mistake  of  law,  after  tbe  evldoioe  was 
submitted  and  the  <^>enlng  argument  of  de- 
fendant tilosedT  &i  Did  the  evidmoe  offered 
by  the  d^mdant  prove  the  allegations  of  mu- 
tual mistake  of  law?  The  answer  of  defend- 
ant was  amended  four  times  before  trial, 
three  times  dnrliv  trial,  and  cmce  duidng  Uie 
argument 

[1]  The  trial  court  abused  its  USaatAUm  in 
allowing  the  defendaiU  to  amoid  his  answer 
to  aUwe  mutual  mlBteke  of  law,  after  the 
evidence  had  been  closed  on  both  ddes,  wit- 
nesses excused,  the  Jury  instructed,  and  coun- 
sel for  defendant  having  made  Ids  opening 
aignmoit  to  the  Jury;  buicSi  amendment  b^g 
over  the  objection  of  the  plB<fft*ff,  and  with- 
out giving  tbe  plaintiff  an  (q^portunity  to  de- 
fend as  ac^Unst  tbe  defense  of  mntnal  mistake 
of  law.  Undfflr  secti(m  6679  (Comp.  Laws 
190^,  the  court  is  vetted  with  oonslderabte 
discretion  in  allowing  amendments,  where 
such  amendments  do  not  chai^^  substantial- 
ly tbe  claim  or  defense^  Gross  Construction 
Co.  V.  Hale,  87  Okl.  131,  129  Pac.  28.  Tbe 
phUnUff  objected  to  the  amradment  on  the 
ground  Uiat  the  same  was  a  surprise,  and 
that  it  was  not  inrepared  to  meet  the  Issue 
raised  by  the  amradment,  the  witnesses  hav- 
ing hem  excused  and  not  In  attendance  on 
the  courts  it  was  therefore  an  abuse  of  dis- 
cretion to  allow  the  amendment  alleging 
mutual  mistake  of  law,  without  granting  to 
the  plain tm  an  opportunity  to  meet  such  Is- 
sue. 

[I]  The  order  allowing  defendant  to  amend 
by  alleging  mutual  mistake  of  law  was  im- 
proper fOr  another  reason;  at  tiie  thne  the 
evidence,  relied  on  as  establishing  the  defense 
of  mutual  mistake  of  law,  was  offered,  plaln- 
tUC  objected  to  such  evidence  upon  the  ground 
that  the  same  was  Immaterial  and  Incompe- 
tent to  any  issue  in  the  case;  the  court;  there- 
for^ erred  In  permitting  the  amendment  to 
conform  to  the  facts  proven  when  sudb  facts 
were  admitted  over  tlie  objection  of  tbe 
plaintiff,  and  were  not  within  the  Issue. 

"A  motion,  after  tbe  dose  of  the  evidence,  to 
coDform  the  pleadings  to  the  proof,  can  never 
be  granted  where  the  admlBSion  of  the  evidence 
was  properly  objected  to  when  It  waa  offered, 
upon  the  ground  that  it  did  not  tend  to  sup- 
port the  aUeRationB  of  the  pleadings."  1  Eqcv. 
PI.  &  Pr.  M5:  Walker  v.  O'Connell,  59  Kan. 
306^2  Pac  894:  Worthington  v.  La  Vlolette, 
60  Wash.  625.  Ill  Pac  784:  Me&denhall  v. 
Uarrisburgh  Water  Go^27  Or.  38,  39  Pac. 
399;  Heywood  Bros.  &  Wakefield  Co.  v.  Doern-' 
becher  Mfg.  Co.,  48  Or.  359,  88  Pac.  367,  87 
Pac  630:  St  Lonis,  I.  M.  ft  S.  R.  Co.  v. 
Holmea.  88  Ark.  XSL  114  8.  W.  221:  Bux* 
ton  V.  Sargent,  7  N.  D.  608,  76  N.  W.  811. 

[I]  The  next  question  involved  In  this  ac- 
tion is  whether  the  evidence  offered  by  the 
defendant  proves  the  allegation  of  mutual 
mistake  of  law.  In  our  opinion,  there  Is  no 
subject-matter  In  this  case  on  whldi  a  mu- 
tual mistake  of  law  could  be  based.  The  de- 
fense of  mutual  mistake  of  law  should  only 
be  allowed  In  extreme  cases,  and  then  only 
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wboi  tbe  mistake  of  law  la  of  a  material  na- 
ture ana  ms  Uie  drtermlnlng  groand  itf  tbe 
transaction.  It  will  be  seen  from  an  exam- 
ination of  Oie  evidence  that  the  fiicts  proren 
are  not  solBcient  to  bring  the  defense  wiQi- 
Jn  the  dass  of  mutual  mistake  of  law  from 
wblCh  relief  can  be  had.  The  testimony  of 
McNlnch  on  the  issae  of  mistake  of  law  was, 
in  sabstance,  as  follows:  That  he  was  a 
farmer;  that  he  was  not  acqnainted  and 
£&millar  with  the  laws  of  the  territory  of 
(Mclahoma  and  tiheir  technical  application; 
fliat  he  knew  nothing  about  them ;  that  he 
did  ntrt  know  and  appreb^  that  1^  mak- 
li^  the  writing  of  May  12,  IBOfi,  the  law 
would  prevent  him  from  proving  an  oral 
agreement  outside  to  do  the  threshing ;  that 
he  understood  and  apprehended  the  law  to 
be  that  he  could  make  that  oral  agreement 
outside,  and  that  it  would  be  good,  notwlth- 
atandii^  It  was  not  In  writing ;  that  he  did 
not  learn  the  law  to  be  the  contrary  nntU 
"now^;  that  tUa  agoit  whose  name  was 
Om  said  that  If  anything  happened  to  tbe 
wheat,  if  It  was  a  fiiilnre  or  the  threshing 
was  not  done,  the  notes  would  be  void  and 
could  not  be  collected  by  law;  that  was  his 
comprehension  of  the  law  and  b^ef  of  tbe 
law  at  that  time ;  that  tbe  oral  promise  re- 
ferred to  didn't  need  to  be  included'  in  the 
contract  *•  •  •  •  the  statement  that  he 
made  to  me;  *  *  *  he  said  that  In  case 
the  threshing  was  not  done  tbe  notes  would  be 
void ;  he  said  the  thr^lng  would  be  done : 
that  they  would  make  McOlung  thresh  it, 
and  if  be  didn't  thresh  it,  he  (Gill)  would 
thresh  it;  I  would  not  have  signed  the  con- 
tract had  I  known  the  law  to  be  as  I  now 
find  it  to  be  when  I  come  into  court,  to  wft, 
that  everything  oral  must  be  pnt  In  the  con- 
tract or  it  would  not  be  any  good ;  he  (GUI) 
told  me  In  case  anything  happened  to  the 
wheat,  tbat  the  notes  could  not  be  collected 
by  law,  for  tbe  reason  that  they  could  not 
get  something  for  nothing;  I  have  run  a 
meat  market  for  three  or  four  years;  I  can 
read  and  write;  In  the  transaction  of  my 
business  I  execute  many  checks,  and  have 
signed  a  good  many  notes  In  my  business,  In 
one  way  and  another;  that  a  written  con- 
tract was  better  evidence  of  what  the  trans- 
action really  was;  well,  I  suppose  It  would 
be  where.  *  *  *  X  also  supposed  tfaroagh- 
out  my  business  that  any  execnted  note  for 
which  a  man  received  nothing  was  uncollec- 
■  tlble  in  law." 

The  testimony  of  the  agent,  Gill,  on  cross- 
examination  as  to  the  Issue  of  mistake  of 
law  was.  In  substance,  as  follows: 

**Q.  Did  not  you.  yourself,  have  tbe  belief  at 
that  time  that  if  he  did  not  get  tbe  thresbiBg 
done  the  debt  could  not  be  collected  oH  him? 
A.  I  don't  know.  I  wasn't  a  lawyer.  Q.  That 
was  your  idea  of  the  law?  A.  I  cannot  say  it 
waa.  Q.  Can'  you  aa;  It  was  not?  A.  In  fact 
it  was  the  first  collateral  note  contract  I  bad 
ever  had  anything  to  do  with.  Q.  Are  you 
sure  yon  did  not  say  as  an  inducement  to  get 
him  to  ^gn  It,  'Now,  if  you  sign  this  contract 
and  yoo  don't  get  your  threabiog  done,  tbat 


the  contract  nor  the  note  cannot  be  collected  in 
law,  becauae  yon  would  not  get  anything  for 
it?'  A.  There  was  no  note  at  that  time.  I 
don*t  remember  making  any  such  statement. 
Q.  And  you  don't  remember  tbat  you  dida'tT 
A.  I  would  not  swear  that  I  didn't.^ 

There  Is  no  showing  In  tbls  testimony  that 
Oin  was  mistaken  as  to  the  law ;  the  mere 
expression  of  an  opinion  as  to  the  law  is  not 
sufficient  to  show  what  GUI  understood  or 
apprehended  tbe  law  to  be.  The  parties 
dealt  with  each  other  on  eiinal  terms ;  there 
was  no  mistake  in  the  execution  of  the  note 
they  Intended  to  execute;  no  request  was 
made  to  have  the  private  oral  promise  of 
0111  pnt  in  tlie  note,  nor  was  there  an  at- 
tempt to  do  bo;  the  parties  did  just  what 
they  Intended  to  do,  that  is,  tbat  the  plaln- 
tlfT  sbonld  sell  to  McGlung  a  threshing  ma- 
chine,, and  McClm^  was  to  secure  tbe  in- 
debtedness farmers*  notes,  one  of  whlcti 
was  to  be  execnted  by  Mcmnch  for  |160 ;  the 
machine  was  delivered  to  and  accepted  hr 
McClung,  and  the  plaintiff,  under  the  evi- 
dence in  this  case,  could  not  be  restored  sub- 
stantially to  Ite  rights  as  tb^  existed  pre- 
viouB  to  the  sale.  Orosier  t.  Acer,  7  Paige 
(K.  T.)  iSS;  Hope  t.  Bonrland,  21  OkL  864, 
96  Paa  68a 

[4-1]  The  question  as  to  whether  Gin  was 
to  thresh  McMndi's  wheat  ta  case  McClung 
failed  to  do  so  is  not  material  to  the  trans- 
action, and  was  not  tbe  detennlnlng  ground 
of  the  sale  and  the  execution  of  tbe  collat- 
eral note;  nor  the  subject-matter  on  which 
to  base  the  defense  of  a  mutual  mistake  of 
law.  It  is  one  of  tbe  essential  dements  of 
the  defmse  of  mutual  mistake  of  law  tbat 
the  mistake  must  be  of  a  material  natare  and 
be  the  determining  ground  of  the  transaction. 

**Bfi8take  In  matter  of  law  or  matter  of  fact, 
to  be  a  ground  for  equitable  relief,  most  be  of 
a  maiertal  nature,  and  m»4t  he  the  defemtM- 
ing  ground  of  the  tranaaction.  (Italics  oun.) 
A  man  who  seeks  relief  against  mistake  must 
be  able  to  satisfy  tbe  court  tiiat  his  conduct 
has  been  determined  by  the  mistake.  Mistake 
in  matters  which  are  only  incidentsl  to,  and 
are  not  of  tbe  essence  of  a  transaction,  and 
without,  or  in  the  absence  of  which  It  is  reason- 
able to  infer  tbat  the  transaction  would  nev- 
ertbelees  have  taken  place,  goes  for  nothing.  If 
the  mistake  has  not  been  the  only  cause  by 
which  tbe  conduct  of  a  man  has  been  induced, 
but  another  motive  has  intervened,  the  mistake 
cannot  tw  set  up  as  a  ground  for  relief."  Kerr 
on  Fraud  &  Mistake  (old  edition)  p.  408. 

"Mistake  of  law,  to  be  a  ground  for  relief  in 
equity,  mtist  be  of  a  material  nature,  and  the 
deterniining  ground  of  the  transaction."  Kerr 
on  Fraud  &  Mistake  (4th  Bd.  1910)  p.  468; 
Stone  V.  Godfrey.  S  D.  M.  ft  G.  76;  1  Page 
oD  Contracts,  8S  o8,  60.  71,  82,  84;  Hannah  v. 
Steinman,  159  Oal.  142,  112  Pac  1094:  Shei^ 
wood  T.  Walker,  66  Mich.  668,  38  N.  W.  919, 
11  Am.  St  Bep.  631;  Segur  v.  Tlnglur  11 
Conn.  134;  Dambmann  v.  Schulting,  75  N.  T. 
6S;  Marshall  v.  Homier,  18  Okl.  2^  74  Pac 
368 ;  Stettheimer  v.  EiUip,  76  N.  Y.  282;  2 
Pom.  Eq.  Jur.  839 ;  P^e  v.  Higgins,  160  Mass. 
27,  22  N.  E.  63,  6  L.  R.  A.  153;  Town  of  Es- 
sex v.  Day,  62  Conn.  483,  1  Atl.  030;  Farmer^ 
&  Merchants'  Nat  Bank  v.  Hoyt,  29  OkL  77% 
120  Pac.  264. 

In  OTder  to  say  tbat  the  oral  promise  of 

GUI  was  of  a  material  nature.  It  would  be 
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necessarr  to  tihange  the  al»olnte  substance 
of  the  agreement ;  the  consideration  express* 
ed  In  the  noteb  and  sustained  hy  the  testi- 
mony of  McIUncb,  is  the  sale  of  the  madilne 
^  to  McClnng  and  the  note  sItoi  as  collateral 
only  to  that  Indebtedness.  In  order  to  make 
the  oral  promise  to  do  the  thresthins  material, 
the  oonsideiation  of  the  noto  must  not  hare 
been  the  sale  of  the  machine  to'McOlnng, 
but  the  consideration  mast  have  be«i  the 
oral  promise  of  6111  to  do  the  threshing,  which 
latter  theory  la  diluted  by  the  contract  of 
May  12,  1905,  the  noto  sued  on,  and  all  the 
drcnmstonces  of  the  case.  like  oral  con- 
tract of  GUI  not  being  of  a  material  nature 
In  the  consnmmatlon  of  said  sale,  his  mistake 
of  law  based  on  said  oral  contract  wonld  be 
immaterial. 

This  is  a  plain  case  of  Ignorance  of  the 
law  on  Uie  part  of  McNlnch,  and  If  ignorance 
of  Uie  law,  pure  and  simple,  on  a  collatual 
matter,  as  this  case  apparently  la,  was  al- 
lowed to  be  the  subject  of  a  defense  In  ac- 
tions of  this  character,  there  would  be  no 
certainty  In  one's  1^1  rights  and  no  aaH 
to  Utigatloa 

The  defendant  eonstnus  the  evidence  to 
mean  that  CHll,  the  agent  of  plaintiff,  onder^ 
stood  the  law  to  be  that  the  note  conid  not 
be  collected  unless  the  threshing  was  done 
for  defendant  It  is  uelQier  alleged  nor  prov- 
en what  the  plaintiff  onderstood  the  law  to 
be;  the  only  allegation  or  attempted  proof 
is  what  the  agent,  GUI,  understood  and  ap- 
Itrebended  the  law  to  be,  and  the  anestlon  of 
the  agents  understanding  or  apprehension 
of  the  law,  jmA&t  the  evidence  in  this  case, 
is  Immaterial  and  destructive  pf  the  very  es- 
sence of  his  defense  of  mutual  mistake  of 
law.  Gill,  the  ag«it,  was  not  the  real  party 
to  the  written  contract,  and  his  understand- 
ing of  the  law,  relative  to  his  pilrate  oral 
contract,  could  not  be  Imputed  to  his  prin- 
dpaL  Tliere  Is  no  (dalm  In  this  action  ttiat 
GUI  promised  that  plaintiff  would  thresh 
the  whea^  the  oontffltlon  Is  that  he.  Gill, 
would  thresh  the  wheat  if  McOlung  failed 
to  do  so.  This  state  of  fbcta  Is  admitted 
In  the  pleading  and  by  the  testimony  of  the 
defendant  Eiad  the  principal  acted  for  blm- 
mSt  in  such  transaction,  his  understanding 
and  aKtrehendon  of  the  law  would  be  ma* 
terial,  but  under  the  evidence  In  this  case 
mcb  knowledge  or  views  of  an  agent  rela- 
tive to  Us  own  separate  oral  contract,  could 
not  be  Imputed  to  the  prlndpaL  It  has  been 
held  by  numerous  auttioritles  that  an  agent 
cannot  Und  his  tmployvt  by  an  agreonent 
In  his  own  name,  In  the  absence  of  qiedal 
autboHty.  TtoUerton  tt  Warfleid  Oo.  v.  (Hl- 
mtfa  et  a1..  21  8.  D.  820, 112  N.  W.  Stt;  Funk 
•t  aL  T.  Ohnrcb  ft  ntigerald  et  ftL,  182  Iowa, 
1,  100  N.  W.  286. 

InasmDCh  as  all  the  evidence  on  the  ques- 
tion of  mutual  mlstske  of  law  is  betore  this 
conrt,  and  nothing  can  be  gained  by  a  new 
trial,  tills  cause  is  therefwe  nvened  and 


remanded,  with  Instructions  to  the  trial  court 
to  render  Judgment  against  W.  S.  McNInch 
In  favor  of  the  Northwest  Thredier  Company 
in  the  sum  of  tlOO,  with  Interest  at  8  per 
cent  per  annum  from  August  1*  1906,  and 
costs. 

PBBOUBIAM.  Adopted  in  whole. 


NORTHWEST  THRESHBE  CO.  v.  PRUITT. 
(No.  S447.) 

(Suprane  Conrt  of  Oklahoma.   May  12,  1914.) 

(SyUalua      the  Court.) 

AoTxon  Off  Note. 

For  syllabas,  see  Northwest  Threaber 
Company,  a  Corporation,  v.  W.  B.  AfoNmch 
(No.  3446)  140  Fac.  UTO,  not  yet  offidaUy  re- 
ported. 

Commissioners'  <^[Anlon,  Divlslou  No.  1. 
Brror  from  District  Court,  Canadian  County ; 
John  J.  Carney,  Judge. 

Action  by  the  Northwest  Thresher  Com- 
pany against  W.  B.  Pmitt  Judgmoit  for 
defendant,  and  plaintiff  brings  error.  Be- 
versed  and  remanded  with  Instructions. 

M.  D.  Llbby,  of  Bl  Reno,  for  plaintUT  In 
error.  Jas.  L.  Brown  and  Floyd  Wheeler, 
both  of  Oklahoma  01^,  for  defendant  in  e^ 

ror. 

RITTBNHOUSB,  C.  This  action  was  be- 
gun In  the  district  court  of  Canadian  county 
on  a  promissory  note  for  $100,  given  as  col- 
lateral security  to  an  indebtedness  of  J.  R. 
McClung.  On  the  13th  day  of  June,  1910, 
there  was  filed  in  said  cause  a  stipulation  in 
the  case  of  Nortliwest  Thresher  Company  v. 
W.  B.  McNInch  (No.  3446)  140  Pac.  1170,  not 
yet  officially  reported,  wherein  it  was  pro- 
vided: 

"Third.  If  appeal  be  taken  to  the  Supreme 
Conrt  from  the  final  judgment  in  any  or  all  said 
actions,  1^  dther  party,  incladins  the  final 
judgment  in  the  said  action  wherein  the  said 
W,  £.  McNincb  is  defendant,  then  briefs  shall 
be  filed  in  that  action  only  wherein  the  said  W. 
E.  McNInch  ia  a  party  to  the  appeal,  and  the 
judgment,  order,  or  mandate  of  the  Supreme 
Court  in  the  latter  action  shall  be  the  Jodg* 
ment,  order,  or  mandate  of  that  court  in  each  w 
the  said  other  appealed  actions. 

"Fonrth.  It  is  not  intended  hereto  to  consol- 
idate said  actions  for  trial,  bat  merely  that  the 
trial  and  judgment  in  the  one  case  in  the  dis- 
trict court,  or  upon  appeal  to  the  Supreme 
Court,  Bhal]  furnish  the  rule  for  judgment  In 
each  of  the  other  cases  pending  in  such  cotirt" 

Following  the  rule  advanced  to  the  case  of 
Northwest  Thresher  Company  v.  W.  IL  Mc- 
NInch, not  yet  offldally  reported,  the  above 
cause  Is  reversed  and  remiinded,  with  In- 
structions to  the  trial  court  to  render  Judg- 
ment against  W.  R.  Frultt  in  favor  of  the 
Northwest  Thresher  Company  In  the  sum  of 
$100,  with  Interest  at  8  per  cent,  per  annum 
from  August  1,  1906,  and  costs. 

FEB  OUBIAM.  Adt^ted  In  wbola 
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NOBXSWI^  THRESHER  GO.  t.  BELL. 
'  (No.  344&) 

(Sapreme  Coart  of  Oklahoma.  May  1%  1914.) 
(ByOahui  ty  «W  Court.) 

AonOH  ON  MOTBB, 

For  syllabus,  aee  Northwest  Thresher  Com- 
pany, a  Corporation,  v.  W.  E.  McNinch  (No. 
8440)  140  Pac  1170,  not  yet  officially  reported. 

CommlsBloners'  Opinion,  Division  No.  1. 
Error  from  Dlatrict  Oonrt,  Canadian  County; 
John  J.  Carney,  Judge. 

Action  tty  the  Northwest  fniresher  Com- 
pany against  3.  H.  Bell.  Judgment  for  de- 
fendant, and  plalntitr  brings  error.  Berera* 
ed  and  renMinded,  with  InstrnctUma. 

M.  D.  Ubby,  of  El  Reno,  for  plaintiff  In  er- 
ror. Jas.  L.  Brown  and  Floyd  Wheeler,  both 
of  Oklahoma  Gl^,  for  defendant  In  error. 

BITTBNHOUSB,  O.  This  action  was  be- 
gun In  tbe  district  court  of  Canadian  county 
on  a  promissory  note  for  $75,  given  as  col- 
lateral security  to  an  Indebtedness  of  3.  R. 
McClong.  On  the  13th  day  of  June,  1910, 
there  was  filed  In  said  cause  a  stipulation 
In  the  case  of  Northwest  Thresher  Company 
T.  W.  E.  McNinch  (No.  S446)  140  Pac.  1170, 
not  yet  officially  reported,  wheareln  It  was 
provided: 

"Third.  If  appeal  be  taken  to  the  Supreme 
Court  from  the  final  judgment  in  any  or  all 
■aid  actions,  by  either  party,  including  the  final 
judgment  in  the  said  action  wherein  the  said  W. 
E.  McNinch  is  defendant,  then  briefs  shall  be 
filed  hi  that  action  oxilf  wherein  the  said  W. 
E.  McNinch  is  a  party  to  tbe  appeal,  and  the 
judgment,  order,  or  mandate  of  the  Supreme 
Court  in  the  latter  action  shall  be  the  judg- 
ment, order,  or  mandate  of  that  court  in  each 
of  the  said  other  a^ealed  actions. 

"Fourth.  It  is  not  intended  hereby  to  con- 
solidate said  actions  for  trial,  bat  merely  that 
the  trial  and  judgment  in  the  one  case  in  tbe 
district  court,  or  upon  appeal  to  the  Supreme 
Court,  shall  furnish  the  rale  for  judgment  In 
each  of  the  other  cases  pending  in  sadh  court" 

Following  the  rale  advanced  In  tbe  case 
of  Northwest  Thresher  Company  W.  B. 
McNinch,  not  yet  officially  reported,  the  above 
cause  Is  reversed  and  remanded,  with  in- 
fltrnctlons  to  title  trial  court  to  raider  judg- 
ment against  J.  H.  Bell  in  favor  of  the 
Northwest  Thresher  Company  In  tbe  sum  of 
fTfi,  with  interest  at  8  pa  cent  per  annum 
from  Augnst  1,  1905,  and  costs. 

PER  CURIAM.  Adopted  in  whola. 


TATES  V.  FIBST  NAT.  BANK  OF  WLL 
GBEEK.  (No.aiB6.) 

(Sapreme  Oonrt  of  Oklahoma.   May  13,  1914.) 

CStfRflbut  hy  tha  Court.} 

1.  Appeai.  and  Ebbob  ({  S02*)— Pbesenta- 
TZOH  fob  Bzview— PirmoN  in  Ebbob. 
This  court  will  not  review  an  alleged  error 
of  a  trial  court,  unless  the  error  complained  of 


is  assigned  for  re^ew  by  tbe  petition  in  error, 
as  well  as  by  the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  fl  1960,  iSSL,  4^^-8284: 
Dec  IMg.  t  362.*] 

2.  Appkal  and  Ebbob  (|  WKL*)  —  Bxczsbxts 
RxcovKBT— AssianiiKnT  or  EiBBo»— Motion 
tob  New  Teiax. 

Error  in  the  assessment  of  the  amount  of 
recovery,  -whether  too  large  or  too  small,  where 
the  action  is  upon  contract,  cannot  be  coaaider- 
ed  on  appeal,  unless  such  error  is  assigned  in 
the  motion  for  a  new  trial  as  a  ground  therefor. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  ff  1748,  l7S»-17e5;  Dee. 
Dig.  i  301.  •]     *  " 

8.  Appeal  ahd  Ebbob  (S  301*)  —  Ubtjbt 
102*)— Nbw  Tbiai/— Motion— EsBKimAu. 
An  action  to  recover  usury  is  one  arising 
on  an  implied  contract;  and,  where  the  plain- 
tiff, in  an  action  to  recover  usurious  charges, 
complains  of  the  amount  of  the  verdict  in  his 
favor,  it  is  necessary  that  the  motion  for  a 
new  trial  contain  as  a  ground  therefor  the  fifth 
subdivision  of  section  ^26,  Oomp.  Laws  1900. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Ceot  Dig.  {§  1743,  1753r-17S6:  Dec 
Dig.  I  301;»  Usury,  Cent.  Dig.  U  1»7,  241, 
242,  244-258;  Dec.  Dig.  1  102.»3 

4.  Appkai,  and  Ebbob  (|  801*)  —  Bzctssivs 
Rboovebt— Pbksbntation  fob  Bivnw— Mo- 
tion POB  Nkw  TBIA£. 

Where  the  evidence  is  sufficient  to  sustain 
a  verdict  for  a  greater  sum  than  that  found  by 
the  jury,  this  court  will  not  examine  the  record 
to  ascertain  whether  the  sum  so  found  was  the 
correct  amount,  i^ere  error  in  the  assessment 
of  tbe  amount  of  recovery  is  omitted  from  the 
motion  for  a  new  trial 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1743,  1768-1755;  Dec 
Dig.  S  301.*] 

CommlssioDers'  Opinion.  Division  No.  1. 
Error  from  District  O^nrt,  Johnston  County ; 
A.  T.  West,  Judge. 

Action  by  £.  M.  Tates  against  Oie  First 
National  Bank  of  Mill  Creek.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

P.  B.  H.  Shearer  and  J.  B.  O'Bryan,  both 
of  aishomingo,  for  plalntUf  in  errw.  Horton 
&  Smith,  of  McAlester,  and  St^en  C  Tread- 
well,  ot  Oklahoma  dty.  for  defeodant  in 

error. 

SHARP,  O.  PlalntUf  bnni^t  suit  to  re- 
cover usurious  interest  amounting  to  41,2^- 
70.  Tbe  Jury  returned  a  verdict  In  his  favw 
for  «!. 

[1-S]  PlalntUTs  motion  for  a  new  trial  cm- 
talnB  muDtfouB  grounds,  but  wholly  omits 
to  assign  the  fifth  subdivision  of  section 
6826,  Comp.  Laws  1909,  authorizing  the  trial 
court  to  ncate  the  v^-dlct  of  a  jury  and 
grant  a  new  trial,  where  there  is  error  in 
the  assesBment  of  the  amount  of  recovery, 
whether  too  large  or  too  small,  where  the 
action  is  np<m  a  contract  or  for  injury  or 
detention  of  property. 

PlalntUTs  several  causes  of  action  arose 
upon  an  implied  omtract  State  Bank  of 
Paden  v.  Lanam,  84  OfcL  486,  128  Pac.  220; 
Washlngton-Aladca  Bank  v.  Stewart,  184 


*For  other  easM  see  suae  topic  and  section  NUUBBR  In  Dee.  Dig.  4  Am,  DIs.  X«r-No.  SmIm  ft  Bep'r  Indazoi 
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fed.  673,  108  O.  O.  A.  273.  In  the  former 
•case,  adopting  tbe  language  of  tbe  court  In 
the  latter,  and  In  which  a  Uke  statute  was 
vnder  consdderatlon.  It  was  said  that  the 
causes  of  action  there  sued  upon  arose  under 
an  implied  contract;  that,  when  the  plain- 
tiffs paid  to  the  defendant  Interest  In  excess 
of  the  amount  allowed  by  law,  there  arose 
an  Implication  tantamount  to  an  Implied 
promise  to  repay  the  amount  so  unlawfully 
exacted,  and,  In  addition  thereto,  the  law 
Imposed  an  obllgatloD  to  pay  an  equal 
amount  That  obllgatkm  was  enforceable  un- 
der the  Code  pleading  as  a  promise  to  pay, 
just  as  at  common-law  aasompalt  lay  on  an 
implied  promise  to  dlsdiarse  a  legal  ob- 
ligation. 

While  In  eadi  of  the  abore  caaea  the 
court  beld  that  canaea  of  action  to  recover 
usury  paid  at  different  times  and  on  differ* 
ent  loans,  being  of  the  aame  class,  and  af- 
fecting the  same  parties,  might  pn^erly 
be  Joined  in  one  petltl(m,  being  contracts  im- 
Idled  within  the  meudng  of  tiie  Oode  provl- 
alon  authorizing  joinder  of  causes  of  action, 
in  our  opinion,  a  like  constmctlon  must  be 
given  the  fifth  subdivision  of  section  S826» 
aapra,  wUch  furnishes  the  means  whereby 
a  verdict  taiay  be  set  aside,  and  a  new  trial 
granted,  where  there  is  error  in  the  assess- 
ment (tf  the  amount  of  recovery^  K^ether  It 
be  too  large  or  too  small,  where  the  action 
la  upon  contract  There  Is  noOilng  in  the 
statute  indicating  that  the  action  must  be 
upon  an  express,  and  not  an  Implied,  con- 
tract; neither  can  there  be  reason  for  giving 
to  said  provldon  so  restricted  a  construction, 
first  Nat  Bank  of  Nashua  v.  Tan  Voorls, 
6  S.  D.  548,  02  N.  W.  878;  Fire  Dept  of  the 
City  of  Oshkosh  v.  TutUei,  BO  Wis.  652,  7  N. 
W.  649;  Crandall  v.  White  et  aL,  164  Mass. 
54,  41  N.  B.  206;  Bfldland  Go.  v.  Braat,  50 
Minn.  502,  62  M.  W.  072,  17  L.  B.  A.  312; 
Dalton  V.  Landahn,  80  Bfich.  849 ;  Republic 
Iron  Bfinlng  Oo.  r.  Jones  (O.  O.)  87  Fed.  721. 
2  L.  B.  A.  746.  PtalntUFs  several  causes 
of  action  being  founded  upon  an  implied  con- 
tract and  the  amount  of  his  recovery  not 
being  tiiat  to  which  It  Is  claimed  the  evi- 
dence entitled  him,  he  should  have  moved  for 
a  new  trial  under  the  fifth  snbdfrlslon  of 
section  6826.  It  was  not  from  an  adverse 
verdict  that  a  new  trial  was  asked,  but  from 
a  favorable  verdict  for  an  Insufficient  sum. 

[4]  The  motion  for  a  new  trial,  having 
failed  to  assign  the  section  of  the  statute  in 
question,  although  it  was  charged  that  the 
verdict  was  contrary  both  to  the  law  and 
the  evidence,  was  Insufficient  Error  In  the 
amount  of  recovery  constituted  the  sole  ob- 
jection urged  to  the  judgment  and  that,  not 
being  specified  as  one  of  the  grounds  for 
a  hew  trial,  was  not  presented  to  the  trial 
court  and  hence  la  no  cause  for  reversal 
on  appeaL 

This  same  statute  was  before  the  eouit  in 


Southwestern  Cotton  Seed  Oil  Go.  t.  Bank 
of  Stroud  et  aL,  12  OkL  168.  70  Pac.  206, 
and  Graham  v.  Yates  et  al.,  36  OkL  148,  123 
Pac.  119.  In  the  latter  case  It  was  said  that 
there  Is  a  wide  distinction  between  an  ad- 
verse verdict  and  one  favorable  to  the  com- 
plaining party,  where  only  the  amount  of  re- 
covery is  the  error  sought  to  be  reviewed, 
and  it  was  doubtiess  this  distinction  that 
caused  the  L^slature  to  assign  as  one  of 
the  several  grounds  for  a  new  trial  the  one 
under  consideration.  It  is  unnecessary  to 
add  to  what  has  heretofore  been  said  by 
this  court  in  the  foregoing  cases,  each  of 
which  are  supported  by  abundant  authority. 

The  judgment  of  the  trial  court  should,  for 
the  reason  stated,  be  affirmed. 

PBB  CURIAM.  Adopted  In  whole. 


LEB  V.  LOWERY  et  al.  (No.  880S.) 
(Supreme  Coort  of  Oklahoma.   May  12,  1014.) 

(Byttahut  by  th«  Court.) 

1.  Landlobd  and  Tenant     2^*)  —  Land- 
lord's Lien— Petition.  , 

Is  order  to  enforce  a  landlord's  Hen  against 
the  crops  of  a  tenant  under  eections  3800,  3810. 
Rev.  I<iwB  1910,  a  petition  fails  to  state 

facta  sufficient  to  show  wherein  the  plaintiff 
is  entitled  to  the  portion  of  the  crop  claimed, 
by  failing  to  aUege  any  contract  between  him 
and  the  tenant  or  to  show  that  anrthing  was 
doe  from  the  tenant  to  him,  or  that  the  ten- 
ant was  under  any  obligation  to  plaintiff  to  pay 
him  the  portion  of  the  crop  claimed,  does  not 
state  facts  sofGciest  to  conatitnte  a  landlord's 
lien  nnder  said  sections. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig,  IS  966,  900,  1049-1068; 
Dec  Dig.  i  262.  •] 

2.  AlTACHUiNT  (S  806*)  —  FXCA  OF  IhTEB- 

PLKADBB—SmncxENCT— Landlobd' s  Lien. 
A  plea,  whereby  an  Interpleader  attempts 
to  set  op  c^im  to  property  which  had  been  at- 
tached by  another  partr  claiming  a  landlord's 
Uen  under  sections  880O,  8810,  Bev.  Laws 
1010,  which  states,  "PlalDtiff  states  that  the 
property  claimed  by  plaintiff  in  his  bill  of  par- 
ticulars herein  filed  belongs  to  him,  the  said 
Robert  B.  Lee  by  virtue  of  a  certain  written 
rental  contract  made  and  entered  into  between 
himself  and  Mrs.  Mattle  B.  Dnnlap  in  the  year 
1810,  and  that  the  plaintiff  herein  has  no  right 
title,  or  interest  in  and  to  the  said  property 
whatever,"  does  not  state  facta  on  the  part  of 
the  Intendeader  sufficient  to  conform  to  the 
regoirementa  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  It  109^1101;  Dea  Dig.  {  800.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Oourt  Le  ITlore  County : 
P.  G.  Bolger,  Judge. 

Actitm  in  attachment  by  John  A.  and  M. 
0.  Lowery,  partners,  doing  business  as  Low- 
ery  Bros.,  ^inst  M.  U  Glase,  Bobert  B.  Lee, 
interpleader.  Judgment  for  plaintiflQi,  and 
B.  B.  Lee,  interpleader,  brings  error.  Af- 
firmed. 

Hale  ft  Lunaford  and  R.  G.  Bulgln,  all  of 
Poteau,  for  plaintiff  In  error.  T.  T.  Vamer, 
of  Poteau,  for  defendants  in  error. 
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HABIMSOK.  C  Thia  action  was  original- 
ly began  In  the  Justice  court  of  Le  Flore 
county  by  the  firm  of  Lowery  Bros.,  by  a 
proceeding  in  attachment  against  M.  L.  Olaze, 
wherein  certain  crops,  gathered  and  ungath- 
ered,  were  sought  to  be  attached  in  satisfac- 
tion of  rent  alleged  to  be  due  to  the  firm  of 
Lowery  Bros.  Before  the  cause  between 
Lowery  Bros,  and  Olaze  was  tried,  Robert  B. 
Lee  was  given  leave  to  Interplead  claiming 
the  attached  property  as  his.  Judgment  was 
rendered  in  favor  of  Lowery  Bros,  and  Rob- 
ert E.  Lee,  Interpleader,  appealed  to  the 
county  court  In  the  county  court  Robert  E. 
Lee  was  given  leave  to  substitute  his  inter- 
plea,  which  was  alleged  to  have  been  lost 
from  among  the  papers  in  the  Justice  court 
Lowery  Bros,  demurred  to  the  Interplea  up- 
on the  ground  that  it  failed  to  state  facts 
sufficient  to  show  Lee  entitled  to  the  at- 
tached property.  The  court  overruled  the  de- 
murrer and  allowed  Lee  to  Introduce  testi- 
mony In  support  of  his  claim  to  the  proper- 
ty. To  all  of  which  Lowery  Bros,  objected 
and  excepted.  But  after  hearing  testimony, 
upon  motion  of  Lowery  Bros.,  the  court  gave 
a  i>eremptory  Instruction  for  a  verdict  in  fa- 
vor of  Lowery  Bros.,  pursuant  to  which  the 
verdict  was  returned  and  Judgment  rendered 
in  Lowety  Bros.'  favor.  From  such  Judg- 
ment, Robert  E.  Lee,  Interpleader,  appeals. 

[1 , 2]  In  determining  whether  the  conrt 
erred  in  instructing  a  verdict  in  favor  of 
Lowery  Bros.,  it  Is  necessary  to  determine 
the  nature  of  Robert  E.  Lee,  the  Interplead- 
er's claim.  The  original  defendant,  M.  L. 
Olaze,  was  a  tenant  on  a  certain  tract  of 
land,  and  made  no  defense  against  either 
plalntitr  or  the  Interpleader,  but  merely 
awaited  the  Judgment  of  the  court  as  to 
whom  he  should  pay  the  rents.  Both  claims 
for  the  rent  were  in  the  nature  of  a  land- 
lord's lien.  Lee  claimed  it  by  virtue  of  a 
lease  contract  with  Mattle  F.  Dunlap,  the 
then  owner.  Lowery  Bros,  claimed  it  by  vir- 
tue of  an  unexpired  five-year  contract  execut- 
ed to  them  prior  to  the  purchase  of  the  land 
by  Mattle  F.  Dimlap  and  by  virtue  of  a  con- 
tract with  M.  L.  Olaze  for  the  year  1910 ;  the 
property  attached  being  a  portion  of  the  crop 
raised  by  Olaze  during  said  year.  Lee  based 
his  claim  upon  the  following  Interplea: 

"Comes  now  Robert  E.  Lee,  interpleader  here- 
in, and  states  that  the  intenuea  heretofore  filed 
In  the  court  below  has  been  lost  and  misplaced 
and  does  not  appear  In  the  transcript,  where- 
fore he  files  thia  interplea  at  this  time.  Plain- 
tiff further  states  that  the  property  claimed  by 
plaintifF  In  his  bill  of  paruculais  herein  filed, 
belongs  to  him,  the  said  Robert  E.  I^ee,  by  vir- 
tue of  a  certain  written  rental  contract  made 
and  entered  Into  between  .hJnself  and  Mrs.  Mat- 
tie  F.  Dunlap  in  the  year  IdlO,  and  that  the 

filalntllF  herein  has  no  right  title,  or  interest 
D  and  to  the  said  property  whatever.  Where- 
fore the  ioterpleader  prays  that  be  have  judg- 
ment  •   •   • " 

The  rental  contract  which  Lee  claimed  to 
have  relied  upon  was  not  attached  to  or 
made  a  part  of  the  interplea.  Therefore  we 


think  the  Interplea  was  In  Itself  insafilclent 
to  show  the  Interpleader  entitled  to  the  at- 
tached property,  as  his  claim  to  the  attached 
property,  being  In  the  nature  of  a  landlord's 
Uen,  under  sections  8808,  8810,  Rev.  Laws 
1910,  should  have  stated  t&ctB  sulBclent  to 
show  wherein  he  was  entitled  to  a  portion  of 
the  crop  raised  by  M.  L.  Olaze,  the  tenant. 
Nor  does  it  show  that  he  had  any  contract 
with  M.  L.  Olaze  for  the  roits  for  that  year, 
nor  that  any  sum  was  due  from  Olaze  to  him 
out  of  the  rent  for  that  year. 

In  Oreeley  t.  Oreeley  &  Oreeley,  12  OfL 
669,  78  Pac.  295,  wtilch  was  an  action  to  en- 
force a  landlord's  lien  for  rent,  under  the 
statute,  the  question  of  the  sufficiency  of  the 
affidavit  in  attachment  to  entitle  the  plain- 
tiff to  the  enforcement  of  the  landlord's  lien 
was  before  this  court  Mr.  Justice  Borford, 
in  rendering  the  (winlon,  said: 

"Does  the  affidavit  filed  in  the  case  conform 
to  the  requirements  of  the  statute?  The  stat- 
ute requires  the  defendant  to  'state  that  there 
is  due  from  the  defendant  to  the  plaintiff  a  cer- 
tain sum,  naming  it,  for  rent  of  fanning  lands, 
descriUng  the  same,  and  that  the  plaintiff 
claims  a  lien  on  the  crop  made  on  sucn  land.* 
The  only  allegation  of  the  affidavit  filed  in  this 
case,  BO  far  as  the  rent  for  the  year  1901  is 
concerned,  is  in  the  following  langoage :  That 
said  claim  is  Just  and  due,  and  that  idalntiJf 
believes  she  ought  to  recover  from  said  defend- 
ant the  sum  of  $480.  rent  as  aforesaid.'  It  is 
manifest  that  this  part  of  the  affidavit  was  raade 
under  the  general  attachnmt  law,  and  dom  not 
meet  the  requirements  of  the  special  statute 
under  consideration,  for  the  reason  that  It  does 
not  either  in  terms  or  effect  'dalm  a  lien  on 
the  crop  made  on  such  land.'  This  we  think 
was  necessary.  •  •  • " 

See,  also,  Robinson  v.  Kruee,  29  Ark.  075; 
Constanttne  v.  Fresche  (Lone  Star  Brew.  Co., 
Intervener),  17  Tex.  Glv.  App.  444,  43  S.  W. 
1045  ;  25  Cyc.  62. 

We  think,  therefore,  ttiat  althooi^  the 
court  erred  in  overruling  the  demnrrer  to 
the  interplea  and  admitting  testimony  in 
support  of  same  over  the  objection  and  ex- 
ception of  Lowery  Bros.,  upon  final  consid- 
eration of  same,  after  the  testimony  was  In- 
troduced, It  was  correct  In  giving  a  peremp- 
tory Instruction  In  favor  of  Lowery  Bros. 
We  think  that  neither  the  interplea  nor  the 
evidence,  nor  both,  were  sufficient  to  show 
that  the  Interpleader  had  no  right  to  enforce 
a  landlord's  Uen  against  M.  L.  Olaze  for  a 
portion  of  his  crop  for  the  year  1910,  and 
that  the  Ju^ment  ot  the  cowij  court  sboold 
be  affirmed. 

PER  CURIAM.  Adopted  In  wbole; 


ST.  LOUIS  &  S.  F.  BY.  CO.  T.  QLQSB. 
(No.  325L) 

(Supreme  Court  of  Oklahoma.  May  1%  1914.) 

(Svltahnt  »v  Ae  Oovrt.) 

1.  OABBtBBs  <§  174*}— OoNnnomiQ  Oakriebs 
— LiA  Bimrr— Tebmiitation, 

If  a  common  carrier  accepts  frogbt  for  a 
place  beyond  bis  usual  route,  he  must,  unless 
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he  stipulates  otiierwlM.  dellvw  It  at  tiie  end 
of  hii  Tonte  In  that  dlrecticm  to  some  other 
competent  carrier,  carrying  to  the  place  of 
address,  or  conaected  with  those  who  thos 
carrr,  and  his  liability  ceases  upon  making  such 
delirery. 

[Ed.  Note.— For  other  cases,  see  CarrierSt 
Cent-  Dis.  88  747-766 ;  Dec.  Dig.  8  174.*] 

2.  Gabbiebs  ffi  176*)— CoNireoTiNG  Gabkikbs 
— ^DEUT—ijlzcissmt  Fbeioht  Ghabob. 
"Brerr  railroad,  car,  or  express  company, 
■haH  each  respectively  receive  and  transport 
withoat  delay  or  discrimination  each  other's 
cars,  loaded  or  empty,  tonnage,  and  passengerSt 
under  snch  roles  and  regulations  as  may  be  pre- 
scribed by  law  or  any  commissioa  created  by 
this  Gonstitution  or  by  act  of  the  Legislature 
for  that  purpose."  Section  8,  art  9,  Const,  of 
OkL  And  snch  connecting  carrier  cannot  avoid 
liability  for  dels?  in  forwarding  a  shipment  be- 
eaose  of  an  alleged  ezcessiTe  freight  charge,  be- 
cause it  iM  not  boond  to  collect  more  than  legal 
charges,  and  can  adjust  the  same  after  collec- 
tion. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  766-774;  Dec.  Dig.  8  176.*] 

8.  Cakkeebs  (I  176*)— OoNNBcnno  Gabbibbs 

— Deuvkbt—Deiat. 

An  initial  carrier,  wUch  receives  freight 
to  be  shipped  beyond  its  lines  under  a  bUl  of 
lading  wuch  expressly  provides  "that  agents 
must  not  in  any  case  receipt  beyond  points  on 
this  road."  where  such  freight  is  promptly  and 
withoat  delay  delivered  to  a  connecting  car- 
rier, cannot  be  held  liable  under  our  statutes 
for  delay  caused  by  the  connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  766-774;  Dec.  Dig.  8  176.»] 

Gommlftdotiers*  Oidnion,  Division  No.  2. 
Error  from  District  Court,  Tulaa  Coiiut?; 
U  M.  Poe,  Judge. 

Action  by  W.  D.  Close  against  the  St  Lou- 
is &  San  Fiandsco  BaUway  Company  for 
damages  for  delay  In  shipment  of  freight 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

W.  F.  Btrana,  of  St  Lends,  Ha,  and  B.  A. 
KMnKhmidt  and  Frad  D.  Suits,  boO.  ot  Ok- 
laHoma  OUj,  for  idataitUC  tn  error.  Beo}.  F. 
Blee  and  OSun.  D.  I^Wis,  botb  of  Tulsa*  for 
defendant  In  exixa. 

HABSISON,  a  W.  D.  Clow  brought  this 
action  In  the  district  court  of  Tulsa  county 
In  Angmt  1808.  for  damages  xemltlng  from 
a  delay  In  tbe  shipment  of  a  merry-go-round 
from  Ardmore  to  Pawhuaka.  Tba  cauae  was 
tried  In  Marcb,  1911,  and  Judgment  rendered 
npoB  a  vexdlet  in  Cavcff  of  jdalnttS  in  the 
aom  of  $600.  From  such  Judgment  the  rail- 
way ocmipaar  appeals  upon  11  assignments  of 
error. 

Tber«  Is  one  dedilTfl  ptoooAtiaD.  of  law  Inr 
Tolved  which  roDdos  the  other. assignments 
immaterial  to  a  proper  determination  of  this 
case,  to  irtt,  whether,  mtder  the  cireomstanc- 
es  (A  ftia  cue,  the  initial  carrier,  which  was 
the  d^endant  b^w,  Should  be  held  liable  for 
a  delay  in  shipment  occurring  on  a  connect- 
ing, and  in  this  ease  the  terminal,  carrlw. 
The  record  diseloees  that  the  machinery  nec- 
essary to  the  operation  of  the  merry-go-round 
in  question,  and  all  the  accouterments,  were 


dattTered  to  the  Friseo  mad  en  Uvf  IWb; 
that  the  Frisco  promptly  and  without  dday 
transported  aoch  shipment  to  Tulsa  on  the 
20th  of  Ifay,  the  day  following,  and  them  and 
there  tendered  it  to  the  Uldland  Valley  BaU- 
way Company  for  shipment  from  there  to 
Pawhuska;  that  tbe  IDdland  Tslley  BaU- 
road  failed  to  deUver  audi  sUpmoit  to  Paw- 
hnska,  and  did  not  deHrar  it  until  June  Ist, 
during  which  time  plaintiff  allied  that,  ow- 
ing to  certain  enturtainments  In  the  town  of 
Pawhuska  which  brought  a  great  ooany  peo- 
ple to  town,  plalntllt  was  flamagwl  by  being 
deprived  of  tbe  operation  of  the  merry-go- 
round  In  the  sum  of  1800.  Tbe  question  then 
is  whether  Qie  initial  carrier,  who  it  is  not 
denied  delivered  tiie  goods  iKom^y  to  the 
connecting  carrier,  should  be  held  Uahle  for 
damages  resulting  from  the  delay  in  th& 
shipment  by  the  connecting  carrier. 

Section  8,  art  of  tbe  Constlttttltm  (sets 
tion  219,  Williams'  Ann.  Oonst)  provides: 

"Every  railroad,  car,  or  express  company, 
shall  each  respectively  receive  and  transport 
without  delay  or  discrimination  each  other's 
cars,  loaded  or  empty,  tonnage,  and  passengers,, 
under  such  rules  and  regulations  as  may  be 
prescribed  by  law  or  any  commission  created  by 
this  Constitution  or  by  act  of  the  Legislator^ 
for  tbat  purpose." 

[1]  Section  614,  Comp.  Laws  1900,  provides: 
"If  a  common  carrier  accepts  freight  for  a 
place  beyond  his  usual  route,  he  must,  unless  he 
stipulates  otherwise,  deliver  it  at  the  end  of 
his  route  in  that  direction  to  some  other  com- 
petent carrier,  cariylng  to  the  place  of  address, 
or  connected  with  those  who  thus  carry,  and  his 
liability  ceases  upon  making  snch  delivery." 

This  section  of  the  statute  was  construed 
In  the  case  of  St  L.  &  8.  F.  B.  Ca  v.  Mc- 
Qivney,  19  OkL  861,  91  Paa  603,  wherein  it 
was  held: 

"If  a  common  carrier  accepts  freight  for  a 
place  beyond  his  usual  route,  he  must,  unless 
he  stipulates  otherwise,  deliver  it  at  tbe  end 
of  his  route  in  tbat  direction  to  some  other 
competent  carrier,  cartring  to  the  place  of  ad- 
dress, or  connected  with  those  who  thus  carry, 
and  bis  liaUUty  ceases  up<m  his  making  such 
delivery." 

Tbe  plaintiff  alleged  that  he  delivered  the 
shipment  In  question  to  tbe  Frisco  on  May 
19tb  for  shipment  to  Pawhuska  over  ite  and 
its  connecting  lines,  and  tbat  tbe  Frisco  ac- 
cepted such  shipment  and  agreed  to  transport 
tbe  same  under  tbe  terms  of  a  certain  bill  of 
lading,  one  of  the  provisions  of  which  is  as 
follows:  "Agents  must  not  in  any  case  receipt 
beytrnd  pt^nte  on  this  road." 

[Zl  It  is  dear  from  our  constitutional  and 
statutory  provlslona  tbat  it  Is  tbe  daty  of  the 
C(»mecllng  carrier  to  accept  shipmmts  of 
fr^bt  under  such  drcnmstances,  unless  a 
valid  reason  for  refusal  exists,  and  that  the 
liability  of  tbe  Initial  carrier  ceases  wbai 
such  delivery  is  madew  There  Is  no  denial 
but  what  tbe  Frisco  Bead  delivered  the  sUp- 
ment  iwomptly  end  tendered  same  to  the 
Midland  Valley  Boad,  and  that  all  Hie  delay 
In  further  transportation  was  chargeable  to 
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Uw  moiand  Taller.  Trm,  It  appears  from 
the  record  that  the  Midland  Valley  declined 
to  receive  ttie  BbJ^ment  becanse  of  a  pre- 
tended overcharge  In  frd^ti  dilming  that 
the  ahipment  should  be  reweighed,  bnt  It 
does  not  appear  that  the  Midland  Tall^  had 
an7  vaHd  reasons  for  assomlns  that  a  re- 
wt^dng  was  neoessary,  nor  that,  as  a  fact, 
there  had  been  an  orercharge  of  fright 
Hence  there  was  no  excuse,  bo  far  as  the  rec- 
ord discloses,  for  the  Midland  Valley's  de- 
clining to  recdve  the  shipment  But,  admit- 
ting for  argument's  sake  that  sn^  were  the 
case,  rtlll  It  has  been  held: 

"A  carrier  recdvin^  goods  In  the  tisoal  way 
from  a  conaectiQ^  carrier  on  which  charges  ore 
to  be  collected  at  their  destination  cannot  avoid 
liability  for  dday  in  forwarding  the  same  be- 
cause of  exceesiTe  freight  charges,  since  It  is  not 
boand  to  collect  more  than  le^al  charees,  and 
can  adjust  the  same  after  collection.'^  T.  & 
P.  Ry.  Co.  V.  Hassell,  23  Tex.  Civ.  App.  681, 
58  S.  W.  M;  also,  Inman  v.  St.  L.  &  S.  W.  R. 
Co.,  14  Tex.  Oi».  App.  39,  37  S.  W.  38;  H.  & 
T.  C.  R.  Co.  T.  Lone  Star  Salt  Co.,  19  Tex. 
Ci7.  App.  676,  48  S.  W.  619;  Gulf,  etc.,  R.  Co. 
T.  Lone  Star  Salt  Co.,  26  Tex.  Cir.  App.  631, 
68  S.  W.  1020. 

[a]  It  follows,  therefore,  that  the  Initial 
carrier  was  under  no  further  obligation  than 
to  promptly  deliver  the  shipment  to  a  con- 
necting carrier,  and  that  is  the  duty  of  such 
Connecting  carrier  to  forward  same  without 
nndue  delay. 

It  la  apparent,  nnder  the  record  and  the 
foregoing  provisions  of  onr  Constitution  and 
statutes  and  the  auChorltiea  above,  that  what- 
ever damages  the  plaintiff  may  have  shown 
himself  entitled  to  recover,  the  Frisco  Hail- 
road  was  not  liable  therefor.  It  had  dis- 
charged every  obligation  which  the  law  Im- 
posed upon  it  nnder  the  circumstances. 

It  is  not  necessary  to  pass  upon  the  amount 
of  damages  recoverable  or  the  measure  of 
damages  applicable  to  the  Issues  undor  the 
drcnmstances,  but  we  are  forced  to  hold, 
under  the  record  before  us,  that  the  Frisco 
Boad  was  not  liable.  The  Judgment  Is  there- 
fore reversed,  and  the  cause  remanded. 

PEB  CUBIAM.   Adopted  In  whole. 


BLkSDEL  v.  FINKS.   (No.  81TL) 
<Snpreme  Court  of  Oklahoma.   May  12,  1914.) 

(SyUahM  hy  tK«  Oowrt.) 

1.  InDIAJTS    (8  19*)— AXXOTIXD  liiJCD-a^BBS- 

PAB8— A  NIKALS. 

Under  section  18  of  the  Creek  Supplemen- 
tal Agreement  (Act  June  80,  1902,  c  S2 
Scat  500)  the  Inhibition  against  the  trespass 
of  live  stock  owned  by  a  nondtizen  apon  the 
allotted  lands  of  a  citizen  and  the  remedy  there- 
for runs  with  the  land  to  an  occQI^ing  non- 
•dtizen  tenant  of  such  allottee^ 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  {  Bl;  Dec  Dig.  1 19.*] 

2.  Ahihals  (S  90*)— Tebsfabs— OnxnvAixo 
Iiuroa  Hbld  in  Sevkkaxtt. 

Where  lands  held  in  severalty  are  within  a 
common  fenced  inclosure  devoted  to  the  culti- 


vation of  agricaliural  crops,  even  In  a  'free 
range"  country,  an  occupant  of  any  portion  of 
sadi  lands  most  prevent  his  live  stotA  from 
trespaasing  upon  uie  lands  of  other  occnpanta. 

[Ed  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  H  827,  828;  Dec.  IMg.  {  90.«] 

Commissioners'  Opinion,  Division  No.  1. 
EIrror  from  District  Courts  Okfnskee  County ; 
W.  A.  Hnser,  Special  Judge. 

Action  by  J.  S.  Blasdel  against  P.  M.  Finks 
for  damages  for  trespass  of  defendant's  cat- 
tle on  plaintiff's  crop.  Judgment  for  defend- 
ant, and  plaintlfl  brings  error.  Reversed  and 
remanded. 

C.  W.  Brewer,  of  Okemah,  for  plaintiff  in 
error.  John  L.  Norman,  of  Okemah,  fbr  de- 
fendant In  error. 

THACK£B,  G.  Plaintiff  In  error  was 
plaintiff  and  defendant  In  error  waa  defend- 
ant in  the  trial  court. 

Plaintiff,  a  nondtizen  and  a  tenant,  had 
corn  and  cotton  standing  upon  the  lands  of 
a  citizen  allottee  of  lands  in  the  Creek  Na- 
tion from  whom  he  had  rented;  and  these 
crops  were  within  a  common  Inclosure  of 
lands  upon  which  were  grown  in  1905  the 
crops  of  several  other  tenants,  including  one 
A.  L.  Black,  who  cultivated  the  lands  of  an- 
other allottee.  PlalntlfTs  crops  were  damag- 
ed by  cattle  going  upon  the  lands  upon  which 
the  same  stood  in  1905  and  during  the  first 
part  of  1906 ;  and  he  sues  defendant,  a  non- 
citizen  of  said  Natttm,  for  flOO  as  audi  dam- 
ages. 

Defendant  purchased  Black's  Interest  as 
tenant  In  the  land  occupied  by  him  some  time 
during  the  year  1905;  and  It  was  a  contro- 
verted question  as  to  whether  defendant 
kept  his  cattle  thereon  in  both  1905  and  1906, 
and  as  to  whether  ttls  cattle  either  from  these 
lands  or  from  elsewhere  went  upon  the  lands 
occupied  by  plaintiff  and  damaged  the  lat- 
ter's  crops,  also  as  to  whether  defendant, 
as  succeeding  tenant,  was  entitled  to  the  use 
and  possession  of  the  lands  occupied  by  plain- 
tiff on  and  after  January  1,  1906,  whidi  In- 
volved a  controverted  claim  of  agreement 
between  these  parties  In  this  regard.  In 
the  evidence  for  plaintlfl,  it  appeared  t3iat 
with  defMtdant's  treqpassing  cattle  were  gen- 
eraUy  cattle  owned  by  me  or  two  other  per^ 
sons;  and  therb  waa  little^  If  any,  evidence 
from  wbldi  the  |vo  rata  amount  of  damages 
defendant's  catOe  might  be  determined. 

II,  2]  The  only  question  necessary  to  a  de- 
d^on  in  tads  case  arises  npon  the  ttdlowlng 
paragnydi  of  the  courfs  instructions  to  the 
Jury: 

'rrhe  Jary  Is  instnicted  that  If  iher  believe 
from  a  preponderance  of  the  evidence  that  there 
was  included  in  one  common  fenced  inclosure 
the  lands  upon  which  plaintHTs  crops  claimed  to 
have  been  damaged  were  dtuate  and  other 
lands  upon  which  defendant,  Finks,  owned  a 
crop  and  was  entitled  to  poraession  of,  the  de- 
fendant, FinkSp  was  under  no  obligation  to 
maintain  any  fence  between  himself  and  plain- 
tiff, but,  on  the  contrary,  it  was  the  duty  of 
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Elaintll^  BltadaL  to  maintain  a  Bofltcient  fence 
imaelf  against  defendant's  cattle,  and,  it  each 
fence  was  not  so  maintained  by  plaintiff,  Bias- 
del,  he  aboold  not  recorer  any  damajce  which 
yon  may  find  from  a  preponderance  of  the  evi- 
denee  wai  committed  npon  hia  said  crop*  by  tJie 
cattle  of  defendant,  JnaJu." 

In  our  opmion,  tbls  inatractlon  mu  error, 
notwlthBtandlng  the  fact  tbat  on  SeptaQher 
23, 190^  la  a  case  which  arose  In  UK>1  (Perry 
T.  Cobb,  4  Ind.  T.  717,  76  8.  W.  289),  the 
Court  oC  AroealB  of  the  Indian  Territory  held 
aa  follows: 

"In  the  Soathern  and  Western  states,  irhere 
it  is  largely  a  crazing  country,  the  owner  of 
cattle  ia  not  liaue  for  trespass  committed  by 
them,  nnleaa  they  have  broken  throngh  a  aof- 
fident  fence.** 

In  the  case  of  Perry  y.  Cobb,  snpra,  there 
was,  of  course,  no  question  as  to  the  effect 
of  the  Greek  Bapplemeutal  Agreement  of 
June  80,  1902;  nor  was  there  any  reference 
to  that  agreement.  Section  18  of  said  agree- 
ment, whldi  1b  pertinent  here,  reads  aa  fol- 
lows: 

"Cattle  so  introduced  and  all  other  live  stock 
owned  or  controlled  by  noncltizeni  of  the  nation 
ahall  be  kept  upon  inclosed  lands,  and  if  any 
Bach  cattle  or  other  live  stock  trespass  upon 
lands  allotted  to  or  selected  for  allotment  by 
any  citizen  of  snch  nation,  the  owner  thereof 
ahjul,  for  the  first  trespaM,  make  reparation 
to  the  party  injured  for  the  true  value  of  the 
damag:e8  he  may  have  sustained,  and  for  eveny 
trespass  thereafter  double  damages  to  be  recov- 
ered with  cost,  whether  the  land  npon  which 
trespass  is  made  la  inclosed  or  not."  Bledaoe's 
Indian  Laws,  442. 

In  our  oidnlon,  this  section  of  this  agree- 
ment Is  not  snscwtible  ot  sodi  intonpntatlon 
or  conatmctlon  that  no  benefit  may  be  de- 
manded or  action  be  maintained  by  any  per- 
son other  than  the  allottee,  and  such  Inter- 
pretation or  oonstmctlon  woold  deprive  the 
allottee  of  an  element  of  valne  In  bla  aUot- 
ment^the  value  arising  from  the  ability  to 
transfer  bis  rights  to  his  tenant;  and  we 
must  hold  that  the  benefits  of  this  section 
run  with  the  land  to  tenants  of  the  allottees. 

It  seems  equally  dlear  that  lands  within  a 
common  fenced  indosure  devoted  to  the  culti- 
vation of  sach  agricultural  crops  as  these, 
even  In  a  free  range  country,  would,  upon 
the  ground  of  an  implied  agreement,  be  sub- 
ject to  the  rule  that  each  occupant  of  the  In- 
dosure must  keep  his  live  stock  from  tres- 
passing upon  the  crops  of  other  occupants. 
2  Cya  392  and  397,  398;  Kobaya^i  v. 
Stsangeway,  64  Wash.  30, 116  Paa  461 ;  John- 
son V.  Wing,  3  Mich.  163 ;  Coze  v.  Bobbins, 
9  N.  J.  Law,  884 ;  Winters  v.  Jacobs,  29  Iowa, 


IID;  Montgomery  t.  Handy,  68  Ulss.  43;  Mll- 
Ilgan  V.  Weblnger,  68  Pa.  235;  Baker  v.  Bob- 
bins, 9  Kan.  808;  Harkin  v.  Prlddy,  40  Kan. 
684.  20  Paa  474;  O'BUey  v.  Diss,  41  Ho.  App. 
184;  Broadwell  v.  Wilcox,  22  Iowa,  668,  92 
Am.  Dec.  404;  Stnrtevant  v.  Merrill,  33  Me. 
62;  HcBrlde  t.  Lynd,  65  111.  411;  Thayer  v. 
Arnold,  4  Mete.  (Mass.)  5S9;  Gooch  v.  Steph- 
enson, 18  Me.  371;  Eastman  v.  Rice,  14  Me. 
419;  little  V.  Lathiop,  6  Me.  (6  GreenL)  856; 
Knox  V.  TudEer,  48  Me.  878,  77  Am.  Dec.  233 ; 
Myers  r.  Dodd.  9  Ind.  290,  68  Am.  Dec.  624; 
AngeU  T.  BlU,  18  N.  Y.  Supp.  824.  i 

If  the  Indosure  had  been  devoted  to  and 
maintained  for  grazing,  It  wonld  seem  evident 
that  such  use  and  purpose  would  forldd  the 
view  that  any  occupant  was  bound  to  keep 
bis  live  BtxnA  npon  his  own  lands ;  and,  upon 
the  same  reasoning,  It  would  seem  inconsist- 
ent with  the  use  and  purpose  -of  growing 
such  agricultural  crops  as  corn  and  cotton,  to 
which  it  was  devoted,  to  say  that  any  occu- 
pant could  rightfully  violate  such  use  and 
purpose  by  giving  bis  live  stock  "free  range" 
therein. 

Defendant  contends  that,  if  the  giving  Of 
the  foregoing  instruction  to  the  Jury  was  er- 
ror, the  same  was  harmless,  for  the  reason 
that  there  la  no  soffldent  evidence  of  damage 
chargeable  to  him ;  but  with  this  projwsitlon 
we  are  unable  to  agree. 

There  was  at  least  evidence  tending  to 
prove  that  defendant's  cattle,  with  others, 
trespassed  upon  and  damaged  plaintiff's 
crops;  and.  If  the  evidence  does  not  show 
what  portion  of  the  whole  amount  Is  proper- 
ly apportlonable  as  a  diarge  against  defend- 
ant, or  what  per  cent  of  the  damage  was 
done  by  his  cattle,  which  we  deem  It  un- 
necessary to  determine,  the  plaintiff  would  at 
least  be  entitled  to  nominal  damages,  If  such 
evidence  is  found  to  be  true. 

Upon  another  trial  the  following  cases  may 
be  found  helpful  in  respect  to  the  question  as 
to  how  damages  may  be  proven  where  crops 
have  t>een  injured  or  destroyed:  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Johnson,  25  Okl.  760,  107 
Pac.  662,  27  L.  B.  A.  (N.  8.)  879;  St  Louis 
&  S.  F.  Ry.  Go.  V.  Banisey.  87  OkL  448,  132 
Pac.  478. 

In  our  opinion,  this  case  should  be  reversed 
and  remanded  for  a  new  trial. 

PER  CURIAM.   Adopted  in  whole. 
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reported  as  a  Dumorondum  dsotslon  vtUnat  opinion 
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err.  louis  &  s.  r.  bt.  go.  oobb: 

(No.  S276.) 

(Supzeme  €onrt  of  OUaboma.  May  12,  1914.) 

(BvUa^  bv  th€  Oowt.) 

Appbai.  and  Bbbob  (§S  434,  778*)  —  Absiozt- 

HENTS  or  Ebbob— Bbiefs. 

Where  a  cause  has  been  asedgned  for  sub- 
misriOD,  and  no  briefs  filed  or  appearance  made 
hy  the  defendant  in  error,  the  assixnmenti  of 
error  in  plaintiff  in  error  s  brief  vill  be  ans- 
tained,  if  such  assignmento  appear  to  b«  borne 
out  by  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bnor,  Cent.  Dig.  J§  2183,  8104,  81US-3U0; 
Dec;  Dig.  H  4S4,  778.*] 

Ckimmlasloiieni*  Opinion,  DiTlslon  No.  2. 
Bnor  from  County  Court,  Muskogee  Gonnty  i 
ISLomaB  W.  Leahy,  Judge. 

Action  by  J.  O.  Oobb  against  tbe  8t 
Louis  &  San  Francisco  Railway  Company, 
for  loss  of  suit  caaa.  Judgment  for  plaintiUt, 
and  defendant  brings  error.  Rerersed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A. 
Eleliisctamldt  and  W.  T.  Stratton,  both  of 
Oklahoma  dty,  for  ]>latntifE  In  error. 

HARBISON.  C.  This  action  was  originally 
b^gun  In  tbe  justice  court  of  Muskogee  coun- 
ty by  J.  0.  Cobb  against  the  St  Louis  &  San 
Francisco  Railway  Company  for  the  alleged 
loss  of  a  suit  case  containing  articles  of  the 
alleged  value  of  $112.76.  Judgment  was 
rendered  in  favor  of  Cobb  In  the  Jostice 
court,  and  the  railway  company  appealed  to 
the  county  court,  and,  judgment  being  ren- 
dered in  the  county  coart  In  favor  of  Cobb, 
tbe  railway  company  appeals  to  this  court 
upon  the  following  aaslgmnents  of  error: 
First,  error  of  the  court  in  overruling  de- 
fendant's demurrer  to  plaintiff's  evidence; 
second,  error  In  not  requiring  tbe  jury  to  as- 
sess the  amount  of  recovery ;  third,  error  in 
refusing  the  several  written  instructions  re- 
quested by  defendant;  fourth,  error  in  In- 
structions given  to  the  jury;  fifth,  error  in 
refusing  to  set  the  verdict  o^e  upon  the 
grounds  presented  In  the '  motion  for  new 
trial. 

This  cause  was  filed  In  this  court  Novem- 
ber 7,  1911,  and  assigned  for  trial   . 

Plaintiff  In  error  filed  brief  January  12, 1912. 
No  brief  has  been  filed  by  defendant  In 
error,  and  no  appearance  made  by  counseL 
From  an  examination  of  the  record  and  the 
authorities  dted  In  plalnttfl  In  error's  brief, 
the  contentions  therein  made  seem  to  be  well 
founded,  and,  undw  role  20,  should  be 
sustained. 

There  is  an  apparent  lack  of  any  testimony 
tending  to  show  a  llaMUty  on  the  part  of 
the  company.  The  grips  In  question  were 
dellrered  to  a  baggageman  not  In  the  em- 
ploy ot  the  railway  company,  nor  having  any 
connection  with  tbe  company,  nor  Is  there 
any  testimony  tending  to  show  that  such 
baggage  was  delivered  to  the  railroad  com- 
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pany  by  plalntUC,  nor  that  plaintiff  was  a 

jiaseenger  on  audi  road,  nor  that  sncli  road 
was  in  any  wise  accountable  to  plaintiff  for 
such  baggage,  if,  la  fact,  ttM  baggace  was 

lost 

The  second  contention  Is  based  upon  the 
fact  that  the  jury.  In  returning  the  T»dlet 
in  favor  of  plaintiff,  foiled  to  state  the 
amount  which  plalntUT  was  entitled  to  re- 
cover, the  verdict  being  as  follows: 

"We,  the  jnry  In  the  above-entitled  aetioiL 
duly  impaneled  and  sworn,  upon  our  oaUu  find 
the  issues  in  favor  of  tiie  plaintiff.'' 

Upon  this  verdict  the  court  rendered  judg- 
ment in  the  sum  of  $112.TO. 

Section  6807,  Comp.  Laws  1909  (section 
6016,  Rev.  Laws  1910)  reacts  as  follows: 

"When,  by  the  verdict,  either  party  Is  enti- 
tled to  recover  money  of  the  adverse  party,  the 
jury,  in  their  vesdie^  must  assess  tuB  aaonnt 
of  reoovexy." 

See^  also.  88  Cye  879,  and  oasea  dted ;  11 
PL  ft  Pr.  810;  Choctaw,  O.  ft  O.  B.  Go.  t. 
Deperade,  12  Okl.  807,  71  Pac  629. 

Tto  verdict  was  dnly  »cepted  to  by  de- 
fimdant  at  Itie  time,  and  these  errors  duly 
presaited  In  the  motion  for  new  trial.  . 

We  think  therefore  tbe  court  erred  in  re- 
fusing to  set  the  rerdict  aside,  and  for  these 
reasons,  following  role  25  of  this  court  CtS7 
Pac.  zl).  the  judgment  la  reversed,  and  the 
court  bestow  Instructed  to  render  judgment 
in  favor  of  defendant 

PBB  OUBIAll  Adopted  In  «bol& 


BT7RGBSS  et  si.  v.  FELIX.    (No.  8490.) 
(Snpreme  Conrt  of  Oklahoma.   Hay  12,  1014^) 

(Syllalut  Ijf  the  Oourt.) 

1.  Sales  di  441,  4^*)— Bbbach  or  Wabbait- 
TT— Daiuoxs— PtmoHASi:  PsicK— Btioenck. 

Tb9  general  rule  as  to  the  measnre  of  dam- 
ages recoverable  for  a  breadi  ot  warranty  of 
personal  property  is  the  difference  between  the 
actual  value  of  the  property  at  the  time  of  sale 
and  what  its  valne  wotdd  have  been  tt  it  had 
conformed  to  the  warrant.  But  hi  the  ab- 
sence of  other  evidence,  the  purchase  pciee  is 
prima  facie  Its  value  as  warranted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1277-1801:  Dec;  Dig.  H  441,  4^«] 

2.  TBIAL  (I  251*)— iNBTBaononS— FZXADZNO— 

BZPBS88  Wakbaiitt— Breach. 

In  an  action  for  damasea  for  the  breach 
of  an  express  warranty,  where  tbe  court  in- 
structs the  juFv  on  the  question  of  an  express 
warranty  as  alleged  In  the  petition,  and  also 
instrncts  the  jary  on  the  question  of  an  implied 
warranty,  htld,  that  it  was  error  to  ^ve  an  in- 
atroction  as  to  an  implied  warranty,  because 
it  permits  a  recovery  for  tbe  breach  of  an  im- 
plied warranty  not  alleged  in  tbe  petition,  the 
nature  and  terms  of  wUch  Implied  warrant 
were  not  alleged  in  the  petition  or  defined  In 
the  tnstroction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  687-596;  Dec  Dig.  8  261.*] 

3.  Tbiai.  (S  2S1*)— Instbuctioks— Pxxadino 
— BxpBEsa  Wabbaktt— Bbbach. 

Where  the  plaintiff  relies  in  his  pleaAngs 

npon  an  express  warranty,  the  court  shotud 
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limit  tb«  neovergr  to  a  breadi  of  tiie  «xpreM 

warranty. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  08T-595;  Dec.  Dig.  !  251.*] 

Commlesloners'  Opinion,  Dlvltdon  Ma  L 
Error  from  County  Court,  Orant  County; 
J.  W.  Bird,  Judge. 

Action  by  John  Felix  against  H.  L.  Bur- 
gess and  B.  F.  Venn,  partners  as  Bur- 
gess ft  Tenn.  Judgment  for  plaintlfF,  and  de- 
fendants bring  error.  Bflrersed  and  re- 
manded. 

HcKeerer  ft  Walkor,  of  SUd,  for  ptalntUEs 
In  orror.  fiam  P.  Hidings,  of  Medtord*  and 
F.  O.  Walling,  of  Tnlaa,  for  defendant  In 
wxor. 

BIXTSNHOUSB,  a  FlalntUb  In  error 
will  be  dedgnated  aS  defendants,  and  de- 
fendant In  error  will  be  deelgDated  aa  lOain- 
tUE,  In  aoGoxd  wfCh  tbelr  resveetlTe  titles  in 
the  trial  coart 

On  the  18th  day  vt  September,  1911.  the 
platntUt  Instltnted  mlt  for  damagee  for 
bread  of  warranty  uptm  the  sale  of  two 
French  draft  mares.  Tbo  petition  sets  forth 
snbetantially  the  same  auctions  In  the  two 
causes  of  action,  whldi  refer  separately  to 
each  of  the  mares.  The  allegations  are  that 
defendants  equressly  warranted  eadi  of  ssld 
mares  to  be  sonnd,  w^  gentle,  well-broken, 
and  good  breeders,  and  further  alleges  that 
said  mares  were  not  gentle  or  well-broken, 
bat  were  wild  and  ungovernable,  and  that 
they  conld  not  be  safely  driven,  worked,  and 
handled,  and  were  worthless  for  breeding 
parposea.  Issoes  were  Joined  by  a  general  de- 
nial, and  the  cause  submitted  to  a  pury,  re- 
sulting in  a  verdict  and  Jndgmuit  for  fSOO  in 
favor  of  plaintiff. 

The  testimony  shows  that  the  mare  Uabel 
was  purdlased  for  9400,  and  the  mare  Mil- 
dred was  purchased  for  $500,  and  that  the 
actual  value  of  said  mares  was  not  more 
than  $300.  Tbis  is  all  the  evidence  cbntained 
in  the  record  as  to  the  value  of  the  mares. 
There  was  no  objection  to  the  Introduction 
of  tills  evidence  on  the  part  of  the  defend- 
ants, nor  was  there  any  contention  in  the 
court  below  that  the  purchase  price  was  not 
the  true  value  of  the  mares  as  warranted. 
The  proof  of  the  purcliaae  price  of  the  mares 
by  the  plaintiff,  and  that  proof  not  being 
controverted  in  any  manner,  Is  strong  and 
convincing  proof  of  the  value  of  the  mares 
as  warranted,  and,  in  the  absence  of  other 
evidence  as  to  the  value  of  said  mares,  the 
purchase  price  is  prima  facie  its  value  as 
warranted. 

[I]  '*The  general  nile  as  to  tbe  measure  of 
damages  on  a  breach  of  warranty  is  that  the 
bayer  is  entitled  to  recover  the  difference  be- 
tween the  actual  valoe  of  tiie  goods  and  what 
the  valae  would  have  been  If  the  goods  had 
bean  as  warranted,  and,  in  the  application  of 
tbe  rale,  it  is  held  that  the  fact  that  the  goods 
were  actually  worth  the  price  which  waa  paid 
for  them  is  immaterial-  The  difference  between 


tbe  iNirdtase  price  and  the  actual  valae  can- 
not be  regarded  as  the  measure  of  damages,  as 

in  such  cnae  the  purchaser  recovers  too  small 
a  sum  if  he  has  made  a  bad  bargain  and  paid 
more  than  tbe  goods  were  worth,  and  too  great 
a  sum  if  he  has  made  a  good  bargain,  paying 
less  than  the  goods  were  worth.  It  is  true 
that  in  some  cases  the  rule  baa  been  stated  that 
tbe  measure  of  damages  is  the  difference  be- 
tween the  pnrchase  price  and  the  actual  value 
of  tlie  goods;  bat  in  nearly  all  of  tbese  cases 
the  theory  andoubtediy  is  that,  in  accordance 
with  the  Keneral  role,  if  there  is  no  other  evi- 
dence of  the  actual  valne  of  the  goods,  the  pur- 
chase price  will  be  regarded  as  soch  vela&"  35 
Cyc.  468;  30  A.  ft  E.  Enc.  of  Law,  p.  212; 
Tatnm  v.  Mohr,  21  Ark.  349;  Asb  v.  Beck  @ex 
OlT.  App.)  68  S.  W.  58;  Beard  v.  Miller  fTex. 
App  J  16  S.  W.  6S6;  Bonth  Covington,  etc, 
Sl  B.  Co.  v.  Gest  (C.  C.)  84  Fed.  ^;  Over- 
bay's  Adm'r  v.  Lighty,  27  Ind.  27 ;  J.  I.  Case 
Plow  Works  V.  NileB,  etc,  Co..  90  WUl  890, 
68  N.  W.  lOlS;  Selgworth  v.  Leffel,  76  Pa.  476; 
Street  v.  Chapman,  20  Ind.  124;  Cary  v.  Ora- 
man,  4  HiU  JN.  t.)  626,  40  Am.  Dec  2^: 
Thoreson  v.  Minneapolis  Harvester  Works,  29 
Minn.  341,  13  N.  W.  156;  Minneapolis  Har- 
vester Works  V.  BonnalUe,  28  Minn.  878,  18 
N.  W.  149;  Oarr  v.  Moore,  41  N.  H.  181;  80 
A.  ft  B.  Enc  of  Law,  p^  212. 

XUs  holding  Is  not  in  oonfttct  with  tbe 
esse  of  SpanUllng  Mfg.  Co.  HoUday,  82 
OkL  828,  124  Pac  85,  wherein  the  court  oon- 
stniea  section  2900,  Oomp.  Laws  1900,  which 
section  defines  the  measure  of  damage  for 
breaai  of  warranty  of  the  quality  of  pers(»ial 
property,  as  in  that  case  13m  court  hdd  that 
there  was  an  absolute  failure  of  prottf  as  to 
the  measace  of  damages,  there  being  no  evi- 
dence whatever  of  the  actual  valne  of  the 
property,  and  the  testtanony  of  the  pnndiase 
price,  without  any  evidoice  of  the  actaal 
value,  woold  be  insufficient  from  which  to 
measure  such  damage.  In  the  instant  case 
there  is  no  controTersy  as  to  tbe  value  of  the 
mares  as  warranted.  The  plaintiff  testified 
that  the  purchase  price  of  one  mare  was 
$400,  and  the  purchase  price  of  the  other  was 
$000.  This  is  prima  facie  evidence  of  the 
value  of  tbe  property  as  warranted,  inasmndi 
as  there  was  no  attempt  to  show  that  tbe 
purchase  price  was  not  the  true  value  of  the 
mares  as  warranted,  and,  in  the  absence  of 
any  other  evidence  of  the  value  of  said 
mares,  the  purchase  price  will  be  presumed  to 
be  the  true  value. 

[2]  The  only  remaining  assignment  of  error 
necessary  to  be  considered  is  that  tbe  court 
erred  In  instructing  the  Jury.  The  defend- 
ant saved  his  exceptions  to  the  instructions 
complained  of,  but  It  Is  contended  by  the  de- 
fendants that  the  exception  to  the  Instruc- 
tions given  brings  the  case  within  the  pre- 
vious holdings  of  this  court,  where  it  has 
been  repeatedly  held  that  general  exception 
to  each  and  every  Instruction  given  by  the 
court  to  the  Jury,  adverse  to  the  defendant, 
and  to  each  and  every  part  thereof,  and  to 
the  Instructions  as  a  whole,  la  not  sufficient 
to  challenge  the  attention  ot  the  court  to 
any  specific  instruction,  and  insnffldent  to 
bring  to  the  consideration  of  this  court  such 
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separate  instrnctlon,  and  will  therefore  not 
avail  as  an  exception  unless  tbe  wbole  charge 
Is  erroneous.  McCabe  &  Steen  Construction 
Co.  V.  Wilson,  17  Okl.  860,  87  Pac.  320;  01a- 
ser  et  al.  t.  Olaser  et  al.,  13  Okl.  389,  74  Pac 
944;  EUsmlnger  t.  Beman,  32  Okl.  818,  124 
Pac.  289 ;  Pinch  v.  Brown,  27  Okl.  217,  lU 
Pac.  391;  Incorporated  Town  of  Stlgler  v. 
Wiley,  36  Okl.  291.  128  Pac.  118;  Shelby  v. 
Shaner,  28  Okl.  605,  116  Pac  786,  34  L.  R. 
A.  (N.  S.)  621;  Farquhar  t.  Sherman  et  aL, 
22  Okl.  17.  97  Pac.  666:  Insurance  Oo.  T. 
Davis,  60  Kan.  621,  63  Pac.  856. 

We  have  examined  the  foregoing  author- 
ities, and  It  is  apparent  that,  In  each  of  the 
cases  dted.  the  exception  was  a  general  ex- 
ception and  did  not  challenge  speclflcally 
each  Individual  Instruction.  In  the  case  at 
bar,  the  exceptions  were  taken  at  the  time 
the  instructions  were  given,  and  pointed  out 
specifically  the  several  Instructiona  complain- 
ed of,  giving  to  the  trial  court  ample  oppor- 
tunity  to  know,  before  the  Instructiona  were 
given,  tbe  several  iseparate  Instructions  com- 
plained of,  and  thia  case  therefore  does  not 
come  wtthln  the  authorities  cited. 

It  is  contended  that,  inasmuch  as  the  peti- 
tion alleged  an  express  warranty,  the  two 
mares  were  sotind,  well,  gentle,  well-brok^ 
and  good  breeders  and  tbe  evidence  support- 
ed these  allegations  and  the  court  properly 
instructed  the  jury  on  the  law  of  express 
warranties  that  it  was  error  for  the  court  to 
give  an  additional  InBtruction  relative  to 
Implied  warranties;  thera  being  no  allega-' 
tloD  in  the  petition  nor  any  proof  of  an  im- 
plied warranty  In  the  trial  of  the  case.  The 
court  instructed  the  Jury  relatlTa  to  Imidied 
warranties  as  follows: 

"Third.  If  property  is  sold  to  any  person  for 
any  particular  puriK>se,  there  is  an  implied  war- 
ran^  that  such  property  is  reasonably  suit- 
able for  the  purpose  int^ided,  and  If  tbe  par- 
ty selling  knows  that  the  parly  baying  Is  mak- 
ing the  purchase  for  such  particular  purpose, 
and  there  are  no  obvious  or  apparent  things 
existing  In  connection  with  such  property  that 
the  purchaser  can  plainly  see  that  it  would  not 
answer  such  purpose,  there  Is  an  implied  war- 
ranty on  the  part  of  the  seller  that  it  is  rea- 
sonably suited  for  each  purpose." 

This  Instruction  was  erroneous,  because  It 
permitted  recovery  for  the  breach  of  an  Im- 
plied warranty  not  alleged  In  the  petition, 
the  nature  and  terms  of  which  warranty 
were  not  defined.  Tbe  recovery  must  be  ui>- 
on  the  particular  warranty  alleged,  and  an 
instruction  which  does  not  conform  to  ttie 
Issue  should  not  be  given. 

[3]  The  testimony  as  to  the  express  war- 
ranty was  very  conflicting ;  the  plaintiff  tes- 
tifying that  the  defendant  warranted  the 
animals  to  be  sound,  well,  gentle,  well-broken, 
and  good  breeders.  This  was  denied  by  the 
defendant,  and  In  view  of  the  conflicting  con- 
dition of  the  testimony  as  to  the  express 
warranty  it  was  error  for  the  court  to  in- 
struct the  jury  relative  to  an  implied  war- 
ranty, aa  snch  Instruction  could  only  con- 


fuse  tbe  Jury  u  to  tbe  lesl  lane  sod  came 
them  to  draw  an  Incorrect  Inferenes  firom  tbe 
pleading  and  tbe  evldenoe.  Upon  an  aUegn- 
tlon  tar  damage  for  Inreftdi  of  an  expreaa 
warranty,  no  noorery  can  be  bad  upon  a 
claim  of  Implied  warranty,  as  an  express 
warranty  ezcladea  an  implied  warranty. 
Pemberton  t.  Dean,  88  Hlnn.  80,  92  K  W. 
478,  (IOL.&A.881.»7Ani.St  Bep.  0O3; 
Texas  Star  rkmr  UlUlng  Go.  t.  Moore  (0.  C.) 
177  Fed.  746;  Beynolds  r.  General  laectrle 
Co,  141  Fed.  601,  78  a  a  A.  2S;  16  Correut 
Law,  1968;  ChrlstierBon  t.  Hendrle  ft  B<At- 
hoff  Mfg.  *  Supply  Co.,  96  S.  D.  619,  128 
W.  008;  15  A.  &  E.  Bna  of  Law  (2d  Bd.)  p. 
1249;  Osborne  &  Ca  t.  Waltber,  12  OkL  SO, 
68  Pae.  968 ;  Kennedy  t.  Goodman,  136  Pac. 
936. 

InasnmCb  aa  tbe  plaintiff  ztiiee  in  bis 
pleadii^n  and  evidence  upon  an  exi^eia  war^ 
ranty,  tbe  conrt  idioald  have  limited  the  re- 
covery to  a  breach  of  the  ezpreaa  warranty. 

The  clause  Bhonld  tbertficwe  be  rerereed 
and  remanded. 

PEB  OUBIAM.   Adopted  In  ^ole^ 


KING  T.  HOWBTH  ft  CO.  et  aL  (No.  3462.) 
(Supreme  Court  of  OUaboma.  May  12,  1814.) 

(Bvltahut  Ity  t1^9  Court.) 

1.  Featd  (§  50*)  —  Eleucitts  —  BtTBDBir  or 
Fboof. 

To  anbatantlate  die  allegation  of  tnnd^  tbe 
plaintiff  must  prove  that  the  defendant  made 
a  material  representation  which  was  false,  and 
known  to  be  false  at  tbe  time,  and  made  with 
the  intention  that  it  should  be  acted  upon  by 
the  plaintiff,  and  that  plaintiff  relied  vpim  such 
false  represeotatioD  to  his  injury. 

[Bd.  Note.— For  other  cases,  see  Fraud.  Cmt. 
Dig.  S{  46,  47;  Dec.  Dig.  S  50.* 

For  other  deflnitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2948-2954;  vol.  8,  p.  7666.] 

2.  CoBPOBATioNB  (j  80*)  —  Stock  Sdbsceip- 
TiON  —  Cancellation  fob  Fbaud  —  Sufii- 
ciENCT  OF  Evidence. 

Evidence  examined,  and  held  not  sofficiait 
to  support  tbe  allegation  of  Hand. 

[Bd.  Note^For  other  eases,  aee  Corpora- 
tiona.  Cent  Dii.  H  244,  24«-264,  1407, 1407^; 
Dec  Dig.  I  80>] 

3.  INSUBANCB  (I  83*y~lMiaKnm  urn  ImUBAllOB 
COUPANT  —  PbIOB  ACCXFTAirCK  OV  STOCK 
SUBSCBimOH. 

A  domestic  life  insnrance  company  has 
authority  to  accept  a  contract  of  snMCription 
to  its  capital  stock,  after  its  incorporation  and 
before  it  has  been  granted  a  license  to  com- 
mence busineBS  under  section  8766,  Comp. 
Laws,  1908,  snch  acceptance  bring  necessary 
in  order  to  show  that  the  eorporatioii  has  a 
paid-up  capital  of  not  less  than  $100,000,  as 
provided  by  section  3765,  Comp.  Laws,  lOW; 
the  acceptance  of  such  aubacriptioD  to  the  cap- 
ital stodc  being  a  part  of  the  initial  organiaa- 
tloD  of  ibe  company,  and  not  the  d(^o«  of  bnsi- 
neBB  aa  contemplated  by  section  37B0,  amtra. 

[Eld.  Note.— For  other  cases,  see  bsarane^ 
Cent  Dig.  f  88;  Dec.  Dig.  S  38.*] 


•rer  other  earn  M  aamt  tople  ud  Mctlaa  NVHBBR  tn  Dm.  Dig.  *  Am.  Dig.  Key-No.  Sertos  4  RepT  Indexw 

Digitized  by  Google 


OW.) 


KINO  T.  HOWSTH  A  00. 


1188 


4.  CoKPOUitom  0.88*)  —  Sroox  Svbsobif- 

TIOR— BlOHT  TO  OAnOKL. 

Attw  m  TaM  mbBcripti<m  to  the  capital 
ttocic  of  a  corporatiOD  baa  been  made,  either 
before  or  after  orfianization  of  the  corporation, 
and  which  aabscnption  haa  been  accepted  by 
the  organiied  corporation,  there  can  be  no  can- 
cellation or  wltlidrawal  from  the  obligation  with- 
out the  eonaent  of  the  corporation  and  all  the 
atMkholdera*  nmept  nt  the  groonda  ot  fraud  or 
miatafce. 

FEd.  Note.— For  other  caaea,  aee  Gorpora- 
ti^  Cent  Dig.  li  328-^:  De&  Pig.  1  83.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewes  Oldfi^d,  Judge. 

Action  by  W.  M.  King  against  Howeth  & 
Co.  and  others.  Judgment  for  defendants 
and  itolntUt  brings  error.  Affirmed. 

Lee  F.  WUeon  and  B.  O.  WUaont  botb  «t 
Oklahoma  City,  for  {daintlff  in  error.  Led- 
better,  Stoart  &  Bell,  of  cnclalioma  Cat7t  tm 
defendants  In  error. 

SrrrENHOnSB,  O.  On  13ie  ist  day  of 
April,  1900,  the  plaintiff  entered  into  e  con- 
tract of  subscription  with  Howeth  &  Go.,  for 
the  purchase  of  250  shares  of  stock  In  the 
Oklalioma  National  life  Insnrance  Company. 
Tbe  contract  la  aa  fdUows : 

"The  Olflahoma  National  Iiife  Ininrance 
Company,  C^lahoma  City,  Oklahoma.  Sub- 
scription to  Capital  Stock.  No.  687.  Whereas, 
Howeth  ft  Co.,  of  Oklahoma  Cibr,  Oklahoma, 
are  promoting  the  organisation  of  a  Ute  inanr- 
ance  company,  incorporated  in  purBuance  ot  the 
laws  of  toe  state  of  Oklahoma,  under  the  name 
of  the  Oklahoma  National  Life  Insarance  Com- 

Eeny,  with  an  authorized  capita)  stock  of  five 
undred  thousand  dollars,  and  a  paid-up  capital 
of  at  least  one  hundred  thousand  doliara.  and 
a  net  surplus  of  at  least  fifty  thousand  dollars, 
paid-up  and  free  from  promotion  and  organiza- 
tion expenses;  and,  whereas,  by  their  accept- 
ance of  this  subscription,  said  Howeth  &  Co., 
agree  to  endeavor  with  all  reasonable  diligence 
to  accomplish  on  or  before  Det^mber  31,  1909. 
the  organization  of  said  corporation  with  capital 
stock  and  surplus  fully  paid  as  aforesaid,  they 
defraying  all  expenses  ox  promotion  and  incor- 
poration: Now,  therefore,  I  do  hereby  sub- 
scribe for  2S0  shares  of  the  par  value  cl  ten  dol- 
lars each,  tft  the  capital  stock  of  the  said  Okla- 
homa National  Life  Insurance  Company;  and 
I  do  hereby  agree  with  the  said  company  and 
witii  the  said  Howeth  &  Ca,  to  pay  therefor  the 
sum  of  five  thousand  dollars,  as  follows:  The 
sum  thtrty-aeven  hundred  fifty  dollars,  I  agree 
to  pay  to  said  Oklahoma  National  Life  Insur- 
ance Company  at  any  time  after  July  1,  1009, 
immediately  upon  receipt  of  notice  from  said 
Howeth  &  Co.,  that  the  capital  stock  of  said 
Ldfe  Insurance  Company  has  been  sulMcribed  in 
good  faith  in  amounts  and  at  rates  netting  the 
company  at  least  one  hundred  thousand  dollars 
of  capital  and  at  least  fifty  thousand  dollars  of 
surplus  ta  the  aggregate  when  paid.  The  re- 
maining sum  of  twelve  hundred  fifty  dollars.  I 
agree  to  pay  and  do  pay  concurrently  with  this 
snbsciiptum,  to  the  said  Howeth  ft  Co.,  in  con- 
sideration of  their  agreement  hereinlwfore  recit- 
ed, and  in  lieu  of  any  further  or  other  contribu- 
tion to  the  expenses  of  promoting  and  incor- 
porating said  company.  Witness  my  hand,  this, 
the  Ist  day  of  April  1900.   W.  M.  King,  M.  D.'* 

[1 , 2]  Plaintiff  alleges  that  the  Oklahoma 
National  life  Insurance  Company  was  a 
corporation,  organized,  under  the  laws  of  the 


state  of  Oklahoma,  and  was  audi  corporation 
<Hi  the  Ist  day  of  April,  1900,  but  had  not  yet 
received  a  llcenee  to  do  an  Inmrance  boslness 
within  the  state  at  such  time;  that  in  pur- 
snance  of  said  contract  plaintiff  paid  Howeth 
ft  Oa  the  snm  of  $1,200  in  Uen  of  any  further 
or  other  oontribntlon  to  the  expenses  of  pro- 
moting and  Incorporating  aald  insnrance  com- 
pany, and  waa  to  pay  at  any  time  after  July 
1,  1009,  upon  rec^pt  of  notice,  the  sum  of 
$3,750,  the  same  being  consideration  for  250 
abares  of  Bto<^  in  said  insurance  company; 
that  plaintiff  d^nanded  a  cancellation  of  the 
contract  of  subscription  and  return  of  the 
$1,260  paid  to  Howeth  ft  Co.,  as  expenses, 
etc.,  on  the  ground  of  fraud,  and  alleged 
that  he  had  withdrawn  his  anbacription  prior 
to  the  organization  of  aald  corporation  and 
acceptance  of  said  contract  of  subscription. 

Stipulation  waa  entered  into  admitting  the 
oracntlon  of  snbtcrtptton  to  the  caidtal  sto<^ 
of  said  Oklahoma  National  Life  Insurance 
Company ;  the  agency  of  Howeth  &  Co. ;  the 
payment  of  the  $1,250;  that  plalntltC  had 
demanded  of  Howetti  ft  Co.,  prior  to  bringing 
suit,  the  return  of  the  $1,250.  and  cancellatl<m 
of  0ke  anbacription  contract ;  that  no  license 
was  Issned  to  the  Oklahoma  National  Life 
Insurance  Company  at  the  time  of  ^mand; 
that  Howeth  ft  Od.,  aa  promoters  and  agents 
of  the  Oklahoma  National  Life  Insurance 
Company,  had  secured  aubscrlptiona  to  said 
capital  stock,  snSlcient  to  <^taln  for  said 
company  the  aggregate  sum  of  $160,000;  that 
at  the  time  of  making  said  subscription  coi> 
tract  with  Howeth  ft  Co.,  they  i^tresented 
to  plalntifl  that  aald  atodc  was  takmi  and  to 
be  taken  in  serial  form,  $22.60  per  share  for 
the  second  10,000  shares,  $27.50  for  the 
fourth  10.000  shares,  and  $30  per  share  for 
the  fifth  10,000  shares,  and  that  all  money 
recelTCd  for  said  abaree  orer  and  above  $10 
per  share  and  the  ezpenaea,  etc.  would  oon- 
stitote  a  surploB  cai^tal  stock  of  aald  OUa- 
homa  National  life  InBoranoe  Company ;  tbat 
Howeth  ft  Gob  and  the  Oklahoma  Natiraial 
life  Insurance  Company  failed  and  refused 
to  return  to  plalntifl  the  $1,250,  or  to  cancel 
said  subecriptl<m  contract,  said  contract  hav- 
ing been  placed  on  flle  at  once  with  the  secre- 
tary of  said  (Bdahoma  National  Life  Insur- 
ance Company ;  that  at  the  time  of  bringing 
this  snit  the  defendant  Oklahoma  National 
Life  Inanrance  Company  had  perfected  its 
initial  organization  and  received  its  certifi- 
cate of  incorporation,  subject  to  the  consti- 
tutional and  statutory  requirements  of  the 
state  of  Oklahoma.  In  addition  to  said  stipu- 
lation, witness  R.  B.  Howeth,  testified  that  he 
was  secretary  of  the  Oklahoma  National  Ldfe 
Insurance  Company ;  that  he  placed  the  name 
of  plaintur,  and  the  number  of  shares  sub- 
scribed for  by  him,  on  a  book  kept  for  that 
purpose  by  the  Oklahoma  National  life  In- 
surance Company  at  the  time  it  came  into  the 
office,  and  notified  plaintiff  by  letter  of  the 
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acceptance  of  rach  snbeciiptlon  by  the  Okla- 
homa National  Life  Insurance  Company,  on 
tbe  2a  or  3d  day  of  April,  1900. 

The  stipulation  and  testimony  of  B.  B. 
Howetb  constltnte  all  the  evidence  In  this 
<s.se.  Tiie  plaintiff  failed  to  furnish  any  evi- 
dence to  substantiate  his  allegation  of  fraud. 
If  he  d^red  to  rely  upon  his  allegation  of 
fraud,  he  should  have  proven  that  the  defend* 
ant  made  a  material  r^resentatlon  which 
was  false,  and  known  to  be  false  at  the  time, 
and  made  with  the  Intention  that  it  should 
te  acted  upon  by  the  plaintiff,  and  that  plain- 
tiff relied  upon  such  false  representation  to 
bis  injnry.  Inasmuch  as  the  allegation  of 
fraud  Is  not  proven,  that  question  Is  elim- 
inated from  this  cause. 

[S]  The  remaining  question  to  be  deter- 
mlnfed  by  this  court  is  as  to  whether  a  snb- 
•crlber  to  the  capital  stock  of  a  corporation 
can  withdraw  his  aabscrlption  after  acc€^-< 
ance  by  tbe  corporation.  It  is  admitted  that 
the  insurance  company  was  Incorporated,  and 
it  is  not  denied  that  tbe  corporation  accepted 
tbe  contract  of  subscription,  tbe  only  conten- 
tion being  that  the  corporation  had  no  power 
to  accept  the  contract  of  subscriptlcHi  nntll  a 
llcoise  was  Issued  nnder  section  87S6,  Oomp. 
Zaws  1909,  permitting  the  Insurance  company 
to  conmienee  business.  This  was  not  essen- 
tial In  order  to  give  the  corporation  the 
power  to  accept  the  subscription.  Section 
S7S6,  Gomp.  Laws  1909,  provides  that  no  do- 
mestic insurance  company  shall  commence 
bnalnen  until  It  has  filed  witli  tbe  Insor^ 
ance  commissioner  a  properly  certifled  copy 
of  Ita  diarter  and  arttdee  of  incorpmation 
and  a  statement  of  its  financial  condition,  and 
has  received  from  the  Insurance  commission- 
er a  certificate  to  do  buelneas.  Section  8765 
provides  that  no  domestic  life  insurance  com- 
pany shall  be  licensed  to  transact  bni^neBs  in 
tUa  state  unless  possessed  of  at  least  |100,000 
pald-np  catdtal  sto^  TbB  contention  of 
plaintiff  Is  that  the  insurance  company,  not 
baring  reo^Ted  a  license  to  commence  bnsl- 
ness,  conld  not  accept  the  contract  of  eab- 
scription  nntit  such  Ucoise  was  issued.  It 
Is  apparent  that  before  an  Insurance  company 
oonld  comifly  with  section  8765,  supra,  by 
showing  that  It  had  a  paid-up  capital  of 
$100,000,  it  would  bave  to  first  aco^t  the  snb- 
■or^on  for  that  amount  to  Its  capital  atocSt, 
In  order  to  make  snCh  showing.  This  would 
not  be  commencing  business  as  contemplated 
by  section  3756,  supra,  bnt  would  only  be  a 
part  of  its  initial  organtzatioc 

[4]  Tbe  insurance  company  was  duly  in- 
corporated and  organized,  and  the  subscrip- 
tion was  filed  and  accepted  by  tbe  Insurance 
company  before  a  demand  was  made  for  a 
withdrawal  of  such  subscription.  This  being 
true,  the  plaintiff  oonld  not  withdraw  his 
subscription  without  the  consent  of  the  cor- 
poration and  all  the  stockbtdders,  except  on 
the  ground  of  fraud  or  mistake. 


It  was  held  In  Chicago  Building  A  Mfg. 

Co.  T.  Lyon,  10  Okl.  704,  64  Pac  6: 

"One  cannot  withdraw  Us  eubBcription  to  the 
capital  stock  of  a  corpontion  without  the  con- 
sent of  all  persons  who  subscribed  to  snidi  stock, 
prior  to  such  withdnwal." 

In  1  ISiompson  <m  Corporations,  |  760,  it 
is  said: 

"It  may  be  asserted,  as  the  first  rale  nnder 
this  proposition,  that,  after  a  valid  snbscriptioo 
to  the  capl^  stock  of  a  corporation  has  been 
made  and  accepted,  there  can  oe  no  cancellatiui 
or  release  from  the  obligation  without  the  iMn- 
sent  of  the  corporation  and  all  the  stockholders; 
in  other  words,  the  subscriber  cannot  withdraw 
from  the  corporation  at  his  pleasure." 

In  1  Pnrdy's  Beadi,  Private  Corporationa, 
I  240,  it  la  said: 

"A  subscription  may,  of  course  be  withdrawn 
any  time  bnore  its  acceptance  by  tbe  corpora- 
tion and  without  Its  consent,  whether  made  be- 
fore or  after  otvutlaation  of  the  corporation;, 
but  after  it  has  been  accepted,  the  snbscriber 
cannot,  without  consent  of  the  corporation^  sur- 
render bis  shares  in  a  way  to  avoid  Uatrilit;  to 
payment  of  his  aabscrlption.  *  *  *  To  effect 
such  a  surrender  of  shares  the  express  or  implied 
consent  of  all  tbe  parties  In  uterest  la  req- 
uisite." Sanford  Starrett  v.  Rockland  Blre  & 
Marine  Ins.  Co.,  66  Me.  874;  Minneapolis 
Threshing  Machine  Go.  v.  Davis,  40  Minn.  HO. 
41  N.  W.  1026.  3  L.  R.  A.  796, 12  Am.  St  Rep. 
701 ;  Hudson  R.  B.  Co.  v.  Tower,  166  Mass.  SB. 
30  N.  B.  465,  32  Am.  St  Rep.  434;  Id.,  181 
Masa.  10.  36  17.  S.  680.  42  Am.  St  Rep.  87;9: 
Penobscot  R.  R.  Go.  v.  Dnmmer.  40  Me.  172,  63 
Am.  Dec  654;  Marysvllle  Blectrie  L  ft  P.  Co. 
V.  Johnson,  98  Gal.  638,  29  iPac  126,  27  Am.  St. 
Rep.  215 :  HiU  Go.  v.  Felt,  87  Me.  284,  32 
AtL  888,  88  L.  R.  A.  IS&S,  47  Am.  St  Rep.  823; 
Cook  on  Gorporations,  vol.  1,  {  169. 

The  cause  should  therefore  be  affirmed. 
PBR  CDBIAAL  Adopted  in  wbolOb 


WHATHERFORD  MILLING  00.  t.  DUN- 
CAN, County  Treasurer.    (No.  3645.) 
(Supreme  Court  of  Oklahoma.   May  12,  1914.) 

(SfUahut  »y  «fte  CoartJ 

1.  Taxation  (|  6«i*)— Back  Tax  Pbocod- 
ZNQB— Appeal  to  County  Coubt— SrATum 
— OxHBB  Reioedt— Injunction. 

Section  1,  of  chapter  81,  art  9,  Session 
Laws  1008,  allowing  an  appeal  to  tbe  county 
court  from  tiie  action  of  the  county  treasurer 
in  assessing  property  thereunder,  did  not,  by 
Implication,  repeal  section  4440,  Wilson's  R«v. 
&  Ann.  St  1003  (section  4881,  Rev.  Laws  1910), 
of  the  Code  of  Civil  Procedure^  permitting  an  in- 
junction to  restrain  the  levy  and  collection  of 
an  illegal  tax. 

[Ed.  Note— For  other  eases,  see  Taxation, 
Cent  Dig.  §  1229 ;  Dec.  Dig.  }  606.*] 

2.  Taxation  (gS  496,  608*)— Back  Tax  Pbo- 
cEEDiNO»— Illegal  Asbbssubnt— BBianixB 
of  Taxpatbb. 

Where  the  taxes  sought  to  be  assessed  or 
collected  under  the  above  chapter  are  illegal, 
tbe  aggrieved  party  had  two  concurrent  reme- 
dies ;  one  by  appeal  from  the  action  of  the 
treasurer  to  the  county  court,  the  other  by  an 
injunction  as  prescribed  In  section  4881  of  the 
Code  of  Civil  Procedure. 

[Ed.  Note.— For  other  ease^  see  Taxation, 
Cent  Dig.  |S  889, 1230-1241;  Dee.  Dig:  n  486, 
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S.  Taxatioh   (i  608*)— Back  Asssbsusnt— 

CoHPORATioN— Capital  Stock. 

Where  a  miUlD?  corporation  has  disposed  of 
all  of  Its  capital  stock  and  Invested  the  prooetda 
in  tangible  property,  real  and  personal,  and  an 
attempt  is  made  to  assess  its  capital  stock  to 
the  corporation,  as  omitted  property,  under  the 
provisions  of  the  Tax  Ferret  Statute,  such  at- 
tempt is  illegal,  and  not  warranted  by  the  stat- 
utes, and  the  action  of  the  treaaurer  making 
■Dch  asseasment  or  attempt  to  collect  the  taxes 
thereon  may  be  restrained  by  InJuncHon. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  H  1230-1241;  Dec.  Dig.  {  608.*] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Oonrt,  Guater  Oovnty; 
Jas.  R.  Tolbert,  Jndge. 

Action  by  the  Weatberford  Milling  Com- 
pany against  James  T.  Dnncan,  Treasurer  ct 
Ouster  County.  Judgment  for  defendant,  and 
plaintiff  brings  emnr.  Beversed  and  xe- 
manded. 

T.  W.  Jones,  of  Weatberford,  and  Keaton, 
Wells  ft  Jobnston,  of  Oklahoma  City,  for 
plaintiff  In  error.  Thomas  ft  Thomas,  ut 
Wagoner,  for  defendant  in  error. 

QALBRAITH,  a  On  the  28d  day  of  April. 
1909,  the  Weatberford  Milling  Company  filed 
Its  petition  in  the  district  conrt  of  Ouster 
county,  seeking  an  injunction  against  Jas.  T. 
Duncan,  treasurer  of  Ouster  county,  to  pr^ 
T^t  him  from  levying  and  collecting  certain 
taxes,  vrhlch  it  was  (diarged  lie  was  attempt- 
ing to  levy  and  collect  against  the  property 
of  the  plaintiff.  It  vras  charged  in  the  pe- 
tition that  the  defendant  had  served  notlee 
cm  It  fltat  certain  property,  to  wit,  its  capital 
stock,  had  been  omitted  from  the  assessment 
and  tax  rolls  for  the  yea»  190B-1908,  and 
that,  at  the  time  therein  spedAed,  nnlesB 
enffldent  cause  was  shown  for  not  doing  so, 
he  wonld  proceed  to  assess  sueh  proper^ 
tor  taxes  for  said  years ;  that  theplalntlff  ap- 
peared at  the  time  and  place  mentioned  In 
the  notice  and  filed  a  protest  against  the  as- 
sessment being  made  on  the  grounds  that  It 
did  not  own  Its  capital  stoA,  and  that  the 
same  bad  been  sold  to  varlona  and  sundry 
parties,  and  the  proceeds  thereof  bad  been 
Invested  In  real  and  personal  property,  all 
of  which  bad  been  assessed  for  said  years, 
and  the  taxes  paid  Oxes&m ;  that  this  protest 
was  overruled  by  the  county  treasurer,  and 
the  full  amonnt  of  the  plaintiff's  capital 
stock,  $25,000,  was  assessed  by  said  treasurer 
for  each  of  wtd  years,  and  that  said  taxes 
amounlxd  in  the  aggregate  to  the  sum  of  ¥8,- 
617.50;  tbat  the  treasurer  Intended  to  and 
would,  unless  restrained  by  order  of  conrt, 
extend  said  taxes  on  the  tax  roils  of  said 
county,  and  the  same  would  become  a  lien  on 
the  plaintiff's  property ;  and  tbat  said  taxes 
were  Told,  and  asked  for  an  Injunction 
against  the  treasurer  preventing  him  &<nn 
extending  said  taxes  on  the  tax  rolls,  and 
from  taking  any  further  steps  to  collect  the 


same.  On  April  23,  1009.  a  t^porary  In- 
junction was  granted.  On  the  2l8t  of  June 
thereafter  a  motion  to  dissolve  the  Injunction 
order  was  filed  and  argued  and  thereafter 
overruled  by  the  district  Judge,  and  the  de- 
fendant given  time  to  answer.  Oa  May  25, 
1911.  the  defendant  answered.  On  August 
7.  1911,  the  defendant  was  permitted  by  the 
court  to  withdraw  his  answer  and  file  a  mo- 
tion to  dismiss.  The  ground  of  this  motion 
was  that  the  plalntiB  had  a  plain,  adequate, 
and  complete  remedy  at  law,  inasmuch  as  the 
statute  provided  that  It  might  appeal  to  the 
county  court  from  tho  action  of  the  treasur- 
er In  assessing  said  property,  l^ils  motion 
was  sustained,  and  the  action  dismissed.  To 
review  this  order  of  the  district  court,  the 
plaintiff  has  perfected  an  appeal  to  this 
court. 

It  is  argued  by  the  plaintiff  in  error  tbat 
the  taxes  sought  to  be  levied  and  assessed 
against  its  capital  stock  were  illegal  and 
void;  and,  second,  that,  being  illegal  and 
void.  It  had  a  right  to  proceed  by  injunction 
to  restrain  the  action  of  the  treasurer. 

[1]  The  county  treasurer  was  proceeding 
under  what  la  Imown  as  the  "Tax  Ferret 
Law,"  t>eing  chapter  SI,  art.  9,  of  the  Ses- 
sion Laws  of  1908,  section  2  of  which  reads: 

"Property  that  has  been  omitted  from  assess- 
ment through  a  series  of  years,  shall  be  listed 
and  assessed  <or  each  year  tbat  it  has  been 
omitted  and  charged  mtb  the  kvy  for  tbat 
year." 

Section  1  of  this  act,  beli«  brous^t  for- 
ward SM  section  74iB,  Kev.  Iaws  1910,  reads 
as  feilowa: 

"The  board  of  county  commissioners  of  any 
county  in  this  state  maj  contract  with  any 
person  or  persons  to  assist  the  proper  officen 
tt  the  cosn^  in  the  discovery  of  property  not 
listed  and  assessed,  as  required  by  existing  laws, 
and  fix  tbe  compensation  at  not  to  exceed  fif- 
teen per  cent,  of  the  taxes  recovered  under  thia 
article.  Before  listing  and  assessing  the  prop- 
erty discovered,  the  county  treasurer  shall  give 
the  person  in  whose  name  it  is  proposed  to  as- 
sess the  same,  ten  days'  notice  thereof  by  reg- 
istered  letter,  addressed  to  him  at  his  last 
known  place  of  residenije,  fixing  the  time  and 
place  wQen  objections  in  writing  to  such  pro- 
posed listing  and  assessment  may  be  made.  An 
appeal  may  be  taken  to  the  county  court  for  the 
final  action  of  the  treasurer  within  ten  days, 
by  giving  notice  thereof  in  writing  and  filing 
an  appeal  bond,  as  in  cases  appealed  from  the 
board  of  cotin^  commissioners  to  the  district 
conrt." 

t2]  It  win  be  observed  tbat  tbe  last  section 
aboTe  quoted  provides  that  an  appeal  may 
be  taken  to  the  county  court  from  tbe  action 
of  tbe  treasurer  within  ten  days  in  tbe  same 
manner  as  appeals  are  taken  from  the  board  ■ 
of  county  commissioners  to  the  district  court. 
Section  4440  of  tbe  Laws  of  1903,  brought 
forward  as  section  4881,  Rev.  I^aws  1910, 
reads  in  part: 

"An  injunction  may  be  granted  to  enjoin  the 
enforcement  of  a  void  Judgment,  the  illegal 
levy  of  any  tax,  charge  or  aasesament,  or  tbe  col- 
lection of  any  illegal  tax,  charge  or  assessment 
or  any  proceeding  to  enforce  the  same.  *   •  •  " 
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It  is  contended  on  behalf  of  the  defendant 
in  error  that  the  Tax  Ferret  Statute,  above 
quoted,  by  providing  an  appeal  to  the  county 
court  from  the  action  of  the  treasurer  In 
making  an  assessment,  provided  a  plain,  ade- 
quate, and  complete  remedy  for  any  person 
aggrieved  by  such  assessment,  and  that  such 
remedy  Is  exclusive  and  repealed  by  Implica- 
tion section  4SS1,  and  therefore  denies  to  the 
aggrieved  person  the  right  to  pursue  the 
equitable  remedy  by  injunction  against  the 
treasurer  In  such  cases.  The  first  question, 
therefore,  presented  Is  whether  or  not  the 
person  aggrieved  by  the  act  of  the  treasurer 
proceeding  under  this  Tax  Ferret  Statute  has 
the  concurrent  remedies  of  an  appeal  as  pro- 
vided in  that  statute,  and  the  right  to  an 
Injunction  aa  ptovided  in  the  Code  of  CMl 
Procedure. 

It  is  clear  that  there  is  nothing  in  the 
Tax  Ferret  Statute  that  in  any  way  conflicts 
with  the  statute  giving  the  right  to  an  in- 
junction, and  also  tliat  the  later  statute  does 
not  by  any  direct  reference  repeal  the  for- 
mer, and  that,  if  the  adoption  of  the  Tax 
Ferret  Statute  effectuates  a  repeal  of  the  for- 
mer statute  allowing  a  remedy  by  injunction, 
the  same  was  by  Implication.  The  repeal- 
ing clause  ta  the  Tax  Ferret  Statute  riding, 
"repealing  all  laws  and  parts  of  laws  In  con- 
flict therewith,"  adds  nothing  to  the  repeal- 
ing force  ftf  Buch  Btatnte.  Am  was  said  by 
the  Circuit  Court  of  Aiq>eala  for  the  Eighth 
Circoit,  in  Great  Nortbern  Ry.  Co.  U.  S., 
155  Fed.  046,  84  C.  C.  A.  93: 

"A  clause  generally  repealing  'all  laws  and 
parts  of  laws  in  conflict  with'  the  act  of  which 
it  is  a  part  repeals  nothing  that  would  not  bo 
eguall;  repealed  without  iL" 

Repeals  by  ImpUcatton  are  not  favored  in 
law.  In  re  Application  of  State  to  Issue 
Bonds,  etc.,  33  Okl.  797,  127  Pac.  1065.  For 
a  full  and  exhaustive  discusBlon  of  this  ques- 
tion, and  the  effect  of  a  later  statute  on  the 
earlier  one,  covering  the  same  subject,  where 
there  Is  not  a  clear  and  express  provision  in 
the  later  repealing  the  former,  see  the  opin- 
ion of  the  court  In  Huston  v.  Scott,  20  Okl. 
142,  94  Pac.  512,  35  L.  R.  A.  (N.  S.)  721. 

The  court  below.  In  dismissing  the  cause, 
held  that  the  provision  of  section  1  of  this 
Tax  Ferret  Statute  allowing  an  appeal  by 
the  party  aggrieved  from  the  county  treas- 
urer to  the  county  court  was  a  plain,  ade- 
quate, and  complete  remedy,  and  was  the 
only  remedy  allowed  the  aggrieved  party. 
In  this  the  court  was  clearly  In  error,  since 
It  has  been  held  that  no  appeal  lies  from  the 
action  of  the  county  court  In  such  cases  to 
the  Supreme  Court  State  v.  Cawthom's 
Estate,  31  Okl.  561,  122  Pac  522.  It  foUows 
that  the  Judgment  of  the  county  court  In 
such  cases  is  final. 

We  cannot  hold  that  the  proceedings  for 
review  as  provided  in  this  Tax  Ferret  Stat- 
ute by  appeal  from  the  action  of  the  county 
treasurer  to  the  count?  court,  in  cases  of 
such  great  Importaocfh  is  In  law  iangtiage 


In  ahy  sense  a  plain,  adequate,  and  complete 
remedy.  It  seems  to  be  more  in  keeping  - 
with  reason  and  Justice  and  the  auttaortdea 
to  hold  that  the  party  aggrieved  at  the  action 
of  the  county  treasurer  had  two  concurrent 
remedies  to  select  from:  (1)  If  be  la  willing 
to  accept  the  Judgmmt  of  the  coun^  oonrt  In 
the  matter  as  final,  he  may  appeal  from  the 
order  of  the  county  treasurer  to  that  court; 
but  (2)  if  he  wishes  to  have  the  district  court 
pass  upon  the  question  Involved,  with  ttie 
privilege  of  having  its  Judgment  reviewed 
by  the  Supreme  Court,  he  liad  the  ri^t  to 
proceed  by  injunction.  At  any  rate  the  stat- 
utes of  Oklahoma  provide  these  two  reme- 
dies, and  they  are  concurrent  and  availing 
to  the  aggrieved  party  in  all  cases  where  the 
taxes  sought  to  be  assessed  and  levied  are 
Illegal  and  void.  It  was  alleged  in  the  peti- 
tion In  the  Instant  case  that  the  taxes  sought 
to  be  levied  and  assessed  were  illegal  and 
void,  and  this  fact,  we  assume,  was  admitted 
by  tlie  defendant  and  takm  as  true  by  the 
trial  court  in  making  the  order  complain- 
ed of. 

Attention  lias  been  called  to  the  case  of 
William^  County  Olerk,  v.  Oarfield  Expanse 
Bank.  38  OkL  689,  134  Pac.  863.  and  a  line 
of  cases  to  the  same  effect,  which  hold  that, 
where  the  statute  provides  a  mode  of  review 
by  an  appeal  from  an  order  making  "an  as- 
sessment or  eqnalizatlooi"  of  property  for 
taxation,  that  remedy  is  exclnsiTe,  and  equi- 
table remedies  cannot  be  resorted  ta  Those 
cases  aioae  under  a  later  stetate,  and  were 
all  oases  growing  oat  of  the  action  of  the 
board  of  eqaaUaatiQn  in  ralstiv  the  ancre- 
gate  valuation  of  the  property  in  a  ta^ng 
district,  and  the  statute  under  which  tbese 
cases  arose  also  provided  that  appeals  from 
the  action  of  the  board  of  equalization  shall 
be  the  sole  method  by  wliich  assessments 
shall  be  cocrected  or  tans  abated,  and  pro- 
hibited reswt  to  equitable  remedies  except 
in  one  Instanca  !nus  statute  wUcb  became 
effective  June  17,  1910^  after  tlw  cause  of 
action  In  tiie  instant  case  arose,  reads: 

Section  7370,  Bev.  Laws  1910:  "The  proceed- 
ings before  the  board  of  equa]l2ation  and  ap- 
peals therefrom  shall  be  the  sole  method  by 
which  assessments  or  eqaalizadons  shall  be  cor- 
rected or  taxes  abated.  Equitable  remedies 
shall  be  resorted  to  only  where  the  aggrieved 
party  has  no  taxable  property  within  the  tax 
district  of  which  complaint  is  made." 

It  win  thus  be  seen  that  the  statute  under 
which  the  question  in  those  cases  arose  pro- 
vided specifically  that  the  method  for  review 
by  appeal  should  be  exclusive  with  only  one 
exception,  and  specifically  forbid  the  resort  to 
equitable  remedies.  It  will  be  observed  that 
no  such  provision  as  that  last  above  quoted 
is  found  In  the  Tax  Ferret  Statute,  and  there 
.  Is  no  expressed  prohibition  in  It  that  would 
deny  the  aggrieved  party  the  right  to  resort 
to  equitable  relief  if  he  wishes  to  do  so. 

[3]  The  second  question  argued  in  tills  ap- 
peal is  that  the  taxes  attempted  to  be  as- 
sessed and  levied  In  the  instant  case  were 
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TOld.  It  wBfl  tiiaTsed  in '  fhe  petition,  and 
admitted  by  the  defendant  for  the  purpoaea 
of  the  motion,  that  the  plaintiff  did  hot  own 
any  of  Its  capital  stock,  and  that  it  had  all 
been  8oId»  and  the  proceeds  Invested  In  tangi- 
ble property,  real  and  personal,  which  had 
been  duly  assessed,  and  the  taxes  paid  there- 
on for  the  several  years  for  which  it  was  at- 
tempted to  assess  Its  capital  stock  In  this  pro- 
ceeding. 

Article  2  of  chapter  7S  of  the  Laws  of  1003, 
S  5020,  provides  for  listing  as  taxable  proper- 
ty "to  each  person"  the  amount  of  stodc  or 
shares  in  any  Inoorpoi^ted  company  or  com- 
pany not  lttcori>orated.  This  section  seems 
to  provide  for  the  assessing  of  capital  stock 
of  all  incorporated  or  unincorporated  com- 
panies to  the  individual  owners  of  the  stock, 
exci^t  the  atodc  in  banking  corporations, 
and,  since  the  subsequent  prorislon  of  that 
chapter  provides  a  special  method  for  as- 
sessli^  the  stock  of  banking  corporations 
In  a  different  manner  from  tbe  stock  In  otbr 
er  *  incorporated  and  unincorporated  com- 
pauiea,  the  Inference  Is  Justlflable  that  the 
latter  sections  of  the  statute  refer  to  the 
method  of  assessing  the  stock  In  bankhag 
corporations  only.  So,  if  It  Is  true^  as  al- 
2e«ed  In  the  petition,  tliat  the  plalBtlff 
did  not  own  any  of  its  oaiAtal  stock  it 
eonld  not  be  ric^tfnlly  araessed  with  the 
value  of  siudi  sto(^.  It  la  alleged  in  the 
bill  and  admitted  by  the  moticoi  that  all  of  its 
capital  stock  was  invested  In  tangible,  real, 
and  personal  property,  and  had  been  listed 
tor  taxes,  and  the. taxes  paid  thereon,  and 
under  bodi  aHegations  It  appears  that  the 
plaintm  had  borne  its  full  share  of  the  bur- 
d^s  of  govenuoent,  and  the  ifforlsion  that 
**taxe8  flhaU  be  uniform  upon  the  same  class 
of  subjects"  (WHUams'  Ohl.  Const  f 
would  protect  it  from  the  action  attmpted 
by  the  treasurer,  since  such  taxation  would 
be  unequal  with  other  property  In  the  tax- 
ing district,  and,  In  effect,  would  amount  to 
double  taxation.  Mr.  Cooley,  in  hts  work  on 
Taxation  (3d  Ed.)  vol.  1,  pp.  In  dis- 

cussing this  question,  said:  . 

"There  la  a  sense,  however.  In  which  dupli- 
cate taxes  may  be  understood— and  which  we 
tbink  is  a  i»'oper  senBe — which  would  render  it 
wholly  InaAnissible  under  any  Oonstitudon  re- 

iuiring  equality  -  and  aoiformlty  in  taxation, 
ty  duplicate  taxation  in  this  senee  is  under- 
stood the  requirement  that  one  person  or  any 
one  subject  of  taxation  shall  directly  contribute 
twice  to  the  same  buidesi,  while  the  other  sub- 
jects of  taxation  belonging  to  the  same  class 
are  required  to  contribute  out  once. 

"We  do  not  see,  for  instance,  how  a  tax  on 
a  merchant's  stock  distinctively  by  value  coold 
be  supported,  when,  by  tlie  same  authority,  and 
for  the  same  purpose,  the  same  stock  was  tax- 
ed by  value  as  a  part  of  his  whole  property. 
Thk  is  a  very  different  thing  frun  one  tax 
upon  the  property  and  another  upon  the  busi- 
ness, though  the  latter  may  indirectly  reach 
the  property;  here  is  no  circumlocution,  no 
question  of  ultimate  effects,  but  a  tax  levied 
twice  on  the  same  subject,  only  under  differ- 
ent names.  The  same  may  be  said  of  a  tax  on 


tbe  property  df '  a  '  enrpDrationt  'afld  also  on 

the  cental  stock  which  is  invested  in  the  prop- 
erty; if  the  latter  is  taxed  as  property,  this- 
also  is  duplicate  taxation,  and  as  much  un- 
equal as  would  be  tbe  taxation  of  a  farmer's 
slock  by  value  when  on  the  same  basis  it  is 
taxed  as  a  part  of  his  general  property.  When, 
for  bistance,  the  money  paid  in  as  capital  of  a 
manufacturing  corporation  has  been  invested  In 
buildings  and  madiinery,  these  are  what  then 
represent  the  capital,  end  to  tax  tbe  capital 
as  valuable  property  distinct  from  that  wnich 
tiien  reinwsents  It  would  be'  to  tax  a  mere  sbad* 
ow;  it  would  be  to  make  the  shadow  stand  for 
the  subsULDce  in  order  that  It  might  be  taxed, 
when  the  substance  itself  is  taxed  directly  un- 
der its  own  proper  designation.  We  do  not 
speak  here  of  a  taxation  of  the  pioperty,  and 
also  of  tbe  franchise,  those  being  two  things, 
as  will  be  seen  further  on." 

For  cases  illustrating  the  application  of 
these  principles,  see  Wheeler  v.  Board  of 
Commissioners,  88  Me.  174,  33  Atl.  083 ;  Hy- 
land  V.  BrazU  Block  Coal  Co..  128  Ind.  335, 
26  N.  E.  672;  Lewiston  Water  &  Power  Ca 
V.  Asotin  Co..  24  Wash.  371,  C4  Pac.  514. 

We  conclude  that,  if  the  facts  alleged  Ln 
the  petition  are  true,  the  plaintiff  waa  not 
liable  to  be  assessed  on  Its  capital  stock,  as 
attempted  to  be  done  by  the  county  treasurer, 
and  that  therefore  the  taxes  were  Illegal  and 
xold,  and  that  the  action  of  the  treasurer  in 
ass^sing  and  attempting  to  collect  tbe  tax 
should  have  been  restrained.  There  is  a 
question  of  fact  In  the  case  which  must  be 
determined  in  the  trial  court,  and  the  case 
should  be  reversed  and  remanded  to  the  dis- 
trict court  of  Custer  county,  with  dlrecttons 
to  set  aside  tike  Judgment  dismissing  the  case, 
and  to  reinstate  the  cause,  and  the  defendant 
should  be  allowed  to  answer,  and  the  court 
should  proceed  to  determine  the  facts  and 
apply  the  law  as  herein  declared. 

FEB  CUBIAM.  Adopted  In  whole. 


COBMELIUS,  Begiater  of  Deeds,  STATB 

ex  td.  OBUGS,  Governor,  et  aL  (No.  5917.) 
(Supreme  Court  of  Oklahoma.   May  12,  1914.) 

(avUakut       th»  Oovrt.) 
Mardakus  (I  82*}— Taxaxion  ({  218*)— Mobt- 

GAOE»— BSCOBDINO  TAX— "BKVEMUB  BiIX." 

A  mortgage,  conveying  to  the  Cohiniission- 
ers  of  the  Land  Office,  for  and  on  behalf  of  the 
state,  certain  land  to  secure  a  loan  of  $1,000 
of  the  permanent  school  funds,  is  the  property 
of  the  state,  and  as  soch,  hy  virtue  of  Const,  art- 
10,  j  6,  is  exempt  from  the  tax  thereon  sought 
to  be  imposed  by  act  approved  July  12,  1018 
(Laws  1013,  c  246),  which  is  not  a  revenue  bill 
within  the  meaning  of  *  Const,  art  5,  g  33. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.J§  130,  177-170;  Dec.  Dig.  j  82;* 
Taxation,  Cent  Dig.  {  363 ;  Dec.  Dig.  S  213.*] 

Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R,  Taylor,  Judge. 

Mandamus  by  the  State,  on  relation  of  Lee 
Gruce,  Oovemor,  and  others,  against  M.  Cor- 
neliua,  Begister  of  Deeds  of  Oklahoma  Coun- 
ty, to  compel  tbe  recording  of  the  mortgage 
for  loan  of  pennan«it  school  funds  without 
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payment  of  the  mortgage  registration  tax  Im- 
posed  by  Laws  1913,  c  246.  From  a  Jndg- 
"ment  granting  tbe  wilt,  the  register  brings  er- 
ror. Affirmed. 

D.  E.  Pope  and  A.  L.  Hllplrt,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  J. 
H.  Chambers,  of  Oklahoma  Olty,  and  R.  D. 
Wood,  of  Shawnee,  for  defendants  In  error. 

TURNER,  J.  On  March  29,  1913,  the  com- 
missioners of  tbe  land  office,  pnrsuant  to 
Const  art  6,  8  32,  and  Revised  Laws  of  1910, 
5  7652,  loaned  to  J.  H.  Morton  and  wife  $1,- 
000  of  the  permanent  school  funds,  and,  as 
security  therefor  took  bacb  from  them  a 
mortgage  conveying  to  said  commissioners 
for  and  on  behalf  of  the  state,  the  "northwest 
quarter  (N.  W.  %)  of  section  fourteen  (14), 
township  fourteen  (14)  north  range  four  (4), 
west  of  the  Indian  meridian,  containing  one 
hundred  and  slxtj  (160)  acres,  payable  in 
five  years."  Later  they  presented  said  mort- 
gage to  M.  Cornelius,  register  of  deeds  of 
Oklahoma  county,  for  recording,  and  they 
tendered  htm  ^1J86  as  his  fee  for  so  doing, 
which  he  refused  to  accept  and  record  said 
mortgage,  for  tbe  reason  that  nowhere  in- 
dorsed thereupon  or  accompanying  the  same 
WAS  there  a  receipt  of  or  from  the  coonty 
treasurer  of  Oklahoma  county  or  other  evi- 
dence showing  payment  of  $5,  the  tax  sooght 
to  be  Imposed  tliereon  by  act  approved  July 
12,  1913,  Session  Laws  of  1913,  c.  246.  The 
question  before  us  Is  whether  mandamus  will 
lie  to  compel  him  to  record  the  mortgage.  As 
the  act  was  passed  during  tbe  last  five  days 
of  the  Fourth  Legislature,  it  Is  conceded 
by  all  concerned  that  mandamus  will  not  He 
if  said  act  Is  a  revenue  bUl  within  the  con- 
templation .  of  Const  art  6,  }  33.  Said  act 
is  entitled: 

"An  act  providing  for  exemption  from  ad 
valorem  tax  of  mortgages  on  real  estate  and 
the  indebtedness  thereby  secnred,  the  payment 
of  a  registration  tax  wEoa  filing  mortgages  for 
record  and  providing  for  a  procedure  for  ool- 
leetlng  such  special  tax  [sic]  for  other  piir> 
poses. 

After  defining  section  1,  "real  estate  mort- 
gage," which  Includes  the  one  In  question, 
section  2  provides: 

"All  mortgages  of  real  property  situated  with- 
in the  state  which  are  taxed  by  this  article,  and 
the  debts  and  obligations  which  they  secure, 
together  with  the  paper  writings  evincing  the 
same,  shall  be  exempt  from  ad  valorem  and  all 
other  taxation  by  the  state,  counties,  towns, 
cities,  villageia,  school  district  and  other  local 
subdivisions  of  the  state,  except  this  act  shall 
not  affect  in  any  manner' the  collection  of  any 
income  tax  payable  in  whole  or  in  part  from 
the  interest  received  from  such  mortgage  In- 
debtednen.  Tbe  exemption  conferred  by  this 
exemption  shaE  not  be  construed  to  iminlr  or 
in  any  manner  affect  the  purchaser  of  real  es- 
tate which  may  be  sold  for  nonpayment  ot 
taxes  levied  by  any  local  authority." 

Section  3  then  provides: 

"No  mortgage  of  real  property  situated  with- 
in this  state  shall  be  exempt,  and  no  person 
or  corporadott  owning  any  debt  or  obligation 
secured  by  mortgage  of  real  property  sitn- 
ftted  within  this  state  shall  be  exempt  from  the 


tax  Imposed  by  this  artide  tu  nsiion  of  any- 
thing contained  in  any  other  statute,  w  by  rea- 
son of  Bonresidence  witUn  this  state,  or  for 
any  other  cause." 

That  part  of  section  4  applicable^  if  at  an, 
to  thia  mortgage  then  provides  for  a  tax  of 
GO  cents  on  «ich  |100  secured  thereby.  It  Is 
unnecessary  to  quote  farther  from  the  act 
It  is  apparent  that  this  act  Is  not  a  rerarae 
bill  within  the  contemplation  of  said  section 
of  the  ConatltaUon,  for  the  reason  Out  the 
revenue  to  be  derived  therefrom  Is  merely  an 
Incident  to  the  midn  object  of  the  bill,  and 
that  ibai  goieral  purpose  was  not  tliat  ot  rais- 
ing revenue. 

In  Twin  aty  National  Bank  of  New 
Brighton  V.  Nebeker,  8  App.  D.  CL 190,  In  the 
body  of  the  opinion  It  Is  s&id*. 

"While  the  primary  object  of  all  taxation  is 
the  raising  of  revenue  for  the  support  of  tbe 
government,  and  all  bills  for  that  general  pnr- 
poee  are  'bills  for  raising  revenue,*  in  the  sense 
of  the  Constitution,  ana  therefore  most  origi- 
nate In  the  House  of  Representatives,  it  does  not 
necessarily  follow  that  every  bill  for  some  oth- 
er legitimate  and  well-defined  general  purpose 
becomes  a  revenue  bill  in  the  same  sense,  be- 
cause, as  an  incident  to  the  main  object  it  may 
contain  a  provision  for  tiie  payment  ot  certain 
does,  licensB  fSsia,  or  special  taxes^" 

In  the  ayllabos  the  court  bbtb: 

"The  fact  that  that  portion  of  National  Bank 
Act  June  3,  1864,  }  41  (18  Stat  Ul).  which 
imposes  a  semiannual  tax  upon  the  cixcolating 
notes  of  the  national  banks  organised  under 
the  act  had  Its  origin  in  the  Senate  by  amend- 
ment to  the  bill  as  ori^nally  introduced  in  tbe 
House  does  not  invalidate  it,"  as  "the  amend- 
ment was  not  an  independent  measure  and  did 
not  convert  it  Into  a  bill  fw  raising  revenue  in 
the  sense  of  Const  art  1,  f  7,**  piovidiiw  that 
bills  foit  raising  revenue  must  onginate  m  tbe 
House  of  Representatives. 

In  Mumford  v.  Sewell,  11  Or.  67,  4  Pac 
5S5,  50  Am.  Rep.  462,  the  act  assailed  was  of 

October  26,  1882,  and  entitled: 

"An  act  to  define  the  terms  'land'  and  'real 
property'  for  the  purpose  of  taxation  and  to 
provide  where  the  same  shall  be  assessed  and 
taxed,  and  to  declare  what  instrument  whereby 
land  or  real  property  is  made  secority  for  tbe 
twyment  of  a  debt  shall  be  void,  and  to  reoeal 
sections  2  and  7  of  c.  60  of  Misc.  Laws  of  Ore- 
gon." 

Among  other  things  the  act  provided  that 
mortgages  on  real  estate  should,  for  the  pur- 
pose of  taxation,  be  deemed  to  be  real  prop- 
erty, and  should  be  assessed  and  taxed  to  the 
owner  thereof  In  the  county  where  recorded. 
The  act  made  it  the  duty  of  the  county  clerk, 
where  requested  by  the  owner  of  a  mortga^ 
recorded  in  his  office,  to  record  in  the  mai^in 
of  the  record  of  the  mortgage  all  payments 
made  on  the  Indebtedness  which  such  mort- 
gage was  given  to  secure.  Pursuant  to  the 
act  respondent  requested  the  appellant,  the 
county  clerk  of  a  certain  county  in  the  state, 
to  record  in  the  margin  of  a  certain  mortgage 
recorded  In  his  office  certain  payments  made 
thereon,  which  he  refused  to  do,  whereupon 
respondent  iostituted  certain  proceedings, 
which  resulted  in  a  peronptory  writ  of  man- 
damus requiring  him  so  to  do.  On  appeal  tbe 
clerk  urged  among  other  defenses  that  the 
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bill  was  nnconstttoaoaa] ;  on  thU  pofnt  tbe 
court  said: 

"Some  of  UB  have  coDsiderable  doubt  whether 
the  bill  is  oot  properly  a  bill  for  raialDg  reve- 
nae,  and  therefore  in  violation  of  section  18  of 
article  4  of  the  atate  Constitution,  becanse  it 
originated  in  the  Senate.  But  it  ii  not  auffi- 
ciently  clear  that  a  law.  which  merely  declares 
that  certain  property  theretofore  exempt  from 
taxation  ahall  thereafter  be  subject  to  taxation, 
is  strictly  a  law  for  raising  revenne.  We  do 
not  feel  warranted,  therefor^  as  at  present  ad- 
Tised,  in  declaring  the  law  unconstitutional  oa 
this  grouni^"  and  affirm  the  judgment. 

This  same  act  was  again  brotight  in  <ine»- 
tiou,  and  the  aame  point  raised,  in  Dundee 
Mortgage  Trust  luTestment  Co.  t.  Parriah 
et  al.  (C.C.),  11  Sawyer,  82, 24  Fed.  197,  where 
Judge  Deady,  atter  quoting  from  Mumford  t. 
Sewell,  supra,  as  we  have  done,  puts  the  ques- 
tion left  open  in  this  case  beyond  doubt.  Be 
said: 

"Bat  I  am  clear  that  this  is  not  a  bill  for 
raiaing  revenue.  True,  it  provides  that  when 
revenue  ia  to  be  raised  mortgages  shall  con- 
tribute thereto  as  land;  bat  it  does  not  author- 
ise or  provide  for  levyiug  any  tax  or  raising  a 
cent  of  revenue.  A  bill  for  raising  revenue, 
or  a  'money  bill,'  as  it  was  technically  called 
at  common  law,  is  a  bill  levying  a  tax  on  all 
or  some  of  the  persoiu,  property,  or  business 
of  the  county  for  a  pubUc  purpose ;  and  the  as- 
sessment, or  listing  and  valuation  of  the  polls 
or  property  preliminary  thereto,  and  all  laws 
regQlating  the  same,  are  merely  measures  to  se- 
cure what  may  be  deemed  a  just  or  expedient 
basis  for  the  levying  of  a  tax  or  raising  a  rev- 
enue tiiereiHL  The  ConstitnUon  of  the  United 
States  (section  7.  art.  1)  contains  a  provision 
on  this  subject  similar  to  the  one  in  the  state 
Constitution.  It  reads:  'AU  bills  for  raising 
revenue  shall  originate  in  the  House  of  Repre- 
sentatives, but  the  Senate  may  propose  or  coa- 
cur  with  amendments^  as  on  other  bills.'  In 
speaking  of  this  clause.  Story,  in  his  commen- 
taries on  the  Constitution  (section  S80)  says: 
'And,  indeed,  the  history  of  the  origin  of  the 
power,  already  suggested,  abundanUy  proves 
that  it  has  been  couinned  to  bills  to  levy  taxes 
in  the  strict  sense  <^  the  words,  and  has  not 
been  ondsrstood  to  extend  to  bUU  for  other 
purposes  which  may  incidentally  create  reve- 
nue." 

See,  also,  Anderson  t.  Rltterbusch,  County 
Treasurer,  22  OkL  761,  98  Fac  1002. 

We  are  therefore  of  the  opinion  that  there 
is  no  merit  in  the  contention  that  the  act  is 
a  revenue  biU  within  the  contemplation  of 
■aid  section  of  the  Constltutioii. 

The  next  qnestton  fOr  us  to  determine  is 
whether  this  mortgage,  securing  .as  it  does 
a  loan  of  moneys  from  the  perman^t  school 
fond,  is  exempt  from  the  tax  Impoaed  by  the 
act  Stripped  to  the  p<^t,  Omst  art  10,  | 
«,  provides: 

"All  •  •  *  property  used  exclusively  for 
schools,  •  •  •  and  all  property  of  this 
*  *  *  state;  *  •  *  shall  bt  exempt  from 
taxation." 

There  can  be  no  doubt  that  this  money  was 
loaned  from  a  fund  the  property  of  the  state: 
Enabling  Act,  t  7,  provides  that  upon  the  ad- 
mission of  the  state  into  the  Union  sections 
16  and  36  In  every  township  In  Oklahoma 
Territory  and  all  indemnity  lands  theretofore 
selected  in  lieu  thereof  are  "hereby  granted 


to  the  state  for  the  use  ttnd  boMflt  of  the 
common  adiools." 

SectloD  9  provides  that  the  proceeds  of 
these  lands,  if  sold,  shall  "constitute  a  per- 
manent school  fond,  tbe  iBtereet  of  which 
only  shall  be  expmded  in  the  support  of  such 
schools." 

Section  7  of  said  act  also  appropriated  to 
the  state  out  of  the  treasury  of  tbe  United 
States  16,000,000  ''for  tiie  use  and  benefit  of 
the  ctmuDon  a^Ktols  of  the  state,"  In  lien  of 
certain  lands  In  tiw  Indian  Territory.  It 
also  provides  that: 

Said  snm  "shall  be  paid  to  said  state  for  the 
use  and  boieflt  of  its  pubUo  schools.  Said" 
sum  to  "be  held  and  invested  by  said  state,  in 
trust,  for  the  use  and  benefit  of  said  schools, 
and  the  interest  thereon  shall  be  used  ocln- 
sively  in  tile  support  and  maintenance  of  said 
schools.    •  • 

By  Const  art  11,  {  1,  the  state  accepted 
"all  grants  of  lands  and  donations  of  money 
made  by  the  United  States  under  the  provi- 
sions of  the  EnaUlng  Act  •  •  •  for  the 
uses  and  purposes  and  upon  the  conditions, 
and  under  the  limitations  for  which  the  same 
are  granted  or  donated,"  and  pledged  tbe 
faith  of  the  state  to  preserve  such  lands  and 
moneys,  and  all  moneys  derived  from  the  sale 
of  any  of  said  lands,  as  a  sacred  trust,  and 
to  keep  the  same  for  the  uses  and  purposes 
for  which  they  were  granted  or  donated.  It 
will  then  be  seen  that  the  state  is  the  owner 
of  such  lands  and  moneys  by  virtue  of  grants 
and  donations  which  implies  that  the  title 
thereto  is  in  the  state.  Betts  t.  Com.  of  the 
Land  Office,  27  Oki.  64.  110  Pec.  766;  SUte 
ex  rel.  Dunlop  v.  Cruoe  et  aU  Com.  Land  Of- 
ace,  31  Okl.  486, 122  Pac.  237. 

The  next  section  provides: 

"All  proceeds  of  the  sale  of  puUie  lands  that 
have  heretofore  been  or  may  be  hereafter  glv 
en  by  the  United  States  for  tbe  use  and  bene< 
fit  w  the  common  schools  of  this  state,  all 
such  per  centum  as  may  be  granted  by  the 
United  States  on  the  sales  of  public  lands,  the 
sum  of  five  million  dollars  appropriated  to  thu 
state  for  the  use  and  benefit  of  the  common 
schools  In  lien  of  sections  sixteen  and  thirty, 
six,  and  other  lands  of  the  Indian  Territory, 
the  proceeds  of  all  property  that  shall  fall 
to  the  state  by  escheat,  the  proceeds  of  all  gifts 
or  donations  to  the  state  for  common  schools 
not  otherwise  appropriated  by  the  terms  of  the 
gifts,  and  such  other  appropriations,  gifts,  or 
donations  as  shall  be  made  by  tbe  I<eilslature 
for  the  benefit  of  the  common  schools,  shall 
constitute  the  permanent  school  fund,  the  in- 
come from  which  shall  be  used  for  tbe  mainte- 
nance of  the  common  Bchooli  in  the  state.  The 
principal  shall  be  deemed  a  trust  fund  held  by 
the  state,  and  shall  forever  remain  inviolate. 
It  may  be  increased,  but  shall  never  be  di' 
minished.  The  state  shall  reimburse  said  per- 
manent school  fund  for  all  losses  thereof  which 
may  in  any  manner  occur,  and  no  portion  of 
said  fund  shall  be  diverted  for  any  other  use 
or  porpose." 

And  section  6: 

*rEhe  permanent  common  school  and  other  ed- 
ucational funds  shall  be  invested  in  first  mort- 
gages upon  good  and  improved  farm  lands  with- 
in the  state.    •  • 

Nothing  further  Is  required  to  show  that 
tb»  $1,000  evldencea  by  the  mortgage  in  OQU- 
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tton  tra0 '  losned  from  tbe  property  of  the 
state.  Not  only  that,  but  the  mortgage  Itself, 
which  erldences  the  loan  and  which  la  soaght 
tlie  act  to  be  taxed,  is  also  the  property 
of  the  state,  and  as  such  is  within  the  contem* 
platlon  of  the  section  of  the  GonatUntlan, 
supra,  and  exempt  from  taxation. 

We  say  the  mortgage  la  the  vtaptaty  of  tjbe 
stat^  and  it  la  as  mndi  so  as  a  promissory 
note  woQld  be  my  propOTty  which  Is  made 
payable  to  me  and  evidenced  a  loan  made  oat 
of  funds  belonging  to  me.  The  proposition 
is  so  simple  as  not  to  require  authority  to 
support  it 

It  follows  that  the  Jndgment  of  the  trial 
court  ia  affirmed,  and  the  salt  dismissed.  All 
the  Justices  concor. 


SHUI/TISB  V.  TOWN  OF  TALOGA  «t  al. 
(No.  3046.) 

(Supreme  Court  of  Oklahoma.   May  12,  1914.) 

(84/llahui  ly  the  Court.) 

1.  CoHsnrunoNAi.  I*jiw  (81  289,  290^— Mu- 
NiciPAt  CoBPOBAHONS  {%%  266,  407*)— Im- 
provements—SiDBWAi-Ks—SraoiAL  ASSESS- 

UXNTS. 

The  board  of  trustees  of  an  incorporated 
town,  onanized  in  pursuance  of  tiie  laws  (tf  Ok- 
lahoma Territory,  as  extended  in  force  in  the 
state  by  the  terms  of  section  2  of  the  schedule  to 
the  Constitution,  and  the  proTiaions  of  section 
10  of  said  schedule,  has  the  power  to  levy  spe- 
cial assessmeDts  against  abutting  property  for 
the  purpose  of  layin?  sidewalka.  Xeatherman  T. 
Town  of  Addington,  37  Okl.  436,  182  Pac.  129. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
l4iw,  Cent.  Dig.  S§  870-876 ;  Dec  Dig.  j|  289, 
290;*  Municipal  Corporations,  Cent.  Dig.  SS 
712,  1003,  1004 ;  Dec.  Dig.  fi«  266,  407.*I 

2.  Eminbkt  Domain  (§  2*)— Takisg  Pbivate 
PB0FBB3T  Without  Compensation— Stat- 
utes. 

A  statute  that  anthorlzes  the  trustees  of  an 
incorporated  town,  after  notice  to  the  abutting 
property  owners,  to  construct  sidewalks  In  front 
of  their  property,  and,  upon  failure  of  owners 
to  construct  same,  to  construct  such  inii>rove- 
ments  and  assess  the  cost  thereof  to  the  abut- 
ting property  upon  a  frontage  basis,  and  to  issue 
a  tax  warrant  for  the  actual  cost  of  labor  and 
material,  obtained  at  the  market  price,  and 
used  for  such  improvements,  and  to  make  such 
tax  warrant  a  lien  against  the  property  therein 
described,  contravenes  neither  section  7  or  24  of 
article  2  of  the  Constitution ;  hence  such  statute 
is  not  invalid  on  that  account. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  8-12;  Dec  Dig.  |  2.*] 

8.  Elections  (S  120»)—Pbimabieb— Statutes 

The  act  of  March  18.  1909.  entitled  "An 
act  regulating  elections  In  cities  aiid  towns :  re- 
quiring nominations  primaries;  prescribing 
the  time  for  such  elections;  repealing  section  8, 
article  1,  chapter  14.  of  the  Statutes  of  Oklaho- 
ma, 1803,  as  amended  by  section  1,  article  1, 
chapter  6.  Session  Laws  of  Oklahoma,  1897 ;  al- 
so repealing  sections  9  and  10  «C  article  1,  chap- 
ter 14,  of  the  Statutes  of  Oklahoma,  1893 ;  also 
repealing  sections  12,  13,  14,  15,  16  and  17  of 
said  Statutes  of  Oklahoma,  1893,  and  declaring 
an  emergency"  (Sess.  Laws  1909,  c  16,  art.  2, 
p.  262)— repealed  section  841,  Comp.  Laws  1900, 
which  provides  that  the  inspectors  at  municipal 


riectiouB  shall  mate :«  certified  Btat«ment  omr 
their  signatures  of  the  persons  elected  to  fill  the 
several  offices  In  snch  mimicipaUty,  and  file  the 
same  with  the  coun^  clerk  In  the  county  within 
ten  days  after  the  date  of  sodi  electifm. 

[Ed.  Note.— 7or  other  eases,  see  Ekcttou, 
Dec.  Dig.  S  120.*] 

Commissioners'  Opinion,  Dlrlslon  Na  1. 
Error  from  District  Court,  Dewey  County; 
0.  A.  Brown,  Judge. 

Action  by  Milton  fihnltise  against  the  Town 
of  Taloga,  D.  B.  Wright  It  E.  Carmichael, 
and  G.  W.  KouDs,  as  tlie  board  of  trustees  of 
of  the  Town  of  Taloga,  W.  T.  Bell,  John 
Bremer,  and  J.  M.  Williams,  as  the  County 
Treasurer  of  Dewey  County,  and  his  Buccea- 
sor  In  office.  From  a  judgment  In  favor  of 
defendants,  plalntitr  brings  error.  Affirmed. 

W.  P.  Hlckok,  of  Taloga,  for  plaintiff  in 
error.  Robert  E.  Adams,  of  Taloga,  for  de- 
fendants in  error. 

SHARP,  0.  PlalntlfTs  action  was  institut- 
ed In  the  district  court  of  Dewey  county 
January  3,  1911,  and,  after  answer  was  filed, 
the  parties  filed  the  following  agreed  state- 
ment of  facts: 

"Comes  now  Milton  Shnltlae.  the  plaintiff 
above  named,  by  his  attorney  W.  P.  Hidok. 
and  the  tovra  or  Taloga,  D.  R.  Wright,  G.  W. 
KotiDs,  and  R.  E.  Carmichael,  as  the  b<»rd  of 
trustees  of  the  town  of  Taloga,  in  Dewe7  coun- 
ty, Oklahoma,  W.  T.  Bell,  and  John  Bremer, 
and  J.  M.  WilliamB,  as  the  county  treasurer  of 
Dewey  county,  and  E.  L.  Porter,  bis  succea- 
Eor  in  office,  defendants,  by  their  attorney, 
Robt  E.  Adams,  and  all  of  said  parties  do 
.hereby  submit  the  following  agreed  statement 
of  facts  as  aud  for  all  of  the  relevant,  material, 
and  competent  evidence  in  said  cause  above 
named,  and  ask  the  court  to  consider  same  as 
the  evidence  in  the  case.  Said  facts  are  as 
follows,  to  wit: 

"I.  That  the  town  of  Tat^:a,  In  Dewey  coun- 
ty, Oklahoma,  la,  and  was  at  all  times  herein- 
after mentioned,  a  duly  and  legally  incorporat- 
ed town  or  Tillage,  organised,  incorporated,  and 
existing  under  and  by  virtue  of  the  statutes  of 
Oklahoma  Territory,  now  state  of  Oklahoma. 

"II.  That  D.  R.  Wright,  G.  W.  Kouns,  and 
R.  E.  Carmichael  consatute  the  dul;  elected, 
qualified,  and  acting  bpard  of  trustees  of  the 
said  town  of  Taloga.  and  were  sadi  duly  elect- 
ed, qualified,  and  acting  trustees  at  all  times 
hereinafter  mentioned. 

"III.  That  Milton  Sbultise,  plaintiff  berun, 
1b,  and  was  at  all  times  hereinafter  mention- 
ed, the  owner  in  fee  simple  and  in  possession 
of  the  following  described  real  estate  in  Dewey 
coun^,  Oklahoma,  to  wit:  Lots  1  and  2,  in 
block  68,  and  lots  11  and  12,  In  block  64.  all 
in  the  oiiginal  town  of  Taloga,  Oklahoma,  ac- 
cording to  the  official  plat  thereof  on  file  in  the 
office  of  the  register  of  deeds  of  Dewey  coun- 
ty, Oklahoma. 

*'IV.  That  the  board  of  trustees  did,  on  or 
about  the  6th  day  of  July,  A.  D.  1909,  in  a 
duly  and  regularly  called  and  constituted  meet- 
ing of  said  board,  introduce,  consider,  and  pass 
an  ordinance  designated  as  Ordinance  Now  14,  a 
copy  of  which  said  Ordinance  No.  14  is  here- 
to attached,  referred  to,  and  marked  Eihibit 
A,  and  made  a  part  hereof.  That  said  ordi- 
nance was  duly  and  legally  signed  by  the  pres- 
ident of  said  board  of  trustees,  D.  S.  Wngbt 
with  the  seal  of  said  board  attached  and  at- 
tested by  the  clerk  of  said  town,  and  was  duly 
and  legally  published  as  required  by  the  laws 
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of  tbe  Btatat  of  OUahosna  relating  to  cities, 
towns,  and  village^  and  tliat  all  of  the  re- 
quirements of  the  laws  of  the  etate  of  Okla- 
noma  goremiDg  cities,  towns,  and  villages  were 
complied  with  in  tbe  passaga  of  said  ordinance 
ajid  the.  adoption  thereof. 

"Y.  That  thereafter,  and  prior  to  the  insti- 
tution of  this  suit,  the  said  board  of  trus- 
tees, in  pnrsuance  of  and  in  accordance  with 
■aid  Ordinance  No.  14,  passed  resolutioDg  levy- 
ing special  taxes  against  the  lots  herein  de- 
scribed, for  a  sidewalk  along  said  lots,  on  the 
■treets  of  said  town,  and  that  all  of  the  notices, 
•tops,  and  prooeeduigs  regnirod  and  provided 
by  the  laws  of  the  state  w  OklahMua  then  in 
force  and  applicable  to  towns  and  villages  in 
said  state,  relating  to  tbe  building  of  sidewalks, 
and  levying  of  special  taxes  therefor  by  snch 
manicipalities,  and  inclnding  all  notices,  as- 
sessmenta,  and  estimates,  were  by  said  board 
of  trustees  and  the  town  clerk  and  marshal  of 
the  town  of  Taloga  made,  ^ven,  and  served,  as 
provided  by  the  lam  of  the  state  of  Oklahoma 
in  force  at  said  time,  and  true  and  correct  cop- 
ies o£  said  proceedings  are  iiereto  attached  and 
referred  to  and  made  a  part  hereof.  That  ten 
days'  notice  of  said  assessment,  resolution,  and 
intention  to  baild  said  sidewalk  was  given  and 
served  on  tbe  plaintiff  herein,  and  proof  of 
service  filed  as  required  by  law. 

"VI.  That  the  plaintiff,  after  notice  as  afore- 
said, failed  and  refused  to  build  said  sidewalk, 
or  any  part  tberet^  and  the  same  was  there- 
after built  by  John  Bremer  and  W.  C.  Bell, 
defendants  herein,  at  the  instance  and  reqaest 
of  the  said  board  of  trustees  acting  for  ths  town 
of  Tal(«a. 

"VII.  That  said  sidewalk  was  bailt  and  con- 
structed according  to  the  provisions  and  re- 
quirements of  said  OpHinance  No.  14,  and  a 
tax  warrant  issued  by  said  town  of  Taloga 
against  each  separate  lot  aforesaid  abutting 
said  improvement,  and  said  tax  warrants  were 
filed  with  the  derk  of  said  town  of  Taloga,  as 
required  by  law,  and  a  notice  of  their  issuance 
published  in  the  Taloga  Advocate,  a  newspaper 

fiublished  is  said  corporation  and  located  tbere- 
for  four  weeks  snccesBlTely.  That  at  tfas 
expiration  of  said  notice  the  sold  plaintiff  here- 
in did  not,  nor  did  any  one  for  oim,  pay  the 
amount  named  in  said  warrant,  with  fees  of 
tiie  clei^  and  coste  of  publication*  nor  any 
■part  thereof,  and  thereafter  the  said  board  of 
trnstecs  caused  a  penalty  of  25  per  cent  to  l>e 
added  to  said  fees  and  costs  and  made  a  part 
of  tbe  original  assessment,  and  the  clerk  of  said 
town  listed  each  of  said  tax  warrants  as  afore- 
said, with  fun  description  of  the  property  there- 
in, with  all  the  costs  and  penalties  thereon,  and 
presented  the  same  to  the  county  clerk  of  Dew- 
ey county,  Oklahoma,  at  the  time  for  said  clerk 
to  transmit  tbe  Einnual  levy  of  said  town  of 
Taloga,  and  the  same  were  by  said  clerk  extend- 
ed on  the  tax  rolls  and  entered  for  collection 
and  delivered  to  the  treasurer  of  Dewey  coun- 
ty, Oklahoma, 

"VIII.  That  all  the  requirements  of  the  laws 
ot  tbe  state  of  Oklahoma  respecting  said  levy 
and  the  certification  thereof,  and  extending  same 
on  the  tax  rolls  for  collection,  were  regularly 
and  legally  done  by  the  proper  and  duly  qual- 
ified officers  of  said  town  and  county. 

"IX-  That  the  parties  hereto  further  agree 
that  no  point  is  to  be  made  in  the  trial  of  this 
cause  on  tbe  regularly  of  any  of  ^e  proceed- 
ings taken  by  said  omcers  in  said  matter,  but 
same  are  adinitted  to  be  regular  and  in  compli- 
ance with  the  statutes  of  the  state  of  Oklahoma 
in  force  at  sach  time. 

"X.  It  is  farther  agreed  that  the  plaintiff, 
before  the  building  (tf  said  sidewalk,  and  before 
any  steps  were  taken  toward  building  same,  no- 
tified the  defendants  to  refrain  from  bnildiog 
same,  and  from  interfering  with,  tearing  op,  or 
destroying  the  sidewalk  already  built  adjacent 
to  the  said  lots,  and  served  upon  tba  defendants 
ndi  notlea  in  wxitiiif. 


"XI.  That  the  said  special  assessment,  tax, 
and  penalty  thereto  added  are  spread  upon  the 
tax  rolls  of  the  county  of  Dewey  as  Hens  and 
tax  charges  against  the  said  lota,  prina  facie, 
and  apparently  valid  liens  and  charges  against 
the  said  lots,  and  that  the  county  treasurer 
threatens,  ana  will  if  not  restrained,  or  if  said 
special  tax  and  assessment  be  not  paid,  sc^  tiie 
said  lots  and  collect  the  said  special  tax  and 
assessments  and  penalties  thereto  added,  as  well 
as  tbe  other  taxes  againGt  said  lots.  That  all 
other  taxes  against  said  lots  are  as  follows,  to 
wit:  Against  lot  1,  in  block  68,  tbe  sum 
of  £15.86;  against  lot  2.  blo<^  68,  tbe  sum  of 
$0.34:  afHiinat  lot  11,  block  64.  the  sum  of 
$22.20;  against  lot  12,  block  54.  the  sum  of 
$8.56— and  that  several  sums  against  the  said 
several  lots  were  tendered  in  lawful  money  of 
the  United  States  to  the  county  treasurer  at 
his  office  in  Dewey  county,  Okuhoma,  on  tbe 
27th  day  of  'December,  1910,  as  and  for  the 
payment  of  the  taxes  other  than  nild  special 
tax  and  penalty  thereon  added.  That  such  ten- 
der and  offer  was  by  the  county  treasurer  re- 
fused, and  is  still  refused,  and  that  such  tender 
has  been  kept  good.  And  plaintiff  is  and  has 
been  at  all  times  ready  and  willing  to  pay  all 
taxes  against  said  lots  except  tbe  said  special 
tax  and  penalties  thereon  added.  That  the 
said  ffl)«ciu  tax  and  assessment  so  of  record  and 
spread  upon  the  tax  rolls  as  aforesaid  consti- 
tutes an  apparently  valid  lien  on  said  lands,  and 
to  the  extent  of  the  amount  of  such  speciu  tax 
depreciates  the  value  of  said  lots  in  the  market 

"XII.  That  tbe  tax  and  penalty  thereon  are 
not  designated  separately  In  the  county  treas- 
urer's office  aforesaid. 

"Xill.  It  is  farther  agreed  by  the  parties 
hereto  that  tbe  precinct  election  injectors  or 
the  official  counters  of  the  election  board  of 
the  election  at  which  said  board  of  trustees 
were  elected  as  trustees  of  said  town  of  Taloga 
never  executed  any  certificate  lowing  tlie  of- 
ficers, or  any  officer,  elected  at  such  election 
to  offices  in  said  town  of  Taloga,  nor  filed  the 
same,  or  any  such  certificate,  witb  the  coouty 
cleric  of  Dewey  county,  Oklahoma,  or  elsewhere, 
within  ten  days  after  said  election  was  held 
as  required  by  law.  That  said  election  was 
held  nnder  tbe  election  laws  in  force  in  the  state 
of  Oklahoma  on  the  first  Tuesday  in  April, 
A.  D.  lOOU,  governing  elections  in  cities,  towns, 
and  villages.  But  it  is  agreed  that  the  official 
counters  of  the  said  election  made  and  exccnted 
their  official  counters*  certificate  of  tiie  vote 
at  said  election  and  returned  the  same  to  the 
county  election  board  as  required  by  law, 

"Wherefore  the  parties  hereto  pray  the  court 
to  render  judgment  according  to  Uieir  respectlTe 
rights  is  the  premises,  and  as  prayed  in  the 
petition  and  answer,  as  the  case  may  b& 

"[Signed]   W.  P.  Hlckok, 

"Attorney  for  Plaintiff. 
"Bobt  E.  Adams, 

"Attorney  for  Defendanta.** 

Tba  case  coming  on  to  be  heard  Blay  6, 
1811,  the  temporary  injunction  theretofore 
granted  was  dissolved,  and  judgment  ren- 
dered  in  taror  of  dsfcndanti.  Motkm  for  a 
jum  trial,  beli^  filed,  waa  overniled,  and  an 
appeal  duly  proaecated  to  ttOa  ooart  The 
three  priw^pal  oasisnments  of  error  requir- 
ing onr  consideration  are:  (1)  Has  tbe  board 
of  trosteeB  of  Incorporattd  towns  in  this  state 
a  statatory  grant  of  power  to  levy  apodal 
assessmenta?  (2)  If  snA  powa  Is  given  for 
street  in^rovemeida  and  the  constmctlon  of 
ddewalks,  tbat  tbe  statnte^  and  ordinance 
enacted  tqr  Ibe  town  of  TaU^  thweafter, 
and  moceedlngs  bad  in  pursuance  thereof 
are  unoonstttntionaL  W  If  the  braids  of 
tmateea  of  inooiporatad  towns  bare  povw  to 
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leT7  special  uaeemaaita  tor  the  pnipose  of 
constructing  aUewalks,  the  board  of  trustees 
of  the  town  of  Taloga  could  not  ezerdse  that 
anthorUy  because  of  the  ftllure  to  comply 
with  the  reanlrements  of  section  2,  art  10, 
c  6,  Sees.  Laws  lOOSi  The  assignments  will 
be  considered  In  the  order  named. 

[1]  It  will  be  unnecessary  to  tet&e  to  the 
various  sections  of  the  different  statutes 
bearing  upon  Ute  question  of  the  authority 
of  a  town  board  In  incorporated  towns  and 
Tillages  to  levy  special  assessments  for  the 
purpose  of  building  sidewalks,  as  the  exact 
Question  was  b^re  this  court  in  Leatherman 
T.  Incorporated  Town  of  Addlngton,  37  Okl. 
486, 182  Paa  129,  in  which  the  antboilty  was 
upheld.  It  was  there  said,  after  reyiewlng 
the  organic  and  statutory  law  of  the  state: 

"It  seems  clear,  in  view  of  all  these  statutes, 
that  incorporated  towns  and  villages  have  the 
right  to  levy  assessments  upon  abutting  proper- 
ty for  the  purpose  of  building  sidewalks." 

Attention  was  there  called  to  a  former 
opinion  of  this  court  (Edwards  v.  Thrash,  26 
Okl.  472, 109  Paa  832,  138  Am.  St  Rep.  975), 
Id  which  It  was  said  that  the  trustees  of  an 
incorporated  town  or  village,  organized  under 
the  laws  of  Oklahoma  Territory,  as  extended 
in  force  in  the  state  after  Its  erection,  are 
authorized  and  empowered  to  lay  out,  open, 
grade,  and  otherwise  Improve  the  streets,  al- 
leys, sewers,  sidewalks,  and  crossings  therein, 
and  to  keep  them  In  repair,  and  to  vacate  the 
same  (section  847,  Comp.  Laws  1000). 

[2]  Upon  the  second  proposition.  It  is  in- 
sliM%d  that  both  tiie  statute  and  town  ordi- 
nance contrsTene  section  7,  art  2,  and  sec- 
tion 24^  art  2,  of  the  state  Constitution.  The 
former  inhibition  prorldes:  "No  person  shall 
be  derived  of  life,  liberty,  or  property,  with- 
out due  process  of  law."  ^e  latter  in  part 
reads:  "FriTate  pnq;»erty  aball  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation." PlalntUTs  principal  insistence 
under  the  former  section  is  that  neither  the 
statute  nor  the  ordinance  under  which  the  spe- 
cial assessments  were  made  contain  any  pro- 
vision for  a  consideration  of  the  "benefits 
the  property  shall  rec^ve"  by  reason  of  the 
Improvement,  and  that  neither  the  statute 
nor  ordinance  makes  provision  for  any  hear- 
ing wherein  the  property  owner  may  be  heard 
on  the  subject  of  benefits  or  any  otha  mat- 
ter. The  same  contention  was  made  in  Blo<^ 

Patrick,  County  Treasurer,  36  OkL  408, 130 
Pac.  688,  where  It  was  claimed  that  on  ac- 
count of  the  failure  of  the  statute  to  provide 
notice  to  the  proi>erty  owners,  and  opportu- 
nity for  a  hearing  upon  the  assessment,  which 
should  be  made  against  their  property,  they 
were  denied  the  due  process  of  law  guaran- 
teed by  the  fourteenUi  amendment  to  the 
federal  Constitution.  The  langu^e  of  this 
amendment  is  the  same  In  effect  as  section  7, 
art.  2,  of  our  Constitution.  Disposing  of  the 
constitutional  objection  urged,  In  Block  v. 
Patrick,  snpra,  It  was  held  by  this  conrt  that 
a  statute  that  authorises  the  tru^ees  of  an 


Incorporated  town,  after  notloe  to  abutting 

propoly  owners  to  construct  sldewancs  and 
gutters  in  front  of  tbeSr  property,  and,  upon 
failure  of  sudk  propoty  owners,  to  ecnutmet 
such  In^rovem^ts  and  assess  the  Costs 
thereof  to  the  abutting  property  upon  the 
frontage  basis,  and  to  Isstie  a  tax  warrant  for 
the  actual  cost  of  labw  and  nwteilal  obtained 
at  the  market  prtce,  and  used  for  such  im- 
provemfflita,  and  make  such  tax  warrant  a 
lien  against  the  property  therein  ^ecrtbed, 
does  not  cmistitnte  a  taking  of  propNty  wtth- 
oat  due  process  of  law,  and  should  not  upon 
that  ground  be  declared  Invalid.  One  of  the 
leadliv  cases  upon  this  subject  and  which 
was  cited  and  r^ed  upon  by  this  court  in 
Bloi^  T.  Patrick,  supra,  is  B'rendi  v.  Barbw 
Asphalt  Paving  Co.,  181  U.  S.  824,  21  Sup. 
Ct  626,  45  L.  Bd.  879,  in  which  the  earlier 
decisions  of  that  'court  are  reviewed  at 
length,  and  the  ooncludon  readied  that  an 
apportionment  of  the  oitlra  costs  of  a  street 
pavement  upon  the  abntting  lots  according 
to  their  frontage,  without  any  preliminary 
hearing  as  to  their  benefit^  may  be  author- 
ized by  the  [L^slatnre,  and  this  will  not  con- 
stitute a  ti&ing  of  property  without  due  pro- 
cess of  law.  It  would  be  futile  for  us  to  at- 
tempt to  add  to  the  very  thorou^  and  ably 
considered  discussion  to  be  found  in  that 
case.  The  same  conclusion  was  reached  by 
the  territorial  Supreme  Court  in  City  of  Perry 
T.  Davis,  18  OkL  427,  446|  00  Fa&  866,  and 
the  rule  there  announced  followed  and  ad- 
hered to  in  Lonsioger  v.  Ponca  City*  27  OkL 
307. 112  Pac.  1006. 

Becurrlng  to  the  further  objection  that  un- 
der section  24  of  article  2  of  the  Constitution, 
providing  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  Juat 
compensation,  it  is  now  very  generally  held 
by  the  courts  of  last  resort  that  similar  pro- 
visions of  state  Constitutions  have  to  do 
with  restrictions  upon  the  powa  of  oninait 
domain,  and  require  compensation  to  be  made 
for  property  taken  In  the  exercise  of  that 
power,  but  that  such  organic  provisions  have 
nothing  to  do  with  the  power  of  taxation, 
and  therefore  Jiave  no  application  to  local 
assessments  which  are  a  branch  of  the  taxing 
power  (Law  <a  Special  Assessments,  Hamil- 
ton, SS  47, 48, 49,  60,  61.  62,  63;  Gllman  v.  City 
of  Sheboygan,  67  U.  S.  [2  Black]  510,  17  I*. 
Ed.  305;  People  T.  Mayor  of  Brooklyn,  4 
N.  Y.  419,  55  Am.  Dec.  266).  In  RUey,  County 
aerk,  V.  Carico,  27  OkL  33, 110  Pac  738,  this 
court  held  that  according  to  the  current 
weight  of  authority,  a  special  assessment  for 
local  improvements,  whilst  of  a  species  of 
taxation,  is  neither  a  tax  within  the  meaning 
of  the  constitutional  requiremeuts  that  all 
taxes  shall  be  uniform  throughout  the  state, 
nor  does  the  levying  of  such  assessment  con- 
stitute a  taking  of  property  without  due 
process  of  law. 

No  question  is  made  In  this  court  that  the 
assessment  made  against  the  plaintlfrs  abut- 
ting property  was  In  excess  of  the  benefits  re- 
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celved,  and  the  qoMtion,  Itmefon,  of  tbe 
extent  of  tbe  benefit  Incnmd,  not  being  In- 
TolTod,  Is  not  decided. 

tt]  naintlff  in  error's  tblrd  contmtlon  Is 
predicated  npon  a  faHnre  of  tbe  election  in- 
spectors to  make  a  certified  statement  over 
their  tfLgnatiirea  of  the  persons  elected  to  fill 
the  eennU  offices  at  the  town  election  held  on 
the  first  Tuesday  of  April,  190»,and  to  file  the 
same  with  the  county  clerk  of  Dewey  county 
within  ten  days  after  tbe  date  of  anch  election. 
This  was  the  requirement  of  section  2,  art 
10,  c.  8,  of  tbe  Session  Laws  of  1906  (see- 
tloii  811,  Comp.  Laws  1909),  and  wUch  section 
further  provided: 

'*Ko  act  or  ordinance  of  any  board  of  tnutees 
chosen  at  sach  election  eball  be  ralid  ntitU  tbe 
proTisions  of  tMi  section  ere  snbatantially  com- 
plied with." 

Id  the  tblrteeDth  paragraph  of  the  agreed 
Btatement  of  facts,  it  la  conceded  that  no 
such  certificate  was  ever  filed,  bat  that,  on 
the  other  hand,  the  official  counters  at  said 
election  made  aDd  executed  their  official 
counters'  certificate  of  the  vote  cast  thereat, 
and  returned  the  same  to  the  county  election 
board.  The  foregoing  section  of  tbe  statute 
was  not  in  force  on  the  date  of  tbe  election 
in  question,  but  had  been  superseded  by  the 
provisions  of  an  act  entitled:  "An  act 
regulating  elections  in  dtles  and  towns;  re- 
quiring nomlnatloDS  by  primaries;  prescrib- 
ing the  time  for  such  elections;  repealing  sec- 
tion 8,  article  1,  chapter  14,  of  the  Statutes  ol 
Oklahoma,  1S93,  as  amended  by  section  1, 
article  1,  chapter  6,  Session  Laws  of  Okla- 
homa, 18^;  also  repealing  sections  9  and  10 
of  article  1,  chapter  14,  of  the  Statutes  of 
Oklahoma,  1893;  also  repealing  sections  12, 
13,  14,  15,  16  and  17  of  said  Statutes  of 
Oklahoma,  1893,  and  declaring  an  emergency" 
— which  was  approved  March  13, 1909  (chap- 
ter 16,  art  2,  p.  262,  Seas.  Laws  1909). 

This  latter  statute  was  before  tbe  court  In 
JGrwin  V.  Wheeler,  31  Okl.  831, 120  Pac.  1098, 
w&ere  it  was  held  that  section  811,  Comp.. 
Laws  1909,  providing  that  the  Inspectors  at 
municipal  elections  should  make  a  certified 
statement  over  their  signatures  of  the  per- 
sons elected  to  fill  tbe  several  offices  In  such 
municipality,  and  should  file  tbe  same  with 
the  county  clerk  of  said  county  within  ten 
days  after  the  date  of  such  election,  was  re- 
pealed by  the  passage  of  the  act  of  March 
18, 1909.  Obviously,  such  was  the  l^islattve 
intent.  While  It  Is  true  there  was  error  in 
the  title  of  the  act  as  well  as  In  section  4  of 
article  3,  p.  268,  In  omitting  to  name  the 
chapter  In  which  sections  12,  18,  14,  16,  16, 


and  17  of  tbe  StatntM  of  1808  were  to  be 

found,  yet,  even  though  there  be  donbt  as  to* 
Um  snfflcieney  of  said  latter  axk  to  expressly 
repeal  that  iwoylelon  ttf  the  former  act  In- 
volved, It  nevertheless  worked  a  refwa!  by  Im- 
plication. It  Is  a  familiar  mle  that  a  statute 
revislns  the  whole  snhjectmatter  of  former 
acts,  containing  in  ttie  main  the  provisions 
ct  tbe  former,  and  evidently  Intended  as  a 
substltnte  for  ttiem,  although  It  contained  no 
express  words  to  that  effect,  operates  to  re- 
peal the  former  Mta.  Spnoss  v.  Blppe,  7 
OkL  608,  66  Pw.  1070;  Vtlts  v.  Brown.  20 
OkL  268.  96  Paa  437;  Smock  r.  Stumers' 
State  Bank.  22  OkL  826^  98  Pac  916:  Bipey 
ft  Son  V.  Art  WaU  Paper  Go^  27  OkL  600^ 
112  Pac  1119;  Hodson  v.  Bly,  80  OkL  676, 
129  Fac  11. 

As  was  said  In  Erwln  v.  Wheeler,  supra, 
the  act  of  March  13.  1909,  Is  complete  within 
itself,  and  provides,  among  other  things, 
that  the  election  of  officers  In  dUes,  towns, 
and  villages  shall  be  governed  by  the  general 
election  laws  of  the  state,  except  wherein  It 
Is  otherwise  provided  by  said  act,  and  that 
the  regular  precinct  election  board  for  and 
within  both  cities  of  the  first  class  and  in- 
corporated towns  and  villages  shall  conduct 
all  elections  therein  provided  for.  and  that 
in  incorporated  towns  and  villages  tlie  pre- 
cinct election  board  shall  perform  all  duties 
imposed  npon  official  counters  in  general 
elections. 

If,  as  charged,  plaintiff  tendered  the  gen 
eral  tax  on  the  lots  and  any  penalty  or  ac- 
crued charges  then  due,  the  county  treasurer 
should  have  accepted  tbe  same  and  Issued 
bis  tax  receipt  therefor,  and  no  additional 
penalty  or  interest  should  be  added  to  tbe 
amount  then  tendered.  The  special  assess- 
ment was  no  part  of  the  regular  tax  thereto- 
fore levied  and  due.  They  were  entirely  dis- 
connected, separate,  and  distinct  charges, 
made  by  wholly  different  authorities,  and  en- 
tered and  spread  on  the  tax  rolls  as  separate 
and  distinct  Items  in  separate  and  distinct 
entries.  We  are  aware  of  no  stetute  or  prin- 
ciple of  law  making  the  payment  of  tbe  regu- 
lar tex  dependent  upon  the  payment,  at  the 
same  time,  of  sE>ecial  assessmente  for  public 
improvements,  levied  npon  tbe  same  prop- 
erty. It  was  the  plaintUTs  privilege  to  re- 
sist tbe  payment  of  the  latter  and  to  pay  the 
former. 

Tbe  Jtldgment  of  tbe  trial  court  should  be 

affirmed. 

PBR  CURIAM.   Adopted  In  whole. 
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BEARD  T.  STATBl  (No.  A-20SB.)  (Crim- 
inal  Court  of  Appeals  of  Oklahoma.  May  16, 
1914.)  Appeal  from  County  Court,  Murray 
County ;  Harry  W.  Fielding,  Judge.  Jake 
Beard  was  convicted  of  unlawfully  conveying  in- 
toxicatins  liquor,  and  appe&U.  Affirmed.  W. 
N.  LewiH,  ot  OaTis,  for  plaintiff  la  error. 
Smith  0.  Mats  on,  AmBL  Atty.  Oen.,  for  the 
State. 

FEB  CURIAM.  Plaintiff  in  error,  Jake 
Beard,  was  convicted  at  the  May,  1913,  term  of 
the  county  court  of  Murray  county  on  a  charge 
of  unlawfully  conveying  intoxicating  liquor 
from  one  place  in  Murray  county  to  another^ 
and  bis  punishment  fixed  at  a  fine  of  $60  ana 
imprisonment  in  the  county  jail  for  a  period  of 
30  days.  Upon  a  careful  examination  of  tbia 
record,  we  are  of  opinion  that  the  judgment 
Bhould  be  affirmed ;  and  it  is  bo  ordered. 


BOWEBS  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  17,  1914.)  Ap- 
peal from  OonntT  Court,  Rogers  Conntr ;  Wal- 
ter  W.  Shaw,  Judge.  Walter  Bowers  was  con- 
victed of  violating  the  prohibitory  law,  and  ap- 
peals. Affirmed.  D.  O.  Elliott,  of  Claremore, 
for  plaintiff  in  error.  C.  J.  Davenport,  Asst. 
Atty.  Oen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  Wal- 
ter Bowers,  was  convicted  at  the  February, 
1913,  term  of  the  county  ooart  of  Rogers  coun- 
ty on  a  charge  of  selling  intoxicatiDg  Uquors, 
and  his  paniahment  fixed  at  a  fine  of  $250  and 
imprisonment  for  60  daya  The  appeal  was  tak- 
en to  this  court  on  the  18th  day  of  April,  1913, 
and  the  cause  submitted  in  this  court  for  final 
determination  on  the  5th  day  of  March,  1914. 
No  briefs  have  been  filed  on  behalf  of  the  plain- 
tiff in  error,  and  no  appearance  made  for  oral 
argument.  The  Assistant  Attorney  General,  on 
the  hearing,  moved  for  an  affirmation  of  this 
cause  on  tiie  ground  that  the  appeal  had  been 
abandcmed.  We  have  examined  the  record,  and 
find  no  error.  The  judgment  of  the  trial  court 
ia  therefore  affirmed. 


BROCKHAUS  t.  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.   March  81,  1914.)  Ap- 

rl  from  County  Court  Eangfianer  County; 
F.  Shutter,  Judge.  William  Brockbaus  was 
convicted  of  selling  intoxicating  liquor,  and  ap- 
peals. Affirmed.  D.  K.  Cunningham,  of  King- 
fisher, for  plaintiff  in  error.  C.  J;  Davenport, 
Asst.  Atty.  Gen.,  for  the  state. 

PER  CURIAM.  The  plaintiff  in  error,  Wil- 
liam Brockbaus,  was  convicted  at  the  January, 
1913,  term  of  the  county  court  of  Kingfisher 
county  on  a  charge  of  selling  intoxicating  liq- 
uor, and  his  pnmsbment  fixed  at  a  fine  of  $200 
and  imprisonment  in  the  county  j&il  for  a  period 
of  30  days.  The  testimony  on  behalf  of  the 
state  was  by  two  witnesses,  a  deputy  sheriff 
and  a  man  named  Anderson.  Each  testified 
that  they  went  into  the  place  of  business  be- 
longing to  the  accused  and  got  a  pint  bottle  of 
whisky  about  the  17th  day  of  Jannary,  1913. 
Counsel  contend  that  the  evidence  does  not 
show  a  sale,  but,  if  anything,  a  gift  Witness 
Rutherford  testified  on  crosB-examination  as  fol- 
lows: "Q.  Where  did  you  say  you  got  this 
bottle?  A.  I  bought  it  from  this  man  Brock- 
baus. Q.  Who  give  you  this  bottle?  A.  This 
man  Brockbaus.  Q.  You  asked  him  for  a  bot- 
tle of  whisky?  A.  Yes,  sir."  The  witness  had 
previously  testifled  that  the  bottle  contained 


whisky.  It  was  Opened  in  the  presente  of  the 
court  and  jury,  and  stibmftted  to  the  jury  for 
inspection.  Tlus  is  the  only  testimony  bearing 
on  the  question  of  the  sale.  In  our  judgment, 
it  was  amply  sufficient  to  warrant  the  jury  in 
finding  the  accused  guilty  as  charged.  We  find 
no  error  sufficient  to  justify  a  reverWL  The 
judgment  of  the  trial  court  is  therefore  affirmed- 


CAUDII^  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  21,  1914.)  Ap- 
peal from  District  Court,  Beckham  County ;  O. 
A.  Brown,  lodge.  Oscar  Caudili  was  convict- 
ed of  assault  and  battery,  and  appeals.  Af- 
firmed. Hendrix  &  Tracy,  of  Sayre,  and  W.  B. 
Merrill,  of  Elk  City,  for  plaintiff  in  error.  C 
3.  Davenport,  Aut  Atty.  Gen.,  for  the  State. 

PER  Curiam.  The  plalntlS  in  error,  Oscar 
Caudlll,  was  convicted  on  December  7,  1912, 
in  the  district  court  of  Beckham  county  on  a 
charge  of  assault  and  battery,  and  bis  punish- 
ment fixed  at  a  fine  of  flOO  and  Imprisonment 
m  the  county  Jail  for  a  pudod  of  80  days- 
Upon  a  careful  examination  of  the  record,  w« 
feel  that  uie  Judgment  of  the  trial  court  should 
be  affirmed;  audit  ie  so  ordered. 


Ex  parte  CLIPT.  (No.  A--22S2.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  June  3,  1914.) 
Application  for  writ  of  habeas  corpus  by  C.  S. 
Clift  Writ  allowed.  S.  A.  Byers  and  Lee  F. 
Wilson,  both  of  Oklahoma  City,  for  petitioner. 
The  Attorney  Qeneral,  for  respondent 

PER  CURIAM.  This  is  a  petition  for  writ 
of  habeas  corpus,  filed  for  the  purpose  of  set- 
ting at  liberty  C.  S.  Clift  PeUtioner  avers  that 
he  is  illegally  restrained  of  his  liberty,  and  ia 
unlawfully  imprisoned  in  the  county  jail  of 
Oklahoma  county,  by  M.  C.  Binioo,  sheriff  of 
said  county,  by  virtue  of  an  illegal  order  of  the 
Governor  revoking  a  parole  and  ordering  his 
rearrest  and  imprisonment  upon  a  judgment  of 
conviction  in  the  county  court  of  Oklahoma 
county,  rendered  on  the  30th  day  of  April,  1910, 
wherein  petitioner  was  sentenced  to  serve  90 
days  in  the  count?  jail  of  Oklahoma  county  and 
to  pay  a  fine  of  960  and  costs  and  for  the  fur- 
ther reason  that  said  judgment  has  been  full^ 
and  lawfully  executed  and  satisfied.  It  appear- 
ing from  the  record  that  the  fine  and  coats  were 
paid,  and  that  said  parole  was  granted  and 
accepted  62  days  after  the  judgment  was  ren- 
dered, and  that  petitioner  has  been  imprisoned 
an  additional  88  days  at  the  time  his  amended 
petition  herein  was  filed,  it  is  our  opinion  that 
said  judgment  and  sentence  has  been  fully  exe- 
cuted and  satisfied,  and  that  petitioner  is  there- 
fore unlawfully  imprisoned.  Wherefore  the 
writ  of  habeas  corpus  is  allowed,  and  it  is  or- 
dered that  petitioner  be  forthwith  diacharged 
from  further  imprisonment  nnder  said  judgment 
and  sentence,  and  order  revoking  Ua  aaid  parole. 


CONMIY  V.  STATE.  (No.  A-2027.)  (Grimr 
inal  Court  of  Appeals  of  Oklahoma.  May  10, 
1914.)  Appeal  from  County  Court,  Oklahoma 
County ;  John  W.  Haysen,  Judge.  Ed  Conley 
was  convicted  of  violating  the  prohibitory  law, 
and  appeals.  Reversed.  Oiddinga  &  Oiddings, 
of  Okl^oma  City,  for  plaintiff  in  error.  C.  J. 
Davenport,  Aast  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Ed  Con- 
1^,  was  convicted  at  the  March,  1018,  term 
M  tiie  county  court  of  Oklahoma  county  on  a 
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chaigs  of  haTlnr  nnlflvfol  ponesiion  of  intox- 
icating llqDor  -with  intent  to  mU  tbe  saioe,  and 
his  pQDiafament  fixed  at  a  fine  of  $300  and  im- 

Srisonment  in  tbe  counts'  jail  for  a  period  of 
D  days.  Ujwn  a  careful  examination  of  tbe 
record  and  briefs  In  tliia  case,  it  is  conclaaiTely 
apparent  that  the  state  did  not  make  a  case  of 
unlawful  posaeasion  of  intoxicatinc  liquor  with 
intent  to  sell  tbe  same  against  tjw  Mcnsed. 
The  competent  proof  in  tbe  record  establishes 
the  fact  that  an  enforcement  officer  purchased 
a  half  pint  of  whisky  on  the  Sth  day  of  Aq- 
sust,  1912,  at  a  place  on  West  O&lifomia  street 
from  some  person  whom  be  says  was  not  the 
accused.  There  ia  no  testimony  which  tends  to 
connect  the  accused  with  the  transaction.  This 
proseention  should  have  been  axainat  the  per- 
son who  made  said  sale  fbr  having'  made  same. 
There  is  no  evidence  in  the  record  tending  to 
show  that  the  accused  ever  received  a  shipment 
of  whisl^  or  other  Intoxieating  lianor  of  any 
kind.  Aere  fa  no  connection  of  any  kind 
shown  between  tke  party  making  the  sale  and 
the  accused.  In  order  to  Justify  a  conviction, 
tbe  state  should  show  tbe  powession  of  intox- 
icating liquor  as  charged,  as  well  as  facts  which 
warrant  a  legitimate  dednction  of  intent  to  selL 
Possession  may  be  had  by  a  person  tbroiuh  his 
agenL  but  the  connection  must  be  estabUsbed. 
In  other  words,  the  crime  must  be  proved,  and 
the  accused  connected  with  the  oonunlssion 
thereof.  We  cannot  consdentiously  say  that 
this  was  done  in  this  ease.  The  judgment  is 
thexefora  reversed. 

CONNBRS  T.  STATa  (No.  A-2074.) 
(Criminal  Court  of  Appeals  of  (ttlaboma.  AprU 
25,  1914.)  Appeal  from  County  Court,  Cana- 
dian County;  W.  A.  Manrer,  Judge.  Charles 
Conners  was  convicted  of  violating  tbe  prohib- 
itory law,  and  appeals.  Dismissed.  J.  N.  Rob- 
erson,  of  El  Reno,  for  plaintiff  In  error.  O.  J. 
Davenport,  Asst  Atty.  Oen.,  for  tbe  State. 

PBR  CURIAM.  Plaintiff  in  error,  Charles 
Conners,  was  convicted  at  tbe  March,  191S,  term 
of  the  count;  court  of  Canadian  county  on  a 
charge  of  having  unlawful  possession  of  intoxi- 
cating liQuor  with  intent  to  sell  tbe  same,  and 
bis  punishment  fixed  at  imprisonment  in  the 
count;  jail  for  a  term  of  6  months  and  a  fine 
of  $500.  Judgment  was  pKmounced  by  the  trial 
<»urt  on  tbe  27tb  day  of  May,  1918,  at  which 
time  plaintiff  in  error  was  pven  SO  days  to 
prepare  and  serve  case-made  and  00  days  with- 
in which  to  lodge  his  appeal  in  tbe  Criminal 
Court  of  Appeals.  The  appeal  was  filed  in  this 
court  on  the  23d  day  of  August,  1913,  more 
than  60  days  after  the  rendinon  of  the  judg- 
ment; no  order  having  been  made  by  the  trial 
court  extending  the  time  beyond  60  days.  An 
appeal  is  taken  to  this  court  filing  a  peti- 
tion in  error  and  attaching  a  case-made.  In 
this  case  it  appears  that  the  case-made  was 
filed  in  Jaly,  and  that  the  petition  in  error  was 
not  filed  ontll  the  23d  of  August.  Tbe  appeal 
therefore  was  not  perfected  in  the  manner  pro- 
vided by  law.  We  therefore  bare  no  jurisdiction 
to  determine  any  ot  the  questions  raised  or  at- 
tempted to  be  raised,  and  nave  jurisdiction  only 
to  Ssmtss  the  appesil  and  direct  the  trial  court 
to  enforce  the  judgment;  and  it  is  so  ordered. 

FISHER  V.  STATE.  JNo.  A-2110.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  April  29, 
1914.)  Appeal  from  Cotinty  Court,  Kiowa 
County;  J.  S.  Carpenter,  Judge.  J.  T.  Fisher 
was  convicted  of  suppressing  evidence,  and  ap- 
peals. Dismissed,  fiays  &  Hughes,  of  Hobart, 
for  plaintiff  In  error. 

PER  CURIAM.  Plalntlfl  In  error  was  tried 
and  convicted  in  the  county  court  of  Kiowa 
county  upon  an  information  wbicb  charged  a 
violaaon  of  section  2258  (Rev.  Laws)  ol  the 
Penal  Codfc  On  the  16th  diy  of  Anguat,  1918, 


be  was  by  ths  court  eentencad  la  accordsnce 
with  tbe  verdict  of  tbe  jury  to  be  confined  in 
the  county  ^ail  for  a  period  ot  366  days.  To  re- 
verse tbe  judgment  an  appeal  was  perfected. 
On  April  15,  1914.  plaintiff  in  error  filed  a  mo- 
tion to  dismiss  his  appeal,  which  motion  is  by 
Uiia  court  allowed,  and  tbe  appeal  herein  is 
ordered  to  be  dismissed,  and  the  cause  remanded 
to  the  lower  court. 


FLEEMAN  v.  STATE.  (Criminal  Court  of 
App'als  of  Oklahoma.  March  28,  1914.)  Ap- 
petu  from  County  Court,  Greer  County;  Jar- 
rett  Todd,  Judge.  Tom  rleeman  was  convicted 
of  a  violation  of  tbe  prohibitory  law,  and  ap- 
peals. Reversed.  J.  A.  Powers,  of  Mangum, 
for  plaintiff  in  error.  Chas.  West,  Atty.  Gen., 
Smith  a  Matson,  Asst.  Atty.  Gen.,  and  H.  D, 
Henry,  Co.  Atty.,  of  Mangum,  for  the  State. 

PER  CURIAM.  This  appeal  to  prosecuted 
from  a  conviction  had  in  the  county  court  of 
Greer  county,  in  which  plaintiff  in  error  was 
by  the  judgment  of  the  court  sentenced  to  be 
confined  in  the  county  jail  for  80  days  and  to 

gay  a  fine  of  $50.  The  Attorney  General  has 
led  a  confession  of  error,  which  is  in  part  as 
follows:  "Among  other  Instructions  the  trial 
court  gave  tbe  following,  which  said  instruc- 
tion was  excepted  to  at  the  time  by  plaintiff  in 
error,  and  exceptions  allowed  by  the  court:  'If 
you  believe  from  the  evidence  that  any  witness 
has  willfully  sworn  falsely,  then  you  may  dis- 
regard tbe  testimony  of  such  witness  only  in 
so  far  as  it  is  corroborated  by  other  testi- 
mony wbicb  you  do  believe.*  This  Is  equlvalott 
to  saying  that  perjured  testimony  cannot  be  be- 
lieved, when  it  is  corroborated  by  credible  tes- 
timony; in  other  words,  it  leaves  tbe  impres- 
sion that  such  testimony  most  be  believed,  if 
uncorroborated  by  credible  evidence.  This  in- 
struction is  plainly  erroneous,  and  in  view  of 
the  evidence  in  this  case  and  tbe  circumstances 
under  which  this  alleged  offense  was  committed, 
we  think  the  giving  of  the  same  prejudicial  to 
tbe  plaintiff  in  error.  The  trial  court  evidently 
intended  to  word  instruction  5  similarly  to  the 
one  given  in  the  case  of  Gibbons  v.  Territory,  5 
Okl.  Gr.  212,  115  Fac  129;  that  is  to  say. 
that  the  jury  could  disr^ard  such  testimony, 
except  in  so  far  as  the  same  waa  corroborated 
by  other  credible  evidence ;  but  even  such  in- 
structions have  been  severely  criticised  by  this 
court  and  in  several  cases  held  to  be  reversible 
error.  Gibbons  v.  Territory,  5  Okl.  Cr.  212,  115 
Pac.  129;  Rea  v.  State,  3  Okl.  Cr.  281,  106 
Pac.  386,  106  Pac.  982 ;  Henry  v.  Suta,  6  Okl. 
Cr.  430.  119  Pac  278.  This  court  baa  on  aU 
occasions  indicated  i^inly  an  intent  to  dis- 
courage the  giving  of  such  instructions,  and  has 
even  gone  so  far  as  to  point  out  the  proper  one 
to  give  on  this  subject  Henry  v.  State,  6  Okl. 
Cr.  430.  119  Pac.  2T8.  For  the  reasons  above 
given,  we  think  instruction  No.  6  given  by  tbe 
court  and  excepted  to  was  erroneous,  and  we 
confess  error  accordingly."  We  are  of  opin- 
ion that  tbe  confession  of  error  should  be  sus- 
tained. The  judgment  of  conviction  herein  is 
therefore  reversed,  and  a  new  trial  granted. 
Mandate  forthwith. 


GARDNER  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  28,  1914.)  Ap- 
peal from  County  Court  Comanche  County ;  H. 
N.  Wbalin,  Judge.  Yal  Gardner  was  convicted 
of  conducting  a  gambling  game,  and  appeals. 
Reversed.  Fain  &  Young,  of  Lawton,  for  plain- 
tiff in  error.  Chas.  West.  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  appeal  to  prosecuted 
from  a  conviction  had  In  the  county  court  of 
Comanche  county  on  the  7th  day  of  February, 
of  this  year,  in  which  plaintiff  in  error  was 
found  gailty  of  conducting  a  gambling  game. 
The  petition  in  error,  with  case-made,  was  fll^ 
in  this  court  on  March  25, 1912.  The  next  day 
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the  Attorney  General  filed  a  confession  of  error, 
which,  omitting  the  title,  reads  as  follows: 
"Comes  now  the  state  of  Oklahoma,  by  the  At- 
torney General,  and  respectfully  calls  this  hon- 
orable court's  attention  to  the  charging  part  of 
the  information  filed  in  this  case,  which  is  as 
follows:  'On  the  16th  day  of  Angust,  1913,  Val 
Gardner,  then  and  there  being,  did  tbeii  and 
there  willfully,  unlawfully  conduct  as  owner 
thereof  a  game  of  roulette  for  money,  checks, 
and  credit,*^  etc  To  this  information  ue  defend- 
ant filed  a  demarrer  upon  the  ground  that  the 
facts  stated  in  said  information  did  not  oonsti- 
tnte  a  public  offense.  This  demurrer  waa  ovei^ 
ruled  by  the  court,  to  which  ruling  the  defend- 
ant e«epted  at  the  time,  and  the  error  of  the 
court  in  so  orermUnc  the  demnzrer  was  set  up 
in  the  motion  for  new  trial,  as  well  as  in  the 
motion  in  arrest  of  judgment,  and  the  motion 
for  a  new  trial  was  overruled,  to  which  the  de- 
fendant excepted,  and  the  ruling  of  the  coart  as 
aforesaid  is  assiened  as  error  In  the  petition  in 
error  filed  in  this  case.  Under  the  nolding  of 
this  court  in  the  cases  of  Brown  t.  State,  5 
Okl.  Cr.  41,  113  Pac  219,  Morgan  et  aL  v. 
State,  7  Okl.  Cr.  46,  121  Pac.  1088,  and  Proctor 
T.  State,  9  Okl.  Cr.  81,  130  Pac.  810,  the  over- 
ruling of  this  demurrer  constitutes  reveraible 
error,  for  the  information  must  allege  that  those 
who  played  at  the  game  so  conducted  played  for 
money  or  some  representative  of  value.  For  the 
above  reason  tlw  Attorns  General  believes  that 
under  the  holdbigs  <^  this  court  sufficient  er- 
ror appears  of  record  to  require  a  reversal  of  this 
judgment,  and  confesses  error  accordingly,  and 
movea  the  court  for  a  speedy  disposition  of  the 
case."  We  are  of  opinion  that  the  confession  of 
error  is  well  founded,  and  should  be  sastained. 
The  judgment  of  conviction  herein  if  therefore 
reversed,  and  the  cause  remanded,  with  direction 
to  atutaln  the  demarrer  to  tba  information. 
Mandate  forthwith. 


GRANT  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  March  17,  1014.)  Appeal 
from  District  Court,  Pontotoc  County ;  Tom  D. 
HcKeown,  Judge.  T.  W.  Giant  warn  convicted 
of  embeuuement,  and  appeals.  Beversed.  OL 
F.  Green  and  J.  F.  McKeel,  both  of  AdL  for 

Slaintiff  in  error.  O.  J.  Davenport,  Amt,  Atty. 
fen.,  for  the  State. 

PER  GUBIAM.  Hie  plaintiff  in  error,  T. 
W.  Grant,  waa  convicted  at  the  November,  1912, 
term  of  the  district  court  of  Pontotoc  county  on 
a  charge  of  embeszlement,  and  his  punishment 
fixed  at  Imprisonment  in  the  state  penitentiary 
for  a  period  of  one  year.  We  have  carefully 
read  the  record  in  this  case,  and  to  our  minds 
there  is  no  offense  disclosed  by  the  proof,  and 
also  no  question  of  fact  which  should  have  been 
submitted  to  the  jury.  The  plaintiff  in  error 
was  prosecuted  for  embezzlement  upon  the  the- 
ory tnat  as  agent  of  one  Stariitt  he  embe^ed 
tbe  proceeds  of  certain  ties.  The  relation  of 
principal  and  agent  did  not  exist.  The  facts 
clearly  disclose  the  relation  of  debtor  and  credi- 
tor instead,  and  the  case  must  therefore  fall. 
We  are  of  the  opinion  that  a  statement  of  the 
facts  and  an  elaborate  discussion  of  the  quea- 
tions  involved  would  serve  no  good  purpose.  The 
Judgment  of  the  trial  court  la  rsversed,  and  the 
cause  remandad,  with  directtona  to  dlsmlag. 


GBAT  T.  STATE.  (Criminal  C!onrt  of  Ap- 
peala  of  Oklahoma.  April  11,  1014.)  Apjieal 
from  County  Court,  Le  Flore  County;  B.  C. 
Bolger,  JuoKe.  John  Gray  waa  convicted  of 
pointing  a  pistol,  and  appeals.  Affirmed.  Tom 
W.  Neal,  of  Poteau,  for  pUintlff  in  error.  Gtaa, 
West,  Atty.  Gen.,  and  G.  J.  Davenport  Asst. 
Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed upon  an  information  which,  after  alleging 
date  and  venue,  charged:  "That  the  said  John 
Gray  did  then  and  there  willfuUy  and  unlaw- 
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fully  pofait  a  pistol  at  and  towards  «ne  W.  E. 
Sweeney."  In  accordance  with  the  verdict  of 
the  jury,  he  was  sentenced  to  be  confined  in 
the  coun^  Jail  for  three  months  and  pay  a 
fine  of  $90.  After  a  careful  examination  of 
the  record,  we  have  discovered  no  error  in  the 
ratings  complainsd  of.  The  Judgment  of  the 
county  court  of  Le  Flore  oouatj  hmfn  ia  there- 
fore affirmed. 

cssssa 

HESTER  T.  STATE.  (No.  A— 1977.)  (Crim- 
inal Coart  of  Appeala  of  Oklahoma.  May  16, 
19140  Appeal  from  County  Court,  Pottawato- 
mie County ;  Hal  Johnson,  Judge.  John  Hester 
waa  convicted  of  gaming,  and  appeals.  Affirm- 
ed. Pitman  ft  Qoode,  <n  Shawnee,  for  plaintiff 
in  error.  C.  J.  Davanpcnt;  AasL  Atty.  Qol, 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  John 
Hester,  waa  convicted  at  the  January,  1913, 
term  of  the  county  court  of  Pottawatomie  coun- 
ty on  a  cliarge  of  conducting  a  gambling  game, 
and  his  pnnishment  fixed  at  a  fine  of  9260  and 
imprisonment  in  the  county  Jail  for  a  period  of 
SO  days.  Uptm  a  careful  examination  of  this 
record  we  are  of  opinion  that  the  accused  had 
a  fair  and  impartial  trial  and  that  no  prejudi- 
cial error  occurred  in  tiie  trial  court  Ine  jodff* 
ment  la  thanAira  affirmed. 


JACKSON  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  IS,  1914.)  Ap- 
nea! from  Coun^  Court,  Okmulgee  County ; 
Mark  Bozarth,  Judge.  H.  W.  Jackson  was 
convicted  of  violating  the  prohibitory  law,  and 
appeala  Affirmed.  Wallace  &  Stephens,  of 
Okmulgee,  for  plaintiff  in  error.  C.  J.  Daven- 
port, Aast  At^.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  H.  W. 
Jackson,  was  convicted  at  tbe  January,  1013, 
term  of  the  county  court  of  Okmulgee  county 
on  a  charge  of  having  the  unlawful  possession 
of  intoxicating  liquor  with  intent  to  sell  the 
same,  and  his  punishment  fixed  at  a  fine  of 
$100  and  imprisonment  in  the  county  Jail  for 
a  period  of  30  days.  Upon  a  careful  examina- 
tion of  the  record,  we  are  of  opinion  that  the 
Judgment  should  be  affirmed;  and  it  is  ao  or- 
dered. Mandate  ordered  forthwith. 


JEI/TS  T.  STAXBL  ^minal  Court  of  Ap- 
peals of  Oklahoma.  March  21,  1914.)  Appeal 
from  County  Conrt,  Pottawatomie  County; 
Hal  Johnson,  Judge.  Nelson  Jelta  waa  convict- 
ed  <A  violabng  tne  prohibltorr  law,  and  ap- 
peala Dismissed.  G.  A.  Outcdt;  of  TecaJDiaeb, 
for  plaintiff  in  error.  C.  J.  Davenport,  Asst. 
Atty.  (3en.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Nel- 
son Jelts,  was  tried  and  convicted  at  tbe  Jan- 
uary, 1913,  term  of  the  county  court  of  Potta- 
watomie county  on  a  charge  of  maintaining  a 
place  wherein  intoxicating  liquors  were  receiv- 
ed and  kept  for  the  puraose  of  sale.  Judgment 
was  rendered  <m  tba  28th  day  of  February, 
1913,  at  which  time  the  court  allowed  SO  days 
for  preparing  and  serving  a  case-made,  and  (50 
days  within  which  to  effect  the  appeal  under 
the  Btatuta.  The  petition  in  error  and  case- 
made  were  not  filed  until  the  8d  day  of  Mar, 
1913,  more  than  60  days  after  rendition  of  the 
jodgment ;  no  further  extension  of  time  having 
been  made  as  provided  by  law.  The  Attorney 
General  has  filed  a  awtiou  to  dismisa  the  ap- 
peal, on  tbe  ground  that  the  aame  was  not  filed 
within  the  time  allowed  by  the  statute  and  un- 
der the  orders  of  the  court  The  motioD  ia  well 
founded,  and  is  therefore  sustained.  The'  ap- 
peal is  accordingly  dismissed. 


JONES  T.  STATE.  (Criminal  Oonrt  of  Ap- 
peals of  Oklahoma.  March  21,  1914.)  Appeal 
from  County  Court,  Kiowa  County;  j.  W. 

Digitized  by  Google 


OlcU 


UXlfOBANOUM  DECISIONS 


U97 


MaiaeUt  Judge,  Wylls  Jonta  uru  oosvicted  of 
Tiolatiztg  title  prohibitory  law,  and  appeals. 
AffinDed.  Bunmoui  A  Locan,  of  Hobait,  for 
plaintiff  In  error.  O.  3.  Darenpoit,  Ant,  Att?. 
Gen.,  for  the  State. 

PBR  CURIAM.  Plaintiff  In  error  was  oon- 
Ticted  of  the  offense  of  onlawfollr  trancportinx 
intozicatlnit  liquor.  On  the  13th  day  of  No- 
▼enbcr,  1912,  in  accordance  with  the  verdict  of 
the  jar;,  he  waa  sentenced  to  be  confined  for 
30  days  id  the  ooaotT  jail  and  to  pay  a  fine  of 
$50.  No  brief  has  oeen  filed,  nor  oral  argu- 
ment made.  The  Attorney  Goteral  has  filed  a 
notion  to  affirm  for  failare  to  prosecnta  the 
appeal,  vbidi  motion  is  sustained,  and  the  jods- 
ment  of  the  coontr  court  of  Kiowa  county  is 
hwetgr  affirmed.  Mandate  forthwith. 

KENDRICK  T.  STATBl  (No.  A-2024.) 
(Criminal  C!oart  of  Appeals  of  Oklahoma. 
11,  1914.)  Appeal  from  County  Court,  TiU- 
tnan  County;  W.  C.  liQkenbill,  Judge.  Jack 
Keudrick  was  convicted  of  a  violation  of  the 
prohibitifKi  law,  and  appeals.  Affirmed.  J(^n- 
aon  &  Red,  of  Frederick,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  conricted  npon  an  information  chai^ins 
that  Jack  Kendriek  did,  in  Tillman  county, 
OkL,  on  M  about  the  11th  day  of  January,  1918, 
sell  one  quart  of  whisky.  On  the  28th  day  of 
February,  1913,  the  court  rendered  judgment 
and  sentenced  the  defendant,  in  accordance  with 
the  verdict  of  the  jury,  to  be  confined  in  the 
eoun^  jail  for  a  period  of  5  months  and  to  pay 
a  fine  of  $860.  After  a  careful  examination  of 
the  record,  we  are  of  opinion  that  no  reversible 
error  was  committed  upon  the  trial.  The  judg- 
ment of  the  county  court  of  Tillman  county  is 
therefore  affirmed.    Mandate  forthwith. 

LANCASTER  v.  STATB.  (Cfrimin&l  Court 
of  Appeals  of  Oklahoma.  March  21,  1014.) 
Appear  from  County  Court  Pontotoc  Coonty; 
L  M.  King,  Judge.  Mark  Lancaster  was  con- 
victed of  cooducUnc  a  sambline  bouse,  and 
appeals.  Affirmed.  Crawford  9t  Bolcn,  of  Ada, 
for  plaiutiff  in  error.  C.  J.  Davenport  Asst 
Atty.  (Sen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Mailt 
l4Uicaster,  was  convieted  at  the  January,  1913, 
term  of  Oie  county  court  of  Pontotoc  county  on 
a  charge  of  conducting  a  gambling  liouse,  and 
his  punishment  fixed  at  a  fine  ol  $200  and  im- 
prisonment is  the  county  jail  for  a  period  af 
60  days.  A  careful  examination  of  the  record 
discloses  no  fundamental  error.  There  were  no 
briefs  filed  on  behalf  of  the  plaintiff  in  error, 
and  no  appearance  made  for  oral  argument  No 
fundamental  error  appearinc*  th»  judgment  of 
the  trial  oonrt  Is  affirmed. 

McALEXANDBR  v.  STATE.  (Criminal 
CTourt  of  Appeals  of  Oklahoma.  March  21, 
1014.)  Appeal  from  County  Court,  Johnston 
County ;  Nick  Wolf,  Judra.  A.  P.  McAlexan- 
der  was  convicted  <tf  a  violation  of  tbt  prohibit- 
ory law,  and  a^ala  Reversed.  P.  B.  H. 
Shearer  and  J.  S.  Batllff,  both  of  Tishomingo, 
for  plaintiff  in  error.  The  Attorney  General, 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  information  which  charg- 
ed that  he  "did  unlawfully  and  willfully  make 
a  malt  Uauor  to  wit,  Cboctaw  beer.  In  the 
amount  oi  ten  gallons,  contraiy,"  etc.  The 
state's  evidence  was  Bubstantially  as  follows: 
Mart  Miller  testified  that  he  was  nnderaheriff, 
and  wecDt  to  Mr.  McAlexander's  residence  with 
Ras  Chance,  and  found  no  one  there,  so  they 
opened  the  door  and  went  in  and  found  two 
kegs,  <Qia  of  them  foil  ot  Cboctaw  beer;  that 
he  tuned  the  fiuooct  on  the  one  that  waa  full, 


and  let  the  gas  oat  c<  Jt;  that  he  did  not  know 
what  Cboctaw  beer  is  made  out  of;  that  some 
of  it  is  intoxicating;  that  he  did  not  drink  any 
of  this  beer;  that  be  heard  the  sheriff  say  he 
destroyed  it  Bas  Chance  testified  tbat  he  was 
a  deputy  sheriff,  and  was  with  Mart  Miller 
when  they  searched  Mr.  McAlexander's  bouse 
and  found  the  keg;  that  Cboctaw  beer  "is  made 
out  of  cmperas,  yeast,  and  something";  that 
Mr.  McAlexander  told  him  he  made  Choctaw 
beer  and  root  beer.  The  driendant  moved  to 
direct  a  verdict  of  not  guilty,  which  was  over- 
ruled. We  think  the  nuition  should  have  been 
sustained.  The  evidence  is  insufficient  to  show 
that  the  keg  contained  intoxicating  liquor,  or 
that  the  d^endant  had  manufactured  Intoxi- 
eating  liquor,  as  charged.  The  judgment  of  con- 
viction is  therefore  reversed. 


NEAL  V.  STATE.  (Crimiaal  <^nrt  of  Ap- 
peals of  Oklahoma.  April  18,  1914.)  Appeal 
from  Coun^  Court,  Washington  County; 
James  T.  Shipman,  Judge.  Clarence  Keal  was 
convicted  of  violating  tbe  prohibitory  law,  and 
appeals.  Dismissed.  0.  0.  Jolian,  of  Bartlev- 
vule,  for  plaintiff  in  error.  C.  J.  Davanport, 
Asst  Atty.  Gen.,  for  tbe  State. 

Prai  CURIAM.  Ptaintiff  In  error,  Clarence 
Neal,  was  convicted  at  the  November,  1018, 
term  of  die  Washington  county  court  on  a 
cha^e  of  maintalaing  a  place  wherein  intoxi- 
cating liqnors  were  Irept  tor  sale,  and  his  pun- 
ishment fixed  at  a  fine  of  $75  and  imprfson- 
ment  in  tbe  county  jail  for  a  term  of  30  days. 
Judgment  was  pronounced  on  the  16th  day  of 
November,  at  which  time  the  court  allowed  60 
days  in  wueh  to  msjra  and  serve  the  case-made, 
but  fixed  no  additional  time,  otiier  than  tbat 
allowed  by  the  statute,  within  which  the  ap- 
peal rtiould  be  lodged  in  this  covrt  At  a  later 
date  a  sapplementaiy  order  wu  mads  aUow- 
ing  10  days*  addithmal  time  for  making  and 
Mrving  the  ease-made ;  but  no  order  was  made 
at  this  time  extending  the  time  for  filing  tbe 
appeal,  and  the  record  does  not  indicate  that 
any  was  requested.  Tbe  appeal  was  filed  in 
this  court  on  the  2lBt  day  of  Febroanr,  1014, 
long  after  tbe  expiration  of  the  time  fixed  by 
the  statute  in  which  the  appeal  could  be  taken 
without  additional  time  allowed  by  proper  or- 
ders from  the  trial  court  The  Attorney  Gen- 
eral has  filed  a  motion  to  dismiss  this  appeal, 
on  the  ground  that  the  same  was  not  taken  in 
tbe  manner  and  filed  within  the  time  provided 
by  law.  No  response  has  been  made  to  the  mo- 
tion. We  have  no  alternative  except  to  disoiiss 
the  appeal,  and  direct  the  trial  court  to  enforce 
the  indgmenC  and  sentence;  and  it  is  so  order- 
ed. Mandate  forthwith. 


OLIVER  V.  STATE  (Criminal  C!ourt  of  Ap- 
peals of  Oklahoma.  April  ISL  1014.)  Appeal 
from  County  Courtt  Rogers  County;  Walter 
W.  Shaw,  Judge.  Joe  (Stiver  was  convicted  of 
Belling  intoxicating  liquor,  and  appeals.  Dis- 
missed. 11.  Tom  Ki^t,  of  Claremore,  for  plain- 
tiff in  error.  C.  J.  Davenport,  Asst  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  Joe 
Oliver,  was  convicted  at  the  March,  lOlS,  term 
of  tbe  county  court  of  Rogers  county,  on  a 
charge  of  seiiity;  intoxicating  liquor,  and  his 
punishment  fixed^at  a  fine  of  $100  and  imprisoB' 
meat  in  the  county  jail  for  a  term  of  90  daya 
The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal,  on  the  ground  that  the 
same  was  not  taken  In  tbe  manner  and  perfect- 
ed within  tbe  time  provided  by  law.  Counsel 
for  plaintiff  in  error  filed  a  motion  to  dismiss 
the  appeal,  on  tbe  ground  that  the  plaintiff  in 
error  has  become  a  fugitive  from  justice  and 
the  appeal  therefore  abandoned.  There  is  no 
question  bat  that  the  appeal  should  be  dismiss- 
ed, and  for  all  practical  purposes  It  is  Imma- 
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terial  which  motion  ia  nutalnefl.  The  appeal 
is  diamiised.    Mandate  ordered  forthwitti. 


REAMS  V.  STATa  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  4,  1914.)  App^ 
from  Connt?  Court,  Oklahoma  County;  -John 
W.  Ha  json.  Judge.  S.  D.  Reams  was  conricted 
of  a  violation  of  the  prohibitory  law,  and  ap- 
peals. Berersed.  Vaught  &  Ready  aud  Ledru 
Guthrie,  all  of  Oklahoma  City,  for  plaintiff  in 
error.  (Carles  West,  Atty.  Oen«  and  O.  J. 
DaTenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  information  which  charge 
ed  that  "S.  D.  Reams  did,  in  Oklahoma  coun- 
ty, on  the  7th  day  of  Aunist,  1812,  commit  the 
crime  of  having  mtoxicatins  liquors  in  his  pos- 
session with  the  unlawful  intent  on  the  part  of 
said  defendant  to  sell,  barter,  give  away,  and 
otherwise  famish  the  same  to  parties  unknown." 
Many  alleged  errors  are  assigned  as  grounds  Ua 
a  reversal  of  the  Judgment,  but  it  is  only  neces- 
sary to  notice  the  one,  "that  the  court  erred  In 
overniling  a  motion  of  the  defendant  to  direct 
a  verdict  of  not  guilty."  A.  B.  Smith  and  J.  R. 
Daiton  testified  that  they  were  deputy  enforce- 
ment officers  and  went  iuto  the  pool  hall  at  128 
West  First  street  in  Oklahoma  City,  and  had 
a  conversation  with  a  colored  man,  and  Smith 
asked  him  for  a  half  pint  of  whisky ;  that  tlie 
negro  went  out  "through  the  back  door,  tiie 
rear  door  some  place,"  and  when  he  came  back 
he  had  a  half  pint  of  whisky,  and  Smith  gave 
him  50  cents  for  it  The  defendant  was  not 
present,  and  there  was  no  proof  that  the  negro 
was  employed  by  him,  or  connected  with  him  in 
any  way.  In  order  to  support  a  conviction  for 
the  offense  charged,  there  must  be  some  evi- 
dence tending  to  show  the  defendant's  posses- 
sion of  the  .Intoxicating  liquor.  There  wits  no 
such  evidence  in  this  case.  Therefore  the  evi- 
dence was  not  sufficient  to  support  the  convic- 
tion, and  the  motion  to  direct  a  verdict  of  not 
gnilt7  shoidd  have  been  sustained.  The  judg- 
ment of  conviction  la  reversed. 


SHOCITETr  v.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  March  21,  1914.)  Appeal 
from  County  Court,  Pawnee  County;  Geo.  E. 
Merritt,  Judge.  J.  W.  Shockey  was  convicted 
of  a  violation  of  the  prohibitory  law,  and  ap- 
peals. Affirmed.  J.  P.  Elvers,  of  Tulsa,  for 
plaintiff  in  error.  The  Attorney  General,  for 
the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
tried  and  conricted  upon  an  information  which 
charged  the  possession  of  intoxicating  liquors 
with  the  unlawful  intent  to  violate  provisions 
of  the  prohibitory  law,  and  in  accordance  with 
the  verdict  of  the  jury  he  was  on  the  18th  day 
of  March,  1913,  sentwced  to  be  confined  in  the 
county  jaU  for  a  term  of  AO  days  and  to  pay  a 
fine  of  $000.  The  evidence  for  the  state  shows 
that  the  defendant  was  arrested  with  four  box- 
es of  whisky  in  his  possession  and  15  or  20 
yunay  sacks  of  liquor  in  a  wagon.  The  defend- 
ant offered  no  eiTidenoe.  A  careful  review  of 
the  record  disclOBes  no  reversible  error.  The 
Judgment  of  conviction  la  therefore  affirmed. 


SPEARS  V.  STATE.  {Criminal  Court  of  Ap- 
peals of  Oklahoma.  March  31,  1914.)  Appeal 
from  County  Court,  Jackson  County;  B.  N. 
Woodson^  Judge.  Hubert  Spears  was  conricted 
of  violating  the  ijrohibitory  law,  and  appeals. 
Affirmed.  Lawson  &  Dabney,  of  Altus,  for 
plaintiS  in  error.  Chas.  Wes^  Atty.  Gen.,  and 
C.  E.  Hall,  Co.  Atty.,  of  Altus,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Hubert 
Spears,  was  tried  and  convicted  at  the  January, 
1913,  term  of  the  county  court  of  Jacksen 
county  on  a  dtiarse  of  seuinK  intoxicating  liq- 
uor, and  his  punishment  fixed  at  a  fine  of  ¥175 
and  imprisonment  in  the  county  jail  for  a  period 
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of  30  days.  We  have  carefully  examined  die 
record,  and  are  of  opinion  that  the  Jadgmeiit 
should  he  affirmed.  It  is  therefore  so  ordered. 


TORR  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklah(»na.  April  18,  1914.)  Appeal 
from  District  Court,  MDskoaee  County ;  B.  C- 
Allen,  Judge.  Charles  h.  Torr  was  convicted 
for  embesslement,  and  appeals.  Dismissed. 
Kistler  &  McAdams^  of  Oklahoma  City,  for 

Slaintiff  in  error.  O.  J.  DaTMiport,  AaaL  Atty. 
ren.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Charles  L. 
Torr,  was  convicted  at  the  September.  1912. 
term  of  the  district  court  of  Muskogee  coanty 
on  a  charge  of  embezzlement  and  bis  punish- 
ment fixed  at  imprisonment  in  the  state  peni- 
tentiary for  a  term  of  one  year.  Upon  motion 
of  counsel  for  plaintiff  in  errors  the  appeal  bi 
this  case  is  dismissed. 


TBINKLE  V.  STATE.  (No.  A— 2111.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  25,  1914.)  Appeal  from  County  Court, 
Hughes  County ;  J.  Ross  Bailey,  Judg&  G.  6. 
Trlnkle  was  convicted  of  violatliig  the  prohibi- 
tory law,  and  appeals.  Dismissed.  Witly  & 
Meyer,  <^  Holdenviile,  for  plaintiff  in  error.  G. 
J.  Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  C.  Q. 
Trinkle,  was  conricted  of  a  violation  of  the 
prohibitory  law,  and  in  accordance  vrith  the 
verdict  of  the  jury  he  was  on  the  9th  day  ot 
Jul^,  1913,  by  the  court  sentenced  to  be  confin- 
ed in  the  county  jail  for  a  term  of  90  days  and 
to  pay  a  fine  of  f  160.  To  reverse  this  judgment 
an  appeal  was  attempted  to  he  taken  by  filing 
in  tins  court  on  October  IT,  1913,  a  petition  in 
error  with  case-made.  The  Attorney  General 
has  filed  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  the  same  was  not  filed  in  this  court 
within  60  days  from  the  rendition  of  the  judg- 
ment. It  appearing  from  the  record  that  the 
statutory  time  had  not  been  extended  by  order 
of  the  court,  and  it  appearing,  further,  that  ap- 
peal was  not  lodged  in  this  court  within  ras 
time  limit  fixed  by  the  statute,  the  motion  to 
dismiss  must  be  sustained.  The  purported  ap- 
peal is  therefore  dismissed,  and  the  cause  re- 
manded. 


TRINKLB  V.  STATa  (No.  A— 2112.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Aprii 
25,  1914.)  Appeal  from  County  Court,  Ht^nss 
County;  J.  Ross  Bailey,  Judge.  C.  G.  Trinkle 
was  convicted  of  violating  the  prohibitory  law, 
and  appeals.  Dismissed.  Wit^  &  Meyer,  of 
Holdenviile,  for  plaintiff  tn  error.  C  J.  Daven- 
port, AssL  Atty.  Gen.,  for  the  State. 

PER  OUBIAM.  Plaintiff  in  error,  0.  O. 
Trinkle,  was  convicted  in  the  July,  1913,  term 
of  the  f»untv  court  of  Hughes  county  on  a 
charge  of  selling  intoxicatinf  liquor,  and  his 
punistunent  fixed  at  a  fine  of  $60  and  imprison- 
ment in  the  county  jail  for  a  period  of  w  day*. 
Judgment  was  rendered  in  the  trial  court  on  the 
19th  day  of  July,  1913.  The  appeal  was  filed 
in  this  court  October  17,  1913.  No  order  was 
made  by  the  trial  court  extendiiur  the  time  with- 
in which  the  appeal  could  be  filed.  The  stat- 
utory time  of  60  days  had  long  since  expired 
when  the  record  was  filed  in  this  court  The 
Attorney  General  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  the  same  was  not 
filed  within  the  time  allowed  by  law.  Motion  is 
Bustaiaed«  and  appeal  accordingly  dismissed. 


In  re  BBESSLER'S  ESTATE.  SPIES  et 
aL  V.  McARTHUR  et  al.  (Supreme  Court  of 
Washington.  March  26,  19140,  Department  2. 
Appeal  from  Superior  Court,  King  County :  R 
B.  Albertson,  Judge.    Proceedings  by  Flora 

Digitized  by  Google 


Wash.) 


BIEMORANDUU  DEOISIONS 


1199 


Belle  Spies  end  othen  against  Grace  McArthor 
and  another  to  contest  the  will  erf  Peter  Bres- 
aler.  Judgment  for  conteateeB  and  contestants 
appe^  Affirmed.  Douglas,  Lone  ft  Dotulaa, 
of  Seattle,  for  appellants.  Tucker  ft  Hylasd,  of 
Seattle,  for  respondents. 

FULLERTON,  J.  On  November  22,  1910, 
Peter  Bressler,  being  then  in  his  eighty-third 
year,  executed  bis  last  will  and  testament,  in 
which  he  made  bequesta  to  two  of  his  four  chil- 
dren of  fl,000  each,  and  distributed  the  re- 
mainder of  bis  property  equally  between  the 
four.  He  named  his  nephew,  Frederick  S.  Ward, 
and  his  daughter,  Flora  Belle  Spies,  as  executor 
and  executrix  of  the  will,  and  provided  that  they 
shoald  act  as  such  without  bonds.  On  Febru- 
ary 4,  1911,  he  made  a  codicil  to  Mb  wiU,  nam- 
ing Frederick  S.  Ward  as  sole  executor  thereof, 

EioTiding  that  he  might  act  as  such  without 
onds,  but  nude  no  other  change  in  the  original 
will.  Mr.  Bressler  died  on  February  8,  1913, 
and  shortly  thereafter  hia  will  and  codicil  there- 
to were  admitted  to  probate,  and  Ward  apiwint- 
ed  as  sole  executor  thereof.  This  proceeding 
was  instituted  by  three  of  the  beneficiaries  un- 
der the  will  to  have  the  codicil  set  aside  as  in- 
valid and  void  and  the  appointment  of  Ward  as 
sole  executor  annulled,  on  ^e  ground  of  mental 
incapacity  on  the  part  of  the  testator  at  that 
time  to  make  a  will,  and  of  ondns  influence  ex- 
ercised over  him  by  Ward.  Issue  was  taken  on 
tbe  allegations  of  the  petition,  and  a  trial  had, 
which  resulted  in  findings  by  the  court  to  the 
effect  that  the  testator  had  mental  capacity  at 
the  time  of  the  execution  of  the  codidC  that  he 
was  not  acting  under  undue  influence  of  Ward, 
or  of  any  person,  and  that  Ward  was  a  suitable 
and  proper  person  to  act  as  executor  <^  the 
will.  Judgment  was  entered,  dismissing  the 
contest  proceedings.  The  sole  contention  in  this 
court  is  that  the  findings  and  judgment  of  -the 
trial  court-  are  not  in  accord  with  the  evidence. 
We  think  it  would  serve  no  useful  purpose  or 
add  to  the  value  of  this  opinion  to  review  the 
evidence  at  length.  Suffice  it  to  say,  therefore, 
that  we  have  carefully  read  the  evidence  as  ab- 
stracted by  the  appellant,  and  can  find  no  rea- 
son to  depart  from  the  conclusion  reacbed  by 
the  trial  courL   The  judgment  is  affirmed. 

CROW.  C.  J.,  and  MOUNT.  MOBBIS,  and 
PARKER,  JJ.,  concur. 


CONNOLLY  V.  FBBDERICKS  et  nx,  (Su- 

Ereme  Court  of  Washington.  March  6,  1914.) 
lepartment  1.  Appeal  from  Superior  Court, 
King  County;  Everett  Smith,  Judge.  Action 
by  Frank  A.  Oonuolly  against  O.  F.  Fredericks 


and  wife.  Judgmmt  for  defendants,  and  plain- 
tiS  appeals.  Affirmed.  Jay  0.  Allen,  of  Seattle, 
for  appellant  A.  J.  Falknor,  of  Seattle,  for  re- 
spondenta 

MAIN,  J.  The  purpose  of  this  action  was  to 
recover  dama^^es  alleged  to  be  due  to  false  rep- 
resentadons  in  a  transaction  involving  the  ex- 
change real  estate.  The  cause  was  tried  to 
the  court  sitting  wlthont  a  jury.  Judgment  was 
entered  dismisnng  tbe  action,  from  which  the 
appeal  follows.  On  the  8th  day  of  December, 
1911,  Truman  H.  Heath  and  Margaret  M. 
Heath,  his  wife,  were  the  owners  of  an  apart- 
ment house  in  Seattle,  Wash.,  and  O.  F.  Fred- 
ericks and  wife  were  Uie  owners  of  a  farm  con- 
sisting of  about  160  acres  located  in  Thurston 
coiint}[,  in  the  state  of  Washington.  At  about 
this  time  the  Heaths  entered  into  a  contract 
with  the  FredericlEB  whereby  the  apartment 
house  was  to  be  exchanged  for  the  farm.  The 
details  of  the  contract  or  the  deeds  which  fol- 
lowed need  not  be  further  Set  forth  herein.  At 
the  same  time  Heath  purchased  from  Fredericks 
certain  personal  property,  which  was  then  upon 
the  farm,  consisting  of  cattle,  oats,  bay,  and 
chickens.  Thereafter  Heath  took  possession  of 
the  farm  and  Fredericks  of  the  apartment  house. 
After  a  time  Heath  concluded  that  Fredericks 
had  been  guilty  of  misrepresentations  in  the 
transaction,  clauiing  that  the  number  of  acres 
of  cleared  land  upon  the  farm  was  approximate- 

S60,  and  that  it  had  been  xepresented  that 
ere  were  80  acres ;  also  that  uere  had  been 
misrepresentation  as  to  the  quantity  of  oats 
and  hay,  the  health  of  the  cattle,  and  the  num- 
ber of  diickena.  Heath  aaaigned  his  allied 
claim  for  damages  to  one  Fruik  A.  Connolly, 
the  appellant  herein,  and  the  present  action 
was  begun.  The  evidence  is  conflicting  as  to 
whether  there  were  fraudulent  representations 
as  to  any  of  the  matters  claimed.  If  tbe  re- 
spondents' evidence  is  to  be  believed,  there  is 
nothing  to  justify  the  daim  of  fraud.  On  the 
other  hand,  if  tiie  appellant's  evidence  estab- 
lishes the  facts,  then  U  becomes  a  question  of 
law  whether  under  such  facts  fraud  had  been 
practiced.  It  has  been  frequently  stated  by 
this  court  that,  where  a  charge  of  fraud  is  made, 
it  must  be  established  by  evidence  which  is 
clear  and  convincing.  The  trial  court,  upon 
the  conflicting  evidence  as  to  the  facts,  found 
in  favor  of  the  respondents.  From  a  reading 
of  the  record,  we  think  this  flnding  must  be  sus- 
tained. It  therefore  becomes  unnecessary  to 
consider  whether  as  a  matter  of  law  there  was 
fraud,  had  tbe  facts  been  as  claimed  bf  the  ap- 
pellant. The  judgment  will  be  afflrmea. 

CROW  C.  J.,  and  ELLIS,  CHADWICE, 
and  QOSB,  JJ^  concur. 
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ABANDONMENT. 

See  Honeetead.  H  l^^i  Mines  and  Hin- 
era^  Si  24,  26;  Waters  and  Water  Conrsea, 

ABSTRACTS. 

See  Appeal  and  BnoFf  |  I!S1< 

ABSTRACTS  OF  TITLE 

S  I  Oyaab.)  Ad  abstract  of  title  need  not  show 

eroceedingH  in  tbe  land  ofKce  aa  a  baaia  for  tiUe, 
ut  only  ue  iaaoance  of  a  final  receipt  or  patent 
—Kent  Lbmber  Co.  r.  Clarke,  140  P.  556. 

ABUTTING  OWNERS. 

See  Eminent  Domain.  H  101.  106^1:  Muaio- 
ipal  Corporationa,  H  406-806,  6S7-706;  RaU- 
roada.  |  113, 

ACCEPTANCE. 

See  Sales,  |  16S%. 

ACCESSORIES. 

See  Rape,  |  18. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCOMPLICES. 

See  Criminal  Iaw,  H  807-611.  736,  T80. 

ACCORD  AND  SATISFACTION. 

See  Payment;  Release. 

ACCOUNT. 

See  Appeal  and  Error,  JK  198.  894, 1050;  Con- 
tracts, i  187:  Guar&ui  and  Ward.  I  167: 
Huaband  and  Wile,  i  264;  Fartnership,  | 
121;  Venue,  f  36. 

ACCRETION. 

See  Navigable  Waters,  |  44. 

ACKNOWLEDGMENT. 

See  Evidence,  H  200-265 ;  Landlord  end  Ten- 
ant, I  25;  Limitation  of  Actions,  ff  148,  195. 

ACTION. 

Bee  Dismissal  and  Monaait. 

n.  KATURE  AND  FORM. 

i  27  (Colo.)  An  action  to  recover  damaffea  for 
false  and  fraodulent  representations  made  in 
effecting  an  exchange  of  property  is  a  tort  ac- 
tion.—Mitchell  T.  Crowl,  140  P.  793. 

ACT  OF  GOD. 

See  Shipping,  {  58. 


ADJOINING  UNDOWNERS. 

See  Boundaries ;  Pleading,  {  369. 

&3  (Wash.)  In  an  action  for  damages  because 
of  defendants'  negligent  construction  of  a  buUd- 
ing  on  lower  land  which  caused  that  of  plain- 
tiffs' to  alide,  evidence  of  the  breaking  of  a  re- 
taining wall  boilt  by  plaintiffs  is  adtmssible  to 
show  that  the  slide  was  tbe  result  of  the  gen< 
eral  character  of  the  soil  in  that  vicinity  and 
not  defendant's  negligence. — Elston  v.  McGlauf* 
lin,  140  P.  306. 

Where  the  sliding  of  plaintiffs*  land  resulted 
from  the  negligent  construction  of  a  building  on 
lower  land,  plaintiffs'  measure  of  damages  is  ttie 
depreciation  in  tbe  value  of  their  property,  and 
they  cannot  recover  the  amonnt  expended  nr  tlie 
retaining  wail. — Id. 

ADJUDICATION. 

See  Judgment,  «  684,  748. 

ADJUSTMENT. 

See  Insurance,  {  676. 

ADMINISTRATION. 

See  ExecutOTB  and  Admii^Btratoni;  Beceiven, 
f  148. 

ADMIRALTY. 

See  Shipping. 

ADMISSIONS. 

See  Evidence,  H  200-265;  Pleading,  |  127. 

ADOPTION. 

See  Descent  and  Distribntion.  S  68. 

ADULTERY. 

See  Criminal  Law,  {  511:  Divoroe,  M  51,  104, 
135;  Lewdness,  %  1;  Witnesses, 

I  I  (Okl.Cr.App.)  Though  Bev.  Laws  1910,  i 
2431,  requires  that  a  prosecution  for  adultery  be 
commenced  on  complaint  of  tbe  injured  spouse, 
adultery  is  an  offense  asainst  the  state  as  well 
as  against  the  injured  spouse.— Kitchens  v. 
State.  140  P.  619 ;  MitcheU  v.  Same,  Id.  622. 

S  14  (OkLCr.'App.)  In  a  prosecution  for  adul- 
tery, carnal  intercourse  may  be  inferred  from 
circumstances.— Kitchens  v.  State,  140  P.  619; 
Mitchell  V.  Same,  Id.  622. 

Evidence  that  the  relation  ot  master  and  serv- 
ant existed  between  tlie  parties  Aeld  not  to  pre- 
clude conviction  of  adnltery. — Id. 

I  14  (Utah)  Evidence  heU  sufficient  to  show 
that  accused  waa  marxied.— State  t.  Park,  140 
P.  768. 

ADVERSE  CLAIM. 

See  Quieting  Title. 
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ADVERSE  POSSESSION. 

See  Obamperty  and  Maintenance,  f  7 ;  Tenancy 
In  Common,  H  14,  IS;  Wftten  aad  WaMr 
Coursea,  |  138. 

I.  KATURE  ARB  KEQlTXSnnBS. 

(A)  AeanUltloB  of  RlsbtB  by  PnserlvtioB 

In  GenerKl. 

{7  (Cal.)  A  reBerration  of  swamp  lands  of 
the  state  from  sale  by  state  statute  is  a  mere 
restriction  on  the  general  power  delegated  to  the 
officers  of  the  state  to  sell  swanqi  lands,  and  the 
lands  may  be  acquired  by  adversepossession,  un- 
less'dedicated  to  a  public  use. — ^People  v.  Ban* 
ning  Co.,  140  P.  587. 

Ordinarily  the  mere  posaession  of  state  swamp 
lands  by  one  not  in  privity  with  the  state  nor 
claiming  under  it  is  not  adverse  to  Uie  state,  but, 
where  there  has  been  actual  adverse  poseession 
for  more  than  ten  years  under  a  patent  issued  by 
the  'state,  an  action  by  the  state  to  recover  land 
is  barred  by  the  ten  years'  statute  of  llmitationB 
(Code  Civ.  Proc.  i  315).— Id. 

Vnder  Civ.  Code,  f  1007,  the  mnning  of  limi- 
tations operates  on  the  state  with  respect  to  any 
property  not  dedicated  for  a  public  use  as  aoon 
as  adverse  poaseasion  thereof  begins  without  ref- 
erence to  a  presumed  grant. — Id. 

§  7  (Katt.J  As  against  the  state,  no  title  to  the 
bed  of  a  public  stream  can  be  acquired  through 

Srivate  nse  or  occapancr  or  by  prescription.— 
tate  V,  Akers.  140  Pr637. 
S  8  (Gal.)  Where  tidelands  of  the  state  have 
been  dedicated  to  a  public  use,  there  can  be  no 
adverse  poseession  thereof  to  start  the  running 
of  limitations  acainst  any  action  by  the  state  or 
its  authorized  agencies  to  assert  the  public  right 
or  such  possession  as  wUl  give  title  by  prescrip- 
tion to  the  adverse  claimants  against  the  public 
risht— People  t.  Banning  Co.,  140  P.  687. 

<B)  AotwU  Po«aeaaloa> 

§  25  (Or.)  PoBsession  by  an  agent  is  posses- 
sion of  the  principal,  though  the  principal  nev- 
er personally  occupied  the  land. — Strom  v.  Han- 
cock Land  Co.,  140  P.  458. 

(D>  Dlatlnot  mnd  BxclnBive  PoisessloB. 

S  36  (Or.)  Possession  of  part  of  a  tract  as 
one's  own,  and  of  the  balance  as  agent,  though 
the  agent  does  not  live  on  his  own  part,  la  not 
such  a  common  -or  mixed  poaseseion  as  to  in- 
terrupt disseisin  .of  former  owner.— Strom  t. 
HaneoclE  Land  Co.,  140  P.  458. 

(B)  DnratloB  «iid   Continuity  of  Poaaea> 

■ion. 

i  45  (Colo.App.)  Under  Rev.  St.  1908,  {  4090, 
Milb'  Ann.  St.  1912.  |  4696.  providing  that 
payment  of  taxes  for  seven  years  under  color 
of  title  shall  confer  title,  the  only  way  the  stat- 
ute can  be  arrested  after  color  of  title  has  been 
acquired  and  taxes  have  been  paid  for  seven 
years  is  by  a  suit  within  seven  years  after  first 
payment  under  color.— Newaom  De  Tord,  140 
1^207. 

(F)  Hoatlla  Clwrsetar  of  FoaaeaafOB. 

S79  (Colo.)  PoMeisi<m  under  a  tax  deed, 
d  on  Its  face,  coupled  with  payment  of  taxes, 

will  not  set  the  seven-year  statute  of  Umita- 
tions  in  motion;  such  deed  not  constituting 
color  of  title.— Dussart  v.  M.  Abdo  Mercantile 
Co.,  140  P.  806. 

579  (Colo.App.)  A  tax  deed  void  on  Its  &ce 
not  set  in  motion  the  five-year  statute  of 
limitation.— Miller  v.  Weldon,  140  P.  930. 

1 84  (Colo.)  Possession  under  a  tax  deed  void 
on  its  faoe,  coupled  with  payment  of  taxes, 
will  not  set  the  seven-year  statute  of  limitations 
in  motion,  because  not  in  good  faith.— DuKart 
T.  M.  Abdo  Mercantile  Co.,  140  P.  808. 

{G)  Payment  of  Taxes. 

S9I  tColo.App.>  A  decree,  entered  four  yearn 
prior  to  the  commencement  of  the  present  ito* 


tion,  does  not  constitute  sufficient  color  of  title 
to  support  a  plea  Under  the  seven-year  statute 
of  limitation,  and,  if  no  other  color  of  title  is 
shown,  proof  of  actual  possession  and  payment 
of  taxes  is  Insuffident  to  support  the  plan. — 
King  V.  Foster,  140  P.  930. 

f  93  (Colo.App.)  Where  defendant  acquir«d 
color  of  title  to  vacant  land  October  6,  1001. 
and  paid  the  taxes  assessed  respectively  for  the 
years  1901  to  1907,  both  inclusive,  he  acquired 
absolute  title  under  Bev.  St.  190^  {  4090,  Mills* 
Ann.  Bt  1012,  {  4666,  which  was  not  affected 
by  plaintiff's  payment  of  the  taxes  assessed  for 
1908  and  3S()9.— Newsom  v.  De  Pord,  140  P. 
207. 

§  93  (Colo.App.)  Where  a  tax  deed  void  on  its 
face  was  issued  in  1901,  the  first  payment  of 
subsequent  taxes  thereunder  that  could  be  made 
to  otain  title  by  payment  of  taxes  for  seven 
years  under  color  of  title  was  for  the  year  1901» 
which  could  not  be  made  until  1902,  and  hence 
there  could  not  be  payment  for  seven  years  prior 
to  Ancust  28,  1808.  when  suit  was  begun  to 
quiet  fitlfl.- Miller  v.  Weldon,  140  P.  630. 

AFFIDAVITS. 

See  Appeal  and  Brror.  {{  SSQ,  544,  562 ;  Con- 
tinuance, (  46 ;  Costs,  §  123 ;  Criminal  law, 
I  137;  Highways,  S  30;  Judgment,  H  158, 
160;  Justices  of  the  Peace,  |  141:  Manda- 
mus, i  164;  New  Trial,  |  Pleadinc.  I 
403. 

AGENCY. 

See  Principal  and  Agent, 

AGGRAVATION. 

Bee  Damngea,  H  20,  34. 

AGREED  CASE 

See  Submission  of  0<HitR)Teny. 

AGREEMENT. 

See  Contraota. 

AGRICULTURE. 

See  Mandamus  |  US. 

^  S3  (Wash.)  Under  Lawa  1909,  &  IBS,  ff  63, 
64.  requiring  county  commissioners  to  levy  a 
tax  to  meet  the  expenses  of  horticultural  in- 
spection therein,  and  Laws  1911,  c.  43,  |  4,  di- 
recting the  Attorney  G^eneral  to  bring  action 
against  any  county  failing  to  pay  the  amount 
"assessed  or  levied"  against  it  for  horticoltaral 
purposes,  held,  that  an  action  might  be  main- 
tained against  a  county  which  had  not  assessed 
or  levied  such  tax.— State  v.  Asotin  Count?,  140 
P.  914. 

ALIBI. 

See  Criminal  Law,  ||  815,  822. 

ALIENATION. 

See.  Indians,  S  15. 

ALIENS. 

See  Husband  and  WHe. 

ALIMONY. 

See  DiVDxee,  |  202. 

ALLOTMENT. 

See  Indiana,  ||  18. 15. 

ALTERATION. 

See  Mechanics'  liens,  S  ^6. 

ALTERATION  OF  INSTRUMENTS. 

Qe.  Eeformation  «^,I»^™@OOgle 
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AMbiGUITIES. 

Bee  Statotee,  i  188;  Snbmisdon  of  Oontrover- 

«r.  f  IB. 

AMENDMENT. 

.  Appeal  a 
297-^1;  Pleading,  SS 

AMOUNT  IN  CONTROVERSY. 

8e«  Goartm  ilSl. 

ANIMALS. 

See  Carriera,  1 218 ;  Larceny,  |  47;  Ulnes  and 
Hlneralf.  |  119:  Nesllgeiice,  J  2d;  Pleading, 
S  127;  Principal  and  Agent,  |  22. 

JIM  (Okl.)  Where  Urndi  in  severaltT  are 
thin  a  common  fenced  cnltiTated  indosnre, 
an  occnpant  of  any  portion  of  snch  lands  must 
prevent  hlB  live  stock  from  trespassinK  on  the 
lands  of  other  oceupaDte,  thooch  the  lands  be 
in  a  "free  ranae**  country.— BuwIbI  t.  Vioka, 
140  P.  117a 


ANSWER* 


See  Pleadios, 


APPEAL  AND  ERROR. 

See  Attorney  and  Cliait,  1  190;  Ooarts,  H 
212,  213,  489;  Criminal  Law,  SI  1035-1187; 
Eminent  Domain,  f  262;  Exceptions,  Bill  of; 
Homicide,  |  840:  Intoxicating  Liquors,  |  106: 
Judgment,  C  331;  Joatices  of  the  Peace,  ft 
141-187;  Mandamns.  U  31.  187:  New  Trial; 
BalkMds,  I  8;  BeoelTen,  |  189;  Tkxatioii, 
{  496;  Waters  and  Water  Courses,  f  83. 

I.  NATURE  AJTD  FORM  OF  REMZ3>T. 

1 13  (Ari&)  While  a  valid,  Bubsisting  appeal 
is  pending  in  the  Sapreme  Court  a  wnt  of  er- 
ror, if  prosecuted,  will  be  dismlssied.— Landers 
T.  Joerger,  140  P.  200. 

m.  DECISIOirS  RirVXEWABI.E. 

(B)  ir«twre  •(  Saibjcet-Bfrntter  mmA  Oharae- 
tev  of  PmtlM. 

1 34  (Ariz.)  If  the  power  to  enact  a  statute  is 
fairly  open  to  denial  and  Is  denied,  tiie  validity 
of  the  statute  is  drawn  into  question,  so  as  to 
give  the  Supreme  Court  jurisdiction  of  the  ep- 

Eeal,  under  Const,  art.  6,  i  4,  tbougb  the  amount 
I  controverSjV  does  not  exceed  f200,  but  it  does 
not  have  jurisdiction  on  that  ground  if  only  its 
Indicial  construction  or  application  is  involved. — 
Boehringer  v.  Ynma  County,  140  P.  607. 

If  statutes  are  constitutional,  the  fact  that 
they  have  been  misconstrued  or  misapplied  by 
the  trial  court  will  not  give  the  Supreme  Court 
jurisdiction  of,  an  appeal  under  Const,  art  6,  { 
4,  witiibolding  jurisdiction  from  it,  where  the 
amount  in  controversy  does  not  exceed  $200,  un- 
less the  action  involves  the  validity  of  a  statute. 
.-Id. 

The  "validity  of  a  statute"  as  that  term  is 
used  in  Const  art.  6,  |  4,  withholding  jurisdic- 
tion from  the  Supreme  Court  wh^re  the  amount 
in  controversy  does  not  exceed  $200,  unless  the 
action  involves  the  validity  of  a  statute,  is  not 
to  be  determined  by  what  baa  been  done  under 
the  statute  in  a  particular  caoe.  but  by  its  gen- 
eral purpose  and  its  validity  to  affect  such  pur- 
pose—Id. 

A  reference  to  the  Constitution  to  strengthen 
objections  to  a  particular  statutory  construction 
is  not  suflScient  to  give  the  Supreme  Court  juris- 
diction, under  Const  art.  6,  }  4,  withholding 
jurisdiction  from  it,  where  the  amount  in  con- 
troversy does  not  exceed  i(200,  unless  the  action 
involves  the  validity  of  a  statete. — Id. 

WhUe  the  construction  of  the  ConstltDtion 
may  hv  involved  in  the  question  of  the  validity 


of  a  statnte,  a  constltBttonal  orastmcdtui  may 
be  necessary,  where  the  **Tal>dity  of  a  Statnta  * 
is  not  lnTolved.~Id. 

The  "validity  of  a  statute"  held  not  involved 
within  Const,  art  6,  i  4,  withholding  jurisdic- 
tion from  the  Supreme  Court  where  the  anu>unt 
in  controversy  does  not  exceed  1200,  unless  the 
action  involves  the  validity  of  a  statnte,  so  as 
to  give  that  court  jurisdiction  of  an  appeal  in  an 
action  for  salary,  as  a  county  school  superin- 
tendent where  plaintiff  dalmed  compensatim 
under  Laws  1912,  e.  98,  aad  defendant  claimed 
that  plaintifTs  salary  was  fixed  by  Bar.  Stat 
1901,  claimed  to  be  made  a  part  of  state  lam 
by  Const,  art  22,  {  2.— Id. 

IV.  BIOHT  OF  REVIEW. 

<B)  nstoppelf  WmiT«V|  of  AvrecHentS  Ai- 
feetins  lUskt. 

I  194  (CaL)  Whm  a  mortgagee,  asserting 
priority  tor  his  mortgage  over  a  mechanic's  lien, 
appealed  from  so  much  of  the  decree  foreclos- 
ing the  lien  and  the  mortgage  as  declared  the 
Hen  panunoont,  the  mwtgageet  compelled  to 
purchase  at  the  foreeloBure  sale  after  his  ap- 
peal to  protect  his  interests,  was  not  thereby 
estopped  from  prosecuting  the  appeal.— San- 
aet  Lumber  Go.  T.  Bachelder,  140  P.  35. 

V.  FRESENTATIOK   AND  RESERVA- 
TION IN  LOWER  COURT  OF 
OROUMDS  OF  REVIEW. 
(A)  Issues  and  4iiesti»ms  !■  Lower  Court* 

{171  (CaLApp.)  Where  the  case  was  tried  on 
the  merits  as  an  action  for  salary  doe  under  a 
contract  of  employment,  without  regard  to 
whether  it  should  have  oeen  brought  on  the 
contract  or  as  an  action  for  damages  for  bread) 
thereof,  the  judgment  for  plaintiff  should  not 
be  reversed  because  of  any  defect  in  the  fom 
of  the  action.— Parr  v.  Baer,  140  P.  712. 

S  171  (Colo.App.)  Where  a  case  was  tried  1^ 
the  parties  as  though  a  special  plea  was  denied, 
and  no  attempt  was  made  to  rely  upon  an  ad- 
mission thereof,  and  it  is  oontended  by  the 
plaintiff  that  the  admisdon  of  the  plea  was  In- 
advertently made,  the  a^nission  will  be  disr»> 
garded  on  appea].~-I>egge  v.  Carstarphen  Elec- 
tric Co..  140  P.  47a 

1 171  (OU.)  When  the  answer  and  leply  join 
Issoea  ineon^stent  with  the  petition,  and  tiM 
case  is  submitted  witbont  objectl<m  on  such  is- 
sues, and  judgment  is  rendered  on  tliat  theory, 
the  parties  are  bound  by  such  theory  on  appeat 
—Wallace  v.  Killlan,  140  P.  162. 

SI7I  (Utah)  WbeK  a  case  was  tried  as 
though  at  issue  upon  a  material  point,  the 
plaintiff  could  not  for  the  first  time  on  appeal, 
assume  that  the  allegations  regarding  that  point 
were  not  denied  by  the  answer.— Snrbangh  v. 
Butterfield.  140  P.  767. 

1 171  (Wash.)  Where  a  cause  was  tried  on 
the  theory  that  it  was  brought  nnder  the  fed- 
eral Employers'  Inability  Act;  and  the  court 
charged,  without  exception,  that  it  was  con- 
ceded that  defendant  was  engaged  in  interstate 
commerce,  the  question  of  the  sufficiency  of  the 
complaint  to  state  a  cause  of  action  under  that 
act  could  not  be  raised  for  the  first  time  on 
appeal. — Smith  v.  Northern  Pac.  By.  Co.,  140 
P.  886. 

{  173  (Ariz.)  Where,  in  an  action  on  a  note, 
defendant  pleaded  limitations,  and  plaintifC 
I^eaded  in  reply  a  writing  signed  by  defendant, 
as  well  as  other  written  acknowledgments  by 
defendant  of  the  justness  of  plaintiff's  claim, 
defendant  cannot  urge  on  appeal  the  question 
of  whether  the  action  is  properly  brought  upon 
the  original  obligation,  as  continued  by  the  ac- 
knowledgment of  the  mdebtedness,  or  upon  the 
substituted  promise.- Wooster  t.  Seorse,  140 
P.  819. 

1 173  (Wash.)  Where  defendant  In  a  proceed- 
ing by  directors  of  an  irrigation  district,  uiid» 
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Bern.  &  Bal.  Code,  U  648&-6^  for  joamiiia- 
tion  and  approral  of  the  prooeediiiga  to  ontaniie 
the  district  and  to  detertnlne  the  amoont  of  the 
boDd  issue  needed,  stood  on  his  demurrer  to  the 
petition  for  want  of  &ctB,  he  cannot  urce  on 
appeal  that  the  bond  issue  is  too  larse>  and  the 
tax  required  wlU  amount  to  oon&Kation.— Board 
of  Direotora  of  Quinct  Valley  Irr.  Dlst  t. 
Scott,  140  P.  391. 

<B)  OblccttoBS  and  MotlonSf  and  Rnllasa 
TkeveoB* 

I  187  (CaL)  Defects  of  parties  plaintiff  can- 
not be  raised  for  the  first  time  on  appeal.— 
Kline  v.  Guaranty  Oil  -Co.,  140  P.  1- 

§  195  (CaLApp.)  Objections  to  the  allowance 
of  an  amendment  cannot,  on  the  first  time,  be 
raised  on  appeal.— Eldridse  v.  Mowry,  140  P. 
978. 

{  198  (Kan.)  Where  defendants  made  no  ob- 
jection to  an  order  referring  a  suit  for  an  ac- 
counting of  the  proceeds  of  a  sale  of  certain 
crops  either  before  or  during  the  trial,  but  ap- 
peared and  participated  therein,  it  was  there- 
after too  late  to  object  that  the  reference  was 
not  authorized.— Staley  v.  Weston,  140  P.  878. 

8  204  (Wash.)  In  an  action  by  the  widow  and 
children  of  a  homesteader,  the  defendant  cannot, 
on  appeal,  contend  that  the  marriage  was  not 
snfficiently  proven  to  show  the  dtle  of  the  wid- 
ow and  children,  where  testimony  that  the  wid- 
ow and  decedent  had  lired  together  as  husband 
and  wife  from  the  acquisition  of  the  homestead 
was  received  without  objection  below  that  it  was 
not  the  best  evidence.— St  Martin  T.  Skamania 
Boom  Co.,  140  P.  355. 

1 209  (OkL)  Imperfect  or  objectionable  evi- 
dence and  conclusions  of  witnesses  as  to  the 
amount  of  damages  may  be  sufficient  to  mutain 
a  judgment,  where  no  objection  to  the  absence 
of  sufficient  perfect  or  unobjectionable  evidence 
was  made  t>elow.— Weleetka  Light  &  Water  Co. 
V.  Northrop,  140  P.  1140. 

{.215  (Colo.)  Defendant  not  having  objected 
to  'the  instructiODfi  at  the  trial,  nor  requested 
the  court  to  define  certain  terms,  could  not  ob- 
ject on  appeal  to  the  inatroctioDs  ftivm  because 
of  the  court's  omission  of  such  definitions. — Sog- 
ers V.  Rogers,  140  P.  193. 

§223  (Colo.)  An  objection  to  a  decree  estab- 
lisning  water  rights  not  presented  to  the  dis- 
trict court  cannot  be  urged  on  a  writ  of  error. 
—Louden  Irrigating  Canal  &  Reservoir  Co.  v- 
Town  of  Berthoud,  140  P.  802. 

1 232  (Nev.)  Where  an  objection  to  evidence 
was  snatained,  not  because  of  the  form  of  the 
offer,  but  on  the  ground  that  the  evidrace  was 
not  admissible  for  the  purpose  offered,  appellant 
cannot  claim  on  appeal  that  the  evidence  was 
properly  excluded  because  the  offer  was  not  in 
proper  form.— Peterson  v.  Pittsburg  Silver  Peak 
ihM  Mining  Co..  140  P.  519. 

(0)  BxoeptloM. 

{263  (Wash.)  An  instruction,  submitting  a 

Juestion  as  to  the  laws  of  another  state  to  the 
ury  on  conflicting  evidence,  could  not  be  review- 
ed, where  no  exception  was  taken  thereto  at  the 
ttjal.— Watson  v.  Hecia  Mining  Co.,  140  P.  317. 

1 272  (Wash.)  Appellant,  who  files  a  motion 
for  new  trial,  though  there  has  been  no  service 
of  the  findings  of  fact  or  of  notice  of  filing,  must 
file  exceptions  within  five  days,  or  the  sufficient? 
of  the  evidence  will  not  be  considered. — Fralr  v. 
Caswell,  140  P.  584. 

S  273  (Okl.)  A  recital  in  a  case-made  that  "to 
all  of  the  ipstructions  •  *  •  and  to  each  of 
them  Qie  '  defendant  excepts"  is  insufficient, 
where  sacb  Instructions  include  several  para- 
graphs embodying  different  propuBitions. — We- 
leetka Light  &  Water  Co.  t.  Northrop,  140  P. 
1140. 

1273  (Wash.)  Where  the  court  made  sepa- 
rate findings  of  fact,  each  of  which  bore  a  dla- 
tinctlTe  number,  au  wEception  at  the  foot  of  tlw 


findings  and  conduirioiM  of  law  "to  the  above 
findings  of  fact  and  conclusions  of  law"  Is  not 
sufficient  to  entitle  the  appellant  to  a  review  of 
the  evidence.— Way  v.  Lyric  Theater  Co.,  140 
P.  320.  ^ 

(D>  Mottans  tar  Haw  Trial. 

8  301  (Okl.)  Error  in  the  assessment  ot  the 
amount  of  recovery  in  an  action  on  contract 
cannot  be  considered,  unless  assigned  aa  a 
ground  for  a  new  trial.— Tates  t.  First  Nat. 
Bank,  140  P.  1174. 

Where  plaintiff,  in  an  action  to  recover  oso- 
rlous  clianeB.  complains  of  the  amount  of  the 
verdict  In  his  favor,  the  motion  for  a  new  trial 
must  contain,  as  a  ground  therefor,  the  fifth 
Bubdivhiion  of  Comp.  Xaws  1909,  i  Si825,  relat- 
ing to  error  in  asaessment  of  damages. — Id. 

Where  the  evidence  suataina  a  verdict  for  a 
greater  sum  than  that  found,  and  error  in  tlie 
assessment  of  the  amount  is  omitted  from  the 
motion  for  new  trial,  the  Supreme  Court  will 
not  examine  Uie  record  to  aaontain  wlietber  tiie 
sum  so  found  was  correct.— Id. 

f  906  (Okl.)  Where  plaintiff  in  error  fails  to 
assign  as  error  the  overruling  of  the  motion  for 
new  trial,  errors  during  the  progress  of  the  trial 
cannot  be  teTiewed.~0'N«ii  t.  Jamea,  140  P. 
141. 

Vn.  KEQUI8ITE8  AHB  FBOOEEDXMOf 
FOB  TBAKSFEB  OF  CAVSE. 
(A)  Time  mt  Taldaar  Pnkeeedlaara. 

i  347  (CaL)  Notice  ot  appeal  f  nnn  judgment 
of  nonsuit  and  dismissal  "entered"  on  January 
18th  held  not  defective;  the  judgment  having 
been  rendered  on  that  dat^  bat  not  entered  un- 
til Pebnian  lOtb,  audi  entry  bdnc  a  "judgment 
of  nonsoit^  under  Code  Civ.  Proc.  f  581.— Wil- 
son V.  Union  Iron  Works  Dry  Dodt  Co.,  140  P. 
260. 

J  356  (Okl.)  Under  Sees.  Laws  1910-11.  c. 
18,  proceedings  in  error  will  be  dismissed  when 
not  brought  within  aix  months  from  the  iadg' 
ment  or  order  appealed  from.— May  v.  Bobert% 
140  P.  88ft 

(B)  PatttloB  ar  Fvar*'*  AUowuaa.  aa« 

CartUaata  av  Afll«avit. 

8  361  (Okl.)  A  petition  in  error  failing  to  de- 
scribe the  judgment  with  reasonable  certainty, 
or  set  out  in  what  cause  or  court  it  was  ren- 
dered, will  l>e  dismiaied. — Farmers*  State  Bank 
of  Granite  t.  (^tr  State  Bank  of  Mangum,  140 
P.  1150. 

S362  (Okl.)  An  allied  error  will  not  be  re- 
viewed unless  assigned  for  review  by  the  peti- 
tion iia  error,  aa  well  as  by  the  motion  tor  a 
new  triaL— tatea  v.  First  Nat  Bank,  140  P. 
1174. 

(C)  Faymeat  of  Faes  av  Ooata*  «a<  BaaAa 

or  Otker  Seoarlliea. 

8  374  (Mont.)  It  being  only  by  reason  of  his 
acts  as  mayor  and  executive  bead  of  the  police 
department  that  a  cause  of  action  Is  stated 
against  defendant,  he  is  within  Rev.  Codes,  f 
7196,  dispensing  with  a  bond  on  appeal  by  a  mu- 
nicipal officer  appealing  in  an  action  to  which ' 
he  is  a  party  in  his  official  capacity,— State  v. 
Duncan,  140  P.  95. 

8  385  (Or.)  Under  L.  O.  I*.  8  551,  the  under- 
taking on  appeal  need  not  be  signed  by  the  ap- 
pellant.—O'Connor  T.  Towey,  140  P.  625. 

(B)  Bntrr,  Docketlns,  and  Appearaaca. 

8  434  (OkL)  Under  Supreme  Court  rule  25 
(137  Pac.  zi),  where  no  appearance  ia  made  by 
defendant  in  error,  the  asaignments  of  error 
will  be  sustained,  if  borne  out  by  the  record. — 
St.  r^uiB  ft  S.  F.  By.  Ca  t.  Cobb.  140  P. 
1130. 

Z.  BBOOBD  AND  PBOCEEDnrOS  KOT 
nr  RECORD. 
(A)  Matters  ta  ba  Showa  by  Raaord. 

8  502  (Cal.)  The  notice  of  Intenticm  to  more 
for  a  new  trial  need  not  be 
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ord  on  an  apiteftl  from  an  order  denying  tbe  mo- 
tion.-Cnw  v.  Mayo,  140  P.  283. 

On  appeal  from  an  order  denyine  a  new  trial, 
it  must  in  Bome  way  be  shown  in  the  record 
wbaC  the  groands  for  tbe  motion  were. — ^Id. 

1511  (CaU  To  deprive  appellant  of  his  right 
to  tbe  written  notice  of  an  entry  of  judgment 
pursuant  to  Code  Civ.  Proc.  |  650,  tbe  record 
must  show  facts  clearly  indicating  a  waiver  of 
such  notice.— Hughes  Mfg.  &  Lumber  Co.  t.  EI- 
Uott.  140  P.  17. 

(B)  ■«•»•         ContaBla  mt  Reoord. 

{523  (Wasb.>  Fnless  affidavits  supporting  a 
motion  for  a  continuance  are  clearly  identified 
hv  the  motion,  and  the  appellate  court  can  fair- 
ly infer  from  the  order  denying  tbe  continuance 
that  no  other  affidavits  were  considered  by  the 
trial  court,  the  appellate  court  will  not  coneider 
the  affidavits  unless  they  are  made  a  part  of  tbe 
statement  of  facts.— Mattson  T.  Bnrdca  Cedar 
Lumber  &  Shingle  Co.,  140  P.  877. 

fi  526  (Cal.)  A  notice  of  motion  for  a  new 
al,  contained  in  the  transcript,  hut  not  con- 
tained in  any  bill  of  exceptions  or  statement, 
cannot  be  considered  on  appeal  in  determining 
when  the  notice  was  given.--CroB8  v.  Mayo,  140 
P.  28S. 

(C)  HeccMttT  of  Bill  of  ExecpltOBB,  Case, 

or  Statement  of  Pacts. 

S  544  (Okl.)  Where  the  only  errors  assigned 
are  that  tbe  court  erred  in  overmliog  motion 
for  new  trial  and  in  entertaining  a  demnrrer  to 

the  evidence,  they  cannot  be  considered  on  a 
transcript  without  bill  of  exceptions  or  case- 
made.— Vannier  V.  Fraternal  Aid  Ass'n,  140  P. 
1021. 

{  544  (Wash.)  The  affidavits  in  support  of  or 
against  a  motion  for  new  trial  for  the  mis- 
conduct of  tbe  jury  cannot  be  considered  unless 
brought  to  the  Supreme  Court  by  bill  of  excep- 
tions or  statement  of  facts.— Norton  t.  Pacific 
Power  &  Light  Co.,  140  P.  90B. 

S  553  (Okl.)  A  ruling  of  the  court  on  a  demur- 
rer to  tbe  petition  may  be  presented  by  a  tran- 
script, without  bill  of  exceptions  or  case-made, 
providing  the  ruling  on  tbe  demurrer  is  one  of 
the  assignments  of  error  in  tbe  petition  in  er- 
ror.—CNeU  V.  Jamea,  140  P.  141. 

(D)  Ceateatat  MakinsTt  anA  8ettlem«Bt  of 

Caao  or  Statement  of  Facta. 

i  562  (Wash.)  Affidavits  in  support  of  mo- 
tions in  tbe  trial  court  were  not  made  a  part 
of  the  record  on  appeal  by  being  included  in  tbe 
clerk's  transcript  of  the  files  In  bis  office,  as 
they  were  in  tbe  nature  of  evidence,  which  could 
only  be  brought  up  by  a  statement  of  facts,  and 
hence  were  not  entitled  to  consideration. — Cong- 
don      Aumiller,  140  P.  012. 

S  564  (Okl.)  Where  time  for  making  and  serv- 
ing case-made  has  expired,  a  purported  order  of 
the  trial  court,  attempting  to  extend  the  time, 
is  a  nullity  under  Rev.  Laws  1910,  J  6246. — 
Vannier  v.  Fraternal  Aid  Ass'n,  140  P.  1021. 

i  564  (Oki.)  An  order  extending  the  time  for 
making  and  serving  a  case-made  after  tbe  ex- 
piration of  the  time  fixed  therefor  is  void.— 
Wills  V.  Bnzbee,  140  P.  1146. 

A  purported  case-made  which  is  not  served 
within  three  days  after  judgment  or  order,  or 
within  an  extension  of  the  time  duly  allowed, 
is  a  nullity.— Id. 

f  564  (Okl.)  An  order  granting  an  extension 
of  time  to  make  and  file  a  case-made  implies 
that  it  may  be  served  within  the  same  time. — 
Kinney  v.  McPberren,  140  P.  1149. 

A  purported  case-made  not  served  within 
three  days  after  judgment  or  order,  or  within 
the  extenrion  of  time  duly  allowed,  cannot  be 
considered.— Id. 


(BO  Abstraets  of  ReeorA. 

{58t  (Or.)  Under  L.  O.  L.  {  554,  as  amended  . 
by  Laws  1913,  p.  618,  It  is  not  necessary  that 
tbe  abstract  contain  the  findings  of  fact,  conclu- 
sions of  law,  and  notice  of  and  undertaking  on 
appeal ;  it  being  sufficient  that  the  transcr^t 
contains  them.— O'Connor  t.  Towey,  140  P.  63S. 

(I)  DofeeM,  OMeotlwa.  AmoaAmoKtt  mmA 
OorreotlOB. 

f635  (Or.)  That  the  record  does  not  contain 
the  evidence  is  not  ground  for  dlamlwal. — 
O'Connor  t.  Towey.  140  P.  626. 

(K)  (taeatloas  PresoatoA  for  Rovlow. 

1671  (OU.)  An  asMgmnent  of  error  calling 
for  an  examination  of  the  evidence  will  not  be 
considered,  where  the  case-made  does  not  dis- 
close tbe  evidence  or  does  not  show  all  of  the 
evidence.— In  re  Colling's  Guardianship,  140  P. 

8671  (Okl.)  Any  Question  depending  on  facta 
for  its  determination  will  not  be  reviewed, 
where  the  case-made  fails  to  recite  that  it  con- 
tains all  tbe  evidence.- Van  Arsdale-Osb(Mme 
Brokerage  Co.  v.  Wiley.  140  P.  1S3. 

A  recital  of  the  caae-made  that  "this  was  all 
the  evidence  offered,  •  *  •  and  tbe  parties 
*  *  *  rested  their  case,"  held  to  sufficiently 
comply  with  the  requirements  that  tbe  case- 
made  recite  that  it  contains  all  the  evidence 
submitted  or  introduced. — Id. 

Ji  671  (OkL)  Where  a  case-made  does  not  cou- 
n  a  statement  that  it  contains  all  the  evi- 
dence, no  assignment  of  error  requiring  an '  ex- 
amination of  the  evidence  can  be  considered. — 
School  District  No.  38,  LeFlore  County,  v. 
School  District  No.  92,  I^eFlore  County,  140  P. 
1144. 

8  694  (Mont.)  On  appeal  by  a  railroad  com-, 
pany,  in  an  action  to  enjoin  interference  with  & 
change  in  its  line  of  road,  from  a  judgment  for 
defendant,  where  the  evidence  was  in  narrative 
form,  held,  that  it  was  not  entitled  to  a  deter- 
mination on  the  merits,  in  view  of  Supreme 
Court  Rule  7.  subd.  3  (44  Mont,  xxx,  123  Pac. 
xi).— Northern  Pac.  Hy.  Co.  v.  Hauswlrth,  140 
P.  516. 

XI.  ASSIGNMENT  OT  EBRORS. 

8  719  (Cal.)  Where  there  Is  no  specification 
of  insufficiency  of  the  evidence  to  sdpport  a  find- 
ing, the  findLDg  must  be  taken  on  appeal  as 
conclusirelv  establishing  the  facts  stated  tbero- 
in.— Cross  v.  Mayo,  140  P.  283. 

8  724  (Okl.)  Errors  of  law,  such  as  rulings  re- 
lating to  process,  service,  motions,  or  demurrers, 
sbonld  be  specially  assigned.— O'Metl  t.  James, 
140  P.  141. 

8  725  (Okl.)  Error  in  overruling  a  demnrrer 
to  the  petition  Is  not  presented  for  review  by  an 
assignment  of  error  that  "the  judgment  of  tbe 
court  in  all  these  matters  is  contrary  to  law 
and  against  all  the  competent  evidence,"— 
O'Neil  v.  James,  140  P.  141. 

8  731  fAris.)  Under  Kev.  St.  1001.  par.  1586, 
as  amended  by  Law^  1907,  c  74,  J  21,  and  Su- 
preme Court  Rule  8,  subd.  1  (126  Pac.  xi],  an 
assignment  that  the  court  gave  a  wrong  judg- 
ment need  not  be  considered,  and  the  court  will 
not  review  the  sufficiency  of  tbe  eWdence, 
though,  on  a  proper  assignment,  it  will  exam- 
ine the  evidence  to  deteirafne  it>  snfficiency, — 
Landers  v.  Joerger,  140  P.  209. 

§756  (Utah)  Where  the  court's  ultimate  con- 
clusions disclosed  by  the  judgment  are  contrary 
to  law  applicable  to  tbe  undisputed  facts,  ap- 
pellant, assigning  error  on  the  judgment,  may 
nave  the  error  reviewed,  rocardlesa  of  whether 
be  may  have  other  assiguments  reviewed.— Mel- 
len  V.  Vondor-Homt  Bros.,  140  P.  130. 

8753  (N.M.)  Where  appellant  has  failed  to 
file  an  assignment  of  error  as  reqnired  by  Jmwb 
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1907,  c  S7,  S  21,  and  no  attempt  b  made  to  ex- 
cuse tbe  defatat,  the  appeal  will  be  dismlBSed.— 
In  Ee  Morray,  140  P.  1042. 

Xn.  BRIEFS. 

1757  (Okl.)  InatructioDS  will  not  be  review- 
ed when  not  set  oat  in  the  brief  in  totidem  ver- 
bifl  as  required  Sapieine  Court  Bule  26  (137 
Pac.  xi).— Americui  Nat  Bank  T.  Halsell,  140 
P.  899. 

1 762  (Gal.App.)  A  point  made  for  the  first 
time  in  appellants'  closing  brief  might  properly 
be  disregarded.— Vallejo  &  N.  R.  Oo.  T.  Home 
Savings  Bank,  140  P.  974. 

S  773  (Okl.)  Where  plaintifE  in  error  foiled  to 
serve  and  file  briefs  as  reqnired  by  Supreme 
Court  rule  7  (137  Pac  iz),  held,tba.t  the  judg- 
ment against  them  should  be  affirmed.— Wright 

V.  State,  140  P.  H47. 

i  773  (Okl.)  Where  plaintiff  in  error  does  not 
file  a  brief  within  the  time  allowed  by  Supreme 
Court  rule  7  (137  Pac.  iz),  or  before  the  case 
is  doe  to  be  taken  on  submission,  the  appeal 
will  be  dismissed.— Board  of  Com'rs  of  Tolsa 
County  V.  Brecldnridge,  140  P.  1147 ;  Same  v. 
Oline.  Id. ;  Nidtolson  t.  Bamea.  14(>  P.  1165. 

{773  (OkU  Wbere  defendant  in  error  filed 
no  brief  and  offered  no  excuse,  the  court  will 
not  search  the  record,  but  will  reverse  in  ac- 
cordance with  the  prayer,  if  the  brief  of  plain- 
tiff in  error  appeared  reasonably  to  sustain 
such  action.— De  Hart  Oil  Co.  v.  Smith,  140 
P.  1164. 

773  (Okl.)  "Under  Supreme  Court  rule  25 
57  Pac.  xi),  where  no  briefs  are  filed  by  the 
defendant  in  error,  the  assignments  of  error 
will  be  sustained,  if  borne  out  by  the  record.— 
St  LonlB  &  S.  F.  By.  Co.  T.  Cobb,  140  P.  IIBO. 


mi 


Zm.  DIBlflSSAL.  WITHDKAWAIh  OB 
ABABBOHIIBIIT. 

I  TSr  (Colo.)  Where  the  parties  have  formal- 
ly settleij  a  controversy  in  a  personal  injury 
action,  the  appellate  court  cannot  grant  either 
party  any  relief,  and  the  writ  at  error  will  be 
dliin^8ae£— Mid^    v.  Katres,  140  P.  792. 

1781  (Okl.)  Where  it  appears  that  the  con- 
troversy has  been  determined  and  the  showing 
thereof  duly  served  is  undented  by  plaintiffs 
in  error,  the  writ  of  error  will  be  dismissed.— 
Spaulding  v.  Tarbrongh,  140  P.  782. 

{781  (Okl.)  Abstract  or  hypothetical  ques- 
tions disconnected  with  tbe  granting  of  actual 
relief  will  not  be  determined  on  a  writ  of  er- 
ror, but  the  writ  will -be  dismissed. — State  v. 
Bogle,  140  P.  1153. 

{781  (Wash.)  Where  appellants  admit  that 
tbe  controvert  has  ceased,  tbe  appml  will  be 
dismissed.— Y<ulman  v.  Induftrial  Workers  of 
tbe  World,  140  P.  837. 

{783  (CaLApp.)  An  appeal  being  given  as  a 
matter  of  right  from  an  order  granting  or  deny- 
ing a  new  trial,  the  court  must  determine  an 
appeal  from  such  order,  notwithstanding  ap- 
pellant failed  to  give  noti(%  before  present^ 
the  motion  for  new  trial.— Turner  r.  F.  W. 
Ten  Winkel  Co.,  140  P.  1086. 

{784  (Ariti.)  An  appeal  from  a  judgment  alone 
wHl  not  be  dismissed  on  the  ground  that  the 
appeal  was  not  taken  from  tbe  order  denying  a 
new  trial,  bnt  the  right  of  review  will  be  re- 
stricted.—Landers  V.  Joerger,  140  P.  209. 

{ 793  (Colo.)  Civ.  Code,  {  397,  providing  that 
the  dismissal  of  an  appeal  by  order  of  court 
may  be  made  without  prejudice  to  another  ap- 
peal, is  permissive,  and  not  mandatory,  and  the 
discretion  of  the  Supreme  Court  to  refuse  to  en- 
ter sucb  order  is  as  absolute  as  it  was  before  the 
section  was  enacted.— National  Surety  Co.  t. 
Schafer,  140  P.  198. 


ZVI.  BiHViEW. 
(A)  0«o»e  and  Bxt«Bt  la  OmmmvmM* 

1 842  (C^)  Whether  a  party  entltied  to  re- 
scind a  contract  has  acted  promptly  so  as  to 
avoid  a  waiver  of  the  ri^t  was  a  question  for 
the  trial  court— Otoib  v.  Mayo,  140  P.  283. 

{843  (Wash.)  Where  d^endant  derk  of  coort, 
who  is  sought  to  be  compelled  to  file  a  complaint 
refused  to  file  It  solely  on  the  ground  that  relator 
failed  to  pay  tbe  one  dollar  stenographers*  coeta 
required  by  Laws  1913,  c  126,  {  4,  and  not 
because  of  any  of  the  provisions  of  sectioDS  6 
and  7,  rdating  to  the  use  of  the  stent^rapherB' 
transcript  the  ralldity  sections  6  and  7  need 
not  be  determined  on  appeal.— State  v.  Derby- 
shire, 140  P.  640. 

1854  (OaLApp.)  Where  a  demurrer  is  well 
en  upon  any  gronnd,  the  decision  will  be  af- 
firmed, regardless  of  the  rusomi  assigned  there- 
for by  the  court  below.- Koch  v.  Speedwell  Mo- 
tor Car  Co.,  140  P.  598. 

{  886  (Or.)  A  motion  for  instructed  vwdiet  Cor 
defendant  cemanding  no  affirmative  rdl^  pre- 
sents the  same  qoeation  on  appeal  as  a  xnotixm 
for  nonanit.— MwrfU  t.  Mlaaoari  Bridge  &  Inm 
Co.,  140  P.  489. 

(C)  Parties  Entitled  to  Allege  Error. 

{  877  (Wash.)  Where  defendant  could  proper- 
ly have  been  enjoined  from  impounding  tbe  wa* 
ters  of  a  stream  to  the  Inju^  of  lower  ripa- 
rian owners,  defendant  cannot  comijlain  that 
the  court  allowed  it  two  alternatives  in  accord- 
ance with  an  agreement  betweeD  parties,  in- 
stead of  issuing  an  unqnalified  injunction.— St 
Martin  v.  Skamania  Boom  Co.,  140  P.  866. 

(D)  AmendmeBtKf  Additional  PrO«Ce,  and 
Trial  •<  Canae  Anew. 

{889  (Mont)  Complaint  will  not  be  deemed 
amended  where  the  bill  of  exceptions  presented 
no  evidence,  and  did  not  disclose  that  the  essen- 
tial facta  were  established  by  evidence  received 
without  objection.— Manhattan  Co.  v.  Wlufee, 
140  P.  00. 

S  894  (Or.)  In  a  salt  for  accounting,  where  the 
abstract  brings  up  only  the  record  relating  to 
the  interlocutory  decree,  and  not  the  account 
filed  by  defendant  in  obedience  thereto,  nor 
plaintiff's  answer,  tbe  case  on  the  accounting  is 
not  in  the  Supreme  Court  for  retriaL— William- 
son V.  Boberts,  140  P.  633. 

(B)  Presumptionv. 

{  901  (Nev.)  The  parties  claiming  error  on  ap- 
peal must  deari?  establish  it— Peterson  v.  Pitts- 
Burg  Silver  Peak  Gold  Mining  Co.,  140  P.  519. 

S901  (OkL)  A  judgment  will  be  affirmed 
where  the  record  does  not  affirmatively  ahow  er- 
ror.—Hoehler  V.  Short,  140  P.  146. 

i  907  (Aria.)  Where  all  the  evidence  was  not 
in  the  record,  It  most  be  presnmed  by  the  Sn- 
preme  Court  that  tbe  evidence  was  sufficient  to 
sustain  a  finding.— Wooster  v.  Scorse,  140  P. 
810. 

{  928  (Colo.)  Where  the  testimony  is  not  pre- 
served, it  will  be  assiuned  on  appeal  that  a  re- 
fused iDStroction  was  not  supported  by  the  evi- 
dence.—Bogers  V.  B<%ers,  1^  P.  193. 

{931  (Mont)  EBsential  findings  will  not  be 
implied  where  the  bill  of  exceptions  presented 
no  evidence,  and  did  not  disclose  that  the  essen- 
tial facta  were  eetablisbed  by  evidence  received 
without  objection.— Manhattan  Co,  v.  White,  140 
P.  90. 

{  933  (Cal.)  Where  on  appeal  from  an  order 
denying  a  new  trial,  there  is  a  statement  or 
bill  of  exceptions  containing  specificationB  of 
insufficiency  of  evidence  and  asu^nments  of  er- 
rors, tbe  presumption  is  that  notice  of  the  mo- 
tion was  duly  given,  and  that  the  specification! 
and  assignments  conform  to  those  in  the  notice, 
and  constitute  the  ground8_  upon  ^bich  thv  mo- 
tion wai  made.— Oknm  t.  ~ 
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1 937  (C9aL)  If  apjodlate   ?eoOTd  does 

not  ihow  when  tbe  bill  oz  exceptionB  was  pre- 
sented and  settled,  it  is  presumed  that  it  was 
presented  within  due  time ;  all  presomptions  fa- 
vonns  tiK  regniari^  ot  tiie  proceedings^Hugh- 
ea        &  Lomber  Co.  t.  BUGottTl^.  17. 

(F)  DtseretloB  of  Lowev  Comrt. 

fl  959  (Kan.)  The  matter  of  amending  to  con- 
form to  the  proof  being  discretionary,  tbe  rnl- 
ing  thereon  will  not  be  disturbed. — Wait  t.  Mc- 
Kibben,  140  P.  860. 

8  966  (Colo.)  Wbere  the  denial  of  a  continu- 
ants for  surprise  was  well  within  the  discre- 
tion of  the  trial  conrt,  its  action  cannot  be 
reviewed.— DoBsart  v.  M.  Abdo  Mercantile  Co., 
140  P.  806. 

i  970  (Wash.)  Tbe  action  of  the  court  in 
granting,  after  motion  for  nonsuit  but  before 
decision  thereon,  the  request  of  plaintiff  to  offer 
further  evidence  on  an  issue  to  which  the  mo- 
tion was  directed,  will  not  be  diaturbed  unless 
discretion  was  abnsed.— Norton  v.  Pacific  Power 
A  Light!  Co.,  140  P.  906. 

i  97 1  (Okl.)  The  court's  discretion  in  limit- 
lag  the  cross-examination  ot  a  witneaa  will  not 
be  disturbed,  unless  dearly  abused.— Cobb  v. 
Oklahoma  Pub.  Co.,  140  pTlOTS. 

S97I  (Or.)  The  decision  of  the  trial  court  on 
the  preliminaiT  gueation  of  fact  whether  a 
witness  is  qualified  as  an  expert  will  not  be 
disturbed  b?  the  appellate  court,  unless  there 
ia  no  evidence  to  sustain  it.-^ugenBtein  v.  Ot- 
tenheimer,  140  P.  747. 

S  977  (Wash.)  The  grant  of  a  new  trial  after 
verdict  for  plaintiSi  unless  he  will  accept  a  re- 
duced judgment,  will  not  be  disturbed,  unless 
the  conrt  abused  its  discretion.— Jfett  v.  Old  Nat. 
Bank  Bldg.  Co.,  140  P.  964. 

S  984  (Or.)  The  Supreme  Court  can  review  al- 
lowances of  attorneys*  fees  in  suits  to  set  aside 
marriages  only  for  abase  of  discretion.— Taylor 
V.  Taylor,  140  P.  999. 

(G)  Qveatloaa  of  r«et,  Terdleta,  amd  Find- 

S  lOOf  (Okl.)  A  verdict  will  not  be  dis- 
turbed when  reasonably  sustained  by  the  evi- 
dence.—Everett  V.  Combs.  140  P.  1^;  American 
Nat.  Bank  t.  Halsell.  Id.  399. 

ilOOl  (OkL)  A  verdict  sostained  by  evidence 
1  not  be  disturbed,  in  the  absence  of  error  of 
law.-Wallace  v.  Kililan,  140  P.  162. 

I  1001  (OkL)  A  finding  for  defendant  on  the 
issue  of  fraud  in  an  action  on  a  note  will 'not  be 
disturbed,  where  the  evidence  of  fraud  is  suffi- 
cient to  satisfy  the  mind  of  the  wrongful  con- 
duct charged.— American  Nat  Bank  v.  Halsell, 
140  P.  399. 

S  1001  (OkL)  rindings  for  plaintiff  will  not 
be  disturbed,  when  reasonably  supported  by  the 
evidence,  where  there  is  no  error  in  the  Instruc- 
tiona^Thompeon  v.  De  I^ong,  140  P.  421. 

S  1001  (OkL)  A  verdict  sustained  by  compe- 
tent evidence,  under  proper  instructions,  will 
not  be  disturbed.— Cummins  v.  Bridges,  140  P. 
1146;  MeConneU  v.  Watkins,  Id.  1167. 

Jt  1001  (Or.)  Kvidence  to  support  a  verdict 
thin  Omiat.  art.  7,  i  3,  most  be  legal  evidence 
and  most  tend  to  prove  every  material  fact  as 
to  which  the  prevailing  party  has  the  burden.— 
Merrill  v.  Missouri  Bridge  &  Iron  Co.,  140  P. 
439. 

i  1001  (Wash.)  Where  there  was  sul^ent 
evidence  to  take  certain  issues  of  fact  to  the 
jury,  their  verdict  la  conclusive  on  ufpeaL— 
Auwarter  v.  Kroll,  140  P.  326. 

11002  (CaLApp.)  A  verdict  based  upon  con- 
flicting evident^  will  not  be  distorbed  on  ap- 
peal, although  a  venlict  for  tbe  opposite  party 
would  have  been  amply  sapportea  by  tiie  evi- 
4ence.-Webber  v.  SnSth.  l40  P.  87. 


S  1002  (Idaho)  A  verdict  for  plaintiff  will  not 
be  disturbed,  where  there  is  evideace  sustaining 
the  contention  of  each  party,  though  tbe  pre- 
ponderance of  the  evidence  ia  i^ainst  plainnfTs 
conteation.— Swanstrom  v.  Frost,  140  P.  llOS. 

i  1002  (Okl.)  A  verdict  will  not  be  disturbed 
when  supported  by  competent,  though  conflict- 
ing, evidence.— Qlockner  v.  Jacobs,  140  P.  142. 

$  1002  (Okl.)  A  verdict  on  conflicting  evi- 
dence, and  made  under  instructiona  not  com- 
plained of,  will  not  be  disturbed.— Elwell  v. 
Purcea  140  P.  412. 
I,  S  1002  (OkL)  A  verdict  reasonably  supported 
by  conflicting  evidence  will  not  be  set  aside.— 
Alfred  V.  St  Louis,  I.  M.  ft  8.  Sy.  Co..  140  P. 
415. 

S  1002  (Wash.)  A  verdict  on  ctmflictiug  evi- 
dence will  not  be  disturbed.— Gah>  v.  Kirkroan, 
140  P.  346. 

{  1002  (Wash.)  A  finding  on  conflicting  evi- 
dence will  not  be  disturbed. — Edward  Thompson 
Co.  V.  Murphine,  140  P.  1073. 

S  1004  (Cal.App.)  An  award  of  damages  in  a 
personal  injury  action  will  not  be  disturbed  on 
appeal,  nniess  the  amount  is  obviously  so  dis- 
proportionate to  the  injury  as  to  warrant  the. 
conclusion  that  it  was  the  result  of  passion  or 
prejudice. — Lynch  v.  Pacific  Electric  Ky.  Co., 
140  P.  298. 

Where  the  trial  court  directed  a  new  trial, 
unless  remittitur  should  be  entered,  that  does 
,not  show  that  the  verdict  was '  influenced  by 
passion  or  prejudice,  and  should  be  set  aside; 
the  verdict  after  the  remittitur  being  the 
amount  found  by  the  jury  under  the  sapeTviaion 
of  the  court — Id. 

I  1004  (CaLApp.)  In  an  action  for  personal 
injuries,  the  law  does  not  fix  any  precise  rules 
for  the  admeasurement  of  damages,  but  nei^ 
sarily  leaves  their  'assessment  to  tbe  good  sense 
and  unbiased  judgment  of  tbe  jury,  and  the 
appellate  courts  will  not  interfere,  unless  the 
amount  awarded  is  so  grossly  excessive  as  to 
show  that  the  jury  was  actuated  by  passion  or 
prejudice.— flcragg  T.  Sallee,  140  P.  706. 

S  1004  (Okl.)  A  verdict  in  a  personal  Injury 
case  will  not  be  set  aside  as  exc^ive,  where  it 
does  not  appear  that  the  jury  were  Influenced 
by  bias,  passion,  or  prejudice.— St  Louis  &  S. 
P.  B.  Oo.  V.  Fitts,  140  P.  144. 

{  1004  (Okl.)  A  judgment  will  not  be  reversed 
because  of  an  insufficient  verdict,  where  it  does 
not  appear  that  the  verdict  is  less  than  the  ac- 
tual pecuniary  loss,  or  that  the  jury's  estimate 
of  the  extent  of  the  injuries  was  wrong.— Henry 
T.  Morris  &  Co.,  140  P.  418. 

8  1005  (Okl.)  A  verdict  reasonably  supported 
by  the  evidence  and  approved  by  the  trial  court 
will  not  be  disturbed  for  insufficiency  of  the 
evidence.— Iowa  Dairy  Separator  Co.  v.  San- 
ders, 140  P.  406. 

I  1008  (Utah)  The  opinion  of  tbe  trial  court 
may  be  looked  to  on  appeal  to  ascertain  the 
reasons  for  the  decision,  but  it  is  not  a  finding 
of  any  fact — Utah  Commercial  &  Savings  Bank 
V.  Fox,  140  P.  660. 

}  1009  (Mont.)  In  an  action  by  a  railroad 
company  to  enjoin  interference  with  a  change 
in  its  Ime  of  road  involving  a  question  as  to 
the  location  of  the  right  of  way,  trial  court's 
findiiw  held  conclusive,  where  maps  and  charts 
by  reference  to  which  witnesses  testified  did  not 
ac«Hnpany  the  record.— Northern  Pac,  By.  Go. 
V.  Hanswlrth,  140  P.  516. 

8  t009  (Utah)  Under  the  Constitution,  appel- 
lant may  invoke  the  judgment  of  the  Supreme 
Court  on  tbe  facts  and  the  law  in  an  equity 
case ;  and  where  the  findings  are  clearly  against 
the  evidence,  or  when  the  Supreme  Ourt  is  sat- 
isfied that  the  correctness  of  the  findings  have 
been  overcome  by  the  record,  the  Supreme  Court 
must  make  or  direct  findings  according  to  the 
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evidence  and  tbe  law  applicable  thereto.— Utah 
Commercial  A  Savings  Bank  v.  Fox,  140  P.  660. 

S  1010  (Cal.)  Findings  of  tbe  trial  court  will 
□ot  be  disturbed,  if  any  of  the  evidence,  upon  a 
reasonable  view  thereof,  supports  them. — Davis 
V.  John  Brenner  Co.,  140  P.  586. 

{1010  (Okl.)  Findings  of  fact  by  tbe  court 
reasonably  supported  by  evidence  will  not  be 
reviewed.— Galer  v.  Berrian,  140  P.  155. 

I  fOlO  (Or.)  A  finding  that  defendant  did  not 
sign  a  guaranty  subject  to  an  agreement  that 
another  guarantor  should  be  secured,  based  on 
testimo^  that  "we"  in  the  contract  was  chang- 
ed to  "I"  when  he  signed  it,  is  conclusive  on 
appeal.— Wolf  v.  Eppenstein,  140  P.  751. 

S10II  (Cal.)  Finding  that  party,  suing  to  re- 
cover stock  sold  for  delinquent  asseasment,  made 
no  tender,  supported  by  evidence,  held  conclu- 
sive on  appeal,  though  there  was  evidence  which 
woald  have  supported  a  contrary  finding.— 
SbaDDon  t.  Tooker,  140  P.  10. 

1 101 1  (Cal)  Findings  upon  conflicting  evi- 
dence are  conclusive  upon  appeaL— Cross  t. 
Mayo,  140  P.  283. 

f  lOfI  (Colo.)  Where  tiiere  was  abundant  evi- 
dnice  to  support  defmdant'B  defenss,  the  finding 
of  tbe  court  in  favor  of  such  defense  ia  control- 
ling upon  review,  though  there  was  also  con- 
trary evidence.— Sayre  v.  Leonard,  140  P.  196. 

§1011  (Colo. App.)  Where  the  testimony  of 
plaintiff  and  defendant  was  in  direct  conflict  as 
to  whether  an  automobile  was  sold  with  a  spe- 
cific guaranty,  the  finding  of  the  trial  court  that 
there  was  no  guaranty  will  not  be  disturbed. — 
Degge  V.  Carstarphen  Electric  Co.,  140  P.  478. 

S  lOlI  (Okl.)  A  judgment  of  a  trial  court  rea- 
sonably supported  by  conflicting  evidence,  has 
tbe  same  force  as  a  verdict.— Franklin  v. 
Wright,  140  P.  408. 

{1015  (Mont)  On  an  appeal  from  the  deter- 
mination of  a  motion  for  a  new  trial  by  a  judge 
other  than  the  one  who  presided  at  the  trial, 
the  same  presumption  does  not  attach  to  his 
ruling  as  if  he  bad  heard  the  witnesses,  in  view 
of  Kev.  Codes.  {  6179,  providing  that,  where 
the  reason  is  the  same,  the  rule  should  be  tbe 
same,  and  section  6178,  providing  that,  where 
the  reason  ceases,  so  should  tbe  rale  itsell — 
Gibson  v.  Morris  State  Bank,  140  P.  70. 

(H)  HarmleMi  Bnor. 

S  1026  (Idaho)  A  judgment  win  not  be  re- 
versed for  error  not  affecting  the  sabttantlal 
rights  of  the  parties.— Richardson  t.  Bobney, 
140  P.  1106. 

S  1027  (ColcApp.)  tSrror  in  refusing  to  com- 
pel plaintiff  to  elect  whether  he  would  rely  up- 
on tbe  cause  of  action  for  the  reasonable  value 
of  an  automobile,  or  upon  one  for  an  agreed 
value,  waa  not  prejudicial,  where  tbe  trial  was 
before  tbe  court,  and  the  evidence  disclosed  no 
diwute  as  to  tbe  value  or  the  promise  by  tbe 
defendant  to  pay  It— Degge  v.  Carstarphen 
Electric  Co.,  140  P.  478. 

J  1027  (Nev.)  Unless  an  error  substantially 
affects  the  rights  of  tbe  complaining  party,  so 
that  it  could  be  reasonably  claimed  that  a  differ- 
ent result  might  have  been  reached,  had  the 
error  not  occurred,  it  is  harmless. — Peterson  v. 
Pittsburg  Silver  Peak  Gold  Mining  Ca,  140  P. 
619. 

g  1031  (Wash.)  In  an  action  tried  to  the 
court,  where  a  view  is  bad  by  the  trial  Judge 
without  the  consent  of  the  parties,  and  his  judg- 
ment is  iiartly  based  on  the  results  of  his  in- 
spection, it  will  tie  reversed  on  appeal  because 
it  cannot  be  determined  whether  the  court  erred 
in  considering  what  he  had  before  him. — Kiston 
T.  McGlauflin,  140  P.  396. 

i  1 03a  (Cal.)  A  finding  in  favor  of  appellant 
cannot  be  reviewed,  but  must  be  assumed  to  be 
supported  by  sufficient  evidence. — People  v.  Ban- 
ning Co.,  140  P.  587. 

I  1039  (Colo.)  An  allegation  of  a  comj^int  in 
an  action  for  wrongful  death  nnder  Ber.  St 


1908,  8  2086,  anthorixins  recovery  for  a  death 
caused  by  the  n^Ugence  of  "any  officer,  agent, 
servant,  or  employe"  of  a  railroad,  of  ni^li- 
gence  on  the  part  of  the  Gompany,  as  well  as 
its  "officers,  agents,  and  employ^,"  being  mere- 
ly surplusage,  waa  not  reversible  error.— Denver 
&  R.  G.  R.  Co.  V.  Frederic,  140  P.  463. 

8  1039  (Kan.)  Where  a  petition  on  a  policy 
pleaded  generally  oom^ance  witii  Mb  terms, 
and  the  answer  pleadra  breach  ot  a  condition 
against  incumbrances,  a  departure  resultins 
from  a  reply  alleging  that  the  insurer's  agent 
had  falsely  stated  in  the  application  tliat  the 
land  was  not  mortgaged,  without  plaintiff's 
knowledge  or  authority,  and  without  propound- 
ing  the  question  to  him,  was  not  pieiudicial  to 
the  insurer.— Pa lin  v.  Insurance  Co.  ot  North 
America,  140  P.  886. 

Where  there  was  a  variance  between  the 
pleading  and  proof,  but  defendant  did  not  ob- 
serve  the  requirements  of  Civ.  Code,  {  134  (Gen. 
St.  1909,  ^  5727),  with  reference  thereto,  and 
the  court  instructed  on  the  case  made  by  tbe 
proof  without  going  through  the  formality  of 
an  amendment  derendant  was  not  prejudiced 
by  the  variance. — Id. 

§  1039  (Wash.)  Error  in  refusal  to  require  an 
election  between  allegations  in  a  complaint  for 
injuries  caused  by  blastii^t  some  of  wiiich  re- 
lied upon  the  inherent  danger  of  the  work,  and 
others  upon  tbe  negligence  of  tbe  defendant  is 
harmless,  where  the  defendant  was  liable  for 
such  injuries  regardless  of  its  negligence. — B. 
Schade  Brewing  Co.  v.  Chicago,  M.  &  P.  S. 
Ry.  Co.,  140  P.  887. 

{  1040  (Okl.)  The  overruling  of  a  demurrer  to 
the  original  petition  held  not  ground  for  rever- 
sal, where  such  peUti<m  waa  superseded  by  an 
amended  petitltnt,  to  tbe  sufllcfeney  trf  which  no 
objection  was  made.— njones  v.  Boinett,  140  P. 
148. 

S  1041  (Wash.)  Where  land  did  not  «Mitain 
the  number  of  acres  represented,  and  tbe  pur- 
chaser assigned  bis  contract,  any  error  in  allow- 
ing an  amendment  to  tbe  assignee's  complaint 
which  did  not  show  that  tbe  right  to  sue  for 
the  deficiency  had  been  assigned  was  harmless, 
where  tbe  assignment  carried  no  beneficial  in- 
terest and  the  purchaser  waa  made  a  plaintiff.-^ 
Lyle  V.  Cunningham,  140  P.  330. 

S  1042  (Cal. App.)  The  improper  striking  of  al- 
legations from  the  complaint  is  harmless,  where 
all  evidence  which  would  have  been  admissible 
under  those  allegations  waa  admitted  without 
even  objection.— Klumpke  t.  Moreno,  140  P. 
313. 

1  1045  (CaLApp.)  Defendant  could  not  on  ap- 
peal complain  of  error  of  the  trial  court  in 
overruling  his  challenge  for  cause  of  a  jurw, 
where  it  did  not  appear  that  after  exhausting 
the  remainder  of  his  peremptory  challenges  after 
thus  challenging  the  juror  in  question,  he  had 
occasion  or  desire  to  use  any  additional  peremp- 
tory challenge,  or  that  the  jnrv  as  flnally  ac- 
cepted was  not  satisfactory  to  nim. — Sermgg  f. 
Sallee,  140  P.  706. 

8  1046  (Nev.)  Remarks  of  the  trial  judge 
made  in  ruling  on  evidence  held  not  reversible 
error.— Peterson  t.  Pittsburg  Silver  Peak  OoM 
Minhag  Co.,  140  P.  510. 

8  1046  (Wash.)  Where  the  court  to  whom  an 
action  for  damages  for  the  negligent  constnie- 
tion  of  a  building  on  defendaatrs  land  whidi 
plaintiffs  claimed  caused  their  pnmerty  to  slide 
was  tried,  viewed  the  premises  without  the  con- 
sent of  the  parties,  and  because  of  his  own  the- 
ory and  tbe  result  of  the  view  disregarded  de- 
fendant's evidence,  tiie  judgment  for  plaintiffs 
must  be  reversed.— BtatMi  t.  MeOIauflin,  140  P. 
386. 

1 1047  (Colo.App.)  The  erroneoos  ruling  oi 
the  court,  in  an  action  by  a  teacher  for  breach 
of  a  contract  of  employment  that  plaintiS 
should  show  the  amount  realised  from  other  em- 
ployment, instead  of  leaving  such  matters  for 
the  defendant  to  show,  waa 
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defendaot,  who  brought  out  tiie  facts  on  ctosb- 
examination. — School  Diit  No.  S  in  dear  Greek 
County  V.  Nash,  140  P.  473. 

i  1048  (Cal.App.)  Certain  qneatians  to  wit- 
oesaes,  though  errooeoua,  held  harmless,  the  an- 
swers beiDK  in  ttie  negative.— Scrase  t.  Sallee, 
140  P.  708. 

i  1050  (Cohi.)  In  an  action  for  wrongful 
death  under  Rev.  St.  1008,  |  2056,  authorizing 
the  recoveiT  of  a  penalty  of  $3,000  to  $5,000  by 
the  next  of  kin,  it  was  reversible  error  to  ad- 
mit evidence  of  plalntifTB  loss,  as  it  might  mis- 
lead the  }ary,  who  conld  only  conalddr  the  de- 
fendant's culpability.— Denver  ft  B.  G.  R.  Co. 
V.  Frederic,  140  P.  463. 

jS  1050  (Nev.)  Error  in  admitting  evideoce  on 
material  issue  is  reversible. — Peterson  v.  Pitts- 
burg Silver  Peak  Gold  Mining  Co.,  140  P.  510. 

S  1050  (Okl.)  The  exclusion  of  immaterial  evi- 
dence was  harmless  error.— Haxlett  v.  Wilkin, 
140  P.  410. 

S  1 050  (Or.)  In  an  action  for  death  of  an  em- 
ployti,  the  admission  of  evidence  as  to  wit- 
ness' understanding  of  the  directions  of  defend- 
ant's superintendent  to  decedent  is  not  ground 
for  reversal,  where  it  does  not  materially  con- 
tradict the  evidence  of  defendant  on  the  sub- 
ject.—McClaueherty  V.  Rogue  River  Electric 

Co.,  140  P.  al. 

i  1052  (CaLApp.)  Ertor  in  exclading  evidence 
was  rendered  harmless  by  its  subsequent  admis- 
sion.—Scrftgg  V.  Sallee,  140  P.  706. 

1  1056  (Kan.)  In  a  suit  for  an  accounting  of 
a  landlord's  portion  of  a  crop  which  defendants 
had  promised  to  pay  the  landlord's  creditor, 
the  exclusion  of  a  question  calling  for  the 
amount  due  on  the  debt  held  not  prejudicial  to 
defendants.— Staley  v.  Weston.  140  P.  87^ 

Defendants  were  not  prejudiced  1^  the  exclu- 
sion of  a  question  the  answer  to  which  must 
have  involved  substantially  but  a  rehearsal  of 
defendants'  pleaded  defense.— Id. 

The  amount  of  defendants'  mortgage  on  a 
crop  having  been  agreed  on  and  settled,  they 
were  not  nrejndiced  by  the  court's  refusal'  to 
allow  proof  of  the  items  making  up  the  amount 
so  settled.— Id. 

S  1056  (Nev.)  Error  in  excluding  evidence  on 
material  issues  is  reversible.— Peterson  v.  Pitta- 
burg  Silver  Peak  Gold  Minhig  Co.,  140  P.  519. 

S  1058  (Wash.)  Error  in  rejecting  evidence 
was  harmless,  where  it  was  afterwards  admitted. 
—Wild  Rose  Orchard  Co.  v.  Critaer,  140  P.  561. 

§1061  (Or.)  Though  plaintiff  did  not  prove  a 
case  sufficient  to  go  to  tne  jury,  denial  of  a  non- 
suit will  not  be  disturbed  if  the  testimony  after- 
wards BUppties  the  omission. — Scibor  v.  Oregon- 
Washington  R.  &  Naxigation  Co.,  140  P.  629. 

S  1062  (Kan.)  W^here,  in  an  action  for  mali- 
cious attachment,  defendants  pleaded  a  former 
judgment  in  which  the  attachment  was  dissolved 
and  alleged  that  plaintiff  in  that  action  coun- 
terciaimed  for  the  same  damages,  error  in  omit- 
ting to  submit  that  question  was  not  prejudicial, 
where  plaintiff  had  not  been  permitted  to  liti- 
gate the  question  of  damage  io  the  action  to 
dissolve.— Murphree  v.  Anderson,  140  P.  880. 

S  1062  (Mont.)  The  erior  in  failing  to  direct 
a  finding  on  an  issue  and  submitting  it  to  the 
jury  was  harmless,  where  the  jury  found  cor- 
rectly.- UcInnesB  v.  Republic  Coal  Co.,  140  P. 
235. 

§  1066  (Cal.)  In  an  action  for  injuries  to  an 
employ^  caused  by  the  negligence  of  a  coem- 
ploy4  exercising  control  over  the  work  and 
the  men,  refusal  of  an  instruction  held  not 
prejudicial,  in  view  of  the  undisputed  evidence. 
— Foutz  V.  City  of  Los  Angeles,  140  P.  20. 

f  1066  (Cal.)  Error,  if  any,  in  modifying  an 
instruction  that  a  brdier  could  not  recover  com- 
pensation U  he  represented,  and  the  owner  un- 
derstood, that  the  paper  signed  was  not  a  con- 
tract, by  adding  that,  if  defendant's  own  ad- 


viser drafted  It,  he  conld  not  complain,  was  not 
prejudicial,  where  the  evidence  showed  con- 
clusively that  defendant  did  regard  the  paper 
as  a  contract— Sill  v.  Oeschl,  140  P.  »49. 

S  1068  (Kan.)  In  a  vendor's  action  for  a 
purchaser  s  refusal  to  perform,  an  instruction 
that,  subject  to  certain  conditions,  the  measure 
of  damages  would  be  the  difference  between 
the  contract  price  and  the  price  on  resale  hM 
not  prejudicial  to  the  purdiaaer,  where  the  jury 
fixed  the  damages  on  the  basiB  of  market  value, 
and  not  on  the  price  obtained  on  resale.— First 
M.  E.  Church  of  Strong  City  v.  North.  140  P. 
888.  ™.     w  . 

§  1068  (Okl.)  Failure  to  instruct  that  a  con- 
stmction  company  in  charge  of  certain  work 
was  not  an  independent  contractor,  and  submis- 
sion of  the  question  to  the  jnry.  held  harmless, 
where  the  jury  reached  the  right  conclnsiim. — 
Oklahoma  Ci^  Const.  Co.  t.  Peppard,  140  P. 
1064. 

fi  1070  (Wash.)  In  an  action  for  injuries  to 
adjoining  property  cansed  by  blasting  bv  a  rail- 
road company,  where  the  railroad  was  liable 
for  such  injuries^  whether  it  was  negligence  or 
not,  special  findings  by  the  jury  that  it  was 
negligent  were  not  prejudicial  to  the  defendant, 
— B.  Schade  Brewing  Co.  v.  Chicago,  M.  &  P. 
8.  By.  Co..  140  P.  887. 

(I)  Srror  Waived  In  Appellate  Oo«rt> 

S 1078  (Aria.)  Where  assignments  that  the 
court  errra  in  overruling  the  motion  for  a  new 
trial  were  not  argued,  they  will  not  be  consid- 
ered.—Machomicb  Mercantile  Co.  v.  Hiefcey.  140 
P.  63. 

(K)  tata*«««nt  AvpeKla. 

1 1097  (Oolo.App.)  The  rulings  of  tiie  Su- 
preme Court  were  binding  on  Ae  Coart  of  Ap- 
t>eals,  on  a  subsequent  appeal  as  the  law  of 
the  case.— Tibbetts  v.  TerrUI,  140  P.  930. 

f  1 089  (Wash.)  The  holding  on  a  former  ap- 
peal that  plaintiff's  evidence  in  bis  action  for 
personal  injury  made  a  case  for  the  jury  was 
the  law  of  the  case  on  a  subsequent  appeal, 
where  there  was  no  material  difference  in  the 
erideoce  on  the  two  trials.— Toupin  Kent 
Lumber  Co.,  140  P.  908. 

ZTXL  DBXSRMnrATXOK  AlTD  DI8FO- 
SXTIOir  OF  CAUSE. 
(A)  Deotalon  la  GeaenU. 

S  1 121  (Colo.App.)  Where  an  equitable  suit  to 

recover  land  conveyed  in  payment  of  corporate 
stock  was  tried  on  the  theory  that  the  convey- 
ance was  induced  by  actual  and  intentional 
fraud,  but  the  evidence  did  not  sustain  a  finding 
of  fraud,  a  judgment  granting  relief  will  be  re- 
versed without  prejudice  to  sue  for  rescission  for 
mutual  mistake.— Moore  v.  Carrick,  140  P.  485. 

f  1122  (Cal.)  The  Supreme  Court  cannot  make 
findings  of  fact  in  a  mechanic's  Hen  foreclosure. 
—Pacific  Sash  &  Door  Co.  v.  Elderton,  140  P. 
247. 

(D)  BeTeraal. 

I  1170  (Okl.)  Under  Wilson's  Rev.  &  Ann.  St. 
1003,  S  4344,  the  Supreme  Court  will  disregard 
errors  not  affecting  any  substantial  rights  of 
the  losing  party.— Jones  v.  Bennett,  140  P.  148. 

11170  (Wash.)  Where  evidence  admitted  un- 
der objection  showed  sufficient  ground  for  re- 
forming a  deed,  the  defect  In  the  complaint  for 
the  reformation  of  the  deed,  arising  from  fail- 
ure to  state  the  mistake  with  sufficient  definite- 
ness,  was  technical,  not  availing  on  appeal. — 
Carlson  v.  Druse,  140  P.  570. 

S  1172  (Wash.)  Where  a  case  involves  more 
than  one  cause  of  action,  the  judgment  may  ba 
affirmed  as  to  one,  and  there  may  be  a  remand 
for  a  new  trial  as  to  the  others. — Auwartor  t. 
Kroll,  140  P.  326. 
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81176  (Moot.)  Under  Ber.  Codes,  f  7118. 
judgment  for  plaintiff  for  insuffitnent  amonot 
appealed  from  by  bim  will  be  reversed,  with 
directions  to  sustain  the  demurrer  to  the  com- 
plaint, where  it  waa  insufficient  to  sustain  any 
judgment— Manhattan  Co.  t.  White,  140  P.  90. 

XTUX  LIABrLITIES  ON  BONDS  AND 
inVSERTAKINOS. 

I  1231  (Colo.)  Code  Civ.  Proc.  S  422,  requir- 
ing the  appeal  bond,  in  esse  of  a  money  jndg'- 
meot,  to  provide  that^  if  appellant  doea  not 
make  payment  of  the  judgment  within  30  days 
after  filing  of  remittitur,  judgment  shall  be 
rendered  on  motion  in  favor  of  the  obligee  in 
the  appeal  bond  against  the  sureties,  held  not 
to  apply,  where  the  appeal  was  dismissed  with- 
out prejudice.— National  Surety -Co.  t.  Sehafer, 
140  P  199 

I  1232  (Cola)  Under  Civ.  Code,  §  897,  con- 
strued with  section  388  (Code  Civ.  Proc.  1908, 
g  422)  as  it  was  amended  by  Laws  1907,  p.  278, 
and  sections  401,  402,  held  that,  where  an  ap- 
peal bond  was  filed  on  February  27tb,  and  tSe 
appeal  was  dismissed,  and  remittitur  issued  on 
June  3d,  and  the  record  was  entered  in  the  Su- 
preme Court  as  upon  writ  of  error  on  August 
8tb,  and  a  supersedeas  allowed,  It  was  error  to 
render  judgment  against  the  sureties  on  motion 
tor  the  amount  of  flie  judgment ;  liability  there- 
on not  maturing  until  the  judgment  is  affirmed. 
—National  Surety  Co.  v.  Sehafer,  140  P.  189. 

APPEARANCE. 

See  Appeal  and  Brror,  I  434;  Criminal  Law, 
{  IIS!;  Gamiabment,  1 104;  Pleading,  |  433. 

APPLIANCES. 

See  Master  and  Servant,  H  101-127. 

APPOINTMENT. 

See  Executon  and  AdmiDiitratots,  M  17-29; 
Ofltcers.  H  18,  20;  RecelveES,  H  07,68. 

APPROPRIATION. 

S#e  Municipal  Corporations.  M  901,  90&;  Wa- 
ters and  Water  CouiBes,  H  ^162. 

ARBITRATION  AND  AWARD, 

See  Submission  of  Controversy. 

ARGUMENT  OF  COUNSEL 

Bee  Citminal  Iaw,  U  706,  780;  Trial,  f  ll^ 

ARREST. 

See  False  ImpriaiHiment. 

n.  OH  CBDOHAL  0KAB6ES. 

f  68  (Or.)  An  instruction  that  the  standard  as 
to  the  amount  of  force  an  officer  may  use  in 
making  an  arrest  is  the  conduct  of  ordinarily 
prudent  men  under  the  exlBtingcircumstances  Is 
not  error. — Scibor  v.  Oregon<WaBbington  B.  ft 
Navigation  Co.,  140  P. 

ARREST  OF  JUDGMENT. 

See  Orimiaal  Law,  |S  968,  970. 

ARSON. 

See  Criminal  Law,  |  tzm. 

ASSAULT  AND  BATTERY. 

n.  CBIKNAX  BESPONSIBILITT. 
(A)  Offenses. 

160  (Wash.)  Under  Bern,  ft  Bal.  Code,  H 
2413,  2414,  wnere  the  evidence  showed  that  an 
assault  was  made  In  a  violent  manner  with  a 
dob  about  1  by  8  indtee,  and  16  Inches  long^ 


and  resulted  in~  a  ntunber  of  serious  wounds,  ac- 
cused held  guilty  of  assault  either  in  the  first 
or  second  degree,  and  the  court  properly  refus- 
ed to  snbrait  assault  in  the  third  degreed— State 
V.  Hart,  140  P.  82L  . 

ASSESSMENT. 

See  Xhnlnent  Domain,  U  167-262 :  Municipal 
Corporations,  fS  406-006,  638,  675;  Taxation, 
;   Waters  and  Water  Conrseo,  f|  257, 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  U  719-768:  Criminal 
Law. ftuao,  U32. 

ASSIGNMENTS. 

See  Bills  and  Notes,  |  200;  C7orporati(»DS,  H 
121-149;  Fraudulent  Ccmveyanoes;  PatoitB, 
f§  106-208;  Pleading,  |  206;  Subaeriptions, 
f  16. 

H.  OPERATIGN  AND  EFFECT. 

1 89  (Colo.App.)  Where  a  chose  in  action  waa 
assigned  to  B.  for  collection,  with  a  right  to  re- 
tain 25  per  cent,  for  his  services,  he  held  a 
jud/?ment  recovered  thereon  In  trust  for  the 
assignor,  coupled  with  an  interest  to  the  extent 
of  25  per  cent,  of  the  jttdgment,  and  he  could 
not  be  required  to  release  the  same  until  his 
claim  bad  been  satisfied.— Ballinger  't.  Yates, 
140  P.  931. 

The  assignment  of  a  chose  in  action  fbr  col- 
lection creates  a  contract  analogous  to  ttiat  of 
a  bailment  under  whi<^  the  bailee  contracts  to 
perform  services  for  the  bailor  entitlina  the 
bailee  to  retain  possoooion  of  the  chon  m  ac- 
tion until  iwid.-^d. 

m.  BIGHTS  AND  LIABtLXTIBB  OF 
PARTIES. 

{B2  (ColAApp.)  Where  a  claim  waa  assign- 
ed ,to  B.  for  collection  by  suit,  he  to  receive  25 
per  cent  of  the  judgment  for  bis  service*,  the 
debtor  could  not  compromise  or  settle  a  judg- 
ment obtained,  by  payment  to  the  creditor,  ex< 
eept  at  his  p«iL— Ballinger  r.  Vattt,  140  P. 

IT.  Aonom. 

I  121  (Cola.App.)  Where  a  claim  for  money 

due  was  assigned  to  B.  for  collection,  the  legal 
title  to  the  claim  vested  in  him,  and  he  could 
sue  thereon  in  his  own  name.— Ballinger  t. 
Vates,  140  P.  981. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Bee  Bankrnptar. 

ASSOCIATIONS. 

See  Building  and  Loan  Associatlona;  CharitieB. 
180.  ^ 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of^sks,  see  Master  and  Servant,  {|  204-219, 

ATTACHMENT. 

See  Appeal  and  Brror,  i  1062;  ExeeutiM; 
Oarmsbment;  Homestead;  Plea^v,  f  873: 
Venue,  |  41. 

I.  NATITBB  AND  OBOUNB8. 
(B)  Growids  mt  AttMltawat. 

1 44  (Obi.)  That  a  oonveyance  has  been  made 
with  intent  to  defraud  will  not  be  inferred,  as 
a  basis  of  attachment,  from  '^*'*^^^^^f^ 
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the  defendant  luts  disposed  of  IiIb  property  to 
prefer  a  creditor,  and  to  delay  collection  of 
plaintUTa  daim  antil  0Qch  creditor  bas  been 
mid.— Flnt  State  Bank  of  Dafant  t.  Sanitli, 
14D  P.  IBO. 

That  a  debtor  In  falling  clrcamataocefl  pre- 
fers one  creditor  to  the  exclusion  of  othws  is 
not  alone  safflcient  to  snatain  an  attachment 
on  the  gronnd  that  he  has  diapoaed  of  his  pn^ 
erty  with  intent  to  defrand,  hinder,  or  delay  ua 
creditors.— Id. 

{47  (Okl.)  The  bardeo  is  on  the  attaching 
creditor  to  prove  intent  to  defraud,  where  the 
ground  of  attachment  is  that  defendant  baa  dis- 
posed of  bia  property  with  such  intent.— First 
State  Bank  of  Durant  t.  Smith,  140  P.  160. 

V.  IXVT.  I.n;N,  AMD  CVSTODT  AND 
DIBP08ITI0K  OF  FBOPERTT. 

i  164  (Kan.)  It  is  not  eaaeotlal  to  a  Talid 
levy  of  an  attachment  that  the  officer  make  a 
manual  seizure  of  personal  property,  bnt  is 
sufficient  that  he  aaaume  control  over  it. — 
Parish  v.  Tan  Arsdale-OsboTne  Biokeraxa  Oo., 
140  P.  8SS. 

Vm.  OlAim  BT  THIBO  PBBSOMA 

f  298  (Ariz.)  A  deposit  of  money  in  court  pur- 
suant to  Laws  1009,  c.  11,  S  1,  proTiding  that, 
whenever'  bond  is  repaired  of  a  party  in  any 
civil  or  criminal  matter  or  proceeding,  he  may 
deposit  in  court  a  sum  in  lieu  thereof,  cannot  be 
made  in  lieu  of  the  bond  required  by  Olv.  Code 
1901,  pars.  4128,  4120,  on  a  trial  of  the  right 
to  personalty  attached  ^hlch  is  claimed  by  a 
diird  person.— Otis  v.  Nelson,  140  P.  211. 

1 302  (Ariz.)  To  authorize  the  statnto^  pro- 
ceeding known  aa  the  trial  of  the  right  of  prop- 
erty which  is  attached,  etc.,  claimant  most 
bring  himaelf  witliin  the  terms  of  the  statute 

Jnmding  anch  remedy  (Civ.  Code  190l«  pars. 
I28-41S2).— Otis  Nelson,  140  P.  211. 
{ 306  (Okl.)  A  plea  whereby  an  interpleader 
attempted  to  set  up  a  landlord's  lien  under 
Rev.  I^WB  1010,  if  8S0e,  8810,  on  attached 
property  held  iDsufflcient  to  show  that  the  in- 
terpleader was  entitled  to  the  proper^.— Lee  v. 
Ijowery,  140  P.  1175. 

Z.  LIABZUnES  OK  BONDS  OB  UN- 
DEBTAKINGS. 

1345  (Kan.)  Where  the  shwifC  stated  to  the 
owner  that  he  Intended  to  attach  certain  per- 
wmalty,  and  the  owner  gave  a  forthcoming  bond 
reciting  an  attachment,  there  was  a  sufficiently 
valid  fevy  to  render  unavailable.  In  a  subse- 

?uent  action  on  the  attachment  bond,  the  de- 
enae  that  there  was  no  valid  levy.— Parish  v. 
Van  Aradftle-Oabome  Brokerage  Co.,  140  P. 
886. 

1 350  (Wash.)  In  an  action  upon  an  attach- 
ment bond,  evidence  Jteld  to  sustain  a  finding 
that  defendant,  the  attaching  creditor,  had  no 
reasonable  or  probable  cause  to  believe  the 
grounds  stated  in  the  affidavit  upon  which  the 
attachment  was  issued,  viz. :  That  plaintiff  was 
abont  to  dispose  of  its  proiwrt?  with  intent  to 
delay  its  creditors,  or  convert  it  into  money  to 
place  it  beyond  the  reach  of  its  creditors.— Wild 
Hose  Orchard  Co.  v.  Critaer,  140  P.  661. 

S  35 1  (Kan.)  Expenses  necessarily  incurred  In 
procuring  the  dissolution  of  a  wrongful  at- 
tachment sad  release  of  the  property  seized, 
including  attorney's  fees  and  costs  01  deposi- 
tions, are  recoverable  by  the  owner  in  ^  ac- 
tion on  the  attachment  bond.— Parish  t.  Van 
Arsdale-Osbome  Brokerage  Ca,  140  P.  83S. 

The  depreciation  in  the  value  of  the  proper- 
ty and  of  the  prices  received,  when  they  proxi- 
mately result  nom  an  unlawful  attachment,  are 
recoverable  in  «n  action  on  the  Attachment 
bond.— Id. 

S352  (Wash.)  WUat  facte  and  whether  the 
particular  facts  in  a  given  case  constitute  prob- 


able catise  for  an  attachment  are  exclusively 
for  the  court,  and  what  are  the  facts,  where 
there  la  any  controversy  in  reference  thereto,  is 
ezcluaively  for  the  jury,  unless  one  is  waived. — 
Wild  Boee  Onuhard  Co.  t.  Critxer,  140  P.  661. 

ATTESTATION. 

See  Taxation,  {  765. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  |  084;  Attachment,  I 
351;  Bills  and  Notes,  f  160;  Contracts,  f 
154;  Covenants,  |  130;  District  and  Pros- 
ecut^^  Attorneys ;  Divorce,_S_195 ;_  EMdence, 
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n.  BBTAINEB  AND  AUTHOBITT. 

S  100  (Cal.App.)  Attorneys  for  plaintiff  In 
claim  and  delivery  authorized  nnder  Code 
Civ.  Proc  f  283,  subd.  2,  to  receive  the  proper- 
ty in  satisfaction  of  the  jndgment— Ely  v.  Lis- 
comb,  140  P.  10S6. 

IV.  COMPENSATION  AND  I^IEN  OF 
ATTORNBT. 
(A)  Fees  maA  Otber  Re aeration. 

1 144  (OaI.App.)  The  courts  will  be  reluctant 
to  construe  a  contract  for  legal  services  as  lim- 
iting the  fee  to  an  amount  considerably  less  On 
the  necessary  expenditures  made  by  the  attar* 
ney.— Hldrldge  v.  Mowry,  140  P.  978. 

I  149  (Colo.)  Where  an  attorney's  contract 
made  his  fee  dependent  npon  the  decision  of 
the  Supreme  Court  sustaining  the  validity  of 
certain  Donds,  and  it  was  admitted  that  he  act- 
ed as  attorney  In  the  district  court,  and  there- 
after secured  a  fevorable  decision  from  the 
Supreme  Court,  it  was  immaterial  what  dispo- 
sition was  made  of  the  case  in  the  district  court. 
— Keeler  v.  Hoyt,  140  P.  191. 

f  166  (Colo.)  Where  the  opinion  of  the  Su- 
preme C3ourt  in  an  action  to  restrain  the  iasu- 
aooe  of  municipal  bonds  held  that  the  three 
objections  made  to  the  bonds  were  not  well 
taken,  the  opinion  is  at  least  prima  facie  evi- 
dence that  the  Supreme  Court  bad  upheld  the 
validly  of  the  bonds  vritfain  an  attorney's  con. 
tract,  which  made  Us  fee  dependent  npon  anch 
action  by  the  court — Keeler  v.  Hoyt,  140  P. 
191. 

In  an  action  for  an  attorney's  fee  conditioned 
upon  the  upholding  of  the  validity  of  certain 
bonds,  the  prima  lacie  case  established  by  the 
overruling  of  objections  to  the  bonds  presented 
in  court  is  not  rebutted  by  the  testimony  of 
the  client  that  he  himself,  and  perhaps  others, 
had  raised  certain  objections  to  the  bonds  not 
presented  to  the  court- Id. 

cm  Lien. 

i  190  (C3olo.)  Where  plaintiffs  attorneys  con- 
tracted for  a  contingent  fee,  and  after  suing  oat 
a  writ  of  error  a  settlement  was  made  without 
their  consent,  and  the  suit  dismissed,  the  Su- 
preme Court  had  no  jurisdiction  to  enforce  the 
attorney'  lien,  or  permit  further  prosecution 
for  that  purpose;  their  right  to  a  lien  being 
only  enforceable  In  «  separate  mlt— Lane  t. 
Lyon,  140  P.  107. 

S  190  (Colo.)  The  appellate  coort  will  not  de- 
termine m  the  first  instance  the  question  wheth- 
er attorneys  are  entitled  to  a  li^n,  so  that, 
where  plamtitf  and  defendants  have  settled  a 
case,  the  fact  that  plaintieTa  attorneys  claim  a 
lien  will  not  prevent  a  dismissal  of  defendant's 
writ  of  ercor.— Nichols  T.  ECatres,  140  P.  702. 

ATTORNEY  GENERAL 

See  Bnilding  and  Loan  Associations,  |  45 ;  Man- 
datnus,  I  78;   States,  3  192;  Statutes,  g  219. 
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AUTHORITY. 

See  BrokeTB,  I  10;  Principal  and  Agent,  S8 
87-lSl. 

AUTOMOBILES. 

See  Damages,  9  ISl;  Evidence,  {f  222,  600; 
Municipal  Corporations,  iS  705,  706:  Street 
Railroads,  H  00,  114;  Taxation,  H  1^  211. 

BAILMENT. 

See  Asrignmenta.  I  80 ;  Carriers,  H  174-185 ; 
Binbeczlement ;  Fledges. 

BALLOTS. 

See  Electhnu,  |  ISO. 

BANKRUPTCY. 

See  Trial.  {8  102,  253. 

m.  ASSIOlfMElIT,  ADUlfiaTRATIOir. 
AND  DUXBIBirTIOH  OF  BAXK- 
BUFV*  ESTATE. 

(C)  PretereBee*  and  Transfers  by  Baak- 
ravt,  and  AttnohmemCs  and 
Other  Liens, 

1 159  (Idaho)  A  bankrupt's  trustee,  to  recover 
an  alleged  preference,  must  prove  that  the  bank- 
nq>t,  while  insolvent,  and  within  four  months 
prior  to  bankruptcy,  made  the  transfer,  and 
that  the  creditor  receiving  it  would  thereby  ob- 
tain a  greater  percentage  than  other  creditors 
of  the  same  claBs.— Soule  v.  First  Xat.  Bank  of 
Aihton,  140  P.  1008. 

8  166  (Idaho)  A  trustee,  to  recover  an  alleged 
preference,  must  prove  that  the  creditor  receiv- 
ing it  had  reasonable  cause  to  believe  that  the 
transfer  wguld  effect  a  preference.— Soule  v. 
I'irst  Nat.  Bank  of  Ashton,  140  P.  1098. 

Under  Bankruptcy  Act  1808,  as  amended,  tiie 
intent  of  the  bankrupt  to  effect  a  preference  is 
immaterial.— Id. 

(B)  Aetlona  Tty  or  Aamlnst  Trustee. 

8303  (Idaho)  In  an  action  by  a  bankrupt's 
trustee  to  recover  an  alleged  preference,  the  bur- 
den  is  on  the  trustee  to  prove  that  the  creditor 
had  reasonable  cause  to  believe  that  the  trans- 
fer would  effect  a  preference.— Soale  t.  First 
Xat  Bank  of  Ashton,  140  P.  1008. 

T.  KIOBTS.  REMEDIES,  AND  DI8- 
GKABOB  OF  BAinUtUPT. 

8  308  (UUh)  Under  Bankruptcy  Act,  8  071. 
declaring  liens  obtained  against  an  Insolvent 
withio  four  months  of  his  adjudication  in  bank- 
ruptcy void,  held,  that  a  state  district  court  had 
no  power  to  condemn  the  wages  of  an  insolvent 
in  the  hands  of  a  garnishee,  against  bis  claim  of 
exemption,  within  four  months  of  the  filing  of 
bis  petition  in  bankruptcy. — Southern  Pac.  Co. 
V.  1.  X.  L.  Furniture  &  Carpet  Installment 
House,  140  P.  665. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  |  26;  Corporations,  8  123 ; 
Subscriptions,  8  10. 

II.  BANKINa  COBP0BATION8  AND 
ASSOCIATIONS. 

<B1)  InsolrenoT-  nnd  DIssolntlon. 

8  77  (Colo.)  In  an  action  by  the  receiver  of  an 
insolvent  state  bank  to  recover  property  alleged 
to  have  been  wrongfully  purchased  by  defend- 
ant's husband,  who  was  Its  president,  with  its 
funds,  evidence  Acid  to  sustain  a  finding  that, 
when  a  house  was  constructed  on  one  of  the 
lots  with  assets  of  the  bank,  no  legitimate  debt 
was  owing  to  defendant  by  ner  husband.— God- 
ding T.  Hall.  140  P.  166. 

Evidence  held  to  show  that  an  alleged  trans- 
fer of  land  by  the  husband  to  the  bank  in  pay- 
muit  of  his  overdraft  was  not  am  actual  nle 


to  the  bank,  bat  that  the  transfer  was  merely 
as  a  pretended  security. — Id. 

Evidence  held  to  sustain  a  finding  that  de- 
fendant's husband,  at  the  time  involved,  had 
actual  control  of  the  bank  and  conducted  its 
affairs  In  fraud  of  the  rights  of  the  depositors 
for  bis  own  bmeQt — Id. 

Evidence  held  to  sustain  a  finding  that  the 
president  fraudulently  used  the  bank^s  funds  to 
construct  a  house  upon  the  lot  involved  at  a 
time  when  he  was  largely  indebted  to  the  bank. 
-Id. 

m.  FITNOTIOnS  AND  DEAZJN08. 
(O)  Devoslts. 

8  139  (Utah)  Where  plaintiff  notified  a  bank 
not  to  honor  any  further  checks  drawn  on  her 
account  by  one  purporting  to  act  as  ber  agent, 
and  the  Imnk  honored  his  check  for  Hie  mtire 
amount  of  her  deposit,  it  cannot  escape  liability 
for  its  act  in  honoring  checks  on  other  funds 
subsequently  deposited,  upon  the  theory  that 
such  subsequent  deceit  constituted  a  new  ac- 
count to  which  plaintiff*B  directions  were  not 
applicable.— Stolf  T.  Commercial  Nat.  Bank, 
140  P.  115. 

$  154  (Utah)  In  an  action  by  a  depositor  who 
claimed  that  the  defendant  bauk  had  wrong- 
fully honored  checks  drawn  on  her  account  by 
one  purporting  to  act  as  her  agent,  evidence 
held  insufficient  to  show  that  the  bank  was 
justified  in  believing  that  the  agent  whose  au- 
thority had  been  revoked  was  entitled  to  draw 
checks.— StoU  v.  Commercial  Xat.  Bank,  140  P. 
115. 

Where  a  depositor  revoked  the  anthortty  of 
her  agent  to  oraw  checks,  and  he  sold  some  of 
her  prot>eTty,  depositing  the  proceeds  to  her 
account,  and  sending  her  a  check  therefor,  sign- 
ed in  her  name  by  himself  as  agent,  the  de- 
positor's presentation  of  the  check  for  payment 
after  retention  for  some  days  la  no  evidence 
sliowing  the  bank's  authority  to  cash  checks 
drawn  oy  the  agent  in  the  interim. — Id. 

(B)  Lonns  nnd  Dlseovnts. 

8  179  (CaLApp.)  Where  corporate  stock  indors- 
ed in  blank  and  delivered  to  a  broker  for  sale 
was  fraudulently  pledged  to  secure  an  advance- 
ment upon  a  draft  attached  to  the  stock,  the 
bank  rely  on  the  pledge  and  allow  the  br»- 
ker  to  witlidraw  other  sums  of  money  thereaft- 
er deposited,  tboogh  they  were  sufficient  to  have 
discharged  the  advancement  on  the  draft. — Uor- 
grage  t.  Xatiooal  Bank  of  California.  140  P. 
300. 

(F)  Bzeltansc*  Honer*  Seenrlttes*  um^i  In- 
vestments. 

8  189  (Cal.)  A  bank  can  rely  on  mistake  as  the 
defense  to  an  action  upon  a  cashier's  checli, 
though  tbe  mistake  was  not  a  mutnal  one.— 
National  Bank  of  California  v.  Bfiner,  140  P. 

27. 

A  finding  that  the  cashier  of  a  bank  gave  a 
check  pursuant  to  his  ''supposition"  that  tbe 
drawer  of  the  check,  in  exchange  for  which  the 
cashier's  check  was  given,  had  a  deposit  with 
tbe  bank  is  a  finding  that  the  cashier  believed 
the  drawer  had  sufficient  money  on  deposit  to 
meet  the  check. — Id. 

Evidence  and  findings  held  to  show  that  a 
cashier's  check  would  not  have  been  Issued  if 
the  bank  had  known  that  the  drawer  of  a  check, 
in  exchange  for  which  the  cashier's  cbed^  was 
given,  was  not  a  depositor  at  the  bank. — Id. 

The  giving  of  credit  to  a  debtor  of  plaintiff 
bank  by  it  in  reliance  upon  a  cashier's  check  is- 
sued by  the  defendant  bank  held  not  to  have 
changed  the  position  ot  the  plaintiff  bank  so  as 
to  prevent  the  defendant  from  relying  upcHl 
mistake  and  want  of  consideration  as  defenses 
to  the  cbedk.— Id. 

V.  SAVINGS  BANKS. 

8  293  (X.M.)  Seas.  Laws  1887,  c.  68,  8  14,  heU 
to  impose  no  IndividwU  UaUUt^^^^l^m^rs 
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in  a  anvingB  bank,  for  t^e  debt*  of  Bucfa  bank, 
where  tb«  oiisinal  lubacriben  have  paid  tb« 
full  par  Tala«  for  the  stock.— Jobm  t.  BauUn, 

140  P.  uao. 

BAR. 

See  Judgment.  H  684,  743. 

BASTARDS. 

See  JniT.  f  14. 

X.  nXEOXniCAOT  xk  oehebal. 

I  IS  (Kan.)  Whetiier  an  illegitimate  son  has 
been  so  recosnUed  bj  father  as  to  constitute 
a  "K«neral  and  notorious"  recornition  of  that 
relation  within  Gen.  St  1909.  ii  2900,  is  a  quea- 
tion  of  f»>t.— McLean  v.  McLean,  140  P.  847. 

m.  PBOOEEDIlfOS  mrPEB  BAS- 
TARDY U1W8. 

f  19  (Okl.)  A  bestBrdy  proceeding  under  Rev. 
Laws  1910,  c.  56,  art.  3,  is  special  and  in  the 
nature  of  a  ctvil  action ;    the  pleadings  and 

grooednre  being  governed  by  the  statutes  re- 
tting to  procedure  in  civil  actions. — Anderson 
T.  State.  140  P.  1142. 

S  49  (Okl.)  In  a  basUrdy  proceeding,  under 
Comp.  Laws  1909.  c.  13.  art.  3  (Bev.  Laws  1910, 
c  55,  art.  3),  the  residence  of  the  mother  with- 
in the  county  is  jurisdictional,  and  a  coinptaiut 
felling  to  allege  that  she  so  resided  wan  fatally 
defectVe.— Anderson  t.  State,  140  P.  1142. 

BENEnCIAL  ASSOCIATIONS. 

See  Bafldiiv  and  Loan  Amoef ationa ;  CMUti- 
tntional  Law,  |  92;  Insuranee,  f  719. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Bridence,  |  ITS. 

BEHING. 

Bee  Gaming. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILLS  AND  NOTES. 

See  CorporaHona.  if,  414.  482;  Estoppel,  f  72; 
Evidence,  H  18,  459;  BxecutorB  and  Admin- 
istrators, f  ^ ;  Husband  and  Wife.  IS  150. 


254,  268,  270;  Pleading, 
44 ;  Principal  and  Snre^, 


248;  Pledges,  % 
~~    Saleu,  S  409. 


I,  BJi«VIUTBS  AXD  VAXJDITT. 

,  (A)  Form  mnil   Contentn  of  Bl]l>    of  Bx- 
cluiMse,  Drmttm,  Ctae«lcaT  »ad  Orders. 

{ 26  <Utab)  A  bank  which  cashes  for  the 
payee  a  draft,  on  its  face  that  of  G.  on  E.. 
though  knowing  O.  was  a  buyer  for  E.,  may  re- 
cover thereon  of  O.  as  drawer,  it  not  knowing 
or  having  notice  that  it  was  given  for  goods 
sold  by  the  payee  to  £.,  or  that  it  was  not 
drawn  by  G.  for  Ids  own  benefit.— Merchants' 
Bank  v.  Ooodfellow,  140  P.  769. 

(C)  Baeeatlon  aaA  Dollverr. 

i64  (Colo.)  Under  Rev.  St.  1908,  I  4479,  pro- 
ing  that,  as  between  the  Immediate  parties, 
the  delivery  of  a  negotiable  instrument  may  be 
shown  to  have  been  conditional,  the  maker's 
answer,  alleging  that  the  oote  sued  on  by  the 
payee  was  delivered  on  condition  that  it  should 
not  be  obligatory  if  a  certain  condition  be  met, 
and  that  soob  conditttm  was  mei^  stated  a  suffi- 
cient defense,  if  proven.— Sayre  t.  Leonard,  140 
P.  196. 


H.  OOnSTRUGTION  AND  .OPEBATXOR. 

8  119  (Utah)  A  draft  signed  jG.,  though  hav- 
ing the  name  EX  both  in  its  upper  and  lower 
left-hand  comer,  is  on  its  face  the  draft  of 
G..  and  not  of  E.— Merchant^  Bank  t.  Good* 
fellow.  140  P.  759. 

i  129  (Cal.)  Where  the  maker  of  a  note  mail- 
ed on  an  Interest  day  a  check  for  the  interest 
to  the  payee,  who  leorfved  It  on  the  followtnc 
day.  after  he  bad  directed  his  attorney  to  notf 
fy  the  payee  of  his  election  to  declare  the  en- 
tire sum  due,  and  the  notice  from  the  attorney 
was  received  by  the  maker  the  next  day,  the 
maker  tendered  payment  of  interest  beftnv  the 
exercise  of  the  option.— Stalder  v.  Riverside 
Groves  &  Water  Co..  140  P.  252. 

The  payee  of  a  note  stipulating  that,  on  the 
failure  to  pay  any  interest  when  due,  the  princi- 
pal and  interest  may  at  his  option  be  declared 
due  muat  do  some  act  to  indicate  an  exercise  of 
the  option,  and  the  giving  of  a  notice  to  fix  the 
rights  of  the  parties  must  be  received  by  the 
maker  before  be  tenders  payment  of  matured 
interest— Id. 

The  right  of  the  payee,  in  a  note  on  default 
in  the  interest,  to  declare  the  entire  sum  due 
at  hie  option  may  be  claimed  or  waived,  and, 
until  claimed,  the  maker  may  terminate  the 
il^ht  by  a  proper  tender  of  overdue  interest. 

m.  MODIFIOATIOir.  RENEW  AX,  AHD 
BESCI88ION. 

i  140  (Aria.)  Under  Negotiable  Instruments 
Act,  an  accommodation  maker  is  not  discharged 
by  an  extension  of  the  time  of  payment,  pursu- 
ant to  an  agreement,  made  wltiiotit  bts  knowl- 
edge, by  the  holder  and  principal  maker.— Cow- 
an v.  Ramsey,  140  P.  601. 

TV.  NEGOTIABIUTT  AND  TRAKSFCR. 
(A)  Kmstrmmemta  NeKotl»ble. 

i  160  (Okl.)  A  note  executed  prior  to  the  act 
taKing  effect  June,  1911,  and  containing  a  pro- 
visloD  for  attorney  fees,  is  nonnegotiable. — 
American  Nat.  Bank  v.  Halsell,  140  P.  390. 

(C)  Trmnster  Wlthoat  Indoraement. 

1209  (Colo.)  Independent  of  Rev.  St  1908, 
I  4S12.  if  the  rights  of  creditors  are  not  involv- 
ed, a  note  may  be  transferred  by  way  of  gi^t 
or  for  value  by  delivery  without  indorsement, 
so  as  to  vest  at  least  the  transferrer's  title  in 
the  transferee.— Lane  v.  Lane.  140  P.  804. 

V.  RIGHTS  AND  I.IABII.ITIES  ON  IN- 
DORSEKENT  OR  TRANSFER. 

(B)  iMdonement  for  Traaater. 

1 277  (Okl.)  That  the  maker  of  a  note  is  not 
liable  thereon  because  of  fraud  In  Its  procure- 
ment does  not  defeat  the  liability  of  the  payee 
to  the  holder,  where  such  payee  participated  in 
the  fraud.— American  Xat.  Bank  v.  Halsell,  140 
P.  399. 

(D)  Bo«a  Fide  FarokMora. 

SS7I  (WashJ  Where  the  wItss  of  the  nmn- 
bers  of  a  firm  indorsed  their  names  on  the  back 

of  a  note  given  by  their  husbands  for  a  firm 
debt,  the  wives  were  accommodation  parties,  as 
defined  by  Rem.  &  Bal.  Code,  i  3420,  and  were 

Krsonally  liable  to'  the  payee  and  to  a  holder 
r  value,  even  with  notice  that  they  were  ac- 
commodation parties.— Northern  Bank  Sc.  Trust 
Co.  T.  Graves^  140  P.  328. 

VUL  AOTIOVS. 

1 462  (Golo.App.)  A  complaint,  In  an  action 
on  a  note  which  sets  out  the  note  and  allegps 
that  the  indorsement  of  payment  thereon  by  a 
new  note  was  fraudulent  and  that  the  original 
note  has  not  been  paid  and  is  in  force,  advises 
the  surety  on  the  original  note  that  plaintiff 
seeks  a  recovery  thereon.— Agnew  v.  Mathieson, 
140  P.  484. 
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}49i  (Or.)  TeBtimony  lliat  tin  note  sued  on 
has  been  aasigned  to  a  third  party  is  rebutted 
by  the  prodaction  of  the  note  in  evidence,  and 
does  not  prevent  a  recovery.— Hewitt  v.  An- 
drews, 140  P.  437. 

9  491  (Utah)  A  bolder  of  notes,  who  obtains  a 
judgment  thereon,  has  no  lesal  right  to  retain 
possession  of  the  notes,  and  any  presumptltni 
arising  from  the  posBession  of  the  notes  is  with- 
out any  force  as  to  htm.— Utah  CJommercial  & 
Savings  Bank  t.  Fox.  140  P.  060. 

1 519  (Or.)  A  defense  that  defendant  paid 
plaintiff  a  certain  snm  for  gasoline  whieb  was 
not  delivered  is  not  sustained  by  testimony  that 
defendant  paid  for  a  certain  quantity,  without 
stating  the  price.— Hewitt  v.  Andrews,  140  P. 
4S7. 

§  520  (Okl.)  Evidence,  in  an  action  on  a  note, 
held  insufficient  to  show,  as  to  the  contract  pur- 
suant to  which  the  note  was  given,  a  mutual 
mistake  of  law  from  which  relief  could  be  had. 
—Northwest  Thresher  Co.  v,  McMinch,  140  P. 
1170;  Same  T.  Prultt,  Id.  1178;  Same  y.  Bell, 
Id.  1174. 

S  523  (Colo.)  Evidence  A'eld  to  show  a  parol 
transfer  and  delivery  ot  notes. — Lane  v.  Lane, 
140  P.  804. 

f  S23  (Wash.)  In  an  action  on  a  note  Indorsed 
over  to  a  third  person,  but  later  returned  to 
plaintiffs,  evidence  held  to  show  that  plaintiffs 
were  the  owners.— Carr  v.  Bonthius,  140  P. 

339. 

1 527  (Utah)  Bvidenee  held  to  show  that  a 
note  sued  on  had  been  paid  before  the  com- 
mencement of  the  action. — Utah  Commercial  ft 
Savings  Bank  v.  Fox,  140  P.  660. 

S  539  (CaL)  Findings  that  a  note  was  g^ven  In 
settlement  for  failure  to  pay  an  installment 
due  on  a  contract  for  the  purchase  of  land, 
and  that  the  vendor  had  sold  the  land  prior  to 
the  execQtion  of  tiie  note  and  concealed  that 
feet  from  the  makers  thereof,  but  which  do  not 
state  that  the  maker's  ri|[htB  under  the  con- 
tract were  not  preserved  in  the  sale,  do  not 
establish  a  defense  to  the  note.— Brimmer  v. 
Salisbury,  140  P.  30. 

BOARDS. 

See  Colleges  and  Universities,  ||  7,  10 ;  High- 
ways. S{  19,  41,  99%. 

BONA  FIDE  PURCHASERS. 

See  BiUa  and  Notes,  |  371;  Corporations,  f  149. 

BONDS. 

See  Appeal  and  Brror.  «{  374, 1231,  1232;  At- 
tachment, SS  298,  345-352;  Constitutional 
Law.  »  230 ;  Costs.  S  123 ;  Counties,  Sf  105, 
173-175;  Damages,  9  150;  Factors,  {  2%: 
Intoxicating  Liquors.  S  108;  Justices  of 
the  Peace,  I  164;  MuniciDal  Corporations, 
«  346,  907:  Pleading,  I  373;  Principal  and 
Surety ;  Keceivers,  |f  67,  58,  212,  218; 
plevin,  fi§  120, 123;  Waters  and  Water  Co 
ei^  1230. 

BOOM  COMPANIES. 

See  Logs  and  Logging,  1 18. 

BOUNDARIES. 

Sea  Vendor  and  Purchaser,  S  834. 

I.  DESCBIPTIOH. 

i  t3  (CalApp.)  The  "usual"  or  "ordinary" 
high-water  mark,  constituting  the  boandan  of 
one's  lands  on  a  tide  hay  is  not  the  limit  of  the 
monthly  spring  tides,  but  the  limit  reached  by 
the  neap  tides.— Forgeus  v.  Santa  Cruz  County, 
140  P.  1092. 

120  (Wash.)  Where  the  dedicators  of  plat- 
ted streets  and  alleys  expressly  reserve  the  fee, 
a  warranty  deed  of  the  lota  acourding  to  the 
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plat,  vithont  feesmttdt  w  exceiHion,  will  >tIU 
pass  the  fee  to  the  streets,  as  rc«ands  right  to  the 
streets  on  their  aohsequent  vacation.— Bradley 
V.  Spokane  &  I.  E.  B.  Co..  140  P.  68& 

n.  EVIOENCII,  ASOEBTAINMENT.  MXO 
E8TABI.ISHMEirr. 

J 37  (CaLApp.)  Evidence,  in  an  action  in- 
ving  the  Bonthem  boundary  of  plaintiiTs 
land,  depending  oa  the  northern  limit  of  Mdi- 
nary  high  water  in  a  tide  hay,  Md  not  to  au- 
thorise the  finding  that  it  was  as  far  north  as 
the  southerly  boundary  of  a  highway,  granted 
by  plaintiff's  predecessor  in  title.— Forgeua  v. 
Santa  Crus  County,  140  P.  1092. 

1 37  (Idaho)  In  an  action  to  determine  bound- 
ary line  between  homestead  entrleSf  evidence 
held  to  sustain  Judgment  for  plaintiff.- lUelurd- 
son  T.  Bohney,  140  P.  1100. 

1 43  (Idaho)  A  decree  which  adjudges  that  a 
certain  row  of  trees  three  feet  in  diameter  con- 
stitute the  line,  and  that  the  line  of  one  tract 
is  the  east  side  of  the  row  of  trees,  and  the 
line  of  the  adjoining  tract  i«  the  west  aide  <a 
such  row,  Jkela  not  suffldeBtly  spedfiA—Biln- 
tott  T.  Steele^  140  P.  HZ, 

BREACH. 

S«^OKitnwb^|^^(g^g|^  Insurance,  f  2Bi; 

BRIBERY. 

1 3  (OkLCrjimK.)  In  a  prosecution  <^  defend- 
ant for  holding  huiself  out  as  an  ofBcer  under 
color  of  authority,  and  soUdtiog  and  accepting 
a  bribe,  it  was  no  defense  that  Be  had  no  right 
to  act  as  such  officer^Ez  parte  Winters,  140 
P,  IM. 

BRIDGES. 

See  Couatlei.  1 16. 

BRIEFS. 

See  Appeal  and  S^r,  U  767-778;  Criminal 
Law,  H  U80,  11S2,  1182. 

BROKERS. 

See  Appeal  and  Error,  {  1066;  Banks  and 
Banking,  f  179 ;  Constitationel  Law,  ff  203. 
230.  290 ;  Courts,  f  163 ;  Factora;  Inanranoe, 
8  2d ;  Statutes,  (  84. 

n.  EMPIiOTMEm  AHD  AUVHOIUTT. 

1 10  (CaL)  A  contract  making  a  broker  the 
owner's  agent  to  certain  real  estate  "for 
the  term  of  thirty  days  from  date,  and  until 
this  agreement  ia  canceled  in  writing  by  ten 
days'  notice,"  could  not  be  revoked  within  the 
30  days  if  Uie  broker  had  expended  money  and 
effort  in  seeking  a  purchaser,:— 4^  t.  Ceachi. 
140  P.  948. 

1 10  (Okl.)  A  contract  that  a  bn^  should 
recerve  a  named  per  cent  for  selUng  land  and 
have  a  definite  interest  in  the  remaining  lots 
after  a  sufficient  numiier  to  satisfy  a  mortgage 
were  sold,  he  to  pay  all  sale  expenses  and  one- 
baif  of  the  mortgage  indebtedness,  held  to  cre- 
ate merely  the  relationship  of  principal  and 
ag«it  which  could  be  terminated  at  will  of  the 
prindiMsL- McKcOop  T.  Dewita,  140  P.  IIOL 

m.  DUTIB8  Aim  UABXUnBS  TO 

pbhtoipai.. 

t  31  (Or.)  A  contract  of  sale  by  a  real  estate 
agent  for  bis  own  benefit  to  one  who  acted  ftir 
him,  which  omitted  a  provision  desired  by  the 
owner  and  was  never  ratified,  is  not  Undlng  on 
the  owner,— Kockenberg  t.  Durkee,  140  P.  827. 

OOMPEMaATIOH  AHO  XJBH. 

1 49  (Cal.)  A  real  estate  broker's  obligation 
was  fully  performed  when  he  procured  from  a 
prospective  purchaser  aa  enforceable  contract 
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to  puKhase  at  the  agreed  price,  and  it  was  do 
concern  of  tiie  owner,  who  agreed  that  the  bro- 
ker should  receive  all  over  that  amoant,  that 
the  excess  was  in  the  form  of  froit  that  the 
purchaaer  agreed  should  go  to  the  broker,  rath- 
er than  money.— Sill  t.  Cfeschi,  140  P.  049. 

S5I  (Or.)  Where  a  broker  is  employed  to 
make  sale  and  execute  a  binding  contract  of 
sale,  that  he  broagbt  together  the  owner  and  a 
purchaser  who  made  a  payment  does  not  enti- 
tle him  to  commission  where  the  sale  is  not 
ronsnmmmted^— Gnnningliant  t.  Fri«ndl7>  140  P. 
989. 

i  54  (Okl.)  A  real  estate  broker  is  entitled  to 
his  commission  when  he  procures  a  purchaser 
ready,  willing,  and  able  to  purchase  on  the 
terms  agreed  on.— Everett  v.  CJombs,  140  P.  152. 

f7l  (Cal.)  Where  a  broker  who  was  to  re- 
ceive all  over  an  agreed  price  as  bis  commission 
procured  a  purchaser  who  agreed  to  pay  the 
agreed  price,  and  to  pay  for  the  growing  fruit 
in  addition,  but  the  owner  refusec  to  carry  out 
the  contract,  the  measure  of  the  broker's  com- 
pensation was  ib»  value  of  such  fruit.— Sill  t. 
Cesehi,  140  P.  949. 

V.  A0TIOK8  FOR  COMPEirSATION. 

182  (Gol(^AppO  Unless  specially  pleaded,  the 
daf^idant,  in  an  action  by  a  broker  for  ctnnmis- 
sioQ  earned  by  producing  a  purchaser  to  whom 
defendant  refused  to  convey,  cannot  rely  on 
revocation  of  authority  to  sdl.- Manser  t.  Hur- 
dle. 140  P.  479. 

182  (Or.)  In  an  action  for  commission  on  a 
sale  which  failed  because  of  refusal  of  title  of- 
fered, defects  in  the  title  must  be  made  spe- 
cific issues,  and  plaintiff  must  allege  in  what 
respects  the  abstract  ia  defective. — Cunningham 
T.  Frindly,  140  P.  989. 

S  86  (Cal.)  Evidence,  in  an  action  by  a  real 
estate  broker  for  commissions,  held  suntdent  to 
support  a  finding  that  the  contract  sued  on  had 
not  been  canceled,  that  plaintiff  had  ijerform- 
ed  his  part  of  the  contract  so  as  to  entitle  him 
to  the  commission  agreed  upon,  and  to  support  a 
Terdict  for  $2,000.— Sill  v.  Cesehi,  140  P.  949. 

!|  88  (Cal.)  In  an  action  by  a  broker  for  com- 
saions,  an  instruction  that  one  who  signs  a 
contract  drafted  by  his  own  adviser  cannot  say 
be  did  sot  understand  it  was  not  In  conflict 
with  another  that  plaintiff  could-  not  recover  if 
defendant  understood  that  his  apple  crop  was 
reserved,  where  the  first  related  to  defendant's 
clabn  that  be  did  not  know  tbat  he  was  sign- 
ing a  contract^Sm  t.  Cesehi,  140  P.  949. 

I  88  (Colo.App.)  In  an  action  by  a  broker  for 
commission  earned  by  producing  a  purchaser  to 
whom  defendant  refused  to  ctmvey,  evidence 
hM  not  to  ratee  the  iasne  of  revocation  of  au- 
thority to  sell^Mauser  v.  Hurdle,  140  P.  479. 

f  88  (OkL)  In  an  action  by  brokers  for  a  com- 
mission, an  instruction  to  find  for  plaintiffs  If 
iJaey  procured  a  person  ready,  willing,  and  able 
to  purchase  on  the  "terms"  authorised,  held  not 
erroneous  for  failure  to  use  the  expression  "ex- 
act tenns,"— Thompson  v.  De  Long*  140  P. 
421. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  Constitutional  Law.  |  328;   Evidence.  SS 
20,  83. 

I  2  (Utah)  The  state  may  exercise,  under  the 
police  power,  supervision  and  inspection  over 
building  and  loan  associations  greater  than  over 
ordinary  business  corooiations.— Union  Savings 
&  Investment  Co.  v.  District  Court  9t  Salt  Lake 
County,  140  P.  221. 

46  (Utah)  An  individual  shareholder  in  a 
building  and  loan  association  may  maintain  an 
action  to  prevent  Its  officers  from  doing  some 
forbidden  act,  or  from  continuing  a  course  of 


mJamanagement  of  its  aifairs  or  to  require  the 
association  to  obey  tbe  statute,  or  for  the  pur- 
pose of  obtiuniiig  a  Judgment  against  the 
sociatlon.— Union  Savings  &  Investment  Co.  v. 
District  Court  of  Salt  I«ke  GoiBBtr,  140  P. 
221. 

§  42  (Utah)  Whenever  a  building  and  loan  as- 
sociatioQ  la  declared  Insolvent,  its  right  to  col- 
lect  the  installments  payable  by  its  members 
ceases,  and  the  mortgages  of  borrowing  members 
at  once  become  due  and  payable  and  may  be 
foreclosed.— Union  Savings  ft  Investment  Co.  v. 
District  Court  of  Salt  Lalra  County,  140  P. 
221. 

i  45  (Utah)  The  remedy  given  by  Comp.  Laws 
1907,  I  400,  providing  for  the  dissolution  of  do* 
mestic  building  and  loan  associations  is  exclu- 
sive, and  the  courts  cannot  appoint  a  receiver 
to  wind  up  the  affairs  of  such  associations  at 
the  request  of  one  or  more  shareholders.— Union 
Savings  &  Investment  Co.  v.  District  Court  of 
Salt  Lake  County,  140  P.  221. 

The  right  to  dissolve  a  corporation  and  wind 
up  its  affairs  for  any  cause  against  its  con- 
sent belongs  to  the  sovereign  state  alone,  and, 
in  the  absence  of  an  express  statute  to  tbat  ef- 
fect, tbe  courts  have  no  power  to  dissolve  audi 
corporation  at  the  instuice  of  an  individual 
suitor.— Id. 

An  action  by  a  shareholder  to  secure  the  ap- 
pointment of  a  receiver  to  wind  up  the  business 
of  a  building  and  loan  association,  while  not 
technically  an  action  to  dissolve  the  associa- 
tion, has  practically  that  effect,  and  cannot  be 
entertained  by  the  courts. — Id. 

The  danger  that  a  shareholder  In  a  building 
and  loan  association  may  suffer  irreparable  in- 
jury through  tlte  failure  of  the  Attorney  Gen- 
eral to  wind  up  the  affairs  of  the  association,  as 
required  by  Comp.  Lawa  1907,  i  400,  does  not 
authorize  an  action  for  that  purpose  by  the 
shareholder.— Id. 

Before  an  action  for  tbe  dissolution  of  a 
bulling  and  loan  aasoclation  Is  brought  under 
Comp.  Laws  1907,  {  400,  tbe  association  should 
be  given  an  opportunl^  to  correct  any  idiuses 
in  its  management,  unless  its  affairs  are  such 
that,  in  tbe  opinion  of  the  Secretary  of  State  or 
Attorney  General  they  cannot  be  corrected.— Id. 

It  Is  tbe  duty  of  the  Attorney  General  to 
bring  an  action  under  Comp.  Laws  1907,  %  400, 
to  dissolve  a  building  and  loan  association  if  it 
is  made  to  appear  that  tbe  association  ia  not 
coinplying  with  the  law,  although  tbe  Secretary 
of  State  refuses  to  perform  the  duties  imposed 
upon  Iilm  by  that  section.— Id. 

BURDEN  OF  PROOF. 

See  Trial,  S  25. 

CANCELUTION  OF  INSTRUMENTS. 

See  Corporations,  H  80,  83  ;  Deeds,  |  211 ;  In- 
surance, 31  229.  232 ;  Mines  and  Minerals,  | 
78 ;  Qnletliig  Title ;  Beformation  of  Instmr 
mmts. 

I.  RIGHT  OF  ACTION  AHS  DEFENSES. 

C8  (Mont.)  Under  Bev.  Codes.  S  6115,  plain- 
tiff must  show  tiiat  injury  may  result  if  the  in- 
strument is  outstanding,  in  order  to  have  it  caur 

celed.— Hicks  v.  Rupp,  140  P.  97. 

XL  PBOCEEDIHOS  AND  BELIEF. 

1 37  (Mont.)  A  complaint,  in  a  suit  to  cancel 
a  contract  to  convey  Und,  which  did  not  allege 
that  the  contract  was  in  writing,  or  that  It 
was  executed  so  as  to  be  entitled  to  record,  bat 
alleged  that  defendant  renounced  liability  there- 
under, and  that  plaintiffs  rescinded  it  and  re- 
sumed possession,  held  insufficient. — Bleka  t. 
Rupp.  140  P.  97. 


CARGO. 


See  Shipping. 
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CARNAL  INTERCOURSE. 

See  Adultexf.  |  14. 

CARNAL  KNOWLEDGE. 

See  Rape, 

CARRIERS. 

See  Damagea,  {S  20,  208;  Eridenceb  1  127; 
Larceny.  {  40. 

n.  OABRXAOB  OF  GOODS. 

(1)  ConneetlBv  Carriers. 

( 174  (Okl.)  Under  Comp.  Laws  1909,  |  614, 
a  common  carrier,  accepting  freight  for  a  place 
beyond  its  usual  route  unless  lie  stipulates  oth~ 
erwiae,  moat  deliver  it  at  the  end  of  its  route 
to  another  competent  carrier ;  the  initial  car- 
rier's liability  ceasing  on  such  deUvery.— St 
Louis  &  S.  F.  Ry.  Co.  v.  Close,  140  P.  1176. 

(  176  (Okl.)  Under  Const,  art.  9,  §  3,  a  con- 
necting carrier  cannot  avoid  liability  for  delay 
in  foTwardins  a  shipment  because  of  an  alleged 
excessive  freight  charge ;  it  not  being  bound  to 
collect  more  than  the  legal  charges  and  being 
authorized  to  adjust  the  same  after  collection. 
—St.  Louis  &  a.  T.  Ry.  Co.  v.  Close.  140  P. 
117& 

Where  a  carrier  receives  freight  to  be  shipped 
beyond  its  line  under  a  bill  providing  that  its 
agent  must  not  receipt  beyond  points  on  the  cai^ 
rier's  own  road  and  such  freight  is  promptly  de- 
liv<>red  to  a  connecting  earner,  the  initial  car- 
rier is  not  liable  (or  delay  of  the  connecting 
carrier.— Id. 

§  177  (OH.)  Under  Comp.  Laws  1909.  %  514, 
an  initial  carrier,  on  accepting  an  interstate 
shipment  to  a  point  beyond  its  line,  must  de- 
liver to  the  next  connecting  carrier,  and,  hav- 
ing made  snch  delivery,  its  liability  ceases.— 
Chicago,  B.  I.  ft  P.  Ry.  Co.  y.  Dlggs,  140  P. 
1160. 

Where  freight  addressed  to  a  place  beyond  the 
line  of  the  initial  carrier-is  lost  or  injured,  such 
carrier  will  be  liable,  unless,  within  a  reason- 
able time  after  demand,  it  affords  satisfactory 
proof  to  the  consignor  that  the  loss  did  not  oc- 
cur while  such  goods  were  in  its  possession. — Id. 

f  185  (Okl.)  Where  goods  shipped  over  several 
connecting  lines  are  found  to  be  injured  at  des- 
tinadoD,  tliere  is  no  presumption  tbat  the  in- 
jury occurred  on  the  line  of  the  first  carrier. 
-Chicago.  B.  I.  A  P.  By.  Co.  Dlggs,  140  P. 
1160. 

m.  CA&BZAOE  OF  UVZ  STOCK. 

5218  (Kan.)  In  an  action  for  damages  from 
ay  in  transportation  of  live  stock,  held  er- 
ror to  instruct  tbat  if  the  damages  were  the 
result  of  defendant's  failure  to  comply  with 
»en.  St  1909,  H  7116,  7117.  requiring  trans- 
portation of  lire  Btock  at  not  less  than  15  miles 
per  hour,  then  plaintiff's  failure  to  give  notice 
of  claim  before  removal  of  the  stuck,  as  requir- 
ed by  the  shipment  contract,  would  be  no  de- 
fense.—fiiles  v,  Atchison,  T.  &  S.  F.  By.  Co., 
140  P.  875. 

Shrinkage  in  weight  occasioned  by  the  un- 
necessary length  of  time  the  cattle  were  on 
the  ruad  held  to  be  an  "injury  during  trans- 
portation" within  a  condition  of  the  uiipment 
contract  requirmg  the  shipper  to  give  notice 
in  writing  of  his  claim  beiore  removal  of  the 
stock  as  a  condition  precedent  to  his  right  to 
recover  damages  for  fnjary  during  transporta- 
tion.— Id. 

IV.  GABBI&OB  OF  PASSENOEBS. 

(A)  Relation  Between  Carrier  nnd  Pns- 
■envcr. 

1236  (Mont.)  Under  Bev.  Codes,  ||  6038, 
0047,  where  it  was  shown  that,  though  railway 
engineer  saw  signal  to  stop,  he  failed  to  stop 
for  a  pasHenger,  exemplary  damages  might  be 
awarded  if  the  jury  found  oppression,  malice  or 


fraud,  section  4326  not  limiting  damages  to 
actual  compensation. — Buries  v.  Oregon  Short 
Line  R.  Co.,  140  P.  513. 

In  an  action  for  carrier's  failure  to  stop  train 
on  signal  for  i^assenger  suffering  from  internal 
hemorrhage,  evidence  that  there  were  no  accom- 
modations at  the  place  where  she  was  ciHnpelled 
to  wait  for  the  next  train  held  admissible. — Id. 

S  239  <Okl.)  That  no  fare  waa  paid  for  a  child 
riding  with  an  adult  with  the  consent  of  the 
omductor  did  not  prevent  tier  from  being  a  paa- 
Bcaiger.— SL  Louis  A  8.  F.  B.  Oo.  T.  Fitts,  140 
P.  144. 

f  246  (OaLApp.)  In  an  action  for  the  death  of 
a  passenger  on  a  street  car  in  a  ooUialon,  evi- 
dence held  to  sustain  a  finding  that  decedent 
was  on  the  car  at  the  time  of  the  ooUlsion.— 
Bond  V.  United  Bailroads  of  San  Frandsco, 
140  P.  982. 

A  person  on  a  street  car  is  presumptively  a 
passenger,  in  the  absence  of  couDtemuling  cir- 
cumstances.—Id. 

(D)  Personal  Injnrles. 

(286  (Cal.)  City  ordinance  requiring  eleva- 
tors to  be  provided  with  hatchways  and  auto- 
matic doors  held  to  apply  only  to  elevators  con- 
structed or  installed  subseouent  to  .Its  passage 
and  not  inclosed  In  shafts.— Kanffman  t.  Hachln 
Shirt  Co..  140  P.  15. 

{ 305  (Cal.)  Violation  of  ordinance  requiring 
elevator  doors  to  open  only  from  the  inside  fteltf 
not  the  proximate  cause  of  an  accident  to  a  per* 
son  who  left  the  elevator  to  deliver  a  package 
and  fell  down  the  shaft  upon  his  return,  where 
the  door  was  open  when  he  reached  that  floor. 
— Eauffman  t.  Machin  Sbirt  Co.,  140  P.  15. 

1305  (CaLApp.)  Where  the  negligence  of  the 
grlpman  operating  one  car  colliding  with  an- 
other car  was  at  least  a  contributory  cause  of 
the  collision,  and  continued  up  to  the  very  time 
of  the  collision,  the  fact  that  the  passing  of  wo- 
men in  front  of  the  other  car  was  a  proximate 
cause  of  the  accident  did  not  relieve  the  com- 
pany of  liability  for  the  dea^  of  a  passenger 
in  Uie  oolllsion. — Bond  v.  United  Bailroads  of 
San  Francisco.  140  P.  082. 

{314  (Cal.)  Allegation  that  elevator  and  shaft 
were  to  all  appearances  in  the  same  condition 
in  which  person  left  them  shortly  before  Aeld 
not  to  negative  negligence  on  bis  part  in  walk- 
ing into  the  shaft;  the  elevator  having  been 
moved.— Kaalfmu  Machin  Shirt  Go-  140  P. 
15. 

1316  (Cel.App.)  Where  a  street  car  passen- 
ger was  injured  fn  a  collision  between  cars,  the 
presumption  cit  actionable  negligence  arose,  and 
the  carrier,  to  escape  liability,  roost  show  that 
the  accident  was  without  negligence  <m  its  part. 
—Bond  V,  United  Bailroads  of  San  Francisco, 
140  P.  982. 

}3I6  (Okl.)  Where,  in  an  action  for  injuries 
to  a  child  passenger  from  a  sodden  jerk  of  the 
train,  the  burden  was  on  defendant  to  show  tbat 
the  exercise  of  due  skill,  foresight,  and  diligence 
could  not  have  prevented  the  accident.— St 
Louis  &  S.  F.  B.  Co.  v.  Fitts,  140  P.  144. 

$  318  (CalApp.)  in  an  action  for  the  deatt  of 

a  street  car  passenger  in  a  collision  between 
cars,  evidence  held  to  support  a  finding  of  neg- 
ligence in  the  operation  of  the  cars. — Bond  v. 
United  Bailroads  of  San  Francisco,  140  P.  9S2. 

1 320  (Okl.)  Where  plaintitrs  evidence  in  a 
passenger's  action  for  injuries  made  out  a  prima 
facie  case,  the  court  properly  refused  to  take 
the  case  from  the  jury,  though  such  evidence 
was  rebutted  by  that  of  the  carrier. — St.  Louis 
&  S.  F.  B.  Co.  V.  Fitts,  140  P.  144. 

§  320  (Wash.)  Whether  a  street  ear  was  neg- 
ligently started  with  a  sudden  jerk  so  aa  to 

cause  Injury  to  a  passenger  attempring  to  board 
the  car  held  for  the  jury.— Atwood  v.  Washing 
ton  Water  Power  Co..  140  r.  S4&.  . 
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(B)  Comtrlbntory  HeffllireJBM  •<  Psnon  la- 
JurcA. 

S  326  (Cal.)  Person  using  elevator  who  taw 
that  door  was  open  when  he  reached  a  floor, 
held  guilty  of  negligence  in  walldog  into  the 
i^ft  on  his  return,  aasuming  that  an  ordinance 
required  an  automatic  device  which  wooW  close 
the  door  when  the  elevator  was  moved,  as  be 
bad  notice  that  there  was  no  such  device  or 
that  it  was  not  in  working  order.— Ka  off  man  v. 
Machin  Shirt  Co.,  140  P.  IB. 

A  boy  15  years  old,  living  and  working  in  a 
large  city  where  hundreds  of  elevators  were  in 
dally  use,  and  who  •  was  «ufacieDtly  experienced 
to  ran  an  elevator  in  safety  to  the  fourth  story 
of  a  building,  was  charged  with  the  dDty  of 
exercising  ordinary  oautlon  in  entering  an  ele- 
vator.—Id. 

CASE-MADE. 

Bee  Appeal  and  Error,  H  664,  671. 

CATALOGUES. 

See  Colleges  and  TTuivendtieB.  |  9. 

CAVEAT  EMPTOR. 

See  Sales,  S  41. 

CERTIFICATE. 

See  Pnblle  Lands,  H  41,  S4. 

CHALLENGE. 

See  Jury,  }  85. 

CHAMPERTY  AND  MAINTENANCE. 

i  7  (Okl.)  Where  land  in  the  adverse  posses- 
sion of  another  is  conveyed,  the  mle  against 
champerty  does  not  prevent  the  grantee  from 
suing  in  his  grantors  name  to  recover  from 
the  adverse  bolder.— Gannon  v.  Johnston,  140 
P.  430. 

CHANCERY. 

See  Bquitr- 

CHANGE  OF  VENUE. 

See  Criminal  Law.  H  187,  1144,  IISO;  Tenue, 
li  36,41. 

CHARGE. 

See  Waters  and  Water  Coorses.  I  203. 
To  inry.  see  Criminal  Law.  H  766-823 ;  Trial, 
fl  lfff>205. 

CHARITIES, 
n.  ooHSTsnoTxmr  apmiiimtba- 

TION,  AHS  SKTOBOEHEMT. 

{39  (Wash.)  Purpose  of  an  unincorporated 
association,  known  as  the  Brotherhood  of  the 
Co-Operative  Commonwealth,  held  abandoned, 
where  for  seven  years  it  did  not  hold  meetings 
or  attempt  to  organize  any  local  bodies  as  pro- 
vided by  'its  constitution,  and  where  all  the 
members  were  In  default  under  the  by-laws. — 
Burgess  v.  Feth.  140  P.  351. 

CHARTER  PARTIES. 

Sec  Shipping.  H  89,  68. 

CHATTEL  MORTGAGES. 

I.  BEQtnSITES  AMD  TAUDITT. 

(A)  Hatnra  kmA  BaaemUalB  •!  I'nuusfeM  9t 
Chattela  Seesrttr* 

1 17  (Cal.App.)  Where  R.  had  possession  of 
an  antooM^ile  belonging  to  defendant,  R.'s  act 
In  mortgaging  the  machine  did  not  affect  de- 


fendant's ownerahip, — Greene  v.  Cannlcbael,  140 
P.  45. 

One  in  possession  of  a  chattel  under  a  con- 
tract of  conditional  sale,  by  attempting  to  sell 
or  create  a  lien  thereon,  cannot  impair  the  rii^ts 
of  the  owner.— Id. 

m.  CONSTKHOTIOK  AH3>  OP£BA. 
TIOH.. 

(D)  Idea  mmA  Prlorltr. 

I  138  (OkL)  Where  H.  hdd  a  chattel  mort- 
gage, and  R.  procured  a  second  mortgage  there- 
on, and  H.  thetx  took  the  property  in  satisfac- 
tion of  his  mortgage,  instead  of  foreclosing  pur- 
suant to  Ind.  T.  Ann.  St  1899,  S  3070,  and  re- 
sold the  property  to  one  of  the  mortgagors  while 
R.'b  mortgage  was  in  force,  taking  a  mortgage 
to  secure  the  price,  held,  that  H.  s  first  mort* 
gage  was  satisfied,  and  that  his  Bubsequent 
mortgage  was  subject  to  R.'s  mortgage.— Bart- 
sell  V.  Roberts,  140  P.  1019. 

Vn.  REKOVAI.  OB  TRAMSTER  OF 

PBOVEBTT  BY  MOBTOAOOB. 
(A)  BJvhts  and  UabUItles  of  Partltsa. 

i  227  (KanO  A  mortgagee  cannot  ptmme 
proceeds  of  a  sale  of  mortgaged  chattets  by  the 

mt^tgagor  received  by  a  creditor  in  payment 
of  a  valid  debt,  where  the  creditor  had  no 
knowledge  of  the  mortgage  though  recorded  and 
no  lien  on  the  property.— Rawlins  County  State 
Bank  v.  Walters.  140  P.  864. 

The  filing  of  a  chattel  mortgage  in  the  prop- 
er office  is  not  constructive  notice  to  a  credi- 
tor who  receives  in  good  faith  from  the  mort- 
gagor the  proceeds  of  the  sale  hf  him  of  the 
mortgaged  property.— Id. 


See  Property. 


See  Fraud. 


CHATTELS. 


CHEAT. 


CHECKS. 

See  Bills  and  Motes^ 

CHILDREN. 

See  Guardian  and  Ward~;  Infants;  Parent  and 
Child. 

CHOSE  IN  ACTION. 

Sw  Assignments,  |  89. 

CHURCHES. 

See  Beligions  Societies. 

CITIES. 

See  Mmiicipal  Corporations. 

CITIZENS. 

See  GoDstitutioiial  Law,  H  206.  SOS.  230,  249; 
Hosband  and  Wife. 

CIVIL  RIGHTS. 

See  Constttntional  Law.  M  205,  208,  280,  249; 
Officers,  i  £0. 

CLAIM  AND  DELIVERY. 

See  R^evin, 

CLAIMS. 

See  Executors  and  Administrators,  }  256 ;  Me- 
chanics* I^eos,  I  132;  Municipal  Corpora- 
tions, IS  812,^- 
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CLASS  LEGISLATION. 

See  ConatitiitioDBl  Law,  {{  206.  208. 

CLERGYMEN. 

See  Belisious  Societiea.  g  27. 

CLERKS  OF  COURTS. 

See  Appeal  and  Error,  8  843. 

S  2d  (Kan.)  The  expense  of  an  audit  of  the 
books  and  accoupts  of  the  clerk  of  the  diatrict 
court  for  hia  benefit  by  accountentB  employed 
by  him  shoold  not  be  included  in  the  12,000 
allowance  provided  for  salary  of  depnties  end 
asslstantB  by  Laws  1001,  c.  213.— Board  of 
Com'rs  of  Shawnee  County  v.  Thomas,  140 
P.  849. 

1 35  (EaiU  Under  Geo.  St.  1900.  g  3663, 
and  Laws  1901,  c.  218,  construed  together,  Held, 
that  the  salary  of  the  clerk  of  the  district  court 
in  the  sum  of  $3,000,  together  with  the  salaries 
of  the  deputies  and  assistants  not  exceeding  S2,- 
000  annually  should  be  deducted  from  the  fees 
collected  by  the  clerk  and  the  remainder  be  di- 
vided equally  between  the  clerk  and  the  county. 
—Board  of  Com'rs  of  Shawnee  County  v.  Thom- 
as. 140  P.  840. 

The  county  held  entitled  to  interest  on  baU 
ances  of  fees  wrongfully  retained  by  the  clerk 
of  the  district  court— Id. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Judgment,      489,  SOI. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Frauds.  Statute  of,  |  28. 

COLLECTION. 

See  Taxation.  U  605-60a 

COLLEGES  AND  UNIVERSITIES. 

See  Evidence,  f  318 ;  Public  Lands,  8  54. 

S  7  (Idaho)  Under  Act  Bfarch  6.  1013  (Seas. 
Iawb  1913.  c.  77),  creating  tbe  State  Board  of 
Education  and  making  it  the  successor  to  the 
old  Board  of  Regents  of  tbe  University  of 
Idaho,  such  State  Board  of  Education  may  de- 
fend an  action  previously  brought  against  the 
old  board  for  a  pre-existing  obligation.— First 
Nat.  Bank  v.  Regents  of  University  of  Idaho, 
140  P.  771. 

8  9  (Or.)  The  requirement  of  a  dental  college 
catalogue  that  a  candidate  for  degree  aball 
pass  satisfactory  examinations  means  that  they 
shall  be  satisfactory  to  the  facnitr  conduetlu 
them.— Tate  v.  Xorth  Pacific  College,  140  P. 
743. 

The  issuance  by  a  college  of  a  catalogue  stat- 
ing requirements  for  graduation  and  degree, 
and  entrance,  matriculation,  and  attendance  of 
sessions  with  knowledge  of  requirements  con- 
stitute a  contract,  requiring  conferring  of  de- 
gree on  compliance  with  requirements. — Id. 

The  decisions  of  college  faculties  as  to  wheth- 
er students  have  performed  aU  the  conditions 
to  entitle  them  to  degrees  are  conclusive  if 
within  the  faculty  jurisdiction,  in  good  faith, 
and  npt  arbitrary. — id. 

I  10  (Idaho)  Tbe  district  court  has  jurisdic- 
tion to  try  an  action  against  the  Board  of 
K^ents  of  the  State  University  for  money  ad- 
vanced and  material  furnished  iu  tbe  construc- 
tion of  a  university  building.— First  Nat.  Bsnk 
v.  Regents  of  University  of  Idaho.  140  P.  771. 


}I0  (Or.)  In  a  suit  by  a  student  to  compel  a 
lege  to  confer  a  degree,  it  is  Incumbent  on 
him  to  prove  his  allegations  tliat  the  college 
faculty  acted  in  bad  foith  in  refuidng  him  a 
passing  grade  and  degree.— Tate  v.  North  Pa- 
cific College,  140  P.  743. 

Evidence  held  not  to  show  that  a  college  £ae- 
nlty  acted  in  bad  faith  in  refnatng  plaintifl  a 
panlng  grade  and  degree.— Id. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy. 


COMITY. 


See  Courts,  |  8. 


See  Carriers; 


COMMERCE. 

Shipping. 


I.  70WSB  TO  BEOUI.A'rB  IX  GBH- 
ERAl. 

1 8  (Okl.)  The  exdiwive  power  to  regulate 
interstate  commerce,  which  is  vested  in  Con- 
gress by  the  federal  Constitution,  is  recognised 
by  Laws  1909,  c.  10.  art  1,  {  3,  providing  that 
"this  act  shall  not  be  effective  in  *  •  • 
conflict  with  tbe  power*  of  Congress  or  the  fed- 
eral laws."— Fmtt  Dispatch  Co.  v.  Wood,  140 
P.  113a 

UI.  MEAHB  An>  KETHOIM  Or  XEO- 

injkTIOK. 

S  72  (Wash.)  Where  goods  are  brought  into 
the  state  and  stored  in  advance  of  sales,  and 
orders  therefor  are  filled  from  the  store,  the 
business  is  local  commerce,  and  hence  laws  Im- 
posing taxes  thereon  are  not  invalid  as  Interfering 
with  interstate  commerce ;  and  the  same  rule  ap- 
plies where  the  goods  reach  their  destination  in 
this  state  for  such  storage  and  sale,  even  before 
they  are  unloaded  from  the  cars.— iSpaulding  t. 
Adams  County,  140  P.  367. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Corporations,  8  394;  Counties,  81  13,  105; 
Insurance,  gS  12,  21;  Railroads,  f  9;  Wa- 
ters and  Water  Courses,  8t  267,  266. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Brokers,  §8  49-88 ;  Principal  and  Agoit, 
8  88 ;  Sheriffs  and  Constebles,  8  48. 

COMMON  CARRIERS. 

See  Carrlns. 

COMMON  LAW. 

See  Corporations.  {  217;  Courts.  |  8;  Hus- 
band and  Wife,  8  6;  Lis  Pendens,  11;  Of- 
ficers, 8  20. 

8  7  (Wash.)  St  13  EIIk.  c.  6,  declaring  that 
conveyances  with  intent  to  defraud  creditors 
shall  be  void,  is  a  part  of  the  common  law  of  the 
Etate.— Allen  v.  Kane,  140  P.  034. 

8  12  (Kan.)  The  adoption  of  the  common  law 
in  Kansas  did  not  adopt  the  common-law  defini- 
tion of  navigable  waters,  since  prior  thereto  such 
definition  had  been  repudiated  by  tbe  Supreme 
Court  of  the  United  States  and  by  many  of  tbe 
states.— State  v.  Akers,  140  P.  637. 

§  12  (X.M.)  Under  Comp,  Laws  1897.  8  2871, 
the  common  law  is  tbe  zule  of  practice  and  de- 
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cision  in  New  Mexico,  except  where  modified 
by  Btatate.— State  v.  De  Arioijo,  140  ¥.  1123. 

Such  political  rights  as  were  recognized  by  the 
common  law  and  not  in  conflict  with  the  Con- 
stitution and  statuteB  and  snitable  to  condi- 
tions in  the  territory  were  carried  into  the 
body  of  the  territorial  law  by  the  statute  en- 
acted January  7,  1878  (Oomp.  Lawa  1897,  8 
2871),  providing  that  the  common  law  shall  be 
the  role  of  wdcMce  and  decision  in  the  terri- 
tory ct  New  Hexico.->^Id. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  HasbaBd  and  Wife.  » 246-270; 

COMPARATIVE. 

See  Neglieence,  S  98. 

COMPENSATION. 

See  attorney  and  Client,  8S  144-190;  Brokere, 
SS  4&-88 ;  Clerks  of  Courts,  «  29.  36;  Emi- 
nent Domain.  gS  101,  106;  Offlcere,J  100; 
Receivers,  %  189 ;  Waters  and  Water  Cmirses, 
K  133. 

COMPETENCY. 

^ee  Evidence,  IS  039-546;  mtnesses.  IS  63- 
199. 

COMPLAINT. 

See  Indictment  and  Information  ;  Fleadin^;. 

COMPROMISE  AND  SETTLEMENT. 

See  Assignments,  S  92;  Payment;  Release. 

COMPUTATION. 

See  Interest.  S  46. 

CONCLUSION. 

See  Erideaee,  If  472-000. 

CONCLUSIVENESS. 

See  Deacent  and  Distribution,  |  71. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  H  465-470. 

CONDITIONS. 

See  Deeds.  H  161,  156. 

CONDONEMENT. 

See  Divorce,  S8  4S,  61,  135. 

CONFLICT  OF  LAWS. 

See  Descent  and  Distribution,  {  4;  Hosband 
and  Wife,  |  246:  Master  and  Servant,  { 
250^  ;  Trial,  S  242. 

CONNECTING  CARRIERS. 

See  Carriers,  Sf  174-185. 

CONSIDERATION. 

See  Contracts,  I  12& 


CONSIGNMENT. 


See  Factors. 


CONSPIRACY. 

See  Criminal  Law,  H  112,  814;  Deeds,  ft  211. 

H.  OBUnNAI.  RESPONHBIUTT. 
(A)  Offeaaes. 

1 27  (Wash.)  Where  defendants  were  charg- 
ed with  conspiracy  to  prevent  persons  not  mem- 
bers of  a  certain  cranblnation  from  6sbing  in 
Puget  Sound,  it  was  not  essential  that  overt 
acts  should  be  characterized  by  force,  as  they 
might  consist  of  threats,  intimidatioii,  or  inter- 
fering or  threatening  to  interbre  wltii  the  tools, 
implements,  or  property  belonging  to  or  nsed  by 
another.— State  v.  Mardesteh,  IW  P.  573. 

(B)  Pv«a«e«tlOB  mmA  Psmlakment. 

1 43  CWash.)  Where  a  conspiracy  is  not  di- 
rected to  any  imrticular  person,  it  may  be  charg- 
ed as  an  intended  wrong  against  a  class  of  per- 
sons or  the  general  pnlMic,  without  a  more  ^>e- 
cific  designation.— State  T.  Mardeslch,  •  140  P. 
073. 

An  information  for  conspiracy  to  prevent  oth- 
ers not  connected  with  defendants'  organization 
from  lisbing  in  the  waters  of  Piiget  Sound  was 
not  objectionable  Cor  fiailare  to  alleae  that  the 
persona  to  be  prevented  had  a  lawful  right  to 
engage  in  that  business.— Id. 

S  46  (Wash.)  Where  defendants  were  Indicted 
for  conspiracy  to  prevent  any  one  outside  a  cer- 
tain combination  from  fishing  in  Puget  Sound, 
evidence  of  tbelr  interference  with  persons  fish- 
ing on  an  Indian  reservation  held  admissible  as 
overt  acts  tending  to  show  that  the  conspiracy 
continued  up  to  that  time.— State  v.  Mardesich, 
140  P.  573. 

{  47  (Wash.)  In  a  prosecution  for  conspiracy 
to  prevent  persons  not  connected  with  defend- 
ants' organization  from  fishing  in  Puget  Sound, 
evidence  held  to  sustain  a  conTictiQtt.-nState  t. 
Maidesich,  140  P.  678. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Carriers,  §  176 :  Common  Law,  g  12 ;  Cor- 
porations, S  648 ;  Eminent  Domain, JS  2, 106 ; 
Bauity.  I  38;  Evidence,  S  883;  Factors,  | 
2%;  Homestead,  ||_62,  81;  Homicide.  S 
351:  Husband  and  Wife.  |  205;  Insurance, 
I  21;  Judges,  i  16;  Municipal  Corporations, 
|5  266,  407,  466.  907 ;  Navigable  Waters,  S| 
36.  42  ;  Officers.  S  100 ;  States.  |  9 ;  Statutes, 
«  23,  64,  76,  84,  87.  94,  105,  106,  109,  120, 
121,  123,  126;  141 ;  Taxation.  »  4<),  lit  193. 

XL  COHgTBTTOTIOIt.  OPERATIOW. 
AMP  BWrOBOEMENT  OT  COR- 
STrrUTIONAX  F&OVIBIOKS. 

1 46  (Wash.)  A  court  will  not  pass  upon  a 
constitutional  question  or  decide  that  a  statute 
is  invalid  nnless  the  decision  is  necessary  to  a 
deterndnation  of  the  ease. — State  v.  Derbyshire, 
140  P.  540. 

S  48  (CaLApp.J  No  part  of  a  statute  will  be 
declared  void  where,  by  applying  a  reasonable 
construction,  it  may  be  upheld.--Hunt  v.  Man- 
ning, 140  P.  89. 

§  48  (Mont.)  The  court,  fn  construing  a  stat- 
ute, will  adopt  that  construction  which,  without 
doing  violence  to  the  fair  meaning  of  the  lan- 
guage, will  render  the  statute  valid.— State  v. 
Alderson.  140  P.  82. 

S  48  (Wash.)  It  is  presumed  that  a  statute  is 
constitutional,  and  it  will  only  be  held  uncon- 
stitutional where  it  plainly  appears  to  lie  so. — 
FcrguBon-Hendrix  Co.  v.  Fidelity  &  Deposit 
Co.  of  Maryland.  140  P.  700. 

§  48  (Wash.)  A  law  is  to  lie  sustained  as  con- 
stitutional unless  its  invalidity  is  so  apparent 
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as  to  leave  no  reasonable  doubt  on  tha  qaeatioa. 
—State  T.  PitDey.  140  P.  918. 

m.  DISTRIBUTION  OF  OOVEBN- 
MENTAX.  POWEBS  AND 
PTJKOTIONS. 

(B)  jQdloliil  Powers  and  FanetlOKs. 

g  70  (Utah)  The  reason  for  the  enactment  of 
a  statute  is  wholly  immaterial,  except  as  it  ma; 
throw  light  oa  the  intention  of  the  Legislature. 
—State  V.  Carman,  140  P.  670. 

(C)  BlzeontlTe  Powers  mod  Fnnotloaa. 

i  80  (Kan.)  Sees,  loiva  1013.  c  2S0,  author- 
ising executive  council  to  impoee  a  royalty  on 
the  tnlcing  of  sand  from  navigable  streams  for 
commercial  purposes,  Aeld  not  invalid  as  con- 
ferring judicial  power  on  executive  officers. — 
State  V.  Akers,  140  P.  C37. 

IV.  POLICE  POWER  IN  GENERAL. 

1 81  (Wash.)  The  police  power  includes  all 
regnlations  designed  to  promote  the  public  con- 
venience,  general  welfare,  and  general  prosper- 
ity, and  extends  to  all  great  public  needs,  as 
well  aa  regulations  designed  to  promote  the  pub- 
lic health,  the  public  morals,  or  the  pablic 
safety.— State  v.  Pitney,  140  P.  81& 

In  determining  whether  a  law  is  within  the 
police  power,  it  is  enough  that  a  state  of  facts 
can  reasonably  be  presumed  to  exist  which 
would  justify  it,  in  which  case  it  will  be  pre- 
sumed tltat  they  did  exist  and  that  the  law  was 
passed  for  that  reason.— Id. 

T.  PEBSOHAIm  CIVH..  AND  POUtTI- 
CAX.  BIGHTS. 

8  87  (Cal.)  The  constitutional  right  to  acquire 
and  possess  property  includes  a  right  to  dis- 
pose of  it  by  separatiUE  it  into  estates  for  suc- 
cessive periods,  as  well  as  the  right  to  impose 
upon  the  grant  ot  such  estates  any  reservation 
which  grantor  may  see  fit  to  place  upoa  the 

f;rant,  provided  such  rights  be  exercised  in  a 
awful  manner.— Tennant  v.  John  Tennant 
Memorial  Home.  140  P.  242. 

VI.  VESTED  BIGHTS. 

1 92  (Wash.)  Where  a  fraternal  benefit  policy 
prorf^pd  that  the  member's  rights  should  be  sub- 
ject to  changes  in  the  by-lawe,  an  amendment 
after  insured  became  a  member  so  as  to  make 
the  certificate  void  if  insured  committed  soicide 
witiiin  five  years,  instead  of  within  two  years, 
as  provid^  therein  when  the  certificate  was  Is- 
sued, did  not  destroy  any  vested  rigbt  under  the 
policy.— Klein  v.  Kiiighu  and  Ladies  of  Secu- 
rity, 140  P.  72. 

1 100  (Okl.)  Choctaw  and  Chickasaw  allot- 
tees nnder  the  Atoka  Agreement  embodied  in 
Act  June  28.  1898  (90  Stat  506,  c.  517),  under 
which  such  allottees  were  to  receive  allotments 
in  severalty  nontaxable  for  a  8i)ecified  period, 
acquired  vested  rights  of  exemption  from  state 
taxation,  prutected  by  Const.  U.  S.  Amend.  5, 
from  abrogation  durioe  such  period,  as  was  at- 
tempted by  Act  May  27,  1908  (35  Stat  812,  c. 
199J.-Wood  T.  Gleaaon,  140  P,  418. 

VTL  OBIilQATION  OP  OONTBACTS. 

(B)  ContVMts  of   States  Mid  HanlelpAll- 
tlea. 

S  134  (CaLApp.)  Where  a  franchise  to  a  rail- 
road company  required  the  company  to  pave 
aldng  its  tracks,  but  did  not  provide  how  the 
ties  should  be  Itud  or  how  the  concrete  founda- 
tion should  be  placed  or  the  rails  secured,  the 
municipality  could  make  reasonable  regulations 
concerning  the  same  without  impairing  the  ob- 
ligati'>n  of  the  contract  evidenced  by  the  fran- 
chise.-/rown  of  St.  Helena  t.  San  Francisco,  N. 
&  a  By.,  140  P.  eOOL 
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(O)  Contracts  of  IndlTldaals  aad  Private 
CorporatloKs. 

t  149  (Kan.)  Laws  1911,  c.  232,  |  1,  provid- 
ing that  when  a  mortgage  has  been  in  default 
for  more  than  15  years  or  the  lien  thereof 
ceases  to  exist,  or  when  action  to  enforce  such 
mortgage  is  barred  by  limitations,  the  owner  <rf 
t&e  land  may  sue  to  quiet  hi»  Utle,  does  not 
impair  the  obligatioii  <u  the  mortgage  contract 
— Zuege  V.  Nebraska  Mortgage  Co.,  140  P.  855. 

vm.  betbospective  and  ez  post 

FACTO  IiAWS. 

<203  (OkLCr.App.)  Laws  19U.  c  113,  pro- 
viding for  riectrocution,  and  substitutiDg  the 
penitentiary  for  the  county  ^ii  as  the  place  of 
execution  and  changing  the  time  limit  therefor, 
held  not  violative  of  Const  U.  8.  srt  1,  {  10, 
prohibiting  the  enactment  of  an  ex  post  fac- 
to law,  though  applied  to  a  person  convicted 
of  a  murder  committed  before  Its  enactment-- 
Alberty  v.  State,  140  P.  1026. 

IX.  PBIVII.EOE8  OB  nonnTiTiES, 
AND  GLASS  LEGUUITION. 

S  205  (CalApp.)  St.  1909,  p.  969,  as  amended 
by  St  1911,  p.  978,  defining  personal  property 
brokers,  and  limitiDg  the  interest  wM<^  tiiey 
may  charge,  does  not  violate  Const  art  1,  | 
21,  prohibiting  special  privileges  and  immuni- 
ties.—Eaker  V.  Bryant,  140  P.  310. 

S  205  (Wash.)  Laws  1913,  c.  126,  H  1-12, 
providing  for  appointment  of  official  court  re- 
porters, neld  not  to  violate  Const  art.  2,  |  28, 
prohibiting  special  laws  granting  corporate  priv- 
ileges, and  article  1,  S  12,  prohibiting  the  grant- 
ing ot  privileges  to  one  class  of  citizens  or  cor> 
porations  not  equally  belonging  to  all  corpoia- 
tions.— State  v.  Derbyshire,  140  P.  540. 

I  208  (Wash.)  A  statute  is  not  class  legisla- 
tion if  it  applies  alike  to  all  persons  similarly 
situated.— State  v.  Derbyshire,  140  P.  540. 

Z.  EQVAI.  PBOTEOTIOX  OF  UkWS. 

1 230  (Wash.)  Laws  1907.  p.  286,  {  1,  nuk- 
ing it  unlawful  for  a  commission  mereunt  to 
engage  in  selling  farm  prodncts  on  commission, 
without  obtaining  a  license,  and  giving  a  bona 
executed  by  a  snrety  company  authorised  to  do 
business  in  the  state,  is  not  unconstitutional 
for  requiring  a  twnd  to  be  executed  by  a  sure- 
ty company  doing  bnsiness  in  the  state,  and 
denying  the  right  to  deposit  money  or  give  per- 
sonal security  instead. — Ferguson- Hendrix  (.'o. 
V.  Fidelity  &  Deposit  Co.  of  Maryland,  140  P. 
700. 

{230  (Wash.)  Laws  191S,  e.  134,  forbidding 
the  use,  in  connection  with  the  sale  of  goods,  of 
trading  stamps,  unless  a  license  fee  be  paid, 
does  not  violate  the  right  of  citixen  to  the  equal 

Srotection  of  the  laws.- State  v.  Pitney,  140  P. 
18 

1249  (Wash.)  Laws  1913,  e.  126,  ||  1-13. 
providing  for  apjrointment  of  official  court  re- 

rrters,  held  not  invalid  as  violating  Const  V. 
Amend.  14,  |  1,  relating  to  the  equal  protec- 
tion of  the  law.— State  t.  Derbyri^re,  140  P. 
540. 

XI.  DITE  PBO0E88  OF  IiAW. 

1287  (Wash.)  Laws  1913,  c.  134,  In  effect 
prohibiting,  by  imposing  an  annual  license  fee 
of  $6,000,  the  use  of  trading  stamps  in  the  sale 
of  goods,  is  within  the  police  power,  and  so 
does  not  violate  the  due  process  of  law  clause. 
—State  V.  Pitney,  140  P.  918. 

%  289  (Okl.)  Comp.  Laws  1909,  |  847,  confer- 
ring on  the  trustees  of  an  incorporated  town 
power  to  improve  streets,  sidewalks,  etc.,  is 
not  in  violation  of  Const  art  2.  I  7,  prohibit- 
ing the  deprivation  of  property  without  due  pro- 
cess of  law.— Shultise  v.  Town  of  Taloga,  140 
P.  1100. 

1 290  (Okl.)  Comp.  Laws  1909,  K  860-862, 
authorising  the  l«^,^i,¥fl<^^<J^«^g^A>r 
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repairing  sidewalkt  after  notice,  on  a  frontage 
bans,  is  not  violative  of  Const,  art.  2.  I  7,  pro- 
hibiting the  deprivation  of  property  without  dne 
process  of  law.— Sbultise  v.  Town  of  Taloga,  140 
P.  U90. 

1 296  (Cal^ppO  St.  1909.  p.  969,  as  amended 
by  St.  1911,  p.  97S,  defining  personal  property 
bvokers,  ana  limiting  the  Interest  which  they 
may  charge,  does  not  violate  Const.  V.  8. 
Amend.  14,  %  1.  prohibiting  the  taking  of  prop- 
erty without  due  process  of  law.-^aker  v. 
Bryant,  140  P.  310. 

S296  (Wash.)  The  coDStmction  of  the  Insnr- 
■nee  Code  (3  Hem.  &  Bai.  Code,  H  6059—22. 
6059—24),  as  reqairing  foreign  insurance  com- 
panies to  keep  at  least  $200,000  in  securitieB  on 
deposit  as  therein  provided,  tboagh  the  laws 
of  the  state  of  their  incorporation  do  not  re- 
qnire  deposits,  is  not  in  conflict  with  the  four- 
teenth amendment  of  the  federal  Constitution 
nor  with  the  state  Constitution. — State  v.  Fish- 
beck,  140  P.  387. 

TIT.  RIGHT  TO  JU8TIOB  AHS  BEME- 
DXES  FOB  ZHJUBIES. 

1 328  (Utah)  Const  art  1,  §  11.  requiring  the 
court!  to  be  open  to  all  alike,  does  not  prevent 
the  state  from  reserving  to  itself  the  sole  right 
to  bring  actions  for  the  dissolution  of  building 
and  loan  associations.- Union  Savings  &  In- 
vestment Co.  V.  District  Court  of  Salt  Lake 
Coanty,  140  P.  221. 

CONSTRUCTION. 

See  Bills  and  Notes,  SS  119,  129;  Constitn- 
tional  Law.  »  46.  48  ;  Contracts,  S|  154-234 ; 
Deeds,  H  95-155;  Mortgages,  H  144,  151: 
Sales.  I  81;  Statutes,  8S  181-267;  Trial,  i 
295;  Voidor  and  Parchaser,  |  76;  Wills,  f 
487> 

CONTEMPT. 

See  DtTorce,  |  19S ;  Munldpal  Ooiporattons;  I 
998;  Wtnewea.  I  21. 

X.  ACTS  OB  qONDTTCT  OOITSTITUT- 
INO  OONTEMPT  OF  OOVBT. 

1 20  (Wash.)  A  contempt  proceeding  in  a 
court  of  equity  In  aid  of  its  original  jurisdiction 

and  in  the  enforcement  of  its  decree  is  within 
Rem.  &  Bal.  Code,  i  1049.  subd.  S,  and  la  not 
governed  by  section  2372,  and  willfulness  need 
not  be  proved.— Wright  v.  Suydam,  140  P.  578. 

H.  POWER  TO  PUNISH.  ARD  PBO- 
OEEDINGS  THEBEFOB. 

1 50  (Wash.)  A  contempt  proceeding  in  a 
court  of  equity  in  aid  of  the  court's  original 
Jurisdiction  and  Id  the  enforcement  of  its  de- 
cree is  not  a  new  proceeding  and  is  not  within 
item.  &  Bal.  Code,  |  1054,  and  the  state  need 
not  be  made  a  party.— Wright  v.  Suydam,  140 
P.  ST8. 

m.  FumsHMEin. 

|7S  (Wash.)  Under  Rem.  &  BaL  Code,  U 
1(H9.  1050,  the  court,  adjudging  one  gnil^  of 

contempt  for  Eailing  to  execute  a  deed  in  con- 
formity to  a  -decree  of  specific  performance, 
cannot  impose  a  fine  exceeding  flW,  in  the  ab- 
sence of  anything  to  show  that  the  remedy  of 
the  adverse  party  was  prejudiced.— Wright  v. 
Suydam,  140  P.  578. 

CONTEST. 

See  Elections,  |  288. 

CONTINUANCE 

See  Appeal  and  Error.  K  523,  966;  Orimlnal 
LawrVeOS. 

i7  CWash.)  A  motion  for  a  continuance  is 
addressed  to  the  sound  discretion  of  the  trial 


court— Mattson  t.  Eureka  Cedar  Lumber  & 
Shingle  Co.,  140  P.  377. 

S46  (Colo.)  Affidavit  in  support  at  ai>p1ica- 
tion  for  a  continuance  for  absence  of  a  witness 
held  insufficient  to  show  abuse  of  the  trial 
court's  discretion  in  denying  the  same. — Rogers 
V.  Rogers.  140  P.  193. 

CONTRACTS. 

See  Appeal  and  Error,  J  842 ;  Assignments ;  At- 
torney and  Client.  IS  144^190;  Bills  and 
Notes;  Brokers;  Cancellation  of  Instru- 
ments ;  Champerty  and  Maintenance ;  Chat- 
tel Mortgages ;  Colleges  and  Universities,  S 
9 ;  Ck>netitutional  Law,  §S  134.  149 ;  Corpo- 
rations, 8  187 ;  (bounties,  §  105 ;  Covenants ; 
Damages,  i  80;  Deeds;  Evidence,  fif  400- 
461;  Franchises,  8  8;  Frauds,  Statute  of; 
Hasband  and  Wife,  8_152;  Insurance;  In- 
terest: Landlord  and  Tenant,  8  120;  Limita- 
tion of  Actions,  8  40 ;  Master  and  Servant, 
36,  30,  41 ;  Mines  and  Minerals,  8  114  ;  Mort- 
gages: Municipal  Corporations.  8S  237,  339- 
STS,  688;  Parent  and  Child,  8  14;  Partner- 
ship: Patents,  8  203;  Payment;  Pleading. 
H  86,  291 ;  Pledges ;  Principal  and  Agent ; 
Principal  and  Surety ;  Quieting  Title,  }  50 ; 
Reformation  of  Instruments;  Release;  Re- 
ligious Societies,  8  27 ;  Sales ;  Schools  and 
School  Districts,  8  138 ;  Set-OfF  and  Counter- 
claim, 8  31;  Shipping,  SS  39,  58;  Specific 
Performance  ;  Subrogation ;  Subscriptions ; 
Trial.  88  84.  374;  Usury;  Vendor  and  Pur- 
chaser; Waters  and  Water  Courses,  |  254; 
Work  and  Labor. 

I.  REQUISITES, AHS  VALtDITT. 
(A)  Hmtnre  «nd  BssentlalB  In  General. 

8  10  (Colo.)  To  make  a  contract  of  sale  en- 
forceable, the  (^ligations  must  be  mutual,  and 
the  covenant  to  convey  and  the  covenant  to  pay 
are  dependent  obligations.— Stranss  t.  Brier, 

140  P.  las. 

«9  Formal  ReQalsltee. 

832  (Cal.App.)  That  It  was  the  Intention  of 
the  parties  to  reduce  an  agreement  for  the  sale 

of  the  good  will  of  a  business  to  writing,  which 
intention  was  never  carried  out,  does  not  affect 
the  validity  of  that  agreement,  nor  show  that 
it  was  not  a  completed  transaction.— Webber  v. 
Smith,  140  P.  87: 

833  (Kan.)  Where  the  terms  of  a  contract 
are  in  two  writings  supposed  to  conform  there- 
to, that  the  copy  retained  by  the  party  wbo 
prepared  the  writings  does  not  conform  to  the 
agreement,  and  that  the  one  given  to  the  other 
party  conforms  to  it  only  by  reason  of  a  not 
clearly  legible  addition  made  before  its  execu- 
tion, will  not  render  the  contract  unenforceable 
against  the  party  who  prepared  the  writings.— 
Draper  v.  Miller,  140  F.  SSO. 

1 35  (CaLApp.)  Where  a  contract,  engaging 
plaintiff's  assignors  to  establish  defendant's  title 
to  property,  contained  a  stipulation  below  de- 
fendant's signature  that  the  fee  fixed  should  not 
apply  in  case  of  contest,  defendant  was  bound 
by  that  stipulation,  a  party  being  presumed  to 
be  familiar  with  all  of  the  terms  of  a  written 
contract,  and  it  being  immaterial  where  his 
signatnie  appears.— Elaridge  t.  Mowzy,  140  P. 
978. 

(B)  ValMity  of  Assent. 

8  93  (OkL)  A  "mutual  mistake  of  hiw"  is  a 
misapprehension  of  the  law  by  all  parties,  all 
supposing  tliat  they  knew  and  understood  it, 
and  all  making  substantially  the  same  mistake. 
—Northwest  Thresher  Co.  v.  McNinch,  140  P. 
1170;  Same  t.  Prultt,  Id.  1173;  Same  v.  Bell, 
Id.  1174. 

It  is  essential  to  the  defense  of  mutual  mis- 
take of  law  that  the  mistake  be  material  and 
the  determining  ground  of  the  transaction.— Id. 
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S  97  (Or.)  One  dcfranded  mnat  act  promptly, 
and  aiiy  action  in  procuring  an  exten«on,  to 
obtain  an  advantage,  ii  a  ratification  o(  the 
original  agreement— Hewitt  t.  Andrews,  140  P. 

4377 

(F)  Levalltr  of  Object  nnd  ot  Consldeiw- 

tlOD. 

§  128  (Colo.)  A  deed  executed  by  defendant 
in  trust  to  aeU  the  land  and  pay  the  proceeds 
to  the  depositorB  of  an  insolvent  bank  of  which 
defendant's  husband  had  been  president,  and 
the  funds  of  which  he  had  misappropriated, 
held  not  executed  in  consideration  of  an  agree- 
ment not  to  prosecute  defendant's  husband. — 
Godding  T.  HaU,  140  P.  165. 

{  138  (Colo.)  The  law  leaves  persons  connect- 
ed  with  an  illegal  contract  or  transaction  where 
it  Snds  them  and  will  not  enforce  such  con- 
tracts while  executory  or  rescind  them  when  ex- 
ecuted.—Godding  v.  HaU.  140  P.  165. 

TL  OON8TRVOTION  AND  OPEBA^ 

Tion. 

(A)  General  Rnlea  of  Comitraetlon. 

3  154  (CaLApp.)  The  courts  in  construing 
written  agreements,  follow.  It  possible,  that  con- 
struction wbidi  tends  to.  prevent  injustice,  and 
hence  will  be  relactant  to  construe  a  contract 
for  legal  services  as  limiting  the  fee  to  an 
amount  considerably  less  than  the  necessary  ex- 
penditures made  by  the  attorney.— Eldridge  v. 
Mowry,  140  P.  978. 

S  175  (Cat)  dr.  Code,  f  1640,  does  not  au- 
thorise the  court,  in  the  absence  of  a  showing 
of  a  right  of  reformation,  to  find  that  a  con- 
tract rednced  to  writing  should  contain  a  provi- 
sion and  enforce  it  as  a  part  of  the  contract — 
Bradbury  t.  Hig^son,  140  P.  264. 

(B)  Parties, 

S 187  (Ean.)  Where  it  was  agreed  that  a 
landlord's  share  ot  a  crop  shoald  be  delivered  to 
defendants  for  sale  and  the  proceeds  paid  to  the 
landlord's  creditor,  the  creditor  was  entitled  to 
sue  defendants  for  an  accounting  on  the  ground 
that  defendants'  promise  to  pay  over  the  pro- 
ceeds was  made  for  the  creditor's  benefit — 
Staley  v.  Weston,  140  P,  878. 

(F)  Compen»ailoii, 

S  234  (Kan.)  Where  a  tenant  on  shares  agreed 
to  deliver  his  half  ot  the  crop  to  W.  in  Kansas 
City,  and  it  was  thereafter  agreed  that  W. 
should  sell  the  crop  and  pay  over  one-liaI£  of 
the  net  proceeds  to  the  landlord's  creditor,  W., 
in  a  suit  by  such  creditor  for  an  accounting,  was 
not  entitled  to  an  allowance  for  the  amount 
paid  the  tenant  for  hauling  the  products  to  the 
city.— Staley  v.  Weston,  140  P.  878. 

IV.  KESOISSION   AND  ABAIfSON. 
MBITT. 

{266  (Or.)  The  rule  that  one  seeking  rescis- 
sion for  fraud  shall  restore  the  consideration 
does  not  ftpply  where  the  property  has  been 
destroyed,  u  worthless,  or  is  taken  from  him 
without  his  fault— Jones  v.  McGinn,  140  P. 
004. 

When  courts  cannot  place  the  parties  in  statu 

?Q0,  they  are  not  precluded  from  granting  relief 
rom  fruud;  damages  being  given  if  either  par- 
ty cannot  restore  the  property. — Id. 

On  affirmance  of  a  decree  rescinding  contract 
for  fraud,  the  trial  court  properly  reqaired  de- 
fendants to  restore  consideration,  though,  by 
reason  of  a  foreclosure  since  decree,  plaintiff 
could  not  place  them  in  statu  quo. — Id. 

1 274  (Or.)  "Rescission"  means  that  both  pa> 
ties  to  a  contract  shall  be  wholly  released  as 
though  it  had  not  been  made.— Jones  t.  McGinn, 
140  P.  094. 

V.  PEBFOKBIAirOE  OK  BREACH. 

1303  (Kan.)  A  property  owner  held  not  en- 
tiued  to  recover  damages  for  a  building  con- 


tractor's refusal  to  complete  the  work,  where 
such  re^sal  was  due  to  bis  own  repudiation  of 
the  contract  provisions  as  to  the  price  he  was 
to  pay.— Draper  v.  Miller,  140  P.  890. 

i  303  (Utah)  Under  a  contract  providing  HtM-t 
the  theater  building  to  be  built  and  leased  by 
defendant  should  be  equipped  according  to  spec- 
iGcatiouB,  which,  in  fact,  were  prepared  as  the 
work  progressed,  the  architect's  fsilure  to  pre- 
pare complete  specifications  of  fixtnres  and  dec- 
orations held  not  to  relieve  defendant  from  his 
obligation  to  fbmish  such  equipment  aa  was 
usual  and  necessary.— Orpheus  vaudeville  Co. 
V.  Clayton  Inv.  Co.,  140  P.  MS. 

§312  (Wash.)  Where  a  contractor  employed 
to  prepare  land  and  seed  it  to  alfalfa  for  a 
specified  sum  per  acre  and  a  half  of  the  crops 
prepared  a  tract  as  required,  but  the  owner 
refused  to  permit  him  to  prepare  more  land 
on  seeding  the  tract  prepared,  the  contractor 
could  recover  the  damages  sustained.— Cnlp  t. 
Kirkman,  140  P.  846. 

TI.  ACTIONS  FOR  BREACH. 

{  329  (Wash.)  Plaintiff,  whose  husband,  il>  her 
name,  without  defendants'  knowledge  of  her 
interest,  entered  into  a  grubstake  contract  in 
ISltS.  and  whose  action  thereon  was  not  oom- 
menced  until  1911,  held  guilty  of  gross  lachee. 
— Troutman  v.  Polhill,  140  P.  319. 

S332  (Okl.)  In  an  action  on  a  contract,  a 
petition  which  is  sufficienUy  exiticlt  to  raise  an 
issue  of  fact  on  which  plaintiff  would  bo  en- 
titled to  recover  is  not  demurrable. — ^Thompaon 
V.  De  Long,  140  P.  421. 

CONTRIBUTION. 

See  Subscriptions. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  »  93,  98. 

CONVERSION. 

See  Criminal  Law,  i  094 ;  Trover  and  Conver- 
sion. 

CONVEYANCES. 

See  Chattel  Mortgages ;  Deeds  ;  Fraudulent  Con- 
veyances: Homestead,  Sfi  117,  118;  Mort- 
gages, I  280;  Navigable  Waters,  t  44;  Far^ 
tit£im. 

CONVICTS. 

See  Pardon. 

CORONERS. 

Sea  Witnesses,  f  393. 

CORPORATIONS. 

See  Banks  and  Banking;  Buildinf  and  Loan 
Associations;  Carriers;  Colleges  and  Univer- 
sities; Criminal  Law,  i  567;  Evidence.  { 
459;  Fraud,  ||  11,  oQ;  Insurance;  Judg- 
ment, f  143 ;  Municipal  Corporations ;  Prin- 
cipal and  Surety.  61  89.  104;  Railroads ;  Re- 
ligions Societies ;  Sales,  |  460 ;  Street  BaU- 
roads;  Taxation,  §|  40.  708:  Waters  and 
Water  Courses,  U  188,  202,  238. 

I.  nrCOBPORATIOK  ARB  OBOAH- 
IZATIOR. 

1 30  (Utah)  Where  the  buyer  of  an  undivided 
one-tenth  interest  in  a  bui^ness,  on  the  under- 
standing tiiat'  a  corporation  should  be  formed 
and  that  he  lAould  receive  a  tenth  of  the  stock, 
accepted  one-tenth  after  deducting  shares  set 
apart  for  the  benefit  of  the  corporation,  he 
could  not  thereafter  compel  tiie  issuance  to 
himself  .of  any  part  of  the  shaiea  so  set  awrL 
— Burdette  v.  Universal  Cleanser  &  Mfg.  Co., 
140  P.  119.  _  _  _J  ^  . 

A  stockholder  cumi^\^^\^:0^^m€  o^ 
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bis  interest  In  tbe  corporate  property  aod, 
thoaffh  entitled  nnder  a  contract  to  a  apeciflc 
part  of  the  stock  of  the  corporation,  cannot 
compel  the  issuance  to  blmaeli  of  any  part  of 
the  stock  Mt  apart  for  the  benefit  of  the  corpo- 
ration.—Id. 

IV.  OAPITAI..  STOCK.  AHD  DIVI- 
DEND8- 
(B)  Smbscvlptlon  to  Stoclc 

S  80  (Okl.)  Bridence,  in  an  action  to  cancel  a 
Block  sobscription  and  recover  money  paid,  held 
insufficient  to  show  that  the  Bubscrtption  was 
procured  by  fraud,— King  v.  Howeth  &  Co.,  140 
P.  1182. 

I  83  (OU.)  A  stock  subscription  accepted  by 
the  con>oniti<m  cannot  be  canceled  or  with- 
drawn, except  for  fraud  or  mistake,  or  with- 
drawn witboDt  coDBent  of  the  corporation  and 
all  stoekhoIders^KlDK  Howeth  ft  Co.,  140 
P.  1182. 

1 89  (Utah)  A  stockholder  of  a  corporation, 
having  used  |500  of  his  own  money  to  pay  cor- 
porate debts,  held  entitled  to  credit  therefor  on 
a  Bubaequent  assessment  levied  on  hia  stocks 
Dotson  T.  Hoggan.  140  P.  128. 

I  90  (Utah)  Under  Comp.  Laws  1907,  8  815, 
«ubd.  11.  a  stockholder  may  not  be  sued  by  a 
corporation  the  articles  of  which  provide  that 

Erivate  property  of  a  stockholder  riuill  not  be 
able  for  corporate  ■  debts,  for  an  unpaid  as- 
sessment on  full-paid  stock;  the  assessment  be- 
ing enforceable  only  by  forfeiture  and  sale  of 
the  stock.— Dotson  v.  Hoggan,  140  P.  128. 

1 93  (Gal)  Where  sale  of  stock  for  delin- 
quent aaaeasment  was  postponed  tor  defect  in 
publication  of  notice,  and  notice  of  the  assess- 
ment was  not  republished,  sale  held  irregular, 
under  Civ.  Code,  i  846.— Shannon  Tooker, 
140  P.  10. 

Offer  to  repurchase  stock  sold  tar  delinquent 
assessment  keld  not  a  tender  of  the  sum  paid, 
with  subsequent  aaaessments  and  interest,  as 
required  by  Civ.  Code,  f  347.— Id. 

(D)  Transfer  of  Sbares. 

f  12!  (ColaApp.)  An  equitable  snit  to  recov- 
er land  conveyed  in  payment  of  corporate  stock 
on  the  ground  of  actual  and  intentional  fraud, 
involving  moral  turpitude,  is  within  the  rules 
f oveming  an  action  for  damages  for  audi  fraud. 
—Moore  v.  Carridi,  140  P.  485. 

I  123  (Cal.)  A  pledgee  of  stock  to  secure  a 
det>t  bad  no  authority  to  alienate  It  beyond  the 
title  actuaUy  possessed  by  him,  or  to  pledge 
it  to  another  as  security  for  liis  debt,  and  bis 
action  in  so  doing  was  a  fraud  on  the  pledgor.- 
Fowlea  T.  National  Bank  of  Califoxnla.  140  P. 
271. 

Bank  to  which  stodi  transferred  in  blank  as 
security  for  a  debt  was  pledged  by  the  trans- 
feree to  secure  his  debt  held  entitled  to  hold 
the  stock  for  its  debt,  if  it  took  it  is  good 
faith,  without  notice,  and  for  a  valuable  consid- 
eration.—Id. 

Under  Civ.  Code,  {  325,  where  stock  standing 
on  corporation's  books  in  wife's  name,  though 
commuuity  property,  was  ^edged  with  a  trans- 
fer in  Uauk  tbereon  signed  by  the  wife, 
pledgee's  transferee  held  entitled  to  assume 
that  she  was  the  sole  owner,  and  not  put  upon 
inquiry  by  the  absence  of  the  husband's  sigaa- 
tore.— Id. 

One  to  whom  pledgee  of  ato<^  pledged  It  as 
security  for  a  debt  held  not  put  upon  inquiry 
as  to  the  original  pledgor's  rights  by  its  knowl- 
edge that  dividends  were  being  declared,  where 
It  did  not  know  that  they  were  being  paid  to 
sucb  pledgor.— Id. 

That  one  to  whom  stock  was  transferred  in 
blank  as  security  for  a  debt  was  a  stockbroker 
did  uot  put  a  bank  with  which  he  pledged  it  as 
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security  for  an  Indebtedness  from  him  to  it  npon 
innuiry  as  to  Us  right  to  pledge  it. — Id. 

Where  pledgee  of  stock  pledged  it  to  a  bank 
to  secure  his  debt  renewals  and  extensions,  and 
the  surrender  of  other  pledged  securities  before 
the  bank  learned  of  the  original  pledgor's  rights, 
held  not  to  release  the  stock  from  the  pledge. 
—Id. 

Bank  with  which  pledgee  of  stock,  who  was 
then  apparently  solvent,  pledged  it  as  security 
for  a  pre-existing  indebtedness  held  a  pledgee 
for  value  as  against  the  original  pledgor;  its 
plrdgor  having  subsequently  become  insolvent. 
—Id. 

S  123  (Cal-App.)  In  an  action  to  recover  stock 
indorsed  in  blank  for  sale  and  fraudulently 
pledged  by  the  broker  to  whom  it  was  delivered, 
held  that,  at  the  time  of  the  pledge  and  when 
money  was  paid  out,  the  defendant  bank  had 
no  notice  of  the  claims  of  third  persons.— Mor- 
grage  t.  National  Bank  of  California,  140  P. 
300. 

S  149  (CaI.A[9.)  Where  certificates  of  stock 
are  indorsed  in  blank  to  a  broker  for  sale,  a 
third  person,  who  has  no  notice  of  any  other 
title  t£an  that  presumed  from  the  indorsement, 
may  rely  upon  the  indorsement,  and  acquire 
rights  Bupenor  to  the  true  owner. — Morgrage 
V.  National  Bank  of  California,  140  P.  800. 

(B)  Interest,  DlvlA«Bds,  anA  ir«w  Stock. 

1 1  S3  (Or.)  A  corporation  which  has  disposed 
of  its  property  and  ceased  to  transact  any  busi- 
ness, thereby  oecessitatlng  the  employment  of 
another  corporation  in  derical  work  necessary 
to  the  management  of  its  affairs  resolting  In 
an  approved  claim  for  such  service,  without 
some  restoration  of  its  corporate  life  could  not 
maintain  a  suit  for  the  recovery  of  a  dividend 
paid  out  to  a  stockholder  In  liquidation,  but  the 
suit  should  be  brought  by  the  creditor  corpora- 
tion.—Garetson-HUton  Lumber  Co.  v.  Hinson, 
140  P.  833. 

V.  MEMBERS  AMD  8TO0KHOIJ>EKS. 
(A)  KlvMa         I.la»iUtlea  mm  tw  Oorpora- 

ttOB. 

g.  187  (Okl.)  The  doctrine  of  equitable  estop- 
pel applies  to  the  internal  concerns  of  stock 
corporations.— Bass  &  Harbour  Punutare  & 
Carpet  Co.  v.  Harbour,  140  P.  966. 

Stockholders,  except  so  far  as  involves  public 
policy  and  the  interests  of  third  persons,  may 
bind  themselves  between  eacb  other  and  m  the 
corporation's  favor  by  agreements;  and  acta 
binoing  the  BtocUudden  as  to  an  obligation 
fromttie  corporation  to  nte  member  will  bind 
the  corporation. — Id. 

(D)  Liability  for  Corporate  Debta  and 
Aota. 

S2)6  (Or.)  In  the  absence  of  statute  in  the 
state  in  which  a  person  resides,  imposing  upon 
him  a  particular  liability  as  a  stockholder  in 
a  foreign  corporation,  the  statute  of  tht»  state 
incorporating  it,  or  the  articles  which  it  adopts, 
affords  the  rule  regulating  his  liability  to  its 
creditors.— GaretaoQ -Hilton  Lumber  Co.  v.  Hin- 
son, 140  P.  633. 

»2I7  (N.M.)  The  additional  IfabUity  imposed 
on  stockholders  by  Sess.  Laws  1887,  c.  iiS 
(Comp.  Laws  1897,  §  273)  S  14.  being  in  dero- 
gation of  the  common  law,  the  statute  cannot 
be  extended  beyond  the  worda  used.— Jones  v. 
Rankin  140  P.  1120. 

The  General  Corporation  Act  did  not  repeal 
or  change  the  liability  of  stockholders  under 
SesB.  Laws  1884,  c.  36,  and  Sess.  Laws  1887, 
c.  68.-Id. 

■  S  252  (Or.)  It  Is  not  essential  that  a  creditor 
should  secure  a  judgment  against  an  insolvent 
corporation  and  have  an  eiecution  returned 
nulla  bona,  as  a  condition  precedent  to  a  suit 
in  equity  for  relief  against  a  stockholder. — Qaret- 
son-HiltoD  Lumber  Co.  v.  Hinsou,  14Q^P.  633. 
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S254  (Or.)  The  trust  fond  doctrine,  as  ap- 

ghcable  to  the  assets  of  a  corporation  which 
I  a  going  concern,  does  not  obtain  in  this  state. 
— GaretBon-Hilton  Lamber  Co.  v.  Hioson,  140 
P.  fl33. 

I  259  (Or.)  The  proper  remedy  of  a  creditor 
of  an  insolvent  corporation  to  reach  a  fund  al- 
leged to  have  been  paid  to  a  stockholder  as  a 
dividend  in  liquidation  is  by  a  suit  in  equity 
and  not  by  an  action  at  law.— Garetson-Hilton 
Lumber  Co.  v.  Hinaon,  140  P.  633. 

f  259  (Utah)  A  creditor  of  a  corporation  may 
not  sue  a  stockholder  directly  to  recover  a  debt 
due  to  the  corporation  on  a  stock  assessment 
unless  the  stockholder  has  consented  to  be  so 
sued,  but  may  enforce  such  liability  by  garnish- 
ment only.— DotBOn  v.  Hoggan,  1^  P.  128. 

1 269  (Or.)  Where  the  complaint,  in  an  ac- 
tion by  a  foreign  corjwration  to  enforce  a 
stockholder's  liability,  did  not  set  forth  the 
statutory  provisions  under  vrhich  plaintiff  was 
organized,  or  any  charter  provision  as  to  the 
Uability  of  its  stockholders,  it  would  be  assum- 
ed that  the  charter  was  silent  on  that  anbject, 
and  that  the  foreign  law  was  the  same  as  th4 
common  law  or  the  statute  declaratory  there- 
of prevailing  in  this  state. — Garetson-Hilton 
Lamber  Go.  v.  Hinaon.  140  P.  638. 

VI.  OFFIOEB8  AXD  AOEXTS. 
(B>  Aatbovttr  and  Pnnettoits. 

1 298  (CaLApp.)  The  by-laws  of  a  corpora- 
tion that  the  service  of  notice  of  special '  meet- 
ings of  the  directors  shall  be  entered  on  the 
nunutes,  and  the  minutes,  approved  at  a  sub- 
sequent meeting,  shall  be  conclusive  on  the  ques- 
tion service,  do  not  limit  manner  of  proving 
service  of  notice.— Sferlazco  v.  OUpbaut,  140  P. 
289. 

Where  the  minutes  of  a  special  meeting  of  the 
directors  of  a  corporation  showed  that  a  quor- 
um was  present,  and  that  two  members  were 
absent  and  the  correctness  of  the  minutes  was 
not  called  in  question,  one  assailing  the  legality 
of  the  meeting  must  show  that  it  was  not  called 
and  notice  given  as  required  by  the  by-laws. — Id. 

VII.  OOBFORATE  POWEKS  AND 
XJABII.ITIEB. 

(A)  Elxteat  mad  Blxereiaa  of  Powers  Im 
Oeacrat. 

(370  (N.nr.)  Public  utility  companies  may 
enforce  reasonable  regulations,  but  not  those 
that  are  discriminatory, — State  v.  Water  Sup- 
ply Co.  of  Albuquerque,  140  P.  1050. 

5388  (Okl.)  Unanimous  consent  of  atock- 
ders,  when  acted  on  by  the  persons  concerned 
so  as  to  materially  change  their  position,  pre- 
cludes such  stockholders  and  the  corporation 
from  setting  up  legal  informalities  affecting 
only  their  interests  to  overthrow  rights  ncqiiired 
on  the  faith  of  such  consent — Bass  &  Harbour 
Furniture  &  Carpet  Go.  t.  Harbour,  140  P.  056^ 
1 394  (Cal.)  The  Bailroad  Commission  has  no 
power  to  compel  a  corporation,  which  owns 
property  in  private  right  and  has  not  dedicated 
it  to  any  public  use,  to  apply  it  to  a  public  use 
of  any  kind.— Del  Mar  Water,  Light  &  Power 
Co.  V.  Eshleman,  140  P.  691. 

(B)  HepresciitAtloB  oC  Corpontlon  by  Of- 
llcen  ■«<  Aventa. 

{414  (Cal.App.)  The  president  and  general 
manager  of  a  corporation  may  by  custom  be 
invested  with  the  power  to  indorse  and  trans- 
fer commercial  paper  of  the  corporation. — Sfer- 
lauo  V.  Olipbant,  140  P.  280. 

A  by-law  of  a  corporation,  [iroviding  that  the 
president  shall  sign  stock  certificates  and  other 
contracts  which  have  been  approved  by  the  di- 
rectors, does  not  prevent  the  president  by  cus- 
tom from  acquiring  the  right  to  indorse  and 
transfer  comioerciar  paper.— Id. 

1432  (Nev.)  In  an  action  against  a  corpora- 
tion, vpon  a  note  defended  upon  the  ground 


that  the  person  executins  die  note  waa  not  its 
president,  either  de  Jure  or  de  facto,  because 
not  a  stockholder,  evidence  fceld  to  susbUn  a 
finding  that  he  was  a  stockholder  and  president, 
with  authority  to  execute  the  note.— Darrough 
T.  Nevada  Milling  &  Ore  Purdusing  Co.,  140 
P.  724. 

(B)  Torts. 

1491  (Gal)  A  corporation  engaged  in  the 
production  and  distribution  of  electric  power 
held  not  entitled  to  escape  liability  for  injuries 
caused  by  the  negligence  of  one  of  its  tru^ 
drivers  in  brinQlng  the  automobile  of  another 
employfi  to  defendant's  shop  for  repaiiB,  pur- 
suant to  orders  of  the  driver's  superior,  on  the 
ground  that  such  act  was  ultra  vires. — Cham* 
berlalu  v.  Southern  California  Edison  Co.,  140 
P.  25. 

i  492  (Cal.)  A  corporation  Is  civilly  liable  for 
torts  committed  by  its  servant  acting  within 
the  scope  of  bis  employment,  thongh  it  did  not 
authorize  the  particular  act  or  ratify  it. — Ob&in- 
herlain  T.  Southern  California  Ediaon  Co-  140 
P.  26. 

(F)  OlvU  Aetlona. 

{513  (Or.)  In  an  action  against  a  corporation 
for  acts  committed  by  an  agent,  the  acts  are  to 
be  alleged  as  the  acts  of  the  corporation  and 
agency,  and  its  scope  need  not  be  alleged.—- 
Scibor  T.  Oregon-Wasldngtoin  B.  ft  Naviga- 
tion Co..  140  1^  628. 

{515  (Ariz.)  A  corporation  most  specifically 
plead  its  want  of  power  to  do  an  act  upon 
which  its  liability  is  predicated.— Arizona  Life 
Ins.  Co.  V.  Lindell,  140  P.  60. 

{518  (Mont)  A  general  denial  of  all  the  al- 
legations of  the  complaint,  not  specifically  ad- 
mitted or  denied,  does  not  put  in  issue  Uie  cor- 
porate capacity  ofplaintlff.- Willobam  Ranch 
Co.  T.  Tegen,  140  P.231. 

Vm.  IN80LVEKCT  AKD  RECEXVEBS. 

{ 544  (Or.)  When  a  corporation  either  bob- 
pends  busiuesB  or  becomes  insolvent  and  Its  as- 
sets are  in  possession  of  a  court  of  equity  for 
final  settiement  and  distribaticm.  Its  capital 
stock  constituteB  a  tmat  fund  upon  which  gen- 
eral creditors  have  a  lien  for  the  payment  of 
their  demands;  but  mere  insolvency  does  not 
of  itself  convert  corporate  property  into  a  trust 
£und.-^aretaon-Hilton  Lombex  Go.  t.  Hinaon, 
140  P.  638. 

IZ.  RSnrOOBPORATIOH  Ain>  BEOB- 
OANIZATIOH. 

{ 577  (CalApp.)  The  identity  of  a  corpora- 
tion is  not  destroyed,  nor  its  1ml  obligations 
obliterated,  by  mere  reincorporation  under  the 
same  or  a  dinerent  name;  the  transfer  of  the 
corporate  assets  from  the  old  to  the  new  cor- 
poration being  con^dered  in  a  proper  case  as 
having  been  done  to  hinder,  delay,  and  defraud 
credttors.—Koch  T.  Speedwell  Motor  Car  Ca. 
140  P.  508. 

The  mere  fact  that  separately  created  and  ex- 
isting corporations  bear  the  same  name  and 
deal  in  the  same  commodities  will  not  suffice, 
even  if  the  officers  and  stockholders  of  each  cor- 
poration be  the  same,  to  create  a  merger  of  cot^ 
porate  capacity,  identity,  and  liability.— Id. 

8  579  (Cal-App.)  A  corporation  organized  as 
the  Pacific  Coast  branch  of  an  Ohio  motor  com- 
pany, under  the  same  name,  but  not  appearing 
to  be  a  mere  continuation  of  the  Ohio  corpora- 
tion, and  to  which  the  Pacific  Coast  bUHness 
and  assets  of  the  Ohio  corporation  were  trans- 
ferred, under  circumstances  not  creating  an  in- 
ference of  fraud,  could  not  be  sued  upon  a  lia- 
bility of  the  Ohio  corporation,  which  waa  pre- 
Bumably  in  being  and  not  shown  to  be  insolvent 
—Koch  V.  Speedwell  Motor  Car  Co.,  140  P.  50& 
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new  and  assets  of  an  Ohio  motor  company  were 
transferred,  to  create  a  general  agency  for  the 
Ohio  corporatioD,  was  no  more  liable  npon  an 
obligation  of  the  Ohio  corporation  than  any 
other  agent  would  be  liable  opon  hla  principal's 
obligations.— Id. 

XI.  DISSOI.UTIOir  AND  FORTEITURE 
OF  FBANCHISE. 

5 609  (Utah)  The  power  to  wind  up  the  af- 
rs  of  a  corporation  and  to  dissolve  it  is  not 
one  which  inheres  in  the  coorts,  but  exists  only 
when  conferred  by  statate. — Union  Savinn  ft 
Investment  Oo.  v.  District  Court  of  Salt  Leke 
Ooonty,  140  P.  221. 

Zn.  FOBBXOH  OO&FOKATIOMS. 

1 636  (Mont.)  The  rU^t  of  a  fordgn  corpo- 
ntion  to  engage  in  purely  local  private  buu- 
DesB  in  the  state  is  a  matter  of  grace  on  the 
part  of  the  state,  and,  in  the  absence  of  any 
contract  right  giving  a  foreign  corporation  the 
ritht  to  engage  la  the  state,  tiie  state  may  ex- 
clude it,  or  may  attach  conditions  which  trans- 
grees  a  constitutional  guaranty  Kcured  to  the 
corporation  in  the  state  of  ita  domicile.— State 
V.  Alderson,  140  P.  82. 

1 642  (Okl.)  A  foreign  corporaUon  engaged  In 
interstate  commerce  with  a  resident  of  the  state 
is  not  subject  to  Act  March  22,  190d  (Laws 
1909,  c.  10;  Gomp.  Ihwb  1909,  »  1540-1543). 
prohibiting  the  transaction  of  bueinesi  within 
the  state  by  foreign  corporatioos  which  have 
not  complied  with  sndi  act.— Fruit  Dispatch 
Co.  T.  Wood,  140  P.  1138. 

9646  (Hont.)  A  decision  of  the  Supreme 
Court  that  Rev.  Codes,  |  165,  does  not  permit 
the  imposition  of  the  fee  on  a  foreign  corpora- 
tiou  seeking  to  engage  in  interstate  commerce 
does  not  prevent  the  Secertary  of  State  from 
iniriatiiig  on  the  payment  of  the  fee  for  record- 
ing and  filing  the  certificate  of  a  foreign  cor- 
poration intending  to  engage  solely  in  private 
Intrastate  businefll.— State  v.  Alderson,  140  P. 
82. 

Ber.  Codes,  |  IBS.  most  be  construed  to  ap- 

Sly  only  to  foreign  eonmrationa  seeking  to  con- 
uct  strictly  private  intrastate  business,  and, 
■o  construed,  the  statute  is  valid, — Id. 

S  670  (Wash.)  Under  Bern.  &  Bal  Code,  S 
687,  providing  that  writs  of  garaishmeot  shall 
be  served  the  same  as  a  summons,  and  section 
226,  subd.  0,  providing  that  a  summons  may 
be  served  on  a  foreign  corporation  by  delivery 
to  **an>  agent,  cashier,  or  secretary  thereof, 
service  of  a  writ  of  garnishment  against  an  Ill- 
inois corporation  on  its  local  manager  wa«  suf- 
ficient—I>le»  V.  Powell,  140  F.  690. 

CORRECTION. 

See  Judgment.  «  297-^. 

CORROBORATION. 

See  Criminal  Law.  {  511. 

COSTS. 

See  Attachment,  {  351;  Dismissal  and  Nonsuit, 
S_37;  Insurance,  fi  675;  Receivers,.!  189; 
Waters  and  Water  CouiBes,  |  226;  WlUflb  1 

IV.  SEOUBITT  FOR  PAYMENT. 

1 123  (Kan.)  Where  a  surety  on  a  cost  bond 
makes  affidavit  that  he  is  worth  $50,000  over 
all  debts  and  exemptions,  the  twicer  required 
to  pass  on  its  eufficieocy  cannot  reject  the  bond 
without  investigation,  because  the  surety  is  a 
resident  of  another  county. — Cain  v.  Einhead, 
140  P.  1039. 


V.  AMOtnrT,  RATE.  AKD  ITEMS. 

S  164  (Mont)  A  successful  party  cannot  re- 
cover as  costs  fees  of  a  witness  not  called  or 
examined,  without  showing  that  the  testimuny 
which  be  was  expected  to  give  could  reasonaiMV 
be  offered  as  relevant  to  the  issues  raised.— In 
re  Gallatin  Irrigation  Dist,  140  P.  02. 

S  1 84  CWaeh.)  Where  the  allegations  of  tJie 
complaint  were  put  in  issue  by  the  answer, 
plaintiff  could  call  witnesses  to  prove  his  case 
without  anticipating  admissions  of  defondant ; 
and  where  plaintiff  recovered  judgment  the  fees 
of  such  witnesses  were  properly  taxed  as  costs. 
-Frair  t.  Caswell.  140  P.  B64. 

COTEIfANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Set-Ofl  and  Counterclaim. 

COUNTIES. 
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I.  OBSATIOK.  ALTERATION,  BXIST- 
ENOE,  AND  POUnOAL 
FUNCTIONS. 

S  13  (Mont)  Under  the  statute  providing  for 
new  counties,  a  petition  for  a  new  county  out 
of  territory  of  two  existing  counties  need  oniy 
be  signed  by  a  majority  of  the  Qualified  electors 
of  the  territory,  as  shown  by  the  official  regis- 
tration books  of  the  last  general  election.— 
State  V.  Board  of  Com'rs  of  Teton  County, 
140  P.  72a 

A  counter  petition  for  the  exclusion  of  ter- 
ritory from  a  new  county  sought  to  be  organis- 
ed must  contain  Qie  ^natures  of  at  least  60 
per  cent  of  the  qualincd  electors  resident  in 
the  territory  sought  to  be  excluded,  and  the 
burden  is  on  the  counter  petitioners  to  show 
that  fact  on  the  hearing.— Id. 

A  verification  to  a  countet  petition  asking 
for  the  exclusion  d  territory  sought  to  be  in- 
cluded in  a  new  coun^  which  avers  that  each 
affiant  believes  that  the  counter  petition  is 
signed  by  at  least  50  per  cent  of  the  qualified 
electors  of  the  territory  sought  to  be  excluded, 
does  not  show  that  the  counter  petition  was  so 
si^ed.— Id. 

Under  the  New  Gonnttes  Act  and  Bev.  Codes, 
1^  79^7998,  an  affidavit  to  a  counter  peti- 
tion for  the  exclusion  of  territory  Is  not  evi- 
dence of  the  facts  averred  therein.— Id. 

The  board  of  county  commissioners  ordering 
an  election  on  the  subject  of  organizing  a  new 
county,  and  adjourning  sine  die,  has  no  author- 
ity to  grant  a  rehearing  <m  petition  by  qualified 
electors  residing  in  territory  sougbt  to  be  ex- 
cluded from  the  new  county. — Id. 

8  16  (Mont^  Bridges,  which  are  declared  hy 
Rev.  Codes,  f  1337,  as  amended  In-  Laws  1913, 
c.  72,  I  3,  to  be  a  part  of  the  puolic  highway, 
are  not  county  nroperty  within  that  term  as 
used  in  Laws  1911,  c.  112,  §  7,  requiring  the 
value  of  such  property  to  be  considered  in  the 
adjustment  ot  the  property  rights  between  an 
old  county  and  a  newqr  created  county^^tate 
T.  Bitch,  140  P.  731. 

n.  GOVERNMENT  AND  OFFXOBR8. 

(B)  Coniktr  Seat. 

126  (Colo.)  Act  of  1881  (Laws  1881,  p.  103). 
relating  to  the  removal  and  location  of  ooun^ 
seats,  held,  in  view  of  Const,  art.  6,  |  25,  and 
article  14,  S  2,  to  abrogate  Laws  1861,  p.  57, 
relating  to  the  location  of  county  seats,  as  well 
as  Bev.  St.  1868,  c.  20,  S  42,  relating  to  re> 
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moval.— Town  of  Sugar  Cit7  t.  Boacd  of  C«m'n 

of  Crowley  CoUDty,  140  P.  809. 

Act  of  1881  (Laws  1881,  p.  103),  requiring 
six  months'  residence  in  the  county  and  90  days 
in  the  precinct  to  entitle  peraons  to  vote  on 
the  location  of  coan^  seats,  la  not,  in  riew  of 
Const  art  7,  S  1,  and  article  14,  i  2,  unconsti- 
tutional because  requiring  a  longer  residence 
in  the  county  and  precinct  than  is  neeeasary 
to^^ualify  electors  to  vote  at  general  elections. 

S29  (Colo.)  A  complaint,  attacking  the  re- 
t  of  an  election  establisning  a  county  seat 
on  the  ground  that  illegal  votes  were  counted, 
which  was  filed  under  Rev.  St  1008.  S§  2308 
to  2319,  cannot  .be  amended  so  as  to  insert  a 
list  of  illegal  voters,  as  I'eguired  by  section  2312. 
—Town  of  Sugar  Ci^  T.  Board  of  Com'ra  of 
Orowi^  Connty,  140  P.  809. 

m.  PROFEBTT,  CONTRACTS.  AND 
UABIUTIES. 
(A)  Public  Bvlldlnvs  and  Otber  Propeirtr* 

f  105  (Okl.)  Rev.  Laws  1910,  i  1625,  empow- 
eruig  the  coun^  conunissionerB  to  contract  for 
the  erection  of  courthouses  and  jaOa,  and  to 
issue  boods  therefor  when  authorized  by  a 
majority  of  the  Qualified  tax  paying  voters,  does 
not  affect  the  three-fiftha  percentage  required 
by  Const,  art  10,  {  26  and  is  not  a  limitation 
on  the  qoalification  of  a  TOter  as  stated  in 
Const  art.  3,  88  1,  4a.— Faulk  v.  Board  of 
Com'ra  of  Marshall  County,  140  P.  777. 

County  commissioners  are  authorized  nnder 
Rev.  Laws  1910,  S  1625,  to  contract  for  the 
purchase  and  erection  of  a  courthouse  and  jail, 
when  a  majority  of  those  voting  for  the  proposi- 
tion submitted  by  the  board  are  qoallfted  prop- 
erty tax  paying  voters.— Id. 

(C)  CouBtr  EixpeM«a  »nd  C1iarar«B  m.nA 
Stalntonr  Iiiabllltles. 

1 132  (Kan.)  Improvements  charged  by  a  city 
to  the  benefited  property  are  so  far  public 
in  nature  that  the  Legislature  may  require  the 
county  to  bear  part  of  the  expense  of  collect- 
ing vie  assessments,  bv  giving  a  rebate  for 
theirprompt  payment— Kansas  City  v.  Stewart 
140  P.  876. 

nr.  FI8CAX.   MANAOEMEHT.  FUBUC 
DEBT.  SEOURITIES,  AND 
TAXATION. 

1 151  (OkL)  Under  Const  art  10,  §  26,  where 
tbree-fifths  of  the  voters  of  a  county  vote  to 
create  an  indebtedness,  aach  indebtednesa  is 
allowed.— Faulk  v.  Board  of  Oom'rs  oil  Marshall 
Counly,  140  P.  777. 

The  qoalificatlon  of  a  voter  at  an  election  to 
antborise  a  county  indebtedness  pursuant  to 
Const  art  10,  §  26,  is  that  prescribed  by  Const, 
art  3,  $1  1,  4ai,  and  does  not  depend  on  wheth- 
er he  is  a  property  tax  paying  or  uonproperty 
tax  paying  voter. — Id. 

S  173  (Ariz.)  A  coonty  may  not  issue  bonds 
onless  the  power  is  specifically  conferred  or 
necessarily  implied  from  the  law  governing  the 
powers  of  counties.— Board  of  Sup'rs  of  Yav- 
apai County  V.  Hawkins,  140  P.  821. 

1 1 73  (Idaho)  The  expressed  purpose  of 
Laws  1913,  c.  58,  3  ^>  enacted  pursuant  to 
Const  art  7,  {  lo,  abrogating  power  to  issue 
bonds,  is  to  place  the  counties  of  the  state  on 
a  cash  basis.— Peavy  v.  McCombs,  140  P.  965. 

I  174  (Ariz.)  Under  Civ.  Code  1913.  pars. 
5266-^285,  relating  to  county  and  municipal 
indebtedness,  a  county  may,  as  authorized  by 
voters  at  an  election,  issue  bonds  for  a  court- 
bouse  where  the  existing  indebtednen  ol  the 
county  and  the  indebtedness  created  by  the 
bonds  will  not  exceed  4  per  cent,  of  the  assess- 
ed valuation  of  the  property  of  the  county. — 
Board  of  Sup'rs  of  Xavapai  County  v.  Hawkins, 
140  P.  821. 

I  175  (Ariz.)  Where  bonds  of  a  county  are 
issued  as  the  original  evidence  of  an  indebted- 
ness contracted  by  it,  the  bonds  are  not  a  fund- 


ing of  die  debt,  as  ordinarllv  understood. — 
Board  of  Sup'rs  of  Yavapai  CJounty  v.  Haw- 
kins, 140  P.  821. 

S  (75  (Idaho)  Laws  1918,  c.  58,  |  99,  ab- 
rogates the  power  of  county  commissioners  to 
issue  bonds  for  the  redemption  of  outstanding 
county  warrants  issued  before  such  law  went 
into  effect,  as  well  as  warrants  issued  sipce 
that  time.— Peavy  v.  McCombs,  140  P.  965. 

Laws  1913,  c  58,  I  99,  repeals  Rev.  Codes,  f 
leeO,  as  amended  by  Laws  1913,  c  33,  so  far 
as  section  1960  empowers  county  commissioners 
to  issue  ooonty  bonds  to  pay  or  to  redeem  oat- 
standinf  warrant  Indebtedneaar— Id. 

COURT  REPORTERS. 

See  Statutes,  (  124;  Taxation,  f  40. 

COURTS. 

See  Appeal  and  Brror.JK  34,  757,  773,  1097, 
1122;  Attorney  and  Client,  |  190;  Building 
and  Loan  Associations,  ft  45 ;  Clerks  of  Courts: 
Colleges  and  Universities,  |  10;  CiHitempt; 
Equity,  f  39:  Infants,  |  20;  Intoxicating 
Idquors,  {  108;  Judges;  Judnnent,  |  489; 
Justices  of  the  Peace ;   Lis  Pendens,  i  5 : 

L  NATURE.  EXTENT,  AND  EXEROI8B 
OF  JITBXSDXCTION  IN  OENEBAI.. 

S  7  (Wash.)  In  the  absence  of  statute  mak- 
ing a  personal  injury  action  local,  it  is  deemed 
a  transitory  action  and  may  be  brought  wher- 
ever service  can  be  had  upon  ddendant— 
Ueynolds  v.  Day.  140  P.  68L 

1 8  (Wash.)  Where  an  action  accruing  in 
another  state  is  transitory,  and  jurisdiction  of 
the  parties  can  be  obtained  by  service  of  pro- 
cess, the  foreign  law.  if  not  contrary  to  the 
public  policy  of  the  fonun  or  to  good  morals, 
and  not  injurious  to  the  state  <n  tbit  fomm 
or  its  citisens,  will  be  recogniied  and  enforced 
in  actions  ex  delicto  as  well  as  ex  contractu. — 
Reyuolds  v.  Day,  140  P.  681. 

Under  the  rule  of  comity,  a  tranaltorv  action, 
such  as  one  for  personal  injuries,  wUeb  ac- 
crued and  was  actionable  in  another  state,  may 
be  maintained,  though  plaintiff  could  not  liave 
recovered  had  the  injury  occurred  in  the  state 
of  the  forum.— Id. 

To  make  an  employee  common-law  remedy 
contrary  to  the  public  policy  of  this  state,  so 
that  it  will  not  be  enforced  as  a  matter  of  com- 
ity, where  the  cause  of  action  accrues  in  a 
state  where  it  is  enforceable,  it  must  appear 
that  the  common-law  remedy  would  never  be 
enforced  under  any  circumstances  if  the  cause 
of  action  arose  in  ^is  state.— Id. 

n.  ESTABUSKHENT.  OBOANIZA- 
ItON.  AND  PROOEDUBB  IN 
OENERAI.. 

(A)  Oreatiom  nd  ConstiinttoK,  and  Co«rt 
Ofllcera. 

§  42  (Wash.)  Laws  1913,  c  126.  fiS  1-13.  pro- 
viding for  fli>poIntment  of  official  court  re- 
porters, held  not  invalid.— State  v.  Derbyshire, 
140  P.  540. 

8  56  (Ariz.)  Under  Civ.  Code  1901,  par.  2505, 
and  Laws  1903,  No.  91,  §  1,  a  complaint 
against  a  county  for  interpreter  s'  fees,  failing 
to  allege  that  the  services  were  rendered  in  a 
civil  case  in  which  the  county  was  a  par&  or 
in  a  criminal  case,  did  not  state  a  cause  of  ac- 
tion.—Cochise  County  V.  Miehelena,  140  P.  62. 

(D)  Il«l«s  of  Deelslan,  AdJadlesttoM,  OplB* 
loM,  a»d  Record*. 

S  97  (Ariz.)  In  determining  the  conflicting 
rights  of  a  minor  child  of  a  widow  who,  after 
making  entry  on  public  land  remarried  and  died 
before  she  was  entitled  to  a  patent  and  the  sec- 
oud  husband,  the  construction  bsimJe(Lera^S.u- 
preme  Court  of  the  f«^(mlcl«f 
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ritskta  of  «ntrymeD  la  blndlDg  on  the  itate 
conrts.— Harm  t.  Lyon,  140  P.  986. 

1 102  (Cal.)  In  the  Snpreme  Court  is  banc 
the  concurrence  of  at  least  four  justices  is  nec- 
essary to  the  determination  of  any  proposition, 
stated  aa  the  basis  of  the  judgment.— Del  Mar 
Water,  Light  &  Power  Co.  v.  Eshleman,  140  P. 
948. 

m.  COURTS  OF  GENGBAI.  OBIO- 
IKAL  JITBISDIonOH. 

(AJ  Grovnds  of  JnFladlotlon  In  Geaeral. 

S  121  (Okl.)  Under  Const,  art.  7,  {  10,  and 
Gomp.  Laws  1909,  {  197B,  where  the  interest 
and  principal  on  a  contract  exceed  $500,  an 
action  for  the  amount  due  on  the  contract  is 
within  the  Jurisdiction  of  the  district  oourL— 
TDiompaon  t.  De  Lon^  140  P.  421. 

IV.  coiraTS  of  xjmzted  ob  imtb- 

BIOB  njBIBDICnON. 

1 163  (OU.)  Issues  In  a  real  estate  broker's 
action  for  conuniagion  held  not  to  InTotve  title 
to  the  land  so  aa  to  deprive  the  county  court 
of  joriadiction.— Everett  t.  ComtM,  140  P.  192. 

VI.  COURTS  OF  AFFEIXA.TB  JURIS- 
DICTION. 
(B)  Oomrta  of  Pavtloular  Statea. 

8  212  (Cal.)  An  faction  for  a  money  judgment 
for  less  than  f2,000  is  within  the  appellate  Juris- 
diction of  the  District  Court  of  Appeal,  and  an 
application  to  transfer  the  cause  to  the  Supreme 
C^urt  will  be  denied,  though  the  complaint 
asked  for  e^uitahle  relief,  but  did  not  allege 
facts  on  which  it  could  be  granted. — Koch  t. 
Speedwell  Motor  Car  Co..  140  P.  600. 

S2(3  (Colo.)  A  judgment  for  fS.OOO.  bein« 
merely  afflrmecl  by  Court  of  Appeals,  ia  still 
only  for  85,000,  within  Seas.  Laws  1911,  pp. 
268,  269,  If  5,  6,  limiting  rehearing  by  the  Su- 
preme Court  on  error,  to  the  Court  of  Appeala 
to  a  case  where  the  decision  relates  to  a  judg- 
ment for  more  than  $5,000;  the  interest  on  a 
judgment,  accruing  under  Rev.  St.  1908,  |  8162, 
sot  becoming  part  of  it,  but  remainingincident 
to  it.— Colorado  Midland  By.  Go.  t.  iBklwards, 
140  P,  190. 

Vm.  CONCURRENT  AND  CONFXJCT- 
ING  JURISDICTION,  AND 
COMITY. 

(B)  Btata  Ooarta  sad  Valtad  ■tata»  Oonrta. 

1488  (Oolo.)  Where,  pending  appeal  from  an 
order  of  the  local  land  office  rejecting  a  desert 
land  entry,  a  patent  for  the  same  land  was  la- 
BUed  to  a  homestead  entryman,  the  state  court 
had  Joriadictioa  of  a  salt  to  set  aside  the  pat^ 
ent  as  wrongfully  Inned^Aadenon  t.  Wood- 
ward. 140  P.  198. 

COVENANTS. 

See  Landlord  and  Tenant,  $  130. 

IV.  ACTIONS  FOR  BREAOK. 

i  130  (Kan.)  The  damages  recoverable  tot 
breach  of  warranty  held  to  include  the  neces- 
sary and  reasonable  expense  of  a  forcible  de- 
tainer action  which  plaintiff  brought  against 
the  vendor's  tenant  to  obtain  posaeaoion,  the 
attorney's  fee,  and  what  the  possession  of  the 
tenant  waa  reasonably  worth.— Btuchfield  v. 
Briokman,  140  P.  S94. 

CREDITORS. 

See  Fraudulent  Conveyances;  Garnishment; 
Sales,  S  474 ;  Subrogation. 

CRIME  AGAINST  NATURE. 

See  Sodomy. 


CRIMINAL  LAW. 

See  AdDltery;  Arrest;  Assault  and  Battery: 
Bastards;  Briberf;  OonspiraCT;  Contempt; 
Krabeszlement ;  Gaming,  if  T2%-&8:  Homi- 
cide; Indians,  I  34;  Indictment  and  Informa- 
tion; IntoxlcatUu  liquors,  SI  196-236:  Lar- 
ceny; Lewdness;  Idbef  and  Slander,  H  15,  18, 
39,  86;  Paidon;  Fnwtitatkm;  lUve;  Sod- 
omy. 

n.  CAFAOITT  TO  COMMIT  AND  BB- 
SPONSIBIX.ITT  FOB  OBIME. 

1 48  (Okl.Cr.App.)  Under  Rev.  Laws  1910,  | 
2094,  the  test  of  criminal  responsibility  for  the 
commission  of  a  crime  depends  on  whether  ac- 
cused bad  mental  capacity  to  dlatinguiab  be- 
tween right  and  wrong,  aa  applied  to  the  par- 
ticular act,  and  to  understand  the  nature  and 
wiue^Miee  of  such  act.— rAlberty  t.  Stat^  140 

T.  VBNUE. 
(A>  Piaea  at  Briaartaar  Praaaawtlam. 

1 1 08  (CaLApp.)  Venue  of  ofttase  of  soHclt- 
ing  order  for  intoxicating  liquor  in  no-license 
territory  1^  means  of  a  letter  under  Wyllie 
Local  Option  Law,  |  IS,  held  to  be  in  the  coun- 
ty where  the  letter  was  received. — Qolden  ft  Co. 
V.  Justice's  Court  of  Woodland  Tp.,  Tolo  Coun- 
ty, 140  P.  49. 

8  112  (Wash.)  The  venae  of-  a  prosecution  for 
conspiracy  waa  properly  laid  in  a  county  where 
the  conspiracy  waa  continued,  and  an  overt  act 
committed,  though  It  was  originated  in  another 
county.— State  t.  Mardesieb.  140  P.  573. 

(B)  Chanse  of  Teane. 

{  137  (Ooto.)  While  on  appIicatiOD  for  change 
of  venue  for  prejudice  of  the  Judge,  the  judge 
can  try  the  questions  of  law,  yet,  the  petition 
and  affidavits  being  sufficient,  the  judge,  under 
Bev.  St.  lOOS,  §8  6963,  6064,  cannot  try  the 
question  of  fact  of  his  prejudice,  but  must 

frant  the  change^Erbau^  t.  People,  140  P. 
88. 

Objection  to  time  of  Sling  petition  for  change 
of  venue  for  prejudice  of  the  judge,  and  ab- 
sence of  notice  being  waived,  and  form  and  sub- 
stance of  petition  and  affidavits  not  being  ques- 
tioned, it  Is  error  to  deny  the  change  aolely  on 
the  ground  that  the  alleged  prejudice  ia  not 
true.— Id. 

Vn.  FOBVER  JEOPARDT. 

8  l93>/2  (CaLApp.)  A  verdict  convicting  de- 
fendant of  involuntary  manslau^ter  is  an  ac- 
quittal of  the  higher  crimes  embraced  in  the  in- 
fojmation.— People  t.  Keliey,  140  P.  302. 

g  195  (Kan.)  The  ultimate  test  In  determin- 
ing the  validity  of  a  plea  of  former  conviction 
or  former  acquittal  is  identity  of  offenses,  and 
it  ia  not  necesaarily  decisive  that  the  two  of- 
fenses have  some  material  fact  in  oommon.— 
State  T.  Schmidt,  140  P.  848. 

vm.  PBEIJMINAR7  COMPLAINT. 

AFFIDAVIT.  WARRANT,  EX- 
AMINATION,  OOMMITMBNT, 
AND  SUBOIABT  TRIAL. 

8258  (Ariz.)  Under  Pen.  Code  1913,  |  1829, 
providing  that  a  justice's  judgment  that  defend- 
ant pay  a  fine  may  also  direct  that  he  be  im- 
prisoned until  the  fine  is  satisfied,  in  the  pro- 
portion of  one  day's  imprisonment  for  every 
dollar  of  the  fine,  construed  with  aection  19  and 
C^v.  Code  1913,  par.  3829,  held,  that  a  justice's 
judgment  In  a  prosecution  for  Belling  intoxi- 
cants in  a  local  option  district,  imposing  a  fine 
f250,  and,  in  default  of  its  payment,  im- 
prisonment for  60  days,  was  vaud.— Ez  parte 
SUvas.  140  P.  968. 
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IZ.  ARBAIOmSEirr  AKD  PI^AS.  AMD 
XOXXE  rBOSEQPI  OK  DISCOH- 
TIMVAHOB. 

g2M  {CaU  Under  Pen.  Code,  M  995  and 
1017,  the  defenses  of  former  acquittal  or  former 
jeopardy  mnat  be  presented  by  plea.— People  v. 
SMcUer.  140  P.  270. 

X.  EVIDENCE. 

(B)  F«etB  In  iBsne  and  Relevant  to  I>- 

■ae>,  and  Rea  Gestae. 

S  368  (Or.)  An  eidamation  of  decedent's, 
daughter,  during  a  scuffle  between  defendant 
and  others,  that  defendant  had  killed  her  moth- 
er, was  admissible  as  part  of  the  res  gesttt.— 
State  T.  Davis,  140  P.  448. 

(C)  Otber  Oflcnae*.  and  Obaraeter  of  Ae- 

cnscd. 

I  369  (Or.)  In  a  prosecatton  for  Bssanlt  with 
intent  to  rape,  the  admission  of  evidence  of  a 
prior  assault  on  another  female  infringes  de- 
fendant's right  to  demand  the  nature  and  cause 
of  the'  accusation  against  blm.— State  v.  Jen- 
sen. 140  P.  740. 

f  369  (Wash.)  On  a  trial  for  sedaction,  e^- 
dence  of  prior  acta  of  intercourse  between  the 
parties  is  admissible.— State  v.  Tilden,  140  P. 


<D)  Materiality  and  Oompetener  tn  Gen- 
eral. 

{395  (Utah)  In  a  prosecution  of  a  railroad 
employ^  for  larceny,  a  dieet  of  paper  taken 
from  accused  after  his  arrest,  cootammg  ao 
offer  of  money  to  the  arresting  officer  if  he 
would  release  him,  held  properly  admitted.— 
SUte  V.  Beese,  140  P.  126. 

<H)  ItoonmentHT  Bvldenee  and  Bxalnslnn 
of  Parol  Evldanee  Tberebr* 

5429  (Kan.)  Where  the  record  of  a  previous 
conviction  for  violation  of  the  prohibitory  law 
discloses  a  conviction  for  anch  violation,  the 
record  is  prima  facie  proof  of  such  violation, 
without  introducing  the  complaint  or  informa- 
tion.—State  V.  Schmidt,  140  P.  843. 

S447  (Wash.)  It  was  not  error  to  permit 
prosecutrix  to  explain  to  the  jury  expressions 
contained  in  letters  written  to  her  by  accused. 
—State  V.  TUden,  140  P.  680. 

(D  Opinion  Evidence. 

(451  (N.M.)  The  statement  of  a  witness  that 
defendant  and  deceased  appeared  to  be  per- 
fectly frimdly  five. minutes  before  the  killing 
held  admiasiUe  to  sapplement  the  witness'  Ian* 
gnage  which  was  inadequate  to  convey  the  pre- 
dae  facts.— State     Cooley,  140  P.  1111. 

(J)  Teettmonx  of  AoeoKp|leM  and  OoAe- 
fendantB. 

I  507  (Idaho)  For  a  person  to  be  an  accom- 
plice in  the  commlnBion  of  a  crime,  some  aid- 
ing, abetting,  or  actual  encouragement  by  him 
Is  eiffiential.— State  v.  Orant,  140  P.  9C»9. 

The  mere  presence  of  a  person  when  a  crime 
is  plotted  or  his  silent  acquiescence  in  its  com- 
mission does  not,  in  the  absence  of  legal  duty 
to  act,  make  him  an  accomplice  within  Rev. 
Codes,  I  7871,  requiring  corroboration  of  the 
testimony  of  an  accomplice.—Id. 

A  person's  failure  to  disclose  known  facts  re- 
gardmg  a  crime  does  not  render  him  an  accom- 
plice dC  the  person  committing  the  crime. — Id, 

§5n  (Idaho)  Under  Bev.  Codes,  §  7871,  the 
corroborating  evidence  must  be  some  material 
fact  or  circumstance,  which,  standing  inde- 
pendent of  the  accomplice's  testimony,  tends  to 
connect  defendant  with  the  offense. — State  t. 
Grant,  140  P.  959. 

}5II  (Utah)  On  trial  for  adultery,  girl's  tes- 
timony held  sufficiently  corroborated  within 
Comp.  Laws  1907,  S  4862,  as  to  the  corrobora- 
tion of  accomplices.- State  v.  Park;  140  P.  768. 
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(H)  Welirht  and  Snfllelener. 

1 967  (Utah)  In  a  prosecution  for  larceny,  et- 
idence  held  sufficient  to  show  the  corporate  ex- 
istence of  a  railroad  company  by  mneial  repu- 
tation.—State  T.  Reese,  140  P.  126. 

XL  TIKE  OF   TRIAL   AHD  OOlTTXir- 

tTANCE. 

8  594  (Idaho)  Refusal  of  continnance  held 
an  abuse  of  the  discretion  conferred  by  Rer. 
Codes,  M  7795,  4872,  where  there  was  a  rea- 
sonable posHibility  that  the  absent  witness,  in 
poesession  of  material  documentary  evidence, 
would  return  within  the  jurisdiction  with  the 
document  and  testify  if  the  trial  was  ^tponed. 
—State  V.  Cannon,  140  P.  963. 

1 603  (N.M.)  Where  a  motion  for  a  continu- 
ance failed  to  allege,  as  required  Comp. 
Laws  1897,  S  2986,  that  affiant  believed  fn  the 
truth  of  the  fact  to  be  testiSed  to  by  the  ab- 
sent witness,  it  was  properly  overruled. — State 
V.  Probert;  140  P.  im 

XXL  TBIAL. 
(A.)  Proltmlnarr  Proeeadlnsa. 

1 628  (Kan.)  That  the  county  attorney  was 
allowed  to  indorse  on  the  information  the  names 
of  additional  witnesses,  including  that  of  the 
witness  on  whose  evidence  the  conrictioa  was 
sustained,  was  within  the  discretion  of  the 
court— State  t.  Wallace,  140  P.  863. 

(B)  Conne  and  Condaet  of  Trial  fa  Gen- 
eral. 

S  636  (Or.)  The  trial  court  can,  in  defendant's 
absence,  make  an  order  nunc  pro  tunc  for  en- 
try of  record  of  verdict  of  conviction;  but  the 
practice  is  not  to  be  commended. — State  t.  M!c- 
Daniel,  140  P.  093. 

S655  (Cal.)  In  a  prosecution  for  statutory 
rape,  where  accused's  counsel  justified  his  cross- 
examination  on  the  ground  that  it  concerned 
matters  t^e  prosecutrix  had  glozed  over,  it  was 
improper  for  the  court  to  rebuke  him  for  the 
remark  on  the  ground  that  he  was  guilty  of 
ungentiemanly  and  unprofes^onal  conduct. — 
People  V.  UacDonald,  140  P.  256. 

(O)  ReeeptlOB  of  B^deneo. 

I  673  (Or.)  In  a  trial  of  two  defendant*,  re- 
fusal to  restrict  evidence  of  declarations  by  one 
after  the  offense  in  the  absence  of  the  other  to 
the  declarant  is  error. — State  v.  McDaniel,  140 
P.  993. 

(B>)  Arcnments  and  Condnst  of  Cowuel. 

S  706  (N.M.)  It  wu  error  to  permit  the  dte- 
trict  attorney  to  aidt  witnesses  whether  he  had 

not  instructed  them  not  to  talk  to  any  one 
about  the  case,  and  whether  they  had  not  violat- 
ed auch  instructions  by  talking  with  defendant's 
attomey.—State  v.  Cooley,  140  P.  1111. 

1 730  (N.M.)  Where  the  court  erroneously 
permitted  the  district  attorney  to  ask  witnesses 
whether  he  had  not  directed  them  not  to  talk  to 
any  one  about  the  case,  and  whether  they  had 
not  talked  to  defendant's  attorney,  and  such 
questions  were  answered,  It  should,  on  requea^ 
have  instructed  that  the  district  attorney  had 
no  right  to  give  such  dlieetioiu.— State  v.  Cool- 
ey, 140  P.  IIIL 

(F)  Pvovlnw  of  Oonrt  and  Jwy  la  Gen- 
eral. 

}  736  (Idaho)  Where  the  evidence  does  not 
show  without  substantial  conflict  that  a  witness 
was  an  accomplice,  the  questicm  whether  he 
was  an  accomplice  is  for  the  jury.- State  ir. 
Grant,  140  P.  959. 

S  765  (CaL)  Under  Const  art  6,  8  19.  pro- 
hibiting chaises  upon  matters  of  fact,  and  Pen. 
Code,  f  1126,  giving  the  jury  the  exclusive  pow- 
er to  determine  the  facts,  it  is  improper  in  a 
prosecution  for  statutory  rape  for  the  court  to 
characterize  the  prosecutrix  as  courteous,  kind, 
and  modest- People  v.  MacDonal^,  140  P.|266. 
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|77r  (Okl.Cr.App.)  Accased  is  entitled  to  in- 
Btnictlone  defining  the  law  applicable  to  his 
theory  and  covering  hli  defence,  when  there  is 
competent  evidence  tending  reaionablr  to  sub- 
Btantiate  eame.— Courtney  v.  8tate,  l40  P.  163. 

{780  (Idaho)  Where  the  qnestlon  ariees 
whether  the  witness  is  an  accomplice  nnder  Rev. 
Codes,  g  7871,  the  coort  shoold  inatmct  on  the 
law  of  accomplices,— State  v.  Gfrant,  140  P.  0B9. 

$  782  (N.M.)  An  instruction  that  a  dying  dec- 
laration is  entitled  to  no  more  weight  than  If 
the  deceased  was  present  and  testifying,  held  er- 
roneous as  calculated  to  lead  the  jury  to  be- 
lieve that  such  declarations  are  entitled  to  the 
same  weight  as  the  teetimomr  of  liTing  witness- 
es.—State  T.  Valencia,  140  P.  lll». 

8  785  (Cal.)  A  charge  that  a  witness  false  in 
one  part  of  his  testimony,  is  to  be  distrusted  in 
others,  being  In  accordance  with  Code  Civ.  Proc. 
I^^l,  is  proper.— People  v.  MacDonald,  140  P. 

§  786  (Cal.)  The  refusal  of  an  instruction  that, 
if  the  evidence  was  otherwise  insufficient  to 
justify  a  conviction,  the  mere  fact  that  accused 
when  a  witness  made  a  false  statement  in  no 
way  connected  with  the  charge  against  him  will 
not  warrant  a  conviction,  was  proper,  where 
the  false  statement  was  made  by  accused  out  of 
court— People  v.  MacDonald,  140  P.  256. 

S8I4  (Wash.)  Where  defendants  were  indict- 
ed for  conspiracy  to  prevent  any  one  outside  a 
certain  combine  from  fishing  in  the  waters  of 
Pnget  Sound,  the  offense  was  complete  when 
the  conspiracy  was  formed,  and  it  was  not  error 
to  refuse  to  charge  that  they  could  not  be  con- 
victed tor  having  hindered  white  men  from  fish- 
ing on  an  Indian  reservation.— State  v.  Marde- 
sich.  140  P.  073. 

1815  (OkLCrApp.)  Refusal  of  an  instruction 
on  alibi  held  error,  where  there  was  evidence 
tending  to  establish  such  defense,  and  no  other 
defense  or  testimony  was  offered.— Ooartney  v. 
SUte,  140  P.  163. 

8  822  (Colo.)  In  determining  the  correctness 
of  instructions  on  alibi,  they  must  be  considered 
as  a  whole.— Forte  v.  People,  140  P.  78S. 

8  822  (Kan.)  Ad  instruction  on  tlie  defense  of 
Insanity  hM  not  so  misleadlnf.  In  view  of  the 
entire  charge,  as  to  cause  the  ]ary  to  lose  sight 
of  the  rule  that  to  justify  an  acquittal  they 
need  have  only  a  reasonable  doubt  as  to  defend- 
ant's sanHr.— State  v.  Johnson,  140  P.  839. 

8823  (Kan.)  An  instmctlon  that  it  devolved 
on  accused  to  first  raise  the  qnestion  of  his  in- 
sanity, but  merely  to  create  a  reasonable  doubt 
as  to  his  sanity,  held  harmless,  where  other 
correct  instructions  were  given  and  defendant 
introduced  much  evidence  toucliing  tiis  claimed 
insanity.- State  v.  Johnson,  1¥)  P. 

(J)  C«stodr»  Condavt,  amd  I>«lIber«ttoM 
of  Jsrr> 

J 855  (Kan.)  That  one  of  the  Jnrors  pending 
iberanon  asked  how  they  conid  sqaare  them- 
selves with  the  people  in  the  face  of  so  many 
witnesses  if  they  did  not  convict  is  not  miscon- 
duct requiring  a  reversal— State  v.  Wallace, 
140  P.  863. 

Xm.  MOTIONS  FOR  KEW  TBIAI. 
AND  IN  ARREST. 

8968  (Cal.)  Under  Pen.  Code^  SS  G&5  and 
1017,  the  defenses  of  former  acquittal  or  former 
jeopardy  may  not  be  presented  by  motion  in 
arrest  ot  judgment.— People  v.  StricUer,  l40  P. 
270. 

8  070  (Wash.)  Under  Rem.  &  Bal  Code,  8 
2183,  providing  that  a  judgment  may  be  ar- 
rested on  motion  of  the  defendant  on  the  ground 
that  the  Information  does  not  state  a  crime, 
the  sufficieucy  of  tbe  information  may  be  ques- 
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tinned  by  sneb  motion,  althoiwh  no  objection 
was  made  thereto  before  the  plea  was  entered. 
-nState  V.  George,  140  P.  387. 

XIV.  JUDGMENT.  SENTENCE,  AND 
FINAI.  COMMITMENT. 

8  978  (Okl.Cr.App.)  Under  Const  art  5,  8  54, 
the  repeal  or  an  amendment  of  a  statute  pre- 
scribing the  punishment  for  an  offense,  after  final 
judgment  and  pending  an  appeal  therefrom,  does 
not  vacate  or  modify  such  judgment  or  arrest 
execution,  where  the  judgment  is  affirmed.— 
Alberty  v.  State,  140  P.  1026. 

8  980  (Cal.)  Where  accused  withdrew  his  plea 
of  not  guilty,  and  entered  plea  of  guilty,  and 
applied  for  release  on  probation,  court  held  to 
have  powu  to  enter  judgment  on  the  plea  of 
guiltjr,  though  pleas  of  former  acquittal  and  for- 
mer jeopardy  were  not  expressly  withdrawn. — 
People  V.  Strickler,  140  P.  270. 

8  995  (Or.)  The  record  in  a  criminal  case 
should  affirmatively  show  that  defendant  was 
present  wben  a  verdict  of  conviction  was  re- 
ceiv«d^State  v.  KcDaniel,  140  P.  983. 

XV.  APPEAI.  AND  ERROR,  AND 
CERTIORARI. 

(B)  FresentKtloB  a«d  Rraerratloa  In  Low- 
er Co«Ft  of  Gvovada  of  RotIow, 

8  1035  (Gal.)  In  a  prosecution  for  statutory 
rape,  held,  that  accused  could  not  complain  on 
appeal  of  remarks  of  tbe  court  concerning  the 
prosecutrix  made  In  rebuking  coossel,  where  the 
objection  was  not  promptly  made  and  did  not 
caU  the  court's  attention  to  tbe  temarks.— Peo- 
ple v.  MacDonald,  140  P.  256. 

(B)  AaalfniBient  of  Brvon  and  Briefs. 

8  1 130  (Okl.Cr.Api^.)  Gounsd  for  aocnaed 
should  brief  the  assignments  of  error  relied  on 
for  reversal.- Loche  v.  State,  140  P.  434. 

(F)  DlBmlMsal,   Hearlaar,   and  Rehearing. 

8  M  32  (OklCr.App.)  Where  counsel,  for  any 
sufficient  reason  are  unable  to  file  briefs,  they 
may  appear  and  orally  argue  the  aaaignmenta 
of  error.— Loche  v.  State,  140  P.  434. 

(Q)  Rerlew. 

8  1 144  (Colo.)  Objections  that  the  petition 
for  change  of  venue  was  not  filed  till  the  morn- 
ing of  the  trial,  and  that  the  district  attonmy 
was  not  served  with  notice,  will  be  presumed 
waived,  the  record,  showing  that  he  appeared 
and  participated  in  the  argument  ot  the  peti- 
tion, not  showing  ttie  contrary.- Brbaugh  v. 
People,  140  P.  1^. 

8  1 1 50  (Colo.)  The  question  of  prejudice  of 
the  inhabitants,  on  which  change  of  venue  Is 
asked,  being  triable  to  the  court,  ite  denial  will 
not  be  disturbed,  except  for  abuse  of  discretion. 
— Erbaugh  v.  People,  140  P.  188. 

8  1153  (Or.)  Under  L.  O.  L.  g  732,  the  deci- 
sion of  the  court  as  to  the  competency  of  a  wit- 
ness four  years  of  age  vUl  not  be  £sturbed  if 
there  ia  any  evidence  to  sustain  it — State  v. 
Jensen,  140  P.  740. 

8  1 156  (Idaho)  Tbe  denial  of  a  new  trial  for 
newly  discovered  evidence  will  not  be  disturbed, 
where  the  discretion  of  the  trial  court  was  not 
abosed^Stete  v.  Grants  140  P.  968. 

§  ( 1 59  (Okl.Gr.App.)  A  conviction  reasonably 
sustained  by  evidence  will  not  be  disturbed  in 
the  absence  of  errors  of  law.— Overton  v.  Steteu 
140  P.  1135. 

8  M  60  (Okl.Cr.App.)  Where  a  conviction,  ap- 
proved by  the  trial  court,  is  susteined  by  evi- 
dence, it  will  not  be  set  aside,  in  the  absence 
of  prejudicial  error.— Tronier  v.  Stete,  140  P. 
789. 

8ii66'/2  (Cal.)  An  erroneous  rebuke  to  ac- 
cused's counsel,  whereby  the  court  characteris- 
ed his  conduct  as  uogentlemanly  and  unprofes- 
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Bional,  is  not  prejudicial  to  accoaed.— People  T. 
MacDonald,  140  P.  256. 

in 76  (Idabo)  Befaaal  to  strike  from  tlie 
files  connter  affidavits  submitted  by  the  state 
on  motion  for  new  trial  is  not  ground  for  re- 
versal, wbere  It  does  not  appeal  that  defend- 
ant was  prejudiced.— State  Orant,  140  P> 
9S9. 

(H)  l>«t0rKinatl«n    ud    lUapoaltlom  of 

8  1182  (Okl.Cr.App.)  Where  no  briefs  are  fil- 
ed or  appearance  made  for  oral  ariniment,  a 
motion  to  affinn  for  failure  to  prosecnte  should 
be  sustained,  in  the  absence  ot  error  depriving 
accused  of  substantial  rights.— lioche  v.  State, 
140  P.  434. 

1 1182  (OkLGr.App.)  Where  accused  fails  to 
file  briefs  or  present  argument,  the  appellate 
court  will  affirm  the  conviction,  if  no  prejudi- 
cial error  api^ars  from  an  examination  of  the 
record  proper.— Myrick  v.  State,  140  P.  788. 

(1182  (Or.)  Conat  art  7,  8  3  (L.  O.  L.  p. 
xziv),  does  not  authorize  amrmance  of  a  con- 
viction wbere  the  case  was  submitted  upon  a 
wrong  theorr  of  the  law.— State  v.  Davis,  140 

P.  448.. 

8  1186  (Okl.Cr.App.)  The  appellate  court  wiU 
not  depart  from  established  rules  ot  practice 
to  uphold  the  judgment  of  careless  or  InditFer- 
ent  trial  courts  in  criminal  cases. — Courtney  v. 
State,  140  P.  163. 

§1187  (Utah)  Under  Comp.  Laws  1907.  § 
4977,  where  a  defendant  was  convicted  and  sen- 
tenced as  for  a  felony,  whereas,  the  offense  was 
only  a  misdemeanor,  which  was  the  only  objec- 
tion raised,  the  court  coold  set  aside  the  sen- 
tence; bat  It  was  necessary  to  remand  for  re- 
sentence.- State  v.  Canaan,  140  P.  670. 

XVII.  VVJnMHXBSn  aud  fbeven. 
TIOH  OF  GBmE. 

8  1208  (Idaho)  Under  Laws  1911.  c.  200,  | 
1,  amending  Intermediate  Sentence  Act  of  1909, 
8  1,  taken  together  with  Bev.  Codes,  8  7008, 
held,  that  a  defendant  convicted  of  arson  in  the 
first  degree  was  legally  sentenced  for  50  years' 
maximum,  with  a  minimum  of  25  yearB.--State 
V.  Grant,  140  P.  959. 

CROPS. 

See  Landlord  and  Tenant,  f  262. 

CROSS-EXAMINATION. 

See  Witnesses,  H  268-2Sa 

CRUELTY. 

See  Divorce,  81  &li  139. 

CUSTOMS  AND  USAGES. 

See  Common  Law. 

CUSTOMS  DUTIES. 

See  Wharves,  8  21. 

DAMAGES. 

See  Adjoining  Landowners,  8  3;  Appeal  and 
Error,  8S  1004,  1068 ;  Attachment,  8  351 : 
Carriers,  8  236:  Covenants,  8  130;  Death,  S§ 
7,  95,  96;  Eminent  Domain.  88  101,  106; 
Fraud,  8  G^:  Landlord  and  I'enant.  8  129; 
Ubel  and  Slander,  8  124;  Mines  and  Min- 
erals. 8  78;  Replevin,  8  108;  Sales,  88  418, 
442;  Schools  and  School  Districts,  g  138; 
Set-Off  and  Counterclaim,  8  31;  Trial.  |  260; 
Trover  and  Conversion,  ft  48:  Yaudor  and 

.  Purchaser,  8S  822-530. 


m.  GBOUHSS  Asm  SUBJECTS  OT 
OOMPENSATOBT  DAMAGES. 

(A)  Dlreet    *>T    Remote.    0«mtintfciit,  M 
Froapectlve,  Conceaneneea  or  Lo«ae«. 

8  20  (Mont)  Under  Rev.  Codes.  8  606GL  if  pas- 
senger's disease  was  aggravated  or  death  accel- 
erated by  failure  of  engineer  to  stop  train,  car- 
rier keJd  liable  in  damages,  ttioogb  It  did  not 
know  of  her  illness  or  the  probable  serious  con- 
sequences  to  follow  from  her  missing  the  train. 
—Buries  v.  Oregon  Short  Line  R.  Co.,  140  P. 
513. 

8  20  (Wash.)  A  carrier  negligently  canaing  or 
contributing  to  a  passenger's  injury  is  liable 
for  any  injury  flowing  from  its  negligence. — 
Atwooa  V.  Washington  Water  Power  Co.,  140 
P.  343. 

8  34  (Wash.)  Where  a  person  receives  an  in- 
jury through  the  negligence  of  another,  and  the 
injury  is  subsequently  aggravated,  and  a  re- 
covery retarded,  through  some  accident  not  the 
result  of  want  of  ordinary  care  of  the  person 
injured,  he  may  recover  for  the  entire  injury.— 
Smith  V.  Northern  Pac  VLj.  Co.,  140  P.  685. 

XT.  UQ1TIDATED  DAMAGES  AEB 
PENALTIES. 

8  80  (CaLApp.)  Bule  as  to  treating  Btlpnla- 
tions  for  payment  of  sum  for  breach  of  various 
provisions  of  contract,  which  in  some  instances 
would  be  too  large  as  providing  for  a  penalty. 
held  modified  by  Civ.  Code,  8  ia71.~Los  An- 

Jeles  Olive  Growers'  .^s'n  v.  Pacific  Surety  Co., 
40  P.  295. 

8  85  (CaLApp.)  Invalidity  of  stipulation  for 
liquidated  damages  held  not  to  aitect  the  con- 
tractor's obUgatfon  to  perform,  add  hence  com- 
plaint, in  action  on  bond  given  to  secure  per- 
formance, was  sufficient,  even  though  such  stip- 
ulation was  invalid.— Los  Angelea  Olive  Grow- 
ers' Ass'n  v.  Pacific  Surety  Co.,  140  P.  295. 

VX.  MEASURE  OF  DAMAGES^ 
(A)  Ittjvrles  to  tfee  PersoM. 

896  (Cal.App.)  In  awarding  damages  for  a 
personal  tort,  the  jury  must  take  into  consider- 
ation all  the  elements  of  damages  shown  by  the 
proofs,  and  apply  their  best  and  honest  judg- 
ment in  the  ascertainment  of  what,  under  toe 
evidenoe.  would  be  just  compensatory  leliel — 
Scragg  T.  Sallee,  140  P.  70a 

<B)  InjBles  to  Property. 

8  fiS  (OfcL)  Tbe  measure  of  damages  for  In- 
jury to  personal  property  that  can  be  repaired 
is  tbe  cost  of  repair  and  the  value  of  its  use 
necessarily  lost  pending  repair. — Weleetka  Light 
&  Water  Co.  v.  Northrop.  140  P.  1140. 

Vn.  ZNADEQVATE   AND  EXCESSIVE 
DAMAGES. 

8131  (CaLApp.)  Plaintiff  while  driving  a  de- 
livery wagon  was  struck  by  defendant's  automo- 
bile, was  thrown  oat,  striking  on  his  head  and 
sboulders.  rendering  him  unconscious  at  the 
time,  and,  while  not  confined  to  bis  bed  for  any 
time,  was  Incaj^acitated  for  bis  work  for  two 
months,  for  which  he  received  $70  per  month, 
and  for  a  period  of  a  year  afterwania  suffered 
pain  in  his  shoulder.  Held,  that  a  verdict  for 
$750  was  not  excessive. — Scragg  v.  SaJIee,  140 
P.  706. 

8  131  (Wash.j  A  verdict  of  f 4.000  forjMttson- 
al  injury  consisting  of  a  comminuted  uactore 
of  the  neck  of  the  femur  held  not  to  be  dteturb- 
ed  as  excessive,  where  the  person  Injured  was 
27  years  old  at  the  time  and  earned  $10  a 
week.— Acres  v.  Frederick  &  Nelson,  140  P. 
870. 

8  132  (Catj^^pp.)  Where  a  woQan  23  years 
old  was  injured  In  a  street  car  collision,  her 
left  leg  bein^  broken,  several  ribs  fractured,  and 
her  back  being  wrenched  so  that  there  was  a 
sensory  paralysis  of  the  left  arm,  an  award  of 
$15,7C0  damages  cannot  be  held  exce88iTe»  where 


Digitized  by 


Google 


1231 


INDEX-DIGEST 


the  jaiT  were  warranted  in  findinc  that  the 
paratyBig  was  permanent.  Or  would  grow  worse. 
-Lrnch  T.  Pacific  Electric  Br.  Co.,  140  P.  29& 
(  132  (Wash.)  Where  one  sustaiDing  a  frac- 
ture of  the  femar  of  the  left  leg  was  con&ned  in 
a  hospital  for  several  weeks,  and  the  leg  was 
shortened  and  deformed,  but  plaintiff's  physical 
health  remained  otherwise  good,  a  verdict  for 
$15,000  was  excesaive,  and  must  be  reduced  to 
|lO,000.~Smltb  T.  Northern  Pac  By.  Co.,  140 
P.  685. 

S  132  (Wash.)  A  Terdtct  of  $2,500  for  a  se- 
vere fracture  of  the  thigh  bone  of  plaintiff's 
left  leg,  confining  him  in  a  hospital  for  B  months 
and  shortening  that  leg  at  least  1^  inchea,  was 
not  excessive.— Toupin  v.  Kent  Lomber  Co.,  140 
P.  903. 

Vm.  PX,EADINO.  EVI1>EH0E»  Aim 
ASSESSMENT. 

1 150  (CaLAn>.)  Id  action  on  bond  {[iven  to 
secure  performance  of  contract,  complaint  Held 
sufficient  to  show  that  the  case  was  within 
Civ.  Code,  §  1671,  authorizing  stipulations  for 
liquidated  damages,  where  it  would  be  impracti- 
cable or  difficult  to  fix  the  actual  damage.— Los 
Angeles  Olive  Growers*  Ass'n  t.  Pacific  Surety 
Co.,  140  P.  295. 

J 158  (Utah)  Where  plaintiff's  injuries  were 
ly  described  In  the  complaint  and  were  such 
as  to  necessarily  interfere  with  her  capacity  to 
earn  money,  the  jury  was  properly  permitted  to 
allow  for  injury  to  her  earning  capacity,  though 
such  loss  was  not  pleaded  as  such.— Atwood  v. 
Utah  Light  «  By.  Co..  140  P.  137. 

I  163  (Cal.App.}  Civ.  Code.  !  1670,  prohibit- 
ing stipulations  for  liquidated  damajres,  except 
aa  provided  in  the  next  section,  held  presumed 
to  apply  unless  the  party  seeking  to  recover  on 
the  stipnlation  shows  that  the  case  cornea 
within  section  1671,  authoriziog  such  stipula- 
tion in  certain  cases.— liOS  Angeles  Olive  Grow- 
ers' AsB'n  V.  Pacific  Surety  Co.,  140  P.  295. 

S 163  (Wash.)  One  suing  for  personal  in- 
juries need  only  show  that  an  injury  complain- 
ed of  probably  resulted  from  the  accident,  and 
he  may  rely  on  presumptions  and  inferences, 
and  the  probabilitiea  must  be  weighed  by  the 
Jury  In  determining  the  extent  and  character 
of  the  injnrles.— Atwood  v.  Washington  Water 
Power  Co.,  140  P.  348. 

to  Proo«cdlnvB  for  AsveMmeat. 

{208  (CaLApp.)  In  a  personal  injury  action 
by  a  passenger,  the  question  of  the  severity 
and  permanence  of  the  injuries  held,  nnder  the 

evidence,  for  the  jury.— I^ynch  v.  Pacific  Elec- 
tric Ry.  Co.,  140  P.  2,98. 

§208  (Wash.)  In  an  action  for  personal  in- 
juries, the  question  whether  the  injury  caused 
plaintiff's  miscarriage  held  properly  submitted 
to  the  jury  under  the  evidence. — Atwood  v. 
Washington  Water  Power  Co.,  140  P.  343. 

DEATH. 

See  Appeal  and  Error,  |§  lOSO,  1050;  Carriers, 
«  246,  305,  318;  (institutional  Law,  |  203 ; 
imitation  of  Actions,  g  127;  Pleading,  {  35; 
Trial.  II 187.  194. 199. 

n.  ACTIONS  FOR  OAVSINO  DEATH. 

fA)  Rlflclit  ot  AotloB  KBd  Defense*. 

{7  (Colo.)  Rev.  St.  19D6,  |  2056,  providing 
that,  if  the  employes  of  a  railroad  negligently 
cause  the  deatli  of  any  person,  the  company 
shall  forfeit  not  less  than  i(3,000  nor  more  than 
9r».0U0  to  the  next  of  kin  of  the  deceased,  is 
penal  in  Its  nature,  rather  than  compensatory, 
like  sections  2057,  205S,  which  permit  a  recov- 
ery for  wrongftd  death  based  on  the  damage 


sQst^ned.— Denver  &  R.  G.  R.  Co.  v.  Frederic, 
140  P.  468. 

The  purpose  of  Rev.  St  {  2056,  providing 
that  a  railroad,  whose  employes  neglUcently 
cause  a  death,  shall  forfeit  $3,000  to  ^000  to 
the  next  of  lin,  is  to  protect  human  life,  and 
enjoin  upon  such  employes  the  exercise  of  the 
utmost  care,  and  upon  the  company  great  care 
in  their  selection,  and  the  recovery  is  a  for- 
feiture, rather  than  compensation  for  damages 
sustained. — Id. 

That  Rev.  St.  1!)08,  |  2056.  provimng  that  a 
railroad,  negligently  causing  a  death,  shall  for- 
feit $3,000  to  $5,000,  directs  that  such  sum 
shall  be  paid  to  the  next  of  kin.  does  not  affect 
the  fact  that  it  Is  a  penalty,  espedally  in  view 
of  the  fact  that  the  recovery  oi  compensatory 
damages  was  fully  provided  for  by  prior  stat- 
utes.— Id. 

19  (Or.)  Statutes  creating  liability  for  caus- 
ing death  (Lw  O.  L.  U  3^  S80;  Employers' 
Liability  Law),  while  not  strictly  construed, 
are  not  to  be  extended  by  implication,  being  in 
derogation  of  common  hw.— McClaugherty  v. 
Rogue  River  Electric  Co.,  140  P.  64. 

1 1 1  (Cola)  Rev.  St  mS,  §  2066,  providing 
that  if  the  employes  of  a  railroad  negligently 
cause  a  death,  the  company  shall  forfeit  ^,000 
to  $5,000  to  the  next  of  kin,  does  not,  like  sec- 
tions 2067,  2068.  depend  upon  whether  the  de- 
ceased conld  have  maintained  an  action,  but 
creates  a  new  and  independent  cause  of  action, 
which  is  penal  in  its  nature.- Denver  &  R.  G. 
K.  Co.  V.  Frederic,  140  P.  463. 

g  14  (Or.)  Defendants,  In  an  action  tor  caus- 
ing death,  are  not  liable  unless  they  were  neg- 
ligent.—Merrill  T.  Missouri  Bridge  &  Iron  Co., 
140  P.  439. 

I  17  (Or.)  Defendants  are  not  liable  unless 
their  nejiligence  was  the  proximate  cause  of 
death.— Merrill  v.  Mlasouri  Brieve  &  Iron  Co.. 
140  P.  439. 

1 1 8  (Or.)  The  basis  of  recover?,  nnder  Em- 
ployers Liability  Law,  for  causing  death  is 
not  the  dependency  of  olaintiff  on  decedent, 
nor  the  pecuniary  loss  of  plaintiff,  but  the 
existence  of  the  relaticoi  to  decedent  required 
by  the  act— McClaugberty  T.  Bogoe  River  EJ«> 
trie  Co.,  140  P.  64. 

§25  (Colo.)  The  cause  of  action  authorised 
by  Rev.  St  1908,  i  2056,  providing  for  the  for- 
feiture for  a  wrongful  death  of  $3,000  to  $5,000 
to  the  next  of  kin,  being  one  in  which  the  de- 
ceased bad  no  interest,  and  from  which  he  could 
not  relieve  defendant  from  liability,  a  free  pass, 
exempting  defendant  from  liabiH^  tot  injury 
to  deceased,  was  .properly  excluded. — Denver  & 
B.  G.  B.  Go.  V.  Frederic,  140  P.  463. 

1 33  (Or.)  A  lime  company  was  not  negligent 
in  permitting  an  injured  employd  of  an  inde- 
pendent contractor  to  be  taken  for  treatment 
to  its  office,  where  a  third  person  administer- 
ed poison  tJirouSh  mistake,  causing  the  em- 
ploye's death.— Merrill  v.  Missouri  Bridge  ft 
Iron  Co..  140  P.  439. 

(D)  Ple«<llitB  Kmd  StTtdenoe. 

1 48  (Colo.)  A  complaint  in  an  action  tor 
wrongful  death,  alleging  that  the  train  vras  so 
negligently  "operated"  as  to  cause  a  collision, 
etc.,  stated  a  good  cause  of  action  under  Rev. 
St  1908,  S  2056,  authorising  recovery  for  a 
death  caused  by  negligence  "whilst  running, 
conducting,  or  managing  any  •  •  •  train  of 
cars,"  notwithstanding  the  word  "operate"  may 
be  broader  than  the  words  of  the  statute. — 
Denver  &  B.  G.  B.  Co.  v.  Frederic,  140  P.  463. 

An  allegation  of  a  complaint  in  an  action  for 
wrongful  death  under  Rev.  St  1908,  i  2(K6, 
authorizing  recovery  for  a  death  caused  by  the 
negligence  of  "any  officer,  agent,  servant,  or 
employ4"  of  a  railroad,  of  negligence  on  the 
part  of  the  company,  as  well  as  its  "officers, 
agents,  and  employes,"  was  surplusage. — Id. 
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{  49  (Cal.App.)  A  complaint,  In  an  action  for 
wrongful  death,  was  not  bad  for  failure  to  al- 
lege the  existence  of  an  heir,  where  the  ac- 
tion waa  by  tibe  widow  aa  administratrix,  as 
the  widow  is  not  only  an  heir,  but  Civ.  Code, 
S  1970,  autliorizes  the  peraonal  represientative 
to  sue  for  the  widow,  and  under  Code  Civ.  Proc. 

5 377,  such  damages  are  recoverable  as  may  be 
ast— Bart  v.  Southern  California  Edison  Co., 
140  P.  47. 

The  complaint  was  not  bad  for  failure  to  al- 
lege that  salt  was  brought  for  the  benefit  of 
the  widow  as  heir,  where  the  widow  brought  the 
suit  as  administratrix— Id. 

§  52  (CaLApp.)  The  failure  of  the  complaint 
to  allege  that  the  widow  suffered  pecuniary 
damage  did  not  render  it  subject  to  general  de- 
murrer, as  Civ.  Code,  {  1970,  authorizes  the 

Sereonal  representative  to  sue  for  the  widow, 
!ode  Civ.  Proc.  f  377,  authorizes  the  recovery 
of  just  damages,  and  the  widow  was  deprived 
of  that  share  of  deceased's  earnings  to  which 
ahe  was  entitled  for  support.— Barr  v.  Southern 
California  Edison  Co.,  140  P.  47. 

1 64  (Colo.)  Since  Kev.  St.  1908,  f  2066,  pro- 
viding ^at  a  railroad,  oegliKently  causing  a 
death,  shall  forfeit  ^,000  to  55,000  to  the  next 
of  kin,  is  penal  in  ita  nature,  it  was  error  to 
admit  evidence  of  the  loss  sustained  from  such 
death;  the  culpability  of  the  defendant  being 
the  sole  guide  in  fixing  Hie  recovery*— DauTer 
A      G.  B.  Co.  T.  FTederie,  140  P.  403. 

(B)  DasHmtes,  ForXelt«r*(  or  Flmei 

195  (Colo.)  Voder  Rev.  St  1008,  ||  20S7. 
58,  authorizing  the  next  of  kin  to  recover 
such  damages  for  a  wrongful  death  as  may  be 
foir  and  Just,  reference  being  had  to  the  in- 
Jnry  raatainea  by  t^e  plaintiffs,  the  amount  of 
recovery  is  to  b«  determined  from  the  prospec- 
tive  accumulationB  of  the  deceased,  having  ref- 
erence to  his  age,  occupation,  habits,  bodily 
health,  and  ability  to  earn  money.— Denver  & 
R.  G.  R.  Co.  V.  Frederic  140  P.  463. 

S  95  (Or.)  Under  Bmployera*  LiabUity  Law,  } 
4,  the  measure  of  damages  for  causing  deatii  is 
the  value  of  the  life  lost,  and  is  not  cooSned  to 
the  pecuniary  loss  to  the  beneficiary.— Mo- 
Clan^rty  t.  Rogne  XUver  Electric  Co.,  140  P. 
64. 

Under  the  Employers'  Liability  Law,  refusal 
of  instruction  limiting  recovery  to  pecuniary 
loas  to  plaintiff,  and  giving  of  instruction  to 
determine  damages  aa  if  decedent  had  lived  and 
could  sue  for  himself,  held  proper.- Id. 

'  {90  (Or.)  The  role  of  damages  for  wrongful 
death  under  L.  O.  L.  |  38^  does  not  apply  to 
actioofl  under  Employers'  Liability  Law ;  the 
measure  of  damages  in  the  latter  being  the  pe- 
cuniary loss  of  the  person  entitled  to  damages. — 
AbiDaniel  v.  i.ecanon  Lumber  Co.,  140  I*.  990. 

DEBTOR  AND  CR'EDITOR. 


See  Fraudulent  Conveyances; 
Sales,  {  474 ;  Subrogation. 


GanilBhiaent ; 


DECEDENTS. 

See  Elzecntoxi  and  Adminlatzatota. 


DECEIT. 


See  Fraud. 


DECLARATION. 

Sw  Pleading. 

DECLARATIONS. 

See  Evidence*  fi  273. 

DEDICATION. 

See  Adverse  Possession,  Jg  7,  8;  Boundaries,  { 
20 ;  Municipal  Corporations,  i  657 ;  Waters 
and  Water  Courses,  |  201. 


n.  OraBATIOV  AMD  SFFBOT. 

i  50  (Or.)  Orouttd  on  the  aoadi  ride  of  a 
street  attempted  to  be  included  in  a  boulevard 
by  the  widening  of  the  street  on  both  sides  is 
not  affected  by  dedication  of  property  on  the 
north  side  bounded  by  the  north  lim  of  tbc 
boulevard.— Thurman  t.  Mnltnovnah  Coonty, 
140  P.  628. 

The  vacation  of  a  plat  on  the  north  side  of  a 
street  has  no  effect  on  lota  south  of  the  street.— 
Id. 

S53  (Wash.)  A  dedication  to  the  public  of 
platted  streets  and  alleys  gives  the  public  only 
an  easement  of  use,  and  does  not  vest  in  it  the 
fee,  which  remains  in  the  dedicators  as  owners 
of  the  lota,  BO  that  words  in  terma  reserving  the 
fee  to  the  dedleatore  axe  mere  sDrplusage.— 
Bradley  v.  Spokane  &  I.  B.  R.  Co.,  140  P.  688. 

{  55  (Wash.)  Reservation  in  a  dedication  of 
platted  streets  of  right  to  "water  and  gas 
pipes  and  electric  wires,  and  to  erect  poles  for 
such  purprae,  and  to  construct  and  operate 
•  •  •  cable  and  motor  raUwaya,"  being  re- 
pugnant to  proper  control  of  ttie  streets  ox  the 
dty,  ia  Told  as  against  public  policy.— Bradley 
V.  Spokane  ft  I.  E.  R.  Ca,  140  P.  888. 

DEEDS. 

See  'Boundaries,  |  20 :  Cancellation  of  Instra- 
ments;  Contracts,  I  128:  Estoppel,  J  92; 
Easements,  §  1 ;  Evidence,  H  400-461;  SVaud- 
ulent  Conveyances;  Logs  and  Logging,  {  3; 
Money  Paid,  S  1;  Mortgagee;  l^ormation 
ot  Instruments,  H  25,  36 ;  TaxatitKo,  ff  O06, 
734-788. 

i:  BEQUISITES  A3n>  VAXIDITT. 

im  G«aeral. 

f  3  (OaU  "Uvery  of  eeiiln*'  which  waa  a 
necessary  -part  of  conveyance  by  feoffment  at 
common  law,  consisted  of  a  formal  delivery  of 
posaesBion  of  the  premises  symbolized  by  the 
mamial  delivery  oi  a  clod  or  piece  of  turf, 
made  in  the  presence  ot  witnesses  from  the 
vicinage.r-TennaiiC  v.  John  Tranant  Memorial 
Home,  140  P.  242. 

(B)  TalldltT. 

8  68  (Or.)  If  at  the  execution  of  a  deed  the 
grantor  has  sutbcienc  mental  capacity  to  com- 
prehend the  nature  of  the  business  in  which  he 
is  engaged,  the  instrument  is  valid.— Wade  t. 
Northup,  140  P.  4S1. 

m.  OOKSTBUCTIOK  AHD  OPEKA^ 

(A)  General  Rales  of  Conatrvotion. 

§95  (Cal.)  Words  in  a  deed  must  be  given 
their  ordinary  and  popular  meaning,  unless  used 
in  a  technical  sense,  or  the  context  shows  that 
they  are  used  in  a  different  aenee. — ^Wood  t. 
Mandrilla,  140  P.  279. 

i  101  (Cal.)  The  rule  of  practical  construc- 
tion of  a  deed  applies  only  when  the  language 
on  the  face  thereof  ia  doubtfol,  uncertain,  or 
ambiguooB.— Wood  v.  Uandrilla,  140  P.  279. 

<B)  Provortr  Coatveyod.  ' 

{1(3  (Cal.)  The  word  "half,"  in  a  deed  con- 
veying a  half  of  a  quarter  section  of  land,  must 
he  given  its  natural  meaning,  in  the  absence  of 
a  contrary  showing^ao  that  the  deed  conveys 
a  half  in  acreage.— Wood  t,  Mandrilla,  140  P. 
279. 

S  1 14  (Cal.)  The  division  of  a  quarter  section 
containing  over  160  acres,  according  to  the  rules 
laid  down  for  government  surveys,  will,  where 
all  the  opposite  sides  are  paraUel,  divide  the 
quarter  into  equal  parts,  and  hence  a  deed  of 
the  east  half,  no  acreage  being  mentioned,  will 
convey  the  east  half  in  qoantttXr-WoocI  v,  Mao- 

drUla,  140  P.  379.  ^      ^,  (^r\r\n\o 
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1 1 21  (Mont)  One  who  accepts  a  quitclaim 
deed  acquires  only  the  title  of  the  grantor,  even 
tbongh  full  value  be  paid.— Oibaon  T.  Morrla 
State  Bank,  140  F.  76. 

itXi  Bxoeptioaa  Md  KeawatSoaa. 

1 142  (pel.)  At  commoD  law,  where  a  trans- 
fer was  made  by  feoffment  and  liver;  of  seisin, 
a  power  of  revocatioD  of  the  grant  reserved  in 
the  feoffment  was  void  as  repugnant  to  the 
grant.— Tennant  v,  John  Tennant  Memorial 
Home,  140  P.  242. 

In  view  of  CSv.  Code,  S  740.  providing  that  a 
future  interest  may  be  defeated  b;  any  means 
which  the  party  creating  it  prorided  fbr  or  au- 
thorized in  its  creation,  construed  with  sections 
741,  1229,  1230,  2280,  and  3510.  hdd,  that  a 
Teservetion  of  a  right  In  the  grantor  to  revoke 
a  deed,  was  valid.— Id. 

§143  <Cal.)  Ordinarily  if  a  reservation  In  a 
deed  is  void,  aa  repugnant  or  contrary  to  law, 
the  deed  becomes  absolute.— Tennant  v.  John 
Tennant  Memorial  Home,  140  P.  242. 

A  deed  reserving  a  life  estate  in  grantor  only 
conveys  a  fntore  uitMMt— Id. 

(B)  CondlUOBa  ud  BMtvtatlona. 

$15)  (Colo.)  An  agreement  made  as  a  part 
of  the  consideration  to  defendant  for  her  execu- 
tion of  a  trust  deed  conveying  land  in  trust  to 
be  sold  for  the  benefit  of  the  depositors  of  an 
insolvent  hank  of  which  her  fansbaDd  was  presi- 
dent and  the  funds  of  which  he  misappropriated, 
being  a  condition  snbsequent.  would  not  in- 
validate the  deed  as  to  defendant— Godding  v. 
HalJL  140  P.  165. 

Where  a  condition  of  a  deed  is  illegal,  indefi- 
nite, or  uncertain,  or  unreuonable  or  repugnant 
to  the  estate  to  which  it  is  annexed,  it  is  void, 
leaving  the  estate  granted  absolute.— Id. 

f  1 55  (Colo.)  An  agreement  made  as  a  part 
of  the  consideration  to  defendant  for  her  execu- 
tion of  a  trust  deed  conveying  land  in  trust  to 
be  sold  for  the  benefit  of  the  depositors  of  an  in- 
solvent bank  of  which  her  husband  was  presi- 
dent and  the  funds  of  which  be  misappropriated 
hetd  a  condition  subseqaent— Godding  v.  Hali, 
140  P.  165. 

If  the  act  or  condition  required  by  a  deed 
does  not  necessarily  precede  the  vesting  of  the 
estate,  but  may  as  well  accompany  or  follow 
it,  or  if,  from  the  nature  of  the  act  and  the 
time  required  for  its  performance,  the  parties 
evidently  intended  that  the  estate  should  vest 
and  the  grantee  performs  tbe  act  after  taking 
possession,  tbe  condition  is  a  "condition  subse- 
quent"—Id. 

IV.  PIiEADIirO  AlfD  ETIDENGE. 

{211  (Kan.)  Evidence  held  to  stistain  a  find- 
ing that  the  deed  was  procured  by  fraudulent 
representations  as  to  the  character  and  value 
of  tbe  property  exchanged  therefor.— Schribar 
v.  Maxwell,  140  P.  865. 

S2II  (OkL)  Ejvidence,  in  an  action  to  cancel 
a  deed,  held  insufficient  to  show  that  the  deed 
was  procured  by  fraud  and  deception. — ^Avey  v. 
Van  Voorhis,  140  P.  615. 

S2II  (Or.)  In  a  suit  wherein  It  was  sought 
to  cancel  a  deed,  evidence  held  not  to  sbow  a 
conspiracy  between  relatives  of  the  grantor  to 
defraud  her.- Wade  v.  Northnp.  140  P.  4151. 

Kvidence  held  to  show  that  a  grantor  bad 
ample  mentality  to  comprebend  the  nature  of 
tbe  business  she  was  engaged  in  when  she  gave 
power  of  attorn^  aikd  when  the  deeds  in  qnas- 
Bon  were  uecated  by  the  attorney.— Id. 

DEFAULT. 

See  Judgment,  {{  13&~160. 


DEFECT  OF  PARTIES. 

See  ParUes,  SS  75.  84.  , 

DEFICIENCY. 

See  MortgBfes,  |  B08l 

DELAY. 

See  Carriers,  |S  176,  21& 

DELEGATION. 

See  Blaster  and  Bemnt  I  lOB. 

DELIVERY. 

See  BiUa  and  Notea,  }  64 ;  Landlord  and  Ttn- 
ant,  S  185. 

DEMURRER. 

See  Pleading,  S|  9, 102-214;  Trial.  »  1S8, 166. 

DE  NOVO. 

See  Justices  of  the  Peace,  1 141. 

DEPOSITS. 

See  Banks  and  Banking,  {|  130,  154. 

DEPOSITS  IN  COURT. 

See  Attachment,  |  288. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Adminiatratoni;  Homestead, 
S  142;  Indians,  §  18;  Wills. 

I.  NATUIIE  AND  OOUXUBE  nf  GEN- 
ERAZb 

§  4  (Kan.)  The  descent  of  reel  property  rito- 
ated  in  Kansas  is  governed  solely  by  Gen.  St. 
1909,  SS  2035-206f  relating  thereto— McLean 

V.  McLean.  140  P.  847. 

m.  RXOBT8  Ain>  ixABiunES  or 

HBUM  A2n>  SISTBIBVTEEa. 

(A)  Hat«v«  mm*  BstmbllaliaMat  of  Hlslits 

In  Gutter »1. 

S  68  (Or.)  A  ohild,  whether  of  the  blood  or  1^ 
adoption,  cannot  assert  or  defend  any  interest 
which  is  expected  hereafter  in  the  estate  of  a 
parent  now  living. — Wade  v.  Northnp,  140  P. 
461. 

i  7 1  (OaL)  A  decree  determining  heirship  un- 
der Code  Civ.  Froc.  |  1664,  in  proceedlna 
where  the  public  administrator  was  a  party.  Is 
conclusive  against  him  as  to  the  interrat  of  an- 
other party  who  died  during  the  iffoceedlng.— 
In  re  Horman's  Estate,  140  P.  11;  In  n 
Whalen'8  EsUte,  Id.  12. 

DESCRIPTION. 

See  Boundaries,  i|  18,  2(K 

DESERTION. 

See  Divorce,  H  83,  104. 

DILIGENCE. 

See  Mines  and  Minerals,  i  7& 

DIRECTING  VERDICT. 

See  Trial,  H  168,  ITS. 

DISCHARGE. 

See  Bills  and  Notes,  |  140;  Master  and  Serv- 
ant S  36;  Principal  and  Surety,  1}  8&-129; 
Release ;  Schools  and  Sdiool  Districts,  |  ISa 
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DISCRETION  OF  COURT. 

See  Appeal  and  Error,  H  793,  959-984 ;  Con- 
tinuance, §§  7.  46;  Criminal -Law,  SS  594, 
828,  IIBO,  1153;  Dismissal  and  Nonsuit,  §  60; 
Divorce,  §  104;  Elections,  §  288:  Judgment, 
H  139,  143;  Jury,  §  85;  Marriage,  S  62; 
Pleading,  fi  236;  Trial,  M  115,  349 ;  Vendor 
and  Purchaser,  {  104;  Venae,  8  41;  Wa- 
ters and  Water  CoufBes,  {  226;  Witnessei,  H 
263,  267. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  {§  13,  350,  361,  635,  758, 
773,  781,  784.^793,  860,  970,  1231,  1232; 
Attorney  and  C&ent,  |  190 ;  Divorce,  I  195 ; 
Limitation  of  Actions,  |  130;  Trial,  H  159, 
165. 

I.  ToxiinrTAaT. 

%  37  (Or.)  The  right  to  dismiss  an  action  is 
not  an  absolute  one,  and  the  court  can  compel 
plaintiff  to  pay  costs  before  dismissal. — ^Taylor 
V.  Taylor,  140  P.  998. 

n.  INVOLUMTART. 

S  60  (Wash.)  There  was  no  abuse  of  discre- 
tion in  diamissing  an  action  commenced  in  1906, 
which  by  stipuIaBons  was  continued  until  1909, 
when  defenoants  demurred,  and  nothing  more 
•WAS  done  until  1911,  when  defendants  moved  for 
dismissal,  plaintiffs  being  without  any  attorney 
after  1907,  and,  when  one  was  secured  in  1913, 
he  attempted  to  call  up  the  demurrer,  instead  of 
the  motion. — Congdon  v.  Aumiller,  140  P.  912. 

The  court  did  not  err  in  first  disposing  of  a 
pending  motion  to  dismiss  the  action  for  want 
of  prosecution  without  regard  to  plaintiffs'  no- 
tice calling  up  a  demurrer  filed  by  defendants 
about  four  years  previously,  during  which  time 
nothing  had  been  done. — Td. 

A  plaintiff  who  hales  a  defendant  into  coart 
assumes  and,  as  long  as  he  has  the  affirmative 
of  the  main  isaue,  retains  the  duty  of  diligent 
proiecution,  and  plaintiffs  could  not  prevent  a 
dismissal  because  defendants  failed  to  call  up 
their  demurrer  to  the  complaint. — Id. 

DISQUALIFICATION. 

See  Judges,  S  61. 

DISSOLUTION. 

6ee  Building  and  lioan  Auociationa,  |  46;  Gor- 
porationfl,  I  600. 

DISTRIBUTION. 

See  Executors  and  Administrators,  (  314. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law.  §§  628,  706,  730;  Malidooa 
Prosecution,  {  22. 

1 3  (Colo.)  Under  Laws  1907,  p.  871.  U  1,  2, 
relating  to  payment  of  the  expenses  of  district 
attorneys  for  the  maintenance  of  an  office,  a 
deputy  district  attorney  is  not  entitled  to  ex- 
penses incurred  in  maintaining  an  official  office. 
—Trowbridge  v.  Board  of  Com'ra  of  El  Paso 
County,  140  P.  iSS. 

DIVERSION. 

See  Waters  and  Water  Courses,  H  133. 

DIVORCE. 

See  Appeal  and  Error,  |  984;  Homestead,  } 
IIT;  Lis  Pendens,  S  9;  Statutes,  i  210. 

in.  DEFENSES. 

8  48  (Otcl.)  Condonement  is  fo^veness  con- 
ditioned on  future  good  conduct.— Kostacbek  y. 
Koatachek,  140  P.  1021. 


{  51  (OU.)  Subsequent  acts  of  craelty  will  re- 
vive condoned  adultery,  although  they  would 
not  support  an  original  suit  for  divorce  on  that 
ground.— Kostacbek  v.  Kostachek,  140  P.  1021. 

nr.  JUBisDicTioir,  proceedinos, 

AXJ>  BEX.IEF. 

(C)  Pleadlnar. 

§  93  (Cal.)  An  allegation  of  the  petition  that 
since  defendant's  alleged  deserticm  he  baa  left 
plaintiff  destitute  without  any  means  of  sup- 
port and  during  such  time  has  failed  to  con- 
tribute anything  toward  her  support  snfficientiy 
alleged  willful  neglect  as  a  ground  for  diTOTO& 
— Krzepicki  v.  Krzepicki,  140  P.  13. 

f  93  (Colo.)  Where  a  wife's  complaint  for  di- 
vorce alleged  that  she  and  her  husband  were 
living  apart,  and  tbat  on  account  of  his  failnre 
to  reasonably  provide  support  she  was  compelled 
to  work  for  others,  it  sufficiently  justified  the 
separation.— Rogers  v.  Rosera,  140  P.  193. 

Where  a  wife  seeks  a  divorce  for  her  hua- 
band's  failure  to  make  reasonable  provision 
for  the  support  of  his  family  for  the  space  of 
one  year,  it  is  not  improper  for  her  to  plead 
that  the  period  of  nonsnpport  has  been  greater 
than  that  specified.— Id. 

8  104  (Colo.>  A  supplemental  cross-complaint 
In  an  action  for  divorce  filed  ex  parte  may  be 
properly  stricken. — Rogers  V.  B<»er8,  140  P. 
193. 

Denial  of  leave  to  defendant  in  a  divorce  ac- 
tion to  file  a  supplenjental  cross-complaint, 
charging  the  wife  with  adultery,  supported  only 
by  an  unverified  statement  of  counsel  that,  at 
the  time  the  original  answer  and  cross-complaint 
charging  desertion  was  filed,  the  proof  of  adul- 
tery charged  had  not  been  secured,  held  not  to 
constitute  abuse  of  discretion.— Id. 

(D)  E-rldence. 

S  1 35  (OkL)  Evidence  held  to  show  subsequent 
acta  of  cruelty  sufficient  to  rerive  condoned  adul- 
tery.- Kostachek  y.  Kostachek.  140  P.  1021. 

(V)  Jvdmeat  OP  D«eree. 

f  171  (Cai.)  An  adverse  judgment  in  a  form- 
er action  by  plaintiff  in  New  York  for  a  limited 
divorce  for  willful  neslet't  was  res  judicata  of 
a  subseouent  action  by  plaintiff  in  this  state  for 
an  absolute  divorce  on  the  same  ground. — Kixe- 
pick!  V.  Krzepicki,  140  P.  13. 

(H)  Peea  »Bd  Costs. 

f  195  (Wyo.)  Where  a  husband  brought  error 
to'  review  a  judgment  against  him  in  divorce, 
and  was  required  to  pay  fees  to  bis  wife's 
attorneys,  which  be  failed  to  do,  her  remedy 
was  by  motion  to  dismiss,  and  not  to  panish 
him  for  contempt-— Urown  v.  Brown,  140  P.  828. 

V.  ALOfONT.  AIXOWAlfOES.  AND 
DISPOSITION  or  PROPERTY. 

S202  (Cal.App.)  A  personal  judgment  for  ali- 
mony cannot  be  rendered  in  a  ^vorce  action 
against  a  nonresident  defendant  served  only  by 
pubUcatuML— Shillock  t.  ShiUock,  140  P.  854. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Evidence.  SS  332-^. 

DOMICILE 

See  Sales,  |  466. 

DRAINS. 

See  Injunction,  S 

DRAMSHOPS. 

.  See  Intoxicating  Liquon. 


Digitized  by 


Google 


1239 


IKDJEX-DIGEST 


BUatrleltr 


DRUNKARDS. 

See  Homidde,  !§  28,  252. 

DRY  DOCKS. 

See  WhaTTcs,  |  21. 

DUE  PROCESS  OF  LAW. 

See  Constitational  Law,  }S  287-296. 

DYING  DECURATIONS. 

»ee  Homidds,  {  221. 

EASEMENTS, 

See  Dedication,  §  63  :  Frauds,  Statute  of,  {  60 ; 
HigbwajB ;  Navigable  Waters,  |  44. 

X.  CREATION,  EXISTENCE,  AMD  TEB- 
MINATION. 

1 1  (Gal_A.pp.)  A  deed  to  a  connty,  the  haben- 
dum  clause  of  which  is,  "^o  have  and  to  hold 
said  strip  of  land  unto  the  said  party  of  the 
second  part  for  the  uses  an  purposes  of  a 
public  bighwar  or  street,"  does  not  convey  the 
fee,  but  merely  a  right  of  way.— Forgeus  v. 
Santa  Gnu  County,  140  P.  10&2. 

EJECTMENT. 

See  Landlord  and  Tenant,  {  129;  Pleading,  |  8. 

I.  BIOHT  OF  ACTION  AND  DE- 
FENSES. 

S  9  (Cal.App.)  One  can  only  recover  in  eject- 
ment upon  a  legal  title. — Kerr  v.  Snowden,  140 
P.  704. 

I  1 1  (CJal.App.)  Plaintiff  in  ejectment  could 
not  rely  upon  a  title  based  upon  a  final  certifi- 
cate of  purchase  of  government  land,  which  was 
issued  after  the  commencement  of  the  action  in 
ejeetment— Kerr  v.-  Snowden,  140  P.  704. 

m.  FI£ADXXO  AND  EVIDENCE. 

ISO  (CaLApp.)  Evidence  that  ooe  claiming 
title  to  land  as  unappropriated  government  land 
purchased  bv  her  oljtained  a  restraining  order, 
directed  to  defendants,  against  interfering  with 
her  in  making  improvements  required  as  a  con- 
dition to  the  issuance  of  certificate  of  pnrcbase, 
and  that  she  made  the  improvements  under  the 
restraining  order,  was  not  admissible  in  eject- 
ment-Kerr  v.  Snowden,  140  P.  704. 

EJUSDEM  GENERIS. 

See  Statutes,  S  211. 

ELECTION  OF  REMEDIES. 

See  Appeal  and  Error,  {$  1027,  1039. 

ELECTIONS, 

SM^GountieiS  H  18,  26,  29,  151,  174;  Statntes, 

TL  NOMINATIONS  AND  FBIMABT 

EIXCTIONS. 

i  C20  (Ohl.)  Act  March  13,  1909  (Laws  1909, 
c.  16,  art  2),  regulating  primary  elections  in  cit- 
ies and  towns;  repealed  Comp.  Laws  1909,  {  841, 
providing  that  inspectors  at  municipal  elections 
shall  rniH^e  a  ceruned  statement  of  tlie  persons 
elected  to  fill  the  several  offices  in  the  munici* 
pality,  and  file  tlie  same  with  the  county  clerk 
witbln  ten  days  after  such  election.— Shuitlae  v. 
Town  of  Taloga,  140  P.  1190. 

VII.  BALLOTS. 

1 180  (Colo.)  Under  Hev.  St.  1908,  {  2236,  a 
ballot,  on  which,  in  the  blank  apace  at  tiie  top, 
is  written  "Progressive,"  in  combination  with 


either  "Bull  Moose"  or  "Roosevelt, "  or  both, 
is  to  be  cuuoted  for  a  candidate  on  the  "Pro- 
gressive" ticket,  when  there  is  no  candidate  for 
that  office  on  either  the  "Bull  Moose"  or  "Roose- 
velt" tickets.— Bromley  v.  Hallock,  140  P.  186. 

i  180  (Colo.)  Under  Rev.  St.  1908,  H  2285, 
22f>9,  226«,  and  Laws  1913,  p.  685,  $  1,  govern- 
ing the  form  and  marking  of  ballots,  a  ballot 
on  which  the  names  of  candidates  were  written 
in  after  the  printed  names,  bot  no  cross  mark 
placed  thereon,  cannot  be  counted  for  any  can- 
didate.—Biley  T.,Trainor,  140  P.  469. 

X.  CONTESTS. 

S288  (Colo.)  Where  an  amendment  to  the 
complaint  In  an  election  contest  was  not  pro- 
posed until  three  weeks  after  answer  was  med, 
and  practically  one  month  after  the  contest 
was  begun,  its  denial  was  not  an  abuse  of  dis- 
cretion.—Town  of  Sugar  City  v.  Hoard  of 
Com'rs  of  Crowley  Countj,  140  P.  809. 

ELECTRICITY, 

See  Dedication,  {  5S;   Master  and  Servant,  I 
119. 

f:  1 1/2  (Kan.)  Evidence,  in  an  action  on  the 
ation  of  the  county  attorney  to  enjoin  a  city 
from  purcliasing  a  light  plant,  held  to  sustain 
a  finding  that  a  part  of  consideration  named 
for  the  purchase  was  paid,  hy  the  city  without 
authority  to  the  private  owner  of  the  plant  for 
the  surrender  of  an  unexpired  part  of  an  exclu- 
sive franchise  previously  granted  him  by  tbe 
cit}'.— State  v.  City  of  Stafford,  140  P.  868. 

f  4  (O>lo.)  The  furnishing  of  a  city  with  elec- 
tncal  power  to  operate  an  electric  light  plant 
for  lighting  the  streets,  etc.,  held  to  tie  for  "mu- 
nicipal purposes,"  within  a  franchise  by  which 
the  city  authorized  the  construction  of  an  elec- 
trical power  plant  npon  condition  that  tbe  gran- 
tee of  tbe  franchise  fornished  the  dty  electrical 

Sower  for  municipal  purposes. — CSty  of  Colora- 
0  Springs  T.  Pike's  Feak  Hydro-Btectric  Co., 
140  P.  921. 

An  electrical  power  company,  which  was  bound 
under  its  franchise  from  a  city  to  furnish  the 
city  with  power  for  an  electric  lighting  plant 
for  lighting  tbe  street!^,  could  not  defeat  an  ac- 
tion by  the  city  to  enforce  its  rights,  on  the 
ground  that  it  did  not  appear  that  the  city  had 
been  authorized  by  vote  of  the  electors  to  main- 
tain an  electric  light  plant,  as  required  by  stat- 
ute.—Id. 

$4  (Wash.)  Rem.  &  Bal.  Code,  8  7607,  snbd. 
7,  held  to  Bothorize  a  city  of  the  first  class  in 
granting  a  franchise  to  a  corporation  to  use  tbe 
streets  to  furnish  electricity  for  heat  and  power, 
to  impose  the  condition  that  it  should  not  fur- 
nish tbe  same  for  lighting.- Tacoma  Ry.  & 
Power  Co.  v.  City  of  Tacoma,  140  P.  065. 

Public  Service  Commission  Law  held  to  deal 
only  with  questions  of  safety,  efficiency,  rates, 
and  equality  of  public  service,  and  hence  did 
not  abrogate  a  condition  in  an  electric  franchise 
authorizing  complainant  to  furnish  electricity 
for  heat  and  power  on  condition  that  It  do  not 
furnish  same  for  ligbtiog.— Id. 

Where  an  electric  franchise  granted  by  a  city 
provided  that  complainant  should  not  furnlsb 
electricity  for  lighting,  and  further  declared  that 
the  franchise  should  be  void  and  complainant's 
property  subject  to  forfeiture  for  failure  to  de- 
sist from  a  breach  after  30  days'  notice,  com- 
plainant's failure  to  desist  from  furnishing  elec- 
tricity to  a  railway  company  for  lighting  after 
Buch  notice  was  ground  for  termloation  of  the 
franchise  and  fotfeiture  of  its  property.— Id. 

Is  a  suit  to  restrain  a  city  from  forfeiting 
complainant's  electric  franchise  for  breach  of  a 
condition  binding  it  not  to  furnish  electricity 
for  lighting,  resulting  from  complainant's  fur- 
nishing electricib'  to  a  railroad  company  for 
that  purpose,  evidence  tliat  it  would  cost  the 
railroad  company  from  f1,000  to  f 1,500  to 
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readjust  its  syBtem  bo  as  to  take  power  for 
lights  from  tbe  city  waB  InadmiBBible.— Id. 

I  1 1  (Colo.)  Where  a  municipal  franchise  for 
an  electrical  power  plant  merely  provided  that 
the  grantee  should  famish  to  the  city  such  arc 
lights  as  "may  be  required  by  aaid  iKty"  lor 
lighting  tbe  streets,  as  well  as  such  other  pow- 
er as  might  be  required  for  manicipal  purposes, 
at  prices  paid  by  tbe  most  favored  customer  of 
the  grantee,  the  city  would  not  be  bound  by  im- 
plication to  take  any  arc  lights  from  the  gran- 
tee.—City  of  Colorado  Springs  T.  Pike's  Peak 
Hydro-Electric  Co.,  140  P.  ^I. 

The  giant  by  a  city  of  a  franchise,  for  an 
electrical  power  plant  was  sufficient  considera- 
tion, for  an  option  contained  in  the  franchise, 
giving  the  city  the  right  to  free  use  of  cortain 
electrical  power  for  municipal  purposes  and  the 
^ht^to  purchase  any  additional  amount  reguir- 

Under  a  municipal  franchise  for  an  electrical 
power  plant  which  provided  that  grantee  should 
furnish  to  the  city  such  other  power  "as  may  be 
required  for  municipal  purposes  at  the  same 
prices  that  are  paid  by  the  most  favored  cus- 
tomer," the  city  was  not  required  to  take  the 
minimum  amount  of  power  contracted  for  by 
the  most  favored  customer  in  order  to  demand 
such  additional  power. — Id. 

S  t4  (Or.)  Electricity  is  a  dai^erous  element, 
and  in  its  use  tbe  highest  degree  of  care  is  re- 
quired.—McClaugherty  V.  Bogoe  Biver  Electric 
Co.,  140  P.  64. 

S  19  (OkL)  The  placing  and  maintaining  of 
electric  light  wires  so  close  to  telephone  wires 
that  they  come  in  injurious  contact  presumably 
constitutes  negligence  on  the  part  of  the  owner 
of  the  former.— Weleetka  Light  &  Water  Co.  v. 
Northrop,  140  P.  1140. 

In  an  action  by  the  owner  of  a  telephone  wire 
for  damages  from  defendant's  electric  wires 
coming  in  contact  with  It,  it  will  be  presumed 
that  each  party  was  maintaining  its  wires  in 
the  street  in  the  exercise  of  a  franchise. — Id. 

ELECTROCUTION. 

See  Constitutional  Law,  9  203;  Homicide,  f 
351. 

ELEVATORS. 

See  Ganiwfl,  H  286,  305.  314.  328. 

EMBEZZLEMENT. 

See  Indictment  and  Information,  {  110. 

§  30  (N.M.)  That  an  indictment  for  embezsle- 
ment,  instead  of  alleging  that  title  to  money 
contracted  to  be  deposited  by  a  vendee  to  the 
credit  of  one  of  two  tenants  in  common  is 
jointly  in  both  tenants  In  common,  alleges  that 
the  title  is  in  the  one  will  not  render  it  errone- 
ous.—State  V.  Probert,  140  P.  U08. 

1 35  (N.BC.)  Where  a  vendee,  under  his  cove- 
nant to  deposit  in  a  bank  to  the  vendor's  credit 
a  certain  sum  pending  investigation  of  title, 
drew  his  check  in  favor  of  the  bank  for  the 
amount,  which  check  and  proceeds  were  emISez- 
sled  by  the  bank  president  and  never  deposited, 
held,  that  an  indictment  for  the  embezzlement, 
which  aUeged  title  to  the  funds  to  be  in  tbe 
vendor,  was  fatally  defective,  because  of  vari- 
ance with  the  fact  as  proven.— State  v.  Probert, 
140  P.UOS. 

EMINENT  DOMAIN. 

Evidence,  §S  358,  520 ;  Logs  and  Logging, 
Municipal  Corporations  S|  266-£75; 
roads.!  113;  Trial,  |  46. 

X.  KATVKE,  EZTEMT.  AHD  SEIXGA- 
TXOH  OF  POWER. 

§2  (Okl.)  Comp.  Laws  1900,  3  847,  confer- 
ring on  the  tmstees  of  an  incorporated  town 

£ower  to  improve  streets,  sidewalks,  etc..  and 
eep  ^em  Ui  repair,  and  ■eetions  860-862, 


authorizing  BP«cIaI  assflflsmentt  for  npalrinf 

sidewalks  after  notice,  on  a  fronti^  basis,  are 
not  in  violation  of  Coust  art  2,  $  24,  as  a  tak- 
ing or  damaging  of  private  property  for  public 
use  widiout  just  conmensatlon.— ^hultise  t. 
Town  of  Taloga,  140  P.  1190. 

f  S8  (pal.App.)  Id  tbe  determination  of  tbe 
size  and  location  of  lota  for  depots,  ccmsideraUe 
discretion  must  be  accorded  to  railroad  corpora- 
tions subject  to  the  quali&catlon  that  their  ac- 
tion must  not  be  captious  or  arbitrary  nor  un- 
duly invade  the  private  rteht  of  property.— Val- 
lejo  &  N.  B,  Co.  T.  Home  Savings  Bank,  140  P. 
874. 

n.  OOKPENftAKXOH. 

(B)  IWclBV    or    iBjwlnsr  Froportr 
C)Mu4  tor  OompsBMMlOH. 

{  101  (Cblo.)  A  dty  is  not  liable  in  damages 
to  an  abntting  owner  for  injuries  from  reason- 
able or  usual  change  of  tbe  street,  made  in  a 
careful  and  skillful  manner,  for  the  benefit  of 
the  public— City  of  Colorado  Springs  t.  Stmi^ 
140  P.  794. 

S  106  (Colo.)  Authorizing  a  railroad  company 
to  build  a  subway  at  the  crossing  of  two  streets 
to  avoid  congestion  of  traffic,  whereby  the  grade 
Ib  changed,  and  ingress  and  egress  to  contiguous 
lots  is  impeded,  is  an  extraordinary  use  m  the 
street  for  the  benefit  of  the  public,  for  which 
thi  city  is  liable  under  Const,  art.  2,  8  16, 
and  this  though  the  railroad  company  does  the 
work.— City  cffi  Colorado  Springs  t.  Start,  140 
P.  794. 

m.  PR0CEEDIM08  TO  TAKE  PROP* 
EBTT  Aim  ABBEBS  OOM- 
PBlfSATIOE. 

f  167  (Or.)  A  dty  in  eminent  domain  proceed- 
ings is  an  inferior  tribunal,  and  most  strictly 
comply  with  tbe  statute,  or  its  acts  are  void.— 
Thurman  v.  Multnomah  County,  140  P.  626. 

1 169  (CaLApp.)  A  railroad  corporation  could 
condemn  land  in  a  dty  for  a  depot,  though  It 
had  not  acquired  a  franchise  over  the  streets  of 
such  dty  for  its  proposed  railroad.— Vallejo  A 
N.  R.  Co.  V.  Home  Savings  Bank,  140  P.  974. 

§  180  (Or.)  Under  a  dt^  charter  requiring  no* 
tice  to  owners  of  proceedings  to  condemn  land, 
an  owner  who  Ib  given  no  notice  is  not  bound. — 
Thurman  v.  Multnomah  County,  140  P.  626. 

{191  (CaLApp.)  Complaint  in  proceeding  to 
condemn  land  for  railroad  depot  *eW  to  comply 
with  Code  Civ.  Proc.  j  1244.— Vallejo  &  N,  St. 
Co.  V.  Home  Savings  Bank,  140  P.  974. 

S  195  (Cal.App.)  'Where,  in  a  proceeding  to 
condemn  land,  defendants  did  not  state  the  val- 
ue of  tbe  land  and  improvements  separately, 
though  invited  by  plaintiff  to  do  so,  they  could 
not  introduce  evidence  as  to  tbe  separate  value 
of  the  improvementa — Vallejo  &  N.  B.  Co.  v. 
Home  Savings  Bank,  140  P.  974. 

g  106  (CaLApp.)  In  a  proceeding  to  condemn 
property  for  a  railroad  depot,  evidence  held  suf- 
ficient to  show  a  necessity  for  taking  tbe  land. — 
Va^  A  N.  B.  Co.  T.  Home  Savings  Bank,  140 

S  198  (CaLApp.)  tn  proceeding  to  condemn 
land  for  railroad  depot  Instruction  to  consider 
future  demands  that  might  fairly  be  anticipated 
on  account  of  the  future  growth  of  the  sor- 
rounding  community  held  warranted  by  th^ 
pleadings  and  evidence. — VsIIejo  A  N.  B.  Co.  t. 
Home  Savings  Bank,  140  P.  974. 

Where  jury  answered  in  tbe  affitmadve  ques- 
tions as  to  whether  takios  of  property  was  nec- 
essary fOr  a  depot  and  wheraer  it  was  plain- 
tiff's intention  to  build  the  proposed  railroad, 
held,  that  there  was  a  sufficient  finding  that 
the  property  was  necessary  for  a  public  use. — 

Id. 

S202  (CalApp.)  Under  Ood«  Otr.  Froe.  | 
1248,  Bubd.  1,  evidence  as  to  the  vmloe  of  Im- 
provements  separate  from  realty  sought  to  be 
condemned  held  properly  eicluded. — Valteio  4i 
N.  a  Co.  T.  Home  SwtoB^^ij^©^ 
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S262  (GaLApp.)  In  proceedlnc  to  oondenn 
land,  itrikiBg  <mt  teatimony  relatiTfl  to  condi- 
tion of  building  held  not  prejudicial,  where  the 
witness  thereafter  made  Bubstantially  the  same 
statement,  especially  where  it  did  not  relate  to 
the  time  of  the  issuance  of  the  summons.— Val- 
lejo  &  N.  R.  Co.  T.  Home  Savings  Bank.  140  P. 
974. 

An  instruction  to  consider  future  demands 
that  migh|  fairly  be  aotlcfpated  on  account  of 
the  future  gruwth  of  the  surrounding  community 
was  not  prejudicial,  if  erroneous,  where  all  the 
evidence  showed  that  the  lot  was  needed.— Id. 

An  instruction  cautioning  the  jury  not  to 
base  their  verdict  upon  what  plaintiff  could  af- 
ford to  pay,  though  probably  unnecessary,  could 
not  possibly  have  damaged  defendants.— Id. 

IT.  BEICEDIES  OF  OWNSBS  OT 
PBOPERTT. 

1271  (CaLApp.)  An  owner  of  land  abutting 
on  a  street  which  is  improved  may  recover,  in 
an  actioa  therefor,  daoMges  sustained  by  him  by 
reason  of  the  imjurovement— Hunt  T.  Mti't"*"gi 
140  P.  89. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  |  171;  Death,  ft  9, 18. 
06,  86:  Maater  and  Serraat;  B  1&,  204; 

EMPLOYES. 

He*  Master  and  Serv  ant 

ENTRY. 

See  Evidence,  f  383;  Judgment.  |  276;  Pub* 
lie  Lands,  fl  S5,  41. 

ENTRY,  WRIT  OF. 

Bee  Bjectment 


EQUITY. 


Cancel- 

20,  50; 
Eatup- 


See  Appeal  and  Error,  SS  1009.  1121 
lation  of  Instruments ;  Contempt,  ! 
Corporations,  f  259 ;  Courts,  |  2liL ,  ^o^^i^ 
pel ;  Fraudulent  Conveyances.  §  241 ;  Injunc- 
tion ;  Jury,  8  14;  Mines  and  Minerals,  §  78; 
Partition;  Quieting  Title;  Receivers;  Ref- 
ormation of  Instruments;  Set-Off  and  Coun- 
terclaim; Spedflc  Performance;  Subroga- 
tion ;  Tmsts. 

I.  JUBI8DI0TIO1I.  PBIWOIFmi.  AHD 

(A)  Vittue,  CtewwUla,  fl«M«MSt  anA  ■stent 
off  JvriBdlciloM  In  Gcacrkl. 

1 39  (OkL)  Where  equity  has  obtained  juris- 
diction. It  will  retain  aame  for  administering 
complete  relief  aa  to  the  anbject-matter  and  to 
avoid  mnltiplicity  of  anita.— Cook  t.  Warner, 
140  P.  424. 

Under  Williams'  Const,  art  7,  {$  10,  12,  18, 
relatire  to  the  jurisdiction  of  connty  and  dis- 
trict courts,  and  in  view  of  Rev.  Laws  1910, 
H  4046-4B48,  classifying  and  defining  actions, 
where  the  district  court  acquirea  jurisdiction 
of  a  suit  iovolviog  title  to  realty,  cancellation 
of  conveyances,  and  interest  of  parties,  the  fact 
that  a  minor  has  an  interest  in  the  land  will 
not  divest  such  court  of  jurisdiction  to  decree 
a  sate  of  same,  and  a  sheriff's  deed  under  an  or- 
der of  lale  in  sudt  a  case  will  tw  valid,  althoqgh 
the  minor'a  undivided  Interest  be  eonveyed^-Id. 

IV.  PLEADING. 

d)  Dafeeta  Objection*,  and  Waiver 

Thereof. 

1329  <N.M.)  While  the  fiUng  of  a  cross-bill 
founded  on  matters  of  equitable  cof^izance  will 
cure  any  defects  of  jurisdiction  under  the  orig- 
inal bin,  yet  if  the  cross-bfll  fails  to  state 
grounds  for  equitable  relief,  the  defect  Is  not 


cured.— Ia  Mesa  Community  Dltdd  t.  Ai»el- 
aoeUer,  140  P.  1051. 

ERROR,  WRIT  OF. 

See  Appeal  and  Brror. 

ESTATES. 

Hee  Deseoit  and  IKstrlbutlon ;  Bxecnton  and 
Administrators ;  Tenancy  in  Oommon ;  Willa. 

ESTOPPEL. 

See  Appeal  and  Error,  {  164 ;  Corporations,  SS 
187,  38B;  Judgment,  SS  584,  743:  Landlord 
and  Tenant,  t  35 ;  Mortgages,  S  280  ^  Munic- 
ipal Corporatlona,  I  870;  Beeeiven, 
218;  Schoola  and  School  Districts. 

m.  EQUITABLE  ESTOPPBI*. 
(B)  Grounds  of  Bstoppel. 

S  72  (Cel.)  CtT.  Code,  S  3543.  providing  that, 
where  one  of  two  Innocent  persons  must  suffer 
by  the  act  of  a  third  person,  he  by  whose  neg- 
ligence it  happened  must  be  the  sufferer,  does 
not  prevent  recovery  of  money  paid  or  a  check 
given  by  mistake,  even  though  negligent,  where 
the  other  party  has  not  changed  his  position  to 
his  detriment.— National  Bank  of  California  T. 
Miner,  140  P.  27. 

(75  (CaI.App.)  Facts  held  insufficient  to  es- 
top defendant  to  assert  his  ownership  of  an  au- 
tomobile which  R,  who  was  in  posReBsIon  there- 
of, had  mortgaged  to  plaintiff. — Greene  v.  Car- 
miehael.  140  P.  4S. 

S92  (Okl.)  Under  Rev.  Laws  1910,  f  1150, 
a  son  who,  with  full  knowledge  of  all  the  facts, 
accepts  his  part  of  the  proceeds  of  the  sale 
made  by  his  father's  realty  by  an  attorney  in 
fact,  and  retains  it  for  11  years,  is  estopped  to 
assert  the  Inralidit?  of  the  deed  executed  by  the 
attorn^  in  foct.-'Avey  v.  Van  Voorbis,  140  F. 
615. 

S  93  (CaI.App.)  Plaintiff  having.  In  considera- 
tion of  defradfiDt's  agreement  to  take  a  lease, 
built  an  addition  to  a  building,  arranged  as  re- 
quested by  defendant,  defendant  is  estoppf>d  to 
tiiereafter  demand  a  chanf^e  therein.— Boyd  v. 
Model  Grocery  Co.,  140  P.  309. 

EVICTION. 

See  Landlord  and  Tenant,  S  180^ 

EVIDENCE. 

See  Adjoining  Landowners,  S  8 ;  Adultery,  {  14 ; 
Appeal  and  Error.  SS  204,  209,  232,  263,  fi35, 
671,  731,  889.  907,  928.  831,  933,  971,  1001, 
1002,  1005,  1010,  1011,  1033,  1046,  1047, 
lOeO-1058,  1066,  1121,  1170;  Assault  and 
Battery,  f  60;  Attachment,  f§  47,  3.50;  Bank- 
ruptcy, 1  303;  Banks  and  Banking,  SS  77, 
154,  188 ;  Bilh)  and  Notes,  SS  491,  619,  520. 
523,  527;  Boundaries,  S  37;  Brokers.  S  86; 
Cancellation  of  Instruments,  S  3;  Carriers,  SS 
236,  246,  316,  318;  Colleges  and  Universities, 
10;  Consiiiracy,  $S  46.  47;  Corporations, 
80;  Counties,  (  13;  Criminal  Law,  «  368- 
17;  Damages,  |  163;  Death.  S  64;  Deeds, 

k 

1»5.       .       .       .  ... 

tors  and  Administrators,  §  4.50  ■  Fraud,  g§  50, 
68;   Frauds,  Statute  of,  |  60;  Fraudulent 


Injunction,  §  126 ;  Insurance,  ${  6^,  665 ; 
Intoxicating  Liquors,  H  226,  236 :  Judgment; 

i840:  Jury.  S  85 ;  Landlord  and  Tenant.  H 
69,  222;  Larceny.  SS  47,  62;  Libel  and 
Slander.  SS  105,  109;  Malicious  Prosecu- 
tion, S  ^4 ;  Marriage,  t  50 ;  Master  and  Serv^ 
ant,  SI  6,  265-278;  Mechanics'  Liens,  {  132; 
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Mines  and  Mlnerali,  H  24,  Mortgages, 

8 36,  38,  45ft  464:  Municipal  Corporationa, 
122.  657,  ffTL  7«S,  706,  9M,  lOOO;  Navi- 
gable Waters,  1 8&;  Negligence,  |  134;  New 
Trial,  ii  72,  79,  97:  Parties,  t  6 ;  Partner- 
Hliip,  Sf  120,  121 ;  Patents,  S  SiH :  Payment, 
I  89 :  Pbysiciana  and  Surgeons,  s  S ;  Plead- 
ing, is  237,  428:  Principal  and  Agent,  fS  20, 
22,  101,  190;  Property,  f  »;  Public  Lands, 
41;  Quieting  Title,  {  44;  Rape.  <  46;  Ref- 
ormation of  Instruments,  fi  45 ;  Release,  S  57 ; 
Replevin,  f  72;  Sales,  g$  416.  418.  441; 
Schools  and  School  Districts,  S  138;  Specific 
Performance,  S  121 ;  Statutes,  |  283  ;  Street 
Railroads,  §  114;  Submission  of  Controversy, 
"18;  Taxation,  I  708 ;  Tenancy  in  Common, 
16 ;  Trial.  H  45^,  139-156,  253 :  Trusts, 
371 :  Vendor  and  Purchaser,  §1  123,  315, 
»;  WaterB  and  Water  Courses,  H  152,  179, 
201;  Wm8,  K  06,  164,  166.  ^  302,  487; 
Witnesses. 

Reception  of,  see  Criminal  Law,  y  667,  673; 
Tnal,  H  46-96. 

I.  JUDICZAXi  HOTIOB. 

i  18  (Wash.)  In  an  action  on  a  note,  the  court 
may  allow  reasonable  fees,  without  evidence  as 
to  what  constitutes  a  reasonable  fee;  the  court 
being  as  competent  to  judge  of  that  matter  as 
witneBSQS.— Carr  r.  Bontbius,  140  P.  339. 

9  20  (Utah)  The  court  can  take  judicial  no- 
tice of  the  general  purpose  and  method  of  doing 
business  of  bailding  and  loan  associations.— 
Union  Savings  &  Investment  Co.  t.  District 
Court  of  Salt  Idke  County,  140  P.  221. 

128  (Oolou)  The  courts  will  take  judicial  no- 
tice of  a  law.— Harrison  v.  People,  140  P.  203. 

I  SI  (Colo.)  Where  the  authorized  statutes  and 
records  of  tbe  secretary  of  state  left  it  in  doubt 
whether  amendment  of  1878  to  Oonst  art  &  | 
29,  was  adopted  by  vote  of  the  people,  the  Su- 
preme Court  may  investigate  tbe  facts  to  re- 
fresh its  judicial  recollection,  and  can  judicial- 
ly notice  the  validity  of  the  amendment  when 
replies  to  inquiries  to  the  county  clerks  show 
its  adoption.— Harrison  v.  People,  140  P.  203. 

While  the  courts  may  investigate  tbe  facts 
concerning  the  adoption  of  the  law,  they  may 
accept  a  certificate  of  some  officer  showing  its 
adoption,  where  it  ia  sufficient  to  convince  tbe 
judicial  mind.— Id. 

I  52  (Cob.)  The  eourta,  taking  judicial  notice 
of  a  law,  will  not  even  accept  the  admissitm  of 
parties  that  a  supposed  law  'is  invalid  or  their 
agreement  as  to  facts  rendering  it  so.— Harri- 
son V.  People,  140  P.  20S. 

n.  PRESUMFTIOirS. 

167  (Cal.App.)  Where  it  appeared  that  the 
parties  at  one  time  were  tenants  in  common, 
it  will,  nothing  else  being  shown,  be  presumed 
that  that  relation  has  continued. — Klumpke  v. 
Moreno.  140  P.  313. 

§  80  (CaL)  In  the  absence  of  a  contrary  riiow- 
inff,  the  law  of  a  foreign  juriediction  1b  pre- 
sumed to  be  tbe  same  as  that  of  this  state. — 
In  re  Warner's  Estate,  140  P.  683. 

S  82  (Cal.)  Where  one  of  the  parties  to  pro- 
ceedings under  Code  Civ.  Pror.  |  1664,  for  tbe 
determination  of  heirship,  died  during  the  pen- 
dency of  those  proceedings,  it  will  be  presunied 
in  support  of  the  decree  that  his  administrator 
was  properly  substituted  as  a  party.— In  re  Hor- 
man's  EaUte,  140  P.  U;  In  re  Wlialsn's  Es- 
tate, Id.  12. 

i  83  (Cal.App.)  Where  the  power  to  specifical- 
ly tax  property  benefited  for  tbe  cost  of  a  street 
improvement  is  conferred  on  public  officers,  the 
presumption  of  good  faith  on  their  part  in  levy- 
ing the  tax  will  be  indulged  in,  and  the  court 
will  assume  that  the  officers  properly  considered 
and  determined  that  all  property  within  an  es- 
tablished assessment  district  will  receive  bene* 
fits.— Hunt  V.  Manning,  1^  P.  39. 


§  83  (Utah)  In  the  absence  of  an  allegation  to 
tbe  contrary,  it  must  be  presnmed  that  the  of- 
ficers of  a  building  and  loan  association  and  the 
Secretary  of  State  bare  performed  tbe  duties 
imposed  npon  them  by  Comp.  laws  1907,  (i 
392-402,  regulating  such  assodations. — Union 
Savings  ft  Investment  Co.  t.  District  Court  of 
Salt  Cake  County,  140  P.  221. 

m.  BURDEN  OF  PROOF. 

i  90  (Okl.)  The  burden  of  proof  is  determined 
by  the  pleadings.— Bass  ft  Harbour  Furniture 
&  Carpet  Co.  v.  Harbour,  140  P.  956. 

IV.  BElEVAlf C  Y,  MATERIALITY,  AHP 

coMPETEircnr  in  oeverak. 

(B)  Rea  Gestae. 

S  121  (Utah)  In  an  action  for  trespass  by 
sbeop  and  cattle,  statements  of  a  person  herding 
them  that  they  belonged  to  defendant  were  in- 
admissible, not  being  xes  gestn  within  that  ex- 
ception to  the  hearsay  rale. — Suibaugh  v.  Bnt- 
terfield,  140  P.  767. 

I  123  (Utah)  A  convenation  concerning  the 
fire,  which  one  heard  after  arriving  at  the  place 
thereof,  some  time  after  it  started,  cannot  be 
testified  to,  in  an  action  for  the  setting  of  it  by 
a  locomotive,  not  being  part  of  the  res  jesta:.— 
McCullough  T.  Oregon  Short  Line  R.  Co.,  140 
P.  767. 

I  127  (Mont)  In  an  action  af^inat  a  carrier 
for  failure  to  stop  a  train  on  signal  for  a  pas- 
senger suffering  from  an  internal  hemorrhage, 
evidence  that  during  the  wait  for  the  next  train 
she  manifested  her  suffering  by  moaning  heU 
competent.— Buries  y,  Oregon  Short  Line  R. 
Co.,  140  P.  613. 

OB)  Campeteacr. 

{  151  (Okl.)  On  the  issue  whether  an  alleged 
libel  was  malicious,  it  was  not  error  to  permit 
defendant  to  testify  that  it  was  made  without 
malice  toward  plaintiff.— Cobb  v.  Oklahoma  Pob. 
Co.,  140  P.  1OT9. 

V.  BEST  AND  SECONDARY  EVXDENOB. 

{  178  (Kan.)  Where  written  material  evidence 
is  admitted  to  have  been  in  tbe  possession  of  a 
liarty  to  the  action,  it  is  error  to  admit  evi- 
dence of  its  contents  until  it  fairly  appears  that 
the  writing  is  lost  or  destroyed.— Smith,  Carey 
ft  Co.  T.  Atchison  live  Stock  Co.,  140  P.  108. 

Vn.  ADMISSIONS. 

^A}  Vmtmxm,  rom,  an«  Ia«M*Bts  la  Oea- 
erat. 

1 200  (Nev.)  What  a  party  voluntarily  admiu 
to  be  true  may  be  reasonably  taken  to  be  tru^ 
notwithstanding  that  the  admission  is  conttmcy 
to  his  interest.— Peterson  v.  Pittsburg  Silver 
Peak  Gold  Mining  Co.,  140  P.  519. 

(B)  Br  Partios  or  Othen  tat*vMt««  tas 

BlTent. 

1222  (CaLApp.)  In  an  action  for  injury  to 

Iilaintiff  caused  by  defendant's  automobile  col- 
iding  with  his  wagon  on  a  city  street,  the  court 
properly  permitted  a  witness  to  detail  conversa- 
tions had  with  defendant  after  the  accident,  in 
which  he  stated  that  he  was  going  about  16 
miles  per  hour  when  the  accident  occurred,  and 
that  he  failed  to  blow  his  horn,  ete^-Scragg  v. 
Sallee.  140  P.  706. 

S  222  (Nev.)  Tbe  voluntary  statement  of  one 
injured,  made  after  the  accident,  and  relating 
thereto,  is  admissible,  If  relevant,  for  considera- 
tion by  the  jury  in  connection  with  Uie  other 
evidence.— Peterson  v.  Pittsburg  Silver  Peak 
Gold  Mining  Co.,  140  P.  519. 

Every  prior  statement  of  a  party  inconsistent 
with  his  present  claim  is  admissible  in  evidence 
as  an  admission  against  interest,  regardless 
whether,  when  the  statement  was  made,  it  was 
in  his  own  favor  or  against  Us  interest— Id. 
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(D)  Br  AawntB  f»r  Otk«v  B«pr«*eBtatlv«a. 

S  242  (Utah)  Declarations  of  a  herder  of  tres- 
passioB  aheep  and  cattle  that  they  belonged  to 
defaidaat,  and  ttiat  he  was  herduiK  them  for 
him.  were  inadmisBible ;  it  not  Mng  ihown  to 
be  any  part  of  his  agency  to  w  talk  and  gosdp 
about  his  principal's  affairs.— Surbaogh  t.  Bnt- 
terfield,  140  P.  757. 

(B)  PFoof  aad  Meet. 

J 1 265  (Ner.)  The  weight  to  be  given  to  aa  ad- 
Bsion  or  declaration  against  Interest  is  tot 
the  jury.— Peterson  v.  nttfdiurg  Silver  Peak 
Gold  Bfining  Co..  140  P.  519. 

Tm.  DEOIiARAnONS. 

(A)  tfmtw.  Form,  «nd  Incidents  1m  a«B- 

S  273  (Utah)  Hie  rule  that  declarations  of  a 
person  In  possession  of  property  ate  admissible 
to  show  the  nature  of  his  poosooolon  only  ap- 
plies where  tbe  nature  of  hU  possession  is  ma- 
terial, and  the  declarations  of  a  herder  of  tres- 

Sassing  sheep  and  cattle  that  they  belonged  to 
efendant  were  Inadmisdble  to  show  defendant's 
ownership.— Surbaugh  v.  Batterfield,  140  P.  757. 

DeclarationB  of  tbe  herder  of  trespassing  stieep 
and  cattle  that  they  belonged  to  defendant  for 
whom  he  was  worung  were  not  admissible  as 
showing  the  nature  m  his  possession,  as  they 
did  not  show  posaesdon  in  hitn  bnt  In  d^snd- 
ant— Id. 

IZ.  HEABSAT. 

11 3  r?  (Utah)  Tn  an  action  for  txespass  by 
sheep  and  cattle,  statements  of  a  person  herd- 
ing them  that  they  belonged  to  denndaot  were 
inadmissible,  beiog  hearsay.— Surbangb  v.  But- 

terfield.  140  P.  757. 

5317  (Utah)  A  conversation  cooceming  tbe 
fire,  which  one  beard  after  arriving  at  the  place 
thereof,  some  time  after  it  started,  cannot  be 
testified  to^  in  an  action  for  tbe  setting  of  it  by 
a  locomotive,  being  hearsay.— McGuIlough  v. 
Oregon  Short  line  B.  Co.,  140  P.  767. 

5318  (Or.)  In  a  suit  to  compel  a  college  to 
confer  a  de^ee,  pictures  of  the  graduating  class 
and  a  statement  clipped  from  a  newspaper  were 
Incompetent,  being  neanay^Tate  t.  North  Pa- 
cifle  C>dlese.  lioP.  743. 

Z.  SOOUKENTABT  EVIDBXrCB, 

(A)  Public  or  OfllctMl  Aots.  ProaeodlBss, 
Records,  and  CerHBMtes. 

S  332  (Colo.)  In  an  action  to  recover  an  at- 
torney's fee  which  was  contingent  upon  secur- 
ing a  decision  of  the  i^upreme  Court  sustaining 
the  validity  of  certain  municipal  bonds,  the 
published  official  report  of  the  court's  opinion 
is  admissible  to  show  the  holding. — Keeier  v. 
Hoyt,  140  P.  101. 

S  333  (Or.)  In  an  action  against  a  corporation 
for  injuries  by  a  watchman  in  making  an  arrest,- 
tbe  admission  of  tbe  record  of  the  sherifif's  of- 
fice to  show  tbe  discbarge  of  the  watchman  as  a 
deputy  sherifE,  by  a  notation  in  red  ink  over 
the  entry  showing  his  appointment  under  L.  O. 
h.  H  1036,  1037,  was  not  error.— Scibor  v.  Ore- 
gon Washington  B.  &  Navigation  Co.,  140  P. 
029. 

(C)  FrlTMte  WrltlHffs  and  Fnblleatlons. 

{ 358  (CaLApp.)  In  a  proceeding  to  condemn 
land  in  a  city  for  a  railroad  depot,  the  general 
size  end  loc&tioo  of  the  principal  streets  of  the 
city,  If  material,  could  not  be  proved  by  the  in- 
troduction of  a  map  which  the  city  engineer  tes- 
tified that  he  did  not  make,  but  knew  to  be 
inaccurate. — Vallejo  &  N.  B.  Co.  v.  Home  Sav- 
ings Bank,  140  P.  974. 


(D)  ProdnctlOK,  AntheatltrafloM,  and  Bf- 
feet. 

{366  (ColcApp.)  A  decree  unaccompanied  by 
the  judgment  roll  is  inadmissible  In  evidence.- 
MiUer  v.  Weldon,  140  P.  I«0. 

S  366  (Colo.App.)  A  decree  is  not  admissible 
as  proof  of  title  without  the  production  of  the 
judgment  roll.- King  v.  Foster,  140  P.  930. 

S  363  (Colo.)  A  coDstitntional  amendment  ap- 
pearing in  Mills*  Annotated  Statutes  of  1^1 
and  of  1912  and  the  General  Statutes  of  1883 
and  tbe  Revised  Statutes  of  1908,  which  were 
required  to  contain  l>oth  tbe  Constitution  and 
the  laws,  may  be  accepted  as  prima  facie  valid, 
though  not  appearing  in  other  authorized  stat- 
utes—Harrison  V.  Peo^e,  140  P.  203. 

Legislative  enactments,  declaring  that  Mills' 
Annotated  Statutes  of  1891  and  of  1912  shall 
be  prima  facie  evidence  tn  sll  courts  of  the  orig- 
inals, extends  to  tbe  state  Constitution  con- 
tained therein. — Id. 

A  note  reciting  that  there  was  no  riKwrd  of  a 
vote  showing  its  adoption  wliich  followed  tbe 
amendment  of  1878  to  Const  art.  G,  {  29, 
found  in  the  Revised  Statutes  <^  1908,  does  not 
destroy  the  prima  facie  presumption  of  validity 
because  of  tbe  presence  of  the  article  in  the  offi- 
cial statutes. — Id. 

i  383  (Utah)  Entries  in  books  of  a  party  not 
made  by  any  person  who  knew  the  facts  evi- 
denced thereby,  nor  made  at  the  time  the  trans- 
actions occnrred,  and  not  so  made  as  to  explain 
themselves,  have  but  little,  if  any,  probative 
force  as  evidence.- Utah  C<»nmercial  &  Savings 
Bank  v.  Vox,  liO  P.  660. 

XI.  PAROL   OB  EXTXUNSIC  EVI- 
DENCE ATFSCTXirO  WKITIKGS. 

(A)  Coatradletlnji,  TarjrlnsTt  mr  AAMnm  to 
Torass  of  Wrlttoa  laMtruioat. 

S  400  (Wash.)  Order  for  dredge  heid  a  com- 
plete contract  and  not  within  nile  that,  where 
a  part  on^  of  a  contract  is  in  writing,  the  part 
not  in  writing  may  be  proved  by  parol. — Fair- 
banks Steam  Shovel  Co.  v.  Holt  &  Jeffery,  140 
P.  394. 

1 417  (Utah)  Under  a  contract  for  the  con- 
struction and  lease  of  a  theater,  providing  that 
defendant  should -completely  equip  it  in  accord- 
ance with  the  architect's  plans,  where  neither 
the  contract  nor  the  plans  specified  tbe  equip- 
ment, evidence  of  qualified  witnesses  that  an 
asbestos  curtain,  ticket  office,  decorations,  etc, 
were  usual  and  necessary  parts  of  the  egiupment 
held  admissible.— Orpheus  Vaadeville  Co.  v. 
aayton  Inv.  Co.,  1«>  P.  653. 

{424  (Wash.)  The  rule  which  prohibits  the 
introduction  of  parol  evidence  to  contradict  or 
modify  a  written  instrument  does  not  apply 
as  against  one  not  a  party  to  the  contract,  and 
su  not  bound  by  the  terms.- Watawt  .v.  Beda 
Mining  Co..  140  P.  817. 

(C)  Separate  or  babse«aoKt  Oral  Asrro* 

meat. 

8441  (Cal.App.)  Where  plaintiff  executed  to 
defendant  a  bill  of  sale  conveying  the  tangible 
property  used  by  him  on  a  milk  route,  evidence 
that  there  was  a  contemporaneous  oral  agree- 
ment, whereby  the  defendant  was  to  purcnase 
the  good  will  of  the  business  for  an  additional 
sum,  is  not  inadmissible,  in  a  suit  therefor,  as 
varying  the  contract  contained  in  tbe  bill  of 
8ale.-^ebber  v.  Smith,  140  P.  37. 

§442  (Kan.)  Where  a- written  contract  for 
the  employment  of  an  agent  to  sell  silos  reads. 
"On  silos:  25  and  5  per  cent  on  fifty — 30  per 
cent  on  7{}  or  more,"  and  tiie  agent  sells  42 
silos,  tbe  contract  being  Incomplete,  oral  evi- 
dence is  admissible  to  show  tbe  agreement.— 
Royer  v.  Western  Silo  Co.,  140  P.  872. 

1 444  (Ariz.)  One  who  in  writing  subscribes 
to  a  fund  to  provide  a  building  and  site  for  a 
Y.  M.  O.  A,  In  consideration  of  subscriptions 
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of  otb«rs,  provided  a  specified  Bum  was  mub- 
Bcribed,  is  liioDDd  on  his  aubBcription  od  the  per- 
formance of  the  specified  condition,  and  he  can- 
not, by  parol,  show  other  coQditiona— Hurley 
Young  Men's  Christian  Ass'n  of  Phcenlz,  140 
P.  816 ;  liount  v.  Same,  Id.  819. 

1445  (Mont.)  Where  a  contract  of  sale  was 
in  writing,  any  modification,  anless  executed, 
must  also  be  in  writing ;  and  evidence  depend- 
ing upon  an  executory  parol  modification  was 
not  admissible.— Curtis  &  Freeman  t.  Parham, 
140  P.  511. 

<D)  Construction  or  Applleallon  of  Itnn^ 
Snnare  of  Written  Inatramcnt. 

J  459  (Wash.)  Where  a  note  purports  to  be 
the  joint,  or  joint  and  several  obligation  of  a 
corporation  and  certain  individuals,  evidence 
is  not  admissible  to  show  that  the  individual 
signers  signed  in  their  official  capacity  only. — 
Way  V.  Lyric  Theater  Co.,  140  P.  320. 

{461  (Kan.)  Parol  evidence  held  admissible 
to  show  that  a  loan  application  containing  a  no- 
tation with  respect  to  the  commisuon  was  not 
to  take  effect  as  a  contract  until  the  ascertain- 
ment of  a  certain  fact,  where  the  application 
was  oncertain  and  unhiguoiu. — Little  t.  Ziie- 
gett,  140  P.  838. 

1461  (Or.)  Under  L.  O.  L.  H  713,  717.  In 
determining  whether  conveyances  for  $10  and 
|1  were  within  the  spirit  of  a  power  of  at- 
tOTney  to  aell.  parol  eridence  is  admisdble^ 
Wade  T.  NorOiup.  140  P.  401. 

xn.  OFXNioir  sriDEircE. 

(A)  OoBcloBlonit  nnd  Opimlona  of  Wltneaa- 
ea  tm  G«neml. 

^  472  (Okl.)  In  an  action  for  personal  Injuriei, 
evidence  of  plaintiff  as  to  the  qnantnm  of  damag- 
es sustained  was  inadmissible  as  a  conclusion 
and  an  invasion  of  the  province  of  the  jury, — Chi- 
cago, H.  I.  &  P.  Ry.  Co.  V.  Teese,  140  P.  1166. 

§472  (Wash.)  In  an  action  for  injuries  re- 
ceived by  a  fall  upon  concrete  steps  leading 
to  the  pool  of  a  natatorium,  an  opinion  by  a 
witness  for  the  plaintiff  that  a  smooth  concrete 
surface  would,  when  wet,  constitute  dangerous 
footing,  was  an  opinion  on  the  issue  to  be  tried, 
and  was  not  competent— Anderson  t.  Seattle 
Park  Co.,  140  P.  &&. 

8  474  (Cal-App.)  In  proceeding  to  condemn 
land,  witness  familiar  with  the  values  of  prop- 
erty in  the  Ticinity  held  properly  permitted  to 
testify  as  to  the  value  of  a  lot,  though  he  had 
not  inspected  the  interior  of  the  building  on 
the  lot.— Vallejo  &  N.  H.  Co.  v.  Home  Savings 
Bank,  140  P.  974. 

8  500  (CaLApp.)  In  an  action  for  en  injury 
to  plaintiff  by  defendant's  automobile,  the  court 
properly  permitted  a  witness  for  defendant  to 
state  that  he  had  never  seen  automobiles  driv- 
en in  the  streets  of  the  city  any  faster  than 
defendant  was  going  at  the  time  of  the  accident, 
and  that  "he  had  seen  other  automobiles  go 
pretty  fast,  etc.— Scragg  v.  Bailee,  140  P.  706. 

(B)  Snbjects  of  Export  TesttmonT* 

I  513  (Okl.)  Expert  testimony  held  admissible 
on  the  issue  of  the  negligent  construction  of 
the  framework  of  a  building,  where  such  frame- 
work was  so  complicated  that  the  jury  could 
not  understand  Its  coostructioo  without  expert 
testimony.— Henry  v.  Morris  &  Co.,  140  P.  413. 

|SI3  (Wyo.)  Where  a  coal  miner  was  injured 
by  the  fall  of  coal  wiiich  liad  l>een  cracked  from 
the  vein  by  a  blast,  opinion  evidence  by  expert 
miners  as  to  whether  experience  and  knowledge 
of  the  sounding  test  were  necessary  to  determine 
whether  such  coal  was  likely  to  fall  is  admissi- 
ble—Carney Coal  Co.  V.  Benedict,  140  P.  1013. 

1520  (Gal.App.)  In  a  proceeding  to  condemn 
land  for  a  railroad  depot,  experts  were  prop- 
erly permitted  to  testify  as  to  the  amount  of 
land  required  for  depot  purposes, — Vallpjo  &  N. 
B,  Go.  T.  Home  Savings  Bank.  140  P.  UT4. 


8  528  (Or.)  Testimwiy  of  a  physician  to  diow 
what  suffering  will  accrue  from  the  injuries  to 
plaintiff  in  tne  future  ia  admissible. — Bugen- 
stein  T.  Ottenheimer,  140  P.  747. 

8  536  (Or.)  Thit  a  physfcisB  Is  not  regular- 
ly licensed  to  practice  in  the  state  does  not  mil- 
itate against  his  competency  as  an  expert  wit- 
ness.—Rugenstein  T.  Ottenheimer,  140  P.  747. 

8  539  (Okl.)  Architects,  carpenters,  and  build- 
ers are  competent  to  testify  as  experts  on  the 
question  of  the  negligent  constractiott  of  the 
framework  of  a  building,  where  their  experience 
and  observation  are  shown  to  be  eumcient.- 
Henry     Morris  &  Co.,  140  P.  413. 

§543  (San.)  Wbere  plaintiff,  who  was  a 
farmer,  had  had  considerable  litigation,  it  was 
not  error  to  permit  him  to  testify  as  to  the  val- 
ue of  the  services  of  his  attorney  In  defending 
an  attachment  case. — Murpfaree  t.  Anderson. 
140  P.  880. 

1 545  (Or.)  Oliat  a  witness  Is  licensed  to  prac- 
tice medicine  In  another  state,  and  is  so  en- 
gaged, is  competent  evidence  or  his  competen- 
cy as  an  expert  witness.— Rugenstein  t.  Otten- 
heimer, 140  P.  747. 

Xm.  BVIDEKOE  AT  FORMER  TRIAX 
OR  IK  OTHER  PROOEEDUffO. 

S>S77/^  (Colo.)  The  testimony  of  a  defend- 
ant administratrix  in  a  county  court  when  she 
was  cited  and  examined  under  Rev.  St.  190&  { 
7253,  is  admissible  in  evidence  in  the  district 
court  under  section  7207  as  amended  by  Laws 
1911.  p.  678.  providing  that,  when  defoxlant 
had  previously  been  required  to  testify  under 
the  provisions  of  section  72S3,  the  testimony, 
so  f^r  as  it  relates  to  the  estate  concerning 
which  a  suit  is  brought  and  is  relevant,  may  be 
read  in  behalf  of  such  defendant — Lane  t.  lAue. 
140  P.  804. 

XIV.  WEIOBT  AXn  SnriTCIElfCT. 

1 588  (OkL)  A  witness  mav  be  discredited  by 
his  manner  of  testifying.— National  Union  v. 
Keliey,  140  P.  1157. 

8  588  (Utah)  The  testimony  of  an  unim- 
peached  witness,  not  contrary  to  the  usual 
course  of  nature  or  for  some  other  reason  nn- 
worthy  of  belief,  mast  be  considered  by  the 
court  in  determining  the  facta. — Utah  CTommer- 
cial  &  Savings  Bank  v.  Fox.  140  P.  660. 

9  593  (Or.)  In  determining  the  sufficiener  of 
evidence  to  support  a  verdict  for  plaintiff,  evi- 
dence of  defendant,  tending  to  make  out  plain- 
tiff's case,  must  be  considered. — Merrill  t.  Mis- 
souri Bridge  &  Iron  Co.,  140  P.  439. 

8  598  (Mont.)  The  preponderance  of  tbt  evi- 
dence does  Dot  depend  alone  on  the  number  of 
witnesses  testifying  to  a  fact.— Buries  v.  Oregon 
Short  Line  R.  Co.,  140  P.  513. 

8  601  (Wash.)  Evidence  that  a  hot  mineral 
spring  on  plaintifTs'  land  located  on  a  river 
rose  and  fell  with  the  rise  and  fall  of  the  river, 
and  was  hotter  wlienever  the  Sow  was  greater, 
cannot  he  discredited  on  the  assumption  that 
the  cold  waters  of  the  river  would  have  lessen- 
ed the  heat  of  the  spring.  Instead  of  increasing 
it,  wbere  there  was  no  evidence  as  to  its  source 
and  the  reasons  for  its  heat— St.  Martin  v. 
Skamania  Boom  Co.,  140  P.  86B> 

EXAMINATION. 

See  Witnesses,  8S  246-286. 

EXCEPTIONS. 

See  Appeal  and  Error,  18  268-^8;  Pleading, 

88  192-214. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  »  644,  553.  88^,  931. 
933,  937;  Trial,  HSa-Sft. 
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n.  8ETTI.EIEESTi  SZGIIIKG.  AlTD 
FILING. 

139  (Cat.)  That  appellaafs  counsel  was  In 
«inirt  during  argninent  of  a  mottoo  to  set  aside 
«  default  does  not  Imply  actual  knowledge  by 
appellant  of  the  entry  of  the  order  deoyinK  the 
motion,  BO  as  to  relieve  respondent  from  giving 
ftppellaot  notice  of  the  order  pursuant  to  Code 
(Hv.  Proe.  8  650.— Hughes  Mfg.  ft  Lumber  Co. 
T.  EUiott,  140  P.  17. 

EXCHANGE  OF  PROPERTY. 

See  Action,  8  27;  Deeds,  8  211:  Partnership, 
f  168;   Specific  Performance,  H  32,  49. 

EXECUTION. 

See  Executors   and  Adminfstnton^  i  266 ; 

Homestead. 

XI.  EXEOimOR  AOAIHST  TBS 

Fnsoir. 

8  433  (Colo.)  In  an  action  for  damages  for 
misrepresentations  made  In  effecting  an  ex- 
change of  land,  a  verdict  held  sufficient  to  war- 
rant body  execution  againet  defendant  under 
Rev.  St  1908,  8|  84^24,  9025.-MltcheU  r. 
Crowl.  140  P.  m 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;    Evidence.  (S 
82,  577H ;  Husband  and  Wife.  8  264;  Wills. 

H.  AFPOIlfTMEirr.  QUAMTIOATnOlf, 
AKD  TEirUHE. 

8  17  (Idaho)  The  order  of  priority  In  right  of 
Bdministratlon  oo  the  estate  of  a  person  dying 
Intestate  is  fixed  by  Rev.  Code^  8  S8S1.— Wright 
Merrill,  140  P.  1101. 

Since,  under  Bev.  (Todes,  8  68&5,  a  nonresident 
cannot  be  appointed  administrator,  section  5305, 
providing  that  administration  may  be  granted 
to  competent  persons,  though  not  otherwise  en- 
titled to  same,  does  not  apply  to  nonresidents.— 
Id. 

1 17  (Mont)  The  surviving  husband  or  wife 
Is.  under  Rev.  Codes,  S  7432,  entitled  to  letters 
of  administration  to  toe  exclusion  of  any  other 
unless  a  ground  of  incompetency  enumerated  in 
section  7436  Is  shown,  and  a  refusal  to  give 
the  preference  In  the  absence  of  a  showing  of 
Incompetency  is  violative  of  section  7472.— 
State  T.  District  Court  of  Lewis  and  Clark 
County,  140,  P.  732. 

820  (Idaho)  Under  Bev.  Codes,  t  5363.  let- 
ters of  administration  must  be  granted  on  pro- 
per application,  though  other  persons  who  fail 
to  appear  and  claim  for  themselves  within  a 
reasonable  time  after  intestate's  death  have  a 
better  right  to  the  administratiMi.— Wright  v. 
MerriU,  140  P.  1101. 

Rev.  Codes,  §  5363,  authorizes  the  granting 
of  letters  of  adminiBtration  to  any  qualified  ap- 
plicant making  application  therefor  prior  to  an 
application  one  having  a  better  right,  where 
the  latter  fails  to  apply  within  a  reasonable 
'time.— Id. 

829  (Kan.)  The  appointment  of  an  adminis- 
trator IS  not  open  to  collateral  attack  merely 
because  the  appointee  is  not  next  of  kin  to  the 
deceased.— Hanson  v.  Sward,  140  P.  100. 

nX.  ASSBT8,  APPRAI8AK.  AMD  IK- 
TEHTORT. 

839  (Ariz.)  Where  a  widow  who  bad  made 
a  nomestead  entry  on  public  land  died  before 
she  was  entitled  to  a  patent,  the  land  did  not 
belong  to  her  estate,  and  a  decree  distributing  it 
was  void.— Harris  v.  Lyon,  140  P.  085. 


VI.  AXXOWAMOE  ANJy  FATMEHT  07 
CLAIMS. 

(O  DlapntcA  Clatnu. 

8  256  (Colo.)  Thouvh  the  statute  prohibits  an 
execation  on  judgment  rendered  on  a  claim 
against  an  estate,  a  judgment  will  not  be  re- 
versed because  It  autliorized  the  issuance  of 
execution,  but  will  be  amended  on  appeal  by 
striking  out  such  provision.— Stxatton^  Estate 
V.  Finnerty,  140  P.  796. 

VII.  DISTRIBUTION  OF  ESTATE. 

5  314  (Mont)  Rev.  Codes,  {  7141,  providing 
that,  where  a  written  notice  of  motion  is  nec- 
essary, it  must  be  given  five  days  before  the 
appointed  time  for  the  hearing,  is  not  appli- 
cable to  the  hearing  of  an  issne  in  probate  pro- 
ceedings formed  by  a  petition  for  distribution 
and  objections  thereto.— In  re  Peterson's  Es- 
tate, 140  P.  237. 

X.  ACTIONS. 

8  450  (Colo.)  In  an  action  against  an  admin- 
istratrix by  an  neir  to  compel  defendant  to 
turn  over  to  plaintiff  one-halt  in  valae  of  cer- 
tain notes  claimed  to  belong  to  the  estate,  the 
mortgagee  securing  the  notes  on  which  were 
written  assignments  of  the  mortgages  to  tes- 
tator's widow,  the  admltUstratrix,  were  admis- 
sible to  IdentKr  the  notes  as  the  notes  which 
were  transferred  by  decedent— Lane  t.  Lane, 
140  P.  804. 

EXEMPTIONS. 

See  Constitutional  Law,  t  100;  Homestead; 
Statutes,  i  121 ;  Taxation.  88  102,  108-247. 

EXPENSES. 

See  District  and  Prosecuting  Attomeyi,  8  3; 
Master  and  Servant,  g  41. 

EXPERT  TESTIMONY. 

See  BMdence,  88  472-«45. 

EXPLOSIVES. 

See  Appeal  and  Error,  S  1070;   Pleading,  8 
369;  Railroads,  8  US. 

EX  POST  FACTO  LAWS. 

See  Constitutional  Law,  8  203. 

FACTORS. 

See  Brokers. 

82'/2  [New,  vol.  17  Key-No.  Series]  (Wash.) 
Laws  1907j  c.  189,  S  1,  making  it  unlawful  for 
a  commission  merchant  to  engage  in  selling 
farm  products  on  commission,  without  first  ob- 
taining license,  and  giving  bond  executed  by  a 
surety  company  authorized  to  do  business  In  the 
state,  held  not  unconstitutional. — Fergnson- 
Hendrix  Co.  v.  Fidelity  &  Deposit  Co.  of  Mary- 
land, 140  P.  m 

The  failure  of  a  produce  commission  com- 
pany to  procure  a  license  from  the  commissioner 
of  horticulture  as  required  by  Laws  1907,  c. 
139l  88  1.  lit  and  12,  which  make  it  "unlaw- 
ful** to  do  such  business  without  a  license,  and 
Impose  penalties  for  violation  of  the  acts,  neld 
not  to  prevent  the  company  from  maintaining 
an  action  on  a  bond  given  by  its  defaulting 
employe.— Id. 

FALSE  IMPRISONMENT. 

See  Judgment,  8  590. 

I.  Oim.  X.IABIZJTT. 

(A)  AetsCoMtltvtInK  pKlae  Imprisonment 
and  Ijlablllty  Therefor. 

§  15  (Or.)  A  railroad  yard  watchman  wa« 
within  the  scope  of  his  authority  in  following 


For  oases  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  A  tadszss  sse  same  topic  and  ascUon  (|)  MiyBBR  . 

Digitized  by  LjOOQ  l( 


140  PACIFIC  HEPORTBB 


1242 


a  thief  to  bis  home,  and  making  an  arrest,  and 
the  company  was  liable  if  he  did  this  in  an 
unlawful  manner.— SciboT  Oregon-Washing- 
ton It.  &  MavlgaUon  Co.,  140  P. 

(B)  Aetlona. 

8  20  (Kan.)  Petition,  in  an  action  for  dam- 
ages for  false  imprisonment.  Held  insufficient  to 
state  a  cauM  of  action. — Hanstm  t.  Sward,  140 
P.  100. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

Hee  Appeal  and  Error,  S  171. 

FEES. 

See  Courts,  {  66. 

FELLOW  SERVANTS. 

Sea  Uaster  and  Servant,  Si  182-201,  250. 

FENCES. 

See  Uinet  and  BGnerals,  |  119. 

FILIBUSTERING. 

See  Llbd  and  Slander,  {  18. 

FINDINGS. 

See  New  Trial,  H  72,  79;  Trial,  H  388,  404. 

FINES. 

See  Animala,  i  90;  Criminal  Law,  |  2S8. 

FIRES. 

See  Evidence,  IS  123,  317;  RaUroads,  S  454. 

FISH. 

See  Conspiracy;  Ozlminal  Law,  S  Si4. 

FORCIBLE  DEFILEMENT. 

Hee  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Covenants,  1 130. 

FORECLOSURE. 

See  Mortgages,  fiS  415-590. 

FOREIGN  CORPORATIONS. 

See  Corporations,  |S  636-670. 

FOREIGN  INSURANCE  COMPANIES. 

See  InBurance,  f  21. 

FORFEITURES. 

.See  Death,  SS  7,  11.  64:  Electricity,  14;  Mines 
and  Minerals,  §  78 ;  Public  Lands,  f  64 ;  Ven- 
dor and  Purchaser,  SS  39,  104. 

FORMER  ADJUDICATION. 

See  Judgment,  Si  584-743. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «  193i^,  195.  290,  068; 
Indictment  and  Informatioo,  {  137. 

FORNICATION. 

See  Prostitution. 


FRANCHISES. 

See  Ctmstitutiona]  Law,  g  184;  BlectHcity,  ii 
4,  11 ;  Municipal  Corporations,  i  688 ;  StreH 

■  Railroads,  11  24,  S7:  Waters  and  Water 
Courses,  |S  188,  104,  202,  203. 

i  3  (N.M.)  Where  the  meaning  of  a  contract 
regarding  any  public  franchise  is  ambiguous,  it 
-will  be  construed  favorably  to  ttxe  rights  of  the 
public— State  v.  Water  Supply  Co.  of  Alboqaer- 
que,  140  P.  1059. 

FRAUD. 

See  Action,  i  27 :  Banks  and  Banking,  SS  77, 
179 :  Bills  and  Notes,  !$  27T,  462 ;  Contracts, 

8 97,  266;  Corporations,  SS  80,  121,  123; 
eeds,  S  211:  Execution,  f  433;  Frauds, 
Statute  of ;  Fraudulent  Conveyances ;  Lim- 
itation of  Actions,  8  100 ;  Mortgages,  J  32 ; 
Partnership,  S  153;  Payment,  6  w:  Plead- 
ing, S  248;  Principal  and  Surety,  £89;  Ref- 
ormation of  Instruments,  S  25 ;  Release,  SS 
67,  68 ;  Subscriptions,  S  3  i  Vendor  and  Pur- 
chaser^ SS  6,  334,  343. 

L  OEOEPTION  CONSTITUTIMO 
FRAUD,  AND  LIABIXTTT 
THEREFOR. 

S  9  (CoIo.App.)  Actionable  fraud  Is  a  &lse 
representation  of  a  material  fact  made  with 
knowledge  of  its  falsity,  or  recklessly  without 
belief  in  its  truth,  with  intent  that  it  shall  be 
acted  on  by  the  party  complaining  and  relied 
on  by  and  actually  inducing  nim  to  act  on  It  to 
his  damage.— Hoore  v.  Carrick,  140  P.  485. 

§  1 1  (CoIo.App.)  A  representation  by  a  seller 
of  corporate  stock  that  the  stock  is  good  is  a 
mere  expression  of  <vinion  and  not  a  statement 
of  a  material  fact  within  the  definition  of  ac- 
tionable fraud.— Moore  v.  Carrick,  140  P.  483. 

A  representation  by  a  seller  of  stock  that  tbi! 
stock  was  worth  above  par  as  far  as  he  knew 
was  only  an  expression  of  opinion  where  he 
had  no  peculiar  means  of  knowledge  as  to  the 
cooditlon  of  the  corporation  or  the  acts  of  its 
officers  whose  criminality  destroyed  the  intrinsic 
value  of  the  stock.— Id. 

8  II  (Kan.)  Plaintiff's  statement,  daring  the 
n^otiatiuns  to  excbange  an  aatomobile  for 
notes,  that  the  aatomobfle  tires  were  "good  f6r 
2,000  miles,"  held  a  mere  puffing  statement  and 
not  to  constitute  fraud.— Woods  v.  Nicholas, 
140  P.  862. 

A  seller's  mere  puffing  statement  as  to  qual- 
ity is  ordinarily  an  expresmon  of  opinion  not 
constituting  fraud.- Id. 

S  1 1  (Okl.)  A  purchaser  cannot  predicate  an 
action  for  fraud  on  mere  expressions  of  opinion 
by  the  vendor.— Hazlett  r.  WilUn.  140  P.  410. 

A  statement  of  the  vendor  that  the  school 
land  department  would  loan  the  purchaser  a 
certaiu  amount  on  the  farm  held  to  be  a  mere 
statement  of  opinion  and  not  a  fraudulent  rep- 
resentation.— Id. 

8  13  (Okl.)  A  fraudulent  representation  by  a 
vendor,  assuming  to  have  personal  knowledge 
that  the  property  is  unincumbered,  will  Bustain 
an  action  for  tort  by  a  purchaser  who  relies 
on  such  representation,  though  such  purchaser 
might  have  discovered  the  fraud  by  searching 
the  public  records. — Gannon,  Gouldiog  &  Thies 
V  Hausaman,  140  P.  407. 

8  30  (Kan.)  One  who  makes  false  statements 
to  induce  another  to  buv  property  may  be  lia- 
ble for  the  fraud,  thougn  he  has  no  interest  in 
the  deal  and  is  not  acting  in  collusion  with  the 
seUei.-Hew7  t  Fouts.  140  P.  894. 

n.  ACTIONS. 
(A)  B.iKlt*B  ot  Action  nnd  I>«fen»cs. 

8  3 1  (Kan.)  An  action  for  false  repiesentatioB 
of  authority  to  contract  is  fonnded  on  tort. 
-Pierson  v.  Holdridge,  140  P.  1032. 

8  34  (Okl.)  A  purchaser's  action  for  damages 
due  to  the  vendor's  false  representation  tint  the 
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property  wu  unincumbered,  be!nf  an  action 
for  deceit  within  Comp.  Laws  1909  IS  1144, 
1145,  and  predicated  on  fraud  as  defined  by 
section  1052,  may  be  maiDtained.  tiiougb  pialn- 
tiCf  hBB  not  snffered  a  foreclosure  or  ouster,  or 
paid  off  the  lien.— Gannon,  Qooldinff  &  ThEes 
HauMman,  140  P.  407. 

(O)  EvMenee. 

{50  (OkL)  A  plaintiff,  relying  on  frand, 
must  prove  that  defendant  made  a  material 
false  repres«ntntlon,  known  to  be  false  nt  the 
time,  and  made  with  intent  that  it  should  be 
acted  on  by  plaintiff,  and  that  plaintiff  relied 
on  same  to  bis  injnry.— King  v.  Howeth  &  Co. 
140  P.  1182. 

8  50  jTWasb.)  Fraud  is  never  presumed. — Al- 
len V.  Kane,  140  P.  534. 

i  58  (CoIo.App.)  Evidence  held  not  to  show 
that  plaintiff  relied  on  the  representations  of 
the  aelter  of  corporate  stock. — Moore  v.  Carrick, 
140  P.  485. 

S58  (Wash.)  Fraud  mast  be  proved  by  dear 
and  convincing  evidence.— Allen  v.  Kane.  140  P. 

534. 

1 59  (Kan.)  In  an  action  against  an  officer  of 
a  corporation  for  damages  due  to  defendant 
misrepresenting  his  authority  to  bind  the  eor- 

EDration  by  a  contract  to  employ  plaintiff  for 
fe  in  settlement  of  a  claim  for  personal  inju- 
ries, the  measure  of  damages  is  the  loss  from 
failure  to  secure  a  valid  contract,  and  not  the 
value  of  the  personal  injaiy  claim.— Pteraon  T. 
Holdridge.  140  P.  1032. 

(B)  Trial.  Jvdweat.  raA  R«rl«w* 

164  (Colo.)  Where  defendant  foaudolently 
exaggerated  tbe  value  of  property  which  he 
transferred  in  exchange  for  plaintiff's  property, 
tbe  price  at  which  it  was  agreed  defendant's 
property  should  be  accepted  is  competent  evi- 
dence of  its  value,  if  it  bad  been  as  represented, 
and  sufficient  to  carry  the  case  to  the  jury  up- 
on that  question, — Mitchell  v.  Crowl.  140  F. 
793. 

FRAUDS.  STATUTE  OF. 

m.  PBOBaSES  TO  ANSWER  FOB 
DEBT,  DEFAVI.T  ORIDSOAB- 
BIAOE  or  AKOTHEB. 

1 23  (Okl.)  Conversation  between  plaintiff  and 
defendant  ktid  not  to  constitute  an  agreement 
by  defendant  to  pay  for  plaintiff's  professional 
services  as  a  physician  to  defendant's  son. — 
Hills  V.  Janeway,  140  P.  419. 

T.  AGREEMENTS  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  TEAR. 

I  53  (Okl.)  A  parol  lease  of  real  property  for 
one  year  does  not  come  within  the  statute  of 
frauds  (Rev.  Laws  1910.  f  941).  regardless  of 
whether  tbe  term  of  tbe  lease  commences  in 
praesenti  or  in  futuro.— Jones  v.  Bennett,  140 
P.  14& 

1 53  (OkL)  A  lease  or  contract  of  rental, 
whether  in  writing  or  parol,  for  one  year  be- 
nnning  a  day  in  the  future  Is  valid.— Darnell  v. 
Hume,  140  P.  775.  . 

VI.  REAL  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

S56  (Wash.)  A  conveyance  of  standing  tim- 
ber, with  the  right  of  entry  upon  the  land 
and  removal  of  the  timber  therefrom  within  a 
stated  period  or  a  reasonable  time,  is  within 
Rem.  &  Bal.  Code,  f|  8745,  8746,  requiring  con- 
veyances of  realty  or  any  interest  therein  to  be 
by  deed.— Prance  v.  Deep  River  Logging  Co., 
140  P.  361. 

J  58  (OkU  The  sUtute  of  frauds  (Rev.  Iaws 
1810,  I  941)  does  not  require  that  a  contract  to 


make  a  lease  be  In  writing.— Jones  v.  Bennett, 
140  P.  148. 

S  60  (Idaho)  A  parol  license  for  a  right  of 
way  for  a  ditch,  U  sought  to  be  declared  per- 
IKtual,  would  be  an  easement  or  interest  in 
real  property,  which  can  only  be  created  by  law, 
or  by  an  instrument  in  writing,  subscribed  by 
the  party  sought  to  be  charged.— McReynolds  v. 
Harrigfeld.  140  P.  1096. 

Where  the  evidence  falls  to  show  that  the  li- 
censees have  expended  considerable  money  or 
made  valuable  improvements  in  reliance  on  a 
parol  lease  for  the  right  of  way  for  an  irriga- 
tion ditch,  or  to  show  that  benefits  have  ac- 
crued to  tbe  licensors  thereunder,  the  court  will 
not  declare  that  "by  operation  of  law"  the  pa- 
rol license  is  an  casement,  and  hence  not  within 
Rev.  Codes,  S  6007.— Id. 

§  7 1  (Mont)  A  contract  for  the  sale  of  land 
must  be  in  writing  to  satisfy  tbe  statute  of 
frauds.- Hicks  v.  Bupp,  140  P.  97. 

IX.  OPERATION  AND  EFFECT  OF 
8TATVTE, 

S  129  (Or.)  A  {>art  payment  does  not  bind  a 
purchaser  of  real  estate,  either  a  contract  In 
writing  or  part  performance  being  essentiaL 
—Cunningham  v.  Friendly,  140  P.  989. 

I  129  (Wash.)  Bven  If  the  making  Improve- 
ments by  the  leasee  would  prevent  an  un- 
aclinowiedged,  five-year  lease,  with  the  privilege 
of  extension  for  five  years  upon  adjusting  ren- 
tals, from  being  invalid  as  to  the  first  five 
years,  it  would  not  validate  It  as  to  tbe  renew- 
al five  years,  since  the  renewal  involved  the 
making  of  a  new  contract— National  Laundry 
Ca  T.  Mayer,  140  P.  383. 

FRAUDULENT  CONVEYANCES. 

See  Attachment  H  44.  47,  850;  Chattel  Mort- 
gages, i  227;  Common  Law,  }  7;  Lis  Pen- 
dens, {  26. 

I.  TRANSFERS  AND  TRANSACTIONS 

INVALID. 
(J)  Knowledge  and  Intent  of  Grantee. 

3  156  (Wash.)  Though  an  insolvent  debtor 
may  prrfer  a  creditor,  though  it  exhausts  the 
whole  of  his  property,  yet  there  can  be  no  legal 
preference  where  the  purpose  of  the  debtor  was 
fraudulent  and  the  preferred  creditor  had  knowl- 
edge thereof.— Allen  v.  Kane,  140  P.  634. 

S  160  (Wash.)  Where  a  conveyance  was  made 
to  an  innocent  grantee  with  fraudulent  intent 
on  the  part  of  tbe  grantor  to  defraud  creditors, 
and  the  full  price  was  not  paid,  the  land  must 
be  held  subject  to  tbe  payment  of  prior  debts 
of  the  grantor,  to  the  extent  of  any  payments 
made  on  the  price  after  notice  by  the  grantee 
of  the  grantor''8  fraudulent  purpose.— Allen  v. 
Eiane,  liO  P.  634. 

Where  a  creditor,  without  notice  of  bis  debt- 
or's insolvency  and  of  his  intention  to  prefer 
the  creditor,  purchased  all  the  property  of  tbe 
debtor,  and,  before  fuU  payment  of  the  price, 
received  notice  of  tbe  debtor's  intention  to  de- 
fraud other  creditors  and  of  his  appropriation 
of  a  part  of  the  price  to  his  own  use,  the  con- 
veyance was  void  as  against  tbe  creditor  to  the 
amount  of  any  payments  after  notice, — Id. 

Though  a  creditor,  to  secure  a  preference,  may 
[Mty  a  not  unreasonable  excess  above  the  debt 
on  the  price,  for  a  conveyance  made  by  the 
debtor,  the  creditor  will  not  be  protected  after 
the  knowledge  of  the  grantor's  fraudulent  de- 
sign to  defraud  other  creditors,  unless  he  can 
show  that  the  preference  could  not  be  Kcnred 
without  the  additional  payment— Id. 

in.  REMEDIES  OF  CREDITORS  AND 

PURCHASERS. 
(A)  Persons  BntKled  to  Asaert  Invalidity. 

{  206  (WaslL)  The  term  "creditor,"  within  tbe 
common-law  rnle  that  conveyances  with  intent 
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to  defraud  a  ereditoi  shall  be  void,  includes 
erery  one  bavlng  a  right  to  require  the  perform- 
ance of  any  le^  obligation,  contract,  or  guar- 
anty, or  a  legal  right  to  damages  growing  out 
of  contract  or  tort.— Allen  v.  Kane,  140  P.  534, 
A  vendor  who  breaohea  his  cantract  to  con- 
vey to  the  purchaser,  and  who  thereafter  imme- 
diately conveys  to  a  third  person  all  his  prop- 
ertyj  thereby  preventing  the  purchaser  from  ob- 
taining relief  for  the  breach,  is  guilty  of  fraud, 
and  the  conveyance  is  fraudulent  as  againat  the 
purchaser. — Id. 

(C)  RiKht  of  Action  to  Set  Aaldo  Traaa- 
for,  anA  Dofenaoa. 

6  241  (Wash.)  A  creditor  cannot  proceed  in 
equity  to  subject  property  couveyed  by  the 
debtor  to  defraud  creditors  until  his  claim  has 
been  redaced  to  judgment  and  execution  iasued 
thereon.— Allen  v.  Kane,  140  P.  534. 

(G)  BTtdettoc. 

{298  (CaLApp.)  Evidence  Iteld  to  sustain  a 
finding  tnat  an  assignment  of  an  interest  in  a 
crop  of  beans  was  not  made  to  defraud  plaintiff 
and  prevent  it  from  satisfying  its  judgment 
against  the  assignor. — Sinsheimer  Bros.  v.  Kel- 
£aw,  140  P.  eotl. 

S298  (Wash.)  The    fraudulent    intent  of  a 

Srantor  charged  with  making  a  conveyance  to 
efraud  bis  creditors  may  be  proved  by  circum- 
stantial evidence,  and  the  fact  that  a  grantor, 
on  eve  of  a  auit  against  him,  transfers  all  ox 
his  property  to  another  la  peisuasive  evidence 
of  a  fraudulent  intent.— Allen  v.  Kan^  140  P. 
684. 

{301  (Wash.)  Evidence  ^eli  to  show  that  a 
grantee  obtained  knowledge  of  his  grantor's 
mtent  to  defraud  creditors  before  he  had  paid 
the  full  eoDsidenitioiL— Allen  t.  Kane,  140  P. 
5B4. 

FRAUDULENT  REPRESENTATIONS. 

See  Belea«e,  |  67. 


See  Conspiracy. 


GAME 
GAMING. 


I.  QAMBI.rifO  GOHTBAOTS  AMD 
Ta&H8ACTIOH8. 

(B)  RlvlitB  ana -Ilemedioa  of  Parties. 

1 29  (OaLApp.)  VPIiere  a  party  who  has  made 
a  wager  upon  the  result  of  a  certain  event  with- 
draws therefrom  before  the  event  has  happen- 
ed, he  is  ordinarily,  in  law,  entitled  to  the  mon- 
put  up  by  him.— Matthews  v.  Lopoe,  140  P. 


Since  betting  on  a  contest  between  men  is 
made  a  crime  by  Pen.  Code,  5  337a  (added  by 
St  1911.  p.  4),  one  who  places  a  waper  on  a 
wrestling  match  In  the  hands  of  a  stakeholder 
has  committed  a  complete  crime  and  may  not 
thereafter  recover  the  money  from  the  stake- 
holder even  though  he  withdrew  from  the  wager 
before  the  match  was  finished.- Id. 

m.  OBIMINAIi  BEBPOHSXBXLTFT. 
(A)  Offenses. 

§72i/i  [New,  vol.  8  Key-No.  Series]  (Cal. 
App.)  The  stakeholder  who  accepts  a  wager  on 
a  wrestling  match  is  an  aider  and  abettor  to 
the  making  of  the  wager,  which  Is  made  a  crime 
Pen.  Code.  S  837a  (added  by  St  1911,  p.  4), 
and  is  therefore  guilty  as  a  principal  under 
Pen.  Code,  6  31.— Matthews  T.  Lopus,  140  P. 
306. 

8  79  (OkLCr.App.)  Any  person  conducting  a 
gambling  game  is  guilty  of  violating  Hev.  Laws 
1910,  {  2498  (Como.  Laws  1909,  §  2422).  though 
he  is  acting  merely  as  a  matter  of  accommo- 
dation without  compensation. — Johnson  T.  State, 
140  P.  622. 


(B)  Pvoaeentloa  and  Pnnlabnent. 

S  65  (Okl.Cr.App.)  An  information  charging 
the  conducting  of  a  gambling  game  which  was 
played  for  money  or  other  representatives  of 
value  is  sufficient  to  charge  a  violation  of  Rev. 
Laws  1810.  S  2488  (Comp.  Laws  1900,  1  2422), 
though  it  does  not  state  the  eapadty  In  whi^ 
defendant  acted,  or  that  he  leroiTed  compensa- 
tion for  his  acts.— Johnson  v.  State,  140  P.  622. 

An  information  in  a  prosecution  for  conduct* 
ing  a  gambling  game  in  violation  of  lUv.  Laws 
181Q,  I  2488  (Comp.  Laws  1808,  {  2422).  hM 
sufficient.— Id. 

1 88  (Okl.Gr.App.)  An  information  charging 
the  conducting  of  a  gambling  game  in  violation 
of  Rev.  Laws  1910, 1  2498  (Comp.  Laws  1908, 
g  2422),  need  not  charge  that  ue  game  was 
conducted  for  money,  checks,  or  other  represen- 
tatives of  value.— Johnson  v.  State,  140  P.  622. 

S  98  (Okl.Cr.App.)  E\-idence  held  to  sustain  a 
conviction  of  conducting  a  gambling  game  in 
violation  of  Rev.  Laws  1810.  i  2498  (Comp. 
Laws  1809.  }  2422).— Johnson  T.  State,  140  P. 
622. 

GARNISHMENT. 

SeeBankrnptoy,  |  888;  CorporatloDs,  H  208, 

670. 

IV.  WHIT  OB  StJMMOirS  AND  KO- 
TIOE,  SERVICE,  AND  KETTTBN. 

i  104  (Wash.)  A  garnishee  who  appeared  and 
requested  permission  to  defend,  without  preserv- 
ing a  special  appearance,  thereby  waived  objec- 
tion to  the  safficiency  of  the  service  of  the  writ, 
—Frieze  v.  Powell,  140  P.  690. 

V.  t.IEN  OF  GARNISHMENT  AND 
UABIX.ITT  OF  GARNISHEE. 

S  1 14  (Wash.)  Rem.  A  Bal.  Code,  U  663,  685. 
688,  682,  look  to  the  trial  of  the  issue  presented 
by  the  garnishee's  answer  as  of  the  date  of 
the  answer,  and  while  an  obligation  arising  be- 
fore answer,  but  not  due,  would  t>e  held  until 
trial,  debts  er^ted,  salary  earned,  or  property 
received  subsequent  to  the  answer  are  not  held, 
otherwise  the  head  of  a  family  might  be  depriv- 
ed of  his  salary  exemption  under  section  703.— 
Frieze  v.  Powell^  140  P.  680. 

VL  FBOOBEDnroa  TO  BUPPOHT  OB 
BNFOBOB. 

{  142  (Wash.)  The  answer  of  a  garnishee, 
verified  by  Its  secretary,  who  stated  that  he  had 
read  it  was  sufficient  when  liberally  construed, 
within  Rem.  &  Bal.  Code,  {  690,  providing  that 
it  shall  be  under  oath,  in  vrriting,  and  signed 
by  the  garnishee,  tboogh  it  was  signed  by  tlw 
garnishee's  attorney.— Frieie  v.  Powell,  140  P. 

9  158  (Wash.)  Under  Rem.  &  Bal.  Code,  { 
286,  requiring  the  liberal  construction  of  plead- 
ings with  a  view  to  substantial  justice,  a  gar- 
nishee, who  pleaded  "no  funds"  and  "nulla  bo- 
na," was  entitled  to  show  that  the  principal  de- 
fendant had  anticipated  his  salary  and  that 
nothing  was  owing  him  when  it  was  gamiaheed. 
—Frieze  v.  Powell,  140  P.  690. 

&I87  (Wash.)  Where  a  writ  of  garnishment 
against  a  foreign  corporation  was  served  on  its 
local  manager,  who,  through  ignorance,  failed 
to  protect  the  garnishee's  interests  until  default 
was  taken,  after  which  prompt  steps  were  tak- 
en to  have  it  vacated,  there  was  a  sufficient 
showing  of  excusable  neglect,  within  Rem.  & 
BaL  Code,  S  303,  and  there  was  no  abuse  of 
discretion  in  setting  aside  the  judgment.— Frieze 
V.  Powell,  140  p7690. 

A  petition  to  vacate  a  default  judgment 
against  a  garnishee,  which  alleged  that  the  gar- 
nishee owed  nothing  to  the  principal  defmdant 
and  had  none  of  his  gooda  in  its  possesion, 
presented  a  meritorious  defense,  it  proven,  and 
not  a  mere  eonclnaioa  that  such  a  defense  ex- 
isted.—Id.  ^  I 
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DC.  OFEKATIOK  AMD  BFggOT  OF 
OABnaHKENT.  JUDOKBXT,  . 
OR  FATBCEMT. 

1 237  (OkL)  An  answer  to  a  nit  for  debt, 
wbich  pleadfl  in  bar  a  Judgment  In  anotber  sUte 
asidiist  defendant  as  gamiBbee,  is  demurrable, 
where  it  doM  not  show  that  the  demand  aued 
for  is  identical  with  that  adjndicated  in  the  gar- 
nishee proceedings.— Brown  v.  Stogsdale,  140 
P.  60& 

GAS. 

See  Dedication,  |  56 ;   Mines  and  Minerals, 
I  78. 

S  141^2  (Wash.)  One  suing  for  injuries  by 
stumbling  over  a  gas  pipe  projecting  through  a 
sidewalic  and  connected  witb  a  pipe  leading  out 
to  the  gas  main  has  the  burden  of  proving  that 
the  pipe  belonged  to  the  gas  company,  but,  since 
the  question  of  the  company's  ownership  is  pe- 
culiarly within  its  own  knowledge,  the  burden 
rests  somewhat  more  lightly  than  If  proof  of 
ownership  w^a  equally  available  to  both.— Nor- 
ton y.  Pad6c  Power  &  Light  Co.,  140  P.  905. 

In  an  action  for  injuries  to  a  pedestrian  stum- 
bling over  a  gas  pipe  projecting  through  a  side- 
Walk,  evidence  held  to  support  a  finding  that  the 
belonged  to  the  gas  company.— Id. 

GIFTS. 

8w  COiarides. 

GOOD  FAITH. 

See  Bins  and  Notes.  S  STL;   Corporations,  1 

GRAMMAR. 

See  Statntea,  1 189. 

GRAND  JURY. 

See  Indictm«it  and  Information. 

GRANTS. 

See  Public  Lands. 

GRUB-STAKE  CONTRACTS. 

See  Mines  and  Minerals.  S  90. 

GUARANTY. 

See  Appeal  and  Error,  1 1010!  Frauds,  Statute 
of,  {23;  Principal  and  Soraty. 

GUARDIAN  AND  WARD. 

m.  OUSTODT  AND  OARE  OF  WARD'S 
FERBOH  AND  BSTATE. 

'  8  70  (OkL)  Where  a  ward,  after  her  majority, 
vcdunterUy  made  final  settlement  with  her 
ITuardian,  receiving  the  proceeds  of  an  oil  and 
gas  lease  made  by  the  guardian  knowa  by  her 
to  be  invalid,  held,  that  such  settlement  was  a 
ratification  of  the  lease.— Lasoys  Oil  Co.  v. 
Zolkey,  140  P.  160. 

nr.  SAI.ES  AND  CONVEYANCES  tTN- 
DEB  ORDER  OF  COURT. 

8  112  (Nev.)  Where  community  property  was 
by  agreement  and  by  a  divorce  decree  set  aside 
for  support  and  education  of  the  minor  children, 
it  coulo  be  thereafter  mortgaged  by  the  guardian 
to  pay  off  a  prior  mortgage  and  obtain  addition- 
al money  for  the  support  of  the  children.— 
Schniitt  V.  Joenson,  140  P.  518. 

VI.  AOGOUNTINO  AND  SETTLEBIENT. 

g  157  (Ariz.)  In  proceedings  for  the  settle- 
ment of  the  account  of  a  guardian,  who  was 
the  ward's  stepfattier,  evidence  held  to  show 
that  the  guardian  expected  no  remuneration 


from  tile  child  for  cxpandltuzea  maiia  for  her 
aoppor^  etc— la  re  Harris,  140  P.  825. 

HABEAS  CORPUS. 

t,  NATVRB  ARP  OBOVHIMI  OT 
REKBDT. 

S30  (Ariz.)  A  writ  of  habeas  corpus  is  not 
available  to  correct  mere  errors  or  irregularities 
in  procedure  In  a  case  where  the  court  has 
jurisdictioD  of  tlw  person  and  of  the  offense. 
-Ex  parte  Sllvas,  I^TP.  988. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  8  1026-1070;  Criminal 
Law.  U  828,  1166^. 

HAWKERS  AND  PEDDLERS. 

See  Licenses,  fiS  7,  33. 

HEARSAY  EVIDENCE. 

See  Bvidence,  It  817.  818. 

HIGHWAYS. 

See  Counttes.  1 16 :  UuDldpal  CorporatioaL  S8 
667-706,  765-821;  Navlgabla  Watan,  iX 

I.  EBTABusHaaara,  amebatiow, 

AMD  DISOONTIinTAirCB. 

(B)  Shitaltllakmeiit    by    Statvte   or  Bi«tw 
torr  Froce«cllBa;R. 

«I9  (N.M.)  Laws  1912,  c  54,  granting  to 
county  road  boards  ^neral  powers  over  public 
roads,  held  not  to  repeal  by  implication  so  much 
of  Laws  1905,  c.  124,  as  authorised  county  com- 
mitsaioaers  to  acquire  lend  for  a  public  road. 
^State  V.  Romero,  140  P.  1069. 

S  30  (Or.)  Under  L.  O.  L.  8  €280,  an  affidavit 
as  to  the  posting  of  road  notices  not  asserting 
that  either  of  the  notices  was  posted  in  the  yi- 
cinity  of  the  proposed  road,  followed  by  a  find- 
ing of  the  county  court  that  the  notices  were 
iiotited  as  required  by  law,  is  insuffident.— Bfe- 
MUlan  V.  Mason,  140  P.  445. 

§41  (Or.)  Under  L.  O.  L.  fi  6284,  as  amend- 
ed by  Laws  1911,  c.  212,  and  section  tKOO,  re- 
lating to  road  proceedings,  and  section  2031,  as 
ameuded  by  Laws  1911,  c.  37,  a  report  by 
county  road  viewers,  appointed  December  7, 
1011,  in  Tillamook  conn^,  filed  March  S,  1913» 
will  be  set  aside.— McMillan  t.  Mason,  140  P. 
445. 

n.  HZOHWAT  SISTBIOTS  AJTD 

onrzoEBs. 

i  90  (Kan.)  Under  Laws  1911.  c.  248,  |  15, 
all  cities  of  the  second  and  third  class  are  sep- 
arate road  districts.— Cil7  of  Ellis  T.  Jacota, 
140  P.  856. 

m.  oomiTRiroTioM,  hcpbovembet, 

Ain>  BEPAUU 

8  99'/4  FNew,  vol.  14  Key-No.  Seriesi  (N.M.) 
Laws  1912,  c.  54,  |  7,  held  to  authorize  the 
county  road  board  to  draw  their  warrants  upon 
the  coanty  treasurer  directly  against  the  county 
road  fund  in  payment  of  supplies  necessary  in 
the  construction  of  public  roads,  under  the 
statutory  regulations  now  controlling  the  county 
commissioners  in  disbursing  county  funds. — 
State  V.  Romero.  140  P.  1069. 

Laws  1912,  c.  64,  §  7,  held  not  to  forbid  boards 
of  county  commissioners  from  drawing  warrants 
against  the  county  road  fund  to  pay  for  land  ac- 
quired as  a  public  road  punoant  to  Laws  1006, 
c.  124.— Id. 


IV.  T, 

wo: 


AftSESSMBMTS.  AHD 

OE  BIOEWA-Zk 


i  130  (Kan.)  Under  Gen.  St.  1909,  f  2178. 
eadi  county  treamzer  ihAuM  pay  to  uie  treas- 
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nrer  of  each  city  of  the  third  class  within  the 
countv  all  Boms  collected  on  property  in  such 
city  for  township  road  tax.— City  of  Ellis  v. 
JacobB,  140  P.  850. 

HOMESTEAD. 

See  IndianB.  i  16;  LU  Peodena,  {  9;  Public 
Lands,  H  35,  104;  Taxation,  |  5;  Waters 
and  Water  Coarses,  |  225. 

I.  HATITBE.  ACQtnsmOV.  AND 
EXTENT. 

(D)  Property  Constltntinc  Homestead. 

$62  (Old.)  Under  Const  art.  12,  J  1,  and 
Coinp.  Laws  1909,  S  3346,  a  homestead  not  in  a 
city,  town,  or  village  may  consist  of  160  acres 
oC  land.— Alton  Meicantile  Co.  t.  SpindeL  140 
P.  1168. 

S8I  (Okl.)  Under  Const,  art  12,  $  1,  and 
Comp.  Laws  1909,  S  3346,  a  homestead  not 
in  a  city,  town,  or  village,  may  be  owned  by 
either  husband  or  wife,  or  both  jointly.— Alton 
Mercantile  Co.  v.  Spindel,  140  P.  1168. 

n.  TBANB7BK  OR  XNOimBBANOB. 

(117  (OM.)  Where  a  decree  has  been  denied 
both  parties  in  a  dirorce  case,  but  the  wife  has 
been  enjoined  from  interfering  with  the  bus- 
band's  possesuon  of  the  homestead,  she  la  not 
thereby  divested  <^  her  homestead  right,  and 
the  husband's  attempt  to  sell  the  homestead 
without  her  consent  la  void.— McWhorter  t. 
Brady,  140  P.  782. 

1 118  (Okl.)  Where,  in  Itti^Hon  between  lia«- 
band  and  wife,  a  decree  vested  title  to  the  home- 
Btead  in  him  in  trust  for  the  children,  a  deed 
by  him  witliout  joinder  of  the  wife  conveyed  no 
title.— McWhorter  v.  Brady,  140  P.  782. 

Under  Bev.  Laws  19ia  f  1145,  a  homestead, 
the  title  of  which  is  in  the  husband,  cannot  be 
alienated  by  him  without  the  wife  joining,  where 
she  has  not  voluntarily  abandoned  him  or,  for 
any  cause,  taken  up  her  residence  out  of  the 
state  tor  one  year  or  more.— Id. 

m.  BIOHT8  OF  SURTIVINO  HUS- 
BAND, WIFE,  CHZLDBBN. 
OB  HEIRS. 

S  142  (Ariz.)  Under  Rev.  St  8  2296  (U.  8. 
Comp.  St.  1901,  p.  IS&Si,  providing  that  no  land 
acquired  under  tne  chapter  which  relates  to  the 
entry  of  public  land  as  a  homestead,  shall  in 
any  event  b^ome  liable  for  debts  contracted 
prior  to  the  iesuiog  of  the  patent,  the  land 
cannot  be  sold  for  debts  of  the  heir  of  an  entry* 
man  contracted  before  issuance  of  patent.— In 
re  Harris.  140  P.  825. 

IT.  ABANDONMENT.  WAIVSB,  OB 
FOBFEITUBE. 

S  154  (Okl.)  An  insane  wife,  thouKb  confined 
in  an  asylum  in  another  state,  is  incapable  of 
consentins  to  an  abandonment  of  their  family 
homestead.- Alton  Mercantile  Go.  v.  Spindel, 
140  P.  1168. 

S  169  (Okl.)  Where  land  has  once  been  im- 
pressed with  a  homestead  character,  no  act  or 
omission  of  tlie  husband  without  the  consent  of 
the  wife  can  result  in  abandonment.— Alton  Mer- 
cantUe  Co.  v.  Spindel,  140  P.  Ilea 

V.  PROTECTION  AND  ENFOBCEMENT 
OF  RIGHTS. 

i  167  <Okl.)  Under  Comp.  Laws  1909,  1  3346, 
a  iiomestead  is  exempt  from  any  form  of  en- 
forced sale  for  the  pa>'ment  of  debts,  whether 
the  title  is  in  the  husband  or  wife.~iJton  McJ^ 
cantile  Co.  v.  Spindel,  140  P.  lloa 

HOMICIDE. 

See  Criminal  Law,  U  193^,  203/461. 


n.  MUBDEB. 

§23  (N.M.)  Murder  in  the  second  degree, 
withm  LawE  1907,  c.  36,  8  1.  U  committed 
where  the  killing  is  unlawful  and  voluntary, 
and  without  deliberate  premeditation  or  socb 
provocation  as  will  reduce  the  crime  to  volnnta- 
ffy^^manalaughter.-State  v.  CooUy,   140  P. 

8  28  (N.M.)  Drunkenness  will  not  serve  to  re- 
duce murder  in  the  second  degree  to  voluntary 
manslaughter.— State  v.  Cooley,  140  P.  IIIL 

m.  MANSLAITOHTEB. 

8  34  (CaLApp.j  In  the  crime  of  involuntary 
manslaughter  there  is  wanting  the  element  of 
malice  and  preconceived  Intent  essential  to  mur- 
der and  the  elemrat  of  intention  to  take  life  es- 
sential to  voluntary  manslansliter. — ^People  v. 
Kelley,  140  P.  902.  " 

V.  EXCUSABLE  OB  JUSTIFIABIA 
HOMICIDE. 

8  1 13  (Or.)  The  aggressor  cannot  rely  on  self- 
defense  unless  he  has  so  withdrawn  from  Uie 
combat  as  to  show  his  adi-ersarj  his  intention, 
m  £ood  faith,  to  desist— State  v.  Davli,  140  P. 

▼X.  INDICTMENT   AND  INFOBMA- 

TION. 

I  139  (Kan.)  An  information  held  to  contain 
all  the  esHential  elements  of  murder  in  the  first 
degree.— State  v.  Johnson,  140  P.  839, 

Vn.  ETIDENOE. 
<A)  Preavmptloiu  Md  Burden  of  Proof. 

8  145  (Or.)  Neither  L.  O.  L.  §  798,  subd.  2, 
section  799,  subd.  3,  nor  section  1894,  author- 
izes an  instruction  that  it  is  presumed  that  a 
person  using  a  deadly  weapon  intends  the  con- 
sequences  which  happen  from  it— 8tate  v.  Dav- 
is, 140  P.  448. 

^1151  (Okl.Cr.App.)  Under  Rev.  Lawa  1910, 1 
5902,  the  burden  is  on  accused  to  overcome  the 
legal  presnmption  of  sanity  when  the  homicide 
was  committed  by  evidence  which  ia  sufficient 
to  raise  a  reasonable  doubt.— Albert  v.  State, 
140  P.  1025. 

Under  Rev.  Lawa  1910,  S  5902,  where  accnaed 
introduces  evidence  sufficient  to  overcome  the 
presumption  of  sanity,  the  burden  of  astahllih- 
inc  Ma  sanity  is  on  the  state.— Id. 

(C)  Dylnv  Declttrotlone. 

8  231  (M.M.)  Dying  dechirations.  being  hear- 
say, are  not  ordinarily  entitled  to  the  same 
weight  ae  living  wltnenes.— State  t.  Valencia, 
140  P.  1119. 

(B)  Wetvht  Md  SnflleleMer. 

8  i37  <Okl.Cr.App.)  Under  Rev.  Laws  1910,  8 
5902,  where  all  the  evidence  in  a  homicide  case, 
together  with  the  legal  presumptions  applicable, 
leave  a  reasonable  donht  in  the  jaiDia'  minds  as 
to  whether  defendant  was  mental^  competent 
to  distinguish  iwtween  right  and  wrong,  or  to 
understand  the  nature  of  the  act  commTtted,  he 
should  be  acquitted.— Alberty  v.  State,  140  P. 
1025. 

8  252  (N.M.)  Where  a  defendant  charged 
with  first  degree  murder  relies  on  the  defense 
of  intoxication  to  reduce  the  offense  to  mur- 
der in  the  second  degree,  he  need  only  raise 
a  reasonable  doubt  relative  thereto  in  the  ju- 
rors' minds.— State  v.  Cooley,  140  P.  1111. 

8253  (Colo.)  Evidence  held  to  sustain  a  con- 
viction of  murder  in  the  finat  degree. — Forte  v. 
People,  140  P.  789. 

VIIL  TBIAIk 
(B)  (ineationa  for  Jorjr. 

8270  (Okl.Cr.App.)  The  question  of  defend- 
ant's iuRanity  when  the  homicid^was  coounittcd, 
when  put  in  ima.  ^^.^^^^f^f^  ^ 
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fact  for  the  jury  under  proper  inBtraetioiii.— Al- 
berty  t.  State,  140  P. 

S  282  (Cal^pp.)  ETidence  held  cot  to  var- 
rant  tbe  submission  to  the  jury  of  the  qaestion 
of  inToluntary  manslaughter  as  defiaed  by  Pen. 
Code,  i  192.— People  v.  KeUey,  140  P.  302. 

(0>  Iiiltra«tIonst 

!  300  (Or.)  Under  L.  O.  L.  fS  ISOO,  150Q, 
1527,  and  aection  808,  eubd.  5,  it  wa$  error  to 
ioBtruct  tbat  it  tbe  jury  found,  beyond  a  reason- 
able doubt,  tbat  defendant  was  justified  tbey 
shoald  find  him  not  gailty,  and,  if  tbey  did  not 
find  beyond  a  reasonable  doubt  that  he  was 
justified,  tbey  should  find  him  guilty  where  de- 
ceased was  killed  while  defendant  was  fighting 
with  othem.— State  t.  Davis,  140  P.  448. 

X.  APPEAL  AH1>  EUnOR. 

}340  (CaLApp.)  In  a  prosecution  for  homi- 
cide, error  in  submitting  the  question  of  invol- 
untary manslaughter  to  the  jury,  which  is  not 
justified  by  the  evidence,  was  prejudicial,  where 
the  jury  found  tbe  defendant  guilty  of  that  of- 
fense.—People      Eelley,  140  P.  302. 

XZ.  SENTENCE  AND  PUNISHMENT. 

S35)  <OU.Cr.App.)  Laws  1913,  c.  IIS,  pro- 
viding for  electrocution,  and  substituting  tbe 
penitentiary  for  tbe  county  jail  as  the  place  of 
execution,  and  changing  the  time  limit  therefor, 
held  not  unconstitutioaal,  though  applied  to  a 
person  convicted  of  a  murder  committed  before 
its  enactment— Alberty  t.  State,  140  P.  10^ 

HUSBAND  AND  WIFE. 

•See  Bills  and  Notes,  {  371;  Corporations,  { 
123 :  Divorce ;  Executors  and  Administm- 
tors,  8S  17,  39;  Homestead,  H  81,  117,  118. 
142,  154,  ItiO:  Lewdness,  |  1:  Marriage; 
Mortgages,  8  25;  Pardon,  14;  Prostitution, 
I  3;  Public  Lands,  §  35;  Rape,  S  IS;  Wit< 
nesses,  |  58. 

I.  MUTtJAI.  RIGHTS.  DUTIES,  AND 
LIABILITIES. 

§6  (Cal.)  At  common  law  the  husband,  as 
against  every  perscsi  except  his  creditor,  has  a 
right  to  dispose  of  his  personalty  In  any  manner 
he  thinks  proper  during  bis  lifetime,  and  during 
coverture  the  wife  has  no  interest  therein,  ex- 
cept so  far  as  the  husband  is  liable  for  her  sup- 
port and  maintenance.— In  n  Warner's  Estate, 
140  P.  588. 

V.  WIFE'S  SEPARATE  ESTATE. 
(C)  litablUtleR  and  Ctmrwc^m. 

1 152  (Wash.)  A  rule  that  a  wife's  separate 
property  is  not  ordinarily  liable  for  community 
debts  does  not  prevent  her  from  binding  her  sep- 
arate property  by  her  own  contract. — North- 
ern Bank  &  Trust  Co.  v.  Graves,  140  P.  328. 

I  156  (Wash.)  Signature  of  a  wife  to  a  note 
to  a  third  person  imports  an  obligation  on  her 

?>art  to  bind  herself  and  her  seimrate  property 
or  the  payment  thereol— Northern  sank  & 
Trust  Co.  v.  Graves,  140  P.  328. 

VI.  ACTIONS. 

1 205  (Okl.)  Under  Const,  art.  2,  |  6,  piovid- 
ing  that  courts  of  justice  shall  be  open  to  every 
person  and  Rev.  I^ws  1910,  J  3.363,  conferring 
the  same  rights  on  married  women  as  thoiij^h 
sole,  a  married  woman  may  maintain  an  action 
against  her  husband  for  injuries  to  her  person. 
— Fiedeer  v.  Fiedeer,  140  P.  1022. 

In  an  action  for  personal  injuries  to  a  wife 
by  her  husband,  tbat  tbe  injuries  were  commit- 
ted during  covertore  Is  no  defenae.— Id. 

vxL  coMMvnm  pbopebtt. 

{246  (CaL)  The  separate  personal  property 
enjoyed  under  the  law  of  the  domicile  by  one  of 


tbe  spouses  when  it  was  acqnired  Is  not  lost  by 
its  investment  in  realty  in  another  jurisdiction 
where  the  law  of  community  property  is  in 
force.— In  re  Warner's  Estate,  140  P.  683. 

§  254  (Wash.)  A  mortgage  given  to  secure  a 
note  to  the  wife  personally  follows  the  note  as 
regards  its  character  as  separate  or  community 
property.— Nance  v.  Woods,  140  P.  323. 

I  264  (Cal.)  Upon  contested  settlement  of  an 
executor  s  final  account,  evidence  held  to  over- 
come the  presumption  of  community  property 
attaching  to  the  possession  of  property  by  either 
spouse,  and  to  show  by  certain  and  direct  proof 
that  realty  in  this  state  purchased  by  decedent 
with  money  sent  by  him  from  Illinois,  where 
community  property  fi  not  recognised,  was  his 
separate  property.— In  re  Warner's  Estate,  140 
P.  583. 

1 268  (Wash.)  Where  notes  were  executed  by 
a  theater  corporation  and  certain  of  its  stock- 
holders in  payment  for  an  automobile  purchas- 
ed by  the  corporation  for  its  benefit,  the  notes 
were  a  llabili^  against  the  community  property 
of  the  stockholders,  in  the  absence  of  a  showing 
tbat  the  corporate  stock  was  the  serarate  prop- 
erty of  the  etockbolders.— Way  v.  Lyric  Thea- 
ter Co.,  140  P.  320. 

The  test  to  determine  whether  community 
property  Is  liable  for  debts  incurred  in  a  trans- 
action is  whether  the  transaction  was  carried 
on  for  the  benefit  of  the  community,  not  wheth- 
er it  actually  resulted  In  any  profit  thereto. 
— Id. 

1 266  (Wash.)  The  signature  of  a  wife  to  a 

note  for  a  community  debt  Is  not  necessary  to 

bind  the  community  property ;  the  si^inature 
of  the  husband  being  sufEcient  for  that  puniose. 
—Northern  Bank  &  Trust  Co.  v.  Graves,  140  P. 
328. 

S270  (Wash.)  A  wife  to  whom  a  note  and 

mortgage  were  given  personally  had  a  right  to 
maintain  an  action  thereon  in  ber  own  name 
even  if  it  was  community  property. — Nance  v. 
Woods,  140  P.  32il. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law.  SI  134,  149. 

IMPRISONMENT. 

See  False  Imprisonment;  Habeas  Corpus. 

IMPROVEMENTS. 

See  Counties,  {  132:  Municipal  Corporations; 
SI  26tWS75. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  8  83. 

INCORPORATION. 

See  Corporations,  H  28,  30. 

INCUMBRANCES. 

See  Homestead.  |{  117,  llS. 

INDEMNITY. 

See  Prindpal  and  Surety. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  H  5.  318. 

INDIANS. 

See  Constitutional  Law,  |  100. 

1 13  (Okl.)  After  compliance  with  the  acts  of 
Congress  and  agreements  relative  to  the  dis- 
tribution of  Indinn  lands,  the  allottee's  title  be- 
comes absolute,  and  the  execution  and  delivery 
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«f  patents  thereafter  are  mere  ministsilal  acts. 

—Wood  V.  Gleaaon,  140  P.  418. 

i  15  (Okl.)  The  one,  three,  and  five  year  re- 
atrictiona  contained  in  the  Supplemental  Treaty 
with  the  Choctaw  and  Chickasaw  Nations,  sec- 
tioo  16,  on  alienation  of  surplus  lands  of  allot- 
tees, run  with  the  land,  and  prevent  the  heirs 
of  a  deceased  allottee  of  such  land  from  alienat- 
ing same  before  expiration  of  such  periods^ — 
Gannon  r.  Johnston,  140  P.  430, 

The  doctrine  of  rule  of  property  cannot  be 
applied  to  validate  conveyances  of  Indian  al- 
lotments in  violation  of  governmental  policy. 
-Id. 

{  15  (Okl.)  The  reatrictiona  imposed  on  the 
right  to  alienate  an  Osage  Indian  aUotment,  by 
act  of  Congress  of  June  28,  1906  (M  Stat  ^9), 
held  to  disqualify  a  white  heir  oi  his  deceased 
fuII-blood  wife  and  hia  half-blood  son,  allottees, 
who  had  never  procured  certificates  of  compe- 
tency from  conveying  the  allotments.— Iievlndale 
Lead  &  Zinc  Mining  Co.  t.  Coleman,  140  P.  WT. 

1 16  (Okl.)  A  one-half  blood  Greek  Indian  can 
make  a  valid  lease  of  her  homestead.— DnmeU 
T.  Hume,  140  P.  776. 

1 18  (OkU  Where,  on  August  16, 1809.  a  daly 

enrolled  citizen  of  the  Creek  Nation  died  at  the 
age  of  two  years  Before  receiving  allotment,  leaT- 
ing  a  father,  and  a  sister  born  of  the  same  moth- 
er, all  citizens  of  the  Creek  Nation,  the  devolu- 
tion of  the  allotment  was  governed  by  Original 
Agreement  May  25,  1901  (31  Stat  869,  c  676, 
I  28),  and  the  father  as  the  nearest  relation 
mhented  to  the  exclusion  of  the  half-sister. — 
Scott  V.  Jacobs,  140  P.  14a 

i  18  (Okl.)  Heirs  of  a  Peoria  Indian  who  died 

In  1906  inherited  under  the  Arkansas  law  of 
descent  and  distribution  prescribed  in  Mansf. 
Dig.  11  2622-2546,  and  made  applicable  by  Act 
AprU  28.  1904,  c.  1824,  33  Stat.  673,  to  all  per- 
sons in  uie  Indian  Territory,- Labadie  t.  Smith, 
140  P.  427. 

8  19  (Okl.)  Under  the  Creek  Supplemental 
Agreement,  8  18,  the  inhibition  against  the  tres- 
pass of  live  stock  owned  by  a  noncitizen  on 
allotted  land  and  the  remedy  therefor,  runs 
with  the  land  to  an  occupying  noncitisen  tenant 
of  the  allottee.— Blasdel  v.  Finks.  140  P.  1178. 

f  34  (Utah )  Laws  1011,  c.  106,  §  30,  making 
the  sale,  etc.,  of  liquor  to  an  Indian  a  misde- 
meanor, is  so  repugnant  to  Comp.  Laws  1907, 
I  4398,  making  such  sale,  eta,  to  an  Indian  "or 
person  living  •  *  •  with  an  Indian  woman," 
a  felony  as  to  repeal  at  least  as  to  an  offense 
not  within  the  words  quoted.— State  t.  Car- 
man, 140  P.  670. 

Comp.  Lam  1907,  {  4488,  providing  that  an 
act  or  omission  panlshable  in  different  ways  by 
different  proceedings  may  be  punishable  under 
either  provision,  does  not  authorize  the  enforce- 
ment of  both  Comp.  Laws  1907,  $  4298,  making 
the  sale  of  liquor  to  an  Indian  a  felony,  and 
also  Laws  1911,  c.  106,  }  30,  making  it  a  mis- 
demeanor.— Id. 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy,  S8  43,  46;   Criminal  Law, 
628;   Embezzlement,  S§  30,  35;   Gaming.  8 
85.  88;   Homicide,  (  130:  Intoxicating  Liq- 
uors, 88  106,  216,  219;  Larceny,  85  34,  40; 
Prostitution,  8  8;  Sodomy,  8  6. 

X,  NECESSmr  of  nrDIOTISENT  OB 
PRESENTMEITT. 

I  3  (CaLApp.)  Under  Pen.  Code.  §§  888,  889, 
and  Code  Civ.  Proc.  8  187,  a  prosecution,  in 
the  superior  court  sitting  as  a  juvenile  court,  of 
a  misdemeanor  within  the  jurisdiction  of  the 
court  under  Juvenile  Court  Act,  §  26,  must 
be  by  indictment  or  information,  notwithstand- 
ing Pen.  Code,  8  682.— People  t.  Budd,  140  P. 
714. 


REQUISITES  AHD  S U FFIOIEITOY 
OF  ACCTU8ATIOH. 

8  1 10  (CaI.App.)  A  complaint  charging  accus- 
ed with  soliciting  orders  for  intoxicating  liquors 
within  no-license  territory,  but  not  showing 
where  the  liquors  were  to  be  delivered,  stated 
an  offense,  and  a  magistrate's  court  bad  juris- 
diction to  pass  upon  the  charge;  it  being  suffi- 
cient to  chai^  the  offense  in  the  language  of 
the  statute.— Golden  &  Co.  v.  Justice's  Court  of 
Woodland  Tp.,  Tolo  County,  140  P.  49. 

8110  (N.M.)  An  indictment  for  embeade- 
ment  held  sufficiently  speciSc,  where  it  was  in 
the  language  of  Comp.  Laws  1897.  8  1123.— 
State  V.  Probert  140  P.  110&. 

It  is  only  where  the  terms  of  a  statute  are 
so  general  as  to  require  specificatioa  of  detail 
to  identify  a  given  transaction  that  allegations 
of  an  indictment  must  be  extended  beyraid  the 
statutory  terms. — Id. 

vn.  MonoK  TO  quash  ob  dismiss, 

AKD  DEMUBBEB. 

8  137  (CalO  Under  Pen.  Code,  88  905  and 
1017,  the  defenses  of  former  acauittal  or  former 
jeopardy  ma;  not  be  presented  by  motion  to  set 
aside  the  indictment— People  t.  Strickler,  140 
P.  270. 

IX.  ISSUES,  PBOOF.  AMD  VABIAITCE. 

8  173  (OH.Cr.App.)  That  the  information 
charged  violation  of  the  prohibition  law  by 
John  Tweedy  and  the  proof  showed  commis- 
sion of  the  crime  by  J.  M.  Tweedy  held  not  a 
material  variance,  where  the  proof  also  showed 
John  Tweedy  and  J.  M.  Tweedy  to  be  one  and 
the  same  person.— Tweedy  v.  State,  140  P.  787. 

INDORSEMENT. 

See  Bills  and  Notes,  88  200,  277. 

INFANTS. 

See  Carriua,  812^  816;  Equity,  189;  Ovard- 
ian  and  Ward ;  Parent  and  Gniid. 

n.  CUSTODY  AKD  PBOTECTIOH. 

8  20  (Cal.App.)  The  Juvenile  Court  Act  con- 
fers on  the  superior  court  jurisdiction  of  offens- 
es created  by  law,  and  does  not  create  a  new 
court  distinct  from  that  of  the  superior  cour^ 
and  the  Legislature  may  not  adopt  for  the  pros- 
ecution of  such  offenses  a  procedure  materially 
different  from  that  tmseribed  by  the  Constitu- 
tion and  statutes  for  the  prosecution  of  crim- 
inal offenses  in  the  superior  courts.- People  t. 
Budd,  140  P.  714. 

INFLUENCE, 

See  Wills,  81  164,  166. 

INFORMATION. 

See  Indictment  and  Information. 

INJUNCTION. 

See  Appeal  and  Error;  8  877;  Building  and 
Loan  Associations,  8  6:  Electric!^.  8S  1%.  4; 
Homestead.  8  ll7:   Municipal  Corporations, 

in  688,  671,  903.  1000;  Schools  and  School 
)istricts,  8  107;   Taxation,  8_608;  "Waters 
and  Water  Courses,  88  174,  177,  179,  247. 

n.  SUBJECTS  OF  PBOTEOTIOir  AMD 
BEXJEF. 

(B)  PnbUe  OMeeni  anA  B»Kr«a  mmA  Hn- 

Dlclpalltlea. 

874  (N.M.)  The  exercise  of  the  discretion 
vested  in  subordinate  political  or  munidpal 
tribunals  will  not,  in  the  absence  of  fraud,  be 
disturbed  by  a  court  of  equltyc:^*  Com- 
munity  Ditch  t. 
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(B)  Ovlmtul  A«ta,  CoMsWMl«a> 

I  102  The  court  win  not  enjoin  the 

commission  ot  acts  merely  becanae  they  Tiolate 
a  criminal  atatnte. — La  Mesa  Commonfty  Ditch 
T.  AppdaoeDer.  140  P.  lOKl. 

m.  AOTIONS  FOB  IHJUIfOTIOM8. 

1 114  (N.M.)  Where,  in  a  salt  to  enjoin  inter- 
fereoee  with  a  ditch  it  appeared  that  defendant 
was  acting  under  the  authority  of  B.,  who  owned 
an  interest  in  the  ditch,  and  that  complain' 
ant'a  right  to  relief  depended  on  an  adjudica- 
tion of  his  right  to  use  the  ditch  and  water 
as  against  B.,  held  that  B.  was  a  neceasarr  par- 
tj.-Miller  v.  Klaaner,  140  P.  1107. 

{118  (Cal.)  Complaint,  in  action  to  enjoin 
damming  of  chanoe!  of  stream,  held  snfflcient 
within  role  that  the  complaint  must  allege,  not 
merely  a  possibility  of  injury,  but  a  reasonable 
probability  thereoL~IaIuid  Reclamation  Dis- 
trict No.  776  T.  Floribel  Alfalfa  Syndicate,  140 
P.  4. 

}  1 18  (KM.)  The  complaint,  in  an  action  for 
imanctioD,  should  show  facts  from  which  the 
court  may  determine  that  the  threatened  dam- 
ages are  irreparable,  And  not  merely  state  that 
irreparable  damage  will  result. — La  Mesa  Com- 
munity Ditch  V.  Appelxoeller,  140  P.  1051. 

{  126  (Mont.)  In  an  action  a  railroad  com- 
pany, which  relinquished  a  section  to  the  United 
States  government,  reserving  right  of  way  by 
reference  to  its  main  line  as  then  located,  for 
damages  and  to  enjoin  interference  with  a 
change  in  its  line,  held,  that  it  had  the  burden 
of  showing  the  location  of  the  main  line  at  the 
date  of  the  relinouiahment,  and  that  the  land 
inrolved  waa  within  the  strip  re8erved.-~Noith- 
cra  Pac.  JE^.  Co.  v.  Hauawirth.  140  P.  616. 

IN  PAIS. 

See  E:8toppeL 

INSANE  PERSONS. 

See  Criminal  Law,  |}  822,  823;  Deeds,  i  68; 
Homestead,  8  164;   Homicide,  H  161,  237, 

INSOLVENCY. 

See  Bankrnptcy :  BnUdlnc  and  Loan  A— oda- 
tiona,  S        GorporatioM,  H  269.  644. 

INSPECTION. 

See  Agriculture,  |  3;  Master  and  Servant,  { 
124;  Sales,  H  168.  179. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  S8  765-828;  Trial, 

11187-296. 
Tt>  oerran^  SM  Master  and  Serfon^  1 188. 

INSURANCE 

See  Appeal  and  Error,  S  1039;  OmBtitutional 
Law.  S  296;  Interest,  §  46;  Pleading.  {  127; 
Principal  and  Agent,  S  20. 

I.  OOKTBOI.  Aim  REOTTUITIOH  IN 
GENERAL. 

§  12  (Or.)  Under  Laws  1911,  pp.  376,  SH,  S8 
1-4,  the  insurance  commisBioner  has  no  power 
to  prescribe  additional  conditions  precedent  to 
the  Issuance  of  a  license  to  agents  for  those 

Jrroriding  indemnity  among  each  other  from  fire 
088  or  other  damage  to  their  own  property,  and 
agents  who  comply  with  the  statutory  require- 
ments are  entitled  to  the  license. — Guy  L.  Wal- 
lace &  Co.     Ferguson,  140  P.  742. 

8  20  (GalApp.)  An  insurance  broker  licensed 
onder  Pol.  Code,  §  596,  to  procure  policies  from 
nnaathorized  companies,  may  compel  the  insur- 


ance oommiaaloner  to  credit  him  with  piremiums 
returned,  regardless  of  the  calendar  year  in 
which  uiey  were  paid,  in  determining  the 
amount  of  the  4  per  cent,  tax  on  premiums. — 
People  V.  Merrill,  140  P.  1076. 

tH  (Wash.)  The  plain  intent  of  the  Insor- 
auce  Code  (3  Bern.  &  BaL  Code,  §§  6059—22, 
6059—24)  is  to  require  foreign  insurance  com- 
panies to  keep  not  less  than  $200,000  in  secur- 
ities on  deposit  aa  therein  provided,  and  the 
fact  that  it  is  not  reouired  to  make  any  de- 
posit by  the  laws  of  the  state  where  incorpo- 
rated does  not  relieve  it  from  the  requirement. 
—State  V.  Fishback,  140  P.  387. 

There  is  not  such  conflict  between  the  Insur- 
ance Code  (3  Rem.  &  Bal.  Code,  §  6059—24) 
paragraph  4  and  paragraphs  1  and  2  relative 
to  the  deposit  of  securities  oy  foreign  companies, 
as  to  require  an  investigation  of  the  histoiy  oi 
the  act,  to  determine  whether  parac  raph  4 
ought  not  be  disregarded  as  in  conflict  with 
paragraphs  1  and  2. — Id. 

It  cannot  be  considered  that  the  Legislature  in 
enacting  the  Insurance  Code  (3  Rem.  &  Bal. 
Code.  I  6059—24)  intended  to  allow  a  foreign 
insurance  company  to  do  business  in  the  state 
without  depositing  securities,  as  required  of 
domestic  companies,  though  such  deposits  be 
not  required  by  the  laws  of  the  state  where  it 
was  incorporated,  as  that  would  directly  violate 
Const,  art.  12.  9  7.— Id. 

The  Insurance  Commissioner'e  construction  of 
the  Insurance  Code  (3  Rem.  &  Bal.  Code,  S 
6059,  1—24)  as  permitting  foreign  insnrance 
companies  to  do  business  In  the  state  without 
depositing  securities,  will  not  be  adopted  by  the 
court  in  face  of  the  manifest  intention  of  the 
Legislature  to  require  such  deposits. — Id. 

The  construction  of  the  Insnrance  Code  (3 
Rem.  ft  Bal.  Code.  »  0069-22,  6060-24)  as 
requiring  foreign  insurance  companies  to  keep 
at  least  $^)0.000  in  secnrities  on  deposit  as 
therein  orovided,  keld  not  to  render  the  act  in- 
valid.—^. 

n.  nrauRANOB  companies. 

(A)  Stoolc  Oompamles. 

§  33  (Okl.)  A  domestic  life  insurance  company 
may  legally  accept  stock  subscriptions  after  in* 
corporation  and  before  a  license  to  commence 
business  has  been  granted  under  Gomp.  Laws 
1909,  S  3756;  such  acceptance  being  necessary 
to  enable  it  to  show  that  it  has  the  paid-up 
capital  required  by  Comp.  Laws  1909,  S  3765.— 
King  V.  Howeth  &  Co..  140  P.  1182. 

V.  THE  CONTRACT  IN  OENERAIi.. 
(A)  Hatnre,  ReqalslteB,  and  Validity. 

8  143  (Kan.)  Where  a  contract  with  a  fire  in- 
surance agent  for  a  policy  provided  that  the 
policy  should  Include  an  agreement  permitting 
additional  insurance,  but  the  agent  wrote  the 
I>olicv  without  such  provision,  insured  was  en- 
titled to  have  the  policy  reformed  so  as  to  con- 
tain the  agreement,  and  to  recover  on  the  policy 
as  reformed. — Palin  v.  Insurance  Co.  of  North 
America,  140  P.  SB6. 

Vm.  OANCEUJkTION,  SITRRENDEB, 
AaANDONMENT.  OR  RESCISSION 
OF  POLICT. 

8230  (Wash.)  The  notice  of  cancellation  of 
an  insurance  policy,  though  signed  only  in  the 
name  of  the  insnrance  company's  agents,  in 
the  same  manner  that  the  policj;  was  signed,  is 
sufficient,  the  letter  accompanying  it  advising 
insured  ttie  company  was  demanding  the  cancel- 
lation.—Ralston  V.  Royal  Ins.  Ob.,  Ltd.,  of 
Liverpool,  140  P.  552. 

The  notice  of  the  insurer  to  Insured,  stating 
that  if  the  premiiun  is  not  paid  by  a  certain 
hour,  the  policy  "will  stand  canceled  for  non- 
payment of  premium  without  further  notice," 
is  a  notice  of  cancellation,  and  not  a  mere  ex- 
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prensiOD  of  Intention  to  cancel  at  a  fntnre  time. 

-Id. 

Thongh  an  Inaarance  policy  provides  that  It 
may  be  canceled  on  five  days'  notice,  a  notice 
naming  an  bour,  within  five  days  after  receipt 
of  it,  when,  if  premium  is  not  paid,  the  policy 
will  stand  canceled.  Is  not  void,  bat  becomes 
effective  five  days  after  its  receipt.— Id. 

S232  (Wash.)  Insured  being  notified  that  if 
the  premiuD  is  not  paid  by  a  certain  time  the 
policy  will  stand  canceled  without  further  no- 
tice, and  payment  not  being  made,  and  the  man- 
ager  of  the  insurer's  agent  directing  the  policy 
to  be  canceled  on  the  boc^s  of  the  company, 
there  is  a  cancellation  in  fact.— Ralston  v.  Roy- 
al Ina.  Co.,  Ltd.,  of  Liverpool,  140  P.  652. 

IZ.  AVOIDAKOE  OF  POLXOT  FOR  MIS- 
BEPRSSENTATION,  FRAUD,  OR 
BREACH   OF   WARRANTT  OR 

coiromoN. 

(O  Hatteva  Relatlav  ««  PenoB  laauMA. 

6  292  (Oltl.)  A  breach  of  warranty  that  in- 
sured had  not  had  medical  advice  during  the 
five  years  anterior  to  the  application  for  a 
life  policy  was  sufficient  to  avoid  the  policy 
conditioned  thereon.— National  Union  T.  Kelley, 
140  P.  11B7. 

XV.  ADJtTSTHElfT  OF  X.08S. 

S  576  (Elan.)  Where  insured,  after  ioBs,  was 
induced  to  sign  an  agreement  to  settle  for  $100 
and  aurrander  the  policy,  but  the  insurer  did 
not  pay  or  offer  to  pay  the  mooey,  and  the 
poUe;  was  never  surrendered,  but  further  nego- 
tiations followed  inducing  plaintiff  to  believe 
that  defendant  bad  abandoned  the  agreement, 
such  facts  held  sufficient  to  show  waiver  there- 
of.—Paiin  T.  Insnnuice  Co.  ct  North  America, 
140  P.  886. 

XVm.  ACTIOITS  ON  POLICIES. 

S  622  (OIe).)  a  provision  of  a  tornado  Insur- 
ance  policy  limiting  the  time  to  Bue  to  12 
montha  from  date  of  loss  held  void  under 
Comp.  Laws  1009,  |  1128,  making  void  any 
contract  condition  restricting  a  party  from  en- 
forcing hifl  rights  by  jndu^  proceedings.- 
Seay  t.  Commercial  Union  Assnr.  Co.,  Lim- 
ited, of  London,  England,  140  P.  1164. 

Act  of  March  25,  1000  (Laws  1009,  c.  21,  art. 
2),  prescribing  the  standard  form  of  an  insur- 
ance poller  In  which  a  limitation  of  one  year 
after  loss  is  provided  for  actions  thereon,  held 
not  to  validate  a  limitation  provision  in  a  tor- 
nado insurance  policy,  where  the  iwUcy  waa 
executed  and  a  claim  for  loss  arose  prior  to  the 
adoption  of  such  statute.— Id. 

S  646  (Okl.)  In  an  action  on  a  life  policy,  the 
burden  is  on  the  insurer  to  show  a  breach  of  in- 
sured's warranty  that  be  bad  not  had  medical 
advice  during  the  previous  five  years.— Nation- 
al Union  v.  Kelley,  140  P.  1157. 

i  665  (Okl.)  In  an  action  on  a  life  policy,  evi- 
dence held  not  to  require  finding  that  a  wai^ 
ranty  that  insured  had  not  been  treated  by  a 
physidan  for  five  years  prior  to  the  applica- 
tion waa  untrue,  where  audi  finding  was  based 
on  the  testimony  of  a  physician  whose  memory 
was  deficient,  and  whose  answers  were  incon- 
8iBtent.~National  Union  v.  Kelley,  140  P.  1157. 

S  668  (Okl.)  Whether  a  statement  of  Insuiv 
ed,  in  ao  application  for  a  life  policy  war- 
ranted to  be  true,  is  untrue  ia  ordinarily  a 
qaeatlon  for  the  tner  of  facts. — National  Union 
V.  Kelley,  140  P.  1157. 

S  675  (Kan.)  In  actions  against  Insurance 
companies,  attorneys'  fees  are  allowed,  under 
Gen.  St  10^  S  4263,  as  part  of  the  costs.— 
Manhattan  Wboiesale  Groceiy  Gki.  t.  Westches- 
ter Fire  Ins.  Co..  140  P.  853. 

In  actions  against  insnrance  companies,  the 
court  may,  even  after  return  of  the  verdict, 
hear  evidence  and  allow  attorney's  fees  as 
ootti,  pursuant  to  Gen.  St  1800,  |  4268^Id. 


XX.  MD'rUAIi  BEHEFR  UISUBABOB 

(B)  Tke  OoBtswet  la  Qummrml. 

S7I9  (Wash.)  Where  the  application  for  a 
fraternal  bmefit  policy,  the  certificate,  and  the 
by-laws  of  the  association  provided  that  the 
member'a  rights  dionld  be  subiect  to  the  by-lawa 
then  in  force  or  **theieafter  enacted,**  the  aMo- 
ciation  could  afterwards  provide  that  the  pn>- 
viaion  avoiding  tbe  jralicy  if  insured  commit 
suicide  within  two  years  should  be  extended  to 
five  yeara.--Klein  T,  Knigfati  and  Ladies  of  8*- 
curity,  140  P.  72. 

INTENT. 

See  Attachment,  ||  44,  47;  Bankmptcy,  1 106 
Fraudulent  Conveyances,  H  1S6,  160,  298 
Mines  and  Minerals,  |  24 ;  Mortgagee,  I  32 
Sales,  I  260;    Statutes,  U  ISl.  18S,  200 


Willa,  f  88. 


INTEREST. 


See  Bills  and  Notes,  I  120;  Clerks  of  Courts, 
S  36;  Courts,  |S  121,  21S;  Usury. 

I.  BIGHTS  AND  INABILITIES  IK 
OENEBAI.. 

1 19  (CaLApp.)  An  action  to  enforce  a  me- 
chanif^s  lien,  bued  an  a  contract  to  sntCaoe 
and  wax  tiie  floor  of  a  building  to  make  it 
suitable  for  dancing  for  on  agreed  price,  is  not 
in  the  nature  of  one  upon  quantum  meruit  ao 
as  to  defeat  tiie  Uen  claimant's  right  to  inter* 
est.— Hardwood  Interior  Go.  Bull.  140  P. 
702. 

Where  an  action  Is  based  upon  quantum 
meruit,  a  Uen  claimant  ia  limited  to  the  reaaon- 
able  value  of  the  work  done  or  materials  fur- 
nished, and  no  interest  may  be  chafed  until 
judgment  is  rendered.— Id. 

m.  tuke  abd  cokputatioh. 

i  46  (Ariz.)  In  an  actitw  against  an  Insurance 
company  to  recover  an  amount  paid  on  a  con- 
tract to  subscribe  for  its  stock  under  its  agree- 
ment to  return  the  payment  within  90  dus  if 
demanded,  plaintiff,  upon  recovering,  shoald  be 
allowed  interest  from  the  date  ol  demand  lor 
return  of  payment— Ariiona  Xdte  Ina.  Co.  t, 
Lindell,  140  P.  60. 

INTERPLEADER. 

See  Attachment,  I  808. 

INTERPRETERS. 

See  Courts,  S  56. 

INTERSTATE  COMMERCE. 

See  Commeteah 

INTOXICATING  LIQUORS. 

See  Criminal  Law.  H  108,  2S8;  Indianib  t  84; 
Indictment  and  Information,  |  IVi. 

I.  POWER  TO  CONTBOL  TBAFFIO. 

1 6  (CaLApp.)  While  the  Legislature  can  In- 
terfere with  the  individual  nse  or  consumption 
of  intoxicating  liquors  only  When  It  leads  to  in- 
toxication or  alcoholism,  it  may  prohibit  every 
form  of  soliciting  orders  within  no-license  terri- 
tory for  liquor  to  be  delivered  therein,  thou^ 
intended  for  individual  use.— Golden  A  Co.  T. 
Justice's  Court  of  Woodland  Tp.,  Yolo  County, 
140  P.  49. 

S  ID  (CaLApp.)  Municipal  corporation  or  oth- 
er aubdiTision,  by  ordinance  or  by  invoking  the 
local  option  law,  Aeld  to  have  no  i»ower  to  pre- 
vent soliciting  of  ozdera  or  making  of  agree- 
ments for  the  sale  of  intoxicating  liquors  to  be 
delivered  ootride  its  limits.— Golden  &  Co.  t. 
Justice's  Court  of  Woodland  Tk.Xolo  CounCr, 
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IV.  UCBKSES  AUB  TAXSS. 

S  108  (Utah)  A  judgment  revoking  a  liquor  li- 
cense being  self-eiecating,  an  appeal  therefrom 
does  not  suspend  it,  or  stay  Its  force,  at  least 
where  a  Bupersedeas  bond  Is  not  ffivw  under 
Gomp.  Lawi  1907,  |  8S14.— In  re  Grant,  140  P. 
226. 

The  power  of  the  district  court  under  Laws 
1911,  c.  106,  I  10,  to  revoke  liquor  Ucenses  in 
cities  of  the  first  and  second  claHses,  as  is  its 
power  under  section  3  to  order  their  issuance 
therein,  is  administrative,  so  that,  in  the  ab- 
sence of  provision  in  the  statute  therefor,  ap- 
peal does  not  lie  from  its  revocation  ox  a  li- 
cense.—Id. 

VI.  OFFENSES. 

S  146  (Cal.App.)  Under  the  Wyllie  Local  Op- 
tion Law,  SS  ^>  16,  except  possibly  as  to  regis- 
tered pharmacists,  no  one  has  a  le^l  right  to 
solicit  or  take  orders  for  intoxicants  from  per- 
sons within  no-license  territory.— Golden  &  Co. 
r.  Justice's  Court  of  Woodland  Tp.,  Yolo  Coun- 
ty. 140  P.  48. 

Wyllie  Local  Option  Law,  S  16,  reUtive  to 
soliciting  orders  in  no-liceDse  territory,  held  vio- 
lated  by  sending  letter  from  point  outside  such 
territory  to  person  therein  solicitiDg  an  order. 

Under  Wyllie  Local  Option  Law,  I  IS,  solicit- 
ing oiders  or  making  agreements  for  sale  of 
intoxicating  liquors  witbin  no-license  territory 
Jifitd  prohibited,  though  it  is  contemplated  that 
the  sale  be  consummated  outside  such  territory. 
-Id. 

Wyllie  Local  Option  Law,  {  15^  relative  to  so- 
liciting orders  for  intoxicating  liquors  In  local 
option  territory,  does  not  apply  to  advertise- 
ments in  newspapers  drcnlating  in  such  terri- 
tory and  addreesed  to  the  general  public,  and 
not  to  a  particular  individual.— Id. 

S  146  (Cal.App.)  Ordinance  of  supervisors  pro- 
hioiting  soliciting  of  orders  for  alcoholic  liquors 
within  the  county  Aeld  violated  by  the  sending 
of  a  circular  letter  to  a  resident  of  the  county 
solicitinK  an  order.— Croldeo  &  Co.  t.  Justice's 
Coort  oZ  Gnlnda  Tp^  Tolo  County,  140  P.  60. 

Vm.  ORDCIICAI.  PHOSECUTIONs! 

»I96  (Kan.)  Acts  1911,  c.  165,  |  3,  making 
persiatent  violatioDS  of  the  prohlbiton  law  a 
xdony,  being  supplementary  legislation,  the 
procedure  under  the  general  liquor  law  governs, 
and  an  information  need  not  state  the  kind  of 
liquor  sold  or  the  name  of  the  person  purchas- 
ing.—State  T.  Schmidt.  140  P.  848. 

8  216  (Kan.)  An  information  under  Acts  1911, 
c  165,  f  3,  need  not  state  the  kind  of  liquor 
sold.— State  v.  Schmidt,  140  P.  843. 

8  219  (Kan.)  An  information  under  Acts 
1911,  c.  165,  6  3,  need  not  state  the  name  of  the 
gersoD  purchasing.- State  v.  Schmidt,  140  P. 

i  226  (Okl.Cr.App.)  In  a  prosecution  for  hav- 
ing unlawful  possession  of  Intoxicating  liquor 
vrith  intent  to  sell,  evidence  of  the  quantity 
and  kind  of  liquor,  size  and  number  ot  pack- 
ages, and  circumstances  under  which  it  was 
found,  conduct  of  accused,  and  all  other  circum- 
stances calculated  to  throw  light  on  the  pur^ 
pose  for  which  it  was  k«it,  is  admiasiue^ 
Overton  v.  State,  140  P.  llKi. 

1 236  (OkLCr.App.)  Evidence  showing  pay* 
ment  of  United  States  special  revenue  tax  and 
poBsession  of  a  carload  of  intoxicating  liquor 
held  sufficient,  in  view  of  Sess.  Laws  1911,  c 
70,  I  6,  making  railroad  companies'  records  of 
shipments  prima  facie  evidence,  to  sustain  a 
conviction  of  having  unlawful  possession  of  in- 
toxicating liquor  with  intent  to  sell  same- 
Tweedy  V.  State,  140  P.  787, 

§236  (Okl.Cr.App.)  Evidence,  in  &  prosecu- 
tion for  having  unlawful  possessioD  of  intoxi- 
cating liquor  with  Intent  to  sell  same,  Md 


to  snstaln  a  eobTledui.— Orsiton  t.  State,  140 
P.  iia& 


See  Patents. 


INVENTION. 
IRRIGATION, 


See  Waters  and  Water  Coarses,  IS  128,  133, 
167.  226-266. 

ISLANDS. 

See  Navigable  Waters,  S  42. 

JOINDER. 

See  FartiflB,  U  80,  51. 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

JUDGES. 

See  Criminal  Law,  I  137;  Justices  of  the 
Peace ;  Mandamus.  8  172 ;  New  Trial,  |  159 ; 
Trial,  SS  20,  314. 

n.  SFECIAI.  OR  SUBSTITUTE 
JUDGES. 

8  16  (Kan.)  A  decree  by  a  judge  from  anoth- 
er district,  who  was  selected  as  judge  pro  tem. 
by  agreement  of  the  parties,  JuM  vatid,  though 
no  oath  was  taken  and  it  did  not  appear  that 
the  regular  judge  was  absent  or  disqualiOed. — 
Chandler  v.  Chandler,  140  P.  858. 

Const  act.  8,  8  20,  requiring  that  a  provision 
be  made  by  law  for  the  selecUon  the  bar  of 
a  pro  tem.  Judge  when  the  regular  judge  is  ab- 
sent or  diaqaallSed,  held  not  to  invalidate  Gen. 
SL  1909,  8  2895,  authorizing  the  parties  to 
select  a  judge  pro  tem.  by  agreement  In  the  fol- 
lowing "cases"  meaning  '^occasions"  and  not  ac- 
tions.—Id. 

IV.  DUQUAUFlCATIOir  TO  ACT. 

8  51  (WasK)  Where  defendants  moved  for 
a  cost  bond,  and  later  for  a  bill  of  particnlaia, 
and,  after  a  motion  for  default  against  them 
had  been  denied  on  terms,  filed  a  motion  for  fi 
change  of  judge  on  the  ground  of  prejudice, 
pending  the  determination  of  which  answers 
were  med.  there  was  no  error  in  denying  snch 
motion.— Nance  v.  Woods,  140  P.  323. 

JUDGMENT. 

See  Adverse  Possession,  891:  Appeal  and  Er- 
ror; Assignments,  88  89,  92;  Attorney  and 
Client,  8  100;  Boundaries,  |8  37,  43;  Cor- 
oorations.  8  262;  Criminal  Law,  §8  978,  980; 
Divorce,  «  171,  202:  Execution;  Executors 
and  Administrators,  8  256;  Intoxicating  Liq- 
uors, 8  108;  Judges,  8  16;  Justices  of  the 
Peace,  H  70.  187 ;  Lis  Pendens,  8  26 ;  Mort- 
gages, 8  559 ;  New  Trial,  §  116 ;  Parties  f 
51;  Pleading,  8  433;  Receivers,  S  218 :  Re- 
plevin, §  95;  Statutes,  8  267;  Taxation,  | 
708;  Mai,  i  346. 

in.  OH  CM>irSENT.  OFTEB.  OB  AD- 
MISSIOK. 

8  89  (polo.)  Where  a  decree  establishing  water 
rights  followed  the  findings  of  the  retiree,  it 
was  Immaterial  that  a  stipulation  for  the  entry 
of  the  decree  was  not  signed  by  a  party  to  the 
proceeding  with  doe  notice.— Louden  Irrigating 
Canal  &  Reservoir  Oo.  v.  Town  of  Berthond, 
140  P.  802. 

XT.  BT  DEFAUI/r. 
(B)  Openlnar        Settlns  Aside  Defanlt. 

S  138  (N.M.)  A  defanlt  judgment  wiU  be  set 
ande  as  Irregolar,  where  the  real  party  In  inter- 
est was  not  made  defendant— Miller  t.  Klas- 
ner,  140  P.  1107. 
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S  139  (Wash.)  The  vacation  of  a  deftiolt  judg- 
meot  rests  in  the  sonnd  discretion  of  tbe  trial 
coart.— Friese  v.  Powell,  140  P.  690. 

1 143  (OaU  The  refusal  to  grant  a  motion  to 
set  aside  a  deZaoIt  under  Code  CHt.  Proc.  I  473, 
on  the  ground  of  exCDsable  neglect,  AeU  an 
abuse  of  discretion.— Hughes  Mfg.  &  Lumber  Co. 
T.  EUiott,  140  P.  17. 

S  143  (Wash.)  In  view  of  the  liberal  statntory 
rule  permitting  service  on  foreign  corporations 
through  agents  unfamiliar'  with  le^l  proceed- 
ings, an  equally  liberal  discretion  in  vacating 
defaults  founded  on  such  service  should  be  per- 
mitted, to  the  end  that  justice  may  be  done- 
Frieze  y.  Powell,  140  P.  690. 

1 158  (Wash.)  The  vacation  of  a  default  judg- 
ment on  the  ground  of  insufficient  service  falls 
within  Rem.  *  Bal.  Code,  §  464,  subd.  3,  per- 
mitting the  vacation  of  judgments  for  irregular- 
ity in  obtaining  them,  and  a  petition  therefor 
was  sufficient,  though  verified  oy  the  attorney 
and  not  accompanied  by  an  affidavit  of  merits, 
as  section  467  only  requires  that  an  application 
under  section  46^  subd.  3,  shall  be  by  verified 
petition.— Frieie  v.  PoweU,  140  P.  690. 

The  vacation  of  a  default  judgment  because 
of  the  failure  of  the  agent  served  to  take  proper 
legal  steps  falls  within  Rem.  &  Bal.  Code,  S 
3^,  authorizing  relief  from  a  judgment  taken 
acaiust  a  party  through  bis  excusable  n^lect, 
upon  affidavit  showiog  good  cause,  and  a  petiti- 
tion  therefor  was  sufficient,  though  veritied  by 
the  attorney,  no  other  ^nt  being  within  the 
county,  and  though  not  accompanied  by  an 
affidavit  of  merits.— Id. 

§  160  (Cal.)  An  affidavit  of  merits,  filed  on  a 
motion  to  vacate  a  default  judgment,  that  de- 
fendant lias  fairly,  fully,  and  truly  "stated  all 
of  the  facts  and  xrounuB  of  defense,"  was  not 
objectionable  on  tne  ground  that  it  slionld  have 
averred  that  it  stated  "the  facts  of  tiie  case." 
-Hughes  Mfg.  &  Lumber  Co.  v.  Elliott,  140  P. 
17. 

VI.  ON  TBIAL  OF  ISSUES. 

(A)  Rendition,    Porm,  and  H«qiit*ltes  In 
General. 

I  (99  (Ean.)  Where  defendant^  in  an  -actitai 
on  a  partnerslyp  dissolution  agreement,  pleaded 
k  mutual  mistake,  and^  upon  evidence  that 
plaintiff  knew  of  the  mistake,  requested  leave 
to  amend  by  alleging  a  mistake  on  his  part  and 
fraud  of  plaintiff,  which  request  was  refused, 
it  was  error  to  render  judgment  against  defend- 
ant notwithstanding  a  general  verdict  in  his 
favor.— Wait  v.  McKibben.  140  P.  800. 

I  199  (Or.)  The  motion  for  judgment  not- 
withstanding the  verdict,  authorized  by  L.  O.  L. 
I  202,  cannot  be  used  to  raise  a  Question  which 
has  been  included  in  a  motion  for  nonsuit — 
Scibor  T.  Oregon-Washington  R.  &  Naviga- 
tion Co.,  140  P.  629. 

S  199  (Wash.)  Where  special  verdicts  were 
returned  for  the  plaintiff  on  three  causes  of  ac- 
tion, and  defendant  only  asked  for  a  new  trial, 
the  court  could  not  give  judgment  notwithstand- 
ing the  verdict  as  to  two  of  the  causes  of  action, 
but  was  limited  to  granting  a  new  trial,  if  the 
verdict  were  believed  to  have  been  against  the 
weight  of  evidence.— Auwarter  v,  KrolL  l40  P. 
326 

S  199  (Wash.)  If  a  motion  for  judgment  not- 
withstanding the  verdict  was  filed  after  judg- 
ment, it  was  too  late,  and,  if  it  was  filed  be- 
fore, it  was  overruled  by  the  entry  of  a  final 
judgment  against  the  mover.— OkazaU  T.  Suss- 
man.  X40  P.  904. 

(<7}  Confovmlt-r  to  Pvoecaa.  PleadlnySf 
Proats*  Mul  Terdtet  or  Klndlnow. 

1 256  (Cal.App.)  Where  the  complaint  was  in 
the  form  of  a  common  count  for  merchandise 
sold,  and  the  answer  alleged  a  sale  with  an  ex- 
press warranty  of  soundness  and  false  represen- 
tations by  plaintiff  as  to  soundness  a  finding 
Out  tiie  allegatioiia       Oie  oempialitt  wite 
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true,  and  that  there  was  no  wamm^  as  to 

soundness,  supported  a  iudgment  for  plaintiC— 
Scanlon  v.  Jacobs,  1^  P.  702. 

VH.  EHTKT,  BEOOBD,  AHD  DOCX- 

i  276  (Utah)  The  trial  court  should  not  en- 
ter judgmoit  without  having  plaintiff  obtaining 
the  judgment  produce  for  cancellation  the  evi- 
dence of  the  debt  merged  in  the  judgment- 
Utah  Commercial  &  Saviiifs  Bank  t.  E^,  140 
P.  660. 

vni.  AMEwpMEirr,  oorbectioit. 

AKD  BEVIEW  XS  SAME  OOlTItT. 

S  297  (CaLApp.)  The  court  may,  with  the  con- 
sent of  both  parties,  amend  its  findings  and 
judgment  before  motion  for  new  trial  made  or 
appeal  taken.— Scanlon  v.    Jacobs,  140  P.  292. 

S  297  (Wash.)  Since  the  superior  courts  are  al- 
ways open,  their  judgments  are  not  subject  to 
change  during  tbe  term  as  at  common  law  and 
a  judgment  entered  after  the  time  for  filing  a 
motion  for  new  trial  is  as  conclusive  as  a  com- 
mon-law judgment  after  the  term,  and  can 
only  be  changed  or  modified  as  provided  by  stat- 
ute.— Okazaki  v.  Sussman,  140  P.  904. 

S33I  (Cal.App.)  Where  the  court  with  the 
consent  of  both  parties,  made  amended  findings 
and  judgment,  and  before  motion  for  new  trial 
made  or  appeal  taken,  the  amended  findii^  and 
Jodgment  were  the  only  proper  subjects  ot  ap- 
peal.—Scanlon  T.  Jacobs,  140  P.  202. 

IZ.  OPENING  OB  VACATING. 

8  340  (Wash.)  That  the  judge  changed  his 
views  as  to  the  effect  of  the  evidence  on  which 
the  jury  founded  their  verdict  was  sot  suffi- 
cient cause  for  setting  aside  a  judgment  upon 
such  verdict — Okasalcf  t.  Sussman,  140  P.  904. 

g  384  (Okl.)  A.  petition  to  vacate  a  judgment 
as  orovided  by  St.  1893^  S  4466  (Rev.  Laws 
1910,  8  5269),  is  insufficient  when  not  verified 
by  petitioner,  as  authorized  by  section  3992 
(Rev.  Laws  1910,  J  4765),  or  by  his  a^ent  or  at- 
torney.—Crowley-Southerland  Commission  Co. 
V.  Husband,  140  P.  1144. 

XL  COLLATERAL  ATTACK. 
(B)  Grounds. 

$489  (Cal.App.)  A  judgment  foreclosing  a 
mortgage  can  be  coliaterally  attacked  only  on 
the  ground  of  want  of  jurisdiction.— Elumpke 
v.  Moreno,  140  P.  813. 

9501  (Ofal.App.)  A  Jtidgment  foreclosing  a 
mortgage  cannot  be  collaterally  attacked  for 
mere  error  or  irregularity.— Elompke  t.  Moreno, 
140  P.  313. 

XIII.  XESUXEB,  AND  BAB  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  OaUM  of  AetlOB  and  DeCensee  M«rs- 
Barred,  or  Conelnded. 

!  584  (Cal.)  A  final  judgment  on  the  merits  is 
a  bar  to  a  subsequent  action  between  the  ^me 
parties  on  the  same  <!ause  of  action.— Knepicki 
V.  Krzepicki,  140  P.  13. 

S  590  (Kan.)  A  judgment  is  not  an  estoppel 
as  to  facts  which  did  not  occur  until  after 
judgment  was  rendered,  though  references  were 
made  in  the  pleadings  in  that  action  to  matters 
not  involved  therein. — ^Murphree  t.  Anderson, 
140  P.  880. 

Where,  in  a  former  action  of  folse  arrest  and 
imprisonment,  plaintiff  alleged  wrongful  at- 
tachment of  his  property  to  show  maUce,  bat 
when  the  action  was  tried  the  attachment  had 
not  been  vacated  and  damages  for  wrongful  at* 
tachment  could  not  have  been  awarded,  a  judf^ 
ment  for  plaintiff  was  not  res  judicata  of  his 
damages  for  wioogful  attachment  of  his  prop* 
•rtyr-Id.  LiOOgle 
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XXV.  OOirOLVSXTEllBM  OF  ASJITDI- 
CATION. 
CB)  PeraoBB  CoAoladed. 

S670  rWaih.)  Jodgment,  in  an  action  to  quiet 
title  to  land  purchased  iu  receiveratilp  and  tax 
foreclosate  proceedings  ualnat  an  unincorporat- 
ed asBodation  in  which  iti  trustees  alleged  title 
(or  the  benefit  of  those  who  had  contributed  to 
its  purchase,  held  res  adjudicata  in  a  snbse- 

auent  prooeedine  attacking  the  purchase r's  ti- 
le on  the  ground  tliat  title  and  right  of  poasee- 
■lon  were  in  the  trustees  for  the  oenefit  of  the 
membership  at  large.— Burgess  t.  Peth,  140  P. 
801. 

(O)  Hatters  CoBolnaed. 

1 725  (Colo.)  A  RCDeral  adjudication  decree, 
determiuing  the  volume  and  the  date  of  prior- 
ities to  the  use  of  water  of  a  stream  dnring  tiie 
irrigation  season,  was  res  judicata  as  to  all 
matters  and  questions  that  were  necessary  to 
constitute  a  complete  appropriatioD. — Ironstone 
Ditch  Go.  T.  Ashenfelter,  1^  P.  177. 

}73l  (Mont.)  In  action  for  partnership  dis- 
ution  and  accoanting  judgment  determining 
that  defendant  owned  the  property  involved  held 
not  conclusive  as  to  its  value,  so  as  to  defeat  a 
recovery  on  the  bond  in  excess  of  the  value  al- 
Itted  d^endant.— Lyon  v.  United  Btates  Fi- 
ddlty  &  Onaranty  Co.,  140  P.  86. 

§  743  (Cal.App.)  Where  in  an  action  between 
plaintiff  and  defendants*  predecessor  in  title 
plaintiff  was  adjudged  to  bare  only  an  interest 
as  tenant  in  common,  that  judgment,  not  having 
been  appealed  from,  is  conclnilve  on  plaintiff's 
rights  up  to  the  time  at  its  rendition.— Klnmp- 
ke  T.  Moreno,  140  P.  318. 

ZV.  IiIEH. 

{785  (Kan.)  Where  a  surety,  failing  to  se- 
cure performance  of  an  agreement  that  the  note 
should  be  paid  from  the  proceeds  of  certain 
land,  obtained  from  the  principal,  who  had  ex- 
changed tbe  land,  an  order  on  the  legal  owner 
to  pay  to  tlie  surety  all  money  received  from  a 
sale  of  land  above  a  certain  amount,  and  in- 
tervened in  a  judgment  creditors'  suit  to  subject 
the  land  to  her  judgment  against  the  principal, 
the  real  owner,  and  paid  off  tbe  note,  the  sure- 
ty had  a  Hen  on  tixe  land  for  payment  of  the 
note,  snperlor  to  that  of  the  jndgment  cred- 
itor.—Bisby  V.  Quinby,  140  P.  686. 

JUDICIAL  NOTICE. 

Evidence,  |{  18-52. 

JUDICIAL  SALES. 

See  Execution,  S  433;  Guardian  and  Ward,  S 
112:  Homestead,  S  187;  Sheriffs  and  Con- 
statues,  f  48;  Tenancy  in  Common,  {  19. 

JURtSDICTtON. 

See  Building  and  Loan  Associations,  f  45; 
Colleges  and  Universities:  Contempt,  H  20, 
50:  Courts;  Equity.  |  38;  Infants.  |  20: 
Intoxicating  Ligoors,  I  KMS;  Judgment,  S 
ting  Title,  |  7. 


480;  Quieting 


JURY. 


See  Appeal  and  Error,  1 104S :  Criminal  Law. 
I  SSSTTrial.  H  1^-360,  870,  374. 

n.  BIGHT  TO  TBIAI.  BT  JVKY. 

i  14  (OkU  Under  Bev.  Laws  1010,  1  4093. 
providing  that  issues  of  fact  arising  in  actions 
to  recover  money  shall  be  tried  by  a  jury  un- 
less waived,  or  a  reference  is  ordered,  it  was 
error  to  refuse  a  trial  by  Jury  of  issues  in  a 
bastardy  proceeding  as  to  whether  defendant 
had  settled  with  the  motiier  of  the  child  and 
whether  the  settlement  was  voluntary  or  bad 
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been  obtained  by  duress.— Anderson  v.  State, 
140  P.  1142. 

9  14  rWash.)  Under  Rem.  &  BaL  Code,  H 
1366,  1370,  1584,  a  proceeding  by  a  woman  to 
be  declared  the  widow  of  the  decedent  and  en- 
titled to  share  in  his  community  estate  is  an 
equitable  action,  triable  to  tbe  court  under  sec- 
tion 315,  and  not  an  action  for  the  recovery  of 
rncmey  or  specific  property,  triable  by  jury  un- 
der seclion  314.— In  re  Enos*  Estate,  140 
675. 

V.  COMPETENCY  OF  JUROBS.  CHAX- 
IJIHOES,  AND  OBJECTIONS. 

i  85  (Cal-App.)  In  an  action  for  injury  to 

Plaintiff  caused  by  hia  wagon  colliding  with  de- 
endant's  automobile,  held,  under  tbe  evidence, 
that  tbe  trial  court  did  not  abuse  his  discretion 
in  overruling  defendant's  challenge  to  a  pro- 
spective juror  on  the  ground  of  implied  biafl. — 
Scragg  V.  Sallee,  140  P.  708. 

The  determination  of  the  question  whether  a 
person  is  qualified  and  competent  as  a  juror  is 
within  the  discretion  of  tbe  trial  court.— Id. 

8  103  (Colo.)  Where  a  juror  on  his  voir  dire 
stated  tbat  be  had  formed  and  expressed  an 
opinion  which  would  require  evidence  to  remove, 
but,  if  accepted,  be  would  disregard  his  opinion 
and  try  the  case  on  the  merits  and  the  instruc- 
tions of  the  court,  he  was  not  disqualified.— 
Forte  V.  People,  l40  P.  789. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law.  {  2S8;  Pardon.  |  4. 

IV.  FBOCEDTTRE  IN  Cim.  CASES. 

S  70  (Utah)  Though  nothing  was  done  in  a 
justice's  action  from  April  26,  1007,  when  de- 
fendant's default  was  entered  until  April  22, 
1013,  when  a  judgment  was  entered,  the  action 
was  pending  from  the  time  tbe  complaint  was 
filed  upon  February  21. 1907.— Salt  Lake  Coffee 
&  Spice  Co.  T.  District  Court  of  Salt  Lake 
Connty.  140  P.  686. 

S  101  (Utah)  Tbe  failure  to  verify  a  com- 
^aint,  in  a  justice's  action,  as  required  by 
Gomp.  Laws  1007.  {  3685,  was  not  a  jurisdlc- 
tionv  defecL  in  the  absence  of  statute  making 
it  such,  BO  that  such  defect  was  waived  by  fail- 
nre  to  interpose  a  timely  objection  on  that 
ground.— Salt  Lake  Coffee  &  Spice  Co.  v.  Dis- 
trict Court  of  Salt  Lake  County,  140  P.  666. 

V.  BEVIEW  OF  FBoC£Ba>nro8. 

(A)  Appeal  and  Elrror. 

1 141  (Okl.)  After  adoption  of  tbe  Constitu- 
tion, and  before  Rev.  Laws  1910,  §  5465.  became 
effective,  appeals  from  justices  of  the  peace 
were  to  the  county  court.— Boorigie  v.  Oamp, 
140  P.  1148. 

H4I  (Utah)  Under  Gomp.  Laws  1007,  i 
6132,  a  justice  is  not  deprived  of  jurisdiction  by 
defendant  filing  an  affidavit  of  prejudice, 
though  the  statute  provides  in  such  case  the' 
case  must  be  transferred  to  another,  but  he 
only  commits  error  in  refusing  to  transfer,  and 
then  proceeding  to  try ;  so  that,  on  appeal,  the 
district  court  has  jurisdiction,  and,  under  sec- 
tions 5165,  6167,  should  try  de  novo.— State  v. 
Morgan,  140  P.  218. 

g  152  (Okl.)  Under  Williams'  Const.  (§  199, 
200  (Const,  art.  7,  M  14.  15),  and  Bev.  Laws 
1910,  §  5466,  one  of  two  defendants  may  appeal 
from  a  judgment  of  a  Justice  of  the  peace  witb- 
ont  joining  the  other.— Huls  v.  Janeway,  140  P. 
419. 

S  164  (Okl.)  Where,  In  a  case  appealed  from 
a  justice  court  under  tbe  law  in  effect  after 
the  adoption  of  tbe  Constitution,  and  tiefore 
Bev.  Laws  1910,  «  5469,  became  effective,  a 
justice  of  tbe  peace  refuses  to  transmit  a 
trnnscript  of  proceedines  after  approval  of  an 
appeal  bond,  he  may  be  corapi-lled  by  manda- 
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mu8  from  the  coantr  coart  to  do  bo.— Boorigie 
T.  Camp,  140  P.  H48. 

1 187  <T7tah)  The  district  judge  held  not  to 
bave  disposed  of  a  case  oa  the  merits  on  ap- 
peal from  a  justice's  jndement,  bat  solely  on 
the  ground  of  want  of  Jurisdiction  because  of 
plaintiff's  failure  to  comply  with  the  Btatute, 
making  every  judgment  void  which  is  given  on 
a  complaint  not  legally  verified,  or  which  con- 
tains an  untrue  allegation  of  a  jurisdictionaJ 
fact— Salt  Lake  Coffee  ft  Spice  Go.  t.  District 
Court  of  Salt  Lake  Ootmty.  140  P.  666. 

JUSTIFIABLE  HOMICIDE. 

See  Homldde,  |  113. 

JUVENILE  COURTS. 

See  Indictment  and  Information.  I  8;  Intuits, 
f  20. 

KNOWLEDGE. 

See  Corporations,  }  123 :  Evidence,  i  474 ;  Elx- 
ceptions,  Bill  of ,  |  39 ;  Praudoient  Convey- 
ances H  16^  160,  301 ;  Master  and  Serv- 
ant, t  ^7;  Sabrogation.  1  14;  Vendor  and 
Pnrcnaser,  |  114. 

UCHES. 

See  Gontncts,  1  328 ;  Beformatlon  <d  Inetm- 
ments,  i  82. 

LANDLORD  AND  TENANT. 

See  Appeal  and  Error,  I  1066;  Attachment,  I 
306;  Covenants.  8  130;  Frauds,  Statute  of. 
K  53,  58,  12d;  Indians,  {  16;  liimitation  of 
Actions,  §S  28,  187 :  Mines  and  Minerals,  |S 
73,  78;  ParUes,  8S  6,  SO;  Pleading,  8  237; 
Trial,  S  404. 

-  H.  LEASES  AKD  AOBEEMElfTS  IN 
OENEBAZ.. 

<A)  Reantoitea  and  Validltr. 

8  22  (Ariz.)  For  breach  of  an  agreement  for 
a  lease,  a  party  may  treat  the  agreement  as 
rescinded  and  sue  for  damages  or  treat  thexon- 
tract  as  continniiv  and  sue  for  spedfic  perform- 
ance, or  repudiate  it  and  ene  to  recover  any 
advance  payments.— Merrill  t.  Gordon,  140  P. 
406. 

It  is  only  where  aJease  has  actnally.  been  exe- 
cuted that  the  relation  of  landlord  and  tenant 
is  established. — Id. 

822  (CaLApp.)  The  provision  of  a  written 
contract,  whereby.  In  consideration  of  defendant 
agreeing  to  take  a  lease,  plaintiff  agreed  to 
build  an  addition  to  a  stable,  to  suit  defendant 
as  per  verbal  agreement,  ktM  not  to  apply  to  a 
feedway  over  the  Btalla.— Boyd  v.  Model  Grocery 
Coy  140  P.  809. 

Considering  tiie  extent  of  the  wtnic,  plaintiff 
BObstantlally  complied  with  his  contract  in  con- 
sideration of  defendant's  agreement  to  take  a 
lease,  to  build  a  two-story  brick  addition,  35x60 
feet,  to  a  stable,  things  to  be  arranged  to  .luit 
defendant,  though  be  refused,  after  the  woi^ 
was  done,  to  make  a  chsjoge,  which  would  cost 
only  f2S.  in  the  feedway  over  the  stalls.- Id. 

8  25  (Wash.)  Under  Rem.  &  Bal.  Code,  88 
8746,  8746,  8802,  requiring  leases  for  a  longer 
period  than  one  year  to  be  acknowledged,  etc., 
a  lease  acknowledged  only  by  the  iMBee  is  in- 
valid; acknowledgment  by  both  parties  being 
necessary.— National  Laundry  Co.  v.  Mayer,  140 
P.  808. 

8  35  (Oal.App.)  Where  a  tenant  entered  into 
and  held  possession  of  land  under  a  lease,  in- 
valid under  Code  Civ.  Proc.  8  1973,  because 
not  subscribed  by  the  tenant,  he  was  estopped 
in  an  actim  for  the  rent  to  aver  its  invalidity, 
and,  being  thus  estopped,  the  acti<m  could  he 
maintained  under  the  lease  for  the  rent — Hef- 
fernan  t.  Davii,  140  P.  716. 


IV.  TERMS  FOR  TEARS. 

(C9  BlxteBslons,  RenewalB.  and  Optlome  t* 
PuBluiStt  or  Sell. 

8  86  (Kan.)  A  tenant  under  a  lease  for  a  term 
of  years,  with  an  option  to  remain  for  a  like 
period,  provided  tlie  conditions  were  satEsbc- 
tory  to  both  parties.  AeM  not  entitled  to  lioM 
under  the  lease,  where  the  landlord,  at  the  ex- 
piration of  the  term,  informed  him  that  the 
lease  would  not  be  renewed,  and  that  he  could 
rally  remain  ai  tenant  from  mootb  to  month.^ 
Bnrchfield  v.  Brinkman.  140  P.  894; 

VXX.  PREinSES  AKD  ENJOmERT 
AlTD  USE  THRRBOF. 

(B)  PoBseeeloB,  BBjorasnt,  maid  Um. 

8  129  (Ariz.)  When  the  relation  of  landlord 
and  tenant  exists,  the  lessee,  may  maintain 
ejectment  against  any  person,  including  the  les- 
sor, who  wrongfully  withholds  possession  of  the 
demised  pranisea.— Merrill  v.  Gordon,  140  P. 
496. 

8  129  (CaL)  Where  a  party,  acting  in  bad 
faith,  knowing  that  he-  had  no  title  to  property, 
contracted  to  lease  it  to  another  upon  conditions 
which  would  require  such  party  to  expend  mon- 
ey in  organizing  a  corporation,  the  measure  of 
damages  were  those  which  would  ordinarily  and 
proximately  follow  from  the  breach  of  such  a 
contract  under  the  peculiar  drcumstanoes  which 
were  known  to  both  parties.— Kline  v.  Guaranty 
Oil  Co.,  140  P.  1. 

8  130  (Or.)  Unless  otherwise  expressly  stip- 
nlated,  a  landlord  imoliedly  covenants  uat  the 
tenant  shall  not  be  disturbed  in  his  possession 
and  quiet  enjoyment  during  the  term.— Wolf 
V.  Eppenstein,  140  P.  76X 

(B)  Injuries  from  Danvcrons  or  Defective 
Condition. 

8  166  (Wash.)  The  provision  in  the  lease  of 
we  tMiut  of  the  second  floor,  as  well  as  in 
that  the  tenant  of  the  lower  floor  and  basement, 

of  a  two-stot^  building,  requiring  the  tenants  to 
make  "interior  repairs,"  does  not  affect  the 
landlord's  liability  for  its  negligence,  causing 
the  bursting  of  a  water  pipe  on  ue  second  floor 
resulting  in  injury  to  the  lower  tenant.— Martin- 
dale  Clothing  Co.  T.  Spokane  &  Eastern  Trust 
Co.,  140  P.  90d. 

8  169  (Wash.)  Evidence,  in  an  action  by  the 
tenant  of  the  lower  floor  and  basement  of  a  two- 
story  building  for  injury  from  water  through 
the  bursting  of  a  water  pipe  in  a  storeroom  on 
the  second  Boor,  held  to  warrant  a  finding  that 
the  negligence  of  the  landlord  in  failing  to  in- 
form the  tenant  of  the  second  floor  as  to  the 
locadon  of  the  cut-off  for  such  pipe  was  the 
proximate  cause  of  the  injury.— Hartlndale 
Clothing  Co.  T.  Spokane  ft  Eastern  Trust  Oow, 
140  P.  §09. 

The  tenant  of  the  lower  floor  and  basement  of 

a  twcHitory  building,  injured  by  the  bursting  of 
a  water  pipe  in  a  storeroom  on  the  second  floor, 
leased  to  another,  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  not  anticipat- 
ing uat  proper  precaution  would  not  be  taken 
to  prevent  the  freezing,  and  in  not  using  a  shut- 
off  in  the  basement  to  all  water  for  the  leeond 
floor.— Id. 

-Vm.  KEST  AlTD  ADVANCES. 

(A)  Rlffhts  and  Uabilltles. 

8  185  (Ariz.)  Delivery  of  possession  of  the 
demised  premises  by  the  lessor  to  the  lessee  is 
necessary  to  the  leasee's  obligation  to  pay  rent, 
and  the  rale  is  the  same,  whether  the  lessor  re- 
fuses or  is  unable  to  give  possession.— Merrill  v. 
Gordon,  140  P.  496. 

8  190  (Or.)  Where  a  tenant  is  deprived  of  the 
enjoyment  of  the  premises  by  the  immoral  act 
of  toe  landlord,  such  conduct  Is  an  eviction, 
conBtitntlag  a  valid  defense  tO| 
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rent  Babseaoentlj  accrning.— Wolf  t.  Eppen- 
atein.  140  P.  751. 

Where  the  aee  of  other  premlaes  of  tile  land- 
lord haa  not  changed  since  the  commencement  of 
defendant's  lease,  and  the  landlord  is  not  shown 
to  have  leased  the  other  premises  for  immoral 

Earposes,  <tt  consented  to  such  vm,  detokdant 
I  jwt  rebeved  from  tbo  payment  at  mit.— Id. 

(B)  AetloBB. 

I  222  (Cal.)  A  tenant  defending  an  action  for 
rent  dne  under  a  written  lease  on  the  gronnd 
that  he  had  rescinded  the  lease  because  of  the 
landlord's  breach  of  a  covenant  omitted  from  the 
lease  must  show  facts  sufficient  to  sustain  a 
cause  of  action  to  reform  the  lease  so  as  to  in- 
clude the  covenant— Bradborr  t.  Higginson, 
140  P.  254. 

(O)  Uem, 

{262  (OU.)  Where  a  petition  to  enforce  a 
landlord's  lien  against  a  tenant's  crops  under 
Rev.  Laws  1910,  |§  3809,  3810,  fails  to  allege 
any  contract  with  the  tenant,  or  to  show  any- 
thing due,  or  that  the  tenant  was  oblitrated  to 
pay  the  portion  of  the  crop  claimed,  it  does  not 
state  facts  inffident  to  constitnte  such  a  lien.— 
Lee  T.  Lowezy,  140  P.  UTS. 

UND  OFFICE. 

See  Public  Lands,  ({  104, 100. 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  H  396,  667 ;  Kmbendement ; 
False  Imprisonment.  S  IS;  False  Pretenses ; 
Libel  and  Slander,  H  19,  71. 

I.  OFFEHBBB  AWP  KESPOKSIBIUTT 

S3  (AriaO  One  ia  not  guilty  of  larceny  who 
takes  the  property  under  a  bona  fide  claim  of 
ownership.- Hoiley  f.  State,  140  P.  21S. 

n.  PBOBBOOTIOW  AXn  FUinflR. 
KENT. 

(A)  iBdlotmeat  and  latormatloB. 

134  (Aria.)  Under  Pen.  Code  1901,  |  441, 
defining  larceny  as  a  felonious  stealing,  talung, 
carrying,  or  driving  away  of  the  personal  prop- 
erty of  another,  the  indictment  need  not  express- 
ly allege  tiiat  the  property  was  taken  against 
the  owner's  consent- Marley  v.  State,  140  P. 
215. 

S  40  (Utah)  In  a  proBecoUon  for  larceny,  «tv- 
idence  tbat  the  railroad  was  in  possesslOB  of  the 
stolen  goods  as  common  carrier,  and  was  in  the 
act  of  transporting  them,  was  sufficient  to  ahow 
title  aa  allied.— State     Reese,  140  P.  126. 

(B)  Evidence. 

S  47  (Aria.)  In  a  prosecution  for  larceny  by 
stealing  a  steer,  in  whidi  the  state  did  not  prove 
the  recording  of  the  brand  found  on  the  animal, 
defendants  could  show  that  they  took  the  steer 
believinE  it  to  bear  a  certain  brand,  and  that  all 
steers  of  its  age  bearing  tliat  brand  running  on 
the  ranch  where  the  puticular  steer  was  found 
were  claimed  by  detendanta.^&iarley  t.  State, 
140  P.  21D. 

f  62  (Utah)  In  a  proseention  of  a  railroad 
employ^  for  larceny  of  property  from  the  rail- 
road company,  evidence  held  sufficient  to  show 
wont  of  consent  of  the  railroad.— Stata  v.  Beeast 
140  P.  126. 

LAW  OF  THE  CASL 

See  Appeal  and  Error,  S  1099. 


LEASE. 

See  Landlord  and  Tenant;  Mines  and  Hiner- 
als,  H  78,  78. 

LETTERS. 

See  Orimlnal  Law,  H  108,  447. 


LETTERS  PATENT. 


See  Patents. 


LEWDNESS. 


See  ProetltutloQ. 

1 1  <Ohl.Or.App.)  To  constitnte  *niving  to- 
gether in  open  and  notorious  adultery."  In  vio- 
lation of  Rev.  Laws  1010,  {  2431,  it  Is  not  es- 
sential that  de  parties  claim  to  be  husband 
and  wife,  but  is  sufficient  that  tfaey  live  togeth- 
er OS  sucli,  and  that  their  c<riiabitation  be  open 
and  notorious.— Kitchens  t.  States  140  P.  618; 
MitchdlT.  Same,  Id.  622. 

LIBEL  AND  SLANDER. 

See  Evidence  I ISL 

I.  WOBD8  AXD  AOnACTIOHABX^ 
AKB  LIABILITY  THEBXFOR. 

1 19  (GaU  Transportation  of  arms  and  ammo- 
niaon  to  a  foreign  countir  for  the  use  of  revoln* 
tionists  prior  to  the  resolntioa  of  Congreos.  au- 
thorizing the  President  to  prohibit  the  export 
of  arms  and  ammunition,  held  not  a  crime,  un- 
der Rev.  St  n.  S.  i  6286  (U.  S.  Oomp.  St  1001. 
p.  8601),  or  otherwise,  and  benos  an  article 
chargii^  such  act  was  not  lil>elous.— Hellen  T. 
Times-Mirror  Co.,  140  P.  277. 

{  18  (Cal.)  Article  under  the  headline  "fili- 
bustering," stating  that  a  schooner,  which  clear- 
ed osteiuibly  for  Honduras  with  a  cargo  sup- 
posed to  consist  of  supplies  for  plaintifrs  com- 

Sany,  was  cariylng  arms  and  ammunition  to  the 
[exican  Insurrectos,  held  not  libeloos  under 
Civ.  Code,  I  46,  where  no  injury  to  business 
was  shown,  unless  it  charged  a  crime.~Mellen  v. 
Tlmea-Mirror  Co.,  140  P.  277. 

S  19  (Cal.)  Article  relative  to  claimed  secret 
transportation  of  anus  and  ammunition,  pre- 
sumably for  the  use  of  the  Mexican  insurrectos, 
held  not  reasonably  capable  of  being  under- 
stood as  imputing  tbat  plaintiff  was  guilty  of 
any  crime  by  reason  of  his  alleged  connection 
with  the  matter. — Mellen  v.  Times-Mirror  Co., 
140  P.  277. 

S  19  (CaU  The  language  used  by  defendant  to 
plaintUf,  when  Interceptuv  and  barring  hia  en- 
trance to  a  hall,  "tiiieves  are  not  allowed  In 
here,"  carries  a  charge  of  plaintiff  being  a  tiiiet 
—Ponehon  r.  Oodean,  140  P.  902. 

XL  raivELEQED  ooMMtnaoATnwni 

Aim  MAIdOE  THFWETW, 

}42  (Okl.)  The  published  report  of  a  judicial 
proceeding  authorized  by  CTomp.  Laws  1909, 
t  2340,  sabd.  3  (Rev.  Laws  1910,  |  2381).  may 
be  abndged  or  condensed,  provided  it  is  not  un- 
fair to  the  complaining  party.)— Gohb  t.  Okla- 
homa Fob.  Go„  140  P.  IfflQ. 

IV.  ACTIONS. 

(A)  Rlslit  of  Aetloa  and  Defeases. 

i  7 1  (Cal.)  Defendant  nsing  to  plaintiff,  in  the 
presence  of  o^ers,  language  carrying  the  charge 
of  his  being  a  thief,  the  fact  that  plaintiff,  by  a 
goeation,  drew  out  a  reiteration  bi  more  direct 
langnage  of  the  charge,  in  the  presence  of  the 
same  people,  does  not  bring  the  cose  witliin  the 
rule  of  'Volenti  non  fit  injuria."— Pouchau  v. 
Godeau,  140  P.  962. 
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(B>  Parties.  Prellmlaarr  Proeeedlas*. 
and  Pleadlnc 

1 86  (CaL)  Where  alleged  libeloaa  article  could 
not  reatouabl;  be  understood  as  charging  a 
crime,  htM,  tbat  an  allegation  that  it  vas  ao 
nnderstood  did  not  render  the  complaint  Buffi- 
rient.— Mellen  v.  Times-Mirror  Co.,  140  P.  277. 

i  100  (Cal.)  All  circumst&nceB  in  mitigation, 
other  than  such  aa  tend  to  estahlish  the  truth 
of  ttie  charge,  may,  in  slander,  be  proved  with- 
out being  pleaded. — Pouchan  v.  Godeau,  140 
P.  962. 

(O  K-vldenoe. 

§105  (Obi.)  lu  an  action  for  publiehing  a 
report  of  criminal  proceedings,  the  indictment 
and  other  court  records  tending  to  show  the 
truth  of  the  charge  against  plaintiff  were  ad- 
missible in  evidence  on  tbe  issue  whether  he 
had  been  falsely  accused,— Cobb  t.  Oklahoma 
Pub.  Co.,  140  P.  1079, 

1 109  (OU.)  Where  an  alleged  libel  contain- 
ed only  excerpts  from  a  brief,  the  entire  brief 
was  admissible  on  the  issue  whether  the  pub- 
lication was  a  fair  and  true  report  of  the  pro- 
ceedings.~Cohb  v.  Oklahoma  Pub.  Co.,  140  P. 
1079. 

(E!)  Trial,  Jadcnent,  and  RctIcw. 

S  123  (Cal.)  Whether  an  article  is  libelous  is 

to  be  determined  by  the  court  in  the  light  of 
such  extrinsic  facts  as  are  alleged,  dependent 
on  whether  it  is  fairly  susceptible  of  the  defama- 
tory meaning  attributed  to  it. — Mellen  v.  Times- 
Mirror  Co.,  140  P.  277. 

Where  it  is  alleged  that  language  was  need 
and  understood  aa  conveying  a  libelous  meaning 
of  which  it  is  capable,  a  cause  of  action  is  stat- 
ed,  and  .it  is  for  the  jury  to  determine  whether 
it  was  used  and  understood  in  that  sense. — Id. 

(  123  (Okl.)  Where  there  is  no  dispute  as  to 
what  the  publication  was,  when  or  about  what 
it  was  made,  and  tbe  language  is  unambiguous, 
the  question  whether  the  publication  was  privi- 
leged  under  Comp.  Lews  1909,  §  2340,  subd.  3 
(Rev.  Laws  1910,  S  2381),  was  for  the  court— 
Cobb  T.  Oklahoma  Pub.  Co..  140  P.  1079. 

Under  confiictiog  evidence  in  an  action  for 
libel  for  publisbiDg  a  report  of  proceedings,  au- 
thorized by  Uomp.  Laws  1909,  S  2340  (Rev. 
Laws  1910,  S  2381),  held  not  error  to  submit  to 
the  jury  whether  the  report  was  fair  or  made 
with  maliciona  intent,  and  whether  plaintiff 
was  falsely  charged  with  crime. — Id. 

§  124  (CaU  Future  damages  recoverable  be- 
ing, under  Civ.  Code,  S  3283.  those  "certain  to 
result,**  an  instmctibn  in  slander,  permittii^  al- 
lowance of  damages  for  future  injury  which  the 
tittering  of  the  words  was  calculated  to  inflict, 
Is  erroneooa;  "calculated"  meaning  either  like- 
ly or  intended.— Pouchan  v.  Godeau,  140  P.  952, 

LICENSES. 

See  ConstitutioQal  LaW,  SS  230,  287 ;  Factors, 
S  2^;  Insurance,  1  u:  Intoxicating  Lig- 
uora,  I  108;  Waters  and  Water  ConrsM,  S 

Z.  FOB  OOGUPATIONS  ARB  PRIVI- 
LEGES, 

S  7  (Wash.)  Const  art  7,  }  B,  requirini:  every 
law  imposing  a  tax  to  state  distinctly  its  ob- 
ject, to  whidi  only  it  shall  be  applied,  held  not 
applicable  to  Laws  1909,  a  214  (Rem.  &,Ba1. 
Code,  8  7067),  imposing  a  license  fee  upon  ped- 
dlers.—State  V.  Sheppard.  140  P.  332. 

S  7  (Wash.)  Laws  1913,  c.  134,  forbidding  the 
use,  in  connection  with  the  sale  of  goods,  of 
trading  stamps,  unless  a  license  fee  be  paid,  held 
constitutioDaJ.— State  v.  Pitney,  140  P.  918. 

1 33  (Wash.)  Where  revenue,  as  peddlers'  li- 
cense fees,  is  directed  by  law  to  be  paid  into  the 
state  or  county  treasury,  without  speci6c  direc- 
tion as  to  its  application,  it  Incomes  the  piop- 
ertj  of  the  county  or  state,  applicable  to  the 


payment  oC  the  general  obligations  of  such  coun- 
ty, etc.— State  v.  Sheppard,  140  P.  332. 

8  39  (Ean.)  The  disability  depriving  a  person 
who  has  failed  to  pay  a  city  oocupation  tax  of 
the  light  to  sue  for  services  and  material  far- 
nishea  in  that  connection  may  be  removed  by  a 
subsequent  ordinance,  or  by  a  pardon.— Draper 
V.  Miller,  140  P.  890. 

LIENS. 

See  Attorney  and  Client,  S  190;  Bankraptey,  I 
398:  Brokers,  H  49-^;  Chattel  Mortgages, 

fl38 :  Garnishment,  f  114 ;  Judgment,  | 
SS ;  Landlord  and  Tenant,  I  262 ;  Mechan- 
ics' liens;  Mortgages,  |  151;  Mines  and 
Minerals,  H  112.  Il4;  TledsM:  Principal 
and  Surety,  S  66 ;  Waters  and  Water  Ooora- 
w,  I  203. 

LIFE  ESTATES. 

See  Deeds,  |  148. 

LIFE  INSURANCE. 

See  Insurance.  |8  646,  666,  668. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Poasesdon;  IMbimation  o(  In- 
struments, I  32. 

I.  STATUTES  OF  UUTATIOH. 

(A)  Ratnre,  TaUdltr>  aad  OintBtractlOK  la 

General. 

8  5  (Ariz.)  While  the  statute  of  Umitationa  is 
as  meritorious  a  defense  as  tiUj  other,  the  court 
will  not  go  out  of  its  way  to  give  the  benefit  of 
the  statute  to  a  debtor  seeking  to  take  advan- 
tage of  his  creditor's  leniency,  in  order  to  de- 
feat the  collection  of  a  Jnst  delrt.— Wooeta  t. 
Scorae.  140  P.  819. 

(B)  liimltatloaa  Apalleafela  to  Partlealar 

Aetlons. 

S28  (Kan.)  An  action  to  recover  rents  for 
land  wrongfully  withheld  is  founded  on  an  im* 
plied  contract  to  which  the  three-year  statute  of 
Umitationa  applies.— Harlan  v.  Loomis,  140  P. 
846. 

S  34  (CalO  Where  the  incumbent  of  the  con- 
solidatea  offices  of  county  clerk,  auditor,  and 
recorder  could  under  Pol.  Code,  %  4091  et  eeq., 
only  issue  as  auditor  warrants  for  legal  demands 
against  the  county,  a  eause  of  action  for  the  is- 
suance of  warrants  for  illegal  demands  waa 
within  Code  Cfv.  Proa.  8  338,  subd.  1,  limiting 
actions  on  liability  created  by  statute.-~CaIa- 
veras  Ounty  v.  Poe,  140  P.  23. 

8  40  (Cal.)  Tbe  plea  of  Umitationa  may  be  in- 
terposed in  an  action  at  law  on  a  contract  to  a 
defense  based  oo  an  equitable  cause  of  action 
for  the  reformation  of  the  contract — Bradbury 
V.  Higginson,  140  P.  254. 

$41  (Utah)  Where  money  paid  In  excess  of 
what  should  have  been  paid  on  a  debt  could  not 
he  recovered  becanse  of  the  bar  of  limitations,  a 
counterclaim  for  the  overpayment  did  not  aos- 
tain  a  judgment  therefor.— Utah  Commercial  ft 
SavinfB  Bank  t.  Fox,  IM  P.  900. 

n.  OOKPVTATION  OF  PERIOD  OF 
UMITATION. 

'  (A)  Aoarval  of  RIaht  at  Aetioa  or  Do* 
fenae. 

8  44  (Cal.)  The  "right  or  title,"  under  Code 
Civ.  Proc.  8  315,  refers  to  the  ''right  or  title" 
of  the  state  to  sue  and  not  to  the  ^ght  or  ti- 
tle" on  which  a  right  to  sue  is  liasea.— People 
V.  Banning  Co.,  140  P.  5S7. 

(P)  Ignorance,  Mlstalce,  Tmot.  Praad,  aad 
Concealment  of  Can«e  of  Action. 

8  100  (Kan.)  The  statute  of  limitations  does 
not  commence  to  run  against  an  action  for 
false  representations  of  authci"^  "  — ' 
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until  discorery  of  Crand.— neraon  t,  Hbl- 
dridge,  140  P.  1082. 

(H)  CommemocKMt  of  Amanm  mm  Othw 

1 125  (Kan.)  An  amendmt&t  of  a  petition  snb- 
■bhtting  one  party  for  another  as  plaintiff  re- 
lates to  the  institution  of  the  action  and  sus- 
pends limitations  as  to  tbe  subetituted  plain- 
tiff from  the  time  the  action  was  bernn  and 
not  from  the  date  of  the  amendment— Harlan  r. 
Loomis,  140  F.  845. 

i  127  (Cal.App.)  Where  the  ori^nal  com- 
plaint, in  an  action  for  wron^fal  death,  was  filed 
before  the  expiration  of  the  period  of  limitation, 
Ibe  lustaining  of  a  demurrer  thereto  and  the 
filing  of  an  amended  complaint,  sbowins;  the 
existence  of  an  heir,  after  tne  expiration  of  the 
period  of  limitation,  did  not  defeat  the  action; 
no  new  cause  of  action  being  set  up. — Barr  v. 
Southern  California  Edison  Co.,  140  P.  47. 

Where  tbere  is  no  attempt  to  state  a  new 
cause  of  action,  but  merely  tne  addition  of  mat- 
ters essential  to  make  the  original  cause  of  ac- 
tion complete,  the  amendment  relates  back  to  tha 
time  of  the  commencement  of  the  action.— Id. 

f  130  (Kan.)  Where  a  person  sues  to  enforce 
a  mechanic's  lien  while  under  a  disability  de- 
priving him  of  his  right  to  sue  because  of  fail- 
ure to  pay  a  city  occupation  tax,  and  then  dis- 
misses the  snit  without  prejudice,  after  which 
he  obtains  a  pardon,  he  may.  under  Civ.  Code 
Proa  f  22  (Gen.  St  1909,  S  ^15).  within  a 
year  alter  such  dismissal,  institute  a  new  suit 
on  the  same  claim.— Draper  t.  Miller,  140  P. 
890. 

m.  AOXHOWXiEIMaCEMT.  NEW 
PBOMI8E.  AlTD  PABT 

1148  (Aril.)  Tbt  written  acknowledgment  of 
a  debt  need  not  be  a  formal  acknowledgment  or 
promise,  in  order  to  remove  the  bar  of  the  stat- 
ute of  limitations;  it  being  sufficient  if  it  shows 
that  promisor  regards  the  indebtedness  as  sub- 
sisting.—Wooster  V.  Scorse,  140  P.  819. 

IV.  OPEBATIOX  AND  EFFECT  OF 

BAB  BT  IJMITATION. 

1 172  (Kan.)  The  holder  of  a  tax  titie  against 
mortgaged  property  cannot  invoke  limitationa 
as  a  defense  to  a  suit  to  foreclose.— Gibson  V'. 
Bea,  140  P.  893. 

V.  PUAPING.  EVIPENOE,  TBIAIh 

AND  BE  VIEW. 

SI&7  (Cal.)  Under  Code  Civ.  Proc.  S  338,  subd. 
4,  a  tenant  seeking  to  defeat  an  action  on  the 
lease  on  the  ground  of  the  landlord's  failure  to 
perform  a  covenant  erroneously  omitted  from 
the  lease  must  allege  facts  excusing  the  failure 
to  make  a  discovery  of  the  mistake  within  three 
years.— Bradbury  v.  Bigginson,  140  P.  254. 

I  195  (Ariz.)  Wbtle  the  question  whether  cer- 
tain writings  were  snfficient,  as  an  acknowledg- 
ment of  the  debt  sued  for,  to  remove  the  bar 
of  the  statute  of  limitations  la  a  question  of 
law  for  tiie  court,  evidence  showing  what  the 
writings  contained  must  be  given  to  enable  it  to 
determine  that  question.— Wooster  v.  Scorse,  140 
P.  819. 

UQUIDATED  DAMAGES 

See  Danmgca.  H  8Si  X68. 

LIQUOR  SELLING. 

See  Intoxicating  Uquocb. 

LIS  PENDENS. 

I I  (Okl.)  The  doctrine  of  lis  pendens  under 
the  common  law  was  based  on  the  theory  of  pub- 
lic policy)  but  under  the  statute  dealing  there- 
with <Itev.  Laws  1910.  It  4732)  it  is  treated  as 


ui  element  of  the  law  of  notloe.— ICcWborter  t> 
Brady.  140  P.  782. 

1 5  (Okl)  It  is  essential  to  the  existence  of  a 
valid  lis  pendens  that  the  property  be  of  a  char- 
acter subject  to  the  rule  that  the  court  have  ju- 
risdiction.—McWhorter  V.  Brady.  140  P.  782. 

I  9  (OkL)  It  is  essential  to  the  existence  of  a 
valid  lis  pendens  that  the  property  be  sufficient- 
^  described  in  the  pleadings.— McWhorter  t. 
Brady,  140  P.  782. 

Description  of  land  in  a  petition  for  divorce 
and  possession  of  the  homestead  held  sufficient, 
though  vague,  to  meet  the  requirements  of  a 
valid  lis  pendens,  where  It  apprised  the  purchas- 
er of  the  status  of  the  land  and  enabled  hfan  to 
identify  same  and  ascertain  the  tAject  of  the 
suit — Id. 

S  26  (Colo^pp.)  Where  judgment  creditor 
filed  lis  pendras  and  brought  suit  to  set  aside 
fraudulent  conveyances,  purchaser  from  the 
fraudulent  grantee  thereafter,  but  before  the 
bringing  of  suit,  with  constructive  notice  of  the 
fraud.  Held  not  entitied  to  reimbursement  for  im- 
provementa.- Tibbetts  v.  Terrill,  140  P.  936. 

Purchaser  from  fraudulent  grantee  between 
filing  of  his  lis  pendens  and  commencement  of 
suit  to  set  conveyances  aside,  who  had  construc- 
tive knowledge  of  the  fraud,  held  not  entitled  to 
reimbursement  for  the  amount  paid  on  a  mort- 
gage given  by  the  fwndulent  grantee  after  the- 
judgment  was  reoordedw— Id. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  U  89-44. 

LIVERY  OF  SEISIN. 

See  Deeds,  H  8, 142. 

LIVE  STOCK. 

See  Carriera,  t  21& 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOCAL  OPTION. 

See  Intoxicatiiig  Liquors,  H  10»  l^ft 

LOCATION. 

See  Uinee  and  Hinerale,  H  9>  1B>  ^ 

LOGS  AND  LOGGING. 

See  Navigable  Waters,  |  89;  Railroads,  |  2; 
Tmne.  I  S6. 

S  3  (Wash.)  A  deed  conveying  timber  and  giv- 
ing grantee  the  right  to  enter  upon  the  land  and 
Kmove  the  timber  "at  the  pleasure  of  said  gran- 
tee, his  heirs,  personal  repreBentativee,  and  as- 
rigns,"  to  have  and  to  hold  said  granted  "prop- 
erty and  privileges"  to  the  grantee  aud  his  as- 
signs "forever,"  held  to  grant  a  perpetual  right 
to  mtu  and  remove  the  timber,  so  that  it  did 
not  become  personalty.— ITrance  v.  Deep  Biver- 
Logging  Co.,  140  P.  3i81. 

i  13  (Wash.)  In  view  of  Rem.  &  Bal.  Code,  | 
7110,  providing  for  the  condemnation  by  boom 
companies  of  shore  rights  of  lower  riparian 
owners,  the  filing  of  a  plat  by  a  boom  company 
does  not  give  it  the  right,  as  against  lower  own- 
er, to  impound  the  waters  of  a  stream.— St 
Martin  v.  Bkiinanle  Boom  Co.,  140  P.  8SS. 

MACHINERY. 

See. Electricity;  Quieting  Tltie,  IS  2,  35,  44. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 
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MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

n.  WAHT  OF  F&OBABItB  OATTSE. 

5  22  (Okl.)  Where  the  prosecutor,  before  In- 
•tituting  the  criminal  proceedings,  obtained  the 
county  attorney's  advice  after  stating  to  him 
all  tlw  tacts,  and  acted  on  such  advice  given 
honeatiy,  and  was  not  actuated  by  malice,  it 
was  error  to  refuse  to  direct  a  verdict  for  de- 
fendant.—Central  Light  &  Fuel  Co,  t.  Tyron, 
140  P.  1161. 

Prior  to  the  taking  effect  of  Act  March  19, 
1910  (Laws  1910,  c.  69)  5  24,  providing  that 
county  attorneys  shall  not  engage  in  the  pri- 
vate practice  of  law,  that  the  county  attorney 
was  a  member  of  the  prosecutor's  regularly  em- 
ployed firm  of  attorneys  did  not  preclude  the 
prosecutor  from  setting  up  advice  of  the  coun- 
ty attorney  as  a  defense  in  an  action  against 
him  for  malicious  prosecution. — Id, 

fi  24  (Okl.)  Proof  of  plaintitTs  acqnittal  hOd 
not  evMenee  of  want  of  probable  cause. — Cen- 
tral Ught&Fuel  Ca  t.  Tyron,  140  P.  USL 

MANDAMUS. 

See  Pleading,  }  408. 

I,  KATUm:  AKD  OBOUNDS  IN  GEM- 
EBAL. 

I  15  COtab)  Under  Comp.  Jj^in  1807,  H  2566. 
2660, 2661.  and  2568,  as  amended  by  Laws  1900, 
c.  63,  where  the  owner  of  certain  mining  proper- 
ty erroneously  returned  the  same  for  taxation 
as  located  in  U.  county  when  it  was  largely 
located  in  plaintiff  county,  plaintiff,  after  the 
prmierty  bad  been  apportioned  to  U.  county 
ana  the  tax  levies  made,  could  not  maintain 
mandsmus  against  the  State  Board  of  Eiquali- 
Eation  to  compel  a  hearing  and  reapportionment 
—Juab  County  v.  Bailey,  140  P.  764. 

XL  SVBJB0T8  AITO  PUBPCMIES  OF 

BEZJEP. 

(A)  Acta  BDd  Proceedlnv*  of  Courts, 
Judses,  and  JndiclBl  Oflleer«. 

S  3 1  (Utafa)  While  the  decision  of  the  district 
court  upon  the  merits,  on  appeal  from  a  jus- 
tice's judgment  for  $33,50,  cannot  be  reviewed 
by  the  Supreme  Court,  however  erroneous,  if 
the  district  conrt,  without  l^al  reason,  refuses 
to  dispose  of  the  appeal  to  it  upon  the  meritiL 
the  Supreme  Court  will  require  it  to  do  so  and 
enter  judgment.— Salt  Lake  Coffee  &  Spice  Co. 
V.  District  Court  of  Salt  Lake  Ooonty,  140 
P.  666. 

<B)  AetB  mnd  Proceedln««  of  Public  0«- 
wrm  »ad  Boards  and  HnntolvKlttleB. 

S  73  (Kan.)  Mandamus  will  lie  on  the  rela- 
tion of  the  Attorney  General  to  compel  a  State 
Treasurer  and  State  Anditor  to  perform  duties 
imposed  on  them  by  statate  as  to  a  fund  deriv- 
ed from  royalties,  pursuant  to  Seas.  Laws 
1913,  c.  250,  on  sand  removed  from  iiavlgaUe 
streams.— State  v.  Akers,  140  P.  637. 

§  82  (Okl.)  Act  July  12,  1913  (Laws  1913, 
c.  246)  imposing  a  tax  on  mortgages,  is  not  a 
revenue  mesHUte  within  Const  art.  5,  S  33,  and 
hence  mandamus  was  maintainable  against  the 
roister  of  deeds  for  refusing  to  record  a  mort- 
gage not  subject  to  the  tax  unless  tiie  tax  was 
paid.— Comelins  r.  State,  140  P.  1187. 

iSS  (Ean.)  Under  Laws  1015,  c.  295,  {  3,  pro- 
lix that  one  seeking  to  acquire  title  to  land 
as  an  island,  belonging  to  the  state  should  de- 
liver certain  papers  to  the  county  cletk  for 
filing,  after  which  the  rights  of  claimants  should 
be  determined  by  the  court,  the  clerk  cannot  re- 
fuse to  file  the  papers  on  the  ground  that  the 
claim  of  the  person  presenting  them  is  without 
merit— Cain  v.  Kinkead,  140  P.  1030. 

I  113  (Wash.)  Under  Laws  1909,  c.  136.  |S 
68,  64.  and  Laws  1911.  c.  43.  H  8.  ^  creating 


horticultural  districts,  and  providing  (or  the 
expense  of  inspection  by  the  levy  of  a  tax  in 
the  several  counties,  held,  that  the  state's  remedy 
upon  failure  of  county  commissioners  to  levy 
a  tax  was  by  mandamus  to  compel  such  levy. 
—State  v.  Asotin  County,  140  P.  914. 

in.  JUBISDIOTION,  PBOOEEDnrOB, 
ABD  BEIiIEF. 

S  152  (Kan.)  In  mandamus,  it  is  propw  to 
make  persons  defendants  from  whom  perform- 
ance of  no  duty  Is  sought,  but  who  might  be 
affected  by  the  judgment—State  r.  Akers. 
140  P.  63L 

S  154  (Mont)  In  the  absence  of  spefdal  de- 
murrer, or  motion  to  make  more  specific,  the  ex- 
istence of  the  office  to  which  plaintiff  seeks  res- 
toration held  sufficiently  statra  by  an  all^ation 
of  his  affidavit  for  writ  of  mandamus. — State  t. 
Duncan,  140  P.  95. 

S  172  (Idaho)  On  mandamus  to  compel  a  dis- 
trict judge  to  enter  judgment  pursuant  to  man- 
date of  the  appellate  court,  the  only  question 
cognisable  is  the  meaning  of  the  mandate  and 
whether  the  judgment  or  proposed  judgmeat 
complies  with  it.^Brinton  v.  Steele,  140  E  113. 

S  187  (Colo.)  If  relator  is  not  entitled  to  have 
warrants  paid  out  of  revenue  for  the  fiscal 
year  beginning-April,  1913,  as  he  seeks  to  have 
done,  the  question  of  the  validity  of  the  warrants 
need  not  be  determined  on  mveaL— Ostlmx  t. 
People^  140  P.  17a 

MANSLAUGHTER. 

See  Homidda.  f  34. 

MARRIAGE. 

See  Adultery,  |  14;  Divoroe;  Statatea,  |  219. 

S  50  (Wash.)  In  a  proceeding  to  establish  that 

Setitioner  was  the  wife  of  decedent  evidence 
eld  insufficient  to  show  that  the  parties  had 
ever  been  marriedv— In  re  Enos'  Bstate,  140  P. 
676. 

8  62  (Or.)  The  allowance  to  a  wife  of  money 
for  her  livmg  expenses  and  a  surgical  operation 
pending  a  suit  to  have  the  marriage  declared 
void  is  not  aathorized  jbw  U  O.  L.  H  Sll-nS, 
7040,  7041.-Taylor  v.  Taylor,  140  P.  999. 

The  court  cannot  order  a  payment  for  the 
support  of  the  wife  pending  suit  to  have  the 
marriage  declared  voia,  in  the  absence  of  statu- 
tory provision  therefor. — Id. 

Where  the  vrife,  in  a  suit  by  the  husband  to 
declare  the  marriage  void,  hais  incurred  attor- 
neys' fees  and  other  expenses,  the  court  may 
compel  the  husband  to  pay  them,  and  refuse 
a  nonsnit  until  be  has  paid  them,  though  the 
order  be  made  after  the  eervieei  are  rudered. 
—Id. 

An  allowance  to  the  wife  of  $2,500  attorneys* 
fees  after  a  hard  contest  of  an  application  to  set 
aside  a  decree  declaring  a  marriage  void,  the 
hnstmnd  being  worth  a  million  dollars.  Is  not 
an  abase  of  toe  court's  discretion. — Id. 

MARSHALS. 

See  United  States  Manihsli 

MASTER  AND  SERVANT. 

See  Adultei7>  1  14;  Appeal  and  Error,  |<  171, 
1050,  1066;  Courts,  {8;  Death,  |{  7.  11,  18, 
25,  83,  95,  96;  Larceny,  f  62;  Mines  and 
Minerals,  |  U4;  Belease,  i  67;  Trial,  H 
199.  242. 

I.  THE  BSI.ATIOB. 
(A)  CFwttom  mmA  BtaclstoBee. 

S  5  (Mont.)  A  miner  employed  by  a  coal  com- 
pany, and  paid  accordit^;  to  a  wage  scale  agreed 
on  by  mine  operators  and  rqnesentatlvea  <2  the 
miners  of  the  district,  Is  an  enqrioyA  of  the 
company  and  not  an  independent  contractor. — 
Mcinueas  t.  Republic  Coal  Qof  "  ~ 
Digitized  by 
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f  6  (Gkl\  Brery  person  engaged  in  the  work 
of  another  is  preanmed  to  be  in  the  other's  em- 
plojauitr-OUaboma  Gity  Gonat  Co.  t.  Pep- 
pard,  140  P.  1081. 

(O  TermlnmttOB  and  Xllao]iMse> 

136  (CaLApp.)  One  employed  aa  a  trarelinc 
salesman  held  entitled  to  maintain  an  action  for 
his  salary  npon  bia  written  contract  of  employ- 
mentt  under  the  rale  permitting  an  action  for 
salary  ander  such  a  contract,  where  there  is  a 
reasonable  doabt  as  ta  whether  plaintiff  sbonld 
parsae  that  remedy  or  sue  for  damages  for 
breach  of  his  contract  by  his  wrongful  dis- 
charge.—Parr  T.  Baer,  140  P.  712. 

139  (CoIoApp.)  The  complaint,  In  an  action 
bv  a  servant  (or  breach  of  a  contract  of  em- 
ployment, Deed  not  allege  that  reasonable  effort 
was  made  to  secure  other  employment  and  fail- 
ed, or  that  other  employment  was  secured  and 
a  certain  sum  eamed.--School  Dlst  So.  8  in 
dear  Greek  County  t.  Naab,  140  P.  478. 

14!  (Colo.App.)  A.  servant  suing  for  breach 
of  a  contract  of  employment  may  charge  the 
detOidajtt  with  expenses  incurred  In  obtaining 
new  employment  for  the  unexpired  term,  and 
for  addftlcmal  necessary  expenditures  caused  by 
the  change  from  the  old  to  the  new  place  of 
employment— School  Dist  No.  3  in  CSear  Greek 
County  T.  Naab.  140  P.  473. 

m.  MAmsam  uabujtt  ros  nr. 

J1TBIB8  TO  SEBVAHT. 
(A)  HstBve  aB«  Bxt*mt  !■  Clett«val. 

1 92  (Or.)  A  steel  construction  compui^  was 
not  negligent  In  failing  to  have  a  physician  at 
a  point  where  it  had  12  employes,  having  ar- 
ranged for  the  serrices  of  a  physician  at  a 
town  8  miles  distant— MerriU  v.  Missouri 
Bridge  &  Iron  Go.,  140  P.  439. 

(B)  Tools,  Maeklnery,  Appllitnees,  and 
Plaeea  tor  WorlE. 

H  101  >  102  (Ner.)  The  master  must  furnish  a 
reasonably  safe  place  of  work.— Peterson  t. 
PittabuiY  SilveF  Peak  Qold  Mining  Co..  140 

P.  519. 

H  lOi,  102  (OkU  Where  a  lumber  company 
in  connection  with  its  business  operates  a  rail- 
road and  has  its  own  men  in  charge,  it  is  bound 
to  exercise  ordinary  care  to  provide  for  the  safe- 
ty of  its  servants  in  respect  thereto.— Frisco 
Lumber  Co.  v.  Spivey,  140  P.  157. 

K  101,  102  (Or.)  Electricity  is  a  dangerous  el- 
ement u>  Its  use  the  highest  degree  of  care 
Is  required  to  protect  employes  and  the  public. 
— McCIaugherty  v.  Rogue  Itiver  Blectnc  Co., 
140  P.  64. 

U  101,  r02  (Wash.)  Hie  rule  that  an  employ- 
er moat  use  reasonable  eare  to  maintain  a  rea- 
sonably safe  place  for  bis  workmen  means  that 

the  employer  must  not  expose  employes  to  dan- 
gers which  may  be  guarded  against  by  reason- 
able care  and  diligence.— Acres  v.  Frederick  it 
Nelson.  140  P.  370. 

IS  101, 102  (Wash.)  An  employer  must  exer> 
rise  reasonable  care  to  furnish  a  reasonably 
safe  place  of  work.- Mattson  v.  Eureka  Cedar 
Lumber  &  Shingle  Co.,  140  P.  377. 

1103  (Wash.)  An  employer  may  not  escape 
liability  for  injury  to  an  employ^  who  fell  into 
an  elevator  shaft  while  being  repaired,  on  the 
theory  that  the  person  making  the  repairs  was 
an  independent  contractor. — Acres  v.  Frederick 
&  Nelson,  140  P.  370. 

1 103  (Wash.)  An  employer's  duty  to  furnish 
a  safe  place  of  work  is  n<nidelegabie.— Mattson 
T.  Eureka  Gedsr  Lumber  &  Shingle  Co..  140  P. 
377. 

f  106  (Okl.)  The  responsibility  to  its  servants, 
of  a  lumber  company  operating  a  railroad,  is  the 
same  as  In  respect  to  cars  of  ot^r  oompanias 
which  the  servants  are  oompdled  to  handle  aa 


In  respect  to  its  own.— Frisco  Lambar  Co.  t, 

Spivey,  140  P.  167. 

{1(9  (Or.)  Under  Bmi^oyers*  Liability  Law, 
the  furaisbing  of  switches  by  which  electrical 
current  may  be  turned  off  does  not  excuse  fail- 
ure to  comply  with  the  apedfle  raquirements  of 
tbe  statuteu-^cClaugherto  t.  Bogne  Biver  Elec- 
tric Co.,  140  P.  64. 

I  124  (Mont)  The  working  place  of  a  coal 
miner,  engaged  in  drilling  and  blasting  and  load- 
ing coal,  within  Coal  WJiing  Code,  Laws  1911, 
c.  120,  S  83,  is,  while  toadii^,  at  the  point  of 
loading,  and  while  drilling  and  blasting,  at  the 
face  of  the  entry  and  a  tunnel  turned  over  to 
the  mining  company  and  used  as  a  passageway 
is  not  a  working  place,  thongh  used  by  tbe  min- 
er in  his  work,  hut  tha  duty  of  inspecting  it  de- 
volves on  the  company's  foreman  by  section  7L 
— Mclnness  v.  RepubUc  Coal  Co^  140  P.  235. 

8  124  (Wash.)  An  emitfoyer  most  maintain  a 
reasonable  inspection  tn  the  place  of  work^ 
Mattson  v.  Eureka  Cedar  Lumber  A  Shingle 
Co.,  140  P.  877. 

1  127  (Mont)  Where  a  mining  oompany  and 
its  superintendent  and  assistant  foreman  and 
face  boas  knew  of  loose  rook  in  a  tunnel  used 
by  miners  in  carrying  on  their  work  long  enouf^ 
to  have  made  proper  examination  and  repairs, 
but  failed  to  do  so,  and  a  miner  was  injured  by 
failing  rock,  the  company  and  superintendent 
and  assistant  foreman  and  face  boss  were  liable 
under  Coal  Mining  Code  (laws  1011,  c  120,J| 
^,— HelnnesB  v.  Bepublic  Coal  Co..  140  P. 

CD)  WarnlnB  and  Instraotlnac  Servant. 

{153  (Wyo.)  If  a  servant  employed  to  work  in 
a  dangerous  place  may,  because  of  inexperience, 
fail  to  appreciate  the  danger,  it  is  the  master's 
du^  to  instruct  him.— Carney  Coal  Go.  t.  Bene- 
dict 140  P.  1013. 

(B)  Fellow  Servants. 

I  182  (CaL)  Under  Civ.  Code,  }  1970,  as 
amended  in  1907,  an  employer  held  liable  for 
injuries  caused  by  the  neglimnce  of  a  coem- 
ploy£  having  control  of  and  directing  the  work 
of  the  plaintiff.— Fonts  v.  City  ni  Loa  Angdea. 
140  P.  20. 

B  (85  (Wash.)  The  duty  of  an  employer  to 
use  reasonable  care  to  maintaio  a  reasonably 
safe  place  for  his  workmen  is  nondelegable,  and 
the  employer  is  liable  for  injuries  to  an  em- 
ploy 6  caused  by  the  negligence  of  a  fellow  em- 
ployti  in  the  performance  of  such  duty. — Acres 
V.  Frederick  ft  Nelson,  140  P.  370. 

{201  (Okl.)  Where  a  lumber  company's  em- 
ploy6,  engaged  in  checking  lumber  in  a  box  car 
without  knowing  that  other  cars  are  being 
switched,  is  injured  from  the  car  in  which  be  is 
at  work  being  struck  by  other  cars,  the  master 
is  liable,  though  the  accident  was  caused  by  the 
concurring  negligence  of  a  fellow  servant- 
Frisco  Lumber  Co.  T.  Spivey,  140  P.  157. 

Where  a  lumber  company's  foreman,  without 
warning  to  an  emploj^g  known  to  him  to  be 
checking  lumber  in  a  box  car,  directs  an  engi- 
neer to  make  a  drop  switch,  which  kicks  load- 
ed cars  against  tbe  box  car  and  Injures  the 
checker,  the  lumber  company  is  liable  though 
the  engineer  was  a  fellow  lerTaiit  of  the  cheoc- 
er.— Id. 

<F)  Rlalca  Asnmed  br  Serrant. 

I  204  (Kan.)  Assumed  risk  is  not  available  as 
a  defense  in  a  miner's  action  for  injuries  due  to 
the  defendant  mineowner's  failure  to  exercise 
the  care  required  by  statute  to  protect  miners 
from  falling  rock.— Macketta  t.  Missouri,  K.  iS; 
T.  By.  Co.,  140  P.  877. 

{204  (Or.)  The  Employers'  Liability  Act 
eliminates  the  defense  of  assumption  of  risk  in 
acticma  under  it.— McClangherty  v.  Rogna  River 
Electric  Gfc,  140  P.  64. 
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1 204  (Or.)  Emploven'  Liability  law.  }f  1, 
8,  elimiDatea  the  defense  of  assumed  risk  in  ac- 
tions withio  It. — McDaniel  t.  Lebanon  Lumber 
Co.,  140  P.  990. 

(206  (Wash.)  An  employ^  assume*  no  risks 
except  tfaose  reasonably  necessary  and  inci- 
dent to  bis  employment— Acres  T.  Frederick  ft 
Nelson,  140  P.  370. 

S  217  (Kan.)  That  an  employ^  Iiad  worked  for 

J ears  aoder  same  conditions  does  not  prevent 
is  recoTcring  for  negligence  in  the  master  in 
failing  to  provide  sumcieut  light,  though  there 
was  no  complaint  on  his  pirt,  nor  promise  to  re- 
pair.—Tecsa  V.  Sulzberger  ft  Sons  Co.,  140  P. 
105. 

1 217  Olont)  Where  a  coal  company  fldled 
to  exercise  reasonable  care  to  make  a  tunnel 
reasonably  safe  for  a  coal  miner  required  to  use 
it  in  carrying  on  his  work,  and  the  only  method 
of  detecting  danger  waa  by  sounding,  the  mere 
fact  tiiat  the  miner  made  a  visual  examination 
of  the  tunnel  and  found  it  safe  did  not  show 
that  he  assumed  the  risk  of  danger.— Mcln- 
ness  v.  Republic  Coal  Ca,  140  P.  ^35. 

1217  <Ner.)  A  miner  would  not  assume  the 
liak  of  injury  from  drilling  into  an  nnexptoded 
bole  left  In  that  condition  by  a  previona  shift 
of  workmen,  of  which  he  had  no  notice. — Peter- 
son V.  Pittsburg  Silver  Peak  Gold  Mining  Co., 
140  P.  619. 

S217  (Okl.)  Where  an  employe  engaged  in 
checking  lumber  in  a  box  car  does  not  know 
that  switching  is  being  done  on  the  same  track, 
be  does  not  assume  the  risk  of  injury  from  cars 
being  bumped  against  the  car  in  which  he  is 
working,  though  the  master  has  a  rule  against 
employes  working  in  cars  when  switching  is  be- 
ing done  on  the  same  track. — Frisco  Lumber  Co. 
V.  Spivey,  140  P.  157. 

S2I9  (Mont.)  The  risk  arising  from  the  fail- 
ure of  the  employer  to  exercise  reasonable  care 
to  make  a  place  safe  for  an  employ^,  and  so 
maintain  it,  is  not  assumed  by  the  employ^  un- 
less the  danger  is  obvious,  and  with  apprecia- 
tion of  the  risk  be  continues  at  work  without 
assurance  from  the  emplosrer  that  the  defect  will 
be  remedied.— Alelnneas  v.  Sepublic  Coal  Co., 
140  P.  235. 

S2I9  (Wash.)  An  employ^  who  is  put  to  work 
in  a  particular  place  by  the  master  does  not 
assume  the  risk  of  any  dangers  not  so  open  and 
apparent  as  to  be  discoverable  by  ordinary  ob- 
8ervation.r— Mattson  v.  Eureka  Cedar  Lumber  ft 
Shingle  Oa.  140  P.  377. 

(G)  Contrlbatorr  NeKllrence  Of  SevTamt. 

{228  (Kan.)  Contributory  negligence  is  not 
available  as  a  defense  in  a  miner's  action  for 
injaries  due  to  the  defendant  miueowner's  fail- 
ure to  exercise  the  care  required  by  statute  to 
protect  miners  from  falling  rock. — ^Macketta  v. 
Missouri,  K.  &  T.  Ry.  Co.,  140  P.  877. 

9  228  (Kan.)  Contributory  negligence  is  not 
available  as  a  defense  in  a  miners  action  for 
injuries  proximately  reaulting  from  the  defend- 
ant mineowner's  failure  to  furnish  sufficient 

6ropB  of  suitable  length,  as  required  by  Gen. 
t.  1909,  {  4!)S7.— Ricci  v.  Cherokee  ft  Pitts- 
burg Coal  &  Mining  Co.,  140  P.  884. 

{238  (Kan.)  Where  plaintiff,  repairing  a 
roof,  walking  backwards,  struck  an  18-inch  fire 
wall  and  fell  over,  the  danger  being  open  to 
common  observation  and  as  fully  known  to  him 
as  to  his  employer,  the  latter  was  not  liable  for 
the  resulting  injuria. — Smith  v.  Beaaley,  140 
P.  892. 

(B>  AetloM. 

{  250>/4  (New,  vol.  15  Key-No.  Series]  (Wash.) 
A  common-law  action  for  personal  injuries  to 
an  employ^  which  occuitckI  in  another  state 
and  could  have  been  enforced  therein  may  t>e 
maintained  in  this  state  notwithstanding  the 
Industrial  Insurance  Law  (Lews  lUll,  c.  74), 
in. view  of  section  8,  since  to  construe  the  act 
as  declaring  a  publte  policy  against  such  ac- 
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tions  would  violate  federal  Const,  art  4,  |  2.— 
Reynolds  v.  Day,  140  P.  681. 

{  250%  [New,  vol.  16  Key-No.  Series]  (Wash.) 
An  employer  who  relies  on  the  Industrial  In- 
surance Law  must  plead  andprove  a  compli- 
ance with  the  law.— Acres  t.  H^eriA  ft  Nel- 
son, 140  P.  S70. 

i  256  (Wash.)  A  complaint  fbr  Injuries  to  a 
railroad  employ^  hM  to  sufficiently  allege  that 
the  accident  happened  on  a  branch  line  en- 
gaged in  interstate  commerce,  bo  as  to  bring 
the  case  within  the  f^erid  Employers'  Uabil- 
Ity  Act.— Smith  v.  Northern  Pac  Ry.  Co.,  140 
P.  685. 

f  259  (OkL)  Petition  In  employe's  action  for 
injuries  held  to  state  a  cause  of  action  based 
on  concurring  negligence  of  a  fellow  servant 
and  of  the  master. — ^Frisco  Lumber  Co.  t.  Spiv- 
ey, 140  P.  157. 

{265  (Wash.)  The  burden  is  on  an  employ^, 
suing  for  a  [wrsonal  injury  negligently  inflicted, 
to  make  it  appear  more  probable  ttiat  tlie  injury 
came  in  whole  or  in  part  from  the  employer's 
negligence  than  from  any  other  cause. — Acrea  t. 
Frederick  &  Nelson,  140  P.  370. 

8  276  (Kan.)  Evidence  held  to  Justify  a  find- 
ing that  ne^hgence  of  an  employer  in  not  pco- 
vioing  sufficient  light  was  the  piwdmate  cause 
of  an  injury  to  an  employ^.— Teoa  &ilzberg- 
er  &  Sons  Co.,  140  P.  ld5. 

{  276  (Wash.)  In  an  action  for  injuries  to  an 
employ^  falling  into  an  elevator  shaft,  evidence 
held  to  show  that  the  proximate  cause  of  tbe 
injury  was  the  negligent  failure  of  the  employer 
to  maintain  the  gates  in  condition  to  work  an- 
tomfltically.— Acres  r.  Frederick  A  Nelson,  140 
P.  370. 

I  276  (W ash.)  Evidence,  in  an  employe's  ac- 
tion for  personal  injuries  by  lumber  falling  up- 
on him,  held  to  sustain  a  finding  tliat  the,  lum- 
ber fell  because  insecurely  piled  and  braced, 
and  because  of  the  vibration  of  the  shed  due  to 
tbe  machinery.— Mattson  v.  Eureka  Cedar  Lum- 
ber ft  Shingle  Co.,  140  P.  377. 

1 278  (Idaho)  Evidence  in  a  log  decker's  ac- 
tion for  injuries  from  being  knocked  off  tbe 
deck  by  a  "gunning"  log,  held  to  sustain  a  ver- 
dict for  plaintiff  based  on  a  finding  that  defend- 
ant was  negligeuL— Swanstrom  v.  Frost,  140 
P.  1105. 

{ 278  (Kan.)  Evidence  held  to  sustain  a  find- 
ing that  the  plaintiff  miner's  injuries  were  due 
to  the  defendant  mineowner's  negligent  failure 
to  exercise  the  care  required  by  statute  to  pro- 
tect miners  from  falling  rock.— Macketta 
Missouri,  K.  &  T.  Ry.  Co.,  140  P.  877. 

5  278  (Kan.)  Evidence,  in  a  miner's  action  for 
injuries,  held  to  sustain  a  finding  that  the  plain- 
tiff's injury  was  due  to  the  defendant  mine- 
owner'a  negligent  failure  to  furnish  props  of  a 
suitable  lengto,  as  required  by  Gen.  St.  1009,  I 
4987.— Rlcci  V.  Cherokee  ft  Pittsburg  Coal  ft 
Mining  Co.,  140  P.  884. 

{278  (Or.)  In  an  action  against  a  lime  cxau- 
pany  and  an  independent  contractor  for  death 
of  an  employe  of  the  contractor,  evidence  held 
not  to  show  negligence  of  either  defendant  caus- 
ing the  crushing  of  decedent's  fingers  by  a  steel 
beam.— Merrill  v.  Missouri  Bridge  ft  Iron  Co., 
140  P.  439. 

In  an  action  against  a  lime  company  and  an 
independent  contractor  for  death  of  the  con- 
tractor's employ^,  evidence  held  not  to  show 
that  the  giving  of  poison  to  decedent  was  tbe 
result  of  the  negligence  of  either  defendant.— Id. 

I  285  (Wyo.}  Whether  the  negligence  of  the 
master  in  foiling  to  warn  an  inexperienced  coal 
miner  was  the  proximate  cause  of  the  injury 
held,  under  tbe  evidencfc  for  the  jury.— Carney 
Coal  Ca     Benedict,  IW  P.  1013. 

{ 286  (Or.)  It  was  a  question  for  the  jury 
whether  it  was  negligence  of  defendant  to  per- 
mit an  electric  switch  to  be  oint,of  repait.  or  to 
permit  old  polei  t(b,^j^f^  %»S©€m'es 
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repair.— Fsmll  t.  SatberUn  Land  &  Water  Co., 
140  P.  99a 

S  286  (Wash.)  In  an  action  for  iajurlu  to  an 
«nipIoy4  falllns  into  an  elevator  abaft,  evidence 
of  the  emptoTcr'a  n^Ugent  failure  to  prwerly 
light  tlie  floor  held  for  Qie  jnrr.— Acraa  t.  Fred- 
erick ft  Nelson,  140  P.  370. 

1 286  (Wash.)  In  an  action  for  injuries  to  an 
employ^  by  lumber  falling  upon  him  claimed  to 
have  been  caused  by  the  lumber  having  been 
insefurely  piled,  and  by  the  vibration  of  the 
shed,  evidence  held  to  make  it  a  jury  question 
whether  pluintlff  was  furnished  with  a  reason- 
ably safe  place  of  work. — Mattson  v.  Bureka 
Cedar  LumWr  ft  Shingle  Co.,  140  P.  377. 

1286  (Wash.)  In  an  action  for  injuries  to  an 
employ^,  evideace  held  to  justify  submission  to 
the  Jury  oC  the  isaae  of  ttie  employer*t  DegH- 
aence.— Smith  v.  Northern  Pac.  Ry.  Co.,  140  P. 
68h. 

g  286  (Wyo.)  The  (luestion  of  the  master's 
negligence  is  for  the  jury,  unless  the  testimony 
is'  withoat  conflict  and  is  aacta  that  reKsonable 
men  could  not  differ  thereon. — Carney  Cbal  Co. 

T.  Benedict.  140  P.  1013. 

The  Question  whether  the  master  was  negli- 
gent in  failing  to  inntruct  an  inexperienced  coal 
miner  held,  under  the  evideace,  for  the  jury. 
—Id. 

{288  (Wash.)  An  employ^  does  not  assume, 
as  a  matter  of  law,  tbe  risk  of  going  tlirough  a 
passaceway  provided  by  the  employer. — Acres 
V.  Frederick  &  Nelson,  140  P.  370. 

1288  (Wyo.)  Whether  a  servant  assumed  the 
rtEU,  is  generally  a  question  of  fact  for  the  jury, 
and  the  court  cannot  declare  thst,  as  a  matter 
of  law,  it  was  an  obvious  risk,  unless  tbe  evi- 
dence BhowB  without  conflict  that  an  ordinarily 
prudent  man  would  have  noticed  it. — Carney 
Coal  Co.  V,  Benedict,  140  P.  1013. 

In  a  personal  injury  action  by  an  inexperi- 
enced coal  miner,  held,  that  be  could  not,  as  a 
matter  of  lew  be  declared  to  have  assumed  the 
risk  of  the  fall  of  a  loosened  piece  of  cool,  which 
could  not  be  dislodged  when  pried  upon.— Id. 

§289  (Or.)  Evidence  held  to  present  a  qnes- 
tioD  for  the  jury  whether  plaintiff  knew  or  ought 
to  have  known  of  the  defective  condition  of  tbe 

Sile  which  fell,  causing  his  injuries. — Powell  v. 
otherlin  Land  &  Water  Co.,  140  P.  99a 
A  motion  for  instrncted  verdict,  based  on  the 
defense  that  plaintiff  was  the  foreman,  upon 
which  there  was  a  dispute  in  the  evidence,  was 
properly  denied, — Id. 

{289  (Wash.)  An  employ^  held  not,  as  a  mat- 
ter of  law,  euilty  of  contributory  negligence  so 
as  to  preclude  a  recovery  for  injuriea  by  falling 
into  an  unguarded  elevator  shaft. — ^Acres  v. 
Frederick  &  Nelson,  140  P.  370. 

S289  (Wash.)  In  an  employe's  action  for  tOr 
juries  by  piled  lumber  falling  upon  him,  evi- 
dence held  to  make  It  a  jury  question  whether 
plaintiff  exercised  due  care  in  working  without 
inspecting  tbe  lumber  to  determine  the  safety 
of  the  place.— Blattson  t.  Bureka  Cedar  Lumber 
ft  Shingle  Co.,  140  P.  377. 

5  289  (Wyo.)  Tbe  question  of  tbe  servant's 
contributory  negligence  is  for  the  jury,  unless 
the  testimony  is  without  conflict,  and  is  such 
that  reasonable  men  could  not  differ  thereon.— 
Garney  Coal  Co.  v.  Benedict,  140  P.  1013. 

S  291  (Or.)  In  an  action  for  death  of  a  servant 
in  a  sawmill,  an  instruction  as  the  effect  of  a 
factory  certificate  as  evidence,  and  that  it  is 
exclusively  for  the  jury  to  determine  whether 
plaintiff  has  made  out  a  case,  is  not  error, 
though  L.  O.  L.  §  5046,  makes  the  certificate 
prima  facie  evidence  of  compliance  with  statute. 
— McDaniel  v.  Lebanon  Lumber  Co.,  140  P. 
990. 

f297  (Cal.)  In  an  action  for  Injuries  to  an 
employ^,  a  special  verdict  kM  not  inconsistent 
with  the  general  verdict,  within  Code  Olv.  Proe. 


I  and  Jndnient  waa  piopraly  randered  on 
the  general  verdict.— Fonts  r.  (%tr  of  Im  An- 
geles, 140  P.  ao. 

IV.  I.XABIUTIES  FOR  XNJVKIE8  TO 
THIBD  PERSONS. 

<A)  Acts  o*  OmlBMloiM  of  8ervmn4. 

{302  (Cal.)  Defendant  electric  company  held 
liable  for  the  negligence  of  the  driver  of  Its 
truck,  while  he  was  bringing  the  automobile 
of  another  of  defendant's  employes  to  defend- 
nnt  s  repair  shop,  pursuant  to  orders  of  de- 
fendant a  general  storekeeper,  to  whose  orders 
the  dnver  was  sabject,  as  against  an  objection 
that  the  driver  was  not  then  engaged  in  de- 
fendant's business.— Chamberlain  v.  Southern 
California  Edison  Co.,  140  P.  25. 

8  304  (Okl.)  A  master  is  liable  for  the  neg- 
ligence of  his  agent  resulting  in  the  death  of  an 
employe,  though  he  did  not  snow  of  or  author- 
ise the  particular  acta  complained  of.— Okla- 
homa City  Const.  Co.  v.  Peppard,  140  P.  1064. 

(B)  Work  of  ImdopendvMt  ContVMtov. 

{318  (Okl.)  Where  a  contractor  undertakes 
in  geneml  terms  to  do  work,  and  the  employer 
reserves  the  .power  to  direct  what  shall  be  done, 
and  how,  the  latter  is  liable  for  negligence  of 
the  former  resulting  in  the  death  o(  one  engaged 
m  the  work.— Oklahoma  City  Const  Co.  v. 
paid,  140  P.  1084. 

{318  (Wash.)  An  independent  contractor  is 
one  who  exercises  an  independent  employment 
and  is  responsible  to  his  employer  only  for  the 
resultK  of  his  work,  and  not  as  to  the  means 
whereby  it  is  accomplished,  and  the  operation 
of  the  rule  is  not  qualified  by  a  reservation 
which  gives  the  employer  the  right  to  sopervlw 
the  work  to  ascertain  whether  It  Is  within  tlw 
contract.— Watson  v.  Heda  Mining  Co.,  140  P. 
317. 

1 318  (Wash.)  A  contractor  who  was  engaged 
in  the  construction  of  a  subway  for  a  railroad 
company,  under  a  contract  which  required  the 
work  to  be  done  nnder  the  direction  of  the 
railroad  engineer,  and  subject  to  his  control, 
was  not  an  independent  contractor,  and  the 
railroad  company  vaa  liable  for  his  acts.— B. 
Schade  Brewing  Co.  v.  Chicago,  M.  ft  P.  S.  By. 
Co.,  140  P. 

(O)  Actions. 

{ 332  (Or.)  In  an  action  against  a  railroad 
for  injuries  by  a  watchman  in  making  an  ar- 
rest, allegations  in  the  answer  justifying  the 
acts  of  the  watchman  were  sufficient  to  go  to 
the  jury  on  the  question  whether  the  company 
ratlned  the  acts  so  as  to  authorize  punitive 
damages.— Socibor  v.  Oregon-Washington  B. 
ft  NavigaUon  Co.,  140  P.  629. 

{332  (Wash.)  Where  a  contract  for  the  do- 
ing of  certain  work  is  certain  and  definite,  the 
question  whether  tbe  person  operating  therenn- 
der  is  an  Independent  contractor  ia  for  tho 
court,  but  if  the  terms  are  doubtful,  or  are  ren- 
dered 80  by  the  introduction  of  parol  evidraee, 
the  question  is  generallv  for  the  jury.— Watson 
V.  Hecia  Mining  Co.,  l40  P.  317. 

Whether  a  person  engaged  in  the  construction 
of  a  mine  shaft  was  an  independent  contractor 
or  a  servant,  and  whether  plaintiff  was  guilty 
of  contributory  negligence,  held  for  the  jury. 
-Id. 

MEASURE  OF  DAMAGES. 

See  Damagss,  |{  96»  IIS. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  {{  104, 1122 ;  Interest,  f 
19 ;  Limitation  of  Actions,  I  130 ;  Mines  and 
Minerals,  »  112,  114;  Mortgages,  {  161: 
Municipal  Corporations,  |  873 ;  Principal  and 
Surety,  {  06. 


Tot  esBflB  In  Dee.  Dig.  ft  Am.  Dig.  Say  Ho.  Series  ft  XnOasM 
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S  13  (OkL)  A  laborer's  or  materialman's  lien 
authorised  by  St  1893,  8  4627  (Rev.  Lews  1910, 
S  3862),  wiU  not  attach  to  real  property  of  a 
munieipalitr  tued  for  public  porpons.— Qloyd 
T.  MoirU,  140  P.  1149. 

n.  BIGHT  TO  XtEN. 
(A)  Ifatnre  of  ImproTememt. 

8  23  (Cal-App.)  Under  Code  Civ.  Proc.  1 1183, 
it  is  not  a  prerequisite  to  a  lien  that  the  owner 
receive  a  benefit  from  the  labor  dcme  or  the 
materials  funnlsbed.— H^wood  Interior  Co.  t. 
Boll,  140  P.  702. 

§  26  (Cal.App.)  Lerelinr  and  waxing  a  floor 
so  aa  to  render  it  suitable  for  dancing  is  an 
alteration  of  the  building  within  Code  Oir. 
Proc  8  1183.— Hardwood  Interior  Co.  t.  BuQ, 
140  P.  702. 

<1D}  BmbooKtraetors       and  CoBtraetors* 
WorlUKttn  and  Materialman. 

ills  (Cal.)  Mechanic's  Hen  dalmanti,  who 

have  not  serred  notice  on  the  owner  to  with- 
hold payment  from  the  contractor,  cannot  com- 
the  owner  to  pay  them,  in  addition  to  the 
day  payment  m  25  per  cent,  amounts  of 

Erlor  payments  earned  by  the  contractor  on  or 
efore  completion,  but  advanced  to  him  by  the 
owner  before  they  were  due  under  the  contract 
—Pacific  Sash  &  Door  Co.  v.  Elderton,  140  P. 
247. 

m.  PROCEEDINGS  TO  PERFECT. 

8  132  (Cal.)  Where  tbe  andlsputed  evidence 
showed  that  an  owner  lived  in  tbe  building  from 
January  1,  1909,  and  there  was  no  work  done 
on  it  from  that  date  until  some  time  in  April 
following,  a  finding  that  there  was  no  cessa- 
tion of  labor  for  30  consecutive  days  was  un- 
supported and,  under  Code  Civ.  Proc.  8  1187, 
as  existing  in  1909,  the  cessation  of  work  for 
30  days  and  occupation  of  the  building  by  the 
owner  set  the  time  running  within  whidi  to 
file  a  claim  for  Uen. — Sunset  Lumber  Co.  t. 
Bacbelder,  140  P.  3S. 

XV.  OPERATZOM  AND  EFFECT. 
<A)  Amount  and  Bztent  of  Lien. 

S 161  (CaLAppO  Under  Code  Civ.  Proc.  8 
1183,  providing  for  a  mechanic's  lien  "for  the 
value"  of  the  labor  or  materials  furnished,  the 

Jibrase  "for  the  value"  means,  in  tiie  absence  of 
rand,  the  agreed  value  in  cases  based  upon 
eonttaet— Hardwood  Interior  Co.  t.  Ball,  140 
P.  702. 

inX  ENFORCEMENT. 

1 277  (Cal.App.)  The  fact  that  a  notice  of  lien 
sjwaks  of  the  work  detailed  therein  as  an  im- 
provement held  not  to  create  a  substantial  vari- 
ance from  proof  showing  the  leveling  and  wax- 
ing a  floor  so  as  to  make  it  suitable  tor  dancing. 
—Hardwood  Interior  Co.  v.  BuU,  140  P.  702. 

8  290  (Cal.)  Since  lien  claimants,  not  serving 
notice  on  the  owner  to  withhold  payment  can- 
not compel  the  owner  to  pay  them,  in  addition 
to  the  statutory  25  per  cent.,  amounts  of  prior 
payments  earned  by  the  contractor  bat  advanc- 
ed by  the  owner  before  such  amounts  were  due 
under  the  contract,  s  finding  against  defendant 
owner's  allegation  that  each  of  the  contract 
payments  was  made  when  it  was  payable  under 
the  contract  may  be  disregarded  as  immaterial. 
—Pacific  Sash  ft  Door  Go.  v.  Elderton,  140  P. 
247. 

MILEAGE. 

See  Witnesses,  |  29. 

MINES  AND  MINERALS. 

See  Ilvldence,  8  B13;  Mandamus,  8  16;  Neg- 
ligence, 8  88;  Pmrties,  f  6;  Quieting  Title,  H 
2f  36,  4C 
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X.  FUBUO  — f  ■MHAT^  XAKDS. 
(B)  Iioeatlon  and  Ae««lal«l*B  of  (Oalnu. 

80  (OoloJlpp.)  The  location  of  a  mining 
claim  most  be  made  upon  some  part  of  tba  pub- 
lic mineral  domain  not  already  located. — ^Emer- 
son V.  Akin,  140  P.  481. 

8  10  (ColcApp.)  Under  tbe  statute  regnlring 
the  locators  to  post  at  the  point  of  discovery  a 
plain  sign  or  notice,  a  location  notice  written 
on  a  piece  ct  white  paper  placed  on  a  stidf 
and  partly  covered  by  a  rock  to  prevent  It  from 
blowing  away  cannot,  as  a  matter  of  law,  be 
held  insufiScient— Emerson  v.  Aldn,  140  P.  48L 

8  24  (Colo  App.)  The  abandonment  of  a  min- 
ing location  is  a  oiatter  of  intention  and  nay 
be  proven  by  the  acts  of  the  original  owner,  as 
well  as  by  his  words  and  statomeota — Emerson 
T.  Akin,  140  P.  481. 

8  26  ^CoIcApp.)  Where  the  owner  of  a  min- 
ing claim  abandoned  part  of  it,  his  re-location 
of  another  claim,  which  included  part  of  tbe 
abandoned  claim,  is  good ;  it  not  appearing  that 
tbe  abandonment  was  with  any  fraudulent  pur- 
pose.—Einerson  V.  Akin,  140  P.  481. 

H.  TITI^  CONTETANCE8,  AND 
CONTRACTS. 

(O)  Leases,  Lloenses,  and  Contraets. 

173  (CsL)  A  lease  of  oil  bearing  property 
heid  not  merely  an  oil  lease,  but  a  lease  on  tlw 
land  itself.— ralne  t.  Onarantj  Oil  Co.,  140  P.  1. 

In  an  action  fbr  damages  growing  out  of  an 
oil  lease,  evidence  Aeld  to  sustain  a  finding  that 
the  lessee  was  never  placed  in  posKosion  of  tlie 
property. — Id. 

873  (OkL)  Where  the  object  of  an  oil  lease 
is  to  obtain  a  benefit  for  both  parties,  both  are 
twund  by  what,  under  the  circumstances,  would 
be  reasonably  expected  of  an  operator  of  ordi- 
nary prudence,  having  regard  to  the  interest  of 
both.— Indiana  Oil,  Oas  4b  Developmoit  Co.  v. 
McCrory,  140  P.  610. 

1 78  (Okl.)  A  lease  heU  to  contain  an  Im- 
pifed  covenant  by  tbe  lessee  that,  If  oil  or  gas 
or  both  were  found  in  paying  quantities,  the 
work  of  development  and  construction  would 
be  ooutinued  witu  reasonable  diligence. — Indiana 
Oil,  Gas  &  Development  Co.  t.  McCrory,  140 

P.  eia 

A  forfeiture,  though  ordinarily  not  enforceable 
In  equity,  will  be  so  enforced  when  this  is  more 
consonant  with  the  princi[jleB  of  justice  than 
would  be  the  withholding  of  equitable  relief. 
—Id. 

Equity  will  decree  the  forfeiture  of  an  oil 
and  gas  lease  for  breach  of  an  implied  cove- 
nant to  diligently  operate  and  develop  tJie 
property,  where  the  particular  drcunutaneea 
show  that  such  forfeiture  will  effectuate  ]u*- 
tice.— Id. 

A  lessor  seeking  cancellation  of  an  oil  and 
gas  lease  after  breach  <^  an  implied  covenant 
must  come  with  clean  hands  and  act  -wVOl  rea- 
sonable diligence  after  discovery  ol  his  rtgAt 
to  the  forfeitore.— Id. 

Damages  for  breach  of  an  implied  covenant 
of  an  oil  and  gas  lease  are  not  recoverable.  In  a 
suit  to  cancel  tbe  leaae,  where  the  measure  of 
damagea  is  uncertain,  vague,  and  indefinite^ 
-Id. 

m.  OPERATION  OF  MINES,  Q1TAR* 
RIES,  AND  WEIXS. 

(B)  Hlninar  Partnerslilvs  and  Companies. 

899  (Wash.)  Under  grubatake  contract  pro- 
viding for  a  division  all  tbe  proceeds,  that 
wages  earned  should  be  treated  aa  proceed*,  and 
for  its  continuance  while  defendant  was  in  Alas- 
ka, held,  the  "proceeds"  meant  net  proceeds, 
and  that,  where  defendant  finally  returned  sfa^k 
and  pennilera,  plaintiff  could  not  recover. — 
Troutman  T.'?ol£^g,J40^f.  QoOgTe 
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(C)  Rlckta  M<  I^labllltlea  1a«l««mt  t« 

I  1 12  (Ner.)  The  lien  law  for  secnrint  pi^T- 
ment  for  labor  on  mlnlnif  property  la  not  to  be 
CO  na trued  strictly,  aa  in  derogation  of  common 
Inw,  but  liberally,  u  remediaL— Feno  t.  Ba^ 
Min.  &  HIIL  Co.,  140  P.  S27. 

f  1 14  (Nev.)  Thi  statute  giving  risht  <tf  Hen 
to  both  coQtractora  and  laborers,  a  lien  claim 

Sainat  mining  property  ia  not  Told  for  joinder 
a  claim  of  Ueu  under  a  contract  of  employ- 
ment by  the  day  with  one  under  a  contract  of 
employment  for  a  specified  amount  of  work,  at 
an  agreed  price  per  foot;  the  work  being  con- 
ttnaons  and  of  the  aame  character  under  both 
contracts.'— Ferro  v.  Bargo  Min.  &  Mill.  Co..  140 
P.  527. 

Where  under  a  joint  contract  of  two  for 
work  on  mining  property,  half  the  contract 
price  is  to  be  pi^  each  severally,  they  need 
not  Join  in  a  lien  claim,  bat  one  of  tb^  may 
alone  file  such  a  claim  for  half  tiie  amount. 
—Id. 

I  1 1 9  (Idaho)  An  excavation  made  by  a  min- 
er in  the  prosecution  of  bis  work  is  not  of  It- 
aelf  a  nnisance  such  as  would  charge  falm  with 
n^igence.— Strong  v.  Brown,  140  P.  778. 

Where  a  miner  makes  an  excavation  on  min- 
eral lands,  and  live  stock  running  at  large  on 
the  public  domain  axe  injured  by  faUing  Into 
same,  he  is  not  liable^  titongh  he  has  not  fenced 
the  excavadoQ. — Id, 

MINISTERS. 

See  BeUgions  Bocieties,  |  ?r. 


MINORS. 


Bee  Infaati. 


MISREPRESENTATION. 

Bee  Bzecatiou,  I  433 ;  False  Pretenses ;  Fraud ; 
Partnership.  |  103;  Payment:  heading,  I 
248;  Principal  and  Surety,  {  88;  Sabscrip- 
tbne,  t  & 

MISTAKE. 

See  Banks  and  Banking,  |  189;  Contracts,  ( 
88 ;  Limitation  of  Actions.  {  187 ;  B^orma- 
tlon  of  Instmmenta,  ||  25,  86.  Vendor 
and  Furdiaaer,  i|  31,  308. 

MODEL  TRAINING  SCHOOLS. 

BeB  Schools  and  School  Districts,  |  18; 

MONEY  PAID. 

Bee  Payment 

f  I  (OaLApp.)  Where  a  vendor  agreed  to 
pay  a  sum  to  a  si>ecified  fund  on  the  purchaser's 
paying  tiie  price  on  delivery  of  the  deed  and  cei- 
tiucate  of  title,  a  payment  of  the  agreed  sum 
by  the  purchaser,  without  reouest  of  the  vendor 

grior  to  and  independently  or  the  closing  of  the 
ransactioa  of  a^e,  was  a  voluntary  payment 
wMch  he  could  not  recover  from  the  vendor  on 
the  vendor's  failing  to  show  clear  title. — See- 
■ions  T.  MUler,  140  P.  44. 

MORTGAGES. 

See  Appeal  and  Error,  |  164:  Chattel  Mort- 
gages ;  Constitutional  Law,  |  140 ;  Deeds,  SS 
151,  15S;  Husband  and  Wife,  SS  254,  270; 
Judgment,  U  489,  501:  Mandamus,  f  82; 
Pleading,  J  1&6;  Quieting  Title,  S  14;  Tax- 
ation, S  213. 

X.  aBQUXBITES  AHD  TAUSITT. 

(A)  Hmtmrm  amd  Bseemtlala  of  OonTeraaoea 
mm  Boevrltr. 

i26  (WaalL)  When  W.  advanced  |8.000  to 
Miable  If.  to  parchaae  land  from  N.,  nnOer  an 


agreement  fitat  HQs  should  be  conveyed  to  W. 
and  wife,  until  such  sum  was  repaid,  and  that 
W.  and  wife  should  execute  a  mortgage  to  M. 
to  secnre  the  balance  of  thepnrchase  price,  the 
execution  ot  the  deed  to  W.  and  wife  was  a 
sufficient  consideration  for  their  note  and  mort- 
gage.—Nance  T.  Woods,  140  P.  823. 

S  32  (Mbnt)  Where  a  deed,  absolute  In  form, 
is  given  by  a  debtor  to  his  creditor,  if  the  in- 
debtedness remains  uncanceled,  the  conveyance 
Is  treated  in  equity  as  a  mortgage,  thougn  the 
grantee  may  not  regard  it  aa  such.— Gibeon  t. 
Morris  State  Bank.  140  P.  76. 

Where  an  absolute  deed  la  givoi  by  a  debtw 
to  his  creditor,  and  It  appears  tliat  the  ante- 
cedent debt  has  been  cancded,  the  retention  ot 
the  evidence  of  the  debt  by  the  grantee  may  be 
explained,  bat,  if  the  indebtedness  is  not  can- 
celed and  proceedings  are  instituted  to  enforce 
it,  no  explanation  can  avoid  the  conclusion  that 
the  deed  was  security  only,  and  not  an  abso- 
lute conveyance. — Id. 

S32  (Wash.)  Whether  an  instrument  Is  a 
deed  or  a  mortgage  is  determined  at  the  incep- 
tion of  the  transaction;  the  intention  of  the 
parties  determining  its  nature.— Beverly  v.  Da- 
vis, 140  P.  696. 

An  action  to  have  a  deed  absolute  on  its  face 
declared  a  mortgage  Is  founded  on  fraad,  and 
the  fullest  inquiry  is  permissible  to  ascertain 
the  intention  of  the  parties.— Id. 

S  36  (Mont)  The  burden  Is  upon  him  who  al- 
leges that  an  absolute  deed  is  a  mortgage  to  es- 
tablish that  fact  by  clear  and  convincing  evi- 
dence, but  the  burden  is  sustained  by  showing 
that  the  debt  for  which  the  conveyance  was 
executed  remains  uncanceled,  and  is  treated  as 
an  existing  indebtedness.— Gibson  v.  Morris 
State  Bank.  140  P.  76. 

{36  (Wash.)  It  is  presumed  that  a  deed  al>- 
ute  on  its  face,  with  an  option  to  repnr^ 
chase,  is  what  it  purports  to  be,  so  that  one 
asserting  that  it  was  intended  as  a  mortgage 
mnst  prove  his  assertion  bj  clear  and  cooTlncing 
evidence.— Bererty  r.  Davu,  140  P.  686, 

S  38  (Mont)  In  a  suit  to  quiet  title,  ori^nally 
instituted  as  a  snit  to  foreclose  a  mortgage, 
evidence  held  to  clearly  preponderate  against  uie 
finding  of  the  judge  that  a  deed  given  by  the 
owner  of  land  to  a  bank  to  which  he  was  aeav- 
ily  indebted  was  intended  to  be  absolub^  and 
not  as  a  further  security  for  the  debt— Gibeon 
T.  Morris  State  Bank,  140  P.  76. 
S  38  (Wash.)  While  the  existence  of  a  written 

S remise  to  repay  money  advanced  is  strong  evl- 
ence  in  determining  whether  an  instrument 
was  a  deed  or  mortgage,  it  is  not  conclusive 
that  a  personal  debt  exists,  since,  if  a  loan  is 
shown,  an  implied  promise  to  repay  arises  there- 
from.—Beverly  V.  Davis,  140  P.  696. 

Elvidence  held  to  sustain  a  finding  that  a 
deed  absolute  on  its  face,  with  an  option  to 
repurchase,  was  intended  as  a  mortgage.— Id. 

m.  OOHSTBtrCTIOM  AMD  OPBBAi- 
TION. 

fO)  PMyerty  Uortsasced,  and  Kstatee  •( 
Parties  Therein. 

S  144  (Kan.)  A  person  purchasing  land  in- 
cumbered by  a  mortgage  which  he  does  not 
assume  may  acquire  a  tax  deed  to  the  land, 
which  will  extinguish  the  mortgagee's  rights  if 
the  land  be  not  redeemed  and  no  action  is 
brought  to  set  aside  the  tax  deed  within  five 
years  as  reouired  by  Gen.  St  1009,  8  9483. — 
Zo^  T.  Nebraska  Mortgage  Co.,  140  P.  856. 

(D)  Uea  and  Prlorltr* 
(151  (CaL)  Where  a  materialman's  Uen  was 
not  filed  within  the  time  prescribed  by  Code  Qv. 
Proc.  S  1187,  as  existing  in  1909,  a  mortgage, 
executed  by  the  owner  after  the  materiaJman 
liad  begun  to  famish  material,  was  paramonnt 
to  any  lien  In  fiivor  of  the  materialmanr-Snn- 
set  Lumber  Co.  v.  Baehelder.  140  P.  8Q. 


Far 
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VI.  TBANSFEB  OF  P»OPE»TT  MOBT* 
OAGED  OR  OF  BQUITT  OF 
RBPEWrPTIOy. 

1280  (Cal.)  A  deed  of  mortgaged  property, 
vhlch  recites  that  the  property  Is  subject  to  a 
mortgage  described,  does  not  show  that  the  put^ 
chaser  assumed  the  mortgage  debt,  especially 
where  the  deed  also  recites  a  nominal  consider* 
ation.— Hibemia  Savings  &  Loan  Society  t. 
DiddnsoD,  140  P.  265. 

The   promise   of  a   purchaser  of  mortgaged 

firoperty  to  pay  the  mortgage  need  not  appear 
a  the  deed,  but  the  obligation  may  foe  made 
orally  or  in  a  separate  instrument,  or  may  be 
implied  from  the  transaction. — Id. 

A  contract  for  the  purchase  of  mortgaged 
property,  which  recites  the  receipt  of  a  specified 
sum  as  a  deposit  on  account  of  the  price,  which 
is  specified,  and  which  then  describes  the  prop- 
erty as  subject  to  a  mortgage,  and  which  allows 
the  purchaser  30  days  to  examine  the  title  and 
consummate  the  pnrchaae,  does  not  show  an 
assumption  by  the  puichasw  of  the  mortgage 
debt.-T:d. 

Where  there  was  nothing  to  justify  a  vendor 
'of  mortgaged  property  in  assuming  that  an 
agent  of  the  purchaser  had  authority  to  bind 
the  purchaser  to  assume  the  mortgi^  debt  ex- 
cept that  the  purchaser  authorized  the  agent  to 
purchase  the  property  and  had  furnished  him 
money  to  pay  the  difference  between  the  price 
and  the  mortgage  debt,  and  the  deed  carried 
the  implication  that  there  was  no  personal  ob- 
ligation against  the  purchaaer,  the  purchaser 
was  not  estopped  to  deny  that  be  assumed  the 
mortgage— Id. 

X.  FOREOIiOSITRE  BT  ACTION. 

(B)  ItlKht  to  Foreclose  and  Defeniies. 

{415  (Wash.)  That  the  mortgagee  agreed  to 
let  the  owners  sell  or  execute  a  second  mort- 
gtigSj  and  to  surrender  the  mortgage  on  payment 
<^  toe  proceeds,  did  not  prevent  foreclosure; 
the  agreement  not  having  been  carried  out,  and 
being  without  (Wnaideration. — Nanoe  v.  Woods, 
140  P.  323. 

(E)  Parties  a.nd  Process. 

i  427  (Wash.)  Where  N.  conveyed  land  to  W. 
and  vrife  to  secure  $3,000  advanced  b.v  them  to 
enable  M.  to  purchase  it  from  K.,  and  W.  and 
wife  executed  a  note  and  mortgage  for  the  bal- 
ance of  the  purchase  price,  they  were  primarily 
liable  on  the  note,  and  were  proper  parties  to 
a  suit  thereon  and  for  foreclosare,  though  they 
had  conveyed  the  land  to  others  at  M.'s  request, 
after  the  money  th^  advanced  had  been  repaid. 
—Nance  T.  Woods,  140  P.  323. 

(F)  Pleadinv  and  nvldenoe. 

S  454  (Cal.)  In  an  action  to  foreclose  a  mort- 
g^,  brought  against  the  mortgagor  and  his 
subsequent  purchaser,  the  fact  that  the  subse- 

!Ltieot  purchaser  had  assumed  the  mortgage  debt 
a  an  affirmative  defense  in  fiivor  of  the  mort- 
gagor and  mnet  be  affirmatively  alleged.— Hiber- 
nia  Savings  &  Loan  Society  v.  Dickinson,  140 
P.  205. 

{459  (Kan.)  Where,  in  a  suit  to  foreclose 
a  real  estate  mortage,  plaintiff  proved  record 
title  in  the  mortgagor  and  introduced  the  note 
and  the  mortgase  with  its  indorsement  in  evi- 
dence, he  proved  all  that  was  essential  to  sus- 
tain ft  judgment  of  foreclosure.— Gibson  r.  Bea, 
140  P.  893. 

In  a  suit  to  foreclose  a  mortgage,  the  allef^a- 
tion  that  the  mortgagor  had  left  the  state  prior 
to  a  specified  date  was  material  only  to  forestall 
a  demurrer  on  the  ground  of  limitations.— Id. 

In  a  suit  to  foreclose  a  real  estate  mortgage, 
plaintiff  was  not  obliged  to  prove  the  allega- 
tion that  the  mortgasior  had  sold  hia  land  to 
another  against  defendant,  who  claimed  under 
a  tax  title  adverse  to  the  mortgagor.— Id. 

g  464  (Kan.)  Recitals  ot  a  real  estate  mort- 
gage, given  to  secure  a  note,  are  sofficient  to 
prove  prima  facie  the  execution  of  the  note 
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which  the  mortgage  deecribed  and  eecored,  so 

that  production  of  the  note  and  mortgage  at 
the  mal  proved  prima  fade  title  In  him.— 
GibBOB  T.  Bea,  140  P.  893. 

(J)  Sale. 

S  538  (Cal.App.)  Where  foredosore  proceed- 
ings are  void,  the  legal  title  remains  sohject  to 
the  lien  of  the  mortgage;  purchaser  at  fore- 
closure being  considered  an  assignee.— E3umpke 
V.  Moreno,  140  P.  313. 

(K)  -Deaefeney  utd  Penmaal  UsMUtr* 

i  559  (CaL)  The  personal  liability  of  a  pui^ 
chaser  of  mortgaged  land  for  the  payment  of 
the  debt  and  for  a  deficiency  jndgment  in  case 
of  foreclosure  is  based  solely  on  his  assump- 
tion of  the  mortgage  debt,  and  the  mortgagee 
must  show,  on  foreclosure  to  obtain  a  personal 
judgment  against  the  purchaser,  that  he  assum- 
ed the  debt.— Hibernia  Savings  &  Loan  Society 
T.  Dickinson,  140  P.  265. 

Where  the  complaint  in  a  salt  to  foredoee 
a  mortgage,  brought  against  the  mortgagor 
and  a  subsequent  purchaser,  alleged  that  the 
purchaser  agreed  to  assume  the  mortgage  debt 
as  a  part  of  the  consideration  of  the  conveyance 
that  the  mortgagor  did  not  A&xj  the  allegation  at 
assumption  of  the  debt  was  not  an  admission 
of  that  fact  and  did  not  prevent  a  contrary 
finding  and  a  deficiency  judgment  against  him. 
— Id. 

Where  in  a  suit  to  fbreclose  a  mortgage, 
brought  against  the  mortgagor  and  a  subsequent 
purchaser,  the  cause  was  tned  as  If  the  question 
whether  the  pnrcbaser  had  assumed  the  mort- 
gage debt  was  in  issue,  a  finding  thereon  was 
necessary,  and  a  finding  that  the  purchaaer  did 
not  assume  the  mortgage  debt  was  ctmcloaive, 
unless  contrary  to  the  evidence.— Id. 

(H)  Fees  and  Costs. 

(581  (Idaho)  Where,  in  a  suit  to  foredoee 
a  mortgage  of  $10,181.64,  defendant  went  to 
trial  on  an  answer  and  cross-complaint,  and 
plaintiff  prevailed,  an  attorney  fee  of  $1,000 
was  properly  allowed.— Coolin  v.  Anderson,  140 
P.  960. 

(O)  Operation  and  Effect. 

S  586  (CaL)  A  mortgage  foreclosure  sale  ex- 
tinguished all  rights  of  defendants  in  the  fore- 
closure action  acquired  after  the  date  of  the 
mortgage,  and  vested  In  the  porchaser  the  mort- 
gagor's title  at  the  date  of  the  mortgage,  dis- 
charged of  all  audi  rights;  the  effect  of  the 
sale  being  terminated  only  when  the  judgment 
debtor  redeems  by  the  direct  provisions  of  Code 
Civ.  Proc.  §  703.— McNutt  v.  Nnevo  Land  Co., 
140  P.  6. 

5590  (Cal.)  Separate  creditors  for  whose 
benefit  a  trust  was  declared  in  mortgaged  land 
held  not  entitled,  after  sale  of  the  land  on  mort- 

?age  foreclosure,  to  have  the  trust  reinstated 
or  their  benefit  by- proportionately  reimburs- 
ing the  purchaser,  since,  in  view  of  Civ.  Code, 
gS  871,  2279,  and  Code  Civ.  Proc  fi  700,  the 
trust  necessarily  terminated  on  the  foreclosure 
sale— McNutt  V.  Nuevo  Land  Co..  140  P.  6. 

The  interests  of  the  beneficiaries  under  a  dec- 
laration of  trust  were  determined  and  foreclos- 
ed by  a  foreclosure  sale  of  the  trust  property, 
80  that  the  beneficiaries  could  not  afterwards 
claim  any  Interest  in  the  property,  where  the 
declaration  of  trust  was  not  recorded  until 
after  the  Us  pendens  was  filed  in  the  forecloeure 
action,  in  view  of  Civ.  Code,  SS  1214, 1415.— Id. 

The  interests  of  heneficiaries  under  a  declara- 
tion of  trust  affecting  land  covered  by  an  ex- 
isting mortgage  were  determined  and  foredosed 
by  a  judgment  of  foredosure  and  ssle  nnder  the 
mortgage,  where  the  trustee  was  a  defendant 
in  the  foreclosure  action.— Id. 

XI.  BEDEMFTIOK. 

5591  (Wash.)  The  stutatory  right  of  re- 
demption cannot  be  cut  off  bj'  a  strict  £or«- 
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1 597  (Wash.)  The  statutory  right  of  re- 
demption inheres  fn  a  mortgage,  and  cannot  be 
waited,  whether  the  mortgage  be  in  the  usual 
form  or  in  the  form  of  an  absolute  deed ;  the 
rule  being  "once  a  mortgage,  always  a  mort- 
gage."—Beverly  V.  Davis,  140  I*.  600. 

S599  (Cal.)  The  right  of  redemption  of  the 
beneficiaries  under  a  declaration  of  trust  covet- 
ing realty,  subject  to  an  existing  mortgage,  up- 
on the  subsequent  sale  of  the  property  upon 
foreclosure  of  the  mortgage,  was  not  an  equi- 
table right  which  could  be  exercised  within  an 
indefinite  period,  bat  was  merely  the  atatotory 
riiAt  of  redemptioa  given  by  Code  Civ.  Proc  | 
7(Ki,  which  must  be  exercised  within  12  months 
after  sale.— McNntt  v.  Nuevo  Land  Co.,  140 
P.  6. 

S624  (Cal.)  The  exercise  of  the  right  of  re- 
demption from  a  mortgage  foreclosure  sale  by 
one  who  Is  under  no  legal  obligation  to  do  so, 
as  a  junior  lien  claimant  or  judgment  credi- 
tor, Is  not  strictly  a  redemption,  but  a  purchase 
of  the  rights  acquired  under  the  foreclosure 
■ale.- McNutt  t.  Nuevo  Land  Co.,  140  P.  0. 

MOTIONS. 

See  Oontlnuance;  Indictment  and  Informa- 
tion, I  137 ;  Jodges,  S  51 ;  Judgment,  IS  138- 
160,  199 :  New  Trial,  M  114^159 ;  Pleading, 
IS  364,  369 :  Trial,  H  91,  96,  1C9,  165,  168. 
17& 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Brror,  |  374:  Attorney  and 
Client,  §  166;  Carriers,  «  286.  306;  Consa- 
tutional  Law.  If  134,  290:  Counties; 

Dedication.  H  50,  63,  65:  Elections,  }  120; 
Electric!^,  H  1%-11 ;   Eminent  Domain,  !§ 


Liicenses,  t  uanaamus,  «  xo  i ;  jHtecaaD- 
ics*  Liens,  I  13;  Schools  and  School  Dis- 
trictn;  Straet  Bailroads;  Trial,  M  244.  295; 
Waters  and  Water  CoarMi,  H  1^,  194,  202. 

H.  GOVEHlfMElfTAIi  POWERS  AKD 

FxnfonoiTs  in  gunehai*. 

i  53  (Kan.)  Every  city  of  less  than  2,000  in- 
h^itanta  is  part  of  the  township  within  which 
it  is  located,  unless  it  has  the  prescribed  gual- 
ificationa  as  to  popolatlon  and  asseBsed  valua- 
tion of  real  and  penwnal  property  and  has 
elected  to  become  a  separate  township  ander 
Gen.  St  1909,  |  151S.-GIty  of  EiUs  v.  Jacobs. 
140  P.  866. 

IV.  PBO0EEBIMG8  OP  OOTTHOH.  OB 

OTHEB  OOVEBimO  BODT. 
(B)  Ordlnanees  and  Br-Lawa  In  General. 

§  122  (Eaa.)  Where  the  validity  of  a  city  or- 
dinance regularly  passed  and  approved  by  the 
mayor  depends  on  the  existence  of  one  or  more 
of  the  conditions  prescribed  by  Gen.  St.  1909. 
I  872,  the  existence  of  the  necessary  fact  will 
be  presumed. — State  v.  City  of  Atchison,  140 
P.  873. 

V.  OFFICEBS.  AGEKTS,  AND  EM- 
PLOYES. 

<B)  Mnnlelpal    Departments   and  Offlcers 

Thereof. 

S  180  (Mont.)  The  metropolitan  poltce  law 
<Rev.  Codes,  §1  3304-3317)  contemplates  that, 
in  addiUon  to  the  office  of  chief  of  police,  which 
the  act  itself  creates,  other  offices  under  the 
chief  shall  be  eatablisbed  by  the  council  of  a 
city  oiganistng  its  police  department  in  con- 
formity therewith.— State  v.  Duncan,  140  P.  95. 

An  ordinance  of  a  city,  providing  for  organi- 
sation of  its  police  department  in  conformity 
with  the  metropolitan  police  law.  when  duly 
passed,  has  the  force  and  effect  of  a  statute. 
—Id, 


8  189  (Mont)  The  ctvll  service  principle  be- 
ing the  foundation  of  the  metropolitan  police 
law,  retiring;  to  the  eligibility  list  a  lieutenant 
of  police,  followed  immedlatelv  by  the  appoint- 
ment of  another  to  fill  the  office,  does  not  oper- 
ate to  deprive  him  of  his  office.— State  v.  Dan- 
can,  140  P.  95. 

One  removed  from  the  office  of  Uentenant  of 
police  of  a  citf  does  not,  under  the  principle 
that  one  o^ce  is  vacated  hy  the  incumbent  ac- 
cepting an  incompatible  office,  waive  right  to 
restoration  to  such  office,  by  accepting  tem- 
porarily, pending  proceedings  for  restoration,  an 
appointment  as  deputy  o>ant7  Inspector  at 
wdghta  and  measures.— Id. 

Vn.  CONTBACTS  IN  GENEBAX.. 

i  237  (Wash.)  A  published  notice  for  bids  for 
the  purchase  of  fire  apparatus  held  to  require 
bids  on  three  certain  pieces  of  apparatus  in- 
cluding an  aerial,  so  that  bids  which  did  not 
include  the  truck  could  be  rejected.— SUdda 
T.  City  of  Seattle,  140  P.  353. 

IX.  FUBUO  mFBOVEHENTS. 

(A)  Power    to     Halce    ImproTementa  or 
Grant  Aid  Tberefor. 

S266  (OkL)  Comp.  Laws  1909,  |  847,  con- 
ferring on  the  trustees  of  an  incorporated  town 
power  to  improve  street  sidewalks,  etc,  held 
valid.— Shultise  v.  Town  of  Taloga,  140  P.  1190. 

§268  (KM.)  Under  Comp.  Laws  1897,  S  2402, 
subsec  6,  authorising  cities  and  towns  to  erect 
all  needfdl  buildings  for  their  ose,  a  municipali- 
ty majr  construct  a  building  primarily  for  a  mu- 
nicipal purpose,  though  it  may  be  incidentally 
used  for  theatrical  purposes,  but  cannot  erect 
a  building  primarily  for  other  than  strictly  mu- 
nicipal purposes.— Smith  v.  City  of  Baton,  140 
P.  109. 

{27 1  (Colo.)  The  Legislature  baa  power  to 
authorize  cities  to  erect  and  maintain  water- 
works, etc.,  to  supply  its  dtixens,  to  be  paid 
for  from  taxes.— City  of  Colorado  ^riags  v. 
Pike's  Peak  Hydro-Electric  Co.,  140  P.  921. 

§  272  (Colo.)  While  the  erection  and  mainte- 
nance of  public  utilities,  such  as  an  electric 
light  plant  for  lighting  streets,  etc.,  is  not  a 
function  governmental  in  its  nature,  it  is  strict- 
ly a  municipal  purpose,  as  intended  to  wraaota 
the  comfort  and  convenience  of  the  dtliena. — 
City  of  Colorado  Springs  v.  Pike's  Peak  ^dni- 
Electric  Co..  140  P.  921. 

The  Legislature  baa  power  to  authorize  cities 
to  erect  and  maintain  electric  light  plants  to 
su^jtly  its  dtisens,  to  be  paid  tor  from  taxes. 

CO)  OontvMCa. 

1 339  (Ca].App.)  A  providon  in  a  street  Im- 
provement contract  that  the  contractor  shall 
move  waste  material  to  places  outside  the  street 
and  Spread  the  same  in  a  workmanlike  manner, 
does  not  render  the  contract  invalid  on  the 
ground  that  it  increases  the  cost  of  the  work  be- 
cause infiuendng  bidders  to  fix  the  cost  at  a 
higher  amount  than  they  otherwise  would. — ^Hont 
V.  Manning.  140  P.  89. 

A  provision  in  a  street  improvement  contract 
that  employfei  of  a  contractor  who  fail  to  per- 
form their  work  in  acoordaoce  with  the  sped- 
tioations,  shall  be  discharged,  does  not  invalidate 
the  contract  on  the  ground  that  it  injects  an 
element  of  uncertainty  into  the  work,  and  there- 
by prevent  bidders  from  bidding  Intelligently,  or 
increases  the  cost. — Id. 

I  346  (Wash.)  Where  a  municipal  contractor's 
bond  covered  pAyment  for  supplies  for  carrying 
on  certain  work,  it  included  the  rental  value 
of  a  pump  and  hoist  derrick  rented  by  the  con- 
tractor and  used  in  the  performance  of  such 
work.— Hurley-Meson  Co.  v.  American  Bonding 
Co.,  140  P.  575. 

g  360  (Wash.)  Under  a  contract  for  excava- 
tion for  municipal  water  system  at  a  certain 
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price  per  cubic  yard,  the  requirement  of  3,ES00 
cubic  yards  of  excavation,  where  tbe  estimate 
had  been  450  cubic  yards,  held  not  such  an  ex- 
cess as  to  take  tbat  item  out  of  the  contract 
and  to  entitle  the  contractor  to  payment  meas- 
ured by  the  reasonable  value  of  the  work. — 
International  Contract  Co.  v.  City  of  Tacoma, 
140  P.  373. 

A  municipal  corporation  making  improve- 
ment work  more  expensive  than  under  the  terms 
of  the  original  contract,  or  requiring  work  or 
materials  not  within  such  contract,  in  the  ab- 
sence of  contrary  stipulation  Is  liable  for  the 
increased  cost,  or  for  extra  work  where  the 
claim  therefor  Is  not  inconsistent  ^tfa  the  con- 
tract when  reasonably  construed  or  outude  of 
the  provisions  as  to  charges  for  extra  work.— 
Id. 

Under  a  contract  with  a  city  for  a  public 
improvement,  providing  that  extra  work  or 
materials  furnished  should  be  done  or  furnished 
at  actual  cost,  plus  10  per  cent,  held  that,  as 
to  such  work,  amounting  to  one-fifth  of  the 
whole,  the  contractor  was  not  entitled  to  a  6 
per  cent,  ovendiarge  for  its  ofUca  expenditares, 
officers'  salaries,  insurance,  etc.,  as  a  jiart  of  the 
Cost  of  such  work. — Id. 

S  370  (Wash.)  Under  a  contract  for  a  munic- 
ipal improvement,  providing  for  monthly  pay- 
ments 01  85  per  cent  of  the  work  and  materials 
as  Mtimated  Dy  the  city's  engineer,  and  approv- 
ed by  Its  commissioner,  held,  that  such  esti- 
mates did  not  conclude  the  city  bo  as  to  estop 
it  from  counterclaimiog  for  previous  excess  pay- 
ments based  on  miatakea  in  Bach  estimates.— 
International  Contract  Go.  v.  City  of  Tacoma, 
140  P.  373. 

i  373  (Utah)  Comp.  Laws  1907,  $  1400x,  au- 
thorizing actions  by  laborers  or  materialmen  of 
contractors  of  public  corporations  tor  public 
work,  is  remedial  and  must  be  liberally  con- 
strued.—Mellen  V.  Vondor-Horst  Bros.,  140  P. 
ISO. 

An  action  authorized  by  Comp.  Laws  1007,  g 
1400x,  authorizing  actions  to  reach  a  fund  due 
a  contractor,  is  maintainable  without  first  ob< 
taining  a  judgment  against  the  contractor  or 
without  personal  service  on  him. — Id. 

Where  tbe  surety  of  a  contractor  agreed  to 
perform  tbe  contract  on  the  contractor  al>andon- 
ing  the  work,  and  appropriated  labor  and  ma- 
terials furnished  the  contractor,  the  laborers 
and  materialmen  could,  under  Comp.  Laws 
1007,  S  1400x,  recover  the  amount  due  under  the 
contract  to  satisfy  theii  claims. — Id. 

One  furnishing  lalMr  or  materials  Cor  the 
erection  of  a  public  building  need  only,  when 
seeking  judgment,  under  Comp.  Laws  1907,  8 
1400x,  allege  and  prove  that  a  contract  was 
made  for  the  work,  that  he  furnished  labor  and 
material  for  the  cootractor,  tliat  he  has  not 
been  paid,  and  that  the  public  corporation  has 
in  its  hands  a  part  of  the  contract  price,  though 
the  contractor  abandoned  the  wori  which  was 
completed  by  his  surety. — Id. 

One  seeking  jud^iment,  under  Comp.  Laws 
1907,  fi  1400x,  for  labor  and  materials  furnish- 
ed in  the  erection  of  a  public  building  need  not, 
as  against  the  surety  of  the  contractor,  allege 
that  certificates  of  the  architect  provided  for 
in  the  contract  were  issued,  because  his  claim 
is  baaed  wholl;  on  the  statute. — Id. 

(E)  AssessmcBts  for  Benefits,  aad  Speeial 
Taxes. 

S  406  (Cal.)  The  authority  conferred  under 
street  improvement  acts  to  subject  the  proper- 
ty of  a  lot  owner  to  a  lien  for  his  proportionate 
payment  of  an  improvement,  and  providing  fur- 
ther for  a  sale  of  the  property  assessed  for  de- 
linquency in  payment,  proceeds  from  the  tax- 
ing power  of  the  state.— Los  Angeles  Olive 
Growers'  Ass'n  v.  Pozzi,  140  P.  581. 

M07  (Okl.)  Comp.  Laws  1909,  SS  860-862, 
authorizing  special  assessments  for  repairing 
sidewalks  after  notice  to  abutting  owners,  held 
valid.— Uhultise  T.  Town  of  Taloga,  UO  P. 

im 


BBPOBT£B  1266 


1408  (CaLApp.)  A  statute  which  authorise* 
street  improvements  at  the  cost  of  property  ben- 
efited within  assessment  districts  need  not,  to 
be  valid,  specifically  provide  that  in  detemuuinc 
the  boundaries  of  an  assessment  district  only 
property  which  will  be  benefited  can  be  hadod- 
ed.— Hunt  v.  Manning,  140  P.  S8. 

1466  (Colo.)  Bev.  St  1908, 1  6502,  providinc 
that  in  the  opening  of  an  alley,  the  benefits 
diall  be  paid  by  the  owners  of  the  property 
abutting  the  proposed  alley.  Is  not  unconsuta- 
tional  as  imposing  assessments  out  of  proportion 
to  the  possible  benefits.— Phi  pps  v.  Olty  and 
County  of  Denver,  140  P.  797. 

While  under  Rev.  St  1908,  (  6692.  providing 
that,  in  the  opening  of  an  alley,  the  benefits 
shall  Ije  paid  oy  the  owners  oi  the  property 
abutting  such  alley  and  each  lot  should  be  as- 
sessed, they  should  not  be  all  assessed  eqoallj, 
but  accorAng  to  tbe  special  benefits  received. 
— Id. 

{ 501  (Colo.)  Though  tiie  owners  of  cornet 
lots  abutting  on  a  proposed  alley  filed  no  ob- 
jections to  the  report  of  the  commissioners,  yet 
as  the  objections  filed  by  the  insde  owners  went 
to  the  whole  report  tee  court  could  consider 
tbe  assessments  as  to  the  corner  lots. — Phinw 
V.  City  and  Oonnty  of  Denver,  140  P.  797. 

506  rColo.)  Under  Bev.  St  1908,  H  6593- 
7,  relating  to  the  assessments  of  benefits  by 
commissioners,  their  report  and  review  thereof 
by  the  court  the  court  has  the  duty,  there  be- 
ing no  demand  for  a  jnir,  of  pauiiig  upon  sach 
objections,  and  can  moduy.  alter,  or  annul  such 
assesBment.— Phipps  v.  (Htj  and  Coaaty  of 
Denver,  140  P.  707. 

Where  commissioners  appointed  to  awess 
benefits  for  a  proposed  alley  under  Rev.  St. 
1908,  g  6592,  did  not  assess  the  four  corner 
lots,  and  hence  acted  under  a  misapprehension 
of  the  law,  the  court  could  revise  their  report 
so  as  to  assess  such  lots.— Id. 

(F)  EuCoreement  of  AsseMmcBts  mKd  8pe- 
olal  Tmxea. 

S  538  (Okl.)  Petition,  in  an  action  to  enjoin 
a  pretended  special  assessment  wrougfally  lev- 
ied against  plaintiS'B  property,  Aeld  sufficient 
to  state  a  cause  of  action.— Hoehler  v.  Short, 
140  P.  146. 

S  575  (Cal.)  Proceedings  to  enforce  payment 
of  assessments  under  street  improvement  acta 
are  proceedings  in  invitam  which  must  be 
strictly  pursued,  and,  under  an  act  subjecting 
only  the  land  assessed  to  lien  and  sale,  a  sale 
under  a  description  in  excess  of  tbat  in  the  as- 
sessment wBs  voidv— IiOB  Angeles  Olive  Growen^ 
Ass'n  T.  PoBsI,  140  P.  581. 

XI.  USE  AMD  REGULATION  OF  PVB- 
UC  PLACES,  PROPERTY, 
AND  WORK8. 

(A)  Streets  mnA  Other  Fnblie  Wan. 

S  657  (Wash.)  Where  a  lot  owner  claims  that 
a  strip  of  land  adjoining  his  lot,  which  bad  been 
dedicated  as  a  public  street  before  it  was  in- 
cluded within  an  incorporated  town,  had  been 
vacated  under  Laws  1^,  p.  603,  $  32,  vacat- 
ing any  county  road  remaining  unopened  for 
public  use  for  five  years,  tbe  burden  Is  on  lilm 
to  show  diat  tbe  street  had  remained  physical- 
ly unopened  for  public  travel  for  the  statutory 
time.— Brokaw  v.  Town  of  Stanwood,  140  P. 
35& 

The  fact  that  there  was  no  pnblic  travel  upon 
a  street  outside  the  limits  of  any  incorporated 
town  which  had  been  dedicated  as  a  public  high- 
way was  not  sufficient  to  show  that  the  street 
was  not  oiien  for  public  travel  within  Xaws 
1890,  p.  603,  S  32,  vacating  a  county  road  which 
remained  unopened  for  public  use  for  five  years. 
—Id. 

A  street  included  within  the  limits  of  an  in- 
corporated  town  within  one  year  after  it  was 
inclosed  by  an  adjoining  lot  owner  held  no 
longer  subject  to  vacation  and».LawB  ISpO.  Ih 
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608,  I  82,  Taeatinc  eounty  roads  which  nmain 
nD<^ned  for  pabllc  we  for  five  years,  since  that 
act  d]d  not  appi;  to  streets  within  cities  and 
towns.— Id. 

1 67 1  (OU.)  When  a  sidewalk  obstruction 
mnely  afleeta  an  individnal's  right  of  passage 
in  ctaonion  wftli  the  public,  the  IndiTidnal 
suffers  no  injur;  different  iii  kind  from  that 
of  the  public,  and  has  no  private  right  of  ac- 
tion.—Glough  T.  Cit7  of  Sulphur,  140  P.  IISG. 

A  private  person  suing  to  restrain  a  public 
improTonent  alleged  to  he  an  obstruction  must 
show  a  special  injury  peculiar  to  hiniselt  aiide 
from  that  of  the  general  Injury  to  the  publior- 
IcL 

That  a  ddewalk  obstruction  would  incon- 
Tenienee  plaintilf  in  going  to  and  from  her 
home  to  other  parts  of  the  dty  did  not  consti- 
tute such  a  special  injur}-  as  would  entitle  her 
to  maintain  a  suit  for  an  injunction. — Id. 

1 688  (Cal.App.>  A  municipality  cannot  by 
contract,  by  granting  a  franchise  to  a  railroad 
company  to  maintain  tracks  in  the  streets,  di- 
vest itself  of  the  power  to  control  the  streets 
for  the  public  benefit.— Town  of  St.  Heluia  t. 
Ban  Francisco,  N.  &  C.  Ry.,  140  P.  600. 

A  franchise  granted  by  a  city  to  a  raUrbed 
company  to  maintain  tracks  in  the  streeta,  sub- 
ject  to  laws  or  regulations  in  force  or  that  may 
be  subsequently  enacted,  is  not  such  a  contract 
as  invalidates  a  subsequent  statute  authodsing 
special  paving  by  the  company  and  an  ordinance 
enacted  pursuant  thereta — Id. 

{ 70B  (Cal.)  A  pedestrian,  in  crossing;  a  busy 
street  in  the  heart  of  the  business  district  of  a 
great  city  mast  look  both  w»s  before  starting 
to  cross  the  street— Davis  v.  John  Brenner  Co., 
140  P.  586. 

In  an  action  for  an  injury  to  a  pedestrian  by 
being  struck  by  defendant's  automobile  at  a 
street  crossing,  that  at  the  time  of  the  acddttit 
defendant  was  violatine  a  speed  ordinance  did 
not  preclude  a  finding  that  pUUntitTs  own  negli- 
gence was  the  proximate  cause  of  the  injury. 
—Id. 

i  705  (CalAppO  The  violation  of  a  muniuipaj 
speed  ordinance  is  conclusive  evidence  of  negli- 
gence, where  such  violation  is  the  proximate 
cause  of  the  injury,  and  that  is  so  whether 
such  ordinance  is  specially  pleaded  or  not — 
.Scrage  v.  Sallee,  140  P.  706. 

i  706  (Cal.)  In  an  action  for  ,an  injury  to  a 
pedestrian  struck  by  defendant's  automobile  at 
a  street  crossing,  evidence  held  to  support  a 
finding  that  plaintiff  was  guilty  of  contributor 
^|Ugenc0.— Davis  v.  John  Breuner  Co.,  140  F. 

j706  (GaLApp.)  In  an  action  for  an  Injury 
to  plaintiff  caused  by  defendant's  automobile 
colliding  with  his  wagon  at  the  intersection  of 
city  streets,  evidence  held  to  warrant  a  finding 
that  the  proximate  cause  of  the  accident  was 
defendant^  negligence  in  driving  at  an  excessive 
rate  of  speed.- Scragg  v.  Sallee,  140  P.  706. 


(B)  Ae«*  or 
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1 747  (Cal.)  Where  a  city  was  engaged  In 
building  an  aqueduct  to  bring  water  for  its  in- 
babitantSj  and  ae  a  part  thereof  did  the  work 
through  Its  officers  duly  authorized,  the  ,city 
was  liable  for  injury  to  an  employ^  while  at 
work,  caused  by  the  negligence  of  a  coemploy£ 
having  authority  to  control  the  men. — Foutz  v. 
City  of  Lob  Angeles.  140  P.  20. 

(C)  DefeetB  or  Obstra«tloBS  !■  StMCts 
and  Otber  Pnbllc  Wars. 

I  755  (Okl.)  Failure  to  keep  streets  and  side- 
walks in  a  reasonably  safe  condition  for  public 
nse  renders  the  city  liable  to  a  person  Injured 
ther^ran  while  in  the  exercise  of  ordinary  care. 


— <3eTelenil  Trinidad  Paving  Co.  t.  Utchell. 
140  P.  416. 

1 788  (Okl.)  Notice  to  a  city  of  a  defective 
street  or  sidewalk  may  be  either  actual  or  con- 
structive.—Cleveland  Trinidad  Paving  Co,  v. 
MitcheU,  140  P.  416. 

1 809  (Okl.)  Where  a  construction  company 
making  street  improvements  under  contract 
creates  a  defect  in  the  sidewalk  rendering  it 
unsafe,  and  fails  to  immediately  repair  the 
same,  it  Is  liable  for  resulting  injuriee  to  a  pe- 
destrian.—Cleveland  Trinidad  Paving  Co.  v. 
Mitchell.  140  P.  416. 

|8I2  (Wash.)  Under  provisions  of  Spokane 
charter  as  to  presentation  of  claims  for  personal 
Injury  from  its  negligence,  and  Bem.  &  Bal. 
Code.  SS  7096,  7997.  relating  to  sach  claims 
and  making  compliance  therewith  mandatory, 
held  that  where  plaintiff  was  able  to  go  about 
within  80  days,  a  claim  filed  by  another  depos- 
ing that  plaintiff  was  physically  unable  to  sign 
it,  was  insufficient  to  show  such  fact,  and  de- 
feated reGovery.--Hall  v.  dtf  of  Spokane,  140 
P.  34n, 

S8I6  (Wash.)  In  an  action  (or  personal  in- 
juries in  a  city  whose  charter  required  such 
claims  to  be  presented  within  30  days  after 
the  injnrv,  an  answer,  admitting  that  it  was 
Sled  on  toe  date  alleged,  fteld  not  an  admission 
that  it  was  legally  presented,  or  that  plaintiff 
was  unable  to  present  Iti— Hall  v.  City  of 
Spokane,  140  P.  348. 

1821  (Okl.)  In  an  action  for  injuries  from  a 
defective  sidewalk,  held  that  the  question  wheth- 
er the  dty  had  notice  of  the  defect  was  for  the 
Jury.— Cleveland  Trinidad  Paving  Co.  v.  Mitch- 
ell, 140  P.  416. 

(B)  Conditloii  OP  Vse  of  Pvblla  BwlMlaas 
and  Otber  Property. 

$849  (Waah.)  A  dty  maintaining  a  municipal 
dock  need  onl^  exerdse  reasonable  care  and 
diligence  In  keeping  the  same  In  repair.— Belles 
V.  City  of  Tacoma,  140  P.  324. 

A  city  maintaining  a  municipal  dock  Is  not 
guilty  of  negligence  merely  because  it  permits 
a  plank  In  the  fioor  thereof  to  become  worn  In 
the  center  a  quarter  of  an  Inch  below  the  com- 
mon level,  and  it  is  not  liable  for  injuries  to  a 
pedestrian  slipping  on  the  plank.— Id. 

The  officers  of  a  city,  maintaining  a  munici- 
pal dock,  need  not  assume  that  the  floor  thereof 
IS  dangerous  merely  because  the  center  of  a 

Elank  therein  has  worn  down  a  quarter  d  an 
ich  t»elow  the  common  leveL— Id. 

Zm.  FISOAI,  MANAGEBfENT,  PUB- 
UO  DEBT.  SBOURITirai.  AND 
TAZATIOir. 

(B)  AdBtfalstvatloB    ia    General,  Appr<»- 
prlation,  Warrants  and  Parneat. 

8  904  (Colo.)  Under  Rev.  St  1908,  i  6631, 
requiring  the  city  coundl  to  pass  an  annual  ap- 
propriation' bill  for  the  succeeding  fiscal  year, 
and  prohibiting  further  appropriations  without 
pimiUar  vote,  construed  with  sections  6632, 
66SS,  6644,  6645  and  6647,  held,  that  city  war- 
rants issued  and  registered  before  the  fiscal 
year  beginning  April,  1013.  were  not  payable 
from  funds  realised  the  revenue  for  that 
fiscal  year.— Oatling  v.  People,  140  P.  173. 

Purchasers  of  dbr  warrants  take  them  sub- 
ject to  the  mode  of  payment  provided  by  stat- 
ute.—Id. 

§  905  (Colo.)  An  action  cannot  be  maintained 
against  a  cit^  on  a  warrant  until  a  fund  for 
its  payment  is  collected,  and  the  fact  that  the 
revenues  for  a  particular  year  are  inadequate 
to  pay  the  warrants  for  that  year  does  not 
make  the  dty  liable  thereon  untd  an  available 
fund  can  be  legally  raised-^stling  v.  People, 
140  P.  173. 
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(O)  Boads  ana  Other  Secnrltle»,  aad  .Blnk- 
Ing  Fnnds. 

J  907  (N.M.)  Comp.  Laws  1897,  §  240a,  B«b- 
Bec.  6,  par.  1  (enacted  aa,  part  of  Laws  1884,  c. 
38,  I  14),  authorizing  the  Issuajice  of  municipal 
bonds  for  certain  purposes,  and  providing  pro- 
cedure therefor,  Iteld  not  repealed,  modified,  or 
amended  by  Laws  1897,  c.  70,  6  1— Smith  v. 
apr  of  Baton,  140  P.  109. 

Comp.  Laws  1807,  S  2402,  subsec.  6,  not  be- 
ing  iDconaistent  with  the  Gonstitutibn,  -was  con- 
tinued In  force  by  Const,  art  22,  |  4.— Id. 

(D)  Taxes  and  Otber  HeTeaaCp  aa*  Ap- 

plication Thereof. 

8  964  (Kan.)  Under  Laws  1908,  c.  78  (Oen. 
St  1909,  U  1380.  1383),  cities  of  the  second 
class  may  levy  a  tax  to  pay  judgments  not  ren- 
dered for  current  expenses,  though  the  limit  for 
general  revenue  purposes  has  been  levied,  pro- 
vided the  40-mill  limit  for  all  general  city  pur- 
poses exclusive  of  school  taxes  is  not  exceeded. 
—Atchison,  T.  &  S.  F.  By.  Co.  v.  Kansas  City, 
140  P.  1040. 

(E)  Rlvbta  aad  Remedlea  of  Taxparera. 

§  993  (Wash.)  In  an  action  by  a  taxpayer  to 
enjoin  a  city  from  contracting  for  the  purchase 
of  fire  apparatoa  Dpon  the  ground  that  the 
agreed  price  is  greater  than  the  lowest  bid  snb- 
mltted  the  bnrden  was  on  plaintiff  to  show  that 
the  bid  accepted  was  illegal  as  alleged.— ShiddR 
v.  City  of  Seattle,  140  P.  368. 

S  1000  (Kan.}  Where  a  second  dan  city  had 
levied  the  limit  for  general  revenae  purposes 
and  then  levied  a  one-mill  tax  to  pay  judg- 
ments, it  would  be  presumed,  in  an  action  to  en- 
join the  collection  of  the  tax,  in  the  absence  of 
proof  to  the  contrary,  that  the  judgments  were 
not  for  debts  constituting  current  expense. — 
Atchison,  T.  &  S.  F.  Ky.  Co.  v.  Kansas  City, 
140  P.  1040. 

Where,  in  a  suit  to  enjoin  the  collection  of  a 
tax  levied  by  a  city  of  the  second  class  as  il- 
legal, it  appeared  that  the  ordinary  statutory 
limit  for  general  purposes  had  been  levied,  the 
burden  was  on  the  city  to  show  that  it  had  re- 
ceived permission  from  the  state  tax  commis- 
sion, or  by  a  vote  of  the  electors,  to  levy  an  in- 
crease, as  authorized  by  Laws  1908,  C.  78,  S  1> 
if  sach  waa  the  fact.— Id. 

MURDER. 

See  Homicide,  H  23,  28. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  S  719. 

NAVIGABLE  WATERS. 

See  Adverse  Possession.  {  7 ;  Appeal  and  Er- 
ror, S  877 ;  Common  Law,  |  12 ;  Criminal 
Law,  §  814;  Injunction,  {  118;  Logs  and 
Logging,  8  13 ;  Mandamus,  §  73 ;  Statutes,  S 
28 ;  Wharves. 

I.  BIOHTS  OF  FUBLIO. 

{  I  (Kan.)  "Navigability"  depends  upon  use 
or  upon  public  acts  and  declarations,  and  not 
upon  the  ebb  and  flow  of  the  tide.— State  v. 
Alters.  140  P.  037. 

To  say  that  waters  are  public  ia  equivalent  in 
a  legal  sense  to  saying  that  they  are  "navigable 
waters."— Id. 

The  Mississippi  river  and  Its  navigable  tribu- 
taries, which  include  the  Kansas  and  Arkansas 
rivers  in  Kansas,  are  public  highways,  and  hence 
are  navigable  streams.— Id. 

II.  ULiroS  UNDER  WATER. 

8  36  (Kan.)  On  the  admission  of  Kansas  into 

the  Union,  absolute  property  in  and  dominion 
and  sovereignty  over  the  soils  under  the  navi- 
gable streams  within  its  limits  passed  to  the 
state  in  Uuat  for  all  the  people,  subject  to  tbe 
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aupenor  Tight  of  the  federal  sovenunent  nith 
respect  to  navigation.— State  t.  Aken,  140  P. 

637. 

Tbe  Legislature  has  power  to  impose  a  royal- 
ty on  the  taking  of  sand  for  conunerdal  pur- 
poses from  a  navigable  stream,  so  long  aa  it 
does  nothing  vioUtive  of  its  duty  to  hold  title 
as  trustee  for  the  people  or  to  interfere  witb  tbe 
superior  rights  of  Congress  to  contnd  navisa- 
tion.— Id. 

Sesa.  Laws  1913,  c  259,  authorising  execu- 
tive council  to  impose  a  royalty  on  the  taking 
of  sand  from  navigable  streams  for  commercial 
purposes,  held  valid.— Id. 

1 37  (Cal.)  The  right  of  a  grantee  of  tidelandi 
from  the  state  ia  subject  to  a  pubHc  easement 
for  navigation  and  fluiing.— People  t.  Banning 
Co..  140  P.  587. 

Tbe  rights  of  an  owner  of  swamp  lands  pnr- 
cbaaed  from  the  state  to  literal  rtebts  over  adja- 
cent tidelands  and  waters  aa  owner  of  ripartaa 
lands  are  subject  to  the  pnUie  eaienwnta  tor 
navigation.— Id. 

m.  BIPABIAN  AHD  XJTTOBAI. 
BIOBT8. 

1 39  (Wash.)  In  an  action  for  injuries  to  land 
as  the  result  of  a  log  jam  In  a  river,  three- 
quarters  of  the  logs  not  belonging  to  defendant, 
an  instruction  that  if  the  logs  belonged  to  sev- 
eral owners,  including  defendant,  each  of  tition 
would  be  liable  for  the  whole  injury  was  er- 
roneous.—Johnson  V.  Irvine  Lumber  Co.,  140  P. 
B77. 

Rules  promulgated  by  the  Secretary  of  War, 
regulating  tbe  driving  of  logs  in  the  Snoqualmie 
and  Snohomish  rivers,  under  Act  Cong.  May  9, 
1900,  held  inadmissible  in  an  actl<Hi  for  injuries 
to  the  banks  of  tbe  Snoqualmie  river,  resulting 
from  a  log  jam. — Id. 

-  142  (Kan-)  The  title  to  islands  formed  in 
navigable  streams  since  tbe  admission  of  Kan- 
sas into  the  Union  is  held  by  tbe  state  for  tbe 
benefit  of  all  tiie  people.— Winters  v.  Myeis,  140 
P.  1038. 

The  Legislature  cannot  relinquish  the  titie  to 
islanda  formed  in  navigable  streams  since  the 
admission  of  Kansas  into  the  Union  to  the 
owners  of  shore  lands  without  compensation 
where  no  public  benefit  will  result  from  the  gift. 

Laws  1913,  c.  295,  8  9.  providing  for  the  gift 
of  islands  in  navigable  streams  when  certain 
conditions  exist.  Jiatd  violative  of  Bill  of  Bighta, 
8  2,  declaring  that  free  governments  are  for  tb« 
equal  protection  and  benefit  of  the  people. — Id. 

8  44  (CaLApp.)  'A  conveyaAce  of  an  easement 
of  a  right  of  way  for  a  highway  along  the 
shore  of  the  ocean  leaves  in  the  grantor  hia 
riparian  estate,  aa  regards  right  to  accretion. — 
Forgeus  v.  Santa  Crua  County,  140  P.  1092. 

The  owner  of  land  on  the  shore  of  the  ocean 
granting  to  the  county  an  easement  of  right  ol 
way  for  a  highway  along  tbe  shore  ia  entitled 
to  accretion  due  to  the  raising  by  the  county 
of  tbe  roadbed  along  the  right  of  way.— Id. 

NEGLIGENCE. 

See  Adjoining  Landowners,  |  3:  Carriers.  H 
174-185,  288-328 :  Corporations,  S  491 ; 
Damages,  8  20:  Death;  Electricity;  Gas; 
Landlord  and  Tenant.  §8  166,  169 ;  Master 
and  Scn-ant,  88  92-332 ;  Mines  and  Minerals, 

?119 ;  Municipal  Corporations,  88  705,  706, 
47-849;  BaUroads.  H  113,  328.  ^ ;  Street 
Railroads,  »  99,  m;  Trial.  H  JSl»,  300; 
Wharves,  {  21. 

I.  ACTS  OB  OMISSXOira  0ON8TIT1IV. 
XKO  BEOIJOENOE. 

(A)  Vennnal  OoMAnet  In  Ctoneral. 

§  4  (OkL)  "Ordinary  care,"  as  applied  to  per- 
sonal injury  cases,  means  that  degree  of  care 
and  caution  which  might  be  r^sonably  expect- 
ed  from  an  o'Ainii^^^^mm^fi^^^^&' 
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tiie  drcamstanceB.— Clereland  Trinidad  Pftving 
Co.  T.  BfltcheU,  140  P.  416. 

fiO  CtmdItlOB  a»«  Vmm  ot  iMd.  Baliaimsa. 

I  29  (Wyo.)  Ad  owner  of  uoincloBed  laod  is 
not  liable  for  the  ijeath  of  trespassiiig  cattle 
vbfeh  Btrajred  on  his  property  and  fell  into  an 
open  ditch,  for,  while  the  owner  of  the  cattle 
is  not  liable  for  their  treBpass  because  the  land 
is  uninclosed,  that  does  not  make  the  entry  of 
the  cattle  rightful,  nor  cast  on  the  landowner 
the  duty  of  eiMCwing  care  for  their  safety.— 
Gillespie  v.  WbeaUand  Indnstrial  Co.,  140  P. 
882. 

3  44  (Wash.)  The  proprietor  of  a  natatorium 
is  required  to  keep  the  swimming  tank  and 
steps  leading  to  It  in  a  reasonably  safe  condi- 
tion.—Anderson  T.  Seatde  Park  Go.  140  P. 


m.  ooHTBiBirroxiT  nbouoenos. 

(C)  Xmpvted  Me vl 

193  (Utah)  Where  plaintiff  was  injured  while 
riding  as  the  guest  of  L.,  plaintiff  was  only  re- 
sponsible for  her  own  negligence,  and  L.  s  neg- 
Ucence,  if  any.  was  not  imputable  to  her.— 
Atwood  T.  Utah  Light  A  By.  Co..  140  P.  187. 

1 98  (Ner.)  Rer,  Laws,  {  5651,  provldinR  that. 
In  actions  against  a  mineowner  for  damages 
for  injuries  to  an  employ^,  the  employe's  con- 
tributory negligence  eball  not  bar  a  recovery, 
where  it  was  slight  and  the  employee's  negli- 
gence was  gruss  in  comparison,  substitutes  for 
the  common-Liw  rule  of  contributory  negligence 
the  rule  of  relative  or  comparative  negligence.— 
Peterson  v.  Fittsbarg  Silver  Peak  Gold  Mining 
Co.,  140  P.  619. 

nr.  AonoHs. 

S  134  (Wash.)  In  an  action  for  personal  in- 
juries received  by  a  fall  on  the  steps  leading 
into  the  pool  of  a  natatorium,  evidence  held  to 
show  that  tiie  steps  and  pool  were  in  a  reason- 
ably safe  condition,  and  that  there  was  no  neg- 
ligeBce  on  the  part  of  the  proprietor.- Anderson 
T.  Seattle  Park  Co.,  140  P.  606. 

(C)  Trlml,  Jadsmcnt,  and  Re^ievr. 

(136  (CaL)  While  ordinarily  contributory 
negUgence  is  largeb'  a  queBtion  of  fact  for  the 
jury,  where  the  standard  of  conduct  required 
under  given  circumstances  has  been  plainly  neg- 
lected, it  is  a  question  of  law.— Kauffman  T. 
Macbia  Shirt  Co..  140  P.  15. 

1 136  (Okl.)  Whether  the  plaintiff  in  a  per- 
sonal injury  case  has  ezerased  ordinary  care 
to  av<dd  fiijury  is  for  the  jury.— Cleveland 
Trinidad  ^ving  Ga  t.  afiteheO,  140  P.  416. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial.  H  100,  106. 

NEWSPAPERS. 

See  Bvidenee,  §  318;  Intoxicating  Llgnon,  | 
146;  Libel  and  Slander,  |  42. 

NEW  TRIAL. 

See  Appeal  and  Error.  S§  272.  301,  305.  362, 
502,  528,  644,  783,  933.  977.  1015,  1078,  H72; 
Criminia  Law,  H  U^,  1176;  Judgment,  6§ 
199,  836-A84. 


I.  NATURE  AHD  SOOFE  OF  REMEDY. 

1 9  (Wash.)  Where  the  juir  returns  a  general 
verdict  on  several  causes  oi  action,  the  court 
cannot  separate  them  for  the  purpose  of  grant- 
ing a  new  trial  or  dismissal,  but,  wb«e  special 
verdicts  are  returned  as  to  each,  the  court  may 
deny  a  new  trial  as  to  one  and  grant  a  new 
trial  or  dismiss  the  complaint  as  to  the  others, 
without  violating  Bern.  &  Bal.  Code,  f  388.— 
Auwarter  v..  Kroll.  140  P.  826. 

n.  OROUHBS. 

(F)  Terdl«t  or  Flndlnacn  Contrary  to  Law 
or  Bvtdence. 

i  72  O^Iont.)  The  trial  court  should  not  set 
aside  the  verdict,  unless  the  evidence  deariy 
preponderates  against  it— Gibson  v.  Morris 
State  Bank,  140  P.  76. 

§  79  (Mont.)  The  rule  that  findings  of  fact  in 
equity  cases  should  not  be  set  aside  unless 
clearly  against  the  preponderance  of  the  evi- 
dence, followed  by  the  Supreme  Court  since  the 
adoption  of  Rev.  Codes,  §  6253,  relating  to  ap- 
peals, should  govern  the  determination  of  a 
motion  for  a  new  trial  in  an  equity  suit,  which 
is  passed  on  by  a  judge  other  than  the  one  ¥rtio 
presided  at  the  trial.— Gibson  t.  Morris  State 
Bank,  140  P.  76. 

(0>  SnrDrlae,   Accident,   Inadvertcnee,  or 
MUtaIi:«. 

§97  (Colo.App.)  Where  no  objection  to  the 
admission  of  evidence  was  based  on  surprise, 
the  objection  is  waived  and  is  not  a  ground  for 
new  trial.— Agnew  v.  Matbieson,  140  P.  484. 

(H)  N«wlr  DUooTored  BTldene«. 

g  100  (Kan.)  Where,  in  an  action  fOr  damages 
from  a  flood  by  the  breaking  of  a  dam,  witness- 
es testified  tiiat  the  dam  was  standing  after  the 
injury,  a  new  trial  for  newly  discoverea  eyewit- 
nesses who  would  contradict  such  testimony, 
should  be  granted,  where  due  diligence  was 
shown.— Davte  v.  8lm.  140  P.  861. 

{  I  OS  (Kan.)  Refusal  of  new  trial  sought  on 
account  of  newly  discovered  evidence  impeach- 
ing in  character  held  not  error.— Scbrlbar  v. 
Maxwell,  140  P.  865. 

m.  PROOEEDIHQg  TO  FROOUBE 
HEW  TBIAI*. 

f  1 14  (Kan.)  In  cases  arising  before  the  taking 
effect  of  Laws  1913,  c.  243,  a  motion  for  a  new 
trial  need  not  be  granted  by  a  judge  succeed- 
ing the  trial  judge  unless  such  motion  Involves 
the  weight  of  evidence  and  credibility  of  wit- 
nesses.—Chandler  V.  Chandler,  140  P.  858. 

{116  (Wash.)  A  motion  for  new  trial  could 
not  survive  a  final  judgment  against  the  mover, 
whatever  might  be  the  grounds  for  relief  against 
the  same;  the  motion  being  overruled  by  the 
judgment.— Okaxakl  v.  Sussman,  140  P.  004. 

§  )40  (Kan.)  Striking  of  scandalous  and  im- 
pertinent affidavits  offered  in  support  of  a  mo- 
tion for  a  new  trial  he14  not  error.— Schribar  v. 
Maxwell,  140  P.  865. 

S  159  (Obi.)  Where  a  new  Judge  takes  the 
place  of  the  trial  judge,  who  retires  leaving  a 
motion  for  new  trial  pending,  the  new  judge 
will  ordinarily  grant  a  new  trial,  where  the 
mo^on  involves  a  review  of  i^oceedings  and 
evidence  not  preseired.— School  JDistrict  No.  38, 
Le  Flore  County,  v.  School  District  No.  82,  Le 
Flore  County,  140  P.  1144. 

NONSUIT. 

See  Trial,  H  ISO,  166. 


NOTES. 


See  Bills  and  Notes. 
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NOTICE. 


93,  123,  298:  Eminent  Domain,  g  180;  Ex- 
ceptions, Bill  of,  S  39;  Fraudulent  Convey- 
ances, {  ItiO:  Highways,  S  30;  Insurance,  | 
229;  Lis  Pendens,  H  1.26;  Master' and 
Servant.  |  217;  Mechanics'  Liens,  S§  H^. 
277.  290;  Mines  and  Minerals,  f  t9:  Mu- 
nicipal CorporBtions,  SS  237.  78S,  ^1 ;  Princi- 
DEd  and  Surety,  S{  66,  1S5:  Statutes,  S  109; 
Subrogation;  Taxation,  i  734;  Vendor  and 
Purchaser ,  i  329 ;  Waters  and  Water  Cours- 
es, i  266;  Wharves,  f  21. 

NUISANCE. 

See  Mines  and  Minerals.  {  119. 

NUNC  PRO  TUNC. 

See  Criminai  Law,  |  686. 

OBJECTIONS. 

See  Appeal  and  Error,  H  187-2S2. 

OBLIGATION  OF  CONTRACTS. 

See  CoDstitatlooal  Law,  H  184,  149. 

OFFICERS. 

See  Bribery:  Clerks  of  Courts;  Corporations, 
II  414,  432 ;  District  and  Prosecuting  Attor- 
neys ;  Embezzlemeot ;  Evidence,  S  ^  >  Judg- 
es; Justices  of  the  Peace;  Municipal  Cor- 
porations, JU  180,  186 ;  Pleading.  |  403 ;  Re- 
ceivera;  Sberiffii  and  Constables;  States,  | 
69;  United  States  Marshals. 

I.  APPOIHTMEWT.  QITAIJFIOATIOll, 
AND  TENURE. 
(C)  BtlKlblllty  and  QnnltflcaHos. 

I  18  (N.M.}  The  right  to  hold  a  public  office 
exists  only  oy  virtue  of  some  law  wliicb  ex- 
pressly or  Impliedly  confers  it— State  v.  De 
Annijo,  140  P.  lliS. 

The  right  to  hold  office  may  be  conferred  by 
statute,  or  may  exist  by  virtue  of  the  common 
law,  where  the  common  law  is  in  force  and  no 
statute  denies  the  right.— Id. 

Seas.  Laws  1909,  c.  134,  §  1,  providing  that 
no  person  prevented  by  tne  "Organic  Act" 
of  the  territory  shall  be  entitled  to  hold 
public  office,  refers  to  the  original  act  of  Con- 
gress creating  the  territoir  <d  New  Mexico, 
and  the  only  limitations  thereby  imposed  are 
that  such  ri^ht  shall  be  exercised  only  by  citi- 
zens of  the  United  States.— Id. 

120  (N.M.)  Since  the  statutory  law  of  the 
territory  neither  expressly  conferred  nor  denied 
the  right  of  wi»nen  to  hold  public  office,  the 
existence  of  such  right  depends  on  the  com- 
mon law.— State  v.  De  Armijo,  140  P.  1123. 

Under  the  common  law,  a  woman  was  eligible 
to  hold  a  purely  ministerial  ofBce,  if  capabfe  of 
performing  the  duties  thereof^  where  such  duties 
did  not  call  for  the  ex^dse  of  judigment  and 
dlscretioaL- Id. 

EH.  RXOHT8.  POWERS,  DUTIES,  AND 
Z.IABILITIES. 

I  100  (Ariz.)  In  the  absence  of  conatitutiona] 
prohibitions,  the  compensation  of  any  public  of- 
ficer may  be  increased  or  diminished  at  any  time 
during  the  term  for  which  he  was  elected. — 
Yuma  County  v.  Stuiges,  14M>  P.  504. 

Const,  art.  4,  {  17,  abridges  the  legislative 

I lower  to  increase  the  compensation  of  any  pub- 
ic officer  daring  his  term,  but  the  compensation 
prescribed  for  ^e  office  at  the  lieginning  of  term 
continues  during  tlie  term.— Id. 

Under  Civ.  Code  1901,  pars.  2608  and  2609,  as 
anipiided  by  Laws  IDOTj,  c.  11,  and  imm.  liUlU 
and  2611.  the  treasurer  o£  a  county  held  entitled 


to  an  increase  In  the  salary  during  his  term  of 
office  on  an  increase  in  the  assessed  valuation  of 
the  property  of  the  county  during  liis  term,  not- 
withstanding Const,  art  4,  I  17,  and  Laws 
1912,  c.  98,  adoptad  dnrii«  Us  term  of  offlce. 
— Id. 

i  100  (Cal.)  Under  Const,  art  11.  |  9,  and 

County  Government  Act,  the  compensation  of 
one  elected  for  the  term  beginning  January  T, 
1907,  to  the  consolidated  offices  of  county  clerk, 
auditor,  and  recorder,  while  St.  1EH)3,  p.  377. 
fixing  the  salary  of  county  auditor  at  $1,500 
annually,  was  in  force,  may  not  be  indirecdy 
increased  by  the  appointment  of  a  copyist  in 
the  office  of  the  recorder,  notwithstanding  PoL 
Code,  i  4267,  as  amended  by  St  1907.  p.  607.— 
Calaveras  County  v.  Poe.  140  P.  23. 

OIL 

See  Mines  and  Minerals,  »  78,  7& 

OPENING. 

See  Judgment.  ||  138-160,  S40-SS4. 

OPINION  EVIDENCE. 

See  Criminal  Law.  1 461 ;  Evidence,  H  473-545. 

OPTIONS. 

See  Taxation,  |  79. 

ORDINANCES. 

See  Municipal  Corpozationa,  H  122, 180. 

OWELTY  OF  PARTITION. 

See  ParUtion,  {  84. 

PARDON. 

See  Licensee,  |  39. 

§4  (Wash.)  Laws  1918,  c.  28,  |  2,  subd.  2, 
gives  no  authority  to  a  justice  of  the  peace  to 
suspend  or  commute  the  sen  ten  oe  <^  one  con- 
victed and  sentenced  to  imprisonment  for  willful 
nonsupport  of  wife  or  chOdzen.  but  merely  au- 
thorizes, an  order  for  a  recognizance  for  pay- 
ments to  tbe  wife  or  children ;  after  "convic- 
tion" meaning,  in  view  of  subdivision  3,  after  a 
finding  of  guilty,  and  before  imposition  of  sen- 
tence.—State  V.  Superior  Court  for  King  Coun- 
ty, 140  P.  556. 

17  (Cal.)  Under  St.  1913,  p.  1048,  a  first 
term  prisoner  is  entitled,  as  a  matter  of  right, 
upon  the  expiration  of  one  calendar  year,  to  ap- 
ply for  a  parole,  but  not  entitled  as  a  matter 
of  right  to  a  parole;  the  granting  of  same  being 
within  the  discretion  of  the  board  of  prism 
directors.- noberU  v.  Duffy.  140  P.  260. 

PARENT  AND  CHILD. 

See  Bastards.  H  18,  49 ;  Conrts,  8  97  :  Descent 
and  Distribution,  {  68;  Estoppel,  |  82; 
Guardian  and  Ward ;  Inuats. 

1 3  (Ariss.)  A  parent  Is  required  to  care  for 
his  child  during  the  time  it  is  unable  to  care  for 
itself,  and  is  entitled  to  use  the  child's  estate 
for  that  purpose  only  in  exceptional  cases.— In 
re  Harris,  140  P.  825. 

I  14  (Ariz.)  While  a  stepfather  was  under  no 
natural  or  legal  obligation  to  care  for  a  minor 
stepchild,  the  assumption  of  that  duty  by  the 
Stepfather  carried  with  it  the  resultinK  legal  re- 
epousihiUties.— In  re  Harris.  140  P.  625. 

A  parent  or  one  in  loco  parentis,  such  as  a 
stepfather,  who  advances  money  to  support  the 
child,  cannot,  years  thereafter,  recover  such 
expenditnres  as  upon  an  implied  contract  tqr  the 
child  to  repay  than.— Id. 

The  intention  of  one  In  loco  parentis,  such 
as  a  stepfather,  to  require  repayment  of 
amouut»  advanced  for  tbe  aiaintenauce,  etc.,  of 
a  stepchild,  must  i>e  shown  in^i^er  to  entitle 

Digitized  by  LjOOg  LC 


1271 


INDBX-DIGSar 


PRtMltl 


tin  stepfather  to  rcpaymeiit,  «•  otherwise  tbe 
muittenuioe  will  be  deemed  gratnitoas^Id. 


PAROLE. 


See  Pardon,  (  7. 


PAROL  EVIDENCE. 

See  Eridenoe.  U  400-Ml. 

PARTIES. 

See  Appeal  and  Error,  f|  187,  877;  Aaslgn- 
ments,  |  121 ;  Bills  and  Notes,  {  371 ;  Baild- 
iog  and  Loan  Associations,  {  6 ;  Colleges  and 
UDiTerflities,  |  7;  Cootempt,  f  60;  Con- 
tracts, i  187 ;  Corporations,  1 153 ;  Eridence. 

182;  fiusband  and  Wife,  S  270;  Injunction, 
114;  Judgment,  U  138,  670;  Mandamus, 
152;  Mortgages,  T  427:  Pleading.  1  248; 
abscriptioDs,  |  l6;  Waters  ana  Water 
Courses,  f  247. 

X.  PitAnrriFFS. 

(A)  PeveoMS  Who  mar  or  nast 

1 6  (Cal.)  In  an  action  for  damages  growing 
out  of  a  lease  of  oil  lands,  evidence  held  to 
sustain  a  finding  that  plaintiff  was  the  real 
party  In  interest,  and  hence  entitled  to  main- 
tain tbe  action.— Kline  t.  Onanm^  Oil  Co.,  140 

P.  1.     

H.  DEFEND  AKTfiL 
(B)  JoiaAev. 

i  30  (Or.}  An  action  for  rent  cannot  be  main- 
tained against  one  who  agrees  to  pay  rent,  if 
tbe  lessees  fall  to  pay,  jointly  with  the  lessees, 
if  the  snffldeney  of  the  complaint  Is  gmmerly 
challenged  for  misjoinder  of  ijMiTtiee.— Wolf  t. 
Kppenstein.  140  P.  751. 

m.  mew  pabties  ahd  ohakge  of 

PARTIES. 

1 51  lOki.)  Where  the  grantee  of  land,  which, 
at  the  time  of  the  conveyance,  waa  In  another's 
adverse  pooseoslon,  sued  in  his  own  name  to  re- 
cover same,  it  was  not  error  to  permit  him  to 
amend  his  jietition  so  as  to  join  Sis  grantor  as 
plaintiff.— Gannon  v.  Johnston,  140  P.  430. 

§  5t  (Wash.)  It  is  permissible  to  bring  In  new 
parties  when  necessary,  and  to  enter  a  judgment 
that  will  meet  the  merits  of  the  case-^State  v. 
Asotb  Coun^,  140  P.  014. 

V.  DEFEOTS,  OBJEOTIOlfS.  AXD 
AMENDMENT. 

1 75  (Or^  "Defect  of  parties,"  specified  in  L. 
O.  L.  i  68,  subd.  4,  as  a  ground  of  demurrer, 
means  that  other  parties  are  necessary,  and  a 
demurrrer  on  that  ground  mast  came  tboee  who 
should  be  brooght  in.— Wolf  v.  Eppenstein,  140 
P.  751. 

Under  L.  O.  L.  S  6S.  subda.  4,  5,  and  sections 
71,  72,  unless  tbe  objection  of  misjoinder  of 
parties  is  taken  either  by  demurrer  or  answ», 
the  defect  is  waived. — Id. 

S  84  (N.M.)  The  rule  that  a  defendant  waives 
his  right  to  take  advantage  of  defect  of  par- 
ties defendant,  where  he  dueu  not  present  his  ob- 
jection by  demurrer  or  answer,  does  not  apply  to 
an  indispenaable  party.— Miller  v.  Klasuer,  140 
P.  1107. 

PARTITION. 

n.  ACTIONS  FOB  PARTITION. 
(B)  Proeeedlnsa  mmA  Rollef. 

§78  (Or^  Under  U  O.  L.  U  443.  444,  It  is 
the  duty  of  tbe  referees  to  apportion  the  land  in 
value  according  to  the  respective  interests,  with- 
out regard  to  the  acreage.— Leonard  v.  Walker, 
140  P.  755. 


A  dacEM,  tMng  to  the  purtlM  acreage,  but 
not  valne  substantially  in  proportion  to  the 
shares  of  the  parties.  Is  levernble  error.— Id. 

{84  (N.M.)  Where  two  town  lota  owned  in 
common  are  susceptible  of  dlvisloD  by  giving  a 
lot  of  equal  value  to  each  party,  an  owelty  of 
partition  will  not  be  granted  because  one  lot 
has  a  peculiar  value  to  the  cotenant  to  whom 
it  is  allotted.— Field  v.  Hudson,  140  P.  1118. 

PARTNERSHIP. 

See  Judgment,  |!  199,  731;  Beceivers,  U  68, 
218. 

I.  THE  HEI.ATION. 

(A)  OreatloB  and  ReaaiBltoa. 

1 5  (Kan.)  Participation  In  profits  is  only  a 
circumstance  to  be  considered  in  determining 
whether  a  partnership  contract  has  been  made. 
—Wade  V.  Hornaday,  140  P.  870. 

An  arrangement  among  three  persons  for  a  di- 
vision of  net  profits  from  sales  of  certain  stock 
in  lien  of  office  rent  and  services  furnished  by 
one,  advertising  and  printing  furnished  by  an- 
other, and  services  of  a  third  in  the  sale  of 
the  stock  and  in  tbe  advertising  and  correspond- 
ence, did  not  create  a  partnership.— Id. 

m.  KimrAi.  bights,  duties,  and 

UABIUTIES  OF  PARTNERS. 

(B)  ladlTldwal  "nFaaaaotloma. 

1 92  (Wash.)  One  partner  may  not  profit  for 
himself  individually  out  of  tbe  partnerabip  busi< 
oees,  or  out  of  private  transactionB  which  should 
have  been  conducted  in  the  partnership  name ; 
but  he  may  buy  and  sell  real  estate  or  other 
property,  if  the  transaction  is  disconnected  with 
the  partnership  business,  and  Is  not  in  competi- 
tion or  rivaliy  therewith,  and  if  he  Is  under  no 
duty  to  conduct  It  for  the  finn.— Shrader  v. 
Downing,  140  P.  558. 

A  member  of  a  Grm  engaged  in  selling  real 
estate  on  commission,  who  bought  a  tract  with 
his  own  money,  platted  it,  and  placed  it  with 
the  firm  for  sale,  on  the  asnal  commission,  the 
firm  having  no  funds  with  which  to  boy,  and  an 
effort  having  been  made  to  get  another  to  do  it, 
was  not  liable  to  account  to  the  firm  fOr  his 
profit  on  tbe  transaction.— Id. 

(C>  Aetlona  Bctweca  Partaen. 

i  129  (Kan.)  Where.  In  an  action  on  a  patt- 
nership  dissolution  agreement,  defendant  plead- 
ed a  mutual  mistake  in  transcribing  the  agree- 
ment, and  the  evidence  showed  that  plaintiff 
knew  of  the  mistake,  the  variance  was  not  ma- 
terial.—Wait  V,  McKibben,  140  P.  800. 

I  I2t  (Wash.)  Evidence,  in  an  fiction  between 
partners  for  an  accounting,  held  to  justi^  the 
conclusion  of  the  trial  court  that  the  transaction 
conducted  by  the  defendant  was  not  intended  or 
understood  to  be  a  firm  transaction^— Shiader  v. 
Downing,  140  P.  SOa 

IV.  RIGHTS  AND  LIABHiITIES  AS 
TO  THIRD  PERSONS. 
(A)  Repreneiitation   of  Plrm  by  Partner. 

S  153  (Okl.)  Where  one  partner,  while  acting 
for  the  firm,  procures  an  exchange  of  lands  by 
false  representations,  tbe  other  partners  are  lia- 
ble for  the  fraud.— Gannon,  Gouldiog  &  Thies 
T.  Hansaman,  140  P.  407. 

PASSENGERS. 

See  Carritn,  ff  296-328. 

PATENTS. 

See  Abstracts  of  Title,  1 1;  Homestead,  I  142: 
Indians,  |  18;  Pnblic  Lands,  8S  104,  114, 144. 
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X  TITI.E,  OONVETANOBS,  AHD  CON- 
TBAOT8. 

(B)  Aaalsiimeikts  nnA  Other  Tmafeva. 

S  196  (Colo.)  An  inatrumeDt  providing  that,  io 
consideration  of  the  payment  of  a  certain  sum 
by  tbe  party  of  the  second  part  to  the  party  of 
the  first  part,  the  party  of  the  first  part  "here- 
by agrees"  to  deliver  to  the  second  party  all  of 
his  rights  to  the  use  of  a  certain  patent,  and 
"does  hereby  grant  and  convey"  Buch  rights, 
was  a  mere  option;  tbe  lecond  party  not  agree- 
ing to  buy  or  pay  for  tbe  patent  rights.— Strauss 
v.  Brier,  140  P.  183. 

S  199  (Colo.)  An  agreement  to  convey  rights, 
etc.,  held  in  a  patent  required  a  conveyance  of 
the  patent  rights,  which,  to  be  valid,  must  be 
made  and  recorded  pursuant  to  Rev.  fjt.  S 
4898  (TJ.  S.  Comp.  St  1001,  p.  3387).— Strauss 
V.  Brier,  140  P.  183. 

§  203  (Colo.)  In  an  action  for  the  balance  due 
under  a  written  agreement  to  sell  an  interest  in 
a  patent  right,  evidence  held  not  to  show  that 
pluntifE  ever  hod  an  assinimeDt  of  or  interest  in 
any  patent— Strauss  v.  Brier,  140  P.  183, 

One  party  to  a  contract  cannot  b^  required 
to  perform,  and  the  other  party  left  to  perform 
at  his  option,  so  that  one  suing  for  the  balance 
due  under  an  agreement  for  the  sale  of  patent 
rights  must  show  a  tender  of  a  conveyance  of 
tbe  rights  as  agreed  In  order  to  recover.— Id. 

PAYMENT. 

See  Frauds,  Statnte  of,  S  120;  Hechanica* 
Liens,  i  US ;  Money  Paid,  8  1 ;  Subrogation ; 
Tender:  Vendor  and  Purchaser,  H  98,  104, 
116, 181 ;  Waters  and  Water  Oourses,  S9  203, 
257,  266, 

REOOVERT  OF  PAIltENTS. 

( 82  (Ariz.)  Plaintiff,  who,  under  agreement 
for  a  lease,  but  who  had  no  lease  or  possession, 
and  who  waa  nnder  no  obligation  to  pay  rent 
and  who  with  full  knowledge  of  such  facta,  vol- 
untarily and  persistently  remitted  checks  for  the 
monthly  rental  to  defendant,  who,  after  he  had 
sold  and  conveyed  the  property,  cashed  the 
checks,  held  not  entitled  to  recover  such  pay- 
ments.—Merrill  v.  Gordon,  140  P.  406. 

S  89  (Ariz.)  Whether  a  payment  waa  made 
voluntarily  or  not  is  a  question  of  law,  where 
the  facts  are  undiiputed.~MerriU  v.  Goidon,  140 
P.  496. 

189  (Wash.)  Evidence,  in  an  action  for  mon- 
ey paid  to  defendant  upon  its  representation 
and  warranty  as  to  the  balance  due  upon  ma- 
chineiT  which  it  had  sold  upon  the  contract  of 
conditional  sale  assigned  to  plaintiff,  held  to 
show  either  a  false  representation  or  a  suppres- 
rion  of  tiie  truth  entitling  plaintiff  to  recover, 
— Scandinavian  American  Bank  of  Tacoma  v. 
Puget  Sound  Machineir  Depot,  140  P.  901. 

PENALTIES. 

See  Damages,  {  80 ;  Death,  SS  7, 11,  64. 

PERSONAL  INJURIES. 


See  <>jrier8.Ji  286-328;  Corpora^, 
Courts,  8§  7,  8;    Damne^a,       9a_,_  3 


158,  163,  208;  Death;  Evideu^',  ^  SL^.  3;i3. 

find 


472,  500.  618;  Gas,  i  ]4^{,;  Uneband 
Wife,  S  205;  Master  and  SHtvaut,  8«_92-.' 
Mnniapal  Corporations,  H  705.  706,  74T-': 
Negligence ;  Railroads,  f  328 ;  Releoae,  S 
Street  Railroads.  8<  W,  IH;  Tda],  jl 
237,  242.  244.  295;  Wharves,  {21. 


PERSONAL  PROPERTY. 

See  Property. 

PETITION. 

See  Appeal  and  Error,  H  881.  362;  Counties, 
fi  13;  Pleading;  Waters  and  Water  Courses, 
h  225.  220.  23a 


PHOTOGRAPHS, 

See  EMdenoe,  i  81& 

PHYSICIANS  AND  SURGEONS. 


See  Evidence, 
nte  oL  5  23; 
utea,  1  TZ. 


028.  SSeL  S4S;  Frauds.  Btat- 
faster  and  Berrant.  |  »2;  Stat- 


15  (CaLApp.)  Whether,  within  St  1911. 
1437,  providing  for  the  granting  of  a  certificate 
to  practice  a  special  branch"  of  medicine  and 
surgery,  "cancers,  tumors,  malignant  growtha, 
and  cutaneona  diseases"  are  so  correlated  that 
they  may  be  classed  as  such  a  branch  is  a  ques- 
tion of  fact  under  competent  eridence.— Bohan- 
non  V.  State  Board  of  Medical  Examiners.  140 
P.  10S9. 

PLEADING. 

See  Appeal  and  Error,  H  171.  S64,  889,  959. 
1030-1042,  1170,  1176;  Attachment,  f  306; 
Bastards,  IS  19,  49;  Bills  and  Motea,  H  64, 
462 ;  Brokers,  «  82 ;  CanceUation  of  Instru- 
ments, I  37;  Carriers,  $  314:  Contracts,  | 
332;  Oorporations.  H  209,  BlU,  filS.  518; 
Costs,  S  1S4:  Counties.  |  29;  Courts,  |  56; 
Damages.  Jtg  190,  158;  Death,  If  4».  49,  52; 
Dismissal  and  Nonsuit,  |  60;  Divorce,  U  93, 
104;  Elections,  I  288;  Eminent  Domain,  f 
191;  Equity,  f  &M;  False  Imprisonment,  i 
20;  Garnishment  H  142,  158,  187,  237; 
Indictment  and  Information;  Injunction,  i 
118;  Judgment,  «  158,  199,  :f66,  384,  590; 
Justices  of  the  Peace,  S  101;  Landlord  and 
Tenant,  i  202;  Libel  and  Slander,  H  80, 
100;  LJndtation  of  Actions,  fi  126,  127;  Us 
Pendens,  |  9;  Master  and  Servant.  {1  39. 
256,  259;  Mechanics'  liens.  |  277;  Mort- 
gages, M  454,  459,  559;  Mnnicii>ai  Corpo- 
rations, «  378,  638;  Parties,  5  51;  Fartner- 
Bhip,  I  120;  Principal  and  Surety,  |  155; 
Quieting  'intle,  {«  34,  35,  50;  Receivers,  i 
218:  Reformation  of  Instruments,  |  30; 
Replevin,  S  69 ;  Schools  and  School  Districts, 
I  138;  Trial.  {  251;  I'rusts.  }  all;  Vendor 
and  Purchaser,  i  349. 

I.  FOBM  AKD  ALIiEOATIOirS  IX 

i  S  (CaLApp.)  A  denial  io  ejectment  that  "de- 
fendants, or  either  of  them,  now  unlawfully 
withhold  possession  from  plaintiff  ai  any  of 
the  lands  described  in  plaintiff's  said  complaint" 
is  evasive  and  a  mere  conclusion,  and  hence  not 
sufficient  to  raise  an  issue  as  to  defendants'  pos- 
sessioD.— Kerr  v.  Snowden,  140  P.  704. 

S  0  (CaLApp.)  A  complaint  in  an  action  for 
death  waa  not  subject  to  general  demurrer  for 
failure  to  allege  the  heir's  damages,  where  it  al- 
leged facts  from  which  damage  to  the  widow,  as 
heir,  must  necessarily  follow,  partiealarly  where 
the  prayer  aaked  for  e  specific  sum. — Barr  r. 
Southern  California  Edison  Co.,  140  P.  47. 

I  34  (Arix.)  In  construing  tbe  language  of  a 
complaint,  every  reasonable  Intendment  should 
be  made  to  sustain  the  pleading,  if  irasstble. — 
Machomich  Mercantile  Co.  t.  Mickey,  140  P. 
63. 

(34  (Okl.)  A  petition  not  challenged  directly 

or  by  objecting  to  tbe  testimony  will  be  held 
good  on  objection  made  for  the  first  time  on  ap- 
peal where,  by  a  liberal  construction,  it  states 
a  canse  of  action.— Hoehler  v  Short,  140  P. 
146. 

{33  (Cal.App.)An  allegation  In  a  complaint, 
in  an  action  for  wrongful  death,  that  the  plain- 
tiff, who  was  tbe  widow,  suffered  damages  as 
administratrix  must  be  regarded  as  surplosage. 
as  she  could  not  sustain  any  damages  in  that 
capacity  upon  the  facts  alleged.— Barr  v.  South- 
ern California  Edison  Co..  140  P.  47. 

§36  (Cal.)  A  finding  contrary  to  a  fact  ad- 
mitted by  the  pleadings,  within  Code  Civ.  Proc. 
fi  462,  must  be  disregarded.— Hibem id  Savings 
&  Loan  Society  T.  Dickinson.  UO.P.  265.  i 
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136  (GsLApp.)  Where  plaintiff  eaing  for 
cooda  sold,  established  a  prima  facie  case, 
defeodant,  vbo  admitted  in  blfi  answer  that  a 
certain  sum  was  due,  could  not  complain  of  a 
finding  that  tbe  amount  admitted  was  due.— 
Western  Implement  Co.  v.  Blodgett,  140  P.  38. 

1 86  (Mont)  Where,  in  an  action  to  compel 
■  reconveyance  of  trust  property  on  the  ground 
that  the  trust  had  been  fully  accomplished,  de- 
fradant  in  his  answer  recognized  toe  original 
contract  by  which  the  trust  was  created  and 
the  property  conveyed  as  valid,  but  set  up  title 
by  virtue  a  subsequent  contract,  he  could 
not  thereafter  contend  that  the  original  contract 
was  void  because  not  in  writing.— Willoburn 
Ranch  Co.  v.  Tegen,  140  P.  231. 

H.  BECUUt&TION,  OOMPUklNT,  PE- 
TITION. OB  STATXafElTT. 

i  48  (Mont)  Under  the  statute,  as  well  as  un- 
der the  general  rule  of  law,  if  plaintiff  is  en- 
titled to  relief  under  tbe  facta  ul^ed,  consid- 
ered from  aur  vievpoint,  the  ctmiplaint  will  be 
•ustained.— Hicki  t.  Bupp.  140  P.  97. 

m.  PI.EA  OB  AWSWEB,  OBOSB-OOM. 
PZJUNT,  AND  AFTIPAVIT 
OF  DEFBHSE. 
(A)  Defenaei  1*  General. 

fM  (Oal.)  Where  a  complaint  Is  directed 
against  two  defendants,  and  tbe  liability  of  one 
involves  facts  not  material  to  tbe  liability  of 
the  other,  and  they  answer  separately,  neither 
need  answer  those  allegations  which  relate  sole- 
ly  to  the  liability  of  tbe  other.— Hibernia  Sav- 
ings ft  Loan  Society  t.  Dickinson,  140  P.  2C5. 

187  (Okl.)  Under  Rev.  Laws  1910,  i  4736, 
providing  that  tbe  pleadings  authorised  are 
petition  by  plaintiff,  answer  or  demurrer  by  de- 
fendant, demurrer  or  reply  by  plaintiff,  and  de- 
murrer by  defendant  to  repVi  &  bar 
is  unautnorixed.- Ander8(HL  r.  State,  140  P. 
U42. 

(O)  Travevaea  or  Denials  an4  Admlsslvna. 

1 127  (Kan.)  A  defendant  sued  on  a  contract 
to  accept  and  pay  for  a  life  insurance  PoUcy, 
by  defending  on  the  ground  that  plaintiffs  had 
broken  their  promise  to  pay  for  him  a  loan 
commission  less  in  amount  than  tbe  premium, 
held  not  to  have  admitted  a  liability  for  the 
difference.— Wooden  v.  Gibson,  140  P.  107. 

1 127  (Utah)  Tbe  admission  in  tbe  answer.  In 
an  action  for  trespass  by  defendant's  sheep  and 
catUe,  that  defendant  was  the  owner  "of  cer- 
tain animals,  to  wit,  sheep  and  cattle,"  was  not 
an  admission  that  he  was  the  owner  of  tbe  al- 
lied trespassing  animals,  where  in  connection 
with  the  admission,  all  the  all^ations  of  the 
complaint  were  deiiiad.— Sorbaugh  t.  Butter- 
field;  140  P.  757. 

V.  DSMimBEB  OB  EXOEPTIOK. 

I  192  <Aris.)  Tb&t  a  complaint  alleged  legal 
conclusions  instead  of  facts  did  not  mase  it  bad 
on  general  demurrer,  where  the  intention  of 
plaintiiE  was  apparent.— Machomlch  Mercantile 
Co.  V.  Hickey,  140  P.  63. 

S  205  (Mont.)  In  an  action  by  the  assignee  of 
tbe  settler  of  a  trust  to  compel  a  reconveyance 
of  the  trust  property  on  the  ground  that  tbe 
purpose  of  the  trust  had  been  fully  accom- 
plished, the  petition  held  to  allege  facts  from 
which  it  was  fairly  inferable  that  the  trustee 
had  been  fully  reimbursed  for  all  advancements, 
and,  though  vulnerable  to  a  special  demurrer 
because  indefinite  and  ambiguous,  was  sufficimt 
as  against  a  general  demurrer. — WUloburn 
Ranch  Co.  v.  Yegen,  140  P.  2^1. 

§2)4  (Ariz.;  In  an  action  to  quiet  title  held, 
that  plaintiffs'  alleeation  that  the  recorded  con- 
tract of  conditional  sale  ander  which  defendant 
daimed  yna  invalid  would  be  treated  as  true 


for  the  puzpoie  o(  a  doanrrer. — Aiisona  Ifine 
Supply  Co.  V.  Bolman,  140  P.  490. 

S2I4  (CaLApp.)  A  demurrer  admit*  the  veri- 
ty of  the  facts  pleaded.— Mattiiews  t.  Lopus, 

140  P.  306. 

VI.  ABfElTDEB  AlVO  SVFFXEBCZiirTAIL 
PLEASINCW  Aim  BEPI.EADEB. 

1 229  (Kan.)  Amendments  to  correct  mistakes 
or  defects  in  pleadings  should  be  liberallv  al- 
lowed, where  they  will  promote  justice  and  not 
substantially  change  the  claims  or  defenses. — 
Woods  V.  Nicholas,  140  P.  862. 

S  230  (Colo.)  The  right  to  amend  in  special 
proceedings  is  purely  statutory,  and,  where  the 
statute  does  not  specifically  authorize  it  amend- 
ments of  a  substantial  nature  cannot  be  made. 
—Town  of  Sugar  City  v.  Board  of  Com'rs  of 
Orowley  County,  140  P.  809. 

S  236  (Cal.)  Where  the  complaint  in  a  suit  to 
foreclose  a  mortgage,  brought  against  the  mort- 
gagor and  a  subBeqaent  purchaser,  alleged  an 
assumption  by  the  purchaser  of  tne  mortgage 
debt,  the  allowance  of  an  amendment  to  con- 
form to  the  proof  by  omitting  that  allegation, 
made  after  vacating  a  judgment  for  the  mort- 
gagee on  motion  anthoiized  by  Code  Civ,  Proc, 
H  663,  663a^  was  within  tbe  court's  discretion. 
—Hibernia  Savings  ft  Loan  Society  t.  Dickin- 
son, 140  P.  265. 

S236  (CaLApp.)  In  an  action  for  legal  serv- 
ices rendered  by  plaintiff's  assignors,  where  the 
original  complaint  declared  on  an  account  stat- 
ed, the  granting  of  leave  to  file  an  amendment 
declaring  upon  the  contract  itself  was  not  an 
abuse  of  discretion,  the  facts  alleged  being  the 
same  in  both  cases,  and  the  causes  of  action 
arising  out  of  the  same  transaction. — Bldridge 
V.  Mowry,  140  P.  978. 

g236  (Okl.)  Permitting  defendant  to  amend 
to  aUege  mutual  mistake  of  law,  after  the  evi- 
dence was  closed,  witnesses  were  discbai^d, 
the  jury  Instructed,  and  counsel  for  defendant 
had  made  bis  opening  argument,  plaintiff  not 
l>eing  granted  a  continuance,  held  an  abuse  of 
the  discretion  vested  in  the  court  by  Comp, 
Laws  1909,  S  9679.— Northwest  Thresher  Co.  v. 
McNinch,  140  P.  1170;  Same  v.  Pruitt,  Id. 
1178;    Same  v.  Bell,  Id.  1174. 

i  237  (CaLApp.)  Where,  In  an  action  for  rent, 
tbe  complaint  set  out  a  lease  and  averred  that 
defendant  went  into  possession  thereunder,  but 
tbe  facts  as  brought  out  on  the  trial  showed 
that  defendant  did  not  hold  the  land  by  virtue 
of  the  lease,  plaintiff  should  have  been  permit- 
ted to  amend  her  complaint  to  conform  to  the 
facts  and  recover  for  use  and  occupation.— Hef- 
fcrnan  v.  Davis,  140  P.  716. 

i  237  (Okl.)  An  answer  cannot  be  amended 
to  conform  to  the  proof,  where  the  proof  sup- 
porting the  amendment  was  immatenaL  incom- 
petent, and  introduced  over  plaintifE's  objection. 
-Northwest  Thresher  Oo.  v.  McNinch,  140  P. 
1170;  Same  t.  Pmitt.  Id.  1173;  Same  t.  Bell, 
Id.  1174. 

S248  (Cal.App.)  Where  plaintiff,  to  whom  a 
claim  for  legal  services  was  assigned,  first  sued 
on  an  account  stated,  and  thereafter  amend- 
ed his  complaint  and  declared  on  the  contract 
itself,  the  first  assignment  of  the  chose  in  ac- 
tion was  sufficient,  and  a  second,  made  just  be- 
fore the  amendment,  was  unnecessary,  and  could 
not  defeat  plaintitTs  right  to  amend  on  the  the- 
ory that  it  introduced  a  new  cause  of  action. — 
Eldridge  v.  Mowry,  140  P.  97a 

I  248  (Kan.)  An  amendment  of  a  petition  to 
correct  a  mistake  of  tbe  pleader,  which  mere^ 
substitutes  one  party  for  another  as  plaintiff, 
does  not  change  the  cause  of  action.— Harlan  t. 
Loomia,  140  P.  845. 

§  248  (Kan.)  Amendment  to  a  petition  In  an 
action  for  defendant's  fraudulent  representa- 
tions as  to  the  value  of  notes  exchanged  by  him 
for  plaintiff's  property  hrld  mere)^  to  amplify 
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the  aTerments  of  the  oriffinal  petition  and  state 
a  cause  of  action  for  deceit  and  fraud.— Wooda 
V.  Nicholaa.  140  P.  862. 

VH.  SXGNATUBE  AITO  VEBIFIOATXOir. 

{291  CArix.)  In  an  action  on  a  wtittea  con- 
tract by  the  agoitB  of  defendant  inauiance  com- 
pany to  return  a  caah  payment  made  on  a  stock 
subscription  any  time  within  90  days,  an  al- 
legatiMi  that  such  contract  was  made  by  defend- 
ant's agent  was  admitted  if  not  denied  by  a 
verified  answer  ander  Civ.  Code  1901,  par.  13S8. 
— Arizona  Life  lus.  Co.  v.  Lindell,  140  P.  60. 

XI.  MOTIONS. 

S  364  (Or.)  There  was  no  error  in  strilting  ont 
of  the  answer  an  ellegatioo  in  detail  of  matter 
included  in  a  general  statement  under  whidi 
proof  of  all  fiicts  suggested  by  the  stricken  mat- 
ter was  admitted,  except  an  item  as  to  which 
there  was  no  suggestion  in  the  evidence.— Scib- 
■or  V.  Oregon-WaAiington  B.  &  Navigation  Co., 
140  P.  629. 

f  369  (Wash.)  Where  a  railroad  company  was 
liable  to  an  adjoining  property  owner  for  in- 
juries caused  by  blasting,  whether  such  blast- 
ing was  negligent  or  not^  the  property  owner 
•cannot  be  compelled  to  elect  as  to  whether  he 
will  rely  upon  allegationa  in  bis  complaint  bas- 
ed upon  the  inherent  danger  of  the  work,  or  up- 
on ute  railroad's  QegUgeDce. — B.  Schade  Brew- 
^  Ca  V.  Chicago,  M.  &  P.  S.  By.  Co.,  140  P. 

XH.  ISSUES,  PBOOF.  AHD  VABIAMOE. 

1 873  (Wadi.)  Where,  in  an  action  upon  an 
attachment  bond,  no  demurrer  was  Interposed 
because  the  complaint  did  not  allege  that  the 
damages  were  unpaid,  the  only  defease  pleaded 
or  raised  during  the  trial  being  that  there  was 
probable  cause  for  the  attachment,  etc.,  there 
WM  a  waiver  of  proof  of  nonpayment  <n  dam- 
les.— Wild  BoBe  Orchard  Co.  t.  Critzer,  140  P. 


Xm.  DEFECTS  AND  OBJECTIONS* 
WAIVER,  AND  AIDEB  BT  TEB- 
DICT  OB  JUDGMENT. 

1 403  (Mont.)  The  alleRation  in  the  answer 
that  on  a  certain  day  relator  was  a  member  of 
the  police  department  of  the  city  of  B,,  hold- 
ing the  position  of  lieutenant  of  police,  to  that 
extent  aids  the  affidavit  for  mandamus  to  be  re- 
stored to  office.— State  v.  Duncan,  140  P.  96. 

C4ie  (N.M.)  Under  Comp.  Laws  1897,8  2685, 
BUDsec  89,  where  the  complaint  fails  to  state  a 
cause  of  action  and  defendant's  demurrer  is 
overruled,  he  may  answer  on  leave,  and  go  to 
trial  without  waiving  his  right  to  predicate  er- 
ror on  the  overruling  of  the  demurrer, — La  Me- 
sa Community  Ditch  v.  Appelzoelier,  140  K 
1051. 

f  428  (Mont)  Defendant  ma^  not  object  to  in- 
troduction in  evidence  by  plaintiff  of  an  ordi- 
nance the  existence  of  which  Is  pleaded  in  the 
answer.— State  v.  Duncan,  140  P.  95. 

1 433  (Okt.)  Where  defendants  do  not  appear 
until  after  judgment,  objections  tiiat  the  peti- 
tion fails  to  support  the  judgment  will  be  over- 
ruled, unless  it  fails  to  allege  some  matter  essen- 
tial to  the  relief  sought— Hoehler  v.  Short,  140 
P.  14fl. 

PLEDGES. 

See  Banks  and  Banking,  |  ITtf;  Corporations, 
f  128. 

1 44  (Utah)  Where  a  note  secured  by  collater- 
als is  paid,  the  collaterals  are  not  enforceable 
in  the  hands  of  the  bolder  of  the  note.— Utah 
Commerdal  &  Savings  Bank  v.  Fox,  140  P.  GUO. 


POISONS. 


See  Death,  |  88. 


POLICE. 

Be«  Municipal  Corporations,  ff  180.  US. 

POLICE  POWER. 

Bea  Cotutltutional  Law,  H  81,  287. 


POLICY, 


See  Insurance. 


POLITICAL  RIGHTS. 

See  Blectiong. 

POSSESSION. 

See  Adverse  Possession  ;  Landktld  and  Toua^ 
1 185. 

POWERS. 

SeeDoeds,  f  142. 

PRACTICE. 

For  ptaetice  In  particalar  acUoDB  and  procaefr 
ings,  see  the  varioua  specitic  topics. 

PREFERENCES. 

See  Bankmptcr.  if  166.  308;  rmadnlent 
Conveyancas,  |i  156,  lOU. 

PREMIUMS. 

See  losuraoce,  |  20. 

PRESCRIPTION. 

See  Advetsa  Possession;    LlmltatloB  of  A^ 

tions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  f|  «01r«87;  Orimlnal 
Law,  %  1144;   Evidence,  U  07-88. 

PRIMARY  ELECTIONS. 

See  Elections,  |  UO. 

PRINCIPAL  AND  ACCESSORY. 

See  Rape,  |  18. 

PRINCIPAL  AND  AGENT. 

See  Adverse  Poaseerion,  H  26,  36;  Attorney 
and  Client;  Brokers;  Corporations,  H  414, 
432.  513;  Evidence,  ||  '242,  273;  D^actora; 
Partnership,  {  163. 

I.  THE  REI.ATIOX. 
<A)  Creatlom  and  Dxlsteuce. 

§  20  (Aris.)  In  an  action  against  an  Inaor- 
acce  company  to  recover  a  cash  payment  made 
on  a  stock  subscription  agreement  oral  evi- 
dence was  admissible  to  show  that  the  person 
with  whom  plaintiff  contracted  for  the  return 
of  the  payment  was  defendant's  agent  so  that 
defendant  was  bound  by  the  contract,  though 
not  an  ostensible  party  thereto.— Arizona  Lite 
Ins.  Co.  V.  Lindell,  140  P.  00. 

S  22  (Okl.)  Where  a  suit  by  the  principal  is 
based  on  a  contract  made  by  an  assumed  agent 
the  agent's  declarations  in  making  the  con- 
triKt  are  competent  evidence  of  agency. — Iowa 
Dairy  Separator  Co.  v.  Sanders,  140  P.  406. 

i  22  (Utah)  The  declarations  of  a  herder  of 
trespassing  sheep  and  cattle  that  he  was  work- 
ing for  defendant  who  owned  them,  were  inad- 
missible, because  agency  cannot  be  proved  in 
that  way.— Surbaugh  v.  Butterfield,  140  P.  757. 

$  24  (Okl.)  Uoder  conSicting  evidence  on  the 
queetion  of  agency,  such  question  is  for  the  ju- 
ry.—Iowa  Dairy  Separator  Co.      Sanders.  140 
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(B>  Vermlnrntlon. 

133  (Okl.)  ▲  wholesale  merchant  employins 
a  traveliDg  Balesmao  conld  arbitrarily  terminate 
the  employment,  where  the  extent  of  the  em- 
ployment was  not  Bpeci&ed. — Glodcner  t.  Ja- 
cobs, 140  P.  142. 

S  33  (OkL)  A  contract  of  agencr  II  revocable 
at  the  will  of  the  pHncipal,  unless  It  constitutei 
"a  power  coupled  with  an  interest."— McKel- 
lop  T.  Dewits.  140  P.  1161. 

f  34  (OkU  'The  phrase  "a  power  coupled  with 
an  interest*  means  a  writing  creating  in,  con- 
Teying  to,  or  vesting  in  an  agent  an  interest  or 
estate  in  the  subject  of  the  agency,  as  diatiD- 
cuished  from  the  proceeds  of  the  exendse  of  the 
agency.— McKellop  v.  Dewitz,  140  P.  1161. 

{41  (OkL)  A  principal  having  a  irawer  to 
revoke  an  agency  is  liable  in  damages,  where  the 
revocation  causes  substantial  damages  to  the 
agent.- McKellop  v.  Dewiti.  140  P.  1161. 

n.  MUTUAX  BXOHT8,  DUTIES,  AXD 
UABZLTrtES. 
(A)  Bxeentloii  oC  Aceney* 

163  (OkL)  Where  a  traveliog  salesman,  after 
bemg  diacharged,  refuses  to  return  his  samples 
nntil  his  commissions  have  been  paid,  and  there- 
after sells  the  samples,  and  applies  the  pro- 
ceeds on  what  is  due  him,  he  is  liable,  in  the 
absence  of  bad  faith,  only  for  their  fair  market 
valne  when  sold.— Glockner  t.  Jacobet  140  P. 
142. 

(B)  CompeasKtlaa  ajiA  Idam  ttf  Avent. 

S  88  <Kan.)  Where  a  salesman  of  a  manufac- 
turing company  employed  a  local  agent  to  make 
sales  on  stated  terms,  and  sales  so  made  were 
reported  and  filled,  tue  company  is  liable  for 
commissions  aecordingto  the  agreement— Ran- 
dolph Lumber  Co.  t.  Western  SUo  Co.,  140  P. 
867. 

m.  BIQHTB  AMD  T.f  ABTT.TTIBS  A«  TO 
THIRD  PEB801I8. 

(A)  Povrers  of  Aarent* 

8  97  (Wash.)  Where  a  (teneral  power  of  attor- 
ney by  its  terms  authorized  the  agent  to  act 
with  reference  to  all  manner  of  basiness,  the 
feet  that  it  was  given  with  reference  to  a  cer- 
tain class  of  transactions  did  not  limit  the 
agent's  anthority,  as  persons  dealing  with  him 
were  not  bound  to  look  beyond  the  iDstrument. 
— Auwarter  r.  Kroll,  140  P.  326. 

S  101  (OkL)  Where  the  mutual  mistake  of 
law  claimed  by  defendant  is  based  on  a  col- 
lateral oral  agreement  in  the  name  of  an  agent, 
independent  of  the  written  agreement  on  behalf 
of  the  principal,  evidence  that  defendant  and 
the  agent  misapprehended  the  law  as  to  such 
oral  agreement  ia  insufficient  to  establish  a  mu- 
tual mistake  of  law  on  the  part  of  the  principal. 
—Northwest  Thresher  Co.  v.  HcNincb.  140  P. 
1170;  Same  t.  Pmitt,  Id.  1178;  Same  t.  Bell, 
Id.  1174. 

I  103  (Oal.)  A  principal  directing  an  agent  to 
purchase  for  him  specified  property,  provided 
it  can  be  procured  for  a  specified  price,  does 
not  thereby  authorize  the  agent  to  make  an 
agreement  binding  the  principal,  as  purchaser, 
to  assume  a  debt  secured  by  a  mortgage  on  the 

Eroperty.- Hibcmia  Savings  &  Loan  Society  v. 
tickinson,  140  P.  265. 

S  103  (Or.)  While  a  power  authorising  an  at- 
torney to  lease,  sell,  convey,  or  mortgage  does 
not  technically  authorize  a  gift,  conveyances 
for  $10  and  $1,  respectively,  are  within  the  let- 
ter of  the  authority.— Wade  v.  Northup,  140  P. 
451. 

Where  a  woman  spoke  of  her  interest  in  un- 
productiTe  land  as  a  burden,  conveyances  by  her 
attorney  in  fact  for  $10  and  $1,  respectively, 
were  within  both  the  spirit  and  letter  of  a 

power  to  sell. — Id, 


I  IDS  (Or.)  A  contract  whereby  defendant  em- 
ploys agents  to  plat  land  and  sell  the  lots  and 
agrees  to  convey  to  a  purchaser  on  payment  of 
fpO  does  not  authorise  tlie  agoits  or  their  as- 
signee to  receive  money,  nor  require  a  deed  till 
V  F3iS?*140  V^sf  ****  *^  defendant.-TKeni 

i  lie  (Wash.)  While,  under  certain  circum- 
stances, the  power  of  an  sgent  will  he  deter- 
mined with  reference  to  the  intent  of  the  par- 
ties, and  the  person  dealing  with  bim  acts  at 
his  peril,  yet,  where  a  power  of  attorney  is  gen- 
eral and  without  ambiguity  or  uncertainty,  one 
dealing  with  the  agent  is  not  hound  to  look  be- 
yond the  instrument  for  secret  reservations  as 
to  the  agent's  powera.— Auwarter  v.  Kroll,  140 
P.  326. 

{131  (Or.)  Where  defendant  employed  agents 
to  plat  land  and  sell  the  lots,  and  agreed  to  con- 
vey on  the  payment  of  (i>0  by  a  purchaser, 
plaintiff,  who  paid  sums  to  the  agents,  cannot 
recover  them  from  defendant,  who  never  received 
the  money.— Kern  v.  Feller,  140  P.  736. 

(B)  DndlBclosed  Avcoot. 

I  143  (CaLApp.)  An  undisclosed  principal 
may  sue  on  a  contract  entered  into  by  an 
agent  for  Us  benefit— Bidridge  v.  Mowry,  140 

(F)  A«tlo«a. 

S  190  (OaLApp.)  In  an  action  by  a  firm  of 
attorneys  for  fees  for  legal  services  performed 
under  a  contract  entered  into  between  defend- 
ants and  a  corporation,  evidence  held  to  show 
that  the  attorneys  w«re  the  undisclosed  prin- 
cipals of  the  corporation.— Eld  ridge  v.  Mowry. 
140  P.  978.  " 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Brror,  »  1281,  1232;  Bills  and 
Notes,  6  461!;  Constitutional  h&w,  fi  230: 
Costs,  (  128 ;  Judgment,  |  780 ;  Municipal 
Corporations,  8  373:  Receivers,  H  212,  218; 
Eeplevm  «  iSiO.  1^;  Unitedf  StatM^  Mar^ 
Bhals,  jf  36. 

II.  WATPRE  AWD  EXTEHT  OF  UtA^ 
BIUTT  OP  SITRETT. 

S  66  (CaLApp.)  A  provision  of  a  bond  given 
to  secure  performance  of  a  contract,  requiring 
notice  in  writing  of  any  act  on  the  part  of  the 
contractor  involving  a  l<»s  for  which  the  sure- 
ty was  renponsible,  to  be  given  it  within  10 
days,  was  not  a  "promissory  warranty."— Los 
Angeles  Olive  Growers'  Ass'n  v.  Pacific  Surety 

§  66  C^Vash.)  Under  Rem.  ft  Bal.  Code,  1 
1131,  property  of  owners  contracting  for  the 
improvement  of  an  abutting  street  isUable  to  a 
lien  for  labor  done  and  materials  furnished  a 
subcontractor,  within  the  latter's  bond  to  pro- 
tect against  lieos.— Williams  v.  Pacific  Coast 
Casualty  Co.,  140  P.  74. 

III.  DISCHARGE  OF  SURETY. 

S  89  (Colo.App.)  Where  one  acting  as  secre- 
tary of  a  corporation  signed  as  surety  a  note 
of  Oie  corporation,  she  was  not  rdeased  through 
the  fraud  of  the  president  or  by  his  representa- 
tions to  her  that  she  was  released.— Agnew  v. 
Mathieson,  140  P.  484. 

S  104  (Colo.App.}  Where  one  acting  as  secre- 
tary of  a  corporation  signed  as  surety  a  note  of 
the  corporation,  she  was  not  released  by  the  ex- 
ecution of  renewal  notes  by  the  corporation 
aloue. — Agnew  v.  Mathieson,  140  P.  484. 

8  121  (Cal.App.)  It  is  the  duty  of  a  creditor 
to  act  in  the  utmost  good  faith  towards  a  sure- 
ty,  and  so  far  as  be  can,  consistently  with  his 
own  rights,  protect  the  interest  of  the  surety,  as 
well  as  his  own^BSy  v.  Liscomh,  140  P.  1(KB6. 
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(129  (Wasb.)  Where  tbe  surety  of  a  snbcon- 
tractoT  knew  that  the  contractor  made  advances, 
and  tbereafter  executed  a  writing  consenting 
that  payments  mieht  be  made  on  a  basis  differ- 
ent from  that  fixed  in  the  contract,  and  i^tisent- 
ed  to  payments  after  tbe  full  contract  price  had 
been  paid  to  complete  tbe  work,  it  vas  not  re- 
leased from  liability  because  of  the  advance- 
ments.—WilUoms  T.lPacifie  Coast  Gaanalty  Co., 
140  P.  74. 

rV.  REMEDIES  OF  OBEDITORS. 

1 149  (Wash.)  An  action  on  the  bond  of  a 
surety  of  a  subcontractor,  begun  within  six 
months  after  the  completion  of  the  contract. 
held  brought  within  the  dx  months  time  fixed 
by  the  bond.— Williams  t.  Pacific  Coast  Casual- 
ty Co.,  140  P.  74. 

1 155  (CaLApp.)  In  action  on  bond  ^Ten  to 
■ecu re  iwiformance  of  contract,  complaint  Md 
to  sufficiently  all^e  giving  of  notice  to  surety 
of  contractors  breach,  wittiin  Code  Civ.  Proc. 

k 457.— Lob  Angeles  Olive  Orowers'  Aai'n  T. 
dfic  Stuety  Co.,  140  P.  295. 

PRIORITIES. 

Bee  Chattel  Mortgagee,  1 186;  Mortaagei,  |  Ifil; 
Waters  and  Water  Courses,  1  IKE. 

PRIVATE  ROADS. 

See  ZTasenoits;  Hpedfle  Performance,  f  10. 

PRIVILEGED  COMMUNICATIONS. 

See  JUbel  and  Slander,  i  I'ZS;    Witnesses!,  | 

PROBABLE  CAUSE. 

8ee  MaUcloDS  Prosecution,  |f  22.  24. 

PROCESS. 

See  Corporations,  |f  OTO;  Courts,  |  H; 
Divorce,  i  202 ;  Execution  ;  Garnishment ; 
Injunction;  Judgment,  tS  143,  ISti;  Keplevin. 

PROHIBITION. 

See  Intoxicating  liquors. 

PROMISSORY  NOTES. 

See  Bins  and  Notes. 

PROPERTY. 

See  Constitutional  Lew,  {§  87,  92,  100,  205. 
208,  287-296;  Counties,  g  10;  Bminent  Do- 
main; Franchises;  Shipping;  Woods  and 
Forests.  S  L 

19  (CaLApp.)  Evidence  held  to  warrant  a 
finding  that  defendant  was  the  owner  of  an  an- 
tomomle,  and  that  R.  who  bad  mortgaged  the 
seme  to  plaintiff,  bad  possession  nnder  an  ex- 
ecutory contract  of  sale.— Greene  t.  Oarmichael, 
140  P.  45. 

Possession  of  personal  property  Is  only  prima 
facie  evidence  <xf  ownexsnip  and,  exee^  as  to 
negotiable  instruments  and  currency,  will  not 
prevail  against  tbe  rights  of  the  true  owner. 

"^^  PROSTITUTION. 

1 3  (Kan.)  An  information  merely  alleging 
that  accus^  did  unlawfully  persuade  L.,  a  girl 
of  16,  to  commit  fornication  with  D.,  a  male 
person,  by  having  her  bold  unlawful,  Ulicit 
sexual  intercourse  with  him,  did  not  allege  a 
violation  of  White  Slave  Act,  i  1.— State  v. 
Thorn,  140  P.  866. 

13  (Nev.)  An  indictment,  charging  that  the 
defendant  [>enDitted  bis  wife  to  be  in  a  house 
of  prostitution  is  sufficient  to  charge  an  offense 
under  Rev.  Laws,  i  6445,  making  it  a  felony 
for  a  person  to  connive  at,  consent  to.  or  per- 
mit his  wife  being  in  any  house  of  prostitution.— 
Ex  parte  Jackson,  140  P.  718. 


PROVINCE  OF  COURT  AND  JURY, 

See  Criminal  Law,  |  7e»;  Triai,  B  1S7-1W. 

PROXIMATE  CAUSE. 

See  Death,  i  17. 

PUBLIC  BUILDINGS. 

See  Municipal  Corporations,  i  V&H. 

PUBLIC  DEBT. 

See   Municipal    Corporaticms,   M    904-1000 ; 
Schools  andScbool  Districts,  f  107. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  B  266-675. 

PUBLIC  LANDS. 

See  Courts, 


e.  177,  607;  Waters  snd  Water  Goorsei^ 

33,  225. 


n.  SPBVEY  AND  PISFOSAlpr  LAMPS 
OF  UNITED  STATES. 
(A)  Sarrer'* 

I  24  (CaU  Under  Rev.  St.  »  2395-2397  (U. 
S.  Comp.  St  1901.  pp.  1471-1473),  relating  to 
the  survey  of  public  lands,  the  surveyor  gener- 
al, in  making  a  plat  wliere  there  was  no  return 
in  the  survey  of  the  line  nm  in  tbe  field,  divid- 
ing a  quarter  section  into  lialves,  most,  on  di- 
viding a  quarter  into  east  and  west  halves,  draw 
a  north  and  south  line  from  a  point  equally 
distant  from  the  southeast  and  southwest  cor- 
ners of  the  section,  and  thus  divide  tbe  quarter 
into  halves  eqnal  la  quantity.— Wood  t.  Man- 
drills, 140  P.  279. 

(B)  BMtrlea,  Sales*  aad  Posseasovr  lUskts. 

{ 35  (Ariz.)  Where  a  widow  who  liad  made 
a  homestead  entry  on  public  land  died  before 
she  was  entitled  to  a  patent,  the  land  did  not 
belong  to  her  estate,  and  a  decree  distributing 
it  was  void;  the  heirs  of  the  widow  having 
only  a  preferential  right,  under  Rev.  SL  tl.  S. 
f§  2291,  2292  (U.  S.  Comp.  St.  1901,  pp.  1390, 
ldl)4),  to  perfect  the  homestead  entry.— Harris 
v.  Lyon,  140  P.  985. 

Where  a  widow  made  a  homestead  entry  on 
public  land,  remarried,  and  died  before  she 
became  entitled  to  a  patent,  leaving  her  second 
huBbsnd  and  a  minor  child,  the  second  hus- 
band is,  under  Rev.  St  U.  S.  K  2291,  2292 
(U.  S.  Comp.  St  1901,  pp.  1390,  1394).  and 
Civ.  Code  1913^  par.  10^  entitled  to  a  life 
estate  in  one-thira  of  the  homestead  after  pat- 
ent was  issued.— Id. 

f  36  (Wash.)  A  homestead  entryman  has,  aft- 
er making  final  proof  and  before  the  issuanos 
of  a  patent,  an  equitable  title  to  tbe  land  enter- 
ed on,  which  may  be  tracaferred  by  Um.— Kent 
Lumber  Co.  v.  Clarke.  140  P.  556. 

1 41  (CaLApp.)  A  certificate  of  purdiase  of 
unappropriated  government  land  from  the  Unit- 
ed States  Department  of  Agricultnre  is  prima 
facie  evidence  of  title  in  the  holder,  only  be- 
cause made  so  by  Code  Civ.  Proc  S  1925.— Kerr 
V.  Snowden,  140  P.  704. 

Code  Civ.  Proc  i  1925.  making  the  certificate 
of  purchase  of  unappropriated  government  lands 
T>rima  facie  evidence  that  tbe  holder  or  assignee 
is  the  owner  of  tbe  land  described  therein,  would 
not  make  entries  from  a  tract  book  trim  tiie 
office  of  tbe  register  of  United  States  Unds, 
describing  certain  land  as  sold  to  a  certain  pei^ 
son,  and  frivine  tbe  number  of  the  certificate, 
etc..  comoetent  evidence  of  tbe  jasuance  of  tbe 
certificate  of  purdM^  w  if   ^  '  ' 


n  lae  jasuance  oi  in 


of  a  certificate  of  purchase  oi  school  lauds, 
where  default  waa  occasioned  by  misinformation 
giren  the  certificate  bolder  by  the  county  treas- 
urer as  to  vhen  payment  comd  be  made,  and  a 
third  person  settling  on  the  land  before  the 
Mate  accepted  dellnqnent  installmenti  could  not 
wmDlain  thereof.— Matidii  Vidrera,  140  P. 
846. 

(I)  Proeeedlnva  In  Land  OJBce. 

S  104  (Colo.)  Pending  appeal  from  an  order  of 
the  local  laud  office  rejecting  a  desert  land  en- 
try, the  local  office's  decision  was  suapeoded, 
and  the  officers  thereof  were  without  juriadiction 
to  deliver  a  patent  to  another  under  a  home- 
stead entry. — Anderson  t.  Woodward,  140  P. 
19a 

{  106  (OaLApp.)  Determiimtion  of  whether 
one  claiming  unoccupied  goremment  land  had 
made  the  improvementa  prescribed  as  a  condi- 
tion to  the  granting  of  a  final  certificate  of 
purchase  is  for  the  tfnited  States  Land  Depart- 
ment; its  ruiing  thereon  being  final,  in  absence 
of  fraud  or  mistake.— Kerr  v.  Suowden,  140  F. 
704. 

(J)  Fstests. 

1 1 14  <Oolo^  Though  a  patent  to  patdle  land 
has  been  erroneoosly  Issued,  it  tenninates  the 

authority  and  control  of  the  land  department 
OTOr  the  title,  which  does  not  again  attach  un- 
til the  patent  has  been  set  aside  by  the  courts. 
—Anderson  v.  Woodward,  140  P.  198. 

Xn.  DISPOSAI.  OF  ULNDS  OF  THE 
STATES. 

S  144  (Gal.)  Where  tidelands  were  reserved 
from  sale  dnnng  designated  periods,  the  approv- 
al of  an  application  to  purchase  and  the  accept- 
ance of  the  price  and  the  Issuance  of  a  patent 
during  such  periods  were  without  authority,  and 
the  Mtent  was  Y<Mj~Bwplb  v.  Banning  Co., 
140  iTiST.  ™— a  w.. 

Where  proceedings  for  the  purchase  of  swamp 
lands  were  bad  during  the  time  the  lands  were 
reserved  from  sale  under  the  Constitution  and 
Pol.  Code,  I  8488,  the  patents  to  the  lands  were 
void.— Id. 

§  185  (Wash.)  Under  Bern.  A  Bal.  Code,  S| 
670&-6S05,  under  which  the  land  commissioner 
may  cancel  the  sale  of  state  tidelands,  if  used 
by  the  purchaser  for  purposes  other  than  oyster 
planting  purposes,  ue  commissioner  had  no 
power  to  caned  a  sale  merely  because  the  pur- 
chaser failed  to  use  it  for  oyster  planting  pur- 
poses.—State  V.  Savidge,  140  P.  S^. 

llie  rule  that  all  grants  from  the  state  shall 
be  stricdy  construed  against  the  grantee  had  no 
application  where  the  only  question  was  as  to 
the  power  vested  in  the  state  land  commissioner 
under  Rem.  &  Bal.  Code,  8  6804,  empowering 
him  to  cancel  sales  of  state  lands  for  oyster 
planting  purposes  when  they  were  being  used 
for  other  purposes,  and  hence  did  not  negative 
the  rule  that  a  strictly  statutory  power  must  be 
strictly  construed. — Id. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Corporations,  S  370 ;  Electricity, 
fiS  lii-11;   Municipal  Corporations,  8 
Bailroads;    Street  Bailroads;    Waters  and 
Water  Conrses,  S  188. 

PUBLIC  USE. 

See  Ehninent  Domain. 

PUBLIC  UTILITIES. 

See  Waters  and  Water  Courses,  §i  188,  201, 


»ee  Waters  and  Water  Courses,  IS  188-266. 

PUFFING. 

See  Fraud,  i  11. 

PUNISHMENT. 

See  Constitntlonal  tiaw,  S  203;  Contempt,  S 
75  :  Criminal  taw,  {  I2(»;  Homicide,  1  361; 
Pardon. 

QUALIFICATIONS. 

See  Jury,  H  86,  103. 

QUASHING. 

See  Indicbnmt  and  Informattcm,  |  137. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  81  139. 141. 

QUIETING  TITLE. 

See  Adverse  Possession,  8  AS;  Constitutional 
Law,_f  149;  Judgment,  S  670 ;  Mortgages,  I 
38 ;  neadlng,  8  214 ;  Tenancy  in  Gonunon,  If 
IS,  19. 

L  BIGHT  OF  ACTION  AND  DEFENSES. 

9  2  (Ariz.)  Mining  machinery,  placed  on  a 
mining  claim  by  a  purchaser,  in  possession  un- 
der an  option  providing  for  forfeiture  of  the 
machinery,  etc,  as  liquidated  damages  <m  de> 
fault  in  payment  ot  any  installment  M  the  por- 
cbase  price,  held  real  property,  within  Ov,  Code 
1901,  par.  4104,  providing  for  actiona  to  quiet 
title  to  real  property.— Ariiona  Uinft  Supply  Co. 
V.  Bolman,  140  P.  490. 

8  7  (Mont)  A  suit  to  cancel  an  instrument  as 
a  cloud  upon  title  is  maintainable  under  the  gen- 
eral jurisdiction  of  courts  of  equity,  based  on 
the  principle  quia  timet.— Hicks  t.  Bupp,  140  P. 
97. 

I  14  (Ariz.)  An  unsatisfied  mortgage,  securing 
a  debt  barred  by  limitations,  will  not  be  removed 
as  a  cloud  on  titie  without  the  debt  being  first 
paid.— Provident  Mat.  Building-Iioan  Ass's  v. 
Schwertner,  140  P.  495. 

Where  a  debt  secured  by  mortgage  waa  usuri- 
ous, but  the  principal  and  l^al  interest  were 
paid,  the  mortgage  would  be  canceled  as  a  cloud 
on  title. — Id. 

8  14  (Cal.)  The  rule  that  a  party's  title  will 
not  be  quieted  against  an  outlawed  mortgage 
unless  be  pays  the  mortgage  debt  does  not  apply 
to  a  party  cislming  title  adversely  to  the  orig- 
inal mortgagor.— Hlumpfce  v.  Moreno,  140  F. 
289. 

8  14  (Cal.App.)  Where  foreclosure  proceed- 
ingB  are  void,  the  mortgagor  cannot  quiet  his 
title  against  the  assignee  or  mortgagee  without 
paying  or  offering  to  pay  the  mortgage  debt, 
though  it  be  barred  by  UmitationB.— Klumpke 
T.  Moreno,  140  P.  313. 

n.  PROGEEDnros  and  belief. 

834  (Aris.)  Under  Gfv.  Code  1901.  par.  410S, 
requiring  plaintiff,  in  a  suit  to  quiet  title,  to 
allege  defendant's  adverse  claim,  and  in  view  of 
paraffraph  2702,  making  a  contract  of  condi- 
tional sale,  not  duly  recorded,  iuvaHd  as  against 
third  persons,  allegations  that  defendant,  the 
conditional  Reller  of  operating  machinery  placed 
in  plaintiffs'  mine  claimed  a  lien  thereon  by 
virtue  of  the  apparent  validity  of  his  recorded 
contract  held  to  sufficiently  aUeee  the  dond  or 
adverse  claim.— Arizona  Mine  Supply  Co.  T. 
Bolman,  140  P.  490. 

8  34  (Mont.)  In  an  action  by  railroad  com- 
pany, complaint  ailing  that  defendant,  by 
force  and  annSj  excluded  plaintiff's  employte 
engaged  in  double-tracking  and  changing  its 


Vdf  eases  in  See.  Ctlg.  *  Am.  Dig.  Key  No.  SsvIm  A  ladaui  see  sanu  topic  and  seotloD  tD  NVMBBB 


Digitized  by  Google 


defendant  aaserted  any  advene  claim. — Northern 
Pac.  Ry.  Co.  v.  Haiwwirth,  140  P.  516. 

§  35  (Ariz.)  Under  Civ.  Code  1901.  par,  4105, 
reqairing  the  complaint,  in  an  action  to  nniet 
title,  to  set  forth  the  nature  and  extent  of  plain- 
tiffs'^ estate,  allegations  that  plaintiff  owned  a 
mine,  that  the  operating  machinery  in  question 
was  placed  there  by  one  to  whom  an  option  to 
purchase  had  been  given,  and  that  plaintiff  ac- 
quired it  by  forfeitare  of  the  option  for  default 
in  payment  of  an  inataitment  of  the  purchase 
price  of  the  mine  held  to  sufficiently  show  the 
nature  and  extent  of  plaintiffs'  estate. — Arizona 
Mine  Supply  Co.  v.  Bolman,  140  P.  400. 

{44  (Aris.)  In  an  action  to  quiet  title  to  ma- 
chinery placed  Ml  mining  land  owned  by  plain- 
tiffs and  on  which  they  had  given  an  option  to 
purchase,  providing  for  the  forfeiture  of  any 
operating  machinery  placed  thereon,  on  default 
of  payment  of  anv  iustaUment  of  the  price, 
where  defendant,  the  conditional  seller  of  such 
machinery,  claimed  a  Hen  thereon  for  an  al- 
leged balance  under  its  recorded  contract  of 
conditional  sale,  evidence  keld  insufficient  to  sus- 
tain a  decree  for  plaintiff.— Arizona  Mine  Sup- 
ply Co.  V.  Bolman,  140  P.  490. 

g  50  (Mont.)  A  complaint,  in  an  action  to 
cancel  contract  to  convey  as  a  cloud  on  title, 
after  defendant  had  repudiated  the  contract  and 
abuidoned  the  premises,  and  plaintiff  resumed 
pOBseasion,  held  to  sufficiently  aver  a  cause  of 
action  at  law  to  recover  as  damages  the  value 
of  personalty  removed  from  the  property  by  de- 
fendant, and  for  his  use  and  occupatim  <h  the 
land.— Htcks  v.  Rupp,  140  P.  97. 

QUITCUIM. 

See  Deeds.  |  121. 

RAILROADS. 

See  Appeal  and  Error,  i  1070 ;  Carriers :  Con- 
stitutional Law,  I  134;  Death,  §§  7,  11,  48, 
64  ;  Kminent  Domain,  »  58,  1(W,  169.  181, 
196,  198,  262;  False  Imprisonment,  |  15; 
Injunction,  f  126;  Larceny,  f  62;  Master 
and  Servant:  Municipal  Corporations,  I  688; 
Pleading,  S  369;  Quieting  Titlfi,  |  34;  Si>e- 
cific  Performance,  {{  16,  51;  Street  Bail- 
roads;  Trial,  fi  46. 

1.  OOHTIiOL  AND  BE0UI.ATI01f  IN 

i  2  (Okl.)  The  term  "railroad"  will  include  a 
tramroad  belonging  to  a  lumber  company. — 
Frisco  Lumber  Co.  v.  Spivey,  140  P.  157. 

^  9  (Ofcl.)  An  order  of  the  Corporation  Com- 
miBBton  requiring  railroad  companies  to  con- 
struct a  viaduct  over  a  street  held  not  review- 
able.—Midland  Valley  R.  Co.  v.  SUte,  140  P. 
406. 

VI.  CONSTRUCTION,  MAINTENANCE, 
AND  EQUIPMENT. 

§  lis  (Wash.)  A  settlement  between  a  rail- 
road company  and  the  owner  of  property  abut- 
ting on  tbe  street  under  which  the  railroad  de- 
sired to  construct  a  subway  held  not  to  ex~ 
empt  the  railroad  company  from  liability  for 
injuries  to  buildings  on  tbe  property  caused  by 
blasting  without  negligence.— B.  Schade  Brew- 
ing Co.  V.  Chicago,  M.  &  P.  S.  Ry.  Co.,  140  P. 
807. 

Such  damages  were  too  speculative  to  be 
considered  by  tbe  parties  as  damages  as  upon 
condemnation. — Id. 

Where  plaintiffs  building  was  injured  by 
very  heavy  blasting  during  the  construction  of 
a  subway  for  a  railroad  under  tbe  adjoining 
street,  which  blasting  was  carried  on  clotfe  to 
the  building,  and  resulted  in  a  serious  crack- 
ing of  both  tbe  foundation  and  the  upper  walls 
thereof,  tbe  railroad  company  ia  liable  for  oacli 


JL.  OPERATION. 
(F)  Aeeldcnta  mt  CvoBBlmva. 

1328  (Wash.)  A  traveler,  driving  on  «  high- 
way parallel  to  a  railroad  track,  wbo  turned 
onto  the  crossing  where  tbe  view  was  obscured 
witbont  making  an  attempt  to  look  for  trains, 
and  did  not  stop  or  listen,  is  guilty  of  contribo- 
tory  nei^ligence  as  a  matter  of  law.— Aldredge  ▼. 
Oregon-Washington  R.  ft  Navigation  Co.,  140 
P.  560. 

(I)  PIPC*. 

{454  (Utah)  An  instruction,  in  an  actkm 
against  a  railroad  company  for  fire  set  by  « 
locomotive,  declaring  it  liable  if  it  failed  to 
avail  itself  of  the  beat  contrivances  to  prevent 
escape  of  opaiks,  ia  erroneous,  aa  mafcifig  It  on 
insurer,  whereas  its  duty  is  only  to  use  aO  rea- 
sonable care  and  diligence. — McCuHough  t.  Ore- 
gon Short  Line  R.  Co.,  140  P.  767. 

RAPE. 

See  Criminal  Law.  »  369.  655,  766, 1035;  Wit- 
nesses, fiS  268,  2ff. 

I.  OFFENSES  AND  BESPONSIBILITT 

THEREFOR. 

SIS  (Cal.)  In  cases  of  statutory  rai>e,  the 
tingness  of  the  prosecutrix  is  immaterial,  for 
she  is  unable  to  consent. — People  v.  MacDonald, 
140  P.  256. 

I  18  (CaLApp.)  Notwithstandiiv  Pen.  Code. 
§§  31,  201,  971,  abolishing  accessories  in  felony 
cases,  and  dehning  "rape '  as  intercourse  with 
a  female  not  the  wife  of  the  perpetrator,  a  hu:s- 
band  who  assista  another  to  ravish  bis  wife 
is  guilty  of  rape. — Ex  parte  Kantrowitz,  140  P. 


II.  PROBEGUTIONANDFXrNIBHBIENT. 

<B)  Evidence. 

§46  (Cal.)  Acts  of  familiarity  of  accused 
towards  the  prosecutrix  prior  to  tlte  commission 
of  the  offense  are  admiasible  in  a  prosecution 
for  statutory  rape.— People  v.  MacDonald,  140 
P.  266. 

RATIFICATION. 

See  Contracts,  |  97;  Guardian  and  Word,  i  70. 

REAL  ACTIONS. 

See  Ejectment ;  Partition ;  Quieting  Titles 

RECEIVERS. 

See  Banks  and  Banking,  (  77;  Building  and 
Loan  Associations,  |  45. 

n.  APPOINTMENT,  QUAUFIOATION, 
AND  TENURE. 

g  57  (Mont)  Failure  to  appeal  from  order 
denying  motion  on  procedural  grounds  to  vacate 
ex  parte  appointment  of  receiver  held  not  to 
estop  moving  party  to  question  tbe  propriety  of 
the  appointment  in  an  action  on  the  receiver^ 
ship  bond.— Lyon  v.  United  States  Fidelity  ft 
Guaranty  Co.,  140  P.  80. 

I  S8  (Mont.)  Order  in  action  for  partnership 
dissolution  and  accounting,  denying  motion  to 
vacate  receivership,  held  not  conclusive  as  to 
the  rlghtfulnesB  of  the  appointment  so  as  to 
prevent  an  action  on  tbe  receiversliip  bond.— 
Lyon  v.  United  States  Fidelity  ft  Guaranty  Co„ 
140  P.  86. 

IV.  MANAOEBfENT  AND  DISPOSI- 
TION OF  PROPERTY. 

(D)  Sal*  Md  CoBTeTmae*  or  RodcllYcry 

of  Froperty* 

I  143  CWashJ  Where  land  was  sold  by  a  te- 
ceiver  subject  to  the  taxes,  tbe  purchaser,  at 
between  the  reoeiver  and  himieit  coold  not  dt 
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dnet  tbe  ameimt  paid  for  taxw  (mn  th*  price 
to  be  paid.-BnrgeOT  v.  Peth.  140  P.  861. 

VI.  ACTIONS. 

i  t80  (Wash.)  A  receiver  ia  not  entitled  to 
eoeta  expended  (»  his  appeal  from  a  jadgment 
redacing  bis  compenaation  or  to  conpeDsation 
for  the  coQserratioD  of  the  proper^  pendioK  the 
appeal.— ClumpDer  v.  Spokane^lominbia  River 
B.  ft  Narlgation  Co.,  140  P.  365. 

IX.  UABIUTIEB  OM  BONDS  OB  UN- 
DERTAKTNGS. 

1 212  (Mont.)  Where  receiver  failed  to  cetum 
part  of  the  property  delivered  to  him,  though 
Its  lose  was  not  dae  to  hie  fault;  held  that  its 
value  was  recoverable  in  an  action  on  the  re- 
ceivership bond,  given  porsuant  to  Rev.  Codes,  | 
6701.— IiyoQ  V.  United  States  Fidelity  ft  Onar- 
anty  Co.,  140  P.  86. 

I  218  (Mont.)  To  authorize  action  on  receiver- 
ship bond  in  action  for  partnership  dissolution 
and  accounting  conditioned  in  the  languaee  of 
Rev.  Codes,  6701.  final  judinnent  that  plaintiff 
bad  no  interest  held  a  sufficient  adjudication 
that  tbe  receivership  was  procured  without  si^- 
ficient  cauee.— Lyon-  v.  United  States  Fidelity  & 
Guaranty  Co.,  140  P.  86. 

In  action  for  partnership  diasolntiou  and  ac- 
counting, in  which  receiver  was  appointed,  judg- 
ment in  defendant's  favor  held  not  to  recognize 
the  validity  of  the  receivership  so  as  to  defeat 
an  action  on  tbe  bond,  though  instead  of  dis- 
cbarging  tbe  receiver,  it  gave  him  a  lien  for  bis 
fees,  and  required  him  to  report. — Id. 

Allegation  of  answer  as  to  value  of  property 
in  action,  involving  only  the  issue  whether 
plaintiff  had  an  interest  therein,  held  not  to  es- 
top defendant  to  show  a  greater  valoe  in  an  ac- 
tion on  a  receivership  bond,  but  at  most  to  be 
provable  in  evidence  against  him.— Id. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  i  d7S. 

RECORDS. 

See  Appeal  and  Error.  SS  434,  602-«94,  773. 
901,  907,  9S7;  Criminal  Law,  429,  6S6, 
99S;  Evidence,  K  332,  333:  Lis  Peudena,  | 
26 ;  Mandamus,  f  82 ;  Vendor  and  Purchas- 
er, i  180 ;  Witnesses,  393. 

REDEMPTION. 

See  Mortgages,  H  S91-624 ;  Taxation,  |  70S. 

REFERENCE. 

See  Appeal  and  Error,  S  198;  Partition,  !  78. 

REFORMATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  S  1170 ;  Cancellation  of 
Instruments ;  Contracts',  $  175 ;  Insurance,  { 
143;  Landlord  and  Tenant,  i  222;  LtmiU- 
tion  of  Actions,  §  40. 

I.  KIGHT  OF  ACTION  AND  DEFENSES. 

1 25  (Wash.)  A  deed  of  real  estate  may  be 
reformed  so  as  to  carry  out  the  actual  Inten- 
tion of  the  parties,  where  there  has  been  a  ma- 
terial and  mutual  mistake,  but  no  fraud,  though 
the  mistake  may  be  due  to  the  negligence  of  one 
or  both  of  the  parties.— Garlaon  v.  Drasa,  140 
P.  57a 

n.  PBOCEEDINOS  AND  BELIEF. 

S  32  (Cal.)  The  rale  that  an  action  for  refor- 
mation of  a  contract  is  not  barred  so  long  as 
an  action  on  tiie  contract  may  be  brought  is 
iDapplIcable,  where  the  reformation  \s  not  mere- 
ly incidental  to  the  main  relief  sought,  but  is 


an  essential  preregnUte  to  the  adcing  of  any 
relief.— Bradbury  v.  Higginson.  140  P.  264. 

§  32  (Wash.)  Where  It  was  discovered  in  the 
spring  of  1910  that  land  sold  tbe  preceding  year 
did  not  contain  tbe  number  of  acres  represented, 
the  purchaser  who  entered  into  lengthy  negotia- 
tions with  the  vendor  was  not  guflty  of  laches 
heeanse  be  did  not  institute  his  action  to  reform 
for  nearly  three  years  and  allowed  his  interest 
payments  to  lapse. — Lyle  v.  Cunningham,  140 
P.  330. 

§32  (Wash.)  A  delay  of  two  years  In  snfng 
to  reform  a  deed  does  not  bar  the  action,  where 
the  delay  has  not  prejudiced  dafAndant^-Corlson 
V.  Druse.  140  P.  570. 


a  definite  tract  containing  2^  acres,  exclusive 
of  roads,  and  convi^ed  2^  acres,  including  the 
roads,  making  a  difference  of  about  half  an  acre, 
held  to  show  a  material  and  mutual  mistake. — 
Carlson  v.  Druse,  140  P.  570. 

§45  (Wash.)  To  warrant  a  reformation  of  an 
instrument,  the  evidence  must  be  clear  and 
convincing  that  it  is  not  what  the  parties  in- 
tended it  to  be.— Carlson  v.  Druse,  140  P.  570. 

In  a  suit  to  reform  a  deed,  evidence  held  to 
justify  a  finding  of  a  material  and  mutual  mis- 
take m  tbe  deed.— Id. 

REFRESHING  MEMORY. 

See  Witnesses,  §  2Sff. 

REGISTERS  OF  DEEDS. 

See  Mandamus*  §  82. 

REGULA^TIONS. 

See  Street  Railroads,  I  86;  Waters  and  Water 
Courses,  §  SX^. 

REHEARING. 

See  New  Trial. 

REINCORPORATION. 

See  Corporations,  §§  Q77,  679. 

RELEASE. 

See  As^nnwntSi  |  89;  Corporations,  |  12S; 
Payment 

m.  PLEADING,  EVIDENCE,  TBIAXi, 
AND  aSTIEW. 

i  57  (Wash.)  Evidence  held  to  sustain  a  find- 
ing that  a  release  of  a  claim  for  damages  for 
personal  injuries  was  signed  by  an  employ^ 
through  fraudulent  representations.— Mattson  v. 
Eareka  Cedar  Lumber  ft  Shingle  Co.,  140  P. 
377. 

A  contract  of  settlement  for  personal  injuries 
can  onlj  be  impeached  for  fraud  by  clear  and 
convincing  evidence. — Id. 

Evidence  In  an  employe's  action  for  injuries 
held  to  show  that  the  $2oO  accepted  by  plaintiff 
upon  signing  a  release  of  Ms  claim  was  wholly 
inadequate  to  compensate  him  for  his  injuries. 
— Id. 

The  fact  that  the  amoont  received  by  an  in- 
jured employ^  in  consideration  of  the  execution 
of  a  release  is  wholly  inadequate  to  compensate 
him  for  bis  injuries  Is  some  evidence  that  the 
employ^  did  not  understand  ttie  extent  of  his 
injuries  or  the  nature  of  the  instrument  when 
he  executed  the  release.— Id, 

§58  (Wash.)  Where  tbe  evidence  on  the  ques- 
tion of  fraud  is  confiicting,  it  is  for  the  jury  to 
determine  whether  tbe  evidence  is  sumcient^ 
clear  and  convincing  to  iinpeach  a  release. — 
Mattson  v.  Enreka  Cedar  Lumber  4fc  Sbinaie 
Co.,  140  P.  877. 
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See  EvideDce,  H  121-142. 

RELIGIOUS  SOCIETIES. 

1 27  (Wash.)  Where  plaintiff,  when  engaged 
as  minister,  knew  that  his  salary  was  contin- 
gent upon  voluntary  contributions,  and  that  the 
cliurcfa  board  merely  estimated  them,  there  was 
no  bindinK  contract  under  which  he  could  sub- 
'ject  the  church  property  to  payment  of  his 
salary,  particularly  as  the  rules  of  that  denomi- 
nation forbade  such  procedure. — Baldwin  v. 
First  Methodist  Episcopal  Cbarch  of  Opportuni- 
ty, 140  P.  673. 

RELOCATION. 

See  Mines  and  Minerals,  {  28. 

REMOVAL  OF  CLOUD. 

See  Qnietinf  Title. 

RENEWAL. 

See  Landlord  and  Tenant,  S  80. 

RENT. 

See  Lendlotd  and  Tenant,  H  185,  190. 

REPAIRS. 


See 
166; 


I,  t  113;  Landlord  and  Tenant  i 
aster  and  Servant,  S  127. 


REPEAL 

See  Statntw,  H  1S8>  161. 

REPLEVIN. 

See  Attorney  and  Client,  }  100. 

IV.  PIXADINO  AND  EVIDEKCE. 

8  69  (OU.)  A  general  denial  entitles  defend- 
ant to  make  any  defense  which  would  defeat 
plaintiff's  claim  of  ownership  and  ririit  to  pos- 
session.—De  Hart  Oil  Co.  t,  SmiO,  140  P. 
1154. 

8  72  (N.M.)  Where  there  was  no  certain  evi- 
dence that  defendant  in  replevin  anffered  dam- 
ages front  plaintiffs  taking  poaaession  of  the 
horse  in  controverer,  a  verdict  for  defendant 
for  damages  cannot  be  ■□stained.— Both  t.  Yara. 
140  P.  1071. 

VX.  TRUr,  JUDOMEKT.  EMFORCE- 
MENT  OF  JPBOMEIIT.  AMD 
BEVZEW. 

S9I  (Okl.)  Where  plaintiff  made  out  a  prima 
facie  case,  an  instruction  that,  if  the  jury  found 
that  plaintiffs  were  the  owners,  "the  property 
had  not  been  sold  either  by  themsaves  or 
through  a  court  having  jurisdiction,  and  that 
there  were  no  liens  against  the  same  In  favor 
of  defendant,  they  should  find  for  plaintiffs," 
was  erroneous  as  placing  an  excessive  burden 
on  plaintiff.— De  Hart  Oil  Go.  v.  Smith.  140 
P.  1154. 

895  (Okl.)  A  verdict  in  replevin  for  a  horse, 
describing  it  as  "one  three  year  old  dark  gray 
filly,"  sufficiently  identified  the  animal  in  con- 
troversy to  sustain  a  judgment.— McConnell  v. 
Watkins,  140  P.  1167. 

§  103  (N.M.)  Under  Laws  1907,  c.  107,  {  1, 
subsecs.  228,  239,  defendant  in  replevin  may 
not  only  recover  the  property  and  damages, 
but  may,  if  plaintiff  fails  to  prosecute  his 
suit  with  effect,  recover  the  value  of  the  prop- 
erty and  double  damages  for  use  of  same,  with 
the  option  of  takltic  back  the  property.— Both 
T.  Yara,  140  P.  1071. 


8  120  (CalApp.)  Where  sureties  on  redeliv- 
ery bond  offered  to  surrender  the  property,  in- 
cluding a  bam  on  leased  land,  but  plaintiJif  re- 
fused to  accept  it,  unless  they  made  good  an 
alleged  loss  and  paid  rent  for  which  they  were 
not  liable,  Md,  that  they  were  not  liable  for 
the  value  of  the  bam.  whidi,  by  failure  to  re- 
move, became  the  property  of  the  lessor. — Ely 
V.  Liscomb,  140  P.  1086. 

8  123  (CaI.App.>  Attorneys  for  plaintiff  in 
claim  and  delivery  being  authorized  under  Code 
Civ.  Proc.  S  283,  subd.  2,  to  receive  the  proper^ 
ty  in  satisfactuou  of  the  judgment,  an  offer  to 
the  attorneys  to  surrender  the  property  dis- 
chened  the  aoretiea  on  defendants'  redeliveir 
bon£—Ely  v.  Liscomb,  140  P.  108& 

REPORTERS. 

See  Coarti,  8  42. 

REPUGNANCY. 

See  Deeds.  H  142,  148. 

REQUESTS. 

See  Trial.  88  266,  260. 

RESCISSION. 

See  Cancellation  of  Instruments;  Contracts,  11 
266.  274;  Sales,  |  124;  Vendor  and  Pur- 
chaaer.  88  96. 104, 114-123. 

RESERVATIONS. 

See  Deeds,  88  142.  143. 


RES  GEST>E. 

See  Criminal  Law,  8  868;  JEridenoe.  K  121- 

127. 

RESIDENCE 

See  Bastards,  8  40. 

RES  JUDICATA. 

See  IMvorce,  |  171 ;  Jndgment,  88  S84.  74& 

RESULTING  TRUSTS. 

See  TmstB.  8  72. 

RETROACTIVE  LAWS. 

See  Statntea,  81  262.  268. 

RETROSPECTIVE  LAWS. 

See  Statntes,  8  267. 


See  Taxation. 


REVENUE. 
REVIEW. 


See^^i^^al  and  Error;  Criminal  Law,  |8  1144- 

REVOCATION, 

See  Principal  and  Agent,  SI  33,  41. 

RIGHT  OF  WAY. 

See  Easements. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  fS  39-44. 

RISKS,  ASSUMPTION  OF. 

See  Master  and  Serraat,  81  204-210, 288. 


6B7-7W.  TC^^l. 


\JV^  §^V^9k         ■  IIP)  S# 


SALARY. 

8e«  CHerka  of  Oourts,  »  20.  35;  Officer*.  1 100; 
Religioin  Societies,  f  27. 

SALES. 

See  Brokers;  Contracta,  S  10;  Corporationa, 
S§  93,  149:  Guardian  and  Ward,  5  112;  In- 
toxicating Liquors;  Licenses,  §  7;  Mortgag- 
es, is  538,  586;  Municipal  Corporations,  S 
575 ;  Public  I*nda,  fg  35,  41,  185  ;  TaiaUon, 
5  674;  TriaLi251;  Vendor  and  Purchaser; 
Waters  and  Water  Courses.  S  201. 

I.  KBQVSMTCBB  AHD  VAUDITT  OT 
CONTRACT. 

123  (Utah)  Acceptance  ot  orders  by  plain- 
tiff from  defendant,  who  had  contracted  with 
plaintiff  to  buy  and  resell  eafes  made  by  it,  it  to 
supply  them  to  him  for  such  purpose,  and  make 
prompt  shipment,  held  unconditional,  so  that  it 
was  liable  to  him  for  his  loss  of  profits  on  sales, 
tfaroufch  its  failure  to  ship.— Schwab  Safe  & 
Lock  Co.  V.  Snow,  140  P.  761. 

(41  (Kan.)  Where  an  article^  sold  for  any 
and  all  purposes  for  which  It  is  adapted,  and 
not  for  a  particular  purpose,  is  open  to  inspec- 
tion biy  the  buyer,  the  rule  of  caveat  emptor 
ordinarily  applies.— Woods  t.  Nicholaa,  140  P. 
862. 

n.  ooirsTRiroTXON  of  oohtraot. 

{8i  (Mont)  Under  Rev.  Codes,  {  5047,  de- 
claring that  time  is  not  of  the  essence  of  a  con- 
tract, unless  by  its  terms  expressly  so  provided, 
time  is  not  of  the  essence  of  a  contract  for  the 
sale  ot  sheep  which  only  provided  for  delivery 
on  a  certain  day.— Carus  &  Freeman  v.  Par- 
ham,  140  P.  511. 

Where  time  was  not  of  the  essence  of  a  con- 
tract for  the  sale  of  sheep,  the  buyers  could  not, 
under  Rev.  Codes,  S  4936,  claim  a  violation  be- 
cause of  nondelivery  on  the  day  specified  with- 
out giving  the  seller  an  opportunity  to  tender 
performance  in  a  reasonable  time,  with  compen- 
sation for  delay.— Id. 

m.  hodification  or  resgissiom 

OF  COITTRAOT. 

(O)  ReaolsMlon  by  Barer. 

1 124  (Or.)  Where  a  buyer  offers  to  restore 
goods,  and  the  seller  absolutely  refuses  them, 
the  buyer  is  relieved  from  actually  returning 
or  tendering  tbem.— Jones  v.  HcGisd,  140  P. 

IV.  PERFORMANCE  OF  CONTRACT. 

(O  Delivery  and  Acceptance  of  Oood«. 

S  168  (Wash.)  Contractor  purchasing  cement 
of  a  dealer  to  be  delivered  "subject  to"  tests 
specified  the  architect  as  to  fineness,  etc., 
held  to  have  the  duty  of  making  the  tests  prior 
to  acceptance  and  use,  and  to  select  his  own 
place  to  make  'such  tests,  and,  in  the  absence 
of  a  specified  time,  to  have  only  a  reasonable 
time  after  delivery  to  make  such  tests. — Hurley- 
Mason  Co.  V.  StebbinB,  Walker  &  Spinning,  140 
P.  381. 

A  sale  of  inspected  or  tested  articles,  in  the 
absence  of  stipulation  to  the  contrary,  places 
the  duty  of  inspection  or  test  upon  die  seller 
prior  to  delivery. — Id. 

I  teS'/a  (Kan.)  Where  a  contract  for  purchase 
of  watermelon  seeds  provided  payment  should 
be  made  for  such  as  uie  purchaser  should  con- 
sider sufficiently  clean  and  vital  for  his  use.  the 
acceptance  of  the  seeds  was  subject  to  the  judg- 


_  fi  179  (Wash.)  An  executory  sale,  made  sub- 
ject to  inspection,  makes  inspection  a  condition 
precedent  to  acceptance,  and  an  acceptance  by 
the  buyer  with  or  without  inspection,  and  with- 
out notice  to  the  seller  of  any  defects  or  offer 
to  return,  ia  a  waiver  of  any  claim  for  damages 
on  account  of  defects  which  might  tiave  been 
discovered  upoi^  ordinary  inspection, — Hurley- 
Mason  Go.  T.  Stebbina,  Walker  ft  Spinning,  im 
P.  381. 

VI.  WARRANTIES. 

S  248  (Wash.)  A  "warranty"  is  an  express  or 
im^ed  statement  of  something  which  a  party 
undertakes  shall  be  a  part  of  a  contract,  and, 
though  part  of  the  contract,  collateral  to  the 
express  object  of  it.— Hurley-Maaon  Co.  T.  Steh- 
bins,  Walker  &  Spinning,  140  P.  381. 

J 250  (Wash.)  In  a  contract  for  the  sale  and 
ivery  of  cement,  provision  that  it  waa  sold 
"subject  to"  testa  as  to  fineness,  soundness,  etc.. 
held  a  condition  of  the  contract  without  which 
there  was  no  sale,  and  not  a  collateral  warranty 
that  it  would  meet  such  tests. — Hurley-Mason 
Co.  V.  Stebbins,  Walker  &  Spinning,  140  P.  381. 

In  determining  whether  liabilities  or  stipula- 
tions on  one  side  are  conditions  essential  to  the 
liability  of  the  other  party  to  a  sale  or  are 
only  independent  warranties,  it  is  always  a 
question  of  the  intention  of  the  partiaa.— Id. 

1261  (Wash.)  An  executory  contract  for  the 
sale  of  an  article  tested  to  a  given  standard  Is 
a  collateral  warranty,  placing  the  consequences 
of  a  failure  of  the  article  upon  the  seller,  so 
that  the  purchaser's  remedy  survives  bis  accept- 
ance.— Hurley-Mason  Co.  v.  Stebbins,  Walker 
&  Spinning,  140  P.  381. 

{266  (Wash.)  ^ere  is  no  implied  warranty 
in  the  sale  of  secondhand  goods  and  machinery, 
though  there  may  be  an  express  warranty. — 
Fairbanks  Steam  Shovel  Co.  v.  Holt  A  Jeffery, 
140  P.  394. 

Agreement  by  seller  of  secondhand  dredge  to 
overhaul  it  and  put  it  in  first-class  shape  held 
a  warranty  that  it  was  reasonably  certain,  when 
properly  handled,  to  do  tbe  work  intended.— Id. 

S273  (Wash.)  Upon  a  contract  for  the  sale 
and  delivery  to  a  contractor  for  a  railroad  sta- 
tion of  cement  "subject  to"  tests  aa  to  fineness, 
soundness,  etc.,  specified  by  the  railroad's  archi- 
tect, where  it  bad  no  latent  defects  not  discov- 
erable by  such  tests,  there  was  no  implied  war- 
ranty that  the  cement  furnished  would  be  fit 
for  the  purposes  for  which  it  viaa  to  be  uaed. — 
Haiiey-Mason  Co.  t.  Stebbins,  Walker  &  Spin- 
ning, 140  P.  S81. 

Upon  an  executory  sale  by  a  manufacturer, 
there  is  an  implied  warranty  of  fitness  for  the 

Purpose  intended  and  of  freedom  of  defects  not 
iscoverable  by  ordinary  inspection  and  teat, 
while,  on  a  sale  by  dealer,  there  is  no  such  im- 
plied warranty  of  fitness  but  all  that  is  re- 
quired of  him  is  good  faith  and  fair  dealing. 
—Id. 

f  284  (Wash.)  The  seller  of  a  secondhar 
dredge  waa  liable  on  its  warranty  that  *' 
dredge  would  do  the  work  intended  and  waa  f 
from  structural  defects,  where  the  boom  f 
was  rotten,  which  could  have  been  discover 
a  proper  inspection.— Fairbanks  Steam 
Co.  V.  Holt  &  Jeffery,  140  P.  394. 

Tm.  BEMESIES  OF  BVTl' 
(O)  Aetlou  tor  Braaeh  a'  Oo» 

S  409  (CaLApp.)  Where  a  buyer  s 
ecute  a  note  for  the  purchase  price 
will  of  a  business,  but  later  rcpndi' 
ment,  and  refuses  to  execute  the 
is  entitled  to  recover  the  amou' 
even  though  there  was  no  evi 
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1 416  (Cal.App.)  Iq  an  action  for  a  buyer's 
breach  of  a  contract  of  sale,  the  seller  having 
proved  a  public  sale  of  the  property  for  $800, 
without  notice  to  the  buyer,  evidence  that  such 
goods  uainstalled  at  the  place  of  the  sale  were 
worth  from  $1,700  to  $1,800  wag  admissible. — 
Meyer  v.  McAllister,  140  P.  42. 

S418  (CaLApp.)  A  resale  of  chattels  by  the 
seller  after  the  buyer's  refusal,  without  actual 
notice  to  the  buyer,  is  not  conclusive  evidence  of 
value,  by  which  to  measure  the  buyer's  liability. 
—Meyer  v.  McAllister,  140  P.  42. 

Where  title  had  not  passed  to  the  buyer  when 
he  refused  the  goods,  and  tbey  were  resold,  as 
required  by  Civ.  Code,  S  3049.  but  not  after  ac- 
tual notice  to  the  buyer,  the  seller's  measure  of 
damages  was  the  excess,  if  any,  of  the  amount 
due  under  the  contract  over  the  value  of  the 
goods  to  the  seller,  under  section  3311,  subd.  2. 
—Id. 

(D)  Acllona  ftnd  Coanterclalma  for  Bre«ch 
of  "Wmrvmnty. 

i44l  (Okl.)  In  an  action  for  breach  of  war- 
ranty on  sale  of  personalty,  the  purchase  price 
ia  prima  facie  the  value  of  property  as  warrant- 
ed, in  the  absence  of  other  evidence. — Burgess 
v.  Felix,  140  P.  U80. 

1 441  (Wash.)  Evidence  held  insufficient  to 
show  a  breach  of  warranty  by  the  seller  of  ma- 
chinery.—Carr  v.  Bonthius,  140  P.  3.'l!i. 

1 442  (Cal.App.)  Where  a  buyer  of  merchan- 
dise sold  at  market  price  the  mei'chaiidise  to  his 
successor  in  business,  he  could  not  recover  any 
damage,  though  there  was  a  warranty  and  a 
breach  thereof. — Western  Implement  Co.  v. 
Blodgett.  140  P.  38. 

S442  (Okl.)  The  measure  of  damages  for 
breach  of  warranty  of  personal  property  is  the 
difference  between  the  actual  value  of  the  prop- 
erty at  the  time  of  sale  and  what  its  value 
would  have  been  if  it  had  complied  with  the 
warranty.— Burgess  v.  Felix,  140  P.  1180. 

§442  (Wash.)  The  measure  of  recovery  for 
breach  of  warranty  of  a  secondhand  dredge  was 
not  necessarily  the  amount  paid  by  the  buyer 
for  a  new  boom  stick,  where  that  furnished  with 
the  dredge  was  rotten. — Fairbanks  JSteam  Shov- 
el Co.  v.  Holt  &  Jeffery,  140  P.  394. 

IX.  CONDITIONAL  SALES. 

?!  *f  (Wash.)  The  residence  of  a  corporation, 
thin  Rem.  &  Bal.  Code.  S  3670.  requiring  fil- 
ing of  a  contract  of  conditional  sale  in  the  coun- 
ty where  the  buyer  resides,  is  where  it  has  its 
prioeipal  place  of  business. — Malmo  v.  Sbubart, 
140  P.  CfiO. 

As  between  the  immediate  parties  to  a  condi- 
tional sale  contract,  their  rights  are  not  dis- 
turbed by  failure  to  file  it,  as  required  by  Rem. 
&  Bal.  Code,  §  3(i70,  to  protect  the  seller  against 
purchasers  from  and  creditors  of  the  buyer. — Id. 

g  474  (Wash.)  "Creditors,"  within  Rem.  & 
Bal.  Code,  f  3070,  making  absolute,  as  to  sub- 
sequent good  faith  creditors,  a  couditioual  sale 
contract,  where  the  property  is  placed  in  the 
buyer's  possession,  unless  filed  as  provided,  do 
not  include  general  unsecured  creditors  extend- 
ing credit  without  knowledge  of  the  delivery  or 

?ossessif>ii  of  the  property. — Malmo  t.  Shubart, 
40  P.  569. 

8  479  (Wash.)  A  seller  who  retains  the  right 
of  property  until  the  price  is  paid,  and  who  on 
default  in  installments  assumes  possession,  elects 
his  remedy  and  cannot  recover  the  balance  of 
the  price. — Edward  Thompson  Co.  v.  Murphine, 
140  P.  1073. 

SATISFACTION. 

See  Attorney  and  Client,  S  100;  Payment;  Re- 
lease. 

SAVINGS  BANKS. 

See  Banks  and  Banking,  (  293. 


See  Appeal  and  Error,  «  34.  1047:  Colleges 
and  Universitiea ;  Pubbc  Lands.  {  54 ;  Taxa- 
tion, f  177. 

n.  PUBUO  SCHOOLS. 

(A)  ButitlillBhment,  School  Laads  ud 
Fnada.  •nd  RevvlstloB  In 

Oenerml. 

i  19  (Wash.)  Rem.  &  Bal.  Code,  »  4.'W2-4574, 
as  amended  by  Rem.  &  Bal.  Code,  |f  4562.  45G7. 
providing  that  the  apportionment  to  each  county 
from  the  current  state  school  funds  shall  be 
based  on  the  total  number  of  days  attendance, 
not  excepting  private  nod  certain  other  schools, 
nowhere  provide  for  crediting  the  attendance  of 
children  in  a  model  training  school  conducted  by 
a  state  normal  school,  and  such  provision  can- 
not be  read  into  the  statute.— State  v.  Preston, 
140  P.  350. 

A  model  training  school  conducted  by  a  state 
normal  school,  in  which  children  are  taught  by 
supervisors  with  the  assistance  of  students  in 
the  normal  schooL  is  not  a  "common  school" 
within  Rem.  &  Bal.  Code,  U  4.Te2-4r»74.  as 
amended  by  Rem.  &  Bal.  Code,  ffi  4562-^567, 
providing  that  the  apportionment  of  current 
state  school  funds  to  the  counties  shall  be  based 
on  the  total  days  of  attendance. — Id. 

Rem.  &  Bal.  Code,  S  4714  et  seq.,  making  at- 
tendance upon  a  public  or  private  school  com- 
pulsory', does  not  show  that  a  model  trajniut; 
school  conducted  by  a  state  normal  school  is  a 
common  school  or  private  school  within  sections 
4.')(j2-4574,  basing  the  apportionment  of  tbe 
current  state  school  fund?  on  total  days  of  at- 
tendance.— Id. 

(B)  Creation,    Alteration,    Bxlatcaee,  and 
Dlaaolntlon  of  UlMtrlctM. 

S  33  (Cal.)  In  view  of  Pol.  Code,  {  1580,  and 
St.  1905,  p.  243,  a  school  district  which,  upon 
the  division  of  a  county,  lay  partly  in  the  new 
and  partly  in  the  old  county,  is  a  joint  school 
district,  within  PoL  Code,  S  1583,  which  recog- 
nized the  existence  of  such  districts  before  the 
enactment  of  statutes  for  their  creation. — Laa 
Animas  &  San  Joaquin  Land  Co.  t.  Preciado, 
140  P.  239. 

(E)  DUtrlot    Dvbt,  Sccnrltlea,  and  Taxa- 
tion. 

S  107  (C&l.)  FlaintifE.    whose    property  was 

within  the  boundaries  of  a  joint  school  district, 
is  not  estopped  to  claim  that  a  tax  levied  by  ibe 
second  district,  organized  to  take  over  part  of 
the  joint  district,  is  invalid,  though  he  paid  one 
assessment  of  school  taxes  by  the  contested  dis- 
trict.— Las  Animas  &  San  Joaquin  Land  Co.  v. 
I'leciudo,  140  P.  239. 

Where  plaintiff's  land  was  located  in  a  joint 
school  district,  a  sale  of  the  land  for  taxes  levied 
by  a  second  school  district  organiEcd  to  take 
over  part  of  the  territory-  of  the  joint  district 
will  be  enjoined ;  for,  while  the  organization  of 
the  second  district  is  invalid,  a  tax  deed  would 
constitute  a  cloud  on  plaintiff's  title. — Id. 

(G)  Teaclivra. 

§  138  (CoIo.App.)  A  school-teacher  suing  for 
breiich  of  a  contract  of  employment  was  not  re- 
quired to  allege  in  her  complaint  that  other  em- 

f>loyment  was  secured  at  additional  expense  for 
iving,  etc.,  in  order  to  have  such  expense  deduct- 
ed from  the  amount  realized  from  the  other  em- 
ployment in  arriving  at  the  amount  of  bcr  dam- 
age.—School  Dist.  No.  3,  in  Clear  Creek  Couuty 
V.  Nash,  140  P.  473. 

A  school-teacher  suing  for  breach  of  a  con- 
tract of  employment  was  entitled  to  have  de- 
ducted from  the  amount  received  from  other  em- 
ployment her  expense  resulting  from  the  change, 
for  railroad  fare,  increased  living  expense,  etc.. 
In  arriving  at  her  damage. — Id. 

In  a  suit  by  a  school-teacher  for  breach  of  a 
contract  of  employment,  evidence  of  the  amount 
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expended  by  plaintiff  In'removinff  heT  family  to 
her  new  place  of  employment,  wbicb  was  Dot 
pleaded,  was  properlj  excluded,  as  such  ex- 
penses, if  allowaole  at  all,  must  be  specially 
pleaded.— Id. 

1 138  (C(do.App^  A  Mhool-taacheT  wrongfully 
discbarged  before  the  expiration  of  her  contract 
was  entitled  to  recover  the  amount  she  would 
have  received  under  the  contract,  leas  what- 
ever she  earned  by  other  employment,  with  in- 
terest thereon  at  8  per  cent.— School  Dist  No. 
3,  in  Clear  OnA  County  t.  Olsen.  140  P.  477. 

SEARCHES  AND  SEIZURES. 

See  Attachment,  |  164. 

SECONDARY  EVIDENCE 

See  Bridence.  {  178. 

SECURITY. 

See  Costs.  S  123. 

SEDUCTION. 

See  Crlmliul  Law.  |  389. 

SELF-DEFENSE. 

See  Homicide,  8  113. 

SEPARATE  ESTATE. 

See  Husband  and  Wife.  H  1B2.  160> 

SERVITUDE. 

See  Easements.  ^ 

SET-OFF  AND  COUNTERCLAIM. 

See  Limitation  of  Actions^  {  41 ;  Mnnicipal  Cor- 
porations, i  370. 

n.  SUBJEGT-ICATTEB. 

S3I  (Okl.)  Under  Harris-Day  Code,  »  4746- 
4747,  damages  arisiag  out  of  an  actionable  tort 
in  a  land  trade  cannot  be  set  off  or  counter- 
claimed  in  an  action  on  a  contract  which  was  dis- 
tinct from  tbe  transaction  in  which  the  tort 
was  committed.— Ilazlett  v.  Wilkiu,  140  P.  410. 

1 34  (N.M.)  Under  Comp.  Laws  1S07,  {  2685, 
subsecB.  1,  41,  a  counterclaim  must  be  in- 
tended to  answer  the  complaint,  and  must  run 
coimter  to  plaintifTs  demand  in  whole  or  in 
part,— I>a  Mesa  Community  Ditch  t.  Appelzoel- 
ler,  140  P.  1051. 

SEmEMENT. 

See  Payment;  Release. 


SEX. 

See  Offioer^  S  20. 

SHERIFFS  AND  CONSTABLES. 

Bm  Hndwnd  and  Wife;  United  States  Mat^ 
shals. 

H.  COMPENSATIOir. 

§  48  (Cal.App.)  Under  Code  Civ.  Proc.  S9 
681-700,  regulating  execution  sales,  and  section 
695  requiring  payment  of  tlie  price  in  cash,  tbe 
sheriff  is  enutjed  to  receive  his  commission  for 
a  sale  to  the  judgment  creditor^KeUy  t.  Bar- 
net.  140  P.  005. 


SHIPPING. 


See  Wharves. 

in.  CHABTEB& 

1 39  (Wasb.)  While  tbe  charterer  of  a  vessel 
is  only  a  bailee,  tbe  duties  of  tbe  charterer  may 


be  fixed  b^  the  charter  party,  which  special 
contract  will  prevail  against  the  general  prin- 
ciples of  law  applicable  to  such  bailment.— 
Alaska  Coast  Co.  t.  Alaska  Baige  Oo.,  140  P. 

334. 

1 58  (Wash.)  Where  a  charter  party  required 
the  charterer  to  retnm  tbe  vessel  in  as  good 

condition  as  when  obtained,  natural  wear  and 
tear  and  the  act  of  God  excepted,  the  charterer, 
upon  return  of  the  vessel  In  defective  condi- 
tion, is  bound  to  show  that  tbe  injury  was  the 
result  of  the  act  of  God.— Alaska  Coast  Co.  v- 
Alaska  Barge  Co.,  140  P.  334. 

Proof  by  a  charterer  of  a  vessel  that,  when 
it  was  proceeding  in  still  water  many  utboms 
deep,  the  propdier  struck  somettiing  wtiich 
broKc  off  a  blade  will  not  show  that  tbe  acci- 
dent was  the  result  of  an  act  of  God.— Id. 

SIDEWALKS. 

See  Municipal  Corporation^  K  206,  671.  800. 

SIGNATURES. 

See  Appeal  and  Error,  I  385;  Coanties,  $  13: 
Husband  and  Wife,  H  ISe,  268;  Pleading,  f 

SLANDER. 

See  Libel  and  Slander. 

SODOMY. 

1 1  (Not.)  Bot.  Laws,  {  6459,  punishing  the 
Infamous  crime  against  nature,  must  be  con- 
strued according  to  the  fair  imi>ort  of  its 
terms,  so  that  its  objects  may  be  effective.— Ex 
parte  Benites,  140  P.  433. 

{9  (Nev.)  An  indictment  charging  that  ac* 
cused  committed  "the  infamous  crime  against 
nature  with  and  upon  •  •  *  "  k^i^  sufBcient, 
under  Bev.  Laws,  I  6459.— Ex  parte  Benites, 
140  P.  436. 

fiS  (Wash.)  An  information,  charging  that 
the  defendant  did  "attempt  to  carnally  know" 
a  living  human  being  by  the  anus,  fails  to  in- 
form  the  accused  whether  tbe  attempt  was  by 
solicitation  or  by  assault,  and  is  therefore  in- 
sufficient.—State  V.  George,  140  P.  337. 

SPECIAL  INTERROGATORIES. 

See  Trial,  §g  340,  3ij0. 

SPECIAL  LAWS. 

Se«  Statutes,  {fi  76,  84.  67. 

SPECIFIC  PERFORMANCE. 

See  Landlord  and  Tenant,  f  22. 

L  HATURE  AlTD  aHOTTNDS  OF  BEK- 
EDT  IN  GEKERAI^ 

I  16  (Idaho)  In  an  action  for  specific  per- 
formance of  a  contract  to  construct  a  private 
crossing  over  a  railroad  track,  such  contract 
being  part  of  the  consideration  for  the  convey- 
ance of  a  right  of  way,  held  no  defense  that,  by 
a  change  in  the  tracks,  the  expense  would  be 
much  heavier  than  was  anticipated  when  tbe 
contract  was  made. — Fnx  v.  Spokane  Interna- 
tional Hy.  Co.,  140  P.  1103. 

8  22  (Cal.)  Tbe  conveyance  by  the  vendor  of 
tbe  land  to  another,  who  had  notice  of  the 
former  contract,  does  not  deprive  the  purchaser, 
under  tlie  contract,  of  his  right  to  specific  per- 
formance.—Copple  V.  Aigeltinger,  140  P.  1073. 

n.  CONTBAOTft  BVFORCBABLXL 

132  (Cal.)  Under  Civ.  Code,  S  3388,  provid- 
ing for  specific  performance  of  a  written  con- 
tract signed  by  only  one  party,  a  vendor,  who 
si^ed  a  receipt  for  a  deposit  of  the  purchase 
price  of  land,  may  be  compelled  to  specifically 
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perform  his  contract  to  sell.-— Copple  t.  Aigel- 
tinger,  140  P.  1073. 

Xbe  filing  of  a  suit  for  eperific  performance  of 
a  contract,  which  was  not  aiKned  by  the  plain- 
tiff, Undo  the  plaintiff  to  abide  by  the  decree 
of  the  conrt  in  Buch  suit,  and  is  therefore  the 
equivalent  of  a  writtw  acceptance  of  the  propo- 
sition.—Id. 

{32  (OolcApp.)  Where  a  written  contract 
for  the  exchange  of  real  property  provided  that 
the  plaintiff  should  have  the  riRht  to  inspect  the 
property,  and  he  made  anch  inspection  and  no- 
tified the  defendant  that  the  property  was  sat- 
isfactory prior  to  the  time  for  the  performance 
of  the  contract,  it  became  mutually  binding, 
and  may  be  specifically  enforced.— Gibson  v. 
Kieble.  140  P.  »83. 

8  49  (Colo-App.)  In  a  contract  for  the  ex- 
change of  real  property,  the  promise  by  each 
party  to  convey  is  a  valuable  consideration  for 
the  other  party's  agreement,  and  apecifie  par- 
formance  of  such  contract  may  be  decreed. — 
GibBon  V.  Biehle.  140  P.  033. 

1 51  (Idaho)  Where  a  railroad  company,  with 
knowledge  of  the  material  facts,  agreed  to 
maintain  a  crossing  over  its  track,  held,  that  it 
could  not  thereafter  complain  that  the  contract 
was  unfair,  and,  by  reason  of  conditions  subse- 
quenUy  arising,  became  more  onerous  than  an- 
ticipated.—Fox  V.  Spokane  IntematioDal  Ry. 
Co.,  140  P.  1103. 

1 68  (San.)  Where  there  has  been  part  per- 
formance, and  where  the  services  rendered  are 
of  peculiar  character  which  cannot  be  measured 
by  pecuniary  standards,  there  is  no  distinction 
between  personal  property  and  real  property, 
and  specific  performance  will  be  granted  where 
the  cUOm  is  eqnitable.— PhilUpt  T.  Bishop,  140 
P.  834. 

IV.  PBOCEEDmoS  AMD  BELIEF. 

S  1 2 1  (Kan.)  In  an  action  for  specific  per- 
formance, evidence  held  to  sustain  a  finding 
that  a  written  contract  was  made  for  benefit 
of  plaintiff  by  which  she  was  to  be  received  in 
the  family  of  a  man  and  wife,  and  to  receive 
at  their  death  all  their  property ;  that  she  per- 
formed her  part  of  the  contract;  that  the  other 
parties  died,  having  willed  the  personalty  to  the 
defendants,  justifying  a  decree  for  specific  per- 
formance—Phillips T.  Bishop,  140  P.  834. 

S  132  (Wash.)  A  decree  of  specific  perform- 
ance of  a  contract  giving  the  purchaser  the 
right  to  collect  surface  and  subterranean  wa- 
ters, though  the  supply  of  such  waters  on  the 
premises  of  the  vendor  shall  be  cut  off,  is  not 
performed  by  the  execution  of  a  warranty  deed 
in  statutory  form. — Wright  v.  Snydam,  140  P. 
578. 

The  court  decreeing  specific  performance  of  a 
contract  to  convey  real  estate,  need  not  appoint 
a  commissioner  to  couvey,  as  autborIz<>d  by 
Rem.  &  BaL  Code,  S  out  may  require  the 
vendor  to  execute  a  conveyance  within  a  speci- 
fied time,  or  in  the  alternative  commit  him  to 
jail  until  a  deed  is  executed. — Id. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  I^qnoTt. 

STATEMENT. 

See  Appeal  and  Krror,  ||  644-562 ;  Submission 
of  Controversy. 

STATES. 

See  Adverse  Possession,  Sfi  7,  8;  Building  and 
Loan  Assuoiations,  2,  45 ;  Constitutional 
Jjivf.  g  328;  Contempt,  g  60;  Intoxicating 
T^iquors.  §  6 ;  Municipal  Corporations,  S§  -71, 
271;;  Navigable  Waters.  SS  36,  42;  Public 
liands,  il  M,  144. 186 ;  Taxation.  U  5,  25. 


I.  FOLITIGAZ.  STATUS  AlTD  BEIA- 
TIOKS. 

J  9  <N.H.)  Where  a  woman  was  rightfully  in 
office  as  State  Librarian  when  the  Gonstitation 
was  adopted,  s^e  was  continued  ta  office  by 
ConsL  art  22.  {  Aetata  t.  Dt  Azmijo.  140 
P.  1138. 

n.  OOVEBmCElTT  AHD  OFFIOEHS. 

569  (N.H.)  Under  Comp.  Laws  1897,  fS 
2187-2215,  relative  to  the  territorial  library, 
custody,  and  management  thereof,  the  office  of 
State  Librarian  is  a  ministerial  office.- State  t. 
De  Armijo.  140  P.  1128. 

VI.  AOTIOirS. 

I  182  (Wash.)  Under  Laws  190D,  c  135,  |{ 
14,  68,  64,  and  Laws  1011,  c.  43.  §S  3,  4,  re- 
lating to  the  expenses  of  horticultural  inspec- 
tors requiring  counties  to  remit  the  amounts 
assessed  therefor,  and  instracting  action  there- 
for by  the  Attorney  General,  and  Const,  art. 
3,  88  1.  ^  defining  bis  duUes,  held,  that  the 
Attorney  General  might  bring  an  appropriate 
action  in  the  name  of  the  state  to  collect  frnmey 
due  under  the  statute.— Stata  t.  Asotin  Coun- 
ty. 140  P.  914. 

STATUTES. 

See  EMdence,  ||  28-62 ;  Limitation  of  Actions. 
For  statutes  relating  to  partlcniar  mbjects.  see 
the  various  specific  topics. 

I.  ENACTMENT,  BEQUISITES.  AMD 
VALIDITY  IN  GENEBAIfc 

1 23  (Kan.)  Enactment  of  Seas.  Laws  1013, 
c  259.  imposing  a  royalty  on  the  removiug  of 
sand  tor  commercial  purposes  from  navigable 
rivers,  held  valid  as  against  an  objection  that 
in  the  senate  the  judiciary  committee  simply  re- 
ported a  substituted  bill,  where  the  substitute 
was  germane  to  the  orif^nal  bill  and  the  same 
result  could  have  been  obtained  by  recommend- 
ing the  origiiial  bill  with  amendments. — Sitate 
V.  Akers,  140  P.  637. 

§  64  (Wash.)  Any  unconstitutionality  in  Laws 
1913.  c  126,  U  ^  7,  held  not  to  affect  the  con- 
stitutionaUty  of  aectlqns  1-5  and  8-13.— Sute 
T.  Derbyshire.  140  P.  540. 

Any  invalidity  in  Laws  1013,  c  126.  {  13. 
providing  that  the  act,  which  related  to  the  ap- 
pointment of  official  court  stenographers  and 
provided  tbdr  duties  and  compensation,  shall 
not  apply  to  any  conoty  having  a  popnlation  of 
200,000  or  over,  held  not  to  invalidate  the  re- 
maining sections  1-12. — Id. 

The  unconstitutionality  of  a  part  of  a  stat- 
ute will  not  Invalidate  the  remainder  unless 
the  provisions  are  so  connected  and  dependent 
upon  each  other  that  it  cannot  be  presumed 
that  the  'Legislature  would  have  enacted  the 
valid  part  without  enacting  the  invalid  part. 
-Id. 

II.  OENEKAL  AND  SPECIAI.  OR  I.O- 
OAI.  UiWS. 

172  (CaLApp.)  St.  1911.  p.  1437.  providing 
for  granting  a  certificate  to  practice  a  special 
branch  of  medicine  and  surgery.  Is  based  on  a 
proper  (dassification:  Ability  aojuired  by  expe- 
rieure,  and  shown  by  an  examination,  though 
applyhig  onl^  to  those  who  had  violated  the 
law  by  practiring  without  a  certificate. — Bohan- 
non  V.  State  Board  of  Medical  Examiners.  140 
P.  1080. 

I  76  (CaLApp.)  Penal  Code,  %  682,  subd.  4.  if 
construed  as  authorizing  prosecutions  of  mia- 
deineanors  on  complaint  filed  in  the  superior 
court  of  which  jurisdiction  Is  conferred  on  su- 
perior courts  sitting  as  juvenile  courts,  while 
section  baS  provides  for  prosecutions  on  indict- 
ment or  information,  contravenes  Const,  art.  4. 
i  25.  snbd.  problbiting  spedal  laws  when  a 
general  law  can  be  made  applicable.— Fei^  T. 
Badd.  140  P.  714.  nr^r^n]f> 
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I  84  (GaLApp.)  St.  1909.  p.  969,  as  amended 
by  St  1911.  p.  978,  defining  petBonal  property 
brokers,  and  limiting  tbe  intercBt  which  they 
may  charge,  does  not  violate  Conit  ut.  1,  I  11. 
piohibitiDg  Bpcctatl  laws^Eaker  t.  Birant,  140 
P.  310. 

S  87  (CaLApp.)  Penal  Code,  i  682,  aobd.  4,  if 
conrtruad  aa  autboriaing  prosecutiona  <rf  mlsde- 
meanozB  on  complaint  filed  in  the  auperior 
court,  of  vhich  jurisdiction  is  conferred  od  su- 
perior courts  sitting  as  juvenile  coorts,  while 
section  888  provides  for  prosecutions  on  in- 
dictment or  information,  contraveneB  Const  art 
4,  9  2S,  anbd.  prohibiting  special  laws  legu- 
lating  the  practice  Of  courts.— Pwpla  v.  Budd, 
140  P.  714. 

1 94  (Waah.)  Laws  1913,  c.  126,  M  1-13,  held 
not  to  violate  Const  art.  11,  M  4,  6,  guarantee- 
ing uniform  laws  for  county  government  and 
township  organization  and  for  tbe  election  of 
county  and  township  officers.— State  v.  Derby- 
■bire,  140  P.  640. 

XII.  SUBJECTS  AMD  XnnJBB  OF  AGT& 

S  105  (Mont.)  In  tbe  absence  of  any  constitu- 
tional provision  on  the  subject,  an  act  may  be 
enacted  without  any  title.— State  v.  District 
Court  of  Lewis  and  Clark  County,  140  P.  732. 

The  orobibitlon  in  Const,  art  6,  f  23,  is  aimed 
at  ordinary  legislation  only,  and  the  pnrpow  la 
to  prevent  fraud  and  to  notify  the  people  of  the 
•nj^ecta  of  l^^ation  that  are  being  contridered. 

S  1 00  (Mont.)  A  single  act  which  has  for  Its 

Surpose  a  revision  by  amendment  of  all  the 
ode  Drovisions  on  single  subject  and  simply 
mentioniotf  in  the  title  the  sections  intended  to 
be  revised  bv  amendment  Is  a  "goneral  revision" 
act  within  Const,  art.  5,  f  23.— State  v.  District 
Court  of  Lewis  and  Clark  County.  140  P.  732. 

Where  the  Code  commissioners  presented  for 
adoption  by  die  Tjegislature  four  Codes,  which, 
wttn  amendments,  were  adopted,  and,  pending 
the  adoption  of  tbe  Civil  Code,  a  Mil  to  amend 
enumerated  sections  thereof  was  introduced  and 
adopted  subsequent  to  tbe  adoption  of  the  Code, 
a  provision  in  the  body  of  the  bill  for  the  re- 
pea]  of  section  91  of  tbe  Code  carried  Into  Sev. 
Codes,  I  3657,  not  mentioned  in  the  title,  was 
within  the  exception  of  Const  art  5,  |  23,  and 
was  valid.— Id. 

f  109  (Wash.)  The  mention  of  a  particular 
sooject  in  the  title  of  a  statute  is  notice  of  all 
things  germane  to  that  subject  In  the  statutes- 
State  V.  Derbyshire.  140  P.  540. 

I  109  (Wash.)  Under  Const,  art  2.  |  10,  it 
Is  not  necessai7  that  the  title  of  an  act  should 
be  a  complete  index  to  its  provisions ;  but  it  is 
sufficient  if  it  indicates  to  an  inqniring  mind 
tbe  scope  and  purpose  of  the  law.— State  v. 
Asotin  County,  140  P.  914. 

8  120  (Colo.)  Act  of  1881  {Laws  1881,  p.  108), 
entitled  "An  act  to  regulate  elections  for  the 
removal  of  county  seats,"  and  providing  not 
only  for  electtons  for  the  removal,  but  for  elec- 
tions for  the  location  of  county  seats,  is  not 
unconstitutional  in  that  its  subject  is  not  suffi- 
ciently expressed.— Town  of  Sugar  City  v.  Board 
of  Com'rs  of  Crowley  County,  140  P.  800. 

I  123  0dabo)  Highway  Oammission  Act,  | 
10,  providing  for  exemption  of  motor  vehicles 
from  taxation,  held  not  violative  of  Const,  art 
3,  {  16.  providing  that  every  act  shall  contain 
one  sooject,  which  shall  be  expressed  in  the 
titie.— Acbenbacb  v.  Kiocald,  140  P.  &20. 

1 123  (CaLApp.)  The  titie  of  St.  1907,  p.  806. 
held  suffldentfy  broad,  within  Conat  art.  4,  | 
24,  to  sustain  provisions  conferring  authority  to 
pave  and  oil  the  surface  of  streets.— Hunt  T. 
Meaning,  140  P.  39. 

I  124  (Wash.)  The  titie  of  Laws  1918,  c.  126, 
entitied  "An  act  providing  (or  tbe  appointment 
of  official  court  reporters,  *  *  *  prescribing 
their  duties,   •   •   •   and  providing  for  their 


ccmpensation  and  the  manner  of  tiidr  appoint- 
ment," Is  sufficient  to  embrace  secticm  4,  re- 
quiring the  parties  to  a  civil  action  to  pay  the 
sum  of  (me  dollar  as  stenographers'  costs. — 
State  V.  Derbyshire,  140  P.  (540. 

Laws  1913,  c.  12G,  entitied  "An  act  providing 
for  the  appointment  of  official  court  repoiters, 
prescribing  their  duties,  oatii  of  office,  and  quali- 
ncatious,"  would  embrace  as  germane  sections 
6  and  7,  relating  to  the  perpetuation  of  testi- 
mony taken  by  the  official  reporter.— Id. 

S  125  (Wash.)  Laws  1011,  c;  43,  entitled  "An 
act  relating  to  salaries  and  expenses  of  horti- 
cultural inspwtors,"  etc.,  by  section  4  provid- 
ing a  suit  therefor  against  a  county  by  the  At- 
torney General,  held  not  to  violate  Const,  art 
2,  H  19,  declaring  that  no  bill  shall  embrace 
matter  not  expressed  in  Its  titie.— State  v.  Aso- 
tin County,  140  P.  914. 

IV.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

S  141  (Idaho)  Since  Rev.  Codes,  S  lft44.  as 
amended  by  Act  March  7,  1911  (Laws  1!)11,  p. 
565),  had  been  repealed  when  the  Highway 
Commission  Act  was  passed,  it  was  not  neces- 
sary that  the  later  act,  though  it  purports  by 
its  title  to  amend  the  former,  contain  tbe  former 
to  comply  with  Const  art.  8,  8  18.— Achenbach 
V.  Kincaid,  140  P.  629. 

I  I4f  (Wash.)  Act  March  22,  1913  (Laws 
1913,  c.  165),  entitied  "An  act  relating  to  tbe 
organisation  and  fioveniment  of  irrigation  dis- 
tricts, and  amending  section/'  G417  and  certain 
other  of  Rem.  &  Bal.  Code  sections  held  not  In- 
valid tot  want  of  a  sufficient  title.— Board  of 
Directors  of  Quinqy  Valley  Irr.  Diet.  v.  Scott 
140  P.  891. 

V.  REFEAL,    SPBFEN8ION,  EXPIRA- 
TION. AND  REVXVAT. 

i  159  (Idaho)  An  act  containing  an  emergency 
clause  will  repeal  another  not  containing  such 
clause,  and  passed  at  the  same  seision,  in  so 
far  as  they'  conSlct— Peavy  v.  McCombs,  140 
P.  965. 

§  159  (Utah)  While  repeals  by  Implication 
are  not  favored,  where  later  proTin<Has  are  clear- 
ly repngoant  to  existing  proviskms,  the  later 
ones  control,  and  the  earlier  provisions  must  be 
deemed  repealed  by  implication  to  the  extent  of 
the  repugnancy.— State  v.  (Tannan,  140  P.  670. 

S  161  CIdaho)  Where  two  statutes  passed  at 
the  same  session  are  aecessarlly  inconsistent, 
one  dealing  with  the  common  sabjed-matter  In 
a  more  minute  way  will  tHeTall  over  one  of  a 
mo^general  character.- FMvy  v.  HcCranbs,  140 

S  )6I  (N.M.)  Bepeals  of  statutes  by  impli- 
cRtion,  thongh  not  favored,  will  be  dedared  by 
the  courts,  where  tbe  last  statute  is  so  broad, 
clesr.  and  explicit  as  to  show  that  It  was  in- 
tended to  cover  the  whole  subject— State  r. 
Romero,  140  P.  1060. 

Unless  absolutely  necessary  to  give  effect  a 
subsequent  statute,  treating  a  subject  in  gen- 
eral terms,  will  not  repeal  by  implication  an 
earlier  statute  treating  the  same  subject- Id. 

VI.  OOVSTBUOnON  AND  OFERA* 
TICK.' 

(A)  Chweral  Rnlev  of  Omnmtrustlom, 

1181  (CaLApp.)  Where  a  statute  is  bilrly 
susceptible  of  two  conatmctions,  one  leading  to 
mischief  or  absurdity,  and  the  other  consistent 
with  sound  sense  and  wise  policy,  the  former 
should  be  rejected  and  the  latter  adopted. — 
Golden  &  Co.  v.  Justice's  Court  of  Woodland 
Tp.,  Tolo  (>)unty,  140  P.  49. 

{181  (Cal.App.) Where  a  suggested  construc- 
tion of  an  ambiguous  statute  necessarily  involves 
a  decided  departure  from  what  may  be  fairly 
said  to  be  the  plain  purpose  of  the  statute,  such 
cooBtruction  wiD  not  be  adopted  to  the  exclu- 
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rion  ot  a  ponible,  jplaniible  constractloD  which 
will  promote  the  legidatlT*  intent— People 
MerriU,  140  P.  1075. 

f  ISC  (Colo.)  la  case  of  doabt  as  to  the  mean- 
ing of  the  statute,  the  court  should  consider  the 
resalta  of  the  construction  ur^ed ;  it  beioR  pre- 
sumed that  the  Legislature  intended  a  reason- 
able operation  of  the  statute— National  Surpty 
Co.  T.  Schafer,  140  P.  199. 

S  181  (Wash.)  An  act  should  not  be  given  an 
interpretation  which  would  make  it  absurd 
when  susceptible  of  a  reaaonable  interpretation 
which  would  carry  out  the  manifest  intent  of 
the  Legislature.— State  v.  Asotin  County,  140 
P.  914. 

S  183  (Cal.App.)  The  court,  in  construing  a 
statute,  must  ascertain  and  give  effect  to  the 
legialative  intent,  though  it  may  not  be  con- 
sistent with  the  strict  letter  of  the  statute. — 
People  y.  Merrill.  140  P.  1075. 

The  court,  in  construing  a  statute  containing 
a  patent  ambiguity,  must  reject  an  interpreta- 
tion which,  if  followed,  will  lead  to  a  conclusion 
clearly  inconsistent  in  Its  consequenceB  with  the 
reason  and  spirit  ot  the  statute.— Id. 

f  (83  (Colo.)  A  matter  apparently  within 
the  letter  of  a  statute  is  not  deemed  within 
the  statute,  unless  it  appears  that  the  Legisla- 
ture 80  intended.— NatUmsl  Hurety  Co.  v.  Schaf- 
er, 140  P.  199. 

{  184  (Cal.App.)  Every  statute  must  be  con- 
strued with  reference  to  the  object  intended  to 
be  accomplished  thereby,  and  should  be  so  con- 
strued as  is  best  calculated  to  adrance  its  ob- 
ject by  suppressing  the  mischief  and  securing 
the  benefits  intended. — Golden  &  Co.  Jnstice's 
('oitrt  of  Woodland  Tp.,  Yolo  County.  140  P. 
49. 

{  184  (Cal.App.)  The  court  is  not  restricted 
to  a  construction  which  will  gire  a  literal  effect 
appearing  by  the  letter  of  the  statute  but  may 
resort  to  a  consideration  of  the  purpose  to  be 
accomplished  by  the  statute.- People  v.  Merrill, 
140  P.  1075. 

i  184  (Colo.)  The  occasion  and  necessity  of  a 
statute  and  the  mischief  to  be  remedied  should 
be  considered  in  determining  tiie  legislative  In- 
tenL— National  Surety  Co.  v.  Schafer.  140  P. 
199. 

S  189  (Cal.App.)  Grammatical  construction  of 
statute,  leading  to  result  contrary  to  purpose 
or  object.  AcM  to  be  rejected,  and  one  adopted 
which  win  effectuate  the  object  designed  to 
be  accomplished.— Golden  &  Co.  v.  Justice's 
Court  of  Woodland  Tp.,  Tolo  County,  140  P.  49. 

I  205  (Colo.^  The  Legislature's  intention  must 
be  deduced  from  a  construction  of  the  whole 
statute.— National  Surety  Co.  v.  Schafer,  140  P. 
199. 

8  211  (CaLApp.)  The  rule  of  ejusdem  generis 
is  Inapplicable  m  construing  the  title  of  an  act. 


and  the  seneral  clause  in  a  title  will  not  be  le- 
Btricted  br  the  ennmentlon  therein  ot  specific 
things.— Hunt  v.  Manning,  140  P.  89. 

8  2lt  (Colo.)  While  the  title  of  a  I^slative 
act  may  be  considered  by  the  courts  as  an  aid  to 
its  interpretation,  there  is  no  occasion  to  resort 
to  the  title  when  tbe  body  of  the  act  leaves  no 
doubt  as  to  Its  purpose.— Town  of  Sugar  City 
V.  Board  of  Comers  of  Crowley  County,  140  P. 
809. 

{219  (Mont)  Where  sncceasiw  attorneys 
general  declared  that  a  statute  governing  the 
remarriage  of  divorced  persons  bad  been  re- 
pealed, the  court,  in  case  of  doubt,  would  hesi- 
tate before  adjudging  the  statute  in  force. — State 
V.  District  Court  or  Lewis  and  Clark  County, 
140  P.  7:J2. 

I  219  (Wash.)  Where  a  construction  baa  been 
placed  upon  a  statute  by  a  department  of  the 
government,  and  property  interests  have  been 
acquired  by  long  usage,  such  constractiou  should 
be  adopted  by  the  court,  but  the  rule  is  not  ap- 
tjlicshle,  where  the  statute  is  clear  and  free 
from  doubt  as  to  its  meaning. — State  v.  Fish- 
back.  140  P.  867. 

i  225  (Idaho)  Statutory  provisions  in  contem- 
poraneous legislation  affecting  the  same  subject- 
matter  should  be  so  construed,  if  possible,  that 
all  may  stand  and  th«  will  of  the  Legislature 
be  effectuated.— Aehenbodi  v.  Kincaid,  140  P. 
529. 

8  225f/4  (Idaho)  Statutes  passed  at  the  same 
session  uliould  be  so  construed,  if  po-isible,  as  to 
give  effect  to  the  provisions  of  each. — Feavy  v. 
McCombs,  140  P.  §66. 

(D)  Retroactive  Openttlon. 

1262  (Idaho)  The  word  "retroactive"  need 
not  be  used  in  a  statute  to  give  it  a  retroactive 
operation,  but  the  legislative  intent  may  be 
gleaned  from  any  language  appmpriatelj  ex- 
pressing such  purpose.- Peavy  v.  McComb^  140 
P.  965. 

8  263  (Idaho)  No  statute  will  be  given  a  retro- 
active effect  nnleas  such  legislative  intent  is 
clearly  expressed.- Peavy  v.  McCombs,  140  P. 
965. 

}  267  (Utah}  Comp.  Laws  1907,  |  3685x,  mak- 
ing every  judgment  void  which  is  made  on  a 
complaint  containing  an  untrue  allegation  of 
the  jurisdictional  facts  required  by  tbe  aection. 
would  not  avoid  a  judgment  rendered  on  a  com- 
plaint already  filed.—Salt  Lake  Coffee  &  Spice 
Co.  V.  District  Court  of  Salt  Lake  County,  140 
P.  666. 

Vn.  PLEADING  AND  EVIDENCE. 

f283  (Kan.)  An  enrolled  statute  imports  ab- 
ate verity,  and  it  is  conclusive  evidence  of 
its  legal  passage,  unless  the  joumaJs  of  the  Leg- 
islature clearly  and  affirmatively  i^ow  otherwise 
beyond  all  reasonaUe  doubt.— State  v.  Akers, 
140  P.  637. 
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imiTED  STATES. 

CONSTITUTION. 

Amend.  14.  387 

Amend.  14,  1 1  310,  540 

Art  1,  f  10  1025 

Art  4,  I  2  681 

STATUTES  AT  LARGE. 

1898,  July  1«  ch.  541,  30 
Stat.  544.  Amended  by 
Act  1003,  Feb.  5.  cb.  48f» 


32  Stat  797 ;  Act  1906, 
.Tune  15,  ch.  3333,  34 
Stat  267;  Act  1910, 
June   25,    ch.   412,  36 

Stat  838  1098 

1808.  July  1,  ch.  641,  |  67f. 

30  Stat.  664   665 

1000,  May  9,  ch.  387,  31 

Stat  172   577 

1901,  May  25,  ch.  676,  g  28, 

31  Stat  8(^9   148 

1902,  June  30.  ch.  1323.  8 

18.  32  Stat  500  1178 

1902,  July  1.  ch.  1362,  8 

16,  32  Stat  64.3   430 

1903,  Feb.  6,  ch.  487,  32 
Stat  707  1098 


1904,  April  28.  ch.  1824, 33 

Stat  573   427 

1906,  June  15,  cb.  3333.  34 

Stat  267  109S 

1906,  June  28.  cb.  3572,  34 

Stat  539   607 

1910,  June  25.  ch.  412.  36 

Stat  83S  1098 


REVISED  STATUTES.  * 

H  2291,  2292    9S.-» 

I  2296    82r> 

IS  :;395-239-   271) 

I  4808    1S3 
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COMPIFiBD  STATUTBS 
SUPP.  1911. 

Pages  1491.  1607  1098 


ABIZOIfA. 

CONSTITirXION. 


Art  4,  I  17. 
Art  6,  i  4.. 
Art  22,  I  2. 


504 
507 
607 


BBVISED  STATPTES  1901. 

Civil  Code. 

Par.  1358    60 

Par.  1586.     Amended  by 

Laws  1907.  ch.  74.  §  21  209 

Par.  2506    62 

Para.  2608.  2609.  Ameod- 

ed  bv  Taws  19(Mi.  cb.  11  504 

Pars.  2610,  2611   504 

Para.  2702,  4104.  4105...  490 
Pars.  412t^-4162   211 

Penal  Code. 
I  441  215 

REVISED  STATUTES  1913. 
Civil  Code. 

Par.  1092    985 

Par.  3829    988 

Pars.  4174.    4205.  4264, 

4265.  4m.   501 

Para.  5266-5285    821 

Penal  Code. 
91  19,  1329  988 

LAWS. 

1903.  No.  91,  I  1   62 

1905,  ch.  11   504 

1907.  ch.  74,  f  21   209 

1909,  ch.  11,  I  1   211 

1912,  ch.  93    504,  607 

CAUFOBHIA. 

CONSTITUTION. 

Art  1.  «  11,  21   310 

Art  4,  J  24   39 

Art.  4.  §  25,  subsecs.  8,  33  714 

Art  6,  §  19  256 

Art  11,  I  9   28 

CIVIL  CODE. 

5  45   277 

I  325    271 

18  .M6,  347   10 

I  498    605 

88  740,  741   242 

871    6 

1007    5Sr 

1214    6 

8  1229,  1230   242 

1415   6 

1640    254 

8  1670,  1671   205 

1691    283 

1970    47 

r  1070.  Amended  by  Laws 
1907,  p.  119   20 


2279    6 

2280    242 

3049    42 

3283    952 

3311,  subaec.  2   42 

XtSS  1073 

3510    242 

3543    27 

CODE  OP  CIVIL  PRO- 
CEDURE. 

187    714 

283,  BUbsee.  2  ICSfi 

315    587 

338,  subsec.  1   23 

338.  Bubsec.  4   2.54 

377    47 

457   205 

462    265 

473    17 

581    250 

625    20 

625.    Amended  bj  Lavs 

1909.  p.  193    974 

er^   17 

I         il(13a.   265 

{  ti'il-  700  605 

i  7(10.  702.  703   6 

 702 

11S7    35 

l'J-i4    974 

lL'4ft,  siibsee.  1  974 

lf;(t4    11 

1S>25    704 

1973  716 

aOBl   266 

PENAL  CODE. 

I  31   306,  1078 

i  192    302 

I  261   1078 

8  337a    added    b;  Laws 

1911,  p.  4   306 

682    714 

682.  3uhapc.  4   714 

l8  888,  889   714 

995    270 

971   1078 

1017  270 

1126    256 

1822   1078 

POLITICAL  CODE. 

596   1075 

f  1580,  1583    239 

3488    587 

4091  et  aeg   23 

4267.   Amended  by  Lawi 
1907,  p.  507    23 

LAWS. 

1903,  p.  877.   23 

1905^  p.  243    239 

1905,  p.  582.   23 

1907,  p.  119   20 

1907.  p.  507   23 

1907.  p.  806   39 

1909,  p.  193   974 

1909.  p.  969.   Amended  by 

Laws  1911,  p.  978    310 

1911,  p.  4   306 

1911.  p.  599    49 

1911,  p.  602.  68  15,  16....  49 

1911,  p.  658   714 

1911,  p.  672.  5  26   714 

1911,  p.  978   310 

1911,  p,  1437  1089 

1911  (Ex.  Seas.)  pp.  36, 55, 

§1  35.  36,  67    691 

1913,  p.  1048    260 

COI.OBADO. 

CONSTITUTION. 

Art  2.  f  16  794 

Art  6,  I  25    800 


Art  6,  !  29.. 
Art  7,  I  1. . 
Art  14,  8  2. 


203 
809 
809 


CODE  OF  CIVIL  PRO- 
CEDURE 1887. 

§  388.    Amended  b;  Laws 

1907.  p.  278   199 

88  397.401.402   199 

CODE  OF  CIVIL  PRO- 
CEDURE 1908. 
8  422   199 

REVISED  STATUTES  1868. 
Ch.  20.  8  42    809 

MILLS'  ANNOTATED  STAT- 
UTES 1912. 
i  4686  207 

REVISED  STATUTES  1908. 

\i  -Ky^i-^OIS  463 

2235   460 

'iSna  186 

  469 

  800 

:ii)2  i,  aoi:5   793 

:n62  ,  190 

i  :i226,  aza?   177 

S  JHO,  3441   935 

  207 

I17i>    196 

-l-^'lii    804 

t  ti:i^i;;-H.-,;i7   797 

I  m:i-\-*mZ,  6644,  6645, 

0U'!7   173 

|{  tilHi^,  &M\4   188 

I  7i'.";i    804 

8  7i;'i7.   Amended  by  Laws 

1011,      tl78   804 

LAWS. 

1861,  p.  67    80!> 

1881.  p.  103   809 

1901,  p.  3S1,  8  184   80ti 

1907,  p.  27^   199 

1907,  p.  371,  §f  1,  2   195 

1911,  pp.  268,  269,  §9  5,  6  190 

1911,  p.  678  !.....  804 

1913,  p.  685,  8  1   469 


IDAHO. 

CONSTITUTION. 

Art  8,  M  16,  18  

Art  7.  6  5  

Art  7,  8  15  


520 
529 
965 


REVISED  CODES. 

8  1644.   Amended  by  Laws 

1911,  ch.  171  620 

S  1755    771 

8  I960.  Amended  by  Laws 
1913,  ch.  33.  Repealed 
bj  Laws  1918,  ch.  58,  8 

99   :  965 

4372    963 

!f  5351,  6356,  6363,  5365.  .1101 

6007   1096 

7008   050 

7795    863 

7871    959 

LAWS. 

1909,  p.  81,  8  1.  Amended 
by  Laws  1911,  ch.  200,  8 
1      ....  959 

1911,  ch.'iii'. 529 
1911,  ch.  200,  9  1  959 

1013,  ch.  83    965 

1913,  cb.  58.  9  99   965 

1913,  ch.  77    771 

1913,  ch.  179,  8  19    520 
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KAHSAS. 

CONSTITUTION. 

Bin  ot  RiKbts.  I  2  1033 

Art.  3,  i  20    858 

CODE  OF  CIVIL  PRO- 
.  CBDURE. 

22    890 

134    880 

GENERAL  STATUTES  1909. 

872   '   873 

1380,  1383  1040 

1613.  2173   856 

2395    858 

i|  2935-2907    847 

3663    849 

4263    853 

4987    884 

5615    890 

6727    88G 

i  7116.  7117   875 

9483    855 

LAWS. 

1901,  ch.  213  849 

1908,  ch.  78  1040 

1908,  ch.  78.  §  1  1040 

1911,  ch.  165.  5  3  843 

1911,  ch.  232,  «  1  8B6 

1911,  ch.  238,  5  3   103 

1911,  ch.  248.  1 15   856 

1913,  ch.  179.  1 1. ...... .  866 

1913,  ch.  243  858 

1918.  ch.  259  1.  637 

1913,  ch.  295,  f  3  1039 

1918,  ch.  296,  1  9  1083 


MONT  AH  A. 

CONSTITUTION. 

Art  6.  I  28    732 

Art.  12.  «  1.  7. 11   82 


REVISED  CODES. 

160  

1B37.  Auiendnd  by  Lawi 

1B13,  ch.  72,  fi  3  

"199,  2502  

104-8817   


82 

731 
82 
95 
732 
B13 
237 
511 
97 
613 
97 
70 
86 
616 
90 
237 
95 
732 
728 


4T55  ;.. 

B4036,  5047.  .  ,  
6075,  &  m  
003S.  tMHT.  (i068  

6115  

5  6178.  6170.  61:53  

"  6701   

0S70   *  

7118  ...^jy.B,') ••••••••• 

7141   

7^^.^^^^^^.^  

LAWS. 

1909,  ch.  146   92 

1911.  ch.  112.  §  7  731 

1911.  ch.  120.  S§  71.  73.  83  235 
1913,  ch.  72,  S  3  781 


XEVADA. 

REVISED  LAWS. 

6651    519 

6446    719 

6459    436 


LAWS. 

1913,  ch.  140   720 

ITEW  MEXICO. 

CONSTITUTION. 

Art.  22,  6  4   100 

Art.  22,  S  9  1123 

COMPILED  LAWS  1897. 

S§  .11,  13.    Amended  by  , 
Laws  1903,  ch.  44,  S|  1, 

2  ......1051 

273   1120 

1123   1108 

S  2187-2215   1123 

2402,  aubsecs.  5,  6  109 

2402,  Bubsec.  6.  par.  1..  109 
2a^5.  subsecs.  1,  39.  41.  .1051 
2871   1123 

§  2980  1108 

LAWS. 

ch.  30  1120 

l^b  i.  rh.  3S.  I  14   109 

ISSTf  ch,  08  1120 

1887^  dt^ftS,  S  14  1120 

189*.  cll.  17..  1044 

ISHJ^.  ch-  1,  S  1  1044 

IWT.  r'b.  "TO,  I  1   109 

l!Ht;l.  i:h.  44.  |§  1,  2  1051 

llifif,,  Ob.  79  1120 

IW^,  cb.  124  1069 

1;'U7.  cb.      {  1  Ull 

llJUT,  cb.  :,7,  8  21  1042 

li't'7,  oil.  Vn.  I  1,  aubsecs. 

 1071 

ll.'i>i>,  cb.  134,  i  1  1123 

V.^yj.  ch.  M  1069 

ii'i:^.  ch.  rA,  jj  7  1069 

lonr,  ch.  tiS,  S  1  1056 

OKLABOMA. 


CONSTITUTION. 


6. 


.1022 


Art  2, 

Art.  2.  U  7.  24  1190 

Art.  3,  IS  1.  4a   777 

Art.  6,  I  33  1187 

Art.  6,  I  54  1025 

Art.  7,   i  10  419.  424 

Art  7,  ffi  12,  13  424 

Art  7.  ii  14,  15  419 

Art.  9.  I  3  1176 

Art.  10,  I  8  1187 

Art  10.  I  26   777 

Art.  12,  I  1  1168 

STATUTES  1893. 

K  3092,  4466  1144 

I  4527   U40 

WILSON'S  REVISED  &  AN- 
NOTATED STATUTES 
1903. 

f  4344    148 

I  4440   1184 

COMPILED  LAWS  1909. 

B14  1160,  1176 

618-628   1142 

841.    Repealed  by  Laws 

1909.  ch.  16.  art.  2  1190 

i  847.  860-«J2  1190 

1052    407 

1128  1164 

1144.  1145   407 

i  l.'i40-1543   1138 

1978    421 

2340   1079 

2340.  Bubsec  3  1079 

2422    622 

3:J4(t  1108 

I  3750,  37U6  1182 


I  5679   1170 

i  6825   1174 

REVISED  LAWS  1910. 

1941   US 
1145  
1150  6lj 
1625    777 
2094   lOr. 

2381   107 J 

2431   m 

2498  62i 

33tJ3  ,  lir^l 

i  3809,  3810   117.: 

3862  1U!» 

4401-4411  114:! 

4646-4648   4:;4 

4732    7S:i 

4736   nil 

§  4745-4747   410 

4765   1144 

4881   11S4 

49tl3  155,  1142 

4904    155 

5246   Iftil 

6269   1144 

5  5465   114S 

I  5466    41U 

i  6902   1025 

INDIAN  TERRITORY  A>-- 
NOTATED  STATUTES 
1899. 

S  3OT0  ....low 

BiANSFIBUyS  DIGEST. 

S  2522-2546    427 

3061   U38 

LAWS. 

ino*;,  ,;h.  81,  art  9.  i  1...1184 

l:"i;i-  <h.  10  1138 

li^i:'  y-h.  10.  art  1.  $  3... 1138 

11"';'.  iih.  16,  art.  2  U90 

1*JU.  ch.  21.  art  2  1164 

1910.  cb.  64  1155 

IMO,  eh.  69,  f  24  1151 

1910-11.  ch.  18  399 

1911,  ch.  70,  5  6   787 

1913.  ch.  lis  1025 

IIJIS,  eb.  246  1187 

OBEOOH. 

CONSTITUTION. 
Art  7.  I  8  ..489,  44S 

LORD'S    OREGON  LAWS. 

Page  zxiv   4^ 

34   64 

,  68.  sabsecs.  4^  6  751 

I  7i.  72    751 

202    629 

380   G4,  990 

i  443,  444   755 

»  511-613  999 

I  551    825 

i  554.    Amended  by  Lawi 

1913.  p.  618  625 

H  713,  717  461 

§  ~y.  2  740 

i  71.18,  subsec.  2  448 

S  7'.i9.  subsec.  3  448 

9  Riil  448 

5  St\S   aubseo.  5  448 

f5  11)36,  1037   629 

Si  I'yOO.  1505,  1527   44S 

i  li':i4.  740 

S  l.s;)4  448 

ii  'd'Xil.   Amended  by  Lawa 
i:ill.  IK  69   445 

13204    735 
Q046  ,  m 
eWO  445 
<£t84.  Amended  by  Lawa 
1911,  p.  837   415 
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I  0290   445 

b  7040,  7041  999 

LAWS. 

1911,  p.  16   64 

1911,  p.  16.  H  1,  3  990 

1911,  p.  IT,  8  4   64 

1911,  pp.  59.  837    445 

1911,  pp.  376.  877,  H  1-4  742 
IfilS.  J.  618.  625 

UTAH. 

CONSTITUTION. 
Art.  1,  8  11   221 

COMPILED  LAWS  1907. 

I  815,8ub8ec.  11   128 

H  392-402    221 

I  1400X   130 

U  2556,  2560,  2561   764 

I  2563.    Amended  by  Laws 

1909.  ch.  63    764 

3314    226 

3685.  3685X   666 

4298,  4488   670 

'4862    768 

4977    670 

6132.  5165,  5167    218 

LAWS. 

1909,  ch.  63    764 

1911,  ch.  106,  I  10   220 

1811.  ch.  106,  i  30   670 


WASHINOTOir. 

CONSTITUTION. 


Art.  2,  I  19 


540 
914 


Art  2.  S  28   546 

Art.  3,  H  1,  21   914 

Art  7,  ll  1.  2   640 

Art  7,  I  5   332 

Art.  7,  I  9   540 

Art  11,  K  4.  6   540 

Art  12,  1  7   887 

REMINGTON    &  BALLIN- 
GEE'S  CODE. 

I{         207,  209    548 

fliJll.  flubsec.  9  690 

S        snbsec.  2   670 

|{  2Sr»,  303    600 

li  :U4,  816.  675 

I  :iii7    690 

I  ;^nii   826 

S  Hik  subaec.  3  690 

W  ii;7,  470    990 

I  r^T.   578 

It  '--'A.  685,  687,  688,  690, 

703   690 

t  H'4i»  678 

I  1049.  anbsec  6  578 

U  :(»60,  1054   678 

I  n::i    74 

i  i   677 

I  ■      1370,  1534   675 

J  :t  837 

:::72  578 

IS  ^413.  2414   821 

3420   328 

3flT«  569 

4W2~4574    350 

4711  et  Beq   350 

ti417.   Amended  by  Laws 

1913,  ch.  166    391 

6489-6494    391 

'  6799-6805    559 

7067    332 

7110  356 


I  7607,  mbMC;  7  665 

If  T9m,  7997   848 

si  8745,  8746  361,  893 

fi  8802    388 

I  9236    897 

Tolume  8  (1913) 

M  4562,  4567    350 

II  6059-22,  6069-24  387 

§  6059—24,  pars.  1,  2.  4. .  387 

LAWS. 

1890.  ch.  19.  I  32   358 

1907,  ch.  139,  §9  1.  11.  12  700 
1909.  ch.  135.  §S  14,  63,  64  914 

1909,  ch.  214  :  332 

1911,  ch.  43  914 

1911,  ch.  43.  88  8,  4   914 

1011,  ch.  74    870,  681 

1911,  eh.  74,  18   681 

1911.  ch.  117  565 

1013,  ch.  28,  {  2,  lubsecs. 

2.  3  665 

1913,  ch.  126    540 

1913,  ch.  126,  H  1-lS....  640 

1913,  ch.  134  918 

1913,  ch.  166   891 


WTOMIKO. 

aWSTITUTION. 

Art  8.  I  2  830 

Art.  ife,  i  12  1004 

Art  18,  {  1  1004 

COMPILED  STATUTES 
1910. 

SI  634,  687,  638  1004 


STEAMSHIPS. 

See  BaOroAds.  I  la 

STIPULATIONS, 

See  Damages,  88  80,  86,  163. 

STOCK, 

See  GoTporatioiu,  H  80-163,  544. 

STOCKHOLDERS. 

See  Oorporatioiis.  ff  216-269. 

STREET  RAILROADS. 

See  Ganlen:   Damafea,  i  182;  Bailroada; 
Trial,  H  187,  104. 

I.  ESTABLISHMENT,  COlTSTBIIOTIOir, 
AND  MAINTENANCE. 

{24  (CaLApp.)  A   frandiiee   fiaated   by  a 

moDicipality  to  a  railroad  company  to  maintain 
tracks  in  its  Btree»  mast,  in  case  of  doubt  as 
to  its  interpretation,  be  construed  in  favor  of 
the  municipality  aniil  uaioat  the  company. — 
Town  of  St  Helena,  t,  San  Fianciaco,  N.  ft  O. 
By.,  140  P.  600. 

8  36  {Cal.App.)  A  mnnicipality  may  enact  and 
enforce  all  reaBonable  regulations  to  protect  the 
pablic  or  the  manner  In  which  ite  streets  shall 
De  ased,  and  may  make  any  reasonable  regula- 
tion ae  to  the  manner  in  which  the  traclu  of  a 
raUroad  company  shall  be  constructed  and  the 
condition  in  which  they  shall  be  maintained. — 
Town  of  St.  Helena  t.  San  Francisco.  N.  &  G. 
By..  140  P.  600. 

137  (GaL)  A  franchise  granted  to  a  street 
railroad  company  under  Giv.  Code.  |  498,  re- 
gniree  the  company  to  either  plaoK,  pave,  or 


macadamize  the  part  of  the  street  designated  as 
the  proper  city  authority  mayiAi'^liT  direct — 
Town  of  St  Helena  t.  San  Fnnciacok  N.  ft  a 
By.,  140  P.  606. 

1 37  (CaLApp.)  In  the  absence  of  anything  to 
the  contrary,  the  conrt  must  presume  that  a 
municipal  ordinance,  regniring  a  railroad  com- 
pany to  pave  the  streets  between  its  tracks  in 
a  particular  manner,  was  adopted  to  promote 
the  safety  of  the  streets  and  the  securitr  of 
the  public— Town  of  St.  Helena  ▼.  San  eran- 
Cisco.  N.  ft  O.  By..  140  P.  600. 

n.  REGULATIOH   AMD  OPEKATIOir. 

499  (Utah)  In  an  action  for  injnriee  to  plnin- 
by  being  thrown  from  a  buggy.  In  which 
she  was  riding  as  a  guest  of  the  driver,  by  its 
being  upset  by  a  collision  between  one  of  the 
horses  and  defendant's  street  car,  plaintiff,  a« 
a  matter  of  law,  held  not  negligentj— Atirood  t. 
Utah  Light  ft  By.  Ca,  140  P.  137. 

199  (Wash.)  An  antomobile  driver  who,  on 
approaching  an  interurban  railway  crossing, 
took  his  last  look  at  the  crossing  at  175  feet 
therefrom,  and  did  not  afterwards  look  for 
an  approaching  car,  was  gailt^  of  oontribn- 
tory  negligence.— Bowden  v.  Walla  Walla  Val- 
ley By.  Co.,  140  P.  549. 

{  1 14  (Wash.)  Evidence,  in  an  action  for  In- 
juries from  a  collision  between  an  automobile 
and  a  street  car.  Acid  to  sustain  a  finding  of 
contributory  negligence  by  the  automobile  driv- 
en—Bowden  T.  Walla  Walla  Valley  By.  Co., 
140  P.  649. 

STREETS. 

See  Highways ;  Mnnlcipal  Gorporationa,  M  657- 
706,  765-821. 
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SUBMISSION  OF  CONTROVERSY. 

I  18  (Kao.)  Where  an  agreed  statement  of 
facta  ie  ambi^ous  concerning  a  apecified  it«m, 
the  district  court  may  determine  the  item  on 
evidence  or  admiaaions. — Board  of  CfHn'n  of 
Sbawnee  County  t.  Thotnaa.  140  P.  848. 

SUBROGATION. 

S  14  (Colo-App.)  Parcbaser  from  fraudulent 
grantee,  who,  though  he  had  constructive  notice, 
bad  no  actual  knowledge  of  tbe  fraud,  and  waa 
adrised  by  attorneys  that  tbe  grantee's  title 
waa  good,  held  entitled  to  be  subrogated  to  the 
rights  of  tbe  bolder  of  tbe  purchase-money  mort- 
gage given  by  the  fraudulent  grantor  which  be 
assumed  and  paid.— Tibbetta  v.  Terrlll,  140 
P.  fisa 

SUBSCRIPTIONS. 

See  Corporations,  §i  80-93 ;  Evidence,  S  444. 

IB  (Ariz.)  Where  the  execution  of  a  Bub> 
scription  contract  is  induced  by  a  fraudulent 
representation  of  fact,  the  contract  is  not 
binding  on  the  subscriber,  but  the  fraud  must 
relate  to  tbe  subject-matter  of  the  contract- 
Hurley  V.  Young  Men's  Christian  Ass'n  of 
Phoenix.  140  P.  816;  Lount  v.  Same.  Id.  819. 

S  10  (Utah)  Where  after  several  persons  had 
signed  a  snbscription  contract,  it  was  presented 
to  If.,  and  he  drew  a  line  under  their  signa- 
tures and  signed  bis  name  and  that  of  his 
brother,  placing  $26  after  each,  and  the  broth- 
er repudiated  his  act,  L.  waa  at  most  Uabltf  for 
S50.— Bank  of  American  Fork  v.  Smith,  140  P. 

512  (Utah)  An  instrument  signed  by  certain 
Ivlduals,  binding  them  to  contribute  not  ex- 
ceeding $500  for  the  construction  of  a  bridge, 
held  a  subscription  binding  the  subscribera  sev- 
erally up  to  the  amount  specified.— Bank  of 
American  Fork  t.  Smith,  140  P.  122. 

S  (5  (Utah)  Where  a  subscription  for  the  con- 
struction of  a  bridge  provided  Chat  it  should  be 
constructed  within  30  daya,  time  was  not  of  the 
essence  of  the  contract,  nor  a  condition  preced- 
ent to  the  subscribers  liability,  and  hence  de- 
lay was  no  defense  thereto.— Bank  of  American 
Fork  V.  Smith,  140  P.  122. 

i  16  (Utah)  Where  defendants  subscribed  to 
the  construction  of  a  bridge  and  their  represen- 
tative to  complete  tbe  bridge  borrowed  money 
from  plaintiff  bank  on  tbe  faith  of  the  sub- 
scription, such  act  constituted  an  equitable  as- 
signment thereof,  and  the  bank  was  entitled  to 
sue  on  the  subscription  m  the  real  party  in 
interest. — Bank  of  American  Fork  v.  Smith,  140 
P.  122. 

S  17  (Utah)  Liability  on  a  subscription  for 
construction  of  a  bridge  is  not  defeated  because 
tbe  money  to  build  tbe  bridge  was  borrowed  and 
aubscribers  were  not  called  on  immediately.— 
Bank  of  American  Fork  ¥.  Smith,  140  P.  122. 

SUPERSEDEAS. 

See  IntozleatlnB  Liquors,  1 108. 

SUPPORT. 

See  Divorce,  }  03 ;   Marriage,  S  02. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

See  New  Trial,  i  97. 

SURRENDER. 

See  Cancellation  of  Instrument& 

SURVEYS. 

See  Public  I«ids,  {  24. 


SWINDLING. 

Sea  TaJm  Pretenses. 

TAXATION. 

See  Adverse  Possession,  8S  45,  79.  84,  01.  03; 
Agriculture,  S  S;  Commerce,  |  72;  Constitu- 
tional Law,  I  100;  Highwaya,  {130;  Li- 
cennes;  Limitation  of  Actions,  {  172;  Man- 
damus, US  15,  82,  113;  Mortgages,  {  144; 
Municipal  Corporations,  8E  406-500.  638.  575, 
0G4,  1000 ;  Receivers,  J  143 ;  Schools  and 
School  Districts,  |  107:  BUtutea,  |  121; 
Tenancy  In  Conunon,  |  20. 

I.  VATUBS  AHD  BCTEITT  OF  FOWEB 

i  5  (Wash.)  Plaintiff,  whose  proof  upon  liis 
application  for  a  patent  for  a  commuti'd  home- 
atrad  entry,  was  accepted  and  his  money  re- 
ceived by  uie  land  office,  and  a  receipt  issued, 
acquired  a  beneficial  interest  in  the  land  sub- 
ject to  taxation  by  tbe  state,  and  the  sua- 
pension  of  proceedings  until  final  favorable  de- 
termination by  the  General  Land  Office  did  not 
suspend  tbe  state's  right  to  tax  it.— Flood  v. 
Vimig,  140  P.  333. 

{  25  (Idaho)  In  matters  of  taxation,  the  Leg- 
islature possesses  plenary  power  except  as  re- 
stricted by  tbe  OonatitutlML— Acbeubach  v. 
tUncald,  140  P.  520. 

H.  OOXBTlTUTIOVAXi  BEQimUS- 
MENTS  AKD  BE8TBICTIONS. 

!40  (Mont)  Tbe  fee  imposed  by  B«v.  Codes, 
65,  for  recording  and  filing  certiScatea  of  in- 
corporation, is  not  a  property  tax,  within  ConsL 
art.  12,  ii  1,  7,  11,  or  within  Rev.  Codes,  H 
2409,  2S02,  but  is  an  impost,  an  excise,  or  U- 
cenae  tax,  authorized  by  Const  art  12,  {  1.— 
State  V.  Alderaon,  140  P.  S2. 

S  40  (Wash.)  Lews  1913,  c.  126,  f S  1-13.  pro- 
viding for  the  appointment  of  official  court  re- 
porters, prescribing  their  duties  and  providing 
for  their  compensation,  held  not  a  revenue  act 
so  that  it  did  not  violate  Const  art  7,  H  !■  2, 
and  0,  requiring  a  uniform  and  equal  rate  of 
taxation.— State  v.  Derbyshire,  140  P.  G40. 

in.  UABIUTT  OF  PERSONS  AlTD 
FBOPEBTT. 

<A)  PrIVAlc  Pemou  ud  Provertr  *m  Cten- 

fi  58  (Wash.)  Taxing  statutes  are  to  be  liber- 
y  conatmed,  and  tbe  action  of  taxing  officers 
upheld  wherever  tbe  subataoce  and  spirit  of  the 
statute  are  followed,  even  though  there  is  a  de- 
parture from  its  strict  letter.— Spauldiag 
Adams  County.  140  P.  367. 

{ 79  (Wyo.)  One  In  possession  under  an  op- 
tion to  purchase,  or  to  complete  a  purchase,  la 
not  liable  for  taxes  under  the  rule  that  a 
purchaser  in  poitsession  must  discharge  the 
taxes,  for,  if  the  purchaser  is  not  bound  to 
pay  the  purchase  money,  the  vendor  cannot  be 
treated  in  equity  as  the  owner  of  tbe  money 
and  the  purchaser  the  owner  of  the  land.— Olds 
V.  Little  Horse  Creek  Cattle  Co..  140  P.  1001. 

LI  02  (Wash.)  Personal  property  shipped  into 
state  for  sale,  and  otherwise  taxable,  is  not 
exempt  because  it  has  been  taxed  for  the  same 
year  in  the  state  of  the  aellec's  domicile,  since 
the  state  is  subjected  to  the  burden  of  its  pro- 
tection.—Spaulding  V.  Adams  County,  140  P. 
307. 

(C>  Pnblto  Property  «nd  Instltntlotts. 

i  177  (Wyo.)  In  view  of  the  statutes  requir- 
ing real  property  to  Ik  listed  to  the  owner  and 
assessed  at  its  true  value  in  money,  a  general 
assessment  against  school  lands,  which  had  been 
sold  under  a  certificate  of  purchase,  but  title 
to  which  had  not  yet  passed,  made  in  the  usual 
manner  of  assessing  lands,  is  a  tax  on  tbe  land 
OM  such  and  not  a  tax  on  tbe^^^^J^^ 
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parchawr.— Oldi  T.  lAtGit  Horse  Greek  Cattle 
Co..  140  P.  1004. 

If  the  state,  in  BdlinR;  public  land  oo  inatall- 
ments,  occupies  no  better  position  llian  an  or- 
dinary vendor,  yet  if  it  retains  the  title,  that  Is 
"property"  within  Const  art  15,  )t  12,  exempt- 
ing state  property  from  taxation,  and  hence  the 
laud  cannot  be  taxed  in  snch  a  manner  as  to 
imperil  the  state's  interest— Id. 

Stftte  lands  on  which  the  purchaser  entered 
onder  a  contract  of  purchase^  without  pajmient 
of  the  entire  purchase  price,  cannot  onder 
Const  art.  18,  f  1,  article  15,  f  12,  Comp.  St 
1810,  n  634,  037,  be  assessed  for  taxes 

as  land,  for  tliat  might  impair  the  state's  in- 
terest and  indirectly  violnte  the  conatitntional 
proT^on  fixing  the  minimum  price  at  which 
the  state  lands  may  be  sold.— Id. 

(D)  Bxeaaptloiia. 

1 193  (Idaho)  The  enactment  of  Highway 
Commission  Act,  {  19,  exempting  motor  vdiiclea 
from  taxation,  held  within  the  express  power 
granted  by  Const  art  7,  (  6.— Adienbach  t. 
Kincaid.  140  P.  529. 

S2M  (Idaho)  Under  Highway  Commission 
Act  t  lOi  exempting  motor  vehiclen  from  tax- 
ation, held  that  the  county  commissioners  and 
assessor  of  Ada  county  properly  refused  to 
cause  motor  vehicles  to  be  assessed  for  the  year 
1913.— Achenbacb  t.  Kincaid,  140  P.  629. 

1213  (Okl.)  A  mortgage  to  the  Commission- 
ers of  the  Land  Office  to  eecure  a  loan  of  the 
pennanent  school  funds  is  "property  of  the 
state,"  and  as  snch  is  exempt  Const,  art. 
10,  I  6,  from  the  registration  tax  imposed  by 
Act  July  12,  1913  (Laws  1913,  c  246).— Cor- 
nelius v.  State,  140  P.  1187. 

I  247  (^N'yo.)  The  rule  that  a  vendee  In  pos- 
session under  a  contract  to  purchase  is  liable 
for  taxes  cannot  be  applied  so  as  to  permit  the 
taxation  of  property  which  is  declared  exempt 
by  the  Constitution.— Olds  v.  Little  Horse 
Creek  Cattle  Co.,  140  P.  1004. 

IV.  PLACE  OF  TAXATION. 

1263  (Wash.)  Under  Rem.  &  Bal.  Code,  i 
KSO,  heli,  that  a  stock  of  buggies  shipped  into 
defendant  county,  to  a  temporary  warehouse,  re- 
assembled and  sold  by  soliciting  agents,  and 
sometimes  delivered  from  the  warehouse,  by  a 
firm  engaging  temporarily  in  such  business,'  was 
subject  to  taxation  by  the  county.— Spaulding 
T.  Adams  County,  1^  P.  367. 

LEVY  AHD  ASSESSMEira. 

(O)  Ravlew*  CorreetlOB,  or  SetttSksr  JkmiAm 
•f  AsaeMment. 

i  495  (Okl.)  Where  back  taxes  are  sought  to 
be  illegally  collected  under  the  "Tax  Ferret 
Law"  (Laws  1908,  c  81,  art.  9.  |  1),  the  tax- 
payer may  appeal  from  the  action  of  the  coun- 
ty treasurer  to  the  county  court.— Weathexford 
MiUing  Co.  v.  Duncan,  140  P.  1184. 

VU.  PAYMENT  AMD  BEFUNDING  OH 
BECOVEBT  OF  TAX  PAID. 

$543  (Wa^.)  In  an  action  to  recover  taxes 
on  personal  property  paid  to  defendant  under 
protest,  a  finding  that  it  was  "immediately"  as- 
sessed after  arrival  in  the  county  held  just  as 
applicable  to  an  assessment  made  after  it  had 
been  unloaded  from  the  cars  and  stored,  as  to 
an  assessment  before. — Spaulding  v.  Adams 
County,  140  P.  367. 

Tin.  COIXEOTIOH    AHD  ENFOBCE- 
MEMT  AOAnrST  FEBSONS  OB 
PEBSOMAI.  FBOPEBTT. 
(C>  R«KCdtca  for  Wronvtal  Bnforcenacnt. 

1 605  (OkL)  Laws  1908,  art.  9,  c.  81,  {  1,  al- 
lowing an  appeal  to  tiie  connty  court  from  the 
action  of  the  county  treasurer  in  Rsaessing  prop- 


erty for  back  taxes,  did  not  tepeaL  by  implica- 
tion, Wilson's  Sev.  &  Ann.  St  1903,  i  4440 
(Bev.  Laws  1910.  I  4881),  authorixing  injunc- 
tion to  restrain  collectioii  of  an  illegal  tax. — 
Weatherford  Milling  Oa  t.  Dnncan,  140  P. 
1184. 

I  607  (Wyo.)  A  purchaser  of  state  lands  un- 
der a  contract  providing  for  jtayment  in  inatall- 
ments  and  retention  of  title  by  the  state  may 
object  to  a-  tax  on  the  land  as  land,  on  the 
ground  that  the  entire  property  instead  of  his 
interest  was  illegally  assessed  against  him.— OMs 
V.  Little  Horse  Creek  Cattle  Co.,  140  P.  1004. 

{  608  (Cal.)  Whether  a  deed  for  unpaid  tax- 
es would  constitute  a  cloud  on  the  owner's  prop- 
erty depends  upon  whether,  in  ejectmeat  by  the 
holder  of  tbe  deed,  the  owner  would  he  required 
to  offer  evidence  to  defeat  recovery  by  showing 
the  invalidity  of  the  assessment.— Las  Animas 
&  San  Joaquin  Land  Co.  t.  Freclado,  140  P. 
239. 

S  608  (Okl.)  Under  Laws  1910,  c.  64,  the 
county  excise  board  cannot  levy  during  one  year 
for  township  purposes  a  tax  in  excess  of  the 
estimate  by  the  township  directors,  and  hence 
an  additional  10  per  cent  for  delinquent  taxes 
and  any  tax  in  excess  at  such  amount  may  be 
enjoined.— St.  Louis  &  S.  T.  R.  Co.  v.  Lindsey, 
140  P.  1153. 

S  60S  (OkL)  Where  back  taxes  are  sought  to 
be  iUenilly  collected  under  the  "Tax  Ferret 
Law"  (T'aws  1908,  a  81,  art  9,  8  1),  the  tax- 
payer may  sue  out  an  injunction  under  Code 
Civ.  Proc.  S  4881.— Weatherford  Milling  Co.  T. 
Duncan,  140  P.  1184. 

Where  a  milling  corporation  disposed  of  all 
its  capital  stock  atid  invested  the  proceeds  In 
tangible  property,  an  attempt  to  assess  its  cap- 
ital stock  as  omitted  property  under  the  "Tax 
Ferret"  statute  (Laws  1008,  c.  81,  art  9,  S  1) 
was  illegal,  and  the  collection  o£  toe  tax  will  be 
restrained.— Id. 

IX.  SALE  OF  LAND  FOR  NONPAY- 

MENT OF  TAX. 

{674  (Wash.)  One  who  is  under  a  moral  or 
legal  obligation  to  pay  taxes  cannot  become  a 
purchaser  at  a  tax  8aJe.r— Burgess  v.  Petb,  140 

P.  351. 

X.  REDEMPTION  FROM  TAX  BALE. 

S  708  (Wash.)  A  sheriff's  return  In  a  tax 
foreclosnre  proceeding  against  a  corporation, 
showing  that  the  corporation  could  not  be  found 
in  the  county,  and  an  affidavit  that  it  was  not 
a  resident  and  could  not  be  found  in  the  state 
for  service  of  process,  were  sufficient  to  support 
a  judgment  of  foreclosure  and  pat  the  burden  on 
the  corporation  to  show,  in  a  collateral  proceed- 
ing, that  it  could  have  been  personally  served. 
—France  T.  Deep  Biver  Logging  Ca,  140  P. 
361. 

Evidence  that  a  witness  was  the  statutory 
agent  of  a  corporation  during  the  year  a  tax 
foreclosnre  proceeding  was  brought  against  it, 
and  was  on  the  land  at  intervals  of  a  month  or 
two  during  the  year,  was  not  sulficient  to  over- 
come the  preBomption  of  jurisdiction  arising 
from  the  sheriff's  return  in  the  foreclosure  pro- 
ceeding, showing  that  tbe  corporation  could  uut 
he  found  in  the  count?,  and  by  the  usual  af- 
fidavit ^t  it  could  not  be  found  for  serrice  in 
the  state.— Id. 

XL  TAX  TITLES. 

(A)  TiUO  uil  RlKbt*  Of  PMToluwer  mt  Vms 
Smle. 

S  734  (Idaho)  Where  the  assessor's  statement 
to  a  landowner  as  to  his  taxes  omitted  a  tract, 
and  the  landowner  paid  the  taxes  called  fur 
and  received  his  receipt  without  noticing  that 
it  did  not  cover  the  omitted  tract  and  for  sever- 
al years  thereafter  he  paid  the  taxes  on  all 
bis  land,  and  the  omitted  tract  was  sold  for  the 
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anptid  taxes  for  one  jw,  and  tbe  ndemp- 
tloD  period  exiled  before  he  knew  of  same, 
upon  payment  of  tbe  tam  vith  tbe  intere^ 

Senalbes,  and  costs,  be     vw  entitled  to  a 
ecree  cancelinc  tbe  tax  decd^Fix  v.  Qnj, 
140  P.  771. 

Where  the  red  ink  entry  of  assessments  re- 
Qnired  by  Bev.  Codes  {  1750,  was  accompanied 
by  an  entry  stating  that  the  delinquent  tax 
had  been  canceled  by  order  of  the  county  com- 
missioners, there  was  nothing  in  tbe  record  to 

five  notice  to  tbe  property  owner  that  bis  land 
ad  been  sold  for  delinquent  taxes;  and  hence 
tbe  tax  sale  was  Toidable. — Id. 

(B)  Tu  Deeds. 

i76t  {Colo.)  A  tax  deed  Is  void  on  Its  face, 
ere  it  shows  that  the  land  was  sold  to  the 
county  for  unpaid  taxes  on  the  first  day  of 
the  treasurer'a  sale.— Dussart  t.  M.  Abdo  Mer- 
cantile Co.,  140  P.  806. 

?76l  (Colo.App.)  A  tax  deed  to  a  county, 
tins  to  show  that  tbe  property .  was  offered 
and  reoffered  by  the  treasurer  before  it  was 
stricken  off  to  the  county,  was  Toid  on  its  face. 
— Buckland  t.  Fiedler,  140  P.  472. 

1 762  (Colo.App.)  A  tax  deed  shovinR  an  as- 
signment by  the  county  clerk  of  the  certificate 
of  purchase  more  than  three  years  after  the 
date  of  the  sale  rendered  the  deed  void  on  its 
lace.— Miller  t.  Weldon,  140  P.  930. 

1765  (Colo.)  A  tax  deed.  Issued  under  Laws 
1901,  p.  331,  8  184,  requiring  execution  by  the 
treasurer  in  his  omciai  capacity  and  attesta- 
tion by  bl»  official  seal,  is  void  upon  its  face 
when  not  attested  by  tbe  county  treasurer's 
omciai  seal.— Duasart  t.  M.  Abdo  Mercantile 
Co.,  140  P.  806. 

S  765  (Wash.)  Where  a  tax  foreclosure  pro- 
ceeding was  regular,  and  the  treasurer  duly  ac- 
knowledged the  execution  of  the  tax  deed,  and 
his  name  appeared  as  grantor  in  the  granting 
clause,  tbe  fact  that  his  name  was  not  sub* 
scribed  at  the  foot  of  the  deed  would  not  render 
it  invalid. —France  T.  Deep  Biver  Legging  Co., 
140  P.  361. 

J 788  (Kan.)  A  tax  deed  less  than  five  years 
is  open  to  attack  for  irregularities  in  the 
proceedings  on  whitib  it  was  baBed.-^ibflon  v. 
Bea,  140  P.  893. 

TEACHERS. 

See  Schools  and  School  Districts,  S  138. 


TELEPHONES. 


TELEGRAPHS  AND 

See  niectrieity,  |  19. 

TENANCY  IN  COMMON. 

See  Bridence,  f  67 ;  Judgment,  |  74S. 

XL.  HUTUAZ.   BIGHTS,  DIJTIES*  AND 
lAABILXTIES  OF  COTElf  ANTS. 

}  14  (Cal.App.)  A  statement  by  one  tenant  in 
common  to  the  agent  of  another  that  he  claimed 
the  entire  property  did  not  amount  to  an  ouster, 
and  furnishes  no  basts  for  tbe  assertion  of  an 
advene  title,  particularly  where  the  agent  col- 
lected the  rents  for  the  benefit  of  his  principal. 
— Klumpke  v.  Moreno,  140  P.  313. 

S  15  (Cal.App.)  In  a  suit  to  quiet  title,  where 
plaintiff  set  up  an  adverse  title  against  his  co- 
tenants,  evidence  held  insufficient  to  show  any 
adverse  holding. — Klumpke  t.  Moreno,  140  P. 
313. 

S  1 9  (Cal.)  One  tenant  in  common  could  ac- 
quire for  bis  sole  benefit  the  right  of  the  other 
cotenantB  at  a  judicial  sale  involving  such 
rights.— McNutt  t.  Nuevo  Land  Co.,  140  P.  6. 

{  19  (CaLApp.)  One  tenant  in  cummoo  cannot 
assert  the  nullity  of  a  judgment  foreclusing  the 
mortgage  upon  Uie  interest  of  liis  cotenant  and 
ask  that  tiis  title  to  the  entire  tract  be  quieted 
upon  payment  of  the  incumbrance. — Klumpke  v. 
Moreno,  140  P.  818. 


S  20  {Cal.App.)  WheiQ  a  tenant  fak  connB<m  in 
possession  neglected  to  pay  tana,  he  cannot 
allow  tiM  property  to  be  forfeited  to  tbe  state, 
and  then,  after  zedemption,  anert  his  tax  title 
against  bis-cotenanti.— Klnmpka  v.  Moreno  140 
P.  313.  F  — . 

i  29  (Mont)  Grantee  of  fractional  interest  in 
canal  and  water  right  who  agreed  to  assume  a 
proportionate  amount  of  the  cost  of  mainte- 
nance held  not  liable  for  repairs  or  Improve- 
ments by  tbe  grantor  without  bis  consent,  and 
without  notice  and  refusal  to  co-<mrate  thm- 
in.~Manbattan  Go.  v.  White,  140  P.  9a 

S  36  (CaL)  An  offer  by  a  tenant  in  common  to 
reimburse  a  cotenant  for  bis  proportionate  part 
of  the  amount  i-equired  to  purchase  an  out- 
standing title  to  the  common  proper^  must  be 
made  promptly,  and  is  not  In  time,  where  made 
years  after  the  acquisition  of  title  by  the  pur- 
chasing cotenant  and  after  the  land  has  greatly 
increased  in  value. — McNutt  v,  Nnero  lAnd 
Co.,  140  P.  6. 

TENDER. 

See  Bills  and  Notes,  i  129:  Oorporstions,  1 
93 :  Patents,  S  208 ;  Sales,  1 124. 

f  19  (Okl.)  A  party  making  a  tender  in  the 
trial.  In  order  to  do  equity,  is  bound  thereby. — 
Laeoya  Oil  Co.  t.  Zulkey,  140  P.  160. 

TESTAMENTARY  CAPACITY. 

See  WiUs.  |  6S. 

THEATERS  AND  SHOWS. 

See  Evidence,  |  417;  NegUgenee,  H  44,  IM. 

THEFT. 

See  Ijarceny. 

TIDE  LANDS. 

See  Narfgabla  Waters,  f  87;  Pnbllc  Laadsi  II 
144,  186. 

TIMBER. 

See  Logs  and  Ijoggine,  {  3 ;  Woods  and  Forests. 

TIME. 

See  Appeal  and  Error,  H  272,  347,  856,  (564. 
762.  T73.  937,  1231.  1232 ;  Bills  and  Notes,  H 
129,  140;  Criminal  Law.  |  137;  Interest,  | 
46 ;  Judgment,  I  199 ;  Justices  of  the  Peace, 
I  101 :  Mechanic^  Liens,  S  132 ;  Principal 
and  Surety,  1  149 ;  Sales,  |  81 ;  SnbKrip- 
tions.  I  15;  Tenancy  in  Common,  i  36; 
Vendor  and  Porchaaer,  H  76.  181.  Wft- 
teis  and  Water  Conraes,  I  20B. 

TITLE 

See  Assignments,  1 121 ;  Brokers,  |  82 ;  Courts, 
I  163;  Ejectment,  §3  9,  11:  Evidence,  {  366; 
Indians;  Mortgages,  S  t^S;  Navigable  Wa- 
ters, j|  42;  Public  Lands.  »  35,  41;  Quiet- 
ing Title;  Statutes,  M  1(»-125.  141,  211: 
Taxation,  H  784-788;  Tenancy  in  Common,  i 
20;  Vendor  and  Fttrebaser,  I  180. 

TORNADO  INSURANCE  POLICIES. 

See  Insurance,  |  622. 

TORTS. 

See  Action.  1  27:  Corporations,  U  481,  492: 
Death  ;  False  Imprisonment ;  Iraud ;  Libel 
and  Slander ;  Malicious  Prosecution ;  Master 
and  Servant.  jtS  92-^32;  Municipal  Corpora- 
tions, H  747-849;  Negligence;  Trover  and 
CoDveraion. 

TOWNS. 

See  Municipal  Corporations;  Schoola  and  School 
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TRADING  STAMPS. 

See  Oonrtitntioiua  Iaw»  ||  280.  287;  LieenB- 

^ "  '  TRAINING  SCHOOLS. 

Sm  Schools  and  School  Districta.  |  19. 

TRESPASS. 

See  Evidence,  «  121,  242,  273.  817;  False  Im- 
prisonment ;  IndianSi  f  19 ;  Negligence,  I  29 , 
Pleading,  I  127 ;  Principal  and  Agent,  i  22 ; 
Waters  and  Water  Courses,  S  247. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment 

TRIAL 

See  Appeal  and  Error,  IHt  216,^283,  273,  757, 
842,  SSS,  928,  1001-1015.  1046,  1061-1070; 
Arrest.  S  68;  Attachment,  8  352;  Bastards, 
118;  brokers,  5  88;  Carriers.  H  218.  820; 
Continuance;  Coats;  Criminal  Law,  j§62»- 
855,  1158,  1169,  1160,  1166%.  1171;  Dam- 
ages. S  208 ;  Death,  S  95 ;  Eminent  Domain, 
K  198,  262;  Evidence.  S  265;  Fraud,  S  64; 
Homidde,  K  145.  270^^(00;  Insurance,  |  668; 
Jadgment,}!  199-266;  Jury;  Libel  and  Slan- 
der, §1  123,  124;  limitation  of  Actions,  % 
195;  Malicious  Prosecution,  j  22:  Master 
and  Servant,  S5  285-297,  332;  MechanicB' 
Liena.  {  290;  Mines  and  Minerals.  S  19; 
Mnnidpal  Corporations,  «  821;  Navigable 
Waters.  S  39:  Negligence,  5  136;  New  Trial: 
Payment,  fi  89;  Physicians  and  Sargeons,  i 
5:  Principal  and  Agent,  fi  24;  Bailroads,  i 
464;  Kelease,  S  58;  Replevin,  8  91;  Venue; 
Work  and  Labor,  fi  29. 

m.  OOVBSE  AND  COMDTTCT  OF 
TKLAI.  IN  OBKEBAIi. 

1 25  (Okl.)  The  party  upon  whom  rests  the 
burden  of  proof  may  open  and  close  the  argn- 
ment— BasB  &  Harbour  Furniture  &  Carpet 
Co.  T.  Harbour.  140  P.  966. 

Where  defendant,  without  objection,  assumeB 
the  boideii  of  proof  in  the  Introduction  of  evi- 
dence, his  answer  will  be  treated  as  amended 
to  sustain  his  right  to  open  and  close.— Id. 

S  29  (Nev.)  In  ruling  on  the  admissibility  of 
evidence,  the  trial  judge  should  confine  his  re- 
marka  strictly  to  that  questioh,  and  not  make 
unnecessary  statements— Peterson  v.  Pittsborg 
Silver  Peak  Gold  Mining  Co.,  140  P.  519. 
.  Remarks  by  the  trial  judge  which  are  calcu- 
lated to  mislead  the  jury  or  prejudice  the  rights 
of  either  party  are  reversible.— Id. 

IV.  REOEPTIOX  OF  EVIDENOB. 

lA)  IntrodnctloB,  Offer,  and  AdmUalon  ot 
BTldence  In  General. 

g45  (Nev.)  In  an  employe's  action  for  Inju- 
ries, offer  of  evidence  of  a  converBatlon  betweeii 
plaintiff  and  another  after  the  accident  to  show 
that  plaintiff  knew,  when  the  action  was 
brought,  that  defendant  was  not  responsible  for 
his  injury,  and  to  negative  defendant's  negU- 
gence,  held  sufficient  to  warrant  admission  of 
a  declaration  asaioat  Interest.- Peterson  v. 
Pittsburg  Silver  Peak  Gold  Mining  Co.,  140 
P.  519. 

§46  (Cal-App.)  In  a  proceeding  to  condemn 
land  for  a  railroad  depot,  evidence  as  to  the 
size  and  character  of  tne  depots  of  other  rail- 
road companies  was  properly  excluded,  where 
defendants  made  no  promise  to  show  that  the 
drcumstances  were  similar,  though  the  evidence 
was  objected  to  on  that  ground.— Vallejo  A  K 
B.  Co.  V.  Home  Savinps  Bank,  140  P.  974. 

J  53  (Or.)  An  exhibit  admitted  in  evidence 
may  be  considered  for  what  it  contains,  re- 

fardless  of  who  introduced  it— Cunningham  v. 
'riendly,  140  P.  989.  
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(O)  OkJecttMM,  Btotlou  to  flixilce  Oat,  mn* 
Blx«eptl«aa. 

§83  (Ariz.)  A  general  objectton  to  evidence 
not  stating  any  point  was  wholly  unavailable.— 
Machomich  Mercantile  Oo.  v.  Hickey,  140  P.  63. 

fi  84  (Ean.)  Where  one  in  poasesaion  ot  a 
written  contract  testifies  as  to  ita  loss,  and 
there  was  no  ohjectton  that  a  sufficient  ftAinda- 
tion  to  admit  evidence  as  to  ite  contents  bad 
not  been  laid,  an  objection  that  the  same  was 
incompetent  waa  properly  overruled.— Phillips 
v.  Bishop,  140  P.  834. 

§91  (Cal.App.)  A  motion  to  strike  out  the 
answer  of  a  witness  was  improperly  granted, 
where  no  objection  had  been  made  to  the  ques- 
tion.—Valleio  &  N.  a.  Co.  V.  Home  Savings 
Bank,  140  P.  974. 

g  96  (Or.)  A  motion  to  strike  out  testlmoiur 
of  an  expert  waa  properly  denied  where  macb 
of  the  testimony  might  properly  have  been  giv- 
en by  a  nonexpert. — Rugenstein  v.  Ottenheimer, 
140  P.  747. 

V.  ABOUME3TTS  AND  CONDUCT  OF 

comrsEL. 

§1(5  (Wash.)  The  trial  court  may,  in  ita 
discretion,  deny  tlie  right  of  counsel  for  either 
party  to  read  extracts  from  the  teatimon;  of  m 

witness  when  arguing  the  case  to  the  jury,  or 
deny  a  request  to  have  the  stenographer  read 
extracts  frc«n  his  shorthand  notes.— Smith  v. 
Northern  Pac.  Ry.  Co.,  140  P.  685. . 

VX  TAKING  CASE  OB  QUESXIOIT 
FROM  JURY. 

<A)  4fc«eatIonB  of  Law  or  ot  FMt  In  Gea- 
ernl. 

I  139  (pkl.)  A  demurrer  to  evidence,  which 
reasonably  tends  to  support  a  petition  stating 
a  cause  of  action,  should  be  overruled.— Wm. 
Cameron  &  Co.  v.  Henderson,  140  P.  404. 

§139  (Wash.)  Where  reasonable  men  may 
differ  as  to  the  sufficiency  of  the  evidence,  the 
jniy  most  determine  the  isaaea.— Atwood  r. 
Washington  Water  Power  Co.,  140  P.  843. 

S  141  (Oal.)  There  being  no  question  but  that 
whatever  language  was  used  by  defendant  con- 
cerning plaintiff  was  Qtoken  in  the  hearing  of 
third  persons  and  was  understood  by  them,  an 
inatniction  cannot  be  complained  of  because  ' 
withdra^ng  the  question  of  it  having  beok 
heard  and  understood  by  a  tblrd  person.— Pouch- 
an  V.  Godeau,  140  P.  952.  - 

§  141  (Okt.)  Whera  the  uncontradicted  evi- 
dence showed,  as  to  th«  only  issue  involved,  t^at 
the  Insuiance  policy  sued  on  had  been  issued 
and  waa  in  effect,  it  was  error  to  deny  a  di- 
rected verdict  for  plaintiff. — Van  -Arsdale-Os- 
bome  Brokerage  Oo.  v.  Wiley,  140  P.  158. 

(B)  Demnrrer  to  Evidence. 

§  156  (Okl.)  A  demurrer  to  the  evidence  ad- 
mits all  facts  which  the  evidence  in  the  slight- 
est d^^  tends  to  prove,  and  all  Inferences 
reaaonablydeducible  therefrom.- Wm.  Cameron 
&  Co.  V.  Henderson,  140  P.  404. 

(C)  DlamlNsnl  or  iroaavit. 

§  159  (Or.)  A  nonsuit  is  properly  granted 
when  the  plaintiff  fails  to  prove  a  cause  of  ac- 
tion sufficient  to  he  submitted  to  the  jury. — 
Merrill  v.  Missouri  Bridge  &  Iron  Co..  140  P. 
439. 

SI 69  (CalApp.)  A  motion  for  nonsuit  must 
nt  out  the  defects  In  the  proof  of  plaintiff; 
and  the  court  mnat  permit  plaintifC  to  supply 
the  missing  evidence.— Sferlazzo  t.  Oliphant, 
140  P.  289. 

(D)  DiMOtloa  of  TwUet. 

§  168  (Or.)  Where  there  is  no  conflict  in  evi- 
dence, the  court  should  direct  a  verdict  In  ac- 
cordance with  it— Merrill  v.  Missouri  Bridge  & 
Iron  Co..  140  P.  439.  

A  Indeaes  ass  same  topic  and  section  (f>  NUMBBH  . 
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I  1 78  (Wash.)  Where  the  jnflge  and  jniT 
viewed  the  place  where  plaintiff  was  injured, 
the  court,  in  ruling  on  a  motion  for  directed 
verdict,  mar  conaiaer  the  new.— Aldredge  v. 
OrefoiQ-Waahiiigton  R.  &  Navigatloa  G<K.  140 
P.  650. 

Vn.  INSTBUOTIONS  TO  JUBT. 

(A)  ProTlBoe  ot  Caurt  mm*  Jarr  la  QMn- 
.eiml. 

I  187  (Cal.App.)  In  an  action  for  the  deatii  of 
a  Btreet  car  passenger  in  a  collleion  between 

cars,  an  instruction  neld  not  objectionable  as  in- 
terferine  with  the  right  of  the  jury  to  determine 
the  credibility  of  the  witnesses.— Bond  v.  United 
Railroads  of  San  Francisco,  140  P.  982. 

S  192  (Idaho)  Where,  in  an  action  by  a  bank- 
rupt's trustee  to  recover  certain  property  as  a 
preference,  plaintiff's  allegation  that  the  value 
was  $1,800  was  not  denied,  the  court  properly 
charged  tbat  the  value  bo  alleged  was  admitted. 
—Scale  T.  First  Nat  Bank  of  Ashton,  140  P. 
1008. 

S  194  (CaLApp.)  In  an  aeticm  for  the  death 
of  a  street  car  passenger  in  a  collision  between 
cars,  an  instruction  held  not  objectionable  as 
interfering  with  the  lipht  of  the  jury  to  weigh 
the  evidence. — Bond  v.  United  Railroads  of  San 
Francisco,  140  P.  982. 

§  199  (Or.)  An  instruction  as  to  decedent's  as- 
sumption gf  risk,  if  defendant  has  not  violated 
any  statute,  without  a  statement  of  the  ob- 
ligations put  upon  an  employer  by  the  statute, 
is  properly  refueled  as  a  submission  of  a  question 
of  law.— McDaniel  v.  Lebanon  Lumber  Co.,  140 
P.  990. 

(C)  Form,   ReqnlaiteB,  aind  Snfllclencr. 

§  236  (Mont.)  Jury  held  properly  instructed 
to  consider  witnesses'  opportunities  for  know- 
ing the  facts,  their  conauct  while  testifyiag, 
their  interest  in  the  suit,  and  the  probability 
of  their  testimony.— Buries  t.  Oregon  Short 
Line  R.  Co.,  140  P.  513. 

%  237  (Or.)  Where  the  court  charges  that  the 
jury  may  award  what  they  think  will  compen- 
sate plaintiff,  and  do  what  is  right  between  the 
parties,  the  refusal  of  an  instruction  limiting 
recovery  for  permanent  injuries  to  those  proved 
^  a  preponderance  of  the  evidence  Is  error. — 
Rugenstein  v.  Otteobeimer,  140  P.  747. 

I  238  (Idaho)  An  instruction  based  on  a  stat- 
ute which  had  been  repealed  is  erroneous. — 
Soule  V.  First  Nat.  Bank  of  Ashton,  140  P. 
1098. 

§  242  (Okl.)  In  an  employe's  action  for  in- 
juries before  statehood  a  requested  inatmc- 
tion  that  certain  chapters  of  Arkansas  laws 
were  aj)plicable  to  the  case  held  misleading  and 
confusing  and  properly  refused.— Frisco  Lumber 
Co.  v.  Spivey,  140  P.  157. 

I  244  (Or.)  In  an  action  for  Injuriea  on  the 
paved  street  of  a  large  city,  an  instructlon  as 
to  care  required  of  plaintiff,  emphasizing  the 
fact  that  the  accident  occurred  between  street 
intersections,  was  properly  refused. — Rugen- 
stein V.  Ottenheimer,  140  P.  747. 

<D)    AppllcRbllttr  to  Pleadlnva  «nd  EJtI- 
dence. 

§  251  (Okl.)  In  an  action  for  breach  of  an  ex- 
press warranty  in  a  sale  of  personalty,  the  court 
should  limit  plaintiff's  right  to  recovery  to 
breach  of  the  express  warranty  pleaded,  and 
it  was  error  to  charge  on  an  implied  warranty 
not  pleaded.— Burgess  v.  Felix,  140  P.  U80. 

g  253  (Idaho)  In  an  action  by  a  bankrupt's 
trustee  for  the  value  of  notes  and  money  al- 
leged to  have  been  received  by  defendant  as  a 
preference,  instructions  as  to  what  circum- 
stances would  render  the  transfer  void,  omitting 
the  element  that  plaintiff  must  prove  that  de- 
fendant had  cause  to  believe  that  the  transfer 
would  efteet  a  preference,  were  erroneoua.— ■ 
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Sonle  T.  First  Nat  Bank  of  Aahbm,  140  P. 

1098. 

(B)  ReqwMts  or  PraTors* 

f256  (Or.)  Under  the  Emplovers'  I^UUty 
Law,  instrnctioQ  held  sufflcient  in  the  absence 
of  a  request  for  a  more  specific  instruction.— 
McCIaugherty  T.  Rogue  Blver  Electric  Co., 
140  P.  64. 

S  260  (CaLApp.)  Instructtona  which,  so  far  as 
they  were  correct  and  applicable  to  the  facts, 
were  sufficiently  covered  by  the  charge  given, 
were  properly  refused.— Vallejo  &  N.  B.  Go.  v. 
Home  Savings  Bank,  140  P.  974. 

§  260  (CaLApp.)  Where  the  court  stated  that 
sorrow  and  mental  anguish  were  not  elements 
of  damages,  and  tbat  no  damage  could  be  award- 
ed for  wounded  feelings,  and  other  instructions 
emphasized  the  fact  that  pecuniary  loss  was  the 
measure  of  the  recovery,  refusal  to  charge  that 
no  damage  could  be  given  for  sorrow  or  injury 
to  feelings  was  not  prejudicial.— Bond  v.  United 
Railroads  of  San  Francisco,  140  P.  982. 

§  260  (OkL)  It  is  not  error  to  refuse  an  in- 
struction covered  by  those  given,  though  the 
requested  instruction  correctly  states  the  law.- 
Alfred  v.  St  Louis,  I.  M.  &  8.  Ry.  Co.,  140  P. 
415. 

S  260  (Or.)  The  refusal  of  instructions  as  to 
assumption  of  risk  by  plaintiff  held  not  error, 
where  the  general  instructions  fairly  cover  the 
question  so  far  as  the  evidence  Justifies.— Powell 
V.  Sutherltn  Land  ft  Water  Co..  140  P.  998. 

1 260  (Wash.)  It  is  not  error  to  refuse  re- 
quested instructions,  where  the  law  of  the  case 
was  covered  by  the  court's  instructions. — At- 
wood  V.  Washington  Water  Power  Co.,  140  P. 
343. 

1 260  (Wash.)  There  was  no  error  in  refus- 
ing requested  instructions  which,  so  far  as  not 
positively  erroneous,  were  covered  by  instruc- 
tions given  without  objection. — Mattson  v.  Eu- 
reka Cedar  Lumber  &  Shingle  Co.,  140  P.  377. 

{ 260  (Wash.)  It  la  not  error  to  refuse  re- 
quested instructions  sufficiently  covered  by  the 
instructions  given. — Norton  v.  Pacific  Power  & 
Light  Co.,  140  P.  900. 

(G)  Ooii«tr«atloii  and  Op«ratloa. 

§  295  (Wash.)  In  an  action  for  injuries  tr«n 

being  struck  by  a  taxicabj  in  which  an  ordi- 
nance fixing  the  speed  limit  was  excluded,  be- 
cause the  accident  was  not  shown  to  have 
occurred  within  the  district  named,  a  reference 
to  the  ordinance  in  the  instructions  held  not 
misleading,  where  the  instructions,  as  a  whole, 
made  Uaoillty  depend  upon  negligence,  inde- 
pendent of  the  ordinance.— GosCT  v.  Seattle 
Taxicab  &  Transfer  Co..  140  P.  342. 

Vm.  CUSTODY.  CONDUCT.  Ain>  DE> 
LIBERATIONS  OF  JUBT. 

S3I4  (Ariz.)  A  statement  of  the  trial  judge, 
after  the  jnry  had  considered  a  case  during  one 
night  and  until  noon  of  the  following  day,  that 
the  case  had  been  twice  tried,  and  that  be  hop- 
ed they  would  arrive  at  a  verdict,  did  not  re- 
quire a  reversal. — Machomieb  Mercantile  Co. 
V.  Hickey,  140  P.  63. 

IX.  VERDICT. 
(A)  General  Verdict. 

1344  (Okl.)  Alleged  irregularities  in  the  vei^ 
diet  could  not  be  shown  by  a  juror's  affidavit, 
stating  facta  showiiMr  it  to  be  a  quotient  ver- 
dict.—Olockner  V.  Jacobs,  140  P.  142. 

S  345  (Kan.)  Where  the  defendant  insurance 
companies,  in  four  actions  consolidated  by 
agreement,  failed  to  request  separate  verdicts, 
they  waived  their  right  to  object  to  a  general 
verdict  for  the  full  amount  of  the  loss,  wbich 
amount  the  court  apportioned  among  tbem. — 
Manhattan  Wholesale  Grocery  CJo.  v.  Westches- 
ter Fire  Ins.  Co.,  140  P.  853. 

345  (Kan.)  Where  several  actions  against 
eient  insurance  txmvu^  ^^i^^^Oi^oi 
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by  stipulation,  without  demand  for  separate 
findiDSS.  and  a  gxcrn  verdict  ia  retarned,  and 
the  judgment  is  apportioned  among  the  differ- 
ent defendants,  it  U  too  late  to  object  to  the 
judgment  because  of  the  gross  verdict,  and  be- 
cause some  of  the  policies  insured  propert; 
not  covered  by  others.—Bee-Hive  Mercantile 
Co.  V.  Insurance  Co.  of  North  America,  140 
P.  S&i. 

(B)  SpcelHl  XntervoKatories  and  Plndlm^ 

§  349  (CaLApp.)  Under  Code  Civ.  proc.  f  625, 
as  amended  by  St  1B09,  p.  193,  the  submission 
of  special  issues  is  within  the  discretion  of  the 
court.— Vallejo  &  N.  R.  Co.  t.  Home  Savings 
Bank,  140  P.  974. 

S349  (Wash.)  The  submission  of  interroga- 
tories to  the  jury  rests  In  the  sound  discretion 
of  the  trial  court— Acres  t.  Frederick  ft  Nel- 
son, 140  P.  870. 

1 350  (CaLApp.)  The  trial  court  properly  re- 
fused to  submit  special  questions  -which  were 
not  within  the  issues,  involved  questions  of  law, 
or  were  covered  by  the  questions  submitted.— 
Vallejo  &  N.  R.  Co.  v.  H<Hne  Savings  Bank,  140 
P.  9T4. 

X.  TBIAI.  BT  OOVST. 

(A)  HearlBs  mmA  Determlsation  of  0*«*e> 

I  370  (Okl.)  In  eaaes  of  equitable  cognizance, 
except  as  otherwise  provided  by  Bev.  Laws 
1910,  S5  4993,  4994,  the  judee  may  call  or  con- 
sent to  a  jury  to  advise  him  on  questions  of 
fact— Galer  v.  Berrian,  140  P.  155. 

8  374  (01i:l.)  Where  a  jury  is  called  in  a  suit 
for  resoisBion  of  a  contAct,  the  court  may  ei- 
ther adopt  or  disretcard  their  conclusions  as  to 
the  facts  established.— Ualer  v.  Berrian,  140  I'. 
155. 

1374  (Wash.)  In  an  equitable  action,  where 
the  issues  of  fact  are  submitted  to  the  jury,  its 
verdict  is  merely  advisory,  and  can  be  disre- 
garded by  the  court.— In  re  Enos'  Estate,  140 
P.  675. 

(B)  Fladtnaw  of  P«Pt  And  OoBclaMfons  of 

Law. 

S  388  (Wash.)  Rem.  A  Bal.  Code.  367.  470, 
did  not  require  findinfrs  of  fact  upon  raoating 
a  judnnent  for  excusable  nezlect,  as  thnt  Is  a 
discretionary  matter  reviewable  on  aimeal  upon 
the  entire  record. — Frieae  v.  Powell.  140  P.  6IK). 

8  404  (Or.)  Where  uncontroverted  testimony 
of  leasees  as  to  kinds  of  business  other  ten- 
ants fully  sustains  their  pleading,  a  finding  that 
the  averments  were  wholly  nnproven  should  be 
regarded  as  a  conclusion  of  law  that  the  testi- 
mony did  not  show  a  constructive  eviction. — 
Wolf  V.  Eppenstein,  140  P.  751. 

TROVER  AND  CONVERSION. 

n.  ACTIOXS. 
(D)  Damases. 

148  (Wash.)  Id  conversion  for  defendant  In- 
aorertently  taking  away  and  selling  logs  be- 
longing to  the  plaintiff,  without  any  intent  to 
misappropriate  them,  the  measure  of  damages 
was  the  value  of  the  logs  at  the  place  of  con- 
version, and  not  at  the  place  where  they  were 
sold.— GuDstone  t.  Ckicago,  M.  &  P.  S,  By.  Gow. 
140  P.  907. 

TRUST  DEEDS. 

Sm  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment 

TRUSTS. 

See  Agsiniments,  f  89;  Bankruptcy,  If  159. 
166,  303;  Charities;  Corporations,  i  544; 
Pleading,  8S  86,  206 ;  Trial,  Efi  192,  253. 


I.  CREATIOH,  EZISTEVGB.  AXD  VA* 
XJDXTT. 
(B)  Rosnltlnv  Tnwta. 

i  72  (Or.)  Where  a  purchaser  of  land,  in  se- 
curing a  loan,  has  the  title  transferred  directly 
to  the  creditor,  the  latter  becMnes  tlie  trustee 
tlie  title  for  the  purdiaaer.— Wllliamscm  v.  Rob- 
erts, 140  P.  633. 

Vn.  ESTABUSHUENT  AND  EN. 
70BGEBIENT  OF  TBV8T. 

(O)  A»tl*»ii. 

1 37 1  (Hont)  Id  an  action  against  a  trustee 
to  compel  a  reconveyance  of  certain  trust  prop- 
erty where  the  complaint  alleged  that  plaintiff 
was  the  owner  of  the  property,  etc.,  and  made 
the  conveyance  to  the  trustee,  but  the  proof 
showed  that  the  property  was  in  the  name  of 
plaintifTs  brother,  ete.,  who  conveyed  to  the 
trustee,  the  variances  were  Immaterial,  there 
being  further  proof  that  plaintiff  was  the  real 
and  beneficial  owner.— WiUoburn  Ranch  Co.  v. 
Yegen,  140  P.  231. 

UNDERTAKINGS. 

See  Appeal  and  Brrw,  |  880. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  S|  143,  loa 

UNDUE  INFLUENCE. 

See  Wah,  Si  164. 166. 

UNITED  STATES. 

See  Husband  and  Wife ;  Patents ;  Fnblie  Lands, 
H  24-114;  United  States  Marshals. 

UNITED  STATES  UND  DEPART- 
MENT. 

See  Public  Lands,  S  106. 

UNITED  STATES  MARSHALS. 

8  32  (Okl.)  Under  Mansfield's  Dig.  S  3061, 
providing  that,  on  a  sheriff's  failure  to  return  an 
execution  within  60  days  from  its  date,  he  shall 
be  liable  to  the  execution  creditor  for  the 
amount  of  the  execution,  the  liability  of  a  Unit- 
ed States  marshal  in  Indian  Territory  for  such 
a  default  committed  prior  to  statehood  is  meas- 
ured by  the  amount  of  the  execution,  and  not  by 
the  injuries  sustained  by  the  execution  cred- 
itor.—A.  F.  Shapleigh  Hardware  Co.  v.  Prltch- 
ard,  190  P.  1136. 

§  36  (Okl.)  Tender  Mansfield's  Dig.  {  3061,  in 
force  in  the  Indian  Territory  priot  to  statehood, 
a  United  States  marshal  having  failed  within 
60  days  after  its  date  to  return  an  execution, 
be  and  the  sureties  on  hia  bond  were  liable  to 
the  execution  creditor  for  the  amount  of  the 
execution,  unless  the  failnre  was  caused  by  the 
act  or  waiver  of  the  creditor.— A.  F.  Shapleigh 
Haidware  Ga  t.  Pritehard,  140  P.  1136b 

UNIVERSITIES. 

See  GoUegas  and  Universittes. 

USURY. 

See  QoIetiDg  Title,  i  14. 

X.  USmilOUS  OONTRAOTS  AND 
TRANSACTIONS. 
(A)  Nature  and  TallAitr. 

15  (CaLApp.)  Whenever  there  comes  into 
existence  a  class  of  budness,  even  though  in- 
cluded within  a  more  general  class,  where  it  is 

habitual  for  those  enpaged  therein  to  charge  ex- 
cessive interest  and  take  particular  kinds  of  se- 
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carlt7  therefor.  Ae  Legislature  can  take  eofnis- 
snce  of  the  ezistenoe  of  aach  basinens  as  a 
distinct  occupation  8ub:ject  to  resalation  pe- 
culiar to  aach  business,  m  order  to  correct  the 
wronn  connected  therevltb.— Eaker  t.  Bryant, 
140  P.  310. 

S  6  <Cal.App.)  LawB  enacted  to  guard  against 
unreasonable  rates  of  interest  should  be  favor- 
ably r^arded  by  the  courts  as  they  always 
have  been  at  common  law.— Eaker  T.  Bryant, 
140  P.  310. 

(B)  RIvkto  mm*  ll«MeaiM  of  Parties. 

J 102  (Okl.)  An  action  to  recover  usury  la  one 
sinv  on  an  impUed  contract— Yatea  y.  First 
Nat  Bank,  140  P.  1174. 

VACATION. 

Bee  Judgment,  H  138-160,  S40-S81 

VALUE 

Set  Mechanice*  Liens,  |  161. 

VARIANCE. 

See  Indictment  and  Information,  |  178. 

VENDOR  AND  PURCHASER. 

See  Brokers;  Frauds,  Statute  of,  Sl^'^: 
Money  Paid,  |  1;  Sales;  Specific  Perform- 
ance; SubroKation,  I  14;  Taxation,  H  247, 
607,674;  Trusts,  {"R!. 

I.  BEQUmTEB  AHD  VAUDITT  OV 
GONTBAOT. 

1 6  (Cal.)  The  fact  that  one  who  contracts  to 
sell  a  piece  of  land  is  without  title  thereto  at 
the  time  of  makinE  the  contract  does  not  make 
the  contract  void,  in  the  absence  of  deceit,  con- 
cealment, or  false  representations,  opon  which 
a  purchaser  was  entitled  to  rely.— Brimmer  v. 
Salisbury,  140  P.  30. 

|3t  (Idaho)  Where  the  government  survey 
of  a  fractional  section  abutting  on  a  lake  left 
an  unsurveyed  tract  between  the  meander  and 
the  water  line,  and  a  dispute  arose  as  to  wheth- 
er such  tract  belonged  to  the  fractional  section, 
such  dispute  Involved  a  question  of  law,  and  a 
mistake  in  respect  thereto  between  a  vendor  and 
purchaser  was  a  mistake  of  law  when  not  in- 
duced by  misrepresentations.— Coolin  v.  Ander- 
son, 140  P.  969. 

S  39  (Or.)  L.  O.  L.  {  3264^  providing  that  any 
person  aemng  a  town-site  lot  before  the  plat 
has  been  recorded  shall  forfeit  $50  for  every 
lot  so  sold,  does  not  prevent  the  vesting  of 
title  In  the  grantee  under  sneh  a  sale.— Kern 
V.  Feller,  140  P.  735. 

n.  OOirSTBITCTION  AND  OPBRA- 
TION  OF  CONTKAOT. 

I  75  (Cal.)  A  receipt  for  a  deposit  on  the  pur- 
chase price  of  a  designated  tract  of  land,  which 
recited  that  the  balance  was  to  be  paid  upon  de- 
livery of  the  deed,  and  which  was  signed  by  the 
vendor,  was  an  agreement,  binding  upon  him,  to 
convey  the  land  upon  receipt  of  the  balance  of 
the  pordiase  price  within  a  reasonable  time^ 
Copple  T.  Aigeltinger,  140  P.  1078. 

m.  MODIITCATION  OB  KEB0IS8IO1I 
OF  GOHTBAGT. 

(B)  RM«iMdon  Vendor. 

8  98  (Cal.)  In  an  action  to  foreclose  the  pur- 
chaser's rights  under  a  contract  for  the  sale 
of  land  for  failure  to  comply  with  the  contract, 
the  purchaser  is  not  entitled  to  a  return  of  the 
portion  of  the  purchase  price  already  paid, 
where  the  contract  provided  that  all  sums  paid 
should  be  considered  as  payments  for  the  use 
of  the  land  In  cose  of  failure  to  comply  with 
the  contract— Cross  t.  Mayo,  140  P.  2^ 


1 104  (OaL)  In  an  action  to  forfdt  tbe  pnr^ 
chaser's  Interest  under  a  contract  for  the  sale 
of  land,  where  the  court  fixed  10  days  within 
which  defendant  might  comply  with  the  con- 
tract or  be  foreclosed  of  all  rights  thereunder, 
the  time  given  was  not  unduly  short,  and  Hie 
court  did  not  abuse  its  discretion  in  refusing  an 
extension.— Cross  v.  Mayo,  140  P.  283. 

Where  the  purchasers  rights  under  a  con- 
tract for  the  purchase  of  land  were  adjudged 
forfeited  for  failnre  to  make  the  payments  re- 
quired by  the  contract,  it  was  erroneous  to  also 
enter  judgment  for  certain  payments  due  under 
the  contract. — Id. 

(O)  Bcfleiaalon  br  Puobasew. 

1 1 14  (CaL)  Under  Civ.  Code,  |  1691,  a  par- 
ty to  a  contract  must  rescind  promptly  upon 
discovery  of  the  facts  which  entitle  him  to 
rescind,  and  where  the  purcbaser  of  land  for 
more  than  10  months  after  fall  knowledge  of 
the  facts  comtlnned  to  derive  all  possible  bene- 
fits from  the  contract  before  attempting  to 
rescind,  he  waived  the  right  to  do  so.— Cross  t. 
Mayo,  140  P.  283. 

3  116  (Mont.)  Under  the  substantially  direct 
provisions  of  Itev.  Codes,  |i  6076,  6076,  on  re- 
pudiation of  a  contract  by  the  purchaser,  he 
was  bound,  without  demand,  to  restore  to  the 
vendor  the  personalty  received  under  the  con- 
tract, and  to  compensate  vendor  for  the  use 
and  oocapatiMi  of  the  laDd^Hleks  t,  Bnpp,  140 
P.  97. 

1 1 1 6  (Utah)  Where  a  oontcact  for  the  sale  of 
land,  which  re9uired  the  payment  of  one  install- 
ment upon  delivery  of  the  contract  and  another 
June  1,  1909,  provided  that  after  June  1.  1909^ 
the  purchaser,  if  dissatisfied,  should  be  enti- 
tled to  a  return  of  all  payments  msde,  the  mak- 
ing of  the  second  payment  was  not  a  condition 
precedent  to  the  return  of  the  first,  where  the 
seller  breached  the  cwtract  in  other  mattosi— 
Obrecht  v.  Nellson  Land  &  Water  Co.,  140  P. 
117. 

I  123  (Cal.)  Evidence  held  sufficient  to  sop- 

?ort  a  finding  that  a  purchaser,  for  more  than 
0  months  after  he  had  acquired  full  knowl- 
edge of  the  facts  entitling  him  to  rescind  a 
contract  to  purchase  land,  eootinned  acting 
under  the  contract,  treated  the  property  as  his 
own,  and  derived  all  poesible  benefits  therefrom 
before  attemptinf  to  rescinds— Oobb  v.  Mayo, 
140  P.  28S. 

TV.  FEBFOBMANOE    OF  OONTBAOT. 
(A)  Title  mna  Katat*  of  Tender. 

%  130  (Cal.)  A  title  not  deducible  of  record  is 
clouded  and  unmerchantable.— Las  Animas  A 
San  Joaquin  Land  Go.  T.  Predado,  140  P.  239. 

(D)  Parmeni  of  Pnvefcase  Honer* 

8  181  (CaLApp.)  A  promise  by  a  vendor  to 
subscribe  a  specified  sum  to  a  fund  by  check 
from  the  amount  deposited  by  Git  purchaser, 
to  the  vendor's  account,  made  in  connection  wHh 
the  sale  of  real  estate  to  the  purchaser,  who  was 
required  to  pay  the  price  on  delivery  of  the 
deed  and  certificate  oi  title,  is  only  a  promise 
to  pay  the  sum  after  the  purchaser  has  paid 
the  price,  and  the  purchaser  may  not  pay  the 
,  sum  to  the  fund  prior  to  the  dosiiuc  of  the 
transaction  of  the  sale.-  -  Boasioaa  t.  Miller,  140 
P.  44. 

VL  BEKEDIBS  OF  TEHDOB. 

<B)  ActloBB  for  Pnrehaae  Homer* 

1 308  (Idaho)  A  mistake  of  a  purchaser  as 
to  the  amount  of  land  included  within  a  legal 
subdivision  cannot  authorize  equitable  relldt 
in  an  action  for  the  price,  where  he  was  negli- 
gent, and  no  materiel  mlsrepresentatlonB  were 
made  by  the  vendor.— OooUn  t.  Andersoi,  140 
P.  969. 

§315  (Idaho)  Rulings  on  evidence,  in  a  ven- 
dor's action  for  the  purchase  p^ce  of  land,  kdi 
not  erroneous.— Coolin  t.  AnmiK»L^4QE^868. 
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(C)  A«tlMU  f*'.  Vmmmm^m. 
1322  (Kan.)  Where  tbe  purchaser  refases  to 

comply  with  hiB  contract,  one  remedy  aTailable 
to  tbe  Tender  is  to  ane  for  the  loss  sastained  by 
the  purchaser's  nonperfonnance.— First  M.  E. 
Church  of  Strong  City  v.  North,  140  P.  8Sa 

S  329  (Kan.)  Where  the  purchaser  refuses  to 
accept  the  property,  and  it  is  resold  within  a 
reasonable  time,  after  notice  to  him,  for  the  high- 
est price  reasonably  obtainable,  the  price  on 
resale  is  prima  facie  evidence  of  its  market 
Talne.— First  M.  B.  Church  of  Strong  City  t. 
North,  140  P.  888. 

{330  (Kan.)  The  measure  of  damages  for  a 
pundiaser's  refusal  to  perform  is  ordinarily  the 
difference  between  the  contract  price  and  the 
marlcet  value,  where  title  remains  in  ttie  ven- 
dor, and  the  money  in  the  Purduwer.-First 
M.  E.  Church  of  Strong  City  v.  North,  MO  P. 
88& 

TXX.  BXaCEDIES  OF  f  mtUHJfBR. 

{  334  (Wdfih.)  Where  the  owner  of  property 
undertakes  to  point  out  to  a  prospective  pur- 
chaser its  boundaries,  the  failure  to  do  so  ac- 
enrately  will  constitute  a  fraudolnit  repreaen- 
tatlcm,  enUtUng  the  purchaser  to  recover  for 
deficiency.— Lyl«      Ominli^ham,  140  F. 

(B]  Aetlona  tor  Bveaeh  of  Coatraot. 
1343  (CaL)  A  vendor  does  not  breach  a  con- 
tmct  for  the  sale  of  land  by  a  sale  thereof  to 
another,  subject  to  tbe  rights  of  the  purchaser 
under  tno  contract;  but,  where  the  purcliasers 
rights  ai«  not  protected,  the  sale  amounts  to  a 
br««di  th«  contract  and  a  uB<>i> 
pnrchasar.— Brimmer  v.  Salisbury,  140  P.  30. 

1349  (Gal.)  In  an  action  by  the  pnrchaser 
for  tbe  breach  of  an  eiecutory  contract  for  the 
sale  of  land,  an  averment  merely  that  the  ven- 
dor had,  since  the  contract  was  entered  into, 
sold  the  land  to  another,  is  not  sufficient,  unee 
it  does  not  negative  the  posaibility  that  the 
risftts  of  the  purchaser  were  reserved  in  such 
■iae.— Brimmer  v.  Salisbury,  140  P.  30. 

VENUE. 

See  Criminal  Law.  U  108-137,  1144.  1150. 

in.  GRANGE  OF  VHNTIE  OB  PLACE 
OF  TBLAX. 

536  (Wash.)  An  action  for  an  accounting  of 
oggiug  buBtness  and  to  enforce  an  agreement 
to  convey  timber  lands  held  a  transitory  ac- 
■  ti<Hi,  so  that  the  venue  was  properly  changed 
from  S.  county,  where  it  was  brought,  to  K. 
county,  where  defendant  resided.— £ngUab  v. 
Gibbcms,  140  P.  322. 

(41  (Wash.)  Tbe  county,  where  an  action  for 
wrongful  attachment  was  pending,  being  that 
where  the  levy  was  made,  and  where  the  defend- 
ant corporation  had  an  office,  and  a  nore  con- 
venient place  of  trial,  there  was,  under  Rem.  & 
Ba.1  Code.  9!  207.  200.  no  abuse  of  discre- 
tion in  refusing  diange  of  venue  to  another 
.county,  asked  because  individual  defendants 
were  residents  of  It  and  the  corporation  had  an 
office  there.— Culbertson  v.  Gilbert  Hunt  Oa, 
140  P.  MS. 

VERDICT. 

See  New  Trial,  H  72,  79;  Trial,  H  108,  178, 
344-850. 

VERIFICATION. 

B«e  Jndgment,  S  884;  Pleading,  f  291. 

VESTED  RIGHTS. 

See  Coustitntional  Law,  S§  62,  100. 


See  ElectiMM. 


VOTERS. 
WAGERS. 


See  Gaming,  t  29. 

WAIVER. 

See  Appeal  and  Error,  II  fill,  842,  1078 ;  At- 
tachment, (  852;  Bilbi  and  Note^  I  129; 
Criminal  Law,  U  187,  1144 ;  Estoppel ;  Gai^ 
Dlshment,  i  104;  Insurance,  |  576;  Jury,  | 
14 ;  Justices  of  the  Peace,  I  101 ;  Mortgages, 
1  507;  Municipal  Corporations,  I  185;  New 
Trial,  |  97;  Parties,  fS  75,  8*:  Pleadint 
H  37k  418;  PubUc  Lands.  {  64;  SaleiTf 
179 ;  Trial,  I  845 ;  Vendor  and  Purchaser,  f 

WARDS. 

See  Guardian  and  Ward. 

WARRANT. 

See  Hunidpal  Oorporattons,  H  904,  906. 

WARRANTY. 

See  Insurance.  H  292,  646,  606;  Sales,  U  246- 
284,  441, 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  {f  173,  223:  Bonnda- 
ries,  I  13;  Dedication,  {  55;  Evidence,  | 
601;  Injunction,  S  ll8;  Judgment,  I  89; 
Landlord  and  Tenant,  Ig  166,  169 :  Municipal 
Corporations,  I  271 ;  Navigable  Waters ;  New 
Trial,  t  100 ;  Public  Lands,  |  144 ;  Teoancy 
in  Common,  S  29> 

L  APFBOPBIATIOH  OF  RIGHTS  IX 
FTTBLIO  ItAXOB. 

333  (Wyo.)  Under  Const,  art.  8,  8  2,  pro- 
ing  that  there  shall  be  constituted  a  board  uf 
control  which  shall  have  supervision  of  the  ap- 

&ropriation,  etc,  of  waters  of  the  state,  tlie 
oard  had  jurisdiction;  and  it  was  Its  duty, 
upon  application,  to  adjudicate  and  determine 
whether  the  apphcant  had  a  water  right,  since, 
until  such  was  done,  there  was  nothing  from 
which  the  applicant  could  appeal— State  v. 
Parsball.  140  P.  880. 

VZ.  APPBbPBIATEOK  AMD  PB&. 
■ORIPTXOH. 

i  127  (Nev.)  There  Is  no  absolute  property  in 
the  waters  of  a  natural  stream,  and  ftie  only 
right  one  may  acquire  thereto  is  by  diverting 
the  waters  for  a  usufructuary  purpose,  and  a 
water  right,  to  be  available,  must  ne  attached 
to  the  land.— ProBole  v.  Steamboat  Canal  Co.. 
140  P.  720. 

i  127  (N.M.)  The  "Colorado  Doctrine"  of  prior 
appropriation  prevails  in  New  Mexico. — Snow  v. 
Abalos.  140  P.  1044. 

S  128  (Nev.)  Laws  1918,  c.  140.  does  not  af- 
fect the  rights  acquired  by  one  obtaining  water 
for  irrigation  from  a  water  company  for  several 
years  prior  to  the  act— Proeole  v.  Steamboat 
Canal  Co.,  140  P.  720. 

I  133  (Nev.)  (hie  who  obtains  water  for  irriga- 
tion from  a  water  company,  diverting  water 
from  a  stream  into  an  artificial  waterway  for 
sale,  is  an  appropriator  of  water,  and  the  right 
of  user  la  contingent  only  on  paying  a  reason- 
able compensation  for  water  obtained.— Prostde 
V.  Steamboat  Canal  Co..  140  P.  720. 

S  133  (N.M.)  The  "appropriation  of  water" 
consists  in  the  taking  or  divei-sion  of  it  from 
some  natural  stream  or  other  source  of  water 
supply,  pursuant  to  law,  with  intent  to  apply 
it  to  some  beneficial  use,  which  intent  is  con- 
summated within  a  reasonable  time  by  the 
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actual  application  of  all  of  tbe  water  to  the  use 
designed,  or  to  some  other  useful  puipoae.— 
Snow  V.  Abalos,  140  P.  1044. 

§  1 35  (N.M.)  It  is  the  appUcation  of  water  to 
a  beneficial  use,  or  the  intent  to  appl?,  follow- 
ed with  due  diligence  toward  appropriation  and 
ultimate  application,  whicit  gives  the  appropria- 
tor  the  continued  and  continuous  right  to  take 
the  water.— Hnow  v.  Abalos,  140  P.  1044. 

1 138  (Wash.)  So  long  as  defendant's  im- 
pounding of  the  waters  at  a  stream  on  which 
plaintiffs'  land  abutted  did  not  tojare  plaintilfo* 
riparian  rights,  defendant  could  acquire  no  pre- 
ecriptive  rights  to  impound  the  waters.— St. 
MarUn  t.  Skamania  Boom  Co.,  140  P.  356. 

S  142  (Nev.)  A  company  owning  and  opefat- 
Ing  an  artificial  waterway  and  diverting  water 
from  a  natural  stream  for  gain  by  the  sale  of 
the  water  to  others,  who  actually  apply  it  for 
irrigation,  acquires  no  right  to  the  water  ex- 
cept the  right  to  dispose  of  it  ter  a  twwonable 
compensation.— Proaole  v.  Steamboat  Canal  Co., 
140  P.  720. 

The  right  of  an  actual  appropriator  of  water 
for  beneficial  use,  whether  he  obtaihs  the  water 
by  diverting  it  from  a  natural  water  course  or 
by  purchase  from  a  water  company,  is  a  part 
of  the  freehold.— Id. 

S  1 43  (N.M.)  An  appropriator  of  water  does 
not  acquire  a  ri!*t  to  specific  water  flowing  in  a 
stream,  but  only  the  nght  to  take  therefrom  a 
given  quantity  of  water  for  a  specified  purpose. 
—Snow  V.  AbalbB,  140  P.  1044. 

S  (45  (Colo.)  A  right  to  the  use  of  water  of 
a  natural  stream  does  not  depend  upon  the 
place  of  its  application,  and  is  not  confined  to 
the  laud  upon  which  the  right  came  into  exist- 
ence, but  the  point  of  diversion,  the  place  of 
appUoation,  and  the  character  of  use  may  each 
be  changed;  the  only  limitation  being  the  pro- 
hibition of  any  Injurious  effect  upon  the  vested 
rights  of  others  to  the  use  of  the  water.— Iron- 
stone Ditch  Co.  T.  A^nfelter,  1*0  P.  177. 

S 152  (Aril.)  Whether  an  appropriator  of 
water  has  abandoned  the  water,  ditch,  canal, 
or  other  works  depends  on  the  facts,  and  is 
for  the  jury.— Landers  v.  Joerger,  140  P.  209. 

Whether  a  squatter  who  appropriated  water 
for  irrigation  abandoned  his  water  right  and 
the  water  Itself,  on  judgment  of  ouster  against 
him,  held  one  of  fact,  and  the  findings  of  the 
trial  court  Would  not  he  dtaturbed.— Id. 

S  152  (Colo.)  In  a  proceeding  by  owners  of 
water  rights  for  permissions  to  cbange  pptots 
of  diveision  under  Bev.  St.  1908,  S|  3226,  3227. 
evidence  held  to  show  that  accretions  into  the 
river  above  petitioners*  beadgates  and  below 
Protestants'  headgates  did  not  supply  petition- 
ers' priorities. — Ironstone  Ditch  Co.  t.  Aaben- 
felter,  140  P.  177. 

Where  the  owner  of  a  priority  to  the  use'  of 
a  volume  of  water  of  a  stream  as  settled  by  a 
decree  diverted  extraneous  and  seepage  water 
into  the  stream  above  his  headgate,  which  oth- 
erwise would  not  have  reached  the  stream,  such 
water  belonged  to  such  owner  individually,  and 
was  not  an  accretion  belonging  to  the  Aver  and 
included  within  the  adjudication  decree.— Id. 

In  a  proceeding  by  an  owner  of  a  priority  of 
right  to  the  use  of  a  volume  of  water  from  a 
stream  for  permission  to  change  the  point  of 
diversion  to  a  point  25  miles  up  the  river,  un- 
der Rev.  St.  1008,  §g  3226,  3227,  evidence  held 
to  sustain  a  finding  that  such  change  was  a 
benefit,  and  not  an  injury,  to  \-e8ted  rights  of 
owners  whose  beadgates  intervened  between  the 
old  and  new  points  of  diversion. — Id. 

S  152  (Colo.)  Where  the  owner  of  a  priority 
to  the  use  of  a  volume  of  water  of  a  stream, 
as  settled  by  an  adjudication  decree,  diverted 
extraneous  and  seepage  water  into  the  stream 
above  his  headgate,  which  othi-rwise  would  not 
have  reached  the  stream,  such  water  belonged 
to  such  owner  iudividually,  and  was  not  an  ac- 
cretion belonging  to  the  river  and  controlled  by 


the  decree.— Hoor«  t.  Itofisto&e  Diti^  Co.,  140 
P.  183. 

•m.  OONVaTAVCBS  AMD  OOR- 
TBAOTS. 

{  156  (Colo.)  The  sale  by  riparian  landown- 
ers of  water  rights  did  not  preclude  tiiem  from 
irrigating  the  land  from  which  the  rights  were 
thus  severed,  by  other  water,  or  with  rights 
other  than  the  ones  transferred;  the  sale  not 
being  a  surrender  of  tlieir  junior  rights,  or  of 
the  righ  t  to  appropriate  any  unappropriated 
water,  or  of  aeveloping  or  procuring  water 
from  an  independent  source  which  otherwise 
would  not  reach  the  stream— Ironstone  Ditch 
Co.  T.  Ashenfelter,  140  P.  177. 

i  157  (Idaho)  Mere  naked  possession  by  a  li- 
censee of  an  irrigation  ditch  right  of  way  cre- 
ated by  parol  license  does  not  render  such  li- 
cense irrerocable.- McBeynolds  t.  Harrigfeld, 
\4!&  P.  1O06. 

VnLAKTIFlCIAL  fOVpU.  WBKB^ 
TOIR8,  AND  CHAimXXB.  DAMS, 
Aim  IXOWAOE. 

{160  (Wash.)  So  long  as  deSendaatfs  im- 
pounding of  the  waters  of  a  stream  on  whidi 
plaintiffs'  land  abutted  did  not  injure  plaintiffs' 
riparian  rights,  defendant  could  acquire  no 
prescriptive  ri^ts  to  impound  the  wsters.-^ 
St  Uarttn  r.  Bkamania  Boom  Co.,  140  P.  355. 

f  171  (Cal.)  Eiparian  ownu,  though  eatftled 
to  protect  bia  land  by  levees,  held  not  entitled 
to  dam  a  natural  channel  of  a  stream, -thereby 
causing  the  (Abac  diauael  to  overSow,  to  tlie 
detriment  <^  owners  who.  In  the  usual  way, 
had  cnarded  against  floods^Island  RedasM- 
tion  District  No.  776  t.  Floribel  Alfalfa  Syndi- 
cate. 140  P.  4. 

Where  some  water  paased  through  a  slough 
or  chaanel  of  a  stream  and  eventually  joined 
the  other  part  of  the  stream,  It  could  not  be 
dammed,  thus  causim;  the  other  channel  to 
overfiow  in  times  of  flood. — Id. 

1  174  (CaU  A  prohibittwy  injunction  will  is- 
sne  against  the  threatened  dammiii^  of  ttie  nat- 
ural now  of  A  stream,  to  the  detriment  of  an- 
other, by  causing  overflows  and  a  mandatory 
injunction  to  remove  the  cause  when  some  in- 
jury has  been  done^lsland  Reclamation  Dis- 
trict No.  770  V.  Floribel  Alfalfa  Syndicate.  140 
P.  4. 

S  177  (Cal.)  Preliminary  injunction  against 
construction  of  dam  will  be  granted,  thoagh  it 
had  already  been  constmeted,  where  it  had 
also  been  removed  by  plointifEs  before  the  bear- 
ing.—Island  Reclamation  District  Mo.  776  v. 
Floribel  Alfalfa  Syndicate.  140  P.  4. 

§  179  (Wa^.)  In  an  action  to  prevent  defend- 
ant from  impounding  the  waters  of  a  stream 
and  thus  interfering  with  the  flow  of  a  spring 
on  pLaintifftt'  land,  located  on  the  river  bank, 
evidence  that,  after  objections,  the  waters  were 
not  impoundeid  at  any  time  for  over  a  year  is 
admissible  on  the  question  whether  defendant 
had  acquired  a  prescriptive  right. — SL  Martin 
V.  Skamania  Boom  Co.,  140  P.  355. 

Where  defendant  claimed  a  prescriptive  right 
to  impound  the  waters  of  a  stream  wuch  inter- 
fered with  the  flow  of  a  qpring  on  the  land  of 
a  lower  riparian  owner,  evidence  of  negotia- 
tions between  defendant  and  the  owner  sfter 
defendant's  erectioti  of  its  dam  is  admissible  to 
show  that  defendant  acqaired  no  prescriptive 
right.— Id. 

One  claiming  a  prescriptire  right  to  impound 
the  waters  of  a  nonnavigable  stream  has  the 
burden  of  proring  an  adverse,  hostile,  continu- 
ous, and  uninterrupted  use  for  the  period  of 
limitations  under  a  claim  of  right.— Id. 

In  an  action  to  enjoin  defendant  from  im- 
pounding the  waters  oi  a  stream,  thus  lessening 
the  flow  of  a  spring  on  the  land  of  a  lower 
riparian  owner,  evidence  AeU^  insufficient  to 
.how  that  defendaB0,^^^^^^ad- 
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fnrn,  or  bad  wntinwd  daring  tlw  period  of 

IX.  POBUO  WATXB 
(A.)  I|om«stl«  anA  MsMlolpal  ParpoWB. 

i  m  (OL)  Under  PubUc  UtUltiei  Act.  1  67. 
findii^  of  Sailvoad  Commlsdon  that  vater 
company  waa  public  utility,  aod  that  it  was 
operatioc  a  water  syatem  for  compensation,  held 
condnBiTe,  anteaa  tht  tvidence  was  without  con- 
flict, and  the  queatloa  therefore  one  of  law.— 
Del  lilar  Water,  Light  ft  Power  Co.  t.  Eable- 
man.  140  P.  591. 

I  IW  (N.MJ  Where  the  people  of  a  city  are 
entitled  to  certain  rights  and  privileges  under 
a  water  oompany'a  franchise,  a  constructioD  of 
ambignouB  ptrovUions  of  the  franchise  by  one 
consomer  or  beneficiary  is  not  binding  on  others 
not  shown  to  have  acquiesced  therein. — State  t. 
Water  Supply  Co.  of  Albuquerque,  140  P.  1059. 

i  194  (M.M.)  Where  a  water  company's  fran- 
cbiM  authorize*  the  company  to  make  regula- 
tions to  be  approved  by  the  city,  mere  Inaction 
by  the  city  would  not  amount  to  an  approval 
ol  a  z^ulatioa  requiring  a  cunaumer  to  pay  the 
coat  ox  making  connection  with  its  mains. — 
State  T.  Water  Supply  Co.  of  Albuqueniue,  140 
P.  1050. 

Where  a  water  company'a  franchise  ret|uires 
it  to  furnish  water  to  private  consumers,  it 
mutt  provide  tbs  nacesmy  service  pipe  from 
the  main  lint  w  an  abutting  atraet  to  the  con- 
snmer'a  property  line,  at  ita  own  expense,  un- 
less the  francluae  impoMS  tbla  burden  on  the 
consumer.— Id. 

Where  a  water  company,  under  its  franchise, 
is  required  to  lay  service  pipes  from  the  curb 
to  the  company's  main,  a  regulation  compelling 
the  consumer  to  do  so  is  unreaBonable. — Id. 

Where  a  municipality  operates  ita  own  wa- 
ter supply  system,  a  rule  requiring  a  consumer 
to  lay  service  pipes  from  the  eni1>  to  the  main 
is  reasonable. — Id. 

J  SOI  (Cal.)  Pubile  Utilities  Act,  ff  85,  36, 
held  not  to  authorize  Hailroad  Commission  to 
order  water  company,  which  bad  not  held  out 
that  its  water  was  for  sale  to  persons  outside  a 
town  site  and  tbe  subdivided  lands  of  its  organ- 
izer, to  lay  pipes  and  fumtsh  water  to  a  person 
outside  such  territory.— Del  Mar  Water,  Light  & 
Power  Co.  v.  Ehhleman,  140  P.  691. 

Sales  of  water  by  a  water  compacy  to  per^ 
sons  who  come  and  take  it  away  In  barrels  is 
not  evidence  of  a  dedication  of  the  water  owned 
by  it  to  public  use,  nor  the  dedication  of  any  of 
it  to  the  supply  of  any  particular  territory.'— Id. 

The  owner  <a  a  water  supply  is  not  compelled 
to  dedicate  all  of  it  to  public  use,  but  may  dedi- 
cate a  part  only,  reserving  the  remainder  for 
private  purposes,  or  for  private  sale  or  disposi- 
tion, or  may  make  a  limited  dedication,  confining 
tbe  use  to  such  territory  as  he  sees  fit. — Id. 

1 202  (Kan.)  A  waterworks  company  engag- 
ed in  supplying  water  for  the  city  of  Leaven- 
worth and  the  United  States  military  prison, 
and  other  public  and  private  institutions  out- 
side tbe  city,  is  within  the  provisions  of  Laws 
1911,  c.  238,  I  3,  and  subject  to  the  control  of 
tbe  public  utilities  commission. — State  v.  Leav- 
euwwth  City  &  Ft.  Leavenworth  Water  Co., 
140  P.  108. 

1 202  CNJil.)  A  water  company,  whether  a 
Dnvate  corporation  or  a  municipality,  may  en- 
lorce  reasonable  regulations  and  may  refuse  to 
furnish  water  to  any  person  who  decliDea  to  com- 
ply with  aame.— State  v.  Water  Supply  Co.  of 
Albuquerque,  140  P.  1056. 

The  ri^t  of  a  municipality  operating  water- 
works to  enforce  reasonable  regulations  iM  the 
same  as  that  of  a  private  corporation. — Id. 

I  202  (N.M.)  Where  a  water  company's  fran- 
cbiae  impoaes  a  burden  on  tbe  company,  any 
regulatioa  by  which  it  attempts  to  shift  the 
borden  on  the  consumer  is  aneniorceable^State , 


T.  Water  Suwly  Co.  of  Albuquerque,  140  P. 
1059. 

S  203  (N.H.>  A  rule  providing  for  shutting  ott 
water  from  a  consumer  on  default  in  payment 
is  enforceable,  wtiere  there  is  no  dispute  as  to 
the  amount  and  tbe  water  was  not  furnished 
for  some  other  place,  or  for  a  transaction  dis- 
tinct from  that  for  which  a  consumer  b  de- 
manding water.— State  v.  Water  Supply  Co.  of 
Albuquerque,  140  P.  1058. 

In  the  absence  of  statutoir  authority  for  mak- 
ing a  charge  for  water  a  lien  on  the  premises, 
a  regulation  authorizing  a  water  company  to 
shut  off  water  for  nonpayment  of  water  rates 
is  void,  in  so  far  as  it  permits  water  to  be  sbat 
off  from  a  new  owner  or  occupant  beoause  of 
failure  of  a  former  owner  or  occupant  to  pay 
bis  water  bill.- Id. 

Where  the  statute  gives  a  water  company  a 
lien  on  premises  for  unpaid  dues,  a  regulation 
of  the  company  providing  for  discontinuance  of 
services  until  delinquent  charges  are  paid  may 
be  enforced  against  a  subsequent  teiMAt,  owner, 
or  ocoupanL— Id. 

Laws  1912,  c  68,  I  1,  gives  a  water  oompaoy 
supplying  water  to  iofaabltanta  of  the  city  a 
lien  on  tbe  premises  wber*  the  .water  la  used 
for  unpaid  water  charges.— Id. 

1203  (N.M.)  A  water  c<Hnpany'a  franchise 
held  not  to  authorise  the  company  to  charge  a 
consumer  using  more  than  200  fotflons  daily.  35 
cents  per  1,000  gallons  for  the  fii«t  200  gallons 
each  day,  but  to  authorize  a  charge  of  wly  80 
cents  per  1,000  xallons  on  the  total  amount 
used.- McRae  v.  Water  SnpsAy  Co.  of  Albu- 
querque, 140  P.  1065. 

§  203  (N.M.)  A  rule  of  a  water  company  op- 
eratiiv  under  a  fmnchise  that  all  bills  must  be 
paid  monthly,  withlo  a  reasonable  time  after 
due,  or  the  water  will  be  turned  off  and  a 
charge  of  $1  made  for  turning  off  and  turning 
on  tbe  same,  being  reasonable,  is  enforceable.— 
Set  v.  Water  Supply  Co.  of  Albuquerque,  140 
P.  1067. 

(B)  IrrlBatloa  aad  Ottaev  Avvlawltwnal 

Pni-posea. 

;  225  (Mont.)  The  power  of  the  district  court 
to  establish  an  Irrigation  diatrict  under  Laws 
1909,  c.  146,  providing  tor  the  organisation  of 
irrigation  districts,  can  only  b^  exercised  when 
the  court  acquires  jurisdiction  of  tbe  subject- 
matter  by  the  filing  of  a  petition  signed  by 
statutory  number  of  holders  of  title  or  evidence 
of  title.— In  re  Gallatin  Irrigati(»i  Dist.,  140 
P.  92. 

Where  a  petition  to  create  an  irrigation  dis- 
trict under  Laws  1909;  c.  146,  gives  tbe  names 
of  individuals  end  corporations  as  owners,  and 
also  "Garnett  Bros.,"  tbe  court,  in  determining 
tbe  number  of  owners,  must  give  the  ordinary 
meaning  to  the  quoted  words,  so  Uiat  they  at 
least  include  two  peraons,  in  determining  the 
number  of  owners  within  tbe  district — Id. 

A  homestead  entryman  or  a  desert  entryman, 
prior  to  the  making  of  final  proof,  has  no  title 
or  evidence  of  title,  within  Laws  1909,  c.  146, 
providing  for  tbe  organization  of  irrigation  dis- 
tricts on  petition  signed  by  a  requslte  number 
of  the  holders  of  title  or  evidence  of  title.— Id, 

Where  the  petition  for  the  establishment  of 
an  irrigation  district  under  Laws  1909,  c.  146, 
showed  on  its  face  that  the  court  did  not  ac- 
quire jurisdiction,  because  the  petition  was  not 
sufficiently  signed,  the  refusal  to  allow  an 
amendment  by  the  addition  of  names  of  other 
qualified  petitioners  was  not  erroneous,  espe- 
dally  where  the  petition  as  amended  would  not 
show  the  requisite  number  <rf  qualified  signers. 
— Id. 

The  procedure  for  the  creation  of  an  irriga- 
tion district  under  Laws  1909,  c  146,  Is  wholly 
statutory,  and  the  statutory  requirements  must 
be  ctHuplied  with.— Id. 

Objectors  to  the  creation  of  an  irrigation 
district  under  Laws  1909,  c  140,  held  eatitledt 
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on  the  diimissal  of  the  petition  for  want  of  a 
r«quiBite  number  of  qualiQed  signers,  to  recover 
as  costs  fees  of  witnesses  to  testify  to  (acts  on 
the  merits,  tbongb  they  were  not  sabpoenaed, 
sworn,  or  examined. — Id. 

1 226  (Colo.App.)  Land,  the  title  to  which 
was  evidenced  by  a  United  States  recelver't  re- 
ceipt was  properly  Included  in  an  irrigation 
district;  Rev.  St.  1008,  »  3440,  3441,  not  ez- 
clodlng  the  holders  of  such  receipts,  though  they 

Sieak  of  "freeholders  owing  land.  — Carson  t. 
udworth,  140  P.  935. 

S  226  (Moat.)  The  court.  In  proceedings  for 
the  establishment  of  an  irrigation  district  un- 
der Laws  1009,  c  146,  n^ay,  in  its  discretion, 
exclude  proi>osed  lands  tiom  the  district  by 
permitting  an  amendment  to  the  iwtitioQ;  but, 
In  the  absence  of  any  abuse  of  discretion  in 
refosing  to  exclude  lands  by  an  amendment,  its 
decision  will  not  be  disturbed. — In  re  Gallatin 
Irrigation  Dist,  140  P.  02. 

5  230  (Wash.)  Petitlen  by  directors  of  an  irri- 
gation dUtrlct  under  Rem.  &  Bal.  Code,  H  648&- 
6404,  for  Judicial  confirmation  of  its  organiza- 
tion and  the  issuance  of  its  bonds,  containing 
a  direct  reference  to  the  order  of  iJie  board  of 
county  commissioners  in  which  the  descrip- 
tion of  the  district  was  found,  hel4  sufBcicnt 
in  respect  to  description. — Board  of  Directors  of 
Quincy  Valley  Irr.  Dist  v.  Scott,  140  P.  391. 

Petition  under  Rem.  &  Bal.  Code,  H  648fr' 
6494,  for  the  judicial  confirmation  of  the  or- 
ganieation  of  an  irrigation  district  and  the  is- 
suance of  its  bonds,  held  to  allege  the  estab- 
lishment of  election  precincts  saffldently  to 
permit  thereof.— Id. 

{231  (Wash.)  Under  the  statute  not  forbid- 
ding the  directors  of  an  irrigation  district  from 
taking  the  advice  of  a  competent  engineer  in 
making  their  estimate  of  the  amount  to  be 
raised,  but  merely  requiring  that  they  make 
the  estimate,  their  estimate,  made  in  good  faith 
and  approved  by  the  qualified  electors  of  the 
district,  ketd  snfficient.— Board  of  Directors  of 
Quincy  Valley  Irr.  Dist  v.  Scott,  140  P.  391. 

1238  (SM.)  Laws  180S,  c.  1.  entitled  "An 
act  in  regard  to  community  ditches  and  acequi- 
as,"  did  not  confer  upon  the  corporations  cre- 
ated by  it  the  power  to  acquire  or  hold  title  to 
water  rights.— Snow  v.  Abalos,  140  P.  1044. 

Corporations  created  by  Laws  1895,  c.  1,  en- 
tiUed  "An  act  in  regard  to  community  ditches 
and  acequiaa,"  have  no  powers  not  expressly  or 
impliedlygranted  them  by  such  act. — Id. 

Acts  189&,  c.  1,  entitled  "An  act  in  regard  to 
community  ditches  and  acequias,"  did  not  change 
the  status  of  individual  consumers,  and  the  right 
acquired  under  a  community  ditch  by  each 
water  user  is  several,  and  owned  by  him  though 
the  ditch  has  been  constructed  by  him  in  con- 
junction with  others.— Id. 

The  water  rights  acquired  by  parties  to  whom 
water  is  carried  through  a  ditch  owned  by  the 
constructors  as  tenants  in  common  are  not 
attached  to  the  ditch,  but  are  appurtenant  to 
the  lands  Irrigated,  and  hence  are  owned  in  ser- 
erald'  by  parties  owning  snch  luids  tn  several- 
ty.— Id. 

Laws  1805,  c.  1,  i  1,  though  making  all  com- 
munity aceqnias  corpoiatioos,  held  not  to  divest 
the  individual  water  user  of  any  rights  of  prop- 
erty.—Id. 

6  247  (N.Bf.)  Since  the  right  to  utilize  water 
acquired  by  the  individual  water  user  under  a 
community  acequias  is  a  several  right,  each 
naer  is  a  necessary  party  in  an  action  for  adjudi- 
cation of  water  rights  so  utilised.— Snow  t.  Aba- 
los^ 140  P.  1044. 

That  a  water  user  may  have  contracted  to 
convey  his  water  right  to  another  at  some 
future  time,  does  not  deprive  Um  of  his  right 
to  sue  for  an  adjudication  of  bis  right  to  use  the 
water.— Id. 

J  247  (N.M.)  Since  an  ample  remedy  Is  afford- 
ed by  C.  L.  1897,  i  13,  as  amended  by  Laws 
1903,  c.  4^  1 2,  the  unlawful  diversion  of  water 


from  a  commnnltT  aeeqnla,  w  Ae  naked  tres- 
pass, unaccompanied  by  great  and  irreparaUe 
damage,  will  not  warrant  relief  by  injunction.— 
Mesa  CwBwnrfly  DUflh  t.  i^pdabellw,  140 
P.  105L  -w— — , 

1 254  (Nev.)  Where  a  consumer  of  water  ob- 
tained for  several  years  a  specified  quantity  of 
water  from  a  water  company  for  irrigation  for 
a  reasonable  compensation,  there  was  an  im- 
plied contract  that  the  company  would  continue 
to  deliver  water.— Prosole  v.  Steamboat  Canal 
Co.,  140  P.  720. 

1 257  (N.M.)  Since  no  remedy  is  provided  for 
the  collection  of  assessments  by  acequia  com- 
missioners pursuant  to  Comp.  Laws  1807,  { 
11.  as  amended  by  Laws  1903,  c  44,  {  1,  ex- 
cept by  depriving  the  delinquent  party  of  the 
right  to  use  water  until  payment  is  made,  the 
communilr  officers  are  confined  to  such  remedy. 
—La  Mesa  Community  Ditch  v.  Appelsoeller, 
140  P.  1051. 

8  266  (N.M.)  Where  a  party  In  default,  in 
payment  of  an  assessment  levied  by  acequia 
commissioners,  violates  a  notice  not  to  take 
and  nse  water  until  such  assessment  is  paid, 
he  ia  guilty  of  a  misdemeanor  though  the  assess- 
ment is  excessive. — La  Mesa  Commonlty  Ditch 
V.  AppeboeUer,  140  P.  lOSL 

WAYS. 

See  Easements :    HighwayB ;    Munlciptl  CSoi^ 
porations,  H  657-706,  765-821. 

WEAPONS. 

See  Roiaieide,  1 145. 

WHARVES. 

S  21  (CaL)  Proprieter  of  dry  dock  hdd  to  owe 
to  persons  lawfully  and  prop^y  on  vessels 
docking  there  the  dab  of  exercising  ordinary 
care  to  furnish  a  safe  gangplank  and  neces- 
sary props.— Wilson  v.  Union  Inm  Works  Dry 
Dock  Ca,  140  P.  250. 

Proprietor  of  dry  dock  held  llMe  for  injnriea 
to  United  States  customs  inqiector  who  had 
boarded  a  vessel  In  the  performance  of  his  du- 
ties, caused  1^  the  breaUng  of  the  gangplank. — 
Id. 

Proprietor  of  dry  dock  held  liable  for  breaking 
of  gangplank,  though  fastened  at  the  ship  end 
by  the  officers  and  men  on  the  ste^er;  the 
breaking  not  being  due  to  any  defect  in  such 
fastenings. — Id. 

Notice  on  iba  part  of  the  servants  of  a  di7 
dock  proprietor  of  the  weak  e(nditI(»L  of  a 
gangplank  might  be  inferred  from  the  &ct  that 
on  previous  occasi(»u  It  liad  been  shored  np 
whtm  in  use.— Id. 

WHITE  SLAVES. 

See  Prostitution,  1  3. 

WILLS. 

See  Descent  and  Distribution;  EMCutors  and 
Administrators ;  Witnesses. 

H.  TESTAMEHTABT  OAPAOITT. 

S  55  (Wash.)  In  a  will  contest,  evidence  held 
to  show  that  testator,  at  the  time  of  the  execu- 
tion of  a  will,  possessed  testamentary  capacity.^ 
In  re  Enos'  Estate.  140  P.  G77. 

IV,  BEQUISITfiS  AKD  TAXXDriT. 

(A)  Natwe  and  BiMeMtlals  of  T«stKH«iit»- 
rr  Dlsposltlvns- 

8  88  (Gal.)  An  instrument  puri>orting  to  con- 
vey realty,  but  "reserving"  in  "grantor"  the 
right  to  use  the  rents  and  profits  for  life,  and 
"further  reserving  to  the  said  grantor  the  right 
to  revoke  this  deed"  and  the  right  to  sell  any 
of  the  property  conveyed,  held  a'present  coavpy 
ance  uiA  not  tutan^fi^  ^1^p^[^^f@n- 
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Tiant  T.'  John  Tennant  Memorial  Hobw,  140  P. 

242, 

Ad  Instrument  Is  testamentary  it  it  appears 
from  its  terms  that  the  maker's  intention  was 
that  it  should  not  be  operattve  as  a  disposi- 
tion of  the  property  antil  hla  death,  but  oper- 
■ates  as  a  present  confeyance  if  at  the  time  of 
its  execution  It  passes  a  present  Interest  or 
title.— Id. 

Mistake,  Undoe  Influence,  and  Pvaad. 

I  1 64  (Wash.)  In  a  will  contest  on  the  ground 
■of  undue  Influence  upon  testatrix  by  contestees, 
her  sons  and  the  principal  beneiiciaile^  evidence 
that  the  attorney  who  drew  the  will  was  re- 
•qnested  to  do  so  by  them,  and  obtained  all  bts 
information  as  to  it  from  them,  heid  admissible. 
—In  re  Beck's  Estate,  140  P.  340. 

S  166  (Wash.)  In  a  will  contest,  evidence  heUl 
not  to  show  that  the  wife  of  testator  procured 
the  will  to  be  executed  by  ondne  influence.— In 
ca  Edos*  Estate,  140  P.  677. 

PBOBATO,  ggTABMMMBWT, 
AKD  ANTKVIMBMT, 

<H)  Slvidcnee. 

1 293  (Wasli.)  In  a  will  contest  on  the  ground 
that  it  was  not  the  will  of  testatrix  because 
she  did  not  understand  tbe  English  language, 
or  what  was  being  said  when  it  waa  read  to 
her  in  Eneliah  by  the  attorney  who  drew  it, 
«Tidence  that  he  was  requested  to  draw  it,  and 
obtained  all  his  Information  as  to  it  from  the 
-contestees,  sons  of  testatrix  and  the  principal 
beneficiaries,  held  material.— In  re  Beck's  Es- 
tate, 140  P.  S40. 

1302  (Wash.)  A  showing  that  testatrix  did 
not  understand  the  English  language,  in  which 
her  will  waa  written,  and  that  It  was  read  to 
her  in  English  and  not  explained  to  her  so  tliat 
-she  could  understand  its  terms,  held  sufficient  to 
foake  a  prima  facie  case  that  it  was  not  her 
■wUl.— In  re  Beck's  Estate,  140  P.  340. 

(L)  Fe«B  and  Ooata. 

f  405  rWash.)  Under  Bera.  ft  Bal.  Code.  1 
1313,  relating  to  tbe  taxation  of  costs  in  pro- 
iMte  proceedings,  etc.,  the  costs  and  expenses 
of  an  unsuccessful  will  contest  should  not  be 
paid  out  of  the  estate.— In  re  Enos'  Estate,  140 
P.  677. 

VI.  GONSTBUOTXOV. 
(A)  Ctomaral  RoIm. 

i  487  (Mont.)  Under  BeT.  Codes,  |  475S,  pro- 
■vidin?  that,  where  any  testator  omits  to  pro- 
vide in  h'is  will  for  any  of  his  children,  Qnless 
it  appears  that  such  omission  was  intentional, 
sneh  child  must  have  the  same  share  in  the 
estate  as  if  testator  had  died  .intestate,  etc., 
evidence  de  hors  the  will  may  be  received  to 
ascertain  whether  the  omission  was  intentional. 
—In  re  Peterson's  EsUte,  140  P.  237. 

WITNESSES. 

See  Appeal  and  Error,  H  971,  1048;  Costs, 
S  184;  Criminal  Law,  ff  608,  655.  730;  Evi- 
dence; Waters  and  Water  Courses,  §  225.  - 

X.  ATTEHPAMpE.  PRODITOTIOK  OT  . 
DOGUHENTS.  AKD  OOM- 
FENSATIOH. 

S  2 1  (Kan.)  Where  a  witness  persists  in  a  re- 
fusal to  answer  a  question,  he  m^  he  punished 
for  contempt,  as  the  pertinency  of  tbe  question 
asked  was  for  the  determlnauon  tbe  court, 
and  not  the  witness.— Hanson  y.  Sward,  140 
P.  100. 

Imprisonment  may  be  imposed,  not  only  to 

Sunish  a  witness  for  contumacy,  bat  to  compel 
Im  to  obey  a  lawful  order,  and  prodnce  testi- 
mony which  the  conrt  deems  necessary.— Id. 

1 20  (Wash.)  Witnesses  from  another  state 
are  entitled  to  mileage  from  the  state  line  to  the 


Kint  of  trial.— AldiedBe  t.  Orwrn-WosMngtoa 
&  Navigation  Co..  140  P.  SffO. 

n.  ooMPETENcrr. 

(A)  CapaeitT  and  (|B«ltdeationa  la  Gen* 
eral. 

1 53  (CaLApp.)  Under  Pen.  Code,  $  1822,  a 
wife  is  competent  to  testify  as  to  a  crime  of- 
violence  committed  upon  her  after  marriage.— 
Ex  parte  Kantrowitz,  140  P.  1078, 

§58  (Okl.Cr.App.)  In  a  prosecution  ftfr  adul- 
tery in  violation  of  Rev.  Laws  1010.  §  2431,  the 
injured  spouse  Is  a  oompatent  witness.— Kit- 
chens V.  Sute,  140  P.  010;  Mitoh^  v.  Same, 
Id.  622. 

(C)  Testlmonr  of  Parties  or  Peniona  In- 
tcreated,   for  or  avalnst  Repreaenta- 
tlTea,  SnrTivors,  or  SnooeMora  In  Title 
.  or  Interest  ol  PersoMi  Dcoeaaed  or  In- 
competent. 

8  139  (Colo.)  In  an  action  by  the  executrix 
of  an  attorney  to  tecDver  a 'fee,  the  defendant 
could  not,  under  the  statute,'  testify  as  to  facts 
which  he  claimed  established  the  failure  of  the 
attorney  to  perform  the  conditions  upon  which 
the  fee  depeDded.— Eeekr  t,  Hoyt,  140  P.  191. 

CD)  Goaftdeatial  Relattoaa  mm*  F>tTUes«d 
Comm  nnleatlona. 

i  199  (Wadi.)  In  a  will  contest  on  the  ground 
that  testatrix  did  not  understand  the  wiU,  and 
that  it  was  obtained  by  undue  influence  com- 
munications by  her  sons  and  the  principal 
beneficiaries  to  tbe  attori»ey  whom  they  re- 
quested to  draw  the  will,  and  ctHnmnnicationa 
by  such  attorney  to  them.  hM  not  j^ivlleged, 
since  in  drafting  the  wilt  the  attorney  acted 
for  the  testatrix.— In  re  Beck's  Estate,  140  P. 
3^. 

m.  EXAHZNATIOir. 
(A1  TalElna  Teatlntmr'  In  Genera], 

S  246  (Utah)  A  party  may  not  have  testimony 
stricken  merely  because  neither  party  called  the 
witness,  but  the  court  of  its  own  motion  called 
him  and  had  him  testify.—Merohants'  Bank  v. 
Goodfellow,  140  P.  751J. 

f  265  (Okl.)  A  witness  who  stepped  land  and 
made  memoranda  of  Its  dimensions  in  steps  at 
the  time  may  refresh  his  memory  as  to  tiie  num- 
ber of  steps  by  reference  to  aocb  memoranda. — 
Elwell  V.  Furcell,  140  P.  412. 

1  255  (Wash.)  A  party  fumiahing  a  bill  of 
particulars,  in  which  each  item  of  damage  de- 
manded is  set  forth,  may,  on  the  trial,  use  the 
bill  to  refresh  bis  memory.— Frair  t.  Oasw^, 
140  P.  564. 

1263  (Or.)  It  waa  within  the  discretion  of 
the  court  to  permit  plaintiff  to  be  .recalled  and 
explain  her  testimony  of  tbe  previous  day  as  to 
distances  on  a  map.— Rugenstein  v.  Ottenheim- 
e'r,  140  P.  747. 

(B>  OrOH-Bkaiklnatlom  and  Ro-esamlaa- 
tion. 

S267  (Okl.)  The  limit  to  which  a  witness 
may  be  cross-examined  is  within  the  discretion 
of  the  conrti—Cobb  T.  Oklahoma  Pab.  Co.,  140 

P.  1079. 

§268  (Cal.)  The  refusal  to  permit  cross-ex- 
amination of  prosecutrix  in  a  statutory  rape 
case  as  to  whether  she  willingly  entered  the 
bedroom  wherein  she  and  accused  bad  inter- 
course, was  not  error,  ~  where  there  waa  suffi- 
cient cross-examination  to  test  her  credibility 
and  the  reason  for  tbe  dedred  examination  was 
not  stated.— People  t.  MacDonald,  140  P.  256. 

§  277  (Or.)  Under  L.  0.  L.  8  1534,  it  is  er- 
ror, in  a  prosecution  for  assault  with  intent  to 
rape,  to  permit  crosB-examination  of  defendant 
aa  to  trouble  with  another  girl,  to  which  he 
made  no  reference  in  his  direct  testimony. — 
State  V.  Jenseo,  140  P.  740. 
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1 280  CWyo.)  Id  an  acOon  by  a  miser  hurt  by 
the  Hl\  of  coal  vhicb  vaa  endued  ffom  the  vein 
by  a  shot  he  had  fired,  where  defendant  cross- 
examiced  plalntiCa  witnefisea  as  to  whether  ex- 
perience was  necessary  to  determine  whether 
such  coal  waa  Ilkety  to  (all,  plaintiff  may,  «a 
direct  examination,  riiow  that  a  knowledge  of 
the  wnndiim  teat  vm  neeeasary  to  dttenoine 
.tiut^goeatiOK^-OariHty  Coal  Co.  v.  Benedict.  140 

Xy.  OW.F.T>IBtT.TTT.  nCFBAOHMEVT, 
GONTBAmCTXOV.  AMD  OOB- 
ROBOBATIOK. 
(D)  In0oaalat*Bt  9t«t*m«M«a  by  Wltncaa. 

I  393  (Or.)  Thoagh.  nnder  L.  O.  L.  I  864,  a 
coroner  or  atanographer  may  teatity  that  a  w't* 
nesB  made  stateueota  at  an  inaueat  inconaiatent 
with  hia  teatimoay,  the  exdwrion  o£  the  coro- 
ner'a  reoord  at  hb  tcatiaooay  at  the  laqueat  ia 
not  error.— State  v.  Davia,  140  P.  418. 

WOMEN. 

See  Offloen,  8  20. 

WOODS  AND  FORESTS. 

Sea  Fraada^  Statute  af ,  $  SB. 

i  I  (Waah.)  Standing  timber  ia  real  property, 
when  title  to  both  tiaiber  and  land  la  Teated  in 
one  ownerahfp.— Franee  v.  Deep  Biver  Logging 
Ok,  140  P.  361. 

WORDS  AND  PHRASES. 

"Aecomplkc^-^tate  t.  Grant  (Idaho)  140  P. 
9fS9. 

"Actionable  fraad."— Moore  v.  Garrick  (Colo. 

App.)  140  P.  485. 
"Actionable  B^HgeBce.**— Glerelaad  Trinidad 

ParriBf  Go.  t.  HitebeU  (Okl.)  14u  P.  4ia 
"Act  of  CIod."-'Alaaka  Coaat  Co.  Alaaka 

Barge  Co.  (Waah.)  140  P.  334. 
"Adoltery."— Kitchena  v.  Sute  (OkL  Or.  App.) 

140  P.  618. 

"Alteration."— Hardwood  Interior  Co.  t.  Bnll 

(Cal.  App.)  140  P.  702. 
"Appropriafion   of  water."— Snow   T.  Ahaloa 

(N.  M.)  140  P.  1044. 
"Appropriator."— Proeole  t.  Steamboat  Canal 

Co.  O^ev.)  140  P,  72a 
"AsaaQlt  In  the  first  degree."- State  t.  Hart 

(Wash.)  140  P.  321. 
"Aaaeult  In  the  aecond  degree."— State  v.  Hart 

(Waah.)  140  P.  821. 
"Aaaeaaed  or  levied."— State  t.  AaotiA  Coanty 

(Waah.)  140  P.  014. 
"AttempL^'-State  v.  Geo>|a  (Waah.)  140  P. 

837. 

"Calculated."— Ponchan  y.  Godeaa  (Cal.)  140 
P.  952. 

"Civil  action."— Cook  v.  Warner  (Okl.)  140  P. 
424. 

"Color  of  title."— Duaaart  v.  M.  Abdo  Uercan< 

tUe  Co.  (Colo.)  140  P.  806. 
"Common  achocO."— Suta  v.  Preston  (Wart.) 

140  P.  350. 

"Condition     aubaequenf-^OkidcIins     T.  Hall 

(Colo.)  140  P.  166. 
"Condonation."- Eoatachek  t.  Koatacbek  (Okl.) 

140  P.  1021. 
"Contempt."— Wright  t.  Soydam  (Waah.)  140  P. 

57a 

"Conviction."— State   t.   Snperior  Court  for 

King  County  (Wadi.)  140  P.  056. 
"Cmint|^roperty."-State  t.  Bitch  ^ont)  14Q 

"Creditor."-AlIen  y.  Kane  (Waah.)  140  P.  534; 

Malmo  T.  Shubart  (Wa8h.)140  P.  B69. 
"Criminal  action."— Cook  v.  Warner  (Okl.)  140 

P.  424. 

"Deceit."— Gnnnon.  Oonldtng  &  Tfaiefl  t.  Hao- 

aaman  (Okl.)  140  P.  407. 
"Defect  of  partiea."— WoM  T.  ETppenateln  (OrJ 

140  P.  751. 


"D^ratelr.'-StaU  t.  Johaaoa  (Eaa.)  140  P. 

"Detriment"— Fiedeer  v.  Fiedeer  (OU.)  140 
P.  1022. 

"Evidence  of  title."— In  re  Gallatin  Irrigation 

Diat.  (Mont.)  140  P.  92. 
"Fraud."— People  v.  Bowman  (Cal.  App.^  140 

P.  1070;   American  Nat.  Bank  Hahwll 

(OkL)  140  P.  399;   Gannon.  Gouldins  ft 

Thiea  v.  Hauaaman,  Id.  407;  King  v.  How- 

eth  &  Co..  Id.  1182. 
"Gleneral  revision." — 9tate  v,  Diatrict  Court  of 

LouU  and  Clark  County  (Moat.)  140  P.  732. 
"(Seneral  verdict"— Vallaio  ft  N.  B.  Co.  v.  Reed 

Orchard  Go.  (Cal.  App.)  140  P.  955. 
"Immediately."- SpanldukC  v.  Adama  County 

(Waah.)  140  P.  367. 
"Independent  contractor." — Watacm   T.  Hecla 

hiining  Co.  (Waah.)  140  P.  317. 
"Inevitable  accident^— Alaaka   Coaat   Co.  v. 

AUska  Barge  C&  (Wash.)  140  P.  334. 
"In   Btatu   quo."— McRaynoMB   v.  BarritCeld 

(Idaho)  140  P.  1096. 
"Involuntary  manalaoghter.**— P«<vla  t.  Kclley 

(Cal.  Apn.)  140  P.  302. 
"lBland."-Wintera  v.  Uyew  (Kan.)  140  P.  1083. 
"Joint  achool  district." — Las  Animaa  ft  S.  J. 

Land  Co.  v.  Preclado  (CaU)  140  P.  239. 
"Larceny ."-Marley  v.  State  (Aiii.)  140  P.  215. 
"Libel."-Men«n  t.  Tlmea-Mfrror  Co.  (CaL)  14t) 

P.  277. 

**Lu  peodena."— McWborter  t.  Brady  (OkL}  140 

P.  782. 

"Livery  of  aelatn."— Tennant  v.  John  Tennant 
Memorial  Home  (CaL)  140  P.  242. 

"Living  toKether  in  open  and  aotorioos  adnl- 
tery."— Kitchen*  T.  State  (OkL  Or.  App.) 

140  P.  610. 

Medical  advice."— Natioiial  Union  t.  Eellcy 

(Okl.)  140  P.  1167. 
"Municipal  punwaes."— City  of  Golwado  Springs 

V.  Pike'a  Peak  Hydio-Slectric  Go.  (Cola) 

140  P.  021. 

"Murder  in  second  degree.**— State  t.  Cooley 

(N.  M.)  140  P.  1111. 
"Motuad  miatake  of  law."— Northweat  Threaher 

Co.  V.  McNinch  (OkL)  140  F.  1170. 
"Navigable."— State  v.  Akera  (Kan.)  140  P.  637. 
"NeaKst  relation.'*— Scott  t.  Jacoba  (Okl.)  140 

P.  148. 

"Oblivion."— Gilbert  v.  Miaaouri  Pac.  Ry.  Go. 

(Kan.)  140  P.  883. 
"Obliviona"— Oilheart  v.  Miaaouri  Pac.  Ry.  Co. 

(Kan.)  140  P.  883. 
"Ordinary  care."— Cleveland  Trinidad  Paving 

Co.  V.  MitcheU  (Okl.)  140  P.  416.  ■ 
"Pennit"-Ex  parte  Jackson  (Nev.)  140  P.  719. 
"Police  power.''— State  v.  Pitney  (Wash.)  140 

P.  918. 

"Power  coupkd  with  an  intereat"— UcKelhv  v, 

Dewita  (OU.)  140  P.  1161. 
"Premeditatcdiy.**— State  t.  Johaaen  (KanJ  140 

P.  839. 

"Privileged  publication."— CoU>  r.  Oklahoma 

Pub.  Co.  (Okl.)  140  P.  1079. 
"Proceeda.**— Trontman  t.  Polhm  (Waeb.)  140 

P.  319. 

"Property."— Olds  v.  Little  Horse  CreA  C!*ttle 

Co.  (Wyo.)  140  P.  1004. 
"Property  of  the  atate."— Coroellua  v.  Stats' 

(Okl.)  1187. 

"Public  waters."— State  v.  Akera  (Kan.)  140  P. 
687. 

•Tlailroad."- Frisco   Lnmber   Co.   T.  Splvey 

(Okl.)  140  P.  157. 
"Rape."— parte  Kaatrowlti  (CaL  App.)  140 

P.  1078. 

"Reacissi  on.**— Jones  v.  McGinn  (Or.)  140  P- 
994. 

"Revenue  bill."- Comeliua  v.  State  (Okl.)  140 
P.  1187. 

"Right  or  title."— People  v.  Banning  Go.  (Cal.> 
140  P.  587. 

"Satisfactory  examination."— Tate  T.  North  Pa- 
cific CoUcge  (Or^  140  P.  74~ 
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"Solicit."— Golden  &  Go.  r.  Jastice'i  Court  of 
Woodland  Tp.,  Yolo  Connty  (Cal.  AppJ  140 
P.  49. 

-"8ulMcrlber."-Joiin  t.  Baakin  (N.  M.)  140  P. 

iiao. 

""Supply."— Hurley-Mason    Co.    r.  American 

Bonding  Oo.  (Wasli.)  140  P.  575. 
"Suppotition." — National  Bank  of  California  t. 

Miner  <Oal.)  140  P.  27. 
'*Vaual  bigh-water  mark."— Forgeus  v.  Santa 

Crox  Connty  (Cal.  App.)  140  P.  1092. 
"Validity  of  a  statute.' —Boebringer  t.  Toma 

Count?  (Ari«.)  140  P.  507. 
*^alue."— Hardwood  Interior  Co.  v.  Bull  (Cal. 

App.)  140  P.  702. 
■"Warranty."- Hnrley-Maeon   Co.  v.  Stebbins, 

Walker  &  Spinoins  (Wash.)  140  P.  381. 
''Working  place."— McInnesB  v.  Republic  Coal 

Co.  (Mont.)  140  P.  235. 


-DIGEST  Tm« 

WORK  AND  LABOR. 

1 29  (OkL)  A  Terdict,  in  an  action  tor  work 
and  labor,  held  not  excMsive. — Streater  t.  £s- 
Uek.  140  P.  1142. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  |  26p9&. 

WRITS, 

Sec  Attachment;  Execution;  Garnishment; 
Habeas  Corptu  ;  Injunction  ;  Mandamus ;  Be> 
plevin. 

Of  error,  see  Appeal  and  Error. 

YEAR. 

See  Frauds,  Statute  of,  {  68. 
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